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CAPITAL PUNISHMENT:
Retribution or Deterrence?

Excerpts from an article written by: Kenneth L. Gentry, Jr.

W e  must remember that when w e  advocate the abolition of capital punishment we have all murderers on our 
side and the Bible on the other.

The July 28th conclusion of the Susan Smith trial in Union City, South Carolina, w e  began anew the debate 
over capital punishment, and as w e  re-engage this debate, w e  are inescapably confronted with religious values. 
B y  the very nature of the case, all law is intrinsically religious since law is rooted in morality; morality is based 
on ideas of ultimacy and value; and ultimate and value are fundamentally religious conceptions. Religious 
conceptions are of a transcendental nature and are not reducible to laboratory testing or mathematical analysis.

Recent local and national news coverage and radio talk show programs have frequently highlighted the 
religious overtones in the debate over the Susan Smith judgment Even in the case itself the closing statement 
by defense attorney David Bruck, a Jew, cited the N e w  Testament words of Jesus: “H e  among you w h o  is 
without sin first cast the stone.” ((John 8:11). Page one of the July 30, 1995, Greenville N e w s  published an 
article titled: “Sin, salvation in a small town: Religious notes echoed throughout Susan Smith case.” This 
reflection on religious values is, as it should be, due to the nature of law.

To Deter or Not to Deter
Unfortunately, many proponents of the death penalty argue for its use solely on the grounds of deterrence. But 
deterrence cannot morally be the sole reason for the death penalty:

First, historically, the statistical data render any argument pro or con impossible. The 1995 World.Almanac 
(215) shows that from 1977(the year the Supreme Court re-instituted capital punishment as constitutional) 
through 1992 there were 338,780 murders in America, an average of over 21,000 annually. In the same period 
there were only 188 executions, or an execution rate of only .00055.

In 1992 alone there were 23,760 murders, but only 31 executions. The murder to execution ratio is so 
disparate as to nullify any deterrent effect. To make matters worse, the average prison sentence for murder in 
America in 1991 was under nineteen years, with the average actual incarceration being only 8 years and one 
month ( World Almanac, 218). Today’s murderers realize the disparity and take full advantage of it.

Second, and more importantly, if deterrence were morally sufficient to justify capital punishment, then w h y  
would it not also justify more likely deterrents? Deterrents such as slow, public torture of murderers? Or the 
capital punishment of the families of murderers? T o  consider the question of deterrence in this light quickly 
exposes the moral inadequacy of the argument. O n  the other hand, if life in prison is a worst punishment than 
execution, w h y  not then torture them while in prison and make it wor<:? The issue before us is not merely the 
deterrents of it, but what is the just thing to do?

The Justification o f Capital Punishment
Both the heritage of Western culture and the teaching of Scripture offer a morally superior principle for 
execution: retribution. “Retribution” means “to pay back.” and it is an important element in law. In a contract 
law and in cases of theft retribution demands a repayment commensurate with the monetary loss. Civil justice 
must exact a repayment commensurate with criminal wrongdoing if it is to promote true justice. In the case of 
murder w e  have, in effect, the robbery of an innocent life. On  the basis of the retribution principle, the 
murderer must make payment for the value of the life criminally destroyed. But what is the value of human 
life? M a n’s life is of the highest value in that he is the only creature created in G o d’s image (Gen. 2:26-27).

Retribution is an important element in law. In a contract law we sue for damages based on the value of our 
loss. In cases of theft retribution demands a repayment commensurate with the monetary loss. Even in casual 
conversation w e  recognize the retribution principle: W e  often say a man must “pay” for his crime. Or that a 
punished offender has “paid his debt to society.” Civil justice must exact a repayment commensurate with 
criminal wrongdoing if it is to promote true justice.



In the case of murder w e  have, in effect, the robbeiy of an innocent life. O n  the basis of the retribution 
principle, the murderer must make payment for the value of the life criminally destroyed. But what is the value 
of human life?

M a n ’s life is of the highest value in that he is the only creature created in G o d’s image (Gen. 2:26-27). Thus, 
the murderer must forfeit his own life, in that no monetary exactment or imprisonment is sufficient to pay the 
price. The biblical judicial principle known as lex talionis (the law of retaliation) demands “eye for eye ... life 
for life: (Ex. 21:23-24; Deut. 19:21).

According to news reports, many have sought to use Christian principles to decry capital punishment. But the 
Bible, the foundational document of Christianity, in both its Old and N e w  Testaments is clear: capital 
punishment (after proper charges, evidence, trial, conviction, and appeal)is the appropriate judicial response to 
murder. Genesis 9:6 in the Noahic Covenant ties the image of God in man to the demand for the execution of 
murderers: “Whoever sheds m a n’s blood shall be shed; for in the image of G o d  H e  made man.” Exodus 
21:212 stipulates the absolute necessity of capital punishment for murder: “H e  wh o  strikes a man so that he 
dies shall surely be put to death.” G o d’s law expressly forbids appeals to pity in capital cases: “Your eye shall 
not pity” (Deut. 19:13).

Jesus expressly confirms the continuing applicability of G o d’s law when H e  states that H e  has come not to 
destroy the law (Man. 5:17-19). Paul does the same, tying the continuance of the law to the renewed principle 
of true faith: “D o  w e  then make void the law through faith? Certainly not! O n  the contrary, we establish the 
law" (Rom. 3:31.

Paul also refers to the law’s goodness endorsed by the gospel: “But we know that the law is good if one uses it 
lawfully, knowing this: that the law is not made for a righteous person, but for the lawless and insubordinate, 
for the ungodly and for sinners, for the unholy and profane, for murderers of fathers and murderers of 
mothers, for manslayers, for fornicators, for sodomites, for kidnappers, for liars, for perjurers, and if there is 
any other thing that is contrary to sound doctrine, according to the glorious gospel of the blessed God which 
was committed to m y  trust: (I Tim. 1:8-11). This is as expected, in that man continues in the N e w  Testament 
era to possess the image of G o d  (James 3:9).

In Acts 25:11 Paul even offers himself for capital punishment, if it can be proved that he deserves it. In 
Hebrews 2:2 the writer gives a N e w  Covenant evaluation of the criminal sanctions of tire Old Testament: They 
represent a “just reward.” This also should be expected in that the law is “holy, just, and good” (Rom. 7:12. 
Consequently, Paul defines the civil magistrate as the “minister of G o d” who has the God-given right to wield 
the sword of execution (Rom.l3:4 as a temporal indicator of the wrath of God (Rom. 12:19-13:4).

• Ex. 21:23-24; Deut. 19:21 - The murderer must forfeit his own life, in that no monetary exactment or 
imprisonment is sufficient to pay the price. The biblical judicial principle known as lex talionis (the 
law of retaliation) demands “eye for eye ..

• Genesis 9:6, “Whoever sheds m a n’s blood shall be shed; for in the image of God He made man.”
• Exodus 21:212 stipulates the absolute necessity of capital punishment for murder “He  who strikes a 

man so that he dies shall surely be put to death.” G o d’s law expressly forbids appeals to pity in capital 
cases: “Your eye shall not pity” (Deut. 19

• Matt 5:17-19 - Jesus expressly confirms the continuing applicability of G o d’s law when H e  states 
that H e  has come not to destroy the law. Paul does the same, tying the continuance of the law to the 
renewed principle of true faith: “D o  we then make

• I Tim. 1:8-11 - Paul also refers to the law’s goodness endorsed by tire gospel: “But we  know that the 
law is good if one uses it lawfully, knowing this: that the law is not made for a righteous person, but 
for the lawless and insubordinate, for the u

• Acts 25:11 - Paul even offers himself for capital punishment, if it can be proved that he deserves it.
• Hebrews 2:2 - The writer gives a N e w  Covenant evaluation of the criminal sanctions of the Old 

Testament: They represent a “just reward.” This also should be expected in that die law is “holy, just, 
and good” (Rom. 7:12).

® Rom. 12:19-13:4 - Paul defines the civil magistrate as the “minister of G o d” who has the God-given



right to wield the sword of execution (Rom. 13:4 as a temporal indicator of the wrath of God.
John 8:1-11 - First, the w o m a n  was allegedly “caught” (8:4). But where was the man? This has the 
appearance of false accusation (which does not deserve capital punishment). W h e n  Jesus demanded 

“he w h o  is w/o sin..let him throw the first stone” (8:7)
See Deut.l9:13
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Matthew D. Bartlett - Corporate Vice-Chairman 
Students for a Better America - Corporate Column

A  battle rages between Americans w h o  are fighting for a safe and just world and those w h o  want to abolish the 
death penalty weakening our already struggling legal system. Capital punishment m a y  not be a pretty subject, 
but it is one that is necessary in today's violent society. Our nation's cities have become plagued with crime 
and violence with the encouragement of a soft legal system. Capital Punishment provides the necessary penalty 
and deterrent for criminals in America. Those w h o  oppose capital punishment in America try to brainwash the 
American people into believing that capital punishment is either unconstitutional or ineffective.

The opposition's challenges of capital punishment's legality come short of either being supported or even 
being seriously questioned. There have been claims of its violation of the Eighth Amendment of the 
Constitution in constituting the use of cruel and unusual punishment This argument was unquestionably 
defeated by the Supreme Court case of 1976: Greg v. Georgia, Profit v. Florida, Juke v. Texas. The court 
held that death, as a punishment for first degree murder was not cruel and unusual punishment. The cruel part 
of this sentence is the false hope and confusion that the opposition instills in the minds of the accused by 
forcing endless appeals and stays of execution only delaying the inevitable. There have been numerous cases 
where the condemned have been prepared to die and even welcome it when people still continue to fight against 
their wishes to have their death delayed- The best thing that people could do to make it easier on the 
condemned would be just to let their sentence be carried out quickly and peacefully.

Another issue that always arises when debating the use of capital punishrnen is its alleged ineffectiveness and 
high price tag. M a n y  opponents refer to numbers and statistics comparing states that have the death penalty 
verses those without. Die thing that they inevitably forget is that you cannot blindly look at statistics without 
considering what effects them. They fail to acknowledge that most of the problems with capital punishment 
today are a result of their own activities. As a result of anti-death peanlty/pro-criminal protests, many of the 
states that do have capital punishment fail to ever implement it, and therefore, cause it to loose all meaning and 
effect.

Comparing a state that does not allow the death penalty to one that does, but never implements it, is not much 
of a comparison.

The true measurement of the effectiveness of capital punishment is the effect that it has on the future action of 
the accused and in deterring others in society. Many debate whether it is an effective weapon against violent 
crime.

In at least one sense, it unquestionably is: It simply cannot be questioned that a killer, once executed, is forever 
deterred from ever killing again. The effect on others may very due to the swiftness of the application of the 
penalty, but the effect on the murderer will not. There is no way that the prisoner will escape or kill again once 
he has been executed. A  simple life sentence give a prisoner an entire lifetime to escape and repeat his heinous 
crime.

One of the only points that the opposition has is that the average cost of execution a criminal is greater than 
imprisoning them for life. This is true, however, they usually neglect to tell you why that is true. The truth is 
that their efforts directly cause of executions to be so costly. Endless appeals and delays tie up the courts for 
years. There have been many instances when cases have tied up the legal system for more than fourteen years.
If appeals were limited, the costs would decrease significantly. W h e n  you look at it realistically, the cost of the 
execution itself could be as little as fifty cents, the price of a single bullet.

In the world of today, capital punishment isn't an option, it is a necessity.

Difficult times call for tough measures. Capital punishment has been a necessary feature of the justice system 
throughout both this nation's history as well as that of die world. The death penalty has been used

Capital Punishment, Justice Served



continuously since the beginning of recorded history, often for far lesser crimes. The question today shouldn't 
be whether or not to have capital punishment, but instead why do w e  fail to carry out the law as it is intended. 
Before you start attacking the effects of a law, you should try enforcing it. Implementing all of our Capital 
Punishment laws to their fullest extent will be a important first step towards returning our justice system to one 
that protects the innocent and punishes the guilty.



*ADN 4/16/97
STOP CODDLING CRIMINALS

I recently read a letter by a Rev. Kelley indicating that the 
death penalty did not serve as a deterrent to crime and that it 
was more expensive than incarceration. This is only true because 
our justice system docs not function with the primary goal of 
deterring crime, rather it operates like a business oriented 
toward profit for a corrupt legal system. Many victims of crime 
feel like they arc victimized twice, once by the perpetrator and 
once by the system. Yet we pay more for our justice system than 
any other country on earth.

Some countries, like Singapore, have made an effort to just say 
"no" to crime. Last year, they had five murders committed by the 
total population. I would say justice which is fair, swift and 
consistent does serve as a deterrent to crime. In the United 
States there is chaos in the form of rape, murder and gang 
warfare. Singapore had these same problems, but they instituted 
laws which held people responsible and were enforced to the 
letter.

The average murderer in the United States does nine years prior 
to release. Many of these killers murder again after their 
release. Others manage to kill while still incarcerated. We had a 
case several years ago in Anchorage where a criminal doing a life 
sentence managed to murder and injure innocent people with a 
package bomb.

Our justice system is a joke to most criminals. Rather than 
hold criminals responsible, we find excuses for their demeanor. 
They don't know right from wrong, they arc hapless victims of 
oppressive social conditions or they suffered from temporary 
insanity. Let's demand a system that works.

— Rocky Latta
Anchorage

STOP CRIMINALS PERMANENTLY
The Rev. Dale Kelley would like Alaska to remain a pacifist 

state in which murderers arc eventually set free to murder again. 
Instead of the death penalty, he would like us to focus on "crime 
prevention tools that truly work." But he belies his own argument 
with this statement. The death penally is not a "crime prevention 
tool," it is crime prevention, period. Those who receive the death 
penalty arc forever prevented from committing another murder, or 
any other crime.

Mr. Kelley and his Hock need only to read a few national 
headlines to see the fruits of the prevailing pacifist liberal 
theology which allows for society's murderers and wickedly vicious 
offenders to be "rehabilitated" and turned loose. Most, if not 
all, of the murders and other heinous atrocities committed against 
our citizens are the work of repeat offenders. Hence, the need for 
the death penalty.

"Reverend" sccmcs a dubious title for one who quotes George 
Bernard Shaw (atheist, socialist) but ignores the words of his own 
Bible which requires murderers to be held accountable with the 
forfeiture of their own lives. (Reverends and sheep may consult 
their own Bibles for confirmation.) Mr. Kelley quotes Shaw as 
saying, "It is the deed that teaches." Precisely. The lesson here 
is this: murder will earn you the death penally. Sure, this will 
he a deterrent to some, and not to others. But for those who are 
not deterred, there is the penalty. That's the point.

Let us finally dispel this notion (hat capital punishment is a 
"leaching tool." It is not. It surely is a deterrent for some. But 
ultimately, it is crime prevention, in its final, conclusive 
purpose. And we need it.

-- Michael Toundas



Valdez civil case, the fishermen and other plaintiffs would have 
received only $900 million in punitive damages, said Sen. 
Georgianna Lincoln, D-Rampart. That's less than one-fifth of what 
the jury decided the case was worth.

The bill’s supporters disagreed with her analysis.
Although proponents of the bill say they don't want the limits 

applied to the $5 billion Exxon Valdez punitive damages verdict, 
Lincoln and other Democrats warned that it just might come to 
that. They said they expect Exxon's lawyers will point to Alaska's 
tort-rcform law when they try to persuade an appeals court to 
decrease the verdict.

"That's the very best thing that could ever happen to Exxon and 
their attorneys," Lincoln said.

Sen. Sean Parnell, R-Anchorage, said the appeals court would
only have to look at the language of the tort-reform bill, which
says the Legislature doesn't intend for it to apply to the Exxon
Valdez case, or any other federal admiralty lawsuit.

Duncan was not persuaded that the statement would be enough to
keep Exxon from using the law to its advantage.

"It's a $4 billion risk," he said. "It's a heck of a gamble."
With a veto looming, Porter said Thursday evening he was 

considering changes to the bill that might satisfy Knowles.
"We're continuing to talk," he said.
The bill might be amended on the Senate floor today, Porter

said, "if we reach an agreement and I can sell it to the Senate,
and to m y  supporters ... but that's a lot of ifs."



Wasilla

JUSTICE NOT ALWAYS FOOLPROOF
I agree with the conclusion of the Rev. Kelley's letter of 

March 21, but not with the argument. Prisoners indeed should not 
be executed, because of the chance of their actually being 
innocent — but for no other reason. I confine my response to one 
aspect of his position on capital punishment: that in carrying it 
out the executioners sink to the level of the executed.

The belief itself sinks its own adherents: only by dropping all 
context, all issues of circumstance, goal, motivation - only by
rejecting one’s conceptual grasp of reality and adopting a 
subhuman, perceptual mode of awareness, can one look at an ac*‘on 
and come to the conclusion that its opposite is its equivalent. To 
an animal, from its limited vantage, two actions differing 
fundamentally in nature may very well appear identical — but not 
to a man. A man knows the irrationality of assessing an action's
morality by mere reference to the action in and of itself,
regardless of context. In this case, both actions do result in 
death. But one is the initiation of force, the violation of the 
individual rights of another human being — the other is justice, 
a response earned by the offender's own actions. A violator of
rights has lost all claim to his own.

It is notable that Dale Kelley is a reverend: religion is the 
single largest source and cesspool of such thinking, and the 
results of its influence — the substitution of dogmatic absolutes 
for principles -- can be seen all around us.

- Michael Baum 
Anchorage
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DEATH PENALTY AND SENTENCING
INFORMATION

In the United States 3 / 9 7

The death penalty debate in the U.S. is dominated by the fraudulent voice o f the 
anti-death penalty movement. The culture o f lies and deceit so dominates that movement 
that many o f the falsehoods are now wrongly accepted as fact, even by some o f those who 
support capital punislunent. The following report presents the true facts o f the death 
penalty in America. I f  you are even casually aware o f this public debate, you w ill note 
that every categoiy contradicts the well worn frauds presented by the anti-death penalty 
movement. The anti-death penalty movement specializes in the abolition o f truth.

1) Imposition o f the death penalty is extraordinarily rare. Since 1967, there has been one 
execution for every 1600 murders, or 0.06%. There have been approximately 560,000 
murders and 350 executions from 1967-1996 (FBI's Uniform Crime Report(UCR ) & 
Bureau o f Justice Statistics/®/®).

2) Approximately 5900 persons have been sentenced to death and 358 executed (from 
1973-96). An average o f 0.2% o f diose were executed every year during that time. 56 
murderers were executed in 1995, a record number for the modem death penalty. This 
represented 1.8% o f those on death row. The average time on death row for those 56 
executed - 11 years, 2 months ( "Capita l Punishment 1995", BJS, 1996), an all time 
record o f longevity, breaking the 1994 record o f 10 years, 2 months.

3) Death penalty opponents ("opponents") state that "Those who support the death 
penalty see it as a solution to violent crim e." Opponents, hereby, present one o f many 
fabrications. In reality, executions are seen as the appropriate punishment for certain 
criminals committing specific crimes. So says the U.S. Supreme Court and so say most 
death penalty supporters ("advocates").

4) Many opponents say that execution is the same as murder because both end a human 
life. Opponents have reached the bizarre conclusion that i f  two acts have the same 
ending or result, i.e. execution and murder, then those two acts are morally equivalent. 
How absurd. Is the legal taking o f property to satisfy a debt the same as auto theft?
Are kidnaping and legal incarceration the same because both involve imprisonment 
against one’s w ill? Truly, "any culture that fails to distinguish between the criminal 
(act) and the punitive act is a culture that cannot survive."(D.6.) Is killing in self 
defense the same as capital murder because both end in taking human life? Are rape 
and making love the same because both may result in sexual intercourse? Opponents’ 
logic often mirrors opponents’ “ factual” arguments - there is, often, an absence o f 
reality.

A. THE R ISK OF EXECUTING THE INNOCENT pages 2-3



B. THE INCAPACITATION AND THE DETERRENT EFFECTS
C. RACE . SENTENCING AND THE DEATH PENALTY
D. CHRISTIANITY AND THE DEATH PENALTYE. THE COST OF LIFE WITHOUT PAROLE

VS THE DEATH PENALTY
F. DEATH PENALTY PROCEDURES

pages 4-7 
pages 8-12 
pages 13-18

page 19 
pages 20-21

A. THE RISK OF EXECUTING THE INNOCENT

Great effort has been made in pretrial, trial, appeals, w rit and clemency 
procedures to minimize the chance o f an innocent being convicted, sentenced to death or 
executed. Indeed, since 1973, the due process protections in capital cases have been so 
extraordinary that 37% o f all death row cases, or 2046, have been overturned for due 
process reasons or commuted. ( "Capital Punishment 1995", BJS, 1996). Many o f those 
cases were overturned based on post conviction new laws, established by legislative or 
judicial decisions in other cases. Possibly as many as 15-30 o f post Furman cases 
(0.25-0.51%) were overturned or commuted based on credible claims o f innocence. This 
means that from 99.49%-99.75% o f all capital convictions resulted in the guilty being 
convicted. Predictably, opponents falsely claim that 65 death row inmates have been 
released since 1973, after having been proven innocent. There is no evidence to support 
that claim. Also, contrary to the false claims o f opponents, clemency is used generously 
to grant mercy to death row murderers and to spare inmates whose guilt has come into 
question. In fact, 135 death row in nates have been spared by clemency or commutation 
from 1973-1995(ibid). This represents 43% o f the total o f those executed during that time 
- a remarkable record o f consideration and mercy.

The greatest fear, by advocates and opponents, is that an innocent person w ill be 
executed. The most significant study conducted to evaluate the evidence o f that threat is 
the Bedau-Radelet Study {"M iscarriages o f  Justice in Potentia lly Capita l Cases", 40, 1 
Stanford Law Review, 11/87). The study concluded that 23 iimocent persons had been 
executed since 1900. However, the study’s methodology was so flawed that at least 12 o f 
those cases had no evidence o f innocence but substantial evidence o f guilt. Bedau & 
Radelet, both opponents,"consistently presented incomplete and misleading accounts o f 
the evidence." (Markman, Stephen J. & Cassell, Paul G., "Protecting the Innocent: A 
Response to the Bedau-Radelet Study" 41, 1 Stanford Law Review, 11/88). The 
remaining 11 cases represent 0.14% o f the 7,800 executions which have taken place since 
1900. And, there is, in fact, r.o proof that those 11 executed were innocent. In addition, 
the "innocents executed” group was extracted from a Bedau & Radelet imagined pool o f 
350 persons who were, supposedly, wrongly convicted o f capital or "potentially" capital 
crimes. Not only were they at least 50% in error with their 23 "innocents executed” claim, 
but 211 o f those 350 cases, or 60%, were not sentenced to death. Bedau & Radelet 
already knew that plea bargains, the juries, the prosecutors Judic ia l review or the legal 
statutes had already put these crimes in the "no capital punishment" category. Indeed, 
their claims o f innocence, regarding the remaining 139 o f those 350 cases, should be



suspect, given this study’s poor level o f accuracy. Calling their work misleading hardly 
does this “ academic” study justice. Had any high school student presented such an 
inaccurate and misleading report, a grade o f F would be a likely result.

Indeed, Michigan Court o f Appeals Judge Stephen Markman finds that"... the 
Bedau-Radelet study is remarkable not (as retired Supreme Court Judge Harry Blackman 
seems to believe) for demonstrating that mistakes involving the death penalty are 
common, but rather for demonstrating how uncommon they are...This study - the most 
thorough and painstaking analysis ever on the subject - fails to prove that a single such 
mistake has occurred in the United States during die twentieth century." Presumably, 
Bedau and Radelet would have selected the most compelling 23 cases o f the innocent 
executed to prove their proposition. "Yet, in each o f these cases, where there is a record 
to review, there are eyewitnesses, confessions, physical evidence and circumstantial 
evidence in support o f the defendant’s guilt. Bedau has written elsewhere that it is ‘false 
sentimentality to argue that the death penalty ought to be abolished because o f the 
abstract possibility that an innocent person might be executed when the record fails to 
disclose that such cases exist.’ ...(T)he Bedau and Radelet study...speaks eloquently about 
the extraordinary rarity o f error in capital punishment.” ("Innocents on Death Row?", 
National Review. September 12, 1994).

Another significant oversight by that study was not differentiating between the 
risk o f executing innocent persons before and after Furman  v Georgia  (1972). There is, in 
fact, no proof that an innocent has been executed since 1900, and the probability o f such 
a tragedy occurring has been lowered significantly more since Furman. In the context that 
hundreds o f  thousands o f  innocents have been murdered o r seriously injured, since 1900, 
by crim inals improperly released by the U.S. crim inal justice system, the relevant 
question is: Is the risk o f executing the innocent, however slight, worth the justifications 
for the death penalty - those being retribution, rehabilitation, incapacitation, required 
punishment, deterrence, escalating punishments, religious mandates, cost savings, the 
moral imperative, just punishment and the saving o f innocent lives?

Predictably, opponents still continue to claim, even today, that a study has 
proven that 23 innocent people have been executed, even though Bedau and Radelet, the 
authors o f that study, conceded - in 1988 - that neither they nor any previous researchers 
have proved that any o f those executed was innocent: “ We agree with our critics that we 
have not proved these executed defendants to be innocent; we never claimed that we 
had." (41,1 Stanford Law Review, 11/1988).

B. THE INCAPACITATION AND THE DETERRENT 
EFFECTS

I) The argument that murderers are the least likely o f all criminals to repeat their crimes 
is not only irrelevant, but also increasingly false. 6% o f young adults paroled in 1978 
after having been convicted o f murder were arrested for murder again within 6 years 
o f release.(“ Recidivism o f Young Parolees” , 4, 1987, BJS). Murderers have so 
violated the human rights o f their victims and o f society that it should be a moral



imperative that they never again have that opportunity.
2) Obviously, those executed can’t murder again. "O f the roughly 52,000 state 

prison inmates serving time for murder in 1984, an estimated 810 had previously been 
convicted o f murder and had killed 821 persons following their previous murder 
convictions. Executing each o f these inmates would have saved 821 lives." (41, I 
Stanford Law Review, 11/88, pg. 153) Using a 75% murder clearance rate, it is most 
probable that the actual number o f lives saved would have been 1026, or fifty times 
the number legally executed that year. This would suggest that some 5000 persons 
have been murdered, since 1971, by those who had previously committed additional 
murders (JFA). See B.5.

3) FBI crime reports reveal that in 1993, 7,700 persons were murdered by criminals 
released on parole, probation or pretrial release. (The American Enterprise , May/June 
1995.) Death penalty opponents spend millions o f dollars and countless man hours 
fighting the legal execution of, at most, 56 murderers per year, when they do nothing 
to fight for the end o f those inhumane release policies which, every year, result in 
7,000-10,000 additional murders and 3 million additional violent crime victims. (The 
State o f Violent Crime in America. 1/96, i, ii & Crim inal Victimization 1993 , BJS 
1995 & JFA). Incredibly, this does not include those violent crimes committed by 
repeat offenders who are released and not on “ supervision” . Where is the compassion 
in honoring the previous victim ’s suffering and in protecting the human rights o f 
future victims? Opponents’ actions show virtually no compassion for the victims o f 
violent crime or concern for future victims, yet, they exhibit overwhelming support for 
those who violate our human rights and murder our loved ones.

4) 9-15% o f those on death row committed, at least, one additional murder, prior to that 
murder (or those murders) which has currently put them on death row; 67% had a 
prior felony conviction; 42% had an active criminal justice status when they 
committed their capital offense; 14% o f those sentenced to death from 1988-94, had 
received two or more death sentences ( “Capita l Punishment 1994", BJS 1995 & JFA). 
Should we err on the side o f caution and protect the innocent and honor the memories 
o f those murdered or should we give murderers the opportunity to harm again? Should 
we put prison personnel and other prisoners at any additional risk from known 
murderers? Prisoners on death row are 250% more likely to murder, in prison, than are 
prisoners in the general population. Lester, D., “ Suicide and Homicide on Death 
Row” , American Journal o f Psychiatry, 143, 559, 1986.

5) Murderers released in 1992 had “ served” an average o f 5.9 years in prison ( The State 
O f  Violent Crime in America. 1/96). Taking into account those murderers that were 
never caught, those that were not sentenced to prison and ’’good time” and other 
“ credits” counted as “ time served” , the average time served for all murders is closer 
to 3 years (JFA). See B.2. Why have we chosen to be so generous to murderers and 
so contemptuous o f the human rights and suffering o f the victims?

6) For a criminal justice system to have credibility and deterrent value, two factors are 
required: (1) a high rate o f arrest and (2) punishment which reflects the severity o f the 
crime, the crim inal’s record and the demand for justice. The U.S. system has neither. 
O f the 10.3 m illion violent crimes in 1993, only 100,000 o f those victimizations, or



1%. resulted in an actual ja il sentence. Only 6.2% o f all violent crimes result in arrest. 
(Prof. John J. D ilu lio, Jr., Princeton Univ. 1995, The State o f Violent Crime in 
America. 1/96 and Crim inal Victimization 1993 , BJS, 1995.) The human rights o f 
victims and future victims are consistently ignored.

7) With no death penalty and only life without parole (LWOP), there is no deterrent for 
LWOP inmates killing others while in prison or after escape. Indeed, there is actually 
a positive incentive to murder i f  a criminal has committed a LWOP offense and had 
not yet been captured. Currently, there are a number o f inmates who have killed 
numerous people in prison or after escape. Their punishment could not be increased 
because there is no death penalty in those states. Therefore, they w ill never be 
punished for those crimes. Never. Not surprisingly, death penalty opponents believe 
that LWOP is more severe than the death penalty. Hamilton, V., &  Rakin, L.: 
“ Interpreting the 8th Amendment” , Bedau, H., & Pierce, C., ed., Capital Punishment 
in the United States. New York, AMS, 1976. This absurd belief, which has now 
become the newest mantra o f opponents, is contradicted by all other surveyed groups, 
including prisoners (B.12 & 15).

8) Death Penalty opponents claim that there is a “ brutalization effect” with 
executions, meaning, that executions show a low regard for human life and do, 
thereby, cause an increase in the murder rate. I f the brutalization effect is real, it 
would be the only known legal sanction to cause an increase in wrongful behavior. 
Why would criminals become more likely to engage in illegal activities because the 
punishments for those activities become more severe? How absurd. Have dramatic 
increases in the rates o f incarceration resulted in dramatic increases in kidnapings?
Just the opposite. Further denouncing the brutalization effect is the fact that many 
respected studies show that executions do produce an individual and a general 
deterrent effect. (B.13 & 15)

9) Assume all murderers would instantly die upon murdering. Murderers would 
then k ill only i f  they wished to die themselves. Murder/suicide is an extremely small 
component o f all murders. Therefore, i f  a swift and sure death penalty was universally 
applied to our worst criminals, it is logically conclusive that the death penalty would 
be a significant deterrent and that many innocent lives would be saved. In fact, swift 
and sure executions do result in deterrence: (A) The greater the publicity surrounding 
executions, the greater the deterrent effect. Phillips, D. “ The Deterrent Effect o f 
Capital Punishment” . American Journal o f Sociology, 86; 139-158, 1980: Philipps,D.
& Hensley, J., “ When Violence is Rewarded or Punished” . J. Commun., 34(3); 
101-116, 1984; and the various studies by Prof. Steven Stack, Wayne St.
U.( 1988-1995) and (B) The higher the rate o f execution, the greater the deterrent 
effect. Lester, D. “ Executions As A Deterrent To Homicide” , 44:562,1979a and 
“ Deterring Effect o f Executions on Murder as a Function o f Number and Proportion 
o f Executions” , 45:598, 1979b, both from Psychol. Rep. and Wassennan, L.: 
“ Non-deterrent Effect o f Executions on Homicide Rates” , Psychol. Rep., 58:137-138, 
1981. The State o f Delaware has the highest execution rate per capita and the lowest 
homicide rates. See B. 13, 15 and 17.

10) There are two rational conclusions one can make regarding deterrence. One, i f
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the death penalty is not a deterrent then we are executing our worst human rights 
violators. Two, i f  the death penalty is a deterrent, then we are executing those 
criminals and saving innocent lives. Regarding deterrence, it is necessary to err on the 
side o f saving innocent life.

11) There are two mistakes we can make with those convicted o f violent crimes. 
First, we can misjudge their character and keep them incarcerated too long, when they 
could have become constructive free persons, repaying even more their debt to society 
and to their victim(s). Secondly, we can misjudge their character and release them too 
soon, so that they further destroy the lives o f our children, our brothers and sisters, our 
spouses and our parents, creating additional economic, physical, emotional and 
spiritual loss. For far too long, the U.S. has chosen to err on the side o f those who 
have violated our human rights and has, thereby, expanded the river o f blood and tears 
for victims and their survivors (See B.3). No more. Not in our name. We demand that 
the memories and suffering o f crime victims be honored by justice - that is by a just 
punishment which reflects the severity o f the crime. And, we must always err on the 
side o f caution and compassion for those not yet harmed.

12) Opponents proclaim that the death penalty is a cruel and medieval policy, 
reflecting horrors that conflict with human dignity - a barbaric act so dreadful in its 
implications that we can hardly bear to contemplate its terrible character. On the other 
hand, they also assert that potential murderers, when confronted with the horrors o f 
execution, w ill not be deterred by its infliction upon them. That proposition is, o f 
course, absurd on the face o f it. Revised from M. Stanton Evans, Clear and Present 
Danger. Indeed, prisoners rate the death penalty as the most feared punishment, much 
more so than life without parole. Sehba, L. & Nathan, G., “Further Explorations in 
the Scale of Penalties”, British Journal o f Criminology, 24:221-249, 1984. See B. 15.

13) 30 years o f studies suggest that the death penalty is a general, or systemic, 
deterrent. (See works by Profs. D. Cloninger, S. Cameron, I. Ehrlich, W. Bailey, D. 
Lester, S. Layson, K. I. Wolpin, L. Phillips, S. C, Ray, S. Stack, etc.) Examples: a) A 
1967-68 study revealed 27 states showed a deterrent effect (Bailey, W., 1974); b) The 
1960’s showed a rapid rise in all crimes, including murder, while both prison terms 
and executions declined (Passell, P. & Taylor, T., 1977; Bowers, W. & Pierce, G., 
1975); c) Murder increased 100% during the U.S.’s moratorium on executions 
(Carrington, F., Neither Cmel Nor Unusual): d) 14 nations that abolished the death 
penalty showed that murder rates increased 7% from the 5 year pre-abolition period to 
the 5 year post abolition period (Archer, et al, 1977); e) A 37 state study showed that 
24 states showed a deterrent effect, 8 states showed a brutalization effect and 5 states 
showed no effect (Bailey, W., 1979-80); and f) econometric studies indicate that each 
execution may deter 8 or more murders ( Cameron, S., 1994). Although these studies 
have been produced by respected social scientists, there are also studies which show 
no general deterrent effect. Indeed, with the complexity o f these studies and the 
number o f variables required to accurately measure the absolute general effect of 
executions on murder rates, it is arguable i f  there ever w ill be a consensus on a cause 
and effect connection. Furthermore, with so few executions and so many murders, the 
general deterrent effect w ill likely remain statistically elusive. However, since the
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general deterrent effect is inconclusive, we must choose to use executions because 
they may save innocent life. Whereas, i f  we choose not to use executions we may be 
sacrificing innocent lives.

14) Regarding the deterrent affect o f the death penalty, poet Hyam Barshay made the 
following observation, "The death penalty is a warning, just like a lighthouse throwing 
beams out to sea. We hear about shipwrecks, but we do not hear about the ships the 
lighthouse guides safely on their way. We do not have proof o f the number o f ships it 
saves, but we do not tear the lighthouse down." Prof. Ernest van den Haag, "On 
Deterrence and The Death Penalty", Journal o f Criminal Law, Criminology and Police 
Science, vol. 60, no.2 (1969).

15) The individual deterrent effect is proven by hundreds, i f  not many thousands, o f 
individual, fu lly documented cases where criminals have admitted that the death 
penalty was the specific threat which deterred them and/or others from committing 
murder. Indeed, one study showed that criminals, by a 5:1 ratio, believed that capital 
punishment was a significant enough deterrent to prevent them and/or others from 
murdering their victims(People vs Love, 56 Cal 2d 720 (1961), McComb, J. 
dissenting, see also: (A) "Controversy Over Capital Punishment", Congressional 
Digest, Jan.,’73, p. 13; (B) L.A.P.D. study within Aikens vs Ca., No. 68-5027, Oct. 
Term, 1971, U.S. Supreme Court; ( C ) Carol Vance, "The Death Penalty After 
Furman", The Prosecutor, vol. 9, no. 4 (1973), p. 703; (D) Carrington, F., Neither 
Cruel Nor Unusual, Pgs. 92-100(1978); (E) Don Hooloschultz, "Gunman Slain, 
Hostages O.K.", Washington Star News, 8/23/73, p.A-1; (F) Jim Landers, "4 Guilty in 
Holdup Sentence", Washington Post, 12/8/73,p.B-l; (G) Larry Deriybeny, "It Is The 
Fear That Death May Be The Punishment That Deters", Police Digest, Spring/Summer 
1973, p.27, col.2 .; (H) "Langley says Texas death penalty affected his actions during 
escape", by Stephen Martin. The Daily Democrat (Ft. Madison, Iowa), 1/8/97, pg 1. 
Indeed, prisoners rate the death penalty as a much more severe penalty than they do 
life without parole (B. 12).While it is difficult to prove a negative, i.e." How many 
murders does the death penalty cause not to occur?”, there is absolute evidence that 
the individual deterrent effect o f executions saves innocent lives. Extensive worldwide 
research on individual deterrence would, undoubtedly, reveal significant systemic 
deterrence. See B.9

16) Opponents state that i f  the death penalty was a deterrent then states that have the 
dcaJi penalty would have a reduced homicide rate. Delaware, which executes more 
murderers per capita than any other state in the U.S.A., also has the lowest homicide 
rates. Furthermore, general or systemic deterrence is not necessarily measured by low 
or reduced homicide rates, but by rates that are lower than they otherwise would be i f 
the death penalty was not present. Additionally, some countries, such as Saudi Arabia, 
have swift and sure executions and very low violent crime rates. It is not surprising 
that the U.S., which executes only 0.06% o f its murderers, does not overtly show a 
general deterrent effect. While most in the U.S. would not advocate criminal justice 
systems like that o f Saudi Arabia, it is also very clear that our criminal justice system 
fosters the additional slaughter o f its own innocent citizens.

17) The highest murder rate in Houston (Harris County), Texas occurred in 1981,



with 701 murders. Texas reinstituted the death penalty in 1982. Since that time, 
Houston (Harris County) has executed more murderers than any other city or state 
AND has seen the greatest reduction in murder, 701 in 1981 down to 261 in 1996 - a 
63% reduction, representing a 270% differential! (FBI, UCR, 1982 & Houston 
Chronicle, 2/1/97, pg. 31 A).

CONCLUSION

The test for deterrence is not whether executions produce lower murder rates, but that 
executions produce fewer murders than i f the death penalty did not exist. For example, 
the fact that Delaware executes more people per capita (1/74,000) than any other state 
and has the lowest murder rate in the country (.5/100,000), a rate lower than virtually all 
European nations, is not proof, per se, o f deterrence. Nor is the fact that Washington,
D.C. has the highest murder rates (50/100,000) and highest violent crime rates 
(1,000/100,000) evidence, per se, that die lack o f the death penalty increases all violence, 
including murder. Be carefiil how you explain and understand deterrence.

A t worst, the general deterrent effect is inconclusive (B. 9, 13 & 16). There are 30 years 
o f respected academic studies which reveal a general deterrent effect. However, such 
general deterrence is inconclusive because there are also studies that find no general 
deterrent effect. Because this matter is inconclusive, we must choose the option that may 
save imiocent lives. For, i f  diere is a general deterrent effect and we don’ t execute 
murderers, we are sacrificing innocent lives. I f there is not a general deten ent effect, and 
we continue to execute, then we are executing our worst human rights violators. I f our 
judgement is in error regarding general deterrence, dien such error must be made on the 
side o f saving innocent lives and not on the side o f sacrificing innocent lives. This is a 
moral imperative. Therefore, regarding general deterrence, we must execute.
Additionally, there is no contradicting that the incapacitation effect saves lives - that is, 
that by executing murderers you prevent them from murdering again and, thereby, save 
innocent life. The evidence o f this is conclusive and incontrovertible (B. 1-4 & 7). 
Additionally, the individual deterrent effect absolutely saves innocent life (B. 9, 12 &
15). The individual effect represents diose potential murderers, and/or their accomplices 
in crime, who state diat diey, and/or odiers, did not murder under specific circumstances 
because o f their fear o f execution. There are hundreds, i f  not thousands, o f such 
documented cases, representing many innocent lives saved by the fear o f execution. 
Circumstances dictate that the majority o f these cases w ill never be documented and that 
die number o f innocent lives saved by individual deterrence w ill be, and has been, much 
greater than we w ill ever be able to calculate.

C. RACE. SENTENCING AND THE DEATH PENALTY



1) One o f opponents’ most popular false claims is that it is the race o f the victim which 
determines who is on death row. 82% o f the murder victims in death penalty cases are 
white, 13% are black, or a 6:1 ratio (NAACP Legal Defense Fund (LDF), 1996). 
Opponents, such as Kica Matos, NAACP LDF, Steven Hawkins, Executive Director, 
National Coalition to Abolish the Death Penalty(NCADP) and Sr. Helen Prejean, 
longtime Chairperson o f the NCADP and a.\i\hor(Dead Man Walking present this 
fact as evidence that the “ system” values white lives more than black lives. I f true, 
then we must wonder why whites represent 56% o f those executed, and blacks 38% 
{NAACP LDF, Summer 1996) when blacks have committed 47% o f all murders, and 
whites 38% (Special run o f 1980-1984 BJS data, 1/13/97, for non Hispanic whites and 
non Hispanic blacks, JFA calculations for known race/ethnicity.). From 1991-94,
34% o f murderers have been white, 54% black (ibid).

Should we conclude that the “ system” focuses its benevolence toward black 
murderers, but i t ’s racism against black victims? How absurd. Such false conclusions, 
by opponents, are expected and serve only to further undermine their quickly eroding 
credibility. Successful capital prosecutions have nothing to do with the race o f the 
victim and everything to do w idi the nature o f the crimes. The most thorough 
evaluation o f this subject was presented in McClesky vs Georgia (Zant/Kemp), 
wherein Federal District Judge Owen Forester accurately found that “ the best models 
which (McClesky expert) Baldus was able to devise...produce no statistically 
significant evidence that race (o f the victim or o f the defendant) plays a part in either 
(the prosecution’s or the ju ry ’s capital decisions).” (580 Federal Supplement 338, p 
368,2/1/84).

Could it be that whites are, overwhelmingly, the victims in death row cases 
because whites are, overwhelmingly, the victims in capital crimes? The 8 most 
common capital crimes, by statute and by occurrence, are (1) murder o f a police 
officer; (2) multiple victim murders; and murder combined with (3) rape; (4) sexual 
assault; (5) robbery; (6) burglary; (7) auto theft/carjacking; and (8) kidnaping, (BJS, 
1996). What is the ratio o f white to black victims under the relevant, but non-homicide 
circumstances, which, when combined with homicide, become capital crimes? (A) The 
most relevant economic violent crime is robbery with injury, which «hows a 4:1 ratio 
o f white victims to black victims (C.4.); (B) By a 5:1 ratio, whites are more likely to 
be victims o f rape/sexual assault than are blacks (BJS, 1977-1984); ( C ) For all 
property crimes (theft, burglary, auto theft), there is a 7 :1 ratio o f white to black 
victims ( “Sourcebook, 1994", BJS 1995, tables 3.21,3.25); (D) White victims make up 
5 times the number o f violent crime victims as black victims, or 5:1 (C.2); and, for 
homicides, which by themselves, qualify for the death penalty: (E) In death penalty 
states, police victim murders are capital crimes. From 1985-1994, 87% o f murdered 
officers were white, 12% black, or 7:1 (Law Enforcement Officers Killed and 
Assaulted. FBLUCR, 1994); (F) Whites make up a dominant percentage o f 
multiple/serial murderers, whose victims are overwhelmingly white, thereby 
disproportionately and correctly raising the number o f white victims in execution



cases. In such death row cases, 87% o f the victims are white, 13% black, or 7:1 
(NAACP LDF data, 1996); (G) Many death row cases involve stranger murders. 
Whites make up 74% o f all strangers, blacks 12%, or 6 :1(US Census); and (H) 
Research and appellate courts have confirmed that white victim murders are the most 
aggravated, thus, by statute, enhancing the likelihood of a death sentence in those 
cases (C.13, 15, & 17). These factors, and those below, within this paragraph I, 
appear to be entirely consistent with the 6:1 ratio o f white to black victims in capital 
cases.

But, wait, don’t blacks and whites represent about an equal number o f murder 
victims? Yes. However, capital crimes are very unique, combining murder with 
specific circumstance, such as subsets 1-8 and A-H., JF  homicide rates are 
statistically consistent within subsets A-D, as McClesky vs Georgia and additional 
studies indicate(C. 10, 13, 14, 15, & 16; hereinafter McClesky et al), then it is subsets 
1-8 and A-H, with additional required factors such as the murderer’s criminal history 
and capital procedures(see F), which are confirmed to dictate the distribution of 
victims in these cases. Make no mistake, murder victims and capital murder victims 
are two very distinct groups. Capital statutes, crime statistics, aggravating factors and 
criminal history appear to accurately dictate the racial variation ofmurder victims in 
capital cases.. See bold section of C.4.

Should we balance the scales o f justice by changing the statutes so that we can 
execute equally the killers o f blacks and whites? Only if you wish to dramatically 
increase the number o f black murderers executed. 93% o f all black murder victims are 
killed by blacks. On a case by case basis, black on black murders show significant 
enough mitigating factors, that, by current statutes, this reduces the numbers of blacks 
who might otherwise be executed (BJS, 1976-94, McCleskey vs. Georgia 
(Zant/Kemp), Dr. Joseph Katz (Georgia State U.), etc.).

2) A comparison o f only black or white perpetrators and victims reveals that whites are 5 
times more likely to be the victims of a violent crime than are blacks, or 7.5 million vs 
1.5 million ( “Criminal Victimization, 1993", BJS, 1995.).

3) In 1994, death row inmates median level o f education was the 12th grade. O f the 87 
executed in 1994 and 1995, 50(57%) were white and 33(38%) were black. { “Cap.
Pun. '94 & '95", BJS. '95- '96).

4) From 1976-1995, 5 white murderers have been put to death for the murder o f black 
persons and 101 black murderers have been put to death for the murder o f white 
persons (NAACP LDF, 1996). O f course, opponents contend that this is evidence of 
racism in the “system”. Equally predictable, that contention appears to be entirely 
false. That 101:5 ratio, or 20:1, is consistent with statistics that show aggravated 
crimes (those crimes committed prior to a murder which may make a crime eligible for 
the death penalty) are committed by blacks against whites in far greater numbers than 
by whites against blacks. For all violent crimes, there are ten times as many black 
offenders (2,016,939) involved in white victim violent crimes as there are white 
offenders (210,869) involved in black victim violent crimes, or a 10:1 ratio. (The State 
of Violent Crime in America, pg. 12,1/96, data derived from Criminal Victimization
in the U.S., 1993, BJS forthcoming, tables 42 and 48. JFA has assumed multiple
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offenders to be two offenders for calculation purposes.) In addition, blacks are nearly 
three times as likely to murder whites (849), as whites are to murder blacks (304), or 
3:1 {Sourcebook 1994, BJS 1995, table 3.123Y IF  murder rates are statistically 
consistent within the violent crime category, as McClesky et al indicate, then blacks 
are, statistically, by a 30:1 (10:1 X 3:1) ratio, more likely to murder whites, than 
whites are to murder blacks, in those circumstances where an additional aggravating 
factor is present (see C. 1.). These are those crimes most eligible for the death penalty. 
That statistically projected ratio of 30:1 is hardly inconsistent with the 20:1 ratio for 
black offender(s)/white victim vs white offender(s)/black victim executions. The most 
relevant aggravated crime is robbery with injury. Black offenders are 21 times more 
likely to be involved in such crimes as white offenders. This 21:1 ratio represents 1.4 
million black offender(s)/white victim vs. 68,000 white offender(s)/black victim for 
robbery with injury crimes (JFA, using BJS, 1977-84 data). IF  overall murder 
statistics are consistent, within this crime category, as McClesky et al suggests, then 
there is a 30-60:1 ratio of black on white vs white on black murders within this 
robbeiy/murder category. (From 1977-1984). A thorough evaluation of the data, in 
death penalty states, from 1973-84, of the 8 most prevalent capital crimes and 
statutes, the aggravated nature  of those m urders, and the criminal background of 
those m urderers (as per K atz’s evaluation in McClesky vs Georgia and as per
C .l.)  is needed to present the most relevant and the most accurate analysis. 
Crim es comm itted in 1973-1984 are the most relevant to those executed from 
1977-1995. Non-Hispanic whites and non-Hispanic blacks are  the requested 
categories of offender/victim . See C .l, 13, 15 and 17.

5) 75% of blacks and 35% of whites believe that blacks are treated more harshly than 
whites by the criminal justice system. This is a deserved reputation, particularly in the 
South. Blacks have suffered some 400 years o f slavery and blatantly racist criminal 
justice practices. From the practices o f punishing blacks, who rape whites, with death 
and whites, who rape blacks, with a slap on die wrist, to die three trials needed to 
convict Byron de la Beckwith for the murder o f civil rights leader Medgar Evers, 
generations of black Americans cannot and must not forget.

6) In 1994, in northeastern states, 36% o f diose on death row were white, 59% black. In 
southern states, 57% were white, 41% black {Capital Punishment 1994 ,BJS, 1995).

7) After examining 42,500 criminal files in the nations 75 largest counries, Patrick 
Langan (BJS) concluded diat there was no evidence"...that, in die places where blacks 
in the U. S. have most of their contacts with the judicial system, that (the) system 
treats diem more harshly than whites." (John Dilulio, Jr.,” White Lies About Black 
Crime”.The Public Interest. 1995.See also “Research on Sentencing” , National 
Research Council, 1983.)

8) 93% of blacks are murdered by blacks; 83% of whites are murdered by whites 
“Sbk. W ”, BJS, 1995.

9) No evidence o f system wide discrimination in the imposition of the deatii penalty 
exists beyond the 1950's. From 1929-66, white murderers were more likely to be 
executed than black murderers (10.4 vs 9.7/1000). This trend continues today.(C. I.) 
(Gary Kleck, "Racial Discrimination in Criminal Sentencing: A Critical Evaluation oj



the Evidence with Additional Evidence on the Death Penalty", American Sociological 
Review, 12/81.)

10) A study o f the death penalty, as imposed by Harris County (Houston, Texas, 
USA) juries, since 1982, found that the death penalty was imposed on white and black 
murderers in proportion to the capital offenses committed by those race 
classifications(77?e Houston Post, 10/16/94).

11) Although blacks make up 12% of the US population, they comprise 44% of the 
prison population. (BJS, Prisoners in 1994). Researchers find a close relationship 
between the racial distribution in arrest and prison statistics and the race o f offenders 
as described by crime victims. In other words, according to the reports from victims, 
racial groups are represented in prison according to their involvement in criminal 
activity. Although sentencing studies show that the offenders prior criminal record 
and the aggravated nature o f the crime are the key factors in making imprisonment 
decisions, the racial aspects o f crime and punishment should be continuously 
scrutinized. For example, Langan finds that in 1979 and 1982, blacks were over 
represented in prison by 16% and 15%, respectively. ( Patrick Langan, Racism on 
Trial; New Evidence to Explain the Racial Composition o f  Prisons in the U.S. (1985). 
Also see Texas Crim. Jus. Policy Council, A Source Book o f  Arrest and Sentencing By 
Race, 1994; Al Blumstein, On The Racial Disproportionalness o f  U.S. Prison 
Populations, (1982); M. Hindelang, Crime Victimization (1976) and Race and 
Involvement (1978);); U.S. General Accounting Office, Racial Differences in Arrests, 
1/20/94.)

12) Whites are executed 15 months quicker than blacks. ("Capital Punishment, 
1995", BJS, 1996)

13) Legal variables, such as prior criminal history and the aggravated nature of the 
murder, are the proven basis for imposition o f the death penalty. The black/white 
variation in sentencing has generally been reduced to zero when such legal variables 
are introduced as controls. ( "Execution by Quota'/”, The Public
Interest.Sum. 1994:Also see Dr. Katz,“Statement to the Senate Subcommittee on the 
Judiciary Concerning the Relationship Between Race and the Death Penalty "
10/2/89).

14) In McCleskey vs Georgia, McCleskey's attorneys argued that the death penalty 
was racist in its application. The basis for that view was a study conducted by Profs. 
Baldus, Woodward and Pulaski. In August, 1983 Fed. District Court Judge J. Owen 
Forester found that the study's conclusions of racial bias were without merit. In 1985, 
the 11th Circuit Court o f Appeals, by a 9-3 vote, stated "Viewed broadly, it would 
seem that the statistical evidence presented here, assuming its validity, confirms rather 
than condemns the ( death penalty) system." In April 1987, the U.S. Supreme Court 
upheld that decision in a 5-4 vote, stating that the referenced study did not establish 
that capital punishment discriminates against black defendants or killers of white 
victims. The courts concluded that statistical evidence could not be used to determine 
prejudice. Each individual case must be judged on its own case facts. A thorough 
critique of the Baldus study was conclusive-the death penalty was not racist in 
application and that, for whatever reasons, white victim cases presented the most
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aggravating murders thus, by statute, increasing the likelihood of a death 
sentence(McCleskey vs Georgia (Zant/Kemp) & Dr. Joseph Katz, Georgia State U.).

15) The single, most vile strategy of death penalty opponents is their use of
propaganda to nurture hatreds and mistrust between race and class. Bryan Stevenson, 
a well known opposition attorney with Equal Justice Initiative(Montgomery, Alabama) 
gives us an example of that strategy. He finds that the death penalty reflects the 
middle class’ desire to strike out at the poor and racial minorities ( "A Matter o f  Life 
and Death ”, Christianity Today. 8/14/95). Sister Helen Prejean joins this hideous 
chorus, proclaiming that “(m)iddle-class and upper middle-class white people...are so 
much for the death penalty (to) ’Keep those dangerous people (the poor and 
minorities) in their place.’ “ (“Opposing the Death Penalty”, AMERICA. 11/9/96. 
pg. 12.) Clearly, these vile statements reveal only their prejudice. Prejean continues “It 
didn’t take long to see that for poor people, especially poor black people, there was a 
greased track to prison and death row.” (The Progressive, 1/96, p. 32(4) vol. 60, no.
1). These statements are grossly insulting to both the poor and to minorities. They are 
also completely false. Indeed, Sister Prejean is really saying that the poor, especially 
poor black people, can’t help themselves from committing capital murder! What a 
grotesque conclusion. Based on their active involvement in the death penalty debate, 
both Stevenson and Prejean should (must?) be aware that (1) the majority o f those 
executed are white (C .l.); (2) Whites are executed in a disproportionately high 
number and blacks in a disproportionately low number, in relation to their perpetrating 
murder (C .l.); (3) since 1929, white murderers have been more likely to have been 
executed than black murderers(C.9.); (4) the majority of those on death row are white 
(NAACP LDF, 1996); (5) A study of the economic status of death row inmates 
showed that only 38% of those on Georgia’s death row were poor (C. 17).; (6) there is 
no evidence that capital murderers of different economic classes are over or under 
represented on death row (C. 17); (7) whites are executed 15 months quicker than 
blacks. (C.12.); and (8) There appears to be no "race of the victim" effect. Capital 
murderers are executed primarily because of the aggravated nature of the crime(s). 
Period. (C .l. & C.4.) Both Stevenson and Prejean do hereby reflect either their 
unbelievable ignorance or their willful and foul deception. The reality is that over 99% 
of all persons, including poor minorities, do not commit capital crimes. And, there is, 
o f course, no excuse for anyone that does.

16) Murderers are put to death, not based on the race or economic status o f the 
victim or the murderer, but based upon the death penalty statutes, the aggravated 
nature o f the crime, the criminal background o f the murderer and the other specific 
factors mandated by the Furman and Gregg vs. Georgia cases, and by subsequent 
Supreme Court decisions. Since 1973, there is absolutely no credible evidence to 
support any other conclusion.

17) T H E  W E A L T H Y  AND D E A T H  R O W  - Contrary to opponents claims, 
there is no systemic evidence that wealthy capital murderers are less likely that their 
poorer ilk to receive the death penalty. Drawing only on personal knowledge, we 
found that since 1973, in Texas, alone, at least seven middle class to wealthy



murderers have been put on death row. Four, Markum Duff Smith, George Lott, 
Robert Black, Jr., and Ronald O'Bryan have been executed. Three additional await 
execution. Don’t forget John Wayne Gacy and Ted Bundy. Extensive, objective 
research would, undoubtedly, reveal many more. Furthermore, Dr. Joseph Katz found 
that, while 74% of all Georgia murder defendants were poor, only 38% of those on 
death row were poor (McCleskey vs. Georgia). Speculation: 10% of the U.S. 
population (23 million) can afford to pay the $400,000* cost for their capital trial and 
appeals. Because financial need can be excluded, the category of wealthy capital 
murderer can be assumed to murder at a rate 10 times less than their poorer ilk. Fact: 
0.20% o f the U.S. population commits murder. 1.3% of those are sentenced to death. 
Only 5.9% of those have been executed. Therefore, the projected number of wealthy 
executed from 1976-1996 is 4 ,  or 23 million x .1 x .0020 x .013 x .059. Using 
1973-1996 data. Must see C. 1, 4, 13, 14 and 16.

*estima£e based on opponents’ cost claims (see E)

18) S E X IS M  A N D  T H E  D E A T H  PE N A L T Y  - Some claim that the death 
penalty is sexist. The ratio o f men to women on death row (and executed) is 68:1, or 
3400:50 (NAACP LDF, Spring 1996). Men committed 476,937 rapes, robberies and 
burglaries, women 47,357 or a 10:1 ratio. From 1976-94, men committed 7 times as 
many murders as women, or 7:1. {Sourcebook '94, BJS ‘95, tb.4.9 and 3.22). 
Therefore, it may be statistically predictable that men are, by a 70:1 ratio (10:1 X 7:1), 
more likely to be on death row than are women. Women appear to be on death row in 
numbers that would be expected. However, one would expect that 5 women would 
have been executed since 1976, when oaly 1 has been executed. Must see C. 1, 4, 13, 
14 and 16.

D. CHRISTIANITY AND THE DEATH PENALTY

NOTE: Although not relevant to the legal application o f the death penalty in the United 
States, religious issues are a significant tliread within the moral debate. Biblical text is 
most relevant within a theocracy or a secular government which has laws that are 
consistent with biblical text. The United States does not, of course, fall within either 
categoiy. This section is included only to counter the false claim that there is no New 
Testament support for capital punishment.

1) Virtually all religious scholars agree that the correctly translated commandment “Thou 
shall not murder” is a prohibition against individual cases o f murder. There is no 
biblical prohibition against the government imposition of the death penalty in 
deserving cases. Indeed, the government imposition o f capital punishment is required 
for deliberate murder. (Dr. Charles Ryrie, Biblical Answers to Contemporaty Issues & 
The Ryrie Study Bible, Exodus 20:13).

2) As the Hebrew Bible was consistent in prescribing death as a proper punishment for 
certain crimes, so too is the New Testament consistent with these earlier
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pronouncements. As Jesus described in the Sermon on the Mount, obedience to the 
law will be rewarded with life, disobedience with destruction. A God who rewards 
with life and punishes with death is One whose laws provide for death as a judicial 
punishment. Prof. Baruch Levine, "Capital Punishment”, p3J, What the Bible Really 
Savs. ed. Smith & Hoffman, 1993.

3) "If no crime deserves the death penalty, then it is hard to see why it was fitting that 
Christ be put to death for our sins and crucified among thieves. St. Thomas Aquinas 
quotes a gloss o f St. Jerome on Matthew 27: ‘As Christ became accursed o f the cross 
for us, for our salvation He was crucified as a guilty one among the guilty.’ That 
Christ be put to death as a guilty person, presupposes that death is a fitting punishment 
for those who are guilty. "Prof. Michael Pakaluk, The Death Penalty: An Opposing 
Viewpoints Series Book. 1991.

4) “The same divine law which forbids the killing o f a human being allows certain 
exceptions. Since the agent o f authority is but a sword in the hand, and is not 
responsible for the killing, it is in no way contrary to the commandment “Thou shall 
not kill,” for the representative of the State’s authority to put criminals to death, 
according to the Law or the rule o f rational justice.” St. Augustine, The City o f  God, 
Book 1, Chapter 21.

5) "Nowhere does the Bible repudiate capital punishment for premeditated murder; not 
only is the death penalty for deliberate killing o f a fellow human being permitted, but 
it is approved and encouraged, and for any government that attaches at least as much 
value to the life o f an innocent victim as to a deliberate murderer, it is ethically 
imperative." Prof. Carl F. H. Henry, Twilight O f A Great Civilization, 1988.

6) "It is because humans are created in the image o f God that capital punishment for 
premeditated murder was a perpetual obligation. The full range o f biblical data weighs 
in its favor. This is the one crime in the Bible for which no restitution was possible 
(Numbers 35:31,33). The Noahic covenant recorded in Genesis 9 antedates Israel and 
the Mosaic code; it transcends Old Testament Law, per se, and mirrors ethical 
legislation that is binding for all cultures and eras. The sanctity o f human life is 
rooted in the universal creation ethic and thus retains its force in society. The 
Christian community is called upon to articulate standards of biblical justice, even 
when this may be unpopular. Capital justice is part of that non-negotiable standard. 
Society should execute capital offenders to balance the scales of moral judgement." 
From "Capital Punishment: A Personal Statement", by Charles W. Colson., a former 
opponent, who is the Founder o f Prison Fellowship, the largest Christian ministry 
serving incarcerated prisoners. Ph. 703-478-0100.

7) St. Thomas Aquinas finds all biblical interpretations against executions “frivolous”, 
citing Exodus 22:18, “wrongdoers thou shall not suffer to live”. Unequivocally, he 
states," The civil rulers execute, justly and sinlessly, pestiferous men in order to 
protect the peace o f the state." (Summa Contra Gentiles, III, 146.)

8) "God, Himself, instituted the death penalty(Genesis 9:6) and Christ regarded capital 
punishment as a just penalty for murder(Matthew 26:52). God gave to government the 
legitimate authority to use capital punishment to restrain murder and to punish 
murderers. Not to inflict the death penalty is a flagrant disregard for God’s divine Law
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which recognizes the dignity of human life as a product o f God’s creation. Life is 
sacred, and that is why God instituted the death penalty. Consequently, whoever takes 
innocent human life forfeits his own right to live.” Protestant scholar Rev. Reuben 
Hahn (Mt. Prospect, 111.), Human Events, 3/2/85.

9) “The fact that the evil, as long as they live, can be corrected from their errors does not 
prohibit the fact that they may be justly executed, for the danger which threatens from 
their way of life is greater and more certain than the good which may be expected
fr om their improvement. They also have at that critical point o f death the opportunity 
to be converted to God through repentance. And if they are so stubborn that even at 
the point of death their heart does not draw back from evil, it is possible to make a 
highly probable judgement that they would never come away from evil to the right use 
o f their powers." St. Thomas Aquinas, Summa Contra Gentiles, Book III, 146.

10) The movie Dead Man Walking reveals a perfect example of how just punishment 
and redemption can work together. Had rapist/murderer Matthew Poncelet not been 
properly sentenced to death by the civil authority, he would not have met Sister 
Prejean, he would not have received spiritual instruction, he would not have taken 
responsibility for his crimes and he would not have reconciled with God. Had 
Poncelet never been caught or had he only been given a prison sentence, his character 
makes it V E R Y  clear that those elements would not have come together. Indeed, for 
the entire film and up until those last moments, prior to his execution, Poncelet was 
not fully truthful with Sister Prejean. His lying and manipulative nature was fully 
exposed at that crucial time. It was not at all surprising, then, that it was just prior to 
his execution that all of the spiritual elements may have come together for his 
salvation. It was now, or never. Truly, just as St. Aquinas predicted (D.9.), it was his 
pending execution which finally led to his repentance. For Christians, the most crucial 
concerns o f Dead Man Walking must be and are redemption and eternal salvation.
And, for that reason, it may well be, for Christians, the most important pro-death 
penalty movie ever made.

We cannot know if  the fictitious Poncelet, or the two real murderers from the 
book, really did repent and receive salvation. But, we do know that St. Thomas 
Aquinas advises us that such murderers should not be given the benefit of the doubt. 
We should err on the side o f caution and not give murderers the opportunity to harm 
again. Indeed, as Dr. W.H. Baker confirms in the excellent On Capital Punishment 
(Moody Press, 1985), biblical text finds that it is a violation o f God’s mandate net to 
execute premeditated murderers - and nowhere does the text contradict this finding.

11) In his 1995 encyclical, The Gospel o f  Life (Evangel ium Vitae), Pope John Paul II 
finds that the only time executions can be justified is when it is required "to defend 
society" and that such instances are "very rare, if not practically nonexistent". The 
Pope is in error. Such instances are neither non existent nor rare. In this context, "to 
defend society" means that the execution of the murderer must save future lives. In 
other words, both the incapacitation (execution) of that specific murderer and the 
deterrent effect on potential future murderers must be shown "to defend society". It is 
already well known that murderers murder again, often time and time again - in 
prison, after escape, after release and, o f course, after being caught, but not
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incarcerated. Unequivocally, incapacitation saves lives (see B. 1-4, 7, & 11). 
Individual deterrence (as opposed to general, or systemic, deterrence) is confirmed 
and cannot be contradicted (see B. 8-10 & 12-17). Therefore, executing murderers 
does "defend society". Furthermore, although the general, or systemic, deterrent 
effect is challenged, we must choose to execute because o f the requirement to save 
innocent life. (B. 10). This encyclical is curious in additional areas, as well. 
Overwhelmingly, God mandates capital punishment for premeditated murder, not as a 
deterrent, but as the required expiation for the sin o f murder. Two thousand years o f 
tradition and instruction by the Catholic Church supports that interpretation. 
Additionally, Catholic biblical interpretation, tradition and natural law all seem to 
concur on this point, generally, and specifically through the writings o f Saint Thomas 
Aquinas. Although Romans 13:4 and some respected Catholic writings reveal die 
deterrence consideration, such references pale in comparison to the mandate that 
execution is die required punishment for murder, regardless of any consideration "to 
defend society".

12) Christians who speak out against capital punishment in deserving cases "tend to 
subordinate the justice of God to the love of God." It is established that Peter, by 
cutting off Malchu’s ear, was most likely trying to kill die soldier (John 18:10), 
prompting Christ’s statement that those who kill by die sword shall die by the sword 
(Matthew 26:51-52). This implicitly recognizes the government’s right to exercise the 
death penalty. Dr. Carl Henry, Christianity Today, 8/4/95. See Rev. 13:10 (ANS).

13) “When it is a question of the execution of a man condemned to death it is then 
reserved to the public power to deprive the condemned of the benefit o f life, in 
expiation of his fault, when already, by his fault, he has dispossessed himself of the 
right to live.” Pope Pius XII.

14) Some speculate that God’s mandate for capital punishment is weak, because the 
requirement for two witnesses in such cases (Numbers 35:30; Deuteronomy 17:6) 
drastically reduces the application of that sanction. Such speculation is unwarranted. 
By wrongly isolating the Hebrew ‘ed, “witness”, from its broad biblical context, some 
interpreters have falsely concluded that two or more "eye "witnesses are required in 
capital cases and in all criminal cases subject to court judgement (Deuteronomy 19:5). 
Did God want nearly all criminals, including murderers, to get off, scot-free, if 
“ ...(they) had not taken the prudent measure of committing (their) crime where two 
people did not happen to be watching him.”? The biblical record rejects any such 
absurd conclusion.

The word “witness”, 'ed, has broad meaning, including, anyone with (1) 
’’...pertinent knowledge concerning the crime, even though he had not actually seen 
it.”(Leviticus 5:1), such as character witnesses, witnesses who had overheard 
confessions, etc.; (2) physical evidence can also bear witness, also ‘ed  (Exodus 22:13), 
such as bloody clothing, murder weapon, etc.; (3) written documents may serve as 
evidence and witness ( ‘ed or ‘edah, Joshua 25:25-27), such as a confession, 
documents showing motive or implication, etc.; (4) monuments and memorial stones, 
such as gal- 'ed in Genesis 31:46-49, can also bear witness. Indeed, “there is no 
contravention o f biblical principles in allowing such testimony, even though only one



actual witness may be found, or none at all.” There is no biblical requirement for two, 
or any, “eye”witnesses in criminal cases. ( Prof. Gleason L. Archer, Encyclopedia of 
Biblical Difficulties. Zondervan Publishing, 143-145, 1982, also see the exceptional 
writings on John 8:11, 371-373, therein.) Indeed, according to actual biblical usage, 
the witness and evidence requirements in capital cases in the U.S. meet or exceed all 
biblical standards.

15) Paul, in his hearing before Festus, states that "if then I am a wrongdoer, and 
have committed anything worthy o f death, I do not refuse to die." Acts 25:11. “Very 
clearly this constitutes an acknowledgment on the part o f the inspired apostle that the 
state continued to have the power o f life and death in the administration o f justice, just 
as it did from the days o f Noah (Genesis 9:6)”. ibid, D. 14., p. 342.

16) "If you do what is evil, be afraid; for [ the civil government ] does not bear the 
sword for nothing; for it is the minister o f God, an avenger who brings wrath upon 
those who practice evil." Romans 13:4." God has given the state the power of life and 
death over its subjects in order to maintain order.” Dr. Charles Ryrie, The Ryrie Study 
Bible (NAS), 1978. “Since the word sword (machaira) has occurred earlier in the letter 
to indicate death (Romans 8:35) and since it was used of execution (Acts 12:2; 
Revelation 13:10), it seems clear that Paul means it here as a symbol o f capital 
punishment.” Stott, John, ROMANS. InterVarsity Press, 342, 1994.

17) It is not uncommon for persons of faith to create a god in their own image, to 
give to that god their values, instead of accepting those values which are inherent to 
the deity. For example, celebrated opponent Sister Helen Prejean (DeadM an  
Walking) states, in reference to the death penalty, that " / couldn’t worship a god who 
is less compassionate than /  am .''{Progressive, 1/96; bold JFA). She has, thereby, 
established her standard of compassion as the basis for God’s being deserving of her 
devotion. If God’s level o f compassion does not rise to the level o f her own, God 
couldn’t receive her worship. Director Tim Robbins (Death M an Walking) follows 
that same path: “(I) don’t believe in that kind of (g)od (that would support capital 
punishment and, therefore, would be the kind of god who tortures people into their 
redemption).” ("Opposing The Death Penalty”, AMERICA. 11/9/96, p 12). Robbins, 
hereby, establishes his standard for his god’s deserving of his belief. God’s standards 
do not seem to be relevant. His sophomoric comparison of capital punishment and 
torture is typical o f the ignorance (dishonesty?) in this debate and such comments 
reflect no biblical relevancy. Perhaps they should review Matthew 5:17-22 and 15:1-9. 
Be cautious, for as the ancient rabbis warned, "Do not seek to be more righteous than 
your creator."(Ecclesiastes Rabbali 7.33)

18) "The just use of (executions), far from involving the crime o f murder, is an act 
of paramount obedience to this (Fifth/Sixth) Commandment which prohibits murder." 
Pope (and Saint) Pius V,"The Roman Catechism of the Council o f Trent" (1566).

19) “You have heard the ancients were told, ‘YOU SHALL NOT COMMIT 
MURDER’ and ‘Whoever commits murder shall be liable to the court’. But I say to 
you that eveiyone who is angry with his brother shall be guilty before the court; and 
whoever shall say to his brother, ‘Raca’, shall be guilty before the supreme court and 
whoever shall say, ‘You fool’, shall be guilty enough to go into fiery hell.” Jesus,
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Matthew 5:17-22. Should any explanation be necessary, Jesus is saying that even as 
execution is the required punishment for murderers, as per the Old Testament, He tells 
us that those who speak ill o f others and have hatred in their heart shall suffer in hell. 
Not only does Jesus never speak out against the civil authorities just use o f execution 
for murder, He prescribes a much more serious, eternal punishment for those who hate 
and speak ill o f others. And what price does God exact for any and all sin? Death. 
(Romans 5:12-14)

20) “It is abundantly clear that the Bible depicts murder as a capital crime for which 
death is considered the appropriate punishment, and one is hard pressed to find a 
biblical ‘proof text’ in either the Hebrew Testament or the New Testament which 
unequivocally refutes this. Even Jesus’ admonition ‘Let him without sin cast the first 
stone,’ when He was asked the appropriate punishment for an adulteress (John 8:7) - 
the Mosaic Law prescribed death - should be read in its proper context. This passage 
is an ‘entrapment’ stoiy, which sought to show Jesus’ wisdom in besting His 
adversaries. It is not an ethical pronouncement about capital punishment .’’Sister 
Helen Prejean, Dead M an Walking. From here, the sister states that “ ... more and 
more I find m yself steering away from such futile discussions (of Biblical text). 
Instead, I try to articulate what I personally believe...” As the long term Chairperson of 
the National Coalition to Abolish the Death Penalty, the sister has never sliied away 
from any arguement, futile or otherwise, which opposed the death penalty. She has 
abandoned Biblical text for only one reason: the text conflicts with her personal 
beliefs. It is common for persons to take biblical text out o f context and to, thereby, 
pervert its meaning. Indeed, Sister Prejean rightly cautions: "Many people sift through 
the Scriptures and select truth according to their own templates."(Progressive, 1/96). 
Sadly, Sister Prejean does even worse. The sister now uses that very same biblical text 
“Let the one who is without sin cast the first stone” as proof o f Jesus’ “unequivocal” 
rejection of capital punishment as “revenge and unholy retribution”! How easily she 
changes her interpretation of biblical text! (see Sister Prejean’s 12/12/96 fundraising 
letter on behalf o f the Saga O f Shame book project for Quixote Center/Equal Justice 
USA).

21) Pontius Pilate said to Jesus, "You do not speak to me? Do You not know that I 
have authority to release You, and I have authority to crucify You?" Jesus answered, 
"You would have no authority over Me, unless it had been given you from
above. "(John 19:10-11). "Jesus reminds Pilate that the implementation of the death 
penalty is a divinely entrusted responsibility that is to be justly implemented.” Prof. 
Carl F.H. Henry, 45th Annual N.A.E. Convention, "Capital Punishment and The 
Bible". Jesus confirms that the civil authority has the lawful right to execute Jesus, 
and others, and that this right has been given to that authority by God.

22) Some churches are now espousing a pro-life continuum, a philosophy whereby 
the taking o f any life, under any circumstances, must be condemned. This belief 
equates the taking o f lives through war, self defense, suicide, abortion and the death 
penalty. This is an interesting social philosophy which directly conflicts with the 
Word of the God. Catholic biblical scholar Father James Reilly, S.J. o f Marquette 
University argues that it is not a contradiction for religious people to oppose abortion
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and...to support capital punishment. ’’Abortion is absolutely prohibited. It is always 
evil. No one can ever abort a "guilty" baby, so the act can never be right. This is not 
the case, however, with either capital punishment or a just and defensive war. It is 
only murder, along with its subdivisions suicide and abortion, which God’s law 
absolutely prohibits. The upshot o f all this is that trying to put abortion, capital 
punishment and war in one package makes chaos o f Catholic morals and can lead one 
to misinterpret God’s Law....” (Haven Bradford Gow, "Religious Views Support The 
Death Penalty", The Death Penalty; Opposing Viewpoints. Greenhaven Press, 1986).

23) "If a man is a danger to the community, threatening it with disintegration by 
some wrongdoing of his, then his execution for the healing and preservation of the 
common good is to be commended. Only the public authority, not private persons, 
may licitly execute malefactors by public judgement. Men shall be sentenced to death 
for ciimes o f irreparable harm or which are particularly perverted." St. Thomas 
Aquinas, Summa Theologica, 11; 65-2; 66-6.

24) “If by arming the magistrate, the Lord has also committed him the use of the sword, 
then, whenever he punishes the guilty by death, he is obeying God’s commands by 
exercising His vengeance. Those, therefore, who consider it is wrong to shed the 
blood o f the guilty are contending against God.” John Calvin, “The Epistle o f  Paul 
the Apostle to the Romans and to the Thessalonians ”, in Calvin’s commentaries, 
trans. Ross McKenzie (Grand Rapids: Eerdmans, 1960) p. 283.

25) The leadership councils o f some Christian denominations in the U.S. have 
released statements in opposition to the death penalty. These statements reflect social 
positions that have questionable biblical foundation and, often, they reflect positions 
which selectively only discuss the mercy of God and improperly avoid the justice of 
God. For example, some believe that it would be hypocritical for Christians to support 
capital punishment, because that would suggest that some peoples’ sins are not 
forgivable. They argue that capital punishment conflicts with Jesus’ teachings - that, if 
we are not willing to forgive, then we place ourselves outside of God’s forgiveness. 
Such pronouncements are hardly convincing and are biblically inaccurate. All death 
row inmates, no matter how vile and numerous their misdeeds, are subject to the 
forgiveness o f men and of God and, more importantly, they are subject to redemption 
and eternal salvation. Indeed, God compels us, individually, to forgive those who have 
harmed us. This, in no way, conflicts with the civil government’s imposition of the 
death penalty in deserving cases. Social positions cannot and do not replace biblical 
instruction.

26) "While the thief on the cross found pardon in the sight o f God - T oday  you will 
be with Me in Paradise’ - that pardon did not extend to eliminating the consequences 
of his crime - ‘We are being justly punished, for we are receiving what we deserve for 
our deeds.’ (Luke 23:39-43)". Neither God nor Jesus nor the Prophets nor the 
Apostles ever spoke out against the civil authorities use of executions in deserving 
cases - not even at the very time o f Jesus’ own execution when He pardoned the sins 
o f the thief, who was being crucified along side Him. Indeed, quite the opposite. Their 
biblical support for capital punishment is consistent and overwhelming. Furthermore, 
Jesus never confuses the requirements o f civil justice with those of either eternal
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justice or personal relations. Charles Colson accurately recognizes this fact in stating 
that" it leads to a perversion o f  legal justice to confuse the sphere ofprivate relations 
with that o f  civil law ." All quotations from Charles Colson’s "Capital Punishment: A 
Personal Statement". See D.6. Continuing this thread, Protestant scholar and journalist 
Rev. G. Aiken Taylor states, ’’Most Christians tend to confuse the Christian personal 
ethic with the requirements o f social order. In other words, we tend to apply what the 
Bible teaches us about how we - personally - should behave toward our neighbors 
with what the Bible teaches about how to preserve order in society. Capital 
punishment is specifically enjoined in the Bible.’Who ever sheddeth m an’s blood, by 
man shall his blood be shed’(Genesis 9-6). This command is fully agreeable to the 
Sixth Commandment, ‘Thou shalt not kill,’(Exodus 20:13), because the two appear in 
the same context. Exactly 25 verses after saying ‘Thou shalt not kill’, the Law says, 
‘He that smiteth a man so that he may die, shall be surely put to death’(Exodus 
21:12).” See also Leviticus 24:17 and Numbers 35:30-31. (Haven Bradford Gow, 
"Religious Views Support the Death Penalty", The Death Penalty: Opposing 
Viewpoints. Greenhaven Press, 1986). Biblical teachings regarding personal conduct, 
civil government and eternal judgement and relations are often taken out o f context, 
thereby replacing one duty or instruction improperly with another.

27) God, through the power and justice of the Holy Spirit, executed both Ananias 
and his wife, Saphira. Their crime? Lying to the Holy Spirit - to God - through Peter. 
Acts 5:1-11. By executing two such devoted Christians for lying to Him, does the 
Holy Spirit show confirmation of His support for His divinely instituted civil 
punishment o f execution for premeditated murder or does it show His rejection of 
capital punishment?

28) There are two passages in Luke which speak directly to Jesus’ position on 
capital punishment. In 20:14-16, Jesus states: “He will come and kill those tenants and 
give the vineyard to others” . Jesus was speaking to the proper punishment for murder. 
In 19:27, “Christ pronounced this judgement on those who rebelled against their king: 
‘But these enemies o f mine, who did not want me to reign over them, bring them here, 
and slay them in my presence’(NASB). Thus, it is very clear that neither Christ nor 
His apostles intended to abrogate the God-given responsibility o f the government 
(under Old Testament law) to protect its citizens and enforce justice by capital 
punishment.” ibid, D.14., pg. 342. In the 19:27 parable “their king” is Jesus.

29) The Bible clearly asserts, from beginning to end, without any reservation, that 
righteous judgement includes the execution of a murderer. In the case of murder, the 
biblical materials offer the clearest and most sustained justification for the death 
penalty. The purpose o f capital punishment is justice - deterrence is irrelevant. A 
person who takes a human life, without proper sanction, forfeits any right to life - no 
alternative is allowed and the community must not be swayed by values to die 
contrary.

Listen carefully to the Bible as the Word of God rather than seek to improve 
upon it by means o f human values. However meritorious mercy may be, however 
abundantly evident it may be in God’s own dealings, murder was an offense for which 
mercy and pity were not allowed and for which monetary compensation was strictly
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forbidden. The sentence is set by God’s torah and a judge cannot have discretion in 
this matter. Murder is something utterly 011 its own, nothing can be compared to it.

It should not be overlooked, in seeking to discover “the mind of Jesus Christ” on 
the issue o f murder and its punishments, that He goes beyond torah to the statement 
that even verbal abuse makes one deserving of “the hell o f fire”. Far from releasing 
believers from prior law, Jesus was a “hard liner” who made things even tougher, 
stating that He has come not “to abolish the law and the prophets... but to fulfill 
them.”, offering even stronger interpretations than in the original (Matthew 5:17-22). 
Indeed, Jesus admonishes the Pharisees not to misuse torah for their own ends, but to 
honor God and torah. And of all the text in the Bible, which one does Jesus select to 
emphasize that crucial point? "HE WHO SPEAKS EVIL OF FATHER OR MOTHER, 
LET H IM  BE PU T TO DEA TH". (Matthew 15:1-9).

All interpretations, contrary to the biblical support of capital punishment, are 
false. Interpreters ought to listen to the Bible’s own agenda, rather than to squeeze 
from it implications for their own agenda. As the ancient rabbis taught, “Do not seek 
to be more righteous than your Creator.” (Ecclesiastes Rabbah 7.33.). Synopsis of 
Professor Lloyd R. Bailey’s book Capital Punishment: What the Bible Says, Abingdon 
Press, 1987. This is the definitive work on this subject. It is mandatory reading for 
those who wish to undertake a thorough and accurate look at this often misused and 
misunderstood area of concern and debate.

E. THE COST OF LIFE WITHOUT PAROLE VS THE DEATH 
PENALTY

Many opponents present, as fact, that the cost of the death penalty is so expensive (at 
least $2 million per case?), that we must choose life without parole ("LWOP") at a 
cost o f $1 million for 50 years. Predictably, these pronouncements may be entirely 
false. JFA estimates that LWOP cases will cost $1.2 million - $3.6 million more than 
equivalent death penalty cases.

Cost of Life W ithout Parole; Cases 
EqHiYal.ent.tQ Death PenalteiCa&es

.Ci?sl_Qf.tlie.Pea th Penalty
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(1) $34,200/year(l) for 50 years(2), at $60,000/yr(l)
for 6 years(5), at a

a 2%(3) annual cost increase, plus 2%(3) annual cost
increase, plus

$75,000(4) for trial & appeals = $3.01 million $1.88 million =$1.5 mil.(4) for 
trial & appeals

(2) Same, except 3%(3) = $4.04 million $1.89 million = Same,
except 3%

(3) Same, except 4%(3) = $5.53 million $1.91 million = Same,

There is no question that the up front costs o f the death penalty are significantly 
higher than the equivalent LWOP cases. There also appears to be no question that, 
over time, equivalent LWOP cases are much more expensive - from $1.2 to $3.6 
million - than death penalty cases.

(1) W c believe this num ber to be conservative, if TIM E Magazine's (2/7/94) research is accurate. lIM E 
found that, nationw ide, the average cell cost is $24,000/yr. and the cost for maxim um  security cells is 
$75,000/yr. (as o f  12/95). Opponents claim  that LW OP should replace the DP. Therefore, any cost 
calculations should be based specifically on cell costs for criminals who have com m itted the exact 
same category o f  offense - in other words, cost comparisons are valid only i f  you com pare the costs o f  
DP equivalent LW OP cases to the cost o f  DP cases. The $34,200/yr. cell cost assumes that only 20% 
o f  DP equivalent LWOP cases would be in maximum security cost cells and that 80% o f  DP 
equivalent LW OP cases w ould be in average cost cells. A veiy conservative estimate. The $60,000/yr., 
for those on death row, assum es that such cells will average a cost equal to 80%  o f  the $75,000/yr. for 
the m ost expensive maximum security cells. Quite possibly a very high estimate. For equivalent 
crim es wc are calculating a 75% greater cell cost for the DP than for LWOP. Even so, equivalent 
LW OP cases appear to be significantly more expensive than their DP counterparts. For years, 
opponents have improperly compared the cost o f  all LWOP cases to DP cases, when only equivalent 
cases are relevant.

(2) Justice D epartm ent research and the U.S. Vital Statistics Abstract, 1994.
(3) Annual cost increases are based upon: 1) historical increases in prison costs, including judicial 

decisions regarding prison conditions, and the national inflation rate; 2) medical costs, including the 
immense cost o f  geriatric care, associated with real LWOP sentences; 3) injury o r death to the inmate 
by violence; 4) injury or death to others caused by die inmate (3 and 4 anticipate no DP and that 
prisoners, no t fearing additional punishment, other than loss o f  privileges, m ay increase the likelihood 
o f  violence. One could m ake the same assumptions regarding those on death row. The difference is 
that death row inm ates w ill average 6 years incarceration vs. 50 years Drojected for LW OP); 5) the risk 
and the perceived risk o f  escape; and 6) the justifiable lack o f  confide ce by the populace in our 
legislators, governors, parole boards and judges, i.e. a violent inmate will be released upon society.

(4) $75,000 for trial and appeals cost, for DP equivalent LWOP cases, assumes that die DP is not an 
option. We have anticipated that DP cases will cost twenty times more, on average, or $1.5 million. 
Possibly a high estimate. M eaning, the DP will have twenty times die investigation cost, die defense 
and prosecution cost, including voire dire and court time and guilt/innocence stage and sentencing 
stage and appellate review time and cost than DP equivalent LWOP cases.

(5) 6 years on death row, prior to execution, reflects the new habeas corpus reform laws, at both die state 
and federal levels. Some anti-death penalty groups believe that 6 years may be generous, speculating 
that the time may be shortened to an average o f  4 years, or even less. I f  so. then DP cases would cost 
even diat much less than DP equivalent LWOP cases. However, die average time on death row, for
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those executed from 1973-1994, was 8 years (Capital Punishment 1994, BJS, 1995). Therefore, 6 
years seem s more likely. Even using the 8 year average, DP equivalent LWOP cases are still $ 1 
million more expensive than their DP counterparts ($2 million @ 2% annual increase).

One of the USA’s largest death rows is in Texas, with 442 inmates, o f which 229, or 
52%, have been on death row over 6 years - 44, or 10%, have been on for over 15 
years, 8 for over 20 years. 60 inmates, nationwide, have been on death row over 18 
years, (as o f  12/96).

F. DEATH PENALTY PROCEDURES

There are at least 24 procedures necessary in reaching a death sentence. They are: (I) 
The crime must be one listed as a capital crime in the penal code; (2) a suspect must be 
identified and arrested; (3) Beginning with the Bill of Rights, the Miranda warnings and 
the exclusionary rules, U.S. criminal defendants and those convicted have, by far, the 
most extensive protections ever devised and implemented; (4) in Harris County 
(Houston), Texas a panel o f district attorneys determiner if the case merits the death 
penalty as prescribed by the Penal Code (See 12-19); (5) a grand jury must indict the 
suspect for capital murder; (6) the suspect is presumed innocent; (7) the prosecution must 
prove to the judge that the evidence, upon which the prosecution will rely, is admissible; 
(8) the defendant is assigned two attorneys. County fiinds are provided to defense counsel 
for investigation and trial; (9) it takes 3-12 weeks to select a jury; (10) trial is conducted;
(11) burden o f proof is on the state; (12) all 12 jury members must find for guilt, beyond 
a reasonable doubt. In most cases, the jury knows nothing of the defendant's past, at this 
stage. Then, the punishment phase begins; (13) the prosecution presents additional 
damning evidence against the murderer, i.e., other crimes, victims, victims testimony, 
police reports, etc; (14) In order to find for death, the issues to be resolved by the jury are 
{a}( 14) did the defendant not only act willfully in causing the death, but act deliberately, 
as well, {b}( 15) does the evidence show, beyond a reasonable doubt, that there is a 
likelihood that the defendant will be dangerous in the future, {c}(16) if  there was 
provocation on the part o f the victim, were the defendant's actions unreasonable in 
response to the provocations and {d}( 17) is there something about the defendant that 
diminishes moral responsibility or in some way mitigates against the imposition of death 
for the defendant in this case, whereby, (18) the defense presents all mitigating 
circumstances for the murderers actions, i.e., family problems, substance abuse, age, 
mental disability, parental abuse, poverty, etc. Witnesses are presented to speak on behalf 
of the defendant; (19) the jury must take into consideration those mitigating 
circumstances (Penry decision) and, if  only I juror believes that the perpetrator deserves 
leniency because o f any mitigating circumstances, then the jury cannot impose the death 
penalty; and (20) when the death sentence is imposed, the perpetrator receives an 
automatic appeal. (21) the death row inmate is provided an attorney, or attorneys, to 
handle the direct appeal, at county expense; (22) the state pays attorneys for the inmate's 
habeas corpus appeals; (23) death row inmates may be granted a hearing, in both state 
and federal court, to present post conviction claims of innocence. The burden of proof
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for these claims o f innocence mirrors that used by the Federal courts; and (24) 
Convictions and sentences are subject to pardon or sentence reduction through the 
executive branch of government, at both the state level(Govemor) and federal 
level(President).

To punish with death, each one of the 12 jurors must agree with the prosecution in 
each of five specific areas ( 12, 14, (a) 14, (b)15, (c) 16, and (d) 17 (with 18 & 19). A death 
sentence requires that the prosecution must prevail in 60 out of those 60 considerations, 
or 100%. To avoid death, the defendant must prevail in 1 out of those 60 considerations, 
or 1.67%. If convicted and sentenced to death, the inmate may then begin an appeals 
process that could extend through 23 years, 60 appeals and over 200 individual judicial 
and executive reviews. For the 56 executed in 1995, the average time on death row was 
11 years, 2 months - a new record o f longevity, surpassing the old record of 10 years, 2 
months, set in 1994.{Capital Punishmen ' 1994 & 1995, BJS 1995 & 1996). Could anew  
record o f over 12 years be set in 1996 and 1997? Easily.

H A B E A S C O R P U S  - Opponents claim that with the new federal guidelines for 
appeals in capital cases, that nothing is left to protect the rights o f the death row inmate. 
Predictably, such hysteria is unwarranted and untrue. The new federal appeals law, which 
affects the writ o f habeas corpus, was upheld unanimously by the U.S. Supreme Court in 
1996. This law established, nationally, higher minimum standards for defense counsel in 
capital cases and requires said counsel for all indigent capital defendants. Furthermore, 
with these new federal standards, there are still at least 16 levels o f post conviction 
review available to the death row inmate; 5 state and 11 federal appeals, comprised of 5 
direct appeals, one at the state level and four at the federal level; 9 habeas corpus appeals, 
three at the state level and six at the federal level; 2 of those habeas appeals are for 
compelling post conviction claims o f innocence, which are subject to a formal hearing, 
one at the state level and one at the federal level; and the 15th and 16th levels o f appeal 
provide that the inmate’s claims are subject to review for executive clemency, at either 
the state or federal level, and sometimes both. Similar appellate issues are often heard at 
every appellate level. There is no limit to the number of appellate issues which the inmate 
may raise. Generally, prosecutors and victim survivors have no right to appeal. Although 
this section deals specifically with the Texas Death Penalty, the procedures are very 
similar in all o f  the death penalty states and at the federal and military levels.

Many seem to be unaware of the true meaning of the habeas corpus process. They 
may not know that the intent o f the “Great Writ”, established in pre-Magna Carta 
England, is to quickly facilitate the release of the irmocent or those otherwise wrongfully 
held or convicted - a process that will finally be honored with these reforms. This is a 
very positive development, except for the guilty and for those who wish to abuse the 
habeas corpus process by delaying justice with frivolous, repetitive and prolonged 
appeals. It is a bitter irony that it was just such intentional delays o f justice that the “Great 
Writ” was created to abolish. It was just such abuses that caused many of the states and 
the federal government to enact new habeas corpus reforms. Indeed, it was opponents of 
the death penalty who finally guaranteed passage of these long delayed reforms.
Opponents had begun to challenge the long stays on death row as unconstitutional,
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claiming that such delays were, by themselves, “cruel and unusual punishment”, a 
violation of the eighth amendment. Although all such claims were rejected by U.S. courts 
- there was no evidence that death row inmates had made efforts to hasten their 
executions - such claims did provide the final push necessary to finally pass these reforms 
through the U.S. Congress, thus respecting the claims of opponents and inmates through 
legislation.

For those who fmd themselves hysterical over these habeas corpus reform efforts, who 
believe that speeding up the appeals process will threaten the lives of those convicted and 
innocent, please contemplate the following question: What innocent or otherwise 
improperly convicted inmate would wish to linger a bit longer on death row as their 
attorney, snail-like, labored to prolong their wrongful stay on death row with a series of 
delayed and frivolous appeals?

he American Death Penalty is, overwhelmingly, the least arbitrary and the least capricious 
1 the world’s legal sanctions for violent crime.______________________________________

JU STIC E FO R ALL is a criminal justice reform organization dedicated to protecting the 
civil and human rights o f all citizens from violent crime. Through education and 
legislation we shall take all necessary measures to reduce the human suffering caused by 
violent criminals and a failed criminal justice system. Founded in Houston, Texas in 
1993, JFA has membership throughout the U.S.A. Please inquire about membership 
and/or starting a chapter in your area. Visit our site on the web:http://www.jfa.net

copyright, JU STIC E FO R ALL ©

http://www.jfa.net
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CRIMINAL DIVISION

M arch 19, 1997

T O N Y  K N O W L E S ,  G O V E R N O R

P L E A S E  R E P L Y  T O :

M  C R I M I N A L  D I V I S I O N  C E N T R A L

^  O F F I C E

P . O .  B O X  1 1 0 3 0 0  

J U N E A U ,  A L A S K A  9 9 0 1 1  ■ 0 3 0 0  

P H O N E :  ( 9 0 7 ) 4 6 5 - 3 4 2 0

F A X :  ( 9 0 7 ) 4 6 5 - 4 0 4 3

O  O F F I C E  O F  S P E C I A L  P R O S E C U T I O N S  

A N D  A P P E A L S  

3 1 0  K S T R E E T ,  S U I T E 3 0 8  

A N C H O R A G E ,  A L A S K A  9 9 5 0 1 - 2 0 6 4  

P H O N E :  ( 9 0 7 ) 2 6 9 - 6 2 5 0

F A X :  ( 9 0 7 ) 2 6 9 - 6 2 7 0

T he H onorable Robin T ay lo r 
A laska State Senator 
Capitol Building, Rm. 30 
Juneau, A laska 99801-1182

Re: Senate Bill 60 -- A dvisory Vote on Capital Punishm ent

D ear Senator Taylor:

This is in response to questions you posed during my testim ony in the 
Senate Judiciary  Com m ittee on Senate Bill 60, providing for an advisory vote to 
re tu rn  capital punishm ent to Alaska after an absence o f som e 40 years. In 
particular, you questioned my statement that the death penalty has a d isproportionate 
impact on m inorities, and you referred me to an article that you had ju s t received, 
published in Texas Law yer  m agazine. The article w as dated M arch  10, 1997, the 
date o f  my testim ony.

T he article in Texas Law yer pointed out that blacks have constituted 
38% o f those executed in the last 20 years, or more than three times their percentage 
in the United States population. This is an obvious over-representation o f  m inorities 
on death  row , although you pointed out during the hearing that you believed this 
disproportionate impact may be explainable by other statistics.

You asked whether I had any data showing what percentage o f m urders 
a re  com m itted by blacks, because by knowing that percentage one might better 
attem pt to understand why so many blacks are on death row . You again cited the 
artic le  in Texas L aw yer , indicating that blacks com m it a d isproportionately  high 
percentage o f  m urders.

U3-C31LH
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I have seen o ther research indicating that blacks do indeed com m it a 
much higher percentage o f m urders than the percentage they represent in the general 
population. A ssum ing these figures are accurate, it suggests that a black who 
com m its m urder is no m ore likely to receive a death sentence than a w hite who 
commits m urder. But that, in my opinion, is not the end o f the analysis and does not 
perm it us to say there is not a disproportionate im pact on m inorities.

I do not believe that any o f us understand precisely why  blacks com m it 
such a high percentage o f  m urders. But perhaps we can narrow  it dow n to two 
prim ary choices. E ither:

(1) blacks are  racially, genetically o r som ehow  inherently prone to 
commit m urder -  a proposition so preposterous that it is painful to even articulate; 
or

(2) m urders often result from a complex interaction o f factors affecting 
many minority populations in the United States, such as poverty , lack o f  education, 
lack o f employment opportunities, ease o f access to drugs, breakdow n o f  fam ily and 
com m unity structures, lack o f  self-esteem  and hopelessness.

I believe the sam e social factors affecting blacks in the rest o f  the 
United States also contribute to the over-representation o f N ative A laskans in the 
Alaska prison system and could easily lead to their over-representation on death row  
in our state.

I do not mean to suggest that persons who commit crim es should not be 
punished. I believe they should be punished, regardless o f social factors that may 
have disposed a particu lar individual to com m it his or her crim e, and I support the 
tough sentencing structure in Alaska. I am suggesting, however, that no m atter what 
statistics are analyzed, certain minorities are condemned to death at a far g rea ter rate 
than their percentage in the population. Because I believe that factors w ithin our 
society contribute to that disparity , until that disparity d isappears we cannot claim 
the moral right to inflict the ultim ate punishm ent that society can im pose.

A second, m ore subtle, form  o f discrim ination is the difference in the 
way death penalty defendants are  treated depending on the race o f  the victim. The
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Texas L aw yer  article  acknow ledged that, although whites and blacks com prise an 
equal p ercen tage  o f  all m urder victim s, in cases in w hich the death penalty is 
im posed the victim  is alm ost alw ays white.

The author o f the article explained this significant racial disparity by the 
ra ther sim plistic argum ent that ‘‘[a] crucial point is that capital m urders and non­
capital m urders are  two very  distinct categories.” T he author noted that capital 
m urder cases a re  m ore aggravated than other m urder cases, and the perpetrator 
usually has a longer crim inal record, and concluded that the race o f  the victim  was 
therefore irrelevant.

The fact that the victims in death penalty cases are almost always white, 
how ever, leads m e to one o f  two possible conclusions. E ither:

(1) w hites belong to the unluckiest o f  races to be so often subject to 
aggravated m urders by persons w ith long crim inal records; o r

(2) p rosecu tors, ju ro rs , and judges in other states are  m ore likely to 
view  the m urder o f a w hite person as an aggravated offense, com pared to the 
m urder o f  a b lack person.

If  the race o f the victim  w ere indeed irrelevant, as the author o f  the 
artic le  claim s, then w hites who m urder blacks, and blacks who m urder whites, 
should  rece ive  the death penalty  at about the sam e rate. T hat is not the case, 
how ever. A com prehensive study in G eorgia in 1991 found that blacks who kill 
w hites are  four tim es m ore likely to be sentenced to death than w hites who kill 
blacks. T his d isparity  held, even when over 250 o ther variables w ere  factored in. 
A study o f sentencing patterns in Texas show ed that when an A frican-A m erican or 
a M exican-Am erican killed a white, 65% o f  the defendants faced the death penalty, 
w hereas w hites w ho killed A frican or M exican-A m ericans faced the death penalty 
only 25 % o f  the tim e. T hese data also show that a black who kills a w hite person 
is m ore likely to face the death penalty than a black who kills a black.

A s indicated  in previous testim ony, there is little o r no evidence to 
believe that the threat o f  the death penalty deters people from  com m itting m urders 
and protects the public. If one believes such a deterrent effect exists, then one could
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also reach the conclusion that it only deters those who m ight m urder white victim s, 
and does little to de ter those who m urder blacks. In o ther w ords, assum ing the 
death penalty protects the public, it is not the m inority population being protected.

B ased on the foregoing, I continue to stand by my testim ony that the 
way in w hich capital punishm ent is adm inistered has a d isproportionate im pact 
tow ard  m inorities -- both defendants and victim s. As I indicated during my 
testim ony, how ever, am ong the other reasons for opposing capital punishm ent are 
that our system  is not perfect, thus running the risk o f executing innocent people; 
that capital punishment tends to skew  the case law  that affects o ther crim inal cases; 
and that the legal process leading to an execution is a lengthy and expensive one, 
that does not allow  the fam ilies o f victim s to bring the m atter to closure for many 
years. I believe that the present sentencing practices in Alaska, whereby first degree 
m urderers routinely receive lengthy sentences averaging over 70 years, adequately 
protects the public.

As a final m atter, you requested a citation to an article in the Stanford 
L aw  Review  relating to innocent persons being executed. C harles Cam pbell tells 
me tha t the article is Badeau and Radelet, M iscarriage o f  Justice in Potentially  
Capital Cases, 40 Stanford Law  Review  21 (1987),

Thank you for the opportunity to respond to your questions. As usual,
I appreciated your courtesy during the com m ittee hearing.

V ery truly yours,

BRU C E M . BO TELH O
A T TO R N EY  G E N E R A L

Dean J. Guaneli
C h ief A ssistant A ttorney G eneral

cc: M em bers o f the Senate Judiciary Com m ittee
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The Department of Law has estimated it would seek the death penally in approximately ten trials annually. Therefore, OPA 
anticipates it would be responsible for three capital cases in FY 00 and three more in each of the following years. Because 
almost no one in Alaska could afford the cost of defending capital cases, it is assumed the Public Defender Agency and OPA 
would represent all capital defendants. (See attached)

Prepared by: Brant M cG e e .  P ub l ic  A dvo ca te
D iv is ion: O ff ice of P ub l ic  A d vo ca cy

Approved  by Com m is s io n e r :  Mark Bovcr
Agency: Adm in istra t ion

Phone: 269-3500 
Date ____________

P R E P A R E R  T O  PROVIDE ALL DISTRIBUTION C O P I E S T O  G O V E R N O R ' S  LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Re v  01/95 
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ANALYSIS: (continued)

The agency would assign at least two experienced attorneys to each capital case in accordance with the policy 
-- and legal requirement -- of most states in which the death penalty has become law. Each case will 
necessitate an exhaustive pre-trial investigation, contracts with numerous expert witnesses, and extensive 
litigation of legal issues during pre-trial proceedings, trial and the many appellate stages.

The New York Defender Association has estimated expert witness fees as $60,000 per case. Further, travel 
costs would be extraordinarily high because this Anchorage-based death penalty team must provide statewide 
representation.

It is anticipated that OPA would have to contract for representation of at least one death penalty case per year. 
Such a case would arise where OPA has a conflict of interest. The New York Defender Association has 
estimated the cost of defense services in each case to be $350,000 in 1988. The cost in Alaska would 
probably be significantly higher.

Death penalty cases will accumulate in the agency each year. It is highly likely that each case that comes into 
the office will remain its responsibility for at least 8-10 years.

In FY 01, the first year in which actual death penalty trials will probably occur, OPA costs rise because of the 
addition of an appellate attorney, and support personnel including an associate attorney (nonlawyer) position, a 
paralegal, and a legal secretary. In FY 02, an additional trial attorney position would be needed to support the 
initial three-trial positions created in FY 00 and FY 01.

In FY 03, the death penalty defense staff would need to be enlarged by at least one attorney, to complete the 
formation of two larger teams, together with a paralegal and legal secretary.

OPA assumes that it will have only one or less conflict case per year. For this reason, the accumulating 
appellate costs are conservatively estimated at an additional $100.0 per year.

Finally, even though OPA assumes the addition of only three cases per year, the costs associated with the 
accumulation of cases can be expected to more than double at least every three years. There is little doubt 
that, within ten years of the adoption of the death penalty in Alaska, OPA costs for the defense of these 
relatively few cases would surpass its FY 97 budget of $7,439.6 for over 10,000 cases.
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FISCAL NOTE

FISCAL ANALYSIS ~ FY 00
Personal Services - Anchorage

Attorney V - Salary and Benefits $ 90.6
Attorney IV - Salary and Benefits 85.1
Associate Attorney II - Salary and Benefits 62.4
Paralegal Assist II - Salary and Benefts 53.1
Legal Secretary I - Salary and Benefits 37.9

Subtotal Personal Services 329.0
Travel
Staff Travel and Per Diem 28.0
Witness Travel and Per Diem .150.0

Subtotal Travel 178.0

STATE OF ALASKA BILL NO. SB 60
1997 LEGISLATIVE SESSION

Contractual
Communications 15.2
Copy & Discovery 28.0
Office Space 16.5
PC Network Maintenance 7.5
Westlaw 4.8
Expert Witness Fees ($74.2 per case X 3 cases per year) 222.6
Witness Fees ($2.5 per case X 3 cases per year) 7.5
Contract Representation for Conflict ($432.6 per case X 1 case per year) 432.6
Depositions and Court Reporter ($20.0 per case X 3 cases per year) 60.0
Training and Consultation - 5.0,0

Subtotal Contractual 844.7
Supplies
Office Supplies 8.4
Law Library 4.8
New Position Supplies 7.5

Subtotal Supplies 20.7
Equipment
New Position Equipment 12.5
Computer Equipment -2.0,0

Subtotal Equipment 32.5
TOTAL FY 00 $1404.9
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

FISCAL NOTE

BILL NO. SB 60

FISCAL ANALYSIS -  FY 01 
Personal Services - Anchorage

Salary and Benefits for 5 current positions $ 329.0
Attorney IV - Salary and Benefits 85.1
Paralegal Assistant II - Salary and Benefits 53.1
Associate Attorney II - Salary and Benefts 62.4
Legal Secretary II - Salary and Benefits 39.9

Subtotal Personal Services 569.5
Travel
Staff Travel and Per Diem 37.5
Witness Travel and Per Diem 150.0

Subtotal Travel 187.5
Contractual
Communications 28.0
Copy & Discovery 73.0
Office Space 38.9
PC Network Maintenance 14.7
Westlaw 10.8
Expert Witness Fees ($74.2 per case X 3 cases per year) 222.6
Witness Fees ($2.5 per case X 3 cases per year) 7.5
Contract Representation for Conflict ($432.6 per case plus $100.0 for appeals) 532.6
Depositions and Court Reporter ($20.0 per case X 3 cases per year) 60.0
Training and Consultation 50.0

Subtotal Contractual Services 1038.1
Supplies
Office Supplies 15.0
Law Library 10.8
New Position Supplies 6.0

Subtotal Supplies 31.8
Equipment
New Position Equipment 10.0
Computer Equipment 16.0

Subtotal Equipment 26.0
TOTAL FY 01 $1852.9
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FISCAL ANALYSIS -  FY 02
Personal Services - Anchorage

Salary and Benefits for 9 current positions $ 569.5
Attorney IV - Salary and Benefits 85.1

Subtotal Personal Services 654.6
Travel
Staff Travel and Per Diem 40.0
Witness Travel and Per Diem 150.0

Subtotal Travel 190.0

FISCAL NOTE

STATE OF ALASKA BILL NO. SB 60
1997 LEGISLATIVE SESSION

Contractual
Communications 32.0
Copy & Discovery 91.0
Office Space 44.5
PC Network Maintenance 17.1
Westlaw 12.3
Expert Witness Fees ($74.2 per case X 3 cases per year) 222.6
Witness Fees ($2.5 per case X 3 cases per year) 7.5
Contract Representation for Conflict ($432.6 plus $200.00 for appeals) 632.6
Depositions and Court Reporter ($20.0 per case X 3 cases per year) 60.0
Training and Consultation 50.0

Subtotal Contractual Services 1169.6
Supplies
Office Supplies 16.8
Law Library 12.0
New Position Supplies __L5

Subtotal Supplies 30.3
Equipment
New Position Equipment 2.5
Computer Equipment — 4JQ

Subtotal Equipment 6.5

TOTAL FY 02 $2051.0
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FISCAL NOTE

FISCAL ANALYSIS -  FY 03 
Personal Services - Anchorage

Salary and Benefits for 10 current positions $ 654.6
Attorney IV - Salary and Benefits 85.1
Paralegal Assistant II - Salary and Benefits 53.1
Legal Secretary I - Salary and Benefits 37.8

Subtotal Personal Services 830.6
Travel
Staff Travel and Per Diem 51.0
Witness Travel and Per Diem 150.0

Subtotal Travel 201.0
Contractual
Communications 40.8
Copy & Discovery 118.0
Office Space 61.3
PC Network Maintenance 24.3
Westlaw 16.8
Expert Witness Fees ($74.2 per case X 3 cases per year) 222.6
Witness Fees ($2.5 per case X 3 cases per year) 7.5
Contract Representation for Conflict ($432.6 per case plus $300.0 for appeals) 732.6
Depositions and Court Reporter ($20.0 per case X 3 cases per year) 60.0
Training and Consultation 50.0

Subtotal Contractual Services 1333.9
Supplies
Office Supplies 21.6
Law Library 14.4
New Position Supplies __4J5

Subtotal Supplies 40.5
Equipment
New Position Equipment 7.5
Computer Equipment___________________________________________________________1.2J)

Subtotal Equipment 19.5

STATE OF ALASKA BILL NO. _ SB 60
1997 LEGISLATIVE SESSION

TOTAL FY 03 $2425.5
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F I S C A L  N O T E

Revision Date: __________________

‘ STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. SB 60

Department Affected: Administration
Title: "An Act providing for an advisory vote on the issue
of capital punishment."_______________________________
Sponsor: Sen. Taylor________________________________
Requestor: (S) Jud___________________________________

BRU: Public Defender Aaencv 
Component: Public Defender Aaencv

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. 1G31 

(Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING • • • * • •

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I "* • I * I I *

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts • * • * • •

1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
OTHER
TOTAL • • • • • •

Estimate of any current year (FY 97) cost: S 0 
POSITIONS:
FULL-T IME # • • • • •

PART-T IM E
T E M P O R A R Y

A NALYS IS :  (Attach a separa te  page  if necessary .)

S h o u ld  le g is la t io n  s u b s c u q n e l t y  be ena c ted ,  t h e  f o l lo w in g  f isca l a na ly s is  ap p l ie s .  

See a t ta ch ed .

P repared by: Barbara K. Brink. Director 
D iv is ion: Pub l ic  D e fend e r  A gency

Approved by Com m iss io n e r :  Mark Boyer
Agency: Depa rtmen t of Adm in istra t ion

(9071 264-4414

P R E P A R E R  T O  PROVIDE ALL DISTRIBUTION COPIES T O  G O V E R N O R ' S  LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Rev: 11/96
nn

Page 1 of 11



FISCAL NOTE

STATE OF ALASKA BILL NO. _£B
1997 LEGISLATIVE SESSION

ANALYSIS: (continued)

I n t r o d u c t io n

H B  131 w o u ld  p la ce  a n  a d v is o ry  vo te  be fo re  the  vo te rs  a t  th e  nex t  g e n e ra l  e le c t io n  a s k in g  w h e t h e r  the  le g is la t u r e  
s ho u ld  en a c t  a law  p r o v id i n g  for c a p i t a l  p u n i s h m e n t  for m u rd e r  i n  the f ir s t  degree . I n  th e  e v e n t  t h a t  t h e  vo te rs  
r espond  i n  th e  a f f i rm a t i v e ,  a n d  t h e  le g is la t u r e  e na c ts  c a p i t a l  p u n is hm e n t  le g is la t io n ,  the re  w i l l  be s ig n i f i c a n t  costs for 
the  P u b l i c  D e f e n d e r  A gen cy .

A  s ub seque n t  l e g is la t i v e  b i l l  t h a t  w o u ld  a u t h o r i z e  c a p i t a l  p u n is hm e n t ,  w o u ld  c la ss i fy  m u r d e r  i n  t h e  f ir s t  deg ree  as a 
c a p i t a l  fe lo ny , a n d  e s ta b l is h  s e n t e n c in g  p ro cedu re s  for c a p i t a l  fe lon ies . I n  g e n e ra l ,  i f  the  p rocedu res  are  s im i l a r  to 
those suggested i n  p r e v io u s  c a p i t a l  p u n i s h m e n t  b i l l s ,  a  d e a th  s en tence  w o u ld  no t  be im po s ed  u n le s s  a t  le a s t  o n e  o f  
s e ve ra l  s p ec i f ie d  a g g r a v a t in g  factors  was  fo u n d  to e x is t  a n d  the  agg ra v a t in g  factor , o r  factors , was  no t  o u tw e ig h e d  by 
m i t ig a t in g  factors . (See, for e x am p le ,  S B  52, in t r o d u c e d  i n  t h e  19th Leg is la tu re .)

T h e  c a p i t a l  case load  o f th e  P u b l i c  D e f e n d e r  A g en c y  w i l l  b e  a  d i r e c t  f u n c t io n  of th e  n u m b e r  o f  m u r d e r  cases p rosecu ted  
i n  the  s ta te  c om b in e d  w i t h  p ro s e c u to r ia l  d e c is io n s  to seek th e  d e a th  p e na l ty .  A s  such  th e  P u b l i c  D e f e n d e r  Agency's 
f isca l a n a ly s is  is p r em is e d  on  p ro je c t io n s  m a d e  by the  D e p a r tm e n t  o f  L aw  i n  its f isca l a n a ly s is  o f  H B  131. T h e  
D e p a r tm e n t  o f  L aw  i n d i c a t e d  i t  p rosecu ted  17 m u r d e r  cases i n  1994 w h e r e  the  d e a th  p e n a l t y  c o u ld  h a v e  b een  sough t  i n  
tha t  the  r e q u is i t e  s ta tu to ry  agg rava to rs  w e r e  p resen t .  O f  those 17, ten w o u ld  l i k e ly  r e s u l t  i n  d e a th  p e n a l t y  t r ia ls .  T h e  
D e p a r tm e n t  o f  L aw  c o n c lu d e d  t h a t  th e y  w o u ld  g a in  n i n e  c o n v ic t io n s  f rom  w h i c h  t h e  d e a th  p e n a l t y  w o u ld  be im p o s ed  i n  
s ix  cases.

O f  th e  te n  cases w h i c h  a re  p ro je c ted  to go to t r ia l  as c a p i t a l  cases, T h e  P u b l i c  D e fe n d e r  an t i c ip a te s  b e in g  a s s ig n ed  to 
seven , w i t h  t h e  o t h e r  t h r e e  e i t h e r  i n v o l v i n g  p r iv a t e  law ye rs  o r  a t to rneys  secu red  t h r o u g h  th e  O f f ic e  o f  P u b l i c  A d vo ca cy  
(where th e  PD  is u n a b le  to u n d e r t a k e  r e p r e s e n ta t io n  because  o f  lega l c o n f l i c t  o f  in te rest) .

B ecause th e  n u m b e r  o f  m u r d e r s  c an  v a r y  s ig n i f i c a n t ly  from  y e a r  to yea r  p r e d ic t in g  a c t u a l  n um b e r s  o f  cases is  d i f f i c u l t .  
I t  is  n o t  d i f f i c u l t ,  h ow e v e r ,  to p r e d ic t  a p ro fo u n d  f is ca l im p a c t  for the  PD  on ce  th e  d e a th  p e n a l t y  becomes law .  T h e  
con cep t  o f  "super d u e  process", e s ta b l i s h e d  by the  U .S .  S u p r em e  C o u r t  as the  req u ir e d  s ta n d a rd  o f  p ra c t ic e  for 
d e f e n d in g  d e a th  p e n a l t y  cases , necess ita tes  th a t  h ig h l y  c a p a b le  law yers  a n d  suppo r t  s ta f f ( in  s u f f i c ie n t  n um be rs )  be i n  
p lace to h a n d le  a n y  a n d  a l l  cases o f  t h is  n a tu r e .

F is ca l  Im na c t

Passage o f  d e a t h  p e n a l t y  le g i s la t io n  w i l l  h a v e  an  u n d e n ia b l y  s ig n i f i c a n t  im p a c t  o n  the  e n t i r e  c r im i n a l  j u s t i c e  sys tem , 
i n c l u d i n g  the  courts , co r r e c t io n s ,  p ro s e cu t io n ,  p u b l i c  c o un s e l  serv ices  and  o th e r  r e la ted  e n t i t i e s .  D e a t h  p e n a l t y  cases 
r e q u i r e  g rea te r  d u e  process sa fegua rds  t h a n  do non-cap ita l cases. T h i s  is o b v io u s ly  a consequence  o f  t h e  s e v e r i t y  a n d  
f in a l i t y  o f  a d e a th  s e n te n ce  as w e l l  as th e  p o t e n t ia l  for h i l l i n g  a n  in n o c e n t  pe rson  by m is ta k e .  I t  m u s t  be unde rs tood  
th a t  the  c r im i n a l  j u s t i c e  sy s tem  is  a n  im p e r f e c t  process based on  the  c om b in a t io n  o f  la w  a n d  h u m a n  ju d gm e n t .  S om e  
pe rcen tage  o f  e r r o r  is a c o n seque n ce  o f  the  A m e r i c a n  ju r y  sys tem . I n  non-death cases the  system  s tand s  r eady  to 
correc t those  m is takes  svhen a n d  w h e r e  th e y  becom e k n ow n .  A n  ex e cu t io n  f o l low in g  a d e a th  p e n a l t y  case ca n  n e v e r  be 
co rrec ted . I t  is  for these reasons  so m u c h  ca re  m u s t  be tak en  to de fend  i n d i v i d u a l s  accused in  c a p i t a l  coses. P r o v id in g  
"super d u e  process" t ra n s la t e s  in t o  a d equ a te  a t to rn e y  resources , support  resources , exp e r t  a n d  c o n s u l t a t io n  m on ie s ,  
funds  for a p p e a l i n g  d e a th  p e n a l t y  c o n v ic t io n s  a n d  o th e r  a t t e n d a n t  expenses . A  com m o n ly  a ccep ted  e s t im a te  for exp e r t  
w i tn e s s  fees a lo n e  i n  a d e a t h  p e n a l t y  case is  $(30,000.

C a p i t a l  fe lo n y  t r ia ls  a re  b i f u r c a t e d ,  t h a t  is, two s epa ra te  t r ia ls  are  a c t u a l ly  h e ld .  T h e  f ir s t  d e t e rm in e s  g u i l t  or 
in n o cen ce ;  t h e  second d e t e rm in e s  w h e t h e r  a g g r a v a t in g  factors ex is t  to ju s t i f y  exe cu t io n ;  w h e t h e r  m i t ig a t i n g  factors 
ex is t  t h a t  o u tw e ig h  th e  a g g r a v a t in g  factors , a n d  w h e t h e r  to im pose  a pe r iod  o f  im p r is o n m e n t  or d e a th .  T h e  e x p e r ie n ce s  
o f  o t h e r  s ta tes  is t h a t  these t r ia l s  r e q u i r e  fa r  m ore  de fense  resources t h a n  f ir s t  degree m u rd e r  cases tha t  do  no t  i n v o l v e
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the  po t e n t ia l  l o r  e x e c u t io n .

M a n y  states t h a t  h a v e  a d e a t h  p e n a l t y  p r o v id e  a  m i n im u m  o f  two de fense a t to rneys  to ea ch  c a p i t a l  d e f e n d a n t  to in s u r e  
tha t  th e  r e q u i r e d  h e ig h t e n e d  p ro c e d u ra l  sa feguards  a re  m e t .  T h e  A m e r i c a n  B a r  A sso c ia t io n  S ta n d a rd s  for C r im i n a l  
Just ice : P r o v id in g  D e fen se  S e r v ic e s  (3d. Ed .)  no te  t h e  fo l low ing ;

W o rk lo a d  i n  c a p i t a l  cases creates e x t r a o rd in a r y  d i f f i c u l t ie s  i n  eve ry  
j u r i s d i c t i o n  i n  w h i c h  th e  d e a t h  p e n a l t y  c a n  be im posed . T im e  
r e q u i r em e n t s  i n  such  cases v a s t ly  exceed  those o f  non-cap ita l fe lo ny  
cases . I n  s om e states w h e r e  d e a th  row  p o p u la t io n s  are  h ig h ,  t h e  
s i t u a t io n  ha s  r ea ch ed  c r is is  p ropo r t io n s . A f te r  c o n d u c t in g  a n a t io n a l  
s u r v e y ,  for e x am p le ,  a t to rn e ys  i n  F lo r id a  a r r iv e d  a t  a n  a n n u a l  case load 
s ta n d a r d  o f  f iv e  cases pe r  a t to rn e y  w h e n  th e  d e fe n d a n t  w as  no t u n d e r  a 
w a r r a n t  o f  d e a th ,  a n d  t h r e e  cases p e r  a t to rn ey  w h e n  a w a r r a n t  for 
e x e c u t io n  h a d  b een  issued . I n  C a l i f o r n ia ,  w h e r e  th e  O ff ice  o f  th e  S ta te  
P u b l i c  D e f e n d e r  h a n d le d  c a p i t a l  a p pea ls  i n  the  C a l i f o r n i a  S u p r em e  
C o u r t ,  o n e  s tu d y  c o n c lu d e d  t h a t  t h e  a t to rneys  h a n d l i n g  s u ch  cases 
s h o u ld  be r e s p o n s ib le  for o n ly  two to th re e  b r ie fs  p e r  y e a r  i n  s uch  cases.

(at p. 73; footnotes om it te d ) .

D u r in g  the  in v e s t ig a t io n  a n d  p r e p a r a t io n  phase  o f th e  case, c r im e  scene e v id e n c e  w i l l  h a v e  to be e x a m in e d  a n d  th e  
forens ic  e x a m in a t io n s  p e r f o rm ed  by th e  s ta te  w i l l  h a v e  to be s c r u t in iz e d .  P s y c h ia t r ic  exper ts  a re  e s s e n t ia l  to d e a l  w i t h  
compe tency , i n s a n i t y  or d im i n i s h e d  c a pa c i t y  issues . M o t io n  p rac t ic e  in  d e a th  p e n a l t y  cases has  b een  e s t im a te d  to be 
f iv e  t im es  m o re  la b o r  a n d  cost- in tens ive  t h a n  i n  non-cap ita l h om ic id e  t r ia ls .  T r i a l  i t s e l f  i n  c a p i t a l  cases is  a n  e x t r em e ly
t im e  c o n s um in g  process, l a s t i n g  i n  excess o f  s ix  m o n t h s  i n  some cases. S e r io u s  s c h e d u l i n g  con f l i c ts  w i l l  a r is e  i n  s ta ff
resources to p ro v id e  s im u l t a n e o u s  r e p r e s e n t a t io n  i n  a n u m b e r  o f  cases.

A  s e n te n c in g ,  or p e n a l t y  p h a s e  t r ia l  is c a te g o r ic a l ly  d i f f e r e n t  i n  b re ad th  a n d  p ro c edu re  f rom  a n y  c om p a ra b le  p ro c e ed in g  
in  a non-cap ita l t r ia l .  H e ig h t e n e d  d u e  process r e q u i r em en t s  c o n t in u e .  I n  a d d i t io n  to th e  exp e r t  w i tn e s s es  em p lo y e d  
d u r in g  the t r ia l  pha se , s u ch  e x p e r t is e  w i l l  be  necessa ry  w h e n  m e n t a l  h e a l t h  issues  do no t r is e  to t h e  le v e l  o f  pe rfec t  
defenses bu t  a re  im p o r t a n t  i n  e s t a b l i s h in g  m it ig a to r s .  A d d i t i o n a l ly ,  e x te n s iv e  in v e s t ig a t io n  a n d  p r e s e n ta t io n  o f  t h e  
de fendant's  f a m i l y  f r ie n d s ,  co-workers, n e ig hb o rs ,  a n d  schoo l a n d  soc ia l w o rke rs  is  m i n im a l l y  r e q u ir e d .  T h e  a n a ly s is  o f  
de fendan ts' e n t i r e  l i f e  a n d  t h e  g a t h e r in g  o f  h is t o r ic a l  d e t a i l  is  ab so lu te ly  m a n d a te d .  I n  a r e c en t  C a l i f o r n i a  case 240 
such w itn e sses  w e re  lo ca ted  a n d  in t e r v i e w e d ,  a n d  120 o f those w e re  ca l le d  as a c tu a l  w itn esses  i n  a s in g le  p e n a l t y  
phase .

I t  is no t  u n u s u a l  for a d e a th  p e n a l t y  case to r em a in  i n  the  c o u r t  sys tem , l i t ig a t e d  by th e  pa r t ie s ,  for a  p e r io d  o f  u p  to 
ten years . T h e r e  is  a lso  e x t e n s iv e  a p p e l l a t e  w o rk  w h i c h  is r o u t in e ly  done  i n  ea ch  d e a th  p e n a l t y  case f o l lo w in g  
co n v ic t io n .  F o l l o w in g  a re  t h e  p ro c edu res  w h i c h  a re  t y p ic a l l y  u t i l i z e d  a f te r  n t r i a l  a n d  sen tenc ing :

1. M o t io n  to m od i fy  th e  d e a t h  sen te n ce/ re cons ide r  before s ta te  t r ia l  judge;
2. M a n d a to r y  a p p ea l o f  c o n v i c t io n  a n d  sen te n ce  to A la sk a  S u p r em e  Cour t;
3. W r i t  o f  c e r t io r a r i  to t h e  U n i t e d  S ta te s  S u p r em e  Cou r t ;
4. Post-conv ict ion r e l i e f  p ro ce ed in g s  i n  state court;
5. A ppea l  o f  u n su cc e s s fu l  post-conv ic t ion r e l i e f  p ro ceed ings  to t he  C o u r t  o f  Appea ls ;
G. P e t i t io n  for h e a r in g  o f  post-conv ic t ion r e l i e f  p ro ce ed in g  d e n ia l  to the  A la sk a  S u p r em e  Cou r t;
7. P e t i t io n  for w r i t  o f  hab ea s  co rpus  i n  F e d e r a l  D is t r i c t  Cou r t ;
S. A ppea l to th e  U n i t e d  S ta te s  C o u r t  o f  A p p ea ls  i f  w r i t  unsuccess fu l ;  
t). R e h e a r in g  in  the  U n i t e d  S la t e s  C o u r t  o f  Appea ls ;
10. W r i t  o f c e r t io r a r i  to th e  U n i t e d  S ta te s  S u p r em e  Cou r t ;
11. Request for c lem e n c y / c om m u ta t io n  to E x e c u t i v e  B r a n c h  o f  go ve rnm en t ;
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12. Em e rg e n c y  stays to t h e  U n i t e d  S ta tes  S u p r em e  C o u r t  p r io r  to e x e cu t io n .

W h i l e  p re c is e  n um b e r s  m a y  be d i f f i c u l t  to p red ic t ,  t h e  co n c lu s io n  is  in es capab le :  to meet t h e  e x t r a o r d in a r y  w o rk lo a d  
d i f f i c u l t ie s  o f  c a p i t a l  cases e x t r a o r d in a r y  resources  m u s t  be a l lo ca ted .

B reakdow n  o f  F is ca l  Im p a c t

1. P ersona l S e rv ic es . G i v e n  the  c om p le x i t y  a n d  i n t e n s i t y  o f  effort i n v o l v e d  i n  ea ch  d ea th  p e n a l t y  t r i a l  a n d  p e n a l t y  
h e a r in g ,  m a n y  s ta tes  r e q u ir e  by s ta tu te  t h a t  a m i n im u m  o f two de fense  a t to rneys  take u p  r e p r e s e n ta t io n  o f  the  accused 
in  d e a th  p e n a l t y  m a t te r s .  Both the  state D is t r i c t  A t t o r n e y  a n d  th e  O ff ice  o f  P u b l i c  Advo ca cy  c o n tem p la t e  s uch  a  po l ic y  
for t h e i r  r e s p e c t iv e  agenc ie s .  T h e  P u b l i c  D e f e n d e r  w i l l  fo l low  th is  p r u d e n t  course , w h e t h e r  e s ta b l is h e d  b y  s ta tu te  or 
i n t e r n a l  po l icy .

A s s um in g  t h a t  th e  P u b l i c  D e f e n d e r  A gency  is  a p p o in te d  to seven  c a p i t a l  cases per  year , d e a th  p e n a l t y  u n i t s  w i l l  be 
e s ta b l is h ed  in  its tw o  la rges t  offices; A n ch o ra g e  a n d  F a irb a nk s .  A  t r ia l  t e am  in  ea ch  o f  these  off ices  w i l l  b e  e s ta b l is h e d  
th e  f ir s t  y ea r .  E v e n  i f  o n ly  4 ceses proceed to t r ia l  i n  tha t  year , p r e p a ra t io n  m us t  beg in  im m e d ia t e ly .  T h e  second y e a r  
a n  a p p e l la t e  team  w i l l  be p la c ed  in  A n ch o rag e .  (P lease no te  t h a t  u n l i k e  t h e  D e p a r tm e n t  o f  L aw , t h e  P u b l i c  D e f e n d e r  
A gency  has  no e q u iv a le n t  to t he  O ff ice  o f  S p e c ia l  P ro se cu t io ns  a n d  Appea ls) . T h e  a p p e l la t e  t e am  w i l l  n o t  be n e e d ed  
u n t i l  the  second y e a r  fo l lo w in g  e n a c tm e n t  o f  the  d e a th  p e n a l t y  because i t  is  no t  expec ted t h a t  a n  a p p ea l  w o u ld  be  "ripe" 
u n t i l  t ha t  t im e .  O b v io u s ly  ad equa te  s uppo r t  staff, to i n c lu d e  lega l in t e r n s  (des ignated as "Assoc iate A tto rneys"  u n d e r  
state p e rs o n n e l  c la ss i f ic a t io n)  pa ra lega ls ,  in v e s t ig a to r s  a n d  secre tar ies , w i l l  be necessary . A  second a p p e l la t e  t e am  w i l l  
be e s ta b l is h e d  i n  F a i r b a n k s  i n  the  t h i r d  y e a r  f o l l o w in g  e n a c tm e n t  o f  c a p i t a l  p u n is hm e n t .

2. T r a v e l  a n d  C o n t r a c t u a l .  T ra v e l  expenses  w i l l  be necessa r i ly  h i g l i  g iv e n  th e  b road  geog raph ic  a r e a  s e r v e d  by  these  
teams , T h e s e  team s  w i l l  h a v e  to t ra v e l  to lo c a t io ns  w h e r e  th e  c r im e  o ccu r red  a n d  w h e re  t r i a l  is b e in g  h e ld .  T r a v e l  
expenses  a re  h ig h e r  i n  A la s k a  because o f  t h e  geog rap hy  o f  the  state , the  la c k  o f  sur fa ce  roads  a n d  t h e  h ig h  cost o f  a i r  
t r a v e l  a n d  lo dg ing . Cos ts  w i l l  be ev en  h ig h e r  for t h e  con s id e ra b le  out-of-state t ra v e l  assoc ia ted w i t h  these  cases. O n ce  
a n  i n d i v i d u a l  is c o n v ic t e d  o f  a c a p i t a l  offense , p r e p a ra t io n  beg ins  for the  p e n a l t y  p hase  ( s e n te n c in g  h ea r in g ) . D e fe n se  
in v e s t ig a to r s  w i l l  t r a v e l  to l o ca t io ns  w h e r e  the d e f e n d a n t  l i v e d ,  w e n t  to schoo l,  etc., to i n t e r v i e w  p eop le  a n d  d e v e lo p  
facts for t h e  pu rp ose  o f  v i t i a t i n g  a sen te n ce  o f  e x e cu t io n .  I f  f a vo ra b le  w i tn e sses  a re  loca ted , they  w i l l  t h e n  h a v e  to be 
s ub po enaed  for t r a v e l  to A la s k a  for the h e a r in g .

C o n t r a c t u a l  e x p e n d i t u r e s  for exp e r t  w itnesses  w i l l  be s ig n if ic a n t .  A s  the  D e p a r tm e n t  o f  L a w  p o in t e d  o u t  i n  i ts  f is ca l 
no te  r e c en t  cost s tu d ie s  o f  c a p i t a l  t r ia ls  i n  o th e r  s tates in d ic a t e  t h a t  exp e r t  w itn e sses  for b o th  th e  t r ia l  a n d  s e n te n c in g  
p ro ceed ing s  cost a b o u t  $60,000 on  th e  a v e rag e . T h i s  es t im a te  is  c o n s is te n t  w i t h  th e  resea rch  by th e  P u b l i c  D e fe n d e r  
A gency  on  t h is  issue . I n  a d d i t i o n  the re  w i l l  be e x p e r t  w i tn e s s  costs for th e  a p p e l la t e  w o rk  do ne  f o l l o w in g  t r ia l ,  
c o n v ic t io n  a n d  s e n te n c e  to d ea th . T h e s e  costs can  be as h ig h  as th e  exp e r t  w i t n e s s  fees in c u r r e d  d u r in g  t r ia l .

3. S u p p l ie s  a n d  E o n im n e n t  T hese expenses  n a t u r a l l y  a cc ru e  w h e n  a d d i t i o n a l  s ta f f  are re q u ir e d .  E s t im a te s  w h i c h  
f o l low  a re  v e ry  c o n s e r v a t iv e  p ro je c t ions  w i t h o u t  c o n s id e ra t io n  o f  i n f l a t i o n a r y  factors.

4. T r a in im : .  A t to rne y s  w i l l  most l i k e ly  n e e d  to be r e c ru i t e d  from ou ts id e  as th e re  are  few o r  no "death-qual if ied" 
a t to rneys  a v a i l a b l e  lo c a l ly ,  a n d  n o n e  c u r r e n t ly  em p lo y e d  by the P u b l i c  D e fe n d e r  Agency . T r a i n i n g  i n  A la s k a  la w  w i l l  be 
requ ire d . A d d i t i o n a l l y ,  t r a in i n g  for law ye rs  engaged  in  d e a th  p e n a l t y  wo rk  is a c r i t i c a l  c om p o n e n t  for a n y  de a th  
p e n a l ty  d e fe n se  u n i t .  B o th  the  p rosecu t io n  a n d  th e  de fense w i l l  a v a i l  t h em se lv e s  o f  n a t io n a l  t r a in i n g  p rog ram s  w h i c h  
a re  co n d u c t e d  on a y e a r ly  bas is  re la ted  to these k in d s  o f  cases on a n  on-going bas is ,

C o n c lu s io n

D u e  to t h e  a c c ru a l  o f  cases f rom  y e a r  to y ea r ,  o n c e  im p lem e n t a t io n  o f  the  d e a th  p e n a l t y  o ccu rs  expenses  c o u ld  g rea t ly  
exceed t h a t  a n t i c ip a t e d  in  t h is  f isca l a n a ly s is .  T h i s  agency  has no con tro l o v e r  the  t re nd  o f  h om ic id e  c r im e s  no r  th e  
d is c r e t io n  w h i c h  w i l l  be exe rc ised  by the  p ro se cu t io n  in  seek ing  tho  d ea th  p e n a l ty .  C o n t in u e d  a d d i t i o n a l  s ta f f  w i l l  h a v e
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to be ad d ed  to t h is  ag ency  b eyond  the  fo u r t h  y e a r  o f  im p l e m e n t a t i o n  o f  the  c a p i t a l  c r im e  l a w .  D e s p i t e  o u r  best 
p r e d ic t iv e  efforts , t h is  cost e s t im a te  v e r y  w e l l  m ig h t  u n d e r s ta t e  s taf f/contractua l n eeds . O n ly  s e v e ra l  y ea rs  o f  
e xp e r ie n c e  w i t h  th e  d e a t h  p e n a l t y  w i l l  p e rm i t  a d ju s tm e n t  o f  p ro je c t io n s  a n d  f isca l ana ly s is .

(Ana lys is  c o n t in u e s  o n  nex t  page)

FISCAL NOTE

STATE OF ALASKA BILL NO. SB 60
1997 LEGISLATIVE SESSION
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BILL NO. SB 60

F is ca l  Im o a c t- F Y  98

F ir s t  Y e a r  C o s t  S um m a r y  

D e v e lo pm e n t  o f  two C a p i t a l  D e fen se  T e am s ,  o n e  i n  A n c h o r a g e  a n d  one  i n  F a i r b a n k s ,

O B J E C T

100 • S a la r ie s  & B ene f i ts

200 - T r a v e l

S ta ff  T r a v e l  & Per D ie m

300 • C o n t r a c t u a l  

C om m u n ic a t io n s  

Copy  & D is co ve ry  

O ff ice  Space  Leases 

P C  N e tw o rk  M a in t .  

W e s t law

•100 - S up p l ie s  

O ff ice  S u p p l ie s  

L aw  L ib r a r y  

N ew  Pos it io n  S u p p l ie s

@/LEG97/@ KP6/6

(2) (2) (2)Assoc (2) (2) (2)

A t t y  V A t t y  I V A tty  I I n v e s t P a ra le g a l Sec I T o ta l

193.4 181.6 117.3 122.8 108.1 76.9 800.1

193.4 181.6 117.3 122.8 108.1 76.9 800.1

15.0 15.0 10.0 15.0 10.0 6.0 71.0

15.0 15.0 10.0 15.0 10.0 6.0 71.0

7.2 7.2 2.4 7.2 2.4 2.4 28.8

11.2 11.2 11.2 11.2 11.2 11/2 67.2

10.0 10.0 5.0 5.0 5.0 3.0 38.0

3.0 3.0 3.0 3.0 3.0 3.0 18.0

2.4 2.4 2.4 0.0 2.4 0.0 9.6

33.8 33.8 24.0 26.4 24.0 19.6 161.6

3.0 3.6 3.6 3.6 3.6 2.4 20.4

2.4 2.4 2.4 1.2 2.4 0.0 10.8

3.0 3.0 3.0 3.0 3.0 3.0 18.0

9.0 9.0 9.0 7.8 9.0 5.4 49.2 
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500 - E q u ip m e n t

N e w  P os it io n  E q u ip m e n t 5.0 5.0 5.0 5.0 5.0 5.0 30.0

Persona l C o m p u t e r 8.0 8.0 8.0 8.0 8.0 8.0 48.0

13.0 13.0 13.0 13.0 13.0 13.0 78.0

T O T A L 264.2 252.4 173.3 185.0 164.1 120.9 1159.9

S eco nd  Y e a r  C o s t  S um m a ry  
A d d i t i o n a l  Costs

D e v e lo pm e n t  o f  C a p i t a l  A p p e l l a t e  T e a m  i n  A n c h o r a g e

(1) 0) (1) (1)

O B J E C T A t t y  V A t t y  IV P ara leg a l S ec re ta ry T o ta l

100 • S a la r ie s  & B ene f i t s 90.6 85.1 53.1 37.8 266.6

90.6 85.1 53.1 37.8 266.6

200 - T r a v e l

S ta f f  T r a v e l  & P er  D ie m 3.5 3.5 2.5 0.0 9.5

3.5 3.5 2.5 0.0 9.5

300 • C o n t r a c t u a l

C om m u n ic a t io n s 4.0 4.0 2.4 2.4 12.8

Copy  & D is co ve ry 18.0 18.0 9.0 0.0 45.0

O ff ice  Space Leases 5.6 5.6 5.6 5.6 22.4

PC  N e tw o rk  M a in t . 2.4 2.4 2.4 0.0 7.2

VVestlaw 1.5 1.5 1.5 1.5 6.0

31.5 31.5 20.9 9.5 93.4
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400 - S up p l ie s

O ff ice  S u p p l ie s 1.8 1.8 1.8 1.2 6.6

L aw  L ib r a r y 3.6 1.2 1.2 0.0 6.0

N e w  Pos it io n  S u p p l ie s 1.5 1.5 1.5 1.5 6.0

6.9 4.5 4.5 2.7 18.6

500 - E q u ip m e n t

N ew  P os it io n  E q u ip m e n t 2.5 2.5 2.5 2.5 10.0

Persom i l  C om p u t e r 4.0 4.0 4.0 4.0 16.0

6.5 6.5 6.5 6.6 26.0

T O T A L 139.0 131.1 87.5 56.5 414.1

T h i r d  Y e a r  Cost S um m a r y  
A d d i t io n a l  Costs

D e v e lo pm en t  o f  second C a p i t a l  A p p e l l a t e  T e a m  i n  F a i r b a n k s  and  a d d i t io n  o f  t r ia l  law y e r s  a n d  s ta f f  i n  A n c h o r a g e  
and  F a i r b a n k s  d u e  to in c r e a s e d  case load .

(3) (1) ( l)Assoc (2) (1) (3)

O B J E C T  A t t y  V  A t t y  I V  A t ty  I I n v e s t  P a r a le g a l  Sec  I  T o ta l

100 • S a la r ie s  & 296.2 96.5 54.9 122.8 55.0 116.0 741.4
Bene f i ts

296.2 96.5 54.9 122.8 55.0 116.0 741.4

200 - T r a v e l

S ta f f  T r a v e l  & Per  18.5 2.5 5.0 15.0 2.5 6.0 49.5
D iem

18.5 2.5 5.0 15.0 2.5 6.0 49.5
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300 - C o n t r a c t u a l

C om m u n ic a t io n s 11.2 4.0 3.6 7.2 2.4 4.8 33.2

C op y  & D is cove ry 28.0 18.0 5.0 5.0 9.0 3.0 68.0

O ff ice  Space Leases 16.8 5.6 5.6 11.2 5.6 16.8 61.6

PC  N e tw o rk  M a in t . 4.8 2.4 1.2 0.0 2.4 0.0 10.8

W es t law 4.5 1.5 1.5 1.5 1.5 4.5 15.0

65.3 31.5 16.9 24.9 20.9 29.1 188.6

400 - Supp l ie s

O ff ice  S upp l ie s 5.4 1.8 1.8 3.6 1.8 3.6 18.0

L aw  L ib r a r y 3.6 1.2 1.2 1.2 1.2 0.0 8.4

N e w  Pos it ion S u p p l ie s 4.5 1.5 1.5 3.0 1.5 4.5 16.5

13.5 4.5 4.5 7.8 4.5 S . l 42.9

500 • E q u ip m e n t

N ew  Pos it ion 
E q u ipm e n t

7.5 2.5 2.5 5.0 2.5 7.5 27.5

Persona l C om p u t e r 12.0 4.0 4.0 8.0 4.0 12.0 44.0

19.5 6.5 6.5 13.0 6.5 19.5 71.5

T O T A L 413.0 141.5 S7.8 183.5 89.4 178.7 1093.9

A d d i t io n a l  C ase  Costs

F ir s t  Year: *1 T r i a l s

E xpe rt  W i t n e s s  Fees
$60,000 pe r  case x 4 cases = 240.0

W itn e s s  t r a v e l  a n d  p e r  d ie m
$50,000 pe r  case x 4 cases =  200.0
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W it n e s s  fees
$2,500 pe r  case x 4 cases

D e p o s i t io n / C ou r t  R e p o r te r  cha rges  
$20,000 pe r  case x 4 cases

T r a i n i n g  a n d  C o n s u l t a t io n

10.0

80.0

50.0

Second  Yea r: 6 T r i a l s  p lu s  4 A pp e a ls  

E x p e r t  W i t n e s s  Fees
$60,000 pe r  case x 6 cases = 360.0

W it n e s s  t r a v e l  a n d  pe r  d iem
$50,000 pe r  case x 6 cases =  300.0

W it n e s s  fees
$2,500 pe r  case x 6 cases = 15.0

D ep o s i t io n / C ou r t  R e p o r te r  cha rges
$20,000 pe r  case x  6 cases = 120.0
$30,000 pe r  case x 4 case = 120.0

T r a i n i n g  a n d  C o n s u l t a t io n  = 50.0

T h i r d  Yea r: 7 T r i a l s  p lu s  6 n e w  appea ls  

E x p e r t  W i t n e s s  Fees
$60,000 pe r  case x 7 cases = 420.0

W it n e s s  t r a v e l  a n d  p e r  d ie m
$50,000 pe r  case x  7 cases = 350.0

W it n e s s  fees
$2,500 p e r  case x  7 cases = 17.5

D ep o s i t io n / C ou r t  R e p o r te r  c h a rge s
$20,000 pe r  case x 7 cases = 140.0
$30,000 pe r  case x 6 case = 1S0.0

T r a i n i n g  a n d  C o n s u l t a t io n  = 50.0
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STATE OF ALASKA 
1997 LEGISLATIVE SESSION

BILL NO. SB 60

C u m u la t i v e  C o s t  S um m a r y

O B J E C T Y e a r  1 Y e a r  2 Y e a r  3 Y e a r  4

100 - S a la r ie s  &  B en e f i t s 800.1 1066.7 1808.1 1808.1

800.1 1066.7 1808.1 1808.1

200- T r a v e l

S ta f f  T r a v e l 71.0 80.5 130.0 130.0

W itn e s s  T r a v e l 200.0 300.0 350.0 350.0

271.0 380.5 480.0 480.0

300 - C o n t r a c t u a l

S ta ff  C o n t r a c t u a l 161.6 255.0 443.6 443.6

O u ts id e  Se rv ic es 380.0 665.0 807.5 807.5

541.6 920.0 1251.1 1251.1

•100 - S u p p l ie s 49.2 57.2 94.1 53.6

49.2 57.2 94.1 53.6

500 - E q u ip m e n t 78.0 26.0 71.5 17.5

78.0 26.0 71.5 17.5

To ta l 1739.9 2450.4 3704.8 3610.3

P F T 12.0 16.0 27.0 27.0

@/LEG97/@.KPG/l 1 Pa9e _U_ of_11_
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F I S C A L  N O T E
STATE OF ALASKA
1997 LEGISLATIVE SESSION

B i l l  Version: SBM
(S ) Pub l ish Dale: 3 /1 1  A / * ?

R e v i s i o n  D a t e :  ______________________________________________________________________

T i t l e :  “ A n  A c t  p r o v i d i n g  f o r  a n  a d v i s o r y  v o t e  o n  t h e

i s s u e  o f  c a p i t a l  p u n i s h m e n t . * ________________________________________________________

D e p t .  A f f e c t e d :

| B R U :  _

C o m p o n e n t :

D e p a r t m e n t  o f  L a w

C r i m i n a l  D i v i s i o n

C r i m i n a l  D i v i s i o n

S p o n s o r :

R e q u e s t e r :

S e n a t o r  T a y l o r

S e n a t e  J u d i c i a r y

Expenditures/Revenues
C O M P O N E N T  S E R I A L  N O .  

(Thousands of Dollars)
2 0 8 5

O P E R A T I N G  E X P E N D I T U R E S F Y  9 8 F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S ,  C L A I M S

M I S C E L L A N E O U S

4 8 5 . 0 8 3 4 . 1 1 , 2 6 5 . 1 1 , 2 3 5 . 1

2 4 3 . 5 4 6 5 . 0 5 9 0 . 0 5 9 0 . 0

4 1 6 . 8 1 , 0 2 3 . 4 1 , 4 4 6 . 9 1 , 3 3 6 . 9

3 2 . 4 4 3 . 8 6 2 . 7 5 2 . 2

5 2 . 0 3 9 . 0 4 5 . 5 0.0

T O T A L  O P E R A T I N G 0.0 0.0 1 . 2 2 9 . 7 2 . 4 0 5 . 3 3 , 4 1 0 . 2 3 . 2 4 4 . 2

C A P I T A L  E X P E N D I T U R E S

I C H A N G E  I N  R E V E N U E S  (

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s !

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e i p t s

1 0 0 6  G F / M H T I A  

O t h e r

1 . 2 2 9 . 7 2 . 4 0 5 . 3 3 . 4 1 0 . 2 3 . 2 4 4 . 2

T O T A L 0.0 0.0 1 . 2 2 9 . 7 2 . 4 0 5 . 3 3 . 4 1 0 . 2 3 . 2 4 4 . 2

E s t i m a t e  o f  o n y  c u r r e n t  y e a r  ( F Y 9 7 )  c o s t :  $ 0.0

F U L L - T I M E 0.0 0.0 8.0 1 4 . 0 21.0 21.0
P A R T - T I M E

T E M P O R A R Y

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

HB 131 would place an advisory vo:e before the voters at the next Qeneral election asking whether the 
legislature should enact a law providing for capital punishment fo r murder in the first degree. In the event that 
the voters respond in the affirmative, and the legislature enacts capital punishment legislation, there will be 
significant costs for the Department of Law.

A subsequent legislative bill that would authorize capital punishment, would classify murder in the first degree 
as a capital felony, and establish sentencing procedures for capital felonies. In general, if the procedures are 
similar to those suggested in previous capital punishment bills, a death sentence would not be imposed unless 
at least one o f several specified aggravating factors was found to exist and the aggravating factor, or factors, 
was not outweighed by mitigating factors. (See, for example, SB 52, introduced in the 19th Alaska 
Legislature.)

J o a n  M .  K a s s o n  z m

A d m i n i s t r a t i v e / ^  i c e s  D i v i s i o n

A
P r e p a r e d  b y :  
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A g e n c y :  ______________

B r u c e  M .  B o t e l h o ,

P h o n e :  _ 

D a t e : .

D a t e :

4 6 5 - 5 3 7 0

3 / 1 0 / 9 7

3 / 1 0 / 9 7

D e p a r t m e n t  o f  L a w

(Rev 10/98) 97fieno.xla/DBR

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furthor distribution information, coll the Governor's Legislative Office
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FISCAL NOTE

ANALYSIS CONTINUATION:
In 1994, the department's criminal division had 17 first degree murder cases in which aggravating factors were 
present that would justify the death penalty, had a similar provision been the law. The number o f murders 
committed in Alaska varies somewhat from year-to-year and, therefore, the assumptions made in this fiscal 
note are as conservative as possible.

O v e r v i e w

Capital felony trials would be bifurcated, that is, held in two parts. The first part would determine innocence or 
guilt; the second part would determine whether aggravating factors exist sufficient to justify the death penalty, 
whether mitigating factors exist that outweigh the aggravating factors, and whether the defendant should be 
sentenced to a term o f imprisonment or to death. Based on 1 994 's  data, where 17 murders having death 
penalty aggravators occurred, the department would probably seek the death penalty in ten cases, all of which 
would require trials. In the remaining seven cases, prosecutors would elect to try the cases as noncapital first 
degree murders for discretionary reasons, primarily due to the difficulty o f obtaining a conviction if the death 
penalty was included. The department expects that nine capital offense convictions will occur each year. Of 
this latter number, we believe that the death penalty will be imposed six times each year.

Thus, the department must be prepared to prosecute capital felonies on ten occasions each year, and it must 
also be prepared to handle a multi-year appellate review process that will grow at an accumulating rate of six 
cases per year. The experience in other states is that capital trials require far more in the way of prosecution 
and investigative resources than first degree murder cases that do not include the death penalty.

In its several reviews of capital penalty laws, the United States Supreme Court has taken the position that 
"death is different." Consequently, the Supreme Court has required that states accord capital defendants 
procedural and substantive protections that go far beyond those required for noncapital defendants. The Court 
has, in effect, mandated that capital defendants be accorded "super" due process. The federal courts have 
consistently held that capital cases demand special consideration, both at trial and on appellate review, 
because o f the exceptional and irrevocable nature of the penalty involved.

In order to meet this heightened level of due process, it will be necessary for the state to employ far greater 
prosecution resources. Many of the thirty-eight states having a death penalty, for instance, provide two 
defense attorneys to capital defendants to insure that the due process safeguards required by the courts are 
met. Likewise, the state’ s prosecution case must also be properly represented. During and prior to the trial 
phase, crime scene evidence will have to be examined and presented by highly qualified forensic experts. 
Psychiatric experts will also be required during the trial phase and during sentencing proceedings, to rebut and 
overcome competency and psychiatric defenses to both the substantive-charge and the capital sentence.
Recent cost studies o f capital trials in other states indicate that expert witness expenses for both the trial and 
sentencing proceedings cost about $60 ,000  on the average.

A sentencing proceeding, or the penalty phase of a capital trial, is categorically different in character, 
procedure, and magnitude from any counterpart in a noncapital trial, and it accounts for a large part o f the 
increase in costs. The heightened due process requirements, and the right to effective assistance o f counsel, 
apply equally to the sentencing phase as they do to the trial phase. At this stage of the proceeding,

STATE OF ALASKA BILL NO. SB 60
1997 LEGISLATIVE SESSION
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FISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N :

the defense may be expected to use many of the socio-psychiatric witnesses employed during the trial phase. 
Additionally, the defense may also use the defendant's family, friends, neighbors, co-workers, school personnel, 
and social workers as witnesses. The defense's sentencing phase investigations will involve a complete 
retrospective analysis of every positive aspect o f the defendant's life from the day of birth to the date of 
sentence. The prosecution, on the other hand, must interview each of the defendant's witnesses to rebut 
mitigation evidence, and present its own witnesses to prove its aggravating factors. For example, in a California 
case, 2 4 0  persons were investigated and interviewed as potential witnesses and 120 were eventually called as 
witnesses in a single sentencing proceeding. In addition, a five-fold increase in pretrial motion practice, often 
involving a state’ s supreme court, has occurred in other states between capital and noncapital first degree murder 
cases. In view of the foregoing, it appears likely that the same level of state resources, needed for the state's 
most expensive criminal trials, will also be needed for capital murder trials.

Last, post-conviction appellate reviews of death sentences will also require a substantial expenditure o f state 
resources. Initially, challenges to the law itself can be expected to be taken to the Alaska Supreme Court on the 
basis of both state and federal constitutional due process, equal protection, and cruel and unusual punishment 
doctrines. Such challenges should be expected during the first two or three years after the provisions o f the bill 
go into effect. Otherwise, the bill provides for a straightforward appeals process to the Alaska Supreme Court, 
but death sentences will nonetheless result in lengthy and complicated appellate litigation. This is because of the 
substantial appellate avenues available to capital defendants in the federal court system, primarily on claims of 
due process, competency, and newly discovered evidence. Typically, these cases move up and down throughout 
the state and federal court systems, and involve the state superior and supreme courts, the U.S. Supreme Court, 
and the U.S. Circuit Court o f Appeals, and the U.S. District Court. As a result, as has been the experience in 
every other capital punishment state, it should be expected that many years will pass before a death sentence 
can be carried out. Current information indicates that nationally an average of 9 .6 years elapses from the time a 
death penalty sentence is imposed to the time the sentence is carried out.

Implementation

The Department of Law anticipates that the time from when an offense is committed until a capital felony trial 
takes place will be between one and two years after the bill takes effect, although the first phase of a bifurcated 
trial may begin during the first year. Likewise, the post-conviction appellate review process will not commence 
until sometime during the second year. For these reasons, the department has developed a multi-year 
implementation plan fo r this fiscal note.

During the first year, it will be necessary to add three attorneys, three paraprofessionals, and two legal 
secretaries to handle capital felony prosecutions. Although perhaps as few as four bifurcated trials may actually 
get underway during the first year, substantial time will be required preparing for trial. This includes advising 
police investigators, examining evidence, interviewing witnesses, consulting with psychiatric and forensic 
experts, and initiating, responding to, and arguing pretrial motions. Also, preparation work on all 17 potential 
capital felonies expected to occur during the first year must begin as soon as possible after an offense is 
committed.

STATE OF ALASKA BILL NO. SB 60
1997 LEGISLATIVE SESSION
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FISCAL NOTE

ANALYSIS CONTINUATION:
The "super" due process required by the courts in death penalty cases, and the requirement for a separate 
sentencing proceeding, will more than triple the work of the department's staff who handle these cases, 
compared with noncapital first degree murder cases. Extraordinary amounts o f attorney and paraprofessional 
time will be needed to satisfy thesa minimum, mandatory requirements. As a consequence, capital felony 
prosecutions could not readily be undertaken in any of the department's offices, except for Anchorage and 
Fairbanks, without providing special prosecution staff on a case-by-case basis. And, even for Anchorage and 
Fairbanks, the existing staff would have to be substantially augmented each time a capital felony is handled. All 
of the positions to be added to handle capital trials and post-conviction death sentence appeals would be located 
in the department's Office of Special Prosecutions and Appeals, in Anchorage.

During the second year, eight or more additional capital felonies are expected to go to trial, and 17 new potential 
capital felony offenses will occur. At this point, it will be necessary to add one attorney, one paraprofessional, 
and one legal secretary to handle the increasing capital felony trial caseload. It will also be necessary to establish 
a capital felony appeals staff during the second year, when appeals from the first four trials are expected to begin 
the appellate review process. Initially, one attorney, one paraprofessional, and one legal secretary will be needed 
to handle capital felony appeals.

During the third year, the number of bifurcated capital murder trials (10) should equal the number of new capital 
offenses charged, although some compression and overlapping of the caseload will likely occur. Consequently, it 
will be necessary to increase the trial staff during the third year, in order to handle the total annual workload, and 
to insure against speedy trial problems. The trial staff would be increased by one attorney, one paraprofessional, 
and one legal secretary. Post-conviction capital felony appeals will have reached eight by year three, and they 
will continue to increase at the rate o f six new cases each year, thereafter. It will, therefore, be necessary to 
increase the appeals sta ff in the third year by adding two attorneys, one paraprofessional, and one legal 
secretary.

It is not possible to accurately predict the eventual annual costs o f a capital felony law beyond its first three or 
four years. There are simply too many unknowns. However, the costs that have been predicted are 
conservative. The following factors have been considered in arriving at these costs.

(1) Capital felony due process and bifurcated trial requirements will more than triple the cost and time spent in 
prosecuting first degree murder offenses, at a minimum.

(2) The time required for a bifurcated trial will probably vary between two months and six months, although time 
lines are completely uncertain, and extremes will most likely bo the rule. Serious overlapping and scheduling 
conflicts between investigations, trials, and available staff time will undoubtedly occur.

(3) Pretrial motion practice will increase dramatically, resulting in additional scheduling problems.

(4) Logistics problems will occur at most locations, except Anchorage and Fairbanks, and these problems will 
become more severe the smaller and more remote the location.

(5) Witness travel and per diem will be expensive because of the large number o f witnesses that will be required 
for both the trial and the sentencing phases o f capital felony prosecutions, and in many cases this includes out-of 
state travel.

STATE OF ALASKA BILL NO. SB 60
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FISCAL NOTE

ANALYSIS CONTINUATION:
(6) Staff travel and per diem will likewise be expensive for trials held outside o f Anchorage. Extensive staff travel 
expense will also be necessary, for trials held at all locations, to interview both prosecution and defense 
witnesses who will appear at sentencing proceedings.

(7) One of the most complex murder prosecutions ever held in Alaska was the John Kenneth Peel trial. Because 
this case involved extraordinary evidence problems, it probably represents costs that are outside the norm. Due 
to this and other complications, the total Peel case costs included two grand jury proceedings and two trials. But 
there can be no question that the state will have to provide a nearly comparable effort if it is to prevail in death 
penalty cases. By comparison, capital felony trials will be held in two parts, necessitate considerable expert 
testimony and depositions, involve two separate sets of witnesses, and require extensive staff travel. For this 
reason, the average prosecution costs (both personal and non-personal services) o f a bifurcated capital felony 
case has been projected to be nearly $ 240 ,0 00  or considerably less than one-half of the $ 5 9 7 ,0 0 0  cost for the 
first Peel trial.

(8) The cost for appeals is shown only through the fourth year; however, this cost will ultimately grow 
enormously. The average length of time between a death sentence conviction and an execution in the United 
States is nearly ten years. Consequently, the state will have to provide enough resources to respond to the 
appeals of 10 or more capital felony defendants annually, within 10 years. The eventual costs fo r this extended 
timeframe are not within the scope of this fiscal note analysis.

(9) Therefore, the following per trial expense estimates have been used to calculate the costs of this fiscal note. 

Capital Felony Trials
- Witness travel and subsistence, $50 ,000 per case.
- Staff travel and per diem, $7 ,500  per attorney, $5 ,0 0 0  per paraprofessional, $3 ,000  per secretary, per annum.
- Expert witness fees, $ 6 0 ,0 0 0  per case.
- Standard witness fees paid to others, $ 2 ,5 0 0  per case.
- Deposition/court reporter charges, $ 20 ,000  per case.

D e a t h  S e n t e n c e  A p p e l l a t e  R e v i e w

- Staff travel, $ 3 ,5 0 0  per attorney, $2 ,500  per paraprofessional, per annum.
- Fees for outside counsel for years two and three only, $50 ,000 , each year.
• Transcription/court reporter costs, $ 30 ,0 00  per case.

STATE OF ALASKA BILL NO. SB .60
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FISCAL NOTE

ANALYSIS CONTINUATION:
Fiscal Analysis HB 131 

Cost Summary (First Year, Capital Trials)

STATE OF ALASKA BILL NO. SB 60
1997 LEGISLATIVE SESSION

ASSUMPTION: 4 trials, trial preparation, preparation on 17 potential capita! felonies

(1) (2) (2) Assoc (1) (2)
OBJECT Attv V AttY IV AttY I P/A II Sec I TOTAL

100 - Salaries & Benefits 88 .8 166 .8 101.1 52.5 7 5 .8 485 .0
88 .8 166 .8 101.1 52 .5 75 .8 485 .0

200  - Travel
Staff Travel & Per Diem 7 .5 15 .0 10 .0 5.0 6 .0 43.5

7 .5 15 .0 10 .0 5.0 6 .0 43.5

300  - Contractual
Communications, Copy 3 .6 7 .2 4 .8 2.4 4 .8 22.8
Office Space Leases 5 .6 11.2 11.2 5.6 11 .2 44 .8
PC Network Maintenance 1 .5 3 .0 3 .0 1.5 3 .0 12.0
Westlaw 1.2 2 .4 2 .4 1.2 0 .0 7.2

11 .9 23 .8 21 .4 10.7 19 .0 86.8

400  - Supplies
Office Consumables 1 .8 3 .6 3 .6 1.8 2 .4 13.2
Law Library 1 .2 2 .4 2 .4 1.2 0 .0 7.2
New Position Supplies 1.5 3 .0 3 .0 1.5 3 .0 12.0

4 .5 9 .0 9 .0 4.5 5 .4 32 .4

500  - Equipment
New Position Equipment 2 .5 5 .0 5 .0 2.5 5 .0 20.0
Personal Computer 4 .0 8 .0 8 .0 4 .0 8 .0 32 .0

6 .5 13 .0 13 .0 6.5 13 .0 52 .0

TOTAL 119 .2 227 .6 154 .5 79 .2 119 .2 699.7
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FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. SB 60

ANALYSIS CONTINUATION:
Fiscal Analysis HB 131 

Cost Summary (Second and Third Year Additions, Capital Trials)

ASSUMPTION:
Year 2 - 8 trials, preparation on 17 new potential capital felonies
Year 3 - 10 trials, preparation on 10 new charges

Second Year

OBJECT

100 - Salaries & Benefits

T h i r d  Y e a r

200  - Travel
Staff Travel & Per Diem

300  - Contractual 
Communications, Copy 
Office Space Leases 
PC Network Maintenance 
Westlaw

400  * Supplies 
Office Consumables 
Law Library 
New Position Supplies

500  - Equipment 
New Position Equipment 
Personal Computer

TO TA L

(1) (1) Assoc (1) (1) (1) (1)
Attv IV A ttY j Sec 1 TOTAL Any IV P/A II Sec I TOTAL

83 .4 50 .6 37 .9 171 .9 83 .4 52.5 37 .9 173.8
83 .4 5 0 .6 37 .9 171 .9 83 .4 52.5 37 .9 173 .8

7.5 5 .0 3 .0 15.5 7 .5 5 .0 3 .0 15.5
7.5 5 .0 3 .0 15.5 7 .5 5 .0 3 .0 15.5

3 .6 3 .6 2 .4 9.6 3 .6 3 .6 2 .4 9 .6
5 .6 5 .6 5 .6 16 .8 5 .6 5 .6 5 .6 16.8
1.5 1.5 1.5 4.5 1.5 1.5 1.5 4 .5
1.2 1 .2 0 .0 2.4 1.2 1.2 0 .0 2 .4

11.9 11 .9 9 .5 33 .3 11 .9 11.9 9.5 33 .3

1.8 1.8 1.2 4 .8 1.8 1.8 1.2 4 .8
1.2 1.2 0 .0 2 .4 1.2 1.2 0 .0 2 .4
1.5 1.5 1.5 4 .5 1.5 1.5 1.5 4 .5
4 .5 4 .5 2 .7 11.7 4 .5 4.5 2 .7 11.7

2 .5 2 .5 2 .5 7 .5 2 .5 2 .5 2 .5 7 .5
4 .0 4 .0 4 .0 12 .0 4 .0 4 .0 4 .0 12.0
6.5 6 .5 6 .5 19.5 6 .5 6.5 6 .5 19.5

113 .8 7 8 .5 59 .6 251 .9 113 .8 80 .4 59 .6 253 .8
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FISCAL NOTE

ANALYSIS CONTINUATION:
Fiscal Analysis HB 131 

Cost Summary (Second and Third Year Additions. Appellate Review Process)

ASSUMPTION:
Year 2 - 4  trials begin appellate review process
Year 3 - 8 trials on appeal, with 6 new cases each following year

STATE OF ALASKA BILL NO. SB 6»
1997 LEGISLATIVE SESSION

Second Year Third Year

(1) (1) Assoc (1) (2) (1) (1)
OBJECT Atty V AUY I i TOTAL Attv IV P/A II 5ec i TOTAL

100 - Salaries & Benefits 88 .8 50 .6 37 .9 177 .3 166 .8 52.5 37 .9 257.1
88 .8 50 .6 3 7 .9 177 .3 166 .8 52 .5 37 .9 257.1

200 - Travel
Staff Travel & Per Diem 3.5 2 .5 0 .0 6 .0 7 .0 2 .5 9 .5

3 .5 2 .5 0 .0 6 .0 7 .0 2 .5 0 .0 9.5

300  - Contractual
Communications, Copy,
Document Production 22 .4 22 .4 2 .4 47 .2 44 .8 22 .4 2 .4 69 .6

Office Space Leases 5 .6 5 .6 5 .6 16.8 11.2 5 .6 5 .6 22 .4
PC Network Maintenance 1.5 1.5 1.5 4 .5 3 .0 1.5 1.5 6 .0
Westlaw 2 .4 2 .4 0 .0 4 .8 4 .8 2 .4 0 .0 7 .2

31 .9 31 .9 9.5 73 .3 63 .8 31 .9 9.5 105 .2

400 - Supplies
Office Consumables 1.8 1.8 1.2 4 .8 3 .6 1.8 1.2 6 .6
Law Library 1.2 1.2 0 .0 2 .4 2 .4 1.2 0 .0 3 .6
New Position Supplies 1.5 1.5 1.5 4 .5 3 .0 1.5 1.5 6 .0

4 .5 4 .5 2 .7 11.7 9 .0 4 .5 2.7 16 .2

500 - Equipment
New Position Equipment 2 .5 2 .5 2 .5 7 .5 5 .0 2 .5 2 .5 10.0
Personal Computer 4 .0 4 .0 4 .0 12 .0 8 .0 4 .0 4 .0 16.0

6 .5 6 .5 6 .5 19.5 13 .0 6 .5 6 .5 26 .0

TOTAL 135 .2 96 .0 56 .6 2 87 .8 2 5 9 .6 97 .9 5 6 .6 4 14 .0
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FISCAL NOTE

ANALYSIS CONTINUATION:
Fiscal Analysis HB 131 

Out-of-Pocket Costs - Capital Felony Trials

Year 1 : (4 cases underway)

Witness travel and per diem
$50 ,000  per case X 4 cases = 200 .0

Expert witness fees
$ 6 0 ,0 00  per case X 4  cases = 240 .0

Witness fees (witnesses of fact)
$ 2 ,5 0 0  per case X 4 cases = 10.0

Deposition/court reporter charges
$ 2 0 ,0 0 0  per case X 4  cases = 80 .0

Year 2 : (8 cases underway)

Witness travel and per diem
$50 ,0 0 0  per case X 8 cases = 400 .0

Expert witness fees
$ 6 0 ,0 0 0  per case X 8 cases = 480 .0

Witness fees (witnesses o f fact)
$ 2 ,5 0 0  per case X 8 cases = 20.0

Deposition/court reporter charges
$ 2 0 ,0 0 0  per case X 8 cases = 160.0

STATE OF ALASKA BILL NO.
1997 LEGISLATIVE SESSION

Year 3 : (10  cases underway)

Witness travel and per diem
$50 ,0 0 0  per case X 10 cases = 500 .0

Expert witness fees
$ 6 0 ,0 0 0  per case X 10 cases = 600 .0

Witnoss feos (witnesses o f fact)
$ 2 ,5 0 0  per case X 10 cases = 25 .0

Deposition/court reporter charges
$ 2 0 ,0 0 0  por caso X 10 cases = 200 .0

SBJSG
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FISCAL NOTE

ANALYSIS CONTINUATION:
Fiscal Analysis HB 131 

Out-of-Pocket Costs - Capital Felony Appeals

Year 2 : (4 cases underway)

Outside counsel to uphold death 
penalty law
$ 50 ,0 0 0  per case X 1 case = 50 .0

Deposition/court reporter charges
$ 3 0 ,0 00  per case X 4 cases = 120 .0

Year 3 : (8 cases underway)

Outside counsel to uphold death 
penalty law
$ 50 ,0 0 0  per case X 1 case =* 50 .0

Deposition/court reporter charges
$ 3 0 ,0 0 0  per case X 8 cases = 240 .0

STATE OF ALASKA BILL NO.
1997 LEGISLATIVE SESSION

Year 4 : (14 cases underway)

Deposition/court reporter charges
$ 3 0 ,0 0 0  per case X 6 cases = 180 .0

SB ■
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. SB 6

ANALYSIS CONTINUATION:
Fiscal Analysis HB 131 

Cumulative Implementation Cost by Year

Criminal Felony Trial Appellate Review

OBJECT

100 - Salaries & Benefits

200  - Travel
Staff Travel & Par Diem
Witness Travel

300  - Contractual 
Staff Contractual 
Outside Services

400  * Supplies

500 - Equipment

TOTAL

PFT

Year 1 

485 .0

Year 2 Year 3 Year 4 + Year 1 Year 2 Year 3 Year 4 + 

434 .4656 .9 830 .6 830 .6 0 .0 177 .3 4 3 4 .4
485 .0 656 .9 830 .6 830 .6 0 .0 177 .3 4 3 4 .4 434 .4

43.5 59 .0 74 .5 74 .5 0 .0 6 .0 15.5 15.5
200 .0 4 0 0 .0 5 00 .0 500 .0 0 .0 0 .0 0 .0 0 .0
243 .5 4 5 9 .0 574 .5 574 .5 0 .0 6 .0 15.5 15.5

86.8 120.1 153 .4 153 .4 0 .0 73 .3 178 .5 178 .5
330 .0 660 .0 825 .0 8 25 .0 0 .0 170 .0 290 .0 180 .0
416 .8 780.1 978 .4 978 .4 0 .0 243 .3 468 .5 358 .5

32 .4 32.1 39 .3 3 4 .8 0 .0 11.7 23 .4 17 .4
32 .4 32.1 39 .3 34 .8 0 .0 11.7 23 .4 17.4

52.0 19.5 19.5 0 .0 0 .0 19.5 26 .0 0 .0
52.0 19 .5 19.5 0 .0 0 .0 19.5 26 .0 0 .0

1 ,229 .7 1 ,9 4 7 .6 2 ,4 4 2 .3 2 ,4 1 8 .3 0 .0 457 .8 967 .8 825 .8

8 11 14 14 0 3 7 7
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

B i l l  Version- ■ ^P )  h C ______
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D e p t .  A f f e c t e d :

' BRU: __
C o m p o n e n t :

C o r r e c t i o n s

S t a t e w i d e  P r o q r a m s

S p o n s o r :

R e q u e s t e r :

S e n a t o r  T a y l o r

S p r i n g  C r e e k  C o r r e c t i o n a l  C e n t e r

S e n a t e  J u d i c i a r y

Expenditures/Revenues
C O M P O N E N T  S E R I A L  N O .  

(Thousands o f Dollars)
# 0 7 7 2

O P E R A T I N G  E X P E N D I T U R E S F Y  9 8 F Y  9 9 F Y  0 0  I F Y  0 1 F Y  0 2 F Y  0 3

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S ,  C L A I M S

M I S C E L L A N E O U S

6 8 . 4 6 8 . 4

1 , 6 6 5 . 0

3 5 0 . 0 2 . 3 0 5 . 4 2 , 3 0 5 . 4

T O T A L  O P E R A T I N G 0.0 0.0 1 , 7 3 3 . 4 4 1 8 . 4 2 , 3 0 5 . 4 2 , 3 0 5 . 4

C A P I T A L  E X P E N D I T U R E S  I I 9 . 4 3 5 . 0  |

C H A N G E  I N  R E V E N U E S  ( I I ■

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o a r a m  R e c e i p t s  

1 0 3 7  G F / M e n t a l  H e a l t h  

O t h e r

I 1

1 , 7 3 3 . 4 9 , 8 5 3 . 4 2 , 3 0 5 . 4 2 . 3 0 5 . 4

T O T A L 0.0 0 . 0  I 1 , 7 3 3 . 4 9 . 8 5 3 . 4 2 , 3 0 5 . 4 2 , 3 0 5 . 4

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 7 )  c o s t :  $  0 . 0

P O S I T I O N S

F U L L - T I M E 1 3 1 3 0 3 0

P A R T - T I M E

T E M P O R A R Y

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

I
P le a s e  s ee  a t t a c h e d  e x p la n a t i o n .

i
i

D i v i s i o n : C o m m i s s i o n e r ' s  O f f i c e

A p p r o v e d  b y  C o m m i s s i o n e r :

0 \ 

M a r q a r e t  M .  P u g h

A g e n c y : D e p a r t m e n t  o f  C o r r e c t i o n s

P h o n e :  4 6 5 - 3 3 0 7

D a t e :  3 / 9 / 9 7

D a t e :  3 / 9 / 9 7

P R E P A R E R  T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ' S  L E G I S L A T I V E  O F F I C E

F o r  f u r t h e r  d i s i r i o u t i o n  i n f o r m a t i o n ,  c a l l  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f i c e

iimci mu—» ..is/DBR 1 of 2

FISCAL NOTE(S)



Fiscal Note/DOC 
Senate Bill 60 
March 9, 1997 
Page 2 of 2

A ssu m p tio n s

1. This fiscal note is based on the assumption the proposed advisory vote is approved by the 
residents of Alaska during the next general election. It further contemplates that the Alaska 
Legislature would enact a capital punishment law following such an advisory vote.

2. The Dept, of Law estimates that six individuals per year would be prosecuted and sentenced 
to death for first degree murder. Other states who have instituted the death penalty statute 
indicate that an individual convicted of a capital felony remains nn death row for approximately 
ten years before execution. Using this estimate the Department of Corrections (DOC) would be 
required to construct a death row facility capable of housing 60 inmates. The death row facility 
would require construction that is of the highest security standards. The cost of this type of 
facility is estimated at $180,000.00 per bed. The DOC does not expect to house prisoners until 
the year FY02. Engineering and design (E&D) would begin in FY00. The costs for E&D would 
be transferred to DOT & PF via an RSA. These costs are estimated to be 15% of the total cost of 
construction.

4. The DOC would be required to construct an execution facility for administration of the 
penalty. Special technology and hardware would be required for this portion of the construction. 
The cost of this facility is estimated to be in excess of S300,000.00 assuming it would be built in 
conjunction with the death row facility.

5. The DOC would not house death row inmates until FY02. A Facilities Manager I position is 
required to manage the DOC responsibilities in the planning and design phase. This position 
would begin in FY00 and remain in place until completion of the project in FY02. The cost of 
this position is S68.4 per year.

6. Actual operation of the death row facility would begin in FY02, with staff hiring and trainin 
to begin in FY01. This cost is estimated to be S350.000.00. Staffing of the new facility would 
require twenty-five correctional officers, and five administrative support staff. The average daily 
cost of housing an inmate is $105.27 and is shown in the miscellaneous line.

Construction Costs
60 bed death row X $180,000 per bed + $300,000 execution facility = $11,100,000.00 

.15 X $11,100,000 = $1,665,000 for E&D in FY00

$11,100,000 total cost - $1,665,000 E&D = $9,435,000 for facility completion in FY01 

Operating Cosu

60 beds X $105.27 per day X 365 days = $2,305,413 in FY02 and continuing into the future.
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Dept. Affected Off ice of the Governor
'BRU E lec t ive  Operat ions
C om pon en t  Genera l and  Primary E lec t ions

Sponsor
Requester

Sena to r  lay lo r
S en a te  Jud ic iary

Expenditures/Revenues
Component Serial No. 
(Thousands of Dollars)

“22

O P ER A T IN G  E X P E N D IT U R E S FY 98 FY  99 FY  00 FY  01 FY  02 FY  03
Persona l Serv ices
Travel
Contractua l 3.0
Supp l ies
Equ ipmen t
Land & Structures
Grants & C la im s
M isce l laneous

TO TA L  O P E R A T IN G 0.0 3.0 0.0 0.0 0.0 0.0

CA P ITA L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

FUND  S O U R C E (Thousands of Dol lars)
1002 Federa l Rece ip ts
1003 G F  Match
1004 GF 3.0
1005 GF/Program Rece ip ts
1037 GF/Menta l Hea lth
Other

T O T A L 0.0 3.0 0.0 0.0 0.0 0.0

E s t im a te  of any  c u r r e n t  y e a r  (FY97) cost: non e

POS IT ION S
Full-time 0
Part-time o
Temporary 0

ANALYS IS : (Aitacn a separate page if necessary)

This figure includes the cost of providing information about mis issue in the Official Election Pamphlet as required by AS 
15.58, and the programming costs for counting votes cast on the measure. However, only four measures can be 
printed on a single ballot card. If this measure requires printing an additional ballot card, the costs will increase by 
$55.0.
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A l a s k a  S t a t e  L e g i s l a t u r e

Chairman,
Judiciary C om m ittee

Member,
R esources Com m ittee 
Rules C om m ittee 
C om m ittee on  C om m ittees

S e n a t o r  R o b i n  L .  T a y l o r

State Capitol 
Ju n e au , Alaska 99801-1182 

(907) -165-3873 
Fox. (907) 465-3922

352 Front Street 
K etchikan, Alaska 99901 

(907) 225-8088 
Fax. (907) 225-0713

S p o n s o r  S ta te m e n t  

S en a te  B ill 60

S e n a te  B ill 60 is in te n d e d  to  seek th e  a d v ic e  o f  th e  v o te rs  
o f A la sk a  011 th e  c o n tro v e rs ia l  issue o f  c a p ita l  p u n ish m e n t.

P a ssa g e  o f  SB 60 w ill n o t im p o se  th e  d e a th  p e n a l ty  in 
A la sk a . I t  s im p ly  p laces  on  th e  b a llo t  th e  q u e s tio n : " S h a ll
th e  A la sk a  S ta te  L e g is la tu re  e n a c t  a law  p ro v id in g  fo r  
c a p i ta l  p u n is h m e n t  fo r  m u r d e r  in  th e  f i r s t  d e g re e  a n d  
e s t a b l i s h in g  p r o c e d u r e s  fo r  th e  im p o s i t io n  o f  c a p i ta l  
p u n is h m e n t  t h a t  a r e  c o n s is te n t  w ith  th e  U n ite d  S ta te s  
C o n s t i tu t io n  a s  in te r p r e te d  by th e  U n ited  S ta te s  S u p re m e  
C o u r t? " .

F o r  y e a rs  o p in io n  po ll a f te r  o p in io n  poll h av e  re f le c te d  th e
d e s ire  o f th e  p e o p le  o f A la sk a  to  hav e  th e  d e a th  p e n a lty  
a v a ila b le  as a n  o p tio n  in th is  s ta te . SB 60 seeks to  em ploy  
th e  u lt im a te  p o ll, th a t  o f the  b a llo t box, in a n o n -b in d in g
v o t e .

G iven  th e  o p tio n  o f a d e a th  pena lty  o r  life in  p r iso n  w ith o u t 
p a ro le ,  555 A la s k a n s  p o lle d  s ta te w id e  in  M a rc h , 1996, 
f a v o re d  th e  d e a th  p e n a l ty  by a 62%  m a rg in ,  w ith  35%  
c h o o sin g  life  w ith o u t p a ro le . I t  is e sp ec ia lly  s ig n if ic a n t  th a t  
on ly  5%  o f  th e  re s p o n d e n ts  sa id  th ey  w ere  u n d e c id e d .

S u p p o r t  fo r  th e  d e a th  p e n a lty  c ro s se d  a l l  d e m o g ra p h ic s ,  
i n c l u d i n g  l o c a t i o n ,  g e n d e r ,  a g e ,  p a r t y  a f f i l i a t i o n ,  
e m p lo y m en t s ta tu s  a n d  len g th  o f  tim e in th e  c o m m u n ity .

SPONSOR STATEMENT H yder •  K etchikan •  K upreanol • M eyers C huck • Petersburg • S axm an • Sitka •  W rangell



S p o n so r  S ta te m e n t - SB 60

T h e re  a r e  th o se  w ho a rg u e  th a t  th e  p eo p le  o f A la sk a  a re  
so m e h o w  u n q u a li f ie d  to  r e n d e r  a d v ic e  on th is  issu e . T h ey  
a rg u e  th a t  th e  b a llo t  q u e s tio n  its e lf  is too  " s im p lis t ic " .

A la s k a  h a s  o n e  o f  th e  y o u n g e s t, b e s t e d u c a te d  a n d  w ell 
r e a d  p o p u la t io n s  in  th e  n a tio n . Ju d g in g  fro m  th e  c a m p a ig n  
a l r e a d y  b e in g  m o u n te d  a g a in s t  SB 60, th e  o rg a n iz e d  g ro u p s  
o p p o se d  to  c a p i ta l  p u n ish m e n t w ill m o st c e r ta in ly  c o n d u c t a 
v ig o ro u s  c a m p a ig n  w h e n  th is  is su e  r e a c h e s  th e  b a l lo t .  
A la sk a n s  w ill c a s t  v o te s  b ased  in in fo rm a tio n , n o t em o tio n .

I s s u e s  s u c h  a s  th e  c o s t  a n d  e f f e c t iv e n e s s  o f  c a p i ta l  
p u n is h m e n t  w ill be p a r t  o f  a n y  c a m p a ig n  on  th e  b a llo t  
q u e s t io n  a n d  w ill n e ed  to  be e x p lo re d  a t  le n g th  i f  th e  
v o te r s  a d v is e  th e  2 1 s t A la sk a  S ta te  L e g is la tu re  to  p u rs u e  
th is  is su e .

F o r  now , we a r e  ta lk in g  a b o u t p lac in g  an  a d v iso ry  vo te  on 
th e  b a llo t , a t  a  co st o f  a b o u t $2,500.
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WHICH PUNISHMENT DO YOU-SUPPORT THE HOST FOR CRIHINALS CONVICTED OF 
PARTICULARLY TERRIBLE CRIMES AGAINST PEOPLE, INCLUOINO PIRST DEGREE MURDER..

DEMOGRAPHICS UNSURE DEATH LIFE W-0
PENALTY PAROLE

TO TA L . . . . , ............ 5X 62X 33X

LOCATION
rural; . . . . . . , . . . 6% 59X 32X
central ................... 2X 56X 42X
SOUTH CENTRAL..., 4X 63 X 32X
ANCHORAGE................ 4X 66X 30X
SOUTH EAST............. 6X 59X 35X

CEHDER
HALE............................ 4X 69X 27X
FEMALE....................... 5X 55X 40X

RESPONDENT AGE
18-29 YR9 OF ACE. 4X 57X 39X
30-44 YRS................. 2X 68X 30X
45-59 YRS................ 7X 57X 34X
6d+ YEARS OF AGE. 6X 65X 29X

OEHOCRAT................... 6X 47X 47X
REPUBLICAN.............. 6X 77X 17X
NON-PARTISAN......... 4X 62X 34X
QTHtR. . . . . . . . . . . . OX 55X 45X
NOT REGISTERED... OX 61X 39X

EMPLOTHENT
FEDERAL..................... ox 82X 1BX
STATE......................... 5X 53X 42X
LOCAL......................... 7X 6 OX 32X
pr iva te ..................... 4X 63X 33X
NOT IN WORKFORCE. 7X 59X 35% i

TIME IN COMMUNITY
TO 4 YEARS............ .. 6X 61X 33X
5-9 TEARS................. OX 70X 30X
10-14 YEARS............ 1X 62X 37X
HO«e THAN 15

YEARS..................... 6X 61X 33X

SUPPORTING
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CAPITAL PUNISHMENT:
Retribution or Deterrence?

Excerpts from an article written by: Kenneth L. Gentry, Jr.

We must remember that when we advocate the abolition of capital punishment we have all murderers on our 
side and the Bible on the other.

The July 28th conclusion of the Susan Smith trial in Union Gty, South Carolina, we began anew the debate 
over capital punishment, and as we re-engage this debate, we are inescapably confronted with religious values. 
By the very nature of the case, all law is intrinsically religious since law is rooted in morality; morality is based 
on ideas of ultimacy and value; and ultimate and value are fundamentally religious conceptions. Religious 
conceptions are of a transcendental nature and are not reducible to laboratory testing or mathematical analysis.

Recent local and national news coverage and radio talk show programs have frequently highlighted the 
religious overtones in the debate over the Susan Smith judgment. Even in the case itself the closing statement 
by defense attorney David Brock, a Jew, cited the New Testament words of Jesus: “He among you who is 
without sin first cast the stone.” ((John 8:11). Page one of the July 30,1995, Greenville News published an 
article titled: "Sin, salvation in a small town: Religious notes echoed throughout Susan Smith case.” This 
reflection on religious values is, as it should be, due to the nature of law.

To Deter or Not to Deter
Unfortunately, many proponents of the death penalty argue for its use solely on the grounds of deterrence. But 
deterrence cannot morally be the sole reason for the death penalty:

First, historically, the statistical data render any argument pro or con impossible. The 1995 World Almanac 
(215) shows that from 1977(the year the Supreme Court re-instituted capital punishment as constitutional) 
through 1992 there were 338,780 murders in America, an average of over 21,000 annually. In the same period 
there were only 188 executions, or an execution rate of only .00055.

In 1992 alone there were 23,760 murders, but only 31 executions. The murder to execution ratio is so 
disparate as to nullify any deterrent effect To make matters worse, the average prison sentence for murder in 
America in 1991 was under nineteen years, with the average actual incarceration being only 8 years and one 
month ( World Almanac, 218). Today’s murderers realize the disparity and take full advantage of it.

Second, and more importantly, if deterrence were morally sufficient to justify capital punishment, then why 
would it not also justify more likely deterrents? Deterrents such as slow, public torture of murderers? Or the A  
capital punishment of the families of murderers? To consider the question of deterrence in this light quickly 
exposes the moral inadequacy of the argument. On the other hand, if life in prison is a worst punishment than 
execution, why not then torture them while in prison and make it worst? The issue before us is not merely the 
deterrents of it, but what is the just thing to do?

The Justification of Capital Punishment
Both the heritage of Western culture and the teaching of Scripture offer a morally superior principle for 
execution: retribution. "Retribution” means “to pay back.” and it is an important element in law. In a contract 
law and in cases of theft retribution demands a repayment commensurate with the monetary loss. Civil justice 
must exact a repayment commensurate with criminal wrongdoing if it is to promote true justice. In the case of 
murder we have, in effect, the robbery of an innocent life. On the basis of the retribution principle, the 
murderer must make payment for the value of the life criminally destroyed. But what is the value of human 
life? Man’s life is of the highest value in that he is the only creature created in God’s image (Gen. 2:26-27).

Retribution is an important element in law. In a contract law we sue for damages based on the value of our 
loss. In cases of theft retribution demands a repayment commensurate with the monetary loss. Even in casual 
conversation we recognize the retribution p.inciple: We often say a man must "pay” for his crime. Or that a 
punished offender has "paid his debt to society.” Civil justice must exact a repayment commensurate with 
criminal wrongdoing if it is to promote true justice.

SUPPORTING
DOCUMENTS



In the case of murder we have, in effect, the robbery of an innocent life. On the basis of the retribution 
principle, the murderer must make payment for the value of the life criminally destroyed. But what is the value 
of human life?

Man’s life is of the highest value in that he is the only creature created in God’s image (Gen. 2:26-27). Thus, 
the murderer must forfeit his own life, in that no monetary exactment or imprisonment is sufficient to pay the 
price. The biblical judicial principle known as lex talionis (the law of retaliation) demands “eye for eye. . .  life 
for life: (Ex. 21:23-24; Deut. 19:21).

According to news reports, many have sought to use Christian principles to decry capital punishment. But the 
Bible, the foundational document of Christianity, in both its Old and New Testaments is clear capital 
punishment (after proper charges, evidence, trial, conviction, and appeal)is the appropriate judicial response to 
murder. Genesis 9:6 in the Noahic Covenant ties the image of God in man to the demand for the execution of 
murderers: “Whoever sheds man’s blood shall be shed; for in the image of God He made man.” Exodus 
21:212 stipulates the absolute necessity of capital punishment for murder: "He who strikes a man so that he 
dies shall surely be put to death.” God’s law expressly forbids appeals to pity in capital cases: “Your eye shall 
not pity” (Deut. 19:13).

Jesus expressly confirms the continuing applicability of God’s law when He states that He has come not to ^  
destroy the law (Matt. 5:17-19). Paul does the same, tying the continuance of the law to the renewed principlt^P 
of true faith: "Do we then make void the law through faith? Certainly not! On the contrary, we establish the 
law” (Rom. 3:31.

Paul also refers to the law’s goodness endorsed by the gospel: "But we know that the law is good if one uses it 
lawfully, knowing this: that die law is not made for a righteous person, but for the lawless and insubordinate, 
for the ungodly and for sinners, for the unholy and profane, for murderers of fathers and murderers of 
mothers, for manslayers, for fornicators, for sodomites, for kidnappers, for liars, for perjurers, and if there is 
any other thing that is contrary to sound doctrine, according to the glorious gospel of the blessed God which 
was committed to my trust: (I Tim. 1:8-11). This is as expected, in that man continues in the New Testament 
era to possess the image of God (James 3:9).

In Acts 25:11 Paul even offers himself for capital punishment, if it can be proved that he deserves it. In 
Hebrews 2:2 the writer gives a New Covenant evaluation of the criminal sanctions of the Old Testament: They 
represent a “just reward.” This also should be expected in that the law is “holy, just, and good” (Rom. 7:12. 
Consequently, Paul defines the civil magistrate as the “minister of God” who has the God-given right to wield 
the sword of execution (Rom.l3:4 as a temporal indicator of the wrath of God (Rom. 12:19-13:4).

•  Ex. 21:23-24; Deut. 19:21 - The murderer must forfeit his own life, in that no monetary exactment or 
imprisonment is sufficient to pay the price. The biblical judicial principle known as lex talionis (the 
law of retaliation) demands "eye for eye..

•  Genesis 9:6, “Whoever sheds man’s blood shall be shed; for in the image of God He made man.”
•  Exodus 21:212 stipulates the absolute necessity of capital punishment for murder “He who strikes a 

man so that he dies shall surely be put to death.” God’s law expressly forbids appeals to pity in capital 
cases: “Your eye shall not pity” (Deut. 19

•  Matt 5:17-19 - Jesus expressly confirms the continuing applicability of God’s law when He states 
that He has come not to destroy the law. Paul does the same, tying the continuance of the law to the 
renewed principle of true faith: “Do we then make

•  I Tim. 1:8-l 1 - Paul also refers to the law’s goodness endorsed by the gospel: “F at we know that the 
law is good if one uses it lawfully, knowing this: that the law is not made for a righteous person, but 
for the lawless and insubordinate, for the u

•  Acts 25:11 - Paul even offers himself for capital punishment, if it can be proved that he deserves it.
•  Hebrews 2:2 - The writer gives a New Covenant evaluation of the criminal sanctions of the Old 

Testament: They represent a “just reward.” This also should be expected in that the law is “holy, just, 
and good” (Rom. 7:12).

•  Rom 12:19-13:4 - Paul defines the civil magistrate as the “minister of God” who has the God-given



right to wield the sword of execution (Rom. 13:4 as a temporal indicator of the wrath of God.
•  John 8:1-11 - First, the woman was allegedly “caught” (8:4). But where was the man? This has the 

appearance of false accusation (which does not deserve capital punishment). When Jesus demanded 
“he who is w/o sin..let him throw the first stone” (8:7)

•  See Deut.l9:13
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C ap ita l P u n ish m en t, Ju s tic e  S erved

Matthew D. Bartlett - Corporate Vice-Chairman 
Students for a Better America - Corporate Column

A battle rages between Americans who arc fighting for a safe and just world and those who want to abolish the 
death penalty weakening our already struggling legal system. Capital punishment may not be a pretty subject, 
but it is one that is necessary in today's violent society. Our nation's cities have become plagued with crime 
and violence with the encouragement of a soft legal system. Capital Punishment provides the necessary penalty 
and deterrent for criminals in America. Those who oppose capital punishment in America try to brainwash the 
American people into believing that capital punishment is either unconstitutional or ineffective.

The opposition's challenges of capital punishment's legality come short of either being supported or even 
being seriously questioned. There have been claims of its violation of the Eighth Amendment of the 
Constitution in constituting the use of cruel and unusual punishment This argument was unquestionably 
defeated by the Supreme Court case of 1976: Greg v. Georgia, Profit v. Florida, Juke v. Texas. The court 
held that death, as a punishment for first degree murder was not cruel and unusual punishment. The cruel part 
of this sentence is the false hope and confusion that the opposition instills in the minds of the accused by 
forcing endless appeals and stays of execution only delaying the inevitable. There have been numerous cases 
where the condemned have been prepared to die and even welcome it when people still continue to fight against^ 
their wishes to have their death delayed. The best thing that people could do to make it easier on the 
condemned would be just to let their sentence be carried out quickly and peacefully.

Another issue that always arises when debating the use of capital punishmen is its alleged ineffectiveness and 
high price tag. Many opponents refer to numbers and statistics comparing states that have the death penalty 
verses those without TTie thing that they inevitably forget is that you cannot blindly look at statistics without 
considering what effects them. They fail to acknowledge that most of the problems with capital punishment 
today are a result of their own activities. As a result of anti-death peanlty/pro-criminal protests, many of the 
states that do have capital punishment fail to ever implement it, and therefore, cause it to loose all meaning and 
effect.

Comparing a state that does not allow the death penalty to one that does, but never implements it, is not much 
of a comparison.

The true measurement of the effectiveness of capital punishment is the effect that it has on the future action of 
the accused and in deterring others in society. Many debate whether it is an effective weapon against violent 
crime.

In at least one sense, it unquestionably is: It simply cannot be questioned that a killer, once executed, is forever 
deterred from ever killing again. The effect on others may very due to the swiftness of the application of the 
penalty, but the effect on the murderer will not There is no way that the prisoner will escape or kill again once 
he has been executed. A simple life sentence give a prisoner an entire lifetime to escape and repeat his heinous 
crime.

One of the only points that the opposition has is that the average cost of execution a criminal is greater than 
imprisoning them for life. This is true, however, they usually neglect to tell you why that is true. The truth is 
that their efforts directly cause of executions to be so costly. Endless appeals and delays tie up the courts for 
years. There have been many instances when cases have tied up the legal system for more than fourteen years.
If appeals were limited, the costs would decrease significantly. When you look at it realistically, the cost of the 
execution itself could be as little as fifty cents, the price of a single bullet

In the world of today, capital punishment isn't an option, it is a necessity.

Difficult times call for tough measures. Capital punishment has been a necessary feature of the justice system 
throughout both this nation's history as well as that of the world. The death penalty has been used



continuously since the beginning o f recorded history, often for far lesser crimes. The question today shouldn't 
be whether or not to have capital punishment, but instead why do we fail to carry out the law as it is intended. 
Before you start attacking the effects o f a law, you should try enforcing it. Implementing all o f our Capital 
Punishment laws to their fullest extent will be a important first step towards returning our justice system to one 
that protects the innocent and punishes the guilty.
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There are currently 38 states with the death penalty: (in chart above, states in green do not have the death 
penalty; states in red have the death penalty, but have no one on death row; states in white have the death

penalty and have people on death row)

Alabama Kentucky Ohio
Arizona Louisiana Oldahoma

Arkansas Maryland Oregon

California Mississippi Pennsylvania
Colorado Missouri South Carolina

Connecticut Montana South Dakota

Delaware Nebraska Tennessee

Florida Nev;.da Texas
Georgia New Hampshire* Utah

Idaho New Jersey Virginia

Illinois New Mexico Washington

Indiana New York* Wyoming*

Kansas* North Carolina

Plus: U.S. Government and U.S. Military

•Indicates jurisdictions with no one on death row.
-New York's law became effective Sept. 1,1995.

There are  currently 12 states withont the death penalty:

Alaska0
Hawaii
Iowa
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Maine 
Massachusetts 

Michigan 
Minnesota 

North Dakota 
Rhode Island 

Vermont 
West Virginia 

Wisconsin

Plus; the District of Columbia
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sonable use of due pnx.cs? «ndhas sim­
ply. perfected delay tor its own saks rais­
ing an issue, taking it through the appeals 
process, losing, then raising another 
issue, losing It and raising still another, 
virtually ad infinitum. The key, she says. 
Is to call a halt to the dawdling. “We're 
saying, raise than all at once within a rea­
sonable time frame or loso them.” 

Bodiker, the Ohio public defender, 
admits that neither he nor his clients on 
death row have been in any hurry to file 
appeals, or to bundle them and work 
quickly toward a final decision. On the 
odier hand, he points out, not all the 
delays are instigated by death row 
inmates and their lawyers. Some Am ere- 
ated by courts and prosecutors.

As the system now stands, federal 
judges in effect review state prosecution 
of a case from the original trial through 
sentencing arid appeals. That kind of 
scrutiny takes time, and the courts arc 
under no deadline to move cases along. 
In John Glenn's case, for instance, a state 
court took 14 months to deny one of his 
appeals; a federal court cook a year and a 
half to decide another point 

In Ohio, as in all the other death 
penalty states, some of the cases occur in 
small counties that may see only one cap­
ital prosecution in 40 years. These coun­
ties lack the staff and experience to work 
through the complications of such a ease 
quickly. Meanwhile, in some of the big­
ger, more experienced counties, whero 
prosecutors understand the system, they 
fight vigorously against defense requests 
for examination records and other docu­
ments, and that adds to the delay. Per­
haps the best example is the case of con­
victed killer John Byrd. During the 11 
years it took for his appeals tn wend their 
way through the Ohio system, at least 
three years were eaten up by the prose­
cutor’s fight to have Byrd’s legal counsel . 
disqualified. ■

Altogether, roughly 40 percent of 
death-penalty petitioners have their con­
victions or sentences overturned, either 
during the state appeals process or by 
federal judges. Its' not that most of them 
are found innocent and freed from 
prison. What happens is that 40 percent 
get either a new trial on the facts of die 
case or a new hearing on whether the 
death sentence was warranted or was 
applied appropriately. One-third of the 
states with the death penalty forbid it for 
thoso who are mentally retarded or 

"so many appeals
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Praô tvanU 107   2

SotdhOavxa 2 . 0
ii
Texas 399 • ’ • 104

, 57 3i __

WyomtaS 0 1

Source Derai P«û » wbmado* Ccwwt

foe death sentence on this ground.
In Ohio, at the moment, Wilford 

Berry, a prisoner an death row in Mans­
field for the past five and a half years, is 
refusing to make any more appeals. 
Berry, who killed the owner of a bakery 
while he was robbing the store, is 
demu.ding to be executed. During hi* 
sentencing trial, he insisted that he felt no 
remorse for his crime and that die jury 
should sentence htm to death before he 
lolled agpin. His lawyers are continuing 
to fight his execution on the grounds that 
ho is insano.

D efense lawyers argue, of course, 
that states should speed things up 
not by short-drcuittng the appeals 

process but by working harder to avoid 
errors at the trial court level, Natman

fJchaye. the Arizona defense lawyer, 
rlnfrns that about two-thirds of tllfi death- 
penal ty convictions that courts reverse 

. are overturned on the basis of incompe­
tent trial-court defense. In his view, the 
solution Is higher standards, including 
better pay for defense lawyers'. In Ari­
zona, at the moment, the funding for 
death-penalty defense is $50 an hour. “It 
costs $40 an hour just to operate a law 
firm,” Schaye complains. • •

The official American Bar Association 
standard for death-penalty defenses is 
two experienced lawyers at every stage of 
the process, with expert witnesses and 
investigators available. Aboilt half the 
states with foe death penalty meet At least 
part of that standard—two lawyers. Sev­
eral. Including Colorado, Indiana, New 
Vork and Ohio, also require that experi­
enced attorneys be part of the team.

To Betty Montgomerys way of think­
ing—and to that of most prosecuting 
attorneys— the public defense bar 
doesn't need any more help than it 
already gets. “Prosecutors fed papered to 
death with foeir motions,” she says. “Two 
to three people come up to defend a case. 
while in some small counties, foe state of 
Ohio has only one to two prosecutors tn 
handle foe case."

Not long ago, Montgomery set up a 
capital punishment resource center 
within foe attorney general's office. The 
center offers support and legal assistance 
to county prosecutors to that they can 
deal more effectively and efficiently with 
death-penalty trials and appeals. One of 
its purposes Is to counter die pleas and ‘ 
petitions crafted by Bodiker's Death 
Penalty Resource Center to make sure 
prisoners are adequately represented.

MeauwJnh;, the two sides continue to 
battle it out. Not long ago, the Ohio 
Death Penalty Resource Center won a 
re-trial for a condemned killer, CurroH 
Dean Pleas, who had originally waived 
hi; right to a jury trial. The court found 
that the way the waiver took place did 
not meet the letter of the law. “It's a 
super technicality," Bodiker admits. 
There isn't much doubt foot Pless, who’s 
been on death row 6lnco 1992, stalked 
and killed Ms victim. On foe other hand, 
there is at least soma question whether 
he would have received the death 
penalty bad he been represented by 
counsel. And it’s only fair, Bodiker 
argues, that that issue be addressed. 
Even if It adds several more yean to foe 
process. 0


