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Feb. 21,1997

Senator Loren Leman

Senator Robin Taylor, Chairman
Senate Judiciary Committee
Alaska State Legislature

Re: SB 41 - Environmental self-audits
Dear Senators Leman and Taylor:

The Regional Citizens' Advisory Council of Prince William Sound
(RCAC) is an independent non-profit corporation whose mission is to
promote environmentally safe operation of the Alyeska terminal and
associated tankers. RCAC's 18 member organizations are communities and
boroughs impacted by the 1989 Exxon Valdez Oil Spill, as well as commercial
fishing, aquaculture, Native, recreation, tourism and environmental
representatives.

We appreciate the opportunity to comment on SB 41. We do support
the bill's fundamental goal: to foster greater compliance with environmental
requirements through a cooperative approach that encourages regulated
entities to find and correct problems, themselves. We believe that
fundamental goal can be met, while still protecting the public's right to know
and the government's responsibility to enforce.

We support the provision in SB 41 that ensures regulators will not ui;e
the self-audit to initiate litigation for a self-disclosed offense. Nor do we
oppose the protection from punitive penalties for violations discovered
through a self-audit However, the bill in its current form goes too far by
granting blanket immunity from legitimate litigation for self-disclosed
offenses. It is primarily this aspect of SB 41 that we oppose.

As we and others noted last year, the blanket immunity is neither
necessary as an incentive, nor in the public interest

We suggest instead that the bill prohibit agencies from initiating civil
or administration litigation based solely on an environmental audit report.
This is the provision used by the EPA in its policy and it makes much more
sense. It ensures both fairness to the regulated entity and appropriate
protections to the public.

We suggest additional changes to improve the bill:

* Add more precision to the language of the standards. As written, the
bill is very vague. For example, disclosure of a violation must occur
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"promptly.” The EPA policy requires disdosure within 10 days. There are
numerous other instances in the bill where standards are vague and open to
broad interpretation.

* Narrow the immunity so that violators are not allowed to keep any
economic benefit derived from the violation. The immunity for seif-disclosed
violations should extend only to the punitive portions of enforcement
sanctions. This provides a measure of fairness to competitors who have
complied with environmental regulations, by eliminating any economic

advantage of non-compliance.
* Eliminate the language, which now creates a 3afe haven for violators,

by tightening the conditions and requirements for immunity:

- the violator should not be able to create a permanent safe haven by
announcing repeated or continuous self-audits or by announcing an audit -
after it has reason to believe a violation may have occurred;

- disclosure of a violation should not shield the violator from
prosecutions for other violations based on the disclosed facts, or which are
discovered because of the disclosed facts. The bill as currently written would
lead to more litigatioh and would effectively shield a violator from future
investigations and prosecutions, even for violations not voluntarily
disclosed.

Thank you for the opportunity to comment. We would be willing to
work with you to ensure that this legislation ultimately achieves its goals,
with an appropriate balance of fairness to those who are regulated, and tn the

public served by regulatory oversight.

Sincerely,

Louis "Tex" Edwards, President

cc Senator Drue Pearce Senator Mike Miller
Senator Sean Parnell Senator Johnny Ellis
Senator Georgianna Lincoln Senator Jerry Mackie
Senator John Torgerson Senator Jerry Ward
Rep. Gene Kubina Rep. Mark Hodgins
Rep. Alan Austerman Rep. Gail Phillips
Rep. Gary Davis Governor Tony Knowles

RCAC Board of Directors
Paul Richards, Alyeska Pipeline Service Co.
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Alaska Environmental Lobby, Inc. _
Phono: 907-403-3366

P.O. Box 22151 Juneau, Alaska 99B02 Fax: 907-463-3312

SB 41: Twentieth Legislature
"An Act relating to environmental audits and health and safety audits to determine
compliance with certain laws, permits and regulations."”

While the Alaska Environmental Lobby whole-heartedly supports industry’s
efforts towards voluntarily compliance with environmental and health/safety
regulations, we strongly oppose SB 41. Achieving compliance with regulations will
require industry and government to work together. However, the broad language of SB
41 cripples our ability to enforce protection of Alaska's environment and public
welfare. This legislation greatly obstructs efforts to find the balance between
incentives for responsible monitoring and effective enforcement of regulations. The

Alaska Environmental Lobby opposes SB 41 because:

. This is a bill of secrecy. It would keep information vital to the public's health
and safety hidden from review by the agencies we depend upon to enforce our health
and safety laws and from the legal system we depend (lpon to remedy violations of
these laws. It limits employees’ right to know. It limits the right to know of property
owners near to potentially polluting industries. This bill allows secrecy to replace

corporate responsibility and accountability.

. This is a bill of amnesty to industries .that conceal or condone noncompliance.
Immunity from civil and administrative penalties is bad public policy and effectively
rewards non-compliance. Non-compliance can often result in economic gain. If a
violation results in an economic gain over a non-violator, attempts should be made to
recover the economic gain. Additionally, penalties and fines are the main tools that
regulators have to encourage compliance. This bill lets crimes go unpunished and
encourages violators to profit at the expense of law-abiding competitors.

. This is a full-employment bill for attorneys. This bill will create more confusion,
litigation and expense regarding the enforcement of regulations. Many questionable
aspects of this bill will only be answered during litigation. The “construed broadly”
language in the definitions will pull in all manner of federal, state, and municipal laws.

Environmental andhealth/safety regulations are passed out of necessity: industry has
a less thanadmirable recordof self-regulating. Thepublic’'s health and safetymust

continue to beprotected, particularly in today’'s heatedcompetitive climate when

industry is more likely to cut corners for economic advantage.

2/24/97

additional
INFORMATION FOR

Susan E. Schrader,
Executive Director
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Valdez Office

P.0. Box 188, Valdez, AK 99686
Phone:(907)835-5460/Fax:(907)835-5410
E-mail: alervdz@ala3ka.ner

Seattle Office

1402 Third Avenue Suite 1215, Seattle, WA 38101
Phone: (206)628-9464/Fax:(206)292-0610
E-mail:aferseaGaccessone.com

http://www.accessone.com/~afersea

TESTIMONY ON SB 41
before the Senate Judiciary Committee
February 24,1997

“An Act relating to environmental audits and health and safety audits to determine
compliance with certain laws, permits and regulations.”

Thank you for this opportunity to testify today on SB 41. My name isRiki Ott. lam the Vice-
President and co-founder of the Aiaska Forum for Environmental Responsibility, a citizen3

organization based inValdez.

The Alaska Forum 3 mission is to hold industry and government accountable to the laws
designed to protect worker safety, public health and the environment in Alaska. One way we
achieve our mission is by protecting the rights of conscientious workers to speak the truth about
activities that threaten worker safety public health and the environment without fear of reprisals.
Why? Because we believe that conscientious workers are the first line of defense against
environmental degradation and threats to worker safety and public health in Alaska.

The Alaska Forum supports the fundamental goal of SB 41: to foster compliance with worker
safety, public health and environmental laws by providing incentives for regulated entities to
voluntarily find, disclose and correct violations of these laws. But SB 41, as written, will not
achieve this goal. We oppose SB 41 for two reasons.

First, SB 41 isbad public policy. lwant to emphasize two criticisms of this bill already made by
others here today:

» SB 41 replaces corporate responsibility and accountability with secrecy.

SB 41 would keep information vital to the protection of worker safety, public health and
the environment hidden from review by the agencies we depend upon to enforce the law
and the legal system we depend upon to remedy violations of the law. Itwould limit the
right to know of private property owners near polluting industries. And itwould limit the
public 3 ability to learn the truth about corporate behavior.
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* Rather than providing incentives for compliance, SB 41 effectively rewards
noncompliance by providing immunity from all civil and administrative penalties.

Penalties and fines are the primary tools that regulators have to foster compliance.
Leniency in determining penalties and fines for self-discovered and immediately reported
violations makes sense — itprovides a clear incentive to comply. But SB 41 goes much
farther. The bill 3 vague language and broad definitions eliminates civil and
administrative penalties for all violations which are self-discovered and “promptly" self—

disclosed to the appropriate state agency.

The second reason the Alaska Forum opposes SB 41 isbecause the bill will greatly reduce the
already limited ability of workers to defend their right to speak the truth in the workplace without
fear of reprisals. Over the last several years, the Alaska Forum has worked with dozens of
concerned workers who have taken great personal and professional risks to speak the truth.

These courageous individuals are hardworking, taxpaying Alaskans who, like you and I, arc
concerned about theirhome and their children 3 futures. Unfortunately, far too many lose their
jobs, even their careers, because theiremployer do not want regulators or the public to hear the

truth.

SB 41 would take away one of the primary legal tools a concerned employee has to defend
herself from reprisals by her employer. That tool isaccess, through discovery, to a wide range of
intermal company documents for use inadministrative and civil proceedings against an employer.
It is often precisely these internal documents - many ofwhich would fall under SB 413
definition of a self-audit - that are essential to prove an employer unfairly and illegally retaliated
against an employee. Losing access to these documents would cripple the already weak
protections for blowing the whistle under Alaska law. SB 41 sends a clear message to

conscientious workers: remain silent.

A recent case in point is the story ofa worker who blew the whistle on illegal waste disposal
practices at the Endicott oil field. Doyon Drilling, a BP contractor at Endicott, instructed its
workers to violate environmental regulations by putting toxic materials into the drilling wastes
that were re-injected as a part of routine drilling operations. These secret and potentially
damaging practices continued for at least two years and perhaps as long as five years. Doyon 3
response to the worker 3 disclosure was to dismiss as “fokes””death threats against he and his
family by co-workers, shutdown his rig, lay him offand then eliminate his position.

Had the conscientious worker not spoken the truth, these violations would be continuing to this
day. And had this worker not been able to force Doyon to disclose the findings of what SB 41
would call a self-audit, he might huve lost his whistelblower case against Doyon. Not only
would he have sacrificed his twenty-two year career in the oil industry but he, his wife and his
children would have been ruined financially. Such an outcome to would have sent a clear and
chilling message to other conscientious workers: silence isyour only option.
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Finally, self-audits make good business sense - they improve the bottom-line by identifying and
correcting compliance and other problems early. That iswhy many companies across the nation
and inAlaska already conduct self-audits without laws that grant them immunity and privilege.
This istrue even inAlaska: as the Alaska Oil and Gas Association 3 January 1997 position paper
on SB 41 points out, the majority of itsmembers already “Conduct self-audits as a means of
ensuring compliance”without SB 41. Why then does Alaska need the secrecy of SB 41?2

Ifthe Legislature is serious about fostering self-discovery and voluntary disclosure and
correction of violations of worker safety, public health and environmental laws, SB 41 isnot the
answer. A better approach would be a very simple bill that provides clear incentives through
leniency for selfdisclosure and correction, that narrowly and explicitly defines the time window
within which self-disclosure must occur (US EPA 3% policy uses 10 days), and contains no

secrecy provisions.

The Alaska Forum opposes SB 41. The essence of our message is this: To leniency for self-
discovery and self-disclosure, we say “Yes!" But to secrecy and worker silence we say “No!~”~

Thank you.



TESTIMONY OF RANDY RUEDRICH. CHAIRMAN OF THE ALASKA

CHAPTER OF THE INTERNATIONAL ASSOCIATION OF DRILLING

CONTRACTORS BEFORE THE SENATE JUDICIARY COMMITTEE ON
SENATE BILL NO. 41

Good afternoon Mr. Chairman. My name isRandy Ruedrich, and l1am pleased to
appear here today inmy capacity as Chairman of the Alaska Chapter of the International
Association of Drilling Contractors (“1 ADC ”}) to testify in support of SB 41, a bill to

establish a new privilege for voluntary health, safety and environmental self-audits, and a

qualified immunity for conditions that are discovered and reported in the course of these

audits.

The 1ADC believes that the “Self-audit” concept, as embodied in SB 41, isone that
deserves favorable consideration from the Legislature this session; and we feel that, as
introduced and amendec by the Labor and Commerce Committee, this bill represents a
good start toward the goal of developing a responsible, cost-effective incentive program

that encourages continued improvements in industries "record of compliance with health,

safety and environmental laws.

Since the bill was passed from the Labor and Commerce Committee, we have spent
a considerable amount of time reviewing the amended version of the bill, and we have
prepared several amendments which we believe further the goal of promoting voluntary
corrective action and increased compliance, while reducing the expenditure of resources —

public and private — on unproductive regulatory command-and-control and associated

litigation to compel compliance.

One concern the I ADC has with the current version of the bill relates to situations
where a drilling contractor causes a health and safety and environmental audit to be
prepared of the drilling contractor 3 operations. The hill allows disclosure of audit reports

in certain circumstances without waiving the privilege. However, wc are concerned that

IADC Testimony on CSSB 41(L&O
page 1



the bill may not cover an exchange between persons who jointly operate a fcility, ie.,
persons who are responsible for different areas, operations or processes at a facility. For
example, the bill language may not cover an independent contractor 3 disclosure of an audit
of itsown operations at a shared facility to the overall owner or operator of the facility.
This deficiency would discourage a practice which otherwise isbhecoming an increasingly
common and salutary feature of the drilling operator-drilling contractor relationship in
Alaska. The new “Selfaudit”privilege should be made expressly applicable to these
disclosures. This will enable operators and drilling contractors to engage in aggressive

self-evaluation and to work closely together to identify remaining opportunities to improve

their performance.

It should be emphasized that in Alaska, owners of drilling rigs have been focusing
on improving their health and safety records for nearly three decades. When 1 testified
before the Senate labor and Commerce Committee last month, Ishared with the Committee
some statistics which demonstrate the improvements our industry has made in the area of
worker safety. 1would like to recite these numbers again for you here today because, first,
we are very proud of our accomplishments in th. area; but more importantly, these

numbers are solid evidence of our industry 3 continuing commitment to provide the safest

possible workplace for our employees.

In the mid-1970"s, the industry typically experienced approximately 25 lost time
accidents per 100 man years worked. In the early 1980 3, the number of lost time
accidents had been reduced to the upper teens per 100 man years. By 1988, we were
seeing less than ten lost time accidents per 100 man years. With our industry 3 continuing
effort to improve the workplace, and to train people to operate safely and take an active role
in eliminating hazards in the workplace, in 1996, Alaska drilling contractors experienced

less than two lost time accidents per 100 man years worked.

Our industry has made similar-strides on the environmental side. During the 19703

and early 1980 3, rigs discharged over 1000 barrels of fluids per day to the surface
LADC Testinmorny on CSSB 41(L&O)
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environment. In the late 1980 3, all drilling rigs were converted to closed systems, and the
industry ceased using surface reserve pits thereby resulting in significant reduction in the
amount of fluids discharged to the surface. During the 1990 3, carefully developed fluid
transfer policies were established; and, as an example of the progress made ina few short
years, my company, Doyon Drilling, spilled on average less than a quart of fluids per day

in 1996 while handling approximately four million gallons of fluid per day.

With that degree of progress, we have seen may policies and practices evolve —
including the practice of developing and implementing health, safety and environmental
plans in a highly integrated manner. Itisour intent to continue to improve. But there are
artificial risks associated with any company 3 or industry 3 decision to engage in health and
safety or environmental auditing or its operations. Alaska 3 businesses need to be able to
conduct intensive and searching inquiries into their practices, operations and policies —
provided that they are also committed to correcting any deficiency they may find - without
having to worry that an enforcement agency or other litigant will use the results of such

inquiries against them.

For this reason we find SB 41 extremely beneficial in that itallows us to
concentrate on the reduction of the remaining deficiencies in the system, rather than
focusing on the legal nuances of protecting audits and restricting the sharing of those with
other entities in the workplace. Health and safety and environmental protection will be
enhanced by this legislation. This bill would require a company to correct any deficiencies
that might be discovered in order to preserve the audit privilege, and creates strong

incentives for making sure that adequate intermal policies are in place to ensure compliance.

We have developed suggested amendments which address our specific concerns
with the bill, as well as other proposed amendments which we believe generally strengthen
the bill. The four amendments we propose should be included in the bill packet given to
each member of the Committee by staff. Included with the proposed amendments isa brief

statement of our reasoning for each of the suggested changes. Ifthe Committee has any
LADC Testinory on CSSB 41 (L&O)
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questions regarding these proposed amendments, or the bill itelf, I would be happy to

address them at this time.

IADC Testimony on CSSB 41(L&O)
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REFERENCE DOCUMENTS
Two fax cover sheets and copy of U.S. House of Representatives
bill 1047, Federal Self Audit Bill.

Fax cover sheet and Federal Law 29 USC Section 667, State
Jurisdiction and Plans.

Fax cover sheet and copy of US 29 CFR Part 1906, Consultation
Agreements.
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104th CONGRESS
1st Session , ,

To provide wilder Federal law a limited priviti'p; from disclosure or certain
information aetpiired pursuant in a volmitniy ciivirimmentul seir-evalmi-
lion and. if such information is voluntarily disclosed, for limited immunity

from penalties.

IX THE HOUSE OF REPRESENTATIVES

I'Kimr.uiY 24. 199-5

Mr. IIKKLEV (for himself. .Mr. llvuc. Mr. bVIIAKKKH. .Mr. Clui’O. .Mr. AL*
LAUD, Mr. DELAY, and Mr. Voiryo of Alaska) ialnxlueetl the following
bill; which was referred to the Committee on ilic Judiciary ami. in addi-
tion, tn the Committees on Commerce. Transportation and liifmstnic*
litre, and Agriculture, for a period to he sulisotjucmly iletenniaed hy the
Slicitkcr. in each ense for consideration of such provisions as fall uithin

the jurisdiction of the eoinmittoo concerned

A BILL

To provide under Federal law a limited privilege from disclo—
sure of certain information acquired pursuant to a vol—
untary environmental self-evaluation and. if such infor—

mation is voluntarily disclosed, for limited immunity from

penalties.
1 Be it enacted by the Senate and House of ftepresenta-
2 tires of the United States of Aiverica in Congress assenbled. 1
3 SECTION 1 SHORT TITLE.

4 This Act may be cited as the "Voluntary Euviron-

5 mental Self-Evaluation Act
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1 SEC. 2. FADINGS.

2 Congress finds that—

3 (1) enhanced and efficient protection of public
4 health and welfare under Federal environmental

5 laws depends principally on voluntary compliance by

6 the general public, rather than enforcement;

7. (2) both a limited privilege from disclosure and
8 a limited expansion of the protection of members of
9 the general public who voluntarily disclose informa-

10 tiou as a result of a voluntary environmental self*

11 evaluation 1is necessary to encourage voluntary com*

12 pliance with Federal environmental laws and to pro-

13 tect public health and welfare: and

14 (3) the protection referred to in paragraph (2)
15 will not inhibit the carrying out of regulatory au-

16 thority that is mandatory under Federal onviron-

17 mental laws by officials who are entrusted with the
18 duty of protecting the environment of the United
19 States.

20 SEC. 3. DEFINITIONS.

21 As used in this Act:

22 (1) AUMINISTKATUU.- The term "Adminis*
23 trator" means the Administrator of tho Environ*
24 mental Protection Agency.

25 (2) Entity.— The term "entity"” means a unit

26 of State or local government.
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1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(3) FEDERAL auknvy -~ The term "Federal
agency ™has the meaning prodded the term "ngcu-
cy””under section 551 of title 5. United States Code.

(4) Federal en\ihonmental i.aw.— The
term "Federal environmental law’>=

(A) means-

() the Federal Insecticide. Fungicide.
and Rodenticide Act (7 U.S.C. 13G ct
seq.);

(i) the Toxic Substances Control Act
(15 U.S.C. 2601 et seq.);

(i) the Federal Water Pollu on Con-
trol Act (33 U.S.C. 1251 ct seq.);

(iv) title X1Y of the Public Health
Service Act (commonly known as the "Safe
Drinking Water Act™) (42 U.S.C. 300f et

seq.);
(v) the Solid Waste Disposal Act (42

U.S.C. G901 et seq.);

(vi) the Clean Air Act (42 U.S.C.

7401 et seq.);
(i) the Comprehensive Environ-
mental Response, Compensation, and Li-

ability Act of 19S0 (42 L.S.C. 9GOl et

seq.):

r.uo/11
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1 (‘iii) the Emergency Planning and
2 Comtuuuity Right-To-lvnow Act of 1-96G
3 (42 U.S.C. 11001 et seqg.):

4 (iX) the Oil Pollution Act of 1990 (33
5 U.S.C. 2701 et seq.):

6 (X) the Xoise Control Act of 19S2 (42
7 U.S.C. 4901 et seg.): and

8 (xi) the Pollution Prevention Act of
9 1990 (42 U.S.C. 13101 et seq.):

10 (B) includes any regulation issued under a
11 law listed in subparagraph (A): and

12 (©) includes the terms and conditions of

13 any permit issued under a law listed in sub-
14 paragraph (A).

15 (5) Vo[entaky dlIscluscke~ The term "vol-
16 untary disclosure””means the disclosure of informa-
17 tiou related to a voluntary environmental sclf-evalua-
18 tiou with respect to which the protections provided
19 under this Act apply.

20 (® Voluntary i:smnonmental smli-*kval-
21 EATION.— The term ™Woluntary environmental self-
22 evaluation” means an assessment, audit, invostign*
23 tion or review that is-

24 (A) initiated by aperson 0f entity:
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12

14
15
16
17
18
19
20
21

22
23
24

25

FAQoT907 2i

(B) carried out by the person or entity, or

a consultant employed by the person or entity.

for the express purpose of carrying out the as*

sessmeut. audit, or review: and
(C) eAiTicd-out.to,detcrmiile-whother the
person-or-entity-ris-in smcompliance -with Federal
environmental "laws, (including any permit is-
sued under a Federal environmental law).
SEC. 4. ADMISSIBILITY OF REPORTS. FINDINGS, OPINIONS,
OR OTHER COMMUNICATIONS.

(@) v General.— Subject to subsection (b) and uot-
withstanding any other provision of law, a report, finding.
opinion, or other communication of a person or entity rc-
latedno. and essentially.constitutiug a part of. a voluntary
environmental self-evaluation that is made in good faith
shall not be admissible evidence in.any legal action or ad-
ministrative procedure under Federal law and shall not be
.Subject to -any-discovery-procedure under Federal law.
unless—

(1) the person or entity that initiated the self-
evaluation expressly waives the right of the person
or entity to exclude from the evidence or procedure
material subject to this section; or

(2) after an in camera hearing, the appropriate

Federal court determines that—

P. 07/13
P.06
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1 (A (1) the report, finding-, opinion, or other
2 communication indicates nonoompliance with a
3 Federal environmental law: and
4 (i) the person or entity tailed to -initiate
5 efforts to achieve- compliance with tho law with-
6 in a period of time that is reasonable and that
7 is adequate =to achieve compliance (including
8 submitting an appropriate permit application);
9 (B) compelling circumstances—
10 () make it necessary to admit the en-
11 virom."cntnl audit report, finding, opinion,
12 or other communication into evidence: or
13 (ii) necessitate that the environmental
14 audit report, finding, opinion, or other
15 communication be subject to discovery pro*
16 ccdures;
17 (C) the person or entity is asserting the
18 applicability of the exclusion under this sub-
19 section fora fraudulent purpose; or
20 (D) the environmental audit report, find-
21 ing, opinion, or other communication was pro-
22 pared for the purpose of avoiding disclosure of
23 information required for an investigative, ad-

24 ministrative. or judicial proceeding that, at the
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20
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time of preparation, was imminent or in

progress.

(b) E.\*CU*SIOXS>.— Subsection (@) shall not apply
to-

(1) a document or other information required to
be developed, maintained, or reported pursuant to a

Federal environmental law:

(2) a document or other information required to
be available to a Federal agency or a State agency
designated to carry out a regulatory activity pursu-
ant to a Federal environmental law:

(3) information obtained by a Federal agency
or State agency referred to in paragraph (2) through
observation, sampling, or monitoring: or

(4) information obtained by a Federal agency
or State agency referred to in paragraph (2) through

an indepeudent souicc.

SEC. S.TESTIMCT'Y.

Notwithstanding any other provision of law, a person
or entity, including any officer or employee of the person
or entity, that perforins a voluntary environmental self-
evaluation may not be required to give testimony in a Fed-
eral court or an administrative proceeding of a Federal

agency without the consent of the person or entity con-

cernine the voluntary environmental self-evaluation, in*
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S
eluding an environmental audit report, finding, opinion.
or other communication with respect to which section 3(a)
applies.
SEC. 6. DISCLOSURES.

(@ In General.— Thedisclosure ot<information re-
lating to n Federal environmental law to the appropriate
official of a Federal or State agency responsible for admin-
istering a Federal environmental law shall be considered
to be a voluntaiy disclosure if-

(1) the disclosure of information arises out of

a voluntaiy environmentalself-evaluation;

(2) the person or entity that initiates the self-
evaluation-

(A) ensures- that the-disclosure is made
promptly after receiving knowledge of the infor-
nmtiou referred to in paragraph (1); and

(D) initiates an action to address the is-
sues identified in the disclosure-

() within a reasonable period of time
after receiving knowledge of the informa-
tion; and

@) within a period of time-that is
adequate to achieve compliance with the
requirements of the Federal environmental

law iliac is the subject of the action (in-
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eluding submitting an application Cor an
applicable p«?mit): and
(3) the person or entity that makes the disclo-
sure provides any Further relevant information re*
quested, as a result of the disclosure, by the appro*
printc official of the Federal or State agency respon*
sible for administering the Federal environmental
law.

() 1 .WOUWTAHY DISCLOSLTIES.- For the purposes
of this Act, a disclosure of information to an appropriate
official of a Federal or State agency responsible for admin*
istering a Federal environmental law shall not be consid-
erec! to be a voluntaiy disclosure if the person or govern*
ment entity making the disclosure has been found by a
Federal or State court to have committed a pattern of sig-
nifieant violations of Federal or State laws, or oi"ders on
consent, related to environmental quality, due to separate
and distinct events giving rise to the violations, during the
3-year period prior to the date of disclosure.

(©) Presumption of Appucamlity.- If a person
or entity makes a disclosure other than a disclosure rc-
ferred to in subsection (b) of a violation of a Federal envi-
roumental law to an appropriate official of a Federal or

State agency responsible for administering the Federal en*

viromnemal law-

P. 11/13
p.io
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(1) there shall be a presumption that the disclo-
sure is a voluntaiy disclosure, it the person or entity
provides information supporting: a claim that the in-
formation 1is a voluntary disclosure at the time the

person or entity makes the disclosure: and

(2 until such time as the presumption is rebut-
ted. the person or entity shall be immune from any
administrative, civil, or criminal penalty for the vio-
latioir.-

(d) Rebuttal of Pkesi'mptiov.—

(D) In general — The head of a Federal or
State agency described in subsection (e) shall have
the burden of rebutting a presumption established
under such subsection. If the head of the Federal or
State agency fails to rebut the presumption pttrsu-
ant to this subsection-

(A) tho head of the Federal or State agon-
cy may not assess an administrative penalty
against a person or entity described tn sub-

section (¢) with respect to the violation by the

person or entity and may not issue a cease and.

desist order for the violation;-and
(B) no Federal or State court may assess
a civil penalty or criminal negligence penalty

against the person or entity for the violation.

! 712/13

p. 1l
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1 (2 Rsuittal — lii order to rebut u presump-
2 tiou referred to in subsection (€). the appropriate of-
3 ficinl of n Federal or State agency responsible for
4 administering the Federal environmental law that is
5 tho subject of a violation referred to in such sub-
6 section shall be required to demonstrate, on the
7 basis of the factors described in subsection (a), and
S to the satisfaction of the head of the Federal or
9 State agency, that the disclosure is not a voluntary
10 disclosure. If the disclosure is made directly to the
1 head of the Federal or State agency, the head of the
12 Federal or State agency shall apply the factors do-
13 scribed in subsection (@) in rebutting the presump-
14 tiou. A decision made by the head of the Federal
15 agency under this paragraph shall constitute n final
16 agency action.
17 () Statutory Construction.— Except as ex-

18 presslv provided in this section, nothing in this section is
19 intended to affect the authority of a Federal or State
20 agency responsible for administering a Federal environ-
21 mental law to cany out any requirement of the law associ-

22 atecl with information disclosed in a voluntary disclosure.

@)

+R 1BV m
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in (he government Tor civil penalties wuj-
this chapter enforceable in an administrate,
ngency where there |j no jury trial. Ati_
Roofing Co.. Inc. v. Occupation Safer/ »jyt
Health Review Commiision, 1977, 97 </>
1261. 430 U.S. 442. 51 L.Ed.2d 464.

Procedures or the Commission in Usuii#
citations and imposing penalties do not vic
late U.S.C.A.Const. Amend. 7, Pinn-Dixi«
Steel Corp. v. Occupational Safety and Health
Review Commission. C.A.7, 1977, J53 cv
1078.

Provision of this section permitting assess-
ment of civil penalty of up to SI1,000 for each
nonserious violation of this chapter does not
.impose criminal penally and jury trial is ikx
required under U.S.C.A.Const. Amend. 6 IN
order to impose such penalty. Mohawk Hi.
eavating. Inc. v. Occupational Safety and
Health Review Commission. CA.2, 1977, 549
F.2d 8J9.

Proceeding looking to imposition of sanc-
tion for violation of regulations promulgated
munder authority of this chapter is not tn
action at common law within meaning of
U.S.C.A,Csnst. Amend. 7 and. hence, no jury
trial right arises. Clarkson Const. Co. V.
Occupational Safety and Health Review
Commission. C.A.10. 1976, 531 F.2d 451,

Civil penalty provisions of this chapter
were neither inconsistent with jury trial guar-
anty in criminal cases under U.S.CA-Const
Amend. 6 nor were they inconsistent wilh
iury mat guaranty in civil cases under U.S.C.

Const. Amend. 7. Bloomfield Mechanical
Contracting. Inc. v. Occupational Safety and
Health Review Commission. C.A.3, 1975, 519
F.zd 1257.

The "civil penalties" provided for viols-
10ns of this chapter are regulatory rather
han punitive notwithstanding contention thil
senalties are criminal in nature and thus
.mills an employer to such rights as trial by
ury. proof beyond a reasonable doubt, and
lonfrontation of witnesses. Beall Const. Co

Occupational Safety and Health Review
Commission. C.A 3. 1574. 507 F.2rf 10*1-

3. Questions considered

Court of Appeals has jurisdiction to consul-
r constitutionality of this chapter wher «p-
meal Is taken pursuant to provision of ths
cetion permitting assessment of eivii penalty
f not more than S10.000 for each violation,
mfohawk Excavating. Inc. v. Occupation®
afery and Health Review Commission.
1.LA.2. 1977. 549 F.2d 859.
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24. Interest

penalty Imposed under this chapter does
not fill outside general rule proscribing pre-
judgment interest on penalties. Marshall v.
Painting by C.D.C.. Inc.. DC.N.Y.1980, 497
F.Supp. 653.

U, Admissibility of evidence

Administrative law judge did not improper-
ly exclude evidence that employer was being
harassed by Secretary of Labor's alleged se-
lective enforcement of this chapter on ground
that such evidence went to reasonableness of
proposed penalties, since Secretary's enforce-
ment actions were not relevant to the abate-
ment dates or penalty assessments. Turner
Communications Corp. v, Occupational Sa/c-
tv and Health Review Commission. C.A.5,
1980, 612 F.2d 941.

President of pipe-laying company was not
only individual whose state of mind would be
relevant in determining whether corporation
violated this chapter by wllifblly failing to
ihore or slope trench prior to cave-in result,
ing tn death of workman, and corporation
could be found guilty based on acts, conduct
and inferential!l' the states of mind of super-
intendent. foreman and backhoe operator, all
of whom had been given authority. U.S. v.
Dye Const. Co., CA.Colo. 1975, 510 F.2d 78.

6. Sufficiency of evidence—Generally

Whether the Secretary's proof is adequate
to meet burden placed upon him in proving
serious violation of this chapter must neees*
urily rest in good discretion of the Commis-
sion as trier of facts, and must necessarily
vary with facts of each ease and indeed with
capabiiitirs and range of proof in each cose.
Dserv v. Hermitage Concrete Pipe Co.,
CA.6. 1978. 584 F,2d 127.

27. Miscellaneous cases

Evidence that employer had faited to install
protective Carriers on dies which were in use
and had failed to install an adequate barrier
on the die which caused the accident in ques-
tion sustained determination that the employ,
er's violation was wilful. A. Schonbek

667.
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Co., Inc. v. Donovan. C.A.2, 1981. 646 F.2d
799.

28. Findings

Fact that administrative law judge did not
expressly indicate finding that employer knew
or could have known, with the exercise of
reasonable diligence, of hazardous practice
was not a fatal flaw to finding of serious
violation of this chapter, where his opinion
indicated that he believed employer should
have known of the practice. Austin Btdg.
Co. v. Occupational Safety and Health Re-
view Commission, C-A-10, 1981. 647 F.2d

1063.

Findings of Administrative Law fudge,
who should have indicated evidentiary basis
for his conclusion that possible accumulation
of excess fumes and smoke due to Inadequate
ventilation In employee's work space created
substantial probability of death or serious
physical injury to him, and that employer
with reasonable diligence could have kr.own
of violation, but who made no such findings
and simply concluded that violation was sen-
ous. did net comport with minimum require-
ments of Administrative Procedure Act. sec-
tion 551 etseq. and 701 et seq. of Title 5. and
thus were inadequate to sustain charges that
employer was in serious violation of regula-
tions governing ventilation and exposure of
welders to fluoride compounds. Bethlehem
Steel Corp. v. Occupational Safety and Health
Review Commission. C.A.3, 1979. S07 F.2d
1069.

Exoneration of employer by Commission of
nonliability or the employer based on ground
that no evidence indicated that employer wax
on notice of its truck driver's lack of common
sense and judgment in operating boom on
(ruck near high voltage lines and that there
was no notice to employer that driver would
choose such obviously dangerous position
from which to attempt to unload could not be
sustained in absence of any factual finding as
to employer's safety program which was the
crux of ease. Brennan v, Butler Lime A
Cement Co.. C.A.7. 1975. 520 F.2d 1011

State jurisdiction and plans

(a) Assertion of State standards In absence of applicaoio Federal standards

Nothing in this chapter shall prevent any State agency or court from
asserting jurisdiction under State law over any occupational safety or health
issue with respect to which no standard is in effect under section 655 of this

title.

(b) Submission of State plan for development and enforcement of State
Standards lo preempt applicable Federal standards
Any State which, at any time, desires to assume responsibility for
development and enforcement therein of occupational safety and health

369

P. 02/05
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standards relating to any occupational safety or health issue with respect to e
which a Federal standard has been promulgated under section 655 of this sue
title shall submit a State plan for the development of such standards and
their enforcement. Aft
» of thi-
(c) Conditions for approval of plan under
The Secretary shall approve the plan submitted by a Sute under subsec. comp;
non (b) of this section, or any modification thereof, if such plan in his getr;]%c
judgment— O[L)Jera:
(1) designates a Statt. agency or agencies as the agency or agencies of this
responsible for administering the plan throughout the State, for at
(2) provides for the development and enforcement of safety and sectio:
health standards relating to one or more satety or health issues, which ser.ten
standards (and the enforcement of which standards) are or will be at carryl:
_least as effective in providing safe and healthful employment and places title, s
of employment as the standards promulgated under secuon 655 of this apply_.
title which relate to the same issues, and which standards, when the pi;
applicable to products which are distributed or used in interstate sblofn5|
commerce, are required by compelling local conditions and do not clore
unduly burden interstate commerce, (0 ct
<3) provides for a right of entry and inspection of all workplaces withe
subject to this chapter wmcn is at least as effective as that proridcd in
section 657 of this title, and includes a prohibition on advance notice of The_
inspections, Sv”r? :}“
ic
(4) contains satisfactory assurances that such agency or agencies such p
have or will have the legal authonty and qualified personnel necessary opport
for the enforcement of sucn standards. is a fat
(5) gives satisfactory assurances that such State will devote adequate any as
funds to the administration and enforcement of such standards. V\{ithdr_.
(6) contains satisfactory assurances that such State will, to the extent Eésag i'l
permitted by its law. establish and maintain an effective and compre- sandai
hensive occupational safety and health program applicable to all em- reason:
ployees of public agencies of the State and its political subdivisions, )
which program is as effective as the standards contained in an approved © J:
plan. iu
(7) requires employers in the State to make reports to the Secretary The
in the same manner and to the same extent as if the plan were not in approv
effect, and circuit
. . followj,
(8) provides that the State agency will make such repons to the in who
Secretary in such form and containing such information, as the Secre- shall ft
tary shall from time to time require. shall ¢
(d) Rejection of plan; notice and opportunity for hearing (tiﬁmpiét\
e co
If the Secretary rejects a plan submitted under subsection (b) of this plan o
section, he shall afford the State submitting the plan due notice and suhstan
opportunity for a hearing before so doing. judgme

370
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d safety or health issue with respect to’
promulgated under section 655 of this
le development of such standards and

[T approval of plan

tan submitted by a State under subsec*
dificarion thereof, if such plan in his

or agencies as the agency or agencies
e plan throughout the State,

imer.t and enforcement of safety and
:or more safety or health issues, which
: of which standards) are or will be at
fe and healthful employment and places
. promulgated under section 655 of this
issu«, and which standards, when
are distributed or used in interstate
mpolling local conditions and do not
erce,
nay and inspection of all workplaces

at least as effective as that provided in
udcs a prohibition on advance notice of

irences that such agency or agencies
lority and qualified personnel necessary
jidards,

res that such State will devote adequate
| enforcement of such standards,

ranees that such State will, to the extent
and maintain an effective and compre-
1 health program applicable to ail em*
ihtt State and its political subdivisions,
the standards contained in an approved

«State to nuke reports to the Secretary
same extent as if the phn were not in

agency will m3ke such reports to the
training such information, as the Secte-
quire.

s* and opportunity for hearing

iubmitted under subsection (b) of this
submitting the plan due notice and
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(«) Discretion of Secretary to exercise authority over comparable standards
subsequent to approval of State plan; duration; retention of jurisdiction by
Secretary upon determination of enforcement of plan by State

After the Secretary approves a State plan submitted under subsection (b)
of this section, he may, but shall not be required to, exercise his authority
under sections 657, 658, 659, 662, and 666 of this title with respect to
comparable standards promulgated under section 655 of this title, for the
period specified in the next sentence. The Secretary may exercise the
authority refereed to above until he determines, on the basis of actual
operations under the State plan, that the criteria set forth in subsection (c)
of this section are being applied, but he shall not make such determination
for at least three years after the plan’s approval under subsection (c) of this
section. Upon making the determination refereed to in the preceding
sentence, the provisions of sections 654(a)(2), 657 (except for the purpose of
carrying out subsection (0 of this section), 658, 659, 662, and 666 of this,
title, and standards promulgated under section 655 of this title, shall not
apply with respect to any occupational safety or health issues covered "under
the plan, but the Secretary may retain jurisdiction under the above provi-
sions in 3ny proceeding commenced under section 658 or 659 of this title

before the date of determination.

(f) Continuing evaluation by Secretary of State enforcement of approved plan;
withdrawal of approval of plan by Secretary; grounds; procedure; conditions
for retention of jurisdiction by State

The Secretary shall, on the basis of reports submitted by the State agency
and his own inspections make a continuing evaluation of the manner in
which each State having a plan approved under this section is carrying out
such plan. Whenever the Secretary finds, after affording due nonce and
opportunity for a hearing, that in the administration of the St3te plan there
is a failure to comply substantially with any provision of the State plan (or
any assurance contained thereinl, he shall notify the State agency of his
withdrawal of approval of such plan and upon receipt of such notice such
plan shall cease to be in effect, but the State may retain jurisdiction in any
case commenced before the withdrawal of the plan in order to enforce
standards under the plan whenever the issues involved do not relate to the
reasons for the withdrawal of the plan.

(g) Judicial review of Secretary's withdrawal of aoproval or rejection of plan:
jurisdiction; venue; procedure; appropriate relief; finality of Judgment

The State may obtain a review of a decision of the Secretary withdrawing
approval of or rejecting its pian by the United States court of appeals for the
circuit in which the State is located by filing in such court within thirty days
following receipt of notice of such decision a petition to modify or set aside
in whole or in part the action of the Secretary. A copy of such petition
shall forthwith be served upon the Secretary, and thereupon the Secretary
shall certify and file in the court the record upon which the decision
complained of was issued as provided in section 2112 of Title 28. Unless
the court finds that the Secretary's decision in rejecting a proposed State
plan or withdrawing his approval of such a plan is not supported by
substantial evidence the court shall affirm the Secretary’s decision. The
judgment of the court shall be subject to review by the Supreme Court of
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the United States upon certiorari or certification as provided in section 1254
of Title 28, ws*

(h) Temporary enforcBment of S'ate standards

The Secretary may enter into an agreement with a State under which the
State will be permitted to continue to enforce one or more occupational

health and safety standards in effect in such State until final action is taken g:f’:;
by the Secretary with respect to a plan submitted by a State under Enfor.
subsection (b) of this secuon, or two years from December 29, 1970, G
whichever is earlier. i - P
njunc

(Pub.L. 91-596, § 18, Dec. 29. 1970, 84 Stat. 1608.) Inters.
Judici

Historical Note Memo

Narurt

References in Test. This chapter, referred  classified to section 666 of this title Subset Persor
to in subsec. (a), was in lie original "this 00 of such action 17 amended section 1114 Purpoi

Act", meaning Pub.L 91-596, Dec. 79, 1970, of Title 18. Crimes and Criminal Procedure, Resuit

84 Star. 1390. as amended. For complete and enacted note set out thereunder. >

classification of this Act to the Code, see Effective Date. Section effective 120 days

Short Tide note set cut under section 651 of  ,fter Dec. 29. 1970, see seaion 34 of PuhL U Pe

this title and Tables volume 91-396. set out as a note under section 651 of Ine

Codificxdon. Section 666 of this title, re-  (his title. u of Con
ferred to in subsee. (e), was in the onginal Letrfslanre HisTory, For legislative history Secrera

section 17 of Pub.L 91-596. Subsecs, (a) to  and purpose of Pub.L 91-596. see 1970 U.S. force t

(9) and (i) to (f) of such section 17 are Code Cong, and Adm.News, p. 3177. those p
bor an
Indus.

Cross References 1970, -

Grants to States far administration and enforcement of programs contained in approved State

pianx. see section 672 of this title. 2. Ab
Loans by Secretary Of Agriculture to assist farmers or ranchers in compliance with standards Mis'
under an approved State plan, see tection 1942 of Title 7. Agriculture. and est
by this
West’s Federal Forms Standar
i o . i . Chapter
Enforcement and review of decisions and orders of administrative agencies, see § 331 et seq. since th
Suprem_e C_oqrt— N ) as 1o ei
Jurisdiction on certificate, see } 32! it seq. conflict
Jurisdiction on writ of certiorari, sec § 221 et seq. 1962. ¢
elevatot

West’s Federal Practice Manual tions.

CAL

Coverage, government employees, state and ocalL see § IOW?7.

State plans, see § 10420. O.Cﬂ,j
(ration’;
preempt

Code of Federal Regulations facturin

Jerey't

Approved state plans for enforcement of Slate standards, see 29 CFR 1932.1 et seq. Know ,

Procedures for— of thg s

Evaluation and monitoring of approved state plans, sec 29 CFR 1954.1 et seq. to assist

State agreements, see 29 CFR 1901.1 et Seq. enforce

Withdrawal of approval of state plans, see 29 CFR 19SS.1 et seq. fand e

State plans for development and enforcement of state standards— 'I?]Lorég?]i

Generally, see 29 CFR 1902.1 et seq. mnmeni

Applicability to state and local government employees in states without approved private Others 1,
employee plans, sec 29 CFR 1956.1 et seq.

Changes In. see 29 CFR 1953.1 et seq. suhstme
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27 CFR Ch. XVI! (7-1-95 Edton)t

ana that a party Is entitled to I
mary decision. The hearing: examh),.
may deny such motion whenever st
moving party denies access to inform®
Cion by means of discovery to a p”t)
opposing the motion.

(d) | set fo
facts as would be admissible in eyf
dence In a proceeding subject to j
U.S.C. 556 and 557 and shall show if.
flrmatively that the affiant Is com
petent to testify to the matters stat::
therein. When a motion for summary
decision is made and supported as pro-
vided in this section, a party opposio?
the motion may not rest upon the mfr:
allegations or denials of his pleading
his response must set forth specific
facts showing chat there is a genuln:
Issue of fact for the hearing.

(e) Should it appear from the affida-
vits of a party opposing the mottos
that he cannot for reasons state!*
present by affidavit facts essential t
Justify his opposition, the hearing ex-*
aminer may deny the motion for sun-
mary, decision or may Order a continu.:
ance to permit affidavits to be do (
tained or discovery to be had or msj !
make such other order as is just. ‘

(f) The denial of ail or any part of t :
motion for summary decision by the ;
hearing examiner shall not be subject ¢
to interlocutory appeal to the Assist- :
ant Secretary unless the hearing exam- !
iner certifies in writing (I) that the ;
ruling involves an important questioaj
of law or policy as to which there is
substantial ground for difference of |
opinion, and (2) that an immediate ap- j
peal from the ruling may materially ;
advance the ultimate termination ol j
the proceeding. The allowance of such
an Interlocutory appeal bhall not stay
the proceeding before the hearing ex-
aminer unless the Assistant Secretary
shall so order.

31905,-tl
(a) line | _
Where no genuine issue of a material
fact 55 found to have been raised, the
hearing examiner may issue an initial
decision to become final 20 days afte-’
service thereof, unless, within such pe- |
riod of time any party has filed written j
exceptions to tho deoision. If any timel j
ly exception Is filed, the hearing exam- |
iner shall fix a time for filing any ot

’

Summary decision.

Affidavits shall set forth suel

No genuine issue of material fact. (Il

occupational Safety and Health Admin,

actions to the exception and any sup-
porting reasons. Thereafter, the Assist-
ant Secretary, after consideration of
The exceptions and any supporting
briefs filed therewith and of any objec-
«Jons w che exceptions and any sup-
porting reasons, may issue a final deci-

SI?B An Initial decision and a final de-
cision made under this paragraph shall
include a statement of:

‘ (j) Findings and conclusions, ar.d the
masons or bases therefor, on all Issues
Indented; and

(1) The terms and conditions of the
rule or order made.

(5) Acopy of an initial decision and a
final decision under this paragraph
jiall be served on each party.

(b) Hearings on issues of fact. Where a
genuine material question of fact is
raised, the hearing examiner shall, and
in any other case he may. set the case
for an evidentiary hearing in accord-
ance with subpart C of this part.

SubpartE Efecto Initial
Decisions

}1905.50 Effect of appeal of a hearing
examiner's decision.

A hearing examiner's decision under
this part shall not be operative pending
a decision on appeal by the Assistant
Secretary.

1190551 Finality for purposes of judi-
cial review.

Only a decision by the Assistant Sec-
retary shall be deemed final agenoy ac-
tion for purposes of judicial review. A
decision by a hearing examiner which
becomes final for lack of appeal Is not
deemed final agency action for pur-
poses of 5 U.S.C. 7W.

PART 1906- ADI\gI TMRATTI Il\lN IQI-
VA%']SELJILg TFQNJtE ERVED"
' PART 1908—CONSULTATION
AGREEMENTS

Sec.

1908J Purpoes and scop*.
1982 Definitions.

1983 Eligibility and funding.
*qB1 Offsite consultation.

Labor 81908.1

19080 Requests auil scheduling for onsite
consultation.

19030 Conduct of a visit.
1908.7 Relationship lo enforoftmont. —
19088 Consultant specifications.
19089 Monitoring and evaluation.
1908.10 Coo'oeratlve Agreements.
190811 Exclusions

Avthoiutt: Sees. 7. 21. Occupational Safe-

ty and Health Act of 1970 (29 U.S.C. «s, SYOEQ
Secretary of Latin's Order No. 9-83 (98 F
35736).

Source: « FR 25091, June 19, 1984, unless
otherwise noted.

§1908.1 Purpose and scope.

(@) This part contains requirements
for Cooperative Agreements between
States and the Federal Occupational
Safety and Health Administration
under sections 7(cXl) and 21(c) of the
Occupational Safety and Health Act of
1970 (29 U.S.C. &5l ec esq.) under which
OSHA will utilize State personnel to
provide consultative services to em-
ployers. The service will be made avail-
able at no cost to employers to assist
them In establishing effective occupa-
tional safety and health programs for
providing employment and place3 of
employment which are safe and hcalth-
fUl. The overall coal Is to prevent the
occurrence of injuries and illnesses
which may result from exposure to haz-
ardous workplace conditions and from
hazardous work practices. The prin-
cipal assistance will be provided at the
employer's worksite, but offsite assist-
ance may also be provided by telephone
and correspondence, and at locations
other than the employer's worksite,
such as the consultation project of-
fices. At the worksite, the consultant
will, within the scope of the employer's
request, evaluate the employer's pro-
gram for providing employment and a
place of employment which is safe and
healthful, as well as identify specific
hazards in the workplace, and will pro-
vide appropriate advice and assistance
in establishing or improving the em-
ployer’s safety and health program and
in correcting any hazardous conditions
identified.

(b) A
and training of tho employer, tho em-
ployer’s supervisors, and the employ-
er's other employees as needed to make
the employer self-sufficient in ensuring
safe and healthful work and working

Assistance may include education
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§1908.7

29 CFR Ch. XVII (7—J-9s Edri”j occupations Safety ond Health Admin., Lobor

ant must immediately notify th. !
fecced employees and the approm”!

rrogram for ensuring- safe
employment and provide

OSHA enforcement authority ar.d~1 ~ -merdarions for making such pro-

vide the relevant information.

(2) An employer must also take
necessary action in accordance J?’
Che plan developed under 8IS03 6f«?!
to eliminate or control employee .!'£
sure to any identified serious
in orfer to demonstrate that thekJ f
eesar( action is beingr taken, an
ployer may be required to submit
odic reports, permit a foIIowup?isiv»s
take similar action.

3) An employer m
co(ng.u-liatiyﬁ MM&@I& may granr
extension of the time frame establish¥s!
for correction of a aerious hazard whe; 1
the employer demonstrates havjni
made a good faith effort to correct tbt!
hazard within the established tta!
frame; shows evidence that corrects, i
has not been completed because of t

tors beyond the employer’s reasonable
control; and shows evidence that ttt

employer Is taking all available ia
terim steps to safeguard the employe's
against the hazard during the corwe-
tion period.

o

&42) If the em er fails
action necessa 0 correc

hazard within Che established time

frame or any extensions thereof, titJ
consultation manager shall imire j
diately notify the appropriate OSHA'l
enforcement authority and provide tit J
relevant information. Tho OSHA e !
foreement authority will make a deter- |
mination. baaed on a review of ci* ]
facts, whether enforcement activity s

warranted.

(5) After correction of all serious hat- ;
ards. the employer shall notify the con-
sultation manager by written con-
firmation of the correction of the hat-
ard3. unless correction of the serious
hazards is verified by direct, obscrva-
tion by the consultant. |

(g) IVvrtffen report, A written repen
shall be prepared for each visit wluch
results in substantive findings or rec-
ommendations. and shall he sent to tb*
employer. The timing- and format ot
the report shall be approved by the As-
sistant Secretary. The report shall re-
state the employer’s request and de
scribe the working conditions exam-
ined by the consultant: shall, within
the scope of the request, evaluate the

o take. tie

ay request, and tb l
1

/

a serioniSr 11808.7

fts- A~ ffective- shall identify specific

«nd descrlhe their nature, in-
reWence to applicable atand-
codes; shall identify the seri-
of the hazards: and, to the ex-

:<tf?VossiDle- shall include suggested

.nior approaches to their correc-
Additional sources of assistance

"N also be indicated. if known, m-
ne the possible need to procure
engineering consultation, mod-

Si advice and assistance, and other
T~opriate items. The report shall
Ir~Nindude reference to the comple-
uoa dates for the sjtuations described
i 11908.6(f) Ol) and (2).

A RN KT SRR YRRt
ihail preserre the result of a
rcrmatloii obwi e contains or
« a*ultat, 1T secret of the em-
="Dbt reveal a “
ployer.
iAj*rt'»ed by the 0~ 'JiJ™j~ouo0)
*Xg " t under control number xatwii
yfl PR 1509), June 19, 1981 m amended a
nt MBX. Jute 7.1989)
ﬁela&ionshi to enforcement

cintionsni

(a) independence. (1) Consultativ
dvity by a State shall be conauc
independently of any OSHA en
meat activity.

(3 The consultative activity shall
have its own identifiable managerial
Waff. In States with Plans approved
aader section 18 of the Act. this staff
mill be separate from the managing of
compliance inspections and scheduling.

(3) The identity of employers request-
ing onsite consultation, as well as the
die of tho consultant's visit, shall not
te forwarded or provided to OSHA for
we in any compliance Inspection or
*chedunng activity, except as provided
*r in 51908.6(f) (1) and (4) and
J1303.7(b)(4).

(b) Effect upon scheduling. (1) An on-
*ite consultative visit already in
progress will have priority over OSHA
compliance inspections except as pro-
vided in 8§1908.7(b)(2). The consultant
Md the employer shall notify the com-
pliance officer of the visit in progress
Md request delay of the inspection
until after the visit is completed. An
dnsite consultative visit shall he con-

>

sidered in progress in relaciou to the
working conditions, hazards, or situa-
tions covered by the reauesc from the
beginning of the opening conference
through the end of the closing con-
ference: except that for periods which
exceed 30 days from the initiation of
the opening conference, the RA may
determine that the inspection will pro-
ceed. For working conditions, hazards,
or situations not covered by the re-
guest. the onsite consultative visit
shall be considered in progress only
while the consultant is at the place of
employment.

(2) The consultant shall terminate an
onsite consultative visit already in
progress where one of the following
kinds of OSHA compliance inspect).ims
is about to take place:

(i) Imminent danger investigatiejs;

(ii) Fatality/catastrophe investiga-
tions:

(iii) Complaint investigations:

(iv) Other critical inspections as de-
termined by the Assistant Secretary.

(3) An onsite consultation visit may
not take place while an OSHA enforce-
ment inspection is in progress at tho
establishment. An enforcement inspec-
tion shall be deemed “in progress”
from the time a compliance officer ini-
tially seeks entry to the workplace to
the end of the closing conference. An
enforcement Inspection will also be
considered “in progress” in cases where
entry is refused, until such times as:
the inspection is conducted: the RA de-
termines that a warrant to require
entry to the workplace will not be
sought; or the RA determines chat al-
lowing a consultative visit to proceed
is in the best interest of employee safe-
ty and health. An onsite consultative
visit shall not take place subsequent to
an OSHA enforcement inspection until
a determination has been made that no
citation will be issued, or if a citation
is issued, onsite consultation shall only

take place with regard to chose cita-
tion items which have become final or-

de(r45). When an employer requests and
undergoes a consultative visit at an es-
tablishment covering all conditions
and operations in the place of employ-
ment related to occupational safety
and health: corrects all hazards that
have been identified during the course
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of the consultative visit within estab-
lished time frames, and posts notice of
their correction when auch Is com-
pleted; demonstrates to the consultant
that certain core elements of an effec-
tive safety and health program are in
effect, and that the remaining- ele-
ments of an effective safety and health
program will be implemented within a
reasonable, established time frame:
and agrees to reaueat a consultative
visit if major changes in working con-
ditions or work processes occur which
may Introduce new hazards, the em-
ployer may, upon reouest. be exepmt
from a general schedule OSHA en?orce-
ment inscection ior a cerioa ol one
year from the end of the closing con-
ference of the consultative visit. Ba-
tween cue time of election to partici-
pate in the process required to qualify
for the exemption and the completion
of the Drocess. the employer must post
a notice of such participation.

(5) When an employer requests con-
sideration for an inspection exemption
under 51908.7(b)(4), chu provisions of
51908.6 (e)(7), (F)(3) and (f)(5) shall apply
to other-than-seriou8 hazards 03 weil
as serious hazards.

(O) Effect. anon enforcement. (1) The ad-
vice of the consultant and the consult-
ant’s written report win not be binding

.on a compliance officer in a subsequent
‘enforcement

inspection. In a subse-
quent inspection, a compliance officer
is not precluded from Coding hazardous
conditions, or violations of standards,
rules or regulations, for which cita-
tions would be issued and penalties
proposed.

(2) The hazard identification and cor-
rection assistance given by a State
consultant, or the failure of a consult-
ant to point out a specific hazard, or
other possible errors or omissions by
the consultant, shall not be binding
upon a compliance officer and need not
affect tlio regular conduct of a compli-
ance inspection or preclude the finding
of alleged violations and the issuance
of citations, or constitute a defense to
any enforcement action.

(3) In tho event of a subsequent in-
spection, the employer is not required
to inform the compliance officer of th*
prior visit. The employer is not re-
quired to pro'dde a copy of the State
consultant's written report to the com-

FAX NO, 907 258 4978 _

29 CFR Ch. XVII (7-1-95 Edt

pllance officer, except to Che ext»-
that disclosure of Information
talned In such a written report is ~
quired by 2S CFR 1910.20.

(4) If, however, the employer chooin’
to provide a copy of the consultant,
report co a compliance officer, it
be used as a factor in determining
extent to which an inspection Is r*
goired and as a factor in decernuniti
proposed penalties. When, during th
course of a compliance inspection, t
OSHA compliance officer identifies ti,
existence of serious hazards previous-
identified as a result of a consultative
visit, the Area Dlreotor shall have aa
thority to assess minimum penalties a

—the employer is in good faith comply

-~ Ing with the recommendations of
consulta?cy

consultant after Ouch

visit.

gAngroved by she Offic* of Management«l
et und«r control aumoer 1213-01:0)

§:49 FR 25091 June 19, 1984. as amend*! 1:i,

R 24333. June 7.1939]

i 19088 Consultant specifications.

(@) Number. (I) The number of con-
sultant positions which will be funded
under a Cooperative Agreement pursu-
ant to this part for the purpose of pro-
viding consultation to private sectoi
employers will be determined by te
Assistant Secretary on the basis of pro-
gram performance, demand for ten-
ices, industrial mix.
able, and the recommendation of tht
RAQ and may be adjusted periodically.

States shall make efforts to uti-
Ilze consultants wltn the safety mi

resources avail- *

health expertise necessary to properlr .

meet the demand for consultation by
the various industries within a State.
The RA will determine and negotiate_j
reasonable balance with the State Oé
an annual basis.

(b) Qualifications. (1) All consultants
Utilized under Cooperative Agreement
pursuant to this part shall be employ-
ees of the State, qualified under State
requirements for employment ir. scc'J-
pattonal safety and health. They must
demonstrate) adequate education or-i
experience to satisfy the RA before as-
signment to worlr under an Agreement,
and annually thereafter, tnae the
meet the requirements set out %
51903.8(b)(3), and that they have th*
ability to perform satisfactorily curst-

64
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date:

FISCAL NOTE

Title:
Sponsor: Senator Leman
Requestor: Senate L&C

EXPENDITURES/REVENUES:

OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING

FY 98

0.0

CAPITAL

(55.8)
1004

CHANGE IN REVENUE
FUND SOURCE *

FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA
Other

TOTAL 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY97) impact: $

ANALYSIS:

Environmental & health/safety audits

BILL NO.

Department Affected:
BRU:
Component:

41

Labor

Labor Standards & Safety

Occupational Safety & Health

COMPONENT SERIAL NO.

(Thousands of Dollars)

FY 99 FY 00 FY 01
0.0 0.0 0.0
(55.8) (55.8) (55.8)
1004 1004 1004
(Thousands of Dollars)
0.0 0.0 0.0
None

(Attach a separate page if necessary)
We believe CSSB 41 will cause federal OSHA to revoke our 18(e) certification.
some time, there will be a transition period where AKOSH will be required to comply with this legislation.

970
FY 02 FY 03
0.0 0.0
(55.8) (55.8)
1004 1004
0.0 0.0

Since the process of de-certification will take
Our strategy will

be to turn all cases in which an employer claims privilege or immunity over to federal OSHA as we do not have adequate
resources to handle the extensive investigations and attorney fees required to fully comply with this bill. This would result in

a loss of unrestricted revenues as indicated on page two.

Alan W. Dwyer, Director
Labor, Standards & Safety

Prepared by:
Division:

Approved by Commissioner:

Agency: Department of_Labor

Phone
Date :

Tom Cafrhan. Commissioner

Date:

465-4855
2/11/97

2/11/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNORS LEGISLATIVE OFHCE
For further distribution information call the Governor's Legislative Office

Rev 10/54
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m L CSSB 41 He o
If AKOSH were forced to pursue eacn case, significant expenses would be incurred. We could anticipate general fund
expenditures as follows (no federal funds can be spent on these activities):

1) One new PFT Admin Clerk Il will be required to document safely audits reported by employers and monitor the time
frames allowed under CSSB 41.

2) Approximately 1,875 hours of work from existing Occupational Safety Compliance Officers will be required to provide
facts and findings for the attorney. Each case will require approximately 75 hours to conduct the investigation, above and
beyond the time required to perform the inspection, reducing the effectiveness of our OSH program by removing almost

one FTE from our regular enforcement activities.

3) The Assistant Attorney General assigned to LS&S will work approximately 75 hours per case, reviewing files,
preparing affidavits from employees, taking depositions, preparing briefs, conducting hearings, and representing the
'division in court. This also includes travel to areas outside of Anchorage.

Although it is impossible to determine the exact percentage, we have based these estimates on the assumption that 10
percent of employers will claim privilege and immunity when confronted with a request for their safety audit or a citation is
issued. This percentage could go as high as 90%. Should CSSB 41 pass, the Department of Labor will lose their 18(e)
certification which gives the State of Alaska exclusive inspection authority.

In FY96 AKOSH collected S558.0 in unrestricted revenue generated by fines imposed on employers for violations of
safety and health issues. If this bill is passed, it is estimated these revenues would be reduced by at least 10% due to the

reduction of fines that AKOSH would be able to collect

Line 71000 - Personal Services 103.3
1 PFT Admin Clerk Il

Salary 23.0
Benefits 11.2

Occupational Safety Compliance Officers

(75 hrs/case. 25 cases per year, $36.80/hr)
Salary 50.2
Benefits 18.9
Line 72000 - Travel 3.0
Occupational Safety Compliance Officers 6.0
Line 73000 - Contractual Services 194.3
Professional Services -Attorney fees 187.5
(75 hrs/case, 25 cases per year, S100.Q0/hr)

- Attorney travel 6.0
Base phone & long distance charges 0.6
DP Chargeback 0-2
Line 74000 - Commodities 1.0
Office Supplies 10
Lino 75000 - Equipment 5*°
Computer equipment & office furniture (FY98 One-time) 5.0
309 6

TOTAL

Page 2 of 2
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U.S. Department of Labor Se'jeir-«0" 1Comm
Sa'yt-. anti Heniir
Washington. D.C 2C21Q 10eDuty >
mSOo Ass*
FEB | A 1997 ~Aom Asst
RizCEiy CiJ Bx. Sec’y
Tom Casben, Commissioner ASD
Alaska Department of Labor ESD
Post Office Box 21149 FEI 14 1A
Juneau, Alaska 99802-1149
wo fy

Dear Commissioner Cashen:

Per your request, I am writing this letter concerning Alaska'Senate Bill 41 regarding privileges
and immunities related to disclosure of certain self-audits. \'q */-(

As you are aware, Acting Regional Administrator Richard Terrill sent you a letter on January 27
concerning the impact of this bill on the Federally-approved Alaska occupational safety and
health State plan. | wish to reaffirm that the Occupational Safety and Health Administration
(OSHA) strongly opposes grants of privileges and immunities of the kind contained in this bill.
OSHA’s position on this issue is clearly set forth in former Assistant Secretary Joseph Dear’s
November, 1995 testimony before a U.S. Senate committee concerning a comparable Federal bill
which was never enacted. Under the Federal Occupational Safety and Health Act (the Act),
OSHA has access to a” employer records which pertain to the safety and health of employees,
including records created by employer self-audits. No system of employer privileges and
immunities such as in SB 41 has ever been applicable under the Act, and Federal court decisions
make it clear that a self-audit privilege is not consistent with section 8 ofthe Act. To my
knowledge, no other plan State has ever implemented a self-audit privilege.

OSHA is concerned about several major features of this bill that would adversely affect the
Alaska State plan. The bill would create an evidentiary privilege enabling employers to withhold
information usually relied upon by both Federal and State safety and health investigators in cases
involving alleged willful violations as well a:; other circumstances. By requiring Alaska to go to
court to get the most basic information currenlly obtainable under both State and Federal law, yet
not allowing the State access to evidence to show (he court that this information is needed, the
bill creates a "catch 22" dilemma for the State. SB 41 would also create a testimonial privilege
constraining personnel with the Alaska State plan (AKOSH) from interviewing persons
concerning information related to a self-audit, or from compelling persons to testily in court or at
a hearing concerning the audit report. Further, under SB 41 employers would receive immunity
from a civil penalty for a violation voluntarily disclosed to AKOSH.

For these reasons, the employer privileges and immunities proposed in Alaska Senate Bill 41
would greatly limit Alaska’s authority to investigate accidents and illnesses in the workplace,
document their causes, and enforce job safety and health standards. This bill would thus
significantly damage the credibility and effectiveness of Alaska’s enforcement program. As you
know, Congress has required the States with OSHA-approved State plans to maintain an



MEMORANLS$M STAT1&)F ALASKA
DEPARTMENT OF LABOR
Labor Standards & Safety Division

TO: Dwight L. Perkins DATE: February 12, 1997

Special Assistant to the Commissioner
FILE: CSSB4l1
PHONE: 465-4855

SUBJECT: DOL Concerns with
CSSB4lI

FROM: Alan W. Dwyer /
Director

The Following are concerns LS&S have regarding the subject bill:

General Concerns:
It is our opinion that (1) Alaskan businesses have nothing to gain by the passage of Senate Labor &

Commerce CSSB4l and (2) CSSB41 will undermine the Alaska Occupational Safety & Health
(AKOSH) Enforcement program by limiting the department’s access to employer safety audits and
by obstructing the department in its mission to penalize employers who disregard safety rules.

Tliis bill could cause the federal government to withdraw our exclusive safety and health inspection
and enforcement jurisdiction, known as “18(e) certification”.1 In order to receive an 18(e)
certification, the state must meet certain requirements, one of which is that its enforcement must be
as effective as Federal OSHA"’s enforcement. If CSSB41 passes, our enforcement will no longer be
as effective as Federal OSHA'’s enforcement since federal law does not give employers an audit
privilege or grant employers immunity from citations. When an 18(e) certificated state is no longer
as effective as Federal OSHA, Federal OSHA can withdraw the 18(e) certification and even withdraw

enforcement funding.

It's important to realize the many years of hard work it took the department to finally receive its 18(e)
certification in 1984. This was quite an accomplishment. We were the third state to receive it out
of the fourteen who have it. We would hate to see Alaska be the first state to lose it.

We believe that Federal OSHA would not withdraw funding, at least at first. It's more likely that

it will be forced, in cases where employers take advantage of the bill, to ignore or revoke AKOSH's

18(e) certification and take over individual cases. Consequently, we would no longer have exclusive

jurisdiction and Federal OSHA and AKOSH would exercise concurrent jurisdiction in Alaska.
Employers who assert the audit privilege or claim immunity will be dealing with Federal OSHA
rather than AKOSH, and Federal OSHA would disregard our audit privilege and immunity law.
There is no way to predict at what point Federal OSHA would withdraw our enforcement funding.

This would not affect maritime worker safety or federal employee safety which have always
been federal jurisdiction.
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Dear Commissioner Cashen:

Per your request, | am writing this letter concerning Alaska'Senate Bill 41 regarding privileges
and immunities related to disclosure of certain self-audits. g 5j y-

As you are aware, Acting Regional Administrator Richard Terrill sent you a letter on January 27
concerning the impact of this bill on the Federally-approved Alaska occupational safety and
health State plan. | wish to reaffirm that the Occupational Safety and Health Administration
(OSHA) strongly opposes grants of privileges and immunities of the kind contained in this bill.
OSHA’s position on this issue is clearly set forth in former Assistant Secretary Joseph Dear’s
November. 1995 testimony before a U.S. Senate committee concerning a comparable Federal bill
which was never enacted. Under the Federal Occupational Safety and Health Act (the Act),
OSHA has access to a” employer records which pertain to the safety and health of employees,
including records created by employer self-audits. No system of employer privileges and
immunities such as in SB 41 has ever been applicable under the Act, and Federal court decisions
make it clear that a self-audit privilege is not consistent with section 8 of the Act. To my
knowledge, no other plan State has ever implemented a self-audit privilege.

OSHA is concerned about several major features of this bill that would adversely affect the
Alaska State plan. The bill would create an evidentiary privilege enabling employers to withhold
information usually relied upon by both Federal and State safety and health investigators in cases
involving alleged willful violations as well as other circumstances. By requiring Alaska to go to
court to get the most basic information currently obtainable under both State and Federal law, yet
not allowing the State access to evidence to show the court that this information is needed, the
bill creates a "catch 22" dilemma for the State. SB 41 would also create a testimonial privilege
constraining personnel with the Alaska State plan (AKOSH) ffom interviewing persons
concerning information related to a self-audit, or from compelling persons to testify in court or at
a hearing concerning the audit report. Further, under SB 41 employers would receive immunity
from a civil penalty for a violation voluntarily disclosed to AKOSH.

For these reasons, the employer privileges and immunities proposed in Alaska Senate Bill 41
would greatly limit Alaska’s authority to investigate accidents and illnesses in the workplace,
document (heir causes, and enforce job safety and health standards. This bill would thus
significantly damage the credibility and effectiveness of Alaska’s enforcement program. As you
know, Congress has required the States with OSHA-approved State plans to maintain an
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occupational safety and health program which isat least as effective as the Federal. Enactment
of such a provision by the State would seriously undermine the continued approvability of
Alaska 3 18(e) occupational safety and health program, and may result in the withdrawal of
Federal approval and funding for the Alaska program.

Acting Assistant Secretary

cc: Richard S. Terrill, Acting Regional Administrator
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Special Assistant to the Commissioner

FILE: CSSB4l
PHONE: 465-4855

SUBJECT: DOL Concerns with
CSSB41

FROM: Alan W. Dwyer].
Director

The following are concerns LS&S have regarding the subject bill:

General Concerns:
It is our opinion that (1) Alaskan businesses have nothing to gain by the passage of Senate Labor &

Commerce CSSB41 and (2) CSSB41 will undermine the Alaska Occupational Safety & Health
(AKOSH) Enforcement program by limiting the department’s access to employer safety audits and
by obstructing the department in its mission to penalize employers who disregard safety rules.

Tilis bill could cause tiie federal government to withdraw our exclusive safety and health inspection
and enforcement jurisdiction, known as “18(e) certification”.1 In order to receive an 18(e)
certification, the state must meet certain requirements, one of which is that its enforcement must be
as effective as Federal OSHA"’s enforcement. If CSSB4I passes, our enforcement will no longer be
as effective as Federal OSHA’s enforcement since federal law does not give employers an audit
privilege or grant employers immunity from citations. When an 18(e) certificated state is no longer
as effective as Federal OSHA, Federal OSHA can withdraw the 18(e) certification and even withdraw

enforcement funding.

It's important to realize the many years of hard work it took the department to finally receive its 18(e)
certification in 1984. This was quite an accomplishment. We were the third state to receive it out
of the fourteen who have it. We would hate to see Alaska be the first stale to lose it.

We believe that Federal OSHA would not withdraw funding, at least at first. It's more likely that

it will be forced, in cases where employers take advantage of the bill, to ignore or revoke AKOSH's
18(e) certification and take over individual cases. Consequently, we would no longer have exclusive
jurisdiction and Federal OSHA and AKOSH would exercise concurrent jurisdiction in Alaska.
Employers who assert the audit privilege or claim immunity will be dealing with Federal OSHA
rather than AKOSH, and Federal OSHA would disregard our audit privilege and immunity law.
There is no way to predict at what point Federal OSHA would withdraw our enforcement funding.

This would not affect maritime worker safety or federal employee safety which have always
been federal jurisdiction.



I think that most people ~fpd agree that Alaskan businesses wi if given a choice, choose
AKOSH over Federal OSHA. AKOSH s set up to deal with local concerns. Our inspectors,
administrators, and board members are all Alaskans. If an employer wants to fight (contest) a
citation, the Alaska Occupational Safety & Health Review Board holds a hearing. The Alaska
Occupational Safety & Health Review Board consists of a representative from the Alaska public,
Alaska industry and Alaska labor. The three board members meet with a hearing officer, who is also
an Alaskan, to hear testimony and make a decision. Our Alaska court would hear an appeal from the
Board’s decision if the employer was dissatisfied with the decision. In contrast, if Federal OSHA
were to conduct an investigation and issue a citation, the employer’s contest of the citation would be
decided by an administrative law judge from Seattle. If the employer was dissatisfied with the
administrative law judge’s decision, the federal OSHA Review Commission in Washington D.C.
would hear the appeal and any further review would be by the federal court.

Privilege Concerns:
The audit privilege will prevent OSHA officers from gathering evidence to support citations, delay

investigations, and may prevent the department from issuing citations within 1SO days of the
discovery of the violations, as required under AS 18.60.091(c). In addition, AKOSH is mandated by
a written contract with Federal OSHA to operate its enforcement program according to strict federal
guidelines which are monitored by the Federal OSHA on a quarterly basis. In order for AKOSH to
comply with the contract, it must issue citations by following federal procedures.

Under federal and state OSHA law, there are four different categories for citations: Willful. Repeat,
Serious and Other-than-Serious. Each type requires proof of certain facts which we may not be able
to obtain if an employer asserts the audit privilege. For example, to prove a serious citation, we have
to prove that the employer knew or should have known of the violation. To prove a willful citation,
we have to prove that the employer intentionally or recklessly disregarded an OSHA safety standard.
To prove a repeat, we need to prove that the employer at least once previously violated a standard.

Often an employer relies on the expertise of its employees or a third party to collect data and analyze
the data. The proposed bill makes the audit analysis privileged and confidential. An example of
how this privilege could impede or prevent a hazard from being corrected, is when we receive an
employee complaint that a crane has not been inspected in many years and has possible structural
damage. After arriving at the scene, our inspector requests all paperwork on the equipment so that
we could see the raw data and analysis by a qualified person to determine the structural integrity of
the crane. The employer claims privilege because it has properiy submitted its intention to perform
a safety audit on the crane and has completed it within the proper time frame.

We would go to court for permission to view and use the confidential analysis. This could take a
considerable amount of time which would be costly for the department and for the employer. Each
party would have to file briefs and pul on evidence at an evidentiary hearing. The court may or may
not allow us to use the audit. All this takes time and the court may not issue a decision for many
weeks. This will delay our investigation and our issuance of a citation.

As stated above, without proof of the safety hazard and of the employer's prior knowledge we cannot
require the employer to correct the violation and write a "willful" or even possibly a "serious"
citation. We would not be able to use the employer's analysis to require immediate abatement but
would have to hire a qualified person to conduct the analysis for us, which may take time and leave
employees exposed to a hazard. Federal OSHA has no such obstacle to its enforcement program.
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Therefore, in the interest of worker safety, court costs and time requirements, AKOSH would turn
the case over to the Federal OSHA at the point where the employer claims privilege.

Immunity Concerns:
Continuing with the case above, if they voluntarily gave us the safety audit and we were able to prove

employer knowledge and we issued a "serious" citation, we could not pursue a violation if the
employer asserted immunity. This will be another violation of our contract with Federal OSHA since
federal law requires that we pursue enforcement for a serious violation. Similarly, if we wanted to
assert a repeat violation as required under our contract with Federal OSHA, we could not issue a
repeat violation if the employer only once previously violated a regulation; wunder the bill, an
employer would lose immunity only if it “repeatedly or continuously” violated a regulation. In order
to assert a willful citation, we would have to litigate in court whether the employer is no longer

immune from a citation.

Another concern with the immunity portion of the bill is that AKOSH would be prevented from
issuing citations in cases where we discover hazards in an audit which is voluntarily disclosed to us,
but the employer was unaware of those hazards. This encourages sloppy audits when an employer
is not accountable for hazards its audit has overlooked. Issuing citations is the only means AKOSH

has to ensure hazards are corrected.

An additional concern is that an employer will give notice of an audit whenever it begins work at a
temporary facility, such as a construction site or an asbestos removal site, thereby making the
employer immune from citations. Under CSSB41, the employer will have 90 days to correct
violations and will likely have left the site by the expiration of the 90 days. In contrast, Federal
OSHA would require immediate abatement if the violation presented an immediate hazard to the

employee’s health.

Summary:
The purpose of the Department of Labor is to foster and promote the welfare of the wage earners of

the state, improve their working conditions and advance their opportunities for profitable employment.
We feel that while the intention of this bill is to enhance the safety of the worker, in reality it will
tie the hands of the agency charged with protecting the worker from the few dishonest and
unscrupulous employers who would hide behind the protection that this bill provides. While most
employers realize that safety is good business, unfortunately there are many that do not. AKOSH s
there to protect the workers from those who would put them at risk.

Allowing immunity from citations and making safety audits privileged documents would encourage
the unscrupulous employer to disregard safely rules. It would result in the federal government
revoking our hard won 18(e) certification. This would allow Federal OSHA to conduct inspections
in Alaska whenever an employer asserts the privilege or claims immunity. Federal OSHA and the
federal courts will not apply the audit privilege or the immunity provision in CSSB4l. Consequently,

Alaskan businesses will not gain anything from CSSB4lI.



EXPLANATION OF CHANGES TO SB 41.

GENERAL COMMENTS :

Mike Pauley and I were directed by the Sponsor towork with representatives of the
departments affected by the bill to try to come to consensus on various points. We have
very productive discussions with the Departments of Law and Environmental
Conservation. However, the draft provided by those departments left out health and safety
laws, while the Committee Substitute retains the original purview of SB 41, and includes
health and safety laws.

There are two other <feas where the sponsor indicated he would prefer work
continue in the Judiciary committee: j~~~ -

a) Trigger tomake the immunity unavailable ifa federally delegated
program requires imposition of a penalty for a violation. The sponsor has directed that the
language proposed by the departments be left out of the CS, but he intends to continue to
work with the departments and the Senate Judiciary Committee on the problem of federally
delegated programs and the effect of SB 41.

b) The definition of the term "commence"™ when used in conjunction with
"commencing an audit". This phrase needs to be clearly defined and understood and is also
within the purview of the Senate Judiciary Committee.

0f the four amendments provided by the International Association of Drilling
Contractors, one was incorporated. One was deemed within the purview of the Senate
Judiciary Committee and two were deemed unnecessary after inclusion of language from
the departments” proposal.

SeCtIOH 1, Findings: Intent:

Proposal : Environmental Law
CSSB41: Environmental, Health & Safety
Proposal : "confidential self-evaluation and analysis"
CSSB41: accepted
Proposal : "persons' for "entities”
CSSB 41: accepted
Proposal: "compliance plan" for "corrective action plan”
CSSB 41: accepted
Section 2:
Sec. 09.25.450 Audit Report Privilege:
@
Proposal : Change title to reflect only environmental privilege
CSSB 41: Not accepted
Proposal : Makes clear that its the owner/operator who prepares an

audit report who has the privilege. Begin tochange focus
from the "audit report” to the information which is
privileged

CSSB 41: Accepted
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CS FOR SENATE BILL NO. 41(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsorfs):  SENATORS LEMAN, Pearce, Taylor
A BELL

FOR AN ACT ENTITLED
"An Act vrelating to environmental audits and health and safety audits to

determine compliance with certain laws, permits, and regulations."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:

(1) as environmental and health and safety regulations evolve, performancc-

jased standards will increasingly replace the traditional command-and-control approach of
itate regulatory practices; this shift is expected to save money for both the state and regulated
mtities and to lead to the integration of environmental and health and safety protections and
lormal operating procedures for regulated facilities and operations; in order to foster a
lartnership between the public and private sectors and promote this integration, it is the intent
if the legislature to establish under this Act a responsible incentive program to encourage
oluntary, critical self-evaluation and analysis by regulated entities of their compliance with
nvironmental and health and safety requirements by authorizing certain qualified privileges

nd immunities related to those self-evaluations;

, 1 CSSB 41(L&C)
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(2) the public has a strong interest in encouraging routine self-review of
environmental and health and safety business practices and procedures; this encouragement
can best be achieved by preserving the free flow of information; the free flow of the kind of
information that is generated by self-audits would be curtailed if a privilege for the audits
were not available; therefore, it is the intent of the legislature to recognize an audit privilege
under this Act to protect the confidentiality of communications related to voluntary internal
environmental and health and safety audits; however, the legislature does not intend that the
parts of an audit report consisting of confidential self-evaluation and analysis that are
privileged under this Act may be used to shield a person from liability under applicable laws
and regulations by blocking access to relevant facts;

(3) the public also has a strong interest in obtaining cost-effective correction
of inadvertent environmental and health and safety violations; this goal can best be achieved
by offering qualified immunity from administrative and civil penalties to regulated persons
who promptly report known violations of environmental and health and safety regulations that
are uncovered as part of an audit so that the violations can promptly be corrected and a
compliance plan can be negotiated with the appropriate governmental regulatory agency;

(4) an effective enforcement program is also necessary to protect the public
lealth and welfare and the environment; the legislature intends that the audit privilege and the
mmunities established in this Act should be applied in a manner that promotes compliance

vith environmental and health and safety laws, whether through voluntary compliance or

hrough enforcement efforts.
* Sec. 2. AS 09.25 is amended by adding new sections to read:
Article 5. Privileges and Immunities

Related to Disclosure of Certain Self-Audits and Violations.

Sec. 09.25.450. Audit report privilege, (a) Except as provided in
AS 09.25.460, an owner or operator who prepares an audit report or causes an audit
report to be prepared has a privilege to refuse to disclose, and to prevent another
person from disclosing, the parts of the report that consist of confidential self-
evaluation and analysis of the owner’s or operator’s compliance with environmental
or health and safety laws. Except as provided in AS 09.25.455 - 09.25.480, the

privileged information is not admissible as evidence or subject to discovery in

CSSB 4L(L&C) R
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(1) acivil action, whether legal or equitable; or
(2) an administrative proceeding, except for workers Zcompensation
proceedings.

(b) With respect to confidential self-evaluation and analysis in an
environmental audit, in order to qualify for the privilege under this section and the
immunity under AS 09.25.475, at least 15 days before conducting the audit, tiie owner
or operator conducting the audit must give notice by certified mail to the department
of the fact that it is planning to commence the audit. The notice must specify the
facility, operation, or property or portion of the facility, operation, or property to be
audited, the date the audit will begin and end, and the general scope of the audit. The
notice may provide notification of more than one scheduled environmental audit at a
time. Once initiated, an audit shall be completed within 30 days unless a longer period
of time is agreed upon between the owner or operator and the department. The audit

report must be completed in a timely manner.
(©) The following persons may claim the privilege available under (a) of this

section:
(1) the owner or operator who prepared the audit report or caused the

audit report to be prepared;

(2 aperson who conducted all or a portion of the audit but did not
personally observe or participate in the relevant instances or events being
reviewed for compliance;

(@ a person to whom confidential self-evaluation or analysis is
disclosed under AS 09.25.455(b); or

(4 acustodian of the audit results.

(d) A person who conducts or participates in the preparation of an audit report
and who actually observed or participated in conditions or events being reviewed for
compliance may testify about those conditions or events but may not, in a proceeding
covered by (@) of this section, be compelled to testify about or produce documents
consisting of confidential self-evaluation and analysis.

(&) A person claiming the privilege described in this section has the burden of

proving the applicability of the privilege.

3 CSSB 41(L&C)
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(0 To facilitate identification, each document in an audit report that contains
confidential self-evaluation or analysis shall be labeled "AUDIT REPORT:
PRIVILEGED DOCUMENT . ™

I (@ A government agency or its employees or agents may not, as a condition
of a permit, license, or approval issued under an environmental law, require an owner

| or operator to waive the privilege available under this section.

$ (h) Except when the privilege is waived under AS 09.25.455(a) or disclosure

i ismade under AS 09.25.455(b), neither an agency nor its employees or agents may

I review or otherwise use the part of an audit report consisting of confidential self-

( evaluation or analysis during an inspection of a regulated facility, operation, or
1 property or an activity of a regulated facility, operation, or property.

12 (i) This section may not be constmed to

12 (D) prevent a regulatory agency from issuing an emergency order,
14 seeking injunctive relief, independently obtaining relevant facts, conducting necessary
15 inspections, or taking other appropriate action regarding implementation and
16 enforcement of an applicable environmental or health and safety law, except as
17 otherwise provided in AS 09.25.475; or

18 (2) authorize a privilege for uninterrupted or continuous environmental
19 or health and safety audits.

20 Sec. 09.25.455. Waiver and disclosure, (@ The privilege in AS 09.25.450
21 does not apply to the extent the privilege is expressly waived in writing by the owner
22 or operator who prepared the audit report or caused the report to be prepared.

23 (0] Disclosure of the part of an audit report or information consisting of
24 confidential self-evaluation or analysis does not waive the privilege established by
25 AS 09.25.450 if the disclosure is made only

26 (€)) 1o address or correct a matter raised by the environmental or health
27 and safety audit and is made only to

28 (A) a person employed by the owner or operator, including
29 temporary and contract employees;

30 (B) a legal representative of the owner or operator;

31 (C) an officer or director of the regulated fecility, operation, or

4(L&C) R
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(D) a partner of the owner or operator;

(E) an independent contractor retained by tiie owner or operator;

(F) the principal of the independent contractor who conducted

an audit on the principal 3 behalf;

() under die terms of a confidentiality agreement between the owner

or operator who prepared the audit report or caused the audit report to be prepared and
(A) a partner or potential partner of the owner or operator of the

facility, operation, or property;

(B) a transferee or potential transferee of an interest in the
facility, operation, or property;

(C) a lender or potential lender for the facility, operation, or
property; or

(D) a person engaged in the business of insuring, underwriting,

or indemnifying the facility, operation, or property; or

(©) under a written claim of confidentiality to a government official or

agency by the owner or operator who prepared the audit report or who caused the audit

report to be prepared.

© Documents consisting of confidential self-evaluation and analysis that are

disclosed under (b)(3) of this section are required to be kept confidential and are not
subject to disclosure under AS 09.25.110 - 09.25.220.

Sec. 09.25.460. Nonprivileged materials, (@ There is no privilege under
AS 09.25.450 for that part of an audit report that contains the following;

(1) objective facts;

(2 a document, communication, datum, report, or other information
required by a regulatory agency to be collected, developed, maintained, or reported
under an environmental or health and safety law, under a permit issued under an
environmental or health and safety law, as a requirement for obtaining, maintaining,
or renewing a license, as a requirement under a contract or lease with the state, or as

a requirement under an administrative order or court order or decree;

5 CSSB 4UL&C)
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(@ information that a regulatory agency obtains by observation,
sampling, or monitoring;

(% information that a regulatory agency obtains from a source that was
not involved in compiling, preparing, or conducting the environmental or health and
safety audit report;

(5) a document, communication, datum, repon, or other information
collected, developed, or maintained in the course of a regularly conducted business
activity or regular practice other than an environmental or health and safety audit;

(6) a document, communication, datum, report, or other information
that is independent of the environmental or health and safety audit, whether prepared
or existing before, during, or after the audit; and

(7) a document, communication, datum, report, or other information,
including an agreement or order between a regulatory agency and an owner or

operator, regarding a compliance plan or strategy,

® An audit report is not privileged and is admissible as evidence and subject

to discovery in a proceeding relating to pipeline rates, tariffs, fares, or charges.

Sec. 09.25.465. Exception: disclosure required by court, (@ A court with
jurisdiction may require disclosure of confidential self-evaluation and analysis
contained in an audit report in a civil proceeding if the court determines, after an in
camera review consistent with the appropriate rules of procedure, that the

(1) privilege is asserted for a criminal or fraudulent purpose;
(2) information for which the privilege is claimed is evidence of

substantial injury to one or more persons at the site audited or to persons, property, or

the environment offsite;
(©)] audit report shows evidence of noncompliance with an

environmental or health and safety law and appropriate efforts to achieve compliance

with the law were not promptly initiated and pursued with reasonable diligence after

discovery of noncompliance;
(4) audit report was prepared for the purpose of avoiding disclosure of

information required an investigative, administrative, or judicial proceeding that,

at the time of the report"s preparation, was inwr.iatyl or in progress; or

6~
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o) privilege would result in a miscarriage of justice or the denial of
a fair trial t the party challenging the privilege.
() A party seeking disclosure under this section has the burden of proving that
(@ of this section applies.
Sec. 09.25.475. Voluntary disclosure; immunity, (@) Except as provided by
this section, an owner or operator who makes a voluntary disclosure of a violation of

an environmental or health and safety law is immune from an administrative or civil

! penalty for the violation disclosed, for a violation based on the facts disclosed, and for
i a violation discovered because of the disclosure that was unknown to the owner or
k operator making the disclosure.
u () Immunity is not available under this section if the violation resulted in
1. substantial injury to one or more persons at the site audited or to persons, property, or
2 the environment offsite.
1A (©) A disclosure is voluntary for die purposes of this section only if
IS (1) the disclosure is made prompdy after knowledge of the information
16 disclosed is obtained by the person;
17 (2 die disclosure ismade in writing by certified mail to an agency that
18 has regulatory authority with regard to the violation disclosed;
19 (3 an investigation of the violation was not initiated or the violation
20 was not independently detected by an agency with enforcement jurisdiction before the
21 disclosure was made using certified mail; under this paragraph, the agency has the
22 burden of proving that an investigation of the violation was initiated or the violation
23 was detected before receipt of the certified mail;
24 (@ die disclosure arises out of a voluntary environmental or health and
25 safety audit;
26 (5) the owner or operator making the disclosure initiates, within a
27 reasonable time, an appropriate effort to achieve compliance, pursues that effort with
28 due diligence, and corrects or implements a scries of measures designed to remedy die
29 noncompliance within a reasonable time; and
30 (6) the owner or operator making die disclosure cooperates with die
31 appropriate agency in connection with an investigation of the issues identified in the

B CSSB 41(LAC)
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disclosure and agrees under terms of a confidentiality agreement to disclose to the
agency, on request of the agency, the part of the audit report that describes the
implementation plan or tracking system developed to correct past noncompliance,
improve current compliance, or prevent future noncompliance.

@ To qualify for immunity under this section, the owner or operator making
the disclosure must

(1) promptly initiate appropriate efforts to achieve compliance and
remediation and pursue those efforts with due diligence;

(2) correct the violation within 90 days or enter into a compliance
agreement with the appropriate agency that provides for completion of corrective and
remedial measures within a reasonable time;

(3) implement appropriate measures designed to prevent the recurrence
of the violation; and

(4) cooperate with the appropriate agency in connection with an
investigation of the issues identified in the disclosure; an agency may request that the
owner or operator allow the agency to review, under an agreement as described in
AS 09.25.455(b)(3), the relevant portions of the confidential seif-evaluation and
analysis as necessary to determine that appropriate corrective actions have been
identified.

® A disclosure is not voluntary for purposes of this section if it is a
disclosure to a regulatory agency expressly required by an environmental or health and
safety law, a permit, a license, or an enforcement order or decree.

(0 Immunity under this section for violation of an environmental law is
available only for a violation that is discovered as a result of information or documents
first produced or obtained during the time period specified in the notice required under
AS 09.25.450(b).

(1)) During the audit period specified in the notice required under
AS 09.25.450(b), the department may not initiate an inspection, monitoring, or other
investigative activity concerning the audited fecility, operation, or property based solely
on the receipt of a notice under AS 09.25.450. The department has the burden of

proving that an inspection, monitoring, or other investigative activity concerning die

CSSB 41CL&C) .
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audited fecility, operation, or property initiated after receiving a notice under
AS 09.25.450 was not initiated based solely on receiving the notice.

(@] A violation that has been voluntarily disclosed and to which immunity
applies under this section shall be identified by the regulatory agency in its compliance
history report as having been voluntarily disclosed.

Sec. 09.25.480. Exceptions to immunity; mitigation, (@ There is no
immunity under AS 09.25.475 ifa court finds that

(1) the owner or operator claiming the immunity has

(A) intentionally, knowingly, or recklessly committed or
authorized the violation;

(B) within the 36 months preceding the violation, repeatedly or
continuously committed violations that arc the same as, or similar to, the
violation for which immunity is sought;

(C) not attempted to bring the fecility, operation, or property
into compliance and this failure constitutes a pattern of disregard of
environmental or health and safety laws; or

(2) the offense was committed intentionally or knowingly by a member
of the owner 3 or operator”s management or an agent of the owner or operator and the
owner 3 or operator 3 policies or lack of prevention systems contributed materially to
the occurrence of the violation.

()] An administrative or civil penalty that is imposed on a person for violation
of an environmental or health and safety law when the person has made a voluntary
disclosure under AS 09.25.475(a) but is not granted immunity because of (@) of this
section may, to the extent appropriate and not prohibited by law, be mitigated by

(D) the voluntariness of the disclosure;

(2) efforts by the disclosing party to conduct environmental or health
and safety audits and to complete any resulting implementation plan or tracking system
for corrective and preventive action;

(3 remediation;

(4 cooperation with government officials investigating the disclosed

violation;

! CSSB 41(L&C)
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() the nature of the violation; and
(6) other relevant considerations.
Sec. 09.25.485. Relationship to other recognized privileges. AS 09.25.450 -
09.25.490 do not limit, waive, or abrogate the scope or nature of a statutory or
common law privilege, including the work product doctrine, the attomey-client
privilege, and any other privilege recognized by a court with appropriate authority in
this state.

! Sec. 09.25.490. Definitions, (@ In AS 09.25.450 - 09.25.490.

( m "audit report” means a report that includes each document and
1( communication, other than those set out in AS 09.25.460, produced from an
1] environmental or health and safety audit; general components that may be contained
1; in a completed audit report include
i- (A) a report, prepared by an auditor, monitor, or similar person,
n including the scope of the audit, the dates the audit began and ended, the
is information gained in the audit, findings, conclusions, recommendations,
16 exhibits, and appendices;

17 (B) memoranda and documents analyzing all or a portion of the
18 materials described in (A) of this paragraph or discussing implementation
19 issues; and

20 (C) an implementation plan or tracking system to correct past
21 noncompliance, improve current compliance, or prevent future noncompliance;
22 ()] "confidential self-evaluation and analysis” means the part of an
23 audit report that consists of memoranda and documents that evaluate or analyze all or
24 part of tiie material described in the audit report, including implementation issues or
25 an audit implementation plan or tracking system to correct past noncompliance,
26 improve cunent compliance, or prevent future noncompliance with an environmental
27 or health and safety law, and that is

28 (A) a voluntary, confidential, critical, intemal, and retrospective
29 review, self-evaluation, or analysis of conduct, practices, and occurrences and
30 their resulting consequences; and

31 (B) prepared and maintained with the expectation that itwill be

CSSB 41(L&C) BT
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kept confidential;

(3 'department" means the Department of Environmental Conservation;

@ environmental or health and safety audit” means a voluntary,
confidential, critical, intermal, and retrospective review, self-evaluation, or analysis of
current or past conduct, practices, and occurrences and their resulting consequences,
including an assessment that is a part of the owner 3 or operator 3 compliance
management system, whether or not conducted on a regular basis or in response to a
particular event, by an owner or operator or by an employee or independent contractor

of an owner or operator and is
(A) conducted in the expectation that itwill be confidential; and

(B) specifically and exclusively designed and undertaken for the
purpose of determining compliance with environmental or health and safety
laws or a permit issued under those laws;

(5) "environmental or health and safety law" means

(A) a federal or state environmental or occupational health and
safety law; or

(B) a rule, regulation, or municipal ordinance adopted in
conjunction with or to implement a law described by (A) of this paragraph;

(6) "intentionally" has the meaning given in AS 11.81.900;

(M "knowingly" has the meaning given in AS 11.81.900;

(8 "owner or operator" means a person who owns or operates a
regulated facility, operation, or property;

(9 ‘"penalty" means an administrative or civil sanction imposed by the
state topunish a person for a violation of a statute or rule; the term docsnot include
a technical or remedial provision ordered by a regulatory authority;

(10) "recklessly" has the meaning given in AS 11.81.900;

(11) "regulated facility, operation, or property” means a fecility,

operation, or property that is regulated under an environmental or health and safety

law.

) To fully implement the privilege and immunity established under

AS 09.25.450 - 09.25.490, the term "environmental,or health and safety law" shall be

1 CSSB 41(L&C)
New Text Underlined [DELETED TEXT BRACKETED]
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11 construed broadly.

* Sec. 3. APPLICABILITY. The privilege and immunity created by AS 09.25.450 -
3 [09.25.490, added by sec. 2 of this Act, apply to environmental or health and safety audits that

4 Jlare conducted on or after the effective date of this Act.
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Honorable Loren Leman
Chairman, Senate Labor and Commerce Committee JAN 27:&97

State of Alaska
State Capitol

January23” 1997

Is:

Juneau, Alaska 99801-1182 JUNEAU
c-::
Re: Senate Bill No. 41; An  Act relating to

environmental audits and health and safety
audits to determine compliance with certain
laws, permits, and regulations.

Dear Senator Leman:

I have reviewed Senate Bill 41 and | am concerned that it
may compromise or even jeopardize Alaska3 federally approved and
federally funded OSHA program. In order to understand how this
bill may affect Alaska 3 OSHA program, it is important to understand
the relationship between Alaska®™s OSHA program and the federal OSHA

program.

In the mid-1970°"s, the Uu.sS. Congress enacted the
Occupational Safety and Health Act (TUSHA . 29 U.S.C. & 650.
Congress gave the U.S. Department of Labor the power to promulgate
workplace safety standards. Congress alsogave the U.S. Department
of Laborthe right to enter workplaces and conduct inspections. 29
U.s.cC. 8 657. In 29 U.S.C. 8 657, Congress gave the U.S.

Department of Labor the authority to subpoena persons and documents
when it conducts 1inspections.

In the Occupational Safety and Health Act, Congress also
provided that the U.S. Department of Labor could approve a state
enforcement OSHA plan so 1long as the state OSHA plan was as
effective as federal OSHA. 29 U.S.C. 8B 667. There are about 25

federally approved state enforcement plans.



Honorable Loren Leman January 23, 1997
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Our file: 661-97-080

Alaska would be the first state, which has a federally
approved OSHA state plan, that passed a law expanding the audit
privilege/immunity to workplace safety inspections.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Enclosure

TNS :akb

cc: I/itonorable Commissioner Tom Cashen

Department of Labor
Patrick Pourchot, Legislative Director

Office of the Governor
Dwight Perkins, Special Assistant

Department of Labor
Deborah Behr, Assistant Attorney General

Legislation & Regulations Section

Department of Law
Marie Sansone, Assistant Attorney General

Department of Law
Chrystal Smith, Legal Administrator

Department of Law
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January 23, 1997

Honorable Loren Leman

Chairman, Senate Labor and Commerce Committee
State of Alaska

State Capitol

Juneau, Alaska 99801-1182

Re: Senate Bill No. 41; An Act
environmental audits and health
audits to determine compliance
laws, permits, and regulations.

Dear Senator Leman:

I have reviewed Senate Bill 41 and 1

TONY KNOWLES. GOVERNOR
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FAX (907)451-2846
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am concerned that it

may compromise or even jeopardize Alaska"s federally approved and

federally funded OSHA program. In order to

understand how this

bill may affect Alaska®s OSHA program, it is important to understand
the relationship between Alaska®s OSHA program and the federal OSHA

program.

In the mid-1970"s, the Uu.sS.

Occupational Safety and Health Act (“0SHA?).

Congress
29 U.s.cC.

enacted the
8 650.

Congress gave the U.S. Department of Labor the power to promulgate

workplace safety standards.

of Labor the right to enter workplaces and conduct
Congress

u.s.cC. 8 657. In 29 U.S.C. g 657,

Congress also gave the U.S. Department

inspections. 29
gave the U.S.

Department of Labor the authority to subpoena persons and documents

when it conducts inspections.

In the Occupational Safety and Health Act, Congress also
provided that the U.S. Department of Labor could approve a state

enforcement OSHA plan so long as the state

effective as federal OSHA. 29 U.S.C. 8 667.
federally approved state enforcement plans.

OSHA plan was as
There are about 25



Honorable Loren Leman January 23, 1997
Chairman, House Resources Committee Page 2
Our file: 661-97-080

In 29 C.F.R. & 1952.240, the U.S. Department of Labor
approved Alaska®s state plan because it is as effective as the
federal program. AS 18.60.030(5). Consequently, the U.S.
Department of Labor oversees Alaska3 state OSHA program and
substantially funds the program.

Senate Bill 41, in my opinion, will make our state OSHA
programless effective than the federal OSHA program 1in two ways.

First, Senate Bill 41 creates a privilege for “audits.™
Thefederal OSHA program has no such privilege. Currently, when
the Alaska Department of Labor conducts its investigation, 1it, like
the U.S. Department of Labor, <can subpoena documents from a.i
employer. AS 18.60.083. This bill will prevent the Alaska
Department of Labor from subpoenaing audit information that the
U.S. Department of Labor can subpoena. Documents, such as audits,
can provide very important evidence, particularly in cases where an
employer has willfully violated an OSHA regulation.
AS 18.60.095(a). It is very difficult to prove an employer 3 state
of mind; often the Alaska Department of Labor must weigh the
employer 3 word against an employee®s word. Under Senate Bill 41,
the Department would not be able to obtain audit information which
might demonstrate that the employer knew of the violation and
knowingly chose not to correct the violation. In contrast, the
U.S. Department of Labor could obtain this information during 1its

inspection.

Second, Senate Bill 41 provides immunity in certain
situations. The U.S. Department of Labor does not provide
employers with 1immunity. Consequently, the U.S. Department of
Labor could bring OSHA citations against employers, that the Alaska

Department of Labor could not bring.

I am only aware of one state that has expanded the audit
privilege/immunity beyond environmental audits. Tc .ny\an"lAJ72,
only Texas has expanded the audit privilege/immunity to “fiealth and
safety audits.” Texas does not have a federally approved state
enforcement OSHA plan. Consequently, the U.S. Department of Labor
conducts workplace safety inspections in Texas. Federal OSHA
enforcement would not be affected by the Texas law.
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Our file: 661-97-080

Alaska would be the first state, which has a federally

approved OSHA state plan, that passed a law expanding the
privilege/immunity to workplace safety inspections.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Toby N. Steinberger U
Assistant Attorney General

Enclosure

TNS:akb

CC:

Dnorable Commissioner Tom Cashen

Department of Labor

Patrick Pourchot, Legislative Director
Office cf the Governor

Dwight Perkins, Special Assistant
Department of Labor

Deborah Behr, Assistant Attorney General
Legislation & Regulations Section

Department of Law
Marie Sansone, Assistant Attorney General

Department of Law
Chrystal Smith, Legal Administrator

Department of Law

Page 3
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The Honorable Tom Cashen

Commissioner, Alaska Department of Labor
P.O. Box 21149

Juneau, Alaska 99802-1149

Dear Commissioner Cashen: %
Per your request, we have performed a preliminary review of Alaska Senate Bill 41 regarding
privileges and immunities related to disclosure of certain self-audits.

Alaska Senate Bill 41 would impose very substantial limitations upon Alaska’s authority to
investigate accidents and illnesses in the workplace, to document the causes of those accidents
and illnesses, and to administer a program of fair and effective enforcement. One of the most
basic responsibilities Congress placed upon states which elect to maintain their own, federally-
approved occupational safety and health plan is to provide standards, and a system for the
enforcement ofthose standards, which are “at least as effective as” the standards and
enforcement program implemented by federal OSHA.

No system ofemployer privileges and immunities comparable to the one envisioned in SB 41 has
ever been applicable under the federal Occupational Safety and Health Act, and indeed, federal
court decisions make it clear that a self-audit privilege would be inconsistent with section 8 of
that Act. Nor, to my knowledge, has any other state with a federally-approved OSHA plan ever

implemented such a privilege.

SB 41 wouid create an evidentiary privilege enabling employers to withhold information
customarily relied upon by safety and health investigators, federal and state, not only in cases
involving alleged willful violations but many other routine circumstances as well. OSHA
standards and regulations dealing with chemical process safety, confined spaces, workplace
respiratory hazards, occupational noise, and a wide variety of other hazards all involve some
degree of self-policing by the employer, documentation of which would be largely unavailable
outside the company if SB 41 were enacted. Investigation of OSHA cases involving such diverse
issues as multi-employer work site responsibilities, the genial duty clause, and whistleblower

RECEIVED
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protection cases would be impeded.
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In summary, the employer privileges and immunities proposed in this bill would significantly
impair the credibility and effectiveness of Alaska OSHA’s enforcement program. Because an
effective enforcement program is a statutory mandate for ail state plans, enactment of such a
provision by the state would seriously undermine the continued approvability of the Alaska
OSHA program, and may result in a recommendation to the Assistant Secretary that federal

approval and funding for the Alaska program be withdrawn.

Sincerely,

Richard S. Terrill
Acting Regional Administrator

cc: Paula White, Director, Federal-State Operations.
Frank Strasheim, Deputy Assistant Secretary
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U.S. DEPARTMENT OF LADOR
Omen or thb Soucttor
WASHINGTON. DC. 20110

Mr. Dwight Perkins
State of Alaska

VTA FAX (907)465-2784

Attached, per our discussion, are recent statements setting out the U.S. Labor Department s
position on self-audit privileges. Please forward to Ms. Steinberger as soon as possible.



U.S. DEPARTMENT OF LABOR
OrrTF* NI TNK -Souqtob.
WASHINGTON. DC. M110

Toby N. Steinbcrger
Assistant Attorney General
Office ofthe Attorney General
Stare of Alaska

1031 West 4th Ave.
Anchorage, AK 99.501

VIA FAX (907) 276-3697

Dear Ms. Steinbcrger:

Attached are copies of two relatively recent statements of position by the U.S. Department of
Labor regarding evidentiary privileges for employer self-audit reports.

The first statement is an e?.cerpt from Senate testimony opposing federal enactment ofan
employer self-audit privelcge; the bill referred to in the testimony was never enacted. The second
is a morn detailed discussion ofthe Labor Department’s findings in response to an industry-
sponsored proposal for administrative recognition of such a privilege. | believe the Department s

strong opposition to these proposals speaks for itself

Counsel for Legal Advice
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STATEMENT OT JOSEPH A. DEAR
ASSISTANT SECRETARY 07 LABOR
FOR OCCUPATIONAL SAFETY AND HEALTH
BEFORE THE
COMMITTEE ON LABOR AND HUMAN RESOURCES
UNITED STATES SENATE

NOVEMBER 39, 1995

Madam Chairman and Memb-ra of tha Committee:

Thank yon for this opportunity to discuss S. 1423, the

occupational Safety and Health Reform and Reinvention Act. I am

pleased to appear before you today to present th*

Administration®s views on this legislation.

Before addressing 5. 1423 1 would lik* to provide a brief
update on OSHA"s current reinvention activities. During my
appearance before the Committee last June | described in son*
detail the tremendous difference that OSHA has made to millions
of America®"s working families— the large reduction in workplace
fatalities, the positive impact of standard* such as those for

trenching, lead and cotton dust, and th* effectiveness of OSHA"s
inspections in reducing Injury rate*. I also noted that in spite
of these accomplishments, OSHA"a work was far from done.

Fatalities still occur at a rate of 17 workers a day, and another

Lfi,ooo uorksre are injured on the job every day.

Finally, t told you about the major reform* taking place

within the Mew OSHA to reinvent the way we do business— changing
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this concept should be explored further
throuah pilot programs. For example, the State of Virginia is
testing a consultant certification process in which state
personnel will accompany the private consultant during the
workplace visit to verify the consultant®s knowledge and skills.
The results of this and other similar initiatives should be
reviewed and the necessary monitoring and quality control
mechanisms must be in place before decisions are made as to
Whether third-party certification should be used on a broader

scale.

scale statutory schema,

"Exemplary" Safety end Health Record#

4 also allows exemptions for employers who have an
"exemplary"” safety and health record (fewer lost workdays than
the applicable industry average) and a safety and health program
(including procedures for assessing and correcting hazard*,
employee participation, and employee training). While the bill"s
jponsora are to be applauded for recognizing the 1importance and
effectiveness of safety and health programs, a broad-scale
exemption 1Is not warranted in these circumstance*. Instead, such
programs should he promoted through penalty reductions, through
incentive programs such as Main* 200 and Focus*d Inspection* in
Construction, and through th* development of a Safety and Health

Program Standard.

Section

In addition, an employer with a distinctly average safety
record should not be deemed "exemplary~ or rewarded with an
exemption from scheduled inspection* on that b**i* alone. This
is a particular problem 1in high-hazard Industrie* where injury
rates are excessive acroaa the board. For example, it would be
unwise to exempt meatpacking employer* with average safety
records, because their industry "average" is 1ivo tIM*a the

national average.

In fact, the us* of an employer®s Injury data as a primary
or exclusive basis for enforcementrelief pose* problem* in and
of itself. First, as OSHA learned first-hand In the 1900a, such
a practice encourages some employers to falsify their records.
(The bill allow* OSHA to conduct random audit* to guard against
this problem, but would only allow the agency to audit an
employer®s record#, not actual working condition*.) Second,
ignores hazard* that pose long-term health ri*k* to worker*.
While an employer®s injury data 1is relevant to asae*aing the need
for an OSHA inspection, it would be unwise to wuse it a* the sola

or primary basis for an 1inspection exemption.

it

ofIHA Rccese to Employer 8*1f-Audit Record*

S. M23 would also prohibit OSHA acces* to an employer”s
self-audit records unles3 a worker wa* killed or injured On tha
job. (Th** bill includes another exception-allowing OSHA access

8
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whan tha employer has not corrected the hazards 1identified in the
self-audit- but it would be impossible for OSHA to Know whether
this was the case without first having access to tha records.)
This provision does not represent an appropriate balance between
an employer®s desire for confidentiality and OSHA"s need to
determine whether employers were aware of serious hazards prior
to an 1inspection. Moreover, this provision could be read to deny
OSHA access to a host of records required by the agency®s own
standards and regulations, 1including exposure monitoring, process
hazard evaluation reports, hearing conservation tests, and other

similar records.

Reasonable access to employer self-audit records is
essential to the Department®s health and safety efforts. In some
cases, this information will ba critical to OSHA for enforcement
purposes. More significantly, at a time when promising
initiatives are underway at OSHA to evaluate and reward efforts
by employers to improve employee health and safety, OSHA would be
completely unable to assess the effactivonas* or good faith of
employer-Initiatud safety programs, without access to underlying
documentation. Finally, allowing employers to refuse to disclose
their health and safety records will, for soma employers, remove
the incentive to take prompt and effective action to eliminate

any hazards disclosed by these in-hous« reports.

in practice, an amployer®s self-audit records are not used
against employers who have made good faith efforts to protect
their workers. As a result, this provision would only protect
employers who have identified hazards and consciously failed to

correct them.

Section S. Employer Defenses

Employer Knowledge

Current law prevents OSHA from issuing citations for Jotlous
violations unless the employer knew or "could””have known of the
violation. Section 5 of S. 1423 would prevent OSHA from issuing
a citation for any violation unless the employer "know, or with
reasonablo diligence wxtuld have known™ of the violation.

Although the impact of these change* 1is not altogether
Clear, they appear to be intended to increase the agency"s burden
of proving violations of the Act or OSHA standards. The agoncy”™s
abiLir.y to protect workers could wall ba compromised no a result.
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Mr, Frank W hite

Vice President

Organization Resources Counselors, Inc.
1910 Sunderland Place, NW

W asliington. D.C. 20036

Dear Mr. W hite;

Thank you for your letter to Secretary Reich concerning voluntary safety and health
audits under the Occupational Safety and Health Act (the Act). Secretary Reich lias
asked me to respond. | appreciate Organization Resource Counselors’ (ORC) interest in
this issue. ORC’s expertise in occupational safety and health issues is well-established,
and its views .merit careful consideration.

Your letter takes issue with the Department of Labor's (the Department) practices
regarding access to employer safety and health audits in Occupational Safety and Health
Administration (OSHA) inspections. You stale that the Department has not provided
clear guidance as to the circumstances in which OSHA will seek disclosure of employer
audits. You ask thatthe Department declare that itwill not seek audit documents from ar
employer in conjunction with any inspection or investigation under the Act You assert
that, with a few narrow exceptions, there are no federal requirements that an employer
conduct a safety or heath audit Your concern is that the possibility that audit results
could lie reviewed by the government may cause employers to refrain from conducting
audits or may inhibit candor in the audit, undermining its usefulness. You explain
employers may fear (hat audit reports would provide evidence of willful violations of the
Act that if disclosed to the government, could lend to assessment oflarge fines. Because
audits are an important component of an effective safety and health program, you believe
it is impotmnt that the Department not create a disincentive to voluntary audits.

Tiie Department shaies your view that employer safety and health programs are funda-
mental to our effort to protect safety and health in the workplace, and that self-audits axe
an important part of an effective program. We strongly believe, however, that barring
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OSIIA access lo audit results would gravely impair tlic agency’s ability to enforce the Act
and to draw appropriate distinctions between employers with effective and ineffective

programs.

Such a policy is not necessary to encourage use of audits. Employers derive many
benefits from effective safety and health programs that provide for audits, including
reduced absenteeism. lower workers’ compensation premiums and payments for medical
treatment and disability, and favorable treatment from OSHA. Employers with effective
programs have fewer and less serious hazards and thereby face reduced exposure to
OSHA citations and penalties as n result. Moreover, employers found to have effective
programs are eligible for limited scope inspections (in construction) and substantial
penalty reductions for violations found in recognition of their good faith efforts. The
concern that employers acting in good faidi to respond to audit findings would be charged
with willful violations rests on a misunderstanding of the relevant legal standards.

A Dan on Access to Emplovcr Information Would Impede Enforcement

1. ORC broadly defines a self-audit as “any internal or external review of safety and
health conditions or performance conducted hy or on behalfofan employer” (p.2). This
definition is broad enough to include almost any information that an employer has
developed or obtained that is relevantto compliance with its OSH Act obligations; the
definition would include information obtained or analyses performed for the purpose of
identifying hazards present in the workplace that are regulated by OSHA determining the
measures tiie employer will take to address the hazard and comply wilh its OSH Act
obligations, and assessing the adequacy of those measures. A policy barring OSHA from
access to tin’s kind of information would gravely, impair the agency’s ability to enforce tiie

Act.

The policy you suggest would allow OSHA to conduct inspections only by means such as
visual observation ofworkplace conditions and the compliance officer’s own physical
monitoring efforts. Visual observation can be an effective technique for assessing
compliance with certain tuqturcmecnls, particularly narrow specification requirements
prescribing readily detectable physical measures within a reasonably small area.' In many
n,her situations, however, review of employer records and consideration of the
employer’s own analyses and understanding of the situation are essential to an effective

inspection.

‘liis is particularly the case with requirements such as those that mandate the employer
establish a program to address a hazard, or take measures to prepare for hazards that

occur intermittently or change over time, or provide training to employees, or execute a
continuing course ofconduct, or take appropriate protective measures based on its own
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assessment ofhazards iLs workers face. As you know, tliere are many such requirements;
new OSHA standards tend to lie written in'suck pcrfonnance'tennsTTaLher than as narrow —

specification requirements.

V

For example, consider tiie general respiratory protection standard. Tliat standard requires
die employer to provide a respirator "when such cquipmeut is necessary to protect the
health of die employee”; die employer is (o select respirators “which are applicable and
suitable, for die purpose intended” and is to anticipate and plan for “possible emergency
and routine uses”. The employer is to establish a respiratory protective program and is to
assure that respirators are “ regularly cleaned and disinfected” and diat the user of any
respirator is “properly instructed in its selection, use and maintenance” (29 CFR
1910.134).

An effective inspection for con pliance with these requirements must consider informa-
tion die employer has compiled concerning workplace safety and health conditions and
performance. The compliance officer may need to review information concerning the
toxic substances employees e ormay be exposed to over the course of their work and
die sufficiency of engineering controls to limit the exposure. The compliance officer may
also need to review records concerning die system the employer has established for
maintenance of respirators, and the steps the employer has taken to train respirator users.
Placing employer information of tliis kind off limits would imperil the credibility of the

inspection.

2. The premise for ORC’s position is that the leview of safely and health conditions and
performance in die wotkplace is puiely optional with the employer. Itis argued that
OSHA must not. seek access to the information in diese reviews, because if die agency
does, emplovet? will stop conducting them. ORC’s position against disclosure, as we
understand if, does not include audits that are required b}r OSIIA standards. ORC asserts,
however, that, with a few narrow exceptions, there are no federal requirements for audits.

This position, we respectfully suggest, misapprehends the scope and degree of existing
requirements that employers conduct audits as ORC defines that term. Employers in die
construction industry arc subjectto a comprehensive audit requirement. They must
institute a safety and health program diat provides for “frequent and regular inspections”
ofjob sites by competent persons to assure compliance with the OSHA construction
standards (29 CFR 1926.20(b)). There is no comprehensive icquircment for general
industry employers to conduct audits, but there are many audit requirements in individual
standards, including fundamental generic standards. The confined spaces standard, for
example, requires employers to evaluate whether tiicir workplace includes confined
spaces, to establish a written program if employees will be required to enter-confined
spaces, to monitor and record conditions for each entry, and to review annually the
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program nnd the entries conducted and make necessary modifications (29 CFR

1910; 146). The lockouf/tagouf sfnndnrd requires employers to develop energy control
procedures for servicing and maintenance and to conduct periodic inspections to ensure
thnt the procedures nnd the requirements of tiie standard are followed (29 CFR
1910.147(c)). 'Hie process safety management standard requires comprehensive process
hazard analyses, mechanical integrity inspections, incident investigations, and compliance
audits (29 CFR 1910.119). The hazardous waste Standard includes similar requirements

(29 CFR 1910.120).

The general personal protective equipment (PPE) standard requires employers to conduct
an assessment of the hazards employees arc likely to be exposed to, to select appropriate
PPE based on die assessment, to train employees, and to assure that employees have
understood the training (29 CFR 1910.132). 'llicre is to be daily inspection and periodic
testing of electrical PFE (29 CFR 1910.137(b)). The general respirator standard requires
employers tn establish written procedures governing selection and use, to select
respirators based on a hazard assessment, to maintain appropriate surveillance ofwork
area conditions and degree of employee exposure or stress, and to conduct regulai
inspection and evaluation to determine the continued effectiveness of the program,
including inspections of all respirators before and after each use (29 CFR 1910.134(b),
(0). Many narrower hazard-specific standards also require employers to assess’
workplace conditions or inspect for compliance with requirements. See, e.g., 29 CFR

1910.272(g)(1) (grain handling).

Health standards issued by OSHA under Section 6(b) of the Act commonly contain
similar provisions. The lead standard, for example, requires employers to conduct
monitoring to evaluate employee exposures to airborne lead, to develop a written
compliance plan to reduce exposures to the permissible level, mid to revise and update the
plan semi-annually (29 CFR. 1910.1023(d), (cl). See also 29 CFR 1910.95(c) (hearing

conservation).

W here obligations such nr, these are involved, an inspection would be impossible if
OSHA were barred from access to employer reviews of workplace conditions or perfor-
mance. because the obligation is to conduct such a review. The scope and number of
such requirements suggests timt it would be no easy task to disentangle those parts of a
eomptehensivc review that arc voluntary from those that are not. Dut even where an
OSHA standard includes no explicit obligation to review workplace conditions or
performance to facilitate compliance with die standard, the employer is obligated to

comply with the standard itself, and the steps the employer has taken to assure
compliance are highly relevant to enforcement of the Act. Hie courts have stressed that

the OS11 Act docs nor impose absolute liability on employers-for noncompliance with a
standard, but that it docs require diligent efforts to comply, see HONW rlwnhlng <£
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Healing Company v. Occupational ‘Safety and Health Review Commission, 528 F.2d 564

The OSH Review Commission has held that, to prove a violation of the Act, the Secretary
itnist show not only that a violative condition exists, but that the employer had actual or
constructive knowledge of the condition, see CF&.TAvailable Concrete Pumping, 15
DNA OSlIC 2195, 1991-93 CCIIOSHD 1J29,945 (No. 90-329, 1993). The Secretary
must show that the employer knew, or -with the exercise ofreasonable diligence could
have known, of the violative condition. |b|d 'Hie state of the employer’s knowledge and
the diligence of the methods it has employed to find and prevent violations are therefore
of central impoitnnce to investigation nnd enforcement of the requirements of the Act.
Employer reviews of safety and health conditions or practices that arc relevant to
compliance with a standard have a. direct hearing on whether the employer has met its
obligations. A policy hairing OSHA from access lo information of this kind would
undermine enforcement of the Act

Access to information ofthis kind is also essential to classification ofviolations and
calculation of penalties. Under Section 17(j) oftiie Act, a penally must be based in part
on (lie employer’s good faith. OSHA has interpreted good faith as referring to the
employer’s establishment of an effective safety and health program, winch includes
audits. Existing guidelines in the Figld Impaction Reference Manual (FIRM) authorize a
reduction of 25% in the penalty for employers who have implemented such programs.
See EVEA/page IV -14 at C,2.1.(5)(h), As discussed below, OSHA is in tiie process of
establishing initiatives, referred to as the New OSHA, that will substantially increase the

discount for superior and outstanding programs.

Jn sltoit, the policy you suggest would severely impair OSHA”’s ability to enforce the Act.
The policy would undermine the agency’s ability to inquire into the existence of violative
conditions, to establish employer knowledge, to classify violations found, and to assess

penalties.
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" 'Hie New OSHA

Several of the initiatives announced in the May 1995 National Performance Review
report, The NeW OSHA, depend on the agency’s acquiring a thorough understanding of
the employer’s worksite safety and health program, including tiie employer’s evaluation
ofsafety and health hazards present and the steps tiie employer takes to address them.
The policy ORC proposes would preclude OSHA’s obtaining this information.

As you know, lhe central concept of the New OSHA initiatives is that OSHA should
emphasize the state of the employer’s safety and health program, rather than simply
inspecting for compliance with individual standards. Although many employers have a
safety and health program, the programs vary dramatically in scope and effectiveness.
OSIIA has prepared, with help from ORC and others, the Program Evaluation Profile
("PEP™”), which is presently undergoing field testing. The PEP analyzes employer
programs on fifteen factors, and assigns a numerical score for each factor. Some ofthe
important factors include comprehensive worksite survey and hazard analysis, regular site
inspection, employee hazard reporting system and response, accident and "near-miss”
investigation, and injmy and illness data analysis, all of which require an auditas ORC
uses that term. OSHA must he able to review information concerning the employer’s
performance on these factors for the New OSHA initiatives to work.

OSHA’ s intention is that employers who score well on the PEP will obtain important
benefits, including large reductions in penalties for serious violations, and elimination of
penalties for othcr-llian-serious violations. The New OSHA demonstrates an alternative .
means ofrecognizing and rewarding employer safety and health efforts that is superior or
outstanding, The audit access ban ORC proposes would shield all programs, good, bad,
or indifferent from inquiry. Even records of known hazardous conditions would be off
limits to OSHA. The audit access ban would prevent OSIIA from understanding the state
of the employer’s efforts and from treating employers with superior or outstanding
programs differently from employers with ineffective, developmental or basic programs.
The new OSHA approach, on the other hand, allows a detailed assessment of employers’
health and safety performance. Employers who have done a good job receive favorable
treatment, while poor performance can be identified and remedied.

An Access Ban Is Unnecessary

An employer derives many significant benefits from an effective safety and health
program Hint provides for self-audits. These benefits arise both witliin and outside tiie
ambit of the 0S1T Act. Employers who conduct effective self-audits receive substantial
advantages in OSH Act inspections compared with those who-do not.- We therefore do
not agree timt an audit access ban is necessmy to induce employers to conduct audits.
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Ail effective self-audit procedure, as part of a comprehensive safety and health program,
should reduce employee injuries nnd illnesses, saving the employer costs resulting from
absenteeism, workers’compensation nnd other insurance payments. All effective program
may help reduce employee turnover and improve productivity. In terms of die OSH Act,
the principal consequence of an effective audit program is a reduction in the number and
severity of hazards, leading to a corresponding reduction in citations and penalties in the
event of an inspection. A conscientious program should be particularly effective in
eliminating high gravity serious, willful, repeated, and failure to abate violations, which
cany by far the heaviest penalties.

In view of all these benefits, wc find it difficult to believe that companies will stop
implementing comprehensive safety and health programs or conducting audits if OSHA
retains its present policy. M ireover, even if OSHA were to adopt a policy against inquiry
into audit intoimation, that policy would not make such information truly confidential.
Occupational health audits would generally be subject to the records access rule, which
guarantees aright of access to employees (29 CFR 1910.20). Ifemployees are
represented by a union, employer information nbout workplace safety and health must be
disclosed upon request to the union, as an incident to the company’s duty to bargain in

good faith about safety and health issues, see NLRB v. American National Can Company,
Foster-Forbes Glass Division, 924 F.2d 518, 524 (afh Cir. 1991).

Finally, such information would apparently not be protected from disclosure in private
tort litigation. The courts have generally rejected claims to withhold information of this
kind in discovery under a “self-cvaluativc privilege.” The Ninth Circuit addressed the
issue in DOWIIng v. American Hawaii Cruises, 971 F.2d 423 ( 9th Cir. 1992). The court
slated that voluntary audits are rarely curtailed because they may be subject to discovery
in litigation. Noting that companies typically conduct such audits to avoid litigation
resulting from unsafe working conditions, the court found ironic tire claim that such
candid assessments will be inhibited by the fear that they could later be used as a weapon
in the hypothetical litigation they are intended to prevent.

Li short, employers who conduct effective audits derive many advantages, including
advantages in the event of an OSHA inspection, from the practice. They have no need of
the shield against access that you suggest, which in any event could not make the audits
truly confidential. Wc arc nonetheless concerned hy your statements that some employers
perceive a disincentive to perfoim self-audits from OSHA’s policies. In order to address
this perception, it may help to describe relevant elements of OSHA’s citation policy and
ihe case law under the Act,

The purpose of self-audits is to find hazardous conditions and remedy them.- Ifa self-
audit discloses a condition that is a violation oftiie OST1 Act, presumably the employer

!
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will take notion to correctthe problem. In the event the employer permanently remedies
the-condilion-beforc an OSHA inspection takes place (and before-the occurrence ofan
accident nr other event triggering an inspection), including taking appropriate steps to
prevent a recurrence of the violation, OSHA's practice is not to issue a citation, even
though the violation may have existed witliin the six month statute of limitations period.
If the violation has been permanently corrected on the employer’s own initiative without
Ilhe need for action or intervention by OSHA, the agency sees no need to spend its own
limited enforcementresources addressing the problem. Further, as noted, evidence that
the employer is finding and fixing problems on its own will weigh heavily in the

employer’s favor for purposes of good faith.

If, on the other hand, an employer has identified a violative condition in an audit and lias
failed to abate it, and the OSHA inspection finds tire violation, a citation may issue. Even
here, however, good faith effoits made in response to (he audit will benefit the employer.
Ifthe employer lias responded promptly to the audit and believes in good Faith, although
erroneously, that it lias resolved the problem and come into compliance with the OSHA
Standard, that would tend to negate willfulness. The Review Commission has frequently
held that an employer’s reasonable good faith belief that its actions comply with a
standard is inconsistent with willfulness, although the actions were in fact incomplete and
do not fully remedy the hazard, see Calang Corp., 14 BNA OSHC 1789, 1987-90 CCH
051-1D'H29f080 (No. 85-319, 1990). Inshort Ihe concerns you have expressed that
conscientious employers who conduct audits would expose themselves to willful citations
are based oil a misunderstanding ofthe case law and the Secretary’s citation policy.

O fcourse, ifthe employer has simply ignored the audit finding of a hazardous condition,
tho employer will get no credit for the audit, ouch an employer could benefit from a
policy barring access to audit information. We see no reason, however, for rewarding an
audit program that takes no action to remedy identified hazards. We expect, however,
that there nre few employers in this category. Responsible employers who react

conscientiously to audit findings will benefit themselves and tlieir workers.
|

Wc would be pleased to meet with yon to discuss the issues addressed in this letter,
should you consider such a meeting useful.

Sincerely,

Joseph A. Dear
Assistant Secretary

OSCA FiRogers/8/?. 1/9%/219-8031 L e
cc:Milcs/Donnclly/Ditchauan/Rogcrs/CCU/SOUChron

P
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IMI Third Avenut, Siiile 715
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January 23, 1997

The Honorable Tom Cashen
Commissioner, Alaska Department of Labor
P.O. Box 21149

Juneau, AK 99802-1149

Dear Commissioner Cashen:

Per your request we have performeo a preliminary review of Alaska Senate Bill 41
regarding privileges and immunities related to disclosure of certain self-audits. Although
our review found some differences when compared to last session’s Senate Bill 199, it
appears that SB 41 will still substantially impact enforcement of the state’s occupational
safety and health laws.

As | have stated before, we might havo little objection to a provision disallowing the state
from citing retroactively violations that an employer finds, himself, in the course of an
internal audit. This legislation, however, creates a number of legal obstacles which the
state would have to overcome before it can obtain the employer’s safety and health audit
records as evidence of knowing or intentional wrongdoing when the state finds subsequent
violations. It appears that SB 41 would materially change the burden of proof for safety
and health standards violations classified as willful, thereby making it much more difficult
for the state to establish and sustain a willful violation. If, when enacted into law, SB 41
has this effect, it could reasonably be argued that the Alaska occupational safety and
health program is less effective than the federal program.

Please be aware that this assessment is preliminary. We would be pleased to provide a
more In-depth review and legal analysis if you so desire.

Richard S. Terrill (
Acting Regional Administrator

cc: Al Dwyer, Director



SUMMARY OF SUBSTANTIVE DIFFERENCES BETWEEN SB199 AND SB 41

1. SB 41 contains a Findings and Intent section that SB 199 didn't. It introduces the rationale
and purpose of the Bill, describing it as a "responsible incentive program." However,
responsible (and OSHA sanctioned) incentive programs are already available, in the case of the
Consultation Program, or soon to be available, under VPP/SHARP. This section justifies the
confidentialit}' of audits by stating that audits are more likely to be performed if access to them
is restricted. The statement that the Bill "...does not intend...to shield a person from liability..."
is ludicrous; that appears to be the primary purpose of the Bill. Paragraph 4 of this section
states that an effective enforcement program is also necessary to promote compliance.
However, this Bill threatens that very enforcement program.

2. Criminal references contained in SB 199 have been removed from SB 41.
AKOSH Impact: Positive. This change allows us to pursue criminal willful citations without
the cloak ofaudit privilege.

3. Section 09.25.465, Nonprivileged materials. A new paragraph (c) has been added which says
that audit reports are not privileged and are subject to discovery if the audit was started after
the owner knew an inspection was impending.

AKOSH Impact: Uncertain. This could benefit us in fatalities, multiple hospitalizations, or
other major incidents where an employer knows we will be investigating. But it could hinder us
in other inspections. See 5 below. Proving an employer knew an inspection was impending
would be very difficult.

4. Section 09.25.475, Voluntary disclosure; immunity. In paragraph (f), ifan audit will continue
beyond the completion date specified in the initial audit notice, SB 41 allows the audit to be
extended once for up to 60 days ifthe regulatory agency is notified before the original time
period expires. Under 199, the regulatory agency could approve or deny audit extension

requests.
AKOSH Impact: Negative. AKOSH would have no control over audit extensions, but only one

could be granted for no more than 60 days. However, there is nothing to prohibit an employer
from starting a new audit ifthe initial work was not completed by the end ofthe 60 day
extension.

5. Section 09.25.490, Definitions, (a) (2) "environmental or health and safety audit” definition
has changed. The new language came from AOGA's rewrite of SB 199. The general meaning of
the definition appears to be the same as itwas in SB 199, but the language is tighter. Audits
are now defined to be for the specific and exclusive purpose ofdetermining compliance.
AKOSH Impact: Negative. As defined in both SB 41 and SB 199, an audit can be conducted in
response to a particular event. AKOSH may also conduct an enforcement inspection in response
to a particular event, such as an accident. If an employer can claim that they didn't know an
inspection was going to happen, the information pertaining to that accident could become part
ofthe privileged audit report. This might include in-plant instrument readings at the time of
the accident, which could document the concentration of a hazardous chemical. Small scale
releases of chemicals or other incidents which might not get media attention may still be
brought to our attention by employees or the public. In these cases, an employer could
reasonably claim they didn't know an AKOSH inspection was going to take place, and their
audit would not be subject to the Nonprivileged materials provisions in 09.25.465(c).

<3



LEGISLATIVE REQUEST

TO: LS&S, W.C. DATE OF REQUEST:
January 13, 1997

DUE DATE: Jan. 20,1997
pr

Subject Items Requested
House Bill: Position Paper: JAN 13 M
Senate Bill: SB 41 Bill Analysis: XX XX Admin Ssrvilcss-QCL
Other: Fiscal Note: XX XX
Enrolled Bill
Report:

Comments LS&S, this is essentially the same bill as (sbl199) last year. | would like to
know exactly what other state sponsered plans are doing if anything regarding this, also I
would like to know what die concerns would be from the feds regarding this issue.

W .C.; Paul in section 2 of the bill page 2 line 28 it states except for workers
compensation proceedings, please check and let me know if this takes care of W.C. concerns

Thank you,
Dwight Perkins
Legislative Liaison

cc: Commissioner
Deputy Commissioner
Budget Analyst, ASD
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SENATE BILL NO. 41
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY SENATOR LEMAN i

Introduced:
Referred:
»

A BELL
FOR AN ACT ENTITLED
"An Act relating to environmental audits and health and safety audits to

determine compliance with certain laws, permits, and regulations.” ;
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:

(1) as environmental and health and safety regulations evolve, performance-
based standards will increasingly replace the traditional command-and-control approach of
state regulatory practices; this shift is expected to save money for both the state and regulated
entities and to lead to the integration of environmental and health and safety protections and
normal operating procedures* for regulated facilities and operations; in order to foster a
partnership between the public and private sectors and promote this integration, it is the intent
of the legislature to establish under this Act a responsible incentive program to encourage
voluntary, critical self-evaluation by regulated entities of their compliance with environmental
and health and safety requirements by authorizing certain qualified privileges and immunities

related to those self-evaluations;

. *1- SB 41
New Te.rc Vr.derlired [ZZZZ7ZD TZZC7 3ZAC:<Z7Z3I
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(1) the audit report is privileged under (a) of this section and is
inadmissible in the same proceeding;
(2) the testimony OF document discloses an item listed in
AS 09.25.490(a)(1) that was made as pan of thepreparation ofan environmental or
health and safety audit report and that isaddressed in aprivileged part of anaudit
repon; and
(3) for purposes of this subsection only, the person is a
(A) person who conducted all or a ponion of the audit but did
not personally observe or panicipate in therelevant instances oreventsbeing
reviewed for compliance;
(B) person to whom the audit results are disclosed under
AS 09.25.455(b); or
(C) custodian of the audit results.

(c) A person who conducts or participates in thepreparation of an
environmental or health and safety audit and who has actually observed or participated
in instances or events being reviewed for compliance may testify about those instances

or events but may not, in a proceeding covered by (a) of this section, be compelled to
testify about or produce documents related to the preparation of or a privileged part
of an environmental or health and safety audit or an item listed in AS 09.25.490(a)(1).

(d) A regulatory agency and an employee of a regulatory agency may not
request, review, or otherwise use an audit report that is privileged under (a) of this
section during an agency inspection of a regulated facility, operation, or property or
an activity of a regulated facility, operation, or property.

(e) To facilitate identification, each document in an audit report shall be
labeled "COMPLIANCE REPORT: PRIVILEGED DOCUMENT," or labeled with
words of similar import.

(f) A party asserting the privilege described in this section has the burden of
establishing the applicability of the privilege.

(g) This section may not be construed to

(1) prevent a regulatory agency from issuing an emergency order,

-3- SB 4l



