


A M - M ^  M - M "

O F F E R E D  I N  T H E  S E N A T E

TO: CSSB 41  (L&C!

P a g e  6, l i n e  24:

F o l l o w i n g  " o f f s i t e " :

I n s e r t : " o r  t h e  i m m i n e n t  o r  p r e s e n t  t h r e a t  o f  s u c h

i n j u r y "

P a g e  7, l i n e  13:

F o l l o w i n g  " o f f s i t e " :

I n s e r t : ", o r  if t h e  v i o l a t i o n  p o s e s  a n  i m m i n e n t  o r

p r e s e n t  t h r e a t  o f  s u c h  i n j u r y "

R e a s o n s :  C S S B  41(LScC) p r o v i d e s  e x c e p t i o n s  to t h e  s e l f - a u d i t

p r i v i l e g e  a n d  i m m u n i t y  w h e n  a v i o l a t i o n  c a u s e s  " s u b s t a n t i a l  

i n j u r y  t o  o n e  o r  m o r e  p e r s o n s  a t  t h e  s i t e  a u d i t e d  o r  t o  p e r s o n s ,  

p r o p e r t y ,  o r  t h e  e n v i r o n m e n t  o f f s i t e . "  T h e  r e g u l a t o r y  l a w s  t h a t  

s e e k  t o  p r o t e c t  t h e  p u b l i c  h e a l t h  a n d  e n v i r o n m e n t  a l s o  s e e k  t o  

a b a t e ,  c o r r e c t ,  a n d  p r e v e n t  c o n d i t i o n s  t h a t  p r e s e n t  a n  i m m e d i a t e  

t h r e a t  o f  s u b s t a n t i a l  i n j u r i e s ;  f o r  e x a m p l e ,  t h e r e  a r e  l a w s  t h a t  

r e g u l a t e  h a z a r d o u s  s u b s t a n c e s  t o  p r e v e n t  e x p l o s i o n s ,  c h l o r i n e  g a s  

r e l e a s e s ,  t h e  c o n t a m i n a t i o n  o f  p u b l i c  w a t e r  s u p p l y  s y s t e m s ,  a n d  

l a r g e  o i l  s p i l l s .  W h e n  a v i o l a t i o n  p r e s e n t s  a n  i m m i n e n t  o r  

p r e s e n t  t h r e a t  o f  s u b s t a n t i a l  i n j u r y  t o  t h e  p u b l i c  h e a l t h  o r  t h e  

e n v i r o n m e n t ,  a s t a t e  a g e n c y  o r  m u n i c i p a l i t y  m a y  r e q u i r e  a c c e s s  to 

p r i v i l e g e d  i n f o r m a t i o n  f o r  p u r p o s e s  o f  i s s u i n g  e m e r g e n c y  o r d e r s  

o r  s e e k i n g  i n j u n c t i v e  r e l i e f .  A  p e n a l t y  m a y  b e  a p p r o p r i a t e  if 

t h e  v i o l a t i o n  p o s e d  a s e r i o u s  r i s k  o f  s u b s t a n t i a l  i n j u r y  t o  t h e



p u b l i c  h e a l t h  c r  t h e  e n v i r o n m e n t .

W i t h  r e s p e c t  to f e d e r a l l y - d e l e g a t e d  p r o g r a m s , a s t a t e  

a g e n c y ' s  i n a b i l i t y  to a c c e s s  p r i v i l e g e d  r e f o r m a t i o n  c r  to s e e k  

p e n a l t i e s  in c i r c u m s t a n c e s  w h e r e  a v i o l a t i o n  s u b s t a n t i a l l y  

e n d a n g e r s  t h e  p u b l i c  h e a l t h  o r  t h e  e n v i r o n m e n t  m a y  r e s u l t  i n  t h e  

d e n i a l  o r  w i t h d r a w a l  o f  f e d e r a l  a p p r o v a l .  S e e . e . g . . SPA, " C l e a n  

A i r  A c t  F i n a l  I n t e r i m  A p p r o v a l  o f  t h e  O p e r a t i n g  P e r m i t s  P r o g r a m , " 

62 Fed. Reg. 1387, 1 3 9 7  (1997) (To o b t a i n  f i n a l  a p p r o v a l  of 

M i c h i g a n ' s  t i t l e  V  p e r m i t  p r o g r a m ,  t h e  M i c h i g a n  A t t o r n e y  G e n e r a l  

m u s t  c e r t i f y  t h a t  t h e  s t a t e ' s  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  l a w  

d o e s  n o t  a f f e c t  " M i c h i g a n ' s  a u t h o r i t y  t o  b r i n g  s u i t  to r e s t r a i n  

a n y  p e r s o n  f r o m  e n g a g i n g  in a n y  a c t i v i t y  i n  v i o l a t i o n  o f  a p e r m i t  

t h a t  is p r e s e n t i n g  a n  i m m i n e n t  a n d  s u b s t a n t i a l  e n d a n g e r m e n t . " ) .

T h e  p r o p o s e d  a m e n d m e n t s  w o u l d  h e l p  t o  e n s u r e  t h a t  

r e g u l a t o r y  a g e n c i e s  c o u l d  p u r s u e  a p p r o p r i a t e  r e m e d i e s  w h e n  a 

v i o l a t i o n  s u b s t a n t i a l l y  e n d a n g e r s  t h e  p u b l i c  h e a l t h  c r  t h e  

e n v i r o n m e n t .

h : \ w p \ b i l l s \ 4 1 s u b i m m . w p d
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Continued Need for Rule
ATF continues to believe that these 

regulations help to avoid accidental 
explosions on the premises of special 
fireworks plants.

N ature of Complaints Received
ATF has received no complaints 

about the regulating from members of 
the fireworks industry, and believe the 
regulations should remain in place.

Complexity of the Rule
The requirements were determined to 

be the m inim um  necessary to improve 
the safe storage of special fireworks.

Conflicting, Duplicative o r Overlapping 
Federai Rules

None of the requirements of the 
regulation conflict, duplicate, or overlap 
other Federal rules.

Changes in  A res Affected by Rule
The Regulatory Flexibility Art 

requires an agency to review all affected 
rules w ith in  ten years of the publication 
of the final rulo. This is the first such 
review of final rule. T.D. ATF-293. 
since the effective date of March 7,
1990. ATT is unaware of any changes in 
the fireworks industry having a 
significant im part on the effectiveness 
of these regulations.

Public Participation
One of A T P s primary missions is 

protection of the public. To successfully 
accom plish this goal, we are requesting 
com m ents on the following questions 
concerning the amended regulations 
stemming from T.D. ATF-293:

(1) Hava any of the changes in the 
regulations issued in T.D. ATF-293 
caused any unnecessary burdens on 
business activities or practices?

(2) How could the existing regulations 
be altered to assure the some security, 
protection, and tncsability  of explosive 
materials, while further reducing 
expenses to industry members?

13) Are there any areas of thb 
explosives regulations w hich need 
strengthening? Are there any areas of 
the am endments contained in T.D. 
ATF-293 that need mote stringent 
regulation?

(4) Are there any areas contained in 
the regulations issued in  T.D. ATF-293 
that need to be relaxed, rethought, or 
rewritten?

(5) Have there been any changes in 
the industry which would necessitate 
changes in these regulations?

Written comments must be received 
w ithin the 90-day comment penod. ATF 
will not rocogniza any material as 
confidentia l Any materials submitted 
may be disclosed to the public. Any

material w hich the transm itter considers 
to be confidential or inappropriate for 
disclosure should not bo included in the 
suggestion. The name of Uie person 
submitting the suggestion is not exempt 
from disclosure.

Drafting Inform ation
The author of this docum ent is Mark 

D. Waller. Firearms and Explosives 
Regulatory Division. Bureau of Alcohol. 
Tobacco and Firearms.

List of Subjects in 27 CFR Part 35
Adm inistrative practice and 

procedure, Authority delegations. 
Customs duties and  inspection. 
Explosives, Hazardous materials. 
Imports. Penalties. Reporting and 
recordkeeping requirem ents. Safety, 
Security measures. Seizures and 
forfeitures. Transportation, and 
Warehouses.

Signed: N ovem ber 27.1996.
John W. Megaw,
D irm a r .

Approved: December 16, 1996.
John P. Simpson.
Deputy Assistant Secretary, Regulatory, T a r iff 
and  Trade Enforcement.
[FR Doc. 97-593 F ile d  1-9-97: 8:45 am i
MJUMQ COOS U1 M M I

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 70
[MI001; FRl-6674-1]

Clean Air Act Final Interim Approval of 
the Operating Permits Program; 
Michigan

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final interim  approval.

summary: The EPA is promulgating 
interim  approval of the operating 
permits program subm itted by the State 
of M ichigan for the purpose of 
crm plying w ith Federai requirements 
for an approvable State program to issue 
operating permits to ail major stationary 
sources, and to certain other sources. 
EFFIcnvi OATS: February 10.1997. 
ADOREASU: Copies of the State’s 
subm ittal and other supporting 
information used in  developing the final 
interim  approval are available for 
inspection during normal business 
hours a t the following location: EPA 
Region S. A ir and Radiation Division 
(AR-18J). 77 West Jackson Boulevard. 
Chicago. Illinois 60604.
FOR FURTHER INFORMATION CONTACT: Beth 
Valeruaano. Permits and Grants Section

(AR-18J), EPA, 77 West Jackson 
Boulevard. Chicago. Illinois 60604.
(312) 886-2703. E-mail address: 
valenziano.bethdepamail.epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose

Title V of the Clean Air A rt 
Am endm ents of 1990 (title V). and the 
implementing regulations at 40 Code of 
Federal Regulations (CFR) part 70 
require that States develop and submit 
operating permits programs to EPA by 
November 15. 1993. and that EPA act to 
approve or disapprove each program 
w ithin 1 year after receiving the 
submittal. The EPA's program review 
occurs pursuant to section S02 of the 
Clean Air A rt (Art) and the pan  70 
regulations, which together outline 
criteria for approval or disapproval. 
Where a program substantially. but not 
fully, meets the requirements of pan 70. 
EPA may grant the program interim 
approval for a period of up to 2 years.
If EPA has not fully approved a program 
by 2 years after the November IS. 1993 
date, or by the expiration of the interim 
approval period, it must establish and 
implement a Federal program.

On June 24.1996. EPA proposed 
interim  approval of the operating 
permits program for the State of 
Michigan. See 61 FR 32391. The EPA 
received public comment from five 
organizations on the proposal and 
com piled a Technical Support 
Document (TSD) responding to the 
comments and briefly descnbing and 
clarifying aspects of the operating 
permits program. In this document EPA 
is taking final action to promulgate 
interim approval of the operating 
permits program for the State of 
Michigan.
EL Final Action and Im plications

A. Analysis of Stata Submission and 
Response to Public Comments

The EPA received comments on a 
total of 12 topics from five 
organizations. The EPA's response to 
these comments as developed for the 
response to comments TSD is included 
in this section.

1. Indian Country
The EPA proposed that the interim 

approval of Michigan's operating 
permits program shall not extend to any 
sources of air pollution on Indian lands, 
including lands within the exienor 
boundaries of any Indian reservation in 
the State of Michigan. MDEQ 
commented that Michigan's part 70 
authority should exiend to some lands 
w ithin the exterior boundarie. .if Indian 
reservations, and idanufies a specific
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source on an Indian reservation that the 
State believes is within its jurisdiction. 
MDEQ states that it intends to develop 
legal arguments to support its 
determination that lands within the 
ex 'erior boundaries of reservauons that 
have been sold for non-tnbal uses are 
w ithin the State's jurisdiction. MDEQ 
also states that it experts such sources 
to submit operating permit applications 
in accordance w ith the State 
regulations.

Because Michigan has not 
dem onstrated the legal authonty to 
regulate sources in Indian country, 
including sources on non-Indian owned 
fee lands w ithin the exterior boundaries 
of Indian reservations, the final interim 
approval of Michigan's part 70 program 
does not extend to such sources. 
However. EPA will carefully consider 
any evaluation Michigan submits in the 
future regarding State authonty over 
such sources. The EPA retains the 
authority to issue part 71 permits to all 
sources in Indian country until such 
time as EPA approves a part 70 program. 
Part 71 application submittal deadlines 
for Indian country are established in 40 
CFR 71.4(b) and  40 CFR 71.5(a)(1), and 
will be no later than November 15,
1998. Any sources located in Indian 
country required to suhmit applications 
earlier than this date will be notified in 
accord an ca w ith the requirements of 
part 71. The ETA takes no position on. 
the State seeking voluntary compliance 
with State permitting requirements in  
Indian country.

2. Delegation of State Program to Local 
Governments

The proposed Interim approval of 
Michigan's part 70 program confirmed 
the State's authority to delegate the 
program to certain county governments, 
such as Wayne County. MDEQ asked 
EPA to clarify whether a delegation 
would require a part 70 program 
revision, and what the tim ing and 
content of any required program 
revision would be.

Title V of the Act and the part 70 
regulations specify the elements of a 
State operating permits program. In 
addition to the criteria for the permit 
themselves, there elements address 
various program infrastructure and 
administration issues. Examples include 
the adequacy of the agency's legal 
authorities and staffing. Thus, the 
delegation of the program authorities to 
another agency would by its nature 
entail revision of the State's part 70 
program.

40 CFR 70.4(1) requires that progujn 
revisions be approved by EPA before 
they become finally effective. However, 
EPA is developing a program revision

process that w ill meet the requirements 
of 40 CFR 70.4(i) while also providing 
continuity as States modify and update 
their programs. Although the details of 
this process have yet to bo established, 
this process w ill focus on ongoing 
cooperation between tho State and EPA. 
with real-time evaluation of program 
revision efforts. The EPA will work w ith 
Michigan as this process is developed so 
that any program revision, including 
any delegation of the State program to 
a local agency, can take advantage of 
this approach.

The content of a revised part 70 
program subm ittal to EPA would 
depend on the nature and scope of the 
actual delegation. The information 
provided to EPA should address the 
changes and additions that the 
delegation makes to the program that 
has already been approved by EPA. The 
State should review  the program 
submittal requirem ents in 40 CFR 70.4 
and determ ine w hat elements are 
necessary to address the delegation. For 
example, the subm ittal of State 
regulations w ould not be necessary if 
they are not revised: however, the 
adoption of any local regulations 
necessary for the delegation should be 
included in the subm ittal. Similarly, a 
revised legal opinion from the Attorney 
General would likely be needed to 
verify that the local agency has the 
authority to carry out its part 70 
program responsibilities established by 
the delegation. The ETA w ill provide 
Michigan additional guidance as 
necessary to address the program 
revision requirem ents for any particular 
State delegation to a local agency.

3. Definition of Potential to Emit

As a condition of full approval. ETA 
proposed that M ichigan m ust revise its 
definition of "potential to em it" to 
require that lim its on potential to emit 
be federally enforceable. Two 
commenters noted that a recent court 
case (Clean Air Implementation Project 
v. EPA. no. 98-1224 (D.C. Cir. June 28. 
1998)) vacated the federally enforceable 
requirem ent from the 40 CFR 70.2 
definition of potential to emit. Both 
commenters stated that this issue 
should be removed from M ichigan's list 
of interim  approval issues. The EPA 
agrees w ith the com m enters. and has 
removed this issue as a condition of full 
approval. The EPA intends to develop a 
rulemaking to address the enforceability 
requirem ents on potential to emit limits 
for the title V program, tho New Source 
Review program, and the section 112 
toxics program.

4. Research and Development (RAD) 
Activities

In the proposed interim approval of 
Michigan's part 70 program. EPA 
acknowledged the State's regulatory 
provision that allows RAD activities on 
the same contiguous site as 
manufacturing activities to be treated as 
a separate source for purposes of 
determining operating perm it program 
applicability. Although EPA believes 
that RAD should be treated as having its 
own industrial grouping for purposes of 
determining major source status. EPA 
stated in the Michigan proposal that 
separate treatment w ill not exempt RAD 
facilities in ail cases. This is because 
some RAD activities may be 
individually major, or because they may 
bo a support facility that makes 
significant contributions to the product 
of a collocated major facility. One 
commenter noted the RAD discussions 
in the part 70 supplem ental proposal 
preamble (60 FR 4555&-4S558). and 
asked EPA to clarify w hether EPA 
m intaiiis its position in tho 
supplemental proposal regarding the 
applicability of the support facility test 
in the RAD context.

As discussed in  the supplemental 
proposal preamble. EPA believes that 
RAD activities should not generally be 
considered support facilities to 
collocated industrial facilities, since the 
support provided is directed towards 
development of new processes or 
products and not to current production. 
However, if an activity does contribute 
to the ongoing product proauced or 
service rendered at a facility in more 
than a do minimis manner, those 
activities should Le considered part of 
the source for applicability purposes.

5. Exemptions From Major Source 
Determinations

The ETA proposed as a condition of 
full approval that Michigan must 
remove its exemptions of certain small 
activities from determining major source 
status. Two commenters objected to this 
interim approval issue. One commenter 
stated that there is no express regulatory 
requirement mandating that 
insignificant acti rides be considered in 
major source determinations under title 
V. The commenter also believes the 
inclusion of such activities is 
inconsistent with EPA's July to . 1995 
guidance memorandum entitled "White 
Paper for Streamlined Development of 
Part 70 Permit Applications".

Neither the applicability requirements 
in 40 CFR 70.3 nor the "major source ’ 
definition in 40 CFR 70.2 provide any 
exemptions for insignificant acnviues in 
determining major source status. The
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concBpt of insignificant activities 
originatos under 40 CFR 70.5(c), and 
only establishes reduced title V permit 
application requirements for acuvities 
defined as insignificant. 40 CFR 70.5(c) 
does not modify the title V applicability 
provisions, and specifically states that 
"an application may not omit 
infotmation needed to determ ine the 
applicability of. or to impose, any 
applicable requirem ent." In addition, 
the White Paper provides guidance on 
the permit application requirements for 
insignificant activities: it does not 
address major source applicability 
considerations.

One com m enter expressed concern 
that counting insignificant activities in 
major source determ inations would be 
very burdensome. The com m enter was 
also concerned that the use of 
engineering judgement in  determining 
emissions from insignificant acuvities 
does not provide sources sufficient 
certainty and protection from lawsuits. 
The EPA does not agree that the 
calculation of emissions from 
insignificant activities need be a 
burdensom e and resource intensive 
task. As discussed in the proposed 
interim approval of M ichigan's part 70 
program. EPA expects that such 
emissions w ould only be examined in 
those cases where the insignificant 
activity em issions might im part 
whether the source is major. In addition, 
sources and  permitting authorities have 
significant discretion in determining the 
rigor of analysis necessary for 
calculating insignificant activity 
emissions. Such analysis may not even 
need to be performed on a source by 
source basis, and  could instead establish 
a general em ission level for a particular 
insignificant activity that can be used 
for all sources. For example, a 
permitting authority could determine 
that sources mkf assume 1.000 pounds 
of em issions from a particular 
insignificant activity. W ith respect to 
the com m enter’s concerns about 
protection from lawsuits, EPA sees no 
distinction between the emissions 
calculations for significant activities and 
insignificant activities. For example, a 
source w ith a potential to emit that is 
just under a title V applicability 
threshold should  do w hat is necessary 
to ensure that the source indeed is not 
subject to the operating permits 
program, as additional em issions from 
either significant or insignificant 
activities could make the source maior.

Another commenter stated that 
Michigan's rule is consistent with the 
cental application of major source 
determ inations made throughout the 
country, and  commented that other 
States are not Including insignificant

activities in determining applicability. 
The commenter also stated that there is 
no EPA guidance for determining 
emissions from such activities. The EPA 
is unaware of any other approved pan 
70 program that has regulatory 
exclusions for insignificant activities in 
determining a source's potential to emit. 
If EPA determines that a State's part 70 
program is not being adm inistered in 
accordance with part 70. EPA has the 
authonty under 40 CFR 70.10 to require 
the State to correct the deficiencies. In 
addition. EPA has the authority to 
pursue enforcement actions against 
sources for violations of the Art. 
including the requirement to obtain a 
title V perm it With respect to the lack 
of EPA guidance for determining 
insignificant activity emissions. EPA 
generally issues emissions factor 
guidance on a source category basis. The 
EPA will consider developing guidance 
for any particular insignificant activities 
of concern that are not addressed in 
current guidance.

6. Certification of Compliance

The EPA proposed a condition for full 
approval requiring Michigan to adopt 
statutory or. regulatory authority that 
ensures permit applications include a 
certification of compliance and a 
statement of them ethods used for 
determining compliance. MDEQ 
commented that it w ill work w ith EPA 
to resolve this issue during the interim 
approval period. The EPA also agrees to 
work w ith MDEQ to resolve this issue, 
and would like to clarify that this is a 
condition of full approval because it is 
not clear that the underlying State 
requirements legally obligate sources to 
include the compliance certification 
requirements in their permit 
applications.1

Another commenter com m ented that 
Michigan's program does require 
applications to include compliance 
certifications, and states that this issue 
should be deleted. The following 
analysis addresses the rim m en te t's  
arguments.

40 CFR 70.S(c)(9)(i) and (iv) require 
pormit applications to include a 
statement of compliance for ail 
applicable requirements. This statement 
must be certified by a responsible 
official in accordance w ith 40 CFR 
70.5(d). Although M ichigan's statute 
and regulations require applications to 
include a certification by a responsible 
official, they do not require applications 
to include a certified statem ent of

1 DMpila tb ii rt^uuiorr doAclincr. (lit Sun 
ippllcauon form* ao include its* compUinc* 
ctnifleition ttquiresuni*.

compliance for all applicable 
requirements,

40 CFR 70.5(c)(9|(ii) requires the 
compliance certification to include a 
statement of the methods used for 
determining compliance. Although 
section 324.5507{l)(fl(ix) of Michigan s 
Natural Resources and Environmental 
Protection Act (NREPA) requires . 
applications to include proposed 
compliance method inform auon. the 
State provision does not associate this 
compliance method information to 
compliance certification requirements. 
The compliance certification provisions 
must therefore include a statem ent of 
the methods used for determ ining 
comoliance. Of course, this does not 
preclude Michigan from expanding the 
scope of its current application 
requirement to serve this purpose if the 
State provides a means by w hich a 
source can certify that it m ade its 
compliance determination using its 
proposed compliance determ ination 
method.

40 CFR 70.5(c)(9)(iii) requires 
applications to include a schedule for 
submission of compliance ceruficauons 
at least annually or more frequently if 
specified by the underlying requirement 
or the permitting authority. The EPA 
agrees that section 324.5507(l)(d) of 
NREPA satisfies this requirem ent and is 
clarifying in the final condition of full 
approval that this provision is not an 
issue.

7. Definition of Emergency
The EPA proposed as a condition of 

full approval that Michigan revise its 
definition of emergency in section 
324.5527(1) of NREPA to ensure mat the 
State's definition is not broader man 
that provided by 40 CFR 70.6lgj(l). Two 
commenters disagreed w ith this 
condition of full approval. Bom 
com m enten stated that the Michigan 
definition is not broader, and oniv 
clarifies what could be considered 
"sudden and reasonably unforeseeaole 
events’*. Tho EPA has reevaluated this 
issue end agrees with the commenters 
that the State definition of emergency 
meets the requirements of 40 CFR 
70.0(g).

The additional language in the State 
definition of emergency includes me 
following a i events that could be 
considered an emergency: "war. strike, 
riot, catastrophe, or other conaiuon  as 
to which negligence on the pan of the 
person was not the proximate cause *. 
These situations are eligible for me 
affirmative defense oniv if thov meet all 
the provisions of 40 CFR 70 6(g). 
Specifically, such events m ust arise 
from sudden and reasonably 
unforeseeable events beyond tho control
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of the source: require immediate 
corrective action to restore normal 
operation: and not include 
noncompiiance to tho extent caused by 
improperly designed equipment, lack of 
preventative maintenance, careless or 
improper operation, or operator error. 
Further, the energency defense only 
applies to exceedances of technology 
based emission limitations that are due 
to unavoidable increases in  emissions 
attributable to the emergency. These 
provisions aro important qualifications, 
because the specific Stale examples 
would not qualify as emergencies in all 
situations. For example, exceedances at 
a source .ue to increased production 
would not qualify as an emergency even 
if the increase is due to additional 
demand caused by a strike at another 
source. Similarly, an exceedance at the 
source involved in a strike may not 
qualify as an emergency if the stnke was 
not reasonably unforeseeable, or if the 
exceedance was not an unavoidable 
increase attributable to the strike. The 
EPA believes that the additional 
Michigan events are properly qualified 
because the State definition includes all 
of the requirements of 40 CFR 70.6(g). 
Therefore. EPA is removing this issue as 
a condition of full approval.
8. Sourco Category Lirr ‘ed Interim 
Approval

In its program Scjm ittal. the State of 
Michigan requested source category 
limited (SCL) Interim approval of its 4 
year permit issuance schedule. In the 
proposed interim approval notice for 
Michigan. EPA acknowledged 
Michigan's 4 year schedule as pan  of 
the State’s permit fee sufficiency 
demonstration. However. EPA could 
only propose in the aitem auve the 
State s request for SCL interim  approval 
because Michigan's regulations 
cunendy  require a 3 year permit 
issuance schedule. MDEQ requested 
that EPA clarify the Slate's obligations 
for submitting a program revision ones 
the 4 year schedule is incorporated into 
the State's regulations.

The EPA proposed SCL interim  
approval in the alternative so that a 
program revision would have been 
unnecessary if Michigan had been able 
to finalize and submit its rule revisions 
pnor to this final acnon on Michigan's 
part 70 program. Because the State has 
not yet submitted the regulatory 
revision that would change the State 
permit issuance schedule from 3 to 4 
years, this final action on M ichigan's 
port 70 program fully approves the 3 
year schedule contained in -the current 
State regulations.

Once Michigan finalizes its 4 year 
issuance schedule, the State wiii be

obligated to submit a part 70 program 
revision to EPA for SCL interim 
approval. Although 40 CFR 70.4(i) 
requires that program revisions be 
approved by EPA before they become 
finally effective. EPA expects that it will 
be aole to quickly process M ichigan's 
request for SCL interim  approval. If the 
final 4 year schedule is identical to the 
draft rule that EPA proposed for SCL 
interim approval. EPA will be able to 
finalize SCL interim approval without 
having to repropose the action. If there 
are changes to the schedule. EPA would 
still be able to expedite the SCL interim 
approval through a direct final action.
As discussed above in section H.A.2., 
EPA is also developing a program 
revision process that may help expedite 
the program revision process for this 
situation.

9. Startup, Shutdown, and M alfunction 
(SSM) Provisions

The EPA proposed as a condition of 
full approval that Michigan revise its 
SSM provisions to be consistent with 
the emergency defense provisions in 40 
CFR 70.6(g), or adopt an enforcement 
discretion approach consistent w ith the 
Act. Two commenters expressed 
concern with this interim  approval 
issue. MDEQ disagreed that the  SSM 
rules affect the State's ability to enforce 
the requirements of title V. bu t agreed 
to work w ith EPA to address the issue 
during the interim  approval period. The 
EPA believes it is im portant that MDEQ 
and EPA work together during the 
interim approval period, and commits to 
working w ith MDEQ to address this and 
other interim approval issues.

Another commenter stated that EPA's 
consideration of M ichigan's SSM rules 
is too inflexible, as the SSM rules 
provide an affirmative defense only in 
narrowly defined and highly 
prescriptive circumstances. The 
commenter also believes that EPA 
overlooked the potential for 
environmental benefits resulting from 
the SSM requirements to use good air 
pollution control practices and  
implement preventative m aintenance 
and malfunction abatement plans. 
Irrespective of the control and  work 
pracuce provisions that M ichigan's SSM 
rules require for sources to be eligible 
for the affirmative defense. EPA has no 
authority under its part 70 rules to 
approvo an affirmative defense that is 
less stringent than that contained in 40 
CFR 70.6(g). The com m enter extolled 
the benefits of the safeguards contained 
in M ichigan's SSM rules, but d id  not 
offer anything to counter EPA's finding 
that these rules are broader than  40 CFR 
70.6(g) and are therefore inconsistent 
with the federal rule. As discussed in

the Michigan proposal, however. EPA 
could also consider an enforcement 
discretion approach as a means for 
resolving this interim approval issue. 
Such an approach wouid allow 
Michigan to retain the specific SSM 
provisions that may provide 
environm ental benefit.

The EPA would also like to clarify 
that the Michigan SSM regulations no 
not affect EPA's enforcement 
capabilities under the Act during the 
two year interim  approval period. The 
EPA reserves the right to pursue 
enforcement of applicable requirements, 
in accordance with EPA’s enforcement 
discretion policy', notwithstanding the 
existence of the Stato’s SSM reguiauons. 
Similarly, the Michigan rules do not 
affect citizen suit rights under secuon 
304 of the Act. The interim approval of 
Michigan's pan  70 program estaolishes 
the mechanism for the State to issue 
federally enforceable pan  70 permits; 
EPA wiil continue to implement, the 
operating permits program in 
accordance with Title V of the Act and 
the implementing Federal regulations.

10. Environmental Audit Privilege and 
Immunity Law

The EPA proposed several conditions 
for full approval based on the 
enforcement deficiencies created by 
M ichigan's Environmental Audit 
Privilege and Immunity Law (audit law), 
part 148 of NREPA. Four commenters 
disagreed w ith EPA’s position that 
M ichigan's audit law adversely affects 
M ichigan's ability to comply w ith the 
enforcement requirements of pan  70.2

MDEQ generally commented that 
Michigan's law does not affect the 
State's ability to enforce the 
requirements of title V. The Michigan 
State Senator sponsoring the bill that 
became M ichigan's audit law also 
com m ented that the law does not 
adversely affect Michigan's authonty  to 
assure compliance with and enforce 
permits. Both commenters stated that 
regulated entities remain fully Liable for 
any damages they cause, and seif 
reporting data, agency inspections, and 
other information required by law is not 
privileged and  remains available to me 
State and the public. However, bom 
commenters supported the interim  
approval of Michigan's pan  70 program, 
as it will allow the program to bo 
im plem ented while EPA and MDEQ 
resolve these issues during me interim 
approval ponod.

For me reasons outlined in me 
Michigan proposal and as further 
discussed below. EPA remains

■ One m m m iBiw 1U0 •ubmilttd cammonu on i  
5Mi co m n to ta  s txn*il
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concerned that Michigan's audit law 
affects the State's ability to meet tha 
enforcement requirements of part 70. 
The EPA recognizes that Michigan may 
have a different interpretation of the 
provisions in the audit law. and has 
provided as an alternative condition for 
full approval that the State need only 
submit a revised title V Attorney 
General's opinion that addresses EPA's 
concerns and certifies that Michigan's 
operating permits program meets the 
part 70 requirements in light of the 
audit law. The EPA believes that a new 
Attorney General's opinion would be 
appropriate, as the Attorney General's 
opinion in the original program 
submittal to EPA was developed prior to 
the passage of the State audit law. The 
EPA appreciates Michigan's willingness 
to work with EPA during the interim 
approval period to resolve these issues.

The EPA also received extensive 
adverse comments from two law firms 
that represent nauonwide trade 
organizations and industries. The 
following subsections address the issues 
raised by those commenters.1

o. Effect of the Michigan audit law on Michigan's enforcement authonty.
The commenters stated that nothing 

ia  the Act or part 70 prohibits a State 
from establishing a new protection for 
audits, expanding existing privileges, 
providing an adoudonal affirmative 
defense, or determining that criminal or 
civil prosecution is inappropriate in 
certain dofined situations, such as those 
specified in the Michigan audit law.

The EPA disagrees. Section 
502(b)(5)(E) of the Act lays out the 
minimum enforcement authorities 
which Congress required a State to have 
in order to secure Federal approval to 
implement and enforce a title V 
operating permits program. That section 
requires, as a condition of Federai 
approval, that a State have adequate 
authonty to issue permits and assure 
compliance; to terminate or revoke such 
permits for cause; and to enforce 
permits, permit fee requirements and 
the requirement to obtain a permit, 
including authority to recover civil 
penalties in a maximum amount of not 
less than 510.000 per day for each 
violation and to provide appropriate 
criminal penalties. The pan  70 
implementing regulations, at 40 CFR
70.11. elaborate upon those authorities.

1 Th(M commtntan ai*o cammanrad oa vinau*
EPA documtnta. including ih» mamonnoum 
tnu tltd  "EfTact of Audit Immunity/Prim Itgt Law* 
ao Slattt' Ability to Enforce Tltll V Rtquinratflta'.
Apnl S. 1996. tod tht policy totiUtd "Inctnuvtt
tor S«lf-Polldag: Dncovtry. Olicloiur*. Corracnon 
tnd Prrvtntlon of Violation!", D k m m  2 2 .199S. 
That* am nam u tn  todntMd to tbt tx ttn t Out 
tb*y t n  nitvam to EPA'i tcuon oa Michigan'! ml#
V Optra ting ptrmjts program.

Part 70 requires a State to have authority 
to issue emergency orders and seek 
injunctive relief (40 CFR 70.11(a) (1) 
and (2)), to assess civil and criminal 
penalties in a maximum amount of not 
less than 510.000 per day per violation 
(40 CFR 70.11(a)(3)), and to assess 
appropriate penalties (40 CFR 70.11(c)). 
Although neither title V nor part 70 
expressly prohibits State audit privilege 
and/or immunity laws, the analysis in 
the proposed interim  approval of 
Michigan's program shows how EPA 
believes the Michigan audit law 
interferes w ith M ichigan's general 
enforcement authority and Us civil 
penalty authority as required in title V 
and the p an  70 implementing 
regulations so as to preclude full 
approval of M ichigan's operating 
permits program.* For example, as EPA 
explained in  the Michigan proposal, the 
immunity provisions of the Michigan 
audit law alter and in fact eliminate the 
State's authonty to recover any civil 
penalties under the circum stances 
identified in  the State law. See 61 FR 
32394-32395. Moreover, the privilege 
provisions of the M ichigan audit law 
prevent the Stale from obtaining 
potentially im portant information on 
w hether a civil or crim inal violation 
occurred or has been corrected. If the 
State, by virtue of such laws, surrenders 
its ability to thoroughly investigate 
potential violations or its discretion to 
assess appropriate penalties in tha face 
of violations, then the State's 
fundamental enforcem ent authonty is 
significantly com prom ised. The EPA 
believes that this is the case with the 
Michigan aud it law.

Ln a similar vem, the commenters 
argue that the State of Michigan has the 
general authonties enum erated in 
section 502(b)(5)(E) and  40 CFR 70.11 to 
enforce perm its, perm it fee 
requirements and the requirem ent to 
obtain a perm it and to recover civil and 
criminal penalties in a maximum 
am ount of not less than 510,000 per day 
of violation, and that nothing in the text 
of section 502(b)(5)(E) of the Act or the 
part 70 regulations authorizes EPA to 
consider the effect of State laws of 
general applicability on a State's title V 
civil and crim inal enforcement 
authonties. The com m enters further 
argue that the logical corollary of EPA's 
proposed action w ith respect to the 
Michigan aud it law is that every State 
procedural and evidentiary rule must be 
evaluated and am ended whenever EPA

* tn addition. p in  70 d o u  not pravidi for inv 
iffirmativt daiarua* beyond ibit provided by ibe 
emergency a tie rue provmom in eo CFR 70.8l.gJ. 
See tubpan d-A.9. of thli nonce regtreing 
Michigan') affirmative defeoaa ior narrapi. 
ibuioowna. and malfunction*.

believes that it could in some fashion, 
directly or indirectly, interfere with 
environmental enforcement.

Laws of general applicability are an 
appropnate subject for EPA review as is 
evident from the language of the pan 70 
regulations themseives. The regulations 
require that a State applying for a title 
V operating permits program include 
copies of "ail applicable State or local 
statutes and regulations including those 
governing State administrative 
procedures that either authorize the pan 
70 program or restrict its implementation." 40 CFR 70.4(b)(2) 
(emphasis added). The regulations also 
require a legal opinion from the State 
Attorney General asserting that the laws 
of the State provide adequate authonty 
to carry out “all aspects of the 
program." 40 CFR 70.4(b)(3). It is 
certainly EPA’s expectation that, in 
issuing such a legal opinion, tha 
Attorney General is certifying that no 
State laws, even laws of general 
applicability or laws of evidence, 
interfere with the State’s authonty to 
adm inister and enforce the title V 
program. See 59 FR 47105. 47108 
(September 14.1994) (requiring Oregon 
to revise or clarify meaning of criminal 
statute appearing to limit criminal 
liability of corporations as a condition 
of full title V approval); 59 FR 61820, 
61825 (December 2.1994) (accepting 
Oregon Attorney General's opinion 
regarding effect of statute).1

Both commenters also argued that the 
Michigan audit lav/ does not interfere 
w ith tb.e enforcement requirements of 
title V because it is qualified in a 
num ber of im ponant respects. The 
commenters note that the Michigan 
audit iaw does not offer protecuon from 
disclosure for information obtained by 
observation, sampling, or monitoring by 
any regulatory agency; machinery and 
equipm ent maintenance records: 
information legally obtained 
independent of the environmental audit; 
and information required by law to be 
collected, developed, reported or 
otherwise made available to a 
government agency. See section

1 On« coramtmar arguat ilut taction US ot lb* 
Act ban  EPA from saaion* to praamot Stan audit 
pnvilagt and/or immunity tawi. Saction IIS s u n t  
that, subnet to tlmtnd eteapoon*. nothing in th t 
Act ibail pracluda or diny tb t right ot any S u it to 
adopt or tn io m  tm iuiotu itandardi or limitation* 
or rtq u m m tn u  ra»pactlng th t control or loanm im  
of air pollution "axoapt wbara tuch trauaioo 
standard or limitation i* I tu  stnngaot than required 
by th t Cltan Air Act." Such an imarorttanon 
would mtan that EPA bad no authority to 
dlstpprovt any S u n  anlorcamtnt provision* a* t  
condition of titlt V approval. Stcnoo S02tb)(Sl(E), 
which require) EPA to promulgata minimum 
enforcamam tu ihontltt rtquirad tor toprovtl o t a 
S u n  titlt V program, c!Mily btlit* sum in 
argumaiit.
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14002(3), part 148 of NREPA. The 
commenters state that the privilege is 
further limited because it only applies 
to an environm ental audit report as 
defined in the Michigan audit law. In 
addition, the commenters state that the 
immunity provisions in the Michigan 
audit law are lim ited by the provisions 
in section 14809 of NREPA, which, 
among other things, require the source 
to promptly disclose violations, make a 
good faith effort to achieve compliance, 
pursue com pliance w ith due diligence, 
and promptly correct the 
noncompLiance.

The EPA noted in  the proposed 
interim approval of Michigan's program 
that, although the Michigan audit law 
appears to contain several exemptions 
from the otherwise broad scope of the 
privilege protection. EPA is unable to 
determine the extent to which the 
exemptions lim it the application of the 
privilege. In other words, the extent to 
which evidence of violations of title V 
permits and perm it program 
requirements w ould be exempted horn 
the privilege provisions of the Michigan 
audit law is not clear. For example, the 
Michigan aud it lav/ appears to provide 
privilege protection for a source that 
determ ines through an environmental 
audit that it is operating w ithout a title 
V p erm it This violation appears eligible 
for the privilege because part 70 does 
not have any source notification 
requirem ents prior to the submittal of 
the perm it application that w ould 
exclude th is violation from the privilege 
provisions. The EPA does not agree with 
the com m enters' assertion that the 
privilege is further Limited by the 
definition of an environm ental audit 
report. The M ichigan audit law broadly 
defines such a report to include any 
docum ents created as a result of an 
environm ental audit, such as supporting 
information and im plem entation plans 
that address correcting violations and 
improving current compliance. In 
addition, the M ichigan audit law 's 
exem ptions from privilege protection do 
not appear to apply to tha penalty 
im m u n ity  in  section 14B09. part 148 of 
NREPA. Therefore, if appears that any 
violation discovered during an 
environm ental audit, regardless of 
whether it is eligible for the privilege, is 
eligible for the im m unity as provided in 
section 14809. Despite the limitations 
on the scope of the State's immunity 
provisions im posed by the requirement 
that disclosure be “voluntary", EPA 
believes that application of the 
im m u n ity  provisions is so broad that it 
potentially cau ld  apply to any title V 
violation. Because tha privilege and 
im m u n ity  exem ptions could apply to

title V requirements. EPA m ust therefore 
infer that there could be violations at a 
title V source discovered through an 
environmental audit that would be 
entitled to the privilege or im m unity 
provided by the Michigan audit law.
The EPA again notes that Michigan may 
have a different interpretation of its 
audit law, in w hich case an Attorney 
General's opinion may help to resolve 
these interim approval issues.

The commenters also take issue with 
EPA's interpretation of the title V and 
pan  70 requirements for enforcement 
authority, as evidenced in the April 5. 
1996 memorandum entitled  "Effect of 
Audit Immunity/Privilege Laws on 
States' Ability to Enforce Titlo V 
Requirements” {hereinafter, the “ April 5 
Title V M em orandum '') and the 
proposed interim  approval of 
Michigan's part 70 program. The 
commenters argue that EPA's 
interpretation and application of the 
title V enforcement requirem ents 
improperly interferes w ith  the States' 
role as independent sovereigns, 
improperly divests States of their 
primary responsibility for implementing 
and enforcing the Act, and conflicts 
w ith the Clinton A dm inistration 's stated 
policy to allow  States to experim ent 
with alternative approaches to achieve

'v irow nental protection. The 
commenters further argue that the 
determ ination of the M ichigan 
legislature that crim inal or civil 
penalties are inappropriate under the 
circumstances set forth in  the Michigan 
audit law is w ith in  the statutory 
boundaries and  flexibility provided by 
the Act. The com m enters continue that 
the im m u n i ty  provisions of the 
Michigan audit law reflect the Michigan 
legislature's judgment as to the 
“appropriate" penalty for companies 
that voluntarily disclose and  correct 
instances of environm ental 
noncom pliance and reflect a reasonable 
allocation of the State's enforcement 
resources.

The EPA agrees that, in  enacting the 
Act. Congress believed that States and 
local governments should  have the 
primary responsibility for controlling air 
pollution at its source. See Section 
101(a)(3) of the  A c t The EPA also agrees 
w ith the com m enters that the States are 
to be given broad flexibility to select 
alternative m eans to achieve the 
m in im u m  Federal requirem ents 
established in  the Act by Congress and 
by EPA in the pert 70 regulations, and 
fully supports State experim entation to 
achieve greater com pliance w ith 
environm ental laws. Such flexibility 
and experim entation, however, must be. 
as the com m enters acknowledge, within 
the bounds of tha statutes enacted by

Congress and the im plem enting 
regulations promulgated by EPA. It 
cannot cancel out the requirement that 
Slates must meet some m in im um  
Federal requirements as a condition of 
Federal approval of their programs.

In the case of the operating permits 
program, those minimum Federal 
requirements are set forth in title V and 
the part 70 regulations. It is these 
requirements that EPA is insisting that 
the State of Michigan meet as a 
condition of full approval of its title V 
program. In short. EPA does not believe 
that the Michigan title V program is 
w ithin the statutory boundaries 
established by Congress or tho flexibility 
provided by the Act because the 
Michigan audit law would limit the 
enforcement authority Congress and 
EPA required States to have as a 
condition of Federai approval.

Moreover, the commenters' argument 
that the Michigan audit law governs 
areas of law traditionally committed to 
States in  thoir role as independent 
sovereigns—if taken to its logical 
conclusion—would m ean that a State 
could not be required to have any civil 
or criminal penalty authority to get 
approval for a title V program. It is an 
argument that goes to the validity of 
section 902(b)(3)(E) and 40 CFR 70.11 
themselves and therefore is untim ely in 
this context. As stated above. Congress 
through title V, and EPA through the 
part 70 implementing regulations, 
required States to satisfy certain 
m in im u m  requirements for enforcement 
authority as a condition o ' Federal 
approval of a Clean A ir Act operating 
permits program. By conditioning full 
approval of the Michigan title V 
program on changes to the Michigan 
audit law or a demonstration by the 
State satisfactory to EPA that the 
Michigan audit law doea nor interfere 
with the enforcement requirem ents of 
title V. EPA is simply seeking to assure 
that Michigan has the required 
enforcement authorities before receiving 
Federai approval of its program. Cf. Commonwealth of Virginia v. Browner. 
80 F.3d 889.880 (4th Cir. 1990) (in 
rejecting Virginia's argument that 
requiring the State to change its judicial 
standing rules as a condition of title V 
approval violated State's sovereignty, 
the Court stated: "Even aasuming arguendo the accuracy of Virginia's 
assertion that its standing rules are 
w ithin the core of its sovereignty, wo 
find no constitutional violation because 
federal law 'may, indeed, be designed to 
induce state action in areas that would 
otherwise be beyond Congress' 
regulatory authority.'" citing r'k'HC v. Mississippi, 45B U.S. 742.766 (19821).
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The commenters also assert that 
EPA's use of its title V program approval 
authority to ''force" States to modify 
their audit privilege and/or immunity 
legislation is contrary to Congress' 
general expression of intent against the 
automatic use of audit repons for 
enforcement of the Act. as expressed in 
the Joint Explanatory Statement of the 
Conference Committee Report for the 
1990 Amendments. S. Conf. Rep. 101- 
9 5 2 ,101st Cong. 2d Sess. 335. 348 (Oa. 
26.1990). reprinted in Legislative 
History at 941-42.955.1798. The 
commenters further assert that 
Michigan’s decision to provide qualified 
audit immunity is consistent with that 
Congressional intent.

As an initial matter. EPA disagrees 
that it is using the title V approval 
process to "force" States to modify their 
audit legislation. Instead, as stated 
above. SPA is simply analyzing to what 
extent the audit privilege and/or 
immunity laws of a particular State 
compromise the enforcement authorities 
required by Congress in title V and 
interpreted by EPA through the pan 70 
regulations, as a condition of Federal 
approval of the State's operating permits 
program.

With respect to the issue of Congress' 
intent, the language from the Conference 
Report d te d  by tha commenters does 
not clearly express a desire that audit 
reports not be used for enforcement of 
the A a  requirements. Rather, the text 
expresses some general support for the 
concept of auditing and a desire that tha 'criminal penalties of section 113(c) 
"should not be applied in a situation 
where a person, acting in good faith, 
promptly reports the results of an audit 
and promptly acts to correct any 
deviation. Knowledge gained by an 
individual solely in conducting an audit 
or while attempting to correct 
deficiencies identified in an  audit or the 
audit report should not ordinarily form 
the basis for in tent which results in 
criminal penalties." (emphasis added). 
The legislative history merely indicates 
that the circumstances involving 
violations discovered through an audit 
report and voluntarily disclosed by the 
company w ill generally not meet the 
requirements for criminal liability. 
Importantly. Congress did not in any 
way suggest that a company which self­
disclosed violations discovered through 
an environmental audit should  be 
immune horn civil penalties. In any 
case, when Congress am ended the Act 
in 1990. there were no audit privilege 
and/or immunity laws on the books m 
any State. Any legislative history on 
auditing and enforcement horn that 
period must be read in light of that 
reality. EPA does not believe Congress

intended that the growth of 
environmental auditing— in itself a 
laudable goal fully supported by EPA— 
comes at the expense of the enforcement 
of environmental law s.6 If Congress had 
wished to give special status to self­
disclosed violations delected during an 
environmental com pliance aud it or to 
prohibit the use for general enforcement 
purposes of audits co n d u a e d  under the 
A a  and EPA approved programs. 
Congress could nave done so in the 
language of the 1990 am endm ents. If 
anything, the legislative history of the 
A a  is evidence of Congress' intent that 
such incentives for audits should  be a 
basis for the exercise of prosecutorial 
discretion, and not a legislative grant of 
immunity or protection from disdosure.

The commenters also argue that 
Congress intended to vest the States 
with discretion in enforcing title V 
permit requirem ents and that the pan  70 
regulations merely provide that 
penalties assessed under a title V 
program m ust be "appropria te" to the 
violation. Nothing requires a State to 
obtain a penalty for every violaticn or 
prohibits a State from rew arding good 
aao rs  who identify, disclose and  co rrea  
violations, the com m enters continue.

The EPA agrees that a State is not 
required to collect a penalty for every 
violation or is precluded from using its 
discretion to reward com panies that 
co n d u a  environm ental audits and 
disclose and correct any violations 
discovered through such an audit. Tho 
EPA disagrees, however, that the only 
inquiry for title V approval is whether 
a State has au thon ty  to assess 
"appropriate" penalties. The pan  70 
regulations first state that civil and 
criminal fines m ust be recoverable "In 
a maximum am ount of not less thanS10.000 per day per violation." 40 CFR 
70.11(a)(3)(i)—(iii) (em phasis added).7

•That d iitinauin  Ii ii*o nHected In EPA’l  Sell* 
Disclosure palter, wdlcfc offer* significant 
.nciauve* for b u iu tu w  10 audit and ulf-dUdoM  
violation/, whilt it Ida tu n a  tuna retaining 
safeguard! to am uri Ida protacnon of public haallh 
add Ida tnruoam ani.

’ Ona commamar appear* to asaart that a Slata 
need only d a rt Ida authority to aaaaaa 
"appropnata" cnnucai panaitit*. In doing so. td t 
commtotar ignoraa Ida claar languaga of tda pan 70 
regulations. Secnoa SOZtbHSlCEl requires Slitas to 
data autdonrr <o "recover a m i paaaitlaa in a 
■Tiaaunum amount of not lass tdan 110.000 par day 
for t ie d  violation, and provtda appropnata criminal 
petunias." In promulgating pan 70. CPA 
dttanninad td it to pronda "appropnata criminal 
ptnaltiet" for purpooaa of title V approval, a SUta 
must diva authonty to issue criminal panaJtlet in 
a maximum amount of not lata than 110,000 par 
day per violation. Sva 40 CFR 70.1 KaKJMIll and 
fils). If tha commanttr balitvaa that tba anforcamant 
jutdontlts enum trend In tba pan 70 regulations, 
including tha requirement for cnm inai penalty 
autdonry of up to J10.000 par dav par violation, are 
axcasuve or in any way in com m ent with tha

S eaion  70.11(c) then provides th a t" (a I 
CTvil penalty or cnm inai fine assessed, 
sought, or agreed upon by the 
permitting authority under paragraph 
(a)(3) of this section shall be appropriate 
to the violation." (emphasis added). By 
interpreting title V and p an  70 to 
require only that States have authonty 
to assess "appropriate" penalties, the 
commenters are reading out of the 
regulations the independent 
requirement that States have the 
authority to assess civil and crim inal * 
penalties of an amount not less than
S10.000 per day per violation. Read 
together. 40 CFR 70.11(a)(3) and 
70.11(c) require that a State have 
authority to assess a civil or criminal 
penalty of up to S10.000 per day per 
violation and that, in addition, tho 
penalty assessed in any particular case 
be "appropriate" to the violation at 
issue. Thus. EPA agrees w ith  the 
commenters that it is w ithin M ichigan’s 
discretion not to impose the statutory 
maximum penalty for violations as to 
w hich a lesser penalty is appropnate or 
to determine that criminal or civil 
prosecution is inappropriate under the 
facts and circumstancss of a particular 
case so long as the State has the authority to assess penalties fcr each 
day of violation. The legislative history 
d te d  by the commenters in support of 
their position is. in  fact, consistent with 
EPA’s position on this issue. See 
Legislative History at 581S ("states are 
not going to be required to im pose these 
minimum fines of S10.000 for permit 
violations. Instead, the bill is revised to 
make clear that states shall ensure that 
they have the authority to im pose this.
It is not mandated, it is authority.") 
(emphasis added).

Several commenters stated that 
section 113(e) of the A a  only sets forth 
penalty faaors that EPA or a Federai 
court must consider in im posing dv il 
penalties for noncompliance w ith  the 
A d . that sea ion  113(e) has no bearing 
on EPA's authority to approve or 
disapprove State title V programs, and 
that nothing in section 113. title V or 
part 70 authorizes EPA to condition 
approval of a State's title V perm it 
program on the State's ability to 
consider penalty faaors com parable to 
those set out in section 113(e). Tho 
commenters further assert that, although 
section 113(e) is inapplicable, section 
113(a) authorizes EPA in certain defined 
circumstances to taka appropnate 
action, namely, filing an acuon against 
a facility where EPA believes the Stale's 
response was inadequate. This back-up

statutory lu tdontlt!. Ida cotnmamer mould hive 
cdxJItngeo Ida pan 70 regulation* at tda lima ol 
promuigauod in 1992.
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authority, and not wholesale 
invalidation of a State's title V permits 
program, tho commenters continue, is 
EPA’s tool for ensuring to its own 
satisfaction that State audit legislation 
does not allow egregious Act violations 
to go unsanctioned. In any event, one 
commenter asserts that the Michigan 
audit law does take into account a 
violator's hill compliance history in 
establishing the disclosure and 
im munity provisions.

The EPA agrees that the purposo of 
section 113(e) is. as the commenters 
assert, to set forth faaors w hich EPA 
and the Federal courts m ust consider in 
assessing civil penalties under the A a. 
The EPA believes, however, that the 
section 113(e) faaors can also serve as 
guidance in determining what civil 
penalty authority is minimDlly 
necessary in a State title V program.

In order for a State to have the 
authority to assess penalties that are 
'‘appropriate" to the violation in any 
particular case as required by 40 CFR 
70.11(c). a State must have, in addition 
to the authority to assess a pehalty of at 
least 510,000 per day per violation, tho 
authority to consider mitigating or 
aggravating factors, in enacting sea io n  
113(e), Congress set forth faao rs  it 
believed EPA and Federal judicial and 
administrative courts should consider in 
determining an  appropriate penalty 
under the aped  fir, facts and 
circumstances before i t  A lthough EPA 
believes that the faaors enum erated by 
Congress in section 113(e) are tho most 
fundamental. EPA believes that States 
may consider other faao rs as welL To 
tho extent that a State has surrendered 
its ability to consider faaors such as 
those sot forth in section 113(e), EPA 
believes that a State does not have 
adequate authority, on a case-by-case 
basis, to co lle a  penalties that are 
"appropriate" to the violation, as 
required by 40 CFR 70.11(c).

Industry commenters argue that since 
the sea io n  113(e) fsao rs do not apply 
to State programs, it m ust follow that 
Congress did not prescribe faao rs a 
State must apply in assessing 
"appropriate” penalties under title V. 
and that a State must therefore be given 
full approval as long as it possesses 
"appropriate" enforcement authority.
As explained above, the question for 
EPA at the program approval stage is not 
how the State will exorcise its 
enforcement d isae tion  to assess 
penalties in any particular case. Rather, 
it is w hether the State has sufficient 
authority to assess appropriate penalties 
in every esse. Before granting full 
approval to a title V program. EPA must 
ensure, first, that the State has the 
general authority to assess penalties up

to tho amounts specified in sea io n
70.11. The EPA must also ensure that 
the State has authority to consider 
factors, sim ilar to those in section 
113(e). such that the penalty aau a lly  
assessed in any case may be appropriate 
to the violation. Because the im m unity 
provisions of the Michigan audit law 
preclude the State from considering the 
faaors set forth in section 113(e) or any 
other faaors in  determining an 
"appropriate" penalty in cases in  which 
the source has disclosed and co rreaed  
violations discovered in an 
environmental audit. EPA believes that 
Michigan lacks this authority. The EPA 
also disagrees w ith the com m enters’ 
assertion that EPA’s solo rem edy where 
EPA believes a State does not have 
adequate enforcement authority is to 
taka its own enforcement actions to 
address violations in  that State.
Although EPA does file Federal actions 
where the State fails to take enforcement 
action or where State action is 
inadequate to address a particular 
violation, before approving a State title 
V program EPA m ust also ensure that 
the State has dem onstrated the capacity 
to adm iniste r and fully enforce the 
program as required by law and 
regulation. If Federal action were the 
only remedy for situations in w hich a 
State does not possess adoquate 
enforcement authority, there would 
have been no need for Congress to d ire a  
EPA to promulgate rules setting forth 
m in im u m  enforcement requirem ents for 
Foderal approval of a State operating 
permits program. See 59 FR 6182S 
(rejecting sim ilar comment in  acting on 
Oregon's title V program).

Finally, regard!ess of one 
commenter’s assertion that the Michigan 
audit law does take into account a 
violator's full compliance history in 
establishing the d isdosure  and 
Immunity provisions, it is EPA's 
position that the Michigan audit law 
nonetheless prevents consideration of 
other critical faaors in determ ining 
appropriate d v il  penalties, including 
but not lim ited to serious harm or risk 
of harm to the public or the 
environm ent, and substantial economic 
benefit to the  violator. To tho extent the 
Michigan aud it law prevents 
consideration of mitigating or 
aggravating faaors. EPA believes that 
Michigan has surrendered its authority 
to assess appropriate penalties as 
required by section 502(b)(5)(E) of the 
A a  and 40 CFR 70.11.

The com m enters stated that EPA’s 
approach on State audit privilege and/ 
or im m u n ity  laws is bad policy and not 
supported by em pirical evidence. The 
commentera expressed strong support 
for environm ental auditing as a means

of obtaining compliance with 
increasingly complex environm ental 
requirements. These commenters argue 
that EPA's reaction against such audit 
statutes is a “knee-jerk" reaction that 
ignores the potentially huge benefits 
that these laws offer. EPA has wrongly 
concluded, the commenters continuo. 
that the existence of a limited and 
qualified affirmative defense to 
penalties for violations discovered 
through environmental audits and 
protection for information in audit 
reports weakens Michigan's authority  to 
enforce the law or to ensure com pliance, 
and that the evidence to date in other 
States with such laws shows in f a a  that 
audit privilege and/or immunity 
legislation encourages self-correaion 
and Increased compliance. At the same 
time, the commenters argue. EPA has 
not d te d  to any specific instance ui 
w hich the Michigan audit law or some 
other State audit privilege and/or 
immunity law has compromised or 
inhibited enforcement of the A a  or a 
title V permit program.

The EPA has expressed strong support 
for incentives w hich encourage 
responsible companies to audit to 
prevont noncompliance and to d isdosa  
and corred  any violations that do occur. 
See, e.g., EPA’s Self-Disclosure Policy. 
The issue involved in  this Federal 
Register action, however, is not w hether 
environmental auditing is good or bad 
policy. Rather, the issue is w hether the 
Michigan audit law. in offering privilege 
and im m u n ity  to companies conducting 
environmental audits, so deprives the 
State of its authority to taka en/orcem eut 
action for violations of title V 
requirements such that the State does 
not have the necessary authonty 
required for full title V approval.

Moreover. EPA believes that it is 
premature at this point to e x p e a  
significant empirical evidence to 
document whether environm ental audit 
privilege end/or immunity laws 
enhance or impede environmental 
compliance. Most of the State audit 
statutes are little more than one veer old 
and only a few States have issued 
permits under approved utle V 
programs. In any event. EPA is aware of 
several on-going environmental 
enforcement actions in certain States 
w ith audit privilege and/or im m unity 
laws in which the sudit privilege 
appears to be interfering with 
prosecutors' efforts to obtain and  uulize 
certain evidence. •

•T ht confidinLUiitY prvrcquuim  o u t articn to 
all on-fom | anforccmant ta io ru . oow^var. oravant 
lilt Agancy from ravtaiiog additional a tta in  al ttui 
•ima.
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The com m enters go on to argue (hat 
the reasoning set forth in the April 5 
Title V Memorandum and the proposed 
interim approval of Michigan's program 
could have far-reaching and unintended 
effects on the relationship between EPA 
and States in  the implementation of the 
Act and other environmental laws such 
as approvals of State Implementation 
Plans and State programs under the 
Clean Water Act and Resource 
Conservation and Recovery Act.

The EPA agrees that the rauonaie 
behind the A pnl 5 Title V 
Memorandum and EPA's action on the 
Michigan title V program has 
im plications for other Federal programs 
delegated to the States. Because or that, 
the Agency has for some months been 
analyzing the effects of State audit 
privilege and/or immunity laws on 
enforcement authorities under the Clean 
Water Act. the Resource Conservauon 
and Recovery Act, and other statutes. 
The rationale behind the A pnl 5 Title V 
Memorandum and IPA 's action on the 
Michigan dtlo V program as it relates to 
the Michigan audit law. however, is 
dictated not by political or policy 
considerations, out rather by statutes 
and regulations that were finalized after 
public notice and  com m ent

The com m ented also stated that 
EPA's proposed interim approval of 
M ichigan's nrogram based on the 
Michigan audit law is inconsistent w ith 
existing EPA and Department of Justice 
(DOJ] enforcement policies, which 
reflect the appropriateness of limiting 
enforcement discretion. Ih e  
commenters point to "Factors in 
Decisions on Criminal Prosecutions for 
Environmental Violations in  the Context 
of Significant Voluntary Compliance or 
Disclosure Efforts by the Violator." DOJ. 
July 1.1991; "The Exercise of 
Investigative Discretion". EPA. January 
12,1994: "Policy on Flexible State 
Enforcement Responses to Small 
Community Violations" EPA. November 
1995 (“EPA Policy on Small 
Communities"); "Policy on Compliance 
Incentives for Small Businesses." EPA, 
May 1996; and EPA’s Self-Disclosure 
Poiicv.

There is an important distinction 
between the policies cited by the 
commonters. which adopt an 
"enforcement discretion" approach, and 
tho Michigan audit law.9 The EPA and 
DOJ have announced policies guiding 
the exercise of their enforcement 
discretion under certain narrowly 
defined circumstances, w hile preserving

* to addition. ihc m minai anforeament policies 
noted h r the commtnten i n  u n l iv u L  as 
Michigan* cudit Uw does oat creels oeScieaaes in 
the Slat# * pen 70 criminal enforcement peneitv 
iutnonry.

the underlying statutory and regulatory 
au thonty ,10 State audit pnvilege and/or 
immumiy laws, such as the Michigan 
audit law, by contrast, constrain 
enforcement discreuon as a m atter of 
law. impermissibly surrendering the 
underlying statutory and regulatory 
enforcement authonties required for 
Federai approval of the State programs.

Both commenters stated that EPA's 
proposed action on the Michigan 
program is inconsistent with several 
previous title V approvals where audit 
pnvilege and/or im m u n ity  legislation 
has not posed a bar to full approval. As 
examples of previous title V approvals 
which the com m enters believe are 
inconsistent w ith EPA's proposed action 
on the Michigan program, as it relates to 
the M ichigan audit law. tho commenters 
a te  to EPA's action on the Oregon. 
Kansas and  Colorado title V programs. 
Relying on the recent Ninth Circuit 
decision in  Western States Petroleum Association v. EPA. 07 F.3d 280 (9th Cir 
1996) ("WSPA"), the commenters state 
that, where EPA is departing from a 
prior course of action, more is required 
of the Agency than conclusory 
statem ents concerning the potential 
impact of the M ichigan audit law  on the 
State's title V enforcement authority. 
Instead, the commonters argue that EPA 
must provide a basis for deviating from 
its earlier approaches in Oregon. Kansas 
and Colorado.

As an initial m atter. EPA notes its 
action on  M ichigan's title V program is 
consistent w ith its action on the Texas 
title V program. 81 FR 32693, 32696- 
32899 (Juno 25.19961 (final interim  
approval), and the Idaho title V 
program, b l  FR 64622-64635 (December
0.1996) (final interim  approval). 
Moreover. EPA has notified tha States of 
Ohio. Arizona, and Florida that audit 
privilege and/or im m unity Laws that 
thesa States have enacted or are 
contem plating enacting could Interfere

'“ Although the EPA Policy on Smell 
Commutuuaa doee encourage Shim to provide 
smell communities tn  incentive to request 
compliencs teeteunce bry waiving ell or pen of * 
penalty under certain circmngenoM. it d o n  not 
provide an unqueiiflcd waiver of dvii penalties. 
Tha policy dlrecu Sterna to a ieua a small 
community'* good faith and compliance statue 
before granting any relief from penalties and 
.dendflM a number of Eaaora that a State should 
consider in determining whether relief from civil 
panaldee l* appropnate tn the particular 
circnmetencae. in addition. EPA'a Policy on Smell 
CommuniliM dlrecu a Stats to coneider tha 
sanouenees of the violation. See EPA's Policy on 
Smell Community Violation#, page -\. Allbougn the 
policy does not direct the Slat* to consider 
economic benefit in determining the appropriate 
enforcement response, the policy is available only 
to those small cammunitise that are financially 
unable to aauafy ell applicable •ovuonma'ntai 
mandatM without the Stata a compliance 
luistancs.

w ilh the enforcement requirements of 
title V and p an  70.

Wilh respect to the three programs 
cited by the commenters as inconsistent 
w ith EPA's proposed action on the 
Michigan program. EPA is still in the 
process of reviewing the audit privilege 
and/or im m unity statutes in Oregon. 
Kansas and Colorado and their effects 
on the utle V enforcement requirements 
in those States in order to determine 
whether EPA acted inconsistently in 
approving those programs. If EPA 
determ ines that it a a e d  inconsistently. 
EPA intends to take appropnate acuon 
to follow the WSPA Court's mandate 
that EPA a a  consistently or explain any 
departures.

Finally, one commenter challenges 
the April 3 Title V Memorandum itself 
arguing that the guidance document 
imposes requirements on EPA approval 
of a State operating permits program m 
addition to those required by section 
502(b)(5)(E) of the A a  and the pan 70 
rules. Because the April 5 Title V 
M emorandum sets additional 
substantive and binding standards for 
approval of State title V operating 
perm its programs not Included in the 
part 70 regulations, the commenter 
continues, the guidance is a rule 
disguised as guidance and must be 
promulgated in accordance w ith 'he 
Administrative Procedures Act. This 
requires, among other things, public* 
notice and comment.

The EPA disagrees. The April 5 Title 
V M emorandum does not. as toe 
commenters assert, "purport to change 
fundamentally tho requirements in 
section 7 0 .lt  oy adding provisions that 
(1) effectively prohibit a state from 
adopting an audit protection or 
im m unity law and (2) impose at least 
four new  penalty criteria." Rainer, die 
guidance simply recounts and rei'erates 
existing statutory and regulatory 
requirements for enforcement authonty 
under the title V program and shows 
how audit privilege and/or immunity 
laws may prevent a State from meeting 
those requirements. It creates no new 
"substantive and binding standards" for 
approval of title V programs, and 
therefore is not sub jea to notice and 
com m ent rulemaking of the 
Administrative Procedures A ct.11

11 On* comma mar also slated that EPA axcruaiv 
raoognwd In tta ea/iiar approval of the Uregon utia
V program that EPA would hava to uaa rulatnaair.g 
to modify iu  pan 70 rulM baton EPA could 
prohibit Stata* from adopting audit pnvtitg* u o /  
or immunity lavra. Tba comma a tar n uaau tu  i i  
Agency's position. Aa an initial matlar. in* Oregon 
auoit statu is. Oregon Revised Statute 
contain* only an audit privilege and aoas not 
contain an immunity p ro ru 'ia . In proposing 
interim approval of the Or* ,oo uUe V program. EPA

CdQtUUSO
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Moreover, in explaining why the 
Michigan aud it law precludes full 
approval. EPA is relying on the 
requiram em sqf title V and pan 70 
themselves, and not the April 5 Title V 
Memorandum, Finally. EPA’s 
application t f  the title V and part 70 
enforcement requirements to ihe 
specific circumstances before EPA in 
the case of the Michigan audit law is 
subject to notice and comment 
rulemaking.12b. Additional concerns regarding the effect of the privilege provisions of the Michigan audit Jaw on the State s enforcement authority. Both 
commenters disagreed with EPA’s 
position that the Michigan audit law 
contains e privilege for environmental 
audit reports w hich impermissibly 
interferes w ith the enforcement 
requirements of title V and part 70. The 
commenters note that the Michigan 
audit law does not prohibit the State 
from gaming access to underlying data 
not prepared for or during the audit.

itatad It m i Ui lha proem of dtvalopmg i  national 
poanlon ivganilng EPA approval of onvurnmantai 
programs la S ta tu  which haw  anTironmanial audit 
privilege*. and that thsnfor*. it propoiad to t ii*  oo 
action on tha Oregon audit provuioo in tha coctaxi 
of tha Oragon dtla V approval. EPA notsd. 
monovar. that It might ennaidar auch a pnrtlaga 
ground] for withdrawing program approval undsr 
40 CPP. 70.10(c) In tha futura if EPA lalar 
datarnonao that the Oragon audit p ro n io n  
intarfcroc with Oragon'a anforctman: 
m potu ibJilla t undar title V and part 70 S9 FR 
4710S. 47100 (Scptambar 14.1904). During th* 
public cmrurant psiiod on Q’A'a proposal, onn 
commantat iiatad that EPA's lugfctsuon that a Slata 
autut prmlaga could ba ground] lor intarun 
approval o: withdrawal was bad policy and that 
Oregon'] audit prlvilaga aututa uaa ronatatant with 
tha Act In addition to ratoooding to tba tsanti cf 
tha cotnmant. EPA autad that tha commanta^a 
concama ware premature baccuaa. an tna 
cotnman'at acknowladgad. EPA b id  not propond 
to tiks any am on on Oragon'a rnvircamantai audit 
pnvntga naruta in tha context of flnnl intarun 
approval oi tha Oragon program. EPA furthar itatto 
that any auch concarna about EPA's potiiioa oo tha 
Oragon audi: privilege aututa would ba properly 
tnaaa if EPA lattr propoaad to withdraw Oragon’a 
ml* V approval b au d  on Oregon'! audit pnvilege 
or If EPA “revlaad pan 70 to prohibit annroomantai 
audit prorutoo* auch u  Oragon'a." 39 01S20.
61 824 (December 2. 1994). EPA did net My in that 
Fadarel R eturar nodes that a rulemaking would ba 
required in order for the Agency to disapprove a 
title V program tn a SUM with an envtrotunanui 
audit privilege and/or Imnumty luruta.

11 EPA tito  diaagraw with one ccmmaotar'a 
auardon that tha Congreaiional revuw provtaiona
of Subtitle E of tha Small Bustnaaj Rtgulatorv
Enfarcrrnant Faimaaa Act of 1990. P.L 104-121 
ISBREFAI. require* EPA to lutrnut the Apnl S Title
V Guidance Memorandum lo Congrcaa. EPA does 
not ballava that Apnl 3 Title V Memorandum ii 
lubitct to Congrauional ravtaw tmdtr SBREFA 
bacauaa it U not a rula and it doaa net tubaianniiiy 
affect tha rtghu or obllgationi of a nonagancy pany. 
Evan if the Memorandum wars iub|eci to ravtaw. 
EPA haj not railed on that Memorandum aa a ba. I 
for this action. Therefore, any procedural d*fact 
with reapect to tha Apnl 9 Title V Memorandum 
would ba irrelevant to tha legti lufflciancy of thl*- 
acuon.

One commenter states that EPA is 
directly linking title V enforcement 
authonty to State evidentiary rules, and 
that every State procedural and 
evidentiary rule m ust therefore be 
evaluated and am ended whenever it 
interferes with environm ental 
enforcem ent The com m enters continue 
that EPA has singled out audit privilege 
laws while not taking issue w ith State 
attomey-client privilege provisions.

As discussed in the proposed interim 
approval of M ichigan’s pan  70 program. 
EPA believes that the M ichigan audit 
law prevents the State from requiring an 
owner or operator to produce an 
environmental aud it repon  under the 
State's general inform ation gathering 
authority. Although a source must 
voluntanly disclose the relevant 
portions of the audit repon  in order to 
obtain im m unity from civil penalties, an 
owner or operator can hold as privileged 
audit reports containing information cn 
violations in the hopes that the 
violations w ill not otherwise come to 
the attention of the State agency.
Further, a source can rely on the 
privilege provisions to avoid disclosing 
criminal violations, as tho Michigan 
audit law does not provide immunity 
for disclosed crim inal violations (other 
than for negligent acts or omissions). 
Similarly, a facility could  elect lo 
disclose the fact of a violation under the 
immunity provisions, but not the related 
evidence of w hether the  violation was 
laiowing or intentional. Although EPA 
agrees that the M ichigan audit law does 
not preclude access to information that 
is not part of an environm ental audit 
repon. EPA rem ains concerned that the 
data that led the source to conduct tho 
environmental audit may by itself be 
insufficient to dem onstrate either 
compliance or noncom pliance w ith an 
applicable requirem ent. Furthermore, 
there may not be any docum ented 
information or event w hich caused a 
source to conduct an environm ental 
a u d it In such a situation, ail 
information regarding a potential 
violation w ould exist only in the 
environmental audit report. The EPA 
therefore believes that tho Michigan 
audit law so interferes w ith the State's 
information gathering authority as to 
prevent tha State from obtaining 
appropriate civil and crim inal penalties 
and assuring com pliance w ith the Act. 
as required bv section 502(b)(5)(E) of tho 
Act and 40 CFR 70.11.

As discussed previously in this 
notice, EPA agrees w ith  the commenters 
that State procedural and evidentiary 
rules are an appropnate  subject for EPA 
review, as provided by 40 CFR 
70.4(b)(2) and 40 CFR 70.4(b)(3). 
However. EPA does not agree w ith the

commenters that the attomey-client 
privilege and the privilege provisions in 
the Michigan audit law are analogous. 
The attomey-client privilege merely 
prevents an attorney from revealing 
information disclosed by a client in a 
confidential com m unication made for 
the purpose of obtaining legal advice. It 
does not preclude the enforcement 
authority from obtaining the 
information from the source by any legal 
means. On tho other hand, the pnvilege 
created by the Michigan audit law 
completely prevents an enforcement 
authonty from obtaining any 
information labeled as an environmental 
audit report.

One commenter also stated that 
adequate title V enforcement authority 
cannot depend on access to voluntanly . 
prepared audit reports. If such were the 
case, the commenter reasoned. State 
regulators would necessarily lack 
adequate enforcement authority over 
those entities that do not conduct audits 
voluntarily.

The EPA agrees that access to 
voluntarily prepared audit reports is not per se a prerequisite for adeauate 
enforcement authority for title V 
approval. However, such access is 
important if the report exists and it 
contains information on violations or 
wbethor violations have been promptly 
corrected. The lack of such access can 
adversely affect the adequacy of 
enforcement authority.

One com m enter alio  stated that State 
audit protection legislation does not 
inhibit whistle biow on but instead 
merely prohibits unauthorized 
disclosure of an audit report because 
whistle blowers are free to disciose any 
"non audit" information to support 
their allegations w ithout fear of 
violating the laws.

As an initial matter. EPA notes that 
this concern is irrelevant in EPA's 
action on M ichigan's title V program. To 
EPA's knowledge, neither the Michigan 
audit law nor any other provision of 
Michigan law specifically restricts the 
information that a whistle blower may 
disclose to a State agency, and EPA 
therefore did not raise this as a concern 
in proposing action on M ichigan’s title
V program.

The commenter appears to be 
responding to an  issue discussed in the 
April 5 Title V Memorandum. In that 
memorandum. EPA expressed concern 
with State audit privilege and/or 
im m u n ity  statutes that Impose special 
sanctions upon persons who disclose 
privileged information. See A pnl 5 Title
V Memorandum, pp. 5-6. Although 
irrelevant to action on Michigan s title
V program. EPA belloves. as slated in 
the guidance, that the Act provision
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which gives explicit protection to 
whistle blowers makes no distinctions 
with respect to the source of the 
informauon relied upon by the whistle 
blower. Tho EPA believes that it is 
inconsistent with section 322 of the Act 
for States to remove audit repons from 
the universe of inform auon w hich 
employees may rely upon in reporting 
violations to local or State authorities.

c. Summary. The EPA conunues to 
believe that the privilege and immunity 
provisions of the Michigan audit law 
impermissibly interfere with the 
enforcement authorities required for full 
title V approval. Accordingly, Michigan 
must narrow the applicability of the 
pnvilege provided in  section 14802. 
part 148 of NREPA. and narrow the 
applicability of the im m unity provided 
by section 14809, part 148 of NREPA. to 
ensure that the State title V program has 
the authority to: assure com pliance with 
part 70 permits and the requirements of 
the operating permits program (40 CFR 
70.4(b)(3)(i}|; enforce permits and the 
requirement to obtain a permit [40 CFR 
70.4(b](3)(vii)|; and meet the general 
enforcement authority requirements of 
40 CFR 70.11(a) and (c), as addressed 
above. In addition, the State must 
submit a revised title V Attorney 
General’s opinion that addresses EPA's 
concerns in  subpaxt HA. 10. above and 
in subpart ILA2.1. of the proposed 
interim approval of M ichigan's program 
[61 FR 32391-323981. in w hich the 
Attorney General certifies that the 
revised part 148 does not affect 
Michigan's ability to moet the 
enforcea n t requirem ents of 40 CFR 
70.4(b)(3)ll), 40 CFR 70.4(b)(3)(vii), 40 
CFR 70.11(a). and 40 CFR 70.11(c).

Altemauvely. the State may submit a 
revised title V Attorney General’s 
opinion certifying that the current part 
148 does not affect the enforcement 
requirements of 40 CFR70.4(b)(3)(i). 40 
CFR 70.4(b)(3)(vii), 40 CFR 70.11(a). and 
40 CFR 70.11(c). Such an opinion must 
aiso specifically address why EPA’s 
interim approval provision req iring 
revisions to the currently enacted law is 
not valid. Finally, Michigan m ust also 
submit a supplem ental Attorney 
General’s opinion certifying that ell 
other title V authorities that may be 
affected by part 148 are met. including 
but not lim ited to: M ichigan’s authonty 
to bring su it to restrain any person from 
engaging in  any activity in violation of 
a permit that is presenting an im m inent 
and substantial endangerm ant (40 CFR 
70.11(a)(1)); M ichigan's authority to 
seek injunctive relief to enjoin any 
violation of any program requirement, 
including permit conditions (40 CFR 
70.11(a)(2)!: M ichigan's authonty  to 
recover cnm inai fines (40 CFR

70.11(a)(3)(ii) and (iii). and 40 CFR 
70.11(c)|; and the requirem ent that the 
burden of proof for establishing civil 
and criminal violations is no greater 
than the burden of proof required under 
the Act (40 CFR 70.11(b)|. The 
supplemental Attorney General’s 
opinion must specifically address these 
requirements in light of the provisions 
contained in the State’s audit law. 
Although EPA does not believe that the 
Michigan audit law affects any title V 
requirements other than the ones 
specifically idenufied in this acuon. a 
supplemental Attorney General s 
opinion is appropriate because 
Michigan's current part 70 Attorney 
General's opinion was w ritten before the 
existence of the Michigan audit law.

11. Additional State Comments
MDEQ noted that it is pursuing 

changes to Michigan's operating permit 
regulations to address the interim 
approval issues pertaining to the 
definition of "schedule of comp .ance ", 
the definition of "stationary source", 
and the applicability requirements for 
noomajar solid waste incineration units. 
Tho EPA has reviewed M ichigan's 
proposed rules revision package, and 
submitted comments to MDEQ durjpg 
the package's public com m ent period.

MDEQ also acknowledged the 
condition for full approval that requires 
removal of section 5534 of NREPA 
MDEQ agrees to pursuo an amendment 
to NREPA to rcmove section 5534.

B. Final Action
1. Interim Approval

The EPA is promulgating interim 
approval of the Michigan operating 
permits program received bv EPA on 
May IB. 1995. July 2 0 .1995‘, October 6. 
1995. November 7.1995. and January 8. 
199R. The scope of M ichigan's part 70 
program approved in this notice applies 
to all part 70 sources w ith in  Michigan, 
except for any sources of air pollution 
in Indian country. The State m ust make 
the following changes to receive full 
approval:

a. Reviso the definition of "schedule 
of compliance" in R 336.1119(a) to 
provide that the schedule of compliance 
for sources that are not in compliance 
shall resemble and be at least as 
stringent as that contained in any 
judicial consent decree or 
administrative order to w hich the 
source is subject. This provision is 
required by 40 CFR 70.5(c)(8)(iii)(C).

b. Revise the definition of "stationary 
source" in R 338.1119(qj to provide that 
the definition includes all of the process 
and process equipm ent w hich are 
located at one or more contiguous or

adjacent properties. The em phasized 
phrase is not currently included in the 
State regulation. This provision is 
required in the definition of "ma)or 
source" in 40 CFR 70.2.

c. Revise R 336.1211(1) to provide 
that nonmaior solid waste incineration 
units required to obtain a permit 
pursuant to section 129(e) of the Act are 
subject to the title V permits program. 
The permitting deferral for nonmajor 
section 111 sources in 40 CFR 70.3(b) 
does not apply to solid waste 
incineration units required to obtain a 
permit pursuant to section 129(e) of the 
Act.

d. Revise R 336.1212(1) to delete the 
exemption of certain activities from 
determining major source status. Part 70 
and other relevant Act programs do not 
provide for such exemptions from ma|or 
source determinations. This interim 
approval issue does not apply to the 
State's use of R 336.1212(1) as an 
insignificant activities list pursuant to 
40 CFR 70.5(c).

e. Revue the State statutes or 
regulations, as appropriate, to require 
that permit applications include a 
certification of compliance w ith all 
applicable requirements and a statement 
of the methods used for determining 
compliance, as specified in 40 CFR 
70.5(c)(9) (i), (ii), and (iv).

f. Remove the  provisions of section 
324.5534 of NREPA. w hich provide for 
exemptions from penalties or fines for 
violations caused by an act of God. war. 
strike, riot, catastrophe, or other 
condition as to which negligence or 
willful misconduct was not the 
proximate cause. Title V does oot 
provide for such broad penalty and  fine 
exemmions.

g. Revise R 336.1913 and R 336.1914 
to be consistent with the affirmative 
defense provisions in 40 CFR 70.6(g). 
Alternatively, adopt an enforcement 
discretion approach consistent w ith the 
Act. These State regulations provide an 
affirmative defease that is broader than 
that provided by 40 CFR 70.6(g). They 
are also inconsistent w ith agency 
enforcement discretion permissible 
under tha A c t These regulations, 
therefore, affect the Slate's ability to 
enforce permits and assure compliance 
with all applicable requirements and the 
requirements of part 70 (40 CFR 
70.4(b)(3)(i) and 70.4(b)(3)(vii)l. For the 
same reasons, they also affect the State's 
general enforcement authority under 40 
CFR 70.11.

h. Address all o f the following issues 
relating to the State's audit privilege and 
im m u n i ty  law. port 148 of NREPA. 
These conditions are proposed interim 
approval issues to the extent that they 
affect the State's title V operating
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permits program and the requirements 
of pan  70.

i. Narrow the applicability of the 
privilege provided in section 14802. 
pan 148 of NREPA. and narrow the 
applicability of the immunity provided 
by section 14809. part 148 of NREPA. to 
ensure that the State utle V program has 
the authority to: assure compliance with 
part 70 permits and the requii ments of 
the operating permits program (40 CFR 
70.4(b)(3)(i)|; enforce permits and the 
requirement to obtain a permit (40 CFR 
70.4(b)(3)(vii)l; and meet the general 
enforcement authority requirements of 
40 CFR 70.11 (a) end (c) as addressed in 
subpart 1LA.10. of this notice.

ii. Submit a revised title V Attorney 
General's opinion that addresses EPA's 
concerns in subpart Q.A.10. above and 
in subpart H.A.2.i. of the proposed 
interim approval of Michigan's program 
(61 FR 32391-323981. and certifies that 
the revised part 148 does not affect 
M ichigan's ability to meet tho 
enforcement requirements of 40 CFR 
70.4(b)(3)(i), 40 CFR 70.4(b)(3)(vii). 40 
CFR 70.11(a). and 40 CFR 70.11(c).

iii. In lieu of subparts i. and ii. above, 
subm it a revised title V Attorney 
General's opinion certifying that the 
current part 148 does not affect the 
enforcement requirements of 40 CFR 
70.4(b)(3)(i). 40 CFR 70.4(b)(3)(vii), 40 
CFR 70.11(a), and 40 CFR 70.11(c). The 
Attorney General's opinion must also 
specifically address why EPA's interim 
approval provision requiring revisions 
to the currently enacted law is not valid.

iv. Submit a supplemental Attorney 
General's opinion certifying that all 
o ther title V authorities that may be 
affected by part 148 are met. including 
but not limited to: M ichigan's authority 
to bring suit to restrain any person from 
engaging in any activity in  violation of 
a perm it that is presenting an imminent 
and substantial endangerment (40 CFR 
70.11(a)(1)); Michigan's authority to 
seek injunctive relief to enjoin any 
violation of any program requirement, 
including permit conditions (40 CFR 
70.11(a)(2)|; M ichigan's authority to 
recover criminal fines (40 CFR 
70.11(a)(3) (ii) and (iii), and  40 CFR 
70.11(c)); and the requirement that the 
burden of proof for establishing civil 
and criminal violations ismo greater 
than the burden of proof required under 
the Act (40 CFR 70.11(b)l. The 
supplem ental Attorney General's 
opinion must specifically address these 
requirements in light of the provisions 
contained in  the State's privilege and 
immunity law.

This interim approval extends until 
February 10.1999. During this interim  
approval period. Michigan is protected 
from sanctions for failure to have a

program, and EPA is not obligated to 
promulgate, adm inister, and enforce a 
Federai onerating permits program for 
tho State. Permits issued under a 
program with interim  approval have full 
standing with respect to part 70. and the
1-year time period for subm ittal of 
permit applications by subject sources 
begins upon the effective date of this 
interim approval, as does the 3-vear 
time period for processing the initial 
permit applications.

If the State of Michigan fails to submit 
a complete corrective program for full 
approval by August 10. 1998. EPA will 
start an 18-month clock for m andatory 
sanctions. If tho State of M ichigan then 
fails to submit a corrective program that 
EPA finds complete before the 
expiration of that 18-month period. EPA 
will be required to apply one of the 
sanctions in section 179(b) of the Act, 
which will rem ain in  effect un til EPA 
determines that Michigan has corrected 
the deficiency by subm itting a complete 
corrective program. M oreover, if the 
Administrator finds a lack of good faith 
on the part of the State of M ichigan, 
both sanctions under section 179(b) will 
apply after the expiration of the 18- 
month period un til the A dm inistrator 
determines that M ichigan has come into 
compliance. In any case. if. 6 months 
aftor application of the first sanction. 
Michigan still has not subm itted a 
corrective program that EPA has found 
complete, a second sanction w ill be 
required.

Lf EPA disapproves the State of 
Michigan's com plete corrective 
program. EPA w ill be required to apply 
one of the section 179(b) sanctions on 
the date 18 m onths after the effective 
date of the disapproval, unless prior to 
that date Michigan has subm itted a 
revised program and EPA has 
determined that it corrected the 
deficiencies that prom pted the 
disapproval. Moreover, if the 
Administrator finds a lack of good faith 
on the part of M ichigan, both sanctions 
under section 179(b) shall apply alter 
the expiration of the 18-month period 
until the A dm inistrator determ ines that 
the State has come into com pliance. In 
all cases, if. 6 m onths after EPA applies 
the first sanction. M ichigan has not 
submitted a revised program that EPA 
has determ ined corrects the 
deficiencies, a second sanction is 
required.

tn addition, discretionary sanctions 
may be applied where w arranted any 
time after the expiration of an interim  
approval period if the State has not 
timely subm itted a com plete corrective 
program or EPA has disapproved its 
submitted corrective program. 
Moreover, if EPA bos not granted full

approval to Michigan's program by the 
expiration of this interim  approval 
because that expiration occurs after 
November IS. 1995. EPA must 
promulgate, adm inister and enforce a 
Federai permits program for the State of 
Michigan upon expiration of interim  
approval.

2. Other Actions

Requirements for approval, specified 
in 40 CFR 70.4(b), encompass section 
U2(l)(5) requirements for approval of a 
program for delegation of section 112 
standards as promulgated by EPA as 
they apply to part 70 sources. Section 
112(1)(5) requires that the State’s 
program contain adequate authorities, 
adequate resources for im plem entation, 
and an  expeditious compliance 
schedule, which aro also requirements 
under part 70. Therefore, EPA is 
promulgating approval under section 
112(1)(5) and 40 CFR part 63.91 of the 
State’s program for receiving delegation 
of section 112 standards that are 
unchanged from Federai standards as 
promulgated. This program for 
delegations only applies to sources 
covered by the part 70 program.

The EPA is also promulgating 
approval of Michigan's preconstruction 
perm itting program found in  Part 2 of 
M ichigan's Air Pollution Control Rules 
(R 338.1201-336.1299) under the 
authority of title V and part 70 solely for 
the purpose of implementing section 
112(g) to the extent necessary during the 
transition period between promulgation 
of the Federal section 112(g) rule and 
adaption of any necessary State rules to 
im plem ent EPA’s section 112(g) 
regulations. However, since the 
approval is for the single purpose of 
providing a mechanism to im plem ent 
section 112(g) during the transition 
period, the approval itself w ill be 
w ithout effect if EPA decides in the 
final section 112(g) rule that sources are 
not subject to the requirements of the 
rule un til State regulations are adopted. 
Although section 112(1) generally 
provides authority for approval of State 
air programs to implement section 
112(g), title V and section 112(g) 
provide authority for this lim ited 
approval because of the direct linkage 
between the implementation of section 
112(g) and title V. The scope of this 
approval is narrowly limited to section 
112(g) and d o n  not confer or imply 
approval for purpoaea of any other 
provision under the Act. for example, 
section 110. Tha duration of this 
approval is limited to 18 m onths 
following promulgation by EPA of 
section 112(g) regulations, to provide 
Michigan adequate time for the State to
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adopt regu la tions cons istent w ith  the 
Federa l requ irem ents.
m . Adm inistrative Requirements

A. Official File
Copies of the State's submittal and 

other information relied upon for the 
final interim approval, including public 
comments on the proposal received and 
reviewed by EPA, are maintained in the 
official file at the EPA Regional Office. 
The file is an organized and complete 
record of all the information submitted 
to. or otherwise considered by. EPA in 
the development of this final interim 
approval. The official file is available for 
public inspection at the location listed 
under the A00RESSE8 section of this 
document.

B. Executive Order 12866
The Office of Management and Budget 

has exempted this action from Executive 
Order 12866 review.
C. Regulatory Flexibility Act

The EPA's actions under section 502 
of the A a  do not create any new 
requirements, but simply address 
operating permits programs submitted 
to satisfy the requirements of 40 CFR 
part 70. Because this action does not 
impose any new requirements, it does 
not have a significant impact on a 
substantial num ber of small entities.
D. Unfunded Mandates Reform Act of 1995

Under secuon 202 of the Unfunded 
Mandates Reform A a  of 1995. signed 
into law on March 22. 1995. EPA m ust 
prepare a budgetary im p aa  statement to 
accompany any proposed or final rule 
that includes a Federal mandate that 
may result in estimated costs to State, 
local, or tribal governments in the 
aggregate, or to the private sector, of 
S100 million or more. Under section 
205. EPA must s e le a  the most cost 
effective and least burdensome 
alternative that achieves the objectives 
of the rule and is consistent w ith 
statutory requirements. Section 203 
requires EPA to establish a plan for 
informing and advising any small 
governments that may be significantly 
or uniquely impacted by the rule. EPA 
has determ ined that the final interim 
approval action promulgated today does 
not include a Federai mandate that may 
result in estimated costs of S100 million 
or more to State, local, or tribal 
governments In the aggregate, or to the 
private seao r. This Federai action 
approves pre-existing requirements 
under State or local law. and imposes 
no new Federal requirements. 
Accordingly, no additional costs to 
State, local, or m bal governments, or to

the private seao r. result from this 
action.

Under 5 U.S.C. 801(a)(1)(A) as added 
by the Small Business Regulatory 
Enforcement Fairness Act of 1996, EPA 
subm itted a report containing this ruie 
and other required information to the 
U.S. Senate, the U.S. House of 
Representatives and the Comptroller 
General of the General Accounting 
Office p n o rto  publication of the rule in 
today's Federai Register. This rule is 
not a "major rule" as defined bv 5 
U.S.C. 804(2).

List of Subjects in 40 CFR Part 70
Environmental protection. 

Administrative practice and procedure. 
.Air pollution control. Intergovernmental 
relations. Operating permits. Reporting 
and recordkeeping requirements.

Dated: December 27 ,1996 .
V a ld u  V. Adamkus. ,
Reg iona l Adm in istrator.

Part 70. title 40 of the Code of Federal 
Regulations is am ended as follows:

PART70-{AMENDED1

1. The authority citation for part 70 
continues to read as follows:

Authority: <2 U.S.C. 7401 et seq.
2. A ppendix A to part'70 is amended 

by adding the entry for Michigan in 
alphabetical order to read as follows:

A ppendix A to Part—70-Approval 
S tatus of State and Local Operating 
Perm its Program s

Michigan
(a) Department o f Environmental Quality: 

received on May 16. 1995. July 20 .1995 . 
October 6 .1 9 9 5 . NovemDer 7 .1995 . and 
January 8 .1 9 9 6 : interim approval effective on 
February 10 .19 97 ; interim approval expires 
February 10 .1999 .

(b) (Reserved)
• « • • e
(FR Doc. 97-643 F ile d  1-9-97; 8:45 am i 
SILUMO OOOC *MO-W-0

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Administration for Children and 
Families

45 CFR Part 1311
RIN 0970-4356

Head Start Program

agen cy : A dm inistration on Children, 
you th  and Fam ilies (ACYF). 
Adm inistration for Children and

Families (ACF), Health and Human 
Services (HHS). 
a c t io n : Final rule.

summary: The Administration on 
Children. Youth and Families is issuing 
this final rule to implement a new 
statutory provision authorizing the 
Secretary to create a Head Start Fellows 
Program for staff in locai Head Start 
programs or other individuals woriring 
in the field of child development, child 
care, early childhood education, health, 
and family services.
EFFECTIVE DATE: February 10.1997.
FOR FURTHER INFORMATION CONTACT: 
Dennis Gray. Hoad Start Bureau. 
Adm inistration on Children. Youth and 
Families. P.O. Box 1182. Washington.
D.C. 20013: (202) 205-8404.
SUPPLEMENTARY INFORMATION:
I. Program Purpose

Public Law 103-252. the Human 
Services Amendments of 1994. 
am ended the Head Start A a  to 
authorize the creation of a Head Start 
Fellows Program (HSFP). which wiil 
support professional development of 
individuals working in  Head Start or 
related programs.

Tho Head Start Bureau is pleased with 
the opportunity  to develop the HSFP. 
The Bureau anticipates that the HSFP 
will provide Head Start Fellows w ith a 
unique opportunity to be exposed to 
activities, issues, resources, and new 
approaches through placements that 
w ill Include national and regional Head 
Start offices, academia, and other puoiic 
or private nonprofit entities and 
organizations concerned with services 
to children and families. The Heaa Stan 
Bureau will benefit from the vatuaoie 
perspectives brought by the retlow s 
currently working in Head Stan ana 
other programs across America to the 
national policy making process.
II. Sum m ary of the Final Ruie

The authority for this final rute is 
section 1150 of Public Law 103-252. the 
Human Services Amendments of 1994 
(the Act) w hich added secuon ■i48A(d) 
to the Head Start A a  (42 U.S.C. 3843) 
Section 648A(d) authonzes the 
Secretary to establish a program of Heaa 
Start Fellowships. Section 648Ald)(6) 
authorizes the Secretary to maxe 
expenditures not to excoed S I .000.000 
for any fiscal year forsdpenas ana oiner 
reasonable expenses for the Fellows 
Program. Additional authonty is found 
in se a io n  648A(d)(0). which manaaies 
that the Secretary promulgate 
regulations to carry out secuon 648Ala).

The A a  specifies:
• To whom Fellowships may be 

com petitively awarded:



AMENDMENT t / 0

OFFERED IN  THE SENATE

T o : CSSB 4 1 (L&C)

P a g e  5, l i n e  17:

F o l l o w i n g  " c o u r t " :

I n s e r t  " o r  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r "  

P a g e  6, l i n e  19:

F o l l o w i n g  " c i v i l " :

I n s e r t  " o r  a d m i n i s t r a t i v e "

P a g e  6, l i n e  19:

F o l l o w i n g  " c o u r t " :

I n s e r t  " o r  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r "  

P a g e  9, l i n e  7:

F o l l o w i n g  " c o u r t " :

I n s e r t  " o r  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r "

R e a s o n s : C S S B  4 1 (L&C) w i l l  a f f e c t  a r e a s  t h a t  a r e  s u b j e c t  to

a d m i n i s t r a t i v e  p r o c e e d i n g s ,  i n c l u d i n g  a d m i n i s t r a t i v e  h e a r i n g s  o n  

p e r m i t  d e c i s i o n s .  H e a r i n g  o f f i c e r s  h a v e  e x p e r t i s e  i n  t h e  a r e a s  

t h a t  a r e  s u b j e c t  t o  t h i s  l a w  a n d  a r e  f a m i l i a r  w i t h  t h e  f a c t s  o f  t h e  

c a s e s  b e f o r e  t h e m .  If a h e a r i n g  o f f i c e r  is u n a b l e  t o  r u l e  o n  

q u e s t i o n s  i n v o l v i n g  t h e  e x c e p t i o n s  t o  t h e  p r i v i l e g e  o r  i m m u n i t y ,  

t h e  a d m i n i s t r a t i v e  p r o c e e d i n g s  m a y  h a v e  t o  c o m e  t o  a  h a l t  w h i l e  t h e  

p a r t i e s  g o  t o  c o u r t  to l i t i g a t e  w h e t h e r  t h e  e x c e p t i o n s  a p p l y .  T h i s  

w i l l  l i k e l y  r e s u l t  in d e l a y s  i n  c o m p l e t i o n  o f  t h e  a d m i n i s t r a t i v e  

p r o c e e d i n g s  a n d  i n  i n c r e a s e d  c o s t s  a s s o c i a t e d  w i t h  t h e  c o u r t  

p r o c e e d i n g s .



A M E N D M E N T

P a g e  7, l i n e  16:

F o l l o w i n g  " o b t a i n e d  b y  t h e " :

D e l e t e :  " p e r s o n "

I n s e r t :  " o w n e r  o r  o p e r a t o r "

P a g e  9, l i n e  21:

F o l l o w i n g  " i m p o s e d  on":

D e l e t e :  "a p e r s o n "

I n s e r t :  " a n  o w n e r  o r  o p e r a t o r "

P a g e  9, l i n e  22:

F o l l o w i n g  " w h e n  t h e " :

D e l e t e :  " p e r s o n "

I n s e r t :  " o w n e r  o r  o p e r a t o r "

P a g e  9, l i n e  26:

F o l l o w i n g  " e f f o r t s  b y  t h e " :

D e l e t e :  " d i s c l o s i n g  p a r t y "

I n s e r t :  " o w n e r  o r  o p e r a t o r "

R e a s o n s : G r a m m a t i c a l  c l a r i f i c a t i o n ;  c o n s i s t e n c y  i n  t e r m i n o l o g y .

OFFERED IN  THE SENATE

T o : CSSB 4 1 (L&C)



A M E N D M E N T

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 7, line 26 through page 8, lines 4: 

Delete all material.

Page 8, lines 14 -19:

Reword paragraph as follows:

(4) cooperate with the appropriate agency in connection with an 
investigation of the issues identified in the disclosure; an agency may 
request that the owner or operator allow the agency to review, under an 
agreement as described in AS 09.25.455(b)(3), the part of the audit report 
that describes the implementation plan or tracking system developecLto 
correct past noncompliance, im prove current_compliance. or prevent 
future noncompliance [RELEVANT PORTIONS OF THE 
CONFIDENTIAL SELF-EVALUATION AND ANALYSIS AS 
NECESSARY TO DETERMINE THAT APPROPRIATE CORRECTIVE 
ACTIONS HAVE BEEN IDENTIFIED].

Rationale: Paragraphs (c)(5) and (c)(6) under Section 09.25.475 merely repeat the 
provisions in paragraphs (d)(1), (d)(2), (d)(3), and (d)(4) under the same section. The 
sponsor recommends these paragraphs be deleted.

However, the sponsor believes some of the language in paragraph (c)(6) -  relating to 
which parts of an audit report must be disclosed to a regulatory agency -- is more 
precise than the existing language in paragraph (d)(4). Accordingly sponsor 
recommends this language be substituted in paragraph (d)(4), as shown above.



A M E N D M E N T

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 8, after line 8:

Add a new paragraph (d) (2) as follows:

(2) promptly initiate appropriate efforts_to discontinue, abate, or 
nutigate.akiy-.wnditiQns.Qr activities causinginjury or likely_to cause 
imminent injury to one or more persons at the site audited or to persons, 
property, or the environm ent offsite.



A M E N D M E N T

Page 8, lines 20-22; Page 9, lines 1-2:

Reword subsection (g) as follows:

(g) During the period between receipt of tiie audit notice 
required under AS 09.25.450(b) and the specified end date-.of.the audit 
[AUDIT PERIOD SPECIFIED IN THE NOTICE REQUIRED UNDER AS 
09.25.450(b)], the department may not initiate an inspection, monitoring, 
or other investigative activity concerning the audited facility, operation, 
or property based [SOLELY] on the receipt of a notice under AS 09.25.450. 
The department has the burden of proving that an inspection, 
monitoring, or other investigative activity concerning the audited facility, 
operation, or property initiated after receiving a notice under AS 09.25.450 
was not initiated based [SOLELY] on receiving the notice.

Rationale: The intent of subsection (g) is to address a concern on the part of the 
regulated community that notification of intent to conduct an audit m ight provoke an 
agency to launch an inspection or other investigative activity which w ould otherwise 
not have occurred. However, the existing language only precludes an inspection 
during the audit period — after the audit has begun. The bill requires 15 days advance 
notice before an audit is commenced, leaving a two-week period in which the agency 
would not be covered by the restrictions in AS 09.25.475(g).

The word "solely" is deleted because it creates ambiguity. It implies that receipt of an 
audit notice could serve as grounds for launching an inspection or investigation, 
provided that the agency could identify at least one other rationale. The audit notice 
requirement is necessary in order to guage the effectiveness of the self-auditing 
incentive program. However, the sponsor does not intend for the notice requirement 
to be a discincentive to conduct self-audits, which it could be if the language in AS 
09.25.475 (g) is not sufficiently clear.

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)



A M E N D M E N T

Page 9, after line 5:

Insert new  subsection:

(i) This section mav not be construed to prevent a regulatory agency from 

(11 seeking injunctive relief: or
(2)„iss.uing-aiLgmfirgen<:y-prdgr ,in situations involvin g an 

imminent and_s.ubstantiaLdanger-.to public health or welfare.or the 
en v iron m en t,

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Rationale: This language addresses two issues the Environmental Protection Agency 
believes must be addressed in state self-audit laws if the state is to retain authority to 
administer state-delegated programs such as the Title V of the Clean Air Act and the 
Safe Drinking Water Act. Similar language can be found under the privilege section of 
the bill, at 09.25.450(i). This amendment w ill make the legislation consistent by 
applying these exceptions to both the privilege and immunity sections of the bill.



A M E N D M E N T  t i u

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 9, lines 11-13:

Amend 09.25.480(a)(1)(B) as follows:

(B) w ithin the 36 months preceding the violation, repeatedly or 
continuously committed, at the same facility or associated facilities 
located in the state, the specific violation or dQsely jela fed  yiolation 
for which immunity is sought; or [VIOLATIONS THAT ARE THE 
SAME AS, OR SIMILAR TO, THE VIOLATION FOR WHICH THE 
IMMUNITY IS SOUGHT;]

Rationale: Many industries that do business in Alaska have facilities in other states. 
The existing language makes it possible that a facility could be denied immunity if 
voluntarily disclosed violations are the same or similar to violations that were 
committed by a different facility under different management in a different state. It is 
not the intent of the sponsor to limit immunity in this way.

The word "or" is added at the end of the new proposed language to clarify that AS 
09.25.480(a)(1) (A) - (C) provide alternative grounds to deny immunity.



4  i y
A M 5 N D M 5 N . T  77 1 f

O F F E R E D  I N  T H E  S E N A T E  

To: C S S B  4 1 (L&C)

P a g e  9, l i n e  15:

F o l l o w i n g  " i n t o  c o m p l i a n c e  a n d " : 

D e l e t e : ''and t h i s  f a i l u r e "  

I n s e r t :  "so a s  to c o n s t i t u t e "

R e a s o n s : G r a m m a t i c a l  c l a r i f i c a t i o n .

9



A M E N D M E N T  $!$

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 9, lines 17-20:

Rew ord parag raph  (a)(2) as follows:

(2) the v io lation  [OFFENSE] w as com m itted  in tentionally  or 
know ingly  by  a m em ber of the ow ner's  o r operator's  m anagem ent or an 
agent of the ow ner o r opera to r and  the ow ner's o r  operator's  policies or 
failuge-tQ-haveJELpla.ce-Sjffiteins. reasonably-designed to p reven t such 
violations [LACK OF PREVENTION SYSTEMS CONTRIBUTED 
MATERIALLY TO THE OCCURRENCE OF THE VIOLATION.]

R ationale : The term  "violation" replaces "offense", because in  A laska law  civil 
violations are referred  to as "violations", n o t "offenses".

The reference to "lack of p reven tion  system s" is recom m ended  for deletion  because of 
confusion over its m eaning.



A M E N D M E N T  #  (  J

TO: C S S B  4 1 (L&C)

O F F E R E D  I N  T H E  S E N A T E

P a g e  9, f o l l o w i n g  l i n e  20:

I n s e r t  a  n e w  p a r a g r a p h  to r e a d :

"(3) t h e  o w n e r  o r  o p e r a t o r ,  a f t e r  c o m p l e t i n g  

c o r r e c t i v e  a n d  r e m e d i a l  m e a s u r e s  w i t h i n  a r e a s o n a b l e  

t i m e  a n d  i m p l e m e n t i n g  a p p r o p r i a t e  m e a s u r e s  to p r e v e n t  

r e c u r r e n c e  o f  t h e  v i o l a t i o n ,  r e a l i z e d  s u b s t a n t i a l  

e c o n o m i c  s a v i n g s  in n o t  c o m p l y i n g  w i t h  t h e  r e q u i r e m e n t  

f o r  w h i c h  a  v i o l a t i o n  is c h a r g e d .  T h e  e x c e p t i o n  to 

i m m u n i t y  i n  t h i s  p a r a g r a p h  a p p l i e s  o n l y  to t h a t  p o r t i o n  

o f  a  p e n a l t y  t h a t  r e f l e c t s  t h e  e c o n o m i c  s a v i n g s  o f  

n o n c o m p l i a n c e  a f t e r  c o m p l e t i n g  t h e  c o r r e c t i v e ,  r e m e d i a l ,  

a n d  p r e v e n t i v e  m e a s u r e s  n e c e s s a r y  to q u a l i f y  for 

i m m u n i t y . "

R e a s o n s : T h e  p r o p o s e d  a m e n d m e n t  s e e k s  t o  m a i n t a i n  a " l e v e l

p l a y i n g  f i e l d "  i n  w h i c h  v i o l a t o r s  d o  n o t  g a i n  s u b s t a n t i a l  

e c o n o m i c  a d v a n t a g e s  o v e r  t h e i r  c o m p e t i t o r s .  U n d e r  t h i s  p r o p c s  

a n  o w n e r  o r  o p e r a t o r  w h o  o t h e r w i s e  q u a l i f i e s  f o r  i m m u n i t y  w i l l  

n o t  r e c e i v e  i m m u n i t y  f r o m  t h a t  p o r t i o n  o f  a p e n a l t y  t h a t  r e f l e  

t h e  e c o n o m i c  s a v i n g s  o f  n o n c o m p l i a n c e  a f t e r  c o m p l e t i n g  t h e  

c o r r e c t i v e ,  r e m e d i a l ,  a n d  p r e v e n t i v e  m e a s u r e s  n e c e s s a r y  t o  

q u a l i f y  f o r  i m m u n i t y .  T h i s  p r o p o s a l  is s o m e w h a t  s i m i l a r  to t h  

p r o v i s i o n  i n  t h e  U . S .  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y ' s  F i n a l  

A u d i t  P o l i c y ,  60 Fed. Re g .  6 6 , 7 0 6 ,  6 6 , 7 1 2  ( 1 9 9 5 ) ,  r e l a t i n g  to 

t r e a t m e n t  o f  e c o n o m i c  b e n e f i t ,  u n d e r  w h i c h  E P A  r e t a i n s  f u l l  

d i s c r e t i o n  t o  r e c o v e r  e c o n o m i c  b e n e f i t  g a i n e d  a s  a r e s u l t  cf 

n o n c o m p l i a n c e . 

h : \ w p \ b i l l s \ 4 1 e c o n . w p d



A M E N D M E N T  Jt^O

O F F E R E D  I N  T H E  S E N A T E  

T O :  C S S B  4 1 (L&C)

P a g e  10, f o l l o w i n g  l i n e  7:

I n s e r t  a n e w  s e c t i o n  to r e a d :

"Sec. 09.25.487. Electronic filing. A  s t a t e  a g e n c y  o r  

m u n i c i p a l i t y  ma y ,  b y  r e g u l a t i o n  o r  o r d i n a n c e  r e s p e c t i v e l y ,  

a l l o w  t h e  n o t i c e s  s p e c i f i e d  i n  A S  0 9 . 2 5 . 4 5 0 ( b )  to b e  f i l e d  

b y  f a c s i m i l e  o r  o t h e r  e l e c t r o n i c  m e a n s ,  p r o v i d e d  s u c h  m e a n s  

a s s u r e  a d e q u a t e  p r o o f  o f  s u b m i t t a l  o f  t h e  n o t i c e  b y  t h e  

o w n e r  o r  o p e r a t o r  a n d  a d e q u a t e  p r o o f  o f  r e c e i p t  b y  t h e  

a g e n c y  o r  m u n i c i p a l i t y . "

h : \ w p \ b i l l s \ 4 1 e l e c . w p d



A M E N D M E N T  '

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 10, lines 13-16:

A dd new  language to 09.25.490 (a)(1)(A) as follows:

(A) a report, p repared  by an  aud ito r, m onitor, o r sim ilar person, 
including the scope of the aud it, the dates the au d it began  and  ended, the 
in form ation  gained  in  the aud it, findings, conclusions, 
recom m endations, exhibits, and  appendices; the types of exhibits and 
appendices that m ay be contained  in an  au d it rep o rt include supporting , 
inform ation that is collected or.developedJQ L_the.prim ary purpose  of_ 
and in the course of an env ironm ental o r health  and  safety aud it, 
in c lu d in g

(i) in terview s w ith  cu rren t o r form er em ployees;
(ii) field note and  records.oL observations;
(iii) findings, opin ions, suggestions, conclusions, 

guidance, notes, drafts, an d  m em oranda;
Hy) legal analyses:
(y) drawings; 
(Yi) phatographs;
(vii) laboratory analyses and  Qther_analyticaLdata;
(viii) com puter generated  or electronically recorded

information;
(ix) m aps, charts, graphs, and surveys; and
(x) o ther com m unications and  docum ents associated 

with.an.enYironmental.or. health .and safety audit;

R ationale: The new  text above w as included  in  SB 41 as in troduced, b u t w as 
inadverten tly  deleted  w hen  the L&C com m ittee substitu te  w as p repared . This list of 
possible com ponents of an au d it rep o rt prov ides app ropria te  guidance to governm ent 
officials, the courts, an d  those p lann ing  to initiate a self-audit program . The clarity of 
the au d it report defin ition  is n o t enhanced  by deleting  this language.



A M E N D M E N T  $9 3 -

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 10, lines 22-27:

A dd new  language to defin ition  of "confidential self-evaluation and  
analysis" as follows:

(2) "confidential self-evaluation an d  analysis" m eans the 
p art of an au d it repo rt th a t consists of interview s w ith  curren t or 
form er em ployees; field notes and  records-of-observations made_by 
the awditPKim dings, opinions, suggestions^condusiongi. guidance.
notes, drafts, and  analyses perform ed by .the auditor: m em oranda 
and  docum ents that evaluate o r analyze all o r p a rt of the m aterial 
described in  the au d it report, including  im plem entation  issues or 
an au d it im plem entation  p lan  or tracking system  to correct past 
noncom pliance, im prove cu rren t com pliance, o r p reven t fu tu re  
noncom pliance w ith  an  env ironm ental o r h ea lth  and  safety law, 
and  that is...

R ationale : the only portions of the au d it rep o rt that enjoy priv ilege are those w hich 
consist of "confidential self-evaluation an d  analysis". C onsequently , the definition of 
this term  is very im portant. The new  language p roposed  above adds clarity to the 
definition by ensuring  that m any sensitive docum ents in  the au d it report, such as 
em ployee in terview s, are covered by the privilege.



A M E N D M E N T

OFFERED IN THE SENATE 

TO: CSSB 41 (L&C)

Page 11, line 2:

Delete the w ords "D epartm ent of H ealth  an d  Social Services":

(3) "departm ent" m eans the D epartm ent of Environm ental 
C onservation, the D epartm ent of Labor, [AND THE DEPARTMENT OF 
HEALTH AND SOCIAL SERVICES,] as appropriate;



A M  S ?T D M E N

P a g e  11, l i n e  21:

D e l e t e  a l l  m a t e r i a l .

P a g e  11, l i n e  22:

D e l e t e  a l l  m a t e r i a l .

P a g e  11, l i n e  28:

D e l e t e  a l l  m a t e r i a l .

R e - n u m b e r  d e f i n i t i o n s  a c c o r d i n g l y .

P a g e  12, f o l l o w i n g  l i n e  3:

A d d  a n e w  s u b s e c t i o n  a s  f o l l o w s :

" (c) F o r  p u r p o s e s  o f  t h i s  c h a p t e r ,  u n l e s s  t h e  c o n t  

r e q u i r e s  o t h e r w i s e ,

(1) a p e r s o n  a c t s  " i n t e n t i o n a l l y "  w i t h  r e s p e c t  to 

r e s u l t  d e s c r i b e d  b y  a p r o v i s i o n  o f  l a w  d e f i n i n g  a v i o l a

O F F E R E D  IN T H E  S E N A T E

T O :  C S S B  4 1 ( L&C)



w h e n  t h e  p e r s o n ' s  c o n s c i o u s  o b j e c t i v e  is t o  c a u s e  t h a t  

r e s u l t ;  w h e n  i n t e n t i o n a l l y  c a u s i n g  a p a r t i c u l a r  r e s u l t  is a n  

e l e m e n t  o f  a v i o l a t i o n ,  t h a t  i n t e n t  n e e d  n o t  b e  t h e  p e r s o n ' s  

o n l y  o b j e c t i v e ;

(2) a p e r s o n  a c t s  " k n o w i n g l y "  w i t h  r e s p e c t  to c o n d u c t  

o r  to a c i r c u m s t a n c e  d e s c r i b e d  b y  a p r o v i s i o n  o f  l a w  

d e f i n i n g  a v i o l a t i o n  w h e n  t h e  p e r s o n  is a w a r e  t h a t  t h e  

c o n d u c t  is o f  c h a t  n a t u r e  o r  t h a t  t h e  c i r c u m s t a n c e  e x i s t s ;  

w h e n  k n o w l e d g e  o f  t h e  e x i s t e n c e  o f  a  p a r t i c u l a r  f a c t  is a n  

e l e m e n t  o f  a v i o l a t i o n ,  t h a t  k n o w l e d g e  is e s t a b l i s h e d  if a 

p e r s o n  is a w a r e  o f  a s u b s t a n t i a l  p r o b a b i l i t y  o f  its 

e x i s t e n c e ,  u n l e s s  t h e  p e r s o n  a c t u a l l y  b e l i e v e s  it d o e s  n o t  

e x i s t ;  a p e r s o n  w h o  is u n a w a r e  o f  c o n d u c t  o r  a c i r c u m s t a n c e  

o f  w h i c h  t h e  p e r s o n  w o u l d  h a v e  b e e n  a w a r e  h a d  t h a t  p e r s o n  

n o t  b e e n  i n t o x i c a t e d  a c t s  k n o w i n g l y  w i t h  r e s p e c t  to t h a t  

c o n d u c t  o r  c i r c u m s t a n c e ;

(3) a p e r s o n  a c t s  " r e c k l e s s l y "  w i t h  r e s p e c t  to a r e s u l t  

o r  t o  a c i r c u m s t a n c e  d e s c r i b e d  b y  a  p r o v i s i o n  of l a w  

d e f i n i n g  a v i o l a t i o n  w h e n  t h e  p e r s o n  is a w a r e  o f  a n d  

c o n s c i o u s l y  d i s r e g a r d s  a s u b s t a n t i a l  a n d  u n j u s t i f i a b l e  r i s k  

t h a t  t h e  r e s u l t  w i l l  o c c u r  o r  t h a t  t h e  c i r c u m s t a n c e  e x i s t s ;  

t h e  r i s k  m u s t  b e  o f  s u c h  a  n a t u r e  a n d  d e g r e e  t h a t  d i s r e g a r d

2



o f  it c o n s t i t u t e s  a g r o s s  d e v i a t i o n  f r o m  t h e  s t a n d a r d  of 

c o n d u c t  t h a t  a r e a s o n a b l e  p e r s o n  w o u l d  h a v e  b e e n  a w a r e  h a d  

t h a t  p e r s o n  n o t  b e e n  i n t o x i c a t e d  a c t s  r e c k l e s s l y  w i t h  

r e s p e c t  t o  t h e  r i s k . "

R e a s o n s :  T h e  p r i v i l e g e  a n d  i m m u n i t y  e s t a b l i s h e d  i n  C S S B  4 1  (L&C)

o n l y  a p p l i e s  i n  c i v i l  a n d  a d m i n i s t r a t i v e  c a s e s .  D e f i n i n g  t h e  

t e r m s  " i n t e n t i o n a l l y , "  " k n o w i n g l y , "  a n d  " r e c k l e s s l y "  b y  r e f e r r i n g  

t o  T i t l e  11, t h e  c r i m i n a l  l a ws, c r e a t e s  a n  a m b i g u i t y  i n  t h e  b i l l .  

In t h e  p r o p o s e d  a m e n d m e n t ,  t h e  c o n t e n t s  o f  t h e  d e f i n i t i o n  a r e  

i d e n t i c a l  t o  t h e  o n e s  r e f e r e n c e d  i n  t h e  b i l l ,  e x c e p t  t h e  w o r d  

" o f f e n s e "  is c h a n g e d  t o  " v i o l a t i o n . "

h : \ w p \ b i l l s \ 4 1 i n k n r k . w p d
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§ 11.81.900 C r im in a l  L aw 460

NOTES TO DECISIONS

Stated in Neitzel v. Stale, 655 P2d 325 (Alaska Ct. App. 1987); Cole v, State. 828 P.2d 175 (AJnaka CL 
App. 1982). App. 1992).

Cited in Brown v. State. 739 P.2d 182 (Alaaka Ct.

A rtic le  6. D e fin itio n s . j
Section
900. Definitions

Sec. 11.81.900. Definition*, (a) For purposes of this title, unless the context re- 
quires Oth e r w i s e . _______________ ______ ______________________________________________

(1) a person acts “intentionally* with respect to a result described by a provision oflaw \ 
defining an offense when the person’s conscious objective is to cause that result; when ' 
intentionally causing a particular result is an element of an offense, that intent need not
be the person’s only objective;

(2) a person acts “knowingly* with respect to conduct or to a circumstance described by 
a provision oflaw defining an offense when the person is aware that the conduct is of that 
nature or that the circumstance exists; when knowledge of the existence of a particular 
fact is an element of an offense, that knowledge is established if a person is aware of a 
substantial probability of its existence, unless the person actually believes it does not 
exist; a person who is unaware of conduct or a circumstance of which the person would 
have been aware had that person not been intoxicated acts knowingly with respect to that 
conduct or circumstance;

(3) a person acta “recklessly* with respect to a result or to a circumstance described by 
a provision of law defining an offense when the person is aware of and consciously 
disregards a substantial and unjustifiable risk that the result will occur or that the 
circumstance exists; the risk must be of such a nature and degree that disregard of it 
constitutes a gross deviation from the standard of conduct that a reasonable person would 
observe in the situation; a person who is unaware of a risk of which the person would 
have been aware had that person not been intoxicated acts recklessly with respect to that 
risk;  ________________________________ ________________ ._____ _____________

(4) a person acta with “criminal negligence” with respect to a result or to a circum­
stance described by a provision of law defining an offense when the person fails to 
perceive a substantial and unjustifiable risk that the result will occur or that the 
circumstance exists; the risk must be of auch a nature and degree that the failure to 
perceive it constitutes a gross deviation from the standard of care that a reasonable 
person would observe in the situation.

(b) In this title, unless otherwise specified or unless the context requires otherwise,
(1) “affirmative defense” means that
(A) some evidence must be admitted which places in issue the defense; and v
(B) the defendant has the burden of establishing the defense by a preponderance of the I 

evidence;
(2) “benefit" means a present or future gain or advantage to the beneficiary or to a 

third person pursuant to the desire or consent of the beneficiary;
(3) “building", in addition to its usual meaning, includes any propelled vehicle or 

structure adapted for overnight accommodation of persons or for carrying on businesi; 
when a building consists of separate units, including apartment units, offices, or rented 
rooms, each unit is considered a separate building;

(4) “cannabis” has the meaning ascribed to it in AS 11.71.900(10), (11), and (14);
(5) “conduct” means an act or omission and its accompanying mental state;
(6) “controlled Bubatance” has the meaning ascribed to it in AS 11.71.900(4);
(7) “correctional facility" means premises, or a portion of premises, used for the 

confinement of persons under official detention; '



Amendments Proposed by the 
Administration

CSSB41
Revised 2/26/97
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DEPT. OF ENVIROKMdKTAL CONSERVATION

T O N Y  K N O W L E S ,  G O V E R N O R

DIVISION OF ENVIRONMENTAL HEALTH 
DIRECTOR’S OFFICE 
555 CORDOVA STREET 
ANCHORAGE, ALASKA 99501 
http://www.state.ak.us/dec/home/htm

February 26, 1997

Telephone: (907) 269-7644 
Fax: (907) 269-7654 

Email: jadair@envircon.state.ak.us

The Honorable Robin Taylor 
Chairman. Senate Judiciary Committee 
Alaska State Senate 
Capitol Building 
Juneau, AK 99801

Dear Senator Taylor:

According to what we understood your instructions to be regarding amendments to SB 41, the 
audit privilege and immunity bill, enclosed you will find the Administration’s amendments that 
will not be offered by the bill’s sponsor. In addition, we have had the opportunity to review ;he 
amendments being offered by the sponsor, and have only a few comments we’d like to share on 
those.

We believe it is possible to have a bill such as this that can still pass muster with EPA and not 
threaten delegation of state environmental programs. Our amendments are all offered with that 
balance in mind. You’ll find recent correspondence from the EPA on this subject enclosed.

Also enclosed you will find 12 amendments as follows (please note they arc not numbered 
sequentially):

Amendment #1 would delete the references to “health and safety” throughout the legislation. 
Amendment #2 is a companion and would delete both the Department o f Labor and the 
Department o f Health and Social Services from the bill. We believe that the record is clear on 
the need to limit this bill to DEC.

Amendment #7A would establish the burden of proof necessary for a person seeking disclosure 
o f an audit report.

Amendment #9 modifies an amendment of the sponsor (*12) and seeks simply to correct a

http://www.state.ak.us/dec/home/htm
mailto:jadair@envircon.state.ak.us
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drafting error. Page 8, line 16 o f the bill references '“under an agreement described in AS 
09.25.455(b)(3). That section, which is on page 5, lines 17-19, does not require an ••agreement" 
bui rdiiici a “claim of confidentiality.”

Amendment #15 is a conforming amendment between the privilege provision and the immunity 
provision The sponsor’s amendment #18 also deals with this section but does not make this 
conforming amendment.

Amendment #16 adds a provision that immunity is not available for any disclosure of an audit in 
a proceeding relating to pipeline tariffs. There is already a similar provision in the pnvilege 
section, and prior to the Labor and Commerce CS. this language was also found in the umnunitv 
section. It appears to have been inadvertently left out.

Amendment #17A adds a provision to protect primacy of the state’s programs that have been 
delegated from the federal government. We believe this language will only work for 
environmental programs however.

Amendment #21 would repeal the provision that the laws covered by this bill be cousUucd 
broadly.

Amendment #22 would move the term "objective facts’* to a different line so ils clear rhat to the 
extent objective facts are included within that portion of the audit report that is privileged, the 
privilege would still apply. The sponsor's amendment #7 would delete ihc aliogeiliei.
Testimony from industry has been that they support excluding the underlying or objective facts 
from the privilege.

We believe Amendment #23 makes clear the intent of this section.

Amendment #24 changes current language that is somewhat awkward with language that wc 
believe more closely reflects the intent of the section.

Amendment #25 amends language in the definition of the confidential self-analysis to be more 
user friendly. The sponsor's amendment #22 also amends this definition, and we do not support 
his amended version as presented. We have agreed that generally this definition needs more 
work, and committed to doing so but did want to provide the committee with our initial thoughts 
on ways to improve it.

Regarding the sponsor's amendments, we have concerns with only two, his #7 and #8. We have 
previously touched on #7 which would delete the reference to the objective facts being outside 
the privilege. Regarding #8, it seeks to amend the section relating to privilege and pipeline tariff 
coses. Attorneys in the Department of Law* who handle these cases will provide the committee 
with the background on this concern.



We would like to thank the sponsor for being open to our concerns with this legislation, and his 
willingness to work with us.

Director & Legislative Liaison 

Enclosures

cc: The Honorable Luien Leoiau (w/cncl)
The Honorable Drue Pearce (w/encl)
The Honorable Mike Miller (w/encl)
The Honorable Sean Parnell (w/encl)
The Honorable Johnny Ellis (w/encl)
Pat Pourchol, Office o f the Governor (w/encl)



UNITED STATES ENVIRONMENTAL PROTECTION AGENCYREGION 10
1200 Sixth Avenue 

Seattle. Washington 98101

s o p l y  7c
A c ta  o r :  C R C - 1 5 3

Michele Brown, Commissioner
Alaska Department: of Environmental Conservation
410 Willoughby Avenue, Suite 1C5
Juneau, Alaska 99801-1795

Dear Commissioner Brown:

Thank you for requesting comments or. the draft Alaska 
legislation regarding environmental audits. In general, SPA 
supports environmental self-auditing, hut opposes audit 
privilege, which invites secrecy, instead of the openness needed 
to build public trust in industry's ability to self-police. SPA 
believes that audit privilege greatly complicates criminal and 
civil discovery, and frustrates public access to information. 
These are among the reasons that audit privileges are strongly 
opposed by U.S. Attorneys, the National District Attorneys' 
Association representing the Nation's local prosecutors, and a 
bipartisan coalition of state's attorney general. We urge you to 

take these law enforcement issues into consideration. 
Additionally, Governor Philip 3att cf Idaho recently announced 
chat he intends to let that state's audit privilege/immunity .aw 
lapse when the sunset provision runs at the end of 1 9 9 7 .

While EPA supports penalty mitigation as an incentive for 
voluntary disclosure and correction of violations, EPA also 
believes that strong enforcement is important to encouraging 
voluntary compliance. One component of a strong enforcement 
program is maintaining penalty authority for serious violations, 
such as those that m a y  pose an imminent and substantial 
er.dangenrtent or actual harm to public health or tha environment. 
To immunize such conduct discourages companies from making the 
investments in.pollution control necessary tc prevent such 
egregiouj violations. The result is a lowered standard of care 
and reduced protection of public health and the environment.

In addition to these policy concerns, before SPA car. approve 
a state program, the Agency must determine that the state meets 
the minimum requirements under the law. In some cases, audit 
privilege can deprive the state of federally required authority. 
For your reference, we are enclosing national guidance on this

M/20 'd Hd 20:20 NOH IS-fr2- tn
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issue for the Title V program for operating permits under the 
Clean Air Act, as well as a more recent EPA "Statement of 
Principles" regarding the effect of State audit 
immunity/privilege laws on enforcement authority for all 
delegable* federal programs. You should also be aware that 
through January, 1997, EPA has received and is reviewing 
petitions to revoke state authority to administer programs in 
Colorado, Idaho, Michigan. Ohio, and Texas as a result cf 
enactment of audit privilege/immunity laws in those states.

EPA has serious concerns with regard to S.B. 41, currently 
under consideration in Alaska. As explained above, EPA is 
opposed to the establishment of an audit privilege. 5.5. 41 
contains a provision for privilege for environmental audits. 
Although the privilege would extend only to conclusions and 
analysis found in audit reports, SPA is concerned that the 
privilege not indirectly shield prior criminal conduct. This 
might be the case if independent evidence cf probable cause is 
required to obtain access to an audit report in the context cf a 
criminal proceeding. In addition, it is not clear that law 
enforcement agencies have an opportunity to see an audit report 
in a civil proceeding, even for the purpose of determining 
whether one of the exceptions applies.

As to the immunity previsions, although the bill would 
withhold immunity for violations resulting in substantial injury, 
the bill would potentially provide immunity for economic benefit, 
violations of consent orders, and violations resulting in 
imminent and substantial er.dangermer.t to human health or the 
environment. Language in the bill might also be construed to 
provide immunity for some repeat violations. EPA is also 
concerned with the breadth of violations potentially covered, as 
the bill would extend immunity not only to violations actually 
disclosed, but also to violations based on the facts disclosed, 
and for violations discovered because of the disclosure that were 
unknown to the owner or operator making the disclosure. This 
could potentially extend immunity to undisclosed violations that 
are later discovered by the state.

As an alternative to audit legislation, EPA supports efforts 
by state environmental agencies, such as Pennsylvania and 
Florida, to develop penalty mitigation policies with criteria for 
self audits that are consistent with EPA's. EPA's policy is 
working well to encourage environmental auditing and voluntary 
compliance without the adverse consequences to law enforcement 
and the public's right-to-know of a privilege and immunity 
statute. We have attached a copy of our most recent E PA policy 
update for your reference. Please contact us again if you have

frl/EO’d Wd £0:20 m ,£-?2-£3i
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UNtTtft STATES ENVIRONMENTAL PROTECTION AGENCY 
• WASHINGTON, D.C 2C46A

IEB u  m

SUBJECT; Statamtol ufPrinuplea
Effect of Stale Audit Immunity/Privilege Laws 

On Eoftreemcsi Authority fas Federal Programs

TO; JUgioaal Administrators

, FROM: Stowa a .
A n i m a t

Robert Pcraaacpc .

}*Ury N ich o ls

Timothy Balds

Under fodenl law, states susthave adequate authority to enforce the requirements of any 
federal pcogtoras they an  aotitoriaad to administer. Some scato audit immiraity'/privifcfi laws 
place teetri*ticn$ on the ability of stator to obtain penalties tad injunctive relief for violations of 
fedaral ptogtem raqvtireaaenb, Of to ebtnia infcnosticQ that may be noodad to d«t*a»iste 
v^npli^fw^ stBtua. TUs vtxteaMOt ofptiadpltt iefleca CPA's cd w adoa to approving a r v  m ti  
jm^grama or program modifkaHooim the fitee of stota audit laws that restrict state aoforccaeax 
and information gathering authority. WWle mch ntato may mix* questions aboct nrh«-
fodcrti program n^ulremeois, thto sateaeat Ii limhed to the Quarion of u*en enfatccmant and 
IflTbrmatioa authority may be oonsiderod adequate Ibr (he purpose of approving or
delegating p ro p ia f  to atelcs with andit privilege or immunity law*.

Artwrfen
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L Audit Immunity Laws

Fsda*i lew and regulation requires states to have authority to obtain injunctive reliet and' 
ervil aad «timirul penalties fox any violation of program roquircjucrus, In determining whether
to eutberize or approve a progiw or propammodiScativuiu a sUtic with aa audh immunity
law, EPA aaat consider whether the stale’s enforesmtat authority meets finknd program 
requirements. To maintain such authority while at the same time providing incentives for jtlf- 
policiag in appropriate circtmatanaoa, states should rely on policies rather then costf statutory 
immunitUifbf any violations. However, in datamdaing wh*th*r these requirement are mot In 
states with laws pertaining to voluntary mdftiag, EPA will be particularly concerned, among 
other fasten, with whether the sate has the ability to:

1) Obtain immediate and complete injunctive relief;

2) Recover civil penalties for.

i) significant ceebosue benefit;

ii) repeat violations md violations of judicial or stimiaistrativo ordarr,

iii) jasjous harm;

jv) activities that pay present imminent A subaaatial radmgtment.

3) Obtain cimiaalfines/rmctions for wilfiil and knowing violations of fWowJ law, and 
* in addition fer violation* that result from gross negligence under tha Clean Water Act.

The presumption is that aach of these axrtimritia* miwa he present at a minimum bafbra the state’s 
ta&fctmmt wtbaity may be coccdaed adequate However, other factors in the stoma may 
eliminate or 40 narrow (ba scope of penalty immunity to tha point when EPA*S concents are 
mat Foe cample:

1)'Tbe immunity ptcrvidcd by the stature may be limited tn minar violations and comadn 
orhar nestnctioai that sharply limit its applicability to federal programs.

2) The nanst may include explicit provisions that zxuka ft inapplicable to federal 
propasu.

EL Audit Privilege Low*

Adequate dvfl a&A i «cfbn>e***at authority m*aaa that th* state mutt havo tha 
1̂ -jfty ^  ohcrin ****** ta idanrift nhfltompHaiwa and ariariaal conduct In
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determining Aether to authorize or approve a program or program modification In a sute with 
a.*v audit privilege law, EPA aspects the state to:

1} retain information gtthering authority it is required to hav« under ihe specific 
roqttirtaaetf of rogulatic&s governing euthorieed or delegated pioRrauu;

2) aveid miking tha privflego applicable tc criminal investigation*, grand jury 
proceeding*, and praioeutions, or exempted evidence of criminal conduct from ilw scope 
of pnvilege;

3) preeerve the right of die public ts obtain io£»nsatioa about aotuomplionoc, report 
violations and bring enforcement actions for violations of federal onvkonaeetnl law. For 
example, sanctions for whistleblowers or state laws that prevent citizens from obtaining 
information ahmif ncrncomptionce to which thoy ore entitled under federal law appear to 
be inconsistent with thii requirement

ITT. Applianbimy of Prtfltipiea

It is important for EPA to etwrly communicate its position to etasct and to intesprct the 
requirements for enforcement authority consistently. Accordingly, (hate principles will ba 
applied In reviewing whether enforcement authority is adequate under the following programs:

13 Nitiorul Folltffltni Dlscbege Elimlciticn System (NPDH3), i*retnumnent and 
Werieadt ftochjbs uaftr the Clean Wsrer Act;

2) Public Water Supply Systems md Underground Injection Control programs under tht* 
SafoDriflWngWiWT ACE

3) Hazardous Waste (Subtitle O  md Underground Stonge Tick (Subtitle I) programs 
under tire R w u m  Conservation Recovery Act;

4) TW« V, New Source Fcfomunca Standards. National Emission Standards for 
Hcaxdous Air Pollutants, end New Sour^ Review Programs under ihe Clean Air Act.

Thcoc pnaripla* are subject to throe important qualifications:

1) While thd* r r ^ T ^ 1 will U  consistently applied in reriowiag stele anfoxcemait
emfcoriry under fedarel ptograsis, staaa bwxvey fothtir detail. It will b< important m
Scrutinize th* provisions of inch stefiita* closely in d»»iininins wb*th*r cafcxvcayKii 
authority is provided.

2) Many provisions of State law may be ambiguous and it will generally be impnrtetf to
obtnto an op itic ti f la m  the state Attorney G tn e o l regarding tha fflittn ing o f  the stale law

W /Z O  *d
Wd 90:20 NOW
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and the efftet o f  the caw's low aa fa enforcement authority as h is outlined in these 
principles. Depending on its eoncl jioss, EPA may deWHnine that tha Attorney 
Genml's opinion is sufficient to establish that the eute hoe the required enforcement 
authority.

3) These principle* trt broadly applicable to tho requirements for penalty and ioformxrion 
gathering authority for cash of the pro grama cited above. To die extent disc different or 
more jpecifte requatasat* for enfbreemaat authority may be found in fadenl law or 
regulations, SPA will tike these into account in conducting its review of state program*. 
In addition, this me&ietandum does not addrus other issue* that could ba raised by state 
audit lews, such as die scope of public pametpw'ea or the availability to the public of 
iafbrmation within the state's pesMttioa.

IV, Next Steps

Regional offices should, in consultation with OECA and nitionalprofrea offices, 
develop a sat^bry-ttut plan to work with nates to remedy any problems identified pursuant to 
application c f thaw principles. Aa a first sup, regions should contact state attorneys general for 
an opinion regarding the effect of any audit privilege or immunity law on enforcement authority 
aa dicsuaeed in those priadptai. •

W/60'd Hd 90:20 HOW £S-W-93d



A M E N D M E N T

P a g e  1, l i n e  1:

F o l l o w i n g  " e n v i r o n m e n t a l  a u d i t s " :

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y  a u d i t s "  

P a g e  1, l i n e  5:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y "

P a g e  1, l i n e  8:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y "

P a g e  1, l i n e  13:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y "

P a g e  2, l i n e  2:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y "

P a g e  2, l i n e  7:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y "

O F F E R E D  I N  T H E  S E N A T E

T O :  C S S B  4 1 (L&C)
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F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y "  

P a g e  2, l i n e  14:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y "  

P a g e  2, l i n e  20:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " a n d  h e a l t h  a n d  s a f e t y "  

P a g e  2, l i n e  30:

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  4, l i n e  16:

F o l l o \  x n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  4, l i n e  19:

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  4, l i n e s  26 - 27:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  5, l i n e  28:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

P a g e  2, l i n e  12:

- 2 -



P a g e  5, l i n e  29:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

P a g e  6, l i n e s  4 - 5 :

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  6, l i n e  8:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  6, l i n e  10:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  6, l i n e  26:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  7, l i n e  7:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "  

P a g e  7, l i n e s  24 - 25:

F o l l o w i n g  " e n v i r o n m e n t a l " : 

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "
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P a g e

P a g e

P a g e

P a g e

P a g e

P a g e

P a g e

8, l i n e s  21 - 22:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

9, l i n e  16:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

9, l i n e  22:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

9, l i n e s  26 - 27:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

10, l i n e  11:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

10, l i n e  27:

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

11, l i n e s  2 - 4 :

F o l l o w i n g  " C o n s e r v a t i o n " :

D e l e t e  ", t h e  D e p a r t m e n t  o f  L a b o r ,  a n d  t h e  D e p a r t m e n t  

o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  a s  a p p r o p r i a t e "
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F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

P a g e  11, l i n e  14:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

P a g e  11, l i n e  16:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

P a g e  11, l i n e s  1 7  - 18:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  o c c u p a t i o n a l  h e a l t h  a n d  s a f e t y "  

P a g e  11, l i n e  30:

F o l l o w i n g  " e n v i r o n m e n t a l "

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

P a g e  12, l i n e  2:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

P a g e  12, l i n e  5:

F o l l o w i n g  " e n v i r o n m e n t a l " :

D e l e t e  " o r  h e a l t h  a n d  s a f e t y "

H:\WP\LEGIS\SB41.AMD

P a g e  11, l i n e  5:
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O F F E R E D  I N  T H E  S E N A T E

TO: C S S B  4 1 (L&C)

cs* I
P a g e  7, l i n e s  3-4:

F o l l o w i n g  " u n d e r " :

D e l e t e  a l l  m a t e r i a l .

I n s e r t :  " ( a ) (1) - ( a ) (4) o f  t h i s  s e c t i o n  h a s  t h e  b u r d e n  o f

e s t a b l i s h i n g  a p r i m a  f a c i e  c a s e  t h a t  t h e  e x c e p t i o n  a p p l i e s .

(c) A  p a r t y  s e e k i n g  d i s c l o s u r e  u n d e r  ( a ) (5) o f  t h i s  

s e c t i o n  h a s  t h e  b u r d e n  o f  e s t a b l i s h i n g  t h a t  t h e  e x c e p t i o n  

a p p l i e s . "

R e a s o n s : I n  m o s t  c a s e s ,  t h e  f a c t s  n e e d e d  t o  p r o v e  e x c e p t i o n s

( a ) (1) - ( a ) (4) t o  t h e  s e l f - a u d i t  p r i v i l e g e  w i l l  b e  p e c u l i a r l y  

w i t h i n  t h e  k n o w l e d g e  a n d  c o n t r o l  o f  t h e  o w n e r  o r  o p e r a t o r  w h o  

c o n d u c t e d  t h e  a u d i t .  W i t h o u t  a c c e s s  to t h e  p r i v i l e g e d  

i n f o r m a t i o n ,  t h e  p a r t y  s e e k i n g  d i s c l o s u r e  m a y  f i n d  it v i r t u a l l y  

i m p o s s i b l e  t o  e s t a b l i s h  t h a t  t h e  p r i v i l e g e d  i n f o r m a t i o n  f a l l s  

w i t h i n  a n  e x c e p t i o n .

C o u r c  h a s  h e l d  t h a t  " T h e  o r d i n a r y  r u l e ,  b a s e d  o n  c o n s i d e r a t i o n s  

o f  f a i r n e s s ,  d o e s  n o t  p l a c e  t h e  b u r d e n  u p o n  a l i t i g a n t  o f  

e s t a b l i s h i n g  f a c t s  p e c u l i a r l y  w i t h i n  t h e  k n o w l e d g e  o f  h i s  

a d v e r s a r y ." U n i t e d  S t a t e s  v. N e w  Y o r k .  N e w  H a v e n . k - H a r t f o r d  

R a i l r o a d  C o . . 3 5 5  U.S. 253, 2 5 6  n . 5  ( 1 957). I n  t h e  Rflilrflad 
C o m p a n y  c a s e ,  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  d e t e r m i n e d  t h a t  it 

h a d  b e e n  o v e r c h a r g e d  i n  194 4 ,  w h e n  t h e  r a i l r o a d  c a r r i e r s  h a d  

s u p p l i e d  t h e  G o v e r n m e n t  w i t h  l o n g e r  r a i l  c a r s  t h a n  w e r e  o r d e r e d .

A  s p e c i a l  w a r t i m e  m e a s u r e  a l l o w e d  t h e  c a r r i e r s  t o  c h a r g e  t h e  

p r i c e s  a p p l i c a b l e  t o  t h e  s i z e  o f  r a i l  c a r s ,  if t h e  c a r r i e r s  c o u l d

U n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e  U n i t e d  S t a t e s  S u p r e m e
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n o t  s u p p l y  t h e  s i z e s  o r d e r e d .  T h e  G e n e r a l  A c c o u n t i n g  O f f i c e ,  

h o w e v e r ,  h a d  n o  m e a n s  o f  d e t e r m i n i n g  w h e t h e r  t h e  c h a r g e s  f e l l  

w i t h i n  t h e  w a r t i m e  e x c e p t i o n ,  b e c a u s e  t h e  i n f o r m a t i o n  n e e d e d  to 

m a k e  t h a t  d e t e r m i n a t i o n  w a s  p e c u l i a r l y  w i t h i n  t h e  k n o w l e d g e  o f  

t h e  c a r r i e r s .  T h e  C o u r t  t h e r e f o r e  h e l d  t h e  c a r r i e r s  h a d  t h e  

b u r d e n  o f  p r o v i n g  t h a t  i t s  w a r t i m e  c h a r g e s  w e r e  c o m p u t e d  at 

l a w f u l  a n d  a u t h o r i z e d  r a t e s .

S i m i l a r l y ,  t h e  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  w r o t e  

t h a t  "It i s  w e l l  s e t t l e d  t h a t  i n  t h e  i n t e r e s t  o f  f a i r n e s s  t h e  

b u r d e n  o f  p r o o f  o r d i n a r i l y  r e s t i n g  u p o n  o n e  p a r t y  a s  t o  a 

d i s p u t e d  i s s u e  m a y  s h i f t  t o  h i s  a d v e r s a r y  w h e n  t h e  t r u e  f a c t s  

r e l a t i n g  t o  t h e  d i s p u t e d  i s s u e  l i e  p e c u l i a r l y  w i t h i n  t h e  

k n o w l e d g e  o f  t h e  l a t t e r . "  U n i t e d  S t a t e s  v. H a v e s . 3 6 9  F . 2 d  671,

6 7 6  ( 9 t h  C i r .  1966) .

T h e  A l a s k a  S u p r e m e  C o u r t  a l s o  f o l l o w s  t h i s  a p p r o a c h .

I n  S l o a n  v. J e f f e r s o n . 7 5 8  P . 2 d  81, 83 ( A l a s k a  1 9 8 8 ) ,  t h e  c o u r t  

r e c o g n i z e d  t h a t  t h e  b u r d e n  o f  p r o o f  g e n e r a l l y  f a l l s  u p o n  t h e  

p a r t y  a s s e r t i n g  a f a ct, p a r t i c u l a r l y  w h e r e  t h a t  p a r t y  c o n t r o l s  

t h e  e v i d e n c e  b e a r i n g  u p o n  t h a t  f a c t .

A s  a g e n e r a l  r u l e  o f  law, " T h e  b u r d e n  o f  p r o o f  a n d  t h e  

b u r d e n  o f  e v i d e n c e  m a y  b e  i m p o s e d  o n  t h e  p a r t y  b e s t  a b l e  t o  

s u s t a i n  it; so, t h e  p a r t y  h a v i n g  p e c u l i a r  k n o w l e d g e  o f  f a c t s ,  o r  

c o n t r o l  o f  e v i d e n c e ,  r e l a t i n g  to a n  i s s u e ,  m a y  h a v e  t h e  b u r d e n  o f  

p r o o f  o r  e v i d e n c e ,  p a r t i c u l a r l y  i n  t h e  c a s e  o f  a n e g a t i v e  

a v e r m e n t . "  3 1 A  C . J . S .  Evidence § 1 2 9  at 2 6 5  ( 1 996). F o r  

e x a m p l e ,  a  p a r t y  w h o  c l a i m s  h i s  c a s e  d o e s  n o t  c o m e  w i t h i n  a n  

e x c e p t i o n  u s u a l l y  h a s  t h e  b u r d e n  o f  p r o o f  o n  t h a t  i s s u e ,  

p a r t i c u l a r l y  w h e r e  t h a t  p a r t y  h a s  k n o w l e d g e  o r  c o n t r o l  o f  t h e  

e v i d e n c e  t h a t  w o u l d  s h o w  t h e  c a s e  d o e s  n o t  c o m e  w i t h i n  t h e  

e x c e p t i o n .  S e e  id. §§ 123  a t  260, 1 2 9  at 266.

A n  e x a m p l e  o f  a l e g i s l a t i v e  e n a c t m e n t  r e q u i r i n g  t h e  

d i s c l o s u r e  o f  p r i v i l e g e d  i n f o r m a t i o n  u p o n  a s h o w i n g  o f  s p e c i a l  

n e e d  m a y  b e  f o u n d  i n  A S  1 8 . 2 3 . 0 3 0 ( b ) ,  r e l a t i n g  t o  t h e  m e d i c a l  

p e e r  r e v i e w  p r i v i l e g e .  T h e r e ,  t h e  l e g i s l a t u r e  a u t h o r i z e d  t h e  

d i s c l o s u r e  o f  c o n f i d e n t i a l  i n f o r m a t i o n  t o  a h e a l t h  c a r e  p r o v i d e r  

w h o  c l a i m s  t h a t  t h e  d e n i a l  o f  a c c e s s  t o  t h e  i n f o r m a t i o n  is 

u n r e a s o n a b l e  o r  t o  a p l a i n t i f f  w h o  c l a i m s  t h a t  t h e  i n f o r m a t i o n  

p r o v i d e d  t o  t h e  r e v i e w  o r g a n i z a t i o n  w a s  f a l s e .



T h e  p r o p o s e d  a m e n d m e n t  t o  C S S B  4 1 (L&C) r e c o g n i z e s  t h a t  

t h e  p a r t y  c l a i m i n g  t h e  s e l f - a u d i t  p r i v i l e g e  w i l l  b e  i n  t h e  b e s t  

p o s i t i o n  t o  p r o v e  t h a t  t h e  i n f o r m a t i o n  c l a i m e d  t o  b e  p r i v i l e g e d  

d o e s  n o t  f a l l  w i t h i n  a n  e x c e p t i o n  to t h e  p r i v i l e g e .  H o w e v e r ,  it 

a l s o  s t r i k e s  a b a l a n c e  b e t w e e n  t h e  p a r t y  s e e k i n g  d i s c l o s u r e  a n d  

t h e  p a r t y  c l a i m i n g  t h e  p r i v i l e g e  b y  r e q u i r i n g  t h e  p a r t y  s e e k i n g  

d i s c l o s u r e  t o  e s t a b l i s h  a p r i m a  f a c i e  c a s e  t h a t  t h e  e x c e p t i o n  

a p p l i e s  b e f o r e  s h i f t i n g  t h e  b u r d e n  o f  p r o o f  t o  t h e  p a r t y  c l a i m i n g  

t h e  p r i v i l e g e .  T h i s  p r o p o s a l  is c o n s i s t e n t  w i t h  t h e  c o u r t  

d e c i s i o n s  c o n c e r n i n g  t h e  b u r d e n  o f  p r o o f .

h : \ w p \ b i l l s \ 4 1 b u r d e n . w p d



O F F E R E D  I N  T H E  S E N A T E

TO: C S S B  41 (L&C)

A M E N D M E N T

P a g e  8, l i n e  16:

F o l l o w i n g  " u n d e r " :

D e l e t e :  " a n  a g r e e m e n t "

I n s e r t :  "a w r i t t e n  c l a i m  o f  c o n f i d e n t i a l i t y "

R e a s o n s : P a r a g r a p h s  ( c ) (5) a n d  ( c ) (6) a r e  r e d u n d a n t  t o  p a r a g r a p h

( d ) (4). T h i s  a p p e a r s  t o  b e  a d r a f t i n g  e r r o r .

I n  C S S B  4 1  (L&C), u n d e r  p r o p o s e d  A S  0 9 . 2 5 . 4 5 5 ( b ) (3), an 

o w n e r  o r  o p e r a t o r  m a y  d i s c l o s e  p r i v i l e g e d  i n f o r m a t i o n  t o  a 

g o v e r n m e n t  o f f i c i a l  o r  a g e n c y  p u r s u a n t  t o  a w r i t t e n  c l a i m  o f  

c o n f i d e n t i a l i t y .  U n d e r  p r o p o s e d  A S  0 9 . 2 5 . 4 5 5 ( b ) ( 3 ) ,  p r i v i l e g e d  

d o c u m e n t s  d i s c l o s e d  i n  t h i s  m a n n e r  a r e  r e q u i r e d  t o  b e  k e p t  

c o n f i d e n t i a l  a n d  a r e  n o t  s u b j e c t  t o  t h e  A l a s k a  p u b l i c  r e c o r d s  

s t a t u t e .  S B  4 1  o r i g i n a l l y  p r o v i d e d  f o r  c o n f i d e n t i a l i t y  

a g r e e m e n t s  b e t w e e n  o w n e r s  a n d  o p e r a t o r s  a n d  a g o v e r n m e n t  o f f i c i a l  

o r  a s t a t e  o r  f e d e r a l  a g e n c y .  T h e  C S  d e l e t e d  t h i s  p r o v i s i o n .

T h e  l a n g u a g e  i n  t h e  C S  o n  p a g e  8 r e f e r r i n g  t o  c o n f i d e n t i a l i t y  

a g r e e m e n t s  a p p e a r s  t o  b e  a d r a f t i n g  e r r o r  a n d  s h o u l d  b e  r e p l a c e d  

w i t h  l a n g u a g e  r e l a t i n g  t o  t h e  p r o c e d u r e s  a l l o w i n g  f o r  w r i t t e n  

c l a i m s  o f  c o n f i d e n t i a l i t y .

h : \ w p \ b i l l s \ 4 I c o n f i d .w p d
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A M E N D M E N T

TO: C S S B  4 1 (L&C)
1 i - f  V  /

P a g e  9, l i n e  21:

I n s e r t  a n e w  s u b s e c t i o n  a s  f o l l o w s  a n d  r e n u m b e r  a l l  

s u b s e c t i o n s  a c c o r d i n g l y :

“(b) T h e r e  is n o  i m m u n i t y  u n d e r  A S  0 9 . 2 5 . 4 7 5  if t h e  

d i s c l o s u r e  is i n  a p r o c e e d i n g  r e l a t i n g  t o  p i p e l i n e  r a t e s ,  

t a r i f f s ,  f a r e s  o r  p r o c e d u r e s . "

R e a s o n s :  T h i s  p r o v i s i o n  w a s  i n c l u d e d  i n  S B  41, p a g e  9, l i n e s  22-

23, a n d  a p p e a r s  t o  h a v e  b e e n  i n a d v e r t e n t l y  d e l e t e d  i n  C S S B  

4 1 ( L & C ) . T h e  p r o c e e d i n g s  i n v o l v i n g  p i p e l i n e  r a t e s ,  t a r i f f s ,  

f a r e s ,  a n d  p r o c e d u r e s  r e l y  h e a v i l y  o n  e n v i r o n m e n t a l  a n d  h e a l t h  

a n d  s a f e t y  a u d i t s ,  a n d  t h i s  e x c e p t i o n  is n e c e s s a r y  t o  a v o i d  

j e o p a r d i z i n g  c u r r e n t  p r o c e e d i n g s  a n d  i n c u r r i n g  s u b s t a n t i a l  c o s t s  

i n  p r e p a r i n g  s t a t e  a u d i t s  a n d  l o s t  r e v e n u e s .

h : \ w p \ b i l l s \ 4 1 t a r i f f . w p d
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I O N T  K J i O W L E S .  G O V E R N O R

PLEASGPBPLVTO:

OFFICE OF THE ATTORNEY GENERAL

DEPARTMENT OF LAW

March 20, 1996

Senator Rick Halford 
Alaska Stale Senate 
Juneau, Alaaka 99801

Re: CSSB 199

Dear Mr.Chairman and Senate Finance Member*-

Thank you foi allowing roe to testify today on SB 199. Because of the poor 
connection 1 thought it might help to send my comments. 1 did not follow them verbatim in my 
testimony, but they contain essentially the same information. Thank you again for your 
m n a id e ra t io n .

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY CENTRAL

By:

Aiairtant Attorney General
enc.

cc. Senator L o ra  Leman w/enc.



MARCH 20, 1996 
SENATE FINANCE 
CSSB I996(RES)

COMMENTS OF ASSISTANT ATTORNEY GENERAL 
ELIZABETH J. KERITULA

Thank you Mr Chairnna My uunw iy Bvth Kentuic, and I am an Assistant Attorney General in 
the Civil Division, Oil and Gai Section. Thank you for allowing me to testify by teleconference, r 
will try to bo brief

While the Department of Law appreciates the changes in the CS to SB 199; if enacted, SB 199 
will have serious consequences oa the stale's TAPS (Trans Alaska .Pipeline System) Tariff cases 
(which are filed before both the Federai Energy Regulatory Commissi on (FERC) and the Alaska 
Public Utility Commission (APUC)). While our concerns have been mentioned previously, we did 
not have financial information on the cost of certain audits until last week Therefore, we frit it 
important to bring the information to this committee's attention.

Under Alaska's royalty and production tax statutes, the state effectively pays for one quarter of 
the tariff (which includes the costs of running the pipeline in its calculation) through reduced 
revenues The rtata has the right to challenge imprudent costs under the TAPS Settlement 
Agreement between the state and the carriers. In the 1995 case, the costs that are being 
challenged as imprudent, and not piupeily Included In the tariff; amount to about S3 30 million 
dollari, with the state's share around S82 million (and rising as the challenged costs continue to 
accrue). If SB 199 had been in effect prior to the 1995 case it would have impacted the state'* 
ability to bring the case. With the bill's privilege and immunity sections the state would probably 
not have been able to use information, at least before the APUC, from audits performed by 
Alyeska Pipeline Service Company (Alyexka), the carriers, or their contractors Currently, the 
state uses these audits in its tariff cases. In the 1995 tariff case, our estimate is that it cost around 
$25 million dollars to conduct these types of audits. If this bill is enacted the state will nor have 
accesa to this typo of information under state law, and the state would have to bear the burden of 
the cost of obtaining the information

The state has a right to object tn imprudent costs under the TAPS SsttJsment. This bill would 
complicate that system. Ihe state could commission its own audits of the pipdine, hm it is 
questionable why Abakan* should have lo bear the burden of [he cost for something they do not 
control.

The tariff case* will be in jeopardy if this legislation become* law. 1 appreciate the opportunity to 
let the committee know ttese concerns. Thank you.

TOTAL P.03



P a g e  10, f o l l o w i n g  l i n e  2:

O F F E R E D  I N  T H E  S E N A T E

TO: C S S B  4 1 (L&C)

A M ,E N -P-M-E...N 1

I n s e r t  a n e w  s e c t i o n  t o  r e a d :  L-

"Sec. 09.25.482. Inconsistencies with federal requirements.

(a) W h e n  a s t a t e  p r o g r a m  r e q u i r e s  f e d e r a l  a p p r o v a l  o r  

i n v o l v e s  t h e  e x p e n d i t u r e  o f  f e d e r a l  m o n e y  o r  f e d e r a l  

a s s i s t a n c e ,  a n d  t h e r e  is a c o n f l i c t  b e t w e e n  a p r o v i s i o n  o f  

t h i s  c h a p t e r  a n d  a f e d e r a l  s t a t u t e ,  r e g u l a t i o n ,  o r  

r e q u i r e m e n t ,  t h e n ,  a f t e r  c o m p l e t i n g  t h e  p r o c e d u r e s  i n  (b) o f  

t h i s  s e c t i o n ,  t h e  f e d e r a l  s t a t u t e ,  r e g u l a t i o n ,  o r  

r e q u i r e m e n t  s h a l l  p r e v a i l  a n d  t h e  s e l f - a u d i t  p r i v i l e g e  a n d  

i m m u n i t y  c r e a t e d  i n  t h i s  c h a p t e r  a r e  l i m i t e d  a c c o r d i n g l y .

(b) U p o n  f i n a l  w r i t t e n  n o t i c e  f r o m  t h e  c h i e f  e x e c u t i v e  

o f f i c e r  o f  a f e d e r a l  a g e n c y  t h a t  a p r o v i s i o n  o f  t h i s  c h a p t e r  

is i n  c o n f l i c t  w i t h  a f e d e r a l  s t a t u t e ,  r e g u l a t i o n ,  o r  

r e q u i r e m e n t  a n d  t h a t  f e d e r a l  a p p r o v a l ,  f e d e r a l  m o n e y ,  o r  

f e d e r a l  a s s i s t a n c e  w i l l  b e  d e n i e d  o r  w i t h d r a w n  a s  a r e s u l t  

o f  t h e  c o n f l i c t ,  t h e  c h i e f  e x e c u t i v e  o f f i c e r  o f  t h e  s t a t e  

a g e n c y  i n  r e c e i p t  o f  t h e  n o t i c e  s h a l l  i m m e d i a t e l y  n o t i f y  t h e

1



r e v i s o r  o f  s t a t u t e s  t h a t  t h e  s e l f - a u d i t  p r i v i l e g e  a n d  

i m m u n i t y  c r e a t e d  b y  t h i s  c h a p t e r  is l i m i t e d ,  s o  t h a t  a 

r e v i s o r ' s  n o t e  t o  t h a t  e f f e c t  m a y  b e  p u b l i s h e d  i n  t h e  A l a s k a  

S t a t u t e s .  T h e  c h i e f  e x e c u t i v e  o f f i c e r  o f  t h e  s t a t e  a g e n c y  

s h a l l  a l s o  i m m e d i a t e l y  c a u s e  p u b l i c  n o t i c e  o f  t h e  l i m i t a t i o n  

t o  b e  g i v e n  a n d  w i d e l y  d i s t r i b u t e d  a n d  p r o v i d e  w r i t t e n  

n o t i c e  o f  t h e  l i m i t a t i o n  t o  a l l  o w n e r s  a n d  o p e r a t o r s  

s u b m i t t i n g  n o t i c e s  t o  t h e  s t a t e  a g e n c y  u n d e r  A S  

0 9 . 2 5 . 4 5 0 (b)

R e a s o n s : W h e r e  t h e  s t a t e  h a s  a s s u m e d  p r i m a c y  f o r  a f e d e r a l l y -

d e l e g a t e d  p r o g r a m ,  s u c h  a s  t h e  T i t l e  V  a i r  q u a l i t y  o p e r a t i n g  

p e r m i t s  p r o g r a m ,  a n  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  s t a t u t e  m a y  

c r e a t e  a c o n c e r n  o v e r  w h e t h e r  t h e  s t a t e ' s  e n f o r c e m e n t  a u t h o r i t y  

h a s  b e e n  c o m p r o m i s e d .  F o r  e x a m p l e ,  i n  o t h e r  s t a t e s ,  t h e  U. S .  

E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  h a s  o n l y  g r a n t e d  i n t e r i m  a p p r o v a l  

t o  t h e  s t a t e ' s  p r o g r a m  o r  w h e r e  a p r o g r a m  is a l r e a d y  a p p r o v e d ,  is 

r e v i e w i n g  t h e  s t a t e  p r o g r a m  t o  d e t e r m i n e  w h e t h e r  a c t i o n  s h o u l d  b e  

t a k e n  t o  m o d i f y  t h e  a p p r o v a l .  S e e  62 Fed. R e g .  1387, 1 3 9 5  

(1997) . T h e  l a n g u a g e  i n  t h e  p r o p o s e d  a m e n d m e n t  is s i m i l a r  t o  t h e  

p r o v i s i o n  i n  t h e  s t a t e  p r o c u r e m e n t  c o d e ,  A S  3 6 . 3 0 . 8 9 0 .  A  s i m i l a r  

p r o v i s i o n  i s  a l s o  f o u n d  i n  t h e  A l a s k a  S u r f a c e  M i n i n g  C o n t r o l  a n d  

R e c l a m a t i o n  A c t ,  A S  2 7 . 2 1 . 9 6 0 .

h : \ w p \ b i l l s \ s b 4 1 f e d .w p d
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The fifth 1996 amendment, effective July 1, 1996, 
made a section reference substitution in paragraph(bX30).

Effective date  of 1992 am endm ent. — Under 
$ 28, ch. 31, SLA 1992, the amendment to (bX 15) of 
this section made by 4 9, ch. 31, SLA 1992, takes 
effect on the earlier of July 1, 1993 or the date 
established by resolution of the Alaska State Pension 
Investment Board for the transfer to it of securities 
and assets of the relevant retirement systems.

E d ito r’s notes. — Under $ 58(a), ch. 66, SLA 1991, 
as amended by { 37, ch. 5, FSSLA 1994 and J 2, ch. 1, 
SSSLA 1994, this section, as it read prior to the 1995 
amendment, took effect December 16, 1994.

Opinions of a tto rney  general. — The exception 
in paragraph (bXl) for grants applies where: 1) the 
legislature makes an appropriation to a specific pro­
gram for a specific purpose; 2) the appropriation is for 
a donative purpose that would more traditionally be 
characterized as a grant (rather than the purchase of 
services or supplies); and 3) the nature of the pro­
gram, known to the legislature, makes application of 
tha procurement code difficult or unreasonable. Mar. 
23, 1988 Op. Att'y Gen.

The State Procurement Code does not apply to 
decisions of the Department of Fish and Game

(DF&G) concerning allocation to private nonprofit 
hatcheries of federal funds granted to the state in 
connection with the U.SJCanada Pacific Salmon 
TVeaty, since tho transaction that occurs when DF&G 
selects and allocates federal grant money to private 
nonprofit hatchery projects is not contractual under 
the State Procurement Code. Apr. 13, 1988 Op. Att’y 
Gen.

The Department of Transportation and Public Fa­
cilities (DOT/PF) ic not required to make the Procure­
ment Code a condition of a Transfer of Responsibility 
Agreement (TORA). DOT/PF has discretion to negoti­
ate for the inclusion of all cr portions of the code in a 
TORA. June IP, 1988 Op. Att’y Gen.

The Procurement Code does not apply to contract 
negotiations of the Alaska Marine Highway System 
(AMHS) with the Port of Bellingham to provide ter­
minal services at Bellingham for the AMHS. However, 
the AMHS may contract for these services with the 
Port of Bellingham. Aug. 16, 1989 Op. Att’y Gen.

Although the procurement code mentions the ex­
penditure of money, the procurement code must be 
read to cover cases where instead of money some other 
type of valuable consideration is provided by the state 
in exchange for a good or Bervice. Apr. 17, 1991 Op. 
Att’y Gen.

Sec. 36.30.860. Supplem entary general principles of law applicable. Unless 
displaced by the particular provisions of this chapter, the principles of law and equity, 
including AS 45.01 — AS 45.09, AS 45.12, and 45.14 (Uniform Commercial Code), the law 
merchant, and law relative to capacity to contract, agency, fraud, misrepresentation, 
duress, coercion, mistake, or bankruptcy shall supplement the provisions of this chapter. 
(§ 2 ch 106 SLA 1986)

Rovisor’s notes. — In 1993, under $ 13, ch. 34,
SLA 1993 and 4 128, ch. 35, SLA 1993 the citation to 
the Uniform Commercial Code was revised.

Sec. 36.30.870. Adoption of regulations, (a) Regulations under this chapter shall 
be adopted in accordance with AS 44.62 (Administrative Procedure Act).

(b) Regulations under this chapter applicable to procurements of construction or 
procurements for or disposal of property of the state equipment fleet shall be adopted by 
the commissioner of administration only after consultation with the commissioner of 
transportation and public facilities. (§ 2 ch 106 SLA 1986)

Sec. 36.36.880. Requirem ent of good faith. All parties involved in the i egotiation, 
performance, or administration of state contracts shall act in good fqith. (§ 2 ch 106 SLA 
1986) --------------------------------------------------------------------------

Sec. 36.30.890. Federal assistance. If a procurement involves the expenditure of 
federal funds or federal assistance and there is a conflict between a provision of this 
chapter or a regulation adopted under a provision of this chapter and a federal statute, 
regulation, policy, or requirement, the federal statute, regulation, policy, or requirement 
shall prevail. (§ 2 ch 106 SLA 1986)

S e c .  3 6 .3 0 .9 0 0 . P r o d u c t  p r e f e r e n c e s .  [ R e p e a le d ,  §  4 8  c h  13 7  S L A  1 9 9 6 .]

Sec. 36.30.910. Purchases through general services adm inistration. Notwith­
standing any other provision of this chapter, purchasing through the general services 
administration or from federal supply schedules of the general services administration 
may be made without competitive sealed bidding, competitive sealed proposals, or other

3?
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(2) if the state is diligently prosecuting a civil action in a state or federal court to 
require compliance with the provisions of this chapter or a regulation adopted or an order 
or permit issued under this chapter; however, any person may intervene in that civil 
action as a matter of right.

(d) A person may commence an action under this section only in the judicial district in 
which the surface coal mining operation is located.

(e) Nothing in this section restricts any right thac a person or class of persons may 
have under statute or common law to seek enforcement of any of the provisions of this 
chapter and the regulations adopted under it, or to seek any other relief, including relief 
against the commissioner.

(f) A person who is injured or whose property is damaged by the violation by a 
permittee of a regulation adopted or an order or permit issued under this chapter may 
bring an action for damages, including reasonable attorney fees and expert witness fees, 
only in the judicial district in which the permittee's operation is located. Nothing in this 
subsection affects the rights established by or limits imposed under AS 23.30.

(g) In an action under this section, the commissioner may intervene as a matter of 
right. (§ 1 ch 29 SLA 1982)

Revisor’a note*. — Formerly AS 41.45.950. Re­
numbered in 1983. _______________________________________ _

Sec. 27.21.960. Inconsistencies w ith federal act. (a) A provision of this chapter 
that is inconsistent with the provisions of the Surface Mining Control and Reclamation 
Act of 1977 as determined by the Secretary of the United States Department of the 
Interior under 30 U.S.C. 1255(b) is invalid from the date of the secretary's determination.

(b) If a provision of the Surface Mining Control and Reclamation Act of 1977 or of the 
regulations promulgated under that Act by the Secretary of the United States Depart­
ment of the Interior is deleted, amended, set aside, enjoined, or declared invalid by 
Congress, the secretary, or in a final, unappealable judgment of a court of competent 
jurisdiction, then the commissioner shall review the changes made and make an 
appropriate recommendation as to whether changes in this chapter or the regulations 
adopted under it should be made. (§ 1 ch 29 SLA 1982)

Revieor’* notes. — Formerly AS 41.45.960. Re­
numbered in 1983.

Sec. 27.21.970. Relationship to o ther laws, (a) Nothing in this chapter abrogates 
or modifies the power of a state agency to enforce laws and regulations within its 
jurisdiction, except as specifically Btated in this chapter and regulations adopted under it. 
The commissioner shall coordinate permitting procedures to prevent unnecessary dupli­
cation in perm it review.

(b) Surface coal mining operations for coal which has been or is conveyed out of federal 
ownership must meet the requirements of this chapter. (§ 1 ch 29 SLA 1982)

Rovisor'a note*. — Formerly AS 41.45.970. Re- effective date of a version of Senate Bill No. 84;
numbered in 1983. however, Senate Bill No. 84 did not pans the House of

Editor'* note*. — Section 2, ch. 29, SLA 1982, Representatives, and consequently, the amendment
purported to add a subsection (c). Section 7 of ch. 29 made by } 2 of ch. 29 never took effect,
provided that the amendment take effect on the '

Sec. 27.21.975. Severability. If any provision of this chapter or the applicability of it 
to any person or circumstances is held invalid, the remainder of this chapter and the 
application of that provision to other persons or circumstances is not affected. (5 1 ch 29 
SLA 1982)

Ho



R e a s o n s ; T h e  p r o v i s i o n  t h a t  r e q u i r e s  t h e  t e r m  " e n v i r o n m e n t a l  a n d  

h e a l t h  a n d  s a f e t y  l a w s "  t o  b e  b r o a d l y  c o n s t r u e d  i n t r o d u c e s  a 

g r e a t  d e a l  o f  u n c e r t a i n t y  a s  t o  t h e  s c o p e  o f  t h e  b i l l .  In 

a d d i t i o n  t o  e n c o m p a s s i n g  a w i d e  v a r i e t y  o f  f e d e r a l  a n d  s t a t e  

l a w s ,  t h e  t e r m  " e n v i r o n m e n t a l  a n d  h e a l t h  a n d  s a f e t y  l a w s "  

i n c l u d e s  m u n i c i p a l  o r d i n a n c e s .  T h e  b i l l  s h o u l d  b e  c a r e f u l l y  

r e v i e w e d  f o r  i m p a c t s  o n  m u n i c i p a l  l a w s  a n d  p r o g r a m s .

h : \ w p \ b i l l s \ 4 1 b r o a d . w p d



P a g e  5, l i n e  24:

F o l l o w i n g  " A S  0 9 . 2 4 . 4 5 0  f o r " :

I n s e r t :  " o b j e c t i v e  f a c t s  a n d "

A M E N D M E N T

O F F E R E D  I N  T H E  S E N A T E

TO: C S S B  4 1 (L&C)

R e a s o n s : I n  t h e  c a s e s  t h a t  r e c o g n i z e  a s e l f - e v a l u a t i v e

p r i v i l e g e ,  " o b j e c t i v e  f a c t s "  a r e  n o t  p r i v i l e g e d .  S e e  R e i c h h o l d  

C h e m i c a l s  v. T e x t r o n .  I n c . . 1 5 7  F . R . D .  522, 5 2 6  (N.D. F l a .  1994)



A M E N D M E N T  

O F F E R E D  I N  T H E  S E N A T E  

T o :  C S S B  4 1  (L&C)

P a g e  6, l i n e  23:

A t  t h e  b e g i n n i n g '  o f  l i n e  23

I n s e r t :  "a v i o l a t i o n  t h a t  c a u s e d "

R e a s o n :  T h i s  a m e n d m e n t  w i l l  a l l o w  t h e  S t a t e  n o t  o n l y  t o  o b t a i n  

e v i d e n c e  o f  i n j u r i e s ,  w h i c h  it c a n  i n d e p e n d e n t l y  o b t a i n  (i.e. 

m e d i c a l  r e p o r t s  o f  i n j u r e d  p e r s o n ) , b u t  a l s o  w i l l  a l l o w  t h e  S t a t e  

a c c e s s  t o  e v i d e n c e  t o  p r o v e  t h a t  t h e  o p e r a t o r / o w n e r  v i o l a t e d  t h e  

c i t e d  s t a t u t e  o r  r e g u l a t i o n  w h i c h  l e d  t o  t h e  s u b s t a n t i a l  i n j u r y .



A M E N . D M E N T

O F F E R E D  I N  T H E  S E N A T E

T O :  C S S B  4 1 (L&C)

VU

P a g e  9, l i n e  25:

D e l e t e  a l l  m a t e r i a l  a n d  i n s e r t :

"(1) t h e  g o o d  f a i t h  a c t i o n s  o f  t h e  o w n e r  o r  

o p e r a t o r  i n  d i s c l o s i n g  a v i o l a t i o n ; "

\

R e a s o n s : T h e  b i l l  a u t h o r i z e s  t h e  m i t i g a t i o n  o f  p e n a l t i e s

d e p e n d i n g  o n  t h e  " v o l u n t a r i n e s s "  o f  a " v o l u n t a r y  d i s c l o s u r e . "  

T h i s  w o r d i n g  is a w k w a r d  a n d  r e d u n d a n t .  It a p p e a r s  t o  b e  

a d d r e s s e d  t o  t h e  o w n e r  o r  o p e r a t o r ' s  g o o d  f a i t h  i n  d i s c l o s i n g  a 

v i o l a t i o n  t o  t h e  e n f o r c e m e n t  a g e n c y .



D e l e t e :  " d e s c r i b e d "

I n s e r t :  " c o n t a i n e d "

P a g e  10, l i n e  24:

F o l l o w i n g  " i n c l u d i n g " :

D e l e t e :  " i m p l e m e n t a t i o n  i s s u e s  o r "

I n s e r t :  " f i n d i n g s ,  c o n c l u s i o n s ,  o p i n i o n s ,

r e c o m m e n d a t i o n s ,  a n d "

R e a s o n s : T h e  s e l f - a u d i t  p r i v i l e g e  s e e k s  to p r o t e c t  t h e  p a r t s  o f

t h e  a u d i t  r e p o r t  t h a t  e v a l u a t e  o r  a n a l y z e  a f a c i l i t y ,  o p e r a t i o n ,  

o r  p r o p e r t y .  T h e  t e r m  " i m p l e m e n t a t i o n  i s s u e s "  is s o m e w h a t  

c o n f u s i n g .  T h e  p r o p o s e d  a m e n d m e n t  t r i e s  t o  c l a r i f y  t h a t  t h e  

p r i v i l e g e d  p a r t  o f  t h e  a u d i t  r e p o r t  c o n s i s t s  o f  m e m o r a n d a  a n d  

d o c u m e n t s  e v a l u a t i n g  o r  a n a l y z i n g  t h e  i n f o r m a t i o n  c o n t a i n e d  in 

t h e  a u d i t  r e p o r t ,  i n c l u d i n g  m e m o r a n d a  a n d  d o c u m e n t s  c o n t a i n i n g  

f i n d i n g s ,  c o n c l u s i o n s ,  o p i n i o n s ,  r e c o m m e n d a t i o n s ,  a n d  t h e  a u d i t  

i m p l e m e n t a t i o n  p l a n  o r  t r a c k i n g  s y s t e m .



SENATOR LOREN LEMAN Northwest Anchorage

716 W 4th Avc. Suite520. Anchorage, AK 99501 (907)258-8189 Session: State Capiiol. Juneau, AK 99801 (907)465-2095

Sponsor Statement — SB 41 

"An Act relating to environmental audits and health and safety audits to 
determine compliance with certain laws, permits, and regulations."

Senate Bill 41 estab lish es  tw o  incentives for businesses an d  o ther regu lated  
en tities to co n d u c t v o lu n ta ry  se lf-aud its of in ternal operations, in  an effort to secure 
full com pliance w ith  env ironm en ta l and  w orker safety regulations.

The first incen tive is lim ited  im m u n ity . Entities th a t co nduct vo lun tary  self­
a u d its  w ill be im m u n e  fro m  civ il an d  a d m in is tra tiv e  p en a ltie s  for v io la tions 
d iscovered , p ro v id e d  several cond itions are m et. The instances of noncom pliance 
m ust be d isco v ered  th ro u g h  a self-aud it, and  repo rted  p rom ptly  to the ap p ro p ria te  
reg u la to ry  agency. The re g u la ted  en tity  m u st take action  to co rrect the identified  
p rob lem  an d  p rev e n t its fu tu re  recurrence. Im m unity  is n o t availab le for violations 
causing  substan tia l off-site dam age o r serious on-site injury. In add ition , no im m unity  
is av a ilab le  fo r v io la tio n s  th a t  a re  k n o w in g ly  co m m itted  o r th a t re su lt from  
recklessness. Im m u n ity  can  be d en ied  to regu la ted  entities w ith  a h isto ry  of sim ilar 
violations, o r a p a tte rn  of d isreg ard  for environm ental or health  and  safety laws.

The second incen tive is q ualified  p riv ileg e . Reports generated  from  voluntary  
self-audits w ill be co n sid e red  p riv ileged  and  therefore no t adm issib le as evidence or 
subject to d iscovery  in  civil o r adm in istra tive  proceedings. This p rov ision  recognizes 
that an au d it rep o rt by its very  n a tu re  is a self-incrim inating docum ent: it discovers 
problem s, iden tifies w h a t personnel o r m anagem ent deficiencies are responsible, and 
recom m ends corrective action. S tudies show  th a t m any businesses o p t not to perform  
aud its  o u t of fear th a t the resu ltin g  repo rts  will be used by agencies o r hostile th ird  
parties as a "road m ap  to prosecution". As w ith  the im m unity  benefit, the privilege 
has lim itations. Priv ilege can be overcom e if asserted  for a frau d u len t purpose, or if 
the re g u la te d  e n tity  h as  fa iled  to  tak e  re q u ire d  ac tions to  co rrec t a reas of 
n o n co m p lian ce .

As the b u d g e ts  of regu la to ry  agencies are reduced  at both the federai and state 
level, the im p o rtan ce  of en co u rag in g  self-polic ing  becom es ev e r m ore im p o rtan t 
Senate Bill 41 creates incentives for com panies and  ind iv iduals acting in good faith to 
police them selves a n d  m a in ta in  full com pliance w ith  h igh ly  com plex regulation*.
This in tu rn  allow s g o v e rn m en t reg u la to rs  to focus increasing ly  scarce resource^ 
tow ard  investigating  and  p rosecu ting  the sm all m inority  of genuinely  "bad actors"

E nvironm ental and  h ea lth  and  safety aud iting  has becom e increasingly popular 
in the p as t tw o  decades. M ore than  1,000 of the w orld 's largest com panies have self­
au d it p rogram s in  place. In  the U.S., 18 states have enacted self-audit law s sim ilar to 
SB 41, o ffe rin g  p riv ileg e  a n d /o r  im m u n ity  benefits  to p a r tic ip a tin g  businesses, 
in d iv id u als, an d  m unicipalities.

SPONSOR STATEMENT



Why should we encourage 
self-auditing?

L e sso n s  f r o m  th e  P r ice  W a terh o u se  S u rv e y

In February 1995, Price Waterhouse surveyed 369 companies 
nationwide, representing 14 different manufacturing and service sectors of 
the economy, for the purpose of gathering information on the practice of 
environmental audits.

(Survey was sponsored by the Compliance Management and Policy 
Group, which includes members such as AT&T, General Electric, 
American Petroleum Institute, Browning-Ferris Industries, etc.)

S ig n i f ic a n t  f in d in g s :

• 75 percent of companies say they currently conduct self-audits.

• Two-thirds of the companies now conducting environmental self­
audits say they "would expand such programs if penalties were 
eliminated for problems that the companies themselves identified, 
reported, and corrected."

• Among companies not performing audits, 20 perccni "fear that audit 
information could somehow be used against the company."

• Among companies now conducting audits, 25 percent report that 
outside parties have attempted to obtain audit data, and these third 
parties succeeded in obtaining this information from 15 percent of the 
companies.

• Among companies currently performing audits, 12 percent said audit 
results had been used for enforcement purposes against them.

• 70 percent of companies conducting audits stated that "audits have 
significantly improved the company's regulatory compliance" and 50 
percent stated that auditing "improved employee awareness, diligence, 
and compliance with company policies and procedures."

Distributed by Senator Loren Leman



Sectional Analysis — CS for SB 41 (L&C)

"An Act relating to environmental audits and health and safety audits to 
determine compliance with certain laws, permits, and regulations."

Prepared by: M ike Pauley, Staff to Sponsor SENATOR LOREN LEMAN
Last updated: Friday, February 21,1997

Section 1: Statement of legislative findings and intent.

•  Perform ance-based standards are increasingly rep lacing the traditional 
com m and-and-control approach  of enforcing env ironm ental an d  health  and 
safety regulations; this shift will lead to the in tegration  of environm ental and 
health and  safety protections w ith norm al operating  procedures.
•  The legislature in tends to foster this in tegration  by creating a responsible 
incentive p rogram  that will encourage voluntary , critical self-evaluations by 
regulated entities.
•  The public has a strong interest in prom oting rou tine self-audits by 
regulated entities. This can best be achieved by recognizing a qualified privilege 
that will help  preserve the free flow of inform ation generated  by self-audits. 
A dditionally, self-auditing  can be encouraged by extending  lim ited  im m unity  to 
those entities w hich voluntarily  report and correct regu la to ry  noncom pliance.

Section 2: Establishes privileges and immunities for certain self-audits.

Sec. 09.25.450 Establishes a qualified  au d it report privilege.

• The parts of an aud it report consisting of confidential self-evaluation and 
analysis of com pliance w ith  environm ental or health  and  safety laws are 
privileged. These privileged m aterials are generally not adm issible as evidence 
or subject to discovery in civil or adm inistrative proceedings (except for 
w orkers’ com pensation  proceedings).
•  To qualify for the privilege under this section, as w ell as the lim ited 
im m unity under Section 09.25.475, regulated entities m ust provide 15 days 
advance notice to the departm ent before com m encing a self-audit. The audit 
m ust be com pleted w ith in  30 days unless a longer period  of tim e is negotiated.
•  The person  claim ing tiie au d it privilege has tiie b u rd en  of proving its 
applicability.
© All au d it rep o rt docum ents containing confidential self-evaluation and 
analysis m ust be labeled "AUDIT REPORT: PRIVILEGED DOCUMENT".
•  Regulatory agencies . .d their em ployees cannot require an  ow ner or 
operator to w aive privilege as a condition of a perm it, license, or approval.
•  Regulatory agencies and their em ployees generally m ay n o t review  or use 
the parts of an au d it report consisting of confidential self-evaluation and 
analysis during  an inspection of a regulated facility, operation, or property.

SECTIONAL ANALYSIS
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o This section does n o t p reven t a regulatory  agency from  conducting
necessary inspections, taking appropriate  enforcem ent actions, etc., except as 
p rovided  in AS 09.25.475.
•  No privilege is au tho rized  for un in terrup ted  or con tinuous 
environm ental o r hea lth  and  safety audits.

Sec. 09.25.455 E stablishes an exception to the p riv ilege
th ro u g h  the use of w aivers.

•  The au d it privilege can be w aived  in w riting by the ow ner or operator 
who p repared  the au d it repo rt or caused it to be prepared .
•  D isclosure of the p a rt of an aud it report consisting of confidential self- 
evaluation and  analysis does no t cause the privilege to be w aived  if the 
disclosure is m ade to an  em ployee, contractor, law yer, or o ther person  involved 
in addressing  or correcting any m atter raised in  the audit.
•  D isclosure does n o t cause the privilege to be w aived  if it is m ade under 
terms of a confiden tia lity  agreem ent w ith  an insurer o r underw riter, a partner 
or potential partner, a lender or potential lender, etc.
•  Disclosure does n o t cause the privilege to be w aived  if it is m ade under 
terms of a w ritten  claim  of confidentiality  w ith  a governm ent agency or official.

Sec. 09.25.460 D escribes m aterials noi ^ r^ e c te d  b y  privilege.

•  Privilege does no t apply  to that part of an  aud it repo rt containing 
objective facts.
•  Privilege does n o t app ly  to docum ents o r o ther in form ation  required by 
an agency to be reported  or m ain tained  as part of an  existing environm ental or 
health  and  safety law.
•  Privilege does no t apply  to inform ation a regulatory  agency obtains from 
its ow n observation or m onitoring, or from  a party  n o t involved  in  preparing 
the aud it report.
•  Privilege does n o t app ly  to docum ents or inform ation that are 
independen t of the aud it; nor does privilege apply  to docum ents or inform ation 
developed or m ain tained  in  the course of a regularly  conducted  business 
activity.

Sec. 09.25.465 E stablishes an exception to the p riv ilege
th ro u g h  disclosure requ ired  by the courts.

•  A court m ay conduct an  in  camera review  of au d it rep o rt docum ents for 
w hich privilege is claim ed. D isclosure can be requ ired  if it is determ ined  that 
the privilege is asserted  for a crim inal or fraudulen t purpose, or if the audit 
report reveals ev idence of noncom pliance w hich was no t corrected prom ptly.
•  D isclosure m ay also be requ ired  if the inform ation for w hich privilege is 
claim ed constitu tes evidence of a substantial injury to one of m ore persons at 
the site aud ited , o r to persons, property , or the env ironm ent offsite.



3

•  D isclosure m ay be requ ired  if the privilege w ould  resu lt in  a m iscarriage 
of justice o r the denial of a fair trial to the party  challenging the privilege.
•  The p arty  seeking disclosure has the bu rden  of p rov ing  th a t the exception
to the privilege is appropriate  in a given case.

Sec. "9.25.475 E stablishes lim ited  im m unity  for
v o lu n ta rily  reported  v io lations.

•  A n entity  vo lun tarily  disclosing violations identified  th ro u g h  a self­
au d it w ill be im m une from  civil and  adm inistrative penalties, p rov ided  that 
action is p rom ptly  taken to correct the noncom pliance and  p reven t its fu ture 
recurrence. N oncom pliance m ust be corrected w ithin  90 days unless a longer 
period of tim e is p rov ided  for in a com pliance agreem ent.
•  D isclosure of noncom pliance m ust be reported  in  w riting  by certified m ail
to the appropria te  regulatory  agency. Disclosure m ust occur p rom ptly  after 
discovery of the noncom pliance.
•  Im m unity  is no t available for violations independen tly  detected  by an
agency p rio r to disclosure.
•  Im m unity  is no t available for violations resu lting  in  substan tia l injury at
the site aud ited  or to persons, property , or the env ironm ent offsite.
•  Agencies m ay no t initiate an  inspection or o ther investigative activity
based solely on  the receipt of an aud it notice.

Sec. 09.25.480 Exceptions to Im m unity  & M itigation  of Penalties

•  Im m unity  under 09.25.475 is no t available if a court finds th a t the ow ner
or operator claim ing im m unity  has intentionally, know ingly , or recklessly 
com m itted  or au tho rized  the violation.
•  Im m unity  is no t available if the ow ner or operator has in  the previous 36 
m onths repeated ly  or continuously  com m itted the sam e or sim ilar violations as 
those for w hich  im m unity  is sought; neither is im m unity  available for an  
ow ner o r operato r w ho has failed to achieve com pliance an d  th a t failure 
constitu tes a p a tte rn  of d isregard  for environm ental or h ea lth  and  safety laws.
•  Penalties for violations that are voluntarily  repo rted  b u t w hich are not
eligible for im m unity  m ay nevertheless be m itigated by a ttem pts a t rem ediation, 
cooperation w ith  governm ent officials investigating the d isclosed  violation, the 
natu re  of the violation, and  o ther relevant considerations.

Sec. 09.25.485 R elationsh ip  to o ther recognized priv ileges.

•  This section clarifies that the act has no effect in  lim iting or abrogating 
any o ther existing privilege in sta tu te  or com m on law , such  as the w ork  product 
doctrine or a ttom ey-clien t privilege.



Sec. 09.25.590 D efinition of terms.

•  "audit report" is a rep o rt that includes docum ents and  com m unications 
p roduced  from  an  environm ental or health  and  safety aud it, including  an 
im plem entation  plan or tracking system  to correct past noncom pliance and 
p rev en t fu tu re  noncom pliance.
•  "environm ental or health  and  safety audit" m eans a voluntary , 
confidential, critical, in ternal, and  retrospective review , self-evaluation, or 
analysis of curren t or past conduct, practices, and  occurrences and  their resulting 
consequences, including  an  assessm ent that is p art of the ow ner's or operator's 
com pliance m anagem ent system . The review  m ust be undertaken  exclusively 
for the pu rpose of determ ining  com pliance w ith  environm ental or health  and 
safety laws.
•  "confidential self-evaluation an d  analysis" m eans the p a rt of an  audit 
repo rt that consists of m em oranda and  docum ents that evaluate or analyze all 
or p art of the m aterial described in the au d it report, including  im plem entation 
issues or an aud it im plem entation  plan or tracking system  to correct past 
noncom pliance, im prove cu rren t com pliance, o r p reven t fu tu re  noncom pliance 
w ith  an  environm ental or health  and  safety law.

Section 3: Applicability.

•  Clarifies that the privilege and  im m unity  created in Section 2 of the act 
apply only to audits conducted on or after the effective date.
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Re: CSSB 41 (LAC): DHSS functions involving 
access to health and safety audits

Dear Senator Leman:

This letter is to address the legal concerns raised by the application of CSSB 41 (L&C) 
to Department of Health and Social Services (DHSS) functions. CSSB 41 (L&C) reportedly is based 
on legislation originally designed to address environmental audit circumstances, not necessarily the 
circumstances in which audits are reviewed by the staff within the DHSS. First, it is difficult to 
estimate the difficulties that this bill will pose for DHSS because the language of the bill does not 
clearly establish what audits it is intended to cover. A lack o f clarity in the design and language of 
the bill will most certainly make it necessary to litigate challenges to access o f audit materials in order 
to resolve differences. Consequently, DHSS may have to engage in legal battles over access to the 
audit information that is presently available without dispute, including financial audits and quality 
assurance program reports.

Only environmental audits require advance notice to the department in order for the 
privilege to be invoked. Consequendy, it does not appear that a health and safety audit would require 
this advance notice to a department in order to invoke the privilege and immunity. A hospital or care 
facility will claim an audit o f operations to be related to health and safety. This may give rise to 
disputes about whether critical information need be turned over to public health officials or agency 
peisonnel charged with the monitoring of hospitals and long-term care facilities.

Because proposed AS 09.25.490(b) states that the audit privilege is to be construed 
broadly, there is a great risk it will be widely invoked, even if it does not clearly apply to the 
circumstances. If DHSS is included as a department that cannot reach internal audits, there is likely 
to be health and safety information concealed from the public that could result in injury or loss of life.

AG OPINION
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Health Facilities Licensing and Certification

The Health Facilities Licensing and Certification function of DHSS could be seriously 
compromised. Federal regulations require that agency to make certain that each facility has a quality 
assurance program in place and to assess the effectiveness o f the program. Our state health facility 
licensing laws require that hospitals have effective risk management programs in place. 
Consequently, it is the self evaluations and analyses that must be reviewed by the regulating agency 
in order to assess the effectiveness o f the programs.

While these self-evaluations and analyses may be construed under AS 09.25.460 as 
“information required to be . . .  reported under a [n ] . .  health or safety law or as a requirement for 
. .  .maintaining . . .  a license,” the language used in this exception aoes not make it clear whether a 
facility would have to reveal the information. Additionally, the provision that directs the court to 
interpret the privilege broadly may produce a contrary result. Without having access to the analyses 
and whether those analyses have resulted in appropriate corrections, the licensing agency will not be 
able to provide the review of the facility that is required under federal law. Furthermore, the health 
and safety o f patients and employees may be affected.

Specific examples may better illustrate the problems imposed upon health facilities 
licensing and certification staff by this bill. For instance, in one nursing home, health facility surveyors 
found that five o f eight of the residents had had significant weight loss; one resident’s weight loss was 
so dramatic that the patient was close to death. It was determined that the residents were not 
receiving adequate nutrition because they were not being given enough food. DHSS had to examine 
the internal procedures and practices o f the facility to determine that, even though patients were 
weighed regularly, no practices were in place for a staff review of resident weights in order to enable 
the staff to detect problematic trends in weight loss among the residents. DHSS staff must be able 
to evaluate internal assessment tools in order to assure safety for residents in these facilities.

In another case, water temperatures at a facility were dangerously high. Even though 
this problem was known to some staff, there was no internal procedure in place to assure that 
appropriate action was taken. In this facility, wh:,e reports were reviewed by the members o f the 
facility risk management committee, no discussion or action was proposed in response. The facility 
survey team had to review the internal procedures in order to provide direction to the facility to bring 
practices into compliance. [In one health care facility last year, a resident died of secondary infections 
caused by being scalded in a bath.] Patient and resident care will be directly affected if the law allows 
facilities to conceal the analyses that result from their internal reviews because defective internal audit 
processes may go undetected.

Other problems include encountering barriers to gaining access to the internal quality 
assurance reports that federal regulations require the certification agency to review. For example, 
for laboratory certification purposes, all quality assurance records for a laboratory must be made



Honorable Loren Leman
Alaska State Legislature

February 13, 1997
Page 3

available to the agency for a period o f two years. Renal dialysis center certification requires that the 
agency have access to the required quality assurance reviews that assess the condition o f the physical 
environment o f the center, the agency must also be able to review records concerning monitoring o f 
stafFexposure to chemical germicides under standards set by OSHA. The state agency would not be 
able to complete the reviews required under federal law if CSSB 41 (L&C) limits access to these 
internal assessments.

Medicaid Fraud

Medicaid is a federally delegated program. In exchange for federal financial 
participation, the states agree to comply with various federal statutory and regulatory requirements 
embodied in the state Medicaid plan. Alaska is required to exclude, suspend sanction, refuse payment 
to, or recoup payment from any Medicaid provider committing “fraud” or “abuse” as defined by 
42 C.F.R. § 455.2. “Abuse” includes provider practices that are inconsistent with sound fiscal, 
business, or medical practices, and result in an unnecessary cost to the Medicaid program. To 
prevent, detect, and sanction such abuse, Medicaid regulations and provider agreements require 
providers to disclose their fiscal, business and medical practices. The privilege provided by CSSB 41 
(L&C) is inconsistent with the Medicaid requirements.

In addition, a state Medicaid plan must provide for an agreement between the 
Medicaid agency and each provider or organization furnishing services under the plan in which the 
provider or organization agrees to (1) keep any record necessary to disclose the extent o f services 
to provider furnishes to recipients and (2) on request furnish this information to the Medicaid agency 
or state Medicaid Fraud Control Unit. 42 C.F.R. § 431.107. This requirement for provider 
disclosure o f business transactions, which is part of a Medicaid provider agreement, appears to 
contradict the proposed Section 09.25.450 (g): “A government agency or its employees or agents 
may not, as a condition o f a permit, license, or approval issued under an environmental law, require 
an owner or operator to waive the privilege available under the section.” Even though this provision 
specifies “environmental law,” we anticipate some litigation over the application of this provision to 
DHSS functions if DHSS is included as a department affected by this bill.

Medicaid Rate Advisory Commission

The Medicaid Rate Advisory Commission (MRAC) staff establishes Medicaid payment 
rates for hospitals, nursing homes and other health care facilities, based on each facility’s reported 
historic costs o f providing care to patients. Alaska health care facilities received over $135 million 
in Medicaid payments in fiscal year 1996. The MRAC staff conducts audits o f facility-reported costs 
to ensure that the information used to establish each facility’s Medicaid payment rate is accurate.

As part o f  the audit process and the rate setting function, the MRAC staff must 
determine whether a facility is providing health care services in an economic and efficient manner.
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Federal and state law require the MRAC staff to make this determination to confirm that the state is 
receiving fair value for its Medicaid oayments and also to establish a relationship between such 
payments and facility costs. 42 U.S.C. § 1396a(a)(13)(A) and AS 47.07.070.

CSSB 41 (L&C) could interfere with the MRAC staff’s ability to obtain vital 
information pertaining to a health care facility’s financial and operational performance, resulting in 
higher than warranted Medicaid payments. Under the audit privilege, a facility might be able to shield 
from the MRAC staff information relating to the facility’s financial or operational inefficiencies. As 
proposed, AS 09.25.450(a) will prevent the state from obtaining an entity’s internal audit reports that 
consist o f an “analysis o f  the owner’s or operator’s compliance with . . . health and safety laws." 
With DHSS included as a department whose functions are affected by this law and with the broad 
construction language in the bill, CSSB 41 (L&C) could prevent the state from obtaining information 
directly relevant to a facility’s Medicaid payment rate: financial and operational information prepared 
by the facility relating to the reasonableness o f health care costs paid for by the Medicaid program.

Proposed Amendments

The most straightforward amendment that would remedy the problems that CSSB 41 
(L&C) imposes on DHSS, would be to remove the term “health and safety” [audits] where it appears 
to define the type of audit subject to privilege under this bill and to remove DHSS from the definition 
of “department.”

As an alternative, some clarity could be obtained by amending proposed AS 09.25.460 
by adding subsections (a)(8) and (9): “There is no privilege under AS 09.25.450 for that part o f an 
audit report that contains the following:

(8) the quality assurance reports and analyses o f health care facilities 
and resident nursing facilities that are licensed or certified by the Department 
o f Health and Social Services; and

(9) financial, business and operational audits of providers o f medical 
services under Medicaid, or of care facilities required to be licensed by the 
state.”

However, even with the alternative amendments, additional clarifications would need to be made to 
avoid unnecessary litigation.

Summary

In summary, if information about the effectiveness o f internal evaluation tools is made 
available to the state agency that regulates hospitals and health care facilities, the result is that these
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facilities receive assistance in recognizing problem areas; health care delivery to our citizens is 
improved. DHSS does not have an enforcement function that requires the assessment o f monetary 
penalties, as do some other agencies. (The likely financial impact to a facility might be recoupment 
of Medicaid or grant funds that have been paid by the state for a service that was not prodded or a 
change in the Medicaid reimbursement rate to reflect reasonable and efficient operations.) Actions 
to remove the licensure or certification of needed health care facilities are generally not initiated until 
after compliance efforts fail.

On the other hand, if information that is essential to determine the effectiveness o f the 
internal evaluation tools o f health care facilities may be withheld from the agency, the state will not 
be able to effectively perform its federal certification function or state licensing functions and 
Medicaid programs may be in jeopardy. In addition, health care facility problems will more likely 
go undetected until the circumstances cause serious patient injury or death.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Kristen F. Bomengen 
Assistant Attorney General

KFB:ebc

cc: Members, Senate Labor and Commerce Committee
Hon. Robin Taylor, Senate 
Members, Senate Judiciary Committee 
Pat Pourchot, Legislative Director 
Bruce Botelho, Attorney General
Hon. Karen Perdue, Commissioner, Department o f Health and Social Services 
Chrystal Smith, Legal Administrator 
Deborah Behr, Assistant Attorney General 
Janice Adair, Director, Div. of Environmental Health,

Department o f Environmental Conservation
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February 12, 1997

The Honorable Robin Taylor
Senate Majority Leader and Chairman, Judiciary Committee 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

Dear Senator Taylor:

SB 41, “An Act relating to environmental audits and health and safety audits to 
determine compliance with certain laws, permits and regulations,” was passed out of the 
Senate Labor and Commerce Committee on January 30, 1997, and now awaits a hearing 
before the Senate Judiciary Committee. I am writing to encourage you to schedule SB 41 
for a hearing at the earliest possible date.

As I mentioned when we met in your offices earlier this session, the International 
Association of Drilling Contractors (“IADC”) believes that the “self-audit” concept is one 
that deserves your serious consideration, and we feel that, as introduced and amended in 
the Labor and Commerce Committee, this bill represents a good start toward the goal of 
developing a responsible, cost-effective incentive program that encourages voluntary 
compliance with health, safety and environmental laws.

Since T met with you in Juneau, we have spent a considerable amount o f time 
reviewing the amended version of the bill and, as you requested, we have prepared 
several amendments which we believe further the goal of promoting voluntary corrective 
action and increased compliance, while reducing the expenditure of resources -- private 
and public — on unproductive regulatory command-and-control and associated litigation 
to compel compliance.

One concern the IADC has with the current version of the bill relates to situations 
where a drilling contractor causes a health and safety and environmental audit to be 
prepared of the drilling contractor’s operations. The bill allows disclosure o f audit 
reports in certain circumstances without waiving the privilege. However, we are 
concerned that the bill may not cover an exchange between an independent contractor and 
its principal, a practice which is becoming an increasingly common and salutary feature

PUBLIC COMMENT



of the operator-drilling contractor relationship in Alaska. The new “self-audit” privilege 
should be made expressly applicable to these disclosures. This will enable operators and 
drilling contractors to engage in aggressive self-evaluation and to work closely together 
to identify remaining opportunities to improve their performance.

We have developed suggested amendments for this purpose, as well as other 
proposed amendments which we believe generally, strengthen the bill. I am available to 
meet with you at your convenience to discuss our proposed changes, and I am prepared to 
travel to Juneau to appear before the Judiciary Committee and testify in support o f the

I look forward to working with you and the members of the Judiciary Committee 
on this legislation. Thank you again for your continued support.

bill.

Sincerely,

Randy Ruedrich
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February 12, 1997

The Honorable Robin Taylor
Senate Majority Leader and Chairman, Judiciary Committee 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

Dear Senator Taylor:

I am writing again to encourage you to schedule SB 41, “An Act relating to 
environmental audits and health and safety audits to determine compliance with certain 
laws, permits and regulations,” for an immediate hearing in the Judiciary Committee.

As I mentioned when we met in your offices last month, passage of “self-audit” 
legislation this session is critical to the members of the Alaska Chapter of the 
International Association of Drilling Contractors (“IADC”). An increasingly common 
and salutary feature o f the operator-drilling contractor relationship in Alaska involves the 
exchange o f information between an independent contractor and its principal. If the 
provisions o f SB 41 are extended to cover the contractor-operator relationship as we 
propose, the privilege for voluntary health, safety and environmental self-audits, as well 
as the qualified immunity for conditions that are discovered and reported in the course of 
those audits, will enable operators and drilling contrac ors to more readily share the 
results o f those self-evaluative reviews without having to worry that an enforcement 
agency or other litigant will use the results of such inquiries against them. For this 
reason, we believe that SB 41, if modified as we suggest, would be extremely beneficial 
in that it would allow us to concentrate on the reduction of remaining deficiencies, rather 
than focusing on the legal nuances of protecting audits and restricting the sharing of those 
audits with other entities in the workplace.

We have spent a considerable amount of time reviewing the amended version of 
the bill, and, as you requested, we have prepared several amendments which we believe 
further the goal of promoting voluntary corrective action and increased compliance, while 
reducing the expenditure o f resources -- private and public — on unproductive regulatory 
command-and-control and associated litigation to compel compliance. I have attached 
the four proposed amendments we would like the Judiciary Committee to consider when

PUBLIC COMMENT



The Honorable Robin Taylor 
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it hears SB 41. Included with the proposed amendments is a brief statement o f our 
reasoning for each of the suggested changes. If you have any questions regarding these 
proposed amendments, or the bill itself, please give me a call.

I plan to travel to Juneau to participate in the Judiciary Committee’s hearings on 
SB 41. Please let me know when you will be able to hear the bill. I look forward to 
seeing you soon.

Sincerely,

Randy Ruedrich 
Chairman
IADC, Alaska Chapter 
(907) 563-5530 x-18

Attachments (two pages)



DRAFT NO. 2 : 021297

Page 5, line 16: Delete the word "or" and insert new section 09.25.455(b)(2)(E) reading 
as follows:

" ( E )  a  p e r s o n  w h o ,  a l o n g  w i t h  t h e  p e r s o n  w h o  p r e p a r e d  t h e  a u d i t  r e p o r t  t o  b e  p r e p a r e d  
o r  c a u s e d  t h e  a u d i t  r e p o r t  t o  b e  p r e p a r e d ,  a l s o  is  a n  o w n e r  o r  o p e r a t o r  o f  p a r t  o r  a l l  o f  t h e  

f a c i l i t y ,  o p e r a t i o n  o r  p r o p e r t y "

Page 11, line 22: Revise section 09.25.490(a)(8) to re2 d as follows:

"(8) 'oufrier or operator1 means a person who owns or operates a regulated facility, 
operation or property, i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,  a  p e r s o n  w h o ,  a s  a n  i n d e p e n d e n t  c o n t r a c t o r ,  
p e r f o r m s  s e r v i c e s  a t  o r  i n  c o n n e c t i o n  w i t h  a  r e g u l a t e d  f a c i l i t y ,  o p e r a t i o n  o r  p r o p e r t y . "

COMMENT: This amendment would enable an independent contractor, such as a 
drilling contractor, who performs services at a regulated facility owned and operated by another 
entity, such as an oil and gas operator, to disclose its EHS audit to the facility owner/operator 
under a confidentiality agreement, and vice versa, without either party thereby waiving the 
privilege for its audit report. The amendment will enable contracting parties to make reciprocal 
disclosures of their EHS reports so as to assure themselves of each other's EHS compliance, 
without vitiating the privilege. This would promote the self-auditing that the legislation seeks to 
encourage.

AMENDMENT 2

Page 5, line 25, delete subsection 09.25.460(a)(1) and renumber accordingly.

COMMENT: Under section 09.25.460(a)( 1), there is no privilege for any part o f an audit 
report that contains "objective facts." Inevitably, however, an EHS audit must develop, discuss 
and evaluate "objective facts" in order to detect and correct EHS violations. For example, if an 
EHS audit led the owncr/opcrator to discover an unauthorized discharge to the environment, that 
would be an "objective fact" which would need to be discussed and evaluated in tiie report.
Under the current language of the bill, this "objective fact" would appear to be unprivileged and 
subject to discovery and admissible against the owner/operator, even if it is discussed in the 
context of self-evaluation and analysis. Unless deleted, the "objective facts" exception would 
largely nullify the privilege established in section 09.25.450.

AMENDMENT I
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Page 7, line 6, revise section 09.25.475(a) to read as follows:

"(a) Except as provided by this section, an owner or operator who makes a voluntary 
disclosure of a violation of an environmental or health and safety law, o r  o f  f a c t s  t h a t  c o n s t i t u t e  
o r  m a y  c o n s t i t u t e  s u c h  v i o l a t i o n ,  is immune from an administrative or civil penalty for the 
violation disclosed "

COMMENT: The current language requires the owner or operator to disclose a 
"violation" of an EHS law, i.e., to admit that a violation has occurred at the time o f making the 
disclosure. To make suih an admission would be problematic because a disclosing party cannot 
be certain at the time of disclosure that it will qualify for immunity. For example, there would be 
no immunity if a court subsequently found a failure to adequately mitigate the violation under 
section 09.25.480. This uncertainty may chill the self-audit and disclosure process. The 
proposed amendment would create the desired incentive for an owner or operator to make full 
disclosure, without having also to admit that the facts disclosed constitute an EHS violation.

AMENDMENTS

Page 9, line 17: Revise section 09.25.480(a)(2) to read as follows:

"(2) the offense was committed intentionally or knowingly by a member o f the owner's or 
operator's management or an agent o f the owner or operator and the owner’s or operator's policies 
or i t s  f a i l u r e  t o  h a v e  i n  p l a c e  s y s t e m s  r e u ^ o n a b l y  d e s i g n e d  t o  p r e v e n t  s u c h  o f f e n s e  s \\K k- of 
prevention systems contributed materially to the occurrence of the violation."

COMMENT: If a company's manager or agent knowingly or intentionally commits an 
EHS violation, it is axiomatic that there was a "lack of prevention systems." The bill language 
would effectively make a company an absolute guarantor that its management and agents will not 
intentionally or knowingly violate EHS laws. This is not realistic, especially where the 
violations are willful. The amended language requires a company to have in place internal 
systems and procedures that are reasonably capable of preventing a manger or agent from 
knowingly violating the law, while recognizing that it is impossible always to anticipate or 
control the actions o f a rogue employee.

AMENDMENT 3


