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FEB-18-97 TUE 11:55 AM  LIFE ALASKA INC. FAX NO. 907 562 5333

Because the donor technician or surgeon |s decided by WhICh transplant agency covers an
areq n?arly all slates have geleted the concept of de5|9nat|n tefur?eon of E) Sicidn (or even

genc to'remo eaP%rto adonor's od norsaeunl sa| 0y lowed e3|gnatea
rticqlar recipient Ifthey desire mostd e3| nate, which alldws tne tissue or Organ to be

Blace d with the most urgent recipient). The amended wording mcIudlng ‘appropriaté Alaska
organ or tissue bank or % will not have any negative effect

Ih(EJoethls ?helpful in clari mg current practjces. Thank you aqialnfor all of your

effortsins Ipgorto donation, transplantation ana the families. Please call me at any time with
questions or concerns.

Sincerely,

Jens Saakvitne

Director



FEB-14-97 FRI 10:22 AN LIFE ALASKA INC. EAY 0. 907 502 5333

Life Alaska, Xaic

Tissue Procurement Service
P.O. Box230785
Anchorage, AK 99523
1-907 562.5433 - 1-800-719-5433
Fax 1-907-562-5333

February 14,1997

ATTN:  The Honorable Senator Robin Taylor
Chalr, Senate Judiciary Committe
Health Education and Social Services

FROM: FranMcNeill
Family Care Coordinator
Life Alaska, Inc.

RE: Senate Bill 38

M [y name is FranMcNeill. I am employed by Life Alaska, Inc. as the Family Care
Coordinator. | amhero today inplace of my Director, Jens Saakvitne, who had a medical

emergency.

... Life Alaska, Inc. supports Senate Bill 38. This hill facilitates the communication of an
individual's wishes regarding living wills, do not resuscitate orders, and anatomical gifts. It
supports individual autonomy and Self-determination and respects the individuals right to make
this very personal decision. Furthermore, it ensures that people will have an gpportupity to make
these choices indgpendent ofcrisis and would encourage themto discuss their decisions with
family members. The, family burcen is eased by knowing what a loved one wants, and families may
appraach these decisions knowing that they have honored their loved one’s request.

Sincerely,

FranMcNeill
Family Care Coordinator

Ui Alu kgj nonprofit roipontlon






STATE OF ALASKA

FISCALNOTE

1TXO7LEGISLATIVE SESSION

R<vision Date:
Ti le:

An act reiaiing to hazardr.us chemicals,

hazardous materials, and hazardous waste

Sf insor:
R< questor:

Ej ttnditures/Rcvenues:

01 tRATING EXPENDITURES

ISONAL SERVICES
AVEL
NTRACTUAL

SUPPLIES

EC UIPMBNT

L/ [ND&STRUCTURES

g: ANTS,CLAIMS

m fsCELLANEOU S

Td TAL OPERATING

\&+ MUALEXPENDITURES

CH VNGE IN REVENUES <

FUIfD SOURCE

100 !Federal Receipts
100 CF Match

100 G F

100 GF/Frogram Receipt
100 GF/MHTIA

OUv r <Rc5pcn.sc Fund)

TO rA L

Senator Leman

SenateJBSBHAggft jvijc;

COMPONENT SERIAL NO.

BILL NO.

Department Affected:

BRU:

Srate Bl D

Environment')]
Conservation

SpiD Prevention and Response

Component: Prevention and Emergency Response

2064

(Thousands of Dollars)

FY 98 FY 99

OO O

Esti nfitcof any eurrtn! year (FV*M) tent: $

PO imONS:

FU rL-H M E
PA tT -TM E

te:dPORARY

A IALYSIS:

(Attach a separate page it necessary.)

OO0
COoOoOoCODOOooo

FYOO FY 01
0.0 0.0
0.0 00
0.0 0.0
g 8
00 00
00 00
00 00
u.o 00
00

~auT~ TTuT

FY 02 FY 03

88 00
0.0 88
0.0 0.0
00 00
0.0 0.0
00 00
00 00
00 00
W ~a0]

=

0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0

o u
0.0 0.0

o o)

SB i9 umends statutes which authorize local governments to establish a placarding program to require the use of a standard
rep rting form provided by the Stare Emergency Response Commission (SERC) and expand the substances that are to be reported.

SB 1o requires the Department of Environmental Conservation, at the request of a business or government agency subject to the
rep<rung requirement, to distribute the SERC-apprnved reporting form and a descriptive summary of reportable chemicals.

The Department proposes an amendment to this section of the bill mailing the municipality tesponsihlc for distribution of the
rep<rting form and descriptive summary of reportable chemicals established by the municipality and approved by the SERC.

Fs<il Analysis

Wit  the proposed amendment, this legislation will result in r.o additional cost to the State.

Ptppared by: KUt Frcdriksson Phone: 455-5250
Division: Spill Prevention and Date : 7/3197
Approved by Commissioner;
Agency:  Department of Environmental Conservation Date; X (\ (H I
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call gie Governor's Legislative office
(RE 1/96) Page of 1

0.0s3%i.06 ‘N IM

330 HANOSSIHHDO 31

80:£1 NIWi.6-60-933



JAN-31-97 FRI 03:22 AH

FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date:

Title: An Act relating to Msaardous chemicals.
materials and waste.

Sponsor: en. Leman

Requester: ?SyJUD

Expenditures/Revenues:

OPERATING EXPENDITURES FY98 FY99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0

CAPITAL EXPENDITURES

<CHANGES IN REVENUES

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

Other:
TOTAL 0.0 0.0

Estimate of currant year (FY97) coat: $
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

Prepared by: Mike Morgan, school facilities manager

Division: Education Support Services
Approved by Commissioner: Shirley J. Holloway. Ph.D.
Agency: Department of Education

BILLNO. SB 39

,Dept. Affected: EDUCATION

BRU: School Finance

Component: Educational Facilities SUppOI‘t

COMPONENT SERIAL NO.

FYOO FYO1 FY02

0.0 0.0 0.0

0.0 0.G 0.0

Phone: 465-1858
Date: 1/31/97

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governors Legislative Office

p97leg/forns/ltsnote xls

Page 1 Of L
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FISCAL NOTE

STATE OF ALASKA BILLNO: SB 39
1997 LEGISLATIVE SESSION

Revision Date: Dopt. Affected: Public_Safety

Title: Reporting of Hazardous Substances BRU: Fire Prevention
Component: Fire Prevention Operations

Sponsor: Senator_Leman

Requestor: Senate_Judiciary COMPONENT SERIAL NO. 0494

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

opfrating FY 9fl FY 09 FY on FY 01 FY 02 fy n.i

PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

FOUIPMFENT

IAND ft STRUCTURES

GRANTS Cl AIMS

MISCFI ITANFO I IS

41-

.TOTAL QP.EEAIING 41- “n- 41- -Q- -0-

CAPITAL EXPENDITURES -n- 41- 41-

CHANGE IN REVENUES{ ) (1.1) (1.1) (1.1) (1.1) (1.1) (1.1)
Rovonuo Coda

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 G F

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAI 41- -0-

Estimate of current year (FY 97) impact: S

POSITIONS:

FUI 1-TIMF 0 o 0 0 n 0
PART-TIMF 0 0 0 0 0 0
.TEMPORARY -2 .. 0 0 o 0 0

ANALYSIS: (Attach a separate page if necessary.)

The average fees collected by the placarding program over the last 3 fiscal years was S1500.00 The average cost of materials
to conduct the program was $400.00.

No economic impact on industry is anticipated in as much as the program is simply being transferred to others and changed to
follow federal law.

Prepared By: Chester E Weger Phone:  907-269-5905
Division: Fire Prevention Date: 1/21/97
Date: [ N Y |

Approved by Commissioner:
Agency: RonalS L Otte, DepL of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution information call the Governor’s Legislative Office

Rvn/o Page 1 of



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 39
1997 LEGISLATIVE SESSION
Revision Date: Dept. Affected: Department of Law
Title: "An Act relating to hazardous chemicals, 'BRU: Civil Division
hazardous materials, and hazardous waste." Component: General Legal Services
Sponsor: Senator Leman
Requester: Senate Judiciary Committee COMPONENT SERIAL NO. 2087
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FYy 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

C hange in revenues (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current yeor (FY97) cost: $ 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Passage of this legislation will have no fiscal impact on the Department of Law.

Z
Prepared by: Joan_M. Kasson>7"C--TA Phone: 465-5370
Division: Administrative $®rvices Division, 1 Date: 2/3/197
Approved by Commissioner: ZZz Bruce . Attorney Ge Date: 2/3/97
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution inform ation, call the Governor's Legislative O ffice

(Rev 10/96) 97fisno.xIs/DBR Page 1 of 1

FISCAL NOTE

0.0
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0.0



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 39(JUD)
1997 LEGISLATIVE SESSION
Revision Date: 14-Fcb-97 Department Affected: Environmental
Title: An act relating to hazardous chemicals, Conservation
hazardous materials, and hazardous waste BRU: Spill Prevention and Response
Sponsor: Senator Leman Component: Prevention and Emergency Response
Requestor: Senate Judiciary
COMPONENT SERIAL NO. 2064
Expenditures/Revenues: (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FYOO FYol FY 02 FY 03
PERSONAL SERVICES 0.0 c.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0
LAND&STRUCTURES 0.0 0.0 0.0 0.0 0.0
GRANTS,CLAIMS 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0] 0.0] 0.0 0.0
CHANGE IN REVENUES! ) 0.0 0.0 0.0 0.0 0.0]

FUND SOURCE

1002 Federal Receipts 0.0 0.0 0.0 00 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipt 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0
Other (Response Fund) 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY96) cost: S 0.0

POSITIONS:

FULL-TIME 0 0 0 0 0
PART-TIME 0 0.0 0.0 0.0 0.0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

This legislation will have no impact on the Department of Environmental Conservation

Prepared by: Kurt Fredriksson Phone: 465-5250

Division: Spill Prevention and Re:fponse Date: 2/14/97
Approved by Commissioner: / 1r \(lUJL-—-— T70"
Agency: Department of EnvitoKmenla'l Conservation Date: M W

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERlNOR’S_ LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(REV 1/%) Page of |
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SENATOR LOREN LEMAN Northwest Anchorage

716W4thAvc. Suite 520, Anchorage, AK 99501 (907)258-8189  Session: State Capitol, Juneau, AK 99301 (907)465-2095

SPONSOR STATEMENT
SB 39

"An Act relating to hazardous chemicals, hazardous materials, and
hazardous waste."

As we downsize ?Qvernment, and make it more user friendly, we
must assess the efficacy of current statutes and regulations. SB 39
consolidates reporting requirements and includes a section that
protects the state from strict liability for mlsrnl!sor other
environmental releases at theREAA schools. [t ispartof the state's
response to the Toksook Bay lawsuit.

Many times state and federal governments ask businesses to report
information without a lot of thought about how thatinformation will
be used when it is received. That is the casewith the  "Placarding
Statute" under AS 18.70.310.

We need to stop asking business to provide unnecessarY information
and concentrate on what it is the state needs to know. If
communities, husinesses and the state are not henefiting from the
reporting, the information may not be necessary.

Currently, businesses in Alaska must report virtually the same
information about hazardous chemicals, materials and wastes, in four
different formats to four different entities. This bill eliminates three

formats and one entity.

The bill was crafted with input from industry, fire departments, and
the departments of Environmental Conservation, Law and Public
Safety, Division of Fire Prevention.

The information to be reported is streamlined to one form which
satisfies federal, state and local reporting requirements.



ECTIONAL ANALYSI
SB 39: F§eportlng of Hazardous %ubstances

nThrssctron addsanrmmunr toTrte9 ctr eﬁrom trict liability for
orlséprllsorot r environmental 1 %fat ? out ﬁ?rsc ange, the

Stat.r%H‘ﬂn%Ch“ ! rrcts can ¢ Crejf)srtes eve(r)rrr e0 0re not efsau\alrrrrr]%d W ar
Y asma the au Section Was ;}88 d att ﬁquest quDVl\:l%/ %)E nd
¢ state's response to the

rtm aW an approve b fhe sponsor as arto
10 sogﬁ Bay awsur 4 yies P

Sectio
q)e% }es reference to AS 18.70.310 - the placarding program within the state fire
marshal's office,

ot

Secti ’}D %sreference to AS 18.70.310 - the placarding program within the state fire
marshal's office

sect 0Su section, (a e State Emer Response Commission the agenc
%) orée ?ormtobge l?ortere ortr ]paéer 0% ? tion U rpﬁramgnrcrm
g car Hgdp quH |serrsu s atr orm nees to ecange IS COMMISSION
an coor th all agencies that recerve suc reports.

Sectio Su%sectlron

refer otheexrsr UNICIPAL placarding program. Curr nd
under state or eder%)e ; InM Ch % ogdprﬂ?

law, ert munlcr all Mmay a r:es tOt 0S
aread re l)red to be reported. hIS sec on nsures PUDIIC Process ora |ng or
remo stanc S

section
orted un eram

%r UItre?ndtaor d?zerse%e substanc sa?d t derrthreshold agrg nti to he
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e enc anning ﬂen% annrng
%rrements azard classes™ co to the new classifi 51t|on system passed
ress In 1993 re nrzrng r]e UN.Identi rcatrensstemt {ena S the'same
assr ton to be Inatr ﬂrnternatro als ments ot hazardous materials.
sectron Jde etes from t munrcmag rdrng gro?ramt er%qurrement
that riusrness de SUMer commo ||eﬁ ﬁz ous[nt rials. These businesses are
read my drjentr |% e\{ e e})artments In Alaska as ha mIge %F uantiti srn‘consumer
itles ed also IS requirement to report compressed gases, which exceeds

feterel reporting requirements.

Sect
1ZC7 0 g%éietes reference to the state fire marshal's placarding program under AS

marsh ce Rtansa or the Municipali ees to compensate for the

rbel reference tq the Municipality h to obtain Icard from the state fir
% o et % u Iﬁg | av'?%y 0 chalrgg ; ?I
costs of a unrcrpa acarding program.

SB 39 Sectional January 17, 1997



section gkes the De tofEnV|ro tal Conserv, t| n the one-stqp a n
BnewdelYlsts fr%p é stancesug Munm aﬁagglr\}gou dﬂ eg (%ra(?st te

3'”9{9q? approve AT hse r%po?%vg %\Gvrposes Mabo provide e

s T e el it g
ommuni lglght fo-Know Act, Wltn'[ e Same exceptlons under e HGI’&PMW

Section

SU%SGC'[IO (72) |0E/S the State merl%enc ResRonse Commissiop to add
hazardous m terlast mer%er&cy ann 9 \gre uwemenf) emoves the
exceptions wh cf re notmen n feder hich are aP lfey (ﬁ/ere by the
reference In federal [aw to "substances capa eo posmganunre sonableris
Section _

% ction ( ﬁ adds in the DEC definition of ha ardous waste aﬂd allows tr&e SERC
odeflnea tJo al'hazardous wastes to be orted un er Mergenc nr%
ommunit H -to-Know requwements S 1S to ensure continuity in tions and
reporting thresholds.

S:(ftionqpp%les strict statutory liability and liability for damages to the amendment in

Section r 3

e fire rshel i
efes the fire s ﬂ]acfardln A e(rﬁ Uf?lglpo placarding program

etg @ponﬂ tleso
eetes tion of commodlt from definitions section of Municipal
pIacardlj?]g program AS 29 d P

Section , 14 o : : :
nThe amendment in Section 1 applies only to future claims, not past claims.

SB 39 Sectional January 17, 1997



FACT SHEET FOR SB 69 . .
Hazardous Chemical Reporting

Reduces currrent requirements to no stricter than federal law.

What busrne ses face no
ocai nrc Prr? rdrngBre orting requirements (currently Municipality of
Irbanks, a ?ena ?

Anchor e oug
eFire shal acar ngnre rtin re uirements
ergency annr gand unity tto Now reporting requirements

EPCR
| SHA Hazard Communicatio sRStandardg\/ISDS sheets)
CERCLKsnprehensrve vironenta esponse, ompensatron and Liability Act of 1980

usrnesses state cles, etc., are[ qured tore nPort certain hazafrdous suﬁsfa cefs to Iocgl

B%egartments rLe ert%eE n}/Pan gcom ftees, the state fire marshal's office, an
on behalfo efgency Response Commission.

The dgwro em\k/ hat agEhof gte ahove referenced laws have different substances and reporting

thresho
lete O'a ctive Iacardrn ram (Divisjon ofFrre Prevention
ort IVision does t avet e personnel Iog %P raJ Deleting the program
aj tes fhe re urrementcg UsInes to re o fo tate % ars
fhe

modify sybstances and amqu I-[Ui rgrﬂ:rﬁrg e reported to munrcrpalrtres to be

same st 0Se require un eaves door open 10
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eesrtr e IS IS on rou atﬁonlly 0C8SS I%%

1
acr%tres t&grr Lo ent{ég F 507 mey

reates one form Se tOU § C tocover.

unic araing re rtrn requirements
2) EPC Oéft%ﬁggm [ (r)ngr quirements to:

ents .
oE merﬁgn%o anning committees (LEPCs)

0T DE rent send ut Tier I| form for the EPCRA/CERCLA re ortrn
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USINESSES Gou (P Ve to
(ﬁr Er rl v¥| r]t 5e nee In the ormatron usually fire departments
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ownloa th |nornto th |rc e] e tlepartments an recerved from
the state computers andpume ode |ng so are several years ago

Su stanc , er notl

Senatorl"mag has beerhamemb chora es zardous Materials Commrssron and
%a ast member of ora e's oca er e annrn ommittee. erco NIZES

e oraﬁ eportrn re Ul ements ang | |ne the pro lease ee
ree to call me with str ns anout this | wrt I ese rate un eryrng
Interrelated reporting requirements it can be frustratrng and ¢o usrng

Annette Kreitzer, Aide to ) 465-3844 PH

Senator Loren feman {887? 465-3810 Fax (00/1597)
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FISCAL NOTE

STATE OF ALASKA BILLNO. SB 4l
1997 LEGISLATIVE SESSION

Revision Dale: Dept. Affected: Alaska Court System

Title: Environmental & Health Safety Audits BRU: = Trial Courts .
- Component: ;

Sponsor: Sens. Leman, Pearce & Taylor
Requestor:  Judiciary COMPONENT seRIAL NO. 768

Expenditures/Revenues (Thousands ol Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FYOO FY Of FY 02 FY 03
PERSONAL SERVICES 7.9 7.9 7.9 7.9 7.9

TRAVEL

CONTRACTUAL 40.0 40.0 40.0 40.0 40.0 40.0
SUPPLIES

EQUIPMENT n

LAND & STRUCTURES

GRANTS & CLAIMS

MISCELLANEOUS

TOTAL OPERATING 47.9 47.9 47.9 47.9 47.9

7.9

47.9

CAPITAL EXPENDITURES ~J
[CHANGE IN REVENUES ( ~T

Fund Sourco (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 47.9 47.9 47.9 479 47.9 47.9
1005 GF/Program Receipts

1037 GF/MentaJ Health

Other * /

TOTAL 47.9 47.9 47.9 47.9 47.9 47.9

Estimate of any current year (FY 97) cost None

Positions

FuII—Time

Part-Timo 1.0 10 10 10 10 10
Temporary ’

ANALYSIS: (Attach aseparate page It necessary)

See attached analysis.

Preparod by: C. S. ChristenBen Ill, Staff Counsel i Phono: 254-9228
Agency: Alaska Court System em V-x t Date; 02/24/97
Approved by:  Arthur H. Snowden, IlI, Administrative Director f?7 CI/CI Date: 02724/97
Agency: Alaska Court_System

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR'S LEGISLATIVE OFFICE



Alaska Court System ,
Fiscal Analysis J*
CSSB 41 (L&C)

CSSB 41 (L&C) creates a privilege from disclosure and use in evidence for information
contained in an environmental audit in certain civil actions or administrative
proceedings. If a person or entity asserts the privilege, the opposing party would
need to request an in-camera review of the information, in order to determine if the

information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many
environmental audits (aterm broadly defined in the legislation) are composed of tens
of thousands of pages of documents. Cases in which an in-camera review Iis
requested will require large amounts oftime for pretrial proceedings. According to the
Department of Law, the privilege could be litigated in approximately three to six cases
involving contaminated property each year. These are complex cases in which an
environmental audit was probably performed. Law estimates that it wiil take an
average of 50 hours to litigate the privilege issue in those contamination cases in
which aprivilege is asserted. Contaminated property cases are but one example; the
privilege can be expected to be claimed in a handful of contested DEC permit cases,
as well as potentially large number of cases involving OSHA and DHSS. In addition,
due to the complexity of the legislation and the ambiguity of several of its provisions,
Law anticipates substantial litigation and appeals, particularly regarding the privilege.
Law has also advised that in some cases, the court system will need to retain
scientific and technical experts to assist in evaluating audit reports.

The Department of Law has estimated a need for one additional /attorney to handle
the increased litigation and appeals resulting from passage of CSSB 41 (L&C), about
half of which will result from the creation of the privilege. Note that many privilege
cases not involving state agencies will also be litigated, such as cases in which the
plaintiff is a private citizen or a municipality. Accordingly, the court system will see
far more cases than the cases which involve Law, DEC, and other state entities such
as OSHA and DHSS. This fiscal note reflects contractual costs for a discovery master
to handle the in-camera review of documents, as well as the greater clerical costs
associated with cases involving extremely large amounts of documents.

Page 2 of 3



02/24/37  10:53 019072648292

Alaska court System
Fiscal Analysis
SB 41

Personal Services

?Ps)i!°n

~ecprdsClerk, range 10A, Anchorage, PPT, 3 months

Contractual

discovery master for 500 hours at $75 an hour.

)

\

4
I

ADIlIN ACCOUNTI’NG

]

Salary

$6,315

‘ees of experts to assist discovery master in technical and scientific matters

Total Contractual

Total Estimated Cost

Benefits

S1.627

@003

Total

$7,942

37,500

2,500

40,000

$47,942



No. |

FISCAL NOTE Bill Version: _(LQSjQ Afj (LfjCj)
TATE OF ALA A

1067 LECISLATIVE SESSION (© publish Date: £m/

Revision Date: Dept. Affected: Department of Law
Title : _..relating to environmental audits and health and '‘BRU: _ Civil Division
safety audits to determ ine com pliance with certain laws, perm its... Component: Environm ental Law
Sponsor: Senator Lem an
Requester: Senate Labor and Com m erce Com m ittee COMPONENT SERIAL NO. 2092
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES 107.5 107.5 107.5 53.8 53.8 53.8
TRAVEL 6.4 6 .4 6.4 3.2 3.2 3.2
CONTRACTUAL 66 .0 66 .0 66.0 38.0 38.0 38.0
SUPPLIES 2.1 2.1 2.1 1.1 1.1 1.1
EQUIPMENT 6.5

LAND & STRUCTURES
GRANTS, CLAIMS
M ISCELLANEOUS

TOTAL OPERATING 188.5 182.0 182.0 96.0 96.0 96 .0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 188.5 182.0 182.0 96.0 96 .0 96.0
1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 188.5 182.0 182.0 96 .0 96 .0 96.0
Estim ate of any current year (FY97) cost: $ 0.0

POSITIONS
FULL-TIME 1.0 1.0 1.0
PART-TIME 1.0 1.0 1.0

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
This bill creates a new evidentiary privilege that allows environmental and occupational health and safety audits
to be kept confidential in civil and administrative (not criminal) cases. It also grants immunity from civil and
administrative penalties for people who voluntarily disclose a violation of an environmental or health and safety
law or who disclose information that leads to the disclosure of a violation of an environmental health and safety
law. "Environmental and health and safety law" is defined to include federal, state, and municipal laws and is
to be broadly construed.

Audit Privilege. To be privileged, the audits must be voluntary, confidential, internal, and retrospective.
Objective facts, information required to be reported under a law, permit, contract or lease, or information
gathered independently of the audit are not covered. In addition, if the state can prove that one of the bill's
exceptions apply, then a court may require disclosure.

Prepared by: Joan Kasson Phone: 465-5370

2/11/97

Division: Adm inistrative Services Division w- \ Date:
Approved by Com missioner: L 1 Bruce M. Botelho, 5rney Genotal O ate: 2/11/97
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution inform ation, call the Governor's Legislative O ffice

(Rev 10/96) 97fisno.xIs/OBR Page Lof 3
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ANALYSIS CONTINUATION:

Immunity. A person who voluntarily discloses a violation of an environmental or health and safety law, or who
discloses information that leads to the discovery of a violation, would be immune from administrative or civil
penalties. The violation must be corrected within 90 days, or pursuant to a compliance agreement that allows
for correction within a reasonable time, for immunity to apply. Immunity is not available for violations that
result in substantial personal injury on site, or substantial personal, property, or environmental injury offsite.

. The term "substantial" is not defined. This bill allows for the mitigation of penalties for people who do not
qualify for immunity.

It is not possible to accurately quantify the increased costs to litigate the audit privilege and immunity
provisions in this bill, in part because of the uncertainty about the types of proceedings to which the provisions
would apply. Nevertheless, we have identified what we believe to be the minimum responsible level of
resources necessary to contend with the anticipated assertions of privilege and immunity. These are the
equivalent of one full-time attorney and contractual for expert withesses during the first three years of
implementation. Once precedents are established, we expect these costs to be reduced.

General Legal Issues Resulting in Fiscal Impact

This is a new area of law, and there will be litigation and appeals related to the new privilege. An agency may
have to defend the exercise o‘ legitimate regulatory functions against a claim that the agency is improperly
using privileged (confidential) information. Because the bill provides for some exceptions, there will also be
litigation over what exceptions apply.

We also anticipate that additional legal assistance will be required for the affected agencies to negotiate, draft
and review permits, contracts, leases, regulations and other documents to ensure that adequate compliance
information is being gathered and maintained to meet the state's regulatory and proprietary responsibilities.
The agencies will also require advice about what information is privileged and about public records
requirements.

Agency-Specific Issues Resulting in Fiscal Impact
We have identified below some of the anticipated impacts on specific departments that lead us to conclude
that our estimate of attorney resources is conservative. We note that many of these impacts can be mitigated

by limiting the number of departmental programs that are either explicitly or implicitly covered by the bill. We

would be pleased to furnish appropriate amendatory language.

Department of Environmental Conservation

The bill could impact state-run programs in DEC that require federal approval, for instance Drinking Water and
Air Quality. Protecting the state's primacy in these programs will require increased attorney time. We will
propose amendments to mitigate the impact (which stems from both the privilege and immunity sections of the
bill).

Department of Labor

In addition to the general concerns discussed above, the threat of the federal government to withdraw the
state's exclusive safety and health inspection and enforcement jurisdiction (18(e)) will require

Page 2 of 3
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ANALYSIS CONTINUATION:
attorney time to protect the interests of the state and of Alaskan workers and businesses.

Department of Health and Social Services

Attorney time will be required to deal with the potential evidentiary disputes in cases involving health care

licensing and certification, provider fraud, and Medicaid rate setting.
Other Agencies (DNR. DOTPF. Alaska Oil and Gas Conservation Commission)

The bill could jeopardize federal approval of programs like the AOGCC's Underground Injection Control program
(the UIC program in Texas has been threatened because of that state's audit law). Protecting the state's interest
by retaining primacy in this program will require increased attorney time. Any agency involved in protecting the
state's interest in contaminated sites cases require additional attorney and outside expert time.

Many audits are performed on the Trans-Alaska Pipeline. This hill will require additional time for DNR and the
Joint Pipeline Office to determine if information in these audits is privileged or covered by an exception.

SUMMARY OF COSTS

The full-time equivalent cost estimate is based on the department's standard attorney cost schedule ($127,000)
and includes clerical support, communications, space, supplies, data processing, and other normal overhead
expenses. Case specific travel, one-time equipment purchases, and expert withness costs are included

separately.
FY98 - FYOO
1 FTE attorney $127.0
Direct case travel $5.0
One-time equipment (FY98 only) $6.5
Expert witnesses $50.0
Total Costs $188.5
FYO1 - FYO3
1/2 FTE attorney $63.5
Direct case travel $2.5
Expert witnesses $30.0
$96.0

Total Costs

Page 3 of 3



STATE OF ALASKA
1997 LEGISLATIVE SESSION

Ro' =>ion Date:

Title: Relating to environmental audita and
health and safety audits
Sponsor: Leman

Requestor: Senate Labor and Com merce

Expenditures/Revenues:
OPERATING FYyos
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING
CAPITAL EXPENDITURES

CHANGES IN REVENUES

FUND SOURCE

1002 Federal Receipts
1003 Gr Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (please specify)

OTAL

OSITIONS:
FULL-TIME
PART-TIME

TEMPORARY

stim ate of any curront yeBr (FY97) cost:

ANALYSIS: (Attacn a separate page if
It is not possible to quantify the lost revenues and incr
Programs due to the passage of SB 41. SB 41 has the
Com mission, Health Faciltiy Certification and Licensing

of this bill would allow health care providers

provisions

Federal and State laws designed to assure accurate pa

protection of the health and safety of Alaskan resident

believes that to protect the significant investment of p

and safety of Alaskans who recoive care in health care

the bill.
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Dept. Affected: Health and Social Services

BRU: Medical Assistance
Component: M edicaid Facilities

COMPONENT SERIAL NO. 230

See also (SN#): 229

(Thousands of Dollars)

FYoo FYOO FYO I FYo2 FYos
1 1
(Thousands of Dollars)

necessary)
eased program costs to the Medicaid and General Relief Medical Assistance
potential to disrupt the functions of the Medicaid Rate Advisory
, Audit, Surveillance and Utilization Review functions because the
to conceal inform ation necessary to com plete functions mandated under
yments, detection and prevention of fraud and program aouse, and
s in receiving health care. The Department of Health and Social Services
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Bill Analysis for SB 41

The language in SB 41 is very broad in granting immunity from administrative or civil penalties for self
disclosed violations of laws. ‘The Ian%uage would anear to limit the ability of the DMA inimposing
and enforcing provider sanctions; at the very least, it would raise the level of the state’s requirements in
proving intent to commit fraud on the part of the ﬁrowder. Additionally, this bill could require extensive
Intervention by the state’s attorneys in the event that the DMA notifies a provider of intent to sanction a
provider under the provisions of Article 11 of 7 AAC. The state is required by federal law to have a
system of provider sanctions in place for Medicaid, as well as exclude any provider from Medicaid
participation who has been so excluded by other federal programs, and natify our federal counterparts of
actions against providers.

The Health Facility Licensing and Certification (HFL&C) section of the division, operates under both
state and federal laws and regulations to certify health facilities as meeting quality standards required for
participation in the Medicare and Medicaid Pro?ra_msJ and state licensing standards. These functions are
accomplished by unannounced on-site visits to facilities for the purposes of ohservation of care, review
of medical records, ail facility records, P_ollcy and procedures, interviews with staff and family members,
inspections of the physical plant and patient care equ_ment, etc. The procedures for monitoring
comi)llance,_ notification of deficiencies, corrective action plans, are very specific and are quite
accelerated if patients are injeopardy. The OBRA 87 nursmP home quality standards are quite stringent
and have only been recently implemented nationwide under federal rules. HFL&C is also required to
Investigate complaints and reports of harm, maintaining a 24-hour complaint hot line. The section is
?rave_ly concerned that provisions of this bill could hampei their ability to carry out their mandated
unctions, mcIudmg negative actions against facilities S ecertification process) which, in extreme cases,
can shut down facilities. The role of HFL&C Is critical inmaintaining patient quality care standards that
guarantee safe health care to Alaskans in hospitals, nursing nomes, home health agencies, rural health
clinics, theraﬁ/] centers, end stage renal disease centers, ambulatory surgery centers, and federally
qualified health centers.

The language of the bill is written in such a way as to allow health care providers to identify almost
anything that could be construed as a “self-audit” for the purPoses of ens_urln?_ compliance, s being non-
disclosable. In effect, HFL&C would be unable to completely fulfill their obligations under Alaska
Statute, and under our agreement with HCFA. in addition, there would be conflicts in what facilities are
obligated to make available to HFC&L, and what they could withhold.

For example, there is a State Licensure requirement found at 7 AAC 12.860, entitled RISK

MANAGEMENT which applies to most health facilities licensed, which requires each facility to have

provisions for monitoring, evaluating, and correcting care practices which may negatively affect patients

or residents. The only way to adequately assess compliance with that requirement, is to review what

problems the facility has identified, and determine if they took corrective action, or simply ignored the

I%roblem_. Examples of how HFC&L would be unable to fulfill their obligations under Fegeral
equlations, and hence wouldjeopardize Federal funding, include:

CLLA - 42 CFR 493.1701 - 1701 Quality Assurance
Home Health Agencies - 42 CFR 484.52 Evaluation of the Agency’s Program

Acute Care Hospitals - 42 CFR 482.21 Quality Assurance
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Outpatient Physical Therapist/Speech Therapist - 42 CFR 405.176 Program Evaluation
Rural Health Clinics - 42 CFR 481.11 Program Evaluation

There are numerous similar requirements, which we believe, under the current language of the hill,
facilities could say was non-disclosable. Many of these requirements state that the facility must
maintain records.” We review the records to ensure compliance. Under the current language of the bill,
If the facility says it maintains these records as their way of ensuring they meet health and safety
requirements, they could be non-disclosable.

As a matter of course, we do not use quality assurance records and other documentation as the sole basis
for determining compliance. As stated, an exception would be if the facility knew about a problem, and
either didn’t fix it, or didn’t check to see that it stayed fixed and the problem remained. In addition to
compliance determinations, HFC&L evaluates a facility’s culpability when determlnm_(}; sanctions. 1fa
facility knows about a problem, and doesn’t correct it, their culpability is greater than if they didn’t
know about the problem, or were in the process of taking corrective actions.

In addition to concerns about access to information, and how broad the bill’s language is, we have
concerns ahout the ramifications to staffwho may disclose problems ina facility. For example, on
virtually any given survey, staffat some point notify the surveyors of concerns. This information is
helpful'in identifying problems or potential problems which may ultimately result in patient harm. The
goal is to protect patients, more than it is to find deficiencies.

The Medicaid Rate Advisory Committee, charged with setting rates for health care facilities paid By
Medicaid and General Relief Medical, have the following concerns about SB 41

Environmental audits and Health and Safety audits are not well defined in this bill. The hill states that
Environmental and Health and Safety law’shall be construed broadly. The lack of a solid definition
combined with the language which construes Environmental and Health and Safety law broadly gives
rise to a number of serious concerns. Areas where these audits may be misconstrued or interpreted as
other audits and which would adversely impact the department include, but is not limited to, economy
and efficiency audits, certifications and financial audits. Language included in the bill does not appear
to be in the best interest of the state’s Medical Assistance rate Setting process. Our specific concerns
regarding the language of SB 41 are as follows:

* The department is required by Federal law (the Boren Amendr_nent% to prepare findings which
identify costs which must be “incurred by economically and efﬁuen\/l\)/ operated health facilities
providing services in accordance with state and federal care standards. We have been advised by the
Attorney Generals office that we should promulgate regulations which would ensure our access to
economY and efficiency audits and studies performed by facilities, in order to fully comply with
federal 1aw. The passage of this bill could eliminate the department’s access to such audits and

seriously impact our findings process.

o Could these “Self Audits” be construed to include certification performed by private certification
organizations such as JCAHO? 1fso, the department would need access to this information to ensure
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payment for services rendered is appmﬁriate._ For examPIe, the department would not want to pay a
Prowder for neonatal intensive care If the facility was not certified to offer these services, or for costs
hat are not necessary in accordance with state and federal guidelines.

o Could these “Self Audits™ be construed to include financial statement audits? In order to provide for
a more efficient audit process, the department currently requires copies of financial statement audits
to be submitted as a part of our facility cost reporting package.

» Since language in the hill prevents an employee of a state a[qency from requesting, rewewm%_or
otherwise using one of the audit reports, We would strongly stggest Ian_?_ua(g_e Included which
specifically exempts economy and efficiency audits, financial audits and certifications performed by
private certification organizations such as JCAHO.

The department’s safe_%offlcer commented under state administrative OSHA law, our department is
expected to comply with OSHA requlations and is treated as if we were a private emFIo_yer when it
appears there has been non-compliance. Therefore, the positive features of this legislation which appl(}/
to private employers would also apply to DH&SS. It is not within the spirit of our preventive- oriente
safety program to conceal safety or environmental information which had been discovered durin
Internal audits. For instance, director safety desqnee_s will perform annual audits of each DH&S

facility and operation. Information from the audits will be recorced on safety inspection checklists,
Director designees are encouraged to identify problem areas. Completed reports will be sent to the
Safety and Risk Qfficer along with a report of corrective actions and a timetable for completion of each
identified item. These are the p_eofrep_orts an OSHA enforcement officer could ask to see if he/she
Were to perform an on-site safety inspection. |fhe/she were to cite us for an item identified on our
internal inspection checklist which we had not corrected, this could hurt us in the future should the
citation be argued before the Safety and Health Review Board. OSHA could use the report to show that
the employer was aware of the problem and did not correct it. This is one of the elements they must
prove fo satisfy their "prima facie" case before the board.

Under this Ieé}islation, it appears as thougzh we would have the onortunlty to regard our internal audits
as "privileged” and refuse to show them to an OSHA representative. Therefore, it could be more
difficult for OSHA to successfully argue their position before the OSH Board in the case of a disputed
citation. This is a pretty minor feature and its normally better to be completely up front with regulatory
agencies regarding desired information,
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STATE OF ALASKA BILL NO.  Bill Version:
1997 LEGISLATIVE SESSION (S) Publish Date:

Revision Date: Department Affected: Labor

Title: Environmental & health/safety audits BRU: Labor Standards & Safety

Component:

Sponsor: Senator Leman Occupational Safety & Health

Requestor; Senate L&C COMPONENT SERIAL NO. 370
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 98 FY 99 FY 00 FYy 01 FY 02 FY 03

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE (55.8) (55.8) (55.8) (55.8) (55.8) (55.8)
FUND SOURCE » 1004 1004 1004 1004 1004 1004

FUNDING: (Thousands of Dollars)

1002 Federal Rjceipts
1003 GF Match

1004 GF

1005 GF/Program Receipt
1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY97) impact: $ None

ANALYSIS: (Attach a separate page if necessary)
We believe CSSB 41 will cause federal OSHA to revoke our 18(e) certification. Since the process of de-certification will take

some time, there will be a transition period where AKOSH will be required to comply with this legislation. Our strategy will
be to turn all cases in which an employer claims privilege or immunity over to federal OSHA as we do not have adequate
resources to handle the extensive investigations and attorney fees required to fully comply with this bill. This would result in

a loss of unrestricted revenues as indicated on page two.

Prepared by:  Alan W. Dwyer. Director Phone 465-4855
Division: Labor, Standards & Safety Date : 2/11/97
Approved by Commissioner: Tom Cafrlien, Commissioner

Agency: Department of Labor Date: 2/11/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

Rev 10/94 Page 1 of 2



CSSB 41

If AKOSH were forced to pursue each case, significant expenses would be ini. ,ed. vVc could anticipate general fund

expenditures as follows (no federal funds can be spent on these activities):

1) One new PFT Admin Clerk Il will be required to document safety audits reported by employers and monitor the time

frames allowed under CSSB 41.

2) Approximately 1.875 hours of work from existing Occupational Safety Compliance Officers will be required to provide
facts and findings for the attorney. Each case will require approximately 75 hours to conduct the investigation, above and
beyond the time required to perform the inspection, reducing the effectiveness of our OSH program by removing almost

one FTE from our regular enforcement activities.

3) The Assistant Attorney General assigned to LS&S will work approximately 75 hours per case, reviewing files,
preparing affidavits from employees, taking depositions, preparing briefs, conducting hearings, and representing the
division in court. This also includes travel to areas outside of Anchorage.

Although it is impossible to determine the exact percentage, we have based these estimates on the assumption that 10
percent of employers will claim privilege and immunity when confronted with a request for their safety audit or a citation is
issued. This percentage could go as high as 90%. Should CSSB 41 pass, the Department of Labor will lose their 18(e)

certification which gives the State of Alaska exclusive inspection authority.

In FY96 AKOSH collected S558.0 in unrestricted revenue generated by fines imposed on employers for violations of
safety and health issues. Ifthis bill is passed, itis estimated these revenues would be reduced by at least 10% due to the

reduction of fines that AKOSH would be able to collect.

Line 71000 - Personal Sen/ices 103.3
1PFT Admin Clerk Il
Salary 23.0
Benefits 11.2

Occupational Safety Compliance Officers
(75 hrs/case, 25 cases per year, 536.80/hr)

Salary 50.2
Benefits 18.9
Line 72000 - Travel 6.0
Occupational Safety Compliance Officers 6.0
Line 73000 - Contractual Services T94.3
Professional Services -Attorney fees 187.5
(75 hrs/case, 25 cases per year, 5100.00/hr)

- Attorney travel 6.0
Base phone & long distance charges 0-6
DP Chargeback °-2

Line 74000 - Commodities 1
Office Supplies 1-0
Line 75000 - Equipment 50
Computer equipment &office furniture (FY98 One-time) 5.0

TOTAL 309-6

Page 2 of 2
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STATE OF ALASKA BILL NO. HCS CSSB 41 (JUD)

1997 LEGISLATIVE SESSION

Revision Cat*: 04/14/97 Dept. AMffectea:  Alaska Court System

Title: Environmental & Health safety Audits bru: TriaJ Courts
__Component:

SpOﬂSOf: Sen3. Leman, Pearce & Taylor “

Requestor COMPONENT SERIAL NO. 768

Erpendltures/Rwenuas
OPERATING EXPSJDfTURES FY 98 FY 99 FY0O FY 0L FY 02
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT *

LAND 4 STRUCTURES

GRANTS &CLAIMS

MISCELLANEOUS

TOTAL OPERATING ¢ » « *

CAPITAL EXPENDITURES
CHANGE IN REVENUES (|

1002 Federal Receipts
1003 GF Match

1004 GF | t . . «
1005 GF/Program Receipts

1037 GF/Mental Health

Other

TOTAL * » y *

Estimate of any current year (FY 97) cost: Nona
Positiops
Full-Time

Part-Time
Temporary

ANALYSIS:  (Attach a separate page If necessary)

See attached analysis.

@ / 1)
Prepared by:  c. s. Christensen IlI, Staff Counsel "<Z Phone:
Aaency: Alaska Court System Date:
s IS0V
Approved by:  Stephanie J. Cole. Acting Administrative Director 2?2 / . [[] / Date:

Agency: Alaska Court System -/

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR'S LEGISLATIVE OFFICE
Rev 1/97

FY 03

2B4-8228
04/14/97

04/14/97
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Alaska Court System
Fiscal Analysis
HCS CSSB 41 (JUD)

HCS CSSB 41 (JUD) creates a privilege from disclosure and use in evidence for
information contained in an environmental audit in certain civil actions or
administrative proceedings. If a person or entity asserts the privilege, the opposing
party would need to request an in-camera review of the information, in order to
determine if the information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many
environmental audits are composed of tens of thousands of pages of documents.
Cases in which an in-camera review is requested may require large amounts of time
for pretrial proceedings. However, according to the Department of Law, the latest
version of SB 41 can be expected to simplify the privilege process compared with
earlier versions of the bill, and privilege cases may not show up in court for three to
five years following enactment. Accordingly, this note does not speculate on costs.
Should there be an impact, however, the court system may need to return to the

legislature for funding.

Note that many privilege cases not involving the state will also be litigated, such as
cases in which the plaintiff is a private citizen, an environmental organization, or a
municipality. Accordingly, the court system will actually see far more cases than the

cases which impact Law.

Page 2 of 2
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Oept.

Revision Date:
Title: Relating to environmental audits to determine com pliance
w ith certain laws, permits, and regulations.
Sponsor: Leman

Requestor:

Senate Judiciary

BILL NO. csss 41¢aupy

Affectod: Health and Social Services

BRU: Medical Assistance
Component: M edicaid Facilities

NENT SERIAL NO. 230

See also (SN#):

COoOMPO

(Thousands of Dollars)

Expenditures/Revenues:

OPERATING FYoB

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

0.0

TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGES IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (please specify)

0.0

TOTAL

POSITIONS:
FULL-TIME
PART-TIME

TEMPORARY

Estim ato of any current year (FY97) cost:

ANALYSIS: (Attach a separate page

The Judiciary Com m ittee Substitute for SB 41 elimina

Social Services, so there is no longer any potential im

FYoo

if necessary)

tes any

pact on

ref

the

FYO O FYyo1l FYO2 FYO3
0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0
$0.0
erence to health and safety or the Department of Health and

M edicaid

Program

0.0

0.0



Valdez Office
sox 188, Valdez, AK 99686
Phone: (907)335- 54 60/Fax: (907)835-5410

2-mail: afervdz@alaska.net

Seattle Office

102 Third Avenue Suit<> 1215, Seattle, WA 98101
Phone: (2C6) 528-9464/Fax:(206)292-0610
.s-mail:afersea@accessone.com

nttp://www.accessone.com/~afersea

March 5, 1997
Viia Facsimile and US Mail rREvViOMR [ 1H

Senator Robin Taylor, Chair
Senate Judiciary Commiitee
State Capitol

Juneau, AK 99801

Senators Drue Pearce and Bert Sharp, Co-Chairs
Senate Finance Committee

State Capitol

Juneau, AK 99801

RE:  SB 41 -- Environmental, Health and Safety Self-Audits

Dear Senators Taylor, Pearce and Sharp,

~ The purRose of this letter is to supplement the comments on SB 41 the Alaska Forum for
Environmental espon3|b!I|tY submitted to the Senate Judiciary Committee on February 24 &a
copy Is enclosed). In particular, this letter expands on our concerns about the bill’s detrimental
effects on whistleblowers in Alaska. Contrary to Senator's Leman’s assertion on January 24, we
believe that SB 41 provides no protection for whistleblowers.

Fundamentally, companies doing self-critical analysis only have shareholders and
government requlators acting to motivate corporate behavior. Shareholders have never been
recognized as bearers of the public interest. The government often relies upon whistleblowers to
learn of violations of environmental regulations, violations that the vast majority of
whistleblowers first disclose to the company through internal reporting mechanisms. Those
mechanisms often generate internal mvestl(t;atlons, Investigations which would be deemed self-
audits under SB 41. I an audit containing the protected disclosure is designated as privileged, a
whistleblower who is discharged or otherwise retaliated against for raising concerns about
worker safety, public health or environmental violations will be denied access to important
documentation showing that he raised the concern and the company’s reaction. In any case
brought under state law, or based upon diversity jurisdiction in federal court, state law would
govern the applicability of any asserted privilege.
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Alaska Forum Comments on SB 41 Page 3
March 3, 1997

As the Alaska Forum told the Senate Judiciary Committee last month, the Alaska Forum
opposes SB 41, SB 41 sends a clear and chilling message to conscientious workers: remain
silent. The essence of our message Is this. To leniency for self-discovery and self-disclosure, we
say “Yes!” But to secrecy and worker silence we say “No!”

ol Ifyou have any further questions, please call Mike Riley, Program Director, at (206)628-

Sincerely,

President

enclosures: - “Testimony on SB 41 hefore the Senate Judiciary Commiitee February 24,
1997," Alaska Forum ,
—“Poisoning the Well: Whistelblower Disclosures of Illegal Hazardous Waste
[l)éggosal on Alaska’s North Slope, Executive Summary,” Alaska Forum, January
- “Partnering Will Not Remove Poison from the Well,” Stan Stephens,
Anchorage Daily News, 2/6/97
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Senator Johnny Ellis, Fax: 465-2529
Senator Dave Donley, Fax: 465-6595
Senator Randy Phillips, Fax: 465-4979
Senator John Torgerson, Fax: 465-4779
Senator Al Adams, Fax: 465-4521
Senator Jim Duncan, Fax: 465-4748
Senator Lyman Hoffman. Fax; 465-4523
Senator Georgianna Lincoln, Fax; 465-2652
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March 5, 1997
Via Facsimile and US Mail DECEIVED MR 1

Senator Robin Taylor, Chair
Senate Judiciary Committee
State Capitol

Juneau, AK 99801

Senators Drue Pearce and Bert Sharp, Co-Chairs
Senate Finance Committee

State Capitol

Juneau, AK 99801

RE:  SB 41 -- Environmental, Health and Safety Self-Audits

Dear Senators Taylor, Pearce and Sharp,

~ The purpose of this letter is to supplement the comments on SB 41 the Alaska Forum for
Environmental esp0n3|b!I|tY submitted to the Senate Judiciary Committee on February 24 &a
copy Is enclosed). In particular, this letter expands on our concerns about the bill's detrimental
effects on whistleblowers in Alaska. Contrary to Senator's Leman’s assertion on January 24, we
believe that SB 41 provides no protection for whistleblowers.

Fundamentally, companies doing self-critical analysis only have shareholders and
government requlators acting to motivate corporate behavior. Shareholders have never been
recognized as bearers of the public interest. The government often relies upon whistleblowers to
leam of violations of environmental requlations, violations that the vast majority of
whistleblowers first disclose to the company through internal reporting mechanisms. Those
mechanisms often generate internal |r_1v_est|(t;at|ons, Investigations which would be deemed self-
audits under SB 41." 1f an audit containing the protected disclosure is designated as privileged, a
whistleblower who Is discharged or otherwise retaliated against for raising concerns about
worker safety, public health or environmental violations will be denied access to important
documentation showing that he raised the concern and the company’s reaction. In any case
brought under state law, or based upon diversity jurisdiction in federal court, state law would
govern the applicability of any asserted privilege.
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_1f SB 41 becomes law. a company acting in bad faith would have twice the opportunity to
cover its tracks. Not only could the Substantive issue of the environmental violation be hidden,
the person disclosing the problem could be disposed of (terminated) without consequence to his
employer because the employee would be unable to prove that he raised the concern if the
company only addresses the concern within the context of a privileged audit report.

Contrary to Senator Leman’s assertion to the Judiciary Committee on February 24, his
proposed Section 2, 09.25.460(a)(4) (version SB 41 offered on 1/31/97), does not offér any
whistleblower protection because it only offers exemption from privilege to information that is
independent of an audit. It will not také long for companies to know what rock to put the di
laundry under. Few if any employees would be willing to raise concerns about environmental or
safety Violations if the result of the disclosure is retaliation with exoneration of the employer’s
reprisals because of a statutory privilege to hide information.

There is no reason to believe that companies will act honestly and candidly to prevent
future accidents only if they can hide internal audits. Incentives to éncourage horiest and candid
actions can e instituted without resorting to secrecy. For instance, leniency could be granted for
voluntary disclosure of violations within a reasonably short time period after Iearnl_n? ofthe
violation and for meaningful corrective action taken Shortly after dlscoverlng| the violation. This
is the essence of US EPA’s policy on self-audits, which grants leniency if voluntary disclosure
occurs within ten days and corrective action within sixty days without se_crec%/. See Incentives
for Self-Policing: Discovery, Disclosure, Correction and Prevention of Violations, 60 Fed, Reg.
66.706 (1995). “Such an approach would encourage, rather than discourage, whistleblowing
because the company would benefit from finding and correcting violations as quickly as possible.

Secrecy regarding environmental or safet¥ violations will not protect the public interest.
Secrecy only Serves to provide a greater screen of protection for those companies which are
already ignoring the law as a means of enhancing profit, without any statutory ?uarantee
Brl\(llege for self-audits, As David Ronald, Arizona Assistant Attorney General put it, “Only
usinesses with something to hide would benefit from a law that turns data gathered from
environmental audits into secret information” (Statement to US EPA; July 27, 1995). The recent
story of the Doyon Drilling employee at the Endicott il field clearly illustrates this fact, (see
enclosure), as do the many cases of concerned pipeline employees silenced by Alyeska.

In summary, SB 41 is bad public policy. First. SB 41 replaces corﬂorate responsibility
and accountability with secrecy. The US Supreme Court has recognized that secrecy
fundamentally undermines enforcement of laws designed to protect the public interest: “The
?reater_ portion of evidence of wrongdoing by an organization or its representatives is usually
ound in the official records and documents of that organization. Were the cloak of privilege to
be thrown around these records and documents, effective enforcement of many federal and state
laws would be impossible” (Braswell v. US, 108 S. Ct. 2284 [1988]). Second, rather than
Erowdlng incentives for compliance through leniency, SB 41 effectively rewards noncompliance
y provi mq immunity from all civil and administrative penalties. Finally, SB 41 will greatl
reduce the already limited ability of conscientious workers to defend their right to speak the fruth
in the workplace without fear of reprisals.
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TESTIMONY ONSB 41
before the Senate Judiciary Committee
February 24,1997

“An Act relating to environmental audits and health and safety audits to determine
compliance with certain laws, permits and regulations.”

Thank you for this opportunity to testify today on SB 41. My name is Riki Ott. 1am the Vice-
President and co-founder of the Alaska Forum for Environmental Responsibility, a citizen’s

organization hased in Valdez.

The Alaska Forum'’s mission is to hold industry and government accountable to the laws
designed to protect worker safety, public health and the environment in Alaska. One way we
achieve our mission is by protecting the rights of conscientious workers to speak the truth about
activities that threaten worker safety public health and the environment without fear of reprisals.
Why? Because we believe that conscientious workers are the first line of defense against
environmental degradation and threats to worker safety and public health in Alaska.

The Alaska Forum supports the fundamental %oal of SB 41 to foster compliance with worker
safety, public health and environmental laws by providing incentives for requlated entities to
voluntarily find, disclose and correct violations of these laws. But SB 41, & written, will not
achieve this goal. We oppose SB 41 for two reasons.

First. SB 41 is bad public policy. | want to emphasize two criticisms of this bill already made by
others here today:

» SB 41 replaces corporate responsibility and accountability with secrecy.

SB 41 would keep. information vital to the protection of worker safety, public health and
the environment hicden from review by the agencies we depend upon to enforce the law
and the legal system we depend upon o remedy violations of the faw. It would limit the
right to know of private proPerty owners near polluting. industries. And it would limit the
public’s ability to learn the truth about corporate behavior.
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FmaII){, self-audits make good business sense - they improve the bottom-line by identifying and
correcting compliance and other ‘)roble_ms early. That is why many companies across tfie nation
and in Alaska already conduct self-audits without laws that qrant them immunity and privilege.
This is true even in Alaska: as the Alaska Oil and Gas Association’s January 1997 position |paper
on SB 41 points out, the majority of its members aIread>{ “conduct self-audits as a means o
ensuring compliance” without SB 41, Why then does Alaska need the secrecy of SB 417

If the Legislature is serious about quterm(t] self-discovery and voluntary disclosure and correction
of violations of worker safety, public health and environmental laws, SB 41 is not the answer. A
better approach would be aver%/ simple bill that provides clear incentives through leniency for
self disclosure and correction, that narrowly and explicitly defines the time window within which
self-disclosure must occur (US EPA’s policy uses 10 days), and contains no secrecy provisions.

The Alaska Forum opposes SB 41. The essence of our message is this. To leniency for self-
discovery and self-disclosure, we say “Yes!” But to secrecy and worker silence we say “No!”

Thank you.
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TESTIMONY ONSB41
before the Senate Judiciary Committee
February 24,1997

“An Act relating to environmental audits and health and safety audits to determine
compliance with certain laws, permits and regulations.”

Thank you for this opportunity to testify today on SB 41. My name is Riki Ott. | am the Vice-
President and co-founder of the Alaska Forum for Environmental Responsibility, a citizen’s
organization hased in Valdez.

The Alaska Forum’s mission is to hold industry and government accountable to the laws
designed to protect worker safety, public health and the environment in Alaska. One waﬁwe
achieve our mission is by protecting the rights of conscientious workers to speak the truth ahout
activities that threaten worker safety public health and the environment without fear of reprisals,
Why? Because we helieve that conscientious workers are the first line of defense against
environmental degradation and threats to worker safety and public health in Alaska.

The Alaska Forum supports the fundamental goal of SB 41 to foster compliance with worker
safety, public health and environmental laws by providing incentives for regulated entities to
voluntarily find, disclose and correct violations of these laws. But SB 41, as written, will not
achieve thiis goal. We oppose SB 41 for two reasons.

First, SB 41 is bad public policy. | want to emphasize two criticisms of this bill already made by
others here today:

» SB 41 replaces corporate responsibility and accountability with secrecy.

SB 41 would keeﬁ_ information vital to the protection of worker safety, public health and
the environment hicden from review by the agencies we depend upon to enforce the law
and the legal system we depend upon to remedy violations of the faw. It would limit the
right.to know 0f private proPerty owners near polluting, industries. And it would limit the
public's ability to learn the truth about corporate behavior.
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» Rather than providing incentives for compliance, SB 41 effectively rewards
noncompliancc by providing immunity from all civil and administrative penalties.

Penalties and fines are the primary tools that requlators have to foster compliance.
Leniency in determining penalties and fines for self-discovered and immediately reported
violations makes sense -- it provides a clear incentive to comply. But SB 41 goes much
farther. The hill's vague Iangiuage and broad definitions eliminates civil and
administrative penalties for all violations which are self-discovered and “promptly” self-
disclosed to the appropriate state agency.

The second reason the Alaska Forum o?poses SB 41 is because the bill will greatly reduce the
already limited ability of workers to defend their right to speak the truth in the workplace without
fear of reprisals. Over the last several years, the Alaska Forum lias worked with dozens of
concerned workers who have taken great personal and professional risks to speak the truth,

These courageous individuals are hardworking, taxpayln%AIaskans who. like you and I, are
concerned about their home and their children’s futures. Unfortunately, far tod many lose their
jobs, even their careers, because their employer do not want regulators or the public to hear the

truth,

SB 41 would take away one of the prlmarK Ie?al tools a concerned employee has to defend
herself from reprisals by her employer. That tool is access, through discovery, to a wide range of
internal company documents for use in administrative and civil proceedings against an employer.
It is often precisely these internal documents - many of which would fall under SB 41's
definition of a self-audit - that are essential to prove an employer unfairly and illegally retaliated
against an employee. Losing access to these documents woul cr(lfple the already weak
protections for blowing the whistle under Alaska law. SB 41 sends a clear message to
conscientious workers: remain silent.

A recent case in point is the story of a worker who blew the whistle on illegal waste disposal
practices at the Endicott oil field. Dayon Drilling, a BP contractor at Endicott, instructed its
workers to violate environmental re(g_ulatlons_ by putting toxic materials into the anh_nH Wastes
that, were re-injected as a pan of routine drilling operations. These secret and potentia
damaging practices continued for at least two years and perhaps as long as five years. Doyon's
response to the worker's disclosure was to dismiss as “jokes™ death threats against he and his
family by co-workers, shutdown his rig, lay him off and then eliminate his position.

Had the conscientious worker not spoken the truth, these violations would be continuing to this
day. And had this worker not been able to force Doyon to disclose the findings of what SB 41
would call a self-audit, he might have lost his whisteiblower case a%alnst Doyon. Notonly
would he have sacrificed his twenty-two year career in the oil industry but hé, his wife and his
children would have been ruined financially. Such an outcome to would have sent a clear and
chilling message to other conscientious warkers: silence is your only option.
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Finally, self-audits make good business sense - they improve the bottom-ling by identifying and
correcting compliance and other ?roble_ms early. That is why manK companies across the nation
and in Alaska already conduct self-audits without laws that grant them |mmun|t¥ and privilege.
This is true even in Alaska: as the Alaska Oil and Gas Association's January 1997 position paper
on SB 41 points out, the_majorlt% of its members already “conduct self-audits as a means of
ensuring compliance” without SB 41. Why then does Alaska need the secrecy of SB 417

I the Legislature is serious about quterln%]self-dlscqvery and voluntary disclosure and correction
of violations of worker safety, public health and environmental laws, SB 41 is not the answer. A
better approach would be aver%/ simple bill that provides clear incentives through leniency for
self disclosure and correction, that narrowly and GX{)hCIﬂy defines the time window within which
self-disciosure must occur (US EPA’s policy uses 10 days), and contains no secrecy provisions,

The Alaska Forum opposes SB 41. The essence of our message is this. To leniency for self-
discovery and self disclosure, we say “Yes!” But to secrecy and worker silence we say “No!”

Thank you.,
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Poisoning the Well - Executive Summary

THE ENDICOTT OIL FIELD

The Endicott oil field is the third largest of the seven main North Slope oil fields and is 57
Percent owned by BP. BP Exploration, Alaska (BPXAJJS the main developer of oil resources in
he field. Endicott does not have wells capable of handling Class I industrial wastewater fluids.
Endicott does have a Class 11 disposal well, designated as “P-18.” Acceptable wastes injected

into this well include crude oil, condensate from crude oil lines, well treatment fluids, and
produced water (water that is pumped up along with crude).

IMPROPER WASTE DISPOSAL AT BP'S P-18 DISPOSAL WELL

Despite keY differences between Class | and Class Il wells, the first of two separate but related
Incidents at Endicott indicates that BPXA managers and staff did not have a firm grasp of the
distinction. Thls_aRparent “confusion” was fostered by a lack of record-keepln% arnd lax
requlatory oversignt. DesPlte its assurances to the contrary, evidence suggests that BPXA and/or
its contractors had, in fact, been disposing of Class I industrial wastes down Class Il wells for at

|east two years, and possibly up to five years.

AOGCC summarized the P-18 incident as a misrouting of industrial wastewater to the P-18 well
for a period of at least 18 months from 1993 to 1995. The summary relied exclusively on BPXA
information and concluded that all injected materials were non-hazardous. Independent
verification of this conclusion was not possible because consistent and accurate records, reqular
reporting and independent audits were not kept by BPXA nor apparently required by AOGCC.

AWHISTLEBLOWER AT DOYON 15

Doyon Ltd., is an Athabascan native corporation hased in Fairbanks. Doyon’s subsidiary, Doyon
Drilling, Inc., J.V., QP_erates five large-scale, moblle_drllllng rigs on the North Slope. Doyon
Drilling provides drilling services for the Endicott field under a contract with BPXA.

The whistleblower (hereinafter referred to as “WB” 1) began employment with Doyon Drilling
on July 5, 1993 as a rockwasher on Doyon 15. WB received training in rockwashing, sampling,
and annular Injection as well as descriptions of regulatory quidelines on which materials can and
cannot be injected down an oil well. WB has a total of 22 years experience in Alaska’s oil

inalustry.
"No one lives on the North Slope anvwav."

On January 16, 1995, working on the swing shift, WB received orders to mix some 23 to 26, 55-
gallon barrels of rig and shop waste into his rockwashing unit for disposal via annular injection
into well 1-23. The wastes consisted of used oil, solvents, paints, paint thinners, hydraulic fluid,

1 The whistleblower’s (WB’s) identity is being withheld to protect him from further retaliatory acts and
blacklisting in the oil industry. In addition, the identities of WB's coworkers at Doyon 15, some ofwhom may still
face criminal indictment and penalties, are being withheld to protect an on-going grand jury investigation.

1
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EXECUTIVE SUMMARY

One year has passed since the Anchorage Daily News reported the existence of a whistleblower
who disclosed illegal hazardous waste injections into North Slope oil wells by Doyon Drilling
Services., Ltd. The incidents took place at the Endicott oil field, which isoperated by British

Petroleum (BP).

This report provides the first detailed account of the illegal and environmentally destructive
practices at Endicott. Italso discusses the relevance of these illegal practices to the public debate
over opening the Arctic National Wildlife Refuge or the National Petroleum Reserve inAlaska to

oil development.

The breadth of violations, retaliatory acts against a whistleblower, and an on-going criminal
investigation suggest that improper disposal of solvents and other toxic materials may be
standard operating procedure on the North Slope. The incidents at Endicott also suggest a failure
of regulatory oversight by state and federal agencies charged with enforcing environmental laws

on the North Slope.

NORTH SLOPE UNDERGROUND INJECTION WELLS: DESCRIPTION AND
REGULATORY STRUCTURE

Underground injection wells are regulated by the Environmental Protection Agency (EPA).
Injection wells can be divided into Class I wells and Class Il wells. In Alaska, the Alaska Oil and
Gas Conservation Commission (AOGCC) has signed amemorandum ofagreement withEPA to

oversee the Class Il well program.

Class lwells are for disposal of industrial hazardous materials. Class Iwells also exist for the
injection of non-hazardous fluids near drinking water reserves. According to the EPA, Class |
wells have a steel casing surrounded by cement that extends to the bottom of the well, and the
well is subject to sophisticated and continuous monitoring.

Class Il wells are specific to the oil and gas industry. In a Class Il production well, fluidsmay be
injected into the “annulus”’surrounding the well bore. The annulus leads to a perforated area at
the bottom of the well, which allows the fluids to disperse out horizontally into the stratum.

The general rule regarding Class Il wells is that nothing may be injected back down the well that
has not originated from the well. Thus, Class Il fluids are generally mud and water. Additives are
allowed to change mud viscosity or provide freeze protection.
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THE ENDICOTT OIL FIELD

The Endicott oil field is the third largest of the seven main North Slope oil fields and is 57
percent owned by BP. BP Exploration, Alaska (BPXA) isthe main developer of oil resources in
the field. Endicott does not have wells capable of handling Class I industrial wastewater fluids.
Endicott does have a Class Il disposal well, designated as “P-18.~Acceptable wastes injected
into this well include crude oil, condensate from crude oil lines, well treatment fluids, and
produced water (water that ispumped up along with crude).

IMPROPER WASTE DISPOSAL AT BP SP-18DISPOSAL WELL

Despite key differences between Class land Class Il wells, the first of two separate but related
incidents at Endicott indicates that BP X A managers and staffdid not have a firm grasp of the
distinction. This apparent “€onfusion”was fostered by a lack of record-keeping and lax
regulatory oversight. Despite itsassurances to the contrary, evidence suggests that BP X A and/or
its contractors had, in fact, been disposing of Class I industrial wastes down Class Il wells for at

least two years, and possibly up to five years.

AOGCC summarized the P-18 incident as a misrouting of industrial wastewater to the P-18 well
for a period of at least IS months from 1993 to 1995. The summary relied exclusively on BP X A
information and concluded that all injected materials were non-hazardous. Independent
verification of this conclusion was not possible because consistent and accurate records, regular
reporting and independent audits were not kept by BP XA nor apparently required by AOGCC.

AWHISTLEBLOWERATDOYON 15

Doyon Ltd., isan Athabascan native corporation based in Fairbanks. Doyon 3% subsidiary, Doyon
Drilling, Inc.. J.V., operates five large-scale, mobile drilling rigs on the North Slope. Doyon
Drilling provides drilling services for the Endicott field under a contract with BPXA.

The whistleblower (hereinafter referred toas “W B ”>") began employment with Doyon Drilling
on July 5, 199™as a rockwasher on Doyon 15. W B received training in rockwashing, sampling,
and annular injection as well as descriptions of regulatory guidelines on which materials can and
cannot be injected down an oil well. W B has a total of 22 years experience in Alaska 3 oil

industry.
"No one lives on the North Slone anyway."

On January 16, 1995, working on the swing shift. WB received orders tomix some 23 to 26, 55-
gallon barrels of rig and shop waste into his rockwashing unit for disposal via annular injection
into well 1-23. The wastes consisted of used oil, solvents, paints, paint thinners, hydraulic fluid.

| The whistleblower’s (WB’s) identity is being withheld to protect him from further retaliatory acts and
blacklisting in the oil industry. In addition, the identities of WB’s coworkers at Doyon 15, some of whom may still
face erinvna! indictment and penalties, are being withheld to protect an on-going grand jury investigation.
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and glycol. W B refused to dispose of the waste because he recognized that environmental laws
and BP XA 3 annular injection permit prohibited disposal of the waste in that manner. W B was
subsequently berated by co-workers for his refusal and lold that the improper disposal was of no
consequence because “fio one lives on the North Slope anyway. ””

From January to August 1995, W B continued to receive orders to dispose of non-Class Il waste
down Class Il wells. W B refused to dispose of these wastes; other crew members did so instead.
During this same period, W B also received repeated and increasingly aggressive threats to his

safety and the safety of his children.

On several occasions between February and August 1995, W B informed Doyon management
about the violations at Doyon 15 and that they had been on-going for five years. The managers
initially acknowledged that the practice was wrong and suggested that they would “take care of
it”They later informed WB that BP XA had okayed Doyon 3 injection ofwastes. When Doyon 3
Personnel Department consulted with these same manager, they were told that the practices were
proper. On August 31, WB informed BP XA managers of the improper practices at Doyon 15.

By early September, threats by co-workers to WB had intensified to include direct threats to his
life. WB asked to go home a day early but was told by managers that the threats to him and his
family were only jokes. Doyon 3 Personnel Department advised him that he needed a doctor 3
order before he could leave the rigearly. Ifhe left, such an actwould be considered a voluntary
quit. W B finally asked for paid leave from Doyon 15. This request was denied and he took
vacation time instead so he would not have to return to the rig.

BP XA issues report on Dovon 15 waste handling practices

On September 25, 1995, BP XA completed an investigation of Doyon 15 waste handling
practices. The investigation made these findings:

e Used oail. solvents, glycol, paint thinners and possible Chevron 325 Stoddard
solvent [a material listed as hazardous under the Resource Conservation and
Recovery Act (RCRA)] were disposed of via annular injection fromJ 993 to
August 1995.

e Doyon 15 crew members understood the practice to be waste disposal not
freeze protection. The practice only occurred at night.

e BPXA and Doyon maintained inadequate documentation of injected materials.

e BPXA personnel claimed they were not aware of the improper disposal

practices.

Shortly after AOGCC began an investigation into the violations in February 1996, EPA
requested A0 G CC suspend its investigation until EPA had completed itsown criminal
investigation. W B later testified before a federal grand jury. Other Doyon 15 crew members pled
the Fifth Amendment and refused to give testimony to the grand jury. The federal criminal
investigation is still on-going; no indictments have been brought to date.
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InMarch 1996, Doyon 15 was shut down and all rig employees were laid off. When Doyon 15
recommenced operations in September 1996, the rockwashing unit remained closed because
AO0GCC had suspended annular injections on Endicott. W B 3 position was permanently

eliminated by Doyon.
WB filesand wins a complaint with U.S. Department of Labor.

In October 1995, W B filed a whistleblower complaint against Doyon Drilling. The complaint
alleged threats and harassment as retaliation for his "protected activities" and requested an end to
these adverse activities, damages, and attorneys fees.

The complaint was investigated by the Department of Labor®"s Wage and Hour Division, Seattle.
The Department”s investigator found W B to be a highly credible individual who understood the
disposal was illegal and tried to correct the problem through his management. He further
concluded that Doyon management largely ignored W B 3 concerns, that W B was harassed and
intimidated by his co-workers, and that management did little to stop the harassment.

In August 1996, USDOL issued itsdecision: WB had made protected disclosures under the
“€nvironmental Acts”’and had suffered resulting retaliation. The decision ordered that Doyon
restore back pay and benefits to W B and offer him comparable employment. A cash settlement
could replace back pay and reinstatement. Doyon was also ordered to cover W B 3 legal fees.

Doyon appealed the USDOL decision. WB subsequently settled his complaint with Doyon in
December 1996. The terms of the settlement are confidential.

IMPLICATIONS FOR OILDEVELOPMENT OF THE ARCTIC NATIONAL
WILDLIFE REFUGE AND THE NATIONAL PETROLEUM RESERVE INALASKA

Since The BExxon Valdez disaster, the oil industry has portrayed itselfas utilizing the latest
technologies to minimize the impact of itsoperations. This public relations effort has emphasized
the industry 3 environmental responsibility towards the North Slope environment. The incidents
at the Endicott oil field suggest that the oil industry has presented the public and Congress with a

one-sided, self-serving presentation of its practices.

In 1995, Congress held hearings regarding Arctic Refuge oil development. Alaska 3
congressional delegation offered the oil companies and their contractors a liberal opportunity to
demonstrate their progressive environmental practices. Alaska"s Senator Murkowski, chairman of
the Senate Energy and Natural Resources Committee, invited Doyon to testify in July 1995. At
the same time as W B was fighting to have Doyon take his concerns seriously, Doyon®s general
manager Randy Ruedrich testified about how improvements indrilling technology allow Arctic
oil development in an environmentally sound manner. Ruedrich made no mention of hazardous
waste disposal. Similar statements were made by representatives of ARCO, BP and Alaska"s

Division of Oil and Gas.



Poisoning the Wl - Executive Summary

The incidents at the Endicott oil field suggest that a close examination of oil industry practices
should precede any future development of the Arctic National Wildlife Refuge FANWR) and/or
the National Petroleum Reserve inAlaska (NPRA).

CONCLUSION

The incidents of illegal injections of Class | hazardous wastes into Class Il oil and gas wells on
Endicott oil field may well be isolated events. However, the frequency of the practices at P-1 8

and Doyon 15, as well as the length of time (18 months for P-18 and up to five years for Doyon
15) suggest that injections of hazardous waste into oil wells may be widespread on the North

Slope.

BP XA took the responsible course of action when ithecame aware of the P-18 and Doyon 15
practices. However, the incidents also underscore BP X A 3 failure to maintain records of
underground waste injections and its failure to ensure that its contractors adhered to the letter of

the law.

The Endicott oil field incidents also demonstrate a failure on the part of the regulatory agencies
to effectively police the oil and gas industry on the North Slope. The regulatory agencies did not
take the incidents seriously until after a whistleblower came forward — despite retaliation by his
co-workers and management and ultimately sacrificing his 22 year career - to disclose illegal
practices. Had an irresponsible operator chosen to conduct a less thorough investigation, or swept
the incidents under the rug, the likelihood of substantial regulatory agency involvement is by no
means certain. Indeed, the fact that the criminal investigation isstill underway a year later
suggests there may be far more to the incidents than the regulatory agencies initially suspected.
Hopefully, the results of this investigation will demonstrate government 3 renewed interest in
policing environmental practices on the North Slope.

The evidence suggests that the oil industry has not, in fact, proven environmental ly responsible
development of the North Slope. As the incidents at Endicott oil field show, illegal dumping of
hazardous wastes occurred because of negligent and willful human failures, and a company 3
deliberate refusal to take the word of a concerned worker seriously. Clearly, a close examination
of oil industry practices should precede any future development of AN W R and/or NPRA.

NOTE TO THE READER:

This report is based primarily on information obtained by Freedom of Infoimation Act requests submitted
to the US Department of Labor and public records disclosure requests submitted to the Alaska Oil and
Gas Conservation Commission. The complete, documented text of this report is available for $5.00 from
the Alaska Forum for Environmental Responsibility or free on the world wide web:

P.O. 8ox 188, Valdez. AK 99686

Phone:(907)835-5460/Fax:(907)835-5410

E-mail: afervdz@alaska.net

http://www.accessone.com/--afersea
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Partnering will not remove poison from the wel

By STAN STEPHENS

Last week, the Alaska Forum for Environ-
mental Responsibility published “Poisoning
the Well,” a report about illegal waste dispos-
al practices at British Petroleum's Endicott
oil field on the North Slope. The report sum-
marizes the story of a courageous whistle-
blower who refused to collaborate in the ille-
gal and environmentally destructive prac-
tices.

Doyon Drilling, a BP Exploration (Alaska)
contractor at Endicott, instructed its workers
to violate environmental regulations by
putting toxic materials into the drilling
wastes that were re-injected as a part of rou-
tine drilling operations. These secret and po-
tentially damaging practices continued for at
least two years and perhaps as long as five
years.

This story surfaced briefly in the press in
January 1996. Then, like so many other
whistle-blower stories, it was forgotten. The
Alaska Forum reviewed the record and dis-
covered that although BP eventually investi-
gated the incidents responsibly, the illegal
practices never would have come to light if
the whistle-blower had not stood up to peer
pressure. He endured death threats from co-
workers and sacrificed his 22-year career to
do the right thing.

These events call into question the part-
nership that Gov. Tony Knowles has worked
so hard to form between the oil industry and
the State of Alaska. While the relationship be-
tween the oil industry and the residents of
Alaska is at the highest level of openness that
I can remember, the partnership still has a
long way to go.

Everyone acknowledges the importance of
oil to Alaska’s economy. A government-indus-

try partnership is not onfy good business but
is necessary for the healthy development of
Alaska’s oil industry. But “Poisoning the
Well" tells the story of naked pursuit of prof-
it at the expense of the environment.

As documented in the report, toxic wastes
were illegal'y injected into oil wells to save
Doyon and BP $1,000 to $1,500 per barrel of
waste. One of the whistle-blower’s fellow em-
ployees told him the improper disposal had
been ongoing for five years and was of no
consequence because “no one lives on the
North Slope anyway.” That’s the last kind of
statement one would expect to hear from a



subsidiary of an Alaska Native corporation.

Even as these events unfolded, Sen. Frank
Murkowski heralded Endicott as a shining
example of environmentally safe develop-
ment. At the same time that the company
was ignoring the whistle-blower’s concerns,
Doyon’s general manager proclaimed to
Congress in July 1995 that “environmental
protection is an equally critical part of daily
operations” on the North Slope.

BP says the Endicott pollution problems
were isolated events. -However, the volume
and length'of time of these illegal waste dis-
posal practices suggest that environmental-
ly degrading practices on the North Slope
may be widespread. For a period of up to
five years, 1990 to 1995, thousands of gallons
of used glycol, paints, solvents, and other
toxins were illegally re-injected at Endicott.

Where were the government regulators
who were supposed to be ensuring environ-
mentally safe operations? The record indi-
cates that the U.S. Environmental Protection
Agency and the Alaska Oil and Gas Conser-
vation Commission did not take the first of
two incidents seriously until after a whistle-
blower came forward to disclose the illegal
practices.

After more than a year of glacially paced
criminal investigations, government offi-
cials have not yet held Doyon accountable
nor specified firm corrective actions. It re-
mains unclear what has been done to pre-
vent future illegal practices.

Our state’s leaders in Juneau and Wash-
ington, D.C., argue that a new “partnership”
with Alaska’s oil industry means we can “do it
right” on the North Slope. But the evidence
from Endicott is typical of the problems in
the North Slope oil delivery system that

should keep us all concerned.

Credible government-industry partner-
ships require mutual trust. Events like those
at Endicott undermine the public’s trust in an
environmentally responsible partnership on
the North Slope. And the public will remain
skeptical until Doyon is held accountable.

Contrary to a massive public relations
campaign and the lobbying efforts of Alas-
ka’s congressional delegation, “Poisoning the
Well" suggests that the oil industry has not
yet proven environmentally responsible de-
velopment on the North Slope. At Endicott “a
supposed model of environmentally friendly
development” illegal dumping of hazardous
wastes occurred because of negligent and
willful human failures.

Clearly, a close examination of oil industry
practices and government oversight of the
North Slope, the trans-Alaska oil pipeline and
the marine transportation must precede any
future development of the Arctic National
Wi ildlife Refuge and/or the National Petrole-
um Reserve-Alaska. Development of those
areas should not proceed until it is clear that
practices such as Doyon’s have ended and
that strong government oversight is in place.

Alaska needs a true and honest partnership
designed for the betterment of the oil indus-
try and the State of Alaska. Top-flight indus-
try practices and strong government over-
sight for the protection of this great land
must take precedence over political moves
designed for profit alone.

1 Stan Stephens is the president of the Alaska
Forum for EnvironmentalrRe spon3|b|||ty "Poisoning
the Well" can b4 obtaneclVkifrorn the Alaska Forum at
Box 188 Valdez AK $9686, 907\/{/ 835-5460, or
downloaded from the Word ide Web' at
httpWwww.accessone.com/-afersea.
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CS FOR SENATE BILL NO. 41(JUD)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE -FIRST SESSION
BY TIIE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS LEMAN, Pearce, Taylor
A BILL

FOR AN ACT ENTITLED

"An Act relating to environmental audits to determine compliance with certain

laws, permits, and regulations.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:

(1) as environmental regulations evolve, performance-based standards will
increasingly replace the traditional command-and-control approach of state regulatory
practices; this shift is expected to save money for both the state and regulated entities and to
lead to the integration of environmental protections and normal operating procedures for
regulated facilities and operations; in order to foster a partnership between the public and
private sectors and promote this integration, it is the intent of the legislature to establish under
this Act a responsible incentive program to encourage voluntary, critical self-evaluation and
analysis by regulated entities of their compliance with environmental requirements by
authorizing certain qualified privileges and immunities related to those self-evaluations;

(2) the public has a strong interest in encouraging routine self-review of
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environmental business practices and procedures; this encouragement can best be achieved by
preserving the free flow of information; the free flow of the kind of information that is
generated by self-audits would be curtailed if a privilege for the audits were not available;

therefore, it is the intent of the legislature to recognize an audit privilege under this Act to
protect the confidentiality of communications related to voluntary internal environmental

audits; however, the legislature does not intend that the parts of an audit report consisting of
confidential self-evaluation and analysis that are privileged under this Act may be used to
shield a person from liability under applicable laws and regulations by blocking access to
relevant facts;

(3) the public also has a strong interest in obtaining cost-effective correction
of inadvertent environmental violations; this goal can best be achieved by offering qualified
immunity from administrative and civil penalties to regulated persons who promptly report
known wvi &tions of environmental regulations that are uncovered as pari of an audit so that
the violations can promptly be corrected and a compliance plan can be negotiated with the
appropriate governmental regulatory agency;

(4) an effective enforcement program is also necessary to protect the public
health and welfare and the environment; the legislature intends that the audit privilege and the
immunities established in this Act should be applied in a manner that promotes compliance
with environmental laws, whether through voluntary compliance or through enforcement
efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:
Article 5. Privileges and Immunities

Related to Disclosure of Certain Self-Audits and Violations.

Sec. 09.25.450. Audit report privilege, (@ Except as provided in
AS 09.25.460, an owner or operator who prepares an audit report or causes an audit
report to be prepared has a privilege to refuse to disclose, and to prevent another
person from disclosing, the parts of the report that consist of confidential self-
evaluation and analysis of the owner 3 or operator 3 compliance with environmental
laws. Except as provided in AS 09.25.455 - 09.25.480, the privileged information is
not admissible as evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or

CSSB 41(JUD) 2.
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(2) an administrative proceeding, except for workers compensation
proceedings.

(b) With respect to confidential self-evaluation and analysis in an
environmental audit, in order to qualify for the privilege under this section and the
immunity under AS 09.25.475, at least 15 days before conducting the audit, the owner
or operator conducting the audit must give notice by electronic filing that complies
with an ordinance or regulation authorized under () of this section or by certified mail
with return receipt requested to the commissioner 3 office of the department of the fact
that it is planning to commence the audit. The notice must specify the facility,
operation, or property or portion of the facility, operation, or property to be audited,
the date the audit will begin and end, and the general scope of the audit. The notice
may provide notification of more than one scheduled environmental audit at a time.
Once initiated, an audit shall be completed within a reasonable time, but no longer
than 90 days, unless a longer period of time is agreed upon between the owner or
operator and the department. The audit report must be completed in a timely manner.

(©) The following persons may claim the pnvilege available under (@) of this

section:

(1) the owner or operator who prepared the audit report or caused the
audit report to be prepared;

(2) a person who conducted all or a portion of the audit but did not
personally observe or participate in the relevant instances or events being review"ed for
compliance;

(3) a person to whom confidential self-evaluation or analysis is
disclosed under AS 09.25.455(b); or

(4) a custodian of the audit results.

(d) A person who conducts or participates in the preparation of an audit report
and who actually observed or participated in conditions or events being reviewed for
compliance may testify about those conditions or events but may not, in a proceeding
covered by (@) of this section, be compelled to testify about or produce documents
consisting of confidential self-evaluation and analysis.

(© A person claiming the privilege described in this section has the burden of

| 3 CSSB 41(JUD)
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establishing the applicability of the privilege.

(0 To facilitate identification, each document in an audit report that contains
confidential self-evaluation or analysis shall be labeled "AUDIT REPORT:
PRIVILEGED DOCUMENT . ™

(@ A government agency or its employees or agents may not, as a condition
of a permit, license, or approval issued under an environmental law, require an owner
or operator to waive the privilege available under this section.

(h) Except when the privilege is waived under AS 09.25.455(a) or disclosure
is made under AS 09.25.455(b), neither an agency nor its employees or agents may
review or otherwise use the part of an audit report consisting of confidential self-
evaluation or analysis during an inspection of a regulated facility, operation, or
property or an activity of a regulated fecility, operation, or property.

() This section may not be construed to

(1) prevent a regulatory agency from issuing an emergency order,
seeking injunctive relief, independently obtaining relevant facts, conducting necessary
inspections, or taking other appropriate action regarding implementation and
enforcement of an applicable environmental law, except as otherwise provided in

AS 09.25.475; or

(2) authorize a privilege for uninterrupted or continuous environmental
audits.

() A state agency or municipality may, by regulation or ordinance,
respectively, allow the notice required under (b) of this section to be filed by facsimile
or other electronic means if the means ensures adequate proof of

(1) submittal of the notice by the owner or operator; and
(2) receipt by the agency or municipality.

Sec. 09.25.453". Waiver and disclosure, (@) The privilege in AS 09.25.450
does not apply to the extent the privilege is expressly waived in writing by the owner
or operator who prepared the audit report or caused the report to be prepared.

() Disclosure of the part of an audit report or information consisting of
confidential self-evaluation or analysis does not waive the privilege established by

AS 09.25.450 if the disclosure ismade

CSSB 41(JUD) 4
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(1) to address or correct a matter raised by the environmental audit and
ismade to
(A) a person employed by the owner or operator, including
temporary and contract employees;
(® the owner 3 or operator3 lawyer or tire lawyer 3

representative;

(C) an officer or director of the regulated facility, operation, or
property;

(D) a partner of the owner or operator;

(E) an independent contractor retained by the owner or operator;

or

(F) the principal of the independent contractor who conducted
an audit on the principal 3 behalf;
(2) under the terms of a confidentiality agreement between the owner
or operator who prepared the audit report or caused the audit report to be prepared and
(A) a partner or potential partner of the owner or operator of the
facility, operation, or property;
(B) a transferee or potential transferee of an interest in the
facility, operation, or property;
(C) a lender or potential lender for the facility, operation, or
property; or
(D) a person engaged in the business of insuring, underwriting,
or indemnifying the facility, operation, or property; or
(3 under a written claim of confidentiality to a government official or
agency by the owner or operator who prepared the audit report or who caused the audit
report to be prepared.

(©) Documents consisting of confidential self-evaluation and analysis that are
disclosed under (b)(3) of this section are required to be kept confidential and are not
subject to disclosure under AS 09.25.110 - 09.25.220.

(d) A party to a confidentiality agreement described in (b)(2) of this section

who violates the agreement is liable for damages caused by the violation and for other
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penalties stipulated in the agreement.

Sec. 09.25.460. Nonprivileged materials, (@ There is no privilege under
AS 09.25.450 for that part of an audit report that contains the following:

(1) a document, communication, datum, report, or other information
required by a regulatory agency to be collected, developed, maintained, or reported
under an environmental law, under a permit issued under an environmental law, as a
requirement for obtaining, maintaining, or renewing a license, as a requirement under
a contract or lease with the state, or as a requirement under an administrative order or

court order or decree;

(@ information that a regulatory agency obtains by observation,
sampling, or monitoring;

(3) information that a regulatory agency obtains from a source that was
not involved in compiling, preparing, or conducting the environmental audit report;

(4) a document, communication, datum, report, or other information
collected, developed, or maintained in the course of a regularly conducted business
activity or regular practice other than an environmental audit;

(5) a document, communication, datum, report, or other information
that is independent of the environmental audit, whether prepared or existing before,
during, or after the audit; and

(6) a document, communication, datum, report, or other information,
including an agreement or order between a regulatory agency and an owner or

operator, regarding a compliance plan or strategy.

() The parts of an audit report that consist of information necessary to
determine pipeline rates, tariffs, fares, or charges are not privileged and are admissible
as evidence and subject to discovery in a proceeding relating to pipeline rates, tariffs,
fares, or charges.

Sec. 09.25.465. Exception: disclosure required by court, (@ A court or
administrative hearing officer with jurisdiction may require disclosure of confidential
self-evaluation and analysis contained in an audit report in a civil or administrative
proceeding if the court or administrative hearing officer determines, after an in camera

review consistent with the appropriate rules of procedure, that the
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(1) privilege is asserted for a criminal or fraudulent purpose;

(2 information for which the privilege is claimed is evidence of
substantial injury, or the imminent or present threat of substantial injury, to one or
more persons at the site audited or to persons, property, or the environment offsite;

(©) audit report shows evidence of noncompliance with an
environmental law and appropriate efforts to achieve compliance with the law were not
promptly initiated and pursued with reasonable diligence after discovery of
noncompliance;

(4) audit report was prepared for the purpose of avoiding disclosure of
information required for an investigative, administrative, or judicial proceeding that,
at the time of the report 3 preparation, was imminent or in progress; or

(5) oprivilege would result in a miscarriage of justice or the denial of
a fair trial to the party challenging the privilege.

() A party seeking disclosure under this section has the burden of proving that
(@) of this section applies.

Sec. 09.25.475. Voluntary disclosure; immunity, (@) Except as provided by
this section, an owner or operator who makes a voluntary disclosure of a violation of
an environmental law is immune from an administrative or civil penalty for the
violation disclosed, for a violation based on the facts disclosed, and for a violation
discovered because of the disclosure that was unknown to the owner or operator
making the disclosure.

(b) Immunity is not available under this section if the violation resulted in, or
poses or posed an imminent or present threat of, substantial injury to one or more
persons at the site audited or to persons, property, or the environment offsite.

(©) A disclosure is voluntary for the purposes of this section only if

(1) the disclosure ismade promptly after knowledge of the information
disclosed is obtained by the owner or operator;

(2) the disclosure is made in writing by certified mail to an agency that
has regulatory authority with regard to the violation disclosed;

(3) an investigation of the violation was not initiated or the violation

was not independently detected by an agency with enforcement jurisdiction before the
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disclosure was made using ceitified mail; under this paragraph, the agency has the

burden of proving that an investigation of the violation was initiated or the violation

was detected before receipt of the certified mail; and

(4) the disclosure arises out of a voluntary environmental audit.

@ To qualify for immunity under this section, the owner or operator making

the disclosure must

(1) promptly initiate appropriate efforts to achieve compliance and

remediation and pursue those efforts with due diligence;

(2 promptly initiate appropriate efforts to discontinue, abate, or
mitigate any conditions or activities causing injury or likely to cause imminent injury
to one or more persons at the site audited or .to person, property, or the environment
offsite;

(3) correct the violation within 90 days or enter into a compliance
agreement with the appropriate agency that provides for completion of corrective and
remedial measures within a reasonable time;

(4 implement appropriate measures designed to prevent the recurrence
of the violation; and

(5) cooperate with the appropriate agency in connection with an
investigation of the issues identified in the disclosure; an agency may request that the
owner or operator allow the agency to review, under a written claim of confidentiality
as described in AS 09.25.455(b)(3), the part of the audit report that describes the
implementation plan or tracking system developed to correct past noncompliance,

improve current compliance, or prevent future noncompliance.

®©) A disclosure is not voluntary for purposes of this section if it is a

disclosure to a regulatory agency expressly required by an environmental law, a permit,
a license, or an enforcement order or decree.

(0  Immunity under this section for violation of an environmental law is
available only for a violation that is discovered as a result of information or documents
first produced or obtained during the time period specified in the notice required under

AS 09.25.450(b).

(@ During the period between receipt of the audit notice required under

41(JUD) 8
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AS 09.25.450(b) and the specified end date of the audit, the department may not
initiate an inspection, monitoring, or other investigative activity concerning the audited
facility, operation, or property based on the receipt of a notice under AS 09.25.450.
The department has the burden of proving that an inspection, monitoring, or other
investigative activity concerning the audited facility, operation, or property initiated
after receiving a notice under AS 09.25.450 was not initiated based on receiving the
notice.

() A violation that has been voluntarily disclosed and to which immunity
applies under this section shall be identified by the regulatory agency in its compliance
history report as having been voluntarily disclosed.

() This section may not be construed to prevent a regulatory agency from

() seeking injunctive relief; or

(2) issuing an emergency order in a situation involving an imminent
and substantial danger to public health or welfare or the environment.

Sec. 09.25.480. Exceptions to immunity; mitigation, (@ There is no
immunity under AS 09.25.475 if a court or administrative hearing officer finds that

(1) the owner or operator claiming the immunity has

(A) intentionally, knowingly, or recklessly committed or
authorized the violation;

(B) within the 36 months preceding the violation, repeatedly or
continuously committed, at the same facility or associated facilities located in
the state, the specific violation or a violation closely related to the violation for
which the immunity is sought; or

(C) not attempted to bring the facility, operation, or property
into compliance so as to constitute a pattern of disregard of environmental
laws;

(2 the violation was committed intentionally or knowingly by a
member of the owner 3 or operator 3 management or an agent of the owner or operator
and the owner 3 or operator 3 policies or failure to have in place systems reasonably
designed to prevent the violation contributed materially to the occurrence of the

violation; or
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()] the owner or operator, after taking into account the cost ¢
completing corrective and remedial measures within a reasonable time and
implementing appropriate measures to prevent recurrence of the violation, realized
substantial economic savings in not complying with the requirement for which a
violation is charged; the exception to immunity in this paragraph applies only to that
portion of a penalty that reflects the economic savings of noncompliance after taking
into account the cost of completing the corrective, remedial, and preventive measures
necessary to qualify for immunity.

((®)] An administrative or civil penalty that is imposed on an owner or operator
for violation of an environmental law when the owner or operator has made a
voluntary disclosure under AS 09.25.475(a) but is not granted immunity because of (@)
of this section may, to the extent appropriate and not prohibited by law, be mitigated

by
(1) the good faith actions of the owner or operator in disclosing the

violation;

(2) efforts by the owner or operator to conduct environmental audits
and to complete any resulting implementation plan or tracking system for corrective
and preventive action;

(3) remediation;

(4) cooperation with government officials investigating the disclosed
violation;

(5) the nature of the violation; and

(6) other relevant considerations.

Sec. 09.25.485. Relationship to other recognized privileges. AS 09.25.450 -
09.25.490 do not limit, waive, or abrogate the scope or nature of a statutory or
common law privilege, including the work product doctrine, the attomey-client
privilege, and any other privilege recognized by a court with appropriate authority in
this state.

Sec. 09.25.490. Definitions, (@ InAS 09.25.450 - 09.25.490,

(€)) "audit report" means a report that includes each document an

communication, other than those set out in AS 09.25.460, produced from an

CSSB 41(JUD) _ -10-
New Text Underlined (DELETED TEXT BRACKETED]



o (6] & w

© oo

10
11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT

WORK DRAFT

0-LS0299\F

environmental audit; general components that may be contained in a completed audit

report include

A a report, prepared by an auditor, monitor, or similar persor

including the scope of the audit, the dates the audit began and ended, the

information gained in the audit, findings, conclusions, recommendations,

exhibits, and appendices; the types of exhibits and appendices that may be

contained in an audit report include supporting information that is collected or

developed for the primary purpose and in the course of an environment audit,

including

() interviews with current or former employees;

(i) field notes and records of observations;

(i) findings, opinions, suggestions,
guidance, notes, drafts, and memoranda;

(iv) legal analyses;

(v) drawings;

(vi) photographs;

conclusions,

(vii) laboratory analyses and other analytical data;

(viii) computer generated or electronically recorded

information;

(iX) maps, charts, graphs, and surveys; and

() other communications and documents associated with

an environmental audit;

(B) memoranda and documents analyzing all or a portion of the

materials described in (A) of this paragraph or discussing implementation

issues;

and

(C) an implementation plan or tracking system to correct past

noncompliance, improve current compliance, or prevent future noncompliance;

) "confidential self-evaluation and analysis" means the part of an

audit report that consists of interviews with current or former employees; field notes

and records of observations made by the auditor; findings, opinions, suggestions,

conclusions,

guidance, notes, drafts, and analyses performed by the auditor;

-11-
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memoranda and documents that evaluate or analyze all or part of the material
contained in the audit report, including findings, conclusions, opinions,
recommendations, and an audit implementation plan or tracking system to correct past
noncompliance, improve current compliance, or prevent future noncompliance with an
environmental law, and that is

(A) a voluntary, confidential, critical, intemal, and retrospective

review, self-evaluation, or analysis of conduct, practices, and occurrences and

their resulting consequences; and

(B) prepared and maintained with the expectation that itwill be
kept confidential;

(@) "department" means the Department of Environmental Conservation;

(4 "environmental audit" means a voluntary, confidential, critical,

intermal, and retrospective review, self-evaluation, or analysis of current or past
conduct, practices, and occurrences and their resulting consequences, including an
assessment that is a part of the owner 3 or operator 3 compliance management system,
whether or not conducted on a regular basis or in response to a particular event, by an

owner or operator or by an employee or independent contractor of an owner or

operator and is
(A) conducted in the expectation that itwill be confidential; and

(B) specifically and exclusively designed and undertaken for the
purpose of determining compliance with environmental laws or a permit issued
under those laws;

(B) "environmental law" means

(A) a federal or state environmental law implemented by the
department; or
(B) a rule, regulation, or municipal ordinance adopted in
conjunction with or to implement a law described by (A) of this paragraph;
(6) "owner or operator" means a person who owns or operates a
regulated facility, operation, or property;
(") "penalty" means an administrative or civil sanction imposed by the

state to punish a person for a violation of a statute or rule; the term does not include

41(JUD) 12
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a technical or remedial provision ordered by a regulatory authority;

®) "regulated fecility, operation, or property" means a facilit

operation, or property that is regulated under an environmental law.
() To fully implement the privilege and immunity established under
AS 09.25.450 - 09.25.490, the term "environmental law" shall be construed broadly.

(©) For purposes of this chapter, unless the context requires otherwise, a person

acts

(D “intjntionally" with respect to a result described by a provision of
law defining a violation when the person 3 conscious objective is to cause that result;
when intentionally causing a particular result is an element of a violation, that intent

need not be the person 3 only objective;

(@ "knowingly" with respect to conduct or to a circumstance described
by a provision of law defining a violation when the person is aware that the conduct
is of that nature or that the circumstance exists; when knowledge of the existence of
a particular fact is an element of a violation, that knowledge is established if a person
is aware of a substantial probability of its existence, unless the person actually believes
it does not exist; a person wno isunaware of conduct or a circumstance of which the
person would have been aware had that person not been intoxicated acts knowingly
with respect to that conduct or circumstance;

(3) "recklessly" with respect to a result or to a circumstance described
by a provision of law defining a violation when the person is aware of and consciously
disregards a substantial and unjustifiable risk that the result will occur or that the
circumstance exists; the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a reasonable person
would observe in the situation; a person who 1isunaware of a risk of which the person

would have been aware had that person not been intoxicated acts recklessly with

respect to the risk.

* Sec. 3. APPLICABILITY. The privilege and immunity created by AS 09.25.450 -
>9.25.490, added by sec. 2 of this Act, apply to environmental audits that are conducted on

t after the effective date of this Act.

-13- CSSB 41(JUD)
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 41 (JUD)
1997 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Department of Law
Title: ...relating to environmental audits to determine '"bRU: _ Civil Division
compliance with certain laws, permits... "Component: _ Environmental Law
Sponsor: Senator Leman

Requester: Senate Judiciary Committee COMPONENT SERIAL NO. 209-
EXpendltureS/RevenueS (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES 71.7 71.7 71.7 35.9 35.9 35.9
TRAVEL 4.3 4.3 4.3 21 2.1 21
CONTRACTUAL 119.0 119.0 119.0 100.3 100.3 100.3
SUPPLIES 1.4 1.4 1.4 0.7 0.7 0.7
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 196.3 196.3 196.3 139.0 139.0 139.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 196.3 196.3 196.3 139.0 139.0 139.0
1005 GF/Program Receipts

1006 GF/MHTIA'

Other
TOTAL 196.3 196.3 196.3 139.0 139.0 139.0

Estimate of any current year (FY97) cost: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill creates a new evidentiary priv:c,ge that allows environmental audits to be kept confidential in civil and
administrative (not criminal) cases. It also grants immunity from civil and administrative penalties for people
who voluntarily disclose a violation of an environmental law or who disclose information that leads to the
disclosure of a violation of an environmental law. "Environmental law" is defined to include federal, state, and
municipal laws and is to be broadly construed.

Audit Privilege. To be privileged, the audits must be voluntary, confidential, internal, and retrospective.
Information required to be reported under a law, permit, contract or lease, or information gathered independently
of the audit are not covered. In addition, if the state can prove that one of the bill's exceptions apply, then a
court may require disclosure.

Immunity. A person who voluntarily discloses a violation of an environmental law, or who discloses information

Prepared by: Joan Kasson ‘ * Phone: 465-5370
Division: Administrative Services Division)” h >V/A

Approved by Commissioner:
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, coll tha Governor's Legislative Office

(Rev 10/96) 97fisno.xIs/DBR Pago 1 of 3
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STATE OF ALASKA BILL NO. CSSB 41 (JUD)
1997 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

that leads to the discovery of a violation, would be immune from administrative or civil penalties. The violation
must be corrected within 90 days, or pursuant to a compliance agreement that allows for correction within a
reasonable time, for immunity to apply. Immunity is not available for violations that result in substantial
personal injury on site, or substantial personal, property, or environmental injury offsite. The term
'substantial” 1s not defined. This bill allows for the mitigation of penalties for people who do not qualify for

immunity.

It is not possible to accurately quantify the increased costs to litigate the audit privilege and immunity
provisions in this bill, in part because of the uncertainty about the tgpes of proceedings to which the provisions
would apply. Nevertheless, we have identified what we believe to be the minimum responsible level of
resources necessary to contend with the anticipated assertions of privilege and immunity. These are the
equivalent of two-thirds of a full-time attorney, and contractual funding for expert witnesses during the first
three years of implementation. Once precedents are established, we expect these costs to be reduced.

General Legal Issues Resulting in Fiscal Impact

This is a new area of law, and there will be litigation and appeals related to the new privilege. An agency may
have to defend the exercise of legitimate re%ulatory functions against a claim that the agency is |m5)roperly
using privileged (confidential) information. Because the bill provides for some exceptions, there will also be
litigation over what exceptions apply.

We also anticipate that additional legal assistance will be required for the affected agencies to negotiate, draft
and review permits, contracts, leases, regulations and other documents to ensure that adequate compliance
information s bein% gathered and maintained to meet the state's regiulatory and proprietary responsibilities.
The agencies will also require advice about what information is privileged and about public records
requirements,

Agency-Specific Issues Resulting in Fiscal Impact

We have identified below some of the anticipated impacts on specific departments that lead us to conclude
that our estimate of attorney resources is conservative. We noted in our original fiscal note on SB 41 that
many of these impacts could he mltlga.tedvk\)% limiting the number of departmental programs that are either
explicitly or implicitly covered by the bill. With the elimination of the health and safety provisions from SB 41,
the department's cost projections have declined by approximately one-third; however, other provisions referring
to regulatory agencies remain ambiguous.

The Judiciary Committee Substitute amends Section 2 of the hill in AS 09.25.460(561_), by deleting language that
would have allowed the state to obtain objective facts even if they were contained in self audits, and in )'bX
amending language that would have assured the state the right to obtain ail audit information in pipeline tarif
cases. These changes will result in a fiscal impact on the department, and specifically will require more expert
witness time to assist us in tariff cases. Allowing objective facts to be withheld under the privilege will
Preatly complicate all cases involving self audits, and Is a dramatic departure from current law. The new
anguage on tariff cases creates further confusion over what information would be deemed "necessary to
determine rates, tariffs, fares, or charges." The two sections in conjunction with each other will require
additional expert witness time to determine if information in self audits is privileged or covered by an exception.

Page 2 of 3
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ANALYSIS CONTINUATION:

If information that could impact the tariff appears to have been withheld under the privilege it could cost the state
millions to reconstruct the facts involved. For example, in the 1995 pipeline tariff case, ono critical self audit

cost the oil carriers $9.8 million.
Department of Environmental Conservation

The bill could impact state-run programs in DEC that require federal approval, for instance Drinking Water and
Air Quality. Protecting the state's primacy in these programs will require increased attorney time. We will
propose amendments to mitigate the impact (which stems from both the privilege and immunity sections of the

bill).
Other Agencies (DNR. DOTPF. Alaska Qil and Gas Conservation Commission)

The bill could jeopardize federal approval of programs like the AOGCC's Underground Injection Control program
(the UIC program in Texas has been threatened because of that state’s audit law). Protecting the state's interest
by retaining primacy in this program will require increased attorney time. Any agency involved in protecting the
state's interest in contaminated sites cases require additional attorney and outside expert time.

Many audits are performed on the Trans-Alaska Pipeline. This bill will require additional time for DNR and the
Joint Pipeline Office to determine if information in these audits is privileged or covered by an exception.

SUMMARY OF COSTS

The full-time equivalent cost estimate is based on the department's standard attorney cost schedule ($127,000)
and includes clerical support, communications, space, supplies, data processing, and other normal overhead
expenses. Case specific travel and expert witness costs are included separately.

FYO8~NEYQQ
Approximately 973 hours @ $87/hour (2/3 FTE attorney) $84.7
Direct case travel $3.3
Expert witnesses $108.3
Total Costs $196.3

FYO1l - FYO3
Approximately 487 hours @ $87/hour $42.4
Direct case travel $1.7
Expert witnesses $95.0
$139.0

Total Costs

Page 3 of 3
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99601-2105
MEMORANDUM March 8, 1997
SUBJECT: Environmental Audits (Draft CSSB 41 (JUD), "F" version)
TO: Senator Robin Taylor, Chair

Senate Judiciary Committee
Attn: Laura Chase

FROM: Terri Lauterbach
Legislative Counsel

Enclosed isadraft CS for SB 41. As requested by your staff, the CS is in draft form so that
you can review changes that may have been necessary in the large number ofamendments
passed by the committee.

Amendment #6: 1 have changed the word "disclosure” to "violation" for grammatical
consistency. Ifyou want to keep the word "disclosure™, an alternative way to resolve the
inconsistency would be to rewrite the amendment as follows:

(d) A party to a confidentiality agreement described in (b)(2) of this section
who violates that agreement by disclosing confidential material is liable for
damages caused by the disclosure and for... (etc.)

Amendment #9: |1 placed the language at a different place in the sentence so that Icould
avoid the use of "such" as a referent. Based on the description of the purpose of the
amendment, lalso added the past tense "posed” to language added at page 7. line 13 of the

L&C CS.

Amendment #10: In light of thisamendment, do you want to add "or administrative hearing
officer" after "court" in Sec. 09.25.485?

Amendment #14: "Page 8, lines 20 -22" appears to be the wrong location. |Ihave, instead,
deleted page 8, lines 27 *31.



Senator Robin Taylor, Chair
March 8, 1997
Page 2

Amendment #16: For grammatical clarity, I reworded the amendment slightly.

Amendment #18: To provide for a complete thought, I have left in the phrase "contributed
materially to the occurrence of the violation." The explanation of the amendment indicated
tome that only "lack of prevention systems" should have been deleted.

Amendment #19: To clarify the ambiguity of "after,” | have used the phrase "after taking
into account the cost of" in two places. Otherwise, the word "after" could have been
construed to mean that the savings had to have occurred after the point in time that the
corrective measures were made. Wouldn"t the savings have accrued during the time of
noncompliance?

Amendment #20: Ihave placed this material as a new subsection (§) inAS 09.25.450 since
it relates specifically to that section. | have also added a reference to this new material in
AS 09.25.450(b). The use oftheword "municipality” in thisamendment makes me wonder
if"'the commissioner”s office of the department™” in (b) isproper. Are the notices always to
be sent to DEC, not the municipality? Ifso, why should a municipality be able to approve
electronic filing? Ifnot, then there need to be additional changes to reflect the role of
municipalities in receiving notices. There might also be olner places in the bill where
"department" 1is too narrow, For instance, how about AS 09.25.475(g), where inspections
during the audit period are prohibited? This subsection currently refers only to DEC. What
about municipal inspections? Irecommend reviewing all uses of the word "department™ in
the bill to ensure that they are correct and do not inappropriately leave out municipalities.

Amendment #21: In lightof Amendment #25, 1have deleted "health or safety" twice in this
amendment.

Amendment #24: The language at the end of paragraph (3) was garbled. 1added what
seemed to be missing by using language from AS 11.81.900(a)(3), which was cited as the
source for the definitions in this amendment.

Amendment #25 and #26: To fully implement these two amendments, which narrow the
scope of the bill to cover only environmental laws and define "department™ to be the
Department of Environmental Conservation, Ihave clarified the definition of "environmental
law” InAS 09.25.490 so that the first part of the definition refers to laws implemented by the
DEC. Ifyou have inmind other "environmental" laws, such as those that may be enforced
by DNR or Fishand Game, then this issue and the use of theword "department" tliroughout
the bill may need further study.

Amendment #35: There issome redundancy added by thisamendment, but Ihave not made
any changes. Ifyou want some, just letme know.

TML:glc
97-146.gle
Enclosure
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Valdaz Offica
P.0. Box 188, Valdez, AK 99686

Phone:(907)835-5460/Fax:(907)835-5410
E-mail: afervdzOalaska.net
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E-mail:aferseaGaccessone.com
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Maich 5,1997
Via Facsimile and US M ail

Senator Robin Taylor, Chair
Senate Judiciary Committee
State Capitol

Juneau, A K 99801

Senators Drue Pearce and Bert Sharp, Co-Chairs
Senate Finance Committee

State Capitol

Juneau, A K 99801

RE: SB 41 - Environmental, Health and Safety Self-Audits

Dear Senators Taylor, Pearce and Shaip,

The purpose of this letter is to supplement the comments on SB 41 the Alaska Forum for
Environmental Responsibility submitted to the Senate Judiciary Committee on February 24 (a
copy isenclosed). In particular, thi3 letter expands on our concerns about the bill 3 detrimental
effects on whistleblowers inAlaska. Contrary to Senator 3Leman 3 assertionon January 24, we
believe that SB 41 provides no protection for whistleblowers.

Fundamentally, companies doing self-critical analysis only have shareholders and
government regulators acting to motivate corporate behavior. Shareholders have never been
rerop lized as bearers of the public interest. The government often relies upon whistleblowers to
learn of violations of environmental regulations, violations that the vast majority of
whistleblowers firstdisclose to the company through intemal reporting mechanisms. Those
mechanisms often generate intemal investigations, investigationswhichwould be deemed self—
audits under SB 41. Ifan audit containing the protected disclosure isdesignated as privileged, a
whistleblower who isdischarged or otherwise retaliated against for raising concerns about
worker safety, public health or environmental violations will be denied access to important
documentation showing thathe raised the concern and the company 3 reaction. Inany case
brought under state law, or based upon diversity jurisdiction in federal court, state law would

govern the applicability of any asserted privilege.
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IfSB 41 becomes law, a company acting inbad faithwould have twice the opportunity to
cover itstracks. Not only could the substantive issue of the environmental violation be hidden,
the person disclosing the problem could be disposed of (terminated) without consequence to his
employer because the employee would be unable toprove that he raised the concern ifthe
company only addresses the concern within the context of a privileged audit report.

Contrary to Senator Leman 3 assertion to the Judiciary Committee on February 24, his
proposed Section 2,09.25.460(a)(4) (version SB 41 offered on 1/31/97), does not offer any
whistleblower protection because itonly offers exemption from privilege to information that is
independent of an audit. Hwill not take long for companies to know what rock to put the dirty
laundry under. Few ifany employees would be willing to raise concerns about environmental or
safety violations ifthe result of the disclosure is retaliation with exoneration of the employer 3
reprisals because of a statutory privilege tohide information.

There isno reason to believe that companies will act honestly and candidly to prevent
future accidents only ifthey can hide intemal audits. Incentives to encourage honest and candid
actions can be instituted without resorting to secrecy. For instance, leniency could be granted for
voluntary disclosure of violations within a reasonably short time period after learning of the
viola* nand for me aningful corrective action taken shortly after discovering the violation. This
is the essence ofUS EP A 3policy on self-audits, which giants leniency ifvoluntary disclosure
occurs within ten days and corrective action within sixty days without secrecy. See Incentives
for Self-Policing: Discovery, Disclosure, Correction and Prevention ofViolations, 60 Fed. Reg.
66.706 (1995). Such an approach would encourage, rather than discourage, whistleblowing
because the company would benefit from finding and correcting violations as quickly as possible.

Secrecy regarding environmental or safety violations will not protect the public interest.
Secrecy only serves to provide a greater screen of protection for those companies which are
already ignoring the law as ameans of enhancing profit, without any statutory guarantee
privilege for self-audits. As David Ronald, Arizona Assistant Attorney General put it, “Only
businesses with something to hide would benefit from a law that turns data gathered from
environmental audits into secret information”(Statement toUS EPA; July 27,1995). The recent
story of the Doyon Drilling employee at the Endicott oil field clearly illustrates this feet (sec
enclosure), as do the many cases of concerned pipeline employees silenced by Alyeska.

In summary, SB 41 isbad public policy. First, SB 41 replaces corporate responsibility
and accountability with secrecy. The US Supreme Court has recognized that secrecy
fundamental ly undermines enforcement of laws designed to protect the public interest: “The
greater portion of evidence ofwrongdoing by an organization or its representatives is usually
found in the official records and documents of that organization. Were the cloak of privilege to
be thrown around these records and documents, effective enforcement ofmany federal and state
laws would be impossible””(Braswell v. US, 108 S. Ct. 2284 [1988]), Second, rather than
providing incentives for compliance through leniency, SB 41 effectively rewards noncompliance
by providing immunity from all civil and administrative penalties. Finally, SB 41 will greatly
reduce the already limited ability of conscientious workers to defend their right to speak the truth

in the workplace without fear of reprisals.
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opposes SB 41. SB 41 sends a clear and chillingmessage to conscientious workers: remain

21003/003

As the Alaska Forum told the Senate Judiciary Committee lastmonth, the Alaska Forum

silent. The essence of our message isthis: To leniency for self-discovety and self-disclosure, we

say “Yes!" But to secrecy and worker silence we say “fo!””

9464.
Sincerely,
Stan Stephens
President
enclosures:
1997,%Alaska Forum
1997.
Anchorage Daily News, 2/6/97
cc: Senator Loren Leman, Fax: 465-3810

Ifyou have any further questions, please call Mike Riley, Program Director, at (206)628-

— “Poisoning the Well: Whistelblower Disclosures of lllegal Hazardous Waste

— “Testimony on SB 41 before the Senate Judiciary Committee February 24,

Disposal on Alaska 3North Slope, Executive Summary, >Alaska Forum, January

- “Partnering Will Not Remove Poison from the Well,” Stan Stephens,

Senator Mike Miller, Fax: 465-3883
Senator Sean Pamell, Fax: 465-2278
Senator Johnny Ellis, Fax: 465-2529
Senator Dave Donley, Fax: 465-6595
Senator Randy Phillips, Fax: 465-4979
Senator John Torgerson, Fax: 465-4779
Senator Al Adams, Fax: 465-4821

Senator Jim Duncan, Fax: 465-4748
Senator Lyman Hoffman, Fax: 465-4523
Senator Georgianna Lincoln, Fax: 465-2652
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AMENDMENT $j

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 3, line 7:
Following "certified mail"
Insert: "with return receipt requested"”
Page 3 line 7:
Following "to the™:

Insert: "commissioner®"s office of the"

Reasons: The certified mail receipt will establish that the
owner or operator mailed the notice. The return receipt card
will establish that the department received the notice, To avoid
confusion and misplaced notices, the bill should provide a
specific location where the notice is to be mailed.

h:\wp\bills\4lmail._.wpd



AMENDMENT #£

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 3, Lines 12-13:
Change wording as follows:
Once initiated, an audit shall be completed within a reasonable time, but

no longer than 90 days [30 DAYS] unless a longer period of time is agreed
upon between the owner or operator and the department.

Rationale: Affected industries have commented that a 30 day limit is often not an
adequate amount of time to complete a facility audit.



amendment/ ™

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 3, lines 30-31:
Change wording as follows:

A perso: iclaiming the privilege described in this section has the burden
of establishing [PROVING] the applicability of the privilege.

Rationale: Affected industries have concerns about what would be entailed in
"proving™ the applicability of a privilege. The privilege established under 09.25.450 is a
carefully defined statutory privilege. Itis one which a regulated entity is entitled to,
provided it meets all the relevant conditions. In addition, the sponsor has been
advised by the Dept, of Law that a popular general reference book on evidence law
(Wigmore's Treatise on Evidence) uses the phrase "establishment of privilege™, so that
the term "establish™ can be appropriately used in this context.



AMENDMENT $ V

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 4, lines 23-27:
In subsection (b), delete the word "only"":

(b) Disclosure of the part of an audit report or information
consisting of confidential self-evaluation or analysis does not waive the
privilege established by AS 09.25.450 if the disclosure is made [ONLY]
1) to address or correct a matter raised by the environme
or health and safety audit and is made [ONLY] to....

Rationale: the word "only"™ unnecessarily limits disclosure, e.g., there are other valid
reasons for disclosing parts of the audit report beyond addressing or correcting
violations raised in the audit report.



AMENDMENT
OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 4, 1line 30:
Delete all material.

Insert: "(B) the owner or operator®s lawyer or the

lawyer®s representative;"

Reasons: The CSSB 41 (L&C) allows privileged material to be
disclosed to "a legal representative of the owner or operator™
without waiving the privilege. The term "legal representative"”
could encompass a wide variety of legal relationships, 1including
a power of attorney. The existing provision appears to refer to
disclosures made to a lawyer. If so, to prevent potential abuses
of the privilege, proposed subparagraph (B) should be amended to
refer to a lawyer or the lawyer®s representative (e.g., the

lawyer®s paralegal, secretary, investigator, or expert
consultant).

h:\wp\bills\4llegrep.wpd



AMENDMENT $ 6>

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 5, after line 22:
Add a new subsection (d) as follows:

(d) A party to. a confidentiality agreement described in (b)(2) of this
section who violates that agreement is liable for damages caused bv the
disclosure and for other penalties stipulated_in _the confidentiality
agreement.

Rationale: this liability language was present in SB 41 as introduced, but appears to
have been inadvertently left out of the committee substitute (L&C).



jV . m
AMENDMENT * f

OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 5, line 25:
Delete the reference to "objective facts™ in 09.25.460 (a):

(@) There is no privilege under AS 09.25.450 for that part of an

audit report that contains the following:
[(1) OBJECTIVE FACTS; ]

Rationale: There is agreement that audit reports should not be used to shield the
underlying facts. The legislative findings of SB 41 state, "'the legislature does not
intend that the parts of an audit report... that are privileged under this Act may be
used to shield a person from liability under applicable laws and regulations by blocking
access to relevant facts™ [page 2, lines 7-10]. However, the placement of "objective facts"
in the context of 09.25.460(a)(1) has the unintentional effect of severely undermining
the privilege incentive, because it declares that privilege does not apply to any part of
an audit report that contains objective facts. Of course, references to objective facts will
naturally be found throughout all parts of a typical audit report. The existing language,
if left unchanged, would encourage auditors to avoid any references to objective facts
in the self-evaluation and analysis portion of the audit report. This would adversely
affect the quality and usefulness of these reports as tools for bringing a regulated entity
into full compliance.



OFFERED IN THE SENATE

TO: CSSB 41 (L&C)

Page 6, lines 15-16:
Reword subsection (b) as follows:

The parts of,an audit report that consist of information,necessary to
determine pipeline rates, tariffs, fares, or charges.are not privileged and
are admissible as evidence and subject to discovery in a proceeding
relating to pipeline rates, tariffs, fares, or.charges. [AN AUDIT REPORT
ISNOT PRIVILEGED AND IS ADMISSIBLE AS EVIDENCE AND
SUBJECT TO DISCOVERY IN A PROCEEDING RELATING TO PIPELINE
RATES, TARIFFS, FARES, OR CHARGES|]

Rationale: Under the existing wording, a regulated entity can not claim privilege for
any part of an audit report in a proceeding that relates to pipeline rates, tariffs, fares, or
charges. The new language states that only those parts of an audit report that are
necessary to assist in determining rates, tariffs, fares or charges are nonprivileged.



