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a separate proceeding under (c) of this section shall be conducted before the sam e fact 

finder to determ ine the am ount o f punitive dam ages to be awarded.

(b) T he fact finder may m ake an aw ard o f punitive dam ages only if the 

p la in tiff  proves by clear and convincing evidence that the defendant’s conduct

(1) was outrageous;

(2) was the result o f m alicious o r hostile feelings toward the plaintiff;

o r

(3) evidenced reckless indifference to the rights or safety o f  others.

(c) A t the separate proceeding to determ ine the am ount o f punitive dam ages 

to  be aw arded , the fact finder may consider

(1) the likelihood at the tim e o f the conduct that serious harm  w ould 

arise from  the defendan t’s conduct;

(2) the degree o f the defendant’s awareness o f the likelihood described 

in (1) o f  this subsection;

(3) the am ount o f financial gain the defendant gained or expected  to 

gain  as a resu lt o f  the defendant’s conduct;

(4) the duration of the conduct and any intentional concealm ent o f the

conduct;

(5) the attitude and conduct o f the defendant upon discovery  o f the

conduct;

(6) the financial condition o f the defendant; and

(7) the total deterrence o f other dam ages and punishm ent im posed on 

the defendant as a result of the conduct, including com pensatory and punitive dam ages 

aw ards to persons in situations sim ilar to those o f the p lain tiff and the severity o f the 

crim inal penalties to which the defendant has been or m ay be subjected.

(d) At the conclusion o f the separate proceeding under (c) o f this section, the 

fact finder shall determ ine the am ount o f punitive dam ages to be aw arded, and the 

cou rt shall en ter judgm ent for that am ount.

(e) U nless that evidence is relevant to another issue in the case, d iscovery of 

ev idence  that is relevant to the am ount o f punitive dam ages to be determ ined under 

(c)(3 ) or (6) o f  this section may not be conducted until after the fact finder has
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determ ined  that an aw ard o f punitive dam ages is allow ed under (a) and (b) o f this 

section. The court may issue orders as necessary, including directing the parties to 

have the inform ation relevant to the am ount o f  punitive dam ages to be determ ined 

under (c)(3) or (6) of this section available for production immediately at the close of 

the initial trial in order to m inimize the delay between the initial trial and the separate 

proceeding to determ ine the am ount o f  punitive damages.

(f) E xcept as provided in (g) or (h) o f this section or otherw ise provided by 

law, an aw ard o f punitive dam ages m ay not exceed the greater o f

(1) three times the am ount o f com pensatory dam ages aw arded to the 

p la in tiff  in the action; or

(2) the sum  o f 5500,000.

(g) Except as provided in (h) o f  this section or otherw ise provided by law, if 

the fact finder finds that the conduct proven under (b) o f this section was m otivated 

by financial gain, it m ay award an am ount o f punitive dam ages not to exceed the 

g reatest o f

(1) the am ount calculated under the lim itation in (f) of this section;

(2) the average net annual incom e earned by the defendant for the five 

years before the date the trial began; or

(3) two times the am ount of financial gain that the defendant received 

o r expected  to receive as a result of the defendant’s m isconduct.

(h) Notwithstanding (0  or (g) o f this section and except as otherwise provided 

by law , if  the fact finder finds that the conduct proven under (b) o f this section was 

em ploym ent related, an aw ard o f punitive dam ages may not exceed

(1) the am ount calculated under the lim itations o f (0  of this section if 

the conduct o f the em ployer affected only one em ployee; or

(2) the greater o f the amounts calculated under the lim itations o f (f) or 

(g) o f  this section if the em ployer engaged in a pattern or practice affecting m ore than 

one em ployee.

(i) Punitive dam ages may not be aw arded against a person that is im m une by 

law from  an aw ard of punitive dam ages.

(j) In this section, "em ploym ent related" includes conduct o f hiring, firing,
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transferring, prom oting, dem oting, or term inating an em ployee by an em ployer.

* Sec. 8. AS 09.17.900 is am ended to read:

Sec. 09.17.900. D efin ition . In this chapter, "fault" includes acts or om issions 

that are in any m easure negligent, [OR] reckless, o r  in ten tio n a l toward the person or 

property o f the actor or others, or that subject a person to strict tort liability. The term 

a lso  includes breach o f  w arranty, unreasonable assum ption o f  risk not constituting an 

en fo rceab le  express consent, m isuse o f a product for which the defendant otherwise 

w ould  be liable, and unreasonable failure to avoid an injury or to m itigate dam ages. 

Legal requirem ents o f  causal relation apply both to fault as the basis for liability and 

to contribu tory  fault.

* Sec. 9. AS 09.30.065 is am ended to read:

Sec. 09.30.065. O ffe rs  o f ju d g m e n t. At any tim e m ore than 10 days before 

the trial begins, e ither the party m aking a claim or the party defending against a claim  

m ay serve upon the adverse 'party  an offer to allow judgm ent to be entered in complete 

sa tisfac tion  o f the c la im  for the m oney or property or to the effect specified in the 

o ffer, w ith costs then accrued. If w ithin 10 days after the service o f  the offer the 

adverse party serves written notice that the offer is accepted, either party may then file 

the offer and notice o f  acceptance together with proof o f service, and the clerk shall 

e n te r judgm en t. An offer not accepted within 10 days is considered w ithdraw n, and 

ev idence o f  that offer is not adm issible except in a proceeding to determ ine the form 

o f  judgm en t after verdict. I f  the judgm ent finally entered on the claim  as to which an 

o ffe r has been m ade under this section is not m ore favorable to the offeree than the 

o ffer, the interest aw arded  under AS 09.30.070 and accrued up to the date judgm ent 

is en tered  shall be ad justed  as follows:

(1) if the offeree is the party m aking the claim , the interest rate shall 

be a d ju s te d  as  fo llow s:

(A) if  the  o ffe r w as se rved  no la te r  th a n  30 d a v s  a f te r  bo th  

p a r t ie s  m a d e  th e  d isc lo su res  re o u ire d  hv R ule  26(a)(1), A lask a  R u les o f 

C ivil P ro c e d u re , th e  in te re s t ra te  shall be  red u c e d  hv five p e rc e n t;

(B) if  the  o ffe r w as se rv ed  m o re  th a n  30 d av s  a f te r  bo th  

p a r t ie s  m a d e  th e  d isc lo su res  re o u ire d  hv  R u le  26(a)(1). A la sk a  R u les o f
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Civil P ro ced u re , h u t m o re  th an  90 davs before the tr ia l  began , the  in te res t 

r a te  sha ll be red u ced  bv th re e  p e rc e n t:

(C) if  the  offer w as served  90 davs o r  less b u t m o re  th an  10 

dav s befo re  th e  tria l began , the  in te re s t ra te  sha ll be  re d u c e d  bv tw o 

p e rc e n t:  th is s u b p a ra g ra p h  does ap p ly  if  the offer is a lso  su b je c t to (A) o f 

th is  p a ra g ra p h  [RED UCED BY  FIV E PER CEN T A Y EA R];

(2) if the offeree is the party defending against the claim , the interest 

rate shall be a d ju s te d  as follows:

(A) if  the  o ffer w as served  no la te r  th a n  30 dav s a f te r  b o th  

p a r t ie s  m ade  the  d isc lo su res  re q u ire d  hv R u le  26fa)(T). A la sk a  R ules o f 

C ivil P ro c e d u re , the  in te re s t r a te  shall he increased  bv  five p e rc e n t:

(B) if  the  o ffe r w as served  m o re  th a n  30 davs a f te r  b o th  

p a r t ie s  m ad e  th e  d isc lo su res  re q u ire d  hv R ule  26(a)(T). A lask a  R ules o f 

Civil P ro ced u re , b u t m o re  th an  90 davs before the  tr ia l  beg an , the  in te res t 

r a te  sh a ll he in c re ase d  bv th ree  p e rc e n t:

(C) if the  offer w as served  90 davs o r  less h u t m o re  th an  10 

d av s  befo re  the  tr ia l began , the  in te re s t ra te  sha ll be  in c re a se d  bv tv/p 

p e rc e n t: this s u b p a ra g ra p h  does no t app ly  if the  o ffer is also  su b jec t to  fA) 

o f  th is  p a ra g ra p h  [IN CREA SED  BY FIVE PER CEN T A Y EA R].

* Sec . 10. AS 09.30.070(a) is am ended to read:

(a) N o tw ith stan d in g  AS 45.45.010. the  [THE] rate o f in terest on judgm ents 

and decrees for the paym ent o f m oney, in c lud ing  p re ju d g m e n t in te re s t, shall he 

d e te rm in e d  in a c co rd a n ce  w ith  (c) o f th is  section  [IS 10.5 P E R C E N T  A YEAR], 

excep t that a judgm ent or decree founded on a contract in w riting, p roviding for the 

paym ent o f interest until paid at a specified rate not exceeding the legal rate o f interest 

fo r that type o f contract, bears interest at the rate specified in the contract if the 

in terest rate is set out in the judgm ent or decree.

* Sec. 11. AS 09.30.070 is am ended by adding a new subsection to read:

(c) Except as otherw ise provided in (a) of this section, the rate o f interest on 

ju d g m en ts  and decrees for the paym ent of m oney is the rate for a five-year constant 

m aturity United States Treasury note published in the applicable Federal Reserve H.15
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Statistical Release, plus one and one-half percent. This rate is the rate in effect as o f 

the first business day o f the month during which prejudgm ent interest begins to accrue 

on a claim  under (b) o f this section and rem ains constant with respect to the claim  

until the judgm en t or decree is satisfied. This rate o f interest shall be determ ined  as 

o f the first business day o f every m onth by the adm inistrative d irector o f  the A laska 

C ourt System .

* Sec. 12. AS 09.43 is am ended by adding a new article to read:

A rtic le  3. A lte rn a tiv e  D ispu te  R eso lu tion .

Sec. 09 .43.310. F ind ings; p u rp o se . The legislature finds that p roviding a 

form alized program  o f  alternative dispute resolution procedures within the existing 

civ il litigation system  can prom ote the timely and efficient resolution o f m any civil 

d isputes. The purpose o f AS 09.43.310 - 09.43.390 is to provide for an initial pilot 

program  of alternative dispute resolution o f certain civil cases filed in the superior 

court on or after January  1, 1998.

Sec. 09.43.320. P ilo t p ro g ra m  for a lte rn a tiv e  d isp u te  reso lu tio n , (a) The 

suprem e court shall provide for a pilot program  under AS 09.43.310 - 09 .43 .390  for 

the subm ission o f civil cases filed in the superior court, Third Judicial D istrict, to 

alternative dispute resolution procedures. The program  shall begin January 1, 1998, 

and operate for at least five years.

(b) The follow ing types of cases may not be included in the p ilot program :

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and em ancipation o f children;

(3) children in need of aid cases under AS 47.10 or delinquent m inors 

cases under AS 47.12;

(4) dom estic violence protective orders under AS 18.66.100 -

18.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) cases when no answ er to the com plaint or petition is filed by any 

party to the case with the court.

Sec. 09 .43.330. S tru c tu re  o f  p ilo t p ro g ra m , (a) The suprem e court shall 

provide criteria for the screening o f covered cases under the program  to determ ine if
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the cases are appropriate for referral to alternative dispute resolution. The criteria shall 

be constructed  so that at least 50 percent o f the estim ated num ber of covered cases 

Filed in a calendar year are referred to alternative dispute resolution.

(b) The suprem e court shall establish m inim um  qualifications for a person to 

be listed  to conduct alternative dispute resolution procedures under AS 09.43,310 -

09 .43.390. T he suprem e court shall establish a list o f persons determ ined to m eet 

those qualifications and the current schedule o f  fees charged by the person listed.

(c) F o r a case referred under the program , the parties m ay m utually  agree to 

select a person to conduct the alternative dispute resolution procedure regardless o f 

w hether the person appears on the list established under (b) o f this section or w hether 

the person m eets the m inim um  qualifications to be selected  for the list. If an 

agreem ent cannot be reached, the trial court judge assigned the case shall appoint a 

person from  the list. A  person selected or appointed under this subsection has judicial 

im m unity  for conducting  the alternative dispute procedure to the sam e exten t as a 

judge and shall abide by applicable rules of confidentiality related to alternative dispute 

resolution procedures established by the suprem e court.

(d) Fees and costs to conduct an alternative dispute resolution procedure under 

AS 09.43.310 - 09 .43 .390  shall be shared equally among the parties to the case being 

referred unless the court finds a party wholly or partially indigent and orders total or 

partial paym ent at public expense. The supreme court shall establish guidelines for the 

determ ination  o f  total or partial indigency under the program . Fees and costs borne 

at public  expense under this subsection constitute a lien on any recovery in the case 

by that party and shall be paid first from  the recovery.

(e) T he  superior court shall establish standards for the tim ely referral to and 

the conclusion o f  the alternative dispute resolution procedure required  under this 

program . T he standards m ust include that the alternative dispute resolution procedure

(1) shall term inate no more than 100 days after the defendant's answ er 

is served unless the trial court grants a time extension in an exceptional case and for 

good cause show n; and

(2) be lim ited to no more than 12 hours for the procedure unless the 

parties m utually  agree to a longer period.

WORK DRAFT WORK DRAFT 0-LS0l69\B

15(JUD) -8-
New Te xC  U n d e r l in e d  [DELETED  T E X T  BRACKETED]



Sec. 09.43.340. E v a lu a tio n  o f  p ilo t p ro g ra m , (a) T he A laska Judicial 

Council shall evaluate annually the efficacy o f the p ilo t program . A m ong o ther 

factors, the evaluation shall address the speed with w hich cases are resolved, the 

satisfaction  o f the parties to the cases, the expenditures m ade by the parties to the 

cases, and the expenditure o f court resources.

(b) T he council shall w ork with the court system  to create a system  for 

efficien t collection o f inform ation needed to evaluate the program . The council shall 

report the results o f its evaluation to the governor and legislature each year by 

M arch 31.

Sec. 09.43.390. D efin itions. In AS 09.43.310 - 09 .43.390,

(1) "alternative dispute resolution procedure" includes m ediation and 

early  neutral evaluation;

(2) "covered cases" means civil cases described in A S 09.43.320(a) and 

not excluded from  participation in the program  by AS 09.43.320(b);

(3) "program " m eans the alternative d ispute resolution pilot program  

estab lished  in AS 09.43.320.

* Sec. 13. AS 09.50.280 is am ended to read:

Sec. 09 .50.280. J u d g m e n t fo r  p la in tiff; p u n itiv e  d a m a g e s . If  judgm en t is 

rendered for the plaintiff, it shall be for the legal am ount found due from the state with 

in te re s t  a s  p ro v id e d  u n d e r  AS 09.30.070 [LEG A L IN T E R E ST  FR O M  T H E  D A TE 

IT B E C A M E DU E] and w ithout punitive dam ages.

* Sec. 14. AS 09.55.440(a) is am ended to read:

(a) Upon the filing o f the declaration o f taking and the deposit with the court 

o f  the am ount o f the estim ated com pensation stated in the declaration, title to the estate 

as specified  in the declaration vests in the plaintiff, and that property  is condem ned 

and taken for the use o f the plaintiff, and the right to ju s t com pensation for it vests in 

the persons entitled to it. The com pensation shall be ascertained  and aw arded in the 

proceed ing  and established by judgm ent. The judgm en t m ust include interest at the 

rate  o f  10.5 p e rc e n t a  y e a r  [SET O U T IN AS 09.30.070] on the am ount finally 

aw arded  th a t  [W H ICH] exceeds the am ount paid into court under the declaration o f  

taking. T he interest runs from  the date title vests to the date o f  paym ent o f  the
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judgm en t.

* Sec. 15. AS 09.55.535 is repealed and reenacted to read:

Sec. 09.55.535. M a n d a to ry  a rb itra tio n , (a) A person who files an action for 

personal injury, death, or property dam age shall also subm it the claim  to the court for 

arb itra tion  unless the action is excluded under (b) o f this section.

(b) A  person is not required to com ply with (a) o f this section if  the

(1) am ount in controversy, excluding interest, costs, and attorney fees, 

exceeds 5100,000;

(2) parties have, under a written agreem ent m ade before the accrual o f 

the action, agreed to subm it the claim  to arbitration; or

(3) action

(A) is a class action;

(B) seeks equitable or declaratory relief;

(C) concerns the title to real property;

(D) is a probate action;

(E) is an appeal from  a court o f lim ited jurisdiction;

(F) involves divorce or dom estic relations;

(G) is an appeal from  action by an adm inistrative agency;

(H) is subject to the alternative dispute resolution procedure

under AS 09.43.320.

(c) W hen a claim  is subm itted as required by (a) o f  this section, the court shall 

appo in t an arbitrator to review  the claim. The arbitrator appointed to review the claim  

shall in terview  the parties and exam ine all records or m aterials relating to the claim  

and  m ay com pel the attendance o f w itnesses, interview  the parties, or consult with 

m edical specialists.

(d) An arbitrator appointed under this section shall conduct a prehearing 

se ttlem en t conference w ithin 30 days after the appointm ent. The arbitrator shall 

e s tab lish  a period for d iscovery and a date for a hearing. The hearing date m ay not 

be m ore than 120 days after the settlem ent conference.

(e) An arbitrator shall render a decision within 30 days a lte r hearing a claim

u nder (d) o f  this section. The decision m ust contain findings o f  fact and conclusions

15(JUD) -10-
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o f  law. T he decision o f the arbitrator may be rejected by a party.

( 0  If the decision o f the arbitrator is rejected by a party, the action m ay 

proceed  in the appropriate court. The arbitrator’s decision is adm issible in that action 

to the ex ten t allow ed under the A laska Rules o f Evidence and may be used by a party 

to su p p o rt or oppose a claim  of dam ages. If  a party rejects the decision o f the 

arb itra to r and litigates the action in court but is not the prevailing party in the action, 

the court shall aw ard actual costs and attorney fees to the opposing party.

(g) The provisions o f AS 09.43.010 - 09.43.180 (Uniform  A rbitration Act) 

apply  to an arbitration under this section to the extent the provisions do not conflict 

w ith  the provisions o f  this section.

Sec . 16. AS 09.65.210 is repealed and reenacted to read:

Sec . 09.65.210. D am ages re su ltin g  fro m  th e  com m ission  o f a  felony  o r  

o th e r  c o n d u c t th a t  w ould  co n stitu te  a  felony, fa) Except as provided in (b) o f this 

sec tion , a person who suffers personal injury or death may not recover dam ages for 

the personal injury or death if the injury o r death occurred while the person was

(1) engaged in the com m ission o f a felony, and the person has been 

co n v ic ted  o f  the felony, including conviction based on a guilty plea or p lea o f  nolo 

con tendere , and the felony substantially  contributed to a personal injury or death;

(2) engaged in conduct that w ould constitute the com m ission o f an 

unc lassified  felony or a class A or class B felony for which the person was not 

conv ic ted  and if the conduct

(A) substantially contributed to the injury or death; and

(B) is proven by the defendant in the civil trial by c lear and 

convincing evidence; or

(3) fleeing after the com m ission, by that person, of conduct that w ould 

constitu te  an unclassified felony or a class A or class B felony, or being apprehended 

fo r conduct that w ould constitute an unclassified felony or class A or class B felony 

if

(A) the conduct during the flight or apprehension substantially  

contribu ted  to the injury or death; and

(B) the conduct that would constitute a felony is proven by the
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defendant in the civil trial by clear and convincing evidence.

(b) If  the person is acquitted of all unclassified, class A, and class B felonies 

arising  from  the conduct, this section does not preclude the person from  recovering 

dam ages for those injuries or death.

(c) This section does not a-feet a right o f action under 42 U .S.C. 1983.

* Sec. 17. AS 09.68 is am ended by adding a new section to read:

Sec. 09.68.130. C ollection  o f se ttlem en t in fo rm a tio n , (a) Except as 

provided  in (c) o f this section, the Alaska Judicial Council shall co llect and evaluate 

inform ation relating to the com prom ise or other settlem ent o f  all civil litigation. The 

in form ation , including the case name and file num ber, a general description o f the 

claim s being settled, the dollar amount o f the settlem ent, to whom  it is to be paid, and 

any nonm onetary terms, shall be collected on a form developed by the council for that 

purpose.

(b) The inform ation received by the council under (a) o f  this section is 

confiden tia l. This restriction does not prevent the disclosure o f  sum m aries and 

s ta tis tics  in a m anner that does not allow the identification o f particular cases or 

parties.

(c) T he requirem ents of (a) of this section do not apply to the following types 

o f  cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and em ancipation o f children;

(3) children in need of aid cases under AS 47.10 o r delinquent m inors 

cases under AS 47.12;

(4) dom estic violence protective orders under AS 18.66.100 -

18.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) small claim s under AS 22.15.040.

* Sec. 18. AS 21.06 is am ended by adding a new section to read:

Sec. 21.06.087. In su ran ce  r e p o r t  (a) The director shall require reporting o f 

and shall com pile inform ation necessary to evaluate

(1) the effect o f the measures enacted in this Act on the availability and

WORK DRAFT WORK DRAFT 0-LS0169\B
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cost o f insurance in the state; and

(2) the financial health and profitability of insurers doing business in

the state.

(b) Information described in (a) o f this section shall be provided by all insurers 

do ing  business in this state in the form at specified by the d irector and m ust include 

factual inform ation stating prem ium s, claim s, expenses, and an allocation o f investm ent 

profits or losses by line of business written in this state. Information shall be com piled 

by the division in a w ay that protects the identity o f individual insureds.

(c) The director shall adopt regulations to implem ent and interpret this section, 

ir 'd u d in g  requiring insurers doing business in the state to provide inform ation 

necessary  for the division o f  insurance to carry out its responsibilities under (a) and

(b) o f this section.

(d) Beginning June 1, 1999, the information com piled under (a) o f this section 

shall be reported to the governor and the legislature annually.

(e) The division m ay consult with the A laska Judicial Council when 

determ ining what inform ation to require to be reported under (a) - (c) o f this section 

and  w hen im plem enting the com pilation required under (a) o f this section.

* Sec . 19. AS 2 2 .10.020(i) is am ended to read:

(i) T he superior court is the court o f original ju risd iction  over all causes o f 

action arising under the provisions o f AS 18.80. A person who is injured or aggrieved 

by an act, practice, or policy th a t  [W HICH] is prohibited under AS 18.80 m ay apply 

to the superior court for relief. T he person aggrieved or injured m ay m aintain an 

ac tion  on behalf o f that person or on behalf o f a class consisting o f all persons who 

are aggrieved or injured by the act, practice, or policy giving rise to the action. In an 

action  brought under this subsection, the court may grant relief as to any act, practice, 

o r policy o f the defendant th a t  [W H ICH] is prohibited by AS 18.80, regardless o f 

w hether eacn act, practice, or policy, with respect to which relief is granted, directly 

affects the plaintiff, so long as a class or m em bers o f a class o f which the p lain tiff is 

a  m em ber are or may be aggrieved or injured by the act, practice, or policy. The court 

m ay  enjoin any act, practice, or policy th a t  [W HICH] is illegal under AS 18.80 and 

m ay , su b je c t to AS 18.80.225, order any other relief, including the paym ent o f  m oney,

*13- CSSB 15(JCJD)
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that is appropriate.

* Sec. 20 . AS 22.15.030(a) is am ended to read:

(a) The district court has jurisd iction  o f  civil cases, including foreign 

judgm en ts filed under AS 09.30.200 and arbitration proceedings under AS 09.43.170, 

as follow s:

(1) for the recovery o f m oney o r dam ages when the am ount c la im ed 

exclusive o f costs, interest, and attorney fees does not exceed $100.000 [$50,000];

(2) for the recovery of specific personal property [,] when the value o f 

the property claim ed and the dam ages for the detention do not exceed $100.000 

[550,000];

(3) for the recovery o f a penalty or forfeiture, w hether given by statute 

o r arising out o f contract, not exceeding $100.000 [$50,000];

(4) to give judgm ent w ithout action upon the confession o f  the 

defendan t for any o f the cases specified in this section, except for a penalty  or 

forfeiture im posed by statute;

(5) for establishing the fact o f death or cause and m anner o f  death o f  

any person in the m anner prescribed in AS 09.55.020 - 09.55.069;

(6) for the recovery o f the possession o f prem ises in the m anner 

p rov ided  under AS 09.45.070 - 09.45.160 when the value of the arrears and dam age 

to the property does not exceed $100,000 [$50,000];

(7) for the foreclosure o f a lien w hen the am ount in controversy  does 

n o t exceed  $100,000 [$50,000];

(8) for the recovery o f m oney or dam ages in m otor vehicle tort cases

w hen  the am ount claim ed exclusive o f costs, interest, and attorney fees does not

exceed  $100.000 [$50,000];

(9) over civil actions for taking utility service and for dam ages to or 

in terference w ith a utility line filed under AS 42.20.030;

(10) over cases involving protective orders for dom estic violence under 

A S 18.66.100 - 18.66.180.

* Sec. 21 . R ule 16.1(c), A laska Rules o f Civil Procedure, is am ended to read:

(c) M otion  to  S e t T r ia l a n d  C ertifica te . U nless o th e rw ise  o rd e re d  hv  th e

WORK DRAFT WORK DRAFT 0-LS0169VB
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c o u rt , a  [A] m otion to set trial may not be filed until a f te r  th e  m ee tin g  o f p a rtie s  

u n d e r  p a ra g r a p h  (n) o f th is ru le  has o c c u rre d  a n d  th e  sch ed u lin g  o r d e r  u n d e r  

R u le  16(b) has been  issued  [105 DAYS A FTER  SER V IC E O F T H E  SU M M O N S 

A N D  C O M PLA IN T]. A party seeking to obtain a trial date m ust serve and file a 

m otion to set trial together with a certificate, signed by counsel, stating:

(1) T hat the issues in the case have actually been jo ined ;

(2) That all parties have com pleted discovery or will have a reasonable 

opportunity  to do so w ithin the next 60 days;

(3) T hat the procedure for listing w itnesses and exhibits and providing 

exh ib it copies, as set forth in paragraph (d) o f this rule has been com pleted;

(4) W hether trial by ju ry  has been tim ely dem anded;

(5) The estimated num ber of days for the trial, including estimates for 

each p a rty ’s case and for ju ry  selection;

(6) The names, addresses and telephone num bers o f all attorneys and 

p ro  se parties who are responsible for the conduct o f the litigation;

(7) W hich, if any, statute or rule entitles the case to preference on the

trial calendar;

(8) That the parties have com plied w ith paragraph (k) o f this rule.

* Sec. 22. Rule 16.1(n), A laska Rules o f Civil Procedure, is repealed and reenacted to read:

(n) M eeting  o f P a rtie s . Except when otherw ise ordered, the parties shall, as 

soon  as practicable after the exchange o f initial d isclosures required under Rule 

26(a)(1) and in any event at least 14 days before a scheduling conference is held or 

a  scheduling  order is due under Rule 16(b), m eet to discuss the nature and basis o f

their claim s and defenses and the possibilities for a prom pt settlem ent or resolution o f

the case and to develop a proposed discovery plan. The attorneys o f  record and all 

unrepresen ted  parties that have appeared in the case are jo in tly  responsible for 

arranging and being present or represented at the meeting, for attem pting in good faith 

to agree on the proposed discoveiy plan, and for submitting to the court within 10 days 

after the m eeting a  written report outlining the proposed discovery plan. The proposed 

d iscovery  plan shall indicate the parties’ view s and proposals concerning

(1) what changes should be made in the tim ing or forms o f subsequent

-15-
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disclosures under the rules, including a statem ent as to when the d isclosures required 

under R ule 26(a) w ere mad 3;

(2) the subjects on which discover)' may be needed, w hen discovery  

should  be com pleted , and w hether discovery should be conducted in phases o r be 

lim ited to or focused upon particular issues;

(3) w hat changes should be m ade in the lim itations on discovery  

im posed under these rules and w hat o ther lim itations should be im posed;

(4) w hether a scheduling conference is unnecessary;

(5) w hether there will be d ispositive or partially d ispositive m otions 

filed in the case and w hether o ther deadlines should be set aside pending resolution o f 

the d ispositive or partially  dispositive m otions by the court; and

(6) any other orders that should be entered by the court under 

R ule 16(b) and (c).

* Sec. 23. R ule 41(a), A laska Rules o f Civil Procedure, is am ended by adding a new  

paragraph  to read:

(3) Settlem ent Inform ation. If a voluntary dism issal under this rule is 

the result o f  com prom ise or other settlem ent o f the parties, the parties shall subm it to 

the A laska Judicial Council the inform ation required under AS 09.68.130. A notice 

o f  d ism issal m ade under ( l) [a ]  o f this subsection m ust be accom panied by a 

certification signed by or on behalf o f the p lain tiff that the inform ation required under 

A S 09 .68 .130  has been subm itted to the A laska Judicial Council. A stipulation o f 

d ism issal m ade under (1 )[b] o f  \ i i s  subsection m ust be accom panied by such a 

certification  signed by or on behalf o f all parties who have appeared in the action. 

T he requ irem ents o f  this paragraph do not apply to the types o f  cases listed in 

AS 09.68.130(c).

* Sec. 24. R ule 68, A laska Rules o f Civil P rocedure, is repealed and reenacted to read: 

R u le  68. O ffe r  o f J u d g m e n t, (a) At any time m ore than 10 days before the 

trial begins, either the party m aking a claim  or the party defending against a claim  may 

serve  upon the adverse party an offer to allow  judgm ent to be entered in com plete 

sa tisfac tion  o f the c laim  for the m oney o r property or to the effect specified  in the 

offer, w ith  costs then accrued. The offer may not be revoked in the 10-day period

WORK DRAFT WORK DRAFT 0-LS0169VB
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follow ing service o f the offer. If, within 10 days after service o f the offer, the adverse

party  serves written notice that the offer is accepted, e ither party m ay then file the 

o ffer and notice o f acceptance together with proof o f service, and the clerk  shall enter 

judgm en t. An offer not accepted within 10 days is considered  w ithdraw n, and 

evidence of the offer is not admissible except in a proceeding to determ ine costs. The 

fact that an offer is m ade but not accepted does not preclude a subsequen t offer.

(b) If the judgm ent finally rendered by the court is not m ore favorable to the 

o fferee than the offer, the prejudgm ent interest accm ed up to the date judgm ent is 

en tered  shall be adjusted as follows:

(1) if the offeree is the party m aking the claim , the interest, rate will be 

reduced by the am ount specified in AS 09.30.065;

(2) if the offeree is the party defending against the claim , the interest 

rate will be increased by the am ount specified in AS 09.30.065.

(c) If  the judgm ent finally rendered by the court is not m ore favorable  to the 

offeree than the offer, the court’s aw ard o f attorney’s fees under R ule 82 shall be 

ad justed  as follows:

(1) if the offeree is the party m aking the claim , the court shall adjust 

its aw ard o f attorney’s fees to the offeree as follows:

(A) if the offer was served no latex ihan 30 days after both

parties m ade the disclosures required by Rule 26(a)(1), the a tto rney ’s fees

aw ard shall be reduced by 50 percent;

(B) if the offer was served more than 30 days after both parties 

m ade the d isclosures required by Rule 26(a)(1) bu t m ore than 90 days before 

the trial began, the attorney’s fees aw ard shall be reduced by 30 percent;

(C) if the offer was served 90 days o r less bu t m ore than 10

days before the trial began, the attorney’s fees aw ard shall be reduced by 20

percent;

(2) if the offeree is the party defending against the c la im , the court 

shall adjust its aw ard o f attorney’s fees to the offeror as follow s:

(A) if the offer was served no later than 30 days after both

parties m ade the disclosures required by Rule 26(a)(1), the a tto rney ’s fees

-17-
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aw ard shall be increased by 50 percent;

(B) if  the offer was served more than 30 days after both parties 

m ade the disclosures required by R ule 26(a)(1) but m ore than 90 days before 

the trial began, the a tto rney’s fees aw ard shall be increased by 30 percent;

(C) if  the offer was served 90 days or less but m ore than 10 

days before the trial began, the attorney’s fees award shall be increased by 20 

percent.

(d) W hen the liability o f one party to another has been determ ined by verdict, 

order, or judgm ent, but the am ount or extent of the liability rem a..is to be determ ined 

by fu rther proceedings, the party adjudged liable may make an offer o f judgm ent, 

w hich  shall have the sam e effect as an offer m ade 90 days or less but m ore than 10 

days before trial begins, if it is served not less than 10 days before the com m encem ent 

o f  hearings to determ ine the am ount or extent o f  liability.

* Sec. 25 . R ule 72.1(g), A laska R ules o f Civil Procedure, is am ended to read:

(g) D iscovery. Except by leave o f court, no discovery m ay be conducted until 

the report o f the panel has been filed o r until 60 davs a fte r  selection o f the  panel [80 

D A Y S H A V E ELA PSED  FROM  T H E D A TE T H E CASE IS A T  ISSUE], w hichever 

is first to occur, unless discovery is further stayed for good cause by order o f the court.

* Sec. 26 . R ule 95(b), A laska Rules o f Civil Procedure, is am ended to read:

(b) In addition to its authority  under (a) o f this rule and its pow er to punish 

fo r contem pt, a court m ay, after reasonable notice and an opportunity to show  cause 

to the contrary , and after hearing by the court, if  requested, im pose a fine not to 

exceed  $10,000.00 [$1,000.00] against any attorney who practices before it fo r failure 

to com ply  w ith these rules or any rules prom ulgated by the suprem e court.

* Sec. 27 . R ule 1(a)(1), D istrict C ourt Rules o f Civil Procedure is am ended to read:

(1) The procedure in civil actions and proceedings before district judges 

and m agistrates shall be governed by the rules governing the procedure in the superior 

court to the extent that such rules are applicable. H ow ever, un less o therw ise  ag reed  

bv  a ll p a rtie s  o r  p e rm itted  bv  o rd e r  o f  the  c o u rt in exceptional cases a n d  fo r good 

c a u se  sh o w n , d iscovery  shall he  lim ited  to  the  d isc losu res re o u ire d  u n d e r  C ivil 

R u le  26 (a) a n d  to  th e  tak in g  hv  e ach  p a r ty  o f  th e  dep o sitio n  o f one o r  m o re

CSSB 15(JUD) -18-
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o p p o s in g  p a r t ie s  a n d  o f one ad d itio n a l person  w ho is n o t a  p a rty .

* Sec. 28 . Rule 4, D istrict Court Rules o f Civil Procedure, is am ended by adding a new 

subsection  to read:

(b) U nless otherw ise perm itted by order of the court in exceptional cases and 

for good  cause show n, all parties shall file a m em orandum  to set the case for trial, as 

set ou t in Civil Rule 40(b), no later than 180 days after service o f  the com plaint on all 

parties to the case. The parties shall subm it a jo in t m em orandum  to set the case for 

tria l, w hich m ay state their separate positions if  they do not agree concern ing  the 

inform ation or estim ates to be provided in the m em orandum . T he court shall set the 

trial to com m ence on a date not less than 30 and not more than 90 days after the filing 

o f the  m em orandum  to set the case for trial, unless a continuance is granted by the 

co u rt under C ivil Rule 40(e).

* S ec . 29 . R ule 511, A laska Rules o f Appellate Procedure, is am ended by adding a new 

subsection  to read:

(e) S e ttle m e n t In fo rm a tio n . I f  a dismissal under (a) o r (b) o f this rule is the 

resu lt o f  com prom ise or other settlem ent between the parties, the parties shall subm it 

to the A laska Judicial Council the information required under AS 09.68.130. A 

d ism issal by- agreem ent under (a) of this rule m ust be accom panied by a certification 

s igned  by the attorneys o f record for all parties that the inform ation required  under 

AS 09.68.130 has been subm itted to the Alaska Judicial Council. A dism issal by the 

ap p e llan t o r petitioner m ade under (b) o f this rule m ust be accom panied  by such a 

certifica tion  signed by the appellan t’s or petitioner’s attorney o f record. The 

requ irem ents o f this subsection do not apply to the types o f  cases listed  in 

AS 09.68 .130(c).

* S ec. 30 . AS 08.64.326(a)(12); AS 08.68.270(10); AS 09.55.536, 09 .55.560(2), and 

09 .55 .560(3) are repealed.

* Sec . 31 . Rules 16.l(k )(4 ) and 72.1, A laska Rules o f Civil P rocedure, arc repealed.

* S ec. 32 . AS 09 .17.020(a), (c), (d), and (e), as repealed and reenacted by sec. 7 o f  this 

A ct, have the  effect o f am ending

(1) Rule 49, A laska Rules of Civil Procedure, by requiring the ju ry  to conduct 

a separa te  proceed ing  fo r the determ ination o f a punitive dam ages aw ard  after it has

WORK DRAFT WORK DRAFT 0-LS0169\B
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determ ined  that punitive dam ages are allow ed in a case; and

(2) Rule 26(b) and (d), A laska Rules o f Civil Procedure, by affecting the 

scope, lim its, tim ing, and sequence o f discovery allow ed in a case.

* S ec . 33 . AS 09.30.065, as am ended by sec. 9 o f this Act, has the effect o f am ending 

R ule  68, A laska Rules o f Civil Procedure, by altering the m anner in which in terest under 

AS 09 .30 .070  is adjusted under AS 09.30.065 when a judgm ent is not m ore favorable to the 

o fferee than the offer.

* Sec . 34. AS 09.43.310 * 09.43.390, as enacted by sec. 12 o f this Act, has the effect o f 

am end ing  R ule 100, A laska Rules of Civil Procedure, by m aking the m ediation process 

m andato ry  for certain civil cases in the superior court, Third Judicial D istrict, and by 

exp an d in g  the scope o f the rule to include other form s o f alternative dispute resolution in 

add ition  to m ediation.

* S ec. 35. AS 09 .55 .535(0 , as enacted in sec. 15 o f this Act, has the effect o f am ending 

R ule 79(b), A laska Rule o f  Civil Procedure, by allow ing the aw ard o f  actual costs in certain 

actions.

* Sec . 36 . AS 09 .55 .535(0 , as enacted in sec. 15 o f  this Act, has the effect o f am ending 

R ule 82(b), A laska Rule o f Civil Procedure, by allow ing the award o f actual attorney fees in 

certain  actions.

* Sec. 37. APPLICA BILITY , (a) Sections 1, 9, 15, 20 - 22, 24 - 28, 30, and 31 o f  this 

A ct app ly  to all civil actions filed on or after the effective date o f those sections.

(b) Sections 3 - 8 ,  10, 11, 13, 16, and 19 o f this A ct apply ro all causes o f action 

accru ing  on o r after the effective date of those sections.

(c) Section 12 of this A ct applies only to those civil actions covered by the p ilot 

p rogram  for alternative dispute resolution established under the provisions o f AS 09.43.310 -

09 .43 .390 , as enacted by sec. 11 o f  this Act, filed on o r after January 1, 1998.

(d) Sections 17, 23, and 29 o f this A ct apply only to all voluntary dism issals o f civil 

actions filed w ith the state court on or after January  1, 1998.

(e) Section 18 of this Act applies to all insurers doing business in this state on or after 

the effec tive  date o f that section.

* S ec . 38. SEV ERA BILITY . Under AS 01.10.030, if any provision o f  this A ct or the 

application  o f  a  provision o f this Act to any person or circum stance is held invalid , the
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rem ainder o f this A ct and the application to o ther persons shall not be affected.

* Sec. 39. R E V ISO R ’S INSTRUCTIO N. D ue to the addition of AS 09.43.310 - 09.43.390 

in sec. 12 o f this A ct, in AS 21.89.100(d), the revisor o f statu tes shall substitu te 

"AS 09 .43 .010  - 09 .43.220" for "AS 09.43."

* S ec . 40. (a) AS 09.17.020(a), (c), (d), and (e), as repealed and reenacted by sec. 7 o f  

this A ct, take effect only if sec. 32 o f this A ct receives the tw o-thirds m ajority  vote o f  each 

house required  by art. IV, sec. 15, C onstitution o f the State o f Alaska.

(b) AS 09.43.310 - 09.43.390, as enacted by sec. 12 o f this Act, takes effect only if 

sec. 34  o f  this A ct receives the tw o-thirds m ajority vote o f each house required  by art. IV, 

sec. 15, C onstitution o f the State o f Alaska.

(c) T he  am endm ents or the repeal o f the following court rules takes effect only if all 

am endm en ts and the repeal listed in this subsection receive the tw o-thirds m ajority  vote o f 

each  house  required  by art. IV, sec. 15, C onstitution o f  the State o f A laska:

(1) Rule 16.1(c), A laska Rules o f Civil Procedure, as am ended by sec. 21 o f 

this A ct;

(2) R ule 16.l(n ), A laska Rules o f Civil Procedure, as am ended by sec. 22 o f 

this A ct;

(3) Rule 16.1(k)(4), A laska Rules o f Civil Procedure, repealed by sec. 31 o f 

this Act.

(d) AS 09.68.130, as enacted by sec. 17 o f this Act, takes effect only if secs. 23 and 

29 both receive the tw o-thirds m ajority vote o f each house required by art. IV , sec. 15, 

C onstitu tion o f  the S tate o f A laska.

* S ec . 41 . Sections 17, 23, and 29 o f this A ct take effect January 1, 1998.

* S ec . 42. E xcep t t > provided in sec. 41 o f this A ct, this A ct takes effect im m ediately 

rn d er A S 01.10.070(c).
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LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  M arch 12, 1997

S U B JE C T : C ivil actions - (C SSB  15(JU D))

T O : Senator R obin  T aylor
Attn: Laura

F R O M : M ichael F. Ford
L egislative C ounsel

T he am endm ents you requested are attached. A s to am endm ents B. 1, B.3, B.4, B .5, and B.6 
there exists a constitutional problem . Specifically, the inclusion o f  these am endm ents w ould 
v io late  A rticle  II, section  13, o f  the A laska C onstitu tion , w hich  requires that each  bill be 
co n fin ed  to one subject. T hese am endm ents are an effort to change p rovisions o f  law  
relating to insurance and interest rates applicable to contracts and loans. It has consisten tly  
been the position o f  our office that "civil actions" constitutes a  subject that does not include 
insurance or interest rates app licab le  to contracts and loans. G iven the tim e constra in ts, we 
have not am ended other sections o f  law  affected by am endm ent B.6. Those sections should  
be rev iew ed before am endm ent B .6 is adopted by the com m ittee.

P lease con tact me i f  you have further questions.

M F F :jd r 
97-169 .jd r

A ttachm ents
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A M E N D M E N T

O F F E R E D  IN  T H E SE N A T E

TO : D raft CSSB 15(JUD) ("B" V ersion, D ated 3/11/97)

0-LS0169\B.l
; Ford

3/12/97

1 Page 1, line 1, fo llow ing "ac tions;":

2 Insert "re la ting  to  u n in su re d  a n d  u n d e rin su re d  m o to r vehicle in su ra n c e  a n d  b o n d s;"

3 Page 14, fo llow ing  line 29:

4  Insert a new bill section to read:

5 " * S e c . 21. AS 28.22 .201(a) is am ended to read:

6 'a )  T he uninsured and underinsured  m otorists coverage requ ired  under this

7  chap ter

8 (1) a pplies [DOES NOT APPLY] to bodily  injury, sickness, d isease, or

9 d ea th  o f  an insured o r dam age to  o r destruction o f property  o f  an insured even  if

10 [UNTIL] the lim its o f  liability  bonds and policies that apply have n e t  been used up  by

11 paym ents o r judgm en ts  o r settlem ents; how ever, the  in s u re r  sh a ll, in  each  in s ta n c e .

12 receive a  c re d it  a g a in s t th e  in s u re d 's  to ta l  d am ag es  f o r  a m o u n ts  a c tu a lly  rece iv ed

13 b v  th e  in su re d  fo r  c o v e red  c la im s fro m  o th e r  sou rces, in c lu d in g  lia b ility  b o n d s .

14 o th e r  in su ra n c e  po lic ies, ju d g m e n ts , o r  se ttlem en ts ;

15 (2) m ust be a sing le com bined coverage; and

16 (3) m ay be rejected by the insured in w riting; if  the insured has rejected

17 u n in su re d  o r underinsured coverage, the coverage m ay not be included in a

18 supplem ental, renew al, o r  replacem ent policy unless the insured subsequently  requests

19 un insured  o r underinsured  coverage in writing."

20  P age 19, fo llow ing  line 26:

21 Insert a  new  bill section to read:

22  "* S ec . 32. AS 28.20 .445(c), 28 .20 .445(h); AS 28.22.211; and AS 2 8 .4 0 .100(a)(22) are

23 repealed ."

-1-
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1 Page 20, line 19:

2 D ele te  "20 - 22, 2 4 - 2 8 ,  30, and 31"

3 Insert "20, 22 , 23, 25 - 29, 31, and 33"

4  Page 20, line 26:

5 D ele te  "23, and  29"

6 Insert "24, and 30"

7 P age 21, line 6:

8 D elete "sec. 32"

9 Insert "sec. 34"

10 P age 21 , line 9:

11 D elete  "sec. 34"

12 Insert "sec. 36"

13 Page 21 , line  14:

14 D ele te  "sec. 21"

15 Insert "sec. 22"

16 P age 21, line 16:

17 D ele te  "sec. 22"

18 Insert "sec. 23"

19 P age 21, line  18:

20 D ele te  "sec. 31"

21 Insert "sec. 33"

22 P age 21, lines 20  - 21:

23 D elete  "secs. 23 and 29"

24 Insert "secs. 24 and 30"

-2-
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19
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23

Page 13, fo llow ing  line 17:

In sert a new  bill section  to read:

"* S ec . 19. AS 21.36  is am ended by adding a new  section to read:

Sec. 21 .36.128. C ivil ac tio n  f o r  c la im  se ttle m e n t p ra c tic e s , (a) A  person 

w ho  alleges a  vio lation o f  AS 21.36.125 o r a violation o f  a trade practice o r claim  

se ttlem en t regulation  adopted  by the d irec to r m ay bring a  civil action fo r dam ages. 

N o tw ith stand ing  any o ther provision o f  law , a person bringing an action under this 

section m ay not be required to prove that the violation occurred with a frequency that 

ind icates a  general business practice.

(b) B efore filing  a civil action under (a) o f this section, the person filing  the 

ac tion  shall give at least 60 days w ritten notice to the person w ho com m itted  the 

v io lation . N otice requ ired  under this subsection m ust include

(1) a  copy  o f  the statute o r regulation that the person is claim ed to

have violated;

(2) the facts and circum stances g iving rise to the violation;

(3) the nam e o f any individual involved in the violation;

(4) reference  to  any policy that is relevant to  the v iolation; this 

parag raph  does not apply  if  the person bringing the civil action is a  third party 

c la im an t unless the in su rer has provided the person bringing the civil action w ith a 

copy  o f  the policy; and

(5) a  sta tem ent that ihe notice is given in com pliance w ith this

subsection .

(c) If, w ithin 60 days after notice required under (b) o f this section is received 

by the insurer, the insurer pays the dam ages claim ed by the person, bringing the action 

o r co rrec ts  the settlem ent practice g iving rise to the action, a  person m ay not bring

0-LS0169VB.2
Ford

3/12/97

A M E N D M E N T

O FFER ED  IN TH E SENATE

TO: Draft CSSB 15(JUD) ("B" Version)

-1-
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an action under (a) o f this section.

(d) If an insurer receives a notice described under (b) o f  this section o r settles 

an alleged violation as provided under (c) o f  this section, the insurer shall provide a 

copy  o f  the notice to the director or notify the d irecto r o f  the settlem ent w ithin 30 

days after receiving the notice or settling the m atter.

(e) U pon m ailing or delivering the notice requ ired  under (b) o f  this section, 

the applicable tim e lim it for com m encing an action under (a) o f this section shall be 

to lled  for 65 days.

(f) I f  the person filing an action under (a) o f  this section is a prevailing party, 

the person  m ay recover

(1) costs and reasonable attorney fees; and

(2) dam ages that are foreseeable as a result o f  the violation, including 

dam ages in excess o f applicable insurance policy  lim its.

(g) N otw ithstanding any other provision o f  law , a  person filing an action 

under (a) o f  this section may recover punitive dam ages if  the act o r om ission  giving 

rise  to  the violation is

(1) w ilful, w anton, or m alicious; o r

(2) in reckless disregard o f the rights o f  the person filing the civil

action.

(h) The rights provided under this section are in addition to o ther rights 

p rov ided  by law."

R enum ber the fo llow ing bill sections accordingly.

P age 20, line  19:

D ele te  "20 - 22, 24 - 28, 30, and 31”

Insert "21 - 23, 25 - 29, 31, and 32"

Page 20 , line 21:

D ele te  "and 19"

Insert "19, and 20"

0-LS0169\B.2
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1 P age 20, line 26:

2 D ele te  "23, and 29"

3 Insert "24, and  30"

4 Page 21, line 6:

5 D ele te  "sec. 32"

6 Insert "sec. 33"

7 Page 21 , line 9:

8 D ele te  "sec. 34"

9 Insert "sec. 35"

10 P age 21 , line 14:

11 D ele te  "sec. 21"

12 Insert "sec. 22"

13 Page 21, line 16:

14 D ele te  "sec. 22"

15 Insert "sec. 23"

16 P age 21, line 18:

17 D ele te  "sec. 31"

18 In sert "sec. 32"

19 P age 21, lines 20  - 21:

20  D ele te  "secs. 23 and 29"

21 In sert "secs. 24  and 30"

22 P age 21 , line 23:

23 D ele te  "23, and 29"

24  Insert "24, and 30"

-3-
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1 Page 21 , line 24:

2 D e le te  "sec. 41"

3 Insert "sec. 42"
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Ford

3/12/97

1 Page 1, line 1, follow ing "actions;":

2 Insert "relating to motor vehicle liability insurance;"

3 P age 14, fo llow ing line 29:

4  Insert a  new  bill section to read:

5 "* Sec. 21 . AS 28.22 is am ended by adding a  new section to read:

6 Sec. 28.22.150. Required medical payment policy provision, (a) I f  the

7 in su rance  carrier denies coverage fo r a claim  for m edical trea tm ent by the insured

8 u nder a m otor vehicle liability  policy that contains m edical coverage and the c la im

9 is later determ ined to be covered under the policy, the insurance carrier shall pay the

10 in su red ’s

11 (1) actual costs, plus interest from  the date the claim  is received by the

12 insurer; and

13 (2) actual attorney fees o r an am ount equal to  50  percen t o f  the

14 d ispu ted  claim , w hichever is greater; actual attorney fees aw arded  under this

15 paragraph  m ay not exceed $250 per hour o f  w ork perform ed."

16 R en u m b er the fo llow ing bill sections accordingly.

17 P age 20, fo llow ing  line 18:

18 Insert a new bill section to read:

19 "* Sec. 38. AS 28.22.150(2), enacted by sec. 21 o f th is Act, am ends R ule 82(b), A laska

20  Rules o f  Civil Procedure, by providing for attorney fee awards in certain cases that m ay differ

21 from  those aw arded  under Rule 82(b)."

A M E N D M E N T

O FFERED IN THE SENATE

TO: D raft CSSB 15(JUD) ("B" Version)

-1-
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Elenum ber the fo llow ing  bill sections accordingly.

Page 20, line  19:

D ele te  "20 - 22, 24 - 28, 30, and 31"

Insert "20, 22, 23, 25 - 29, 31, and 32"

P age 20, line 21:

D ele te  "and 19"

In sert "19, and 21"

P age  20, line 26:

D ele te  "23, and 29"

In sert "24, and 30"

P age  21, line  6:

D ele te  "sec. 32"

In sert "sec. 33"

P age 21, line  9:

D ele te  "sec. 34"

In sert "sec. 35"

Page 21, line  14:

D ele te  "sec. 21"

In sert "sec. 22"

Page 21, line  16:

D ele te  "sec. 22"

In sert "sec. 23"

Page 21, line  18:

D ele te  "sec. 31"

0-LS0169\B.3
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3/12/97

AJVLEND-M E .K I

1 Page 1, line 1, fo llow ing "ac tions;":

2 Insert " re la tin g  to  w o rk e rs ' c o m p en sa tio n  in su ra n c e ;"

O FFERED  IN THE SENATE

TO: Draft CSSB I5(JUD) ("B" Version)

Page 14, fo llow ing  line 29:

Insert new  bill sections to read:

"* S ec . 21 . AS 23.30.015(e) is am ended to read:

(e) E x c e p t fo r  a c tu aL co sts  a n d  a tto rn e y  fees, a n  e m p lo y e r sh a ll d is t r ib u te  

to  the  em ployee a ll.am o u n ts  recQYere<Lunder.a th ird -p a r tv  assignm en t if  a  v io la tio n  

o f  a n  a p p lic a b le  p ro v is io n  o f  law  o r  c o n tra c tu a l  p ro v is io n  re la tin g  to  em p loyee  

s a fe tv _ w a s  _a s u b s ta n t ia l  fa c to r  in c a u s in g , th e  em p lo y ee 's  in ju ry  fo r  w h ich  

com pensa tion  w as paid . In  all o th e r  cases an  [AN] am ount recovered by the em ployer 

under an assignment, w hether by action o r com prom ise, shall be d istribu ted  as follow s: 

(1) the em ployer shall retain an am ount equal to

(A) the expenses incurred by the em ployer in respect to the action 

or com prom ise, including a reasonable attorney fee determ ined  by the board;

(B ) the cost o f all benefits actually  furn ished  by the em ployer 

under this chapter;

(C ) all am ounts paid as com pensation  and second-in jury  fund

paym ents;

(D ) the present value o f  all am ounts payable later as 

com pensation (present value to be com puted  from  a schedule prepared by the 

board), and the present value of the cost o f all benefits to be furnished later under 

AS 2 3 .30 .095  (as estim ated  by the board), the am ounts so  com puted  and 

estimated to be retained by the em ployer as a trust fund to pay com pensation  and 

the cost o f benefits as they becom e due and to pay any finally rem aining excess

-1
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1 sum  to the person en titled  to com pensation or to the rep resen ta tive ; and

2 (2 ) the em ployer shall pay any excess to the person  en titled  to

3 com pensa tion  o r to the representative o f  that person.

4 * S ec. 22 . AS 23 .30 .015(g) is am ended  to read:

5 (g) A iLam Q U Jils. re c o v e re d  bv  an  em ployee  o r  a r e p re s e n ta tiv e  o f  an

6 emplo.YeeJrg m  a  th ir d  p a r ty  sh a ll be  re ta in e d  by th e  em p lo yee i f  a  v io la tio n  o f  an

7 aPDJka.ble.p roy ision  o f la \v  o r  co n tra c tu a l provision re la ting  to  e m p lo y ee  sa fe ty  w as

8 a a i f e t a n t i a l  fa c to r- in .c a u s in g .th e  em plovee!s in iu rv  fo r  w h ich  c o m p e n sa tio n  w as

9 p a id . In  all o th e r  cases, if [IF] the em ployee or the em ployee's represen ta tive  recovers

10 dam ages from  the third person, the em ployee or representative shall p rom p tly  pay  to the

11 em ployer the total am ounts paid  by the em ployer under (eK D fA ) - (C ) [(e)(1 )(A ), (B),

12 A N D  (C)] o f  this section, insofar as the recovery is sufficien t afte r deducting  all

13 litigation  costs and expenses. A ny excess recovery by the em p loyee  o r represen tative

14 shall be cred ited  against any am ount payable by the em ployer thereafter."

15 R enum ber the fo llow ing  bill sections accordingly .

16 Page 20 , line 19:

17 D ele te  "20 - 22, 24  - 28, 30, and 31"

18 In se rt "20, 23, 24, 26 - 30, 32, and 33"

19 Page 20, line 21:

20  D ele te  "and 19"

21 In se rt "19, 21, and 22"

22 Page 20 , line 26:

23 D ele te  "23, and  29"

24 In sert "25, and 31"

25 Page 21 , line 6:

26 D ele te  "sec. 32"

27 Insert "sec. 34"

•2-



1 Page 21, line 9:

2 D ele te  "sec. 34"

3 Insert "sec. 36"

4 Page 21 , line 14:

5 D ele te  "sec. 21"

6 In se rt "sec. 23"

7 Page 21, line  16:

8 D ele te  "sec. 22"

9 In sert "sec. 24"

10 Page 21, line 18:

11 D ele te  "sec. 31"

12 In se rt "sec. 33"

13 P age 21, lines 20  - 21:

14 D ele te  "secs. 23 and 29"

15 In se rt "secs. 25 and 31"

16 Page 21, line  23:

17 D ele te  "23, and 29"

18 In se rt ”25 , and 31"

0-LS0169\B.4

19 Page 21, line 24:

20 D ele te  "sec. 41"

21 In se rt "sec. 43"
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AJME N D M E N T

1 Page 1, line  1, fo llow ing  "actions;":

2 In se rt "relating to insurance premium rates;"

3 Page 13, fo llow ing  line 17:

4  In se rt a  new  bill section to read:

5 "* S ec . 19 . A S 21.39.040 is am ended by adding new subsections to read:

6 (1) Notwithstanding the other provisions o f this section, a  rate filing  that im poses

7  a  h ig h e r  prem ium  rate m ay not take effect until a fter the d irec to r conducts a public

8 hearing  on the proposed  rate increase. T he d irecto r shall p rov ide notice o f  the hearing

9 re q u ire d  under this subsection by publication in a t least one new spaper o f  general

10 circulation and by publication in the periodical published by the A laska B ar A ssociation.

11 N o tice  m ust be published at least 60 days prior to the scheduled  hearing, m ust contain

12 the date, place, and time o f the hearing, and shall sum m arize the rate filing  request. T he

13 director m ay require the insurer filing the rate increase to pay the costs o f  conducting  the

14 hearing .

15 (m ) U pon request, the d irector shall allow  a person to  intervene in the rate

16 re v ie w  process. T he director m ay o rder d iscovery as allow ed under A laska Rules o f

17 C iv il P rocedure. A  hearing required  under (1) o f  this section m ay not occur until

18 d isco v ery  is com plete.

19 (n) The director shall disapprove a rate filing that imposes a  h igher prem ium  rate

20 if  the director determines that the rate filing is not in the public  interest. The burden o f

21 p ro o f  tha t a rate filing  is in the public interest rests w ith the insurer w ho files the rate.

22 I f  the rate filing results in the insurer earning a rate o f  return that equals or exceeds the

23 p re judgm en t in terest rate under AS 09.30.070(a), the rate filing  shall be p resum ed not

24 to  be in the public interest.

O FFER ED  IN  TH E SENATE

TO : D raft CSSB 15(JUD )("B" Version)
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(o) A  person who intervenes in a rate proceeding  under (m ) o f  this section  shall 

be considered  a  public  in terest litigant. I f  the in tervenor is successfu l in opposing  the 

ra te  increase, the in tervenor shall receive actual reasonable a tto rney  fees and costs 

in cu rred  in the rate p roceed ing  from  the insurer. I f  the in su rer is g ran ted  the rate  

increase and the director determ ines that the efforts o f the in tervenor w ere in good  faith, 

not frivolous, o r substan tia lly  advanced the public  interest, the in tervenor shall receive 

actual reasonable  attorney  fees and costs incurred in the rate proceeding ."

R enum ber the fo llow ing bill sections accordingly.

Page 20, fo llow ing  line 18:

Insert a new  bill section to  read:

"* S ec . 38 . R E Q U IR E D  IN SU R A N C E  R A TE R E D U C T IO N . E x cep t fo r w et m arine

insurance rates, all insurance rates filed with the d ivision o f insurance shall be  reduced  by 10

percen t from  those filed  on January  1, 1997."

R enum ber the fo llow ing  bill sections accordingly.

Page 20, line 19:

D ele te  "20 - 22 , 24 - 28, 30, and 31"

Insert "21 - 23, 25 - 29 , 31, and  32"

Page 20, line 21:

D ele te  "19"

Insert "20"

Page 20, line 26:

D ele te  "23, and  29"

Insert "24, and 30"

Page 21, line  6:

D ele te  "sec. 32"

-2-
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A M E N P. M E N T

P age 1, line  1, fo llow ing  "ac tions;":

Insert "relating to interest in a contract or loan;"

P age 14, fo llow ing  line 29:

In se rt a new  bill section to read:

"* S ec . 21 . AS 45 .45 .010(b) is am ended to read:

(b) Interest may not be charged by express agreem ent o f  the parties in a contract 

o r  loan  com m itm en t that is m ore than five percentage points above the annual rate 

charged m em ber banks for advances by the 12th Federal R eserve D istrict on the day on 

w h ich  the contract o r loan com m itm ent is m ade. A  con tract o r loan com m itm ent in 

which the p rincipal am ount exceeds $250.000 [$25,000] is exem pt from  the lim itation 

o f  th is subsection ."

R en u m b er the fo llow ing bill sections accordingly.

Page 20 , line  19:

D ele te  "20 - 2 2 ,2 4  - 28, 30, and 31"

In se rt "20, 22, 23, 25 - 29, 31, and 32"

P age 20, line  26:

D ele te  "23, and 29"

In se rt "24, and 30"

P age 21 , lin e  6:

D ele te  "32"

0-LS0169\B.6
Ford

3/12/97

O FFER ED  IN TH E HOUSE

TO: CSSB 15(JUD) ("B" Version, Dated 3/11/97)
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Page 21, line  9:

D ele te  "34"

In sert "35"

P age  21, line  14:

D ele te  "21"

Insert "22"

Page 21, line  16:

D ele te  "22"

In sert "23"

P age 21, line  18:

D ele te  "31"

In sert "32"

Page 21, lines 20 - 21:

D e le te  "secs. 23 and 29" 

In sert "secs. 24 and  30"

P age 21 , line  23:

D ele te  "23, and 29" 

In sert "24, and 30"

P age 21, line  24:

D ele te  "41"

In sert "42"

Insert "33"

-2-
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1 Page 12, fo llow ing  line 27:

2 Insert a new  bill section to read:

3 "* S ec . 18. AS 18.80 is am ended by adding a new  section to read:

4  Sec. 18.80.225. P u n itiv e  d am a g e s  fo r  un law fu l e m p lo y m en t p rac tic e s . (a)

5 In an action against an em ployer to recover dam ages for an unlaw ful em ploym ent

6 practice prohibited by AS 18.80.220, the am ount o f punitive dam ages aw arded by the

7 cou rt or ju ry  m ay not exceed

8 (1) $50,000 if the em ployer has less than 101 em ployees;

9 (2) $100,000 if  the em ployer has m ore than 100 but less than 201

10 em ployees;

11 (3) $200,000 if the em ployer has m ore than 200 but less than 501

12 em ployees;

13 (4) $300,000 if  the em ployer has m ore than 500 em ployees.

14 (b) This section m ay not be construed to allow an aw ard o f  punitive dam ages

15 against the state.

16 (c) In this section, "em ployees" m eans persons em ployed in each o f  20  o r

17 m ore calendar w eeks in the current o r preceding calendar year."

18 R enum ber the fo llow ing bill sections accordingly.

19 Page 20, line 19:

20  D ele te  "20 - 22, 24 - 28, 30, and 31"

21 Insert "21 - 23, 25 - 29, 31. and 32"

22 Page 20 , line 21:

A M E N D M E N T

O FFERED  IN THE SENATE

TO: CSSB 15(JUD) ("B" Version, Dated 3/11/97)

-1-



1 D ele te  "and 19"

2 Insert "18, and 20"
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3 Page 20, line 26:

4  D elete  "23, and 29"

5 Insert "24, and 30"

6 Page 20, line 28:

7 D ele te  "18"

8 Insert "19"

9 P age 21, line 6:

10 D ele te  "32"

11 Insert "33"

12 P age 21, line 9:

13 D ele te  "34"

14 Insert "35"

15 Page 21, line 14:

16 D ele te  "21"

17 Insert "22"

18 Page 21, line 16:

19 D ele te  "22"

20 Insert "23"

21 Page 21, line 18:

22 D ele te  "31"

23 Insert "32"

24 Page 21, lines 20 - 21:
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Senate Judiciary Committee

SPONSOR STATEMENT
for

CSSB15 (JUD)

This bill addresses the widely held public perception that there are imbalances in the 
civil justice system. In 1996 an Advisory Task Force on Civil Justice Reform composed 
of a diverse group of Alaskans representing business, the judiciary, and the public 
studied available data and made recommendations. This bill embodies those 
recommendations and includes:

• structured caps on punitive damages
• clarification of liability for intentional acts
• shorter statutes of limitation
• an alternative dispute resolution process
• market rate of interest on judgments and provisions to encourage offers of

judgment
• increased fines for litigation misconduct by attorneys
• collection of more detailed information on insurance premiums

The proposed Judiciary Committee substitute for SB 15 addresses these perceived 
problems. Additionally, CSSB 15 (JUD) addresses real problems with insurance 
industry claims practices and returns to the public some small measure of benefit in 
exchange fo r the rights that have been given up through changes in Alaska law 
during the last decade. Some of those changes would:

• make certain that Alaskans have access to all the insurance coverage for which 
they have paid

• make sure that hyper-technical insurance exclusions are not used to force 
needless litigation while depriving Alaskans of insurance protection for which they 
have paid

• provide Alaskan insurance consumers with an affordable dispute resolution 
process where their claims for medical payments are wrongfully denied

• make insurance companies accountable when they wrongfully deny claims
• make employers accountable when their failure to follow safety practices cause 

in jury
• roll back insurance rates
• reduce interest rates chargeable by lending institutions

This bill gives Alaskans something in return for the rights that have been taken in 
recent years. It strikes a better balance than other legislative proposals between the 
interests of the individual and the perceived need to foster economic development 
through changes in the civil justice system.
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FAX  ( 907)  274-6201

M arch 7, 1997

Senator R ob in  L. T ay lor 
State C apito l 
Juneau, A K  99801-1182

Re: V arious T ort and Insurance Law  R eform s

D ear S enator Taylor:

P lease g ive m e a  call a fter you have had a  chance to rev iew  this m aterial. I enclose draft 
leg isla tion  th a t w ould:

1) c larify  tha t U M /U IM  coverage is excess and stackable thus elim inating am biguity  in prior 
legislative enactm ents and e lim inating  a cose currently  pending  before the S tate Suprem e Court,

2) a lte r the trigger o f  U IM  coverage to e lim inate  needless and w asteful law  suits to ob tain  every 
nickel o f  th ird  party  benefits w hile g iving first party carriers every  nickel o f  cred it that they  are 
en titled  to,

3) prov ide m edical pay coverage cla im ants w ith  a fighting chance to litigate valid  grievances,

4) estab lish  a  sta tu tory  bad faith c la im s handling cause o f  action,

5) e lim inate  the  carrier/em ployer’s w orker’s com pensation  lien w here the em ployer’s v io lation  
o f  safety  regu lations substan tially  con tribu ted  to p la in tif fs  injury,

6) roll back  rates, and

7) a lte r the usury  statute.

I am  express m ailing  a com puter d isk  to you  with my drafts upon it (deleted  language has been 
crossed  through. T hat w as done m anually . The cross-outs w ill thus not appear on the disk).

PUBLIC COMMENT



Senator R obin  L. T aylor 
M arch 7, 1997 
Page 2

Please call m e once you have had a chance to look at these proposals. Best regards.

V ery tru ly  yours, 

LA W

Enclosures

cc: Jan B ouch
K ent D aw son  w / enclosures



[C L A R IF IC A T IO N  T H A T  U M /U IM  C O V E R A G E  IS  E X C E S S  A N D  S T A C K A B L E ]

S e c .______________ A S 28.20.445 (h) is repealed.

S e c .______________ A S 28.22.211 is repealed.

S e c .______________ A S 28.40.100 (a)(22) is repealed.

P U R P O S E

C larify  ex isting  law  that underinsured and uninsured m otorist coverage, w hile not in tended to 
provide a c la im an t w ith  a w indfall o r double recovery, is tru ly  excess to any o ther form  or type 
o f  availab le  com pensation . A n underinsured  o r uninsured m otorist carrier, w hile entitled  to a 
cred it aga in st c la im an t’s total dam ages for any am ounts recovered under any o ther applicable 
coverage o r by w ay  o f  paym ent d irectly  from  the uninsured  or underinsured driver, is not entitled 
to a  reduction  in its stated  U M /U IM  lim it for such paym ents. This clarification  should  resolve 
pending  litiga tion  over this topic before the Suprem e C ourt o f  the S tate o f  A laska and expedite 
the reso lu tion  o f  countless pending  claim s.

S e c .______________ AS 28.20.445 (c) is am ended to delete the fo llow ing language:

(c) If -a -person is en titled  to uninsured -o r -unde rinsured m otorist 
coverage under-m ore than-o ne cove rage-w he n-tw o -or-m ore-vehicle s 
are insured under o n e -policy-,-tho-m axim um -am ount-p ayab lo -m ay 
not excced thc-h ighcs t lim it o f  any one co v c rage-under-the -po lioy .
I f  a  p erson is en titled as a  nam e d insured-to-uninsured -or 
undorinsurcd-m otoris t coverage under m o rc -than -o n e -m o to r-vehiGk) 
policy  issued by the sam e insure M h e-m ax im um  am ount-payable 
m ay  bc lim itcd-to  th e -h ighest lim it-of-any-onc-coveragc under the 

-polic ie s-.-

P U R P O S E

By deleting  the language above, c la im ants get access to all o f  the U M /U IM  insurance they have 
paid p rem ium s for.

(pu.r p o s e .



[A L T E R  T R IG G E R  O F U IM  C O V E R A G E ]

S e c .______________ AS 28.22.201 (a)(1) is am ended to read:

( l) -dees-not-apply applies to bodily  injury, sickness, disease, or 
death  o f  an insured o r dam age to o r destruction o f  property o f  an 
insured until-w hether o r not the lim its o f  liability  bonds and 
policies that apply have been used up by paym ents o r judgm en ts or 
settlem ents, provided how ever that the insurer shall, in each 
instance, receive a cred it against c la im ant’s total dam ages for the 
full am ount o f  the lim its o f  applicable liability  bonds and policies 
that apply as well as anv paym ents, judgm ents, o r settlem ents 
actually  received bv the c la im an t.

P U R P O S E

C urrently , U M /U IM  carriers force the court system  and the public  treasury  to bear the burden o f  
insulating those carriers from  exposure  because o f  the current w ording o f  A S 28.22.201 (a)(1). 
The fo llow ing  hypothetical illustrates the problem .

P la in tiff  has a  triable case for dam ages w ell in excess o f  defendan t’s nom inal policy  lim it 
o f  $50 ,000 .00 . P la in tif fs  case w ill be expensive to put on, potentially  risky, and w ill consum e 
m any days o f  court resources as well as im pose the burden o f  a ju ry  trial on  the ju ro rs  selected 
for the case.

B efore  trial p la in tiff  is o ffered $60,000.00, how ever the com putation  is based on a 
$45 ,000 .00  principal am ount plus add ition  o f  applicable in terest and Rule 82 attorneys fees.
Even though  p la in tiff  is offered over $60,000 .00  and even though p la in tiff  w ishes to accept this 
offer p la in tif f  cannot do so because the curren t statu te w ould  a llow  p la in tif fs  UIM  carrier to 
argue that th e  full extent o f  the underly ing  liability  policy has not been exhausted (as it w ould  be 
if  the base calcu lation  w ere $50 ,000 .00  plus interest and R ule 82 attorneys fees). Thus, in a 
situation  w here  both the defendant liability  carrier and p la in tiff  w ish  to settle  the case, and w here 
p la in tiff  w ou ld  gladly provide his U IM  carrier, to w hom  a  prem ium  has been paid for th is risk, 
w ith full c red it for all possible recoveries against the liability  policy (in th is hypothetical, that 
m ay be $65 o r $70,000.00 depending  on the facts), everyone goes to w ar a t great risk and 
expense. T h e  proposed am endm ent w ould  give the UIM  carrier every th ing  it is en titled  to (full 
credit, w hether received by p la in tiff  o r otherw ise, for the lim its p lus add-ons related  to 
underly ing liab ility  policies) w hile pu tting  p la in tiff  to his p ro o f  in the subsequent U IM  claim .

T here  are approxim ately  17 states a t this tim e that do not require that p la in tiff  litigate to  a 
ju d g m en t equal to o r exceeding the defendan t’s liability  policy before triggering  underinsured 
m otorist coverage. A laska’s curren t sta tu tory  schem e shou ld  be changed to avoid this w asteful 
procedure and  jo in  the grow ing num ber o f  states taking th is approach to th is problem .



[F A IR N E S S  IN  M P C  D IS P U T E  R E S O L U T IO N /C O V E R A G E S  N O T  T O  B E  O F F S E T  
W H E R E  S E P A R A T E  P R E M IU M S  A R E  PA ID ]

S e c .  A S 28 .22  is am ended by adding a new  section to read:

Sec. 28 .22.150. M ed ica l p a y m e n ts  co v e rag e  re q u ire m e n ts .
(a)W here an  autom obile liability policy  also provides m edical 
paym ents coverage, that coverage shall be in terpreted  as obligating 
the insurer, upon denial o f  a  m edical paym ent coverage claim , to pay 
the  m edical paym ent coverage cla im ant’s (1) actual costs, plus 
in terest thereon at the statu tory  rate. (2) actual attorneys fees, no t to 
exceed $250.00 per hour, or fees equal to 50%  o f  the disputed am ount 
aw arded  to the claim ant, w hichever is greater, as well as (3) all 
arbitration and/or court costs related to the proceeding where p lain tiff 
is determ ined  to  be the prevailing party  in the face o f  the  denial.
"Prevailing party" as used herein shall be defined as under R ule 82 o f  
the  A laska R ules o f  C ivil Procedure.

(b) W here a separate prem ium  is paid for m edical paym ents coverage, 
paym ents under that coverage shall not be offset o r deducted from  the 
lim its o f  uninsured or underinsured m otorist coverage o therw ise 
availab le to  the claim ant.

P U R P O S E

(a) M ajor au to  ea rners  are denying m edical paym ent claim s at an alarm ing frequency and  w ithout 
ju stifica tio n . T hese claim s, though devastating to the consum er, are too sm all to litigate and/or 
involve sum s ow ed to health care providers. Consum ers cannot pay an attorney by the hour to fight 
w rongful denials. A  successful challenge (assum ing a 1/3 contingency  fee) only so lves 2/3 o f  the 
consum er’s problem ! This provision  m akes the industry put its m oney w here its m outh  is.

(b) It is the in tent o f  this subsection that, where claim ant’s injuries and dam ages equal or exceed the 
com bined  to ta l o f  o therw ise available m edica' paym ents coverage and uninsured  o r underinsured  
m otorist coverage, the sum  o f  the lim its o f  those coverages be available to the claim ant. T his is fair 
because c la im an t has paid for the separate coverages w ith  separate prem ium s.



[C IV IL  R E M E D IE S  F O R  BA D  F A IT H  C L A IM S  3>

Sec. A S 21 .36  is am ended to add a  new  sectic

Sec. 21 .36 .126 . C iv il R e m e d y  (a) A ny person m ay bring a civil action against an  in su rer w u m  
such person  is dam aged by conduct described in A S 21.36.125 and/or 3AAC 26.010 et seq. N ot 
w ithstanding  the  prov isions o f  A S 21.36.125 and/or 3A A C  26.010 et seq. to  the contrary , a 
person pu rsu ing  a rem edy under th is section need not prove that the com plained o f  ac t or 
om ission w as com m itted  o r perform ed w ith such frequency as to indicate a general business 
practice.

(b) A s a  cond ition  p receden t to  bringing an action under this section, the insurer m ust have been
given 60 days w ritten  notice o f  the v iolation. The notice shall state w ith specificity  the fo llow ing
inform ation:

(1) T he specific  language o f  the statute o r regulations w hich the 
insurer allegedly  violated.

(2) T he facts and circum stances g iving rise to the violation.

(3) T he nam e o f  any individual involved in the violation.

(4) R eference to specific  policy  language that is relevant to the 
v io lation , i f  any. I f  the person  bringing the civil action is a third 
party  c la im ant, he shall not be required to reference the specific 
po licy  language i f  the insurer has not provided a copy o f  the policy 
to  the third party  c la im ant pursuant to  w ritten  request.

(5) A  sta tem ent that the notice is g iven in order to perfect the right 
to pursue the civil rem edy  authorized by this section.

(c) N o action  shall lie if, w ith in  60 days after filing notice, the dam ages are paid  o r the 
c ircum stances g iv ing  rise to the v io lation  are corrected.

(d) A n insured tha t is the recip ien t o f  a notice filed pursuant to this section shall report each  such 
notice to  the d irec to r d iv ision  o f  insurance, w ithin 30 days o f  receip t o f  the notice and shall, 
w ithin 30 days o f  the d isposition  o f  any claim  related to the notice, report that d isposition  to  the 
director.

(e) A ny app licab le  statu te o f  lim ita tions for an action under th is section shall be to lled  for a 
period o f  65 days by the m ailing  o f  the notice required by this section.



(f) U pon adverse ad judication  at trial or upon appeal, the insurer shall be liable for dam ages, 
together w ith  court costs and reasonable a tto rney ’s fees incurred by the  plaintiff. The dam ages 
recoverable pursuan t to  this section shall include those dam ages w hich are a  reasonably 
foreseeable resu lt o f  a  specified violation o f  the above statute and/or regulations and/or this 
section by the insurer and m ay include an aw ard o r judgm en t in an am ount that exceeds the 
policy lim its.

(g) N o pun itive  dam ages shall be aw arded  under this section unless the acts giving rise to the 
v io lation  are:

(1) w illful, w anton, o r m alicious; or

(2) in reckless disregard  o f  the rights o f  the com plain ing  party.

(h) T he civil rem edy specified in th is section is in addition to other rem edies and does not 
preem pt any o ther rem edy o r cause o f  action  provided fo r pursuant to any o ther statu te or 
pursuant to the com m on law  o f  th is state. T o the extent that it is argued that H illm an v. 
N ationw ide M utual Fire Ins. Co.. 758 P.2d 1248 (A laska 1988); State Farm  Insurance C om pany 
v. Wei ford. 831 P.2d 1264 (A laska 19921; O.K. Lum ber v. P rovidence W ashington Ins.. 759 
P.2d 523 (A laska 1988); and /or A laska Pacific Assur. Co. v. C ollins. 794 P.2d 936 (A laska 1990) 
are  inconsisten t w ith  this section, th is  section shall control.



(ELIMINATION OF W ORKER’S COMPENSATION CARRIER’S LIEN 
WHERE VIOLATION OF SAFETY STATUTE OR REGULATION 

HELPED CAUSE INJURY]

cr  - ^
Sec.____________ AS 23.30.015 (c) and (g) is amended to rear  ̂ ^

(e) W here the v io lation  o f  an app licab le  safety  statute, regulation . n
w as a substan tia l factor in bringing  abou t the .em plovee’s injury f(
paid, all am oun ts recovered bv the em ployer under an assignm ent ^
fees incurred, shall be d istribu ted  to  the  em ployee. In all o ther c a ,-^  an a m u u m  recovered  oy m e 
em ployer u nder an  assignm ent, w hether by action or com prom ise, shall be d istribu ted  as follow s:

(1) The em ployer shall reta in  an am ount equal to

(A ) the expenses incurred by the em ployer in 
respect to the action  o r com prom ise;

(B ) the cost o f  all benefits actually  furnished by the 
em ployer under th is chapter;

(C ) all am ounts paid as com pensation in second- 
in jury  fund paym ent;

(D ) the present value o f  all am ounts payable later as 
com pensation  (present value to be com puted from  a 
schedule  p repared  by the board), and the present 
value o f  the cost o f  all benefits to be furnished later 
under A S 23.30.095 (as estim ated  by the board), the 
am ount so com puted  and estim ated  to be retained 
by the em ployer as a trust fund to pay com pensation  
and  the cost o f  benefits as they com e due and to pay 
any  finally  rem ain ing  excess sum  to the person 
en titled  to com pensation  or to the representative: 
and

(2) The em ployer shall pay any excess to the person  en titled  to  
com pensation  o r to the representative o f  that person.

* * *

(g) W here the v io lation  o f  an applicabl<L?;uL.'J- ^ t<jA.tAt..^atlatiQ n,.o.r. contractual snfetv_proyjsion 
w as a substan tia l factor in bringing  about the emnloYec.’s in iu rv  for w hich  com nensation w as 
paid , all am oun ts recovered bv the em ployee.or..the.em plpyee’,s representative shall be reta ined 
hv the em ployee. In all o ther cases, i f  the em ployee or the em ployee’s representative recovers 
dam ages from  the  third person, the em ployee or representative shall p rom ptly  pay to  the



em ployer the total am ounts paid  by the em ployer under (e)(1)(A ), (B), and (C) o f  th is section, 
insofar as the recovery  is sufficien t after deducting  all litigation  costs and expenses. A ny excess 
recovery by the  em ployee or representative shall be credited  against any am ount payable by the 
em ployer thereafter.

P U R P O S E

U nder cu rren t law  an em ployer can contribu te substantially  to p la in tif fs  in jury  th rough  failure to 
follow  safety  sta tu tes, regulations, o r  contractual safety p rovisions. This w eakens p la in ti f f s  
claim  against a  th ird  party  and m akes p la in tif fs  litigation m ore difficult. The carrier/em ployer 
never pays for th is ex tra  burden nor helps fund p la in tif fs  litigation. P la in tiff  takes all the risk. 
The em ployer/carrier pays no burden  for v io lation  o f  safety  ru les w hile dem anding that 
p la in tif fs  recovery , w eakened by the em ployer’s ow n conduct, be distributed first to  the 
em ployer/carrier. T h is provision w ould  change that by denying  the em ployer/carrier the ab ility  
to recover its w o rk e r’s com p lien w here its ow n conduct w as a  substantial factor in causing  
p la in tif fs  injury.



[IN SU RA N CE R A TE R O L L  BACK]

Sec._______  A S .__.___is amended to add a new section to read:

Sec._______ . Insurance rates to be rolled back, (a) W ith the exception o i wei m urine
insurance, all po licies issued o r renew ed in A laska after January 1, 1998 shall reflect a 10% 
reduction  in prem ium s charged  per unit o f  coverage.

(b) N o rate or prem ium  increase w ill be allow ed for a  policy sold  in the State o f  A laska after 
January  1, 1998 w ithout app lication  to the director, division o f  insurance, D epartm ent o f  
C om m erce and E conom ic D evelopm ent.

(c) B efore any rate increase m ay be approved the d irector shall conduct a  hearing, the date, tim e 
and p lace o f  w hich  shall be noticed in the A laska B ar R ag and in at least one other new spaper o f  
general c ircu lation  w ith in  the state no less than 60 days before com m encem ent o f  the hearing. In 
addition  the  notice shall sum m arize the particulars o f  the requested rate increase. A t the 
d irec to r’s d iscretion , costs associated  with this procedure m ay be charged to the carrier 
requesting  the rate or prem ium  increase.

(d) U pon application  o f  any in terested  person or entity to intervene in these proceedings, the 
d irecto r shall a llow  such  in tervention. The director m ay order d iscovery and shall a llow  any 
in terested person  o r en tity , once having intervened in the proceeding, discovery  as to issues 
relevant to  the proceeding  and consistent w ith the defin ition  and scope o f  d iscover as set forth  in 
the A laska R ules o f  C ivil Procedure. No hearing shall take place until the requesting carrier has 
fully com plied  w ith  d iscovery  requests subm itted to it by the d irector and any o ther party  or 
parties to the proceeding.

(e) The carrier shall have the burden o f  proving that its requested rate increase is m ore likely than 
not in the public  interest under all the circum stances. In the event that the rate o f  return to be 
enjoyed by  the carrier in the face o f  the requested rate increase equals o r exceeds the 
p rejudgm ent in terest rate  on personal injury claim s as then defined by statu te, the rate increase 
shall be rebuttab ly  presum ed to be against the public interest.

(f) In terveners shall be deem ed public interest litigants. To the extent they successfu lly  oppose 
requested  rate increases they shall be aw arded full reasonable costs and attorney  fees to be paid 
by the requesting  carrier. In the event that interveners are unsuccessful in opposing rate 
increases, they shall be aw arded  full reasonable costs and attorneys fees w here the d irecto r 
determ ines that their efforts in  opposing  the rate increase were taken in good faith, w ere not 
frivolous, o r substan tia lly  advanced the public interest.



P U R P O S E

The insurance industry  has m ilked  the “tort refo rm ” m ythology to derive trem endous benefits as 
a resu lt o f  changes in the civil ju s tice  system  over the last decade. The public  has reaped no 
benefit. T h is  m odest decrease in rates devolves som e sm all benefit on  the public  in exchange for 
the rights that the public  has lost and the cost that the pub lic  pays for these changes in the law.
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Chapter 45. Trade Practices. ?/7/^

' P U a a o ,  M l

^  £7 7

Article
1. Interest (§§ 45.45.010 — 45.45.070)
2. Collection of Advance Interest (§§ 45.45.080, 45.45.090)
3. Merchandise (§§ 45.45.100 — 45.45.110)
4. Funerals (§ 45.45.120)
5. Regulation of Motor Vehicle Repairs (§§ 45.45.130 — 45.45.240)
6. Motor Vehicle Warranties (§§ 45.45.300 — 45.45.380)
7. Used Vehicle Sales in Emission Inspection Areas (§ 45.45.400)
8. Copyright Royalties and Licensing (§§ 45.45.500 — 45.45.590)
9. Miscellaneous Provisions (§§ 45.45.900, 45.45.910)

Article 1. Interest.
Section 

10. Legal rate of interest 
20. Higher rate of interest prohibited 
30. Action for recovery of double amount of usurious

interest paid __ ____
Usurious rate a^w t5m ng'forfeiturc~of^ntlre'~ 
interest

40.

Section
50. Recovery by assignee of usurious contract of 

amount paid
60. Contract not usurious because of agreement to 

pay taxes
70. Enforcement of contracts entered into under AS 

45.45.060

.010. L eg a l r a t e  o f  i n te r e s t ,  (a)
d no more on me

'e ra te  of in te rest in  the sta te  is 10.5 
due except as provided in (b) of this

Sec. 45
percent a 
section.

(b) In terest may-TMitlie-eharged^y express agreem ent of the parties in a contract or 
loan com m itm ent th a t is more th an  five percentage points above the annual ra te  charged 
m em ber banks for advances by the 12th Federal Reserve D istrict on the  day on which the 
contract or loan com m itm ent is,m ade. A contract or loan comm itm ent in which the 
principal am ount exceeds $2§j£Ha^s exem pt from the lim itation of th is subsection.

(c) [Repealed, § 3 ch 84 SLA 1973.[_______________ _ CA[ _

(d) [Repealed, § 2 ch 94 SLA 1981.] e r y * "
(e) [Repealed, § 4 ch 146 SLA 1974.]
(f) A bank, cx*edit union, savings and loan institu tion , pension fund, insurance 

company or m ortgage company m ay not require or accept any percent of ownership or 
profits above its in te res t rate . This subsection does not apply to a  loan if the principal 
am ount of the loan is $1,000,000 or more and the  term  of the  loan is five years or more.

(g) Loan contracts and  com m itm ents covering one- to four-family dwellings m ay be 
prepaid w ithout penalty, except federally insured loans th a t require a  prepaym ent 
penalty.

(h) If  the lim itations on in te rest ra te s  provided for in th is section are inconsisten t .vith 
the provisions of any other s ta tu te  covering m axim um  in terest, service charges or 
discount ra tes then  the provisions of the  other s ta tu te  prevail. (§ 25-1-1 A CLA 1949; am 
§ 20 ch 143 SLA 1968; am  § 2 ch 69 SLA 1969; am §§ 1, 2 ch 94 SLA 1969; am  §§ 1, 2 
ch 239 SLA 1970: am  §§ 1 — 3 ch 84 SLA 1973; am  §§ 1 — 4 ch 146 SLA 1974; am § 1 
ch 110 SLA 1976; um § 1 ch 159 SLA 1976; am  § 2 ch 107 SLA 1980; am  §§ 1, 2 ch 94 
SLA 1981; am  § 1 ch 56 SLA 1982)

Cross references. — For maximum rates of inter­
est applicable to: bank credit cards, sec AS 06.05.209; 
credit unions, see AS 06.45.060; judgments, sec AS
0 0 'In ftrrn. »:<*. r  . • -

84, SLA 1973 (FCCS HCSSB 37), see 1973 Senate 
Journal Supplement 16, pp. 1 und 2, following p. 766 
of the 1973 Senate Journal.
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M E M O R A N D U

| TO : 

i FR O M :

! D A TE D :

Senator  

D onna  C

I h a v e  h a d  o n l y  a  brief o p p o r t u n i t y  t o  c  
r  a m e n d m e n t s  s o  m y  

" o f f  t h e  c u f f . "  In a d d i t i o n ,  I s u s p e c t  y o  
c a l  d i f f e r e n c e s  o n  t h e  s u b j e c t .  I n  a n y  e-

• n o t  r e c e i v e  t h e  Sc h n e i d e

R obin  T aylor 

. W illard

March in , 1997

S en a te  Bill No . 15SUBJECT: CS FOR Si

M
V IA  FA X  

(907) 465-3922

consider t h e  b i l l  a n d  d i d  
commeiits m a y  b e  s o m e w h a t  

a n d  I h a v e  p h i l o s o p h i -  
.vent, h e r e  goes.

F o u n d a t i o n  F o b  s u b m i s s i o n  of P u n i t i v e  D a m a g e s : O n e  of
t h e  c a r d i n a l r u l e s  in t h e  p u n i
h o n o r e d  i n  tjhe b r e a c h ,  is t h a t  t h e  t r i a l  j u d g e  is
s u p p o s e d  to t a k e  a h a r d  l o o k  b
s u b m i t t e d  t o  
s i m p l y  d o e s  n 
m e n t  c o u l d  b a

I n t e r e s t  R a t e
1 0 . 5 %  is simp! 
i s  e a r n i n g  i n  
r a t e  s h o u l d  bfe 
p r i m e . T h i s

SSCtlQn 9 ? . 17.

S u b s e c t i o n  (c 
o f  t h e

the jury, 
at ha p p e n ,  
a d d e d  in?

I h a v e
»fore t h e  i s s u e  i s  e v e r  
f o u n d ,  h o w e v e r ,  t h a t  it

Is the:re a n y  w a y  t h i s  r e q u i r e -

T o  m a i n t a i n  t h e  
,y o u t r a g e o u s  w h e n  
t h i s  d a y  a n d  age.
c h a n g e d  i n  a  m a n n  

s s u e  a r i s e s  i n  n u m e

:ive d a m a g e s  are a ,  m o r e

e g a l  r a t e  o f  i n t e r e s t  at 
one c o n s i d e r s  w h a t  m o n e y  
It is m y  b e l i e f  t h a t  t h e  
e r  w h i c h  w o u l d  t i e  i t  t o  
r o u s  d i f f e r e n t  s e c t i o n s .

0 2 0 ; I s t r o n g l y  d i s a g r e e  w i t h  t h e  m a n d a t o -
tfkich p r o v i d e s  t h a t  t h e  i s s u e  o f  p u n i t i v e s  b e  
irrent w i t h  a l l  othler i s s u e s ." T h e r e  a r e  a

b i f u r c a t i o n  s h o u l d  b e

r y  l a n g u a g e  w: 
d e c i d e d  " c o n e  
n u m b e r  o f  e x  
r e q u i r e d ,  n o t
e v i d e n c e  r e l a t i n g  t o  p u n i t i v e  d a m a g e s  h a s  o n  t h e  c o m p e n s  
a t o r y  awar d .

c e l l e n t  r e a s o n s  wh; 
t h e  l e a s t  of w h i c h

d e f e n d a n t  n e e d s  s o m e  
h a p p e n e d  in t h e  O.J. S i m p s o n  t r i a l  i s : r e a l l y  t e r r i f y i n g  
f o r  t h o s e  o f  is w h o  r e p r e s e n t  b u s i n e s s e s .  W h o  h a s  e v e r  
h e a r d  of p r o  j a c t i n g  i n t o  t h e  f u t u r e  t h e  a m o u n t  o f  m o n e y  
w h i c h  a  p e r s o n  o r  e n t i t y  m i g h t  m a k e  a n d  t h e n  a d d i n g  it t o  
a  f i n a n c i a l  s t a t e m e n t  a n d  a l l o w i n g  it t o  b e  c o n s i d e r e d  i n  
m a k i n g  s u c h  a a  a w a r d ?

i s  t h e  e f f e c t  w h i c h  t h e

(7) w i t h  r e s p e c t  t o  t h e  fjinancial c o n d i t i o n
l i m i t a t i o n . W h a t  h a s



03-11-1997 10:24PM FROM Law Office D. C. Willard TO 19074653922 P.03

4

S u b s e c t io n  (d) 
m u s te r . Seem 
c o u r t 's  a b i l i  
t o  c o n s id e r a

S u b s e c t io n  (e

I  s u s p e c t, w i l l  
s t o  me i t  i s  i n t  
;y  to  g ra n t judgmen 
m o tio n  f o r  r e m i t t '

e r f e r i 
t  n .o . 
t u r .

> seems le s s  th a n  c
n o t u n d e rs ta n d  how i t  w i l l  worfc 
b a r d is c o v e ry  on th e  is s u e  o f 
d e c is io n  has been made to  award 
o f d e la y  i s  t h i s  g o in g  t o  cause 
you have a ty p o . I  b e l ie v e  i t  

:h e r th a n  "U n le s se v id e n c e " r a t

My u n a l te r a b ] 
seems to  me 
d e te rm in e s fo

e h a b i t o f e d i t i n g  
t h a t s u b s e c t io n  

r  f in d s . Same comi

80

I t  appea rs to  
be tw een th e  
S e c t io n  18 . 
ad d re s s un law  
in  no manner 
p r a c t ic e s  i t  
th e  s u b je c t c 
p r a c t ic e s "  i s  
t r a n s f e r r i n g ,  
s u b s e c t io n  ( j 
[ a ] , i t  c o u lc 
ta r g e te d  i n  t

V:

me t h a t th e re  may 
language o f subse 
.225 w h ic h , b y t  
u l employment p ra c

ROBIN TAYLOR 
March 11 , 1997 

Page 2

n o t pass c o n s t i t u t i o n a l
ng w i t h  th e  t r i a l  
v . ,  n o t t o  m e n tio n

le a r  t o  me. I  s im p ly  do 
in  p r a c t i c a l e f f e c t  t o  

p u n i t iv e s  u n t i l  a f t e r  a 
such damages. What k in d  
■''■is a v i s  a t r i a l ?  A ls o , 
s h o u ld  re a d "U n le s s th e  
h a t ] e v id e n c e . . . . "

i s  k ic k in g  i n  b u t i t  
(g ) s h o u ld  s u b s t i t u t e  

nhent re  s u b s e c t io n  (h ) .

be a n 'in h e r e n t c o n f l i c t  
2t i o n  (h) and p ro p o se d 
tie way, I  lo v e . B o th  
t ic e s  b u t s u b s e c t io n  (h) 

re c o g n iz e s n o r d e l in e a te s  w ha t em p loym ent 
id d ra s a e s  as opposed t o  th o s e w h ic h  m ig h t be 
f  AS 18 .80 l i t i g a t i o n .  W h ile  "em p loym en t

n d u c t o f h i r i n g ,  f i r i n g ,d e f in e d  as th e  "co, 
p ro m o tin g , dem o tin g o r! t e r m in a t in g , " in  

) ? w h ich s h o u ld  be! [b ] w i t h  th e  one above 
be e q u a l ly  w e l l a p p l ie d  t o  th e  p r a c t ic e s  

tie human r ig h t s  a c t . i

S e c t io n  11 (AS 0 9 . 3 0 . 0 7 0 ( c ) ) :  I
b u t w ha t i s  i
a l r e a d y  p ro v ijd e s f o r  an in te r e s
d e c re e s so in  
a p p l ic a b le ?

& l& £ rJ ^ tL lv e _ E

Ha'

w i t h  b o th  t  
0 9 .4 3 .3 2 0 and 
0 9 .5 5 .5 3 5 . 
VECO u t i l i z i n  
c ie s , n o t th e 
a r b i t r a t o r s  t  
e x p la n a t io n  
in c o r p o r a te s  
m anda to ry se 
in c o r p o r a te d , 
ch am p io n in g 
i s  b e in g

w ha t c irc um s ta n c e s

ls p u te  R e s o lu t io n :

may b4 d u l l t h i s  m o rn in g 
ts  pu rpose? S u b s e c t io n  ;(a) o f th e  s t a t u t e

t  r a t e  on ju d gm en ts and 
w o u ld th iB  p r o v is io n  be

I  have r e a l p ro b lem s 
He p i l o t  p rog ram  re fe z je n ce d in  S e c t io n  
th e  m anda to ry a r b i t r a t i o n  s u g g e s te d i n  AS 
v in g  ju s t  been th ro u g h  an a r b i t r a t i o n  f o r  

j th e  AAA, th e sys tem  hat3 se v e re  d e f i c ie n -  
le a s t o f w h ic h i s  th e  f a i l u r e  t o  r e q u i r e  

o f o l lo w  th e  law and th e ! t o t a l  la c k  o f any 
o r  th e  b a s is  o f | an aw a rd . T h is  b i l l  
:hose d e f ic ie n c ie s  (because, a t le a s t i n  th e  
c t io n , th e U n ifo rm  A r b i t r a t i o n  A c t i s  
M o reo ve r, I  do n o t b e l ie v e  t h a t w hoeve r i s  
i s  n o t io n  has any id e a  o f th e  expense w h ic h  

upon th e  l i t i g a n t s ]  God knows, th e
t h  

v i s i t e d
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sys tem  i s  exp 
y e t a n o th e r e

e n s iv e  enough a i r  
i a n i f i c a n t  le v e l o

I s  th e  p i l o t  
u n d e r $100 ,00 
I t  does n o t 
r e in f o r c e s  my 
can b a r e ly  a f 
I f  th e y  a ls o  
d i c t a t e  t h a t 
th e  c o u r th o u s 
th e  c lo s in g  
m id d le  income 
h a rd y to  say

p ro g ram  supposed

sa y . However,

ROBIN .TAYLOR 
March 11 , 1997 

Page 3

^ady w ith o u t la y e r in g  on 
c o s ts .

t o  be1 l im i t e d  t o  cases
0 as i s  th e  m anda to ry a r b i t r a t i o n  s e c t io n ?

(t h i s  l im i t a t i o n  m e re ly  
o b s e rv a t io n  w i t h  re s p e c t t o  c o s t . P eop le 
f o r d  an a t to r n e y  t o  pu rsu e a $50 ,000 ca se .

r a t i o r i c o s ts , econom ics 
th e r e  w i l l  be a lc j t o f p e o p le  b a r re d  from  
e . G iven th e  g ra v p co n ce rn n a t io n w id e  f o r

d o o rs t o  p e o p le  i n  th e  
ve t h i s  n o t io n  i s  f o o l

o f th e  co u r th o u s e 
b ra c k e t , I  b e l ie  

th e  le a s t .

I  w o u ld f u r t h e r  su sp e c t th a t 
p ro b lem s w ith ! th e  m anda to ry p rc 
r i g h t  to  t r i a t l  b y ju r y ?

AS 0 9 . 6 8 . 1 3 0 :
C o u n c il c o l l  
re s p e c t t o  t l  
r a is e s  a t leA 
r e q u i s i t e  g o i i  
POUND IT  IN  TJfi 
Second, wha t 
ment agreemen

tlh e re a re  c o n s t i t u t i o n a l 
v is i o n . What a b o u t th e

T h is  s e c t io n  r e l a t i n g  t o  th e  J u d i c i a l 
c t in g  and e v a lu a t in g  ; in fo rm a t io n  w i t h
comprom ise and S e t t le m e n t o f l i t i g a t i o n  

s t tw o in q u i r i e s . l F i r s t ,  how i s  such a 
g t o  be e n fo rc e d ? (WELL, FORGET THAT O N E --I 
3E PROPOSED AMENDMENT TO C IV IL  RULE 4 1 ( a ) . 
iib o u t c o n f i d e n t i a l i t y  p r o v is io n s  i n  s e t t l o ­
r s ? i

AS  22 .15 . 030 (k
c o u r t 's  j u r i s  
t h a t most app 
m a jo r l i t i g a t i  
can v e r y  w e l l 
o v e r , when re  
R u le 1 ( a ) (1) 
b e in g  d e ve lo p ^ 
ca s e . Seems 
new d is c o v e ry  
g e t a l l  th e  i

I  d is a g re e  w ilth  r a i s in g  th e  d i s t r i c t
d i c t i o n a l l im i t s ,  
s in te e s  s im p ly  a re  
on . M o reo ve r, a t

My e x p e r ie n c e  has been 
n o t q u a l i f i e d  t o  h a n d le  
th e  $100 ,000 le v e l ,  one

. be lo o k in g  a t com p lex l i t i g a t i o n .  M o re -
nd in  tandem w i t h  t  
o f th e  D i s t r i c t  Ru l

He p ro po sed amendment t o  
es [S e c t io n  2 8 ] ,  w ha t i s  

d i s  a sys tem  o f t i i a l  by ambush i n  a la r g e  
t o  me t h i s  i3  i n  d i r e c t ; c o n f l i c t  w i t h  th e  
r u le s , th e  w ho le pu rpose o f w h ic h  was to  
^ fo rm a t io n  o u t i n  th e  op£n .

W e l l , t h i s  i s  th e  b e s t 
hope t h a t  I  have p ro v id b

t h a t I  c o u ld  do , g iv e n  th e  t im e  fram e , 
d some a s s is ta n c e i

my comments. w i l l  beW ould be happy to  speak w i t h  you ab ou t 
w o rk in g  a t home f o r  th k  n e x t tw o d a y s --h a v e a (c o u p le o f Supreme 
C o u r t b r i e f s  due n e x t week.

TOTAL P.04



F IS C A L  N O T E

Revision D a t e : _________________________________________ _
Title: " . . .  to punitive damages . . related to employ­
ment; . ■ .to arbitration in a civil action; amending Rules 79(b) . . ."

STATE O F ALASKA
1997 LEGISLATIVE SESSION

BILL NO. SB 1 5

Dept. Affected^
| BRU: ________________
Component: Criminal Division

Department of Law
Criminal Division/Civil Division

Sponsor:
Requester:

Senator Taylor General Legal Services
Senate Judiciary Committee

Expenditures/Revenues
COMPONENT SERIAL NO. 

(Thousands o f Dollars)
2085 /2087

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

83.8 83.8 83.8 83.8 83.8 83.8
1.1 1.1 1.1 1.1 1.1 1.1

350.0 350.0 350 .0 350 .0 350 .0 350.0
1.6 1.6 1.6 1.6 1.6 1.6

$
*

TOTAL OPERATING 436 .5 436 .5 436 .5 436 .5 436 .5 436 .5

CAPITAL EXPENDITURES

[CHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
1007 Interanenr.v Rnceints

179.0 179.0 179.0 179.0 179.0 179.0

257.5 257.5 257.5 257 .5 257.5 257.5
TOTAL 436 .5 436 .5 436 .5 436 .5 436 .5 436 .5

Estimate of any current year (FY97) cost: $ 0.0

r u o i i » 1m o
FULL-TIME 0.0 0.0 0.0 0 .0 0 .0 c M
PART-TIME
TEMPORARY 1

ANALYSIS: (A ttach a separate page if necessary)

SB 15 would require mandatory arbitration for all personal injury, death, or property damage cases where the 
amount of controversy is $100,000 or less, with certain limited exceptions. The bill would also cap punitive 
damages for actions against an employer to recover damages for an unlawful employment practice prohibited by 
A S  18.80.220.

While the second change would have no impact on the Department of Law, the requirement for mandatory 
arbitration would cause new costs. The department anticipates that approximately 100 cases per year would 
require mandatory arbitration: 65 tort claims, 30 prisoner litigation cases, and 5 cases in other categories, 
primarily environmental claims. This estimate is based on the number of cases the department currently has 
where claims for damages are $100,000 or less. If future plaintiffs claim damages greater than $100,000, they 
could avoid the effect o f the bill and the number of cases going to mandatory arbitration could be less.
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. SB 15

ANALYSIS CONTINUATION:

Each case going to arbitration would require, on average, approximately 20 hours of attorney time specifically 
to prepare for and attend the arbitration hearing, in addition to the time ordinarily spent preparing the case (20 
hours @ $87/hr, or $1,740). In addition, w itness fees and costs could be expected to be approximately 
$1,500 per case. The bill does not specify who would pay the cost of arbitration, and our estimate of costs 
assumes the state would be required to pay one-half of the arbitrator's fee, estimated at $ 150/hr for 25 hours. 
These cost estimates of $5,115 per case are conservative. Medical cases, for example, could be expected to 
involve considerably more in-house attorney time and increased costs for expert witnesses.

The estimated cost for mandatory arbitration would be offset by any savings from cases settling at the 4 
arbitration level, and not proceeding to trial. As a practical matter, very few  of these types of cases go to * 
trial. Most are either won or lost on motion practice, or settled prior to trial. An average of three tort cases, 
where the amount in controversy is $100,000 or less, actually proceed to trial each year, and if all are 
assumed to be settled at the arbitration level, a potential savings o f $75,000 is possible ($25,000 per case). 
This potential savings is reflected in our cost estimate.

The cost estimate is based on the department's standard attorney cost schedule ($87/hour) and includes 
clerical support, communications, space, supplies, data processing, and other normal overhead expenses. 
W itness and arbitrator costs are included separately.

GENERAL LEGAL SERVICES 
Special Litigation (torts)

Department o f Law attorney time 
W itness costs/fees 

Arbitrator cost/fees 
Total

Estimated potential savings

Othor. non-tort, claims for damages 
Department of Law attorney time 

W itness costs/fees 
Arbitrator cost/fees 

Total

U cases

65

cost/case

$1,740
$1,500
$1,875
$5,115

($25,000)

$1,740
$1,500
$1,875
$5,115

to ta l

$113,100
$97,500

$121,875
$332,475
($75,000)
$257,475

$8,700
$7,500
$9,375

$25,575

IAR

GF

CRIMINAL DIVISION 
Prisoner litigation cases

Department o f Law attorney time 
W itness costs/fees 
Arbitrator cost/fees 

Total

30 $1,740
$1,500
$1,875
$5,115

$52,200
$45,000
$56,250

$153,450 GF

TO TAL DEPARTMENT OF LAW 100 $436,500
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cc:Mail for: Senator Taylor

<none>

baker@Alaska.NET (Grant C. Baker) at CC2MHS1 2/4/97 9:09 PM 

Senator Robin Taylor at JNU_CAPITOL 

AKMAIL1.Alaska®AKMAIL1.Alaska at CC2MHS1

Grant C . Baker 
P.O. Box 240986 
Anchorage, Alaska 99524

February 4, 1997

RE: Support for SB43 and HB60 (increasing fines against attorneys that 
violate court rules)

To the 1997 Alaska Legislature:

It is my understanding that part of tort reform (SB43 and HB60) calls for 
an increase in fines that can be levied against attorneys for violation of 
court rules. This letter is one of strong support for increasing these 
fines.

For the past three years, I have been in a legal battle with the University 
of Alaska (UA) administration and its hired attorneys. The case was 
recently decided in m y  favor by the Alaska Superior Court on January 2,
1997. The Court REVERSED UA's action and determined UA had breached its 
contract. Now, the Court's record shows what the faculty and students knew 
before this went to court; UA administration was wrong. Unfortunately, UA 
administration is easily swayed by attorneys that are willing and able to 
abuse the legal system to cover up its wrong doing.

The documents from this case show UA attorneys falsified, fabricated, 
concealed, and altered evidence. The Superior Court on September 14, 1995 
found that the U A  administration and their hired attorneys:

“failed to follow any of the rules in preparing the record.*

Consequently, the Court threw out the entire record submitted by UA 
administration and U A  attorneys.

UA attorneys also withheld the transcript of the university hearing while 
stating they had complied with court rules for submitting the transcript. 
The hearing had found in my favor on all issues. Incredible as it may seem, 
after being caught, the excuse U A  attorneys used for the deception was that 
they thought UA administration had destroyed the hearing tapes. Thus, the 
deception was justified.

The Court ordered UA attorneys to submit the transcript with:

“the recognition that the record will not be conplete 
until the transcript is prepared"

But when they submitted the transcript to the Court, it was illegible. UA 
attorneys then attempted to prevent the transcript from being corrected. 
Finally, after about eight months of delay by UA attorneys, the Superior 
Court approved our corrections over their continued objections on March 4,

1
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"necessary and appropriate to correct known and factual errors 
in the official transcript submitted by UAF"

The above described documents barely scratch the surface. There are many 
more documented instances of obstruction of evidence and violations of 
court rules by UA attorneys hired by UA administration.

Among the many common reasons that breed corruption, the problems in this 
case stem in part from current limits on fines being too low. The current 
limits pose no threat or deterrent to attorneys inclined to profit by 
abusing the legal system. This is reflected by the sanctions inposed by 
the Court have not stopped UA administration or its attorneys from 
continuing to obstruct evidence and proceedings.

>From my review of SB43 (Sec.26) and HB60 (Sec.26), both propose an increase 
in the fines for violation of civil procedure court rules from $1000 to 
$10,000 [CR 95(b)]. I think that this is an excellent start. Although, I 
believe an even greater increase is justified and may be needed to turn the 
current tide of abuse.

The damage done to an innocent party due to an opposing attorney's 
obstruction of evidence can easily far outweigh a $10,000 fine. Thus, it 
becomes a financially viable option for an attorney to choose to violate 
court rules for personal gain. But, as I mentioned above, the increase to 
$10,000 is certainly a welcomed move in the right direction and I support 
it.

** However, I do not see anything in the proposed bills that increases the 
fines for violation of appellate procedure rules. In particular, Alaska 
Rule of Appellant Procedure A R  510(c), which seems to be analogous to CR 
95(b) for civil procedure, is restricted to $500 with no proposed increase.
I strongly suggest that the A R  510 fines be increased to $10,000 as well.
In fact, there is as great, or greater need to put more bite into the 
appellant procedure fines. The procedure is strongly dependent upon good 
faith actions of attorneys to make material documents available to the 
court because discovery methods are not available as there are with civil 
proceedings. My case is a perfect exairple of the nose thumbing done by 
attorneys to the courts due to the inadequate $500 fine limit.

I want to make it clear that this is not an anti-University letter. In 
fact, the exact opposite is true. It is an attenpt to help the University 
by stopping U A  administration and hired UA attorneys from dumping a 
needless burden on the backs of the rest of the University. They have 
chosen to abuse the legal system for their personal gain at the 
University's and the public expense. Doing nothing would certainly allow 
the abuses to continue and would further damage the University. There is a 
need, and a duty, to act.

If anyone investigates this case there is sure to be contrary stories 
created by UA administration and U A  attorneys. It is hard to fight such 
overwhelming numbers especially since shaping public perception is their 
profession. But, I have faith that common sense can and should prevail.
Hence I suggest that this case be viewed with the following in mind.

If claims by UA administration and UA attorneys were true, 
then they would not have concealed, altered, falsified, 
fabricated, and withheld evidence so severely that their 
entire record had to be thrown out by the Alaska Superior Court.

Apathy and inaction can be analogous to ignoring a cancer. It allows the

1996. The Court concurred with us and found that our corrections were:



problem Co  grow and can make things get worse and worse. Thus, I urge all 
of you to do what is necessary to prevent the abuse of the legal system by 
attorneys such as that which has occurred in this case. The courts need 
effective tools to enforce court rules. Increased fines are needed before 
they will have any real inpact against attorneys that have chosen to 
blatantly violate court rules, and indulge in other abuses of the legal 
system, for their personal gain. Thus, I support the proposed increases in 
fines described by SB43 and KB60 to CR 95(b) and recommend that the same 
increases be made to AR 510.

If you would like to discuss the above, I can be contacted at the numbers 
listed below. Thank you for your time and attention.

Respectfully submitted,

Dr. Grant C. Baker 
Tele: (907) 786-1056 (wk)

(907) 563-2640 <hm) 
E-mail: baker@alaska.net 
Case No. 4FA-94-469-CV

cc: 1997 Alaska legislature
enclosures: Copy to follow via regular mail.

mailto:baker@alaska.net
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Grant C. Baker 
P.O . Box 240986 
Anchorage, Alaska 99524

February 4, 1997

RE: Support for SB43 and HB60 (increasing fines against attorneys that 
violate court rules)

To the 1997 Alaska Legislature:

It is my understanding that part o f  tort reform (SB43 and H B60) calls for an increase in fines that 
can be levied against attorneys fo r violation o f  court rules. This letter is one o f  strong support for 
increasing these fines.

For the past three years, I have been in a legal battle with the University o f  Alaska (UA ) 
administration and its hired attorneys. The case was recently decided in my favor by the Alaska 
Superior Court on January 2, 1997. The Court REVERSED  UA's action and determined UA had 
breached its contract. Now, the Court's record shows what the faculty and students knew before 
this went to court; UA administration was wrong. Unfortunately, UA  administration is easily 
swayed by attorneys that are w illing and able to abuse the legal system to cover up its wrong 
doing.

The documents from this case show UA attorneys falsified, fabricated, concealed, and altered 
evidence. See Ex.84, Ex.85-89, and Ex.90. The Superior Court on September 14, 1995 found 
that the UA administration and their hired attorneys (See Ex.84):

"failed to fo llow  any o f  the rules in preparing the record."

Consequently, the Court threw out the entire record submitted by UA administration and UA 
attorneys. UA attorneys also withheld the transcript o f  the university hearing whiie stating they 
had complied with court rules fo r submitting the transcript. The hearing had found in my favor 
on all issues. See Ex. 17-19. Incredible as it may seem, after being caught, the excuse UA 
attorneys used to justify the deception was that they thought UA  administration had destroyed 
the hearing tapes.

The Court ordered UA attorneys to submit the transcript with (See Ex.90):

"the recognition that the record w ill not be complete until the transcript is prepared".

But when they submitted the transcript to the Court, it was illegible. UA  attorneys then 
attempted to prevent the transcript from being corrected. Finally, after about eight months o f 
delay by UA attorneys, the Superior Court approved our corrections over their continued

PUBLIC COMMENT
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objections on March 4, 1996. The Court concurred with us and found that our corrections were 
(See Ex.97-98):

"necessary and appropriate to correct known factual errors 
in the offic ia l transcript submitted by UAF"

The above described documents barely scratch the surface. There are many more documented 
instances o f  obstruction o f  evidence and violations o f  court rules by UA attorneys hired by UA 
administration.

Among the many common reasons that breed corruption, the problems in this case stem in part 
from  current limits on fines being too low. The current limits pose no threat or deterrent to 
attorneys inclined to profit by abusing the legal system. This is reflected by the sanctions 
imposed by the Court have not stopped UA administration or its attorneys from continuing to 
obstruct evidence and proceedings.

From my review o f  SB43 (Sec.26) and HB60 (Sec.26). both propose an increase in the fines for 
violation o f  civil procedure court rules from $1000 to $10,000 [CR 95(b )]. I think that this is an 
excellent start. Although, I believe an even greater increase is justified and may be needed to 
tum the current tide o f  abuse.

The damage done to an innocent party due to an opposing attorney's obstruction o f  evidence can 
easily far outweigh a $10 ,000 fine. Thus, it becomes a financially viable option for an attorney 
to choose to violate court rules for personal gain. But. as I mentioned above, the increase 
to $10 ,000 is certainly a welcomed move in the right direction and I support it.

** However, I do not see anything in the proposed bills that increases the fines for violation o f  
appellate procedure rules. In particular. A laska Rule o f  Appellant Procedure AR 5 10(c), which 
seems to be analogous to CR 95(b ) fo r civil procedure, is restricted to $500 with no proposed 
increase. I strongly suggest that the A R  510 fines be increased to $10,000 as well. In fact, there is 
as great, or greater need to put more bite into the appellant procedure fines. The procedure is 
strongly dependent upon good faith actions o f  attorneys to make material documents available to 
the court because discover)' methods are not available as there are with civil proceedings. My 
case is a perfect example o f  the nose thumbing done by attorneys to the courts due to the 
inadequate $500 fine limit.

I want to make it clear that this is not an anti-University letter. In fact, the exact opposite is true. 
It is an attempt to help the University by stopping UA administration and hired UA attorneys 
from  dumping a needless burden on the backs o f  the rest o f  the University. They have chosen to 
abuse the legal system for their personal gain at the University's and the public expense. Doing 
nothing would certainly allow  the abuses to continue and would further damage the University. 
There is a need, and a duty, to act.

I f  anyone investigates this case there is sure to be contrary stories created by UA administration 
and UA attorneys. It is hard to fight such overwhelming numbers especially since shaping public



perception is their profession. But, I have faith that common sense can and should 
prevail. Hence I suggest that this case be viewed with the follow ing in mind.

I f  claims by UA administration and UA attorneys were true, then 
they would not have concealed, altered, falsified, fabricated, and 
withheld evidence so severely that their entire record had to be 
thrown out by the Alaska Superior Court.

Doing nothing w ill allow  the problem to grow and make things get worse and worse. Thus. I 
urge a ll o f  you to do what is necessary’ to prevent the abuse o f  the legal system by attorneys such 
as that which has occurred in this case. The courts need effective tools to enforce court rules. 
Increased fines are needed before they w ill have any real impact against attorneys that have 
chosen to blatantly violate court rules, and indulge in other abuses o f  the legal system, fo r their 
personal gain. Thus, I support the proposed increases in fines described by SB43 and H B60 to 
CR 95 (b ) and recommend that the same increases be made to A R  510.

I f  you would like to discuss the above. I can be contacted at the numbers listed below. Thank 
you for your time and attention.

Respectfully submitted,

Dr. Grant C. Baker 
Tele:

(907 ) 786-1056 (wk)
(907 ) 563-2640 (hm )

E-mail: baker@alaska.net 
Case No. 4FA -94-469-CV

cc: 1997 A laska legislature 
enclosures

mailto:baker@alaska.net


\  J n i v e r s i t y  o f  A l a s k a  F a i r b a n k s  ^
Accounting  & Business O pe ra tion s

First Floor Signers' Hall • Fairbanks. Alaska • 99775-0380 
Telephone • <907) 474-7551

M E M O R A N D U M

De c e m o e r  13, 1393

To: C h a n c e l l o r  W a d l o w

From: T i m  Bauer. C h a i r
U A F  G r i e v a n c e  C o u n c i l

I T E M  A N D  ISSUE

F i n d in g s  from g r i e v a n c e  hea Grant Baker

B A C K G R O U N D  A N D  S U M M A R Y

A h e a r i n g  panel was c o n v e n e d  a n d  h e a r d  the m a t t e r  cf G r a n t  B a k e r ' s  
g r i e v a n c e s  d a t e d  d a t e d  O c t o b e r  25, 1993 ana N o v e m b e r  10, 1993. In Dr. 
B a k e r ' s  O c t o b e r  r e q u e s t  for a h e a r i n g  he a l l e d g e d  that his n o n - r e t e n t i o n  
on J u n e  29, 1993 was not v a l i d  as it was in c o n f l i c t  w i t h  R e g e n t s  Policy 

0 4 . 0 4 . 0 4 . C.I.e.

Dr B a k e r ' s N o v e m b e r  requ e s t for a hear in g  a s s e r t s  that D ean Williams' 
1991 an d  1992 e v a l u a t i o n s  of his (Dr. 3aker's) p e r f o r m a n c e  w ere not 
c o n s i s t e n t  w i t h  " d o c u m e n t e d  facts" such as s t u d e n t  e v a l u a t i o n s  a n d  the 
e v a l u a t i o n s  f r o m  his Depar t m e n t  Head. Dr. B a k e r  m a k e s  the p o i n t  that 
t hese e v a l u a t i o n s  w o u l d  pres en t  a d e t riment to his e f f o r t s  to s eek 
e m p l o y m e n t  elsew h e r e .  He als o  a l l e d g e d  that t h e s e  i n c o n s i s t e n t  
e v a l u a t i o n s  c o n t r i b u t e d  to his b e i n g  s e l ected as on e  o f  the 3 n o n­
ten u r e d  f a c u l t y  m e m b e r s  who were non-retained.

O n  N o v e m b e r  10, 1993 Inte r im  Provost Reichardt i n d i c a t e d  that his 
a t t e m p t s  to i n f o r m a l l y  resolve the s i tuation h a d  p r o v e d  to be 
u n p r oductive. In r e t r o s p e c t  it appears that this l e t t e r  was r e f e n n g  to 
the first (October) request for a hearing. 3 e c a u s e  of the 
i n t e r r e l a t i o n s h i p  of these issues and the fact that Dr. 3aker's second 
(November) g r i e v a n c e  i n c l u d e d  d o c u m e n t a t i o n  of his a p p e a l  of " i n a c c u r at e  
e v a l u a t i o n s "  to I n t e r i m  Provost Reichardt, the g r i e v a n c e  c o u n c i l  met to 
c o n s i a e r  Dot h  r e qu e s t s  for a hearing.

At that meeting, the c o u n c il  f ound that there was a r e a s o n a b l e  
l i k e l i h o o d  of a g r i e v a b l e  act in the ma t t er  of the t i m e l i n e s s  of Dr. 
B a k e r ' s  n o t i c e  of non-ret e nt i o n .  The council was d i v i d e d  as to the 
q u e s t i o n  of e v a l u a t i o n s  and Dr. Baker's a s s e r t a t i o n s  t h a t  these 
p r e d i c a t e d  his n o n - r e t e n t i o n  an d  a d v e r s e l y  a f f e c t e d  fu t u r e  e mp l o y m e n t  
op p or t u n i t i e s.  The c o u n c i l  d e c i d e d  that we w o u l d  a l s o  i n c l u d e  these in 
the h e a r i n g  l e a v i n g  the b u r d e n  of p roof on Dr. B a k e r  to sho w  a 
c o r r e l a t i o n  to his n o n - r e t e n t i o n  and future e m p l o ym e n t .

The h e a r i n g  was h e l d  o n  D e c e m b e r  10, 1993. O n  the b a s i s  of the 
t e s t i m o n y  of the parties, w i t n e s s es  a n d  d o c um e n t s  submitted, the hearing 
p a n e l  d e l i b e r a t e d  a n d came to the following c o n c l u s i o n s :

E x . 17



IN THE HATTER OF THE TIMELINESS OF NOTIFICATION OF NON-RETENTION:

a f t e r  two cr more  years of u n i n t e r r u p t e d  s e r v i c e  R e g e n t s
P o l i c y  0-1. Zl . 04 .C. 1. c. sets tit is d e a d l i n e  for n o t i f i c a t i o n  at 
"Twe l v e  monrr.s prior to the e x p i r a t i o n  of an a p p o i n t m e n t . . . " .

The panel was made aware of the fact that the B o a r c  of R e g e n t s  was 
not or.iv aware of UAF proced u r e s ,  but in fact a p p r o v e d  the UA F  
p o l i c i e s  ir. Au g u s t  1989. However, it was the d e c i s i o n  of  the 
h e a r i n g  panel that the B o a r d  of R e g e n t s  P o l i c y  t a k e s  p r e - e m i n e n c e  
o v e r  UA F  Policy when there is a c o nflict.

Therefore, the panel finds in f a vo r  of Dr. B a k e r  ana  r e c o m m e n d s  
his retention for at least a n o t h e r  a c a d e m i c  year.

IN T H E  M A T T E R  O F  EVA L U A T I O N S  IN R E G A R D  TO  N O N - R E T E N T I O N :

UA F  r e g u l a t i o n Secti o n  III (E) p r o v i d e s  for c o n s u l t a t i o n  w i t h  the 
t e n u r e d  faculty prior to a d e c i s i o n  b y  the d e a n  to  not r e n e w  a 
f a c u l t y  m em rer's appointment. B a s e d  on the e v i d e n c e  prese n t e d , we 
c o u l d  fine no d o c u m e n t a t i o n  tha t  this step was e v e r  t a k e n  by  the 
Dean. Although, the D ean d i d  d i s c u s s  the p o s s i b i l i t y  of n o n­
ten u r e d  reductions w i t h  the d e p a r t m e n t  heads, it w o u l d  a p p e a r  that 
c o n s u l t a t i o n  w i t h  the t e n u r e d  f a c u l t y  was not p e r f o r m e d  as 
r e q u i r e d  by UAF regulation.

In v i e w  of the fact that the p a n e l  has a l r e a d y  r e c o m m e n d e d  that 
Dr. Bake r' s  appointment be r e n e w e d  for at least a n o t h e r  a c a d e m i c  
year, the panel r ecommends that the D ean c o n s u l t w i t h  t e n u r e d  
f a c u l t y  before any a d d i t i o n a l  n o n - r e t e n t i o n  of nor.-tenured 
faculty.

IN THE M A T T E R  O F  EVA L U A T I O N S  A N D  T H E I R  E F F E C T  O N  F U T U R E  E M P L O Y M E N T  

OP P O R T U N I T I E S :

Dr. Baker a l i edged that his e v a l u a t i o n s  b y  the D e a n  i n d i c a t e d  a 
t e a c h i n g  effect i v e n e s s  tha t  wa s  not r e f l e c t i v e  of s i m i l a r  
e v a l u a t i o n s  oy s t u dents an d  his d e p a r t m e n t  head. He a i s o  p r o d u c e d  
a l et t e r  from UA F  Per s o n n e l  S e r v i c e s  w h i c h  i n d i c a t e d  that 
p r o s p e c t i v e  e m ployers o f t e n  r e q u e s t  a n d  are p r o v i d e d  i n f o r m a t i o n  
from an e mployee's p e r s o n n e l  file i n c l u d i n g  w o r k  p e r f o r m a n c e  
history.

The h e a r i n g  panel agrees that D e a n  Wil l i a m s '  1991 a n d  1992 
e v a l u a t i o n s  are not c o n s i s t e n t  w i t h  o t h e r  i n d i c a t o r s  of Dr.
B a k e r 's  teaching effectivness, a n d  c o n c e n t r a t e  a l m o s t  e x c l u s i v e l y  
on n e g a t i v e  aspects of Dr. B a k e r ' s  p e rf o r m a n c e .  Dr. B a k e r  has 
a s k e d  that his e v a l u a t i o ns  be c or r e c t e d .  However, s i n c e  
e v a l u a t i o n s  are a s u b j e c t i v e  j u dgement, " c o r r e c t i o n "  b y  the Dean 
m i g h t  still not be a c c e p t a b l e  to Dr. Baker, a n d  c o u l d  r e su l t  in a 
n e w  g r i evance request.

Therefore, the hear i n g  p a n e l  r e c o m m e n d s  that the 1991 a n d  1992 
p e r f o r m a n c e  appra i s a l s  p r e p a r e d  b y  the Dean be r e m o v e d  f rom Dr.



3 a k e r ' s  p e r s o n n e l  file to e l i m i n a t e  a n y  n e g a t i v e  effect on his 
future emplo y me n t  opportunities.

In addition, it was clear to the h e a r i n g  p a n e l  that the Dean was acting 
f rom d a t a  a n d  aavise tr.at he b e l i e v e d  was a p p r o p r i a t e  for the r.on- 
r e t e n t i o n  of a n o n - t en u r e d  f a c u l t y  m e m b e r  w i t h  two or m ore years of of 
u n i v e r s i t y  service. To prevent future c o n f l i c t s  of this nature, the 
h e a r i n g  p a n e l  also recommends that you s e e k  r e v i s i o n  to Regents Policy 
0 4 . 0 4 . 0 4 . C .1 . c to a llow c a m puses d i s c r e t i o n  to set a shorter timeframe.

A C T I O N  R E Q U E S T E D

For your information.

cc: G r a n t  B ak e r  
F rank W i l l i a m s
D a r l e t t  Powell, Grievance C o u n c i l  M e m b e r
L o r e n  Johnston, G r ievance C o u n c i l  M e m b e r
H a r i k u m a r  Thiagara^an, G r i e v a n c e  C o u n c i l  M e m b e r
S h e r i  Schuyler, Gri e v a n c e  C o u n c i l  M e m b e r
J a c o b  Joseph, G ri evance C o u n c i l  M e m b e r
Deb Watson, G r i e v an c e  C o u n c i l  M e m b e r
G a r y  Copus, H e a r i n g  Panel M e m b e r
B ill K a u f f m a n
J e a n n e  F r e e m a n
P a t t y  K a s t e l i c
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

GRANT C. BAKER,

Appellant,

vs.

UNIVERSITY OF ALASKA-FAIRBANKS, 
et al,

Appellee,

Fllod In Ihfl Trt l̂ Courtt
■TAT* OP A U S K A .  TOtlATM WSTWCT

• S E P  l i  1995

Cltttcflfit Trial Court*
B y  ------------------- O a p u f y

Case No. 4FA-94-469 Civil

ORDER

Based upon the objections submitted by Appellant to the agency record 

prepared and filed by the Appellees in this matter and the court's review of the record, as 

well as the objections and the Appellees response to the objections, the couri determines 

that the objections are meritorious; accordingly

IT IS HEREBY ORDERED that the court accepts as the alternative record

,1; ancT

©

submitted by Appellant which shall be used as the official record in this appeal;
p f A f J L v t . i  U u  f a t  a . t \ r J t » A » b i  tZ u s * * * '

^  IT IS HEREBY FURTHER ORDERED that the bill for $1,882.50 submitted
%

by Appellees for the preparation of the record which was filed on August 12, 1995 is
04*  /H Munreasonable and shall not be paidI dr, nitamntiu^^jadiir-Pfl fp u   ̂ ^

2 2
Mary E. Grqpne^

Dated: f3,
Superior Court Judge

*, wnlfy tftot on
o i  rtil» toy*  i f  n» mnf to* 

CtCTK. (1 -t S I

i d j
t fr*n» MCI

f o

E x . 84



IN  THE SUPER IO R  COURT FOR TH E  STATE OF ALASKA  

FOURTH  JUD IC IA L D IST R IC T  AT FA IRBA N KS

GRANT C. BA KER ,

Appellant,

vs.

U N IV ERS ITY  OF ALASKA -FA IRBANKS, 
e ta i,

Appellee,
Case No. 4FA -94-469 C iv il

OBJECTIONS TO AGENCY RECORD 

COMES NOW Grant Baker, Appellant, by and through his attorneys, 

Jermain, Dunnagan & Owens, P.C., pursuant to Rule 210(i) of the Alaska Rules of 

Appellate Procedure and the Court’s order entered at the hearing before the Court on 

August 3, 1995 concerning issues of the proper record on appeal, who submits the 

following objections to the record assembled by Appellee’s counsel and transmitted to 

the Court on July 12, 1995:

1. In the transmittal of agency record filed with the Court on July 12. 1995 

and signed by Appellee’s counsel, the Appellees certify that the agency record 

submitted to the Court is in compliance with Rule 604(b)(1)(B)(ii) and (iii) of the Alaska 

Rules of Appellate Procedure. However, the agency record assembled and submitted

by counsel for Appellees does not consist of copies of the original papers and exhibits j

filed with the administrative agency, but appears to be an assemblage of documents j

E x . 35



taken from a variety of sources other than the original documents submitted to I n t ^ i  

Provost Paul Reichardt prior to his decision on January 31, 1994 (hereafter ■‘decision"). 

.4 comparison of the record assembled by Appellee’s counsel with the alternative record 

submitted by Appellant reveals that at least 44 documents are missing from the agency 

record and that 18 of these documents were either addressed to or copied to Dr. 

Reichardt and pertained to the decision.

2. Volume I of the agency record is the deposition of Ron Johnson, 

including all exhibits to the deposition, which was taken on June 16, 1994, almost 

months after the decision.

3. Volume II of the agency record is the deposition of Grant Baker, 

including all exhibits to the deposition, which was taken on May 22, 1995, almost IS 

months after the decision (and six days after the Court entered its order on May 16, 

1995 converting this civil action to an administrative appeal.

4. Volume III of the agency record includes a 20-page document in a 

sealed envelope which purports to be the Accreditation Board for Engineering and 

Technology, Inc. (ABET) report dated August 28, 1991; however, there is nothing to 

indicate whether arid, if so, how this report was utilized in reaching the decision.

5. The following documents in Volume IV are improperly included in the 

agency record for the following reasons:

a) The affidavit of Paul Reichardt (pp. 000001-000010) dated

June 29, 1995, signed almost 17 months after the decision (and more than one month •
t

after the Court entered its order on May 16, 1995 converting this civil action to an j
• j1 t

administrative appeal).

OBJECTIONS TO AGENCY RECORD E x .  86  Pago 2



j! b) pp. 0 0 0 0 1 6 - 0 0 0 0 2 4  is noj a copy of the original documgg£ j

submitted by Appellant to Dr. Reichardt, but a copy obtained from the Chancellor's i

office (and two cover letters dated December 16, 1993 and December 21, 1993 have
i
!

j! been removed).
!!

c) pp. 000025-000066 is ooi a copy of the original document j
f
i

submitted by Appellant, but a copy provided to Appellee's counsel during Appellant's j
I
!

deposition on May 22, 1995. !

d) pp. 000067-000086 are not copies of original documej 

submitted by Appointment, but are copies provided to Appellee's counsel by Appellant • 

during his deposition on May 22. 1995.

e) p. 000088 did ngi exist at the time of the decision. .
;

f) pp. 000092-000098 are an affidavit of Linda M. Armstrong with
t

attached exhibits which was prepared and signed on June 20, 1995, almost 17 months . 

after the decision and one month after the Court entered its order on May 16, 1995 

converting this case from a civil matter to an administrative appeal.
• i

g) pp. 000099-000100 is not a copy of an onginal document, but
i

one which appears to have been faxed to, received by and obtained from the UA ;
i

General Counsel. :
i

h) pp. 000180-000181 is as! a copy of an original document, but 

appears to be a copy of a document previously used as “Ex. 9" from some deposition or
i
i

proceeding in the civil matter. i

E x  8 7
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i) pp. 000182-000184 are not copies of original documents, ' 

are copies provided to Appellee's counsel by Appellant during his deposition on May j
I

22, 1995.
i

j) pp. 000217-000223 did not exist at the time of the decision. j
!

k) pp. 000225-000226 did nfli exist at the time of the decision. !
j

I) pp. 000227-000265 is a completed 1993 faculty evaluation j
i
l

report that did nj2Jt exist at the time of the decision. j

m) pp. 000319-000326 appear to be draft copies of UAF P o l ic y  . 

and Procedures, but there is no indication of any approval by the UA Board of Regents.
(

n) pp. 000335-000381 appear to be the 1989 edition of the UAF 

Policies and Regulations, rather than the 1993 reprinted version.

o) pp. 000382-000395 appears to be a document from the UAF ;

archives but of unknown origin and with no indication concerning whether and, if so, 

how it was utilized in reaching the decision.

p) p. 000418 pertains to an individual other than Appellant.
»

6. The following documents have Qfil been included as part of the j
• I

agency record assembled by counsel for the Appellee: \

a) A transcript of the Grievance Council hearing of Appellant's i
ti

grievance on December 10, 1993.

i

OBJECTIONS TO AGENCY RECORD E x  . 8 8
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b) Copies of any notes or records of the interviews held by 

Dr. Reichardt with Dean Williams, all SOE departm/an*,heads and John Zarling. 

Dated at Anchorage, Alaska this/ 9 ’*' day of August, 1995.

JERMAIN, DUNNAGAN & OWENS, P.C.

idley

I hereby certify that on tha Jf£*day 
of August 1995 a true and correct copy of 
the foregoing was mailed to:

Ann S. Brown, Esq.
Lane Powell Spears Lubersky 
250 Cushman. Ste 4-H 
Fairbanks, AK 99701

Shirley Kelly Q

0BJEC110NS TO AGENCY RECORD i i P»ge 5
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

GRANT C. BAKER.

Appellant,

vs.

UNIVERSITY OF ALASKA-FAIRSANKS,
et al.

Appellees.

Rl«d In th# Trial Court#
STATE OF ALASKA FOURTH CXSTRfCT

OCT -  51935
Clark of th# Trial Courts

% cr

By D«puty

Case No. 4FA-94-469 Civil

ORDER DIRECTING UAF TO PREPARE AND FILE TRAN-3.CR1EI

The court having considered the motion filed by Baker in this matter,

hereby orders UAF to prepare and file a transcript of the December 1993 grievance
1V c/^ . <>()

hearing within 5 days oflthis Order, with a copy to Baker and without cost to Baker.
iC u . C u i '^ t v U l  b r * ^

‘ ' DATED at Anchorage, Alaska this day of /Oc/ - ______ . 1995.

E. GREENE7MARY
SUPERIOR COURT JUDGE

X f Ad tttVTY. «JI) QS\ UjlfltdH, A
4 }  4  ,( C 6 < ib U

i

I hereby certify that on the^ Cr-day 
of September 1995 a true and correct copy of 
the foregoing was mailed to:

Ann S. Brown. Esq.
Lane Powell Spears Lubersky 
250 Cushman. Ste 4-H 
Fairbanks, AK 99701

i f  rt~

I c e r t i f y  rtVdT on  
» o ( m  o f  ( f i l l  fo rm

atjK,.

1 0 * 5 -9 $  ! r v  _
x m  w in  t * n f  t o t  ' L J  O  T  ( _ S

s  if <~TK S lf-
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IN THE SUPERIOR C O U R T  F O R  T H E  S T A T E  OF A L A S K A

FOURTH JUDICIAL D I S T R I C T  A T  FAIRBANKS
riuu  in tin Trial louu* 

State of Alaska, Fourtfs District

tm S  1996

G R A N T  C. BAKER,

v s .
Appellant,

Q l k ,  Tried CmtO

U N I V E R S I T Y  'OF A L A S K A - F A I R B A N K S , 
et al,

C a s e  No. 4FA-94-469 C i v i l

Appellees,

ORDER

T h e  Appellees, h a v i n g  m o v e d  this court to s t r i k e

A p p e n d i x  B a n d  Grant Baker's a f f i d a v i t  i n  support of A p p e n d i x  B, 

f r o m  t h e  Appellant's o p e n i n g  brief; and the court h a v i n g  

c o n s i d e r e d  the opposition s u b m i t t e d  b y  B a k e r  thereto a n d  b e i n g  

f u l l y  a d v i s e d  in the premises finds the correc t i o n s  made b y  B a k e r  

in A p p e n d i x  B are not c o n t ested as i n a c c u r a t e  by UAF a n d  it is 

p r o p e r  to supplement the transc r i p t  w i t h  these corrections; that 

the c o r r e c t i o n s  submitted b y  B a k e r  in A p p e n d i x  B to his b r i e f  are 

n e c e s s a r y  a n d  appropriate to c o r r e c t  k n o w n  factual e r r o r s  in the 

o f f i c i a l  transcript submitted b y  UAF; accordingly,

D E N I E D  a n d  that A p p endix B, a n d  G r a n t  Baker's a f f i d a v i t  in 

s u p p o r t  o f  A p p e n d i x  B, shall r e m a i n  p a r t  of Baker's b r i e f  for 

c o n s i d e r a t i o n  b y  this court.

IT IS ORDERED that A p p e l l e e s '  M otion to S t r i k e  is
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h i s  r e p l y  b r i e f  w i t h i n  20 d a y s  a f t e r  t h e  d a t e  o f  the C l e r k ' s  

c e r t i f i c a t e  o f  d i s t r i b u t i o n  o f  t h i s  o r d e r .

D a t e d  a t  A n c h o r a g e ,  A l a s k a  t h i s  ^ d a y  o f

 vjruERED t h a t  E a k e r  s h a l l  f i l e  an d  s e rv e

1996.

MARY E.(_G^EEUE 
SUPERIOR COURT JUDGE

I c*rtfy (tut ■ copy oi th* foregotaQ wns dtotributed trit:

*sCZil.S. Po»tcJ Sw
U  Ottw  ________
HAND  D E L IV E R Y  -  „

Svc -£V)~) r~\ P Y T P f l O  eO
[] PtexUpBln -
[]F«____________ _______________
U O d w .  

Dr- zzz
Q*rk
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