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HB 158
Sponsor Statement (revised)

"An Act relating to attendance at a public school on a part-time basis."

HB 158 prohibits public school districts from discriminating against part-time
Alaskan students.

The Alaska State Constitution, Article VII, Section 1 (Public Education) states,
"The legislature shall by general law establish and maintain a system of public
schools open to all children of the State...." The Alaska Administrative Code
makes provisions and establishes a funding mechanism for part-time students.
According to 4 AAC 09.040, "a student enrolled in one course in a semester
equals 0.25 full-time equivalent” of the foundation formula. This graduated scale
gives a school full credit for a student who attends four courses daily.

When the Attorney General's office prepared the current state statutes for part-
time students and the foundation formula reimbursement for part-time students,
it was anticipated that every school would fulfill the constitutional mandate and
not discriminate against part-time students.

On April 14th, the State Board of Education unanimously endorsed HB158.
They strongly encourage public schools to provide educational service to all local
qualified students including home, correspondence, and private school students.

Many public school districts such as Sitka, Mat-Su, and Fairbanks work
cooperatively with all non-public school students. Their attitudes and actions
allow many options for parents and provide for a quality educational
experience. They report virtually no problems from this cooperation. For
students who have been expelled from the public schools and are being home
schooled in the interim, the part-time option will allow the student to gradually
make the transition back into the public school system.

School districts have found part-time students to be academic and social assets
to their schools. Inworking cooperatively with private and home school
students, public educators take a critical step toward providing an important
resource to "all children of the State." The participation of part-time students in
public schools has helped to diminish the apprehension of many parents about
the public school system.

As far as we know, every school district in the state accepts part-time students
from the home, correspondence and private school communities except the
Anchorage School District (ASD). ASD reasons that providing an educational
benefit to an individual child might accrue as a benefit, somehow, to some
private school and thus raise constitutional concerns. The Legislative Legal staff,
as well as the Attorney General's office, maintain that there is no constitutional
issue.
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MEMORANDUM March 26, 1997

SUBJECT: Part-time attendance at a pu die school - (HB 158)

TO: Representative Fred Dyson

Attn: Lisa
FROM: Michael F. Ford /% £*

Legislative Counsel

You have asked for my comments on the concerns raised by the Anchorage School district
regarding HB 158. 1 will set out each point raised and my response.

1 HB 158 will decrease enrollment and funding for public schools.

This point seems unlikely given the existing funding mechanism for part-time students under
regulations. It also seems contradicted by testimony by the district that it is an increase in
enrollment that was the district's primary concern. Finally, if this is a real problem why
haven't we heard about it from those districts that do admit part-time students?

2. HB 158 violates the constitutional prohibition against direct aid to private or religious
schools.

While I will concede that HB 158 probably constitutes an indirect benefit to private schools,
1 firmly believe that it is not a direct benefit. This conclusion is supported by the
interpretation of the Alaska Supreme Court in Sheldon Jackson College v. State. 599 P.2d
127 (Alaska 1979). The critical area of inquiry according the to court was whether the
benefit in question was available without regard to status or affiliation. For example, police
and fire protection may provide direct benefits to a private school, but because such benefits
are provided without regard to the recipient, they do not violate the constitutional prohibition
against direct benefits. Conversely, a benefit flowing only to private schools does not reflect
the neutrality required under the Alaska Constitution. Assuming that HB 158 becomes law,
it would benefit students who seek part-time enrollment, without regard to the status or
affiliation of the recipient. This is another example of indirect aid to private schools that
meets the constitutional requirement of neutrality. Finally, it is also instructive to consider
another case, Matthews v. Quinton. 362 P.2d 932 (Alaska 1961). In this decision the court
held that a statute enabling private school children to ride public school buses was a violation
of the direct benefit provision of the Alaska Constitution. However, in Sheldon Jackson, the
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court said "we do not rely on Matthews in reaching today's decision, and thus have no
occasion to overrule or reaffirm it. A substantial question, however, can be raised as to its
continuing vitality in light of the analysis which we employ in the present opinion."
Sheldon Jackson, at 130. This. | believe, signals the court's view that benefits provided
without regard to status or affiliation, such as contemplated in HB 158, do not violate the

Alaska Constitution.

3. HB 158 will cause problems regarding the compulsory education law (AS 14.30.010).

I cannot see how HB 158 will add or remove any concerns over enforcement of the
compulsory attendance law. HB 158 specifies that part-time attendance does not constitute
attendance for purposes of AS 14.30.010(a). In short, a student could not meet the
requirements of AS 14.30.010 by part-time enrollment only.

4. HB 158 does not distinguish between primary and secondary students.

Again, | cannot see how this creates a problem. I would hope that public schools are not
simply "day care" services as suggested by the Anchorage school district.

5. Does HB 158 allow a district to reject a part-time enrollee because a class is full?

Under HB 158 (sec. 14.03.095(b)(1)), enrollment can be denied if the enrollment would be
denied for a full-time student. Again, the goal is to treat all students alike or in a neutral
mann 7r. fherefore a part-time student can be denied enrollment if a class is full, assuming
a full-time student would also be denied enrollment.

6. Does HB 158 apply to extracurricular activities?

Arguably, HB 158 could be interpreted to require the same policy for academic classes as
for extracurricular activities. This issue can be resolved by specifically excluding or
including extracurricular events. Again, if HB 158 were applicable to extracurricular
activities, part-time students would receive the same treatment as full-time students.

7. Does HB 158 require the district to allow part-time enrollment at any school in the
district?

HB 158 allows the district to apply the same enrollment criteria to part-time enrollment as
for full-time enrollment. Therefore, a part-time student could not enroll at any school if the
enrollment is also denied to a full-time student.
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8. Does HB 158 require the district to provide transportation to part-time students.

Ifthe student who attends part-time is on a route that provides transportation to a full-time
student, the part-time student is entitled to transportation. Again, HB 158 requires similar
treatment, not disparate treatment.

9. Does HB 158 create additional liability for the district?

HB 158 does not increase or decrease liability. A part-time student is simply a student, with
the same issues regarding liability as any other student.

10. HB 158 will require the district to investigate why a student wants to enroll part-time.

A district is not required to police its enroliment, if enrollment is available to all students
regardless of whether enrollment is full or part-time. Complications do arise when
distinctions are made on the basis of enrollment outside of the district. This is precisely the
problem HB 158 would eliminate.

In conclusion, none of the issues raised by the district rise to the level of constitutional
defects. There are certainly many policy questions, but these are questions that are within
the power of the legislature to resolve.

If you have further questions please contact me.

MFF:jdr
97-221.jdr
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OFFICE OF THE COMMISSIONER / (907, 465-2800

FAX (907, 465-4156

April 9, 1997

APR 10 1397
Representative Fred Dyson
Alaska State Capitol, Room 428
Juneau, AK 99811-1182

Dear Representative Dyson:

During its April 7, 1997 meeting, the Alaska State Board of Education, by unanimous vote, voted
to support HB 158. an act relating to attendance at a public school on a part-time basis.

On behalf of the State Board of Education, 1 would like to thank you for attending the public
comment portion of the State Board meeting on Monday, and speaking about HB 158.

cc. State Board of Education
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April 14, 1997

APR t 6 1997

The Honorable Fred Dyson
Alaska State Legislature
State Capitol, Room 428
Juneau, AK 99801

Dear Representative Dyson:

The Alaska State Board of Education, by unanimous vote at its April 7, 1997 meeting, voted to
support HB 158, an act relating to attendance at a public school on a part-time basis.

Please feel free to contact my office should you require information for your deliberation of this
bill.

Sincerely,

Shirley J. Holloway, Ph.D.
Commissioner

cc: Superintendents



Lawrence A. Wiget, Ed.D. / A

Director, Government EWPanoiis/Legislative Liaison
Anchorage School Disract

4600 Debarr Road is

Anchorage, Alaska 99519-6614

(W) 907 269-2255 (FAX) 907 269-2340

TO: REPRESENTATIVE CON BUNDE J4 5 D
SUBJECT: HB 158: SUMMARY OF ASD CONCERNS
DATE: MARCH 24, 1997

6 pages including cover sheet
DEAR REPRESENTATIVE BUNDE:

PLEASE DISTRIBUTE THE ATTACHED LETTER SUMMARIZING ASD
CONCERNS REGARDING HB 158 TO MEMBERS OF THE HESS
COMMITTEE. "

PLEASE FEEL FREE TO CALL IF YOU HAVE ANY QUESTIONS.

THANK YOU!



Anchorage School District

Anchorage, Alaska 99519-66114

Bob Christal, Superintendent
(Phone) 907 269-2JU  (FAX) 907 269*2340

Xei KB 153
Gear Chairman Bunde:

T am vrriting to summarize Anchorage School D istrict concerns
regarding HB 158. The brief time allotted for public testimony
pluc confusion regarding constitutional and other issues has made
it difficult for the D istrict to clearly set forth the basis for
its opposition to this b ill which would compel Anchorage, aa well
ab all other public school districts, to admit as part- time
students individuals who primarily are enrolled at private schools
or through correspondence or home school.

Initially, we wish to make it absolutely clear that akd
schools open to every school aged child residing in Anchorage.
The D istrict eagerly looks forward to educating each such child.
We recognize that for a variety of reasons, sons students and
parants prefer the educational opportunities provided through
private schools or through boms or correspondence schooling. By.
providing quality programs, the AfCD hopes to attract and retain an
increasing number of students in our public schools.

As pertains to the situation which exists in Anchorage, HB 158
w ill not accomplish this purpose. Bather, HB 158 assuredly will
decrease enrollment in and funding for public schools. The
prediction of decreased enrollment and funding is based on our
actual experience—not speculation,

As some of you are aware, the D istrict was sued several years
ago by students and parents who sought to compel the D istrict to
permit private and home school students to participate on D istrict
athletic teams. Blom field v. anehfryage .School D istrict. Civil
Action Vo. 3AH-93-2740 C ivil. The Superior court issued a lengthy
opinion affirming the D istrict acted legally when it did not admit
students Who attended private and home schools.

In addition to confirming the legality and constitutionality
of the D istrict's policy act to accept part-time or otherwise
unenrolled students, the Blcmfield case also provided a significant
insight into the actual Iropact of admitting part-time students.
The named plaintiffs were in fact students who were enrolled as
full time ASD students. However, If permitted, as they sought in
the law suit, to participate in programs not offered outside the
public school system, they fully intended to leave the public
schools. In other words, the only reason these students remained
enrolled in tna ASD as Cull-tine wtndaota was to participate in
programs which were very important to them which programs private



and home schools did not offer.

If KB 158 is enacted into lav, the D istrict w ill looBe many
students who are currently enrolled full tiree. Such students w ill
become part- time students, participating only in ~courses or
programs which are not available through private or horns schools.
As aresult, the ASD w ill loose funding. At tka same time, we w ill
experience increased demand for those offerings (such as science
courses, computer and technological courses, vocational education
courses, etc.) which are the moot expensive to operate and which
require the smallest class sire.

Ultimately, then, HB 158 w ill lead to a decrease in the over
all quality of our program by leading to Increased class sizes and
leoa funding. Thus while the motivation behind HB 158--to increase
educational opportunities for private and home school students--is
laudable, in fact any such increase in opportunities for private
3chool students w ill com® at the expense of opportunities available
to fully enrolled students.

Moreover, while jeopardizing the qualify of programs the a50

offers. HB 158 also raises a number or serious Jlegal and
administrative problems. The costs associated with addressing
these problems w ill further dilute fundB available to provide

educational programs.

Legally, we have been advised by our attorney that HB 158 w ill
almost certainly be found to be unconstitutional since it would
provide a direct benefit to private educational institutions (see
Sheldon Jackson University v. State. __ P.2d __ (Alaska 1579))
and it would create significant entanglements between the public
school system and private schools.

We realize the legislative Jlegal counsel has suggested
constitutional problems would not be raised. Assuming for the sake
of argument that the constitutional issues are murky, the ASD w ill
assuredly be enmeshed in litigation if HB 15fi is enacted. We w ill
be sued by the AELU or similar interest if private students are

admitted, or we w ill be sued by private students or there parents
if we do not admit such students. Since the plaintiffs in either
type of suit will certainly be viewed as ‘'public interest
litigants*, the District will not be able to recover whatever costs

it is required to expend if it wins such litigation, while it will
have to use public funds to pay the costs and attorneys fees of the
other side os well as its own costs if the D istrict looses, unions
the constitutional issue has been clearly resolved, the ASD should
not be compelled to risk this additional expenditure of funds.

Beyond the question of the constitutionality of HB 159, there
are a host of other legal and associated administrative issues
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which this b ill as drafted raises.1 To summarize, let me enumerate
just a few of these issues:

--1It is unclear bow HB 150 would interface with the state
compulsory education law {AS 14.30.010). Pirat it will
b* both difficult and expensive (and require significant
entanglement) for the ASD to verify whether part*-time
students meet compulsory education requirements.
Moreover, AS 14.30.010(b) ‘'ocempta from the compulsory
education law students who attend mcomparable* programs
at private schools. if a utudent cuet seek out ASP
offerings, a question would arise whether the private
school program is "comparable,1

--As drafted, HB 150 appears not to differentiate between
primary and secondary student*. Assuming it applies to
elementary students, would application for part-time
enrollment be limited to defined programs such as band,
or could a parent demand part-time enrollment for «
certain number of hours each day (say from 9 to 11 each
morning), thus obtaining what could amount to little more
than free part time day care?

--What leeway w ill a district have to reject a part-time
applicant because particular courses OF prograna arc
already full? Would the D istrict have to add additional
sections to meet the demand created by port—time
applicants? Would the D istrict have an obligation to
notify private schools or uaenrolled students about
registration each semester bo that such students would
have the some opportunity t« apply few lim itad enrollment
courses? If part-time students fill limited enrollment
offerings, how would the D istrict deal with full-tim e
students who could not meet graduation or college
admission requirements because desired courses were no

An amendment which the Committee considered at its meeting
last week would Iim it the b ill's application to home school and
correspondence students. If adopted, this amendment would appear
to lessen the constitutional problem created by Article vn.
Section 1 of the Alaska Constitution which prohibits payment of any
money from public funds "for the direct benefit of any religious or
other private educational institution.m (emphasis added) However,
wWo envision a possible law suit by students attending private
educational institutions questioning whether such a lav would
violate their righto to equal protection. Moreover, even if the
constitutional problem is avoided, the other practical and legal
concerns which we have would exist without regard to whether porfc-
tims students come £rcm private institutions or from heme and
correspondence schools.



longer available? This course registration process is
ailx'w«siy cuitiplwx cuul tiraw conauntiiJg. Adding pert- ulna
students into the mix can only complicate this process
and make it increasingly difficult for the D istrict to
meet the demands and expectations of our students.

--As drafted, is HB 158 intended to apply only to

academic offerings, or does it also apply to
participation on athletic teams and other extra-
curricular activities? In other -words, is HB 158

intended to over rule the Blemfield decision by allowing
a private school or home school student to demand the
right to participateon public school teams?
Alternatively, could a part-time student who took one
course only at a public school thereby claim enrollihAnt
in the school sufficient to allow participation on the
school athletic teams?

--Muse a part-time applicant seek out courses only at his
"hams" school, or could the student enroll at any school
in the District? For instance, could a child living near
weet High School demand the right to take Japanese at

Service High School? Or could that student enroll in
Japanese at Service and Chemistry at West? Could a part-
time student demand admission to a course at an

authorized charter schoolor at one of the D istrict's
optional schools such as Steller or Polaris where fu Il-
time students gain admission only through lottery?

--Does the public school district have any responsibility
under HB 158 to provide transportation to part- time

students?

--What lia b ility w ill the public school have in the event
that a part-time student Is injured or causes injury to
others on his/her way to or from the public school?

--Tta avoid prohibit "direct benefits" to private educational
institutions, w ill the A5D be required to investigate why each
part-time student seeks to enroll? In other words, if a
particular private school followed a practice of directing its
students to take chemistry at ASD schools so the private
school did not have to incur the cost of operating a chemistry
program, this would certainly be a "direct benefit" to that

school. However, the ASD would not necessarily know this was
occurring unless it investigated each part time enrollment
application. Obviously, this type of obligation would be

expensive and time consuming and would involve a high level of
entanglement between the ASD and the private schools.

The potential tor legal claims and the additional



admiaistrativ* coat* associated with each of these issues s
substantial. Addressing these issues w ill unavoidably siphon o ff
the D istrict'a limited resources from its existing programs.

In conclusion, in those districts where admission of part-time
students is identified cs a benefit to both those students and to
the public schools, it may be worth assuming the risk of a
constitutional or legal chall>»ge. E xisting Department of
Education regulations allow each district to determine whether the
benefit to be gained is worth the administrative burden and risk of
legal challenge. In the situation which exists in Anchorage with
numerous non-public school alternatives, mandating enrollment of
part-time students would weaken the public school system and expope
the D istrict to & variety of legal challenges and administrative
headaches.

Under these circumstances, the AfiD strongly believes enactment
of KB 158 would constitute bed (end likely illegal) public policy,
despite the laudable concerns which have motivated thio proposed
legislation. Khile perhaps unrealistic at the current tine, the
more sensible way to address the concerns which have motivated this
legislation would be to fund public education more fully so the ASD
could reduce class sizes and provide other iapprovements which would
make full-tim e public school enrollment a desirable alternative to
those who now choose to obtain their education outside of My
public school system..

Thank you for considering our concerns. Representatives of
the D istrict remain available to provide you with such information

as may be of assistance in your consideration of this Important
m atter.

cc Bouse HESS Committee Members

TOTRL P .06
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Discrimination

U NDERREGULATIONS in Alaska'sAdministrative Code,
public schools can discriminate againstcertain students be-
cause ofwhat some believe to be classroom politics.

The schools liave the authority to bar admission to students who
wish to attend class part-time. The Anchorage School D istrict is
among those which deny part-time enrollment

Students requesting part-time admission generally attend a pri-
vate schoolor are being schooled athome. They usually want to take
certain specialized classes at public school, in courses nototherwise
available to them.

Denying these students part-time access is an inequity for their
families— who already pay their fair share oflocal property taxes to
supportthe public school system, in addition to financing a private
education or making the sacrifices required to teach classes at home.

Many ofthese parents suspectthatthe closed-door policy is p o liti-
cal, advocated by the teachers’union as a way to punish families
providing theirchildren an education alternative.

Freshman state Rep. Fred Dyson, R-Eagle River, wants to end
the discrimination. He is sponsoring legislation, House B ill 158,
which would require public schools to accept part-time students.
“Property taxes used toward education costs are notselective among
tax-paying individuals— neither should the schools,” he said.

We concur.



High courtstudies

lifting lim
to church

By Tony Mauro
USA TODAY

Supreme Court justices
seemed worried Tuesday
about moving too quickly to re-

1verse their prior rulings and al-
low public school teachers to
give remedial instruction in-
side parochial schools.

Lawyers for the Clinton ad-
ministration and New York
City asked the high court to re-
verse a 1985 decision that said
federally funded Title I instruc-
tion in math and reading could
not be given inside religious
schools, to avoid "excessive en-
tanglement” of church and
state.

The Title I law, passed in
1965, requires federally funded
remedial help for under-
achieving students from low-in-
come families, no matter what
school they attend.

The effect of the 1985 deci-
sion has been to force qualified
parochial students from low-in-
come areas to leave their
schools and go to vans parked
at curbside for tutoring by pub-
lic school teachers.

New York City, which was
involved in the earlier case,
says it has spent $100 million
on the vans and other mea-
sures to comply with the ruling
— money that could have been
spent helping more children.
“New York City children who
are poor are not getting what
they need," the state’ top law-
yer, Paul Crotiy, told the court

Five justices have said in re-
cent years that they would like
to reconsider the 1985 decision,
giving hope to advocates of
school voucher programs that
would give public funds to par-
ents to send their children to
parochial schools.

In past rulings, the court has
also moved toward greater ac-

It on aid
schools

commodation of religious prac-
tices in public life.

But by the end of the hour-
long argument Tuesday, the
courtseemed headed toward a
narrow opinion that would lend
little support to those who ad-
vocate more public aid to paro-
chial schools.

"They seemed betwixt and
between,"” said Elliot Mine-
berg, lawyer for the civil liber-
ties organization People for the
American Way, who watched
the arguments. “Nobody was
talking about vouchers today."

Several justices indicated
they were reluctant to allow
parties involved in past Su-
preme Court decisions to ask
the court to reverse itself later.
If the court reverses itself here,
Justice David Souter said, “I
dont see why a losing litigant
couldn’t come in anytime and
say, 'l'd like another shot’”

The court has reversed past
rulings, but always in the con-
text of a case posing new facts,
rather than through a reconsid-
eration of the original case as
New York wants it to do now.

New York lawyer Stanley
Geller, who has been lighting
against public aid to parochial
schools for 50 years, urged the
courtto preserve its earlier de-
cision. He said the New York
case was an inappropriate ve-
hicle for reversaL The court in-
stead could wait for cases from
Louisiana and Minnesota that
pose the same issue and are
working their way through the
courts, he said.

Geller also said parochial
school students could get the
Instruction at much lower cost,
by forgoing the vans and trav-
eling to nearby public schools.

A decision in the case could
come by July.

» Drug-testing ruling, 1A
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RE: PART TIME STUDENTS

Number of pages including cover sheet: 1

Message
Regarding your question on how we treat part-time students:

We have followed guidelines as outlined in the old DOE *"Pupil Accounting'* manual for
corresoondence students (page 58). Those guidelines are as follows:

“Astudent who is enrolled lor two or more carnegie units for a semester or four or more
units for the year is to be counted as full-time. A student enrolled lor less than two
units for the semester or less than four for the year, will be divided by two or four,
respectively and counted as a fractional full-time equivalency (FTE). When calculating
the individual student membership for a secondary correspondence student, the
number of days in members must be multiplied by the fraction obtained above.""

Even though this applies only to secondary students, wo have used thesa guidelines
for all students even elementary students who may be on a home-schooled Christian

school correspondence for part of their day.

What this does for funding purposes is a student would then be pro-rated for the
foundation count, A child who only is enrolled for two courses would then be counted

as a half-time student and the funds given would be less than a full-time student.

I hope this helps. Let me know if you need any additional information.
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March 17, 1997

Attention: Lisa 2 0 1997
Representative Fred Dyson

Alaska State Capitol, Room 428

Juneau, AK 99801

Dear Representative Dyson:

I am writing this letter in response to your staffs query regarding whether or not the
Fairbanks North Star Borough School District has been implementing the requirements of
4 AAC 05.035 regarding part-time students. For the past several years, Fairbanks has
allowed part-time students, both elementary and secondary, to attend schools/classes in our
schools. These students are coded as part-time and (if they were enrolled during our
October count period) are included in official student enrollments.

Each year, the staff in our student records office reviews the class schedules of all secondary
students and calculates the part-time FTE of each student based on the number of classes

in which they are enrolled. Your proposed House Bill No. 158 would not cause our district
to do anything different from what we have already been doing for years.

If you have any questions about this, feel free to contact either Mr. Bob Shefchik, the
Assistant Superintendent for Business and Finance or myself at 452-2000.

Sincerely,

Dr. Nicholas Stayrook, Director
Program Planning and Evaluation

cc.  Bob Shefchik
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Gave Willis

9345 Turn St.
Juneau. AK 99S01
(907-789-7634)

gjwillis'i? aol.com u ju fW e

The Honorable Fred Dyson,

Dear Sir,

I would like to express my support lor HB 158 regarding the right to attend school on
a part-time basis. Clearly the Alaska State Constitution provides that all students
shall have access to education. The current policy of some districts to prohibit part-
time attendance violates that mandate

1have three children, two are currently enrolled in our local district and one is in
Alyeska Central School. During the past 5 years, we have used a combination of both
options in choosing the best educational program for our children. My personal
experience and my contact with other homcschool parents convince me that this bill is
necessary to provide lair access to educational opportunities to all children in the

state.

For two years our daughter was able to participate in choir at the middle school while
doing correspondence. This best option for her was possible because she had a gifted
and talented IEP in music. State law required district to service such children. Other
students, without a G/T label, who would have bcnefitted from a similar opportunity,
were denied access. This inequitable situation would be remedied with this bill.

Parents who choose correspondence, private schools, or homeschool should not be
penalized or denied access to programs that are tfeely pawided for other children
within our state. They pay local taxes and contribute to our state. Educational
discrimination against their children is wrong.

All Alaskan have a stake in providing the best education for our children. Please
support this bill and open educational opportunities to all of our children.

Thank you,
Gave Willis



cc:Mail for: RepresSftative Fred Dyson W

Subject: HB 158
From: Chrisline_OConnor@compuserve.com ("Christine N. O'Connor") at CC2MHS1 3/15/97 4:34 PM

To: Representative Fred Dyson at LAA_TRANS

Dear HESS Committee members, March 15, 1997

I am writing to express my support for HB 158 which would allow
homeschooled students to attend classes part time at public schools. | am
a homeschooling Mother of two elementary age children. While | believe
homeschooling is best for my family at this time, | would like the option

of using public school classes as a suplement when my children get older.

Alaska politicians are constantly stating their committment to excellence
in education. Allowing students more access to public schools is a common
sense step in achieving this excellence.

| urge you to support this bill and see that it becomes law. After all,
it's only fair that rry family be allowed to use facilites our tax dollars

help pay for.

Sincerely,
Christine O'Connor
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Mrs. Sylvia Dean mar i9 ig3?
2225 Meadow Lane
Juneau, AK 99801

March 19, 1997
Rep. Fred Dyson and HESS Committee Members
Dear Rep. Fred Dyson and HESS Committee Members,

I would like to encourage your strong support for HB #158. This
bill would serve the parents who are the most committed to their
children's education with more options. One great need in our

public school systems is parent support. The people concerned

enough to put their children in home schools or private schools
have shown their commitment to education by their investment of
time and money. If they choose to use public school options it
will be an asset to that system.

The public school need not fear large numbers as the people who
are chosing other options have strong convictions about
education. It may take more of the load of over crowding off
public schools as other options open.



"Home Schoolers access to taking part time classes in Public School”

My name is Sharlyee Zachary. My husband, Dan, and lhome school 3 daughters. We home
school the girls for a variety of reasons.

Some of these reasons are: 1) There are certain things that we want our girls schooled in that
use to be taught but are no longer taught or allowed to be alluded to in the current public
school cunriculums. 2) The teachers already have their hands full and right now we are able to
give our children personalized attention in their studies. 3) Ina world where families are
breaking apart, children are learning to be callous and on the attack®™ in order to protect
themselves. They are bringing these attitudes to school. When children are constantly trying to
defend themselves from the attacks of others, they cannot leam the positive character qualities
that help them to reach out in compassion to those who are hurting. We want our childfefTto
be part of the "healing” of our nation, not part of the problem.

We are a low-income family. We scrimp and sacrifice inmany areas inorder to home school.
Our tax dollars go to help support the public school system. This means we pay twice. We
have not complained. However, when we asked to be able to come in and use the elementary
school library, we were told that itwas against policy" for home schoolers to check out books
and that home schoolers were not alJowed to even sit in the library and read the public school
materials. 1thought our taxes went to provide for these things. For several years, now 1have
been told from other home schooling families that we were not allowed to take any classes at
the schools unless we took them all. Also, we are barred from extra-curricular activities. Even
ifwe pay an extra fee for these things they are not available to us.

Two weeks ago I contacted the district offices to request a copy of the policies” of the school
board regarding home schoolers. lwanted to know officiallywhat was allowed and not
allowed. 1was told that there are no written down policies™. Yet, we are told that "policy says,
no" to everything.” Iwas interesting tome that last year, however, two home school boys
who were very good at wrestling were allowed to join the team (Lam happy for them). The
boys were going to go to school the following year, but they were not in public school at that
time, interesting how "policy” was put aside for the convenience of the coaches having a better
team.

We are a small community with little or no access to certain things offered only in the public
school system. Things Uke chemistry lahs. foreign languages, band, oto. Ifour tux dollars go
to provide these things for other children, why can we not use them, also? We are already
doing our part not to overload the public school system and we are doing our best not to make
waves.

Sharylee M.
Box 1531 Petersburg,AK (907) 772-3681

TOTAL p.o2



cc:Mail for: Representative Fred Dyson

HB 158 Please Support this

charlieh@Alaska.NET (Charlie&Joanne Hardesty) at CC2MHS1 4/16/97 5:39 PM
Representative John Davies

Representative Pete Kelly

Representative Vic Kohring

Representative Terry Martin

Representative Fred Dyson /HQ].GW
Representative Eldon Mulder

Representative Richard Foster

Representative Carl Moses@Legis.Alaska at CC2MHS1
Representative Ben Grussendorf@Legis.Alaska at CC2MHS1

Dear Representative:

I am fully in support of HB 158 which allows part-time school attendance
for children attending private or home schools, or correspondence
students. AIll children should have access to the public school system.
In this area, students have been denied the right to access the schools
for whatever reason the school district may decide upon.

All students should have the right to attend classes that may not be
provided by correspondence or home schools. Lets keep Alaskan students
at the top of the class and provide the young people of Alaska all the
tools they need to educate themselves for the future.

My understanding is that the 1995 Alaska Administrative Code gives school
districts the "option" of NOT allowing part-time students.

HB 158 would correct this and would not allow schools to discriminate
between students taking all their classes at school and those who need
specialized classes not offered through their correspondence school or

homeschool.

Property taxes, which are used for education, show no bias and neither
should the schools.

Thank you for taking the time to read this letter. Please support
HB 158.

Joanne Hardesty
Nikiski, AK
907-776-8137

Texi Item


mailto:charlieh@Alaska.NET

cc:Mail for: Repres™”™ative Fred Dyson @

Subject: HB 158
From: slsites@ juno.com at CC2MHS1 4/16/97 5:26 PM

To: Representative Fred Dyson at LAA_TRANS

This is to .inform you that our family supports this bill. As
homeschoolers of three children (one soon to be entering high school) we

appreciate what
should have the
able to provide
dollars support
only appopriate

this bill will provide. We feel that homeschoolers
option to join in on classes that they feel they are not
in the home environment for whatever reason. As our tax
the public school buildings and programs, we feel it

to be able to utilize them without having to be a

full-time student of the district. Thank you for sponsoring this bill
and for caring about Alaska's homeschoolers!

Sheldon & Lisa Sites

257 Charles St.

Fairbanks AK 99701

457-3725

ARLI ™


mailto:slsites@juno.com

cc:Mail for: Repres@tative Fred Dyson

Subject: HB158
From: copperrr@Alaska.NET at CC2MHS1 4/24/97 8:18 AM /H’:\)Z@

To: Representative Fred Dyson at LAA_TRANS

Dear Representative Dyson,

I wish to state my support for HB158 which would allow part time
attendance at state public schools. My husband and | teach our three
children at home, and have only asked once in nine years to
participate in an activity sponsored by the local school. | was
denied at that time, due to "insurance reasons". | feel that we, as
local citizens, should have access to our public facilities, whether
we choose to use them on a full time basis or on an occasional basis.
Although | may never see the need to enroll my children in a course
taught at the local school, | do foresee the desire to have my
children possibly participate in music festivals, career days, track
meets, and other such events. To be able to use the library
facilities would also be much appreciated.

| trust that you and your fellow representatives will vote to allow
part time enrollment and use of public school facilities by families
who have chosen to educate their own children.

Thank you.

Sincerely,

Ramona Henspeter

P.O. Box 98

Copper Center, AK 99573

Text Item


mailto:copperrr@Alaska.NET

cc:Mail for: Repres”~Sative Fred Dyson @ % U <A> g

Subject: HB 158
From. bearcub@ Alaska.NET (Julia Enzenberger) at CC2MHS1 4/25/97 8:28 AM 25

To: Representative Fred Dyson

I would like to ask that HB 158 be supported. This bill would make a
radical difference in the educational opportunities of my child. She is a
14 year homeschooled student living in the Anchorage School District. My
daughter does not want to attend public school full day as she has many
interests that are better pursued in non-traditional settings. However,
classes like chemistry and foreign language would be more easily learned in
a traditional high school setting. Currently, our local high schools do

not allow part-time attendance.

Shouldn't educational decisions be made on the basis of what works best for

the student? HB 158 is a very pro-student bill, PLEASE VOTE YES, for the
sake of the students. The more options we give students, the more
successful students we will have.

JULIA ENZENBERGER
4885 Newcastle Way
Anchorage, AK 99503

Text Item


mailto:bearcub@Alaska.NET

Ms, Linda Hemphill 000-0000
8937 Haffner Ct

Distribution $ Affiliation Reg Voter
Juneau AK 971 60
Date POM Sent Constituency Bill Number Response Subject
03/13/97 N HB 158 Supports

IWOULD LIKE PRIVATE STUDENTS TO HAVE ACCESS TO THE PUBLIC SCHOOL SYSTEM WHICH WE SUPPORT
WITH OUR TAX DOLLARS. SINCERELY, LINDA HEMPILL

Ms Ellen Mickleson 745-6506
POB 4040 o A
Distribution Affiliation Reg Voter
Palmer AK 99645 08 U
Date POM Sent Constituency Bill Number Response Subject
03/13/97 N HB 158 Supports

IT WOULD BE A TREMEMDOUS OPPORTUNITY FOR HOMESCHOOLED CHILDREN TO BE ABLE TO JOIN CLASSES
OFFERED IN PUBLIC SCHOOL ON AN INTEREST LEVEL THAT IS, AT TIMES DIFFICULT FOR PARENTS TO PRESENT.

WE ARE PART OF A HOMESCHOOLING

COOPERATIVE GROUP WITH FIVE OTHER PARENTS. IWOULD STRONGLY BE INTERESTED TO SEE HB 158
PASSED.

Mrs Jocelyne Urgitus 373-1699
POB 875646 . i .
Distribution Affiliation Reg Voter
Wasilia AK 99687 08 U
Date POM Sent Constituency Bill Number Response Subject
03/13/97 N HB 158 Supports

WE ARE EXCITED AS PARENTS OF HOMESCHOOL CHILDREN BEING ABLE TO ATTEND CUSSES AT THE PUBLIC
SCHOOL. FOR AN INDIVIDUAL STUDENT DEFINATELY EXCELS IN LEARNING WHEN A PERSONAL CHOICE OF
SUBJECTS ARE BEING OFFERED. ALSO AS A

TAXPAYING FAMILY WE HELP SUPPORT OUR COMMUNITY, SO IN TURN ITS NICE THAT WE CAN ALSO USE THE
SCHOOL SYSTEM FOR ADDITIONAL SUPPORT OF OUR CHILDRENS HOMESCHOOL EDUCATION.

Mrs Andrea Weimer 892-7854
POB 878144 L . e
Distribution Affiliation Reg Voter
Wasilia AK 99687 08 U
Date POM Sent Constituency Bill Number Response Subject
03/13/97 N HB 158 Supports

AS A HOMESCHOOLING MOTHER AND TAXPAYER/PROPERTY OWNER OF THIS COMMUNITY FOR OVER TWELVE
YEARS, | ENCOURAGE YOU TO PASS BILL # 158. IT IS MY BELIEF THAT STUDENTS EXCEL IN SUBJECTS OF

PERSONAL INTEREST. IN ADDITION, THE
SCHOOL DISTRICT OFFERS CUSSED SUCH AS CHEMISTRY. BIOLOGY, ETC THAT BECOME DIFFICULT TO OFFER

with homeschooling:



1760 Williwaw Way _
e Distribution Affiliation Reg Voter

Wasilia AK 99654 08 U

Date POM Sent Constituency Bill Number Response Subject

03/13/97 N HB 158 Supports

| FEEL IT IS OF GREAT IMPORTANCE TO ALLOW HOMESCHOOL CHILDREN TO PARTICIPATE IN PUBLIC SCHOOL
CLASSES AND ACTIVITIES. | HAVE BEEN A MEMBER OF THIS COMMUNITY FOR TEN YEARS AND WOULD LIKE MY

CHILD TO ALSO FEEL SHE CAN
ACTIVELY TAKE PART IN PUBLIC PROGRAMS WHERE THE MAJORITY OF HER PEERS SPEND THEIR DAYS.

Ms. Sylvia C. Sullivan 835-3729
PO Box 2684
Distribution Affiliation Reg Voter
Valdez AK 99686 08 Alaskans Y
Date POM Sent Constituency Bill Number Response Subject
03/13/97 N HB 158 Opposes

YOUR BILL IS STATING A CHILD CAN GO TO SCHOOL ON A PART TIME BASIS UPON REQUEST. THE BILL NEEDS
AMENDED TO INCLUDE REQUEST DEFINITION TO BE THAT OF THE PARENT OR GUARDIAN AND THE REASON WHY

THE CHILD IS ONLY ATTENDING SCHOOL
PART TIME.
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Ms. Sylvia Sullivan 835-3729

PO Box 2684 " Distribution = Affiliation Reg Voter
Valdez AK 99686 08 Alaskans Y

Date POM Sent Constituency Bill Number Response Subject

03/13/97 N HB 158 Opposes

YOUR BILL IS STATING A CHILD CAN GO TO SCHOOL ON A PART TIME BASIS UPON REQUEST. THE BILL NEEDS
AMENDED TO INCLUDE REQUEST DEFINITION TO BE THAT OF THE PARENT OR GUARDIAN AND THE REASON WHY
THE CHILD IS ONLY ATTENDING SCHOOL

PART TIME.

Mr. Edgar Earnhart 349-1160

1043 W 74th Ave Distribution Affiliation Reg Voter
Anchorage AK 99518 12

Date POM Sent Constituency Bill Number Response Subject

03/21/97 N HB 158 Opposes

APPRECIATE YOUR CONCERN FOR INDIVIDUALS. ANYONE PROVIDED HOME SCHOOLING IN ANCHORAGE IS
ALREADY PRIVILEGED. PUBLIC LIBRARY, SPORTS AND OTHER CLUBS, ETC. PROVIDE OPPORTUNITIES. NO
LEGISLATION NEEDED. REFERENCE MY

TESTIMONY ON THURSDAY, AYN RAND'S 'ANTHEM' IS LADEN WITH VALUES OF SELFISHNESS AND NARCISSISM,
SO IT SHOULD MEAN AS PREFERRED SOPHOMORE READING.
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Part-timers

Opening up public school enroliment

The Anchorage School District won't let HB 158 become
law without a protest. The hill, sponsored by Rep. Fred
Dyson, would force the state’s school districts to enroll
part-time students. While the proposal has led the state's
biggest district to express legitimate concerns, it should
pass the Legislature.

Alaska’s Constitution requires that legislators “main-
tain a system of public schools open to all children of the
State."" State law was changed a few years back to allow
districts to "'permit” part-time enroliment. The Dyson pro-
posal, which unanimously passed the House last week and
now sits in the Senate, is in keeping with the constitution.

In making arguments against the change, Anchorage
Superintendent Bob Christal is persuasive —to a point. He
raises legitimate concerns about increased class sizes, le-
gal challenges and administrative headaches.

But in presenting a written summary against HB 138 to
a House committee, he weakened his argurrfent by raising
questions that are answered in current state regulations.
For example, the superintendent asks, “What leeway will a
district have to reject a part-time applicant because par-
ticular courses or programs are already full?"

Current rules say part-time students may be enrolled *'if
space is available In a course in which the student desires
to enroll after full-time public school students’have had an
opportunity to enroll.™

Clear enough.

What is not so clear is the Legislature’s commitment to
fully fund education. The state’s funding formula, which
determines how much money a district gets for each stu-
dent, has only been increased once in nearly a decade.

Meanwhile, school districts must economize and cut
corners even as they try to improve education and absorb
new students. Rejuggling the formula won't solely do the
trick; such a move will only shift the pain among the
state’s schools.

If Rep. Dyson has his way, officials with the Anchorage
School District will have to bite the bullet and enroll part-
time students. As onerous as that may seem to some, and
as pinched as the district is for dollars, part-time enroll-
ment won't spell Armageddon for local schools,



Mir-y

April 26, 1997
APR 2 8 1997

Governor Tony Knowles
Senator Tim Kelly
Representative Fred Dyson
Representative Ramona Barnes

RE: Bill Requiring Anchorage School District to Allow Part-time Students

We are opposed to this bill approved by the Alaska House that requires
the Anchorage School District to allow part-time students. It should

remain an option for each district.

Students who elect to attend private schools or students who are home-
schooled have made the choice that the public school system is not for
them; therefore, they should abide by that decision and expect to
"round out" their education on their own. |If they are accepted into
the public system, they should be required to pay tuition at the "going

rate."

Even though the local system can be reimbursed by the state for these
students' participation, the public still bears the expense!

Dianne D. Mahaffey A James R. Mahaffey
9601 Midden Way
Anchorage, AK 99507



cc:Mail for: Representative Fred Dyson p*-'

Subject: HB 158
From: smokybay@ xyz.net (Smoky Bay School) at CC2MHS1 3/19/97 12:14 PM

To: Representative Fred Dyson at LAA_TRANS

Dir Sir,
My name is Josh Krohn. I graduated in 1995 by private school,
missing out on opportunities like football. House Bill 158 would
allow others following the program | followed access to the public
schools. It doesn't make sense to me that a person should have to do
exactly as the~shool borough dictates to take classes. I was by the
grace of a friendship allowed to participate in the choir program.
However, when theschool district started to take notice, | was
grandfathered in untill | graduated, and no one else can have that
opportunity. It seems unjust, by the mission of this nation, that
all have the right to an education, and we don't have the freedom to
design our education to fit our personal needs. Let me explain the
most common excuse | hear from nr/ school distric: “You can't play
football because that's all you will do." When | graduated from
school, | graduated with 34 credits. That's 12 more than public
school students graduate with. I strongly encourage you to pass HB
158. It would affect the education of young poeple in a positive
way.

Josh Krohn

APR 3n

1997


mailto:smokybay@xyz.net

HAY-07-1997 09:58 PETERSBURG LIO 90V ?72 3779 P.02
Regarding Senate Bill No. 134 Wednesday, May 7, 1997

"Home Schooling Education program" Senate HESS Committee

My name isSharlyee Zachary. My husband, Dan, and lhome school 3 daughters. We home

school the girls for a variety of reasons.

Some of these reasons are: 1) There are certain things thatwe want our girls schooled in that
use to be taught but are no longer taught or allowed to be alluded to in the current public
school curriculums. 2) The teachers already have their hands full and rightnow we are able to
give our children personalized attention in their studies. 3) Ina world where families are
breaking apart, children are (earning to be callous and on the "attack® in order to protect
themselves. They are bringing these attitudes to school. When children are constantly trying to
defend themselves from the attacks of others, they cannot leam the positive character qualities
that help them to reach out incompassion to those who are hurting. We want our children to

be part of the "healing® of our nation, not part of the problem.

We are a low-income family. We scrimp and sacrifice inmany areas inorder to home school.
Our tax dollars go to help support the public school system. This means we pay twice. We
have not complained. However, when we asked to be able to come inand use the elementary
school library, we were told that itwas against "policy"” for home schoolers to check out books
and thathome schoolerswere not allowed to even sitin the library and read the public school
materials. 1thought our taxes went to provide for these things. For several years, now, |have
been told from other home schooling families thatwe were not allowed to take any classes at
the schools unless we took them all. Also, we are barred from extra-curricular activities. Even
ifwe were to pay an extra fee for these things they are not available to us.

Several weeks ago I contacted the district offices to request a copy of the "policies® of the
school board regarding home schoolers. lwanted to know officiallywhat was allowed and not
allowed. lwas told that there "are no written down policies™. Yet, we are told that "policy says,
no" to everything." Itwas interesting to me that last year, however, two home school boys
who were very good atwrestling were allowed to join the team (Iam happy for them). The
boys were going to go to school the following year, but they were not in public school at that
time. Interesting how “policy” was put aside for the convenience of the coaches having a better

team.

We are a small community with little or no access to certain things offered only in the public
school system. Things like chemistry labs, foreign languages, band, school library geared
toward age-related information, etc. Ifour tax dollars go to provide these things for other
children, why can we not use them, also? We are already doing our part not to overload the
public school system and we are doing our best not to make waves.

Very Sncerehn and respectfully/]

Sharylee M. Zachary 7 a
Box 1531 Petersburg,AK 99833 (907)772-3681



Regarding House Bill No. 158 Wednesday, May 7,1997
Regarding Senate Bill No. 134 Wednesday, May 7,1997

"Home Schooling Education program®  Senate HESS Committee

| would like to express my support for this hill.

wife and I have chosen to home school our children. There may be situations where
we would like to take advantage of some of the programs at the local public schoal. If
we would choose to enroll our students full time at the public school, the school would
be obligated to accept our children and pay for their entire education. Because we
choose to take primary responsibility for educating our children and pay for this
ourselves and we only ask to part|C|,oate a little bit inthe program, current state
requlations say that our local school board can consider our children ineligible for a
partial public education! They can even deny us entrance into the school even if we
offer to pay for the classes! IS that right?

| read the press release from the Alaska House when this bill passed that chamber
recently. It indicated that the current funding formula for public schools gives a premium
amount of money to local school districts for part time students, (if they choose to
accept them). | don't understand a school district that turns away students that would
generate a premium amount of funding, simply because the student is part time.

Currently "would-be" part time students in Petersburg are turned away with an "it's
against School policy”, or "we don't have to accommodate part time students” answer. |
feel that this bill will give us as parents, a solid position to stand upon when we
approach our Petersburg schools and request to participate in some of their programs.
It gives, us the backing of the state that part time students are t0 be supported and not
discriminated against.

A number of people who have testified against this bill say they fear that these part time
students will only be taking the "expensive" courses at the ?ub ic schools creating an
inordinate financial burden to the schools. If I attend a public college and | take a
course With extra expenses such as a lab, there is usually a "lab" fee or a surcharge for
special curriculum items. Thus there is additional income to the schaol for the more
expensive classes. Also note that the funding for part time students is a premium
amount. Ifthis IS really an issue perhaps the funding formula can include an amount for
these specialty courses. (Maybe that is why the premium is included alreadly).

| urge this committee and the full senate to support this legislation.

Very Sincerely and respectfully,

Daniel J. Zachary
Box 1531  Petershi 13



Lawrence A. Wiget, Ed.D.

Director, Government Relations/Legislative Liaison
Anchorage School District

4600 Debarr Road

Anchorage, Alaska 99519-6614

(W) 907 269-2255 (FAX) 907 269-2340

TO: House HESS
Subject: HB 158
Date: March 13, 1997

The Anchorage School District opposes the passage of HB 158. Attached please find legal
research and a position paper prepared for the District in year's past regarding this issue
which we believe supports our position on this bill.

Thank you!
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Attachment A

ANCHORAGE SCHOOL DISTRICT
ANCHORAGE, ALASKA

ASD MEMORANDUM #244 (93-94) TSriuary 10,1994
TO: SCHOOL BOARD
FROM: OFFICE OF THE SUPERINTENDENT <

SUBJECT: RESPONSE TO PROPOSED CHANGES IN REGULATIONS OF
THE DEPARTMENT OF EDUCATION: PRIVATE SCHOOLS'
STUDENTS PARTICIPATION IN PUBLIC SCHOOLS

RECOMMENDATION

Itisrecommended that the School Board support the Administration's position in
opposition to the Proposed Changes in the Regulations of the Department of
Education Memorandum Number 94-07, Subject: Participation in Public

Education Programs.

(¢D)] 4 AAC 05.035 is proposed to be adopted as follows:
Regarding part-time enrollment of private, correspondence, and
home school students in their local public schools.

(2 4 AAC 90.015 (k) isproposed to be adopted and 4 AAC 09.040 is
proposed to be amended as follows:
To prescribe a method for counting part-time students for funding
under the state's public school foundation funding program.

(3 4AAC 06.111 isamended as follows:
Regarding the participation of private, correspondence, and home
school students in the interscholastic activities of public schools.

It is recommended that the School Board approve the Administration’s
recommendation to oppose the proposed changes and continue with current

regulations.
PERTINENT FACTS

The Anchorage School Board has previously received substantial back-up
information on the District's position on the ability of non-public school students
to participate in selected aspects of the public school program. The State School
Board is considering regulations that will require public school districts to allow
private school, home school and correspondence school students to participate in
public school programs including after-school activities on a part-time basis



while retaining their status as non-public school students. A Public Hearing is
scheduled for January 19,1994 in Anchorage on these issues. Due to Anchorage
School District involvement in a law-suit on one aspect of this issue, extensive
research has been done in this area. The administration opinion on each of the
three proposed regulations is discussed below.

Q) 4 AAC 05.035 is proposed to be adapted as follows:
Regarding part-time enrollment of private, correspondence, and
home school students in their local public schools.

It is our position that permitting private school students to attend public school
classes would violate the Alaska Constitution's prohibitions against providing
direct benefits to private schools and appropriating public funds for non-public
purposes. In addition, permitting private school students to attend public school
classes would likely violate the Establishment Clause of both the state and
federal constitutions. By taking over a portion of the parochial schools’
responsibility for teaching secular subjects, the District would, in effect, be
subsidizing the religious functions of the parochial schools. Although these
constitutional prohibitions do not apply to Centralized Correspondence School
students, the District would not be required, under state or federal law, to permit

CCS students to attend District classes.

(2 4 AAC 09.014 (k) is proposed to be adopted and 4 AAC 09.040
isproposed to be amended as follows:
To prescribe amethod for counting part-time students for funding
under the state's public school foundation funding program.

Current regulations require the District to report students by membership. With
the exception of students attending the King Center, all students enrolled are
counted as full-time students. This practice has been satisfactory to the
Department of Education in the past. The {proposed change may reduce the total
number of instructional units on which state funding for the District is based,
thereby lowering the actual amount of state foundation support to which the
District is entitled. The change in the regulation is an attempt to appear to fund
participation by part-time non-public school students. The actual result will be
either serving the same student population with less state funding or serving a
larger student population with current levels of funding. It is our opinion the
proposed change will not provide additional funding for operation of schools
and will increase pupil accounting cost significantly.

3) 4 AAC 06.111 isamended as follows:
Regarding the participation of private, correspondence, and home
school students in the interscholastic activities of public schools.

Itis our position that neither state nor federal law requires the District to permit
non-ASD students, whether from private schools or CCS, to participate in District



sponsored extracurricular activities. A much more difficult question is whether
the U.S. Constitution and the Alaska Constitution actually prohibit private school
students from participating in public school extracurricular activities. Based on
our review of state and federal case law, it is possible that the courts would find
that the state and federal constitutions neither prohibit nor mandate such
participation by non-ASD students, thereby relegating the matter to the
discretion of state and local school boards. It is our position that this remain a

board issue.

In summaryjhe District is not required to permit non-ASD students to
participate in District sponsored activities, the District is probably prohibited by
both state and federal constitutions from permitting private school students to
attend regular education classes, and the District will not benefit from the
proposed changes in pupil accounting practices. The proposed changes are

therefore not recommended.

We realize there may be limited opposition from other school districts in the State
since many of the districts will not be faced with dealing with the issues because
of the limited numbers of students in their districts and the lack of private school
options in these districts. Nevertheless, itis an important issue in Anchorage and
we cannot support the recommended changes.

BC/WFM/mh



M unicipality P.O. Mux i()HW7

o f Anclioniu'c. Alaska
A nchorage

Mark Itcgicli

October 31, 1995

Bob Christal, Superintendent
Anchorage School District

P.O. Box 196614

Anchorage, Alaska 99519-6614

Dear Bob:

| have recently received a letter from a constituent requesting the Anchorage Assembly
to Pass an ordinance related to student participation in school sports. | know this is totally
out of our “arend”, but | would appreciate you sharing the following information:

Does the Anchorage School District not let children who home school or attend private
school, participate in sports or other extracurricular activities at their area school?" If this
is indeed the case, could you send me a copy of the written policy that addresses this issue
and the reasons for this decision?

Thanks in advance for your time.
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Attachment B

AN INCHBR R RLASRA™

January 7,1994

MEMORANDUM
TO: SCHOOL BOARD
FROM: BOB CHRISTAL

SUPERINTENDENT

PROPOSED DEPARTMENT OF EDUCATION REGULATIONS
REGARDING PRIVATE SCHOOL STUDENTS INVOLVEMENT

IN PUBLIC SCHOOLS

SUBJECT:

| provided to you in October the information regarding our position on the
proposed Department of Education regulations that allow for private school
students participation in selected courses and school activities. | have
provided that again for you in case you have not retained the packet.

Our position administratively is to oppose these regulations for several
reasons. If the School Board does not agree with this direction, we should
know that prior to our presentation to the State Board of Education on
January 19, 1994. | have placed this item on the agenda for Monday night
after consulting with Board President, Sharon Richards.

gl
Attachment
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ASD MEMORANDUM October 22,1993

TO:

SCHOOL BOARD

FROM: OFFICE OF THE SUPERINTENDENT

SUBJECT: PRIVATE SCHOOL STUDENTS IN-DISTRICT PROGRAMS

There has been a series of requests by parents of students attending private
schools for access to regular classes and extra-curricular activities over the past
several months. In order to check our current practice and position in
relation to the Blomfield law suit (demanding access to junior high activities)
and other questions potential and actual, legal council was requested to
prepare a position paper for our review. The paper is attached as item A.

The issues discussed are:

Is the District required, prohibited or permitted under state and federal
law to allow students who are enrolled in private schools or the Alaska
Centralized Correspondence Studies Program (MCS") to participate in
District sponsored extracurricular activities?

Is the District required, prohibited or permitted under state or federal
law to allow students who are enrolled in private schools or the CCS to
attend regular education classes in the Anchorage S™;wi-Pistrict?

Do the answers to issues #1 and #2 differ for special education students
who are enrolled in private schools or CCS and wish to attend regular
education classes in the District or participate in District sponsored

extracurricular activities?

If the District is permitted or requira? to allow private school or CCS
students to attend classes on less than a full-time basis and/or
participate in extracurricular activities, may the District count these
students for purposes of receiving state funding under the Alaska
public school foundation program?

May the District enroll home school students in the District and count
them for state foundation funding by providing them with a



correspondence study program which the District obtains by contracting
with the Alaska Centralized Correspondence Studies Program?

In summary current practice is within the scope of the law as it now exists.
We are aware that the state is interested in expanding the rights of private
school students access to public school programs. The Department of
Education has proposed private school regulations that will be discussed by
the State School Board on Friday, October 29, 1993, in Fairbanks. The
announcement dated October 13, 1993, is attached as item B. This will be an
item extensively discussed over the next several months and has the
potential of*attatfvmg ASD policy and practice in these areas.

BC/WFM/rs
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MEMORANDUM

Attorney-Client Privileged

TO: Carol Comeau, Ex. Dir. Elementary Education
Bill Mell, Ex. Dir. Secondary Education
FROM: Laurel Tatsudal/j!»
DATE: September 27, 1993
RE: Participation .3v Private. School Students In. .Distric

Classes Or ExtracurricuiaiL _Activ.itiaa.

introduction: A number of parents, whose children are enrolled or
desire to be enrolled in private schools,1have asked the Anchorage
School District to allow their children to attend a particular
class offered by the District or participate in District sponsored
extracurricular activities. Presently, the District is a defendant
in a lawsuit brought by one such parent who alleges that the
District's policy of permitting only students enrolled in the
District to participate in extracurricular activities is
unconstitutional.2 Participation by private school or horaeschool
students in District classes or extracurricular activities raises
both legal and policy considerations. This memorandum will discuss
the types of requests that have been made and the legal and/or
policy considerations raised by each category of request.

REQUESTS BY PARENTS:

1. Parents of an elementary age horaeschool student have

The Alaska Constitution does; :.ot distinguish between
religious or non-religious affiliated private schools for purposes
of public funding. It provides that "[n]Jo money shall be paid from
public funds for the direct benefit of anv religious or other
private educational institution.” AK. Const, art. VII, SI
(emphasis added). Therefore, for purposes of this memorandum, |
will use the teiui "private school” tt- include both religious and

non-religious affiliated private schools. Homeschool students who
are enrolled in the Alaska Centralized Correspondence Studies
("CCS"), program will be considered to be public school students.

Sandra |I. Blomfield. minor children. A.J.B.: L.A.B.; and
M,S,G. v. Anchorage School District; Alaska School Activities

ass.agiflu<?n, In?-; and she SUts-.BflftreLajS.Jducflfcipn/ case no. 3an
93-2740 Civil (Super.Crt. Anchorage filed April 6, 1993).

1



reauested that their child be permitted to attend band classes
which meet four days per week at Oceanview Elementary School. 1iIn
addition, an elementary age homeschool student has asked to compete
in the Young Composers Contest which 1s only available to ASD

students.

2. Parents of junior and senior high age students who
are currently enrolled in the Anchorage School District wish to
send their children to a private religious-affiliated school and
would do so if the ASD would allow their children to participate in
District sponsored ASAA sanctioned activities while enrolled at the

private school.

3. Parents of a special education student who was
formerly enrolled in the ASD but who is now enrolled in a private
school have requested that their child be permitted to continue
taking a forei'gn language class at a District high school in
accordance with the child's individualized education plan (IEP).

4. Parents of a special education student who was
formerly enrolled in the ASD but who is now enrolled in a private
school have requested that their child be permitted to continue
taking a band class at a District high school. Several other
special education students who are enrolled in the same private
school have indicated that they, too, would like to attend band
classes in the Anchorage School District.

ISSUES PRESENTED:

1. Is the District required, prohibited or permitted
under state or federal law to allow students who are enrolled in
private schools or the Alaska Centralized Correspondence Studies
Program ("ccs") to participate in District sponsored
extracurricular activities?

2. Is the District required, prohibited or permitted
under state or federal law to allow students who are enrolled in
private schools or the CCS to attend regular education classes in

the Anchorage School District?

3. Do the answers to issues fcl and #2 differ for
special education students who are enrollw? in private schools or
CCS and wish to attend regular education clasues in Che District or
participate in District sponsored extracurricular activities?

4. If the District is permitted or required to allow
private school or CCS students to attend classes on less than a
fuii-time basis and/or participate in extracurricular activities,
may the Diistrict count these students for purposes of receiving
state funding under the Alaska public school foundation procradfr?

5. May the District enroll homeschool students in the

2



District and count: -hem for state foundation funding by providing
-~em with a corresDonaence study program which the District obtains
m "rantractir.g with, the Alaska C~entrsli?ed Cor-esponcerLce Studies

Procram?

SHORT ANSWERS?

1. Re: Extracurricular Activities:, It is our opinion
that neither state nor federal law requires the District to permit
non-ASD students, whether from private schools or CCS, to
participate in District sponsored extracurricular activities. A
much more difficult question is whether the U.S. Constitution
and/or the Alaska Constitution actually prohibit private school
students from participating in public school extracurricular
activities. 3ased on our review of state and federal case law, it
is possible that the courts would find that the state and federal
constitutions neither prohibit nor mandate such participation by
non-ASD students, thereby relegating the matter to the discretion
of state and local school boards.

2. Re: Regular Education Classes;. It is our opinion
that permitting private school students to attend public school
classes would violate the Alaska Constitution's prohibitions
against providing direct Dbenefits to private schools and
appropriating public funds for non-public purposes. In addition,
permitting private school students to attend public school classes
would likely violate the Establishment Clause of both the state and
federal constitutions. By taking over a portion of the parochial
schools' responsibility for teaching secular subjects, the District
would, in effect, be subsidizing the religious functions of the
parochial schools. Although these constitutional prohibitions do
not apply to CCS students, the District would not be required,
under state or federal law, to permit CCS students to attend

District classes.

3. Kftj Spgcift! Education Students; Sir-ate and federal
statutes require the District to make special education and related
services available to children who attend private schools/CCS
within the District. The statutes require the District to provide
a free appropriate education in conformity with each student's
individualized education program (“IEP"). Thus, if the student's
ISP specifies a particular class or extracurricular activity, the
District is obligated to permit, i&s private school student to
attend the specified ASD class, whether it be a special education
or regular education class, and participate in the ASD
extracurricular activity. However, in the absence of a requirement
in the IE?, the same constitutional considerations discussed in
paragraphs #1 and #2 f.bova would apply to. special education

students enrolled in private schools. A student's IEP may be
reevaluated and modified by a properly convened IEP meeting and in
accordance with state and federal regulations. Although the

District need not provide particular classes to private school/CCS

3



special education students simply because the students or parents
crefer such classes, the District nay not, on the other hand,
totally exclude regular District classes and extracurricular
activities from being considered by an IE? team.

4. Re: State Foundation Funding: The Alaska Public
School Foundation Program ("PSFP") 1is silent on whether students
who are enrolled in private schools and attend only one or two
classes iIn the District may be counted iIn regular education ADM.
The PSFP permits the District to receive special education funding
for private school and CCS special education students who reside iIn
the District and receive services from the District. The PSFP
appears to prohibit CCS students from being counted in both CCS and
a''local school district under the regular education ADM formula.

5. Re: Contracting with CCS: The District may
contract with CCS for materials and teaching services for its
students. The CCS Courses and Services Price List (1992-1993)
indicates that under such an arrangement, the District "collects
funding for the students and pays a fee for CCS services.” We have
not yet received a copy of the most current CCS Handbook which may

provide a more detailed explanation of this service.

DISCUSSION:

1. Is The District Required, Prohibited Or Permitted
ynder. Stats. 9r federal Lflw.to .ftllgy-S.tudents whQ-Are
EnrollecLIn-Privace-Schools Or CCS To Participate_1In
District. .Sponsored Extracurricular Activities _or
Regular Education Classes?

We have previously provided the District with a legal
opinion regarding the <constitutionality of permitting private
school students to participate in District sponsored classes and
activities. See "Legality of Policy Allowing Studentr.:.«:VEiin Local
Private Schools to Attend District Classes,” Memorandum to Fret,
Stofflet, dated January 24, 1992, attached hereto as Exhibit A. Wb
believe our previous opinion is still valid and therefore will not
repeat the legal analysis provided therein.

It is necessary, however, to clarify our previous opinion
insofar as it did not distinguish betwei n academic classes and
extracurricular activities. Under the Alaska PSFP, the District
does not receive categorical funding for extracurricular
activities. Although these activities are, of course, paid for by
public funds, it might be difficult to quantify any financial

benefit to an individual student or private school. It is
therefore possible that the Alaska courts would treat participation
by private school students in extracurricular activities

differently from participation in regular education classes where
state aid is generated by the number of students in average daily

4



membership. This distinction could pror.pt the Alaska courts to
determine*that any benefit to private schools from participation by
its students in public school extracurricular activities is merely
Indirect, incidental and insubstantial. Although we believe it is
unlikely that the court would mandate that the District permit
private school students to participate 1In extracurricular
activities,2 1t i1s possible that the court would rule that such
participation does not violate either the state or fTederal

constitutions and is therefore permissive.”

Interestingly, we have just received notice from the ASAA
that the Commissioner of Euucation plans to announce that the
Department of Education recommends changing the ASAA Bylaws to

1 Courts which have addressed the issue of participation in
interscholastic activities have generally held that such
participation is not a property right, but rather a privilege which
the school may deny or withdraw if the student fails to qualify for
the privilege. S”e e.g., Denis J. O'Connell High Sch. v. Virginia
Hich Sch.. 581 F.2d 81 (4th Cir. 1978) (participation in
interscholastic activities not a federally protected property
right); flggBEd M itchell v, Louisiana Hiah School
Association, 430 F.2d 115 (5th Cir. 1970); HMULItQnN..v.j—Tglffl.
SecpntoY -SCV Athletic Ass'n, 552 F.2d 681 (6th Cir. 1976);
Coopeg _v...-0regon- School Activities Ass'n, 629 P.2d 386 (Or.App.
1981). Therefore, in the absence of a finding that the D istrict's
eligibility policies are arbitrary and capricious, it is unlikely
that the courts would order the District to allow non-ASD students
to participate in extracurricular activities.

It is uncertain whether the Alaska courts will continue
to rely on the strict interpretation of what constitutes a "direct
benefit" or a "public purpose”™ that it formulated in Matthews v.
Quintan 362 P.2d 932 (Alaska 1961). In that case, the Alaska
Supr-. Court held that free transportation for private school
children to non-public schools violated the "direct benefit" and
"public purpose” provisions of the Alaska Constitution, even though
the U.S. s'upreme Court had ruled in similar cases that such
transportation did not violate the U.S. Constitution. See Everson
v. 9o*ard of Sduc.. 330 U.S. 1 (1947) (upholding New Jersey law
providing free public transportation for public and parochial
schools). Although the Ala*ska Supreme Court hv;- not overruled
M atthews, it has questioned its continuing validity. See Sheldon
Jackson College v. State. 599 P.2d 127, 130 n. 4 (Alaska 1979).
Currently, there is litigation pending in the Fairbanks superior
court over the constitutionality of providing free transportation
of children to non-public schools. This litigation was prompted by
a memorandum from the Alaska Commissioner of Education disapproving
the funding of such transportation for the 1993-1994 school year.
See Numbered Memorandum 94-02, dated August 20, 1993, attached

hereto as Exhibit B.



permit a home/private school student to participate cn pubiic
school teams. ~See Memorandum to ASAA 3oard or Control, dated
September 21, 1993, attached hereto as Exhibit C. It is our
understanding that a formai announcement will be made by the
Commissioner at the October State Board of Education meeting. We
have been toid that the Commissioner will recommend that Ilocal
school boards be permitted to formulate local policy on whether to
permit home/private school students to participate on school teams.
We do not know what ASAA"s position will be on this matter.
However, even i1f ASAA were* to change 1its rule to permit
home/private school students to play on public school teams, the
Anchorage School District would not be required to allow such
participation. We recommend that the District let the ASAA and the
State Board of Education know i1ts views on this matter.

2. Must Or Mav The Diistrict Allow Special Education
students who Are Enrolled In Pr.i.v_at.&-£ghc>0l£ZCCS.To
Attend Regular Education Class_.es m_Ehem.District.Qr
Participate in Extracurricular Actxvi.tu.es Sponsored

Bv the District?

State and Federal statutes pertaining to the education of
handicapped students require public school districts to make
special education and related services available to children who
attend private schools within the district.3 34 C.F.R. S300.451;
4 AAC 52.230. The special education services must be provided in
conformity with each student's individualized education program
("1IEP™). AS 14.30.278; 4 AAC 52.140. Whether a private school
special education student is entitled to participate in a public
school class or activity is determined by the student's current
IEP. Gregory K, v. Longview School_Dist., 811 F.2d 1307 (9th Cir.
1987) (public school is not required to provide special education
student who has enrolled in a private school with <continued
tutoring by a particular tutor as such tutoring was not specified
in the IEP). Thus, if a particular clasB or ac-ivity was provided
in the public school under the student's IEP, the public school
would be required to permit the special education student to
participate in the class or activity even though the student is now
enrolled in a private school.

A student's IEP, however, may be reconsidered and
modified by a properly convened IEP team in accordance with
procedures specified in state regulations. Although the courts
will require school districts to follow the proper procedures for

The Alaska Centralized Correspondence Studies Program
does not provide special education services. Under Alaska law, the
local school district must provide these services to special
education students enrolled in CCS. AS 14.30.186 (a borough or
city school district shall provide special education and related
services for exceptional children residing in the district).

6



reevaluating a student's IE?, they have held, nevertheless, that a
free apDropriate education does not mean the absolutely best or
m'potential-maximizing"” education for the individual child. Grecorv

at 1314. Public schools are oniy required to provide services
tnat are necessary in order for the special education student to
benefit educationally, livir.cston v. DeSoto County School Disc.,
782 F.Supp 1173 (N.D.Miss. 1992). Thus, public schools are not
required'to provide a special education student with each and every
spe'ciai service available to non-special education students or
services simplv preferred by the student. Rettic v. Kent City
School Dist.. 788" F.2d 328 (6th Cir. 1986) (holding that the EHA
does not mandate that the IEP provide equal opportunities for

participation in extracurricular activities by handicapped
students). Moreover, the law views each handicapped student as
having unique needs entitled to individual consideration. Bd. of

Sduc., Sacramento Citv School D. v. Holland, 786 F.Supp. 874
(E.D.Cal. 1992). Therefore, the needs of one child do not extend
to a group or category of handicapped children. Id, at 878.

Because the law focuses on each child's individual needs,
the District would not be able to place a "blanket" prohibition on
developing IEPs which allow private school students to participate
in public school regular classes and activities. At the same time,
one student's IEP, which specifies that the student should be
placed in a band class, does not give all other special education
students the right to enroll in band. In the absence of a
requirement in an IEP, the District would be under the same
constitutional restraints as for regular students who attend
private schools and wish to attend a class at the District or
participate in extracurricular activities. See Cavallaro Bv
Cavallaro v. Ambach. 575 F.Supp. 171 (W.D.N.Y. 1983) (handicapped
student is subject to same eligibility rules for regular students
where wrestling was not part of student's IEP).

3. The Alaska Public School Foundation Program

The Alaska PSFP is silent on whether the District Twiy
count in regular education ADM those students who attend only one
or two classes in the District. The formula for calculating ADM
does not provide for part-time weighting of students in grades 1-
12.5 Thus, if the District were to count these students, it would
get full credit for them under the current ADM formula. Whether
the District is entitled to count students who attend only one or
two classes may depend, in part, on the District's definition of
what it means to be "enrolled”™ in the District. This term is not

The statute does allow for half-time kindergarten
students and part-time CCS students. AS 14.17.041; 4 AAC 09.040.

7



defined by the PSFP with regards to regular education.7

The ?SF? does provide special education funding for
private school/CCS special education students who reside in the
district and receive special education services from the District.

See AS 14.17.045.

Regarding CCS students, the regulations state that
students who enroll in CCS and then voluntarily drop the program
during a school year without permission for good cause, may not be
included in a local school district's computation of ADM for that
school vyear. 4 AAC 33.030. The local school district may,
however, charge the student the same tuition rate which it charges
students who attend its school who reside outside the school
district. Id. A recent opinion by the Alaska Attorney General's
Office suggests that a student may not be concurrently enrolled in
CCS and a local school district for purposes of foundation funding.
See Memorandum by Janice Greg Levy, Assistant Attorney General,
dated March 18, 1993, attached hereto as Exhibit D.

Any decision to count private school/CCS students in the
District's ADM should be carefully considered by the District. In
addition to the constitutional issues implicated by the provision
of state aid for private school students, the District may risk
having to pay back funds to the Department of Education for
improperly including "non-enrolled” students in its student count.
Probably the only safe way to determine this issue is to ask the
Department of Education.

4. Mav The D istrict Contract with CCS For Materials*And
Servi-Cgg EfiE  Homeschool Students M i ZhffiCSto
Consider The Homeschool Students To Be Enrolled,

in, ihs. District?

Although we have not reviewed the most current CCS
Handbook, the CCS Courses and Services Price List (1992-1993)
states that CCS can support a local district program by teaching
its students. Under this arrangement, the D istrict would purchase
CCS materials and teaching services for its students through the
District. The District would collect funding for the students and
would pay a fee to CCS for their services. See Exhibit E. The
District may want to get more details from CCS regarding this
arrangement which Seems to suggest that the District would be able
to count homeschool students in the D istrict's ADM. This could be
beneficial to both students and the District. The District would
benefit if the fee paid to CCS was leas than the state funding
generated by the homeschool students. The students would benefit

By contrast, the regulations define full-time enrollment
for CCS as four or more carnegie units of work for the year, or two
or more carnegie units for the semester. 4 AAC 09.040.
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by being properly enrolled in the District and rberebv eligible for
participation in" extracurricular activities such as band.

CONCLUSION:

The District is not required to permit non-ASD students
to participate in District sponsored extracurricular activities.
The"District is probably prohibited by both the state and federal
constitutions from permitting private school students to attend
regular education classes. The District must provide special
education students who have enrolled in private schools an
appropriate education in conformity with the student's current IEP.

The Alaska PSFP is silent regarding funding for part-time
students in regular education. The PSFP permits special education
funding for private school/CCS students who reside in the District
and receive special education services from the District. The PSFP
probably does not permit a CCS student to be concurrently enrolled
in a local public school for purposes of foundation funding.

The District should explore the possibility of
contracting with CCS for services whereby the District enrolls the
homeschool student in the District and receives funding for the
student while CCS provides materials and services to the students
under contract with the District.



EXHIBIT A

LEGALITY OF POLICY ALLOWING STUDENTS
FROM LOCAL PRIVATE SCHOOLS TO ATTEND
DISTRICT CLASSES



To: Fred Stofflet
Executive Director, Curriculum & Assessment

Anchorage School District

From: Peter Partnow
condcn, & Sharrock
Date: January 24, 1992

Subject: Legality of Policy Allowing Students from Local
Private Schools to Attend District Classes

l. Question Presented;

Is it legally permissible for the Anchorage School
District to open its classes to students who are enrolled on a
full-time basis in local private sectarian schools?

1. Answer:

Allowing students from private sectarian schools to
attend District cesses wurc.Xd more likely than not-violate the
Alaska Constitution's pi-*-.Abitions against providing direct
benefits to private schooli. and providing public funds for non-
public purposes. Such a policy would also probably violate the
constitutional prohibition against the establishment of religion
found in both tho federal and state constitutions.1

xEven if the District could constitutionally open its programs
to private school students not otherwise enrolled in District

schools, thero would appear no basis for concluding that the
District would be required to permit participation of such
students. Moreover, to the extent that any of the programs in
which non-district students might wish to participate as regulated
by tho Alaska Schools Activities Association, it is likely
eligibility requirements of the organization would also bar
participation. Because your inquiry appears to be controlled by

che basic constitutionality issues, we have not pursued extensive
research or nunlyeis relative to these other political issues.

EXHIBIT A PAGE 10 t

~1



Fred Stofflet
January 24, 1992
Page 2

i Factual Background

It is our wunderstanding that the District has been
approached on behalf of one or more students who are enrolled on a
full-time basis at private denominational schools. The student(s)
desire to participate in District extra curricular program(s)
because no comparable program(s) is offered at the private
school(s). If admitted, each student would participate in the
prograra(s) in the same manner as any other public school student.
The student(s) in question are apparently residents of Anchorage
who could attend Anchorage School District schools if not enrolled
at private school. You have inquired whether permitting such
student(s) to participate in District programs wunder these
circumstances would be legally permissible.

V. Discussion;

A. Permitting students from private sectarian, schools tfl
participate in District programs probably violatca_thft
"direct benefits” and "public purposesl_-clauses o£f_thfl
Alaska Constitution.

The Alaska Constitution contains two provisions which
prohibit the School District from establishing any policy which
promotes sectarian influence in the schools. Under the "direct
benefits clause,” public funds cannot be wused for the direct

benefit of any religious or other private educational institution.2

2A rticle VII, Section 1 of the Alaska Constitution states:

Public Education. Th® legislature shall
by general law establish rad maintain a system
of public schools open to all children of the
State, and may provide for other public

educational institutions. Schools and
institutions so established shall be free from
sectarian control. Wb monev shall be paid

from, public funds for .the direct_hftr
anv religious or other DrivatS—uC'Vi-Jbn-I.

inaaiaaiaiu.
(Emphasis added.) AS 14.03.090 also prohibits the advocacy of
sectarian doctrines in the schools:

No partisan, sectarian, or denominational
doctrines may be advocated in a public school
during the hours the school is in session. No
teacher or school board violating this section
nay receive public money.

Exnar A page D'
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A second provision of the state constitution prohibits the use of
public money or property "except for a public purpose.”3

These two constitutional prohibitions have been construed
by the Alaska Supreme Court to invalidate laws or governmental
policies which aid religion. In a case decided soon after
statehood, the Alaska Supreme Court relied on these two clauses in
a decision which invalidated a territorial statute providing for
the free transportation of children to non-public schools. The
court stated that free transportation did in fact "aid, encourage,
sustain and support” the religious purpose of parochial education.*

More recently, the Alaska Supreme invalidated a
tuition grant program for state residents attending private
colleges in Alaska. The court determined that this program

violated the Alaska Constitution because (1) it benefitted only
private institutions, or those served by them, and was therefore
not neutral; (2) the public funds expended under the program
"constitute nothing less than a subsidy of the education received
by the student at his or her private college”; (3) the magnitude of
the benefits bestowed under the tuition grant program was quite
substantial; and (4) although the tuition grants were nominally
paid from the public treasury directly to the student, the student
was merely a conduit for the transmission of state funds to private
colleges. Sheldon Jackson. College v. State. 599 P.2d 127 (Alaska
1979) .

Applying the four part test articulated in Sheldon
Jackson, it is more likely than not that a policy permitting
students from private religious schools to participate in District
programs would be found to violate the direct benefit and public
purposes clauses cf the Alaska Constitution. First, the class
benefitted by permitting private school students to participate in
District programs would be narrow—consisting of privatu school

students and private schools. Second, public funds would be
subsidizing the private schools. '-Third, the magnitude of the
benefits cculd be. substantial, depending m*ry private

schools students elected to participate in District activities.

3 Alaska Const, art. IX, S 6 states:

No tax shall be levied, or appropriation of
public money  made, or public property
transferred, nor shall the public credit be
used, except for a public purpose.

*Matthews v. Quinton. 362 P.2d 932, 941 (Alaska 1961)(quoting
Everson v. Board of Education, 330 U.S. 1, 48 (1947)(Rutlsdge, J.,

dissenting)).

EquCIJ l_ EE&EJ e | 7
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Finally, while funds would not be paid directly to the private
Bchools, there would certainly be the effect of subsidizing the
private program at public expense.

It thus is likely that participation by private school
students in District extra curricular programs if challenged, would
be found to violate the direct benefits and public purposes clauses
of the Alaska Constitution.

B.Allowing..religious school students toparticipate in

District prggr.mia would probably also—yaplate—sha
establishment clauses of the |.tFIEE  &Hd  ffidCIfll

The federal and state constitutions prohibit the School
District from implementing any policy which establishes religion,
or prohibits the free exercise of religion.9 The prohibition
against establishing religion, generally called the Establishment
Clause, requires the School District to remain neutral with regard
to religion, and to neither prefer one religion over another, nor
advance all religion. Abincton School District v.._SchemPD, 314
U.S. 203, 217-219 (1963). Whether governmental action violates the
Establishment Clause is generally analyzed under the three part
Lemon test, adapted from Lemon.v. Kurt2man, 403 U.S. 602, 612-613
(1971). The Alaska Supreme Court has adopted the Lemon test for
analyzing the issue under the Alaska Constitution. Boniour v.
Bone'our, 592 P.2d 1233 (Alaska 1979).

Under the Lemon test, the District's decision to allow a
student from a private religious school to participate in District
program would not violate the Establishment Clausa of either the
federal or state constitutions if (1) the- policy .has a secular
purpose; (2) its principal or primary effect neither advances nor
inhibits religion, and (3) the policy does not foster an excessive
entanglement with religion. Id. The policy violates the

'More specifically, the 'mliwfed States Constitution states:

Congress shall make no law respecting an
establishment of religion, or prohibiting the
free exercise thereof.

U.S. Const. Amend. I. The First Amendment is made applicable to
the School District as a political subdivision of the Stato of
Alaska by the Fourteenth Amendment. The Alaska Constitution
broadly states, "No law shall be made respecting an establishment
of religion, or prohibiting the free exercise thereof."” Alaska

Const, art. 1|, S4.
EXHIBIT AFAGE
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Establishment Clause if it fails on any one of the three prongs of
the Lemon test.

The United States Supreme Court considered a similar
issue in Grand Rapids mSchool District v. Ball. 105 S.Ct. 3215
(1985). In Grand Rapids, the school district adopted two programs
that provided classes to non-public school students at public
expense in classrooms located in and leased from the non-public
school*. The first program, a "shared time" program, offered
classes during the regular school day taught by full-time employees
of the public schools. The second program, a "community education™
program, offered classes at the end of the regular school day
taught by part-time public school employees who for the most pert
were otherwise employed full time by the same non-public school in
which their community education classes were held. Almost all of
the private schools in the program, were religious schools.
Students attending both programs were the same students who
otherwise attended the particular school in which the classes were
held.

Focusing largely on the second prong of the Lemon test,
the Court held that both programs .impermissibly "advanced religion™*
in three different ways: (1) the state-paid instructors,
influenced by the pervasively sectarian nature of the religious
schools in which they work, may intentionally or inadvertently
indoctrinate the students in particular religious tenets or beliefs
at public expense; (2) the programs threaten to convey a message of
state support for religion to "impressionable youngsters™ and to
the general public; (3) the programs "in effect subsidize the
religious functions of the parochial schools by taking over a
substantial portion of their responsibility for teaching secular
subjects.” Id. at 3230.

The proponents of the shared time and community education
programs argued that the subsidy effect of permitting public school
teachers to teach courses to private religious school students was
not sior.ificant enough to invalidate the program because the
programs supplemented the curriculum with course* nol? “~rr.viously
offered in the religious schools and not required Il-w state
regulation. The Court rejected thic argument, stating:

most important, petitioners.l1 argument would
permit the public schools gradually to take
over the entire secular curriculum of the
religious school, for the latter could surely
discontinue existing <courses so that they
might be replaced a year or two latsr by a
Community Education or Shared Time course with
the same content. ... To let the genie out of
the bottle in this case would be to permit
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ever larger segments of the religious school
curriculum to be turned over the [sic] public
school system, thus violating the <cardinal
principle that the State may not in effect
become the prime supporter of the religious

school system.

Id, ? see also Parents* Assoc, of P.S. 16 v.m.Quinones, 803 F.2d 1235
(2nd Cir. 1986)(federally funded remedial education program for
female Kasidic Jews in public schools unlikely to pass ™"primary
effect” test under Establishment Clause); stark v. St. Cloud state
Pniversitv. 802 F.2d 1046 (8th Cir. 1986)(university policy which
permitted students to fulfill student teaching requirement at
parochial schools violated establishment clause).

The facts in Rapid Cltv are distinguishable in some
respects from the instant situation because in that case, the
public school courses were taught on the site of the sectarian
schools and by teachers otherwise employed by those schools. In
the instant case, the request is simply for a sectarian school
student to attend programs located at a public school and conducted
by public school employees. However, the D istrict would be
similarly providing a subsidy to a sectarian school by permitting
the private school students to attend programs not offered by the
private school. Additionally, the D istrict would undoubtedly face
difficulties administering a program involving students of
religious schools without fostering an excessive entanglement
problem under the third prong of the Lemon test.

It is difficult to predict with any certainty how the
question would be resolved by the United States Supreme Court since
its composition has changed significantly since Rapid Citv was
decided. Several of the more conservative members now on the Court
have been critical of past decisions which broadly construed the
Lemon test to invalidate programs benefitting religion. On the
other hand, the Alaska Supreme Court has continued to adhere to the
long lino cf federal cases consistent with Lemon which invalidate

programs which appear in any way to directly benefit religion. See
Groan, "Freedom of Religion in Alaska: Interpreting the Alaska
Constitution,” 5 Alaska L.Rev. 237, 249-254 (1988). Thus, even

with a change in the application of the federal constitution by the
U.S. Supreme Court, it remains likely that the Alaska Supreme Court
would invalidate a policy allowing students from sectarian schools
to participate in public school programs.

V. Conclusion:

For the above reasons, any policy permitting students
enrolled in private religious schools to participate in District
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programs would more likely than not be found unconstitutional under
the direct benefits and public purposes clauses of the Alaska
Constitution. It is also likely that such a policy would be found
to advance religion in violation of the prohibition against the
establishment of religion found in the state constitution. If
previously established precedent were adhered to, this type of
policy will also likely be found to violate the Establishment

Clause of the federal constitution.

cc: Dr. Thomas O'Rourke, Superintendent of Schools

EXHIBIT
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FROM: of Education
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SUBJECT: Trimsparing Private School Students

Thu fflemoraodoa is to infocai yaa that to Depounctn has disapproved the nnspecuaoi of
nonpublic school children an all but routs* operated by school districts.

Tht Department of Law has adviisd this department that AS 14.09X220. authorising
nniporuriOA of nonpubdc school madams at public expo*sc. Is uneoosdnronnai. Thajr «Ey ¢cm
Migfeewi V Qnifltea. a tW1 AlSih Supreme Court decision holding »hit s nearly ithimini
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We undostand that students in the Fairbanks area ffisy appal this deeisloo » sta superior court.
However, unless Acoun orders that the n*t»s quo be during the pendency of judicial
dsismhaation of due issue, all dixoocu th.7&. ocmc providingnampmdon to privaar school
Students. Tins applies to private studeau transponad on dedicated privwa school bus room at
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ditacuve has an impact oq your district plsoss submit a revised ichndak of pupal transportation
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This depanmemwUI keep you Infonned of cay sigtriflcsflldcvclopoanu. Please contact Duane
Gialay, DirectX c? School Finance, as 463-&S79 if you have any questions.
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ALASKA SCHOOL ACTIVITIES

,JISSOC3ATION,INC.

September 21, 1993

TO: Board of Cor trot

FTOM Gary Mattheva

RE Blonfleld Case

Harry Gambia notified nx today that the Commiscioner Is going to maka an
announcement today that recommends changing ASAA Bylaws to permit a

private/home school stud»nt to pertidpate on a school team where he is
not enrolled as long as tpt student fives In the member Softool's

attendance area.
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EXHIBIT D

SERVICES TO PRIVATE SCHOOLS AND PRIVATE
SCHOOL STUDENTS



S.ate of Alaska
Department of Law

MEMORANDUM

Darby L. Anderson, Superintendent .ATE March 18, 1993

Centralized Correspondence School
P'LE NO 663-93-0179

Thru: The Honorable Jerry Covey

Commissioner
Department of Education

TEL. NO 465-3603

SUBJECT Services to private
schools and private
school students

mM Janice Gregg Levy
Assistant Attorney General

Human Services Section-Juneau

You have asked whether the Central Correspondence School
(CCS) can provide services to private schools. As 1 understand
your request, you would like to know whether you can contract with
a private school to offer correspondence courses, and whether you
can enroll private school students in the CCS. Although your

arose in the context of an individual 1incident, you are

questions
for either

asking for a legal opinion to serve as a basis

continuing the existing guidelines, or developing new policy.

The short answer is that we believe 11t 1is beyond the
department®s scope of authority to contract with private schools to

provide educational services. Even if the legislature broadened
the department®s authority, CCS would have to charge a fair price
to avoid providing a dirsct benefit to a private school in
violation of the state constitution, and might be subject to a
charge of excessive government entanglement 1in religion 1if the
private school was sectarian. On the other hand, private school
students themselves should probably be permitted to enroll in CCS

subject to the same admission requirements as any-other::student,
while the enrollment could give- rise to a "direct -benefit"”
challenge, current case law suggests that the challenge would not
succeed because the benefit to the school probably would not be of

substantial magnitude.
EACTUAL BACKGROUND

One of the duties of th& Department of Education is to
provide correspondence study programs through a centralized office,

AS 14.07.020(Ca)(9), and it has done so by establishing the CCS.
Most CCS students enroll because they do not live near a public
school, because they are traveling, or because they choose the CCS

over their local public school. The department is also authorized

to contract with school districts to provide educational services
where that is more efficient or economical than the district

providing the service its e If. AS 14.07.030(7). Thus, CCs
functions in two ways: as adirect provider of education to

EHBTb ' BME lolrH
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students enrolled in its program, and as a contractor, providing
services to a school district.

The principal of Abbott Loop Christian School, a private
Anchorage school, called the CCS in August 1992 to contract for
services to provide a biology course to a sanior in their school.
The CCS responded that it is their policy to sell services and
m aterials only to public schools. The following day the counselor
from the school called to enroll the student in the CCS, noting
that the enrollment policy of CCS is to enroll students that have
no other educational alternative. The CCS did not enroll the
student. It was not clear from CCS's memo to our department if
this decision was based on CCS's belief that tha student did, in
fact, have an educational alternative and therefore was not
eligible, or was based on the fact that the student was enrolled in

a private school, or both.1

The following analysis sets out the extent to which we
believe the Alaska statutes and the state and federal constitutions
permit CCS to provide services to private schools and private

school students.

LEGAL ANALYSIS

l. CONTRACTING DIRECTLY WITH PRIVATE SCHOOLS

AS 14.07.030(7) provides that tha department may contract
with school districts to provide services. There is no express
authority for the department to contract with private schools, and
we believe that the current CCS policy of contracting only with
school districts is both defensible and advisable.- ~J”;*isj\arture
from this policy could leave the department open to a f&ullenge
that it is acting outside tha scope of its legislative authority,
that it is providing a direct benefit to a private educational
institution in violation of the Alaska Constitution, and, if the
school is a religious school, that the contracting results in
excessivs government entanglement in religi™r in violation of the
state and federal constitutions.

A. Scope of Legislative Authority

A 1983 attorney general memorandum advised tho Department
of Education that it could market certain instructional materials

Page seven of the CCS Handbook lists "™no other educational
alternative™ as one of tha criteria to be considered in determining
whether a request for late enrollment should be approved. It is
not a requirement for enrollment in CCS. *

BEXHIBIT M PAIIL 3 -4 "1
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to the general public.2 It noted that the statutes authorize '"the
sale or other disposition of abandoned or obsolete buildings and
other state-owned school property,” AS 14.07.030(4) , and permit the

department to "acquire and transfer personal property.”
AS 14.07.030(6). These statutory grants were considered broad
enough to permit the sale ofthe materials. Thus, if the

selling a curriculum,the

department is merely a vendor of goods,
sale is probably permissible. The price of the goods would have to
be calculated so as not to create a direct benefit to the private
school, however, as described in section B below.

t
The statutory grants cited are probably not broad enough,

however, to encompass contracting with private schools to provide
educational services. Providing services goes beyond the plain
language of either selling state-owned school property or
transferring personal property, and suggests more than a simple
buy-sell transaction. This view s strengthened by the
legislature's express authorization for the department to contract
with school districts to provide services. AS 14.07.030(7). I f
the authority already existed, this section would be unnecessary.
It is our opinion that contracting with private schools goes beyond
the scope of authority granted by the legislature to the
department, and that the CCS policy of contracting only with school
districts should not be disturbed.

Scope of authority is sufficient reason by itself for the

department to adhere to its existiug policy. Because you expressed
an interest in knowing what issues would be relevant if CCS

contracted with private schools, | am also including a discussion
of two constitutional arguments that could be raised.

B< Direct Benefit to Private Educational Institutions

"No money shall be paid from public funds for the direct
benefit of any religious or other private educational institution."
Alaska Const, art. VII, § 1. If CCS sells a product to a private
school, or if the legislature does authorize thr. \r~oartaent to
contract with private schools to provide services, *department
must be sure that it does not provide the service i>t a state-
subsidized price. If the department absorbs some of the costs of
developing the product or providing the service, tho value absorbed
could be seen as a direct benefit to a private educational
institution in violation of the state constitution. A "dirsct
benefit™ analysis, see infra section 11.C ., would then be employed
to determine whether there was a violation. To avoid the

1983 Inf. Op. Att"y Gen. (June 17; 663-83-0651).
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all costs

challenge, the department should fairly calculate
involved and charge the private school accordingly.

C. Government Entanglement with Religion
If the department's authority is seen to extend to

contracting with private schools, or if the legislature authorizes
such transactions, it is likely that some of the private schools

seeking CCS services will be religious schools. Indeed, the
inquiry giving rise to this memo was made by a Christian school
desiring to <contract with CCS. Government involvement with

religious institutions raises additional concerns under both the
state and federal constitutions.

The First Amendment to the U.S. Constitution states that
"Congress shall make no Ilaw respecting an establishment of
religion, or prohibiting the free exercise thereof. . . [.]"
Although by its terms it applies to Congress, the amendment has
been made applicable to the states by incorporation into the Due
Process Clause of the Fourteenth Amendment. The Alaska
Constitution, article I, section 4, contains a similar prohibition:
"No law shall be made respecting an establishment of religion, or
prohibiting the free exercise thereof.” In Lemon v. Kurtzman. 403
u.s. 602, 91 S. Ct. 2105, 29 L. Ed. 2d 745 (1971), the United
States Supreme Court articulated a three-part test to determine
whether a statute offends the first amendment. A later case

phrased the test as follows:

In order to pass muster, a statute must have a
secular: legislative purpose, must have a principal
or pl. effect that neither advances nor
inhibits religion, and must not foster an excessive

government entanglement with religion.

Wolman v. W alter. 433 U.S. 229, 236, 97 S. Ct. 2593, 2599, 53
L. Ed. 2d 714, 725(1977). The Alaska Supreme Court applied the
in considering whether a statute offended th© fader?) or

rame test
s'w&v.s constitution. Boniour v. Boniour. 592 P.2d 1233 (Aj.fi,l:a
1979) .

Contracting to provide educational services to a
religious school would probably pass the first two prongs of the
test. The purpose would be a secular one—that of selling state
educational services to interested schools. The primary effect
would neither advance nor inhibit religion. The courses would be
unrelated to any religious instruction provided by the school.

There is some danger, however, that the contracting would

result in excessive government entanglement with religion, failing
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the third prong of the test and rendering the practice

unconstitutional. The question 1is one of degree. At one end of
the spectrum, the mere sale of materials does not raise excessive
entanglement concerns. At the other end, if in contracting with a
school the department evaluates program needs, develops a progranm
to meet those needs, and 1is 1involved in the implementation and
evaluation of the program, there is significant state 1involvement
in the delivery of education 1in a religious school. It is our
opinion that contracting with a private school to provide

educational services gives rise to a very real danger of excessive

government entanglement 1in religion.

In light of this danger, the current scope of legislative
authority, and the need to avoid a "direct benefit” to private
schools, it is our view that CCS should adhere to 1its existing
policy of contracting only, with public school districts to provide

services.

1. ENROLLING-PRIVATE SCHOOL STUDENTS

CCS declined to enroll tha Abbott Christian School

student in a CCS biology course apparently because he was enrolled
in another school and because he did not meet other eligibility
requirements. These reasons, as well as a constitutional argument
that enrollment would result in a direct benefit to a private

school, are addressed below.

a. copcurrgnt-£nr9.llrcgnt in' CCS and a Erlyata..SE£Jhggl

Existing CCS policy 1is to enroll students who apply in a
timely fashion and who .zna®™x. the requirements sot out 1in the CCS

Handbook. The handbook states that "[s]tudento may not be enrolled
in the regular public school and CCS at tha same time." CCS
Handbook, pp. 6, 8. It also states "[s]tudents may not be enrolled
in CCS and their 1local school at the same time." CCS Handbook,
p- 7. CCS has apparently construed this rule to prohibit a private
school student from enrolling 1in CCS. This is probably too strict

an interpretation of the har.-mook rule.

There is no indication that this vrule was meant to
encompass anything other than public school enrollment. The
materials suggest and you have confirmed that the sole purpose of
the rule 1i1s to avoid students being countod twice for purposes of

calculating foundation aid based on average daily membership. The
same concern 1is evident 1in the state regulations, which provide
that if a student drops out of CCS and then enrolls in the 1local
school district the same year, the district cannot count that

student in its average daily membership. 4 AAC 33.030(c). Ho
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other purpose for the prohibition against concurrent enrollment has
been suggested.

The issue of double counting isnot raised when a private
school student enrolls in CCS. Such a student wouldgenerate funds
through the foundation formula for CCS, but would not be counted in
any public school district. Thus, the rule prohibiting concurrent
enrollment in a public school and CCS should not be extended to
prohibit private school students from enrolling in CCS. This is
not an wunequal application of the rule. The private school
student, like the public school student, may not be enrolled in a
public school and CCS at the same time.

B. E ligibility Requirements for CCS-Enrollment

There may, however, be other reasons not to enroll a
private school student. You have stated that students must enroll
on at least a half-time basis, and the student who prompted this
inquiry sought to enroll in one course only—biology. CCS was
justified in denying enrollment to this student if it was uniformly
applying a policy of minimal half-time enrollment.

You have informed me that half-time enrollment for high
school students consists of taking two courses. Some private
school students may be willing to enroll in two courses to meet CCS
requirements, enabling them to take courses from CCS not offered by
their private school. Our opinion is that such students should not
be denied enrollment if they otherwise qualify. Their work should
be evaluated by the CCS teachers in the same manner as any other
CCS student; the private school administration and teachers should
not be involved at all. Despite a possible ™"direct benefit"
challenge as discussed below, we believe that in most instances a

private school student's part-time enrollment in CCS does not
offend the constitution. Private school students must, of courss,
meet other requirements that apply to CCS students, including

timely application.

C. SCS-Enrollmcnt.of_Private-School Students as a Direct
Benefit to a Private Educational Institution

An argument could bo made that if private school students
are permitted to enroll in CCS, the school in relieved of the
responsibility and expense of teaching those courses CCS provides.
This practice could be seen as constituting payments from public
funds made "for the direct benefit of [a] religious or other
private educational institution™ in violation of Alaska
Constitution, article VII, section 1. When a service or
expenditure provides a benefit to a school, ths inquiry must focus

PAGE

exhbit
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on whether the benefit is a "direct” benefit, prohibited by the
constitution, or an "indirect®* benefit that may be permitted.3

In Sheldon Jackson College v. State. 599 P.2d 127 (Alaska
1979) , the supreme court set out a three-prong test for whether a
benefit is a "direct benefit"™ in violation ofl the constitution:
(1) Is the benefit applied with neutrality and without regard to
status or affiliation? (2) What is the nature of the use of the
funds? (3) What is the magnitude of the benefit conferred? Id.

at 130.4
t

Applying the first question to enrollment in CCS by
private school students, the benefit appears to be applied with
neutrality. The CCS policy is applied without regard to the
religious affiliation or lack of affiliation of a student’'s school,
and the incidental- benefit accrues to schools on a similarly

neutral basis.

The nature of the use of the funds does not suggest a
direct benefit. The funds are wused to educate students not
otherwise enrolled in public education. The fact that tho funds
are spent directly on students, however, does not preclude a
finding that the school receives a direct benefit. A private
school benefits by not having to provide the courses CCS offers,
but only if it would in fact have provided thorn if CCS did not. A
private school also benefits if a student would have withdrawn from
the private school but for the availability of CCS part-time

The Alaska Constitutional Convention .minutes reflect that the.,
delegates essly rejected language ti.n™. -*wld have prohibited;
both direci. .nd indirect benefits. Thiic.; for example, although
fire proteci.ion of a private school is clearly a benefit to the
school paid from public funds, it s not prohibited by the
constitution. For a discussion of the minutes relating to this,
issue, Sheldon Jackson College v. State, 59~ P.2d 127, 129

(Alask? 1979).

In 1961,the Alaska Supreme Court held that transporting
private school students on public school buses violated the
constitution by directly benefiting private schools with public
funds. M atthews v. Quinton. 362 P.2d 932 (Alaska 1961), cert,
denied. 368 U.S. 517, 82 S. Ct. 530, 7 L. Ed. 2d 522 (1969). The
court rejected the argument that the transportation was of direct
benefit to the child only. Id. at 940-41. While not overruling
M aSStoa, the Sheldon Jackson court suggested the case would be
decided differently under the new test it adopted. Sheldon Jackson
at 130 n.20. Consequently, we have not relied on the Matthews

analysis of direct benefits. |

E X HBffsjL- PAGE
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enrollment. Notwithstanding these possible benefits, the nature of
-the wuse of the funds, taken alor.e, does not give rise to a
constitutional violation. The funds are used to educate students
through a state program not associated with a private school.
W hether that use results in an impermissible benefit will probably

turn on an examination of question threa.

Prong three of the analysis asks what the magnitude of

the benefit is. "A trivial, though direct, benefit may not rise to
the level of a constitutional violation, whereas a substantial,
though arguably indirect, benefit may.” Id. If a few student*
throughout the state elect to enroll half-time in CCS while

continuing enrollment in their private school, the benefit to the
private school is probably both indirect and slight.

A different question is raised if a private school
eliminated certain subjects from their curriculum, and directed
their students to enroll half-time in CCS to take those courses.
The appearance and substantive effect would be that CCS, with stata
dollars, was providing the curriculum and teaching for a private
school. Such a result goes to the core of the prohibition against
payment of public funds directly benefitting private educational
institutions. The fact that procedurally the students would be
individually through CCS, not through their school, would

enrolled

probably not save the arrangement. ™“[M]erely channeling the funds
through an intermediary will not save an otherwise improper
expenditure of public monies.” Id.

It is unlikely that a private school would dasire to
abandon a large portion of its curriculum to t h e a. Indeed,
private schools service families who seek an alta*.v-v\\U<a to their
school district or the state correspondence ~"r~ram. But the
example illustrates that what is constitutionally permissible on a
case-by-case basis might rasult in a prohibited direct benefit if
engaged in on a large scale. Thus, unless the benefit to a private
school approaches a substantial magnitude, CCS should enroll
private school students who are otherwise eligible for the program.

local

CONCLUSION

The existing CCS policy of contracting only with public
school districts to provide educational services is based on a fair
interpretation of the department's statutory authority and does not
subject the department to statutory or constitutional challenges.
Additionally, the department would probably be safe acting as a
vendor by selling an educational product to private schools, so
long as CCS did not subsidize the cost.

EXHIBIT -P  _ PAGE
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Enrollment in a private school should not preclude a
student from enrollment in CCS, but the student must meet other
admission requirements, including any minimum enrollment status.
If CCS suspects that a private school is encouraging enrollment in

meet what would otherwise be the

CCS on a widespread basis to
the department should reassess

school’s teaching responsibilities,
its enrollment guidelines to avoid any constitutional violations.

Absent such an occurrence, the enrollment of private school
students in CCS raises no constitutional concerns.

I hope th”~s provides you with sufficient background and
analysis to evaluate existing CCS policy regarding private schools
and privata school students. If I can be of further assistance,
please do not hesitate to contact me.

JGL:ae:bap

PH&T3 - PHE
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Enrollment in a private school should not preclude a
student from enrollment in CCS, but the student must meet other
admission requirements, including any minimum enrollment status.
If CCS suspects that a private school is encouraging enrollment in
CCS on a widespread basis to meet what would otherwise be the
school's teaching responsibilities, the department should reassess
its enrollment guidelines to avoid any constitutional violations.
Absent such an occurrence, the enrollment of private school
students in CCS raises no constitutional concerns.

I hope thjjS provides you with sufficient background and
analysis to evaluate existing CCS policy regarding private schools
and private school students. If I can be of further assistance,
please do not hesitate to contact me.

JGL:ae:bap

nwarrJ h - pace
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P. 02/

TENTATIVE AGENDA

ALASKA STATE BOARD OF EDUCATION

October 27-30, 1993
Port Tokos -Arctic VIHt"c = fmjxtanlu

RECEPTION
6:30 p.m., Fort Yukon Elementaxy School Cafeteria

PUBLIC FORUM
8:30-9:30 p.m., Fort Yukon Gymnasium

BOARD MEETING

Thursday. October 28
Elementary School Board Room. Fort Yukon

8 a.n.
1. Meeting with Yukon Flats School Board
8 am.
2. Callto Order & Roll Call P atricia Norheim
9 am.
3. Commisriooar'sReport eteny Covey
4. Participation in Public Schcol Activities ant r*wareatt
11 a.m.
5. Public Comments
Comments are limited to 3 minutes
per person 3 minutes per group.
LUNCH

11:30 a.m. to noon, cafeteria

FLIGHT TO ARCTIC VILLAGE
noonto 1p.m.

6. Schooland Village tour

Arctic Village Council
Venetit Tribal Council
local advisory committee

7. Discussionfl



