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H B  158 
S p o n s o r  S t a t e m e n t  ( r e v i s e d )

"An Act relating to attendance at a public  school on a part-time basis."

HB 158 prohibits public school districts from discriminating against part-time 
Alaskan students.

The Alaska State Constitution, Article VII, Section 1 (Public Education) states, 
"The legislature shall by general law establish and maintain a system of public 
schools open to all children of the State...." The Alaska Administrative Code 
makes provisions and establishes a funding mechanism for part-time students. 
According to 4 AAC 09.040, "a student enrolled in one course in a semester 
equals 0.25 full-time equivalent" of the foundation formula. This graduated scale 
gives a school full credit for a student who attends four courses daily.

When the Attorney General's office prepared the current state statutes for part- 
time students and the foundation formula reimbursement for part-time students, 
it was anticipated that every school would fulfill the constitutional mandate and 
not discriminate against part-time students.

On April 14th, the State Board of Education unanimously endorsed HB158.
They strongly encourage public schools to provide educational service to all local 
qualified students including home, correspondence, and private school students.

Many public school districts such as Sitka, Mat-Su, and Fairbanks work 
cooperatively with all non-public school students. Their attitudes and actions 
allow many options for parents and provide for a quality educational 
experience. They report virtually no problems from this cooperation. For 
students who have been expelled from the public schools and are being home 
schooled in the interim, the part-time option will allow the student to gradually 
make the transition back into the public school system.

School districts have found part-time students to be academic and social assets 
to their schools. In working cooperatively with private and home school 
students, public educators take a critical step toward providing an important 
resource to "all children of the State." The participation of part-time students in 
public schools has helped to diminish the apprehension of many parents about 
the public school system.

As far as we know, every school district in the state accepts part-time students 
from the home, correspondence and private school communities except the 
Anchorage School District (ASD). ASD reasons that providing an educational 
benefit to an individual child might accrue as a benefit, somehow, to some 
private school and thus raise constitutional concerns. The Legislative Legal staff, 
as well as the Attorney General's office, maintain that there is no constitutional 
issue.
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L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 S ew a rd  S tree t, S u ite  409
Mail S top  3101 J u n e au , A la sk a  99801-2105

M E M O R A N D U M  March 26, 1997

SUBJECT: Part-time attendance at a pu

TO: Representative Fred Dyson
Attn: Lisa

FROM: Michael F. Ford /% £ *
Legislative Counsel

You have asked for my comments on the concerns raised by the Anchorage School district 
regarding HB 158. I will set out each point raised and my response.

1. HB 158 will decrease enrollment and funding for public schools.

This point seems unlikely given the existing funding mechanism for part-time students under 
regulations. It also seems contradicted by testimony by the district that it is an increase in 
enrollment that was the district's primary concern. Finally, if this is a real problem why 
haven't we heard about it from those districts that do admit part-time students?

2. HB 158 violates the constitutional prohibition against direct aid to private or religious 
schools.

die school - (HB 158)

While I will concede that HB 158 probably constitutes an indirect benefit to private schools, 
1 firmly believe that it is not a direct benefit. This conclusion is supported by the 
interpretation of the Alaska Supreme Court in Sheldon Jackson College v. State. 599 P.2d 
127 (Alaska 1979). The critical area of inquiry according the to court was whether the 
benefit in question was available without regard to status or affiliation. For example, police 
and fire protection may provide direct benefits to a private school, but because such benefits 
are provided without regard to the recipient, they do not violate the constitutional prohibition 
against direct benefits. Conversely, a benefit flowing only to private schools does not reflect 
the neutrality required under the Alaska Constitution. Assuming that HB 158 becomes law, 
it would benefit students who seek part-time enrollment, without regard to the status or 
affiliation of the recipient. This is another example of indirect aid to private schools that 
meets the constitutional requirement of neutrality. Finally, it is also instructive to consider 
another case, Matthews v. Quinton. 362 P.2d 932 (Alaska 1961). In this decision the court 
held that a statute enabling private school children to ride public school buses was a violation 
of the direct benefit provision of the Alaska Constitution. However, in Sheldon Jackson, the



court said "we do not rely on Matthews in reaching today's decision, and thus have no 
occasion to overrule or reaffirm it. A substantial question, however, can be raised as to its 
continuing vitality in light of the analysis which we employ in the present opinion." 
Sheldon Jackson, at 130. This. I believe, signals the court's view that benefits provided 
without regard to status or affiliation, such as contemplated in HB 158, do not violate the 
Alaska Constitution.

3. HB 158 will cause problems regarding the compulsory education law (AS 14.30.010).

I cannot see how HB 158 will add or remove any concerns over enforcement of the 
compulsory attendance law. HB 158 specifies that part-time attendance does not constitute 
attendance for purposes of AS 14.30.010(a). In short, a student could not meet the 
requirements of AS 14.30.010 by part-time enrollment only.

4. HB 158 does not distinguish between primary and secondary students.

Again, I cannot see how this creates a problem. I would hope that public schools are not 
simply "day care" services as suggested by the Anchorage school district.

5. Does HB 158 allow a district to reject a part-time enrollee because a class is full?

Under HB 158 (sec. 14.03.095(b)(1)), enrollment can be denied if the enrollment would be 
denied for a full-time student. Again, the goal is to treat all students alike or in a neutral 
mann ?r. fherefore a part-time student can be denied enrollment if a class is full, assuming 
a full-time student would also be denied enrollment.

6. Does HB 158 apply to extracurricular activities?

Arguably, HB 158 could be interpreted to require the same policy for academic classes as 
for extracurricular activities. This issue can be resolved by specifically excluding or 
including extracurricular events. Again, if HB 158 were applicable to extracurricular 
activities, part-time students would receive the same treatment as full-time students.

7. Does HB 158 require the district to allow part-time enrollment at any school in the 
district?

HB 158 allows the district to apply the same enrollment criteria to part-time enrollment as 
for full-time enrollment. Therefore, a part-time student could not enroll at any school if the 
enrollment is also denied to a full-time student.

Representative Fred Dyson
March 26 . 1997
Page 2



8. Does HB 158 require the district to provide transportation to part-time students.

If the student who attends part-time is on a route that provides transportation to a full-time 
student, the part-time student is entitled to transportation. Again, HB 158 requires similar 
treatment, not disparate treatment.

9. Does HB 158 create additional liability for the district?

HB 158 does not increase or decrease liability. A part-time student is simply a student, with 
the same issues regarding liability as any other student.

10. HB 158 will require the district to investigate why a student wants to enroll part-time.

A district is not required to police its enrollment, if enrollment is available to all students 
regardless of whether enrollment is full or part-time. Complications do arise when 
distinctions are made on the basis of enrollment outside of the district. This is precisely the 
problem HB 158 would eliminate.

In conclusion, none of the issues raised by the district rise to the level of constitutional 
defects. There are certainly many policy questions, but these are questions that are within 
the power of the legislature to resolve.

If you have further questions please contact me.

Representative Fred Dyson
March 26 , 1997
Page 3
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T O S Y K X O W L E S , G O  V E R S  OR

D E P A R T M E N T  O F  E D U C A T IO N

/«

COLD BELT PLACE
SOI W E S T  IOTH STREET. SLITE200
JL'XEAC ALASKA 99801-1894

O F F I C E  O F  T H E  C O M M I S S IO N E R (90', 465-2800 

F A X (907, 465-4156

April 9, 1997

APR 1 0 1397
Representative Fred Dyson 
Alaska State Capitol, Room 428 
Juneau, AK 99811-1182

Dear Representative Dyson:

During its April 7, 1997 meeting, the Alaska State Board of Education, by unanimous vote, voted 
to support HB 158. an act relating to attendance at a public school on a part-time basis.

On behalf of the State Board of Education, I would like to thank you for attending the public 
comment portion of the State Board meeting on Monday, and speaking about HB 158.

cc: State B oard  o f  Education



T O X Y K X O H L E S , G O I E R X O R

/

D E P A R T M E N T  O F  E D U C A T IO N

(JOi.nBELTPl.ACb.
Bill WEST IOTH STREET SUITE THO 
JLXEAU. I/.A SEA m  DI-IS9J

O F F IC E  O F  T H E  C O M M I S S I O S E R (907) J6S-JSOO 
FAX;90-> 46X41:6

April 14, 1997

APR t 6 1997
The Honorable Fred Dyson 
Alaska State Legislature 
State Capitol, Room 428 
Juneau, AK 99801

Dear Representative Dyson:

The Alaska State Board of Education, by unanimous vote at its April 7, 1997 meeting, voted to 
support HB 158, an act relating to attendance at a public school on a part-time basis.

Please feel free to contact my office should you require information for your deliberation of this
bill.

Sincerely,

Shirley J. Holloway, Ph.D. 
Commissioner

cc: Superintendents



L aw rence  A. W iget, Ed.D . /  A  
D irec to r, G o v e rn m e n t EW Panoiis/Legislative L ia iso n  
A n c h o ra g e  S chool D is ra c t  
4600 D e b a rr  R oad i s  
A n ch o rag e , A laska  99519-6614 
(W) 907 269-2255 (FAX) 907 269-2340

TO: REPRESENTATIVE CON BUNDE

SUBJECT: HB 158: SUMMARY OF ASD CONCERNS

DATE: MARCH 24, 1997

6 pages including cover sheet

DEAR REPRESENTATIVE BUNDE:

PLEASE DISTRIBUTE THE ATTACHED LETTER SUMMARIZING ASD 
CONCERNS REGARDING HB 158 TO MEMBERS OF THE HESS 
COMMITTEE. "

PLEASE FEEL FREE TO CALL IF YOU HAVE ANY QUESTIONS.

j4 5 D

THANK YOU!
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Anchorage School District

A n c h o r a g e ,  A l a s k a  9 9 5 1 9 - 6 6 1 4

Bob C hris ta l ,  S u p e r in te n d e n t  
(Phone) 907 269-2JU (FAX) 907 269*2340

X e i KB 153

G e a r C ha irm an  B unde :

T am v r r i t i n g  t o  sum m arize  A n ch o ra g e  S c h o o l D i s t r i c t  c o n c e rn s  
r e g a r d in g  HB 1 5 8 . The b r i e f  t im e  a l l o t t e d  f o r  p u b l i c  te s t im o n y  
p lu c  c o n fu s io n  r e g a r d in g  c o n s t i t u t i o n a l  a nd  o th e r  is s u e s  h a s  made 
i t  d i f f i c u l t  f o r  th e  D i s t r i c t  t o  c l e a r l y  s e t  f o r t h  th e  b a s is  f o r  
i t s  o p p o s i t io n  t o  t h i s  b i l l  w h ic h  w o u ld  com pe l A n c h o ra g e , aa  w e l l  
a b  a l l  o th e r  p u b l i c  s c h o o l d i s t r i c t s ,  t o  a d m it  a s  p a r t  -  t im e  
s tu d e n ts  in d i v id u a ls  who p r im a r i l y  a re  e n r o l l e d  a t  p r i v a t e  s c h o o ls  
o r  th r o u g h  c o rre s p o n d e n c e  o r  home s c h o o l.

I n i t i a l l y ,  we w is h  t o  make i t  a b s o lu t e ly  c le a r  t h a t  ak d  
s c h o o ls  o p e n  t o  e v e ry  s c h o o l aged c h i l d  r e s id in g  i n  A n c h o ra g e . 
The  D i s t r i c t  e a g e r ly  lo o k s  fo rw a rd  t o  e d u c a t in g  each  s u c h  c h i l d .  
We re c o g n iz e  t h a t  f o r  a v a r i e t y  o f  re a s o n s , sons s tu d e n ts  and 
p a r a n ts  p r e f e r  th e  e d u c a t io n a l opportunities p r o v id e d  th ro u g h  
p r i v a t e  s c h o o ls  o r  th ro u g h  boms o r  c o rre s p o n d e n c e  s c h o o l in g .  By. 
p r o v id in g  q u a l i t y  p ro g ra m s ,  th e  AfCD hopes  t o  a t t r a c t  and r e t a i n  an 
in c r e a s in g  num ber o f  s tu d e n ts  i n  o u r  p u b l i c  s c h o o ls .

A s  p e r t a in s  t o  th e  s i t u a t i o n  w h ic h  e x i s t s  i n  A n c h o ra g e , HB 158 
w i l l  n o t  a c c o m p lis h  t h i s  p u rp o s e . B a th e r ,  HB 158 a s s u r e d ly  w i l l  
d e c re a s e  e n r o l lm e n t  i n  and  fu n d in g  f o r  p u b l i c  s c h o o ls .  The 
p r e d i c t i o n  o f  d e c re a s e d  e n r o l lm e n t  and  fu n d in g  i s  b a se d  o n  o u r  
a c tu a l  e x p e r ie n c e — n o t  s p e c u la t io n ,

As some o f  y o u  a re  a w a re , th e  D i s t r i c t  was sued  s e v e r a l  y e a rs  
a go  b y  s tu d e n ts  and  p a r e n ts  who s o u g h t t o  com pe l th e  D i s t r i c t  t o  
p e r m it  p r i v a t e  a nd  home s c h o o l s tu d e n ts  t o  p a r t i c i p a t e  o n  D i s t r i c t  
a t h l e t i c  te a m s . B lo m f ie ld  v .  anehfryage .S c h o o l D i s t r i c t . C i v i l  
A c t io n  V o . 3A H -93 -2740  C i v i l .  The S u p e r io r  c o u r t  is s u e d  a  le n g th y  
o p in io n  a f f i r m in g  th e  D i s t r i c t  a c te d  l e g a l l y  when i t  d id  n o t  a d m it  
s tu d e n ts  Who a t te n d e d  p r i v a t e  and home s c h o o ls .

I n  a d d i t io n  t o  c o n f i r m in g  th e  l e g a l i t y  a nd  c o n s t i t u t i o n a l i t y  
o f  th e  D i s t r i c t ' s  p o l i c y  a c t  t o  a c c e p t p a r t - t i m e  o r  o th e r w is e  
u n e n r o l le d  s tu d ent s ,  th e  B lc m f ie ld  ca se  a ls o  p r o v id e d  a  s i g n i f i c a n t  
in s ig h t  i n t o  th e  a c tu a l  lro p a c t o f  a d m i t t in g  p a r t - t im e  s tu d e n ts .  
The named p l a i n t i f f s  w e re  i n  f a c t  s tu d e n ts  who w e re  e n r o l l e d  as 
f u l l  t im e  ASD s tu d e n ts .  H ow ever, I f  p e r m i t t e d ,  a s  th e y  s o u g h t  i n  
th e  la w  s u i t ,  t o  p a r t i c i p a t e  i n  p ro g ra m s  n o t  o f f e r e d  o u t s id e  th e  
p u b l ic  s c h o o l s y s te m , th e y  f u l l y  in te n d e d  t o  le a v e  th e  p u b l i c  
s c h o o ls .  I n  o t h e r  w o rd s , t h e  o n ly  re a s o n  th e s e  s tu d e n ts  re m a in e d  
e n r o l le d  i n  tn a  ASD a s  C u l l - t i n e  w tn d a o ta  was t o  p a r t i c i p a t e  i n  
p ro g ra m s  w h ic h  w e re  v e r y  i mpo r t a n t  t o  th e m  w h ic h  p ro g ra m s  p r i v a t e

L



I f  KB 158 i s  e n a c te d  i n t o  la v ,  th e  D i s t r i c t  w i l l  lo o B e  many 
s tu d e n ts  who a re  c u r r e n t l y  e n r o l le d  f u l l  t i r e e .  S uch s tu d e n ts  w i l l  
becom e p a r t -  t im e  s tu d e n ts ,  p a r t i c i p a t i n g  o n ly  i n  c o u rs e s  o r  
p ro g ra m s  w h ic h  a re  n o t  a v a i la b le  th ro u g h  p r i v a t e  o r  horns s c h o o ls .  
As a r e s u l t ,  th e  ASD w i l l  lo o s e  fu n d in g .  A t  t k a  same t im e ,  we w i l l  
e x p e r ie n c e  in c re a s e d  demand f o r  th o s e  o f f e r in g s  (s u c h  as  s c ie n c e  
c o u r s e s ,  c o m p u te r  a n d  t e c h n o lo g ic a l  c o u rs e s ,  v o c a t io n a l  e d u c a t io n  
c o u r s e s ,  e t c . )  w h ic h  a re  th e  m oot e x p e n s iv e  t o  o p e ra te  a nd  w h ic h  
r e q u i r e  th e  s m a l le s t  c la s s  s i r e .

U l t im a t e ly ,  t h e n ,  HB 158 w i l l  le a d  t o  a d e c re a s e  i n  t h e  o v e r  
a l l  q u a l i t y  o f  o u r  p ro g ra m  b y  le a d in g  t o  In c re a s e d  c la s s  s iz e s  a n d  
le o a  fu n d in g .  Thus w h i le  th e  m o t iv a t io n  b e h in d  HB 1 5 8 - - to  in c r e a s e  
e d u c a t io n a l  o p p o r t u n i t i e s  f o r  p r iv a t e  and home s c h o o l s t u d e n t s - - i s  
la u d a b le ,  i n  f a c t  a n y  s u c h  in c re a s e  i n  o p p o r t u n i t ie s  f o r  p r i v a t e  
3 c h o o l  s tu d e n ts  w i l l  com® a t  th e  expense  o f  o p p o r t u n i t ie s  a v a i la b le  
t o  f u l l y  e n r o l l e d  s tu d e n ts .

M o re o v e r ,  w h i le  je o p a r d iz in g  th e  q u a l i f y  o f  p ro g ra m s  t h e  a 50 
o f f e r s .  HB 158 a ls o  r a is e s  a num ber o r  s e r io u s  le g a l  a nd  
a d m in i s t r a t i v e  p ro b le m s .  The c o s ts  a s s o c ia te d  w i t h  a d d re s s in g  
th e s e  p ro b le m s  w i l l  f u r t h e r  d i l u t e  fun d B  a v a i la b le  t o  p r o v id e  
e d u c a t io n a l  p ro g ra m s .

L e g a l ly ,  we h a v e  been a d v is e d  b y  o u r  a t t o r n e y  t h a t  HB 158 w i l l  
a lm o s t  c e r t a i n l y  be  fo u n d  t o  be u n c o n s t i t u t io n a l  s in c e  i t  w o u ld  
p r o v id e  a  d i r e c t  b e n e f i t  t o  p r i v a t e  e d u c a t io n a l i n s t i t u t i o n s  (se e
S h e ld o n  J a c k s o n  U n iv e r s i t y  v .  S ta te .  ___  P .2d  ___  (A la s k a  1 5 7 9 ))
a n d  i t  w o u ld  c r e a te  s i g n i f i c a n t  e n ta n g le m e n ts  b e tw e e n  t h e  p u b l i c  
s c h o o l s y s te m  and p r i v a t e  s c h o o ls .

We r e a l i z e  t h e  l e g i s l a t i v e  le g a l  c o u n s e l h a s  s u g g e s te d  
c o n s t i t u t i o n a l  p ro b le m s  w o u ld  n o t  be  r a is e d .  A ssu m in g  f o r  th e  sa ke  
o f  a rg u m e n t t h a t  t h e  c o n s t i t u t i o n a l  is s u e s  a re  m u rk y , t h e  ASD w i l l  
a s s u r e d ly  be  enm eshed i n  l i t i g a t i o n  i f  HB 15fi i s  e n a c te d .  We w i l l  
be  su ed  b y  t h e  A£LU o r  s i m i l a r  i n t e r e s t  i f  p r i v a t e  s tu d e n ts  a re  
a d m it te d ,  o r  we w i l l  b e  sued  b y  p r iv a t e  s tu d e n ts  o r  t h e r e  p a r e n ts  
i f  we d o  n o t  a d m it  s u c h  s tu d e n ts .  S in c e  th e  p l a i n t i f f s  i n  e i t h e r  
t y p e  o f  s u i t  w i l l  c e r t a i n l y  be  v ie w e d  as  'p u b l i c  i n t e r e s t  
l i t i g a n t s * ,  t h e  D i s t r i c t  w i l l  n o t  be  a b le  t o  r e c o v e r  w h a te v e r  c o s ts  
i t  i s  r e q u i r e d  t o  e x p e n d  i f  i t  w in s  su ch  l i t i g a t i o n ,  w h i le  i t  w i l l  
h a ve  t o  u se  p u b l i c  fu n d s  t o  p a y  th e  c o s ts  and a t t o r n e y s  fe e s  o f  th e  
o th e r  s id e  o s  w e l l  a s  i t s  own c o s ts  i f  t h e  D i s t r i c t  lo o s e s ,  u n io n s  
th e  c o n s t i t u t i o n a l  is s u e  h a s  been c l e a r l y  r e s o lv e d ,  t h e  ASD s h o u ld  
n o t  be  c o m p e lle d  t o  r i s k  t h i s  a d d i t io n a l  e x p e n d i tu r e  o f  fu n d s .

B eyond th e  q u e s t io n  o f  th e  c o n s t i t u t i o n a l i t y  o f  HB 1 5 9 , t h e r e  
a re  a h o s t  o f  o t h e r  le g a l  and a s s o c ia te d  a d m in i s t r a t i v e  is s u e s

a n d  h o m e  s c h o o l s  d i d  n o t  o f f e r .
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w h ic h  t h i s  b i l l  as d r a f t e d  r a i s e s . 1 To su m m a rize , l e t  me e nu m e ra te  
j u s t  a fe w  o f  th e s e  is s u e s :

- - I t  i s  u n c le a r  bow HB 150 w o u ld  in t e r f a c e  w i t h  th e  s t a t e  
c o m p u ls o ry  e d u c a t io n  la w  {AS 1 4 .3 0 .0 1 0 ) .  P i r a t  i t  w i l l  
b *  b o th  d i f f i c u l t  and e x p e n s iv e  (and  r e q u i r e  s i g n i f i c a n t  
e n ta n g le m e n t)  f o r  t h e  ASD t o  v e r i f y  w h e th e r  p a r t* -  t im e  
s tu d e n ts  m eet c om p u lso ry  e d u c a t io n  re q u ir e m e n ts .  
M o re o v e r ,  AS 1 4 .3 0 .0 1 0 (b )  'ocem pta fro m  th e  c o m p u ls o ry  
e d u c a t io n  la w  s tu d e n ts  who a t t e n d  ■ co m p a ra b le *  p ro g ra m s  
a t  p r i v a t e  s c h o o ls .  i f  a  u tu d e n t  c u e t  s e e k  o u t  ASP 
o f f e r i n g s ,  a q u e s t io n  w o u ld  a r i s e  w h e th e r  th e  p r i v a t e  
s c h o o l p ro g ra m  i s  "c o m p a ra b le , 1

- - A s  d r a f t e d ,  HB 150 a p p e a rs  n o t  t o  d i f f e r e n t i a t e  b e tw e e n  
p r im a r y  a nd  s e c o n d a ry  s t u d e n t * .  A ssum in g  i t  a p p l ie s  t o  
e le m e n ta r y  s tu d e n ts ,  w o u ld  a p p l i c a t io n  f o r  p a r t -  t im e  
e n r o l lm e n t  be  l i m i t e d  t o  d e f in e d  p ro g ra m s  s u c h  as band , 
o r  c o u ld  a p a r e n t  demand p a r t - t i m e  e n r o l lm e n t  f o r  « 
c e r t a i n  num ber o f  h o u rs  each  d a y  (s a y  f ro m  9 t o  11 each  
m o r n in g ) , th u s  o b t a in in g  w h a t c o u ld  am ount t o  l i t t l e  more 
th a n  f r e e  p a r t  t im e  d ay  ca re ?

--W h a t le e w a y  w i l l  a d i s t r i c t  h a ve  t o  r e j e c t  a p a r t - t im e  
a p p l ic a n t  b e ca u se  p a r t i c u l a r  c o u rs e s  o r  p ro g ra n a  a rc  
a l r e a d y  f u l l ?  W o u ld  th e  D i s t r i c t  have  t o  a d d  a d d i t i o n a l  
s e c t  io n s  t o  m ee t th e  demand c r e a te d  b y  p o r t  — t im e  
a p p l ic a n t s ?  W o u ld  th e  D i s t r i c t  have  an o b l i g a t i o n  t o  
n o t i f y  p r i v a t e  s c h o o ls  o r  u a e n r o l le d  s tu d e n ts  a b o u t 
r e g i s t r a t i o n  e a c h  s e m e s te r bo t h a t  such  s tu d e n ts  w o u ld  
h a ve  th e  some o p p o r t u n i t y  t «  a p p ly  fe w  l i m i t  ad e n r o l lm e n t  
c o u rs e s ?  I f  p a r t - t im e  s tu d e n ts  f i l l  l im i t e d  e n r o l lm e n t  
o f f e r i n g s ,  how  w o u ld  th e  D i s t r i c t  d e a l w i t h  f u l l - t i m e  
s tu d e n ts  who c o u ld  n o t  m eet g r a d u a t io n  o r  c o l le g e  
a d m is s io n  re q u ir e m e n ts  because  d e s i r e d  c o u rs e s  w e re  no

An amendment w h ic h  th e  C o m m itte e  c o n s id e re d  a t  i t s  m e e tin g  
l a s t  week w o u ld  l i m i t  th e  b i l l ' s  a p p l i c a t io n  t o  home s c h o o l and  
c o r re s p o n d e n c e  s tu d e n ts .  I f  a d o p te d , t h i s  amendment w o u ld  a p p e a r  
t o  le s s e n  th e  c o n s t i t u t i o n a l  p ro b le m  c re a te d  b y  A r t i c l e  v n .  
S e c t io n  1 o f  th e  A la s k a  C o n s t i t u t io n  w h ic h  p r o h ib i t s  p aym en t o f  any  
m oney f ro m  p u b l i c  fu n d s  " f o r  th e  d i r e c t  b e n e f i t  o f  a n y  r e l i g i o u s  o r  
o t h e r  p r i v a t e  e d u c a t io n a l  i n s t i t u t i o n . ■ (e m p h a s is  a d d e d ) H o w e ve r, 
wo e n v is io n  a  p o s s ib le  la w  s u i t  b y  s tu d e n ts  a t t e n d in g  p r i v a t e  
e d u c a t io n a l  i n s t i t u t i o n s  q u e s t io n in g  w h e th e r  s u c h  a l a v  w o u ld  
v i o l a t e  t h e i r  r i g h t o  t o  e q u a l p r o t e c t io n .  M o re o v e r, e v e n  i f  th e  
c o n s t i t u t i o n a l  p ro b le m  i s  a v o id e d ,  th e  o th e r  p r a c t i c a l  and  l e g a l  
c o n c e rn s  w h ic h  we h a ve  w o u ld  e x i s t  w i t h o u t  r e g a r d  t o  w h e th e r  p o rfc - 
t lm s  s tu d e n ts  come £ rcm  p r i v a t e  i n s t i t u t i o n s  o r  f ro m  heme and  
co r r e s p on d e n c e  s ch o o l s .
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lo n g e r  a v a i la b le ?  This c o u rs e  r e g i s t r a t i o n  p ro c e s s  i s  
a i l x 'w « s i y  cu itip lw x  cuul tiraw  co n a u n tiiJg . A d d in g  p e r t -  u ln a  
s tu d e n ts  i n t o  t h e  m ix  can  o n ly  c o m p lic a te  t h i s  p ro c e s s  
a n d  make i t  i n c r e a s in g ly  d i f f i c u l t  f o r  th e  D i s t r i c t  t o  
m ee t th e  demands and  e x p e c ta t io n s  o f  o u r  s tu d e n ts .

- - A s  d r a f t e d ,  i s  HB 158 in te n d e d  t o  a p p ly  o n ly  t o  
a c a d e m ic  o f f e r i n g s ,  o r  does  i t  a ls o  a p p ly  t o  
p a r t i c i p a t i o n  o n  a t h l e t i c  te a m s  and  o th e r  e x t r a ­
c u r r i c u l a r  a c t i v i t i e s ?  I n  o th e r  -words, i s  HB 158
in te n d e d  to  o v e r  r u l e  th e  B le m f ie ld  d e c is io n  b y  a l lo w in g  
a p r i v a t e  s c h o o l o r  home s c h o o l s tu d e n t  t o  demand th e  
r i g h t  t o  p a r t i c i p a t e  o n  p u b l i c  s c h o o l team s?
A l t e r n a t i v e l y ,  c o u ld  a p a r t - t i m e  s tu d e n t  who to o k  one 
c o u rs e  o n ly  a t  a  p u b l i c  s c h o o l t h e r e b y  c la im  e n r o l l ih A n t  
i n  th e  s c h o o l s u f f i c i e n t  t o  a l lo w  p a r t i c i p a t i o n  o n  th e  
s c h o o l a t h l e t i c  team s?

--M u s e  a p a r t - t im e  a p p l ic a n t  s e e k  o u t  c o u rs e s  o n ly  a t  h i s  
"h a m s" s c h o o l,  o r  c o u ld  th e  s tu d e n t  e n r o l l  a t  a n y  s c h o o l 
i n  t h e  D i s t r i c t ?  F o r  in s ta n c e ,  c o u ld  a c h i l d  l i v i n g  n e a r  
w e e t H ig h  S c h o o l demand th e  r i g h t  t o  ta k e  Ja p a n e se  a t  
S e r v ic e  H ig h  S c h o o l?  O r c o u ld  t h a t  s tu d e n t  e n r o l l  i n  
Ja p a n e s e  a t  S e r v ic e  and  C h e m is try  a t  W est? C o u ld  a  p a r t -  
t im e  s tu d e n t  demand a d m is s io n  t o  a c o u rs e  a t  an
a u th o r iz e d  c h a r t e r  s c h o o l o r  a t  one o f  th e  D i s t r i c t ' s
o p t io n a l  s c h o o ls  s u c h  as S t e l l e r  o r  P o la r is  w h e re  f u l l ­
t im e  s t u d e n t s  g a in  a d m is s io n  o n ly  th ro u g h  l o t t e r y ?

- -D o e s  th e  p u b l i c  s c h o o l d i s t r i c t  h ave  a n y  r e s p o n s i b i l i t y  
u n d e r  HB 158 t o  p r o v id e  t r a n s p o r t a t io n  to p a r t -  t im e  
s tu d e n ts ?

- -W h a t l i a b i l i t y  w i l l  th e  p u b l i c  s c h o o l have i n  th e  e v e n t 
t h a t  a p a r t - t im e  s tu d e n t  I s  i n ju r e d  o r  ca use s  i n j u r y  t o  
o th e r s  on  h i s / h e r  way t o  o r  f ro m  th e  p u b l i c  s c h o o l?

--T ta  a v o id  p r o h i b i t  " d i r e c t  b e n e f i t s "  t o  p r i v a t e  e d u c a t io n a l  
i n s t i t u t i o n s ,  w i l l  th e  A5D be r e q u ir e d  t o  i n v e s t i g a t e  w hy e a c h  
p a r t - t i m e  s tu d e n t  se eks  t o  e n r o l l ?  I n  o t h e r  w o rd s , i f  a 
p a r t i c u l a r  p r i v a t e  s c h o o l f o l lo w e d  a p r a c t i c e  o f  d i r e c t i n g  i t s  
s tu d e n ts  t o  ta k e  c h e m is t r y  a t  ASD s c h o o ls  so  th e  p r i v a t e  
s c h o o l d id  n o t  h a v e  t o  in c u r  t h e  c o s t  o f  o p e r a t in g  a  c h e m is t r y  
p ro g ra m , t h i s  w o u ld  c e r t a i n l y  be  a  " d i r e c t  b e n e f i t "  t o  t h a t  
s c h o o l .  H ow ever, t h e  ASD w o u ld  n o t  n e c e s s a r i ly  know  t h i s  was 
o c c u r r in g  u n le s s  i t  in v e s t ig a t e d  e ach  p a r t  t im e  e n r o l lm e n t  
a p p l i c a t i o n .  O b v io u s ly ,  t h i s  ty p e  o f  o b l i g a t i o n  w o u ld  be  
e x p e n s iv e  and  t im e  co nsu m in g  and  w o u ld  in v o lv e  a  h ig h  l e v e l  o f  
e n ta n g le m e n t b e tw e e n  th e  ASD and  th e  p r i v a t e  s c h o o ls .

T h e  p o t e n t i a l  t o r  l e g a l  c l a i m s  a n d  t h e  a d d i t i o n a l
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a d m ia i s t r a t i v *  c o a t *  a s s o c ia te d  w i t h  each  o f  th e s e  is s u e s  i s  
s u b s t a n t ia l .  A d d re s s in g  th e s e  is s u e s  w i l l  u n a v o id a b ly  s ip h o n  o f f  
th e  D i s t r i c t ' a  l i m i t e d  re s o u rc e s  fro m  i t s  e x i s t i n g  p ro g ra m s .

I n  c o n c lu s io n ,  i n  th o s e  d i s t r i c t s  w here  a d m is s io n  o f  p a r t - t im e  
s tu d e n ts  i s  i d e n t i f i e d  c s  a b e n e f i t  t o  b o th  th o s e  s tu d e n ts  and  t o  
th e  p u b l i c  s c h o o ls ,  i t  may be w o r th  a ssu m in g  t h e  r i s k  o f  a 
c o n s t i t u t i o n a l  o r  l e g a l  c h a l l> » g e .  E x is t in g  D e p a rtm e n t o f  
E d u c a t io n  r e g u la t io n s  a l lo w  each d i s t r i c t  t o  d e te rm in e  w h e th e r  th e  
b e n e f i t  t o  be  g a in e d  i s  w o r th  th e  a d m in is t r a t iv e  b u rd e n  a nd  r i s k  o f  
le g a l  c h a l le n g e .  I n  th e  s i t u a t i o n  w h ic h  e x is t s  i n  A n c h o ra g e  w i t h  
num erous n o n - p u b l ic  s c h o o l a l t e r n a t i v e s ,  m a n d a tin g  e n r o l lm e n t  o f  
p a r t - t im e  s tu d e n ts  w o u ld  weaken th e  p u b l i c  s c h o o l s y s te m  and  expope 
th e  D i s t r i c t  t o  & v a r i e t y  o f  le g a l  c h a l le n g e s  a n d  a d m in is t r a t i v e  
h e a d a c h e s .

U n d e r th e s e  c irc u m s ta n c e s ,  th e  AfiD s t r o n g ly  b e l ie v e s  e n a c tm e n t 
o f  KB 158 w o u ld  c o n s t i t u t e  bed (end l i k e l y  i l l e g a l )  p u b l i c  p o l i c y ,  
d e s p i te  th e  la u d a b le  c o n c e rn s  w h ic h  have  m o t iv a te d  t h i o  p ro p o s e d  
l e g i s l a t i o n .  K h i le  p e rh a p s  u n r e a l i s t i c  a t  th e  c u r r e n t  t i n e ,  th e  
more s e n s ib le  w ay t o  a d d re s s  th e  co n c e rn s  w h ic h  have  m o t iv a te d  t h i s  
l e g i s l a t i o n  w o u ld  be t o  fu n d  p u b l ic  e d u c a t io n  m ore  f u l l y  s o  th e  ASD 
c o u ld  re d u c e  c la s s  s iz e s  a nd  p ro v id e  o th e r  iapprovem ents  w h ic h  w o u ld  
make f u l l - t i m e  p u b l i c  s c h o o l e n ro llm e n t  a  d e s i r a b le  a l t e r n a t i v e  t o  
th o s e  who now  c h o o se  t o  o b ta in  t h e i r  e d u c a t io n  o u t s id e  o f  M y  
p u b l ic  s c h o o l s y s te m . .

T hank y o u  f o r  c o n s id e r in g  o u r  c o n c e rn s . R e p r e s e n ta t iv e s  o f  
th e  D i s t r i c t  re m a in  a v a i la b le  t o  p ro v id e  yo u  w i t h  s u c h  in f o r m a t io n  
as may b e  o f  a s s is ta n c e  i n  y o u r  c o n s id e r a t io n  o f  t h i s  Im p o r ta n t  
m a t te r .

c c  Bouse HESS C o m m itte e  Members
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Discrim ination
U N D E R  R E G U L A T IO N S  in  A laska ’s A dm in is tra tiv e  Code, 

public schools can d isc rim ina te  aga ins t ce rta in  studen ts be­
cause o f w ha t some believe to be classroom  politics.

The schools liave  the a u th o rity  to  ba r adm ission to s tuden ts who 
w ish to a ttend class part-tim e. The Anchorage School D is tr ic t is 
among those w hich deny part- tim e e n ro llm e n t

S tudents requesting part- tim e adm ission genera lly a ttend  a p r i­
vate school o r are being schooled a t home. They usua lly  w an t to  take 
certa in  specialized classes a t pub lic school, in  courses no t o therw ise 
available to them .

Denying these studen ts part-tim e access is an in equ ity  fo r th e ir 
fam ilie s— who a lready pay th e ir fa ir  share o f local p rope rty taxes to  
support the pub lic school system, in  add itio n  to  financ ing  a p riva te  
education o r m aking the  sacrifices requ ired to teach classes a t home.

M any o f these parents suspect th a t th e  closed-door policy is p o liti­
cal, advocated by the teachers’ un ion  as a w ay to pun ish fam ilies 
p rov id ing th e ir ch ild ren  an education a lte rna tive .

Freshman state Rep. Fred Dyson, R-Eagle R iver, w an ts to  end 
the d iscrim ina tion. He is  sponsoring leg is la tion , House B ill 158, 
w hich would requ ire  pub lic schools to  accept part- tim e students. 
“P roperty taxes used tow ard education costs are no t selective am ong 
tax-paying in d iv id u a ls— ne ith e r should the schools,”  he said.

We concur.

o
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H i g h  c o u r t  s t u d i e s  

l i f t i n g  l i m i t  o n  a i d  

t o  c h u r c h  s c h o o l s
By Tony Mauro 
USA TODAY

S u p re m e  C o u rt ju s t ic e s  
s e e m e d  w o rr ie d  T u e s d a y  
about moving too quickly to re- 

1 verse their prior rulings and a l­
low public school teachers to 
give rem edial instruction in­
side parochial schools.

Lawyers for the Clinton ad­
ministration and New York 
City asked the high court to re ­
verse a 1985 decision that said 
federally funded Title I instruc­
tion in m ath and reading could 
not be given inside religious 
schools, to avoid "excessive en­
ta n g le m e n t” of c h u rc h  and  
state.

The Title I law, passed in 
1965, requires federally funded 
r e m e d ia l  h e lp  fo r  u n d e r ­
achieving students from low-in- 
com e families, no m atter what 
school they attend.

The effect of the 1985 deci­
sion has been to force qualified 
parochial students from low-in- 
co m e  a r e a s  to le a v e  th e i r  
schools and go to vans parked 
at curbside for tutoring by pub­
lic school teachers.

New York City, which was 
involved in the earlier case, 
says it has spent $100 million 
on the vans and other m ea­
sures to comply with the ruling 
— money that could have been 
spent helping m ore children. 
“New York City children who 
a re  poor a re  not getting what 
they need," the state’s top law­
yer, Paul Crotiy, told the co u r t 

Five justices have said in re­
cent years that they would like 
to reconsider the 1985 decision, 
giving hope to advocates of 
school voucher program s that 
would give public funds to par­
ents to send their children to 
parochial schools.

In past rulings, the court has 
also moved toward g rea ter ac­

com modation of religious prac­
tices in public life.

But by the end of the hour- 
long argum ent Tuesday, the 
court seem ed headed toward a 
narrow  opinion that would lend 
little support to those who ad­
vocate m ore public aid to paro­
chial schools.

"They seem ed betwixt and 
b e tw e e n ,"  sa id  E llio t Mine- 
berg, lawyer for the civil liber­
ties organization People for the 
A m erican Way, who watched 
the arguments. “Nobody was 
talking about vouchers today."

S evera l ju stice s  in d ica ted  
they w ere reluctant to allow 
parties involved in past Su­
prem e Court decisions to ask 
the court to reverse itself later. 
If the court reverses itself here, 
Justice David Sou ter said, “I 
don’t  see why a  losing litigant 
couldn’t com e in anytim e and 
say, 'I’d like another sh o t’ ” 

The court has reversed past 
rulings, but always in the con­
text of a  case posing new  facts, 
ra th e r than through a reconsid­
eration of the original case as 
New York wants it to do now.

New York lawyer Stanley 
Geller, who has been lighting 
against public aid to parochial 
schools for 50 years, urged the 
court to preserve its earlier de­
cision. He said the New York 
case was an inappropriate ve­
hicle for reversaL The court in­
stead could wait for cases from  
Louisiana and M innesota that 
pose the sam e issue and are  
working the ir way through the 
courts, he said.

G eller also said parochial 
school students could get the 
Instruction a t much low er cost, 
by forgoing the vans and trav­
eling to nearby public schools.

A decision in the case could 
com e by July.

► Drug-testing ruling, 1A



IDITAROD AREA SCHOOL DISTRICT
Box 90
McGrath, Alaska 99627

F A X  C O V E R  S H

DATE: February 24, 1997 TIME:
TO: Jan Newton - Room 323 FAX:
FROM: Isabelle Harriftgi^#^ PHONE:

Business Manager FAX:

RE: PART TIME STUDENTS

Number of pages including cover sheet: 1

M e s s a g e

Regarding your question on how we treat part-time students:

We have followed guidelines as outlined in the old DOE "Pupil Accounting" manual for 
corresoondence students (page 58). Those guidelines are as follows:

"A student who is enrolled lor two or more carnegie units for a semester or four or more 
units for the year is to be counted as full-time. A student enrolled lor less than two 
units for the semester or less than four for the year, will be divided by two or four, 
respectively and counted as a fractional full-time equivalency (FTE). When calculating 
the individual student membership for a secondary correspondence student, the 
number of days in members must be multiplied by the fraction obtained above."

Even though this applies only to secondary students, wo have used thesa guidelines 
for all students even elementary students who may be on a home-schooled Christian 
school correspondence for part of their day.

What this does for funding purposes is a student would then be pro-rated for the 
foundation count, A child who only is enrolled for two courses would then be counted 
as a half-time student and the funds given would be less than a full-time student.

E E T

11:46 AM
586-8315
907-524-3599 ext. 224 
907-524-3217

D isreier
'Poucies

I hope this helps. Let me know if you need any additional information.
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F airbanks North Star Boî igh School District
520 Fifth Avenue Fairbanks, Alaska 99701-4756 (907)452-2000

★

March 17, 1997

Attention: Lisa 2 0 1997
Representative Fred Dyson 
Alaska State Capitol, Room 428 
Juneau, AK 99801

Dear Representative Dyson:

I am writing this letter in response to your staffs query regarding whether or not the 
Fairbanks North Star Borough School District has been implementing the requirements of 
4 AAC 05.035 regarding part-time students. For the past several years, Fairbanks has 
allowed part-time students, both elementary and secondary, to attend schools/classes in our 
schools. These students are coded as part-time and (if they were enrolled during our 
October count period) are included in official student enrollments.

Each year, the staff in our student records office reviews the class schedules of all secondary 
students and calculates the part-time FTE of each student based on the number of classes 
in which they are enrolled. Your proposed House Bill No. 158 would not cause our district 
to do anything different from what we have already been doing for years.

If you have any questions about this, feel free to contact either Mr. Bob Shefchik, the 
Assistant Superintendent for Business and Finance or myself at 452-2000.

Sincerely,

Dr. Nicholas Stayrook, Director 
Program Planning and Evaluation

cc: B o b  Sh e fch ik



MATAHUSKA-SUbl I MA o u n u o o n  own ww u . ■■■v .

s u p e r k t e n d e n t s  o f f i c e

125 W E S T  E V E R G R E E N  AVEN UE 
P A L M E R , A LA SK A  996A5

m m
I n s t r u c t io n HAR 2 5 1997 ar 6145.2 (a)
IN T E R S C H O L A S T IC  C O M P E T IT IO N

A student may have the privilege to participate in the interscholastic program for four (4) years or eight (8) semesters after entering the ninth (9) grade of a four (4) year high school.
E l i g i b i l i t y  f o r  C o - C u r r ic u la r  P a r t i c ip a t io n ,  G ra d e s  9 - 1 2  - A S A A  S e m e s te r  
C r e d i t  R u le :

In order to be eligible to participate in interscholastic athletics and cheerleading during any semester after completion of the first semester of ninth grade, a student must have passed, for the immediately preceding semester, at least four units of credit toward graduation.
1. A grade of “incomplete" is considered as not passing until the "incomplete" is changed on the official school records.
2. Correspondence study students must meet the same time frame as regular students.
3. Private school students who wish to participate in co-curricular acdvides must be registered in a minimum of two classes, equaling one semester unit of credit, in the school which is in their home boundary. All ASAA and Mat-Su Borough School District regulations and policies must be adhered to.
'4. Must not have reached the age of nineteen (19) by August 1. •
I n  a d d i t i o n  to ASAA semester credit rules, the Mat-Su School District has established that students will be eligible to participate in AASA sancdoned acdvities if:
1. They are carrying a minimum of four classes that lead toward graduation.
2. They have passed four (4) or more courses during the semester immediately preceding the activides in queshon.
3. They earn a grade point average of at least 2.0 for all courses taken during the previous grading period. Grade point averages will be evaluated at the end of each quarter using the grades earned during the nine week grading period. Quarter grades will be used at the end of the quarters one and three. Semester grades will be used at the end of quarters two and four.



rrom: wmis 10: m« honorable hred Dyson Date: 3/12/9/ Time: 12:38.05

m %
MAR 1 2 1997

Gave Willis 
9345 Turn St. 
Juneau. AK  99S01 
(907-789-7634) 
gjwillis'i? aol.com ■ j u f w e r

The Honorable Fred Dyson,

Dear Sir,

I would like to express my support lor H B 158 regarding the right to attend school on 
a part-time basis. Clearly the Alaska State Constitution provides that all students 
shall have access to education. The current policy of some districts to prohibit part- 
time attendance violates that mandate

1 have three children, two are currently enrolled in our local district and one is in 
Alyeska Central School. During the past 5 years, we have used a combination of both 
options in choosing the best educational program for our children. My personal 
experience and my contact with other homcschool parents convince me that this bill is 
necessary to provide lair access to educational opportunities to all children in the 
state.

For two years our daughter was able to participate in choir at the middle school while 
doing correspondence. This best option for her was possible because she had a gifted 
and talented IEP in music. State law required district to service such children. Other 
students, without a G/T label, who would have bcnefitted from a similar opportunity, 
were denied access. This inequitable situation would be remedied with this bill.

Parents who choose correspondence, private schools, or homeschool should not be 
penalized or denied access to programs that are tfeely pawided for other children 
within our state. They pay local taxes and contribute to our state. Educational 
discrimination against their children is wrong.

All Alaskan have a stake in providing the best education for our children. Please 
support this bill and open educational opportunities to all of our children.

Thank you, 
Gave Willis



c c : M a i l  for: R e p r e s S f t a t i v e  F r e d  D y s o n w

S u b j e c t :  HB 158

F ro m : Ch r i s 1 ine_OConnor@compuserve .com ("Christine N. O'Connor" )  at CC2MHS1 3/15/97 4 :34 PM
T o : Representat ive Fred Dyson at LAA_TRANS

Dear HESS Com m ittee members, March 15, 1997

I  am w r i t i n g  to  e x p r e s s  my s u p p o r t  f o r  HB 158 w hich would a l lo w  
hom eschooled s t u d e n t s  t o  a t t e n d  c l a s s e s  p a r t  t im e  a t  p u b l i c  s c h o o l s .  I  am 
a hom eschoo ling  M other o f  two e le m e n ta ry  age c h i l d r e n .  W hile I  b e l i e v e  
hom eschoo ling  i s  b e s t  f o r  my fa m i ly  a t  t h i s  t im e ,  I  would l i k e  th e  o p t io n  
o f  u s in g  p u b l i c  s c h o o l  c l a s s e s  a s  a sup lem en t when my c h i l d r e n  g e t  o l d e r .

A laska  p o l i t i c i a n s  a r e  c o n s t a n t l y  s t a t i n g  t h e i r  committment t o  e x c e l l e n c e  
i n  e d u c a t io n .  A llo w in g  s t u d e n t s  more a c c e s s  t o  p u b l i c  s c h o o ls  i s  a  common 
sen se  s t e p  i n  a c h ie v in g  t h i s  e x c e l l e n c e .

I  u rg e  you t o  s u p p o r t  t h i s  b i l l  and se e  t h a t  i t  becomes law. A f t e r  a l l ,  
i t ' s  o n ly  f a i r  t h a t  rry f a m i ly  be  a l lo w ed  to  u s e  f a c i l i t e s  o u r  t a x  d o l l a r s  
h e lp  pay  f o r .

S in c e re ly ,
C h r i s t i n e  O 'Connor

mailto:Chris1ine_OConnor@compuserve.com
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\ô fP, Cov\ $wyid' ' !
C V iC u  < ,  H £ £ 6 >  C o m \ n x \ f e O '  . ]

4
i

p W k - .  (X a ‘y t u lo u t t  X p I L o ia j w ‘V ^ h V n  t f y i  t - j j 7 >  

0 , U  6 £ W  r y t c H ^  ;

am lAJVitiion spouse aWi
y y u ^ I ^  ( 9 n  i ' U e  V # U £  O / ^ a c p v ^  ;

wwcV* urow-fct OXLoia) Vow #  - ed jucaJ ftt .clWcUc<a 
IV tVjVto -to •enwll in - o o im ^ s  o m &  ’ ;

c u f \ V u ( a / c  o c J n O i t i . € o  o ^ p n r c X  \d w  X m . / W > k * .  

'pliktoic 5^Wato, S ^ o ^ c d ilu  
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-jVjpc d  ̂ c o w [^ 5 ill^ wvû V rtoikc to-..tar ]fiLL*yy&Jl 
X d &a w l\ , . ;.. i

' .....  I
M u  K u 5  \3 A m A .(? d  O w J c 'U c .  ‘j d 'U C t o ^

#1 Mlrilk MaAcLÎ  S z k W  
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M rs .  S y l v i a  D ean mar i 9 ig3?
2 2 2 5  M eadow L a n e  
J u n e a u ,  AK 9 9 8 0 1

M a rc h  1 9 ,  1997

R e p .  F r e d  D y so n  a n d  HESS C o m m i t t e e  M em bers

D e a r  R e p .  F r e d  D y so n  a n d  HESS C o m m i t t e e  M e m b e rs ,

I  w o u l d  l i k e  t o  e n c o u r a g e  y o u r  s t r o n g  s u p p o r t  f o r  HB # 1 5 8 .  T h i s  
b i l l  w o u l d  s e r v e  t h e  p a r e n t s  who a r e  t h e  m o s t  c o m m i t t e d  t o  t h e i r  
c h i l d r e n ' s  e d u c a t i o n  w i t h  m o re  o p t i o n s .  One g r e a t  n e e d  i n  o u r  
p u b l i c  s c h o o l  s y s t e m s  i s  p a r e n t  s u p p o r t .  T he p e o p l e  c o n c e r n e d  
e n o u g h  t o  p u t  t h e i r  c h i l d r e n  i n  hom e s c h o o l s  o r  p r i v a t e  s c h o o l s  
h a v e  sh o w n  t h e i r  c o m m itm e n t  t o  e d u c a t i o n  by  t h e i r  i n v e s t m e n t  o f  
t i m e  a n d  m o n e y .  I f  t h e y  c h o o s e  t o  u s e  p u b l i c  s c h o o l  o p t i o n s  i t  
w i l l  b e  a n  a s s e t  t o  t h a t  s y s t e m .

The p u b l i c  s c h o o l  n e e d  n o t  f e a r  l a r g e  n u m b e rs  a s  t h e  p e o p l e  who 
a r e  c h o s i n g  o t h e r  o p t i o n s  h a v e  s t r o n g  c o n v i c t i o n s  a b o u t  
e d u c a t i o n .  I t  may t a k e  m o re  o f  t h e  l o a d  o f  o v e r  c r o w d i n g  o f f  
p u b l i c  s c h o o l s  a s  o t h e r  o p t i o n s  o p e n .



M y  n a m e  is Sharlyee Zachary. M y  husband, Dan, and I h o m e  school 3 daughters. W e  h o m e  

school the girls for a variety of reasons.

S o m e  of these reasons are: 1) There are certain things that w e  want our girls schooled in that 

use to be taught but are no longer taught or allowed to be alluded to in the current public 

school cunriculums. 2) The teachers already have their hands full and right n o w  w e  are able to 

give our children personalized attention in their studies. 3) In a world where families are 

breaking apart, children are learning to be callous and on the attack' in order to protect 

themselves. They are bringing these attitudes to school. W h e n  children are constantly trying to 

defend themselves from the attacks of others, they cannot leam the positive character qualities 

that help them to reach out in compassion to those w h o  are hurting. W e  want our childfefTto 

be part of the 'healing' of our nation, not part of the problem.

W e  are a low-income family. W e  scrimp and sacrifice in m a n y  areas in order to h o m e  school. 

Our tax dollars go to help support the public school system. This means w e  pay twice. W e  

have not complained. However, w h e n  w e  asked to be able to c o m e  in and use the elementary 

school library, w e  were told that it was against policy" for h o m e  schoolers to check out books 

and that h o m e  schoolers were not alJowed to even sit in the library and read the public school 

materials. I thought our taxes went to provide for these things. For several years, n o w  1 have 

been told from other h o m e  schooling families that w e  were not allowed to take any classes at 

the schools unless we  took them all. Also, we are barred from extra-curricular activities. Even 
if w e  pay an extra fee for these things they are not available to us.

T w o  weeks ago I contacted the district offices to request a copy of the policies' of the school 

board regarding h o m e  schoolers. I wanted to know officially what was allowed and not 

allowed. 1 was told that there are no written d o w n  policies'. Yet, w e  are told that "policy says, 

no' to everything." It was interesting to m e  that last year, however, two h o m e  school boys 

w h o  were very good at wrestling were allowed to join the team (1 a m  happy for them). The  

boys were going to go to school the following year, but they were not in public school at that 

time, interesting h o w  'policy' was put aside for the convenience of the coaches having a better 

team.

W e  are a small community with little or no access to certain things offered only in the public 

school system. Thinqs Uke chemistry lahs. foreign languages, band, oto. If our tux dollars go 

to provide these things for other children, why can w e  not use them, also? W e  are already 

doing our part not to overload the public school system and w e  are doing our best not to m a k e

waves.

" H o m e  S c h o o l e r s  a c c e s s  t o  t a k i n g  p a r t  t i m e  c l a s s e s  i n  P u b l i c  S c h o o l "

Sharylee M.

Box 1531 Petersburg ,AK ( 9 0 7 )  7 7 2 - 3 6 8 1

TOTAL p . 0 2



cc:Mail fo r :  R epresen ta tive  Fred Dyson

HB 158 Please Support this

charlieh@Alaska.NET (Charlie&Joanne Hardesty) at CC2MHS1 4/16/97 5:39 PM 

Representative John Davies 

Representative Pete Kelly 

Representative Vic Kohring 

Representative Terry Martin 

Representative Fred Dyson 

Representative Eldon Mulder 

Representative Richard Foster 

Representative Carl Moses@Legis.Alaska at CC2MHS1 

Representative Ben Grussendorf@Legis.Alaska at CC2MHS1

APR 1 6 1997

Dear R e p r e s e n ta t i v e :

I  am f u l l y  i n  s u p p o r t  o f  HB 158 w hich  a l lo w s  p a r t - t i m e  sch o o l a t t e n d a n c e  
f o r  c h i l d r e n  a t t e n d i n g  p r i v a t e  o r  home s c h o o ls ,  o r  c o r re s p o n d e n c e  
s tu d e n t s .  A l l  c h i l d r e n  s h o u ld  h av e  a c c e s s  t o  th e  p u b l i c  s c h o o l  s y s te m .
In  t h i s  a r e a ,  s t u d e n t s  h av e  been  d e n ie d  th e  r i g h t  t o  a c c e s s  th e  s c h o o l s  
f o r  w ha teve r  r e a s o n  th e  s c h o o l  d i s t r i c t  may d e c id e  upon.

A l l  s tu d e n t s  s h o u ld  h av e  th e  r i g h t  t o  a t t e n d  c l a s s e s  t h a t  may n o t  be 
p ro v id e d  by c o r re s p o n d e n c e  o r  home s c h o o ls .  L e ts  keep A laskan  s t u d e n t s  
a t  th e  top  o f  t h e  c l a s s  an d  p r o v id e  th e  young p e o p le  o f  A laska  a l l  t h e  
t o o l s  th e y  need  t o  e d u c a te  th e m s e lv e s  f o r  t h e  f u t u r e .

My u n d e r s ta n d in g  i s  t h a t  t h e  1995 A laska  A d m in i s t r a t i v e  Code g iv e s  s c h o o l  
d i s t r i c t s  th e  " o p t io n "  o f  NOT a l lo w in g  p a r t - t i m e  s t u d e n t s .
HB 158 would c o r r e c t  t h i s  an d  w ould  n o t  a l lo w  s c h o o ls  t o  d i s c r i m i n a t e  
betw een s tu d e n t s  t a k i n g  a l l  t h e i r  c l a s s e s  a t  s c h o o l  and  th o s e  who n eed  
s p e c i a l i z e d  c l a s s e s  n o t  o f f e r e d  th ro u g h  t h e i r  c o r re sp o n d en ce  s c h o o l  o r  
hom eschool.

P ro p e r ty  t a x e s ,  w hich  a r e  u s e d  f o r  e d u c a t io n ,  show no b i a s  and  n e i t h e r  
s h o u ld  th e  s c h o o l s .

Thank you f o r  t a k i n g  t h e  t im e  to  r e a d  t h i s  l e t t e r .  P le a s e  s u p p o r t  
HB 158.

Joanne  H ardes ty  
N ik i s k i ,  AK 
907-776-8137

Tex i  I t em 1

mailto:charlieh@Alaska.NET


c c : M a i l  for: R e p r e s ^ ^ a t i v e  F r e d  D y s o n  @

APR 1 7 1997

T h is  i s  to  .inform you t h a t  o u r  f a m i ly  s u p p o r t s  t h i s  b i l l .  As 
hom eschoo lers  o f  t h r e e  c h i l d r e n  (one soon to  be  e n t e r i n g  h ig h  sch o o l)  we 
a p p r e c i a t e  w hat t h i s  b i l l  w i l l  p r o v id e .  We f e e l  t h a t  h o m e sch o o le rs  
s h o u ld  have t h e  o p t i o n  t o  j o i n  i n  on c l a s s e s  t h a t  th e y  f e e l  th e y  a r e  n o t  
a b l e  to  p r o v id e  i n  th e  home en v iro n m en t f o r  w h a tev e r  r e a s o n .  As o u r  t a x  
d o l l a r s  s u p p o r t  t h e  p u b l i c  s c h o o l  b u i l d in g s  and p rog ram s, we f e e l  i t  
o n ly  a p p o p r ia t e  t o  be a b l e  t o  u t i l i z e  them w ith o u t  h a v in g  t o  be  a 
f u l l - t i m e  s t u d e n t  o f  t h e  d i s t r i c t .  Thank you f o r  s p o n s o r in g  t h i s  b i l l  
and  f o r  c a r i n g  a b o u t  A l a s k a ' s  hom eschoo le rs!

Sheldon & L i s a  S i t e s  
257 C h a r le s  S t .
F a irb a n k s  AK 99701 
457-3725

Subject: HB 158

F ro m : s ls ite s@ ju n o .c o m  a t C C 2M H S1 4 /16 /97  5 :26  PM

T o : R e p re se n ta tiv e  F red  D yson  a t LAA_TRANS

mailto:slsites@juno.com


c c : M a i l  for: R e p r e s @ t a t i v e  F r e d  D y s o n

S u b je c t :  H B 158

F ro m : copperrr@ A laska .N E T  a t CC 2M H S1 4 /24 /97  8:18 AM APR 2 <11997
T o : R e p re se n ta tiv e  F red  D yson a t LAA_TRANS

Dear R e p r e s e n ta t i v e  Dyson,
I w ish  to  s t a t e  my s u p p o r t  f o r  HB158 which would a l lo w  p a r t  t im e  
a t te n d a n c e  a t  s t a t e  p u b l i c  s c h o o l s .  My husband and  I  t e a c h  o u r  t h r e e  
c h i l d r e n  a t  home, and  hav e  o n ly  a s k e d  once i n  n in e  y e a r s  t o  
p a r t i c i p a t e  i n  an  a c t i v i t y  s p o n so re d  by th e  l o c a l  s c h o o l .  I  was 
d e n ie d  a t  t h a t  t im e ,  due to  " in s u r a n c e  r e a s o n s " .  I  f e e l  t h a t  we, a s  
l o c a l  c i t i z e n s ,  s h o u ld  hav e  a c c e s s  t o  o u r  p u b l i c  f a c i l i t i e s ,  w h e th e r  
we choose to  u s e  them on a  f u l l  t im e  b a s i s  o r  on an  o c c a s i o n a l  b a s i s .  
A lthough  I  may n e v e r  s e e  th e  n eed  t o  e n r o l l  my c h i l d r e n  i n  a  c o u r s e  
t a u g h t  a t  th e  l o c a l  s c h o o l ,  I  do f o r e s e e  th e  d e s i r e  t o  have  my 
c h i l d r e n  p o s s i b l y  p a r t i c i p a t e  i n  m usic  f e s t i v a l s ,  c a r e e r  d a y s ,  t r a c k  
m eets ,  and o t h e r  such  e v e n t s .  To b e  a b l e  to  u se  th e  l i b r a r y  
f a c i l i t i e s  would a l s o  be  much a p p r e c i a t e d .

I  t r u s t  t h a t  you and y o u r  f e l l o w  r e p r e s e n t a t i v e s  w i l l  v o t e  t o  a l lo w  
p a r t  tim e e n ro l lm e n t  and  u se  o f  p u b l i c  sch o o l f a c i l i t i e s  by  f a m i l i e s  
who have chosen  to  e d u c a te  t h e i r  own c h i ld r e n .

Thank you.
S in c e re ly ,
Ramona H enspe te r  
P.O. Box 98
Copper C e n te r ,  AK 99573

Tex t  I t em 1
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c c : M a i l  for: R e p r e s ^ S a t i v e  F r e d  D y s o n @  %r U  < ^ >  1

Subject: HB 158

F ro m . b ea rcu b @ A lask a .N E T  (Ju lia  E n ze n b e rg e r)  a t CC2M HS1 4 /25 /97  8 :28  AM 

T o : R e p re s e n ta tiv e  F red  D yson

I would l i k e  t o  a s k  t h a t  HB 158 be s u p p o r te d .  T h is  b i l l  would make a  
r a d i c a l  d i f f e r e n c e  i n  t h e  e d u c a t i o n a l  o p p o r t u n i t i e s  o f  my c h i l d .  She i s  a 
14 y e a r  hom eschoo led  s tu d e n t  l i v i n g  i n  th e  Anchorage Schoo l D i s t r i c t .  My 
d a u g h te r  d o e s  n o t  want t o  a t t e n d  p u b l i c  s c h o o l  f u l l  day a s  she  h a s  many 
i n t e r e s t s  t h a t  a r e  b e t t e r  p u r s u e d  i n  n o n - t r a d i t i o n a l  s e t t i n g s .  However, 
c l a s s e s  l i k e  c h e m is t r y  an d  f o r e i g n  la n g u ag e  would be more e a s i l y  l e a r n e d  in  
a t r a d i t i o n a l  h i g h  s c h o o l  s e t t i n g .  C u r r e n t l y ,  o u r  l o c a l  h ig h  s c h o o ls  do 
n o t  a l lo w  p a r t - t i m e  a t t e n d a n c e .

S h o u ld n ' t  e d u c a t i o n a l  d e c i s i o n s  be made on th e  b a s i s  o f  w hat works b e s t  f o r  
th e  s tu d e n t?  HB 158 i s  a  v e r y  p r o - s t u d e n t  b i l l ,  PLEASE VOTE YES, f o r  the  
sake  o f  t h e  s t u d e n t s .  The more o p t i o n s  we g iv e  s tu d e n t s ,  t h e  more 
s u c c e s s f u l  s t u d e n t s  we w i l l  have .

JU L IA  ENZENBERGER 
4885 N ew cas tle  Way 
Anchorage, AK 99503

APR 2 5 1997

Tex t  I t em
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Ms, Linda 
8937 Haffner Ct

Juneau

Date POM Sent

03/13/97

Hemphi l l

AK 9 ^ 1

C onstituency

N

Bill Number 

HB 158

Response S ub ject 

Supports

D i s t r i b u t i o n  $

6 0

000-0000

A f f i l i a t i o n R e g  V o t e r

I WOULD LIKE PRIVATE STUDENTS TO HAVE ACCESS TO THE PUBLIC SCHOOL SYSTEM WHICH WE SUPPORT 
WITH OUR TAX DOLLARS. SINCERELY, LINDA HEMPILL

Mickleson 745-6506

D is tribu tion  A ffilia tio n  Reg Voter

AK 99645 08 U

Date POM Sent C onstituency Bill Number Response S ub jec t 

03/13/97 N HB 158 Supports

IT WOULD BE A TREMEMDOUS OPPORTUNITY FOR HOMESCHOOLED CHILDREN TO BE ABLE TO JOIN CLASSES 
OFFERED IN PUBLIC SCHOOL ON AN INTEREST LEVEL THAT IS, AT TIMES DIFFICULT FOR PARENTS TO PRESENT. 
WE ARE PART OF A HOMESCHOOLING

COOPERATIVE GROUP WITH FIVE OTHER PARENTS. I WOULD STRONGLY BE INTERESTED TO SEE HB 158 
PASSED.

Ms Ellen 
POB 4040

Palmer

Mrs Jocelyne Urgitus 373-1699
POB 875646

D istribu tion  A ffilia tio n  Reg Voter

Wasilia AK 99687 08 U

Date POM Sent C onstituency Bill Number Response S ub jec t 

03/13/97 N HB 158 Supports

WE ARE EXCITED AS PARENTS OF HOMESCHOOL CHILDREN BEING ABLE TO ATTEND CUSSES AT THE PUBLIC 
SCHOOL. FOR AN INDIVIDUAL STUDENT DEFINATELY EXCELS IN LEARNING WHEN A PERSONAL CHOICE OF 
SUBJECTS ARE BEING OFFERED. ALSO AS A

TAXPAYING FAMILY WE HELP SUPPORT OUR COMMUNITY, SO IN TURN ITS NICE THAT WE CAN ALSO USE THE 
SCHOOL SYSTEM FOR ADDITIONAL SUPPORT OF OUR CHILDRENS HOMESCHOOL EDUCATION.

Mrs Andrea Weimer 892-7854
POB 878144

D istribu tion  A ffilia tio n  Reg Voter

Wasilia AK 99687 08 U

Date POM Sent C onstituency Bill Number Response S ub ject 

03/13/97 N HB 158 Supports

AS A HOMESCHOOLING MOTHER AND TAXPAYER/PROPERTY OWNER OF THIS COMMUNITY FOR OVER TWELVE 
YEARS, I ENCOURAGE YOU TO PASS BILL # 158. IT IS MY BELIEF THAT STUDENTS EXCEL IN SUBJECTS OF 
PERSONAL INTEREST. IN ADDITION, THE

SCHOOL DISTRICT OFFERS CUSSED SUCH AS CHEMISTRY. BIOLOGY, ETC THAT BECOME DIFFICULT TO OFFER
w it h  h o m e s c h o o l in g : ‘



1760 Williwaw Way _
■***' D is t r ib u t io n  A f f i l i a t io n  R eg  V oter

Wasilia AK 99654 08 U

D ate  POM S e n t  C o n s t i t u e n c y  Bill N u m b er R e s p o n s e  S u b j e c t  

03/13/97 N HB 158 Supports

I FEEL IT IS OF GREAT IMPORTANCE TO ALLOW HOMESCHOOL CHILDREN TO PARTICIPATE IN PUBLIC SCHOOL 
CLASSES AND ACTIVITIES. I HAVE BEEN A MEMBER OF THIS COMMUNITY FOR TEN YEARS AND WOULD LIKE MY 
CHILD TO ALSO FEEL SHE CAN

ACTIVELY TAKE PART IN PUBLIC PROGRAMS WHERE THE MAJORITY OF HER PEERS SPEND THEIR DAYS.

Ms. Sylvia 
PO Box 2684

C. Sullivan

AK 99686

835-3729

D is t r ib u t io n  A f f i l i a t io n  R eg  V oter

08 Alaskans Y

R e s p o n s e  S u b j e c t

Opposes

YOUR BILL IS STATING A CHILD CAN GO TO SCHOOL ON A PART TIME BASIS UPON REQUEST. THE BILL NEEDS 
AMENDED TO INCLUDE REQUEST DEFINITION TO BE THAT OF THE PARENT OR GUARDIAN AND THE REASON WHY 
THE CHILD IS ONLY ATTENDING SCHOOL

PART TIME.

Valdez

D ate  POM S e n t

03/13/97

C o n s t i t u e n c y

N

Bill N u m b er 

HB 158

PHONE MESSAGE ^

M p \ U a ^  V-OGOfS*
OF
PHONE! T ' - H r t - Z Q ’l - l r  e x t
"FAX “ MOBILE 1 ..PAGER ( I

MESSAGE
f la k y  id . Y z )  IZ e Q M L  Z 0J E I

A L  u  iL L f jS n s . J m jM

URGENT.''

C 9  ^HO'.EO 

re tu rn e d :
•YOORCAU■ JPLfASE'. callback
.v .1 i:au. ... AS&?i£ :/

■  ■ y' 1VlfAS

V.‘' >a'U:'Vi

PHONE MESSAGE TIME 4 ' ^  / J S i

Fr.R F r e A ,



Ms. Sylvia Sullivan 835-3729
PO Box 2684 ™  ^D i s t r i b u t i o n  A f f i l i a t i o n  Reg  Vote r
Valdez AK 99686 08 Alaskans Y

Date POM Sent  C o n s t i t u e n c y  Bi l l  Number  R e s p o n s e  S u b j e c t
03/13/97 N HB 158 Opposes

YOUR BILL IS STATING A CHILD CAN GO TO SCHOOL ON A PART TIME BASIS UPON REQUEST. THE BILL NEEDS 
AMENDED TO INCLUDE REQUEST DEFINITION TO BE THAT OF THE PARENT OR GUARDIAN AND THE REASON WHY 
THE CHILD IS ONLY ATTENDING SCHOOL

PART TIME.

Mr. Edgar 
1043 W 74th Ave

Anchorage 

Date POM Sent
03/21/97

Earnhart

AK 99518

C o n s t i t u e n c y
N

Bi l l  Number  
HB 158

D i s t r i b u t i o n  
12

R e s p o n s e  S u b j e c t  
Opposes

349-1160

A f f i l i a t i o n Reg  Vo te r

APPRECIATE YOUR CONCERN FOR INDIVIDUALS. ANYONE PROVIDED HOME SCHOOLING IN ANCHORAGE IS 
ALREADY PRIVILEGED. PUBLIC LIBRARY, SPORTS AND OTHER CLUBS, ETC. PROVIDE OPPORTUNITIES. NO 
LEGISLATION NEEDED. REFERENCE MY

TESTIMONY ON THURSDAY, AYN RAND'S 'ANTHEM' IS LADEN WITH VALUES OF SELFISHNESS AND NARCISSISM, 
SO IT SHOULD MEAN AS PREFERRED SOPHOMORE READING.
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Kent PollockFuller A. Cowell
Publisher

Part-timers
Opening up public school enrollment

The Anchorage School District won’t let HB 158 become 
law without a protest. The bill, sponsored by Rep. Fred 
Dyson, would force the state’s school districts to enroll 
part-time students. While the proposal has led the state's 
biggest district to express legitimate concerns, it should 
pass the Legislature.

Alaska’s Constitution requires that legislators ‘‘main­
tain a system of public schools open to all children of the 
State." State law was changed a few years back to allow 
districts to "permit” part-time enrollment. The Dyson pro­
posal, which unanimously passed the House last week and 
now sits in the Senate, is in keeping with the constitution.

In making arguments against the change, Anchorage 
Superintendent Bob Christal is persuasive — to a point. He 
raises legitimate concerns about increased class sizes, le­
gal challenges and administrative headaches.

But in presenting a written summary against HB 1S8 to 
a House committee, he weakened his argurrfent by raising 
questions that are answered in current state regulations. 
For example, the superintendent asks, “What leeway will a 
district have to reject a part-time applicant because par­
ticular courses or programs are already full?"

Current rules say part-time students may be enrolled "if 
space is available in a course in which the student desires 
to enroll after full-time public school students’have had an 
opportunity to enroll."

Clear enough.
What is not so clear is the Legislature’s commitment to 

fully fund education. The state’s funding formula, which 
determines how much money a district gets for each stu­
dent, has only been increased once in nearly a decade.

Meanwhile, school districts must economize and cut 
corners even as they try to improve education and absorb 
new students. Rejuggling the formula won’t solely do the 
trick; such a move will only shift the pain among the 
state’s schools.

If Rep. Dyson has his way, officials with the Anchorage 
School District will have to bite the bullet and enroll part- 
time students. As onerous as that may seem to some, and 
as pinched as the district is for dollars, part-time enroll­
ment won't spell Armageddon for local schools,



Mir-y
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A p r i l  2 6 ,  1 9 9 7

G ove rn o r  Tony Knowles 
S e n a to r  T im K e l l y  
R e p r e s e n t a t i v e  F red Dyson 
R e p r e s e n t a t i v e  Ramona Barnes

RE: B i l l  R e q u i r i n g  Ancho rage Schoo l D i s t r i c t  t o  A l l o w  P a r t - t im e  S tu d e n ts

We a re  opposed t o  t h i s  b i l l  a pp roved  by th e  A la s k a  House t h a t  r e q u i r e s  
th e  Ancho rage  Schoo l D i s t r i c t  to  a l l o w  p a r t - t im e  s tu d e n ts .  I t  s h o u ld  
rem a in  an o p t i o n  f o r  each d i s t r i c t .
S tu d e n ts  who e l e c t  t o  a t t e n d  p r i v a t e  s c h o o ls  o r  s t u d e n ts  who a re  home- 
s c h o o le d  have made th e  c h o ic e  t h a t  th e  p u b l i c  s ch o o l sys tem  i s  n o t  f o r  
them ; t h e r e f o r e ,  th e y  s h o u ld  a b id e  by t h a t  d e c i s i o n  and e x p e c t  to  
" r o u n d  o u t "  t h e i r  e d u c a t io n  on t h e i r  own. I f  th e y  a re  a c ce p te d  i n t o  
th e  p u b l i c  s ys tem , th e y  s h o u ld  be r e q u i r e d  t o  pay t u i t i o n  a t  th e  "g o in g  
r a t e . "
Even th ough  th e  l o c a l  sys tem  can be re im bu rs e d  by th e  s t a t e  f o r  th e se  
s t u d e n t s '  p a r t i c i p a t i o n ,  th e  p u b l i c  s t i l l  b ea rs  th e  expense!

D ianne  D. M aha f fe y  ^  James R. M aha f fe y
9601 M idden Way 
A n c h o ra g e ,  AK 99507
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cc:Mail fo r :  Representa tive Fred Dyson p * - '

Subject: HB 158

F ro m : sm o k y b ay @ x y z .n e t (Sm oky B ay S chool) a t CC2M HS1 3 /19 /97  12:14 PM

T o : Representative Fred Dyson at LAA_TRANS A P R  3 n

1997

D ir  S i r ,
My name i s  J o s h  Krohn. I  g r a d u a te d  i n  1995 by p r i v a t e  s c h o o l ,  

m iss in g  o u t  on o p p o r t u n i t i e s  l i k e  f o o t b a l l .  House B i l l  158 would 
a l lo w  o th e r s  fo l lo w in g  th e  p rogram  I  fo llo w ed  a c c e s s  t o  th e  p u b l i c  
s c h o o ls .  I t  does n ' t  make s e n se  t o  me t h a t  a p e r s o n  sh o u ld  have to  do 
e x a c t l y  a s  t h e ^ s h o o l  borough  d i c t a t e s  to  ta k e  c l a s s e s .  I  was by th e  
g ra c e  o f  a  f r i e n d s h i p  a l lo w e d  to  p a r t i c i p a t e  i n  th e  c h o i r  program . 
However, when t h e s c h o o l  d i s t r i c t  s t a r t e d  to  t a k e  n o t i c e ,  I  was 
g r a n d f a th e r e d  i n  u n t i l l  I  g r a d u a te d ,  and no one e l s e  can  have t h a t  
o p p o r tu n i ty .  I t  seems u n j u s t ,  by  th e  m iss io n  o f  t h i s  n a t io n ,  t h a t  
a l l  have th e  r i g h t  t o  an  e d u c a t io n ,  and we d o n ' t  have th e  freedom to  
d e s ig n  o u r  e d u c a t io n  to  f i t  o u r  p e r s o n a l  needs .  Let me e x p l a in  th e  
most common ex cu se  I  h e a r  from nr/ sch o o l  d i s t r i c :  “You c a n ' t  p l a y
f o o t b a l l  beca u se  t h a t ' s  a l l  you w i l l  do . "  When I  g r a d u a te d  from 
s c h o o l ,  I  g r a d u a te d  w i th  34 c r e d i t s .  T h a t ' s  12 more th a n  p u b l i c  
sch o o l s t u d e n t s  g r a d u a t e  w i th .  I  s t r o n g l y  encourage  you to  p a s s  HB 
158. I t  would a f f e c t  t h e  e d u c a t io n  o f  young p o e p le  i n  a p o s i t i v e  
way.

J o s h  Krohn

mailto:smokybay@xyz.net
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Regarding Senate Bill No. 1 3 4  Wednesday, M a y  7, 1 9 9 7  

" H o m e  Schooling Education program" Senate H E S S  Committee

M y  n a m e  is Sharlyee Zachary. M y  husband, Dan, and I h o m e  school 3 daughters. W e  h o m e  

school the girls for a variety of reasons.

S o m e  of these reasons are: 1) There are certain things that w e  want our girls schooled in that 

use to be taught but are n o  longer taught or allowed to be alluded to in the current public 

school curriculums. 2) T h e  teachers already have their hands full a n d  right n o w  w e  are able to 

give our children personalized attention in their studies. 3) In a world where families are 

breaking apart, children are (earning to be callous and o n  the 'attack' in order to protect 

themselves. T h e y  are bringing these attitudes to school. W h e n  children are constantly trying to 

defend themselves from the attacks of others, they cannot l e a m  the positive character qualities 

that help t h e m  to reach out in compassion to those w h o  are hurting. W e  want our children to 

be part of the 'healing' of our nation, not part of the problem.

W e  are a low-income family. W e  scrimp and sacrifice in m a n y  areas in order to h o m e  school. 

O u r  tax dollars go to help support the public school system. This m e a n s  w e  pay twice. W e  

have not complained. However, w h e n  w e  asked to be able to c o m e  in a n d  use the elementary 

school library, w e  were told that it w a s  against "policy" for h o m e  schoolers to check out books 

and that h o m e  schoolers were not allowed to even sit in the library and read the public school 

materials. I thought our taxes went to provide for these things. For several years, now, I have 

been told from other h o m e  schooling families that w e  were not allowed to take any classes at 

the schools unless w e  took t h e m  all. Also, w e  are barred from extra-curricular activities. Even 

if w e  were to pay an  extra fee for these things they are not available to us.

Several weeks ago I contacted the district offices to request a copy of the 'policies' of the 

school board regarding h o m e  schoolers. I wanted to k n o w  officially w h a t  w a s  allowed and not 

allowed. I w a s  told that there 'are n o  written d o w n  policies'. Yet, w e  are told that "policy says, 

no' to everything." It w a s  interesting to m e  that last year, however, two h o m e  school boys 

w h o  were very g o o d  at wrestling were allowed to join the t e a m  (I a m  h a p p y  for them). T h e  

boys were going to go  to school the following year, but they were not in public school at that 

time. Interesting h o w  'policy' w a s  put aside for the convenience of the coaches having a better 

team.

W e  are a small community with little or no  access to certain things offered only in the public 

school system. Things like chemistry labs, foreign languages, band, school library geared 

toward age-related information, etc. If our tax dollars go to provide these things for other 

children, w h y  can w e  not use them, also? W e  are already doing our part not to overload the 

public school system a n d  w e  are doing our best not to m a k e  waves.

Very Sncerehn a n d  respectfully/]

Sharylee M .  Zachary ^  a

B o x  1 5 3 1  Petersburg,AK 9 9 8 3 3  (907)772-3681



Regarding House Bill No. 158 Wednesday, May 7,1997Regarding Senate Bill No. 134 Wednesday, May 7,1997
"Home Schooling Education program" Senate HESS Committee
I would like to express my support for this bill.
My wife and I have chosen to home school our children. There may be situations where we would like to take advantage of some of the programs at the local public school. If we would choose to enroll our students full time at the public school, the school would be obligated to accept our children and pay for their entire education. Because we choose to take primary responsibility for educating our children and pay for this ourselves and we only ask to participate a little bit in the program, current state regulations say that our local school board can consider our children ineligible for a partial public education! They can even deny us entrance into the school even if we offer to pay for the classes! Is that right?
I read the press release from the Alaska House when this bill passed that chamber recently. It indicated that the current funding formula for public schools gives a premium amount of money to local school districts for part time students, (if they choose to accept them). I don't understand a school district that turns away students that would generate a premium amount of funding, simply because the student is part time.
Currently "would-be" part time students in Petersburg are turned away with an "it’s against school policy”, or "we don't have to accommodate part time students" answer. I feel that this bill will give us as parents, a solid position to stand upon when we approach our Petersburg schools and request to participate in some of their programs.It gives us the backing of the state that part time students are to be supported and not discriminated against.
A number of people who have testified against this bill say they fear that these part time students will only be taking the "expensive" courses at the public schools creating an inordinate financial burden to the schools. If I attend a public college and I take a course with extra expenses such as a lab, there is usually a "lab" fee or a surcharge for special curriculum items. Thus there is additional income to the school for the more expensive classes. Also note that the funding for part time students is a premium amount. If this Is really an issue perhaps the funding formula can include an amount for these specialty courses. (Maybe that is why the premium is included already).
I urge this committee and the full senate to support this legislation.

Very Sincerely and respectfully,
Daniel J. Zachary
Box 1531 Petersbi 131



L awrence A. Wiget, Ed.D.
Director, G o v e r n m e n t  Relations/Legislative Liaison
Anchorage School District
4600 Debarr R o a d
Anchorage, Alaska 99519-6614
(W) 907 269-2255 (FAX) 907 269-2340

TO: House HESS

Subject: HB 158

Date: March 13, 1997

The Anchorage School District opposes the passage of HB 158. Attached please find legal 
research and a position paper prepared for the District in year's past regarding this issue 
which we believe supports our position on this bill.

Thank you!



November 20,1995

You requested information on whether the Anchorage School District allows children who attend home school or a private school to ĉhorage!Tiaska 99519-6614 participate in sports or other extracurricular activities at their areaschool. You also requested a copy of the written policy that addresses this issue and the reasons for the decision.
On January 10,1994 the School Board unanimously passed (7-0) Memorandum #244 which opposed the Proposed Changes in the Regulations of the Department of Education Memorandum Number 94- 07, Subject: Participation in Public Education Programs. I have included this Memorandum as Attachment A.The School Board reaffirmed the Administrative recommendation to continue with the District's then current practices of not allowing private or home school students to participate in sports or other extracurricular activies and other educational programs. Included with this letter is a copy of the official minutes of the meeting (Attachment C) and the notification of this position to employees (Attachment D).

Hamet A. Drummond 
Clerk

Patti Higgins 
Treasurer

Kathi Gillespie

Kelly Haney

Debbie Ossiander 
Past President

SUPERINTENDENT

Bob Christal Extensive legal research was done preparing the District's position paper prior to testifying before the State Board of Education in the Summer and Fall of 1993 and into the winter of 1994. I have included that information for your use as Attachment B.
I hope that this response answers your questions. Please do not hesitate to contact me, Bill Mell, or Carol Comeau if you have need for additional information.
Sincerely,

Bob Christal Superintendent
cc Carol Comeau Bill Mell

Anchorage-Pioneer Schoolhouse. built 19>5\ - 
Anchorage Woman's Club



A t t a c h m e n t  A

A N C H O R A G E  S C H O O L  D IS T R IC T
A N C H O R A G E , A L A S K A

; -•
TSriuary 10,1994ASD MEMORANDUM #244 (93-94)

TO: SCHOOL BOARD

FROM: OFFICE OF THE SUPERINTENDENT <.

SUBJECT: RESPONSE TO PROPOSED CHANGES IN REGULATIONS OF
THE DEPARTMENT O F EDUCATION: PRIVATE SCHOOLS' 
STUDENTS PARTICIPATION IN PUBLIC SCHOOLS

RECOMMENDATION

It is recom m ended that the School Board support the Adm inistration 's position in 
opposition  to the P roposed  C hanges  in the Regulations of the D epartm en t of 
E duca tion  M e m o ra n d u m  N u m b e r  94-07, Subject: P ar tic ipa tion  in  Public  
Education Programs.

(1) 4 AAC 05.035 is proposed  to be adopted as follows:
Regarding part-tim e enrollm ent of private, correspondence, and  
hom e school s tuden ts  in their local public schools.

(2) 4 AAC 90.015 (k) is p roposed  to be adopted  and  4 AAC 09.040 is 
p roposed  to be am ended  as follows:
To prescribe a m ethod  for counting part-time s tudents  for fund ing  
under  the state's public school foundation funding  program .

(3) 4 AAC 06.111 is am ended  as follows:
Regarding the  partic ipation of private, correspondence, an d  hom e 
school s tudents  in  the interscholastic activities of public schools.

It is re c o m m e n d e d  th a t  th e  School Board ap p ro v e  the  A d m in is t ra t io n ’s 
recom m endation  to o p p o se  the  p ro p o sed  changes a n d  continue w ith  cu rren t 
regulations.

PERTINENT FACTS

The A nchorage  School Board has p rev io u s ly  received  substan tia l  back -up  
inform ation on the District's position on the ability of non-public school s tudents  
to partic ipate in selected aspects of the  public  school program . The State School 
Board is considering regulations tha t will require public school districts to allow 
private school, hom e school an d  correspondence school s tuden ts  to partic ipate in 
pub lic  school p ro g ram s  inc lud ing  after-school activities on  a  part-tim e basis



while retaining their s tatus as non-public school students. A Public H earing is 
scheduled for January 19,1994 in Anchorage on these issues. Due to Anchorage 
School District involvem ent in a law-suit on one aspect of this issue, extensive 
research has been done in this area. The adm inistration opinion on each of the 
three proposed regulations is discussed below.

(1) 4 AAC 05.035 is proposed to be adapted  as follows:
Regarding part-time enrollment of private, correspondence, and  
hom e school students in their local public schools.

It is o u r  position that perm itting private school students to a ttend  public school 
classes w ould  violate the Alaska Constitution 's prohibitions against p rovid ing  
direct benefits to private schools and appropria ting  public funds for non-public 
purposes. In addition, perm itting private school students to a ttend public school 
classes w o u ld  likely violate the Establishm ent Clause of bo th  the sta te  and  
federa l constitu tions. By taking over a p o r tio n  of the paroch ia l schools’ 
responsib ility  for teaching secular subjects, the District w ou ld , in  effect, be 
subsid iz ing  the relig ious functions of the parochial schools. A lthough  these 
constitutional prohibitions do  not app ly  to Centralized Correspondence School 
students, the District w ou ld  not be required, under  state o r  federal law, to perm it 
CCS students  to a ttend District classes.

(2) 4 AAC 09.014 (k) is proposed to be adopted  an d  4 A A C 09.040
is p roposed  to be am ended as follows:
To prescribe a m ethod for counting part-time s tudents  for funding 
u n d er  the state's public school foundation funding program.

C u rren t regulations require  the District to report s tudents by membership. With 
the exception of s tuden ts  a ttending  the King Center, all s tuden ts  enrolled  are 
co u n te d  as fu ll-tim e s tuden ts .  This practice  has been sa tisfactory  to the 
D epartm ent of Education in the past. The {proposed change m ay  reduce the total 
n u m b er  of instructional units  on  w hich state funding  for the District is based, 
thereby  low ering  the actual am o u n t of s tate  foundation  su p p o rt  to w hich  the 
District is entitled. The change in the regulation is an a ttem pt to appear  to fund 
partic ipation by  part-tim e non-public school students. The actual resu lt will be 
either serv ing  the sam e s tu d en t population w ith  less state fund ing  o r serving a 
larger s tu d e n t  popu la tion  w ith  current levels of funding. It is o u r  op in ion  the 
p ro p o sed  change will n o t  prov ide additional funding  for operation of schools 
and  will increase pupil accounting cost significantly.

(3) 4 AAC 06.111 is am ended as follows:
Regarding the participation of private, correspondence, and  hom e 
school s tudents  in the interscholastic activities of public schools.

It is o u r  position that neither state nor federal law  requires the District to perm it 
non-ASD students, w hether from private schools o r CCS, to participate in  District



sponsored  extracurricular activities. A m uch m ore difficult question is w hether 
the U.S. Constitution and  the Alaska Constitution actually prohibit private school 
s tudents  from partic ipating in public school extracurricular activities. Based on 
o u r  review of state and  federal case law, it is possible that the courts w ould  find 
th a t  the  s ta te  an d  federal constitu tions neither p roh ib it  nor m an d a te  such 
p a r t ic ip a tio n  by non-A SD  s tu d en ts ,  thereby  re legating  the m atte r  to the 
discretion of state and  local school boards. It is our  position that this rem ain a 
board issue.

In s u m m a ry jh e  D istr ic t is n o t  re q u ire d  to p e rm it  non-A SD  s tu d e n ts  to 
partic ipate in District sponsored  activities, the District is probably prohibited by 
both  sta te  and  federal constitutions from perm itting priva te  school students  to 
a t ten d  reg u la r  ed u ca tio n  classes, an d  the  District will n o t benefit from the 
p ro p o sed  changes in p u p i l  accounting  practices. The p roposed  changes are  
therefore no t recom m ended.

W e realize there m ay  be limited opposition from other school districts in the State 
since m an y  of the districts will no t be faced with dealing with the issues because 
of the lim ited num bers  of students  in their districts and  the lack of private  school 
options in these districts. Nevertheless, it is an im portant issue in Anchorage and  
w e  cannot support  the recom m ended changes.

B C /W F M /m h



M u n i c i p a l i t y  

o f

A n c h o r a g e

P . O .  M u x  i ( ) H W 7  

A n c lio n iu 'c .  A l a s k a

M a rk  I t c g ic l i

October 31, 1995
Bob Christal, Superintendent Anchorage School District 
P.O. Box 196614 Anchorage, Alaska 99519-6614
Dear Bob:
I have recently received a letter from a constituent requesting the Anchorage Assembly to pass an ordinance related to student participation in school sports. I know this is totally out of our ‘‘arena", but I would appreciate you sharing the following information:
Does the Anchorage School District not let children who home schoo1 or attend private school, participate in sports or other extracurricular activities at their area school? If this 
is indeed the case, could you send me a copy of the written policy that addresses this issue and the reasons for this decision?
Thanks in advance for your time.



D o c u m e n t

A t t a c h m e n t  B
ANCHORAGE SCHOOL DISTRICT

ANCHORAGE, ALASKA

M EM O R A N D U M January 7,1994

TO: SCHOOL BOARD

FROM: BOB CHRISTAL
SU PERIN TEN D EN T ^

SUBJECT: PROPOSED DEPARTMENT OF EDUCATION REGULATIONS
REGARDING PRIVATE SCHOOL STUDENTS INVOLVEMENT 
IN PUBLIC SCHOOLS

I p ro v id e d  to you  in O ctober the inform ation regard ing  o u r  position  on the 
p ro p o sed  D epartm en t of Education regulations tha t a llow  for p r iva te  school 
s tu d e n ts  p a r t ic ip a tio n  in  selected  courses a n d  school activities. I h av e  
p ro v id ed  tha t again for you in  case you have no t retained the packet.

O u r  p o s it io n  ad m in is tra t iv e ly  is to o p p o se  these  reg u la tio n s  for several 
reasons. If the School Board does no t agree  w ith  this d irection , w e  shou ld  
k n o w  th a t  p r io r  to o u r  p resen ta tio n  to the  State Board of E duca tion  on  
Jan u ary  19, 1994. I have placed  this item  on the agenda  for M o n d ay  n igh t 
after consulting  w ith  Board President, Sharon Richards.

g1
A t ta c h m e n t



ANCHORAGE SCHOOL DISTRICT
ANCHORAGE, ALASKA

ASD MEMORANDUM October 22,1993

TO: SCHOOL BOARD

FROM: OFFICE OF THE SUPERINTENDENT

SUBJECT: PRIVATE SCHOOL STUDENTS IN-DISTRICT PROGRAMS

There has been a series of requests  by  parents  of s tu d en ts  a ttend ing  priva te  
schools for access to regular classes an d  extra-curricular activities over the past 
severa l m onths. In o rd e r  to  check o u r  cu rren t p ractice  a n d  pos ition  in  
relation to the Blomfield law  su it  (dem anding  access to jun io r  h igh  activities) 
an d  o th e r  ques tions  po ten tia l  a n d  actual, legal council w as  req u es ted  to 
p repare  a position paper  for o u r  review. The paper  is a ttached  as item A.

The issues discussed are:

1. Is the District requ ired , proh ib ited  or perm itted  u n d e r  state an d  federal 
law  to allow s tuden ts  w h o  are enrolled in private  schools o r  the Alaska 
C entra lized  C orrespondence  Studies Program  (MCCS") to partic ipa te  in 
District sponsored  ex tracurricu lar activities?

2. Is the District requ ired , p roh ib ited  o r  perm itted  u n d e r  s ta te  o r  federal 
law  to allow s tu d en ts  w h o  are  enrolled in private schools o r  the CCS to 
a ttend  regu la r  e d ucation classes in the Anchorage S ^ ; w i-P is t r ic t?

3. Do the answ ers  to issues #1 a n d  #2 differ for special educa tion  s tu d en ts  
w h o  are  enro lled  in  p riva te  schools o r  CCS a n d  w ish  to  a tten d  regu la r  
e d u ca tio n  classes in  the  D istric t o r  partic ipa te  in  D istr ic t sp o n so re d  
ex tracurr icu lar  activities?

4. If the District is p e rm itted  o r requ ira?  to allow  p r iva te  school o r  CCS 
s tu d e n ts  to  a t te n d  classes o n  less than  a  fu ll- t im e  bas is  a n d / o r  
p a r t ic ip a te  in  ex tracu rr icu la r  activities, m a y  the  D istrict c o u n t  these 
s tu d e n ts  for p u rp o se s  o f  receiv ing  sta te  fu n d in g  u n d e r  th e  A laska 
public  school founda tion  p ro g ram ?

5. M ay the D istrict enroll hom e school s tuden ts  in  the  District an d  coun t 
th e m  fo r  s ta te  fo u n d a t io n  fu n d in g  b y  p r o v id in g  th e m  w ith  a



correspondence s tudy  program  which the District obtains by contracting 
with the Alaska Centralized Correspondence Studies Program ?

In sum m ary  curren t practice is w ith in  the scope of the law  as it n o w  exists. 
We are aw are that the state is interested in expand ing  the rights of private 
school s tu d en ts  access to public  school p rogram s. The D ep a r tm en t  of 
Education has p roposed  private school regulations that will be discussed by 
the State School Board on Friday, O ctober 29, 1993, in Fairbanks. The 
announcem ent dated  October 13, 1993, is attached as item B. This will be an 
item  ex tensive ly  d iscu ssed  over  the nex t severa l m o n th s  a n d  has the 
potential of^attatfvmg ASD policy and  practice in these areas.

B C /W F M /rs



ITEM A

PRIVATE SCHOOL PARTICIPATION 
POSITION PAPER



T H E  F O L L O W I N G  P A G E S  M A Y  

N O T  F I L M  L E G I B L Y  B E C A U S E  O F  

T H E  P O O R  Q U A L I T Y  O F  T H E  O R I G I N A L



MEMORANDUM

A t t o r n e y - C l i e n t  P r i v i l e g e d

TO: C a r o l  Comeau, Ex. D i r .  E l e m e n ta r y  E d u c a t i o n  
B i l l  M e l l ,  Ex. D i r .  S e c o n d a r y  E d u c a t i o n

FROM: L a u r e l  T a t s u d a J / j ! ^

DATE: S e p te m b e r  2 7 ,  1993

RE: P a r t i c i p a t i o n  . 3v  P r i v a t e .  S c h o o l  S t u d e n t s  In . . D i s t r i c  
C l a s s e s  Or E x t r a c u r r i c u i a i L _ A c t i v . i t i a a .

i n t r o d u c t i o n :  A n u m b er  o f  p a r e n t s ,  w hose c h i l d r e n  a r e  e n r o l l e d  o r
d e s i r e  t o  be  e n r o l l e d  i n  p r i v a t e  s c h o o l s , 1 h a v e  a s k e d  t h e  A n c h o ra g e  
S c h o o l  D i s t r i c t  t o  a l l o w  t h e i r  c h i l d r e n  t o  a t t e n d  a  p a r t i c u l a r  
c l a s s  o f f e r e d  by  t h e  D i s t r i c t  o r  p a r t i c i p a t e  i n  D i s t r i c t  s p o n s o r e d  
e x t r a c u r r i c u l a r  a c t i v i t i e s .  P r e s e n t l y ,  t h e  D i s t r i c t  i s  a  d e f e n d a n t  
i n  a l a w s u i t  b r o u g h t  by  o n e  s u c h  p a r e n t  who a l l e g e s  t h a t  t h e  
D i s t r i c t ' s  p o l i c y  o f  p e r m i t t i n g  o n l y  s t u d e n t s  e n r o l l e d  i n  t h e  
D i s t r i c t  t o  p a r t i c i p a t e  i n  e x t r a c u r r i c u l a r  a c t i v i t i e s  i s  
u n c o n s t i t u t i o n a l . 2 P a r t i c i p a t i o n  b y  p r i v a t e  s c h o o l  o r  h o ra e sc h o o l  
s t u d e n t s  i n  D i s t r i c t  c l a s s e s  o r  e x t r a c u r r i c u l a r  a c t i v i t i e s  r a i s e s  
b o th  l e g a l  an d  p o l i c y  c o n s i d e r a t i o n s .  T h i s  memorandum w i l l  d i s c u s s  
t h e  t y p e s  o f  r e q u e s t s  t h a t  h a v e  b e e n  made a n d  t h e  l e g a l  a n d / o r  
p o l i c y  c o n s i d e r a t i o n s  r a i s e d  b y  e a c h  c a t e g o r y  o f  r e q u e s t .

REQUESTS BY PA REN TS:

1. P a r e n t s  o f  a n  e l e m e n t a r y  a g e  h o ra e s c h o o l  s t u d e n t  h a v e

The A l a s k a  C o n s t i t u t i o n  does; :..ot d i s t i n g u i s h  b e tw e e n  
r e l i g i o u s  o r  n o n - r e l i g i o u s  a f f i l i a t e d  p r i v a t e  s c h o o l s  f o r  p u r p o s e s  
o f  p u b l i c  f u n d i n g .  I t  p r o v i d e s  t h a t  " [ n ] o  money s h a l l  b e  p a i d  f ro m  
p u b l i c  f u n d s  f o r  t h e  d i r e c t  b e n e f i t  o f  a n v  r e l i g i o u s  o r  o t h e r  
p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n ."  AK. C o n s t ,  a r t .  V I I ,  S I 
( e m p h a s i s  a d d e d ) .  T h e r e f o r e ,  f o r  p u r p o s e s  o f  t h i s  m em orandum , I 
w i l l  u s e  t h e  t e i u i  " p r i v a t e  s c h o o l "  t t -  i n c l u d e  b o t h  r e l i g i o u s  a n d  
n o n - r e l i g i o u s  a f f i l i a t e d  p r i v a t e  s c h o o l s .  H o m e sc h o o l  s t u d e n t s  who 
a r e  e n r o l l e d  i n  t h e  A l a s k a  C e n t r a l i z e d  C o r r e s p o n d e n c e  S t u d i e s  
("CCS"), p ro g ra m  w i l l  b e  c o n s i d e r e d  t o  b e  p u b l i c  s c h o o l  s t u d e n t s .

S a n d ra  I .  B l o m f i e l d .  m in o r  c h i l d r e n .  A . J . B . :  L . A .B . ;  a n d  
M ,S ,G . v .  A n c h o ra g e S c h o o l  D i s t r i c t ;  A la s k a  S c h o o l  A c t i v i t i e s  
a s s . a g i f l u < ? n ,  I n ? - ;  a n d  s h e  S U t s - .B f l f t r e L a j S . J d u c f l f c i p n /  c a s e  n o .  3a n  
9 3 -2 7 4 0  C i v i l  ( S u p e r . C r t .  A n c h o ra g e  f i l e d  A p r i l  6 ,  1 9 9 3 ) .

1



reauested that their child be permitted to attend band classes 
which meet four days per week at Oceanview Elementary School. in 
addition, an elementary age homeschool student has asked to compete 
in the Young Composers Contest which is only available to ASD 
students.

2. P a r e n t s  o f  j u n i o r  a n d  s e n i o r  h i g h  a g e  s t u d e n t s  who 
a r e  c u r r e n t l y  e n r o l l e d  i n  t h e  A n c h o ra g e  S c h o o l  D i s t r i c t  w i s h  t o  
s e n d  t h e i r  c h i l d r e n  t o  a  p r i v a t e  r e l i g i o u s - a f f i l i a t e d  s c h o o l  an d  
w ou ld  do so  i f  t h e  ASD w o u ld  a l l o w  t h e i r  c h i l d r e n  t o  p a r t i c i p a t e  i n  
D i s t r i c t  s p o n s o r e d  ASAA s a n c t i o n e d  a c t i v i t i e s  w h i l e  e n r o l l e d  a t  t h e  
p r i v a t e  s c h o o l .

3 . P a r e n t s  o f  a s p e c i a l  e d u c a t i o n  s t u d e n t  who was 
f o r m e r l y  e n r o l l e d  i n  t h e  ASD b u t  who i s  now e n r o l l e d  i n  a  p r i v a t e  
s c h o o l  h av e  r e q u e s t e d  t h a t  t h e i r  c h i l d  b e  p e r m i t t e d  t o  c o n t i n u e  
t a k i n g  a f o r e i 'g n  l a n g u a g e  c l a s s  a t  a  D i s t r i c t  h i g h  s c h o o l  i n  
a c c o r d a n c e  w i t h  t h e  c h i l d ' s  i n d i v i d u a l i z e d  e d u c a t i o n  p l a n  ( I E P ) .

4 .  P a r e n t s  o f  a  s p e c i a l  e d u c a t i o n  s t u d e n t  who was 
f o r m e r l y  e n r o l l e d  i n  t h e  ASD b u t  who i s  now e n r o l l e d  i n  a  p r i v a t e  
s c h o o l  h av e  r e q u e s t e d  t h a t  t h e i r  c h i l d  b e  p e r m i t t e d  t o  c o n t i n u e  
t a k i n g  a  b a n d  c l a s s  a t  a. D i s t r i c t  h i g h  s c h o o l .  S e v e r a l  o t h e r  
s p e c i a l  e d u c a t i o n  s t u d e n t s  who a r e  e n r o l l e d  i n  t h e  sam e p r i v a t e  
s c h o o l  h a v e  i n d i c a t e d  t h a t  t h e y ,  t o o ,  w o u ld  l i k e  t o  a t t e n d  b a n d  
c l a s s e s  i n  t h e  A n c h o ra g e  S c h o o l  D i s t r i c t .

ISSU ES PRESENTED:

1. I s  t h e  D i s t r i c t  r e q u i r e d ,  p r o h i b i t e d  o r  p e r m i t t e d  
u n d e r  s t a t e  o r  f e d e r a l  la w  t o  a l l o w  s t u d e n t s  who a r e  e n r o l l e d  i n  
p r i v a t e  s c h o o l s  o r  t h e  A l a s k a  C e n t r a l i z e d  C o r r e s p o n d e n c e  S t u d i e s  
P ro g ra m  ("C C S") t o  p a r t i c i p a t e  i n  D i s t r i c t  s p o n s o r e d  
e x t r a c u r r i c u l a r  a c t i v i t i e s ?

2 . I s  t h e  D i s t r i c t  r e q u i r e d ,  p r o h i b i t e d  o r  p e r m i t t e d  
u n d e r  s t a t e  o r  f e d e r a l  l a w  t o  a l l o w  s t u d e n t s  who a r e  e n r o l l e d  i n  
p r i v a t e  s c h o o l s  o r  t h e  CCS t o  a t t e n d  r e g u l a r  e d u c a t i o n  c l a s s e s  i n  
t h e  A n c h o ra g e  S c h o o l  D i s t r i c t ?

3 .  Do t h e  a n s w e r s  t o  i s s u e s  fcl a n d  #2 d i f f e r  f o r  
s p e c i a l  e d u c a t i o n  s t u d e n t s  who a r e  e n r o l l w ?  i n  p r i v a t e  s c h o o l s  o r  
CCS a n d  w is h  t o  a t t e n d  r e g u l a r  e d u c a t i o n  c l a s u e s  i n  Che D i s t r i c t  o r  
p a r t i c i p a t e  i n  D i s t r i c t  s p o n s o r e d  e x t r a c u r r i c u l a r  a c t i v i t i e s ?

4 .  I f  t h e  D i s t r i c t  i s  p e r m i t t e d  o r  r e q u i r e d  t o  a l l o w  
p r i v a t e  s c h o o l  o r  CCS s t u d e n t s  t o  a t t e n d  c l a s s e s  o n  l e s s  t h a n  a 
f u i i - t i m e  b a s i s  a n d / o r  p a r t i c i p a t e  i n  e x t r a c u r r i c u l a r  a c t i v i t i e s ,  
may t h e  D i s t r i c t  c o u n t  t h e s e  s t u d e n t s  f o r  p u r p o s e s  o f  r e c e i v i n g  
s t a t e  f u n d i n g  u n d e r  t h e  A l a s k a  p u b l i c  s c h o o l  f o u n d a t i o n  procradfr?

5 .  May t h e  D i s t r i c t  e n r o l l  h o m e s c h o o l  s t u d e n t s  i n  t h e
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D i s t r i c t  an d  count: -hem f o r  s t a t e  f o u n d a t i o n  f u n d i n g  b y  p r o v i d i n g  
-~em w i th  a c o r r e s D o n a e n c e  s t u d y  p ro g ra m  w h ic h  t h e  D i s t r i c t  o b t a i n s  
■ ^ " r a n t r a c t i r . g  w i t h ,  t h e  A la s k a  C ~ e n t r s l i ? e d C o r -e sp o n c e rL c e  S t u d i e s  
P rocram ?

S H O R T  A N S W E R S ?

1. Re: E x t r a c u r r i c u l a r  A c t i v i t i e s : , I t  i s  o u r  o p i n i o n  
t h a t  n e i t h e r  s t a t e  n o r  f e d e r a l  law  r e q u i r e s  t h e  D i s t r i c t  t o  p e r m i t  
non-ASD s t u d e n t s ,  w h e th e r  f ro m  p r i v a t e  s c h o o l s  o r  CCS, t o  
p a r t i c i p a t e  i n  D i s t r i c t  s p o n s o r e d  e x t r a c u r r i c u l a r  a c t i v i t i e s .  A 
much more d i f f i c u l t  q u e s t i o n  i s  w h e t h e r  t h e  U .S .  C o n s t i t u t i o n  
a n d / o r  t h e  A la s k a  C o n s t i t u t i o n  a c t u a l l y  p r o h i b i t  p r i v a t e  s c h o o l  
s t u d e n t s  f ro m  p a r t i c i p a t i n g  i n  p u b l i c  s c h o o l  e x t r a c u r r i c u l a r  
a c t i v i t i e s .  3 a s e d  on o u r  r e v i e w  o f  s t a t e  a n d  f e d e r a l  c a s e  la w ,  i t  
i s  p o s s i b l e  t h a t  t h e  c o u r t s  w o u ld  f i n d  t h a t  t h e  s t a t e  a n d  f e d e r a l  
c o n s t i t u t i o n s  n e i t h e r  p r o h i b i t  n o r  m a n d a te  s u c h  p a r t i c i p a t i o n  b y  
non-ASD s t u d e n t s ,  t h e r e b y  r e l e g a t i n g  t h e  m a t t e r  t o  t h e  d i s c r e t i o n  
o f  s t a t e  a n d  l o c a l  s c h o o l  b o a r d s .

2 .  Re: R e g u l a r  E d u c a t io n  C l a s s e s ; .  I t  i s  o u r  o p i n i o n  
t h a t  p e r m i t t i n g  p r i v a t e  s c h o o l  s t u d e n t s  t o  a t t e n d  p u b l i c  s c h o o l  
c l a s s e s  w o u ld  v i o l a t e  t h e  A la s k a  C o n s t i t u t i o n ' s  p r o h i b i t i o n s  
a g a i n s t  p r o v i d i n g  d i r e c t  b e n e f i t s  t o  p r i v a t e  s c h o o l s  a n d  
a p p r o p r i a t i n g  p u b l i c  f u n d s  f o r  n o n - p u b l i c  p u r p o s e s .  I n  a d d i t i o n ,  
p e r m i t t i n g  p r i v a t e  s c h o o l  s t u d e n t s  t o  a t t e n d  p u b l i c  s c h o o l  c l a s s e s  
w o u ld  l i k e l y  v i o l a t e  t h e  E s t a b l i s h m e n t  C l a u s e  o f  b o t h  t h e  s t a t e  a n d  
f e d e r a l  c o n s t i t u t i o n s .  By t a k i n g  o v e r  a  p o r t i o n  o f  t h e  p a r o c h i a l  
s c h o o l s '  r e s p o n s i b i l i t y  f o r  t e a c h i n g  s e c u l a r  s u b j e c t s ,  t h e  D i s t r i c t  
w o u ld ,  i n  e f f e c t ,  b e  s u b s i d i z i n g  t h e  r e l i g i o u s  f u n c t i o n s  o f  t h e  
p a r o c h i a l  s c h o o l s .  A l th o u g h  t h e s e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  do 
n o t  a p p l y  t o  CCS s t u d e n t s ,  t h e  D i s t r i c t  w o u ld  n o t  b e  r e q u i r e d ,  
u n d e r  s t a t e  o r  f e d e r a l  l a w ,  t o  p e r m i t  CCS s t u d e n t s  t o  a t t e n d  
D i s t r i c t  c l a s s e s .

3 . Kftj S p g c i f t !  E d u c a t i o n  S t u d e n t s ;  Sir-ate a n d  f e d e r a l
s t a t u t e s  r e q u i r e  t h e  D i s t r i c t  t o  make s p e c i a l  e d u c a t i o n  an d  r e l a t e d  
s e r v i c e s  a v a i l a b l e  t o  c h i l d r e n  who a t t e n d  p r i v a t e  s c h o o ls /C C S  
w i t h i n  t h e  D i s t r i c t .  The s t a t u t e s  r e q u i r e  t h e  D i s t r i c t  t o  p r o v i d e  
a  f r e e  a p p r o p r i a t e  e d u c a t i o n  i n  c o n f o r m i t y  w i t h  e a c h  s t u d e n t ' s  
i n d i v i d u a l i z e d  e d u c a t i o n  p ro g ra m  ( “ I E P " ) .  T h u s ,  i f  t h e  s t u d e n t ' s  
ISP  s p e c i f i e s  a  p a r t i c u l a r  c l a s s  o r  e x t r a c u r r i c u l a r  a c t i v i t y ,  t h e  
D i s t r i c t  i s  o b l i g a t e d  t o  p e rm it ,  i& s  p r i v a t e  s c h o o l  s t u d e n t  t o  
a t t e n d  t h e  s p e c i f i e d  ASD c l a s s ,  w h e t h e r  i t  b e  a  s p e c i a l  e d u c a t i o n  
o r  r e g u l a r  e d u c a t i o n  c l a s s ,  an d  p a r t i c i p a t e  i n  t h e  ASD 
e x t r a c u r r i c u l a r  a c t i v i t y .  H ow ever, i n  t h e  a b s e n c e  o f  a  r e q u i r e m e n t  
i n  t h e  I E ? ,  t h e  same c o n s t i t u t i o n a l  c o n s i d e r a t i o n s  d i s c u s s e d  i n  
p a r a g r a p h s  #1 a n d  #2 f .bova  w o u ld  a p p l y  t o .  s p e c i a l  e d u c a t i o n  
s t u d e n t s  e n r o l l e d  i n  p r i v a t e  s c h o o l s .  A s t u d e n t ' s  IEP may b e  
r e e v a l u a t e d  a n d  m o d i f i e d  b y  a  p r o p e r l y  c o n v e n e d  IEP m e e t i n g  a n d  i n  
a c c o r d a n c e  w i t h  s t a t e  a n d  f e d e r a l  r e g u l a t i o n s .  A l t h o u g h  t h e  
D i s t r i c t  n e e d  n o t  p r o v i d e  p a r t i c u l a r  c l a s s e s  t o  p r i v a t e  s c h o o l /C C S

3



special education students simply because the students or parents 
crefer such classes, the District nay not, on the other hand, 
totally exclude regular District classes and extracurricular 
activities from being considered by an IE? team.

4. Re: State Foundation Funding: The Alaska Public
School Foundation Program ( "P S F P ") is silent on whether students 
who are enrolled in private schools and attend only one or two 
classes in the District may be counted in regular education ADM. 
The PSFP permits the District to receive special education funding 
for private school and CCS special education students who reside in 
the District and receive services from the District. The PSFP 
appears to prohibit CCS students from being counted in both CCS and 
a"local school district under the regular education ADM formula.

5 . Re: C o n t r a c t i n g  w i t h  CCS: The D i s t r i c t  may
c o n t r a c t  w i t h  CCS f o r  m a t e r i a l s  an d  t e a c h i n g  s e r v i c e s  f o r  i t s  
s t u d e n t s .  The CCS C o u r s e s  and  S e r v i c e s  P r i c e  L i s t  ( 1 9 9 2 -1 9 9 3 )  
i n d i c a t e s  t h a t  u n d e r  s u c h  an  a r r a n g e m e n t ,  t h e  D i s t r i c t  " c o l l e c t s  
f u n d i n g  f o r  t h e  s t u d e n t s  an d  p a y s  a  f e e  f o r  CCS s e r v i c e s . "  We h av e  
n o t  y e t  r e c e i v e d  a  co p y  o f  t h e  m o s t  c u r r e n t  CCS H andbook  w h ic h  may 
p r o v i d e  a m ore  d e t a i l e d  e x p l a n a t i o n  o f  t h i s  s e r v i c e .

D IS C U S S IO N :

1. I s  The D i s t r i c t  R e q u i r e d ,  P r o h i b i t e d  Or P e r mi t t e d  
y n d e r .  S t a t s .  9 r  f e d e r a l  Lflw .to . f t l l g y - S . tu d e n t s  whQ-Are
E n r o l l e c L I n - P r i v a c e - S c h o o l s  Or CCS To P a r t i c i p a t e _ I n  
D i s t r i c t .  .S p o n s o r e d  E x t r a c u r r i c u l a r  A c t i v i t i e s  __or 
R e g u l a r  E d u c a t io n  C l a s s e s ?

We h a v e  p r e v i o u s l y  p r o v i d e d  t h e  D i s t r i c t  w i t h  a  l e g a l  
o p i n i o n  r e g a r d i n g  t h e  c o n s t i t u t i o n a l i t y  o f  p e r m i t t i n g  p r i v a t e  
s c h o o l  s t u d e n t s  t o  p a r t i c i p a t e  i n  D i s t r i c t  s p o n s o r e d  c l a s s e s  an d  
a c t i v i t i e s .  S ee  " L e g a l i t y  o f  P o l i c y  A l lo w in g  Studentr.:.«:V£iin L o c a l  
P r i v a t e  S c h o o l s  t o  A t t e n d  D i s t r i c t  C l a s s e s , "  Memorandum t o  F re t ,  
S t o f f l e t ,  d a t e d  J a n u a r y  2 4 , 1992 , a t t a c h e d  h e r e t o  a s  E x h i b i t  A. Wo 
b e l i e v e  o u r  p r e v i o u s  o p i n i o n  i s  s t i l l  v a l i d  a n d  t h e r e f o r e  w i l l  n o t  
r e p e a t  t h e  l e g a l  a n a l y s i s  p r o v i d e d  t h e r e i n .

I t  i s  n e c e s s a r y ,  h o w e v e r ,  t o  c l a r i f y  o u r  p r e v i o u s  o p i n i o n  
i n s o f a r  a s  i t  d i d  n o t  d i s t i n g u i s h  be tw ei n  a c a d e m i c  c l a s s e s  a n d  
e x t r a c u r r i c u l a r  a c t i v i t i e s .  U n d er  t h e  A l a s k a  PSFP, t h e  D i s t r i c t  
d o e s  n o t  r e c e i v e  c a t e g o r i c a l  f u n d i n g  f o r  e x t r a c u r r i c u l a r  
a c t i v i t i e s .  A l th o u g h  t h e s e  a c t i v i t i e s  a r e ,  o f  c o u r s e ,  p a i d  f o r  b y  
p u b l i c  f u n d s ,  i t  m ig h t  b e  d i f f i c u l t  t o  q u a n t i f y  a n y  f i n a n c i a l  
b e n e f i t  t o  a n  i n d i v i d u a l  s t u d e n t  o r  p r i v a t e  s c h o o l .  I t  i s  
t h e r e f o r e  p o s s i b l e  t h a t  t h e  A la s k a  c o u r t s  w o u ld  t r e a t  p a r t i c i p a t i o n  
by  p r i v a t e  s c h o o l  s t u d e n t s  i n  e x t r a c u r r i c u l a r  a c t i v i t i e s  
d i f f e r e n t l y  f ro m  p a r t i c i p a t i o n  i n  r e g u l a r  e d u c a t i o n  c l a s s e s  w h e re  
s t a t e  a i d  i s  g e n e r a t e d  by  t h e  num ber o f  s t u d e n t s  i n  a v e r a g e  d a i l y
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membership. This distinction could pror.pt the Alaska courts to 
determine*that any benefit to private schools from participation by 
its students in public school extracurricular activities is merely 
Indirect, incidental and insubstantial. Although we believe it is 
unlikely that the court would mandate that the District permit 
private school students to participate in extracurricular 
activities,2 it is possible that the court would rule that such 
participation does not violate either the state or federal 
constitutions and is therefore permissive.'

Interestingly, we have just received notice from the ASAA 
that the Commissioner of Euucation plans to announce that the 
Department of Education recommends changing the ASAA Bylaws to

1 C o u r t s  w h ic h  h a v e  a d d r e s s e d  t h e  i s s u e  o f  p a r t i c i p a t i o n  i n  
i n t e r s c h o l a s t i c  a c t i v i t i e s  h a v e  g e n e r a l l y  h e l d  t h a t  s u c h  
p a r t i c i p a t i o n  i s  n o t  a p r o p e r t y  r i g h t ,  b u t  r a t h e r  a  p r i v i l e g e  w h ic h  
t h e  s c h o o l  may d e n y  o r  w i th d r a w  i f  t h e  s t u d e n t  f a i l s  t o  q u a l i f y  f o r  
t h e  p r i v i l e g e .  S^e e . g . , D e n is  J .  O 'C o n n e l l  H ig h  S c h .  v .  V i r g i n i a  
H ich  S c h . . 581 F .2 d  81 ( 4 t h  C i r .  1978) ( p a r t i c i p a t i o n  i n
i n t e r s c h o l a s t i c  a c t i v i t i e s  n o t  a  f e d e r a l l y  p r o t e c t e d  p r o p e r t y
r i g h t ) ;  flggBEd M i t c h e l l  v ,  L o u i s i a n a  H iah  S c h o o l__
A s s o c i a t i o n , 430 F .2 d  115 ( 5 t h  C i r .  1 9 7 0 ) ;  HMULltQn..v.j— Tglffl.
S e c p n t o Y  -SC.V A t h l e t i c  A s s ' n , 552 F .2 d  681 ( 6 t h  C i r .  1 9 7 6 ) ;
C o o p e g _ v . . . - O r e g o n -  S c h o o l  A c t i v i t i e s  A s s ' n , 629 P . 2d  386 ( O r .A p p .  
1 9 8 1 ) .  T h e r e f o r e ,  i n  t h e  a b s e n c e  o f  a  f i n d i n g  t h a t  t h e  D i s t r i c t ' s  
e l i g i b i l i t y  p o l i c i e s  a r e  a r b i t r a r y  a n d  c a p r i c i o u s ,  i t  i s  u n l i k e l y  
t h a t  t h e  c o u r t s  w o u ld  o r d e r  t h e  D i s t r i c t  t o  a l l o w  non-ASD s t u d e n t s  
t o  p a r t i c i p a t e  i n  e x t r a c u r r i c u l a r  a c t i v i t i e s .

I t  i s  u n c e r t a i n  w h e t h e r  t h e  A l a s k a  c o u r t s  w i l l  c o n t i n u e  
t o  r e l y  on t h e  s t r i c t  i n t e r p r e t a t i o n  o f  w h a t  c o n s t i t u t e s  a  " d i r e c t  
b e n e f i t "  o r  a  " p u b l i c  p u r p o s e "  t h a t  i t  f o r m u l a t e d  i n  M a t th e w s  v .  
Q u i n t an  362 P . 2d 932 ( A la s k a  1 9 6 1 ) .  I n  t h a t  c a s e ,  t h e  A l a s k a  
Supr-.  C o u r t  h e l d  t h a t  f r e e  t r a n s p o r t a t i o n  f o r  p r i v a t e  s c h o o l  
c h i l d r e n  t o  n o n - p u b l i c  s c h o o l s  v i o l a t e d  t h e  " d i r e c t  b e n e f i t "  an d  
" p u b l i c  p u r p o s e "  p r o v i s i o n s  o f  t h e  A la s k a  C o n s t i t u t i o n ,  e v e n  t h o u g h  
t h e  U .S .  s 'uprem e C o u r t  h a d  r u l e d  i n  s i m i l a r  c a s e s  t h a t  s u c h  
t r a n s p o r t a t i o n  d i d  n o t  v i o l a t e  t h e  U .S .  C o n s t i t u t i o n .  S ee  E v e r s o n  
v .  9o*ard o f  S d u c . . 330 U .S .  1 (1 9 4 7 )  ( u p h o l d i n g  New J e r s e y  law  
p r o v i d i n g  f r e e  p u b l i c  t r a n s p o r t a t i o n  f o r  p u b l i c  a n d  p a r o c h i a l  
s c h o o l s ) .  A l th o u g h  t h e  Ala*ska S uprem e C o u r t  hv;- n o t  o v e r r u l e d  
M a t th e w s , i t  h a s  q u e s t i o n e d  i t s  c o n t i n u i n g  v a l i d i t y .  S e e  S h e ld o n  
J a c k s o n  C o l l e g e  v. S t a t e . 599 P . 2d  1 2 7 ,  130 n .  4 ( A l a s k a  1 9 7 9 ) .  
C u r r e n t l y ,  t h e r e  i s  l i t i g a t i o n  p e n d i n g  i n  t h e  F a i r b a n k s  s u p e r i o r  
c o u r t  o v e r  t h e  c o n s t i t u t i o n a l i t y  o f  p r o v i d i n g  f r e e  t r a n s p o r t a t i o n  
o f  c h i l d r e n  t o  n o n - p u b l i c  s c h o o l s .  T h i s  l i t i g a t i o n  w as p r o m p te d  by  
a memorandum f ro m  t h e  A la s k a  C o m m is s io n e r  o f  E d u c a t i o n  d i s a p p r o v i n g  
t h e  f u n d i n g  o f  s u c h  t r a n s p o r t a t i o n  f o r  t h e  1 9 9 3 -1 9 9 4  s c h o o l  y e a r .  
See N um bered  Memorandum 9 4 - 0 2 ,  d a t e d  A u g u s t  2 0 ,  1 9 9 3 ,  a t t a c h e d  
h e r e t o  a s  E x h i b i t  B.
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permit a home/private school student to participate cn pubiic 
school teams. ~See Memorandum to ASAA 3oard or Control, dated 
September 21, 199 3 , attached hereto as Exhibit C. It is our
understanding that a formai announcement will be made by the 
Commissioner at the October State Board of Education meeting. We 
have been toid that the Commissioner will recommend that local 
school boards be permitted to formulate local policy on whether to 
permit home/private school students to participate on school teams. 
We do not know what ASAA's position will be on this matter. 
However, even if ASAA were* to change its rule to permit 
home/private school students to play on public school teams, the 
Anchorage School District would not be required to allow such 
participation. We recommend that the District let the ASAA and the 
State Board of Education know its views on this matter.

2 . M ust Or Mav The D i s t r i c t  A l lo w  S p e c i a l  E d u c a t io n  
s t u d e n t s  who A re E n r o l l e d  In  Pr.i.v_at.&-£ghc>ol£ZCCS. To 
A t t e n d  R e g u l a r  E d u c a t i o n  Class_.es m _ E h e ■ . D i s t r i c t . Qr 
P a r t i c i p a t e  i n  E x t r a c u r r i c u l a r  A c tx v i . tu .e s  S p o n s o r e d  
Bv t h e  D i s t r i c t ?

S t a t e  an d  F e d e r a l  s t a t u t e s  p e r t a i n i n g  t o  t h e  e d u c a t i o n  o f  
h a n d i c a p p e d  s t u d e n t s  r e q u i r e  p u b l i c  s c h o o l  d i s t r i c t s  t o  make 
s p e c i a l  e d u c a t i o n  an d  r e l a t e d  s e r v i c e s  a v a i l a b l e  t o  c h i l d r e n  who 
a t t e n d  p r i v a t e  s c h o o l s  w i t h i n  t h e  d i s t r i c t . 3 34 C .F .R .  S 3 0 0 .4 5 1 ;
4 AAC 5 2 .2 3 0 .  The s p e c i a l  e d u c a t i o n  s e r v i c e s  m u s t  b e  p r o v i d e d  i n  
c o n f o r m i t y  w i t h  e a c h  s t u d e n t ' s  i n d i v i d u a l i z e d  e d u c a t i o n  p r o g r a m  
( " I E P " ) .  AS 1 4 . 3 0 .2 7 8 ;  4 AAC 5 2 .1 4 0 .  W h e th e r  a  p r i v a t e  s c h o o l  
s p e c i a l  e d u c a t i o n  s t u d e n t  i s  e n t i t l e d  t o  p a r t i c i p a t e  i n  a p u b l i c  
s c h o o l  c l a s s  o r  a c t i v i t y  i s  d e t e r m i n e d  b y  t h e  s t u d e n t ' s  c u r r e n t  
IE P . G r e g o ry  K, v .  L o n g v iew  S c h o o l _ D i s t . , 811 F .2 d  1307 ( 9 t h  C i r .  
1987) ( p u b l i c  s c h o o l  i s  n o t  r e q u i r e d  t o  p r o v i d e  s p e c i a l  e d u c a t i o n  
s t u d e n t  who h a s  e n r o l l e d  i n  a  p r i v a t e  s c h o o l  w i t h  c o n t i n u e d  
t u t o r i n g  b y  a p a r t i c u l a r  t u t o r  a s  s u c h  t u t o r i n g  was n o t  s p e c i f i e d  
i n  t h e  I E P ) .  T h u s ,  i f  a  p a r t i c u l a r  c l a s B  o r  a c - i v i t y  was p r o v i d e d  
i n  t h e  p u b l i c  s c h o o l  u n d e r  t h e  s t u d e n t ' s  IE P , t h e  p u b l i c  s c h o o l  
w o u ld  b e  r e q u i r e d  t o  p e r m i t  t h e  s p e c i a l  e d u c a t i o n  s t u d e n t  t o  
p a r t i c i p a t e  i n  t h e  c l a s s  o r  a c t i v i t y  e v e n  th o u g h  t h e  s t u d e n t  i s  now 
e n r o l l e d  i n  a  p r i v a t e  s c h o o l .

A s t u d e n t ' s  IE P , h o w e v e r ,  may b e  r e c o n s i d e r e d  a n d  
m o d i f i e d  b y  a  p r o p e r l y  c o n v e n e d  IEP te a m  i n  a c c o r d a n c e  w i t h  
p r o c e d u r e s  s p e c i f i e d  i n  s t a t e  r e g u l a t i o n s .  A l th o u g h  t h e  c o u r t s  
w i l l  r e q u i r e  s c h o o l  d i s t r i c t s  t o  f o l l o w  t h e  p r o p e r  p r o c e d u r e s  f o r

The A la s k a  C e n t r a l i z e d  C o r r e s p o n d e n c e  S t u d i e s  P ro g ra m  
d o e s  n o t  p r o v i d e  s p e c i a l  e d u c a t i o n  s e r v i c e s .  U n d e r  A l a s k a  l a w ,  t h e  
l o c a l  s c h o o l  d i s t r i c t  m u s t  p r o v i d e  t h e s e  s e r v i c e s  t o  s p e c i a l  
e d u c a t i o n  s t u d e n t s  e n r o l l e d  i n  CCS. AS 1 4 .3 0 .1 8 6  ( a  b o r o u g h  o r  
c i t y  s c h o o l  d i s t r i c t  s h a l l  p r o v i d e  s p e c i a l  e d u c a t i o n  a n d  r e l a t e d  
s e r v i c e s  f o r  e x c e p t i o n a l  c h i l d r e n  r e s i d i n g  i n  t h e  d i s t r i c t ) .
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r e e v a l u a t i n g  a s t u d e n t ' s  IE ? ,  t h e y  h a v e  h e l d ,  n e v e r t h e l e s s ,  t h a t  a 
f r e e  a p D r o p r i a t e  e d u c a t i o n  d o e s  n o t  mean t h e  a b s o l u t e l y  b e s t  o r  
■ 'p o t e n t i a l - m a x i m iz in g "  e d u c a t i o n  f o r  t h e  i n d i v i d u a l  c h i l d .  G r e c o rv  

a t  1314 . P u b l i c  s c h o o l s  a r e  o n i y  r e q u i r e d  t o  p r o v i d e  s e r v i c e s  
t n a t  a r e  n e c e s s a r y  i n  o r d e r  f o r  t h e  s p e c i a l  e d u c a t i o n  s t u d e n t  t o  
b e n e f i t  e d u c a t i o n a l l y ,  l i v i r . c s t o n  v .  D eS oto  C o u n ty  S c h o o l  D i s c . , 
782 F .S u p p  1173 ( N .D .M is s .  1 9 9 2 ) .  T h u s ,  p u b l i c  s c h o o l s  a r e  n o t  
r e q u i r e d ' t o  p r o v i d e  a s p e c i a l  e d u c a t i o n  s t u d e n t  w i t h  e a c h  a n d  e v e r y  
s p e 'c i a i  s e r v i c e  a v a i l a b l e  t o  n o n - s p e c i a l  e d u c a t i o n  s t u d e n t s  o r  
s e r v i c e s  s im p lv  p r e f e r r e d  by t h e  s t u d e n t .  R e t t i c  v .  K en t C i t y  
S c h o o l  D i s t . . 788" F .2 d  328 ( 6 t h  C i r .  1986 ) ( h o l d i n g  t h a t  t h e  EHA 
d o e s  n o t  m a n d a te  t h a t  t h e  IEP p r o v i d e  e q u a l  o p p o r t u n i t i e s  f o r  
p a r t i c i p a t i o n  i n  e x t r a c u r r i c u l a r  a c t i v i t i e s  by  h a n d i c a p p e d  
s t u d e n t s ) .  M o re o v e r ,  t h e  law  v ie w s  e a c h  h a n d i c a p p e d  s t u d e n t  a s  
h a v in g  u n i q u e  n e e d s  e n t i t l e d  t o  i n d i v i d u a l  c o n s i d e r a t i o n .  Bd. o f
S d u c . ,  S a c ra m e n to  C i t v  Sc h o o l  D. v .  H o l l a n d , 786 F .S u p p .  874
( E . D .C a l .  1 9 9 2 ) .  T h e r e f o r e ,  t h e  n e e d s  o f  o n e  c h i l d  do  n o t  e x t e n d  
t o  a g r o u p  o r  c a t e g o r y  o f  h a n d i c a p p e d  c h i l d r e n .  I d ,  a t  8 7 8 .

B e c a u s e  t h e  la w  f o c u s e s  on e a c h  c h i l d ' s  i n d i v i d u a l  n e e d s ,  
t h e  D i s t r i c t  w o u ld  n o t  b e  a b l e  t o  p l a c e  a  " b l a n k e t "  p r o h i b i t i o n  on 
d e v e l o p i n g  IEPs w h ic h  a l l o w  p r i v a t e  s c h o o l  s t u d e n t s  t o  p a r t i c i p a t e  
i n  p u b l i c  s c h o o l  r e g u l a r  c l a s s e s  a n d  a c t i v i t i e s .  A t t h e  same t i m e ,  
one  s t u d e n t ' s  IE P ,  w h ic h  s p e c i f i e s  t h a t  t h e  s t u d e n t  s h o u l d  b e  
p l a c e d  i n  a  b a n d  c l a s s ,  d o e s  n o t  g i v e  a l l  o t h e r  s p e c i a l  e d u c a t i o n  
s t u d e n t s  t h e  r i g h t  t o  e n r o l l  i n  b a n d .  I n  t h e  a b s e n c e  o f  a  
r e q u i r e m e n t  i n  an  IE P , t h e  D i s t r i c t  w o u ld  b e  u n d e r  t h e  sam e 
c o n s t i t u t i o n a l  r e s t r a i n t s  a s  f o r  r e g u l a r  s t u d e n t s  who a t t e n d  
p r i v a t e  s c h o o l s  a n d  w is h  t o  a t t e n d  a  c l a s s  a t  t h e  D i s t r i c t  o r  
p a r t i c i p a t e  i n  e x t r a c u r r i c u l a r  a c t i v i t i e s .  S ee  C a v a l l a r o  Bv 
C a v a l l a r o  v .  Am bach. 575 F .S u p p .  171 (W .D .N .Y . 1983) ( h a n d i c a p p e d  
s t u d e n t  i s  s u b j e c t  t o  same e l i g i b i l i t y  r u l e s  f o r  r e g u l a r  s t u d e n t s  
w h e re  w r e s t l i n g  was n o t  p a r t  o f  s t u d e n t ' s  I E P ) .

3 .  The A la s k a  P u b l i c  S c h o o l  F o u n d a t i o n  P ro g ra m

The A l a s k a  PSFP i s  s i l e n t  on  w h e t h e r  t h e  D i s t r i c t  Twiy 
c o u n t  i n  r e g u l a r  e d u c a t i o n  ADM t h o s e  s t u d e n t s  who a t t e n d  o n l y  o n e  
o r  two c l a s s e s  i n  t h e  D i s t r i c t .  The f o r m u l a  f o r  c a l c u l a t i n g  ADM 
d o e s  n o t  p r o v i d e  f o r  p a r t - t i m e  w e i g h t i n g  o f  s t u d e n t s  i n  g r a d e s  1 -  
1 2 . 5 T h u s ,  i f  t h e  D i s t r i c t  w e re  t o  c o u n t  t h e s e  s t u d e n t s ,  i t  w o u ld  
g e t  f u l l  c r e d i t  f o r  th em  u n d e r  t h e  c u r r e n t  ADM f o r m u l a .  W h e th e r  
t h e  D i s t r i c t  i s  e n t i t l e d  t o  c o u n t  s t u d e n t s  who a t t e n d  o n l y  o n e  o r  
two c l a s s e s  may d e p e n d ,  i n  p a r t ,  on  t h e  D i s t r i c t ' s  d e f i n i t i o n  o f  
w h a t  i t  m eans t o  b e  " e n r o l l e d "  i n  t h e  D i s t r i c t .  T h i s  t e r m  i s  n o t

The s t a t u t e  d o e s  a l l o w  f o r  h a l f - t i m e  k i n d e r g a r t e n  
s t u d e n t s  a n d  p a r t - t i m e  CCS s t u d e n t s .  AS 1 4 . 1 7 . 0 4 1 ;  4 AAC 0 9 . 0 4 0 .
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The ?SF? d o e s  p r o v i d e  s p e c i a l  e d u c a t i o n  f u n d i n g  f o r  
p r i v a t e  s c h o o l /C C S  s p e c i a l  e d u c a t i o n  s t u d e n t s  who r e s i d e  i n  t h e  
d i s t r i c t  and  r e c e i v e  s p e c i a l  e d u c a t i o n  s e r v i c e s  f ro m  t h e  D i s t r i c t .  
See AS 1 4 . 1 7 . 0 4 5 .

R e g a r d in g  CCS s t u d e n t s ,  t h e  r e g u l a t i o n s  s t a t e  t h a t  
s t u d e n t s  who e n r o l l  i n  CCS an d  t h e n  v o l u n t a r i l y  d r o p  t h e  p r o g ra m  
d u r i n g  a s c h o o l  y e a r  w i t h o u t  p e r m i s s i o n  f o r  g o o d  c a u s e ,  may n o t  b e  
i n c l u d e d  i n  a  l o c a l  s c h o o l  d i s t r i c t ' s  c o m p u t a t i o n  o f  ADM f o r  t h a t  
s c h o o l  y e a r .  4 AAC 3 3 .0 3 0 .  The l o c a l  s c h o o l  d i s t r i c t  may, 
h o w e v e r ,  c h a r g e  t h e  s t u d e n t  t h e  same t u i t i o n  r a t e  w h ic h  i t  c h a r g e s  
s t u d e n t s  who a t t e n d  i t s  s c h o o l  who r e s i d e  o u t s i d e  t h e  s c h o o l  
d i s t r i c t .  I d .  A r e c e n t  o p i n i o n  by  t h e  A la s k a  A t t o r n e y  G e n e r a l ' s  
O f f i c e  s u g g e s t s  t h a t  a s t u d e n t  may n o t  be  c o n c u r r e n t l y  e n r o l l e d  i n  
CCS an d  a l o c a l  s c h o o l  d i s t r i c t  f o r  p u r p o s e s  o f  f o u n d a t i o n  f u n d i n g .  
See Memorandum by J a n i c e  G re g  L e v y ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  
d a t e d  M arch 1 8 , 19 9 3 , a t t a c h e d  h e r e t o  a s  E x h i b i t  D .

Any d e c i s i o n  t o  c o u n t  p r i v a t e  s c h o o l /C C S  s t u d e n t s  i n  t h e  
D i s t r i c t ' s  ADM s h o u l d  b e  c a r e f u l l y  c o n s i d e r e d  b y  t h e  D i s t r i c t .  I n  
a d d i t i o n  t o  t h e  c o n s t i t u t i o n a l  i s s u e s  i m p l i c a t e d  b y  t h e  p r o v i s i o n  
o f  s t a t e  a i d  f o r  p r i v a t e  s c h o o l  s t u d e n t s ,  t h e  D i s t r i c t  may r i s k  
h a v i n g  t o  p a y  b a c k  f u n d s  t o  t h e  D e p a r tm e n t  o f  E d u c a t i o n  f o r  
i m p r o p e r l y  i n c l u d i n g  " n o n - e n r o l l e d “ s t u d e n t s  i n  i t s  s t u d e n t  c o u n t .  
P r o b a b l y  t h e  o n l y  s a f e  way t o  d e t e r m i n e  t h i s  i s s u e  i s  t o  a s k  t h e  
D e p a r tm e n t  o f  E d u c a t i o n .

4 . Mav The D i s t r i c t  C o n t r a c t  w i t h  CCS F o r  M a te r i a l s ^ A n d
Servi-Cgg EfiE H om eschoo l S t u d e n t s  M i  ZhffiCSto
C o n s i d e r  The H om eschool  S t u d e n t s  To Be E n r o l l e d ,
in, ih s . D i s t r i c t ?

A l th o u g h  we h a v e  n o t  r e v i e w e d  t h e  m o s t  c u r r e n t  CCS 
H andbook , t h e  CCS C o u r s e s  a n d  S e r v i c e s  P r i c e  L i s t  ( 1 9 9 2 - 1 9 9 3 )  
s t a t e s  t h a t  CCS c a n  s u p p o r t  a  l o c a l  d i s t r i c t  p r o g r a m  b y  t e a c h i n g  
i t s  s t u d e n t s .  U n d e r  t h i s  a r r a n g e m e n t ,  t h e  D i s t r i c t  w o u ld  p u r c h a s e  
CCS m a t e r i a l s  a n d  t e a c h i n g  s e r v i c e s  f o r  i t s  s t u d e n t s  t h r o u g h  t h e  
D i s t r i c t .  The D i s t r i c t  w o u ld  c o l l e c t  f u n d i n g  f o r  t h e  s t u d e n t s  a n d  
w o u ld  p a y  a  f e e  t o  CCS f o r  t h e i r  s e r v i c e s .  S e e  E x h i b i t  E .  The 
D i s t r i c t  may w a n t  t o  g e t  m ore  d e t a i l s  f ro m  CCS r e g a r d i n g  t h i s  
a r r a n g e m e n t  w h ic h  seems t o  s u g g e s t  t h a t  t h e  D i s t r i c t  w o u ld  b e  a b l e  
t o  c o u n t  h o m e s c h o o l  s t u d e n t s  i n  t h e  D i s t r i c t ' s  ADM. T h i s  c o u l d  b e  
b e n e f i c i a l  t o  b o t h  s t u d e n t s  an d  t h e  D i s t r i c t .  The D i s t r i c t  w o u ld  
b e n e f i t  i f  t h e  f e e  p a i d  t o  CCS was l e a s  t h a n  t h e  s t a t e  f u n d i n g  
g e n e r a t e d  by  t h e  h o m e s c h o o l  s t u d e n t s .  The s t u d e n t s  w o u ld  b e n e f i t

d e f i n e d  b y  t h e  P S F P  w i t h  r e g a r d s  t o  r e g u l a r  e d u c a t i o n . 7

By c o n t r a s t ,  t h e  r e g u l a t i o n s  d e f i n e  f u l l - t i m e  e n r o l l m e n t  
f o r  CCS a s  f o u r  o r  m ore  c a r n e g i e  u n i t s  o f  w ork  f o r  t h e  y e a r ,  o r  tw o 
o r  m ore  c a r n e g i e  u n i t s  f o r  t h e  s e m e s t e r .  4 AAC 0 9 . 0 4 0 .
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by b e i n g  p r o p e r l y  e n r o l l e d  i n  t h e  D i s t r i c t  an d  r b e r e b v  e l i g i b l e  f o r  
p a r t i c i p a t i o n  in" e x t r a c u r r i c u l a r  a c t i v i t i e s  s u c h  a s  b a n d .

CONCLUSION:

The D i s t r i c t  i s  n o t  r e q u i r e d  t o  p e r m i t  non-ASD s t u d e n t s  
t o  p a r t i c i p a t e  i n  D i s t r i c t  s p o n s o r e d  e x t r a c u r r i c u l a r  a c t i v i t i e s .  
T h e " D i s t r i c t  i s  p r o b a b l y  p r o h i b i t e d  by  b o t h  t h e  s t a t e  an d  f e d e r a l  
c o n s t i t u t i o n s  f ro m  p e r m i t t i n g  p r i v a t e  s c h o o l  s t u d e n t s  t o  a t t e n d  
r e g u l a r  e d u c a t i o n  c l a s s e s .  The D i s t r i c t  m u s t  p r o v i d e  s p e c i a l  
e d u c a t i o n  s t u d e n t s  who h a v e  e n r o l l e d  i n  p r i v a t e  s c h o o l s  an  
a p p r o p r i a t e  e d u c a t i o n  i n  c o n f o r m i t y  w i t h  t h e  s t u d e n t ' s  c u r r e n t  IE P .

The A l a s k a  PSFP i s  s i l e n t  r e g a r d i n g  f u n d i n g  f o r  p a r t - t i m e  
s t u d e n t s  i n  r e g u l a r  e d u c a t i o n .  The PSFP p e r m i t s  s p e c i a l  e d u c a t i o n  
f u n d i n g  f o r  p r i v a t e  s c h o o l /C C S  s t u d e n t s  who r e s i d e  i n  t h e  D i s t r i c t  
and  r e c e i v e  s p e c i a l  e d u c a t i o n  s e r v i c e s  f ro m  t h e  D i s t r i c t .  The PSFP 
p r o b a b l y  d o e s  n o t  p e r m i t  a  CCS s t u d e n t  t o  b e  c o n c u r r e n t l y  e n r o l l e d  
i n  a l o c a l  p u b l i c  s c h o o l  f o r  p u r p o s e s  o f  f o u n d a t i o n  f u n d i n g .

The D i s t r i c t  s h o u l d  e x p l o r e  t h e  p o s s i b i l i t y  o f  
c o n t r a c t i n g  w i t h  CCS f o r  s e r v i c e s  w h e re b y  t h e  D i s t r i c t  e n r o l l s  t h e  
h o m e sc h o o l  s t u d e n t  i n  t h e  D i s t r i c t  a n d  r e c e i v e s  f u n d i n g  f o r  t h e  
s t u d e n t  w h i l e  CCS p r o v i d e s  m a t e r i a l s  a n d  s e r v i c e s  t o  t h e  s t u d e n t s  
u n d e r  c o n t r a c t  w i t h  t h e  D i s t r i c t .
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F r e d  S t o f f l e t
E x e c u t i v e  D i r e c t o r ,  C u r r i c u l u m  & A s s e s s m e n t  
A n c h o ra g e  S c h o o l  D i s t r i c t

P e t e r  P a r tn o w
c o n d c n ,  & S h a r r o c k

J a n u a r y  2 4 ,  1992

L e g a l i t y  o f  P o l i c y  A l l o w i n g  S t u d e n t s  f ro m  L o c a l  
P r i v a t e  S c h o o l s  t o  A t t e n d  D i s t r i c t  C l a s s e s

Q u e s t io n  P r e s e n t e d ;

I s  i t  l e g a l l y  p e r m i s s i b l e  f o r  t h e  A n c h o ra g e  S c h o o l  
D i s t r i c t  t o  o p e n  i t s  c l a s s e s  t o  s t u d e n t s  who a r e  e n r o l l e d  o n  a  
f u l l - t i m e  b a s i s  i n  l o c a l  p r i v a t e  s e c t a r i a n  s c h o o l s ?

I I .  A n sw er:

A l lo w in g  s t u d e n t s  f ro m  p r i v a t e  s e c t a r i a n  s c h o o l s  t o  
a t t e n d  D i s t r i c t  c e s s e s  urc'.Xd m ore  l i k e l y  t h a n  n o t - v i o l a t e  t h e  
A la s k a  C o n s t i t u t i o n ' s  p i - • - .A b i t i o n s  a g a i n s t  p r o v i d i n g  d i r e c t  
b e n e f i t s  t o  p r i v a t e  s c h o o l i .  a n d  p r o v i d i n g  p u b l i c  f u n d s  f o r  n o n ­
p u b l i c  p u r p o s e s .  S u ch  a  p o l i c y  w o u ld  a l s o  p r o b a b l y  v i o l a t e  t h e  
c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  t h e  e s t a b l i s h m e n t  o f  r e l i g i o n  
f o u n d  i n  b o t h  t h o  f e d e r a l  a n d  s t a t e  c o n s t i t u t i o n s . 1

xEven i f  t h e  D i s t r i c t  c o u l d  c o n s t i t u t i o n a l l y  o p e n  i t s  p r o g r a m s  
t o  p r i v a t e  s c h o o l  s t u d e n t s  n o t  o t h e r w i s e  e n r o l l e d  i n  D i s t r i c t  
s c h o o l s ,  t h e r o  w o u ld  a p p e a r  n o  b a s i s  f o r  c o n c l u d i n g  t h a t  t h e
D i s t r i c t  w o u ld  b e  r e q u i r e d  t o  p e r m i t  p a r t i c i p a t i o n  o f  s u c h
s t u d e n t s .  M o re o v e r ,  t o  t h e  e x t e n t  t h a t  a n y  o f  t h e  p r o g r a m s  i n  
w h ic h  n o n - d i s t r i c t  s t u d e n t s  m i g h t  w i s h  t o  p a r t i c i p a t e  a s  r e g u l a t e d  
b y  t h o  A l a s k a  S c h o o l s  A c t i v i t i e s  A s s o c i a t i o n ,  i t  i s  l i k e l y  
e l i g i b i l i t y  r e q u i r e m e n t s  o f  t h e  o r g a n i z a t i o n  w o u ld  a l s o  b a r
p a r t i c i p a t i o n .  B e c a u s e  y o u r  i n q u i r y  a p p e a r s  t o  b e  c o n t r o l l e d  b y  
ch e  b a s i c  c o n s t i t u t i o n a l i t y  i s s u e s ,  we h a v e  n o t  p u r s u e d  e x t e n s i v e  
r e s e a r c h  o r  n u n l y e i s  r e l a t i v e  t o  t h e s e  o t h e r  p o l i t i c a l  i s s u e s .

E X H I B I T  A  P A G E  l o t ~ 1

From:

D a te :

S u b j e c t :

I .

To:



i : : .  F a c t u a l  B a c k g r o u n d

I t  i s  o u r  u n d e r s t a n d i n g  t h a t  t h e  D i s t r i c t  h a s  b e e n  
a p p r o a c h e d  on  b e h a l f  o f  o n e  o r  m ore  s t u d e n t s  who a r e  e n r o l l e d  on a 
f u l l - t i m e  b a s i s  a t  p r i v a t e  d e n o m i n a t i o n a l  s c h o o l s .  The s t u d e n t ( s )  
d e s i r e  t o  p a r t i c i p a t e  i n  D i s t r i c t  e x t r a  c u r r i c u l a r  p r o g r a m ( s )  
b e c a u s e  no c o m p a r a b le  p r o g r a m ( s )  i s  o f f e r e d  a t  t h e  p r i v a t e  
s c h o o l ( s ) .  I f  a d m i t t e d ,  e a c h  s t u d e n t  w o u ld  p a r t i c i p a t e  i n  t h e  
p r o g r a r a ( s )  i n  t h e  same m an n e r  a s  a n y  o t h e r  p u b l i c  s c h o o l  s t u d e n t .  
The s t u d e n t ( s )  i n  q u e s t i o n  a r e  a p p a r e n t l y  r e s i d e n t s  o f  A n c h o ra g e  
who c o u l d  a t t e n d  A n c h o ra g e  S c h o o l  D i s t r i c t  s c h o o l s  i f  n o t  e n r o l l e d  
a t  p r i v a t e  s c h o o l .  You h a v e  i n q u i r e d  w h e t h e r  p e r m i t t i n g  s u c h  
s t u d e n t ( s )  t o  p a r t i c i p a t e  i n  D i s t r i c t  p r o g r a m s  u n d e r  t h e s e  
c i r c u m s t a n c e s  w o u ld  b e  l e g a l l y  p e r m i s s i b l e .

IV . D i s c u s s i o n ;

A. P e r m i t t i n g  s t u d e n t s  f ro m  p r i v a t e  s e c t a r i a n ,  s c h o o l s  tfl
p a r t i c i p a t e  i n  D i s t r i c t  p ro g ra m s  p r o b a b l y  v i o l a t c a _ t h f t  
" d i r e c t  b e n e f i t s "  a n d  " p u b l i c  p u r p o s e s 1 _ - c l a u s e s  o £ _ th f l  
A la s k a  C o n s t i t u t i o n .

The A l a s k a  C o n s t i t u t i o n  c o n t a i n s  tw o  p r o v i s i o n s  w h ic h  
p r o h i b i t  t h e  S c h o o l  D i s t r i c t  f ro m  e s t a b l i s h i n g  a n y  p o l i c y  w h ic h  
p r o m o te s  s e c t a r i a n  i n f l u e n c e  i n  t h e  s c h o o l s .  U n d e r  t h e  " d i r e c t  
b e n e f i t s  c l a u s e , "  p u b l i c  f u n d s  c a n n o t  b e  u s e d  f o r  t h e  d i r e c t  
b e n e f i t  o f  a n y  r e l i g i o u s  o r  o t h e r  p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n . 2

F r e d  S t o f f l e t
J a n u a r y  2 4 ,  1 9 9 2
P a g e  2

2A r t i c l e  V I I ,  S e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n  s t a t e s :

P u b l i c  E d u c a t i o n .  Th® l e g i s l a t u r e  s h a l l  
b y  g e n e r a l  law  e s t a b l i s h  r a d  m a i n t a i n  a  s y s t e m  
o f  p u b l i c  s c h o o l s  o p e n  t o  a l l  c h i l d r e n  o f  t h e  
S t a t e ,  a n d  may p r o v i d e  f o r  o t h e r  p u b l i c  
e d u c a t i o n a l  i n s t i t u t i o n s .  S c h o o l s  a n d  
i n s t i t u t i o n s  s o  e s t a b l i s h e d  s h a l l  b e  f r e e  f ro m  
s e c t a r i a n  c o n t r o l .  Wo monev s h a l l  b e. p a i d  
f ro m , p u b l i c  f u n d s  f o r  . t h e  d i r e c t _ h f t r  
a n v  r e l i g i o u s  o r  o t h e r  D r i v a t S —^ u C 'V i-J b n - l .  
i n a a i a a i a i u .

( E m p h a s is  a d d e d . )  AS 1 4 . 0 3 .0 9 0  a l s o  p r o h i b i t s  t h e  a d v o c a c y  o f  
s e c t a r i a n  d o c t r i n e s  i n  t h e  s c h o o l s :

No p a r t i s a n ,  s e c t a r i a n ,  o r  d e n o m i n a t i o n a l  
d o c t r i n e s  may b e  a d v o c a t e d  i n  a  p u b l i c  s c h o o l  
d u r i n g  t h e  h o u r s  t h e  s c h o o l  i s  i n  s e s s i o n .  No 
t e a c h e r  o r  s c h o o l  b o a r d  v i o l a t i n g  t h i s  s e c t i o n  
n a y  r e c e i v e  p u b l i c  m o n ey .
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A s e c o n d  p r o v i s i o n  o f  t h e  s t a t e  c o n s t i t u t i o n  p r o h i b i t s  t h e  u s e  of 
p u b l i c  money o r  p r o p e r t y  " e x c e p t  f o r  a  p u b l i c  p u r p o s e . " 3

T h e s e  tw o  c o n s t i t u t i o n a l  p r o h i b i t i o n s  h a v e  b e e n  c o n s t r u e d  
b y  t h e  A la s k a  S uprem e C o u r t  t o  i n v a l i d a t e  la w s  o r  g o v e r n m e n t a l  
p o l i c i e s  w h ic h  a i d  r e l i g i o n .  In  a  c a s e  d e c i d e d  s o o n  a f t e r  
s t a t e h o o d ,  t h e  A l a s k a  Suprem e C o u r t  r e l i e d  on  t h e s e  tw o c l a u s e s  i n  
a  d e c i s i o n  w h ic h  i n v a l i d a t e d  a  t e r r i t o r i a l  s t a t u t e  p r o v i d i n g  f o r  
t h e  f r e e  t r a n s p o r t a t i o n  o f  c h i l d r e n  t o  n o n - p u b l i c  s c h o o l s . The 
c o u r t  s t a t e d  t h a t  f r e e  t r a n s p o r t a t i o n  d i d  i n  f a c t  " a i d ,  e n c o u r a g e ,  
s u s t a i n  a n d  s u p p o r t "  t h e  r e l i g i o u s  p u r p o s e  o f  p a r o c h i a l  e d u c a t i o n . *

More r e c e n t l y ,  t h e  A l a s k a  Suprem e i n v a l i d a t e d  a
t u i t i o n  g r a n t  p ro g ra m  f o r  s t a t e  r e s i d e n t s  a t t e n d i n g  p r i v a t e  
c o l l e g e s  i n  A l a s k a .  The c o u r t  d e t e r m i n e d  t h a t  t h i s  p r o g ra m  
v i o l a t e d  t h e  A l a s k a  C o n s t i t u t i o n  b e c a u s e  (1 )  i t  b e n e f i t t e d  o n l y  
p r i v a t e  i n s t i t u t i o n s ,  o r  t h o s e  s e r v e d  b y  th e m ,  a n d  w as t h e r e f o r e  
n o t  n e u t r a l ;  (2 )  t h e  p u b l i c  f u n d s  e x p e n d e d  u n d e r  t h e  p r o g r a m  
" c o n s t i t u t e  n o t h i n g  l e s s  t h a n  a  s u b s i d y  o f  t h e  e d u c a t i o n  r e c e i v e d  
b y  t h e  s t u d e n t  a t  h i s  o r  h e r  p r i v a t e  c o l l e g e " ;  ( 3 )  t h e  m a g n i t u d e  o f  
t h e  b e n e f i t s  b e s to w e d  u n d e r  t h e  t u i t i o n  g r a n t  p r o g r a m  was q u i t e  
s u b s t a n t i a l ;  a n d  ( 4 )  a l t h o u g h  t h e  t u i t i o n  g r a n t s  w e re  n o m i n a l l y  
p a i d  f ro m  t h e  p u b l i c  t r e a s u r y  d i r e c t l y  t o  t h e  s t u d e n t ,  t h e  s t u d e n t  
was m e r e l y  a  c o n d u i t  f o r  t h e  t r a n s m i s s i o n  o f  s t a t e  f u n d s  t o  p r i v a t e  
c o l l e g e s .  S h e ld o n  J a c k s o n .  C o l l e g e  v .  S t a t e . 599 P . 2d  127 ( A l a s k a  
1979) .

A p p l y i n g  t h e  f o u r  p a r t  t e s t  a r t i c u l a t e d  i n  S h e ld o n  
J a c k s o n , i t  i s  m o re  l i k e l y  t h a n  n o t  t h a t  a  p o l i c y  p e r m i t t i n g  
s t u d e n t s  f ro m  p r i v a t e  r e l i g i o u s  s c h o o l s  t o  p a r t i c i p a t e  i n  D i s t r i c t  
p r o g ra m s  w o u ld  b e  f o u n d  t o  v i o l a t e  t h e  d i r e c t  b e n e f i t  a n d  p u b l i c  
p u r p o s e s  c l a u s e s  c f  t h e  A l a s k a  C o n s t i t u t i o n .  F i r s t ,  t h e  c l a s s  
b e n e f i t t e d  by  p e r m i t t i n g  p r i v a t e  s c h o o l  s t u d e n t s  t o  p a r t i c i p a t e  i n  
D i s t r i c t  p r o g r a m s  w o u ld  b e  n a r r o w — c o n s i s t i n g  o f  p r i v a t u  s c h o o l  
s t u d e n t s  an d  p r i v a t e  s c h o o l s .  S e c o n d ,  p u b l i c  f u n d s  w o u ld  b e  
s u b s i d i z i n g  t h e  p r i v a t e  s c h o o l s .  ' - T h i r d ,  t h e  m a g n i t u d e  o f  t h e  
b e n e f i t s  c c u l d  be. s u b s t a n t i a l ,  d e p e n d i n g  m * ry  p r i v a t e
s c h o o l s  s t u d e n t s  e l e c t e d  t o  p a r t i c i p a t e  i n  D i s t r i c t  a c t i v i t i e s .

F r e d  S t o f f l e t
J a n u a r y  2 4 ,  1 9 9 2
P a g e  3

3 A l a s k a  C o n s t ,  a r t .  IX ,  S 6 s t a t e s :

No t a x  s h a l l  b e  l e v i e d ,  o r  a p p r o p r i a t i o n  o f  
p u b l i c  m oney m ad e ,  o r  p u b l i c  p r o p e r t y  
t r a n s f e r r e d ,  n o r  s h a l l  t h e  p u b l i c  c r e d i t  b e  
u s e d ,  e x c e p t  f o r  a  p u b l i c  p u r p o s e .

*M a tth e w s  v .  Q u i n t o n . 362 P . 2d  9 3 2 ,  941  ( A l a s k a  1 9 6 1 ) ( q u o t i n g  
E v e r s o n  v .  B o a rd  o f  E d u c a t i o n , 330 U .S .  1 ,  48 ( 1 9 4 7 ) ( R u t l s d g e ,  J . ,  
d i s s e n t i n g ) ) .
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F i n a l l y ,  w h i l e  f u n d s  w o u ld  n o t  b e  p a i d  d i r e c t l y  t o  t h e  p r i v a t e  
B c h o o l s ,  t h e r e  w o u ld  c e r t a i n l y  b e  t h e  e f f e c t  o f  s u b s i d i z i n g  t h e  
p r i v a t e  p ro g ra m  a t  p u b l i c  e x p e n s e .

I t  t h u s  i s  l i k e l y  t h a t  p a r t i c i p a t i o n  b y  p r i v a t e  s c h o o l  
s t u d e n t s  i n  D i s t r i c t  e x t r a  c u r r i c u l a r  p r o g r a m s  i f  c h a l l e n g e d ,  w o u ld  
b e  f o u n d  t o  v i o l a t e  t h e  d i r e c t  b e n e f i t s  a n d  p u b l i c  p u r p o s e s  c l a u s e s  
o f  t h e  A la s k a  C o n s t i t u t i o n .

B. A l l o w i n g . . r e l i g i o u s  s c h o o l  s t u d e n t s  t o p a r t i c i p a t e  i n
D i s t r i c t  p rgg r.m ia  w o u ld  p r o b a b l y  a l s o — yap l a t e — s h a
e s t a b l i s h m e n t  c l a u s e s  o f  t h e  | . t f l£ £  &Hd f f id C If l l

The f e d e r a l  a n d  s t a t e  c o n s t i t u t i o n s  p r o h i b i t  t h e  S c h o o l  
D i s t r i c t  f ro m  i m p l e m e n t i n g  a n y  p o l i c y  w h ic h  e s t a b l i s h e s  r e l i g i o n ,  
o r  p r o h i b i t s  t h e  f r e e  e x e r c i s e  o f  r e l i g i o n . 9 T he  p r o h i b i t i o n  
a g a i n s t  e s t a b l i s h i n g  r e l i g i o n ,  g e n e r a l l y  c a l l e d  t h e  E s t a b l i s h m e n t  
C l a u s e ,  r e q u i r e s  t h e  S c h o o l  D i s t r i c t  t o  r e m a i n  n e u t r a l  w i t h  r e g a r d  
t o  r e l i g i o n ,  a n d  t o  n e i t h e r  p r e f e r  o n e  r e l i g i o n  o v e r  a n o t h e r ,  n o r  
a d v a n c e  a l l  r e l i g i o n .  A b in c to n  S c h o o l  D i s t r i c t  v .._Schem PD , 314 
U .S .  2 0 3 ,  2 1 7 -2 1 9  ( 1 9 6 3 ) .  W h e th e r  g o v e r n m e n t a l  a c t i o n  v i o l a t e s  t h e  
E s t a b l i s h m e n t  C l a u s e  i s  g e n e r a l l y  a n a l y z e d  u n d e r  t h e  t h r e e  p a r t  
Lemon t e s t ,  a d a p t e d  f ro m  L em o n .v . K u r t 2m a n , 403 U .S .  6 0 2 ,  6 1 2 -6 1 3  
( 1 9 7 1 ) .  The A l a s k a  Suprem e C o u r t  h a s  a d o p t e d  t h e  Lemon t e s t  f o r  
a n a l y z i n g  t h e  i s s u e  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .  B o n i o u r  v .  
Bon • 'o u r , 592 P . 2 d  1233 ( A la s k a  1 9 7 9 ) .

U n d e r  t h e  Lemon t e s t ,  t h e  D i s t r i c t ' s  d e c i s i o n  t o  a l l o w  a  
s t u d e n t  f ro m  a p r i v a t e  r e l i g i o u s  s c h o o l  t o  p a r t i c i p a t e  i n  D i s t r i c t  
p r o g ra m  w o u ld  n o t  v i o l a t e  t h e  E s t a b l i s h m e n t  C l a u s a  o f  e i t h e r  t h e  
f e d e r a l  o r  s t a t e  c o n s t i t u t i o n s  i f  (1 )  the- p o l i c y  ..h a s  a  s e c u l a r  
p u r p o s e ;  (2 )  i t s  p r i n c i p a l  o r  p r i m a r y  e f f e c t  n e i t h e r  a d v a n c e s  n o r  
i n h i b i t s  r e l i g i o n ,  a n d  ( 3 )  t h e  p o l i c y  d o e s  n o t  f o s t e r  a n  e x c e s s i v e  
e n t a n g l e m e n t  w i t h  r e l i g i o n .  I d .  The p o l i c y  v i o l a t e s  t h e

F r e d  S t o f f l e t
J a n u a r y  2 4 ,  1 9 9 2
P a g e  4

’M ore s p e c i f i c a l l y ,  t h e  '■Jiwf.ed S t a t e s  C o n s t i t u t i o n  s t a t e s :

C o n g r e s s  s h a l l  make no  la w  r e s p e c t i n g  a n  
e s t a b l i s h m e n t  o f  r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  
f r e e  e x e r c i s e  t h e r e o f .  •

U .S .  C o n s t .  Amend. I .  The F i r s t  Amendment i s  m ade a p p l i c a b l e  t o  
t h e  S c h o o l  D i s t r i c t  a s  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t o  o f  
A l a s k a  by  t h e  F o u r t e e n t h  A m endm ent. T he  A l a s k a  C o n s t i t u t i o n  
b r o a d l y  s t a t e s ,  "No la w  s h a l l  b e  made r e s p e c t i n g  a n  e s t a b l i s h m e n t  
o f  r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  t h e r e o f . "  A l a s k a  
C o n s t ,  a r t .  I ,  S 4 .

E X H I B I T  A P A G E



E s t a b l i s h m e n t  C l a u s e  i f  i t  f a i l s  on a n y  o n e  o f  t h e  t h r e e  p r o n g s  o f  
t h e  Lemon t e s t .

F r e d  S t o f f l e t
J a n u a r y  2 4 ,  1 9 9 2
P a g e  5

The U n i t e d  S t a t e s  Suprem e C o u r t  c o n s i d e r e d  a  s i m i l a r
i s s u e  i n  Grand Rapids ■School  D i s t r i c t  v .  B a l l .  105 S . C t .  3215 
(1985). I n  Grand Rapids, t h e  s c h o o l  d i s t r i c t  a d o p t e d  tw o p r o g ra m s  
t h a t  p r o v i d e d  c l a s s e s  t o  n o n - p u b l i c  s c h o o l  s t u d e n t s  a t  p u b l i c  
e x p e n s e  i n  c l a s s r o o m s  l o c a t e d  i n  a n d  l e a s e d  f ro m  t h e  n o n - p u b l i c  
s c h o o l * .  The f i r s t  p r o g r a m ,  a  " s h a r e d  t i m e "  p r o g r a m ,  o f f e r e d  
c l a s s e s  d u r i n g  t h e  r e g u l a r  s c h o o l  d a y  t a u g h t  b y  f u l l - t i m e  e m p lo y e e s  
o f  t h e  p u b l i c  s c h o o l s .  The s e c o n d  p r o g ra m ,  a  "c o m m u n ity  e d u c a t i o n "  
p r o g ra m ,  o f f e r e d  c l a s s e s  a t  t h e  e n d  o f  t h e  r e g u l a r  s c h o o l  d a y  
t a u g h t  by p a r t - t i m e  p u b l i c  s c h o o l  e m p lo y e e s  who f o r  t h e  m o s t  p e r t  
w e re  o t h e r w i s e  em p lo y e d  f u l l  t i m e  b y  t h e  sam e n o n - p u b l i c  s c h o o l  i n  
w h ic h  t h e i r  co m m u n ity  e d u c a t i o n  c l a s s e s  w e re  h e l d .  A lm o s t  a l l  o f  
t h e  p r i v a t e  s c h o o l s  i n  t h e  p r o g r a m ,  w e r e  r e l i g i o u s  s c h o o l s .  
S t u d e n t s  a t t e n d i n g  b o t h  p r o g ra m s  w e re  t h e  sam e s t u d e n t s  who 
o t h e r w i s e  a t t e n d e d  t h e  p a r t i c u l a r  s c h o o l  i n  w h ic h  t h e  c l a s s e s  w e re  
h e l d .

F o c u s i n g  l a r g e l y  on  t h e  s e c o n d  p r o n g  o f  t h e  Lemon t e s t ,  
t h e  C o u r t  h e l d  t h a t  b o t h  p r o g ra m s  . im p e r m i s s i b l y  " a d v a n c e d  r e l i g i o n *  
i n  t h r e e  d i f f e r e n t  w a y s :  (1 )  t h e  s t a t e - p a i d  i n s t r u c t o r s ,
i n f l u e n c e d  b y  t h e  p e r v a s i v e l y  s e c t a r i a n  n a t u r e  o f  t h e  r e l i g i o u s  
s c h o o l s  i n  w h ic h  t h e y  w o rk ,  may i n t e n t i o n a l l y  o r  i n a d v e r t e n t l y  
i n d o c t r i n a t e  t h e  s t u d e n t s  i n  p a r t i c u l a r  r e l i g i o u s  t e n e t s  o r  b e l i e f s  
a t  p u b l i c  e x p e n s e ;  (2 )  t h e  p r o g ra m s  t h r e a t e n  t o  c o n v e y  a  m e s s a g e  o f  
s t a t e  s u p p o r t  f o r  r e l i g i o n  t o  " i m p r e s s i o n a b l e  y o u n g s t e r s "  a n d  t o  
t h e  g e n e r a l  p u b l i c ;  ( 3 )  t h e  p r o g ra m s  " i n  e f f e c t  s u b s i d i z e  t h e  
r e l i g i o u s  f u n c t i o n s  o f  t h e  p a r o c h i a l  s c h o o l s  b y  t a k i n g  o v e r  a  
s u b s t a n t i a l  p o r t i o n  o f  t h e i r  r e s p o n s i b i l i t y  f o r  t e a c h i n g  s e c u l a r  
s u b j e c t s . "  I d .  a t  3 2 3 0 .

The p r o p o n e n t s  o f  t h e  s h a r e d  t i m e  a n d  co m m u n ity  e d u c a t i o n
p r o g ra m s  a r g u e d  t h a t  t h e  s u b s i d y  e f f e c t  o f  p e r m i t t i n g  p u b l i c  s c h o o l  
t e a c h e r s  t o  t e a c h  c o u r s e s  t o  p r i v a t e  r e l i g i o u s  s c h o o l  s t u d e n t s  w as 
n o t  s i o r . i f i c a n t  e n o u g h  t o  i n v a l i d a t e  t h e  p r o g r a m  b e c a u s e  t h e  
p r o g r a m s  s u p p le m e n t e d  t h e  c u r r i c u l u m  w i t h  c o u r s e *  nol? ^ r r . v i o u s l y  
o f f e r e d  i n  t h e  r e l i g i o u s  s c h o o l s  a n d  n o t  r e q u i r e d  I-vy s t a t e  
r e g u l a t i o n .  The C o u r t  r e j e c t e d  t h i c  a r g u m e n t ,  s t a t i n g :

m o s t  i m p o r t a n t ,  p e t i t i o n e r s . 1 a r g u m e n t  w o u ld  
p e r m i t  t h e  p u b l i c  s c h o o l s  g r a d u a l l y  t o  t a k e  
o v e r  t h e  e n t i r e  s e c u l a r  c u r r i c u l u m  o f  t h e  
r e l i g i o u s  s c h o o l ,  f o r  t h e  l a t t e r  c o u l d  s u r e l y  
d i s c o n t i n u e  e x i s t i n g  c o u r s e s  s o  t h a t  t h e y  
m i g h t  b e  r e p l a c e d  a  y e a r  o r  tw o  l a t s r  b y  a  
C om m unity  E d u c a t i o n  o r  S h a r e d  T im e c o u r s e  w i t h  
t h e  sam e c o n t e n t .  . . .  To l e t  t h e  g e n i e  o u t  o f  
t h e  b o t t l e  i n  t h i s  c a s e  w o u ld  b e  t o  p e r m i t
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e v e r  l a r g e r  s e g m e n ts  o f  t h e  r e l i g i o u s  s c h o o l  
c u r r ic u lu m  t o  b e  t u r n e d  o v e r  t h e  [ s i c ]  p u b l i c  
s c h o o l  s y s t e m , t h u s  v i o l a t i n g  t h e  c a r d in a l  
p r i n c i p l e  t h a t  t h e  S t a t e  may n o t  i n  e f f e c t  
b ecom e t h e  p r im e  s u p p o r t e r  o f  t h e  r e l i g i o u s  
s c h o o l  s y s t e m .

Id, ? s e e  also Parents* As s o c ,  o f  P . S . 16 v. ■ .Q u in on es, 803 F .2 d  1235  
(2 n d  C ir .  1 9 8 6 ) ( f e d e r a l l y  fu n d e d  r e m e d ia l  e d u c a t io n  p rogram  f o r  
f e m a le  K a s id ic  Jew s i n  p u b l i c  s c h o o l s  u n l i k e l y  t o  p a s s  " p r im a ry  
e f f e c t "  t e s t  u n d e r  E s t a b l i s h m e n t  C la u s e ) ;  s t a r k  v .  S t .  C lou d  state 
Pniversitv. 802 F .2 d  1046  ( 8 t h  C ir .  1 9 8 6 ) ( u n i v e r s i t y  p o l i c y  w h ich  
p e r m it t e d  s t u d e n t s  t o  f u l f i l l  s t u d e n t  t e a c h i n g  r e q u ir e m e n t  a t  
p a r o c h i a l  s c h o o l s  v i o l a t e d  e s t a b l i s h m e n t  c l a u s e ) .

The f a c t s  i n  R a p id  C l t v  a r e  d i s t i n g u i s h a b l e  i n  som e
r e s p e c t s  from  t h e  i n s t a n t  s i t u a t i o n  b e c a u s e  i n  t h a t  c a s e ,  t h e  
p u b l i c  s c h o o l  c o u r s e s  w ere  t a u g h t  on  t h e  s i t e  o f  t h e  s e c t a r i a n  
s c h o o l s  and b y  t e a c h e r s  o t h e r w i s e  e m p lo y e d  b y  t h o s e  s c h o o l s .  In  
t h e  i n s t a n t  c a s e ,  t h e  r e q u e s t  i s  s im p ly  f o r  a  s e c t a r i a n  s c h o o l  
s t u d e n t  t o  a t t e n d  p rog ra m s l o c a t e d  a t  a p u b l i c  s c h o o l  and  c o n d u c t e d  
b y  p u b l i c  s c h o o l  e m p lo y e e s .  H o w ev er , t h e  D i s t r i c t  w o u ld  b e  
s i m i l a r l y  p r o v id i n g  a  s u b s id y  t o  a  s e c t a r i a n  s c h o o l  b y  p e r m i t t i n g  
t h e  p r i v a t e  s c h o o l  s t u d e n t s  t o  a t t e n d  p ro g ra m s n o t  o f f e r e d  b y  t h e  
p r i v a t e  s c h o o l .  A d d i t i o n a l l y ,  t h e  D i s t r i c t  w o u ld  u n d o u b te d ly  f a c e  
d i f f i c u l t i e s  a d m i n i s t e r i n g  a  p rogram  i n v o l v i n g  s t u d e n t s  o f  
r e l i g i o u s  s c h o o l s  w i t h o u t  f o s t e r i n g  an  e x c e s s i v e  e n t a n g le m e n t  
p r o b le m  u n d er  t h e  t h i r d  p r o n g  o f  t h e  Lemon t e s t .

I t  i s  d i f f i c u l t  t o  p r e d i c t  w i t h  a n y  c e r t a i n t y  how t h e
q u e s t i o n  w o u ld  b e  r e s o l v e d  b y  t h e  U n it e d  S t a t e s  Suprem e C o u r t s i n c e  
i t s  c o m p o s i t i o n  h a s  c h a n g e d  s i g n i f i c a n t l y  s i n c e  R a p id  C i t v  w as  
d e c i d e d .  S e v e r a l  o f  t h e  m ore c o n s e r v a t i v e  m em bers now on  t h e  C o u r t  
h a v e  b e e n  c r i t i c a l  o f  p a s t  d e c i s i o n s  w h ic h  b r o a d ly  c o n s t r u e d  t h e  
L e m o n  t e s t  t o  i n v a l i d a t e  p ro g ra m s b e n e f i t t i n g  r e l i g i o n .  On t h e  
o t h e r  h a n d , t h e  A la s k a  Suprem e C o u r t h a s  c o n t in u e d  t o  a d h e r e  t o  t h e  
l o n g  l i n o  c f  f e d e r a l  c a s e s  c o n s i s t e n t  w i t h  Lemon w h ic h  i n v a l i d a t e  
p ro g ra m s w h ic h  a p p e a r  i n  a n y  w ay t o  d i r e c t l y  b e n e f i t  r e l i g i o n .  S e e  
G ro a n , "F reedom  o f  R e l i g i o n  i n  A la s k a :  I n t e r p r e t i n g  t h e  A la s k a
C o n s t i t u t i o n , "  5 A la s k a  L .R e v . 2 3 7 ,  2 4 9 -2 5 4  ( 1 9 8 8 ) .  T h u s , e v e n  
w it h  a c h a n g e  i n  t h e  a p p l i c a t i o n  o f  t h e  f e d e r a l  c o n s t i t u t i o n  b y  t h e  
U . S .  Suprem e C o u r t ,  i t  r e m a in s  l i k e l y  t h a t  t h e  A la s k a  Su prem e C o u r t  
w o u ld  i n v a l i d a t e  a  p o l i c y  a l l o w i n g  s t u d e n t s  fro m  s e c t a r i a n  s c h o o l s  
t o  p a r t i c i p a t e  i n  p u b l i c  s c h o o l  p r o g r a m s .

F o r  t h e  a b o v e  r e a s o n s ,  a n y  p o l i c y  p e r m i t t i n g  s t u d e n t s  
e n r o l l e d  i n  p r i v a t e  r e l i g i o u s  s c h o o l s  t o  p a r t i c i p a t e  i n  D i s t r i c t

V . C o n c lu s io n :



p rog ra m s w o u ld  m ore l i k e l y  th a n  n o t  b e  fo u n d  u n c o n s t i t u t i o n a l  u n d er  
t h e  d i r e c t  b e n e f i t s  and  p u b l i c  p u r p o s e s  c l a u s e s  o f  t h e  A la s k a  
C o n s t i t u t i o n .  I t  i s  a l s o  l i k e l y  t h a t  su c h  a p o l i c y  w o u ld  b e  fo u n d  
t o  a d v a n c e  r e l i g i o n  i n  v i o l a t i o n  o f  t h e  p r o h i b i t i o n  a g a i n s t  th e  
e s t a b l i s h m e n t  o f  r e l i g i o n  fo u n d  i n  t h e  s t a t e  c o n s t i t u t i o n .  I f  
p r e v i o u s l y  e s t a b l i s h e d  p r e c e d e n t  w ere  a d h e r e d  t o ,  t h i s  t y p e  o f  
p o l i c y  w i l l  a l s o  l i k e l y  b e  fo u n d  t o  v i o l a t e  t h e  E s t a b l is h m e n t  
C la u s e  o f  t h e  f e d e r a l  c o n s t i t u t i o n .

Fred Stofflet
J a n u a r y  24, 1992
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c c :  D r . Thomas O 'R o u rk e , S u p e r in t e n d e n t  o f  S c h o o ls
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NUMBEJUlD MXMOBANDUM M -tt

TO: 

FROM: 

OATS: i

of Education

SUBJECT: Trim sparing Private School Students

Thu fflemoraodoa is to infocai yaa that t o  Depounctn has disapproved the nnspecuaoi of 
nonpublic school children an all but routs* operated by school districts.

Tht Department of Law has adviisd this department that AS 14.09X220. authorising 
nniporuriOA of nonpubdc school madams at public expo*sc. Is uneoosdnronnai. Thajr «£y cm 
Migfeewi V Qnifltea. a t W1 A lSih Supreme Court decision holding xhit s  nearly it hi m ini 
xutuu violated the Alaska Constiiadoa because "the furoidrfng of inch ooAsportsikB ac pubtie 
expense constitute' a direct benefit to dm (privets) school." Aa a 197$ Mccncy Gaatnl Opinloo 
explained, "until our Supreme Cam issues s deririnu ovoiuQof Manhewr nr codifying U in 1 
sifnificanc manner, the law in the naa it that public funds may nc; be used a  prmid* 
rr*iispofuaan to private tchool children."

We undostand that students in the Fairbanks area ffisy appal this deeisloo »  sta superior court. 
However, unless A coun orders that the n*t»s quo be during the pendency of judicial
dsismhaation of due issue, all dixoocu th.7&. ocmc providing nam pm don to privaar school 
.students. Tins applies to private studeau transponad on dedicated privwa school bus room at 
well is pnvate school sadantsDrapnradas passengers capubik school bos rouses. l/tnts 
ditacuve has an impact oq your district plsoss submit a revised ichndak of pupal transportation 
t s a  aliinmentr and vehicle needs for determination o f your dberig't FY9C funding l m l .

This depanmemwUl keep you Infonned of cay sigtriflcsflldcvclopoanu. Please contact Duane 
Gialay, DirectX c? School Finance, as 463-&S79 if you have any questions.

f ' j  m IP W . •
t i m t  w  x»i 33HWU T M w a  ; « c  n u  o i a - e - o w

r t  u* v>4k.k.
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ALASKA SCHOOL ACTIVITIES 
, I S S O C 3 A T I O N , I N C .

Septem ber 21, 1993

TO: Board of Cor trot

FTOM Gary Matthev a

RE Blomfleld Case

Harry Gambia notified m< today that the Commlscioner Is going to maka an 
announcement today that recommends changing ASAA Bylaws to permit a 
private/home school stud»nt to pertidpate on a school team where he is 
not enrolled as long as tpt student fives In the member Softool's 
attendance area.
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M E M O R A N D U M S . a t e  o f  A l a s k a
Department of Law

PBOM

D a r b y  L. A n d e r s o n ,  S u p e r i n t e n d e n t  .ATE M a r c h  1 8 ,  1 9 9 3  

C e n t r a l i z e d  C o r r e s p o n d e n c e  S c h o o l

Thru: The Honorable Jerry Covey

Commissioner 

Department of Education

J a n i c e  G r e g g  L e v y  

A s s i s t a n t  A t t o r n e y  G e n e r a l  

H u m a n  S e r v i c e s  S e c t i o n - J u n e a u

P'LE NO

TEL. NO

SUBJECT

6 6 3 - 9 3 - 0 1 7 9
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S e r v i c e s  t o  p r i v a t e  

s c h o o l s  a n d  p r i v a t e  

s c h o o l  s t u d e n t s

/

Y o u  h a v e  a s k e d  w h e t h e r  t h e  C e n t r a l  C o r r e s p o n d e n c e  S c h o o l  

( C C S )  c a n  p r o v i d e  s e r v i c e s  t o  p r i v a t e  s c h o o l s .  A s  I  u n d e r s t a n d  

y o u r  r e q u e s t ,  y o u  w o u l d  l i k e  t o  k n o w  w h e t h e r  y o u  c a n  c o n t r a c t  w i t h  

a  p r i v a t e  s c h o o l  t o  o f f e r  c o r r e s p o n d e n c e  c o u r s e s ,  a n d  w h e t h e r  y o u  

c a n  e n r o l l  p r i v a t e  s c h o o l  s t u d e n t s  i n  t h e  C C S .  A l t h o u g h  y o u r  

q u e s t i o n s  a r o s e  i n  t h e  c o n t e x t  o f  a n  i n d i v i d u a l  i n c i d e n t ,  y o u  a r e  

a s k i n g  f o r  a  l e g a l  o p i n i o n  t o  s e r v e  a s  a  b a s i s  f o r  e i t h e r  

c o n t i n u i n g  t h e  e x i s t i n g  g u i d e l i n e s ,  o r  d e v e l o p i n g  n e w  p o l i c y .

T h e  s h o r t  a n s w e r  i s  t h a t  w e  b e l i e v e  i t  i s  b e y o n d  t h e  

d e p a r t m e n t ' s  s c o p e  o f  a u t h o r i t y  t o  c o n t r a c t  w i t h  p r i v a t e  s c h o o l s  t o  

p r o v i d e  e d u c a t i o n a l  s e r v i c e s .  E v e n  i f  t h e  l e g i s l a t u r e  b r o a d e n e d  

t h e  d e p a r t m e n t ' s  a u t h o r i t y ,  C C S  w o u l d  h a v e  t o  c h a r g e  a  f a i r  p r i c e  

t o  a v o i d  p r o v i d i n g  a  d i r s c t  b e n e f i t  t o  a  p r i v a t e  s c h o o l  i n  

v i o l a t i o n  o f  t h e  s t a t e  c o n s t i t u t i o n ,  a n d  m i g h t  b e  s u b j e c t  t o  a  

c h a r g e  o f  e x c e s s i v e  g o v e r n m e n t  e n t a n g l e m e n t  i n  r e l i g i o n  i f  t h e  

p r i v a t e  s c h o o l  w a s  s e c t a r i a n .  O n  t h e  o t h e r  h a n d ,  p r i v a t e  s c h o o l  

s t u d e n t s  t h e m s e l v e s  s h o u l d  p r o b a b l y  b e  p e r m i t t e d  t o  e n r o l l  i n  C C S  

s u b j e c t  t o  t h e  s a m e  a d m i s s i o n  r e q u i r e m e n t s  a s  a n y - o t h e r : : s t u d e n t ,  

w h i l e  t h e  e n r o l l m e n t  c o u l d  g i v e -  r i s e  t o  a  " d i r e c t  - b e n e f i t "  

c h a l l e n g e ,  c u r r e n t  c a s e  l a w  s u g g e s t s  t h a t  t h e  c h a l l e n g e  w o u l d  n o t  

s u c c e e d  b e c a u s e  t h e  b e n e f i t  t o  t h e  s c h o o l  p r o b a b l y  w o u l d  n o t  b e  o f  

s u b s t a n t i a l  m a g n i t u d e .

EACTUAL BACKGROUND

O n e  o f  t h e  d u t i e s  o f  t h &  D e p a r t m e n t  o f  E d u c a t i o n  i s  t o  

p r o v i d e  c o r r e s p o n d e n c e  s t u d y  p r o g r a m s  t h r o u g h  a  c e n t r a l i z e d  o f f i c e ,  

A S  1 4 . 0 7 . 0 2 0 ( a ) ( 9 ) ,  a n d  i t  h a s  d o n e  s o  b y  e s t a b l i s h i n g  t h e  C C S .  

M o s t  C C S  s t u d e n t s  e n r o l l  b e c a u s e  t h e y  d o  n o t  l i v e  n e a r  a  p u b l i c  

s c h o o l ,  b e c a u s e  t h e y  a r e  t r a v e l i n g ,  o r  b e c a u s e  t h e y  c h o o s e  t h e  C C S  

o v e r  t h e i r  l o c a l  p u b l i c  s c h o o l .  T h e  d e p a r t m e n t  i s  a l s o  a u t h o r i z e d  

t o  c o n t r a c t  w i t h  s c h o o l  d i s t r i c t s  t o  p r o v i d e  e d u c a t i o n a l  s e r v i c e s  

w h e r e  t h a t  i s  m o r e  e f f i c i e n t  o r  e c o n o m i c a l  t h a n  t h e  d i s t r i c t  

p r o v i d i n g  t h e  s e r v i c e  i t s e l f .  AS 1 4 . 0 7 . 0 3 0 ( 7 ) .  T h u s ,  CCS
f u n c t i o n s  i n  t w o  w a y s :  a s  a  d i r e c t  p r o v i d e r  o f  e d u c a t i o n  t o
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students e n r o l l e d  in  i t s  p ro g ra m , and a s  a c o n t r a c t o r ,  p r o v id in g  
s e r v i c e s  t o  a s c h o o l  d i s t r i c t .

The p r i n c i p a l  o f  A b b o tt  Loop C h r i s t i a n  S c h o o l ,  a p r i v a t e  
A n ch o ra g e  s c h o o l ,  c a l l e d  t h e  CCS in  A u g u st 1 9 9 2  t o  c o n t r a c t  f o r  
s e r v i c e s  t o  p r o v id e  a b i o l o g y  c o u r s e  t o  a  s a n i o r  i n  t h e i r  s c h o o l .  
The CCS r e s p o n d e d  t h a t  i t  i s  t h e i r  p o l i c y  t o  s e l l  s e r v i c e s  and  
m a t e r i a l s  o n ly  t o  p u b l i c  s c h o o l s .  The f o l l o w i n g  d a y  t h e  c o u n s e lo r  
from  t h e  s c h o o l  c a l l e d  t o  e n r o l l  t h e  s t u d e n t  i n  t h e  CCS, n o t in g  
t h a t  t h e  e n r o l lm e n t  p o l i c y  o f  CCS i s  t o  e n r o l l  s t u d e n t s  t h a t  h a v e  
no o t h e r  e d u c a t i o n a l  a l t e r n a t i v e .  The CCS d id  n o t  e n r o l l  t h e  
s t u d e n t .  I t  w as n o t  c l e a r  from  C C S's memo t o  o u r  d e p a r tm e n t  i f  
t h i s  d e c i s i o n  w as b a s e d  on C C S 's b e l i e f  t h a t  t h a  s t u d e n t  d i d ,  in  
f a c t ,  h a v e  an e d u c a t i o n a l  a l t e r n a t i v e  and  t h e r e f o r e  w as n o t  
e l i g i b l e ,  o r  w as b a s e d  on  t h e  f a c t  t h a t  t h e  s t u d e n t  w as e n r o l l e d  i n  
a p r i v a t e  s c h o o l ,  o r  b o t h . 1

The f o l l o w i n g  a n a l y s i s  s e t s  o u t  t h e  e x t e n t  t o  w h ic h  we 
b e l i e v e  t h e  A la s k a  s t a t u t e s  and t h e  s t a t e  and f e d e r a l  c o n s t i t u t i o n s  
p e r m it  CCS t o  p r o v id e  s e r v i c e s  t o  p r i v a t e  s c h o o l s  an d  p r i v a t e  
s c h o o l  s t u d e n t s .

LEGAL ANALYSIS

I .  CONTRACTING DIRECTLY WITH PRIVATE SCHOOLS

AS 1 4 .0 7 .0 3 0 ( 7 )  p r o v id e s  t h a t  t h a  d e p a r tm e n t  may c o n t r a c t  
w ith  s c h o o l  d i s t r i c t s  t o  p r o v id e  s e r v i c e s .  T h e r e  i s  n o  e x p r e s s  
a u t h o r i t y  f o r  t h e  d e p a r tm e n t  t o  c o n t r a c t  w i t h  p r i v a t e  s c h o o l s ,  and  
we b e l i e v e  t h a t  t h e  c u r r e n t  CCS p o l i c y  o f  c o n t r a c t i n g  o n l y  w i t h  
s c h o o l  d i s t r i c t s  i s  b o t h  d e f e n s i b l e  and a d v i s a b l e . -  ~J^;*isj.\arture  
from  t h i s  p o l i c y  c o u ld  l e a v e  t h e  d e p a r tm e n t o p e n  t o  a  f & u l le n g e  
t h a t  i t  i s  a c t i n g  o u t s i d e  t h a  s c o p e  o f  i t s  l e g i s l a t i v e  a u t h o r i t y ,  
t h a t  i t  i s  p r o v i d i n g  a d i r e c t  b e n e f i t  t o  a  p r i v a t e  e d u c a t i o n a l  
i n s t i t u t i o n  in  v i o l a t i o n  o f  t h e  A la s k a  C o n s t i t u t i o n ,  a n d , i f  t h e  
s c h o o l  i s  a r e l i g i o u s  s c h o o l ,  t h a t  t h e  c o n t r a c t i n g  r e s u l t s  i n  
e x c e s s i v s  g o v e r n m e n t e n t a n g le m e n t  in  r e l i g i ^ r  i n  v i o l a t i o n  o f  t h e  
s t a t e  and f e d e r a l  c o n s t i t u t i o n s .

A . S c o p e  o f  L e g i s l a t i v e  A u t h o r i t y

A 1983  a t t o r n e y  g e n e r a l  memorandum a d v i s e d  t h o  D e p a r tm e n t  
o f  E d u c a t io n  t h a t  i t  c o u ld  m a r k e t c e r t a i n  i n s t r u c t i o n a l  m a t e r i a l s

P a g e  s e v e n  o f  t h e  CCS H andbook l i s t s  "no o t h e r  e d u c a t i o n a l  
a l t e r n a t i v e "  a s  o n e  o f  t h a  c r i t e r i a  t o  b e  c o n s i d e r e d  i n  d e t e r m in in g  
w h e th e r  a r e q u e s t  f o r  l a t e  e n r o l lm e n t  s h o u ld  b e  a p p r o v e d . I t  i s  
n o t  a r e q u ir e m e n t  f o r  e n r o l lm e n t  i n  CCS. *
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t o  t h e  g e n e r a l  p u b l i c . 2 I t  n o t e d  t h a t  t h e  s t a t u t e s  a u t h o r i z e  " th e  
s a l e  o r  o t h e r  d i s p o s i t i o n  o f  ab an d on ed  o r  o b s o l e t e  b u i l d i n g s  and  
o t h e r  s t a t e - o w n e d  s c h o o l  p r o p e r t y ,"  AS 14.07.030(4) , and p e r m it  t h e  
d e p a r tm e n t  t o  " a c q u ir e  and t r a n s f e r  p e r s o n a l  p r o p e r t y ."  
AS 14.07.030(6). T h e se  s t a t u t o r y  g r a n t s  w e r e  c o n s id e r e d  b ro a d  
en o u g h  t o  p e r m it  t h e  s a l e  o f  t h e  m a t e r i a l s .  T h u s , i f  t h e
d e p a r tm e n t  i s  m e r e ly  a v e n d o r  o f  g o o d s ,  s e l l i n g  a c u r r ic u lu m , t h e
s a l e  i s  p r o b a b ly  p e r m i s s i b l e .  T he p r i c e  o f  t h e  g o o d s  w o u ld  h a v e  t o  
b e c a l c u l a t e d  s o  a s  n o t  t o  c r e a t e  a d i r e c t  b e n e f i t  t o  t h e  p r i v a t e  
s c h o o l ,  h o w e v e r , a s  d e s c r ib e d  i n  s e c t i o n  B b e lo w .

t
The s t a t u t o r y  g r a n t s  c i t e d  a r e  p r o b a b ly  n o t  b ro a d  en o u g h , 

h o w e v e r , t o  en c o m p a ss  c o n t r a c t i n g  w ith  p r i v a t e  s c h o o l s  t o  p r o v id e  
e d u c a t i o n a l  s e r v i c e s .  P r o v id in g  s e r v i c e s  g o e s  b e y o n d  t h e  p l a i n  
la n g u a g e  o f  e i t h e r  s e l l i n g  s t a t e - o w n e d  s c h o o l  p r o p e r t y  o r  
t r a n s f e r r i n g  p e r s o n a l  p r o p e r t y ,  and s u g g e s t s  m ore th a n  a s im p le  
b u y - s e l l  t r a n s a c t i o n .  T h is  v ie w  i s  s t r e n g t h e n e d  b y  t h e
l e g i s l a t u r e ' s  e x p r e s s  a u t h o r i z a t i o n  f o r  t h e  d e p a r tm e n t  t o  c o n t r a c t  
w it h  s c h o o l  d i s t r i c t s  t o  p r o v id e  s e r v i c e s .  AS 1 4 . 0 7 . 0 3 0 ( 7 ) .  I f  
t h e  a u t h o r i t y  a l r e a d y  e x i s t e d ,  t h i s  s e c t i o n  w o u ld  b e  u n n e c e s s a r y .  
I t  i s  o u r  o p in io n  t h a t  c o n t r a c t i n g  w ith  p r i v a t e  s c h o o l s  g o e s  b ey o n d  
t h e  s c o p e  o f  a u t h o r i t y  g r a n t e d  b y  t h e  l e g i s l a t u r e  t o  t h e
d e p a r tm e n t ,  and t h a t  t h e  CCS p o l i c y  o f  c o n t r a c t i n g  o n l y  w i t h  s c h o o l  
d i s t r i c t s  s h o u ld  n o t  b e  d i s t u r b e d .

S c o p e  o f  a u t h o r i t y  i s  s u f f i c i e n t  r e a s o n  b y  i t s e l f  f o r  t h e  
d e p a r tm e n t  t o  a d h e r e  t o  i t s  e x i s t i u g  p o l i c y .  B e c a u s e  y o u  e x p r e s s e d  
an i n t e r e s t  i n  k n o w in g  w h a t i s s u e s  w o u ld  b e  r e l e v a n t  i f  CCS 
c o n t r a c t e d  w it h  p r i v a t e  s c h o o l s ,  I  am a l s o  i n c l u d i n g  a  d i s c u s s i o n  
o f  tw o  c o n s t i t u t i o n a l  a r g u m e n ts  t h a t  c o u ld  b e  r a i s e d .

B< D i r e c t  B e n e f i t  t o  P r i v a t e  E d u c a t io n a l  I n s t i t u t i o n s

"No m oney s h a l l  b e  p a id  from  p u b l i c  fu n d s  f o r  t h e  d i r e c t  
b e n e f i t  o f  an y  r e l i g i o u s  o r  o t h e r  p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n . "  
A la s k a  C o n s t ,  a r t .  V I I ,  § 1 .  I f  CCS s e l l s  a  p r o d u c t  t o  a p r i v a t e  
s c h o o l ,  o r  i f  t h e  l e g i s l a t u r e  d o e s  a u t h o r i z e  thr.. \r ~ o a r t a e n t  t o  
c o n t r a c t  w i t h  p r i v a t e  s c h o o l s  t o  p r o v id e  s e r v i c e s ,  * d e p a r tm e n t  
m u st b e  s u r e  t h a t  i t  d o e s  n o t  p r o v id e  t h e  s e r v i c e  i>t a s t a t e -  
s u b s i d i z e d  p r i c e .  I f  t h e  d e p a r tm e n t  a b s o r b s  som e o f  t h e  c o s t s  o f  
d e v e l o p i n g  t h e  p r o d u c t  o r  p r o v id i n g  t h e  s e r v i c e ,  t h o  v a l u e  a b s o r b e d  
c o u ld  b e  s e e n  a s  a d i r e c t  b e n e f i t  t o  a  p r i v a t e  e d u c a t i o n a l  
i n s t i t u t i o n  i n  v i o l a t i o n  o f  t h e  s t a t e  c o n s t i t u t i o n .  A " d i r s c t  
b e n e f i t "  a n a l y s i s ,  s e e  i n f r a  s e c t i o n  I I . C . , w o u ld  t h e n  b e  e m p lo y e d  
t o  d e t e r m in e  w h e th e r  t h e r e  w as a v i o l a t i o n .  To a v o id  t h e
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c h a l l e n g e ,  t h e  d e p a r tm e n t  s h o u ld  f a i r l y  c a l c u l a t e  a l l  c o s t s  
in v o l v e d  and c h a r g e  t h e  p r i v a t e  s c h o o l  a c c o r d i n g l y .

C. G overn m en t E n ta n g le m e n t w ith  R e l i g i o n

I f  t h e  d e p a r t m e n t 's  a u t h o r i t y  i s  s e e n  t o  e x t e n d  t o  
c o n t r a c t i n g  w it h  p r i v a t e  s c h o o l s ,  o r  i f  t h e  l e g i s l a t u r e  a u t h o r i z e s  
s u c h  t r a n s a c t i o n s ,  i t  i s  l i k e l y  t h a t  som e o f  t h e  p r i v a t e  s c h o o l s  
s e e k i n g  CCS s e r v i c e s  w i l l  b e  r e l i g i o u s  s c h o o l s .  I n d e e d , t h e  
i n q u ir y  g i v i n g  r i s e  t o  t h i s  memo w as made b y  a  C h r i s t i a n  s c h o o l  
d e s i r i n g  t o  c o n t r a c t  w it h  CCS. G o vern m en t in v o lv e m e n t  w it h  
r e l i g i o u s  i n s t i t u t i o n s  r a i s e s  a d d i t i o n a l  c o n c e r n s  u n d e r  b o th  t h e  
s t a t e  and f e d e r a l  c o n s t i t u t i o n s .

The F i r s t  Amendment t o  t h e  U .S .  C o n s t i t u t i o n  s t a t e s  t h a t  
" C o n g r e ss  s h a l l  make no la w  r e s p e c t i n g  an  e s t a b l i s h m e n t  o f  
r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  t h e r e o f .  . . [ . ] "
A lth o u g h  by i t s  te r m s  i t  a p p l i e s  t o  C o n g r e s s ,  t h e  am endm ent h a s  
b e e n  made a p p l i c a b l e  t o  t h e  s t a t e s  by i n c o r p o r a t i o n  i n t o  t h e  Due 
P r o c e s s  C la u s e  o f  t h e  F o u r t e e n t h  A m endm ent. T he A la s k a  
C o n s t i t u t i o n ,  a r t i c l e  I ,  s e c t i o n  4 ,  c o n t a i n s  a  s i m i l a r  p r o h i b i t i o n :
"No la w  s h a l l  b e  made r e s p e c t i n g  an e s t a b l i s h m e n t  o f  r e l i g i o n ,  o r  
p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  t h e r e o f . "  I n  Lemon v .  K u rtzm an . 403  
U .S . 6 0 2 , 91 S .  C t . 2 1 0 5 , 29 L. Ed. 2d  7 4 5  ( 1 9 7 1 ) ,  t h e  U n it e d
S t a t e s  Suprem e C o u r t a r t i c u l a t e d  a t h r e e - p a r t  t e s t  t o  d e te r m in e  
w h e th e r  a s t a t u t e  o f f e n d s  t h e  f i r s t  am en d m ent. A l a t e r  c a s e
p h r a s e d  t h e  t e s t  a s  f o l l o w s :

In  o r d e r  t o  p a s s  m u s t e r ,  a  s t a t u t e  m u st h a v e  a 
s e c u la r :  l e g i s l a t i v e  p u r p o s e ,  m u st h a v e  a  p r i n c i p a l  
o r  p/. e f f e c t  t h a t  n e i t h e r  a d v a n c e s  n o r
i n h i b i t s  r e l i g i o n ,  and  m u st n o t  f o s t e r  an  e x c e s s i v e  
g o v e r n m e n t e n t a n g le m e n t  w it h  r e l i g i o n .

Wolman v .  W a l t e r . 4 3 3  U .S .  2 2 9 ,  2 3 6 , 97  S .  C t .  2 5 9 3 ,  2 5 9 9 , 53
L. Ed. 2d  7 1 4 ,  7 2 5  ( 1 9 7 7 ) .  T he A la s k a  S u p rem e C o u r t  a p p l i e d  t h e
r.ame t e s t  i n  c o n s i d e r i n g  w h e th e r  a s t a t u t e  o f f e n d e d  th ©  f a d e r ? )  o r  
s'w&v.s c o n s t i t u t i o n .  B o n io u r  v .  B o n io u r . 5 92  P . 2d  1 2 3 3  (A.‘j.fi,!:a  
1 9 7 9 ) .

C o n t r a c t in g  t o  p r o v id e  e d u c a t i o n a l  s e r v i c e s  t o  a 
r e l i g i o u s  s c h o o l  w o u ld  p r o b a b ly  p a s s  t h e  f i r s t  tw o  p r o n g s  o f  t h e  
t e s t .  The p u r p o s e  w o u ld  b e  a s e c u l a r  o n e — t h a t  o f  s e l l i n g  s t a t e  
e d u c a t i o n a l  s e r v i c e s  t o  i n t e r e s t e d  s c h o o l s .  T h e p r im a r y  e f f e c t  
w o u ld  n e i t h e r  a d v a n c e  n o r  i n h i b i t  r e l i g i o n .  T he c o u r s e s  w o u ld  b e  
u n r e l a t e d  t o  a n y  r e l i g i o u s  i n s t r u c t i o n  p r o v id e d  b y  t h e  s c h o o l .

T h e re  i s  som e d a n g e r ,  h o w e v e r , t h a t  t h e  c o n t r a c t i n g  w o u ld  
r e s u l t  i n  e x c e s s i v e  g o v e r n m e n t e n t a n g le m e n t  w i t h  r e l i g i o n ,  f a i l i n g  ~



D a r b y  L. A n d e r s o n ,  S u p e r i n t e n d e n t  M a r c h  I S ,  1 9 9 3

C e n t r a l i z e d  C o r r e s p o n d e n c e  S c h o o l  P a g e  5

6 6 3 - 9 3 - 0 1 7 9

t h e  t h i r d  p r o n g  o f  t h e  t e s t  a n d  r e n d e r i n g  t h e  p r a c t i c e  

u n c o n s t i t u t i o n a l .  T h e  q u e s t i o n  i s  o n e  o f  d e g r e e .  A t  o n e  e n d  o f  

t h e  spectrum, t h e  m e r e  s a l e  o f  m a t e r i a l s  d o e s  n o t  r a i s e  e x c e s s i v e  

e n t a n g l e m e n t  c o n c e r n s .  A t  t h e  o t h e r  e n d ,  i f  i n  c o n t r a c t i n g  w i t h  a 

s c h o o l  t h e  d e p a r t m e n t  e v a l u a t e s  p r o g r a m  n e e d s ,  d e v e l o p s  a  p r o g r a m  

t o  m e e t  t h o s e  n e e d s ,  a n d  i s  i n v o l v e d  i n  t h e  i m p l e m e n t a t i o n  a n d  

e v a l u a t i o n  o f  t h e  p r o g r a m ,  t h e r e  i s  s i g n i f i c a n t  s t a t e  i n v o l v e m e n t  

i n  t h e  d e l i v e r y  o f  e d u c a t i o n  i n  a  r e l i g i o u s  s c h o o l .  I t  i s  o u r  

o p i n i o n  t h a t  c o n t r a c t i n g  w i t h  a  p r i v a t e  s c h o o l  t o  p r o v i d e  

e d u c a t i o n a l  s e r v i c e s  g i v e s  r i s e  t o  a  v e r y  r e a l  d a n g e r  o f  e x c e s s i v e  

g o v e r n m e n t  e n t a n g l e m e n t  i n  r e l i g i o n .

I n  l i g h t  o f  t h i s  d a n g e r ,  t h e  c u r r e n t  s c o p e  o f  l e g i s l a t i v e  

a u t h o r i t y ,  a n d  t h e  n e e d  t o  a v o i d  a  " d i r e c t  b e n e f i t "  t o  p r i v a t e  

s c h o o l s ,  i t  i s  o u r  v i e w  t h a t  C C S  s h o u l d  a d h e r e  t o  i t s  e x i s t i n g  

p o l i c y  o f  c o n t r a c t i n g  o n l y ,  w i t h  p u b l i c  s c h o o l  d i s t r i c t s  t o  p r o v i d e  

s e r v i c e s .

I I .  ENROLLING- P R I V A T E  SCHOOL S T U D E N T S

C C S  d e c l i n e d  t o  e n r o l l  t h a  A b b o t t  C h r i s t i a n  S c h o o l  

s t u d e n t  i n  a C C S  b i o l o g y  c o u r s e  a p p a r e n t l y  b e c a u s e  h e  w a s  e n r o l l e d  

i n  a n o t h e r  s c h o o l  a n d  b e c a u s e  h e  d i d  n o t  m e e t  o t h e r  e l i g i b i l i t y  

r e q u i r e m e n t s .  T h e s e  r e a s o n s ,  a s  w e l l  a s  a  c o n s t i t u t i o n a l  a r g u m e n t  

t h a t  e n r o l l m e n t  w o u l d  r e s u l t  i n  a  d i r e c t  b e n e f i t  t o  a  p r i v a t e  

s c h o o l ,  a r e  a d d r e s s e d  b e l o w .

a . c o p c u r r g n t - £ n r 9 . l l r c g n t  in '  CCS a n d  a E r lY a ta . .S £ J h g g l

E x i s t i n g  C C S  p o l i c y  i s  t o  e n r o l l  s t u d e n t s  w h o  a p p l y  i n  a  

t i m e l y  f a s h i o n  a n d  w h o .zna^x. t h e  r e q u i r e m e n t s  s o t  o u t  i n  t h e  C C S  

H a n d b o o k .  T h e  h a n d b o o k  s t a t e s  t h a t  " [ s ] t u d e n t o  m a y  n o t  b e  e n r o l l e d  

i n  t h e  r e g u l a r  p u b l i c  s c h o o l  a n d  C C S  a t  t h a  s a m e  t i m e . "  C C S  

H a n d b o o k ,  p p .  6, 8 .  I t  a l s o  s t a t e s  " [ s ] t u d e n t s  m a y  n o t  b e  e n r o l l e d  

i n  C C S  a n d  t h e i r  l o c a l  s c h o o l  a t  t h e  s a m e  t i m e . "  C C S  H a n d b o o k ,  

p .  7. C C S  h a s  a p p a r e n t l y  c o n s t r u e d  t h i s  r u l e  t o  p r o h i b i t  a  p r i v a t e  

s c h o o l  s t u d e n t  f r o m  e n r o l l i n g  i n  C C S .  T h i s  i s  p r o b a b l y  t o o  s t r i c t  

a n  i n t e r p r e t a t i o n  o f  t h e  har.-’̂ o o k  r u l e .

T h e r e  i s  n o  i n d i c a t i o n  t h a t  t h i s  r u l e  w a s  m e a n t  t o  

e n c o m p a s s  a n y t h i n g  o t h e r  t h a n  p u b l i c  s c h o o l  e n r o l l m e n t .  T h e  

m a t e r i a l s  s u g g e s t  a n d  y o u  h a v e  c o n f i r m e d  t h a t  t h e  s o l e  p u r p o s e  o f  

t h e  r u l e  i s  t o  a v o i d  s t u d e n t s  b e i n g  c o u n t o d  t w i c e  f o r  p u r p o s e s  o f  

c a l c u l a t i n g  f o u n d a t i o n  a i d  b a s e d  o n  a v e r a g e  d a i l y  m e m b e r s h i p .  T h e  

s a m e  c o n c e r n  i s  e v i d e n t  i n  t h e  s t a t e  r e g u l a t i o n s ,  w h i c h  p r o v i d e  

t h a t  i f  a  s t u d e n t  d r o p s  o u t  o f  C C S  a n d  t h e n  e n r o l l s  i n  t h e  l o c a l  

s c h o o l  d i s t r i c t  t h e  s a m e  y e a r ,  t h e  d i s t r i c t  c a n n o t  c o u n t  t h a t  

s t u d e n t  i n  i t s  a v e r a g e  d a i l y  m e m b e r s h i p .  4 AAC 3 3 . 0 3 0 ( c ) .  H o
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o t h e r  p u r p o se  f o r  t h e  p r o h i b i t i o n  a g a i n s t  c o n c u r r e n t  e n r o l lm e n t  h a s  
b e e n  s u g g e s t e d .

The i s s u e  o f  d o u b le  c o u n t in g  i s  n o t  r a i s e d  w hen a p r i v a t e
s c h o o l  s t u d e n t  e n r o l l s  in  CCS. S u ch  a s t u d e n t  w o u ld  g e n e r a t e  fu n d s
th r o u g h  t h e  f o u n d a t io n  fo r m u la  f o r  CCS, b u t  w o u ld  n o t  b e  c o u n te d  in  
an y  p u b l i c  s c h o o l  d i s t r i c t .  T h u s , t h e  r u l e  p r o h i b i t i n g  c o n c u r r e n t  
e n r o l lm e n t  in  a p u b l i c  s c h o o l  and  CCS s h o u ld  n o t  b e  e x te n d e d  t o  
p r o h i b i t  p r i v a t e  s c h o o l  s t u d e n t s  from  e n r o l l i n g  i n  CCS. T h is  i s  
n o t  an  u n e q u a l a p p l i c a t i o n  o f  t h e  r u l e .  T he p r i v a t e  s c h o o l  
s t u d e n t ,  l i k e  t h e  p u b l i c  s c h o o l  s t u d e n t ,  may n o t  b e  e n r o l l e d  i n  a
p u b l i c  s c h o o l  and CCS a t  t h e  sam e t im e .

B. E l i g i b i l i t y  R e q u ir e m e n ts  f o r  C C S -E n r o llm en t

T h ere  m ay, h o w e v e r , b e  o t h e r  r e a s o n s  n o t  t o  e n r o l l  a 
p r i v a t e  s c h o o l  s t u d e n t .  You h a v e  s t a t e d  t h a t  s t u d e n t s  m u st e n r o l l  
on a t  l e a s t  a h a l f - t i m e  b a s i s ,  and t h e  s t u d e n t  who p ro m p ted  t h i s  
i n q u ir y  s o u g h t  t o  e n r o l l  i n  o n e  c o u r s e  o n l y — b i o l o g y .  CCS w as 
j u s t i f i e d  in  d e n y in g  e n r o l lm e n t  t o  t h i s  s t u d e n t  i f  i t  w as u n i f o r m ly  
a p p ly in g  a p o l i c y  o f  m in im a l h a l f - t i m e  e n r o l l m e n t .

You h a v e  in fo r m e d  me t h a t  h a l f - t i m e  e n r o l lm e n t  f o r  h ig h  
s c h o o l  s t u d e n t s  c o n s i s t s  o f  t a k i n g  tw o  c o u r s e s .  Som e p r i v a t e  
s c h o o l  s t u d e n t s  may b e  w i l l i n g  t o  e n r o l l  i n  tw o  c o u r s e s  t o  m e e t CCS 
r e q u ir e m e n t s ,  e n a b l i n g  th em  t o  t a k e  c o u r s e s  from  CCS n o t  o f f e r e d  b y  
t h e i r  p r i v a t e  s c h o o l .  Our o p in io n  i s  t h a t  s u c h  s t u d e n t s  s h o u ld  n o t  
b e  d e n ie d  e n r o l lm e n t  i f  t h e y  o t h e r w is e  q u a l i f y .  T h e ir  w ork  s h o u ld  
b e e v a lu a t e d  b y  t h e  CCS t e a c h e r s  in  t h e  sam e m an n er a s  a n y  o t h e r  
CCS s t u d e n t ;  t h e  p r i v a t e  s c h o o l  a d m i n i s t r a t i o n  and  t e a c h e r s  s h o u ld  
n o t  b e  in v o l v e d  a t  a l l .  D e s p i t e  a p o s s i b l e  " d i r e c t  b e n e f i t "  
c h a l l e n g e  a s  d i s c u s s e d  b e lo w , we b e l i e v e  t h a t  i n  m o s t  i n s t a n c e s  a 
p r i v a t e  s c h o o l  s t u d e n t ' s  p a r t - t i m e  e n r o l lm e n t  i n  CCS d o e s  n o t  
o f f e n d  t h e  c o n s t i t u t i o n .  P r i v a t e  s c h o o l  s t u d e n t s  m u s t ,  o f  c o u r s s ,  
m eet o t h e r  r e q u ir e m e n t s  t h a t  a p p ly  t o  CCS s t u d e n t s ,  i n c l u d i n g  
t i m e l y  a p p l i c a t i o n .

c .  S C S -E n r o llm c n t  . o f _  P r i v a t e - S c h o o l  S tu d e n t s  a s  a Di r e c t
B e n e f i t  t o  a P r i v a t e  E d u c a t io n a l  I n s t i t u t i o n

An a r g u m e n t c o u ld  b o  made t h a t  i f  p r i v a t e  s c h o o l  s t u d e n t s  
a r e  p e r m it t e d  t o  e n r o l l  i n  CCS, t h e  s c h o o l  i n  r e l i e v e d  o f  t h e  
r e s p o n s i b i l i t y  and e x p e n s e  o f  t e a c h i n g  t h o s e  c o u r s e s  CCS p r o v i d e s .  
T h is  p r a c t i c e  c o u ld  b e  s e e n  a s  c o n s t i t u t i n g  p a y m e n ts  fro m  p u b l i c  
fu n d s  made " f o r  t h e  d i r e c t  b e n e f i t  o f  [ a ]  r e l i g i o u s  o r  o t h e r  
p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n "  i n  v i o l a t i o n  o f  A la s k a  
C o n s t i t u t i o n ,  a r t i c l e  V I I ,  s e c t i o n  1 .  When a  s e r v i c e  o r  
e x p e n d i t u r e  p r o v i d e s  a  b e n e f i t  t o  a  s c h o o l ,  t h s  i n q u i r y  m u st f o c u s

exhbit PAGE
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on w h e th e r  t h e  b e n e f i t  i s  a " d ir e c t "  b e n e f i t ,  p r o h i b i t e d  by t h e  
c o n s t i t u t i o n ,  o r  an  " i n d i r e c t 1* b e n e f i t  t h a t  may b e  p e r m i t t e d .3

In  S h e ld o n  J a c k s o n  C o l le g e  v .  S t a t e . 599  P . 2d 127 (A la s k a  
1 9 7 9 ) , t h e  su p rem e c o u r t  s e t  o u t  a t h r e e - p r o n g  t e s t  f o r  w h e th e r  a 
b e n e f i t  i s  a " d i r e c t  b e n e f i t "  i n  v i o l a t i o n  of! t h e  c o n s t i t u t i o n :
(1 ) I s  t h e  b e n e f i t  a p p l i e d  w it h  n e u t r a l i t y  and  w i t h o u t  r e g a r d  t o  
s t a t u s  o r  a f f i l i a t i o n ?  (2 ) What i s  t h e  n a t u r e  o f  t h e  u s e  o f  t h e  
fu n d s?  (3 ) What i s  t h e  m a g n itu d e  o f  t h e  b e n e f i t  c o n f e r r e d ?  I d .  
a t  1 3 0 .4

t
A p p ly in g  t h e  f i r s t  q u e s t i o n  t o  e n r o l lm e n t  in  CCS b y  

p r i v a t e  s c h o o l  s t u d e n t s ,  t h e  b e n e f i t  a p p e a r s  t o  b e  a p p l i e d  w it h  
n e u t r a l i t y .  The CCS p o l i c y  i s  a p p l i e d  w i t h o u t  r e g a r d  t o  t h e  
r e l i g i o u s  a f f i l i a t i o n  o r  l a c k  o f  a f f i l i a t i o n  o f  a s t u d e n t ' s  s c h o o l ,  
and t h e  i n c i d e n t a l -  b e n e f i t  a c c r u e s  t o  s c h o o l s  o n  a  s i m i l a r l y  
n e u t r a l  b a s i s .

The n a t u r e  o f  t h e  u s e  o f  t h e  fu n d s  d o e s  n o t  s u g g e s t  a 
d i r e c t  b e n e f i t .  T he fu n d s  a r e  u s e d  t o  e d u c a t e  s t u d e n t s  n o t  
o t h e r w i s e  e n r o l l e d  in  p u b l i c  e d u c a t i o n .  T he f a c t  t h a t  t h o  fu n d s  
a r e  s p e n t  d i r e c t l y  on  s t u d e n t s ,  h o w e v e r , d o e s  n o t  p r e c lu d e  a 
f i n d i n g  t h a t  t h e  s c h o o l  r e c e i v e s  a  d i r e c t  b e n e f i t .  A p r i v a t e  
s c h o o l  b e n e f i t s  b y  n o t  h a v in g  t o  p r o v id e  t h e  c o u r s e s  CCS o f f e r s ,  
b u t  o n ly  i f  i t  w o u ld  i n  f a c t  h a v e  p r o v id e d  thorn i f  CCS d id  n o t .  A 
p r i v a t e  s c h o o l  a l s o  b e n e f i t s  i f  a s t u d e n t  w o u ld  h a v e  w ith d r a w n  from  
t h e  p r i v a t e  s c h o o l  b u t  f o r  t h e  a v a i l a b i l i t y  o f  CCS p a r t - t i m e

T he A la s k a  C o n s t i t u t i o n a l  C o n v e n t io n  .m in u te s  r e f l e c t  t h a t  th e ., 
d e l e g a t e s  e s s l y  r e j e c t e d  la n g u a g e  t i.n ^ . - ’- w ld  h a v e  p r o h i b i t e d ;  
b o th  d i r e c i .  .nd i n d i r e c t  b e n e f i t s .  Thiic.; f o r  e x a m p le ,  a l t h o u g h  
f i r e  p r o t e c i .  io n  o f  a p r i v a t e  s c h o o l  i s  c l e a r l y  a  b e n e f i t  t o  t h e  
s c h o o l  p a id  from  p u b l i c  f u n d s ,  i t  i s  n o t  p r o h i b i t e d  b y  t h e
c o n s t i t u t i o n .  F o r  a d i s c u s s i o n  o f  t h e  m in u te s  r e l a t i n g  t o  t h i s ,  
i s s u e ,  S h e ld o n  J a c k s o n  C o l l e g e  v .  S t a t e , 59^  P . 2 d  1 2 7 ,  129
(A la s k ?  1 9 7 9 ) .

I n  1 9 6 1 , t h e  A la s k a  Suprem e C o u r t h e l d  t h a t  t r a n s p o r t i n g
p r i v a t e  s c h o o l  s t u d e n t s  on p u b l i c  s c h o o l  b u s e s  v i o l a t e d  t h e  
c o n s t i t u t i o n  b y  d i r e c t l y  b e n e f i t i n g  p r i v a t e  s c h o o l s  w i t h  p u b l i c  
f u n d s .  M a tth ew s v .  Q u in to n . 362  P . 2d  93 2  (A la s k a  1 9 6 1 ) ,  c e r t ,  
d e n i e d . 368  U .S .  5 1 7 ,  82 S . C t . 5 3 0 , 7 L . E d . 2d  5 2 2  ( 1 9 6 9 ) .  The  
c o u r t  r e j e c t e d  t h e  a rg u m en t t h a t  t h e  t r a n s p o r t a t i o n  w a s  o f  d i r e c t  
b e n e f i t  t o  t h e  c h i l d  o n l y .  I d .  a t  9 4 0 - 4 1 .  W h ile  n o t  o v e r r u l i n g  
M a S S t o a ,  t h e  S h e ld o n  J a c k s o n  c o u r t  s u g g e s t e d  t h e  c a s e  w o u ld  b e  
d e c id e d  d i f f e r e n t l y  u n d e r  t h e  new t e s t  i t  a d o p t e d .  S h e ld o n  J a c k s o n
a t  13 0  n . 2 0 .  C o n s e q u e n t ly ,  we h a v e  n o t  r e l i e d  o n  t h e  M a tth ew s
a n a l y s i s  o f  d i r e c t  b e n e f i t s .  I

E X H B f f s jL -  PAGE
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e n r o l lm e n t .  N o t w it h s t a n d in g  t h e s e  p o s s i b l e  b e n e f i t s ,  t h e  n a t u r e  o f  
- t h e  u s e  o f  t h e  f u n d s ,  ta k e n  a lo r .e ,  d o e s  n o t  g i v e  r i s e  t o  a 
c o n s t i t u t i o n a l  v i o l a t i o n .  The fu n d s  a r e  u s e d  t o  e d u c a t e  s t u d e n t s  
th r o u g h  a s t a t e  p rogram  n o t  a s s o c i a t e d  w it h  a p r i v a t e  s c h o o l .  
W heth er t h a t  u s e  r e s u l t s  in  an im p e r m is s ib le  b e n e f i t  w i l l  p r o b a b ly  
t u r n  on an  e x a m in a t io n  o f  q u e s t i o n  t h r e a .

P ro n g  t h r e e  o f  t h e  a n a l y s i s  a s k s  w h a t t h e  m a g n itu d e  o f  
t h e  b e n e f i t  i s .  "A t r i v i a l ,  th o u g h  d i r e c t ,  b e n e f i t  may n o t  r i s e  t o  
t h e  l e v e l  o f  a c o n s t i t u t i o n a l  v i o l a t i o n ,  w h e r e a s  a  s u b s t a n t i a l ,  
th o u g h  a r g u a b ly  i n d i r e c t ,  b e n e f i t  m ay."  I d .  I f  a  few  s t u d e n t *  
th r o u g h o u t  t h e  s t a t e  e l e c t  t o  e n r o l l  h a l f - t i m e  i n  CCS w h i le  
c o n t in u in g  e n r o l lm e n t  i n  t h e i r  p r i v a t e  s c h o o l ,  t h e  b e n e f i t  t o  t h e  
p r i v a t e  s c h o o l  i s  p r o b a b ly  b o th  i n d i r e c t  an d  s l i g h t .

A d i f f e r e n t  q u e s t i o n  i s  r a i s e d  i f  a  p r i v a t e  s c h o o l  
e l i m i n a t e d  c e r t a i n  s u b j e c t s  from  t h e i r  c u r r ic u lu m , and  d i r e c t e d  
t h e i r  s t u d e n t s  t o  e n r o l l  h a l f - t i m e  i n  CCS t o  t a k e  t h o s e  c o u r s e s .  
The a p p e a r a n c e  and  s u b s t a n t i v e  e f f e c t  w o u ld  b e  t h a t  CCS, w i t h  s t a t a  
d o l l a r s ,  w as p r o v i d i n g  t h e  c u r r ic u lu m  and t e a c h i n g  f o r  a  p r i v a t e  
s c h o o l .  S u ch  a r e s u l t  g o e s  t o  t h e  c o r e  o f  t h e  p r o h i b i t i o n  a g a i n s t  
p aym en t o f  p u b l i c  fu n d s  d i r e c t l y  b e n e f i t t i n g  p r i v a t e  e d u c a t i o n a l  
i n s t i t u t i o n s .  The f a c t  t h a t  p r o c e d u r a l ly  t h e  s t u d e n t s  w o u ld  b e  
e n r o l l e d  i n d i v i d u a l l y  th r o u g h  CCS, n o t  th r o u g h  t h e i r  s c h o o l ,  w o u ld  
p r o b a b ly  n o t  s a v e  t h e  a r r a n g e m e n t . " [M ]e r e ly  c h a n n e l i n g  t h e  fu n d s  
th r o u g h  an in t e r m e d ia r y  w i l l  n o t  s a v e  an  o t h e r w i s e  im p r o p e r  
e x p e n d i t u r e  o f  p u b l i c  m o n ie s ."  I d .

I t  i s  u n l i k e l y  t h a t  a p r i v a t e  s c h o o l  w o u ld  d a s i r e  t o  
a b an d on  a l a r g e  p o r t i o n  o f  i t s  c u r r ic u lu m  t o  t h e a .  I n d e e d ,  
p r i v a t e  s c h o o l s  s e r v i c e  f a m i l i e s  who s e e k  an  a lta * .  v-v'\U<a t o  t h e i r  
l o c a l  s c h o o l  d i s t r i c t  o r  t h e  s t a t e  c o r r e s p o n d e n c e  ^ r ^ r a m .  B u t t h e  
e x a m p le  i l l u s t r a t e s  t h a t  w h a t i s  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  on  a 
c a s e - b y - c a s e  b a s i s  m ig h t  r a s u l t  i n  a p r o h i b i t e d  d i r e c t  b e n e f i t  i f  
e n g a g e d  i n  on a l a r g e  s c a l e .  T h u s , u n l e s s  t h e  b e n e f i t  t o  a  p r i v a t e  
s c h o o l  a p p r o a c h e s  a  s u b s t a n t i a l  m a g n itu d e , CCS s h o u ld  e n r o l l  
p r i v a t e  s c h o o l  s t u d e n t s  who a r e  o t h e r w is e  e l i g i b l e  f o r  t h e  p ro g ra m .

CONCLUSION

The e x i s t i n g  CCS p o l i c y  o f  c o n t r a c t i n g  o n l y  w i t h  p u b l i c  
s c h o o l  d i s t r i c t s  t o  p r o v id e  e d u c a t i o n a l  s e r v i c e s  i s  b a s e d  on  a f a i r  
i n t e r p r e t a t i o n  o f  t h e  d e p a r t m e n t ' s  s t a t u t o r y  a u t h o r i t y  an d  d o e s  n o t  
s u b j e c t  t h e  d e p a r tm e n t  t o  s t a t u t o r y  o r  c o n s t i t u t i o n a l  c h a l l e n g e s .  
A d d i t i o n a l l y ,  t h e  d e p a r tm e n t  w o u ld  p r o b a b ly  b e  s a f e  a c t i n g  a s  a  
v e n d o r  b y  s e l l i n g  an  e d u c a t i o n a l  p r o d u c t  t o  p r i v a t e  s c h o o l s ,  s o  
lo n g  a s  CCS d id  n o t  s u b s i d i z e  t h e  c o s t .
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E n r o l lm e n t  i n  a p r i v a t e  s c h o o l  s h o u ld  n o t  p r e c lu d e  a 
s t u d e n t  from  e n r o l lm e n t  in  CCS, b u t  t h e  s t u d e n t  m u st m e e t  o t h e r  
a d m is s io n  r e q u ir e m e n t s ,  i n c l u d i n g  a n y  minimum e n r o l lm e n t  s t a t u s .  
I f  CCS s u s p e c t s  t h a t  a  p r i v a t e  s c h o o l  i s  e n c o u r a g in g  e n r o l lm e n t  in  
CCS on  a w id e s p r e a d  b a s i s  t o  m e e t w h a t w o u ld  o t h e r w i s e  b e  t h e  
s c h o o l ’ s  t e a c h i n g  r e s p o n s i b i l i t i e s ,  t h e  d e p a r tm e n t  s h o u ld  r e a s s e s s  
i t s  e n r o l lm e n t  g u i d e l i n e s  t o  a v o id  a n y  c o n s t i t u t i o n a l  v i o l a t i o n s .  
A b s e n t  s u c h  an  o c c u r r e n c e ,  t h e  e n r o l lm e n t  o f  p r i v a t e  s c h o o l  
s t u d e n t s  i n  CCS r a i s e s  no  c o n s t i t u t i o n a l  c o n c e r n s .

I  h o p e  t h ^ s  p r o v id e s  y o u  w it h  s u f f i c i e n t  b a c k g r o u n d  and  
a n a l y s i s  t o  e v a l u a t e  e x i s t i n g  CCS p o l i c y  r e g a r d in g  p r i v a t e  s c h o o l s  
and p r i v a t a  s c h o o l  s t u d e n t s .  I f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  
p l e a s e  do n o t  h e s i t a t e  t o  c o n t a c t  m e.

J G L :a e :b a p
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E n r o llm e n t  i n  a p r i v a t e  s c h o o l  s h o u ld  n o t  p r e c lu d e  a 
s t u d e n t  from  e n r o l lm e n t  in  CCS, b u t  t h e  s t u d e n t  m u st m ee t o t h e r  
a d m is s io n  r e q u ir e m e n t s ,  i n c l u d i n g  a n y  minimum e n r o l lm e n t  s t a t u s .  
I f  CCS s u s p e c t s  t h a t  a  p r i v a t e  s c h o o l  i s  e n c o u r a g in g  e n r o l lm e n t  in  
CCS on a w id e s p r e a d  b a s i s  t o  m ee t w h a t w o u ld  o t h e r w is e  b e  t h e  
s c h o o l ' s  t e a c h i n g  r e s p o n s i b i l i t i e s ,  t h e  d e p a r tm e n t  s h o u ld  r e a s s e s s  
i t s  e n r o l lm e n t  g u i d e l i n e s  t o  a v o id  a n y  c o n s t i t u t i o n a l  v i o l a t i o n s .  
A b se n t  s u c h  an  o c c u r r e n c e ,  t h e  e n r o l lm e n t  o f  p r i v a t e  s c h o o l  
s t u d e n t s  in  CCS r a i s e s  no c o n s t i t u t i o n a l  c o n c e r n s .

I  h o p e  th jjS  p r o v id e s  y o u  w i t h  s u f f i c i e n t  b a ck g ro u n d  and  
a n a l y s i s  t o  e v a l u a t e  e x i s t i n g  CCS p o l i c y  r e g a r d in g  p r i v a t e  s c h o o l s  
and p r i v a t e  s c h o o l  s t u d e n t s .  I f  I  ca n  b e  o f  f u r t h e r  a s s i s t a n c e ,  
p l e a s e  do  n o t  h e s i t a t e  t o  c o n t a c t  m e.

J G L :a e :b a p
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T E N T A T IV E  A G E N D A  

A L A S K A  S T A T E  B O A R D  O F  E D U C A T I O N

O c to b e r  2 7 -3 0 ,  1 9 9 3
Port T o k o s  - Arctic VlHt^c • f mjxtanlu

R E C E P T IO N
6 :3 0  p .m .,  F o r t  Y u k o n  E le m e n ta x y  S c h o o l C a fe te r ia

P U B L IC  F O R U M
8 :3 0 -9 :3 0  p .m .,  F o r t  Y u k o n  G y m n a s iu m

B O A R D  M E E T IN G
T h u rs d a y .  O c to b e r  2 8
E le m e n ta ry  S c h o o l B o a rd  R o o m . F o r t  Y u k o n
8 a .n .

1. M e e t in g  w i t h  Y u k o n  F la ts  S c h o o l B o a rd

4 . P a r t ic ip a t io n  i n  P u b lic  S c h  c o l  A c t iv i t ie s  a n t  r ^ w a r e a t t  
11 a .m .

5. P u b lic  C o m m e n ts
Comments are limited to 3 minutes 
per person 3 minutes per group.

L U N C H
1 1 :3 0  a .m . to  n o o n , c a fe te r ia

F L IG H T  T O  A R C T IC  V IL L A G E
n o o n  to  1 p .m .

6 . S c h o o l a n d  V i l la g e  t o u r

8  a m .

2 . C a ll t o  O rd e r  &  R o l l  C a ll
9  a m .

P a t r ic ia  N o r h e im

3 . C o m m is r io o a r ’s  R e p o r t • t e n y  C o v e y

7 .  D i s c u s s i o n f l A r c t ic  V i l la g e  C o u n c i l  
V e n e t i t  T r ib a l  C o u n c i l  
lo c a l a d v is o r y  c o m m itte e


