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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M January 29, 1997

SUBJECT: Senate Bill 61, relating to taxes on cigarettes and tobacco products 
and to use of the proceeds of the taxes -- sectional analysis. (Work 
Order No. 20-LS0276\A)

TO: Senator Johnny Ellis 
ATTN: Lyn

FROM: Jack Chenovveth 
Legislative Counsel

Senate Bill 61 proposes increases to state#imposed taxes on cigarettes and tobacco products. 

Bill section 1 makes legislative findings for the measure.

Bill section 2: The bill section increases the tax on cigarettes by 62.5 mills per cigarette or 
SI.25 per pack (62.5 mills x 20 cigarettes per pack). Because the changes are made to the 
rate of a tax that is dedicated, they would have the effect of providing for the deposit of the 
increase into the "School Fund," AS 43.50.140.

Bill section 3: Whether the rate imposed in a dedicated tax may be changed without 
destroying the dedication is debatable. In the event the courts are asked to decide the 
question and determine that the dedication is destroyed, this bill section is included to restore 
the current rate of tax for the component that is dedicated for inclusion in the School Fund.

Bill section 4: This is a contingent amendment. In the event the changes set out in bill 
section 1 are found to destroy the dedication, the 62.5 mill rate increase is made to current 
AS 43.50.190(a), a provision that imposes a further tax on cigarettes and that, because the 
proceeds are not dedicated, adds the increased revenue to the state general fund.

Bill section 5: The amendment proposed would increase the excise tax on tobacco products 
other than cigarettes from its current 25 percent of the product's wholesale price to 100 
percent o f the wholesale price.

Bill section 6: The provision directs jhe Department of Revenue to account for the tobacco 
tax increase made in the preceding bill section within a "tobacco control and health
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promotion account," and explains how that money may be used following legislative 
appropriation.

Bill section 7 emphasizes that the separate accounting and instruction for the use of the 
tobacco tax increase is not intended to create a dedicated fund.

Bill section 8 would increase the cigarette and tobacco tax rates, at two-year intervals, by 
imposition of a rate calculated to the consumer price index for the Anchorage area, and 
explains how the computation of the index shall be made and applied.

Bill section 9 directs the Department of Revenue to give notice to the public and to cigarette 
and tobacco tax licensees of the biennial changes in the rates of the cigarette and tobacco 
taxes.

Bill section 10 gives most of the bill's provisions an October 1, 1997, effective date.

Bill section 11, also an effective date provision, spells out the contingency under which 
certain of the earlier bill sections are to take effect. Those sections are to be given effect only 
if a court determines that changing the rate of taxation on cigarettes destroys the dedication 
of tax revenue derived from the cigarette tax.
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BOARD OF DIRECTORS

AMERICAN LUNG ASSOCIATION OF ALASKA

Be it resolved that the Board of Directors of the American Lung 
Association of Alaska supports the passage of a $ 1.00 (one 
dollar) per pack tax on cigarettes and urges the State Legislature 
of Alaska to enact this tax in the 1997 legislative session to help 
prevent tobacco abuse in Alaska.

Kevin Fischer
President, Board of Directors

I  I
1 1 i- ■ =>

January 21, 1997

W h e n  You C an 't 
B re a th e , 
N o th in g  E lse 
M a tte rs *

Since 1934, (he American Lung 
Association of Alaska has been 
righting lung disease through 
research, education, community 
service, and advocacy,
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C itizen s to Protect Kids from T o b acco  

1057 W. Firew eed Lane, Suite 204 

Anchorage, Ak 99503

The A la sk a  A cadem y of Physician A ssista n ts  supports SB234/H B442 

which ra ise s  the tobacco tax in A laska. Experien ce in California, Hong 

Kong, Britain, New Zealand and C an ad a reflect reduced smoking rates when 

higher cigarette taxes were im posed.

A laska has the sixth highest rate of sm oking in the U .S ., the sixth highest 

rate of sm oking related deaths in the U .S ., and the 28th lowest state 

tobacco e x c ise  tax. By increasing cigarette taxes will reduce consumption, 

esp ecia lly  by the most price sen sitive group, the teenagers. We also know 

that 84%  of Alaskan adult sm okers started sm oking between the ages of 

10  and 20.

The direct health care costs of sm oking related d ise a se s  on the Alaskan 

econom y were estim ated to be $45.6 million dollars in 1991. Each Alaskan 

underw rites these costs whether or not they are sm okers. By increasing 

the tobacco tax, we can deter sm oking esp e cia lly  in teens, d ecrease the 

overall co sts  of smoking to all A laskan s, and generate income to be used 

toward public education on the h azards of sm oking.

The A cadem y supports the tobacco tax and would urge you to consider 

supporting th ese bills.

S i n c e r e l y ,

Jeanne M. Clark, PA- C 

P a st P re sid e n t

A la ska  A cad em y of Physician A ssista n ts



F a i r b a n k s  N o r t h  S t a r  B o r o u g h A s s e m b l y
809 Pioneer Road P.O. Box 71267 Fairbanks, Alaska 99707-1267 907/459-1000

Fax 907/459-1224

June 3, 1996

Honorable G. Lincoln 

State Capitol 
Juneau, Alaska 99811

RE: RESOLUTION NO. 96-046. A Resolution Supporting Passage Of
A Bill Increasing State Taxes On Tobacco Products.

Dear Senator Lincoln:

The Fairbanks North Star Borough Assembly adopted the enclosed resolution at 

a Special Meeting of May 30, 1996.

The Assembly supports the passage of a bill increasing taxes on all tobacco 
products brought into the state from outside the state for sale, all tobacco made, 
manufactured, or fabricated in the state for sale in the state, or on tobacco 
products shipped or transported to a retailer in the state for sale by the retailer.

Your support of a bill increasing State taxes on tobacco products would be 

appreciated.

Respectfully yours,

Cheryl D. Kilgore
FN SB Assembly Presiding Officer



By: Dan LaSota
Introduced: 05/30/96
Adopted: 05/30/96

A RESO LU TIO N  SU PPO R TIN G  PA SSA G E OF A BILL IN CREA SIN G  STA TE  TA X ES
ON TOBACCO PRO D U CTS

W H ER EA S, it has been determined that use of tobacco products can be 

hazardous to a person’s health, cause premature death, increase costs for employers 

in all categories because of illnesses caused by smoking; and

W H EREA S, it has also been shown that secondary smoke is hazardous 

to the health of those breathing the smoke, especially senior citizens and children; and

W H EREA S, the segment of the population which increasingly uses 

tobacco products is teenagers and young adults; and

W H EREA S, it has been shown in places where there has been a 

significant tax increase on tobacco products, the amount of smokers, especially among 

young persons, has dramatically decreased; and

W H EREA S, the Governor of the State of Alaska has caused to be 

introduced a bill increasing taxes on the sale of tobacco products in the state; and

W H EREA S, if the bill is adopted, it is the intent of the Legislature, subject 

to appropriations, to use the revenues from the tax increase to establish an aggressive 

anti-tobacco campaign targeting children, as grants to municipalities to be used to 

detect and prosecute those who sell or otherwise supply tobacco to children, and the 

balance for state support of elementary and secondary education.

NOW, TH E R E FO R E , BE IT RESO LV ED  that the Fairbanks North Star 

Borough Assembly supports the passage of a bill increasing taxes on all tobacco 

products brought into the state from outside the state for sale, all tobacco made, 

manufactured, or fabricated in the state for sale in the state, or on tobacco products 

shipped or transported to a retailer in the state for sale by the retailer.

R E S O L U T IO N  N O . 9 6 -0 4 6
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Alaska Association Secondary School Principals
Educational Leadership for Alaska’s Future 

1720 Otter Street • Anchorage, Alaska 99504-2634 
(907) 333-9613 • Fax (907) 333-3060 • aassp@alaska.net

RESOLUTION #96-9: SUPPORT FOR INCREASED TOBACCO TAX 

SUBMITTED BY: Alaska Association of Secondary School Principals

WHEREAS 3,000 children become regular smokers each and every day; and

WHEREAS most smokers begin by age 15 and are addicted by age 18 and 84% of Alaskan adult 
smokers started smoking between the ages of 10 and 20; and

WHEREAS children and teenagers nationwide constitute 90% of all new smokers; and

WHEREAS as many as one-third of all children who become smokers will eventually die from 
smoking-related diseases; and

WHEREAS 80% of teen smokers want to and have tried to quit, but only 1.2% succeed; and

WHEREAS use of smokeless tobacco among young men has increased nearly 300% ;n the past 
20 years; and

WHEREAS smokeless tobacco causes cancers of the gums, mouth, pharynx, larynx, and 
esophagus; and

WHEREAS Alaskan Natives suffer disproportionately from the burden of tobacco addiction and 
illness; and

WHEREAS higher tobacco prices have proven effective in reducing tobacco consumption, 
particularly among youth; and

WHEREAS Alaska has the sixth highest rate of smoking in the U.S. and the sixth highest rate 
of smoking-related deaths in the U.S. but has the 28th lowest state tobacco tax; and

WHEREAS the U.S. General Accounting Office has concluded that a 10% increase in the price 
of tobacco results in a 4% decrease in consumption among adults and a 10-14% decrease in consumption 
among youth; and

WHEREAS smokeless tobacco users are disproportionately young and economically 
disadvantaged, and therefore especially sensitive to tax increases; and

WHEREAS smoking-related death and disease cost the .Alaska economy $127.6 MILLION 
DOLLARS in 1991;

THEREFORE BE IT RESOLVED that the Alaska Association of Secondary School 
Principals supports a significant increase in the Alaska state excise tax on cigarettes and on other tobacco 
products; and

BE IT FURTHER RESOLVED that the Alaska Association of Secondary School Principals 
calls upon the Alaska Legislature to enact a significantly higher state excise tax on all forms of tobacco, 
and to ensure that this higher tax rate is regularly increased to keep pace with inflation.

APPROVED: 10/22/96

Affiliated with National Association of Secondary School Principals and Alaska Council of School

mailto:aassp@alaska.net
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By: Dan LaSota
Introduced: 05/30/96
Adopted: 05/30/96

RESO LU TIO N  NO. 96-046

A RESO LU TIO N  SU PP O R TIN G  PA SSA G E OF A BILL INCREASIN G STA TE  TA XES
ON TOBACCO P R O D U C TS

W H EREA S, it has been determined that use of tobacco products can be 

hazardous to a person's health, cause premature death, increase costs for employers 

in all categories because of illnesses caused by smoking; and

W H EREA S, it has also been shown that secondary smoke is hazardous 

to the health of those breathing the smoke, especially senior citizens and children; and

W H EREA S, the segment of the population which increasingly uses 

tobacco products is teenagers and young adults; and

W H EREA S, it has been shown in places where there has been a 

significant tax increase on tobacco products, the amount of smokers, especially among 

young persons, has dramatically decreased; and

W H EREA S, the Governor of the State of Alaska has caused to be 

introduced a bill increasing taxes on the sale of tobacco products in the state; and

W H EREA S, if the bill is adopted, it is the intent of the Legislature, subject 

to appropriations, to use the revenues from the tax increase to establish an aggressive 

anti-tobacco campaign targeting children, as grants to municipalities to be used to

detect and prosecute those who sell or otherwise supply tobacco to children, and the

balance for state support of elementary and secondary education.

NOW, TH ER EFO R E, BE IT RESO LV ED  that the Fairbanks North Star 

Borough Assembly supports the passage of a bill increasing taxes on all tobacco 

products brought into the state from outside the state for sale, all tobacco made, 

manufactured, or fabricated in the state for sale in the state, or on tobacco products 

shipped or transported to a retailer in the state for sale by the retailer.
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BE IT FU R TH E R  RESO LV ED  that copies of this resolution shall be sent 

to the Honorable Tony Knowles, Governor, State of Alaska, and all members of the 

Alaska State Legislature.

P A S S E D  AND APPRO VED TH IS 30TH DAY OF MAY, 1996.

Ayes: Hove, Quakenbush, LaSota, Bartos, Parr and Kilgore
Noes: Logan, McBride, St. John and Chizmar

R E S O L U T IO N  N O . 9 6 -0 4 6
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Ch<z^l Kilgore 
Presiding Officer

<2$ I Kilgore

A TTEST:
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Alaska Association Secondary School Principals
Educational Leadership for Alaska’s Future 

1720 Otter Street • Anchorage, Alaska 99504-2634 
(907) 333-9613 • Fax (907) 333-3060 • aassp@alaska.net

RESOLUTION #96-9: SUPPORT FOR INCREASED TOBACCO TAX 

SUBMITTED BY: Alaska Association of Secondary School Principals

WHEREAS 3,000 children become regular smokers each and every day: and

WHEREAS most smokers begin by age 15 and are addicted by age 18 and 84% of Alaskan adult 
smokers started smoking between the ages of 10 and 20; and

WHEREAS children and teenagers nationwide constitute 90% of all new smokers; and

WHEREAS as many as one-third of all children who become smokers will eventually die from 
smoking-related diseases; and

WHEREAS 80% of teen smokers want to and have tried to quit, but only 1.2% succeed; and

WHEREAS use of smokeless tobacco among young men has increased nearly 300% in the past 
20 years; and

WHEREAS smokeless tobacco causes cancers of the gums, mouth, pharynx, larynx, and 
esophagus; and

WHEREAS Alaskan Natives suffer disproportionately from the burden of tobacco addiction and 
illness; and

WHEREAS higher tobacco prices have proven effective in reducing tobacco consumption, 
particularly among youth; and

WHEREAS Alaska has the sixth highest rate of smoking in the U.S. and the sixth highest rate 
of smoking-related deaths in the U.S. but has the 28th lowest state tobacco tax; and

WHEREAS the U.S. General Accounting Office has concluded that a 10% increase in the price 
of tobacco results in a 4% decrease in consumption among adults and a 10-14% decrease in consumption 
among youth; and

WHEREAS smokeless tobacco users are disproportionately young and economically 
disadvantaged, and therefore especially sensitive to tax increases; and

WHEREAS smoking-related death and disease cost the Alaska economy S 127.6 MUi !ON 
DOLLARS in 1991;

THEREFORE BE IT RESOLVED that the Alaska Association of Secondary School 
Principals supports a significant increase in the Alaska ^uite excise tax on cigarettes and on other tobacco 
products; and

BE IT FURTHER RESOLVED that the Alaska Association of Secondary School Principals 
calls upon the Alaska Legislature to enact a significantly higher stale excise tax on all forms of tobacco, 
and to ensure that this higher tax rate is regularly increased to keep pace with inflation.

APPROVED: 10/22/96

Affiliated with National Association of Secondary School Principals and Alaska Council of School

mailto:aassp@alaska.net
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• C/tizensTo Protect Kids from fobacco
1057 W. Fireweed Lane, Suite 204 • Anchorage, Alaska 99503 • (907) 277-8696 • Fax: (907) 263-2073

January 8,1997

The Honorable Johnny Ellis 
The Alaska Senate 
State Capitol 
Juneau, Alaska 99801

Dear Senator Ellis:

Those of us working on the tobacco tax campaign would like to wish you a happy and produc­
tive new year and let you know that we look forward to working with you in 1997 to save 
thousands of lives in the years ahead.

Tobacco issues continue to make headlines in Alaska and around the country, with frequent 
news stories about proposed FDA regulation of tobacco and implementation of the Synar 
Amendment by state governments. This letter is intended to clarify that while such efforts are 
worthwhile, a major tobacco tax increase ($1 per pack) is clearly the most effective tool we 
have to reduce tobacco use.

There is no “silver bullet” for ending the tobacco epidemic. A comprehensive approach 
that includes tax increases, media campaigns, innovative school programs, advertising restric­
tions, clean indoor air laws, and enforcement of youth access laws should be our goal.

The $1 per pack tobacco tax increase must be the cornerstone of a comprehensive 
tobacco control strategy, and should be enacted first. In a report produced by a panel of 
experts, the National Cancer Institute concluded that “few measures exhibit the speed and 
magnitude of impact achieved by increasing taxation on tobacco products... Increasing tobacco 
excise taxes must be considered an essential and primary component of any comprehensive 
tobacco control program." The $1 per pack tobacco tax increase will have immediate and 
dramatic impact on youth smoking and smokeless tobacco rates in every community in the 
state, without creating any financial drain on the state budget.

While there should be continuing efforts to enforce existing laws against selling tobacco 
to minors, reducing youth access to tobacco is easier said than done. The goal of the 
Division of Alcoholism and Drug Abuse is to increase vendor compliance to 80% (from the 
current rate of 64%), in keeping with the provisions of the federal “Synar" law. However, 
recent research conducted in M assachusetts shows that even when 80% of stores refuse to 
sell to minors, kids can still buy tobacco products. The researchers concluded that “compliance 
rates above 90% must be achieved before the youths in the community begin to have difficulty 
purchasing tobacco." While this is a worthwhile goal that we support, it is unlikely that we will 
be able to achieve it any time soon.

A M E R I C A N  
&  C A N C E R  
f S O Q E T r

Alaska Native 
Health Board

A m erican H eart i  
Association-;
Fighting Htarl Dinas t 

and Stroke

AMERICAN
LUNG
ASSO CIATIO N.

W tfttm  Facfftc D M rio * of Alaska
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L ikew ise , restricting tobacco sales to liquor outlets only, as some have proposed, makes 
a lot of sense but will be extremely difficult to achieve. Convenience s to re s  ty p ic a l ly  m ake 
more th a n  h a lf th e ir  p ro f its  from  tobacco sales. A n y  change in  the  la w  w i l l  be m e t w ith  ex trem e 
res is tence, w ith  the  tobacco in d u s try  p ro v id in g  f in a n c ia l s uppo rt to  th e  oppos ition . A ga in , th e  
bes t o p tio n  to  reduce teen sm ok in g  is  to  pass the  $ 1  p e r p a ck  tobacco ta x  increase.
While valuable as part of a comprehensive effort, FDA regulation of tobacco products 
will not adequately address the tobacco epidemic in Alaska. Even i f  th e  re g u la tio n s  are 
im p lem en ted , th e y  w i l l  n o t have th e  k in d  o f d ram a tic  im pac t on y o u th  sm ok ing  th a t can be 
aclueved th ro u g h  a  m a jo r tobacco ta x  increase.
The p roven e ffec tiveness o f tobacco ta xa tion , th e  s tro n g  pub lic  s uppo rt fo r  th e  ta x , and th e  fa c t 
th a t th e re  is  no cos t to  s ta te  gove rnm en t are a ll reasons to  suppo rt th e  p roposed $ 1  p e r pack 
ta x  in crease in  A la ska . A s th e  Alaska Journal of Commerce s ta te d  in  an e d ito r ia l la s t summer:

We can save thousands of lives in Alaska by protecting our kids from tobacco, and 
the best way 10  do that is to increase the state cigarette tax...It should be an easy 
choice and a no-lose situation. We can decrease the deaths from smoking while 
decreasing the dollars taken from the state savings account to support the budget, 
and we can reduce our future expenditures on health care.

P lease fee l free to  con ta c t us fo r m ore in fo rm a tio n . W e lo o k  fo rw a rd  to  ta lk in g  w ith  you  so m .
S in ce re ly ,

Am e ric a n  C ancer S oc ie ty  (A laska ) Am e rica n  H ea rt A sso c ia tio n  (A laska )

L a r r y  D ic k e rs o n
E xe cu tiv e  D ire c to r
Am e ric a n  L u n g  A sso c ia tio n  (A laska )

E xe cu tiv e  D ire c to r 
A la s k a  N a tive  H ea lth  B oa rd
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Bill Version: &&>(£&>

Revision Date: _________________
Title:

STATE OF ALASKA
1997 LEGISLATIVE SESSION

^ (S) Publish Date: / / ~7~

. . .  to the collection by victims of restitution
Dept. Affected: 

'BRU:
Department of Law

Criminal Division/Civil Division
safety of victims ■ ■ mental examinations of victims . . rights of victims Component: Criminal Division/General Legal Services
Sponsor: Rules Committee___________________  _________
Requester: Governor
E x p e n d i t u r e s / R e v e n u e s

COMPONENT SERIAL NO. 
( T h o u s a n d s  o f  D o l l a r s )

2085/2087

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0 .0 0.0 0.0

fCAPITAL EXPENDITURES
|CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 1
1006 GF/MHTIA
OtherTOTAL 0.0 0 .0 0.0 0.0 0.0 0.0
Estimate of any current year (FY97) cost: 9 0.0
POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
This bill implements the "rights o f crime victims" amendment contained in art. I, sec. 2 4 , o f the Alaska 
Constitution. Specifically, the bill amends AS 12 .61  by providing that the victim has a right to be present at 
every proceeding in a criminal prosecution or delinquency adjudication in which the defendant or a minor has the 
right to be present. Further, the bill amends provisions in the substantive and procedural criminal law to 
facilitate, particularly from the victim's perspective, the prosecution o f a person charged with a crime or the 
adjudication o f a minor for delinquent acts. The bill also adopts provisions intended to better protect the safety 
and welfare o f victims, other persons, and the community. It requires a court to consider the safety o f the 
victim in setting bail and conditions o f release. It makes it a class A misdemeanor to interfere with the report to 
law enforcement o f a domestic violence crime. Finally the bill facilitates the collection o f restitution by providing 
that the weekly income and liquid assets exemptions from execution do not apply to collection by a victim of 
court-ordered restitution from  a prisoner.

This bill will have no fiscal impact on the Departmenypf Law
Prepared by: Joan M. Kasson t^V \  / / I  • j
Division: Administrative Services Division
Approved by Commissioner: 
Agency: _______ Department of Law

■ - / , - -  torney Genera

Phone: 
Date: [
Date:

465-5370
1/21/97
1/21/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 10/96) 97fisno.xls/DBR Page 1 of 1

FISCAL NOTE



1997 LEG ISLA TIVE SE SSIO N

Revision Date: _________________

S T A T E  O F  A L A S K A

F I S C A L  N O T E

BILL NO:

No.. 6
Version:

s) Publish Date:

Title: Victim’s PJqLts
Dept. Affected: 
BRU:
Component:

Public Safety
Alaska State Troopers
Detachments

Sponsor:
Requestor:

Rules Committee
Governor COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENUES: (Thousands o f  D o lla rs ) (inflation not included)
OPERATING FY 98 FY 99 FYOO FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-
CHANGE IN REVFNU ES { ) - 0 - - 0 " - 0 - - 0 - - 0 - - 0 -

Revenue Code

FUNDING: (Thousands o f  D o lla rs )
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Proaram
1006 GF/MHTIA
Other
TOTAL . ______ ................... -0- -0- -0- -0- -0- -0-

Estimate o f current year (FY 97) impact: $ 

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
This bill will have a negligible fiscal impact to the Division of Alaska State Troopers.

Prepared By: Lt. Dan Lowden______________________________________   Phone 269-5412______________________
Division: Alaska State Troopers_________________________________  Date: January 2 1 ,1 9 9 7______________

Approved by Commissioner: - J O t ______________ Date: L £ jd / ± 2 .____________
Agency: Ronald L. Otte, Department of Public

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office
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Revision Date: ________________
Title:

STATE OF ALASKA
1997 LEGISLATIVE SESSION

F IS C A L  N O T E  ^ No. 2-
ill Version: 'S& C ?(n

Victims Omnibus Bill

(S) Publish Date: t/ Z ftfa  7 - 

Dept. Affected:___________Corrections _____

Sponsor:
Requester:

Ku liip  commie te e
.BRU:
Component:

ALL
ALL

Governor COMPONENT SERIAL NO.
E x p e n d i t u r e s / R e v e n u e s

#0694

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS 25.2 63.6 102.1
TOTAL OPERATING 0.0 0 .0 0.0 25.2 63.6 102.1

I CAPITAL EXPENDITURES I I I i ! I I
ICHANGE IN REVENUES ( » I I I I I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other

25.2 63.3 102.1

TOTAL 0.0 0.0 0.0 25.2 63.6 102.1
Estimate of any current yeer (FY97) cost: $ 0 .0
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)
Section 6 o f this legislation changes the definition o f "serious provocation" fo r purposes o f the "heat o f 
passion" defense to a charge o f murder. This change will prevent the need to use se lf defense fo r qualifying as 
serious provocation by the victim for purposes o f the "heat o f passion" defense. The Department o f Law 
estimates there may be one case per vear that is affected by this legislation. This will result in an additional 
10 years (actual time) o f incarceration per individual. The average daily cost o f prison care is $ 1 0 5 .2 7 .

The fiscal impact of this legislation would not occur until the year 2001 because the convicted felon would 
have received a 5 year sentence under current law. The additional sentence (cost! would begin after this time 
is served.

Prepared by: Bruce Richards_____________________________________________  Phone: 465-3307
Division: Office of the Commissioner  ) Date: 1/21/97ner________________________________s— Y

Margaret M. Pugh 
Department of CoTrectionsb

Approved by Commissioner:______________ Margaret M. Pugh Date: 1/21/97
Agency: _____________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furthor distribution information, call the Governor's Legislative Office

(Rev 11/95) 97flsno.xls/DBR 1 of 1



F IS C A L  N O T E

Revision Dale:

STATE OF ALASKA
1997 LEGISLATIVE SESSIO “ t l  jn :

*
No .J _

(S) Publish Date:

Title: Omnibus victim’s
Dept. Affected: Health and Social Services 

BRU: #N/A
Component: #N/A

S p o n so r R ules C om m it

Requestor Cnyprnnr
COMPONENT SERIAL NO._

See also(SN#):

OPERATING FY98 FY99 FYOO FY01 FY02 FY03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES

CHANGES IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please specify)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current year (FY97) cost: SO.O

ANALYSIS: (Attach a separate page if necessary)
We find that this bill proposed legislation has no fiscal impact on the Division or the Department. We have 
consulted with DFYS and it is our joint opinion that administratively our Social Workers and staff will have to be 
made aware of their responsibilities to advocate for victims and victims rights.

PrepalfeW by: ^
DiWsion: . /  s.

Approved by Commissioner:

Phone:
Date: 01/23/97

tarcn Perdue, Commissioner Date
Agency: Department of Hcnlth & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution Information, call the Governor’s  Legislative Office

(novi<yefi)nsnoto*is/DAs.DHSs Page 1 of /



SB 66 - V IC TIM S’ R IG H TS
SECTIONAL ANALYSIS

Sections one and 14 (proposed AS 12.61.010(a)(1) and (2)) implement art. I, sec. 24 o f  the 
Alaska Constitution by allowing the victim to be present at every stage o f  a criminal 
prosecution where a defendant has a right to be present, and to be notified o f every hearing 
where the defendant’s release from custody will be considered; (AS 47.12.110(b) was 
adopted in 1996 to allow the victim o f a delinquent act to be present at every hearing where 
the juvenile has a right to be present.)

Sections two th rough  five create an exception to the weekly earnings and liquid assets 
exemptions from execution to allow a victim, in attempting to collect on an order of 
restitution, to levy upon assets held by a prisoner outside an institution (assets held inside the 
institution are already available to victims under AS 09.38.030(f)).

Section six amends the definition o f “serious provocation” in the heat o f  passion defense to a 
murder charge to specify that an unreasonable belief in the need to act in self defense may not 
be considered serious provocation for the heat of passion defense to murder. (Note that a 
reasonable belief in the need to act in self defense is a defense to murder, but it is not part o f 
the heat o f passion defense.)

Section seven amends the definition o f  “incapacitated” in the sexual assault statutes. Sexual 
Assault in the Third Degree, for example, prohibits sexual contact with a person who the 
offender knows is incapacitated. The definition is amended so that the state, in proving its 
case, must prove either that the victim was temporarily unable to appraise the nature o f  his or 
her conduct, or that the victim was temporarily unable to express unwillingness to act. At 
present the statutes require the state to prove both in order establish its case.

Section eight adds a new provision to the criminal code making it a class A misdemeanor to 
interfere with a person who is reporting or attempting to report a crime o f domestic violence 
to the police.

Sections nine th rough 12 amend the bail statutes to require that the safety o f  the victim be 
considered by the court when it makes decisions concerning bail and conditions o f release for 
the defendant pending trial, sentence, and appeal.



Section 13 limits the cases where the court can order a victim to undergo a psychiatric or 
psychological examination to cases where (1) the victim’s psychiatric condition is an element 
o f the offense (for example, in sexual assault in the first degree under AS 11.41.410(a)(3), the 
defendant is charged with sexual penetration with a person who the defendant knows is 
mentally incapable and who is under the defendant’s care); or (2) the state gives notice that it 
will rely on evidence that the victim is suffering from a continuing psychological condition 
(such as rape trauma syndrome).

Sections 14 and 15 amend the victims’ rights statute by specifying that a victim has the right 
to be present in any proceeding in the prosecution o f a defendant or adjudication of a minor 
where the defendant or juvenile has the right to be present, and that a victim has the right to 
notice o f  any hearing where the defendant’s release from custody will be considered. 
Additionally, notice to victims required by other provisions o f  law, for example, the right to 
notice o f  a hearing to consider discretionary parole o f  a prisoner, are set forth in the victims’ 
rights statute, so that a person may turn to one place in the law to find the rights o f victims.

Section 16 provides that custody o f the body o f a deceased person transfers to his or her 
family at the completion o f  a medical death investigation, and that a subsequent autopsy may 
not be ordered if the state medical examiner has performed an autopsy and has documented 
the procedure with photographs.

Section 17 provides that applications and personally identifying information in the files o f the 
Violent Crimes Compensation Board are confidential.

Section 18 allows victims who are subpoenaed to testify at the grand jury, who live more than 
50 miles from the site o f the grand jury or who must customarily fly to the site o f  the grand 
jury, to testify telephonically. Other witnesses are allowed under present law to testify by 
telephone under these circumstances.

Section 19 amends the Alaska Rules o f Evidence to allow, in a prosecution o f a crime 
involving domestic violence or interfering with a report o f domestic violence, evidence to be 
introduced that the defendant has committed other crimes involving domestic violence or 
interfering with the report o f  a crime involving domestic violence against the same or another 
victim.

Sections 20 -  24 include effective date, applicability, court rule and repealer provisions, and 
the court rule change notations.
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a  CRIMINAL DIVISION CENTRAL 
OFFICE
P.O. BOX 110300 
JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3428
FAX: (907)465-4043

PLEASE REPLY TO:

TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW

CRIMINAL DIVISION O OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS

January 30, 1997 310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501-2064
PHONE: (907)269-6250
FAX: (907)269-6270

The Hon. Gary Wilken 
Chair, Senate Health, Education, and 

Social Services Committee 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

Dear Senator Wilken:

Senate Bill 66, which implements art. I, sec. 24 of the Alaska Constitution, Rights 
o f Crimes Victims, was introduced January 28, 1997, and referred to your committee. I am 
writing to request that the bill be scheduled for hearing at your earliest convenience.

Crimes victims often say that they are victimized twice - first by the defendant, and 
second by the criminal justice system that prosecutes the defendant. Senate Bill 66 contains 
amendments to the substantive and procedural law which will help victims through the prosecution 
process, so that they will understand the system better, and so that the system better protects them.

If you have any questions about the bill or require any further information, please 
feel free to call me any time.

Re: SB 66 (Victims’ Rights)

Very truly yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Anne D. Carpeneti 

Assistant Attorney General

ADC.jf



T o n y  K n o w i . e s
G O V ER N O R

P.O. Box 110001 
Juneau. Alaska 99811-0001 

(907) 465-3500 
Fax (907) 465-3532

St a t e  o f  A l a s k a
O F FIC E  O F TH E G O V ERN O R

J u n e a u

January  27, 1997

The H onorab le  M ike M iller 
P residen t o f  the Senate 
A laska State Legislature 
State C apitol 
Juneau, A K  99801-1182

D ear P residen t M iller:

In a civ ilized  society, people  w ho are crim inally  w ronged by others do no t seek personal 
re tribution; rather, socie ty  seeks ju stice  on b e h a lf  o f  the victim . There have been 
instances, how ever, w hen our efforts to insure a fa ir trial for defendants have caused us to 
ignore o r overlook the rights o f  victims. In response, the people o f  A laska ra tified  in 
1994 the R ights o f  C rim e V ictim s am endm ent to our state  C onstitution as art. I, sec. 24. 
This b ill I transm it to you today will im plem ent the v ic tim s’ rights am endm ent through 
substan tive and procedural changes to our law.

The bill guarantees a  victim  has the right to be p resen t a t eveiy  proceeding during a 
c rim inal p rosecution  or delinquency adjud ication  in w hich  the defendant o r m inor has the 
right to  be present. A lthough the constitu tion exp lic itly  provides this right, victim s in our 
state are still occasionally  excluded from  hearings. T his exclusion can be very d ifficu lt 
for victim s, particu larly  those w ho have lost fam ily m em bers as a resu lt o f  the crim e.

The constitu tional am endm ent provides that victim s have the right to be reasonably  
pro tected  from  a defendant through bail requirem ents o r conditions o f  release p rio r to the 
d e fen d an t’s trial. In the sp irit o f  that provision, this bill requires the court to consider the 
safety  o f  the victim  w hen setting bail and im posing conditions o f  release.

The bill also closes up certain  loopholes in the law  that a llow  the crim e o f  m urder to be 
reduced to m anslaughter. It’s clear these loopholes w ere  an unintended resu lt o f  a 1980 
change in the law. In addition, provisions in this legislation w ill m ake it easier fo r 
victim s to co llect restitu tion  from  prisoners.



#

I also feel it is im portant to address in this bill an unfortunate situation that arose from  the 
recent tragic m urder o f  A laska State T rooper B ruce Heck w hile on duty. A successful 
defense request for a  subsequent au topsy  on T rooper H eck delayed h is fam ily ’s plans for 
crem ation. This caused needless suffering fo r a fam ily already stricken w ith grief. A 
provision in this bill will tighten the param eters for allow ing subsequent autopsies, in the 
hope o f  shielding o ther fam ilies from  this unnecessaiy  pain.

Finally, the bill continues the effo rt I began last year in m y legislation to fight dom estic 
v iolence by m aking it a class A m isdem eanor to interfere w ith a person w ho is attem pting 
to report a dom estic violence offense to  the police.

The people o f  A laska told us in 1994 they  w ant v ic tim s’ rights clearly  protected in the 
state C onstitution. This bill w ill pu t th a t public sentim ent into practice.

The Honorable Mike M iller
January 23, 1997
Page 2

Sincerely,

G overnor
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shall be passed. No law impairing the obligation 
of contracts, and no law making any irrevocable 
grant of special privileges or immunities shall 
be passed. No conviction shall work corruption 
of blood or forfeiture of estate.

SECTION 16. CIVIL SUITS; TRIAL BY 
JURY. In civil cases where the amount in con­
troversy exceeds two hundred fifty dollars, the 
right of trial by a jury of twelve is preserved to 
the same extent as it existed at common law. The 
legislature may make provision for a verdict by 
not less than three-fourths of the jury and, in 
courts not of record, may provide for a jury of 
not less titan six or more than twelve.

SECTION 17. IMPRISONMENT FOR 
DEBT. 'Ihereshall be no imprisonment fordebt. 
This section does not prohibit civil arrest of ab­
sconding debtors.

SECTION 18. EMINENT DOMAIN. Pri­
vate property shall not be taken or damaged for 
public use without just compensation.

SECTION 19. RIGITTTO KEEP AND BEAR 
ARMS. A well- regulated militia being neces­
sary to the security of a free state, the right of the 
people to keep and bear arms shall not be in­
fringed. The individual right to keep and bear 
arms shall not be denied or infringed by theState 
or a political subdivision of the State.

SECTION 20. QUARTERING SOLDIERS.
No member of the armed forces shall in time of 
peace be quartered in any house without the con­
sent of the owner or occupant, or in time of war 
except as prescribed by law. The military shall 
be in strict subordination to the civil power.

SECTION 21. CONSTRUCTION. Theenu- 
meration of rights in this constitution shall not 
impair or deny others retained by the people.

SECTION 22. RIGHT OF PRIVACY. Hie
right of the people to privacy is recognized and 
shall not be infringed. The legislature shall 
implement this section.

SECTION 23. RESIDENT PREFERENCE.
This constitution does not prohibit theState from 
granting preferences, on the basis of Alaska resi­
dence, to residents of the State over nonresidents 
to the extent permitted by the Constitution of die 
United States.

SECTION 24. RIGHTS OF CRIME VIC­
TIMS. Crime victims, as defined by law, shall 
have the following rights as provided by law: the 
right to oe reasonably protected from the accused 
through the imposition of appropriate bail or 
conditions of release by the court; the right to 
confer with theprosecution; the right to be treated 
with dignity, respect, and fairness during all 
phases of the criminal and juvenile justice pro­
cess; the right to timely disposition of the case 
following the anest of the accused; the right to 
obtain Information about and be allowed to be 
present at all criminal or juvenile proceedings 
where the accused has the right to be present; 
the right to be allowed to be heard, upon request, 
at sentencing, before or after conviction or juve­
nile adjudication, and at any proceeding where 
the accused’s release from custody is considered; 
the right to restitution from the accused; and the 
right to be informed, upon request, of the 
accused’s escape or release from custody before 
or after conviction or juvenile adjudication.

ARTICLE II.
THE LEGISLATURE.

SECTION I. LEGISLATIVE POWER; MEM­
BERSHIP. The legislative power of the State is 
vested in a legislature consisting of a senate with 
a membership of twenty and a house of repre­
sentatives with a membership of forty.

SECTION 2. MEMBERS* QUALIFICA­
TIONS. A member of the legislature shall be a 
qualified voter who has been a resident of Alaska 
for at least three years and of the district from 
which elected for at least one year, immediately 
preceding his filing for office. A senator shall be

at least twenty-five years of age and a represen­
tative at least twenty-one years of age.

SECTION 3. ELECTION AND TERMS. Leg- 
islatorsshall be elected at general elections. Their 
terms begin on the fourth Monday of the Janu­
ary following election unless otherwise provided 
by law. The term of representatives shall be two 
years, and the term of senators, four years. One- 
half of the senators shall be elected every two 
years.

SECTION 4. VACANCIES. A vacancy in the 
legislature shall be filled for the unexpired term 
as provided by law. If no provision is made, the 
governor shall fill the vacancy by appointment.

SECTION 5. DISQUALIFICATIONS. No
legislator may hold any other office or position 
of profit under the United States or the State. 
During the term for which elected and for one 
year thereafter, no legislator may be nominated 
elected, or appointed to any other office or posi­
tion of profit which has been created, or the sal­
ary or emoluments of which have been increased, 
while he was a member. This section shad not 
prevent any person from seeking or holding the 
office of governor; secretary of state, or member 
of Congress. This section shall not apply to em­
ployment by or election to a constitutional con­
vention.

SECTION 6. IMMUNITIES, ’egislatorsmav 
not be held to answer before any other tribunal 
for any statement made in the exercise of their 
legislative duties while the legislature is in ses­
sion. Members attending, going to, or returning 
from legislative sessions are not subject to civil 
process and are privilegeu from arrest except for 
felony or breach of the peace.

SECTION 7. SALARY AND EXPENSES.
Legislators shall receive annual salaries. They 
may receive a per diem allowance for expenses 
while in session and are entitled to travel expenses 
going to and from sessions. Presiding officers 
may receive additional compensation.

iaska Constitution of the State of Alaska 7
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395 Offenses Against Public Order § 11.61.190

(2) renders a highway impassable or passable only with unreasonable inconvenience 
or hazard.

(b) It is an a f f i r m a t i v e  defense to a prosecution under (a)(1) of this section that
(1) the defendant took reasonable steps to remove the substance from the highway; 

and
(2) no person suffered physical injury as a result of the presence of the substance od  

the highway.
(c) Obstruction of highways is a class B misdemeanor. (§ 7 ch 166 SLA 1978)

Collateral references. — 39 Am. Jur. 2d, High­
ways, Streets and Bridges, 88 281-310. ,

39AC.J.S., Highways, {5 217-231.

Sec. 11.61.160. Recruiting a gang member in the first degree, (a) A person 
commits the crime of recruiting a gang member in the first degree if the person uses or 
threatens the use of force against a person or property to induce a person to participate 
in a criminal street gang or to commit a crime on behalf of a criminal street gang.

(b) Recruiting a gang member in the first degree is a class C felony. (§ 2 ch 60 SLA 
1996)

Effective dates. — Section 13, ch. 60, SLA 1996 
makes thia section effective September 1,1996.

Sec. 11.61.165. Recruiting a gang member in the second degree, (a) A person 
commits the crime of recruiting a gang member in the second degree if the person is 18 
years of age or older and, without force or the threat of force, encourages or recruits a 
person who is under 18 years of age and at least three years younger than the offender 
to participate in a criminal street gang.

(h) Recruiting a gang member in the second degree is a class A misdemeanor. (§ 2 ch 
60 SLA 1996)

Effective dates. — Section 13, ch. 60, SLA 1996 
makes this section effective September 1,1996.

A r t i c l e  2 . W e a p o n s  a n d  E x p lo s iv e s .

Section Section
130. Misconduct involving weapons in the first do- 210. Misconduct involving weapons in the fourth de­

gree gree
195. Misconduct involving weapons in the second 220. Misconduct involving weapons in tho fifth de- 

degree gree
200. Misconduct involving weapons in the third de- 240. Criminal possession of explosives

gree 250. Unlawful furnishing of explosives

Collateral references. — 31 Am. Jur. 2d, Explo­
sions and Explosives, §8 121-130; 79 Am. Jur. 2d, 
Weapons and Firearms, 88 1-34.

35 C.J.S., Explosives, § 1 et seq; 94 C.J.S., Weap­
on, 88 3-25.

Validity and construction of gun control laws, 28 
ALR3d 845.

Validity of state statutes restricting right of aliens

to bear arms, 28 ALR4th 1096.
Sufficiency of evidence of possession in prosecution 

under statute prohibiting persona under indictment 
for or convicted of crime from acquiring, having, 
carrying or using firearms or weapons, 43 ALR4th 
788.

Validity of state statute proscribing possession or 
carrying of knife, 47 ALR4th 651.

Sec. 11.61.190. Misconduct involving weapons in the first degree, (a) A person 
commits the crime of misconduct involving weapons in the first degree if  the person

(1) uses or attempts to use a firearm during the commission of an offense under AS 
U.71.010 —  11.71.040- nr



§ 11.61.195 C r im in a l  L aw 396

(2) discharges a firearm from a propelled vehicle while the vehicle is being operated 
and under circumstances manifesting substantial and unjustifiable risk of physical 
injury to a person or damage to property.

(b) Misconduct involving weapons in the first degree is a class A felony. (§ 10 ch 79 SLA 
1992; am § 3 ch 60 SLA 1996)

Effect of amendments. — The 1996 amendment, graph (1), added paragraph (2), and made n related 
effective September 1, 1996, in subjection (a), redes- stylistic chunge. 
ignated a portion of the existing language as para-

Sec. 11.61.195. Misconduct involving weapons in the second degree, (a) A
person c o m m i t s  the crime of misconduct involving weapons in the second degree if  the 
person knowingly

(1) possesses a firearm during the commission of an offense under AS 11.71.010 —  
11.71.040; or

(2) violates AS 11.61.200(a)(1) and is within the grounds of or on a parking lot 
immediately adjacent to

(A) a public or private preschool, elementary, junior high, or secondaiy school without 
the permission of the chief administrative officer of the school or district or the designee 
of the chief administrative officer; or

(B) a center, other than a private residence, licensed under AS 47.33 or AS 47.35 or 
recognized by the federal government for the care of children.

(b) Misconduct involving weapons in the second degree is a class B felony. (§ 10 ch 79 
SLA 1992; am § 1 ch 124 SLA 1994; am § 2 ch 130 SLA 1994)

Effect of amendments. — The first 1994 amend- Tho second 1994 amendment, effective January 1, 
ment, effective January 1, 1996, substituted “AS 1995, substituted "AS 47.33 or AS 47.36.010 — 
47.35" for “AS 47.35.010 — 47.35.076” in subpara- 47.35.070" for “AS 47.35.010 —47.35.075” in subpara­
graph (aX2XB). graph (aX2XB).

Sec. 11.61.200. Misconduct involving weapons in the third degree, (a) A per­
son commits the crime of misconduct involving weapons in the third degree if the person

(1) knowingly possesses a firearm capable of being concealed on one’s person after 
having been convicted of a felony or adjudicated a delinquent minor for conduct that 
would constitute a felony if  committed by an adult by a court of this state, a court of the 
United States, or a court of another state or territory;

(2) knowingly sells or transfers a firearm capable of being concealed on one's person to 
a person who has been convicted of a felony by a court of this state, a court of the United 
States, or a court of another state or territory;

(3) manufactures, possesses, transports, sells, or transfers a prohibited wearon;
(4) knowingly sells or transfers a firearm to another whose physical or mental 

condition is substantially impaired as a result of the introduction of an intoxicating liquor 
or controlled substance into that other person's body;

(5) removes, covers, alters, or destroys the manufacturer's serial number on a firearm 
with intent to render the firearm untraceable;

(6) possesses a firearm on which the manufacturer’s serial number has been removed, 
covered, altered, or destroyed, knowing that the serial number has been removed, 
covered, altered, or destroyed with the intent of rendering the firearm untraceable;

(7) violates AS 11.46.320 and, during the violation, possesses on the person a firearm 
when the person’s physical or mental condition is impiured as a result of the introduction 
of an intoxicating liquor or controlled substance into the person’s body;

(8) violatesAS 11.46.320 or 11.46.330 by entering or remaining unlawfully on premifie® 
or in a propelled vehicle in violation of a provision of an order issued or filed under AS 
18.66.100 —  18.66.180 or issued under former AS 25.35.010(b) or 25.35.020 and, durin* 
the violation, possesses on the person a defensive weapon or a deadly weapon, other than 
an ordinary pocketknife;
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(9) communicates in person with another in violation of AS 11.56.740 and, during the 
communication, possesses on the person a defensive weapon or a deadly weapon, other 
than an ordinary pocketknife;

(10) resides in a dwelling knowing that there is a firearm capable of being concealed on 
one’s person or a prohibited weapon in the dwelling if the person has been convicted of a 
felony by a court of this state, a court of the United States, or a court of another state or 
territory, unless the person has written authorization to live in a dwelling in which there 
is a concealable weapon described in this paragraph from a court of competent jurisdic­
tion or from the head of the law enforcement agency of the community in which the 
dwelling is located; or

(11) discharges a firearm from a propelled vehicle while the vehicle is being operated 
in circumstances other than described in AS 11.61.190(a)(2).

(b) It is an affirmative defense to a prosecution
(1) under (a)(1) of this section that
(A) the person convicted of the prior offense on which the action is based received a 

pardon for that conviction;
(B) the underlying conviction upon which the action is based has been set aside under 

AS 12.55.085 or as a result of post-conviction proceedings; or
(C) a period of 10 years or more has elapsed between the date of the person’s 

unconditional discharge on the prior offense or adjudication of juvenile delinquency and 
the date of the violation of (a)(1) of this section, and the prior conviction or adjudication 
of juvenile delinquency did not result from a violation of AS 11.41 or of a similar law of 
the United States or of another state or territory;

(2) under (a)(2) or (10) of this section that
(A) the person convicted of the prior offense on which the action is based received a 

pardon for that conviction;
(B) the underlying conviction upon which the action is based has been set aside under 

AS 12.55.085 or as a result of post-conviction proceedings; or
(C) a period of 10 years or more has elapsed between the date of the person’s 

unconditional discharge on the prior offense and the date of the violation of (a)(2) or (10) 
of this section, and the prior conviction did not result from a violation of AS 11.41 or of a 
similar law of the United States or of another state or territory.

(c) It is an affirmative defense to a prosecution under (a)(3) of this section that the 
manufacture, possession, transportation, sale, or transfer of the prohibited weapon was 
in accordance with registration under 26 U.S.C. 5801-5872 (National Firearms Act).

(d) It is an affirmative defense to a prosecution under (a)(ll) of this section that the 
person was using a firearm while hunting, trapping, or fishing in a manner not prohibited 
by statute or regulation.

(e) The provisions of (a)(3) and (11) of this section do not apply to a peace officer acting 
within the scope and authority of the officer’s employment.

(f) As used in this section,
(1) “prohibited weapon” means any
(A) explosive, incendiary, or noxious gas
(i) mine or device that is designed, made, or adapted for the purpose of inflicting 

serious physical iry'ury or death;
(ii) rocket, other than an emergency flare, having a propellant charge of more than four 

ounces;
(iii) bomb; or
(iv) grenade;
(B) device designed, made, or adapted to muffle the report of a firearm;
(C) firearm that is capable of shooting more than one shot automatically, without 

®anual reloading, by a Bingle function of the trigger; or
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Sec. 11.61.210. Misconduct involving weapons in the fourth degree, (a) A
person commits the crime of misconduct involving weapons in the fourth degree if the 
person

(1) possesses on the person, or in the interior of a vehicle in which the person is 
present, a firearm when the person's physical or mental condition is impaired as a result 
of the introduction of an intoxicating liquor or a controlled substance into the person’s 
buJy rircumstanceB other than described in AS 11.61.200(a)(7);

(2) discharges a firearm from, on, or across a highway;
(3) discharges a firearm with reckless disregard for a risk of damage to property or a 

risk of physical injury to a person;
(4) manufactures, possesses, transports, sells, or transfers metal knuckles;
(5) manufactures, sells, or transfers a switchblade or a gravity knife;
(6) knowingly sells a firearm or a defensive weapon to a person under 18 years of age;
(7) other than a preschool, elementary, junior high, or secondary school student, 

knowingly possesses a deadly weapon or a defensive weapon, without the permission of 
the chief administrative officer of the school or district or the designee of the chief 
administrative officer, within the buildings of, on the grounds of, or on the school parking 
lot of a public or private preschool, elementary, junior high, or secondary school or while 
participating in a school-sponsored event, except that a person 21 years of age or older 
may possess

(A) a deadly weapon, other than a loaded firearm, in the trunk of a motor vehicle or 
encased in a closed container in a motor vehicle;

(B) a defensive weapon;
(C) an unloaded firearm if  the person is traversing school premises in a rural area for 

the purpose of entering public or private land that is open to hunting and the school board 
with jurisdiction over the school premises has elected to have this exemption apply to tbe 
school premises; in this subparagraph, “rural” means a community with a population of 
5,500 or less that is not connected by road or rail to Anchorage or Fairbanks or with a 
population of 1,500 or less that is connected by road or rail to Anchorage or Fairbanks; or

(8) being a preschool, elementary, junior high, or secondary school student, knowingly 
possesses a deadly weapon or a defensive weapon, within the buildings of, on the grounds 
of, or on the school parking lot of a public or private preschool, elementary, junior high, 
or secondary school or while participating in a school-sponsored event, except that a 
student may possess a deadly weapon, other than a firearm as defined under 18 U.S.C. 
921, or a defensive weapon if  the student has obtained the prior permission of the chief 
administrative officer of the school or district or the designee of the chief administrative 
officer for the possession.

(b) [Repealed, § 4 ch 63 SLA 1990.]
(c) The provisions of (a)(7) of this section do not apply to a peace officer acting within 

the scope and authority of the officer’s employment.
(d) Misconduct involving weapons in the fourth degree is a class A misdemeanor. (5 7 

ch 166 SLA 1978; am §§ 21, 22 ch 102 SLA 1980; am §§ 2,4 ch 63 SLA 1990; am § 7 ch 
59 SLA 1991; am §§ 15,16 ch 79 SLA 1992; am §§ 1, 2 ch 33 SLA 1995)

Rc visor’a notes. — Subsection (c) was enacted as 1992, substituted “fourth degree" for “second degree 
(d). Relettered in 1995. Subsection (d) was formerly near the beginning of subsection (a) and in BubsectioD 
lb); relettered as (c) in 1980 and relettered again in (d); and added paragraph (aX6) and made relaiw 
1995. stylistic changes.

Effect of amendments. — The 1990 amendment The 1995 amendment, effective August 17.
added "in circumstances other than described in AS added paragraph (aX7), made a related styu*0
11.61.200 (aX7)” at tho end of paragraph (aXl) and change, and added subsection (c). 
repealed subsection (b). Legislative history reports. — For a roP°,QfW)

The 1991 amendment, effective September 15, Chapter 102, SLA 1980 (HCS CSSD 511). eoe t 
1991, in subsection (a), rewrote paragraph (1) and Senate Journal Supplement, No. 44, May 29, 29,
added paragraphs (4) and (6). 1980 House Journal Supplement, No. 79, May

The 1992 amendment, effective September 14, 1930.
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SPO N SO R  STATEM ENT 
FOR SENATE BILL 70 

"UNLAW FUL D ISC H A R G ES OF FIREARM S"

Senate Bill 70 provides strong new deterrents to individuals who unlawfully discharge 
firearms at buildings.

Last year an Anchorage family was awoken in the middle of the night to a barrage of 
gunfire. The next day, the Anchorage Police Department found five bullets lodged in 
various locations of the family’s home. Juneau has witnessed seven separate accounts 
of shootings at dwellings in the last year alone. Under current state law, the unlawful 
discharge of a firearm at a building is only a misdemeanor.

SB 70 creates a new felony offense for the unlawful discharge of firearms at or in the 
direction of a building. The legislation also creates a stiffer penalty for those individuals 
charged with discharging a firearm in the direction of a building with reckless disregard 
for a risk that the building is occupied. Senate Bill 70 also adds the "unlawful discharge 
of a firearm in the first or second degree" to the list of possible automatic waiver crimes 
for certain juveniles. Minors, at least 16 years of age at the time of offenses, would be 
charged, prosecuted and sentenced in superior court in the same manner as an adult.

SB 70 adds the crime of an unlawful discharge of a firearm in the first degree to the 
statutory definition of "most serious felony". Under this provision the crime of an 
unlawful discharge of a firearm would be on the same level as first degree offenses of 
arson and promoting prostitution.

SB 70 also denies individuals a concealed gun handgun permit if that person has been 
found guilty of an unlawful discharge of a firearm in the fourth degree within the last 
five years. Unlawful discharges of a firearm in the first, second and third degree already 
disqualifies individuals from obtaining a conceal carry weapons permit.

Finally SB 70 makes the statutes easier to understand by grouping all offenses dealing 
with the unlawful discharge of firearms into one separate section of law.

Senate Bill 70 addresses the problem of random reckless discharges of firearms by 
instituting tough new penalties on those individuals who not only endanger property but 
innocent lives as well.
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Sectional Analysis 
for Senate Bill 70 

"U nla w fu l Discharge of Firearms"

S ec tio n  #1 - res tru c tu res  AS 11.61.200 (e) by d e le tin g  the offense of 
m isco n d u ct invo lv ing  w eapons in the th ird  degree  and  reclassifies it as the 
u n law fu l d ischarge  o f firearm s in the third degree.

R a tio n a le : this reclassification g ro u p s this offense w ith  o th er offenses of
u n law fu l d ischarge  of firearm s created  in section #2 of the bill. This 
re s tru c tu rin g  m akes the s ta tu tes  easier to und ers tan d .

S ec tio n  #2 - C reates four separa te  levels of offenses for the un law ful 
d isch arg e  o f firearm s. A dditionally , this section creates a new  felony offense 
for the u n law fu l d ischarge  of firearm s at or in the d irection  of a bu ild ing  and  
stiffens the penalty  for d ischarg ing  a firearm  in the d irection  of a bu ild ing  
w ith  reckless d isregard  for a risk that the bu ild ing  is occupied.

R atio n a le : Last year in A laska, there w as a sh arp  increase in the n u m b er of
ran d o m  reckless d ischarges of firearm s by ind iv idua ls  a t bu ild ings. U nder 
c u rren t state  law , the un law fu l d ischarge of a firearm  at a bu ild ing  is only a 
m isdem eanor. This section estab lishes tough new  penalties on  those 
in d iv id u a ls  w ho  un law fu lly  d ischarge  firearm s.

S ec tio n  #3 - classifies an d  ad d s the offense of unlaw ful d ischarge of a firearm  
in the first deg ree  to the list of "m ost serious felonies" in sta te  statu tes.

R a tio n a le : this section w ould  add  the un law fu l d ischarge of firearm  in the 
first deg ree  to the list of crim es applicable in the new ly a d o p ted  "Three Strikes 
an d  You A re O ut" law . U nder that law  specific offenders w ho have tw o 
sep a ra te  p rio r class A o r unclassified  felony convictions are sen tenced  to a 
d e fin ite  term  of 40-99 years on their th ird  conviction.

S ec tio n  #4 - ad d s  the offense of unlaw ful d ischarge in the fourth  degree to the 
list o f offenses, w hich if convicted, deny ind iv iduals a concealed carry 
w eap o n s perm it.
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R atio n a le : in cu rren t state law, the first, second, and  th ird  degree offenses of a 
d ischarg ing  of firearm s already  disqualifies in d iv id u a ls  from  ob ta in ing  a 
concealed  w eapons perm it. This prov ision  w ould  d isqualify  in d iv id u a ls  w ho 
d ischarge  a firearm

1) a t o r in the d irection  of a build ing , o th e r than a dw elling
2) from , on, o r across a highw ay; or
3) w ith reckless d isregard  for a risk of physical injury to a person  or 
dam age to a p roperty .

S ec tio n  #5 - ad d s  the "unlaw ful d ischarge of a firearm  in the first o r second 
d e gree  to the list of possible au tom atic  w aiver crim es for certain  juveniles. 
M inors, at least 16 years of age a t the tim e of offenses, w ould  be charged, 
p ro secu ted  and  sen tenced  in su p erio r co u rt in the sam e m anner as an adu lt.

R a tio n a le : un law ful d ischarges of firearm s in the first or second degree  are 
serious offenses and  this p rov ision  w ould  hold  m inors, 16 years o r o lder, 
accountab le  for those offenses in su p erio r court.

S ec tio n  #6 - ad d s  the offense of "unlaw ful d ischarge of a firearm  in the first or 
second  degree to the charges of an unclassified felony or class A felony and  
tha t are crim es against a person. If a m inor petitions the court to be declared  a 
d e lin q u en t w hen being charged  for this offense the m inor

1) is rebu ttab ly  p resu m ed  no t to be am enable to trea tm ent
2) has the b u rd en  of p roof of show ing tha t the m inor is am enable  to 
tre a tm en t.

R a tio n a le : M inors u n d e r de term ina tion  to be w aived  to a d u lt court m ay 
pe titio n  the court be declared  a de lin q u en t for the com m ission of the offense. 
The serious n a tu re  of these crim es necessitates tha t a m inor, not the state, 
p ro v id e  the b u rden  of p roof if such a petition  is filed.

S ec tion  #7 - restructu res cu iren t state  s ta tu tes by g ro u p in g  all offenses dealing  
w ith the un law fu l d ischarge of firearm s into one separa te  section of law.

D D / j ja
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Assumptions

1. According to DFYS the number o f  juveniles who would be automatically waived under 
proposed AS 11.61.300 is approximately two per year. These juveniles would be convicted o f  
class A felonies which carries a presumptive sentence o f 7 years. This would result in actual 
incarceration o f 4 years and 8 months (time subtracted for mandatory parole) per individual.

2. According to the Department o f  Law the number o f  juveniles who would be automatically 
waived under proposed AS 11.61.310 is approximately six per year. These juveniles would be 
convicted o f  a class B felony, which carries a sentence o f 0 to 10 years. The average sentence for 
a first class B felony is 1.5 years. This would result in actual incarceration time o f  1 year (time 
subtracted for mandatory parole) per individual.

3. Each felony case will require a pre-sentence investigation (PSI) report for the court. Preparing 
a PSI report for class A felonies costs approximately $630 each. Each class B felony PSI report 
costs approximately $455.

4. The statewide average daily cost o f incarceration is $105.27. It is assumed that those 
convicted o f AS 11.61.300 and AS 11.61.310 offenses will require incarceration in state 
correctional facilities, as opposed to lower-cost community residential centers.

5. The correctional system cannot safely or legally absorb additional prisoners without additional 
beds being added. The system has operated over emergency capacity for several years. In 
addition to posing safety hazards, operating over emergency capacity has resulted in contempt o f 
court fines which will total approximately $2.4 million by the end o f FY97. W ithout constructing 
new beds, the addition o f violent juvenile offenders serving lengthy sentences in the adult system 
will worsen crisis levels o f  overcrowding, increasing the risks o f harm to staff, prisoners, and the 
public.

6. The average cost o f  construction for a correctional bed is approximately $ 100,000. A 
maximum security bed costs approximately $160,000. The cost used in these calculations should 
be considered very conservative, given the nature o f offenses for automatically waived juveniles. 
The department has projected that expansion of an existing facility by 34 beds would address the 
projected number o f  inmates in Senate Bill 70, as well as the current juvenile population already 
in state correctional facilities.

7. These cost estimates are not adjusted for inflation, nor do they reflect the significant upward 
trend in rates o f  violent juvenile crime. It is hoped that any deterrent effect achieved by this 
measure will offset those factors. If  deterrence does not sufficiently offset the escalating juvenile 
crime rate, the operating and capital expenses will be higher.



Fiscal Note/DOC 
Senate Bill 70 
February 18, 1997 
Page 3 o f  3

8. The department (when possible) houses waived juveniles in single cells, at least during the 
initial months o f  incarceration, to determine their level o f vulnerability to adult predators in the 
prison population. It is generally assumed that juvenile inmates require closer security than the 
average adult. The department does try to place juveniles with other juveniles when possible. 
However, this is more difficult to do in smaller facilities.

Operating Expenses

FY98: 2 class A felony offenses X $630 per PSI report= $1.2
6 class B felony offenses X $455 per PSI report= $2.7 
8 imnates X 365 days X $105.27 per day = $307.4 

TOTAL = $311.3
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FY98 8 S SI 05.25 365 S307.4 $3.9 S3I1.3

FY99 8+2 10** S105.25 365 $384.2 $3.9 $388.1

FY00 10+2 12 SI 05.25 365 $461.1 $3.9 S465.0

FYOI 12 + 2 14 SI05.25 365 $537.9 $3.9 S54I.8

FY02 14 + 2 16 $105.25 365 $614.8 $3.9 S618.7

FY03 16 16* S105.25 365 $614.8 $3.9 $618.7 + 
$38.2 

S656.9
♦•Beginning in FY99 the first offenders (6) under proposed AS 11.61.310 would be released. This results in a no 
net gain from this point forward since 6 would enter the system and 6 would be released.
•Midway through FY 03 the first offenders (2) under proposed AS 11.61.300 will be released and therefore are not 
reflected in the total number o f inmates. Their cost is reflected separately in the final total at S38.2 for FY03.

Capital Expenses

34 inmates X $130,000 per bed = $4,420,000

Operating expenses for the expanded facility are not reflected in this fiscal note since expected 
completion o f  the facility would not occur until FY04. Fifteen percent o f  the o f  the estimated 
construction costs have been entered as capital costs in FY02 for architectural and engineering as 
well as other related costs. The balance is included in the FY03.
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ANALYSIS: (continued)

This bill creates a new  class B felony crime o f  unlawful discharge o f a firearm in the second  degree if a person discharges a 
firearm at or in the direction o f a building with reckless disregard for a risk that the building is occupied. Unlawful discharge of 
a firearm in the third degree is created for other circumstances when a propelled vehicle is being operated. The first degree  
class A felony also becom es a m ost sen'ous felony under the current three strikes law. Additionally a person 's ability to ge t a 
concealed weapon permit is restricted if they have been  convicted o f such an offense within the last five yeans. Finally, a 
minor who is 16 or 17 who is arraigned on a charge o f  an unla^vful discharge o f a firearm in the first or seco n d  degree will be  
automatically waived to adult court. These statutory modifications will have enormous impact on the Alaska Public Defender 
Agency. It will result in the creation o f more juveniles being charged in adult court with class A felony and class B felony 
charges. These types o f charges are the m ost time intensive and labor consumptive o f all the c a ses  the Public D efender 
Agency handles. Without accurate predictions o f the num bers o f ca ses  the fiscal impact, while definite, cannot be quantified. 
@
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FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimato of any current year (FY97) cost: $ 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMFORARY

ANALYSIS: (Attach a separate page if necessary)
SB 70 defines the offense of unlawful discharge of a firearm, includes a conviction of unlawful discharge of a 
weapon in the fourth degree as one of the misdemeanor offenses disqualifying an individual from receiving a 
concealed weapons permit, and includes the charge of unlawful discharge of a weapon in the first or second 
degree as one requiring automatic waiver of a juvenile to adult court.

Because this bill essentially redefines conduct that is already a crime, the department does not anticipate any 
fiscal impact. The waiver of juveniles into adult court for certain activities does constitute new cases for the 
Criminal Division, however, the department does not expect the caseload increase to be significant. We would 
note, however, than many other bills have been introduced that create automatic waivable offenses that, alone, 
are not expected to create a fiscal impact. However, depending on how many pass, they may have a 
cumulative impact. The department will need to assess this cumulative impact when it is known.

Prepared by: Joan M. Kasson_______________________________________ Phono: 465-5370
Division: Administrative Services Division v  „ y______ /  Date: 2/13/97

Approved by Commissioner:____________ Bruce M. ooteiho, AttorneyJjeneraly Date: 2/13/97
A g e n c y : ___________________Department of Law_________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call tho Governor's Legislative Office
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Revision Date: 02/17/97 ._______ ' ____________  Dept. Affected: Public Safety_________
Title: C rea te  Unlawful D ischarge of a Firearm ___  BRU: Alaska S ta te  Troopers

Crim es - __________________ C om ponent: D etachm ents_________
Sponsor: Sen. Donley  i_______■ . _______________________
Requestor: S en a te  HES S_________________________ COM PONENT SERIAL NO. 0799

F I S C A L  N O T E

S T A T E  O F  A L A S K A  BILL N O :  S B  70

1997 L E G I S L A T I V E  S E S S I O N

EXPENDITURES/REVENUES: (T h o u sa n d s  o f D ollars) (inflation not included)
OPERATING FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

CHANGEIN REVENUES) ) -0- -0- -0- -0- -0- -0-
Revenue Code

FUNDING: (T h o u sa n d s  o f D ollars)
1002 Federal R eceipts
1003 GF Match
1004 GF
1005 G F/Proqram
1006 GF/MHTIA
Other
TOTAL -0- -0- -0- -0- -0- -0-

Estim ate of current y ear (FY 97) impact: $

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a  sep a ra te  page  if necessary .) 

This bill would not have any significant im pact on AST.

Prepared  By: Capt. Ted M. Bachm an________________________________  Phone 269-5650
Division:- A laska S ta te  Troopers_________________________________  Date: 02/17/97

Approved by Com m issioner: Ronald L. O tte „ q K _ t p  Date: d f f i / h __________________
Agency: D epartm ent of Public Safety______________

P R E PAR ER  TO  PR O VID E A L L  D ISTR IB U TIO N  C O PIES TO  G O V ER N O R 'S  LE G IS LA T IV E  O FF IC E
For further distribution information call the Governor’s Legislative Office
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

B ILL  NO. SB 70

Expenditures/Revenues:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

FULL-TIME
PART-T'ME
TEMPORARY

Estim ate of any cu rran t y e a r  (FY97)

Revision Data: ___________________________________________ Dept. Affected: Health and Social Services
Title: Discharge of a Firearm and Relating to the___________  BRU: Family and Youth Services

Commission of those Offenses by Minors____________________ _ _ _  Component: DFYS Central Office____
Sponsor: Senator Donley_______________________________  COMPONENT SERIAL NO. 250

Requestor: Senate (HES)_____________________________________________ See also (SN#):___

CAPITAL EXPENDITURES

CHANGES IN REVENUES______(_______ )

1002 Federal Receipts
1003 GF Match
1004 GF

POSITIONS:

(Thousands of

TOTAL OPERATING

FUND SOURCE (Thousands of Dollars)

100S GF/Program Receipts 
1037 GF/Mental Health
Other (please specify)____

TOTAL

ANALYSIS:______________ (Attach a separate page if necessary)________________________________________________

There will be no fisca l impact on the department if this bill becom es law . While there will be no increase if 
this c lass o f o ffe n se s  is established, there will be no decrease in the funds required to operate DFYS if youth 
who commit these o ffen se s  are waived to the adult system . The department will still be faced with 
overcrowding in juvenile facilities and a waiting list o f youth with incarceration orders even if a few  more 
youth are waived under this bill.

Agency: Department of Health St Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call tho Governor’s Legislative Office
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FISCAL NOTE
@003

STATE OF ALASKA 
1997 LEG ISLA TIVE SESSION
Revision Date:
Title:

•BILL NO. S B  70

Unlawful Discharge of a Firearm
Dept. Affected: Alaska Court System 
BRU: Trial Courts
Component: ’ ________________

Sponsor: Son. Donley
Requestor. HES COMPONENT SERIAL NO. 766

OPERATING EXPENDITURES FY 98 FY 99 FY00 FY 01 PC 02 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

'

TOTAL OPERATING *r * * » * * « * * *

CAPfTAL EXPENDITURES

|CHAN6EtN REVENUES ( ]

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other
TOTAL • • • • « • • ■ * « • •

Estimate of any current year (FY 97} cost: None

Positions
Full-Time
Pi’rt-Time
Temporary

ANALYSIS: (Attach a separate page if nocossary)

SB 70 redefines certain conduct that is already a crime, which should nut result in a fiscal Impact. However, the waiver 
of juveniles into adult court for csrtain offenses will increase costs because the trial rata for adult offenses Is 
substantially higher than the trial rate for juvenile offenses. Depending on the number of automatic waivers which are 
made, the court system may need to return to the Legislature for funding.

r m tPrepared by: C. S. Christensen III, Staff Counsel
Agency: Alaska Court System____________

Approved by: Arthur H. Snowden, II, Administrative Director 
Agency: Alaska Court System________________________

Phone:
Date:

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
03:22 JM

Rev 1/97

264-8228
02/20/97

02/20/97
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B U L L E T S :
Five shots hit 
Muldoon home

| Cominued liom P iji e-l ~|
t r y  to  get even  w i th  a 
p is to l  In the  d a r k  of n ight.

U the  s hoo te r  Is ever  
caugh t  — som eth ing  th ey  
d o n ' t  expect — she said 
she 'd  fi rst  a sk  "W hy did 
you do i t? "

"T h ey  could h av e  ki lled 
som eone ."  Ronald H a rp e r  
said .  " I t ' s  like  th e y  d id n ' t  
care. ' .’

As it happened ,  the  m a in  
c as u a l ty  besides  peace of 
m in d  w ere  tw o  s tu ffed  a n i ­
m als .  a w hale  and a d o l ­
phin .  in  T he re sa ' s  room. 
The toys were  on  the  b o o k ­
shelf  above  h e r  bed.  There­
sa said ,  a few feet a w a y  
f rom  -vhere she was s leep­
ing .  T h e  b u l l e t  b l a s t e d  
th e i r  s tu ff ing  out.

" I t ’s s c a r y , "  T h e r e s a  
said. The  15-year old B a r t ­
l e t t  H igh  S choo l  s o p h o ­
m ore  said she though t  she 
beard  the  last tw o  shots .  It 
sounded like  someone  t r y ­
ing to  b reak  th e  w indow.

" I  woke s t ra ig h t  up.  I 
was  p e t r i f ied ."  she sa id .

She  n ever  Im agined such 
a th in g  could h a p p en  she 
said.  "T here ' s  no reason 
for  it. I d o n ' t  have  any 
enem ies ,  and  I d o n ' t  th in k  
m y  pa ren ts  do  e i th e r ."

H e r  p a r e n t s  sa id  the  
sam e  thing.

Ronald H a rp e r  said  he 
cal led the  police, w ho  a r ­
rived a few m in u te s  la ter.  
The police off icers  said  It 
looked like  the  s h o o te r  was  
oo  foo t ,  be  s a id .  O t h e r  
than  tha t ,  (he pol ice d id n ' t  
say much.

He said  he w a n ted  o th e r  
p eo p le ,  e s p e c ia l ly  o t h e r  
pa re n ts ,  to  k n o w  w h a t  had 
happened .  M aybe If people 
ta lk  abou t  it. some clue 
will emerge,  he  la id .

No fu r th e r  de ta i ls  were  
avai lab le  from the police 
d ep a r tm e n t  on S unday .

Bullets 
puncture 
house
Muldoon shooting 
perplexes family
By STEVE RINEHART 
OaJy News reporter

Ronald H a rp e r  p aced the  
w a lk w ay  In fron t  of his 
hom e in M uldoon on  S u n ­
d a y  s f te m o o n ,  p o in t ing  out  
the  bulle t holes punched 
th rough  the  g ray  a lu m i­
n um  siding.  They  w e re  big 
enough to wedge a finger 
In: they  h a d  opened  the 
m e ta l  s id ing  l ike  a can- 
opener.

" T h a t ' s  th e  o n e  t h a t  
w e n t  t h r o u g h  (T h eres a 's )  
bed room ."  he said. " T h a t  
one w ent  o v e r  m y  c o m p u t ­
er ."

A n o th e r  w e n t  th ro u g h  
the  liv ing  room w indow ,  
missing th e  blg-screen tele­
v i s i o n  b u t  g o u g i n g  a 
t rough  th rough  the  wood­
w o r k .  A f o u r t h  ro u n d  
p lowed In to  a c o m e r  near  
t h e  f r o n t  d o o r :  a  f i f th  
d r i l led  th ro u g h  a t  th e  r ight 
height to  lodge b e tw een  
the  u ppe r  and  low er  floors 
of the  sp l i t  level house  on 
D lcke 'son  S t r ee t .  Just  off 
Turp in  S t ree t .

"T he  pol ice found five 
(cart ridge)  casings in the  
s t ree t ,"  he  sa id .  " I  though t  
I heard  s ix  sh o ts . "

The  H a rp e rs  — Ronald.
E v a n g e l i n e  a n d  t h e i r  
daughte r .  Theresa  — were  
sleeping a b o u t  4 a.m. S u n ­
day  w hen  th ey  h eard ,  and 
felt, the  b a rrage .  " I t  was  
like  a Shockw ave."  Ronald 
H a rp e r  said.

Su n d ay  a f te rnoon  they 
were  t ry in g  to  f igure  out 
w ha t  it m ean t .

Evangel ine  H a rp e r  said 
she hoped the  shoot ing  was
random ,  t h a t  no  one  was  ______________________
angry  enough  w ith  th e m  to  i .

Theresa Harper. 15. holds her stuffed Shamu, which now sports Oullet holes.  Shamu 
Pleas* see Page 8-2, bu l l et s  and Flipper were on the top bookshelf, Background, when they were hit.
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fey a po t: Dolores Wheaton, right, counts heads this morning at a bus stop on Cordova Street at 
Douglas Highway, whore children have boon tailing on steep, icy sidewalks.

Slip sliding to school

WEDNESDAY
OCT. 30,1996

a

N o  o n e  

h u r t  i n  

d r i v e - b y  

s h o o t i n g
By SVEND HOLST
M w u i m

Gunfire ra ttled  through a trail­
e r  a t the Swltxer Creek Mobile 
Home P ark  early  this morning.

Capt. Michael DeCapua. 
spokesm an for the Juneau Police 
Departm ent, said the beginning 
stages o f the Investigation un­
veiled no rhym e or reason fo r 
why someone fired four bullets 
Into a  tra ile r  off one o f the m ain 
drives Into the park a t about 4:90 
a.m .

“ We’re  early  in the investiga­
tion," be said. "W e have several 
leads a t this point but we’re  still 
asking for the public’s help."

PoUce believe it was a  drive-by 
shooting, DeCspua said.

None of the live occupants of 
the brown-and-beige tra iler were 
injured by the flying bullets, 
some of which went completely 
through the mobile borne and into 
another one behind II, said Sgt. 
W alter Bowman.

He said the shots most likely 
cam e from a street leading from 
the road that en ters the mobile 
home park Dext to the Depart­
m ent of T ransportation building 
off Glacier Highway.

Along with reports of five gun 
H imc m  DrtvwSy. P*t« •

By MARK SABBAT1NI

F or U-year-old David Jones, 
the Ice on the steep ildew slk  Is 
som ething to liven up the m orn­
ing trip  to the school bus stop.

But for p aren ts such as Delor­
es W heaton, it’s  a  n ightm are 
walling to happen.

A wide sidewalk In West J u ­
neau a t the Intersection of Cordo­
va Street and Douglas Highway la

the problem. W ater from a hill­
side drains onto the sidewalk, 
where 11 Is trapped by retaining 
walls on either side.

When II gets cold, the w ater 
freezes Into a  slanted sla te  o f Ice 
that students and other residents 
m ust cross to get to the bottom of 
the hill. Residents have com­
plained to the city, but an ofllclal 
said responsibility ties with the 
bom eow jw i beside the Sidewalk-.

Jones and several o ther stu ­
dents waiting a t the bus stop this 
morning said they didn’t mind the 
Ice, stating they walked close to 
the edges of the sidewalk to avoid 
the worst o f It -  o r Intentionally 
slid down for fro .

" I  know If I fall it was m y fault 
because I was sliding,”  said 
Jones, a  fifth-grade student a t 
Gastlneau e lem en tary  School.

 n«« *  *Uev*nf. r«x> > .

State
coffers
swell

■  High oil prices could 
balance the budget
By MARK SABBAT1M1
M M W IB fM

Continuing high oil prices a rc  
expected to earn  Alnska about 
1400 million ex tra  I his year, 
which could be enough to b rian ce  
the s ta te ’s  budget.

The average  price o f Alaska 
North Slope crude Is expected to 
be between $3? and (20.50 a b tr re l  
for the cuiTcnl fiscal year, which 
began Ju ly  I, said Chuck Logs­
don, chief petroleum  econom ist 
for the s ta te  D epartm ent o f  Rev­
enue.

The Initial projected price was 
IIVS7 a  barrel.

"T h at’s a  significantly h igher 
price than I think m ost analysts, 
Including ourselves, thought was 
possible when we were assessing 
the situation last y e a r ,"  be said 
today from Anchorage.

Logsdon said an  Increase o f f t  
a  barre l resu lts in an  additional 
1100 million for the sta te . On 
Tuesday, prices w ere nearly  (33 a  
barrel.

Fluctuating oil p rices m ean 
the projected spending g ap  In the 
f la te ’a (2.4-blUloa budget Is a 
moving target, since 10 percent of 
Alaska’s revenue com es from  oil. 
Officials hava previously placed

P r i n c i p a l ’ s M e m o r i a l
■ M BS

Measure is really about oil
mm r>» .1 .



•uic3 jouw w es; ot jun eau , bad been ciceeri lo 
hunting since 1W . In the tim e since then, the state  
,*n ». Forest Service created  the SUn Price

-ame Sanctuary, which has become an in- 
a  Jigly popular browrvhear viewing area  on the 
beach of the canal and pa rt way up P a c t  Creek. 
About 95 square m iles around the area are dosed  
to hunting.

Dinneford said public testimony at the Sitka 
m eeting leaned in favor o f keeping the a rea  closed.

M urray, who traveled to Sitka to speak in favor 
of his proposal, said he w asn 't surprised by the 
vole, "bu t you always hope.”

He said sta te  wildlife officials ofTered no biologi­
cal reason to keep the a rea  closed, so the vote by 
board m em bers was in response to anu-bunting 
lobbying.

M urray 's proposal was opposed by Fish and 
G am e's Wildlife Conservation Division.

M urray said he is looking a t other options to try

fra il Mix and several people who testified a t the 
meed*** opposing the pi*n

' trails tnctude Perseverance. Mount Rob- 
j  Moiler, Point Bishop. Point Bridget, Ea­

gle —ver and H erbert River. The Came Board vot­
ed in IMS to prohibit trapping within one-quarter 
rude of those trails.

In Juneau, trappers a re  usually after m arten, 
think or river o tters.

Pish and G am e's Wildlife Conservation Division 
proposed allowing trapping, if traps were set at 
least 100 feet away from a trail. Under its plan, 
traps between 100 feet and one-quarter mile from 
the trail would be set at least four feet above the 
ground.

The provision was to ensure pets and small chil­
dren wouldn't acodentaliy  get caught.

A num ber of trails don't have the quaner-m ile 
restriction, including Montana Creek, East and 
West Glacier trails. Salmon Creek, Treadwell 
Ditch. Mount Juneau and Mount Jumbo.
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Slippery sidewalk... 'er

Continued from  Peg* 1

T hat's  little consolation for 
Wheaton, a m em ber of the Gas- 
tineau Site Council who super­
vises an estim ated 30 elem entary 
kids a t the bus stop each morn­
ing.

"T hree kids fell yesterday ,” 
Wheaton said. " I 'm  surprised 
they d idn 't get hurt. I The c ity i u  
going to hear about it if somebody 
gets hurt ”

Wheaton said m any seniors 
live at the Cedar Park  apartm ent 
complex nearby and have to de­
scend the hill to reach the c ity  bus 
stop She said several have asked 
for help in getting past the ice.

The problem  appears lo stem  
from the rebuilding of the house

adjacent to the sidewalk about 
two years ago, said Kerry Finley, 
assistant street superintendent 
for the city. He said drainage 
from the foundation and gravel 
driveway runs onto the sidewalk, 
and the property owners need to 
build a  catch basin to divert the 
water to the bottom of the hill.

A city engineer is working with 
the homeowners to try lo resolve 
the problem. Finley said.

" I t 's  one of those areas where 
we've fought the ice over there ." 
he said. "We haven't realized 
where it's  coming from until 
now.”

Jeanne Farrell said there is 
nothing that can be dooe with the 
home or the driveway she and her 
husband. T .J.. purchased a year

ago to solve the problem. Sbe said 
the drainage comes from the hill 
next to her house and the city's 
rebuilding of the sidewalk is at 
fault.

” 1 don't know what happened 
when the city put in the retaining 
walls, why they didn't put in a 
better drainage system .” she 
said.

Residents in the neighborhood 
said the problems began after the 
sidewalk reconstrucuon occurred 
a few years ago.

Finley said the city is putting 
sand and chem icals on the side­
walk to m ake it safer. Wheaton 
said she has not noticed any such 
efforts until this morning, when 
tem peratu res were above freez­
ing and ice was not a threat.
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Drive-by shooting...
ComlmMe tram fagt I

•.hots, mobile home park resi- 
U«nU lukl.puiica axpeed iog  vehi­
cle was seen leaving the a n a .

The num ber of bullets fired 
nas yet to be confirm ed. Bowman
stlld

bulled are  hard to see som e­
tim es. " he said.

Police num bered the four bul­
let holes in the tra ile r they've 
found so fa r with orange paint. 
They were spaced along the 
length of the tra iler about four 
reel from the ground.

Inside the house. Bowman

said, some clothes and a refrig- Her niter-I d - law lives i n  the 
home.

Rafael Flores. 30. moved Into a 
trailer with his wife and two chil­
dren near the bullet-riddled home 
this month. He'd been told, he 
said, it was a quiet neighborhood.

" It was a strong weapon." he 
said. "IP s scary ."

Walking with two children she 
was baby-situng this morning, 
Cindy Germ ain was also fright­
ened by the early morning shots.

   'fe if  «
in T h ^ S & ." _ ib e ' MJdT"Thls 
too close to hom e."  After waking 
to the sound of gunfire, she heard 
of another shot fired while listen­
ing to a police scanner.

That shot was near Vanderbilt 
Hill, on the other side of Lemon 
Creek, said DeCapua. Police, 
however, are not sure if the two 
shootings are  related. Police have 
yet to determ ine the caliber of the 
bullets recovered this morning.

Moggie is back at Ketchikan cafe
KETCHIKAN - A familiar 

pooch is back guarding his own- 
ers downtown coffee shop - le­
gally Moggie, a golden retriever, 
had been ousted from his long­
time post alter animal control au­
thorities decided to enforce the lo­
cal leash laws.

But the dog got a dispensation 
under a nsw law exempting ca­
nines that prove they can obey 
voice commands and a ren 't ag­
gressive.

So now he's back lounging at 
the fam iliar spot in front of 
Moggie's Mochas. Mugs and

More.

"H e went out and he took his 
test on Thursday and he earned li­
cense num ber 0001," said Joyce 
Haxelquist. who with her husband 
Don owns the dog and the coffee 
shop. "H e's just as happy as can 
be."
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T h e  P a p e r  

p u b l i s h e s  

f i n a l  e d i t i o n

a  Without some major 
investors, editor says 
weekly cannot survive

By LORI THOM SON 
i w j w m i a n w

As subscribers to The P aper 
read  today's final edition, the 
weekly newspaper’s staff will 
begin shutting down its office on 
Third and Franklin streets.

The weekly announced earli­
e r this month it was seeking 
$100,000 to keep the newspaper 
open. Ten different small inves­
tors com m itted a total of $12,000 
to 115,090 to the publication 
since then, but no m ajor inves­
tors cam e forward, said editor 
L arry  Persily.

" I  don't see anyone coining 
in to carry  us through a second 
y ear,” Persily said Thursday 
afternoon. " I t 's  silly to run an­
other month or two to spend all 
the money we have just to prove 
we can go 15V4 months instead 
of 14."

Advertising revenue for the 
weekly fell short of expecta­
tions. Persily has attributing 
that to advertisers being cau­
tious because The Paper was 
the new publication on the 
block.

Launched on Nov. 22, 1995, 
The Paper faced competition 
from the daily Juneau Em pire 
and the free Capital City Week­
ly, as well as radio stations.

Em pire Publisher John Win­
ters said he did not think a town 
of 30,000 people could support 
two newspapers, when even big 
cities often cannot.

"W e’re  sorry when any 
newspaper folds, but I did not 
think ffom day one this size 
m arket could support two week­
lies and a daily," Winters said.

Having started with six full­
time staff members, The P a­
per’s staff was cut to two full­
time and three "very part- 
tim e" employees, Persily said.

Persily and his staff will 
probably spend the next month 
s f  *v' 1
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T a n k  l e a k s  o i l  i n t o  G a s t l n e a u  C h a n n e l
JUNEAU -  A leaking oil tank a t a  home above Aurora Harbor 

sent diesel fuel into Gastineau Channel on Thursday morning.
A iarge sheen was seen a t Aurora Harbor at about 8 a.m ., and 

th^ U.S. Coast Guard’s M arine Safety Office, the city and the state 
Department of Environm ental Conservation launched an investiga­
tion, said Ensign Vivianne Louie of the Marine Safety Office.

They traced the diesel up through a storm drain to a leaking 
home heating tank on Judy Lane, four blocks up-siope from Ju- 
neau-Douglas High School.

"Even a pin-hole leak will em pty a whole tank,” Louie said. 
“ Not all four hundred gallons got in the water. Most of it, I would 
say, is in the storm drain system .”

Thursday, the Coast Guard estim ated less than five gallons of 
diesel made it into the channel, but no more specific estim ate was 
available today.

The cost of the 400 gallons of diesel is about $430. But, Louie 
said, the homeowner m ay end up paying thousands of dollars to 
clean up the spill.

S e c o n d  t r a i l e r  w a s  h i t  b y  s h o t s
JUNEAU -  Police investigators have determined the second 

trailer hit by gunfire Thursday morning at the Switzer Village Mo­
bile Home Park was struck by shotgun shot.

A third trailer m ay also have been hit by a projectile fired at a 
neighboring mobile home, police said today.

After responding to a  report of a mobile home being shot up on 
Blue Jay  Way, another report cam e in from the residents of a  trail­
er close to the center of the park. Police found five holes, believed 
to have come from a shotgun blast, in the window of the trailer, 
said police spokesman Michael DeCapua.

At about 8:30 a.m ., a resident next door to the second trailer hit 
by gunfire said his home had been hit as well, said L t  Ron 
Fom eris, an investigator for the Juneau Police department.

“The resident feels the event just occurred and was contempo­
raneous with the other event,” he said. The bullet, which did not 
appear to be from a shotgun shell, was of a large caliber, but didn't 
penetrate into the tra ile r very far, he said.

Forneris said police have not been able to determine whether 
the bullet that was lodged in the trailer was related to the other 
shooting, or whether it was a  recently fired shot or not. I t’s possi­
ble, he said, that the bullet hit the trailer a t some point before 
Thursday, but was only noticed by the home’s owner then.

The trailer on Blue Jay  Way sustained a dozen holes in a  window 
that faced the road.

L a n d s l i d e  e x p e r t  I n  J u n e a u
JUNEAU -  A Colorado consultant is assessing the slide danger 

for homes In the White Subdivision today.
The city flew A rthur M ears, co-author of a 1992 study on Juneau 

landslide and avalanche hazards, here to evaluate how tree cutting 
above the White Subdivision might have impacted their risk, said 
city engineer Ben Pollard.

Mears will m eet with White Subdivision residents at 5 this even­
ing in Juneau Assembly cham bers to give his report and answer 
questions.
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T. J. Farrell. ‘i t  is a terrible loss. 
We’ve got some real talent here."

Echo Bay Mines Ltd.’s board 
of directors decided this week to 
write off the Alaska-Juneau gold 
mine near downtown Juneau be­
cause feasibility studies showed it 
would be unprofitable to reopen.

No one has been laid off yet, 
and company officials say they 
are still evaluating what to do 
next -  redesign the project, sell 
it or close it. However, Bill

Goodhard, project manager for 
Echo Bay Alaska Inc., said be­
cause the board is writing the 
project off, the local office is 
"prepared to move toward clo­
sure."

Jill Paukert, a spokeswoman 
for Echo Bay corporate offices in 
Englewood, Colo., said there is no 
timeline for when a definite deci­
sion will be made.

awhile, regardless of the decision 
the company eventually makes, 
because even i f  the mine closes, 
there will be work associated with 
the closure for some time.

But he doesn't want to lose 
touch with co-workers he’s grown 
close lo, whom he fears will have 
to leave town lo find work.

"They go someplace else and 
you never see them again,”  Far­
rell said.

It’s also difficult to watch

was among about 12 employees 
laid off from Echo Bay last year, 
said she had hoped to go back to 
work there, but she was not 
shocked at the news.

" I  think the writing was on the 
wall months ago," she said. "The 
feasibility studies weren't coming 
back really well. 1 didn't know for 
a fact, but 1 wasn't holding my 
breath."

Gallagher and Farrell said 
PIm m  • • •  Echo Qay, Pag* 6

A  t a s t e  o f  r a c i a l  i n j u s t i c e  

b r i n g s  m e s s a g e  h o m e

By CATHY BROWN
T tw  JUNSAU C M M M

It was a small in­
justice -  some kids 
got a Hershey’s kiss 
and others didn’t -  
but it was enough to 
get Chris Ruiz’s at­
tention.

“ It wasn’t fa ir," 
the second-grader 
protested. " . . .  I felt 
like a prisoner."

The only reason he 
didn't get candy right 
away was because ne had the bad 
luck to gel a green piece of paper 
taped under his chair, instead of a 
red one.

John Cashen also got green pa­
per. " I  was sad I fell left out,"

the little boy said.
Second-grade Har- 

borview Elementary 
School teacher Twyla 
Alexander set up the 
exercise to show her 
students what dis­
crimination feels like 
and to teach them 
why Americans cele­
brate the birthday of 
civil rights leader 
Martin Luther King 
Jr.

Several teachers 
in the Juneau School District 
have spent time this week talking 
to their students about King, the 
non-violent protests he advocated 
and the reasons behind the civil 

Plaaaa • • •  Leason, Page 6

S h o t s  f i r e d  a t  S w i t z e r

»  Police say two 
trailers were hit in 
mobile home park
By SVEND HOLST
im  JUN U U DW M

A shotgun was apparently used 
to blow holes in two trailers at the 
Switzer Village Mobile Home 
Park early this morning.

Reports of the first shooting 
came into police at about 1:45 
a.m. from a woman living in a 
mobile home in the Blue Jay Way 
area of the park, which is close to 
Dzantik'i Heeni Middle School, 
according to Capt. Michael 
DeCapua, spokesman for the Ju­
neau Police Department.

She said someone had fired a 
gun at her trailer.

Residents of another mobile

home in the same area called po­
lice later in the morning to report 
finding bullet holes in their trailer 
as well.

Details on the second Incident 
were sketchy this morning as po­
lice, in patrol cars and on foot, 
combed the neighborhood. How­
ever, a shotgun seems to have 
been used in both shootings.

"We are working on a number 
of leads at this point," DeCapua 
said. As always, police are asking 
for anyone who may know any­
thing about the shootings to call 
them.

He said investigators aren’t 
sure if  the shootings were drive- 
bys, and have not determined if  
the incidents were related to pre­
vious Switzer shootings or to gang 
activity.

Plaaaa aaa Shota, Paga 6
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•: University of Alaska Southeast’s library, computers with 
• access display a warning: "Viewing sexually explicit Im- 
. ncoasistent with the University's sexual harassment poll-

brary does not, however, expressly prohibit using Its com- 
view pornographic sites.
e not going to look over your shoulder and tell you what 

? ?ing is not allowed," said Rebecca Moran, the UAS' net- 
t;Vices librarian.
diversity has had computers with graphic Internet access 
w summer, according lo Moran, and she's not aware of any 
i where patrons used them to view pornographic Internet

1 to think we’d probably deal with it on a case-by-case ba-
said.
u’s state libraries do not offer public Internet access.

■ irary tried ‘privacy screens,’
; 'iter monitors fitted with an 
'ment to limit the range from which 
onitors’ contents could be viewed.

clear, according to 
whether viewing adult 
iy where it can be seen 

: s a crime, but he be- 
■ ibrary wot Id be within 
10 prohibit patrons from

rv pnmnnlorc in «,*«■<•<

near fltture,"  said City Attorney 
John Corso.

"How can we protect our chil­
dren from Information and expo­
sure while protection people's ond 
families' right to access?" asks

I I aP . vI  I •

S h o t s  f i r e d . . .
Continued from P»g« 1

The trailer hit in the first 
shooting police responded to had 
a dozen notes in a window that 
faced the road. After slamming 
through the window, the shot 
made its way through an exhaust 
hood in the trailer's kitchen, 
through walls, over a person 
sleeping on a couch and into the 
bathroom at the other end of the 
home, DeCapua said.

A car parked in front of the 
home was also hit, he said. A 
white Dodge Daytona marked off 
as a part of the crime scene in 
front of the home this morning 
had pellet holes in Its rear tail- 
light covers.

A man who said he was scared 
and lives near the trailer didn't 
want his name revealed. He said 
he was in his bathroom when he 
heard two shots. He ran outside

and saw the rear end of a car or 
truck, he wasn'i sure which, driv­
ing away from the scene and into 
the night.

He said the residents of the 
shot-up trailer were "nice peo­
ple." The family living in the 
home are a couple with two older 
boys, he said.

Robert Finch, the manager of 
the mobile home park, is frus­
trated. He took over oversight of 
the 300-lot park In December.

" I t ’s got to stop," Finch said of 
the shootings. " I  know that 
much."

The apparent drive-by shoot­
ings and other less dramatic inci­
dents have lead him to believe 
that there’s a method behind the 
violence that's struck Switzer. 
However, he's having some trou­
ble, as are police, figuring out 
who the people causing the trou­

ble are.
"It's  a bunch of young gang 

members trying to take over ter­
ritory," Finch said. " I  can’t put 
my finger on it yet, but I ’m try- * 
ing."

This is the third confirmed r e - ^  
port of shots fired at Switzer sinceflA 
last summer.

In July, shots were fired at (h 
opposite end of the park from thL 
morning's incident. Nobody was 
injured in that incident, which po­
lice believe may have been part 
of a gang initiation, DeCapua 
said.

Orange paint still marks where 
the bullets entered the trailers hit 
in what DeCapua characterized 
as a drive-by shooting in October. 
Then, five bullets were fired into 
a trailer early in the morning. 
Some of the bullets traveled 
through the targeted trailer and 
into another in a lot behind it.

No one was injured in any of 
the shootings.

N e w  f e r r y . . .
Continued from Pag* 1

today. " I t  wasn’t something 
we were aware of, this is a dif­
ferent spelling and we’ve nev­
er had this sort of problem 
with any of our ferries. I think 
she’ll be a sound ship."

Hie news briefly startled 
Alaska Marine Highway Direc­
tor Gary Hayden, who quickly 
phoned a port captain to see if  
any maritime folklore sur­
rounded such situations.

" I don’t think there’s any 
problem there," he said. "It's 
just quite a coincidence."

in another shipwreck years 
earlier. While traveling aboard 
a tugboat to Victoria following 
a failed rescue effort of the 
Kennecott, the depressed cap­
tain leaped overboard to his 
death.

Meanwhile, one of the ma­
rine highway officials helping 
with design and inspection 
specifications of the new vessel 
Is Capt. Doug Johnson. Hayden 
said the captain could well end

up piloting the ship when it be­
gins service in 1998, since he is 
one of the few captains li­
censed for both Southeast and 
Southwest Alaska ferry routes.

Johnson said he isn't fazed 
by the prospect, despite the 
history of the older ship and 
captain.

" I  think i f  you look at your 
maritime records you’ll find a 
lot of Captain Johnsons have 
sailed in Alaska," he said.
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Roulette
By SVEND HOLST
THS JUM CAU D M M M

Shots in the dark. Bands of unruly teen­
agers. Children harassed by bullies on 
their way to and from school.

For some, life a t the Switzer Village 
Mobile Home P ark  is becoming tense. For 
some, the sound of a ca r driving by Is 
frightening.

Since last February, gunfire has put 
holes -  bullet holes -  in six tra ilers a t the 
300-lot tra ile r park, according to police. 
Several residents of the park  said the 
bullets and other problems, such as 
vandalism , harassm ent and drugs, stem  
from unsupervised teen-agers, hooligans, 
who liken themselves to gangsters.

The president of the mobile home 
park’s newly formed neighborhood watch 
group Is worried that if his nam e or face 
were in the newspaper, a bullet could find 
its way into his tra iler, which nine people 
call home.

" If  they shot through my trailer, they 
aren 't going to m iss," he said. "This is 
scary ."

When he sees the glare of headlights 
shine though his kjtchen window, he said 
he gets jumpy. Since the last shooting, last 
week, the neighborhood watch patrols 
have stopped, he said. People don’t want 
to put them selves a t risk.

It 's  ju st a  m atte r of time, he said, 
before someone gets hit by one of the 
bullets flying around Switzer. I t’s just a 
m atter of time, he said, before someone 
gets killed.

Inside the Blue Jay  Way trailer, the 
b-ail of shot from a shotgun blast run3 
through »?;« " - fektdcw, the kitchen, the 
living room and Lie bathroom. The fram e 
of a picture of a baby granddaughter 
hangs crooked on the wall. I t ’s been 
shattered by shot.

The gunshot cam e a t about 2 a.m . 
Thursday. A boy was asleep on a  couch, 
ju s t 'b e lo w  th e  path' o f 1 th e -pelle ts '. 
Neighbors saw a vehicle leaving the 
scene, but police haven 't found out who 
the gunman was.

A woman with a large family lives 
there. She spent her first night back at the 
home Saturday, but said she couldn’t sleep 
until the sun cam e up. She has no idea why 
anyone would target her home, or would 
fire on the photograph of her 
granddaughter.

She lived at Switzer in the 1980s, and 
moved back recently.

"Switzer has changed significantly," 
she said. "We liked living in Switzer. I 
always thought that the people here were, 
basically, good people. I ’m thinking now 
of selling the place."

The shooting left a scar on her mind in 
much the sam e way It left holes In her 
ceiling and window. She said she spends a 
lot of her tim e since the shooting in the 
part of the tra ile r furthest from the road.

"Psychologically, it leavej an 
Imprint," she said.

She wants people to call the police, and 
tell them w hat's coins on. .She umnln ilia

M att Castillo, 19, said he 's talked to law 
enforcement officials from a plethora of 
agencies, such as the Juneau police and 
the FBI, about the drive-by shooting of his 
tra iler in October.

He thinks the shooters a re  wannabes -  
youths who call themselves gang 
m em bers, but a re  still trying to figure out 
how to do it. He gave police, who he said 
a re  probably em barrassed by the 
violence, the nam es of the kids he thought 
might be involved.

“They’re  probably just bored,” he said 
of the shooters. "They’re  ju st doing it for 
fun."

He said one kid was bragging about 
shooting the gun. He wants people in 
Juneau to know w hat’s happening in 
Switzer because it could s ta r t happening 
elsewhere.

"This town isn 't that b ig," Castillo 
said. "People should know about it."

He, and three friends, were playing 
video gam es when the shots rang  out.

They heard  a ca r drive by on the road 
next to the tra ile r a t about 4:30 a.m ., he 
said. The ca r stopped, idled for a few 
seconds, then peeled out, Castillo said. 
Then bullets, four or five of them, 
slam m ed into the trailer. One of the slugs 
missed his head by about a foot, he said. 
Another hit his refrigerator. Others 
passed through the tra ile r and into one 
behind it.

A side effect of being the target of a 
drive-by, he said, is people s ta r t talking, 
s ta r t making assumptions and spread 
dark rum ors. He’s heard, much to his 
surprise, that he 's  a drug dealer.

Castillo said he 's noticed m ore police 
patrolling Switzer, though not all residents 
Interviewed had seen m ore blue-and- 
whites.

Police a re  working with the 
neighborhood watch group, and continue 
to jn v d itig a^  IMe.khootipgs, which are the 

,^0udesL|.Rlrt.;npt; the only crim es being 
perpetrated a t the mobile home park ana 
the surrounding area.

"In the Gruening Park-Switzer area we 
have noticed an increase in vandalism ," 
said Capt. Michael DeCapua. "W e're 
concerned with an Increase in gang 
activity and juvenile delinquent activity, 
some of which m ay be drug or gang 
related ."

Where there’s juvenile crim e he said, 
parents have to be a part of the solution.

The neighborhood watch group forming 
at Switzer is one of three getting organized 
tills winter. Gruening Park, neighboring 
Switzer, and a Douglas group a re  joining a 
dozen such neighborhood watches set up In 
Juneau.

The watch groups are  im portant, 
DeCapua said, because police a rc  spread 
thin. Usually, there are  four police on 
patrol and one supervisor on duty. Lately, 
with a string of injuries and retirem ents 
sapping the Juneau  Police Departm ent of 
a quarter of Its complement, police are 
being taken off investigations and out of
J nrutflii chKaaIa Ia fill J - - —
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Hitting hom e; Bullet holes cir 
bile home Involved in a dnv&b 
Home Park.

Sw itz e r  V il la
& Trailers hit by gunfire within the i
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“ We’re down twenty-five per­
cent." DeCapua said. "We're us­
ing other personnel to cover pa­
trol. We re robbing Peter to pay
Paul."
. Robert Fitch, the manager of 
the park, took over in December. 
He knew he had his work cut out 
for him, he said. Over the years, 
Switzer Village had started to get 
a bit run down, and he thinks the 
place’s appearance may be a part 
of the problem.
, Along with the neighborhood 
watch, he's fixing landscaping, 
covering the mailboxes and cut­
ting down branches so police can 
see into wooded areas. He’s also 
considering fencing oft areas and 
is figuring out where the “ hot 
spots." are. the places where prob­
lems seem to start.
• One of the hot spots at Switzer 
is a covered picnic area between 
Scott and Schneider drives. There, 
empty vodka bottles sit next to 
empty beer cans, drained 40-ounce 
bottles of 8.2-percent-alcohol "ice”  
beer, fast food wrappers and 
square, white plastic frames tom 
from CDs stolen from Kmart 
across the road.

" I  want to clean it up," Fitch 
said. " I  want it back to the number 
one park in Juneau." He said he 
wants residents to be able to walk 
around at night without worrying 
about getting beat up or shot. I t ’s 
not as if the whole trailer park is in 
ruin, he said, but there’s definitely 
room for improvement.
■ He said there’s a corps of about 
a dozen kids who seem to be the 
main problem, and he's trying to 
figure out who they are.
• Fitch said he's encouraged by 
residents who are getting involved 
With the neighborhood watch. At 
the first meeting, about eight 
Showed up. At the last one, last 
-month, about 60 residents came. 
■Some think the police aren’t doing 
enough about Switzer because it ’s 
low-income housing, but Fitch said 
■the police are doing what they can 
with what they've got.
• "A lot of people were upset with 
ihe police force," he said. "They 
osked. ‘How come there aren’t
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enough police officers 
around?’ They don’t get 
budgets."

With cellular phones and cam­
eras, he said, the neighborhood 
watch patrols, once they get in full 
swing, could be a big help. Fitch 
said he thinks residents should be 
encouraged.

Down the street from the picnic 
area is a trailer that took gunfire 
at about 4 a.m. last Feb. 28. Resi­
dents called police after they 
heard four or five shots.

“ To us it sounded like someone 
hitting the trailer with a baseball 
bat,’’ said a man living at the trail­
er Monday. “ We don’t know who 
did it. I don’t know why they 
picked us out."

He and his family call Switzer 
"Dodge City.”  He found bullet 
holes in his living room. A sturdy 
entertainment center slowed one 
slug down. He gave police the 
names of youths he thought may 
have been involved. He heard of 
kids bragging about it. Police ha­
ven’t talked to him or his family 
for months, he said.

Down the street from the trailer 
that took bullets nearly a year ago 
is Buddy Tabor's trailer. He said 
the place is a deal, but the crime is 
getting to be too much.

Rent for a lot at Switzer runs 
from $260 to $285 per month. Thai’s 
one draw to the area, which is one 
of the least expensive parts of 
town to live in.

" I t ’s inexpensive," Tabor said 
“ I have my trailer paid for. It s a 
fantastic deal to live here." But 
he’s been threatened, by adults, by 
teen-agers near his home. One of 
his boys was threatened by what 
he considers gang members. He 
thinks the schools could do more to 
keep tabs on kids causing prob­
lems.

“ A lot of this could be stopped,’ 
Tabor said. “ You could mark me 
down as scared."

He’s scared by big bands of kids 
fcmging out. He won’t heal from a 
beating as fast as a teen-ager 
might. He drives around the park 
now rather than walking.

The drive-bys don't scare him 
as much as the bands of youths, he
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said.
Bob Germain said the people 

causing the problems are new to 
town, kids who don't have their 
head on right. He said cars driving 
by late at night and backfires get 
his attention now in a way they 
never did before.

Above the entryway of his 
home. Germain tacked up some.’ 
leftover crime scene tape. Two of! 
the bullets that went through Ca- • 
stillo’s mobile home made it into scheduled today. 
Germain’s where he, his g irl-} “ We could pos 
friend, three boys, ages 4,6 and 10. slides to the non 
and a persnickety Yorkshire terri­
er called April live.

“ It's probably drug and alcohol 
related," Germain said. “ Nobody 
in their right mind is going to go 
around shooting up trailers."

He said he’d like to see the 
street lights turned on, and can't 
wait for the new police station to 
be built in Lemon Creek. Maybe, 
he said, close-by cops would stop 
the drive-bys.

Not far from Germain's trailer 
police found another home, on For­
get-Me-Not Drive, which took shot­
gun fire Thursday, DeCapua said.
Police believe there may be a con­
nection to the Blue Jay Way inci­
dent. The investigation continues.

Drena Austin called police when 
she found a bullet hole in her trail-

Engineer Jeff J 
day. "We are or 
of January, and 
months of wet w* 
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Along with cameras at the en­
tryway s into the park, to record 
the coming and going of cars, Aus­
tin said, street lights, speed 
bumps, fences and other measures 
should be taken at Switzer to sup­
plement the neighborhood waich.

" I  thinK they could afford to 
make it safer," she said.

While the manager and the ( 
neighborhood watch begin their ef- j 
forts, the watch’s president said I 
another home or a Switzer resident 
could take a bullet.

"It's  going to be a little kid or a 
bystander who is going to die if 
this keeps up," he said. " I ’m 
thinking about putting everybody 
in the bathtub at night. They're 
looking for another target. It's like 
a big game they're playing.”
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ANALYSIS (cont.):
This bill would transfer to the Division of Alcoholism and Drug Abuse the responsibility for the approval of alcohol information 
courses (Alcohol Information Schools (AIS)) for all persons needing such a course as a result of alcohol related crimes, primarily 
minor consuming, minor in possession and driving while intoxicated. Currently all such AIS classes also contain a driver 
improvement section and are targeted primarily at adults.

The current curriculum being used has not been reviewed and updated in many years. There are no outcomes or expectations 
for the AIS (other than to not have repeated the criminal behavior) or for the impact on the individual. It is time that this was 
updated and specific outcomes and expectations be established.

With the passage of the "Use It and Lose It" law there has been a dramatic increase in the number of minors loosing their 
drivers license and being required to complete an AIS or treatment in order to have their license re-instated. This new law has 
shown a significant gap in our ability to respond appropriately and to assure that the education received is of value and will 
result in positive outcomes for the youth.

A number of these youth, like adults, may need more than an AIS to address their needs. In reviewing the number of minors 
losing their driver's license the number of second or more offenders is about equal to the first time loss. This would indicate 
that the law, in and of itself is not stopping repeat offenses. An age appropriate AIS will impact this but for some additional 
services may be needed.

The Division also feels that to provide appropriate AIS a different curriculum and teaching method is need for minors. The 
Division will locate and/or develop an appropriate model for adult and youth Alcohol/Drug Information School (AIS). These 
courses would be age appropriate and meet the needs of DfVlV for driving related issues. There will be a different response for 
the 18-20 year olds than for those under age 18. One major difference will be information on inhalants for the under 18 age 
group. '

The Division of Alcoholism and Drug Abuse would establish a set of policy guidelines and outcomes for communities to use in 
developing a local approach to establishing the appropriate entry program for these minors. This would include policies on 
defining appropriate assessment, referral, defining compliance and completion of appropriate services, and evaluation standards 
for the program. Thus those who need only AIS would be sent in the correct direction and those who need additional services 
would also get those.

These policies would include the role of partnership with schools for alternative to suspension programs, for working with 
courts, working with youth probation, and with local treatment agencies. We would need to address differences for rural 
villages. We would need to address development of a community based prevention and intervention services.

The Division would require two new positions consisting of 1 probation officer and 1 clerical staff for program & policy 
development, quality assurance of the AIS classes and staff support. This staff would write the P&P, Regulations and monitor 
compliance of the AIS providers and the local agencies providing the services.

The Division would propose that an" additional $500,000 be allocated for both assessment projects and to increase the 
capacity of the youth outpatient services. It is anticipated that each community would need about $100,000 to fully 
implement a new service that would include assessment, education, outpatient services, and aftercare. These funds would be 
issued under AS 47.37.045, the Community Action Against Substance Abuse program.

All Requests for Proposals for substance abuse services should require proposers to specifically discuss prevention strategies 
either available in the program or in the community. These strategies need to reflect a community-based, risk reduction model 
and incorporate "best practice" models as supported by the research. There needs to be a targeted prevention effort in rural 
areas of Alaska dealing with inhalant abuse. This would help also get a prevention message out about alcohol and drugs as 
inhalants tend to be used by youth at an age prior to first use of alcohol or drugs.

The revenue generated from the increase in the fee charged to reinstate revoked drive's licenses would provide the increase in 
funds to pay for this new service. The Department of Public Safety has a fiscal note showing revenues of $1,086,300 with the 
passage of this legislation.
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ANALYSIS (cont.):
This bill would transfer to the Division of Alcoholism and Drug Abuse the responsibility for the approval of alcohol information 
courses (Alcohol Information Schools (AIS)) for all persons needing such a course as a result of alcohol related crimes, primarily 
minor consuming, minor in possession and driving while intoxicated. Currently ail such AIS classes also contain a driver 
improvement section and are targeted primarily at adults.

The current curriculum being used has not been reviewed and updated in many years. There are no outcomes or expectations 
for the AIS (other than to not have repeated the criminal behavior) or for the impact on the individual. It is time that this was 
updated and specific outcomes and expectations be established.

With the passage of the "Use It and Lose It" law there has been a dramatic increase in the number of minors loosing their 
drivers license and being required to complete an AIS or treatment in order to have their license re-instated. This new law has 
shown a significant gap in our ability to respond appropriately and to assure that the education received is of value and will 
result in positive outcomes for the youth.

A number of these youth, like adults, may need more than an AIS to address their needs. In reviewing the number of minors 
losing their driver's license the number of second or more offenders is about equal to the first time loss. This would indicate 
that the law, in and of itself is not stopping repeat offenses. An age appropriate AIS will impact this but for some additional 
services may be needed.

The Division also feels that to provide appropriate AIS a different curriculum and teaching method is need for minors. The 
Division will locate and/or develop an appropriate model for adult and youth Alcohol/Drug Information School (AIS). These 
courses would be age appropriate and meet the needs of DMV for driving related issues. There will be a different response for 
the 18-20 year olds than for those under age 18. One major difference will be information on inhalants for the under 18 age 
group. f

The Division of Alcoholism and Drug Abuse would establish a set of policy guidelines and outcomes for communities to use in 
developing a local approach to establishing the appropriate entry program for these minors. This would include policies on 
defining appropriate assessment, referral, defining compliance and completion of appropriate services, and evaluation standards 
for the program. Thus those who need only AIS would be sent in the correct direction and those who need additional services 
would also get those.

These policies would include the role of partnership with schools for alternative to suspension programs, for working with 
courts, working with youth probation, and with local treatment agencies. We would need to address differences for rural 
villages. We would need to address development of a community based prevention and intervention services.

The Division would require two new positions consisting of 1 probation officer and 1 clerical staff for program & policy 
development, quality assurance of the AIS classes and staff support. This staff would write the P&P, Regulations and monitor 
compliance of the AIS providers and the local agencies providing the services.

The Division would propose that and additional $500,000 be allocated for both assessment projects and to increase the 
capacity of the youth outpatient servicBS. It is anticipated that each community would need about $100,000 to fully 
implement a new service that would include assessment, education, outpatient services, and aftercare. These funds would be 
issued under AS 47.37.045, the Community Action Against Substance Abuse program.

All Requests for Proposals for substance abuse services should require proposers to specifically discuss prevention strategies 
either available in the program or in the community. These strategies need to reflect a community-based, risk reduction model 
and incorporate "best practice* models as supported by the research. There needs to be a targeted prevention effort in rural 
areas of Alaska dealing with inhalant abuse. This would help also get a prevention message out about alcohol and drugs as 
inhalants tend to be used by youth at an age prior to first use of alcohol or drugs.

The revenue generated from the increase in the fee charged to reinstate revoked drivers licenses would provide the increase in 
funds to pay for this new service. The Department of Public Safety has a fiscal note showing revenues of $1,086,300 with the 
passage of this legislation.
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T o n y  K n o w l e s

G O V E R N O R
R O . Box 110001 

Juneau, Alaska 99811 0001 
(907) 485*3500 

Fax (907)465 3532

S t a t e  o f  A l a s k a
O F F IC E  OF TH E  G O VERN O R

J u n e a u 'I  I

January 30, 1997

The Honorable Mike Miller 
President of the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Alcohol abuse among minors is one of the most serious and disturbing problems facing 
this state. It is crucial that we discourage young Alaskans from making the wrong 
choices about alcohol. This bill helps achieve that goal by enhancing our current laws 
regarding treatment for underage drinkers . It is part of my package of legislation based 
on recommendations of the Governor’s Conference on Youth and Justice.

This bill ensures that minors whose driver's licenses have been revoked for alcohol- 
related offenses are properly screened and monitored for compliance with education and 
treatment programs before their licenses are reinstated. It does so by extending toward 
minors a treatment program which has proved successful for adult offenders - the alcohol 
safety action program, or ASAP.

The state oversees the ASAP which screens offenders, deteimines what education or 
treatment is appropriate for them and then monitors their compliance with the 
recommendations. If the offender fails to comply, further court proceedings are initiated.

My proposal for zero tolerance for underage drinking and driving was passed last year 
and is now in effect in addition to our “use it, lose it” law. Under the zero tolerance law, 
a minor’s driver’s license is revoked if the minor drives a vehicle after consuming any 
quantity of alcohol. The “use it, lose it” law revokes a minor’s driver’s license if the 
minor possesses or consumes unlawful drugs or alcohol, regardless of whether the minor 
was driving a vehicle at the time. Both laws require the minor complete an education or 
treatment program before the license may be reinstated. However, there is currently no 
program for minors similar to the ASAP.



To fill this gap, this legislation proposes a program for minors that would be housed in 
the Depar tment of Health and Social Services. The program would be funded with the 
fees charged for reinstating any driver’s license that has been revoked. This bill increases 
that fee for first-time offenders from $100 to $250 — creating another deterrent to 
underage drinking and drinking and driving for anyone, at any age. The increased fee is 
expected to generate more than $1 million which will easily cover the $605,000 cost of 
the youth treatment piogram.

This bill to address the problem of underage d/inking is an integral component of my 
package on the youth justice system and an attempt to take an aggressive approach toward 
ending a glowing crisis in our state.

The Honorable Mike M iller
Januaiy 30, 1997
Page 2

Sincerely,

Toi
Governor



DEPARTMENT OF HEALTH AND 
SOCIAL SERVICES

DIVISION OF ALCOHOLISM AND DRUG ABUSE

February 25, 1997

Senator Gary Wilken 
Senate HESS Committee 
Alaska State Senate 
State Capitol 
Juneau, Alaska 99801

Dear Senator Wilken:

I want to thank you and your committee for hearing SB 71 on Monday Fefcp >ry 24,
1997. At that hearing you requested that the Division o f Alcoholism and Drug Abuse 
clarify one section of our Fiscal Note Analysis. In particular you wanted us to enhance 
the section dealing with how t^e Division would allocate the funds.

The Division would propose using the $500,000 to fund local programs via a competitive 
process una^r AS 47.50.470 - AS 47.30.500, which is our grant-in-aid process. In the 
competitive process we would seek to reach three main objectives: award funds to 
communities that have a collaborative plan to address the specific needs in their 
community; assure that the agency receiving the grant will be able to achieve the stated 
goals; and assure that the funds went to communities with the greatest need.

In an earlier analysis o f data from the Division o f Motor Vehicles (CY 1995 and six 
months o f  CY 96) the large majority o f minors losing their driver’s license occurred in 
Anchorage, Fairbanks, Juneau, Soldotna, Ketchikan, Sitka and Palmer. These would be 
areas in which we would target for funding if the other two goals are met.

We must, as noted in the analysis, deal with rural areas where the numbers may not be 
high, but services are required. The numbers may not be high due to enforcement issues 
(lack o f police and more serious crimes) but youth services are scarce. We would look at 
this problem and try to set aside some funds for enhancing rural efforts to address the 
issue o f minor consuming.

As you pointed out in your discussion the reason that this program is vital is the number 
o f  repeat offenders is increasing even though this is the start o f the third year o f the “Use 
It and Lose It “ law. One o f the major objectives then will be to decrease the number of

SIM IF MSM / TONY KNOWLES, GOVERNOR

P.O. BOX 110607 
JUNEAU, ALASKA 99811-0607 
PHONE: (907) 465-2071 
FAX: (907)465-2185



Senator Gary Wilken
February 25, 1997
Page 2

repeat offenders as well as the number who commit their first offense. We have not yet 
done the analysis to see if  these same communities have the highest repeat offenders but 
we would assume this to be true.

We have not been specific about the cost o f  new services in each community as each has 
different resources, may wish to configure their services differently, and may have more 
local funds. We will be requiring a local match. We will look at current resources and be 
adding to those not replacing them.

I f  I can answer any other questions please let me know.

cc: Karen Perdue, Commissioner
Russ Webb, Deputy Commissioner
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M E M O R A N D U M  ALASKA PUBLIC D EFEN D ER  AGENCY

900 West Fifth Avenue, Suite 200 
Anchorage, Alaska 99501 

Tel: (907) 264-4400 
Desk: (907) 264-4433 
Fax: (907) 269-5476

TO: S e n a t o r  G a r y  Wilken, C h airman
Senate Health, Education, and Soc i a l  S e r v i c e s  C o m m i t t e e

FROM; B l a i r  McCune, D e p u t y  D i r e c t o r
A l a s k a  P u b l i c  D e f e n d e r  A g e n c y

RE: SB 71

DATE: F e b r u a r y  27, 1997

I u n d e r s t a n d  that the c o m m i t t e e  h a d  some q u e s t i o n s  a b o u t  o u r  
fiscal n o t e  on  SB71. I l i s t e n e d  to the h e a r i n g  o n  this b i l l  on 
F e b r u a r y  24, 1997. It was v e r y  i n t e r e s t i n g  and informative.
U n f o r t unately, as I w a s  about to speak, the J u n e a u / A n c h o r a g e  
t e l e p h o n e  link we n t  o u t . I thought I w o u l d  w r i t e  a n d  c o m m e n t  on 
our fiscal note. I also h a d  some o t h e r  i n f o r m a t i o n  that o c c u r r e d  
to me at the h e a r i n g  that I t h o ught might b e  of help.

O u r  fiscal n o t e  s t a t e d  that c r e a t i n g  a m e c h a n i s m  to m o n i t o r  
treatment p r o g r a m s  for m i n o r s  m ight result i n  mo r e  p r o b a t i o n  
revocations. We  s a i d  we might have more c a ses b e c a u s e  of this 
change, a l t h o u g h  w e  r e c o g n i z e d  that any c o n c l u s i o n  a b out fiscal 
impact w o u l d  be speculative.

A f t e r  l i s t e n i n g  to the h e a r i n g  and t h i n k i n g  about this some 
more, I b e l i e v e  that we m i ght be i mpacted w i t h  a d d i t i o n a l  cases, 
but not f o r  p r o b a t i o n  r e v o c a t i o n s  for minors. A s  I u n d e r s t a n d  the 
bill, the a p p r o v a l s  for a l c ohol e d u c a t i o n  a n d  r e h a b i l i t a t i o n  
p r o g r a m s  o n l y  a p p l y  to r e i n s t a t e m e n t  of d r i v e r s  l i c e n s e s  b y  the 
D i v i s i o n  of M o t o r  V e h i c l e s  (DMV) . I do not b e l i e v e  n o w  that it 
will ha v e  a n  effect on p r o b a t i o n  revocations.

The p o s s i b l e  fiscal impact that I see c omes f r o m  S e c t i o n  3 of 
the bill w h i c h  w o u l d  r aise the reinst a t e m e n t  fee f o r  l i c e n s e s  from 
$100.00 to  $2.50.00. D r i v i n g  w i t h  a canceled, suspended, o r  r e v o k e d  
license (DWLC,S,R) is a seri o u s  m i s d e m e a n o r  o f f e n s e  in Alaska. AS
28.15.291 In o u r  experience, p e o p l e  s o m e t i m e s  h a v e  d i f f i c u l t y  
c o m i n g  up  w i t h  the $100 r e i n s t a t e m e n t  fees and, t a k i n g  a ch a n c e  
t h e y  o b v i o u s l y  sh o u l d  not, c ontinue to drive. T h e y  are o f t e n
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caught, e s p e c i a l l y  in  small communities, b e c a u s e  the p o l i c e  
r e c o g n i z e  them. T h e y  are also caught w h i l e  c o m m i t t i n g  o t h e r  
crimes, like d r i v i n g  w h i l e  intoxicated, and c h a r g e d  w i t h  DWLC,S,R, 
too. I w o u l d  think that i n c reasing the fee to $250 d o l l a r s  w o u l d  
result in m o r e  of these cases. $250 is a lot of c a s h  for p e o p l e  to 
come up with.

It is d i f f i c u l t  to q u a n t i f y  h o w  m a n y  add i t i o n a l  cases w o u l d  be 
brought. I k n o w  we get a lot of D W L C , S , R  cases in o u r  P a l m e r  
office, so I c h e c k e d  w i t h  them. T h e y  said they e s t i m a t e  that t h e y  
had o v e r  200 cases c u r r e n t l y  open w h e r e  there h a d  b e e n  a D W L C , S , R  
charge. (This w o u l d  include p r o b a t i o n  r e v o c a t i o n s  c ases and more 
serious c a s e s  that also include a DWLC,5,R.)

T h e r e  are also several sections of the bill w h i c h  r e q u i r e  that 
a l c ohol e d u c a t i o n  and treatment p r o g r a m s  be a p p r o v e d  b y  the 
D e p a r t m e n t  of H e a l t h  and Social Services. I u n d e r s t a n d  that t here 
is a n  a p p r o v a l  p r o c e s s  now, but I am a bit c o n c e r n e d  about the 
effect r e q u i r i n g  state a p proval b y  law m i g h t  have. Currently, that 
are m a n y  c o m m u n i t y  o r g a n i z a t i o n s  that have s u b s t a n c e  abuse 
programs. T h e s e  p r o g r a m s  include A l c o h o l i c s  A n o n y m o u s  (AA) a n d  
p r o g r a m s  like the S a l v a t i o n  A r m y  C l i t h e r o e  C e n t e r  o u t p a t i e n t  
treatment p r o g r a m  in Anchorage. In o u r  experience, if pe o p l e  
at t e n d  a n d  m a k e  p r o g r e s s  in these programs, t h e y  c a n  get t h eir 
li c e n s e s  reinstated.

If o f f i c i a l  state approval we r e  required, some of these 
c o m m u n i t y  and r e l i g i o u s  organi z a t i o n s  might not qualify. I'm 
e n c l o s i n g  a c o p y  of a federal case from N e w  York, W a r n e r  v. Or a n g e  
Co u n t y  Dept, of P r o b a t i o n , in w h i c h  the court d e c i d e d  that A A  w a s  
r e l i g i o u s l y - b a s e d  o r g a n i z a t i o n  and a state c o u l d  not r e q u i r e  a 
p r o b a t i o n e r  to a t t e n d  A A  m e e t i n g s  w i t h o u t  v i o l a t i n g  the F i rst 
A m e n d m e n t  to the U n i t e d  States Constitution. If p e o p l e  can't 
s a t i s f y  r e i n s t a t e m e n t  r e q u i r e m e n t s  b y  a t t e n d i n g  these i n e x p e n s i v e  
(and effective) c o m m u n i t y  and relig i o u s  programs, t h ere might b e  
ad d i t i o n a l  p e o p l e  w h o  w o u l d  have d i f f i c u l t y  g e t t i n g  t h e i r  l icenses 
r e i n s t a t e d .

I h o p e  these c o m m e n t s  c l a r i f y  our fiscal note.

T h e r e  w e r e  Beveral o t h e r  c o mments that I thought the c o m m i t t e e  
might want to consider. I was really i n t e r e s t e d  in Ms. V a l e r i e  
T h e r r i e n 'b t e s t i m o n y  and the t e s t i m o n y  of the y o u n g  p e o p l e  
a t t e n d i n g  the hearing. It is c lear from this testimony, and o u r  
experience, t h a t  A l a s k a  has serious p r o b l e m s  c a u s e d  b y  s u b s t a n c e  
abuse. We e s t i m a t e  85-90% of o u r  cases relate to a l c ohol a n d  d r u g  
a buse in so m e  way.

However, I t h i n k  it is important that the c o m m i t t e e  r e c o g n i z e  
that, for the most part, the y o u n g  p e o p l e  of this s t a t e  are high- 
achieving, s u c c e s s f u l  kids. It w o u l d  r e a l l y  be i n t e r e s t i n g  to see 
the s t a t i s t i c s  o n  h o w  we rank in terms of a c a d e m i c  achievement, in

2
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athletics, etc., as c o m p a r e d  w i t h  o t h e r  states. The recent 
G o v e r n o r ' s  C o n f e r e n c e  o n  Y o u t h  and J u s t i c e  report shows that A l a s k a  
is a m o n g  the lowest states in the n a t i o n  in terms of o u r  r a t e  of 
v i o l e n t  juv e n i l e  crimes. (Alaska ranks 37 t h  out of 50 states.)

A I b o , I t h ink it is impor t a n t  to n o t e  a n o t h e r  statistic. 
A l t h o u g h  w e ' r e  3 7 t h  in terms of the j u v e n i l e  c r ime rate, the 
G o v e r n o r ' s  re p o r t  shows that we ra n k  2 n d  in the n a t i o n  in t e rms of 
the n u m b e r  of c h i l d r e n  i n c a r c e r a t e d  in se c u r e  j u v e n i l e  
institutions.

T h e r e  was some t e s t i m o n y  to t h e  ef f e c t  that some p e o p l e  
b e l i e v e  that A l a s k a  is g e n e r a l l y  lenient toward j u v e n i l e  off e n d e r s .  
Th i s  is c e r t a i n l y  not true in terms of the rate of l o c k i n g  k i d s  up. 
It m i g h t  be true, however, in terms of not h a v i n g  the o p t i o n  of 
c l o s e  p r o b a t i o n  s u p e r v i s i o n  a n d  treat m e n t  p r o g r a m s  s p e c i f i c a l l y  
a i m e d  at y o u n g  people. T hese are e x p e n s i v e  programs, but w h e r e  
t h e y  c a n  b e  u s e d  as a s u b s t i t u t e  for the m u c h  m o r e  e x p e n s i v e  o p t i o n  
of incarceration, th e y  save money. Also, if th e y  a r e  mo r e  
effective, as we b e l i e v e  th e y  are, in r e h a b i l i t a t i o n  of o f f e n d e r s  
w h i l e  t h e y  are young, th e y  prevent the i m m ense c o sts to s o c i e t y  of 
future c r i m i n a l  behavior.

T h e  last c o m ment I want to make in v o l v e s  the "use it, lose it" 
law. Fix-st, the c o m m i t t e e  sh o u l d  b e  a w a r e  that a n  A n c h o r a g e  court 
in J a d a  Q u i n n  v. S t a t e , No. 3 A N - 9 5 - 8 8 0 5  C V  (Super. C t . 3d D i s t . 
Feb. 13, 1997), has f o und some s i g n i f i c a n t  p r o b l e m s  w i t h  the part 
of the l a w  that a l l o w s  an a d m i n i s t r a t i v e  D M V  l i c e n s e  r e v o c a t i o n  for 
m i n o r  c o n s u m i n g  alcohol w h e n  there is n o  i n d i c a t i o n  that the p e r s o n  
was or  h a d  b e e n  d r i v i n g  a m o t o r  vehicle. T h e  c ourt s a i d  that, 
u n d e r  the circumstances, the r e v o c a t i o n  c o u l d  not b e  c o n s i d e r e d  
m e r e l y  a "civil" sanction. The court f ound the r i g h t s  of a 
d e f e n d a n t  in a c riminal case apply. T h e s e  i n c l u d e  the r i ght to a 
j u r y  t r ial a n d  to c o u r t - a p p o i n t e d  counsel for indigents. I have 
e n c l o s e d  a c o p y  of the opinion. Also, for c ourt (as o p p o s e d  to 
DMV) revocations, the c o urt of a p p eals in S tate v. D i s t r i c t  C o u r t .
  P . 2 d   ___ Op. No. 1504 (Alaska App. D e c e m b e r  6, 1996), d e c i d e d
that c o u r t  r e v o c a t i o n s  are "criminal," and the r i ght to a jury 
t r i a l  a n d  c o u r t - a p p o i n t e d  counsel w o u l d  a t t a c h  to these c a ses as 
w e l l .

A l t h o u g h  t h ese c a ses are no d o ubt q o i n g  tc be the s u b j e c t  of 
f u r t h e r  appeals, the st a t u s  of the "uee it, lose it" laws a n d  the 
s t a t u s  o f  m i n o r  c o n s u m i n g  alcohol as a "civil" o f f e n s e  are 
c e r t a i n l y  in doubt.

I ho p e  t h e s e  c o m m e n t s  c l a r i f y  our fiscal no t e  a n d  are h e l p f u l  
to the c o m m i t t e e  in c o n s i d e r i n g  this bill.

B M C /a tta c h m e n ts
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I A l a s k a  I

Part of teen alcohol law declared unconstitutional
H S ta te  revocation o f  
m inors' drivers 
lic e n ses  ta k e s  hit
mt amocutic nut

ANCHORAGE -  A Superior 
Court judge has declared uncon­
stitutional a portion of the sta te 's  
“use it. lose it"  law, which says 
minors can lose their d river's  li­
cense if they drink alcohol -  even 
if they a re  nowhere near a car.

The law, in effect since 1991, 
says the sta te  can revoke licenses 
of drivers younger than 21 if a po­

lice officer had probable cause to 
believe the minor possessed or 
consumed any amount of alcohol. 
The law imposes a m andatory 90- 
day revocation for a first inci­
dent, a one-year revocation for a 
m inor caught twice and a three- 
y ear revocation for a  third-time 
offender.

Two young women, Jad a  Quinn 
and Nina Storm, challenged the 
law. They lost their licenses a fte r 
police found the women, three 
friends and a 12-pack of beer a t a 
cam pfire a t an Anchorage near in

1995. Quinn and Storm, both 20 at 
the time, thought the law was un­
fair, said their lawyer, Tim 
Pelumenos.

Judge Rene Gonzalez, in a de­
cision he issued last week, sided 
with them.

Gonzalez said the license revo­
cation “ is not cruel and unusual 
punishm ent." But since Quinn 
and Storm were not driving when 
they were drinking, the judge 
ruled that p a rt of the law unfair.

"They were, in fact, not even 
in close proximity to a  motorized

vehicle,” Gonzalez wrote.
Quinn and Storm adm itted 

drinking a sm all amount of beer. 
A portable breath test showed 
they had blood-alcohol levels of 
0.003 and O.OOfi percent -  well be­
low the 0.10 legal lim it for driv­
ing.

Police gave the women notices 
that their licenses would be re ­
voked. The women protested the 
revocations a t a  hearing a t the 
Departm ent o f  Motor Vehicles, to 
no avail.

Quinn and Storm appealed the

revocation in Superior Court.
Their case, Judge Gonzalez 

said, turned on whether the li­
cense revocation was m eant to 
punish the young women or to 
protect other m otorists from irre ­
sponsible drivers.

“ We think the purpose of this 
is to protect people ra th e r than 
punish the offender,” assistant a t­
torney general E ric Johnson said, 

Gonzalez disagreed, noting the 
reason for the license revocation 
-  a belief the women had alcohol 
at a  sm all social gathering -  had

nothing to do with driving.
Johnson said the state  will ap­

peal to the Alaska Supreme 
Court. In the m eantim e, the De­
partm ent o f Motor Vehicles will 
continue to revoke licenses, be­
cause other sta te  judges have 
come to the opposite conclusion 
a s  Gonzalez, Johnson said.

In 1995 and 1996, m ore than 
6,600 drivers ' licenses were re­
voked under the "use It, lose it"  
law, said Kerry Hennings, a m an­
ager with the Division of Motor 
Vehicles.
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I u n d e r s t a n d  t h a t  the c o m m i t t e e  h a d  s o m e  q u e s t i o n s  a b o u t  o u r  
f i s c a l  n o t e  o n  SB71. I l i s t e n e d  to the h e a r i n g  o n  t h i s  b i l l  o n  
F e b r u a r y  24, 1997. It w a s  v e r y  i n t e r e s t i n g  a n d  i n f o r m a t i v e .
U n f o r t u n a t e l y ,  as I w a s  a b o u t  to speak, t h e  J u n e a u / A n c h o r a g e
t e l e p h o n e  l i n k  w e n t  out. I t h o u g h t  I w o u l d  w r i t e  a n d  c o m m e n t  o n
o u r  f i s c a l  n o te. I a l s o  h a d  s o m e  o t h e r  i n f o r m a t i o n  that o c c u r r e d  
to m e  at t h e  h e a r i n g  t h a t  I t h o u g h t  m i g h t  be  o f  help.

O u r  f i s c a l  n o t e  s t a t e d  that c r e a t i n g  a m e c h a n i s m  to  m o n i t o r
t r e a t m e n t  p r o g r a m s  f o r  m i n o r s  m i g h t  r e s u l t  in m o r e  p r o b a t i o n  
r e v o c a t i o n s .  W e  s a i d  w e  m i g h t  h a v e  m o r e  c a s e s  b e c a u s e  o f  t h i s  
c h a nge, a l t h o u g h  w e  r e c o g n i z e d  t h a t  a n y  c o n c l u s i o n  a b o u t  f i s c a l  
i m p a c t  w o u l d  b e  s p e c u l a t i v e .

A f t e r  l i s t e n i n g  to  the h e a r i n g  a n d  t h i n k i n g  a b o u t  t h i s  s o m e  
more, I b e l i e v e  t h a t  w e  m i g h t  be  i m p a c t e d  w i t h  a d d i t i o n a l  cases, 
b u t  n o t  f o r  p r o b a t i o n  r e v o c a t i o n s  for m i n o r s .  A s  I u n d e r s t a n d  the 
bill, t h e  a p p r o v a l s  f o r  a l c o h o l  e d u c a t i o n  a n d  r e h a b i l i t a t i o n  
p r o g r a m s  o n l y  a p p l y  to  r e i n s t a t e m e n t  o f  d r i v e r s  l i c e n s e s  b y  the 
D i v i s i o n  o f  M o t o r  V e h i c l e s  (DMV). I d o  n o t  b e l i e v e  n o w  t h a t  it 
w i l l  h a v e  a n  e f f e c t  o n  p r o b a t i o n  r e v o c a t i o n s .

T h e  p o s s i b l e  f i s c a l  i m p a c t  that I s e e  c o m e s  f r o m  S e c t i o n  3 of 
the b i l l  w h i c h  w o u l d  r a i s e  the r e i n s t a t e m e n t  fee f o r  l i c e n s e s  f r o m  
$ 1 0 0 . 0 0  t o  $ 2 5 0 . 0 0 .  D r i v i n g  w i t h  a c a n c e l e d ,  s u s p e n d e d ,  o r  r e v o k e d  
l i c e n s e  (DWLC,S,R) is a s e r i o u s  m i s d e m e a n o r  o f f e n s e  in A l a s k a .  A S
2 8 . 1 5 . 2 9 1  In o u r  e x p e r i e n c e ,  p e o p l e  s o m e t i m e s  h a v e  d i f f i c u l t y  
c o m i n g  u p  w i t h  t h e  $ 1 0 0  r e i n s t a t e m e n t  f e e s  and, t a k i n g  a c h a n c e  
t h e y  o b v i o u s l y  s h o u l d  not, c o n t i n u e  to dr i v e .  T h e y  a r e  o f t e n



c a u g h t ,  e s p e c i a l l y  in s m a l l  c o m m u n i t i e s ,  b e c a u s e  t h e  p o l i c e  
r e c o g n i z e  them. T h e y  a r e  a l s o  c a u g h t  w h i l e  c o m m i t t i n g  o t h e r  
c r i m e s ,  l i k e  d r i v i n g  w h i l e  i n t o x i c a t e d ,  a n d  c h a r g e d  w i t h  D W L C , S , R ,  
too. I w o u l d  t h i n k  t h a t  i n c r e a s i n g  t h e  f e e  t o  $ 2 5 0  d o l l a r s  w o u l d  
r e s u l t  i n  m o r e  o f  t h e s e  cases. $ 2 5 0  is a l o t  o f  c a s h  f o r  p e o p l e  to 
c o m e  u p  w ith.

It is d i f f i c u l t  t o  q u a n t i f y  h o w  m a n y  a d d i t i o n a l  c a s e s  w o u l d  be 
b r o u g h t .  I k n o w  w e  g e t  a lot of  D W L C , S , R  c a s e s  in  o u r  P a l m e r  
o f f i c e ,  s o  I c h e c k e d  w i t h  them. T h e y  s a i d  t h e y  e s t i m a t e  t h a t  c h e y  
h a d  o v e r  2 0 0  c a s e s  c u r r e n t l y  o p e n  w h e r e  t h e r e  h a d  b e e n  a D W L C , S , R  
c h a r g e .  (This w o u l d  i n c l u d e  p r o b a t i o n  r e v o c a t i o n s  c a s e s  a n d  m o r e  
s e r i o u s  c a s e s  t h a t  a l s o  i n c l u d e  a D W L C , S , R . )

T h e r e  a r e  a l s o  s e v e r a l  s e c t i o n s  o f  the b i l l  w h i c h  r e q u i r e  th a t  
a l c o h o l  e d u c a t i o n  a n d  t r e a t m e n t  p r o g r a m s  b e  a p p r o v e d  b y  the 
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .  I u n d e r s t a n d  t h a t  t h e r e  
is a n  a p p r o v a l  p r o c e s s  now, b u t  I a m  a b i t  c o n c e r n e d  a b o u t  the 
e f f e c t  r e q u i r i n g  s t a t e  a p p r o v a l  b y  l a w  m i g h t  h ave. C u r r e n t l y ,  t h a t  
a r e  m a n y  c o m m u n i t y  o r g a n i z a t i o n s  t h a t  h a v e  s u b s t a n c e  a b u s e  
p r o g r a m s .  T h e s e  p r o g r a m s  i n c l u d e  A l c o h o l i c s  A n o n y m o u s  (AA) a n d  
p r o g r a m s  l i k e  t h e  S a l v a t i o n  A r m y  C l i t h e r o e  C e n t e r  o u t p a t i e n t  
t r e a t m e n t  p r o g r a m  i n  A n c h o r a g e .  In o u r  e x p e r i e n c e ,  if p e o p l e  
a t t e n d  a n d  m a k e  p r o g r e s s  in t h e s e  p r o g r a m s ,  t h e y  c a n  g e t  t h e i r  
l i c e n s e s  r e i n s t a t e d .

If o f f i c i a l  s t a t e  a p p r o v a l  w e r e  r e q u i r e d ,  s o m e  o f  t h e s e  
c o m m u n i t y  a n d  r e l i g i o u s  o r g a n i z a t i o n s  m i g h t  n o t  q u a l i f y .  I ' m  
e n c l o s i n g  a c o p y  o f  a f e d e r a l  c a s e  f r o m  N e w  Y o r k ,  W a r n e r  v. O r a n g e  
C o u n t y  D ept, of  P r o b a t i o n , i n  w h i c h  the c o u r t  d e c i d e d  t h a t  A A  w a s  
r e l i g i o u s l y - b a s e d  o r g a n i z a t i o n  a n d  a s t a t e  c o u l d  n o t  r e q u i r e  a 
p r o b a t i o n e r  to  a t t e n d  A A  m e e t i n g s  w i t h o u t  v i o l a t i n g  t h e  F i r s t  
A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  If p e o p l e  c a n ' t  
s a t i s f y  r e i n s t a t e m e n t  r e q u i r e m e n t s  l v  a t t e n d i n g  t h e s e  i n e x p e n s i v e  
(and e f f e c t i v e )  c o m m u n i t y  a n d  r e l i g i o u s  p r o g r a m s ,  t h e r e  m i g h t  b e  
a d d i t i o n a l  p e o p l e  w h o  w o u l d  h a v e  d i f f i c u l t y  g e t t i n g  t h e i r  l i c e n s e s  
r e i n s t a t e d .

I h o p e  t h e s e  c o m m e n t s  c l a r i f y  o u r  f i s c a l  n ote.

T h e r e  w e r e  s e v e r a l  o t h e r  c o m m e n t s  t h a t  I t h o u g h t  the c o m m i t t e e  
m i g h t  w a n t  to c o n s i d e r .  I w a s  r e a l l y  i n t e r e s t e d  i n  Ms. V a l e r i e  
T h e r r i e n ' s  t e s t i m o n y  a n d  the t e s t i m o n y  o f  t h e  y o u n g  p e o p l e  
a t t e n d i n g  t h e  h e a r i n g .  It is c l e a r  f r o m  t h i s  t e s t i m o n y ,  a n d  o u r  
e x p e r i e n c e ,  t h a t  A l a s k a  h a s  s e r i o u s  p r o b l e m s  c a u s e d  b y  s u b s t a n c e  
a b u s e .  W e  e s t i m a t e  8 5 - 9 0 %  of o u r  c a s e s  r e l a t e  to a l c o h o l  a n d  d r u g  
a b u s e  i n  s o m e  way.

H o w e v e r ,  I t h i n k  it is i m p o r t a n t  t h a t  t h e  c o m m i t t e e  r e c o g n i z e  
that, f o r  t h e  m o s t  part, the y o u n g  p e o p l e  o f  t h i s  s t a t e  a r e  h i g h -  
a c h i e v i n g ,  s u c c e s s f u l  kids. It w o u l d  r e a l l y  b e  i n t e r e s t i n g  t o  see 
t he s t a t i s t i c s  o n  h o w  w e  r a n k  in  t e r m s  o f  a c a d e m i c  a c h i e v e m e n t ,  in
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a t h l e t i c s ,  etc., as c o m p a r e d  w i t h  o t h e r  s t a t e s .  T h e  r e c e n t  
G o v e r n o r ' s  C o n f e r e n c e  o n  Y o u t h  a n d  J u s t i c e  r e p o r t  s h o w s  t h a t  A l a s k a  
is a m o n g  the l o w e s t  s t a t e s  in the n a t i o n  in t e r m s  o f  o u r  r a t e  of 
v i o l e n t  j u v e n i l e  crimes. (Alaska r a n k s  3 7 t h  o u t  o f  50 s t a t e s . )

A l so, I t h i n k  it is i m p o r t a n t  to  n o t e  a n o t h e r  s t a t i s t i c .  
A l t h o u g h  w e ' r e  3 7 t h  in t e r m s  of the j u v e n i l e  c r i m e  rate, the 
G o v e r n o r ' s  r e p o r t  s h o w s  t h a t  w e  r a n k  2 n d  in the n a t i o n  in t e r m s  of 
t h e  n u m b e r  of c h i l d r e n  i n c a r c e r a t e d  i n  s e c u r e  j u v e n i l e  
i n s t i t u t i o n s .

T h e r e  w a s  s o m e  t e s t i m o n y  to  the e f f e c t  t h a t  s o m e  p e o p l e  
b e l i e v e  th a t  A l a s k a  is g e n e r a l l y  l e n i e n t  t o w a r d  j u v e n i l e  o f f e n d e r s .  
T h i s  is c e r t a i n l y  not t r u e  in t e r m s  of t h e  r a t e  o f  l o c k i n g  k i d s  up. 
It m i g h t  b e  true, h o wever, in t e r m s  o f  n o t  h a v i n g  the o p t i o n  of 
c l o s e  p r o b a t i o n  s u p e r v i s i o n  a n d  t r e a t m e n t  p r o g r a m s  s p e c i f i c a l l y  
a i m e d  a t  y o u n g  p e o p l e .  T h e s e  a r e  e x p e n s i v e  p r o g r a m s ,  b u t  w h e r e  
t h e y  c a n  b e  u s e d  as a s u b s t i t u t e  f o r  the m u c h  m o r e  e x p e n s i v e  o p t i o n  
o f  i n c a r c e r a t i o n ,  t h e y  s a v e  m o n e y .  Also, if t h e y  a r e  m o r e  
e f f e c t i v e ,  as w e  b e l i e v e  t h e y  are, in r e h a b i l i t a t i o n  o f  o f f e n d e r s  
w h i l e  t h e y  a r e  young, t h e y  p r e v e n t  the i m m e n s e  c o s t s  t o  s o c i e t y  of 
f u t u r e  c r i m i n a l  b e h a v i o r .

T h e  l a s t  c o m m e n t  I w a n t  to m a k e  i n v o l v e s  t h e  "use it, l o s e  it" 
law. First, the c o m m i t t e e  s h o u l d  b e  a w a r e  t h a t  a n  A n c h o r a g e  c o u r t  
in J a d a  Q u i n n  v. S t a t e . No. 3 A N - 9 5 - 8 8 0 5  C V  (Super. C t . 3 d  D i s t .  
Feb. 13, 1997), h a s  f o u n d  s o m e  s i g n i f i c a n t  p r o b l e m s  w i t h  t h e  p a r t  
of t h e  l a w  th a t  a l l o w s  a n  a d m i n i s t r a t i v e  D M V  l i c e n s e  r e v o c a t i o n  f o r  
m i n o r  c o n s u m i n g  a l c o h o l  w h e n  t h e r e  is n o  i n d i c a t i o n  t h a t  t h e  p e r s o n  
w a s  o r  h a d  b e e n  d r i v i n g  a m o t o r  v e h i c l e .  T h e  c o u r t  s a i d  that, 
u n d e r  t h e  c i r c u m s t a n c e s ,  the r e v o c a t i o n  c o u l d  n o t  b e  c o n s i d e r e d  
m e r e l y  a "civil" s a n c t i o n .  T h e  c o u r t  f o u n d  t h e  r i g h t s  o f  a 
d e f e n d a n t  in a c r i m i n a l  c a s e  apply. T h e s e  i n c l u d e  t h e  r i g h t  t o  a 
j u r y  t r i a l  a n d  to c o u r t - a p p o i n t e d  c o u n s e l  f o r  i n d i g e n t s .  I h a v e  
e n c l o s e d  a c o p y  of the o p i n i o n .  Also, f o r  c o u r t  (as o p p o s e d  to 
DMV) r e v o c a t i o n s ,  the c o u r t  of a p p e a l s  in S t a t e  v. D i s t r i c t  C o u r t .
  P . 2 d  ____  Op. No. 1504 (Alaska App. D e c e m b e r  6, 1996), d e c i d e d
t h a t  c o u r t  r e v o c a t i o n s  a r e  "criminal, " a n d  the r i g h t  to a j u r y  
t r i a l  a n d  c o u r t - a p p o i n t e d  c o u n s e l  w o u l d  a t t a c h  t o  t h e s e  c a s e s  as 
w e l l .

A l t h o u g h  t h e s e  c a s e s  are n o  d o u b t  g o i n g  t o  b e  t h e  s u b j e c t  of 
f u r t h e r  a p p e a l s ,  the s t a t u s  o f  the "use it, l o s e  it" l a w s  a n d  the 
s t a t u s  o f  m i n o r  c o n s u m i n g  a l c o h o l  a s  a " c i v i l "  o f f e n s e  a r e  
c e r t a i n l y  in doubt.

I h o p e  t h e s e  c o m m e n t s  c l a r i f y  o u r  f i s c a l  n o t e  a n d  a r e  h e l p f u l  
to t h e  c o m m i t t e e  in c o n s i d e r i n g  t h i s  bill.

B M C / a t t a c h m e n t s
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Robert WARNER, Plaintiff-Appcllee, 
v.

ORANGE COUNTY DEPARTMENT OF 
PROBATION, Defendant-Appellant.

No. 1760, Docket 95-7055.

United States Court of Appeals,
Second Circuit.

Argued July 20, 1995.

Decided Sept. 9, 1996.

Probationer brought § 1983 action against county 
department of probation, alleging that establishment 
clause was violated by department's 
recommendation to sentencing judge that 
probationer attend meetings of religiously based 
alcohol rehabilitation organization. The United 
States District Court for the Southern District of 
New York, Gerard L. Goettel, J., 870 F.Supp. 69, 
entered judgment in favor of probationer, and 
department appealed. The Court of Appeals, Leval, 
Circuit Judge, held that: (1) department’s
recommendation was a proximate cause of 
probationer’s injury: (2) department was not entitled 
to quasi-judicial immunity from suit; and (3) 
requirement that probationer attend meetings 
violated establishment clause.

Affirmed.

Winter, Circuit Judge, dissented and filed 
opinion.

[1] C IV IL RIGHTS © ^ 206(3)
78k206(3)
To establish county department of probation’s 
liability for probationer’s allegedly unconstitutional 
sentence under § 1983, probationer was required to 
demonstrate that his injury resulted from custom or 
policy of county, as opposed to isolated instance of 
conduct. 42 U.S.C.A. § 1983.

[2] C IVIL RIGHTS ©=>110.1 
78k110.1
In cases brought under § 1983, a superseding cause, 
as traditionally understood in common-law tort 
doctrine, w ill relieve defendant of liability. 42 
U.S.C.A. § 1983.

[3] C IVIL RIGHTS ©=> 110.1
78k l10.1
Tort defendants, including those sued under § 1983, 
are responsible for natural consequences of their 
actions. 42 U.S.C.A. § 1983.

[3] TORTS ©= 15
379kl5
Tort defendants, including those sued under § 1983, 
are responsible for natural consequences of their 
actions. 42 U.S.C.A. § 1983.

[4] TORTS ©= 15
379k15
An actor may be held liable for those consequences 
attributable to reasonably foreseeable intervening 
forces, including acts of third parties.

[5] CONSTITUTIONAL LAW ©=> 75
92k75
Under New York law, determination of probation 
terms is a judicial task, which may not be delegated 
to probation officers.

[6] C IVIL RIGHTS ©= 135
78k135
In § 1983 action, fact that sentencing judge 
ultimately determined probation term did not 
preclude finding that county probation department 
proximately caused probationer’s alleged injury by 
recommending to judge that probationer be required 
to attend meetings of religiously based alcohol 
rehabilitation organization as a condition of 
probation. 42 U.S.C.A. § 1983.

[7] FEDERAL COURTS ©= 858 
170Bk858
In § 1983 action, whether it was reasonably 
foreseeable that sentencing judge would adopt 
county probation department’s recommendation that 
probationer attend meetings of religiously based 
alcohol rehabilitation organization was a question of 
fact, which was subject to review for clear error. 
Fed.Rules Civ.Proc.Rule 52(a), 28 U.S.C.A.

[8] CIVIL RIGHTS ©=> 135
78k135
In § 1983 action, probationer’s failure to object to 
probation condition that he attend meetings of 
religiously based alcohol rehabilitation organization 
did not constitute consent. 42 U.S.C.A. § 1983.
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[9] CIVIL RIGHTS <©= 135
78k135
Actions of religiously based alcohol rehabilitation 
organization did not break chain of causation, and 
thus county probation department could be held 
liable under § 1983 for recommending probationer’s 
attendance at such meetings as a condition of 
probation; department was well aware of religious 
nature of program. 42 U.S.C.A. § 1983.

[10] CIVIL RIGHTS ©=> 214(7)
78k214(7)
County department of probation was not entitled to 
quasi-judicial immunity in § 1983 action for 
department’s action of recommending probationer’s 
terms of probation to sentencing judge, 42 
U.S.C.A. § 1983.

[11] C . . 1STITUTIONAL LAW ©= 84.5(1)
92k84.5(l)
Establishment clause was violated by probation 
condition that probationer attend religiously based 
meetings of alcohol rehabilitation organization; 
meetings were intensely religious events, and 
probationer would have been subject to 
imprisonment for violation of probation had he 
failed to attend meetings of that particular 
organization. U.S.C.A. Const.Amend. 1.

[11] CRIMINAL LAW 982.5(2)
110k982.5(2)
Establishment clause was violated by probation 
condition that probationer attend religiously based 
meetings of alcohol rehabilitation organization; 
meetings were intensely religious events, and 
probationer would have been subject to 
imprisonment for violation of probation had he 
failed to attend meetings of that particular 
organization. U.S.C.A. Const.Amend. 1.

[12] CONSTITUTIONAL LAW ©=> 84.1
92k84.1
At a minimum, Constitution guarantees that 
government may not coerce anyone to support or 
participate in religion or its exercise, or otherwise 
act in way which establishes state religion or 
religious faith, or tends to do so. U.S.C.A. 
Const. Amend. 1.

[13] CONSTITUTIONAL LAW ©= 84.1
92k84.1
Under establishment clause, government should not

prefer one religion to another, or religion to 
irreligion. U.S.C.A. Const.Amend. 1.

*203 Robert N. Isseks, Goshen, NY (Alex Smith, 
Middletown. NY, of counsel), for Plaintiff- 
Appellee.

Richard B. Golden, Orange County Attorney, 
Goshen, NY (M. Kevin Coffey, Antoinette Gluszak, 
Laurie T. McDermott, of counsel), for Defendant- 
Appellant.

Before: WINTER, LEVAL, and CAL/^BRESI. 
Circuit Judges.

LEVAL, Circuit Judge:

Orange County Department of Probation 
("OCDP"), the defendant, appeals from a decision 
of the district court awarding declaratory *204 
judgment, nominal damages of one dollar, and 
attorney’s fees to plaintiff Robert Warner in his civil 
action under 42 U.S.C. § 1983. Warner claimed 
that a probation condition imposed on him as part of 
a criminal sentence, which required him to attend 
meetings o f Alcoholics Anonymous ("A.A."), 
forced him to participate in religious activity in 
violation of the First Amendment’s Establishment 
Clause, and that OCDP was responsible, in part 
because it recommended the A.A. therapy to the 
sentencing court as a condition of probation. OCDP 
argues on several grounds that it cannot be liable for 
Warner’s exposure to A.A. pursuant to a sentence 
imposed by the court. We reject OCDP’s 
arguments, and affirm the judgment.

Background

On November 13, 1990, Warner pleaded guilty to 
driving drunk and without a license in violation of 
New York law. N.Y.Veh, & Traf.Law §§ 511(2), 
1192(1) (McKinney 1986 & Supp.1996). This was 
his third alcohol-related driving offense in a period 
of little more than a year. Judge David L. 
Levinson, of the Town of Woodbury's Justice Court 
in Orange County, New York, accepted the plea and 
ordered the Orange County Department of Probation 
to prepare a prcsentencc report.

The OCDP’s report recommended a term of 
probation with six special conditions, which the 
department routinely recommends in cases of
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defendants with alcohol problems. These included 
that the probationer "totally abstain from the use of 
intoxicating beverages," avoid "establishmentfs] 
where the primary business is the sale or 
consumption of alcohol," and, as the fifth 
recommended condition, that he "attend Alcoholics 
Anonymous at the direction of [his] probation 
officer."

These recommended special conditions were set 
forth on a standard form rider which OCDP 
routinely provided to sentencing judges in such 
cases. Judge Levinson sentenced Warner to three 
years of probation, imposing the special conditions 
recommended by the OCDP. In imposing these 
special conditions, Judge Levinson endorsed the 
Probation Department’s standard form.

Warner attended A.A. meetings at the direction of 
his probation officer, Neal Terwilliger, from 
November 1990 through September 1992. 
However, in January of 1991, Warner complained 
to Terwilliger that, as an atheist, he found the 
religious nature of the A.A. meetings objectionable. 
The probation officer instructed Warner to continue 
his attendance. Some months later, Terwilliger 
determined that Warner lacked sufficient 
commitment to the program; he directed Warner to 
attend "Step meetings" and to seek another more 
advanced A.A. member as r. "sponsor" to give him 
guidance and encourage his adherence to the 
program. The Step meetings were devoted to 
discussion of A.A.’s "Twelve Steps," which 
represented the heart of the therapy program.

The district court found that the program Warner 
was required to attend involved a substantial 
religious component. For example, the "Twelve 
Steps" included instruction that participants should 
"believe that a Power greater than ourselves could 
restore us"; "[make] a decision to turn our ill and 
our lives over to the care of God as we [understand] 
Him "; "[a]dmit[ ] to God ... the exact nature of 
our wrongs"; be "entirely ready lo have God 
remove all these defects ... [and] ask Him to remove 
our shortcomings"; and "[seek] through prayer and 
meditation to improve our conscious contact with 
God, as we [understand] Him." (Emphasis in 
original.)

Group prayer was a common occurrence at the 
meetings Warner attended. They frequently began

with a religious invocation, and always ended with a 
Christian prayer. The district court found that the 
program "placed a heavy emphasis on spirituality 
and prayer, in both conception and in practice."

In July of 1992, Warner filed a motion in the 
Town of Woodbury Justice Court challenging the 
constitutionality of his consignment to A.A. The 
OCDP-after meeting with representatives from the 
local district attorney’s office-responded by 
offering Warner therapy in another program. The 
municipal court judge then dismissed Wanier’s 
motion as moot. Warner subsequently brought this 
action in federal district court, seeking damages, as 
well as a declaratory *205 judgment that OCDP had 
violated his First Amendment rights. Alter a bench 
trial, the district court found that compelling Warner 
to attend the program violated the Establishment 
Clause, and further determined that the OCDP was 
liable for the constitutional injury, notwithstanding 
that it was the sentencing judge-not the Probation 
Dcpartment-who had imposed the condition of 
A.A. participation. The court, however, found that 
Warner's claims of financially compensable injury 
were not convincing, and thus awarded nominal 
damages in the amount of one dollar, plus attorney’s 
fees.

Discussion

OCDP asserts that the trial court committed a 
variety of errors. First, it claims that it cannot be 
liable because, under New York law, the 
determination of probation conditions is soleiy the 
responsibility of the sentencing judge. Second, the 
OCDP argues that i f  it is responsible for Wamer’s 
probation terms, it is protected from any damages 
judgment by a quasi-judicial absolute immunity. 
Finally, it contests the district court’s conclusion 
that requiring Warner to attend A.A. violated the 
Establishment Clause. We disagree with these 
contentions.

I. OCDP’s Responsibility for the Sentence

[1] To establish OCDP’s liability for his sentence 
under 42 U.S.C. § 1983, Warner must first 
demonstrate that his injury resulted from a custom 
or policy of Orange County, as opposed to an 
isolated instance of conduct. Monell v. Department 
of Social Servs.. 436 U.S. 658, 690-91, 98 S.Ct. 
2018, 2035-36, 56 L.Ed.2d 611 (1978); see also
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Adickes v. S.H. Kress & Co., 398 U.S. 144, 162- 
67, 90 S.Ct. 1598, 1611-13, 26 L.Ed.2d 142 (1970) 
(describing congressional intent in creating liability 
for custom or practice). The OCDP’s 
recommendation that Warner be required to 
participate in A.A. therapy was unquestionably 
made pursuant to a general policy. This was one of 
six standard special conditions, set forth on a form 
captioned "Additional Conditions of Probation 
Pertaining to Alcohol," which OCDP routinely 
submitted to sentencing judges in alcohol cases.

[2] OCDP argues that it is nonetheless not legally 
responsible because it was the judge’s sentencing 
decision, not the Probation Department’s 
recommendation, that caused the harm. The County 
is certainly correct that in cases brought under § 
1983 a superseding cause, as traditionally 
understood in common law ton doctrine, will 
relieve a defendant of liability. Jeffries v. 
Harleston, 52 F.3d 9, 14 (2d Cir.), cert, denied, — 
U.S. — , 116 S.Ct. 173, 133 L.Ed.2d 114 (1995); 
Gutierrez-Rodriguez v. Cartagena, 882 F.2d 553, 
561 (1st Cir. 1989); Wagenmann v. Adams, 829 
F.2d 196, 212 (1st Cir. 1987). "(Tjhe Supreme 
Court has made it crystal clear that principles of 
causation borrowed from tort law are relevant to 
civil rights actions brought under section 1983." 
Buenrostro v. Collazo, 973 F.2d 39, 45 (1st 
Cir. 1992); see Malley v. Briggs, 475 U.S. 335, 
344 n. 7, 106 S.Ct. 1092, 1098 n. 7. 89 L.Ed.2d 
271 (1986); Monroe v. Pape, 365 U.S. 167, 187, 
81 S.Ct. 473, 484, 5 L.Ed.2d 492 (1961).

[3][4] However, tort defendants, including those 
sued under § 1983, are " ’responsible for the natural 
consequences of [their] actions.’ " Malley, 475 U.S. 
at 344 n. 7, 106 S.Ct. at 1098 n. 7 (quoting 
Monroe, 365 U.S. at 187, 81 S.Ct. at 484). As l\e 
First Circuit has explained, an actor may be held 
liable for "those consequences attributable lo 
reasonably foreseeable intervening forces, \icluding 
the acts of third parties." Gutierrcz-Rodri uez, 882 
F.2d at 561 (citations omitted). [FN1 ]

FNI. The First Circuit went on to state: A i ^giigent 
defendant will not be relieved of liability by an 
intervening cause that was reasonably foreset tble, 
even if die intervening force may have "directly" 
caused die harm. An "unforeseen and abnormal" 
intervention, on the other hand, "breaks die chain 
of causality," thus shielding the defendant from

liability. See also Stagl v. Delta Airlines, Inc., 52 
F.3d 463, 473-74 (2d Cir.l995)(under New York 
law liability turns upon whether die intervening act 
is "a normal and foreseeable consequence of the 
situation created by the defendant’s 
negligence")(quoting Derdiarian v. Felix 
Contracting Corp., 51 N.Y.2d 308, 315, 434 
N.Y.S.2d 166, 414 N.E.2d 666 (1980));
Bonsigr.ore v. City of New York, 683 F.2d 635, 
638 (2d Cir. 19S2)(same); White v. Roper, 901 F.2d 
1501, 1506 (9di Cir. 1990); Marsh v. Barry, 824 
F.2d 1139, 1143 (D.C.Cir.l987)(question in § 1983 
case where intervening cause is alleged is 'whether 
die resulting harm was reasonably foreseeable"); 
Springer v. Seaman, 821 F.2d 871, 876-77 (1st 
Cir. 1987); Restatement (Second) Torts §§ 442A, 
442B, 443, 447 (1965).

*206 A complex chain of events led to Warner’s 
participation in religious exercises at the A.A. 
meetings. Two candidates present themselves as 
possible superseding causes of his injury that might 
relieve OCDP of liability: First, as the County
argues, the judge’s sentencing determination; 
second, the actions of the A.A. chapter that Warner 
attended.

A. Act of the Sentencing Judge

[5][6] As the OCDP correctly points out, under 
New York law the determination of probation terms 
is a judicial task, which may not be delegated to 
probation officers. People ex. rcl. Perry v. Cassidy, 
23 A.D.2d 706, 257 N.Y.S.2d 228, 229 (1965); 
see also People v. Fuller, 57 N.Y.2d 152, 455 
N.Y.S.2d 253, 256, 441 N.E.2d 563, 566 (1982) 
(sentencing court must independently decide how 
much of probation department report to adopt). The 
probation department therefore argues that its role 
was purely advisory, and cannot have been the 
proximate cause of Warner’s injury.

The Supreme Court, however, in Malley v. 
Briggs, 475 U.S. 335, 106 S.Ct. 1092, 89 L.Ed.2d 
271 (1986), rejected a similar argument. Malley 
was a civil rights action under § 1983 against a state 
trooper who had procured a warrant for the 
plaintiffs arrest by submitting an affidavit. Plaintiff 
claimed the affidavit was legally insufficient. The 
district court had dismissed the case, believing the 
police officer to be absolutely immune when 
swearing out a warrant. The Court of Appeals
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reversed, resuscitating the action. The officer 
argued in the Supreme Court not only that he was 
immune, but also that he was shielded from 
responsibility by his entitlement to rely on the 
judgment of die judicial officer in finding probable 
cause and issuing the warrant. The Supreme Court 
ruled that such reliance was not justified if  "a 
reasonably well-trained officer in [the same] position 
would have known that his affidavit failed to 
establish probable cause and that he should not have 
applied for the warrant." Id. at 345, 106 S.Ct. at 
1098. I f  such was the case, the officer’s application 
for a warrant was not objectively reasonable, 
because it risked an unnecessary danger of unlawful 
arrest. "It is true," the Court observed, 

that in an ideal system an unreasonable request for 
a warrant would be harmless, because no judge 
would approve it. But ours is not an ideal system, 
and it is possible that a magistrate, working under 
docket pressures, will fail to perform as a 
magistrate should. V/e find it reasonable to 
require the officer applying for the warrant to 
minimize this damage by exercising reasonable 
professional judgment.

Id. Commenting on the claim that the judge’s 
decision to issue the warrant broke the "causal 
chain" between the application and the wrongful 
arrest, the Court noted that such an argument was 
'inconsistent with our interpretation of § 1983," 
which makes defendants " 'responsible for (he 
natural consequences of [their] actions.’ " Id. at 344 
n. 7, 106 S.Ct. at 1098 n. 7 (quoting Monroe, 365 
U.S. at 187, 81 S.Ct. at 484); see also Gutierrcz- 
Rodriguez, 882 F.2d at 561 (defendants in § 1983 
cases liable for consequences caused by "reasonably 
foreseeable intervening forces").

The circumstances in Malley were more favorable 
than those here to the argument of exoneration by 
reason of the intervening decision of the judge. 
That is because a police officer applying for an 
arrest warrant appears in a partisan role. The 
magistrate to whom the application is addressed is 
automatically on notice that the application comes 
from an interested party and therefore knows that 
scrutiny is warranted. The probation officer, on the 
other hand, is not a partisan advocate aligned with 
either the prosecution or the defendant. He is a 
neutral adviser to the court. [FN2] Schiff v. 
Dorsey, *207 877 F.Supp. 73, 77 & n. 1 
(D.Conn. 1994) (describing analogous role of federal 
probation officer; "the sentencing judge's need for

complete and accurate information about an offender 
requires that he enjoy a relationship of the utmost 
trust and confidentiality with the federal probation 
officer"); see also Sharon Bunzel, Note, The 
Probation Officer and the Federal Sentencing 
Guidelines: Strange Philosophical Bedfellows, 105 
Yale L.J. 933, 945 (1995) (describing historical role 
of probation officer a? "neutral information gatherer 
with loyalties to no one but the court"). The district 
court noted a high likelihood of court adoption of 
such recommendations by the probation department.

FN2. New York law prohibits a court from 
sentencing a defendant to a term of probation not 
agreed upon by the parties without first considering 
the probation department’s pre-sentence report 
("PSR"). N.Y.Crim. Proc. § 390.20 (McKinney 
1994). PSR's include not only material the 
department thinks appropriate, but also any other 
information the court may direct die investigation to 
include. Id. at § 390.30(3)(a). Once written, PSR’s 
become confidential court documents. Id. at § 
390.50(1). Although not formally located within the 
judicial branch, Bowne v. County of Nassau, 37 
N.Y.2d 75, 371 N.Y.S.2d 449, 452, 332 N.E.2d 
323, 325 (1975), New York statutes intimately tie 
die probation department to die sentencing process.

Given the neutral advisory role of the probation 
officer toward the court, it is an entirely "natural 
consequence! ]," Malley, 475 U.S. at 344 n. 7, 106 
S.Ct. at 1098 n. 7, for a judge to adopt the OCDP’s 
recommendations as to a therapy provider without 
careful scrutiny. Such action by a judge is neither 
"abnormal" nor "unforeseen." Gutierrez-Rodriguez, 
882 F.2d at 561.

Court adoption of the probation officer’s 
recommendation is particularly likely when the 
recommendation deals with a provider of therapy. 
Judges are unlikely to possess particularized 
information about the relative characteristics and 
merits of different providers of therapy. For this 
type of information, courts generally rely heavily on 
probation department recommendations. [FN3]

FN3. The dissent suggests diat we malign New 
York's judiciary by finding diat die sentencing 
judge merely "rubber stamped" die probation office 
recommendation. We neither find nor imply any 
such thing. Tirst, to say, as we do, diat it was 
reasonably foreseeable diat die sentencing judge
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would accept probation’s recommendation on this 
point does not imply that the judge did not make his 
own determination. Second, our discussion relates 
only to the selection of a therapy provider and not 
at all to die court’s determination of appropriateness 
of probation and of alcohol therapy. The selection 
of a provider of dierapy is not an issue of law, and 
courts are ill equipped to perform this task widiout 
relying heavily on recommendations. For sentences 
involving alcohol abuse dierapy, furthermore, die 
probation department's role is particularly 
significant. New York law al'ows a judge to 
sentence a defendant to a term of probation 
conditioned on "participa([ion] in an alcohol ... 
abuse program ... approved by the court after 
consultation widi die local probation department 
having jurisdiction, or such other public or private 
agency as the court determines to be appropriate." 
N.Y. Penal § 65,10(2)(e)(emphasis added). The 
statutory requirement diat the judge seek advice in 
approving a particular alcohol abuse program 
suggests judicial reliance on the department’s 
expertise in selecting a program.

[7] Whether it was reasonably foreseeable that the 
sentencing judge would adopt the OCDP’s 
recommendation that Warner attend A.A. is a 
question of fact. See Springer, 821 F.2d at 876; 
Restatement (Second) of Torts § 453 cmt. b (1965). 
The district judge found a high likelihood that a 
judge would follow such a recommendation of the 
probation department. Wc review this 
determination for clear error, and Find none. 
Fed.R.Civ.P. 52(a); Anderson v. City of Bessemer 
City. 470 U.S. 564, 572, 1C5 S.Ct. 1504, 1510-11, 
84 L.Ed.2d 518 (1985).

Finally, the dissent argues that, because Warner- 
following the advice of his attorney-sampled A.A. 
sessions prior to sentence and made no objection to 
their religious content at the time of sentence, the 
probation department’s recommendation was not a 
proximate cause of the injury. The dissent argues 
also that Warner’s conduct constituted consent. We 
are not persuaded by either argument.

The issue of proximate cause is not resolved by 
the mere fact that Warner's failure to object was an 
intervening event, subsequent to the probation 
recommendation and prior to the sentence. The 
issue, as noted above, is whether, when probation 
made its recommendation, it was reasonably

foreseeable that the recommendation would result in 
the harm. Warner’s failure to object was entirely 
foreseeable. Assuming his early visits made him 
aware of the full extent of the religious content of 
the A.A. therapy, it was *208 not clear that Warner 
was aware at the time that the religious content gave 
him any legal basis to object, or that he had even 
told his lawyer about the religious content.

Furthermore, even if  aware of his rights, he might 
well have been afraid to annoy the sentencing judge 
by objecting to the standard recommendation of the 
probation department. In short, for several reasons, 
it was entirely foreseeable at the time probation 
made its recommendation that Warner might not 
object.

[8] For the same reasons and others, Warner’s 
conduct did not constitute consent. Had Warner 
either suggested A.A. as a coruition of probation, 
or somehow communicated hi > agreement to such a 
condition, we might well agre: with Judge Winter. 
But the mere fact of his prerentence attendance, 
designed to demonstrate his commitment to 
rehabilitation, did not amount to a consent to the 
aspect of the sentence that essentially required him 
to attend religious exercises, n  defendant facing 
sentence may well undertake daily attendance at 
mass in the hope of convincing the sentencing judge 
of his penitence. We do not see how such conduct, 
without more, could be construed as consent to a 
sentence of probation conditioned on daily 
attendance at mass. The defendant’s voluntary 
attendance may suggest that the illegal sentence 
caused him no great harm and may explain, in part, 
the setting of damages at SI, but it does not show 
consent.

B. Acts of Alcoholics Anonymous

The immediate cause of Warner’s injury was not 
the sentencing judge’s decision to send him to an 
alcohol rehabilitation program, but rather the actions 
of those who conducted the A.A. meetings Warner 
attended. Whether the religion-infused meetings 
should be regarded as a break in the causal chain 
between OCDP’s action and plaintiffs injury, thus 
shielding the probation department from liability, 
depends, again, upon whether those actions were 
reasonably foreseeable to OCDP at the time it made 
the recommendation. Gutierrez-Rodriguez, 882 
F.2d at 561; see also Malley, 475 U.S. at 344 n. 7,
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106 S.Ct. at 1098 n. 7.

[9] On this point, the district court made no 
findings. The probation department was, of course, 
obligated to use reasonable care to inform itself of 
the suitability of therapy programs it recommended 
to the court, especially where such recommendations 
were repeatedly made as a matter of policy. 
Furthermore, the parties stipulated prior to trial that 
OCDP, when it formulated its policy of 
recommending A.A., was aware of the program’s 
Twelve Steps and of their deeply religious character. 
Accordingly, there can be no question as to the 
reasonable foreseeability o f the religious nature of 
the program OCDP was recommending for Warner; 
OCDP was well aware of it. The actions of A.A. 
cannot be considered to have broken the chain of 
causation. OCDP is responsible for any resulting 
injury to Warner’s First Amendment rights.

II. Orange County’s Other Defenses

A. Immunities

OCDP contends that even if its recommendation 
to the judge was a proximate cause of Warner’s 
sentence, it is immune from liability. It claims that 
probation department sentence recommendations are 
so integral a part of the judicial process as to benefit 
from an absolute quasi-judicial immunity similar to 
that enjoyed by prosecutors. Cf. Cleavinger v. 
Saxner, 474 U.S. 193 , 200, 106 S.Ct. 496, 500, 88 
L.Ed.2d 507 (1985)(noting "exten[sion of) absolute 
(judicial] immunity to certain others who perform 
functions closely associated with the judicial 
process"); Imbler v. Pachtman, 424 U.S. 409, 420, 
431, 96 S.Ct. 984, 990, 995-96, 47 L.Ed.2d 128 
(1976) (prosecutor’s actions taken pursuant lo 
prosecutorial function benefit from absolute quasi­
judicial immunity).

Were this suit brought against the probation 
officer, Terwilliger, the claim for absolute immunity 
would likely have merit. We have held that actions 
of federal probation officers in preparing and 
furnishing presentcnce reports to courts are 
protected by an absolute immunity from suit for 
damages. Dorman v. Higgins, 821 F.2d 133, 137 
(2d Cir. 1987). In so holding, we noted that this 
determination was consonant "with the similar 
conclusions of other circuits with respect *209 to 
state probation officers operating within similar

frameworks." Id. at 138 (citing Demoran v. Witt, 
781 F.2d 155, 157-58 (9th Cir. 1985); Hughes v. 
Chesser, 731 F.2d 1489, 1490 (11th Cir. 1984)). A 
district court of this circuit, recognizing the close 
similarities between the roles of New York state and 
federal probation officers in preparing prescntence 
repot ts, has held that New York state probation 
officers benefit from a similar absolute immunity. 
Shelton v. McCarthy, 699 F.Supp. 412, 414-15 
(W.D.N.Y.1988).

[10] This case, however, does not require us to 
determine whether New York state probation 
officers benefit from immunity covering their 
submission of prescntence reports, for Warner did 
not name any probation officers as defendants. The 
suit is brought only against the Orange County 
Department of Probation. The question is thus 
whether the claimed immunity extends to the 
governmental entity. Wc find that it does not.

Although the Supreme Court has not yet ruled on 
the applicability of absolute quasi-judicial 
immunities to municipal government entities, it has 
repeatedly suggested that such protections are not 
available. In Leatherman v. Tarrant County 
Narcotics Intelligence & Coordination Unit, 507 
U.S. 163, 113 S.Ct. 1160, 122 L.Ed.2d 517 (1993), 
Justice Rehnquist explained on behalf of a 
unanimous Court that past "decisions make it quite 
clear that, unlike various government officials, 
municipalities do not enjoy immunity from suit— 
either absolute or qualified-under § 1983." Id. at 
166, 113 S.Ct. at 1162. [FN4] Similarly, in 
Kentucky v. Graham, 473 U.S. 159, 166-67, 105 
S.Ct. 3099, 3105-06, 87 L.Ed.2d 114 (1985), the 
Court indicated that the absolute prosecutorial 
immunity doctrine set forth in Imbler v. Pachtman, 
424 U.S. 409, 96 S.Ct. 984, 47 L.Ed.2d 128 
(1976), did not extend to claims brought against 
govemmem entities under § 1983. "The only 
immunities that can be claimed in an official- 
capacity action are forms of sovereign immunity that 
the entity, qua entity, may possess, such as the 
Eleventh Amendment." Id. at 167, 105 S.Ct. at 
3106. These rulings follow directly from the 
Supreme Court's decision in Owen v. City of 
Independence. 445 U.S. 622, 100 S.Ct. 1398, 63 
L.Ed.2d 673 (1980), which held that municipalities 
do not benefit from the qualified immunity of their 
officers.
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[9] On this point, the district court made no 
findings. The probation department was, of course, 
obligated to use reasonable care to inform itself of 
the suitability of therapy programs it recommended 
to the court, especially where such recommendations 
were repeatedly made as a matter of policy. 
Furthermore, the parties stipulated prior to trial that 
OCDP, when it formulated its policy of 
recommending A.A., was aware of the program’s 
Twelve Steps and of their deeply religious character. 
Accordingly, there can be no question as to the 
reasonable foreseeability o f the religious nature of 
the program OCDP was recommending for Warner; 
OCDP was well aware of it. The actions of A.A. 
cannot be considered to have broken the chain of 
causation. OCDP is responsible for any resulting 
injury to Warner’s First Amendment rights

II. Orange County’s Other Defenses

A. Immunities

OCDP contends that even if its recommendation 
to the judge was a proximate cause of Warner’s 
sentence, it is immune from liability. It claims that 
probation department sentence recommendations are 
so integral a part of the judicial process as to benefit 
from an absolute quasi-judicial immunity similar to 
that enjoyed by prosecutors. Cf. Cleavingcr v. 
Saxner, 474 U.S 193, 200, 106 S.Ct. 496, 500, 88 
L.Ed.2d 507 (1985)(noting "extension of] absolute 
(judicial] immunity to certain others who perform 
functions closely associated with the judicial 
process"); Imbler v. Pachtman, 424 U.S. 409, 420, 
431, 96 S.Ct. 984, 990, 995-96, 47 L.Ed.2d 128 
(1976) (prosecutor’s actions taken pursuant to 
prosecutorial function benefit from absolute quasi­
judicial immunity).

Were this suit brought against the probation 
officer, Terwilliger, the claim for absolute immunity 
would likely have merit. We have held that actions 
of federal probation officers in preparing and 
furnishing presentence reports to courts are 
protected by an absolute immunity from suit for 
damages. Dorman v. Higgins. 821 F.2d 133, 137 
(2d Cir. 1987). In so holding, we noted that this 
determination was consonant "with the similar 
conclusions of other circuits with respect *209 to 
state probation officers operating within similar

frameworks." Id. at 138 (citing Demoran v. Witt, 
781 F.2d 155, 157-58 (9th Cir. 1985); Hughes v. 
Chesser, 731 F.2d 1489, 1490 (11th Cir. 1984)). A 
district court of this circuit, recognizing the close 
similarities between the roles of New York state and 
federal probation officers in preparing presentence 
reports, has held that New York state probation 
officers benefit from a similar absolute immunity. 
Shelton v. McCarthy, 699 F.Supp. 412, 414-15 
(W .D.N.Y.1988).

[10] This case, however, does not require us to 
determine whether New York state probation 
officers benefit from immunity covering their 
submission o f presentence reports, for Warner did 
not name any probation officers as defendants. The 
suit is brought only against the Orange County 
Dcpaitment of Probation. The question is thus 
whether the claimed immunity extends to the 
governmental entity. We find that it does not.

Although the Supreme Court has not yet ruled on 
the applicability of absolute quasi-judicial 
immunities to municipal government entities, it has 
repeatedly suggested that such protections are not 
available. In Leatherman v. Tarrant County 
Narcotics Intelligence & Coordination Unit, 507 
U.S. 163, 113 S.Ct. 1160, 122 L.Ed.2d 517 (1993), 
Justice Rehnquist explained on behalf of a 
unanimous Court that past "decisions make it quite 
clear that, unlike various government officials, 
municipalities do not enjoy immunity from suit— 
either absolute or qualified--under § 1983." Id. at 
166, 113 S.Ct. at 1162. [FN4] Similarly, in 
Kentucky v. Graham, 473 U.S. 159, 166-67, 105 
S.Ct. 3C99, 3105-06, 87 L.Ed.2d 114 (1985), the 
Court indicated that the absolute prosecutorial 
immunity doctrine set forth in Imbler v. Pachtman, 
424 U.S. 409, 96 S.Ct. 984, 47 L.Ed.2d 128 
(1976), did not extend to claims brought against 
government entities under § 1983. "The only 
immunities that can be claimed in an official- 
capacity action are forms of sovereign immunity thai 
the entity, qua entity, may possess, such as the 
Eleventh Amendment." Id. at 167, 1^5 S.Ct. at 
3106. These rulings follow directly rom the 
Supreme Court’s decision in Owen v. City of 
Independence, 445 U.S. 622, 100 S.Ct. 1398, 63 
L.Ed.2d 673 (1980), which held that municipalities 
do not benefit from the qualified immunity of their 
officers.
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FN4. Justice Rclmquist referred in particular io the 
Court’s decision in Monell v. New York City Dept, 
o f Social Servs.. 436 U .S. 658, 98 S.Ct. 2018, 56 
L.Ed.2d 611 (1978), overruling Monroe v. Pape, 
365 U .S. 167, 81 S.Ct. 473, 5 L.Ed.2d 492 (1961), 
and holding that local governments were no longer 
absolutely immune from suit under § 1983. Monell 
expressly reserved the question o f whether 
municipalities might be entitled to some more 
limited form o f immunity. 436 U .S. at 701, 98 
S.Ct. at 2041. In Owen v. City o f Independence, 
445 U .S. 622, 638, 100 S.Ct. 1398, 1409, 63 
L.Ed.2d 673 (1980), the Supreme Court rejected 
the notion that the qualified immunity o f municipal 
officials extends to municipalities themselves.

Following the direction of these cases, we refused 
in Pinaud v. County of Suffolk, 52 F.3d 1139 (2d 
Cir. 1995), to extend the absolute prosecutorial 
immunity of the Suffolk County district attorney to 
the County itself. Id. at 1153 (citing Leatherman ). 
[FN5] The Pinaud ruling guides our decision here, 
for in origin the quasi-judicial immunities of 
probation officers and prosecutors are closely 
linked. Indeed, our holding in Dorman v. Higgins 
that federal probation officers arc protected by an 
absolute immunity in the preparation of presentence 
reports was grounded in significant part on the 
similarities between the prosecutorial function and 
the task of the probation officer, as well as 
probation officers’ close relationship to the judicial 
process. (FN6J Dorman, 821 F.2d at 136- +210 37. 
As we nave found in Pinaud that tne absolute quasi­
judicial immunity of prosecutors does not extend to 
the municipalities that employ them, the answer to 
the closely parallel question whether any immunity 
possessed by municipal probation officers would 
similarly benefit the municipality follows directly.
We conclude on the basis of the authorities cited
above that no such protection inures in Orange 
County by virtue of any immunity that may be 
possessed by its probation officers.

FN5. See also Baez v. Hennessy, 853 F.2d 73, 75- 
76 (2d Cir.l988)(noting Supreme Court's agreement 
in dictum with view that absolute prosecutorial 
immunity does not extend to County 
government)(citing Kentucky v. Graham ), cert,
denied, 488 U.S. 1014, 109 S.Ct. 805, 102
L.Ed.2d 796 (1989). A few district courts had 
taken a different course, but these opinions were 
overruled by Pinaud. See Whelehan v. County o f

Monroe, 558 F.Supp. 1093, 1108 (W .D .N .Y .1983); 
Armstead v. Town o f Harrison, 579 F.Supp. 777, 
782-83 (S .D .N .Y .1984 ).

FN6. We noted, paraphrasing the Supreme Court's 
language in Imbler setting forth the limits o f 
prosecutorial immunity, that "a federal probation 
officer acts as an arm o f the court and that ... task 
is an integral part o f one o f the most critical phases 
o f the judicial process." Dorman, 821 F.2d at 137. 
And we made clear diat federal probation officers 
deserve absolute immunity because they fall into a 
class o f persons, such as prosecuting attorneys and 
witnesses testifying in judicial proceedings, whose 
activities require diem to "perform functions (so] 
closely associated widi die judicial process" that 
they "have also been accorded (absolute judicial] 
immunity." Id. (citation omitted).

We are fortified in this view by our own opinions 
and those of other circuits, which have in a variety 
of contexts refused to extend immunities-either 
absolute or qua!ified--to municipalities. As Judge 
Posner has explained:

(T]he municipality’s liability for [its officials’] 
acts extends to acts for which the policy-making 
officials themselves might enjoy absolute 
immunity because the acts were legislative or 
judicial in character. Owen ... so -held with 
regard to the qualified immunity of municipal 
officers for their executive acts, and we cannot see 
why there should be a different result here just 
because these officers’ immunity is absolute rather 
than qualified.

Reed v. Village of Shorewood, 704 F.2d 943, 953 
(7th Cir. 1983). Also, in Goldberg v. Town of 
Rocky Hill, 973 F.2d 70 (2d Cir. 1992), we held 
that a municipality is liable for the unconstitutional 
acts of its legislature even though the legislators 
themselves arc protected oy absolute immunity. Id. 
at 74. We stated in that case that "there is no 
immunity defense, either qualified or absolute, 
available to a municipality sought to be held liable 
under 42 U.S.C. § 1983." Id.; see also Ferran v. 
Town of Nassau, 11 F.3d 21, 23 (2d Cir. 1993) 
(”[T]he town and county have no § 1983 
immunity."), cert, denied, — U.S. -— , 115 S.Ct. 
572, 130 L.Ed.2d 489 (1994); Reed, 704 F.2d at 
953 (municipality has no absolute legislative or 
judicial immunity). Indeed, the circuit courts that 
have addressed the question are unanimous that the 
absolute immunity of local legislators docs not
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extend to the municipalities they serve. See Berkley 
v. Common Council of Charleston, 63 F.3d 295, 
296 (4th Cir. 1995)(en banc), cert, denied, — U.S. - 
—, 116 S.Ct. 775, 133 L.Ed.2d 727 (1996).

We arc similarly not alone in the view that quasi­
judicial absolute prosecutorial immunity docs not 
extend to municipalities. The Ninth Circuit made a 
similar ruling in Ybarra v. Reno Thundcrbird 
Mobile Home Village, 723 F.2d 675, 681 (9th 
Cir. 1984) ("[Local governments] enjoy no immunity 
under § 1983 for damages."). At least one circuit 
has even gone so far as to hold that the absolute 
judicial immunity of courts themselves does not 
extend to local governments where a municipal 
official acts in a judicial capacity. Reed, 704 F.2d 
at 953; Soderbcck v. Burnett County, 752 F.2d 
285, 293 (7th Cir.), cert, denied, 471 U.S. 1117, 
105 S.Ct. 23oO, 86 L.Ed.2d 261 (1985); see also 
Haynesworth v. Miller, 820 F.2d 1245, 1272 n. 227 
(D.C.Cir.l987)(noting that "municipality may ... 
face § 1983 liability for the conduct of officials who 
enjoy absolute personal immunity" including 
liability for "conduct of a judge"). [FN7] In any 
event, we hold that even *211 if OCDP's probation 
officers are absolutely immune from liability, that 
protection does not extend to the County itself.

FN7. We do not imply that we would rule similarly 
where the assened liability o f die municipality 
derives from die conduct o f a judge. A number o f 
questions arise that may distinguish such a case. It 
is difficult to say that a municipal judge has "final 
authority to establish municipal policy" under state 
law at all. Walker v. City o f New York. 974 F.2d 
293, 296 (2d Cir.1992), cert, denied. 507 U .S. 961, 
113 S.Ct. 1387, 122 L.Ed.2d 762 (1993); City o f 
St. Louis v. Praprotnik, 485 U.S. 112, 123, 108 
S.Ct. 915, 924, 99 L.Ed.2d 107 (1988) (plurality 
opinion), as such rulings are almost always--as 
here-appealable to higher courts within die state 
system. See Eggar v. City o f Livingston, 40 F.3d 
312, 314-15 & n. 3 (9dt Cir.1994), cert, denied, ™ 
U.S. -— , 115 S.Ct. 2566, 132 L.Ed.2d 818 (1995); 
N .Y . Uniform Justice Court Act §§ 1701, 1702 
(McKinney 1989). "Local" judicial decisions are 
therefore neither final, nor exclusively local. 
Eggar, 40 F.3d at 314-15 & n. 3. Moreover, when 
a municipal judge enforces state law he docs not act 
as a municipal official or lawmaker, but rather 
serves only to cffccliate slate policies. See Eggar, 
40 F.3d at 314-15; Johnson v. Moore, 958 F.2d

92, 94 (5th C ir.1992); Bigford v. Taylor. 834 F.2d 
1213, 1222 (5th Cir.)(judge's " ’deliberate or 
mistaken departure from die controlling [state] law’ 
cannot be said to represent county policy")(quoting 
Pembaur v. City o f Cincinnati, 475 U .S. 469, 486, 
106 S.Ct. 1292, 1302, 89 L,Ed.2d 452 (1986)), 
cert, denied, 488 U .S. 851, 109 S.Ct. 135, 102 
L.Ed.2d 108 (1988); Carbalan v. Vaughn, 760 
F.2d 662, 665 (5dt C ir.), cert, denied, 474 U.S. 
1007, 106 S.Ct. 529, 88 L.Ed.2d 461 (1985); 
Familias Unidas v. Briscoe, 619 F.2d 391, 404 (5dt 
Cir. 1980). Courts have also denied municipal 
liability where-as is frequendy die case-state law 
makes judges who arc casually referred to as 
"county" officials in fact officers o f state 
government, and a part o f the state judicial system. 
See Eggar, 40 F.3d at 314 & n. 3 (power o f city 
judges under Montana law derives from state 
statutes, and die judges are in die hierarchy o f the 
state judicial system); Woods v. Michigan City, 
940 F.2d 275, 279 (7th C ir.l991)(under Indiana law 
county courts are a branch o f the "state’s 
constitutional system"); Thompson v. County o f 
Rock, 648 F.Supp. 861, 866-67
(W .D.W is.l986)(denying municipal liability for acts 
o f Wisconsin county court commissioners on 
grounds that dtey are in fact state officials). Since 
New York municipal courts are "part o f the unified 
court system for the slate." N .Y , Uniform Justice 
Court Act § 102 (McKinney 1989), this logic might 
well apply in New York as well. Finally, we note 
dial even in the event diat the law were to allow a 
municipality to be liable for judicial actions, judges 
themselves may be protected against providing 
testimony as to their thought processes in issuing an 
opinion. A number o f  courts have so held in the 
context o f federal habeas corpus review o f state 
court decisions. See Weidner v. Thierei, 866 F.2d 
958, 963 (7di Cir.l989)(recommending that state 
trial judges offer testimony in federal habeas cases, 
if at all, by voluntary affidavit since "it would be 
unseemly for a federal district judge to summon the 
state trial judge as a witness ... to give testimony 
and be cross-examined"); Washington v. 
Strickland, 693 F.2d 1243, 1263 (5th Cir. Unit B 
l982)(prohibiting testimony o f state trial judges in 
federal habeas cases on rationale underlying (heir 
initial decision, inter alia, for reasons o f federalism 
and comity), rev’d on oilier grounds, 466 U.S. 668, 
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A similar 
logic would apply in collateral review o f municipal 
court decisionmaking under § 1983.
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B. Establishment Clause

[11][12] The County also argues that forcing 
Warner to attend Alcoholics Anonymous did not 
violate the First Amendment’s Establishment 
Clause. We disagree. The Supreme Court has 
repeatedly made clear that "at a minimum, the 
Constitution guarantees that government may not 
coerce anyone to support or participate in religion or 
its exercise, or otherwise act in a way which 
’establishes a [state] religion or religious faith, or 
tends to do so .’ " Lee v. Weisman, 505 U.S. 577, 
587, 112 S.Ct. 2649, 2655, 120 L.Ed.2d 467 
(1992) (quoting Lynch v. Donnelly, 465 U.S. 668, 
678, 104 S.Ct. 1355, 1362, 79 L.Ed.2d 604
(1984)); see County of Allegheny v. American 
Civil Liberties Union, 492 U.S. 573, 591, 109 
S.Ct. 3086, 3100, 106 L.Ed.2d 472 (1989); 
Everson v. Board of Educ., 330 U.S. 1, 15-16, 67 
S.Ct. 504, 511-12, 91 L.Ed. 711 (1947); see also 
Katcoff v. Marsh, 755 F.2d 223, 231-32 (2d 
Cir. 1985) (observing that army chaplaincy program 
"meets the requirement of voluntariness by leaving 
the practice o f religion solely to the individual 
soldier, who is free to worship or not as he chooses 
without fear of any discipline or stigma").

The A.A. program to which Warner was exposed 
had a substantial religious component. Participants 
were told to pray to God for help in overcoming 
their affliction. Meetings opened and closed with 
group prayer. The trial judge reasonably found that 
it "placed a heavy emphasis on spirituality and 
prayer, in both conception and in practice." We 
have no doubt that the meetings Warner attended 
were intensely religious events. [FN8]

FN8. As noted above, the district court made no 
finding on OCDP's awareness o f die religious 
nature o f  the A.A. program. We nonetheless found 
OCDP ’s responsibility by reason o f die stipulation 
o f the parties that OCDP knew the religious nature 
o f A .A .’s Twelve Steps. The district judge's 
finding o f a violation o f the Establishment Clause 
was based in part on several factors, recited above, 
that were not included in the Stipulation covering 
OCDP’ s knowledge-particularly the prayers. 
Aldiough diere was no finding that OCDP knew (or 
should have known) o f die prayers, die finding o f 
Establishment Clause violation and o f OCDP’s 
responsibility are adequately supported by the 
stipulated facts.

There can be no doubt, furthermore, that Warner 
was coerced into participating in these religious 
exercises by virtue of his probation sentence. 
Neither the probation recommendation, nor the 
court’s sentence, offered Warner any choice among 
therapy +212 programs. The probation department’s 
policy, its recommendation, and its printed form all 
directly recommended A.A. therapy to the 
sentencing judge, without suggesting that the 
probationer might have any option to select another 
therapy program, free of religious content. Once 
sentenced, Warner had little choice but to attend the 
A. A. sessions. If Warner had failed to attend A. A., 
he would have been subject to imprisonment for 
violation of probation. See N.Y.Penal Law §§ 
60.01(4), 65.00(2) (McKinney 1987); N.Y.Veh. & 
Traf.Law §§ 511(2), 1192(1) (McKinney 1986 & 
Supp.1996).

Had Warner been offered a reasonable choice of 
therapy providers, so that he was not compelled by 
the state’s judicial power to enter a religious 
program, the considerations would be altogether 
different. Our ruling depends, as in Lee, on the 
"fundamental limitation! ] imposed by the 
Establishment Clause" that bars government from 
"coerc[ing] anyone to support or participate in 
religion or its exercise." 505 U.S. at 587, 112 
S.Ct. at 2655. In circumstances similar to our case, 
the New York Court of Appeals recently reached the 
same conclusion. Griffin v. Coughlin, No. 73, 
1996 WL 317180, — N.Y.2d — , — N.Y.S.2d -~- 
, - -  N.E.2d —  (June 11, 1996). In Griffin, the 
New York court held that a prisoner’s family 
visiting privileges may not be conditioned on 
participation in a treatment program that adopts the 
"religious-oriented practices and precepts of 
Alcoholics Anonymous." Id. at *1, — N .Y .S.2d at 
— , — N.E.2d at — . The court emphasized that it 
was not proscribing A.A. programs offered to 
prisoners on a voluntary basis. Id. at +11, — 
N.Y.S.2d at -— , — N.E.2d at — . It was the 
coercive circumstances, conditioning a desirable 
privilege on the prisoner’s participation in a 
religious program, without alternative, that drove 
the New York court to find a violation of the 
Establishment Clause. [FN9]

FN9. See also O'Connor v. California, 855 F.Supp.
303 (C .D .Ca l.l994 )(no Establishment Clause
violation where probationers were offered a choice
between A.A. and a secular program).
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