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() On February 28, 1956, the President of American Tobacco
Company ("ATC") issued a release indicating that "many highly respected medical
scientists challenge the anti-tobacco claims.”

(2) On November 14. 1957. ATC issued a release representing that
its own research produced "evidence directly contradicting the theory that smoking causes
lung cancer or heart disease."

{3) On April 9. 1962. ATC issued a release indicating that research
contradicting any statistical association between cigarettes and higher death rates was "very
difficult to refute.”

(4) On June 4. 1963. ATC issued a release, quoting Dr. Robert
Heiman. Assistant to the President and prime author of studies refuting any link between
smoking and health. In the release, Heiman claimed that workers for the company smoked
twice as much as the average while having a mortality rate of 29 percent below average.

(5) On October 3. 1963, ATC again issued a release, this time citing
Heiman for proof that the statistical association between smoking and lung cancer is
"fallacious" and leads to "absurd consequences."

(6) In 1967, ATC issued a release describing a 46-page booklet
prepared by the tobacco industry’ which "refutes anticigarette charges.” ATC called the
evidence on smoking and health "an open one." refuted the studies linking smoking with
eancer in mice, and claimed that "'no one does more" about smoking and health than "The

Tobacco People:™

No one does more. The tobacco industry supports more scientific
research into the problems than any other source.. ..

IOMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
*ENALTIES AND OTHER RELIEF PAGE 3



The release weni on to claim that: "The tobacco industry continues to endure unfair and
unjustified harassment from government and private sources.” ATC also claimed that "“the
cold hard fact remains that no clinical or biological evidence has been produced which

demonstrates how cigarettes relate to cancer or any other disease in human beings.”

83. Additional representations were made in 1970 when the c

industry, through its lobbying group the Tobacco Institute, placed a number of
announcements similar to the 1954 "Frank Statement." These announcements stated in
part:

(1)  "After millions of dollars and over 20 years of research: The
question about smoking and health is still a question.”

(2) "[N]o particular ingredient, as it occurs in cigarette smoke, has
been demonstrated as the cause of any particular disease."

3 "[A] major portion of this scientific inquiry has been financed
by the people who know the most about cigarettes and have a great desire to learn the truth
. . . the tobacco industry. And the industry has committed itself to this task in the most
abjective and scientific way possible."

(4) ™A $35,000,000 program.”

(5) "In the interest of absolute objectivity, the tobacco industry has
supported totally independent research efforts with completely non-restrictive funding.”

(6) "In 1954, the Industry established what is now known as CTR.
he Council for Tobacco Research-U.S.A.. to provide financial support for research by
ndependent scientists into all phases of tobacco use and health. Completely autonomous.

ZTR’s research activity is directed by a board of ten scientists and physicians who retain
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their affiliations with their respective universities and institutions. This board has lull
authority and responsibility for policy, development and direction of the research effort."

(7) "The findings are not secret.”

(8) “From the beginning, the tobacco industry has believed that the
American people deserve objective, scientific answers."

9 "The tobacco industry stands ready today to make new
commitments for additional valid scientific research that offers to shed light on new facets
of smoking and health.”

84. On March 24. 1965. the T1 issued a release in which it represented that
megulations on advertising should not be implemented, in part because the "industry is
profoundly conscious of the questions concerning smoking and health™ and the industry is
:onducting scientific research through the CTR. In the release, Boyman Gray of RJR.
epresented that "it has not been established that smoking causes lung cancer or any other
lisease."

85. Another industry' publication in 1970 stated that the industry believed
he American public is "entitled to complete, authenticated information about cigarette
moking and health. The tobacco industry recognizes and accepts a responsibility to
iromote the progress of independent scientific research in the field of tobacco and health.”

86. Yet another announcement co-sponsored by the TIRC and the Tobacco
ndustry, called "A Statement about Tobacco and Health," stated:

We recognize that we have a special responsibility to the public, to

help scientists determine the facts about tobacco and health, and about

certain diseases that have been associated with tobacco use.

We accepted this responsibility in 1954 bv establishing-thejobacco
Industry Research Committee, which provides research grants to
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independent scientists. We pledge continued support of this program
of research until the facts are known.

* k% *

Scientific advisors inform us that until much more is known about
such diseases as lung cancer, medical science probably will not be

able to determine whether tobacco or any other single factor plays a
causative role, or whether such a role might be direct or indirect,

incidental or important.

We shall continue all possible efforts to bring the facts to light. In
that spirit we are cooperating with the Public Health Service in its
plan to have a special study group review all presently available
research.

(Emphasis added.)

87. In 1972. Tobacco Institute President Horace Komegay testified before

Congress:

Let me state at the outset that the cigarette industry is as vitally
concerned or more so than any other group in determining whether
e'garette smoking causes human disease, whether there is some
ingredient as found in cigarette smoke that is shown to be responsible

and if so what it is.

That is why the entire tobacco industry ... since 1954 has committed
a total ofS40 million for smoking and health research through grants

to independent scientists and inslitutions.
88. RJR chairman Bowman Gray told Congress in 1964: "If it is proven
that cigarettes are harmful, we want to do something about it regardless of what somebody

#se tells us to do. And we would do our level best. It's only human."

89. In 1984, RJIR placed an editorial style announcement in the New York

Limes stating:

Studies which conclude that smoking causes disease have regularly
ignored significant evidence to the contrary. These scientific findings
come from research completely independent of the tobacco industry.
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90. Each of the representations to the public that defendant tobacco
companies were sponsoring independent objective research, that they were endeavoring to
bring the truth to light, and that the public could therefore rely upon the statements made,
were false and deceptive. These misrepresentations were designed to gain the trust of the
public and public health authorities in order to bhetter distort and suppress substantive
information about smoking and health.

F. The True Nature ofthe TIRC: A Front for the Tobacco Cartel

91. The TIRC was an agent of the conspirators and operated among other
things, to facilitate their implementation of the Plaza Hotel agreement/conspiracy to
suppress and/or misrepresent information and to not compete in the development of a
"safer” cigarette. Its acts were the acts of defendants in furtherance of their covenant not
to compete.

92. The TIRC was physically established in the Empire State Building, one
floor below the Hill & Knowlton offices. Internal documents confirm that Hill &
Knowlton. and not independent scientists as represented, actually ran the TIRC.

93. In 1954, the TIRC's first yearofoperation. 35 staffmembers of Hill &
Knowlton worked lull or part time for the TIRC. In thatyear, the TIRC spent S477.955 on
payments to Hill & Know lton, over 50 percent of the TIRC*s entire budget.

94, The sham nature of the TIRC is revealed by a series of Hill &
Know lton reports to the TIRC. Those reports reveal that the true nature of the TIRC was
0 influence media and scientific reports so as to cloud the issue of smoking and health and
0 suppress all harmful information. These reports all reveal that Hill & Knovvlton--not the
ndependent scientists—actually ran the Tobacco Industry Research Committee, and

mprovided assistance in selecting™ the Scientific Advisory' Board, "proposed™ Dr. Little for
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the Scientific Director, and "handled liaison, agendas, organizational plans, business affairs,
reports, and materials for meetings of the TIRC [and] the Scientific Advisory Board. . . .
in addition to developing operating procedures for the research program.” (Emphasis
added.)

95. By the Spring of 1955. the unlawful strategy recommended by Mill &
Knowlton and implemented by the industry through the "Frank Statement™ was largely

successful. Hill & Knowlton reported to the TIRC:

a [Progress has been made ... The first 'big scare' continues on
the wane.

b. The research program of the TIRC has won wide acceptance
in the scientific world as a sincere, valuable and scientific
effort.

C. Positive stories are on the ascendancy.

96. In 1970. H. Wakeman. aVice President of Philip Morris, observed that
the stated objective of the CTR was "to make available to the public" information on
tobacco use and health. He noted this "broad statement™ had been interpreted more
narrowly by the CTR. Wakeman also noted that the public statement of the purpose of
CTR is "to find out about smoking and health.” In this regard, rather than be independent
as publicly represented, Wakeman wrote "we are interested in evidence which we believe
denies the allegation that cigaret [sic] smoking causes disease.” Wakeman then posited
alternatives for the future of the CTR. one of which was to use the CTR as a means for
expert witnesses in "legislative halls” and "in litigation.” This option, was the true function

ofthe CTR.
97. In 1977, Addison Yeaman. chairman and president of CTR, stated

during a published speech that "[CTR] has no propaganda function of any kind or any
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degree.” Internal documents demonstrate, however, that the tobacco companies’ joint
efforts undertaken through TIRC, and later, through CTR. were not disinterested or
objective. Rather, they were designed and used to promote favorable research, to suppress
negative research when possible, and to attack negative research where it could not be

suppressed, all in order to convince the public that the "case against smoking is [not]

closed.”

98. A 1972 internal document from a Tobacco Institute official to the
group's president described the importance of using joint industry research to maintain

public doubt about the link between smoking and disease:

For nearly twenty years, this industry has employed a single strategy
to defend" itself on "three major fronts' -- litigation™. politicsTand public
opinion. While the strategy was brilliantly conceived and executed
over the years helping us win important battles, it is only fair to say
that it is "nat - nor was it ever intended to be - a vehicle for victory.
On the contrary, it has always been a holding strategy, consisting of

* creating doubt about the health charge without actually denying it

* advocating the public’sright to smoke, without actually urging them
to take up the practice

* encouraging objective scientific research as the only way to resolve
the question of the health hazard.

As an industry, therefore, we are committed to an ill-defined middle
ground which is articulated by variations on the theme that, 'the case
is not proved.’

In the cigarette controversy, the public -- especially those who are
present and potential supporters (e.g. tobacco state congressmen and
heavy smokers) —must perceive, understand, and believe in evidence
to sustain their opinions that smoking may not be the causal factor.
As things stand, we supply them with too'little in the way of ready-
made credible alternatives.

99. A 1974 report to the CEO of Lorillard from a research exe

described CTR’s scientific projects as hav[ingj not been selected against specific scientific
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goals, but rather lor various purposes such as public relations, political relations, position
lor litigation, etc. Thus, it seems obvious that reviews of such programs for scientific
relevance and merit in the smoking and health field are not likely to produce high ratings.

100. A 1978 memo addressed to the CTR file from a Philip Morris official
characterized CTR as "an industry 'shield."™ The memorandum goes on to state: "the
‘public relations’ value of CTR must be considered and continued ... It is extremely
important that the industry continue to spend their dollars on research to show that we don't
agree that the case against smoking is closed for 'PR' purposes

101. In 1993, a former 24-year employee of CTR confirmed publicly that
thejoint industry research efforts were not objective: "When CTR researchers 10und out
that cigarettes were bad and it was better not to smoke, we didn't publicize that. The CTR
isjust a lobbying thing. We were lobbying for cigarettes."

102. This and other evidence demonstrates that the role and purpose of
TIRC and CTR in the tobacco companies' strategy was to seek to use the public's trust to
aropagate "pro-tobacco™ propaganda. An industry' official wrote in his personal notes
describing a meeting that included high level officials from various tobacco companies that:
'CTR is the best & cheapest insurance the tobacco industry can buy and without it the
industry would have to invent CTR or would be dead.”

103. Nonetheless, in its annual reports published between 1985 and 1992.
3TR stated that its Scientific Advisory Board funded peer-reviewed research projects
'jJudging them solely cn the basis of scientific merit and relevance.” In 1994. Dr. James F.
jlenn, CEO of CTR, submitted testimony to the Waxman Subcommittee that:

a The Council . . . sponsors research into questions of
tobacco use and health and makes the results available to the public.
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b. [Gjrantees are assured complete scientific freedom in
conducting these studies . . . [Publication [of research results) is
encouraged in every instance.

104. In fact. CTR-sponsored research projects were directed away from
research that might add to the evidence against the use of tobacco products. When CTR-
sponsored research did produce unfavorable results the information was distorted or simply
suppressed. For example. Dr. Freddy Homburger. a researcher in Cambridge.
Massachusetts, undertook a study of smoke exposure on hamsters. According to Dr.
Momburger. he received a grant from CTR that was changed half-way through the study to
a contract "so they could contiol publication-they were quite open about that." Dr.
Homburger has testified that when the study was completed in 1974. the scientific director
of CTR and aCTR lawyer “didn't want us to call anything cancer" and that they threatened
Dr. Homburger with "never get[ting] a penny more" if his paper was published without
deleting the word cancer.

105. An internal CTR document describes how Dr. Homburger attempted
to call a press conference about the incident and how CTR stopped it:

He ... was to tell the press that the tobacco industry was attempting

to suppress important scientific information about the harmful effects
of smoking. He was going to point specifically at CTR . ... |

arranged later that evening for it to be canceled. Homburger was

given'a cordial welcome and nicely hastened out the door. P.S. |

doubt if you or Tom will want to retain this note.
G. Role ofthe CTR as a “Front” for Disseminating False Information

106. In 1964. the year of the first Surgeon General's report on smoking, the
~TR formed a "Special Projects"” division to assist the industry in concealing unfavorable
nformation. A series of research grants designated as CTR "Special Projects" were

leveloped by defendants in a manner so as to appear to receive the protection of the
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attornev-c lient or attorney work product privilege. The "Special Projects” division was
under the auspices of the CTR.

107. The true purpose of the "Special Projects” division was to conduct
research regarding the links between smoking and disease in order to develop a number of
expert witnesses for defense purposes in tort suits against the tobacco industry. Consistent
with this purpose, the tobacco industry's counsel were substantially involved in strategic
and specific decision-making within the "Special Projects"” division, to secrete dangerous
evidence from the public. For example, the notes of one CTR meeting, written in 1981.
state. "When we started the CTR Special Projects, the idea was that the scientific director
of CTR would review a project. If he liked it, it was a CTR special project. If he did not
like it. then it became a lawyers' special project.” Another memorandum from 1981
explained. "Difference between CTR and Special Four (lawyers' projects). Director of
CTR reviews special projects -- if project was problem for CTR. use Special Four."

108. The industry has been successful in using the CTR Special Projects
division to conceal harmful information. Research from the Special Projects division
remains shielded from public scrutiny. Individual companies furthered the conspiracy by
shielding company documents with claims of attomey-client privilege and through tactics
such as that undertaken by Brown & Williamson, which over the years has transferred
d cuments described as "deadwood" to its British parent company. BAT Industries, so that
they would not be discovered in legal proceedings in the United States.

109. Other internal industry documents also shed light on the true nature

of the conspirators' associations, as the following quotations demonstrate by way of

example:
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a "CTR began as an organization cal led Tobacco Industry
Research Council (TIRC). It was set up as an industry 'shield’ in
1954. That was the year statistical accusations relating smoking to
diseases were leveled at the industry; litigation began; and “the
Wynder/Graham reports were issued. CTR has helped our legal
counsel by giving advice and technical information, which was
needed at court trials .... [T]he 'public relations' value of CTR must
be considered and continued . ... It is very important that the
industry continue to spend their dollars on research to show that we
don't agree that the case against smoking is closed.”

b. "CTR is best & cheapest insurance the tobacco industry
can buv and without it the Industry would have to invent CTR or
would be dead.”

C. "Historically, the joint industry Rinded smoking and
health research programs’ have not been selected against specific
scientific goals, but rather for various purposes such as public
relations, political relations, position for litigation, etc.... In general,
these programs have provided some buffer to public and political
attack of"the industry, as well as background for litigious (sic)
strategy.”

d "Historically, it would seem that the 1954 emergency
was handled effectively’ From this experience there arose a
realization by the tobacco industry of a public relations problem that
must be solved for the self-preservation of the industry.’

e. "To date, the TIRC program has carried its fair share of
the public relations load in providing materials to stamp out brush
fires as they arose. While elfective in the past, this whole approach
requires both revision and expansion. The public relations program
... was like the early symptoms of diabetes - certain dietary controls
kept public opinion*reasonably healthy. When some new symptom
appeared, a snot of insulin in the way of a news release .. . kept the

patient going.”

f. "When the products of an industry are accused of
causing harm to users, certainly it is the obligation of that industry to
endeavor to determine whether such accusations are true or false.
Morey spent for such purpose should not be regarded as a charitable
contribution but as a business expense -- an expense necessary to keep
that industry alive. In view of the billions ot dollars of annual sales
of our industry our expenditures for health research has been of a

minimal order.”
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g "For nearly twenty years, this industry has employed a
single strategy to defend itself on three major fronts ~ litigation,
politics, and public opinion. While the strategy was brilliantly
conceived ana executed over the years helpingMs win important
battles, it is on v fair to say that it is not —nor was it intended to be --
a vehicle for victory. On the contrary, ii has always been a holding
strategy, consisting of creating doubt about the health charge without
actually denying It. . . . In tne cigarette controversy, the public --
especially those who are present ana potential supporters (e.g. tobacco
state congressmen and heavy smokers) —must perceive, understand,
and believe in evidence to sustain their opinions that smoking may not
be the causal factor.”

h. A July 1963 industry report acknowledged that the

TIRC was not qualified to conduct research in reaction to the Surgeon

General's report because it "was conceived as a public relations

gesture .. . and it has functioned as a public relations gesture." The

report noted that tne TIRC did not have breadth of research to

aoeguately respond to the Surgeon General.

110. Despite overwhelming scientific evidence, and the confirmation of this
evidence by their own internal research, the cigarette manufacturers and their trade
associations continue to deny uniformly that there is a causal connection between cigarette
smoking and adverse health effects, or that nicotine is addictive. As one industry
representative testified: "[A company can't represent that] smoking doesn't cause cancer.
You can’t say that. But you can say it is a risk factor, and scientifically it hasn't been
established. And that's what the research is for [emphasis added]... | don't agree [that
nicotine is addictive]. From what |’ve read on nicotine is that it contributes to the flavor,
the taste ofthe product.” These representations are intentionally misleading, unfair and
deceptive. They are moreover a result of the industry's ongoing conspiracy and
:ombination arising from the Plaza Hotel agreement, and are done to maintain its market
ind profits from a deadly and addictive product.

111. Special Projects was not the only instance where the industry used

awvers to shield the truth. For example, in 1984. BAT began internally plotting how to
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shield documents produced by scientists from discovery. This plan included having BAT's
"scientific literature review publication ... set up as a Law Department function."” BAT
internally noted that "Direct lawyer involvement is needed in all BAT activities pertaining
to smoking and health from conception through every step of the activity. This is a direct
admission of BAT's efforts to shield adverse scientific information from seeking the light
ofday. This goal was being frustrated because " [tjhe problem posed bv BAT scientists and
frequently used consultants who believe cause is proven is difficult.”

112. The Kansas City law firm of Shook. Hardy & Bacon and other lawyers
played a critical role in furthering the conspiracy to suppress and conceal information about
the adverse health effects caused by the use of tobacco products. The lawyers’ strategy was
to attempt to protect damaging tobacco-rei ted documents from disclosure under the
attorney-client or work product privileges regardless of whether such documents were
prepared in anticipation of litigation or represented confidential communications made
between lawyer and client for the purpose of rendering legal advice. Lawyers routinely
provided a number of non-legal sendees to the defendants such as deciding which CTR
""special projects” should receive funding, dispensing funding to the "'scientists" involved
n such projects and designing the scope and approach of the special project. Shook. Hardy
£ Bacon also undertook to coordinate the tobacco companies CTR ‘“special projects"
;ubterflige.

113. For example, in 1976. Donald K. Hoel of Shook, Hardy & Bacon
vrote to in-house lawyers at the various tobacco companies that a study to measure
mvironmental tobacco smoke should be modified in such a way so that the study would

deld more favorable results for the tobacco companies’ position. The study was
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subsequently modified to de-emphasize the role of second-hand tobacco smoke relating to
indoor environmental quality.

114. In addition, a May 19. 1981 letter from Ernest Pepples. vice president
and general counsel of Brown & Williamson, to Patrick Sirridge of Shook. Hardv & Bacon
requests that Sirridge evaluate the qualifications of various scientists seeking to conduct
scientific studies for Brown & Williamson. Shook. Hardy & Bacon responded by pro\ iding
biographical sketches of potential consultants including whether they previously had taken
a scientific position favorable to the industry's position. Sirridge also cooperated with
Pepples” request in 1984 to transfer the funding of some helpful research by a cooperative
scientist from a CTR account to a law firm project: "1 do not think . . . that we should
continue burdening CTR with such programs, and instead suggest that they be handled as
law firm projects."

115. In 1972. William Shinn of Shook. Hardy & Bacon wrote to tobacco
company officials that a potentially favorable study should be secretly funded by the
obacco companies as a "special project (non-CTR)" in order to make the study appear
ndependent of the industry and thus heighten its perception as unbiased and reliable.

116. By becoming intimately involved in the funding and design of these
icientific studies, these lawyers attempted to further the conspiracy and fraud of the tobacco
:ompanies and CTR by (1) ciothing such studies in the attorney-client or work product
irivilege in order to protect them from disclosure if their results were unfavorable, and (2)
‘reating the perception that CTR and the tobacco companies were fairly and appropriately
iilfilling their obligations and promises to the public that they would, in a vigorous and

inbiased manner investigate and report to the public the link between their products and

:uman disease.
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117. At least one tobacco company used similar tactics in-house to suppress
and avoid disclosure of its internal research on smoking and disease. At a time when the
company was resisting discovery in a number of personal injury lawsuits. Brown &
Williamson's general counsel. J. Kendrick Wells, recommended in a memorandum dated
January 17, 1985. that most of the company's biological research be declared "deadwood"
and shipped to England. He recommended that no notes, memos or lists be made about
these documents. Wells stated. "I had marked certain of the document references with an
X .. . which | suggested were deadwood in the behavioral and biological studies area. 1
said that the "B” series are "Janus" series studies and should also be considered as
deadwood.” ("Janus™ was a name of a project that attempted to isolate and remove the
harmful elements of tobacco.) Wells further recommended that the research, development
and engineering department also should undertake "to remove the deadwood from the
files."

118. Similarly, ina 1978 memo. B&W's Pepples wrote that use ofthe CTR
Ivoids the dilemma of a manufacturer that needs to know the state of the art. but "on the
ather hand cannot afford the risk of having the in-house work turn sour.... The point here
s the value of having CTR doing work on a nondirected and independent fashion as
:ontrasted with either in-house or under. B&W contract which, if it goes wrong, can
)ecome the smoking pistol in a lawsuit!"

119. Thus, the tobacco companies and their lawyers have misused claims
)fattorney/client privilege to insulate CTR-funded research projects and internal documents
rom disclosure to the public and to government officials. This conduct demonstrates the
alsity of the tobacco companies’ representations that they would jointly fund objective

esearch and report the results of that research to the public.
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H. Beyond 1953: The Continuing Conspiracy to Restrain Trade

1 The “Gentlemen’s Agreement”

120. ihe industry's 1953 combination and conspiracy was supplemented
and aided by a commitment jointly to conduct research because ot"*a general feeling that
an industry approach as opposed to an indiv idual company approach was highly desirable *
This approach was desirable to prevent, among other things, competition on the ba>> of
health risk comparisons.

121. As part and in furtherance of the agreement not to compete to dev elop
a “safer" cigarette, there was a "gentlemen's agreement” among the manufacturers to
suppress independent research on the issue of smoking and health, for the purpose of and
with the effect of restricting output. Despite increasing market demand, the tobacco
manufacturers agreed not to market any safer or alternative products. The means of

| effecting this output reduction conspiracy included suppression of independent research and

" policing violators, as described below. This agreement was referenced in a 1968 internal

:  Philip Morris draft memo, which stated, "We have reason to believe that in spite of

J
1 gentlemans (sic) agreement from the tobacco industry in previous vears that at least some

1
| of the maior companies have been increasing.biological studies within their own facilities."

D |

2

24

)

This memo also acknowledged that cigarettes are inextricably intertwined with the health
field, stating, "Most Philip Morris products both tobacco and non-tobacco are directly
related to the health field."

122.  As indicated by this memo, it was believed within the industry that

individual companies were performing certain research on their own. in addition to the joint

1 industrv "research.” Some companies viewed the strengthening demand for safer and

% !

lalternative products as a potential tiiture marketing opportunity. But the fundamental
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understanding and agreement remained: That information and activities deemed harmful
to the unified, defensive posture of the industry or inconsistent with the non-competition
conspirac> would be restrained, suppressed, and/or concealed. No compan> or industry
Itrade organization stood behind the "promise"” the defendants had made. As American
Tobacco's CEOQ testified. "[If the health studies are correct), consumers have the right to
know whatever is affecting their health. Ithink that's what, the public health agencies and
Ithe government have that responsibility.” (Emphasis added.)
123. The agreement not tocompete was explicitly referenced in an October
1964 memorandum entitled "Reports on Policy Aspects of the Smoking and Health

Situation in U.S.A.";

The informal agreement between TRC members not to make health

claims was explained to Philip Morris.

124. Defendants' activities in furtherance of the output-restriction non-
competition combination included restraining, suppressing, and concealing research on the
health effects of smoking, including the addictive properties of tobacco products, and
restraining, concealing, and suppressing the research and marketing of safer cigarettes.
Despite the ability to produce "safer" cigarettes, the defendants did not market such
Iproducts, except in limited test markets, because it was understood within the combination
that no company would characterize or promote a product as biologically "safer.”

125.  Like all classic cartels, defendants policed their conspiracy internally
and externally. One member of the conspiracy. US Tobacco, went so far as to terminate
anemployee and apologize to the Big 6 cigarette companies when theemployee was quoted
inaNew York Post article referring to smokeless tobacco as less dangerous than smoking.

Ernest Pepples of Brown & Williamson reported this inamemo, where he wrote that he
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had been called by UST's General Counsel. Jim Chapin, Pepples stated. "Chapin vi> the
statements quoted uere unauthorized and do not represent his company's vieus. Ile has
asked me to extend U.S. Tobacco's apology to each of the cigarette companies and ad\ ised
me that the individual quoted in the article isno longer employed at U.S. Tobacco. Chapin
says U.S. Tobacco has instituted smoking and health seminar, throughout the companyv
This action is totally contrary to the self-interest of U.S. Tobacco, and is consistent with the
conspiracy among the defendants not to compete on the basis of safety and health.

2. Suppression of Liggett’s “Safer” Cigarette

126. In response to perceived growing demand, several companies
researched the possibility of marketing "safer” (less harmful to humans) cigarettes. One
of the ways in which the defendants acted in concert was to exclude the products from the
market and further exclude potential new entrants by patenting the processes for these les>
harmful products, which they neither marketed nor licensed to any other actual or potential
competitor.

127.  In response to demand. Liggett was one of the defendants who was
successful in researching and actually developing a less biologically active cigarette.
However, in response to retaliation and threats from co-conspirators. Liggett agreed not to
market this product after an appatent threat of retaliation by another manufacturer.

128. Liggett initiated its safer cigarette project, called XA. in 1% 8. After
aminimal expenditure of only SI4 million. Liggett was able, internally, to proclaim the
project a success in 1979. By applying an additive of palladium metal and magnesium
nitrate to tobacco to act as a catalyst in the burning process. Liggett found that " [c Jigarette

tar has been neutralized” and that there was "fn]o evidence for new or increased hazard
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| 129.  L'sing this process. Liggett was able to produce cigarettes "u hich are

4
believed to he of commercial quality." These cigarettes, however, were never marketed.
3
| 130. Liggett abandoned its XA project for the reason, among others, that
8 |
Iit faced retaliation from industry leader Philip Morris if Liggett broke ranks. Another
7
Jreason for abandoning the project was fear that the marketing of a "safer” cigarette would
8
be. in essence, aconfession that its. and the industry's other cigarettes, were not safe. Thus,
3t
lone Liggett executive wrote that. "Any domestic activity will increase risk of cancer
litigation on existing products.”
nJ
131, James Mold, who was assistant director of research at L iggett during
the development of the safer cigarette, the X A project, has provided testimony including
13
the following overview of the X A project and its abandonment:
14
a. Mold stated that the X A project produced a safer cigarette. He
15
stated. "We produced a cigarette which was. we felt, commercially acceptable as
16
established by some consumer tests, which eliminated carcinogenic activity— " <underline
17
supplied).
u
h. Mold testified that after 197?. all meetings on the project were
lattended bv lavwers. lawyers collected all notes after the meetings, and all documents were
I Ll
directed to the law department to maintain the attomev-client privilege. He stated.
"Whenever any problem came up on the project, the Legal Department would pounce upon
that in an attempt to kill the project, and this happened time and time again.”
z |
c. Mold testified that he was at a conference o
24

Buenos Aires prepared to present his research regarding a less harmftil cigarette when he

received a "frantic call” from legal counsel and was told not to present the paper or issue
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the press release. He was instructed not to publish his results in the .Journal of Preventative

Medicine.

d. Mold was asked why Liggett didn't market a

He answered. "Well. Ican't give you. you know, a positive statement because Iwasn't in
the management circles that made the decision, but I certainlv had a pretty fair idea win .
... [T]hey felt that such a cigarette, if put on the market, would seriously indict them for
hav ing sold other types of cigarettes that didn't contain this, for example.” Also, there was
ia meeting we held in ... New Jersey at the Grand Met headquarters... at which the various
legal people involved and the management people involved and myselfwere present. At
one point Mr. Dey who at that time, and I guess still is the president of Liggett Tobacco.
i-m ade the statement that he was told bv someone in the Philip Morris company that if we
i

tried to market such a product that thev would clobber us.”

3. Brown & Williamson's Efforts to Develop a Safer Cigarette

] 132. Brown & Williamson also developed "safer” cigarettes, wl

Inot market despite promising test results, because, among other reasons, such efforts would
'violate the output-restriction conspiracy. Jeffrey Wigand. a former Vice President for
I1Research and Development for Brown & Williamson, states that he was instructed b> the
President of the company to abandon all efforts to develop a safer product. He has testified
that he was told, generally. "That there can be no research on a safer cigarette. Any
research on a safer cigarette would clearly expose every other product as being unsafe and.
therefore, present a liability issue in terms of any type of litigation." Brown &.

Williamson's Project "Ariel" used a heating, as opposed to burning system. Its Project

"Janus" was intended to identity hazardous components of cigarette smoke so thev could

be removed.
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133. Brown & Williamson also conducted research on tobacco s

or analogues, as did a number of the oth ir companies. These substitutes were sought as a
means to duplicate some of the effects ot nicotine without toxic or harmful effects, for

, example. Broun & Williamson's parent BAT developed "Batflake.” a tobacco substitute.
Laboratory tests showed that use of "Batflake” reduced a number (though not all) of the

| harmful effects of smoking in direct proportion to the amount used in a cigarette. So far as
is known, none of the substitute products was ever marketed in the United States. In 14S().
BAT and Brown & Williamson abandoned the "safer" product search: "Dangerous area
[research into irritation and smoke inhalation]. Please do not publish or circulate. No more
work is needed on biological side.” (Emphasis added.)

134. Despite increasing market demand for their products, such innovative
products were not marketed because of the agreement not to compete: i.e. to restrict output
of alternative or safer products. No other member of the conspiracv broke ranks b>
competitively marketing products with improved biologic performance despite indiv idual

i! competitive reasons for marketing such product: "Within B & W. we have rarelv attempted
to develop new products specifically designed to deliver low CO [carbon monoxide], except
perhaps a prototype of FACT that was kept ready on a turn-key basis in the event of a
marketing need for such product. This was done through a combination of filter ventilation,
cigarette paper permeability, and appropriate cigarette paper additive. Needless to.sav. such
need did not arise.” (Emphasis added.)

4. Philip Morris: Avoiding an Industry War

135. Philip Morris also explored research to develop a safer cigarette, or.

in the words of one memorandum to the board of directors, cigarettes with “superior

physiological performance.” This memorandum noted competitive pressures to produce
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“less harmful” cigarettes. However, the memorandum was careful to state that. "'(o|ur

philosophy is not to start a war. but if war comes, we aim to fight well and to win." Philip
Morris ne\ er broadly marketed such a "safer” cigarette. Its documents recognize the strong
market demand and state that "after much discussion we decided not to tell the
physiologic al story which might have appealed to a health conscious segment of the market.
| The prMuct as test marketed didn't have good ‘taste’ and consequently was unacceptable

to the public ignorant of its physiological superiority.” Subsequently, taste was improved

and Philip .Morris attempted to promote the product. However. "The imposition of FTC

rules and the industry advertising code took the starch out of the program . . . ." (Emphasis
added.)

5. Reynolds’ Safer Product

136. Reynolds also developed an alternative product which had

physiological consequences. Except for a brief test in several cities, because of the output-
restriction conspiracy Reynolds did not market its safer product. "Premier "

137. The Federal Trade Commission Cigarette Advertising Guides, adopted
September 22. 1955 and modified March 25. 1966. did not allow claims based on
unsubstantiated health effects. However, it was clear in the industry that the Guides could
be modified ifjustification was shown. Indeed, the 1966 modification of the Guides was
based on development of a method, albeit not without difficulties of its own. of measuring
tar and nicotine content. In the context of development of a potentially less hazardous
product, a Brown & Williamson document by Addison Yeaman states. "' would submit that
the FTC in the face of 1) the industry's research effort. 2) the truth of our claims, and 3) the
'‘public interest' in our filter, cannot successttiily deny us the right to inform the public.” In

truth, the defendants used the FTC Guides as a shield behind which it concealed its
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agreement not to compete, The voluntary agreement with the FTC was characterized b\
the Consumers Union as being "to the industry's advantage and to the public\
iIdisadvantage.

138. The Cigarette Advertising Code, adopted by the defendants, was
another mechanism used to enforce the illegal agreement not to compete on the basis of
safety or health characteristics of tobacco products. Among other provisions, it prohibits

" health claims in industry advertisements unless the "Code Administrator.” to whun all
| cigarette advertisements are required to be submitted, approves of the advertisement. The
Code, a blatant restraint of trade, provided a mechanism to monitor and police defendants'
illegal agreement.

6. The Industry Position on “Safer” Cigarettes

139. In furtherance of their illegal combination and conspiracy, defendants
collectively denied that a safer cigarette could be produced.

140. A memorandum authored bv an attorney at the firm of Shook. Hard\

I
& Bacon, long-time lawyers for the cigarette industry, confirmed that there was an

industrv-w ide position regarding the issue of a safer cigarette.

! 141. The 1987 memorandum was written in the context of the marketing
by R.J. Reynolds of a smokeless cigarette. Premier, which heated rather than burned
tobacco. The Shook, Hardy attorney wrote that the smokeless cigarette could "have
significant effects on the tobacco industry's joint defense efforts"” and that "[tJhe industry
position has always been that there is no alternative design for a cigarette as we know
them.” The attorney also noted that, "Unfortunately, the Reynolds announcement . . .

seriously undercuts this component of industry's defense.” This fundamental position of

the "industry" defense had been identified much earlier. In 1970. David Hardy of the
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Shook. Hardy firm urote to DeBaun Bryant. General Counsel at Broun & Williamson,
expressing concerns about some of the industry research into alternative products. In
critiquing the minutes of a conference, he stated: "It is our opinion that statements such as
[references to research into safer products, products which are less biologically active, and
to 'healthy cigarettes'] constitute a real threat to the continued success in the defense ot
.1smoking and health litigation. Of course, we would make every effort to 'explain >uch
statements if we were confronted with them during a trial, but | seriously doubt that the
average juror would follow or accept the subtle distinctions and explanations ue would be
forced to urge. . .. [E]mployees in both companies [Brown and Williamson and British
1American Tobacco) should be informed of the possible consequences of careless statements
.’ on this subject.

142.  All defendants were keenly aware of the risk to the industry if any of
them sought a competitive advantage by developing and marketing a safer product. The
risk was avoided by agreeing to not compete on that basis. As one industry representative
testified: "[A]s a company, we cannot position our products as being healthy . We've
already agreed that they are a risk factor [the 'agreement’ referenced is the industry ’s
acceptance of the warning labels on cigarette packages]. [W]e wouldn't run any advertising
that positions any of our products as being healthier than others."

143. As part of the conspiracy, the companies agreed to avoid research that
might produce bad results for the industry. For example, on March 31, 1980. Philip Morris
scientist Robert Seligman wrote Lorillard scientist Alex Spears, suggesting "'subjects to be
avoided.” These subjects included developing new tests for carcinogenicity, attempts to

relate human desires to smoking and tests which would show the "addictive etfect ot

smoking on carcinogenicity.
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7. Suppression of the R.J. Reynolds “Mouse House" Research

141 For a period ot' time in the late 1960's. RJ. Reynolds had a
state-of-the-art laboratory in Winston-Salem, nicknamed *“the mouse house." Here,
scientists conducted research with mice, rats and rabbits and began to uncover promising
avenues of investigation into the mechanisms of smoking-re.ated diseases. In 17(). this
entire research division was disbanded in one day. and all 26 scientists were tired without
notice. Company attorneys had collected dozens of research notebooks, still undisclosed,
from the biochemists several months before the tirings.

8. Suppression of Philip Morris Research on Nicotine Analogues

145. In the early 1980's, researchers working at a Philip Morris laboratory
inRichmond worked to develop a syr.hetic form of nicotine that would avoid its
cardiovascular complications. However, in April 1984 the company abruptly shut the
laboratory. The researchers were fired and threatened with legal action if they published
their work.

146. The research was conducted by Victor J. DeNoble and his colleague
Paul C. Mele, who remained silent about their work under confidentiality agreements
imposed by Philip Morris until testifying in 1994 before a congressional committee in
Washington.

147. The research was so secretive that laboratory animals were brought in
at right under cover. The researchers discovered that nicotine demonstrated addictive
qualities and that the animals self-administered the substance, pressing levers to obtain
nicotine. The researchers also discovered nicotine analogues, artificial versions of nicotine.
These analogues affected the brain much like nicotine. But the analogues did not seem to

produce the harmftil cardiovascular effects of nicotine. Thus, rats using the analogue
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behaved as ifthev had a nicotine "high" but did not show signs of heart distress such a*

rapid heart beat.

148. By 1983. the research was becoming particularly problematic. A

I
number of personal injury cases had been filed against the industry, with nicotine

dependence a critical issue. In June 1983. DeNoble was called to the Philip Morris

° headquarters in New York to brief top executives. Following the meeting, companv
° lawyers visited the lab and reviewed research notebooks. There were discussions of
]]f shifting the research out of the company, perhaps to DeNoble and Mele as outside
> contractors or to a lab in Switzerland, to distance Philip Morris from the results.
149.  Finally, in April 1984. the researchers were abruptly told to halt their
N work, kill all the rats, and turn in their security badges. The researchers also were forced
“ to withdraw a paper on the addictive qualities of nicotine, even after it had been accepted
B for publication by a scientific journal.
K l. History of Industry Knowledge that Smoking is Harmful
i 150. Even before defendants represented in the Frank Statement that “there
B "is no proof that cigarette smoking is one of the causes" of lung cancer, an industrv
z researcher had reported the contrary.
- 151. As early as 1946. Lorillard chemist H.B. Parmele. who later became
Vice President of Research and a member of Lorillard's Board of Directors, wrote to his
” company's manufacturing committee:

Certain scientists and medical authorities have claimed for many \ ears

2 that the use of tobacco contributes to cancer development in
susceptible people. Just enough evidence has been presented to
justify the possibility of such a presumption.

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTI UTION. DISGORGEMENT
PENALTIES AND OTHER RELIE PAGEo



ATTORNEY GENERAL, STATE F ALASKA

UIMOND COURTHOUSE
BOX 1103U0. JUNEAU. ALASKA b'Jbll

PO

PHONE: 465-3600

6

B w oo

S}

14

17

19

M

b2. Asearn as 19r*3. prior to the issuance ot the Frank Statement. RIRA
Claude Teague created an internal survey of cancer research and concluded that "studies
of clinical data tend to confirm the relationship between heavy and prolonged tobacco

~srrokine and the incidence of lung cancer." Teague recommended that "manasement take
i

. cognizance of the problem and its implications to our industry."

i
~assumed duty to report objective facts on smoking and health was virtually immediate. As
i

evidence mounted, both through industry research and truly independent studies, that

153. After the 1954 "Frank Statement." the tobacco industr. sbreach of its

cigarette smoking causes cancer and other diseases, the tobacco industry continued publicly

j to represent that nothing was proven against smoking. Internal documents show that the

truth was very different. The tobacco companies knew and acknowledged among

themselves the veracity of scientific evidence of the health hazards of smoking, and at the

same time suppressed such evidence where they could, and attacked it when it did appear.

154. Internal cigarette industry documents reveal, for example:

a A 1956 memorandum from the Vice President of Philip Morris’

{- Research and Development Department to top executives at the company regarding the

:advantages of'ventilated cigarettes' stated that: "Decreased carbon monoxide and nicotine

-are related to decreased harm to the circulatory system as a result of. smoking. . . .

Decreased irritation is desirable ... as a partial elimination of a potential cancer hazard."

b. A 1958 memorandum from a Philip Morris researcher to the

i_company's Vice President of Research, who later became a member of its Board of
1

Directors, stated "the evidence... is building up that heavy cigarette smoking contributes

to lung cancer either alone or in association with physical and physiological factors....
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e. A 191 document presented to the Philip Morri
Development Committee by the company's Vice President ot'Research and Development
Included a section entitled “"Reduction of Carcinogens in Smoke." The document states,
in part;
To achieve this o%ectlve will r qén‘ramar&er research effort, be use

i8 Carcwogeﬁlﬁl E

und,in prac every class qf compd
ﬁ rﬂaﬁs Co e sofuition o the |dp onem
0 |m|nat|ngoneor 0 Classes 01 compounds.
o Th bestvvecﬁ\n ng [)or IS t0 reduce Spart|cu|ar|y bad class, i.... the
poynuclear rocarbons.-er pheno

Flavor substances and carcinogenic substances come from the same
classes IN Manv Instances.

d A 1963 memorandum to Philip Morris" Presic
from the company's Vice Presicent of Research describes a number of classes of
5 Compounds in cigarette smoke which are 'known carcino/ens.” The document goes on to
6 - describe the link between smoking and bronchitis and emphysema:
. {gf;tat@gnna;%abeg.e 1 e%ee{f i

1S8aSeS INVOIVIN onso
Sema Is often ae| r{e(ﬁ or thro res ra
LP numbe o ex redlc are

; ugf 1} Uty mey 7 aater TOUDIE-In tis areaﬁ1

il e. A 191 "Confidential" memorandum from the consulting
research firm hired by Liggett to do research for the company states:

5| There are biologically active materials present in cigarette tobacco.

24 They are; @) cancer causing

5 | b) cancer promoting

2 C) poisonous
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d) stimulating, pleasurable, and tlavorftil.

A 1963 memorandum from the Liaaett consulting research rirm
states:
asrca , We ac tt ernference fa causal elatrr()psﬁrrp en the
emr rop% sedqD osmﬂaf1 deve gr{ren
arc noma, WaIc |ss atlstica| associa |on own
&eso orn Wi S(H‘]ne TESe rone
catrons even estr é’ OW. much % ence
ancrmvl?ossrb erer{ucﬁ1 he carcino enrc a ercan
rmrnrshe an appropriate filter, yagrven ercen
155, A 1965 report to the B&W Executive Committee on research activ ities
at BATCO's facility at Harrogate acknowledged that BATCO's research found that smoke

Is "weakly carcinogenic" and noted that these "results may have more impact since they
will come from a tobacco supported facility." The report noted that release of the contents
of the Harrogate report “would have a significant impact on the American tobacco
industry." The results of this report were not released by the industry.

156.  These internal Liggett documents sharply contrast with the information
Liggett provided to the Surgeon General in 1963. Liggett withheld from the Surgeon
General the views of its researchers and consultants that the evidence shows cigarette
smoking causes human disease. A "Draft of an Qutline for a Background Paper on the
Smoking Problem to be Used in Connection with a Presentation of Arguments Before the

Surgeon General's Committee" states:
(1) "All Tvpes of Smoking are Associated with Increased Mortality

from all causes combined...."
(2)  "For cigarette smokers who smoke regularly, excess mortality

Increases with current number of cigarettes smoked "
(3)  "Lungcancer extremely rare among nonsmokers
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(4)  As"reported by Hammond ... Excess Mortality [is) ( L: higher
for cigarette smokers than others and (2) increases with dailv cigarette consumption.”

(5)  "For both sexes, all chronic respiratory diseases, chronic
bronchitis, irreversible obstructive lung diseases ... increased in prevalence with increasing
current amount of smoking." (Emphasis in original.)

157. The report Liggett presented to the Surgeon General did not contain
anv of these conclusions, and Instead, focused on alternative causes of disease, such as air
“pollution, coffee and alcohol consumption, diet, lack of exercise and genetics. Liggett
’ criticized the known statistical association between smoking and mortality and \arious

diseases as based upon "unreliably conducted" studies and “inadequately analyzed" data
1The Liggett report concluded that the association between smoking and disease wes
Inconclusive, and was in fact due to other factors coincidentally associated with smoking.
158.  Philip Morris also concealed from the public its actual \iews of the
" research conducted outside the influence of the industry. A 1971 memorandum written b>
Dr. H. Wakeham. then Vice President of Research and Development, discussed a recent
jstudv which found cigarette smoke inhalation caused lung cancer in beagles:
A e ihee%egﬁﬁouw@ 1 fk

ma orma |o un capn(ﬁ_I In eaﬁle%ka/

mpa on | now mgrg%enm his In enesy ers
lswlcj)v?/ e (:H aske ohavean X en%en f @
s b S Eh&
Bf atlon (sz B ? e? ! ytﬂN%rSne | cal ourb? Sanga(a%ow tY1e story

ange ewna
159. The memorandum goes on to describe how the industry publicly

dismissed the mice cancer studies, such as the 1953 Wynder research. Dr. Wakeman
i
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explained that "mouse skin is not human lung tissue." "smoke condensate has different
chemical composition from inhaled smoke." and "painting is not the method of application
practised [sic Jby human smokers.”

160.  In contrast to the mice studies, however. Dr. Wakeman continued:

TR
9 Al egvgm%wgfg% Ay g@afe%g
D | pan?m& eys? Was not concluswe eﬁot a%)ser{ an skin
t The stron osition.of th mdust the bea etest IS.In |cat|veo
o amnOV}/nm %% ss(%% sance o E SdeorW \I\Phatpj
: 0 i Wf%’ O%e en}on }E r00|%C0fo (%as@mnonngec?h{&gn
14 ) nﬁ%rnoéﬁe}/ n h|s coun%er p% aganga |sp§% etter s?ance than{n
5

161, Taken together with the intenal acknowledgments of cigarette

~smoking as a cause of human disease, this memorandum from a senior Philip Morris
"researcher demonstrates that the 1954 Frank Statement representations were deceptions, and
“that the cigarette industry promptly breached the duties it had undertaken. Far from

"accepting] an interest in people's health as a basic responsibility, paramount to e\ery
other consideration in our business" and “cooperating] closely with those whose task it is

% "o safeguard the public health.” the cigarette industry approach was to deny and attack with

"counter-propaganda’ the mounting evidence that smoking caused human disease -

24 | evidence that the industry plainly viewed internally as accurate.

25

26

162.  Recently, a series of Brown & Williamson documents were publicly
disclosed which set forth the far-ranging deceptions of that company in particular, and of
the industry in general with respect to the harmful effects ot smoking.
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163.  Broun & Williamson, like the other manufacturers, was aware cur>
on of the dangers of cigarettes. Indeed, a Brown & Williamson review of published
5 statistical research, including the 1952 report by Dr. Doll, noted that the studies offered

"frightening testimony from epidemiological studies.”
164.  Bv 1957. one of Brown & Williamson's British affiliates, which
8 * conducted much ot the health research tor the U.S. company, was using the code-name
"zephvr for cancer. For example, ina March 1957 report, the British affiliate stated. " \s
~aresult of several statistical surveys, the idea has arisen that there is a causal relation
" between zephyr and tobacco smoking, particularly cigarette smoking."
165. In 1962. Brown « Williamson's London-hased parent compan>
conducted a meeting of its worldw icle subsidiaries in Southampton. England. A transcript
Lot the meeting reveals the following remarks:
| a One researcher stated that "smoking isa habit of addiction” and
that "[njicotine Is not only & very fine drug, but the technique of administration by smoking
" has considerable psychological advantages.” (Several years later, in 1967. the researcher
admitted that the company "is in the nicotine rather than the tobacco industry")
;) b.  Another research executive “thought we should adopt the
"attitude that the causal link between smoking and lung cancer was proven because then at
2 | least we could not be any worse off."
. Anotherrese ircher stated that "no industry was going to accept
T thatits product was toxic, or even believe it to be so. and naturally when the health question

24

was first raised, we had to start denying it at the P.R. level. But by continuing that policy,

25

we had sot ourselves into acomer and left no room to maneuver. In other wdrds. it we did

26

13
14

15

17

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF PAGE o:



get a breakthrough and were able to improve our product, we should have to about-face,
and this was practically impossible at the P.R. level."

d. The chairman ot'Brown & Williamson's British affiliate stated
that it "was very difficult when you were asked as chairman of a tobacco compan> to
discuss the health question on television. You had not only your own business to consicer
but the employees throughout the industry, retailers, consumers, farmers growing the leaf
and so on. And you were in much too responsible a position to get up and say. 'l accept that
the product which we and all our competitors are putting on the market gives you cancer,

whatever you might think privately.”
e.  The chairman also stated that if the company manufactured

safer brands, "how tojustify continuing the sale of other brands? ... If would be admitting
that some of its products already on the market might be harmful. This would create a very
difficult public relations situation."

166. The next year. 1963. Brown & Williamson engaged in an intemal
debate over whether to disclose what it knew about the adverse effects of smoking to the
Surgeon General, who was preparing his first official report on cigarettes. It was decided
that its information would im be disclosed. Some of the documents generated by Brown
& Williamson as part of this process were shared with its London-hased parent company,
as Well as other cigarette manufacturers and the TIRC/CTR. Addison Yeaman. who was
then general counsel at Brown & Williamson and who authored some of the most critical
memoranda from this time, subsequently became a director of the CTR.

167, Yeaman wrote ina 1963 analysis that:

a "[Njicotine is addictive."
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b "We are. then, in the business of selline nicotine, an addictive drue

¢ Cigarettes “cause, or predispose, lung cancer. .

d. "They contribute to certain cardiovascular disorders . .

e "They may well be truly causative in emphysema, etc."

168. Yeaman suggested that Brown & Williamson “accept ity
responsibility” and disclose the hazards of cigarettes to the Surgeon General. He noted that
this would allow the company to openly research and develop a safer cigarette.

169, Yeaman warned, however, that one danger of candid disclosure was
thatjurors would learn that the cigarette companies knew of the hazards of their products
and had the means to make safer cigarettes--but didn't. Yeaman noted that this might cause
an "emotional reaction” injurors. Ultimately. Yeaman's suggestion for full disclosure was
rejected.

170 Subsequently. Brown & Williamson continued to conduct and conceal
biological research. Some of these research projects confirmed causation.

171, The more sensitive research was often undertaken > Brown &
Williamson's British affiliate, acting on behalf of both companies. Much of theworkwas
performed at a British laboratory called Harrogate, which performed work for a number of
cigarette manufacturers, and some of this research was shared with these other companies
and the Tobacco Institute,

172, Brown & Williamson also attempted to develop a safer cigarette or.
In the words of an internal document, "a device for the controlled administration ot
nicotine." There were at least two safer cigarette projects. Project Ariel, which focused on
heating rather than buming tobacco, and Project Janus, which focused on isolating and
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2 |

removing the harmful elements of tobacco. At least some of the work was performed hv
Battelle Laboratories in Franktiirt. By the end of the 1970's, however, in a pattern that was
repeated throughout the industry. Brown & Williamson closed its research labs and halted
work on a safer cigarette.

J. Industry Knowledge of the Addictive Nature of Nicotine

3
l. Industry Statements and Documents Reveal the 100aCCO

Companies’ Long-Standing Knowledge that Nicotine IS d
Powerful and Addictive Drug

173, As alleged ahove, the defendants continue to denv and conceal that
tobacco products are addictive while secretly manipulating levels of nicoting to increase or
maintain addiction. The evidence is clear that the tobacco industry has known and hidden
" or decades the addictive nature of tobacco prodlucts.

174, Numerous Tobacco Company documents contain statements b\
| company researchers and executives acknowledging that nicotine is. in fact, addictive. For
jexample, more than 30 years ago. a report was completed for BATCO that speciticallv

addressed the mechanism of nicotine addiction in smokers. The researchers concluded that
chronic intake of nicotine, such as that which occurs in regular smokers, creates a need for
ever-increasing levels of nicotine to maintain the desired action: “[ujnlike other dopings.
such as morphine, the rate of increasing demand for greater dose levels is relatively slow
2| for nicotine." The report con;inuest') N k
A hody left in this unbalanced state craves far renewed drug intake in
o S LR BT L
. 175, Internal Tobacco Company documents reveal that all of this research
has convinced company researchers and executives that nicotine in tobacco ftinctions as a
drug with powverftil psychoactive effects. For example, in 1962, even before much ot this
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in tobacco functions as a drug much like stimulants and tranquilizers:

l PXE OHe ctui etfg)a(g |cog|rrlgsfgﬁa e\ﬁ@fn elmsapéable HG”F cent dru%
sul ronounced N UI |sm Fi ou are a aw [e 0

e Vel rea ncrease| |a| C nroIs stimulants
Eran Jysg ?1 rider mo em

epm |s a ac
|onso St dbekn []u
|ous e o evar| S envronmertat

S
are co ave drugs available

ﬁ% ewhe eeI the ee lec ¥ ne IS ot onlv ver\w/»tne
[ %u m|n|3Ja|8 v S o N

CON idera og advantagesan Uilt-In con am
excessive a |on

(Emphasis added.)
176.  In the decades that followed this statement. BATCO and Brown and

Williamson held many research conferences, some of which were devoted entirely to
discussing nicoting's pharmacological effects.  The records of these conferences
demonstrate that, at almost every conference. Tobacco Company officials from around the
world discussed the results of research on nicotine pharmacology and reached agreement
that nicoting had been shown to have pharmacological effects on tobacco users.

177 Researchers and executives from the other major Tobacco Companies
and associated with the CTR have also made statements revealing their knowledge that
nicotine is a psychoactive drug. For example, the authors ofa research paper funded b> the
CTR reporting on the "beneficial" pharmacological effects of nicotine in cigarettes said that
“[njicotine is recognized as the primary psychoactive compound in cigarette smoke."

178, More than 30 years ago. in 1962 through 1963. BATCO received the
results of its Project HIPPO study (HIPPO land HIPPO II), the aim ot which was to
"understand some of the activities of nicotine-those activities that could explain whs
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smokers are so fond of their habit." A second purpose of the Project HIPPO stud} was to
compare the effects of nicotine with those of then-new tranquilizers, “which might
supersede tobacco habits in the near future." Thus, these researchers believed that nicotine-
containing tobacco and tranquilizers were used for the same purposes by consumers.

179.  The Project HIPPO reports were disseminated to officials of Brown
and Williamson ("B&W"). The exchange of information between BATCO and B&W s
Important because it demonstrates B&W's awareness of the results of studies maih as
Project HIPPO, which wasjust one of a number of studies commissioned by BATCO to
study the physiological and pharmacological effects of nicotine. For example, a 1980
report addresses the critical role of nicotine's drug effects:

NG s e ST ]
[ESDSES ??Qn}gl A £s, o the éuarm fo1?0qr|c P £

IS owcotme 15 eveq Al onu?e é ualﬁ
SmoKINg. benavior &Bov[dm € MOIVGIon for an the degree 0
satisraction require

180.  The BATCO documents mclude not only some of the research reports
themselves, but also summaries or minutes of numerous BATCO research and development
("R&D") meetings at which nicotine's drug effects and importance to the industry were
discussed. These papers demonstrate hoth the consistency and the extent of the industry's
Interest in and knowledge of nicotine as the primary pharmacological agent in tobacco. For
example, ata 1974 BATCO Group R&D Meeting, it was noted that:

N|cot|ne h has bee sumedt be the main harmacolo caI
act ve o In Smoke) may ac mab C%lef manney, e|
as imulan Increase) or epressant ecrease).

181, Subsequent BATCO research conferences offer equally revealing
statements about the drug effects of nicotine. A BATCO Group R&D Smoking Behavior-
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Marketing Conference held in 19%J focused almost entirely on the role of nicotine
pharmacology in smoking. Summaries of the presentations at that conference include
numerous references to the pharmacological effects of nicotine and the importance of these
effects in maintaining tobacco use. For example, one presentation included the following
observation;

%k'Hé\/l% rtréenrasreeear& ta(s) ﬁas r}eraﬁnallv 5?% érsed bé/ the smoker to retine

rr Spoare, 1L pleotne, ByOeh rrerro "Pc%e o é%r%g
Lﬁ ?ﬁ Ives & changes n°hum per ormance an
psyc ber
(Emphasis added.)
182.  Another BATCO conference focusing on nicotine was held in 1984,
One of the presentations was characterized by a Brown and WiIIiamson official;
The resentatr nw concer ed wit summarrzrn outli rnﬁ]
central role o nlrﬁ e In t esmo [0Ce ourq
eneraIIy ere are 0 areaa icofine on tha Pre o
Ima 3/ mioor ance; . |I (E en
armacological Proge es [ -6 00NSES 10 nicol are Infiuenced x
i rhcurne frrj What rsﬂae icance an

P and tiSsue Te signi
the Impact response an upﬂer respiratory

[ole of nicoting neli cr?rng

{ract responses...
(Emphasis added.)

183, Philip Morris researchers conducted extensive research on nicotine
pharmacology from the late 19605 until at least the mid-1980s. The nature and magnitude
of the research, as well as statements made in internal documents, show that the Philip
Morris researchers strongly believed that nicotine has potent psvchoactive effects and that
these effects provide a prmary motivation for smoking. In 1974. Philip Morris researchers

began a study designed to test their theory" that hyperkinetic children take up smoking in
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prescription medications used to treat hyperkinesis:

ﬁ]thas heen oupd thgﬁect gpeta Ines, which (ge str d%n stim ts

ﬁ%the anomalqus e th%se ch'ldre
fh ren are erefore regu arl q amphiet %mmes
[ou eug thoo ()(Tear e won erwehhersch dren
ma ot even & e arF rsmokes Nt ewteena%ev IS
ev diScover the a va S st amn Vi Nnico e
ﬁsave are Mglla oraje al cal school system In 1den Tymg
some suc ren in the third grade.
(Emphasis added.)
184.  More than three decades ago. in 1961. a presentation by Dr. Helmut
Wakeham. a senior Philip Morris research scientist, to the company's Research and
Development Committee noted that:
mcotme dose ulate hut h| doses ﬁie [6sS anCtIOHS It
orecogndze] ﬂ% k'”ﬂ[o UCES esurabe reactions or
tranthty, nd that this Is due eas n pa 0 nicotine.. .
185, Dr. Wakeham also noted that "nicotine is believed essential to cigarette
acceptability.” a view later restated by William Dunn. Jr.. another high-ranking Philip
Morris official. In summarizing a 1972 conference sponsored by the Council for Tobacco

Research. Dr. Dunn reported:
Most af the confer Id a hthi
ES\RBVE fo %r%?s%ws?ha% i M R e o
m ed smoke Upon bodv ftmCtion.
(Emphasis added.)
186.  After describing "the physiological effect” as "the primary incentive"
for smoking, Dr. Dunn continued:
T“oeo”% o Otf ﬁ*&? Y : e & ¥‘%uen%r§> eI
@/ nicotin ear Qumen %%eﬁ (shere Wou CR no smokmg
omesrong AVIdEnCe Can De ma {0 Support this argumen
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8 | (Emphasis added.)

9 | 187. A 1971 secret internal report distributed to Philip Morris executives
0 showed that tobacco executives knew the powerfully addictive nature of nicotine in

U Jcigarettes. The report studied persons who had tried to stop smoking and concluded that
2 | only 28 percent of those who tried to quit were still non-smokers eight months later.

A ey
U | Py{g {ed \%vm a?ossgo nerg agemg 0ze he Wer
é?rodb nﬁépa |onTé 9 q%uns Ich average 9

. %%F%@e%mmﬁM%m%@wmm
>Yu anoteaw %dp%cm:fl % SWIth

i : i %@rgg&ocouple%ag e AR rHBSkandp it ghéﬁal

VI |ous d[hahl (E W|ew0|snag Ing him a

out his slothf
B | behavior and growing waistline.
o | 188. Inaresearch paper ftmded by the CTR. reporting on the "beneficial”
| pharmacological effects of nicotine in cigarettes, the authors said
Zl Nicotine is recognized as the primary psychoactive compound in
». mgaretesmq(g PrITATY £ P
|
23 . 189.  Many other industry documents refer to the central role of nicotine's

24 drug effects for smokers and, therefore, for the industry. Nicotine is repeatedly identified
5 as a primary reason consumers smoke or use other nicotine-containing products. A
% "Proposal for Low Delivery Project for B&W" prepared by a marketing firm by B&W in
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" the late 1970's contained the following statement that a sufficient dose of nicotine is

* essential to sell cigarettes and, implicitly, to maintain market share based on nicotine
2 addiction
rrnt rket. trends clearly indicate a ort dto ar owta

: r%n ae eqsergeﬁh/r nquearm% rlsr 8

success ecau e|{ %eure Y cliyery Is Ha 453 {s mH ?\Q/
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10 (Emphasis added.)
1 190. In 1972. RJR's Claude Teague wrote that the tobacco industry uas
2 really part of the pharmaceutical industry because it delivers nicotine, “a potent drug.

= According to Teague, nicotine is known to be habit forming and a smoker chooses his
w  Product according to his "individual nicotine requirements.” ... thus a tobacco product is.
5 Inessence, a vehicle for delivery of nicotine." According to Teague, "our industry is then
« based upon design, manufacture and sale of attractive dosage forms of nicotine.” |eague
»+ confirmed that the industry had concealed the importance of nicoting, "we have deliberately
s played down the role of nicotine, hence the non-smoker has little or no knowledge ot what
1o Satisfaction it offers him."

D 191, A 1976 BATCO Conference on Smoking Behavior further underscores
2 tobacco industry researchers’ awareness of the fundamental importance (to the huge
2 majority of smokers) of nicotine's effects on the brain:

| %%’%Fdé@‘% '{‘tﬁ ‘“r%d'éﬁ'gs G & @”9 St i{&qg[?

l;em orcing factor 'in the smoking habit for at Ieas
Smokers. .

" (Emphesis added)
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2 192 [n 1988 during the ease Cipollone v. Liggett. Joseph Cullman IlI.
% former CEO ot the Philip Morris Tobacco Company, testified as follows:
2 | Q. (L{reﬁarge ask you the question, then. Mr. Cullman. Is nicotine a
| A Well it's so described in every book on pharmacology.
g - Q. So then you agree that it's a drug?
a A: | 'have no reason to disagree with books on pharmacolog>.
o | 193, A memorandum from a Philip Morris official in 1980 confirms the

company's view that nicotine's pharmacological, effects on the central nervous system are
2 critical to the tobacco Industrv's sUccess.

13 N|cot|ne sa%/eye rmaco caI agent |ti} multi &e Sites 0
P henll)os Impor compgo ent o grpsl%é
1 Ine a anding 0 ts FOPErties are ora é)

. on Inu dw emg ourC| u mess
5 | en Cl 8do en ea on eﬂ nes
vanced for ”'(ﬁ% ne% |onb ICO els no n
b | vee BCLS On ¢ conral i E%HB era nervouss semas well
infliencing memory, learing, pain perception, response 0 Stress an
7 level of arousal.
I8, (Emphasis added.)
10 194, Despite the 1994 sworn testimony of tobacco CEQs that nicotine is not

D addictive, it is clear that high-ranking tobacco company officials have repeatedly
2L Jacknowledged that nicotine is addictive and that this s the reason why people use tobacco.

195.  The smokeless tobacco industry' also recognizes that almost all
consumers use tobacco products to obtain the pharmacological effects of nicotine. The
24 senior vice-president for marketing of U.S. Tobacco wrote ina 1981 letter on new product

% (evelopment:
26
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1%. In contrast. Thomas E. Sandefur. former CEO of Broun &
Williamson, testified before Congress that nicoting was not addictive and that B&W

scientists had concluded that none of B&W's research indicated that nicotine was addictive.

| These statements were false. Sandefur further testified that "nicotine is a verv important
| . . . . .
" constituent in the cigarette smoke for taste™ In fact, nicotine tastes bad. and the industrv

has conducted hundreds of tests designed to increase nicotine without injecting a bad taste.

197, In 1994, in testimony before the Waxman Committee. Eduard
Horrigan. Chairman and CEO of RJR. testified that as far as the industrv had been
concerned "no causal link has been shown" between smoking and heart diseases, lung
disease and cancer. Further. Florrigan testified that there is "no proof that cigarettes are
addictive." Sandefur and [Torrigan. by issuing these statements, were continuing the
Industry misrepresentation concerning nicotine.

2. Long-Standing Industry Awareness of the Difficul

Have in Quitting Underscores the Tobacco Companies’
Knowledge of Addiction

198.  The strongest evidence of the addictive power of nicotine is the fact
that a substantial majority of smokers (75 percent to 85 percent in most surveys) say tnev
would like to quit, and that they are concerned for their health, yet a vast majority of those
who attempt to quit are unable to do so. The failure rate of people who attempt to stop or
reduce smoking Is dramatic, even in the face of life-threatening tobacco related illnesses.
Thus, even after a heart attack or lung cancer surgery, approximately one-half of survivors
return to smoking within one year. A study of drug use by high school seniors conducted
annually by the University of Michigan shows that of high school seniors who smoke, more

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES . RESTITUTION. DISGORGEMENT .
PENALTIES AND OTHER RELIEF PAGE 78



@

o o1 &

23

24

25

26

than half have tried unsuccessfully to quit. Follow-up surveys show that eight years later
three of four are still smoking, and those still smoking are smoking more heavilv. As a
result of these characteristics and others, the FDA in 1995 found that "nicotine satisfies the
classic criteria for an addictive substance.”

199, The Tobacco Companies are aware of the large number of-smokers
who have tried to quit using tobacco, and of the very small number who actually sticceed.
The evidence known to the Tobacco Companies about smokers' unsuccessful attempts to
quit shows that the Tobacco Companies know that a large percentage of their market
consists of people who demonstrate one of the characteristic features of addiction.

200. The great difficulty smokers experience when they try to quit was
conceded by Joseph F. Cullman. 11, the former chief executive officer of Philip Morris.
Mr. Cullman was called as a witness in the Cipollone lawsuit and gave the following
answers in response to questions from one of the plaintiffs attorneys.

But it is difficult [to quit]?

That's what it says here and I'm not disagreeing with

They said it was very difficult. Do you agree with that?

Lwould say it's difficult.

And it's difficult for the vast majority of smokers, you would

agree with that. too. would you not?

That's a question of semantics. What's the vast majority? A

lot of smokers have a hard time quittingTsicJ.

Q. Let's see. most smokers have a tough time giving up
cigarettes?

O 0o T o

>
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A Well, ifthev didn't, there would be manv fewer smokers than

ihere are today.
(Emphasis added.)

201, A presenter responsible for summing up the results of cessation >tudies
at a 1984 BATCO conference agreed that, while a large percentage of smokers do not want
to smoke, most of those smokers feel compelled to continue to smoke:

i '”33”“0”3 A A S AT

reIatl , F ags}/etr)]ey s J
It was thus well known to the participating companies that a very large percentage of their
customers were smoking not out of choice hut because they could not quit.

202, Other companies also understand that many of their consumers would
like to quit but are unable to do so. A Philip Morris researcher who studied a “cold turkey"
campaign in the small lowa town of Greenfield in 1969 reported that those who suicceed in
quitting smoking over the long term are a much smaller group than those who would like
to quit and who attempt to quit. The researcher cited the findings of Hunt and Matarazzo
in proposing that most attempts to quit smoking are not long-lasting: "(Ijn summarizing
many reports of long-term quitting using various techniques, [the authors] show that the
percentage of nonrecidivists [successful quitters] decreases as a function of time ... ina
negatively accelerated fashion.” The Philip Morris researcher found that in Greenfield only
28 percent of those smokers who agreed to quit as part of the cold turkey campaign were
still not smoking after seven months. The researcher then observed that the small number
of Greenfield residents who managed to stay off cigarettes for more than seven months was.
based on other published reports of success rates for quitting smoking, about average.
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203 The researcher also described findings that revealed in part why it is
so hard for smokers to quit. He reported that smokers who quit for more than seven months
continued to suffer a variety of adverse effects related to quitting, including weight gain,

; Testlessness, depression, ill-temper. constipation, nervous mannerisms and loss of energy.
" These are some rf the classic symptoms of nicotine withdrawal, described earlier.

204, Market research documents also show that the Tobacco Companies

have conducted research in quitting behavior and have documented the reasons why people

| quit and why they fail to quit, despite a desire to do so. A market research firm reporting
 Onasurvev o f smokers' views about the health implication of smokine observed that:

’ smo‘m ItyBe| 001t 1 ot {T‘*‘”ﬁn%? ‘m“&%lﬁddh%%ve i et%‘se%[

iy OV\}Jer\]/Wr oV nthese go c|>rl]<%rls\lljvsu?o| bglrr] uccian A

sa |sfact|oneemensm smo SS Hey are In aquandr%%f

Another market research firm reported its fmdmgs about the inability of young smokers to

quit when they want to:
Wever |ntr| okm was at. 11 12or 13 e of 16an
S becm%g){h %{ek unab?e 0 oi)sfsm {ﬁjggwhen t%g&/%ar%atsons ang
205, The fact that many smokers smoke even though they do not enjoy
| smoking is conceded In a candid marketing research document prepared for Imperial
Tobacco Ltd., which reported that it is particularly difficult to sell cigarettes by “trading on
the positives" because the industry is “vexed by the unique problem that users of the
category do not necessarily like the product." .Another document reports that many smokers
of ultra-low tar and nicotine cigarettes want to quit and "refer to their behavior in terms of
'satisfying a craving" while smokers of stronger cigarettes talk about taste and satisfaction.”
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206.  In summary, the Tobacco Companies’ data shows that users find it
extremely difficult to quit smoking and that many tobacco users would quit if they could.
Their data also shows that, of those smokers who try to quit, only a small percentage
succeed permanently. Consequently, tobacco manufacturers are auare that the large
percentage of their customers who try to quit but fail continue to buy and use tobacco
products, in large part to satisfy their dependence on nicotine-containing tobacco. Despite
this overwhelming knowledge, the defendants have misrepresented and suppressed the truth
regarding nicotine and addiction. Instead, they have falsely claimed that this is SimpK a
matter of individual choice.

K. Suppression and Concealment of Research on Nicotine Addiction

207, Defendants, rather than fulfilling their promise to the public to disclose
material information about smoking and health, chose a course of suppression,
concealment, and disinformation about the true properties of nicotine and the addictiveness

of smoking.
208.  For example. Philip Morris hired Victor DeNoble in 1080 to stud}

nicotine's effects on the behavior of rats and to research arid test potential nicotine
analogues. DeNoble, in tun, recruited Paul C. Mele. a behavioral pharmacologist.
DeNoble and Mele discovered that nicotine met two of the hallmarks of potential addiction
~ self-administration (rats would press levers to inject themselves with a nicotine solution)

and tolerance (a given dose of nicotine over time had a reduced effect).
209.  However. Philip Morris instructed DeNoble and Mele to keep their

work secret, even from fellow Philip Morris scientists. Test animals were delivered at dawn
and brought from the loading dock to the laboratory under cover.
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; 210.  DeNoble was later told by lawyers for the company that the data he
*and Mele were generating could be dangerous. Philip Morris executives hegan talking of
killing the research or moving it outsice of the company so Philip Marris would have more
, freedom to disavow the results. DeNoble recalled that Philip Morris discussed several
> possible scenarios, including having DeNoble and Mele leaving the companv payroll and
| continuing & contractors, and shifting their work to a lab in Switzerland
211, In August 1983. Philip Morris ordered DeNoble to withdraw from
publication a research paper on nicotine that had already been accepted for publication after
full peer review by thejournal Psvehopharmacologv. According to DeNoble. the company
changed its mind because it did not want its own research showing nicotine was addictive
or harmful to compromise the company's defense in litigation recently filed against it
DeNoble subsequently told Jack Heningfield. Ph.D.. Chiefof the Clinical Pharmacology
Branch of the National Institute on Drug Abuse's Addiction Research Center, that Philip
Morris officials had rightly interpreted the suppressed nicotine studies as showing that, in
" terms of addictiveness, "nicotine looked like heroin."

5 212, In April 19, Philip Morris, apparently to ensure that DeNoble and
;9) Mele's nicotine research remained suppressed and concealed, told DeNoble and Mele that

the lab was being closed. DeNobie and Mele were forced abruptly to halt their studies, turmn
off their instruments and tum in their security badges by moming. Philip Morris executiv es
threatened them with legal action if they published or talked about their nicotine research.
According to DeNoble, the lab literally vanished overnight. The animals were killed, the
equipment was removed and all traces of the former lab were eliminated. DeNoble
recalled. "The lab was gone, everything was gone. The cages were gone, the animals were
all gone, all the data was gone. It was empty rooms."
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213, DeNoble testified to the Waxman Subcommittee that “senior research
management in Richmond. Virginia, as well as top officials at the Philip Morris Companv
in New York continually reviewed our research and approved our research." DeNoble also
stated that these officials were specifically told about nicotine’s addictiveness.

L. The Industry’s Secret Manipulation of Nicotine Levels

214, Not content to conceal the addictive nature of nicotine, the industiy he>
developed sophisticated technology to control the levels of nicotine in order to maintain its
market and guarantee that its customers become and remain addicted. David A. Kessler.
M.D..Commissioner  of Food and Drugs, recently testified before a congressional
committee thatcigarette manufacturers can manipulate precisely nicotine levels in
cigarettes, manipulate precisely the rate at which the nicotine is delivered in cigarettes, and
add nicotine to any part of cigarettes.

215, Dr. Kessler testified that “the cigarette industry has attempted to frame
the debate on smoking as the right of each American to choose. The question we must ask
Is whether smokers really have that choice." Dr. Kessler stated:

a "Accumulating evidence suggests that cigarette manufacturers
may intend this result ~ that they may be controlling smokers' choice by controlling the
levels of nicotine in their products in a manner that creates and sustains an addiction in the

vast majority of smokers.*
b.  "We have information strongly suggesting that the amount of

nicoting in a cigarette is there by design."

c.  "The public thinks of cigarettes as simply blended tobacco
rolled in paper. But they are much more than that. Some of today's cigarettes may. in fact,
quality as high technology nicotine delivery systems that deliver nicotine in precisely
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calculated quantities - quantities that are more than sufficient to create and to sustain
addiction in the vast majority ot'individuals who smoke regularly,”

d "The history ofthe tobacco industiy isastory of how a product
that may at one time have been a simple agricultural commodity appears to hale become

anicotine delivery system."
e "[Tlhe cigarette industry has developed enormoush

sophisticated methods for manipulating nicotine levels in cigarettes.”
f. "In many cigarettes today, the amount of nicotine present is a

result of choice, not chance.”
0. "[Since] the technology apparently exists to reduce nicoting in

cigarettes to insignificant levels, why. one is led to ask. does the industry keep nicotine in

cigarettes at all?"
216.  The Tobacco Industry has used techniques such as adding chemicals

to increase nicotine potency, In general, by increasing the alkalinity, or smoke pH. of

tobacco blends, the industry can deliver an enhanced “nicotine kick."
217, Particularly instructive on the issue of nicotine manipulation \\as the

following FDA finding published in the FDA's August 1995 report Nicotine In Cigarettes
and Smokeless Tobacco Products:
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. (Emphasis added.)

218.

In particular, the FDA hased its findings, in part, on the follow ing;
(1)  The first manufacturing step in nicotine control Is the

2 (evelopment and selection of raw materials. The Tobacco Industry has. through breeding
23 | and cultivation practices, developed high-nicotine tobacco plants that provide higher-
X potency raw material, giving manufacturers greater flexibility in blending and in providing

5 ] uniform and sufficient nicotine deliveries.
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(2)  Even without the selective breeding and cultivation of plant?.
for nicotine content, careful tobacco leat purchasing plants permit the manufacturers to
control nicotine content in their products. For example, nicotine content \aries among
tpes of tobacco and from one crop year to the next. Awareness of these basic differences
and monitoring of the nicotine levels in purchased tobacco allows the companies to produce

" Cigarettes with nicotine deliveries consistent to a tenth ot one percent, despite variations as

high as 25 percent in the nicotine content of the raw material originating in the same area,

from \ear to vear.
(3)  The primary control of nicotine delivery (the amount received

" by the smoker), however, is in the design and carefiil. sophisticated manufacture of the

13

14

15

1

13

I! cigarette, to ensure that the smoker obtains the precise amount of nicotine intended kv ihe
manufacturer. According to the FDA's investigation, despite reductions in the amount of
tar delivered by cigarettes over the past several decades, nicotine deliverv in low-vield
cigarettes has not fallen proportionately with the reductions in tar. Instead, nicotine
delivery has apparently risen over the last decade, a result that confirms that nicotine
delivery is being independently and carefully manipulated by tobacco manufacturers, ihe
FDA specifically found that "this newly gathered information, together with the other
evidence of the industry's breeding, purchasing, blending, and manufacturing practices,
reveals that the tobacco manufacturers control the amount of nicotine that is deliv ered to
the consumer from cigarettes." Such manipulation is accomplished, in part, as set forth
below.

l. Tobacco Leaf Growing

(4)  The industry's control and manipulation of nicotine in the
production of cigarettes begins long before the cured tobacco leaf reaches the
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manufacturing plant. The characteristics of leaf tobacco, including nicotine content, are
established by the genetic makeup of the plant, developed during growing and fixed by
post-har\est handling. Like other raw agricultural commodities, the physical and chemical
properties of tobacco, Including nicoting, can vary widely, depending on genetic
differences, growing season conditions and soil type. The tobacco industrv uses these
differences to control and manipulate nicotine through careful genetic breeding and
agronomic practices.
| (5)  Modem types of cultivated tobacco (Nicotiana tabacum L) ha\e
Lbeen selected for a relatively high level of nicotine.  Five major types of tobacco make up
"~ nearly all tobacco products marketed in the United States: Burley, flue-cured. Mary land,
the Dark tobaccos and Oriental. These tobaccos vary both in nicotine levels and in pH.
The pH of a tobacco can have a significant influence on the amount of. and rate at which,
nicotine is ahsorbed into the bloodstream of the tobacco user and delivered to the brain.

(6)  American tobaccos of all types have undergone cumulative
Increases in total nicotine levels since the 1950s. Nicotine levels in th+ most widely grown
American tobaccos increased almost 10 percent for Burley and more than 50 percent for
flue-cured between 1955 and 1980.

(7)  According to the FDA. two Tobacco Industry activ ities over the
last several decades appear to be responsible for this increase: (1) the industry's active and
controlling participation in the Minimum Standards Program, which ensures that nicotine
levels of U.S.-grown and marketed tobacco are maintained within specified ranges. and (2)
the industry maintains control over which varieties are suitable for growing in the United

States and thereby eligible for price support.
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(8)  One key objective of the Tobacco Industry's involvement in the

Minimum Standards Program appears to be to ensure that nicotine levels in marketed
tobacco do not fall below specified levels. The program was initiated in response to the
| emertzence. in the 1950s. of several so-called "discount” varieties of tobacco (g g . "Coker
139." "Coker 187-Golden Wilt." "Coker 282.” "Coker 140." "Coker 316." and "Reams

8 64" that failed to meet current industry specifications established, among other things, to

ti

13

15
16
17

13
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| control the amount of nicotine delivery when used in manufacturing filtered cigarettes. 1o
insure the elimination of“discount” or low-nicotine varieties from the market, the industry
obtained the necessary cooperation from USDA to eliminate these \ arieties from the price-
support program. In fact, to be eligible under this program, growers must certify-, even to
this day. that "discount” varieties are not being grown.

(9)  While the Minimum Standards Program ensured that nicotine

| levels in marketed tobaccos did not fall, breeding and cultivation initiatives undertaken ty
the industry caused nicotine levels to increase. In the 1960s and 70s. the industry tumed
to tobacco breeders to develop tobacco varieties that produced less tar. Breeders found that
without intervention in the breeding of these varieties, nicoting levels were reduced along
with tar levels. Thus, the industry has long been able to grow low-tar and low-nicotine
varieties of tobacco for use in manufacturing cigarettes.

(10) By 1978. however, the industry had abandoned its interest in
the development of low-tar/. jw-nicotine varieties of tobacco for manufacturing low-yield
cigarettes, and instead turned to the development of higher nicotine varieties.

(11)  In addition to breeding high-nicotine tobacco varieties, the
Tobacco Industry engages in a number of agronomic practices that increase nicotine levels
In tobacco. Heavy application of nitrogen fertilizers, early topping, and tight "sucker” e .

| COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT,
I PENALTIES AND OTHER RELIEF PAGE 89



W N

D W =

23

24

25

26

“hud growth at the junction of stalk and leaves) control have all acted in concert to push

nicotine le\ els upward. In addition, tobacco varieties have been selected for tolerance to
brown spot, a leaf disease that makes early harvest necessary. Leaves of disease-resistant
varieties tend to remain in the field longer, resulting in maximum nicotine accumulation.
Since the introduction in 1965 of the acreage-poundage control system, farmers hale
reduced the number of harvestable leaves per plant and have tended to increase plant
spacing. Both of these practices tend to increase nicotine content in the leaf. Final!},
tobacco growers are transplanting tobacco crops earlier, which, coupled with the
widespread use of pesticides in the soil, often results in slow early season growth, and also
tends to Increase nicoting content in the leaves.
(12)  The foregoing facts has led the FDA to conclude that:
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2. Leaf Purchasing
(13)  Another method of manipulation occurs as follows: The key
factor related to nicotine in leaf purchasing is stalk position. The concentration of nicotine
IS lowest at the bottom of the plant and highest in the top leaves of flue-cured tobacco.
Thus, theposition of the leaf on the stalk determines how much nicotine the leaf will
contain. Infact, "stalk position™ is an industry euphemism for nicotine content. The stalk
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' positionof a leaf can be determined by its appearance, shape, color, and thickness, even
after harvest. Therefore, an experienced buyer, whose instructions are dictated b> the
manufacturer's chemists, need only be concerned with these physical characteristic* in

* " identifying leaves of varying nicotine content

(14)  Representatives of the Tobacco Industry described to | DA
Investigators the significant role that nicotine plays in the purchase of tobacco leaf. Broun

3 and Williamson informed the FDA that stalk position Is the “first thing” they look for

during leaf purchasing.
3. Leaf Blending
(15)  After purchase, tobacco leaves are blended to attain target levels

* " of nicotine and tar in the smoke. FDA's Investigation noted particular attention on the pan
E i;(Of manufacturers to the nicotine content of the leaf in the blending operation. As noted

above, blending practices by manufacturers are designed to: 11) control the naturally
’ 'i occurring variations in nicotine and other components caused by genetics, growing season

" conditions, and soil type within a given type and grade: and (2) particularly for low-tar

® ' cigarettes, to increase nicotine concentrations and thereby maintain an acceptable nicotine

'level in the cigarettes
(16) The pH of cigarette smoke directly affects the delivery of

nicoting because it alters the amount of nicotine that is absorbed in the mouth or lungs. PH
is controlled by the manufacturer in the selection of the type of tobacco used and blended.
For example, smoke-condensate pH is higher from certain tobacco varieties as well as trom
leaves at upper stalk positions.

(17)  According to the FDA. blending techniques have been used to

finely control nicotine concentrations in marketed cigarettes.
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13 (Emphasis added.)
u | 4. Additional Evidence of Nicotine Manipulation
S | 219, Reconstituted tobacco is made from stalks and stems and other waste

s that cigarette companies used to discard and now use to make cigarettes more cheaplv ()n
17 information and belief, ordinarily, reconstituted tobacco contains 25 percent or less of the
2 nicotine in regular tobacco. A former RJR manager who demanced anonvmitv told the
19 ABC news program "Day One." that on the average, currently marketed brands contain
0 | about 22 percent reconstituted tobacco and that cut rate or generic brands tvpicallv contain

about double that amount.
220.

s the American Health Foundation

A laboratory analysis commissioned by "Day One" and condl
confirmed the industry's heavy use of reconstituted

2 tobacco. One RJR brand had 25 percent and another had about 33 percent reconstituted

55 tobacco. Yet. tested samples of

the reconstituted tobacco implanted in RJR brands.

%6 Winston, Salem. Magna and Now had up to 70 percent, rather than the expected 25 percent.

COMPLAINT FOR INJUNCTIVE RELIEF.

DAMAGES. RESTITUTION. DISGORGEMENT.

PENALTIES AND OTHER RELIEF

PAGE "2



of the nicotine that would be tound in regular tobacco, indicating that RIR had tortitied the
reconstituted tobacco with additional nicotine.
221, On information and belief, reconstituted tobacco has inferior taste and
" less nicotine, o the cigarette manufacturers or their agents apply a powerful tobacco extract
J erther alone or as part of a solution of flavorings to the reconstituted tobacco. RJR and the
Pother cigarette manufacturers have the technology to add flavorings with @ without
nicotine, S0 the addition of nicotine to reconstituted tobacco Is purely at the manufacturer'>
| discretion.
222, The Kimberly-Clark tobacco reconstitution process is believed to be
| used throughout the tobacco industry in a number of countries. A Kimberly-Clark
advertisement published in tobacco industry trade publications states:

Nrc tine level are beco Ing a growing concer. ta the. designer
i rticu ar@%r%lem owerntarqu |er|s

mcr
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Iex |t t convey organ eypt %o cgti%ns ganyh elp you
control yo obacco.

J 223, Furthermore, the tobacco industry's own trade literature explains that
the Kimberly-Clark process enables manufacturers to triple or even quadruple the nicotine
content of reconstituted tobacco, thereby increasing the nicoting content of the final
manufactured product.

224, Another enterprise quite explicitly specializes in the manipulation of
nicotine and its use as an additive. This company does business under the name "The
Tobacco Companies of the Contraf Group." An advertisement run by the Contraf Group
in the international trade press states. "Don’t Do Everything Yourself! Let us do it More
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Efficiently!™ Calling itself "The Niche Market Specialists." Contraf lists among it> areas
of specialization "Pure Nicotine arid other special additives."

225, The cigarette industry has also used a process called “denaturing” to
add nicotine to cigarettes. Nearly-pure nicotine is combined with alcohol and then applied
to tobacco during the manufacturing process. Trucking reco'ds show that Philip Morris,
for example, received thousands of gallons of this nicotine, alcohol mixture during the
1980s.

226, Against this mounting body of evidence of the cigarette industry's
manipulation and control of nicotine levels in cigarettes, the cigarette manufacturers
continue to deny to the public, and recently denied to Congress under oath, that they
manipulate and control nicotine levels:

a William I. Campbell. President and CEO of Philip Morris, told
Congress on April 14. 1994, that "Philip Morris does not manipulate nor independently
control the level of nicotine in our products. . .. Cigarettes contain nicotine because it
occurs naturally in tobacco."

b.  James W. Johnston. President and CEO of RIR Nabisco, told
Congress that "We do not add or otherwise manipulate nicotine to addict smokers."

. Andrew J. Schindler. President and Chief Operating Officer
U.S.A., RJ. Reynolds Tobacco Company, told Congress that "We do not restore any
nicotine anywhere in our process.... We lose nicoting, for example, in the reconstituted
sheet process  [NJowhere in that process is any nicotine being incrementally added into
the process." Contradicting Johnston's and Schindler's statements, Dr. Robert Suber. a
toxicologist with RJR, admitted, however, that RIR controls the nicoting in its products.
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He cold CNN that "In order to deliver to the consumer a product that he wants, a conMvent
level of nicotine, we have to blend the tobaccos accordingly. So we do control it."
d  Andrew H. Tisch. Chairman and CEO of Lorillard. told
~Congress that "Lorillard does not take any steps to assure a minimum level of nicotine in
our products. Lorillard does not add nicotine to cigarette tobacco for the purpose of
manipulating or spiking the amount of nicotine received by the smoker."
e.  Edward A Horrigan. Jr.. Chairman and CEQ of Liggett tiroup.
Inc.. told Congress that "In all my years in this business worlowide. | have never known of
a product-designed objective or goal that included even the notion of spiking the amount
:0f nicotine in a cigarette to achieve a level that would hook or addict smokers." Horrigan.
however, former Chairman and CEO of RJR through the late 1980s. participated in the
:development and marketing of Premier and other RJR cigarette brands whose
- manufacturing process included the manipulation of nicoting content and deliverv.
| f Thomas E. Sandefur. Jr.. CEO ot Brown . Williamson, in the
face of overwhelming evidence to the contrary, denied secretly growing Y-I in swom
i testimony before Congress on June 23. 1994, and stated that his company was being “set
lup." He admitted that the company controlled nicotine, but in a shop-worn and now
familiar refrain, stated that the company did so only for "taste.”
g T.F. Riehl. Vice President for Research and Development at
IBrown & Williamson, denying that the company mixed the tobacco for the Barclav
i ci%rette to have a hisher concentration of nicotine, told Congress. "No. sir. We blend for
taste, not nicotine." However, internal documents from Brown & Williamson indicate that
| Riehl. himself, has conducted research focusing on the acjustment of nicotine and tar levels
without regard to taste. In fact, at the 1984 Smoking Behavior-Marketing Conference.
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Riehl gave a presentation on Project Aries. Brown & Williamson's safer cigarette project,
which emphasized tar reduction and nicotine enrichment in later puffs, but never acdressed
the issue of taste.

221, The cigarette industry's "taste” argument is belied by the testimony
of health policy expert. Clifford E. Douglas, testifying before the FDA's Drug Abuse
Advisory Committee, who asked "why so many smokers who have endured tracheostomies
due to throat cancer find it necessary to continue to smoke through the holes in their throats,
where they cannot taste a thing."

228.  The newly discovered evidence of nicotine manipulation tv the
cigarette industry and the recent disclosures about nicoting addiction and manipulation
made before Congress have not deterred the industry from its campaign of concealment and
disinformation. As recently as April 1994, the cigarette industry placed advertisements
across the country denying that it “spikes" cigarettes with nicotine, denying that it believes
cigarette smoking is addictive, and misleading the public about whether the cigarette
companies deliberately control nicotine levels in their products.

229, An advertisement placed by Philip Morris in newspapers across the
country in April 1994 denied that Philip Morris manipulates nicotine levels and stated that
"nicoting level in the finished cigarette is lower than the nicotine level of the original,
natural tobacco leaf."

230.  RJR placed a similar advertisement in newspapers across the United
States, including on information and belief, newspapers sold in Alaska, in 1994
mischaracterizing the "recent controversy" as focusing on RJR's various techniques that
help s reduce the 'tar' (and consequently the nicotine) yields of our products."
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231, These advertisements deliberately create the false impressior
"recent controversy” they refer to is about whether reconstituted and reduced-tar tobacco
have less nicotine than the original tobacco leaf. The tobacco companies can legitimately
claim that their finished cigarettes have less nicotine. The real controversy, however, which
these aavertisements so carefully avoid, stems from the discrepancy between actual nicotine
levels of the industry's tar-reduced and reconstituted tobacco and the claimed “essential ly
perfect" correlation between nicoting and tar levels. In fact, the nicotine levels have proven
to be consistently higher than what the correlation would predict. The inaccuracy lies not
inthe correlation, but in the story the industry has told the public about how it manufactures
:mgarettes That storv has carefullv and deliberated omitted the industrv's addition of

8 nicotine in the form of an extract to these tobaccos to keep them at addictive levels.
U

N

4 o @

E B w «

\l. Maintaining the Market Through Sales to Minors
15
. 1 The Increasing Addiction of Minors: A Predicate to
IS j Industry Profits
] 232. In addition to ensuring a captive market through the addiction of its

la customers, the cigarette industry has maintained its sales and replaced the hundreds of

9 thousands of smokers who die each vear v intentionallv targeting marketing and
0 Promotlonal efforts at children and adolescents.

21 233. Every day. more than 1.200 cigarette smokers die of disease caused

bv smoking. In order to prevent a precipitous decline in cigarette sales, the big cigarette

jcompanies must attract new smokers. Children and teenagers became the main target and

4 s a result of the tobacco companies' unfair and deceptive marketing programs and

5 advertising, over 3.000 of them begin smoking everyday.
26
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234, The use of tobacco by minors continues to rise. The Centers for
Disease Control and Prevention ("CDC") announced on May 24. 19%. that a stud> of high
school students showed a higher prevalence of tobacco use among high school students in
1995 than in 1993 and 1991. up 35 percent from 1993 and 28 percent from 199]. The
prevalence of cigarette smoking in recent years among 8th and 10th grade students has risen
significantly and provides cause for great concer. For example, among 8th grade students.
14,3 percent in 1991 and 18.6 percent in 1994 were current smokers: among loth grade
students. 20.8 percent in 1991 and 25.4 percent in 1994 were current Smokers.

235, The 1994 Surgeon General's Report reviewed several different surveys
and found that the estimated percentage of adolescents who have ever smoked cigarettes
ranged up to approximately 42 percent (as reported by the 1991 Youth Risk Behavior
Survey). The 1994 Surgeon General's Report also found that 28 percent of high school
seniors were current smokers. Further, the 1994 Surgeon General's Report states that seven
to 13 percent of adolescents were frequent or heavy smokers, consuming at least a one-half
pack daily or smoking 20 days or more of the 30 days in a survey period.

236.  Approximately 3 million children under the age of 18 are daily
smokers. One study found that children between the ages of 8 and 11 who are daily
smokers consume an average of 4 cigarettes daily, and those who are between the ages of
12 and 17 average nearly 14 cigarettes daily. The study also estimated that adolescents
consume an estimated 947 million packs of cigarettes and 26 million containers of
smokeless tobacco annually and account for annual tobacco sales of $1.26 billion. Another
study estimates that teenagers in 1991 smoked 516 million packs of cigarettes and spent
5962 million purchasing them. As stated previously, these figures are especially significant
given that all states prohibit the sale of tobacco to persons under the age of 18 (with some
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' states prohibiting sales to persons under the age ot' 19 and one state. Pennsylvania,
prohibiting cigarette sales to persons under the age of 21). Unfortunately, few states can
successfully enforce their laws restricting tobacco sales to minors given the tobacco
Industry's intense effort to lure minors into smoking.

237, Studies have also suggested that the age one begins smoking can
greatly influence the amount of smoking one will engage in as an adult and will ultimately
influence the smoker's risk of tobacco related morbidity and mortality. Those who started
smoking by early adolescence were more likely to be heavy smokers than those who began
smoking as adults. Another study found that high school students who smoked their first
cigarette during childhood smoked more often and in greater amount than those who first
tried smoking during adolescence.

238.  The escalating use of smokeless tobacco products by underage persons
presents an additional and growing public health problem. Smokeless tobacco products
Include chewing tobacco and snuff and are also known as "spit tobacco" or "spitting
tobacco." In 1970. the prevalence of snuff use among males was lowest in those 1~to 19
years of age and the highest use was by men aged 50 or more. By 1985. a dramatic shift
had occurred, and males between 16 and 19 were twice as likely to use snuff as men aged
50 and over. An estimated 3 million users of smokeless tobacco products were under the
age of 21 in 1986. when Congress enacted the Comprehensive Smokeless Tobacco Health
Education Act (the "Smokeless Act") (15 U.S.C. §4401). The Smokeless Act required the
Secretary of Health and Human Services ("Secretary") to inform the public of the health
dangers associated with smokeless tobacco use. required warning labels on packages,
banned advertising on electronic media subject to the Federal Communications
Commission’sjurisdiction (such as television and radio), and encouraged States to make
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18 >ears the minimum age for purchasing smokeless tobacco products. Despite the
Smokeless Act and State laws prohibiting sales to minors, a high percentage of person*
under the age of 18 use smokeless tobacco products. For example:

%91 schpol- ased surve imated t at 10.7 epg reent
£H Ioh s& oo Seniors. an e?s ercent of male 9th o
t Jradesstudents use smokeless tobacco.

A
smokeless Bwaccog%sﬁgr%%lntsc? I%Sb)\/v h% nh] ﬂ] geyae e, tied

239, In some parts of the United States the rates are especial
According to the 1990-91 Youth Risk Behc* ior Survey, the smokeless tobacco product use

| rates among males in grades 9 through 12 were as high as 34 percent in Tennessee. 33
percent in Montana. 32 percent in Colorado, and 31 percent in Alabama and Wvoming.
Smokeless tobacco use rates among Alaska Native children have been reported in 13
percent of kindergarten children, increasing to 30 percent in high school.

240, The recent and very large increase in the use of smoke

J products by young people and the addictive nature of these products has persuaded the

| Secretary that these products must be included in any regulatory approach that Is designed

'to help prevent future generations of young people from becoming addicted to nicotine-
containing tobacco products.

241, Despite the best efforts of parents, educators, and the
profession, smoking among young people has increased since the 1970's. This is because
cigarette company advertising is used to create a mental image associating smoking with
healthy, glamorous and athletic lifestyles, with success and sexual attractiveness and
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success. This increases demand for cigarettes among young people. Within ashort period
of time, the young smoker becomes physiologically and emotionally dependent, i.e..
addicted to tobacco. Later, as the maturing smoker begins to wish he or she could quit,
advertising reinforces the practice and seeks to minimize health concerns, creates doubt,
confusion and mistake which are used by smokers as an excuse to avoid the pain and
discomfort of attempting to break their addiction to nicotine. This is the vicious cycle
created by defendants.

242, The cigarette companies sell more than one billion packs of cigarettes
per year to minors under the age of 18. In 1988. these sales accounted for about S1.25
billion.  Approximately 3 percent of the total tobacco industry' profits (S221 million in
1988) are derived directly from the sale of cigarettes to children under the age of 18. an
activity that is illegal in 47 states. Marlboro and Camel cigarettes, produced by Philip
Morris and Reynolds, respectively, dominate the teenage smoking market.

243, Sales to minors is no accident—it is the intended result of a carefully
orchestrated scheme. For example, despite the fact it is illegal to sell to minors in Alaska.
each of the tobacco companies studies how to attract minors and engages in conduct to
Iccomplish that goal. Illustrative is RIR which repeatedly has conducted reports "relating
0 teenage smokers," including an analysis of RJR's share of teenage smokers, defined as
"14-17." Indeed, as early as 1973. Claude Teague of RIR was writing, internal memos
stating that RJR should recognize that despite prohibitions on smoking, minors were
smoking In increasing numbers, thus, *If this Is to be so. there s certainly nothing immoral
)r unethical about our company attempting to attract smokers to our products.” Teague
vent onto write that as RJR "is to survive and prosper... we must get our share of the
outh market." Teague's view prevailed and RJR developed a scheme to attract minors that
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was highly successful. ~ This theme was repeated in a 1976 research department
memorandum, labeled "SECRET" which stated "Evidence is now available to indicate that
the .4 to 18 >ear old group is an increasing segment of the smoking population. RJR must
soon establish a sticcessh.il new brand in this market if our position in the industry is to be
maintained over the long term." (Emphasis in original.

2. The Use of Appealing Images
244, Defendants have engaged in a course of conduct designed to promote

cigarette smoking among young people and to particularly appeal to those with low self
esteem and emotional insecurity. Once the young person has been predisposed toward
smoking, a variety of factors can precipitate actual experimentation. For many young
peaple, the precipitating factor is being given a free pack of cigarettes by a tobacco
company representative, or purchasing cigarettes in orcler to obtain an attractive tee shirt,
baseball cap or other gimmick used to promote cigarette smoking.

245, One of the best examples of this was the transformation of Marlboro
Cigarettes from a red-tipped cigarette for women to the cigarette for the macho cowhoy.
By changing imagery. Philip Morris was able to tap into a wholly new and different market.
In 1950. Reynolds was the king of the cigarette busingss. It sold more cigarettes than any
other company. Philip Morris, though doing well on the basis of its fraudulent health-
oriented advertising, was still far behind. In 1981 Philip Morris passed Reynolds in market
share and each year has extended its lead by developing an effective marketing campaign
for recruiting young new smokers to its brands. The wild spirit of the Marlboro man
captured the adolescent imagination. Also. Philip Morris’ representatives fanned out to
colleges across the country, giving free cigarettes to incoming freshmen to get them
hooked. The children and teenagers who started smoking Marlboro became tenaciously
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loyal customers. Soon. Marlboro became the gold standard of cigarettes among teenagers.
Up until 1988, nearly three-fourths of teenage smokers used Marlboro.

246. At about the time it lost market leadership to Philip Morris. Reynolds
dedicated itself to a ruthless campaign encouraging children and teenagers to smoke. One
of the key elements of the R.J. Reynolds" strategy for attracting children was to reposition
many of its cigarette brands to younger audiences.

247, Reynolds' Vantage cigarettes entered the 1980s as a brand targeted at
the health conscious adult smoker. Advertisements were intended to assuage fears of lung
™1 cancer and other diseases, and give concerned smokers arguments for rationalizing their

continuation of the addiction. Through multiple transmogrifications. Vantage cigarettes
“ 1 have been progressively repositioned to ever-younger audiences. During the mid-1980s this
" campaign featured young successful professionals (including architects, fashion designers,
y ~lawyers, etc.) with the slogan "The taste of success." These campaigns promoted the
| implication that smoking is helpful—if not essential-to social success or prominence.  This
E ~ is an image designed to appeal to underage smokers who dream of becoming successfu
professionals. In the late 1980s the theme for Vantage cigarettes began to feature

19 i . nall . . . . -

i professional-caliber athletes like wind surfers, aerobic dancers, downhill ski-racers and
auto-racers. This theme depicts physical activity requiring strength or stamina beyond
those of everyday activity, clearly suggesting that smoking Is not harmful.

248, During the 1980s. as intended by the manufacturer, the theme for
Salem cigarettes also became more youth-oriented. Whereas the dominant theme for Salem
cigarettes used to be clean fresh country' air, during the 80's, the theme was conveyed
through the use of Salem ads were populated by muscular surfers and beach bunnies, tun-
loving party animals and other attractive adolescent role models. Another successful
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advertising campaign targeted at young people is the Lorillard Tobacco Compan> campaign
promoting Newport cigarettes. The theme links Newport with men and women in sexually
suggestive positions, always having fun. using the slogan "Alive with pleasure."

249, Another successful campaign has been .he * You've come a long wav
baby" campaign promoting Virginia Slims cigarettes. Cne of the most important
psychological needs of most adolescent girls is to become independent from their parents,
By associating smoking with women's liberation. Philip Morris hopes to create in the minds
of these teenage girls the vision of smoking as a symbol of autonomy and independence.
| he theme Created for Virginia Slims and other "feminine” cigarettes prey upon the natural
and almost universal insecurity and sense of inferiority experienced by adolescents b\
portraying the cigarette as a crutch and a symbol of superiority. Perhaps the most acute
psychological need of adolescence is to fit in. to be accepted, to be popular.

250. A status symbol and secret desire of many teenage bovs is a powerful
motorcycle. It is for this reason that so many cigarette brands have used motorcycle
Imagery to encourage teenage boys to smoke. To target young boys the industrv uses
Images of high risk activities like hang gliding, motorcycle racing, mountain climbing, etc.
Cigarette makers do this deliberately to undermine awareness that smoking is dangerous.
In its campaign to attract adolescent boys to become smokers, the R.J. Reynolds cigarette
company has made extensive use of risk-taking and danger By glorifying risk-taking, these
ads have a more insidious purpose. How a person estimates the magnitude and likelihood
of a risk can be significantly affected by what it is compared against. By portraying
extremely dangerous activities like hang-gliding, mountain climbing and stunt motorcycle
riding, Reynolds minimizes the dangers of smoking in adolescent minds.
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251, The greatest success that Reynolds had in its effort to gain on Philip
Morris in the youth market is the "Joe Camel” cartoon character. This campaign was
inaugurated in the United States in 1987 to commemorate the 75hanniversary of Camel
cigarettes. In the first ads. the camel leered out over the pack saying. "75 years and still
smoking." The implication is obvious. It soon became evident that "Joe Camel" would
strike a responsive chord among children and teenagers, and has been used by Re>nolds to
target young persons—even children—to get them to start smoking at as early an age &
possible. Reynolds has more than tripled its expenditures for Camel cigarettes alter 1988.
utilizing themes like "Joe Camel" guaranteed to be attractive to young peaple at high risk

of becoming smokers.
3. Use of Youth Oriented Locations for Promotional and Advertising
Materials

252, Itis notjust the themes within cigarette advertising that betray the real
target, it is also the location of those themes. During the decade of the 1980s there was a
steady migration of cigarette aavertising into youth-oriented publications. Magazines with
sexually oriented themes, and those concerning entertainment and sporting activities, had
the highest concentration of cigarette ads. For many of these magazines, teenagers
comprise a quarter or more of the total readership. Cigarette ads in these youth-oriented
magazines were frequently multi-puge. pop-up ads. News magazines like Time and
Newsweek, which have older audiences, had few cigarette ads. and those tended to
emphasize implicit health promises conceming tar and nicotine rather than glamorous
Images.

253, Intests all across the country, it has been demonstrated that children
85 young as 12 years old can buy cigarettes in three out of four retail outlets. A study by
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minors is about one in 33 million. Cigarettes are available in unlimited quantities to
children through vending machines as well.

254, A particularly successful element of the industry's campaign has been
aimed at young girls. Nearly every issue of magazines for young girls like Teen and Young
Miss includes an statement by Reynolds urging children not to smoke. But the reasons
given for refraining are designed to continue to conceal, i.. the reasons are not that
smoking is addictive, that it can harm or kill the infants of pregnant women, or that it causes
cancer and other awful diseases. Rather, the reason given is that It is an “adult custom.”

255, This message, rather than discouraging children from smoking, plants
in impressionable young girls" minds the notion that smoking is something to do to show
one's independence, to act grown up. This notion Is. of course, reinforced by the ubiguitous
cigarette ads depicting glamorous young adult women smoking as a way of demonstrating
their independence.

4. Reynolds: “Old Joe Camel*
256, The most notorious recent exampie of the industry targeting of minors

I the “Joe Camel” advertising campaign conducted by Reynolds, in observance of the
Camel brand's 75th anniversary. As part of the initiation of the promotion. Reynolds
included singing birthday cards in Rolling Stone magazine, a publication particularly
popular with young people, and offered premiums such as T-shirts, party mugs and wall
posters. When Reynolds began this cartoon campaign in 1988. Camel's share of the
children s (under 18 years of age) market was only 0.5 percent. Injust a few years. Camel's

rOMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
'ENALTIES AND OTHER RELIEF PAGE 106



o~

23

24

25

26

share of this illegal market has increased to 32.8 percent, representing sales estimated at
$476 million per year. Another indication of the phenomenal success of this marketing
campaign is the fact that in a recent survey ofsix year-olds, 91 percent of the children could
correctly match "Old Joe" with a picture of a cigarette, and both the silhouette of Mickey
Mouse and the face of Old Joe were nearly equally well recognized by almost all children.

257, Ali defendants are aware of the fact that tobacco use begins primarik
among youth who are not yet 18 years of age.  Among minors, the three most used brands
of cigarettes are the most advertised. Reynolds studied the attributes of an aavertising
campaign which would most appeal to the group it carefully identified &s "21 and under."
Those attributes directly coincide with the "Joe Camel" campaign. Several years later,
again addressing those attributes, this startling statement was made; "Young people will
continue to become smokers at or above the present rates during the projection period. The
brands which these beginning smokers accept and use will become the dominant brands in
future years. Evidence is now available to indicate that the 14 to 18 year old group is an
Increasing segment of the smoking population. RJR must soon establish a successful new
brand in the market if our position in the industry is to be maintained over the long term."
(Emphasis in original,)

258 Reynolds continues to use the "Old Joe" character in conjunction with
other offers attractive to minors. Recently, for example, it began an aavertising campaign
offering concert tickets in return for redemption of a number of Camel coupons, again in
Rolling Stone magazine.

259, Reynolds has made other premiums available in exchange for coupons
ncluded in packages of Camel cigarettes. These premiums are deliberately designed to

ippeal primarily to minors.
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260.  Reynolds has expressly encouraged minors to circumvent laws related
to tobacco use by minors. For example, in one coupon offer for a free package of Camels.
"Joe Camel" advised individuals that it would be a "smooth move" to have someone else
redeem the coupon, thus suggesting the means to overcome prohibitions of sales to minors
of tobacco products. Other Reynolds campaigns have targeted stores and advertising
locations close to high schools and other areas frequented by minors, and Reynolds
concentrates advertising in publications read by large numbers of minors.

5. U.S. Tobacco: “OIld Enough to Chew”

261.  U.S. Tobacco has engaged in an ongoing campaign to induce
individuals to become users of smokeless tobacco, and its efforts find particular success
among minors, as intended by the company.

262, U.S. Tobacco designs its products to introduce the "new user” to
smokeless tobacco products, and as addiction grows, "graduate” users to higher nicotine
content products: “Skoal Bandits [a mild, low-nicotine product, packaged in indix idual use
'tea hags'] is the introductory product, and then we look towards establishing a normal
graduation process fto higher nicotine content  ducts]." The introductory products are
aimed at new users, mainly cigarette smokers, between ages 15 and 35.

263. A U.S. Tobacco employee. Bill Falk, who was apparently terminated
for some other comments in the anicle [see discussion below] told a New York Post
reporter: "A lot ofyoung people are getting into it [smokeless tobacco use]... It's become
astatus thing. When a kid gets a new pair of jeans, he puts the snuffcan in the back pocket
and rubs it till the outline shows. It shows he's old enough to chew."
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6. Philip Morris: Competing for the Minor Market

264, All defendants promote and market their products to minors. At least
one company. Philip Morris, tracked hyperactive children in grade school to research
whether they would become smokers. Philip Morris apparently conducted market research
concerning minors who smoke or are apt to smoke. Ina 1969 presentation to the Board of
Directors by the Philip Morris Research Center. W.L. Dunn. Jr. and F.J. Ryan talked about
the future of the "psychology department,” noting that more attention was weing paid to the
reasons why people smoke: “there is general agreement on the answer to [why people begin
to smoke]. The 16 to 20 year old begins smoking for psychosocial reasons. The act of
smoking is symbolic: it signifies adulthood, he smokes to enhance his image in the eyes of
his peers." Philip Morris, having apparently studied the minor market for tobacco, has
recently begun a program characterized as "Marlboro Unlimited." which is a program
offering premiums for coupons from cigarette packages. This program is a direct response
to Reynolds success in the minor market, is designed to appeal to minors, and is an effort
by Philip Morris to maintain Marlboro's dominance of that illegal market.

265, Each tobacco company defendant engages in various advertising and
promotional activities in an effort to develop a “minor" market. These activities include
pervasive sponsorship of various sporting events, concerts and other events likely to attract
extensive youth interest. Another means of appealing to youth used by the companies is
paying for promotional appearances in movies which, because of the subject matter or the
actors in the films, are most likely to appeal to youth. For example. Brown & Williamson
agreed with the actor Sylvester Stallone that he would use the former's products in at least
five feature films, in exchange for 5500.000. Philip Morris paid for the promotion of
Marlboro in “Superman I1." "Risky Business." and "Crocodile Dundee" and for promotion
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6. Philip Morris: Competing for the Minor Market

264.  All defendants promote and market their products to minors. At least
one company. Philip Morris, tracked hyperactive children in grade school to research
whether they would become smokers. Philip Morris apparently conducted market research
concerning minors who smoke or are apt to smoke. Ina 1969 presentation to the Board of
Directors by the Philip Morris Research Center. W.L. Dunn. Jr. and F.J. Ryan talked about
the future of the “psychology department.” noting that more attention was being paid to the
reasons why people smoke: “there is general agreement on the answer to [why people begin
to smoke]. The 16 to 20 year old begins smoking for psychosocial reasons. The act of
smoking, is svmbolic: it signifies adulthood, he smokes to enhance his image in the eves of
his peers."  Philip Morris, having apparently studied the minor market for tobacco, hes
recently begun a program characterized as "Marlboro Unlimited." which is a program
offering premiums for coupons from cigarette packages. This program is a direct response
to Reynolds success in the minor market, is designed to appeal to minors, and is an effort
by Philip Morris to maintain Marlboro's dominance of that illegal market.

265.  Each tobacco company defendant engages in various advertising and
promotional activities in an effort to develop a "minor" market. These activities include
pervasive sponsorship of various sporting events, concerts and other events likely to attract
extensive youth interest. Another means of appealing to youth used by the companies Is
paying for promotional appearances in movies which, because of the subject matter or the
actors in the films, are most likely to appeal to youth. For example. Brown & Williamson
agreed with the actor Sylvester Stallone that he would use the former's products in at least
five feature films, in exchange for $500.000. Philip Morris paid for the promotion of
Marlboro in "Superman 1.~ "Risky Business." and "Crocodile Dundee" and for promotion
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of Lark in "License to Kill." It paid for or otherwise provided promotional material for 56
films in 1987 and 1988. Liggett paid for promotion of Eve [its brand designed especially
to appeal to young women] in “Supergirl." American Tobacco promoted Lucky Strike in
"Beverly Hills Cop." Reynolds paid for the promotion of Camel in"Who Framed Roger
Rabbit." "Desperately Seeking Susan." and "Honey. | Shrunk the Kids.”

7. Philip Morris” Admission that it has Targeted Minors

266.  The Tobacco Cartel is currently under intense scrutiny from state and
federal officials. In a blatant attempt to stave off FDA regulations. Philip Morris has
proposed a series of changes to their marketing practices. In a recent letter to the Attorneys
General of many states. Philip Morris informed the Attorneys General that it has announced
a"blue print which directly adaresses the issue ofyouth smoking." Among the proposals
are the following:

«  Ban bacco eagspﬂg hools and playgrounds and in

yout orient ations.
R g g s

»  Ban cigarette vending machines:

o Limit tof)acgo brand name sponsorship to events with
primarily adult audiences,

«  Ban tobc?cco aqvertising in video arcades and family
Oriented centers.

267. These proposals constitute an admission that the industry has
attempted to attract minors, when it: (1) places tobacco ads near schools, playgrounds and
Inyouth oriented publications; (2) uses logos and characters that are intended to appeal to
minors; (3) sponsors events that have primarily youth audiences; (4) places ads in places
likelv to reach minors such as video and familv oriented centers. These admissions are
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powerful evidence that the Tobacco Industry has knowingly and intentionally targeted
minors.
N. Smokeless Tobacco Products: Addiction Through the “Graduation Process"

268. The Defendants Brown & Williamson and RJ. Reynolds also
manufacture and distribute loose tobacco used in the "roll your own" process of cigarette-
making.

269.  Even though the medical evidence regarding the hazards of cigarette
smoking and addiction have been known to the defendants for many years, the packages
and containers of the "roll your own" tobacco conceal and/or misrepresent the hazards of
use of this product.

270, Despite their knowledge that the use of smokeless tobacco Is, & a
result of nicoting, extremely addictive, the Tobacco Companies to this day deny that
smoking, "dipping." or “"chewing" tobacco Is addictive. Through their individual
advertising and public relations campaigns, and collectively, through the Tobacco Institute,
the Tobacco Companies have successfully promoted and sold tobacco products by
oncealing and misrepresenting the highly addictive nature of cigarettes and smokeless
tobacco.

271, Defendant United States Tobacco Company makes approximately 90
percent of the oral snuff and chewing tobacco sold inthe United States. As alleged above,
smokeless tobacco delivers a similar amount of nicotine as cigarettes and is equally s
lddictive. Plaintiffis informed and believes that smokeless tobacco manufacturers intend
0 cause hicotine depencence among consumers through a strategy that involves promoting
he user of lower nicotine brands with the intent of moving users up to higher, more
lddictive brands over time. The "graduation” strategy calls for three different brands of
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low. medium and high nicotine content. The strategy is based on the premise that new users
of smokeless tobacco are most likely to begin with products that are milder lasting, more
flavored and lighter in nicotine content. After a period of time, there is a natural
progression to products that are more ixill-bodied and have more concentrated tobacco taste,
with more nicotine, than the entry brand. This graduation strategy is supported b} the
manufacturers' advertising practices which indicate the manufacturers' intent to hale
consumers experiment with low-nicotine brands and graduate to higher-nicoting brands
over time. The FDA's 199 investigation into nicotine and tobacco products found, that
with respect to smokeless products, “tobacco manufacturers control the deliver, of
nicotine" so that products that deliver lower doses of nicotine are provided to "new users
who are then encouraged by tobacco marketing to "graduate” to products that deliver

"higher doses of nicotine."
0. The Human Toll of Cigarette Smoking

1 Health Effects of Cigarette Smoking

212, Over400,000 Americans die each year from smoking-related |

This equates to more than one of every five deaths in the United States. |f an adolescent's
tobacco use continues for a lifetime, there isa 50 percent chance that the person will die
prematurely as a direct result of smoking. Moreover, the earlier a young person's smoking
habit begins, the more likely he or she will become a heavy smoker and therefore suffer a
greater risk of smoking related diseases. Smoking is responsible for about 90 percent of all
lung cancer deaths; 87 percent of deaths from chronic obstructive pulmonary diseases
(COPD); 21 percent of deaths from coronary heart disease; and 18 percent of deaths from
stroke. Further, a causal relationship exists between cigare! e smoking and cancers of the
larynx, mouth, esophagus and bladder; and atherosclerotic peripheral vascular disease.
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cerebrovascular disease (stroke) and low-birth weight babies. Cigarette smoking is also a
probable cause of infertility and peptic ulcer disease and contributes to. or is associated
with, cancers of the pancreas, kidney, cervix and stomach.

2713. Epidemiologic studies provide overwhelming evidence that smoking
causes lung cancer. The risk of getting lung cancer may be more than 20 times greater for
heavy smokers than nonsmokers. The relationship between smoking and lung cancer is due
to the numerous carcinogens in cigarette smoke. Cigarette smoking caused an estimated
117.000 deaths from lung cancer in 1990.

274, The risk of getting lung cancer increases with the number of cigarettes
smoked and the duration of smoking, and decreases after cessation of smoking. Starting
smoking at an earlier age increases the potential years of smoking and increases the risk of
lung cancer. Studies have shown that lung cancer mortality is highest among adults who
began smoking before the age of 15.

275, Cigarette smoking also causes cancer of the larynx, mouth and
esophagus. According to current estimates. 82 percent of laryngeal cancers are due to
smoking and about 80 percent of the 10.200 deaths from esophageal cancer in 1993 can be
attributed to smoking The risk of oral cancer among current smokers ranges from 2.0 to
18.1 times the risk in peaple who have never smoked and can be reduced more than 50
percent after quitting. The risk of esophageal cancer among current smokers ranges from
1.7t0 6.4 times the risk in people who have never smoked and can also be reduced by about
50 percent after quitting.

276.  Epidemiological studies demonstrate that cigaiette smoking contributes
to the development of pancreatic cancer. The reason for this relationship is unclear, but
may be due to carcinogens or metabolites present in the bile or blood. In 1985. the
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proportion ot pancreatic cancer deaths in the United States attributable to smoking was
estimated to be 29 percent in men and 34 percent in women.

277 Cigarette smoking accounts for an estimated 30 to 40 percent of all
bladder cancers and Is a contributing factor for kidney cancer. The increased risk of kidney
and bladder cancer may be related to the number of cigarettes smoked per day. and the risk
decreased following smoking cessation.

278, Smoking is a contributing factor for cancer of the ceni\. Ihe
association between cigarette smoking and cervical cancer persists after control is made for
risk factors, such as age at first intercourse and the number of sexual partners, that
predispose a woman to developing sexually-transmitted diseases. The inclusion of these
risk factors, however, may not completely rule out confounding by sexuaily-transmilted
diseases. The findings that components of tobacco smoke can be found in the cervical
mucus of smokers, and the mucus of smokers is mutagenic, and that former smokers have
a lower risk of getting cervical cancer than current smokers are consistent with the
hypothesis that smoking Is a contributing cause of cervical cancer.

279, The 1982 Surgeon General's Report concluded that stomach cancer
IS associated with cigarette smoking.

280.  Smoking is a leading cause of heart disease. The 1964 Surgeon
General's Report noted that male cigarette smokers had higher death rates from coronary
heart disease than nonsmokers. Subsequent reports have concluded that cigarette smoking
contributes to the risk of heart attacks, chest pain, and even sudden death. Overall, smokers
have a 70 percent greater death rate from coronary heart disease than nonsmokers.

281, Ischemic heart disease resulting from cigarette smoking claimed nearly
99.000 lives in 1990. One study estimates that smoking causes 30 to 40 percent of all
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deaths due to coronary heart disease. Smokers hetween the ages 0f40 and 64. who smoked
more than one pack a day. were shown to have a risk of coronary heart disease that is 3.2
times higher than people who do not smoke.

282, Smoking also increases a person's risk of atherosclerotic peripheral
vascular disease, especially if the smoker is diabetic. Complications of this disease include
decreased blood delivery to the peripheral tissues, gangrene and ultimately loss of the
affected limb. Smoking cessation is the most important intervention in the management of
peripheral vascular diseases.

283, Smoking isacause of stroke. Stroke is the third leading cause of death
In the United States. The association of smoking with stroke is believed to be mediated by
the mechanisms responsible for atherosclerosis (narrowing and hardening of the arteries),
thrombosis and decreased cerebral blood flow in smokers. Female smokers who use oral
contraceptives are at an increased risk of having a stroke.

284.  Cigarette smoking is the leading cause of chronic obstructive
pulmonary disease (COPD) in the United States. Approximately 84 percent of the COPD
deaths in men and 79 percent of the COPD deaths in women are attributable to cigarette
smoking. The risk of death from COPD may depend on how many cigarettes a person
smokes daily, how deeply the person inhales and the age when the person began smoking.
The number of cigarettes smoked per day is a strong indicator for the presence of the
principal symptoms of chronic respiratory illness, including chronic cough, phlegm
production, wheezing and shortness of breath.

285  Smoking's detrimental effect on lung structure and function appear
within a few years after cigarette smoking begins. Children who smoke tre more likely to
suffer from respiratory illnesses than children who do not smoke. Adolescents who smoke
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may experience inflammatory changes in the lung, reduced lung growth and mas not
achieve normal lung function as an adult.

286.  Cigarette smoking is a probable cause of peptic ulcer disease. Peptic
ulcer disease is more likely to occur in smokers than in nonsmokers, and the disease IS less
likely to heal, and more likely to cause death in smokers than nonsmokers. Quitting
smoking reduces the chances of getting peptic ulcer disease and is an important component

» of effective peptic ulcer treatment.

287, Studies also show that women who smoke have reduced fertility. One
study showed that smokers were 3.4 times more likely than nonsmokers to take more than
1year to concelve.

288.  Smoking's severe detrimental effects during pregnancy are well
documented. Women who smoke are twice &s likely to have low birth weight infants as
women who do not smoke. Smoking also causes intrauterine growth retardation of the
fetus. Mothers who smoke also have increased rates of premature delivery.

289, Smoking may lead to premature infant death. Babies of mothers who
smoke are more likely to die than babies bom to nonsmoking mothers. A recent meta-
analysis reported that use of tobacco products by pregnant women results in 19.000 to
141,000 miscarriages per year, and 3.100 to 7.000 infant ceaths per year. In addition, the
meta-analysis attributed approximately two-thirds of deaths from sudden infant death
syndrome to maternal smoking during pregnancy. By another estimate, If all pregnant
women stopped smoking, there would be 4.000 fewer infant deaths per year in the United

States.
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2. Health Effects of Smokeless Tobacco Products

290.  Smokeless tobacco use can cause oral cancer. The risk of oral cancer
increases \\ ith increased exposure to smokeless tobacco products, particularly in those areas
of the mouth where smokeless tobacco products are used. The risk of cheek and gum
cancers is nearly 50 times greater in long-term snuff users than in nonusers. Snuff ana
chew ing tobacco contain potent carcinogens, including nitrosamines. polynuelear aromatic

hydrocarbons and radioactive polonium,
291, Smokeless tobacco use can cause oral leukoplakia, a precancerous

lesion of the sort tissue that consists of a white patch or plaque that cannot be scraped off.
One study of 117 high school students who were smokeless tobacco users revealed that
nearly 50 percent of these students had oral tissue alterations. There is a5 percent chance
that oral leukoplakias will transform into malignancies in 5 years. The leukoplakia appears
to decrease or resolve upon cessation of smokeless tobacco use.

292, Smokeless tobacco use causes oral cancer and oral leukoplakia and
may be associated with an increased risk of cancer of the esophagus. Smokeless tobacco
use has been implicated in cancers of the gum. mouth, pharynx ana larynx. Snuff use also
causes gum recession and is associated with discoloration of teeth and fillings, dental

cavities and abrasion of the teeth.

P. The Injury to the State of Alaska as a Direct and Foreseeable Consequence of
Defendants’ Unlawful Conduct

293, Inaddition to the human toll, the economic cost of tobacco use. and.
In particular, health care expenditures from tobacco-attributable diseases, amount to an
unacceptable burden on society and the State of Alaska.
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294, The State spends millions of dollars each year to provice or pay for
health care and other necessary facilities and services on behalf of state employees, the
needy, indigents and other eligible residents. Increased health care costs for those
Individuals are directly caused by tobacco induced cardiovascular disease, lung cancer,
emphysema, respiratory and other diseases.

295, In tiilfilling its statutory duties, the State of Alaska has expended and
will expend substantial sums of money due to the increased cost of providing health care
services for treatment of tobacco-caused diseases. These increased expenditures have been
caused by the unlawful actions of the Tobacco Industry.

296.  Alaska expends funds in several areas which include significantly
Increased charges attributable to tobacco usage and exposure. These include but are not
limited to:

Alaska maﬁepuB%m'\élﬁt%m?orp % |ca? c%lrjersusae?\t/ us 407\/9 eg ?et %
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ubI,c emplogeg § qlepen ents, Rremmrqa or 2
g e ? ents‘are g Bthant F\{ VCYOH eoherW|se
éps ¥ﬁe oedw d 0 X{nents tobacco-related illnesses Tor some

employees and oependents

297, The Centers for Disease Control have developed informa
smoking-attributable deaths and diseases and the economic impact of smoking. Their study
demonstrates that there is a direct and substantial cost to Alaska State taxpayers of
Increased health care attributable to use of tobacco. Nationwide, the CDC data shows that
the estimated health care costs for smoking-attributable diseases are S50 billion. These
costs have been increasing at a precipitous rate, more than doubling in the period from 1987
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