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THE USE OF VEHICLE AND PLATE SANCTIONS

Note: Tliis is a summary of NHTSA research and evaluation programs looking at effects of
vehicle sanctions on DUI/DWI1 offenders. These sanctions include vehicle impoundment, vehicle
forfeiture, vehicle confiscation, vehicle immobilization, ignition interlocks, license plate
impoundment, special license plates and license plate lagging programs.

In one study, 32 percent of suspended second time DW1 offenders and 61 percent ofthird time
offenders received violations or crashes on their driving record during their suspensions. Many
drivers do not reinstate their license even when eligible to do so. In one study involving first time
DW I offenders who had their licenses suspended for 90 days, SO percent had not reinstated their
licenses three years after they were eligible to be reliccnsed. Also, many ofthese offenders drive
without auto insurance and do not attend treatment programs where such programs are a
prerequisite for reinstatement. Thirty-five states have laws that can affect the vehicles or vehicle
plates of offenders. Overnight impoundment of the vehicle of an individual arrested for impaired
driving is a typical practice in most states. Several states have laws which permit longer term
impoundments for certain offenses, usually for repeat DW1 offenses or for Driving While
Suspended (DWS) where the original offense was related to a DW1 infraction, States which
impound vehicles for these types of offenses include California, Delaware, Florida, llinois, lowa,
Michigan, Missouri, Montana, Nebraska, Ohio, Oregon, and Wisconsin. Revoking or suspending
a motorist's operators license is now a common penalty for many traffic infractions especially
those related to impaired driving. Unfortunately, many ofthese offenders continue to drive. It is
not unusual for suspended drivers to receive additional traffic citations or be involved in crashes
during periods of license suspension. As a way of reducing this problem, many states have passed
laws that directly affect the offender's vehicle or license plates as a sanction for the impaired
driving offense or for driving with a suspended license. Some states now permit the vehicles of
drivers convicted of certain impaired driving offenses to be impounded immobilized using a club
or boot or forfeited and sold. Other states allow the license plates to be removed and impounded.
Still others allow for the use of specially marked license plates and others allow for the installment

ofalcohol ignition interlock devices.

In 1994, 1.38 million people were arrested in the U S for driving under the influence (DUI) or
driving wliilc intoxicated (DWI), more than all other reported criminal offenses except larceny and
theft. About one-third ofall drivers arrested or convictej of DW|I each year are repeat DWI
offenders. Drivers with prior DW I convictions are also overrepresented in fatal crashes and have a
greater relative risk of fatal crash involvement. Many second and third time convicted DWI
offenders arc required to install ignition interlock devices on their vehicles. In some jurisdictions
interlocks may also be used for first offenders.

Contacts with state and local officials members ofthe judiciary and police officers suggest that
while impoundment and forfeiture legislation is common, application ofthese laws is rare. The
reasons cited include:

I. These laws arc generally reserved for the relatively few multiple DW1 offenders rather than



i t-U o

ou piLy uj*jf in rninunnno liv rnn nV. Oul 400 0040 r.

the more numerous first offenders;

2. There arc difficulties in dealing with non- offender owners;
3. It is costly to store junk vehicles that are not reclaimed by their owners, and

4 Judges arc reluctant to punish innocent family members.

Yet, some states have developed innovative ways for dealing with these problems. Minnesota
experienced a twelve-fold increase in the use of its license plate impoundment law when they
switched from court- based to administrative enforcement ofthc impoundment law. The following
recommendation- may help state legislators and local officials revise existing legislation or enact
new legislation to increase the use and effectiveness of their laws. Pass legislation that provides
for administrative impoundment of plates and civil forfeiture of vehicles. In general, try to avoid
criminal laws providing for forfeiture since courts rarely use them. Enact legislation that allows
for seizure at the time of arrest, if officers impound either the vehicle or plate. It is more difficult
and costly to track down the offender's vehicle later and the delay gives the offender the
opportunity to transfer vehicle ownership. Pass legislation that makes it unlawful for the owner aF
a motor vehicle to knowingly allow another person to drive the vehicle unless the owner
determines the person possesses a valid driver's license. Also, require non- offender owners to
sign an affidavit stating they will not allow the offender to drive the vehicle again while the
suspension is in effect, fn 18 states, the vehicle registration is withdrawn upon conviction ofa
DWI offense or a DWS offense, where the original licensing action can be related to a DWI
offense. States which can withdraw vehicle registrations for a DW1 or DWS offense arc Arizona,
Arkansas, Delaware, Indiana, Kansas, Maine, Maryland, Michigan, Minnesota, New Hampshire,
New York, North Dakota, Oliio, Oregon, Rhode Island, South Dakota, Virginia, and Wyoming.
Some of these states have their own enforcement departments that send out investigators to pick
up the license plates of these offenders. However, in general the vehicle license plate suspension
provisions arc poorly enforced. Twenty- one states permit the vehicle of multiple DW1 or DWS
offenders to be confiscated and sold. These states arc Alaska, Alabama, Arizona, Arkansas,
California, Georgia, Maine, Minnesota, Missouri, Montana, New York, North Carolina, North
Dakota, Ohio, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas,,Washington and

Wisconsin.

One way courts can prevent a DWI1 or DWS offender from using his or her car is to immobilize
the steering wheel by using a club or lock a wheel using the boot. Currently, only Ohio uses this
type ofsanction. A few states, lowa Minnesota and Ohio, issue special license plates in order to
permit the use of the vehicle by family members of convicted DW1 offenders. Two states, Oregon
and Washington, enacted laws which permitted officers to affix a zebra sticker over the annual
year portion ofthe license plates of offenders.

Ignition Interlock:

The purpose of an ignition interlock is to prevent a person who has consumed alcohol from
operating a vehicle The device measures alcohol concentration in the breath and is attached to a
vehicle's ignition system. Before the car can be started a driver must blow a sample ofhis or her
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breath into the interlock device Ifthe driver’s breath alcohol is below a specified concentration the
driver will be able to start the vehicle's engine However, if the driver has a breath alcohol
concentration above the established level, the vehicle cannot be started. Thirty- four( 34) states
have laws providing for either the discretionary or mandatory use of ignition interlock devices for
repeat and chronic DWI offenders The ignition interlock is discretionary in 3 1states. Alaska,
Arkansas, Colorado, Delaware, Florida, and Georgia maintain a computerized state record
keeping system to document vehicle impoundment and forfeiture and license plate actions. This
allows states to monitor use of the sanctions, apply impoundment laws to all repeat DWI
offenders and to all DWS offenders where the original infraction was for a DW| offense. Tltis will
encourage an increase in the use ofimpoundment since many courts do not apply this sanction to
second time DWr offenders or to first time DWS offenders. Where the law provides for special
license plates, including family plates, some license plate sticker laws incorporate a provision that
permits officers to stop the vehicle for the sole purpose of checking whether the driver is
operating the vehicle while their license is under suspension.

In Minnesota violators incurring three DW | violations in five years or four or more in ten years
can have their license plates impounded and destroyed. An evaluation ofthe effects of the law
found a significant decrease in recidivism for violators who had their plates impounded versus
violators who did not. Violators whose license plates were impounded by the arresting officer at
the time ofarrest showed a 50 percent decrease in recidivism over a two year period when
compared with DW1 violators who did not experience impoundment.

In Franklin County, Columbus, Ohio, researchers are conducting a field test to study the dctcn ent
effects that a combined impoundment and immobilization sanctions program has on crashes and
violations for multiple DUI (Driving Under the Influence) and suspended license offenders. From
September 1993 to September 1995, the vehicles of nearly 1,000 offenders were impounded and
then immobilized. The recidivism rates of these offenders are being compared to eligible offenders
who did not receive a vehicle sanction. So far those offenders whose vehicles were impounded
and immobilized had lower rates of recidivism both during and after the termination of the
sanction than did those eligible offenders who managed to avoid the impoundment and
immobilization sanctions. The project will also provide information on methods and procedures
for implementing such a program, the types of problems that may be experienced and
recommendations for dealing with them.

NHTSA in conjunction with the State of California Department of Motor Vehicles is conducting a
three-year effort to study the impact of California’s new vehicle impoundment and forfeiture laws
as applied to unlicensed and suspended license offenders. The innovative 30-day impoundment
law is not typical of those found in most states but involves a civil action independent ofa
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CS FOR HOUSE BILL NO. 358( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE KELLY
A BILL

FOR AN ACT ENTITLED

"An Act relating to impoundment or forfeiture of a motor vehicle or aircraft;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.35.036 is amended by adding a new subsection to read;

(f) A motor vehicle or aircraft may be impounded if the impoundment is
incident to a valid arrest by a peace officer and there is probable cause to believe the
motor vehicle or aircraft was opeia.cd or driven by a person while committing a
violation of AS 28.35.030 or 28.35.032. A motor vehicle or aircraft impounded under
this subsection shall be held for two days if the person has not been previously
convicted of violating AS 28.35.030 or 28.35.032 and shall be held for five days if the
person has been previously convicted of violating AS 23.35.030 or 28.35.032, unless
a court orders continuation of the impoundment. In this subsection, "previously

convicted" has the meaning given in AS 28.35.030, but does not include a conviction

for violating AS 28.33.030.

-1- CSHB 358( )
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* Sec. 2. AS 28.35.038 is amended io read:

Sec. 28.35.038. Municipal impoundment and forfeiture. Notwithstanding
other provisions in this title, a municipality may adopt an ordinance providing for the
impoundment or forfeiture of a motor vehicle [] or aircraft, involved in the
commission of a felony offense or an offense under AS 28.35.030, 28.35.032, or an
ordinance with elements substantially similar to AS 28.35.030 or 28.35.032. An
ordinance adopted under this section is not required to be consistent with this title or
regulations adopted under this title.

* Sec. 3. AS 29.35.010 is amended to read:

Sec. 29.35.010. General powers. All municipalities have the following
general powers, subject to other provisions of law:

(1) to establish and prescribe a salary for an elected or appointed
municipal official or employee;

(2) to combine two or more appointive or administrative offices;

(3) to establish and prescribe the functions of a municipal department,

office, or agency;
(4) to require periodic and special reports from a municipal department

to be submitted through the mayor;
(5) to investigate an affair of the municipality and make inquiries into
the conduct of a municipal department;

(6) to levy a tax or special assessment, and impose a lien for its

enforcement;
(7) to enforce an ordinance and to prescribe a penalty for violation of

an ordinance;

(8) to acquire, manage, control, use, and dispose of real and personal
property, whether the property is situated inside or outside the municipal boundaries;
this power includes the power of a borough to expend, for any purpose authorized by

law, money received from the disposal of land in a service area established under

AS 29.35.450;
(9) to expend money for a community purpose, facility, or service for

the good of the municipality to the extent the municipality is otherwise authorized by

CSHB 358( ) 2
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law to exercise the power necessary to accomplish the purpose or provide the facility

« *

or service;
(10) to regulate the operation and use of a municipal right-of-way,

facility, or service;

(11) to borrow money and issue evidences of indebtedness;

(12) to acquire membership in an organization that promotes legislation
for the good of the municipality;

(13) to enter into an agreement, including an agreement for cooperative
or joint administration of any function or power with a municipality, the state, or the
United States;

(14) to sue and be suedi

(151 to adopt an ordinance providing for motor vehicle or aircraft
impoundment or forfeiture as provided under AS 28.35.038.

* Sec. 4. This Act takes effect July 1, 1998.

3 CSHB 358( )
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House (Of 33cpiTscutati6es

February 17, 1998

Memorandum

To: Representative William Williams, Chair
House Transportation Committee

From: Representative Pete Kelly

Re: HB 358, changes from version A to version H.

House Bill 358 started out using the Municipality of Anchorage’s forfeiture
ordinance as a model for a statewide DWI vehicle forfeiture policy. The
Anchorage model, however, is better suited to municipalities. Vehicle forfeiture
provisions do not work well in remote areas of Alaska, especially those areas

lacking towing services and storage yards.

Working with the Department of Public Safety and the Department of Law, HB
358 has been modified to focus on impoundment of vehicles incident to a DWI

arrest.

Sections 1, 2, 3, 4,5,6,7,8, and 10 have been dropped from the bill. Section 9
has been shortened and modified to require impoundment for two days with the
first DWI arrest, and five days upon the second or subsequent DWI arrest. Two
new sections have been added to the bill reinforcing a municipality’s authority to
enact forfeiture laws for the seizure of vehicles incident to a DWI arrest or used in

a felony crime.

These changes streamline the bill, yet provide forthe immediate consequences
desired by those seeking to reduce the incidence of DWI in Alaska.

District 31
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Sponsor Statement
HB 358

House Bill 358 provides immediate consequences for individuals who choose to
drink and drive. Itallows police officers statewide to impound a vehicle for two

days and for five days ifitis a second arrest for drunk driving.

Impounding a vehicle fortwo days allows the individual to sober up before he
drives his car away. The impoundment time helps keep the driver from re-

offending immediately.

HB 358 also provides authority for municipalities to provide for the forfeiture of
vehicles used by drunk Jrivers. Forfeiture works well in Anchorage, and can
work in many municipalities, but itis problematic as a statewide policy.

House Bill 358 recognizes the tragedy and harm wrought by drunk drivers in
Alaska and furthers the message that Alaska does not allow individuals to drink

and drive.
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CAR WARS - HOW TO TAKE THEM AND
HOW TO GET RID OF THEM

By: Cliff John Groh and Scott A. Brandt-Erichsen

Cars and other vehicles pose some sticky problems. Two of the ways that they become
problematic are the subject of this paper: 1) when they are used by drunk drivers and 2) when they
are disposed of improperly. .There are a couple of strategies which have been used lately to try' to
address both of these problems. To a certain extent they involve common issues and common
procedures. Each will be discussed in turn.

The Municipality of Anchorage has been a leader in the field of DWI vehicle seizure and
forfeiture in Alaska. Separately, the Ketchikan Gateway Borough has recently been making strides
to addressjunked and abandoned vehicles. This report on experiences with these programs identifies
the program and discusses some ofthe cases which have touched on relevant issues. Tire discussion
ofcases is not exhaustive, but is generally representative of the themes which are repeated in these

areas.

. VEHICLE IMPOUNDMENT AND FORFEITURE FOR DWI

A. Program

1. Context

Recognition of die carnage and destruction caused by Driving While Intoxicated (DW1) has
increased in the past decade and a half. In four of the past 16 years, for example, a person in
Anchorage was statistically more likely to be killed by a drunk driver than by someone using a
firearm or a knife. This increased recognition has led to an increased emphasis on responding to the
problem of DWI. The increased emphasis shows up in:

) increased devotion of police resources to enforcing the law against DWI

) improved techniques for detection of intoxicated drivers, including the use of
standardized field sobriety' texts, particularly the horizontal gaze nystagmus (HGN)
test

1 immediate administrative suspensions and revocations of the driver's license

) institution of the crime of Refusal to Submit to a Chemical Test (Refusal), making

a crime of what formerly had led only to administrative license suspensions and



revocations

) mandatory minimum sentences, particularly the mandator}’ minimum three days in
jail for the first offense of DWI

» the introduction of the crime of felony DWI, leading to longer jail sentencesand
more intensive probation for the worst recidivists

» impoundment and forfeiture of the vehicles driven by those arrested for DWI

Increased law enforcement and the use of improved detection techniques are widespread
throughout the country. All the legal provisions listed above are applicable throughout Alaska
except for impoundment and-forfeiture. In Alaska, only the Municipality of Anchorage and the City
of Ketchikan routinely tow the vehicles of persons arrested for DWI. Only the Municipality of
Anchorage tows vehicles ofall DW I arrestees and seeks 30 days ofimpoundment for a first offense
as well as forfeiture for a subsequent offense. The combination of these DW I countermeasures—
particularly the three-day mandatory minimum sentence for a first offense and the
impoundment/forfeiture program-give Anchorage the toughest laws against DW1 in the United

States.

2. State Statutes Concerning Impoundmentand Forfeiture

AS 28.35.036 (Appendix A) provides that the State may move for forfeiture of the vehicle
used in DW 1 or Refusal upon conviction fora third or subsequent offense. This provision is invoked
relatively rarely, however, because the penalty is discretionary with the court and the police do not
routinely seize the vehicles at the time ofarrest. Even ifthe courtdoes order forfeiture at sentencing,
the order is often never executed because the vehicle cannot be located.

3. Municipality of Anchorage’s Ordinances

The Municipality of Anchorage has enacted its own ordinances for impoundment and
forfeiture of vehicles used in DWI and Refusal. \S 35.28. 038 (Appendix A) allows these
ordinances, which are codified at AMC 9.28.020-.0" (Appendix B).

Anchorage’sordinances declare that the vehicles driven by drunk drivers are public nuisances
and allow seizure ofthe vehicle incident to the arrest of the driver. Since the law was implemented
in April of 1994, the police in Anchorage have routinely seized the vehicles used by drivers arrested
for DWI. The Municipality seeks 30 days of impoundment if the offense is the driver’s first, and
seeks forfeiture of the driver’s inteiest if it is a second or subsequent offense. Approximately one-
third of the vehicles towed have been driven by a driver with a previous conviction within the past
10 years and are thus eligible for forfeiture. Also noteworthy is the license status of these arrested
drivers. More than one-third of all drivers arrested for DWI have licenses which are revoked,
suspended, or otherwise invalid. In many cases, the license is invalid because of a previous DWI

conviction.



other man the drher through a ci\ii aciion Hied before the Municipality's administrative hearings
officer. Service upon owners and lienholders is usually accomplished by mail, supplemented when
necessary by or personal service or publication.

More than half of the vehicles seized are owned or co-owned by the driver charged with
DWI. Whatever the ownership ofthe vehicle, an owner can get a vehicle released upon payment of
a bond and the S160.00 administrative fee plus towing and storage fees. Bonds are set within two
working days of the seizure of the vehicle. The bond on a vehicle is like bail on a person: it secures
the release of the vehicle pending a civil administrative hearing, criminal trial, or other resolution
of the matter. Vehicle return bonds are tied to the age ofthe vehicle as a proxy for the value of the
vehicle, and minimum amounts for the bonds are set out in the ordinances.

The ordinances setouta numberofconsequences for someone who secures the release ofa
vehicle through posting a vehicle return bond and then fails to return the vehicle when ordered. The
bond is routinely forfeited. The conduct is a civil offense exposing the offender of up to a S300 a
day fine for each day the vehicle is not returned. The police may recover the vehicle.

4. Dispositions of Seized Vehicles

Vehicles seized are disposed of through: a) settlements or stipulations: b) release pursuant
to dismissal or reduction of criminal charge or order at a hearing; c) recover)' after 30 days of
impoundment (in cases in which the Municipality is only seeking 30 days of impoundment); d)
forfeiture and sale or other disposal; and e) abandonment after 30 days of impoundment and
subsequent sale by the towing and storage contractor to satisfy the statutory' towing and storage lien.

a. Settlements (Stipulations)

The civil actions against the interests of the owners and lienholders (other than the driver)
are usually resolved through settlements, traditionally called stipulations. These stipulations
typically involve the payment of fees, including an $160 administrative fee, costs of S6-S12, an
attorney’s fee 0f $102, and the towing and storage fees. Towing fees are S25 for a day-time tow and
SI for a night-time tow plus mileage fees of $4 per mile, and storage fees are $2 a day.

Stipulations also include a promise by the owner or lienholder recovering the vehicle notto
allow the DW I arrestee to drive the vehicle while intoxicated or while unlicensed. The stipulation
provides that the Municipality may seize the vehicle and sue for forfeiture if this promise is
breached. If the Municipality is seeking forfeiture, a stipulation will also require that the person
recovering the vehicle give the Municipality any equity owned by the D \/I arrestee.

A stipulation ends the civil case and takes the vehicle out of the criminal case, thus ending
the Municipality’s efforts to obtain forfeiture or additional days of impoundment against the vehicle.

The Municipality will not stipulate with owners or lienholders who have promoted the
offense. Evidence of such promotion can come from presence in the vehicle ai the time of the arrest
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or from an admission that the owner allowed the driver to use tiie vehicle with knowledge that the
driver was not properly licensed.

b. Release of Vehicle Pursuant to Reduction or Dismissal of Criminal
Charge or Order at Hearing

A disposition of a criminal case which results in other than a conviction for DW1 or Refusal
results in dismissal of the civil administrative case against owners or lienholders who are not the
criminal defendant. Owners and lienholders may ask for a hearing on the civil administrative case
and contest the impoundment or forfeiture.

Any person recovering a vehicle following a reduction or dismissal ofa criminal charge or
pursuant to a dismissal or order of release in the administrative case must pay the administrative fee
and the towing and storage fee. The only two exceptions are (a) the police did not bring Municipal
charges against the alleged driver or (b) the police had no reasonable suspicion to stop the vehicle

orprobable cause to arrest the alleged driver.
c. Recovery of Vehicles After 30 Days of Impoundment

Vehicles for which the Municipality is seeking 30 days ofimpoundment may be released to
owners or lienholders at the end ofthe 30 days. Those recovering the vehicle pay administrative and

towing and storage fees.
d. Forfeiture

About 10 percent of all vehicles towed incident to a DW1 arrest are forfeited and sold at
auction. This represents approximately one-third of all the vehicles for which the M ur icipality has
sought forfeiture. To date, all vehicles forfeited have been sold at auction, but the ordinance also
provides that the police may use forfeited vehicles for purposes of law enforcement.

Auctions of forfeited vehicles are held once a month, casually on the fourth Saturday ofeach
month.

e. Sale of Abandoned Vehicles Pursuant to Towing and Storage Lien
Vehicles for which the Municipality seeks 30 days of impoundment are disposed ofby the
towing and storage contractor if no one recovwi.. *he vehicle after being sent notice of the intent to

sell the vehicle ifthere is no recovery. This disposal occurs under the state's towing and storage lien
created in AS 28.10.502.

f. Dispositions in Year to Date
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Dispositions of Vehicles Towed Incident to DWI1 Arrest.

January 1-October 31,1996

Recovered after 30 days of impoundment 457
Released pursuant to stipulation 326
Forfeited and sold at auction 127
Abandoned after impoundment and sold 156
Pending/Other 498

1,564

5. Revenues and Costs of Program

The Municipality has added staff at the Municipal Attorney’s Office and the Anchorage
Police Department to operate the DW I vehicle impoundment/forfeiture program. The Municipality
also collects revenues from administrative fees, attorney’s fees, net auction proceeds, and vehicle
return bond forfeitures. Itappears that the revenues will cover approximately three-quarters of the

costs in 1996.

6. Publicity

Municipal ordinances require that bars, liquor stores, and restaurant which serve alcohol
post signs warning of the impoundment/forfeiture law. The signs say *DRIVE DRUNK--LOSE
YOUR CAR!” and "Don’t Get Hooked on Drinking and Driving.” These signs are intended to be
eye-catching, with bold print underscoring the simple message. Additional publicity, particularly
on radio and television, would also be helpful in increasing deterrence.

7. Effects on Incidence of Driving W hile Intoxicated

The program’s effects on the incidence of DWI are difficult to measure. The numberofDWI
arrests fell in 1995—the program’s first full year of operation-but appear likely to rise in 1996. The
difficulty of assessing the program’s effect on incidence of DWI is caused by an increased law
enforcement focus on DW1 which has occurred since the program started in April 0fl994. The total
number of Anchorage Police Department (APD) patrol officers has increased since that date.
Probably more significant than the total numbe- of patrol officers, however, is the number of hours
ofpolice resources specifically devoted to DW1 enforcement. A special federal grant has allowed
APD to pay overtime to officers to work on traffic enforcement. Enforcement of traffic laws against
speeding, improper rums and lane changes, and stoplight violations, particularly at night, is a proven
method of producing DWI arrests. Officers assigned to DWI enforcement also routinely process
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persons arrested for DW1 by other patrol officers, thus allowing patrol officers to be more efficient
and increase their total DW1 arrests. The use of grant-funded overtime for DWI enforcement
dramatically increased beginning in the fall of 1995. and has generally stayed at a higher level since
then (see Appendix J). The amount ofgrant-funded overtime for DW I enforcement was almost three
limes higher from June through September of 1996. for example, than for that four-month period in

1995.

A more accurate measure of the true incidence of DWI than the numberofDW 1 arrests is the
number of deaths from alcohol-related DW1 automobhile crashes.

Number of Deaths from Alcohol-Related DW 1 Automohile Crashes,

1990 - 1996
1990 13
1991 . 13
1992 12
1993 12
1994 13
1995 9
1996 (through 10-29-96) 7

Some anecdotal evidence of deterrence exists. In addition, the program does prevent an
infrequent but troubling phenomenon occurring previously. In a number of cases over the years, the
police recall arresting a person for DWI who would secure release on bail or on own recognizance
who would return to the vehicle and drive drunk again, occasionally causing a crash with death or
injury. Since the impoundment/forfeiture program began, no one has driven drunk in the same
vehicle after being arrested for DW that same night.

B. Law

The statutory provisions applicable are included in the appendix. The state provisions, AS
28.35.036 are in Appendix A. The ordinance used in Anchorage is in Appendix B.

The legal issues involved are seizure, due process, double jeopardy and excessive punishment
questions.

I. Seizure
Under what circumstances may a vehicle be seized? Given the fact that DWI seizures are all

accompanied by an arrest, the seizure itselfdoes not present a difficult issue under 13 AAC 02.345.
Some other instances in which seizure ofa vehicle and related search issues may arise are noted
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Giver, appropriate circumstances and sufficient time any vehicle may be seized with a warrant.
We know this already and this is not where the problems usually come up. We will skip further
discussion of seizures with a warrant at this point.

b. Without warrant

W arrantless seizure may be justified in several circumstances, most of which boil down to where
the public interest in the vehicle being seized is sufficiently great to justify- the intrusion on the
constitutional rights of the owner or person entitled to possession. Those of primary relevance to
DW I vehicle seizures are search and seizure incident to arrest. See State v. Richs. 816 P.2d 125
(Ak. App. 1991). and see 13 AAC 02.345(c). Other justifications which may arise in given,

circumstances are as follows:

Search in exigent circumstances - Where there is a probable cause but
insufficient time to obtain a warrant. See Gustafson v. State. 854 P.2d 751 (AKk.

App. 1993);

Emergency aid doctrine - Where there is reasonable grounds to believe that
there is an immediate need to take action to prevent death or to protect persons or
property from serious injury. See Williams v. State. 823 P.2d 1 (.Ak. App. 1990);

and

Protective search. See Murdock v. State. 664 P.2d 559 ((Ak. App. 19S3).

Statutorily authorized search and seizure. Notable among these are evidentiary'exceptions
and where the vehicle is a public nuisance. Statutory' authority to seize a vehicle includes the

following:

Vehicle unsafe - Vehicles which are so unsafe they should not be driven. See
AS 28.05.091;

Outstanding parking tickets «See, for example, AMC § 9.30.260:
Public Nuisance - impound to summarily abate. Sec 13 AAC 02.345;

Accident - AS 28.35.070; and

Vehicle obstructing a roadwav or creating a hazard. 13 AAC 02.34r.

2. Due Process

Due process looks at what notice and opportunity to be heard must be aliorded prior to seizure
or disposal of a vehicle. Italso may require a remission procedure for innocent owners, although
after Bennis v. Michigan. 134 L.Ed.2d 68 (1996). the innocent owner defense is no longer available



under the U.S. Constitution. The State Supreme Court has not yet adopted the Bennis reasoning as
applicable to claims under the Alaska Constitution. The test under state law look to three factors:

First, the private interest that will be affected by the official action: second, the risk ofan
erroneous deprivation of such interest through the procedures used, and the probable value, ifany.
of additional or substitute procedural safeguards: and. finally, the Government's interest, including
the fiscal and administrative burdens that additional or substitute procedural requirements would

entail.
a. State cases:
Badoino v. State. 785 P.2d 39 (\Ak. App. 1990).

Badoino involved forfeiture of certain money under AS 17.30 as partofa
sentence fora conviction for misconduct involving a controlled substance in the third
degree. The court held that it is satisfied that due process requires that a criminal
defendant be given advance notice ofthe specific property which the state seeks to
have forfeited. Where the property is not contraband, the defendant should be
informed ofthe connection. The state will attemptto prove between the property to
be forfeited and illegal activity. The defendant is also entitled to know in advance
the steps he or she MUST take in order to contest forfeiture, who will have the
burden of proof, and what the burden will be. Finally, a reasonable opportunity
MUST be afforded the defendant to resist forfeiture. The court should make findings
of factregarding contested issues and set out its conclusions of law.

F/V American Eagle v. State. 620 P.2d 657, 667 (Alaska 1980).

American Eagle involved an action for civil in rem forfeiture of a vessel
used in violation ofcrab harvestregulations under AS 16.05.195. The vessel owners
challenged that the absence ofan in rem procedure and a prompt post-service hearing
denied the owners of due process of law. While this case resolved the due process
issue on its particular facts, the court stated, in dicta, that we find no merit in the
owners" apparent claim that due process requires thatany ownerofa vessel seized by
the state for suspected use in illegal activity has an absolute right to obtain release of
the property upon the posting of an adequate bond. To permit this would frustrate
one purpose of forfeitures, which is to prevent possible use of the property in further

illicit acts.

Gravbill v. State. 545 P.2d 629, 631 (Alaska 1976).

Gravbill was convicted ofa game violation (attempted illegal transportation)
and had his aircraft forfeited as pan of his sentence. Graybill urged that where the
propeny is not contraband forfeiture could not be pursued in the criminal case, but
must be a separate civil proceeding. The coun held that a separate civil proceeding

was not necessary.
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Hilbers v. Municipality nf Anchorage. 611 P.ld 31. 36 (Alaska 1980).

Hilbers involved an appeal from a superior court order upholding ordinances
regulating massage parlors. The court addressed the issue ofdue process holding that
inorder to determine what due process requires, three factors must be considered:

First, the private interest that will be affected by the official action: second,
the risk ofan erroneous deprivation of such interest through the procedures used, and
the probable value, if any, of additional or substitute procedural safeguards; and.
finally, the Government's interest, including the fiscal and adm inistrative burdens
that additional or substitute procedural requirements would entail.

Stately. F/V Baranof. 677 P.2d 1245 (Ak. 1984).

This case was an in rem forfeiture ofa vessel used for harvesting crab under
AS 16.05.195. The court held that due process does not require notice or a hearing
prior to seizure by government officials of property allegedly used in an illicit
activity. However, when the seized property is used by its owner in earning a
livelihood, notice and an unconditioned opportunity to contest the state's reasons for
seizing the property must follow the seizure within days, if not hours, to satisfy due
process guarantees even where the government interest in the seizure is urgent.

State v. Rice. 626 P.2d 104 (Ak. 1981).

Rice was a big game guide convicted of an illegal transportation violation.
The state sought forfeiture of a Cessna used in the violation under AS 16.05.195.
Cessna Finance was an "innocent third party” with an interest in the aircraft. The
court held that under substantive due process a remission procedure is mandated
under the Alaska Constitution. Not to allow innocent owners and security holders
to show that they have not been involved in the criminal activity that triggered the
forfeiture proceeding violates Alaska's constimtional due process provision. It
remains to be seen whether Bennis will revise this view.
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b. Federal cases:
1 Supreme Court
Bennis v. Michigan. 116 S.Ct. 994 (1996).

Bennis involved a vehicle forfeiture under a Michigan law which provided
for forfeiture of Mr. Bennis's car on the basis that he was convicted of patronizing a
prostitute in the vehicle. The "innocent owner" issue has involved due to the factthat
Mr. Bennis's wife was ajoint owner of the vehicle. The Supreme Court rejected the
innocent owner defense asserted by Ms. Bennis although all parties agreed she had
no knowledge of the use to w'hich the vehicle was put by her hushand. The court
rejected both'due process and takings claims asserted by Ms. Bennis.

Calero-Toledo v. Pearson Yacht Leasing Co.. 416 U.S. 663, 40 L.Ed.2d
452 (1974).

In Pearson Yacht,ayacht owned by Pearson had been leased to two persons,
one of whom used it for transportation of marijuana, and thus it was subject to
seizure under a Puerto Rican forfeiture statute. The Supreme Court, in determining
that there was no constitutional violation in such seizure, offered a succinct
discussion ofthe applicable law in this area.

The Court observed that the history of forfeiture is deeply rooted in the
common law with even Biblical origins. Ithas received widespread use and approval
throughout the history of American jurisprudence. Despite this proliferation of
forfeiture enactments, the innocence ofthe ownerofproperty subjectto forfeiture has

almost uniformly been rejected as a defense.
Robinson v. Hanrahan. 409 U.S. 38 (1992).

Robinson involved proceedings for forfeiture ofan automobile belonging to
an accused who was injail on a robbery charge. The notice of forfeiture proceedings
was sent to the accused’s home rather than the jail. The accused did notreceive the
notice until his release, after forfeiture had been ordered. The accused moved for, but
was denied, a rehearing. The Supreme Court reversed on due process grounds. The
court held that due process requires notice of forfeiture proceedings to be reasonably
calculated to appraise the property owner of the proceeding.
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2. Court of Appeals
Lee- v. Thornton. 538 F.2d 27 (2d Cir. 1976).

In Lee. Plaintiffs' vehicles were detained by customs officials after crossing
of the Canadian border. Plaintiffs challenged the statutory scheme under which the
vehicles were detained. The vehicles were held without an opportunity for a prompt
hearing. The court held that a prompt opportunity for a hearing, if only a prooable
cause hearing, should be provided within 24-72 hours.

United States v. One 1972 Chevrolet Blazer. 563 F.2d 1386 (9th Cir.
1977)

*

InOne 1972 Chevrolet Blazer, the government sought forfeiture ofa vehicle
used to transport a contraband firearm. The district court granted summary judgment
despite a thirty-party claim ofequitable ownership. The Ninth Circuit remanded for
full evidentiary hearing based on issues of fact precluding summarily denial of a
petition for remission under federal forfeiture statute. The third-party owner ofcar
alleged he had not known oforcondoned the illegal carrying ofa gun silencer in the
vehicle by his father, and government had not alleged negligence by the owner.

3. District Courts

United States v. One Mercurv Cougar XR7.397 F. Supp. 1325 (C.D. Cal.
1975). "

InOne Mercurv Cougar, the owner loaned her car to boyfriend to pick up
passenger at airport and the car was seized when the boyfriend and passenger were
arrested for sale ofheroin. The court held that failure to return the car to the owner
where record showed she had no awareness of the car’s possible illegal use and had
done all which reasonably could be expected to prevent the illegal use violated her
due process rights. It isunclear whether this decision would survive Bennis.

3. Double Jeopardy

This has been a hot issue for the last year and a halfor so. On the federal level it was settled
this past year by a major decision in U.S. v. Urscrv.518 U.S. , 135 L.Ed.2d 549 (1996). This
pretty much settled the issue on the national level, but we have yet to get a definitive decision on the

state level.

The Alaska Court of Appeals recently considered a challenge to the Anchorage DWI
forfeiture program in Shagen v. Municipality of Anchorage. Case No. A-5765/5795. Opinion No.
1474 issued June 21. 1996. This case involved both double jeopardy and waiver issues. The Court
of Appeals did not squarely address double jeopardy as it found a waiver based on failure to assert
a claim in the forfeiture action. The Court of Appeals adopted the Ninth Circuit's reasoning in U.S.
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v. Washington. 69 F.3d 401 (9th Cir. 1995) (further discussion of W ashington below).

a. State Cases A

Calder v. State. 619 P.2d 1026 (Alaska. 1980).

Mr. Calder pled no contest to a reckless driving charge and was tried on an
assault charge arising out ofthe same incident based upon his striking an officer with
his vehicle. Thejury convicted him ofthe lesserincluded offense ofreckless driving.
The courtheld no double jeopardy applying the rule for determining whether separate
statutory crimes constitute the "same offense” for purposes of prohibiting double
punishment, whether differences in intent or conduct between the statutory offenses
are substantial in relation to the basic social interests protected or vindicated by the

statutes.
Mitchell v. State. 818 P.2d 1163 (Alaska Ct. App., 1991).

Ms. Mitchell challenged conviction on two counts of unsworn falsification
on doublejeopardy grounds. Mitchell had signed an agreement to repay unlawfully
obtained unemployment benefits. Subsequently, she was charged with unsworn
falsification based upon her fraudulent unemployment applications. The court held
that the civil repayment agreement, even with a penalty 0f50%, would not take away
the remedial character ofthe civil penalty and thus would not be sufficient for double

jeopardy.
State of Alaska v. Kvle J. Zerkel. 900 P.2d 744 (Ak. App. 1995).

Several defendants on state or municipal DW I or refusal charges sought
dismissal of criminal charges on double jeopardy grounds after having their driver's
license revoked in an administrative proceeding. Administrative license revocation
is premised on substantial remedial purposes. Even though administrative license
revocation has always contained an element of deterrence, the case law demonstrates
that it has traditionally been viewed as remedial rather than punitive. V/e conclude
that administrative license revocation continues to be a "remedial” sanction, nota
"punitive" sanction, for purposes of th ; federal double jeopardy clause. Therefore,
the administrative revocation of the defendants’ licenses is no impediment to their
later prosecution for driving while intoxicated, refusing the breath test, or both.

Citv of New Hope v. 1986 Mazda 626. N.W .2d , 1996 W.L.
175811 (Minn App.. April 16, 1996).

In Citv of New Hope, the lower court dismissed a civil action for forfeiture
ofa vehicle used ina DWI by a person who had previously been convicted of DWI.
The Minnesota Court of Appeals found that the forfeiture was remedial in nature.
The case was brought by the city separate from the criminal prosecution. The court
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held that the vehicle was essentia! to the underlying offense as an instrumentality of
the crime.

Loui v. Board of Medical Examiners. 78 Haw. 21. 859 P.2d 705. 711
(Hawaii 1995).

Mr. Loui was convicted of attempted first-degree sexual assault and
kidnapping. Based on this conviction, the Hawaii State Board of Medical Examiners
suspended him from practicing medicine for one year. Mr. Loui challenged the
suspension on double jeopardy grounds. The court noted that while the imposition
of the one-year revocation of Loui's license to practice medicine [for the attempted
rape of his medical assistant] may 'carry the sting of punishment'... it is clear that the
statute in question is not designed to 'punish’ Loui; rather, it is designed to protect the
public from unfit physicians."

b. Federal Cases

1. Supreme Court
Bell v. Wolfish. 441 U.S. 520 (1979).

Bell involved a class action prisoner challenge to practices ofa federal short
term custodial facility. Practices challenged included double-bunking, limits on hard
cover books and limits on packages, among others. The court recognized that
"Governmental action does not have to be the only alternative or even the best
alternative for it to be reasonable, to say nothing ofconstitutional.” at 538-42. This
was in reference to the traditional test that the government action which is
discomforting to the person acted upon is not "punishment" if it is reasonably related
to a legitimate government objective.

Dept, of Revenue of Montana v. Kurth Ranch. 114 S.Ct. 1937, 128
L.Ed.2d 767(1994).

Montana levied a civil tax on possession and storage ofdangerous drugs. The
tax rate was equivalent to $100 per ounce of marijuana. The Kurth family operated
a marijuana farm and were arrested and convicted for the operation. The state then
sought S900,000 in a separate proceeding for collection of taxes. The court held that
post-conviction imposition of the civil "drug tax" constituted "punishment” and was
barred by double jeopardy. The court relied heavily on the fact that the tax was only
levied after an arrest and was purported to be a property tax. but tire taxpayer neither
owned nor possessed the property when the tax was imposed. Forfeitures may be
distinguished from the drug tax imposed in Kurth Ranch. Kurth Ranch court did
not apply the Hnlper analysis as to determining the appropriate level of tax to be
compensation for law enforcement costs, but rejected the tax based on the mannerof

imposition.
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Heath v. Alabama. 474 U.S. S2 (19S5).

Mr. Heath hired two men to murder his wife. She was kidnapped from their
home in Alabama and shot. Her body was found in Georgia.. Mr. Heath pleaded
guilty in Georgia and was subsequently charged in Alabama. He challenged his
conviction in Alabama on double jeopardy grounds. The court held that the double
jeopardy clause is inapplicable when separate governments prosecute the same
defendant because the defendant has offended both sovereigns.

North Carolina v. Pearce. 395 U.S. 711 (1969).

Pearet involved two cases- where the defendants were convicted and
sentenced. After serving partoftheir sentences, their convictions were set aside and
they were re-tried and re-convicted. The resulting sentences, when combined with
time served, were more severe than the original sentences. The court ruled that the
trial judge must affirmatively set forth the reasons for imposing a more severe
sentence to ensure that there is not a retaliatory motive. The court also held that
credit must be given for the time served on the first conviction. The court held that
the doublejeopardy clause protectsagainstasecond prosecution for the same offense

after acquittal.

United States v. Halper. 490 U.S. 435, 109 S.Ct. 1892, 104 L.Ed.2d 487
(1989).

Halper involved a conviction for making fraudulent claims on the
government. The court held that collection ofa civil fine ($130,000) more than 220
times the amount ofwhich the government had been defrauded ($585.00) constituted
"punishment" and was barred by the double jeopardy clause based upon the
defendant's prior federal criminal conviction. Civil penalties which are grossly
disproportionate to the damages caused by the offender are punitive for double
jeopardy purposes. A civil penalty is grossly disproportionate if it is not rationally
related to the goal of making the government whole.

U.S.v. Urserv. 518 U.S. , 135 L.Ed.2d 549 (1996).

Consolidated ruling reversing the 6th Circuit's decision in Director of
Transportation Services in Urserv and the 9th Circuit’s decision in U.S. v.
405.089.23 in U.S. Currency. 33 F.3d 1210 (9th Cir. 1994), held that double
jeopardy does notprohibit the government from convicting a defendant for a criminal
offense and forfeiting his property for that same offense in a separate civil
proceeding. Future double jeopardy challenges must still satisfy a two-part test
articulated in U.S. One Assortment of89 Firearms. 465 U.S. 354 (1984); either 1)
that the legislature intended the particular forfeiture to be a criminal penalty and not
a civil sanction: or 2) that, regardless of the law's intent, it is so punitive in fact that
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itcannot be considered civil in nature. This ruiing distinguishes Harper as involving
in personam penalties rather than in rem: Austin as relating to excessive fines rather
than double jeopardy: and Kurth Ranch as dealing with a punitive state tax. not an
in rem forfeiture statute.

2. Court of Appeals
Baev.Shalala. 44 F.3d 489 (7th Cir.. 1995).

Bae involved a challenge to the Generic Drug Enforcement Act provision
mandating permanent debarment of any individual convicted of a felony under
federal law relating to development orapproval ofa drug product. Bae was convicted
in 1990 for providing an FDA official with an "unlawfu. *raruity.” By letter in 1993,
the FD A notified Bae ofthe proposed debarment. The FDA. ordered debarment. Bae
appealed. The court held that lifetime disbarment from drug companies was
sufficiently remedial under Halper. Bae's ex post facto argument was also rejected.

United States v. Pavne. 2 F.3d 706. 710-11 (6th Cir. 1993).

Mr. Payne was a postal carrier. He didn't deliver all the mail. He was
indicted for his misconduct. Before being indicted, he was fired and had his
termination reviewed by an Administrative Law Judge. Mr. Payne prevailed in his
challenge to the termination. Mr. Payne then sought dismissal of the indictment
based upon collateral estoppel or double jeopardy. The court rejected the arguments
holding that suspension ofa mail carrier for illegal conduct was not "punishment” for

double jeopardy purposes.

United States v. Furlett. 974 F.2d 839, 844 (7th Cir. 1992).

In Furlett.a commodities broker defrauded his clients. In an administrative
proceeding, his license to deal commodities was revoked. He was later indicted for
conspiracy, mail fraud, obstruction of justice, and subornation of perjury. The
broker objected that this criminal prosecution violated the double jeopardy clause.
The court held that the administrative order prohibiting the broker from engaging in
commodities trading was not "punishment" for purposes of the double jeopardy

clause.

United States v. Bizzell. 921 F.2d 263, 267 (10th Cir. 1990).

In Bizzell. two contractors committed fraud in the sale of various properties
whose mortgages were held by the Department of Housing and Urban Development
(HUD). The Tenth Circuit ruled that an order barring the two contractors from
participating in HUD contracts for 18 and 24 months, respectively, was not
"punishment” for their fraudulent conduct. The court said. "Removal of persons
whose participation in those programs is detrimental to public purposes is remedial



by definition.”
3. District Court
Ornllo v. United States. 857 F.Supp. 1367 (D. Haw., 1995).

Orallo involved administrative forfeiture of a vehicle, cash and a cellular
phone. Mr. Orallo received notice of the forfeiture proceedings. Orallo asserted that
he filed a petition for remission ofthe property, but that the petition was denied. He
then sought dismissal ofhis criminal charges for double jeopardy. The court held
that a petition for remission does not contest the forfeiture and thus there was no
adjudication of Orallo's culpability in the forfeiture action. Therefore, he was not
placed injeopardy or "punished.” Butsee Quinones-Ruiz v. U.S.. 864 F.Supp. 983

(S.D. Cal. 1994).

Quinones-Ruiz v. U.S.. 864 F.Supp. 983 (S.D. Cal. 1994).

Mr. Quinones-Ruiz entered a guilty plea to making a false statement to
customs agents. Customs agents had seized $40,000 in cash when searching a
vehicle ata border crossing. The governmentsought and obtained forfeiture of the
funds after sending notices and publishing notice. Mr. Quinones-Ruiz did not
respond to the notice, but sued for return ofthe money claiming he did not receive
notice. The court held that the notice was adequate for due process purposes even
though itwas not sent to his criminal defense attorney. The court analyzed the issue
of double jeopardy under Austin and U.S. v. $405,089.23. 33 F.3d 1210 (9th Cir.
1994), and concluded that the forfeiture was punitive. This case was decided prior
to Urserv.

A sidelight  the double jeopardy analysis is the issue of whether a particular defendant
waived the double  pardy by failing to contest the in rem forfeiture. After Urserv. this may be a
non-issue. However, the following are some cases discussing waiver inthe doublejeopardy context:

United States v. Arreola-Rnmos. 60 F.3d 188 (5th Cir., 1995).

Omar Arreola-Ramos was charged with drug related offenses. He sought
dismissal of his drug charges based upon the civil forfeiture proceeding involving
$11,408 in cash seized from his residence. The forfeiture was initiated after Mr.
Arreola-Ramos had been indicted, but before his trial. He did not appear as a party
to the civil forfeiture proceedings. The court held that summary forfeiture cannot be
considered punishment when the defendant fails to respond or appear in the civil

forfeiture.

United States v. Hudson. 14 F.3d 536, 541-42 (10th Cir. 1994).

In Hudson, the defendants were indicted under federal law for their alleged
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illegal operation of several banks. The violations were based on the same lending
transactions which were the subject of prior administrative sanctions imposed by the
Comptroller of Currency. As part ofthe administrative proceedings, the defendants
signed a consent order which included a waiver clause allowing other state or federal
entities to bring other actions deemed appropriate. The court held that the waiver
language was not sufficiently clear to be a valid waiver of the right to assert double
jeopardy. The courtimplied that an explicit waiver may have been adequate, but was
not present. Despite the lack of waiver, the court held that the administrative order
barring defendants from future banking activities was not "punishment" for their
illegal activities.

United States v. Washington. 69 F.3d 401 (9th Cir., 1995).

In Washington. Mr. Washington was arrested for a drug violation. At the
time of his arrest, $1,150 was taken from his person. The government sought
forfeiture ofthe money as proceeds ofillegal narcotics transactions. Mr. Washington
received notice, but did not submit a claim to the funds. The funds were forfeited.
Mr. Washington then challenged his criminal charge on double jeopardy grounds.
The court held that an owner who receives notice ofan intended forfeiture and fails
to claim an ownership interest in the property has effectively abandoned that interest.
Because abandonment constitutes a relinquishment of all rights in the property,
taking of such property imposes no "punishment" and does not place the former
owner in jeopardy. The court reached the same conclusion in United States v.
Cretacci. 62 F.3d 307, 310-311 (9th Cir. 1995), which is relied upon in

W ashington.
4, Excessive Punishment

The issue of excessive fines under the 8th Amendment to the U.S. Constitution and Article
I, Section12, ofthe Alaska Constitution is unlikely to arise in connection w'ith a vehicle forfeiture.
The valueof the vehicle will rarely if ever cause a problem following the Austin analysis,
particularly if the vehicle is used in the offense. Some relevant cases are as follows:

a. State Cases
McNabb v. State. 860 P.2d 1294 (Ak. App. 1993).

Elmer McNabb was charged with fishing violations. He pled guilty to one
charge in exchange for a dismissal of nineteen others. The maximum fine for the
violation was $15,000. He was sentenced to a fine of $15,000 with $5000
suspended. The court also ordered forfeiture of the fair market value ofall of the fish
aboard Mr. McNabb's boat on the date of violation, a total of $39,758.40, with
$20,000 of that amount suspended. Mr. McNabb challenged the forfeiture and
additional fine on several grounds including violation of the United States and
Alaska Constitutional prohibitions against excessive fines. The court ofappeals held
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that "The Alaska Supreme Court has consistently held that Alaska Constitution does
not require that penalties be proportionate to the offense. Only punishments that are
'so disproportionate to the offense committed as to be completely arbitrary and
shocking to the sense of judgment' may be stricken as cruel and unusual under
Alaska's Constitution.” The court then concluded that the fine imposed in McNabb
was not grossly disproportionate to Mr. McNabb's crime.

b. Federal Cases
Austin v. United States. U.S. 113 S.Ct. 2801, 125 L.Ed.2d 488 (1993).

In Austin the defendant was convicted by the State of South Dakota for
possession of'cocaine for distribution and was sentenced to 7 years. The U.S. then
filed a civil in rem action against Austin's home and business plus S4,700 in cash and
other property seized at the time ofarrest Austin challenged the forfeiture under the
excessive fines clause (8th Amendment). The court held that the excessive fines
clause did notapply to civil forfeitures, but remanded the case for a determination
of whether the clause was violated in Austin's case. The court recognized that
forfeiture does not solely serve a remedial purpose.

5. Other rights

The right to counsel and right to jury trial may be raised as issues, but will not be
problematic:

Bakerv. Citv of Fairbanks. 471 P.2d 386,402 (Alaska 1970).

Baker involved prosecution for assault under a city ordinance. Mr. Baker
claimed that he was entitled to ajury trial. The Alaska Supreme Court extended the
right of jury trial to a defendant in any "criminal prosecution”. The court defined
"criminal prosecution' to encompass any offense for which a conviction "may result
in the [defendant’s] loss of a valuable license, such as a driver's license or a license
to pursue a common calling, occupation or business."

Resek v. State. 706 P.2d 288 (Ak. 1985).

Resek involved an in rem forfeiture of used or intended for use in violation
ofstate drug laws under AS 17.30.112. The in rem case was filed after indictment
but before the criminal trial. The court held that an indigent claimant does not have
a constitutional right to appointed counsel at public expense in an in rem forfeiture
proceeding, but acknowledging discretion of the trial court to require appointment
ofcounsel, based in pan on the selfincrimination concern, where the forfeiture action
precedes a criminal prosecution. The court also impiied that civil forfeiture
proceedings should be stayed pending the outcome of the criminal case. In Resek.
the court noted that AS 17.30.116(c) specifically authorizes such a stay.



The exclusioary rule has been goplied navil forferture cGasss:
One 1958 Plymouth Sedan v. Pennsylvania. 380 U.S. 693 (1984).

This case involved a warrantless stop and search of an automobile by srate
liquor control board offices. Cases of liquor without state tax seals were discovered.
The state sought forfeiture of the automobile. The Pennsylvania Supreme Court
allowed the forfeiture, rejecting the argument that the exclusionary rule applied to
civil forfeiture proceedings and confining the exclusionary rule to criminal cases.
The Supreme Court reversed and applied the exclusionary rule. The court there also
stated thatvehicles are not instrumentalities of crime because "there is nothing even
remotely criminal in possessing an automobile." This statement is undercut in DW I
cases where the vehicle itselfis essential to the crime. See,e.g., City of New Hope

and Bennis.
Similarly, the right against selfincrimination has been applied:

United Strtes v. United States Coin & Currency.401 U.S. 715,28 L.Ed.2d
434(1971).

Coin and Currency involved an action for forfeiture of money in possession
of a person at the time of his arrest for illegal gambling. The Supreme Court held
that the Fifth Amendment privilege against self incrimination could be invoked in

forfeiture proceedings.

Finally, due to its outstanding and entertaining facts, State v. Stagno is worth noting for the
reminder that ambiguities in criminal statutes must be read narrowly and strictly construed against

the government.

State of Alaska, v. Frank Stngno. 739 P.2d 198 (Ct. App. 1987).

Stagno was convicted of DW 1 for driving an airboat down a roadway. The
state sought revocation of Stagno's license to drive and forfeiture of the boat. The
court, relying on the principle of statutory construction that ambiguities in criminal
statutes must be narrowly read and construed strictly against the government, held
that driving a boat did not fall within the terms of the license revocation and
forfeiture statutes in effect at the time, but that discretionary license revocation might
be available. The relevant statutes have since been revised.



II. JTUNK AND ABANDONED VEHICLES

A. Program

The relevant statutes are set forth in AS 28.11. See Appendix C. Local provisions in Anchorage
are in Appendix D. The Ketchikan Gateway Borough provisions are in Appendix E. Forms for
Anchorage are in Appendix F and documents relating to the KGB program are in Appendix G-I.

1. Anchorage

The Municipality of Anchorage regulates both junk vehicles and abandoned vehicles, and
recognizes that these categories overlap. The Anchorage ordinances prohibit leaving ajunk vehicle
in public view for more than five days. Notice is required before ajunk vehicle can be seized. The
notice can be delivered by personal service or certified mail, and is also left on the vehicle. Notice
affixed to the vehicle satisfies the notice requirement if other methods of service on the owner are
unavailing. Any vehicle-junk or not-left unattended on a street or highway for more than 72 hours
is considered abandoned, under the Anchorage Municipal Code, and be impounded without notice.

State law defines any vehicle left unattended on or within 10 feet ofthe traveled portion of
a highway in excess of 48 hours as abandoned, and makes such vehicles subject-to impoundment
without notice. State law does not address individual junk vehicles per se.

Junk vehicles and abandoned vehicles may be sold atauction or destroyed after impoundment
and the provision ofpost-impoundment notice. The provision of notice may be by publication if the
owners are unknown. State statutes contain similar provisions, but do not provide for destruction.

The Municipality of Anchorage has recently been aggressively enforcing the ordinances
regarding junk and abandoned vehicles in its “Clean Sweep” program.

2. Ketchikan

In May of 1996, the Ketchikan Gateway Borough enacted an ordinance designed to address
junked and abandoned vehicles within the boundaries of the Borough. Some modifications are
currently under consideration. A copy ofthe ordinance as itwill appear ifapproved is attached in
Appendix E. The provisions are based primarily on state law and parallel the procedure in state law
for impoundment and forfeiture of motor vehicles. Main differences include the disposal by
crushing option, and the lack of certified mail service prior to impoundment.

The Ketchikan Gateway Borough is still evaluating and has not yet decided whether to take
advantage of the oppornanity to increase motor vehicle registration fees and use the proceeds to fund
a voluntary vehicle disposal system. The concept being considered would entail providing a service
through a contractor where an individual with a junked or irreparable vehicle which is ready for
disposal could deliver the vehicle to a disposal contractor free of charge or for a nominal fee for
proper disposal, but would pay a penalty if the vehicle were disposed of in an improper manner.



Short of this system, the Ketchikan system uses a combination of an administrative
enforcement officer and an administrative hearing process and a towing contractor. A copy of the
request for proposals inviting contractor bids is attached as Appendix G, and a copy of a sample
contract with the towing and disposal company is attached as Appendix H.

Schematically, what occurs is a vehicle may be observed that is eitherjunked or abandoned
or both. A notice is placed on the vehicle. A copy ofthis notice is provided to the State Troopers.
After the requisite time period has elapsed (five days forajunked vehicle or one, two or thirty days
for an abandoned vehicle), the vehicle is impounded and transported to the tow operator's storage
lot. An additional notice is provided. A copy of this notice is sent, certified mail, return receipt
requested, to any party with an ownership interest. The towing contractor also receives a copy.
After the time period within which the vehicle could be claimed has elapsed, the vehicle may be
auctioned (with an additionabnotice of auction provided) or destroyed. A schematic of the steps is

attached as Appendix I.

Vehicles which are missing VTN numbers and license plates are considered refuse and may
be impounded and disposed ofwithout notice.

This program has not been in effect long enough to report any particular results.

POTENTIAL WEAKNESSES INTHE KGB APPROACH

From discussion with City o fKetchikan Attorney, Steve Schweppe, the method contemplated
by the Ketchikan Gateway Borough takes three calculated risks which the City of Ketchikan does
not take with its program. These risks relate to possible differing interpretations of the state
abandoned vehicle statutes.

The first risk involves impoundment prior to service of notice by certified mail. The
Ketchikan Gateway Borough system proposes placing a warning notice on the vehicle, but not
providing notice by certified mail or publication until after impoundment. This manner of notice
is predicated on AS 28.11.040 which addresses notice after the vehicle has been impounded. The
City of Ketchikan follows a more conservative approach giving notice as provided for in AS
28.05.121 (certified mail, return receipt requested) prior to impoundment of the vehicle.

Second, associated with this difference in notice, the City of Ketchikan offers an opportunity
for a hearing as provided forin AS 28.05.131 prior to impoundment, while the Ketchikan Gateway
Borough system offers the opportunity fora "AS 28.05.131 hearing" following impoundment, but
prior to disposition of the vehicle. Additionally, if upon hearing the impoundment is determined to
be improper, then the Borough, rather than the owner, would bear the costs of impoundment and

storage.

The third calculated risk relates to disposal ofthe vehicles. Disposition of vehicles under AS
28.11.070 contemplates sale at auction. The Borough method only contemplates sale for those
vehicles ".vim an estimated value over S250. but that vehicles with less than that amount may be

discosod of bv crushing and destruction without auction.



There is no clear guidance on these points, and in view of the lack of specific direction
otherwise, the Ketchikan Gateway Borough has opted to try the more administratively convenient
method which: 1) interprets the notice in AS 28.11.040 as sufficient to satisfy due process and
maintains consistency with state statutes; 2) interprets the opportunity for a hearing following
impoundment, but prior to auction or destruction, as sufficient to satisfy the requirement for a
hearing conducted in the manner provided for under AS 28.05.131 - .141; and 3) interprets
destruction of low value vehicles as "not inconsistent” with disposal under AS 28.11.170.

Itis hoped that in the event there arejudicial decisions on these points in the future that the
Ketchikan Gateway Borough's interpretations will be upheld. This may be an area in which the
Alaska Municipal Attorneys' Association would want to recommend changes to the state statutes to
assist in streamlining the process.

3. State

The state procedures forimpoundment and disposal ofabandoned vehicles are set out in state
statute in AS 28.11. See Appendix C. Apart, from the language of the statute, there is very little
guidance for implementation. In many areas ofthe state, the efforts of State Troopers in impounding
and disposing ofabandoned vehicles are hampered by a lack of funds.

B. Due Process
Foran example ofdue process issues in an impoundment case, see:

Stvpmann v. Citv and Countv of San Francisco.557 F.2d 1338 (9th Cir.
1977).

This case involved a class action challenge to a California statute authorizing
removal of vehicles from streets and highways without prior notice and opportunity
for hearing and establishing a possessory lien for towing and storage fees. The
statute did not provide for a hearing either before or after the lien attached. Plaintiffs
did not pursue a challenge of the seizure, but focussed on the lien. The court held
that due process required a hearing within a reasonable period oftime.

SS/6M/CAR.WAR



APPENDICES
TO
“CAR WARS -
HOW TO TAKE THEM AND
HOW TO GET RID OF THEM™

By: Cliff John Groh and Scott A. Brandt-Erichsen

State Vehicle Forfeiture Statutes: AS 35.28.036 & AS 35.28.038

Anchorage DW1 Vehicle Impoundment Forfeiture Ordinances
(Anchorage Municipal Code Section 9.28.020-.027)

AS 28.11, Regarding Abandoned Vehicles

Anchorage Municipal Code (AMC) 15.20, Regarding Public Nuisances
Ketchikan Gateway Borough (KGB) Code 29. 30

Anchorage Impound Notice for Abandoned/Junk Vehicles

KGB Impound Request For Proposal

KGB Sample Contract For Disposal of Abandoned Vehicles

KGB Schematic For Disposal of Abandoned Vehicles

DW I Enforcement Grant Funded Overtime, Anchorage Police
Department, January, 1994 - September, 1996
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Portland’s Forfeiture Program Executive Summary
EXECUTIVE SUMMARY

Many drunk drivers are seemingly impervious to traditional sanctions and
continue to drive when their licenses are suspended or revoked. Since 1989, Portland
has used asset forfeiture to deprive these drivers of the instrumentality of their offenses:
their vehicles. While Portland’s asset forfeiture program is unique and innovative, it has
arisen in the context of a burgeoning of policies nation-wide extending forfeiture to ever
more areas of law enforcement. Yet even as forfeiture’s targets have multiplied, serious
study of its effectiveness has been neglected. In Portland, as in the rest of the nation, a
question whose answer is crucial to the success of asset forfeiture has remained
unanswered. Does the seizure of instrumental assets actually disrupt criminal

activity and incapacitate or deter criminals? In Portland, it now appears that it

has.

This study employs multivariate statistical analysis techniques to arrest data
covering five years of forfeiture enforcement. With race, age, sex, prior arrest history
and level of police enforcement held constant, perpetrators whose vehicles were seized
could reliably be expected to be rearrested on average halfas often as those whose
vehicles were not The most plausible explanations for this result point to a reduced

threat to public safety from these problem motorists as a result of Portlands

forfeiture program.

It is hoped that the informaiion contained in this report will aid policy makers in
informed decision making. Portland should share its experience through contacts
with local, state and national law enforcement agencies, and encourage research on

the effectiveness of forfeiture in combating the other activities against which it has

been deployed.

Read College Public Polic’- Workshop - Portland Police Bureau * August. 199



Portland’s Forfeiture Program Background and Introduction

BACKGROUND AND INTRODUCTION

Forfeiture™s Inpact on Orine: Past Researchand Debate
The Reed Forfeiture Project

This study is a successor to another study of asset forfeiture initated in the Fall of
1991 by Professor Stefan Kapsch, director of the Reed College Public Policy Workshop
(PPW). The PPW isa organization dedicated to the empirical study of “ideas in good
currency” — policy issues generating great public interest and debate. Forfeiture was
then and remains now such an issue. After languishing in relative disuse since prohibition,
the wars on drugs and organized crime promulgated new statutes and an explosion of
interest which revived First criminal and ultimately civil forfeiture as common
prosecutorial tools. Across the nation in the late 1980s, many state and local jurisdictions
passed measures authorizing novel uses of forfeiture against crime. In 1989 one such
measure, Portland’s Forfeiture Ordinance, began targeting problem drunk drivers. For
the PPW, the Portland forfeiture program promised to afford a unique opportunity for
empirical investigation of forfeiture’s effectiveness against a highly recidivistic group of
lawbreakers. The forfeiture study consisted of two stages: a comprehensive review of the

literature on forfeiture in general and a survey to study Portland’s program.

PPW researchers discovered an abundant body of literature regarding the legal
issues surrounding forfeiture, but they were surprised to find little material relating to
forfeiture’s effectiveness in deterring crime. This dearth of research was even more
bewildering in light of the frequency with which they found the effectiveness of forfeiture
cited in justification of its employment. The introduction to their report states:
“Considering the appeals that the courts so often make to the effectiveness of forfeiture

as an apology for occasional abuses, it is astounding that so little empirical evidence of

Reed College Public Policy Workshop  Portland Police Bureau - August. 1996



Portland's Forfeiture Program Background and Introduction

that effectiveness has been produced.”l Since the 1991 report, forfeiture has continued
to be a frequent topic of articles inacademic and legal publications, as well as the subject
of court decisions and public debate. Unfortunately, this attention has done little to
provide any systematic evidence of forfeiture’s widely touted effectiveness against any

of the many types of crime against which it is now frequently used.

The Federal “W ar on Drugs”

According to the U.S. Justice Department Executive Office for Asset Forfeiture
(EOAF), “[t]he mission of the Department’s Asset Forfeiture Program is to maximize the
effectiveness of forfeiture as a deterrent to crime.”2 While, in the opinion of the EOAF,
‘“revenue is an ancillary benefit,"3and not the primary goal of the forfeiture program, the
amount of revenue derived from seizures and deposited in the Asset Forfeiture Fund
“serves as a barometer to measure the success of the program.” This amount has grown
from S27 million deposited in FY 1985 to more than one half billion dollars in FY 1993,

and totals over S3.2 billion since the Fund’s inception in 1985.5 Excluding special

1 Kapsch, et al., Forfeiture: History, Precedents, and Current Debate (1991)
(unpublished report of the Reed College Public Policy Workshop Forfeiture Project,
on file with the Secretary of the Division of History and Social Science, Reed

College).

2. Exec. Off. for Asset Forfeiture, U.S. Dept of Justice, Annual
Reportofthe Dep’t of Justice asset Forfeiture Program at v (1994)
[hereinafter EOaF ANNUAL REPORT].

3. |d at 15.
4, |d at 16.
. 0
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Portland’s Forfeiture Program Background and Introduction

deposits related to the Drexel Burnham Lambert case in 1989 and the Michael Milken

case in 1991, regular deposits have increased in each year of the Fund’s existence.6

If the fund truly is a barometer of the Asset Forfeiture Program’s objective of
deterring crime, we might expect to see an impact on the U.S. drug supply which roughly
mirrors the growth inannual asset seizures. Yet in the case of cocaine, the flagship target
of the national “war on drugs,” prices have remained consistently low and purity has
remained consistently high in recent years. The number of individuals reporting using
cocaine at least once a week has remained relatively constant over the same period.7
While the number of people reporting inmequent use of the drug has dropped dramatically
since the mid-1980s, it is not clear whether this drop is related in any way to the Asset
Forfeiture Program, or if it is the result of increased drug education, cultural trends or a
combination of factors.3 Absent a better measure of the impact of the Asset Forfeiture
Program than the mere value of assets seized, it remains an open question whether,
“[ajsset forfeiture has proven to be an effective tool in stripping criminals of the
instrumentalities and proceeds of their illicit activities,” as Attorney General Janet Reno
asserts,9or whether criminals have merely absorbed the costs imposed by the Program as

an inevitable cost of doing business in the multi-billion dollar international drug trade.

6. Id. at 15.

7. Nat’l Narcotics Intelligence Consumers Comm. (NNICC), u.s.
Drug Enforcement . Admin.. The NNICC Report 1993: The Supply of Illicit
Drugsto the Untted States 1(1994).

8. See id. at 1.

9. Att’v General Janet Reno. Foreword to EO.Ar REPORT, Supra note 2.

Reed Coileae Public Policy Workshop - Pnrdund Police Bureau « August. 1995



Portland’s Forfeiture Program Background and Introduction

State and Local Efforts

At the state and local level, a number of law enforcement jurisdictions have
implemented enforcement programs which have included the use of forfeiture and other
forms of administrative property seizure against a variety of criminal activities. Studies
evaluating these programs, some of them quite sophisticated, nevertheless fail in a variety
of ways to conclusively assess the effectiveness of forfeiture in any of the capacities in

which it has been employed. Some efforts studied have targeted the “supply side" of

criminal activities.

. In Phoenix Arizona, the attorney general's office used forfeiture to seize
the assets of "chop shops” which dismantle stolen cars and sell their parts.
Even asjudgements under the program topped five million dollars, auto
theft continued to increase far more quickly in Phoenix than nationally.
The report was unable to.conclude whether the theft rate would have
increased even more had the program not been in place, or whether the

effort was simply ineffectual.l0

* In New York City, civil forfeiture was used to evict drug dealers from
privately owned buildings by threatening or actually effecting the seizure
of the properties. The program has been successful in removing problem
drug dealers from chronically afflicted properties. The report does not
address to what extent or whether drug activities resumed in the targeted
properties after the evictions, nor the degree and duration of the
disruption of the activities of the individual dealers evicted."

10. Peter Finn & Maria O’Brien Hylton, Nat’l Inst,of Justice, U.S.
Dep’t of Justice, Using Civil Remedies for Criminal Behavior: Rationale,
Case Studies,and Constitutional Issues 31-35 (1994) (hereinafter Using Civil

Remedies].

11. 1d. at 46-49.

Read College Public Policy Workshop - Portland Palien Bureau » Aw’ust. 199
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Portland’s Forfeiture Program Background and Introduction

Other efforts have attempted to control or hold accountable individuals who use

drugs, or.whose possession and use of legal but controlled items, such as weapons, poses

a threat to society:

. In Maricopa County, Arizona, a “demand reduction” program was
implemented whic& included the seizure of the vehicles of individuals
caught purchasing any quantity of illegal drugs.12 Although a follow up
study was conducted, it did not assess any independent effects of asset
forfeiture in achieving the program’s objectives.13

In Los Angeles, authorities seized weapons from the mentally ill absent
the commission ofa crime and without search warrants under the Welfare
and Institutions Code. While the report notes reasons why this strategy
should have been effective, it offers no hard evidence that it actually
reduced violence among the mentally ill or that the confiscated weapons.

were not simply replaced. X4

Some programs have used forfeiture in combatting both supply and demand of

illegal drugs:

. As part of “Operation ‘Caine Break," a multi-pronged attack on the
activities of drug dealers and users in Birmingham, Alabama, 32 vehicles
were seized from 80 individuals charged with soliciting narcotics from
undercover officers. During and after the operation, violent and property
crimes in the targeted areas of the city stayed reladvely constant, in
contrast to sharp rises in other areas of the city. However, since forfeiture
was only one pan of a larger strategy, it is impossible to determine the
extent to which it independently influenced this outcome. The report also

12. Jan Chaiken, et al,, Nat’lInst. of Justice, U.S. Dep’t ofJustice,
Multuurisdicttonal Drug Law Enforcement Strategies: Reducing Supply

and Demand 7-9 (1990).

13. SEEJohn R. Hepburn, etal.. N at’l Inst. OfJustice. Ded’t of Justice.
Do Drugs. Do Time: ANEvaluation ofthe Maricopa Count/ Demand

Reduction Progr.am (1994).

14. Using Civil Remedies, SUPIA note 10, at 26-30.

Reed College Public Poticv Workshop = Portland Police Bureau  August. 1995
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Portland’s Forfeiture Program Background and Introduction

fails to address the concern that the reported results are consistent with
the possibility that rather than reducing crime in Birmingham, ‘Caine
Break merely caused criminals to relocate their activities to non-targeted

+ areas of the city.5

. In San Diego, asset forfeiture was used vigorously against dealers and
purchasers as part of a comprehensive strategy to combat drug sales and
use. While sophisticated multivariate techniques were used to test the
effectiveness of certain elements of the strategy in obtaining convictions
of suspects, no such techniques were employed to assess the effectiveness
of forfeiture. A survey of offenders assessed their opinions on the
importance of asset seizure in reducing drug use and sales. Offenders
were ambivalent: 41% claimed that asset seizure was very important in
achieving these goals, 41% said it was not important at all, and the
remaining 18% felt that it was only somewhat important. W hile the report
draws interesting conclusions about offender psychology from these
results, it rightly does not attempt to draw any conclusions about the
usefulness of forfeiture from them.®%

While all of these studies provide interesting information on how forfeiture is
being employed around the country to address a variety of law enforcement needs, none

provides any conclusive evidence of forfeiture’s effectiveness as a deterrent of crime.

Forfeiture and Policy Making: Need for Study

If any conclusive studies of forfeiture’s effectiveness do indeed exist, certainly
none have reached the attention of those who would have the greatest stake in citing their
outcomes: the policy makers, public officials and academics who regularly square off in

the forfeiture debate. Several papers delivered to a 1994 New York Law School Law

15. Craig D. Uchida etal. National Institute of Justice, U.S. Dep’t of
Justice,Modern Policing andthe Control of lllegal Drugs:Testing New

Strategies in Two American Cities 33-51 (1992).

16. Susan Pennelland Christine Curtis. Nat’l Inst, of Justice. u.s.
Dep’t of Justice. Drug Control Strategies in San Deco: Impacton the

Offender 152(1994).
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Portland’s Forfeiture Program Background and Introduction

Review symposiuml7 debating forfeiture assert that forfeiture is an effective crime
deterrent. Yet none cites statistics which adequately substantiate this claim. Ata 1993
congressional hearing in which civil forfeiture came under intense criticism sparked by
well-publicized tales of abuse, a U.S. representative,13 a state representative,19a high
ranking Department of Justice official,and a county sheriff2Lall characterized forfeiture
as a "powerful weapon" against crime. Yet none cited studies to substantiate this
characterization, nor do any documents entered into the record of the hearing contain
references to any such studies. A 1992 report by the Bureau of Justice Statistics on drug

crime characterizes forfeiture in an almost identical manner, again without citation of

evidence.2

In academic and legal journals, in government repons, and ultimately before the
political bodies where policy is shaped, forfeiture continues to be portrayed as a potent
weapon against crime without the benefit of any systematic knowledge of its

effectiveness. This does not seem to be the result of disingenuousness, but ratherof a

17. symposium, What Price Civil Forfeiture? Constitutional Implications
and Reform Initiatives, 39 N.Y.L. SCH. L. REV. 1(1994).

18. Review of Federal Asset Forfeiture Program: Hearing Before the
Subcomm. on Legislation and Nat'l Security ofthe Comm, on Gov't Operations,
103d Cong., 1st Sess. 11 (1993) (statement of Rep. McCandless).

19. 1d. at 56 (statement of Florida State Rep. Elvin Maninez).

20. 1d. at 71 (statement of Cary H. Copeland, Director and Chief Counsel,
Executive Office for Asset Forfeiture).

21. 1d. at 307 (statement submitted for record of Robert L. Vogel, Sheriff,
Volusia County, Fla.).

22. Bureau of Justice Statistics, U.S. Dep't ofJustice,Drugs, Crime,
.and the Justice System 186(1992') [hereinafter 1992 Drug Crime Report] (calling

forfeiture a "powerful sanction against illegal drugs™).
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Portland’s Forfeiture Program Background and Introduction

pervasive conflation of the power of forfeiture to seize assets, which neither proponents
nor critics doubt, with the power of forfeiture to deter crime, which is untested. The two
are not synonymous. The words of Caiy H. Copeland, Director and Chief Counsel of the
EOAF, suggest a martial analogy which illustrates why this distinction is crucial to the
forfeiture debate. Copeland states: “Asset forfeiture can be to modem law enforcement

what airpower is to modem warfare: it attacks and destroys the infrastructure of criminal

enterprises."23

No matter how tactically successful airpower may be in destroying targets, if it
fails to materially effect the ability of the enemy to wage war, then strategically it is little
more than a waste of ordinance. The value of assets seized has little relevance to the
effectiveness of forfeiture in achieving its stated goals if the deprivation of those assets
neither deters criminals nor incapacitates them from engaging in further crime. Forfeiture
is also of little practical use if its benefits are outweighed by the “collateral damage” —
the unfortunate but inevitable civilian casualties, in current military euphemism — it
inflicts. The need for proof that the benefits of forfeiture are tangible and significant
increases with every CauSe celebre whose tale of alleged injustice is trumpeted in the
newspaper headlines and paraded before congressional committees. Without knowing
whether forfeiture achieves its ends, it is impossible to state whether the costs of its
occasional abuse are justified. Rational public policy making requires well-defined,

quantifiable assessments of what forfeiture has and has not achieved. Such assessments

are sadly lacking from current policy debate.

23, ‘Department of Justice Asset Forfeiture Prosrc.m: Hearins Before the
Subcomni. on Lesislation and Nat'l Security of the Comm, on Gov't Operations,

102d Cong., 2d Sess. 85 (19921

Reed College Public Polico Workshop * Portland Poiice Bureau » August. 1995
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Portland’ Forfeiture Program

User Accountability

The most well known, debated and publicized aspect of forfeiture in the U.S. in
the last decade has been the.gooperative efforts of federal, state and local law enforcement
authorities to wage the war on drugs against the various parts of the organizations which
supply narcotics, from the giant international cartels to the dealers on the street.
However, asset forfeiture programs aimed at “[ensuring] user accountability” 11 have been
employed in various jurisdictions at least since 1986.5 Typically, these efforts have
targeted the demand-side of the drug equation, seizing the property — typically vehicles
— of users who attempt to purchase drags. Portland has taken this approach to new
areas by using forfeiture to target other crimes in the commission of which a motor
vehicle is instrumental. Under Portland’s Forfeiture Ordinance, in effectsince December
of 1989, vehicles may be seized and forfeited from offenders arrested for driving while
their licenses are suspended or revoked (DWS) if the suspension resulted from driving
under the influence of intoxicants (DUII), and from offenders who are arrested as habitual
traffic offenders (HO) — people who have committed three or more serious traffic

offenses, at least one of which must be a DUE to meet the criteria for forfeiture.2

24. 1992 Drug Crime Report, SUPIA note 22.

25. Todd S. Purdum, New York Police Now Seizing Cars in Arrestsfor
Possession of Crack, N.Y. Times, Aug. 5,1986, at Al-1. (describing cooperative
effort between U.S. DHA and New York Police Department to seize vehicles of
persons attempting to purchase small amounts of "crack” cocaine); Kirk Johnson,
Seized, N.Y. TIMES, Oct 14, 1986, at B 1-1 (reporting results of first month of New

York seizure effort).

26. The Ordinance also authorizes the seizure of vehicles which are used in
connection with the solicitation of prostitutes. The effectiveness of this aspect of the

forfeiture program is nota subject of this study.

Reed College Public Policv Workshop = Portland Police Bureau « August. 1995
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Questions and Concerns

Portland’s program raises a number of questions and issues. Drinking and driving
is a devastatingly serious problem, a problem which is made more troublesome by the fact
that many perpetrators are hard-core recidivists whose behavior seems to be all but
impervious to modification.by means of conventional sanctions. The Forfeiture Ordinance
targets these individuals specifically, since one must be a repeat offender to be subject to
its provisions. Does seizing these people’s vehicles succeed where other measures often
fail, or, as some suspect, do they simply replace the seized vehicles with unregistered

“junkers” and continue to drive?

In addition to the impact of the Ordinance on offenders, its impact on taxpayers
and law-abiding citizens must be considered. Contrary to popular (and often cynical)
beliefs about the financial benefits of asset forfeiture to law enforcement, the Portland
forfeiture program costs more to administer than it takes in from sales of seized poperty.
Most vehicles seized are never auctioned, but are instead released to third parties, such
as spouses and lenders. Of those that are forfeited and auctioned, most tend to be older
vehicles of relatively little value. Another concern with the widened use of forfeiture by
law enforcement is its perceived potential for abuse. Although the Portland Ordinance
contains important safeguards and is administered by men and women of the highest
integrity, the entrustment ofsuch a powerful tool to the hands of law enforcement should
be accompanied by clear benefits to public safety. Only if the program is effective in
protecting lives on the highways by depriving drunks of their weapon of choice will the

real cost in tax dollars and potential cost in liberty seem worth paying.

The 1992 Survey of Offenders

In the Spring of 1992, the PPW conducted its planned survey to examine the

effectiveness of the Portland program in deterring alcohol-related driving activity. The

Reed College Public Policy Workshop - Portland Police Bureau = August. 1995
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study was designed as a phone survey of a target group consisting of households of
offenders, as well as of a control sample of households selected at random from the
Portland metropolitan area. It was decided to request to speak with the individual in each
household with the birthday nearest to the survey date rather than ask to speak to the
offenders directly. It was»felt that asking for offenders by name and posing questions
relating to their criminal histories might result in a large number of refusals, hang-ups or
untruthful responses. The survey was conducted in cooperation with the Portland Police

Bureau (PPB) using the facilities of the PPW and funded through a grant from the Rose

E. Tucker Charitable Trust.

Analysis of the data from the survey unfortunately revealed problems with the
target group data Ofthe 194 households surveyed in the target group, only 78 reported
that any member had been stopped for DUII. «Of those, only 12 reported having had a
vehicle seized or forfeited. This was especially puzzling given the care with which the
survey instrument had been adapted from instruments which had already been tested and
found to be relatively reliable. It must be concluded either that the perpetrators were no
longer or never had been at the phone numbers provided from the PPB computer files,
or that the respondents did not answer accurately or truthfully on a wide scale. While
there are no doubt important methodological lessons to be learned from the 1992 survey
results, they cannot be used to answer the question of whether Portland’s forfeiture

program has been an effective crime deterrent.

The Current Study

The current research effort seeks to answer this question using offender data
acquired internally from PPB, rather than from a survey. For the purposes of this
investigation, the broad notion of deterrence is addressed operationally along the lines of

the familiar dichotomy between general deterrence and specific deterrence. General
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deterrence is the reduction in criminal activity caused by the threat of a sanction in those
potentially subject to its imposition. Specific deterrence is the reduction in criminal
activity caused by the imposition of a sanction in those to whom it has actually been
applied. Despite exploration of a variety of techniques to circumvent the inherent
shortcomings of arrest data, the I k of crucial information regarding individual
knowledge and perceptions of forfeiture as a sanction prevented a methodologically sound
assessment of the general deterrent effect of the forfeiture program. This study therefore
focuses on the impact of forfeiture as a specific deterrent in reducing rearrest rates among
those whose vehicles have been subjected to it. The body of the report is organized in
three sections. Data describes the sources from which the data for the study were
collected and the organization of the data file used in the analysis. Methods gives an
account of the rationale behind the choice of the statistical model employed, as well as a
discussion of the basic concepts involved in regression and event-history analysis. It is
written for the interested layman with little knowledge of statistics and may be glossed
over by those either familiar with the subject matter or wholly uninterested by it. Results.
repons and discusses the interpretation of the outcome of multivariate analysis which tests
the effect of the forfeiture sanction on rearrest rates among a sample of offenders. The
study as a whole should be of interest to policy makers and law enforcement officials in
Portland, as well as to those from other jurisdictions who wish to implement similar

programs or evaluate the effectiveness their own forfeiture efforts.
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MIA

Sauxross

The data for this study were acquired from PPB’s Portland Police Data System
(PPDS), from the PPB As*set Forfeiture Unit’s vehicle seizure records, and from the
monthly reports of the PP;S Traffic Division. The PPDS data consists of all citations
issued from January 1, 1989, to December 31, 1994, for DUII, felony DWS, and HO (N
= 22,525). Data prior to 1989 were unavailable due to regular purging of old citation
records by the Data Processing Division. Multiple citations may be issued for a single
custody, and of course many perpetrators have multiple citations. Each record of a
citation contains variables for unique PPB perpetrator and custody identification numbers,
allowing grouping and relational linking of records by perpetrator or custody. There are
21,220 unique custodies and 16,801 unique perpetrators represen* | in the PPDS data

set.

The vehicle seizure data consist of records for all seizures of vehicles for felony
DWS or HO subsequent to the institution of the forfeiture ordinance in mid-December,
1989 (N = 746). Traffic Division data consist of arecord of hours patrolled by Traffic
Division officers by shift (morning or evening) and the total number of DU ITcitations they
issued for each month from January, 1986, to December, 1993. There are gaps of missing
values in these data due to transitions in record-keeping staff. The data sets for all

analyses were created via manipulation of these three sources.

Qrganizadon
Unobserved Sources of Heterogeneity

Any individual charged with HO. or with felony DWS durina a license suspension

for DLTI. is potentially subject to vehicle seizure and subsequent forfeiture. In answering
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the question of whether having a vehicle seized specifically deters, we wish to examine
whether rearrest rates differ between individuals arrested for HO or felony DWS based
on whether or not their vehicles were seized at the time of initial arrest. Ideally, there
should not be any unobserved sources of heterogeneity — unmeasured differences
between groups — which make people inone group more or less likely to be arrested
than those in another. For example, if seizure were only applied to offenders with
particularly egregious driving histories, and data about those driving histories were
unavailable for inclusion as controls in analysis, we would be unable to sort out the effects
of forfeiture on recidivism from the effects of having such a driving history. Fortunately,
this is not the case. However, there is one difference which we must consider between

the group of individuals whose vehicles were seized and the group whose vehicles were

not.

We know that all individuals whose vehicles were seized for felony DW S were
operating under a suspension for an alcohol related offense, since such a suspension is a
criterion for seizure. However, due to the way that offenses are coded in the PPDS data
and the purge by PPB Data Processing of all data prior to 1989, it is impossible to know
whether the license of an individual charged with felony DWS whose vehicle was not:
seized was suspended for an alcohol related offense or for some other reason. However,
the non-alcohol related license suspensions during which a felony (as opposed to
misdemeanor) DW S citation may be issued are generally related to severe and relatively
rare offenses, such as suspensions for negligent vehicular homicide or hit-and-run.27
Consequently, only a very small proportion of felony DWS citations are given to
individuals whose licenses were suspended for non-alcohol related reasons. This fact, the

fact that we may introduce controls for recent alcohol related driving convictions from

27. OR.rev. Stat. § Si 1.182(3) (1993-94).
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the available data, and the large sample size all make it unlikely that the inevitable
inclusion.of non-aJcohoi related felony DWS custodies in the group whose vehicles were

not seized introduces significant bias.

It should also be noted that even if any bias were introduced by the inclusion of
such custodies, such a biaS'would be conservative with respect to the effect of vehicle
seizure on rearrest, ifone assumes, plausibly, that offenders charged with felony DWS for
driving during non-alcohol related suspensions are less likely to be subsequently commie
alcohol-related offenses. All individuals charged with felony DWS whose vehicles were
seized are known to have been operating during an alcohol related suspension. Some
individuals charged with felony DWS whose vehicles were not seized presumably were
operating under non-alcohol related suspensions. If the non-seizure group as a whole
were somewhat less likely to offend, then any reduction of the risk of rearrest attributable
to having one’s vehicle seized would be underestimated, since the group of individuals
whose vehicles had been seized would be in general more likely to offend. Since the null
hypothesis we wish to reject is that seizure has no effect in reducing recidivism, if seizure
exhibits such an effect in analysis, we can be certain that this effect is not due to an
unobserved source of heterogeneity related to the inclusion of non-alcohol related felony

DWS custodies, and that if the estimation of this effect is at all in error, then such an error

is on the side of conservatism.

Structure of the Data Set

With this in mind, the data set was chosen to consist of all custodies between
January 1, 1990, and December 31,1994, for which a citation for felony DWS or HO was
issued (N = 5,493). Only custodies for 1990 and later were used to allow the creation of
a variable for number of prior offenses in the previous year. Since no data exist prior to

1989, including cases prior to 1990 in the analysis would have introduced bias, as the
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prior unrest variable for such cases would not reflect a full year of data, as it would for all
subsequent cases. For each case, a variable was created for the date on which the next
subsequent felony DWS, HO or DUII arrest was observed for the individual involved in
the custody. Many individuals were not rearrested within the observation period. A
“dummy variable,” that is, a dichotomous variable having the value of either one or zero,
was created to indicate whether the rearrest variable contained the date of a subsequent
arrest, or whether there was no rearrest observation in the study period. Cases for which
there was no rearrest are considered to be censored, by the end of the study period.
Censoring of data is discussed in the methods section, below. Another dummy variable
was flagged to indicate cases where there had been a vehicle seizure at the time of arrest
(N =610).25 An additional dummy variable was flagged for cases for which the vehicle
was subsequently auctioned (N = 226). In addition to these variables, each case contains
a variable for age at time of offense and a dummy variable indicating the sex of the

subject. The race of the offender was broken down in to six categories: White, Black,

Hispanic, Asian, American Indian and Other.

Enforcement Level Covariate Vector

It is likely that the probability of being arrested at any given time depends in part
on the level of police enforcement in effect at that time. Traffic enforcement is carried out
both by the officers of the Traffic Division and by regular patrol officers on the street.
There are, unfortunately, no available data on Bureau-wide traffic enforcement activity.

Missing data can often be extrapolated from available data if a model with reasonable

28. Due to errors in data entry in the PPDS system, a number of custodies
where a citation for DWS was issued were not included in the samde, and thus there
are fewer cases in the data set corresponding to seizures than there were actual
seizures. As there is no reason to believe that these cases are not missing at random,
their omission presents no difficulties for the data analysis.
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assumptions can be fitted which reliably predicts missing values as a function of other
complete data. The Traffic Division in the past has issued monthly reports containing
information on its patrol activities. Complete data does exist for the total number of DU I
citations issued per month Bureau-wide through December, 1994, as well as for the
numberof DUE citations per month issued by the Traffic Division through August, 1993.
Ifa model were found which could reliably predict Traffic Division hours patrolled as a
function of Traffic Division DUII citations issued, then this model could be used to
predict Bureau-wide patrol hours on traffic enforcement from Bureau-wide DUII citations
issued, assuming that regular officers, when engaged in traffic enforcement, are

approximately as efficient at issuing citations as Traffic Division officers.

Unfortunately, the best model capable of being constructed with the available data
was only able to account for approximately 39%.of the variance in Traffic Division hours
patrolled as a function of Traffic Division citations issued. Introduction of controls to
account for seasonal variation in offense rates did not significantly improve the model.
In other words, approximately 60% of the variation in DUE citations issued by the Traffic
Division is accounted for by factors other than hours patrolled and seasonal variance. A.s
sufficient data is not available to reliably predict missing values for Traffic Division hours
patrolled, there is no way to predict Bureau-wide traffic enforcement, even if the

assumption of equal enforcement efficiency were justified.

While we cannot extrapolate the total Bureau-wide traffic enforcement, the
number of patrol hours by the Traffic Division in the evening (when most citations are
issued) does significantly predict over 37% of the variance in Bureau-wide DUE citations
issued. Traffic Division evening patrol hours may therefore be asignificant predictor of
a portion of the variance in the likelihood that an individual will be arrested for DWS,
DUII or HO at any given time. We may test this hypothesis by analyzing the subset of

cases for which complete Traffic Division evening patrol data are available. The data on
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Traffic Division enforcement were used to create for each case a vector of 44 variables
containitlg values for hours patrolled in each of the up to 44 months subsequent to the
date ofarrest for which data exist. Although this is less than ideal, the subset of complete
cases from January, 1990, through August, 1993, is sufficiently large to allow testing of

whether Traffic Division hours patrolled had a significant effect on rearrest rates.
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Regression
Basic Concepts

Fitting a model to data which estimates how the value of a dependent variable,
such as time to rearrest, depends on values fora number of independent variables, such
as age, sex, vehicle seizure, etc., is usually accomplished by means of multiple regression.
While there are many types of regression, in general each employs a ‘“regression
equation” which expresses the dependent variable as a function containing terms for each
of the independent variables. Constants for each of the independent terms in the
regression model are estimated in such a way as to maximize the goodness of Fitof the
predicted values with the actual values observed for the dependent variable. The
significance of the contribution of a variable, that is, the likelihood that the variation in the
dependent variable explained by it is attributable to random chance (often measured by
the statistic [J), can be assessed by constructing a restricted model from which the variable
is omitted, and comparing the improvement of fit of the full model (including the variable)

over the restricted model, given certain other parameters.

Problems with Time-to-Event Data

The most common regression methods are often inappropriate for analysis of the
effects of independent variables on a dependent variable containing time to an event. In
most techniques, values for the dependent variable be a number or must be dichoiomous
categorical. Although these methods can be used with time-to-event data, for example,
if the dependent variable is coded to reflect whether or not, or how often, an event has
occurred in an arbitrarily specified follow-up period, such an approach is wasteful of
information for a number of reasons. First, and most obviously in the present case, all

custodies whose follow-up period extends beyond the end of the study period would have
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to be eliminated from analysis, since we could not specify a value for the dependent
variable for them. Ifthe follow-up period were, for example, one year, no custodies after
December 31, 1993 could be used as cases in the analysis, since the period for which data
exist ends December 31, 1994, and these custodies would not have a full year of
subsequent observations for the determination of the dependent variable. Second, even
for cases where the initial offense occurred before December 31, 1993, information about
reoffenses which may occur subsequent to the follow-up period would be lost to analysis.
Lengthening the follow-up period only reduces the number of usable cases by lengthening
the period prior to the end of the study in which cases could not be used, while
ameliorating the loss of cases by shortening the follow-up period exacerbates the loss of

potentially interesting reoffense data beyond the follow-up period.

A third preblem with customary regression techniques when applied to time-to-
event data is apparent when we consider that in the case of criminal recidivism, the
amount of time from initial offense to reoffense is highly interesting. This information is
available in our data set, but is wasted when only whether or how often an individual is
rearrested within a given period is considered. It might be thought that this deficiency
could be corrected in a linear regression model by using time to reoffense as the
dependent variable. However, for individuals who are not rearrested by the end of the
study period, the value of the dependent variable is unknown, or censored, by the arbitrary
imposition of the time cut-off at the end of the study period. Assigning the end date of
the study period to the dependent variable would introduce bias by underestimating the
actual time to reoffense in most cases, while assigning any other date would be completely
arbitrary and result in an under or overestimation for an unknowably large part of the
sample. The only other alternative would be to treat censored cases as missing, and thus
exclude them from analysis, introducing yet a different bias and losing valuable cases. A

further problem with common regression methods for time-to-event data is the fact that
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certain independent variables, such as an individual's age, are not constant, but varv
through time. Ordinary regression techniques offer no way to estimate the effects of time-

dependent variables. A different approach is obviously needed.

EventHistoryAnalysis®
Basic Concepts

The various techniques of event history analysis are superior to other regression
techniques for lime-to-event data in that they allow censored observations adequately to
be taken in to account, and they permit the use of time-dependent variables. A number
of concepts are common to all methods of event history analysis. A case for which an
event, such as reoffense, could occur at some time is said to be “at risk” at that time. The
total number of cases at risk in any given time period is known as the “risk" set. The
probability that an event will occur in aparticular time period for a particular case in the
risk set is termed the “hazard rate.” Certain event history models incorporate regression
techniques to allow the estimation the effects of covariates on hazard rates. Of these, the
Cox proportional hazards log-linear regression model3is especially powerful and non-

restrictive, given that certain assumptions are adequately fulfilled.

29. See PAUL D. ALLISON, EVENT HISTORY ANALYSIS: REGRESSION FOR
Longitudinal Event Data (1984), for an accessible discussion of the various
techniques of event history analysis and their relative merits.

50. D. R. Cox, Regression Models and Life Tables, 54 JOURNAL OF THE
Royal Statistical Society. Series B at 187 (1972).

Reed College Public Policy Workshop ¢ Poriland Police Bureau ¢ August. 1995



Portland’s Forfeiture Policy Methods
Advantages of the Cox Proportional Hazards Model

Two of the advantages which Cox models have over many other methods of event
history are worthy of note. First, as we have noted, certain covariates, such as the a»e
of aresearch subject, may change in value during the time that the subject is at risk, and
Cox models can use time-dependent variables in regression analysis. Second, many other
continuous-time methods use “parametric’ models. Such models require the researcher
to specify prior to analysis the over-all form of the hazard rate as a function of time.
Often, there is very little information available on which to base such a specification. As
“non-parametric” models, Cox models require no specific assumptions about the form of
the underlying hazard function, and are thus much more general and flexible than
parametric models. It is primarily because the Cox model combines the use of time

dependent variables with anon-parametric model that it has become the method of choice

for event history analysis when it is appropriate.

The Proportionality Assumption

Cox models are not, however, always appropriate for all data. For a Cox model
to be appropriate, it must be assumed that the effects of differing values for the
independent variables are proportional over time. For example, if the covariate "sex" is
included in the model, the Cox model is appropriate just in case the hazard function for
males differs from that for females only by a constant factor at all times. A simple
statistical method of checking proportionality with respect to a variable is available by
means of testing the significance of the effect of the interaction of that variable with the
log of the time on study minus the log of the mean time to event for the entire sample. If
the effect of this interaction variable is not significant at a chosen level of significance (as
it is not for the variables used in this analysis atpsO.Of), then the data may be assumed

to be roughly proportional and the Cox model may be used.3

Reed College Public Poiicv Workshop « Portland Police Bureau * August. 1995



Portland's Forfeiture Policy Methods

Stepwise Regression and Model Building

Building the best model for predicting observed values of a dependent variable
involves testing candidate independent variables for inclusion and removal from the model
such that the final model contains only those independent variables which contribute
significantly to the overall goodness offit of the model, and excludes those which do not.
With any more than a few explanatory variables, manually building a model can be very
time consuming. A stepwise regression is an automated procedure for performing this
potentially tedious task. In our analysis, variables considered likely to contribute to the
model based on theoretical considerations and exploratory results were included in the
model on the first step, and those considered unlikely to make a significant contribution
were excluded. In subsequent steps, variables in the model were tested for removal and
variables not in the model were tested for inclusion. Variables were removed if their
removal did not significantly degrade the predictive accuracy of the model, and were
included if their inclusion significantly improved the model (p to includesO. I, p to
removea0.15). Significance levels were calculated using the maximum partial likelihood
ratio method. Stepwise regression proceeds iteratively until no variables meet the

significance criteria for inclusion or removal. The variables still remaining at this point

constitute the final model.

Constant explanatory variables tested for inclusion and removal were the sex and
race of the subject, the number of prior felony DWS, HO or DUII offenses in the

preceding year, whether the subject's vehicle had been seized at the time of custody, and

31. Hans-Peter Blossfeld etal., Event History .Analysis: Statistical
Theory .and Application inthe Social Sciences 147-149 (1939); but see
ALLISON, supra note 29, at 38 (suggesting that because of the generality of the
proportional hazards model, concern for the violation of the proportionality

assumption may often be exaggerated.i
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whether the vehicle was subsequently auctioned. The time-dependent variable of the age
of the perpetrator was tested using the entire sample, as was the monthly number of

evening hours patrolled by the Traffic Division in a model using only cases through

August of 1993.
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RESULTS

Effects of \Variables onRearrestRate

Table 1shows the effects of explanatory variables on time to rearrest in terms of
regression coefficients with associated significance levels from the Cox proportional
hazards regression model. Only variables having asignificant effect on time to rearrest
are included in Table I. Evening hours patrolled by the Traffic Division did not have a
significant effect on rearrest in the subset of cases through August, 1993. The model

therefore was estimated using all available cases from January 1, 1990, through December

31, 1994.

Table 1
Effects of Explanatory Variables on Time tQRearrest

Predicted # Predicted Time to
Rearr./Mo. Rearr.
% Increase % Increase
Variable Coeff. (Decrease) (Decrease)
Sex (Male) 0.4467* 56.32 (36.03)
Age -0.0192* (2-90) 1.94
Race: Black 0.6900* 99.38 (49.84)
Asian -1.8141* (83.70) 513.50
Other 0.3934** 48.19 (32.52)
No. Prior Offense” 0.2543* 28.96 (22.46)
Vehicle Seized -0.6887* (49.78) 99.12
*  psO.0l.
** ps0.05.

Model Chi-Square=724.02, DF=7,/?s0.01.

Regression coefficients indicate the magnitude and the direction of the effecc of

each explanatory variable on the hazard rate. A positive coefficient indicates a greater
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number of expected rearrests in aone month period of time based on an increase of one
unit in the value of an explanatory variable, and ashorter expected time to rearrest based
on the same increase. A negative coefficient indicates the opposite effect. By calculating
the exponent of the coefficient, we arrive at the percent increase or decrease in the hazard
rate predicted by a positive<change of one for an explanatory variable. Thus being male,
as opposed to female (the arbitrarily chosen reference category), corresponds to a 56.32%
increase in the number of expected rearrests per month. 100% minus the inverse of this
percentage gives the percent expected increase or decrease in time to rearrest — for

males, a 36.03% decrease in expected time to reoffense as opposed to females.

No entry for "Race: White" is included in Table 1, as Whites are the reference
category for the categorical variable “race” (though any other category could have been
chosen). All estimates for the effect of race contrast the effect of being in acertain racial
category as opposed to being White. We can thus see that expected time to rearrest is
slightly less than half as long for Blacks than for Whites, and over five times longer for
Asians than for Whites. Time to rearrest did not differ significantly for Hispanics or
American Indians from that for Whites, and these categories are therefore not shown in
Table 1 Considered together, other races than those considered specifically had a
predicted time to reanrest about a third shorter than that for Whites. Each additional year
of age increased the expected time to rearrest by about 2%. We can also see that each
prior arrest predicts a 32.52% decrease in expected time to rearrest. Most interestingly,
having a vehicle seized nearly doubled expected time to rearrest. Having a vehicle
actually forfeited did not have a significant effect over and above that associated with
simply having it seized. All of these results are highly statistically significant. Vehicle
seizure is a strong and significant predictor of reduced rearrest for DWS, HO and DUII

with several other important factors taken into account.
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INnterpretation

Interpretation of statistical results is not a deductive process, but rather involves
choosing among explanations which are consistent with an outcome based on their
plausibility. Before concluding that seizure has resulted in reduced recidivism, we must
consider consistent alternatives. A classic example of asanction reducing rearrest rates
within a certain geographical area without affecting recidivism is the case of prostitution.
There is good reason to believe that when stronger anti-prostitution enforcement is
applied in acertain area, arrests in that area may fall, but often only because prostitutes
and “johns” relocate to adifferent area where they may conduct their business with less
interference. A similar phenomenon is common with respect to drug activity and
enforcement. As state-wide data on offenders were not available for analysis, it may be
qguestioned whether individuals whose automobiles were seized merely continued to
reoffend in jurisdictions other than Portland, just as prostitutes or drug-dealers may ply
their trades in less well-patrolled sections of town when enforcement is strengthened in
their customary area of operations. Could individuals whose vehicles have been seized

simply have continued to reoffend at the same rate, but in another jurisdiction as

subsequent to vehicle seizure?

There is a fundamental difference between driving on the one hand, and
prostitution and drug-dealing on the other, which suggests that the answer to this
guestion is negative. Stepped-up enforcement in one area only requires that a prostitute
or drug-dealer travel to a different area to conduct his or her business. No relocation of
domicile is required. But an individual whose license has been suspended cannot simply
continue to drive in anotherjurisdiction without relocating his or her place of residence.
To completely avoid the prospect of seizure while continuing to drive, an offender must
physically relocate his or her residence to anotherjurisdiction. Such an individual might

theoretically reduce his or her chances of apprehension by striving to the greatest degree
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possible to drive in other jurisdictions when conducting business, minimizing time spent
driving within Portland. Yet such a strategy would still involve the risk of regular driving)
within the city limits, and require a great deal of additional time in performing even the
most routine errands. It is highly unlikely that such relocation, either or domicile or
driving, is responsible for the dramatic increase in expected time to reairest predicted by
vehicle seizure. More plausible than relocation is the possibility that offenders are
continuing to drive after seizure or forfeiture, but that they are driving more carefully to
avoid detection. While it is highly likely that this occurs, it seems doubtful that it
accounts for the magnitude of the effect on rearrest rates. Presumably, the offenders did
not try to get caught the first time. It should also be noted that even if the only effect of
the forfeiture program were to run offenders out of town, to cause them to drive as much
a possible in otherjurisdictions orjust to drive%much more carefully, this result in itself

would be highly desirable from the standpoint of Portland motorists.

If seizure does result in reduced recidivism, how does it do so? Could seizure of
vehicles be physically preventing people from driving? While actual forfeiture did not
predict any reduction in rearrest over and above that predicted by seizure alone, this dees
not mean that physical prevention of driving through the loss of a vehicle is not an
important factor in reducing rearrest rates. Vehicles which are not forfeited are released
to lien holders, spouses and other innocent owners on the understanding that their use will
be withheld from offenders. Yet any offender who is able and who wishes to may
purchase a beat-up used car for very little money, neglect to register and insure it, and
continue driving. If offenders are not driving subsequent to seizure, it is likely not
because, strictly speaking, they are physically prevented from doing so, but rather that

they choose not to take the necessary steps and resume driving, that is, they are deterred.

Why would seizure deter where other sanctions have failed? While offenders may

view briefjail terms with indifference and simply fail to pay fines, the loss of use of a
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vehicle through seizure or forfeiture is a tangible penalty. Many offenders have few
financial resources. The investment which is lost in avehicle which is forfeited may be
considerable to them, even if the vehicle was of relatively little value. The cost of
replacing a vehicle can serve as an unavoidable fine, even if a vehicle is only seized and
releascu, if an offender also™loses access to it. With vehicles which are released, the
consequenses incurred at the hands of third parties also may enhance the deterrent effect
of seizure. New York prosecutor Sterling Johnson, speaking of suburbanites who travel
to the city to buy crack and whose cars are seized, put it well: “When they come home
without momma’s car or without daddy’s car, the criminal justice system is going to be

the least of their worries....”2

32. Purdum. SUPIa note 25, at A24-1
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Chapter 9.28

SERIOUS TRAFFIC OFFENSES

Reckless driving.

Failing to stop oreluding a police officer.

Careless driving.

Driving while intoxicated— Prohibited; sentencing.

Driving while intoxicated— Implied consent to chemical test.
Driving while intoxicated— Refusal to submit to chemical test3.
Driving while intoxicated— Chemical analysis ofbreath orblood.
Driving while intoxicated— Responsibility for costs of incarcera-
tion.

Driving while intoxicated— Adm inistration ofchemicaltests with-
out consent.

Driving while intoxicated— Impoundment and forfeiture ofvehi-
cle.

Failure toreturn a vehicle thathas been released underavehicle
return bond. ’
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admission of evidence relating to the test taken at
the direction ofa law enforcement officer. The fact
that the person under arrest sought to obtain
such an additional test, and failed or was unable
to do so, is likewise admissible in evidence.

G. Upon the request ofthe person who submits
to a chemical test at the request ofa law enforce-
ment officer, full information concerning the test,
including the results ofit, shall be made available
to him or his attorney.

(CAC 9.28.020; AO No. 78-72; AO No. 79-194; AO
No. 80-122; AO No. 81-75; AO No. 82-126; AO No.
90-41; AO No. 94-68(S), § 12, 8-11-94)

Cross reference— Drinking while driving, § 9.36.200.

9.28.024 Driving while intoxicated—Respon-
sibility for costs of incarceration.

A. The municipality may enter into agree-
ments with the state regarding incarceration of
persons charged with or convicted of violations of
this Code.

B. Imprisonment under section 9.28.020 or sec-
tion 9.28.022.D shall be served at such location as
the commissioner of corrections may designate.

C. The cost of imprisonment resulting from the
sentence imposed under section 9.28.020.C or
section 9.2S.022.D shall be paid to the municipal-
ity by the person being sentenced; provided, how-
ever, that the cost ofimprisonment required to be
paid under this subsection m;.y not exceed
$1,000.00. Upon the person's conviction, the court
shall include the costs of imprisonment as a part
of the judgment of conviction. Except for reim-
bursement from a permanent fund dividend as
provided in this subsection, payment ofthe cost of
imprisonment is not required if the court deter-
mines the person is indigent. For costs of impris-
onment that are not paid by the person as re-
quired by this subsection, the municipality shall
seek reimbursement from the person's permanent
fund dividend as provided under AS 43.23.065-.

D. The cost of imprisonment required to be
paid under subsection C of this section by a
convicted person shall be the amount determined

9BT D

and prescribed by regulation by the commissioner
of corrections as the uniform average cost of
imprisonment under AS 28.35.030(1).

(AO No. 94-65(S), 8 13, S-11-94: AO No. 94-236, §
1, 1-3-95)

9.25.025 Driving while intoxicated—Admin-
istration of chemical tests without
consent.

A If a person is under arrest for an offense
arising out of acts alleged to have been committed
while the person was driving a motor vehicle, and
that arrest results from an accident that causes
death or physical injury to another person, a
chemical test may be administered without the
consent of the person arrested to determine the
amount ofalcohol in that person's breath or blood.

B. Aperson who is unconscious or otherwise in.
a condition, rendering that person incapable of
refusal is considered not to have withdrawn the
consent provided under section 9.28.021 and AS
28.35.031(a), and a chemical test may be admin-
istered to determine the amount ofalcohol in that
person’s breath or blood. A person who is uncon-
scious or otherwise incapable of refusal need not
be placed under arrest before a chemical test may-
be administered.

C. If a chemical test is administered to a per-
son under subsection A or B of this section, that
person is not subject to the penalties for refusal to
submit to a chemical test provided by AS 2S.35.Q32,
23.35.034 or section 9.28.022.

(AO No. 82-126; AO No. 83-168, 10-17-83)

9.28.026 Driving while intoxicated—Im-
poundment and forfeiture of vehi-
cle.

A motor vehicle that is operated, driven or in
the actual physical control of an individual ar-
rested for or charged with an alleged violation of
section 9.23.020, pertaining to driving while in-
toxicated, or an alleged violation ofsection 9.28,022.
pertaining to refusal to submit to chemical tests.
may be impounded and may be forfeited to tna
municipality in accordance with this section.

It shall be presumed that a vehicle operated by
or driven by or in the accual physical control ofan

AMC 9.25— 13
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dence address as indicated in the po-
lice'report. In a forfeiture action, if the
owners or lienholders do not receive
service through the mail, the owners
or lienholders may be served at the
municipality's option by personal ser-
vice or by publication.-If an owner or
lienholder is served personally, service
shall occur as provided for in Alaska
Rule of Civil Procedure 4(d)(1)—(12). If
an owner or lienholder is served by
publication, a notice of forfeiture ac-
tion accurately describing the vehicle,
the date of impoundment, the place of
impoundment, and directions as to who
to contact for more information shall
be published at least once per week for
two consecutive weeks in a newspaper
ofgeneral circulation and such owners
and lienholders shall be deemed served.
For the purposes of this section, a
newspaper ofgeneral circulation is one
which is recognized by the state as
qualified to publish default sale no-
tices. Any party failing to appear in an
impoundment action within 20 days of
service of notice or 30 days of the
seizure ofthe vehicle, whichever comes
first, waives the right to object to im-
pound. Any party failing to appear in
the civil action within 20 days of ser-
vice of notice or completion of publica-
tion waives the right to object to forfei-
ture. Any party who requests a hearing
in acivil action shall be deemed served.
Any party who secures the release of a
vehicle pending hearing shall accept
service of notice of the civil action as a
condition of release. For actions filed
in district court, district court civil
rules shall apply.

Any requests for release of a vehicle
which is the subject of a civil impound-
ment or forfeiture action filed under
this section which are brought by a
person or entity who has not been
charged with a violation of section
9.25.020 or 9.28.022 must be brought
in the forum of the civil action.
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At a hearing before the court in a civil
action, ajjerson who claims an ovvner-
ship or 'security interest in the motor
vehicle may avoid impound or'avoid
forfeiture of that person's interest if
the claimant can establish by a prepon-
derance of the evidence that:

a. The claimant has an interest in
the motor vehicle at the time of
the alleged violation or, ifacquired
after the alleged violation, the in-
terest was acquired in good faith
and not for purposes of avoiding
impound or forfeiture;

b. A person other than the claimant
was in possession of the vehicle
and was responsible for or caused
the act which resulted in the im-
pound or forfeiture;

c. Ifapplicable, before permitting the
alleged operator to gain custody or
control of the motor vehicle, the
claimant did not know or have
reasonable cause to believe that if
the vehicle were operated by the
alleged operator it would be oper-
ated in violation ofthis Code; and

d. A claimant that is a regulated
lienholder meets its burden ofproof
under subsection A.7 of this sec-
tion by filing with the court a copy
of the vehicle’s certificate of title
or other security instrument re-
flecting the lien, together with an’
affidavit stating the amount ofthe
lien and stating that the claimant
is a regulated lienholder and was
not in possession of the vehicle at
the time of the act which resulted
in the seizure of the vehicle. The
presumptions provided in subsec-
tion A7 of this section shall not
apply to regulated lienholders.

For purposes of this section, when a
person other than the claimant was in
possession of the vehicle and was driv-
ing with a suspended, revoked, or can-
celled license or in violation of a lim-
ited license or without a valid driver’s
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admission of evidence relating to the test taken at
the direction ofa law enforcement officer. The fact
that the person under arrest sought to obtain
such an additional test, and failed or was unable
to do so, is likewise admissible in evidence.

G. Upon the request ofthe person who submits

to a chemical test at the request of a law enforce-
ment officer, full information concerning the test,
including the results ofit, shall be made available
to him or his attorney.
(CAC 9.28.020; AO No. 78-72; AO No. 79-194; AO
No. 80-122; AO No. 81-75; AO No. 82-126; AO No.
90-41; AO No. 94-68(S), § 12, 8-11-94)

Cross reference—Drinking while driving, §89.36.200.

9.28.024 Driving while intoxicated—Respon-
sibility for costs of incarceration.

A. The municipality may enter into agree-
ments with the state regarding incarceration of
persons charged with or convicted ofviolations of
this Code.

B. Imprisonment under section 9.28.020 or sec-
tion 9.28.022.D shall be served at such location as
the commissioner of corrections may designate.

C. The cost ofimprisonment resulting from the
sentence imposed under section 9.28.020.C or
section 9.28.022.D shall be paid to the municipal-
ity by the person being sentenced; provic=i, how-
ever, that the cost ofimprisonment required to be
paid under this subsection may not exceed
$1,000.00. Upon the person's conviction, the court
shall include the costs of imprisonment as a part
of the judgment of conviction. Except for reim-
bursement from a permanent fund dividend as
provided in this subsection, payment ofthe cost of
imprisonment is not required if the court deter-
mines the person is indigent. For costs of impris-
onment that are not paid by the perscr. as re-
quired by this subsection, the municipality shall
seek reimbursement from the person’s permanent
fund dividend as provided under AS 43.23.065.

D. The cost of imprisonment required to be
paid under subsection C of this section by a
convicted person shall be the amount determined

9 5Q15

and prescribed by regulation by the commissioner
of corrections as the uniform average cost of
imprisonment under AS 28.35.030(1).

(AO No. 94-68(S), § 13, S-11-94: AO No. 94-236, §
1, 1-3-95)

9.25.025 Driving while intoxicated—Admin-
istration of chemical tests without
consent.

A. If a person is under arrest for an offense
arising out of acts alleged to have been committed
while the person was driving a motor vehicle, and
that arrest results from an accident that causes
death or physical injury to another person, a
chemical test may be administered without the
consent of the person arrested to determine the
amount ofalcohol in that person’s breath or blood.

B. Aperson who is unconscious or otherwise in
a condition rendering that person incapable of
refusal is considered not to have withdrawn the
consent provided under section 9.28.021 and AS
28.35.031(a), and a chemical test may be admin-
istered to determine the amount of alcohol in that
person’s breath or blood. A person who is uncon-
scious or otherwise incapable of refusal need not
be placed under arrest before a chemical test may
be administered.

C. If a chemical test is administered to a per-
son under subsection A or B of this section, that
person is not subject to the penalties for refusal to
submit to a chemical test provided by AS 25.35.032,
23.35.034 or section 9.28.022.

(AO No. 82-126; AO No. 83-168, 10-17-63)

9.28.026 Driving while intoxicated—Im-
poundment and forfeiture of vehi-
cle.

A motor vehicle that is operated, driven or in
the actual physical control of an individual ar-
rested for or charged with an alleged violation of
section 9.2S.020, pertaining to driving while in-
toxicated, or an alleged violation ofsection 9.28.022.
pertaining to refusal to submic to chemical tests.
rnay be impounded and may be forfeited to tna
municipality in accordance with this section.

It shall be presumed that a vehicle operated by
or dnver by or in the actual physical control ofan
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individual arrested for or charged with an alleged
violation of either section 9.28.020 or section
9.28.022 has been so operated by the registered
owners thereof or has been operated by another
person with the knowledge and consent of the
registered owners. A vehicle so operated is de-
clared' to be a public nuisance for which the
registered owners hold legal responsibility sub-
ject only to the defenses as set forth by law. The
propeees’ofthis section and the criminal impound-
ment and forfeiture provisions ofsections 9.28.020
and 9.28.022 include protecting the public, remov-
ing public nuisances, and deterring drivmgiwhile
intoxicated, but do not include the generation of
revenues for the municipality.

A. General provisions.

>1. In the case of an alleged violation of
.section 9.28.020 or 9.28.022, and in
addition to the penalties set forth in
those sections, the vehicle used in the
alleged violation.shall be impounded
for 3i0ja”s if the person driving, oper-
ating, or m the actual physical control
of the vehicle has flot been previously
mnvi®ed and shall be forfeited to the
municipality if the person driving, op-
erating, or in the actual physical con-
trol of the vehicle has.been previously
convicted. Impoundment may be accom-
plished through a seizure ofthe vehicle
incident to an arrest or pursuant to a
court order entered in the course of
civil or criminal enforcement proceed-
ings. Impoundment through a seizure
ofthe vehicle incident to an arrest is at
the discretion of the arresting officer.

2. A case seeking civil impoundment or
forfeiture may be heard and decided by
either the district court or a municipal
administrative hearing officer pursu-
ant to chapter 3.60. References in this
section to “the court"” or "a court” shall
be interpreted to include either the
district court or any municipal admin-
istrative hearing officer. An adminis-
trative hearing officer under this sec-
tion may be a regular municipal
employee, an independent contractor,
or an employee of a municipal ager.cv
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such as the parking authority. In addi-

tion to cases brought under this sec-

tion an administrative hearing officer

may hear other Code violations which

may be disposed of by administrative

hearing. Hearings before an adminis-
trative hearing officer shall take piace

no less than seven days and no more

than 30 days after a registered owner
or lienholder requests a hearing. Hear-
ings before an administrative hearing

officer shall be governed by chapter
3.60 to the extent that the provisions of
chapter 3.60 do not conflict with this

section. Ifthe provisions ofthis section

conflict with the provisions of chapter
3.60, the provisions ofthis section gov-
ern.

Upon the request of the municipality

.ora claimant, a civil proceeding seek-

ing impoundment or forfeiture shall be
held in abeyance until conclusion of
any pending criminal charges arising
out of the incident giving rise to the
forfeiture or impoundment action un-
der section 9.28.020 or section 9.28.022.

The court shall award the prevailing
party in an impoundment or forfeiture
case its reasonable attorneys’fees and
costs. Costs under this section shall
include but are not limited to filing
costs, advertising costs, police officer
time required for testimony, and such
other costs incurred in processing the
case, including any costs specified by
this section.

Parties having an interest in the vehi-
cle, including lienholders, as shown on
the vehicle ownership records of the
State ofAlaska, division of motor vehi-
cles or an agency with similar respon-
sibilities in another state shall be served
with notice of the civil action by certi-
fied mail, witl etum receipt requested
and restricted delivery, sent to their
address of record as. shown in the ve-
hicle ownership records of the State of
Alaska or an agency with similar re-
sponsibility in another state or resi-
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dence address as indicated in the po-
licereport. In a forfeiture action, if the
owners or lienholders do not receive
service through the mail, the owners
or lienholders may be served at the
municipality's option by personal ser-
vice or by publication”™If an owner or
lienholder is served personally, service
shall occur as provided for in Alaska
Rule of Civil Procedure 4(d)(1)—12). If
an owner or henholder is served by
publication, a notice of forfeiture ac-
tion accurately describing the vehicle,
the date of impoundment, the place of
impoundment, and directions as to who
to contact for more information shall
be published at least once per week for
two consecutive weeks in a newspaper
ofgeneral circulation and such owners
and lienholders shall be deemed served.
For the purposes of this section, a
newspaper ofgeneral circulation is one
which is recognized by the state as
qualified to publish default sale no-
tices. Any party failing to appear in an
impoundment action within 20 days of
service of notice or 30 days of the
seizure ofthe vehicle, whichever comes
first, waives the right to object to im-
pound. Any party failing to appear in
the civil action within 20 days of ser-
vice of notice or completion of publica-
tion waives the right to object to forfei-
ture. Any party who requests a hearing
in a civil action shall be deemed served.
Any party who secures the release ofa
vehicle pending hearing shall accept
sendee of notice ofthe civil action as a
condition of release. For actions filed
in district court, district court civil
rules shall apply.

Any requests for release of a vehicle
which is the subject ofa civil impound-
ment or forfeiture action filed under
this section which are brought by a
person or entity who has not been
charged with a violation of section
9.25.020 or 9.2S5.022 must be brought
in the forum of the civil action.
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At a hearing before the court in a civil
action, a_person who claims an owner-
ship or security interest in the motor
vehicle may avoid impound or'avoid
forfeiture of that person's interest if
the claimant can establish by a prepon-
derance of the evidence that:

a. The claimant has an interest in
the motor vehicle at the time of
the alleged violation or, ifacquired
after the alleged violation, the in-
terest was acquired in good faith
and not for purposes of avoiding
impound or forfeiture;

b. Aperson other than the claimant
was in possession of the vehicle
and was responsible for or caused
the act which resulted in. the im-
pound or forfeiture;

c. Ifapplicable, before permitting the
alleged operator to gain custody or
control of the motor vehicle, the
claimant did not know or have
reasonable cause to believe that if
the vehicle were operated by the
alleged operator it would be oper-
ated in violation ofthis Code; and

d. A claimant that is a regulated
lienholder meets its burden ofproof
under subsection A.7 of this sec-
tion by filingwith the court a copy
of the vehicle’s certificate of title
or other security instrument re-
flecting the lien, together with an.’
affidavit stating the amount ofthe
lien and stating that the claimant
is a regulated lienholder and was
not in possession of the vehicle at
the time of the act which resulted
in the seizure of the vehicle. The
presumptions provided in subsec-
tion A7 of this section shall not
apply to regulated lienholders.

For purposes of this section, when a
person other than the claimant was in
possession of the vehicle and was driv-
ing with a suspended, revoked, or can-
celled license or in violation of a lim-
ited license or without a valid drivers
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license, it is presumed that the claim-
ant did have reasonable cause to be-
lieve that the vehicle would be used in
violation of this Code. Also for pur-
poses of this section, when the claim-
ant and driver are not the same person
and the claimant and driver have a
~familial relationship, such as husband
and wife, father and daughter, mother
and stepson, etc., it shall be presumed
that the claimant is responsible and
that the vehicle wasoperated by the
driver, in violation of either section
9.28.020 or section 9.28.022. with the
knowledge and consent of the claim-
ant.

Upon receiving notice from the court of
the time and place for a hearing in a
civil action, the municipality shall, un-
less such notice has been provided by
the court, provide to every person who
has an ascertainable ownership or se-
curity interest in the motor vehicle as
indicated by the State of Alaska, divi-
sion of motor vehicles br any agency
with similar responsibilities in am
other state written notice that in-
cludes:

a. Adescription of the motor vehicle;

b. The time and place of the forfei-
ture or impound hearing;

c. The legal authority under which
the motor vehicle may be im-
pounded or forfeited;

d. Notice of the right to intervene to
protect the interest in the motor
vehicle.

The municipality may enter into an
agreement with the registered owner
or lienholder of the vehicle to resolve a
civil impound or forfeiture action and
permit release ofthe vehicle. Any such
agreement shall include:

a. Acceptance by the owner or
lienholder of responsibility for
meeting the requirements of sub-
section A.10 of this section;
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b. Agreement that the owner or
lienholder will take reasonable
steps to prevent the individual ar-
rested for or charged with driving
while intoxicated or with refusal
to submit to chemical tests from
operating the vehicle until prop-
erly licensed; and

c. Acknowledgment by the owner or
lienholder that failure to fulfill his
or her obligations under the agree-
ment may result in forfeiture of
the vehicle at the option of the
municipality. This requirement
shall not apply to a regulated
lienholder required.by other law
or by the terms of the agreement
creating the lien to permit the
individual to recover the vehicle
upon payment of the lien or cure of
any default.

Unless the release is pursuant to an
agreement under section 9.28.026.A.9,
the person seeking to redeem the vehi-
cle must obtain an order authorizing
release of the vehicle. A release shall
not be granted unless the applicant
can:

a. Provide proof of ownership or, ifa
lienholder, a legal right to repos-
sess the vehicle; and

b. Pav or provide proof of payment nf
any costs imposed, including the
impound fees, storage fees and any
court costs imposed. The impound
fee shall be the actual cost of im-
pound plus an administrative
charge to offset the municipality's
processing costs. Ifthe court makes
a specific finding following a con-
tested hearing or pursuant to a
stipulation between the parties that
the seizure of the vehicle was le-
gally unjustified, the vehicle shall
be released at no cost if the person
seeking to reclaim the vehicle re-
claims the vehicle within five days
after the issuance of the court’s
decision making such a finding. A
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vehicle ordered released at no
. charge under this subsection is
subject to the provisions of AS
28.10.502 if the vehicle is not re-
claimed within five days after the
issuance of the court’s decision.
The provisions of chapter 9.50 do
not apply to vehicles seized under
the authority of section 9.2S.026.

An acquittal or a conviction of a lesser
offense in a criminal proceeding for a
violation of chapter 9.28 provides a
defense in a civil proceeding seeking
impoundment or forfeiture of the vehi-
cle if that civil proceeding is based on
the same conduct that forms the basis
for the criminal charge.

The provisions of this section shall be
interpreted independently of state laws
regarding impoundment or forfeiture
of motor vehicles.

Release of vehicle pending hearing.

a. A claimant who is not charged
with a violation of section 9.28.020
or 9.28.022 may petition for set-
ting or revision of bail release be-
fore a civil action is filed. Such
petition shall be made to a courtin
the municipality.

b.  Avehicle return bond shall be set
for each vehicle alleged in the com-
plaint to have been used in an
alleged violation ofsection 9.28.020
or 9.28.022. The purpose of setting
a vehicle return bond on the vehi-
cle is to secure the presence of the
vehicle and to proride security to
be forfeited along v/ith the pro-
ceeds of a sale, transfer, or encum-
brance if the vehicle is sold, trans-
ferred, or encumbered after the
vehicle has been released pending
hearing. If the vehicle's release
has been obtained through the post-
ing of a vehicle return bond and
the vehicle is not returned pursu-
ant to the court's order, the munic-
ipality may. in addition to obtain-
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ing the forfeited bond funds, seize
the vehicle to implement the im-
poundment or forfeiture ordered
by the court. Aperson who secures
the release of a vehicle pursuant
to a vehicle return bond must re-
turn the vehicle upon order of the
court. If a vehicle has not been
impounded for a longer period than
the vehicle would be impounded if
the person were convicted, the court
shall not delete the requirement of
the vehicle return bond or exoner-
ate a posted vehicle return bond
until the vehicle for which bond
has been posted is returned pur-
suant to court order. A vehicle re-
turn bond may be posted in cash
only. A vehicle return bond shall
be set at a minimum of:

i.  Two hundred fifty dollars if
the person charged with a vi-
olation of section 9.28.020 or
9.28.022 has not been previ-
ously convicted;

ii. Five hundred dollars if the
person charged with a viola-
tion of section 9.28.020 or
9.28.022 has been previously
convicted and the vehicle is 20
years old or older;

iii. One thousand dollars if the

persoQ charged with a viola-
tion of section 9.28.020 or
9.28.022 has been previously
convicted and the vehicle is 15
years old or older but lesSthan
20 years old;

iv. One thousand five hundred
dollars if the person charged
with a violation of section
9.28.020 or 9.25.022 has been
previously convicted and the
vehicle is ten years old or older
but less than 15 years old:

V. Two thousand dollars if the
person charged with a viola-
tion of section 9.28.020 or
9.28.022 has been previously
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convicted and the wvehicle is
five years old or older but less
than ten years old; and

vi. Two thousand five hundred
dollars if the person charged
with a violation of section
9.28.020 or 9.28.022 has been
previously convicted arid the
vehicle is less than five years
old.

A vehicle return bond may be set
above the minimum if the vehicle
appears to have unusually high
value for its age. Avehicle that is
subject to an order setting a vehi-
cle return bond may be released
pending hearing upon proof ofown-
ership of the vehicle, payment of
the vehicle return bond, and pay-
ment of towing and storage fees,
including the administrative fee of
$160.00 to offset the municipali-
ty’s processing costs. If the claim-
ant who has secured the release of
the vehicle pending hearing does
not cause the vehicle to be re-
turned to impoundment for the
purpose of impoundment or forfei-
ture in accordance with an order
entered in the case, the court may
Nrall or any part of the vehicle

m bond forfeited to the munic-
dity and may also order that the
oceeds of any sale, transfer, or
encumbrance are forfeited to the
municipality ifthe vehicle has been
sold, transferred, or encumbered
while subject to a vehicle return
bond. Personal property in a vehi-
cle that is subject to a vehicle
return bond under subsection A 13
of this section and has not been
released pursuant to that vehicle
return bond can be recovered from
a vehicle only by the owner of the
vehicle and only upon payment of
a fee charged for monitoring the
recovery of such personal prop-
erty. Such fee shall be set by con-
tract between the towing and stor-
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age contractor and the municipality
if it is not established by ordi-
nance. Such fee shall be recover-
able by the owner of the vehicle if
a court makes a specific finding
that the seizure of the vehicle was
legally unjustified following a con-
tested hearing or pursuant to a
stipulation between the parties.

As used in this section, the terra “reg-
istered owner" refers to the owner of
the vehicle at the time of offense as
shown in the vehicle ownership records
ofthe State of Alaska, division ofmotor
vehicles or another agency with simi-
lar responsibilities in another state,
but may include subsequent good faith
purchasers. )

For purposes ofthis section, time shall
be calculated as set forth ill Alaska
Rule of Civil Procedure 6.

Assessed or appraised value ofa motor
vehicle shall be based upon the Auto-
mobile Dealers Association Book (Blue
Book) for the same or similar make
and model and accessorized motor ve-
hicle. Should there be no Blue Book
value for the motor vehicle, the value
shall be $500.00. .

For.purposes of this section and only
for purposes of proceedings before an
administrative hearing officer under
this section, the police report, which
may include the narrative; accompany-
ing documents; computer print-outs
from data bases operated by police
agencies and/or government agencies
regulating motor vehicles showing the
ownership of the vehicle, the driver’s
license status of the driver, and the
record of criminal convictions of the
driver; and/or tape recordings, is ad-
missible evidence so long as it is signed
with either the name, initials, badge
number, or other identifying mark of
an emplc/ee of the municipality in a
statement made under penalty of per-

jury,
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For purposes of this section, convic-
tions for both driving while intoxicated
and for refusal to submit to chemical
tests arising out of a single transaction
and a single arrest are considered one
previous conviction. The term “previ-
ously convicted” means having been
convicted in .this or another jurisdic-
tion, within ten~yeiu:s preceding the
date of the present offense, of operat-
ing a motor vehicle, aircraft, or water-
craft while intoxicated under section
9.28.020 or another law or ordinance
with substantially similar elements, or
of refusal to submit to a chemic: ’ test
under section 9.28.022 or 28.35.0J2 or
another law or ordinance with substan-
tially similar elements.

The burden of proof for an action
brought pursuant to this section is
preponderance of the evidence.

For purposes of this section, the par-
ties may agree to extend, reduce or
otherwise alter the time limits set by
this Code.

For purposes of this section, the terms
“vehicle,” “driver," "person” and “phys-
ical control” shall have those meanings
as set forth in chapter 9.04 and this
chapter. Other terms not specifically
referenced shall have the meanings set
forth in this title unless the context
clearly indicates otherwise. For pur-
poses of this chapter, the term “vehi-
cle" shall have the same meaning as
the term “motor vehicle” as defined in
section 9.04.290.

The owner of a vehicle or the desig-
nated agent of the owner of a vehicle
that is the subject of an impoundment
or forfeiture action may relinquish to
the municipality any ownership inter-
est possessed by the owner as part of
an agreement to resolve the action.

The term “regulated lienholder" as used
in this section shail mean an entity
whose lien on the vehicle is a result of
lending activities that are subject to
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regulation by the National Credit Union
Administration, the comptroller of the
currency or other federal banking reg-
ulators, the Federal Trade Commis-
sion, or the state department of com-
merce and economic development.

Nothing in this section shall be con-
strued to place upon a regulated
lienholder a duty to inquire into the
driving record of any loan applicant or
any member of the loan applicant’s
family or household, and failure to do
so shall not be usable as evidence
against the regulated lienholder in any
forfeiture proceeding or other civil ac-
tion. Knowledge from other sources of
the loan applicant’s driving record is
usable only to the extent that it is
relevant under subsection A.7 of thri
section.

For purposes of this section, a seizure
is legally unjustified only if there was:

(1) No reasonable suspicion for the'
stop of the vehicle leading to an
arrest for driving while intoxi-
cated based on the individual al-
legedly operating, driving, or be-
ing in actual physical control of
the vehicle; or

(2) No probable cause for the arrest of
an individual for driving while in-
toxicated based on the individual
allegedly operating, driving, or be-
ing in actual physical control of
the vehicle.

B. Impoundment.

L.
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Amotor vehicle that is operated, driven,
or in the actual physical control of an
individual arrested for or charged with
an alleged violation of section 9.28.020
or section 9.2S.022 may be ordered
impounded either upon conviction of
the defendant of a violation of section
9.2S.020 or section 9.28.022 or upon
the decision of a court in a separate
civil proceeding. To obtain an order for
impoundment in a contested proceed-
ing, the municipality must establish
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by a preponderance of the evidence
that the vehicle was operated, driven,
or in the actual physical control of an
individual who was acting in violation
of section 9.28.020 or section 9.28.022.

A vehicle may be seized for impound
under the circumstances set forth in
subsection C.3 of this section.

If the seizure occurs incident to an
arrest or otherwise prior to a convic-
tion or court ordered impoundment the
vehicle mav not be held more than two
days without a court order obtained to
continue itsfdetention. For purposes of
computing the two-day period, the day
the vehicle was seized is not to be
included. For purposes of computing
the two-day period, Saturdays, Sun-
days, and legal holidays are not to be
included.

4. -Avehicle which is ordered impounded

under this section shall be held for a
period of 30 days. An impoundment
order may be made either upon convic-
tion of the defendant of a violation of
section 9.28.020 or 9.28.022, or upon
decision of a court in a separate civil
proceeding.

Vehicles ordered impounded under this
section which, are not claimed at the
end ofthe 30-day, court-ordered period
of impoundment may be disposed of
pursuant to the provisions of AS
28.10.502. If the contents of the vehicle
have not been recovered before such
disposal, the contents may be disposed
of with the vehicle. Personal property
in a vehicle that is subject to a vehicle
return bond under section 9.28.026.A 13
and has not been released pursuant to
that vehicle return bond can be recov-
ered from a vehicle only by the owner
of the vehicle and only upon payment
of a fee charged for monitoring the
recovery ofsuch personal property. Such
fee shall be set by contract between the
towing and storage contractor and the
municipality if it is not established by
ordinance. Such fee shall be recover-

able by the owner of the vehicle if a
court makes a specific finding that the
seizure of the vehicle was legally un-
justified following a contested hearing
or pursuant to a stipulation between
the parties.

c. Forfeiture.

L.

To obtain an order for forfeiture under
this section in a contested proceeding,
the municipality must establish by a
.preponderance of the evidence that:

a. The vehicle was operated, driven .
or in the actual physical control of
an individual who was acting in
violation of section'9.28.020 or
9.28.022; and i-

b. The individual has been previ-
ously convicted, , e

27" Amotor vehicle that is operéted, driven

or in the actual physical control ofan
individual arrested or charged with an
alleged violation of section 9.28.020 or
of section 9.28.022 may be forfeited to
the municipality either upon convic-
tion of the defendant of a violation of
section 9.28.020 or of section 9.28.022,
or upon decision of a court in a sepa-
rate civil proceeding. .

3. A motor vehicle may be seized and
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towed to a secure location by a peace
officer or a peace officer’s designee
upon an order issued by a court having
jurisdiction over the motor vehicle upon
a showing of probable cause that the
motor vehicle may be forfrited or im-
pounded under this section, section
9.28.020 or9.28.022. Seizure without a
court order may be made if:

a. The impoundment is incident to
an arrest;

b. The motor vehicle has been or-
dered impounded or forfeited and
that order has not yet been exe-
cuted; or

c. There is probable cause to believe

that the motor vehicle was oper-
ated, driven or in the actual phys-
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ical control of an individual in
violation of section 9.28.020 or of
section 9.28.022.

A motor vehicle impounded under this
subsection may not be held for more
than two days without a court order
obtained to continue its detention.

A court may order impoundment of a
motor vehicle subject to forfeiture in a
civil action filed under subsection C of
this section for a minimum of 30 con-
secutive days.

A motor vehicle seized for the purpose
of forfeiture or impoundment shall be
held in the custody ofthe police depart-
ment or a private corporation autho-
rized by the chief of police to retain
custody of the motor vehicle as desig-
nated in the first paragraph of this
section and subsection C.3 of this sec-
tion, subject only to the orders and
decrees ofthe court having jurisdiction
over any forfeiture or impoundment
proceedings. Ifa motor vehicle is seized
under this section, section 9.28.020 or
9.28.022, the chief of police or his au-
thorized designee may:

a. Remove the motor vehicle and any
contents of the motor vehicle to a
place designated by the court; or

b. Take custody of the motor vehicle
and any contents of the motor ve-
hicle and remove it to an appropri-
ate location for disposition. No pri-
vate corporation may make or
perform a contract to tow, store, or
retain custody of motor vehicles
seized or impounded under this
section, section 9.28.020 or 9.28.022
ifany ofthe owners ofthat private
corporation have been convicted of
a felony or any crime involving
larceny, theft, or receiving and con-
cealing stolen property within ten
years before the date of execution
of the contract or during the term
of the contract. No private corpo-
ration may make or perform a
contract to tow, store, or retain

AMC 9.25—21

5.25.026

custody of motor vehicles seized or
impounded under this section, sec-
tion 9.28.020 or 9.28.022 if any of
the employees of that private cor-
poration have been convicted of a
felony or any crime involving lar-
ceny, theft, or receiving and con-
cealing stolen property within five
years before the date of execution
of the contract or during the term
of the contract.

6. Following a forfeiture order under this

section, section 9.28.020 or 9.28.022,
the chiefofpolice or his or her designee
shall make an inventOi-y of the con-
tents of any motor vehicle seized. Per-
sonal property in a vehicle that is
subject to a vehicle return bond under
subsection A.13 ofthis section and has
not been released pursuant to that
vehicle return bond can be recovered
from a vehicle only by the owner ofthe
vehicle and only upon payment of a fee
charged for monitoring the recovery of
such personal property. Such fee shall
be set by contract between the towing
and storage contractor and the munic-
ipality if it is not established by ordi-
nance. Such fee shall be recoverable by
the owner of the vehicle if a court
makes a specific finding that the sei-
zure of the vehicle was legally unjusti-
fied following a contested hearing or
pursuant to a stipulation between the
parties.

Upon service or completion of publica-
tion of notice of commencement of a
forfeiture action under subsection A5
0l this section, a person claiming inter-
est in the property shall file, within 30
days after service or completion of pub-
lication. a notice of claim setting out
the nature of the interest, die date it
was acquired, the consideration paid,
and an answer to the municipality’s
allegations. If a claim and answer is
not filed within the time specified, the
motor vehicle described in the munici-
pality's allegation must be ordered for-
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feited to the municipality without fur-
ther proceedings or showings. For a
regulated lienholder, the requirement
of a notice of claim and answer is met
by the filing of the information re-
quired by subsection A.7.d of this sec-
tion, and by adding to the affidavit
required by that subsection a state-
ment ofthe original amount ofthe loan
giving rise to the lien and the current
balance due on that loan.

A claimant may petition the court, for
sale of a motor vehicle before final
disposition of court proceedings. The
court shall grant a petition for sale
upon a finding that the sale is in the
best interest of the municipality. Pro-
ceeds from the sale plus interest to the
date of final disposition of the court
proceedings become the subject of the
forfeiture action.

Property forfeited under this section,
section 9.28.020, or section 9.28.022
shall be disposed of by the chief of
police or his or her designee in accor-
dance with this subsection! Property
forfeited under this section, section
9.29.020, or section 9.28.022 includes
both the vehicle that is the subject of
the forfeiture action and the contents
of the vehicle if those contents have
not been recovered before the date of
the disposal. The chief of police or his
or her designee may: .-

a. Sell the property at an auction
conducted by an auctioneer not
employed by the impound contrac-
tor and use the proceeds for pay-
ment of all proper expenses of sei-
zure, custody, the costs of the
auction, court costs, and munici-
pal attorney fees, provided that if
such sale is arranged for by the
impound contractor the municipal-
ity shall receive at least 30 percent
of the proceeds of any sale of for-
feited vehicles following deduction
for the costs charged by the auc-
tioneer for the auction of those
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vehicles regardless of whether the

costs of impound and storage ex-

ceed the value of the forfeited ve-
. hides sold;

b. Take custody of the property and
use it'in the enforcement of the
munidpal and state criminal codes;

. or o7 e
e c " Desit:roy the propierty.
-- TV. -

Property forfeited and sold at auction
pursuant to thissection, section
9.28.020,

.. sold by an auctioneer approved before
the auction by the chiefofpplice or his
or her designee. Before the auction, the
chief of police or his or her designee
must approve in advance .the auction-
-eer’s costs or the method for.determin-
ing the auctioneer’s.costs. The im-
pound contractor shall provide to the
chief of police or his or her designee a
copy of the auctioneer’s report of the
auction notarized by the' auctioneer.
The munidpal auditor shall certify the
proper disposal of property forfeited
under this section, section 9.28.020,
and section 9.28.022. The chief of po-
lice may adopt rules and regulations to
implement this section.

Upon a showing that a claimant is
entitled to remittance in accordance
with this section, the court shall order
that:

a. If the claimant is entitled to the
motor vehicle, it shall be delivered
to the claimant immediately sub-
ject to costs as described in section
9.23.060.A.10; or

b. Ifthe claimantis entitled to remit-
tance of some value less than the
total value of the motor vehicle,
the claimant is entitled at the
claimant’ choice to receive either
the value ofthe claimant’s interest
after the sale of the vehicle at an
auction following deduction of the
costs of the auction or, upon re-

and section 9.28.022 shall be



11.

12.

SERIOUS TRAFFIC OFFFNSES 9.25.028

quest and payment of the differ-
ence in value by the claimant, the
motor vehicle itself.

When a vehicle is subject to forfeiture
under this section, and when the vehi-
cle is sold and the lienholder interest
exceeds the sale price, the owner may
be held responsible for the difference
and the municipality's costs.

The storage and impound costs as well
as any court costs imposed, if any, for
vehicles impounded under subsection
C.3 ofthis section shall b®borne by the
person redeeming such vehicle as owner
or in behalf of the owner or as having
an interest in the vehicle. The amount
of such costs shall be determined as
provided in subsections A.4 and A 10 of
this section.

In a contested forfeiture proceeding
concerning a vehicle titled in the names
of more than one owner on the certifi-
cate oftitle, the court shall follow this
subsection.

a. Ifone owner does not avoid forfei-
ture, the court may order the for-
feiture of the entire interest of all
the owners in a vehicle which is
titled in th® names of more than
one owner in the disjunctive. Title
in the disjunctive is significant by
the use of the word “or” between
the names of the owners listed on
the certificate of title.

b. If such owner does not avoid for-
feiture, the court shall order the
forfeiture of the interest of any
owner in a vehicle which is titled
in the names of more than one
owner in the conjunctive. Title in
the conjunctive is signified by use
of the word “and" between the
names of the owners listed on the
certificate of title. Owners of a
vehicle titled in the names of more
than one owner in the conjunctive
are presumed to own the vehicle in
equal shares. In circumstances de-
scribed in this subsection, the court

shall order that the vehicle be sold
at public auction and further or-
der that the proceeds from the sale
of the vehicle be held by the trea-
sury division of the municipality's
finance department. After deduc-
tion of the reasonable costs of the
auction, an amount of the pro-
ceeds of the auction for the sale of
that vehicle which is equal to the
interests of the owners whose in-
terests have jfeesrt-not been for-
feited shall be returned to those
owners if those owners apply to
the treasury division ofthe munic-
ipality's finance department within
60 days ofthe auction. Ifthe own-
ers whose interests have not been
forfeited do not apply within that
period, those funds become the
property of the municipality sub-
ject tothe rights ofany other claim-
ant to those funds.

13.  Property subject to the interest of a
lienholder whose interest has not been
forfeited may not be disposed of as
provided in this section without the
consent of the lienholder. A regulated
lienholder’s interest in a vehicle shall
not be subject to forfeiture in any case
where:

a. The individual who allegedly used
the vehicle in violation of section
9.23.020 or 9.28.022 is not the
person whose dealings with the
lienholder gave rise to the lien; or
b. The vehicle wliich the individual
was driving, operating, or was in
actual physical control of at the
time of the alleged violation was
not the vehicle involved in the
event giving rise to the conviction
described in subsection C.l.b of
this section.
(AO No. £2-205; AO No. 83-163, 10-17-83; AO No.
93-S7(S-2), 1-1-94; AO No. 94-71(S), § 1, 4-26-94:
AO No. 95-S4IS-1), § 18, 4-27-95; AO No. 95-
163(S), 88 10—19. 3-8-95)

Cross reference— Administrative adjudication proce-
dures. ch. 3 60.
State law reference— Authority. AS 25.25.030.

AMC 9.28—23
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9.28.027 Failure to return a vehicle that has
been released under a vehicle re*
turn bond.

It is unlawful for the person who has secured =
the release of a vehicle under a vehicle return
bond under section 9.28.020,9.28.022, or 9.28.026
to willfully fail to return that vehicle when or-
dered by a court or a municipal administrative
hearing officer. Each day that a vehicle is not
returned constitutes a separate offense under this
section.

(AO No. 95-84(S-I), § 19, 4-27-95)
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Dear Representative Kelly:

'mwritin g In re%ards to a statewide vehicle orfeltur? jaw. | am sickened and
outraged y the Diatant dlsregard arun drlvers have orthe safety of others and the
fotal |srespectthey have forthe loss of pr|V| agano driving.. Strong measures must

he taken as th ¥] avebeenlnAncoa other cities in oUr cou nr1y
Anchorage has'had good suicoess with their city or mance There |sacom fted

group ofconcemed C|t|zensw 0 are going to ma ke this ordinance aﬁpen Inour
community but we realize that our entire State has the problem with this very real
menace 0 frunks on our highways.

We want a statewide law with substance, not wishy washy rhetorlc The current
f<;tate Statue fSec 28,35.030) states thaéthe stat maby move the court to order the
orteiture of the vehicle i the convicte ,oerson s fJeen prewouslP( convicted. This
IS not clear or strong enough Ianguage t needs to be the state will move the court
to order the forteLérc hé Anc ora%e law qIves éhe Individugl dusttw chances:
theirst time the vehicle 1s mandat selz dan towed or 30 days: t esecond
offense the car s forfeited. This s th eonﬁwaxwew S0 tere eato enders
from driving with suspended licenses and Aurtin and kllllntfmnoce t motorists and

Pedestrians.

Ple e support a new statu
tot epreegntable crime 0 d’nn&mg andd ving.. A

appreciated.

hat will help revent an¥espogﬁstéa g:ulr&egglr%sus eaths

Robin Randall
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From the
City of Fairbanks City Attorney's Office

M EMORANDUM

TO; Mayor Hayes and City Council Members

FROM; Herbert P. Huss, City Attorney
SUBJECT: Vehicle Impoundment/Forfeiture for. DWI and Refusal to
Submit to Chemical Test,

date: November 13/ 1997 . ) . .

At the last regularly scheduled meeting the council .requested
commentary on Anchorage's impoundment and forfeiture ordinance of
vehicles used in DWI and Refusal cases, . ?

1. state Statutes concerning Impoundment an”Forfaiture:

AS 28,35.036 provides that the State may move .for forfeiture
of a vehicle used-in a DWI or Refusal violation upon conviction for
a third or subsequent offense. This provision is invoked
relatively rarelyhowever, because the penalty is.discretionary
with the court and the police do not.routinely seize the vehicles
at the time of arrest. Even if the court does order forfeiture at
sentencing, the order is..often never executed because the-vehicle
cannot be located. I

2. Municipality of Anchorage's40rdinances.-

Unlike Fairbanks, Anchorage prosecutes its own DWI and'Refusal *
cases.l. It has enacted its own ordinances for"impoundment and
forfeiture of vehicles used in these cases. AS 28.35.038"' (Exhibit
"A") allows these ordinances, which are codified at AMC 9.28.020-
027 (Exhibit "B"). : .

Anchorage's ordinance declares that the vehicles driven by
drunk drivers are public nuisances and allows seizure of a vehicle
incident to the arrest of the driver. . Since the., law was
implemented in April of 1994, the police in Anchorage have
routinely seized the vehicles usod by drivers arrested -for DWI.

The City ceased prosecuting DWI cases in 1977 by repealing
its DWI ordinance. The.Statp assumed this prosecutorial function
(reluctantly) and rumor has it that the current administration may
seek.a legislative change mandating that Fairbanks resume chese
prosecutions and assume the same responsibilities as Anchorage.
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The Municipality seeks 30 days of impoundment if the offense is the
driver's first, and seeks forfeiture of the driver's interest if it
is a second or subsequent offense. Approximately one-third of the
vehicles towed have been driven by a driver with a previous
conviction within the past 10 years and were thus eligible for

forfeiture. Also noteworthy is the license status of these
arrested drivers. More than one-third of all drivers arrested for
DWI had licenses which arerevoked, suspended, or otherwise
invalid. In many cases, the license is invalid because of a

previous DWI conviction.

More than half of the vehicles seized in Anchorage were owned
or co-owned by the driver charged with DWI. Whatever the ownership
of the vehicle, an owner can get a vehicle released upon payment of
a bond and the $160.00 administrative fee plus tov/ing and storage

fees. Bonds are set within two working days of the seizure of the
vehicle. The band on a vehicle is like bail on a person: it
secures the release of the vehicle pending a civil administrative
hearing, criminal trial, orother resolution of the matter.

Vehicle return bonds are tied to the age of the vehicle as a proxy
for the value of the vehicle, and minimum amounts for the bonds are

set out in the ordinances.

The ordinance sets out anumber of consequences for someone
whosecures the release of a vehicle through posting a vehicle
return bond and then fails to return the vehicle when ordered. The
bond 1is routinely forfeited. The conduct is a civil offense
exposing the offender of up to a $300 a day fine for each day the
vehicle is not returned. The police may recover the vehicle.

3. Disposition of Seised Vehicles.

Vehicles seized are disposed of through: {a) settlements or
stipulations; (b) release pursuant to dismissal or reduction of
criminal charge or order at a hearing? (c) recovery after 30 days
of impoundment (in cases in which the Municipality is only seeking
30 days of impoundment); (d) forfeiture and sale or other disposal?
and (e) abandonment after 30 days of impoundment and subsequent
sale by the towing and storage contractor to satisfy the statutory
towing and storage lien.

a. Settlements (Stipulationsl .

The civil actions against the interests of the owners and
lienholders (other than the driver) are usually resolved through
settlements, traditionally called stipulations. These stipulations
typically involve the payment of fees, including an $160
administrative fee, costs of $6-12, an attorney's foe of $102, and
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the towing and storage fees. Towing fees are $25 for a day-time
tow and $1 for a night-time tow plus mileage fees of $4 per mile,
and storage fees are $2 a day.

Stipulations also include a promise by the owner or lienholder
recovering the vehicle not to allow the DWI arrestee to drive the

vehicle while intoxicated or while unlicensed. The stipulation
also provides that the Municipality may seize the vehicle and sue
for forfeiture if this promise is breached. If the Municipality is

seeking forfeiture, a stipulation also requires that the person
recovering the vehicle give the Municipality any equity owned by
the DWI arrestee.

A stipulation ends the civil case and takes the vehicle out of
the criminal case, thus ending the Municipality's efforts to obtain
forfeiture or additional days of impoundment against the vehicle.

The Municipality does not stipulate with owners or lienholders
who have promoted the offense. Evidence of such promotion can come
from presence in the vehicle at the time of the arrest; from an
admission that the owner allowed the driver to use the vehicle with
knowledge that the driver was not properly licensed; or from other
evidence indicating a reasonable cause to believe that if the
vehicle is returned to the owner that it would be operated in
violation of law.

b. Release of Vehicle Pursuant to Reduction or .Dismissal of
Criminal Charge or Order at Hearing.

A disposition of a criminal case which results in other than
a conviction for DWI or Refusal results in dismissal of the civil
administrative case against owners or lienhDIlderB who are not the
criminal defendant. Owners and lienholders may ask for a hearing
on the civil administrative case and contest the impoundment or
forfeiture.

Any person recovering a vehiale following a reduction or
dismissal of a criminal charge or pursuant to a dismissal or order
of release in the administrative case’must pay the administrative
fee and the towing and storage fee. The only two exceptions are
(a) the police did not bring charges against the alleged driver or
(b) the police had no reasonable suspicion to stop the vehicle or
probable cause to arrest the alleged driver.

C. Recovery of Vehicles After 30_Davs_gfLImpoundment.

Vehicles for which the Municipality is seeking 30 days of
impoundment may be released to owners or lienholders at the end of



