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THE USE OF VEHICLE AND PLATE SANCTIONS

N ote: Tliis is a summary o f N H T SA  research and evaluation programs looking at effects o f  
vehicle sanctions on  DUI/DW I offenders. These sanctions include vehicle impoundment, vehicle 
forfeiture, vehicle confiscation, vehicle immobilization, ignition interlocks, license plate 
impoundm ent, special license plates and license plate lagging programs.

In one study, 32 percent o f  suspended second time DW I offenders and 61 percent o f  third time 
offenders received violations or crashes on their driving record during their suspensions. Many 
drivers do not reinstate their license even when eligible to  do so. In one study involving first tim e 
D W I offenders who had their licenses suspended for 90 days, SO percent had not reinstated their 
licenses three years after they w ere eligible to be reliccnsed. Also, many o f  these offenders drive 
w ithout au to insurance and do no t attend treatm ent programs where such program s are a 
prerequisite for reinstatement. Thirty-five states have laws that can affect the vehicles or vehicle 
plates o f  offenders. Overnight im poundm ent o f the vehicle o f  an individual arrested for impaired 
driving is a typical practice in m ost states. Several states have laws which permit longer term 
im poundm ents for certain offenses, usually for repeat DWI offenses or for Driving While 
Suspended (DW S) where the original offense was related to a DW I infraction, S tates which 
im pound vehicles for these types o f  offenses include California, Delaware, Florida, Illinois, Iowa, 
M ichigan, M issouri, M ontana, Nebraska, Ohio, Oregon, and Wisconsin. Revoking or suspending 
a m otorist's operators license is now  a  com m on penalty for many traffic infractions especially 
those related to  impaired driving. Unfortunately, many o f  these offenders continue to  drive. It is 
not unusual for suspended drivers to  receive additional traffic citations o r be involved in crashes 
during periods o f  license suspension. As a way o f  reducing this problem, many states have passed 
laws that directly affect the offender's vehicle or license plates as a sanction for the impaired 
driving offense or for driving with a suspended license. Some states now  permit the vehicles o f  
drivers convicted o f  certain impaired driving offenses to be impounded immobilized using a club 
o r boot o r forfeited and sold. O ther states allow the license plates to  be removed and impounded. 
Still others allow for the use o f  specially m arked license plates and others allow for the installment 
o f  alcohol ignition interlock devices.

In 1994, 1.38 million people w ere arrested in the U S for driving under the influence (D U I) o r 
driving wliilc intoxicated (DW I), m ore than all other reported criminal offenses except larceny and 
theft. A bout one-third o f  all drivers arrested or convicte j  o f  DW I each year are repeat DW I 
offenders. Drivers with prior D W I convictions are also overrepresented in fatal crashes and have a  
g reater relative risk o f  fatal crash involvement. Many second and third time convicted DW I 
offenders arc required to install ignition interlock devices on their vehicles. In som e jurisdictions 
interlocks may also be used for first offenders.

C ontacts with state and local officials members o f  the judiciary and police officers suggest that 
while impoundment and forfeiture legislation is common, application o f  these laws is rare. The 
reasons cited inc lud e:

I. These laws arc generally reserved fo r the relatively few multiple DW I offenders rather than
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the m ore num erous first offenders;

2. There arc difficulties in dealing with non- offender owners;
3. It is costly to store junk vehicles that are  not reclaimed by their owners, and

4 Judges  a rc  re luctant to punish innocent family members.

Yet, som e states have developed innovative ways for dealing with these problem s. M innesota 
experienced a twelve-fold increase in the use  o f  its license plate impoundment law w hen they 
sw itched from court- based to  administrative enforcement o fthc  impoundment law . T he following 
recom m endation- may help state legislators and local officials revise existing legislation or enact 
new legislation to  increase the use and effectiveness o f their laws. Pass legislation that provides 
for administrative impoundment o f  plates and civil forfeiture o f vehicles. In general, try  to  avoid 
criminal laws providing for forfeiture since courts rarely use them. Enact legislation that allows 
for seizure at the time o f  arrest, if  officers impound either the vehicle or plate. It is m ore difficult 
and costly to  track dow n the offender's vehicle later and the delay gives the offender the  
opportunity to  transfer vehicle ownership. Pass legislation that makes it unlawful fo r the ow ner aF 
a m otor vehicle to  knowingly allow another person to drive the vehicle unless the ow ner 
determ ines the person possesses a valid driver's license. Also, require non- offender ow ners to  
sign an affidavit stating they will not allow the offender to drive the vehicle again while the 
suspension is in effect, fn 18 states, the vehicle registration is withdrawn upon conviction o f  a  
DW I offense or a DW S offense, w here the original licensing action can be related to  a D W I 
offense. States which can w ithdraw  vehicle registrations for a DWI or DW S offense a rc  Arizona, 
Arkansas, Delaware, Indiana, Kansas, Maine, Maryland, Michigan, M innesota, N ew  Ham pshire, 
N ew  York, N orth  Dakota, Oliio, Oregon, R hode Island, South Dakota, Virginia, and W yoming. 
Som e o f  these states have their own enforcem ent departments that send out investigators to  pick 
up the license plates o f  these offenders. However, in general the vehicle license plate  suspension 
provisions arc poorly enforced. Twenty- one states permit the vehicle o f  m ultiple D W I o r DW S 
offenders to be confiscated and sold. These states arc Alaska, Alabama, Arizona, Arkansas, 
California, Georgia, Maine, M innesota, M issouri, Montana, New York, N orth Carolina, N orth  
D akota, Ohio, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas,,W ashington and 
W isconsin.

One way courts can prevent a  DW I o r DW S offender from using his or her car is to  im m obilize 
the steering wheel by using a club o r lock a wheel using the boot. Currently, only Ohio uses this 
type o f  sanction. A few states, Iow a M innesota and Ohio, issue special license plates in order to  
perm it the use o f  the vehicle by family members o f  convicted DWI offenders. T w o states, O regon 
and W ashington, enacted laws which perm itted officers to affix a zebra sticker o ver th e  annual 
year portion o f  the license plates o f  offenders.

Ignition Interlock:

The purpose o f  an ignition interlock is to  prevent a person who has consum ed alcohol from 
operating a vehicle The device m easures alcohol concentration in the breath and is attached  to  a 
vehicle's ignition system. Before the car can be started a driver must blow a  sam ple o f  his o r  her
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breath into the interlock device If  the driver’s breath alcohol is below a specified concentration the 
driver will be able to  start the vehicle's engine How ever, if the driver has a breath alcohol 
concentration above the established level, the vehicle cannot be started. Thirty- four( 34) states 
have laws providing for either the discretionary o r mandatory use o f  ignition interlock devices for 
repeat and chronic DW I offenders The ignition interlock is discretionary in 3 1 states. Alaska, 
Arkansas, C olorado, Delaware, Florida, and Georgia maintain a computerized state  record 
keeping system to docum ent vehicle im poundm ent and forfeiture and license plate actions. This 
allows states to  monitor use o f  the sanctions, apply impoundment laws to  all repeat DW I 
offenders and to  all DW S offenders w here the original infraction was for a DW I offense. Tltis will 
encourage an increase in the use o f  im poundm ent since many courts do not apply this sanction to 
second time D W r offenders o r to  first tim e D W S offenders. W here the law provides for special 
license plates, including family plates, som e license plate sticker laws incorporate a provision that 
perm its officers to  stop the vehicle for the sole purpose o f  checking w hether the driver is 
operating the vehicle while their license is under suspension.

In M innesota violators incurring three DW I violations in five years o r four o r m ore in ten years 
can have their license plates impounded and destroyed. An evaluation o f  the effects o f  the law 
found a significant decrease in recidivism fo r violators who had their plates im pounded versus 
violators who did not. Violators whose license plates were im pounded by the arresting officer at 
the time o f  arrest showed a 50 percent decrease in recidivism over a tw o year period when 
com pared with DW I violators who did not experience impoundment.

In Franklin County, Columbus, Ohio, researchers are conducting a field test to  study the dctcn ent 
effects that a combined im poundm ent and immobilization sanctions program  has on crashes and 
violations for multiple D U I (Driving U nder the Influence) and suspended license offenders. From  
Septem ber 1993 to  Septem ber 1995, the vehicles o f  nearly 1,000 offenders w ere im pounded and 
then immobilized. The recidivism rates o f  these offenders are being compared to  eligible offenders 
who did not receive a vehicle sanction. So far those offenders whose vehicles w ere impounded 
and immobilized had low er rates o f  recidivism both  during and after the termination o f  the 
sanction than did those eligible offenders w ho m anaged to avoid the impoundment and 
immobilization sanctions. The project will also provide information on m ethods and procedures 
for implementing such a program , the types o f  problem s that may be experienced and 
recom m endations for dealing with them.

N H TSA  in conjunction with the State o f  California Departm ent o f  M otor Vehicles is conducting a  
three-year effort to study the impact o f  California's new vehicle impoundment and forfeiture laws 
as applied to unlicensed and suspended license offenders. The innovative 30-day im poundm ent 
law  is not typical o f  those found in m ost states but involves a civil action independent o f  a
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" A n  A c t r e l a t in g  to  im p o u n d m e n t  o r  fo r f e i tu r e  o f  a  m o to r  v e h ic le  o r  a i r c r a f t ;

a n d  p r o v id in g  f o r  a n  e ffe c tiv e  d a te ."

B E  I T  E N A C T E D  BY  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1. A S  2 8 .3 5 .0 3 6  is am en d ed  by  a d d in g  a new  subsection  to  read;

(f )  A  m o to r v e h ic le  o r  a irc ra ft m ay  be im pounded  if  the im p o u n d m en t is 

in c id e n t to  a  va lid  a rre st by a peace  o ff ic e r  and  there is p robab le  cau se  to  be liev e  the 

m o to r  v e h ic le  o r  a irc ra f t w as o p e ia .c d  o r d riv en  by a person  w h ile  co m m ittin g  a 

v io la tio n  o f  A S  28 .3 5 .0 3 0  o r 28 .3 5 .0 3 2 . A  m oto r vehicle o r aircraft im pounded  und er 

th is  s u b se c tio n  sha ll be  he ld  fo r tw o  d ay s  if the person  has no t been  p rev io u sly  

c o n v ic te d  o f  v io la ting  A S 28 .35 .030  o r  28 .35 .0 32  and shall be held  for five days if  the 

p e rso n  h a s  b een  p rev io u sly  co n v ic ted  o f  v io la ting  AS 23 .35 .0 30  o r 28 .3 5 .0 3 2 , un less  

a c o u r t  o rd e rs  co n tin u a tio n  o f  the im p o u n d m en t. In th is su b sec tio n , "previously 

c o n v ic te d "  h a s  the m ean in g  g iven  in A S 2 8 .35 .0 30 , bu t does not include a co nv ic tion  

fo r  v io la tin g  A S 2 8 .3 3 .0 3 0 .
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* S e c . 2 . A S  28 .3 5 .0 3 8  is a m e n d e d  io read:

S ec . 2 8 .3 5 .0 3 8 . M u n ic ip a l  im p o u n d m e n t  a n d  f o r f e i tu r e .  N o tw ith s ta n d in g  

o th e r  p ro v isions in th is  title , a m un icipality  m ay ad op t an  o rd in a n c e  p ro v id in g  fo r the 

im p o u n d m e n t o r  fo rfe itu re  o f  a m oto r v e h ic le  [,] or a irc ra ft, in v o lv e d  in the  

co m m iss io n  o f  a  fe lo n y  o ffe n se  o r  an o ffen se  u n d e r AS 2 8 .3 5 .0 3 0 , 2 8 .3 5 .0 3 2 , o r  an 

o rd in a n c e  w ith  e le m e n ts  su b stan tia lly  s im ila r to  A S  2 8 .3 5 .0 3 0  o r  2 8 .3 5 .0 3 2 . A n  

o rd in a n c e  adop ted  u n d e r this sec tion  is not req u ired  to be  c o n s is te n t w ith  th is  title  o r  

re g u la tio n s  ad o p ted  u n d e r  th is title .

* S e c . 3 . A S 29 .3 5 .0 1 0  is am e n d e d  to read:

S ec . 2 9 .3 5 .0 1 0 . G e n e ra l  p o w e rs . A ll m u n ic ip a litie s  h a v e  th e  fo llo w in g  

g e n e ra l pow ers, su b je c t to  o th e r p ro v is ion s o f  law :

(1) to  e s ta b lish  and p rescribe  a sa la ry  fo r an e le c te d  o r  ap p o in ted  

m u n ic ip a l o ffic ia l o r  em p lo y ee ;

(2) to co m b in e  tw o o r m ore ap p o in tiv e  o r  a d m in is tra tiv e  o ff ice s ;

(3) to  e s ta b lish  and  p rescribe  the  fun ctions o f  a  m u n ic ip a l d ep a rtm en t, 

o ff ic e , o r agency ;

(4) to  requ ire  periodic and special reports from  a  m un icipal d ep artm en t 

to  be su b m itted  th ro u g h  the m ayor;

(5) to  in v estig a te  an affa ir o f  the m u n ic ip a lity  and  m ak e  in q u irie s  into 

th e  co n d u c t o f  a  m u n ic ip a l dep artm en t;

(6 ) to  lev y  a  tax o r special assessm en t, an d  im p o se  a lien  fo r  its

e n fo rcem en t;

(7) to  en fo rce  an o rd inance an d  to p rescribe  a p e n a lty  fo r v io la tio n  o f

an  o rd inance;

(8) to  ac q u ire , m anage , co n tro l, use , and  d isp o se  o f  real an d  pe rso n a l 

p ro p erty , w h e th er the  p ro p erty  is situated  inside  o r ou ts id e  the m u n ic ip a l b o u n d arie s ; 

th is p o w er inc lud es the  p o w e r o f  a borough to ex pend , fo r any p u rp o se  au th o rized  by 

law , m oney  rece iv ed  fro m  the d isposa l o f land  in a serv ice  a rea  e s ta b lish e d  u n d er 

A S  29 .35 .450 ;

(9) to  ex p en d  m oney  fo r a co m m u n ity  pu rp ose , facility , o r  se rv ice  for 

the good o f the  m u n ic ip a lity  to the ex ten t the m un icipality  is o th e rw ise  au th o rize d  by
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law  to  e x e rc ise  the  p o w e r  n ecessa ry  to accom plish  the purpose o r p ro v id e  the fac ility
« *

o r  se rv ice ;

(1 0 )  to  re g u la te  the operation  and use  o f  a  m u n ic ip a l rig h t-o f-w ay , 

fa c ility , o r  se rv ice ;

(1 1 ) to  b o rro w  m on ey  and issue ev id ences o f  in d eb ted n ess ;

(1 2 ) to  acq u ire  m em bersh ip  in an organization  that p ro m o tes  leg isla tion  

fo r the g o o d  o f  the  m u n ic ip a lity ;

(1 3 ) to en te r  in to  an agreem ent, including an ag reem en t fo r co op era tive  

o r  jo in t  a d m in is tra tio n  o f  any  function  o r pow er w ith a m un ic ip a lity , the state , o r  the 

U n ite d  S ta te s ;

(1 4 ) to  su e  an d  be  su e d i

(15^1 to  a d o p t  a n  o rd in a n c e  p ro v id in g  fo r  m o to r  v e h ic le  o r  a i r c r a f t  

im p o u n d m e n t  o r  f o r f e i tu r e  a s  p ro v id e d  u n d e r  A S 28 .3 5 .0 3 8 .

* S ec . 4 . T h is  A c t tak es  e f fe c t  Ju ly  1, 1998.
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H o u s e  Bill 3 5 8  s t a r t e d  o u t  u s i n g  t h e  M u n ic ip a l i t y  o f  A n c h o r a g e ’s  f o r f e i t u r e  
o r d i n a n c e  a s  a  m o d e l  f o r  a  s t a t e w i d e  D W I v e h i c l e  f o r f e i t u r e  p o l i c y .  T h e  
A n c h o r a g e  m o d e l ,  h o w e v e r ,  i s  b e t t e r  s u i t e d  t o  m u n i c i p a l i t i e s .  V e h i c l e  f o r f e i t u r e  
p r o v i s i o n s  d o  n o t  w o r k  w e l l  in r e m o t e  a r e a s  o f  A l a s k a ,  e s p e c i a l l y  t h o s e  a r e a s  
l a c k i n g  t o w i n g  s e r v i c e s  a n d  s t o r a g e  y a r d s .

W o r k i n g  w i th  t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  a n d  t h e  D e p a r t m e n t  o f  L a w ,  H B  

3 5 8  h a s  b e e n  m o d i f i e d  t o  f o c u s  o n  i m p o u n d m e n t  o f  v e h i c l e s  i n c i d e n t  t o  a  D W I 

a r r e s t .

S e c t i o n s  1, 2 ,  3 ,  4 ,  5 ,  6 ,  7 ,  8 ,  a n d  1 0  h a v e  b e e n  d r o p p e d  f r o m  t h e  bill. S e c t i o n  9  
h a s  b e e n  s h o r t e n e d  a n d  m o d i f i e d  t o  r e q u i r e  i m p o u n d m e n t  f o r  t w o  d a y s  w i th  t h e  
f i r s t  D W I  a r r e s t ,  a n d  f iv e  d a y s  u p o n  t h e  s e c o n d  o r  s u b s e q u e n t  D W I a r r e s t .  T w o  
n e w  s e c t i o n s  h a v e  b e e n  a d d e d  t o  t h e  bill r e i n f o r c i n g  a  m u n i c i p a l i t y ’s  a u t h o r i t y  t o  
e n a c t  f o r f e i t u r e  l a w s  f o r  t h e  s e i z u r e  o f  v e h i c l e s  i n c i d e n t  t o  a  D W I a r r e s t  o r  u s e d  in 

a  f e l o n y  c r i m e .

T h e s e  c h a n g e s  s t r e a m l i n e  t h e  bill, y e t  p r o v i d e  f o r  t h e  i m m e d i a t e  c o n s e q u e n c e s  
d e s i r e d  b y  t h o s e  s e e k i n g  to  r e d u c e  t h e  i n c i d e n c e  o f  D W I in A l a s k a .
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S p o n s o r  S t a t e m e n t  

H B  3 5 8

H o u s e  Bill 3 5 8  p r o v i d e s  i m m e d i a t e  c o n s e q u e n c e s  fo r  i n d i v i d u a l s  w h o  c h o o s e  t o  
d r i n k  a n d  d r i v e .  It a l l o w s  p o l i c e  o f f i c e r s  s t a t e w i d e  to  i m p o u n d  a  v e h i c l e  f o r  t w o  
d a y s  a n d  f o r  f iv e  d a y s  if it i s  a  s e c o n d  a r r e s t  f o r  d r u n k  d r iv in g .

I m p o u n d i n g  a  v e h i c l e  f o r  t w o  d a y s  a l l o w s  t h e  i n d iv id u a l  t o  s o b e r  u p  b e f o r e  h e  
d r i v e s  h i s  c a r  a w a y .  T h e  i m p o u n d m e n t  t i m e  h e l p s  k e e p  t h e  d r i v e r  f r o m  r e ­
o f f e n d i n g  i m m e d i a t e l y .

H B  3 5 8  a l s o  p r o v i d e s  a u t h o r i t y  f o r  m u n i c i p a l i t i e s  t o  p r o v i d e  f o r  t h e  f o r f e i t u r e  o f  
v e h i c l e s  u s e d  b y  d r u n k  J r i v e r s .  F o r f e i t u r e  w o r k s  w e l l  in A n c h o r a g e ,  a n d  c a n  
w o r k  in m a n y  m u n i c i p a l i t i e s ,  b u t  it i s  p r o b l e m a t i c  a s  a  s t a t e w i d e  p o l ic y .

H o u s e  Bill 3 5 8  r e c o g n i z e s  t h e  t r a g e d y  a n d  h a r m  w r o u g h t  b y  d r u n k  d r i v e r s  in 
A l a s k a  a n d  f u r t h e r s  t h e  m e s s a g e  t h a t  A l a s k a  d o e s  n o t  a l l o w  i n d i v i d u a l s  t o  d r in k  
a n d  d r i v e .
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C A R  W A R S  -  HOW  TO T A K E  T H E M  AND 

H O W  TO G E T  RID O F T H E M

By: Cliff John Groh and Scott A. Brandt-Erichsen

C a rs  an d  o th e r v e h ic le s  p o s e  so m e  s tick y  p ro b lem s. T w o  o f  th e  w ay s  tha t th ey  b e c o m e  
p ro b lem atic  are the su b jec t o f  th is  p ap e r: 1) w h e n  th ey  a re  u se d  by  d ru n k  d riv e rs  and  2) w h e n  th e y  
a re  d isp o se d  o f  im p ro p erly . .T h e re  a re  a c o u p le  o f  s tra te g ie s  w h ic h  hav e  b een  u sed  la te ly  to  try' to  
a d d re s s  b o th  o f  these  p ro b lem s. T o  a  ce rta in  ex te n t th ey  in v o lv e  co m m o n  issu es  an d  c o m m o n  
p ro c e d u re s . E ach  w ill be d isc u sse d  in  turn .

T h e  M u n ic ip a lity  o f  A n c h o ra g e  h a s  b een  a  le a d e r in  th e  fie ld  o f  D W I v e h ic le  se iz u re  a n d  
fo rfe itu re  in  A laska. S epara te ly , th e  K etch ik an  G atew ay  B o ro u g h  h a s  re c e n tly  been  m ak in g  s tr id e s  
to  ad d ress  ju n k e d  and ab an d o n ed  v eh ic les . T h is  report on  ex p e rie n ce s  w ith  these p ro g ram s id en tif ie s  
th e  p ro g ram  and d iscusses so m e  o f  th e  cases w h ich  have to u ch ed  on  re lev a n t issues. Tire d iscu ss io n  
o f  cases is no t ex haustive , b u t is g e n e ra lly  rep re sen ta tiv e  o f  th e  th em e s  w h ic h  are  rep ea ted  in  th e s e  
a reas .

I .  V E H I C L E  IM P O U N D M E N T  A N D  F O R F E I T U R E  F O R  D W I 

A . P r o g r a m

1. C o n te x t

R ecogn ition  o f  d ie  ca rn a g e  an d  destru c tio n  caused  by D riv ing  W h ile  In to x ic a te d  (D W I) h a s  
in c re a se d  in th e  past d ecad e  a n d  a  h a lf. In  fo u r  o f  the p a s t  16 y ea rs , fo r e x am p le , a p e rso n  in  
.A n ch o rag e  w as s ta tis tic a lly  m o re  lik e ly  to be  k illed  by  a  d ru n k  d r iv e r  th an  by  so m eo n e  u s in g  a  
firea rm  o r a  knife. T h is  inc reased  reco g n itio n  has led  to  an  in c rea sed  em p h asis  on  re sp o n d in g  to  th e  
p ro b le m  o f  D W I. T he  in c rea sed  e m p h a s is  sh o w s u p  in:

► in c rea sed  d e v o tio n  o f  p o lice  re so u rc es  to e n fo rc in g  th e  law  ag a in s t D W I

► im p ro v ed  te c h n iq u e s  fo r d e te c tio n  o f  in to x ic a te d  d riv e rs , in c lu d in g  th e  u se  o f
s tandard ized  fie ld  sobriety ' tex ts , p a rticu la rly  th e  h o riz o n ta l g aze  n y s ta g m u s  (H G N ) 
test

*■ im m ed ia te  a d m in is tra tiv e  su sp e n s io n s  and  re v o c a tio n s  o f  the  d r iv e r 's  licen se

► in s titu tio n  o f  th e  c r im e  o f  R efusa l to  S u b m it to  a C h em ic a l T est (R e fu sa l), m ak in g  
a c rim e o f  w h a t fo rm e rly  had led  o n ly  to  a d m in is tra tiv e  licen se  su sp e n s io n s  a n d



revocations

► m an d a to ry  m in im u m  sen te n c es , pa rticu la rly  the  m an d a to r} ’ m in im u m  th ree  d ay s  in
ja i l  fo r  the first o ffen se  o f  D W I

► th e  in tro d u c tio n  o f  the c r im e  o f  fe lony  D W I, lead in g  to lo n g e r  ja i l  sen ten ces  an d
m o re  in ten s iv e  p ro b a tio n  fo r  th e  w o rs t rec id iv ists

► im p o u n d m e n t an d  fo rfe itu re  o f  th e  veh icles d riv en  b y  th o se  a r re s te d  fo r  D W I

In c re a s e d  la w  e n fo rc e m e n t an d  th e  u se  o f  im proved d e te c tio n  te c h n iq u e s  are  w id e sp re ad  
th ro u g h o u t th e  c o u n try . A ll th e  lega l p ro v is io n s  listed  ab ove  are  a p p lic a b le  th ro u g h o u t A la sk a  
ex cep t fo r  im p o u n d m e n t and-forfe itu re. In  A laska , only  the M u n ic ip a lity  o f  A n c h o rag e  and  the C ity  
o f  K e tc h ik a n  ro u tin e ly  to w  th e  v e h ic le s  o f  p e rso n s  arrested  fo r D W I. O n ly  th e  M u n ic ip a lity  o f  
A n c h o ra g e  to w s  v eh ic le s  o f  all D W I a rrestees an d  seeks 30 days o f  im p o u n d m e n t fo r  a  f irs t o ffen se  
a s  w e ll  a s  fo r fe itu re  fo r  a  su b se q u e n t o ffen se . T h e  co m b in a tio n  o f  th e se  D W I co u n te rm e a su re s— 
p a r t ic u la r ly  th e  th re e -d a y  m a n d a to ry  m in im u m  sen tence  fo r  a f i r s t  o ffe n se  an d  th e  
im p o u n d m e n t/fo r f e i tu re  p ro g ra m - g iv e  A n c h o ra g e  the  to u g h est law s  a g a in s t  D W I in  th e  U n ite d  
S ta tes .

2 . S t a t e  S ta tu te s  C o n c e rn in g  I m p o u n d m e n t  a n d  F o r f e i t u r e

A S  2 8 .3 5 .0 3 6  (A p p e n d ix  A ) p ro v id e s  th a t  th e  S tate m ay  m o v e  fo r  fo r fe itu re  o f  th e  v e h ic le  
u sed  in  D W I o r  R efu sa l u p o n  co n v ic tio n  fo r  a  th ird  o r  subsequen t o ffen se . T h is  p ro v is io n  is in vo ked  
re la tiv e ly  ra re ly , h o w ev e r, becau se  th e  p e n a lty  is d isc re tio n a ry  w ith  th e  c o u r t  a n d  th e  p o lice  do  n o t 
ro u tin e ly  s e iz e  th e  v eh ic les  a t th e  tim e  o f  arrest. E v en  i f  the co u rt does  o rd e r  fo rfe itu re  a t sen ten c in g , 
th e  o rd e r  is  o f te n  n e v e r  e x ecu te d  b e cau se  the v e h ic le  cannot be  lo ca ted .

3 . M u n ic ip a l i ty  o f  A n c h o r a g e ’s O r d in a n c e s

T h e  M u n ic ip a li ty  o f  A n c h o ra g e  has e n a c te d  its ow n  o rd in a n c e s  fo r  im p o u n d m e n t an d  
fo r fe itu re  o f  v e h ic le s  u se d  in  D W I an d  R efu sa l. \ S  35 .28 . 038  (A p p e n d ix  A ) a llo w s th e se  
o rd in a n c e s , w h ic h  a re  co d if ie d  a t A M C  9 .2 8 .0 2 0 -.0 ' (A pp en d ix  B ).

A n c h o r a g e ’s o rd in an ces  dec lare  th a t the  v eh ic les  d riven  by d ru n k  d riv e rs  a re  p u b lic  nu isances 
and  a l lo w  s e iz u re  o f  th e  veh ic le  in c id en t to the a r re s t o f  the d river. S in c e  th e  la w  w a s  im p lem e n ted  
in A p ril o f  1994 , the p o lice  in  A n ch o rag e  have ro u tin e ly  seized the  v e h ic le s  u se d  b y  d riv e rs  arrested  
fo r D W I. T h e  M u n ic ip a li ty  see k s  30 d a y s  o f  im p o u n d m en t i f  th e  o ffe n se  is  th e  d r iv e r ’s first, an d  
seek s fo r fe itu re  o f  the  d riv e r’s in te ie s t i f  it is a sec o n d  or su b seq u en t o ffe n se . A p p ro x im a te ly  o n e - 
th ird  o f  th e  v e h ic le s  to w e d  h a v e  b een  d riv en  by  a d riv e r w ith  a  p re v io u s  c o n v ic t io n  w ith in  the p a s t  
10 y ea rs  a n d  a re  th u s  e lig ib le  fo r fo rfe itu re . A lso  n o tew orthy  is th e  l ic e n s e  s ta tu s  o f  th ese  a rre s te d  
d r iv e rs . M o r e  th a n  o n e -th ird  o f  all d riv e rs  a r re s te d  for D W I h a v e  l ic e n s e s  w h ic h  are  rev o k ed , 
s u sp e n d e d , o r  o th e rw is e  in v a lid . In  m an y  cases, the license is in v a lid  b e c a u se  o f  a p re v io u s  D W I 
c o n v ic tio n .



o th e r m an  the  d r h e r  th rou gh  a c i\ ii ac iion  H ied  b e fo re  the M u n ic ip a li ty 's  a d m in is tra tiv e  h ea rin g s  
o fficer. S e rv ice  upon ow n ers and lienho lders is u su a lly  accom plished  by m ail, su p p le m e n te d  w hen  
n e cessa ry  by  o r persona l serv ice  o r  p u b lic a tio n .

M o re  th an  h a lf  o f  the  v eh ic les  se ized  a re  ow n ed  o r co -o w n ed  by the d r iv e r  ch arg ed  w ith  
D W I. W h a te v e r  the ow n ersh ip  o f  the veh ic le , an  o w n er can ge t a v eh ic le  re leased  u p o n  p ay m en t o f  
a bond  an d  th e  S I 6 0 .0 0  ad m in is tra tiv e  fee p lu s  to w in g  and s to ra g e  fees. B o n d s are  se t w ith in  tw o  
w o rk in g  d a y s  o f  the seizure o f  the vehicle. T h e  b o n d  o n  a veh icle  is like bail o n  a  p e rso n : it secu res  
th e  re le a se  o f  th e  veh ic le  p e n d in g  a civ il a d m in is tra t iv e  hearing , c rim in a l tria l, o r  o th e r  re so lu tio n  
o f  the m a tte r. V eh ic le  return bo nds are tied  to  th e  age o f  the v e h ic le  as a p roxy  fo r th e  v a lu e  o f  th e  
v eh ic le , a n d  m in im u m  am ou n ts  fo r th e  b o n d s  a re  se t o u t in the  o rd in an ces .

T h e  o rd in an ces  set o u t a  n u m b er o f  c o n se q u e n c e s  fo r so m eo n e  w ho sec u re s  th e  re lease  o f  a  
veh icle  th ro u g h  po stin g  a veh icle  re tu rn  b o n d  a n d  th en  fails to re tu rn  th e  veh icle  w h en  ordered . T he 
bond  is ro u tin e ly  fo rfe ited . T h e  co n d u c t is  a  c iv i l  o ffense  ex p o s in g  th e  o ffen d e r o f  u p  to  a  S300 a  
day  fin e  fo r  ea ch  day  th e  v e h ic le  is no t re tu rn e d . T h e  p o lice  m ay  re c o v e r  th e  v e h ic le .

4 . D is p o s it io n s  o f  S e iz ed  V eh ic le s

V e h ic le s  se ized  are d isp o se d  o f  th ro u g h : a )  se ttlem en ts  o r s tip u la tio n s : b ) re le a se  p u rsu an t 
to  d ism is sa l o r  re d u c tio n  o f  c r im in a l ch a rg e  o r  o rd e r  a t a h e a rin g ; c ) reco v e r) ' a f te r  30 days o f  
im p o u n d m e n t ( in  cases  in  w h ic h  the  M u n ic ip a li ty  is on ly  see k in g  3 0  d ay s o f  im p o u n d m e n t); d )  
fo rfe itu re  a n d  sa le  o r o th e r d isp o sa l; an d  e )  a b a n d o n m e n t a f te r  30  d ay s  o f  im p o u n d m e n t a n d  
su b se q u en t s a le  b y  the  to w in g  an d  s to rag e  c o n tra c to r  to  satisfy  the statutory ' to w in g  an d  sto rage  lien .

a . S e t t le m e n ts  ( S t ip u la t io n s )

T h e  c iv il a c tio n s  ag a in s t th e  in te res ts  o f  th e  ow n ers and  lien h o ld e rs  (o th e r  th a n  the d rive r) 
a re  u su a lly  re so lv e d  th ro u g h  se ttle m en ts , tra d it io n a lly  ca lled  s tip u la tio n s . T h e se  s tip u la tio n s  
ty p ic a lly  in v o lv e  the p a y m en t o f  fees, in c lu d in g  an  $1 60  a d m in is tra tiv e  fee, c o s ts  o f  S6-S12, an  
a tto rn e y ’s fee  o f  $ 102, and  th e  tow ing  and  s to ra g e  fees. T ow ing  fees  are S25 for a d a y -tim e  tow  a n d  
SI fo r a n ig h t- t im e  to w  p lu s m ile a g e  fees o f  $ 4  p e r  m ile , and  s to ra g e  fees a re  $ 2  a  d ay .

S tip u la tio n s  also  include a p ro m ise  by  th e  o w n er or lie n h o ld e r  re co v e rin g  th e  v e h ic le  n o t to  
a llo w  th e  D W I arrestee  to  d riv e  the  veh ic le  w h ile  in to x ica ted  o r  w h ile  u n licen sed . T h e  s tip u la tio n  
p ro v id e s  th a t  the  M u n ic ip a lity  m ay  se ize  th e  v e h ic le  an d  su e  fo r fo rfe itu re  i f  th is  p ro m ise  is  
b re a c h e d . I f  the  M u n ic ip a lity  is seek in g  fo r fe itu re , a  s tip u la tio n  w ill a lso  re q u ire  th a t the  p e rso n  
reco v e rin g  th e  veh ic le  g ive  the  M u n ic ip a lity  a n y  eq u ity  ow n ed  by the  D \ / I  a rre s te e .

A  s tip u la tio n  en ds the c iv il case  an d  ta k e s  th e  veh icle  o u t o f  the  c r im in a l ca se , th us  en d in g  
the M u n ic ip a li ty ’s effo rts  to o b ta in  fo rfe itu re o r  ad d itio n a l days o f  im p o u n d m en t ag a in s t the  vehicle .

T h e  M u n ic ip a lity  w ill n o t s tip u la te  w ith  o w n ers  o r lien h o ld e rs  w ho  h av e  p ro m o ted  th e  
offense. E v id en ce  o f  such p ro m o tio n  can co m e  fro m  presence in the veh ic le  ai the  tim e  o f  the arrest

P a g e  3



or from  an  a d m is s io n  th a t th e  o w n e r  a llo w ed  th e  d riv e r  to use  tiie v e h ic le  w ith  k n o w le d g e  th a t th e  
d rive r w as  n o t p ro p e r ly  lic e n sed .

b . R e le a s e  o f  V e h ic le  P u r s u a n t  to  R e d u c tio n  o r  D ism issa l o f  C r im in a l
C h a r g e  o r  O r d e r  a t H e a r in g

A  d isp o s it io n  o f  a  c r im in a l case w h ich  re su lts  in  o ther than a co nv ic tio n  fo r D W I o r  R efusa l 
re su lts  in  d is m is s a l  o f  th e  c iv il ad m in is tra tiv e  ca se  ag a in s t ow n ers o r  lien h o ld ers  w h o  a re  no t th e  
c rim in al d e fe n d a n t. O w n e rs  an d  lien h o ld e rs  m ay  ask  fo r a hearing  on  the  c iv il a d m in is tra tiv e  ca se  
and  c o n te s t  th e  im p o u n d m e n t o r  fo rfe itu re .

A n y  p e rs o n  re c o v e rin g  a  v e h ic le  fo llo w in g  a  red u c tio n  or d ism issa l o f  a  c r im in a l ch a rg e  o r  
p u rsu an t to  a  d is m is s a l o r  o rd e r  o f  re lease  in the ad m in is tra tiv e  case m u st p ay  the  a d m in is tra tiv e  fee  
and  the  to w in g  an d  s to ra g e  fee. T h e  on ly  tw o ex cep tio n s  are (a) the p o lic e  d id  n o t b r in g  M u n ic ip a l 
ch a rg es  a g a in s t  th e  a lle g e d  d r iv e r  o r  (b ) the p o lic e  h a d  no  reasonab le  su sp ic io n  to s to p  th e  v e h ic le  
o r p ro b a b le  c a u se  to  a r re s t  th e  a lle g e d  d river.

c. R e c o v e r y  o f  V e h ic le s  A f te r  3 0  D a y s  o f  I m p o u n d m e n t

V e h ic le s  fo r  w h ic h  th e  M u n ic ip a lity  is see k in g  30 days o f  im p o u n d m e n t m ay  b e  re lea sed  to  
ow n ers  o r  lie n h o ld e rs  a t  th e  en d  o f  th e  30  days. T h o se  recovering  th e  veh ic le  pay  a d m in is tra tiv e  an d  
to w in g  a n d  s to ra g e  fe es .

d . F o r f e i t u r e

A b o u t  10 p e rc e n t  o f  a ll v e h ic le s  to w ed  in c id e n t to a  D W I a rre s t a re  fo rfe ite d  a n d  so ld  a t  
au ction . T h is  re p re se n ts  a p p ro x im a te ly  o n e -th ird  o f  all the  v eh ic les fo r  w h ic h  th e  M u r  ic ip a lity  h a s  
so u g h t fo r fe itu re . T o  d a te , a ll v e h ic le s  fo rfe ite d  h a v e  been  so ld  at a u c tio n , b u t the  o rd in a n c e  a lso  
p ro v id e s  th a t  th e  p o l ic e  m a y  u s e  fo rfe ite d  v e h ic le s  fo r  p u rp o ses o f  la w  en fo rc em e n t.

A u c tio n s  o f  fo r fe ite d  v e h ic le s  a re  he ld  o n ce  a  m o n th , casually  o n  th e  fou rth  S a tu rd a y  o f  each
m o n th .

e. S a le  o f  A b a n d o n e d  V e h ic le s  P u r s u a n t  to  T o w in g  a n d  S to ra g e  L ie n

V e h ic le s  fo r  w h ic h  th e  M u n ic ip a lity  seek s  3 0  d ay s  o f  im p o u n d m e n t are d is p o s e d  o f  b y  th e  
tow ing  an d  s to ra g e  c o n tra c to r  i f  n o  o n e  recovwi.. *he v e h ic le  a fte r b e in g  se n t no tice  o f  th e  in ten t to 
sell the  v e h ic le  i f  th e re  is n o  reco v e ry . T h is  d isposa l occu rs  under the s ta te 's  tow ing  a n d  s to ra g e  lien  
c rea ted  in  A S  2 8 .1 0 .5 0 2 .

f. D is p o s it io n s  in  Y e a r  to  D a te
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D is p o s it io n s  o f  V eh ic le s  T o w e d  I n c id e n t  to  D W I A r r e s t .  

J a n u a r y  1 - O c to b e r  3 1 ,1 9 9 6

R eco v e red  a f te r  30  d a y s  o f  im p o u n d m en t 4 5 7

R eleased  p u rsu an t to  s tip u la tio n 326

F o rfe ited  and so ld  a t au c tio n 127

A b a n d o n e d  a f te r  im p o u n d m e n t an d  sold 156

P e n d in g /O th e r 4 98

1,564

5. R e v e n u e s  a n d  C o s ts  o f  P ro g r a m

T h e  M u n ic ip a li ty  h a s  ad d ed  s ta f f  a t the  M u n ic ip a l A tto rn e y ’s O ffice  and the  A n c h o ra g e  
P o lice  D ep artm en t to  o p e ra te  the  D W I veh icle  im p o u n d m e n t/fo rfe itu re  p ro g ram . T h e  M u n ic ip a li ty  
a lso  c o lle c ts  re v e n u e s  fro m  ad m in is tra tiv e  fees , a t to r n e y ’s fees , n e t a u c tio n  p ro ceeds, a n d  v e h ic le  
re tu rn  b o n d  fo rfe itu res . It ap p ea rs  th a t the re v en u es  w ill c o v e r  a p p ro x im a te ly  th re e -q u a r te rs  o f  th e  
co s ts  in  1996.

6. P u b l ic i ty

M u n ic ip a l o rd in a n c e s  re q u ire  th a t bars, liq u o r s to re s ,  an d  re s ta u ra n t w h ich  s e rv e  a lc o h o l 
p o s t s ig n s  w a rn in g  o f  th e  im p o u n d m e n t/fo rfe itu re  law . T h e  s ig n s  say  • 'D R IV E  D R U N K --L O S E  
Y O U R  C A R !” an d  " D o n ’t G e t H oo k ed  o n  D rin k in g  a n d  D riv in g .” T h e se  sign s are in te n d e d  to b e  
e y e -c a tc h in g , w ith  b o ld  p r in t u n d e rsc o rin g  the  s im p le  m e ssa g e . A d d itio n a l p u b lic ity , p a r t ic u la r ly  
o n  ra d io  an d  te le v is io n , w o u ld  a lso  be  he lp fu l in  in c re a s in g  d e te rren c e .

7 . E f fe c ts  o n  In c id e n c e  o f  D r iv in g  W h ile  I n to x ic a te d

T h e  p ro g ra m ’s e ffec ts  o n  th e  incidence o f  D W I a re  d iff icu lt to m easure . The n u m b e r  o f  D W I 
arrests  fell in 1995—the p ro g ra m ’s firs t full year o f  o p e ra t io n -b u t  ap p ea r likely  to rise in 1996. T h e  
d iff ic u lty  o f  a s se s s in g  th e  p ro g ra m ’s e ffec t o n  in c id e n c e  o f  D W I is cau sed  by an in c re a se d  la w  
en fo rcem en t focus o n  D W I w h ich  has occurred since  the  p ro g ra m  s ta rted  in A pril o f l 9 9 4 .  T h e  to tal 
n u m b e r  o f  A n c h o ra g e  P o lice  D ep artm en t (A P D ) p a tro l o ff ic e rs  h as  increased  s in c e  th a t d a te . 
P robab ly  m ore s ig n ific an t th an  the total num be- o f  p a tro l o ff ice rs , h o w ev e r, is the n u m b e r  o f  h o u rs  
o f  p o lice  re so u rc e s  sp e c if ic a lly  d ev o ted  to D W I en fo rc e m e n t. A sp ec ia l federal g ran t h a s  a llo w e d  
A P D  to pay  o v e rtim e  to o ffice rs  to w ork on traffic en fo rcem en t. E n fo rcem en t o f  traffic  la w s  ag a in s t 
speed ing , im p ro p er ru m s an d  lane changes, and sto p lig h t v io la tio n s , particu la rly  at n igh t, is a p roven  
m e th o d  o f  p ro d u c in g  D W I arrests . O ffice rs ass ig n ed  to  D W I en fo rc em e n t also  ro u tin e ly  p ro cess
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p e rso n s  a rrested  for D W I by  o th e r patrol o ffice rs, thus a llo w in g  p a tro l o ffice rs  to be m o re  e f f ic ie n t 
a n d  in c re a se  the ir to ta l D W I a rre s ts . T he use o f  g ran t-fu n d ed  o v e rtim e  for D W I e n fo rc e m e n t 
d ra m atic a lly  increased  b eg in n in g  in the fall o f  1995. and has g enera lly  stayed  at a h ig h e r lev e l s in c e  
th en  (see  A ppend ix  J). T he  a m o u n t o f  grant-funded  overtim e fo r D W I en fo rcem en t w as alm ost th re e  
lim es h ig h e r from  Jun e  th rou g h  S ep tem b er o f  1996. for exam ple , than  fo r that fo u r-m o n th  p e r io d  in  
1995.

A  m o re  accura te  m ea su re  o f  the true incidence o f  D W I th an  th e  n u m b e r o f  D W I a rre s ts  is  th e  
n u m b e r  o f  deaths from  a lc o h o l-re la te d  D W I au to m o b ile  c rashes .

N u m b e r  o f  D e a th s  f r o m  A lc o h o l-R e la te d  D W I A u to m o b i le  C ra s h e s ,

1990 -  1996

1990 13
1991 . 13
1992 12
1993 12
1994 13
1995 9
1996 ( th ro u g h  1 0 -2 9 -9 6 ) 7

S o m e  a n ecd o ta l e v id e n c e  o f  d e te rren ce  exists. In  a d d itio n , th e  p ro g ram  d o e s  p re v e n t  a n  
in freq u e n t b u t tro u b lin g  p h e n o m e n o n  occurring  previously . In  a  n u m b e r o f  cases over th e  y e a rs , th e  
p o lic e  reca ll arrestin g  a  p e rso n  fo r  D W I w ho  w ou ld  secu re  re le a se  o n  b a il o r  on  ow n  re c o g n iz a n c e  
w h o  w o u ld  re tu rn  to  th e  v e h ic le  a n d  d rive  d ru n k  again , o c cas io n a lly  c a u s in g  a crash  w ith  d e a th  o r  
in ju ry . S in c e  the  im p o u n d m e n t/fo rfe itu re  p ro g ram  began , no  o n e  h a s  d riv en  d ru n k  in  th e  s a m e  
v e h ic le  a f te r  be in g  a rre s te d  fo r  D W I that sam e n ight.

B . L a w

T h e  s ta tu to ry  p ro v is io n s  a p p lic a b le  are  inc lud ed  in  th e  a p p en d ix . T h e  state  p ro v is io n s , A S  
2 8 .3 5 .0 3 6  a re  in A p p e n d ix  A . T h e  o rd in ance  used  in A n ch o rag e  is  in  A p p en d ix  B.

T h e  leg a l issues in v o lv e d  a re  se izu re , due p rocess, d o u b le  je o p a rd y  and  ex cessiv e  p u n is h m e n t 
q u e s tio n s .

I .  S e iz u re
U n d e r w h a t c ircu m sta n ce s  m a y  a  veh icle  be se ized?  G iv e n  th e  fac t th a t D W I se iz u re s  a re  a l l  

a cco m p an ied  by an  arre s t, th e  se iz u re  itse lf  does no t present a d iff icu lt issu e  u n d er 13 A A C  0 2 .3 4 5 . 
S o m e  o th e r  in stances in  w h ic h  se iz u re  o f  a v eh ic le  and  re la ted  sea rc h  issues m ay a rise  a re  n o te d
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G iver, ap p ro p r ia te  c irc u m sta n c e s  an d  s u ff ic ie n t tim e any  v e h ic le  m ay  be se ized  w ith  a  w a rra n t. 
W e  k n o w  th is  a lrea d y  and th is  is no t w h e re  the  p ro b lem s u su a lly  co m e  up. W e w ill sk ip  fu r th e r  
d isc u ss io n  o f  se iz u re s  w ith  a w a rra n t at th is  p o in t.

b . W ith o u t  w a r r a n t

W arran tless  se izu re  m ay  be  ju s tif ie d  in sev era l c ircu m stan ces , m o s t o f  w h ich  boil d o w n  to  w h e re  
th e  p u b lic  in te re s t in the v e h ic le  b e in g  se iz ed  is su ff ic ie n tly  g re a t  to justify- the in tru s io n  o n  th e  
co n s titu tio n a l r ig h ts  o f  the  o w n e r  o r  p e rso n  en title d  to  p o sse ss io n . T h o se  o f  p rim ary  re le v a n c e  to  
D W I v e h ic le  se iz u re s  are se a rc h  an d  se iz u re  in c id e n t to a rre st. S e e  S ta te  v. R ic h s . 816  P .2 d  125 
(A k . A p p . 1991). a n d  see  13 A A C  0 2 .3 4 5 (c ) . O th e r  ju s t if ic a t io n s  w h ic h  m ay  a r ise  in  g iven , 
c irc u m s ta n c e s  are  as fo llo w s:

S e a r c h  in  e x ig e n t  c i r c u m s ta n c e s  - W here  th e re  is a p ro b ab le  cau se  b u t 
in su ff ic ie n t tim e  to o b ta in  a  w a rra n t. S e e  G u s ta f s o n  v . S t a t e . 8 5 4  P .2d 751 (A k .
A p p . 1 993);

E m e rg e n c y  a id  d o c t r in e  - W h ere  th e re  is re a so n a b le  g ro u n d s  to be lieve  that 
th e re  is an  im m e d ia te  n e e d  to tak e  ac tio n  to  p rev en t d e a th  o r to  p ro tec t p e rso n s  o r 
p ro p e rty  fro m  se r io u s  in ju ry . S e e  W il l ia m s  v . S t a t e . 823  P .2d  1 (.Ak. A pp. 1990); 
an d

P ro te c t iv e  s e a r c h .  S ee  M u r d o c k  v . S ta te . 6 6 4  P .2 d  5S9 (.Ak. A pp. 19S3).

S ta tu to r i ly  a u th o r iz e d  s e a r c h  a n d  s e iz u re . N o tab le  a m o n g  these  a re  ev id en tia ry 'e x ce p tio n s  
a n d  w h e re  the v e h ic le  is a  p u b lic  n u isa n ce . S ta tu to ry ' a u th o r ity  to  se ize  a veh ic le  in c lu d e s  th e  
fo llo w in g :

V e h ic le  u n s a fe  - V e h ic le s  w h ic h  a re  so  unsafe th e y  sh ou ld  no t be driven . S e e  
A S  2 8 .0 5 .0 9 1 ;

O u t s t a n d in g  p a r k i n g  t ic k e ts  • S e e , fo r e x am p le , A M C  § 9 .3 0 .2 6 0 :

P u b l ic  N u is a n c e  - im p o u n d  to  s u m m a rily  ab a te . S ec  13 A A C  0 2 .3 4 5 ;

A c c id e n t  - A S  2 8 .3 5 .0 7 0 ; an d

V e h ic le  o b s t r u c t in g  a r o a d w a v  o r  c r e a t in g  a  h a z a r d .  13 A A C  0 2 .3 4 r .

2 . D ue P ro c e s s

D ue p ro c e s s  look s at w h a t n o tic e  an d  o p p o r tu n ity  to be h e a rd  m u st be a lio rd e d  p r io r  to  s e iz u re  
o r  d isp o sa l o f  a v e h ic le . It a lso  m ay  re q u ire  a  re m is s io n  p ro c e d u re  fo r in n o cen t o w n e rs , a l th o u g h  
a fte r B e n n is  v. M ic h ig a n . 134 L .E d .2 d  68 (19 96 ). the  innocen t o w n e r  d e fen se  is no lo n g e r a v a ilab le



u nd er th e  U .S . C o n s titu tio n . T he S ta te  S up rem e C ourt has not y e t ad o p ted  the B e n n is  re a so n in g  a s  
a p p lic a b le  to  c la im s  u n d e r  the A la sk a  C o n s titu tio n . T h e  test u n d e r s ta te  law  lo ok  to th re e  fa c to rs :

F irs t ,  th e  p r iv a te  in te rest th a t w ill be a ffe c ted  by the o ffic ia l ac tio n : seco n d , th e  risk  o f  a n  
e rro n e o u s  d e p riv a tio n  o f  su ch  in te re s t th ro u g h  the  p ro ced u re s  used , an d  the  p ro b a b le  v a lu e , i f  a n y . 
o f  a d d itio n a l o r  su b s titu te  p ro ced u ra l sa feg u a rd s: an d . fina lly , the G o v e rn m e n t's  in te re s t, in c lu d in g  
th e  f isc a l a n d  a d m in is tra tiv e  b u rd e n s  th a t ad d itio n a l o r  sub stitu te  p ro ced u ra l re q u ire m e n ts  w o u ld  
en ta il.

a .  S t a t e  c a se s :

B a d o in o  v. S t a t e . 785 P .2d  39  (.Ak. A p p . 1990).

B a d o in o  in v o lv e d  fo rfe itu re  o f  c e rta in  m o n e y  u n d e r  A S  1 7 .3 0  a s  p a r t  o f  a  
s e n te n c e  fo r a  c o n v ic tio n  fo r m isco n d u c t invo lv ing  a co n tro lled  su b s ta n ce  in  th e  th ird  
d e g re e . T h e  co u rt h e ld  th a t it is sa tis f ie d  th a t d u e  p ro c e s s  re q u ire s  th a t  a  c r im in a l  
d e fe n d a n t  b e  g iv e n  ad v a n c e  n o tice  o f  th e  sp ec ific  p ro p e rty  w h ic h  th e  s ta te  se e k s  to  
h a v e  fo rfe ite d . W h ere  th e  p ro p erty  is n o t co n trab an d , th e  d e fe n d a n t sh o u ld  b e  
in fo rm e d  o f  th e  co n n ec tio n . T he sta te  w ill a ttem p t to  p ro v e  b e tw ee n  th e  p ro p e r ty  to  
b e  fo r fe ite d  an d  illeg a l ac tiv ity . T h e  d e fen d an t is a lso  e n ti t le d  to  k n o w  in  a d v a n c e  
th e  s te p s  h e  o r sh e  M U S T  tak e  in  o rd e r  to  co n te s t fo rfe itu re , w h o  w ill  h a v e  th e  
b u rd e n  o f  p ro o f, a n d  w h a t th e  b u rd e n  w ill be . F in a lly , a  re a so n a b le  o p p o r tu n ity  
M U S T  b e  affo rd ed  th e  d e fen d an t to  re s is t forfe itu re. T h e  c o u rt sh o u ld  m a k e  f in d in g s  
o f  fa c t  re g a rd in g  c o n te s te d  issues an d  se t o u t its  c o n c lu s io n s  o f  law .

F /V  A m e r ic a n  E a g le  v . S ta te .  6 2 0  P .2 d  6 57 , 6 6 7  (A la sk a  198 0 ).

A m e r ic a n  E a g le  in v o lv ed  an  ac tio n  fo r  civ il in  re m  fo rfe itu re  o f  a  v e s s e l  
u se d  in  v io la tio n  o f  c rab  ha rv est reg u la tio n s  und er A S  16 .05 .195 . T h e  v e sse l o w n e rs  
c h a lle n g e d  th a t the a b se n c e  o f  an  in  rem  p ro ced u re  and  a  p ro m p t p o s t-se rv ic e  h e a rin g  
d e n ie d  th e  o w n ers  o f  d u e  p ro c e ss  o f  law . W h ile  th is  c a se  re so lv e d  th e  d u e  p ro c e s s  
is s u e  o n  its  p a r tic u la r  fac ts , the c o u rt s ta ted , in  d ic ta , th a t w e  f in d  n o  m e r it  in  th e  
o w n e rs ' ap p a ren t c la im  th a t due p ro cess  req u ires  tha t an y  o w n e r o f  a  v e sse l se ized  b y  
th e  s ta te  fo r su sp ec ted  use  in illegal ac tiv ity  has an  ab so lu te  rig h t to  o b ta in  re le a se  o f  
th e  p ro p e r ty  u p o n  th e  p o s tin g  o f  an  ad eq u a te  b ond . T o  p e rm it th is  w o u ld  f ru s tra te  
o n e  p u rp o se  o f  fo rfe itu res , w hich  is to  p reven t possib le  u se  o f  th e  p ro p e rty  in  fu r th e r  
i l l ic i t  ac ts .

G r a v b i l l  v. S t a t e . 545 P .2 d  6 29 , 631 (A la sk a  1976).

G rav b ill w as  co n v ic ted  o f  a  g am e  v io la tion  (a ttem p ted  illegal tra n sp o r ta tio n )  
a n d  had  h is  a irc ra ft fo rfe ite d  as p a n  o f  h is  sen ten ce . G ray b ill u rg ed  th a t w h e re  th e  
p ro p e n y  is  n o t c o n tra b a n d  fo rfe itu re  co u ld  not be p u rsu ed  in  the  c r im in a l ca se , b u t  
m u s t be a  sep ara te  c iv il p ro ceed in g . T he  c o u n  he ld  th a t a  sep a ra te  c iv il  p ro c e e d in g  
w a s  n o t n e cessa ry .

P a g e  8



Hilbers v. M unicipality nf A nchorage. 611 P.Id 31. 36 (Alaska 1980).

H ilb e rs  invo lved  an ap pea l from  a su p e rio r  co urt o rd er u p h o ld in g  o rd in an c es  
regu la ting  m assag e  parlo rs. T he co u rt ad d ressed  the  issue o f  due p ro cess  h o ld in g  th a t 
in o rd e r to d e te rm in e  w hat d u e  p ro c e ss  re q u ire s , th ree  fac to rs  m ust be  c o n s id e re d :

F irst, th e  p riv a te  in te res t th a t w ill b e  a ffe c ted  by the o ffic ia l a c tio n : se c o n d , 
the risk  o f  an  e rro n eo u s  d ep riv a tio n  o f  such  in te re s t th rou g h  the p ro ced u res  u sed , a n d  
th e  p ro b a b le  v a lu e , i f  an y , o f  ad d itio n a l o r  su b s titu te  p ro ced u ra l s a fe g u a rd s ; an d . 
f in a lly , the  G o v e rn m e n t's  in te re s t, in c lu d in g  th e  fiscal an d  a d m in is tra tiv e  b u rd e n s  
th a t ad d itio n a l o r  su b s titu te  p ro c e d u ra l re q u ire m e n ts  w o u ld  en ta il.

S ta te ly . F /V  B a r a n o f . 6 7 7  P .2 d  1245 (A k . 1984).

T h is ca se  w as  an  in rem  fo rfe itu re  o f  a  v e sse l u sed  fo r h a rv e s tin g  c ra b  u n d e r  
A S  16.05 .195. T h e  c o u r t  h e ld  th a t  d u e  p ro c e s s  d o e s  n o t re q u ire  n o tic e  o r  a  h e a rin g  
p r io r  to  se iz u re  b y  g o v e rn m e n t o ff ic ia ls  o f  p ro p e rty  a lle g ed ly  u se d  in  a n  ill ic i t  
a c tiv ity . H o w e v e r , w h e n  th e  se iz e d  p ro p e r ty  is u sed  by  its o w n e r  in  e a rn in g  a  
live liho o d , n o tic e  a n d  an  u n c o n d itio n ed  o p p o rtu n ity  to co n test th e  s ta te 's  re a so n s  fo r  
se iz in g  th e  p ro p e rty  m u s t fo llo w  th e  se iz u re  w ith in  days, i f  n o t h o u rs , to  s a tis fy  d u e  
p ro cess  g u a ra n te e s  e v e n  w h e re  th e  g o v e rn m e n t in te re s t in  the  se iz u re  is u rg e n t.

S ta te  v . R ic e . 6 2 6  P .2 d  104  (A k . 1981).

R ic e  w a s  a  b ig  g a m e  g u id e  c o n v ic te d  o f  an  illeg a l tra n sp o rta tio n  v io la tio n . 
T h e  s ta te  so u g h t fo rfe itu re  o f  a  C e s s n a  u se d  in  th e  v io la tio n  u n d e r  A S  1 6 .0 5 .1 9 5 . 
C e ssn a  F in an c e  w a s  an  " in n o c e n t th ird  p a rty "  w ith  an in te re s t in th e  a irc ra f t.  T h e  
c o u rt he ld  th a t u n d e r  su b s ta n tiv e  d u e  p ro c e ss  a re m iss io n  p ro c e d u re  is m a n d a te d  
u n d e r  the  A la sk a  C o n s titu tio n . N o t  to  a llo w  in n o c e n t o w n e rs  an d  se c u rity  h o ld e rs  
to  s h o w  th a t th e y  h a v e  n o t b e e n  in v o lv e d  in  th e  c r im in a l a c tiv ity  th a t tr ig g e re d  th e  
fo rfe itu re  p ro c e e d in g  v io la te s  A la sk a 's  co n s tim tio n a l d u e  p ro cess  p ro v is io n . I t  
re m a in s  to  be  se e n  w h e th e r  B e n n is  w ill re v ise  th is  v iew .
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b. Federal cases:

B e n n is  v . M ic h ig a n . 116 S .C t. 994 (1996).

B e n n is  in vo lved  a v e h ic le  fo rfe itu re  u n d er a M ich ig an  la w  w h ic h  p ro v id e d  
fo r  fo rfe itu re  o f  M r. B enn is 's  c a r  on  the b asis  th a t he  w as  c o n v ic te d  o f  p a tro n iz in g  a  
p ro s titu te  in  the veh icle . T he  " in n ocen t ow ner" issue has invo lved  d u e  to  the fa c t th a t  
M r. B en n is 's  w ife  w as a jo in t  o w n e r o f  the  vehicle. T he S u p rem e C o u rt re je c te d  th e  
in n o cen t o w n e r d e fen se  a sse rte d  b y  M s. B en n is  a lth o u g h  all p a rtie s  a g re e d  sh e  h a d  
no  k n o w led g e  o f  the  use  to w 'h ich  th e  v e h ic le  w as p u t b y  h e r h u s b a n d . T h e  c o u r t  
re je c te d  b o th 'd u e  p ro cess  an d  tak in g s  c la im s a sse rted  b y  M s. B e n n is .

C a le ro - T o le d o  v. P e a r s o n  Y a c h t  L e a s in g  C o .. 4 1 6  U .S . 6 6 3 , 4 0  L .E d .2 d
4 5 2  (19 74).

In  P e a rs o n  Y a c h t , a  y a c h t ow ned  by  P ea rso n  h ad  been  lea sed  to  tw o  p e rs o n s , 
o n e  o f  w h o m  u se d  it fo r  tra n sp o rta tio n  o f  m ariju an a , a n d  th u s  it w a s  s u b je c t to  
se izu re  u n d e r  a  P uerto  R ican  fo rfe itu re  sta tu te . T h e  S u p re m e  C o u rt, in  d e te rm in in g  
th a t  th e re  w as  no  c o n s titu tio n a l v io la tio n  in  su c h  se izu re , o f fe re d  a  s u c c in c t  
d is c u s s io n  o f  th e  ap p licab le  la w  in  th is  area .

T h e  C o u rt o b se rv e d  th a t  the  h is to ry  o f  fo rfe itu re  is d e e p ly  ro o te d  in  th e  
co m m o n  law  w ith  even  B ib lica l o rig ins . It h as rece iv ed  w id esp read  u se  a n d  a p p ro v a l 
th ro u g h o u t the  h is to ry  o f  A m e ric a n  ju r isp ru d e n c e . D e sp ite  th is  p ro life ra tio n  o f  
fo rfe itu re  en actm en ts, the  in n o cen ce  o f  the o w n er o f  p ro p erty  su b je c t to  fo rfe itu re  h a s  
a lm o s t u n ifo rm ly  been  re je c te d  as a  defense .

R o b in s o n  v. H a n r a h a n . 409  U .S . 38 (19 9 2 ).

R o b in s o n  in vo lved  p ro ceed in g s fo r fo rfe itu re o f  a n  au to m o b ile  b e lo n g in g  to  
an  ac cu se d  w ho w as in  ja i l  on  a  ro b b ery  ch arge . T h e  n o tice  o f  fo rfe itu re  p ro c e e d in g s  
w as  sen t to  the accu sed ’s h o m e  ra th e r th an  th e  ja il .  T h e  ac cu se d  d id  n o t  re c e iv e  th e  
n o tice  u n til h is re lease, a f te r  fo rfe itu re  had  been  o rdered . T h e  ac cu se d  m o v e d  for, b u t  
w as  d en ied , a  rehearing . T he  S u p rem e  C ourt reversed  on  due  p ro c e s s  g ro u n d s . T h e  
c o u rt h e ld  th a t du e  p ro cess req u ires  no tice  o f  fo rfe itu re  p ro ceed in g s  to  b e  re a so n a b ly  
c a lc u la te d  to  ap p ra ise  th e  p ro p e rty  o w n e r o f  the  p ro ceed in g .

1. Suprem e C ourt
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2. C o u r t  o f  A p p e a ls

Lee- v. T h o r n t o n . 538  F .2d  27 (2d C ir. 1976).

In L e e . P la in tiffs ' v e h ic le s  w ere de ta ined  by cu s to m s o ffic ia ls  a f te r  c ro ss in g  
o f  the C anad ian  border. P la in tiffs  ch a lleng ed  the sta tu to ry  sch em e u n d e r  w h ic h  th e  
veh ic les  w ere  de ta ined . T h e  veh ic les w ere  held w ithout an  op po rtu n ity  fo r  a  p ro m p t 
h ea rin g . T h e  co u rt he ld  th a t a  p ro m p t oppo rtu n ity  fo r a  hearing , i f  o n ly  a  p ro o a b le  
cau se  h ea rin g , sh o u ld  be  p ro v id e d  w ith in  24-72  hours.

U n ite d  S ta te s  v. O n e  1972 C h e v ro le t  B la z e r . 563 F .2d  1386 (9 th  C ir .
1977).

*
In O n e  1972 C h e v ro le t  B la z e r , the governm ent so u g h t fo rfe itu re  o f  a  v e h ic le  

u sed  to  tran sp o rt a  co n trab an d  firearm . T he d istric t co u rt g ran ted  su m m ary  ju d g m e n t 
d e sp ite  a  th irty -party  c la im  o f  eq u itab le  ow nersh ip . T he N in th  C irc u it re m a n d e d  fo r  
fu ll ev id en tia ry  h e a rin g  b a se d  o n  issu es o f  fact p rec lu d in g  su m m arily  d e n ia l o f  a  
p e titio n  fo r re m iss io n  u n d e r  fed e ra l fo rfe itu re sta tu te . T h e  th ird -p a rty  o w n e r  o f  c a r  
a lleg ed  he h a d  n o t k n o w n  o f  o r co nd o n ed  the illegal ca rry ing  o f  a  g u n  s ilen c e r in  th e  
v e h ic le  by  h is  fa th e r , an d  g o v e rn m e n t had  no t a lleg ed  n eg lig en ce  by  th e  o w n e r.

3 .  D i s t r i c t  C o u r t s

U n ite d  S ta te s  v . O n e  M e r c u r v  C o u g a r  X R 7 . 397 F. Supp. 1325 (C .D . C a l. 
1975). "

In  O n e  M e r c u r v  C o u g a r , th e  o w n er loaned  h e r ca r to b o y frien d  to  p ic k  u p  
p a sse n g e r  a t a irp o rt and  th e  c a r  w as  se ized  w hen  the b o y frien d  and p a s s e n g e r  w e re  
a rrested  fo r sa le  o f  h e ro in . T h e  co u rt he ld  that fa ilure to  re tu rn  the c a r  to  th e  o w n e r  
w h ere  reco rd  sh o w ed  she h a d  no  aw aren ess  o f  the c a r’s p o ssib le  illega l u se  an d  h ad  
d o n e  all w h ic h  re a so n a b ly  c o u ld  be  ex p ec ted  to p rev en t the illegal u se  v io la te d  h e r  
d u e  p ro cess  r ig h ts . I t  is u n c le a r  w h e th e r  th is d ec is io n  w o u ld  su rv iv e  B e n n is .

3 . D o u b le  J e o p a r d y

T h is  h as been  a ho t issu e  fo r the la s t y ea r and a  h a lf  or so. O n the federal level it w as  se ttled
th is  p a s t  y e a r  b y  a m a jo r d ec is io n  in  U .S . v . U r s c r v . 518 U .S . , 135 L .E d.2d  549  (19 96 ). T h is
p re tty  m u c h  se ttled  the issue on  the n a tio n a l leve l, bu t w e have yet to ge t a de fin itive  d e c is io n  on  the 
s ta te  lev e l.

T h e  A la s k a  C o u rt o f  A p p e a ls  re c e n tly  co nsid ered  a ch a llen g e  to the A n c h o ra g e  D W I 
fo rfe itu re  p ro g ram  in S h a g e n  v. M u n ic ip a l i ty  o f  A n c h o ra g e . C ase N o. A -57 65 /5 79 5 . O p in io n  N o . 
1474 is su e d  Ju n e  21. 1996. T h is  case  in v o lv ed  bo th  double  jeop ard y  and  w a iv e r issu es. T h e  C o u rt 
o f  A p p ea ls  d id  not squ a re ly  a d d re ss  d o u b le  je o p a rd y  as it found a w a iv e r based  on fa ilu re  to  a sse rt 
a c la im  in the fo rfe itu re  action . T he  C o urt o f  A pp eals adopted the N in th  C ircu it's  re a so n in g  in  U .S .
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v. W a s h in g to n . 6 9  F .3 d  401 (9 th  C ir. 1995) ( fu r th e r  d iscu ss io n  o f  W a s h in g to n  b e lo w ).

a . S ta te  C a s e s   ̂ ^

C a ld e r  v . S t a t e . 6 19  P .2 d  1026 (A laska . 1980).

M r. C a ld e r  p led  no  c o n te s t  to  a  reck le ss  d r iv in g  c h a rg e  an d  w a s  tr ie d  on  an 
a ssa u lt ch arge  a r is in g  o u t o f  th e  sam e  inciden t b ased  u p o n  h is  s tr ik in g  an  o ff ic e r  w ith  
h is  v eh ic le . T h e  ju ry  co nv ic ted  h im  o f  the lesser in c lu d ed  o ffen se  o f  re c k le s s  d riv in g . 
T h e  co u rt he ld  n o  d o u b le  je o p a rd y  app ly ing  the ru le  fo r d e te rm in in g  w h e th e r  sep ara te  
s ta tu to ry  c r im e s  co n s titu te  th e  " sam e  o ffense"  fo r p u rp o s e s  o f  p ro h ib it in g  d o u b le  
p u n ish m e n t, w h e th e r  d iffe ren ces  in  in ten t o r co n d u c t b e tw e e n  th e  s ta tu to ry  o ffe n se s  
a re  su b stan tia l in  re la tio n  to th e  b a s ic  soc ia l in te re s ts  p ro te c te d  o r v in d ic a te d  b y  th e  
s ta tu te s .

M itc h e l l  v . S t a t e . 818 P .2 d  1163 (A la sk a  C t. A p p ., 1991).

M s. M itc h e ll c h a lle n g e d  c o n v ic tio n  o n  tw o  c o u n ts  o f  u n s w o rn  fa ls if ic a tio n  
o n  d o u b le  je o p a rd y  g ro u nd s. M itch e ll had s ig n ed  an  a g ree m en t to  re p a y  u n la w fu lly  
o b ta in e d  u n e m p lo y m e n t b e n e fits . S u b seq u en tly , she  w a s  c h a rg e d  w ith  u n sw o rn  
fa ls if ic a tio n  b a se d  u p o n  h e r f ra u d u le n t u n e m p lo y m e n t a p p lic a tio n s . T h e  c o u r t  h e ld  
th a t th e  c iv il re p a y m e n t ag reem en t, ev en  w ith  a  p en a lty  o f  5 0 % , w o u ld  n o t  ta k e  aw ay  
th e  rem ed ia l c h a ra c te r  o f  th e  c iv il p e n a lty  and th u s  w o u ld  n o t  be  su ff ic ie n t fo r  d ou b le  
je o p a rd y .

S ta te  o f  A la s k a  v . K v le  J .  Z e r k e l . 9 0 0  P .2 d  7 44  (A k . A p p . 1 9 9 5 ) .

S e v e ra l d e fe n d a n ts  o n  s ta te  o r  m u n ic ip a l D W I o r  re fu sa l c h a rg e s  so u g h t 
d ism issa l o f  c r im in a l charges o n  d o u b le  je o p a rd y  g ro u n d s  a f te r  h a v in g  th e i r  d riv e r 's  
l ic e n se  re v o k ed  in  an  ad m in is tra tiv e  p ro ceed in g . A d m in is tra tiv e  l ic e n se  re v o c a tio n  
is  p re m is e d  o n  su b s ta n tia l  re m e d ia l pu rp o ses. E v en  th o u g h  a d m in is tr a t iv e  licen se  
re v o ca tio n  has a lw a y s  co n ta in ed  an  e lem en t o f  d e te rren ce , th e  c a se  la w  d e m o n s tra te s  
th a t it h a s  tra d itio n a lly  b e en  v ie w e d  as  rem ed ia l ra th e r  th a n  p u n itiv e . V /e  co n c lu d e  
th a t  a d m in is tra tiv e  lic e n se  re v o c a tio n  co n tin u es  to  b e  a  " re m e d ia l"  s a n c tio n ,  n o t a  
"p u n itiv e"  s a n c tio n , fo r  p u rp o se s  o f  th ; federa l d o u b le  je o p a rd y  c la u se . T h e re fo re , 
th e  a d m in is tra tiv e  rev o ca tio n  o f  th e  d e fen d an ts’ licen ses  is  n o  im p e d im e n t to  th e ir 
la te r  p ro se c u tio n  fo r  d riv in g  w h ile  in to x ica ted , re fu s in g  th e  b re a th  te s t , o r  b o th .

C itv  o f  N e w  H o p e  v . 1986  M a z d a  6 2 6 .  N .W .2 d  , 199 6  W .L .
175811 (M in n  A p p .. A p ril 16, 1996).

In C itv  o f  N ew  H o p e , th e  lo w e r court d ism is se d  a  c iv il  a c tio n  f o r  fo rfe itu re  
o f  a  v eh ic le  used  in  a D W I by a  p e rso n  w ho h ad  p re v io u s ly  b e e n  c o n v ic te d  o f  D W I. 
T h e  M in n e so ta  C o u rt o f  A p p ea ls  fo u n d  that th e  fo rfe itu re  w a s  re m e d ia l  in  n a tu re . 
T h e  case w as b ro u g h t by  the c ity  sep ara te  from  th e  c r im in a l p ro s e c u tio n . T h e  court
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h e ld  that the v e h ic le  w as  essentia! to  the u n d e rly in g  o ffen se  as an  in s tru m e n ta li ty  o f  
th e  crim e.

L o u i  v . B o a r d  o f  M e d ic a l  E x a m in e r s . 78 H aw . 21 . 8S 9  P .2 d  7 0 5 . 711
(H aw a ii 1995).

M r. L o u i w a s  c o n v ic te d  o f  a tte m p te d  firs t-d eg ree  sex u a l a s s a u lt  an d  
k id n ap p in g . B ased  o n  th is  co n v ic tio n , the H aw aii S ta te  B oard  o f  M e d ica l E x am in ers  
s u s p e n d e d  h im  fro m  p ra c tic in g  m e d ic in e  fo r  o n e  y ear. M r. L o u i c h a lle n g e d  the  
su sp e n s io n  o n  d o u b le  je o p a rd y  g ro u n d s . T h e  c o u rt n o ted  tha t w h ile  th e  im p o s itio n  
o f  th e  o n e -y e a r  re v o c a tio n  o f  L o u i 's  licen se  to  p ra c tic e  m ed ic in e  [fo r  th e  a tte m p te d  
rap e  o f  h is m ed ic a l assistan t] m ay  'carry  the  s tin g  o f  p u n ishm en t'... it is c le a r  th a t th e  
s ta tu te  in  q u e s tio n  is  n o t d esig ned  to  'pun ish ' L ou i; ra ther, it is d e s ig n ed  to  p ro te c t the 
p u b lic  from  u n f it  p h y s ic ian s ."

b. F edera l C ases

1. Su p rem e C ourt

B ell v . W o lf ish . 441 U .S . 5 2 0  (19 7 9 ).

B ell in v o lv e d  a c lass ac tio n  p riso n e r ch a lle n g e  to p ra c tic e s  o f  a  fe d e ra l sh o rt 
te rm  cu sto d ia l fac ility . P ractices ch a llen g ed  in c lu d ed  d o u b le -b u n k in g , lim its  o n  h ard  
c o v e r  b o o k s  a n d  lim its  o n  p a c k a g e s , a m o n g  o th e rs . T h e  c o u rt re c o g n iz e d  th a t 
"G o v e rn m e n ta l a c tio n  does n o t h a v e  to  be  th e  o n ly  a lte rn a tiv e  o r  e v e n  th e  b e s t 
a lte rn a tiv e  fo r it to  b e  reasonable, to  say  n o th in g  o f  c o n s titu tio n a l."  a t  5 3 8 -4 2 . T h is  
w a s  in  re fe re n c e  to  the tra d itio n a l te s t th a t the  g o v e rn m e n t a c t io n  w h ic h  is  
d isco m fo rtin g  to  th e  pe rso n  ac ted  u p o n  is not "p u n ish m en t"  i f  it is re a so n a b ly  re la ted  
to  a  leg itim a te  g o v e rn m e n t o b je c tiv e .

D e p t ,  o f  R e v e n u e  o f  M o n ta n a  v. K u r t h  R a n c h . 114 S .C t. 1 9 37 , 128
L .E d .2 d  7 6 7 (1 9 9 4 ) .

M o n tan a  lev ied  a civil tax  o n  p o sse ss io n  an d  s to rag e  o f  d a n g e ro u s  d ru g s . T h e  
tax  ra te  w as e q u iv a le n t to $100 p e r  o u n ce  o f  m ariju an a . T he  K u r th  fa m ily  o p e ra te d  
a  m ariju an a  fa rm  an d  w ere  a rre s te d  and  c o n v ic te d  fo r th e  o p e ra tio n . T h e  s ta te  th en  
so u g h t S 900 ,000  in a  sep ara te  p ro cee d in g  fo r c o lle c tio n  o f  taxes. T h e  c o u rt he ld  th a t 
p o s t-c o n v ic tio n  im p o sitio n  o f  the c iv il "drug  tax"  co n stitu ted  " p u n ish m e n t"  a n d  w as  
b a rred  by d o u b le  jeo p a rd y . T he  c o u rt re lied  h e av ily  o n  the fact tha t th e  tax  w a s  o n ly  
lev ied  a fte r an  a rre s t an d  w as p u rp o rte d  to  be  a  p ro p e rty  tax. but tire ta x p a y e r  n e ith e r  
o w n e d  n o r p o sse s se d  the p ro p e rty  w h e n  the tax  w as im p o sed . F o rfe itu re s  m ay  be 
d is tin g u ish ed  from  th e  d rug  tax im p o se d  in K u r th  R a n c h . K u r th  R a n c h  c o u rt d id  
n o t ap p ly  th e  H n lp e r  an aly sis  as to  d e te rm in in g  th e  a p p ro p r ia te  lev e l o f  tax  to be 
co m p en sa tio n  for law  en fo rcem en t co sts , but re jec ted  the tax based  o n  the m a n n e r  o f  
im p o s itio n .
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Heath v. A labam a. 474 U.S. S2 (19S5).

M r. H eath h ired  tw o  m en to m urder h is w ife. S he w as  k id n a p p ed  fro m  th e ir  
h o m e  in A la b am a  and  sh o t. H e r body  w as fo u n d  in G eo rg ia .. M r. H e a th  p le a d e d  
g u il ty  in G eo rg ia  a n d  w as  su b seq u en tly  ch arg ed  in A la b am a . H e  c h a lle n g e d  h is  
co n v ic tio n  in  A lab am a  o n  double jeo p a rd y  g ro u n d s. T h e  c o u r t  h e ld  tha t th e  d o u b le  
je o p a rd y  c lau se  is in ap p licab le  w hen  sep a ra te  g o v e rn m e n ts  p ro se c u te  th e  s a m e  
d e fe n d a n t becau se  th e  d e fen d an t has o ffen ded  bo th  so v e re ig n s .

N o r th  C a r o l in a  v . P e a r c e . 395 U .S. 711 (1 9 6 9 ).

P e a  r e t  in v o lv e d  tw o cases- w here th e  d e fe n d a n ts  w e re  c o n v ic te d  a n d  
sen ten ced . A fter se rv in g  p a rt o f  th e ir sen tences, th e ir  c o n v ic tio n s  w ere  se t  a s id e  a n d  
th ey  w e re  re -tried  a n d  re -co n v ic ted . T h e  re su ltin g  se n te n c e s , w h e n  c o m b in e d  w ith  
tim e  served , w ere  m o re  sev ere  th a n  the  o rig in a l sen te n c es . T h e  c o u rt ru le d  th a t th e  
tr ia l  ju d g e  m ust a ff irm a tiv e ly  se t fo rth  the re a so n s  fo r  im p o s in g  a m o re  s e v e re  
s e n te n c e  to  en su re  th a t  th e re  is n o t a re ta lia to ry  m o tiv e . T h e  c o u r t  a lso  h e ld  th a t  
c red it m u st be  g iv en  fo r  th e  tim e served  o n  the  f irs t c o n v ic tio n . T h e  c o u rt h e ld  th a t  
th e  d o u b le  je o p a rd y  c lause  p ro tects ag a in s t a seco n d  p ro secu tio n  fo r  the  s a m e  o ffe n se  
a f te r  acq u itta l.

U n i te d  S ta te s  v . H a lp e r .  490  U .S . 4 3 5 , 109 S .C t. 1892 , 104 L .E d .2 d  4 8 7
(19 89).

H a lp e r  in v o lv e d  a c o n v ic tio n  for m a k in g  fra u d u le n t c la im s  o n  th e  
g o v ern m en t. T he c o u rt he ld  that co llec tio n  o f  a  civ il f in e  ($ 1 3 0 ,0 0 0 )  m o re  th a n  2 2 0  
tim es th e  am oun t o f  w h ich  the go vernm en t had  b een  d e fra u d ed  ($ 5 8 5 .0 0 ) c o n s titu te d  
" p u n ish m e n t"  and  w as  barred  b y  the d o u b le  je o p a rd y  c la u se  b ased  u p o n  th e  
d e fe n d a n t 's  p rio r fe d e ra l c rim in a l co nv ic tion . C iv il p e n a ltie s  w h ic h  a re  g ro s s ly  
d isp ro p o rtio n a te  to  th e  d am ag es cau sed  by th e  o ffe n d e r  a re  p u n itiv e  fo r  d o u b le  
je o p a rd y  p u rpo ses. A  c iv il p en a lty  is g ro ssly  d isp ro p o r tio n a te  i f  i t  is  n o t r a tio n a lly  
re la te d  to  th e  goal o f  m ak in g  the g o v ern m en t w h o le .

U .S . v . U r s e r v . 518  U .S .  , 135 L .E d .2 d  5 4 9  (1 9 9 6 ).
»

C o n so lid a ted  ru lin g  reversing  th e  6 th  C irc u it 's  d e c is io n  in  D ire c to r  o f  
T ra n sp o r ta tio n  S e rv ic e s  in  U rs e rv  an d  the 9 th  C irc u it’s d e c is io n  in  U .S . v . 
4 0 5 .0 8 9 .2 3  in U .S . C u r r e n c y . 33  F .3 d  1210 (9 th  C ir. 19 9 4 ), h e ld  th a t  d o u b le  
je o p a rd y  does not p ro h ib it the go vernm en t from  c o n v ic tin g  a  d e fe n d a n t fo r a  c r im in a l 
o f fe n s e  an d  fo rfe itin g  h is  p ro p erty  for that sam e  o ffe n se  in  a  s e p a ra te  c iv il  
p ro c e e d in g . F u tu re  d o u b le  je o p a rd y  ch a llen g es  m u st s till s a t is fy  a  tw o -p a r t  te s t  
a rticu la ted  in U .S. O n e  A s s o r tm e n t o f 89 F i r e a rm s . 465  U .S . 3 5 4  (1 9 8 4 ); e i th e r  1) 
tha t the leg isla ture in tend ed  the p articu la r fo rfe itu re  to  b e  a  c r im in a l p e n a lty  an d  n o t 
a c iv il sanc tion : o r 2 ) that, reg ard less  o f  the  law 's  in ten t, it is  s o  p u n itiv e  in  fa c t th a t
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it c a n n o t be c o n s id e red  c iv il in n a tu re . T h is  ru iing  d is tin g u ish e s  H a r p e r  as in v o lv in g  
in p e rso n a m  p en a ltie s  ra th e r than  in rem : A u s tin  as re la tin g  to  ex cess iv e  fin e s  ra th e r  
than  d o u b le  je o p a rd y : and  K u r th  R a n c h  as d e a lin g  w ith  a p u n itiv e  s ta te  tax . n o t  a n  
in rem  fo rfe itu re  s ta tu te .

2 . C o u r t  o f  A p p e a ls

B a e v . S h a l a l a . 4 4  F .3 d  4 8 9  (7 th  C ir.. 1995).

B a e  in v o lv e d  a  c h a lle n g e  to  th e  G en eric  D ru g  E n fo rc e m e n t A c t p ro v is io n  
m a n d a tin g  p e rm a n e n t  d e b a rm e n t o f  an y  in d iv id u a l c o n v ic te d  o f  a fe lo n y  u n d e r  
fed era l law  re la tin g  to  d e v e lo p m e n t o r  ap p ro v a l o f  a  d ru g  p ro d uct. B ae  w as  c o n v ic te d  
in 1990  fo r p ro v id in g  an  F D A  o ffic ia l w ith  an  "u n law fu . ^ ra ru ity ."  B y  le tte r  in  1 993 , 
the  F D A  n o tified  B a e  o f  th e  p ro p o sed  d ebarm en t. T h e  FDA. o rd e red  d eb a rm en t. B a e  
a p p e a le d . T h e  c o u r t  h e ld  th a t life tim e  d is b a rm e n t fro m  d ru g  co m p an ie s  w a s  
su ff ic ie n tly  re m ed ia l u n d e r  H a lp e r . B ae 's  ex  p o s t fac to  a rg u m e n t w a s  a lso  re je c te d .

U n i te d  S ta te s  v . P a v n e . 2  F .3 d  706. 710-11  (6 th  C ir . 1993).

M r. P a y n e  w a s  a  p o s ta l ca rr ie r . H e d id n 't  d e liv e r  all th e  m a il. H e  w a s  
in d ic te d  fo r  h is  m isc o n d u c t. B e fo re  be in g  in d ic te d , he  w as  fired  an d  h a d  h is  
te rm in a tio n  re v ie w e d  b y  a n  A d m in is tra tiv e  L a w  Ju d g e . M r. P ay n e  p re v a ile d  in  h is  
c h a lle n g e  to  th e  te rm in a tio n . M r. P a y n e  th en  s o u g h t d ism issa l o f  the  in d ic tm e n t 
b a sed  u p o n  c o lla te ra l e s to p p e l o r  d o u b le  jeo p a rd y . T h e  c o u rt re jec ted  the  a rg u m e n ts  
h o ld in g  th a t su sp e n s io n  o f  a  m ail c a rr ie r fo r illega l c o n d u c t w as  n o t "p u n ish m en t"  fo r  
d o u b le  je o p a rd y  p u rp o s e s .

U n i te d  S ta te s  v . F u r l e t t . 9 7 4  F .2 d  8 3 9 , 844  (7 th  C ir. 1992).

In  F u r l e t t . a  co m m o d itie s  b ro k e r defraud ed  h is  c lien ts . In an  a d m in is tra tiv e  
p ro cee d in g , h is  lic e n se  to  deal c o m m o d itie s  w a s  re v o k e d . H e  w as  la te r  in d ic te d  fo r  
c o n sp ira c y , m ail f ra u d , o b s tru c tio n  o f  ju s t ic e ,  an d  s u b o rn a tio n  o f  p e r ju ry . T he 
b ro k e r  o b je c te d  th a t  th is  c r im in a l p ro se c u tio n  v io la te d  th e  d o u b le  je o p a rd y  c la u se . 
T h e  c o u r t  h e ld  tha t th e  ad m in is tra tiv e  o rd e r p ro h ib itin g  th e  b ro k e r  fro m  e n g a g in g  in  
c o m m o d itie s  tra d in g  w as  no t " p u n ish m en t"  fo r  p u rp o se s  o f  th e  d o u b le  je o p a rd y  
c la u se .

U n i te d  S ta te s  v . B izz e ll. 921 F .2 d  2 6 3 , 2 67  (1 0 th  C ir. 1990).

In  B izz e ll. tw o  co n trac to rs  c o m m itte d  fraud  in  th e  sa le  o f  v a rio u s  p ro p e r t ie s  
w h o se  m o rtg a g e s  w e re  h e ld  by the  D ep artm en t o f  H o u s in g  an d  U rb a n  D e v e lo p m e n t 
(H U D ). T h e  T e n th  C irc u it ru led  th a t an  o rd e r  b a rr in g  th e  tw o  c o n tra c to rs  fro m  
p a r t ic ip a t in g  in H U D  co n trac ts  fo r 18 and  24  m o n th s , re sp ec tiv e ly , w as  n o t 
" p u n is h m e n t"  for th e ir  frau d u len t co n d u c t. T h e  c o u r t  sa id . "R em o v a l o f  p e rso n s  
w h o se  p a rtic ip a tio n  in  th o se  p ro g ram s is d e tr im en ta l to  p u b lic  p u rp o se s  is  re m e d ia l



O rn llo  v. U n ite d  S ta te s . 8S7 F .S up p . 1367 (D . H aw ., 1995).

O r a l lo  in v o lv e d  a d m in is tra tiv e  fo rfe itu re  o f  a  v e h ic le , c a sh  an d  a c e llu la r  
p h o n e . M r. O ra llo  rece iv ed  n o tice  o f  the fo rfe itu re  p ro ceed in g s. O ra llo  asse rted  th a t  
h e  file d  a p e titio n  fo r  rem issio n  o f  th e  p roperty , b u t th a t the  p e titio n  w a s  d en ied . H e  
th e n  s o u g h t d ism issa l o f  h is  c r im in a l ch arg es  fo r  d o u b le  je o p a rd y . T h e  c o u rt h e ld  
th a t  a  p e ti t io n  fo r  re m iss io n  d o es  n o t  co n tes t th e  fo rfe itu re  an d  th u s  th e re  w as n o  
a d ju d ic a tio n  o f  O ra llo 's  cu lp a b ility  in  the  fo rfe itu re  ac tio n . T h e re fo re , he  w a s  n o t  
p la c e d  in  je o p a rd y  o r  "punished ."  B u t  see Q u in o n e s -R u iz  v . U .S .. 8 6 4  F .S u pp . 9 8 3  
(S .D . C a l. 1994).

Q u in o n e s - R u iz  v. U .S .. 8 6 4  F .S u p p . 983 (S .D . C al. 1994).

M r. Q u in o n e s -R u iz  e n te re d  a  g u ilty  p le a  to  m a k in g  a  fa ls e  s ta te m e n t to  
c u s to m s  ag en ts . C u s to m s ag en ts  h a d  se ized  $ 4 0 ,0 0 0  in  c a sh  w h e n  sea rc h in g  a  
v e h ic le  a t a  b o rd e r  c ro ss in g . T h e  g o v e rn m e n t s o u g h t a n d  o b ta in e d  fo r fe itu re  o f  th e  
fu n d s  a f te r  s e n d in g  n o tice s  an d  p u b lish in g  n o tice . M r. Q u in o n e s -R u iz  d id  n o t  
r e s p o n d  to  th e  n o tic e , b u t su e d  fo r re tu rn  o f  th e  m o n e y  c la im in g  h e  d id  n o t re c e iv e  
n o tic e . T h e  c o u r t  h e ld  th a t th e  n o tic e  w a s  ad e q u a te  fo r  d u e  p ro c e s s  p u rp o se s  e v e n  
th o u g h  it  w a s  n o t sen t to  h is  c r im in a l defen se  atto rney . T h e  co u rt a n a ly z e d  th e  is s u e  
o f  d o u b le  je o p a rd y  u n d e r A u s t in  a n d  U .S . v . $ 4 0 5 ,0 8 9 .2 3 . 33  F .3 d  1210  (9 th  C ir .
1 99 4 ), a n d  c o n c lu d e d  th a t th e  fo rfe itu re  w as p u n itiv e . T h is  c a se  w a s  d e c id e d  p r io r  
to  U r s e r v .

A  s id e lig h t  th e  d o u b le  je o p a rd y  a n a ly s is  is th e  issu e  o f  w h e th e r  a  p a r t ic u la r  d e fe n d a n t
w a iv ed  th e  d o u b le  p a rd y  b y  fa ilin g  to  co n tes t th e  in  re m  fo rfe itu re . A f te r  U r s e r v . th is  m ay  be  a
no n -issu e . H o w e v e r, th e  fo llo w in g  are  som e cases d iscu ssin g  w a iv e r in  th e  d o u b le  je o p a rd y  co n tex t:

U n ite d  S ta te s  v . A r re o la -R n m o s . 60 F .3 d  188 (5 th  C ir ., 1995 ).

O m a r  A rre o la -R a m o s  w as  ch a rg e d  w ith  d ru g  re la ted  o ffe n se s . H e  so u g h t 
d is m is s a l  o f  h is  d ru g  ch arg es b a sed  u p o n  th e  c iv il  fo rfe itu re  p ro c e e d in g  in v o lv in g  
$ 1 1 ,4 0 8  in  ca sh  se ized  from  h is re s id en c e . T h e  fo rfe itu re  w a s  in itia te d  a f te r  M r. 
A rre o la -R a m o s  h ad  been  in d ic ted , b u t  b e fo re  h is  tria l. H e  d id  n o t  a p p e a r  as a  p a rty  
to  th e  c iv il fo rfe itu re  p ro ceed ings. T h e  co urt he ld  th a t su m m ary  fo rfe itu re  canno t b e  
c o n s id e r e d  p u n ish m e n t w h en  th e  d e fen d an t fa ils  to  re sp o n d  o r  a p p e a r  in  th e  c iv il 
fo r fe itu re .

U n ite d  S ta te s  v . H u d s o n . 14 F .3d  536 , 5 4 1 -4 2  (1 0 th  C ir. 199 4 ).

In  H u d s o n , the d e fen d an ts  w ere  in d ic ted  u n d e r  fed era l law  fo r  th e ir  a lle g e d

by definition."

3. District Court
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illeg a l o p e ra tio n  o f  sev era l b an k s. T he  v io la tio n s  w ere  based  o n  th e  sa m e  le n d in g  
tra n sac tio n s  w h ich  w ere  the su b jec t o f  p rio r ad m in is tra tive  san ctio ns im p o sed  b y  th e  
C o m p tro lle r  o f  C u rren cy . A s p a r t  o f  the ad m in is tra tiv e  p ro cee d in g s , th e  d e fe n d a n ts  
s ig n e d  a  co n sen t o rd e r  w h ich  in c lu d ed  a w a iv er c lause  allow ing  o th e r s ta te  o r  federal 
e n ti t ie s  to  b rin g  o th e r  ac tio n s  d e em ed  ap p ro p ria te . T h e  co u rt he ld  th a t th e  w a iv e r  
lan g u ag e  w as  n o t su ff ic ie n tly  c le a r  to  be  a  v a lid  w a iv e r o f  the r ig h t to  a s se r t d o u b le  
je o p a rd y . T h e  c o u rt im p lied  th a t an  ex p lic it w a iv e r m ay  have been  ad eq u a te , b u t w as  
n o t p re sen t. D e sp ite  th e  lack  o f  w a iver, th e  c o u rt h e ld  that th e  a d m in is tra tiv e  o rd e r  
b a rr in g  d e fe n d a n ts  fro m  fu tu re  b an k in g  a c tiv itie s  w as no t "p u n ish m e n t"  fo r  th e ir  
illeg a l a c tiv itie s .

U n i te d  S ta te s  v . W a s h in g to n . 69  F .3 d  401 (9 th  C ir., 1995).

In  W a s h in g to n . M r. W ash in g to n  w a s  a rre s ted  fo r a  d ru g  v io la tio n . A t th e  
t im e  o f  h is  a r re s t, $ 1 ,1 5 0  w as  tak e n  from  h is  pe rso n . T h e  g o v e rn m e n t s o u g h t 
fo rfe itu re  o f  the  m o n e y  as p ro ceed s o f  illegal na rco tic s  transac tions. M r. W a sh in g to n  
re c e iv e d  n o tice , b u t  d id  n o t su b m it a  c la im  to  th e  funds. T h e  fu n d s  w e re  fo rfe ite d . 
M r. W a sh in g to n  th e n  ch a lle n g e d  h is  c rim in a l c h a rg e  on  d o u b le  je o p a rd y  g ro u n d s . 
T h e  c o u rt h e ld  th a t an  o w n e r w h o  re ce iv es  n o tic e  o f  an  in ten d ed  fo r fe itu re  a n d  fa ils  
to  c la im  a n  o w n ersh ip  in terest in  th e  p ro p erty  has e ffec tive ly  ab an d o n ed  th a t in te rest. 
B e c a u s e  a b a n d o n m e n t c o n s titu te s  a  re lin q u ish m e n t o f  all r ig h ts  in  th e  p ro p e rty , 
ta k in g  o f  su c h  p ro p e r ty  im p o se s  n o  "p u n ish m en t"  an d  d oes n o t p la c e  th e  fo rm e r  
o w n e r  in  je o p a rd y . T h e  c o u rt re a c h e d  th e  sa m e  co n c lu s io n  in  U n ite d  S ta te s  v . 
C r e t a c c i .  62  F .3 d  3 0 7 , 3 1 0 -3 1 1  (9 th  C ir. 1995), w h ic h  is  re lie d  u p o n  in  
W a s h i n g t o n .

4 . E x c e s s iv e  P u n i s h m e n t

T h e  issu e  o f  ex cess iv e  f in e s  u n d e r  the 8 th  A m e n d m e n t to  th e  U .S . C o n s titu tio n  an d  A rtic le  
I, S ec tio n  12, o f  th e  A la s k a  C o n s titu tio n  is u n lik e ly  to  a rise  in  co n n ec tio n  w'ith a  v e h ic le  fo rfe itu re .
T he  v a lu e  o f  th e  v e h ic le  w ill ra re ly  i f  e v e r c a u se  a p ro b le m  fo llo w in g  th e  A u s t in  a n a ly s is ,
p a r tic u la r ly  i f  th e  v e h ic le  is u se d  in  th e  o ffen se . S o m e  re le v a n t ca ses  are as fo llo w s:

a . S t a t e  C a se s

M c N a b b  v . S t a t e . 860 P .2 d  1294 (A k . A pp . 1993).

E lm e r  M c N a b b  w as ch a rg e d  w ith  f ish in g  v io la tio n s. H e p led  g u ilty  to  o n e  
c h a rg e  in  e x c h a n g e  fo r  a  d ism issa l o f  n in e teen  o th e rs . T he m ax im u m  fine  fo r  the 
v io la t io n  w a s  $ 1 5 ,0 0 0 . H e w a s  sen te n c ed  to  a  fine o f  $ 1 5 ,0 0 0  w ith  $ 5 0 0 0  
su sp e n d ed . T h e  c o u rt a lso  o rd ered  fo rfe itu re o f  the fa ir m arket v a lu e  o f  all o f  th e  fish  
a b o a rd  M r. M c N a b b 's  bo a t o n  th e  da te  o f  v io la tio n , a to tal o f  $ 3 9 ,7 5 8 .4 0 , w ith  
$ 2 0 ,0 0 0  o f  th a t a m o u n t su sp e n d ed . M r. M c N ab b  ch a llen g ed  th e  fo r fe itu re  an d  
a d d itio n a l  fin e  o n  sev e ra l g ro u n d s  in c lu d in g  v io la tio n  o f  the U n ite d  S ta te s  an d  
A la sk a  C o n stitu tio n a l p ro h ib itio ns ag a in st ex cess iv e  fines. T he co u rt o f  a p p e a ls  he ld
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th a t "T he A laska  Suprem e C ourt has co n sis ten tly  he ld  that A la sk a  C o n s titu tio n  d o e s  
n o t req u ire  that penalties be p roportionate  to th e  o ffense . O n ly  p u n ish m e n ts  th a t a re  
'so  d isp ro p o rtio n a te  to the o ffense  c o m m itte d  as to  be co m p le te ly  a rb itra ry  a n d  
sh o c k in g  to  the sen se  o f  ju d g m e n t' m ay  b e  s tr ic k e n  as c ru e l a n d  u n u su a l u n d e r  
A la sk a 's  C on stitu tion ."  T he co u rt then co n c lu d ed  th a t th e  f in e  im p o se d  in  M c N a b b  
w as n o t g ro ss ly  d isp ro p o rtio n a te  to M r. M c N ab b 's  c rim e .

b . F e d e ra l  C ase s

A u s t in  v. U n ite d  S ta te s . U .S . 113 S .C t .  2 8 0 1 , 125 L .E d .2 d  4 8 8  (1 9 9 3 ) .

In  A u s tin  the  d e fen d an t w as co n v ic te d  by  th e  S ta te  o f  S o u th  D a k o ta  fo r  
p o sse s s io n  o f 'c o c a in e  fo r d is trib u tio n  an d  w as  sen te n c ed  to  7  y ea rs . T h e  U .S . th e n  
filed  a  c iv il in  rem  action against A ustin 's  h o m e an d  b usin ess  p lu s  S 4 ,7 00  in  ca sh  a n d  
o th e r p ro p e rty  se ized  at the tim e o f  a r re s t  A u s tin  ch a llen g ed  th e  fo rfe itu re  u n d e r  th e  
e x c e s s iv e  f in e s  c lau se  (8 th  A m en d m en t) . T h e  c o u rt h e ld  th a t th e  e x c e ss iv e  f in e s  
c la u s e  d id  n o t  ap p ly  to civ il fo rfe itu res , b u t re m a n d e d  th e  ca se  fo r  a  d e te rm in a tio n  
o f  w h e th e r  th e  c lause  w as v io la ted  in  A u s tin 's  ca se . T h e  c o u rt re c o g n iz e d  th a t  
fo rfe itu re  d o e s  n o t so le ly  serve a  rem ed ia l p u rp o se .

5 . O t h e r  r ig h t s

T h e  r ig h t  to  c o u n se l an d  righ t to  ju ry  trial m ay  b e  ra is e d  as issu es , b u t  w il l  n o t  b e  
p ro b le m a tic :

B a k e r v .  C itv  o f  F a i r b a n k s . 471 P .2 d  3 8 6 ,4 0 2  (A la sk a  1970).

B a k e r  in vo lv ed  p ro secu tio n  fo r a ssa u lt u n d e r  a  c ity  o rd in an c e . M r. B a k e r  
c la im ed  th a t h e  w as en titled  to a ju ry  tria l. T h e  A la s k a  S u p re m e  C o u rt e x te n d e d  th e  
r ig h t o f  j u r y  tria l to  a defend an t in  any "c rim in a l p ro se c u tio n " . T h e  c o u rt d e f in e d  
"c rim in a l p ro secu tio n ' to en com pass any  o ffense  fo r w h ic h  a  c o n v ic tio n  "m ay  re s u l t  
in  the  [d e fe n d a n t’s] loss o f  a  v a lu ab le  license , s u c h  as a  d riv e r 's  lic e n se  o r  a  l ic e n s e  
to  p u rsu e  a  co m m o n  ca lling , occu p a tio n  o r  b u s in e ss ."

R e s e k  v . S ta te . 706 P .2d 288  (A k. 1985).

R e s e k  invo lved  an  in rem  fo rfe itu re  o f  u se d  o r in ten d ed  fo r u se  in  v io la t io n  
o f  s ta te  d ru g  law s under A S 17.30.112. T h e  in re m  c a se  w as  filed  a f te r  in d ic tm e n t 
b u t b e fo re  th e  crim inal trial. T he court he ld  th a t an  in d ig e n t c la im a n t d oes n o t h a v e  
a co n s titu tio n a l rig h t to ap p o in ted  co un sel at p u b lic  ex p en se  in  an in  rem  fo r fe itu re  
p ro c e e d in g , b u t ackno w led g in g  d isc re tio n  o f  th e  trial co u rt to  req u ire  a p p o in tm e n t 
o f  co u n se l, based  in p a n  on the se lf  incrim ination  co n ce rn , w here  the fo rfe itu re  a c tio n  
p re c e d e s  a  c r im in a l p ro secu tio n . T h e  co u rt a lso  im p iied  th a t c iv il fo r fe itu re  
p ro cee d in g s  sh o u ld  be stayed  p end ing  the o u tc o m e  o f  th e  c r im in a l ca se . In  R e s e k . 
the  c o u rt n o ted  that AS 1 7 .3 0 .116(c) sp e c if ic a lly  a u th o rize s  su c h  a s tay .



O n e  1958 P ly m o u th  S e d a n  v . P e n n s y lv a n ia . 380  U .S . 693 (1 9 8 4 ).

T h is  ca se  invo lved  a  w a rra n tle s s  s to p  an d  se a rc h  o f  an  a u to m o b ile  b y  sra te  
liq u o r contro l b oa rd  offices. C a se s  o f  liq u o r w ith o u t s ta te  tax  sea ls  w ere  d isco v e red . 
T h e  s ta te  so u g h t fo rfe itu re  o f  th e  au to m o b ile . T h e  P en n sy lv a n ia  S u p re m e  C o u rt 
a llo w e d  the fo rfe itu re , re jec tin g  th e  a rg u m en t th a t th e  e x c lu s io n a ry  ru le  a p p lie d  to  
c iv i l  fo rfe itu re  p ro ceed in g s an d  c o n f in in g  th e  e x c lu s io n a ry  ru le  to c r im in a l cases . 
T h e  S uprem e C o u rt reversed an d  a p p lie d  th e  ex c lu s io n a ry  rule. T he c o u rt th e re  a lso  
s ta te d  th a t v eh ic les  a re  not in s tru m e n ta litie s  o f  c r im e  b e c a u se  " th ere  is n o th in g  ev en  
re m o te ly  crim inal in  possessing  a n  au to m o b ile ."  T h is  s ta te m en t is u n d e rc u t in  D W I 
ca ses  w here  th e  v eh ic le  itse lf  is  e sse n tia l to  the  c rim e . S e e , e .g ., C ity  o f  N e w  H o p e  
an d  B e n n is .

S im ila r ly , th e  r ig h t ag a in s t s e l f  in c r im in a tio n  h a s  b e e n  ap p lie d :

U n ite d  S t r t e s  v. U n ite d  S ta te s  C o in  &  C u r r e n c y . 401 U .S. 7 1 5 ,2 8  L .E d .2 d
4 3 4 (1 9 7 1 ) .

C o in  and C u rre n c y  in v o lv e d  an  ac tio n  fo r fo rfe itu re  o f  m o n e y  in p o sse ss io n  
o f  a  p e rso n  a t th e  tim e  o f  h is  a r re s t  fo r  illega l g a m b lin g . T h e  S u p re m e  C o u rt h e ld  
th a t  th e  F ifth  A m e n d m en t p r iv i le g e  ag a in s t s e l f  in c r im in a tio n  co u ld  be  in v o k e d  in  
fo rfe itu re  p ro ceed in g s .

F in a lly , d u e  to  its  o u ts tan d in g  a n d  en te rta in in g  fac ts , S ta te  v . S ta g n o  is w o rth  n o tin g  fo r  th e  
rem in d e r th a t am b ig u itie s  in c r im in a l statu tes m u s t  b e  read  n a rro w ly  an d  s tr ic tly  c o n s tru e d  a g a in s t 
the  g o v e rn m e n t.

S ta te  o f  A la s k a , v. F r a n k  S tn g n o . 739  P .2d  198 (C t. A pp . 1987).

S tagn o  w as co nv ic ted  o f  D W I fo r d riv in g  an  a irb o a t d o w n  a  ro a d w a y . T h e  
s ta te  so u g h t re v o ca tio n  o f  S ta g n o 's  licen se  to d riv e  and  fo rfe itu re  o f  th e  b o a t. T he 
co urt, re ly ing o n  the p rinc ip le  o f  s ta tu to ry  c o n s tru c tio n  th a t a m b ig u itie s  in c rim in a l 
s ta tu te s  m u st be  narrow ly  read  a n d  co n s tru e d  s tr ic tly  a g a in s t th e  g o v e rn m e n t, he ld  
th a t d riv in g  a b o a t d id  not fall w ith in  the te rm s o f  th e  lic e n se  re v o c a tio n  an d  
fo rfe itu re  sta tu tes in effect at the  tim e , but that d isc re tio n a ry  licen se  re v o ca tio n  m igh t 
be av ailab le . T h e  re levan t s ta tu te s  h a v e  s in ce  been  rev ised .

The exclusionary rule has been applied in civil forfeiture cases:



II. JTUNK AND A B A N D O N E D  V E H IC L E S

A . P r o g r a m

T h e  re lev a n t s ta tu te s  a re  se t fo rth  in  A S 28 .11 . S e e  A p p en d ix  C . L ocal p ro v is io n s  in  A n c h o rag e  
a re  in  A p p e n d ix  D . T h e  K e tc h ik a n  G atew ay B o ro u g h  p ro v is io n s  a re  in  A p p e n d ix  E . F o rm s  fo r  
A n c h o ra g e  a re  in  A p p e n d ix  F  a n d  docum en ts re la tin g  to  the K G B  p ro g ra m  are  in  A p p e n d ix  G -I.

1. A n c h o r a g e

T h e  M u n ic ip a l i ty  o f  A n c h o ra g e  regu la tes  b o th  ju n k  v e h ic le s  an d  a b a n d o n e d  v e h ic le s ,  an d  
re co g n izes  th a t th e se  ca te g o r ie s  overlap . The A n c h o rag e  o rd in an c es  p ro h ib it le a v in g  a  ju n k  v e h ic le  
in  p u b lic  v ie w  fo r m o re  th a n  f iv e  days. N otice is  req u ired  b e fo re  a  ju n k  v e h ic le  c a n  b e  se iz e d . T h e  
n o tice  can  b e  d e liv e re d  b y  p e rso n a l serv ice or c e r tif ie d  m ail, a n d  is  a lso  le ft o n  th e  v e h ic le . N o tic e  
a ff ix e d  to  th e  v e h ic le  s a tis f ie s  th e  n o tic e  re q u ire m en t i f  o th e r m e th o d s  o f  se rv ic e  o n  th e  o w n e r  a re  
u n av a ilin g . A n y  v e h ic le - ju n k  o r  n o t - le f t  u n a tten d ed  o n  a  s tre e t o r  h ig h w ay  fo r m o re  th a n  72  h o u rs  
is c o n s id e red  ab ando n ed , u n d e r  th e  A n cho rage  M u n ic ip a l C o d e , a n d  b e  im p o u n d e d  w ith o u t n o tic e .

S ta te  law  d e f in e s  a n y  v e h ic le  left u n a tte n d e d  o n  o r  w ith in  10 fee t o f  th e  tra v e le d  p o r tio n  o f  
a  h ig h w a y  in  e x c e s s  o f  4 8  h o u rs  a s  ab and on ed , a n d  m ak es s u c h  v e h ic le s  su b jec t-to  im p o u n d m e n t 
w ith o u t n o tic e . S ta te  la w  d o e s  n o t  ad d ress  in d iv id u a l ju n k  v e h ic le s  p e r  s e .

J u n k  v e h ic le s  a n d  a b a n d o n e d  vehicles m ay  be so ld  at a u c tio n  o r  de s tro y ed  a f te r  im p o u n d m e n t 
a n d  th e  p ro v is io n  o f  p o s t- im p o u n d m e n t notice. T h e  p ro v is io n  o f  n o tic e  m ay  be b y  p u b lic a tio n  i f  the  
o w n ers  a re  u n k n o w n . S ta te  s ta tu te s  co n ta in  s im ila r  p ro v is io n s , b u t  d o  n o t p ro v id e  fo r  d e s tru c tio n .

T h e  M u n ic ip a l i ty  o f  A n c h o ra g e  has re c e n tly  b een  a g g re s s iv e ly  e n fo rc in g  th e  o rd in a n c e s  
re g a rd in g  j u n k  a n d  a b a n d o n e d  v e h ic le s  in  its “ C le a n  S w e ep ” p ro g ra m .

2. K e t c h i k a n

In  M a y  o f  1 99 6 , th e  K e tch ik an  G atew ay B o ro u g h  en ac ted  a n  o rd in a n c e  d e s ig n e d  to  a d d re ss  
ju n k e d  a n d  a b a n d o n e d  v e h ic le s  w ith in  the b o u n d a rie s  o f  th e  B o ro u g h . S o m e  m o d if ic a t io n s  are 
cu rre n tly  u n d e r  c o n s id e ra t io n . A  co p y  o f  the o rd in a n c e  as it w ill  a p p e a r  i f  a p p ro v e d  is a tta c h e d  in 
A p p en d ix  E . T h e  p ro v is io n s  a re  b a sed  prim arily  o n  s ta te  law  a n d  p a ra lle l the  p ro ced u re  in  s ta te  law  
fo r  im p o u n d m e n t a n d  fo r fe itu re  o f  m o to r v eh ic les . M ain  d if fe re n c e s  in c lu d e  th e  d is p o s a l  by  
c ru sh in g  o p tio n , a n d  th e  lack  o f  c e rtif ie d  m ail s e rv ic e  p r io r  to  im p o u n d m e n t.

T h e  K e tc h ik a n  G a te w a y  B o ro u g h  is still ev a lu a tin g  an d  has n o t y e t d e c id e d  w h e th e r  to  take  
ad v an tag e  o f  th e  o p p o rn an ity  to in crease  m otor v e h ic le  reg is tra tio n  fees  and  use the  p ro c e e d s  to  fund 
a  v o lun ta ry  v e h ic le  d is p o s a l sy s tem . T he concept b e in g  co n sid e red  w o u ld  en ta il p ro v id in g  a  serv ice  
th ro u g h  a  c o n tr a c to r  w h e re  an  in d iv id u a l w ith a  ju n k e d  o r ir re p a ra b le  v e h ic le  w h ic h  is re ad y  for 
d isp o sa l c o u ld  deliv  e r  th e  v e h ic le  to a d isposal co n tra c to r  free  o f  c h a rg e  o r  fo r a  n o m in a l fee for 
p ro p e r  d is p o s a l, b u t w o u ld  p a y  a p e n a l ty  i f  the v e h ic le  w ere  d is p o s e d  o f  in an  im p ro p e r  m an n e r.



S h o rt o f  th is  sy s tem , th e  K e tch ik a n  sy s te m  u ses a  c o m b in a tio n  o f  an  a d m in is tra tiv e  
e n fo rc em e n t o ff ice r an d  a n  a d m in is tra tiv e  h e a rin g  p ro cess  a n d  a  to w in g  co n trac to r. A  co p y  o f  the  
re q u e s t fo r p ro p o sa ls  in v itin g  c o n tra c to r  b id s  is  a tta ch e d  as  A p p en d ix  G , an d  a copy  o f  a  s a m p le  
c o n tra c t w ith  the to w in g  and  d is p o s a l co m p an y  is a tta ch ed  as  A p p en d ix  H.

S chem atica lly , w h a t o c c u rs  is a  veh ic le  m ay  be  o b se rv e d  th a t is e ith e r  ju n k e d  o r a b a n d o n e d  
o r b o th . A  notice is p laced  on  th e  v e h ic le . A  c o p y  o f  th is n o tic e  is p ro v id e d  to  the  S ta te  T ro o p e rs . 
A fte r  th e  requ isite  tim e pe riod  h a s  e la p sed  (f iv e  d a y s  fo r a  ju n k e d  v e h ic le  o r one , tw o  o r  th ir ty  d ay s  
fo r  a n  ab a n d o n e d  v e h ic le ) , th e  v e h ic le  is  im p o u n d e d  an d  tra n sp o r te d  to the  to w  o p e ra to r 's  s to ra g e  
lo t. A n  ad d itio n a l n o tic e  is  p ro v id e d . A  co p y  o f  th is  n o tice  is se n t, c e rtif ie d  m ail, re tu rn  re c e ip t  
r e q u e s te d , to  any  p a rty  w ith  an  o w n e rsh ip  in te res t. T h e  to w in g  c o n tra c to r  a lso  rece iv es  a  co p y . 
A f te r  th e  tim e  p e rio d  w ith in  w h ic h  th e  v e h ic le  c o u ld  be  c la im e d  h a s  e la p sed , the  v e h ic le  m a y  b e  
a u c tio n e d  (w ith  an a d d itio n ab n o tic e  o f  a u c tio n  p ro v id e d )  o r  d e s tro y e d . A  sch em a tic  o f  th e  s te p s  is 
a tta c h e d  a s  A p p en d ix  I.

V eh ic le s  w h ic h  are m iss in g  VTN n u m b ers  an d  lic e n se  p la te s  a re  c o n s id e red  re fu se  a n d  m ay  
b e  im p o u n d e d  an d  d isp o se d  o f  w ith o u t  no tice .

T h is  p ro g ram  h a s  n o t b e e n  in  e ffe c t lo n g  e n o u g h  to  re p o r t  a n y  p a rtic u la r  re su lts .

P O T E N T I A L  W E A K N E S S E S  IN  T H E  K G B  A P P R O A C H

F ro m  d iscu ss io n  w ith  C ity  o f  K e tch ik an  A tto rn ey , S tev e  S ch w ep p e , th e  m etho d  co n tem p la te d  
b y  th e  K e tc h ik a n  G a tew a y  B o ro u g h  tak es  th ree  ca lc u la te d  r is k s  w h ic h  the  C ity  o f  K e tch ik a n  d o e s  
n o t  ta k e  w ith  its  p ro g ram . T h e s e  r isk s  re la te  to  p o ss ib le  d if fe r in g  in te rp re ta tio n s  o f  th e  s ta te  
a b a n d o n e d  veh ic le  s ta tu te s .

T h e  f ir s t  r isk  in v o lv e s  im p o u n d m e n t p r io r  to s e rv ic e  o f  n o tic e  by  ce rtif ie d  m a il. T h e  
K e tc h ik a n  G a tew ay  B o ro u g h  s y s te m  p ro p o ses  p la c in g  a  w a rn in g  n o tic e  o n  th e  v eh ic le , b u t n o t ■ 
p ro v id in g  n o tice  b y  ce r tif ie d  m a il o r  p u b lic a tio n  u n til a f te r  im p o u n d m e n t. T h is  m an n er o f  n o tic e  
is p re d ic a te d  on  A S  2 8 .1 1 .0 4 0  w h ic h  ad d resses  n o tic e  a fte r th e  v e h ic le  has b e e n  im p o u n d e d . T h e  
C ity  o f  K e tch ik a n  fo llo w s  a  m o re  co n se rv a tiv e  ap p ro a ch  g iv in g  n o tice  a s  p ro v id ed  fo r  in  A S 
2 8 .0 5 .1 2 1  (ce rtif ied  m a il, re tu rn  re c e ip t  re q u es te d ) p r io r  to  im p o u n d m e n t o f  the  veh ic le .

S eco n d , a sso c ia ted  w ith  th is  d iffe ren ce  in  no tice , the C ity  o f  K e tch ik an  o ffers  an  o p p o rtu n ity  
fo r a  h e a rin g  as p ro v id ed  fo r in  A S  28 .0 5 .1 3 1  p rio r  to  im p o u n d m e n t, w h ile  th e  K e tch ik a n  G a te w a y  
B o ro u g h  sy stem  o ffers  th e  o p p o r tu n ity  f o r a  "A S  28 .05 .131  h e a rin g "  fo llo w in g  im p o u n d m e n t, b u t 
p rio r to  d isp o sitio n  o f  th e  veh ic le . A d d itio n a lly , i f  upon  h earin g  the  im p o u n d m e n t is d e te rm in e d  to 
be im p ro p e r , then  the B o ro u g h , ra th e r  than  the o w n e r, w o u ld  b e a r th e  co sts  o f  im p o u n d m e n t an d  
s to ra g e .

T h e  third ca lcu la ted  r isk  re la te s  to d isp o sa l o f  the v eh ic les . D isp o s itio n  o f  veh icles u n d e r  A S 
2 8 .1 1 .0 7 0  c o n tem p la te s  sa le  a t a u c tio n . T he  B o ro u g h  m e th o d  o n ly  c o n te m p la te s  sa le  fo r  tho se  
v e h ic le s  '.vim  an e s tim a ted  v a lu e  o v e r  S 250. bu t th a t v e h ic le s  w ith  le ss  than  tha t am o u n t m ay  be  
d is c o s o d  o f  b v  c ru sh in g  an d  d e s tru c t io n  w ith o u t au c tio n .



T h e re  is n o  c le a r g u id a n c e  o n  th ese  p o in ts , and  in v iew  o f  the  lack  o f  sp e c if ic  d ire c tio n  
o th e rw ise , the  K e tc h ik a n  G a te w a y  B o ro u g h  h a s  op ted  to  try th e  m ore  ad m in is tra tiv e ly  c o n v en ie n t 
m e th o d  w h ic h : 1) in te rp re ts  th e  n o tic e  in  A S  2 8 .1 1 .0 4 0  a s  su ff ic ie n t to  sa tis fy  d u e  p ro cess  an d  
m a in ta in s  c o n s is te n c y  w ith  s ta te  s ta tu te s ; 2) in te rp re ts  th e  o p p o rtu n ity  fo r a  h ea rin g  fo llo w in g  
im p o u n d m e n t, b u t p r io r  to  a u c tio n  o r  d e s tru c tio n , as su ff ic ie n t to  sa tis fy  the  re q u ire m en t fo r a  
h e a r in g  c o n d u c te d  in  the m a n n e r  p ro v id ed  fo r  u n d e r A S 2 8 .0 5 .1 3 1  -  .141 ; a n d  3 ) in te rp re ts  
d e s tru c t io n  o f  lo w  v a lu e  v e h ic le s  a s  "n o t in co n sis ten t"  w ith  d isp o sa l u n d e r A S  2 8 .1 1 .1 7 0 .

I t  is  h o p e d  th a t in th e  e v e n t th e re  a re  ju d ic ia l  d ec is io n s  o n  th e se  p o in ts  in  th e  fu tu re  th a t th e  
K e tc h ik a n  G a te w a y  B o ro u g h 's  in te rp re ta tio n s  w ill be u p h e ld . T h is  m ay  b e  an  a re a  in  w h ic h  th e  
A la s k a  M u n ic ip a l A tto rn ey s ' A sso c ia tio n  w o u ld  w an t to recom m end  ch an g es to th e  s ta te  s ta tu te s  to  
a s s is t  in  s tre a m lin in g  th e  p ro c e ss .

3 .  S t a t e

T h e  s ta te  p ro ced u re s  fo r  im p o u n d m e n t a n d  d isposal o f  ab an d o n ed  veh ic les  a re  se t o u t in  s ta te  
s ta tu te  in  A S  2 8 .1 1 . S ee  A p p e n d ix  C . A part, f ro m  th e  lan g u ag e  o f  th e  s ta tu te , th e re  is v e ry  little  ‘ ' 
g u id a n c e  fo r  im p lem e n ta tio n . In  m a n y  areas o f  th e  state , the effo rts  o f  S ta te  T ro o p ers  in  im p o u n d in g  
a n d  d is p o s in g  o f  a b a n d o n e d  v e h ic le s  a re  h a m p e re d  by a  lack  o f  fu n d s.

B . D u e  P r o c e s s

F o r  an  e x a m p le  o f  d u e  p ro c e s s  issu es  in  a n  im p o u n d m e n t c a se , s e e :

S tv p m a n n  v . C itv  a n d  C o u n  tv  o f  S a n  F r a n c is c o . 5 5 7  F .2 d  1338 (9 th  C ir.
1977).

T h is  case  in v o lv e d  a  c la ss  ac tion  ch a lleng e  to a  C a lifo rn ia  s ta tu te  au th o riz in g  
re m o v a l o f  v e h ic le s  from  stree ts  an d  h ighw ays w ith o u t p r io r  n o tice  an d  o p p o rtu n ity  
f o r  h e a rin g  an d  e s ta b lish in g  a  p o sse sso ry  lien  fo r to w in g  an d  s to ra g e  fees . T h e  
s ta tu te  d id  n o t p ro v id e  for a  h ea rin g  e ithe r befo re  o r a f te r  the lien  a ttached . P la in tiffs  
d id  n o t  p u rsu e  a  ch a lle n g e  o f  th e  se izu re , bu t fo c u sse d  on  th e  lien . T h e  c o u r t  h e ld  
th a t d u e  p ro cess  re q u ire d  a  h e a rin g  w ith in  a  re a so n a b le  p e rio d  o f  tim e .

SS/6M/C A R. W AR
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E X E C U T IV E  S U M M A R Y

M a n y  d r u n k  d r iv e r s  a r e  s e e m in g ly  im p e rv io u s  to  t r a d i t io n a l  s a n c t io n s  a n d  

c o n tin u e  to  d r iv e  w hen  th e ir  licenses a r e  su sp e n d e d  o r  revo ked . S in ce  1989, P o rtla n d  

has used asse t fo rfe itu re  to  dep riv e  th ese  d rive rs  o f  the in strum entality  o f  th e ir o ffen se s : 

their vehicles. W hile P o rtlan d ’s a sse t fo rfe itu re  p ro g ram  is un ique an d  inn ova tiv e , it h as 

arisen in the co n tex t o f  a bu rgeon ing  o f  p o lic ie s  n a tion -w id e  ex ten d in g  fo rfe itu re  to  e v e r  

m ore areas o f  law en forcem ent. Y et ev en  as fo rfe itu re ’s targets have m u ltip lied , se r io u s  

s tu d y  o f  its effec tiven ess has been  n eg lec ted . In  P ortlan d , as in the  re s t o f  the  n a tio n , a  

q u e s t io n  w h o se  an sw er is crucia l to  the su ccess  o f  asse t fo rfe itu re  has rem ained  

u n a n sw e re d . D o es  th e  se iz u re  o f  in s t r u m e n ta l  a s s e ts  a c tu a l ly  d i s r u p t  c r im in a l  

a c t iv i ty  a n d  in c a p a c i ta te  o r  d e te r  c r im in a ls ?  In  P o r t la n d ,  i t  n o w  a p p e a r s  t h a t  i t  

h a s .

T h is  s tu d y  em ploys m ultivaria te  s ta tis tica l analysis techn iques to  a r re s t  d a ta  

co v e rin g  five y ea rs  o f  fo rfe itu re  en fo rcem en t. W ith  ra ce , age, sex , p r io r  a rre s t h is to ry  

and  level o f  police enforcem ent held co n stan t, p e r p e t r a to r s  w h o se  v e h ic le s  w e re  s e iz e d  

c o u ld  re lia b ly  be  e x p e c te d  to  be  r e a r r e s te d  o n  a v e ra g e  h a l f  a s  o f te n  a s  th o s e  w h o se  

v eh ic les  w e re  n o t  T h e  m o st p lau sib le  e x p la n a tio n s  fo r  th is  r e s u l t  p o in t  to  a  r e d u c e d  

t h r e a t  to  p u b l ic  s a fe ty  fro m  th e s e  p ro b le m  m o to r is ts  a s  a  r e s u l t  o f  P o r t l a n d s  

f o r f e i tu r e  p r o g r a m .

It is hop ed  tha t the inform aiion co n ta in ed  in th is report w ill a id  po licy  m ak e rs  in 

in fo rm ed  d ec is io n  m aking . P o r t la n d  s h o u ld  s h a r e  its  e x p e r ie n c e  th r o u g h  c o n ta c ts  

w ith  local, s ta te  a n d  n a tio n a l law  e n fo rc e m e n t a g e n c ie s , a n d  e n c o u ra g e  r e s e a r c h  o n  

th e  e ffec tiv en ess  o f  fo r fe itu re  in  c o m b a t in g  th e  o th e r  a c tiv it ie s  a g a in s t  w h ic h  it  h a s  

b e e n  d e p lo y e d .
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B A C K G R O U N D  A N D  IN T R O D U C T IO N

Forfeiture*s Impact on Crime: Past Research and Deb a te 

T h e  R ee d  F o r f e i tu r e  P ro je c t

This study  is a  successor to  another stu dy  o f  asse t fo rfe itu re  in ita ted  in the F a ll o f  

1991 by Professor S tefan  K apsch , d irec to r o f  the R eed  C o lleg e  P ub lic  P o licy  W o rk sh o p  

(P P W ). T h e  P P W  is a o rg an iza tio n  d ed ica ted  to  the em pirica l s tu d y  o f  “ ideas in g o o d  

c u rre n cy ” —  policy  issues gen era tin g  g re a t public  in terest an d  d e b a te . F o rfe itu re  w a s  

then and remains now  such an issue. After languishing in re la tive  d isu se  since p ro h ib itio n , 

th e  w a rs  on d ru gs and o rg an ized  crim e p ro m u lg a ted  new  s ta tu te s  an d  an ex p lo sio n  o f  

in te re s t w hich rev ived  First crim inal and  u ltim ate ly  civil fo rfe itu re  as co m m o n  

prosecu torial tools. A cross the nation in the late 1980s, m any  s ta te  an d  local ju r isd ic tio n s  

p a s s e d  m easures au th o riz ing  novel uses o f  fo rfe itu re  ag a in s t crim e. In 1989 o n e  su c h  

m easu re , P o rtlan d ’s F o rfe itu re  O rdinance, began  ta rge ting  p ro b lem  d ru nk  d riv e rs . F o r  

th e  P P W , the P o rtlan d  fo rfe itu re  p ro gram  p ro m ised  to affo rd  a  u n iq ue  o p p o rtu n ity  fo r  

em pirical investigation  o f  fo rfe itu re ’s effectiveness against a h igh ly  recid iv istic  g ro u p  o f  

law breakers. T he forfeiture study consisted o f  tw o  stages: a co m p reh en siv e  rev iew  o f  the  

lite ra tu re  on fo rfe itu re  in g en era l and a su rv ey  to  study  P o rtlan d ’s p ro g ram .

P P W  re sea rch e rs  d isco vered  an ab u ndan t body o f  lite ra tu re  regard ing  th e  lega l 

is s u e s  su rro u n d in g  fo rfe itu re , b u t they w ere  su rp rised  to  find little m aterial re la tin g  to  

fo r f e i tu re ’s effectiveness in de terrin g  crim e. T h is  dearth  o f  re sea rch  w as ev en  m o re  

bew ildering in light o f  the frequency with w hich  they found the e ffec tiv en ess  o f  fo rfe itu re  

c i te d  in ju stifica tion  o f  its em ploym ent. T h e  in tro du ction  to  th e ir  rep o rt s ta te s : 

“ C onsidering  the appeals  th a t the courts so o ften  m ake to the e ffe c tiv en ess  o f  fo rfe itu re  

as an apology fo r occasional abuses, it is a s tou nd ing  that so little em pirica l ev id en c e  o f
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that effectiveness has been  p ro d u c e d ." 1 S in ce  the 1991 report, fo rfe itu re  has c o n tin u e d  

to be a frequent topic o f  articles in academ ic  an d  legal publications, as w ell as the s u b je c t 

o f  c o u rt dec isio ns and pub lic  d eb a te . U nfo rtuna te ly , this a tten tion  has done little  to  

provide any  sy stem atic  ev id en ce  o f  fo rfe itu re ’s w idely touted effectiveness ag a in s t a n y  

o f  the m any types o f  c rim e  ag a in s t w h ich  it is n o w  frequently used.

T h e  F e d e ra l  “ W a r  o n  D r u g s ”

A ccording  to the U .S . Ju s tic e  D e p artm en t E xecutive O ffice fo r A sset F o rfe itu re  

(EO A F), “ [t]he m ission o f  the D epartm en t’s A sse t F orfeitu re P rogram  is to  m ax im ize  th e  

effectiveness o f  fo rfe itu re  as a d e te rren t to  c r im e .’’2 W hile, in the op in ion  o f  the E O A F , 

‘‘revenue is an ancillary b e n e fit,"3 and  no t the p rim ary  goal o f  the fo rfe itu re  p ro g ram , th e  

am o u n t o f  rev en u e  de rived  from  se izu res an d  deposited  in the A sse t F o rfe itu re  F u n d  

“serves as a barom eter to m easure the success o f  th e  p rog ram .’’4 T h is  am o u n t has g ro w n  

from  S27 million d ep o sited  in F Y  1985 to m ore than  one h a lf b illion do llars in F Y  1993 , 

an d  to ta ls  o v e r S 3 .2  billion since the  F u n d ’s inception in 1985.5 E xclud ing  sp e c ia l

1. K ap sch , e t a l., F o rfe itu re : H isto ry , P receden ts, and C u rren t D ebate  (1991)  
(un p ub lish ed  rep o rt o f  the R eed  C o llege P ub lic  P o licy  W orkshop F o rfe itu re  P ro jec t, 
on file w ith  the S ec re ta ry  o f  the D iv ision  o f  H isto ry  and Social S c ience , R eed 
C ollege).

2. Exec. Off. f o r  A sset F o rfe itu re , U.S. Dep’t  o f  Justice, A nnual 
R eport o f  th e  Dep’t  o f  Justice a s s e t  F o rfe itu re  Program  at v ( 1994)
[h e re in a f te r  E O a F  ANNUAL REPORT].

3. Id. a t 15.

4. Id. at 16.

5. Id.
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d e p o s its  re la te d  to the D rexel B urnham  L am bert case  in 1989 and the M ichael M ilk en  

case  in 1991, re g u la r  dep osits  have increased in each  year o f  the F u n d ’s ex is ten ce .6

If the  fu n d  tru ly  is a ba rom ete r o f  the  A sse t F o rfe itu re  P ro g ra m ’s o b jec tive  o f  

deterring crim e, w e  m ight expect to see an impact on the U .S. d ru g  su p p ly  w hich ro u g h ly  

m irrors the g ro w th  in annual asset seizures. Y et in the case  o f  co ca in e , the flagship  ta rg e t 

o f  the n a tio n al “ w a r on d ru g s,” prices have rem ain ed  co nsisten tly  low  and p u rity  h a s  

rem ain ed  co n s is te n tly  h igh  in recen t years. T h e  num ber o f  ind iv iduals rep o rting  u s in g  

co c a in e  a t le a s t o n ce  a w eek  has rem ained re latively  co n stan t o v e r  the sam e p e r io d .7 

W hile the n u m b er o f  people reporting inmequent use o f  the d rug  has d ro pped  d ra m a tic a lly  

since the m id -1 9 8 0 s , it is n o t c lear w hether this d ro p  is re lated  in any w ay to the A s s e t 

Forfeiture P ro g ra m , o r if  it is the resu lt o f  increased  d rug  ed u ca tio n , cu ltu ral tren d s o r  a  

co m b in a tio n  o f  fa c to rs .3 A bsen t a b e tte r m easu re  o f  the im pac t o f  th e  A sse t F o rfe itu re  

P ro g ram  th an  th e  m ere value o f  assets seized , it rem ains an o p e n  question  w h e th e r , 

“ [a js se t fo r fe itu re  has p ro ven  to be an effective too l in s tr ip p in g  crim inals o f  th e  

instrum entalities an d  p ro ceeds o f  their illicit ac tiv ities ,” as A tto rn ey  G enera l Jan e t R e n o  

asserts,9 o r w h e th e r  criminals have m erely absorbed  th e  costs im p o se d  by  the P ro g ram  as 

an in ev itab le  c o s t o f  d o in g  business in the m ulti-b illion  do lla r in te rna tio na l d ru g  trad e .

6. Id. a t  15.

7. N a t ’l  N a r c o t i c s  I n t e l l i g e n c e  C o n s u m e r s  C o m m .  (N N IC C ), U .S .  
D r u g  E n f o r c e m e n t  .A d m in . .  T h e  N N IC C  R e p o r t  1993: T h e  S u p p l y  o f  I l l i c i t  

D r u g s  t o  t h e  U n t t e d  S t a t e s  1 ( 1994) .

8. See id. a t  I .

9. A t t ’v G e n e r a l  J a n e t  R eno .  Foreword to  E O .A r  REPORT, supra n o te  2.
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S ta te  a n d  L o c a l E f fo r ts

A t the s ta te  and  local level, a  num ber o f  law  en fo rc em e n t ju risd ic tio n s  have  

implemented e n fo rcem en t p ro g ram s w hich have inc lud ed  the u se  o f  fo rfe itu re  an d  o th e r  

form s o f  ad m in istra tive  p roperty  se izu re  against a variety  o f c r im in a l ac tiv ities . S tu d ie s  

evaluating these program s, som e o f  them  quite soph istica ted , n ev e rth e le ss  fail in a v a rie ty  

o f  w ays to  conclusively  assess the effectiveness o f  fo rfe itu re  in an y  o f  the ca p ac itie s  in 

w hich it has been  em p lo y ed . S o m e  effo rts  s tu d ied  have ta rg e te d  th e  “ supp ly  s id e "  o f  

crim inal activities.

• In Phoenix A rizo n a , the a tto rney  g e n e ra l 's  o ffice  used  fo rfe itu re  to se ize  
the assets o f  "chop shops” which dismantle sto len  cars and  se ll th e ir  pa rts .
E ven as ju d g e m en ts  u n d e r  the  p rogram  to p p e d  five m illio n  d o lla rs , au to  
theft co n tin u ed  to  increase  fa r m ore  quickly  in P hoen ix  th an  nationally .
T h e  re p o r t  w as unab le to .co n c lu d e  w h e th e r the theft ra te  w o u ld  have 
increased  even  m ore  had  the  p rogram  n o t been  in p lace, o r  w h e th e r  the 
effort w as sim ply  in e ffe c tu a l.10

* In  N ew  Y o rk  C ity , civil fo rfe itu re  w as u se d  to  ev ic t d ru g  d e a le rs  from  
privately ow n ed  bu ild ings by threatening  o r actually  e ffe c tin g  th e  se izu re  
o f  the properties. T h e  p rogram  has been su ccessfu l in re m o v in g  p ro b lem  
d ru g  dealers  from  chron ically  afflicted p ro p ertie s . T h e  r e p o r t  d o es  n o t 
address to  w hat ex ten t o r w h e th er drug ac tiv ities  resum ed  in th e  ta rg e ted  
p ro p e rtie s  a f te r  the  ev ic tions, no r the d e g re e  and d u ra tio n  o f  the 
d isrup tion  o f  the activ ities o f  the individual dealers e v ic te d ."

10. P e t e r  F i n n  &  M a r i a  O ’B r i e n  H y l t o n , N a t ’l  In s t , o f  J u s t i c e , U .S .  
D e p ’t  o f  J u s t i c e , U s i n g  C i v i l  Re m e d i e s  f o r  C r i m i n a l  B e h a v i o r : R a t i o n a l e , 
C a s e  S t u d i e s , a n d  C o n s t i t u t i o n a l  Is s u e s  3 1 - 3 5  ( 1 9 9 4 )  ( h e r e i n a f t e r  U s i n g  C i v i l  

R e m e d i e s  ].

11. Id. a t 4 6 -4 9 .
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O ther efforts have a ttem p ted  to control o r hold accou ntab le  in d iv id u a ls  w ho  u se  

d rugs, or. w hose possession and  use o f  legal but co n tro lled  item s, such  as w eap on s, p o se s  

a  th rea t to so c ie ty :

• In  M a rico p a  C o u n ty , A rizona , a “dem and  reduction”  p ro g ra m  w as 
im p lem en ted  whic& inc lud ed  the seizure o f  the vehicles o f  individuals 
c a u g h t pu rchasin g  any quan tity  o f  illegal d ru g s .12 A lth o u g h  a  fo llo w  up  
s tu d y  w as co n d u c te d , it d id  n o t assess any independent e ffec ts  o f  a sse t 
fo rfe itu re  in ach iev in g  the  p ro g ram ’s ob jectives.13

In  L o s  A ngeles, au th o ritie s  seized w eapons from  the m en ta lly  ill ab sen t 
the com m ission o f  a  crim e and w ithout sea rch  w arrants u n d e r  th e  W elfa re  
an d  In stitu tio ns C o d e . W h ile  the rep o rt notes reasons w hy th is  s tra tegy  
sh o u ld  have been  e ffec tive , it offers no  hard  evidence th a t it actually  
reduced  v io lence am o n g  the  m entally  ill o r  that the co n fisca ted  w e a p o n s . 
w ere  n o t sim ply  re p la c e d .14

S o m e  p ro g ram s h av e  u sed  fo rfe itu re in com batting  both su p p ly  and d e m a n d  o f  

illegal drugs:

• A s p a r t  o f  “O p era tio n  ‘C aine B reak ,"  a m ulti-pronged a t ta c k  on  the 
activities o f  drug d ea le rs  and  users in B irm ingham , A labam a , 3 2  veh icles 
w e re  se ized  from  8 0  individuals ch arg ed  with soliciting n a rco tic s  from  
undercover officers. D uring and after the operation , v io len t a n d  p ro p e rty  
c r im es  in the ta rg e te d  areas  o f  the city  stayed  reladvely  c o n s tan t, in 
con trast to  sharp rises in o th e r areas o f  the city. H ow ever, s in c e  fo rfe itu re  
w as only  one p a n  o f  a  la rg e r stra tegy , it is im possible to d e te rm in e  the 
ex ten t to  which it independently influenced this ou tcom e. T h e  re p o r t  a lso

12. Jan  Chaiken, e t  a l„  N a t’l In s t .  o f  Justice, U.S. Dep’t  o f  Justice, 
M u ltu u r isd ic tto n a l D rug  Law E nforcem ent S trateg ies: Reducing Supply 
a n d  Demand 7 - 9  (1 9 9 0 ) .

13. See J o h n  R. H e p b u r n ,  e t a l . .  N a t ’l  I n s t .  O f  J u s t i c e .  D e d ’t  o f  J u s t i c e .  
D o  D r u g s .  D o  T im e :  An E v a l u a t i o n  o f t h e  M a r i c o p a  C o u n t /  D e m a n d  
R e d u c t i o n  P r o g r . a m  (1 9 9 4 ) .

14. Using Civil Remedies, supra n o te  10, a t  2 6 -3 0 .
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fails to  address the co n ce rn  th a t the  repo rted  results are co n s is ten t w ith 
th e  possibility th a t ra th e r than  reducing  crim e in B irm ingham , ‘C aine 
B reak  merely caused  c rim in a ls  to  re loca te  the ir activ ities to  n o n -ta rg e ted  

• areas o f  the c ity .15

• In  S an  D iego, a sse t fo rfe itu re  w as used  vigorously ag a in s t d ea lers  and  
purchasers as part o f  a  co m p reh en s iv e  stra tegy  to co m b a t d ru g  sa les and  
u se . W hile  sop h is tica ted  m u ltiv aria te  techniques w ere u se d  to  tes t the 
effectiveness o f  ce rta in  e le m en ts  o f  the stra tegy  in o b ta in ing  co n v ic tio n s 
o f  suspects, no such techniques w ere em ployed  to assess the e ffec tiv en ess  
o f  fo rfe itu re . A su rvey  o f  o ffend ers  assessed  their o p in io n s  on  the 
im po rtance  o f  asse t se izu re  in red u c in g  d ru g  use and sales. O ffenders 
w e re  am bivalent: 4 1 %  c la im ed  th a t asse t seizure was very  im p o rta n t in 
ach iev in g  these g o a ls , 4 1 %  sa id  it w as n o t im portant a t all, and  the 
rem aining 18% felt that it w as only som ew hat important. W h ile  the repo rt 
d raw s in teresting  co n c lu sio n s ab o u t o ffender psycho logy  from  these 
re s u lts , it rightly  d o es  n o t a tte m p t to  d raw  any co nclusions ab o u t the 
use fu lness o f  fo rfe itu re from  th e m .16

W hile  all o f  these s tud ies p ro v id e  in teresting  inform ation on  ho w  fo rfe itu re  is 

being em ployed around the co u n try  to ad d ress  a variety  o f  law  en fo rc e m e n t need s, n o n e  

p ro v ides any conclusive  ev id ence  o f  fo rfe itu re ’s effectiveness as a d e te rren t o f  c rim e .

F o r f e i tu r e  a n d  P o licy  M a k in g :  N e ed  fo r  S tu d y

I f  an y  conclusive s tud ies o f  fo rfe itu re ’s effectiveness do  in d eed  ex is t, c e rta in ly  

none have reached the attention o f  those w ho  w ould have the g re a te s t s tak e  in c itin g  th e ir  

ou tcom es: the  policy  m akers, public  o ffic ia ls  and  academ ics w ho regu la rly  square  o ff  in 

th e  fo rfe itu re  debate . S evera l p ap e rs  d e livered  to a 1994 N ew  Y o rk  L aw  S ch o o l L a w

15. C r a i g  D . U c h i d a  e t  a l ., N a t i o n a l  In s t i t u t e  o f  Ju s t i c e , U .S .  D e p ’t  o f  
J u s t i c e , M o d e r n  P o l i c i n g  .a n d  t h e  C o n t r o l  o f  Il l e g a l  D r u g s : T e s t i n g  N e w  
S t r a t e g i e s  in  T w o  Am e r i c a n  C i t i e s  3 3 - 5 1 (1 9 9 2 ) .

16. Susan P ennell and  C hristine C urtis. N a t’l  Inst, o f  Justice. U .S .  
Dep’t  o f  Justice. Drug C o n tro l  S tra te g ie s  in San D eco: Im pact on th e  
O ffen d er 1 5 2 ( 1 9 9 4 ) .
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R ev iew  sy m p o siu m 17 debating  fo rfe itu re  a s s e r t  tha t forfeiture is an effective  c r im e  

de te rren t. Y e t n o n e  cites statistics w h ich  ad eq u a te ly  substan tiate  th is cla im . A t a  1993 

c o n g re ss io n a l h earin g  in w hich civil fo rfe itu re  cam e  under in tense critic ism  sp a rk e d  b y  

w e ll-p u b lic iz ed  ta les  o f  abuse, a  U .S . re p re se n ta tiv e ,13 a s ta te  rep re sen ta tiv e ,19 a  h ig h  

ranking D epartm en t o f  Justice official,20 an d  a  co u n ty  sheriff21 all ch arac te rized  fo rfe itu re  

as a  "p o w erfu l w e ap o n "  against crim e. Y e t n o n e  cited stud ies to  su b s ta n tia te  th is  

c h a ra c te r iz a tio n , n o r do  any d ocu m en ts  e n te re d  into the record  o f  the h earin g  c o n ta in  

references to  any such  studies. A 1992 re p o rt b y  the  B ureau o f  Ju s tice  S ta tis tics  on  d ru g  

c r im e  c h a ra c te r iz e s  fo rfe itu re  in an a lm o st iden tical m anner, again w ith o u t c ita tio n  o f  

ev id en ce .22

In acad em ic  an d  legal jo u rn a ls , in  g o v e rn m e n t repons, and  u ltim ate ly  b e fo re  the  

political b o d ie s  w h ere  policy is shap ed , fo r fe itu re  con tinues to be p o rtray ed  as a  p o te n t  

w eapon  a g a in s t c rim e w ithou t th e  b en efit o f  any system atic k n ow ledg e  o f  its 

e ffe c tiv en ess . T h is  does no t seem  to be the  re su lt o f  d isingenuousness, b u t ra th e r  o f  a

17. S y m p o siu m , What Price Civil Forfeiture? Constitutional Implications 
and Reform Initiatives, 39 N .Y .L . SCH. L . REV. 1 (1994).

18. Review of Federal Asset Forfeiture Program: Hearing Before the 
Subcomm. on Legislation and Nat'I Security o f the Comm, on Gov't Operations,
103d C o n g ., 1st S ess . 11 (1993) (s ta tem en t o f  R ep . M cC and less).

19. Id. a t  5 6  (s ta tem en t o f  F lo rid a  S ta te  R ep . E lvin  M a n in ez ).

20 . Id. a t  71 (sta tem en t o f  C ary  H . C o p e la n d , D irecto r an d  C h ie f  C o u n se l, 
E xecu tiv e  O ffice  fo r A sse t Forfeiture).

2 1 . Id. a t 3 0 7  (sta tem en t su b m itted  fo r  reco rd  o f R obert L. V ogel, S h e r iff , 
V o lu sia  C o u n ty , F la .).

2 2 .  B u r e a u  o f  Ju s t ic e  S t a t is t ic s , U .S .  D e p ’t  o f  J u s t ic e , D r u g s , C r i m e ,  

. a n d  t h e  J u s t ic e  S y s t e m  1 8 6(1992 ')  [ h e r e in a f t e r  1992 D ru g  C r l m e  R e p o r t ]  ( c a l l in g  
fo r fe i tu re  a  " p o w e r f u l  san c t io n  ag a in s t  i l lega l d r u g s ’’).

Reed College Public Policy Workshop • Portland Police Bureau • August, 1991
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pervasive conflation  o f  the p o w e r o f  fo rfe itu re  to se ize  assets, w hich n e ithe r p ro p o n en ts  

nor critics doubt, with the p o w er o f  forfeiture to  d e te r  crim e, w hich  is un tested . T h e  tw o  

are not synonym ous. T he w ords o f  C aiy  H. C opeland, D irec to r and  C h ie f  C ounsel o f  th e  

E O A F , su g g e s t a m artial an a logy  w hich illustra tes w hy this d istinction  is crucial to  th e  

forfeiture debate . C o p e lan d  s ta tes: “A sse t fo rfe itu re  can  be to m o d em  law  en fo rc em e n t 

w hat airpow er is to m odem  w arfare: it a ttacks and  d e stro ys the in frastru c tu re  o f  c r im in a l 

en te rp rises ."23

N o  m a tte r  how  tac tica lly  successfu l a irp o w e r m ay be in d estroy ing  ta rg e ts , if  it 

fails to m aterially effect the ab ility  o f  the enem y to w age  w ar, then stra teg ica lly  it is little  

m o re  than  a w a s te  o f  o rd in an ce . T h e  value o f  asse ts  seized  has little re levance to  the  

effectiveness o f  fo rfe itu re  in ach iev in g  its s ta te d  goa ls  if the d ep riv a tio n  o f  those asse ts  

neither deters crim inals n o r incapacitates them  from  en g ag ing  in fu rther crim e. F o rfe itu re  

is a lso  o f  little  p rac tica l use  i f  its benefits are o u tw e igh ed  by  the “co lla tera l d am ag e” —  

the u n fo rtu n a te  b u t inev itab le  civilian casualties, in cu rren t m ilitary euphem ism  —  it 

in flic ts . T h e  n eed  fo r  p ro o f  th a t  the benefits o f  fo rfe itu re  are tang ib le  and  significant 

in c rea se s  w ith  ev ery  cause celebre w hose tale  o f  alleged  in justice is trum pe ted  in the  

n e w sp a p e r  head lines an d  p a ra d e d  before co n g ression a l co m m ittees. W ith o u t k n o w in g  

w h e th e r fo rfe itu re  ach ieves its en d s, it is im possib le to  s ta te  w h e th e r the co sts  o f  its 

occasional ab u se  are ju s tified . R ational pub lic  policy  m aking requ ires w ell-defined , 

quantifiable a ssessm en ts  o f  w h a t fo rfe itu re  has and  has not ach ieved . S uch  asse ssm en ts  

are sad ly  lack in g  from  cu rre n t p o licy  debate.

23. Department of Justice Asset Forfeiture Prosrc.m: Hearins Before the 
Subcomni. on Lesislation and Nat'I Security of the Comm, on Gov’t Operations,
102d C on g ., 2d S ess . 85 (19921

Reed College Public Polico Workshop * Portland Poiice Bureau » August. 1995
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Portland’s Forfeiture Program 

U se r  A c c o u n ta b il i ty

T h e m o st w ell know n, d eb a ted  and  p u b lic ized  aspect o f  fo rfe itu re  in the U .S . in

the last decade has been the cooperative  efforts o f  federal, state and  local law  e n fo rc e m e n t
• *

authorities to w age the w ar on  drugs against the various parts o f  the o rg an iza tio ns w h ic h  

s u p p ly  n a rc o tic s , from  th e  g ian t in ternational carte ls  to  the  dea le rs  on the s t re e t .  

H ow ever, asset forfeiture p ro gram s aim ed at “[ensuring] user acco u n tab ility ” 11 have b e e n  

e m p lo y ed  in v a rio u s  ju risd ic tio n s  a t least s ince  1986.25 T ypically , th ese  effo rts  h a v e  

targeted  the dem and-side o f  the d ru g  equation , se iz in g  the p ro perty  —  typ ica lly  v e h ic le s  

—  o f  u se rs  w h o  a tte m p t to  p u rch ase  d rags. P o rtlan d  has taken  this ap p ro ach  to  n e w  

a re a s  by u s in g  fo rfe itu re  to  ta rg e t o th e r crim es in the  com m ission  o f  w hich a  m o to r  

vehicle is instrum ental. U nder P o rtlan d ’s F orfe itu re  O rd inance, in e f fe c t s ince  D e c e m b e r 

o f  1989, veh ic les m ay be se ized  and  forfeited  from  offenders a r re s ted  fo r  d riv ing  w h ile  

th e ir  licenses a re  su sp en d ed  o r  rev o k ed  (D W S ) if  the suspension  re su lted  from  d riv in g  

under the influence o f  intoxicants (D U II), and from  offenders w h o  are a rre sted  as h a b itu a l 

tra ffic  o ffen d ers  (H O ) —  p eo p le  w ho  have co m m itted  th ree  o r  m o re  serious tra ffic  

o ffen se s , a t lea s t o n e  o f  w h ich  m ust be a  D U E  to m ee t the c r ite ria  fo r  fo rfe itu re .26

24. 19 9 2  D r u g  C r im e  R e p o r t ,  supra no te  22 .

25. T o d d  S . P u rd u m , New York Police Now Seizing Cars in Arrests fo r 
Possession o f Crack, N .Y . T im e s , A ug . 5 ,1 9 8 6 , a t A l- 1 .  (d e sc rib in g  co o p era tiv e  
e ffo r t b e tw een  U .S . DHA an d  N ew  Y ork P o lice D ep artm en t to  se ize  veh ic les o f  
pe rso n s  a tte m p tin g  to pu rch ase  sm all am ounts o f  " c ra c k ” co ca ine ); K irk  Johnson , 
Seized, N .Y . TIMES, O ct 14, 1986, at B 1-1 (repo rtin g  resu lts o f  first m onth  o f  N ew  
Y ork  se iz u re  e f fo r t) .

26. T h e  O rd in an ce  a lso  au thorizes the se izu re  o f  vehicles w h ich  are used in 
co n n ec tio n  w ith  the so lic ita tio n  o f  prostitu tes. T he  e ffec tiv en ess  o f  th is  a sp ec t o f  th e  
fo rfe itu re  p ro g ram  is not a  su b jec t o f  this study.

Reed College Public Policv Workshop * Portland Police Bureau • August. 1995
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Q u e s tio n s  a n d  C o n c e rn s

P ortland’s program  raises a num ber o f  questions and issues. D rin k in g  an d  d riv in g  

is a devastatingly serious problem, a problem  w hich is m ade m ore tro u b le so m e by  th e  fa c t  

th a t m any  p e rp e tra to rs  are h ard -co re  recid iv ists w ho se  behav io r seem s to be all b u t 

im pervious to  m odification.by means o f  conventional sanctions. T he F o rfe itu re  O rd in a n c e  

targets these individuals specifically , s ince  one m u st be a repeat o ffe n d e r  to  be  s u b je c t to  

its provisions. D oes seizing these p e o p le ’s v eh ic les  succeed  w here  o th e r m easu re s  o f te n  

fail, o r, as so m e  su spec t, d o  they sim ply rep lace  the  seized vehicles w ith  u n re g is te re d  

“ju n k e rs ” an d  co n tin u e  to drive?

In  ad d itio n  to the im pact o f  the O rd inance  on offenders, its im p ac t o n  ta x p a y e rs  

an d  law -ab id ing  citizens m ust be considered . C o n tra ry  to p o p u la r  (a n d  o ften  cy n ica l) 

beliefs a b o u t the  financial benefits o f  asse t fo rfe itu re  to  law en fo rc em e n t, th e  P o r tla n d  

forfeiture p ro g ram  costs m ore to ad m in is te r than it takes in from  sa le s  o f  se ized  p o p e rty . 

M o st veh icles se ized  are n ever auctioned , bu t a re  in s tea d  re leased  to  th ird  p a rtie s , s u c h  

as spouses an d  lenders. O f those th a t are fo rfe ited  an d  auctioned , m o s t tend  to be  o ld e r  

vehicles o f  re la tive ly  little value. A n o th e r co ncern  w ith  the w id ened  u se  o f  fo rfe itu re  b y  

law  e n fo rc em e n t is its perceived potential fo r ab use . A lthough the P o rtlan d  O rd in an c e  

co n ta in s  im p o rta n t safeguards and is ad m in istered  by men an d  w o m en  o f  th e  h ig h e s t 

integrity, the en trustm ent o f  such a pow erful tool to  th e  hands o f  law  e n fo rc e m e n t sh o u ld  

be a c co m p an ied  by c lear benefits to  public safe ty . O nly if the p ro g ra m  is e ffec tiv e  in 

p ro tecting  lives  on  the highw ays by depriv ing  d ru n k s  o f  their w eap o n  o f  ch o ice  w ill th e  

real co st in tax  d o lla rs  and  potential co st in liberty  seem  w orth p ay in g .

T h e  1 9 9 2  S u rv e y  o f O ffe n d e rs

In the  S p rin g  o f  1992, the P P W  co n d u c te d  its p lanned su rv ey  to  ex am in e  the  

e ffec tiv en ess o f  the Portland  program  in d e te rrin g  a lcoh o l-re la ted  d riv in g  ac tiv ity . T h e
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study w as d e s ig n ed  as a phone survey  o f  a ta rg e t g ro up  co nsis tin g  o f  h o u seh o ld s  o f

o ffenders, as w ell as o f  a co n tro l sam ple o f  househo lds se lec ted  a t random  fro m  th e

Portland m etropolitan  area. It was decided to request to  speak  w ith  the individual in  e a c h

hou seh o ld  w ith  the  birthday nearest to  the su rv ey  da te  ra th e r than  ask  to sp e ak  to  th e

o ffen d e rs  d irec tly . It w as fe lt th a t ask ing fo r o ffenders by nam e and  posing  q u e s tio n s
»•

relating to  their crim inal h istories m ight resu lt in a  large num b er o f  re fusa ls , h an g -u p s  o r  

untruthful responses. T he survey w as co n d u c ted  in co o p era tio n  w ith  the P o rtlan d  P o lic e  

Bureau (P P B ) u sin g  the facilities o f  the P P W  an d  fun ded  th ro u gh  a g ra n t from  th e  R o s e  

E. T u ck er C h a r ita b le  T rust.

A nalysis o f  the da ta  from  the survey un fo rtu na te ly  rev ea led  p rob lem s w ith  th e  

target g ro up  d a ta  O f the 194 househo lds su rv eyed  in the ta rge t g ro u p , only  78 re p o r te d  

th a t any m e m b e r had  been s to p p e d  for D U II. • O f  those , only 12 re p o rte d  hav ing  h a d  a  

veh icle  se ized  o r  forfe ited . T h is  w as especially  puzz ling  g iven the  c a re  w ith w h ich  th e  

survey instrum ent had been ad ap ted  from  instrum en ts w h ich  had  a lread y  been  te s ted  a n d  

found to be relatively reliab le . It m u st be  co n c lu d ed  e ith e r  th a t the  p e rp e tra to rs  w e re  no  

longer o r n e v e r  h ad  been at the  p hon e  num bers p ro v id ed  from  the  PPB  co m p u te r file s , 

o r  that the  re sp o n d e n ts  did  n o t an sw er accu rate ly  o r  tru thfully  on a w ide sca le . W hile  

there are no d o u b t im portant m ethod o log ica l lesson s to  be lea rned  from  the 1992 su rv e y  

results, they c a n n o t be used to  a n sw er the qu estio n  o f  w h e th e r P o rtlan d ’s fo rfe itu re  

p rogram  has b een  an effective  c r im e  deterren t.

T h e  C u r r e n t  S tu d y

T h e  c u rre n t research  effo rt seeks to  an sw er this q uestio n  using o ffen d e r d a ta  

ac q u ire d  in te rn a lly  from  P PB , ra th e r than from  a su rv ey . F o r th e  p u rp o ses  o f  th is  

investigation, the broad notion o f  de te rrence  is ad d ressed  o p e ra tio n a lly  a lo n g  the lines o f  

th e  fam iliar d ich o to m y  betw een  genera l de te rrence  and  specific  d e te rren c e . G e n e ra l
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deterrence is the reduction  in crim inal activ ity  caused  by the th reat o f  a sanction in th o se  

potentially su b je c t to  its im position. S pecific  d e te rren c e  is the reduction  in crim inal 

activity cau sed  by the  im position o f  a sanction  in those  to  w h o m  it has actually b e e n  

applied. D e sp ite  ex p lo ra tion  o f  a variety  o f  tech n iques to  c ircu m v en t the in h e ren t 

shortcom ings o f  a rre s t da ta , the I k  o f  crucia l in fo rm atio n  regard ing  indiv idual 

knowledge and percep tions o f  forfeiture as a  sanction p reven ted  a m ethodologically  s o u n d  

assessment o f  the general deterrent effect o f  the  fo rfe itu re  p ro g ram . T h is  study th e re fo re  

focuses on the im pact o f  forfeiture as a specific de te rren t in re d u c in g  rearrest rates a m o n g  

those w hose veh icles have been sub jected  to  it. T h e  body  o f  the re p o r t  is o rgan ized  in  

th ree  sec tio n s . Data describes the so u rces from  w hich  th e  d a ta  fo r  the study w e re  

co llected  and  the o rg an iza tion  o f  the d a ta  file u sed  in the analysis. Methods g ives an  

account o f  the ra tionale  behind  the ch o ice  o f  the sta tis tica l m ode l em ploy ed , as well a s  a  

discussion o f  th e  basic  co n cep ts  involved in reg ressio n  an d  ev en t-h is to ry  analysis. I t  is 

w ritten for the  in te re s te d  laym an with little k no w led g e  o f  s ta tis tic s  an d  may be g lo sse d  

over by those e ithe r familiar with the su b jec t m atte r o r w h o lly  u n in te re s te d  by it. Results. 

repons and d iscusses the interpretation o f  the outcom e o f  m ultivariate analysis w hich tes ts  

the effect o f  the fo rfe itu re  sanction  on rearrest rates am o n g  a sam p le  o f  offenders. T h e  

study as a w ho le  sh o u ld  be  o f  in terest to  p o licy  m akers an d  law  en fo rcem en t o ffic ia ls  in  

Portland , as w ell as  to  th ose  from  o th e r  ju risd ic tio n s  w h o  w ish  to  im plem ent sim ilar 

program s o r ev a lu a te  the effectiveness their ow n  fo rfe itu re  effo rts .
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M IA

Sources

T he d a ta  for this stud y  w ere  acqu ired  from  P P B ’s P o rtlan d  Police D a ta  S y stem  

(P P D S ), from  the PPB A sse t F o rfe itu re  U n it’s vehicle se izu re  reco rds , and from  th e
i*

m onthly rep o rts  o f  the PPB  T ra ff ic  D iv ision. T h e  PP D S  d a ta  co n sis ts  o f  all c ita tio n s  

issued from January 1, 1989, to D e c e m b e r  31, 1994, fo r D U II, fe lony  D W S, an d  H O  (N  

= 2 2 ,5 2 5 ). D a ta  p rio r to  1989 w e re  unavailable d u e  to reg u la r p u rg in g  o f  o ld  c ita tio n  

re co rd s  by the D a ta  P ro cessing  D iv ision . M ultip le c ita tio ns m ay  be issued fo r a sing le  

cu sto d y , and  o f  co u rse  m any p e rp e tra to rs  have m ultiple c ita tio n s . E ach reco rd  o f  a  

citation contains variables for unique PPB  perpetrato r and cu sto dy  iden tifica tion  n u m b ers , 

allowing grouping and relational lin k in g  o f  records by p e rp e tra to r o r  custody . T h e re  a re  

21 ,220  unique cu stod ies and 16,801 un ique p e rp e tra to rs  represen* i  in the P P D S  d a ta  

se t.

T he vehicle se izu re  d a ta  c o n s is t o f  records fo r all se izu res  o f  vehicles fo r fe lo n y  

D W S or H O  subsequ en t to the in s titu tio n  o f  the fo rfe itu re  o rd in an ce  in m id -D ecem b er,

1989 (N =  74 6 ). T raffic D iv ision  d a ta  co nsis t o f  a reco rd  o f  h o u rs  pa tro lled  by T ra ffic  

Division officers by shift (m orning o r  evening) and the total num ber o f  D U IT c ita tio n s th ey  

issued for each m onth from  January , 1986, to D ecem ber, 1993. T here  are  gaps o f  m iss in g  

values in these d a ta  due to tran s itio n s  in reco rd -keep ing  staff. T h e  da ta  se ts  fo r all 

analyses w ere c rea ted  v ia  m an ip u la tio n  o f  these three sources.

Organization

U n o b se rv e d  S o u rc e s  o f  H e te ro g e n e ity

Anv individual charaed  with HO . or with felonv D W S d u rin a  a license susD ension0  w  - ■* *— 4.

for DLTI. is potentially subject to vehicle seizure and  sub sequ en t fo rfe itu re . In an sw erin g  
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the question o f  w he ther hav ing  a vehicle se ized  specifically de ters, w e  w ish to ex am in e  

w hether re a rre s t rates d iffe r be tw een  indiv iduals arrested  fo r H O  o r  fe lony  D W S  b ased  

on  w h e th e r o r  n o t the ir veh ic les w e re  seized a t  the tim e o f  initial a rre s t. Ideally , th e re  

sho u ld  not be any  u n o b se rv ed  so u rce s  o f he terogeneity  —  u n m easu red  d ifferences 

b e tw een  g ro u p s  —  w hich m ak e  p e o p le  in one g ro u p  m ore o r  less likely to  be a rre s te d  

th an  those  in ano ther. F o r  ex am p le , if se izu re  w ere  only ap p lied  to  o ffen ders w ith  

particu la rly  eg reg io u s d riv ing  h is to rie s , and d a ta  ab o u t those d riv in g  h is to ries  w e re  

unavailable for inclusion as con tro ls  in analysis, w e w ould be unab le  to  so r t o u t the e ffe c ts  

o f  forfeiture on recidivism  from  the effec ts  o f  hav in g  such  a d riv in g  h is to ry . F o rtu na te ly , 

this is no t the ca se . H ow ever, th e re  is one d iffe rence  w hich w e m u s t co n sid er b e tw een  

the group o f  ind iv iduals w h o se  v eh ic les  w ere se ized  and the g ro u p  w ho se  veh icles w ere  

no t.

W e k n o w  th a t all ind iv idua ls  w ho se vehicles w ere seized  fo r  fe lony D W S  w ere  

operating under a  su sp en sio n  fo r  an  alcoho l re la ted  offense, s ince  su c h  a  su sp ensio n  is a  

criterion for seizure. H ow ever, d u e  to  the w ay th a t o ffenses are c o d e d  in the P P D S  d a ta  

and  the purge by PPB  D ata P ro c e ss in g  o f  all da ta  p rio r to 1989, it is im p o ss ib le  to k n o w  

w h e th e r the license o f  an ind iv idual charged  w ith  felony D W S w h o se  vehicle w as not: 

seized was suspended for an  alcohol re la ted  o ffense  o r fo r som e o th e r  reaso n . H o w ev e r, 

th e  non-alcoho l re la ted  license su spensions du rin g  which a fe lony  (as o p p o se d  to  

m isdem eanor) D W S  cita tio n  m ay  be issued  are genera lly  re lated  to se v e re  and  re la tive ly  

ra re  offenses, su ch  as su sp e n s io n s  fo r  neg ligen t vehicu lar hom icid e  o r  h it-an d -ru n .27 

C o n se q u en tly , only a very  sm all p ro po rtion  o f  felony D W S  c ita tio n s  a re  g iven  to  

individuals w hose licenses w ere  suspended  for non-alcohol re la ted  reaso n s . T h is  fact, the  

fac t th a t we m ay in trodu ce  co n tro ls  fo r recent alcohol re lated  d riv in g  co nv ic tion s from

27. O R . r e v .  S t a t .  § S i 1. 182(3 ) (1993-94).
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th e  av a ilab le  d a ta , and the large sam p le  s ize  all m ake it unlikely th a t the  inev itab le 

inclusion .of non-aJcohoi related fe lony  D W S  cu sto d ies  in the g roup  w ho se  veh icles w ere  

n o t se ized  in trodu ces sign ifican t b ias.

It sh o u ld  also be no ted  tha t ev en  if  an y  bias w ere in troduced  by the inclusio n  o f  

su c h  c u s to d ie s , such a b iaS 'w ould  be  co n se rv a tiv e  w ith re sp ec t to  the e ffec t o f  vehicle  

seizure on rearrest, if one assum es, plausibly, that o ffenders charged  with fe lony D W S  fo r  

driving during non-alcohol re la ted  su sp en sio n s  a re  less likely  to be subsequen tly  com m ie 

alcohol-related offenses. All ind iv idua ls  ch arged  w ith  felony D W S w hose vehicles w ere  

se iz e d  are  k n o w n  to have been o p e ra tin g  du rin g  an alcohol re lated  susp ensio n . S o m e  

individuals c h a rg e d  with fe lony  D W S  w ho se  vehicles w ere not seized  p resu m ab ly  w ere  

o p e ra tin g  u n d e r  non-alcohol re la ted  su sp en sio n s. I f  the non-seizure g ro u p  as a  w h o le  

w ere  som ew hat less likely to  offend, then any reduction  o f  the risk  o f  rea rre s t a ttr ib u tab le  

to  having  o n e ’s vehicle se ized  w o u ld  be  underestimated, since the g ro u p  o f  individuals 

w ho se vehicles h ad  been seized w ou ld  b e  in  g en era l m ore likely  to o ffend . S ince the  nu ll 

hypothesis w e w ish to reject is that se izu re  has no  effect in reducing  recid iv ism , i f  se izu re  

exhib its su ch  an effect in analysis, w e can  be certa in  that this e ffec t is n o t d u e  to  an  

unobserved sou rce  o f heterogeneity re la ted  to the  inclusion  o f  non-alcohol re la ted  fe lony  

D W S custodies, and  that if the estim ation o f  this effect is at all in erro r, then such  an e r ro r  

is on the s id e  o f  conservatism .

S t r u c tu r e  o f  th e  D a ta  S e t

W ith  th is  in mind, the d a ta  se t w as ch o sen  to consist o f  all cu s to d ies  b e tw een  

January  1, 1990, and D ecem ber 3 1 ,1 9 9 4 , for which a citation for felony D W S o r  H O  w as 

issued (N  =  5 ,493). Only custodies for 1990 and la te r w ere used  to allow  the c rea tio n  o f  

a variable for n u m b er o f  p rio r o ffen ses  in the p rev ious year. S ince  no d a ta  ex is t p rio r to 

1989 , includ ing  cases p rio r to  1990 in the analysis w ould have in troduced  bias, as the
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prior unrest variable for such cases w ould no t re flec t a  full year o f  data , as it w o u ld  fo r all 

su b se q u e n t c a se s . F o r each case , a v a riab le  w as created  fo r the da te on w hich  th e  n ex t 

subsequen t fe lony  D W S , H O  or D U II a rre st w as observed  for the individual in v o lv ed  in 

the c u s to d y . M a n y  individuals w ere n o t re a rre s te d  within the observa tio n  p e rio d . A  

“dum m y variab le ,”  that is, a d ichotom ous v a riab le  hav ing  the value o f  e ith e r one  o r  ze ro , 

w as c rea ted  to  in d ic a te  w he th er the rea rre s t v a riab le  con tained  the da te  o f  a  su b se q u e n t 

arrest, o r w h e th e r there was no rearrest o b se rv a tio n  in the study period . C ases fo r  w h ic h  

th e re  w as  n o  re a r re s t  a re  co nsidered  to  be censored, by the end  o f  the  s tud y  p e rio d . 

C en so ring  o f  d a ta  is d iscussed  in the m eth od s sec tio n , below . A no ther d um m y v a riab le  

w as flagged to  indicate cases w here there  had  been  a vehicle seizure a t the tim e o f  a r re s t 

(N  =  6 10).2S A n  ad d itio n al dum m y variab le  w as flagged for cases fo r w hich  the v eh ic le  

w as subsequen tly  auctioned (N  =  226). In  ad d itio n  to these variab les, each  case  co n ta in s  

a  v a r ia b le  fo r  a g e  a t tim e o f  offense and  a  dum m y variable indicating the sex  o f  the 

su b je c t. T h e  ra ce  o f  the o ffender w as b ro k en  dow n  in to  six ca tegories: W hite , B lac k , 

H isp an ic , A s ia n , A m erican  Ind ian and  O ther.

E n f o r c e m e n t  L e v e l C o v a r ia te  V e c to r

It is likely that the p robability  o f  be ing  arrested  at any g iven  tim e d ep en d s in p a rt 

on the level o f  p o lice  enforcem ent in effect at tha t time. Traffic en fo rcem en t is ca rr ie d  ou t 

b o th  by  th e  o ff ice rs  o f  the  T raffic D ivision an d  by regu lar p a tro l officers on the  s tre e t. 

T here  are, u n fo rtu n a te ly , no availab le d a ta  on B ureau-w ide  tra ffic  en fo rcem en t ac tiv ity . 

M iss in g  d a ta  c a n  o ften  be ex trapo la ted  from  availab le da ta  if  a m odel w ith re aso n ab le

2 8 . D u e  to  e rro rs  in data en try  in the P P D S  system , a n u m b er o f  c u s to d ie s
w h e re  a  c ita tio n  fo r  D W S was issued w ere n o t inc lud ed  in the s a m d e , and  thus th e re* *

are  fe w e r c a s e s  in the d a ta  set co rresp on d in g  to  se izu res  than there w ere actual 
se iz u re s . A s  th e re  is no reason to be lieve that these  cases are not m issing  at ra n d o m , 
th e ir o m iss io n  p re sen ts  no difficulties fo r the d a ta  analysis.
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assu m p tio n s  can  be fitted which reliably p red ic ts m issing  values as a function  o f  o th e r  

co m p le te  d a ta . T h e  Traffic D ivision in the past has issued  m onthly repo rts  c o n ta in in g  

inform ation on  its pa tro l activities. Com plete da ta  do es exist fo r the total n u m b er o f  D U II  

c ita tio n s  issu ed  p e r  m onth B ureau-w ide th rou gh  D ecem b er, 1994, as well as  fo r  th e  

num ber o f  D U E  cita tions per month issued by the T ra ffic  D iv is io n  through A u g u st, 1993 . 

I f  a  m odel w ere  fo u n d  which could reliably p red ic t T ra ff ic  D iv ision  hours p a tro lled  a s  a  

function  o f  T ra ff ic  D ivision D U II citations issued , then  th is m odel co u ld  be u se d  to  

predict B u reau -w id e  patrol hours on traffic enforcem ent from  B ureau-w ide D U II c ita t io n s  

issu ed , a ssu m in g  th a t regular officers, w hen e n g ag e d  in traffic en fo rcem en t, a r e  

ap p ro x im a te ly  as e ffic ien t at issuing citations as T ra ff ic  D iv ision  officers.

U nfortunate ly , the best model capable o f  being co nstruc ted  w ith  the av a ilab le  d a ta  

w as only able to  acco u n t for approximately 39% .o f  th e  v ariance  in T raffic D iv is io n  h o u rs  

p a tro lle d  as a  fu n c tio n  o f  Traffic D ivision cita tions issued . In tro d u c tio n  o f  c o n tro ls  to  

a c c o u n t fo r  se a so n a l variation in offense rates d id  n o t  significantly  im prove the  m o d e l.

• In o th e r w ords, approxim ately 60%  o f the variation in D U E  c ita tions issued by the T ra ff ic  

D ivision is ac co u n ted  for by factors o ther than hou rs p a tro lle d  and  seasonal v a rian ce . A.s 

sufficient d a ta  is n o t  available to reliably predict m iss in g  va lu es for T raffic D iv is io n  h o u rs  

p a tro lle d , th e re  is no way to pred ict B u reau -w id e  tra ffic  en fo rcem en t, ev en  if  th e  

assu m p tio n  o f  eq u a l enforcem ent efficiency w ere  ju s tif ie d .

W hile  w e  c a n n o t ex trapolate the to ta l B u re au -w id e  traffic e n fo rc em e n t, th e  

n u m b e r o f  p a tro l h o u rs  by the Traffic D ivision in the  ev en ing  (w hen m o st c ita tio n s  a re  

issued) does significantly predict over 37%  o f the v ariance  in B ureau -w ide  D U E  c ita tio n s  

issued. T raffic  D iv is io n  evening patrol hours m ay th ere fo re  be  a sig n ifican t p re d ic to r  o f  

a po rtio n  o f  the  v ariance  in the likelihood that an individual will be a r re s ted  fo r  D W S , 

D U II o r  H O  a t an y  given time. W e may test th is hy po th esis  by analyzing  the su b se t o f  

cases for w hich co m p le te  Traffic D ivision even ing  patro l da ta  are available. T he  d a ta  o n
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T raffic D ivision en fo rc em e n t w ere  used  to c rea te  fo r each  case  a vector o f  4 4  v a ria b le s  

contain itlg  values fo r hou rs pa tro lled  in each o f  the u p  to  4 4  m onths su b se q u en t to  th e  

date o f  arrest for which d a ta  exist. A lthough this is less than  ideal, the su b se t o f  c o m p le te  

cases from  Jan u ary , 1990, th rough  A ugust, 1993, is su ff ic ien tly  large  to  a llo w  te s tin g  o f  

w hether T ra ffic  D iv is ion  hours p a tro lled  had a  s ig n ific an t e ffec t on rearrest ra tes .
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Regression

Basic Concepts
F ittin g  a m odel to  d a ta  w h ich  estim ates how  the value o f  a  dependen t v a riab le , 

such  as tim e to rearrest, d e p e n d s  o n  values f o r a  n um b er o f  in d ep en d en t variab les, s u c h  

as age, sex, vehicle seizure, e tc ., is usually  accom p lished  by  m eans o f  m ultiple reg re ss io n . 

W hile there are  m any ty p e s  o f  reg ression , in general each  em ploys a ‘‘re g re ss io n  

equation” w hich expresses the dependent variable as a function  co n ta in in g  term s fo r  ea ch  

o f  the independent variab les. C o n stan ts  fo r each  o f  the independen t term s in  th e  

reg ression  m odel are  e s tim a ted  in such  a w ay as to m axim ize the goodn ess o f  Fit o f  th e  

p re d ic te d  values w ith the  ac tual values observed  fo r the d ep en d en t variable. T h e  

significance o f  the contribution  o f  a  variable, that is, the likelihood  that the variation in  th e  

d ep en d en t variable ex p la in ed  by it is a ttribu tab le  to random  ch an ce  (often m easu red  b y  

the statistic p), can be assessed  by constructing a  restric ted  m odel from  w hich the v a riab le  

is om itted, and com paring th e  im provem ent o f  fit o f  the full m odel (including  the variab le ) 

o v e r  the restric ted  m odel, g iv e n  ce rta in  o ther pa ram ete rs .

P ro b le m s  w ith  T im e - to -E v e n t  D a ta

T he m ost com m on reg ression  m ethods are often  in ap p ro p ria te  fo r analysis o f  th e  

effects o f  independent v a ria b le s  on a  dependen t variab le  co n ta in in g  tim e to an ev en t. In  

m ost techniques, values for th e  d e p en d e n t variab le  be a n u m b er o r  m ust be d ich o io m o u s  

categorical. A lthough  th ese  m e th o d s  can  be used  w ith tim e-to -ev en t data , for e x a m p le , 

if the d ep en d en t variable is c o d e d  to  reflec t w h e th e r  o r  no t, o r  how  o ften , an e v en t h a s  

o c c u rre d  in an arbitrarily  sp ec ified  fo llow -up p e rio d , such  an ap p ro ach  is w astefu l o f  

in fo rm ation  fo r a num ber o f  reaso n s . First, an d  m ost obv iously  in the p resen t c a se , all 

custod ies whose follow-up period  ex tends beyond the end o f  the stu dy  period w ou ld  h a v e

Reed College Public Policy Workshop • PorilcnJ Police Bureau • August. 1995
20



PORTLAiND’S FORFEITURE POLICY M ethods

to  be e lim in a ted  from  analysis, s in ce  we co u ld  n o t specify a value fo r the d ep en d en t 

variable for them . I f  the follow -up period  w ere, fo r  ex am ple , one  y e a r, no  cu sto d ies  a f te r  

D ecem ber 31, 1993 could be used  as cases in the analysis, since the p e r io d  for w h ich  d a ta  

ex is t en d s  D ecem b er 31, 1994, an d  these  cu s to d ies  w ould n o t have  a  full y e a r  o f  

subsequen t observa tions for th e  d e te rm in a tio n  o f  the d ependen t v a riab le . S econd , ev en  

fo r cases w here  the initial offense o ccu rred  before D ecem b er 31, 1993, in fo rm atio n  ab o u t 

reoffenses w hich may occur subsequen t to  the fo llow -up period  w o u ld  b e  lost to  an a ly s is . 

L engthening the follow-up period  only  reduces the num ber o f  u sab le  ca se s  by len g th en in g  

th e  p e rio d  p r io r  to  the end  o f  th e  s tu d y  in w hich  cases co u ld  n o t be u sed , w hile 

am eliorating the loss o f  cases b y  sh o r te n in g  the fo llo w -u p  period  ex ace rb a te s  the loss o f  

p o ten tia lly  in teresting  reo ffense  d a ta  b ey o n d  the  fo llow -up  period .

A  th ird  p reb lem  w ith c u s to m a ry  reg re ss io n  techniques w h en  ap p lied  to tim e-to - 

ev e n t d a ta  is ap p aren t w hen w e c o n s id e r  tha t in the case  o f  crim inal recidivism , th e  

am ount o f  tim e from  initial o ffen se  to  reo ffen se  is h ighly  in teresting . T h is  in fo rm ation  is 

availab le  in o u r  data  set, bu t is w a s te d  w h en  on ly  w h e th e r o r how  o fte n  an in d iv id u a l is 

re a r re s te d  w ith in  a given p e rio d  is co n sid e red . I t  m igh t be th o u g h t th a t this de fic iency  

c o u ld  be co rre c te d  in a lin ear reg re ss io n  m odel by using tim e  to  reo ffense  as th e  

d e p en d e n t variab le . H ow ever, fo r  indiv iduals w h o  are  no t re a rre s te d  by the en d  o f  th e  

study  period, the value o f  the dep en den t variable is unknow n, o r censored, by the a rb itra ry  

im position  o f  th e  tim e cu t-o ff a t th e  e n d  o f  the s tu d y  period. A ss ig n in g  the e n d  d a te  o f  

th e  stud y  p e rio d  to the d epen d en t v a riab le  w ou ld  in troduce bias by  u n d e re s tim a tin g  th e  

actual time to reoffense in m ost cases, while assigning any o ther da te  w o u ld  be co m p le te ly  

a rb itra ry  an d  resu lt in an u n d e r o r  o v e res tim a tio n  fo r  an unkno w ab ly  large p a r t  o f  th e  

sam ple. T h e  only  o ther alternative w o u ld  be to  treat cen so red  ca ses  as m issing , an d  thus 

exclude them  from  analysis, in tro d u c in g  yet a d iffe ren t bias and lo sing  va lu ab le  cases . A  

further p ro b lem  w ith com m on re g re ss io n  m etho d s fo r tim e-to -even t d a ta  is the fact th a t
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certain independent variables, such as an individual's age, are not constant, but varv 

through time. Ordinary regression techniques offer no way to estimate the effects o f time- 

dependent variables. A different approach is obviously needed.

Event History Analysis29
»•

Basic Concepts

The various techniques of event history analysis are superior to other regression 

techniques for lime-to-event data in that they allow censored observations adequately to 

be taken in to account, and they permit the use of time-dependent variables. A  number 

o f concepts are common to all methods of event history analysis. A case for which an 

event, such as reoffense, could occur at some time is said to be “ at risk”  at that time. The 

total number o f cases at risk in any given time period is known as the “ risk" set. The 

probability that an event w ill occur in a particular time period for a particular case in the 

risk set is termed the “hazard rate.”  Certain event history models incorporate regression 

techniques to allow the estimation the effects o f covariates on hazard rates. Of these, the 

Cox proportional hazards log-linear regression model30 is especially powerful and non- 

restrictive, given that certain assumptions are adequately fulfilled.

29. See PAUL D. ALLISON, EVENT HISTORY ANALYSIS: REGRESSION FOR 
Longitudinal Event Data (1984),  fo r  an accessib le  discussion o f  the various 
techniques o f  ev en t  history analysis  and their relative merits.

50. D. R. C o x ,  Regression Models and Life Tables, 54 JOURNAL OF THE 
Royal Statistical Society. Series B at 187 (1972).
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Advantages of the Cox Proportional Hazards Model

Two of the advantages which Cox models have over many other methods of event 

history are worthy of note. First, as we have noted, certain covariates, such as the a»e 

of a research subject, may change in value during the time that the subject is at risk, and 

Cox models can use time-dependent variables in regression analysis. Second, many other 

continuous-time methods use “parametric”  models. Such models require the researcher 

to specify prior to analysis the over-all form of the hazard rate as a function of time. 

Often, there is very little information available on which to base such a specification. As 

“non-parametric”  models, Cox models require no specific assumptions about the form o f 

the underlying hazard function, and are thus much more general and flexible than 

parametric models. It is primarily because the Cox model combines the use of time 

dependent variables with a non-parametric model that it has become the method of choice 

for event history analysis when it is appropriate.

The Proportionality Assumption

Cox models are not, however, always appropriate for all data. For a Cox model 

to be appropriate, it must be assumed that the effects o f differing values for the 

independent variables are proportional over time. For example, if  the covariate "sex" is 

included in the model, the Cox model is appropriate just in case the hazard function for 

males differs from that for females only by a constant factor at all times. A simple 

statistical method of checking proportionality with respect to a variable is available by 

means o f testing the significance of the effect o f the interaction of that variable with the 

log of the time on study minus the log of the mean time to event for the entire sample. I f  

the effect of this interaction variable is not significant at a chosen level o f significance (as 

it is not for the variables used in this analysis atpsO.Of), then the data may be assumed 

to be roughly proportional and the Cox model may be used.31
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Stepwise Regression and Model Building

Building the best model for predicting observed values of a dependent variable 

involves testing candidate independent variables for inclusion and removal from the model 

such that the final model contains only those independent variables which contribute 

significantly to the overall goodness of fit of the model, and excludes those which do not. 

With any more than a few explanatory variables, manually building a model can be very 

time consuming. A  stepwise regression is an automated procedure for performing this 

potentially tedious task. In our analysis, variables considered likely to contribute to the 

model based on theoretical considerations and exploratory results were included in the 

model on the first step, and those considered unlikely to make a significant contribution 

were excluded. In subsequent steps, variables in the model were tested for removal and 

variables not in the model were tested for inclusion. Variables were removed if  their 

removal did not significantly degrade the predictive accuracy of the model, and were 

included i f  their inclusion significantly improved the model (p to includesO. I, p  to 

removeaO.15). Significance levels were calculated using the maximum partial likelihood 

ratio method. Stepwise regression proceeds iteratively until no variables meet the 

significance criteria for inclusion or removal. The variables still remaining at this point 

constitute the final model.

Constant explanatory variables tested for inclusion and removal were the sex and 

race of the subject, the number of prior felony DWS, HO or DUII offenses in the 

preceding year, whether the subject's vehicle had been seized at the time o f custody, and

31. H a n s - P e t e r  B l o s s f e l d  e t  a l . ,  E v e n t  H i s t o r y  .A n a ly s i s :  S t a t i s t i c a l  
T h e o r y  . a n d  A p p l i c a t i o n  in t h e  S o c i a l  S c i e n c e s  14 7 - 149 ( 1939); but see 
.ALLISON, supra  n o te  29, at 38 (suggesting that b e cau se  o f  the genera li ty  o f  the 
p roport iona l  h a z a rd s  m odel, concern  for the v io la tion  o f  the proportionality  
assu m p tio n  m ay  o f ten  be exaggerated.i
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whether the vehicle was subsequently auctioned. The time-dependent variable of the age 

o f the perpetrator was tested using the entire sample, as was the monthly number o f 

evening hours patrolled by the Traffic Division in a model using only cases through 

August o f 1993.
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R ESULTS

Effects of Variables on Rearrest Rate

Table 1 shows the effects of explanatory variables on time to rearrest in terms o f 

regression coefficients with associated significance levels from the Cox proportional 

hazards regression model. Only variables having a significant effect on time to rearrest 

are included in Table I. Evening hours patrolled by the Traffic Division did not have a 

significant effect on rearrest in the subset of cases through August, 1993. The model 

therefore was estimated using all available cases from January 1, 1990, through December 

31, 1994.

T ab le  1
Effects of Explanatory Variables on Time tQ Rearrest

Variable Coeff.

Predicted # 
Rearr./Mo. 
% Increase 
(Decrease)

Predicted Time to 
Rearr.

% Increase 
(Decrease)

Sex (Male) 0.4467* 56.32 (36.03)
Age -0.0192* (1-90) 1.94
Race: Black 0.6900* 99.38 (49.84)

Asian -1.8141* (83.70) 513.50
Other 0.3934** 48.19 (32.52)

No. Prior Offense^ 0.2543* 28.96 (22.46)
Vehicle Seized -0.6887* (49.78) 99.12

* psO.Ol. 
* *  ps0.05.

Model Chi-Square=724.02, DF=7,/?s0.01.

Regression coefficients indicate the magnitude and the direction of the effecc o f 

each explanatory variable on the hazard rate. A positive coefficient indicates a greater
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number of expected rearrests in a one month period of time based on an increase o f one 

unit in the value of an explanatory variable, and a shorter expected time to rearrest based 

on the same increase. A  negative coefficient indicates the opposite effect. By calculating 

the exponent of the coefficient, we arrive at the percent increase or decrease in the hazard 

rate predicted by a positive<change of one for an explanatory variable. Thus being male, 

as opposed to female (the arbitrarily chosen reference category), corresponds to a 56.32% 

increase in the number of expected rearrests per month. 100% minus the inverse of this 

percentage gives the percent expected increase or decrease in time to rearrest — for 

males, a 36.03% decrease in expected time to reoffense as opposed to females.

No entry for "Race: White" is included in Table 1, as Whites are the reference 

category for the categorical variable “ race”  (though any other category could have been 

chosen). All estimates for the effect of race contrast the effect of being in a certain racial 

category as opposed to being White. We can thus see that expected time to rearrest is 

slightly less than half as long for Blacks than for Whites, and over five times longer for 

Asians than for Whites. Time to rearrest did not differ significantly for Hispanics or 

American Indians from that for Whites, and these categories are therefore not shown in 

Table 1. Considered together, other races than those considered specifically had a 

predicted time to reanrest about a third shorter than that for Whites. Each additional year 

o f age increased the expected time to rearrest by about 2%. We can also see that each 

prior arrest predicts a 32.52% decrease in expected time to rearrest. Most interestingly, 

having a vehicle seized nearly doubled expected time to rearrest. Having a vehicle 

actually forfeited did not have a significant effect over and above that associated with 

simply having it seized. All of these results are highly statistically significant. Vehicle 

seizure is a strong and significant predictor of reduced rearrest for DWS, HO and DUII 

with several other important factors taken into account.
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Interpretation

Interpretation of statistical results is not a deductive process, but rather involves 

choosing among explanations which are consistent with an outcome based on their 

plausibility. Before concluding that seizure has resulted in reduced recidivism, we must 

consider consistent alternatives. A  classic example of a sanction reducing rearrest rates 

within a certain geographical area without affecting recidivism is the case of prostitution. 

There is good reason to believe that when stronger anti-prostitution enforcement is 

applied in a certain area, arrests in that area may fall, but often only because prostitutes 

and “johns”  relocate to a different area where they may conduct their business with less 

interference. A  similar phenomenon is common with respect to drug activity and 

enforcement. As state-wide data on offenders were not available for analysis, it may be 

questioned whether individuals whose automobiles were seized merely continued to 

reoffend in jurisdictions other than Portland, just as prostitutes or drug-dealers may ply 

their trades in less well-patrolled sections of town when enforcement is strengthened in 

their customary area of operations. Could individuals whose vehicles have been seized 

simply have continued to reoffend at the same rate, but in another jurisdiction as 

subsequent to vehicle seizure?

There is a fundamental difference between driving on the one hand, and 

prostitution and drug-dealing on the other, which suggests that the answer to this 

question is negative. Stepped-up enforcement in one area only requires that a prostitute 

or drug-dealer travel to a different area to conduct his or her business. No relocation of 

domicile is required. But an individual whose license has been suspended cannot simply 

continue to drive in another jurisdiction without relocating his or her place o f residence. 

To completely avoid the prospect o f seizure while continuing to drive, an offender must 

physically relocate his or her residence to another jurisdiction. Such an individual might 

theoretically reduce his or her chances of apprehension by striving to the greatest degree
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possible to drive in other jurisdictions when conducting business, minimizing time spent 

driving within Portland. Yet such a strategy would still involve the risk of regular drivingw ^  ZD
within the city limits, and require a great deal o f additional time in performing even the

most routine errands. It is highly unlikely that such relocation, either or domicile or

driving, is responsible for the dramatic increase in expected time to reairest predicted by

vehicle seizure. More plausible than relocation is the possibility that offenders are

continuing to drive after seizure or forfeiture, but that they are driving more carefully to

avoid detection. While it is highly likely that this occurs, it seems doubtful that it

accounts for the magnitude of the effect on rearrest rates. Presumably, the offenders did

not try to get caught the first time. It should also be noted that even i f  the only effect o f

the forfeiture program were to run offenders out o f town, to cause them to drive as much

a possible in other jurisdictions or just to drive much more carefully, this result in itself
%

would be highly desirable from the standpoint o f Portland motorists.

I f  seizure does result in reduced recidivism, how does it do so? Could seizure o f 

vehicles be physically preventing people from driving? While actual forfeiture did not 

predict any reduction in rearrest over and above that predicted by seizure alone, this dees 

not mean that physical prevention o f driving through the loss of a vehicle is not an 

important factor in reducing rearrest rates. Vehicles which are not forfeited are released 

to lien holders, spouses and other innocent owners on the understanding that their use w ill 

be withheld from offenders. Yet any offender who is able and who wishes to may 

purchase a beat-up used car for very little money, neglect to register and insure it, and 

continue driving. I f  offenders are not driving subsequent to seizure, it is likely not 

because, strictly speaking, they are physically prevented from doing so, but rather that 

they choose not to take the necessary steps and resume driving, that is, they are deterred.

Why would seizure deter where other sanctions have failed? While offenders may 

view brief jail terms with indifference and simply fail to pay fines, the loss of use of a

Reed College Public Policv Workshop • Portland Police Bureau • August. 1995
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vehicle through seizure or forfeiture is a tangible penalty. Many offenders have few 

financial resources. The investment which is lost in a vehicle which is forfeited may be 

considerable to them, even if  the vehicle was of relatively little value. The cost o f 

replacing a vehicle can serve as an unavoidable fine, even if  a vehicle is only seized and 

releascu, i f  an offender alsô  loses access to it. With vehicles which are released, the 

consequenses incurred at the hands o f third parties also may enhance the deterrent effect 

o f seizure. New York prosecutor Sterling Johnson, speaking of suburbanites who travel 

to the city to buy crack and whose cars are seized, put it well: “When they come home 

without momma’s car or without daddy’s car, the criminal justice system is going to be 

the least o f their worries....’’32

32. Purdum. supra note 25, at A24-1.
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SERIOUS TRAFFIC OFFENSES
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9 . 2 5 . 0 1 5  • C a r e l e s s  d r i v i n g .
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r e t u r n  b o n d .  ’
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admission of evidence relating to the test taken at 
the direction of a law enforcement officer. The fact 
that the person under arrest sought to obtain 
such an additional test, and failed or was unable 
to do so, is likewise admissible in evidence.

G. Upon the request of the person who submits 
to a chemical test at the request of a law enforce­
ment officer, full information concerning the test, 
including the results of it, shall be made available 
to him or his attorney.
(CAC 9.28.020; AO No. 78-72; AO No. 79-194; AO 
No. 80-122; AO No. 81-75; AO No. 82-126; AO No. 
90-41; AO No. 94-68(S), § 12, 8-11-94)

C r o s s  r e f e r e n c e — D r i n k i n g  w h i l e  d r i v i n g ,  §  9 . 3 6 . 2 0 0 .

9.28.024 Driving while intoxicated—Respon­
sibility for costs of incarceration.

A. The municipality may enter into agree- - 
ments with the state regarding incarceration of 
persons charged with or convicted of violations of 
this Code.

B. Imprisonment under section 9.28.020 or sec­
tion 9.28.022.D shall be served at such location as 
the commissioner of corrections may designate.

C. The cost of imprisonment resulting from the 
sentence imposed under section 9.28.020.C or 
section 9.2S.022.D shall be paid to the municipal­
ity by the person being sentenced; provided, how­
ever, that the cost of imprisonment required to be 
paid under this subsection m;.y not exceed 
$1,000.00. Upon the person's conviction, the court 
shall include the costs of imprisonment as a part 
of the judgment of conviction. Except for reim­
bursement from a permanent fund dividend as 
provided in this subsection, payment of the cost of 
imprisonment is not required if the court deter­
mines the person is indigent. For costs of impris­
onment that are not paid by the person as re­
quired by this subsection, the municipality shall 
seek reimbursement from the person's permanent 
fund dividend as provided under AS 43.23.065-.

D. The cost of imprisonment required to be 
paid under subsection C of this section by a 
convicted person shall be the amount determined

and prescribed by regulation by the commissioner 
of corrections as the uniform average cost of 
imprisonment under AS 28.35.030(1).
(AO No. 94-6S(S), § 13, S-ll-94: AO No. 94-236, § 
1, 1-3-95)

9.25.025 Driving while intoxicated—Admin­
istration of chemical tests w ithout 
consent.

A. If a person is under arrest for an offense 
arising out of acts alleged to have been committed 
while the person was driving a motor vehicle, and 
that arrest results from an accident that causes 
death or physical injury to another person, a 
chemical test may be administered without the 
consent of the person arrested to determine the 
amount of alcohol in that person's breath or blood.

B. A person who is unconscious or otherwise in. 
a condition, rendering that person incapable of 
refusal is considered not to have withdrawn the 
consent provided under section 9.28.021 and AS 
28.35.031(a), and a chemical test may be admin­
istered to determine the amount of alcohol in that 
person’s breath or blood. A person who is uncon­
scious or otherwise incapable of refusal need not 
be placed under arrest before a chemical test may­
be administered.

C. If a chemical test is administered to a per­
son under subsection A or B of this section, that 
person is not subject to the penalties for refusal to 
submit to a chemical test provided by AS 2S.35.Q32,
23.35.034 or section 9.28.022.
(AO No. 82-126; AO No. 83-168, 10-17-83)

9.28.026 Driving while in toxicated—Im­
poundment and forfeiture of vehi­
cle.

A motor vehicle that is operated, driven or in 
the actual physical control of an individual ar­
rested for or charged with an alleged violation of 
section 9.23.020, pertaining to driving while in­
toxicated, or an alleged violation of section 9.28,022. 
pertaining to refusal to submit to chemical tests. 
may be impounded and may be forfeited to tna 
municipality in accordance with this section.

It shall be presumed that a vehicle operated by 
or driven by or in the accual physical control of an
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dence address as indicated in the po- 
lice'report. In a forfeiture action, if the 
owners or lienholders do not receive 
service through the mail, the owners 
or lienholders may be served at the 
municipality's option by personal ser­
vice or by publication.-If an owner or 
lienholder is served personally, service 
shall occur as provided for in Alaska 
Rule of Civil Procedure 4(d)(1)—(12). If 
an owner or lienholder is served by 
publication, a notice of forfeiture ac­
tion accurately describing the vehicle, 
the date of impoundment, the place of 
impoundment, and directions as to who 
to contact for more information shall 
be published at least once per week for 
two consecutive weeks in a newspaper 
of general circulation and such owners 
and lienholders shall be deemed served. 
For the purposes of this section, a 
newspaper of general circulation is one 
which is recognized by the state as

~ qualified to publish default sale no­
tices. Any party failing to appear in an 
impoundment action within 20 days of 
service of notice or 30 days of the 
seizure of the vehicle, whichever comes 
first, waives the right to object to im­
pound. Any party failing to appear in 
the civil action within 20 days of ser­
vice of notice or completion of publica­
tion waives the right to object to forfei­
ture. Any party who requests a hearing 
in a civil action shall be deemed served. 
Any party who secures the release of a 
vehicle pending hearing shall accept 
service of notice of the civil action as a 
condition of release. For actions filed 
in district court, district court civil 
rules shall apply.

6. Any requests for release of a vehicle 
which is the subject of a civil impound­
ment or forfeiture action filed under 
this section which are brought by a 
person or entity who has not been 
charged with a violation of section
9.2S.020 or 9.28.022 must be brought 
in the forum of the civil action.

7. At a hearing before the court in a civil 
action, ajjerson who claims an ovvner- 
ship or 'security interest in the motor 
vehicle may avoid impound or'avoid 
forfeiture of that person's interest if 
the claimant can establish by a prepon­
derance of the evidence that:
a. The claimant has an interest in 

the motor vehicle at the time of 
the alleged violation or, if acquired 
after the alleged violation, the in­
terest was acquired in good faith 
and not for purposes of avoiding 
impound or forfeiture;

b. A person other than the claimant 
was in possession of the vehicle 
and was responsible for or caused 
the act which resulted in the im­
pound or forfeiture;

c. If applicable, before permitting the 
alleged operator to gain custody or 
control of the motor vehicle, the 
claimant did not know or have 
reasonable cause to believe that if 
the vehicle were operated by the 
alleged operator it would be oper­
ated in violation of this Code; and

d. A claimant that is a regulated 
lienholder meets its burden of proof 
under subsection A.7 of this sec­
tion by filing with the court a copy 
of the vehicle’s certificate of title 
or other security instrument re­
flecting the lien, together with an ’ 
affidavit stating the amount of the 
lien and stating that the claimant 
is a regulated lienholder and was 
not in possession of the vehicle at 
the time of the act which resulted 
in the seizure of the vehicle. The 
presumptions provided in subsec­
tion A.7 of this section shall not 
apply to regulated lienholders.

For purposes of this section, when a 
person other than the claimant was in 
possession of the vehicle and was driv­
ing with a suspended, revoked, or can­
celled license or in violation of a lim­
ited license or without a valid driver’s
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admission of evidence relating to the test taken at 
the direction of a law enforcement officer. The fact 
that the person under arrest sought to obtain 
such an additional test, and failed or was unable 
to do so, is likewise admissible in evidence.

G. Upon the request of the person who submits 
to a chemical test at the request of a law enforce­
ment officer, full information concerning the test, 
including the results of it, shall be made available 
to him or his attorney.
(CAC 9.28.020; AO No. 78-72; AO No. 79-194; AO 
No. 80-122; AO No. 81-75; AO No. 82-126; AO No. 
90-41; AO No. 94-68(S), § 12 , 8-11-94)

Cross reference—Drinking while driving, § 9.36.200.

9.28.024 Driving while intoxicated—Respon­
sibility for costs of incarceration.

A. The municipality may enter into agree- - 
ments with the state regarding incarceration of 
persons charged with or convicted of violations of 
this Code.

B. Imprisonment under section 9.28.020 or sec­
tion 9.28.022.D shall be served at such location as 
the commissioner of corrections may designate.

C. The cost of imprisonment resulting from the 
sentence imposed under section 9.28.020.C or 
section 9.28.022.D shall be paid to the municipal­
ity by the person being sentenced; provic=i, how­
ever, that the cost of imprisonment required to be 
paid under this subsection may not exceed 
$1 ,000.00. Upon the person's conviction, the court 
shall include the costs of imprisonment as a part 
of the judgment of conviction. Except for reim­
bursement from a permanent fund dividend as 
provided in this subsection, payment of the cost of 
imprisonment is not required if the court deter­
mines the person is indigent. For costs of impris­
onment that are not paid by the perscr. as re­
quired by this subsection, the municipality shall 
seek reimbursement from the person’s permanent 
fund dividend as provided under AS 43.23.065.

D. The cost of imprisonment required to be 
paid under subsection C of this section by a 
convicted person shall be the amount determined

and prescribed by regulation by the commissioner 
of corrections as the uniform average cost of 
imprisonment under AS 28.35.030(1).
(AO No. 94-68(S), § 13, S-ll-94: AO No. 94-236, § 
1, 1-3-95)

9.25.025 Driving while intoxicated—Admin­
istration of chemical tests w ithout 
consent.

A. If a person is under arrest for an offense 
arising out of acts alleged to have been committed 
while the person was driving a motor vehicle, and 
that arrest results from an accident that causes 
death or physical injury to another person, a 
chemical test may be administered without the 
consent of the person arrested to determine the 
amount of alcohol in that person’s breath or blood.

B. A person who is unconscious or otherwise in 
a condition rendering that person incapable of 
refusal is considered not to have withdrawn the 
consent provided under section 9.28.021 and AS 
28.35.031(a), and a chemical test may be admin­
istered to determine the amount of alcohol in that 
person’s breath or blood. A person who is uncon­
scious or otherwise incapable of refusal need not 
be placed under arrest before a chemical test may 
be administered.

C. If a chemical test is administered to a per­
son under subsection A or B of this section, that 
person is not subject to the penalties for refusal to 
submit to a chemical test provided by AS 25.35.032,
23.35.034 or section 9.28.022.
(AO No. 82-126; AO No. 83-168, 10-17-63)

9.28.026 Driving while intoxicated—Im­
poundment and forfeiture of vehi­
cle.

A motor vehicle that is operated, driven or in 
the actual physical control of an individual ar­
rested for or charged with an alleged violation of 
section 9.2S.020, pertaining to driving while in­
toxicated, or an alleged violation of section 9.28.022. 
pertaining to refusal to submic to chemical tests. 
rnay be impounded and may be forfeited to tna 
municipality in accordance with this section.

It shall be presumed that a vehicle operated by 
or dnver by or in the actual physical control of an
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individual arrested for or charged with an alleged 
violation of either section 9.28.020 or section
9.28.022 has been so operated by the registered 
owners thereof or has been operated by another 
person with the knowledge and consent of the 
registered owners. A vehicle so operated is de­
clared' to be a public nuisance for which the 
registered owners hold legal responsibility sub­
ject only to the defenses as set forth by law. The 
propeees’of this section and the criminal impound­
ment and forfeiture provisions of sections 9.28.020 
and 9.28.022 include protecting the public, remov­
ing public nuisances, and deterring drivmgiwhile 
intoxicated, but do not include the generation of 
revenues for the municipality.

A. General provisions.
’ 1 . In the case of an alleged violation of 

. section 9.28.020 or 9.28.022, and in 
addition to the penalties set forth in 
those sections, the vehicle used in the 
alleged violation.shall be impounded 
for 3i0ja^s if the person driving, oper­
ating, or m the actual physical control 
of the vehicle has flot been previously 
mnvi^ed and shall be forfeited to the 
municipality if the person driving, op­
erating, or in the actual physical con­
trol of the vehicle has.been previously 
convicted. Impoundment may be accom­
plished through a seizure of the vehicle 
incident to an arrest or pursuant to a 
court order entered in the course of 
civil or criminal enforcement proceed­
ings. Impoundment through a seizure 
of the vehicle incident to an arrest is at 
the discretion of the arresting officer.

2. A case seeking civil impoundment or 
forfeiture may be heard and decided by 
either the district court or a municipal 
administrative hearing officer pursu­
ant to chapter 3.60. References in this 
section to “the court" or "a court” shall 
be interpreted to include either the 
district court or any municipal admin­
istrative hearing officer. An adminis­
trative hearing officer under this sec­
tion may be a regular municipal 
employee, an independent contractor, 
or an employee of a municipal ager.cv

such as the parking authority. In addi­
tion to cases brought under this sec­
tion an administrative hearing officer 
may hear other Code violations which 
may be disposed of by administrative 
hearing. Hearings before an adminis­
trative hearing officer shall take piace 
no less than seven days and no more 
than 30 days after a registered owner 
or lienholder requests a hearing. Hear­
ings before an administrative hearing 
officer shall be governed by chapter 
3.60 to the extent that the provisions of 
chapter 3.60 do not conflict with this 
section. If the provisions of this section 
conflict with the provisions of chapter
3.60, the provisions of this section gov­
ern.

3.. Upon the request of the municipality 
( .o ra  claimant, a civil proceeding seek­

ing impoundment or forfeiture shall be 
held in abeyance until conclusion of 
any pending criminal charges arising 
out of the incident giving rise to the 
forfeiture or impoundment action un­
der section 9.28.020 or section 9.28.022.

4. The court shall award the prevailing 
party in an impoundment or forfeiture 
case its reasonable attorneys’ fees and 
costs. Costs under this section shall 
include but are not limited to filing 
costs, advertising costs, police officer 
time required for testimony, and such 
other costs incurred in processing the 
case, including any costs specified by 
this section.

5. Parties having an interest in the vehi­
cle, including lienholders, as shown on 
the vehicle ownership records of the 
State of Alaska, division of motor vehi­
cles or an agency with similar respon­
sibilities in another state shall be served 
with notice of the civil action by certi­
fied mail, witl etum receipt requested 
and restricted delivery, sent to their 
address of record as. shown in the ve­
hicle ownership records of the State of 
Alaska or an agency with similar re­
sponsibility in another state or resi-
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dence address as indicated in the po- 
lice’report. In a forfeiture action, if the 
owners or lienholders do not receive 
service through the mail, the owners 
or lienholders may be served at the 
municipality's option by personal ser­
vice or by publication^ If an owner or 
lienholder is served personally, service 
shall occur as provided for in Alaska 
Rule of Civil Procedure 4(d)(1)—(12). If 
an owner or henholder is served by 
publication, a notice of forfeiture ac­
tion accurately describing the vehicle, 
the date of impoundment, the place of 
impoundment, and directions as to who 
to contact for more information shall 
be published at least once per week for 
two consecutive weeks in a newspaper 
of general circulation and such owners 
and lienholders shall be deemed served. 
For the purposes of this section, a 
newspaper of general circulation is one 
which is recognized by the state as 
qualified to publish default sale no­
tices. Any party failing to appear in an 
impoundment action within 20 days of 
service of notice or 30 days of the 
seizure of the vehicle, whichever comes 
first, waives the right to object to im­
pound. Any party failing to appear in 
the civil action within 20 days of ser­
vice of notice or completion of publica­
tion waives the right to object to forfei­
ture. Any party who requests a hearing 
in a civil action shall be deemed served. 
Any party who secures the release of a 
vehicle pending hearing shall accept 
sendee of notice of the civil action as a 
condition of release. For actions filed 
in district court, district court civil 
rules shall apply.
Any requests for release of a vehicle 
which is the subject of a civil impound­
ment or forfeiture action filed under 
this section which are brought by a 
person or entity who has not been 
charged with a violation of section
9.2S.020 or 9.2S.022 must be brought 
in the forum of the civil action.

7. At a hearing before the court in a civil 
action, a_person who claims an owner- 
ship or security interest in the motor 
vehicle may avoid impound or'avoid 
forfeiture of that person's interest if 
the claimant can establish by a prepon­
derance of the evidence that:
a. The claimant has an interest in 

the motor vehicle at the time of 
the alleged violation or, if acquired 
after the alleged violation, the in­
terest was acquired in good faith 
and not for purposes of avoiding 
impound or forfeiture;

b. A person other than the claimant 
was in possession of the vehicle 
and was responsible for or caused 
the act which resulted in. the im­
pound or forfeiture;

c. If applicable, before permitting the 
alleged operator to gain custody or 
control of the motor vehicle, the 
claimant did not know or have 
reasonable cause to believe that if 
the vehicle were operated by the 
alleged operator it would be oper­
ated in violation of this Code; and

d. A claimant that is a regulated 
lienholder meets its burden of proof 
under subsection A.7 of this sec­
tion by filing with the court a copy 
of the vehicle’s certificate of title 
or other security instrument re­
flecting the lien, together with an.' 
affidavit stating the amount of the 
lien and stating that the claimant 
is a regulated lienholder and was 
not in possession of the vehicle at 
the time of the act which resulted 
in the seizure of the vehicle. The 
presumptions provided in subsec­
tion A.7 of this section shall not 
apply to regulated lienholders.

For purposes of this section, when a 
person other than the claimant was in 
possession of the vehicle and was driv­
ing with a suspended, revoked, or can­
celled license or in violation of a lim­
ited license or without a valid drivers
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license, it is presumed that the claim­
ant did have reasonable cause to be­
lieve that the vehicle would be used in 
violation of this Code. Also for pur­
poses of this section, when the claim­
ant and driver are not the same person 
and the claimant and driver have a 

^familial relationship, such as husband 
and wife, father and daughter, mother 
and stepson, etc., it shall be presumed 
that the claimant is responsible and 
that the vehicle wasoperated by the 
driver, in violation of either section
9.28.020 or section 9.28.022. with the 
knowledge and consent of the claim­
ant.

8. Upon receiving notice from the court of 
the time and place for a hearing in a 
civil action, the municipality shall, un­
less such notice has been provided by 
the court, provide to every person who 
has an ascertainable ownership or se­
curity interest in the motor vehicle as 
indicated by the State of Alaska, divi­
sion of motor vehicles br any agency 
with similar responsibilities in am 
other state written notice that in­
cludes:
a. A description of the motor vehicle;
b. The time and place of the forfei­

ture or impound hearing;
c. The legal authority under which 

the motor vehicle may be im­
pounded or forfeited;

d. Notice of the right to intervene to 
protect the interest in the motor 
vehicle.

9. The municipality may enter into an 
agreement with the registered owner 
or lienholder of the vehicle to resolve a 
civil impound or forfeiture action and 
permit release of the vehicle. Any such 
agreement shall include:
a. Acceptance by the owner or 

lienholder of responsibility for 
meeting the requirements of sub­
section A.10 of this section;

b. Agreement that the owner or 
lienholder will take reasonable 
steps to prevent the individual ar­
rested for or charged with driving 
while intoxicated or with refusal 
to submit to chemical tests from 
operating the vehicle until prop­
erly licensed; and

c. Acknowledgment by the owner or 
lienholder that failure to fulfill his 
or her obligations under the agree­
ment may result in forfeiture of 
the vehicle at the option of the 
municipality. This requirement 
shall not apply to a regulated 
lienholder required.by other law 
or by the terms of the agreement 
creating the lien to permit the 
individual to recover the vehicle 
upon payment of the lien or cure of 
any default.

10. Unless the release is pursuant to an 
agreement under section 9.28.026.A.9, 
the person seeking to redeem the vehi­
cle must obtain an order authorizing 
release of the vehicle. A release shall 
not be granted unless the applicant 
can:
a. Provide proof of ownership or, if a 

lienholder, a legal right to repos­
sess the vehicle; and

b. Pav or provide proof of payment nf 
any costs imposed, including the 
impound fees, storage fees and any 
court costs imposed. The impound 
fee shall be the actual cost of im­
pound plus an administrative 
charge to offset the municipality's 
processing costs. If the court makes 
a specific finding following a con­
tested hearing or pursuant to a 
stipulation between the parties that 
the seizure of the vehicle was le­
gally unjustified, the vehicle shall 
be released at no cost if the person 
seeking to reclaim the vehicle re­
claims the vehicle within five days 
after the issuance of the court’s 
decision making such a finding. A
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vehicle ordered released at no 
. charge under this subsection is 

subject to the provisions of AS 
28.10.502 if the vehicle is not re­
claimed within five days after the 
issuance of the court’s decision. 
The provisions of chapter 9.50 do 
not apply to vehicles seized under 
the authority of section 9.2S.026.

11. An acquittal or a conviction of a lesser 
offense in a criminal proceeding for a 
violation of chapter 9.28 provides a 
defense in a civil proceeding seeking 
impoundment or forfeiture of the vehi­
cle if that civil proceeding is based on 
the same conduct that forms the basis 
for the criminal charge.

12. The provisions of this section shall be 
interpreted independently of state laws 
regarding impoundment or forfeiture - 
of motor vehicles.

13. Release of vehicle pending hearing.
a. A claimant who is not charged 

with a violation of section 9.28.020 
or 9.28.022 may petition for set­
ting or revision of bail release be­
fore a civil action is filed. Such 
petition shall be made to a court in 
the municipality.

b. A vehicle return bond shall be set 
for each vehicle alleged in the com­
plaint to have been used in an 
alleged violation ofsection 9.28.020 
or 9.28.022. The purpose of setting 
a vehicle return bond on the vehi­
cle is to secure the presence of the 
vehicle and to proride security to 
be forfeited along v/ith the pro­
ceeds of a sale, transfer, or encum­
brance if the vehicle is sold, trans­
ferred, or encumbered after the 
vehicle has been released pending 
hearing. If the vehicle's release 
has been obtained through the post­
ing of a vehicle return bond and 
the vehicle is not returned pursu­
ant to the court's order, the munic­
ipality may. in addition to obtain­

ing the forfeited bond funds, seize 
the vehicle to implement the im­
poundment or forfeiture ordered 
by the court. A person who secures 
the release of a vehicle pursuant 
to a vehicle return bond must re­
turn the vehicle upon order of the 
court. If a vehicle has not been 
impounded for a longer period than 
the vehicle would be impounded if 
the person were convicted, the court 
shall not delete the requirement of 
the vehicle return bond or exoner­
ate a posted vehicle return bond 
until the vehicle for which bond 
has been posted is returned pur­
suant to court order. A vehicle re­
turn bond may be posted in cash 
only. A vehicle return bond shall 
be set at a minimum of: 
i. Two hundred fifty dollars if  

the person charged with a vi­
olation of section 9.28.020 or
9.28.022 has not been previ­
ously convicted;

ii. Five hundred dollars if  the 
person charged with a viola­
tion of section 9.28.020 or
9.28.022 has been previously 
convicted and the vehicle is 20 
years old or older;

iii. One thousand dollars if the 
persoQ charged with a viola­
tion of section 9.28.020 or
9.28.022 has been previously 
convicted and the vehicle is 15 
years old or older but lesSthan 
20 years old;

iv. One thousand five hundred 
dollars if the person charged 
with a violation of section
9.28.020 or 9.2S.022 has been 
previously convicted and the 
vehicle is ten years old or older 
but less than 15 years old:

v. Two thousand dollars if the 
person charged with a viola­
tion of section 9.28.020 or
9.28.022 has been previously
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convicted and the vehicle is 
five years old or older but less 
than ten years old; and

vi. Two thousand five hundred 
dollars if the person charged 
with a violation of section
9.28.020 or 9.28.022 has been 
previously convicted arid the 
vehicle is less than five years 
old.

A vehicle return bond may be set 
above the minimum if the vehicle 
appears to have unusually high 
value for its age. A vehicle that is 
subject to an order setting a vehi­
cle return bond may be released 
pending hearing upon proof of own­
ership of the vehicle, payment of 
the vehicle return bond, and pay­
ment of towing and storage fees, 
including the administrative fee of 
$160.00 to offset the municipali­
ty’s processing costs. If the claim­
ant who has secured the release of 
the vehicle pending hearing does 
not cause the vehicle to be re­
turned to impoundment for the 
purpose of impoundment or forfei­
ture in accordance with an order 
entered in the case, the court may 

nr all or any part of the vehicle 
m bond forfeited to the munic- 

dity and may also order that the 
oceeds of any sale, transfer, or 

encumbrance are forfeited to the 
municipality if the vehicle has been 
sold, transferred, or encumbered 
while subject to a vehicle return 
bond. Personal property in a vehi­
cle that is subject to a vehicle 
return bond under subsection A. 13 
of this section and has not been 
released pursuant to that vehicle 
return bond can be recovered from 
a vehicle only by the owner of the 
vehicle and only upon payment of 
a fee charged for monitoring the 
recovery of such personal prop­
erty. Such fee shall be set by con­
tract between the towing and stor­

age contractor and the municipality 
if it is not established by ordi­
nance. Such fee shall be recover­
able by the owner of the vehicle if 
a court makes a specific finding 
that the seizure of the vehicle was 
legally unjustified following a con­
tested hearing or pursuant to a 
stipulation between the parties.

14. As used in this section, the terra “reg­
istered owner" refers to the owner of 
the vehicle at the time of offense as 
shown in the vehicle ownership records 
of the State of Alaska, division of motor 
vehicles or another agency with simi­
lar responsibilities in another state, 
but may include subsequent good faith 
purchasers. . •; ; •

15.r For purposes of this section, time shall 
'  be calculated as set forth ill Alaska

Rule of Civil Procedure 6.
16. Assessed or appraised value of a motor 

vehicle shall be based upon the Auto­
mobile Dealers Association Book (Blue 
Book) for the same or similar make 
and model and accessorized motor ve­
hicle. Should there be no Blue Book 
value for the motor vehicle, the value 
shall be $500.00. • ;

17. For.purposes of this section and only 
for purposes of proceedings before an 
administrative hearing officer under 
this section, the police report, which 
may include the narrative; accompany­
ing documents; computer print-outs 
from data bases operated by police 
agencies and/or government agencies 
regulating motor vehicles showing the 
ownership of the vehicle, the driver’s 
license status of the driver, and the 
record of criminal convictions of the 
driver; and/or tape recordings, is ad­
missible evidence so long as it is signed 
with either the name, initials, badge 
number, or other identifying mark of 
an emplc/ee of the municipality in a 
statement made under penalty of per­
jury,
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IS. For purposes of this section, convic­
tions for both driving while intoxicated 
and for refusal to submit to chemical 
tests arising out of a single transaction 
and a single arrest are considered one 
previous conviction. The term “previ­
ously convicted” means having been 
convicted in .this or another jurisdic­
tion, within ten~yeiu:s preceding the 
date of the present offense, of operat­
ing a motor vehicle, aircraft, or water­
craft while intoxicated under section
9.28.020 or another law or ordinance 
with substantially similar elements, or 
of refusal to submit to a chemic: ’ test 
under section 9.28.022 or 28.35.0J2 or 
another law or ordinance with substan­
tially similar elements.

19. The burden of proof for an action 
brought pursuant to this section is 
preponderance of the evidence.

20. For purposes of this section, the par­
ties may agree to extend, reduce or 
otherwise alter the time limits set by 
this Code.

21. For purposes of this section, the terms 
“vehicle,” “driver," "person” and “phys­
ical control" shall have those meanings 
as set forth in chapter 9.04 and this 
chapter. Other terms not specifically 
referenced shall have the meanings set 
forth in this title unless the context 
clearly indicates otherwise. For pur­
poses of this chapter, the term “vehi­
cle" shall have the same meaning as 
the term “motor vehicle” as defined in 
section 9.04.290.

22. The owner of a vehicle or the desig­
nated agent of the owner of a vehicle 
that is the subject of an impoundment 
or forfeiture action may relinquish to 
the municipality any ownership inter­
est possessed by the owner as part of 
an agreement to resolve the action.

23. The term “regulated lienholder" as used 
in this section shail mean an entity 
whose lien on the vehicle is a result of 
lending activities that are subject to

regulation by the National Credit Union 
Administration, the comptroller of the 
currency or other federal banking reg­
ulators, the Federal Trade Commis­
sion, or the state department of com­
merce and economic development.

24. Nothing in this section shall be con­
strued to place upon a regulated 
lienholder a duty to inquire into the 
driving record of any loan applicant or 
any member of the loan applicant’s 
family or household, and failure to do 
so shall not be usable as evidence 
against the regulated lienholder in any 
forfeiture proceeding or other civil ac­
tion. Knowledge from other sources of 
the loan applicant’s driving record is 
usable only to the extent that it is 
relevant under subsection A.7 of thri 
section.

25. For purposes of this section, a seizure 
is legally unjustified only if there was:
(1) No reasonable suspicion for the' 

stop of the vehicle leading to an 
arrest for driving while intoxi-

. cated based on the individual al­
legedly operating, driving, or be­
ing in actual physical control of 
the vehicle; or

(2) No probable cause for the arrest of 
an individual for driving while in­
toxicated based on the individual 
allegedly operating, driving, or be­
ing in actual physical control of 
the vehicle.

B. Impoundment.
1 . A motor vehicle that is operated, driven, 

or in the actual physical control of an 
individual arrested for or charged with 
an alleged violation of section 9.28.020 
or section 9.2S.022 may be ordered 
impounded either upon conviction of 
the defendant of a violation of section
9.2S.020 or section 9.28.022 or upon 
the decision of a court in a separate 
civil proceeding. To obtain an order for 
impoundment in a contested proceed­
ing, the municipality must establish
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by a preponderance of the evidence 
that the vehicle was operated, driven, 
or in the actual physical control of an 
individual who was acting in violation 
of section 9.28.020 or section 9.28.022.

2. A vehicle may be seized for impound 
under the circumstances set forth in 
subsection C.3 of this section.

3. If the seizure occurs incident to an 
arrest or otherwise prior to a convic­
tion or court ordered impoundment the 
vehicle mav not be held more than two 
days without a court order obtained to 
continue itsfdetention. For purposes of 
computing the two-day period, the day 
the vehicle was seized is not to be 
included. For purposes of computing 
the two-day period, Saturdays, Sun­
days, and legal holidays are not to be 
included.

4. -A vehicle which is ordered impounded 
under this section shall be held for a 
period of 30 days. An impoundment 
order may be made either upon convic­
tion of the defendant of a violation of 
section 9.28.020 or 9.28.022, or upon 
decision of a court in a separate civil 
proceeding.

5. Vehicles ordered impounded under this 
section which, are not claimed at the 
end of the 30-day, court-ordered period 
of impoundment may be disposed of 
pursuant to the provisions of AS 
28.10.502. If the contents of the vehicle 
have not been recovered before such 
disposal, the contents may be disposed 
of with the vehicle. Personal property 
in a vehicle that is subject to a vehicle 
return bond under section 9.28.026.A. 13 
and has not been released pursuant to 
that vehicle return bond can be recov­
ered from a vehicle only by the owner 
of the vehicle and only upon payment 
of a fee charged for monitoring the 
recovery of such personal property. Such 
fee shall be set by contract between the 
towing and storage contractor and the 
municipality if it is not established by 
ordinance. Such fee shall be recover­

able by the owner of the vehicle if a 
court makes a specific finding that the 
seizure of the vehicle was legally un­
justified following a contested hearing 
or pursuant to a stipulation between 
the parties.

C. Forfeiture.
1 . To obtain an order for forfeiture under 

this section in a contested proceeding, 
the municipality must establish by a 

. preponderance of the evidence that:
a. The vehicle was operated, driven . 

or in the actual physical control of 
an individual who was acting in 
violation of section'9.28.020 or 
9.28.022; and i-

b. The individual has been previ­
ously convicted. •

•• * |f*W-27 ' A motor vehicle that is operated, driven 
or in the actual physical control of an 
individual arrested or charged with an 
alleged violation of section 9.28.020 or 
of section 9.28.022 may be forfeited to 
the municipality either upon convic­
tion of the defendant of a violation of 
section 9.28.020 or of section 9.28.022, 
or upon decision of a court in a sepa­
rate civil proceeding. ^ .

3. A motor vehicle may be seized and 
towed to a secure location by a peace 
officer or a peace officer’s designee 
upon an order issued by a court having 
jurisdiction over the motor vehicle upon 
a showing of probable cause that the 
motor vehicle may be forfrited or im­
pounded under this section, section
9.28.020 or 9.28.022. Seizure without a 
court order may be made if:
a. The impoundment is incident to 

an arrest;
b. The motor vehicle has been or­

dered impounded or forfeited and 
that order has not yet been exe­
cuted; or

c. There is probable cause to believe 
that the motor vehicle was oper­
ated, driven or in the actual phys-
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ical control of an individual in 
violation of section 9.28.020 or of 
section 9.28.022.

A motor vehicle impounded under this 
subsection may not be held for more 
than two days without a court order 
obtained to continue its detention.
A court may order impoundment of a 
motor vehicle subject to forfeiture in a 
civil action filed under subsection C of 
this section for a minimum of 30 con­
secutive days.
A motor vehicle seized for the purpose 
of forfeiture or impoundment shall be 
held in the custody of the police depart­
ment or a private corporation autho­
rized by the chief of police to retain 
custody of the motor vehicle as desig­
nated in the first paragraph of this 
section and subsection C.3 of this sec­
tion, subject only to the orders and 
decrees of the court having jurisdiction 
over any forfeiture or impoundment 
proceedings. If a motor vehicle is seized 
under this section, section 9.28.020 or 
9.28.022, the chief of police or his au­
thorized designee may:
a. Remove the motor vehicle and any 

contents of the motor vehicle to a 
place designated by the court; or

b. Take custody of the motor vehicle 
and any contents of the motor ve­
hicle and remove it to an appropri­
ate location for disposition. No pri­
vate corporation may make or 
perform a contract to tow, store, or 
retain custody of motor vehicles 
seized or impounded under this 
section, section 9.28.020 or 9.28.022 
if any of the owners of that private 
corporation have been convicted of 
a felony or any crime involving 
larceny, theft, or receiving and con­
cealing stolen property within ten 
years before the date of execution 
of the contract or during the term 
of the contract. No private corpo­
ration may make or perform a 
contract to tow, store, or retain

custody of motor vehicles seized or 
impounded under this section, sec­
tion 9.28.020 or 9.28.022 if any of 
the employees of that private cor­
poration have been convicted of a 
felony or any crime involving lar­
ceny, theft, or receiving and con­
cealing stolen property within five 
years before the date of execution 
of the contract or during the term 
of the contract.

6. Following a forfeiture order under this 
section, section 9.28.020 or 9.28.022, 
the chief of police or his or her designee 
shall make an inventOi-y of the con­
tents of any motor vehicle seized. Per­
sonal property in a vehicle that is 
subject to a vehicle return bond under 
subsection A.13 of this section and has 
not been released pursuant to that 
vehicle return bond can be recovered 
from a vehicle only by the owner of the 
vehicle and only upon payment of a fee 
charged for monitoring the recovery of 
such personal property. Such fee shall 
be set by contract between the towing 
and storage contractor and the munic­
ipality if it is not established by ordi­
nance. Such fee shall be recoverable by 
the owner of the vehicle if a court 
makes a specific finding that the sei­
zure of the vehicle was legally unjusti­
fied following a contested hearing or 
pursuant to a stipulation between the 
parties.

7. Upon service or completion of publica­
tion of notice of commencement of a 
forfeiture action under subsection A.5 
oi this section, a person claiming inter­
est in the property shall file, within 30 
days after service or completion of pub­
lication. a notice of claim setting out 
the nature of the interest, die date it 
was acquired, the consideration paid, 
and an answer to the municipality’s 
allegations. If a claim and answer is 
not filed within the time specified, the 
motor vehicle described in the munici­
pality's allegation must be ordered for­
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feited to the municipality without fur­
ther proceedings or showings. For a 
regulated lienholder, the requirement 
of a notice of claim and answer is met 
by the filing of the information re­
quired by subsection A.7.d of this sec­
tion, and by adding to the affidavit 
required by that subsection a state­
ment of the original amount of the loan 
giving rise to the lien and the current 
balance due on that loan.

8. A. claimant may petition the court, for 
sale of a motor vehicle before final 
disposition of court proceedings. The 
court shall grant a petition for sale 
upon a finding that the sale is in the 
best interest of the municipality. Pro­
ceeds from the sale plus interest to the 
date of final disposition of the court 
proceedings become the subject of the

, forfeiture action.
9. Property forfeited under this section, 

section 9.28.020, or section 9.28.022 
shall be disposed of by the chief of

' police or his or her designee in accor­
dance with this subsection! Property 
forfeited under this section, section
9.29.020, or section 9.28.022 includes 
both the vehicle that is the subject of 
the forfeiture action and the contents 
of the vehicle if those contents have 
not been recovered before the date of 
the disposal. The chief of police or his 
or her designee may: .-
a. Sell the property at an auction 

conducted by an auctioneer not 
employed by the impound contrac­
tor and use the proceeds for pay­
ment of all proper expenses of sei­
zure, custody, the costs of the 
auction, court costs, and munici­
pal attorney fees, provided that if 
such sale is arranged for by the 
impound contractor the municipal­
ity shall receive at least 30 percent 
of the proceeds of any sale of for­
feited vehicles following deduction 
for the costs charged by the auc­
tioneer for the auction of those

vehicles regardless of whether the 
costs of impound and storage ex­
ceed the value of the forfeited ve- 

. hides sold;
b. Take custody of the property and 

use it'in  the enforcement of the 
munidpal and state criminal codes;

. or • ” '•••'
• c. " Destroy the propierty.

... f v. : .
Property forfeited and sold at auction 
pursuant to th issection , section
9.28.020, and section 9.28.022 shall be 

. ... sold by an auctioneer approved before 
the auction by the chief of pplice or his 
or her designee. Before the auction, the 
chief of police or his or her designee 
must approve in advance .the auction- 

-eer’s costs or the method for.determin­
in g  the auctioneer’s . costs. The im­
pound contractor shall provide to the 
chief of police or his or her designee a 
copy of the auctioneer’s report of the 
auction notarized by the' auctioneer. 
The munidpal auditor shall certify the 
proper disposal of property forfeited 
under this section, section 9.28.020, 
and section 9.28.022. The chief of po­
lice may adopt rules and regulations to 
implement this section.

10. Upon a showing that a claimant is 
entitled to remittance in accordance 
with this section, the court shall order 
that:
a. If the claimant is entitled to the 

motor vehicle, it shall be delivered 
to the claimant immediately sub­
ject to costs as described in section
9.23.060.A.10; or

b. If the claimant is entitled to remit­
tance of some value less than the 
total value of the motor vehicle, 
the claimant is entitled at the 
claimant’s choice to receive either 
the value of the claimant’s interest 
after the sale of the vehicle at an 
auction following deduction of the 
costs of the auction or, upon re­
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quest and payment of the differ­
ence in value by the claimant, the 
motor vehicle itself.

When a vehicle is subject to forfeiture 
under this section, and when the vehi­
cle is sold and the lienholder interest 
exceeds the sale price, the owner may 
be held responsible for the difference 
and the municipality's costs.

11. The storage and impound costs as well 
as any court costs imposed, if any, for 
vehicles impounded under subsection
C.3 of this section shall b® borne by the 
person redeeming such v ehicle as owner 
or in behalf of the owner or as having 
an interest in the vehicle. The amount 
of such costs shall be determined as 
provided in subsections A.4 and A. 10 of 
this section.

12. In a contested forfeiture proceeding 
concerning a vehicle titled in the names 
of more than one owner on the certifi­
cate of title, the court shall follow this 
subsection.
a. If one owner does not avoid forfei­

ture, the court may order the for­
feiture of the entire interest of all 
the owners in a vehicle which is 
titled in th® names of more than 
one owner in the disjunctive. Title 
in the disjunctive is significant by 
the use of the word “or” between 
the names of the owners listed on 
the certificate of title.

b. If such owner does not avoid for­
feiture, the court shall order the 
forfeiture of the interest of any 
owner in a vehicle which is titled 
in the names of more than one 
owner in the conjunctive. Title in 
the conjunctive is signified by use 
of the word “and" between the 
names of the owners listed on the 
certificate of title. Owners of a 
vehicle titled in the names of more 
than one owner in the conjunctive 
are presumed to own the vehicle in 
equal shares. In circumstances de­
scribed in this subsection, the court

shall order that the vehicle be sold 
at public auction and further or­
der that the proceeds from the sale 
of the vehicle be held by the trea­
sury division of the municipality's 
finance department. After deduc­
tion of the reasonable costs of the 
auction, an amount of the pro­
ceeds of the auction for the sale of 
that vehicle which is equal to the 
interests of the owners whose in­
terests have jfeesrt-not been for­
feited shall be returned to those 
owners if those owners apply to 
the treasury division of the munic­
ipality's finance department within 
60 days of the auction. If the own­
ers whose interests have not been 
forfeited do not apply within that 
period, those funds become the 
property of the municipality sub­
ject to the rights of any other claim­
ant to those funds.

13. Property subject to the interest of a 
lienholder whose interest has not been 
forfeited may not be disposed of as 
provided in this section without the 
consent of the lienholder. A regulated 
lienholder’s interest in a vehicle shall 
not be subject to forfeiture in any case 
where:
a. The individual who allegedly used 

the vehicle in violation of section
9.23.020 or 9.28.022 is not the 
person whose dealings with the 
lienholder gave rise to the lien; or

b. The vehicle wliich the individual 
was driving, operating, or waS in 
actual physical control of at the 
time of the alleged violation was 
not the vehicle involved in the 
event giving rise to the conviction 
described in subsection C.l.b of 
this section.

(AO No. £2-205; AO No. 83-163, 10-17-83; AO No. 
93-S7(S-2), 1-1-94; AO No. 94-7l(S), § 1, 4-26-94: 
AO No. 95-S4IS-1), § 18, 4-27-95; AO No. 95- 
163(S), §§ 10—19. 3-8-95)

C r o s s  r e f e r e n c e — A d m i n i s t r a t i v e  a d j u d i c a t i o n  p r o c e ­
d u r e s .  c h .  3  6 0 .

S t a t e  l a w  r e f e r e n c e — A u t h o r i t y .  A S  2 S . 2 5 . 0 3 0 .

.AMC 9.28—23



9 .25 .027 A N C H O R A G E  M U N IC I P A L  C O D E

9.28.027 Failure to return a vehicle that has 
been released under a vehicle re* 
turn bond.

It is unlawful for the person who has secured ■ 
the release of a vehicle under a vehicle return 
bond under section 9.28.020,9.28.022, or 9.28.026 
to willfully fail to return that vehicle when or­
dered by a court or a municipal administrative 
hearing officer. Each day that a vehicle is not 
returned constitutes a separate offense under this 
section.
(AO No. 95-84(S-l), § 19, 4-27-95)
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Dear Representative Kelly:
I'm writing in regards to a statewide vehicle forfeiture law. I am sickened and 
outraged by the blatant disregard drunk drivers have for the safety o f others and the 
total disrespect they have for the loss o f privilege o f driving. Strong measures must 
be taken as they have been in Anchorage and many other cities in our country. 
Anchorage has had good success with their city ordinance. There is a committed 
group of concerned citizens who are going to make this ordinance happen in our 
community but we realize that our entire state has the problem with this very real 
menace o f drunks on our highways.
We want a statewide law with substance, not wishy washy rhetoric. The current 
state statue (Sec. 28.35.036) states that the state may move the court to order the 
forfeiture o f the vehicle if the convicted person has been previously convicted. This 
is not clear or strong enough language. It needs to be the state will move the court 
to order the forteLjrc....the Anchorage law gives the individual just two chances; 
the first time the vehicle is mandatorily seized and towed for 30 days; the second 
offense the car is forfeited. This is the only way we will stop the repeat offenders 
from driving with suspended licenses and hurting and killing innocent motorists and 
pedestrians.
Please support a new statue that will help prevent any more tragic, needless deaths 
to the preventable crime of drinking and driving.. A response would be much 
appreciated.

Robin Randall
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FROM TfxS
C IT Y  A T T O R N E Y 'S  O F F I C E  
PHONE N O . ( S 0 7 )  4 5 9 - 6 7 5 0  
FAX N O . ( 9 0 7 )  4 5 9 - 6 7 6 1

F A X  C O V E R  S H E E T

TO : f t o b r n  R a n d a  11

A T T E N T I O N :  _________________________________________

F A X  # ,

P R O M : L 1 n d  CL C ) £  L-0 __________________

NO. O F  P A G E S  ( i n c l u d i n g  c o v e r  sheet): ____

C O M M E N T S :  'Robin -  -H v . a-Uanhm e n -is Q a ' C s

- b p  m a n y  4 o  ■Ro j s / -  h i s r .  u s  M e  r  b i s

£

m x . m o .

I F  YOU SHOULD HAVE ANY PROBLEMS WITH T H I S  TR A N SM ITT A L, OR I F  YOU DO 

NOT’ R E C E IV E  ALT. P A G E S ,  P L E A S E  CONTACT OUR O F F I C E  AT 4 5 9 - 6 7 5 0 ,

the GOLDEN HEART crrY .... “extrem ely A laska  "  

8 0 0  Cush/ran S ired  Fairbanks, Alaska 99701



City of Fairbanks
F r o m  t h e  
C i t y  A t t o r n e y ' s  O f f i c e

M E M O R A N D U M

T O ;

FROM;

S U B J E C T :

d a t e :

A t  t h e  l a s t  r e g u l a r l y  s c h e d u l e d  m e e t i n g  t h e  c o u n c i l  . r e q u e s t e d  
c o m m e n t a r y  o n  A n c h o r a g e ' s  i m p o u n d m e n t  a n d  f o r f e i t u r e  o r d i n a n c e  o f  
v e h i c l e s  u s e d  i n  DWI a n d  R e f u s a l  c a s e s ,  . ?

. 1 .  s t a t e  S t a t u t e s  c o n c e r n i n g  I m p o u n d m e n t  a n ^ F o r f a i t u r e :

AS 2 8 , 3 5 . 0 3 6  p r o v i d e s  t h a t  t h e  S t a t e  m a y  m o v e  . f o r  f o r f e i t u r e  
o f  a  v e h i c l e  u s e d -  i n  a  DWI o r  R e f u s a l  v i o l a t i o n  u p o n  c o n v i c t i o n  f o r  
a  t h i r d  o r  s u b s e q u e n t  o f f e n s e .  T h i s  p r o v i s i o n  i s  i n v o k e d  
r e l a t i v e l y  r a r e l y h o w e v e r , b e c a u s e  t h e  p e n a l t y  i s . d i s c r e t i o n a r y  
w i t h  t h e  c o u r t  a n d  t h e  p o l i c e  d o  n o t . r o u t i n e l y  s e i z e  t h e  v e h i c l e s  
a t  t h e  t i m e  o f  a r r e s t .  E v e n  i f  t h e  c o u r t  d o e s  o r d e r  f o r f e i t u r e  a t  
s e n t e n c i n g ,  t h e  o r d e r  i s . . o f t e n  n e v e r  e x e c u t e d  b e c a u s e  t h e - v e h i c l e
c a n n o t  b e  l o c a t e d .  • • .* *
2 .  M u n i c i p a l i t y  o f  A n c h o r a g e ' s  O r d i n a n c e s . -

4 #

U n l i k e  F a i r b a n k s ,  A n c h o r a g e  p r o s e c u t e s  i t s  o w n  DWI a n d ' R e f u s a l  ‘ 
c a s e s . 1 . I t  h a s  e n a c t e d  i t s  o w n  o r d i n a n c e s  f o r  " i m p o u n d m e n t  a n d  
f o r f e i t u r e  o f  v e h i c l e s  u s e d  i n  t h e s e  c a s e s .  AS 2 8 . 3 5 . 0 3 8 '  ( E x h i b i t  
" A " )  a l l o w s  t h e s e  o r d i n a n c e s ,  w h i c h  a r e  c o d i f i e d  a t  AMC 9 . 2 8 . 0 2 0 -  
. 0 2 7  ( E x h i b i t  " B " ) .  . .. .

A n c h o r a g e ' s  o r d i n a n c e  d e c l a r e s  t h a t  t h e  v e h i c l e s  d r i v e n  b y  
d r u n k  d r i v e r s  a r e  p u b l i c  n u i s a n c e s  a n d  a l l o w s  s e i z u r e  o f  a  v e h i c l e  
i n c i d e n t  t o  t h e  a r r e s t  o f  t h e  d r i v e r .  . S i n c e  t h e . ,  l a w  w a s  
i m p l e m e n t e d  i n  A p r i l  o f  1 9 9 4 ,  t h e  p o l i c e  i n  A n c h o r a g e  h a v e  
r o u t i n e l y  s e i z e d  t h e  v e h i c l e s  u s o d  b y  d r i v e r s  a r r e s t e d  - f o r  DW I.

’/ T h e  C i t y  c e a s e d  p r o s e c u t i n g  DWI c a s e s  i n  1 9 7 7  b y  r e p e a l i n g  
i t s  DWI o r d i n a n c e .  T h e . S t a t p  a s s u m e d  t h i s  p r o s e c u t o r i a l  f u n c t i o n  - 
( r e l u c t a n t l y )  a n d  r u m o r  h a s  i t  t h a t  t h e  c u r r e n t  a d m i n i s t r a t i o n  m ay  • 
s e e k . a  l e g i s l a t i v e  c h a n g e  m a n d a t i n g  t h a t  F a i r b a n k s  r e s u m e  c h e s e  
p r o s e c u t i o n s  a n d  a s s u m e  t h e  s a m e  r e s p o n s i b i l i t i e s  a s  A n c h o r a g e .

M a y o r  H a y e s  a n d  C i t y  C o u n c i l  M e m b e r s  

H e r b e r t  P .  H u s s ,  C i t y  A t t o r n e y
% • 9

V e h i c l e  I m p o u n d m e n t / F o r f e i t u r e  f o r .  DWI a n d  R e f u s a l  t o
S u b m i t  t o  C h e m i c a l  T e s t  •

.  *
N o v e m b e r  1 3 /  1 9 9 7  . . • •
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M a y o r  a n d  C o u n a i l
R e :  V e h i c l e  I m p o u n d m e n t / F o r f e i t u r e  f o r  DWI
N o v e m b e r  1 3 ,  1 9 9 7  
P a g e  2

T h e  M u n i c i p a l i t y  s e e k s  3 0  d a y s  o f  i m p o u n d m e n t  i f  t h e  o f f e n s e  i s  t h e  
d r i v e r ' s  f i r s t ,  a n d  s e e k s  f o r f e i t u r e  o f  t h e  d r i v e r ' s  i n t e r e s t  i f  i t  
i s  a  s e c o n d  o r  s u b s e q u e n t  o f f e n s e .  A p p r o x i m a t e l y  o n e - t h i r d  o f  t h e  
v e h i c l e s  t o w e d  h a v e  b e e n  d r i v e n  b y  a  d r i v e r  w i t h  a  p r e v i o u s  
c o n v i c t i o n  w i t h i n  t h e  p a s t  1 0  y e a r s  a n d  w e r e  t h u s  e l i g i b l e  f o r  
f o r f e i t u r e .  A l s o  n o t e w o r t h y  i s  t h e  l i c e n s e  s t a t u s  o f  t h e s e  
a r r e s t e d  d r i v e r s .  M o r e  t h a n  o n e - t h i r d  o f  a l l  d r i v e r s  a r r e s t e d  f o r  
DWI h a d  l i c e n s e s  w h i c h  a r e  r e v o k e d ,  s u s p e n d e d ,  o r  o t h e r w i s e
i n v a l i d .  I n  m a n y  c a s e s ,  t h e  l i c e n s e  i s  i n v a l i d  b e c a u s e  o f  a  
p r e v i o u s  DWI c o n v i c t i o n .

M o r e  t h a n  h a l f  o f  t h e  v e h i c l e s  s e i z e d  i n  A n c h o r a g e  w e r e  o w n e d  
o r  c o - o w n e d  b y  t h e  d r i v e r  c h a r g e d  w i t h  D W I. W h a t e v e r  t h e  o w n e r s h i p  
o f  t h e  v e h i c l e ,  a n  o w n e r  c a n  g e t  a  v e h i c l e  r e l e a s e d  u p o n  p a y m e n t  o f  
a  b o n d  a n d  t h e  $ 1 6 0 . 0 0  a d m i n i s t r a t i v e  f e e  p l u s  t o v / i n g  a n d  s t o r a g e  
f e e s .  B o n d s  a r e  s e t  w i t h i n  t w o  w o r k i n g  d a y s  o f  t h e  s e i z u r e  o f  t h e  
v e h i c l e .  T h e  b a n d  o n  a  v e h i c l e  i s  l i k e  b a i l  o n  a  p e r s o n :  i t  
s e c u r e s  t h e  r e l e a s e  o f  t h e  v e h i c l e  p e n d i n g  a  c i v i l  a d m i n i s t r a t i v e  
h e a r i n g ,  c r i m i n a l  t r i a l ,  o r  o t h e r  r e s o l u t i o n  o f  t h e  m a t t e r .
V e h i c l e  r e t u r n  b o n d s  a r e  t i e d  t o  t h e  a g e  o f  t h e  v e h i c l e  a s  a  p r o x y  
f o r  t h e  v a l u e  o f  t h e  v e h i c l e ,  a n d  m i n i m u m  a m o u n t s  f o r  t h e  b o n d s  a r e  
s e t  o u t  i n  t h e  o r d i n a n c e s .

T h e  o r d i n a n c e  s e t s  o u t  a  n u m b e r  o f  c o n s e q u e n c e s  f o r  s o m e o n e
w h o  s e c u r e s  t h e  r e l e a s e  o f  a  v e h i c l e  t h r o u g h  p o s t i n g  a  v e h i c l e
r e t u r n  b o n d  a n d  t h e n  f a i l s  t o  r e t u r n  t h e  v e h i c l e  w h e n  o r d e r e d .  T h e  
b o n d  i s  r o u t i n e l y  f o r f e i t e d .  T h e  c o n d u c t  i s  a  c i v i l  o f f e n s e  
e x p o s i n g  t h e  o f f e n d e r  o f  u p  t o  a  $ 3 0 0  a  d a y  f i n e  f o r  e a c h  d a y  t h e  
v e h i c l e  i s  n o t  r e t u r n e d .  T h e  p o l i c e  m a y  r e c o v e r  t h e  v e h i c l e .

3 .  D i s p o s i t i o n  o f  S e i s e d  V e h i c l e s .

V e h i c l e s  s e i z e d  a r e  d i s p o s e d  o f  t h r o u g h :  { a )  s e t t l e m e n t s  o r  
s t i p u l a t i o n s ;  ( b )  r e l e a s e  p u r s u a n t  t o  d i s m i s s a l  o r  r e d u c t i o n  o f  
c r i m i n a l  c h a r g e  o r  o r d e r  a t  a  h e a r i n g ?  ( c )  r e c o v e r y  a f t e r  3 0  d a y s  
o f  i m p o u n d m e n t  ( i n  c a s e s  i n  w h i c h  t h e  M u n i c i p a l i t y  i s  o n l y  s e e k i n g  
3 0  d a y s  o f  i m p o u n d m e n t ) ;  ( d )  f o r f e i t u r e  a n d  s a l e  o r  o t h e r  d i s p o s a l ?  
a n d  ( e )  a b a n d o n m e n t  a f t e r  3 0  d a y s  o f  i m p o u n d m e n t  a n d  s u b s e q u e n t  
s a l e  b y  t h e  t o w i n g  a n d  s t o r a g e  c o n t r a c t o r  t o  s a t i s f y  t h e  s t a t u t o r y  
t o w i n g  a n d  s t o r a g e  l i e n .

a. S e t t l e m e n t s  (Stipul a t i o n s l  .

T h e  c i v i l  a c t i o n s  a g a i n s t  t h e  i n t e r e s t s  o f  t h e  o w n e r s  a n d  
l i e n h o l d e r s  ( o t h e r  t h a n  t h e  d r i v e r )  a r e  u s u a l l y  r e s o l v e d  t h r o u g h  
s e t t l e m e n t s ,  t r a d i t i o n a l l y  c a l l e d  s t i p u l a t i o n s .  T h e s e  s t i p u l a t i o n s  
t y p i c a l l y  i n v o l v e  t h e  p a y m e n t  o f  f e e s ,  i n c l u d i n g  a n  $ 1 6 0  
a d m i n i s t r a t i v e  f e e ,  c o s t s  o f  $ 6 - 1 2 ,  a n  a t t o r n e y ' s  f o e  o f  $ 1 0 2 ,  a n d
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t h e  t o w i n g  a n d  s t o r a g e  f e e s .  T o w i n g  f e e s  a r e  $ 2 5  f o r  a  d a y - t i m e  
t o w  a n d  $ 1  f o r  a  n i g h t - t i m e  t o w  p l u s  m i l e a g e  f e e s  o f  $ 4  p e r  m i l e ,  
a n d  s t o r a g e  f e e s  a r e  $2 a  d a y .

S t i p u l a t i o n s  a l s o  i n c l u d e  a  p r o m i s e  b y  t h e  o w n e r  o r  l i e n h o l d e r  
r e c o v e r i n g  t h e  v e h i c l e  n o t  t o  a l l o w  t h e  DWI a r r e s t e e  t o  d r i v e  t h e  
v e h i c l e  w h i l e  i n t o x i c a t e d  o r  w h i l e  u n l i c e n s e d .  T h e  s t i p u l a t i o n  
a l s o  p r o v i d e s  t h a t  t h e  M u n i c i p a l i t y  m a y  s e i z e  t h e  v e h i c l e  a n d  s u e  
f o r  f o r f e i t u r e  i f  t h i s  p r o m i s e  i s  b r e a c h e d .  I f  t h e  M u n i c i p a l i t y  i s  
s e e k i n g  f o r f e i t u r e ,  a  s t i p u l a t i o n  a l s o  r e q u i r e s  t h a t  t h e  p e r s o n  
r e c o v e r i n g  t h e  v e h i c l e  g i v e  t h e  M u n i c i p a l i t y  a n y  e q u i t y  o w n e d  b y  
t h e  DWI a r r e s t e e .

A s t i p u l a t i o n  e n d s  t h e  c i v i l  c a s e  a n d  t a k e s  t h e  v e h i c l e  o u t  o f  
t h e  c r i m i n a l  c a s e ,  t h u s  e n d i n g  t h e  M u n i c i p a l i t y ' s  e f f o r t s  t o  o b t a i n  
f o r f e i t u r e  o r  a d d i t i o n a l  d a y s  o f  i m p o u n d m e n t  a g a i n s t  t h e  v e h i c l e .

T h e  M u n i c i p a l i t y  d o e s  n o t  s t i p u l a t e  w i t h  o w n e r s  o r  l i e n h o l d e r s  
w h o  h a v e  p r o m o t e d  t h e  o f f e n s e .  E v i d e n c e  o f  s u c h  p r o m o t i o n  c a n  c o m e  
f r o m  p r e s e n c e  i n  t h e  v e h i c l e  a t  t h e  t i m e  o f  t h e  a r r e s t ;  f r o m  a n  
a d m i s s i o n  t h a t  t h e  o w n e r  a l l o w e d  t h e  d r i v e r  t o  u s e  t h e  v e h i c l e  w i t h  
k n o w l e d g e  t h a t  t h e  d r i v e r  w a s  n o t  p r o p e r l y  l i c e n s e d ;  o r  f r o m  o t h e r  
e v i d e n c e  i n d i c a t i n g  a  r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t  i f  t h e  
v e h i c l e  i s  r e t u r n e d  t o  t h e  o w n e r  t h a t  i t  w o u l d  b e  o p e r a t e d  i n  
v i o l a t i o n  o f  l a w .

b .  R e l e a s e  o f  V e h i c l e  P u r s u a n t  t o  R e d u c t i o n  o r  . D i s m i s s a l  o f  
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