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T h e  L e g i s l a t u r e

additional S500 per year. Also, legislators may claim $65 per day for each day spent on 
legislative business during the interim.

Section 8. Regular Sessions

The legislature shall convene in regular session each year on the 
fourth Monday in January, but the month and day may be 
changed by law. The legislature shall adjourn from regular 
session no later than one hundred twenty consecutive calendar 
days from the date it convenes except that a regular session may 
be extended once for up to ten consecutive calendar days. An 
extension of the regular session requires the affirmative vote of at 
least two-thirds of the membership of each house of the
legislature. The legislature shall adopt as part of the uniform
rules of procedure deadlines for scheduling session work not 
inconsistent with provisions controlling the length of the session.

The first sentence of this section provides for annual sessions of the legislature. The 
majority of states have annual sessions, and in those where the constitution provides for 
biennial sessions (a session every two years), a special session during the "off" year is
common. The ability to meet annually, in order to keep abreast of current developments
and administrative activity, is generally considered necessary for a legislature to be an 
effective policy-making body and to avoid being dominated by the executive branch.

The legislature has changed the beginning of the regular session to the second Monday 
in January at 10:00 a.m., except following a gubernatorial election year, when it is the 
third Monday in January at 10:00 a.m. (AS 24.25.090). The later date following a 
gubernatorial election gives a new governor an extra w ’ek to prepare for the opening of 
the session.

The second sentence establishes a limit of 120 days after convening for each regular 
session (with one ten-day extension if agreed to by two-thirds of each house). This limit 
was imposed by a constitutional amendment ratified by the voters in 1984. Until that 
time, the constitution did not limit the length of sessions. The framers of the constitution 
adopted me progressive view that the legislature should not be rushed in its deliberations, 
as the business of modern state government is loo complex to be transacted in hurried,
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A r t i c l e  II

in frequent sessions. (About two-thirds of state constitutio- impose some limit on the 
length of sessions.) Delegates feared that constraints on the length (and frequency) of 
sessions might result in ill-conceived or imprudent measures as well as a legislative 
disadvantage v is-a-v is  the executive.

Over the years, sessions lasted progressively longer. Initially, they ran about 70 days; by 
the early 1980s, sessions over twice that length were common. Alaskans both inside and 
outside the legislature grew increasingly skeptical that all of this time was spent wisely 
and productively. In 1978, the legislature (stopping short of adopting an amendment) 
asked Alaskans to cast an advisory vote on limiting the length of regular sessions to 120 
days. The proposition asked voters whether a constitutional amendment to that effect 
should be placed before them in the 1980 election. The voters responded strongly in the 
affirmative. Three years I&’er the legislature acted to put an amendment before the 
electorate in the 1984 general election that would limit the session to 120 days. It was 
ratified bv a large majority (150,999 to 46,099).

In May 1986, at the end of the 120th day of the second regular session of the fourteenth 
legislature, legislative leaders stopped the clock in order to complete business before the 
adjournment deadline. A suit was filed challenging the legality of the 29 laws passed 
after midnight. The Alaska Supreme Court rejected the chalienge, holding that the day 
the legislature convenes should not be counted against the 120-day limit, so the legislature 
has, in effect, a total of 121 days in which to transact business (A laska  C h ris tia n  B ib le  
In s titu te  v. S ta te , 772 P.2d 1079, 1989).

The call for deadlines for scheduling session work, found in the last sentence of this 
section, is an effort to mitigate the perennial problem of the "logjam" of legislation at the 
end of the session (most of the bills that pass the legislature are enacted in the closing 
days of the session, often in long, wearisome meetings which are not conducive to the 
studious deliberation of each item).

At the end of the second regular session of the seventeenth legislature (1991 - 1992), both 
houses adjourned before work was completed on several appropriation bills. In this case 
it was too late to extend the regular session according to the provision in this section, so 
the legislature called a special session to finish its business.
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Table 3.2
LEGISLATIVE SESSIONS: LEGAL PROVISIONS

K fjtu l i ir  jessions Special sessions

.V/n/r o r  o ilie r  
ju r is d ic t io n Yriir M onth

Lexis In line  convenes 

Dnv

Lim ita tion  on 
lenxih o f  

session In )

Ix x is ln iu re  may 
determine

U x is la tu ry  mnv m i l  subject

U m iin iio n  on 
lenxih  o f  
session

A la b a m a .

Alaska

A r i i o iu i  .

A rk a n s a s .....

C a li fo rn ia  ....
C o lu ru d u .....

Connecticu t

O rlu s ta rr  .

H urldu .....

(•'rorgiu....

H a w a ii.....

Idaho........

I l l in o is  ,

In d ia n a ....

loss a ..................

K a m a *  ...... .

K e n tu c k y ............

Lou is iana

M u in c   .......................

M a ry la n d  . .. .„ ............

M assachuse tts .

M ic h ig a n  .

M in n e s o ta   .

Annual Jan.
Apr.
le i* .

2ndTues. (h) 
3rd lues. (e. d) 
Is i Tues. (e)

30 L  in 105 C

Annual Jan.
Jan.

2nd M on. 
3rd M on. (g)

120 C  (It)

Annual Jan. 2nd Mon. ( j)

U icnnu l- Jan. 2nd Mon (vO C th)
odd year

(1) Jan. I si M on. (d) None

Annual Jan. 2nd Wed. 120 C

Annual (in ) Jan.
Peli.

Wed. a lte r 1st M on (n) 
Wed. alter 1st Mon. (o)

(P)

Annual Jan 2nd Tues. June 10

Annual Pel* 'lues a lte r 1st M on. (d) b O C (h )

Annual Jail 2nd M on 401.

Annual Jan l id  Wed. M l L  (h )

Annual Jan M in i o il or nearest Mill day None

Annual Jan 2nd Wed None

Annual Jan 2nd M on. (d. D odd-M  L o r  Apr. 30. 
even-1 0 L o r  M ar 15

Annual Jan 2nd M on. tu )

A n n u jl Jan 2nd M on. odd None, even-90 C ( It)

lltcn n ia l- Jan. Tues a lte r 1st M on. (d j M) L ( v )
even year

Annual Mar. last Mon. (d. n) odd-M) L  in  K5 C.
Apr. last M on. (tu . o) even-30 L  in  45 C

( l.m ) Dee. 1st Wed (h | ltd  Wed o l June (h j
Ian. Wed. alter 1st lues, (o) 3rd We'd ol A p rtl (III

Annual Jan. 2nd Wed 'JO C (g )

Annual Jan 1st Wed. (w|
Annual Jan 2nd Wed (d) None

<y) Jan lues alter 1st M on (n) 120 1. or Is ' M on. alter 
3rd Sal. in M ay (y |

Nt»

f ly  2/3 vote o l members

l iy  pe tition . 2/1 in cm lic rf, each house 

No

N o

liy  request. 2/.1 members, each home 

Yes(q)

jo in t ca ll, presiding officers, both homes 

Joint ca ll, presiding o llice rs . both houses 

Uy |v f i lio n , 3/5 mcml-crs. cacti liouse 

l ly  pennon. 2/1 ineinliers. each house 

N o

jo in t ca ll, presiding o llice rs . ImhI i houses 

No

l iy  |ie iitnm . m ajority, each house

jo in t  ca ll, presid ing o llice rs . w ith  consent o l 
o f  m ajority o l rucinla'rs o f  each |M ililica l 
party, each house

lly  |ie iituH i. m ajority, each house

l ly  pe tition  U )

N o

No

Yes ( 0

Yes ( I)

Yes (t) 

Y es(f.k )

No

Yes ( i)

Yes 

Yes ( I)  

Yes ( i)  

Yes 

N o

Yes I t)  

N t)

l l y  pe tition . 2/3 mcmttcrs. both houses

Petition to governor o l 2/3 memltcrs, ea '» house

N o

Yes ( i)

Yes

No

Yes ( i)  

Yes (•)

12 L  in  JU C

.MIC

None

(k )

None 

None 

None (r)

None 

2(1 C (h )

(s)

30 I. (h)

20 C 

None

30 L o r  IO C

None

None

None

30 C 

None

Yes 30 C

Yes None

No None

Yes None
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LEGISLATIVE SESSIONS: LEGAL PROVISIONS -  Continued

H e x u h ir  trts rw rt S p a  iill \r \i i o n %

Slillr o r  olhrr 

j n r iu l n l ia n

Lrjiish iiur e n m v e n e t
l.o n ilo iiim  o n  

length o f  

i f M i o i l  (ill

L e s i d n m r e  w a y  

d e t e r m in e  

M ih j e i i

t Jin iln iio n  o n  

le n s  d i o f  

xesslonYear M o n t h l )o v Ijrgixtniore n in v  t oll

M ississipp i ........................... Annual Jan. Tues. a lte r h i  M on. 125 C  fit. / j ;  'JDC (It, / ) N o N o None

M is s o u r i ................................ Annual Jan. Wed a lte r h i  M on. May .11) B y  (teiilion , .1/4 members, each house Yes lO C (a a )

M on tan a  . . . . . . . . . . . . . . . . . . . . . . . B iennial- 
udd year

Jan. h i  Mon. •JO 1. B y pe iiiion . majority , each house Yes None

N eb raska  ........................ .. Annual Jan Wed. a lte r h i  Mon »dd*‘J< JI.(h );cven  hO M i l ) By petition, 2/.1 members Yes None

N evad a .............. ................. B iennial* 
m id year

Jan .lrd Mon. W lC (u ) N o No 211C  (u )

New H am p sh ire ........ ...... Annual Jan Wed. a lte r h i  Tues Id ) 45 L B y  2/1 vote o l  rnemlsers, each house Yes 15 M u )

New J e r s e y .......................... . Annual Jan. 2nd Tues. None By pcnliiH i. m ajority , each house Yes None
NCW M d iCO AiuiujI (m ) Jan .ltd Tues. mid C :  even-.10 C B y  petition, .1/5 mciultcrs. each house Yes ( i ) 10C

New Y o r k ............................... Annual Jan Wed a lte r h i  M o il. None By |4 :tilion , 2/1 memltcrs, each house Yes ( i ) None

N u rth  C a ro lin a  .................. <y> Jan. lrd  Wed a lte r 2nd M on ( n ) None B y  petition. 1/5 members, each house Yes None
N orth  D a k o ta . . . ............«... B ienn ia l' 

•*dil year
Jan Tues a lte r Jan. I . but not 

1 Her Ilian Jan. 11 (d )
KO I. ( lib ) N o Yes None

O h io .................................. ...... Annual Jan h i  Mon None Joint ca ll, presiding o llic e rs . hoiti houses Yes None
O k la h om a  ....................... Annual Feb. h i  Mon (ce ) IM) c By  vote. 2/1 memltcrs. each house Y c s ( i ) None

O re g o n .............. ................. Biennial- 
odd year

Jan 2nd Mon alter h i  Tues None B y  |tc lilion . m ajority, each house Yes None

Annual Jan. h t  l  ues None By petition, m a jority each house N o None
U liude Is la n d .................«... Annual Jan h i  Tues. M) K .(u ) N o N o None
South C u ro lin u ......... .. ...... Annual Jan 2nd lues (d ) h t  Thurs. in June (ti) N o Yes None
South D a k o t a ............. ........ Annual Jan. 2nd lues. odd 4 0  L ; even-.15 l- N o No None

Tennessee........... .................. Annual Ian. <dd) 'JO I .(u ) By petition. 2/1 memltcrs. each house Yes 10L (u )

Texas .................. ..................... Biennial* 
mJd year

Jan. 2nd Tues. 140 C No No 1 0 C

U t a h ......................................... Annual Jan. .lid . Mon. 45 C N o No 10C (e c )

V e rm o n t .............. .................. iy> Jan Wed. a lte r h i  M on In ) None N o Yes None

V irg in ia ........................ ........ Annual Jan 2nd Wed mid- *0 C  lh ) ; cvctWtU C  li t ) By petition. 2 /1  incinltcrs. each house Yes None

W ash ington .......................... Annual Jan. 2nd Mon. od d -105 C . cven -M IC By vote. 2/.1 members, each house Yes 10C

West V irg in ia ............. ....... Annual Feb.
Jan.

2nd Wed. (e , d ) 
2nd Wed. Ce)

N IC  (ID By petition. .1/5 mcmttcrs, each house Yes ( I I ) N one

W is c o n s in ........ ............. Annual (gg ) Jan. h t  M on. in ) None N o No None

.Sec Im mimes at end o l table
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LEGISLATIVE SESSIONS: LEGAL PROVISIONS -  Continued

 R tg u h ir  i r u i i n t i ________________________________________________  S p tih J  wssions______________________________

U x h ln lu re  vo n v tn ts  U m iiu lh u i on L ts h h i lu r t  lim y IJm inu iun  on
S l i l l t  o r  o i h t r -------------------------------------------------------------------------------------------------------- I tn y ih  o j  J t l t n n in t  lenRlh o f
ju risd ic tio n ______________Ytor___________ A fin ilh_________________ i)u y ________________________________session_(o)_______________________ Ix y is h U u rt n iiiy  c u ll____________________ subject________ session

W y o m in g ........ ............. . Annual (in ) lan . 2nd T ue i. ( i l l ndd-40 L ; eve ii'20  L Nn Yes None
Ic h . l id  M on. (<>)

D i l l ,  o f  C u lu m b lu ...... . . . (h il l Jan. 2nd day None

A m e rica n  Sam oa.......... .. Annual Jan. 2nd M in i. 15 L Nn Nn Ntme
July 2nd M in i. 45 L

( iu u iu ........ .. Annual Jan. 2nd M in t, (n ) Nnnc Nn Nn Nnne

Nn. M a ria n a  I s lu in l i ... .. Annual Ijj) wi u oj) U|uin ict|ucal nf presiding m in e rs , Im lh houses Yes ( i) IO C

I 'u c i lo  K lc o . .. . . . . . . . . . . . . . . Annual Jan. 2nd M i m Apr. .111(h) Nn Nn 20 C

U.S. V irg in  IiIjiiJi .... . Annual Jau 2nd M nn. None Nn Nn Nnne

Sonnes: State constitutions and statutes.
N th*: Sonic legislatures w ill aho  reconvene alter nurrnal session to  consider lu lls  vetoed by  governor. Con­

n e c tic u t- if  governor vetoes any h ill,  secretary o f stale must reconvene C c n c rjl Assem bly on second M onday 
alter the last day on which governor is either authorized to transmit or has transmuted every h ill w ith  his 
objections, whichever occurs firs t: General Assembly must adjourn i i n t  d i e  not later i I i j i i  three days alter its 
reconvening Hawaii-leg is la ture may reconvene on >l5th day alter adjournment sin? J i t .  in  sfiecial session, 
w ithout ca ll. U u m ia n j- le g is la tu re  meets m a muAiinum live -d .iy  veto session on the 4 lhh day alter fina l ad­
journm ent. M is s o u r i- i l governor returns any lu ll on o r alter the t ilth  day before the last day on wh ich legisla­
ture may consider lu lls  ( in  even-numbered years), legislature autom atically reconvenes on lirs i Wednesday 
fo llo w in g  die second Monday in  September for a m axim um  10 (.’ sessions New Jcrscy-lcg is la iu re  meets in 
s |vc ia l session (w ithou t ca ll o r pe tition) lo  act on  lu lls  relum ed hy governor on -I5th day a lte r w i t  i l i t  adjourn­
ment o l the regular session; i l  the second year expires before the -ISlli day. the Jay preceding the end o f  the 
legislative year U ta h - il 2/1 o l the members o l each house lavor reconvening to consider vetoed m ils, a m axi­
mum l iv c -d jy  session is set by the presiding o llice rs . V irg in ia -leg is la lu re  reconvenes on sixth Wednesday alter 
adjournment lo r a m axim um three-day session (m ay be extended to  seven days u|m>ii vote o l m a jority  o l mem ­
bers elected to each house). W ushingum -ujxm  p c lilin n  t i l  2 / i  o f  ihc members u l each house, legislature meets 
•J3 days alter adjournment lo r  a m axim um  livc -duy  session.

Kty:
C  — Calendar day
I.  —  Legislative day (in  some slates called a session day o r workday; de fin ition  may vary s lightly, however, 

generally refers to  any day on svhich either house o l legislature is in session).
(a) Applies lo  each year unless otherw ise indicated.
(b ) General e lection year (quadrennial election year).
(c) Year alter quadrennial election.
(d) le g a l provis ion for o igam zalional session p rio r to  stated convening date. Alabama in the year alter 

quadrennial c lcc iiitn , second Tuesday in January lo r II) C C a lifo rn ia  -in Ihc cven-iium lie ied  general e leeliou 
year, lir s i Monday in  Oecemlier lo r an organizational session, recess until the lo s t Monday in January o l the 
odd numbered year. F lorida in general election year. I lth  day alter election. Indiana th ird  Tuesday alter lu s t 
M onday in  N o v c iu k 'f K e n tu cky -ill odd-numbered year. Tuesday alte r l irs i M onday m January lo r  lO L . I out- 
s u i i j  -in  year a lte r general election, second M onday in Janujry, m il lo  exceed 1 I. M ich igan -he ld  m odd 
numbered year. New H am psh ire -ill cvennun il*e rcd  year, lirs i Wednesday in  December. N orth  D a ko ta -ill 
Dec'Cmltcr South /'a ro lit ia  -in evcti-num liered year, Tuesday alter cci l i t  na tion  o l e lection o f  iis  uiemliers lo i a 
iiMSimum three d jy  session West V irg in ia -m  year alter general e lection, on second Wednesday m January 
No M anana Is lands-iti year a lte r general election, second M onday tu January.

(e) O ther years.
<f) Uy 2/3 vote each house.
(g ) Follow ing a gubernatorial e lection year.
(III.Session may Ire extended by vote o f  mcmliers in IkjIIi houses. A laska-273 vote fo r lll-day  extension. 

Arkansas-2 /3  vote. F lorida -3 /5  vote. H a w a ii- |ie b lio ii o f  2/3 membership fo r m axim um  15-day extension, 
Kansas-2/3 vote. M am c-2 /3  vote fo r m aximum  10 I.. M ary land- 3/5 vote for m aximum  30 C. M iss iss ipp i- 
2/3 vote fo r 30 C  extension, no lim it  on numlrer o f  extensions. Nebraska~l/5 vote. South Carolm a-2/3 vote. 
V irg in ia -2 /3  vote for 30 C  extension West V irg in ia -2 /3  vote (or i f  budget b ill has not been acted iqion three 
days before session ends, governor issues proclamalion extending session). Puerto R ico -jo in t resolution.

( i)O n ly  i f  legislature convenes iise lt. N|ieci.il sessions called by ihe legislature are unlim ited in  scope in 
A r i/o n j ,  Georgia, Maine, and New M exico.

( j)  N o constitutional or statutory provision; however, legislative rules require llia l regular sessions adjourn 
no later than Saturday o f  the week during wh ich the lOOtli day o l the session falls.

(k ) A l ter governor's business has been disposed of. members may remain in  session up to  15 C b y  a 2/3 vote 
o l both houses.

( I)  Regular sessions begin alter general election. In D eccm kT  o f  even-numbered year. In C a lifo rn ia , legisla­
ture meets in  Oecemlier lo r  an organizational session, recesses un til the lirs i M onday in  January o f  the odJ- 
numbered year and continues in session until Nov. .10 o f  next eveit-numliered year. In Maine, session which 
k g in s  in December o f  general election year runs in to  ihe fo llo w in g  year (odd-numticred); second session 
l«egiiu in nexl cven-num liercd year.

( in ) Second session lim ited  to consideration o f specific types o f  legislation. C o nncc iicu l- ind iv idua l legisla­
tors may on ly  introduce b ills  o l a fiscal nature, emergency legislation and lu lls  raised by committees. I am I l i ­
ana-fiscal matters. M aine-budgetary matters; legislation m die governor's c a ll; emergency legislation; leg is la­
tion  referred to com mittees lo r  study New M exico-budgets, appropriations and revenue b ills ; lu lls  drawn 
pursuant to  governor's message; vetoed lu lls . W yom ing budget b ills .

( it) Odd-numltercd years.
(o) liven•num ltcrcd years.
(p) O dd-num licrcd years-not later than Wednesday alter tirs t M onday in June; cvcn-m oiil*crcd-ycurs not 

later than Wednesday alter lirs i M itnday m May.
(q) Constitu tion provides lo r regular session convening dates and allow s that sessions may also lie hold " . . .  at 

such other times as the General Assembly shall judge necessary ”  C a ll hy n ia jiu ity  o f  legislators is im plied.
(r)  Upon com pletion i l l  business.
(s) L im ited to -II) t .  unless extended by 1/5 vote and approved by Ihe governor, except in eases t i l  im peach­

ment proceedings

i
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LEGISLATIVE SESSIONS: LEGAL PROVISIONS -  Conlinucd

( I)  Legislators may reconvene al any lone a lte r organizational meeting; however, second M onday in  January 
is ihe fina l date by  which regular session must he in process.

(u ) Indirect lim ita tion ; usually restrictions on leg is la to r's  pay. per diem, o r da ily  allowance.
( v |  M ay not extend beyond A p ril 15.
(w ) le g is la tive  rules say form al business must l*o concluded by Nov. IS t l io f  the 1st session in  the biennium, 

or by July 3 1 si o f  ihc 2nd session for the biennium.
(x ) Joint rules provide lo r  the submission o l a w ritten  statement requesting s o c ia l session hy a s|K*cillcd 

number o f  members o f  each chamber.
(y ) l.cgal p io v is io ti lo r  session in odd uumliered year; however, legislature may d iv ide , and m practice has 

d iv ided, to meet in even-numbered years as w e ll.
( / )  ‘A l C  sessions every year, except the lirs i year o f  a gutter nutoriul adm inistration during wh ich the legisla­

tive session runs fo r 125 C.
(aa) 30 C  i f  called by legislature; 60 C i f  called hy governor.
(hb) N o legis lative day is shorter than a natural d jy .  i
(cc) Odd number years w ill include a regular session commencing on |hc lirs i T uesd jy  a lte r the llrs t  Monday

in January and recessing not later than the lirs i M onday in fch ru a ry  o l that year. L im ited  constitutional duties 
can he performed »

(dd) Commencement o f  regular session depends on LoucliH ling dale o f  o tgan i/a liona l session. Legislature 
meets, in  odd-numbered year, on second Tuesday in  January fo r a maximum 15 C organizational session, then 
returns on the Tuesday fo llow ing  the conclusion o f  the organizational session.

(ee) h'xeept in  cases o f  impeachment.
(TO According to  a 1955 attorney general's op in ion , when the legislature has petitioned to the governor to  lie

called in to  session, it  may then act on any mailer.
(gg) I he le g is la ti e. hy jo in t resolution, establishes the session schedule o f  a c tiv ity  fo r the remainder o l the

biennium  al the lieg innm g o f  the odd-numltorcd year.
(hb) liach Council period begins on January 2 o f  each odd-numl»ercd year and ends on January I o f the 

fo llo w in g  odd-nunibered year.
( t i)  Legislature meets on the firs t M onday o f  each m onth fo llo w in g  its in it ia l session in January.
( j j )  60  L lie fu re  A p ril I and 30 I .  a lter July 31.
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1 9 9 7  L E G I S L A T I V E  S E S S I O N  C A L E N D A R
' L e g is la t u r e  m e e ts  t h r o u g h o u t  t h e  y e a r

STATES DATES DEC JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
A L A B A M A ____________________F e b . 4 - M a y  19

A L A S K A  Jan. 1 3 - M a y  13

A R IZ O N A  |a n .  1 3 -A p r il 2 6

A R K A N S A S  |a n . 1 3 - m id - M a r c h

C A L IF O R N IA  |a n .  6 - m id -S e p t .

C O L O R A D O  )a n . 8 - M a y  8

C O N N E C T IC U T  ja n .  8 - )u n e  4

DE LA W A R E  |a n .  1 4 - |u n e  3 0

F L O R ID A _____________________M a rc h  4 - M a y  2

G E O R G IA  )a n . 1 3 - la te  M a rc h

H A W A II |a n .  1 5 -e a r ly  M a y

ID A H O  |a n .  6 - la te  M a rc h

IL L IN O IS _____________________ [a n . 8 ' _______________

IN D IA N A ______________________ja n .  7 - A p r il 2 9

IO W A __________________________ja n .  1 3 - la te  A p r i l

K A N S A S  ja n .  1 3 - la te  M a ~

K E N T U C K Y  N o  r e g u la r  se ss io n  Organizational session jan. 7

L O U IS IA N A __________________ M a r c h  3 1 - ju n e  2 3

M A IN E _______________________ D e c . 4 , 1 9 9 6 - ju n e  18

M A R Y L A N D ___________________ ja n .  1 -A p r i l  7

M A S S A C H U S E T T S  ja n .  1 '________________

M IC H IG A N ____________________ ja n .  I S ' _______________

M IN N E S O T A _________________ ja n .  7 - M a y  19

M IS SIS SIPP I___________________ja n .  7 - A p r il 6

M IS S O U R I____________________ ja n .  8 - M a y  30

M O N T A N A  ja n .  6 - m id - A p r i l

N E B R A S K A  ja n .  8 -e a r ly  ju n e

N E V A D A _____________________ja n .  2 0 -e a r ly  ju ly

N E W  H A M P S H IR E __________ ja n .  8 - m id - ju n e

N E W  jEHSEY_________________ja n .  1 4 '________________

N E W  M E X IC O  ja n .  2 ) - M a rc h  2 2

N E W  YO R K __________________ ja n .  8 ‘__________________

N O R T H  C A R O L IN A _________ ja n  2 9 - m id - |u ly

N O R T H  D A K O T A ___________ ja n .  7 - m id - A p r i l

O H IO ________________________ ja n .  6 ' __________________

O K L A H O M A _________________F e b . 2 - M a y  3 0  Organizational session [an. 7
O R E G O N ____________________ ja n .  1 3 - la te  ju n e ____________________________

P E N N S Y L V A N IA  ja n .  7 '

R H O D E  IS L A N D  ja n .  7 -e a r ly  ju ly _____________________________

S O U T H  C A R O L IN A __________ja n .  1 4 - ju n e 3 ______________________________

S O U T H  D A K O T A ____________ ja n .  1 4 - m id - M a rc h _________________________

T E N N ESSEE___________________Feb . 3 - la te  M a y  Organizational session |an. M

TE X A S________________________ ja n .  1 4 - )u n e  2

U T A H  [a n . 2 0 - M a rc h  5

V E R M O N T  ja n .  8 - la te  M a y

V IR G IN IA  ja n .  8 -F e b . 2 2

W A S H IN G T O N  ja n .  1 3 -A p r il  7 7

W E S T V IR G IN IA  F eb . 1 2 -A p r i l 1 2  Organizational session jan. 8

W IS C O N S IN  ja n .  6 ' ___________________________

W Y O M IN G __________________ ja n .  1 4 - M a rc h  10 ____________________

P U ER TO  R IC O _______________ [a n .  1 3 - M a y  3 0  Reconvenes S e p t.-0 :t.

D IS T R IC T  O F  C O L U M B IA  ja n .  2 *  ______

•H National Conference of State Legislatures
W A S H IN G T O N  O F F IC E : 4 4 4  N o r t h  C a p i t c l  S t r e e t ,  S u ite  5 1 5  •  W a s h in g to n ,  D .C .  2 0 0 0 1  •  ( 2 0 2 )  6 2 4 - 5 4 0 0  F A X  ( 2 0 2 )  7 3 7 - 1 0 6 9  

D E N V E R  O F F IC E :  1 5 6 0  B r o a d w a y ,  S u it e  7 0 0  •  D e n v e r .  C o lo r a d o  S 0 2 0 2  •  ( 3 0 3 )  S 3 0 -2 2 C 0  F A X  ( 3 0 3 )  8 6 3 - 8 0 0 3



National Conference of Slate Legislatures 
1996 LEGISLATIVE REGULAR SESSION CALENDAR 

as of May 28,1996______________

State
Regular

Convenes
Session

Adjourn3 Comments

Alabama Feb-06 May-20
Alaska Jan-08 May-07
Arizona Jan-08 Apr-2o'
Arkansas No regular session
California Jan-03 Aug-31
Colorado Jan-10 May-08
Connecticut Feb-07 May-03
Delaware Jan-09 Jun-3i3
Florida Mar-05 May-O-i
Georgia Jan-08 Mar-113
Hawaii Jan-17 Apr-253
Idaho Jan-09 Mar-1
Illinois Jan-10
Indiana Jan-08 Mar-Ot
Iowa Jan-08 May-01
Kansas Jan-08 May-06
Kentucky Jan-01 Apr-1 £
Louisiana Apr-29 Jun-12
Maine Jan-03 Apr-04
Maryland Jan-10 Apr-08
Massachusetts Jan-03 Jul-31
Michigan Jan-10 •

Minnesota Jan-1C Apr-04
Mississippi Jan-02 Apr-19
Missouri Jan-03 May-17
Montana No regular session
Nebraska Jan-08 | Apr-18
Nevada No regular session
New Hampshire Jan-03 Jul-01
New Jersey Jan-09 *

New Mexico Jan-16 Feb-15
New York Jan-03 *

North Carolina May-13 Jun-21
North Dakota No regular session
Ohio Jan-01 «

Oklahoma Feb-05 May-31
Oregon No regular session
Pennsylvania Jan-09 *

Rhode Island Jan-02 May-29
South Carolina Jan-09 Jun-C6
South Dakota Jan-09 Mar-11
Tennessee Jan-09 Apr-26
Texas <o regular session
Utah Ian-15 Feb-28
Vermont .an-03 May-03
Virginia Jan-10 Mar-11
Washington Jan-08 Mar-07
West Virginia Jan-10 Mar-15 rxtended session by 6 days
Wisconsin Jan-09 •

Wyoming Feb-19 Mar-15
Puerto Rico Jan-08 Jun-30 session extended from April 30 to June 30 by Joint resolution
District of Columbia Jan-03 *

* Legislature meets throughout tho yoar.
Highlighting indicates that tho stale has finished its regular session for 1996.
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N atio n a l C o n fe re n c e  o f  S ta to  Lo g la la tu re e  

1 9 97  L E G IS L A T IV E  R E G U L A R  S E S S IO N  C A L E N D A R  

a s  o f  N o ve m b e r 1996

Slate
Regular session 

Convenes Adjourns Comments
Alabama
Alaska

Feb-04 May-19
Jan-13 May-13

Arizona Jan-13 Apr-26
Arkansas Jan-13 mid Mar

(California Jan-06 mid Sept Organizational session begins December 2,1996
Colorado Jan-08 May-08

(Connecticut Jan-08 Ju n -0 4

Delaware
Florida

Jan-14 Jun-30
Mar-04 May-02 Organizational session begins November 19,1999

Georgia Jan-13 late-Mar
Hawaii Jan-15 early May
Idaho Jar.-OQ late Mar
Illinois
Indiana

Jan-08
Jan-07 Apr-29 Organizational session begins November 19,1998

Iowa Jan-13 late Apr
Kansas Jan-13 late May Organizational session begins Oecember 2,1993

[Kentucky No Regular Session Organizational session begins January 7,1997
Louisiana Mar-31 Jun-23

(Maine Dec-04-96 Jun-18
Maryland
Massachusetts

Jan-01 Apr-07
Jan-01

Michigan Jan-15
Minnesota Jan-07 May-19
Mississippi Jan-07 Apr-06

(Missouri Jan-08 May-30
Montana Jan-00 mid Apr
Nebraska Jan-08 early Jun
Nevada Jan-20 early July

(New Hampshire Jan-08 mid Jun Organizational session begins December 3.1996
(New Jersey Jan-14
(New Mexico Jan-21 Mar-22
New York Jan-08

|North Carolina 
tdMNorth Dakota

Jan-29 mid July
Jan-07 mid Apr Organizational session December 1998

Ohio Jan-08
-  Oklahoma Feb-02 May-30 Organizational session begins January 7,1997

Oregon Jan-13 late Jun
Pennsylvania Jan-07
Rhode Island Jan-07 early July
South Carolina Jan-14 Jun-05 Organizational session is held following election certification

(South Dakota Jan-14 mid Mar
Tennessee Feb-03 late May Organizational session begins January 14,1897
Texas Jan-14 Jun-02
Utah Jan-20 Mar-05 Orientation session November 22,1993

iVermont Jan-08 late May
Virginia Jan-08 Feb-22

Washington
West Virginia
Wisconsin

Jan-13 Apr-27
Feb-12 Apr-12 Organizational session begins January 8,1997
Jan-00

[Wyoming Jan-14 Mar-10
(Puerto Rico Jan-13 May-30 Second portion of session runs Sept-Oct.
District of Columbia Jan-02

* Legislature meets throughout the year.
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A l a s k a  S t a t e  L e g i s l a t u r e
HOUSE OF REPRESENTATIVES

State Capitol 
Juneau, AK 99801-1182

SPONSOR STATEMENT 
REPRESENTATIVES N O RM A N  ROKEBERG A N D  JERRY SANDERS

HOUSE JOINT RESOLUTION 1 
Proposing  an  am endm en t to the C onstitu tion  of the State of A laska relating  to the

dura tion  of a regu lar session

H ouse Joint R esolution 1 p roposes an am en d m en t to A laska's C onstitu tion  
that w ou ld  lim it regu lar legislative sessions to 90 consecutive calendar days. If this 
resolution passes, the p roposed  constitutional am endm ent w ou ld  be presen ted  to 
the voters a t the  next general election. The voters w ould  then decide the fate of this 
proposal.

N inety  days is m ore than enough tim e for the Legislature to com plete its 
business. In an era of decreasing budgets, reducing  the session by th irty  days w ould  
save sta te  funds. As an exam ple, the am ount expended for session p er diem  w ould 
decrease.

P rior to 1984, the Legislature had  no tim e lim it on the num ber of days it could 
rem ain in session. The voters app roved  the p resen t 120 day  lim it on N ovem ber 6, 
1984. Since that tim e, it has been am ply proven that the A laska Legislature can 
operate w ith in  a tim e limit. It is now  tim e to shorten  that session lim it so that the 
business o f the people can be addressed  in a reasonable m anner w ith in  a reasonable 
tim e lim it.

Of'licial Business

Ed. 1:2/11/97



A L A S K A  S T A T E  L E G I S L A T U R E

H o u s e  o f  R e p r e s e n t a t i v e s

COMMITTEE ASSIGNMENTS:

LABOR 4  COMMERCE. CHAIRMAN 
JUDICIARY. MEMBER 
OIL AND GAS. MEMBER

INTERIM:
718 WEST 4TH AVENUE. SUITE 640 
ANCHORAGE, AK  88501 
PHONE: (007)258-8181 
FAX: (807)258-2818

SESSION:
STATE CAPITOL 
JUNEAU. AK 80801-1182 
PHONE: (807) 465-4888 
FAX- (807)865-2040Representative Norman Rokeberg

M EMORANDUM

TO: Representative Jeannette James, Chair
House State Affairs

FROM: Representative N orm an Rokeberg

DATE: February 18,1997

RE: HJR 1 /  90 day session limit

I am subm itting additionalin fonnation  regarding the captioned m atter. By 
m em orandum  dated February 11,1997, a scheduling request was sent to you. A 
fiscal note from  Legislative Affairs was delivered to your office last week.

The following items are attached:

1. "1997 Legislative Session Calendar" from NCSL.

2. "1996 Legislative Regular Session Calendar" from NCSL.

3. "1997 Legislative Regular Session Calendar" from NCSL.

4. Proposed am endm ent. This am endm ent would:

a. Change the title so that it w ould read: "Proposing an 
am endm ent to the Constitution of the State of Alaska relating to the convening and 
duration of a regular session."

b. Delete current lines 6 and 7 and replace w ith the language in the 
am endm ent. This language w ould have the effect of m aking the session convening 
date the first M onday in February and limiting the duration of a session to 90 days.

If you have any questions, please do not hesitate to contact me.

A ttachm ents

cc: Rep. Sanders (w / attachments)
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2/14/97

A M E N D M E N T

OFFERED EN THE HOUSE BY REPRESENTATIVE ROKEBERG

TO: HJR 1

Page 1, line 2, following "the":

Insert "convening and" , ,  /  °

f j L ^
X*

Page 1, lines 6 and 7:.

Delete (^fourth Monday in January J am the month and day may be changed by law. 

Each regular session is limited to ninety [THE"

Insert "first [FOURTH] Monday in February. Each regular session is limited to 

ninety [JANUARY, BUT THE MONTH AND DAY MAY BE CHANGED BY LAW. THE

-1-



FISCAL NOTE

Revision Date (Note if correction) _____________
Title Const. Amend: Relating to the duration

S T A T E  O F  A L A S K A
1998  L E G I S L A T I V E  S E S S I O N

B I L L  N O .  H J R 1

Dept. Affected 
'BRU

Office of the Governor
Elective Operations

of a regular session Component General and Primary
Sponsor

Requester
Representative Rokeberg

House State Affairs Committee

Expenditures/Revenues

Component Serial No. 

(Thousands of Dollars)

#22

OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual 3.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 3.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 3.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 3.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as 
required by AS 15.58, and the programming costs for counting votes cast on the measure. However, only 
four measures can be printed on a single ballot card. If this measure requires printing an additional ballot 
card, the costs will increase by S56.0.

Prepared by 
Division

Gail Fenu 
Division of Elections

Approved by C Lt. Governor Fran Ulmer / 
Agency Office of the Lieutenant GotVrrii

Phone
Date

Date

465-3935
3/2/98
3/2/98

PREPARER TO PROVIDE ALL/DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu rther distribution in form ation, ca ll the G ove rno r's  Legis lative O ffice

(R»v9/97) seinfomi xli/OMB Page 1 O f 1



NO. ________

STATE OF ALASKA BILL VERSION: HJR 1
1998 LEGISLATIVE SESSIO N PUBLISH DATE: ______

FI SCAL NOTE

Revision Date: __________________________  Department Affected: Legislative Affairs Agency
Title: Proposing an amendment to the_________  BRU:  Legislative_Council_______

Constitution of the State of Alaska relating to the duration... ____________________________________
Sponsor: Representative Rokeberg_______________  Component: Session Expenses

Requestor: House State Affairs Salaries & Allowances

COMPONENT SERIA L NO:

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 99 FY00 FY 01 FY 02 FY 03 FY 04

PERSONAL SER V IC ES -1,040.0 -1,040.0 -1,040.0 -1,040.0 -1,040.0 -1,040.0

TRAVEL -298.6 -298.6 -298.6 -298.6 -298.6 -298.6

CONTRACTUAL -126.4 -126.4 -126.4 -126.4 •126.4 -126.4

SUPPLIES -25.0 -25.0 -25.0 -25.0 -25.0 -25.0

EQUIPMENT -10.0 -10.0 -10.0 -10.0 -10.0 -10.0

LAND & STRU CTU RES

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1,500.0

CAPITAL 0 o 0 0 0 0

REVENUE FUND SOURCE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1,500.0

FEDERAL FUNDS
OTHER FUND SO URCE

TOTAL -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1,500.0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: _________________________________________________________

ANALYSIS: (Attach a separate page if necessary)

HJR 1 would amend the Constitution of the State of Alaska by limiting the regular session to 90 days.

The daily cost of a legislative session is S50.000. A 90 day session would decrease the cost of a regular 
session by $1,500,000.

Session per diem is budgeted under travel. Session per diem for 30 days is $298.6.

Prepared By: Karla Schofield, Deputy Director— 'XxQjJL̂ ^ )
Phone: 465-3852

Division: Administrative Services 1 \) Date: 3  12.  Iqft

Approved By: Pamela A. Varni, Executive Director ]
1 1 

I 1
Agency: Legislative Affairs Agency Date: ' b M  ^ ^  

' •

Distribution (by preparer): Leg. Finance, Legislative Sponsor, Requestor, OMB, G ov., & Impacted Agency(ies).

Pago 1 of 1



m

FI SCAL NOTE

Revision Date: _________________
Title: Proposing an amendment to the

STATE OF ALASKA

1997 LEGISLATIVE SESSION

NO.
BILL VERSION: 
PUBLISH DATE:

Department Affected: Legislative Affairs Agency 
BRU:  Legislative Council_______

Constitution of the State of Alaska relating to the duration... __
Sponsor: Representative Rokeberg_______________  Component:
Requestor: Representative_Rokeberg_______________  ___

Expenditures/Revenues: (Thousands of Dollars)

Session Expenses
Salaries & Allowances

COMPONENT SERIAL NO:

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)

HJR 1 would amend the Constitution of the State of Alaska by limiting the regular session to 90 days.
The daily cost of a legislative session is 550,000. A 90 day session would decrease the cost of a regular 
session by S1,500,000.

Session per diem is budgeted under travel. Session per diem for 30 days is S298.6.____________________

Prepared By: Karla Schofield, Deputy Director 
Division: Administrative Services

U... ( r C A

OPERATING FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERV ICES 0 -1,040.0 -1,040.0 -1,040.0 -1,040.0 -1,040.0

TRAVEL 0 -298.6 -298.6 -298.6 -298.6 -298.6

CONTRACTUAL 0 -126.4 -126.4 -126.4 -126.4 -126.4

SUPPLIES 0 -25.0 -25.0 -25.0 -25.0 -25.0

EQUIPMENT 0 -10.0 -10.0 -10.0 -10.0 -10.0

LAND & STRUCTU RES
GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0 -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1.500.0

CAPITAL 0 0 0 0 0 0

REVENUE FUND SOURCE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1.500.0

FEDERAL FUNDS
OTHER FUND SOURCE
TOTAL 0 -1,500.0 -1,500.0 -1,500.0 -1,500.0 -1.500.0

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Approved By: Pamela A. Varni, Executive Director
Agency; Legislative Affairs Agency

f U t u l W i  ( l l u u .

Phone: 465-3852 
Date:

i i

Date
I C ___ X

Distribution (by preparer): Leg. Finance, Legislative Sponsor, Requestor, OMB, G ov., & Impacted Agency(ies).
Page 1 of 1



A L A S K A  S T A T E  L E G I S L A T U R E

H o u s e  o f  R e p r e s e n t a t i v e s

LABOR & COMMERCE COMMITTEE, CHAIRMAN 
SPECIAL COMMITTEE ON O IL &  GAS, MEMBER 
JUDICIARY COMMITTEE, MEMBER 
CORRECTIONS BUDGET SUBCOMMTTTEE, MEMBER 
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER 
HESS BUDOET SUBCOMMITTEE, MEMBER

COMMITTEE ASSIGNMENTS:

Representative Norman Rokeberg
INTERIM:
714 WEST 4TH AVENUE, SUITE *40  
ANCHORAGE, AK  99501 
PHONE: (107) 235-4181 
FA X : (407) 254-2*14

SESSION:
STATE CAPITOL 
JUNEAU, AK t # 8 0 M 1 «
PHONE: (907)445-4444 
FAX: (#07)445-2040

MEMORANDUM

T C : Representative Jeannette Jam es, Chair /
House State Affairs Committee

FRO M : Representative Norman Rokeberg

DATE: February 3, 1998

R E : HJR 1 -  Proposing an amendment to the Constitution of the State
of Alaska relating to the duration of a regular session

On February 11,1997, Representative Sanders and I requested that the 
captioned resolution be brought before your committee for a hearing. On 
February 14. 1997. a fiscal note from Legislative Affairs Agency show in g  
sa v ings of $1.5 million p e m ear was-rielivared to your office.

I would like to renew my request that this resolution be heard by your committee?

Thank you for your attention to this m atter-

cc: Rep. Sanders





T l W U o  i :  v z r c n v i i  iv ju r  u n .  i

H
ite R eferred to Comm ittee: January 13, 1997 FUR TH ER  REFERRALS : Judiciary

Finance

tte of Committee Action: 3  j  (ft j  L( '7_____

•c STATE AFFAIRS Committee considered: HJR 2

>USE JOINT RESOLUTION NO. 2 REPEAL OF REGULATIONS BY LEGISLATURE

>posing an amendment to the Constitution of the State of Alaska relating to repeal of regulations by the legislature.

‘ecommends it be replaced 
vith the following committee substitute

[ ] the same title 
[ ] a new title

] additional referral to Committee
I attached amendment(s) 

ADOPTS:______________ Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dtp0 APPROVES PREVIOUS:

Fiscal note(s) U- i; \J >_________ _ _  [ ] fiscal note(s) _________

( D q x / D n e )

J zero fiscal note(s) [ ] zero Fiscal note(s)

SIGNING WITH RECOMMENDATIONS
>  r \

DP DNP NR AM

K / l J / l . i l S - d T i  K f P r r t J s -

X /

i

h a i r ’s  s i g n a t u r e  y c tls r /\J s o



A L A S K A  S T A T E  L E G I S L A T U R E

H o u s e  of R e p r e s e n t a t i v e s

COMMITTEE ASSIGNMENTS: INTERIM:
710 WEST 4TH AVENUE, SUITE C40

LABOR 4  COMMERCE COMMITTEE, CHAIRMAN 
SPECIAL COMMITTEE ON OIL & GAS, MEMBER 
JUDICIARY COMMITTEE, MEMBER 
CORRECTIONS BUDGET SUBCOMMITTEE, MEMBER 
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER 
HESS BUDGET SUBCOMMITTEE. MEMBER

SESSION: 
STATE CAPITOL

ANCHORAGE, A K  99501 
PHONE: (907)258*0191 
P A X : (9071258-2916

JUNEAU, AK99B01-1182 
PHONE: (907)465-1868 
FAX: (907)465*2040Representative Norman Rokeberg

SPONSOR STATEMENT 
HOUSE JOINT RESOLUTION 2 - RF.PEAL OF REGULATIONS 

REPRESENTATIVE NORM AN ROKEBERG

H ouse Joint Resolution 2 proposes an am endm ent to Alaska's Constitution 
which w ould  allow the legislature to repeal a regulation adopted by a state 
departm ent or agency. The question of whether or not to adopt this proposal would 
be placed before Alaskan voters at the next general election (1998).

In m any cases, legislative directives are ignored or regulations are created that 
go far beyond the scope of w hat the legislature intended. Once regulations go into 
effect, they have all the force and effect of law. The bureaucracy may, and has, 
subverted the will of the legislature by creating regulations with different effects and 
consequences than that intended under the actual law  adopted by Alaska's elected 
representatives.

Currently, the only recourse the legislature has to rogue regulations is to 
rew rite the entire law  which is expensive and time consuming. U nder the current 
system, if a constituent calls w ith a concern about a particular regulation, a legislator 
can only respond by rew riting the law  instead of reviewing the regulation in 
question and repealing it if it does not accomplish what the legislature intended.

Over 9,500 pages of regulations are in the Alaska Administrative Code. No 
elected official voted on these regulations and the public has no one to hold 
responsible for the bad regulations. It is the legislature's responsibility to m ake laws 
-- not the bureaucracy. HJR 2 opens the process to public scrutiny.

This resolution w ould allow the public to express its view on this m atter.
The last consideration of this m atter by voters w as in 1986. While the voters have 
turned dow n repeal of regulations three times since 1980, the regulations adopted 
since that time have become so onerous that it is time to again ask the voters about 
this process. The repeal of onerous regulations is needed to ensure a healthy 
environm ent for resource and other economic developm ent in Alaska.

I urge your support of this resolution.

Edl:2/25/97
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LABOR & COMMERCE COMMITTEE, CHAIRMAN 
SPECIAL COMMITTEE ON OIL 8  GAS, MEMBER 
JUDICIARY COMMITTEE, MEMBER 
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Representative Norman Rokeberg
INTERIM:
716 WEST 4TH AVENUE, SUITE 640 
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F A X : (907)258-2916

SESSION:
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SECTIONAL AN ALYSIS 
HJR 2 - REPEAL OF REGULATIONS 
By Representative N orm an Rokeberg

This resolution proposes an am endm ent to the Constitution of the State of 
Alaska relating to repeal of regulations by the legislature.

Section 1: W ould am end the C onstitution to provide that the Legislature
could, by joint resolution, appeal a regulation adopted by a State departm ent or 
agency. The repeal would be effective 30 days after the passage of the resolution 
unless otherw ise stated in the resolution.

Section 2: Provides that the proposed constitutional am endm ent w ould be
placed before the Alaskan voters at the next general election, N ovem ber 1998.
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lE d q w a d c n t  B u s i n t M

National Federation of Independent Business 

Statement of Support 

of HJR 2 

A  resolution calling for a constitutional amendment to allow the 
legislature to annul regulations found to be inconsistent with 

the intent of the law. 

February 17, 1996

The Alaska Chapter of the National Federation of Independent Business has 4,400 
members, making it the largest small-business advocacy group in the state

The legislative agenda of NFIB is determined by ballot The ballot is our poll of members 
on a series o f state legislative and regulatory issues

The 1996 ballot results showed very strong support for giving the voters the chance to 
amend the constitution to allow repeal o f regulations by the legislature Following are the 
ballot results on this issue

S hou ld  th e  S ta te  o f  A la s k a  p lace a p roposed  c o n s t itu t io n a l am e n dm en t 
b e fo re  th e  vo te rs  to  dec ide  w h e th e r th e  le g is la tu re  sh ou ld  be g ive n  th e  
a u th o r ity  to  repea l re g u la tio n s  fo u n d  to  be im p ro p e r  o r  in co n s is te n t w ith  th e  
law ?

73 %  Y ES  15  %  N O  12  %  U nde c id e d

NFIB/Alaska urges support for HJR 2.

Submitted by Thycs Shaub on behalf of NFIB/Alaska

217 Second Sirvt. Suite 206. Juneau, AK 99801 . 907-463 S118 . Fax 907 463-5128
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Headquarters: 
217 2nd Street, Suite 201 

Juneau, Alaska 99801 
(907)586-2323 FAX 463-5515

* S T A T E *  
C H A M B E R
OF COMMERCE

February 27, 1997

Representative Norman Rokeberg 
Alaska State Capitol 
Juneau, Alaska 99801-1182

Dear Representative Rokeberg:

Thank you for your letter regarding HJR 2, proposing an amendment to the State Constitution relating to 
repeal of regulations by the legislature. We are pleased to know that you and Representative James have 
undertaken this important legislative issue.

Reform of the present regulatory system is one of the highest priorities of the Alaska State Chamber of 
Commerce. Our resolution on this matter asks the legislature and the administration to create a regulatory 
and economic environment supportive of business development that encourages businesses to locate and 
grow in Alaska. AfCC's resolution also asks the legislature and the administration to provide for an 
effective oversight mechanism to assure that regulations are producing effective results that follow 
legislative intent.

A common complaint of the business community is that too often regulations ignore or miss the point of 
the legislation to which the regulations are intended to apply. Presently, the only recourse the legislature 
has in correcting regulation that is contrary to their intent is to pass further corrective legislation. However, 
if the administration is supportive of the regulatory intent, rather than the legislative intent, the governor is 
able to veto the corrective legislation. In this manner, under the present system, the power of the legislative 
branch can be usurped by the executive branch of government.

Throughout the legislative process the public has opportunity to provide input on the laws under 
consideration and, therefore, has the opportunity to influence the laws by which they must abide. The 
regulatory process is not nearly so open or receptive to the thoughts of the public, and regulations are 
sometimes adopted in spite of public sentiment.

HJR 2 provides the public with the opportunity to express their wishes on this matter by placing it before 
them on the ballot in the next general election. The Alaska State Chamber fully supports your effort.

Sincerely,

Pamela La Bolle 
President



MAR 0 A 1337

J u n e a u  C h a m b e r  o f  C o m m e r c e

February 27, 1997

The Honorable Norman Rokeberg 
Scare Representative 
State Capitol 
Juneau, AK 99801-1182

Dear Rep. Rokeberg:

Thank you for your inquiry relating to House Joint Resolution No. 2, proposing an 
amendment to the Constitution of the State of Alaska relating to repeal of regulations by 
the legislature.

.As the Juneau Chamber of Commerce has previously supported similar legislation, the 
Chamber Board at its meeting on February IS, 1997, reaffirmed its continuing supporc of 
legislation proposing an amendment to the Constitution of the State of Alaska for the 
repeal of regulations by the legislature.

Thank you for the opportunity co comment on proposed legislation.

Sincerely,

Patty Ann Polley 
Executive Director

V . e s t  5 t h  s t r e e t  ♦ J ' u n e j u .  A l j s k . i  - K > S 0 l  ♦ 5 t J 6 - c > - - 0  ♦ ? . \ x r 9 0 7 )  4 6  3 - 5 6 7 0



ALA5KA AIRMEfTS A55N., IHC.

MAR 0 h 1997
S E R V I N G  G E N E R A L  A V I A T I O N  4 0  Y E A R S  ( 1 9 5 1 - 1 9 9 1 )

U of A Aviation Complex
1515 East 13th Avenue Anchorage, Alaska 99501-4814 

J9D 7)272:1251 - _ 2 4 .  Hour.Phone/fax. .

FE B R U A R Y 10, 1997

R E P  NORMAN R O K EB ER G  
ALAKSA ST A T E  LE G ISLA TU R E  
STA TE  CAPITAL 
JUNEAU ALASKA 99801-1182

R E F: HJR 2- R E PE A L OF R E  GULATIO NS

R E P R E SE N T A T IV E  R O K E B E R G :

I enclose a resolution by the Alaska Airmen's Association supporting HJR 2.

The Alaska Airmen's Association Inc. in concert with the Alaska Air Carriers 
Association Inc. and the Fairbanks Airmen's Coalition have been fighting the 
bureaucracy of the Department of Transportation ( aviation division) since 1994 
on a proposed set of regulations (1 7  A C C  40 & 45) that are clearly detrimental to 
the aviation industry and circumvent the intent of the Legislature.

If these regulations become law the losses contemplated for the aviation industry 
will be crippling and the cost of litigation prohibitive.

The outcry over these regulations was completely ignored by the DOT until our 
constituency took its case to the Legislature. In 1996 the Alaska Legislature 
passed HB 543 with only one dissenting vote. HB 543 was an attempt to clarify the 
intent of the law.

It has been seven months since that legislation passed. The same onerous 
regulations have been resubmitted with the caveat that they now include new 
regulations specifically designed to circumvent (not implement) HB543. In the 
interim the DOT bureaucracy has written new leases based on their proposed 
regulations while refusing to extend or approve leases based on the existing 
regulations.

The only recourse of the people of the State of Alaska in the face of a determined 
bureaucracy like the Department of Transportation is the Legislature. HJR 2 is the 
only recourse available to the people to maintain for them the checks and balances 
intended by the State Constitution and prevent professional bureaucrats from 
subverting the law in their own self interest with self serving regulations.
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You can find examples of bad regulations in every venue of Alaska State 
Government. The proposed regulations 17 A CC 40 & 45 happen to be the aviation 
community's most obvious and current example. My file alone has filled a dozen 
storage boxes since 1994 and the most recent outcry during the "public comment 

period" staged during the 1996 Christmas holidays runs to volumes.

I will only cite one example of issue froml 7 A CC 45. Our members file letters are 

available upon request:

17 A C C  45.210 (a) " a person may not construct, reconstruct ... a private air 
facility within two miles of a proposed ... highway... without the written approval of 
the commissioner".

What law has given the Department of Transportation the right to control private 
property not on or related to a State Airport'?

Without the control provided by H JR - 2 which provides for the intercession of The 
Legislature to balance the over reaching of a willful bureaucracy, the people of the 
State of Alaska are at the mercy of these tenured appointees. The further irony of 
this situation is that we (the people) are forced to pay the salaries of our 

antagonists.

Legislative Chair
Alaska Airmen's Association
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ALASKA AIRMEN’S  ASSOCIATION,, INC.

RESOLUTION

The Alaska Airmen's Association Inc. hereby resolves it's support for HJR-2, a bill 
proposed for passage by the 1997 Alaska State Legislature by Representative Norman 
Rokeberg and Representative Jeannette James to wit

1. The State bureaucracy is empowered to write regulations to implement bills 
passed by the State Legislature and signed into law by the Governor,

2. The Stats bureaucracy frequently writes regulations, with or without the active 
participation of the Governor, that clearly circumvent the intent of the Legislature.

3. In order to maintain the checks and balances required by the Constitution of the 
State of Alaska, the Legislature must have the right to reject regulations that violate 
their original intent.

4. Passage of a series of bills to clarify or change the written regulations is costly, 
time consuming, and requires the support of the Governor who may be a party tc 
circumvention ofthe legislative intent

5. A joint resolution of the Legislature to repeal regulations that circumvent their 
intent is the most efficient and equitable manner in which to rectify the problem and 
assure the people of Alaska that their best interests are served.

S O  R ES O LV ED  THIS / / ^ DAY O F FEB RU A R Y  1397

• SERVING G E N E R A L  AVIATION IN A L A S K A  SINCE 1951
P.O. Box241185 Anchorage. Alaska 99524-1185 Tel/Fax 907-272-1251 e-mail airmens@aJeska.net

John Spalding, President <j 
Alaska Airmen's Association

mailto:airmens@aJeska.net


OFFICE OF THE ATTORNEY GENERAL

February 28, 1997

DEPARTMENT OF LAW

Hon. Jeanette James 
House o f  Representatives 
State Capitol 
Juneau, Alaska 99801

RE: HJR 2

Dear Representative James:

HJR 2 has been scheduled for review by the House State Affairs Committee. 
This letter is to express the Department o f  Law's opposition to HJR 2.

HJR 2 is a resolution to place before the voters for the fourth time in 15 years 
an amendment to the Constitution o f the State o f Alaska to allow repeal o f regulations by 
resolution o f the legislature. If passed by the voters, the amendment would create a new 
section 22 in Article II o f our state constitution to allow the legislature, by jo in t resolution 
to repeal a regulation adopted by a state department or agency. The resolution would not be 
subject to the review, and possible veto, o f the governor.

The Department o f Law opposes the resolution for the following reasons:

1. The voters o f Alaska have voted down this type o f constitutional amendment 
three times in the last 15 years. We assume that the public means what its votes have 
indicated, and that the public prefers the status quo on checks and balances in the 
development and enforcement o f regulations.

2. Under existing law, the legislature has substantial power to guide or limit the 
adoption of regulations. Initially, the legislature can pass tight statutes that clearly define the 
executive branch's rule-making authority. The Administrative Procedure Act requires that 
a regulation must be consistent with the statute. See AS 44.62.030. The Department o f  Law 
makes a legal review for consistency before a regulation is filed by the Office o f  the 
Lieutenant Governor. After an executive-branch regulation is adopted, if the legislature

P LEASE R E P L Y  TO:

O  1031 W E S T 4 T H A V E N U E  SU IT E 200  
ANCHORAGE. ALASK A 99501-1994  
PHONE: (907)269-5100
FAX: (907)276-3697

CJ K E Y  B AN K  BUILDING
100 CU SH M AN ST.. SU ITE  400  
FAIRBANKS. A LA SK A  99701-4679  
PHONE (907)451-2811  
FAX (907)451-2846

TONY KNOWLES. GOVERNOR

P.O. B O X  110300-DIMDND COURTHOUL 
JUNEAU. ALASK A 99b 11-0300 
PHONE. (907)465-3600  
FAX 1907)465-6735



Hon. Jeanette James
HJR 2

February 28, 1997
Page 2

believes that the regulation is not consistent with the believes that the regulation is not 
consistent with the enabling statute, the legislature can amend the statute to clarify ts intent. 
The current system provides the legislature with the power to guide regulations formation.

3. Allowing the legislature to repeal a regulation by resolution would mean a 
major change in the way law is developed in this state. Regulations have the force o f law. 
Repealing regulations changes law. Our constitution presently grants the power to the 
legislature to change law by passing a bill, which is then subject to the governor's review and 
possible veto. Because the governor cannot veto a resolution, allowing repeal o f  regulations 
by resolution would allow the legislature to change law without the action being subject to 
the governor's review. Tliis is an important change in our constitution's system o f checks and 
balances between the legislative and executive branches.

4. By repealing a regulation by resolution, the legislature would not be providing 
policy guidance or direction that is appropriate to the legislature's law-making function. In 
other words, the resolution would tell the executive branch that the regulation was 
unacceptable, but not what is acceptable. The state agency would have to guess again and 
spend state money to develop a new regulation, which might not be on the "right track." By 
using a bill, the legislature could change statutes to give clearer policy direction to the 
executive branch.

5. The Administrative Procedure Act allows legislators, as well as the general 
public, to comment on any new regulation proposed. The executive branch considers 
comments in the development o f regulations. In this way, the legislature and the public have 
input into the regulation-adoption process.

If you have additional questions, please let me know.

Sincerely,

BRUCE M. BOTELHO

By:
Assistant Attorney General

ATTORNEY GENERAL

Deborah E. Behr

DEB:lmm
II \WP\LEGIS97\HJR3.LTR
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cc: Hon. Norman Rokeberg
Alaska House of Representatives

Pat Pourchot, Legislative Director 
Office o f the Governor

Bruce M. Botelho, Attorney General 
Barbara Ritchi Deputy Attorney General 
Chrystal Smith, Legal Administrator 
Dept, of Law 
Juneau
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LABOR & COMMERCE COMMITTEE, CHAIRMAN 
SPECIAL COMMITTEE ON OIL & GAS, MEMBER 
JUOICIAKY COMMITTEE, MEMBER 
CORRECTIONS BUDGET SUBCOMMITTEE, MEMBER 
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER 
HESS BUDGET SUBCOMMITTEE, MEMBER

COMMITTEE ASSIGNMENTS:

Representative Norman Rokeberg
M EM ORANDUM

TO:

FROM:

DATE:

RE:

Rep. Jeannette James, Chair 
H ouse State Affairs C om m itt

Rep. N orm an Rokeberg 

February 25,1997

Scheduling Request
House Joint Resolution 2 - Repeal of Regulations

INTERIM:
71G W EST4TH AVENUE, SUITE 640 
ANCHORAGE, AK 99501 
PHONE: (907) 258*8191 
F A X : (907)259-2916

SESSION:
STATE CAPITOL 
JUNEAU, AK  99601-1162 
PHONE: (907)465-4968 
FAX: (907)465-2040

Please schedule H ouse Joint Resolution 2 before your committee for a hearing. 

A ttached are the following:

a. HJR 2
b. Sponsor Statem ent
c. Sectional Analysis
d. Letters of Support:

i. Alaska Airm en's Assn., Inc.
ii. NFIB

If you have any questions, please do not hesitate to contact me.
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HOUSE JO IN T  R ESO LU T IO N  NO. 4 L IM IT IN G  TERM S  O F S TATE  LEG ISLATORS

Proposing amendments to the Constitu tion o f the State o f A laska re la ting  to terms o f legislators.

(7)
Date Referred to Committee: January 13, 1997 FURTHER REFERRALS: Judiciary

Finance

recommends it be replaced 
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W h ile  in  S ession 

S tale C ap ito l 

Juneau, A laska 

99801-1102 

(907) 465-4797

GENE THERRIAULT
M ailing  A dd ress :

I 19 N. Cushm an. Su ite  101 

Fairbanks, A laska 9 9 7 0 1 

(907) 480-0857 

FAX; (907) '180-4271

R EPRESENTATIVE

^Unuse ODf JRcprcsentattfics

Fax: (907) 465-3084

H ouse D is tric i 33

H JR  4 Proposing amendments to the Constitution of the State of 
Alaska relating to terms of legislators

S P O N SO R : Representative Gene Therriault

S P O N S O R  S TA TEM EN T:

HJR 4 proposes to limit terms by limiting the number of regular legislative sessions a 
person may serve. The resolution proposes that a person may not serve consecutively 
more than twelve full regular sessions in the legislature. A person may not again serve 
in the legislature as a result of election or appointment to fill a vacancy until at least two 
consecutive regular sessions have elapsed. In addition, when tabulating the number of 
sessions served, special sessions shall not be counted nor shall time served as the 
result of appointment to fill a vacancy.

Alaskan voters demonstrated their desire for congressional term limits through 1994's 
ballot measure 4, which passed by a margin of 62%. Alaskans have also expressed 
their support for term limits on the municipal level with many communities adopting 
some form of term limits for local elected officials. HJR 4 will now give voters the 
chance to change the state constitution and limit terms of state legislators.

Term limits are a positive legislative reform, guaranteeing that new legislators will be 
elected along with new ideas. The popularity of term limits indicates that a majority of 
our citizens do not prefer career politicians representing them. Term limits will also 
level the playing field for challengers facing long-term incumbents whose power 
oftentimes is derived primarily from seniority.

Placing a constitutional amendment limiting the terms of state legislators on the ballot is 
a measure that is long overdue.
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H JR 4 0-LS0188\A 1/13/97

Proposing amendments to the Constitution of the State of Alaska relating to
terms of legislators

S P O N SO R : Representative Gene Therriault

Sectional Analysis:

Election and Terms

Section 1: Amends Article II, section 3, Constitution of the State of Alaska, by
limiting a person from serving consecutively more than twelve full 
regular sessions in the legislature. A person may not serve again 
in the legislature as a result of election or appointment until at least 
two consecutive full regular sessions have elapsed.

Section 2: Exempts periods served during the interim, between sessions or
during special sessions from being considered when calculating the 
tenure limit. In addition, periods served as a result of appointment 
to fill a vacancy shall not be considered when determining whether 
the tenure limit has been reached.

Section 3: Regular sessions served in the legislature before the convening of
the first regular session of the Twenty-Third Legislature will be 
considered when calculating tenure limit.

Section 4: Places the proposed amendments on the ballot at the next general
election.
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MEMORANDUM

January 20, 1998

Representative Jeannette James, Chair 
House Stale Affairs Committee

D A TE: 

TO :

FRO M : Representative Gene T h e rriau lt/^

S U B J E C T : Scheduling of HJR 4

I would like to respectfully request that House Joint Resolution 4, “Proposing 
amendments to the Constitution of the State of Alaska relating to terms of legislators” be 
scheduled for a hearing in the House State Affairs Committee.

The resolution proposes that a person may not serve consecutively more than twelve full 
regular sessions in the legislature. A person may not again serve in the legislature as a 
result of election or appointment to fill a vacancy until at least two consecutive full 
regular session have elapsed.

I appreciate your consideration of my request.



NFIB A laska
The Voice of 

Small Business

National Federation of Independent Business 

Statement of Support 

of HJR 4 

A resolution calling for a constitutional amendment relating to term 
limits for state legislators and certain officers of the state.

The Alaska Chapter o f the National Federation of Independent Business has over 3000 
members, making it the largest small-business advocacy group in the state.

The legislative agenda of NFIB is determined by ballot. The ballot is our poll of members 
on a series o f state legislative and regulatory issues.

The 1996 ballot results showed very strong support for limiting the number o f terms 
served by members o f the Alaska legislature. Following are the ballot results on this issue:

Should the Alaska legislature be limited in the num ber of terms they can 
serve in office?

76 % YES 21 % NO 3 % Undecided

If you answered yes to the above question, which of the following options do 
you prefer?

a. Term limit of no more than 12 consecutive years. (69 %)

b. Term limit of four 2-year terms as a State Representative and two 4-year 
terms as a State Senator. (31 %)

NFIB/Alaska urges support for HJR 4.

Submitted by Thyes Shaub on behalf of NFIB/Alaska.

N a t i o n a l  F e d e r a t i o n  o f  I n d e p e n d e n t  B u s i n e s s
217 S f i d i u l  S tr e e t , S u it e  2<)(> • J i i i k m i i , A K  99H01 • 9 0 7 -* lW  S I  I S  • h i x  9 ( l7 - i f ) 3 -S | 2 H

...anil N l'M  w orks f o r  sm a ll business.
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S t a t e  o f  A l a s k a

A laska State Legislature

To :  R e p .  J e a n n e t t e  J a m e s ,  C h a i r
S t a t e  A f f a i r s  C o m m i t t e e  M e m b e r s

F r o m :  R e p .  T e r r y  M a r t i n

R e :  H J R  5

D a t e :  J a n u a r y  27, 1998

In  l i g h t  o f  t o d a y ’s  d i s c u s s i o n  o f  t h e  p r o ’s  a n d  c o n ’s  o f  f r e e d o m  o f  r e l i g i o n  a n d  
c o n s c i e n c e ,  I o f f e r  t h e  f o l l o w i n g  o b s e r v a t i o n s  f r o m  S u p r e m e  C o u r t  J u s t i c e  
S a n d r a  D a y  O ' C o n n o r :

“T h e  p r i n c i p l e  o f  r e l i g i o u s  ' f ree e x e r c i s e ’ a n d  t h e  n o t i o n  t h a t  r e l i g i o u s  
l i b e r t y  d e s e r v e d  l e g a l  p r o t e c t i o n  w e r e  b y  n o  m e a n s  n e w  c o n c e p t s  i n  1791, 
w h e n  t h e  B i l l  o f  R i g h t s  w a s  ra t i f i e d .  T o  t h e  c o n t r a r y ,  t h e s e  p r i n c i p l e s  w e r e  f i r s t  
a r t i c u l a t e d  in  t h i s  c o u n t r y  i n  t h e  c o l o n i e s  o f  M a r y l a n d ,  R h o d e  I s l a n d ,  
P e n n s y l v a n i a ,  D e l a w a r e ,  a n d  C a r o l i n a  in  t h e  m id-1600 s .  T h e s e  c o l o n i e s ,  
t h o u g h  e s t a b l i s h e d  a s  s a n c t u a r i e s  f o r  p a r t i c u l a r  g r o u p s  o f  r e l i g i o u s  
d i s s e n t e r s ,  e x t e n d e d  f r e e d o m  o f  r e l i g i o n  t o  g r o u p s - a l t h o u g h  o f t e n  l i m i t e d  to  
C h r i s t i a n s - b e y o n d  t h e i r  o w n .  T h u s ,  t h e y  e n c o u n t e r e d  e a r l y  o n  t h e  c o n f l i c t s  t h a t  
m a y  a r i s e  in  a  s o c i e t y  m a d e  u p  o f  a  p l u r a l i t y  o f  f a i t h s .

“T h e  t e r m  f r e e  e x e r c i s e  a p p e a r e d  i n  a n  A m e r i c a n  l e g a l  d o c u m e n t  a s  
e a r l y  a s  1648, w h e n  L o r d  B a l t i m o r e  e x t r a c t e d  f r o m  t h e  n e w  P r o t e s t a n t  g o v e r n o r  
o f  M a r y l a n d  a n d  h i s  c o u n c i l o r s  a  p r o m i s e  n o t  t o  d i s t u r b  C h r i s t i a n s ,  p a r t i c u l a r l y  
R o m a n  C a t h o l i c s ,  i n  t h e  ‘f r e e  e x e r c i s e '  o f  t h e i r  r e l i g i o n .  S o o n  af te r ,  i n  1649, t h e  
M a r y l a n d  A s s e m b l y  e n a c t e d  t h e  f i rst f r e e  e x e r c i s e  c l a u s e  b y  p a s s i n g  t h e  Act  
C o n c e r n i n g  R e l i g i o n :  " N o  p e r s o n  . . . p r o f e s s i n g  t o  b e l i e v e  i n  J e s u s  C h r i s t  
s h a l l  f r o m  h e n c e f o r t h  b e  a n y  w a y s  t r o u b l e d ,  m o l e s t e d  o r  d i s c o u n t e n a n c e d  fo r 
o r  in  r e s p e c t  o f  h i s  o r  h e r  r e l i g i o n  n o r  in  t h e  f r e e  e x e r c i s e  t h e r e o f . . .  n o r  in  a n y



w a y  [b e ]  c o m p e l l e d  t o  t h e  b e l i e f  o r  e x e r c i s e  o f  a n y  o t h e r  r e l i g i o n  a g a i n s t  h i s  o r  
h e r  c o n s e n t ,  s o  a s  t h e y  b e  n o t  u n f a i t h f u l  t o  t h e  L o r d  P r o p r i e t a r y ,  o r  m o l e s t  o r  
c o n s p i r e  a g a i n s t  t h e  c i v i l  g o v e r n m e n t . '

R h o d e  I s l a n d ’s  C h a r t e r  o f  1663 u s e d  t h e  a n a l o g o u s  term--’l i b e r t y  o f  
c o n s c i e n c e . ’ It p r o t e c t e d  r e s i d e n t s  f r o m  b e i n g  ‘in  a n y  w a y s  m o l e s t e d ,  
p u n i s h e d ,  d i s q u i e t e d ,  o r  c a l l e d  i n t o  q u e s t i o n ,  f o r  a n y  d i f f e r e n c e s  i n  o p i n i o n ,  i n  
m a t t e r s  o f  r e l i g i o n s  a n d  d o  n o t  a c t u a l l y  d i s t u r b  t h e  c i v i l  p e a c e  o f  o u r  s a i d  
c o l o n y . ’ T h e  c h a r t e r  f u r t h e r  p r o v i d e d  t h a t  r e s i d e n t s  m a y  ‘f r e e l y ,  a n d  f u l l y  h a v e  
a n d  e n j o y  h i s  a n d  t h e i r  o w n  j u d g m e n t s ,  a n d  c o n s c i e n c e  i n  m a t t e r s  o f  r e l i g i o u s  
c o n c e r n m e n t s  . . . ;  t h e y  b e h a v i n g  t h e m s e l v e s  p e a c e a b l y  a n d  q u i e t l y  a n d  n o t  
u s i n g  t h i s  l i b e r t y  t o  l i c e n t i o u s n e s s  a n d  p r o f a n e n e s s ;  n o r  t o  t h e  c i v i l  i n j u r y ,  o r  
o u t w a r d  d i s t u r b a n c e  o f  o t h e r s . ’

" T h e  p r i n c i p l e s  e x p o u n d e d  in  t h e s e  e a r l y  c h a r t e r s  r e e m e r g e d  m o r e  t h a n  
a  c e n t u r y  l a t e r  i n  s t a t e  c o n s t i t u t i o n s  t h a t  w e r e  a d o p t e d  in  t h e  f l u r r y  o f  
c o n s t i t u t i o n  d r a f t i n g  t h a t  f o l l o w e d  t h e  A m e r i c a n  R e v o l u t i o n .  B y  1789 e v e r y  s t a t e  
b u t  C o n n e c t i c u t  h a d  i n c o r p o r a t e d  s o m e  v e r s i o n  o f  a  f r e e  e x e r c i s e  c l a u s e  i n t o  
i ts  c o n s t i t u t i o n .  T h e s e  s t a t e  p r o v i s i o n s ,  w h i c h  w e r e  t y p i c a l l y  l o n g e r  a n d  m o r e  
d e t a i l e d  t h a n  t h e  f e d e r a l  F r e e  E x e r c i s e  C l a u s e ,  a r e  p e r h a p s  t h e  b e s t  e v i d e n c e  
o f  t h e  o r i g i n a l  u n d e r s t a n d i n g  o f  t h e  C o n s t i t u t i o n ’s  p r o t e c t i o n  o f  r e l i g i o u s  l i b e r t y .  
A f t e r  a l l ,  it i s  r e a s o n a b l e  t o  t h i n k  t h a t  t h e  s t a t e s  t h a t  r a t i f i e d  t h e  F i r s t  
A m e n d m e n t  a s s u m e d  t h a t  t h e  m e a n i n g  o f  t h e  f e d e r a l  f r e e  e x e r c i s e  p r o v i s i o n  
c o r r e s p o n d e d  t o  t h a t  o f  t h e i r  e x i s t i n g  s t a t e  c l a u s e s .  T h e  p r e c i s e  l a n g u a g e  o f  
t h e s e  s t a t e  p r e c u r s o r s  to t h e  F r e e  E x e r c i s e  C l a u s e  v a r i e d ,  b u t  m o s t  
g u a r a n t e e d  f r e e  e x e r c i s e  o f  r e l i g i o n  o r  l i b e r t y  o f  c o n s c i e n c e ,  l i m i t e d  b y  
p a r t i c u l a r ,  d e f i n e d  s t a t e  i n t e r e s t s .

“F o r  e x a m p l e ,  t h e  N e w  Y o r k  C o n s t i t u t i o n  o f  1777 p r o v i d e d :  " T h e  f r e e  
e x e r c i s e  a n d  e n j o y m e n t  o f  r e l i g i o u s  p r o f e s s i o n  a n d  w o r s h i p ,  w i t h o u t  
d i s c r i m i n a t i o n  o r  p r e f e r e n c e ,  s h a l l  f o r e v e r  h e r e a f t e r  b e  a l l o w e d ,  w i t h i n  t h i s  
s t a t e ,  t o  a l l  m a n k i n d :  p r o v i d e d  t h a t  t h e  l i b e r t y  o f  c o n s c i e n c e ,  h e r e b y  g r a n t e d ,  
s h a l l  n o t  b e  s o  c o n s t r u e d  a s  to  e x c u s e  a c t s  o f  l i c e n t i o u s n e s s ,  o r  j u s t i f y  
p r a c t i c e s  i n c o n s i s t e n t  w i t h  t h e  p e a c e  o r  s a f e t y  o f  t h i s  s t a t e . ’

" S im i l a r l y ,  t h e  N e w  H a m p s h i r e  C o n s t i t u t i o n  o f  1784 d e c l a r e d :  ‘E v e r y  
i n d i v i d u a l  h a s  a  n a t u r a l  a n d  u a l i e n a b l e  r i g h t  t o  w o r s h i p  G o d  a c c o r d i n g  t o  t h e  
d i c t a t e s  o f  h i s  o w n  c o n s c i e n c e ,  a n d  r e a s o n ;  a n d  n o  s u b j e c t  s h a l l  b e  hu r t ,  
m o l e s t e d ,  o r  r e s t r a i n e d  in  h i s  p e r s o n ,  l i b e r t y  o r  e s t a t e  for  w o r s h i p p i n g  G o d ,  i n  
t h e  m a n n e r  a n d  s e a s o n  m o s t  a g r e e a b l e  t o  t h e  d i c t a t e s  o f  h i s  o w n  c o n s c i e n c e  .
. . p r o v i d e d  h e  d o t h  n o t  d i s t u r b  t h e  p u b l i c  p e a c e ,  o r  d i s t u r b  o t h e r s ,  i n  t h e i r  
r e l i g i o u s  w o r s h i p . ’

" T h e  M a r y l a n d  D e c l a r a t i o n  o f  R i g h t s  i n  1776 r e a d :  "N o  p e r s o n  o u g h t  b y  
a n y  l a w  t o  b e  m o l e s t e d  i n  h i s  p e r s o n  o r  e s t a t e  o n  a c c o u n t  o f  h i s  r e l i g i o u s  
p e r s u a s i o n  o r  p r o f e s s i o n ,  o r  f o r  h i s  r e l i g i o u s  p r a c t i c e ;  u n l e s s ,  u n d e r  c o l o r  o f



r e l i g i o n ,  a n y  m a n  s h a l l  d i s t u r b  t h e  g o o d  o r d e r ,  p e a c e  o r  s a f e t y  o f  t h e  s t a t e ,  o r  
s h a l l  i n f r i n g e  t h e  l a w s  o f  m o r a l i t y ,  o r  i n j u r e  o t h e r s ,  i n  t h e i r  n a t u r a l ,  c i v i l ,  o r  
r e l i g i o u s  r i g h t s ’ ( M a r y l a n d  C o n s t i t u t i w n ,  D e c l a r a t i o n  o f  R i g h t s ,  A rt .  X X X I I I ) .

“T h e  N e w  Y o r k  C o n s t i t u t i o n  [ s t a t e d  that] r i g h t s  o f  c o n s c i e n c e  s h o u l d  n o t  
b e  ‘c o n s t r u e d  a s  t o  e x c u s e  a c t s  o f  l i c e n t i o u s n e s s ,  o r  j u s t i f y  p r a c t i c e s  
i n c o n s i s t e n t  w i t h  t h e  p e a c e  o r  s a f e t y  o f  [ the] s ta t e . '

“L i k e  t h e  f e d e r a l  F r e e  E x e r c i s e  C l a u s e ,  t h e  V i r g i n i a  r e l i g i o u s  l i b e r t y  
c l a u s e  w a s  s i m p l y  s i l e n t  o n  t h e  s u b j e c t ,  p r o v i d i n g  o n l y  t h a t  a l l  m e n  a r e  e q u a l l y  
e n t i t l e d  t o  t h e  f r e e  e x e r c i s e  o f  r e l i g i o n ,  a c c o r d i n g  t o  t h e  d i c t a t e s  o f  c o n s c i e n c e . '

“G e o r g e  W a s h i n g t o n  e x p r e s s l y  s t a t e d  t h a t  h e  b e l i e v e d  t h a t  g o v e r n m e n t  
s h o u l d  d o  i ts  u t m o s t  t o  a c c o m m o d a t e  r e l i g i o u s  s c r u p l e s ,  w r i t i n g  i n  a  l e t t e r  to a  
g r o u p  o f  Q u a k e r s :  ‘In  m y  o p i n i o n ,  t h e  c o n s c i e n t i o u s  s c r u p l e s  o f  a l l  m e n
s h o u l d  b e  t r e a t e d  w i t h  g r e a t  d e l i c a c y  a n d  t e n d e r n e s s :  a n d  it i s  m y  w i s h  a n d  
d e s i r e ,  t h a t  t h e  l a w s  m a y  a l w a y s  b e  a s  e x t e n s i v e l y  a c c o m m o d a t e d  to t h e m ,  a s  
a  d u e  r e g a r d  to t h e  p r o t e c t i o n  a n d  e s s e n t i a l  i n t e r e s t s  o f  t h e  n a t i o n  m a y  j u s t i f y  
a n d  p e r m i t . ’"

- U . S .  S u p r e m e  C o u r t  J u s t i c e  S a n d r a  D a y  O ' C o n n o r ,  

a d a p t e d  f r o m  h e r  d i s s e n t  i n  B o e m e  v s .  F l o r e s
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To: Representative Jeannette James, Chair
House Committee on State Affairs

From: Representative Terry Martin -w <k.

Subject: HJR 5 - "Freedom of Conscience"

Thank you for scheduling HJR 5 for a public hearing. I believe the debate in 
which your committee is about to engage is vitally important to the 
recognition and protection of our basic freedom—the freedom to follow our 
conscience.

The first objection you will likely hear to this proposed constitutional change 
is that it is not needed-that it does nothing. This argument hinges on the fact 
that the constitution already recognizes the freedom of religion, and that 
therefore the "wall of separation" has already been erected. This objection 
postulates that freedom of religion and freedom of conscience are the same 
thing, and that anyone who says they are not is splitting hairs.

Perhaps that is so. But because the court has been splitting hairs in the Valley 
Hospital case, we now find ourselves in this unbelievable situation: 
members of the staff of the hospital are forced (short of quitting their jobs) to 
participate indirectly in support of operations to which they conscientiously 
object. In other words, even though a nurse or housekeeper believes an 
abortion is a morally abhorrent murder, he or she is required by the court to 
clean up after the operations, dispose of fetal remains, etc.

Here, in brief, is the hair the court has attempted to split: The freedom of 
conscience to not participate in abortions is codified in the state law passed in 
1970 that legalized abortion. A woman's "right to choose" an abortion is 
recognized by the courts as protected by the right to privacy clause, added to 
the constitution in 1972. The court decided in the Valley Hospital case that, 
because the hospital is a public facility, it must offer abortions, a 
constitutionally-protected right of women. And it decreed that the



constitutional right overrides the statutory protection of the freedom of 
conscience.

It is clear to me that, inasmuch as the court does not recognize it within the 
freedom of religion clause, the freedom of conscience deserves the protection 
of its own clause within the constitution.

We should also bear in mind that many people who morally object to 
abortion, euthanasia and the death penalty, do not practice or profess any 
religion. They are simply following their conscience and object on moral 
grounds, not on religious grounds.

A second argument you will likely hear over the proposed language of the 
amendment is that it is too broad. What if someone uses it to challenge a 
state law, arguing, for instance, that he conscientiously objects to driving less 
than 80 miles an hour on the freeway, or to paying taxes because he doesn't 
agree with the uses to which the state puts *he tax money?

Other states, such as Washington and Connecticut, have included in their 
freedom of conscience clauses a narrowing backstop, which your committee 
might also want to consider. The subsentence included in these two 
constitutions says, "but the liberty of conscience hereby secured shall not be so 
construed as to excuse acts of licentiousness or justify practices inconsistent 
with the peace and safety of the state." Licentiousness is defined by Webster's 
as 1) morally undisciplined or sexually unrestrained, or 2) having no regard 
for accepted rules or standards.

I do not object if the committee decides such an addition would be in order.
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M E M O R A N D U M

T o : R e p re se n ta tiv e  Jeannette Jam es, C h a ir

H o u se  C o m m itte e  on State A ffa irs
TSf

F ro m : Representative* T e r ry  M a rtin  • / « # '

Date: Jan u ary  16,1997

Su b je ct: S c h e d u lin g  o f H J R  5

A t y o u r earliest convenience, please schedule a hearing  for HJR 5, a 
p ro p o sed  am endm ent-to-the-A laska Consti fu tion pro tecting  the 
in d iv id u a l's  freedom  of conscience.

S u p p o rt in form ation  an d  backup m aterials are attached. If you have 
questions, p lease contact either m yself o r John M anly of m y staff a t 
465-3783. T hank you for y o u r expeditious atten tion  to this request.
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S p o n s o r  S t a t e m e n t

HJR 5

P ro p o sin g  an  am en d m en t to the C onstitu tion  of the  S tate of A laska 
re la ting  to  the freedom  of conscience

What do we mean when we say "freedom of conscience?" The United States 
is a nation founded on the freedom of religion; it is fundamental to the many 
institutions we have grown up with and take for granted. That is to say, our 
freedom of religion is not Christian, Jewish, Islamic or any other specific sect, 
but recognizes the basic tenets of these and other religions as foundational to 
our society.

Yet, what is it to claim a freedom of religion if not to be able to act upon one's 
conscience when your religious beliefs collide with the secular world? The 
freedom to act in accordance with one's religious--or even non-religious, but 
moral-beliefs is a fundamental precept of freedom of religion.

In Alaska, we have been careful to articulate the rights of the individual, 
through both the Alaska and the US Constitutions. We have gone so far as to 
recognize in the state constitution the right to privacy. Perhaps the right to 
freedom of conscience has simply been taken for granted, as implied by the 
protection of the freedom of religion, or as codified in Alaska statutes

However, having the freedom of conscience in statute has not been sufficient, 
and a court challenge has sought to compel individual Alaskans to perform 
actions to which they personally objected as a matter of conscience. 
Specifically, providers of medical services, such as doctors and nurses, have 
been forced to perform or participate in certain medical procedures such as 
abortions, even though they are morally opposed to the killing of innocent 
human life. Today's new emphasis on assisted suicide could well become a 
public governmental policy, mandated by the courts or the legislature.

Any convoluted rationalization of a social policy that forces a person to 
participate in what he or she considers to be murder puts Alaska at the 
doorstep of Nazi Germany of the 19?0s or of the several communist 
despotisms of the 30s, 40s and 50s.

By adding this new protection to the Alaska Constitution, we can make it 
crystal clear that Alaskans enjoy complete freedom of conscience, just as we 
now imagine we do.



S ec tio n a l  A n a ly s is

HJR 5

P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  
r e l a t i n g  t o  f r e e d o m  o f  c o n s c i e n c e .

Section 1 amends Article 1 of the state constitution by adding a new section 
that reads: "Section 25. Freedom of Conscience. An individual may not be 
denied freedom of conscience and may not be compelled to act in a manner 
that violates the individual's conscientious objections to the act."

Section 2 directs that the proposed amendment be placed before the voters in 
the next general election in conformity with that section of the constitution 
that governs how the constitution may be amended. Article XIII, sec. 1 
requires that the proposed amendment pass the legislature by a 2/3 vote of 
each house and be approved by more than half the voters in the election. 
When passed, the amendment takes effect 30 days after certification of the 
election by the Lt. Governor.
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i| VALLEY HOSPITAL ASSOCIATION, 
» I N C . ,  and  JAHES G. WALSH, 
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I n  a c c o r d a n c a  w i t h  t h e  c o u r t ' s  O r d e r  o f  S e p t e m b e r  20 ,  

1 9 9 5 ,  g r a n t i n g  - p l a i n t i f f s '  m o t i o n  f o r  summary j u d g m e n t ,  and  a  

p e r m a n e n t  i n j u n c t i o n ,  F i n a l  J u d g m e n t  i s  h e r e b y  e n t e r e d  i n  t h i s  c a s e  

i n  p l a i n t i f f s '  f a v o r  a s  f o l l o w s ;

IT  I S  HEREBY ADJUDGED an d  DECLARED t h a t  t h e  p o l i c y  

a d o p t e d  b y  t h e  O p e r a t i n g  B o a r d  o f  t h o  d e f e n d a n t  V a l l e y  H o s p i t a l  

j A s s o c i a t i o n ,  I n c .  ( " V a l l e y  H o s p i t a l " )  t o  r e s t r i c t  t h o  p o r f o r a a n c o  

o f  l a w f u l  e l e c t i v e  a b o r t i o n  p r o c e d u r e s  a t  V a l l e y  H o s p i t a l  v i o l a t e s  

t h o  p r o t e c t i o n s  f o r  t h e  r i g h t  o f  p r i v a c y  p r o v i d e d  b y  A r t i o l e  I ,  522 

o f  t h e  A l a s k a  C o n s t i t u t i o n .  I t  i s  a l s o  a d j u d g e d  a n d  d e c l a r e d  t h a t
«

V a l l e y  H o s p i t a l  i n  a  n o n - s e c t a r i a n ,  q u a s i - p u b l i c  h o s p i t a l ,  w h i c h  may 

n o t  v i o l a t e  o r  a b r i d g e  t h e  f u n d a m e n t a l  r i g h t s  o f  v o a e n ,  p r o t e c t e d
|

by  t h e  A l a s k a  C o n s t i t u t i o n ,  t o  c h o o s e  t o  t e r m i n a t e  t h e i r  j
1

p r e g n a n c i e s .  F o r  t h e s e  r e a s o n s ,  a n d  f o r  t h a  f u r t h e r  r e a s o n s  s e t !

fltui m kkht
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f o r t h  i n  t h e  C o u r t ' s  O r d e r  g r a n t i n g  p l a i n t i f f s '  n o t i o n  f o r  a 

p r e l i m i n a r y  i n j u n c t i o n ,  e n t e r e d  on  F e b r u a r y  9 ,  1 9 9 3 ,  i t  i s  t h u s

a d j u d g e d  a n d  d a c l a r a d  t h a t  t h a  r o o t r i c t i v e  a b o r t i o n  p o l i c y  a d o p t e d  

b y  V a l l a y  H o s p i t a l  i s  u n l a w f u l  and  u n e n f o r c e a b l e »

XT I S  FURTHER ADJUDGED AIW DECLARED t h a t  V a l l e y  H o s p i t a l  

s h o u l d  b e  p e r m a n e n t l y  e n j o i n e d  f rom  v i o l a t i n g  t h e  r i g h t s  o f  women 

u n d e r  t h e  A l a s k a  c o n s t i t u t i o n ,  d e c l a r e d  i n  t h i s  F i n a l  J u d g m e n t  and  

t h e  C o u r t ' s  p r i o r  O r d e r s  i n c o r p o r a t e d  i n t o  t h i s  F i n a l  J u d g m e n t ,  by 

p r o h i b i t i n g  o r  r e s t r i c t i n g  t h e  p e r f o r m a n c e  o f  l a w f u l  a b o r t i o n  

p r o c e d u r e s  a t  V a l l e y  H o s p i t a l ' s  f a c i l i t i e s .  B a s e d  on  t h e  e v i d e n c e  

p r e s e n t e d  t o  t h e  C o u r t  a n d  f o r  t h e  r e a s o n s  s t a t e d  i n  t h o  C o u r t ' s  

o r d e r  g r a n t i n g  p l a i n t i f f s '  m o t i o n  1’o r  a  p r e l i m i n a r y  i n j u n c t i o n ,  

e n t e r e d  o n  F e b r u a r y  9 ,  1 9 9 3 ,  t h e  c o u r t  h a s  c o n c l u d e d ,  i n  t h e

e x e r c i s e  o f  i t s  e q u i t a b l e  d i s c r e t i o n ,  t h a t  a  p e r m a n e n t  i n j u n c t i o n  

i s  n e c e s s a r y  t o  s e c u r e  t h a  r i g h t s  o f  women u n d e r  t h e *  A la sk a

C o n s t i t u t i o n  who may c h o o s e  t o  u n d a r g o  a  l a w f u l  a b o r t i o n  p r o a o d u r e ,
•*

t o  p r o t e c t  t h o  p h y s i c a l  a n d  e m o t i o n a l  h e a l t h  o f  o u c h  women, a n d  t o  

a v o i d  t h o  i m p o s i t i o n  o f  o t h e r  h a r d s h i p s  on  s u c h  women.

TT I S  THEREFORE ORDERED, ADJUDGED, AND DECREED t h a t  

V a l l e y  H o s p i t a l ,  i t s  O p e r a t i n g  B o a r d ,  m e d i c a l  s t a f f  members ,  

o f f i c e r s ,  a g e n t s ,  s e r v a n t s ,  an d  e m p lo y e o e ,  a n y  o f  t h a i r  s u c c e s s o r s ,  

a n d  a l l  p a r s o n s  a c t i n g  i n  c o n c e r t ,  p a r t i c i p a t i o n ,  o r  c o o p e r a t i o n  

w i t h  th e m  o r  a n y  o f  thorn ,  o r  a t  t h e i r  d i r e c t i o n  o r  u n d e r  t h e i r  

c o n t r o l ,  a r e  h e r e b y  p e r m a n e n t l y  e n j o i n e d  a n d  r e s t r a i n e d  a s  f o l l o w s :

1 . f ro m  e n f o r c i n g  a n y  p o l i c y ,  r u l e ,  r e g u l a t i o n ,  

p r a c t i c e ,  o r  c u s t o m  p r o h i b i t i n g  t h a  p e r f o r m a n c e  o f  a n y  l a w f u l  

a b o r t i o n  p r o c e d u r e  a t  V a l l e y  H o s p i t a l /

rixu . ju o o r r r  
2
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2 .  f rom  r e f u s i n g  t o  p e r m i t  t h e  f a c i l i t i e s  o f  V a l l e y  

H o s p i t a l  t o  bo u s e d  f o r  t h a  p e r fo rm an ce  o f  a n y  l a w f u l  a b o r t i o n  

p r o c e d u r e  by  q u a l i f i e d  m e d ic a l  p e r s o n n e l ;

3 . and  from im pos ing  any  r e s t r i c t i o n  on  t h e  p e r f o r m a n c e  

o r  s c h e d u l i n g  o f  a n y  l a w f u l  a b o r t i o n  p r o c e d u r e  a t  V a l l e y  H o s p i t a l  

w h ic h  i s  n o t  b a s e d  on  a c c e p t e d ,  e s t a b l i s h e d  m e d i c a l  p r a c t i c e s  o r  

r e q u i r e m e n t s  w i t h  r e s p e c t  t o  such  p r o c e d u r e s .

N o t h i n g  i n  t h e  p e rm an en t  i n j u n c t i o n  g r a n t e d  a s  p a r t  o f  

t h i s  F i n a l  Ju d g m en t  s h a l l  r e q u i r e  any member o f  t h e  m e d i c a l  s t a f f  

o f  V a l l e y  H o s p i t a l ,  o r  any  o f f i c e r ,  a g e n t ,  s e r v a n t ,  o r  em p lo y ee  o f  

V a l l e y  H o s p i t a l ,  t o  p a r t i c i p a t e  d i r e c t l y  i n  t h e  p e r f o r m a n c e  o f  any 

a b o r t i o n  p r o c e d u r e  i f  t h a t  p e r s o n ,  f o r  r e a s o n s  o f  c o n s c i e n c e  o r  j 

b e l i e f ,  o b j e c t a  t o  d o i n g  s o .

IT  I S  FURTHER ORDERED AND ADJUDGED t h a t  d e f e n d a n t  V a l l e y  

H o o p i t a l  s h a l l  p a y  t o  p l a i n t i f f s  a t t o r n e y ' s  f e e s  i n  t h o  amount o f

_______________________  and  c o s t s  i n  t h e  amount o f  $______________ , .

p o s t - j u d g m e n t  i n t e r e s t  a t  t h e  s t a t u t o r y  r a t e  o f  10 . 5  p e r  c a n t  a 

y e a r  s h a l l  a c c r u e  on  t h e  t o t a l  amount o f  t h i s  F i n a l  Judgm en t  from

nvH U dUM iwaiAmCKr  a ,U < v

K41 C w  OA. M l 
■ >w . tavn
m n lrn n v

t h e  d a t e  t h i s  F i n a l  j u d g a s n t  i s  e n t e r e d  u . : t i l  f u l l y  p a i d .

J ^==_  day o f ^ c t d Z J e r ,  1995, a t  Anchorage ,EN TER ED

A l a s k a .

Dana Fabe  
S u p e r i o r  C o u r t  J u d g e

r:ui  a jocwarr 
r«e » 3

TOTAL P.04
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i 401 OHIO STREETRICHARD E. COLESON BIZ/ZU-.4J4

P.O. BOX MHO C4V
BARRT A. BOSTROM FA*
JOHNK.aBEGO T E R R E  H A U TE, INDIANA 47808-8100

F e b r u a r y  8 , 1996

S e n a t o r  D rue  P e a r c e  
P r e s i d e n t ,  A l a s k a  S e n a t e  
R e p r e s e n t a t i v e  G a i l  P h i l l i p s  
S p e a k e r ,  A l a s k a  House  o f  
R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  AK 99801-1182

BY FACSIMILE TRANSMISSION

D e a r  Mr. P e a r c e  a n d  Ms. P h i l l i p s :

Mr. J a m e s  Bopp, J r .  a n d  I  a r e  l e a d  c o u n s e l  f o r  V a l l e y  
H o s p i t a l  i n  a  c a s e  w h ich  i s  c u r r e n t l y  b e f o r e  t h e  A l a s k a  Supreme 
C o u r t .  Mr. B r i a n  B r u n d i n ,  o f  H ughes ,  T h o r s n e s s ,  G a n tz ,  P o w e l l  & 
B r u n d i n  i n  A n c h o r a g e ,  i s  l o c a l  c o u n s e l  i n  t h i s  m a t t e r .

V a l l e y  H o s p i t a l  i s  a  s m a l l  ( t h i r t y - s i x  bed) p r i v a t e ,  n o n ­
p r o f i t ,  com m uni ty  h o s p i t a l  i n  t h e  M a t a n u s k a - V a l l e y .  I n  t h e  F a l l  
o f  1 9 9 2 ,  i t  a d o p t e d  a  p o l i c y  t o  n o t  o f f e r  a b o r t i o n s  e x c e p t  i n  t h e  
c a s e  o f  r a p e  o r  i n c e s t ;  when a l i f e - t h r e a t e n i n g  c o n d i t i o n  e x i s t e d  
f o r  t h e  p a t i e n t ;  o r  when t h e  f e t u s  h a d  a  c o n d i t i o n  w h ich  was 
i n c o m p a t i b l e  w i t h  l i f e .  T h i s  p o l i c y  was p r o m u l g a t e d  t o  p r o t e c t  

;f-f h e  m o r a l  c o n s c i e n c e s  o f  i t s  e m p lo y e e s ,  a  m a j o r i t y  o f  whom w e re  
o p p o s e d  t o  o f f e r i n g  e l e c t i v e  a b o r t i o n s .

I n  e n a c t i n g  t h i s  p o l i c y ,  V a l l e y  H o s p i t a l  r e l i e d ,  a t  l e a s t  i n  
p a r t ,  on  A l a s k a ' s  c o n s c i e n c e  c l a u s e  l e g i s l a t i o n .  AS 1 8 . 1 6 . 0 1 0 ( b ) . 6 $  
T h i s  s t a t u t e  was p a s s e d  i n  1970 and  ' -*xpress ly  p r o v i d e s  t h a t  no 
h o s p i t a l  o r  p e r s o n  s h a l l  b e  r e q u i r e d  t o  p a r t i c i p a t e  i n  an  
a b o r t i o n ,  n o r  may t h e y  be  h e l d  l i a b l e  f o r  r e f u s i n g  t o  do s o .  The 
l e g i s l a t i v e  h i s t o r y  c l e a r l y  i n d i c a t e s  t h a t ,  i n  p a s s i n g  t h i s  
s t a t u t e ,  t h e  l e g i s l a t u r e  w a n ted  t o  t a k e  a  " h a n d s - o f f ” p o s i t i o n  on 
t h i s  s e n s i t i v e  i s s u e .  The L e g i s l a t u r e  r e c o g n i z e d  t h a t  p e o p l e  on 
b o t h  s i d e s  o f  t h e  a b o r t i o n  d e b a t e  h a v e  s t r o n g  f e e l i n g s  c o n c e r n i n g  
i t ,  a n d  i t  w a n te d  t o  r e s p e c t  t h e  b e l i e f s  o f  a l l  p e r s o n s  on t h i s  
i s s u e .  I n  s h o r t , i t  w a n te d  t o e n s u r e  t h a t ,  c o e r c i o n  would  n o t  be  
a p p l i e d  t o  a n y  p e r s o n  o r  i n s t i t u t i o n  r e g a r d i n g  t h i s  p r o c e d u r e .

Re: b r i e f  a m i c u s  
c u r i a e  i n  M a t - S u  
C o a l i t i o n  e t  a l .  v .  
V a l l e y  H o s p i t a l  e t  a l .



D e s p i t e  t h e  v e r y  e x p l i c i t  p r o t e c t i o n  w h ich  t h i s  s t a t u t e  
c o n f e r r e d  on V a l l e y  H o s p i t a l  and  i t s  e m p lo y ees ,  and t h e i r  
c o n s c i e n t i o u s l y - h e l d  b e l i e f s  a g a i n s t  p e r f o r m i n g  e l e c t i v e .

I a b o r t i o n s , V a l l e y  H o s p i t a l  was su ed  i n  o r d e r  t o  f o r c e  i t  t o  o f f e r  
a l l  s u c h  p r o c e d u r e s .  U n f o r t u n a t e l y ,  t h e  t r i a l  c o u r t  h a s  o r d e r e d  
t h e  H o s p i t a l  t o  o f f e r  a l l  a b o r t i o n s  and h a s - o a i y - ^xempreg^ t h o s e  
p e r s o n s  who w o u ld  h a v e  t o  d i r e c t l y  p a r t i c i p a t e  i n  t h e s e  
p r o c e d u r e s  f r o m  b e i n g  f o r c e d  t o  do s o .  Such an  o r d e r  c r e a t e s  
s e v e r e  m o r a l  p r o b l e m s  t o r  members or t h e  s u r g i c a l  and  s u p p o r t  
s t a f f  who a r e  noW Idfd5a~"Eo i n d i r e c t l y  p a r t i c i p a t e  i n  t h e s e  
p r o c e d u r e s ,  e . g . ,  by  c l e a n i n g  s u r g i c a l  i n s t r u m e n t s  u s e d  i n  
p e r f o r m i n g  a b o r t i o n s ,  b y  c l e a n i n g  t h e  o p e r a t i n g  rooms f o l l o w i n g  
t h e s e  p r o c e d u r e s ,  by d i s p o s i n g  o f  f e t a l  r e m a i n s ,  e t c .

I n  F r a n k  v .  S t a t e ,  604 P . 2d 1068, 1070 (A la sk a  1 9 7 9 ) ,  t h e  
A l a s k a  Supreme C o u r t  n o t e d  t h a t  f o r c i n g  p e r s o n s  t o  e n g a g e  i n  a c t s  
w h i c h  v i o l a t e  t h e i r  c o n s c i e n c e s  "y/orks an e x c e p t i o n a l  harm on 
t h e m . "  I n  C l e v e l a n d ~ v . M u n i c i p a l i t y  o f  A n c h o r a g e ,  631 P . 2d 1073,  
1081 ( A l a s k a  1 9 8 1 ) ,  t h e  A l a s k a  Supreme C o u r t  a n a l y z e d  AS 
1 8 . 1 6 . 0 1 0  i n  a  d i f f e r e n t  c o n t e x t  and  e x p r e s s l y  d e f e r r e d  t o  t h e  
l e g i s l a t i v e  b a l a n c i n g  on  t h e  i s s u e  o f  a b o r t i o n  ( g e n e r a l l y )  w h ich  
i s  em b o d ied  i n  t h i s  s t a t u t e ,  h o l d i n g  t h a t  " t h e  A la s k a  l e g i s l a t u r e  
i s  b e t t e r  s u i t e d  t o  s t r i k e  t h e  b a l a n c e  (o f  c o m p e t in g  i n t e r e s t s  on 
t h i s  i s s u e ]  t h a n  i s  t h i s  c o u r t . "  I n  sum, A l a s k a ' s  h i g h e s t  c o u r t  
h a s  n o t e d  t h a t  i t  i s  i m p o r t a n t  t o  p r o t e c t  t h e  c o n s c i e n c e s  o f  i t s  
c i t i z e n s  and  h a s  d e f e r r e d  t o  t h e  b a l a n c i n g  o f  c o m p e t in g  i n t e r e s t s  
s t r u c k  by  t h e  A l a s k a  L e g i s l a t u r e  on t h e  i s s u e  o f  a b o r t i o n .

However,  t h e  A l a s k a  Supreme C o u r t  h a s  n e v e r  a d d r e s s e d  t h e  
i s s u e  o f  w h e t h e r  a few p e r s o n s  may u t i l i z e  t h e  g o v e r n m e n t ,  i . e . ,  
t h e  j u d i c i a l  s y s t e m ,  t o  f o r c e  a  g r e a t  many more p e r s o n s  t o  e n g a g e  
i n  a n  a c t i v i t y  w h ich  v i o l a t e s  s i n c e r e l y  h e l d b e l i e f s  o f  m o ra l  
c o n s c i e n c e .  B ased  on t h e  t r i a l  c o u r t ' s  r u l i n g  i n  t h i s  c a s e ,  
t h e r e  i s  T h e  v e r y  r e a l  d a n g e r  t h a t  d e s p i t e  t h e  p r o t e c t i o n  o f  

i c o n s c i e n c e . AS 1 8 . 1 6 . 0 1 0 ( b )  p r o v i d e s  on t h e  i s s u e  o f  a b o r t i o n ,  t h e  
A l a s k a  Supreme C o u r t  may d e c i d e  t h a t  a few p e r s o n s  may u s e  t h e i r  
d e s i r e  t o  o b t a i n  a b o r t i o n s  a s  a  means t<T f o r c e  many more  p e r s o n s  
t o  e n g a g e  i n  a c t s  w h ich  a r e  m o r a l l y  a b h o r r e n t  t o  them .  I n  s h o r t ,  
i t  may d e c i d e  t h a t  a p e r s o n s ' s  i n t e r e s t  i n  o b t a i n i n g  an  a b o r t i o n  
a u t o m a t i c a l l y  a n d  t o t a l l y  o v e r r i d e s  p e o p l e s '  c o n s c i e n t i o u s l y - h e l d  
b e l i e f s  a g a i n s t  p a r t i c i p a t i n g  i n  t h i s  p r o c e d u r e ,  i n c l u d i n g ,  a s  i n  
t h i s  c a s e ,  c o m p l e t e l y  p r i v a t e  a c t o r s .  Such a d e c i s i o n  w ou ld  
r e n d e r  AS 1 8 . 1 6 . 0 1 0 ( b )  u n c o n s t i t u t i o n a l  and  w ould ,  o f  c o u r s e ,  
p r e s e n t  a  P a n d o r a ' s  Box o f  d a n g e r s  f o r  a l l  A l a s k a n s .

To e n s u r e  t h a t  i t s  b e l i e f s  on t h i s  i s s u e  a r e  r e s p e c t e d — a n d ,  
by  i m p l i c a t i o n ,  t h e  b e l i e f s  o f  a l l  A l a s k a n s — V a l l e y  H o s p i t a l  i s  
s e e k i n g  y o u r  s u p p o r t  an d  t h a t  o f  y o u r  c o l l e a g u e s .  S p e c i f i c a l l y ,  
i t  w o u ld  l i k e  a s  many members  o f  t h e  A la sk a  House  and  S e n a t e  a s  
p o s s i b l e  t o  p a r t i c i p a t e  i n  a n  a m i c u s  c u r i a e  ( " f r i e n d  o f  t h e
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c o u r t 11) b r i e f  b e f o r e  t h e  A la sk a  Supreme C o u r t .  T h i s  b r i e f  would  
be  l i m i t e d  i n  s c o p e  t o  a d v o c a t i n g  t h e  c o n t i n u i n g  v a l i d i t y  o f  AS 
1 8 . 1 6 . 0 1 0 ( b ) .  I n  t h i s  r e g a r d  I  h ave  c o n t a c t e d  members o f  b o t h  
H o u ses  who I  h a v e  b e e n  a d v i s e d  would r e c o g n i z e  t h e  c o n t i n u i n g  
i m p o r t a n c e  o f  p r o t e c t i n g  m o r a l  b e l i e f s  on t h i s  i s s u e .

As a  b r i e f  s u b m i t t e d  by members o f  a c o - e q u a l  b r a n c h  o f  
g o v e r n m e n t — t h e  same b r a n c h  which  e n a c t e d  t h e  s t a t u t e —V a l l e y  
H o s p i t a l  b e l i e v e s  t h a t  t h e  A la s k a  Supreme C o u r t  w ou ld  ( o r  a t  
l e a s t  s h o u l d )  g i v e  t h i s  b r i e f  p a r t i c u l a r  a t t e n t i o n .  P a r t i c i p a t i n g  
i n  t h i s  f a s h i o n  would  n o t  r e q u i r e  you t o  d e v o t e  e i t h e r  r e s o u r c e s  
o r  t i m e ;  i t  w ou ld  be  fu n d e d  and w r i t t e n  by an  a t t o r n e y  w i t h  
e x p e r t i s e  i n  t h i s  a r e a .  I t  would o n l y  r e q u i r e  yo u  t o ,  l i t e r a l l y ,  
" s i g n  o n "  t o  i t ,  i . e . ,  a l l o w  y o u r  name t o  be i n c l u d e d  a s  " a  
f r i e n d  o f  t h e  c o u r t "  who would be s p e a k i n g  t o  i t  on t h i s  i s s u e .  
The b r i e f  w ou ld  p r o b a b l y  be  f i l e d  i n  a p p r o x i m a t e l y  t h i r t y  d a y s .

I n  t h e  i n t e r i m ,  V a l l e y  H o s p i t a l  w ould  a p p r e c i a t e  i t  i f ,  a s  
so o n  a s  p o s s i b l e ,  you would c a l l  a R e p u b l i c a n  c a u c u s  t o  d i s c u s s  
t h i s  m a t t e r  a n d  t o  e n c o u r a g e  a s  many o f  y o u r  c o l l e a g u e s  a s  
p o s s i b l e  t o  p a r t i c i p a t e  i n  s u ch  a p r o j e c t .  The H o s p i t a l  w ould  
t h e n  a p p r e c i a t e  i t  i f  Mr. B ru n d in  o r  I  c o u l d  be  a p p r i s e d  o f  t h e  
r e s u l t s .

V a l l e y  H o s p i t a l  e n a c t e d  i t s  p o l i c y  n o t  t o  c o e r c e  a n y o n e ,  
b u t ,  r a t h e r ,  t o  e n s u r e  t h a t  no c o e r c i o n  would  be  a p p l i e d  t o  i t  
and  i t s  e m p l o y e e s .  By h e l p i n g  s a v e  AS f§7T 67o iO (b )  from 
i n v a l i d a t i o n ,  y o u r  a s s i s t a n c e  i n  t h i s  c a s e  w i l l  n o t  o n l y  e n s u r e  
t h a t  V a l l e y  H o s p i t a l  and  i t s  em ployees  w i l l  b e  a l l o w e d  t o  f o l l o w  
t h e i r  m o r a l  c o n s c i e n c e s ,  b u t  i t  w i l l  go  a l o n g  way t o  r e s t o r i n g  
r e s p e c t  t o  t h e  b e l i e f s  o f  a l l  p e r s o n s  on t h i s  i s s u e .

S e n a t o r  D ru e  P e a r c e  & R e p r e s e n t a t i v e  G a i l  P h i l l i p s
F e b r u a r y  8 ,  199
P age  3

S i n c e r e l y  y o u r s

BOPP, C0LES0N & BOSTROM

c c :
Bob B y ro n  
B r i a n  B r u n d i n
R e p u b l i c a n  Members o f  t h e  A la sk a  L e g i s l a t u r e

TOTAL P. 04



#

Supreme Court hears abortion appeal
AN C H O R AG E -  The Alaska Supreme Court on Wednesday 

heard arguments on an abortion case involving Valley Hospital in 
• Palmer. The arguments came on the anniversary of the day the 

U.S. Supreme Court issued its landmark ruling that legalized abor­
tion 24 years ago.

In the Valley Hospital case, an anti-abortion majority on the 
nonprofit hospital’s board banned second-trimester abortions at 
the facility. A Palmer physician and a pro-abortion group filed a 
suit to overturn that decision.

Dana Fabe, now sitting on the Supreme Court, ruled from the 
Superior Court bench that the hospital was a quasi-public institu­
tion because of the millions in public funds used to build the facili­
ty. She ruled :iuch a facility couldn’t bar abortions because of the 
right to privacy set out in the state constitution.

Valley Hospital is the only hospital in the state where second- 
trimester abortions can be performed. The procedures are rela­
tively rare. Most abortions occur in the first three months of preg­
nancy and can be done in a doctor’s office or clinic.

©
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A p p l i c a b l e  S t a t u t e  

A l a s k a  S t a t u t e s ,  § 1 8 . 1 6 . 0 1 0 ( b ) :

N o t h i n g  i n  t h i s  s e c t i o n  r e q u i r e s  a  h o s p i t a l  o r  

p e r s o n  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n ,  n o r  i s  a  h o s p i t a l  

o r  p e r s o n  l i a b l e  f o r  r e f u s i n g  t o  p a r t i c i p a t e  i n  a n  

a b o r t i o n  u n d e r  t h i s  s e c t i o n .

v i



S t a t e m e n t  o f  t h e  I s s u e  P r e s e n t e d  f o r  R e v i e w

W h e t h e r ,  a s s u m i n g  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  p r o t e c t s  a n  

i n d e p e n d e n t  r i g h t  o f  a b o r t i o n ,  a  q u a s i - p u b l i c  h o s p i t a l  i s  

r e q u i r e d  t o  m a k e  i t s  f a c i l i t i e s  a v a i l a b l e  f o r  t h e  p e r f o r m a n c e  o f  

e l e c t i v e  a b o r t i o n s  o v e r  i t s  o b j e c t i o n s  a n d  i n  v i o l a t i o n  o f  t h e  

s t a t e  s t a t u t e ,  A l a s k a  S t a t .  § 1 8 . 1 6 . 0 1 0 ( b ) ,  w h i c h  g u a r a n t e e s  t h e  

i n s t i t u t i o n a l  a n d  i n d i v i d u a l  r i g h t s  o f  c o n s c i e n c e  o f  b o t h  p u b l i c  

a n d  p r i v a t e  h o s p i t a l s  a n d  t h e i r  p h y s i c i a n s ,  n u r s e s  a n d  s t a f f . 1

S t a t e m e n t  o f  t h e  I n t e r e s t  o f  t h e  A m i o i  

A m i c i  c u r i a e  a r e  e l e c t e d  M em bers  o f  t h e  A l a s k a  L e g i s l a t u r e .  

A m ic i  may n o t  s h a r e  a  common v i e w  a s  t o  w h e t h e r ,  a n d  u n d e r  w h a t  

c i r c u m s t a n c e s ,  a b o r t i o n  s h o u l d  b e  l e g a l ,  b u t  a l l  a r e  i n  a g r e e m e n t  

w i t h  a n d  s t r o n g l y  s u p p o r t  t h e  i n s t i t u t i o n a l  a n d  i n d i v i d u a l  r i g h t s  

o f  c o n s c i e n c e  e m b o d i e d  i n  § 1 8 . 1 6 . 0 1 0 ( b ) .  A m i c i  s u p p o r t  V a l l e y  

H o s p i t a l  A s s o c i a t i o n ' s  r i g h t  t o  r e l y  o n  t h i s  s t a t u t e  a n d  s u b m i t  

t h a t  t h e  l o w e r  c o u r t  s e r i o u s l y  e r r e d  i n  o r d e r i n g  t h e  h o s p i t a l  t o  

a l l o w  e l e c t i v e  a b o r t i o n s  t o  b e  p e r f o r m e d  o n  i t s  p r e m i s e s .  The 

c o u r t ' s  j u d g m e n t  h a s  i m p l i c a t i o n s  n o t  o n l y  f o r  o t h e r  h o s p i t a l s  i n  

A l a s k a  t h a t  c h o o s e  n o t  t o  p e r f o r m  a b o r t i o n s ,  b u t  a l s o  f o r  t h e  

p o w e r  o f  t h e  S t a t e  o f  A l a s k a ,  a c t i n g  t h r o u g h  i t s  l e g i s l a t u r e ,  t o  

d e t e r m i n e  w h e t h e r  a n d  t o  w h a t  e x t e n t  p u b l i c  f a c i l i t i e s  a n d  f u n d s  

s h o u l d  b e  m a d e  a v a i l a b l e  f o r  e l e c t i v e  a b o r t i o n s .  T h a t  a u t h o r i t y  

may b e  c a l l e d  i n t o  q u e s t i o n  i f  t h e  l o w e r  c o u r t ' s  j u d g m e n t  i s  

a l l o w e d  t o  s t a n d .  A m i c i  u r g e  t h i s  C o u r t  t o  r e v e r s e .

1 A m i c i  a s s u m e  f o r  p u r p o s e s  o f  t h i s  B r i e f  t h a t  d e f e n d a n t  
h o s p i t a l  i s  a  Mq u a s i - p u b l i c "  i n s t i t u t i o n .



A m ic i  c u r i a e  g e n e r a l l y  a d o p t  t h e  d e f e n d a n t s - a p p e l l a n t s '

S t a t e m e n t  o f  t h e  C a s e .

S t a t e m e n t  o f  t h e  S t a n d a r d  o f  R e v i e w

The  s t a n d a r d  o f  r e v i e w  f o r  t h e  i s s u e  p r e s e n t e d  f o r  r e v i e w  i n  

t h i s  B r i e f  i s  d e  n o v o .

S t a t e m e n t  o f  t h e  C a s e



SUMMARY OP ARGUMENT 

T h e  A l a s k a  a b o r t i o r / s t a t u t e  p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

" N o t h i n g  i n  t h i s  s e c t i o n  r e q u i r e s  a  h o s p i t a l  o r  p e r s o n  t o  

p a r t i c i p a t e  i n  a n  a b o r t i o n ,  n o r  i s  a  h o s p i t a l  o r  p e r s o n  l i a b l e  

f o r  r e f u s i n g  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n  u n d e r  t h i s  s e c t i o n . "  

A l a s k a  S t a t .  § 1 8 . 1 6 . 0 1 0 ( b ) .  T h e  r i g h t s  o f  c o n s c i e n c e  s e c u r e d  b y  

t h i s  s t a t u t e  a r e  n o t  l i m i t e d  t o  p r i v a t e  o r  d e n o m i n a t i o n a l  

h o s p i t a l s ,  n o r  t o  p e r s o n s  e m p l o y e d  b y  s u c h  f a c i l i t i e s .  R a t h e r ,  

t h e  r i g h t s  o f  c o n s c i e n c e  a r e  g u a r a n t e e d  t o  a l l  h o s p i t a l s  a n d  

p e r s o n s ,  w i t h o u t  e x c e p t i o n .  D e f e n d a n t  V a l l e y  H o s p i t a l  s e e k s  t o  

a v a i l  i t s e l f  o f  t h i s  r i g h t  i n  r e s i s t i n g  p l a i n t i f f s 7 c l a i m  t h a t  

t h e  h o s p i t a l  m u s t  o p e n  i t s  d o o r s  t o  t h e  p e r f o r m a n c e  o f  e l e c t i v e  

a b o r t i o n s  i n  v i o l a t i o n  o f  t h e  e s t a b l i s h e d  p o l i c y  o f  t h e  h o s p i t a l  

a n d  t h e  c o n s c i e n t i o u s  o b j e c t i o n s  o f  i t s  m e m b e r s ,  s t a f f ,  a n d  

g o v e r n i n g  b o a r d .

T h e  l o w e r  c o u r t ' s  d e c i s i o n  i n  t h i s  c a s e  i s  u n p r e c e d e n t e d .  

A l t h o u g h  a  f e w  c o u r t s  h a v e  e r r o n e o u s l y  h e l d ,  on  f e d e r a l  

c o n s t i t u t i o n a l  g r o u n d s  ( l a t e r  r e j e c t e d  b y  t h e  S u p r e m e  C o u r t ) , 

c h a t  a  p u b l i c  ( o r  q u a s i - p u b l i c )  h o s p i t a l  may n o t  r e f u s e  t o  

p e r f o r m  e l e c t i v e  a b o r t i o n s ,  no  c o u r t  h a s  h e l d  t h a t  a  s t a t e  

c o n s t i t u t i o n a l  r i g h t  t o  a b o r t i o n  o v e r r i d e s  a n  o t h e r w i s e  

a p p l i c a b l e  s t a t u t o r y  r i g h t  o f  c o n s c i e n c e .  T h e  l o w e r  c o u r t ' s  

d e c i s i o n  c o m p e l l i n g  d e f e n d a n t s  t o  a l l o w  e l e c t i v e  a b o r t i o n s  t o  b e  

p e r f o r m e d  i n  i t s  f a c i l i t i e s  o v e r  i t s  c o n s c i e n t i o u s  o b j e c t i o n  i s  

c l e a r l y  w r o n g  a n d  m u s t  b e  r e v e r s e d .
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I .  THE LOWER COURT ERRED IN  FORCING VALLEY HOSPITAL ASSOCIATION 
TO MAKE IT S  F A C IL IT IE S  AVAILABLE FOR THE PERFORMANCE OF 
ELECTIVE ABORTIONS OVER I T 8 OBJECTIONS AND IN  VIOLATION OF 
THE STATE STATUTE WHICH GUARANTEES THE INSTITUTIONAL AND 
INDIVIDUAL RIGHTS OF CONSCIENCE OF BOTH PUBLIC AND PRIVATE 
HOSPITALS, AND THEIR PHYSICIANS, NURSES AND STAFF.

The  l o w e r  c o u r t  d e t e r m i n e d  t h a t  V a l l e y  H o s p i t a l  w a s  n o t

e n t i t l e d  t o  r e l y  on  t h e  c o n s c i e n c e  c l a u s e  f o r  t h r e e  r e a s o n s .

F i r s t ,  t h e  c l a u s e  w a s  p a r t  o f  a  " s t a t u t e  e n a c t e d  i n  1 9 7 0 ,  t h r e e

y e a r s  p r i o r  t o  Roe v .  W a d e . 4 1 0  U . S .  113 ( 1 9 7 3 ) ,  t h e  U . S .  S u p r e m e

C o u r t  d e c i s i o n  w h i c h  h e l d  t h a t  a  w o m a n ' s  r i g h t  t o  a n  a b o r t i o n  i s

a  f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t . "  O r d e r  o f  F e b r u a r y  9 ,  1 9 9 3 ,

g r a n t i n g  p r e l i m i n a r y  i n j u n c t i v e  r e l i e f ,  a t  2 0 .  S e c o n d ,  t h e

s t a t u t e  i n  w h i c h  t h e  c l a u s e  a p p e a r s  " w a s  a l s o  e n a c t e d  p r i o r  t o

A l a s k a ' s  a d o p t i o n  o f  a n  e x p r e s s  c o n s t i t u t i o n a l  r i g h t  o f  p r i v a c y , "

a n d  t h a t ,  a s  a  c o n s e q u e n c e ,  § 1 8 . 1 6 . 0 1 0 ( b )  "may n o t  b e  c o n s t r u e d

a s  i m m u n i z i n g  q u a s i - p u b l i c  h o s p i t a l s  f r o m  v i o l a t i n g  A l a s k a ' s

c o n s t i t u t i o n a l  r e p r o d u c t i v e  f r e e d o m  r i g h t s . "  Ic | .  a t  2 0 - 2 1 .

T h i r d ,  i n s t i t u t i o n a l  c o n s c i e n c e  c l a u s e  p r o t e c t i o n  may n o t  b e

c l a i m e d  b y  p u b l i c  o r  q u a s i - p u b l i c  e n t i t i e s .  I d .  a t  2 1 - 2 2 .  N o t

o n e  o f  t h e s e  r e a s o n s  w i t h s t a n d s  s c r u t i n y .

A. The  F e d e r a l  C o n s t i t u t i o n a l  R i g h t  To A b o r t i o n  R e c o g n i z e d  
I n  Roe v .  Wade Doe3 N o t  R e q u i r e  P u b l i c  I n s t i t u t i o n s  To  Make T h e i r  
F a c i l i t i e s  A v a i l a b l e  F o r  A b o r t i o n s .

T h e  l o w e r  c o u r t  s u g g e s t e d  i n  i t s  O r d e r  o f  F e b r u a r y  9 ,  1 9 9 3 ,  

t h a t  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ' s  r e c o g n i t i o n  o f  a  f e d e r a l  

c o n s t i t u t i o n a l  r i g h t  t o  a b o r t i o n  n e c e s s a r i l y  i m p l i e s  a  r i g h t  o f  

a c c e s s  t o  p u b l i c  ( o r  q u a s i - p u b l i c )  f a c i l i t i e s  f o r  p e r f o r m a n c e  o f  

a b o r t i o n s — t h e r a p e u t i c  o r  e l e c t i v e .  T h a t  i m p l i c a t i o n  i s  w r o n g .

A m i c i  n o t e  t h a t ,  n o t w i t h s t a n d i n g  t h e  r e c o g n i t i o n  o f  a n



a b o r t i o n  r i g h t  i n  Roe v .  W ade , t h e  S u p r e m e  C o u r t  h a s  r e p e a t e d l y
i

h e l d  t h a t  t h e  C o n s t i t u t i o n  d o e s  n o t  r e q u i r e  e i t h e r  t h e  U n i t e d  

S t a t e s  o r  t h e  S t a t e s  t o  p a y  f o r  t h e r a p e u t i c  o r  e l e c t i v e  

a b o r t i o n s ,  o r  t o  make t h e i r  h e a l t h  c a r e  f a c i l i t i e s  a v a i l a b l e  f o r  

t h e  p e r f o r m a n c e  o f  e i t h e r .  S e e  H a r r i s  v .  M cR a e . 4 48  U . S .  297 

( 1 9 8 0 )  ( u p h o l d i n g  Hyde Amendment r e s t r i c t i n g  f e d e r a l  f u n d i n g  o f  

a b o r t i o n  t o  i n s t a n c e s  i n  w h i c h  t h e  m o t h e r ' s  l i f e  i s  e n d a n g e r e d ) ; 

W i l l i a m s  v .  Z b a r a z . 448 U . S .  358 ( 1 9 8 0 )  ( u p h o l d i n g  s t a t e  s t a t u t e  

p r o h i b i t i n g  p u b l i c  f u n d i n g  o f  a b o r t i o n  e x c e p t  t o  s a v e  t h e  l i f e  o f  

t h e  m o t h e r )  ; M a h e r  v .  R o e . 432 U . S .  46 4  ( 1 9 7 7 )  ( u p h o l d i n g  s t a t e  

s t a t u t e  l i m i t i n g  p u b l i c  f u n d i n g  o f  a b o r t i o n  t o  t h o s e  a b o r t i o n s  

w h i c h  w e r e  " m e d i c a l l y  n e c e s s a r y " ) ?  P o e l k e r  v .  D o e . 43 2  U . S .  519 

( 1 9 7 7 )  ( r e j e c t i n g  c h a l l e n g e  t o  m u n i c i p a l  p o l i c y  a l l o w i n g  

a b o r t i o n s  t o  b e  p e r f o r m e d  i n  c i t y  h o s p i t a l s  o n l y  t o  s a v e  t h e  

m o t h e r ' s  l i f e  o r  h e a l t h ) ;  W e b s t e r  v .  R e p r o d u c t i v e  H e a l t h  

S e r v i c e s . 49 2  U . S .  490  (1 9 8 9 )  ( r e j e c t i n g  c h a l l e n g e  t o  s t a t e  

s t a t u t e  f o r b i d d i n g  a b o r t i o n s  a t  s t a t e - r u n  m e d i c a l  c e n t e r s  e x c e p t  

t o  s a v e  t h e  l i f e  o f  t h e  m o t h e r ) .  T h e  l a t t e r  t w o  d e c i s i o n s  a r e  

p a r t i c u l a r l y  i n s t r u c t i v e  a n d  m e r i t  t h i s  C o u r t ' s  c l o s e  a t t e n t i o n .

I n  P o e l k e r . t h e  M ayor  o f  S t .  L o u i s  i s s u e d  a  d i r e c t i v e  t o  t h e  

D i r e c t o r  o f  H e a l t h  a n d  H o s p i t a l s  p r o h i b i t i n g  t h e  p e r f o r m a n c e  o f  

a b o r t i o n s  a t  t w o  c i t y  h o s p i t a l s  e x c e p t  when  t h e r e  w as  a  t h r e a t  o f  

g r a v e  p h y s i o l o g i c a l  i n j u r y  o r  d e a t h  t o  t h e  m o t h e r .  T h e  S u p r e m e  

C o u r t ,  r e l y i n g  u p o n  i t s  d e c i s i o n  i n  M a h e r  v .  R o e . 432  U . S .  464 

( 1 9 7 7 ) ,  d e c i d e d  t h e  same d a y ,  u p h e l d  t h i s  d i r e c t i v e .  T h e  C o u r t  

a g r e e d  t h a t  " t h e  c o n s t i t u t i o n a l  q u e s t i o n  p r e s e n t e d  h e r e  i s



i d e n t i c a l  i n  p r i n c i p l e  w i t h  t h a t  p r e s e n t e d  b y  a  S t a t e ' s  r e f u s a l  

t o  p r o v i d e  M e d i c a i d  b e n e f i t s  f o r  a b o r t i o n s  w h i l e  p r o v i d i n g  t h e m '  

f o r  c h i l d b i r t h . "  P o e l k e r . 432  U . S .  a t  5 2 1 .  The  C o u r t  f o u n d  " n o  

c o n s t i t u t i o n a l  v i o l a t i o n  b y  t h e  c i t y  o f  S t .  L o u i s  i n  e l e c t i n g ,  a s  

a  p o l i c y  c h o i c e ,  t o  p r o v i d e  p u b l i c l y  f i n a n c e d  h o s p i t a l  s e r v i c e s  

f o r  c h i l d b i r t h  w i t h o u t  p r o v i d i n g  c o r r e s p o n d i n g  s e r v i c e s  f o r  n o n -  

t h e r a p e u t i c  a b o r t i o n s , "  a n d  h e l d  t h a t  " t h e  C o n s t i t u t i o n  d o e s  n o t  

f o r b i d  a  S t a t e  o r  c i t y ,  p u r s u a n t  t o  t h e  d e m o c r a t i c  p r o c e s s e s ,  

f r o m  e x p r e s s i n g  a  p r e f e r e n c e  f o r  n o r m a l  c h i l d b i r t h  a s  S t .  L o u i s  

h a s  d o n e . "  I d .  T h e  C o u r t  u p h e l d  t h i s  p o l i c y  e v e n  t h o u g h ,  a s  t h e  

d i s s e n t  o b s e r v e d ,  " [ p ] u b l i c  h o s p i t a l s  t h a t  d o  n o t  p e r m i t  t h e  

p e r f o r m a n c e  o f  e l e c t i v e  a b o r t i o n s  w i l l  f r e q u e n t l y  h a v e  p h y s i c i a n s  

o n  t h e i r  s t a f f s  who w o u l d  w i l l i n g l y  p e r f o r m  t h e m , "  a n d  n o t w i t h ­

s t a n d i n g  t h e  p o s s i b i l i t y  t h a t  t h e  C o u r t ' s  h o l d i n g  w o u l d  " p o s e  

d i f f i c u l t i e s  i n  s m a l l  c o m m u n i t i e s  w h e r e  t h e  p u b l i c  h o s p i t a l  i s  

t h e  o n l y  n e a r b y  h e a l t h  f a c i l i t y . "  I d .  a t  5 2 3 - 2 4  ( B r e n n a n ,  J . ,  

d i s s e n t i n g ) .

I n  W e b s t e r  v .  R e p r o d u c t i v e  H e a l t h  S e r v i c e s , t h e  S u p r e m e

C o u r t  u p h e l d  a  s t a t e  s t a t u t e  p r o h i b i t i n g  t h e  p e r f o r m a n c e  o f  a n

a b o r t i o n  i n  a n y  p u b l i c  f a c i l i t y  e x c e p t  t o  s a v e  t h e  l i f e  o f  t h e

m o t h e r .  R e j e c t i n g  t h e  a r g u m e n t  t h a t  M i s s o u r i  h a d  c r e a t e d  a n

o b s t a c l e  t o  a  w o m a n ' s  a b i l i t y  t o  e x e r c i s e  h e r  r i g h t  t o  c h o o s e  a n

a b o r t i o n ,  t h e  C o u r t  s t a t e d :

[ T ] h e  S t a t e ' s  d e c i s i o n  h e r e  t o  u s e  p u b l i c  f a c i l i t i e s  
a n d  s t a f f  t o  e n c o u r a g e  c h i l d b i r t h  o v e r  a b o r t i o n  " p l a c e s  
n o  g o v e r n m e n t a l  o b s t a c l e s  i n  t h e  p a t h  o f  a  woman who 
c h o o s e s  t o  t e r m i n a t e  h e r  p r e g n a n c y . "  M cR ae . 4 4 8  U . S .  
a t  3 1 5  . . . . J u s t  a s  C o n g r e s s '  r e f u s a l  t o  f u n d  
a b o r t i o n s  i n  McRae l e f t  . " a n  i n d i g e n t  woman w i t h  a t



l e a s t  t h e  same r a n g e  o f  c h o i c e  i n  d e c i d i n g  w h e t h e r  t o  
o b t a i n  a  m e d i c a l l y  n e c e s s a r y  a b o r t i o n  a s  s h e  w o u l d  h a v e  
h a d  i f  C o n g r e s s  h a d  c h o s e n  t o  s u b s i d i z e  n o  h e a l t h  c a r e  
c o s t s  a t  a l l ,  i d . ,  a t  317  . . . , M i s s o u r i ' s  r e f u s a l  t o  
a l l o w  p u b l i c  e m p l o y e e s  t o  p e r f o r m  a b o r t i o n s  i n  p u b l i c  
h o s p i t a l s  l e a v e s  a  p r e g n a n t  woman w i t h  t h e  s a m e  c h o i c e s  
a s  i f  t h e  s t a t e  h a s  c h o s e n  n o t  t o  o p e r a t e  a n y  p u b l i c  
h o s p i t a l s  a t  a l l .

492 U . S .  a t  5 0 9 .

T h e  C o u r t  e x p l a i n e d  t h a t  t h e  M i s s o u r i ' s  d e c i s i o n  " o n l y

r e s t r i c t [ s ]  a  w o m a n 's  a b i l i t y  t o  o b t a i n  a n  a b o r t i o n  t o  t h e  e x t e n t

t h a t  s h e  c h o o s e s  t o  u s e  a  p h y s i c i a n  a f f i l i a t e d  w i t h  a  p u b l i c

h o s p i t a l , "  a  " c i r c u m s t a n c e  . . . m o r e  e a s i l y  r e m e d i e d ,  a n d  t h u s

c o n s i d e r a b l y  l e s s  b u r d e n  >me, t h a n  i n d i g e n c y ,  w h i c h  'm a y  m ake  i t

d i f f i c u l t — a n d ,  i n  some c a s e s ,  p e r h a p s  i m p o s s i b l e — f o r  so m e  women

t o  h a v e  a b o r t i o n s '  w i t h o u t  p u b l i c  f u n d i n g . "  W e b s t e r . 492  U . S .  a t

509 ( q u o t i n g  M ah e r  v .  R o e . 432  U . S .  4 6 4 ,  474 ( 1 9 7 7 ) ) .

H a v i n g  h e l d  t h a t  t h e  S t a t e ' s  r e f u s a l  t o  f u n d  a b o r t i o n s  
d o e s  n o t  v i o l a t e  Roe  v .  W a d e , i t  s t a i n s  l o g i c  t o  r e a c h  
a  c o n t r a r y  r e s u l t  f o r  t h e  u s e  o f  p u b l i c  f a c i l i t i e s  a n d  
e m p l o y e e s .  I f  t h e  S t a t e  may ' m a k e  a  v a l u e  j u d g m e n t  
f a v o r i n g  c h i l d b i r t h  o v e r  a b o r t i o n  a n d  . . . i m p l e m e n t  
t h a t  j u d g m e n t  b y  t h e  a l l o c a t i o n  o f  p u b l i c  f u n d s , "
M a h e r . [ 4 3 2  U . S . ]  a t  474  . . . , s u r e l y  i t  may d o  s o  
t h r o u g h  t h e  a l l o c a t i o n  o f  o t h e r  p u b l i c  r e s o u r c e s ,  s u c h  
a s  h o s p i t a l s  a n d  m e d i c a l  s t a f f .

I d .  a t  5 0 9 - 1 0 .

I n  l a n g u a g e  t h a t  i s  d i r e c t l y  a p p l i c a b l e  t o  t h e  l o w e r  c o u r t ' s

f i r s t  r e a s o n  f o r  r e f u s i n g  t o  g i v e  e f f e c t  t o  t h e  A l a s k a  c o n s c i e n c e

c l a u s e  i n  t h i s  c a s e ,  i . e . ,  t h a t  t h e  c l a u s e  w as  p a r t  o f  a  s t a t u t e

e n a c t e d  b e f o r e  Roe w as  d e c i d e d ,  t h e  S u p r e m e  C o u r t  h e l d :

N o t h i n g  i n  t h e  C o n s t i t u t i o n  r e q u i r e s  S t a t e s  t o  e n t e r  o r  
r e m a i n  i n  t h e  b u s i n e s s  o f  p e r f o r m i n g  a b o r t i o n s .  N o r ,  
a s  a p p e l l e e s  s u g g e s t ,  d o  p r i v a t e  p h y s i c i a n s  a n d  t h e i r  
p a t i e n t s  h a v e  som e k i n d  o f  c o n s t i t u t i o n a l  r i g h t  o f  
a c c e s s  t o  p u b l i c  f a c i l i t i e s  f o r  t h e  p e r f o r m a n c e  o f



I d . a t  5 1 0 .  T h e  C o u r t  e m p h a s i z e d  t h a t  t h e r e  i s  no  " r i g h t  o f  

a c c e s s  t o  p u b l i c  f a c i l i t i e s  f o r  t h e  p e r f o r m a n c e  o f  a b o r t i o n s , "  

e v e n  w h e r e  " t h e  S t a t e  r e c o u p [ s ]  a l l  o f  i t s  c o s t  i n  p e r f o r m i n g  

a b o r t i o n s ,  a n d  n o  s t a t e  s u b s i d y ,  d i r e c t  o r  i n d i r e c t ,  i s  

a v a i l a b l e ,  . . . . "  I d .  C i t i n g  M a h e r . P o e l k e r . a n d  M cR a e , t h e  

C o u r t  s t a t e d  t h a t  " t h e  S t a t e  n e e d  n o t  c o m m i t  a n y  r e s o u r c e s  t o  

f a c i l i t a t i n g  a b o r t i o n s ,  e v e n  i f  i t  c a n  t u r n  a  p r o f i t  b y  d o i n g  

s o . "  I d .  a t  5 1 1 .  The  C o u r t  n o t e d  t h a t  i n  P o e l k e r . " t h e  s u i t  w a s  

f i l e d  b y  a n  i n d i g e n t  who c o u l d  n o t  a f f o r d  t o  p a y  f o r  a n  a b o r t i o n ,  

b u t  t h e  b a n  o n  t h e  p e r f o r m a n c e  o f  n o n t h e r a p e u t i c  a b o r t i o n s  i n  

c i t y - o w n e d  h o s p i t a l s  a p p l i e d  w h e t h e r  o r  n o t  t h e  p r e g n a n t  woman 

c o u l d  p a y . "  I d .

T h e  S u p r e m e  C o u r t ' s  d e c i s i o n s  i n  P o e l k e r  a n d  W e b s t e r  l e a v e  

n o  d o u b t  t h a t  a  p u b l i c  h o s p i t a l  i s  n o t  r e q u i r e d  t o  m ake  i t s  

f a c i l i t i e s  a v a i l a b l e  f o r  t h e  p e r f o r m a n c e  o f  e l e c t i v e  a b o r t i o n s ,  

e v e n  w h e r e  n o  e x p e n d i t u r e  o f  p u b l i c  f u n d s  i s  i n v o l v e d . 2 T h e  

C o u r t  r e a c h e d  t h e s e  d e c i s i o n s ,  i t  m u s t  b e  n o t e d ,  w i t h o u t  r e l y i n g

a b o r t i o n s .
I i

2 F ro m  O c t o b e r  1 ,  1 9 8 8 ,  u n t i l  J a n u a r y  2 2 ,  1 9 9 3 ,  t h e  
D e p a r t m e n t  o f  D e f e n s e  h a d  a  f o r m a l  p o l i c y  o f  p r o h i b i t i n g  " p r e ­
p a i d "  ( p a t i e n t - f u n d e d )  a b o r t i o n s  a t  U n i t e d  S t a t e s  m i l i t a r y  b a s e s  
o v e r s e a s ,  e v e n  t h o u g h  no  f e d e r a l  f u n d s  w e r e  a t  s t a k e .  S e e  
Memorandum f o r  S e c r e t a r i e s  o f  t h e  M i l i t a r y  D e p a r t m e n t s  f r o m  
W i l l i a m  M a y e r ,  M . D . ,  A s s ' t  S e c .  o f  D e f e n s e ,  J u n e  2 1 ,  1 9 8 8 .  T h a t  
p o l i c y  w a s  n e v e r  c h a l l e n g e d  a s  b e i n g  v i o l a t i v e  o f  t h e  a b o r t i o n  
r i g h t  r e c o g n i z e d  i n  Roe  v .  W ad e . M o re  r e c e n t l y ,  C o n g r e s s  e n a c t e d  
tw o  l a w s  t h a t  p r o h i b i t  a b o r t i o n s  a t  m i l i t a r y  h o s p i t a l s  e x c e p t  t o  
s a v e  t h e  l i f e  o f  t h e  m o t h e r ,  o r  i n  c a s e s  w h e r e  t h e  p r e g n a n c y  
r e s u l t e d  f r o m  a n  a c t  o f  r a p e  o r  i n c e s t .  S e e  P u b .  L.  1 0 4 - 6 1 ,  §§ 
8 1 1 9 ,  8 1 1 9 a  ( D e c .  1 ,  1 9 9 5 ) ;  P u b .  L .  1 0 4 - 1 0 6 ,  § 73 8  ( F e b .  1 0 ,  
1 9 9 6 ) .  T h a t  l e g i s l a t i o n  h a s  n o t  b e e n  c h a l l e n g e d ,  e i t h e r .



^ u p o n  a  f e d e r a l  o r  s t a t e  s t a t u t o r y  r i g h t  o f  c o n s c i e n c e . 3 T h e  

r e c o g n i t i o n  b y  t h e  S u p rem e  C o u r t  o f  a  r i g h t  t o  a b o r t i o n  i n  P o e  

d o e s  n o t  r e q u i r e  f e d e r a l  o r  s t a t e  h o s p i t a l s  t o  o f f e r  a b o r t i o n  

s e r v i c e s .  T h u s ,  t h e  l o w e r  c o u r t ' s  f i r s t  r e a s o n  f o r  r e f u s i n g  t o  

g i v e  e f f e c t  t o  t h e  A l a s k a  i n s t i t u t i o n a l  c o n s c i e n c e  c l a u s e — t h a t  

i t  was  p a r t  o f  a  s t a t u t e  a d o p t e d  b e f o r e  R o e  w as  d e c i d e d — m u s t  b e  

r e j e c t e d .  T h u s ,  e v e n  i n  t h e  a b s e n c e  o f  a n  e x p r e s s  c o n s c i e n c e  

c l a u s e ,  n o t h i n g  i n  t h e  f e d e r a l  c o n s t i t u t i o n  r e q u i r e s  p u b l i c  

h o s p i t a l s  t o  m a k e  t h e i r  f a c i l i t i e s  a v a i l a b l e  f o r  a b o r t i o n s .

B. A s s u m i n g ,  A r g u e n d o , T h a t  T h e  S t a t e  C o n s t i t u t i o n  
P r o t e c t s  A R i g h t  To A b o r t i o n  S e p a r a t e  And  I n d e p e n d e n t  P ro m  T he  
F e d e r a l  R i g h t  To A b o r t i o n  R e c o g n i z e d  I n  R oe  v .  W a d e , T h a t  R i g h t  
D oes  N o t  O v e r r i d e  T he  I n s t i t u t i o n a l  And I n d i v i d u a l  R i g h t s  Of  
C o n s c i e n c e  G u a r a n t e e d  By A l a s k a  S t a t .  § 1 8 . 1 6 . 0 1 0 ( b ) .

T h e  l o w e r  c o u r t  a l s o  d e t e r m i n e d  t h a t  t h e  c o n s c i e n c e  c l a u s e  

i s  i n a p p l i c a b l e  b e c a u s e  i t  w as  p a r t  o f  a  s t a t u t e  e n a c t e d  b e f o r e  

t h e  A l a s k a  C o n s t i t u t i o n  was  a m e n d e d  t o  i n c l u d e  a  s p e c i f i c  r i g h t  

o f  p r i v a c y  u p o n  w h i c h  p l a i n t i f f s  b a s e d  t h e i r  r i g h t  o f  a c c e s s .

S e e  O r d e r  o f  F e b r u a r y  9 ,  1 9 9 3 ,  g r a n t i n g  p r e l i m i n a r y  i n j u n c t i v e  

r e l i e f ,  a t  2 0 - 2 1 .  A l t h o u g h  t h e  c o u r t ' s  r e a s o n i n g  h e r e  i s  n o t

3 E v e n  b e f o r e  P o e l k e r  a n d  W e b s t e r  w e r e  d e c i d e d ,  o n e  f e d e r a l  
c i r c u i t  c o u r t  s t r o n g l y  i m p l i e d  t h a t  a  p r i v a t e ,  n o n d e n o m i n a t i o n a l  
h o s p i t a l  i s  n o t  r e q u i r e d  t o  m ake  i t s  f a c i l i t i e s  a v a i l a b l e  f o r  t h e  
p e r f o r m a n c e  o f  e l e c t i v e  a b o r t i o n s ,  e v e n  i f  t h e  h o s p i t a l  i s  
o t h e r w i s e  a c t i n g  u n d e r  c o l o r  o f  s t a t e  l a w ,  i f  i t s  r e f u s a l  i s  
b a s e d  o n  m o r a l  o r  r e l i g i o u s  g r o u n d s .  I n  Doe v .  C h a r l e s t o n  A r e a  
M e d i c a l  C e n t e r .  I n c . , 529 F . 2 d  6 3 8 ,  6 4 2 - 4 4  & n n .  7 ,  11 ( 4 t h  C i r .  
1 9 7 5 ) ,  t h e  c o u r t  h e l d  t h a t  a  f e d e r a l  " c o n s c i e n c e  c l a u s e "  (42  
U . S . C .  § 3 0 0 a - 7 ( a )  ( 2 ) ( A ) ) f o r  f a c i l i t i e s  c o n s t r u c t e d  w i t h  H i l l -  
B u r t o n  f u n d s  d i d  n o t  im m u n iz e  a  q u a s i - p u b l i c  h o s p i t a l  f r o m  s u i t  
w h e r e  t h e  h o s p i t a l ' s  r e f u s a l  t o  m ak e  i t s  f a c i l i t i e s  a v a i l a b l e  f o r  
t h e  p e r f o r m a n c e  o f  e l e c t i v e  a b o r t i o n s  w a s  b a s e d  o n  a  p re -E .Q £  
s t a t u t e  p r o h i b i t i n g  n o n t h e r a p e u t i c  a b o r t i o n s  a n d  n o t  u p o n  
i n s t i t u t i o n a l  r e l i g i o u s  o r  m o r a l  c o n v i c t i o n s .



e n t i r e l y  c l e a r ,  t h e  c o u r t  a p p e a r s  t o  s u g g e s t  t h a t  a  s t a t u t o r y
i

r i g h t  o f  c o n s c i e n c e  may b e  r a i s e d  o n l y  a g a i n s t  o n e  a s s e r t i n g  a ' 

s t a t u t o r y , n o t  a  c o n s t i t u t i o n a l . r i g h t  o f  a c c e s s .  T h u s ,  b e f o r e  

t h e  A l a s k a  C o n s t i t u t i o n  was  am en d ed  t o  i n c l u d e  a r i g h t  o f  p r i v a c y  

( a n d ,  a r g u e n d o , a  r i g h t  t o  a b o r t i o n ) , a  h o s p i t a l  m i g h t  r e f u s e ,  on  

t h e  b a s i s  o f  § 1 8 . 1 6 . 0 1 0 ( b ) ,  t o  a l l o w  i t s  f a c i l i t i e s  t o  b e  u s e d  

f o r  t h e  p e r f o r m a n c e  o f  a b o r t i o n s  m ade  l e g a l  b y  t h e  s a m e  s t a t u t e .  

H o w ev e r ,  s u c h  r e f u s a l  w o u ld  b e  o f  n o  a v a i l  a f t e r  t h e  s t a t e  

c o n s t i t u t i o n  w a s  a m e n d e d  t o  i n c l u d e  a  s p e c i f i c , r i g h t  o f  p r i v a c y  

a n d ,  by  e x t e n s i o n ,  a  r i g h t  t o  a b o r t i o n .

N e i t h e r  t h e  c o u r t  n o r  p l a i n t i f f s ,  h o w e v e r ,  c i t e  c a s e s  f r o m  

t h i s  C o u r t  o r  a n y  o t h e r  s t a t e  c o u r t  h o l d i n g  t h a t  a  c o n s t i t u t i o n a l  

r i g h t  t o  a b o r t i o n  o v e r r i d e s  a n  o t h e r w i s e  a p p l i c a b l e  s t a t u t o r y  

c o n s c i e n c e  c l a u s e .  To a r g u e ,  a s  p l a i n t i f f s  h a v e  (Memorandum i n  

S u p p o r t  o f  P l a i n t i f f s '  C r o s s - M o t i o n  f o r  Summ ary  J u d g m e n t  a n d  i n  

O p p o s i t i o n  t o  D e f e n d a n t s '  M o t i o n  f o r  S um m ary  J u d g m e n t  a t  5 8 - 6 0  &. 

n . 3 8 ) ,  t h a t  a  c o n s t i t u t i o n a l  c l a i m  n e c e s s a r i l y  t r u m p s  a  s t a t u t o r y  

d e f e n s e  s i m p l y  b e g s  t h e  q u e s t i o n  b e f o r e  t h i s  C o u r t  a n d  c o n c e a l s  

t h e  p a u c i t y  o f  a u t h o r i t y  i n  s u p p o r t  o f  t h e i r  a r g u m e n t .  No s t a t e  

c o u r t  h a s  h e l d ,  o n  s t a t e  a s  o p p o s e d  t o  f e d e r a l  c o n s t i t u t i o n a l  

g r o u n d s ,  t h a t  p u b l i c  ( o r  q u a s i - p u b l i c )  h o s p i t a l s  m u s t  m ake  t h e i r  

f a c i l i t i e s  a v a i l a b l e  f o r  t h e  p e r f o r m a n c e  o f  e l e c t i v e  a b o r t i o n s /

4 I n  a d d i t i o n  t o  t h e  f e d e r a l  c a s e s  p r e v i o u s l y  d i s c u s s e d  i n  
t h e  t e x t ,  t h e  f o l l o w i n g  f e d e r a l  c o u r t s  h e l d  t h a t  a  p u b l i c  
h o s p i t a l  c o u l d  n o t  r e l y  on  a  s t a t e  " c o n s c i e n c e  c l a u s e "  a s  t h e  
b a s i s  f o r  i t s  r e f u s a l  t o  a l l o w  i t s  f a c i l i t i e s  t o  b e  u s e d  f o r  t h e  
p e r f o r m a n c e  o f  a b o r t i o n s  b e c a u s e  s u c h  a  p o l i c y  i n t e r f e r e d  w i t h  
t h e  r i g h t  t o  a b o r t i o n  r e c o g n i z e d  i n  R o e  v .  W ad e ; W o l f e  v .  
S c h r o e r i n q . 5 4 1  F . 2 d  5 2 3 ,  52-7-28 ( 6 t h  C i r .  1 9 7 6 )  ( K e n t u c k y ) ;



A t  l e a s t  t w e n t y - e i g h t  S t a t e s ,  i n  a d d i t i o n  t o  A l a s k a ,  h a v e
i

c o n s c i e n c e  c l a u s e s  t h a t  a p p l y  t o  p u b l i c ,  a s  w e l l  a s  p r i v a t e ,  

i n s t i t u t i o n s . 5 N o t  o n e  o f  t h e s e  s t a t u t e s  h a s  b e e n  s t r u c k  down 

o r  l i m i t e d  i n  i t s  a p p l i c a t i o n  t o  p r i v a t e  i n s t i t u t i o n s  o n  s t a t e  

c o n s t i t u t i o n a l  g r o u n d s ,  e v e n  t h o u g h  c o u r t  d e c i s i o n s  i n  s e v e r a l  o f  

t h e s e  S t a t e s  r e c o g n i z e  a b o r t i o n  r i g h t s  u n d e r  t h e i r  s t a t e  

c o n s t i t u t i o n s . 6 T h e  a b s e n c e  o f  s u c h  a u t h o r i t i e s  i n d i c a t e s  t h e  

u n p r e c e d e n t e d  n a t u r e  o f  t h e  l o w e r  c o u r t ' s  j u d g m e n t .

I t  i s  e v i d e n t  t h a t  t h e  l e g i s l a t u r e ' s  i n t e n t i o n  i n  i n c l u d i n g  

a  c o n s c i e n c e  c l a u s e  i n  t h e  A l a s k a  a b o r t i o n  s t a t u t e  i n  1970  w as  t o  

p r o t e c t  t h e  r i g h t  o f  i n s t i t u t i o n s  a n d  i n d i v i d u a l s  n o t  t o  

p a r t i c i p a t e  i n  a  p r o c e d u r e  ( i . e . ,  a b o r t i o n )  t h a t  w a s  b e i n g  made

H o d a s o n  v .  L a w s o n . 54 2  F . 2 d  1 3 5 0 ,  1 3 5 6  ( 8t h  C i r .  1 9 7 6 )
( M i n n e s o t a )  ; O r r  v .  K o e f o o t . 377  F .  S u p p .  6 7 3 ,  6 8 3 - 8 4  (D. N eb .  
1 9 7 4 )  ( N e b r a s k a ) . T h e s e  d e c i s i o n s ,  o f  c o u r s e ,  a r e  n o  l o n g e r  
v a l i d  i n  l i g h t  o f  t h e  S u p r e m e  C o u r t ' s  s u b s e q u e n t  o p i n i o n s  i n  
P o e l k e r  v .  Doe a n d  W e b s t e r  v .  R e p r o d u c t i v e  H e a l t h  S e r v i c e s .

5 A r k .  Code  A nn .  § 2 0 - 1 6 - 6 0 1  (b )  ( 1 9 9 1 ) ;  C o l o .  R e v .  S t a t .  §
1 8 - 6 - 1 0 4  ( 1 9 9 0 ) ;  D e l .  C o d e  A n n .  t i t .  2 4 ,  § 1 7 9 1 ( b )  ( 1 9 8 7 ) ;  F l a .  
S t a t .  A n n .  § 3 9 0 . 0 0 1 ( 8 )  ( 1 9 9 3 ) ;  G e o .  Code  A nn .  § 1 6 - 1 2 - 1 4 2
( 1 9 9 4 ) ;  Haw. R e v .  S t a t .  § 4 5 3 - 1 6 ( d )  ( 1 9 8 5 ) ;  I d a h o  C o d e  § 1 8 - 6 1 2
( 1 9 8 7 ) ;  1 1 1 .  Comp. S t a t .  c h .  7 4 5 ,  §§ 3 0 / l ( b ) ,  7 0 / 9  ( 1 9 9 4 ) ;  I n d .  
S t a t .  A n n .  § 1 6 - 2 1 - 8 - 7  ( B u r n s  1 9 9 3 ) ;  K an .  S t a t .  Ann .  § 6 5 - 4 4 4
( 1 9 9 2 ) ;  K y .  R e v .  S t a t .  § 3 1 1 . 8 0 0 ( 1 )  ( 1 9 9 5 ) ;  L a .  R e v .  S t a t .  §
4 0 : 1 2 9 9 . 3 3  (C) ( 1 9 9 2 ) ;  Me. R e v .  S t a t .  A nn .  t i t .  2 2 ,  § 1591  ( 1 9 9 2 ) ;
Md. A n n .  C o d e ,  H e a l t h - G e n .  § 2 0 - 2 1 4 ( b )  ( 1 9 9 5  S u p p . ) ;  M i c h .  Comp. 
Laws  A n n .  § 3 3 3 . 2 0 1 8 1  ( 1 9 9 2 ) ;  M i n n .  S t a t .  A nn .  § 1 4 5 . 4 1 4  ( 1 9 8 9 ) ;  
Mo. A n n .  S t a t .  § 1 9 7 . 0 3 2  ( 1 9 8 3 ) ,  s e e  a l s o  § 1 8 8 . 2 1 5  ( 1 9 9 6  S u p p . ) ;  
N e b .  R e v .  S t a t .  § 2 8 - 3 3 7  ( 1 9 8 9 ) ;  N . J .  S t a t .  A nn .  § 2 A :6 5 A -2  
( 1 9 8 7 ) ;  N .M . S t a t .  § 3 0 - 5 - 2  ( 1 9 9 4 ) ;  N .C .  G e n .  S t a t .  § 1 4 - 4 5 . 1 ( f )
( 1 9 9 3 ) ;  N . D .  C e n t .  C ode  § 2 3 - 1 6 - 1 4  ( 1 9 9 1 ) ;  O h i o  R e v .  C ode  § 3 0 - 5 -  
2 ( 1 9 9 4 ) ;  P a .  C o n s .  S t a t .  A n n .  t i t .  1 8 ,  § 3 2 1 5 ( a ) ,  - ( b )  (1 9 8 3  & 
1 9 9 5  S u p p . ) ;  S . D .  C o d .  L aw s  § 3 4 - 2 3 A - 1 4  ( 1 9 9 4 ) ;  T e n n .  Code  A n n .  § 
3 9 - 1 5 - 2 0 4  ( 1 9 9 1 ) ;  V a . C o d e  § 1 8 . 2 - 7 5  ( 1 9 8 8 ) ;  W is .  S t a t .  A nn .  § 
2 5 3 . 0 9  ( 1 9 9 5  S u p p . ) .

6 S e e , e . g . ,  I n  r e  T . W . . 5 5 1  S o . 2d  1 1 8 6  ( F l a .  1 9 8 9 ) ;  Women 
o f  t h e  S t a t e  o f  M i n n e s o t a  v .  G o m e z . 542 N .W .2 d  17 ( M in n .  1 9 9 5 ) .
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l e g a l . 7 T h a t  a b o r t i o n  may h a v e  b e e n  p l a c e d  o n  a  s t r o n g e r  l e g a l  

f o u n d a t i o n  w i t h  t h e  a d o p t i o n  o f  t h e  p r i v a c y  a m e n d m e n t  i n  1972  

( w h i c h  a m i c i  d o  n o t  c o n c e d e )  d o e s  n o t  m ake  d e f e n d a n t s '  a n d  

o t h e r s '  r e l i a n c e  on t h e  c o n s c i e n c e  c l a u s e  a n y  w e a k e r .  T h e r e  i s  

n o  s u p p o r t  i n  t h e  l a w  f o r  t h e  l o w e r  c o u r t ' s  u n s t a t e d  c o n c l u s i o n  

t h a t  r e c o g n i t i o n  o f  a  s t a t e  r i g h t  t o  a b o r t i o n ,  i n  a n d  o f  i t s e l f ,  

o v e r r i d e s  t h e  r i g h t s  o f  c o n s c i e n c e — s t a t u t o r y  o r  c o n s t i t u t i o n a l —  

o f  i n s t i t u t i o n s  an d  i n d i v i d u a l s .

c .  U n d e r  A l a s k a  s t a t .  § 1 8 . 1 6 . 0 1 0 ( b ) ,  A Q u a 3 i - P u b l i c  
I n s t i t u t i o n  May E x p r e s s  A C o n s c i e n t i o u s  O b j e c t i o n  To A b o r t i o n .

The  h e a r t  o f  t h e  l o w e r  c o u r t ' s  o p i n i o n  may b e  f o u n d  i n  i t s  

v i e w  t h a t  a  q u a s i - p u b l i c  i n s t i t u t i o n  i s  n o t  e n t i t l e d  t o  e x p r e s s  a  

c o n s c i e n t i o u s  o b j e c t i o n  t o  a b o r t i o n .  S e e  O r d e r  o f  F e b r u a r y  9 ,  

1 9 9 3 ,  g r a n t i n g  p r e l i m i n a r y  i n j u n c t i v e  r e l i e f ,  a t  2 1 - 2 2 .  B u t  t h i s  

t h i r d  r e a s o n  f o r  i g n o r i n g  t h e  A l a s k a  c o n s c i e n c e  c l a u s e  i s  no  m o r e  

p e r s u a s i v e  t h a n  t h e  f i r s t  t w o .  T h e  c o u r t  c i t e s  o n e  A t t o r n e y  

G e n e r a l  O p i n i o n  f rom  1 9 7 8 ,  1 9 7 8  Op. A t t ' y  G e n .  No.  8 ( F o r m a l ) ,  

a n d  one  d e c i s i o n  f rom  t h e  New J e r s e y  S u p r e m e  C o u r t ,  Doe v .

7 T h e  M a r c h  25 ,  1 9 7 0 ,  r e p o r t  b y  m e m b e r s  o f  t h e  S e n a t e  
J u d i c i a r y  C o m m i t t e e  who v o t e d  t o  p a s s  t h e  b i l l  n o t e d  t h a t  " t h e  
b i l l  f o r c e s  n o  woman t o  g e t  a n  a b o r t i o n ,  n o  d o c t o r  t o  p e r f o r m  a n  
a b o r t i o n  a n d  n o t  h o s p i t a l  t o  p e r m i t  a n  a b o r t i o n . "  R e p o r t  by  
Members  o f  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  v o t i n g  " d o  p a s s "  i n  
s u p p o r t  o f  J u d i c i a r y  C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  5 2 7 ,  a n  
A c t  r e l a t i n g  t o  A b o r t i o n s . "  S e n a t e  J o u r n a l  S u p p .  No.  1 0 ,  M a r c h  
2 5 ,  1 970 ,  p .  2 .  The A p r i l  9 ,  1 9 7 0 ,  r e p o r t  o f  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  s t a t e d ,  i n  p a r t ,  t h a t  " [ t ] h e  b i l l  a l s o  p r c / i d e s  t h a t  a  
h o s p i t a l  o r  p e r s o n  i s  n o t  r e q u i r e d  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n  
a n d  n e i t h e r  s h a l l  a  h o s p i t a l  o r  p e r s o n  b e  h e l d  l i a b l e  f o r  
r e f u s i n g  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n . "  J u d i c i a r y  C o m m i t t e e  
R e p o r t  on  CS f o r  S e n a t e  B i ) 1 52 7  (HWE), H o u s e  J o u r n a l  S u p p .  No .  
1 2 ,  A p r i l  9 ,  1 9 70 .  p .  3 .  T h e  s a m e  R e p o r t  r e i t e r a t e d  t h a t  
" [ j ] i m m u n i t y  f r o m  l i a b i l i t y  i s  g r a n t e d  t o  a  h o s p i t a l  o r  o t h e r  
p e r s o n  f o r  r e f u s i n g  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n . "  I d .



B r i d g e t o n  H o s p .  A s s ' n .  I n c . . 366  A . 2d  641 ( N . J .  1 9 7 6 ) ,  c e r t . 

d e n i e d . 433 U . S .  914 ( 1 9 7 7 ) .  N e i t h e r  i s  p e r s u a s i v e .

T h e  A t t o r n e y  G e n e r a l  O p i n i o n  w a s  i s s u e d  i n  r e s p o n s e  t o  a 

r e q u e s t  t o  e v a l u a t e  a  p r o p o s e d  b i l l  r e g u l a t i n g  a b o r t i o n ,  n o t  t h e  

e x i s t i n g  l a w  a d o p t e d  i n  1 9 7 0 .  One p r o v i s i o n  o f  t h e  p r o p o s e d  b i l l  

w o u l d  h a v e  r e l i e v e d  a l l  p h y s i c i a n s ,  c l i n i c s ,  s u r g i c a l  c e n t e r s ,  

a n d  t h e i r  e m p l o y e e s  f r o m  a n y  d u t y  t o  p e r f o r m  a n  a b o r t i o n  o v e r  

t h e i r  o b j e c t i o n  i n  w r i t i n g .  T h e  A t t o r n e y  G e n e r a l  e x p r e s s e d  t h e  

v i e w  t h a t  a n  i n s t i t u t i o n a l  r i g h t  o f  c o n s c i e n c e  i s  l i m i t e d  t o  

" s e c t a r i a n "  h o s p i t a l s ,  a n d  t h a t  " n o n s e c t a r i a n  h o s p i t a l s  b u i l t  o r  

o p e r a t i n g  w i t h  p u b l i c  s u p p o r t  w o u l d  b e  f o o l i s h  t o  r e l y  on  i t . "  

19 7 8  Op.  A t t ' y  G en .  No. 8 ( F o r m a l )  a t  13 ( F e b .  1 0 ,  1 9 7 8 ) ,  The  

t w o  l o w e r  f e d e r a l  c o u r t  d e c i s i o n s  c i t e d  i n  s u p p o r t  o f  t h i s  

c o n c l u s i o n — N v b e r q  v .  C i t y  o f  V i r g i n i a . 4 9 5  F . 2 d  1 3 4 2  ( 8t h  C i r .  

1 9 7 4 ) ,  a p p e a l  d i s m i s s e d . 41 9  U . S .  91  ( 1 9 7 4 ) ,  a n d  Doe v .  H a l e  

H o s p i t a l . 5 00  F . 2 d  144 ( 1 s t  C i r .  1 9 7 4 ) ,  c e r t , d e n i e d , 42 0  U . S .

9 0 7  ( 1 9 7 5 ) — m u s t  b e  r e g a r d e d  a s  h a v i n g  b e e n  r e j e c t e d  b y  t h e  

S u p r e m e  C o u r t ' s  d e c i s i o n s  i n  P o e l k e r  v .  D o e , a n d  W e b s t e r  v .  

R e p r o d u c t i v e  H e a l t h  S e r v i c e s . 8

8 A f t e r  t h e  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  P o e l k e r , d e f e n d a n t s  
i n  t h e  N v b e r g  c a s e  s o u g h t  t o  v a c a t e  t h e  i n j u n c t i o n  t h a t  h a d  b e e n  
i s s u e d  f o r b i d d i n g  th e m  f r o m  i m p l e m e n t i n g  a  r e s o l u t i o n  p r o h i b i t i n g  
s t a f f  p h y s i c i a n s  f r o m  u s i n g  t h e  f a c i l i t i e s  o f  t h e  l o c a l  m u n i c i p a l  
h o s p i t a l  t o  p e r f o r m  a b o r t i o n s  e x c e p t  t o  s a v e  t h e  m o t h e r ' s  l i f e .  
T h e  c o u r t  o f  a p p e a l s ,  n o t i n g  t h a t  t h e  woman r e f u s e d  a n  a b o r t i o n  
i n  P o e l k e r  w a s  i n d i g e n t ,  a f f i r m e d  t h e  d i s t r i c t  c o u r t ' s  d e n i a l  o f  
r e l i e f ,  e x p l a i n i n g  t h a t  " t h e r e  i s  a  f u n d a m e n t a l  d i f f e r e n c e  
b e t w e e n  p r o v i d i n g  d i r e c t  f u n d i n g  t o  e f f e c t  t h e  a b o r t i o n  d e c i s i o n  
a n d  a l l o w i n g  s t a f f  p h y s i c i a n s  t o  p e r f o r m  a b o r t i o n s  a t  a n  e x i s t i n g  
p u b l i c l y  o w n e d  h o s p i t a l . "  N v b e r q  v .  C i t y  o f  V i r g i n i a . 667 F . 2 d  
7 5 4 ,  758- ( 8 t h  C i r .  1 9 8 2 ) ,  a p p e a l  d i s m i s s e d . 46 2  U . S .  1 1 2 5  ( 1 9 8 3 ) .  
I n  W e b s t e r , t h e  S u p r e m e  C o u r t ,  a f t e r  c i t i n g  a n d  q u o t i n g  t h i s



l o w e r  c o u r t ,  t h e  A l a s k a  A t t o r n e y  G e n e r a l  " g u e s s [ e d ] "  t h a t  t h e  •

A l a s k a  S u p r e m e  C o u r t  w o u l d  n o t  f o l l o w  t h e  d e c i s i o n  i n  P o e l k e r

b e c a u s e  t h i s  C o u r t  " h a s  p r o v i d e d  g r e a t e r  p r o t e c t i o n  f o r  t h e

i n d i v i d u a l  a s  a g a i n s t  g o v e r n m e n t a l  r e g u l a t i o n  a n d  c o n t r o l  u n d e r

t h e  s t a t e  c o n s t i t u t i o n  t h a n  h a s  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t

u n d e r  t h e  f e d e r a l  c o n s t i t u t i o n . "  1978  Op. A t t ' y  G e n .  N o .  15

( F o r m a l ) ,  a t  2 - 3  (M a rc h  3 1 ,  1 9 7 8 ) .  W h e t h e r  t h e  A t t o r n e y  G e n e r a l ' 3

" g u e s s "  w i l l  p r o v e  t o  b e  c o r r e c t  i s  t h e  p r e c i s e  i s s u e  t o  b e

d e c i d e d .  M o r e o v e r ,  a s  t h e  d e f e n d a n t s  a n d  o t h e r  a m i c i  h a v e

a r g u e d ,  t h e  c o n s c i e n c e  c l a u s e  d o e s  p r o t e c t  t h e  c o n s t i t u t i o n a l

r i g h t s  o f  i n d i v i d u a l s ,  a c t i n g  t h r o u g h  t h e i r  i n s t i t u t i o n s ,  n e t  t o

p a r t i c i p a t e  i n  m e d i c a l  p r o c e d u r e s  t h e y  d eem  m o r a l l y  a b h o r r e u t .

[ E J x c l u s i o n  o f  h e a l t h  c a r e  i n s t i t u t i o n s  f r o m  l a w s  
p r o t e c t i n g  c o n s c i e n c e  c a n  n o t  b e  r e c o n c i l e d  w i t h  o th '* . r  
l e g a l  d o c t r i n e s  p r o t e c t i n g  t h e  r i g h t s  o f  c o n s c i e n c e .
F o r  e x a m p l e ,  t o  p r o t e c t  i n d i v i d u a l  r i g h t s  o f  c o n s c i e n c e  
i n  t h e  p r o v i s i o n  o f  h e a l t h  s e r v i c e  b u t  d e n y  p r o t e c t i o n  
t o  c o l l e c t i v e  ( e n t i t y )  f o r m s  o f  i n d i v i d u a l  c o n d u c t  i s  
r a t h e r  l i k e  a r g u i n g  t h a t  t h e  f i r s t  a m e n d m e n t  p r o t e c t s  
o n l y  i n d i v i d u a l  s p e e c h  ( d i r e c t ,  p e r s o n - t o - p e r s o n ,  
n a t u r a l ,  v o i c e  c o m m u n i c a t i o n ,  o r  p e r s o n a l l y - w r i t t e n ,  
p e r s o n a l l y - d e l i v e r e d  l e t t e r s )  b u t  n o t  c o l l e c t i v e  s p e e c h  
( f o r  e x a m p l e ,  b y  c o r p o r a t i o n s ,  o r  v i a  t e l e v i s i o n ,  

b o o k s ,  o r  n e w s p a p e r s — w h i c h  a r e  c o l l e c t i v e ,  
i n s t i t u t i o n a l  e f f o r t s ) .

Lynn D. W a r d l e ,  " P r o t e c t i n g  t h e  R i g h t s  o f  C o n s c i e n c e  o f  H e a l t h

C a r e  P r o v i d e r s , "  14 J .  L e g a l  Med.  1 7 7 ,  187 ( 1 9 9 3 ) .

I n  a n  O p i n i o n  i s s u e d  s e v e n  w e e k s  a f t e r  t h e  o n e  c i t e d  b y  t h e

p a s s a g e ,  49 2  U . S .  a t  5 0 3 ,  r e j e c t e d  t h i s  r e a s o n i n g ,  s t a t i n g ,  " I f  
t h e  S t a t e  may 'm a k e  a  v a l u e  j u d g m e n t  f a v o r i n g '  c h i l d b i r t h  o v e r  
a b o r t i o n  a n d  . . . i m p l e m e n t  t h a t  j u d g m e n t  b y  t h e  a l l o c a t i o n  o f  
p u b l i c  f u n d s , '  . . . s u r e l y  i t  may d o  s o  t h r o u g h  t h e  a l l o c a t i o n  
o f  o t h e r  p u b l i c  r e s o u r c e s ,  s u c h  a s  h o s p i t a l s  a n d  m e d i c a l  s t a f f . "  
I d . a t  5 1 0  ( c i t a t i o n  o m i t t e d ) .



I n  B r i d g e t o n , t h e  o t h e r  a u t h o r i t y  c i t e d  by  t h e  l o w e r  c o u r t ,
I •

t h e  New J e r s e y  S u p r e m e  C o u r t  i n i t i a l l y  h e l d  t h a t  a  q u a s i - p u b l i c '

h o s p i t a l  h a s  a n  e n f o r c e a b l e  common l a w  d u t y  t o  m ake  a v a i l a b l e  t h e

f u l l  r a n g e  o f  m e d i c a l  s e r v i c e s  w h i c h  i t  i s  q u a l i f i e d  t o  p r o v i d e ,

i n c l u d i n g  e l e c t i v e  a b o r t i o n s .  Do e  v .  B r i d g e t o n  H o s p .  A s s ' n .  I n c . .

3 6 6  A. 2d  a t  6 4 3 - 4 7 .  W h i l e  t h e  c a s e  w as  p e n d i n g  i n  t h e  s t a t e

s u p r e m e  c o u r t ,  t h e  New J e r s e y  L e g i s l a t u r e  e n a c t e d  a  c o n s c i e n c e

c l a u s e  i n t e n d e d  t o  p r o t e c t  t h e  r i g h t s  o f  b o t h  p u b l i c  a n d  p r i v a t e

h e a l t h  c a r e  i n s t i t u t i o n s .  T h e  New J e r s e y  S u p r e m e  C o u r t ,  c i t i n g

t h e  s a m e  t w o  f e d e r a l  c a s e s  r e l i e d  u p o n  b y  t h e  A l a s k a  A t t o r n e y

G e n e r a l  i n  h i s  1978  O p i n i o n ,  h e l d  t h a t  11 [ f ] o r  t h e  s t a t e  t o

f r u s t r a t e  [ t h e  a b o r t i o n ]  r i g h t  b y  i t s  a c t i o n  w o u l d  b e  v i o l a t i v e

o f  t h e  c o n s t i t u t i o n a l  g u a r a n t e e . "  I d .  a t  6 4 7 .  I n  v i e w  o f  t h e

S u p r e m e  C o u r t ' s  r e j e c t i o n  o f  t h e  r e a s o n i n g  o f  N v b e r q  v .  C i t y  o f

Vi r g i n i a  a n d  Doe v .  H a l e  H o s p i t a l 9 i n  P o e l k e r  v .  Doe a n d  W e b s t e r

v .  R e p r o d u c t i v e  H e a l t h  S e r v i c e s , t h e  l o w e r  c o u r t ' s  r e l i a n c e  on

B r i d g e t o n  w a s  c l e a r l y  m i s p l a c e d .  M o r e o v e r ,  t h e  r e a s o n i n g ,  i f  n o t

t h e  r e s u l t ,  i n  B r i d g e t o n  w a s  c a l l e d  i n t o  q u e s t i o n  b y  t h e  New

J e r s e y  S u p r e m e  C o u r t ' s  l a t e r  d e c i s i o n  i n  R i g h t  t o  C h o o s e  v .

B y r n e ,  4 5 0  A . 2d  925  ( N . J .  1 9 8 2 ) . 10

9 I t  a l s o  m u s t  b e  n o t e d  t h a t ,  u n l i k e  t h e  A l a s k a  c o n s c i e n c e  
c l a u s e ,  w h i c h  a p p l i e s  t o  a n y  h o s p i t a l ,  t h e  M a s s a c h u s e t t s  
c o n s c i e n c e  c l a u s e  a t  i s s u e  i n  Doe v .  H a l e  H o s p i t a l  a p p l i e s  o n l y  
t o  a  " p r i v a t e l y  c o n t r o l l e d  h o s p i t a l  o r  o t h e r  h e a l t h  f a c i l i t y . "  
M a s s .  G e n .  Laws A n n . ,  c h .  2 7 2 ,  § 21B ( 1 9 9 0 ) .

10 A f t e r  t h e  S u p r e m e  C o u r t  d e c i d e d  P o e l k e r . t h e  New J e r s e y  
c o u r t s  r e f u s e d  t o  g r a n t  t h e  d e f e n d a n t  h o s p i t a l  r e l i e f  f r o m  t h e  
New J e r s e y  S u p r e m e  C o u r t ' s  j u d g m e n t  i n  t h e  m i s t a k e n  b e l i e f  t h a t  
P o e l k e r  w a s  a p u b l i c  f u n d i n g , n o t  a  p u b l i c  a c c e s s , c a s e .  S e e  Doe 
v .  B r i d g e t o n  H o s p .  A s s ' n .  I n c . . 389  A . 2d 526 ( N . J .  S u p e r .  C t .  Law



I n  R i g h t  t o  C h o o s e , t h e  New J e r s e y  S u p rem e  C o u r t  h e l d  t h a t  

New J e r s e y  c o u l d  n o t  c h o o s e  t o  f u n d  c h i l d b i r t h  b u t  n o t  " m e d i c a l l y  

n e c e s s a r y "  a b o r t i o n s  f o r  i n d i g e n t  women. A c c o r d i n g l y ,  t h e  c o u r t  

c o n s t r u e d  a  s t a t e  s t a t u t e  l i m i t i n g  p u b l i c  f u n d i n g  o f  a b o r t i o n s  t o  

t h o s e  n e c e s s a r y  t o  s a v e  t h e  l i f e  o f  t h e  m o t h e r  t o  i n c l u d e  " a l l  

a b o r t i o n s  t h a t  a r e  m e d i c a l l y  . n e c e s s a r y  t o  p r e s e r v e  t h e  m o t h e r ' s  

l i f e  o r  h e a l t h . "  450  A . 2d  a t  9 4 1 .  T h e  c o u r t ,  h o w e v e r ,  h e l d  t h a t  

" t h e  New J e r s e y  C o n s t i t u t i o n  d o e s  n o t  r e q u i r e  t h e  f u n d i n g  o f  

e l e c t i v e ,  n o n t h e r a p e u t i c  a b o r t i o n s , "  i d .  a t  9 2 8 ,  a n d  t h a t  " t h e  

S t a t e  may p u r s u e  i t s  i n t e r e s t  i n  p o t e n t i a l  l i f e  b y  e x c l u d i n g  

t h o s e  a b o r t i o n s  f r o m  t h e  [ s t a t e ]  M e d i c a i d  p r o g r a m . "  I c | .  a t  9 3 7 .  

R e j e c t i n g  J u s t i c e  P a s h m a n ' s  v i e w  t h a t  New J e r s e y  w a s  r e q u i r e d  t o  

f u n d  a l l  a b o r t i o n s  f o r  i n d i g e n t  women, t h e  c o u r t  s t a t e d  t h a t  " t h e  

f l a w  i n  h i s  a n a l y s i s  i s  i n  f a i l i n g  t o  r e c o g n i z e  t h a t  t h e  r i g h t  o f  

t h e  i n d i v i d u a l  i s  f r e e d o m  f r o m  u n d u e  g o v e r n m e n t a l  i n t e r f e r e n c e ,  

n o t  a n  a s s u r a n c e  o f  g o v e r n m e n t  f u n d i n g . "  I d .  a t  93 5  n . 5 .  C l e a r l y ,  

t h e  New J e r s e y  S u p r e m e  C o u r t ' s  h o l d i n g  i n  R i g h t  t o  C h o o s e , t h a t  

New J e r s e y  h a s  no  o b l i g a t i o n  u n d e r  t h e  s t a t e  c o n s t i t u t i o n  t o  f u n d  

e l e c t i v e  a b o r t i o n s  f o r  i n d i g e n t  women,  s t r o n g l y  s u g g e s t s  t h a t  

p u b l i c  ( o r  q u a s i - p u b l i c )  h o s p i t a l s  h a v e  n o  o b l i g a t i o n  t o  m ak e  

t h e i r  f a c i l i t i e s  a v a i l a b l e  f o r  t h e  p e r f o r m a n c e  o f  e l e c t i v e  

a b o r t i o n s  f o r  a n y  women, i n d i g e n t  o r  o t h e r w i s e .

A l t h o u g h  n o t  m e n t i o n e d  i n  t h e  l o w e r  c o u r t ' s  O p i n i o n ,  

p l a i n t i f f s  a r g u e d  b e l o w  ( a n d  may b e  e x p e c t e d  t o  a r g u e  o n  a p p e a l )  

t h a t  a  s t a t e  s t a t u t e  c a n n o t  c o n f e r  u p o n  a  p u b l i c  ( o r  q u a s i -

D iv .  1 9 7 8 ) ,  a f f i d ,  403 A . 2d  9 6 5  ( N . J .  S u p e r .  C t .  A p p . D i v .  1 9 7 9 ) .



p u b l i c )  h o s p i t a l  t h e  r i g h t  t o  a s s e r t  '  c o n s c i e n t i o u s  o b j e c t i o n  t o
t

a b o r t i o n .  Memorandum i n  S u p p o r t  o f  P l a i n t i f f s / C r o s s - M o t i o n  f o r  

Summary J u d g m e n t  a n d  i n  O p p o s i t i o n  t o  D e f e n d a n t s '  M o t i o n  f o r  

Summary J u d g m e n t  a t  7 1 - 7 3 .  I f ,  h o w e v e r ,  t h e  S t a t e  m ay  m a n d a t e  a  

p o l i c y  f o r b i d d i n g  t h e  u s e  o f  p u b l i c  f a c i l i t i e s  f o r  p e r f o r m a n c e  o f  

n o n t h e r a p e u t i c  a b o r t i o n s ,  i t  i s  d i f f i c u l t  t o  u n d e r s t a n d  why t h e  

S t a t e  may n o t  a l s o  p e r m i t  t h e  g o v e r n i n g  b o a r d s  o f  p u b l i c  a n d  

q u a s i - p u b l i c  h o s p i t a l s  t o  a d o p t  s u c h  p o l i c i e s  a s  a  m a t t e r  o f  

c o n s c i e n c e .  C o n t r a r y  t o  p l a i n t i f f s '  v i e w ,  l e g i s l a t i v e  d e f e r e n c e  

i n  s u c h  m a t t e r s  w o u l d  n o t  c o n s t i t u t e  a n  E s t a b l i s h m e n t  C l a u s e  

v i o l a t i o n  a n y  m o r e  t h a n  a  b l a n k e t  s t a t e  p o l i c y  w o u l d .  S e e  H a r r i s  

V. M cR a e . 4 4 8  U . S .  2 9 7 ,  3 1 8 - 2 0  ( 1 9 8 0 )  ( r e j e c t i n g  E s t a b l i s h m e n t  

C l a u s e  c l a i m  a g a i n s t  t h e  Hyde  A m e n d m e n t) . 11 T h i s  C o u r t ,  t o o ,  

h a s  r e c o g n i z e d  t h a t  " t h e  f a c t  t h a t  s e c t a r i a n  b e l i e f s  may  b e  

e n t e r t a i n e d  b y  t h o s e  p e r s o n s  [ a c t i n g  o n  b e h a l f  o f  a  p u b l i c  

i n s t i t u t i o n ]  d o e s  n o t  b a r  [ t h a t  i n s t i t u t i o n ]  f r o m  a c h i e v i n g  i t s  

v a l i d  s e c u l a r  g o a l [ s ]  . . . . "  L i e n  v .  C i t y  o f  K e t c h i k a n . 383 

P . 2 d  7 2 1 ,  7 2 4  ( A l a s k a  1 9 6 3 ) .

I n  C h r i s m a n  v .  S i s t e r s  o f  S t .  J o s e p h  o f  P e a c e . 5 0 6  F . 2 d  308 

( 9 t h  C i r .  1 9 7 4 ) ,  t h e  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  r e j e c t e d  a n  

E s t a b l i s h m e n t  C l a u s e  c h a l l e n g e  t o  a  f e d e r a l  s t a t u t e  w h i c h

11 S i g n i f i c a n t l y ,  i n  t h e  R i g h t  t o  C h o o s e  d e c i s i o n ,  d i s c u s s e d  
s u p r a . t h e  New J e r s e y  S u p r e m e  C o u r t  s p e c i f i c a l l y  r e j e c t e d  t h e  
a r g u m e n t  t h a t  t h e  s t a t e  a b o r t i o n  f u n d i n g  b a n  v i o l a t e d  a  s t a t e  
c o n s t i t u t i o n a l  p r o v i s i o n  f o r b i d d i n g  e s t a b l i s h m e n t  o f  o n e  
r e l i g i o u s  s e c t  i n  p r e f e r e n c e  t o  a n o t h e r .  450  A . 2 d  a t  9 3 8 - 3 9 .
T h e  c o u r t  o b s e r v e d ,  " M e r e l y  b e c a u s e  a  s t a t u t e  i s  c o n s i s t e n t  w i t h  
o n e  o r  m o r e  r e l i g i o n s  d o e s  n o t  mea t h a t  i t s  p r i n c i p a l  e f f e c t  i s  
r e l i g i o u s . "  I d .  a t  9 3 8 .


