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HOUSE COMMITTEE REPORT

(7) -
Date Referred to Committee: March 6, 1998

Date of Committee Action: , 55, | ;4 5 .

The STATE AFFAIRS Committee considered:

HOUSE BILL NO. 466

“An Act relating to violations of state election lans.”

recommends it be replaced
with the following committee substitute ,

[ ] additional referral to
[ | attached amendment(s)

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):  (0e0

I ] fiscal note(s)

v fzero fiscal note(s) f\

CHAIR’S SIGNATURE lj

[ ] fiscal note(s)

FURTHER REFERRALS: Judiciary

Hg 466

CAMPAIGN MISCONDUCT: FALSE INFORMATION

[ ] the same title
[ ] a new title

Committee

Letter of Intent

APPROVES PREVIOUS: (0" jdw

I ] zero fiscal note(s)



Session:

Slate Capitol

Jun.*au, Alaska 99801-1182
(907) 465-3779 - Phone
(907) 465-2833 - Fax

ALASKA STATE LEGISLATURE

Interim:

145 M ain St. Loop Suite 221
Kenai, Alaska 99611

(907) 283-7223 - Phone
(907) 283-3075 - Fax

REPRESENTATIVE MARK D. HODGINS
House District 9

Sponsor Statement
House Bill 466

"An Act relating to violations of state election laws."

The intent of House Bill 466 is to clean up certain campaign tactics that are illegal and
unethical. The practice of casting unproven dispersions in a desperate attempt to sway
public opinion during the last few weeks of an election has become pervasive in recent

elections and needs to be stopped.

Candidates have had their repi tations and integrity impugned as well as causing long
lasting emotional damage to their families and friends. This type of slanderous campaign
activity should not be tolerated as it erodes the foundation of the entire election process.

The public is clearly fed up with this type campaign tactic.

Current law prohibits the practice of knowingly circulating false or misleading
information, but as it is only a class A misdemeanor, the courts have ail but ignored any
attempt to curb this practice. By increasing the penalty to a class C felony, we will send a
strong message that this type of campaign misconduct will no longer be tolerated.
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TWENTIETH LEGISLATURE - SECOND SESSION

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

"An Act relating to violations of state election laws.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.56.014(a) is amended to read:
@ A person commits the crime of campaign misconduct in the second degree

if the person

1) knowingly circulates or has written, printed or circulated a lette
circular, or publication relating to an election, to a candidate at an election, or an
election proposition or question without the name and address of the author appearing
on its face;

(2) except as provided by AS 15.13.090(b), knowingly prints or
publishes an advertisement, billboard, placard, poster, handbill, paid>for television or
radio announcement, or other communication intended to influence the election of a
candidate or outcome of a ballot proposition or question without the words *paid for
by" followed by the name and address of the candidate, group, or individual paying
for the advertising or communication and, if a candidate or group, with the name of

-1-

New Text Underlined [DELETED TEXT BRACKETED]
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the campaign chair [:

(3) KNOWINGLY WRITES OR PRINTS AND CIRCULATES, ¢

HAS WRITTEN. PRINTED AND CIRCULATED. A LETTER, CIRCULAR. BILL,
PLACARD, POSTER. OR ADVERTISEMENT IN A NEWSPAPER, ON RADIO OR

TELEVISION
(A) CONTAINING FALSE FACTUAL INFORMATION

RELATING TO A CANDIDATE FOR AN ELECTION;
(B) THAT THE PERSON KNOWS TO BE FALSE; AND
(C©) THAT WOULD PROVOKE A REASONABLE PERSON
UNDER THE CIRCUMSTANCES TO A BREACH OF THE PEACE OR
THAT A REASONABLE PERSON WOULD CONSTRUE AS DAMAGING
TO THE CANDIDATE S REPUTATION FOR HONESTY, INTEGRITY, OR
THE CANDIDATE'S QUALIFICATIONS TO SERVE H- ELECTED TO

OFFICE],

* Sec. 2. AS 15.56 is amended by adding a new section to read:

Sec. 15.56.027. Campaign misconduct involving false information, (a) A
person commits the crime of campaign misconduct involving false information if the
person disseminates false or misleading information, knowing that the information is
false or with reckless disregard for whether the information is false, and the
information

(1) relates to a candidate for an election; and

(2) would provoke a reasonable person under the circumstances to a
breach of the peace or that a reasonable person would construe as damaging to the
candidate's reputation for honesty, integrity, or qualification to serve if elected to
office.

(b) Violation of this section is a corrupt practice. However, notwithstanding
AS 15.20.540, only a defeated candidate may contest the nomination or election of a
person for violation of this section.

(c) In this section, "disseminates” means to convey to another person by any

means.
(d) Publication campaign misconduct is a dass C felony.

2-

New Tex' 'Jnd&rlir.ed (DELETED TEXT BRACKETEDI



WORK DRAFT WORK DRAFT O-LS15! 7\A

* Sec. 3. AS 15.56.025 is repealed.
* Sec. 4. APPLICABILITY. This Act applies to offenses committed on or after the
effective date of this Act.

-3-
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" IHOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION
BY THE HOUSE STATE AFFAIRS COMMITTEE

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

"An Act relating to violations of state election laws."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.56.014(a) is amended to read:
(@ A person commits the crime of campaign misconduct in the second degree
if the person

(1) knowingly circulates or has written, printed or circulated a letter,
circular, or publication relating to an election, to a candidate at an election, or an
election proposition or question without the name and address of the author appearing
on its face;

(2) except as provided by AS 15.13.090\b), knowingly prints or
publishes an advertisement, billboard, placard, poster, handbill, paid-for television or
radio announcement, or other communication intended to influence the election of a
candidate or outcome of a ballot proposition or question without the words “paid for
by" followed by the name and address of the candidate, group, or individual paying
for the advertising or communication and, if a candidate or group, with the name of

o]-
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the campaign chair [;
3) KNOWINGLY WRITES OR PRINTS AND CIRCULATES,

HAS WRITTEN, PRINTED AND CIRCULATED, A LETTER, CIRCULAR, BILL,
PLACARD, POSTER, OR ADVERTISEMENT IN A NEWSPAPER, ON RADIO OR
TELEVISION

(A) CONTAINING FALSE FACTUAL INFORMATION

RELATING TO A CANDIDATE FOR AN ELECTION;

(B) THAT THE PERSON KNOWS TO BE FALSE; AND
(C) THAT WOULD PROVOKE A REASONABLE PERSON

UNDER THE CIRCUMSTANCES TO A BREACH OF THE PEACE OR

THAT A REASONABLE PERSON WOULD CONSTRUE AS DAMAGING

TO THE CANDIDATE'S REPUTATION FOR HONESTY, INTEGRITY, OR

THE CANDIDATE’S QUALIFICATIONS TO SERVE IF ELECTED TO

OFFICE],

Sec. 2. AS 15.56 is amended by adding a new section to read:

Sec. 15.56.027. Campaign misconduct involving false information, (a) A
person commits the crime of campaign misconduct involving false information if the
person ¢ "'seminates false or misleading information, knowing that the information is
false or with reckless disregard for whether the information is false, and the
information

(1) relates to a candidate for an election; and

(2) would provoke a reasonable person under the circumstances to a
breach of the peace or that a reasonable person would construe as damaging to the
candidate'sreputation for honesty, integrity, or qualification to serve if elected to
office.

(b) Violation of this section is a corrupt practice. However, notwithstanding
AS 15.20.540, only a defeated candidate may contest the nomination or election of a
person for violation of this section.

(c) In this section, "disseminates” means to convey to another person by any
means.

(d) Publication campaign misconduct is a dass C felony.

*2*
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* Sec. 3. AS 15.56.025 is repealed.

* Sec. 4. APPLICABILITY. This Act applies to offenses committed on or after the
effective date of this Act.
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Illaska £>tate legislature

CHAIR: MEMBERS:
REPRESENTATIVE REPRESENTATIVES
JEANNETTE JAMES VAN VAN
Slate Capitol ALVE2EY
Room 102 FRED DYSON
Juneau. Alaska MARK HODGINS
99801-11fl2
(907) 465-3743 KIM ELTON
FAX (907) 465-2381 $ouse of Eeprcscntattbes ETHAN BERKOWITZ

HOUSE STATE AFFAIRS

The attached fiscai notes were delivered at 4:30 p.m. 3/18/98
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB468

1998 LEGISLATIVE SESSION

Revision Date (Noteifco rrectio n) Dept. Affected Office of the Governor
Title "An Act relating to damages. _BRU Commissions/Special Offices
before the State Commission cor Human RightsCbmponent Human Rights Commission
Sponsor House Rules Committee

Requester House State Affairs Component Serial No. 01
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services 4,592.6 2.725.3 2.725.3 2.579.1 2.579.1 2.579.1
Travel 54.0 54.0 54.0 54.0 54.0 54.0
Contractua. 191.3 191.3 197.0 197.0 202.9 202.9
Supplies 26.4 26.4 26.4 26.4 26.4 26.4
Equipment 236.8 10.0 10.0 10.0 10.0 100

Land &Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 5.151.1 3.007.0 3,012.7 2,866.5 2.872.4 2,872.4

CAPITAL EXPENDITURES | | |

CHANGE IN REVENUES ( | ! i

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts (

1003 GF Match

1004 GF 5.151.1 3.007.0 3.012.7 2,866.5 2.872.4 2.672.4

1005 GF/Program Receipts
1037 GF/Mental Health
other (Specify Type)

TOTAL 5,151.1 3,007.0 3.012.7 2.860.5 2,872.4 2,872.4
Estimate of any current year (FY98) cost: 0.0
POSITIONS
Full-time £5 35 35 24 24 24
Part-time |
Temporary 1
ANALYSIS; (Anacn a separate page if necessary)

An increase in the number of personnel and other line item funding will be necessary to process
cases in ninety (SO) days as reauired oy this bill. Initially 55 positions would be added to

the agency to clear its backlog of cases. In the following years, the number of additional positions
would decrease. However, in order to process cases in ninety (90) days, a permanent increase

in staff will be needed.

Prepared” aula M Haiev. Executive Director, Phone_ 276-7474
Division HUMAN RIGfITS COMMISSION Date_ 3/18/98
Approve- Jim Avers. Chief of Staff i Date

Agency Office of the Governor..

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR*®S LEGISLATIVE OFFICE
For further dstribution information, can the Governors lep'Sial.ve Office
mevStfTtJeanoninnOvB Page 1of 1



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 307 am

1998 LEGISLATIVE SESSION

Revision Dcta Dept. Affected Office of the Governor
Title "An Act relating to conditions for filling "bru Executive Operations

vacancies in the office of the United States senator;..." Component Executive Office

Sponsor Senators Halford, et al

Requester House State Affairs Component Serial No. 6
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 99 FYOO FYy o1 FYy 02 FYy 03 FY 04

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY98) cost: 0.0
POSITIONS
Full-time |
Part-time |
Temporary |
ANALYSIS: (Attach a separate page if necessary)

This bill would not have fiscal impact on the Office of the Governor.

Prepared by Michael A. Nizich, Administrative Director Phone 455-3876
Division Administrative Services S~> v ) Date 3/13/98
Approved by Jim Ayers, Chief of Staff w12 A Date

Agency Office of the Governor !

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
(Rev 9/97196Inform xIs’'OMB Page of



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 408

1998 LEGISLATIVE SESSION

Revision Date: Dept Affected: Natural Resources

Title; An Act establishing the Alaska Seismic BRU: Resource Development
Hazards Safety Commission Component: Geological Development

Sponsor: Rep. Davies
Requestor: (H)STA Component Serial No. 1031

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY99 FY00 FYO0L FY02 FYO03 FYO04

PERSONAL SERVICES
TRAVEL 2.0 2.0 2.0 2.0 2.0

CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 2.0 2.0 2.0 2.0 2.0
JCAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES rrundcooei 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF 2.0 2.0 . m 2.U 2.0

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 2.0 2.0 2.0 2.0 2.0

Estimate of any ¢. rent year (FY98) cost: S 0.0

POSITIONS

FULL-TIME 0 0 0] 0] 0
PART-TIME 0 0 0] 0] 0
TEMPORARY 0 0 0| 0 0

ANALYSIS: |attacn d separate page it necessary)

Costs to DGGS resulting from HB408 would be for modest staff time (approximately one-haif person-month per year)

plus travel associated with meetings. Salary costs would be covered under an existing position in DGGS which has

2.0

2.0
0.0l

0.0]

-2V

2.0

01
0)
0]

responsibilities in geologic hazards that are consistent with work on this commission. The travel costs indicated above

(S2.000 annually) assume four trips per year at an average cost of S500 per trip.

Prepared by: Milt Wiltse, Director Ire Phone: (907)451-5005
Division: Geological & Geophysical Surveys Date: 18-Mar-98
Approved by Commissioner”™/ .
Date: ~ - e S'e
Agency: NatucafResources I /
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

HnaOn yle

Priniod- 3/18/0a 1*12 pm f.°r further distribution information call the Governor's Legislative Office Page 1 Of i



FISCAL NOTE

STATE OF ALASKA BILLNO. HB 408

1998 LEGISLATIVE SESSION

Revision Date Dept. Affected Office of the Governor
Title "An Act establishing the Alaska Seismic BRU Commissions/Special Offices
Hazards Safety Commission." Component Seismic Hazards Safety Commission
Sponsor Representative Davies

Requester House State Affairs Component Serial No.
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04
Personal Services 11.9 9.7 9.7 9.7 10.0 10.0
Travel 8.3 3.3 8.3 8.3 8.3 8.3
Contractual 7.5 7.5 7.5 1.5 7.5 1.5
Supplies 0.5 0.5 0.5 0.5 0.5 0.5
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 28.2 26.0 26.0 26.0 26.3 26.3

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match
1004 GF 28.2 26.0 26.0 26.0 26.3 26.3

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 28.2 26.0 26.0 26.0 26.3 26.3
Estimate of any current year (FY98) cost: 00
POSITIONS
Full-time
Part-time 1 1 1 1 1
Temporary
ANALYSIS: (Attach a separate page if necessary)

Fiscal note assumes 1/4 time clerical staff to support commission activity as technical support needs will
be met by existing staff in the Department of Natural Resources; quarterly commission meetings -- 2 face-
to-face and 2 teleconferenced. Travel costs reflect estimated meeting costs for commission members and
one staff. Contractual reflects estimated postage, communication, advertising, and teleconference costs.

Fiscal note assumes existing departmental office space/equipment will be available for use by the part-
time clerical staff position.

Division Administrative Services b G Date 3/18/98
Approved by  Jim Ayers, Chief of Staff Date 3/18/98
Agency Office of the Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governors Legislative Office

IRovaSNDirto'mmy/0VB Page 1



Autfnor: Shari_Kochman@gov,state.ak.us at CC2MHS!
Date: 3/12/98 4:16 PM
Priority: Normal

TO: Barbara Cotting at LAA_TRANS
CC: David_Koivuniemi@admin.state.ak.us at
Jack _ Kreinheder@gov.state.ak.us at CC2MHSI,
Gail Fenumiai@gov.state.ak.us

CC2ZMHST,

Linda Perez@gov.state.ak.us
at CC2MHSL, Cheryl Buchanan@cchub.state.ak.us at

at CC2MHSI,
CC2MHS1

Subject: Re: fiscal notes
barbara,
requests are in (by copy of this note to departmental
liaisons) -- but i need to correct some of the depts. you
listed as affected by these bills:
hb 466 - doa (apoc, which falls under doa, is in charge of
campaign laws)
hb 463 - omb
hb 468 - gov's office (the human rights commission is under
our office, not dhss)
hb 408 - gov's office (the bill states the new commission
would be located in the gov's office, not law)
sh 307 - gov's office (i don't know why elections has been
doing a fiscal note on this bill; it really should just be

the gov's office,- but i'Il check further on this)

Reply Separator

Subject: fiscal notes
Author: Barbara_Cotting@legis.state.ak.us ("Barbara Cotting") at CC2MHS!
Date: 3/12/98 12:55 PM
| need fiscal notes for the following bills which are scheduled in
House State Affairs for Thursday, March 19, 1998:
HB 463 Establish Alaska Public Building Fund Rev
HB 466 Campaign Misconduct: False Information Elections
HB 468 Damage Awards Human Rights Commission Hess
HB 408 Seismic hazards Safety Commission Law
SB 307 U.S. Senate Vacancies Elections


mailto:David_Koivuniemi@admin.state.ak.us
mailto:Jack_Kreinheder@gov.state.ak.us
mailto:Linda_Perez@gov.state.ak.us
mailto:Gail_Fenumiai@gov.state.ak.us
mailto:Cheryl_Buchanan@cchub.state.ak.us
mailto:Barbara_Cotting@legis.state.ak.us

CHAIR:
EPRESENTATIVE

JEANNETTE JAMES

Stato Capitol
Room 102
Juneau, Alaska
99801-1182
(907) 465-3743
FAX (907) 465-2361

aiasfta Htate legislature

$outfe of fteprctfentatto

HOUSE STATE AFFAIRS

MEMBERS:

REPRESENTATIVES
IVAN IVAN
ALVEZEY

FRED DYSON
MARK HODGINS
KIM ELTON

ethan berkowitz

Fiscal notes for the following bills were requested via email on 3/12/98.

Subject! fiscal notes

None had been received as of noon on 3/18/98.

Author: Barbara_Cotting@legis.state.ak.us ("Barbara Cotting")

Date: 3/12/98 12:55 PM

| need fiscal notes
House State Affairs

the following bills which are scheduled
for Thursday, March 19, 1998:

HB 463 Establish Alaska Public Building Fund
HB 466 Campaign Misconduct: False Information
HB 468 Damage Awards Human Rights Commission
HB 408 Seismic hazards Safety Commission

SB 307 U.S. Senate Vacancies


mailto:Barbara_Cotting@legis.state.ak.us

FISCAL NOTE

STATE OF ALASKA BILL NO. HB 463
1998 LEGISLATIVE SESSION
Revision Date (Note if correction) Dept. Affected All departments
Title An Act establishing the Alaska public BRU
building fund. Component
Sponsor House State Affairs Committee
Requester House State Affairs Committee Component Serial No.
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FYO0O FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAFITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any cnrrent year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill would establish a fund for the deposit of state facility rent payments, and for appropriations from
the fund for maintaining these facilities.

Establishing the fund would not in itself have a direct fiscal impact on any state agency. However, the
purpose of the fund and the related facilities rent structure is to improve the management and
maintenance of state facilities. Improved management and maintenance will reduce overall facilities costs
over the long term. Although these cost reductions may be substantial, there are many variables involved
and the cost reductions cannot be accurately projected at this time.

Prepared by  Jack Kreinheder

Division Office of Managemfin/and Budget
Approved by Commissioner Jim Ayers. Chief of
Agency Office of the Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution Information, call the Governor's Legislative Office
(Rev997) SHirf(TTUI/OMB Page 1 df 1



STATE OF ALASKA
1998 LEGISLATIVE SESSION

Revision Date;
Title:

Sponsor: [
Requester:

Expenditures/Revenues
OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
land A Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

[CAPITAL EXPENDITURES

ICHANGEIN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

1091 Designated Program Receipts
TOTAL

Estimate ol any current year (FY97) eosl:

POSITIONS

Full-time
Part-time
Temporary

FY 99

0.0

0.0

FISCAL NOTE

FYOO

0.0

0.0

BILLNO.

Dept. Affected

Component _

BRu"

Component Serial No.

(Thousands of Dollars)
FY 01 FY 02

0.0

(Thousands ol Dollars)

0.0

0.0

0.0

u

FY 03

0.0

0.0

FY 04

0.0

0.0



CHAIR:
REPRESENTATIVE
JEANNETTE JAMES

Stato Capitol
Room 102
Juneau, Alaska
99801-1182
(907) 465-3743
FAX (907) 465-2381

Slasfea Htate legislature

Notiac of "epregeittflttoes;

HOUSE STATE AFFAIRS

MEMBERS:
REPRESENTATIVES

IVAN IVAN
AL VEZEY
FRED DYSON
MARK HODGINS
KIM ELTON
ETHAN BERKOWITZ

As of 3:00 p.m. on Friday March 20, 1998, no fiscal note for HB 466 had been delivered.






Alaska State Legislature

House of Representatives

Committee Interim:

mittees . .
Rules Committee. Chair 10928 Eagle River Rd. Suite 141
L " Eagle River, AK 99577
Legislative Council

International Trade & Tourism L
Military & Veterans Affairs Alaska St toré' ol
World Trade & State/Federal Relations aska >tate Lapito
Juneau, AK 99801

HB 468
SPONSOR STATEMENT

HB 468 amends AS 18.80.130(1) to the effect that if the decision of the State Commission
for Human Rights is delayed more than 90 days after the complaint was filed, the
Commission may not award back pay for wages that the complainant would have earmed
after the 90 hday after the complaint was filed.

The State Commission for Human Rights investigates claims of discrimination by
employers, including cases alleging wrongful discharge due to alleged discrimination.
Some 5,000 calls are received each year, with 9 investigators and two supervisors doing
investigative work. 275 cases are presently on hold

We are advised that there is a major problem with delay. Sometimes cases take over two
years to come to a determination. If the findings show probable cause, a reconciliation
agreement is presented to the employer which includes payment of back wages for the
entire time period the matter was under consideration. The potential monetary impact
can be staggering. Further, the claim is still subject to review by other jurisdictions (local
human rights commissions, Equal Employment Opportunity Commission).

This legislation provides incentive to the employee to find other employment as well as
encouragement to the Commission to expedite the process. We are advised that some
62% of cases do not have substantial evidence to proceed. Quick and speedy decisions
are in the best interest of both the employee and employer.

f Representative Pete Kott

Juneau Office (907) 465-3777 Toll Free 1-800-861-KOTT(5688) Fax (907)465-2819
Eagle River Office (907)694-8944 Fax (907)694-8945 E-Mail: rcprcscniative_peie_kott@lcgis.staie.ak.us


mailto:rcprcscniative_peie_kott@lcgis.staie.ak.us

03-13-98 02J13P P.02

FROM 1 hK H)_/)V\)AA.((N.*RJ..PQIS ._C(.)I\LI‘M FAX NO .« 9072777462 , .
SR S L L A NI
° e - el P 1 Vo j o1 TONY KNOWLES, GOVERNOR
st og ) v ud vl
j GODA STREET, SUITE204
HUMAN RIGHTS COMMISSION ANCHORAGE, ALASKA 99501-2669
PHONE: (907)274-4692/270-7474
TTY/TDD: (907)27043177
FAX: (907)2704508
March 13, 1998
Jim Homaday
Office of the Honorable Pete Kott VIA FAX (907) 465-2819
Alasln House of Representatives
State Capitol

Juneau, AK 99801
Dear Mr. Homaday:

I am writing in response to your fax requesting confirmation or correction of the facts in the
HB468 sponsor statement. You will find my confirmation/corrections below. | have also
provided you with some background regarding the Commission's current inventory and the

resulting delays in processing complaints.

SPONSOR STATEMENT

Paragraph 2: It is correct that the Commission investigates claims of discrimination brought
by individuals against employers. For your information the agency also investigates
complaints brought by Alaskans claiming discrimination in housing, practices by the state and
its political subdivisions, places of public accomodation and by financial institutions.

Paragraphs 3 and 4: The Commission acknowledges delay in processing cases, this delay is
almost never the cause for an increase in damage awards. The controlling law of employment
discrimination, which the Commission is bound to follow, requires that in every case a
complainant must make reasonable efforts to mitigate damages. This means, essentially, that
those persons with pending discrimination complaints must try to find alternative employment
or other means of income to offset those damages for which the respondent would otherwise be

responsible.

Where a complainant finds alternate e employment which provides less income, the
respondent’s liability is limited to thz difference in pay. If the alternative employment pays
more, no damages arc allowed. And if the complainant fails to make reasonable efforts to find

employment, the law limits a respondent's liability to little or no back pay at all.
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This legal principle is reflected in the back pay award* arrived at after Commission staff found
substantial evidence of discrimination. Whether through conciliation, decision or settlement,
the average amount of back pay paid to complainants by private employers, over the last ten
years, has been approximately $4,713.

BACKGROUND

In the past fifteen years, complaints of discrimination filed witb the Commission have nearly
tripled. During this same time period the number of Commission staff dropped from 26 to 15
and only recently increased to 19. As a result, the complaint inventory is at its highest in its 34
year history. This despite closing 14% more cases in 1997 than in the prior year. The delays
resulting from this dramatic increase in inventory, create frustration for both businesses
charged with discrimination and those who believe they have experienced discrimination.

The Commission is committed to prompt investigation and eliminating these delays. To that
end the Commission has revised its procedures, amended regulations and with the help of the
Legislature passed legislation to increase efficiencies and save money. With support from the
Governor and Legislature for budget increments, the Commission has increased its

investigative staff.

The additional staffin Fiscal Year 1998 have helped reduce the backlog by 24%. The
Commission's proposed Fiscal Year 1999 budget includes one full-time investigator who
would be devoted to early resolution of cases through voluntary mediation. While th3 agency
still faces a backlog the innovations to work smarter and additional resources are already

reducing processing time.

Pleare feel free to contact me for additional information. | can be reached at 276-7474, Extension
241

Sincerely,

Paula M. Haley
Executive Director

notVd
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12:36 9074748557 AK LODGING MGT INC

Cases Referred to the Alaska State Commission for Human Rights

A former female employee with a disability filed a claim in December 1995
because she was not g'ven a position she had applied for. The case was
dismissed by the Anchorage Human Rights Commission (AHRC) in June 1996.
An appeal was filed in July, 1996 and was subsequently dismissed in August
1996. However, the AKSCHR has decided not to adopt tha AHRC decision and
will be conducting an investigation of their own. There has been no time
frame discussed and until this matter is closed permanently, an exposure to
back pay remains a potential and increasing risk. This case has back pay
exposure of $24,000 if the decision by the AKSCHR is in the claimant's favor.

A former employee filed a discrimination case with the AKSCHR in October
1994. In December, 1996, over two years later, a determination was made
that there was probable cause (the employer disagreed). The employer was
given 30 days to accept a conciliation agreement that basically implicated the
employer as the guilty party. If the employer does not agree with the
conciliation agreement, the case goes to hearing with the employer having to
retain an attorney and still Incurring liability for back wages. Potential
liability exceeds $30,000. Attorney's fees could approach $10,000 -
$1 5,000. The potential liability in this case was a critical factor in the
employer’s decision to close the business.

Prospective employee filed a complaint indicating that she was discriminated
against due to religious beliefs when applying for employment in April 1995.
The individual had stated that her religious beliefs would not allow her to wear
askirt onthejob. Complaint filed August, 1995. in September 1995 a letter
was received from the AKSCHR stating that no investigator had been assigned
due to heavy case load. In February 1996 an investigator was finally assigned.
At the end of December, 1996 the case was finally closed with the findings of
no fault on the part of the employer. Almost two years of back wages were at
stake in this case.

A former minority male employee filed a claim in December 1996 for a
position he did not receive while employed in May 1996. Employee requested
the next available position and back wages. The AKSCHR sent a letter that they
were backlogged and that “their inventory of cases has grown at a
disproportionate rate to the number of Investigators available,.. and... to
manage our inventory we must hold this case and other new cases in a suspense
cabinet., we will assign held cases in order of receipt as investigators’ case
load allows". Ti>e letter went on to indicate this could take three to four
months. The exposure for the back wages for this claim was approximately
$29,000.

A former minority female employee filed a claim in January 1995 for a
position she did not receive in March 1994 and October 1994. This claim
was closed in October, 1996 afull two years of potential back pay at stake to
the employer.
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Page 2, Line 5, after “filed;” add “if the commission determines that the a delay beyond
180 days is caused by the employer, then the 180 limit on award of back pay for wages
does not apply.

Amendment to HB468 "Damage Awards Human Rights Commission,”
submitted by House Rules Committee

3/21/98
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Fax Transmission Sheet

Alaska State Commission For Human Rights
800 A Street, Suite 204
Anchorage, Alaska 99501-3669

Phone: (907) 274-4692 or (907) 276-7474 Fax: (907)276-7462
Date: .March-24, 1993 Time: 3n?npon___
TO: Barbara Cotting FROM: PaulaHaley
Office of the Honorable
Jeannette James, State Affairs Ch Executive Director
Fax ft; (907) 465-2381
THIS FAX is:

CONFIDENTIAL
URGENT

For action/processing
For your information
As requested

“E?PN Hard copy will follow

Additional Information:

Please call immediately if you do not receive all pages. Thank you.

ff of Pages: 4 Operator: Sharon._Defreez
(Including cover sheet) Extension No.: \%

forajivm 10/21/93
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TONY KNOWLES, GOVERNOR

800 A STREET. SUITE204

HUMAN RIGHTS COMMISSION ANCHORAGE. ALASKA 99501-3669
PHONE:  (907) 27446927276-7474

TTY/TOD: (907)276-3177
FAX: (907) 273-8586

March 24, 1998

Barbara Cotting
Office of the Honorable Jeannette Jarmes VIA FAX (907) 465-2381

Alaska House of Representatives
State Capitol, Room 102
Juneau, AK 99801-1182

Re: Question on Mitigation of Damages

Dear Ms. Cotting,

Thank you for your call earlier today. | hope that the following information is of assistance to
youl.

The duty to mitigate back pay damages is not specifically set forth in a Commission statute or
regulation. Nevertheless, this is a legal principle to which the Commission adheres, and which

all respondents are entitled to invoke.

The duty flows from the general legal principle that any person complaining of a wrong has a
responsibility to lessen damages flowing from that wrong. The Alaska Supreme Court has
recognized that this duty is the "universal rule.” University of Alaska v. Chauvin. 521 P.2d
1234, 1239 (Alaska 1974). The Commission has consistently followed this principle.

In Sharon Webh v. VECO. Inc.. ASCHR No. C-88-295, the Commission's decision cited to
the Alaska Supreme Court's decision, stating that "the universal rule [is] that a wronged party
must use reasonable efforts to avoid the consequences of injury done by another. ... In other
words, Sharon Webb hes the burden of proving liability and that she made an effort to mitigate
her damages.” Final Order, September 24, 1993, at 17. Earlier, in Margaret Chambers v.
Engine & Gear Co.. Inc.. ASCHR No. C-89-004, tin Commission recognized the duty to
mitigate back pay damages, and found that this duty nad been satisfied when the complainant
found another job within two weeks, and thus limited back pay to the same two-week period.
Final Order, July 26, 1991, at 11. More recently, in Terra Jean Richardson v. Kurani. Inc..
ASCHR No. C-94-181, the Commission awarded back pay for only four weeks, even though
the complainant was out of work for much longer. The Commission found that the
complainant did not show any efforts to mitigate damages, but awarded limited damages
because it was unlikely that the complainant could have found another job within four weeks

time.

Toll Free
In Alaska (800)478-4692
TTV 7TDD Only (800) 478-3177
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Barbara Cotting
Page 2

Re: Mitigation of Damages

The Commission hes also followed this principle as a policy in settling damages claims. For
example, in the only case cited by the Alaska Hotel and Motel Association in which back pay
was awarded, the complainant found another job within two weeks of her termination. This
was the reason back pay was limited to $2,400. See attached letter from Mark Ertischek to

Robert Royce transmitting the Settlement Agreement.

If you need additional information regarding the requirement that a person with a
dixrimination complaint mitigate his or her damages, please let me know. | can be reached at
276-7474, Extension 241.

Sincerely,

Paula M. Haley
Executive Director

VM IVuni
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TONY KNOWLES, GOVERNOR

BIOASTREET, SUITE 204
ALASKA

ANCHORAGE 00501:3639
HUMAN RIGHTS COMMISSION BHONE S G BT

TIV/TDO ggo 2763177

FAX  (07) 2786566

May 16, 1997

Robert Royce Esgq.

Assistant Attorney General
Alaska Department of Law

1031 West 4th Avenue, Suite 204
Anchorage, Alaska 99501

Re: Armstrong v. Chena Hot Springs Resort
ASCHR No. D-94-077

Dear Assistant Attorney General Royce:

| am enclosing the Settlement Agreement signed by the parties to
the above entitled case. Please forward the Settlement Agreement to
the settlement Commissioner. | believe that this is a full relief
settlement and | hope it will be approved as soon as possible.

Ms. Armstrong worked as a housekeeper, she alleged that she was
terminated because of her race, age and marital status. The staff
determined that substantial evidence supported Ms. Armstrong's
allegations of race and age discrimination but not her allegation
of marital status discrimination.

Ms. Armstrong found another, higher paying, job shortly after
termination. She is not interested in reinstatement in her former
position. The respondent offered to pay complainant damages that
approximate her lost earnings. Complainant agreed with the amount

offered.

The entity responsible for terminating <complainant was North
American Asset Management Inc,, a management company. After the
investigation, the NAAM ended its contract to manage the Chena Hot
Springs Resort and decided to go out of business. However, NAAM
agreed to train its mangers and supervisor on the requirements of
Alaska civil rights flaw if it continues to engage in business in

Alaska after June 30, 1997,

Please contact me if you have any questions.

Mark A. Ertischek
Human Rights Advocate
Tull Free
In Alaska (Still) 473-4691
TTY/WP Only (300) 475-JI7?
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é( TONY KNOWLES, GOVERNOR
800A STREET. SUITE 204
HUMAN RIGHTS COMMISSION ANCHORAGE, ALASKA 99501-3669
PHONE: 2744692/ 216T4TA
TIY/TDD. (907)2763177
FAX: q07) 2763583

March 26, 1998

Barbara Cotting VIA FAX (907)465-2381

Office of the Honorable Jeannette James
Alaska House of Representatives

State Capitol, Room 102

Juneau AK 99801-1182

RE: Mitigation of Damages

Dear Ms. Cotting;

For your information | have attached a copy of the Commission's Post Charge
Counseling sheet. In accordance with Section 2.09 of the Commission's Procedures
Manual. at the time a complaint is filed, the agency staff counsels a potential complainant
regarding their rights and responsibilities. You will note that included in the Post Charge
Counseling is the requirement to mitigate damages, including documentation of job
seeking efforts and expenses incurred. This is the method used by the Commission to
relate to complainants the legal principles outlined in my letter to you yesterday.

Also enclosed is a copy of an article from today's Anchorage Daily News regarding a
$125,000 settlement for emotional distress in a sexual harassment suit. This is a case
which was originally filed with the Equal Employment Opportunity Commission. In this
case the complainant's attorney took the case to court and was able to secure damages for
emotional distress. As you may recall from the Commission's testimony, those damages

are not available before our agency.

Please call me at extension 241 if you have any additional questions.

Sincerely,

Executive Director

cnc: as noted

PMH/mak

Toll Tree
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POST CHARGE COUNSELING

COMPLAINANT'S NAME

PCC DATE INVESTIGATOR

| explained the following to complainant:
Option of court actiory/statute of limitation - two years (AS 22.10.020(c)).
Impartial investigative role of commission.

Investigative procedures.

Complainant’sright to have representative (interpreter, etc), if applicable or legal counsel
during commission proceedings.

Complainant’s responsibility to advise change of address and/or phone number.
AERC/EEOC worksharing information, where applicable.
ASCHR caseload / possible waiting periods.

Complainant’s duty to mitigate damages, including documentation of job seeking efforts
and expenses incurred.

Complainant’s desired relief is:

05/14/93
Exhibit 2.09

PCC



14. If notary public or postmaster is unavailable, complainant may swear
to and certify the complaint by signing and dating Section 14. The
place of this action must be entered in Section 14.

2.05 LENGTHY COMPLAINTS: In general, complaints will be drafted in suf-
ficient form using one page of the complaint form. Additional pages may be
added as needed. Each page of the complaint form will be signed by the com-
plainant and verified or notarized.

2.07 COMPLETING THE AUTHORIZATION TO RELEASE INFORMATION: The investi-
gator will assist complainants to complete the Authorization to Release Infor-
mation (ASCHR Form No. 85-07) as part of the initial filing of the complaint
and place in the complaint file

2.08 COMPLETING THE COMPLAINT PROCESS BY MAIL; If the complainant is not
able to sign the appropriate documents in person, the investigator will mail
the complaint(s) and authorization to release information forms to complainant
along with the cover letter, found as Exhibit 2.08. Complainant will be given
10 days from the date on the letter to return the signed forms.If the forms
are not returned by the due date, the file will be stored as anunperfected
complaint. Unperfected complaints are kept for two years.

2.09 ADDITIONAL COUNSELING: During intake, the investigator will explain
to complainant the right to file a complaint in court under AS 22.10.020(c)
and the two year statute of limitations, the commission's impartial investiga-
tion and procedures, complainant's right to have legal counsel during the
investigation, complainant's responsibility to keep in touch with the commis-
sion, complainant's duty to mitigate damages and other pertinent information
about the processing of the case. The investigator will obtain from complain-
ant the desired remedy and the terms of a possible settlement. The investi-
gator will complete the post charge counseling checklist, found as
Exhibit 2.09, and place it in the case file.

2.10 COMPLETING THE INTAKE NOTES. The investigator will complete the
Intake Notes (ASCHR Form No. 85-19) to memorialize the intake interview and
place this document as evidence in the file. Documents submitted by complain-
ant at intake will be date stamped and placed inthe file with a Cover Sheet
(ASCHR Form No. 85-10) as evidence.

2.11 COMPLETINGTHE HERO SOURCE DOCUMENT: Theinvestigator will complete
the five-page HERO Source Document, found as Exhibit 2.11(a). Specific in-
structions and codes are found as Exhibit 2.11(b).

2.12 COMPLETINGTHEMIS SOURCE DOCUMENT:  Theinvestigator will complete
numbers9, 10, 17-21 and 55 on the one-page MIS Source Document, found as
Exhibit 2.12(a). Specific instructions and codes are found as Exhibit
2.12(b).

04/23/90

ASCHR PROCEDURES MANUAL - Section 2, Page 3



rules tor liaiidling heat ex-
haustion in soldiers in the
wake of a medical report
showing that an 18-year-old
Alaska National Guardsman
died last summer after drink-
ing too much water to case
his heat exhaustion.

"The guideline has always
been ‘when in doubt, give wa-
ter,” ” Lt. Col. Richard Kaiura
said. "That’s going to change.”

A December medical report
from the Armed Forces Insti-
tute of Pathology in Washing-
ton originally concluded that

. An amended medical re-
port, compiled by the chief of
pathology at the post’s Mar-
tin Army Community Hospi-
tal and shown to Kaiura last
week, shows that Dock essen-
tially drank himself to death.

When Dock began vomit-
ing and acting delirious on a
rifle range, drill sergeants
began giving him water —
lots of it. [ .
Instead of helping Dock,

*» ivtu i lie CUIUUIULIIS
Ledgcr-Enquirer on Tuesday.

"The drill sergeants tried
to do the right thing,” Kaiura
said. "Until this happened, no

one thought that you could,

drink too.much water." ,
,,Kaiura said Dock was en-
couraged to drink “large
quantities of water." Post
spokeswoman Monica Manga-
naro said Wednesday she did
not have access to the medical
report to find out exactly how

the soldiers forcing fluids1l much water Dock drank.

into him unwittingly contrib-
uted to his death, Kaiura,

"Just plain water can'be
lethal, especially if someone is

ui luiNiugaii diluo university.
Adams said sweating caus-
es a loss of.crucial elec-
trolytes — sodium, potassium
and others — as well as wa-
ter. People must replace both

at the same time to avoid se-.

rious health problems.
Dock’s father, Paul Dock,
told the newspaper Tuesday
from his home in Kipnuk that
he had not received any offi-

.cial information about his son.

In the past, he and other fam-

ily members have criticized the '

Army for taking recruits from
Alaska’s coal climate to basic

Wednesday.

Alaska Naiiunui Guard
spokesman Capt. Mike Haller
said the decision to attend ba-..
sic training during the sum-'
mer is made by each recruit.

“We send .them., year;, |,

round. We have done that for
decades. We try to advise

1

young people to make a deci- tl

sion to go over the winter or
spring or fall, not summer,

.But sometimes, a young man

or woman decides to go dur-
ing’ the summer;” he said'

"1-0n July 2,.1997, 'Dock was ’
out on a rifle range'as part ofl

M s’ ¢ m ", <m

0" i

W om an w ho
The Associated Press — «
JUNEAU — A woman who was
shrink-wrapped to a pallet by her co-
workers at a Pepsi bottling plant has
been awarded $125,000 in a sexual ha-
rassment lawsuit.
m The jury found that Pepsi-Cola
Bottling Co!, of Alaska;knew Joyce
Crosby was" subjected to a hostile
working environment when she
worked there as a part-time secre-
tary in 1995. The panel also found that
Tim Steinmuller, her supervisor, did
nothing to correct the situation.

iT\Tmr;to-tvi

W a S

shrink-w

On Monday, the jury ordered Pep-

' si to pay $123,750 for emotional dis-

tress. One of Crosby’'s co-workers,
Richard Sjoroos, hit Crosby without
intending to cause her harm, the jury

found. He was ordered to pay $1,250..

Crosbhy testified Sjoroos and Hal

Kulm began by telling crude jokes':

and snapping her bra strap. Over
time, they pulled her hair, pushed,
poked and hit her: She complained to
the U.S. Equal Employment Opportu-

rapped

W in s

- Sjoroos said Crosby would laugh
when he would “play-punch” her.
Testifying about the shrink-wrap-
ping, Kulm said Crosby had leaned
against the pallet and refused to

move. . . -
.“She was the only woman.in’the

shop and they treated her differently,’
" because of.that,” said Jeff Friedman,’

*one of Crosby’s attorneys.

‘l. A psychiatrist testified that Crosby'

suffered’ from depression,. nausea

nity Commission in 1995 and filed her ' and panic attacks after working'at the

lawsuit in 1997.. -

"bottling plant, Friedman said.'

zn

harassment

s u it

m Pepsi plans ah appeal;:said Nancy. ¢

Pritikin, one of the company’s law- '
yers.

An internal investigation turned up
"no evidence to support the plaintiff

in this case,” Pritikinlsaid Tuesday.

"Pepsi has a.very strong.sexual ha-
rassment policy and has/zero'i'toler-

ance for; any Icihd. of sexual’harass-"*;

ement.Vr;. V. ¢
m~NCrosby;" left the:*company£hnd

mmoved.to New England,m'wher'e”sHe”v'

teaches .art at an elementary; school;
Friedman said.
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Alaska State Commission for Human Rights
800 A Street, Suite'204 > - /[ \ t
Anchorage, AK 99501-3669 -

Barbara Cotting ,
Office of the Honorable Jeannette Janies
Alaska House of Representatives

State Capitol, Room 102

Juneau, AK 99801-1182
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Fax Transmission Sheet

A laska State Commission For Human Rights

800 A Street, Suite 204
Anchorage, Alaska 99501-3669

Phone: (907) 274-4692 or (907) 276-7474 Fax: (907)276-7462

Date: March 3a 1998 Time: 1 2-v

To: Ttijannertp. .Tarap.s From: __ Haltls-LL.-Haley------
Representative Executive Director

Fax ti\ (9Q7)._AB5a23fij

This fax is:
CONFIDENTIAL
URGENT
For action/processing
Foi your information
As requested

ffi/N - Hard copy will follow

Additional Information:

Please call immediately if you do not receive all pages, thank you.

# of Pages; Operator: Sharon DeFre.p®
(Including cover sheet) Extension No.; X 239

fonnivw 10/21/93
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TONY KNOWLES, GOVERNOR

B3DA STREET. SUITE204

ANCHORAGE, ALASKA 99S01-3009
PHONE:  (907) 274-4692/270-7474
TTY/TDD: (907)276-3177

FAX: (907) 273-3s88B

HUMAN RIGHTS COMMISSION

March 30, 1998

The Honorable Jeannette James Via Fax (907) 465-2381
State Affairs Committee Chair

Alaska House of Representatives

State Capitol, Room 102

Juneau, AK 99801-1182

Re: House Bill 468

Dear Representative James:

Thank you for the opportunity to testify and answer questions on House Bill 468 at the State
Affairs hearings held on March 19 and 24, 1998. This letter is in response to questions you
and other committee members raised during these hearings. | have also provided information
which | hope will be helpful regarding some of the issues raised during the discussion.

After listening to testimony on HB 468 and again reviewing Frank Rose’s letter to Mitch
Gravo, which, | understand, generated this legislation, | wish to underscore the Commission's
belief that this bill will result in greater and not lesser hardship for businesses.

As | have noted in earlier correspondence the legal principle of mitigation of damages governs
the decisions of staff and Commissioners when settling cases or making awards. | wish to
underscore that if a complainant fails to mitigate his or her damages, as required under the law
he or she will not be entitled to damages before the Commission.

EXAMPLES

To further illustrate why fears of unlimited damages before the Commission are unfounded, |
will refer to the examples noted in Mr. Frank Rose's letter to Mitch Gravo.

In only one of these Fve examples did the Commission find substantial evidence of
discrimination. As stated in my testimony, staff found substantial evidence to support the 61-
year-old Alaskan Native woman's complaint that Chena Hot Springs Resort discriminated

Toll Ftre
In Alaska (SOOQ)478-4692
01-A4LIl TTY/TDD Only (200) 478.3177
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The Houorablc Jeannette James March 30, 1998
Page 2

against her because of her race and age. As required by law, the former employee mitigated
her damages. In fact, she secured another higher paying job within three weeks of being Fred

- limiting the damages to $2,400 in back pay.

In three of the examples staff did not And substantial evidence of discrimination and closed the
cases. Even had staff found in favor of these complainants' damages would have been limited.
In one instance the applicant found another higher paying job one week later; in another the
applicant took himself out of the job market; and in the third, the employee continued to work
for the employer. In the one example where staff has not yet completed the investigation, that
employee has her own business and a part timejob, which would greatly limit damages if staff
found in her favor.

RISK OF GREATER LIABILITY

Since the Commission follows the legal principle which requires mitigation of damages, and

punitive and compensatory damages are not available before the agency, the average back pay
award paid by private employers in cases before the Commission is $4,713.

However, if this legislation becomes law the employer will likely be liable for greater damages
for a couple of reasons. First, the federal Equal Employment Opportunity Commission
(EEOC) heas stated that it will review the awards capped by this legislation and would pursue
the additional remedies available to it including punitive and compensatory damages. As you
know, our agency may only award back pay, and not additional damages. EEOC's average
award at conciliation in cases where it found in favor of the complainant is $31,720" which is
$27,007 higher than that awarded by our Commission.

In addition, it is reasonable to expect that with a cap on back pay, many people will choose to
File their complaints in federal or state court where damages will be greatly increased. Just
this week an employee received $123,750 for emotional distress in a sexual harassment case
Hled in Superior Court. These damages are not available before the Commission in such
cases. Employers will be more likely to seek legal counsel to defend a case in court than
before the Commission.

BURDEN ON EMPLOYER

The Commission also asks that the Committee consider the substantial burden that this
legislation would place on employers who would have to respond to the Commission’s request
for records and interviews in short order. Currently when the Commission staff requests
information from employers they frequently allow the employer additional time to provide

1This Fgure does not include damages awarded after EEOC takes a case to court - those
Fgures are maintained separately and are not available. 1f included, this jgure would likely be
much higher.
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The Honorable Jeannette James March 30, 1998
Page 3

information. For example, if an employer cannot afford to make a key management witness
available to speak to us in a given month due to its retail schedule or seasonal deadlines, staff
will consider the employer's needs. Often employers will ask for additional time to gather
personnel or application files that the staff needs for comparative evidence.

Under this legislation, the Commission staff would have to make every effort to meet the
mandate of our statute and move the cases within 90 days. Therefore staff would no longer be
in a position to be flexible and grant extensions to employers who wanted more time to

provide witnesses and/or evidence.

If this legislation passes the EEOC may terminate its contractual relationship with the
Commission. |If this occurs, employers will have to respond to requests for information/
evidence from two separate enforcement agencies. This will certainly prove more time

consuming and costly.

BUDGET INCREASE

The loss of the EEOC contract would reduce the Commission's current budget by 10%,
requiring the State to pick up more of the cost of civil rights enforcement in Alaska. The
agency may well lose revenue at a time when it needs additional resources more than ever.
This legislation has a large fiscal note attached to it because it would require considerably
more staff than the Commission currently has to process complaints of discrimination from the
initial filing through investigation, conciliation, preparation for hearing, hearing, and decision.

AVERAGE PROCESSING TIME

The time it takes for the Commission to process a complaint has increased considerably over
the past six years. This is because, even with increased efficiencies, the reduced workforce
could not keep apace of the dramatic increase in cases filed with the agency.

| have attached a chart entitled ""Workload/Resources/ Processing Days™ that shows the

agency's workload and resources since 1982 and processing days2beginning in 1992. As
shown on this chart the time to process parallels the increase in our complaint inventory.

The biggest problem for the agency presently is the investigative backlog. This refers to die
cases which have been filed but not yet assigned to an investigator. The agency currently has
275 unassigned cases and it is taking approximately 9 months from filing to assignment.

Once a case is assigned to an investigator the time it takes to complete the investigation varies
considerably from case to case. Currently the average time to process is 627 days. In 1990

2The processing days plotted on this chart refer to the days it took staff to reach a
determination and do not include the hearing process.
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before the increase in filings and inventory and before the staffing level dropped to 15, the
agency processed cases on average within 319 days.

The time it currently takes to process cases in which staff found substantial evidence of
discrimination and was unable to conciliate is 1175 days. This additional lime is due not only
to the Commission's limited resources in the hearing unit, but is also subject to the scheduling
needs of the employers. However, as noted above, regardless of the time it takes to process a
case in the hearing unit - the complainant has the duty to mitigate damages.

| hope that this information responds to several of the questions raised and clarifies the impact
of this legislation on the Commission and the Alaskan public.

If you have any questions, please call me at 276-7474, extension 241.

Sincerely

Paula M. Haley
Executive Director

C: House State Affairs
Committee Members

Edc. As staled
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TONY KNOWLES, GOVERNOR
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March 30, 1998

Barbara Cotting

Office of the Honorable Jeannette James
Alaska House of Representatives

State Capitol, Room 102

Juneau, AK 99801-1182

Dear Ms. Cotting,

Please find enclosed hard copies of Ms. Haley's letter to Representative James (faxed earlier
today). We decided to send these hard copies because the charts are so difficult to read without the
color. Is it possible that you or a member of your staff could distribute these to State Affairs

Committee members?

Thank you very much for your assistance in this matter.

Sincerely,

Sharon DeFreez
Commission Secretary

Toll Free
In Alaska (800)478-4692
TTY/TDI) Only (800) 478-3177
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TONY KNOWLES, GOVERNOR

800ASTREET, SUITE204
ANCHORAGE, ALASKA 99501-3660
PHONE:  (907) 2744692/ 276 7474
TTY/TOD: 5907)2763177
FAX: Q07) 2738533

The Honorable Jeannette James Via Fax (907) 465-2381
State Affairs Committee Chair

Alaska House of Representatives

State Capitol, Room 102

Juneau, AK 99801-1182

Re: House BiU 468

Dear Representative James:

Thank you for the opportunity to testify and answer questions on House Bill 468 at the State
Affairs hearings held on March 19 and 24, 1998. This letter is in response to questions you
and other committee members raised during these hearings. | have also provided information
which | hope will be helpful regarding some of the issues raised during the discussion.

After listening to testimony on HB 468 and again reviewing Frank Rose's ietter to Mitch
Gravo, which, | understand, generated this legislation, | wish to underscore the Commission's
belief that this bill will result in greater and not lesser hardship for businesses.

As | have noted in earlier correspondence the legal principle of mitigation of damages governs
the decisions of staff and Commissioners when settling cases or making awards. | wish to
underscore that if a complainant fails to mitigate his or her damages, as required under the law
he or she will not be entitled to damages before the Commission.

EXAMPLES

To further illustrate why fears of unlimited damages before the Commission are unfounded, |
will refer to the examples noted in Mr. Frank Rose's letter to Mitch Gravo.

In only one of these five examples did the Commission find substantial evidence of
discrimination. As stated in my testimony, staff found substantial evidence to support the 61-
year-old Alaskan Native woman's complaint that Chena Hot Springs Resort discriminated

Toll Free
In Alaska (800) 478-4692
TTY/TDD Only (8G0)478-3177
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against her because of her race and age. As required by law, the former employee mitigated
her damages. In fact, she secured another higher paying job within three weeks of being fired

- limiting the damages to $2,400 in back pay.

In three of the examples staff did not find substantial evidence of discrimination and closed the
cases. Even had staff found in favor of these complainants’ damages would have been limited.
In one instance the applicant found another higher paying job one week later; in another the
applicant took himself out of thejob market; and in the third, the employee continued to work
for the employer. In the one example where staff has not yet completed the investigation, that
employee has her own business and a part time job, which would greatly limit damages if staff
found in her favor.

RISK OF GREATER LIABILITY

Since the Commission follows the legal principle which requires mitigation of damages, and
punitive and compensatory damages are not available before the agency, the average back pay
award paid by private employers in cases before the Commission is $4,713.

However, if this legislation becomes law the employer will likely be liable for greater damages
for a couple of reasons. First, the federal Equal Employment Opportunity Commission
(EEOC) hes stated that it will review the awards capped by this legislation and would pursue
the additional remedies available to it including punitive and compensatory damages. As you
know, our agency may only award back pay, and not additional damages. EEOC's average
award at conciliation in cases where it found in favor of the complainant is $31,720" which is
$27,007 higher than that awarded by our Commission.

In addition, it is reasonable to expect that with a cap on back pay, many people will choose to
file their complaints in federal or state court where damages will be greatly increased. Just
this week an employee received $123,750 for emotional distress in a sexual harassment case
filed in Superior Court. These damages are not available before the Commission in such
cases. Employers will be more likely to seek legal counsel to defend a case in court than

before the Commission.

BURDEN ON EMPLOYER

The Commission also asks that the Committee consider the substantial burden that this
legislation would place on employers who would have to respond to the Commission’s reque™
for records and interviews in short order. Currently when the Commission staff requests
information from employers they frequently allow the employer additional time to provide

1This figure does not include damages awarded after EEOC takes a case to court - those
figures are maintained separately and are not available. If included, this figure would likely be

much higher.
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information. For example, if an employer cannot afford to make a key management witness
available to speak to us in a given month due to its retail schedule or seasonal deadlines, staff
will consider the employer's needs. Often employers will ask for additional time to gather
personnel or application files that the staff needs for comparative evidence.

Under this legislation, the Commission staff would have to make every effort to meet the
mandate of our statute and move the cases within 90 days. Therefore staff would no longer be
in a position to be flexible and grant extensions to employers who wanted more time to

provide witnesses and/or evidence.

I this legislation pesses the EEOC may terminate its contractual relationship with the
Commission. |If this occurs, employers will have to respond to requests for information/
evidence from two separate enforcement agencies. This will certainly prove more time
consuming and costly.

BUDGET INCREASE

The loss of the EEOC contract would reduce the Commission's current budget by 10%,
requiring the State to pick up more of the cost of civil rights enforcement in Alaska. The
agency may well lose revenue at a time when it needs additional resources more than ever.
This legislation has a large fiscal note attached to it because it would require considerably
more staff than the Commission currently has to process complaints of discrimination from the
initial filing through investigation, conciliation, preparation for hearing, hearing, and decision.

AVERAGE PROCESSING TIME

The time it takes for the Commission to process a complaint has increased considerably over
the past six years. This is because, even with increased efficiencies, the reduced workforce
could not keep apace of the dramatic increase in cases filed with the agency.

| have attached a chart entitled "Workload/Resources/ Processing Days™ that shows the
agency's workload and resources sirce 1982 and processing days2 beginning in 1992. As
shown on this chart the time to process parallels the increase in our complaint inventory.

The biggest problem for the agency presently is the investigative backlog. This refers to the
cases which have been filed but not yet assigned to an investigator. The agency currently has
275 unassigned cases and it is taking approximately 9 months from filing to assignment.

Once a case is assigned to an investigator the time it takes to complete the investigation varies
considerably from case to case. Currently the average time to process is 627 days. In 1990

2The processing days plotted on this chart refer to the days it took staff to reach a
determination and do not include the hearing process.
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The Honorable Jeannette Janies

before the increase in filings and inventory and before the staffing level dropped to 15, the
agency processed cases on average within 319 days.

The time it currently takes to process cases in which staff found substantial evidence of
discrimination and was unable to conciliate is 1175 days. This additional time is due not only
to the Commission's limited resources in the hearing unit, but is also subject to the scheduling
needs of the employers. However, as noted above, regardless of the time it takes to process a
case in the hearing unit - the complainant has the duty to mitigate damages.

| hope that this information responds to several of the questions raised and clarifies the impact
of this legislation on the Commission and the Alaskan public.

If you have any questions, please call me at 276-7474, extension 241.

Sincerely,

Executive Director

C: House State Affairs
Committee Members

Enc. As stated
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P.O. liax 7247,1
Fairbanks. Alaska 99707-2478

Alaska Lodging Management, Inc. 250 Cushman Si.. Suite 4C
Phone 907-474-8555

March 23, 1998 Fax 907-474-H557

Representative Jeannette James, Chair
House State Affairs Committee

State Capital

Juneau, AK 99801

Thank you for the opportunity to testify at the recent hearing concerning HB468 ("An Act relating
to damages awarded in complaints before the State Commission for Human Rights).

As a small business owner, | am very concerned about the provisions in the current law that
potentially places unlimited liability on employers. The major problem that presents itself is that
AKSCHR sometimes takes over two years to make a determination. If their findings show that there
is probable cause, then a conciliation agreement is presented to the employer. That conciliation
agreement contains a number of provisions, not the least of which is a provision for the employer to
pay back wages during the entire period the AKSCHR has been considering the case. An employer can
sign this agreement and the case will go away. The employer admits no wrong doing and the former
employer agrees not to pursue the matter further. The problem, however, is that over the 2 - 3
years the case was being considered by the AKSCHR, wages in the tens of thousands of dollars could
have accrued and the employer is liable. The potential monetary impact from these delays can be
staggering. Furthermore, a claim once decided upon by one organization is still subject to review
and acceptance or rejection by other organizations that have jurisdiction: (local human rights

commissions, Equal Employment Opportunity Commission).

| am not suggesting that the AKSCHR limit the time required to investigate a case and pull the facts
together adequately to render a determination. | am suggesting that should any back pay be a part of
the settlement agreement, that the amount be limited to 90 days wages. This does not eliminate the
possibility of other monetary awards that might be proposed in the conciliation agreement. If an
employer does not accept the settlement, and the case goes forward to the courts, then, if found at
fault, the employer could be liable for additional penalties not tied to wages. 90 days should be
adequate to find new employment and the prior employer should not be responsible, whether at fault
or not. Other penalties/fines may be imposed and appropriate for wrongdoing.

| hope that you will consider the above information in making your decision on changes to the Human
Rights Commission Statutes. For your information, | have attached summaries of several cases that

were brought to my attention by hotel operators.
Your:

Frank W. Rose
President
Alaska Lodging Management, Inc.



Cases Referred to the Alaska State Commission for Human Rights

A former female employee with a disability filed a claim in December 1995
because she was not g'ven a position she had applied for. The case was
dismissed by the Anchorage Human Rights Commission (AHRC) in June 1996.
An appeal was filed in July, 1996 and was subsequently dismissed in August
1996. However, the AKSCHR has decided not to adopt the AHRC decision and
will be conducting an investigation of their own. There has been no time
frame discussed and until this matter is closed permanently, an exposure to
back pay remains a potential and increasing risk. This case has back pay
exposure of $24,000 if the decision by the AKSCHR is in the claimant’s favor.

A former employee filed a discrimination case with the AKSCHR in October
1994. In December, 1996, over two years later, a determination was made
that there was probable cause (the employer disagreed). The employer was
given 30 days to accept a conciliation agreement that basically implicated the
employer as the guilty party. |If the employer does not agree with the
conciliation agreement, the case goes to hearing with the employer having to
retain an attorney and still incurring liability for back wages. Potential
liability exceeds $30,000. Attorney’s fees could approach $10,000 -
$15,000. The potential liability in this case was a critical factor in the
employer’s decision to close the business.

Prospective employee filed a complaint indicating that she was discriminated
against due to religious beliefs when applying for employment in April 1995.
The individual had stated tfiat her religious beliefs would not allow her to wear
askirt onthejob. Complaint filed August, 1995. In September 1995 a letter
was received from the AKSCHR stating that no investigator had been assigned
due to heavy case load. In February 1996 an investigator was finally assigned.
At the end of December, 1996 the case was finally closed with the findings of
no fault on the part of the employer. Almost two years of back wages were at
stake in this case.

A former minority male employee filed a claim in December 1996 for a
position he did not receive while employed in May 1996. Employee requested
the next available position and back wages. The AKSCHR sent a letter that they
were backlogged and that "their inventory of cases has grown at a
disproportionate rate to the number of investigators available... and... to
manage our inventory we must hold this case and other new cases in a suspense
cabinet... we will assign held cases in order of receipt as investigators’ case
load allows”. The letter went on to indicate this could take three to four
months. The exposure for the back wages for this claim was approximately
$29,000.

A former minority female employee filed a claim in January 1995 for a
position she did not receive in March 1994 and October 1994. This claim
was closed in October, 1996 afull two years of potential back pay at stake to
the employer.



TO: Honorable Members of State Affairs Committee: Rep. James - Chair
Rep. Dyson; Rep. Ivan; Rep. Hodgins; Rep Vezey; Rep. Berkowitz; Rep. Elton

FROM: City and Borough of Juneau Human Rights Commission

SUBJECT: HB 468 -
"An act relating to dameges awarded in complaints before the State Commission for H uman

Rights."

Please vote against this bill. It unfairly punishes victims of discrimination. As you know, the
Alaska State Commission for Human Rights is backlogged well over 90 days on cases due to
severe cutbacks in staffing over the last 10 years. The City and Borough of Juneau Human
Rights Commission wes established by the Juneau Assembly in 1992, partly in response to the
closure ofthe Juneau office of the State Human Rights Commission, The Juneau Human Rights
Commission has two primary functions: educating the community about the sources and effects
of abrogations of human rights, and investigating and intervening on behalf of community
members who request our assistance.  In fulfilling the second function, we refer numerous
complainants to the State Htiman Rights Commission. We feel strongly that HB 468 unfairly
punishes victims of discrimination by limiting back pay anerds to which they would be legally
entitled because of unlawful discrimination.

Thank you for your attention to this matter. If you have questions, please contact the
Commission Chair, Leslie Langenbaugh, at 586-1400.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB468 |

1998 LEGISLATIVE SESSION

Revision Date (Note if correction) Dept. Affected Office of the Governor
Title "An Act relating to damages. .. BRU Commissions/Special Offices
before the State Commission for Human RightsCBmponenl Human Rights Commission
Sponsor House Rules Committee

Requester House State Affairs Component Serial No. 01
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services 4,592.6 2,7125.3 2,7125.3 2,579.1 2.579.1 2,579.1
Travel 54.0 54.0 54.0 54.0 54.0 54.0
Contractual 191.3 191.3 197.0 197.0 202.9 202.9
Supplies 26.4 26.4 26.4 26.4 26.4 26.4
Equipment 286.8 10.0 10.0 10.0 10.0 10.0

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 5.151.1 3,007.0 3,012.7 2.866.5 2,872.4 2,872.4

CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) ! !
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 5.151.1 3.007.0 3,012.7 2,866.5 2,872.4 2,872.4

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 5,151.1 3,007.0 3.012.7 2,860.5 2,872.4 2,872.4
Estimate of any current year (FY98) cost: 0.0
POSITIONS
Full-time 55 35 35 24 24 24
Part-time
Temporary

ANALYSIS: (Attach a separate paae if necessary)

An increase in the number of personnel and other line item funding will be necessary to process
cases in ninety (90) days as required oy this bill. Initially 55 positions would be added to

the agency to clear its backlog of cases. In the following years, the number cf additional positions
would decrease. However, in order to process cases in ninety (90) days, a permanent increase

in staff will be needed.

Prepared” aula M. Haley. Executive Director«r|>\"* Phone 276-7474
Division/ HUMAN RIGHTS COMMISSION fj \  Date 3/18/98
Approved by  Jim Avers, Chief of Staff w

Agency 0 ffice of Che Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

_ N For further distribution information, call the Governor's Legislative Office
IRevs. 9221t} )MSOVe Page 1 of



Alaska gbtatt legislature

CHAIR: MEMBERS:
REPRESENTATIVE ‘ REPRESENTATIVES
JEANNETTE JAMES - % A IVAN IVAN
State Capitol 4 ALVEZEY
Room 102 FRED DYSON
Juneau, Ala.ka MARK HODGINS
99001-1182 KM ELTON
(907) 465-3743 .
$ouExc of ftepresnitaMca ETHAN BERKOWITZ

FAX (907) 465-2381
HOUSE STATE AFFAIRS

Fiscal notes for the following bills were requested via email on 3/12/98.

None had been received as of noon on 3/18/98.

Subjecti fiscal notes
Author: Barbara_Cotting®legis.state.ak.us ("Barbara Cotting") at CC2MHSI

Date: 3/12798 12:55 PM

| need fiscal notes for the following bills which are scheduled in
House State Affairs for Thursday, March 19, 1998:

HB 463 Establish Alaska Public Building Fund

HB 466 Campaign Misconduct: False Information
HB 468 Damage Awards Human Rights Commission
HB 408 Seismic hazards Safety Commission

SB 307 U.S. Senate Vacancies
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CS FOR HOUSE HIM, NO. 481( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE - SECOND SESSION
IBY
O llirnl:
Referred:

SumiMirW:  HOI.SF STATF AFFAIRS ( OMVITTILF

A HILL

FOR AN ACT ENTITLED

"An Act relating to application for and payment of permanent fund dividends of

certain deceased individuals; and providing for an effective date.”

HE

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

v Section 1. AS 43.23.003 is amended by adding a new subsection to lead

(It) |) an individual who would otherwise have been eligible for a permanent
fund dividend dies afier applying for the dividend but before the dividend r paid, the
department shall pay the dividend to a personal representative of Hie estate or to a
successor claiming personal properly under AS 13.J6.6S0. |If an individual who would
otherwise have been eligible tor a dividend and who did not apply tor (he dividend
dies during the application period, a personal representative of the estate or a successor
claiming personal property under AS 13.16.680 may apply lor and receive the
dividend. Notwithstanding AS 43.23.01], the ur licntion lor the dividend may be tiled
by the personal representative or the successor at any time Irelove the end of the

application period for the next dividend year.

-l. CSHB 48K )
New ‘iv»yr 1rert [DELETED TPXT NIHV.nETEDI
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* Sec. Z. AS 43.23.025(a) is amended to read:
€)) Hy October 1 of each year, the commissioner shall determine the value ul
each permanent fund dividend for that year by
(1) determining the total amount available for dividend payments.
wbidi equals
(A) the amount of income of the Alaska permanent land
transferred to the dividend fund under AS 37.13.145(b) during the current year;
(H) plus the unexpended and unobligated balances of prior fisca
year appropriations that lapse into the dividend fund under AS 43.23.045(d).
(©) less the amount necessary to pay prior year dividends from
the dividend fund in the current year under AS 43.23.005(h) and under
AS 43.23.055(3) and (7);
tD) less the amount necessary to pay dividends irom the
dividend fund due to eligible applicants who. as determined by the department,
filed for a previous year's dividend by the tiling deadline but who were not
included in a previous year's dividend compulation;
(K) less appropriations from the dividend fund during the
current year, including amounts to pay costs of administering the dividend
program and the hold harmless provisions of AS 43 23.075.
(2) determining the number of individuals eligible to receive a dividend
payment for the current year and the number of estates and successors eligible to
receive a dividend payment for the current year under AS 43.23.005(h): and
(3) dividing the amount determined under (1) of Ibis subsection by the
amount determined under (2) of this subsection.
* Sec. 3. Section | of this Act is retroactive to January |. 76S
* Sec, 4. Sections | and 3 of this Act lake effect immediately under As 01 10 070(e).

* Sec. 5. Section 2 of this Act takes effect January 1. 1999.

CSHU48K 1 o 2
wtr >t UinW'llin+* | DELETED BRACKETED!



JYOUSE COMMITTEE REPORT
(7)

Date Referred to Committee: April 3, 1998 FURTHER REFERRALS: Finance
Date of Committee Action:

The STATE AFFAIRS Committee considered: HB 481
HOUSE BILL NO. 481 PERMANENT FUND DIVIDENDS FOR ESTATES

“An Act relating to application for and payment of permanent fund dividends of certain deceased individuals: and
providing for an effective date.”

recommends it be replaced - / \ f J\the SaIe title
with the following committee substitute C-S lii] Hof [ ] anew title

| Jadditional referral to _ Committee

[ j attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (@O0 APPROVES PREVIOUS:

I J Fiscal notc(s) [ J fiscal note(s)

[V] zero fiscal note(s) X ] [ ] zero fiscal note(S)
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SPONSOR STATEMENT
HOUSE BILL 481

"An Act relating to application for and payment of permanent fund dividends of certain deceased
individuals; and providing for an effective date."

House Bill 481 corrects an inequity in the categories of individuals who may receive Permanent
Fund Dividends (PFDs). Currently, eligible individuals fall under numerous categories. Besides
those physically present in the state for the entire period of eligibility, categories include individuals
absent from the state for military reasons, educational advancement or medical treatment.
Additionally, individuals accompanying those who are absent from the state for medical treatment
are also eligible to receive a dividend.

One category of eligible individuals, however, has been deprived of the opportunity to receive
PFDs. Those are the individuals who, though eligible to receive a PFD, do not because they died
during the application period before applying. In other words, they do not receive a permanent
fund dividend simply because they died at the wrong time of the year.

The application deadline for permanent fund dividends is March 31 of the year following the year
for which the dividend applies. This dividend is normally paid sometime the following October. If
an eligible individual applies for and receives a dividend and then dies, tine individual’s estate has
access to the permanent fund dividend. Similarly, although by regulation raiher than statute, the
PFD of an eligible individual who applies for a PFD but dies before receiving it, is aiso given to the
individual’s estate. However, if an eligible individual dies during the application period prior to
applying, the estate’s representative is unable to apply on the individual’s behalf. This creates a
class of individuals based solely on the date of their deaths.

House Bill 481 corrects this inequity. It puts into statute that the estate of an individual who applies
for a PFD but dies before receiving it may keep the PFD. It also provides that as long as an
individual was eligible for and would have received a permanent fund dividend had the individual
continued to live, the individual's estate is eligible to apply for and receive the dividend. This
correction could be a great assistance in many circumstances.

The dividend of an individual who died unexpectedly could be used by the famiiy to help pay the
funeral expenses and any medical expenses that may have been incurred. It could be used to pay
for the support of an individual's offspring or to assist with other costs. The family of a deceased
individual should not be deprived of the Permanent Fund Dividend simply because of the time of
year during which the individual died. Nor, on a less compassionate note, should an individual’'s

creditors be deprived if no heirs exist.

House Bill 481 requires no additional funding. Its effect on the amount of individual permanent
fund dividends would be negligible; however the ad\ stages to the family of the deceased
individual would be great.
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HOUSE STATE AFFAIRS

SECTIONAL ANALYSIS
HOUSE BILL 481

ating to application for and payment of permanent fund dividends of certain
deceased individuals; and providing for an effective date."

Adds a new subsection to AS 43.23.005, Eligibility, which provides that the
permanent fund dividend of an individual eligible to receive a dividend who
applied for, but died before receiving, the dividend may be paid to the
deceased individual’'s estate. Also provides that the personal representative
of the estate, or a successor claiming personal property under AS
13.16.680, Formal Testacy Proceedings Order, Foreign Will, may apply for
the dividend of an individual eligible to receive a dividend who dies during
the application period before applying for the dividend.

Amends AS 43.23.025(a), Amount of Dividend, to specify that the number of
estates and successors eligible to receive a dividend payment for the
current year be included with the number of individuals eligible to receive a
dividend for that year.

Provides a type of transition to allow a personal representative of an estate
that, or a successor who, qualifies for and has not received a dividend for
1997 or 1998 to apply for the dividend during the 1999 application period.
Gives the Department of Revenue authorization to prescribe and furnish an
application form for claiming a dividend under this section.

Makes Section 1 retroactive to January 1, 1997
Provides an immediate effective date for Sections 1, 3, and 4 of the bill.

Section 2 of the legislation becomes effective January 1, 1999.



§ 4323005

Pennarent Fund and the state's natural and mineral
resources are notrationally related to the distinctions
Alaska seeks to moke in the dividend program be-
tweennewerresidents and those who have been in the
state since 1959. Zobelv. Williams, 457 U.S. 55,102 §.
Ct. 2309, 72 L. Ed. 2d 672 (1982).

Objective to reward citizens forpastcontributions is
not a legitimate state purpose since this reasoning
could open the door to state appotionment of other
rights, benefits and services according to length of
residency and would permit the states to divide citi-
zens into expanding numbersofpermanent classes, a
result which would be clearly impermissible. Zobel v.
W illiams. 457 U.S. 55, 102 S. Ct. 2309, 72 L. Ed. 2d
672 (1982).

This statute does notimpose any threshold warning
period on those seeking dividend henefits; persons
with less than a full year ofresidency are entitled to
share in the distribution. Nordoes the statute purpaort
to estaolish a testofthe bona fides of state residence.
Instead, the dividend statute creates fixed, perma-
nent distinctions between an everincreasing number
ofperpetual classes ofconccdedly hona fide residents,
based on how long they have been in the state. Zohel
v. Williams, 457 U.S. 55,102 S. Ct. 2309, 72 L. Ed. 2d
672 (1982).

Permanent fund dividend payments were
made for “public purpose™ within the meaning of
Alaska Const., Art. IX, § 6. Beattie ex rel. Beattie v.

Revenue and Taxation
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United States, 635 F. Supp. 481 (D.Alaska 1986), afTd
sub nom.Greisen ex rel. Greisen v. United States, 831
F.2d 916 (9th Cir. 1987), cert, denied, 485 U.S. 1006
108 S.Ct, 1469,99 L. Ed. 2d 699 (198 '

Permanent fund dividend payments subject to
federal income tax. — Permanent Fund dividend
payments are income and, since these payments are
not excludable from gross income as “gifts", they are
therefore subject to the federal income tax. BeAfttie ex
rol. Beattie v. United States, 635 F. Supp. 481 (D.
Alaska 1986), afTd sub nom. Greisen ex rel. Greisen v.
United States, 831 F.2d 916 (9th Cir. 1987). cert,
denied. <185 U.S. 1006, 108 S. Ct. 1469, 99 L. Ed. 2d
699 (1988).

Payments received underAlaska's Permanent Fund
Dividend Program are subject to federal income tax.
Greisen ex rel. Greisen v. United States, 831 F.2d 916
(9th Cir. 1987), cert, denied, 485 U.S. 1006,108 S. Ct.
1469,99 L. Ed. 2d 699 (1988).

Property of bankruptcy estate. — Debtor's per-
manent fund dividend, sent to IRS by the State of
Alaska, is the property of the bankruptcy estate and
subject to turnover by the IRS pursuantto 11 U.S.C.
§§ 541 and 542. Interest of IRS in Dermanent fund
dividend was no greaterthan thatofanyotherlevying
creditor. If levy is valid, IRS holds a perfected lien
against debtor's permanent fund dividend. Camacho
v. United States, 177 Bankr. 667 (Bankr. D. Alaska
1994).

Sec. 43.23.005. Eligibility, (a) An individual is eligible to receive one permanent
fund dividend each year in an amount to be determined under AS 43.23.025 if

(1) the individual applies to the department;

(2) on the date of application the individual is a state resident;

(3) the individual was a state resident for at least the calendar year immediately
preceding January 1 ofthe current dividend year;

(4) the individual has been physically present in the state at some time during the
prior two calendar years before the current dividend year; and

(5) the individual is
(A) a citizen of the United States;

(B) an alien lawfully admitted for permanent residence in the United States;
(C) an alien with refugee status under federal law; or
(D) an alien that has been granted asylum under federal law.

(b) [Repealed, § 18 ch 4 SLA 1992.]

(c) A parent, guardian, or other authorized representative may claim a permanent
fund dividend on behalf of an unemancipated minor or on behalf of a disabled or an
incompetent individual who is eligible to receive a payment under this section. Notwith-
standing (a)(2) — (4) of this section, a minor is eligible for a dividend if, during the two
calendar years immediately preceding the current dividend year, the minor was born to
or adopted by an individual who is eligible for a dividend for the current dividend year.

(d) Notwithstanding the provisions of (a) — (c) of this section, an individual is not
eligible for a permanent fund dividend for a dividend year when

()  during the calendar year immediately preceding that dividend year the individual
was sentenced as a result of conviction in this state of a felony;

(2* during all or part of the calendar year immediately preceding that dividend year,
the individual was incarcerated as a result of the conviction in this state ofa

(A> felony; or

(B)  misdemeanor if the individual has been convicted of two or more prior crimes as
defined in AS 11.81.900.
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(e) [Repealed, 8 64 ch 21 SLA 1991.]
(0 In a time of national military emergency, the commissioner may waive the

requirement of (a)(4) of this section for an individual absent from the state under military
orders while serving in the armed forces of the United States, or for the spouse and
dependents of that individual.

(9) For purposes ofapplying (d)(1) ofthis section, the date the court imposes a sentence
or suspends the imposition of sentence shall be treated as the date of conviction. For
purposes of applying (d)(2)(B) of this section, multiple convictions arising out of a single
criminal episode shall be treated as a single conviction. (8 1ch 102 SLA 1982;am 8§ 1ch
57 SLA 1987; am § 1ch 54 SLA 1988; am 8 1ch 159 SLA 1988; am §8 2, 3 ch 107 SLA
1989; am § 1ch 63 SLA 1990; am 88 46, 62 ch 21 SLA 1991; am § 1ch 68 SLA 1991; am

88 4 —8, 18 ch 4 SLA 1992; am 8§ 2, 3 ch 46 SLA 1996)

Revisor's notes. — Sections 2 and 3, ch. 99, SLA
1985. amend (c) and add a new subsection (d) of this
section respectively. The amendments are effective if
§ 1, ch. 99, SLA 1985 is repealed (see § 25, ch. 99,
SLA 1985). If the amendments hecome law. the sub-
sections will read: “(c) A parent, guardian, or other
authorized representative may claim a permanent
fund dividend on behalfofan unemancipated minoror
on behalfofan incompetent individual who is eligible
to receive a dividend under this section.

“(d) A person who is eligible to receive a permanent
fund dividend under this section, or who isauthorized
to claim a dividend on behalfofanother under (c) of
this section, may elect to receive the dividend eitherin
cash or as an annuity credit. Alternatively, a person
may elect to receive 25 percent, 50 percent, or 75
percent of the dividend in cash and the remainder as
an annuity credit. A person who is 65 years ofage on
or before January 1, 1988 may only receive the per-
manent fund dividend in cash and may not elect to
receive an annuity credit.”

Cross references. — For ' jislative findings in
connection with the 1989 amendment to (a) of this
section, see § 1(a), ch. 107, SLA 1989 in the Tempo-
rary and Special Acts.

For the application deadlines for minors who qual-
ified for a dividend for 1992 because of the 1992
amendment to <c)ofthis section, see § 19.ch. 4. SLA
1992 in the Temporary and Special Acts.

Forlegislative purpose relating to the 1996 amend-
mcen .samending subsection (d) and adding subsection
(g), :ee § 1, ch. 46, SLA 199G in the Thmporary and
Special Acts.

Effect of aunendments. — The 1987 amendment
in subsection (a) deleted “on the date of application
the individual' at the end of the introductory lan-
guage, added “on the date ofapplication the individ-
ual" at the beginning of paragraph (1), and in para-
graph (2) substituted “the individual was" for "has
been" and at the end of the paragraph substituted
“April 1ofthe current dividend year" for "the date of
application."

The first 1988 amendment added subsection (d).

NOTES TO

Constitutionality. — The 1989 amendment to
paragraph (a)(2) of this section, imposing a two-year
residency requirement forapplicants, was unconstitu-
tional; the one year requirement in subsection (e) is
the applicable period, since no appeal is pending.,
(The 1991 amendment codified this decision)),
Lindley, et ol. v. Malone, Superior Court, 3rd Jud,

The second 1988 amendment, in subsection (a),
deleted "and" at the end ofparagraph (1), added "and"
atthe end of paragraph (2), and added paragraph (3).

The 1989 amendment substituted “24 consecutive
months" for “six consecutive months" in paragraph
(a)(2) and added subsection (e).

The 1990 amendment, effective January 1, 1991,
inserted “a disabled or" before “an incompetent" in
subsection (c).

The first 1991 amendment, effective June 11, 1991,
substituted “12 consecutive months" for “24 consecu-
tive months" in paragraph (aX2)and repealed subsec-
tion (e).

The second 1991 amendment, effective June 20,
1991, added subsection (f).

The 1992 amendment, effective January 1, 1993,
rewrote subsections (a), (c), and (d), repealed subsec-
tion (b), and made a paragraph reference substitution
in subsection (D.

The 1996 amendment, effective August 27, 1996,
rewrote subsection (d) and added subsection (g).

Editor's notes. — Under 88 5 and 20, ch, 4, SLA
1992, from April 1. 1992. to January 1, 1993, and
retroactive to January 1,1992, the last sentence of(c)
ofthis section read “Notwithstanding (aXI>-(3) ofthis
section, a minoriseligible for a dividend if, during the
24 maonths immediately preceding the current divi-
dend year, the minor was bom to or adopted by an
individual who is eligible for a dividend for the cur-
rent dividend year."

Section 6, ch. 46, SLA 1996 provides that the 1996
amendments that amended subsection (d) and added
(g) “apply only to individuals convicted of crimes
committed after December 31, 1996" and that “[c)on-
victions for crimes committed before January 1, 1997.
may not be considered in determining the number of
prior convictions for purposes of applying AS
43.23.00,.i(d 2XB>."

Legislati/fe history reports. — For legislative
letterofintentrelating to the enactmentofsubsection
(f>by § I'cl. 68.SLA 1991 (HCS CSSB 98<FIN)), see

1991 Senate Journal, pages 256, 257.

ECISIONS

o

Dist. C.A. No.90-2586(1990).

Subsecticn (d) does not violate the equal protection
clause of the United States Constitution and/or the
Alaska Corstitution. State v. Anthony, 810 P.2d 155
(Alaska 1901).

Subsection id), which makes incarcerated felons
ineligible for permanent fund dividends, does not
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This bill will allow Ihe estate to receive the dividend of an individual who died after filing the PFD application. It also allows the personal representative of the
estate to apply for a dividend on behalf of an individual who dies during ihe PFD application period. These estates must be included and accounted lor in the
annual calculation of the dividend. There is a one-time retroactivity that will allow estates to lile for individuals who died in the 1997 and the 1998 filing periods,
to file by March 31,1999. Thereafter, an estate making an application under this provision must file an application by July 31 of the dividend year.

This bill will have no fiscal affect on the Permanent Fund Dividend Program.
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Author: Shari_Kochman@gov.state.ak.us (Shari Kochman) at CC2MHS1
Date: 4/13/98 1:33 PM

Priority: Normal

TO: Barbara Cotting at LAA_TRANS

Reply Separator

Subject: fiscal note
Author: Barbara_Cotting@legis.state.ak.us (Barbara Cotting) at CC2MHS1
Date: 4/9/98 11:44 AM

I have scheduled HB 481, Permanent Fund Dividends for Estates, in
State Affairs for Thursday, April 1G, and need fiscal notes.
———————————————————————————————————— Original message header:
>MAIL FROM:<Barbara_Cotting®legis.state.ak.us>
>RCPT TO:<shari_kochman@gov.state.ak .us>
>DATA
"Received: from smtpmaill.legis.state.ak.us ([146.63.202.96]) by popl.state.ak.u

s (Post-Office MTA vi.1l.2 release :P0205-i01c) ID# 0-44072U100L100S0) with ESMTP

id AAA159 for :shari_kochman@gov.state.ak.us>; Thu, 9 Apr 1998 11:47:11 -0800
>Received: from ccbriage.legis.state.ak.us (ccbridge.legis.state.ak.us (145.63.2

02.114]) Hv smtpmaill.legis.state.ak.us (8.8.5/8.7.3) with SMTP 1id LAA30006 for

<shari_kochman@gov.state.ak.us>; Thu, 9 Apr 1998 11:47:01 -0800
>Message-1d:<199804091947.LAA30006@smtpmaill.legis.state.ak.us>
>Date: Thu, 09 Apr 1998 11:44 -0900

>From: "Barbara Cotting"” <Barbara_Cottingolegis.state.ak.us>

>To: "shari_koch,nan@gov.state.ak.us"™ <shari_kochman@gov.state.ak.us>
>Subject: fiscal note

———————————————————————————————————— End of message header.
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HOUSE COMMITTEE REPORT

(7

Date Referred to Committee: January 22, 1997 FURTHER KES

Date of Committee Action: ~|/'7 M

The STATE AFFAIRS Committee considered: HCR 7
HOUSE CONCURRENT RESOLUTION NO. 7 AMEND UNIFORM RULES.COM. MEETING NOTICE

Proposing an amendment to the Uniform Rules of the Alaska State Legislature relating to notice of committee meetings
held during the first week of a first regular session.

recommends it be replaced [ ]the same title
with the Following committee substitute [ j anew title

[ ] additional referral to Committee
f } attached amendments)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(S): OCy0 APPROVES PREVIOUS:
[ Jfiscal note(s) [ ] fiscal note(s)

1/1 zero fiscal note(s) [-o A [ ] zero fiscal note(s)

CHAIR’S SIGNATURE " Y -V -
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Representative Joe Green

P isirki 10

Sponsor Statement

HCR 7-Amending Rule 23(a) of the Uniform Rules

HCR 7 addresses the problem of meeting the public notice requirement of the
Uniform Rules during the first week of the first legislative session.

Problem: Uniform Rule 23 (a) states that "the person who chairs the
committee” shall provide public notice of a meeting "by 4:00 p.m. on the
preceding Thursday.” Under this requirement it is technically impossible for
a chairman to hold a meeting during the first week of the first legislative
session. A member is selected to serve as a chairman (or co-chairman) by the
Committee on Committees. Under normal circumstances the Committee on
Committees report is in effect until the members of the next legislature are
sworn in. So the previous chairman has no authority beyond his/her term as
chairman, and the new chairman has already missed the preceding Thursday
deadline and can therefore not meet during the first week.

In order to mobilize the committee, prospective new chairmen have for some
years dutifully noticed meetings planned for the first week of session by the
preceding Thursday deadline, even though they do not yet preside over the
committee. The alternative, of course, would be to give notice on the first day
of session, and then wait until the following week to hold the first meeting.

Solution: HCR 7 amends the Uniform Rules to allow for a hearing during
the first week of the first session to be held after 24 hours notice. Under such
a rule, a meeting could be held on the second day of session if notice was
given immediately after swearing in and approval of the Committee on
Committee report. Such a hearing could only be held for the purposes of an
overview or committee organization, as the requirement in Rule 23(a) that a
bill or resolution be noticed for a least five days before the first publ'c hearing

would still apply.



HCR 7 - Amend Uniform R ule 23 (a) byRepresentative Joe Green

Problem #1: The member who is chairman on the preceding Thursday CEASES to be the chairman
on Legislative Day 1when the new legislature is sworn in.

Problem #2: The chairman selected on legislative Legislative Day 1had no authority on the
preceding Thursday to notice the meeting.

Result: Under strict adherence to the rule meetings scheduled during the first week of the first
session fail to meet the public notice requirement..

Solution: HCR 7 allows meetings to be held with 24 hours notice during the first week of session.
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legislative matter which is consistent with the
jurisdiction of the committee. A standing, special, or
joint committee which acts between legislative sessions
constitutes a subcommittee of the Legislative Council for
administrative purposes. A special or joint committee
may expend money only in accordance with an appropriation
made for the work of the committee.

(d) A committee may not be established unless
authorized by law or by the Uniform Rules.

OPEN AND EXECUTIVE SESSIONS

RULE 22. OPEN AND EXECUTIVE SESSIONS. () All
meetings of a legislative body are open to all legisla—
tors, whether or not they are members of the particular
legislative body that 1is meeting, and to the general
public except as provided in (b) of this- rule.

() A legislative body may <call an executive
session at which members of the general public may be
excluded for the following reasons:

(1) discussion of matters, the immediate know—
ledge of which would adversely affect the finances of a
government unit;

@) discussion of subjects that tend to
prejudice the reputation and character of a person;

(3 discussion of a matter that may, by Ilaw,
be required to be confidential.

(©) When a legislative body desires to call an
executive session in accordance with (b) of this rule,
the body shall first convene as a public meeting and the
question of holding an executive session shall be de—
termined by a majority vote of the members present.

(d) The provisions of this rule nay not be inter—
preted as permitting the exclusion of a legislator fronm
an executive session, whether or not the legislator is a
member of the body that 1is meeting. A legislator not a
member of the body holding an executive session shall,
however, be subject to the same rules of confidentiality
and decorum as pertain to regular members of the body.

COMMITTEE MEETINGS

RULE 23. COMMITTEE MEETINGS. (@ Written notice
of the time, place and subject matter of all meetings of
standing, special, and joint committees during a week

-11-



