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OPINION _

AS 44.62.320(a) provides: _

The legislature, by a concurrent resolution adopted by a vote of both houses, may annul
a requlation of an agency or department.

This statute encomﬁ_asses a variant of what has come to be called the legislative veto.l
The question In this case Is whether this device violates article Il 0f the Alaska

Constitution. We hold that it does.

| . . .
Chapter 15 0f Title 5 of the Alaska Statutes authorizes games of chance and skil| to be
operated by permit holders. Only certain kinds of games, ("bingo, raffles and lotteries, ice
classics, doIg mushers' contests, fish derbies and”contests of Skl||2 are allowed,2 only
nonprofit o7 .nizations may be issted a permit,3 and all revenues must be devoted to
“the_ awarding of prizes to contestants or participants and. to educational, civic, puplic,
ch?rltablg, patrl%tlc_ or_religious. uses."4 The Commissioner of Revenue has been
delegated the autnqrity to adopt rules and requlations "necessary to carry cut this chapter
or protect the b,?st intérest of the public.’> .~ . .y

From 1960 until 1976 one of the Commissioner's requlations prohibited lottery operators
from ﬂwmq prizes exceeding $15,000 in Per_sonal property or $30,000 in real proper
annuafly.6 I November of 1976 the requlation was amerided by increasing the annua
persondl property limit to $30,000 and the annual real property fimit to $50,000 and by

1000 an
stating that personal property Included cash and neqotiable Instfuments./ _
A L.I%/.E. {)/olunta p|spanrt¥mmcorporated assomzﬂlon which acts as the Eolmcal action

committee for the Teamster's Union Local No. 969, and affiliated unions. For three years



it has operated fund raising lotteries under a permit issued by the Department of Revenue.

It applied for a permit for 1977 and reported that during 1976 it had distributed $80,000
in cash prizes. The Department denied A.L.1.V.E. apermit for 1977 on the ground that its
prize distribution in 1976 had exceeded the allowable limit.

A.L.I.V.E. then brought suit against the Department alleging that the denial of the permit
was wrongful, claiming that under the first version of the regulation which was in effect
for most of 1976 cash prizes were not included within the personal property limitation of
$15,000. While the case was pending before the superior court, the legislature, acting
under AS 44.62.320(a), annulled, b> concurrent resolution, 15 AAC 05.410(4).8

As a result of the legislative annulment A.L.1.V.E. added another count to its complaint
under which it claimed that the denial of its permit was wrongful because it was based on
continuing enforcement of the regulation despite its nullification by the legislature. In

response, the state claimed that the legislature could not constitutionally annul an
administrative regulation by concurrent resolution and therefore the regulation had not
been annulled. Both parties moved for summary judgment on this issue. The court
granted partial summary judgment in favor of A.L.I.V.E., holding that the legislative
annulment power was constitutional and that the regulation in question was void ab
initio.9

Il

The Alaska Constitution defines with specificity the mechanics of legislation. 10 Each
provision hes a purpose "designed to engender a responsible legislative process worthy of
the public trust."” Plumley v. Hale, 594 P.2d 497, 500 (Alaska 1979).

Article |, section 13 requires that every bill be confined to one subject and that there be a
descriptive title. These requirements are designed "to prevent the inclusion of
incongruous and unrelated metters in the same bill in order to get support for it which the
several subjects might not separately command, and to guard against inadvertence, stealth
and fraud in legislation."” Suber v. Alaska State Bond Committee, 414 P.2d 546, 557
(Alaska 1966). The same section also requires a specific form of enactment clause to
avoid confusion as to when the legislature is speaking with the force and effect of law, as
distinguished from the mere expression of its views and desires. 11

Article 1l, section 14 requires three readings of a bill, on three separate days in order "to
ensure that the legislature knows what it is passing,” North Slope Borough v. Sohio
Petroleum Corp., 555 P.2d 534, 543 n 11 (Alaska 1978), and to ensure an opportunity for
the expression of public opinion and due deliberation. 12 Section 14 also requires that the
vote of each legislator on final passage of a hill be recorded and that no bill may pass
without an affirmative vote of a majority of the membership of each house. These
provisions are meant "to ensure deliberation prior to passage, to ensure that the requisite
majority of each house affirmatively votes to enact a bill into law, and to provide a public
record of the vote cast by each legislator.”” Plumley v. Hale, 594 P.2d 497, 500 (Alaska
1979).

In addition to these formal safeguards there is the condition that no bill shall become law
unless the governor has the opportunity to veto it. 13 This power is granted "'to preserve
the integiity of ... . [the executive] branch of government . ... and thus maintain an
equilibrium of governmental powers . ... [and] to act as a check upon corrupt or hasty
and ill-considered legislation.”" Thomas v. Rosen, 569 P.2d 793, 795 n.5 (Alaska 1977)
(citation omitted). Finally, there is the clause that laws do not become effective, unless a



two-thirds vote of the membership of each house provides otherwise, until ninety days
after they are enacted. Art. Il, 8 18. This is designed to provide a fair opportunity to those
people affected by legislation to learn of the laws they must live by. 14

The question presented by this case is whether the legislature can exercise its legislative
power without following these enactment provisions. In our view the answer must be in
the negative, for otherwise they would serve no purpose. In Plumley v. Hale, 594 P.2d
497, 502 (Alaska 1979) we held that the requirements of Art. |l 8§ 14 are mandatory, not
permissive. 15 The minutes of the proceedings of our constitutional convention indicate
that the delegates were fully aware that only by following the enactment procedures
could the legislature make law. Thus, Delegate Sundborg stated:

Now, a majority vote in each house of the legislature is not equivalent to passing a law,
because it does not require the signature of the gowvernor, and it does not require
conformance with the provisions of this constitution and the provisions of such laws as
will be passed under it with respect to the procedure in enacting a law. So, when we say
in the second sentence, "The state may by law,” we are saying that that law must be
passed by the legislature in the manner that is required by the constitution and the
statutes, and either signed by the governor or passed over his veto or become law without
his signature in the manner provided in the constitution, which we felt was the real
intention of the body rather than merely requiring that the legislature by a majority in
each house and without adhering to any of those other restrictions and without any
reference to the governor could contract debt on behalf of the state.

5 Proceedings of the Alaska Constitutional Convention at 3405 (January 28, 1956). Of
course, when the legislature wishes to act in an advisory capacity it may act by
resolution. However, when it means to take action having a binding effect on those
outside the legislature it may do so only by following the enactment procedures. Other
state courts have so held with virtual unanimity. 16
Thus in People ex rel. Burritt v. Commissioners of State Contracts, 120 Ill. 322, 11 N.E.
ISO (111 18S7) a joint resolution directed state officials to make a contract for the
publication and distribution of certain municipal laws and provided an appropriation for
that purpose. The lllinois Supreme Court held that the joint resolution was invalid
because the enactment procedures prescribed by the lllinois Constitution had not been
followed. Speaking of them, the court stated:

That these various provisions, giving the form and mode by which, through the
concurrent action of the legislative and executive departments, valid and binding laws are
enacted, are, in the highest sense, mandatory, cannot be doubted.

11 N.E. at 185. The court went on to note that

nothing becomes law simply and solely because men who possess the legislative power
will that it shall be, unless they express their determination to that effect in the mode
pointed out by the instrument which invests them with the power, and under all the forms
which that instrument hes rendered essential. [Citation omitted].

Id.



In Mullan v. State, 114 Cal. 578, 46 P. 670 (Cal. 1896) the California legislature had
passed a resolution requiring compensation of a private individual. In rejecting the
argument that the resolution had the effect of law, the court stated:

A mere resolution . ... is not a competent method of expressing the legislative will,
where that expression is to have the force of law, and bind others than the members of the

house or houses adopting it.

46 P. at 672.
Moran v. La Guardia, 270 N.Y. 450, 1 N.E.2d 961 (N.Y. 1936) involved statutory

provisions reducing public employees' salaries during an economic emergency "until the
legislature shall find their further operation unnecessary." The legislature first attempted
to repeal this law by passing a bill, but it was vetoed by the Governor. The same result
was then sought by the passage of ajoint resolution. In an alternative holding the court
held that the legislature could not constitutionally terminate the operation of the statute
by resolution: 17

A concurrent resolution of the Legislature is not effective to modify or repeal a
statutory enactment. ... To repeal or modify a statute requires a legislative act of equal
dignity and import. Nothing less than another statute will suffice. A concurrent resolution
of the two Houses is not a statute . ... A concurrent resolution, unlike a statute, is
binding only on the members and officers of the legislative body. It resembles a statute
neither in its mode of passage nor in its consequences. The form of a bill is lacking, and
readings are not required. It does not have to lie on the desks of members of the
Legislature for three legislative days . ... But more important, its adoption is complete
without the concurrent action of the Governor, or, lacking this, passage by a two-thirds
vote of each House of the Legislature over his veto. Thus a joint resolution may be
adopted by a mere majority of the Legislature without action by the Governor or notice to
the public, whereas the enactment of a statute requires action by three distinct bodies and
at least three days' notice to the public. As has been well said: "'In the exercise of this vast
power [of the Legislature] according to the fundamental idea and constitution of
parliament the concurrence of the three distinct bodies of which it is composed, each
acting by itself and independent of the others, is necessary. No two of them acting
together, much less alone, can make a law." [Citations omitted].IS

1N.E.2d at 962.

The express provision in the Alaska Constitution of two specific legislative veto
mechanisms supports our view that no implied general power to veto agency regulations
by informal legislative action exists. On the subject of the organization of the executive
department the governor may propase changes in the law by executive order. Unless they
are disapproved by the legislature within sixty days by "resolution concurred in by a
majority of the members injoint session . ...", such changes shall "become effective at a
date thereafter to be designated by the governor." 19 On the subject of municipal
boundary changes, the state local boundary commission may make recommendations.
They become effective forty-five days after presentation to the legislature unless vetoed
by a "resolution concurred in by a majority of the members of each house."20

There are several noteworthy aspects of these expressed powers. First, they are
accompanied by specific time deadlines. Second, the deadlines are different, sixty days in



one case and forty-five days in the other. One may question, if there is an implied
legislative veto power in the constitution, whether it is accompanied by a time limit, and
if so, what the limit is. Third, the expressed legislative vetoes annul proposed executive
action, they do not change existing law. They therefore do not have the same potential for
the disruption of public expectations and ongoing executive programs that the blanket
veto in question hes. Fourth, the legislative vote required for the exercise of each of the
expressed vetoes is different. Re-organization orders may be blocked by a resolution of
disapproval concurred in by a majority of the members of the legislature in joint
sessional while boundary change vetoes require disapproval by a resolution concurred in
by a majority of the members of each house.22 Since the Senate has twenty members and
the House has forty,23 these differences can be quite important. The votes of thirty
legislators are required to forestall a veto taken in joint session, while ten senators can
prevent a veto if the vote is to be by a majority of the members of each house. Here, as
with the differing time deadlines mentioned above, one may inquire as to how the
constitution addresses the issue of ar implied general legislative veto power. The answer,
of course, is that the constitution contains no clue. In our view, the specificity with which
the constitution deals with the legislative veto powers it does grant leads logically to the
conclusion that no other veto power is implied.

11
We are aware of only three cases which have decided the question whether a legislative

veto is constitutional.24 They are Atkins v. United States, 556 F.2d 102S, 214 Ct. Cl. 186
(Ct. Cl. 1977), cert, denied, 434 U.S. 1009, 98 S. Ct. 718, 54 L. Ed. 2d 751 (197S);
Opinion of the Justices, 96 N.H. 517, 83 A.2d 738 (N.H. 1950); and Reith v. South
Carolina State Housing Authority, (Ct. C.P., 11th Jud. Dist., Aug. 28, 1975), rev'd on
other grounds, 267 S.C. 1, 225 S.E.2d 847, 848 (S.C. 1976).25

The New Hampshire case, Opinion of the Justices, 96 N.H. 517, 83 A.2d 738 (N.H.
1950), involved the question whether a reorganization statute violated the state
constitution. The statute provided that the reorganization plan proposed by the governor
would become law if the two legislative houses did not disapprove it by concurrent
resolution. The court concluded that the statute violated the enactment provisions of the
New Hampshire Constitution:

The procedure which [the reorganization statute] provides is in distinct contrast to that
contemplated by the Constitution. Consent is to be manifested by silence or adjournment,
and disapproval by "‘concurrent resolution™. ... The contemplated procedure violates the
constitutional provisions requiring separate action by each house of the Legislature . . ..
The act would dispense with the "passage’” of any measure, as that word is commonly
used, and with the requirement of presentation to the Governor. In a sense the act
provides for a reversal of the democratic processes required by the Constitution, for under
it the Governor would propose the legislative action, rather than approve or disapprove of

action taken. 83 A.2d at 741.

In Reith v. South Carolina State Housing Authority, (Ct. C.P., 11th Jud. Dist., Aug. 28,
1975), rev'd on other grounds, 267 S.C. 1, 225 S.E.2d 847, 848 (S.C. 1976), the South
Carolina Court of Common Pleas considered, inter alia, the validity of a statutory
provision stating that regulations promulgated by the Housing Authority shall be "null
and void unless approved by a concurrent resolution of the General Assembly at its



session following such promulgation.” The court held that this provision violated the
constitutional enactment requirements because "the General Assembly may not perform a
legislative function by means of a concurrent resolution.”26 The court also concluded
that the provision impermissibly infringed on the executive's power to administer and
enforce the laws.27 On appeal, neither ruling was challenged, but the state supreme court
reversed on the grounds that the legislative veto provision was not severable and,
therefore, the whole act was unconstitutional.28 The appellate court accepted the lower
court's riling on the veto provision as the law of the case and did not pass on the issue.29

Atkins v. United States, 556 F.2d 1028, 214 Ct. Cl. 186 (Ct. Cl. 1977), cert denied, 434
U.S. 1009, 98 S. Ct. 718, 54 L. Ed. 2d 751 (1978) involved a statute empowering the
President to make recommendations for judicial salary increases and transmit them to
Congress; the recommendations would become effective after thirty days unless
disapproved by either House. It was claimed that this mechanism was unconstitutional
because it contravened article I, section 1 of the United States Constitution, which vests
the legislative power of the United States in a bi-cameral Congress, article |, section 7,
which grants veto power to the President, and the principle of separation of powers. The
Court of Claims, en banc, in a four-to-three decision upheld the statute.

Atkins is not strong authority in this case, for the following reasons. First, the majority
took pains to confine its opinion to the narrow issue before it, emphasizing that Congress'
special role in the establishment of judicial salaries shaped its reasoning and conclusion.
Id. at 1058-60, 1063, 1065, 1068. Moreover, the United States Constitution does not
contain detailed directions for legislative action similar to those set forth in the Alaska
Constitution, discussed supra, pp. 7-10. Thus the Court of Claims wes able to say,
speaking of article I, section 1 of the United States Constitution.” "The clause does not
itself, as a textual matter, mechanically direct the manner in which Congress must
exercise the legislative power.” Id. at 1062. Such a statement could not be made with
reference to Article Il of the Alaska Constitution. Further, the court stressed that no
change in the law was acconplished by the one-House veto, because the President's
recommendations never had the effect of law. Id. at 1063. The court implied that for one
House to have the authority to make such a change would be unconstitutional: *Nor could
one House do anything more than presenve existing law .. .." Id. at 1064. In contrast, the
annulment provisions of AS 44.62.320(a) permit the legislature to void administrative
regulations which are in effect. Such regulations are laws in every meaningful sense,3L
and annulling any one of them effects a change in the law.

\Y;

We turn now to a discussion of the major arguments of Appellee and the Amici.

The first is that since AS 44.62.320(a) wes passed by the first state legislature, several
members of which had sened in the Alaska Constitutional Convention, and was
approved by Governor Egan, who had been chairman of the Convention, a stronger than
usual presumption of constitutionality should be applied.32 We need not pause to debate
that point. Whatever the strength of the presumption might be, it will be overcome if the
statute cannot be sguared with a reasonable reading of the constitution. That, in our
opinion, is the situation here.

The Amici argue that since the legislature may delegate law-making power to an
administrative agency, it follows that it may reserve to itself a part of the delegable
power, and that a delegation can be made subject to a condition that the legislature may



later change the terms of the delegation by informal action. The answer to this argument,
in our opinion, is that while the legislature can delegate the power to make laws
conditionally, the condition must be lawful and may not contain a grant of power to any
branch of government to function in a manner prohibited by the constitution. The
legislature is bound to act in accordance with the constraints provided in article 1l of the
constitution. The fact that it can delegate legislative power to others who are not bound
by article Il does not mean that it can delegate the same power to itself and, in the
process, escape from the constraints under which it must operate.33

To illustrate this point we may assure that the legislature has the power to establish an
independent agency which would have the power to disapprove of agency regulations.
Since the agency would be a part of the executive department the article 11 constraints on
legislative action would not govern its functions. Could the legislature instead convey to
its own members the power to act as such an agency free from these constraints? The
answer, we think, is clearly no for that would amount to dual officeholding, prohibited by
article I, section 5,34 and would infringe on the executive appointment power set out in
article 111, section 26.35 While the power to void agency regulations could be exercised
by either the legislature, or by an agency, when the legislature exercises such power it
must do so while acting as a legislature. It may not grant itself the power to act as an
agency.

It might be supposed that if the legislature could condition the validity of a regulation
upon the sulbsequent disapproval by both of its houses by concurrent resolution, it could
condition the same upon disapproval by a committee,36 or a single legislator. Using the
theory, propounded by the Amici, that a veto is merely a condition there is no principled
distinction between these cases. It is therefore worth observing that most authorities have
rejected the validity of laws conferring either affirmative or negatory legislative powers
on individual legislators or legislative committees.

In State ex rel. Judge v. Legislative Finance Committee, 168 Mont. 470, 543 P.2d 1317
(Mont. 1975), at issue was a statute empowering an interim legislative committee to
approve budget amendments. The statute was held invalid. The court pointed out that the
power to approve budget amendments could be exercised by the entire legislature in
making an appropriation, or by an executive agency acting on a proper delegation from
the legislature, but the legislature could not delegate the power to so act to one of its
subdivisions. Id. at 1321.37 The same reasoning was employed in People v. Tremaine,
252 N.Y. 27, 168 N.E. 817 (N.Y. 1929), where the Court of Appeals struck down a
statute granting certain legislative committee chairmen the power to disapprove of the
allocation of lump sum appropriations to an executive agency. The court acknowedged
that the legislature might itself legislate the allocation, or it could delegate the
responsibility to an executive agency. It could not, however, delegate the responsibility to
one, or more than one, of its members: '"The Legislature might make the segregation
itself, but it may not confer administrative powers upon its members without giving them,
unconstitutionally, civil appointments to administrative offices. It might by general law
confer the power of segregation or approval of segregation upon any one but its own
members . ... but the Constitution .... makes its own members ineligible to such an
appointment.” Id. at 822. See also, Stockman v. Leddy, 55 Colo. 24, 129 P. 220, 223
(Colo. 1912); Bramlette v. Stringer, 186 S.C. 134, 195 S.E. 257, 264 (S.C. 193S). Contra,
Opinion of the Justices, 110 N.H. 359, 266 A.2d 823 (N.H. 1970).



The Appellee also argues that legislative oversight of administrative regulations is
desirable and that such oversight cannot take place effectively if it must follow the path
of legislation prescribed by article II. There are two answers to this argument. First, and
most important, the question of whether the legislature might perform a task more
efficiently if it did not have to follow article |1 is essentially irrelevant. Since article Il
applies, the question of whether efficiency takes primacy over other goals must be taken
to have been answered by our constitutional framers. Second, at least according to a
recent case study, the legislative veto has been unimpressive in practice. See Bruff &
Gellhom, Congressional Control of Administrative Regulation: A Study of Legislative
Vetoes, 90 Harv. L. Rev. 1369 (1977). That study concludes, essentially, that the
legislative veto encourages secretive, poorly informed, and politically unaccountable
legislative action. Id. at 1409-20. It is consequences such as these that the enactment
provisions of our constitution are designed to guard against. See discussion, supra, slip
op. at pp. 7-10.

Appellee also makes an argument based on the doctrine of separation of powers. Rule-
making is essentially a legislative rather than executive function and so, the argument
goes, broad latitude must be afforded the legislature to act as it sees fit in this, the core
area of its duties. This argument is essentially inconsistent with the requirements
prescribed in article 11 of the constitution which must be observed in the process of
legislation. The legislature is not free to ignore these requirements. See, discussion supra,
slip op. at pp. 7-10.

Appellee finds it significant that the Alaska Constitution contains no provision like that in
section 7, clause 3 of article | of the United States Constitution38 which authorizes the
executive to veto legislative resolutions, and argues that executive involvement in the
enactment of resolutions was not deemed necessary by the framers of the state
constitution. This point, how ver, does not advance Appellee's case. Under the United
States Constitution joint resolutions are one means by which laws are enacted;39 they are
therefore naturally included among those legislative acts subject to Presidential veto.
However, under the state constitution resolutions are not an alternative law enactment
process, and therefore there is no need to make them subject to an executive veto.

The Amici contend that since AS 44.62.320(a) wes itself passed in accordance with all
constitutional mandates and since the governor had the opportunity to veto the statute,
constitutional requirements have been satisfied with respect to subsequent acts of the
legislature taken pursuant to the statute. In other words, by virtue of one enactment
approved by the governor, the legislature can free itself, in certain instances, of the
constitutional constraints that would otherwise govern its actions. Such an enactment
would impermissibly preserve legislative power possessed at one instant in time for
future periods when the legislature might otherwise be incapable of acting because of the
executive veto.40 It would also do away with the formal safeguards of article |1 which are
meant to accompany law-making. The requirements of the constitution may not be
eliminated in this fashion.

REVERSED AND REMANDED with directions to enter partial summary judgm t in
favor of the state as to the effect of the concurrent resolution and for further proceedings.

DISSENT
BOOCHEVER, Chief Justice, with whom CONNOR, Justice, joins, dissenting.



| believe that the legislative power to annul administrative regulations by concurrent
resolution is constitutional. In my opinion, the majority reasoning is fallacious in
equating regulations with laws passed by the legislature. The liilany of constitutional
requirements outlined in the majority opinion is indeed mandated for the passage of a bill
into law. The constitution, however, makes none of those requirements applicable to
regulations. In fact, the constitution is silent as to the practice of delegating authority by
the legislature to the executive or administrative agencies for promulgation of
regulations. 1 Regulations may be promulgated without having each regulation confined
to one subject, a descriptive title, a specific form of enactment clause, three readings on
three separate days, the vote of each member adopting the regulation recorded, a majority
vote of each house of the legislature, a public record of the vote cast, being subject to
veto by the governor, a 90-day waiting period before becoming effective.2 Nevertheless,
the majority does not question the authority of the legislature to delegate the power to
promulgate regulations without these safeguards. It seems to me that if the legislature, in
authorizing regulations, cannot condition that authority with a reasonable provision for
oversight because the annulment of a regulation is equated with repeal of a statute, then
the regulation itself must be considered invalid as not having been passed with the
requirements necessary for enacting a bill into law.
This issue was considered by this court shortly after statehood in Boehi v. Sabre Jet
Room, Inc., 349 P.2d 5S5, 588 (Alaska 1960), where we stated:

The legislative power of the state "is vested in a legislature.” It is argued that because
of this constitutional provision the power may not be delegated.

But such a strict theory of separation of powers ignores realities and the practical
necessities of government. The United States Supreme Court hes said that delegation by
Congress has long been recognized as necessary in order that the exertion of legislative
power does not become a futility, and that necessity fixes a point beyond which it is
unreasonable and impracticable to compel the legislature to prescribe detailed rules.
[Footnotes omitted.]

One of the bases specified in Boehl for upholding this power of the legislature to delegate
regulatory authority was the identical right to annul regulations which the majority now
finds to be unconstitutional. In Boehl we stated:

It also is not essential, in order to sustain the grant of authority, that the legislature
circumscribe administrative discretion by express standards of action in order that the
opportunity for capricious exercise of power will not exist. There is slight danger of that.
The exercise of the board's powers is hedged about by substantial safeguards. Before the
board may act it must conduct a public hearing and afford any interested person the
opportunity to be heard, and it must then “consider all relevant matter presented to it."
There is ample opportunity for judicial review; for "any interested person may obtain a
judicial declaration as to the validity of any regulation * * * Finally, there is
legislative supervision. The legislature, which meets annually, may revise the statute and
thus restrict the bounds of administrative action; it has the power by resolution to annul
any agency or department rule or regulation; and the Legislative Council, an interim
legislative committee charged with the duty of making recommendations to the



legislature, must annually review all agency regulations to determine if the legislative
intent is being correctly followed.

349 P.2d at 590 (emphasis added) (footnotes omitted).

In my opinion, the majority misstates the question presented as being whether the
legislature can exercise its legislative power without the usual constitutional safeguards.
The real question is whether, having exercised its legislative power, subject to all those
safeguards, it may condition the delegation of regulatory power to an executive agency
upon a provision for legislative oversight. | agree with our statement in Boehl that the
legislature has that power.

[
The advent of the industrial revolution vastly increased and complicated the tasks of

legislatures. Due to limits of time and specialized expertise, legislatures have found it
impossible to prescribe laws adequately covering the tremendously varied and intricate
forms of social relationships arising out of the proliferation of business, manufacturing,
trade, transportation, communication and commercial enterprises.3 Of necessity,
legislative authority had to be delegated to administrative agencies. Nevertheless, both in
England and in the United States, efforts were initiated to maintain some controls over
broad delegations of authority.4

England has long utilized the laying system whereby an administrative order or
regulation must be laid before Parliament for a specified period of time before becoming
effective.

Parliamentary control over administrative rules and regulations . ... is asserted
principally through provisions in enabling statutes that rules made under them shall be
laid before Parliament. This is customarily combined with a provision in the statute,
either that the rule shall not be operative until it is approved by resolution, either of both
Houses or of the House of Commons alone or that, if within forty days a resolution
is passed by either House for annulling the rule, the rule istobevoid ... .5

In the United States, the issue of whether a legislature can resenve to itself the power to
disapprove administrative regulations hes been brewing for more than forty years.6 The
early stages of the dispute involved :he Reorganization Acts of the 1930's and 1940's
which provided that executive reorganization plans became effective sixty days after
transmission to Congress, unless within that period Congress disapproved by resolution.7
Federal acts incorporating similar provisions have proli* ated in recent years.8 Yet no
federal court has squarely evaluated the validity of provisions reserving to Congress the
power to disapprove administrative regulations.9

1l
| agree with the majority that there is scant case authority on the specific issue in  the

United States. Our court, however, has favorably discussed the legislative veto in Boehl.

The holding in Atkins v. United States, 214 Ct. Cl. 186, 556 F.2d 1028 (Ct. Cl. 1977) (en
banc) (per curiam), cert, denied, 434 U.S. 1009, 98 S. Ct. 718. 54 L. Ed. 2d 751 (1978),
supports the position taken in this dissent. Atkins upheld a statute allowing either House
of Congress to vetojudicial salary increases recommended ’ y a presidential commission.

In Buckley v. Valeo, 424 U.S. 1,96 S. Ct. 612, 46 L. Ed. 2d 659 (1976), the majority of
the United States Supreme Court did not reach the issue of whether regulations



promulgated by the Federal Election Commission would become effective within thirty
days of filing if either House of Congress did not disapprove them In his concurrence,
Justice White did approve the oversight provision, stating:

| am also of the view that the otherwise valid regulatory powerof a properly created
independent agency is not rendered constitutionally infirm, as violative of the President's
veto power, by a statutory provision subjecting agency regulations to disapproval by
either House of Congress. For a bill to become law it must pass both Houses andbe
signed by the President or be passed over his veto. Also, "Every Order, Resolution, or
Vote to which the Concurrence of the Senate and House of Representatives may be
necessary" is likewise subject to the veto power. Under § 438(c) the FEC's regulations are
subject to disapproval; but for a regulation to become effective, neither House need
approve it, pess it, or take any action at all with respect to it. The regulation becomes
effective by nonaction. This no more invades the President's powers than does a
regulation not required to be laid before Congress. Congressional influence over the
substantive content of agency regulation may be enhanced, but 1 would not view the
power of either House to disapprove as equivalent to legislation or to an order, resolution
or vote requiring the concurrence of both Houses.

424 U.S. at 284-85,46 L. Ed. 2d at 838-39 (emphasis added) (footnotes omitted).

The majority dte:; Reith v. South Carolina State Housing Authority, (Ct. C.P., 11th Jud.
Dist., Aug. 28, 1975), revd on other grounds, 267 S.C. 1, 225 S.E.2d 847, 848 (S.C.
1976), but appropriately concedes that the Supreme Court of South Carolina did not reach
the issue with which we are concerned.

Also cited is the New Hampshire case, Opinion of the Justices, 96 N.H. 517, 83 A.2d 738
(N.H. 1950), an advisory opinion on whether a reorganization statute violated the state
constitution. The statute provided that the reorganization plan proposed by the governor
would become law if the two legislative houses did not disapprove it by concurrent
resolution. The court concluded that the statute violated the state constitution. Id. at 741.
Three of the five justices felt the procedure violated the principle of bicameralism
because each house "has undertaken in advance to surrender to the other its constitutional
authority to veto or refuse assent to action taken or approved by the other.” Id. at 741-42.
It is also significant that twenty years later the New Hampshire Supreme Court examined
a statute requiring certain salary increases to be approved by a legislative committee prior
to submission to the governor for final approval. Opinion of the Justices, 96 N.H. 517,
266 A.2d 823 (N.H. 1970). The court, without analysis of its earlier opinion, found no
violation of separation of powers, reasoning that since the legislature could delegate its
power to fix salaries, it could impose conditions upon the exercise of such delegated
authority. Id. at 826. In conclusion, it seens to me that what case authority exists is more

supportive than not of the concept of legislative annulment.

\Y,

The legislature's participation in the promulgation of regulations is within the core area of
legislative power, formulation of policy. Accordingly, the legislature's power to select
the means of participation should be generously construed. 10

The delegation of rule-making authority to executive agencies does not alter the basic
legislative nature of the function. Conditioning that delegation on the right of the
legislature to review and annul regulations does not infringe on the power of the



executive, where, as here, the annulling action is taken at the first session of the
legislature following promulgation of the regulation.! 1
| believe that a staiute can validly condition the delegated power to enact regulations by
requiring that the regulations be subject to annulment by resolution, just as it could limit
the effective date of the new regulations or the length of time during which they would be
in force. | find no material difference between AS 44.62.320 and other statutes, upheld by
the United States Supreme Court, that condition the exercise of rule-making authority by
approval of private citizens. 12 If private citizens can exercise such power, then certainly
the legislature should be able to exercise the same power.
Vv
As the majority correctly notes, there are two provisions in our constitution which deal
specifically with the legislative veto. These are article Ill, section 23, concerning
executive reorganization, which provides that the legislature may veto a reorganization
plan by a resolution "in joint session,” 13 and article X, section 12, concerning local
boundaries, which provides that the legislature may veto by resolution local boundary
changes proposed by an executive branch commission. 14
The majority concludes that these two express provisions creating a legislative veto by
resolution exclude the possibility of an implied legislative veto. They state:

In our view, the specificity with which the constitution deals with the legislative veto
powers it does grant leads logically to the conclusion that no other veto power is implied.

Adopting the majority's logic, however, it might be said with equal force that the
delegation of any rule-making powers to the executive by the legislature would also be
unconstitutional. 1t might be argued that where the constitutional drafters intended to
create rule-making power in the executive branch they created it expressly, with
specificity, as they did in these two provisions, and that other rule-making powers created
by statute cannot be implied.

In my view, the expression of some powers in these provisions does not lead to the
conclusion that the constitution forbids either an expansion of rule-making powers in the
executive or a denial of the legislative veto. The Alaska Constitution is silent on the
question of administrative regulations. It does not say what powers may be delegated,
how rules may be promulgated, or whether the legislature may retain a veto power by
resolution. Presumably, these were questions that the constitutional drafters thought could
best be resolved by the legislature.

There is an aspect of these two provisions, however, that is worthy of some notice. It
seems significant that in the only two instances where the constitution does make a
specific grant of rule-making power directly to the executive, it does so with a power
reserved in the legislature to veto the rule by resolution. There seens to be little logic to a
position that maintains that the constitutional drafters would have sanctioned the use of
the resolution here, yet demanded the higher enactment standard when the legislature
delegated power on its own.

Finally, the majority argues that where a veto power by resolution exists, it must also
specify time limits, the method of voting and : o forth. This argument is unconvincing.
Having allocated a specific rule-making power ) the executive branch, it was appropriate
for the constitutional drafters to define in the constitution a specific legislative check to
that power. This would seem to be a virtual necessity, because any statute that the



legislature might pess to circumscribe these executive powers otherwise would in all
likelihood be unconstitutional. But where the legislature delegates rule-making power by
statute, the constitutional drafters might well presume that the legislature could also
design an appropriate system of checks and balances by statute law, as they have done
here in AS 44.62.320(a).

VI
It is also of significance that the Administrative Procedure Act, chapter 143, SLA 1959,

containing an annulment provision, was passed shortly after the drafting of the
constitution at the first session of the Alaska State Legislature. Many of the delegates to
the Constitutional Convention were among the members of the legislature. 15 In fact, two
of the more active delegates, Hellenthal and Taylor, introduced House Bill 13 which was
enacted as chapter 143, SLA 1959.16 The bill was passed by a House vote of 37 to 1,17
and by a unanimous Senate vote. 18
At that time, the governor of Alaska was William A. Egan, who had presided as President
over the Constitutional Convention. In signing House Bill 13 into law, Governor Egan
delivered the following message to the legislature:

| am signing into law HOUSE BILL NO. 13, the administrative procedures bill. |
wish to call attention to the Attorney General's statement that Section 1, Article VI of
Chapter 1 thereof may be unconstitutional in its seeking to impose new duties on local

governing bodies.

Because of the bill's separability clause, however, | do not consider this flaw of such
seriousness that the bill should not be signed and utilized. 19

Although the governor saw fit to point out a possible constitutional problem with article
VI because it required local governing bodies to hold public hearings, no question was
raised about the 1 uslature's power to annul regulations by joint resolution.20

What was said by die United States Supreme Court about legislation passed by Congress
shortly after the enactment of the United States Constitution is apropos here:

What, then, are the elements that enter into our decision of this case? We have first a
construction of the Constitution made by a Congress which was to provide by legislation
for the organization of the Government in accord with the Constitution which had just
then been adopted, and in which there were, as representatives and senators, a
considerable number of those who had been members of the Convention that framed the
Constitution and presented it for ratification. It was the Congress that launched the
Government. It was the Congress that rounded out the Constitution itself by the
propaosing of the first ten amendments, which had in effect been promised to the people as
a consideration for the ratification. It was the Congress in which Mr. Madison, one of the
first in the framing of the Constitution, led also in the organization of the Government
under it. It was a Congress whose constitutional decisions have always been regarded as
they should be regarded as of the greatest weight in the interpretation of that fundamental
instrument. ... This court has repeatedly laid down the principle that a contemporaneous
legislative exposition of the Constitution, when the founders of our Government and
framers of our Constitution were actively participating in public affairs acquiesced in for
a long term of years, fixes the construction to be given its provisions.



Myers v. United States, 272 U.S. 52, 174-75, 47 S. Ct. 21, 71 L. Ed. 160, 189-90 (1926)
(citation omitted).

Finally, | note that the policy of authorizing legislative annulment of regulations is
becoming increasingly widespread in Alaska, in other states, and in the federal
government.21 Such a practice, affording a practical means of supervision of the broad
delegation of legislative powers required by the complexities of modern society, should
not be hastily voided.

| conclude that the legislature's annulment of the cash prize regulation, pursuant to AS
44.62.320(a), does not violate the principle of separation of powers, does not provide a
means by which the legislature can enact laws without passage of a bill, and does not
unconstitutionally encroach on the power of the executive.

OPINION FOOTNOTES

1 For excellent histories of the legislative veto, see Ginnane, The Control of Federal
Administration by Congressional Resolutions and Committees, 66 Harv. L. Rev. 569
(1953); Newman & Keaton, Congress and the Faithful Execution of Laws - Should
Legislators Supervise Administrators? 41 Cal. L. Rev. 565 (1953); and Watson, Congress
Steps Out: A Look at Congressional Control of the Executive, 63 Cal. L. Rev. 983
(1975).

2 AS 05.15.100.

3 AS 05.15.120, .210(15).

4 AS 05.15.150.

5 AS 05.15.060(11).

6 The regulation was designated 15A AC 05.410(4). It provided:

In holding, operating, and conducting raffles or lotteries, no permittee shall raffle prizes
of personal property in excess of the sum or value of $15,000.00 in any one calendar year
and real property in excess of the sum or value of $30,000.00 in any one calendar year.

7 As amended the regulation reads:

(4) In holding, operating and conducting raffles or lotteries, a permittee may not raffle
prizes of personal property, including cash or a negotiable instrument, the aggregate total
of which is in excess of the sum or value of $30,000 in any one calendar year and real
property in excess of the sum or value of $50,000 in any one calendar year.

8 Legislative Resolve No. 79, in full, states:

Annulling a regulation of the Department of Revenue pertaining to the value of prizes
awarded in raffles and lotteries.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS under AS 44.62.320 the legislature by concurrent resolution adopted by a
vote of both houses may annul a regulation of an agency or department; and

WHEREAS 15 AAC 05.410(4), adopted by the Department of Revenue, restricts the
value of prizes which may be awarded in a single year by a qualified organization in a
raffle or lottery to $30,000 in personal property and $50,000 in real property; and
WHEREAS the prevention of high-stakes gambling sought by this regulation could be
achieved more effectively through less restrictive means; specifically, the value of prizes
awarded in individual raffles or lotteries could be limited or the prize limit could be
related to the amount required to participate in the raffle or lottery; and

WHEREAS this regulation would frustrate the intent of AS 05.15.150, which specifies
permissible uses for net proceeds of raffles and lotteries, by preventing qualified



organizations from garnering net proceeds in sufficient amounts for uses specifically
mentioned in AS 05.15.150, such as erecting or maintaining public buildings or works, or
lessening the burden on government;

BE IT RESOLVED by the Alaska State Legislature that administrative regulation 15
AAC 05.410(4) is annulled.

9 That is, since 1960. Legislative Resolve No. 79 purported to annul not merely the 1976
amendments to the regulation, but the regulation in its entirety. See note 8, supra.

10 Art. 11, § 13 provides:

Form of Bills. Every bill shall be confined to one subject unless it is an appropriation bill
or one codifying, revising, or rearranging existing laws. Bills for appropriations shall be
confined to appropriations. The subject of each bill shall be expressed in the title. The
enacting clause shall be: "Be it enacted by the Legislature of the State of Alaska."

Art. |1, § 14 provides:

Passage of Bills. The legislature shall establish the procedure for enactment of bills into
law. No bill may become law unless it has passed three readings in each house on three
separate days, except that any bill may be advanced from second to third reading on the
same day by concurrence of three-fourths of the house considering it. No bill may
become law without an affirmative vote of a majority of the membership of each house.
The yeas and nays on final passage shall be entered in thejournal.

1 See 3 Proceedings of the Alaska Constitutional Convention 1746-48 (January 11,

1956).
12 See 3 Proceedings of the Alaska Constitutional Convention 1751-54 (January 11,
1956).

13 Art. 11, 88 15, 16 and 17.
14 See 4 Proceedings of the Alaska Constitutional Convention 3110 (January 25, 1956).

15 We also referred to the Art. I, 88 14 and 15 safeguards in North Slope Borough V.
Sohio Pet. Corp., 5S5 P.2d 534, 543 n 11 (Alaska 1978), stating: "Our constitution
imposes certain requirements of formality on legislative action . ... The legislature
enacts laws by the passage of bills meeting the foregoing formalities. It may not enact a
law or change one by committee report.”

16 Watrous v. Golden Chamber of Commerce, 121 Colo. 521, 218 P.2d 498 (Colo. 1950)
is perhaps an exception. At issue there wes a statute allowing certain tax proceeds to be
pledged as security for bonds to pay for construction of state turnpikes under the
condition "that any such p' dge shall first be approved by joint resolution of the Senate
and House of Representatives.” Id. at 502. The court upheld the statute, finding that such
a resolution was not legislative in character, but relat[ed] solely to the transaction of the
business of the two houses.” Id. at 510. One proponent of the legislative veto has
remarked that the reasoning of this case is "so unsatisfactory as to destroy its value as a
precedent.” Schwartz, Legislative Control of Administrative Rules & Regulations, 30
N.Y.U. L. Rev. 1031, 1043 n.56 (1955).

17 The other alternative holding was that the statute had not authorized termination by
resolution.

18 To the same effect are: Becker v. Detroit Sav. Bank, 269 Mich. 432, 257 N.W. 853
(Mich. 1934); Cleveland Terminal & V.R, Co. v. State ex rel. Attorney General, 85 Ohio
St.. 251, 97 N.E. 967, 973 (Ohio 1912) ("[A] joint resolution is not an act of legislation
and . ... it cannot be effective for any purpose for which an exercise of legislative power



IS hecessary ....); Scudder v. Smith, 331 Pa. 165, 200 A. 601, 604 (Pa. 1938) ("The
subject matter of this joint resolution is legislative in its nature. It is not a mere formal
expression of legislative opinion [and is therefore invalid]); State ex rel. Todd v. Yelle, 7
Wash. 2d 443, 110 P.2d 162, 165 (Wash. 1941) ("It is.... clear that a house resolution is
not a law. A law must be enacted either by popular initiative or by the legislature, and,
when by the legislature, must be by bill "); Rowley v. City of Medford, 132 Ore. 405,
285 P. 1111, 1114 (Or. 1930) (""The power of the Legislature to effectively legislate by
resolution is confined within very narrow limits. It may provide for expenses incident to
its sessions, such as employing clerks and stenographers and procuring supplies, and
other matters incident to the carrying on of its own business, but it cannot go outside and
legislate generally on matters involving property or other rights. As to such matters, its
resolutions have only the effect of an expression of opinion and no more."); Hawks v.
Bland, 156 Okla. 48, 9 P.2d 720, 721 (Okla. 1932) (*'[a] resolution is the mere expression
of an opinion and not an enactment of law.”); Newport News Fire Fighters Ass'n, Local
794 v. City of Newport News, 307 F. Supp. 1113, 1115 (E.D.Va. 1969) ("'The resolution
expresses only the opinion of that legislative body.").

19 Art. 111 823,

20 Art. X § 12. We do not agree with the dissent's characterization of the power granted
in these two provisions as rule-making power, which we see as the power to interpret and
implement statutes. Rather, the power contained in these provisions is the power to
change statutes; therefore, the expression of these extraordinary powers in the
constitution cannot be regarded as carrying an implication that general administrative rule
making was meant to be forbidden.

21 Art. 111, §23.
22 Art. X, 8§ 12
23Art. I, 81

24 The dissent suggests that our comment in Boehl v. Sabre Jet Room, Inc., 175 Cal.
App. 2d 123 345 P.2d 585 (Alaska 1960), supports an affirmative answer to this
question. We stated that "[the legislature] hes the power by resolution to annul any
agency or department rule or regulation.”"” However, the constitutionality of annulment
was not argued in that case, and our statement obviously was not a judgment on this
issue.

25 The Amici would add Sibbach v. Wilson, 312 U.S. 1, 61 S Ct. 422, 85 L. Ed. 479
(1940) to this list; however, the type of veto discussed there apparently entailed formal
law enactment and, therefore, the case has no relevance to the question before us. See
Atkins v. United States, 556 F.2d at 1060 and n. 21. In Buckley v. Valeo, 424 U.S. 1, 140
n 176, 96 S. Ct. 612, 46 L. Ed. 2d 659, 757 n 176 (1976), the United States Supreme
Court found it unnecessary to pass on the validity of a legislative veto, but Justice White
in a concurring opinion indicated he thought it was constitutional. 424 U.S. at 284-85, 46
L. Ed. 2d at 838-39. Subsequently, the Court of Appeals for the District of Columbia
avoided the sane issue, Clark v. Valeo, 559 F.2d 642, 182 U.S. App. D.C. 21 (D.C. Cir.)
(en banc) affd mem. sub nom Clark v. Kimmitt, 431 U.S. 950, 97 S. Ct. 2667, 53 L. Ed.
2d 267 (1977), but Circuit Judge MacKinnon reached the merits in a vigorous dissent
criticizing Justice White's conclusion in Buckley. 559 F.2d at 685.

26 Reith v. South Carolina State Housing Authority, Op. at 9.

27 1d. at 10.



28 225 S.E.2d at 848-49.

29 225 S.E.2d at 848.

30 U.S. Const, art. |, § 1 provides:

All legislative powers herein granted shall be vested in a Congress of the United States,
which shall consist of a Senate and House of Representatives.

31 1 Mezines, Stein & Gruff, Administrative Law 8§ 1.02[2] a 145 (1977); 2A
Sutherland, Statutes and Statutory Construction 8 49.05 at 240 (4th ed. Sands 1973),
which slates:

An administrative agency may be vested with the power to promulgate legislative
interpretive rules which have the force and effect of law. Such powers must be limited by
a standard, and, when exercised, the ensuing regulations, if within the standards, have the
sane efficacy as an original statute enacted by the legislature. [Footnote omitted].

32 The same argument was unsuccessfully made in Bradner v. Hammond, 553 P.2d 1, 4
nn. 4 &5 (Alaska 1976).

33 "A delegation which disperses power is not necessarily conrtitutionally equivalent to
one which concentrates power in the hands of the delegating agency." Watson, Congress
Steps Out: A Look at Congressional Control of the Executive, 63 Cal. L. Rev. 983, 1067

n.430 (1975).

34 Art. 1l, 85 provides in relevant part:

Disqualifications. No legislator may hold any other office or position of profit under the
United States or the State.

35 Art. m, § 26 provides:

Boards and Commissions. When a board or commission is at the head of a principal
department or a regulatory or quasi-judicial agency, its members shall be appointed by
the governor, subject to confirmation by a majority of the members of the legislature in
joint session, and may be removed as provided by law. They shall be citizens of the
United States. The board or commission may appoint a principal executive officer when
authorized by law, but the appointment shall be subject to the approval of the governor.
See, e.g., Buckley v. Valeo, 424 U.S. 1, 11843, 96 S. Ct. 612, 46 L. Ed. 2d 659, 744-58
holding that Federal Elections Commission members were necessarily "Officers of the
United States” because, among other reasons, of their administrative rule making power,
and therefore could not be appointed by Congress; People v. Tremaine, 252 N.Y. 27, 168
N.E. 817 (N.Y. 1929) discussed infra, slip op at pp. 25-26.

36 In fact, under AS 24.20.445(a), the Administrative Regulation Review Committee, a
permanent joint committee of the legislature, is grantedthe power to suspend the
operation of any regulation adoptedafter adjournment of the legislature until thirty days
after the legislature reconvenes.

37 The people of Alaska recently rejected a constitutional amendment which, like the law
struck down in Montana, was designed to vest the power to approve budget revisions in
an interim legislative committee. See Alaska Const, art. I, § 11 (proposed amend. 1978
Supp.).

38 This clause provides:

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of
Representatives may be necessary (except ona question  ofAdjournment) shall be
presented to the President of the United States; and before  theSame shall take Effect,
shall be approved by him, or being disapproved by him, shall be repassed by two thirds of



the Senate and House of Representatives, according to the Rules and Limitations

prescribed in the Case of a Bill. [Emphasis added)].
39 United States ex rel. Levey v. Stockslager, 129 U.S. 470, 9 S. Ct. 382, 32 L. Ed. 785

(1889).
40 See Watson, Congress Steps Out: A Look at Congressional Control of the Execultive,
63 Cal. L. Rev. 983 at 1067 (1975).

DISSENT FOOTNOTES

1 The constitution does authorize "regulatory, quasi-judicial and temporary agencies” to
be established by law. Art. Ill, 8§ 22. There are no constitutional requirements for
promulgation of regulations.

2 AS 44.62.180 does specify that, with certain exceptions, regulations become effective
on the 30th day after filing by the lieutenant governor.

3 See generally Stone, The Twentieth Century Administrative Explosion and After, 52
Calif. L. Rev. 513 (1964).

4 See Boisvert, A Legislative Tool for Supervision of Administrative Agencies: The
Laying System, 25 Fordham L. Rev. 638 (1957); Schwartz, Legislative Control of
Administrative Rules and Regulations: The American Experience, 30 N.Y.U. L. Rev.
1039 (1955) (hereinafter cited as Schwartz); Carr, Legislative Control of Administrative
Rules and Regulations: Parliamentary Supervision in Britain, 30 N.Y.U. L. Rev. 1045
(1955).

5 Schwartz, supra note 4, at 1032-33.

6 Clark v. Valeo, 182 U.S. App. D.C. 21, 559 F.2d 642, 649-50 (D.C. Cir.) (cn banc) (per

curiam), affd mem sub nom,, Clark v. Kimmit, 431 U.S. 950, 97 S. Ct. 2667, 53 L. Ed.
2d 267 (1977).

7 Ginnane, The Control of Federal Administration by Congressional Resolutions and
Committees, 66 Harv. L. Rev. 569, 576-82 (1953). The 1939 and 1945 Reorganization
Acts provided for disapproval by a concurrent resolution; the 1949 Act allowed
disapproval by either House. Id. at 579, 581.

8 Watson, Congress Steps Out: A Look at Congressional Control of the Executive, 63
Calif. L. Rev. 9S3, 989 (1975). An appendix to this article lists many statutes giving
special effect to congressional resolutions. Many have been passed in the 1970’s and
involve veto power over actions of executive agencies or the President. See id. at 1089-92
app. A

9 Stewart, Constitutionality of the Legislative Veto, 13 Harv. J. Legis. 593, 595 (1976).
10 We have held that when the legislative exercises power with reference to an
essentially executive function those powers should be construed narrowmly. Bradncr v.
Hammond, 553 P.2d 1, 7 (Alaska 1976). Conversely, when, as here, a basically
legislative function is involved, the powers of the legislature should be construed broadly.
11 A long-term scrutiny of executive action taken pursuant to regulations leading to
delayed annulment might involve legislative infringement on the executive power to
enforce laws, We are not confronted with such a question and need not pass on it because
the regulation here in question was annulled at the first legislative session following its
promulgation. We are similarly not confronted with an annulment by a single legislator, a
committee of the legislature, or by one house.



12 United States v. Rock Royal Co-Operative. Inc., 307 U.S. 533, 574-78, 59 S. Ct. 993,
83 L. Ed. 1446, 1470-72 (1939) (upholding federal statute delegating to Secretary of
Agriculture authority to issue marketing orders for specified commodities, if approval of
producers was secured); Currin v. Wallace, 306 U.S. 1, 1518, 59 S. Ct. 379, 83 L. Ed.
441, 451-52 (1939) (upholding statute authorizing Secretary of Agriculture to regulate
marketing of tobacco if two-thirds of growers in a market requested, by referendum, such
action).

13 The full text of article I, section 23, provides:

The governor may make changes in the organization of the executive branch or in the
assignment of functions among its units which he considers necessary for efficient
administration. Where these changes require the force of law, they shall be set forth in
executive orders. The legislature shall have sixty days of a regular session, or a full
session if of shorter duration, to disapprove these executive orders. Unless disapproved
by resolution concurred in by a majority of the menmbers in joint session, these orders
become effective at a date thereafter to be designated by the governor.

14 Article X, section 12, provides:

A local boundary commission or board shall be established by law in the executive
branch of the state government. The commission or board may consider any proposed
local government boundary change. It may present proposed changes to the legislature
during the first ten days of any regular session. The change shall become effective forty-
five days after presentation or at the end of the session, whichever is earlier, unless
disapproved by a resolution concurred in by a majority of the members of each house.
The commission or board, subject to law, may establish procedures whereby boundaries
may be adjusted by local action.

15 Thirteen delegates and Convention Secretary (now Judge) Thomas B. Stewart were
legislators in the first session of the Alaska State Legislature.

16 1959 House Jourmal 52.

17 1959 House Journal 427.

18 1959 Senate Journal 708.

19 1959 Senate Journal 1092.

20 See ch. 143 (ch. |, art. VII, 8§ 1), SLA 1959.

21 Numerous other statutes enacted in recent legislative sessions in Alaska provide for
some specific legislative review function. See AS 46.03.758(c) (regulations relating to ol
spills); AS 46.40.080 (regulations relating to coastal zone management); AS 38.50.140
(regulations pertaining to land exchanges); AS 39.23.080(c) (regulations relating to salary
increases); AS 38.06.055(a) (oil and ges dispositions). Some regulations annulled by
resolution are the following: regulations relating to nursing home administrators,
annulled by Senate Concurrent Resolution No. 94 in 1976; motor vehicle inspection
regulations, annulled by Senate Concurrent Resolution No. 62 (HCS CSSCR), in 1976;
the prize limit regulation, annulled by Legislative Resolve No. 79 (House Concurretu
Resolution No. 60) in 1977; school loan regulations, annulled by Legislative Resolve No.
87 (Senate Concurrent Resolution No. 32) in 1977; and certain regulations adopted by the
Department of Community and Regional Affairs, annulled by Legislative Resolve No. 95
(Senate Concurrent Resolution No. 12) in 1977.

For a review of laws from other states relating to annulment of regulations, see Jackson,
Legislative Review of Administrative Rules and Regulations | (July 1977) (papers



prepared for Southern Legislative Conference). A chart at the end of Professor Jackson's
paper indicates that the following states allow regulations to be annulled by means of
resolution: Alaska, Connecticut, Idaho, Michigan, Montana, Oklahoma, Tennessee, and
Vermont. A New York report gives slightly different figures, stating that fourteen of the
twenty-two states with legislative review mechanisms have procedures which can “cause
an agency rule to be promulgated, approved, amended, modified, or annulled."” Task
Force on Critical Problems, Senate Research Service, New York State Legislature,
Administrative Rules . ... What is the Legislature’s Role?, 7 (June 1976). Appellant
states that eight states allow nonstatutory legislative annulment - six by concurrent
resolution, two by one-House vetoes.

The states which do not allow annulment of the regulation generally provide that a
legislative committee may review regulations to determine if they are consistent with
legislative intent, hold hearings on questionable regulations, notify the agencies of its
doubts, and sometimes, recommend statutory action by the legislature.

For a discussion of federal laws on the subject, see note 8 supra.
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Glen Giddings

2201 W Stephen Circle
North Pole AK 9970S
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March 6,1998

Attention: Jeanette James

House State Affairs Committee

Jeanette

House bilLHB 338. | truly hope this bill passes. It has been a long time in
coming. No agency should have the right or power to make a law other
than the people we vote into office. | truly hope | read into this bill that
“any” agency instead of “an” agency (line three, page one) will apply. It
most certainly is a step in the right direction. Now if only you and Al
Vezey could think ofa way to getthe EPA. DEC, from passing laws,
simply by being on the National register for six month. This would make

everyone happy.

| hope Al Vezey can count on your support concerning this bill. Also just
for the record, not that my thoughts amount to much. | thought you did the
State of Alaska a great injustice when you censored my representative Al
Vezey. If we voted people in office so they would vote in block form, then
we deserve what we get. | fhink the Republicans may be cutting their noses
a tad bit to short, We didn’t vote anyone in to follow along. We voted
people in who had there own opinions. Or at least | did. Anyway, my soap
box slatsjust gave way, | thank you for your time in reading this. This bill

will be good for our State.
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POM for Representative Vezey Y

From: Mr. Walter Violett Telephone: 488-2516

1078 Aztec Rd
North Pole, AK 99705 Constituent Registered Voter: Y

Bill: HB 338 Title: ANNUL ALL ADMIN. REGS; REPEAL APA
Message:

| SUPPORT THIS BILL. THANK YOU.
Entered in FBX on 2/19/98 POMID: 1478 Distribution: 60
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BUD VIOLETT
1078 AZTEC ROAD, NORTH POLE, AK 99705 (907)-488-2J16

February 27,1998

Representative Jeannette James
Alaska State Legislature
State Capitol, Room 102
Juneau, AK 99801-1182

Dear Representative Janes:

Representative Vezey has been trying since 1993 to get the legislature to recognize what
regulations are doing to Alaskans, Regulations are written by state employees and imposed
by state agendes.  These regulations are laws that can not be challenged in court without
exhausting all the administrative appeal options.  This is very costly for people who are
wrongfully punished by regulations written by a non-elccted slate enployee.

| don’t believe there is a single Alaskan whaose life hes not been affected by regulations.
The peoplo Alaskans elect to represent them can’t change the injustice of regulations easily
because of the Court’s 1980 ruling. This is unfair.

Paliticians can avoid dealing with the problerms regulations bring into our lives by saying
"gee, it'sout of my grasp, these are regulations.” 1 want my elected officials to vote on all
lans enforced in this state and HB 338 will make sure that elected officials are held

accountable for all laws on the books.
| fully support Rep. Vezay's legislation and would encourage legislators to stop delegating

their poners to bureaucrats. The legislature needs to lake back it’s Constitutional
responsibility to make laws; nat pawn those duties off to unelected officials. Stand up and

be responsible!!!!

Sincerely,

10 39vd Sana *06206"06 90:01 s8661/2Z/Z0
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AL ASKA CONTRACTIN%%5 & CONSULTING, INC.
o A

Marsh 6,199*

House Stats Affair* Committee
Attention: Jeannette James

Testimony on HE 338
Dear Representative Janes,

My wife and | are a small minority business owner in the North Pole area.  Our company
hes been in operation for over twenty years and participated in the building of many roads in
the Interior during that time.

In 1990 the Employment Security Department issued us a determination that we had no
employees after processing the paperwork they required to be completed \We operated our
company under that determination and sub-contracted all work out to owner/operators. Several
years later, the Employment Security Department decided they didn’t like their original
determination and called for an audit on our books. One of their auditors determined he
believed we had employees which led to a department hearing with an ESD officer. The
outcone of the hearing was in our favor and any taxes, interest and penalties were determined

Null and VVoid.

We continue to operate inth*  me manner as prior to the audit and this agency continues to
demand more auditsand heai  <J& This agency relies on their interpretation of their regulations
which gives themthe right.. tnis continued harassment. We have a Supreme Court
determination that we have no enmployees with regard to Workers Compensation Insurance. The
Department of Wage and Hour recognizes owner/operators but Employment Security disagrees.
This Hes caused this company sever loss due to enormous attormey fees.

The passing of HB 338 would hopefully stop this mistreatment and small businesses such as
ours would not have to constantly worry whether or not their future would be injeopardy due to

anew regulation pessed by some agency.

TtonkYou,

Richard Var. Hatten

AAXAISORPROATY



Anchorage Alaska Conservation Voice j uneau

750 W. 2ml Avenue, Suite 109 Speaking Out for Alaska's Future P.O. Box 22151
Anchorage, Alaska 99501 Juneau, Alaska 99802
phone: 907-258-6171 phone: 907-463-3366
fax: 907-258-6177 fax: 907-463-3312
email: unite@akvoice.org email: unite@akvoice.org
Testimony RegardingHB 338

The Alaska Conservation VVoice is comprised of twenty-four member groups, which represent over 10,000 households
statewide. ACV is opposedto HB 338.

Judging from our review of the sponsor statement, this bill hopes to turn a State Supreme Court decision on its head.
That decision-as the sponsor statement itselfexplains soclearly-held that the legislature does not have the authority to
ratify, nullify or othenwise passjudgement on regulations promulgated by state agendies.

This bill presumes that many existing regulations are invalid, improper, or petty bureaucratic meddling, and thet the only
way to fix themisto bring themtothe Legislature. This isaterrible insult to thousands of working Alaskans, families,
local governments and civic organizations who have worked hard to develop these regulations to address legitimate,
well-documented needs. Needs which the legislature has already agreed exist, because they passed the laws which the
regulations were written to implement!

It pessed, it will be challenged for its constitutionality.

We are categorically opposed to HB 338.


mailto:unite@akvoice.org
mailto:unite@akvoice.org
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1213 Coppet St.
Fairbanks, Ak 99709
March 9,1998

House State AfRrs Committee

Alaska StetelLegislature

Juneau, Ak 999801-U82

ATTENTION: Representative James Subject: House Bill No. 338

Dear Representative James:

We were not able *oattend the public testimony session at our iJO office, but wish to go on record asin
favor ofBillNa 338.

We are placer gold mining people and as such have been governed by bureau* adopted regulaticsis that ¢
in effect -become law without the formality ofbeing made by duly elected members ofthe Alaska

Legislature, but by bur eaucratswho are appointed to their positions. The so-called “hearings” that arc
legally required to be held prior to adoption oftheir regulations are a complete farce and an insult to the

intelligence ofthe people bring regulated.

Further, and probablyjust as important is the fact that these people cannnot be “voted" out of office or
have no fear ofthe general public moving them out of office.

Currently the Legislature is handing their responsibility to implement the Laws that they pass into the
hands of Bureaucrats that quite often have abiased opinion ofwhat the original “intent” ofany given
legislation might be We agree whole-heartedly with ChiefJustice Boochever in his dissenting opinion to

the landmark 1980 decision revoking the Legislature’s authority to annul or veto regulations.
Think ofthe outrageofthe 1980 action by the Supreme Court ofthe State o f Alaska!

, The State Legislature makes the laws for the State ofAlaska and the Supreme Court says, “Oh, that's
fine but you don't have any control over the regulations that are promulgated by non-elerted Bureaucrats.
These people know more than you do about implenting the basic Law that you have passed.” And further:
“You are prohibited from reviewing their work and throwing it out if it does not implement the basic

law.”

There is a ;good deal wrong with the way the system is working. We should return to the checks and
balances under the system that was doing a goodjob for 21 years.

We wish to say that Alaska’s Mining Department generally comes up vrith more workable “regulations
ne law” butif the Feds do thejir thing, then the State must comply or we are blackmailed by the Federal
Govejmment to comply with their regulations no matter how stupid or onerous.
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To:

FAX:
Date:
Re:

04:20PM BPRRY DONNELLAIN 907 456 2308

BARRY DONNELLAN
ATTOKNEYATLAW

561 Second Avenue Suite 215
P.O. Box 73795 Fairbanks Alaska 99707
FAX-907/456-2308 Phone 907/456-2309
barryd@alaska.net

FAX TRANSMISSION

Hon. Jeanette James
House State Affairs Committee

907/465-2381
March 7,1998
HB 338

This is to document my unqualified support of HB 338.

Legislators are elected by the people of the State of Alaska to pass laws.

P.l

Delegating that responsibility to the executive branch is at best “lazy
legislation”. The bureaucrats who promulgate regulations do not have to run

for office or otherwise subject their ideas to public scrutiny.

It is difficult to suppress the suspicion that some bureaucrats use (or should |
say “misuse”) the regulatory process to foist their own agenda on the people

of this state.

The passage of HB 338 would be a giant step toward restoring the destiny of
the State of Alaska to the people.

BarryDonnellan


mailto:barryd@alaska.net

Interim Address:

119 N. Cushman, Suite 211
Fairbanks, AK 99701
(907)-456-5081

Fax# (907)-456-8245
Official Business

House of Representatives

E-Mail: Representative Al_Vczcy@LEGIS.statc.ak.

Representative Al Vezey

Date: January 23, 1998

To:

Rep. Jeannette James, Chairperson
House State Affairs Committee

From: Rep. Al Vezey
Sponsor of HB 338
Re: HB 338

Session Address:
Room 13
(907)-465-3719
FAX# (907)-465-325B

State Capitol
Juneau, AK 99801-1182

| am requesting that HB 338, “An Act relating to the repeal of provisions of the
Administrative Procedures Act, prohibiting the adoption of regulations by an agency of the
executive branch of state government, annulling all regulations adopted by an agency of the
executive branch, and relating to additional legislation to carry out the purposes of this Act;
and providing for an effective date” be scheduled for hearing in the House State Affairs

Committee.

| have prepared and attached a sponsor statement for this bill and a sectional is being prepared

by Legal.


mailto:AI_Vczcy@LEGIS.statc.ak

FISCAL NOTE

STATE OF ALASKA BILL NO. I'B338
1998 LEGISLATIVE SESSION

Revision Date (Note if correction). Dept. Affected All departments
Title ~ AnActrelating to prohibifion and annufimenf ~ "BRU

of regulations. Component
Sponsor Rep. Vezey _ _
Requester  House State Affairs Committee Component Serial No.

Expenditures/Revenue (Thousands of Dollars)

OPERATING !EXPENDITURES FY 99 FYOO FY 01 FY 02 FY 03 FY 04

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants &Claims

Miscellaneous o
TOTAL OPERATING <

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( J L
FUND SOURCE - (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match

1004 GF _
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL

Estimate of any current year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a saparato page if necessary)

The fiscal impacts of this bill are virtually impossible to calculate, but it is safe to say that the cost of this
bill would be HUGE, REEEEAAALLLYY HUUUUUUUGE!

Prepared by  Jack Kreinheder Phone  465-4676
Division Office of Manag.eme [ Date 2127/98

Approved by Commissioner David Ramseur, Pep. ~Sl'ef of Staff Date
Agency Office of the Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For furtter distriution nfanation, &l tre Govarmor™s Legislatne Office

WM“T]M Page 10F 1
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CS FOR HOUSE BILL NO. 359( )

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsor(s):  REPRESENTATIVE RYAN
A BILL

FOR AN ACT ENTITLED
"An Act relating to regulation of health insurance plans; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* section 1 AS 21 Is amended by adding a new chapter to read:
Chapter 07. Regulation of Health Insurance Plans.

Sec. 21.07.010. Required filing with director, (8) An insurer that offers a
health insurance plan to resicents of this state shall file a form, as prescribed by the
director, with the director. The form must contain at least

(]) the official address and telephone number of the place of business
of the insurer; and

(2) a description of the insurer's intenal patient appeals process
available to cover persons to contest a denial, reguction, or termination of benefits, if
any.

(0 A health maintenance organization that holds a certificate of authority

-1- CSIIB X1 >
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under AS 21.86.020 is exempt from the filing requirements of this section but shall
comply with the other provisions of this chapter.

Sec. 21.07.020. Required plan disclosure, (@ An insurer shall disclose in
writing to a subscriber the terms and conditions of the insurer’s health insurance plan
and shall promptly provide the subscriber with written notification of a change in the
terms and conditions before the effective date of the change. The insurer shall provide
the required information at the time of enrollment and on request thereafter.

() The information required to be disclosed by this section includes a
description of

(1) covered services and benefits to which the subscriber or other
covered person is entitled;

(&) restrictions or limitations on covered services and benefits,
Including physical and occupational therapy services, clinical laboratory tests, hospital
and surgical procedures, prescription drugs and biologies, radiological examinations,
and behavioral health services;

 financial responsibility of the covered person, including copayments
and deductibles;

(@ prior authorization and other review requirements with respect to
obtaining covered services;

() where and in what manner covered services may be obtained;

(6, changes in covered services or henefits, including an addition,
reduction, or elimination of specific services or henefits;

(7) the covered person's right to appeal and the procedure for initiating
an appeal of a utilization review decision made by or on behalf of the insurer with
respect to the denial, reduction, or termination of a health care benefit or the denial of
payment for a health care service;

© the procedure to initiate an appeal through the director; and

© other information that the director may require.

() The usurer shall file the information required under this section with the

director.
sec. 2L07.030. Managed care plan disclosure and notice, (3) In addition

CSITB 359( ) 2
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to the disclosure requirements provided under AS 21.07.020, an insurer that offers a
managed care plan shall disclose to a subscriber, inwriting, the following information
at the time of enroliment and annually thereafter:

11) a current participating provider directory providing information on
a covered person's access to primary care physicians and specialists, including the
number of available participating physicians, by provider category or speciality; the
directory shall incluce the professional office adaress of a primary care physician and
any hospital affiliation the primary care physician has; the directory shall also provide
Information about participating hospitals;

(@ general information about the financial incentives between
participating physicians under contract with the insurer and other participating health
care providers and facilities to which the participating physicians refer their managed
care patients;

(9 the percentage of the insurer's managed care plan's network
physicians who are board certified;

(4) the instrer's managed care plan’ standard for customary waiting
times for appointments for urgent and routing care; and

(5 the availahility through the director, on request of a member of the
general public, of independent consumer satisfaction survey results and an analysis of
quality outcomes of health care services of managed care plans in the state.

) On request of a covered person, an insurer shall promptly inform the
person whether a particular network physician is

(1) board certified; and

(2) currently accepting new patients.

© An insurer shall

i) promptly notify each covered person hefore the termination or
withdrawal from the insurer's provider network of the covered person's primary care
physician; and

v provice a prospective subscriber with information about the provide

network, including hospital affiliations, and, on request, other information specified in
this section.

o3 CSHB 359( )
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(d) The insurer shall file the information required by this section with the

director.

Sec. 21.07.040. Managed care medical director, (a) An insurer that offers
a managed care plan or uses a utilization review system in a health plan shall designate
a licensed physician to serve as medical director. The medical director shall be
designated to serve as the medical director for medical services provided to covered
persons in the state and is required to be licensed to practice medicine in this state.
The medical director shall be responsible for treatment policies, protocols, quality
assurance activities, and utilization review decisions of the insurer. The treatment
policies, protocols, quality assurance program, and utilization review decisions of the
insurer shall be based on generally accepted standards of health care practice. The
quality assurance and utilization review program shall be consistent with standards
adopted by regulation of the director.

(b) The medical director shall ensure that

(1) a utilization review decision to deny, reduce, or terminate a health
care benefit or to deny payment for a health care service because that service is not
medically necessary shall be made by a physician; in the case of a health care service
prescribed or provided by a dentist, the decision shall be made by a dentist;

(2) a utilization review decision may not retrospectively deny coverage
for health care services provided to a covered person when prior approval has been
obtained from the insurer for those services unless the approval was based on
fraudulent information submitted by the covered person or the participating provider:

(3) in the case of a managed care plan, a procedure is implemented
whereby participating physicians and dentists have an opportunity to review and
comment on all medical and surgical and dental protocols, respectively, of the insurer;

(4) the utilization review program is available on a 24-hour basis to
respond to authorization requests for emergency and urgent services and is available,
at a minimum, during normal working hours for inquiries and authorization requests
for nonurgent health care services: and

(5) in the case of a managed care plan, a covered person is permitted

to choose or change a primary care physician from among participating providers in

CSHB 359t ) .
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1 the provider network and, when appropriate, choose a specialist from among
2 participating network providers following an authorized referral if required by the
3 insurer and subject to the ability of the specialist to accept new patients.

4 Sec. 21.07.050. Employment of health care providers, (a) An application

5 for participation by a health care provider that is submitted to an insurer that offers a

6 managed care plan shall be reviewed by a committee of the insurer that includes

7 appropriate representation of health care professionals with knowledge of the

8 applicant's scope of professional practice.

9 (b) An insurer that offers a managed care plan shall establish a policy
10 governing removal of a health care provider from the provider network that includes
1 the folloming:

12 Q) the insurer shall inform a participating health care provider of
13 insurer's removal policy at the time the insurer contracts with the health care provider

14 to participate in the provider network and at each renewal of the contract;

15 (2i if a health care provider's participation will be terminated before the

16 date of the termination of the contract, the insurer shall provide the health care

17 provider with a 90-day wwitten notice of the termination and notice of a right to a

IS hearing: if requested by the health care provider, the insurer shall provide the reasons

19 for the termination in writing and shall hold a hearing within 30 days of the date of

20 the request; the hearing shall be conducted by a panel appointed by the insurer and

2 consisting of a least three persons, at least one of whom is a clinical peer in the sanme

N discipline and the same or similar speciality as the health care provider whose

23 participation is being terminated; the panel shall decide whether the health care

24 provider shall be terminated, reinstated, or provisionally reinstated, subject to

25 conditions set out by the panel: the panel's determination shall be in writing and shall

26 be made in a timely manner:

27 3) the notice and opportunity for a hearing required under (2) of thi
28 subsection do not apply when

29 (A) the contract expires and is not renewed;

30 <B) the termination is for breach of contract;

31 (C) in the opinion of the medical director, the health care

-5 CSHB X )
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provider represents an imminent danger to an individual patient or the public
health, safety, or welfare; or
(D) there is a determination of fraud;

4 if the insurer finds that a health care provider represents a

imminent danger to an individual patient or to the public health, safety, or welfare, the
medical director shall promptly notify the appropriate state licensing board.

Sec. 21.07.060. Managed care provider and patient protection. A contract
between a participating health care provider and an insurer that offers a managed care
plan

(1) must state that the health care provider may not be penalized or the
contract terminated by the insurer because the health care provider adts as an advocate
for the patient in seeking appropriate, medically necessary health care services;

(2) may nat provide financial incentives to the health care provider for
withholding covered health care senvices that are medically necessary; and

(3) must protect the ability of a health care provider to communicate
openly with a patient about all appropriate diagnostic testing and treatment options.

Sec. 21.07.070. Required contract provisions. A health insurance plan
offered to residents of the state nmust provide that

(1) coverage for a medical procedure that hes been preapproved by the
insurer may not be denied if denial occurs less than 96 hours before the medical
procedure is scheduled to commence; and

(2) if the insured has coverage under nore than one health insurance
plan, the primary insurer may not coordinate benefits with the secondary insurer if the
coordination reduces the benefits the insured is eligible to receive under the primary
or secondary health insurance plan.

Sec. 21.07.080. Choice of health care provider, (@) An insurer that offers
a managed care plan shall offer to every contract holder a point-of-service plan option
that would allow a covered person to receive covered services from an out-of-network
health care provider without obtaining a referral or prior authorization from the insurer.
The point-of-service plan option may require that a subscriber pay a higher deductible
or copayment and higher premium for the plan.

CSHB 359< ) -6
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(b) An insurer shall provide each subscriber in a plan whose contract holder
elects the point-of-service plan option with the opportunity at the time of enrollment
and during the annual open enrollment period to enroll in the point-of-service plan
option. The insurer shall provide written notice of the point-of-service plan option to
each subscriber in a plan whose contract holder elects the point-of-service plan option
and shall include in that notice a detailed explanation of the financial costs to be
incurred by a subscriber who selects that option.

(©) The requirements of this section do not apply to an insurer contract that
offers a managed care plan that provides health care services to Medicaid recipients
or to a federally qualified, nonprofit health maintenance organization.

Sec. 21.07.090. Health Care Appeals Board, (a) The director shall appoint
a Health Care Appeals Board to provide independent medical necessity or an
appropriateness of service review of a final decision by an insurer to deny, reduce, or
terminate benefits when the final decision is contested by the covered person. The
board may not review decisions regarding benefits not covered by the covered person's
health insurance plan.

(b) The director shall appoint at least seven, but no more than 15
representatives, to the board. Members shall senve two-year terms and may be
reappointed. Board members may not be compensated except for per diem and travel
expenses authorized for boards and commissions under AS 39.20.180.

(ci The director shall appoint members of the board from individuals who are
advocates for health care consumers, persons with mental illnesses, children, persons
with disabilities, senior citizens, public assistance, persons who are eligible to receive
medical assistance under 42 L'.S.C. 1396 - 1396p (Social Security Act), and from other
persons who have demonstrated a knowledge of the effect of the health care delivery
system on consuers in the state. Members shall be chosen to reflect the diversity of
consuners, including race, sex, age. economic status, disability, and health status.
However, members may not include a person with a financial or other conflict of
interest, a person who is directly and substantially involved in the delivery of health
care, an employee or principal of a health insurer, a health care plan supplier, a
manufacturer of medical care goods and services, or a health care provider.

7. CSHB 359( )
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(d) The board shall meet at least four times a year. The board shall elect its
own officers and shall designate its own committees and other organizational
structures.

(e) The director shall appoint a technical advisory board to assist the board.
The technical advisory board must include representatives of state agencies with
responsibility for areas of interest to the board.

(H A covered person may apply to the Health Care Appeals Board for a
review of a decision to deny, reduce, or terminate a benefit if the person has already
completed the insurer's appeal process, if any, and the person contests the final
decision by the insurer. The person shall apply to the board within 60 days after the
date the final decision wes issued by the insurer in a manner determined by the
director.

Sec. 21.07.100. Insurance benefit review, (a) [f a covered person applies
for an insurance benefit review under AS 21.07.090(f), the board shall promptly
review the pertinent medical records of the person to determine the appropriate,
medicaliy necessary health care services the person should receive based on applicable,
generally accepted practice guidelines developed by the federal government, national
or professional medical societies, boards or associations, and any applicable clinical
protocols or practice guidelines developed by the insurer. The board shall complete
its review and make its determination within 90 days of receipt of a completed

application for a review or within less time, as prescribed by the director.

(b) On completion of a review, the board shall state its findings in writing and

make a determination of whether the insurer's denial, reduction, or termination of
benefits deprived the covered person of medically necessary services covered by the
person's health care insurance plan. If the board determines that the denial, reduction,
or termination of benefits deprived the person of medically necessary covered senvices,
it shall make a recommendation to the covered person and insurer regarding the
appropriate, medically necessary’ health care services the person should receive. On
receiving the board's recommendation, the insurer shall promptly notify the covered
person and the director of what action the insurer will take with respect to the
recommendation. If the covered person is not in agreement with the board's findings

CSHB 359( ) 8
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and recommendation or the insurer's action on the recommendation, the person may

2 seek the desired health care senvices outside of the person's health benefits plan, at the

3 person's own expense.
4 (c) T the director determines that an insurer exhibits a pattern of
5 noncompliance with the findings and recommendations of the board, the director shall
6 review the insurer's utilization management program to ensure that the insurer is in
7 compliance with all relevant state lans and regulations, including utilization
8 management standards. If the director determines that the insurer is in violation of
9 patient rights and other applicable regulations, the director may impose penalties and
10 sanctions on the insurer, as provided by law.
1 (d) The director shall require the board to establish procedures to provide for
12 an expedited review of an insurer's denial, reduction, or termination of a benefit
13 decision when a delay in receipt of the service could seriously jeopardize the health
14 or well-being of the covered person.
15 (e) A covered person's medical records provided to the board and the findings
16 and recommendations of the board are confidential and shall be used only by the
17 director, the board, and the affected insurer for the purposes of this chapter. The
18 medical records, findings, and recommendations may not otherwise be divulged or
19 made public in a manner that discloses the identity of a person to whom they relate
20 and may not be included under materials available for public inspection.
21 (f) The cost of an insurance benefit review shall be paid by the insurer under
22 a schedule of fees established by the director.
23 Sec. 21.07.110. Immunity under appeal program, (&) A member of the
24 board who participates in an insurance benefit review may not be held liable for civil
25 damages for an action taken within the scope of the member's function on the board.
26 (b) An insurer that is the subject of an insurance benefit review is not liable
27 for civil damages to a person for an action taken to implement a recommendation of
28 the board.
29 Sec. 21.07.120. Required report. The director shall annually report to the

legislature and to the governor on the status of the health care insurance benefit review
program. The report must include

9 CSHB 359( )
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(1) a summary of the number of reviews conducted and medical
Specialties affected;

(2) a summary of the findings and recommendations made by the
board;

(3) a list of actions taken by the director against an insurer; and

(4) any other information and recommendations determined appropriate
by the director.

Sec. 21.07.130. Consumer surveys. An insurer that offers a managed care
plan shall comply with the director's reporting requirements with respect to quality
outcome measures of health care services and independent consumer satisfaction
sunveys. The director shall make available to a member of the general public, on
request, the results of the independent consumer satisfaction survey and the analysis
of quality outcome measures of health care services provided by managed care plans
in the state, prepared by the director.

Sec. 21.07.140. Employer notice. An employer who provides a
comprehensive self-funded health insurance plan to employees or their dependents, or
both, in the state shall annually, and on request of an employee at other times during
the year, notify the employees that they are covered by a self-insured plan that is not
subject to regulation by the state and specify those mandated health insurance benefits
established by law that are not covered by the self-insured plan. The director shall
notify the commissioner of labor of any health insurance mandates enacted into law.
and the commissioner of labor shall notify employers in a timely manner of the health
insurance mandates subject to the provisions of this section.

Sec. 21.07.150. Enforcement; penalty. The director shall establish
enforcement procedures to ensure compliance with this chapter. Material violations
of a standard or requirement may be punished by a civil penalty of up to S2.000. In
the case of conduct constituting a pattem of repeated, material violations, the director
may also rescind approval of or limit the operation of a plan. Before imposing a
sanction, the director shall provide a managed care plan with an opportunity to be
heard in connection with the alleged violations and the possible sanctions.

Sec. 21.07.500. Definitions. In this chapter,
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(1) "board’ means the Health Care Appeals Board:

(2) "health care provider" means an acupuncturist licensed under
AS 08.06; an audiologist licensed under AS 08.11; a chiropractor licensed under
AS 08.20: a dental hvgienist licensed under AS 08.32; a dentist licensed under
AS 08.36; a marital or family therapist licensed under AS 08.63; a direct-entry
midwife licensed under AS 08.65; a nurse licensed under AS 08.68; a dispensing
optician licensed under AS 08.71; a naturopath licensed under AS 08.45; an
optometrist licensed under AS 08.72; a pharmecist licensed under AS 08.80; a physical
therapist or occupational therapist licensed under AS 08.84; a physician’s assistant
certified under AS 08.64; a physician licensed under AS 08.64; a podiatrist licensed
under AS 0S.64; a psychologist and a psychological assodiate licensed under AS 08.86;
a clinical social worker licensed under AS 08.95; an emergency medical technician
certified under AS 18.08.0S2: a mobile intensive care paramedic trained as required
under AS 18.08.082; a hospital as defined ir. AS 18.20.130. including a govemmentally
owned or operated hospital: and an employee of a health care provider acting within
the course and scope of employment;

(3) "health insurance™ hes the meaning given in AS 21.12.050;

(4) "managed care contractor” means a contractor who establishes,
operates, or maintains a network of participating health care providers, conducts or
arranges for utilization review activities, and contracts with an insurer, a hospital or
medical service plan, an employer or employee health care organization, or another
entity providing coverage for health care services to operate a managed care plan;

(5) "managed care entity” includes an insurer, hospital or medical
service plan, health maintenance organization, an employer or employee health care
organization, or a managed care contractor that operates a managed care plan;

(6) "managed care plan" means a health care plan operated by a
managed care entity: "managed care plan” does not include an integrated medical
group contracting with a health care plan for the direct provision of health care
services to a health care plan enrollee;

(7) "participae.ng health care provider" means a health care provider
who has entered into an agreement with a managed care entity to provide services or

11~ CSHB 301 )
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supplies to a patient enrolled in a managed care plan;

(8 "provider" means a health care provider:

(9) "utilization review' means a system of reviewing the medical
necessity, appropriateness, or quality of health care services and supplies provided
under a managed care plan using specified guidelines, including preadmission
certification, the application of practice guidelines, continued stay review, discharge
planning, preauthorization of ambulatory procedures, and retrospective review.

* Sec. 2 RECOMMENDATIONS FOR LEGISLATION, (a) The director of the division
of insurance shall develop recommendations for legislative action to address the issue of
regulating health care or managed care entities that seek to contractdirectly withemployers
or other purchasers on a risk-assuming basis. The recommendations mustidentify the type
of health care or managed care entities and the scope of activities of these entities that should
be subject to regulation by the state. In preparing the recommendations, the director shall
consider the current state statutory and regulatory requirements for health maintenance
organizations and insurance companies issuing health benefits plans in the state, as well as
federal legislation and laws and court rulings, to determine how these health care and managed
care entities that assunme risk should be regulated.

by The director shall report to the legislature and to the governor as required by (a)
of this section within one year of the effective date of this Act.

* Sec. 3. This Act takes effect July 1, 1998.

CSHB 30( ) 12-
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This bill is offered to impaose requirements on managed care providers to enhance patient
care, including advocacy of patient care and prohibiting financial incentives to withhold

health care.

Requires insurer to disclose terms and conditions of the health insurance plan upon
enroliment, annually and upon request. This information shall provide for but not be
limited to a current provider directory and referral information.

Provides for a designated medical director and imposes his/her duties and responsibilities
and provides for the establishment of a notice and hearing procedure for the termination

of a health care provider.

Requires the option to allow covered persons to receive health care from any non-
participating health care provider.

Establishes an appeals board to review decisions by an insurer to reduce, deny or

terminate benefits and requires written decisions.
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Summary

You asked us for a revised version of a Legislative Research report written in 1996.1 You were
interested in a general discussion of managied care but not a review of model laws and
requlations used In other states. This report deletes those sections that were of no interest to you
and presents the remaining information in basically the same form as it appeared in the original

report.

This report provides a brief discussion of managed care, the dominant form of health care for
employed Americans. Although it prevails elsewhere, managed care as it is rg];,enerally defined,
does not abound in Alaska. There are no health maintenance organizations in this state’and most
private medical care here is "fee-for-service," a system in eclipse in many other states. This
memorandum begins by comParlng managed_ care with fee-for-service care. It notes managed
care's growing dominance elsewhere and cites observers' warnings that these changes are
"cataclysmic" and the stuff of which fortunes are made and lost. The memorandum ends with a
list of some of the issues facing policymakers who wish to regulate the evolving health care

industry.

Defining Managed Care

The words "managed care" are used so often and so loosely that they defy definition. Even
Health Affairs editor John K. Iglehart, who seldom fails to translate jargon into limpid prose, cannot
subdue this hackneyed term:

Managed care is a system that, in varying degrees, integrates the financing and
delivery of medical care througkh contracts with selected physicians and hos?ltals
that provide comprehensive health care services to enrolled members for a
predetermined monthly premium.2

Legislative Researcn Report 96.020. "Model Laws Regulating Health Maintenance Organizations." Maureen Weeks.
February 21,1996.

2 New England Journal of Medicine. Vol. 331, No. 17, October 27,1994.
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If the concept resists broad definition, it is also beyond the reach of writers who rely on details to
define: their efforts swamp the reader in acronyms and esoterica.3 With this in mind, we forego a
formal definition. Instead, we will describe managed care by saying what it is not. That is, we wil
contrast "managed care" with traditional "fee-for-service" medicine.

The first important difference between managed care and fee-for-service care is the manner in
which the provider is paid. Ina fee-for-service system, providers earn money each time they treat
a patient. 'Under managed care, providers are paid a lump sum upfront for ‘each person enrolled
in the health care plan, whether or not the person ever receives care (this is called capitation). In
other words, a managed care comﬁany_gets the same amount of money for a person the doctor
never sees as itdoes for a very sick patient who requires expensive care. Very simply put, under
traditional fee-for-service medicine, each service or treatment adds to the provider's bread and
butter, bringing with it the possibility of "overutilization" of medical care. Under managed care,
each service or treatment eats into the provider's potential bread and butter, bringing with it the
possibility of "underutilization" of medical care.

The second major difference is in how the two systems deal with the matter of health insurance,
In fee-for-service medicine, health care is delivéred under one roof, and insurance is delivered
under another; under managed care, health care and insurance are under the same roof. With
fee-for-service medicine, physicians decide how much care to deliver and, if the patient is insured,
insurance companies pay at least part of the cost. Patients generally perceive that the physician's
Prlma[y concern is their health needs. With managed care, managers look at the health plan's
inancial picture and make decisions that directly affect the way the plan’s doctors deliver health
care (for example, "inexpensive” doctors may get year-end honuses, while “expensive” doctors
may face year-end fines). The plan acts as a health care provider when its doctors treat patients;
itaCts as an insurer when it bears the risk that the patients might be expensive, With this system,
the patient may perceive that the doctor has two masters: the plan and the patient.

The prototype for mana%ed care is the health maintenance organization (HMOQ), a system which
traditionally ‘lequires patients to get their care from providers who are emploge by or who
contract with the HMO plan. Increasingly, HMOs are allowing patients to go to doctors who are
"outside" the plan, if the patient is willing"to pay an additional cost (this variation on the theme i
called point-of-service Of PO?. Other health insurers manage care by requiring patients to go to
Browders named on a list made up by the insurance company (preferred provider organizations O

POs). This is but one mutation ‘of the HMO template;”there are many others, with more

predicted.

3Ccnsider, for example, this alphabet soup of acronyms describing managed care systems: HMOs, PPOs. IPAs. PHOs.
POS. IDS. FFS and MSOs (translations: health maintenance organizations, preferred provider organizations, independent
practice associations, physician hospital organizations, point-of-service plans, integrated delivery systems, fee-for-servico and
management services organizations).
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Managed care has become the dominant form of health care in the United States.4 In 1995, 69
percent of all persons whose health insurance was provided by an employer were enrolled in
managed care plans, up from 47 percent in 1991.5 Managed care enrollment more than doubled
between 1986 and 1994, growing from 50 million people to almost 120 million.6 The portion of
Americans whose care is "managed" becomes far larger when the concept is defined to include
fee-for-service health insurance plans in which the J)ayer the health insurer) second-guesses the
pthsmlan about the need for intended or completed care (a process known as utilization review).
A anuary_ 1996 Business Week article describing the upheaval in the health care industry reviews
these statistics and concludes that in numbers alone, "managed care now calls the shots.”

In the Midst of Tumult: A Consumer and Provider Backlash

Observers describe medicine's changes from cottage industry to today's commercial networks as
"cataclysmic." "unprecedented,” “irreversible," and” "stunning." One health lawyer wams that
"fortunes are being made and lost, careers changed forever" in the tumult.7 Av/arethat the stakes
are high, consumers and providers are asking State lawmakers for protection. Industry analyst
Sue Laudicina predicts that this year no region of the country "will escape the provider and
consumer backlash against the spread of managed care arrangements"8 and health care lawyers
predict a stream of cases challenging managed care organizations' decisions to refuse to pay for

certain treatment,

Lawmakers and regulators in several states are paying close attention to changing aspects of
managed care, among them:

4 Financial incentives that lead providers to deny needed care.

4 Grievance procedures for patients who feel they are denied coverage and for
providers who are denied entry into managed care networks.

4 The notion of "risk" and whether states should regulate all plans which act as
insurers (that is, plans which "bear the risk" of the expense of patient care).

4 Certification of firms that oversee provider practices ("utilization review").

4 1n this section, ‘managed care" is defined as care delivered through HMOs. PPOs and POS plans.

5 Healthcare TrendS RepOd *1996 Industry Outlook.' January 1996. p. 3.

0 Agency for Health Care Policy and Research. U S. Department of Health and Human Services. "Managed Care and
Integrated Delivery Systems," introduction to a workshop. September 1995.

7Theseauotations from K. H. Hammonds, “The Patient is Stable - For Now." BUSIneSS V\kek January 8,1996. p. 102 and

frem Manage Care RepOI’[er. “Predictions for 1996." Bureau of National Affairs. January 10.1996, p. 36 (citing health care lawyer
Dcugias Hastings, Epstein Becker & Green, Washington, D.C,).

8Managed Car\/ Remrter. "States Drop Comprehensive Reforms, Take Up 'Anti-Managed Care' Efforts," Bureau of
National Affairs, February 7,1996. p. 123.
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* "Any wiIIin? provider" laws which require plans to include any provider who is
willing to play by the plan's rules.

& "Point-of-service" options: should states require them?
+ Quality of care provided under managed care: how to measure it?

* Sollventcy: requlating managed care companies to assure that they remain
solvent,

& Marketing: regulating how managed care organizations market their plans.

We hope this overview of managed care in the United States today has been useful to you. If you
have any further questions please don't hesitate to call this office.
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Please schedule a hearing for House Bill No. 359 at your earliest convenience. Thank
you for your consideration.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 359
1998 LEGISLATIVE SESSION
Revision Date (N ote if COI’I’ECtiOﬂ) Dept. Affected Commerce & Economic Development
Title An Act relating to Health Insurance Plans BRU Insurance

Component Insurance
Sponsor Representative Ryan
Requester (H) STA Component Serial No. 354
Expenditures/Revenues
OPERATING EXPENDITURES FY 99 FYOO FY 01 FY 02 FY 03 FY 04
Personal Services 51.3 51.3 52.3 52.3 53.3 53.3
Travel 34.3 48.3 48.3 48.3 48.3 48.3
Contractual 10.0 12.0 12.0 12.0 12.0 12.0
Supplies 1.0 2.0 2.0 2.0 2.0 2.0
Equipment 5.0

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 101.6 113.6 114.6 114.6 115.6 115.6

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1002 Federal Receipts

1003 GF Match

1004 GF 101.6

1005 GF/Program Receipts 113.6 114.6 114.6 115.6 115.6
1037 GF/Mental Health

Other (Specify Type)

TOTAL 101.6 113.6 114.6 114.6 115.6 115.6
Estimate of any current year (FY98) cost: 00
POSITIONS
Full-time 1 1 1 1 1
Part-time
Temporary

ANALYSIS:  (Attacha separate page ifnecessary) _ _
Expenditures are based on the addition of one full time Insurance Analyst Il who will act as the support for

the Health Care Appeals Board plus the nominal associated costs related to the position and to the four
board meetings throughout the year.

Prepared by  marianne K. Burke. Director Phone_ 465-2515
Division Insurance Date_ 3/2/98
Approved by  Commissioner Deborah B, feedwick//* C- L Date s
Agency Commerce & Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
(Rev9-97 gatnlom n.vOMB Page 1 0f1
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| have scheduled the following for hearing on Tuesday, March 3,
and need fiscal notes.
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HB 359 Health Insurance Regulation Commerce
HIR 59 Desecration of U.S. Flag Admin
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HB 413 Initiative Petition GComp. Election
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 359
1998 LEGISLATIVE SESSION

Title An Act relating to Health Insurance Plans BRU Insurance
Component Insurance

Sponsor Representative Ryan
Requester (H) STA Component Serial No. 354
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services 51.3 51.3 52.3 52.3 53.3 53.3
Travel 34.3 48.3 48.3 48.3 48.3 48.3
Contractual 10.0 12.0 12.0 12.0 12.0 12.0
Supplies 1.0 2.0 2.0 2.0 2.0 2.0
Equipment 5.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 101.6 113.6 114.6 114.6 115.6 115.6
CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 101.6
1005 GF/Program Receipts 113.6 114.6 114.6 115.6 115.6
1037 GF/Mental Health
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TOTAL 101.6 113.6 114.6 114.6 115.6 115.6
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POSITIONS
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Part-time
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Expenditures are based on the addition of one full time Insurance Analyst Il who will act as the support for

the Health Care Appeals Board plus the nominal associated costs related to the position and to the four
board meetings throughout the year.
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Prepored by Marianne K. Burke, Director Phone_ 465-2515
Division Insurance Date_ 3/2/98
Approved by Commissioner Deborah 8. 1St i 1w Date , r
Agency Commerce & Econonlﬂlﬁ‘:[)evelopment
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CS FOR HOUSE BILL NO. 362( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s):  HOUSE SPECIAL COMMITTEE ON MILITARY AND VETERANS' AFFAIRS
A BILL

FOR AN ACT ENTITLED
"An Act relating to the use of space for military lounges in state-owned or state-

controlled airports."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1L AS 02.15.090(a) is amended to read;

(@ In operating an airport or air navigation facility owned or controlled by the
state, the department may enter into contracts, leases, and other arrangements covering
periods not exceeding 55 years with a person, municipality, or the United States,
granting the privilege of using or improving an airport or air navigation facility or a
portion of it or space in it for commercial, governmental, or other public purposes,
including private plane tie down; or conferring the privilege of supplying goods,
commodities, services, or facilities at an airport or air navigation facility. The
department may establish the terms and conditions and Fix the charges, rentals, and
fees for the privileges or services that are reasonable and uniform for the same class
of privilege or service. Charges, rentals, or fees authorized by this subsection may be

1 CSHB 362( )
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fixed for the international airports by order of the commissioner or by negotiated or

competitively offered contract. Notwithstanding AS 37.10.050(a), the fixing of

charges, rentals, or fees as permitted under this subsection is not subject to the

adoption of regulation provisions of AS 44.62 (Administrative Procedure Act). The

terms, conditions, charges, rentals, and fees shall be established with due regard to the
property and improvements used and the expense of operation to the state. However,

use of state land and buildings by the Alaska Wing, Civil Air Patrol and its squadrons
shall be permitted without rental charges. If the department permits space in state-
owned or state-controlled airports to be used as lounges for members of the

United States armed forces, the Alaska National Guard, the Alaska Naval Militia,

or the Alaska State Militia and if the lounges are operated hv persons exempt

from taxation under 26 U.S.C. 501(c)(3) (Internal Revenue Code), rent may not

be charged for the use of the space. The department shall provide for public notice
and an opportunity to comment before a charge, rental, or fee is fixed by order of the
commissioner as permitted under this sulbsection. The public may not be deprived of

its rightful, equal, and uniform use of the airport, air navigation facility, or a portion

of them

CSHB 362( ) 2
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HOUSE BILL NO. 362
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION
BY THE HOUSE SPECIAL COMMITTEE ON MILITARY AND VETERANS' AFFAIRS

Introduced: 1/28/93
Referred: House Special Committee on Military and Veterans' Affairs, State Affairs

A BILL

FOR AN ACT ENTITLED

1 "An Act relating to the use of space for military lounges in state-owned or state-

2 controlled airports.”

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 02.15.090(a) is amended to read:
5 (@ In operating an airport or air navigation facility owned or controlled by the
6 state, the department may enter into contracts, leases, and other arrangements covering
7 periods not exceeding 55 years with a person, municipality, or the United States,
8 granting the privilege of using or improving an airport or air navigation facility or a
9 portion of it or space in it for commercial, governmental, or other public purposes,
10 including private plane tie down; or conferring the privilege of supplying goods,
1 commodities, services, or facilities at an airport or air navigation facility. The
12 department may establish the terms and conditions and fix the charges, rentals, and
13 fees for the privileges or services that are reasonable and uniform for the same class
14 of privilege or service. Charges, rentals, or fees authorized by this subsection may be
HB0362a -1- HB 362
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fixed for the international airports by order of the commissioner or by negotiated or
competitively offered contract. Notwithstanding AS 37.10.050(a), the fixing of
charges, rentals, or fees as permitted under this subsection is not subject to the
adoption of regulation provisions of AS 44.62 (Administrative Procedure Act). The
terms, conditions, charges, rentals, and fees shall be established with due regard to the
property and improvements used and the expense of operation to the state. However,
use ofstate laotLand-buildingrbylheTAlaska Wing, Civil Air Patrolj andits-squadronSj
aritPThe use of space in state-owned or state-controlled airports as-lounges for
members of the United States armed foixesr'tKke~Alaska National Guard, the
Alaska Naval Militiar*rdheTClaska State Militia, if the lounges are operated by
et*ons®excnTpt-fronTtaxation under 26 U.S
shall be permitted without rental charges. Ylhe department shall provide for public
notice and an opportunity to comment befor; a charge, rental, or fee is fixed by order
of the commissioner as permitted under this subsection. The public may not be
deprived of its rightful, equal, and uniform/use of the airport, air navigation facility,

or a portion of them.

HB 362 -2- HB0362a
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Date of Committee Action: i i
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Alaska State Legislature

Representative Beverly Masek
Chair, Military & Veterans Affairs
Vice Chair, Transportation
Vice Chair, Resources
Legislative Council

During Interim: During Session:
600 East Railroad Avenue State Capitol
Wasilla, AK 99654 Juneau, AK 99801-1182
907-376-2679 907-465-2679
907-376-6180 (fax) 907-465-4822 (fax)

1-800-505-2678

SPONSOR STATEMENT - HOUSE BILL 362
Regarding the Use of Military Lounges in State Owned & Controlled
Airports

House Bill 362 amends A.S. 02.15.090(a) by adding language to allow the State of Alaska to
provide space within its airports for use as military lounges free of rentui charges, if those
lounges are operated by non-profit agencies.

Even though only token rent is now being collected, this arrangement skirts on the periphery of
FAA regulations. The Anchorage International Airport Director is doing a balancing act by
dividing the square footage cost for the lounge between the other airport tenants. The Federal
Aviation Administration froamns upon these arrangements and without codifying the “no rent”
provision, the potential exists for this arrangement to change should the FAA decide to push the
issue.

For many years, the Anchorage Armed Services YMCA have operated the Military Courtesy
Lounge on Concourse B at the Anchorage International Airport. This operation is conducted at
no expense to the State. More than 23,000 travelers took advantage of the lounge’s services in
1996. A squadron booster club provides volunteers to staff the lounge.

Given that thousands of military personnel travel to and from Alaska each year, and that the total
economic contribution to the State from military activities exceeds $2.7 billion, it is the best
interest of the State to protect the continued operation of rent free courtesy lounges in our state
airports.

Passage of HB 362 will provide airport directors with the statutory justification to continue the
“no rent” arrangements, which have served us so well in the past.



NCHORAGE
ARMED SERVICES YMCA OF THE USA

Post Office 9ox 272
Elmendorf A.r Force Base, Alaska 99506
Telephone: (907) 753-2121
FAX (907) 552-4651

February 2, 1998

ReEPre ntatlve Beverly Masek
Uneau. 99&)1—]1&
Dear Representative Masek,

For more]gearst an one Serg0 et and con tentIy
sen/ the travelin ro%; e Mililary Courte %mnﬁe cate on rse
nternat ona an sectire Iace ee de Icate to
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The exig] statute does not.allow the Armed Se ceshYMCAI 0 proY|de thesxfe |ce tho arental
S i el P
IN state-oanedl or state —contro ed airports™ with tne amend%otq anges to Sectl 28 Og

This chan evnll allowus jo cRnnnue our w?rrk and at the same time, authorize the Anchorage
International Airport to offer the space rent

Please contact s ifthe ““Y"” can offer any assistance.
Serving Those Who Serve America

;l

Tom Mor
ExecutiveDirector

ja/tm

We re in tf\e MILITARY PEOPLE Business



Alaska State Legislature

Representative Beverly Masek
Chair, Military & Veterans Affairs
Vice Chair, Transportation
Vice Chair, Resources
Legislative Council

During Interim: During Session:
600 East Railroad Avenue Stale Capitol
Wasilla, AK 99654 Juneau, AK 99801-1182
907-376-2679 907-465-2679
907-376-6180 (fax) 907-465-4822 (fax)

1-800-505-2678

HOUSE SPECIAL COMMITTEE FOR MILIATRY & VETERANS’
AFFAIRS

To: Representative Jeannett*hmes, Chair
House State Affairs Committee

Fr:  Representative Msek”NChair

Re:  Request for Hearing on HB 362

Dt: February 25, 1998

Please consider this my formal request for hearing on House Bill 362 as soon as possible. My
hope is that HB 362 could be heard the week of March 2-6, 1998.

HB 362 amends AS 02.15.090(a) by adding language to allow the State of Alaska the authority
to provide space within its airports for use as military lounges free of rental charges, if those
lounges are operated by non-profit agencies.

HB 362 passed out of the House Special Committee for Military & Veterans’ Affairs with
unanimous consent on February 24, 1998.

Should you have any questions, contact Don Stolworthy in my office at extension 2811.



No:
FISCAL NOTE jI a Version: HB 362

STATE OF ALASKA "(H) Publish Date: 2/25/98
1998 LEGISLATIVE SESSION

Revision Date Dept. Affected DOT&FF
Title Airport Military Lounges BRU Office of the Commissioner
Component Commissioner's Office
Sponsor HS. Spec. Cmta. MVA
Requester HS. Spec. Cmte. MVA Component Serial No. 530
EXpenditureS/RevenueS (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Lane & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 00 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0]
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts o.u 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type) 0.0 0.0 0.0 0.0 00 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any currentyear (FY98) cost: 0.0
POSITIONS
Full-time 0 0 0 0
Part-time 0 0 0 0 0
Temporary 0 0 0 0 0 0

ALYSIS: (Attach a separate page |fnecessa ?

t this fime, the Department has on one milit ylounge Itis Iocated atAnchoraqe International Airport. The
Departmenfalso currently has n requests t? ?a lish“military lounges. This fISC? note assumes thtanP/ requests
or'a military lounge would be filled with available space. The Depar ment also will not displace current aifport

I
tenants to éstablish military lounges.

Prepared by Dennis Poshard Prcre  465-39C4
Division >Hhe Com Dale 220/58
Commissioner Date 2-20/98

Approved by:
Agency U DIgartment of Transportation ar.d Public Facilities

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, cail ihe Governors Legislative Office
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AMENDMENT

OFFERED LN THE HOUSE BY REPRESENTATIVE CROFT
TO: HB 376

Page 1 line I, following "information":

Insert  and providing for an effective date"

Page 2. line 23, following "not'™
Insert "knowingly"

Page 2. line 29:
Delete "knowingly™

Page 3, line 5, following "‘campaign.:
Insert “'public service,”

Page 3. following line 10
Insert a new hill section to read:

"* Sec. 5. This Act takes effect February 1. 1999."



HOUSE COMMITTEE REPORT

()
Date Referred to Committee: February 2, 1998

Date of Committee Action: 7)jfP j

The STATE AFFAIRS Committee considered:

HOUSE BILL NO. 376 LIMIT USE OF VOTER REGISTRATION INFO

“An Act limiting the use of voter registration information.”

recommends it be replaced | n /
with the following committee substitute ¢ v v oo (- .

[ J additional referral to Committee
f j attached amendment(s)

FURTHER REFERRALS:

[Vfth C same tide

t

o a n

N

(CopsDY

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (8353 APPROVES PREVIOUS:
Iv/fiscal note(s) clo\/ [ ] fiscal note(s)

[ J zero fiscal note(s) [ ] zero fiscal note(s)

CHAIR'S SIGNATURE



Representative Eric Croft

Sponsor Statement

HB3/6

Information people divulge when filling out voter registration forms could land them on

commercial mailing lists peddling credit cards or trips to Las Vegas.

Presently, the only way to avoid this sales pitch is not registering to vole, a high price to
pay to keep personal information confidential. Alaska law does not prohibit the commercial
use of this private information. Mail houses provide their clients with lists of names and
addresses that can be easily obtained from the Division of Elections by calling or phoning
in a request and paying $20 per district or $160 for a statewide list.

Alaska’s ballots are secret, thus voter registration information should be private and
confidential when a person chooses it to be. States such as Montana, Oregon and

Washington protect their residents by prohibiting the commercial use of voter information

records.

House Bill 376 would extend to Alaskans the power to choose how their voter information
is used. People who don’t mind mailboxes clogged with advertisements may opt to have
their names and addresses released to commercial interests. However, those who do mind
the advertising should be able to check a box on their voter registration form to indicate that
their identity should be omitted from any list designated for commercial purposes.

January-May: State Capitol « Juneau, Alaska 99801 1182 « (907) '|65-*P>98 « (800) 689-4998 « Fax (907) 465-4419
June-Decemher: 716 W. 4th Avenue ¢ Anchorage, Alaska 99501 « (907) 258-8162
Represcntative_Eric_Croft@le(>is.state.ak.us -



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE orF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
M EM QR AN-DIL1V1 March 9, 1998
SUBJECT: Sectional Summary of HB376
TO: Representative Eric Croft
Attn: Amanda
FROM: Richard A. Glover -
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.
If you would like an interpretation of the bill as it may apply to a particular set of

circumstances, please advise.

Section 1ofthe bill requires voter applicants to indicate if the other information supplied to
register to vote is not to be used for commercial purposes.

Section 2 of the bill requires the director of the division of elections to indicate on the lists
of voters if a voter has indicated on their application to register or reregister that the other
information supplied is not to be used for commercial purposes.

Section 3 of the bill prohibits use of voter registration information for commercial purposes
if the source of the information indicates the voter desires that the information is not to be
used for commercial purposes. A violation is made a cdass B misdemeanor. Actions
prohibited are broad, and do not require payment or profit. Exceptions are made for law
enforcement, political campaign, election or legitimate governmental purposes.

RAG:jdr
98- 142.jdr



Representative Eric Croft

3 March 1998

Representative Jeannette James
Chair of State Affairs Committee
State Capitol, Room 102
Juneau, AK 99801

Dear Representative James,

| am writing to ask you to consider hearing HB 376—a bill that would ease the amount of
junk mail that plagues busy Alaskans as well as take one of the barriers away from people
discouraged from voting. An opportunity to choose to whom one’s private information is
sold, is an opportunity each Alaskan should and could have. Alaskans have a right to vote
and Alaskans have a right to privacy, but under current law, Alaskans must give up their
right to privacy in order tc exercise their right to vote.

| understand how busy you must be with 68 bills in your committee waiting to be heard,
but | respectfully request your support on this bill in the name of good public policy.

Right now the Division of Elections sells lists of Alaskan voters to anyone willing to pay
the nominal fee. HB 376 would eliminate from those lists the names of people who choose
not to have their name sold to commercial interests. | have it on good authority ihat the bill
hes a very small, probably zero, fiscal note. | am also told that it would take a simple
computer modification to add an extra field to the voter registration form allowing people to
check a box indicating whether or not they would have their name sold for commercial
purposes. This uncomplicated change would make a big difference in the lives of Alaskans
tormented by mounds of junk mail and pesky sales calls at dinner-time.

The state would not have to print all new voter registration forms due to this law, it could
be phased in and any new form printed after the law becomes effective would contain the

check box.

Please read, at your leisure, the attached sponsor statement and letters of support. | would
be happy to submit any additional information you might request. Thank you for your
consideration and please call my office if you have any questions.

Sincerely,

Re]
cc. Representative Fred Dyson

A sizcTioML. /IftAoY/if
Januaty-May: State Capitol ¢ Juneau, Alaska 99801-1182 « (907)

June-Docemher: 716 W. 4th Avenue » Anchorage 'T 1fx secret to s€
tiir Representative_Eric_Croft@le M P a \f\ ft f&u)
VRHS. ioftM T\-*t

D&LAH-



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MKM ORANDUM September 9, 1997
SUBJECT: Limiting the use of voter registration information in electronic media
format
TO: Representative Eric Croft

ATTN: Tom Atkinson

FROM: Jack Cheno
Legislative

In the course of the afternoon | wes able to turn up some examples in which states impose,
or have tried to inpose, limitations on the commercial use of voter registration information.
It appears that just about two-fifths of the states make some provision for limited or restricted
ac0ess to or use of compiled voter registration information, but there may still be others that
my initial review didn't uncover.

Ilinois: lllinois distinguishes between voter registration information in card or paper record
format and voter registration information compiled in the form of a tape, disc, or other
electronic media form. The former-the card or paper record--is a public record, subject to
inspection and copying. An lllinois statute. 10 ILCS 5/4-8. treats voter registration records
in electronic form differently. It provides as follows:

.. . The [State Board of Elections] shall furnish copies of such tapes, discs,
other electronic data or compilations thereof to state political committees
registered pursuant to the lllinois Campaign Finance Act or the Federal
Election Campaign Act at their request and at a reasonable cost. Copies of
the tapes, discs, or other electronic data shall be furnished by the county clerk
to local political committees at their request and at a reasonable cost. . . .
The individual representing a political committee requesting copies of such
tapes shall make a swom affidavit that the information shall be used only for
bona fide political purposes, including by or for candidates for office or
incumbent office holders. Such tapes, discs, or other electronic data shall
not be used under any circumstances by any political committee or
individuals for purposes of commercial solicitation or other business
purposes. ... Any person who violates this provision shall e guilty of a
class 4 felony [i.e. the least onerous felony ranking under Illinois law.



Representative Eric Croft
September 9, 1997

Page 2
(Emphasis added.)

An employee of the lllinois State Board of Elections who is responsible for administration
of this law related that, in her view, the provision has generally been effective to prevent use
of the information for commercial solicitations or other business purposes. She knows of
only one violation of it since enactment in 1979. She identified one "open” or unresolved
question as this: Political committees and candidates receiving these lists generally make
them available to marketers who, for profit, analyze and process the information and, in tumn,
make it available in modified format to parties and candidates for election campaign
purposes.  She questions whether this use of intermediaries is a violation of the bban against
use for "business purposes” but, in any event, emphasized that the marketers who process the
lists for profit have limited the resale of these lists to parties and candidates for election-
related purposes. She was unaware of any instance in which the marketer, receiving a lis

from a political committee or candidate used the list for purposes of commercial solicitation.

There are no annotated cases indicating that this approach has been the subject of litigation.

Oklahoma: An effort with a different approach than that approved in lllinois was passed
about seven years ago by the Oklahoma Legislature, but wes then vetoed by the Governor,
Henry Bellmon. Lance Ward, secretary of the Oklahoma State Election Board, described the
Oklahoma proposal as one that did not restrict access to or distribution of the registration
records in electronic fonn-anyone could ask for and obtain tapes or discs—-but rather simply
limited the uses of the registration records obtained in this form to politically related
purposes and to academic research. Since the Oklahoma effort did not become law. Mr.
Ward was good enough to provide copies of the material in bill form. He noted that the
principal objections to the enactment arase from that state's press association, but also related
a belief that the president of that association at the time did not understand the distinctions
between permissible and impermissible uses of the material and thought that the association's
objections, based on the president's apparent misunderstanding, wes the critical factor that

caused the governor to veto the measure.

Pennsylvania: The Pennsylvania approach seems to more closely approximate the
Oklahoma effort. The Pennsylvania statute appears to cover all voter registration lists
without regard to form or format. 25 P.S. [Pa.Stat.] 961.7 04(a) authorizes the state's voter
registration commission to "make available for inspection a printed or computerized public
information list containing the name, address, date of birth, and voting history of each
registered voter in the county.” Under sec. 961.704(b)(3).

No individual who inspects the list or who acquires names of
registered voters from the list may use information contained in the list for
purposes unrelated to elections, political activities, or law enforcement.........



Representative Eric Croft
S/gptgnber 9, 1997
e

Finally, as to copies, sec, 961.704(c)(1) authorizes release of paper copies of the public
information lists as well as "'copies in some other form'™* to any Pennsylvania voter but, under

©)(2.

An individual who inspects or acquires acopy of a public information
list may not use any information contained in it for purposes unrelated to
elections, political activities, or law enforcement.

The Pennsylvania provisions took effect July 1, 1995. As with the lllinois statute, there are
no reported cases concerning implementation of these provisions.

+

The following is a sanple of the approach or language used in other jurisdictions imposing
limitations on the commercial use of voter registration records and information:

Florida: Fla. Stat. 98.095(2) provides for limited distribution of records and
disallows use for commercial purposes (i.e. not related to elections, political or government
activities, voter registration, law enforcement, or jury selection).

Hawaii: Haw. Rev. Stat. 11-14.6(c)(3) bars release of lists or registers "to any
commercial linn, or... for any commercial purpose, provided that service bureaus may
charge a fee for furnishing data processing sen ices where such services are rendered
solely for election or government purposes.” (Emphasis added.)

Idaho: Idaho Code 34-437(3): records not to be used "for commercial purposes'.
lowa: lowa Code 48A.39: "not for commercial purposes™.

Kansas: Kansas Stat. Ann. 25-2320a bars use of lists for commercial purposes,
except that, "'[flor purposes of this section, compiling, using, giving, receiving, selling,
or purchasing the information on or derived from voter registration lists, solely for
political campaign or election purposes, shall not constitute a commercial use of voter

registration lists." (Emphasis added.)

Maryland: Ann. Code Md. art. 33 sec.3-22(c) bars use for purposes of commercial
solicitation or other business purposes.

Minnesota: Minn. Stat. 201.091 distinguishes between the content of information
on master voter registration lists and public information lists and limits to whom information
may be disclosed and use of the disclosed information.



Representative Eric Croft
September 9, 1997

Page 4

Missouri: Mo. Rev. Stat. 115.158(1): centralized voter registration system records
not to be used for commercial purposes.

Montana: Mont. Code Anri. 13-2-122(1) authorizes furnishing "*for noncommercial

Nebraska: Rev. Stat. Neb. 32-330(2): Authorized use of the lists is specified and
lists are not to be used for commercial purposes.

Oregon: ORS 247.955 bars use of the information on a voter registration list for
commercial purposes, but (a) person shall not be considered to use for commercial
purposes any information contained in a list... if the person obtains the list of electors
for the purposes of resale to candidates or political committees lor political purposes
only.” (Emphasis added.)

Rhode Island: Gen. Laws R.l. sec. 17-6-5(b) limits use of furnished lists to party
chairpersons "for political purposes” and to candidates "'only in the furtherance of candidacy
for political office ... and for no other purpose.”

Tennessee: Tenn. Code Ann. 2-2-138(d)f 1) provides that computerized voter
registration system lists made available on computer diskette are limited to use for political

UIPOSES.

Virginia: Va. Code 24.2-405 and -406 spell out to whom lists of voters may be
provided and the permissible uses of those lists.

Washington:  Because its approach is quite direct, the Washington statute,
RCW 29.04.120. dating from 1974. deserves quotation:

@ Any person who uses registered voter data ... for the purpose of
mailing or delivering any advertisement or offer for any property,
establishment, organization, product, or service or for the purpose of mailing
or delivering any salicitation for money, services, or anything of value shall
be guilty of afelony . . . and shall be liable to each person provided such
advertiserment or solicitation, without the person's consent, for the nuisance
value of such person having to dispose of it. which value is herein established
at five dollars for each item mailed or delivered to the person's residence;
provided, that any person who mails or delivers any advertiserment, offer, or
solicitat on for a political purpose shall not be liable under this section, unless
the person is liable under subsection (2) of this section. .. . Merely having
amailbox or other receptacle for mail on or near the person's residence shall
not be any indication that such person consented to receive the advertisement



Representative Eric Croft
September 9, 1997

Page 5

or solicitation. A class action may oe brought to recover dameges under this
section. . ..

2 It shall be the responsibility of each person fumished [voter
registration] data ... to take reasonable precautions designed to assure that
the data is not used for the purpose of mailing or delivering any
advertiserment or offer for any property, establishment, organization, product,
or service or for the purpose of mailing or delivering any solicitation for
money, senvices, or anything of value. Provided, that such data may be used
for any political purpose. Where failure to exercise due care in carrying out
this responsibility results in the data being used for such purposes, then such
person shall bejointly and severally liable for damages under the provisions
of subsection (1) of this section along with any other person liable under
subsection (1) of this section for the misuse of such data.

(Washington's legislators appeared to want to leave nothing to chance.)

West Virginia: W. Va. Code 3-2-30(b) allows purchase of printed lists of registered
voters "for noncommercial use."

Wyoming: Wvo. Stat. Ann. sec. 22-2-113(a) spells out to whom computerized voter
registration lists may be provided'

. . .to any candidate for a political office in the state, candidate's campaign
committee, political party central committees and officials thereof, elected
officials, political action committees, and to organizations which promote

voter participation.

to be used for "political purposes only and not . . . for commercial use,” but "[t]he lists,
labels, or tapes may be reproduced for political purposes.” Interestingly, in addition to voter
registration information, under Wyo. Stat. Ann. sec. 22-2.113(c)

Information copied from campaign receipts and expenditures reports
filed by state and local candidates may be used for political purposes but shall
not ke used for commercial purposes.

*

I hope this helps. Please call if my comments prompt questions.

Because the Legislature's I-Y 98 appropriation shortfunded the amount available for personal
senvices in the Legal Services Division, necessitating mandatory leave without pay for most
of the division's attorneys. | have decided to seek other work. | will very soon be leaving



Representative Eric Croft
September 9, 1997
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Agency employment. While | will try to answer questions you have about information
this memo. | regret thet | will not be available to do additional work on this issue.

JBC:pl
97-198.pIm

enclosure [Oklahoma bill]



cc:iwiail Tor: amanda bohman

Subject:  H.B. 376

From: No_Spam_Allowed @compuserve.com (Kenneth Brewster) at CC2MHS1 2/25/98 1:13 PM

To: Amanda Bohman at LAA_TRANS

| urge you to pass legislation outlawing use of public records (such as
voter registration and tax assessment roles) by commercial organizations
for other than valid political purposes or demographic studies.

Last year, through a variety of means, | wes able to preclude giving ny
name & address to mailing lists | did not specifically approve, and thereby
eliminate most junk mail. One of ny methods was to call the originators of
junk mail, ask where they got ny nanme and address, ask them to take ne off
their mailing list; and then do the sane with the original source list.

This technique failed, however, with the Boulder Station gambling casino in
Las Vegas and the Flamingo in Reno. Oh, they readily disclosed their
source: Speedy Mail here in Anchorage (which | quickly determined uses the
voter registration roles). But when | explained to a Boulder Station
marketing executive (Donna) that this is an abuse of public records and
asked if they would limit themselves to legitimately purchased mailing
lists, she answered that what they are doing is legal so they would not
stop. Well, | responded, in Nevada prostitution is legal. Does that nmeke
it morally right? Alas, these people have no shame.

Speedy Mail was worse. It was the manager, Debra, who at least informed ne
of their use of the voter registration roles, but nede the same excuse
about it not being illegal (shades of R.J. Reynolds?). Then please code
your lists to not give out ny nane & address any more, | asked. Their
software does not have that capability. So why don't they upgrade their

sc tware? Their software is "approved by the Postal Service™ (I did not
verify this with the Postal Service) . BEnd of discussion. They even
stonewalled the Better Business Bureau (letter to ne from Juanita Barth,

Dispute Resolution Manager, 10/31/97).

| have also become increasingly infuriated at the continuing offers to loan
nme 125% of the value of the mobile home 1 sold last August. The recent
public warning of the exorbitant interest rates and sheer financial folly
of these scans did not reach ny girlfriend, whose ex left her with $20,000
in debts and an income just enough to disqualify her from public
assistance. It was up to ne to explain to her why failing for such a
come-on would only meke matters worse. The source of the mailing lists used
for this is, of course, the Municipal tax assessment roles. This also
constitutes an egregious misuse of public records.

In cases like these, we must deprive these con artists of the cloak of
legality.

You wiﬁ, of course, have to make some concessions to assure the bill
passes the muster of constitutionality and wins the approval of House and
Senate leadership. My specialty as a paralegal is in public land law, not
constitutional law, so | can't offer any suggestions here. But please do

your best.
Thank you.

Grace & peace =
Kenneth Brewster

201 Heintzleman Drive
Anchorage 99503-2034
(907) 274-0149
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FISCALNOTE

STATE OF ALASKA BILL NO. CSHB 376(STA)
1998 LEGISLATIVE SESSION

Revision Dale (3/12/98 Dept. Affected Office of the Governor
Title Limiting the use of voter registration BRU Elective Operatic is

information Component Elections

Sponsor Representative Croft

Requester House State Affairs Committee Component Serial No. #1
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 99 FYOO FY 01 FY 02 FY 03 FY 04
Personal Services

Travel

Contractual 5.0

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 5.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 5.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 5.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: ?Attach a separate page Ifnecessary)
The amount retlects DIS costs for reprogramming and testing the Voter Registration Election Management

System.

Phone  465-5347

E:\e/izfiiorr?d ” Divisi(E)na(r;;1 I;i-(l:-toiz:]s lQ-fprL Date 3/12/98
Approved by C Lt. Governor Fran Ulmer ‘dbate 3/12/98
Agency Office of the Lieutenant Governox
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FISCALNOTE

STATE OF ALASKA BILL NO. HB376
1998 LEGISLATIVE SESSION

Revision Date (Note if correction) Dept. Affected Office of the Governor
Title Limiting the use of voter fegistration BRU Elective Operations

Information Component Elections
Sponsor Representafive Croft _
Requester  House State Affairs Committee Component Serial No. #21

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FYOO FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual 5.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 5.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF . 5.0
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 5.0 0.0 0.0 0.0 0.0 0.0

Estimate of any currentyear (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIs:  (Attach a separate page ifnecessary) _ o _
The amount reflects DIS costs for reprogramming and testing the Voter Registration Election Management

System.

Prepared by~ Dana LaTour Phone  465-5347
Division Division of Elections ~ Wi>)\ \ Dbie 3/6/98
Approved by C Lt. Governor Fran Ulmer vy \ Date  3/6/98
Agency Office of the Lieutenant Governor
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