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3. Section two of the application must be completed by two witnesses 
who attest that the voter is unable to go to the polls due to a 
disability. Both witnesses must sign and date section two.

4. After section one and two are completed, the personal 
representative returns to the election official who then issues the 

ballots to the personal representative.

5. The personal representative delivers the ballots to the voter. The 
voter marks the ballots and places the ballots in the personal 

representative envelope.

6. The voter must sign section three of the personal representative 
envelope. The voter’s  signature must be witnessed by the 

personal representative.

7. The personal representative delivers the voted ballots back to the 

election official who issued them.

• The current process  requires five trips for the personal representative. The 
personal representative is required to return the ballots to the location where 
they were issued. Tht process also involves a total of 6 signatures. The 
voter must sign two times, the personal representative must sign three times 

and an additional witness must sign one time.

ABSENTEE VOTING BY PERSONAL REPRESENTATIVE (continued)



The new process  would consist of the following steps:

1. The voter must apply in writing that he or she wishes to vote by 
personal representative. The application must contain the voter’s 
name, residence address, a form of identification (social security 
number, date of birth, voter number), the name of the personal 
representative and the voter’s signature.

2. The personal representative delivers the completed application to 
an election official. Before the election official issues the ballots, 

the personal representative must present identification and sign a 
register. The information required on the register will include the 
personal representative’s  name, residence and mailing address, 

type of identification provided, the name of the voter on whose 
behalf the ballot is requested and the personal representative's 

signature.

After signing the register, the personal representative is issued the 

ballots.

3. The personal representative delivers the ballots to the voter. The 
voter marks the ballots arid completes the voter certificate. The 
voter certificate will require the voter to state the name of the 
personal representative that delivered the ballots and it will include 
a statement of disability. The personal representative must witness 

the voter’s  signat' ire

ABSENTEE VOTING BY PERSONAL REPRESENTATIVE (continued)



4. The personal representative then delivers the voted ballots to an 

election official not later than 8:00pm on election day.

The division believes that the new process  is less confusing to the voter and 
personal representative. The absentee by personal representative envelope 
will require less signatures, therefore reducing the number of rejected ballots.

For the first time, identification will be required of the personal representative 
and each election official will have a personal representative accountability 

log.

ABSENTEE VOTING BY PERSONAL REPRESENTATIVE (continued)
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“An Act relating to the maintenance of voter lists and to the inactivation 
and cancellation of voter registration; and providing for an effective date »

Prepared by the Division of Elections



• Prior to the passage of the National Voter Registration Act (NVRA), the 
division conducted an annual review of the voter list.

• In July of 1993, the division inactivated 25,652 voters and deleted 37,915 
voters. Alaska implemented the NVRA on January 1,1995 and list 
maintenance (purge) has not been conducted since that time.

• In order to comply with the federal law, the legislature passed several 
amendments to Alaska’s election statutes. During the preclearance review of 
the amendments required by section 5 of the federal Voting Rights Act, the 
U .S. Department of Justice expressed some concern about various 
provisions of the 1994 legislation.

• The state passed legislation in 1996 in an attempt to comply with federal law. 
But the U .S. Department of Justice concluded the state's voter purge 
procedure violates the NVRA and authorized the filing of a lawsuit against 
the state. This bill is offered in response. The Department of Justice 
reviewed a previous draft of this bill and has indicated that it may drop its 
plans to sue the state if the state adopts legislation which eliminates removal 
of inactive voters from voter lists for nonvoting alone. We believe this bill 
assu res compliance with the act and is consistent with our informal 
agreement in principle with the Justice Department.

HISTORY OF LIST MAINTENANCE LEGISLATION



• The purge process used up until 1993 consisted of two steps:

1. Purge notification cards were sent to voters who had not voted in any 
election in the two preceding calendars. Voters who did not respond 
within 3C days were placed on an inactive list. Inactivated voters 
remained on (he master registration list but were not included in the 
reported total number of registered voters. Inactive voters were still 
eligible to vote and sign initiative petitions.

2. If, after two general elections had occurred since the purge notification 
card was mailed, and the voter still had no activity or contact with the 
division, they were deleted. Their voting records were no longer 
maintained on any registration list.

P U R G E  P R O C E D U R E  THRO UGH 1993



• During the first year the new list maintenance is conducted, the procedure
would consist of the following steps:

1. All voters on the active and inactive list would be mailed an address 
confirmation card. As required by the NVRA, this card would be non- 
forwardable and return postage paid by the division.

2. The registration records of all voters who return the address confirmation 
cards will be updated to reflect the information provided on the card. 
These voters will be sent new voter identification cards.

3. The address confirmation cards that are returned by the U .S. Postal 
Service with address corrections will be sent the NVRA 8(d)(2) 
confirmation notice. This notice will ask the voter to respond as to 
whether or not the information provided on the card is correct and if they 
wish to remain registered. The voters who do not respond by the 45th 
day after the day the notice was sent will be placed on the inactive list. 
They will remain on the inactive list for the next two federal general 
elections. If there is no voter contact within this time period, the voter’s 
record will be deleted. If there is voter contact the voter’s  registration will 
be re-activated. The records of voters who do respond to this notice with 
new information will be updated and mailed voter identification cards.

PROPOSED LIST MAINTENANCE PROCEDURE



The proposed list maintenance procedure will be expensive. This is due to 
the two factors: the federal law requires two notices be mailed to voters and 

that all postage is to be paid by the state.

The flow chart that follows this page outlines the anticipated fiscal impact of 
each step in the proposed list maintenance procedure.

FISCAL IMPACT OF LIST MAINTENANCE



List Maintenance Process Required by the NVRA 474,000 voters (including
54,000 inac*ivcs)sent 

confirmation/update notices 
Cost: $165,900

120,000 returned by USPS 
with address corrections 

Cost: $60,000

75% or 315,000 o f  active 
/oters return postage pd cards 

Cost: $63,000
8d2 confirmation 
notices are mailed 

Cost: $40,800

40% or 126,000 voters 
require updates and 

new voter cards 
Cost: $42,840

10% or 12,000 confirmation 
notices are returned with 

address updates 
Cost: $36,000

39,000 voters don’t respond, 
therefore, remain on list

No response received 
from 90% or 108,000 

voters

Total Costs: $547,010
Voters are placed 

on inactive list

Printing and Mailing o f all required notices $ 408,540

Personal Services (8 temps x 5 months) $ 90,720

Advertising $ 12,000
Fax/Long distance calls $ 3,300

Microfilming records $ 6,450

DIS chargeback $ 26,000

If there is voter contact If no voter contact within
w/in the next 2 federal the next 2 federal general

general elections, voter is election, voter is
reactivated deleted j.

Costs o f list maintenance in subsequent years 

estimated to be $41,760 3 -2r>-<)7 dl



F r a n  U l m e r
LIEUTENANT GOVERNOR 
State  o r  Alask a

February 2, 1998

The Honorable Jeanette Jam es 
Chair, House State Affairs Committee 
Alaska State Legislature 
State Capitol, Room 1 0 2 | J ^ r -^
Juneau, Alaska 9 9 8 1 1 / ^ 0  /

Dear RepresentatiWjjaJtres:

During the first sesssran of the 20lh Alaska State Legislature, HB 259, relating to voter 
registration list maintenance, was introduced and referred to the House State Affairs 
committee. \J

I am writing to ask your support in scheduling a hearing for this legislation at your 
earliest convenience. Under the National Voter Registration A CT (NVRA) the state's 
ability to do list maintenance was significantly limited. As a result, the Division of 
Elections has received complaints from candidates, the press, and the public about the 
great number of inaccuracies in our voter rolls. It is imperative that the legislature act on 
this issue this session so that the Division of Elections can address list maintenance 
issues immediately following the 1998 elections.

Prior to implementation of the NVRA in 1995, Alaska conducted an annual review and 
purge of the list of registered voters. This review targeted voters without recent voter 
history. Because one of the premises of the NVRA states that voters cannot be 
removed solely on their failure to vote, Alaska's list maintenance procedures must be 
revised.

Legislation was passed in 1996 in an attempt to bring the statute into compliance with 
federal law, but subsequent review by the United States Department of Justice indicated 
that the procedures were problematic, and the Department of Justice authorized a 
lawsuit against the state of Alaska.

The state has reached an informal agreement that the Department of Justice will refrain 
from suit while the legislature considers changes to the list maintenance procedure.

P.O. IJox IIOOIU JUnonu. Alaska 9UUH-00I5 Piiono (OUT) 460-3520 Lax (007) <I60-S<10Q



House Bill 259 was introduced to bring the state's list maintenance requirements into 
compliance with the National Voter Registration Act (NVRA).

I would appreciate your help in scheduling this bill for a hearing. If you have any 
questions, please do not hesitate to contact me or the staff at the Division of Elections.

Sincerely,

f
Lieiieutenant Governor
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t in i s TO/VV KNOWLES, GOVERNOR

OFFICE OF THE LT. GOVERNOR DIVISION OF ELECTIONS 
P.O. BOX 110017 
JUNEAU, ALASKA 99811-0017 
PHONE: (907)465-4611

January 15, 1998

The Honorable Jeannette Jam es 
Chair, House State Affairs Committee 
Alaska State Legislature 
State Capitol, Room 102 
Juneau, Alaska 99801

Dear Representative James:

During the first session of the 20th Alaska State Legislature, two pieces of legislation for 
the division of elections were introduced.

House Bills 257 and 259 were referred to the House State Affairs Committee. The 
division respectfully requests that these two bills be scheduled for hearings. H :>use Bill 
257 addresses a number of issues such as simplifying the election notice process, 
streamlining the personal representative voting process and improving the process for 
absentee voting by fax. House Bill 259 has been introduced to bring Alaska into 
compliance with the National Voter Registration Act list maintenance procedures.

I have enclosed a quick reference guide for both of these bills which identifies the 
proposed changes.

I would appreciate the opportunity to meet with you or your staff concerning these two 
bills. P lease do not hesitate to contact me if you have any questions about our 
legislation. I can be reached at 465-3935.

Sincerely,

Gail Fenumiai 
Legislative Liaison

Enclosures

01-A2LH



U.S. Department of Justice
Civil Rights Division

Offlcr o f the Assistant Attorney General Washington. D.C. 20530

February  11, 1997

V IA  TE LE FA C S IM ILE  &  FED ER A L EXPRESS

The Honorable Bruce M. Botelho
Altomey General

State o f Alaska
450 Diamond Courthouse
P.O. Box 110300
Juneau, Alaska 99811-0300

Dear Mr. Attorney General:

This is to notify you that I have authorized the filing o f a lawsuit against the State o f 
Alaska, the Alaska Lieutenant Governor, and the Alaska Director o f Elections to compel 

compliance with the National Voter Registration Act o f 1993 (,rNVRA "), 42 L'.S.C.

§§ 1973gg to 1973gg-10.

As you are aware, the N V R A , which took effect January 1, 1995, requires that states 
follow specific procedures and protections set forth in the Act in purging registrants from the 

registration list for elections for federal office. In particular, the N V R A  provides that a voter 
may not be removed from the registration list for federal elections by reason o f the voter’s 

failure to vote. 42 U.S.C. § 1973gg-6(b)(2).

Under Alaska’s voter removal procedures, which were adopted for the stated purpose 
of conforming state law to the requirements o f the NVRA, registered voters who fail to vote 
within a four-year period are specifically targeted for inclusion in the state’s voter removal 
program. These procedures can have the end result o f a voter being purged from the voter 

registration list for federal elections simply for having failed to vote. As wc discussed in our 
December 10, 1996 letter to Assistant Attorney General Kathleen Strasbaugh, these procedures 

violate the N V RA .

Our concern is that no registered voter in the State o f Alaska be purged from the 
registration list for federal elections because of his or her failure to vote. Thus, we intend to 
move forward on this matter expeditiously. However, we arc willing to delay filing the 
complaint for a short period o f time i f  the State is willing to resolve this matter voluntarily 
and negotiate a consent decree that would be filed with the complaint.



State ^ t S S r S 'S E  Within * » »  whether Uta

t s & s ?  - con“ -  ~  ̂
Sincerely,

Isabelle Katz Pinzler 

Acting Assistant Attorney General 

C iv il Rights Division



FISCAL NOTE No. 1

R e v i s i o n  D a t e  

T i t l e

STATE OF ALASKA
1997 LEGISLATIVE SESSION

M a i n t e n a n c e  o f  v o t e r  l i s t s

Bi l l  V e r s i o n :  HB 259
(H) P u b l i s h  D a t e :  a /22/97

D e p t .  A f f e c t e d  O f f i c e  o f  t h e  G o v e r n o r

' B R U E l e c t i v e  O p e r a t i o n s

S p o n s o r

R e q u e s t e r

C o m p o n e n t  E l e c t i o n s

R u l e s  C o m m i t t e e

G o v e r n o r

E x p en d itu res /R ev en u es

C o m p o n e n t  S e r i a l  N o .  

(T housands of Dollars)

#21

O P E R A T I N G  E X P E N D I T U R E S F Y  9 8 F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3

P e r s o n a l  S e r v i c e s 9 0 . 7 2 2 . 7 2 2 . 7 2 2 . 7 2 2 . 7 2 2 . 7

T r a v e l

C o n t r a c t u a l 4 5 6 . 3 1 9 . 1 1 9 . 1 1 9 . 1 1 9 . 1 1 9 . 1

S u p p l i e s

E q u i p m e n t

L a n d  & S t r u c t u r e s

G r a n t s  & C l a i m s

M i s c e l l a n e o u s

T O T A L  O P E R A T I N G 5 4 7 . 0 4 1 . 8 4 1 . 8 4 1 . 8 4 1 . 8 < t ..8

C A P I T A L  E X P E N D I T U R E S

C H A N G E  IN  R E V E N U E S  [

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F 5 4 7 . 0 4 1 . 8 4 1 . 8 4 1 . 8 4 1 , 8 4 1 . 8

1 0 0 5  G F / P r o g r a m  R e c e i p t s

1 0 3 7  G F / M e n t a l  H e a l t h

O t h e r

T O T A L 5 4 7 . 0 4 1 . 8 4 1 . 8 4 1 . 8 4 1 . 8 4 1 . 8

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 7 )  c o s t :  

P O S I T I O N S

n o n e

F u l l - t i m e

P a r t - t i m e

T e m p o r a r y 8

A N A L Y S I S :  (A tta ch  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

This fiscal note assu m e s  that all registered voters will be sen t an ad d ress  update/confirmation card the first year after 
passage . It has been five years since the last list m ain tenance occured and a statew ide mailing will significantly 
improve the accuracy of the registration rolls.

The fiscal note show s $90.7 in personal services, anticipating the need for 8 tem porary em ployees (range 8A) for 5 
months. An em ployee can p rocess 150 registrations a day. Temporary em ployees will also  p ro cess 246,000 
microfilmed records. The fiscal note show s $456.3 in contractual costs: $12.0 in advertising, $139.1 for the printing of 
the address update/confirmation cards, the 8d2 notices (required by the NVRA and sen t to all voters with mail returned 
by the USPS) and the new voter id cards, $269.4 in postage co sts  (NVRA requires that the division pay all postage 
costs), $3.3 for increased  telephone/fax charges, $6.5 for microfilming and $26.0 for VREMS programming changes 
and increased DIS charges.

P r e p a r e d  b y  

D i v i s i o n

A p p r o v e d  b y  C o  

A g e n c y

D a n a  L a T o u r

D i v i s i o n  o f  E l e c t i o n s
I u a :\

C O M M IT T E E S

— h i± - 

»JQ£f?to f

Lt.  G o v e r n o r  F r a n  U l m e r

P h o n e

D a t e

D a t e

4 6 5 - 5 3 4 7

4 / 8 / 9 7

4 / 9 / 9 7

O f f i c e  o f  t h e  L i e u t e n a n t  G o v e r n o r

PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution Information, calltho Governor's Legislative Office



T o n y K n o w le s p.o. box 110001
GOVERNOR l-jjBst-.W ■' Juneau, Alaska 99811-0001

(907) ‘>65-3500
'■̂cSS â  Fax (907) 465-3532

S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR
Ju n e a u

A p ril 18, 1997

Th e H onorable G a il P h illip s 

Speaker o f  the House 

A laska State Legislature 

State C a p ito l 

Juneau, A JO 0 9 8 O 1 -1 182

Dear S p e ^ e r jih it t ip s :

M aintain ing clean voter registration lists is a critica l pan o f  ensuring the integrity o f the 

electoral process. The b ill I transm it today establishes a method that allow s for annual 

maintenance o f  A la sk a ’ s voter registration lists as set out in the National V oter 

Registration A ct (N V R A ).

Prio r to the 1994 passage o f the N V R A , the D iv isio n  o f  Election s review ed the voter 

registration lis t  annually and inactivated those people from  the ro lls who had not voted for 

at least two years. Th ey were then deleted from  the ro lls four years later i f  they were 

never heard from . The N V R A , however, does not allow  voter rem oval based on non­

voting alone, without any prior notice.

The state passed legislation in 1996 in an attempt to com ply with federal law. But the 

U .S . Departm ent o f  Justice ruled the state's voter purge procedure continued to violate 

the N V R A  and authorized the filin g  o f  a law suit against the state. T h is  b ill is offered in 

response. Th e  Department o f  Justice has review ed the b ill and has indicated the federal 

governm ent w ill drop its law suit against the state i f  it becom es law. Under this 

legislation, inactive voters w ill be sent m ultiple notices with a chance to respond before 

being rem oved from  voter lists.

T h is  legislation is necessary in order to avoid a co stly  law suit and to im prove the 

accuracy o f  A la sk a ’ s voter registr ation rolls.

S in cere ly ,

Tony^Rnow les

G overnor



FISCAL NOTE

R e v i s i o n  D a t e  2 / 1 1 / 9 8   D e p t .  A f f e c t e d ______________ O f f i c e  o f  t h e  G o v e r n o r

STATE OF ALASKA BILL NO. HB 259 !
1998 LEGISLATIVE SESSION

T i t l e  A n  A c t  r e f l a t i n g  t o  t h e  m a i n t e n a n c e  o f  v o t e r B R U E l e c t i v e  O p e r a t i o n s

l i s t s C o m p o n e n t  E l e c t i o n s

S p o n s o r  R u l e s  C o m m i t t e e

R e q u e s t e r  H o u s e  S t a t e  A f f a i r s C o m p o n e n t  S e r i a l  N o . #21

E x p e n d itu re s /R ev e n u es ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G  E X P E N D I T U R E S F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3 F Y  0 4

P e r s o n a l  S e r v i c e s 9 0 . 7 2 2 . 7 2 2 . 7 2 2 . 7 2 2 . 7 2 2 . 7

T r a v e l

C o n t r a c t u a l 3 9 6 . 3 1 9 . 1 1 9 . 1 1 9 . 1 1 9 . 1 1 9 . 1

S u p p l i e s

E q u i p m e n t

L a n d  &  S t r u c t u r e s

G r a n t s  & C l a i m s

M i s c e l l a n e o u s

T O T A L  O P E R A T I N G 4 8 7 . 0 4 1 . 8 4 1 . 8 4 1 . 8 4 1 . 8 4 1 . 8

C A P I T A L  E X P E N D I T U R E S  I I

C H A N G E  IN  R E V E N U E S  ( ) | | |

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F 4 8 7 . 0 4 1 . 8 •11.8 4 1 . 8 4 1 . 8 4 1 . 8

1 0 0 5  G F / P r o g r a m  R e c e i p t s

1 0 3 7  G F / M e n t a l  H e a l t h

O t h e r  ( S p e c i f y  T y p e )

T O T A L 4 8 7 . 0 4 1 . 8 4 1 . 8 4 1 . 8 4 1 . 8 4 1 . 8

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 3 )  c o s t :  

P O S I T I O N S

n o n e

F u l l - t i m e

P a r t - t i m e

T e m p o r a r y 8

A N A L Y S I S :  (A tta ch  a  s e p a r a t a  p a g e  it n e c o s s a t y )
T h i s  f i s c a l  n o t e  a s s u m e s  t h a t  a l l  r e g i s t e r e d  v o t e r s  will  b e  s e n t  a n  a d d r e s s  u p d a t e / c o n f i r m a t i o n  c a r d  t h e  f i r s t  y e a r  

a f t e r  p a s s a g e .  It h a s  b e e n  s i x  y e a r s  s i n c e  t h e  l a s t  l i s t  m a i n t e n a n c e  o c c u r r e d  a n d  a  s t a t e w i d e  m a i l i n g  w il l 

s i g n i f i c a n t l y  i m p r o v e  t h e  a c c u r a c y  o f  t h e  r e g i s t r a t i o n  r o l l s .

T h e  f i s c a l  n o t e  s h o w s  $ 9 0 . 7  i n  p e r s o n a l  s e r v i c e s ,  a n t i c i p a t i n g  t h e  n e e d  f o r  8  t e m p o r a r y  e m p l o y e e s  ( r a n g e  8 A )  f o r  5  

m o n t h s .  A n  e m p l o y e e  c a n  p r o c e s s  1 5 0  r e g i s t r a t i o n s  a  d a y .  T e m p o r a r y  e m p l o y e e s  will  a l s o  p r o c e s s  2 4 6 . 0 0 0  
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IN  THE LEGISLATURE O F TH E STATE OF ALASKA

TW ENTIETH LEG ISLATURE - FIRST SESSION

BY REPRESEN TA TIV E JAMES

Introduced: 4/25/97 
R eferred: S tate  Affairs, Finance

A B IL L  

FO R  AN A C T  E N T IT L E D

1 "A n Act providing for a negotiated regulation making process; and providing for

2 an effective date."

3 BE IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A LA S K A :

H O U SE  B IL L  N O . 264

4 * Section i.  AS 44.62.175(a) is amended to read:

5 (a) The lieutenant governor shall publish or contract for the publication o f the

6 Alaska Administrative Journal. The journal shall be published weekly. The journal

7 must include

8 (1) notices of proposed actions given under AS 44.62.190(a);

9 (2) notices of state agency meetings required under AS 44.62.310(e),

10 even i f  the meeting has been held;

11 (3) notices of solicitations to bid issued under AS 36.30.130;

12 (4 ) notices o f state agency requests for proposals issued under

13 AS 18.55.255, 18.55.320; AS 36.30.210; AS 37.05.316; AS 38.05.120; and

14 AS 43.40.010;

HB0264a -1-
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1 (5) executive orders and administrative orders issued by the governor;

2 (6) written delegations of authority made by the governor or the head

3 of a principal department under AS 44.17.010;

4 (7 ) the text or a summary of the text o f a regulation or order o f repeal

5 o f a regulation for which notice is given under AS 44.62.190(a), including an

6 emergency regulation or repeal whether or not it has taken effect;

7  (8) a summary of the text o f recently issued formal opinions and

8 memoranda o f advice of the attorney general;

9 (9) a list o f vacancies on boards, commissions, and other bodies whose

10 members are appointed by the governor; [AND]

11  (10) in accordance with AS 39.52.240(h), advisory opinions o f the

12  attorney general; and

13 (11) a notice under A S  44.62.750 and 44.62.760 relating to the

14 establishm ent o f a negotiated regulation m akin g  com m ittee.

15 * Sec. 2. AS 44.62 is amended by adding new sections to read;

16 A rtic le  10. Negotiated Regulation M a kin g .

17 Sec. 44.62.710. Purpose and ap p licab ility  o f A S  44.62.710 -  44.62.830. (a)

18 The purpose o f AS 44.62.710 * 44.62.830 is to establish a framework for the conduct

19 of negotiated regulation making consistent with AS 44.62.010 - 44.62.320. It is the

20 intent of the legislature that state agencies, whenever appropriate, use the negotiated

21  regulation making process to resolve controversial issues before the commencement

22 of the formal regulation making process under AS 44.62.010 - 44.62.320. Negotiated

23 regulation making is not a substitute for the requirements of AS 44.62.010 - 44.62.320

24 but may be used as a supplemental procedure to permit the direct participation o f

25 affected interests in the development of new regulations or the amendment or repeal

26 of existing regulations. A  consensus agreement reached by a negotiated regulation

27 making committee may be modified by an agency as a result of the subsequent

28 regulation making process. AS 44.62.710 -  44.62.830 may not be construed as an

29 attempt to lim it innovation and experimentation with the negotiated regulation making

30 process.

31 (b) The provisions of AS 44.62.710 - 44.62.830 may be used by an agency

0-LS0910\E
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even i f  other provisions of this chapter do not apply to that agency.

Sec. 44.62.720. Determ ination o f need fo r negotiated regulation m aking 

com m ittee. In addition to the regulation adoption requirements under AS 44.62.010 - 

44.62.320, an agency may determine that the use of a negotiated regulation making 

committee to negotiate and develop a proposed regulation is in the public interest. In 

making that determination, the agency director shall consider whether

( 1) there is a need for a regulation;

(2) there are a limited number o f identifiable interests that are held by 

more than one person and that w ill be significantly affected by the regulation;

(3) there is a reasonable likelihood that a committee can be convened 

with a balanced representation of persons who

(A) can adequately represent the interests identified under (2) 

of this section; and

(B) are willing to negotiate in good faith to reach a consensus 

on the proposed regulation,

(4) there is a reasonable likelihood that a committee w ill reach a 

consensus on the proposed regulation within a fixed period of time;

(5) the negotiated regulation making procedure w ill not unreasonably 

delay the adoption of the final regulation;

(6) the agency has adequate resources and is willing to commit those 

resources, including technical assistance, to the committee; and

(7) the agency, to the maximum extent possible consistent with the 

legal obligations of the agency, will use the consensus of the committee as the basis 

for the regulation proposed by the agency under AS 44.62.010 - 44.62.320.

Sec. 44.62.730. Petition to use negotiated regulation making committee,

(a) Except as provided in (b) of this section, a person may petition an agency to 

request the use o f a negotiated regulation making committee in the development or 

revision of a regulation. Each agency shall prescribe the form of the petition and the 

procedure for its submission, consideration, and disposition. Within 60 days after 

submission of a petition, the agency shall, i f  the agency determines under 

AS 44.62.720 that using the committee is in the public interest, initiate negotiated

HB0264n -3-
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1 regulation making under AS 44.62.750, or, i f  the agency determines under

2 AS 44.62.120 that using the committee would not be in,the public interest, the agency

3 shall deny the petition and send the person a written statement of the reasons for the.

4 denial.

5 (b) A  prisoner may not petition the Department of Corrections to request the

6 use of a negotiated regulation making committee. In this subsection, "prisoner" has

7 the meaning given in AS 33.30.901.

8 Sec. 44.62.740. Use o f convener, (a) An agency may use the services o f an

9 impartial person as a convener to assist in making the determination o f need under

10 AS 44.62.720 and to assist the agency to

11  ( 1) identify the persons who will be significantly affected by a

12  proposed regulation; and

13 (2) conduct discussions with affected persons on the issues of concern

14 and determine whether the establishment of a negotiated regulation making committee

15 is feasible and appropriate for the particular proposed regulation.

16 (b) The convener shall report findings and make recommendations to the

17 agency. Upon request of the agency, the convener shall ascertain the names of persons

18 who are willing and qualified to represent the interests that are held by more than one

19 person and that w ill be significantly affected by the proposed regulation. The report

20 and recommendations of the convener shall be made available to the public upon

21 request.

22 Sec. 44.62.750. Notice o f committee form ation, (a) If, after making a

23 determination under AS 44.62.720, an agency decides to establish a negotiated

24 regulation making committee, the agency shall publish in the Alaska Administrative

25 Journal and, as appropriate, in newspapers and other publications a notice that includes

26 ( 1) an announcement that the agency intends to establish a negotiated

27 regulation making committee to negotiate and develop a proposed regulation;

28 (2) a description of the subject and scope o f the regulation to be

29 developed and the issues to be considered;

30 (3) a list o f interests that are identified under AS 44.62.720(2);

31 (4) a list o f the persons proposed to represent the affected interests and

0-LS0910\E
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(5) a proposed schedule for completing the work o f the committee;

(6) an explanation of how a person may apply for or nominate another 

person for membership on the committee; and

(7 ) a statement that persons may send comments on the proposed 

committee to the agency at a specified address.

(b) I f  the agency is proceeding at the same time with the procedures under 

AS 44.62.010 - 44.62.320, the agency may include the notice required by (a) o f this 

section in the notice given under AS 44.62.190.

(c) The lieutenant governor shall establish and maintain a list of persons who 

wish to receive agency notices regarding establishing negotiated regulation making 

committees and shall provide the notices to the persons for a reasonable charge.

(d) The agency shall provide a period of at least 30 days for the submission 

of comments and applications for membership on a negotiated regulation making 

committee.

Sec. 44.62.760. Establishm ent, support, and term ination  o f committee, (a)

If, after considering comments and applications submitted under AS 44.62.750, the 

agency still determines under AS 44.62.720 that the use o f a negotiated regulation 

making committee is in the public interest, the agency may proceed to establish the 

committee.

(b) If, after considering comments and applications submitted under 

AS 44.62.750, the agency decides not to establish a negotiated regulation making 

committee, the agency shall notify the persons who commented on or applied for 

membership on the committee of the reasons for the decision. The agency shall also 

publish a notice of the decision in the Alaska Administrative Journal and, as 

appropriate, in newspapers and other publications.

(c) The agency shall provide appropriate administrative support to the 

negotiated regulation making committee, including technical support.

(d) A  negotiated regulation making committee terminates upon adoption under 

AS 44.62.010 - 44.62.320 of the final regulation under consideration unless the agency, 

after consulting the committee, or the committee itself specifies an earlier termination

0-LS0910\E
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1  date.

2 Sec. 44.62.770. Expansion  o f com m ittee m em bership, (a) A  negotiated

3 regulation making committee may by consensus expand its membership, either by

4 contacting and recruiting persons whose participation the committee believes is

5 essential to the success o f the negotiated regulation making process or after reviewing

6 a petition or nomination submitted under (b) o f this section.

7 (b) A  person who w ill be significantly affected by a proposed regulation and

8 who believes that the person has an interest that is held by more than one person and

9 that the interest w ill not be adequately represented by a person on a negotiated

10 regulation making committee may petition to be a member of the committee or

11 nominate another person for membership on the committee. A  petition or nomination

12 must be submitted to the negotiated regulation making committee and must include

13 ( 1) the name of the petitioner or nominee and a description of the

14 interest the person represents;

15 (2) evidence that the petitioner or nominee is authorized to represent

16 parties related to the interest the person proposes to represent;

17 (3) a written commitment that the petitioner or nominee w ill actively

18 participate in  good faith in the development o f the regulation under consideration; and

19 (4) a description of the interest affected and an explanation of reasons

20 that a person already on the committee does not adequately represent the interest.

21 (c) Upon receiving a petition or nomination under (b) o f this section, a

22 negotiated regulation making committee shall decide by consensus at its next meeting

23 whether or not to expand its membership.

24 Sec. 44.62.780. Com m ittee duties, procedures, and report, (a) A  negotiated

25 regulation making committee shall consider the matter proposed by the agency for

26 consideration and shall attempt to reach consensus concerning a proposed regulation

27 and any other matter the committee determines is relevant to the proposed regulation.

28 (b) The person representing the agency on a negotiated regulation making

29 committee shall participate in the deliberations of the committee with the same rights

30 and responsibilities of other members of the committee and is authorized to fully

31 represent the agency in the discussions and negotiations of the committee.

0-LS0910XE
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1 (c) A  negotiated regulation making committee may adopt procedures for the

2 operation of the committee.

3 (d) I f  a negotiated regulation making committee achieves consensus on a

4 proposed regulation at the conclusion of the negotiations, the committee shall transmit

5 to the agency that established the committee a report containing the proposed

6 regulation.

7 (e) I f  a negotiated regulation making committee does not reach a consensus

8 on the proposed regulation, the committee shall transmit to the agency a report

9 specifying areas in which the committee reached consensus and the issues that remain

10 unresolved. The committee may include in the report other information,

11 recommendations, cr materials that the committee considers appropriate. A  member

12 o f the committee may include as an addendum to the report additional information,

13 recommendations, or materials.

14 (f) AS 44.62.310 - 44.62.312 apply to meetings of a negotiated regulation

15 making committee.

16 Sec. 44.62.790. Facilitator selection, duties, and authority, (a) An agency

^  17 may nominate an impartial person to serve as a facilitator for the negotiations of a

18 negotiated regulation making committee, subject to the approval of the committee by

19 consensus. I f  the committee does not approve the agency’s nomination for facilitator,

20 the agency shall submit a substitute nomination. I f  the committee does not approve

21 the substitute nomination of the agency for facilitator, the committee shall select by

22 consensus a person to serve as facilitator. A  person designated to represent the agency

23 on substantive issues may not serve as facilitator or presiding officer for the

24 committee.

25 (b) A  facilitator approved or selected by a negotiated regulation making

26 committee shall

27 (1) preside at the meetings of the committee in an impartial manner;

28 (2) impartially assist the members of the committee to conduct

29 discussions and negotiations and to achieve consensus; and

30 (3) manage the keeping of minutes and records.

31 (c) A  facilitator docs not have decision-making authority.

0 -L S 09 I0 \E
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1 Sec. 44.62.800. Em ployees, contractors, expenses, and funding, (a) An

2  agency may employ or enter into a contract for the servicer j f  a person to serve as a

3 convener or facilitator for a negotiated regulation making committee or may use the

4 services of a state employee to act as a convener or facilitator for the committee.

5 (b) An agency shall determine whether a person being considered for a

6 position as a convener or facilitator of a negotiated regulation making committee has

7  a financial or other interest that would prevent the person from serving in an impartial

8 and independent manner. A  person disqualified under this criterion may not be

9 considered further.

10 (c) Members o f a negotiated regulation making committee are responsible for

11 their own expenses o f participation. However, an agency may pay for a committee

12  member’s reasonable travel expenses as authorized for boards and commissions under

13 AS 39.20.180, other actual and necessary expenses incurred in serving on the

14 committee, and a reasonable daily rate of compensation if

15 ( I )  the committee member certifies a lack of adequate financial

16 resources to participate in the committee; and

17 (2) the agency determines that the committee member’s participation

18 on the committee is necessary to ensure an adequate representation of the interests

19 identified under AS 44.62.720(2) or 44.62.770.

20 (d) An agency may accept grants or gifts from any source to fund the

21 negotiated regulation making process i f

22 ( 1) information on the name o f the person giving the grant or gift and

23 on the amount of the grant or gift is available to the public;

24 (2) the grant or gift is given to and accepted by the agency without

25 placing any condition on the membership of a negotiated regulation making committee

26 or the outcome of the negotiated regulation making process; and

27 (3) there is consensus among the members of the negotiated regulation

28 making committee that the acceptance of the grant or gift w ill not diminish the

29 integrity of the negotiated regulation making process.

30 Sec. 44.62.810. Judicial review. An agency action relating to establishing,

31 assisting, or terminating a negotiated regulation making committee under AS 44.62.710

0-LS0910\E
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1 - 44.62.830 is not subject to judicial review. Nothing in this section bars judicial

2 review i f  the judicial review is otherwise provided by law. A  regulation that is the

3 product of negotiated regulation making and is later subject to judicial review may not

4 be given greater deference by a court for that reason than a regulation that is not the

5 product of negotiated regulation making.

6 Sec. 44.62.820. Relationship to other requirements. The negotiated

7 regulation making authorized by AS 44.62.710 - 44.62.830 is in addition to the

8 procedures required under AS 44.62.010 - 44.62.320 for adopting, amending, or

9 repealing regulations, and, if  an agency decides to use negotiated regulation making,

10 the negotiated regulation making shall, where possible, occur before the procedures

11 under AS 44.62.010 - 44.62.320 begin.

12 Sec. 44.62.830. Definitions. In AS 44.62.710 - 44.62.830,

13 ( 1) "agency" means a department, institution, board, commission,

14 division, authority, public corporation, or other administrative unit of the executive

15 branch of state government authorized or required by law to make regulations;

16 (2) "consensus" means unanimous concurrence among the interests

17 represented on a negotiated regulation making committee, unless the committee agrees

18 on another definition;

19 • (3) "convener" means a person who performs the services identified

20 under AS 44.62.740 for an agency;

21 (4) "facilitator" means a person who performs the services identified

22 under AS 44.62.790(b) for a negotiated regulation making committee;

23 (5) "negotiated regulation making" means regulation making through

24 the use of a negotiated regulation making committee;

25 (6) "negotiated regulation making committee" means an advisory

26 committee to consider and discuss issues for the purpose of reaching a consensus in

27 the development of a proposed regulation;

28 (7) "person" has the meaning given in AS 01.10.060, and expressly

29 includes a public organization of any character;

30 (8) "regulation" has the meaning given in AS 44.62.640 and includes

31 the amendment or repeal o f a regulation.
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1 * Sec. 3 This Act takes effect immediately under AS 01.10.070(c).
!
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S T A T E  O F  A L A S K A
T H E  A L A S K A  S T A T E  L E G I S L A T U R E

House of Representatives
R e p r e s e n t a t i v e  J e a n n e t t e  J a m e s
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e ,  C h a i r  

J o i n t  R e g u l a t i o n  R e v i e w  C o m m i t t e e ,  C h a i r  

C a p i t o l  B u i l d i n g  ( 9 0 7 )  4 6 5 - 3 7 4 3  p h

J u n e a u ,  A K  9 9 8 0 1  ( 9 0 7 )  4 6 5 - 2 3 8 1  f a x

T O :  H o u s e  S t a t e  A f f a i r s  C ^ m m i t t e i  

F R O M :  R e p .  J e a n n e t t e  J a ^ e s  ^ y i '

R E :  H o u s e  B i l l  2 6 4  n e g o t i a t e d  r e m j j a t i o n / r u l e  m a k i n g ,  A K A  N e g / R e g .  

D A T E :  4 / 2 5 / 9 7  ^

S P O N S O R  S T A T E M E N T

HB 264 N egotiated  R eg u la tion /ru le  M aking

House Bill 264, enables and encourages negotiated 
regulation/rule making. Currently neg/reg is in use by the 
Federal government, Montana and Nebraska.

The citizens of Alaska are clamoring for the Legislature to do 
something about the regulation process, negotiated regulation 
making addresses the issue on point.

Negotiated regulation making is used only in cases involving 
very complex or controversial regulations.

Negotiate regulation (Neg/Reg) is a voluntary process for 
drafting regulations that brings together those parties who 
would be significantly impacted by a regulation (rule), including 
the Government, to reach consensus on some or all of its 
aspects before the rule is formally published as a proposal. An 
impartial mediator is used to facilitate intensive discussions 
among the participants, who operate as a committee open to the 
public.

Regulations drafted using this process tend to be
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A M E N D M E N T

O F F E R E D  IN  TH E  H O U SE  B Y  RE PR E SE N T A T IV E  JA M ES
T O : H B  2 6 4

1 Page 2, line 26:

2 Delete "consensus agreement reached"

3 Insert "decision made"

4 Page 3, line 14:

5 Delete "reach a consensus"

6 Insert "make a decision"

7 Page 3, lines 16 - 17:

8 Delete all material.

9  Renumber the following paragraphs accordingly.

10 Page 3, line 23:

11 Delete "consensus"

12 Insert "decision"

13 Page 6, line 3:

14 Delete "consensus"

15 Insert "majority vote"

16 Page 6, line 22:

17 Delete "consensus"

18 Insert "majority vote"

*  iS
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Page 6, line 26:

Delete "reach consensus"

Insert "make a decision"

Page 7, line 3:

Delete "achieves consensus"

Insert "reaches a decision"

Page 7, lines 7 - 8 :

Delete "consensus on"

Insert "decision on all of the issues involved in"

Page 7, line 9:

Delete "consensus"

Insert "a decision"

Page 7, line 19:

Delete "consensus"

Insert "majority vote"

Page 7, line 22:

Delete "consensus"

Insert "majority vote"

Page 7, line 29:

Delete "achieve consensus"

Insert "make a decision"

Page 8, line 27:

Delete "there is consensus among"

Page 8, line 28, following "committee":



0-LS0910\E. 1

1 Insert "make a decision"

2 Page 9, lines 16 - 18:

3 Delete all material.

4 Renumber the following paragraphs accordingly.

5 Page 9, following line 20:

6 Insert a new paragraph to read:

7 "(3) "decision" means a decision made by a majority vote;"

8 Renumber the following paragraphs accordingly.

9 Page 9, following line 22:

10 Insert a new paragraph to read:

11 "(5 ) "majority vote" means a vote that receives the approval of a majority of

12 the interests represented on a negotiated regulation making committee;

13 Renumber the following paragraphs accordingly.

14 Page 9, line 26:

15 Delete "reaching a consensus"

16 Insert "making a decision"



0-LS0910VE.2
Bannister

5/1/97

A M E N D M E N T

TO: HB 264

1 Page 7, following line 2:

2 Insert a new subsection to read:

3 "(d) A member of a negotiated regulation making committee who is not the

4 representative of the agency that established the committee and who is unable to

5 attend a meeting of the committee may appoint another person to attend the meeting

6 in place of the member, but the appointed person mib^t be qualified to adequately

7 represent the interests that are represented by the membek If a member appoints

8 another person to attend a meeting under this subsection, the plsrson appointed has the

9 same rights, including the right to vote, and responsibilities of the member when

10 serving on the committee." \

11 Reletter the following subsections accordingly. J



A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE JAMES

TO: HB 264

Page 7, following line 15:

Insert a new section to read:

"Sec. 44.62.785. Immunity. A civil action for damages or costs may not be 

brought against a negotiated regulation making committee or any of its members for 

an act or omission occurring within the course and scope of the official duties of the 

committee under this chapter unless the act or omission constitutes gross negligence 

or reckless or intentional misconduct. • ' '

0-LS0910\E.3
Bannister

5/2/97
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A M E N D M E N T

O FF E R E D  IN  T H E  H O U SE
TO : H B  2 6 4

B Y  R E PR E SE N T A T IV E  JA M ES

1 Page 3, line 24, following "AS 44.62.010 - 44.62.320":

2 Insert ", except to the extent not possible when the negotiated regulation making

3 occurs simultaneously with the procedures under AS 44.62.010 - 44.62.320"

4 Page 5, lines 7 - 9 :

5 Delete all material.

6 Reletter the following subsections accordingly.

7 Page 5, line 13:

8 Delete "30"

9 Insert "15"

10 Page 9, line 10:

11 Delete "shall, where possible, occur before"

12 Insert "may, to the extent possible, occur simultaneously with"

13 Page 9, line 11:

14 Delete "begin"

15 Insert If the agency is proceeding at the same time with the procedures under

16 AS 44.62.010 - 44.62.320, the agency may include the notice required by AS 44.62.750(a)

17 in the notice given under AS 44.62.190"
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BY REPRESENTATIVE JAMES

Page 8, following line 29:

Insert a new section to read:

"Sec. 44.62.805. Confidentiality of certain records and documents. 

Notwithstanding AS 09.25.100 - 09.25.220, records from private persons that are 

requested or used by a negotiated regulation making committee and working 

documents prepared by the committee that analyze or incorporate information from 

the records shall be kept confidential if the records or working documents contain 

proprietary information and the owner of the records requests that the records or 

working documents be kept confidential."

i. \< \



1 Page 9, line 13:

2 Delete "board, commission,"

3 Page 9, line 15, following "regulations;":

4 Insert "however, "agency" does not include a board or commission;"

0-LS0910\E.6
Bannister

5/2/97

A M E N D M E N T

O F F E R E D  IN  TH E  H O U SE  B Y  R E PR E S E N T A T IV E  JA M ES
T O : H B  264
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L e g i s l a t i v e  R e s e a r c h  S e r v i c e s

Alaska State Legislature 
Legislative Affairs Agency 
Division of Legal & Research Services

130 Seward Street, Suite 2 IS 
Juneau, Alaska 99801-2196 

Phone: (907) 465-3991 
Fax: (907) 463-3351

April 10,1997

M EM O RAN DU M

TO: Representative Jeannette James

FROM: Paul B ran d ^ V 'J j/
Legislative Analyst

RE: Negotiated Rulemaking: Drafting Regulations by Involving Affected Parties
Research Request 97.080

You asked about negotiated rulemaking--the practice of involving affected parties in regulation 
drafting prior to the public comment period required under Alaska's Administrative Procedures 
Act. Specifically, you wanted to know if  Alaska law currently permits this practice, and, if  so, 
what methods various departments use to involve affected groups. You also wanted to know 
about similar practices used in other states and by the federal government. After a brief summary, 
this memorandum provides an overview o f the negotiated rulemaking process, reviews Alaska's 
regulation drafting policies, and examines the negotiated rulemaking efforts in other states and 
by the federal government.

Summary

Negotiated rulemaking is a voluntary process for drafting regulations that brings together those 
parties affected by a mle for the purpose of reaching consensus on all or a portion o f a proposed 
regulation before formally soliciting public comment.1 Alaska's laws do not currently require or 
encourage the use o f negotiated rulemaking, but some state agencies already use the process. 
Department o f Environmental Conservation officials used negotiated rulemaking committees to 
help draft highly technical and contentious air and water quality regulations prior to completing 
the formal requirements of Alaska's Administrative Procedures Act. Department officials selected 
committee members and conducted meetings following the requirements o f Alaska's Open 
Meeting and Public Records Acts. While many states informally solicit the ideas o f affected

'The content of negotiated rulemaking committee discussions as well as all documents 
used by its members become public records. This presents some limitations on the process 
because business and industry officials may be reluctant to divulge sensitive information during 
work group meetings because this material would be available to their competitors.
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parties when drafting regulations, the use of formal negotiated rulemaking is a relatively new 
practice. Congress formally recognized negotiated rulemaking by passing the Negotiated 
Rulemaking Act o f 1990. Since 1990, lawmakers in two states, Montana and Nebraska, have 
incorporated negotiated rulemaking acts into their statutes, encouraging agencies to use the 
practice whenever appropriate. According to federal and state officials with whom we spoke, 
negotiated rulemaking is appropriate for highly contentious regulations that affect a limited 
number o f  parties. To be successful, a negotiated rulemaking committee must be small enough 
to give its members an opportunity to communicate their concerns; committee size usually does 
not exceed 25 members. The goal of the committee is to reach consensus on all or a portion o f 
a proposed regulation. Once the committee reaches consensus, the formal regulation adoption 
process often proceeds quickly as little public comment is received. Federal and state officials 
from agencies currently using negotiated rulemaking speak favorably o f the process. The U.S. 
Environmental Protection Agency and the U.S. Department o f Labor, the agencies with the most 
experience in negotiated rulemaking, report reduced litigation costs and enhanced relations with 
industry officials, environmental advocates, and labor relations groups.

Representative James
A p ril 1 0 ,1 9 9 7
Page 2

Overview of Negotiated Rulemaking

Negotiated rulemaking is a technique for drafting regulations that brings together those parties 
directly affected by a proposed rule, in a committee, to resolve particularly contentious or 
controversial issues prior to the formal regulation adoption process. After identifying a 
particularly contentious regulation that affects a limited number of parties, agency officials publish 
notice o f their intent to form a negotiated rulemaking committee. The agency director selects the 
committee members from responses to the public notice and appoints a neutral mediator to 
oversee the committee's meetings.2 The committee's goal is to reach a consensus decision on a 
proposed regulation.3 Once the committee reaches consensus, the agency uses the committee's 
proposals when completing the formal regulation drafting requirements.

It is important to note that the agency first completes the negotiated rulemaking process and then 
begins the formal regulation drafting process. In doing so, negotiated rulemaking does not 
conflict with the formal regulation drafting practices used by most states and the federal 
government. Negotiated rulemaking is a preparatory process used to resolve controversial issues 
prior to the commencement o f formal rulemaking.

2The committee's meetings are open to the public and all records, reports, and research 
used by the committee are made available for public review.

3If  the committee cannot reach consensus on the entirety of a rule, they prepare a report 
for the agency detailing areas o f agreement and dispute. Agency officials then would be 
responsible for drafting the final regulation.
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During the formal regulation adoption process, the agency may change the committee's proposed 
regulation based on public comment. This requirement preserves the rights o f private citizens to 
testify on proposed regulations. One o f the advantages o f negotiated rulemaking is that the public 
comment period normally proceeds smoothly because the committee has already resolved many 
potentially sensitive issues. Additionally, negotiated rulemaking may reduce the cost o f litigation 
by resolving the concerns o f industry and other parties without the need for judicial review.

Some federal and state agencies have criticized negotiated rulemaking because the process 
requires additional agency resources for the regulation drafting process. Hiring a neutral mediator 
and devoting agency resources to the committee process are costs not generally associated with 

x regulation drafting.4 Officials o f federal agencies that regularly use negotiated rulemaking 
committees defend these added costs by comparing the cost o f negotiated rulemaking committees 
to that o f litigation.

Alaska's Regulation Drafting Practices and Negotiated Rulemaking

The Alaska Department o f Law publishes a manual for drafting administrative regulations which 
thoroughly describes the regulation adoption process required under Alaska's Administrative 
Procedures Act (APA).5 According to Deborah Behr, Assistant Attorney General, Alaska's APA 
does not specifically address the issue of negotiated rulemaking because this method o f 
developing regulations has only recently become popular. While negotiated rulemaking is not 
formally identified in the APA, Ms. Behr indicated that some state departments have used similar 

. techniques when developing regulations.6

According to John Stone, Environmental Conservation Manager for the Department o f 
Environmental Conservation's Division of Air and Water Quality, the department has used

Representative James
April 10, 1997
Page 3

4The expenses o f committee members, other than agency personnel, are not generally 
paid by the state. Members are responsible for their own travel and lodging costs when attending 
committee meetings. All the negotiated rulemaking acts we reviewed, however, allow the state 
to pay travel and per diem expenses for committee members if  they are unable to afford the cost 
and their presence is vital to the committee's success.

sAlaska Department of Law, "Drafting Manual for Administrative Regulations," October 
1995, p.8. Attachment A is a copy of a flow chart that describes the steps followed by department 
officials when they prepare regulations.

6Ms. Behr stated that negotiated rulemaking committees, under current state law, must 
develop regulation proposals prior to the formal notice-and-comnient period required under the 
Alaska's APA. Additionally, the committees must follow the provisions o f Alaska's Open 
Meetings and Public Records Acts (AS 44.62.310 and AS 9.25.110).
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negotiated rulemaking to draft air and water quality regulations. These regulations are often 
highly technical and involve numerous interest groups. Because o f the technical nature o f many 
regulations, Mr. Stone feels that the use of negotiated rulemaking not only results in a consensus 
decision with affected parties, but also allows department officials to thoroughly explain the 
complexity o f many regulations. Mr. Stone stressed that a consensus does not always result in the 
complete satisfaction of committee members, but generally the final regulations are responsive 
to their concerns.

Representative James
A p ril 10, 1997
Page 4

Negotiated Rulemaking in Other States

According to Brenda Erickson, regulation specialist w;th the National Conference o f State 
Legislatures (NCSL), many states informally solicit information from affected groups when 
drafting regulations, but the use of formal negotiated rulemaking committees is a relatively new 
practice. Based on the results o f a Westlaw search and discussions with regulation specialists 
from NCSL, we identified two states, Montana and Nebraska, that have incorporated negotiated 
rulemaking acts into their state statues.7 The Negotiated Rulemaking Acts o f both states are 
similar to each other and provide a means of resolving potentially controversial issues prior to 
formal rulemaking procedures.8

The statutes of both states clearly recognize that the use of negotiated rulemaking committees are 
appropriate only in certain circumstances; consequently, both states' statues contain nearly 
identical lists of criteria that agency directors must consider when determining if  negotiated 
rulemaking is appropriate. Among those criteria, the agency directors must consider if:

• There are a limited number of identifiable interests that will be significantly 
affected by the rule;

There is a reasonable likelihood that the agency can convene a committee that 
provides balanced representation of the affected parties;

• There is a reasonable likelihood that the committee will reach consensus on the 
proposed regulation; and

Attachments B and C are copies of the Negotiated Rulemaking Acts o f Montana and 
Nebraska, respectively.

8Ncbraska's Negotiated Rulemaking Act differs from Montana's in that it specifically 
prohibits individuals incarcerated in correctional institutions from requesting the use of negotiated
rulemaking.
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provides balanced representation of the affected parties;

• There is a reasonable likelihood that the committee will reach consensus on the 
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Representative James
A p ril 1 0 ,1 9 9 7
Page 5

• The agency has adequate resources and is willing to commit those resources to the 
negotiated rulemaking committee.

According to Annette Covar o f Nebraska's Department o f Environmental Quality (DEQ), the 
department has used negotiated rulemaking techniques in drafting several environmental 
regulations. She indicated that the expense of a mediator makes negotiated rulemaking 
impractical in many situations, but for complex regulations the practice has proven valuable. She 
also stated that DEQ used informal negotiated rulemaking techniques prior to Nebraska's law and 
they continue to do so for many regulations. Ms. Covar views negotiated rulemaking techniques 
as valuable whether or not the agency establishes a formal committee.

In Montana, lawmakers are encouraging the use o f negotiated rulemaking by all departments. 
According to Todd McMaster of Montana's Office of Legislative Research, negotiated rulemaking 
has been used successfully by several departments. Mr. McMaster stated that the Montana 
Consensus Council, located in the governor's office, provides mediators for negotiated rulemaking 
committees and training to state agencies that are developing negotiated rulemaking procedures.

We asked the Montana Consensus Council to send us information on their agency education 
initiatives. We will review and forward this information to you as soon as it is available.

Negotiated Rulemaking in Federal Agencies

Federal agencies began experimenting with negotiated rulemaking in the early 1980s, but it was 
not until federal lawmakers passed the Negotiated Rulemaking Act o f 1990 that agencies used the 
practice with frequency (Attachment D).9 The number of regulations drafted using negotiated 
rulemaking is increasing, but many agency officials continue to show reluctance. A 
comprehensive review of negotiated rulemaking by the John F. Kennedy School o f Government 
at Harvard University attributes this reluctance to the recency of the new legislation and the 
limited number of regulations for which negotiated rulemaking is appropriate.10

Among those federal agencies that routinely use negotiated rulemaking, the Environmental 
Protection Agency and the Department of Labor have done so most frequently. Based on agency

Attachment D contains a copy of the Negotiated Rulemaking Act of 1990 ( 5 USC § 
561 through § 570).

l0Cogliancs, Cary (no date), Assessing Consensus: The Promise and Performance o f  
Negotiated Rulemaking[On\\ne]. Available on the World Wide Web at internet address 
http://www.ksg.harvard.edu/prg/coglianese/rulemake.htm [accessed April 9, 1997].

http://www.ksg.harvard.edu/prg/coglianese/rulemake.htm


Currently, we are in the process o f obtaining additional information on federal negotiated 
rulemaking practices, including a negotiated rulemaking handbook from the U.S. Department of 
Labor. We will forward this information to you once it arrives.

I ) :* * *  * * % * * *

I hope this information is useful for your purposes. Please do not hesitate to contact me if  you 
have additional questions.

Attachments

Representative James
April 10,1997
Page 6

reports, these departments have had successful negotiated rulemaking experiences.11 The agencies
report re Juced litigation costs, increased industry compliance with regulations, and enhanced
working relationships with industry officials, environmental advocates, and labor relations groups.

"United States Department o f Labor, June 27, 1996, OSHA Chief Lauds "Negotiated 
Rulemaking" As a Way to Cut Red Tape and Bureaucracy [Online]. Available on the World Wide 
Web at http://www.osha.gov/media/oshnews/june96/osha96-253.html [accessed April 2, 1997].
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Alaska’s Regulation Adoption Process 
Alaska Department of Law, "Drafting Manual for Adm inistrate Regulations,
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ATTACHMENT B

Montana's Negotiated Rulemaking Act 
(Montana Statues 2-5-101 through 2-5-110)

^ 0



if
f * "

I

i .
IA
3

I .-j

! ,

I
%T »

I ]
l i

S ’ '

6 ;

i i

2-5-101 G O V E R N M E N T  S T R U C T U R E
A N D  A D M I N I S T R A T I O N

Part 1 
General Provisions

2-5-101 . Short title. This part may be cited as the "Montana Negotiated 
Rulemaking Act".

H is to r y : E n . S e c . 1, C h . 400, L .  1993.

2-5-102. Purpose. The purpose of this part is to establish a framework* 
for the conduct of negotiated rulemaking consistent with the Montana Admin̂ H 
istrative Procedure Act and the constitutional right of Montanans to partici­
pate in the operation of governmental agencies and to encourage agencies to 
use negotiated rulemaking when it enhances the rulemaking process. As- 
authorized by 2-4-304, it is the intent of the legislature that state agencies, f 
whenever appropriate, uso the negotiated rulemaking process to resolve con-i 
troversial issues prior co the commencement of the formal rulemaking process..! 
However; negotiated rulemaking is not a substitute for the public notification-* 
and participation requirements of the Montana Administrative Procedure Act, . 
and a consensus agreement by a negotiated ru’eniaking committee may be !: 
modified by an agency as a result of the subsequent rulemaking process. This 1  
part may not be construed as an attempt to limit innovation and experimenta- £ 
tion with the negotiated rulemaking process. _

H is to ry : E n . S e c . 2, C h . 400, L .  1993. V

C r o s s -R e fe re n c e s
In fo rm a l conferences and com m ittees, i

2-4-304. i

2-5-103. Definitions. As used in this part, the following definitions i 
apply: I

(1) “Agency" means any board, bureau, commission, department, author­
ity, or officer of the executive branch of state government authorized or 
required by law to make rules.

(2) “Consensus" means unanimous concurrence among the interests rep­
resented on a negotiated rulemaking committee established under 2-5-106, 
unless the committee agrees upon another specified definition.

(3) “Convener" means a person who impartially assists an agency in 
determining whether establishment of a negotiated rulemaking committee is 
feasible and appropriate for a particular rulemaking procedure.

(4) "Facilitator" means a person who impartially aids in the discussions 
and negotiations among the members of a negotiated rulemaking committee 
to develop a proposed rule. A facilitator does not have decisionmaking author- 
ity.

(5) “Interest" means, with respect to an issue or matter, multiple parties 
that have a similar point of view or that are likely to be affected in a similar 
manner.

(6) "Negotiated rulemaking” means rulemaking through the use of a- 
negotiated rulemaking committee.

(7) “Negotiated rulemaking committee" or “committee" means an advi­
sory committee established under 2-5-106 and authorized under 2-4-304 to 
consider and discuss issues for the purpose of reaching a consensus in the 
development of a proposed rule.
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MONTANA NEGOTIATED RULEMAKING ACT 2-5-104
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(8) “Person" means an individual, partnership, corporation, association, 
’governmental subdivision, agency, or public or private organization of any

|F character.
(9) “Rule" means an agency regulation, standard, or statement of general 

applicability that implements* interprets, or prescribes law or policy or de-
£  scribes the organization, procedures, or practice requirements of an agency. 
F  The term includes the amendment or repeal of a prior rule but does not include:

(a) statements concerning only the internal management of an agency and 
oot affecting private rights or procedures available to the public;

(b) formal opinions of the attorney general and declaratory rulings issued 
pursuant to 2-4-501;

(c) rules relating to the use of public works, facilities, streets, and high­
ways when the substance of the rules is indicated to the public by means of 
i iv n s  or signals;

(d) rules implementing, the state personnel classification- plan, the state 
wage and salary plan, or the statewide budgeting and accounting system;

(e) uniform rules adopted pursuant to interstate compact, except that the 
rules must be filed in accordance with 2-4-306 and must be published in the 
Administrative Rules of Montana.

H isto ry : E n . S e c . 3, C h . -100, L .  1993.

C ro s s -R e fe re n c e s  Declaratory rulings by agencies, 2-4-501.

in form al conferences and c o m m itR js ,
24-304.

2-5-104, Determination of need for negotiated rulemaking com­
mittee. (1) An agency may establish a negotiated rulemaking committee to 
negotiate and develop a proposed rule if the agency director determines that 
the use of the negotiated rulemaking procedure is in the public interest. In 
making that determination, the agency director shall consider whether:

(a) there is a need for a rule;
(b) there are a limited number of identifiable interests that will be signifi­

cantly affected by the rule;
(c) there is a reasonable likelihood that a committee can be convened with 

a balanced representation of persons who:
(1) can adequately represent the interests identified under subsection

(l)(b); and
(ii) are willing to negotiate in good faith to reach a consensus on the 

proposed rule;
(d) there is a reasonable likelihood that a committee will reach a consensus 

on the proposed rule within a fixed period of time;
(e) the negotiated rulemaking procedure will not unreasonably delay the 

notice of proposed rulemaking and the issuance of the final rule;
(f) the agency has adequate resources and is willing to commit those 

resources, including technical assistance, to the committee; and
(g) the agency, to the maximum extent possible consistent with the legsd 

obligations of the agency, will use the consensus of the committee as the basis 
for the rule proposed by the agency.

(2 ) An agency may use the services of a convener to assist in making the 
determination of need pursuant to subsection (1 ) and to assist the agency in:

i



2-5-105 GOVERNMENT STRUCTURE 
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(a) identifying persons who will be significantly affected by a proposed f  
rule; and •

(b) conducting discussions with affected persons on the issues of concern̂  
and ascertaining whether the establishment of a negotiated rulemaking com-* 
mittee is feasible and appropriate for the particular rulemaking procedure.

(3) The convener shall report findings and make recommendations to thel 
agency. Upon request of the agency, the convener shall ascertain the names of̂  
persons who are willing and qualified to represent the interests that will be-z 
significantly affected by the proposed rule. The report and any recommenda- * 
tions of the convener must be made available to the public upon request. 4

H is t o r y : E n . S e c . 4, C h . 400. L .  1993. I

2-5-105. Application for membership on committees — publica- ■ 
tion of notice. (1 ) If an agency decides to establish a negotiated rulemaking 
committee, the agency shall publish in the Montana Administrative Register 
and, as appropriate, in newspapers and other publications, a notice that, 
includes:

(a) an announcement that the agency intends to establish a negotiated 
rulemaking committee to negotiate and develop a proposed rule;

(b) a description of the subject and scope of the rule to be developed and 
the issues to be considered;

(c) a list of interests likely to be significantly affected by the proposed rule;
(d) a list of the persons proposed to represent the affected interests and 

the agency;
(e) a proposed schedule for completing the work of the committee; and
(f) an explanation of how a person may apply for or nominate another 

person for membership on the committee.
(2) An agency may include the notice required in subsection (1) in the 

notice of intent to promulgate rules made pursuant to 2-4-302.
(3) The agency shall provide a period of at least 30 days for the submission 

of comments and applications for membership on a negotiated rulemaking 
committee.

H is to ry : E n . S e c . 5, C h . 400, L . J993.

C r o s s -R e fe re n c e s
Notice, hearing, and submission of views,

2-4-302.

2-5-106. Establishment of committee — determination. (1 ) If, after 
considering comments and applications submitted under 2-5-105, the agency 
determines that a negotiated rulemaking committee can adequately represent 
the interests of the persons that will be significantly affected by a proposed rule 
and that it is feasible and appropriate in the particular rulemaking, the agency 
may establish a negotiated rulemaking committee.

(2) If, after considering comments and applications submitted under 
2-5-105, the agency decides not to establish a negotiated rulemaking commit­
tee, the agency shall notify the persons who commented on or applied for 
membership on the negotiated rulemaking committee of the reasons for the 
decision. The agency shall also publish a notice in the Montana Administrative 
Register and, as appropriate, in newspapers and other publications.
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(3) The agency shall provide appropriate administrative support to the 
pegotiated rulemaking committee, including technical support.

(4) A negotiated rulemaking committee terminates upon adoption of the 
gpal rule under consideration, unless the agency, after consulting the commit­
tee, or the committee itself specifies an earlier termination date.
• H isto ry1 E n . S e c . 6, C h . 400, L .  1993.

2-5-107. Expansion of committee membership. (1) A negotiated rule- 
making committee may by consensus expand its membership, either by con­
tacting and recruiting persons whose participation the committee believes is 
essential to the success of the negotiated rulemakingprocess or upon reviewing 
a petition submitted pursuant to subsection (2).

(2) Persons who will be significantly affected by a proposed rule and who 
believe that their interests will not be adequately represented by any person 
on a negotiated rulemaking committee may petition for or nominate another 
person for membership on the negotiated rulemaking committee. Each petition 
or nomination must be submitted to the negotiated rulemaking committee and. 
must include:

(a) the name of the petitioner or nominee and a description of the interests 
the person represents;

(b) evidence that the petitioner or nominee is authorized to represent 
parties related to the interests the person proposes to represent;

(c) a written commitment that the petitioner or nominee will actively 
participate in good faith in the development of the rule under consideration; 
and

(d) an explanation of reasons that the persons already on the negotiated 
rulemaking committee do not adequately represent the interests of the person 
submitting the petition or nomination.

(3) Upon receiving a petition pursuant to subsection (2), a negotiated 
rulemaking committee shall decide by consensus at its next meeting whether 
or not to expand its membership.

H isto ry : E n . S e c . 7, C h . 400, L .  1993.

2-5-108. Committee — duties — procedures — report. (1 ) A negoti­
ated rulemaking committee shall consider the matter proposed by the agency 
for consideration and shall attempt to reach consensus concerning a proposed 
rule and any other matter the committee determines is relevant to the proposed 
rule.

(2) The person representing the agency on a negotiated rulemaking com­
mittee shall participate in the deliberations of the committee with the same 
rights and responsibilities of other members of the committee and is authorized 
to fully represent the agency in the discussions and negotiations of the com­
mittee.

(3) A negotiated rulemaking committee may adopt procedures or ground 
rules for the operation of the committee.

(4) If a negotiated rulemaking committee achieves consensus on a pro­
posed rule, at the conclusion of the negotiations, the committee shall transmit 
to the agency that established the committee a report containing the proposed 
rule.
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(5) If a negotiated rulemaking committee does not reach a consensus oai 
the proposed rule, the committee shall transmit to the agency a report specify-  ̂
ing areas in which the committee reached consensus and the issues that remain 
unresolved. The committee may include in the report any other information,̂  
recommendations, or materials that the committee considers appropriate. Any 
member of the committee may include as an addendum to the report additional 
information, recommendations, or materials.

(6) Title 2, chapter 3, part 2, applies to meetings of a negotiated rulemak- 1  
ing committee. £

H is to ry : E n . S e c . 8, C h . 400, L .  1993. }A
2-5-109. Facilitator — selection and duties. (1) An agency may nomi- J 

nate a person to serve as a facilitator for the negotiations of the committee, r 
subject to the approval of the committee by consensus. If the committee does, 
not approve the agency's nomination for facilitator, the agency snail submit a* 
substitute nomination. If a committee does not approve the substitute nomi­
nation of the agency for facilitator, the committee shall select by consensus a t 
person to serve as facilitator. A person designated to represent the agency in i 
substantive issues may not serve as facilitator or presiding officer for thej 
committee. 'v

(2) A facilitator approved or selected by a committee shall: \
(a) preside at the meetings of the committee in an impartial manner;
(b) impartially assist the members of the committee in conducting discus-; 

sions and negotiations and achieving consensus; and
(c) manage the keeping of minutes and records. "|
H is to r y : E n . S e c . 9 , C h . 400, L . 1993. J j

*xi

2-5-110. Expenses — convener — facilitator — committee mem-|l 
bers. (1) An agency may employ or enter into a contract for the services of anj | 
organization or individual to serve as a convener or facilitator for a negotiated? 
rulemaking committee or may use the services of a government employee tojj 
act as a convener or facilitator for a committee.

(2) An agency shall determine whether a person under consideration as ail 
convener or facilitator of a negotiated rulemaking committee has any financial|j 
or other interest that would preclude the person from serving in an impartial!I 
and independent manner. A person disqualified under this criterion must be*| 
dropped from further consideration.
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2-6-101.
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26-212.
26-213,
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(3) Members of a negotiated rulemaking committee are responsible fa
their own expenses of participation. However, an agency may pay for a com|| 
mittee member's reasonable travel and per diem expenses, expenses to obtain;I 
technical assistance, and a reasonable rate of compensation if: T1

(a) the committee member certifies a lack of adequate financial resource*! I 
to participate in the committee; and . f  I

(b) the agency determines that the committee member’s participation mil 
the committee is necessary to ensure an adequate representation of the inter̂ J 
ests of the members. ■Jfj

(4) An agency may accept grants or gifts from any source to fund ttejl 
negotiated rulemaking process, provided that: ^ 1

(a) information on the name of the person giving the grant or gift and tWf j 
amount of the grant or gift is available to the public;

26601. 
~ 26602. 
£  *6603. 

26604. 
i  26605. 
>*6606. 

126607.

P a r t

Definitions. 
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Ownership o 
Outgoing off 
Renumbcrec 
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Certified cop

Definitions. 
J-f*-1! govern 
Duties and r 
Rulemaking



r PUB LIC RECORDS 2-5-110

i)  the grant or gift is given to and accepted by the agency without placing 
l̂ oodition on the membership of a negotiated rulemaking committee or the 

0f the negotiated rulemaking process; and 
M there is consensus among the members of the negotiated rulemaking 
mittee established pursuant to 2-5-106 that the acceptance of the grant or 

not diminish the integrity of the negotiated rulemaking process, 
j a ^ r y -  E n . S e c . 10, C h . 400, L .  1993.

C H A P T E R  6j»*

t  P U B L I C  R E C O R D S

gr

P a n - 1 —  P u b lic  R e c o rd s  G e n e r a lly

J0L Definitions.
jC t  Citizens entitled to inspect and copy public w ritings.
80S. Fifing and copying fees.
a x . Records o f officers open to public inspection.
J0&. Removal o f public records.

Possession of records.
107 Proceedings to compel delivery of records. 
tOSL Attachment and warrant to enforce.

Prohibition on distribution or sale of mailing lists —  exceptions —  penalty. 
HO. Electronic information —  public access —  fees.
I I I .  Custody and reproduction of records by secretary of state.

fffc P a r t  2 —  P u b lic  R e c o rd s  M a n a g e m e n t

w i.  Purpose.
BSJ. D e fin it io n s .

R  Secretary o f state’s  powers and duties.
State records committee approval.

OB. Preservation of public records.
Protection o f essential records.

SW7. Certified copies o f public records.
J through 2-6-210 reserved, 
j -  Transfer o f public records.

® 3 .-  Disposed of public records.
»**■ Agency responsibilities and transfer schedules.

Department of administration —  powers and duties.

P a r t  3 —  R e c o rd s  o f E le c te d  E x e c u t iv e  B ra n c h  O ffic e r s  

Definitions.
Official records management —  powers and duties.
0 -t .e rsh ip  of records —  transfer.

* Outgoing officials —  records management duties.
Renumbered 2-6-107 by Code Comm issioner, 1979.

. Renumbered 2-6-108 by Code Comm issioner, 1979.
Certified copies o f official records.

P a r t  4 —  L o c a l G o v e rn m e n t R e c o rd s

' Definitions.

government records committee —  creation.
Duties and responsibilities.
^d em a lrin g  authority.
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RULES OF ADMINISTRATIVE AGENCIES § 84-920

Th e a p p ro p ria te  standard o f review  for the 

Su p re m e  C o u rt  in  an  appeal from  an adm in istra ­

tive  a g e n cy 's  d e c is io n  is found tn this section, 
w hich p rescrib es a review  of an ag en cy's deci­

s io n  de n o vo  on the record w ithout the lim itation 
im p o sed  on  the d istrict court un der form er 
section S4-917(6)(e) and (6)(f). G o ld e n  Five v, 

D epartm en t o f S o c. S e rv ., 229 N eb. 148, 425 

N .W .2 d  865 (1988).
In  co n d u ctin g  its  de novo review  under the 

p ro v is io n s o f this section, the N ebraska Suprem e 

C o u rt  is  req u ired  to m ake independent findings 

o f fact w ithout reference to those m ade b y the tri­

bunal fro m  w h ich  the appeal w as taken. M eier v. 
State, 227 N eb. 376, 417 N .W 2 d  771 (1988).

S u p re m e  C o u rt  review s de novo on the record 

an ap peal from  the district co u rt's  review  o f a 

decision  o f the N e b raska  Equal O p portunity  

C o m m iss io n . F ather Flanagan's B o ys' Hom e v. 

C o e rk e , 224 N eb. 731, 401 N .W .2d 461 (1987).

The S u p re m e  C o u r t 's  review  of an ad m in istra ­

tive  a g en cy ’s d e c is io n  is de novo on the record; 

as such, the court m akes independent findings o f 
fact w ith o u t reference to those m ade by the 

agency w h ose actio n  is being review ed. D epart­

m ent o f H ealth  v . G ran d  Island H ealth Care, 223 
N eb. 587, 391 N.VV.2d 582 (1986); D ieter v . State, 

228 N eb. 368, 422 N .W .2d 560 (1988).
The S u p re m e  C o u rt  review s an ad m in istrative  

ag en cy 's  d ecis io n  de novo on the record. C ity  of

O m aha v. O m ah a Police  Union Lo cal 101, 222 

Neb. 197,382 N .W .2 d  613 (1986); D epartm ent of 

H ealth  v . Lutheran  H o sp . &  Hom es Inc., 227 Neb. 

116, 416 N .W .2 d  222 (1987); Zybach v . State, 226 

Neb. 396,411 N .W .2 d  627 (1987).

The S u p re m e  C o u r t 's  review  o f an ag en cy 's 

decision u n d er the A d m in istrative  Procedures 
Act is  d e n ovo on the record. H aeffner v. State, 

220 N eb. 560, 371 N .W .2d 6S8 (1985).

O n  appeal o f review  b y  the d istrict court o f an 
order o f the N e b raska  Equal O p p o rtu n ity  C o m ­
m issio n , the S u p re m e  C o u rt  w ill not d istu rb  the 

d istrict c o u rt 's  fin d in g s if  they are supported b y  

substantial evid en ce. Zatkin s Peerless C o . v . 

N ebraska E q u al O p p . C o m m ., 217 N eb. 289, 348 

N .W .2d 846(1984).

In appeal fro m  the L iq u o r C on trol C o m m is ­

sion, the S u p re m e  C o u rt  determ in es o n ly  

w hether fin d in g s o f the com m issio n  are su p ­

ported b y su b sta n tia l evidence and w hether d is ­
trict court ap p lied  the proper statutory criteria . 

The 2 0 's, Inc. v . N ebraska Liquor C on trol C o m ­

m issio n, 190 N eb. 761, 212 N .W .2d 344.

W here d is tr ic t  court had o n ly  co ld  record 

before it, the ru le  p ertain ing to Su p rem e C o u rt ’ s 

consideration o f the opportunity  of the trial court 

in equity  to o b serve the w itnesses is  inapplicable. 
C  i t  L  C o  v . N e b raska  L iq u o r C on tro l C o m m is ­

sion, 190 N eb. 91, 206 N .W .2d 49.

84-919. Act; exclusive means of judicial review. Except as otherwise 
provided by law, the Administrative Procedure Act establishes the exclusive 
means of judicial review of a final decision of any agency in a contested case.

Source: Laws 1963, c. 531, § 3, p. 1666; Laws 1987, LB 253, § 21; Laws 
1988, LB 352, § 187.

84-919.01. Negotiated Rulemaking Act; use by agency. Prior to the for­
mal rulemaking procedure of section 84-907, agencies may use the proce­
dures of the Negotiated Rulemaking Act to permit the direct participation of 
affected persons in the development of proposed rules and regulations. 
Negotiated rulemaking may be used to resolve controversial issues prior to 
the formal rulemaking of the Administrative Procedure Act. To be effective, 
such proposed rules and regulations shall be adopted pursuant to the 
Administrative Procedure Act in the form proposed bv the negotiated 
rulemaking committee or as amended by the agency.

Source: Laws 1994, LB 446, § 37.
Operative date August 1,1994.

C r o s i Reference 
N egotiated  R u le m a k in g  A ct, see section 84-921.

84-920. Act, how cited. Sections 84-901 to 84-920 shall be known and 
may be cited as the Administrative Procedure Act.
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§ 84-921 S T A T E  O F F IC E R S

Source: Laws 1987, LB 253, § 22; Laws 1994, LB 446, § 38.
Operative date August 1, 1994.

(b) NEGOTIATED RULEMAKING ACT
84-921. Act, how cited. Sections 84-921 to 84-932 shall be known and 

may be cited as the Negotiated Rulemaking Act.
Source: Laws 1994, LB 446, § 1.

Operative date August 1, 1994.

84-922. Purpose of act. The purpose of the Negotiated Rulemaking Act 
is to establish a framework for the conduct of negotiated rulemaking consis­
tent with the Administrative Procedure Act. It is the intent of the Legislature 
that state agencies, whenever appropriate, use the negotiated rulemaking 
process to resolve controversial issues prior to the commencement of the for­
mal rulemaking process of the Administrative Procedure Act. Negotiated 
rulemaking is not a substitute for the requirements of the Administrative 
Procedure Act but may be used as a supplemental procedure to permit the 
direct participation of affected interests in the development of new rules or 
the amendment or repeal of existing rules. A consensus agreement on a pro­
posed rule reached by a negotiated rulemaking committee may be modified 
by an agency as a result of the subsequent formal rulemaking process. This 
section shall not be construed as an attempt to limit innovation and experi­
mentation with the negotiated rulemaking process.

Source: Laws 1994, LB 446, § 2.
Operative date August 1, 1994.

C ro ss R eferen ce 
A d m in is lra liv e  P ro ced u re  A ct, see section 84-920.

84-923. Terms, defined. For purposes of the Negotiated Rulemaking 
Act:

(1) Agency shall have the same meaning as in section 84-901;
(2) Consensus shall mean unanimous concurrence among the interests 

represented on a negotiated rulemaking committee unless the committee 
agrees upon another specified definition;

(3) Convenor shall mean a person who impartially assists an agency in 
determining whether establishment of a negotiated rulemaking committee is 
feasible and appropriate for a particular rulemaking procedure;

(4) Facilitator shall mean a person who impartially aids in the discussions 
and negotiations among the members of a negotiated rulemaking committee 
to develop a proposed rule. A facilitator shall not have decisionmaking 
authority;

(5) Interest shall mean, with respect to an issue or.matter, multiple parties 
that have a similar point of view or that are likely to be affected in a similar 
manner;



RULES OF ADMINISTRATIVE AGENCIES § 84-924

(6) Negotiated rulemaking shall mean rulemaking through the use of a 
negotiated rulemaking committee;

(7) Negotiated rulemaking committee or committee shall mean an advi­
sory committee established to consider and discuss issues for the purpose of 
reaching a consensus in the development of a proposed rule;

(8) Person shall mean an individual, partnership, limited liability com­
pany, corporation, association, governmental subdivision, agency, or public 
or private organization of any character; and

(9) Rule shall mean rule or regulation as defined in section 84-901.
Source: Laws 1994, LB 446, § 3.

Operative date August 1, 1994.

84-924. Negotiated rulemaking committee; establishment; agency 
director; use of negotiated rulemaking procedure; determination; consid­
erations; convenor; duties. (1) An agency may establish a negotiated 
rulemaking committee to negotiate and develop a proposed rule if the 
agency director determines that the use of the negotiated rulemaking proce­
dure is in the public interest. In making that determination, the agency 
director shall consider whether:

(a) There is a need for a rule;
(b) There are a limited number of identifiable interests that will be signifi­

cantly affected by the rule;
(c) There is a reasonable likelihood that a committee can be convened with 

a balanced representation of persons who:
(1) Can adequately represent the interests identified; and
(ii) Are willing to negotiate in good faith to reach a consensus on the pro­

posed rule;
(d) There is a reasonable likelihood that a committee will reach a consen­

sus on the proposed rule within a fixed period of time;
(e) The negotiated rulemaking procedure will not unreasonably delay the 

notice of proposed formal rulemaking and the issuance of the final rule pur­
suant to the Administrative Procedure Act;

(f) The agency has adequate resources and is willing to commit those 
resources, including technical assistance, to the committee; and

(g) The agency, to the maximum extent possible consistent with the legal 
obligations of the agency, will use the consensus of the committee as the 
basis for the rule proposed by the agency in the formal rulemaking process of 
the Administrative Procedure Act.

(2) An agency may use the services of a convenor to assist in making the 
determination of need pursuant to subsection (1 ) of this section and to assist 
the agency in:

(a) Identifying persons who will be significantly affected by a proposed 
rule; and
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(b) Conducting discussions with affected persons on the issues of concern 
and ascertaining whether the establishment of a negotiated rulemaking com­
mittee is feasible and appropriate for the particular rulemaking.

(3) The convenor shall report findings and make recommendations to the 
agency. Upon request of the agency, the convenor shall ascertain the names 
of persons who are willing and qualified to represent the interests that will 
be significantly affected by the proposed rule. The report and any recom­
mendations of the convenor shall be made available to the public upon 
request.

Source: Laws 1994, LB 446, § 4.
Operative date August 1, 1994.

C ro ss R eferen ce 
A d m in istra tiv e  Procedure A ct. see section 84-920.

84-925. Petition to use negotiated rulemaking committee; procedure; 
exception. (1 ) Except as provided in subsection (2) of this section, any per­
son may petition an agency to request the use of a negotiated rulemaking 
committee in the development or revision of a rule. Each agency shall pre­
scribe the form of the petition and the procedure for its submission, consider­
ation, and disposition. Within sixty days after submission of a petition, the 
agency shall (a) deny the petition in writing stating its reasons therefor or (b) 
initiate the negotiated rulemaking procedure.

(2) A person committed to or otherwise incarcerated in a Department of 
Correctional Services facility may not petition the Department of Correc­
tional Services to request the use of a negotiated rulemaking committee.

Source: Laws 1994, LB 446, § 5.
Operative date August 1, 1994.

84-926. Negotiated rulemaking committee established; agency; duties; 
Secretary of State; duties. (1) If an agency decides to establish a negotiated 
rulemaking committee, the agency shall:

(a) Give notice to the Secretary of State; and
(b) Publish the notice in a newspaper having general circulation in the 

state and, as appropriate, in other newspapers and publications.
(2) The notice shall include:
(a) An announcement that the agency intends to establish a negotiated 

rulemaking committee to negotiate and develop a proposed rule;
(b) A description of the subject and scope of the rule to be developed and 

the issues to be considered;
(c) A list of interests likely to be significantly affected by the proposed 

rule;
(d) A list of the persons proposed to represent the affected interests and 

the agency;
(e) A proposed schedule for completing the work of the committee; and
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(0 An explanation of how a person may apply for or nominate another 
person for membership on the committee.

(3) The Secretary of State shall establish and maintain a list of subscribers 
who wish to receive notice of an agency’s intent to establish a negotiated 
rulemaking committee and shall provide such notice to such subscribers at a 
cost to be assessed against each subscriber. The Secretary of State shall col­
lect payments and make disbursements of such funds as may be necessary to 
carry out the notification required by this subsection.

(4) The agency shall provide a period of at least thirty days for the submis­
sion of comments upon and applications for membership on a negotiated 
rulemaking committee.

Source: Laws 1994, LB 446, § 6.
Operative date August 1,1994.

34-927. Negotiated rulemaking committee; establishment: notice of 
decision; agency support; termination. (1 ) If, after considering comments 
and applications for membership on the negotiated rulemaking committee 
submitted pursuant to section 84-926, the agency determines that a negoti­
ated rulemaking committee can adequately represent the interests of the per­
sons that will be significantly affected by a proposed rule and that it is 
feasible and appropriate in the particular rulemaking, the agency may estab­
lish a negotiated rulemaking committee.

(2) If, after considering comments and applications submitted pursuant to 
section 84-926, the agency decides not to establish a negotiated rulemaking 
committee, the agency shall notify the persons who commented on or 
applied for membership on the negotiated rulemaking committee of the rea­
sons for the decision. The agency shall also publish a notice of the decision 
not to establish a negotiated rulemaking committee in a newspaper having 
general circulation in the state and, as appropriate, in other newspapers and 
publications.

(3) The agency shall provide appropriate administrative support to the 
negotiated rulemaking committee, including technical assistance and sup­
port.

(4) A negotiated rulemaking committee shall terminate upon the adop­
tion of the final rule under consideration by the agency pursuant to the 
Administrative Procedure Act unless the agency, after consulting the com­
mittee, or the committee itself specifies an earlier termination date.

Source: Laws 1994, LB 446, § 7.
Operative date August 1, 1994.

C ro ss R eferen ce 
A d m in is tra t iv e  Procedure A ct, see section 84-920.

84-928. Negotiated rulemaking committee; membership; procedure.
(1) A negotiated rulemaking committee may by consensus expand its mem-
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bership, either by contacting and recruiting persons whose participation the 
committee believes is essential to the success of the negotiated rulemaking 
process or upon reviewing a petition submitted pursuant to subsection (2) of 
this section.

(2) Persons who will be significantly affected by a proposed rule and who 
believe that their interests will not be adequately represented by any person 
on a negotiated rulemaking committee may petition for or nominate another 
person for membership on the negotiated rulemaking committee. Each peti­
tion or nomination shall be submitted to the negotiated rulemaking commit­
tee and shall include:

(a) The name of the petitioner or nominee and a description of the inter­
ests the person represents;

(b) Evidence that the petitioner or nominee is authorized to represent par­
ties related to the interests the person proposes to represent;

(c) A written commitment that the petitioner or nominee will actively par­
ticipate in good faith in the development of the rule under consideration; and

(d) An explanation of reasons that the persons already on the negotiated 
rulemaking committee do not adequately represent the interests of the per­
son submitting the petition or nomination.

(3) Upon receiving a petition, a negotiated rulemaking committee shall 
decide bv consensus at its next meeting whether or not to expand its mem­
bership.

Source: Laws 1994, LB 446, § 8.
Operative date August 1, 1994.

84-929. Negotiated rulemaking committee; powers and duties; consen­
sus; procedure; report; contents. (1) A negotiated rulemaking committee 
shall consider the matter proposed by the agency for consideration and shall 
attempt to reach consensus concerning a proposed rule and any other matter 
the committee determines is relevant to the proposed rule.

(2) The person representing the agency on a negotiated rulemaking com­
mittee shall participate in the deliberations of the committee with the same 
rights and responsibilities of other members of the committee and shall be 
authorized to fully represent the agency in the discussions and negotiations 
of the committee.

(3) A negotiated rulemaking committee may adopt procedures or ground 
rules for the operation of the committee.

(4) If a negotiated rulemaking committee achieves consensus on a pro­
posed rule at the conclusion of the negotiations, the committee shall transmit 
to the agency that established the committee a report containing the pro­
posed rule.

(5) If a negotiated rulemaking committee does not reach a consensus on 
the proposed rule, the committee shall transmit to the ager.cy a report speci­
fying areas in which the committee reached consensus and the issues that

762



84-931. Convenor or facilitator; contract authorized; state employee; 
disqualification; members of negotiated rulemaking committee; expenses; 
per diem; grants or gifts. (1) An agency may employ >r enter into a contract 
for the services of an organization or individual to serve as a convenor or 
facilitator for a negotiated rulemaking committee or may use the services of a 
state employee to act as a convenor or facilitator for a committee.

(2) An agency shall determine whether a person under consideration as a 
convenor or facilitator of a negotiated rulemaking committee has any finan­
cial or other interest that would preclude the person from serving in an
impartial and independent manner. A person disqualified under this crite- jfj
rion shall be dropped from further consideration.

(3) Members of a negotiated a lemaking committee shall be responsible 
for their own expenses of participation. However, an agency may pay for a 
committee member’s actual and necessary expenses incurred in serving on 
the committee as provided in sections 81-1174 to 81-1177 and a reasonable 
per diem rate of compensation if:

(a) The committee member certifies a lack of adequate financial resources 
to participate in the committee; and
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remain unresolved. The committee may include in the report any other 
information, recommendations, or materials that the committee considers 
appropriate. Any member of the committee may include as an addendum to 
the report additional information, recommendations, or materials.

Source: Laws 1994, LB 446, § 9.
Operative date August 1, 1994.

84-930. Facilitator; selection; duties. (1) An agency may nominate a per­
son to serve as a facilitator for the negotiations of the negotiated rulemaking 
committee, subject to the approval of the committee by consensus. If the 
committee does not approve the agency’s nomination for facilitator, the 
agency shall submit a substitute nomination. If the committee does not 
approve the substitute nomination of the agency for facilitator, the commit­
tee shall select by consensus a person to serve as facilitator. A person desig­
nated to represent the agency in substantive issues may not serve as 
facilitator or presiding officer for the committee.

(2) A facilitator approved or selected by a negotiated rulemaking commit­
tee shall:

(a) Preside at the meetings of the committee in an impartial manner;
(b) Impartially assist the members of the committee in conducting discus­

sions and negotiations and achieving consensus; and
(c) Manage the keeping of minutes and records.

Source: Laws 1994, LB 446, § 10.
Operative date August 1, 1994.



(b) The agency determines that the committee member’s participation in 
the committee is necessary to ensure an adequate represen.ation of the inter­
ests of the members.

(4) An agency may accept grants or gifts from any source to fund the 
negotiated rulemaking process if:

(a) Information on the name of the person giving the grant or gift and the 
amount of the grant or gift is available to the public;

(b) The grant or gift is given to and accepted by the agency without plac­
ing any condition on the membership of a negotiated rulemaking committee 
or the outcome of the negotiated rulemaking process; and

(c) There is consensus among the members of the negotiated rulemaking 
committee that the acceptance of the grant or gift will not diminish the integ­
rity of the negotiated rulemaking process.

Source: Laws i994, LB 446, 3 il.
Operative date August 1, 1994.

64-932. Agency action; judicial review; limitation; negotiated rule; 
judicial review; treatment. Any agency action relating to establishing, 
assisting, or terminating a negotiated rulemaking committee under the 
Negotiated Rulemaking Act shall not be subject to judicial review. Nothing 
in this section shall bar judicial review if such judicial review is otherwise 
provided by law. A rule which is the product of negotiated rulemaking prior 
to formal adoption pursuant to the Administrative Procedure Act and is later 
subject to judicial review shall not be accorded greater deference by a court 
than a rule which is the product of the rulemaking procedure of the Admin­
istrative Procedure Act alone.

Source: Laws 1994, LB 446, § 12.
Operative date August 1, 1994.

C ro ss  R eferen ce  
A d m in is tra t iv e  P ro ced u re  A ct, see section 84-920.

ARTICLE 10 
BASIC WORKWEEK

Section.

84-1001.

84-1002.

84-1003.
64-1004.

S4-1005.

Basic w orkw eek; state officers, departm ents; hours required, exceptions; h o li­

d ays; paym ent; ru les and regulations.

Basic w orkw eek; state institutions; hours required.

Basic w orkw eek; staggering of hours.
Basic w orkw eek; autb itv of G overnor; time when effective,

Basic w orkw eek; p en  is excepted.

84-1001. Basic workweek; state officers; departments; hours required; 
exceptions; holidays; payment; rules and regulations. (1) All state officers 
and heads of departments and their deputies, assistants, and employees,
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The Federal Negotiated Rulemaking Act ofl990  
(5 USC § 561 through § 570)
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H I S T O R Y :  A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S  • •

P ro sp e ctiv e  am endm ents:

R ep ea l o f 5 U S C S  §§ 561 et seq .; savin g s provision. A ct N o v. 29, 1990, P . L, 101-648,' § 5,

104 Sta t. 4976, which appears as.5  U S C S  § 561 note, p rovides that th is subchapter [5 U S C S '
§§ 561 et seq ] is repealed, effective 6 years after enactm ent, but sh a ll con tin ue to ap p ly  after 
repeal as provided by su ch  note.

Am en dm en ts:

1992. A c t  A ug . 26, 1992, P . L. 102-354, § 3(a)(1), 106 S ta t. 944, redesignated (h is subchap ter 

(5 U S C S  §§ 561 ct seq.), enacted as Subchnpter (V  o f C h ap ter 5 o f  T it le  5 (fo rm er 5 U S C S  

§§ 581 et seq.), as Su bch ap ter I l f . o f  such chapter, and inserted such subchapter after 
Su b ch a p ter I I .

§ 561. Purpose [Caution: F o r sunset and savings provisions, s e c  note to this section)

T h e  purpose o f this subchapter (5 U S C S  §§' 561 et seq.) is to establish a fram ew ork fo r the 
conduct o f negotiated rulem aking, consistent with section 553 o f this title, to encourage "agen­
cies to use the process when it enhances the informal rulem aking process. Nothing in th is 
subchapter [5 U S C S  §§ 561 et seq.] should be construed as an attem pt to lim it innovation and 
experim entation with the negotiated rulem aking process or with other-innovative rulem aking 
procedures otherwise authorized by law.

(A dded N o v . 29, 1990, P. L . 101-648, § 3(a), 104 Stat. 4969; A u g . 26, 1992, P . L .  102-354.
§ 3(a)(2), 106 S ta t. 944.)   ...

• • \  : :: . r.r.."
H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S  .

E x p la n a to ry  n o te s  •• • • -• . • ■ • • t . . .-

T h is  section  fo rm erly  appeared a s  5 U S C S  § 581.. , .
P ro sp e ctiv e  am endm ents: . > • » ’ - s :  .-’

R e p e a l o f section; savings p ro visio n . F o r repeal o f this section, effective 6 -years a fte r enact- 

m e m  and fo r continuation, see A c t  N o v. 29, 1990, P . L .  101-648. § 5, 104 S ta t-4 9 7 6 , which 
ap p ea rs a s a note to this section .

A m en dm en ts: ‘
.  1992. A c t  A ug. 26, 1992 redesignated this section, enacted as 5 U S C S  § 5 8 1 , a s 5 U S C S  ,

§ 5 6 1 . '  i .  j . '  ___ . .

S h o r t  t it le : ,t

A c t  N o v . 29, 1990, P . L .  101-648, § I ,  101 Stat-. 4969, p rovides: " T h i s  A c t  m ay be cited as 

the ‘ N egotiated R u le m a k in g  A c t  o f 199 0 '.", F o r  fu ll c lassification  o f such  A c t , con sult U S C S  
T a b le s  vo lu m es. ' -  <•' :

A c t  A u g . 26,-1992, P . L .  102-354, § I ,  106 Stat. 944, provides: “ T h is  A c t  m ay be cited a s -•* 

the ‘ A d m in istra tiv e  P rocedure Te ch n ica l A m endm ents A ct o f 1991'.’ ’ . F o r  fu ll c lassification ' 
o f su ch  A c t , consult U S C S  T a b le s  vo lum es. ’ • ’  •

O th e r p ro vis io n s: * “  1 V

C o n g ressio n a l findings. A c t N o v . 29, 1990, P . L .  101-6-18, § 2, 104 S ta t. 4969, p rovides:
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•rocedure for determ ining deportabil- 

C a stillo -V illa g ra  v I N S  (1992, C A 9 ) 

'9 2  C D O S  6501, 92 D 3 ily  Journal
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29, 1990. P . L. 101.648J § 5, 

(hat this subchapter [5 USCS 
: sh all continue to ap ply  after
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5 o f T it le  5 (form er 5 U S C S  

erted such subchapter after

see- note to this section] 

a establish a fram ew ork for the 
o f  this title, to encourage agem 

inking process..N othing in this 
attempt to lim it innovation and 
th other-innovative rulem aking

Aug. 26. 1992, P . L . . 102-354,

.EC TIV ES

effective 6 years a fte r en act- 
3. § 5, 104 Stat. 4976, w hich

5 U S C S  § 581, a s 5 U S C S '

:  "T h is  A ct m ay b e-cited  a s . 
> o f such A ct, consult U SC S

" T h is  A ct m ay be c ite d  as .a . 

*91'.” .  F o r  full c lassification ’  .
* * '* •- IJ  . •

• ' ' f - l  t a " * .

W  Slue. 4969, provides:

" T h e  C on gress m akes the fo llow in g  fin d in g s:. • • ' ■*. ■" . . . .

“ ( I )  G o vern m en t regulation h a s ' increased su b sta n tia lly  sin ce  the enactm ent o f -th e  . - 
A d m in istra tiv e  Procedure A c t .fA c t  June 11,.1946, ch 324, 60 S ta t . 237; tepealetl by A c t 

Se p t. 6, 1966). -  . . . .

" ( 2 )  A gencies cu rren tly  'use ru lem akin g  procedures that m a y  d isco u rag e the affected p a r- - . 

ties from  meeting and co m m u n icatin g  .with each o th e r; and m a y  cau se  parties with d if ­

ferent interests to assum e co n flictin g  and antagonistic p o sitio n s and to engage in 
.exp en sive and tim e-con sum in g  litig ation  over agency rules. : v , ^  lit 

" ( 3 )  A d versaria l ru lem akin g  dep rives the affected- p a n ic s  and th e -'p u b lic  o f  the benefits- 

o f  face -to -face  negotiations and cooperation in developing and reach in g  agreement on a 

-r u le .  I t  a lso  d e p riv e s -th e m ,o f the benefits o f.sh a re d .in fo rm a tio n ,, know ledge, expertise, .
2 ' - 'a n d  technical ab ilities possessed b y  the a ffe cta i pani es / ’ - " ' ^ " ' ’ j .  ’

.  .“ (4 ) Negotiated ru le m ak in g , in. w h ich 'th e  parties who. w ill be s ig n tfia n tiy 'a ffe c tc d  by a , . .  

v  "ru le  p articip ate "in the developm ent o f  th e -ru le , can provide s ig n ifica n t advantages ove'r' ’ 

a d versaria l ru lem akin g." ..

* ‘  " ( 5 )  Negotiated ru lem akin g  ta n  increase the accep tab ility  and im p ro v e  the substance o f 

ru les, m aking it less lik e ly  that the affected parties w ill rurfst en forcem en t o r challenge 
such  rules in court.- It  m a y  a lso  shorten the amount o f lim e  needed to  issue final rules.

" ( 6 )  A gencies have the a u th o rity  to establish negotiated ru le m a k in g  com m ittees under 

the law s establishing such agencies and their activ ities and un der the Federal A d v iso ry  

C o m m ittee  A ct (5 U .S .C .  A p p .). Severa l agencies have s u c c e ssfu lly  used negotiated 

ru lem akin g. T h e  process has not been w idely used by o th er ag en cies, however, in part 

because such agencies are u n fa m ilia r with the process o r un certa in  a s to the auth ority  fo r 

such ru le m ak in g .".

A u th o rizatio n  of -appropriations. A c t N o v. 29. 1990, P . L .  101-648, § 4, 104 Sta t. 4976; A u g .

26, 1992, P . L .  102-354, § 5 (a )(1 ), 106 S ta t. 945. provides:

“ In  order to c a rry  out th is  A c t  and the am endm ents m ade by th is A c t  [enacting 5 U S C S  §§
561 et seq.], there are authorized to be appropriated to the A d m in istra tiv e  C onference of the - .  .

U n ited  States, in addition to am oun ts authorized by section 596 o f title . 5, U nited States 

C o d e, not in excess o f 5500,000 fo r each o f the fiscal years 1991, 1992, and 1993..".

S u n se t and savings p rovision s relating to 5 U S C S  §§ 561 c t.se q . A c t  N o v . 29, 1990, P . L .  

101-648, § 5. 104 Stat. 4976; A u g . 26, 1992. P . L .  102-354. § 5 (a )(2 ), 106 S ta t. 945, provides: "  T 

“  Su bch ap ter I I I  o f title  5. U n ited  States Code (5 U S C S  §§ 561 et seq.] (enacted as 

subchapter IV  o f chapter 5 o f title  5. U nited States C o d e, by se ctio n  3 o f th is A c t and 

redesignated as su tch ap te r I I I  o f such c h a p te r-5 by section (3 )(a ) o f the A d m in istra tiv e  
P ro ced u re Techn ical A m en d m en ts A c t o f 1991) and that portion  o f  the table o f sections at 

the begin.ling of chapter 5 o f title  5. U nited States Code, relating to su b ch ap te r I I I  [5 U S C S  

§§ 561 et seq.|, are repealed, effective 6 years after the date o f the enactm ent o f th is A c t, . .  
except chat the provisions o f  such subchapter shall continue to a p p ly  after the date o f the 

repeal with respect to then pending negotiated rulem aking proceed in g s initiated before the 

date o f repeal which, in the judg m en t o f the agencies w hich are co n ven in g  o r have convened 

such proceedings, requite su ch  co n tin u atio n , until such negotiated ru le m ak in g  proceedings 

term inate pursuant to such su b c h a p te r.". t.

R E S E A R C H  G U ID E  "

A m  J u r

2 A m  J u r  2d. A d m in istrativ e  L a w  (1994) § 179.

§ 5 6 2/ D efinitions [Caution: For.sunset and savings provisions, see 5 U S C S  5 -61 n 1 1 

F o r the purposes of this subchapter [5 U S C S  §§ 561. et seq.], the term —  .

(1) “ agency", has the sam e meaning as in section 551(1) o f th is title ; .

(2 ) “ consensus" means unanim ous concurrence among the interests represented on a  negoti­
ated rulem aking committee established under this subchapter [5 U S C S  §§ 561 et seq.], un­
less such com m ittee—  • - -

(A )  agrees to define such term to mean a general but. not unanim ous concurrence; o r

(B ) agrees upon another specified definition; . . .

(3) "co n v en er" means a person who im partially assists an agency in determining whether 
establishm ent of 'a  negotiated rulem aking co m m itte e -is  feasible and "appropriate in a 

p articu lar rulemaking; ’ ■ • . •

(4) "fa c ilita to r" means a person who im partially aids in the d iscussions and negotiations 
among the members o f a negotiated rulem aking com m ittee to develop a proposed rule;

(5) " in te re s t" means, with respect to an issue or m atter,, m u ltip le  parties which have a 
s im ila r point of view or w hich are like ly  to be affected in a s im ila r  manner,

(6) "negotiated ru lem aking" means rulemaking through the use o f  a negotiated rulem aking 

com m ittee; ,

(7) "negotiat-H  rulem aking co m m ittee" or "co m m itte e " m eans an. advisory committee 
established b., i agency in accordance with this Subchapter [5 U S C S  §§ 561 et seq.) and

13
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<1Tr

the Federal A d viso ry  Com m ittee A ct [5 U S C S  A ppx.) to consider and discuss issues for the 
purpose-of reaching a consensus in the development o f a proposed rule;

(8) “ p a rty " has the sam e meaning as in se ctio n -551(3) o f this title; •

(9) "p e rso n " has the sam e meaning as in section 551(2) o f this title;

(10) " r u le "  has the sam e meaning as in section 551(4) o f th is title ; and • •

(1 1 ) '“ ru lem akin g " means “ rule m akin g " as that term is defined in section 551(5) o f this 
title‘. 1 "  "

(A dded N ov. 29. i 990, P. L . 101-648, § 3(a), 104 Stat. 4970; A u g . 26, 1992, P . L . 102-354. 
§ 3(a)(2 ), 106 Stat-9 4 4 .).;'' .* ..; v  •

H IS T O R Y ;’ A N C IL L A R Y  L A  WS A N D D I R E C T I V E S ; ; J . ' /  

P ro sp ectiv e  am endm ents: . t j . i "  '
■ ■ R ep eal o f section'r.'savlngs proWsi’o n ? X c t  N o v ., 29, ,1990,' P .; L ; '  lo i -6 4 8 ; § 5,"104 S ta t .’4976, 

w hich ap pears'as 5 U S C S  § 5 6 1 'note; p ro vid es that this sectio n  is 'rep e a le d , effective 6 years 
after enactm ent, but sh all continue to a p p ly  after repeat as p ro v id e d ’ b y  such note. ‘ 1 

: .. ^ . . .  o .  • . . .  ! . V ’
A m e n d m e n t s : . . . . , .  . • . L . . .  .

1992.. A c t A u g .. 26. 1992 redesignated th is .se c tio n , enacted a s 5. U S C S  § 5 8 2 , as 5 U S C S  

• § 562. . . .  . . . . . . .  . „

. R E S E A R C H  C U I D E  .  ..

F ederal P ro ced u re  L  Ed:

2 Fed P ro c  L  E d , A d m in istra tiv e  P ro ced u re (1994) §§ 2:96, 97.

A m  J u r:

2 A m  J u r 2d. A d m in istra tiv e  Law  (1994) §§ 179, 180.

§ 563. D eterm ination of need for negotiated rulem aking com m ittee (Caution: For sunset and 
savings provisions, see 5 U S C S  § 561 note] :

(a) Determ ination o f need by the agency. A n  agency m ay establish a negotiated rulem aking

com m ittee to negotiate and develop a proposed rule, if  the head o f the agency determ ines that 
the use of the negotiated rulem aking procedure is in the public interest. Tn, m aking such a 

determ ination, the head o f the agency shall consider w hether—

(1) there is a need for a rule;

(2) there are a lim ited number of identifiable interests that w ill be significantly affected by
the rule;

(3) there is a reasonable likelihood that a com m ittee can be convened with a balanced 
representation of persons who—

(A ) can adequately represent the interests identified under paragraph (2); and

(B ) are w illing to negotiate in good faith to reach a consensus on the proposed rule;

(4) there is a reasonable-likelihood (hat a com m ittee w ill reach a consensus on (he proposed 

rule within a fixed period o f time;

(5) the negotiated ru'em t-king procedure w ill not unreasonably delay the notice o f proposed 

rulem aking and the issuance o f (he final rule;

(6) the agency has adequate resources and is  w illing to co m m it such resources, including 
technical assistance, to the committee; and

(7) the agency, to the m axim um  extent possible consistent with the legal obligations o f the 
agency, w ill use the consensus of the com m ittee with respect to the proposed rule as the 
basis for the rule proposed by the agency for notice and com m ent; •

(b) Use of conveners. ( I )  Purposes of conveners. An agency m ay use the services o f a convener 

to assist the agency in—  . . .  . «.

(A ) identifying persons who will be significantly affected b y a proposed-rule, including 
residents o f rural areas; and -  • •••<•

(B ) conducting d iscussions with such persons to identify the issues-of concern to such 
persons, and to ascertain whether the establishm ent o f a negotiated rulem aking com m it­
tee is feasible and appropriate in the particular, ru lem aking.

(2) D uties o f conveners. The convener sh a ll report findings and m ay make recommendations 
to the agency. Upon request o f the agency, the convener sh a ll ascertain the names o f persons 
who arc w illing and qualified to represent interests that w ill be significantly affected by the 
proposed rule, including residents o t.ru ra l areas. Th e report and any recommendations o f 
the convener shall be made available to the public upon request.

(A dded N ov, 29.. 1990, P. L .  101-648, § 3(a), 104 Stat. 4970; A u g . 26, 1992, P. L .  102-354.

§ 3(a)(2), 106 Stat. 944.) ’

H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S  

P ro sp ective  amendm ents: .*  r ,  . '  . . . .

R ep eal o f section: savings provision. .A c t N o v . 29. 1990. P . L .  101-648. § 5 . 104 S ta t. 4976,
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T h e  A gencies G e n e r a l l y  '- . • r 5 U S C S  § 564-
w h ich  appears as 5 U S C S  § 561 note, p ro v id es that this section  is  repealed, effective 6 yeare 
a fte r en actm en t, but sh all continue to a p p ly  after repeal as p rovided  by such note.

A m en dm en ts: ......................................................................................................

1992. A c t  A u g . 26, 1992 redesignated this section, enacted as 5 U S C S  § 583, as 5 U S C S  

§ 563. . : . .........................................

R E S E A R C H  C U I D E

• F ed era l P rocedure L  E d :

; 2 F e d  P ro c  L  E d , A d m in istra tiv e  P ro ced u re (1994) § 2 :9 7 .'

' f

* *

• '* O '  f  p i  a •• , , '  1 * —.y’** .*) i< / •  • •• «*«*»^} . .• > -.1 / f f r / - ' ' -
6.564: -  P u b lica tio n  of notice: applications fo r membership on com m ittees [Caution: F o r sunset 
and saving s provisions, see o U S C S  § 561 note]

(a) Pu b lica tio n  o f notice. If , after considering the report o f a. convener or conducting its own 
assessment,“ an agency decides to establish a negotiated rulem aking com m ittee, the agency sh a ll 
publish in 'th e  Federal Register and, as appropriate, in 'tra d e o r ’other specialized publications, 
a notice w hich shall include—  ' ......... ■ ’ ' '' ‘ • : .

(1) an'anriouncernent'that the agency intends to establish a negotiated rulem aking co m m it­

tee to'negotiate and develop a proposed rule;

(2) a d escr., on o f the subject and scope o f the rule to be developed, and the issues to be 

considered; • . . . .

(3) a list o f the interests which are like ly  to be significantly affected by the rule;

,(4 ) a. list of the persons proposed to represent such interests and the person or persons 
proposed to' represent the agency;

(5) a proposed agenda and schedule for com pleting the w ork of the com m ittee, including a 
’ target date for publication by the agency o f a proposed rule for notice and comment;

(6) a d escription  of adm inistrative support for the com m ittee to be provided by the agency, 

in clud ing technical assistance;

(7) a so licitation  for com m ents on the proposal to establish the com m ittee, and the proposed 

m em bership o f the negotiated rulem aking com m ittee; and

(S )  an explanation o f how a person m ay apply or nominate another person for membership 

on the com m ittee, as provided under subsection (b).

(b) A p p lica tio n s for membership o r com m ittee. Persons who w ill be significantly affected by a 
proposed ru le and who believe that their interests w ill not be adequately represented by any 
person specified in a notice under subsection (a)(4) m ay apply for, or nominate another person 
for, .m em bership on the negotiated rulem aking com m .itee to represent such interests with 
respect'to  the proposed rule. Each application or nomination shall :nclude—

(1 ) the nam e o f the applicant o r  nominee and a description o f the interests such person sh a ll 
represent; •

(2) evidence that the applicant or nominee is authorized to represent parties related to the 

interests the person proposes to represent:

(3) a w ritten com m itm ent that the applicant o r nominee shall actively participate in good 

faith in the development o f the rule under consideration; and

(4 ) the reasons that the persons specified in the notice under subsection (a)(4) do not 
. adequately represent the interests o f the person subm itting the application or nomination.

(c) Pe rio d  fo r subm ission o f com m ents and applications. T h e  agency shall provide for. a period 

o f at least 30 calendar days for the subm ission o f com m ents and applications under this sec­
tion. ' '

(A dded N o v . 29. 1990, P. L . 101-648, § 3(a), 104 Stat. 4971; Aug. 26, 1992, P . L . 102-354,
§ 3(a)(2 ), 106 Stat. 944.) • _

* • ■ ■ H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S

P ro sp e ctiv e  amendm ents: • * • • '■

R e p e a l o f  section; savings p ro v is io n . A c t  N o v. 29, 1990, P . L :  101-648, § 5,‘ 104 S ta t. 4976. 

w h ich  appears as 5 USCS § 561 note, p rovides that th is section  is  repealed, effective 6 years 
a fte r  enactm ent, but shall con tin ue to ap ply  after repeal a s provided by such  note. >

-  ■ -  Am endm ents.'

• 1992. A c t  A ug , 26,' 1992 redesignated th is section , enacted as 5 U S C S  § 5 8 4 , as 5 U S C S '

'• • § 5 6 4 . '- • . * ■

:  ........................  R E S E A R C H  G U ID E

F ed era l Procedure L  Ed ::

2 Fed  P io c  L  Ed , A d m in istra tiv e  Procedure (1994) § 2:97.
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R E S E A R C H  G U ID E  -  '
F ed eral P ro ced u re L  E d : ■■ ‘
2 F ed  P ro c  L  E d . A d m in istra tiv e  P ro ced u re (1994) § 2:97. "•  -  •

A m  J u r  . • . .1 •

2 A m  J u r  2d. A d m in istra tiv e  L a w  (1994) § 180.
. ‘ *   . . 4 ••,*• -* . .  j ; •

■  ̂ » • ,*■ • « * • *  . • , • • • ' I
§ 566.' Conduct o f committee activ ity [C aution: For sunset and savings previsions,, see 5 

U S C S  § 561 note] - . '  V !  .................

(a) D uties o f com m ittee. Each negotiated rulem aking committee, established under this, 
subchapter [5 U S C S  §§561 et seq.) shall consider the m atter proposed by the agency for 
consideration and sh a ll attempt to reach a consensus concerning a proposed rule vyith respect 
to such m atter and any other matter the com m ittee determines is relevant to the proposed rule.

(b) Representatives o f agency on co m m itte e .Th e  person or persons representing the agency on 
a negotiated rulem aking com m ittee shall participate in the deliberations and a ctiv ities o f the 
com m ittee.w ith the sam e rights and. responsibilities as oth er.m cm b ers.of the com m ittee, and 
sh all be authorized to fu lly  represent the agency in the discussions and negotiations o f the 
com m ittee, "  . ' . i , -  . . . ., . i .• -

(c) Selecting fa c ilita to r. Notwithstanding section 10(e) of the Federal A d viso ry C om m ittee  A ct 
[5 U S C S  A p p x. .§ 10(e)], an agency may nom inate either a person.from ' the Federa l G overn ­
ment o r a person from  outside the Federal Governm ent to serve as a facilitator for the negotia­
tions o f the com m ittee, subject to the approval of the com m ittee by consensus. I f  the com m it­
tee does not approve the nominee of t i l t  agency for facilitator, the agency sh all subm it a 
substitute nom ination. I f  a com m ittee docs not approve any nominee o f the agency fo r facilita ­
tor. the com m ittee sh all select by consensus a person to serve as facilitator. A  person designated

16
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A  net
consii
a fter

(A dd
§ 3 (a

5 USCS'§ 5 6 4  G o v e r n m e n t  O r g a n i z a t i o n  & . E m p l o y e e s '
• *

. . A m -J u r r .  ; . .  . :; . l ./ .j

• 2 A m  J u r  2 d ,.A d m in istra tiv e  L a w  (1994) § '1 80. -  '• -•*•'"••• •■••• ' -  ••i t " .

37A  A m  J u r  2 d ,'F re e d o m -o f In fo rm atio n  A c t  (1994) § 126. . :r . . .

‘ : - -1. V  .

§ 565. E stablish m ent o f committee [C aution: F o r sunset and saving provisions,-see 5 U S C S  
§ 561 note] •• ■ _ •

(a) E stablish m ent. (1) D eterm ination to establish com m ittee. I f  after.considering com m ents and 
• applications subm itterj; under section.564,. the agency determ ines-that-a negotiated ru lem ak-

ing com m ittee can adequately represent th eYnteres^’ 'that wiU.be s i^ iifica n tly 'a ffe cte d .b y  a ' 
proposed:rule and that it is feasible a n d a p p ro p ria ie  in the.panicular rulem aking!!the agency 

' 1 m ay.establish  a.negotiated rulem aking cornrritt’ee i'ln ’ esiib lish in g a h d :raclrnmisterihg such a 
, . com m ittee; the agency shall co m p lyA>yjth the Federal. A d viso ry C om m ittee . A c t [5 -U S C S . 

'A p p x .] w ith ’ respect to such committee', except as otherwise provided irith js'-subch apterj [JT 

. U S C S  §§..5.61. et seq.]., ,’ v .

(2)'D eterm Lnatibn,not to establish com m ittee. I f  after considering such com m ents and -p -  
‘ . p lications, th e 'ag en cy, decides’ n o t.to  establish' a negotiated ru lem akin g 'com m ittee , the] 

agency sh a ll prom ptly publish notice o f such decision and the reason's therefor in the Federal 
R egister and, as appropriate, in trade or other specialized publications, a copy o f which 
shall be sent to any person v 't o  applied for, or nominated another person for m em bership 
on the negotiating rulem aking com m ittee to represent such interests with respect to the 
proposed rule.

(b) M em bership . T h e  agency shall lim it m em bership on a negotiated rulem aking com m ittee to 
25 m em bers, unless the agency head determ ines that a greater number o f m em bers is neces­
sa ry  for the functioning o f the com m ittee o r to achieve balanced membership. Each com m ittee 
shall include at least one person representing the agency. •

(c) A d m in istrative support. Th e agency shall provide appropriate adm inistrative support to the 
negotiated rulem aking committee, including technical assistance.

(Added N ov. 29, 1990, P . L .  101-648, § 3(a), 104 Stat. 4972; Aug. 26, 1992, P . L :  102-354,
§ 3(a)(2), (3). 106 Stat. 944.)

H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S  

P ro sp e ctiv e  am endm ents: "  ' .  .

R ep eal o f  section ; savings provision. A c t  N o v . 29. 1990, P . L .  101-648, § 5, 104 S ta t. 4976, 

w hich appears as 5 U S C S  § 561 note, p rovides that this section is repealed, effective 6  years " 

after en actm en t, but sh a ll continue to a p p ly  after repeal as provided by such note. _  i

A m en dm en ts: . . .  ' '  '..V . _ .  . .  . *

1992. A c t  A u g . 26, 1992 redesignated th is section , enacted as 5 U S C S  § 585. as 5 U S C S  

§ 565; and. in subsec. (a )(1 ), substituted ‘ '5 64”  for "5 8 4 " ,i - » ' . f - K. .
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to represent the agency in substantive issues m ay not serve as facilitato r o r otherwise ch a ir the
com m ittee. • .
(d) D uties o f fa c ilita to r. A  facilitato r approved or selected by a negotiated rulem aking co m - 
m ittce sh' al l — "•* ’’ ;

(1) ch a ir t h e ’meetings o f the. com m ittee in an im partial m anner; “ ’ “  ' '

(2) im p a rtia lly  assist the m em bers o f the com m ittee in conducting discussions and ncgotia- 
tio nst.kh d ,1 •' s i a C t f O r , - '  r.

(3 ) ;manage the keeping o f m inutes and records as required lihdep'sicti'ori.10(b) and (c) o f  
the Federal A d v iso ry  C om m ittee A ct (5 U S C S  A ppx. § 10(b), (c })-ex ce p t that any personal

j  notes an d ’m aterials o f the facilitato r or o f the m em bers o f a com m ittee’ shall not be subject 

_ 1 ) ’^ 'td ''secjion '552.'qf this, title . : ;Y ' -  yC "' J  \

• (e) (? o n u & 't tW p fp ^  njie 'rnakingxom nuhee estabUshed,under' this.stibclVap-

' te r: ( S  . tlSG S*§{} 561 et-rseq.]’ m ay! adopt 'procedures'’ for the-; operation■'of.'the c6rnmit tee'.’ ;N o  
provision o f section. 553 o f th is title  sh a ll apply to the procedures 'o f  ̂ '.’negotiated 'ru lem aking 

c o m m i t t e e ! . . : . ; . . r •'i . v . 4V ■ ..•
(O R e p o rt ’ o f com m ittee. I f  a com m ittee reaches a consensus on a proposed rule, at the conclu -. 
siori^of negotiations the com m ittee sh a ll transm it to the agency that'established the com m ittee 
a> report’ containing' the proposed rule.. I f .  the com m ittee d o e s'n o t "reach a consensus on a’ 
proposed rule, the com m ittee m ay transm it to the agency a report specifying any areas in w hich 
the comnu’ttee reached a consensus. T h e  com m ittee m ay include in a report any other in fo rm a­

tion, recom m endations, or m aterials that the com m ittee considers appropriate. A ny com m ittee 
m em ber m ay 'in clu d e as an addendum to the report additional inform ation, recommendations, 

o r m aterials.

(g) R eco rd s of com m ittee. In addition to the report required by subsection (0 . a com m ittee 
shall subm it to the agency the records required under section 10(b) and (c) o f the. Federal 
A dvisory. C om m ittee A ct (5 U S C S  A p p x. § 10(b), (c)).

(Added N o v. 29, 1990, P . 101-648, § 3(a), 104 Stat. 4 9 7 3 ;-A u g . 26, 199:, P . L . 102-354, 

§ 3(a)(2), 106 Stat. 944.)

H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I R E C T W  "

P ro sp e ctiv e  am endm ents:

R ep eal o f section ; savings p ro vis io n . A ct N o v. 29, 1990, P . L .  101-643, 5 5, 104 Stat. 1976, 

w hich appears as J U S C S  § 541 no:e. provides that th is  section is  repealed, effective 6 year.: 
a fter en actm en t, but sh a ll co .ttin ue o a p p ly  after repeal as p ro vid ed  by such note.

Am endm ents:

1992. A c t  A u g . 26, 1992 redesignated this section, enacted as 5 U S C S  § 586, as 5 U S C S  

§ 566.

R E S E A R C H  G U I D E  ‘  •
Fed era l P ro ced u re  L  E d : •• •

2 Fed  P ro c  L  E d , A d m in istra tiv e  Procedure (1994) §§ 2:98. 117.

A m  J u r :

2 A m  J u r  2d, A d m in istra tiv e  L a w  (1994) §§ 179, 181, 250.

§ 567. Term in atio n  of com m ittee [Caution: F o r sunset and savings provisions, see 5 U S C S  

§ 561 note] _ .

A  negotiated rulem aking com m ittee shall terminate upon prom ulgation of the final rule under 
consideration, unless the com m ittee's charter contains an earlier term ination date or the agency, 
a fte r  consulting the com m ittee, or the com m ittee itse lf specifies an earlier termination 'date. "• 

(A dded N o v. 29, 1990, P . L .  101-648, § 3(a); 104’ Stat. 4974; A u g . 26. 1992; P . 'L .  102-354,
§ 3(a)(2), 106 Stat. 944.) • » • • ■■ ■ "  * •

: H ISTO RYj'ANCILLARY LAWS AND DIRECTIVES '  ,
P ro sp ectiv e  am endm ents: ‘  . . . * . •  •”

R ep eal o r section; savin g s p rovision .. A c t  N o v. 29, 1990, P . L .  101-648, § 5, 104 S .a t . 4976,

•' w hich ap pears a s 5 U S C S  }  561 note, provides that th is section  is  repealed, effective 6 y e a rs  -  * , ‘ 

a fter en actm en t, but sh a ll con tin u e to apply after repeal as provided  by such note.

Am endm ents:

1992. A c t  A u g . 26. 1992 redesignated this section , enacted a s 5 U S C S  § 587, as 5 U S C S  

’ ’ * § 5 6 7 .’ ................................................ • • , ’

.V  >.rf.  ”  ■-* ' -  •' R E S E A R C H  G U I D E  , .  • :v /  • -

-  . . . '  Fed eral P ro ced u re  L  E d :

2 Fed P ro c  L  E d , A d m in is tra tiv e  Procedure (1994) § 2:99.' > "
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5 . u s e s  §  5 6 7

§ 569. R o le  o f the Adm inistrative Conference o f the United States and oth er entities [C a u ­
tion: F o r sunset and savings provisions, see 5 U S C S  § 561 note] " ,  '

(a) Consultation  by agencies. A n agency m ay consult w ith’ the A d m in istrative C om erence'of 
the United States or other public or pnvalte in d ividuals or organizations fo r inform ation and 
assistance in form ing a negotiated rulem aking com m ittee and conducting negotiations on a 
proposed.rule. . ’ . . ■ "

(b) Roster of potential conveners and fa c ilita to rs .T h e  A dm inistrative Conference o f the United 
States, in consultation with the Federal M c d ia ti' , and Conciliation Service, sh a ll maintain a 
roster o f in d ividu als who have acted as o r are interested in serving as conveners o r facilitators 
in negotiated ru lem aking proceedings. T h e  roster sh a ll include individuals from  government- 
agencies and private groups, and shall be made available upon request. A gencies m ay also use 
rosters m aintained by other public or private ind ividuals or organizations.

(c) Procedures to obtain conveners and fac ilita to rs. (1) Procedures. T h e  A dm in istrative 
Conference o f  the United States shall develop procedures which perm it'agencies to obtain 
the services o f  conveners anJ facilitators on an expedited basis.

(2) Paym ent fo r services. Payment for the services o f conveners o r facilitato rs shall be made 
by the. agency using the services, unless the Chairm an o f the: A d m in istrative  Conference 

agrees to pay for such services under subsection (f)-

A m  J u r :  v  v t \  ■ , - . , r ,

2. A m  J u r  2d, A d m in istra tiv e  L a w  (1 994) § 182.

§ 56S. S e rv ic e s , fa c ilitie s, nd payment o f com m ittee m ember expenses [C a ittio n :-F o r sunset 
and savings provisions, see 5 U S C S  §.561. notel .. . . . . . .  . .

(a) S e rv ic e s  o f conveners and fa cilitato rs. (1) In  general. A n agency may. em ploy or .enter into 
' contracts fo r the services o f an ind ividual o r organization to'serve as a convener or facilita ­

tor fo r a neg'otiated:,fuiem aking com m ittee under this subchapter [5. U S C S  §§ 561 et seq.J,
,o r  m ay use the services o f a G overnm ent em ployee to act as a convener o r a :facilitator for. 
such a c o m m itte d  ; '  *■/.!• . V '  j 1' ~

(2 )_D e te im jn a tio n . of. confuctmg .m teresLS- A n  agency, sh all.determ uie ,. whether- s person.;
■ under,consideration  to seree as convener or facilitator o f a com m iitetf'under p a ra g ra p h 'fU c»(1.L *i| -•*•••- .• i»*m • -i i.—r# »•. • , ,. •; >-»-*»•- ••• *• . . :r»» -  I s 1'**7

^ .h a s -a n y  financial, o r o th e rjn tcrc st  fthat; w ou ld -p reclud e such person’ fro m , scrying, in an .
■ ' im p a rtia l and independent manner ! j f' : / . - l , ' ‘ ‘

(b) S e rv ic e s  and fa c ilit ie s  of other entities.’ F o r  purposes o f this subchapter [5 U S C S  §§ 5 6 r,e t 
seq.], an agency m a y use the services_ and facilities o f other Federal agencies and public and 
private agencies and instrum entalities’with the consent of such agencies and instrum entalities,. • 
and with o r without reimbursement to such agencies and instrum entalities, and may accept 
voluntary and uncompensated services without regard to the provisions o f section 1342 of title ’ 
31. T h e  Federal M ediation  and C on ciliation  Service may provide services and facilities, with 
or without reim bursem ent, to assist agencies under this subchapter [5 U S C S  §§ 561 et seq.], 
including furn ish ing conveners, facilitators, and training in negotiated rulem aking.

(c) Expenses o f com m ittee members. M em bers o f a negotiated rulem aking com m ittee shall be 
responsible for theix own expenses o f participation in such com m ittee, except that an agency 
may, in accordance with section 7(a) o f the Federal A d viso ry Com m ittee A c t [5 U S C S  Appx.'
§ 7(d)), pay fo r a m em ber’s  reasonable travel and per diem  expenses, expenses to obtain techni­
cal assistance, and a reasonable rate o f com pensation, if—

11) such m em ber certifies a lack of adequate financial resources to participate in the com ­
mittee; and . .  . • ,.

(2) the agency determ ines that such m em ber's participation, in the com m ittee is necessary 
to assure an adequate representation o f the m em ber's interest.

(d) Statu s o f m em ber as Federal em ployee. A  m em ber's receipt o f funds under this section or 
section 569 shaLl not conclusively determine for purposes of sections 202 through 209 o f title 
IS  whether that m em ber is an em ployee o f the U n ite ,' States G overnm ent.

(Added N ov. 29, 1990, P. L . 101-648, § 3(a), 104 Stat. 4974; Aug. 26, 1992, P. L . 102-354,
§ 3(a)(2), (4 ), 106 Stat. 944.) . . , ' ' "  .

H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S  

P ro sp e ctiv e  am endm ents: . . .  : . . .

R ep ea l o f section ; savings provision. A c t  N o v. 29, 1990, P . L .  101-64S, § 5, 104 Sta t. 4976, 

w hich ap pears a s 5 U S C S  § 561 note, provides that th is  section is repealed, effective 6 years 
a lte r  en actm en t, but sh a ll continue to ap ply  after repeal as provided by such note.

A m en dm en ts: . . .  :  . , ,

1992. A c t  A u g , 16, 1992 redesignated th is  section, enacted as 5 LISCS § 588, a s 5 USCS 
§ 568; an d, in subsec. (d ), substituted "5 6 9 "  fo r "5 8 9 ” . , . . . ._____
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"  T h e .  A g e n c i e s  • G e n e r a l l y - . - . ’ 5-USCS § 570:
(d) Com pilation o f data on negotiated rulem aking; report to Congress. (1) C o m p ila tio n  o f data. 

T h e  A dm in istrative Conference o f the U nited States shall com pile and m aintain  data related 
to negotiated rulem aking and sh a ll act as a clearinghouse to assist agencies and parties 

■participating in negotiated rulem aking proceedings. .....
(2) Subm ission of inform ation by agencies. Each agency engaged.in negotiated "rulemaking 
sh all provide to the A d m in istrative Conference o f the United States a copy o f any reports 
subm itted to the agency by negotiated rulem aking com m ittees under section 566 and such 
additional inform ation as necessary to enable the Adm inistratiye^Q anference o f  the United

" States to co m p ly with this subsection .1 • ' ‘ ‘  auni -v . -  • ' ’
(3) R e p o n s to Congress; T h e :A d m in istra tivc Conference of the U n ited .States sh a ll review 
and analyze the reports and inform ation received under this subsection and sh a ll transm it a 
biennial report to theiCom m ittee on G overnm ental A ffairs o f the Senate and the appropri­
ate com m ittees o f the H ouse o f Representatives that— . . .»y .,' .T

(A ):p .rpyida:recqm rnen.datiqns,-fot‘efrect|yft use by’ragencies 06 ncgotiated rulernaking; 

a n 4  ! : S h -- ■.-»•*-;! 1 ' ■>.- .-tsfr.-o -! d-,i;t.-.-

(B ) describes the nature and am ounts of.expenditures, m ade by the A d m in istrative 
Conference o f the United States to accom plish the purposes of this su b ch a p ter [5 .U S C S  

§§5.6.1 et seq.]. , •/. . . .  .

(e) Train ing  in negotiated rulem aking. Th e A dm inistrative Conference o f the U nited  States is 
authorized to provide training in negotiated rulem aking techniques and procedures fo r person­
nel of the Federal Governm ent either on a reim bursable or nonreimbursable basis. Such train­
ing m ay be extended to private individuals on a reimbursable basis..

(0. Paym ent o f expenses of agencies. T h e  Chairm an o f the A dm in istrative Conference o f the 
United States is authorized to pay, upon request o f an agency, a ll o r p an  o f the expenses of 
establishing a negotiated rulem aking com m ittee and conducting a negotiated ru lem aking. Such 
expenses m ay include, but are not lim ited to—

(1) the costs o f conveners and facilitators;

(2) the expenses o f com m ittee m em bers determined by the agency to be elig ib le for as­
sistance under section 56S(c); and

(3) training costs. . '

D eterm inations with respect to payments under this section shall be at the d iscretion  o f such 
Chairm an in furthering the use by Federal agencies o f negotiated rulem aking.

(g) Use of funds o f the Conference. T h e  A dm inistrative Conference o f the U n ited  States may 

apply funds received under section 595(c)(12) o f this title to ca rry  out the purposes o f this 

subchapter [5 U S C S  §§ 561 et seq.].

(Added N o v. 29. 1990, P . L . 101-648, § 3(a)," 104 Stat. 4975; A u g .'2 6 . 1992,’ P .  L .  102-354.

§ 3(a)(2), (5), 106 Stat. 944.) . • ■ ' " . . .

. H I S T O R Y ; . A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S  .  .  .

* : P ro sp e ctiv e -a m e n d m e n ts:.- i . ; . • • •  ■ • ». *

• R e p e a l o f section ; savin g s p ro v is io n ..A c t N o v . 29. 1990, P. L . 101-648, § 5, 104 S t a t .  4976,: 
w hich appears a s 5 U S C S  § 561 note, p rovides that this section is repealed, effective 6 y e a rs . -.

a fte r  enactm ent, but sh a ll continue to a p p ly  after repeal as provided by su ch  note.

. A m endm ents: ; • '

1992. A c t  A u g . 26, 1992 redesignated th is section, enacted as 5 U S C S  § 589, a s  5 U S C S  

§ 569; in subsec. (d )(2 ), substituted “ 5 6 6 " (or "5 8 6 " ; in subsec. (0 (2 ) , substituted  “ 5 6 8 "  fo r 

'" 5 3 8 " ;  and. in  subsec. -(g), substituted "5 9 5 "  for "5 7 5 ". .

§ 570.. Ju d ic ia l review [Caution: Fo r sunset and savings provisions, see * L IS C S  § 561 note] 

A n y agency action, relating to establishing, assisting, o r  term inating.a negotiated rulem aking 
com m ittee under this subchapter [5 U S C S  §§ 561 et seq.] sh a ll not be subject to ju d ic ia l review. 
Nothing in this section -sh all bar ju d ic ia l review -of a rule if  such ju d ic ia l review  is otherwise 
provided by-law . A  rule which is the product o f negotiated, rulem aking and is  subject to jud icia l 
review sh a ll not be accorded any greater defei ence by a court than a rule w hich is  the product 
of other rulem aking procedures. . . .  . . . .

(Added. N ov.. 29. 1990, P . L .  101-64S, § 3(a), 104 S lat. 4976; Aug. 26, 1992, P . L .  t02-354,
§ 3(a)(2), 106 Stat. 944.) '  • ' ■ _ -  '  • .

. H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D .D I R E C T I V E S  / ,
P ro sp ectiv e  am endm ents: . " * . • ■  * - .  •:• * , . •

R ep eal o f  section ; savin g s provision. A c t  N o v,'2 9 , 1990, P. L . 101-648, § 5, 104 S L a t. 4976. 

w h ich  appears as 5 U S C S  § 561 note, p rovides that this section is repealed, effective  6 years 
after enactm enr, but sh a ll continue to  a p p ly  after repeal-as provided by su ch  n ote.

■Amendments:- : ‘  ■ ■'"* "  ' '  -  ’ J ’ ’ * ■' .

1992. A c t  A u g ; 26, 1992' redesignated thid section', enacted as 5 U S C S  § 590, a s 5 U S C S  
§ 570. • • - .  . .  t ' r  . . .  4
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5. USCS § 570- G o v e r n m e n t  O r g a n i z a t i o n  &  E m p l o y e e s

R E S E A R C H  G U I D E  -  • .• •
F ed era l P rocedure L .E d :  • • > ,

2 Fed P r o c .L  E d , A d m in istra tiv e  P ro ced u re  (1994) § 2:100.

. A m  J u r  _• •• . .*. ■

_ " 2 'A m  J u r  2d. A d m in istra tiv e  L a w  (1994) § 183.

S U B C H A P T E R  IV . A L T E R N A T IV E  M E A N S  O F  D IS P U T E  R E S O L U T I O N  IN  T H E  

" •..**•. ‘ . A D M I N I S T R A T I V E  P R O C E S S  . . . ;.* ..

■ ' . ■. • . ,  • ... r  ' . . .  y , - i : '  v j  \
V I T -  Jr. • ‘- r - ' - . y l  • • • H IS T O R Y ; A N C I L L A R Y  L A \ Y S :A N D  D I R E C T I V E S ; ;

P ro sp e ctlv e  am endm ents: ; . ; '  J * £ 7 ? 5 " *  " i T ^ V f ' V ®  _ . v : V  "  ?-.

. •2, 'i4 'T e f m ln a t lb V '6 i '5 'U S C S '§ § S 7 l 'V t ' . ’ M q / A c t  Sfev!‘ ! 13‘ '1990; P :L V l0 1 -5 5 2 , § : i i ; '  iiW -S ta r .*

■ 2747, w hich appears a s 5 U S C S  § 571 note, p rovides for term ination o f 5 U S C S  §§ 571*583

. .  •' ‘ on O c t. 1, 1595, subject to certain savin g s p ro v is io n s .: ’ • .

• A m en d m en ts;", r '  '"•  ■•• •» ’ • • *. . . - . ' •  ' - . . . .  .*

1992. A c t A u g . 26, 1992, P . L .  102*354, § 3 (b )(1 ), 106 Sta t. 944, inserted th is su b c h a p te r (5

■' •'• U S C S  §§ 571 et seq. ( fo rm e r!y § §  531 et se q .)) a fter Subchapter [ H a s  redesignated (5 U S C S
§§561 et seq.). • »• • j ■ • ..i’ . * - • .

§ 571. D efin ition s [Caution; For term ination on O ctober 1, 1995 of agencies’ au th ority  to use 
dispute resolution proceedings under 5 U S C S  §§ 571 et seq., see § 11 of Act N o v. 15, 1990, P . 
L .  101-552, which appears as a note to this section.]

F o r the purposes o f this.subchapcer [5 U S C S  §§ 571 et seq.], the teim —

(1) "a g e n cy" has the sam e m eaning as in section 551(1) o f this title;

(2) “ adm inistrative pro g ram " includes a Federal function which involves protection o f the 
public interest and the determination o f rights, privileges, and obligations o f p riva te persons 
through rule making, adjudication, licensing, or investigation, as those term s are used in 
subchapter I I  o f this chapter (5 U S C S  §§ 551 et seq.];

(3) "a ltern ative  means o f dispute resolution”  means any procedure that is used, in lieu o f 
an adjudication as defined in section 551(7) o f this title, to resolve issues in controversy, 
including, but not lim ited to, settlement negotiations, conciliation, facilitation , m ediation,
factfinding, m in itria ls, and arbitration, or any combination thereof;

(4) "a w a rd ”  means any decision by an arb itrator resolving the issues in controversy;

(5) “ dispute resolution com m u nication " means any oral o r  written com m unication prepared 
for the purposes o f a dispute resolution proceeding, including any m em oranda, notes o r 
work product o f the neutral, parties o r nonparty participant; except that a w ritten agree­
ment to enter into a dispute resolution proceeding, o r final written agreement, o r  arb itra l 
award reached as a result o f a dispute resolution proceeding, is- not a d ispute resolution 
com m unication; -  ■ ' • . - • • ■

(6) "d isp u te resolution proceeding" means any process in which an alternative m eans o f 
dispute resolution is used to resolve an issue in controversy in which a neutral is  appointed 
and specified parties participate; *• . . • -

(7) " in  confidence" means, with respect to inform ation, that the inform ation is  provided—

(A ) with the expressed intent o f the source that it not be disclosed; o r '

(B )  under circum stances that would create the reasonable expectation on behalf o f  the 
source that the inform ation w ill not be disclosed;. ■ • .•

(8) “ issue in controversy”  means an issue which is m aterial to a decision concerning an 
adm inistrative program  o f an agency, and with which there is disagreement—

•*' (A )  between an agency and persons who would be substantially affected by the decision;
• ' o r  * ! • . v  •

(B ) between persons who would be substantially affected by the decision, 

except that such term sh a ll not include any m atter specified under section 2302 o r  7121(c) 
o f this title;

(9) "n e u tra l"  means an individual who, with respect to an issue in controversy, functions 
sp ecifically  to aid the p an ics in resolving the controversy;

(10) "p a rty ”  means—

(A ) for a 'proceeding with named parties, the same as in section 551(3) o f tn is title; and 

. (B ) for a proceeding without named parties, a person who will be significantly.affected 
by the decision in the proceeding and who participates in the proceeding;. it

(11) “ person" has the sam e meaning as in section 551(2) o f this title; and

T h e - ' A g e n - 
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NEBRASKA A D M IN IS TR A TIV E  CODE 

TITLE 261 -  RULES OF AGENCY PROCEDURE 

CHAPTER 1 -  PROCEDURES FOR NEGOTIATED RULEM AKING

001 Negotiated rulemaking generally. The purpose o f these 
regulations is to establish a framework for the conduct of

negotiated rulemaking consistent with the Administrative 
Procedure Act and the Negotiated Rulemaking Act, sections 84- 
921 through 84-932, R.R.S. 1994. The negotiated rulemaking 
process can be used by state agencies, whenever appropriate, 
to resolve controversial issues prior to the commencement of 
formal rulemaking. Negotiated rulemaking is not a substitute 
for the requirements o f the Administrative Procedure Act, but 
may be used as a supplemental procedure to permit the direct 
participation of affected interests in the development of new 

rules or the amendment or repeal of existing rules. The 
negotiated rulemaking process also does not preclude other 

agency efforts or processes designed to reach consensus with 
affected or interested persons concerning the content of rules 
or regulations. A consensus agreement on a proposed rule 
reached by a negotiated rulemaking committee may be modified 
by the agency as a result of a subsequent formal rulemaking 

process.

002 Definitions. For purposes of this Chapter of these procedural 
rules:

002.01 APA shall mean the Administrative Procedure Act, 
sections 84-901 through 84-920, R.R.S. 1994.

002.02 Agency shall mean the Nebraska Natural Resources 
Commission, the agency created in section 2-1504, R.R.S. 1943.

002.03 Agency Director shall mean the person holding the 
position of Director of Natural Resources created by section

2-1504.03, R.R.S. 1943.

*



002.04 Consensus shall mean unanimous concurrence among

the
interests represented on a negotiated rulemaking committee 
unless the committee agrees upon another specified definition.

002.05 Convenor shall mean a person who impartially assists
the agency in determining whether establishment of a 
negotiated rulemaking committee is feasible and appropriate 

for a particular rulemaking procedure.

002.06 Facilitator shall mean a person who impartially aids
in the discussion and negotiations among the members of a 
negotiated rulemaking committee to develop a proposed rule.
A facilitator shall not have decisionmaking authority.

002.07 Interest shall mean, with respect to an issue or 
matter, multiple parties that have a similar point of view or 
that are likely to be affected in a similar manner.

002.08 Negotiated rulemaking shall mean rulemaking through
the use of a negotiated rulemaking committee.

002.09 Negotiated rulemaking committee or committee shall
mean an advisory committee established to consider and discuss 

issues for the purpose of reaching a consensus in the 
development of a proposed rule.

002.10 Person shall mean an individual, partnership, 
limited liability company, corporation, association, 
governmental subdivision, agency, or public or private 

organization of any character.

002.11 Rule or regulation shall mean any rule, regulation,
or standard issued by the agency, including the amendment or 
repeal thereof whether with or without prior hearing and 
designed to implement, interpret, or make specific the law 
enforced or administered by it or governing its organization 
or procedure, but not including rules and regulations 
concerning the internal management o f the agency not affecting 
private ri^'ih’, private interests, or procedures available to 

the public and not including permits, certificates o f public 
convenience and necessity, franchises, rate orders and rate 
tariffs, and any rules of interpretation thereof, and for the

A T  U O


