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1 Page 4, lines 16 and 17:

2  Delete "CERTAIN SECTIONS. Sections 2. 4, 5, and 9 of this Act take"

3 Insert "SECTION 2. Section 2 o f this Act takes"

4 Page 4, line 25:

5 Delete all material and insert:

6  "* Sec. 7. Sections 1 and 3 - 5 o f this Act take effect October 1. 1997."

7 Page 4, line 26:

8  D elete "If secs. 2, 4, 5, and 9 of this Act take effect under sec. 10 of this Act, they

9 take"

10 Insert "If sec. 2 o f this Act takes effect under sec. 6  of this Act, it takes"
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DRAFT BILL ANALYSIS

Section 1 increases the School Fund portion of the cigarette tax rate by $1.00 per pack of 
20; from 2.5 mills per cigarette ($.05 per pack) to 52.5 mills per cigarette ($1.05 per 
pack) through FY 2000. Com bining this rate with the 12 mills per cigarette ($.24 per 
pack) levied under AS 43.50.190, which goes to the General Fund, the total tax rate on a 
pack o f cigarettes would increase from $.29 to $1.29. After June 30, 2000 the School 
Fund portion increases to 64.5 mills per cigarette ($1.29 per pack) so the total tax rate on 
a pack o f cigarettes increases from $1.29 to $1.53 through FY 2003. After June 30, 2003 
the School Fund portion increases to 76.5 mills per cigarette ($1.53 per pack) so the total 
tax rate on a pack o f cigarettes increases from $1.53 to $1.77 through FY 2006. After 
June 30, 2006 the school fund portion increases to 88.5 mills ($1.77) plus an additional 
12 mills ($.24) during each succeeding three-year period.

Section 2 This section only takes effect if section 1 of this act is ruled unconstitutional 
(see section 10). If so, the statute would be amended back to how it was prior to the bill
passage.

Section 3 directs the Departm ent o f Revenue to give public notice o f changes in cigarette 
tax rates under AS 43.50.090 at the time these tax rates are changed.

Section 4 This section only takes effect if section 1 is ruled unconstitutional (see section 
10). If so, this section increases the General Fund portion o f the cigarette tax rate by 
$1.00 per pack o f 20; from 12 mills per cigarette ($.24 per pack) to 62 mills per cigarette 
($1.24 per pack) through F ,r  2000. Combining this rate with the 2.5 mills per cigarette 
($.05 per pack) levied under AS 43.50.090, which is dedicated to the School Fund, the 
total tax rate on a pack o f cigarettes would increase from $.29 to $1.29. After June 30, 
2000 the General Fund portion increases to 74 mills per cigarette ($1.48 per pack) so the 
total tax rate on a pack o f cigarettes increases from $1.29 to $1.53 through FY 2003.
After June 30, 2003 the General Fund portion increases to 8 6  mills per cigarette ($1.72 
per pack) so the total tax rate on a pack o f cigarettes increases from $1.53 to $1.77 
through FY 2006. After June 30, 2006 the General Fund portion increases to 8 6  mills 
($1.96) plus an additional 12 mills ($.24) during each succeeding three-year period.

A laska  D epartm en t o f  Revenue
I n c o m e  a n d  E x c i s e  A u d i t  D i v i s i o n
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Section 5 This section only takes effect if  section one is ruled to  be unconstitutional (see 
section 10). I f  so, this section directs the Department o f  Revenue to give public notice o f  
changes in cigarette tax rates under AS 43.50.190 at the time these tax rates are changed.

Section 6  increases the tobacco products tax rate from 25% to 100% o f  the wholesale 
price o f  the tobacco products.

Section 7 creates a new section under AS 43.50 (AS 43.50.365) to  increase the tobacco 
product tax  rate applied to the wholesale price by the Anchorage CPI on July 1 o f  each 
even numbered year. The starting point o f  the index is January 1, 1998.

Section 8  creates a new section under AS 43.50 (AS 43,50.380) to  direct the Department 
o f  Revenue to  give public notice o f  changes in tobacco product tax rates under AS 
43.50.365 at the lime these tax rates are changed.

Section 9 This section only takes effect if  section 1 is ruled unconstitutional (see section 
10). I f  so, this section repeals the public notice provision for changes in the cigarette tax 
rates under AS 43.50.090 that w ere made in section 3 o f  this bill.

Section 10 provides for sections 2, 4, 5 and 9 o f  this Act only taking effect if  dedication o f  
the proceeds o f  the cigarette tax to  the School Fund is found to be unconstitutional.

Section 11 establishes an effective date o f  October 1, 1997 for sections 1, 3, and 6 - 8  o f  
this act.

Section 12 establishes an effective date o f  which ever o f  the following comes later: (1) 
when a court enters a final judgem ent that the amendment under section 1 o f  this act is 
unconstitutional or (2 ) when the time for appeal has expired or upon entry o f a final order 
on the appeal that section 1 is unconstitutional.

O P E R A T IN G  E X P E N D IT U R E S
D epartm ent o f  Revenue is requesting operating funds to cover Vi the costs o f  a Revenue 
Auditor III position. With such a large increase in taxes due the state (increase from $17 
to $50 million annually), the department anticipates increased taxpayer noncompliance.

A laska D epartm ent o f Revenue
I n c o m e  a n d  E x c i s e  A u d i t  D i v i s i o n
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W ith significantly higher levels o f tax, it is possible that taxpayers will look for loopholes 
or other methods o f tax avoidance. This position will be responsible for ensuring that all 
taxpayers are identified and that taxpayers are filing and paying the proper amount o f tax. 
The projected annual salary costs for the Vi portion o f this position comes to $30.0. This 
am ount would be used to fill a currently vacant auditor position.

The departm ent is also requesting one time FY 98 funding o f $5.0 for contractual funds to 
cover costs o f public notice o f rate increases, forms revisions and postage, and $4.0 for 
equipm ent ($3.5 for com puter costs and $.5 for office equipment). The recurring costs 
will be $2.5 to cover travel, contracual and supplies, except for FY 01 where m addition 
$.3 will be necessary to cover public notice o f the tax rate increase.

R E V E N U E  C O L L E C T E D

A laska D epartm en t o f  Revenue
I n c o m e  a n d  E x c i s e  A u d i t  D i v i s i o n

The attached spreadsheet details revenue projections from rate increases in this bill.
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Cigarettes
Elasticity Factor 

Consumption (packs of cigarettes) 

Rate

Cigarette Tax

L e s s  1.0%  Commission

Net Cigarette Tax

F Y  97 Projected Cigarette Tax

Net C ig arette  ~ax Increase  

In c re a se  to  S cn x> l Fund

Tobacco P roduc ts
Elasticity Factor

Consumption (Whole. ? r . 1996 $)

Rate

Tobacco Products Tax 

L e s s  1.0% Commission 

Net Tobacco Products Tax 

F Y  97 Projected Tob. Prod. Tax

Net T o b a c co  Prod . T a x  Increase  

In c re a se  to  G ene ra l Fund

Cigarette a n d  Tob. P roducts

Net C ig arette  and To b acco  Ta x

Net C lg . and To b . Increase

A la ska  D e p a rtm e n t o f  R evenue 
Incom e and  Excise Audit D ivision  

Projected Revenue Increases from Change In Tobacco Tex Ratos

m i  im s f l
.18.SK 

28,625,595 
$1.29

o.m 
42,938,393 

$1.29

w m m m  j s i s a  m m m s a u i I l l P j r a a i !

0.0K 
42,938.393 

$1.29

■23.m
40,567 ,562

$1.53

0.0K
40,567 ,562

$1.53

O.OK

40,567,562

$1.53

aw iiw siitn

■27.1K
38,249,415

$1.77

$36,927,017 $55,390,527 $55,390,527 $62,068,369 $62,068,370 $62,068,370 $67,701,465

(369,270) (553,905) (553,905) (620,684) (620,634) (620,684) (677,015)

$36,557,747 $54,636,622 $54,836,622 $61,447,685 $61,447,686 $61,447,686 $67,024,450

(10,083 ,937) * (15,125,905) (15,125,905) (15,125,905) (15,125,905) (15,125,905) (15,125 .905)

$26,473,310

$26,473,810

$39,710,717

$39,710,717

$39,710,717

$39,710,717

$46,321,780

$46,321,780

$46,321,781

$48,321,781

$46,321,781

$46,321,781

$51,898,545

$61,898,545

-I8.SK 
$3,591,648 • 

100%

0.0K
$5,387,473

100%

0.0H 
$5,387,473 

100%

■19.0K
$5,314,097

106%

o.m
$5,314,097

106%

-20.7K
$5,240,722

112%

O.OK
$5,240,722

112%

$3,591,648 $5,387,473 $5,387,473 $5,632,943 $5,632,943 $5,869,609 $5,869,609

(35.916) (53,875) (53,875) (56,329) (56,329) (58,696) (58,696)

$3,555,732 $5,333,598 $5,333,598 55,576,614 $5,576,614 $5,810,912 $5,810,912

(1 ,090,715) (1,636,073) (1,636,073) (1,636,073) (1 ,636,073) (1 ,636,073) (1,636,073)

$2,466,016

$2,465,016

$3,697,525

$3,697,625

$3,697,625

$3,874,810

$3,940,541
$3,874,810

$3,940,641

$4,006,350

$4,174,839

$4,006,360

$4,174,839

$4,119,043

$40,113,479 * $60,170,220 $60,170,220 $67,701,312 $67,701,313 $67,937,978 $73,671,073

$28,938,827 * $43,408,242 $43,408,242 $50,262,321 $50,262,322 $50,496,621 $56,073,385

•Note: The bill's effective date results in the tax Increase covering 8 months In F Y  98.

tobhb52 draft prepared by brett fried





Sponsor Statement

CS HB 55(TRA)

"An Act relating to the fiscal operations of the Alaska Railroad Corporation
and providing for an effective date."

The Alaska Railroad has been a symbol of Alaska's history since the early 
1920's and has been operating under state ownership after being transferred 
from the federal governm ent in 1985. While the railroad has continued to 
provide rail service for Alaska, no single financial or capital plan has been 
established for the railroad or its parent quasi-state owned corporation.
During this 12 year span the corporation has had little state oversight. 
Currently, the Alaska Railroad Corporation(ARRC) is the only state owned 
corporation not under the Executive Budget Act (A S  37.07).

CS for H ouse Bill 55 will make one change to the railroad and the 
corporation. The bill will place the Alaska Railroad under the Executive 
Budget Act. After num erous audit requests, OMB procurem ent 
investigations, and m any Legislative Budget & A udit Committee hearings 
spurred by concerned com m unity councils, the LB&A committee 
recom m ended and approved introduction of House Bill 55.

If enacted the bill will provide ARRC with the proper financia nanagem ent 
exercised by the Governor and the Legislature by bringing the railroad 
corporation under A S  37.07. U nder the Executive Budget Act, the railroad can 
apply for appropriation from the legislature to fund the operating, capital ai.d 
debt service expenditures of the corporation.

Article IX of the State of Alaska Constitution states that no state entity can 
appropriate m oney w ithout the approval of the legislature. U nder the 
Executive Budget Act, legal questions as to the constitutionality of the Alaska 
Railroad Corporation to appropriate money will be pu t to rest.



Enactm ent of CS HB 55 will strengthen the financial integrity of the Alaska. 
Railroad Corporation by securing sound procurem ent practices, strong 
financial m anagem ent, and sensible Alaskan resident plans for expansion 
and service.

O ther state corporations placed under the Executive Budget Act have 
benefited greatly. For example, Alaska Housing Finance Corporation was 
placed under the Executive Budget Act in 1995. AHFC's recent audits show 
high profits while m aintaining a stellar service for Alaska's housing needs. 
Up 30% from four years ago, AITFC received a perfect score of 100% in the 
Federal D epartm ent of Housing & Urban Developm ent's(HUD's) annual 
evaluation of the agency. HUD's perfect score recognizes that AHFC has 
initiated annual budgeting procedures that resulted from the Executive 
Budget Act review.

Concerns that politics will im pede the ability of the Alaska Railroad to 
operate are unfounded. U nder CS HB 55, the Chief Executive and the Alaska 
Railroad Board will still make the budgetary, capital, and operational 
decisions of the railroad. The ARRC board w ould formulate the budget while 
the legislature only has the opportunity to appropriate an aggregate amount. 
The nickel & dim ing that occurs with state agencies does not occur with the 
Perm anent Fund Corporation or the Alaska Housing Finance Corporation 
nor w ould it occur w ith the Alaska Railroad Corporation. However, a process 
of comm unication w ould be established between the ARRC and the state 
which currently does not exist.

The CS FIB 55 does not seek to privatize the railroad or in any other way 
dim inish its existence as a public corporation of the state. The railway has 
become an integral part of Alaska's economy and folklore. Consequently, CS 
HB 55 is the right step forward to enhance the future of the railroad.

The legislation will not address every facet of the Alaska Railroad nor is it 
m eant to. CS HB 55 will give Alaskans the ability to m anage their railroad 
through the system of checks and balances only offered by a strong democracy 
and an open door policy.
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Honorab le  Al Adams, Chai rman 
House F in an ce  Commi t tee  
A l a ska  Sc a re  L e g i s l a c u r e

Herman C. G c r su c h  
Accorney  G e n e r a l
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SUBJECT

By: James L. Ba ldwin
A s s i s t a n t  A t t o r n e y  G e n e r a l

3 6 6 - 5 7 5 - 8 4

4 6 5 - 3 6 0 0

A p p r o p r i a t i o n  of  
A la ska  R a i l r o a d  
r evenu e

May 26 , 19S4

Luann C u t l e r ,  on y c u r  b e h a l f ,  ha s  r e q u e s t e d  ou r  o p i n io n  
w h e t h e r  r e v e n u e s  o f  t h e  A l a s k a  R a i l r o a d  must  be a p p r o p r i a t e d  b e ­
f o r e  e x p e n d i t u r e .  Under  t h e  p r o v i s i o n s  o f  t h e  A l a sk a  R a i l r o a d  
T r a n s f e r  Ac t  (45 U . S .C .  § 1207 - -  45 U.S .C.  § 12 1 4 ) ,  " r eve nu es  
g e n e r a t e d  by t h e  s t a t e - e w n e d  r a i l r o a d  s h a l l  be r e t a i n e d  and man­
a g ed  by t h e  s t a t e - o w n e d  r a i l r o a d  f o r r  a i 1  r  c ad_  a n j  ,rTir£2iitg_cL p u r - 
R S 56S ," 45 U.S .C.  § 1 2 0 7 ( a ) ( 5 ) .

Th i s  c o n s t i t u t e s  a d e d i c a t i o n  o f  r e v e n u e  mandated by 
f e d e r a l  law.  Even . i f  a r e v e n u e  sou r ce  i s  d e d i c a t e d  f o r  a s p e c i f ­
i c  p u r p o s e ,  amount s  may n o t  be expended by an agency  w i t h i n t h e 
e x e c u t i v e  b ranc r .  r r o m t h a t  r ev en ue  s ource~ u n ie s s _J[pPXQPJT.i^LelO^ 
law.  A l a sk a  C o n s t ,  a r t .  IX, §§ 1 ZT~T3Y s~e e a l s o , Ke l l ey  v. 
Hammond, C.A. No. 7 7 - 4 ,  1 s t  J u d .  Di sc .  ( A l a s k a  1977 ) .  The impor­
t a n t  d i s t i n c t i o n  o f  a v a l i d l y  d e d i c a t e d  r e v e n u e  s o u r c e  i s  t h a t  
money may n o t  be  e x pe nde d  f o r  a purpose  o t h e r  t h a n  t h e  Alaska  
R a i l r o a d ,  n o t  n e c e s s a r i l y  t h a t  t he  money may be expended  w i t h o u t  
a p p r o p r i a t i o n .

r We a c k n ow l e dg e  t h a t  i f  t he  r a i l r o a d ' s  f u n c t i o n  i s  a s -
i s i g u e d  t o  a p u b l i c  c o r p o r a t i o n  which i s  e s t a b l i s h e d  a s  a p o l i t i ­
c a l  s u b d i v i s i o n  o f  t h e  s t a t e ,  an a rgument  can be made t h a t  r a i l ­
r o a d  r ev e n u e  i s  n o t  a p a r t  o f  t he  s t a t e  t r e a s u r y ,  much t h e  same 
a s  t h e  r e v e n u e s  c o l l e c t e d  by m u n ic i p a l  c o r p o r a t i o n s .  I f  t h i s  
v i ew  i s  a d o p t e d  i n  A l a s k a ,  r a i l r o a d  r e v e n u e s  c o u l d  be expended 
w i t h o u t  a p p r o p r i a t i o n s .  To d a t e ,  t h i s  v i ew  has  b e e n  r e p u d i a t e d  
a t  t h e  s u p e r i o r  c o u r t  l e v e l .  Ke l l e y  v .  Hammond, C.A. No. 77-4,  
1 s t  J u d .  D i s t .  ( A l a s k a  1 9 7 7 ) .

We hope  t h i s  o p i n i o n  answers  y o u r  q u e s t i o n .

JLB/cg



L E G A L  S E R V I C E S
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DIVISION O F  LEGAL A N D  R E S E A R C H  SERVICES 

LEGISLATIVE AFFAIRS A G E N C Y  
STATE OF A L A S K A

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M February 7, 1997

S U B JE C T : Alaska Railroad Corporation (HB 55)

T O : Representative Terry Martin 
Attn: Christopher Knight

F R O M : Tamara Brandt Cook 
Director

Y ou has asked me whether the Alaska Railroad Corporation may constitutionally spend 
revenue it generates without an appropriation. The corporation is exempted from a number 
o f  law s under AS 42.40.920(b), including the Executive Budget Act. It is far from certain 
to m e that an exemption from the Executive Budget Act necessarily means that money 
involved  in the exemption may be spent without an appropriation. To the extent that the 
state constitution requires an appropriation before money is spent, that requirement controls.

The federal Alaska Railroad Transfer Act contains a provision dedicating revenue generated 
by the railroad to railroad purposes. I am not convinced that a dedication o f  revenue, 
how ever valid under Article IX, sec. 7, places that revenue outside o f the appropriation 
requirem ent o f Article IX sec. 13. It is possible that a court could conclude that, while 
revenue may be used only for railroad purposes, before it is so used it must be appropriated. 
In short, the legislature may still have the right and constitutional obligation to review 
proposed railroad expenditures and determine whether money will be spent for a particular 
railroad  purpose, rather than another railroad purpose, and in what amount. The Attorney 
G eneral's  office has likewise concluded that a good probability exists that revenue o f  the 
A laska Railroad Corporation is subject to appropriation before expenditure. (Memorandum, 
366-575-84. May 26. 1984, copy attached)

It has been argued that money o f a public corporation (like the Alaska Railroad Corporation) 
w ith an existence independent from the state is not in the state treasury and. therefore, not 
subject to appropriation. The Attorney General has, however, concluded that money in one 
public corporation (AHFC) is subject to appropriation to the extent that it is unencumbered. 
(Inform al Opinion. 366-463-85, April 24, 1985, copy attached) That opinion was cited by 
the A laska Supreme Court with approval and the court has specifically recognized that 
m oney appropriated from AHFC must be counted as "available for appropriation" for 
purposes o f  applying Art. IX. sec. 17. relating to the budget reserve fund. (Hickel v, Cowpcr, 
874 P.2d 922 (Alaska 1994) footnotes II and 23) This conclusion o f  the court necessarily



presupposes that the legislature does, indeed, have the power to make appropriations from 
AHFC's unencumbered assets. If revenues o f that public corporation are subject to 
appropriation, it would seem quite likely that the revenues o f  the Alaska Railroad 
Corporation would also be treated as subject to appropriation by the court.

TBC:pl 
97-030, plm

Representative Terry Martin
February 7, 1997
Page 2

Enclosures



A u d ito r  O b s e rv a tio n s

The A lask a  R ailroad  C orporation  has been under the "legislative microscope" for the last few 
years. T h e  A u d it D iv ision  has conducted five audits o f the corporation since 1992 and has 
one a u d it in p rogress and another pending. O f those seven audits, two deal with rail 
op era tio n s , an d  five involve the corporation 's m anagem ent o f  real estate.

D uring  the  in terim , the Legislative Budget and Audit Comm ittee also pursued a greater 
u n d e rs tan d in g  o f  the  corporation  and its assets. We believe that it is important that the 
L eg is la tu re  u n d ers tan d  the operation o f the corporation and be aware of issues that impact its 
opera tio n . T h e  L eg isla tive  Budget and A udit Committee appears to be the appropriate 
veh icle  c u rre n tly  ava ilab le  to provide that oversight.

The A lask a  R ailro ad  C orporation finds itself in an unenviable position. On one hand, it is 
o p e ra tin g  u n d er a  sta tu to ry  m andate to generally manage the corporation on a self-sustaining 
basis. O n  the o th e r hand , as a corporation wholly ow ned by the State, the corporation must be 

held  to  c e r ta in  standards o f  openness and public accountability. It is in this vein that we often  
find o u rse lv es  at odds w ith the corporation. We believe that as long as the corporation is 
o w ned  b y  the public, public accountability must com e first.

W e a lso  b e liev e  that the corporation can be run in an efficient manner and still uphold those 
pub lic  acco u n tab ility  standards. M anagem ent by corporate officers and policy direction by 
the b o a rd  o f  d irectors should  strive for the appropriate balance. In our opinion, we have seen 
recen t s ig n s  o f  im provem ent in this effort by the board, prim arily through our contact w ith 
the c h a irm a n . We are hopeful that the appointm ent o f  a new ch ief executive officer will 
fu rther fo ster these goals.

W ithou t g o in g  into g reat detail on issues we remain concerned about regarding the A laska 
R ailroad  C orporation , w e offer these sum m ary observations and would be happy to discuss 
them  fu rth e r  w ith any m em ber or com m ittee o f  the Legislature. They are in no particular 
o rder o f  sign ificance.

• T h e  co rp o ra tio n 's  budget is not subject to the Executive Budget Act. We see no reason 
w h y  the  corporation  should be exem pt or even w hether constitutionally, it can be. 
S im ila rly , significant federal funds have been received by the corporation for capital 
reh ab ilita tio n  and im provem ents w ithout any legislative oversight.

• T he  co rpo ra tion  has show n a profit for the last two fiscal years (calendar year end). Total 
ne t in co m e  for I996(unaudited) and 1995 was S8.0 m illion and S7.9 million, respectively. 
T h e  n e t incom e from  operations represented S4.0 m illion and S4.1 million, respectively. 
A p p ro x im ate ly  h a lf  o f  the corporation 's incom e is generated from management o f its real 
e s ta te . T he m ajority  o f  this real estate is considered non-rail use property.

L e g i s l a t i v e  A u d i t o r ’s  O b s e r v a t i o n s  
J a n u a r y ,  1 9 9 7



A  m uch  talked about concern is deferred  maintenance, however, little is factually know n 
a b o u t the extent or estim ated cost o f  that maintenance. We believe that a serious 
d iscu ss io n  needs to take place. It is possible, or even likely, that w ithout the federal 
fu n d in g  authorized the last rwo years (S 1 0  million per year) the ra ilroad ’s 'in c o m e  
s ta tem en t would look significantly  different. N either the financial statem ents nor the 
n o te s  to the financial statem ents reflect any estimate o f  the am ount o f  deferred 
m ain tenance.

.An observation that is im portant to understanding the fragile nature o f  the co rporation 's  
financ ia l health is its dependence on two m ajor customers. As disclosed in the notes to 
the  financial statem ents for 1995, these two custom ers accounted for 45%  o f  the 
co rp o ra tio n ’s revenue. The co rpo ra tion ’s existence is dependent on those tw o custom ers.

T h ro u g h  a com bination o f  statu te and corporation rules, the salary o f  railroad em ployees 
is confiden tia l and therefore can not be disclosed to the public. Statute provides that the 
co rp o ra tio n  may by rule designate and w ithhold public disclosure o f  m atters o f  a

p riv ileg ed  or proprietary nature. Statute goes on to describe m aners as including 
p erso n n e l records. Corporation rules include salary as a personnel record.

A la sk a  S tatute 42.40.260(b) requires the annual report o f  the corporation to include an 
an a ly sis  o f  potential sale arrangem ents whereby the corporation may be transferred  into 
p riv a te  ow nership . The corporation  has not pursued sale discussions with potential or 
in te res ted  buyers. The corporation  has gone so far as to notify interested parties that the 
B oard  o f  D irectors is not in terested  in selling the railroad.

S ta tu te  requires the corporation to have an annual perform ance audit conducted by a 
reco g n ized  railroad expen  to assure that the railroad is being managed and operated 
e ffec tiv e ly  and efficiently. T here are two reports generated from this review . A 
co n fid en tia l report is produced for the use o f  railroad m anagem ent. A public version o f  
the rep o rt is issued that does not go into nearly as much detail. We recom m end that the 
leg isla tu re  annually  request a  confidential briefing on the detail version o f  the 
p erfo rm an ce  report.



r e p r e s e n t a t i v e  

TERRY  iYIARTIN
VICK-C'HAIK.MAN 

Hl'DGET & A l'D IT  COM M ITTEE
M E M IIE K  

HOI S E  FIN A N CE C O M M IT T E E

J t e t e  ^ l e g i s l a t u r e
MAY 15 • JAN 15 KH-HI69 
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The Honorable Tony Knowles April 14,1997
G overnor of Alaska 
State Capitol 
Juneau, Alaska 99801

Dear Governor Knowles:

I have received your letter of April 10, pertaining to the Alaska Railroad and 
legislation currently under consideration that would affect the railroad. I 
appreciate your response to my earlier letter.

I was gratified that in your final paragraph, you state that you "have serious 
concerns that further statutory requirements will ham per its (ARRC's) 
autonom y and its ability to fulfill the railroad's mission w ithout state 
financial assistance." You very well should have concerns, but they should be 
directed at the flip side of this question. That is, the ARRC has had far too 
m uch autonom y for a government-owned entity. It is my concern that we 
m ay one day find ourselves in serious jeopardy because railroad managers, 
m aking decisions as a business, obligate the people of Alaska as a whole.

I w ould not presume to tell you what you should do or how you should 
approach this question that the Legislative Budget and Audit Committee has 
posed in the public debate. However, the enclosed information should give 
you some idea of what's worrying some legislators. This includes discussions 
by both Governor Sheffield's attorney general at the time and Legislative legal 
services more recently of the constitutionality of the budgeting scheme 
designed by the Legislature for the ARRC. Also included is a sum m ary of 
observations from the Legislative Auditor, whose duty it has been to audit 
certain functions and actions of the ARRC. I would also draw your attention 
to the fact that the ARRC is fighting eight separate Municipality of Anchorage 
zoning violations, using as its defense that it is an exempt state agency. At the 
sam e time, it is being sued for not following proscribed public procedures for 
the disposal of state property, an action it defends by claiming it is a private 
business.

In closing, let me acknowledge that, yes, the letter forwarded on to you was a 
draft. So is the enclosed draft of a letter written for the signature of Mr. Dana



G overnor Tony Knowles 
April 14, 1997 
Page 2

Pruhs. This one is evidently intended to drum  up the grassroots 
support needed to protect the status quo at the ARRC. But I have to ask why 
is Mr. Sheffield going to these great lengths? W hat does he have to be afraid 
of? While he may defend himself by claiming neither this letter nor the one 
to you was ever accepted, the fact of the organization is that these letters 
would not have been drafted if someone at the ARRC was not keen on 
having them or som ething like them. The whole thing smacks of a soon-to- 
be-orchestrated campaign, paid for with public funds. Again, I ask the 
question I asked in my earlier letter: W hat is your policy regarding the use of 
state funds to attem pt to steer a legitimate legislative debate?

Sincerely yours,

Rep.

enclosures: AG's opinion of May 26, 1984
Legal Services opinion of February 7, 1997 
Auditor's observations of January 1997

cc: Attorney General Bruce Botelho
Senate President Mike Miller 
House Speaker Gail Phillips 
Senator Drue Pearce, Co-chair, Senate Finance 
Senator Bert Sharp, Co-chair, Senate Finance 
Representative Mark Hanley, Co-chair, House Finance 
Representative Gene Therriault, Co-chair, House Finance 
Senator Randy Phillips, Chair, Legislative Budget & Audit



T o n y  K n o w l e s

GOVERNOR

~!3E53^
S t a t e  o f  A l a s k a

P.O. Box 110001 
Junoau, Alaska 99811-0001 

(907) ■165-3500 
Fax (907) 465-3532

OFFICE OF THE GOVERNOR

J u n e a u

A pril 10, 1997

T he H onorable  T erry M artin  
A laska S tate L eg islatu re  
S tate C apitol 
Juneau , A K  99801-1182

' I
D ear R ep resen ta fjW M artin :

1 have not received  die le tter purported ly  w ritten  by B ill S heffie ld , C h airm an  o f  the 
A laska R ailroad, re ferred  to in your le tter to me o f  M arch  3. It w as no t on le tte rh ead  and 
w as c learly  m arked “ D raft.” I d o n ’t know  how  you cam e to have a copy , but I do not 
in tend  to respond to issues raised  in a le tter w hich  I d id  not receive.

I can, how ever, certa in ly  apprec iate  your d istress a t an y o n e  urg ing  me to  veto a bill in 
w hich  you  have obv iously  invested  considerab le  tim e and  in terest. 1 have not pub lic ly  
com m ented  on w hat ac tio n  I m ight take shou ld  this bill reach  m y desk, n o r is it my 
p ractice to announce m y in tention to veto a bill p rio r to  w hat hopefu lly  w ill be full and  
m eaningfu l input, d iscussion , and debate in the L eg islatu re .

H ow ever, as you  know . I did veto a bill last y ear w h ich  ca lle a  for a tim e-consum ing  study 
o f  the ra ilro ad ’s assets and  possib le  sale p rocedures. I th ink  the R ailro ad  has been a 
success w hich can be a ttribu ted  to the independen t m an ag em en t and  f in rn c ia l s truc tu re  
designed  by the L egislature in the enab ling  leg islation . S tud ies have co n tin u ed  to 
dem onstrate  the soundness o f  the ra ilro ad ’s p erfo rm an ce  in m eeting  its s ta tu to ry  
m andates.

I rea lize  tha t the bill y o u  are now  supporting , HB 55, is a d iffe ren t app ro ach  to the 
railroad  than last y e a r ’s bill. I do have serious c o n ce n ts  tha t fu rth e r s ta tu to ry  
requ irem en ts w ill ham per its au tonom y and  its ab ility  to fu lfill the ra ilro a d ’s m ission 
w ithou t state financial assistance.

S incerely ,

G overno r



February 28, 1997

Name
Address
Town

Dear [NAME]:

For the second year in a row, politicians are taking a run at one of 
Alaska’s real success stories: The Alaska Railroad. First they wanted to 
sell it to an Outside company. Now they're trying to put this profitable 
operation under control of the bureaucrats, and cripple its ability to pay its 
own way.

What they can’t or won’t admit Is that the Railroad makes money, 
supports itself, and spurs economic growth primarily because there are 
no politicians involved in its operation. Let’s.keep it.that_wav.

The federal government built the Alaska Railroad more than 80 years 
ago as a way to open up and develop Southcentral and the Interior. In 
1985, it was a government railway hampered by federal bureaucracy 
from fulfilling its potential. When the United States decided to sell the 
line, Alaska wisely stepped in and purchased this vital transportation 
corridor -  with three major conditions: Run the Railroad like_aJ3usiness. 
make sure it pavs it own wav, and keep it Alaskan.

The Alaska Railroad Corporation has done that over the last 12 years, 
earning a record profit in 1995 and 1996. With a mission of service and 
profit, the Railroad has been a creative and active business partner and 
an engine of growth. All without subsidy: The Alaska Railroad_hasn’t 
taken a nickel of state money to ooerate.Qf maintain.iteelL

N ow , tw o b ills  in th e  A laska  Leg is la tu re  w ou ld  
drag  the  R a ilroad  in to  th e  sta te  budget 
b u re a u cra cy , and pull th o u sa n d s  o f a cre s  of prim e 
b u s in e s s  real esta te  into the  sta te  land 
b u re a u cra cy . T h is  is p ro g ress?



The first bill would put the Railroad into the same budget cycle -  with the 
same cumbersome and lengthy political process -  a3 state government 
agencies. At first glance, it’s an appealing idea, especially when the rest 
of the state’s public corporations -  the Permanent Fund, Alaska Housing 
Finance, and the state development bank -  operate under that system.

But the Alaska Railroad is not a passive lender or portfolio manager. It's 
a service business that must react to market changes and_custom9r 
demand as it happens -now. when you need.it -rnot whenihe 
Legislature has time to look into it. The measures before the legislature 
right ntnlfynftake it harder to sign contracts, and add a time-consuming 
political process to your commercial or community business with the 
Railroad.

The second bill would take several thousand acres of developable real 
estate along the line and movefinto the hands of the state Department of 
Natural Resources. Not only would that limit the opportunities for 
development, it would limit the Railroad’s ability to generate the revenue 
that makes it a self-sustaining operation.

Taken together, the current bills, if passed, would cripple an Alaska 
institution that has been an engine of growth for the territory and the state 
for more than 80 years. Help us keep the bureaucrats and politicians out 
of the management olthe Railroad. Bv joining Friends of Alaska’s 
Hailroad. vou can send the message to Juneau that we want to stick to 
the basics: Run the Railroad like a business, keep it self-sustaining, and 
K geC -itA la sk a iL

As a member, you will receive updates on legislation affecting the 
Railroad's ability to do business, with information about whom you need 
to contact in Juneau and how you can reach them. You will also ensure 
that your voice as a business person, community leader, or concerned 
Alaskan will be heard over the din of politicians intent on more 
government in Alaska's business.

Sincerely,

Dana Pruhs 
Chair
F rie n d s o f A la s k a 's  R a ilro a d



B IL L : SB 42  SHORT T IT L E : ALASKA RR  BUDGET AND LAND
B ILL  VERSION:
SPONSOR(S): RULES BY REQUEST OF LEGISLATIVE BUDGET AND AUDIT

CURRENT STATUS: (S )  F IN  STATUS DATE: 0 4 / 1 1 / 9 7

HEARING: (S )  F IN  APR 30  0 8 :0 0  AM SENATE FINANCE 5 3 2  —  TIME CHANGE - -

T IT LE : "An A c t r e l a t i n g  t o  th e  f i s c a l  o p e r a t i o n s  o f  th e  A la s k a  R a i l r o a d  
C o rp o r a t io n  and t o  la n d  a c q u ir e d  by t h e  S t a t e  o f  A la s k a  u n d e r t h e  A la s k a  
R a i l r o a d  T r a n s f e r  A c t o f  19 82  o r  o th e rw is e  a c q u ir e d  f o r  r a i l r o a d  p u rp o s e s : and 
p r o v id in g  f o r  an  e f f e c t i v e  d a t e . "

0 1 / 1 3 /9 7 25 (S ) READ THE F IR ST  TIME - REFERRAL(S)
0 1 / 1 3 /9 7 26 (S ) TRA, STA. F IN
0 1 / 1 4 /9 7 41 (S ) RES REFERRAL ADDED
0 1 / 1 4 /9 7 42 (S ) TRA. STA. RES . F IN
0 2 / 2 1 /9 7 44 7 (S ) TRA RPT 1DP 2NR 1AM
0 2 / 2 1 / 9 7 44 7 (S ) DP : WARD: NR: WILKEN, GREEN AM:LINCOLN
0 2 / 2 1 /9 7 44 7 (S ) FISCAL NOTES (LAW. DNR-2)
0 4 / 0 1 /9 7 91 4 (S ) STA RPT CS 2DP 1NR NEW T ITLE
0 4 / 0 1 / 9 7 9 1 4 (S ) DP : GREEN. WARD: NR: DUNCAN
0 4 / 0 3 /9 7 95 6 (S ) ZERO EN TO CS (LAtO
0 4 / 1 1 / 9 7 1107 (S) RES REFERRAL WAIVED
0 4 / 1 1 /9 7 1107 (s) REFERRED TO FINANCE





0 5 / 0 6 / 9 7 L E G IS L A T IV E TELECO N FEREN CE  NETWORK SYSTEM L T N 1 1 5 0

0 8 : 3 6 : 3 5 P A R T IC IP A N T  L I S T  (T E S T IF IE R S  O N LY ) B Y :J N U

T C N :7 0 7 3 6 SCHEDULED F O R :0 5 / 0 6 / 9 7  0 8 : 0 0  TO 1 0 : 0 0 F O R :A L L

P U B L IC H EA R IN G HOUSE STA TE  A F F A IR S

LO C A T IO N : ANCHORAGE 
HB 5 5 J E F F LOW ENFELS T E S T IF Y

LO C A T IO N : FA IR B A N K S  
HB 5 5  M R . DONALD MCPHEE T E S T IF Y

HB 5 5  M R . D E N N IS W IL F E R T E S T IF Y

HB 5 5  M R . DAVE JOHNSON T E S T IF Y

HB 5 5  M R . JOHN W IL L IA M S T E S T IF Y
YfF t? lT  h /i . v & r ,

LO CA T IO N :M A TSU  
HB 5 5  M R . ERN EST  W. BRANNON T E S T IF Y

0 TF tJ e r
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A l a s k a  R a i l r o a d  C o r p o r a t i o n  

T h o s e  T e s t i f y i n g  o n  H B 5 5

Governor Bill Sheffield, Chairman, Alaska Railroad Corporation (Cell Phone In Whittier) 
Phyllis Johnson, Vice President and General Counsel, Alaska Railroad Corporation 
Bill Hupprich, Associate General Counsel, Alaska Railroad Corporation 

‘-^Brad Phillips, Phillips Cruises (Cell Phone In Whittier)
Jeff Lowenfels, Chairman, Commonwealth North and Yukon Pacific Corporation 
Johne Binkley, Railroad Board Member and Former State Senator 
Dennis Brandon, Vice President, Cook Inlet Region Inc.
Dennis Wilfier, CNR Pipe (Fairbanks)
Ernie Brannon, Former Mayor, Mat-Su Borough
Don McPhee, Fairbanks
Steve Mahay, Talkeetna
Maragret Branson, Seward
Frank Chapados, Fairbanks
Susie Keller, Talkeetna
John Sims, Fairbanks
Dale Lindsey, Railroad Board Member, Seward 
Robert Cacy, Chief Stewart, Alaska Railroad Workers 
Ed Rivera, President, Alaska Railroad Workers
Byron Henshaw, General Chairman, International Association of Machinists and 

Aerospace Workers
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A L A S K A  R A IL R O A D  C O R P O R A T IO N
P.O. Box 107500, Anchorage, Alaska, 99510

F A C S I M I L E  C O V E R  S H E E T

TO : Patrick Lounsbury
Representative Jeannette Jam es Aide

FROM: Bill Sheffield
Chairman, A R R C  Board o f Directors

Executive O ffices
4

D ATE: May 6,1997

No. of Pages (Including cover sheet) J L  

I f  yo u  h a ve  a n y  q u e stio n s o r p ro b le m s w ith tra n sm itta l, p le a se  c a ll (907)265-2414.

Our FAX  number is (907) 268-1456 

MESSAGE:

Attached are the names of several people who would like to testify on HB55 
today. Thank you.

Confidentiality Notice

This transmission is intended only for the use of the person to whom ft ia addressed and may 
contain Information that is privileged and confidential. If you are not the intended recipient, you are 
hereby notified that any disclosure, distribution, cr copying of this transmission or tho Information 
In It Is etHctly prohibited. If you have received this trinsmhwnn in -w , nlease notify ue 
Immediately by telephone, return the original, and retain no copies.' i nanK you.________________

Our phone number is (907) 265-2403. Our fax number is (907) 258-1456.
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M A H A Y ' S

R I V E R B O A T  S E R V I C E
—m a n -  ^

May 3,1997

Representative James 
State of Affairs Committee

Dear Representative James:

This letter is in regards to House Bill 55. I believe that if this bill is 
passed it would eventually destroy the profitability of the Alaska 
Railroad.

I have been working partners with the Alaska Railroad for the past 
twelve years and wish to see operations they stand.

Please be of help In seeing that this bill is defeated.

Sincerely,

Stw . w ,.<M,
Owner/CEO/President

“ S e rv in g  S p o rtB s h e rm e n  S in c e  1 9 7 7 "

Box 705 •  Talkeetna, Alaska 99676 •  (907) 733-2223 * Kox (907) 733-2712



M A R G A R E T  A .  B R A N S O N  
P .O . B O X  271 
S E W A R D , A K  9 9 664  
9 0 7 -2 2 4 -3 2 1 2

R E P R E S E N T A T IV E  J E A N E T T E  J A M E S  
H O U S E  S T A T E  A F F A IR S

R E : H B  55

O N C E  A G A IN  I  M U S T  R E G IS T E R  M Y  O P P O S IT IO N  T O  A  B I L L  W H IC H  A T T E M P T S  
T O  IM P O S E  U N N E C E S S A R Y  A N D  U N D E S IR A B L E  R E S T R IC T IO N S  ON T H E  A L A S K A  
R A IL R O A D .

T H IS  B I L L  IS  D IA M E T R IC A L L Y  A G A IN S T  T H E  S T A T E D  M A J O R IT Y  D E S IR E S  T O  
" P R IV A T IZ E "  C O R R E C T IO N S , T H E  M A R IN E  H IG H W A Y ,  S C H O O L S  A N D  O T H E R  
S T A T E  S E R V IC E S .

T H IS  B I L L  W O U L D  R E S T R IC T  T H E  A B I L I T Y  O F  T H E  A L A S K A  R A IL R O A D  T O  
B O R R O W  M O N E Y  O R  T O  P L A N  O P E R A T IO N S  B E Y O N D  A  Y E A R  A T  A  T IM E .

T H E  R A IL R O A D  IS  A  M A T T E R  O F  G R E A T  P R ID E  T O  T H E  M A J O R IT Y  O F 
A L A S K A N S  A N D  T H IS  C O N T IN U IN G  E F F O R T  T O  T R Y  T O  H A M P E R  IT S  
O P E R A T IO N  IS  E G R E G IO U S .

P L E A S E  N O T E  T H A T  I A M  A L S O  O P P O S E D  T O  T H E  C O M P A N IO N  B I L L  S B 4 2 .

A G A IN ,  T O  P U T  T H E  R A IL R O A D  U N D E R  T H E  E X E C U T IV E  B U D G E T  A C T  IS  
C O N T R A R Y  T O  T H E  IN T E N T  W H E N  T H E  R A IL R O A D  B E C A M E  S T A T E  O W N E D ,
IS  U N N E C E S S A R Y  A N D  M O S T  U N P R O D U C T IV E .
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FAX NUMBER -  224-3809

C OM PANY OR I N D I V I D U A L :

F A C S IM IL E  N U M B E R :

D O C U M EN TS T R A N S M IT T E D :

N U M BER  O F P A G E S  IN C L U D IN G  C O V E R : 

D A T E  (. T IM E  F A C S I M I L E  S E N T : 

IN D I V I D U A L  S E N D IN C  F A C S I M I L E :

T g r ._ T .S T .  A T U R F .  f L g . . T H E  S T  A T E  O F — A T, A S K A

C 90.7J___ 4 6 5  238.1  ---------------------------------------

,BO.UiULJB.ILL NO,. ___________

_ ] ______________________________________

8 : 3 0  A . M .  5 - 3 - 9 7 _______________

M A R G A R E T AN D ER SO N

O TH ER  N O TES  

1 .

O PPO SE HOUSE B I L L  It 55

TO P R I V A T IZ E  A L A S K A  R A IL R O A D  I S  NOT I N  TH E  B ES T 

IN T E R E S T S  OF TH E  S T A T E  OF A L A S K A

THE P R E S E N T  A D M IN IS T R A T IO N  I S  O P E R A T IN G  TH E  R A IL R O A D  

i n  a F IS C A L L Y  R E S P O N S IB L E  M A N N E R .

E C O N O M IC  D E V E LO P M E N T  0 P P 0 R T U » 1 . - „ i .  . . . H L BE G R E A T LY  

D IM I N I S H E D .

I T  I S  NOT IN  T H E  B E S T  IN T E R E S T S  OF TH E  S T A T E  OF A L A S K A  

TO S U B J E C T  TH E  A L A S K A  R A IL R O A D  TO TH E  F L U C T U A T IO N S  

OF TH E  A N N U A L  S T A T E  B U D G E T D E B A T E S .

THE A L A S K A  R A IL R O A D  B ELO N G S TO A L L  TH E  P E O P L E  OF THE 

S T A T E  OF A L A S K A  A N D  SHO ULD  R E M A IN  S O .



TER R Y  M A RTIN
V I C E -C H A IR M A N  

B U D G E T  &  A U D ' I ' C O M M I T T E E

MEMBER 
HOUSE FINANCE COMMITTEE

REPRESENTATIVE J U a s f e a  J & d *  | I e g k M t t r s
MAY 15-JAN 15 258-8169 

716 W. 4TH, SUITE 650 
ANCHORAGE. AK 99504

JAN 15-MAY 15 465-3783 
STATE CAI'ITOI. 

JUNEAU, AK 99801-1182

MEMORANDUM

TO: Representative Jeannette James, Chair 
House State Affairs A

Representative Terry MartinFM:

DATE: February 26,1997

RE: Scheduling of House Bill 55

Introduced at the request of the LB&A Committee, CS for House Bill 
55(Trans) would give the Legislature and the Governor budgeting pow er with 
regards to the Alaska Railroad Corporation. At your earliest convenience 
could you please schedule CS HB 55(Trans), an act relating to the Alaska 
Railroad Corporation(ARRC) and the Executive Budget Act, for a committee 
hearing.

Currently, the ARRC is the only state owned agency, i.e. corporation not 
under A S  37.07, the Executive Budget Act. If you have any questions please 
feel free to call me or my aid Chris Knight at ext. 6587. Thank you for your 
time and I look forward to hearing from you soon.



STATE OF ALASKA BILL NO. CSHB55(TRA)
1997 LEGISLATIVE SESSION
Revision Date:  25-Feb-97______________________________ Dept Affected: Natural Resources_________________

Title: A n  A c t  re la ting  to th e  fisca l o p e ra tio n  o f________ BRU: Resource Development__________

the Alaska Railroad Corporation and to land acquired...______________Com ponent: Land Development_________________

S ponsor -  Rules by Request o f LB&A______________________ _________________________________________________

Requestor: (H)STA________________________________________ C o m p o n e n t S eria l No. ___________ 431

- - ' FISCAL NOTE

Expenditures/Revenues_______________________________________________ (Thousands o f Dollars)

OPERATING EXPENDITURES FY98 FY99 FY00 FY01 FY02 FY03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

C APITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND S O U R C E ________________________ (Thousands o f Dollars)
1002 Federal Receipts - .
1003 GF Match
1004 GF -
1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f any c u rre n t year (FY97) c o s t: $ none

POSITIONS

FULL-TIME 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

AN ALYSIS : (Attach a separate page if n e ce ssa ry )

There is no anticipated fisca l impact for the Division of Land associated with the Transportation committee substitute for H B 55 .

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE  ̂ ^

For further distribution information call the Governor’s Legislative Office Page 0



FISCAL NOTE
S T A T E  O F  A L A S K A  
1997 L E G IS L A T IV E  S E S S IO N
Revision Date: ________25-Feb-97________________________

Title: "An A c t relating to the fiscal operation o f the

Alaska Railroad Corporation and to land acquired ...___________

BILL NO. CSHB55(TRA)

Dept Affected: 

BRU:

Component:

Natural Resources

Management and Administration 

Information Resource Manaaement

Sponsor

R equestor

Rules by Request of LB&A

H/3TPP)

Expenditures/Revenues

C o m p o n e n t Seria l No.

(Thousands of Dollars)

427

OPERATING e x p e n d i t u r e s EY98 " FY99 ■■ ’ y O'O’ i v o i FY02 - FYoS

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING ..................... 0.9 0.0 0.0 0.0 0.0 o.O

|Ca PITAL'SXPEN0ITURE5 TSJB ~o~oT W ITS o.o

w w w ~M |C H A N G E  IN'REVENUES ( ) o o r

FUND SOURCE •w (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match -
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL ‘ ‘ ...... 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f any c u rre n t yea r (FY97) c o s t- $ none

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS : (A ttach a separate  page if n ecessa ry )

There is no anticipated fisca l im pact for the Information R eso u rce  Managem ent com ponent associated with 

the Transportation com m ittee substitute for H B 55 .

/
Prepared by: 
Division:

Carol Carroll, Directoj 
Support Services J

Approved by Com m issi 

Agency:

P hone ; 
D a te :

Date:

465-4730
2 5 -F e b -9 7

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office

|Hb55 Rev 2 /25/97 ) P ag e  I o f I



FISCAL NOTE

R e v is io n  D a t e : ________________________________________________________________________

T i t le :  * . . .re la t in g  to  th e  f is c a l  o p e ra t io n s  o f th e  A la s k a

R a ilro a d  C o rp o ra t io n  a n d  p ro v id in g  fo r  a n  e f fe c t iv e  d a t e . ’ ________________

S p o n s o r : H o u s e  R u le s  C o m m it te e  b y  re g u e s t  o f L B & A

R e q u e s te r : H o u s e  T ra n s p o r ta t io n _________________________________________

STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. CSHB 55 (TRA)
D e p t . A f f e c t e d :

> R U :________________

C o m p o n e n t : ____

D e p a r tm e n t  o f L a w

C iv i l  D iv is io n

G e n e ra l L e g a l S e r v ic e s

E x p e n d itu re s /R e v e n u e s

C O M P O N E N T  S E R IA L  N O . 

(Thousands of Dollars)

2 0 8 7

O P E R A T IN G  E X P E N D IT U R E S F Y  9 8 F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3

P E R S O N A L  S E R V IC E S

T R A V E L

C O N T R A C T U A L

S U P P L IE S

E Q U IP M F N T

L A N D  & S T R U C T U R E S

G R A N T S , C L A IM S

M IS C E L L A N E O U S

0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

T O T A L  O P E R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P IT A L  E X P E N D IT U R E S

IC H A N G E  IN R E V E N U E S "

1 0 0 2  F e d e ra l R e c e ip ts

1 0 0 3  G F  M a tc h

1 0 0 4  G F

1 0 0 5  G F /P ro g ra m  R e c e ip ts

1 0 0 6  G F / M H T IA  

O th e r

0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

T O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E s t im a te  o f a n y  c u r re n t  y e a r  ( F Y 9 7 )  c o s t :  $ 0 . 0

F U L L - T IM E 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

P A R T - T IM E

T E M P O R A R Y

A N A L Y S IS :  (A t t a c h  a  s e p a ra te  p a g e  if  n e c e s s a r y )

C SH B 5 5  (T R A ) w il l  have  n o  f is c a l im p a c t fo r  th e  D e p a rtm e n t o f  L a w .

P re p a re d  b y : 

D iv is io n :

F re d  F is h e r  <r7

A p p ro v e d  b y  C o m m is s io n e r : 

A g e n c y : _____________

A d m in is t r a t iv e  S e r v ic e s  D iv is io n  

B r u c e  M .

P h o n e :.

D a t e : .

D a te :

4 6 5 - 3 6 7 2

2 /2 5 /9 7

2 /2 5 /9 7
D e p a r tm e n t  of L a w

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furthor distribution information, call tho Governor's Logislotivo Olfico

(Rav 10/96) 97fisno.xls/DBR Pago 1 of 1
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HOUSE COMMITTEE RE
*?>

Date Referred to Committee: January 13, 1997

Date of Committee Action: O - ' j j  4*1

The STATE AFFAIRS Committee considered: 
HOUSE BILL NO. 65
“An Act relating to partial-birth abortions.”

FURTHER REFERRALS: Judiciary

1IB 65
PARTIAL-BIRTH ABORTIONS

recommends it be replaced [ J the same title
with the following committee substitute_________________________________________ [ ] a new title

[ ] additional referral to _______________________ Committee
[ | attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (DepM APPROVES PREVIOUS:
f i/f fiscal note(s) ft___________  [ 1 note(s) __________________________

I\ A ^sca  ̂note(s) fj-5£  [ ] zero fiscal note(s)



Alaska State Legislature
House of Representatives

COMMUNITY & REGIONAL AFFAIRS 
RESOURCES
INTERNATIONAL TRADE / TOURISM 
LEGISLATIVE COUNCIL

LABOR & COMMERCE, CHAIRMAN 
MILITARY & VETERANS AFFAIRS, CHAIRMAN

COMMITTEE ASSIGNMENTS:

SESSION:
STATE CAPITOL 
JUNEAU. AK 99801-1182 
PHONE (907) 465-3777 
FAX (907 )465-2819

INTERIM:
10920 EAGLE RIVER ROAD, SUITE 141 
EAGLE RIVER, AK 99577 
PHONE (907) 694 0 9 4 4 - y ^ -  
FAX 694-8949

S P O N S O R  S T A T E M E N T  

H B  6 5

Partial-birth abortions, which typically occur in late-term pregnancies, 
involve the following steps: First, the abortionist locates the baby's leg and 
pulls it into the birth canal; Second, the entire baby is delivered except the 
head; Third, scissors are inserted into the live baby's head and the hole 
enlarged; Fourth, a suction catheter is inserted into the hole and the baby's 
brains are sucked out, thereby collapsing the skull; Finally, the dead baby is 
completely removed.

In testimony before the US House of Representatives Judiciary 
Committee, Nurse Shafer described her experience of partial-birth abortions 
as follows:

"...His little fingers were clasping together. He was kicking his 
feet. All the while his little head was still stuck inside. [The 
doctor takes] a pair of scissors and insert[s] them into the back of 
the baby's head. Then he opened the scissors up. Then he stuck 
the high-powered suction tube into the hole and sucked the 
baby's brains out."

This gruesome and hideous procedure, which but for a few centimeters 
would be punishable as infanticide, would be outlawed by HB 65, as unworthy 
of civilized people. Such behavior coarsens our society, undermines people's 
trust in the medical profession, and blurs the legal distinction between 
abortion and homicide.

HB 65 makes it a felony for a person to perform a partial-birth abortion, 
except where necessary to save the life of the mother. While leaving intact 
the right to all other types of abortion procedures, HB 65 punishes the 
abortionist but not the mother.

Partial-birth abortions are not something that we need in the State of 
Alaska. Your support of I IB 65 is urged.

R e p r e s e n t a t i v e  P e t e  K o t t .



Alaska State Legislature
House of Representatives

LABOR & COMMERCE, CHAIRMAN 
MILITARY a  VETERANS AFFAIRS, CHAIRMAN 
COMMUNITY a  REGIONAL AFFAIRS 
RESOURCES
INTERNATIONAL TRADE / TOURISM 
LEGISLATIVE COUNCIL

COMMITTEE ASSIGNMENTS: INTERIM:
10928 EAGLE RIVER ROAD, SUITE 141 
EAGLE RIVER, AK 99577 ~
PHONE (907) 6 9 4 - 8 9 ^ ^ 5  
FAX 694-8949
SESSION:
STATE CAPITOL 
JUNEAU, AK 99801-1182 
PHONE (907) 465-3777 
FAX (907) 465-2819

S E C T I O N A L  A N A L Y S I S  

H B  6 5

Section 1: Makes partial-birth abortions illegal, except where necessary to save 
the life of the mother; exempts the mother from prosecution; defines "partial- 
birth abortion as the act of partially vaginally delivering a living fetus before 
killing it and completing the delivery.

*8®
c*

R e p r e s e n t a t i v e  P e t e  K o t t



Alaska State Legislature
House of Representatives

INTERNATIONAL TRADE / TOURISM 
LEGISLATIVE COUNCIL

COMMUNITY & REGIONAL AFFAIRS 
RESOURCES

LABOR & COMMERCE, CHAIRMAN 
MILITARY & VETERANS AFFAIRS, CHAIRMAN

COMMITTEE ASSIGNMENTS:

SESSION:
STATE CAPITOL 
JUNEAU, AK 99801-1102 
PHONE (907) 465-3777 
FAX (907) 465-2819

INTERIM:
10926 EAGLE RIVER ROAD, SUITE 141 
EAGLE RIVER, AK 99577 
PHONE (907) 694-8944 
FAX 694-894 IS

TO: Representative Jeannette James 
Chair
House State

FROM: Represen tatyve/Pete Jfw k  
Chair v j. _
House Rules Committee

DATE: January 16, 1996

RE: Hearing Request; HB 65

I respectfully request that you schedule, at your earliest convenience, 
HB 65 for a hearing before the House State Affairs Committee. I enclose 
herewith a copy of the bill, a Sponsor Statement, a Sectional Analysis, and 
some backup material. Fiscal notes have been ordered from the Department 
of Law, the Court System, the Department of Corrections, and the Department 
of Public Safety.

HB 65 would prohibit partial-birth abortions in the State of Alaska, 
except where necessary to save the life of the mother. All other forms of 
abortion remain unaffected by this bill, and mothers are specifically exempted 
from prosecution.

I request that the hearing be teleconferenced from Anchorage,
Fairbanks, and the Mat-Su.

Thank you for your kind consideration of this matter.



F e b - 2 0 - 9 7  0 0 : 1 2  S .  L y n n  H o r n b e l n ,  M D 9 0 7  2 7 2 - 0 2 6 9 P .  0 2

1200 AIRPORT HEIGHTS DRIVE, SUITE 278 
ANCHORAGE, ALASKA 99300 

TELEPHONE! (007) 272-3306 
FAX: (907) 272-0209

F e b r u a r y  16 ,  1997

R e g a r d i n g :  H .B . 65 

D e a r  R e p r e s e n t a t i v e  K o t t :

I  am a  p h y s i c i a n  i n  p r i v a t e  p r a c t i c e  s p e c i a l i z i n g  i n  f a m i l y  
m e d i c i n e .  I  a g r e e  t h a t  p a r t i a l  b i r t h  a b o r t i o n s  s h o u l d  b e  o u t l a w e d  
i n  A l a s k a  a s  s t a t e d  i n  S e c t i o n  1 8 . 1 6 . 0 5 0 .  T h i s  i s  n o t  t h e  o n l y  
m e th o d  a v a i l a b l e  f o r  i n d u c i n g  a b o r t i o n  i n  t h e  2nd  a n d  3 r d  
t r i m e s t e r .

As y o u  a l r e a d y  know, t h i s  p r o c e d u r e  i s  u s e d  i n  l a t e  t e r m  p r e g n a n c y  
j u s t  p r i o r  t o  a n d  b e y o n d  g e s t a t i o n a l  a g e  v i a b i l i t y . l t  p r o b a b l y  i s  
n o t  s u c c e s s f u l  e a r l i e r  b e c a u s e  t h e  b a b y ' s  s in e w s  a r e  t o o  d e l i c a t e  
t o  t o l e r a t e  t h e  t r a c t i o n  r e q u i r e d  t o  p u l l  t h e  l o w e r  e x t r e m i t i e s  an d  
t r u n k  o u t  o f  t h e  u t e r u s  a n d  v a g i n a l  c a n a l .  T he  b a b y  i s  
i n t e n t i o n a l l y  r o t a t e d  i n t o  b r e a c h  p o s i t i o n ,  e x t r a c t e d  t h r o u g h  t h e  
b i r t h  c a n a l ,  w i t h  t h e  h e a d  l a s t  r e m a i n i n g  w i t h i n  t h e  c a n a l  ( o f t e n  
f o r c i b l y  h e l d  w i t h i n )  t o  p e r f o r m  t h e  c r a n i a l  e v a c u a t i o n  t h a t  
t e r m i n a t e s  t h e  b a b y ' s  l i f e  f u n c t i o n s .

T h i s  p r o c e d u r e  h a s  m e t w i t h  p r o f o u n d  c o n t r o v e r s y  b y  m e d i c a l  
p r o f e s s i o n a l s  a n d  t h e  g e n e r a l  p u b l i c  a l i k e  b e c a u s e  o f  i t s  s h o c k i n g  
v i o l e n c e  a n d  a p p e a r a n c e  o f  b e i n g  i n f a n t i c i d e .  T h i s  p r o c e d u r e  i s  n o t  
t h e  s o l e  m e th o d  o f  a c h i e v i n g  l a t e  t e r m  a b o r t i o n .  T h e r e  a r e  o t h e r  
m e th o d s  a v a i l a b l e  w h ic h  h a v e  b e e n  p r a c t i c e d  f o r  many y e a r s  b e f o r e  
t h i s  p r o c e d u r e  was d e v e l o p e d .  T h e s e  a r e  a s  s a f e ,  a n d  p o s s i b l y  
s a f e r ,  f o r  t h e  m o t h e r .  B a n n in g  p a r t i a l  b i r t h  a b o r t i o n s  w o u ld  s t i l l  
p r e s e r v e  t h e  h e a l t h  o f  t h e  m o th e r  a n d  b e  p r o t e c t i v e  o f  h e r  r i g h t s .

P l e a s e  s u s t a i n  a  b a n  o n  p a r t i a l  b i r t h  a b o r t i o n  i n  A l a s k a .

S i n c e r e l y  y o u r s ,
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C h a i r m a n ,  Subcomnuct.ee on che Const itu tio n

C o m m i t t e e  on the J u di ci ar y

U.S. H o u s e  of R e p r e s e n t a t i v e s

2138 R a y b u r n  House O f f i c e  Bldg.

W a s h i n g t o n ,  D.C. 20 515 -6 2 1 6

|sAa-£r\a£ on 

t> r - M a H i n  

V A o sK el I

Dear R e p r e s e n t a t i v e  Canady:

We h av e r ece ive d your JuLy 7 letter o u t l i n i n g  a l l e g a t i o n s  of i n a c cu ra ci e s  

in a J u l y  5, 1993, story in American Medical N e w s . " S h o c k - t a c t i c  ads target 

l a t e - t e r m  a bo r c i o n  p ro ce d u r e ."

You n o t ed  that in public testimony before your c o m m it te e,  A M N e w s  is 

a L l e g e d  to have q uo t e d  phys ici ans  out of co ntext. You a l s o  noted that one 

su c h  p h y s i c i a n  s ub mit ted  t estimony con te n d i n g that AM New s m i s r e p r e s e n t e d  his 

s t a t e m e n t s .  We a p p r e c i a t e  your offer of the o p p o r t u n i t y  to r es pon d to these 

a c c u s a t i o n s ,  w h i c h  no w are part of the p e rm ane nt s u b c o m m i t t e e  record.

A H N e w s  stands behind che accuracy of the report cited in the t es tim ony .

T h e  re p o rc  was complete, fair, and balanced. T he  com m e n t s and p o s i t io ns  

e x p r e s s e d  by those int erv iew ed and quoted were  rep orc ed a c c u r a t e l y  and in­

co n t ex t .  T he  report was based on extensive r ese a r ch  and i n te r v i e w s  with 

e x p e r t s  on both sides of the abortion debate, inc lud ing  i nt er vi e w s  with two 

p h y s i c i a n s  who p er fo r m  the procedure in qu estion.

We h av e full d o c u m e n t a t i o n  of these interviews, i n c l u d i n g  tape r ec o r d i n g s  

and t r a n s c r i p t s .  Enc l o s ed  is a transcript of the c o n t e s t e d  q u o te s that r el at e  

to the a l l e g a t i o n s  of inaccuracies made against AMNews.

Let m e  also n ote that in the two years since p u b l i c a t i o n  of o ur  story, 

n e i t h e r  the o r g a n i z a t i o n  nor the physician who c o m p l a i n e d  about the report in 

t e s t i m o n y  to your c o mm i t t e e  has contacted the re por te r or a n y  e d i t o r  at AMN ew s 

to c o m p l a i n  about it. AMN ews  has a lon gstanding r e p u t a t i o n  for balance, 

f a i r n e s s  and a c c u r a c y  in reporting, including re p o r t in g on a bo r t i o n ,  an issue 

that is as d i v i s i v e  w i t h i n  m edicine as it is w i th in  s o ci e t y  in ge ner al . We 

b e l i e v e  that the story in que sti on comports e n t i r e l y  wi t h  that r ep u t a t io n.

T h a n k  you for your letter and the o pp or t u n i t y  to c l a r i f y  this matter.

R e s p e c t f u l l y  ^qju.

B a r b aa r b a r a  B o ls e n  

E d it o r

A t t a c h m e n t



A r t e f i c a n  J n r a v ' $ t ' r i p T -  1 ,

R e l e v a n t  portions of r e c o r d e d  i n t e r v i e w  w i t h  M a r t i n  Haskel l, MD:

AMN: Let's calk first a bo ut  w h e t h e r  or not the fetus is dead b ef or eha nd. ..

/  "------------------------
H as k e l l :  No it's not. No, it's rea l l y  n o t . J A  percent age  are for various

n u m D e rs  or reasons. Some j u s t  b e c au s e  t h e  s t r e s s  —  i n t r a u t e r i n e  s t r e s s
du r i n g,  you know, the two d ay s  that the c e r v i x  is being d ilated. So m e t i me s the

m e m b r a n e s  rupture and it t ak es a very small superficial i n f e ct io n to kill a

fetus in utero wh e n  the m e m b r a n e s  are broken. And so in ray case, I w ould  think

p r o b a b l y  about a third of c h o s e are d e f i n i t e l y  are (sic) dead b efo re  I___________

a c t u a l l y  start to remov e the f e t u 3 . ( And p ro ba b l y  the oth er t wo -t h i r d s  are n o t ^

AMN: Is the skull p r o c e d u r e  a l s o  do ne  to m ak e  sure that the fetus is dead so 

y o u' r e  not going to have  the p r o b l e m  of a live birth?

H a s k el l :  It's imm aterial. If yo u c an't  get it out, you can't get it out.

AMN: I mean, you c ou ld n' t  d i l a t e  fur ther? Or is that riskier?

H a sk e l l :  Well, you c oul d d i l a t e  f u r t h er  o ve r a period of days.

AMN: W ou ld  thac just m a k e  it... w o ul d  it go fro m a 3-day p r o c e d u r e  to a A- or

a 5-?

H a s k e l l :  Exactly. The  p oin t her e is to ef f e ct  a safe legal a b o r ti on .  I mean, 

you c o u l d say the same t h i n g  a b o u t  the D&E procedure. You know, w hy  do you do 

the D&E  pr ocedure? W hy  do you c r u s h  the fetus up inside Che w o m b !  To kill it 

b e f or e  you take it out?

Well, that h app ens , yes. But chet's not w h y  you do it. You do it to get it 

out. I could do che same t h i n g  w i t h  a D &E procedure. I c ou ld put d i l a pa n  in 

for four or five days and  say I'm d o i n g  a D&E p rocedure and the fetus could 

ju9t fall out. But tha t's  not r e a l l y  the point. Th e point here is yo u' r e  

a t t e m p t i n g  to do an a b o r t i o n .  And that's the goal of you r work, is to corapLece 

an a b o r ti on .  Not to see h o w  do I m a n i p u l a t e  the situa tio n so that I get a live 

b i r t h  instead.

A H H , w r a p p i n g  up the . l e r v i e w !  I w a n t e d  to mak e sure I have bot h you and

(Dr.) Mc M a h o n saying 'No' then. That this is m i s i n f o r m a t io n,  t hes e letters to

the e d i t o r  saying it's o n l y  d on e  whe n the baby's a lrea dy dead, in case of 

fetal dem i s e and you h a v e  to do an au top sy.  But some of them a re saying 

t h e y ' r e  g ett ing  that i n f o r m a t i o n  from  NAF. Have you talk ed to B ar ba r a  R a dfo rd 

or a n y o n e  over there? I c a l l e d  Ba rb a r a  and she caLled back, but I haven't 

g o t t e n  back to her.

H as k e l l :  Well, I had h e a r d  that they w er e  giv in g that i n f o rm at i o n , som e b o dy  

o v e r  there might be g i v i n g  i n fo r m a t i o n  like chat out. T he peo pL e that staff 

che N AF  of fic e are not m e d i c a l  people. And m a n y  of them wh e n  I ga ve  m y  paper, 

m a n y  of chem came in, I l e a r n e d  later, to w a tc h  my paper b ec au s e  m a n y  of them 

ha ve  n e v e r  seen an a b o r t i o n  p e r f o r m e d  of any kind.

AMN: Did you also show a v i d e o  w hen you did that?
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U a a k e i l :  Yeah. I taped a proce dur e a coup le of years ago, a very b rie f video 

t hat s i m p l y  show ed the technique. The oLd story about a pictu re' s w o r t h  a 
t h o u s a n d  words.

AMN: As Nat ion al Right to Life will tell you.

H a s k e l l :  A f t e r w a r d s  they wer e just amazed. T hey just had no idea. A n d  here 

t h e y ' r e  rabid s up p o r t e r s  of abortion. T h e y  wo r k  in che office there.

A n d . . . s o m e  of the m have n e v e r  seen one performed...

C o m m e n t s  on e l e c t i v e  vs. n o n - e l e c t i v e  abortions:

U a a k e l l :  And I'll be q ui t e  frank: most of my abortions are e l e c t i v e  in chat 

2 0 — 2A w e e k  range... In my particu lar  case, probably 202 are for g en e t i c  

r e a s o n s .  And the o ther  802 are purely elective...



FACT SHEET: PARTIAL-BERTH ABORTIONS 
MEDICALLY NECESSARY?

Those who oppose the Partial Birth Abortion Ban Act (HR 1833) sometimes claim that partial 
birth abortions are necessary to preserve a mother’s health or future ability to have children. The 
medical evidence to the contrary is overwhelming:
— Dr. Pamela E. Smith. Director of Medical Education, Department of Obstetrics and 
Gvnecoloay, Mt. Sinai Hospital, Chicago testified before the U.S. Senate: “There are absolutely 
no obstetrical situations encountered in this country which require a partially delivered human 
fetus to be destroyed to preserve the life or health of the mother.” [Senate hearing record, p. 82]

-Dr. Harlan R. Giles, a professor of “high-risk” obstetrics and perinatology at the Medical 
Collece of Pennsylvania, performs abortions by a variety of procedures up until “viability ” In 
sworn testimony in the U.S. Federal District Court for the Southern District of Ohio (Nov. 13, 
1995), Professor Giles said:

[.After 23 weeks], I don’t think there are any maternal conditions that I’m aware of that 
mandate ending the pregnancy that also require that the fetus be dead or that the fetal life 
be terminated. In my experience for 20 years, one can deliver these fetuses either 
vcginally, or by Cesarean section for that matter, depending on the choice of the parents 
with informed consent. . . But there's no reason these fetuses cannot be delivered intact 
vaginally after a miniature labor, if you will, and be at least assessed at birth and given the 
benefit of the doubt, [transcript, p. 240],
.And 1 cannot think of a fetal condition or malformation, no matter how severe, that 
actually causes harm or risk to the mother of continuing the pregnancy. I guess one 
extremely rare example might be a partial hvdatidiform mole. But that’s a one in a million 
situation. In most cases mothers [are] carrying an abnormal fetus such as with Down’s 
syndrome, anencephalv, the absence of a brain itself, dwarfism. Other severe even lethal 
chromosome abnormalities, those mothers if you follow their pregnancy have no higher 
risk of pregnancy complications than for any other mother who’s progressing to term for a 
delivery, [transcript 241-42]

-Some claim partial birch abortion is needed when a baby suffers from severe hydrocephalus 
(enlargement of the head due to excess fluid on the brain). But an eminent authority on such
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matters. Dr. Watson A. Bowes. Jr., professor of obstetrics and gynecology at the University of 
North Carolina, and co-editor of the Obstetrical and Gynecological Survey, wrote to 
Congressman Canady:

Critics of your bill who say that this legislation will prevent doctors from performing 
certain procedures which are standard of care, such as ccphalocentesis (removal of fluid 
from the enlarged head of a fetus with the most severe form of hydrocephalus) are 
mistaken. In such a procedure a needle is inserted with ultrasound guidance through the 
mother’s abdomen into the uterus, and then into the enlarged ventricle of the brain (the 
space containing cerebrospinal fluid). Fluid is then withdrawn which results in reduction of 
the size in the head so that delivery can occur. This procedure is not intended to kill the 
fetus, and, in fact, is usually associated with the birth of a live infant

--Dr. James Jones, chairman of the department of obstetrics and gynecology at the New York 
Medical College, has stated that he “can’t think of any situation where you would have to carry­
out a specific, direct attack on the fetus.” With regard to the partial birth procedure, he said that 
he “can’t imagine that being an indicated procedure for the saving of a life or well-being of the 
mother.” [CatholicNew York, 5/2/96]
—In an article in the American M edical News [’’Outlawing abortion method,” 1 1/20/1995], Dr. 
Warren Hern, late-term abortion provider and author of the nation’s most widely used textbook 
on late-term abortions said of the partial birth procedure- “You really can't defend it. .1 would 
dispute any statement that this is the safest procedure to use." He noted that turning the fetus to 
a breech position is “potentially dangerous,” and added- “You have to be concerned about causing 
amniotic fluid embolism or placental abruption if you do that.”

-The .American Medical Association’s legislative council voted unanimously to recomend that the 
AMA endorse the Partial Birth Abortion Ban Act. While the entire AMA remained neutral on the 
act, the council concluded that the procedure is “not a recognized medical technique.” “almost 
does not exist in the medical literature.” and is a “basically repulsive” procedure. [Congress Daily. 
10/10/95, p. 11.
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"...They will rip your bodies to shreds and you could never have another baby even 
though the baby you were carrying couldn't live.”

President Clinton, as to why partial birth abortion must remain available.

The Physicians' Ad-hoc Coalition for Truth (PHACT) about partial-birth abortion brings 
together experts in the fields of obstetrics and gynecology, perinatology and fetal and 
maternal medicine for one purpose: to bring the medical facts to bear on the public 
policy debate over partial-birth abortion.
As practitioners and teachers of a medical specialty that must, at all times, be responsible 
for the well-being of two patients —  mother and child —  we feel compelled to take this 
course of action in order to counter the very widespread and dangerous misstatements, 
misperceptions and outright distortions surrounding this procedure.
The most serious such distortion is the claim, now endorsed by President Clinton, that a 
partial-birth abortion can be medically necessary to protect the health of a women 
carrying a child diagnosed with severe genetic disabilities, and to also protect that 
woman's future fertility and ability to carry other children.
There is no medical basis for such an assertion. Given the many potential risks the 
procedure entails for the mother, far from ever being medically indicated, partial-birth 
abortion is actually counter-indicated. Far from ever being a medical necessity, partial- 
birth abortion is not even a procedure recognized by the medical community, including 
the American College of Obstetricians and Gynecologists. Statements by practitioners of 
partial-birth abortion indicate that the vast majority of such procedures are elective in 
nature. There is only one reason to ever consider the partial-birth abortion procedure 
"necessary:" to ensure the delivery of a dead child rather than a living one.
Because of the dangers posed to women, the distortions regarding the so-called "medical 
necessity" of partial-birth abortion must not be allowed to stand. Already we have seen 
the harm done to women by other false statements made by those who defend partial- 
birth abortions. Proponents of partial-birth abortion have claimed, for example, that the 
anesthesia given the woman kills the child in her womb even before the procedure 
begins. Though leading experts in the field of anesthesiology have repeatedly denounced 
this claim, the media have repeated it often enough to frighten some pregnant women in 
need of surgery. The medical community's efforts to dispel this lie have gone largely 
unrcportcd.
As members of the Physicians' Ad-hoc Coalition for Truth (PHACT) about Partial—
Birth Abortion, we will take every opportunity presented to correct the misinformation 
and educate the public as to the medical facts regarding the partial-birth abortion 
procedure. We ask our fellow professionals in the field of journalism and 
communications in particular to give these facts the attention they deserve by reporting 
them in a clear, evenhanded and objective fashion.

1150 South Washington Street 7/24/96 
Suite 230
Alexandria, VA 22314 
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Gene Tame, Michelle Powers
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SCIENC E F A C T  VS. SCIENCE FICTIO N: 

DOCTORS R E PO R T  THE M ED ICA L FACTS 
ABOUT PA R T IA L -B IR T H  ABORTION

”People deserve to know that the partial-birth abortion is never medically 
indicated either to save the health o f a woman or preserve her future fe rtility." 

Dr. Nancy Romer, FACOG, Chairman, Dept, o f Obstetrics and 
Gynecology, M iam i Valley Hospital, Ohio

(Following are highlights from a July 24 Congressional Briefing by the Physicians' 
Ad-hoc Coalition for Truth (PHACT) about partial-birth abortion):

On the Claimed "Medical Necessity " o f this Procedure:

"I am insulted to be told that I am tearing women's bodies apart by not doing this 
procedure. I am not. ..A s  physicians, we can no longer stand by while abortion 
advocates, the President of the United States and newspapers and television shows 
continue to repeat false medical claims to members of Congress and to the public."

—  Dr. Nancy Romer

"This procedure is currently not an accepted medical procedure. A  search of 
medical literature reveals no mention of this procedure and there is no critically 
evaluated or peer review journal that describes this procedure. ...There is currently 
also no peer review or accountability of this procedure. It is currently being 
performed by a physician with no obstetric training in an outpatient facility behind 
closed doors and no peer review."

—  Dr. Nancy Romer

On Claims that Unborn Children with Certain Disabilities M ust be Aborted by 
the P artia l-B irth  Method to Preserve Their Mother's Health or Fertility.

In vetoing the Partial-Birth Abortion Ban, President Clinton showcased the stories 
of 5 women who, he said "had to make a life-saving —  certainly, health 
saving —  but still tragic decision" to have partial-birth abortions, given the severe 
disabilities suffered by the children they carried. He said that "their own lives, 
their health, and in some cases their capacity to have children in the future were in 
danger" on account of these children. Six weeks later, the President defended the 
necessity of partial-birth abortion on the grounds that, without it, these women 
would be "eviscerated," their bodies "rippcd...to shreds and you could never have 
another baby, even though the baby you were carrying couldn't live." The 
conditions suffered by the aborted children included: hydrocephalus, 
polyhydramnios, Trisomy 13, and anencephaly.

Responding to these specific claims, medical experts from PHACT made clear:

1. "[TJhcsc are honest women who were sadly misinformed and whose decision to 
have a partial birth abortion was based on a great deal o f misinformation."

—  Dr. Joseph DeCook



2. "[T]he presence of fetal disabilities or fetal anomalies arc not a reason to have a 
termination of pregnancy to preserve the life of the mother."

—  Dr. Curtis Cook

3. Regarding "a genetic abnormality where there is an extra chromosome or a Trisomy..1These 
abnormalities do not pose a risk to the mother per se, do not require early delivery, and can 
be safely delivered vaginally by methods that we use on a regular basis."

—  Dr. Curtis Cook

4. Regarding "hydrocephalus...excessive cerebral-spinal fluid... that causes a very large­
shaped head in proportion to the rest of the body. ...These patients can be safely delivered by 
cesarean section. They can even be delivered safely vaginally. We can do that by first 
decompressing some of the fluid around the baby's head. ..Again, the baby can be delivered 
safely, without a risk to the mother, and without a risk to her fertility."

Dr. Curtis Cook

5. Regarding "polyhydramnios.. .a n  excessive amount of amniotic fluid around the baby.
...They can be delivered vaginally, safely, and in the need for it in such situations, a cesarean 
section can be performed."

—  Dr. Curtis Cook 

On Claims fo r the "Safety " o f the P artial-B irth  Abortion Procedure

—  "[The procedure] sounds like science fiction. It ought to be science fiction!"

"It is a maverick medical procedure made up by maverick doctors for the 
purpose o f delivering a dead fetus."

—  Dr. Joseph DeCook

1. "Dilation [forcible opening] of the cervix" —  the first step —  risks creating the condition 
o f "incompetent cervix," which is "the main cause of subsequent infertility." It also risks 
"infection of the mother" given that the uterus is a "non-sterile environment" exposed by 
dilation.

—  Dr. Joseph DeCook

2. "Podalic version" —  reaching into the uterus to pull the baby feet first through the cervix -  
-  the second step—  is a very dangerous procedure," "frightening" because of the chance that 
it might "rupture" or "tear the uterus." This is the "reason this was abandoned 30 or more 

years ago."
There is also the danger of "perforating the uterus" with the instrument used to grab the 

baby’s leg.
- -  Dr. Joseph DeCook

3. The third step of partial-birth abortion — "putting the scissors through the cortical 
magnum, spread them and out comes the brain" —  is extremely dangerous given that this step 
exposes "sharp shards of bone," which, if  scraped against the uterus, with its "immense blood 
supply" would cause "deep shock in 3 or 4 minutes" and would "totally pump out [the 
mother's] blood supply in ten minutes."

—  Dr. Joseph DeCook
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MEHTA ADVISORY

PHYSICIANS' CONGRESSIONAL BRIEFING TODAY 
IN ADVANCE OF PARTIAL BIRTH ABORTION VETO OVERRIDE

Nancy Romer, M.D.
Fellow . American College o f  
Obstetricians & Gynecologists 
C linical Professor. Ob/Gyn 
Wright State University 
Chairman. Dept, o f  Ob/Gyn, 
Miami Valley Hospital, OH

President Clinton has publicly endorsed the medical conclusion that women carrying children 
diagnosed with certain severe genetic abnormalities have no medical choice but partial birth 
abortion. He has stated that without partial birth abortion, a mother of such a child risks 
having her body.ripped "to shreds," with the result that "you can never have another baby 
even though the baby you were carrying couldn't live."
Women who've been in this situation, yet did not have the partial birth abortion, are 
concerned about the President's medical misstatements and inaccurate claims, which are 
potentially dangerous to women and their children. These women will also brief 
Congressional Members.

Pameln Smith, M .D.
Director o f  Medical Education 
Dept, o f  Obstetrics & Gynecology 
ML Sinai Medical Center, 
Chicago. IL  
Member. Associatiof o f 
Professors o f  Ob/Gvn

WHAT: Leading doctors in the fields of obstetrics and perinatology have formed the
Physicians' Ad-hoc Coalition for Truth (PHACT) about Partial Birth Abortion. 
Physicians from the coalition will brief members of Congress on the medical facts 
regarding the procedure: that partial birth abortion is never medically indicated for 
women, even in cases of severe fetal abnormality; it is not even a procedure 
recognized by the medical community or the American College of Obstetricians 
and Gynecologists (ACOG).

James Jones, M.D. 
Professor/Chair, Ob/Gyn 
New York  Medical College 
Chair. Ob'Gyn 
St. Vincent's Hospital & 
Medical Center, NYC

Curtis R. Cook. M .D. 
Maternal Fetal Medicine 
Buttcnvorth Hospital 
Michigan State College o f 
Human Medicine

Joseph L. DeCook. M .D. 
Fellow , American College o f 
Obstetricians & Gynecologists

W illiam  Stalter, M .D 
C linical Associate Professor, 
Obstetrics &  Gynecology 
Wright Stale University. OH

Bernard Nathanson. M .D. 
Visiting Scholar 
Center fo r Clinical & 
Research Ethics 
Vanderbilt University

1150 South Washington Street 
Suite 230
Alexandria, VA 223314

WHO: Members from PHACT who will conduct the briefing are Dr. Curtis Cook,
Maternal Fetal Medicine, Buttcrsworth Hospital, Michigan State College of Human 
Medicine; Dr. Nancy Romer, fellow ACOG, clinical professor in Dept, of 
Ob/Gyn at Wright State University School of Medicine, and Chair, Dept of 
Ob/Gyn of Miami Valley Hospital (both in Dayton, OH); Dr. Joseph L. DeCook, 
Fellow, American College of Obstetricians and Gynecologists, Grand Rapids, MI.
The physicians will be joined by five women who found they were carrying 
children with conditions incompatible with life outside the womb, such as 
anaccphaiy, Trisomy, enccphalocclcs and body stalk anomaly. None of these 
women had an abortion, and none suffered serious health consequences or saw 
their fertility impaired. They will share their personal experiences, and release 
correspondence to President Clinton seeking a meeting to correct the President's 
medical misstatements.
Representatives Charles Canady (R-FL), author of the Partial Birth Abortion 
Ban Act, and Tom Coburn (R-OK), himself a practicing ob/gyn, will host the 
briefing.

WHEN: Wednesday, July 24, 1996, 2 - 3 p.m
WHERE: Room 2237 Rayburn House Office Building 
CONTACT: Gene Tame or Michelle Powers (703) 683-5004
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Doctors 
deny health 
value of late 
abortions
By Julia Duin
tug WASHINGTON TIMES

P resid en t Clinton is p reach in g  
m edical nonsense by c la im in g  th a t 
a form o f lace-term  ab o rtio n  pro­
tects a m o th e r’s h ea lth  o r  fertility, 
th ree  physicians said  yesterday.

"So m any physicians like m yself 
w atch in d isb e lie f as  fa lse  m edical 
facts about p a rtia l-b ir th  abo rtions 
g e t  c i r c u la te d  in  th e  p u b lic  
square," Dr. N ancy R om er, a  Day­
ton, Ohio, o b ste tric ian , sa id  a t a  
b riefing  to announce th e  founding 
of the Physic:ans A d-hoc Coalition 
for Truth (Phact).

“ In fact," she said, “th e re 's  a lot 
o f evidence they m ay do harm  to 
women."

Phact, to be based  in A lexan- j 
d r ia , a im s  to c o u n te r a c t  pro- 
choice claim s abou t p a rtia l-b irth  
abortion, in w hich a d o c to r deliv­
e rs  an unborn  ch ild  fee t f ir s t  up to 
its neck, p u n c tu re s  th e  skull and 
sucks out the  brain .

She and two M ich igan  doctors J 
said they w ere m ost in cen sed  by . 
the p residen t's  c la im  th a t such  ! 
abortions a re  m ed ica lly  n ec essa ry  j 
for m others o f d efo rm ed  ch ildren.

Mr. Clinton m ade th is  a rg u m e n t I 
! in his April 10 veto s ta te m e n t on I 

the P artia l B irth  A bortion  Ban i 
Act. The cerem ony  fea tu re d  five ! 
women who said  they  underw en t | 
such abortions for h ea lth  reasons, i

"T hese w ere h onest w om en who ! 
w ere sadly m isinform ed." said Dr. j 
Joseph DeCook, a  G ra n d  Rapids, : 
Mich., obste trician . "T h e re  is no 
lite ra tu re  th a t te s t if ie s  to the 
safety  of p artia l-b irth  abortion . I t’s 
a m averick p ro ce d u re  dev ised  by 
m averick doctors w ho w ish to d e ­
liver a dead  fetus."

Instead o f p ro tec tin g  a woman's 
fertility, such ab o rtio n s en d an g er 
it by using m ethods th a t could lead : 
to an infection, ca u s in g  sterility, 
Dr. DeCook said.

H e also  said tha t draw ing out 
th e  child  in a b reech  position “is a 
very  dangerous procedure, and 

, you could te a r  the uterus." H e said 
i a  ru p tu re d  u terus could cause the 

m o th e r to b leed to death  in 10 m in­
u tes.

T h e  punctu ring  of the ch ild ’s 
sku ll also  produces bone sh a rd s 
th a t could  punctu re  the u terus.

“ I t  sounds like science fiction," 
Dr. DeCook said. "It's not taugh t in 
any  resid en cy  program  in the  
country.”

Jo in ing  the doctors w ere five 
w om en who said they elected not 
to ab o r t w hen they discovered they 
w ere  ca rry in g  deform ed ch ildren .

Am ong them  was Whitney Goin, 
w ho w as w ith h er husband, B ruce. 
T h e  O rlando, Fla., couple arrived  
ho ld ing  th e ir  10-month-old son, 
Andrew , whom  doctors offered  to 
a b o r t w hen they learned he would 
be b o m  w ith  several vital o rg an s 
o u ts id e  his body.

T he child, who cooed an d  g u r­
g led  w hile M rs. Goin spoke, has 
u n d erg o n e  m any painful s u rg e r ­
ies an d  eigh t blood transfu sions, 
sh e  said, as the organs, one by  one, 
have been  in se rted  into his body.

“T h e  w orst-case scenario s th a t 
w ere  pain ted  by the doctors d id  not 
com e to fru ition , and  we a re  th a n k ­
ful th a t o u r son w as allowed the 
o p p o rtu n ity  to fight," she  said. 
"M y ab ility  to have m ore ch ild ren  
w as no t affected  a t all."

T h e  o th e r  four women, w ho have 
req u e s ted  a m eeting  with th e  p re s ­
iden t. displayed photos of ch ild ren  
who died.

S everal said th e ir  conditions 
w ere  s im ila r to those of the  w om en 
w ith  w hom  Mr. Clinton spoke.



N A N C Y  G .  R O M E R ,  M . D .
1126 South Main Street 
Dayton, Ohio 45409
Telephone 222-0297

Douglas Johnson 
National Right to Life

May 28. 1996

Dear Mr. Johnson.

This is in reference to our conversation in regards to the 60 Minutes program on 
late term abortions. Lisa Binns of 60 Minutes called me on Friday April 26 and 
we spoke for approximately 45 minytes. I made several points in regard to late 
term abortions:

1. A handicapped fetus is not a threat to the mother's life. Ms. Binns 
suggested that a fetus with anencephaly has a higher risk of intrauterine death 
and this presents a risk to the mother. I told her that intrauterine fetal death 
under any circumstances is not a medical emergency and can be treated in a 
few days. Once the fetus dies partial birth abortion ban does not apply.

2. If a mother has a serious medical condition what is required is 
separation of the fetus from the mother not feta! death. This can bs 
accomplished in several ways, either through induction of labor or cesarean 
section.

3. There are safe alternatives to partial birth abortion. I FAXed her a 
copy of Dr. Warren Hearn's article where he described his method of second 
trimester terminations. He injects the fetal heart with digoxin on day two to allow 
fetal death. On day three he documents fetal death and again now that the fetus 
is dead the law no longer applies. I can fax this article to you if you do not have 
it.

While I was out of the country May 1-10 Ms. Binns called to speak to me. I 
returned her call on May 14. She said she had a quick question. "Do you 
personally know of any physicians who would electively terminate a healthy fetus 
in a healthy mother past viability." I answered yes that I personally had a patient 
that Dr. Haskell had done an abortion on at 26 weeks. She argued that was not 
really-viable and we debated viability. She then asked "Do you personally know 
of any physician who terminated a healthy fetus in a healthy mother at term?" I 
said Dr. McMahon had reported terminating babies with cleft lip and cleft palate. 
She suggested these were not healthy. I said they were not PERFECT but 
arguably healthy. Then I said M So what your asking is do I personally know of



any physician who has terminated a PERFECT baby in a PERFECT mother at term? The answer is no."
I hope this is of some help to you and apologize for taking so long to respond. If I can be of further help or answer any questions please don’t hesitate to call.
Sincerely,

Nancy ̂  Romer. M.D.
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Janmuy 29, 19?7 . . . .

Dear Dr. Frigbl,ctto:
' • ** i » i  ,j  ,* , • , • • . •

Wo write to you on behalf of the hundreds of doctors nationwide who arc members 
Of the Physicians' Ad hoc Coalition for Truth (PHACT). PHACT was formed to 
address expertly one issue: partial-birth abortion. While the coalition includes 
physicians from all medical specialties, the vast majority of its members arc 
obstetricians and gynecologists, Of these, a sizeable number are also Fellows of 
the American College of Obstetricians and Gynecologists (ACOG).

With this in mind, we arc writing to express our surprise and concern over a recent 
statement issued by ACOG, dated January 12,1997, on tho subject of partial" 
birth abortion. Surprise, because those of us who arc fellows were never Informed 
that ACOG was even investigating this subject, with the goal of Issuing a public 
statement, presumably on behalf of us and the others within ACOG's membership. 
And concern, because the statement that was issued, by endorsing a practice for 
which no recognized research data exist, would seem to be violating ACOG's own 
standards.

Let U9 address the latter concern — content — first.

The statement correctly notes at the outset that the procedure in question is not 
recognized in the medical literature. The same, it should be noted, can be said of 
the name you have chosen to call it — "Intact Dilatation and Extraction," or 
"Intact D&X" — and all the other names proponents of this procedure have 
concocted for it. Wo have closely followed the issue of partial-birth abortion ~  
again, it ia the only Issue PHACT addresses — and the term Intact Dilatation and 
Extraction is new to us and would appear to be unique to you. The late Dr. James 
McMahon, until his death a leading provider of partial-birth abortions, called them 
"Intact Dilation and Evacuation (Intact D&E)" while another provider, Dr. Martin 
Haskell of Ohio, rails them "Dilation and Extraction (D&X)." Planned Parenthood, 
for example, calls them D&X abortions, while the National Abortion Federation 
prefers Intact D&E 6o there is no agreement, even among proponents of this 
procedure, as to what to call it, Indeed, in its January, 1996 newsletter, ACOG 
then referred to It as "intact dialation (sic) and evacuation." Your new coinage 
would seem to be a combination of these various "names" floating about, but to 
what end is not clear. Wbal is clear is that none of these terms, including your 
uriv't "Intact D&X" can be found in any of the standard medical textbooks or 
databases.



It Is wrong to soy, es your statement docs, that descriptions, nt least the description in last 
year’s PartUl-Blrth Abortion Ban Act, are 'vague" and "could be interpreted to include 
elements of many recognised" medical techniques. The description in the federal legislation 
is very precise as to what is being proscribed and is based on Or. Haskell's own descriptions. 
Moreover, the legislation is so worded as to clearly distinguish the procedure being banned 
from recognized obstetric techniques, and recognized abortion techniques, such as D&E, 
which would be unaffected by the proposed ban.

By far, however, the most disturbing part of ACOG’s statement is the assertion that "An intact 
D&X, however, may be the best or most appropriate procedure in a particular circumstance to 
save the Ufa or preserve the health of the mother.”

On what possible basis does ACOG make this rather astounding assertion?

Many of our members hold teaching positions or head departments of obstetrics and 
gynecology or perinatology at universities and medical centers. To our knowledge there arc 
no published peer-reviewed safety data regarding the procedure in question. It is not taught 
as a formally recognized medical procedure. We can think of no data that could possibly 
support such an assertion. If ACuG or its "select panel" has such data, we would, as teachers 
and practicing ob/gyns, certainly like to review it.

The beet that your statement docs to back this claim fr the very vague assertion that "other 
data show that second trimester transvaginal instrumental abortion is a safe procedure." While 
this may be true, it is, as surely you must be aware, totally beside the point. Such data may 
cxUt regarding, e.g., second trimester D&E abortion, but this is Irrelevant to tlie fact that no 
similar data, at least to our knowledge, exists with respect to partial-birth abortion (or, as you 
prefer, "Intact D&X" or whatever other medical-Loundlng coinage supporters of this 
procedure may use). To include such an assertion that can only refer to second trimester 
abortion procedures other than partial-birth is deceptive and misleading at best.

ACOG clearly recognizes that in no circumstances Is partial-birth abortion the only option for 
women. In other words, ACOG agrees that there are other, medically recognized, and 
standard procedures available to women other than partial-birth abortion. Given ACOG’s 
acceptance of this medical feet, your claim that a totally unrecognized, non-standard 
procedure, for which no peer-reviewed data exist, can nonetheless be the safest and most 
appropriate in certain situations, simply defies understanding.

If ACOG is truly committed to standing by this claim, then it would appear to be violating its 
own standards by recommending the use of a procedure for which no peer-reviewed studies 
or safety data exist.

In contrast, our research Of the subject leads us to conclude that there arc no obstetrical 
situations that would necessitate or even fevor the medically unrecognized partial-birth 
abortion procedure as the safest or most appropriate option. Indeed, we have concerns that 
this procedure may itself pose carious health risks for women.



Ordinarily, wc would ngreo that the Intervention of legislative bodies into medical decision 
making is usually inappropriate. However, when die medical decision making Itself is 
inappropriate, and may be putting women at risk by subjecting them to medically 
unrecognized procedures, then the intervention of a legislative body, such as the U.S. 
Congress, may be the only way to protect mothers and infants threatened by the partial-birth 
abortion procedure.

In addition to these concerns over the content of the statement, wc are also concerned as to 
the procedure by which it came to be issued.

As mentioned, the vast majority of PHACT members arc specialists and sub-specialists (i.e. 
perinatologists) in obstetrics and gynecology, and many of these are also fellows of ACOG. 
After them, our membership consists largely of family practitioners and pediatricians. Former 
Surgeon General C  Everett Koop, perhaps the nation’s leading pediatric surgeon, has been 
associated with PHACT and his public statements on partial—birth abortion are in agreement 
with PHACT. Our membership Is open to any doctor, regardless of his or her political views 
on the larger question of abortion rights, precisely because our focus is strictly on the medical 
realities that relate to this procedure. (In fact, doctors who are pro-choice have publicly 
stated their opposition, on medical grounds, to the use of this abortion method).

Wc cannot recall receiving any notification whatsoever that the American College of 
Obstetricians and Gynecologists was evert reviewing the Issue of partial-birth abortion toward 
the end of issuing a statement of policy. We cannot recall ever being informed that ACOG 
was going to convene a "select panel" to accomplish this. We find it unusual that PHACT, a 
coalition of doctors formed for no other reason than to investigate medical claims made about 
partlAl-birth abortion, was not invited to participate in these deliberations. Those of us who 
are fellows of ACOG were kept completely in the dark as to what ACOG’s leadership was 
doing In regard to this issue.

fa truth, this statement Is the product of a panel —  whose membership ACOG has not mstic 
public — that was working behind closed doors and with no real participation from ACOG's 
membership itself. In crafting this statement, ACOG simply ignored its own members. There 
Is the danger that in issuing this statement, ACOG is giving the larger public the impression 
that the statement somehow represents the thinking of Its members on this subject, It does 
not. ACOG members had no knowledge of this statement until It was issued as a fait 
accompli,

In conclusion, this statement clearly does not represent a consensus among the nation's 
obstetricians end gynecologists as to the safety or appropriateness, under any circumstances, 
of the partial-birth abortion method. Wc ask you to provide the medical data, research and 
all other relevant materials which could possibly have led to such an assertion. Wc ask that 
you also make available the names of those on the select panel who arrived at such a 
conclusion. We would also ask that the leadership of ACOG officially withdraw this 
statement until the matter at issue —  partial-birth abortion — has been subject to a thorough 
and open discussion among the members of ACOG and those doctors in related specialties 
who have significant knowledge regarding this issue. Wc look forward to your response.

Sincerely;
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P a r t ia l-B ir th  A b o r t io n :
I t ’s  th e  O n ly  C o r r e c t  T e r m

B y  D o u g h s  Johnson  
N R LC  Federal Legislative D irector

Y o u  m ay have rend in the paper 
tha t P resident C linton retoed a b ill 
"ou tlaw ing late-term abortions" o r 
"bann ing a  medical procedure called 
Intact d ila tion  and evacuation.”  B u t 
actua lly , Congress never passed 
auch a b ill.

R ather, Congress pawed - • end 
President C linton vetoed - * a b ill to 
ban p a r t la l-b lr th  a b o rt io n  (unless 
necessary to save a mother’s life). 
The b i ll (H R . 1833) define* p a rtia l*  
b ir th  a b o rt io n , for purpoee o f  the 
U .8 . crim ina l code, aa "an  abortion 
in which the person perform ing the 
abortion p a rtia lly  vag ina lly  deliver* 
a (tying fetus before k i llin g  the fetus 
and com p le ting  the  d e liv e ry .”  
I emphasis added]

The b ill does not contain apy 
reference to tbc goctational age a f 
thu fetus/baby. From  availab le evi­
dence, i t  appears tha t the p a rt ia l-  
b lr th  a b o r t io n  method la genera lly 
need a fte r 2 0  weeks (4V4 months) - - 
often much la te r. However, there 
a re  indications that the method at 
times has been used ea rlie r • and 
the b i ll bans the practice o f partia l- 
b irth  abortion a t any point in  preg­
nancy.

The phrase "ou tlaw ing law -term  
abortions" is doubly misleading, 
because methods o f  " la te - ' 
to rm "  abortion , other than the 
partia l-b irth  method, would be un­
affected by H R  1833.

In  the intaraste o f objectivity, the 
press should use the term  that Con­
gress has defined as a matter o f 
law  - - p a rtin l-b irth  ab o rtion . That 
is the practice that tho press has 
fo llow ed on o the r con trovers ia l 
issues. F o r example, moot media 
outlets re fe r to the 1993 congres­
s iona l ban on certa in  "a s sau lt 
weapons,”  even though manufac­
t u r e r s  o f  suoh  w eapon* and  
opponents o f the ben use other te r­
m inology to re fe r to some or a ll o f 
the  firearm s affected by that leg is la ­
tion.

Same opponents o f H R  1633 insist 
th a t anyone w riting about the b ill 
should say tha t it  bans a procedure 
"know n medically as intact d ilation 
and evacuation.”  Bu t when jou rna l- 
iBta Comply w ith this demand, thoy 
do so a t the expense o f accuracy. T he  
b i l l  i t s e lf  m akes  n o  re fe ren ce

w h a te v e r to  " in ta c t d ila t io n  a n d  
e v a c u a t io n "  a b o r t io n * . M o re  
Im p o rta n t ly , th e  te rm  " in ta c t 

.d i la t io n  an d  e v a cu a tio n " Is not 
e q u iv a le n t to  th e  c la ss o f  p ro c e ­
d u re s  b anned  b y  the b in .

The term  "in tact d ilation and 
evacuation”  was invented by the 
latsi D r. James McMahon. Whsn H R  
1833 was introduced in June, 1996, 
the term did not appear in the stand­
a rd medical textbooks and data­
bases, nor does it appear anywhere 
in the standard textbook on abortion 
methods, A bortion  Practice by D r. 
W arren  Horn.

I t  is  d e a r ly  in accu ra te  to  oqnote 
" in ta c t d ila t io n  an d  evacua tion " 
p ro cedu re s  w ith  tbs abo rtion s  
banned  b y  H R  1KW. In  b is writ* 
Inga, D r. M cM ahon  used the  te rm  
"in tac t d ila tio n  an d  evacua tion " 
to  cove r any  p ro ced u re  that 
re su lted  in  a n  in tac t c ad ave r. This 
in c lu d ed  p a rtia l-b irth  abo rtion  
p rooodu rea  - • bu t i t  a lso  inehtdod 
p ro c ed u re s  to  rem ove  th e  bod ies 
o f  bab ies w ho h a d  d ied  n a tu ra l 
death s in  u tc ro , and  p r ocedu res  
to  rem ove  the b od ies o f  bob lsa  
w h o  had  b een  deUbentefy k tU sd in  
n te ro , n e ith e r o f  w h ich  is  a 
p a r t ic U ifr th  ab o rtion  as defined 
b y  th e  bflL 

[The term "  intact d ilation  and 
evacuation" should not be confused 
w ith "d ila tion  and evacuation" 
(D&E), which is a procedure com­
monly used to perform  Beeond- 
tr im ea te r a b o rt io n s , in v o lv in g  
dismemberment o f the baby white 
tt ia  in  the uterus. The b ill does not 
app ly to this method at a ll.] • 

B o c b u b o  " in ta c t d ila t io n  and 
evacuation”  is not a standard, 
c learly  defined medical term , the 
House Judiciary Constitution Sub­
committee lega l s ta ff (which drafted 
th e  b i l l  u n d e r  C o n g re s sm an  
Canady’s supervision) rqjocted h  as 
useless for purposes o f defining a 
c rlm lu a ) olTcnse. In d e ed , I t  t  
w orse than  usol-cut • • a  c rim ina l 
sta tu te  that re lie d  on  such n te rm  
w ou ld  be s tr ic k en  b y  the fe d e ra l 
cou rts  as "v o id  fo r  vagueness ."

Tho term choeen by Congress, 
p a rtia l-b irth  ab o rtion , is in  no 
eezuto misleading.' In  swona testi­mony In an Ohio lawsuit on Nov. 8, 
1995, D r. M artin  Haskell - • who has 
dons over 1,000 partia l-b irth abor­
tions, and who authored the 1992

in structiona l paper tha t touched o ff 
the nationa l controvnrxy over tho 
procedure - • exp la ined that hs Bret 
learned o f  the  method when a 

. co lleague "described very briefly 
over the phene to me a  technique 
that I  la te r lea rned  cans* from  D r. 
McMahon where they in te rn a lly  
grab the  fetus and rotate it  and 
accom p lish  - - be somewhat 

equivalent to  a  breech type o f  
delivery, ”  [emphasis added]

D r. H a ske ll said th a t ha "coined" 
the te rm  " d i la t io n  a n d  e x tra c t io n "  
(B A X ) to  re fe r to  th is method o f 
abortion . H owever, D r . H aske ll also 
used the name term  to apply to pro­
cedures to  remove bob It* already 
dead • • which a re  not partia l-b irth 
abortions. Tha term  "d ila tion  and 
extrac tion '’ does n o t appear in 
medical dictionaries.

Some jo u rn a lis t*  d ie  th s N ationa l 
A b o rt io n  F e d e ra t io n  (N A P ) as 
"a u th o rity ”  fo r  the assertion that 
" in tac t d ila tion  and evacuation" is 
the "m ed ica l”  te n s  fo r  the proce­
dure tha t H R  1633  w ou ld  ban. NAF 
i*  a lobbying o rgan isa tion  fo r abor­
tionists and abortion  c lin k s  tha t pay 
th e ir dues.

N A F  has a  h is to ry  o f  d issem inat­
ing  b la ta n t m is in fo rm ation  with 
respect to p a rtia l-b irth  abortions. In  
a  tape-recorded 1993  in te rv iew  with 
A m e r ic a n  M e d ic a l  N e w s , D r. 
H a ske ll spec ifica lly  rebutted several 
o f  the c la im s th a t ware being made 
by N A F  o ffic ia ls  a t th a t timo (e.g., 
N A F  fa lse ly  c la im ed th a t the fetuses 
a re  dead before being "extracted," 
th a t the procedures were done 
m a in ly  in  extrem e medical cases, 
etc.). D r. H aa ke ll exp la ined : "W e ll, I 
had heard th a t they were giving 
th a t in fo rm a t io n . . . .  The people 
th a t s ta ff the N A F  office are not 
m edko l p e o p le . . . .  H e re  they’ re 
rab id  supporters o f  abortion . Th*y 
w o rk  in the  o fllft -  there . A n d .. .  
jom e  o r them  have s e v e r seen one 
p e r fo rm ed .. . ”

W hen  q u e s tio n ed  ab ou t D r . 
H a s k e l l ’ s  r e c o rd o d  r e m a r k s ,  
B a rba ra  R ad fo rd , a t th a t time the 
executive d irec to r r f  N A F , "acknow ­
ledged th a t the In fo rm ation  her 
group was quoted as provid ing was 
in a c c u ra te ,"  A m e ric a n  M e d ic a l 
Newe  reported (J u ly  6, 1993).

I n  s u m m a ry , i t  is  a  s t ra n g e  k in d  
o f  " o b je c t iv ity "  th a t  seta aside 
th e  te rm  f o r  a  c r im in a l o ffen ce  
th a t  h a s  b e en  a d o p te d  a n d  e x p li­
c it ly  d e fin e d  b y  tftw U .S . C on . 
g ra se , a n d  ru b ft i tu te s  a  non - 
e q u iv a le n t , p eeudo -m ed ica i te rm , 
p rom o te d  b y  th e  v e ry  sp ec ia l. 
In t e rne t g ro u p  th a t  w o u ld  be 
" r e g u la te d "  b y  th e  le g is la t io n .
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Letters to the Editor

A b o r t i o n s  o f  H e a l t h y  B a b i e s

Alexander Sanger's Oct. 2 Letter to the 
Editor In response to our Sept. 19 editorial- 
page article Is a perfect example of x?hy 
we. as doctors, felt the need to establish 
the Physician's Ad Hoc Coalition for Truth 
(PHACT) to correct the many medical dis­
tortions surrounding the partlahblrth 
abortion procedure.
• Mr. Sanger’s charge that the term "par- 
tlal-blrth abortion" is “made up’ and ap-

• pears nowhere in the medical literature Is 
equally true of the term  he prefers: "intact 
dilation and evacuation.’ Contrary to his 
assertion. tide Is not the medical term (or 
pordal-blrth abortion, Rather, It was 
coined by the late Dr. James McMahon,

• un ill his recent death a  leading provider of 
partial-birth abortions, in contrast, an­
other leading partial-birth abortion 
provider. Dr. Martin Haskell of Ohio, has 
his own personal name for this tech­
n iq u e -“D&X," for “Dilation and Extrac­
tion.’  What both term s have in common Is 
that neither appear in  any standard med­
ical textbook, dictionary or database. Nei­
ther do they appear In the nation’s stan­
dard textbook on abortion methods. “Abor­
tion Practic*" by Dr. Warren Hem (in 
fact. Dr. H em  has expressed reservations 
as to the safety of the procedure that would 
be banned by H.R. 1833).

Thus, because the term “intact dilation 
and evacuation" is not a  standard medical 
term, and because Dr. McMahon's idio­
syncratic usage of It was so broad as to 
cover procedures not affected by the lan­
guage of H.R. 1833 (e.g. removal of chil­
dren who have died naturally or been 
killed In utero), It Is inappropriate both to 
use the term In the legislation and to 
equate so-called "Intact D&E" abortion 
with “partlabblrths" abortions. In craft­
ing legislation to ban this particular pro­
cedure. It was crucial to employ terminol­
ogy distinguishing it from techniques that 
are standard In abortion practice. The 
term “partial blrth-abortlon" encom­
passes both legislative and descriptive 
concerns.

Mr. Sanger asks. “What would they rec­
ommend’ If the mid-trimastcr uterus 
needs emptying? Every medical school 
and every training program In America 
would agree that amniocentesis and/or 
cephalocentesls followed by induction of 
labor with prostaglandin or pitocin hr tho

accepted Standard of C are-the rooat phys­
iologic and safest method of irdd-trimcfter 
delivery. It is by ta r preferable to partial- 
birth abortion, a two-and-a-half-day. po­
tentially dangerous procedure unsup­
ported by any safety data in the medical 
literature.

In fact, we would ask Mr. Sanger to pro­
duce evidence of safety c r preference for 
the “Intact D&E” procedure over existing 
and proven eafe procedure*. (“Intact 
D&E” should not be confused with “dila­
tion and evacuation” I D&E). a procedure 
commonly used In Becond-trimester abor­
tions involving the dixroemberment of the 
fetus in utero and which is. or course, un­
affected by H.R. 1833).

As to Mr. Ganger's charge that we ’ir­
responsibly advance the argument’ that 
most partis 1-birth abortions are “purely 
elective." we do not: Dr. Haskell doe*. In 

■an Interview with American Medical 
News, Dr. Haskell volunteered the Infor­
mation that of the partial-birth abortions 
he perform*, ’80 percent are purely elec­
tive." In material* he submitted to Con­
grats, Dr. McMahon Included “indica­

tions" such as maternal depression, young 
age of mother, sickle cell trait, and a host 

• of clher conditions associated with the 
birth of perfectly normal infants. No p a r  
tlal-blrth abortion Is ever medically indi­
cated. and recent investigative reports by 
the Washington Post and the Bergen 
(N J.) Record confirm wlmt PHACT and 
other supporters of H.R. 1833 have been 
saying all along: Most partlal-blrth abor­
tions are performed on healthy mothers 
with healthy babies.

Finally. Mr. Sanger’s assertion that 
anencephaly and “400 other types of cata­
strophic anomalies" cannot be detected 
prior to 20 weeks ts categorically false. 
Many ot us make our living detecting Just 
luch anomallei in ultrasound examina­
tions performed between 1G and 20 weeks' 
gestation.

We again stand by our statement that 
there is no obstetrical situation that re­
quires the willful destruction of a partially 
delivered baby to protect the life, health or 
futme fertility of a woman.

Nancy g . Romct, M.D., 
C uirns R. Cook, M.D., ■

Pamela E. Sm ith , M.D.,
. Joseph L  DeCook. MJ). 

Physicians’ Ad Hoc Coalition for Truth 
Alexandria, Va.

« •  •
Partial-birth abortion U a moral mat­

ter of the rrwst obviou* kind. The effort 
to sterilize it with a technical name is it­
self reprehensible. The demands of 
morality are most apparent where the 
order or nature Is clearest and hence 
most clearly demands respect. It may bo 
that morality has a  bad name partly be­
cause the natural order has been too 
long obscured by the pretensions of tech­
nology. But deified technology is ln- 
creulngly becoming recognized for the 
Idol that It really is. and nowhere can 
the frustrated order and intentions of na­
tu re-iron : the Latin n asco r, "to be 
bom’- b e  more manifest than In a hu­
man birth brutally cut off In Us very mo­
ment of accomplishment. This is more 
true, not less, when the name given to 
(he act betray* studied coldness. (Is this 
not what w t elsewhere rarer to as being 
“cold blooded*?) One should be no more 
surprised at finding an "emotional 
charge" in the name used here than with 
the names of those new highly exalted 
crimes known as “rap t” nnd "incest.’

It *hould also be noted in reply to Mr. 
Sanger that this discussion is not, In its 
most Important aspect, about the conse­
quences or circumstances of partial-births 
abortion, although both friends and foes of 
abortion often speak as if it were. The es­
sential issue here is (he intrinsic character 
or the procedure itself. If nothing can be 
weighed, judged and named according to 
It* Intrinsic character, then nothing can be 
weighed, judged or named a t ail.

Sean D. Collins 
Preressor of Pltflosophy, Theology 

and Liberal Arts 
Thomas Aquinas College 

Santa Paula. Calif.
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P a r t i a l - B i r t h  A b o r t i o n  I s  B a d  M e d i c i n e
By Na.nct Romes, Pamela Sm ith , 

Cub s R. Cook Ami Jo ecm  L. DeCook
Tho House ol Representatives will vote 

In the n o n  few days on whether to override 
Preside/it Clinton's veto of the Partial Birth 
Abortion Ban Act. The debate on the sub- 
]ect has been noisy and rancorous. You've 
heard from .the aetivkis. You've heard 
from the^poUtklans. Now may we speak?

We are the physicians who, on a dally 
basis, treat pregnant women and their ba- 
hies. And we can no longer remain silent 
while abortion activists, the media and 
even the president of the United Stales 
continue to repeat false medical claims 
about partlal-blrth abortion. The appalling 
lack of medical credibility on the side of 
those defending this procedure has forced 
u s - fo r  the first time to our professional 
ca ree rs- to  leave the sidelines in order to 
provide some sorely needed facts In a de­
bate that has been dominated by anecdote, 
emotion and media stunts.

Since the debate on this Issue began, 
those whose real agenda is to keep all 
types of abortion leg a l-a t any stage of 
pregnancy, for any rsason-have waged 
what can only be called an orchestrated 
misinformation campaign.

First the National Abortion Federation 
and other proabortion groups claimed tha 
procedure didn't exist. When a paper writ- 
tan by the doctor who Invented the proce­
dure was produced, abortion proponents 
changed their story, claiming the proce­
dure was only done when a women's life 
was In danger. Then tha same doctor, the 
nation’s main practitioner of the tech­
nique, was caught-on  tape-adm itting 
that 80% of his partial-birth abortions ware 
“purely elective."

Then there was the anesthesia myth. 
The American public was told that it 
w asn't tho abortion that killed the baby, 
but the anesthesia administered to the 
mother before the procedure. This claim 
was immediately and thoroughly de­
nounced by the American Society of Anes­
thesiologists. which called the claim “en­
tirely Inaccurate." Yet Planned Parent­
hood and its allies continued to spread the 
myth, causing needless concern among

our pregnant patients who heard the 
claims and were terrified that epidurals 
during labor, or anesthesia during needed 
surgeries, would kill their babies.

The latest baseless statement was 
made by President Clinton himself when' 
he said that If the mothers who opted for 
partlal-blrth abortions had delivered their 
children naturally, the women's bodies 
would have been “eviscerated" or "ripped 
to shreds" and they "could never hare an­
other baby."

That claim Is totally and completely 
false. Contrary to what abortion activists 
would have us bellove, partlal-blrth abor­
tion la never medically Indicated to protect 
a woman's health or her fertility. In fact, 
the opposite Is true: The procedure can 
posa a significant and Immediate threat to 
both the pregnant woman’s health and her 
fertility. It seems to have escaped any­
one's attention that one of the five women 
who appeared at Mr. Clinton's veto cere­
mony had five miscarriages after her p a r  
tlal-blrth abortion.

Consider tha dangers inherent In p a r  
tlal-blrth abortion, which usually occurs 
after the fifth month of pregnancy. A 
woman's cervix Is forcibly dilated over 
saver*] day*, which risks creating an “in- 
competent carvix," ths leading caum of 
premature deliveries. It Is also an Invita­
tion to Infection, a major cause of Infertil­
ity. The abortionist then ruches Into the 
womb to pull a child feet first out of tint 
mother (Internal podallc version), but 
loaves tha head Inside. Under normal cir­
cumstances. physicians avoid breech 
births whenever possible; In this case, tho 
doctor Intentionally causas one-and risks 
tearing the uterus in the p roem . He then 
forces scissors through ths base of the 
baby's skull-which remains lodged Just 
within the birth canal. This Is .a partially 
"blind" procedure, done by feel, risking di­
rect scissor Injury to the uterus and lacer­
ation of the cervix or lower uterine teg* 
ment. resulting in Immediate and m m lv i 
bleeding and tha threat of sbock or even 
death to  the mother.

' None of this risk is ever necessary for 
any reason. We and many other doctors

icross the U.S. regularly treat women 
whoso unborn children r tife r  tha sam e 
conditions u  those cited by the woman 
who appeared at Mr. Clinton's veto cere­
mony. Never Is the partlal-blrth procedure 
necessary. Not for hydrocephaly (exces­
sive crrebrosplnal fluid in the head), nor 
for polyhydramnios (an excess of emnlotic 
fluid collecting in tho women) and not for 
trisomy (genetic abnormalities character- 
tied by an extra chromosome). Some­
times, as hi the case of hydrocephaly, it Is 
flm  necessary to drain some of the fluid 
from the baby's head. And In some cases, 
when vaginal delivery (s not possible, a 
doctor performs a Caesarean section. But 
In no case Is It necessary to partially de­
liver an Infant through the vagina and 
then kill the infant.

How telling it is tha t although Mr. Clin­
ton met with women who claimed to have 
needed partial-birth abortions on account 
of these conditions, he has flat-out refused 
to meet with women who delivered babies 
with these same conditions, with no dam ­
age whatsoever to their health or future 
fertfllty!

Former Surgeon General C. BVerett 
Koop was recently asked whether he'd 
ever operated on children who bad any of 
the disabilities described In this debate. 
Indeed he had. In fact, one of his pa- 
U ents-“with a  huge omphalocele la sac 
containing the baby's organs! much big­
ger than her head"-w en t on to become the 
bead nurse In his Intensive care unit many 
yean  later.

Mr. Koop'a reaction to the president’s 
veto? *1 believe that Mr. CUnton was mis­
led by his medical advisers on what Is fact 
and what Is fiction" on the matter, h t  said. 
Such a procedure, he added, cannot truth­
fully be called medically necessary for ei­
ther the mother o r -h e  scarcely need point 
ou t-fo r the baby.

Considering these medical realities, 
on* can only conclude that the women who 
thought they underwent partlal-blrth abor­
tions for “medical" reasons were tragi­
cally misled. And those who purport to 
speak lor women don't seem to care.

So whom are you going to believe? The 
activlit-extremlsts who refuse to allow a 
little truth to get In the way of their 
agenda? The politicians who benefit from 
the activists' political action committees? 
Or doctors who have the facts?

D r. Rom er is  c lin ic a l pro fesso r o j ob­
ste tric s and gynecology a t W right S ta te  
U n ive rsity  and chairm an  qf  o b ste trics and 
gyn ecology of M iam i V a lley  H o sp ita l in  
Ohio. D r. Sm ith  Is  d ire cto r o f m ed ical ed­
ucation in  the departm ent o f o b stetrics 
and gynecology a t C hlcaoo 's M t. S in a i 
M edical C enter. D r. Cook Is  a  sp e c ia list in  
m aternal fe ta l m edicine a t B u tten eo rih  
H osp ital. M ich igan Sta te  co llege o f Hum an 
M edicine. D r. DeOook is  a  fe llo w  o f the 
Am erican College o f O b ste tric ian s and G y- 
necotoglsts. The authors a re  founding 
members o f the P h y sic ia n s ' Ad Hoc Cbau- 
lion  fo r  T ru th , ich lch  now h as m ore than 
300 m em bers.
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W h y  D e f e n d  P a r t i a l - B i r t h

A b o r t i o n ?By C. Ever-ctt Koop

Hanover. N.H. 
the dabftto In Congress 

about the procedure 
known as partlal-blrth 
abortion reveals deep 
national uneasiness 
about abortion 23 

years a lter the Supremo Court legal­
ized it. As usual, each side in the 
debate shades the statistics and dis­
to rts the facts. But in this case, it is 
the abortton-rights advocates who 
seem  inflexible and rigid.

The Senate Is expected lo  vote 
today on whether to join the House In 
overriding P resident Clinton's veto 
of a  bill last April banning partial- 
birth abortion. In this procedure, a 
doctor pulls out tho baby’s Toot first, 
until the baby 's head is lodged in the 
birth canal. Then, tho doctor forces 
scissors through the base of the 
baby's skull, suctions out the brain, 
end crushes the skull to moke ex­
traction easier. Even somtf pro- 
choice advocates wince a t this, as 
when Senator Daniel P atrick  Moynl- 
han term ed it "close to infanticide."

The anti-abortion forces often Im­
ply that this procedure Is usually

P r o c h o i c e r s  t v / i s t  

t h e  m e d i c a l  f a c t s .

performed late in the third trim ester 
on fully developed bable3. Actually, 
most partlal-blrth abortions a re  per­
formed late in the second trim ester, 
around 26 weeks. Some of these 
would be viable babies.

But the misinformation campaign 
conducted by the advocates o l partlal-

blrth abortion la much more mislead­
ing. At first, abortkvj-rlghta activists 
claimed this procedure hardly ever 
took place. When pressed for figures, 
several pro-abortion groups cam e up 
with 500 a year, but later Investiga­
tions revealed that in New Jersey 
alone 1,300 partial-birth abortions are 
performed each year. Obviously, the 
national annual figure Is much higher.

The prim ary reason given for this 
procedure -  that it is often medically 
necessary to save the mother’s life — 
la a false claim, though many people, 
tnduding President Clin tea. were 
misled into believing this. With all 
that modem medicine has to offer, 
partial-birth abortions are not needed 
to save the life of tho mother, and the 
procedure’s impact on a woman's ’ 
cervix can put future pregnancies at 
risk. Recent reports have concluded 
that a  majority of partial-birth abor­
tion* a re  elective, involving a  healthy 
woman and normal fetus.

I’ll adm it to a  personal Mae: In my 
30 years os a  pediatric surgeon. 1 
operated on newborns as tiny aa aome 
of these aborted babies, and we cor­
rected congenital defects so they 
could live long and productive Uvet.

In their strident effort to protect 
partial-birth abortion, the pro-choice 
people remind me of the gun lobby. 
The gun lobby Is so afraid of any 
effort to limit any guns that it op­
poses oven a  ban on assault weapons, 
though most gun owiteiv iMnk such a  
ban is justified.

in the same way, the pro-abortion 
people a re  so afraid of any limit on 
abortion that they have twisted the 
truth to protect partial-birth abor­
tion, even though many pro-choice 
Americans find It reasonable to ban 
the procedure. Neither AK-47’a nor 
partlal-blrth abortions have a  place 
In civil society.

Both Sides In the controversy need 
to straighten o a t their stance. The 
pro-life forces have done little to help 
prevent unwanted pregnancies, even 
though th a t is why most abortions 
a re  performed. They have also done 
Utile to  provide for pregnant women 
Id  need.

On the other side, the pro-choice 
forces ta lk  about medical necessity 
and under-represent abortion’s prev­
alence: each year about 1.6 million 
babies have been aborted, very few 
of them for "m edical necessity.” The 
current and necessarily graphic de­
bate about partial-birth abortion 
should rem ind all of us that what 
some call a  choice, others call a  
child.

C. Everett Koo p w as Surg eon  G en ­eral from 1931 lo 1989.



Some Second Thoughts on Partial-Birth Abortions

From  "A  N ew  Look A t Late-term  Abortion," by syndicated columnist Richard Cohen, 
September 24,1996: [in a June, 1995 column] I also was led to believe that these late-term 
abortions were extremely rare and performed only when the life of the mother was in danger or 
the fetus irreparably deformed. I was wrong.... my Washington Post colleague David Brown 
looked behind the purported figures and purported rationale for these abortions and found 
something other than medical crises of one sort or another. After interviewing doctors who 
performed late-term abortions and surveying the literature, Brown- a physician 
himself— wrote: "These doctors say that while a significant number of their patients have late 
abortions for medical reasons, many others- perhaps the majority— do not".... In the latter stages 
o f pregnancy, the word abortion does not quite suffice; we are talking about the killing o f the 
fetus- and, too often, not for any urgent medical reason....Late-term abortions once seemed to be 
the choice of women who, really, had no other choice. The facts now arc different. I f  that's the 
case, then so should be the law.

F rom  a colum n by Newsweek Senior Editor Jonathan Alter, "The Fight Over Partial-Birth 
Abortion Illustrates the Practical Limits o f  Unflinching Principle,"  October 7,1996: When the 
partial-birth-abortion debate took shape last year, pro-choice groups insisted the procedure was 
extremely rare. The number 500 to 600 was tossed around, with the president and others 
explaining that it was reserved for heart-wrenching cases involving women whose tests show 
severely deformed fetuses or whose health was at risk. Not so. When deemed medioally 
appropriate, it is used much more commonly- perhaps several thousand times a year... The 
Washington Post surveyed physicians and found that most of those patients receiving partial-birth 
abortions were young, poor, single women without health problems. They simply wanted 
abortions, and in the second trimester it is sometimes the recommended procedure, though pro-life 
former surgeon general C. Everett Koop says this type of abortion is never truly medically 
necessary. I f  progressives listen raptly to Koop on tobacco, they at least owe him a hearing on 
obstetrics.

F rom  "Sustaining Partlal-Birth Abortion," an editorial In the Wall Street Journal fo r  
Septem ber 26,1996: Partial-birth abortion is about pregnancies from the fifth month onward, and 
as such puts us into a different realm of political, medical and cultural concerns.... When the 
partial-birth abortion matter first arose in the House, choice advocates such as Planned Parenthood 
asserted thi. ' e procedure- making an incision or punctured hole in the skull and withdrawing 
the contents .> j  that the collapsed head can be pulled through the cervix— was "extremely rare and 
done only when the woman's life is in dang . or in cases of extreme fetal abnormality." That 
turns out to be untrue. No official records are kept on later-term abortions. But to their credit 
some newspapers have produced stories on a little-discussed area of the abortion business without 
the heavy reporter bias that normally attends this subject. Last week Ruth Padavver of the Record 
uewspaper of Bergen County, N.J., reported that a clinio in Englewood said it used the method in 
about half the 3,000 abortions it did between weeks 20 and 24.... We entirely doubt that most 
Americans would support abortions past 20 weeks for no better purpose than birth control. 
Releasing a baby for adoption is always an honored alternative, especially given the disgusting 
nature o f such abortion procedures. +
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Partial-Birth Abortions: A Closer Look
By Douglas Johnson 

NRLC Federal Legislative Director

September 11,1996

The final version of the Partial-Birth Abortion Ban Act (H R  1833) was approved by 

the U.S. Senate by a vote o f 54-44 on December 7, 1995, and by the U.S. House o f 

Representatives on March 27,1996, by a vote of 286-129. On A pril 10,1996, President 

Clinton vetoed the bill. The House is expected to vote on whether to override the veto 

on or about September 19, 1996. I f  two-thirds of the House votes to override, the 
Senate also will vote on whether to override.

Opponents of the bill, including President Clinton and his subordinates, have 

propagated a number of myths regarding the partial-birth abortion procedure and the 
bill. These myths include the assertions that partial-birth abortions are very rare and 

are performed only in extreme circumstances involving serious fetal deformities or 

threat to the life of the mother; that the bill would jeopardize the lives or health o f 

some women; and that anesthesia given to the mother kills the fetus/baby or renders 

her pain-free before the procedure is performed. Some of this misinformation — 

especially the claim that the procedure is used mostly in cases o f severe "fetal 

deformity" -- has been uncritically adopted as factual by some journalists, columnists, 
and editorialists.

Yet, these claims are contradicted by the past writings and recorded statements of 

doctors who have performed thousands of partial-birth abortions, and by other 

available documentation, including authoritative medical information gathered by the 

House Judiciary Committee and the Senate Judiciary Committee. This factsheet relies 
heavily upon such primary sources. For copies of documents cited here, contact the 

N R LC  Federal Legislative Office at (202) 626-8820, fax (202) 347-3668.
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• W h a t  is a part ia l-b irth abortion,*and what is the Partia l-B irth A bo r t io n  
B an  A c t  (H R  1833)?

Tlie Partial-Birth Abortion Ban Act (HR 1833) would prohibit performance of a partial- 

birth abortion, except in cases (if there are any) in which the procedure is necessary to save 
the life of a mother. The complete text of the bill is attached to this factsheet.

The bill defines a "partial-birth abortion" as "an abortion in which the person 

performing the abortion partially vaginally delivers a living  fetus before killing the 

fetus and completing the delivery." [emphasis added] Abortionists who violate the law 
would be subject to both criminal and civil penalties, but no penalty could be applied to the 
woman who obtained such an abortion.

This procedure is generally used beginning at 20 weeks (4!4 months) into pregnancy, and 
"routinely" to at least 24 weeks (5'/2 months). It has often been used much later- even into 
the ninth month. The Los Angeles Times accurately and succinctly described this abortion 
method in a June 16, 1995 news story:

The procedure requires a physician to extract a fetus, feet first, from the womb and 
through the birth canal until all but its head is exposed. Then the tips of surgical 
scissors are thrust into the base of the fetus' skull, and a suction catheter is inserted 
through the opening and the brain is removed.

In 1992, Dr. Martin Haskell of Dayton. Ohio, wrote a paper that described in detail, step-by- 
step, how to perform the procedure. ["Dilation and Extraction for Late Second Trimester 
Abortion."] Dr. Haskell is a family practitioner who has performed over 1.000 such 
procedures in his walk-in abortion clinics. Anyone who is seriously seeking the truth 

behind the conflicting claims regarding partial-birth abortions would do well to start 

by reading Dr. Haskell's paper, and the transcripts of the explanatory interviews that 

Dr. Haskell gave in 1993 to two medical publications, American M edical News (the 

official A M A  newspaper) and C incinnati Medicine. [All are available from NRLC.]

Here is how Dr. Haskell explained a key part of the abortion method:

With a lower [fetal] extremity in the vagina, the surgeon uses his fingers to deliver 
the opposite lower extremity, then the torso, the shoulders and the upper extremities. 
The skull lodges at the internal cervical os [the opening to the uterus]. Usually there 
is not enough dilation for it to pass through. The fetus is oriented dorsum or spine up. 
At this point, the right-handed surgeon slides the fingers of the left hand along the 
back of the fetus and "hooks" the shoulders of the fetus with the index and ring 
fingers (palm down).... [Tjhe surgeon takes a pair of blunt curved Metzenbaum
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scissors in the right hand. He carefully advances the tip, curved down, along the 
spine and under his middle finger until he feels it contact the base of the skull under 
the tip of his middle finger.... [T]he surgeon then forces the scissors into the base of 
the skull or into the foramen magnum. Having safely entered the skull, he spreads 
the scissors to enlarge the opening. The surgeon removes the scissors and introduces 
a suction catheter into this hole and evacuates the skull contents." ["Dilation and 
Extraction for Late Second Trimester Abortion." pages 30-31.]

Dr. Haskell also wrote that he "routinely performs this procedure on all patients 20 

through 24 weeks L M P  [i.e., from 4'A to 5'/2 months after the last menstrual period] 

with certain exceptions," these "exceptions" involving complicating factors such as 
being more than 20 pounds overweight. Dr. Haskell also wrote that he used the 

procedure through 26 weeks [six months] "on selected patients." [p.28] He added, 

"Among its advantages are that it is a quick, surgical outpatient method that can be 
performed on a scheduled basis under local anesthesia." (p. 33).

In sworn testimony in an Ohio lawsuit on Nov. 8, 1995, Dr. Haskell explained that he lirst 
learned of the method when a colleague

described very briefly over the phone to me a technique that I later learned came from 
Dr. [James] McMahon where they internally grab the fetus and rotate it and 
accomplish- be so m ew h a t equ iva len t to a breech type o f  delivery, [emphasis 
added]

Dr. James McMahon, who died in 1995. used essentially the same procedure th o u sa n d s of 
times, and to a much later point in pregnancy- even into the ninth month. Other 
abortionists also employ the procedure, as discussed below.

•  A r e n 't  " th ir d  trim e ste r" abortions rare? A t w h at stage in pregnancy do 

p a r tia l-b ir th  abortions occur? A re  these babies "v ia b le "?

It appears that the substantial majority of partial-birth abortions are performed late in the 
second  trimester - that is. before the 27-week mark — but usually after 20 weeks (4'/2 
months). There is compelling evidence that the overwhelming majority of these pre-week- 
27 partial-birth abortions are performed for purely "social" reasons.

In an attempt to "filter out" this documentation, many opponents of the bill attempt to 
narrow the debate to only third-trim ester partial-birth abortions procedures - that is, to 
abortions performed beginning in the 27th week [seventh month] of pregnancy. Some 
journalists and commentators have readily adopted this "filter." However, there is really
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no non-ideological justification for adopting this "third trimester" demarcation. I t  has 

no basis in the text o f the Partial-Birth Abortion Ban Act (H R  1833), which bans 

partial-birth abortion at any p o in t in pregnancy. Nor, contrary to some popular 

misconceptions, is there any basis in current Supreme Court constitutional doctrine or 

in neo-natal medical practice for adopting a "third trimester" demarcation.

Under the Supreme Court's doctrine, "viability” is regarded as the constitutionally significant 
demarcation. In P lanned  P aren thood  v. Casey (1992), the Supreme Court explicitly 
disavowed the "trimester framework" of Roe v. Wade (1973), and reaffirmed that "viability" 
is (in the Court's view) the constitutionally significant demarcation. "Viability" is the point 
at which a baby bom prematurely can be sustained by good medical assistance. Currently, 

many babies are "viable" a full three weeks before the "third trimester." Therefore, 

most partial-birth abortions kill babies who are already "viable," or who are at most a 
few days or weeks short o f viability.1

(Even at 20 weeks, the baby is seven inches long on average. And, as discussed below, at a 
March 21 congressional hearing leading medical authorities testified that the baby by this 
point is very sensitive to painful stimuli.)

At least one partial-birth abortion specialist, the late Dr. James McMahon, regularly 
performed the procedure even  after 26 weeks- even into the ninth month. In 1995, Dr. 
McMahon submitted to the House Judiciary Constitution Subcommittee a graph and 
explanation that explicitly showed that he aborted healthy ("not flawed") babies even in the 

th ird  trim ester (after 26 weeks o f pregnancy). Dr. McMahon's own graph showed, for 
example, that at 29 or 30 weeks, one-fourth  of the aborted babies had no "flaw" however 
slight. Underneath the graph, Dr. McMahon offered this explanation:

After 26 weeks, those pregnancies that are not flawed are still non-elective.

They are interrupted because of maternal risk, rape, incest, psychiatric or 

pediatric indications, [chart and caption reproduced in June 15 hearing record, 
page 109]

In an interview with Constitution Subcommittee Counsel Keri Harrison. Dr. McMahon

‘According to the landmark survey of neonatal units in the National Institute of 
Child Health and Human Development Neonatal Research Network, conducted in 1987 
and 1988 by Dr. Maureen Heck, et al, babies bom at 23 weeks had on average a 23% 
chance of survival, rising to 34% at 24 weeks, and 54% at 25 weeks. See "Very Low 
Birth Weight Outcomes of the National Institute of Child Health and Human 
Development Neonatal Network," Pediatrics, May 1991.
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explained that "pediatric indication" referred to underage mothers, not to any medical 
condition of the mother or the baby.

• Is  the baby a l iv e  w hen  she is pu l le d  feet-first from the  womb?

A m erican  M edical N ew s reported in 1993. after conducting interviews with Drs. Haskell and 
McMahon, that the doctors "told A M  N ews that the majority of fetuses aborted this way are 
alive until the end of the procedure." On July 11, 1995, Am erican M edica l N ew s submitted 
the transcript of the tape-recorded interview with Dr. Haskell to the House Judiciary 
Committee. The transcript contains the following exchange:

American Medical News: Let's talk first about whether or not the fetus is dead 
beforehand.

Dr. Haskell: No it's not. No, it's really not. A percentage are for various numbers of 
reasons. Some just because of the stress- intrauterine stress during, you know, the 
two days that the cervix is being dilated [to permit extraction of the fetus].
Sometimes the membranes rupture and it takes a very small superficial infection to 

kill a fetus in utero when the membranes are broken. And so in my case, I would 

think probably about a third of those are definitely are [sic] dead before I 

actually start to remove the fetus. And probably the other two-thirds are not.

In an interview quoted in the Dec. 10. 1989 D ayton News, Dr. Haskell conveyed that the 
scissors thrust is usually the lethal act: "When I do the instrumentation on the skull... it 
destroys the brain tissue sufficiently so that even if it (the fetus) falls out at that point, it's 
definitely not alive," Dr. Haskell said. [For further evidence on this issue, see the next 
section.]

Brenda Pratt Shafer, a registered nurse from Dayton. Ohio, stood at Dr. Haskell's side while 
he performed three partial-birth abortions in 1993. In testimony before the Senate Judiciary 
Committee (Nov. 17. 1995). Shafer described in detail the first of the three procedures— 
which involved, she said, a baby boy at 26‘/2 weeks (over 6 months). According to Mrs. 
Shafer, the baby was alive and moving as the abortionist

delivered the baby's body and the arms- everything but the head. The doctor kept 
the baby's head just inside the uterus. The baby's little fingers were clasping and 
unclasping, and his feet were kicking. Then the doctor stuck the scissors through the 
back of his head, and the baby's arms jerked out in a flinch, a startle reaction, like a 
baby does when he thinks that he might fall. The doctor opened up the scissors, 
stuck a high-powered suction tube into the opening and sucked the baby’s brains out. 
Now the baby was completely limp.
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Under HR 1833, in any case in which a baby dies before being partly removed from the 
uterus -- whether of natural causes or by an action of an abortionist — the subsequent 
removal of that baby is not a partial-birth abortion as defined by the bill.

• Does anesthes ia g iven to the m o ther k i l l  the baby?

Many prominent defenders of partial-birth abortion have publicly insisted that the unborn 
babies are killed by anesthesia given to the mother, prior to being "extracted" from the 
womb. For example, syndicated columnist Ellen Goodman wrote in November, 1995, that 
if you listened to supporters of the ban, "You wouldn't even know that anesthesia ends the 
life o f such a fetus before it comes down the birth canal." NARAL President Kate 
Michelman said, "The fetus, is, before the procedure begins, the anesthesia that they give 
the woman already causes the demise of the fetus. That is, it is not true that they're bom 
partially. That is a gross distortion, and it's really a disservice to the public to say this." 
[KMOX-AM, St. Louis, Nov. 2, 1995J

Likewise, Planned Parenthood distributed to Congress a "fact sheet" signed by Dr. Mary 
Campbell, Medical Director of Planned Parenthood of Metropolitan Washington, which 
stated, "The fetus dies of an overdose of anesthesia given to the mother intravenously....This 
induces brain death in a fetus in a matter of minutes. Fetal demise therefore occurs at the 
beginning of the procedure while the fetus is still in the womb."

However, when this statement was read to Dr. Norig Ellison, the president of the 34.000- 
member American Society of Anesthesiologists (ASA), he testified, "There is absolutely no 
basis in scientific fact for that statement....1 think the suggestion that the anesthesia given to 
the mother, be it regional or general, is going to cause brain death of the fetus is without 
basis o f fact." [Senate Judiciary Committee hearing record J-104-54, Nov. 17. 1995, p. 153]

Subsequently, in attempting to defend their "fetal demise" claims, pro-abortion advocacy 
groups disseminated new claims that the late Dr. James McMahon had utilized exceptionally 
massive doses of narcotic anesthesia before performing his abortions, and that these massive 
doses would indeed kill a fetus. But in testimony before the House Judiciary Constitution 
Subcommittee on March 21. 1996, Dr. David J. Birnbach. president-elect of the Society for 
Obstetric Anesthesia and Perinatology, testified:

In order to cause fetal demise, it would be necessary to give the mother dangerous 
and life-threatening doses of anesthesia." [...] Although there is no evidence that this 
massive dose will cause fetal demise, there is clear evidence that this excessive dose 
could cause maternal death. [House Judiciary Committee hearing record no. 73, 
pages 140, 142]
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• S in ce  the baby is st il l a l iv e  when "extracted" from the w om b , does she 
feel pa in?

Dr. Norig Ellison, president of the American Society of Anesthesiologists (ASA), wrote to 
the Senate Judiciary Committee:

Drugs administered to the mother, either local anesthesia administered in the 
paracervical area or sedatives/analgesics administered intramuscularly or 
intravenously, will provide little-to-no analgesia [pain relief] to the fetus.
[Senate Judiciary Committee, Nov. 17, 1995 hearing record, page 226]

On March 21, 1996, the House Judiciary Subcommittee on the Constitution conducted a 
public hearing on "The Effects of Anesthesia During a Partial-Birth Abortion." Four leading 
experts in the field testified that the fetuses/babies who are old enough to be "candidates" for 
partial-birth abortion possess the neurological equipment to respond to painful stimuli, 
whether or not the mother has been anesthetized. Opponents of the bill were unable to 
produce a single medical witness willing to testify in support of the claims that anesthesia 
kills the fetus or renders the fetus insensible to pain. [See House Judiciary Committee 
Hearing Record No. 73. March 21, 1996.)

Dr. Jean A. Wright, associate professor of pediatrics and anesthesia at the Emory University 
School of Medicine in Atlanta, testified that recent research shows that by the stage of 
development that a fetus could be a "candidate" for a partial-birth abortion (20 weeks), the 
fetus "is more sensitive to pain than a full-term infant w'ould be if subjected to the same 
procedures." Prof. Wright testified. These fetuses have "the anatomical and functional 
processes responsible for the perception of pain." and have "a much Higher density of Opioid 
(pain) receptors" than older humans, she said.

Dr. David Birnbach. president-elect of the Society for Obstetric Anesthesia and 
Perinatology, testified. "Having administered anesthesia for fetal surgery, 1 know that on 
occasion we need to administer anesthesia directly to the fetus because even at these early 
ages the fetus moves away from the pain of the stimulation." [hearing record, page 288]

At a hearing before the same panel on June 15. 1995, Professor Robert White, Director of 
the Division of Neurosurgery and Brain Research Laboratory at Case Western Reserve 
School of Medicine, testified. "The fetus within this lime frame of gestation, 20 weeks and 
beyond, is fully capable of experiencing pain." After analyzing the partial-birth procedure 
step-by-step for the subcommittee. Prof. White concluded: "Without question, all of this is a 
dreadfully painful experience for any infant subjected to such a surgical procedure." [House 
Judiciary Committee hearing No. 31, June 15. 1995, page 70.]
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Prof. Jean Wright concluded, "This procedure, if it were done on an animal in my institution, 
would not make it through the institutional review process. The animal would be more 
protected than this child is." [hearing record, page 286]

• Does the b i l l  conta in  an exception for life-of-the-mother cases?

HR 1833 explicitly provides that the ban "shall not apply to a partial-birth abortion that is 
necessary to save the life of a mother whose life is endangered bv a physical disorder, 
illness, or injury," if "no other medical procedure would suffice for that purpose."

[Some pro-abortion advocacy groups have insisted that exception does not apply to disorders 
associated with pregnancy, since "pregnancy" per se is not a disorder or disease. House 
Judiciary Committee Chairman Henry J. Hyde (R-II.) commented that this reading "is 
absurdly convoluted, and violates standard principles of statutory construction." In a June 7 
letter, even President Clinton has acknowledged that the bill "provides an exception to the 
ban on this procedure only when a doctor is convinced that a woman's life is at risk."]

Under HR 1833, an abortionist could not be convicted of a violation of the law unless the 

governm ent proved, beyond a reasonable doubt, that the abortion was tw.t. covered by this 

exception. (In addition, of course, the government would have to prove, beyond a 
reasonable doubt, all of the other elements of the offense- that the abortionist "knowingly" 
partly removed a baby from the womb, that the baby was still alive, and that the abortionist 
then killed the baby.)

It is noteworthy that none of the five women who appeared with President Clinton at his 
April 10 veto ceremony required a partial-birth abortion because of danger to her life. As 
one of the women. Claudia Crown Ades, said in a tape-recorded April 12 radio interview on 
WNTM (Mobile. AL):

"My procedure was elective. That is considered an elective procedure, as were the 
procedures of Coreen Costello and Tammy Watts and Mary-Dorothy Line and all the 
other women who were at the White House yesterday. All of our procedures were 
considered elective." [Complete tape recording available on request.]

[Two of the women said tl t i f  their babies had died natural deaths within their wombs, it 
could have placed them at risk. But the removal of a baby who dies a natural death, whether 
by foot-first extraction or in any other manner, is not an abortion and has nothing to do with 
the bill. Professor Watson Bowes, Jr., of the University of North Carolina, co-editor of the 
O bstetrical a n d  G ynecological Survey, has stated that weeks would pass between the baby’s 
natural demise and the development of any resulting risk to the mother.]
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• W h a t  reasons has Pres ident C l in to n  g iven for ve to ing  H R  1833?

On December 7, 1995, before the Senate had even voted on final passage of the bill, chief 
opponent Sen. Barbara Boxer (D-Ca.) took the floor to make an unqualified statement that 
President Clinton would veto the bill. On December 8, White House Press Secretary 
Michael McCurry said unequivocally that the President would veto the bill because "it 
would represent an erosion of a woman's right to choose."

However, when President Clinton next publicly addressed the issue in a February 28 letter to 
key members of Congress (after a national poll found 71% support for the ban), he took 
different tone, although the legal bottom line was unchanged. Mr. Clinton wrote of having 
"studied and prayed about this issue... for many months," of finding the procedure "very 
disturbing," and of seeking "common ground... that respects the views of those-including 
myself-- who object to this particular procedure," while defending Roe v. Wade. But the 
"common ground" that Mr. Clinton proposed tracked the language offered by Sen. Boxer on 
December 7. and endorsed by the National Abortion and Reproductive Rights Action 
League (NARAL) as a "pro-choice vote." The Boxer/NARAL amendment would have 
allowed partial-birth abortion to be performed without any limitation whatever until 
"viability," and also "after viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of the woman or avert serious 
adverse health consequences to the woman." (The Senate rejected this gutting amendment.)

The Boxer/Clinton language must be read in the light of Doe v. B olton , the 1973 companion 
case to R oe v. Wade, in which the Supreme Court said that "heaPh" must encompass "all 
factors— physical, emotional, psychological, familial and the woman’s age- relevant to the 
well-being of the patient." Given this expansive definition of "health." adding the word 
"serious" has no legal effect, since Mr. Clinton proposes to leave entirely up to each 
abortionist to decide whether "depression" or some other "health" concern is "serious."

In a June 7 letter to leaders of the Southern Baptist Convention, Mr. Clinton said that he 
favored banning the procedure with an exception for "cases where a woman risks death or 
serious damage to her health." but not for cases involving "youth" or "emotional stress." But 
in his formal veto message on the bill. Mr. Clinton referred to a "health" exception as 
required by Roc v. Wade. Mr. Clinton, a former teacher of constitutional law, knows full 
well that these two positions are inconsistent, because if Roe/Doe applies to partial-birth 
abortions, then even after "viability," the exception must indeed cover "emotional" health.

In his June 7 letter. President Clinton asserted that "the medical community... broadly 
supports the continued availability of this procedure where a woman's serious health 
interests are at stake." However, the American Medical Association (AMA) Legislative 
Council voted unanim ously to recommend endorsement of the bill, with one member
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explaining that the procedure was "not a recognized medical technique." (The full A M A  

Board o f Trustees was divided on the bill and ultimately took "no position.") O f the five 

medical doctors who serve in Congress, four voted for the bill, including the only family 
practitioner/gynecologist.

• H o w  often are partia l-b irth abortions performed?

There are at least 164,000 abortions a year after the first three months of pregnancy, 

and 13,000 abortions annually after 4Yi months, according to the Alan Guttmacher 

Institute (N ew  York Times, July 5 and November 6,1995), which is an arm of Planned 

Parenthood. These numbers should be regarded as m inim um s, since they are based on 

vo luntary reporting  to the AG I. (The Centers for Disease Control reported that in 

1993, over 17,000  abortions were performed at 21 weeks and la te r- and the CDC 

acknowledges that the reports that it receives are incomplete.)

No one really knows how many late abortions are done by the partial-birth procedure. The 

Center for Reproductive Law and Policy told The New York Times, "The number of 

procedures that clearly meet the definition of partial birth abortion is very small, probably 

only 500 to 1.000 a year." (March 28, 1996) Even if such figures were accurate, the 

legislation would be urgently needed. I f  a new virus swept through neo-natal units and 

killed 500 or 1,000 premature babies, it would be a top news story — not dismissed as 

too "rare" to be of consequence. For each human being at the pointed end of the 

scissors, a partial-birth abortion is a 100% proposition.

Moreover, the numbers may be considerably higher- perhaps thousands per year. Dr. 
Martin Haskell and the late Dr. Jame McMahon spent years trying to convince othei 
abortionists of the merits of the procedure - that was the purpose of Dr. Haskell's 1992 

instructional paper (see page 3). which was distributed by the National Abortion Federation, 
a lobbying group for abortion clinics. For years. Dr. McMahon was director of abortion 
instruction at the Cedar-Sinai Medical Center in Los Angeles. In addition, he invited other 
doctors to visit his abortion clinic for a period of days to learn the procedure. Also. The 
N ew  York Times reported on Nov. 6. 1995:

"Of course 1 use it, and I've taught it for the last 10 years," said a gynecologist at a 
New York teaching hospital who spoke on condition of anonymity. "So do doctors in 
other cities."

It is not known how many other abortionists have adopted the method, but a few have made 
themselves known. On March 19, 1996, Dr. William Rashbaum of New York City wrote u 
letter to Congressman Charles Canady (R-Fl.), stating that he has performed 19.000 late-
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term "procedures," and that he has performed the procedure that HR 1833 would ban 
"routinely since 1979. This procedure is only performed in cases of later gestational age."

In 1995, Dr. Martin Haskell filed a lawsuit challenging a state abortion-regulation law. In 
that proceeding, two other doctors filed affidavits affirming that they perform the same 
procedure as Dr. Haskell - and that's just in Ohio.

• F o r  w ha t reasons are late-term abort ions usua lly  performed?

There is no evidence that the reasons for which late-term abortions are performed by the 
partial-birth abortion method are any different, in general, than the reasons for which late- 
term abortions are performed by other methods - and it is well established that the great 
majority of late-term abortions do not involve any illness of the mother or the baby. They 
are purely "elective" procedures- that is. they are performed for purely "social" reasons.

In 1987, the Alan Guttmacher Institute (AG I), an affiliate of the Planned Parenthood 
Federation of America (PPFA), collected questionnaires from 1,900 women who were 

at abortion clinics procuring abortions. O f the 1,900, "420 had been Dregnant for 16 
or more weeks." These 420 women were asked to choose among a menu o f reasons 

why they had not obtained the abortions earlier in their pregnancies. Only two percent 

(2% ) said "a fetal problem was diagnosed late in pregnancy," compared to 71% who 

responded "did not recognize that she was pregnant or misjudged gestation," 48% 

who said "found it hard to make arrangements," and 33% who said "was afraid to tell 

her partner or parents." The report did not indicate that any of the 420 late abortions 

were performed because of maternal health problems. ["W hy Do Women Have 

Abortions?," Fam ily P lanning Perspectives, July/August 1988.]

Also illuminating is an 1993 internal memo by Barbara Radford, the. executive director 
of the National Abortion Federation, a "trade association" for abortion clinics:

There are many reasons why women have late abortions: life endangerment, fetal 
indications, lack o f  m oney or health insurance. socia l-psychological crises, lack o f  
know ledge about hum an reproduciion, etc." [emphasis added]

Likewise, a June 12, 1995, National Abortion Federation letter to members of the House of 
Representatives noted that late abortions are sought by, among others, "very young 
teenagers...who have not recognized the signs of their pregnancies until too late," and by 
"women in poverty, who have tried desperately to act responsibly and to end an unplanned 
pregnancy in the early staaes. only to face insurmountable financial barriers."
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In her article about late-term abortions, based in part on extensive interviews with Dr. 
McMahon and on direct observation of his practice (Los Angeles Tim es M agazine, January 
7, 1990), reporter Karen Tumulty concluded:

If there is any other single factor that inflates the number of late abortions, it is 
youth. Often, teen-agers do not recognize the first signs of pregnancy. Just as 
frequently, they put off telling anyone as long as they can.

According to Peggy Jarman, spokeswoman for Dr. George Tiller, who specializes in late- 
term abortions in Wichita. Kansas-

About three-fourths of Tiller's late-term patients, Jarman said, are teen-agers who 
have denied to themselves or their families they were pregnant until it was too late to 
hide it. [Kansas C ity 5/nr]

• F o r  w ha t reasons are p a r t ia l - b i r t h  abortions usua lly  performed?

Some opponents of HR 1833, such as NARAL and the Planned Parenthood Federation of 
America (PPFA), have persistently disseminated claims that the partial-birth abortion 
procedure is employed only in cases involving extraordinary threats to the mother or grave 
fetal disorders. For example. NARAL President Kate Michelman wrote in a Scripps 
Howard News Service op ed published June 16, 1996. "Late-term abortions are only used 
under the most compelling of circumstances- to protect a woman's health or life or because 
of grave fetal abnormality....nearly all abortions are performed in the first trimester." PPFA 
said in a press release that the partial-birth abortion procedure is "done only in cases when 
the woman's life is in danger or in cases of extreme fetal abnormality." (Nov. 1. 1995)

Howev er, claims such as these are inconsistent with the writings and recorded statements of 
the three doctors who are most closely identified with the procedure: Dr. Martin Haskell,
Dr. James McMahon, and Dr. David Grundmann.

Reasons for Partial-Birth Abortions: Dr. Martin Haskell

In his 1992 paper. Dr. Martin Haskell, who has performed over 1,000 partial-birth abortions, 
described the procedure as "a quick, surgical outpatient method that can be performed on a 
scheduled basis under local anesthesia." Dr. Haskell, a family practitioner who operates 
three abortion clinics, wrote that he "routinely performs this procedure on all patients 20 
through 24 weeks" (41/: to 5 V z  months) pregnant [emphasis added], except on women who 
are more than 20 pounds overweight, have twins, or have certain other complicating factors.
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For information on why Dr. Haskell adopted the method, the 1993 interview in C incinnati 

M edicine is very instructive. Dr. Haskell explained that he had been performing 
dismemberment abortions (D&Es) to 24 weeks:

But they were very tough. Sometimes it was a 45-minute operation. I noticed that 
some of the later D&Es were very, very easy. So I asked myself why can't they all 
happen this way. You see the easy ones would have a foot length presentation, you'd 
reach up and grab the foot of the fetus, pull the fetus down and the head would ha^g 
up and then you would collapse the head and take it out. It was easy.. . .  Then I said, 
"Well gee, if I just put the ultrasound up there I could see it all and I wouldn't have to 
feel around for it." I did that and sure enough, I found it 99 percent of the time. Kind 
of serendipity.

In 1993, the Am erican M edical N ew s- the official newspaper of the AMA- conducted a 
tape-recorded interview with Dr. Haskell concerning this specific abortion method, in which 
he said:

And I ’ll be quite frank: most of my abortions are elective in that 20-24 week

range In my particular case, probably 20% [of this procedure] are for

genetic reasons. And the other 80% are purely elective.

In a lawsuit in 1995, Dr. Haskell testified that women come to him for partial-birth abortions 
with "a variety of conditions. Some medical, some not so medical." Among the "medical" 
examples he cited was "agoraphobia" (fear of open places). Moreover, in testimony 
presented to the Senate Judiciary Committee on November 17, 1995, ob/gym Dr. Nancy 
Romer of Dayton (the city in which Dr. Haskell operates one of his abortion clinics) testified 
that three of her own patients had gone to Haskell's clinic for abortions "well beyond" 41/: 
months into pregnancy, and that "none of these women had any medical illness, and all three 
had normal fetuses."

Brenda Pratt Shafer, a registered nurse who observed Dr. Haskell use the procedure to abort 
three babies in 1993. testified that one little boy had Down Syndrome, while the other two 
babies were completely normal and their mothers w'ere healthy. [Nurse Shafer's testimony 
before the House Judiciary subcommittee, w-ith associated documentation, is available on 
request to NRLC.]

Reasons for Partial-Birth Abortions: Dr. Janies McMahon

The late Dr. James McMahon performed thousands of partial-birth abortions, including the 
third-trimester abortions performed on the five women who appeared with President Clinton
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at his April 10 veto ceremony. Dr. McMahon's general approach is illustrated by this 
illuminating statement in the July 5, 1993 edition of Am erican M ed ica l N ew s:

"[AJfter 20 weeks where it frankly is a child to me, I really agonize over it because 
the potential is so imminently there. I think. 'Gee, it's too bad that this child couldn't 
be adopted.' On the other hand. I have another position, which I think is superior in 
the hierarchy of questions, and that is: 'Who owns the child?' It's got to be the 
mother.'"

In June, 1995, Dr. M cM ahon submitted to Congress a detailed breakdown o f a "series" 

of over 2,000 of these abortions that he had performed. He classified only 9%  (175 

cases) as involving "maternal [health] indications," of which the most common was 

"depression."

Dr. Pamela E. Smith, director of Medical Education, Department of Obstetrics and 
Gynecology, Mt. Sinai Hospital, Chicago, gave the Senate Judiciary Co.nmittee her analysis 
of Dr. McMahon's 175 "maternal indication" cases. Of this sample, 39 cases (22%) were for 
maternal "depression," while another 16% were "for conditions consistent with the birth of a 
normal child (e.g., sickle cell trait, prolapsed uterus, small pelvis)," Dr. Smith noted. She 
added that in one-third of the cases, the conditions listed as "maternal indications" by Dr. 
McMahon really indicated that the procedure itself would be seriously risky to the mother.

Of Dr. McMahon's series, another 1.183 cases (about 56%) were for "fetal flaws," but these 
included a great many non-lethal disorders, such as cleft palate and Down Syndrome. In an 
op ed piece written for the L o s A ngeles Times. Dr. Katherine Dowling, a family physician at 
the University of Southern California School of Medicine, examined Dr. McMahon's report 
on this "fetal flaws" group. She wrote:

Twenty-four were done for cystic hydroma (a benign lymphatic mass, usually 
treatable in a child of normal intelligence). Nine were done for cleft lip-palate 
syndrome (a friend of mine, mother of five, and a colleague who is a pulmonary 
specialist were bom with this problem). Other reasons included cystic fibrosis (my 
daughter went through high school with a classmate with cystic fibrosis) and 
duodenal atresia (surgically correctable, but many children with this problem are 
moderately mentally retarded). Guess they can't enjoy life, can they? In fact, most 
of the partial-birth abortions in that [McMahon] survey were done for problems that 
were either surgically correctable or would result in some degree of neurologic or 
mental impairment, but v ould not harm the mother. Or they were done for reasons 
that were pretty skimpy: depression, chicken pox, diabetes, vomiting. ["What 
Constitutes A Quality Life?," Los Angeles Tim es, Aug. 28. 1996]



Over on e-th ird  o f M cM ahon's 2,000■ abortion "series'' involved neither fe ta l nor m aternal 

health problem s, however trivia l.

In Dr. McMahon's interviews with Am erican M edical News and with Keri Harrison, counsel 
to the House Judiciary Subcommittee on the Constitution, Dr. McMahon freely 
acknowledged that he performed late second trimester procedures that were "elective" even 
by his definition ("elective" meaning without fetal or maternal medical justification).

A fte r 26 weeks, Dr. McMahon claimed that all of his abortions were "non-elective" — but 
his definition of "non-elective" was very expansive. His written submission stated:

"A fter 26 weeks / six m onthsj, those pregnancies that are not flawed are still non­
elective. They are interrupted because of maternal risk, rape, incest, psychiatric or 

pediatric indications." [emphasis added] ["Pediatric in ’ications" was Dr.
McMahon's terminology for young teenagers.]

Reasons for Partial-Birth Abortions: Dr. David Grundmann

Dr. David Grundmann, the medical director for Planned Parenthood of Australia, has written 
a paper in which he explicitly states that he uses the partial-birth abortion procedure (he calls 
it "dilatation and extraction") as his "method of choice" for abortions done after 20 weeks 
(41/; months), and that he performs such abortions for a broad variety of social reasons.
[This paper, "Abortion After Twenty Weeks in Clinical Practice: Practical, Ethical and 
Legal Issues," and associated documentation, is available from NRLC.]

Dr. Grundmann himself described the procedure in a television interview as "essentially a 
breech delivery where the fetus is deliv ered feet first and then when the head of the fetus is 
brought down into the top of the cervical canal, it is decompressed with a puncturing 
instrument so that it fits through the cervical opening."

In the 1994 paper. Dr, Grundmann listed several "ad vantages" of this method, such as that it 
"can be performed under local and/or twi-light anesthetic" with "no need for narcotic 
analgesics," "can be performed as an ambulatory outpatient procedure," and there is "no 
chance of delivering a live fetus." Among the "disadvantages," Dr. Grundmann wrote, is 
"the aesthetics of the procedure are difficult for some people; and therefore it may be 
difficult to get staff." (Dr. Grundmann also wrote that "abortion is an integral part of family 
planning. Theoretically this means abortions at any stage of gestation. Therefore I favor the 
availability of abortion beyond 20 weeks." )

Dr. Grundmann wrote that in Australia, late-second-trimester abortion is available "in many
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major hospitals, in most capital cities and large provincial centres" in cases o f "lethal fetal 

abnormalities" or "gross fetal abnormalities," or "risk to maternal life," including 

"psychotic/suicidal behavior." However, Dr. Grundmann said, his Planned Parenthood 

clinic also  offers the procedure after 20 weeks for women who fall into five additional 

"categories": (1) "m inor or doubtful fetal abnormalities," (2) "extreme maternal 
imm aturity i.e. girls in the 11 to 14 year age group," (3) women "who do not know 

they are pregnant," for example because of amenorrhea [irregular menstruation! " in 

women who are very active such as athletes or those under extreme forms of stress i.e. 

exam stress, relationship breakup...," (4) "intellectually impaired women, who arc 

unaware of basic biology...," (5) "major life crises or major changes in socio-economic 

circumstances. The most common example of this is a planned or wanted pregnancy 

followed by the sudden death or desertion of the partner who is in all probability the 
bread winner."

• Is a part ia l-b irth  abo rt io n  ever the on ly  way to preserve a mother's 
phys ica l health?

President Clinton and pro-abortion advocacy groups have made strenuous efforts to 
persuade the public that partial-birth abortions are necessary to protect the lives or health of 
pregnant women, and many journalists have uncritically accepted this claim at face value. 
However, these claims 3re coming under increasingly sharp challenge from prestigious 
medical expens, and from women who have given birth to babies in circumstances such as 
those cited by President Clinton.

The sort of cases highlighted by President Clinton-- third-trimester abortions of babies with 
disorders incompatible with sustained life outside the womb— at. ->unt for a small fraction of 
all the partial-birth abortions. Confronted with identical cases, most specialists would never 
consider executing a breech extraction and puncturing the skull. Instead, most would deliver 
the baby alive, sometimes early, without jeopardy to the mother— usually vaginally— and 
make the baby as comfortable as possible for whatever time the child has allotted to her.

In an interview published in the August 19 edition o f Am erican M edical News, former 

Surgeon General C. Everett Koop said, "I believe that M r. Clinton was misled by his 

medical advisors on what is fact and what is fiction in reference to late-term abortions. 

Because in no way can I twist my mind to see that the late-term abortions as 

described— you know, partial birth, and then destruction of the unborn child before 

the head is born— is a medical necessity for the mother. It certainly can’t be a necessity 
for the baby."

Dr. Koop, a world-rcnown pediatric surgeon, was asked by the A m erican  M edica l News
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reporters whether he had ever "treated children with any of the disabilities cited in this 
debate? For example, have you operated on children bom with organs outside of their 
bodies?" Dr. Koop replied, "Oh, yes indeed. I've done that many times. The prognosis 
usually is good. There are two common ways that children are bom with organs outside of 
their body. One is an omphalocele, where the organs are out but still contained in the sac... 
the first child I ever did, with a huge omphalocele much bigger than her head, went on to 
develop well and become the head nurse in my intensive care unit many years later."

In addition, in the summer of!996, an organization called Physicians' Ad Hoc Coalition for 
Truth (PHACT) began circulating material directly challenging President Clinton's claims. 
As of early September, PHACT reportedly consisted of over 230 physicians, mostly 
professors and other specialists in obstetrics, gynecology, and fetal medicine. In an 
advertisement published in August, the PHACT physicians said:

Congress, the public- but most importantly women- need to know that partial-birth 
abortion is never medically indicated to protect a mother's health or her future 
fertility'.

The PHACT doctors also referred directly to the specific medical conditions that affected 
some of the women who appeared with President Clinton at his April 10 veto ceremony, 
such as hydrocephalus (excessive fluid in the head), and commented:

We. and many other doctors across the United States, regularly treat women whose 
unborn children suffer these and other serious conditions. Never is the partial-birth 
procedure medically indicated. Rather, such infants are regularly and safely 
delivered live, vaginally, with no threat to the mother’s health or fertility.

At a July 24 briefing on Capitol Hill. PHACT member Dr. Curtis Cook, an ob/gyn 
perinatologist with the West Michigan Perinatal and Genetic Diagnostic Center (616-391- 
3681). said that partial-birth abortion

is never necessary to preserve the life or the fertility of the mother, and may in fact 
threaten her health or well-being or future fertility. Ir my practice, I see these rare, 
unusual cases that come to most generalists' offices once in a lifetime- they all come 
into our office. We see these every day....The presence of fetal disabilities or fetal 
anomalies are not a reason to have a termination of pregnancy to preserve the life of 
the mother- they do not threaten the life of the mother in any way....[and] where 
these rare instances do occur, they do not require the death of the baby or the fetus 
prior to the completion of the delivery.

Also present at the July 24 briefing were several women who, while pregnant, had learned
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that their unborn babies were afflicted with conditions similar or identical to those cited by 
President Clinton, but who gave birth to their babies alive. One of the women, Jeannie 
French of Oak Park, Illinois, distributed a July 17 letter that she and several other women 
sent to President Clinton, asking for a meeting so that he could learn about the medical 
alternatives to partial-birth abortion. Ms. French wrote:

In recent months, I have had the opportunity to get to know many women who've 
carried and given birth to children with fatal conditions from anacephaly, 
encepaloceles. Trisomy 18, hydrocephaly, and even a rare disease called body stalk 
anomaly, in which internal organs develop outside a baby's body. We gave birth to 
our children knowing that their serious physical disabilities might not allow them to 
live long.... You say that partial-birth abortion has to be legal for cases like  ours, 
because women's bodies would be 'ripped to shreds' by carrying their very sick 
children to term. By your repeated statements, you imply that partial-birth abortion is 
the only or the m ost desirable response to children suffering severe d isabilities like 
our children... This message is so wrong!... Will you meet with us personally, and 
hear our stories?

Ms. French got a brief letter of response from two White House scheduling aides, who said 
that "the tremendous demands on the President will not give him the opportunity to speak 
with you and your group.... Your continued interest and support are deeply appreciated."

• W h a t  about President C l in ton 's  statement that for some w om en , the 
on ly  a lte rna t ive  to partia l-birth abort ion is to "rip y o u r  body to shreds"?

President Clinton has repeatedly justified his veto by referring to cases in which the baby 
suffers from advanced hydrocephaly (head enlargement). Speaking in Milwaukee on May 
23, President Clinton suggested that Bob Dole or others who would deny a partial-birth 
abortion in such cases are saying "it's okay with me if they ripped your body to shreds and 
you could never have another baby."

But this is medical nonsense. Medical specialists commonly deal with cases of severe 
hydrocephaly by a procedure called cephalocentesis, in which a needle is used to withdraw 
the excess fluid (but not the brain), reducing the head size so that normal delivery of a live 
baby can occur. An eminent authority on such matters. Dr. Watson A. Bowes, Jr., professor 
of ob/gyn (maternal and fetal medicine) at the University of North Carolina, who is co-editor 
of the O bstetrica l a n d  G ynecological Survey, wrote to Congressman Charles Canady:
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Critics of your bill who say that this legislation will prevent doctors from performing 
certain procedures which are standard of care, such as cephalocentesis (removal of 
fluid from the enlarged head of a fetus with the most severe form of hydrocephalus) 
are mistaken. In such a procedure a needle is inserted with ultrasound guidance 
through the mother's abdomen into the uterus and then into the enlarged ventricle of 
the brain (the space containing cerebrospinal fluid). Fluid is then withdrawn which 
results in reduction of the size in the head so that delivery can occur. This procedure 
is not intended to kill the fetus, and. in fact, is usually associated with the birth of a 
live infant.

(Note: Cases of hydrocephaly accounted for less than 4%  of Dr. McMahon's partial- 

birth abortions, according to his submission to the House Judiciary Committee.)

• W h a t  about the sm a ll m in o r ity  o f cases that d o  in v o lv e  "serious fetal 
deform ity"?

It is true that som e partial-birth abortions — a small minority ~  involve babies who have 
grave disorders that will result in death soon after birth. But these unfortunate members of 
the human family deserve compassion and the best comfort-care that medical science can 
offer- not a scissors in the back of the head. In some such situations there are good medical 
reasons to deliver such a child early, after which natural death will follow quickly.

Dr. Harlan Giles, a professor of "high-risk" obstetrics and perinatology at the Medical 
College of Pennsylvania, performs abortions by a variety of procedures up until "viability." 
However, in sworn testimony in the U.S. Federal District Court for the Southern District of 
Ohio (Nov. 13. 1995). Prof. Giles said:

[After 23 weeks] 1 do not think there are any maternal conditions that I'm aware of 
that mandate ending the pregnancy that also require that the fetus be dead or that the 
fetal life be terminated. In my experience for 20 years, one can deliver these fetuses 
either vaginally. or by Cesarean section for that matter, depending on the choice of 
the parents with informed consent. . . But there's no reason these fetuses cannot be 
delivered intact vaginally after a miniature labor, if you will, and be at least assessed 
at birth and given the benefit of the doubt, [transcript, page 240]
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In a partial-birth abortion, the abortionist dilates a woman's cervix for three days, until it is 
open enough to deliver the entire baby breech, except for the head. When Am erican  
M edica l N ew s asked Dr. Martin Haskell why he could not simply dilate the woman a little 
more and remove the baby without killing him, Dr. Haskell responded:

The point here is you're attempting to do an abortion... not to see how do I manipulate 
the situation so that I get a live birth instead. [American M edica l N ew s transcript]

Under closer examination, it becomes clear that in some cases, the primary reason for 
performing the procedure is not concern that the baby will die in utero, but rather, that 
he/she will be born alive, either with disorders incompatible with sustained life outside the 
womb, or with a non-lethal disability. (Again, in Dr. McMahon's table of partial-birth 
abortions performed for "fetal indications," the largest category was for Down Syndrome.)

Viki Wilson, whose daughter Abigail died at the hands of Dr. McMahon at 38 w eeks, said:

I knew that I could go ahead and carry the baby until full term, but knowing, you 
know, that this was futile, you know, that she was going to die... I felt like I needed to 
be a little more in control in terms of her life and my life, instead of just sort of 
leaving it up to nature, because look where nature had gotten me up to this point. 
[NAF video transcript, page 4.]

Tammy Watts, whose baby was aborted by Dr. McMahon in the 7th month, said:

I had a choice. I could have carried this pregnancy to term, knowing everything 
that was wrong. [Testimony before Senate Judiciary Committee, Nov. 17. 1995]

Claudia Crown Ades. who appeared with President Clinton at the April 10 veto, said:

My procedure was elective. That is considered an elective procedure, as were the 
procedures of Coreen Costello and Tammy Watts and Mary Dorothy-Line and all the 
other women who were at the White House yesterday. All of our procedures were 
considered elective. [Quotes from taped appearance on WNTM, A -il 12, 1996]

In a letter opposing HR 1833. one of Dr. McMahon’s colleagues at Cedar-Sinai Medical 
Center. Dr. Jeffrey S. Greenspoon, wrote:

As a volunteer speaker to the National Spina Bifida Association of America and the 
Canadian National Spina Bifida Organization, I am familiar with the burden of 
raising a significantly handicapped child.. . . The burden of raising one or two 
abnormal children is realistically unbearable. [Letter to Rep. Hyde, July 19, 1995]
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• Is there a more "ob ject ive" term for the p rocedu re  than  "f 
abortion"?

Some opponents of the Partial-Birth Abortion Ban Act (HR 1833) insist that anyone writing 
about the bill should say that it bans a procedure "known medically as intact dilation and 
evacuation." But when journalists comply with this demand, they do so at the expense of 
accuracy. The bill itself makes no reference whatever to "intact dilation and evacuation" 
abortions. More importantly, the term "intact dilation and evacuation" is not equivalent to 
the class of procedures banned by the bill.

The bill would make it a criminal offense (except to save a woman's life) to perform a 
"partial-birth abortion," which the bill w ould define— as a m atter o f  law— as "an abortion in 
which the person performing the abortion partially vaginally delivers a liv ing  fetus before 
killing the fetus and completing the delivery." [emphasis added]

In contrast, the term "intact dilation and evacuation" was invented by the late Dr. James 
McMahon, and until recently, was idiosyncratic to him. It appeared in no standard medical 
textbook or database, nor anywhere in the standard textbook on abortion methods, Abortion  
P ractice by Dr. Warren Hern. Because "intact dilation and evacuation"2 is not a standard, 
clearly defined medical term, the House Judiciary Constitution Subcommittee staff (which 
drafted the bill under Congressman Canady's supervision) rejected it as useless for purposes 
of defining a criminal offense. Indeed, it i.' worse than useless— a criminal statute that relied 
on such a term w'ould be stricken by the federal courts as "void for vagueness."

Although there is no clear definition of the term, we know enough to say that it is inaccurate 
to equate "intact dilation and evacuation" abortions with the procedures banned by HR 
1833. since in his writings Dr. McMahon clearly used the term "intact dilation and 
evacuation" so broadly as to cover certain procedures which would n o t be affected at all by 
HR 1833 (e.g.. removal of babies who are killed entirely in utero, and removal of babies 
who have died entirely natural deaths in utero). Indeed, at least one of the specific women 
highlighted by opponents of HR 1833 had various types of "intact D&E" abortion 
procedures that were n o t covered by HR 1833’s definition of "partial-birth abortion."

:The term "intact dilation and evacuation" should not be confused with "dilation 
and evacuation," which is a procedure commonly used in second-trimester abortions, 
involving dism em berm ent of the fetus/baby while s till in the uterus. The bill does not 
apply to "dilation and evacuation" abortions at all.
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about the bill should say that it bans a procedure "known medically as intact dilation and 
evacuation." But when journalists comply with this demand, they do so at the expense of 
accuracy. The bill itself makes no reference whatever to "intact dilation and evacuation" 
abortions. More importantly, the term "intact dilation and evacuation" is not equivalent to 
the class of procedures banned by the bill.

The bill would make it a criminal offense (except to save a woman's life) to perform a 
"partial-birth abortion," which the bill would d e fin e -  as a m atter o f  law— as "an abortion in 
which the person performing the abortion partially vaginally delivers a living  fetus before 
killing the fetus and completing the delivery." [emphasis added]

In contrast, the term "intact dilation and evacuation" was invented by the late Dr. James 
McMahon, and until recently, was idiosyncratic to him. It appeared in no standard medical 
textbook or database, nor anywhere in the standard textbook on abortion methods, Abortion  
P ractice by Dr. Warren Hem. Because "intact dilation and evacuation"2 is not a standard, 
clearly defined medical term, the House Judiciary’ Constitution Subcommittee staff (which 
drafted the bill under Congressman Canady's supervision) rejected it as useless for purposes 
of defining a criminal offense. Indeed, it is worse than useless- a criminal statute that relied 
on such a term would be stricken by the federal courts as "void for vagueness."

Although there is no clear definition of the term, we know enough to say that it is inaccurate 
to equate "intact dilation and evacuation" abortions with the procedures banned by HR 
1833. since in his writings Dr. McMahon clearly used the term "intact dilation and 
evacuation" so broadly as to cover certain procedures which would n o t be affected at all by 
HR 1833 (e.g.. removal of babies who are killed entirely in utero. and removal o f babies 
who have died entirely natural deaths in utero). Indeed, at least one of the specific women 
highlighted by opponents of HR 1833 had various types of "intact D&E" abortion 
procedures that were n o t covered by HR 1833's definition of "partial-birth abortion."

:The term "intact dilation and evacuation" should not be confused with "dilation 
and evacuation." which is a procedure commonly used in second-trimester abortions, 
inv'-'ving dism em berm ent of the fetus/baby while s till in the uterus. The bill does not 
apply to ' dilation and evacuation" abortions at all.


