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INTERROGATORY NO. 10: Please describe in detail the "options
available to [you]" referenced on page 2 of the Letter.

RESPONSE: See general objections.

INTERROGATORY NO. 11: Please describe in detail the entire
contents of your conversations with Shelia Toomey since November
1994,

a) in particular please state whether you told Shelia
| Toomey that "the panel could decide to reopen the case against
Sanders," or words to that effect. I'f you did say words to that
jeffect, please explain why you did not tell Representative Sanders
j this in the Letter.

b) whether you told Shelia Toomey that your options "start
with talking to a lawyer," or words to that effect. If so, please

explain why you did not tell Representative Sanders this in the

Letter.
RESPONSE: See general objections.

INTERROGATORY NO. 12: Please describe in detail the entire
contents of your conversation(s) with Shelia Toomey since November
1, 1994, In particular, please state whether your said:

(1) Representative Sander's apology was "minimal," and v
you meant by the use of that term, and the facts and circumstances

Bogle&Gatesi O which you based your statement,
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(2) "I think some committee member were irritated at the
tone of his apology," and identified by name, address, and phone
number who was irritated and why, and the facts and circumstances
on which you based your statement.

(3) "if was a unanimous feeling from the committee that he
had not lived up to his responsibility," and describe in detail how
and when you obtained this information, and the facts and
circumstances giving rise to your opinion.

(4) "the committee felt itwas slapped in the face," and if
so, whether you believe Representative Sanders hascommitted any
ethics violations since February 1, 1995,  Also please include a
description of all facts and circumstances upon which you relief for
your opinion,

RESPONSE: See general objections.

INTERROGATORY NO. 13: Please describe in detail the contents
of any and all conversations youhad with Shelia Toomey since
November 1,1994, including but not limited to where, when, and for
how long the conversation occurred, whether you or anyone else took

notes, and whether anyone else was present,

RESPONSE: See general objections.

INTERROGATORY NO. 14: Please state whether you told Shelia

Toomey "I think it was an insult," or words to that effect, and if
Bogle&Gates
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U  w Company

Si
103, j14th Avenve RESPONSES TO REPRESENTATIVE SANDERS

Anchorage, AK WE0L ~ SECOND SET OF INTERROGATORIES
(em 2764557 PROPOUNDED TO MARGIE MAC NEILLE

PAGE - 9 -



Bogle& Gates
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(907) 276-1557

so, please describe in detail the facts or circumstances which gave

rise to your opinion.

RESPONSE: See general objections.

INTERROGATORY NO. 15: Please identify by name, address, and
phone number the identity of the person or persons who brought the
March issue of Representative Sander's legislative newsletter to the
attention of the subcommittee. Please describe in detail in what

manner it was reported, i.e., whether informally or as a properly

sworn complaint.
RESPONSE: See general objections,

INTERROGATORY NO. 16: Please identify any ethics charges
Lbrought by anyone, including the Ethics Committee or subcommittees
against Representative Sanders prior to taking curative action by
mailing the Letter to the media.

RESPONSE: See general objections,

r 1996, at Anchorage, Alaska.

BOGLE & GATES, P.L.L.C. _
Attorneys for the House Subcommittee of the

Select Committee on Legislative Ethics
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This is to certify that on the

|\ of October, 1996, a true

and correct copy of this document
was hand delivered/mailed/faxed
to:

Lester K. Syren, Esg.

Law Offices of Lester K. Syren
1351 Huffman Road, Suite 2A
Anchorage, Alaska 99501

\

Bogle&Gatcs
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oh
10/31/75

Attn: Mike SPAAN

Potential Witness:
PATRICIA PEREZ: P.O. Box 21243 Juneau, AK 99802 586-2579

Barnett contacted her on 10/31/96.

Perez verified that she worked for Sanders in 1996 and hopes to work for
him in 1997 She recalls the March 4 letter to District 19 Straw Poll
participants and she participated by printing out theletters, folding
them and mailing them. She assisted Jeanne Lovell with theproject.  She
estimates that the entire mailing project took about a day, with other
legislative duties being done in between.

She commented that she was surprised to hear that Rep. Sanders was in
trouble as he is very conscientious about the ethics law, after getting in
trouble previously. She thinks she remembers him talking with Jeanne
about whether the letter would be a problem.

Impression: She sounded candid, supportive of Sanders.
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Caae H 96-02 Order No, 1 Page 1

Michael N. White

Hearing Master

1227 W. 9th Avenue PUBUC
Anchorage, AK 99501 I>ccliraeat

IN.REt RgPRBfIEMTATrgB JBRRY fIANDBRS :
CAfIS g .96-02

ORDER NO. 1

By letter, counsel for Representative Sanders has filed
a "Notice of Change of Judge"™. No authority for exercising
a peremptory challenge to a master in an administrative
proceeding has been cited. When this was pointed out by
le tter, counsel cited the civil rule provision that no
reason must be given for such a challenge. There is an
obvious distinction between setting forth a reason for the
tactical decision for exercising a peremptory challenge and
the legal authority that gives rise to the right to exercise
such a challenge. | can find no authority for such a
challenge. The issue was referred to the committee by
‘letter on October 15, 1996 and the Committee has directed
that the "Notice of Change of Judge" be disregarded. See
attached letter from Susan Barnett.

By letter, counsel for Representative Sanders has
identified what he sees to be a basis for recusal of the
master, but has not formally moved for recusal. Couneel
states that his fiancee, who is not identified in the
letter, is the law clerk for Judge Sedwick. No legal
authority has been presented as to why that would form a
basis for recusal. Undersigned has reviewed the Judicial
Canons and finds no basis for the recusal. Undersigned does
not know who counsel's fiancee is, was not involved in the
case discussed by counsel, and categorically can.state that
any involvement by counsel's fiancee in the case mentioned,
or any other case master's firm has before Judge Sedwick is
without significance to undersigned. This matter was also
referred to the Committee and the Committee has directed
that there be no basis found for a recusal.
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Casa H 96-02 Order No. |  Page 2

Upon a complete review of the file in this matter/ it
iIs clear that a status conference would be beneficial to the
parties and to the master. Therefore, it is ordered that a
status conference w ill take place at 5:00 P.M. on October
16, 1996. This time was chosen to best accommodate counsel
for Representative Sanders who has indicated that he has
conflicts during the day. If the parties can reach
agreement on a more convenient tima on October 16, 1996 or
before 1:00 PMon October 17, 1996 one of the attorneys

should call undersigned.

Counsel for Representative Sanders has indicated that
he has a busy schedule this week. As a result, undersigned
Is attempting to be as flexible as possible in fitting in
such a hearing and w ill schedule the hearing at any
reasonable time to fit counsel's schedule during.the next
two days or evenings. Said hearing will be limited in time
and scope. |If counsel for Representative Sanders decideB
not to appear at the status conference, the master w ill
Issue a scheduling order and render decisions on the
following outstanding issues, without input from counsel:

1. Representative Sanders' failure to respond to the

summons;
2.  Whether a hearing w ill be held and, if so, when

the hearing w ill be held,;
3. Issues surrounding what documents are public and

what documents are confidential;
4.  Pre-hearing schedule, if a hearing is to be

ordered;
This schedule w ill consist cf discovery deadlines, motion

deadlines and other dates which will be strictly adhered to

in preparation for a possible hearing; and _ _
5. Any other procedural matters that the parties wish

addressed.

Dated this 15th day of October, 1996.

Michael N. White
Master

TOIA P.03
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Michael N. White
Hearing Master
1227 W. 9th Avenue PUBLIC

Anchorage, AK 99501 .
Dricumcot

IM RB: REPRESENTATIVE JERRY SANDERS
CASH H 96-02

ORDER NO. 2

A status hearing was scheduled on October 16, 1996 at
the office of the hearing officer. Counsel for
Representative Sanders was provided the opportunity to
reschedule the hearing at his convenience, but chose not to
do so, and chose not to appear. As a courtesy, because Mr.
Syren indicated that he bad deposicions this week, the
hearing was set for 5:00 PM to accommodate his schedule.
Rather than appearing, counsel for Representative Sanders
sent a letter indicating that he was not appearing because
the time was inconvenient and that he would not appear
because he does not wish to waive his client's right to
object to the master's appointment.

As stated in a previous order, certain procedural
issues would be addressed at the status conference. Those
iIssues would be either addressed at the status conference or
would be determined by written order, if Representative
Sanders waived his right to be present at the status
conference. The committee indicated that due to scheduling
issues a hearing, if held, must be held on November 14 and
15, 1996. There has been no motion to continue that date or
setting forth reasons that tlose dates, which fall within
the committee's procedural rules, would not be appropriate.
It would have been helpful to the undersigned to hear the
arguments of counsel, however, counsel waived the right to
present such arguments. Had counsel contacted the master
and tried to reschedule the hearing to a date convenient to
him, every effort would have been made to do so. On the
contrary, counsel simply indicated that he would not appear.

Based upon the documents on file, | make the following
rder No, 2
8ase H 96-02 Page 1
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orders regarding scheduling and other procedural aspects of
the case:

1. Representative Sanders has not responded to the
summons. His attorney has appeared in the case. No
objection has been raised as to the manner of service or
notice, although objection has been made as to the time
given for a response to the summons. Representative
Sanders was charged by the committee on September 23, 1996.
The summons and the charges were received by Representative
Sanders' attorney on September 26, 1996. (October 7, 1996
le tter from Lester Syren to Margie Mac Neille). Committee
procedures provide for ten days to respond to the charges.
Sec. 14(d). Ten days have passed and no response has been
made. A.S. 24,60.170()) provides that if a person formally
charged has not admitted the allegations of the charge that
the committee shall schedule a hearing on the charge. If
Representative Sanders wishes to respond to the charges, he
may do so, however, his delay in responding to the charges
IS not going to delay the proceedings. Therefore, a nearing
w ill be scheduled on the charges.

2. AS. 24.60.170() provides that the hearing shall
be held more than twenty days after service of the summons.
Committee procedures set forth that the hearing shall be
held on a date more than twenty days after the service of
the charges, but no later than sixty days from the service
of the charges. Procedures at Sec. 14(d). The hearing shall
take place on November 14-15, 1996 in Anchorage, Alaska.

3. The parties shall provide to each other by
November 1, 1996 the following information in discovery:
a) The names and addresses of all witnesses it

intends to call at the hearing/ _ o
b) A summary of the testimony to be elicited by

each witness/ and .
c) A copy of all documents expected to be admitted

at the hearing.

A willful failure to comply with this, or any other
discovery order may result in the exclusion of evidence at

the hearing.

4. Either party may serve upon the other written
discovery requests. Any requests served in writing shall be

Qrder No, 2
Case H 96-02 Page 2
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served by October 28, 1996 and shall be answered by November
8, 1996.

5. Depositions may be conducted consistent with the
Civil Rules and the Committee Procedures, but shall be
completed by November 7, 1996.

6. Wit%ss lists shall be exchanged on or before
November l, 199,

7. A final pre-trial status conference shall be held
on November 11, 1996 at 3,00 PM at a place to be determined

later.

8. All documents, including letters sent to the
committee, filed relating to this case since the date of the
service of the complaint, are to be treated as public
documents, in the absence of an order otherwise. A.S.
24.60.170 (m). If either party has objection to any document
generated after the filing of the complaint being treated as
a public document, that party shall file a motion setting
forth with particularity, the previously filed documents and
the basis for a claim of confidentiality. Such a motion
shall be filed by October 18, 1996. Absent an order to the
contrary, all documents generated after the filing of the
complaint may be released on October 21, 1996.

9. All requests for relief or for any type of ruling
shall be in the form of a motion with the original sent to
the committee and a copy facsimiled to the master. The
letters that have bean sent have been confusing. It is
often difficult to determine whether somewhere within the
rhetoric there is a request for relief or whether the entire
document is simply sent to complain about the process,
without seeking a ruling.

10. No appearance by sunsel for Representative
Sanders shall be construed to be a waiver to challenge his
asserted right to exercise a peremptory challenge to the
master.

11. If there are any further matters that;the parties
believe should be addressed, they are requested to call them
to the attention of the master.

Qrder No, 2
Case H 96-02 Page 3
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12. All deadlines set in this case will be strictly
enforced, absent a demonstration of good cause otherwise.

Dated this 16th day of October, 1996.

Qrder No. 2
Case H 96-02 Page 4



Michael N. white
Hearing Master
1227 W. 9th Ave.
Anchorage, AK 99501

J.ocuraent
CASE H-96-02
ORDER NO. 3

_ Based upon the request by respondent for additional
time to address issues relating to public disclosure/ it is
ordered -that either {)arty may file a brief by noon on
October 23/ 1996 as to public dissemination of documents
relating to this case.

It is further ordered that no documents shall be
released until further order of the master which is expected
to be rendered on October 23 or October 24/ 1996.

Dated this 18th ‘ ber, 1996.

Michael N. white. Master



Michael N. White
Hearing Master

1227 W. 9th Ave.
Anchorage, AK 99501

PUBLIC

Document
CASE H-96-02

ORDER MO. 4

Based upon the scheduling in this case, all persons who
are served with discovery requests for which there 1is a
valid legal obligation to respond, shall do so within ten
days of service of the request. If this order will cause an
undue hardship upon the rescipient of the discovery, the
person may contact the undersigned to seek additional time
to the extent such is needed.

Dated this 18th day of October, 1996.



Michael N. White
Hearing Master _
1227 W. 9th Ave. Public

Anchorage, AK 99501 Document

CASE H-96-02

ORDER NO. 5

Counsel for Representative Sanders has filed an
objection to a subpoena for back up files of Representative
Sanders. The subpoena was not attached to the objection.
Absent a copy of the subpoena it is difficult to assess the
arguments made by Representative Sanders. Submitted with
the objection is a two page letter to Pam Varni which sets
forth in more detail the basis for the objections raised. 1
will treat the letter as an exhibit containing argument on
the objection.

If the committee wishes to respond to the objections,
it shall do so by October 24, 1996. IT either party wishes
a brief telephonic hearing on this 1issue, counsel shall
discuss a convenient time for such and contact undersigned.

Dated this 21st day of October, 1996.



Michael N. White
Hearing Master

1227 W. 9th Ave.
Anchorage, AK 99501

PUBLIC
Docurncot
CASE H-96-02
ORDER NO. 6
1 Apparently In response to the objection to the subﬁoena served upon Legislative Affairs,
the committee has delivered to the master, in a sealed envelope, the materials responsive to the

subpoena. The parties should address what it is they wish the master to do in regard to these
documents by October 25, 1996. If there is a request for the responsive documents to be
screened, the parties should advise the master as to categories of documents that the respective
parties believe should be produced and the categories of documents that should not be produced.

2. By Order No. 3, the parties were directed to brief, If they desired to do so, Issues as
to the public dissemination of documents by October 23, 1996. Pursuant to the order of the
Superior Court, briefing shall be filed by October 28, 1996. Although it appears that the court did
not stay a decision on this issue, and that the court did not indicate that it would address this
Rartl_cular issue, the gartles can expect that no decision on this issue will be rendered until after the

earing of October 29, 1996. All other scheduling orders will remain in effect until modified or
stayed by the court.

Dated this 22nd day of October, 1996.

Is/
Michael N. White, Master
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Michael N. White
Hearing Master
1227 U. 9th Avenue

Anchorage, AK 99501 PUBLIC

Uocuirtesj*
in Rgt RBPRgarorrATiVB jerry aAHDiraa
casb a,,S.g-roa

ORDER NO. 7

The committee served a subpoena on the Executive
Director of the Legislative Affairs Agency on or about
October 15, 1996. The subpoena called for certain backup
files of Representative Sanders and payroll records.

On October 18, 1996, counsel for Representative Sanders
"filed a two paragraph *[Ojbjection to Subpoena to Appear and

eProduce™. In addition, counsel for Representative Sanders
eattached a two page letter to the subject of the subpoena in
which he outlined his objections to the subpoena. On

October 21, undersigned submitted Order Number 5 1in which
"the parties were invited to initiate a hearing, to express
etheir positions, 1if desired. Neither party sought a hearing.
The committee submitted a memorandum setting forth its
position on the subpoena. No additional materials or
arguments were submitted by Representative Sanders.

During the week of October 21, 1996, the subject of the
"subpoena delivered the documents, in a sealed envelope to

the master. In response, Order Number 6 was 1issued. That
lorder invited 1input by either party as to the issues
regarding the documents.. Such input was to be provided by

October 25, 1996. No response by Representative Sanders was
~Filed.
|

Therefore, before the master 1is the two paragraph
;objection, the memorandum by the committee, and the actual
edocuments responsive to the subpoena. Based cn a careful
review of the papers filed, the master holds that the
idocuments responsive to the subpoena are properly

Order No. 7
"Case H 96-02 Page 1



discoverable and will be provided to the committee
forthwith.

The objection filed by Representative Sanders asserts
that the subpoena 1is defective because it does not. comply
with AS 24.25.010, that it seeks attorney client privileged
material, work product material and is in violation of the
Fourth and Fifth Amendments to t~e united States
Constitution. Additional objection 1is made that the
subpoena 1is vague, overbroad and Irrelevant.1l

AS 24.60.150(b) () provides the legal authority for the

issuance of the subpoena. The provisions of AS 24.25.010
are clearly not applicable to investigations by the Ethics
Committee. The subpoena complies with AS 24.60.150(b)(2)

and was therefore properly issued.

JIn a letter of October 23, 1996, counsel for Representative Sanders made additional
assertions regarding the discoverability of the subject documents. Undersigned has
repeatedly stated that arguments regarding issues jn mis case shall be set forth in
pleadings, not in letters. Such a requirement assures fairness to both parties and
assures an adequate record. Two points were made in the letter. First, counsel argues
that the order of Judge Murphy prohibits dissemination of the subpoenaed documents.
The master does not read the order to apply to distribution of discovery documents to
the parties. The order addresses dissemination of documents to the public, not to the
parties. Additionally, with due respect to the court, the order is not totally clear to
the master about public dissemination of documents. The order .clearly prohibits
disclosure of documents until after Petitioner (Representative Sanders) has an
opportunity to file motions regarding dissemination by the dose of business on October
28, 1996. Undersigned does not read the order to go beyond providing Representative
Sanders additional time to provide briefing to the master, based upon Representative
Sanders argument to the court that he had been required to file briefing by October 18,
1996. Resolution of this issue is not necessary to deciding the; subpoena issue,
however, the parties may wish to obtain clarification from the court as to the breadth of
the stay of public dissemination of documents. Based upon the scheduling of a hearing
for October 29, 1996, undersigned told the parties that no order would issue as to
public documents until after that hearing. There now is reason to believe that a hearing
may not take place on October 29, 1996 due to additional pleadings filed by the
committee, Undersigned reads the order as only staying dissemination of documents
until October 28, 1996, by which time Petitioner will have an opportunity to brief the
issues. It would be of assistance to the master for the parties to obtain clarification
from the court, or in the absence of such clarification, filing a memorandum setting
forth the parties* positions as to the intention of the court. The second argument set
forth in counsel’s letter has to do with the availability of disc wciy in this matter.
Counsel misinterprets a prior statement by the master about whether written discovery
to non-parties pursuant to Civil Rules 33 and 34 may be obtained from non-parties.
The issue of whether a non-party can be subjected to interrogatories and requests for
production is not remotely similar to whether the committee or the respondent may
obtain documents through the use of a subpoena.

Order No. 7
Case H 96-02 Page 2



, The other objections set forth by Representative
.Sanders have no merit and merit little discussion.
Undersigned has reviewed the materials responsive to the

subpoena. There are no documents which even arguably could
fall tinder any of the privileges asserted by Representative
Sanders. The documents consist of a computer preserved

eletter, along with an apparent computer mailing"list of the
recipients of the letter. No privilege even remotely would
apply to these materials. Undersigned knows nothing of the
facta of the allegations other than what is alleged in the
.complaint. Although Representative Sanders has asserted
that the materials are irrelevant and would not lead to
relevant or admissible evidence, he has . failed to

demonstrate the validity of that argument. On etheir face,
the documents appear to be directly relevant to"the charges
asserted by the committee. Certainly, undeir standards

relating to discovery, the materials are not irrelevant.
For the reasons set forth, the master produces the
.documents to the committee. The documents are :attached to

"this order. These documents are not public documents and
shall not be disseminated beyond the parties to this case.

Dated this 27th day of October, 1996.

Master

Order No. 7
Case H 96-02 Page 3



Michael N. White PUBLIC

eHearing Master [>ocuiii©fit
1227 W. 9th Avenue
Anchorage, Ait 99501

IN Rg: RSPRBSGNTATIVB JERRY_SANDERS
mB0&H. 96-03

ORDSR NO. 8

Although not requried to do so, the committee
;submitted the issue of public disclosure of documents
relating to this case to the hearing officer for decision.
The hearing officer scheduled a status conference with the
issue of the public dissemination of documents to be one of
the topics addressed. Counsel for Representative Sanders
did not attend the hearing. After the scheduled hearing, the
hearing officer ordered that documents relating to this
case, which were generated after the finding of probable
cause, would become public as of October 21, 1996, in the
absence of an order to the contrary. Representative Sanders

was given until October 18, 1996 to file d motion or
memorandum setting forth objections to the proposed public
dissemination of documents.* Rather than filing a

substantive response, on October 18, 1996, Representative
Sanders, through counsel, asserted that the. order for
briefing by October 18, 1996 gave him insufficient time. In
response, the hearing officer ordered that briefing could be
filed by October 23, 1996, and .stayed release of documents
until after that date. Prior to October 23, :1996, as a
result of an order entered by Judge Murphy, the hearing
officer once again extended the time for briefing this 1issue
until October 28, 1996. The committee filed a memorandum
urging release of documents, Representative Sanders has not
filed a motion or memorandum objecting to the release of
documents.

Cn October 28, 1995 the Superior court dismissed
Representative Sanders®™ appeal 1in which one of the issues
was the public dissemination of documents. , There 1is

Order No. 8
Case H 95-02 Page 1



sufficient information available for this order to be
entered relating to the release of documents to the public.
|

Courts recognize that there 1is a fundamental pudblic
interest in Alaska 1in the disclosure of documents relating
to public business. Anchorage School District. v..-Anchorage.
Dally News, 779 P.2d 1191 (Alaska 1989). Because of the
fundamental nature of the public right to know, the burden
of establishing a basis for non-disclosure is on the person

or body which seeks non-disclosure. Anchoracre School
District v. Anchorage Daily 779 P.2d :1191, 1193
(Alaska 1989) . In the Anchorage School District case, the

court stated:

The oeonle of this state, through their elected

representatives . have stated in the clearest of
terms that it 1s more 1important that they have

access__to__this tvoe of information than that it
remain .confidential. Id at 1193. [emphasis in
original]

When specifically addressing the public right to know
.as to the legislative process, the 1issue 1is. up to the
legislature to decide. Abood v. LcagUfi, of Women Votfirg-of
Alaska. 743 P.2d 333 (Alaska 1987). The legislature has
decided when and to what extent its ethics committee process
should be open to the public, and 1its decision in this
regard is absolutely controlling.

AS 24.60.170(m) provides:

AIl documents issued by the committee after a
determination of probable cause to believe that
the subject of a complaint has violated this
chapter, including an opinion recommending
corrective action under (g) of this section and a
formal charge wunder (h) of this section are
subject to public inspection. Hearings of the
committee under (J) of this section are open to
the public, and documents presented at a hearing
and motions filed in connection with the hearing,
are subject: to inspection by the public.
Deliberations of the ccmmittee following a
hearing, deliberations on motions filed by the
subject of a charge under (hi of this section, ar.d

Order No. 8 *
Case H 95-02 Page 2 |



deliberations concerning appropriate sanctions are
confidential. ]
!

AS 24.60.170(m) differs from AS 24 .60.1]70 (d) which
provides that committee action taken before the! finding of
probable cause 1is confidential. The structure; enacted by
the legislature is entirely sensible. Legislators accused
of violations for which there 1is no probable cause are
protected from public disclosure of what might amount to
rumors and innuendo, wh..le conduct that has been determined

to establish probable cause of" a violation will be
disclosed.
AS 24.60.170(m) 1is relatively straightforward. It

provides that documents 1issued by the committep after the
determination of probable cause ™"are subject-to public
inspection™. Additionally, the statute provides that
documents submitted at hearing and motions connected with
the hearing acre public documents. Motions made! before the
hearing cure "connected with the hearing™ and should be
considered public documents. Essentially, the megislature
set forth a standard similar to that in effect for any civil
litigation. Based upon the above, the hearing officer
agrees with the position of the committee at page two of its
memorandum which 1identifies categories of documents which
should be subject to public inspection.
J

Therefore, it 1is ordered that the following documents

shall be available for public inspection:

1. All motions filed by either party ;or byt any
person relating to discovery sought from that person;

2. All correspondence submitted to tihe hearing
officer or the committee by any party to this case or by any
person relating to discovery sought frcra the person;

3. All correspondence generated by the hearing
officer relating to this case; ;

4. All orders issued by the hearing officer;

5. Public notices of hearings or public meetings; and

6. All documents generated after the jfinding of
probable cause by the committee relating to this case.

Excepted from this order are documents- which are
subject to attomey-cliann or work productiprivileges,
documents provided in discovery, investigative reports which

I

Order No. 8 i
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are not used at the hearing and documents delating to

deliberations of the committee. |

In sum, the rule 1i1s for disclosure of! all those
categories of documents which would be disclgsed 1in any
civil case. IT there are any particular documents for which
there 1is a doubt 1in either parties®™ mind abkut whether
disclosure 1is required, the party should eubmit the document
to the hearing officer and a decision on an expedited basis

will be made.

Dated this 29th day of October, 1996. j

Michael N. White
Master

Order No. 8
Case H 96-02 Page 4



Michael N. White

Hearing Master 357TOT 7P
1227 W. 9th Avamue ruBUYV*®
Anchorage, AK 99501 L/0CUHIOdt

IN MSt REPRKSGNTATIVB JERRY fIANDBRS
CASES 96-Q2

ORDER-HQ,-3.

Respondent has moved for a protective o-der as to the
timing of the depositions of Representative Sanders and
another witness. The committee has responded that it does
not oppose a change of dates, but indicates that there may
be difficulty of holding the deposition on the proposed date
of Respondent, due to travel plans. It is ordered that the
motion 1is granted and that the depositions shall take place
at a time convenient for the parties on November 7, 1996 or
November 8, 1996, or on such other date as agreed to between
the parties.

Dated this 29th day of October, 1996.

Michael N. White
Master
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MEMORANDU M March 17, 1997
SUBJECT: Sectional Summary of CSHB 51( ). (Draft version "C")
TO: Representative Pete Kott

Attn: George Dozier

FROM: Terri Lauterbach
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, please note that a sectional summary of a bill should not be
considered an authoritative interpretation of the bill and the bill itself is the best statement
of its contents. You have not asked any particular questions about this bill, so this summary
is brief. Ifyou would like an interpretation of the bill as it may apply to a particular set of

circumstances, let me know.
Section 1. Findings and intent. Subsection (b) relates specifically to sec. 5.

Section 2. Clarifies that the state policy is to have DEC seek primacy for NPDES
enforcement.

Section 3. Describes circumstances under which the natural condition of water should
constitute the applicable standard of quality for the water. "Natural condition"” is not defined.

Section 4. Sec. 46.03.085 sets requirements for the state’s water quality standards.
Sec. 46.03.087 establishes special procedures for DEC to follow in order to adopt a
regulation that is an exception to the requirements of Sec. 46.03.085. Sec. 46.03.088 gives
a definition of "background condition” which is a term used in Sec.46.03.085(a)(4). Also
applies that definition to DEC's regulations.

Section 5. Allows DEC to impose administrative penalties for violations relating to public
water supply systems. This section will allow Alaska to continue its "primacy" status in this
area by bringing state law into conformity with a new federal law enacted in August 1996.
Please see the findings in sec. 1(b) for further detail.

Section 6. Court rule change section.



Representative Pete Kott
March 17. 1997
Page 2

Section 7. court rule change section.

Section 8. Requires review and rcjustificution of current water quality regulations.

Section 9. Allows the regulations process to begin immediately although the regulations can't
take effect until the related bill section takes effect.

Section 10. provides that the authority under sec. 5 to impose administrative penalties won't
take effect until absolutely required under federal law or regulations.

Section 11. Effective date for the beginning or the regulations process under sec. 9.

TML:jdr
97-1 S6.jdr
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Lauterbach
3/19/97

AMENDMENT

OFFERED IN THE HOUSE

TO: Draft CSHB 51( ) (*V ersion)

2-<f
Page 5, line 2%, following "dtschaigc't T?? <—

Insert y

&) "drinking water" means a body of water or a water supply from
which the water is safe to drink in its natural state;

oV "industrial use” means use of a water supply for fish processing,
food processing, mining, placer mining, manufacturing, development, or production,

including energy production”



Alaska Environmental Lobby, Inc. hone: 9074653366

P.O. Box 22151 Juneau, Alaska 99802 Fax: 907-463-3:112

Twentieth Legislature - First Session

HB 51: “An actrelating to water quality and the procedures required
to implement certain federal regulatory changes.”

Clean water is critical to the economic prosperity and health of
Alaskans. Unlike the majority of states, Alaska enjoys a reputation for having
pristine waters. Resource extractive industries in Alaska should be willing to
meet high water quality standards, designed to protect our pristine waters,
rather than to underwrite legislative attem pts to weaken our standards. The

Alaska Environmental Lobby is opposed to this bill because it would:

. jeopardize the health and welfare of Alaskans and their ability to
protect their water resources by lowering Alaska’s water quality standards to
the lowest level of standards nationwide,

. lead to greater confusion, delays, and litigation in the permitting
process,
. conflict with a basic principle of the Clean W ater Act by ignoring

the concept of multiple users when setting water quality standards,

. introduce a definition of “background condition” that would make
polluted water the standard for future discharges,

. require DEC to deal with new, time-intensive, confusing
procedures for administering water quality standards, without the benefit of
sufficient additional funding,

At a time when Alaskans demand state control over the state’s natural
resources, HB 51 invites increased federal involvement by EPA in determining
the quality of Alaska’s waters. At a time when Alaskans are attempting to
convince the rest of the nation of our good stewardship of federal lands, such
as ANWR and NPR-A, HB 51 would show the nation how willing we are to
compromise our water quality to placate industry. The state’ unique attributes
that Alaskans value so highly - our abundant fish runs, our rich estuaries, our
cold, clean streams - must be protected by unique standards drafted by
professional resource managers in concert with the industrial interests within
the state and with over-sight by all concerned Alaskans.

Susan E. Schrader, Executive Director
3/19/97
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Representative Norman Rokeberg

MEMORANDUM

TO: Representative Pete Kott

Chairman, House Rules Committi
FROM: Representative Norman Rokeben
DATE: March 18, 1997

SUBJECT:  sSponsor Statement

The Resource Development Council, (RDC), has been a prime su?p_orter of last year’s HB 342 and now
on HB 51. HB 51 isa common sense approach to proposing regulations.

The battle over resource development in Alaska is not about money. Opposition from the environmental

community is rarely about money, it is about humans using the land and resources. Their disdain for

anate property rights and economic activity is evident when the rhetoric states they are pursuing a
roader public interest objective.

The environmental community seems to be ignoring the long history of resource development and
extraction in Alaska. The contribution of resource development to the quality of life and jobs in Alaska
does not impress them. They do not care about jobs and the contribution that resource development

makes to the local, state, and national economies.

Alaska has the right to utilize our rich resources in a responsible manner to benefit the citizens of our
great state.

WHY DO WE NEED HB 51 AND WHY NOW?

1. A different way of proposing regulations is needed for DEC as well as a different point of view.
(Unfortunately, this point of view is not shared by DEC or the environmental community.)

2. Regulations should be based on sound science that are technologically feasible.

3. All departments need to begin to do cost/benefit analysis. Regulations that make compliance
standards stricter and stricter are unlikely to result in significant risk reduction. It will increase costs
substantially and be wasteful. Zero tolerance is the ideal but remember it is only the ideal. (The analysis
required in the bill for proposed regulations by DEC should already be in place because of similar
requirements set forth in EPA requirements for states.)



Ragp2

4. Unreasonable delays in permitting of all types of industries that need water quality permits: i.e., the
Red Dog mine began its mixing zone application in 1983 and on March 28, 1997 half of its request will

finally become final.

5. DEC does not think the Legislature is the proper forum for debating water policy. Frankly, DEC
believes we are unqualified and unreasonable. However, for over a year DEC has been unable or
unwilling to identify DEC regulations that are more strict than the federal regulation they are based upon.
(The review process outlined in the hill is already required of DEC by the federal Clean Water Act and
EPA. DEC has chosen to characterize the review process as an insurmountable task.)

6. This hill is symbolic of the message we are trying to send to industry: ALASKkA IS OPEN FOR
BUSINESS.
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Environmental Politics:
Who Cares About the Facts?

In the battle between environ-mentalism and sound science the facts are often the earliest
casualties. Such was the case inthe crusade to save the Northern Spotted Owl, hatched, like so
many such plans, somewhere in the bureaucratic tangle of the Department of the Interior's (DOI)
regulatory sub-agencies of the Fish and Wildlife Service, the National Park Service, and the

Bureau of Land Management.

The scheme, conceived by DOI bureaucrats in cahoots with well-heeled special interest
lawyers, and aided and abetted by liberal judges, was a classic example of questionable science
used to advance the agenda of environmental extremists. By listing the owl as an “endangered
species,” old growth forests — decreed as the owls' habitat by their protectors — were removed

from timber harvest.

This economic quarantine cost tens of thousands of loggers and mill workers their jobs, and
devastated the communities across the Pacific Northwest that depend upon the forest products
industry Moreover, the owl-inspired logging restrictions rippled throughout the economy,
increasing the price of the average new house by as much as $5,000.

Ironically, as NBC Nightly News reported in their broadcast of September 17, the Northern
Spotted Owl Is not endangered at all. The owls'" so-called "endangered" status is no more than
a smoke screen to cordon-off old growth forests to logging interests. According to the NBC report,
the owl is doing well in new growth forests, despite the federal regulations that insist they live only
inold growth habitat. The reason for their adaptation it seems Is that the dusky footed wood rat
— a delicacy In the owl diet — thrives In new growth forests.

The owls, therefore, In open defiance of federal regulations, continue to pursue their
livelihood of rat catching Inthe new ?rovvth forests. Unfortunately for the Iogfgers and mill workers,
and their families, without the big dollar support of legions of environmental lawyers behind them,
they are unable to pursue their livelihoods.
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Today the Department of Interior, moving down ihe "“to-do” list of the extreme environmental
lobby, is on a new misinformation campaign. Now they want to stop ranching on public rangeland.

A June internal memo from the Department's Office of Communications to Secretary Babbit
and Bureau of Land Management (BLM) Director jim Baca proposes that “we must make
deliberate and public attempts to prove how bad the conditions are in many riparian zones,"
despitu that fact that BLM's “own statistics can be used to show the range is in better shape than

at any point in this century."

Riparian zone is a fancy name for a stream or river bank. These areas are indeed of great
ecological — and economic — value. They support wildlife and vegetation and filter pollutants
that enter the water. They also provide access to water for livestock, crop irrigation, and domestic
use. The better they function ecologically, the better their value economically. Indeed, as the BLM
itself has reported, “experience has shown that riparian enhancement efforts are much more cost
effective and successful if carried out in cooperation with livestock operations.”

Not withstanding BLM's report, it seems the DOI's Communications Office has found a
hidden value of riparian areas — politics. That political value, demonstrated in the Northern
Spotted Owl fight, has emboldened BLM Director Baca to issue a flagrant and irresponsible
directive to BLM's state office directors. In a September 15 memo Baca wrote: "Last night the
Senate voted for a moratorium on the Rangeland Reform Initiative through the Interior
Appropriations Bill." Indeed they did, by a vote of 59-40.

~ The Baca memo continued: “Our bottom line is this: we will deliver on grazing reform — both
to increase grazing fees and improve our on-the-ground management and regulation of the public
range. If the House and Senate can agree how to do that, great; if not we will be implementing

it administratively."

Evidently, the Interior Deﬁartment has the same regard for the legislative process as they
do for their own statistics. Through and intra-agency memo, BLM state officials have been
directed to disregard a federal statute that has been on the books for nearly 60 years. The
Clinton-Babbitt rangeland reform plan would reverse a fundamental premise of the original Taylor
Grazing Act, passed by Congress in 1934 to direct administrative power away from Washington

and tov/ard local users of the land.

The Clinton-Babbitt plan, if enacted, would also substantially change the long-established
and complex system of property ri(?hts to such things as range improvements like fencing and
stock ponds, and claims to water and mineral rights, wildlife rights, and petroleum exploration and
timber harvest rights. Secretary Babbitt hails this reform as a “New American Land Ethic."
Fortunately, the “old American land ethic" — protection of private property rights — is provided
for under the 5th Amendment of the Constitution, and changing it requires more than a couple of

agency memos.

With the DOI's planned rangeland deception, like the Northern Spotted Owl hoax, jobs,
families, and communities are at stake. According to cattle Industry sources, this dramatic
increase in grazing costs, if enacted, could forces as man% as two-thirds of the public land cattle
ranchers out of business. In Arizona alone, Secretary Babbitt’s home state, more that 60 percent
of the state's $515 million-plus cattle operations depend on public land.
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_In other public land states, the consequences are more dire. Ranchfng is the economic
lifeblood in rural communities throughout these states, and like the logging towns of the Pacific
Northwest, their fate may be at the mercy of some bureaucratic whim.

There’s an old saying "figures don't lie, but liars figure.” By that measure there seems to be
a whole lot of “figuring” going on at the Department of the Interior, because with the powerful
environmental lobby on your side, and the Northern Spotted Owl victory under your belt, who

cares about the facts?

ABOUT THE AUTHOR

Dave Juday is director of the Focus on Agricultural Regulation and Markets
(FARM) Project of the Alexis de Tocqueville Institution.
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FISCAL NOTE Bill Version: csHe 51 (fin)

STATE OF ALASKA (H) Publish Date:  3/5/97

1997 LEGISLATIVE SESSION

Revision Date: 2/25/97 Dept. Affected: Fish and Game

"tie: An Act Relating to the Department of '‘BRU: Habitat and Restoration
Environmental Conservation Component: Habitat

iDonsor: Rep. Rokeberg

: *quester: House Finance COMPONENT SERIAL NO. 486

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 100 Fv 01 FY 02 FY 03
=ERSONAL SERVICES 375 375 375 37.5 375 375
" RAVEL 6.0 6.0 6.0 6.0 6.0 6.0
CONTRACTUAL 4.0 4.0 4.0 4.0 4.0 4.0
SUPPLIES 3.0 3.0 3.0 3.0 3.0 3.0
EQUIPMENT
-AND & STRUCTURES
j RANTS, CLAIMS
MISCELLANEOUS
"OTAL OPERATING 5&S. 50.5 50.5 50.5 50.5 29-5
~APfTAL EXPENDITURES 50.5 505 1 50.5 50.5 505 50.5
:HANGE IN REVENUES ( ) | 0.0 ©2)e] oo | 0.0 1 0.0 1 0.0
rUND SOURCE (Thousands of Dollars)

'002 Federal Receipts

‘003 GF Match

*004 GF 50.5 50.5 50.5 50.5 50.5 50.5
005 GF/Program Receipts |

037 GF/Mental Health
FUwr
" OTAL 50.5 50.5 50.5 50.5 50.5 505 1

Estimate of ANy current Y€al (FY97J cost: - 0.0

POSITIONS

SLL-TIME 0.5 0.5 05 0.5 0.5 05
NART-TIME

"5MPORARY

ANALYSIS: (Attacn a separate page if necessary)

This bill proposes certain procedures that must be followed in order to develop state water quality standards for whicn
there is no corresponding Federal water criteria. Alaska has standards for total suspended solids, turbidity, and stream

sediment accumulation for which there is no corresponding Federal criteria. It is difficult to estimate the cost on

conducting the work to demonstrate the need for such standards, because it is hightly dependent on avaiiability of site-

specific data. Development of site specific criteria cost to the Department of Fish and Game has been as high as
562,000 for one site. This fiscal note assumes a cost of 510,000 por site with a maximum of five sites per year.

epared bv: Janet Kowalski, Director«iK Phone: 465-4105
O'vision; Hadtat and Restoration Date: 2/25/97
a* proved bv Commi Frank Rue Juu1jxr— Date: 2/25/97
-gencv: Department of Fish and Game

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furtfttr diatnbuoon information, caU tha Govamor'a Logiaiativa Offica
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FISCAL NOTE \ _
Bill Version: CSB 51(fin)
SAEG-ALSA (H) Publish Date: ~ 3/5/97
1997 LEGISLATIVE SESSION
Pev son Date: YA Department Affected: Environmental
7. An Act relating to the Department of Conservation
Environmental Conservation" BRU: Department-wide” '

Sponsor: Reps Rokeberg and Kelly Component: All
Reqg-estor: House Finance Committee
COMPONENT SERIAL NO. 633
Expenditures/Revenues: (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 Fyo1l FY 02
PERSONAL SERVICES 9.1 95.1 95.1 95.1 95.1
TRAVEL 3.0 3.0 30 30 3.0
CONTRACTUAL 1740 174.0 1740 174.0 174.0
SUPPLIES 10 10 10 10 10
EQUIPMENT 3.0 3.0 3.0 3.0 3.0
LAN'D&STRUCTURES 0.0 0.0 0.0 0.0 0.0
1j RaNTS.CLAIMS 0.0 00 0.0 0.0 0.0
IMISCELLANEOUS 0.0 0.0 0.0 oo 0.0
TOTAL OPERATING 2"6.1 276.1 276.1 276.1 276.1
CAPITAL EXPENDITURES 0.0] 00 00] 0.0 0.0]
CHANGE IN REVENUES! 0.0 0.0 0.0 0.0| our
FLNDSOIRCE
.1 ::Jeral Receipts i 0.0 0.0 Oo
jr Mater. ou 0.0 0.0 0.0 u.o
;:c- of '276.T 276.1i 276" | 2761 276.1
1005 jF/Program Receipt 0.0 uo 0.0 0.0 0.0
1006 GF/MHT1A 0.0 ' 00 0.0 ~~Ual 0.0
Other 0.0 0.0 0.0 ~Uu ou
TOTal 6.1 276.1 lib. 1 276.1 276.1
Estiaiie ofany current ye*r (FY97) cost: S 0.0
POSTIONS
*e i -1iME I . il 1
PART-TIME 0 0 U 0
TEMPORARY ‘O 1 o o] u
A’-ALYDb ; i Artacn a separate page if necessary.!
See attached
Prepared by: Susan Braley Phone : -465-5308
Division: Air & Water Quality ~—m__ Date :
Approved by Commissioner:
Agency  Department of Environmental Conservation Dale 3./inMq
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QEQSUOR

The fiscal impact in HB 51 is in Sections 4 & 5 of the bill.

To meet the requirements under these sections, we anticipate one additional full time
staff position would be required to handle the requests to change a State water quality
standard allowed in Sec. 46.03.085(c) and Section 36.03.087(b), as well as a full review
of the regulations required in Section 5 of the hill. The timelines required in
46.03.085(c) would mean a staff person would have to give immediate and full time
attention to the requested change.

Because of the contentious nature of making changes to the state water quality
standards, it is vital that we seek and have available for the public, third party expertise
on the water quality standard in question. Past experience with contractual funding for
third party expertise shows that costs run from 320,000 to $75,000 depending on the
complexity of the issue. For example, an initial review done just on settling velocities of
sediment for the A-J Mine’s tailing impoundment cost the Department $20,000 in 1994,
Given the estimate of four changes requested per year, it is estimated that $100,000 in
contractual expenses will be incurred per year to gather third party expertise on the
issues. Public notice and hearing costs run approximately $10,000 per regulatory
change. Contractual funding is also included for consultation with a Department of Law
attorney at .25 FTE, as necessary to implement the regulatory provisions of the hill.

Therefore, the fiscal note includes:

Line 100 1 FTE professional staff (Envir.Specialist [11) .........cccocvverinnrinnrinnrinnns $95,100
Line 200  Travel (hearings, reSEarch)......nsssssssssses $3000
Line 300  Contractual Costs for 3rd party eXpertise ........cvmeimniennninnn. $100,000
PUDIIC NOTICE COSES ..ooouurvireriirereisisneessessie s $40,000
Department of LaW RSA ... s $34,000
LN 400  SUPPHES oo $1000
Line 500  EQUIPMENT ..o ssssssssssssssssaees $3000

TOTAL SECTION 4 & 5 PER YEAR ..o = $276,100



No. 2

_ FlSCAL NOTE Bil Version:  csnb 51 (0&g)

¥ (H) Publish Date: 01,31/97

SN

Re*'Sion Date. .Dept. Affected Fish and Game
T:e Ar. Act Relating 10 the Department al 8RU Habitat and Restoration
rgnrvfai Conse'vation Component  Habitat
bc."sor Ac<ebeirg and Keiiy
Pit-ester House On and cas Committee COMPONENT SERIAL NO. ASc
Expenditures/Revenue;; (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 Fy 100 Fy 01 FY 02 FY 03
PERSONAL SERVICES '50 0 150.0 112.5 112 5 "12 5 .
travel ia : 18 0 13 0 13 0 13.0 -
CONTRACTUAL « . 0 90 3 & 90 i
SUPPLIES 5 2 30 50 6 0 6.0 i
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 188.0 188.0 140.5 140.5 140.5 140

| CAPITAL EXPENOTUPES

ICHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Matcn

1CC4 GF 7SEl O 1380 1A0 5 140 5 «40.5 ‘AG

*CC5 GF Program Pe:e ::s
‘12~ GF Menrai Hea

*C*" AL 138 0 138 0 140 5 140.5 «AO.5

Estimate of any current year IFY97) cost; *

FULLTIME 2 2
PART TIME
TEMPORARY

ANALYSIS- Attach a seoara'r page m®mnecessary

Aqgitiona! exper: :_res stem from the increased wcrk'cad that will occur as the department is required to increase :~e
scope sucstance and specificity 0? ts AS '¢c G 3-IC 'c 05 370 and '6 20 permit appncat cn reviews and
Sig-.ficantiv increase field inspections and site-specific water quality data collection (background condifonsi in lieu of
complete reliance cn tne Department of Environmental Conservation's water quality standards and wastewater dischar:
pe'mittmg program Addinonal expenditures will occur assisting ADEC in developing a NPDES program that will be
accoved oy EPA  Estimate that five reviews requiring ADF&G participation will be conducted annually to adopt

"Hg - aticns unae' as as 0" 037 bl

P"cne Ac5 a-05

Z i -ar*.ar rhesTtrat'On Date * 29 97
' ' n

A i-..-; cy Cgm"- .Sn»fe' Frarn Aelt/rvn Date 129 97

Pisn and Game 7
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One additional permuting position will be needed to increase the scope of AS 16 05.870 and AS 16.20
permit reviews for activities previously afforded full protection under ADEC's wastewater permit program.
This is largely due to the significantly increased field presence that will be required to collect and evaluate
background conditions under AS 46 03 085{al(4) and concerns AS 46.03 085(e) will preempt retention
of the Aquatic Life Standard's numerical turbidity and stream substrate sediment accumulation criteria.

The corresponding federal narrative sediment criteria lumps sertieadie solids, turbidity, and total suspended
solids together and does not include numeric limitations Under a best case scenario, it would still require
readoption of these criteria under AS 46 03 087. potentially on a site-specific basis. Greater statutory
assurance that ADEC could retain it's Aquatic Life turbidity and sediment accumulation criterie would

significantly reduce this cost estimate.

Estimate five reviews will be conducted annually under AS 46 03 087(b) to adopt water quality regulations
for which there is no corresponding federal criteria, a more restrictive criteria is proposed, or for methods
that are not substantially similar to methods approved by EPA. Difficult to estimate cost because it is highly
dependent on availability of site-specific water quality and hydrologic data, however, estimate it may range
a low of s*0 00C cer review to a maximum of $62,000 each (this is the actual 3r.~ual cost recently incurred
assisting -ZzZ <r ce.e cpment rf sde-specific criteria for lIkaiuxruK Creek Red Dog Mrnei

Estimate C 5 FTE Habitat Biologist will be needed in Years 1 and 2 to assist in developing a state-run
NPDES program that will be approved by the EPA.

Increased AS 16.05.870 and AS 16 20 Permit Review and Compliance Inspections

Annually
.me 100 75 0 1 - nabitat Bioicgist
_me 200 7C
une 300 50
Line 400 30
TOTAL 90.0

AS 46.03.087(b) Evaluations (5 annually) (Assume low-range estimate of $10,000 each)

Annually
jne 100 2~5 2 5 «* ab'tat Biologist
~me 200 60
~me 300 40
~me 400 30
"OTAL 50 5

NPDES Prcgiu. * * urnr.ion IYears 1and 2 Only)

Year 1 and 2
.me 100 375 0 5 - HabitatBiologist
.me 200 50
tine 300 30
une 400 20

TOTAL 47 5
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1997 LEGISLATIVE SESSION

FISCAL NOTE

I
H) Publish Date:

HLN ?ﬁ) Velr-§ion: G831 m

1/31/97

- /22/97 : M.
Bevismn Date: b 5:00 P.M Department Affected: Environmental
Title: An Act relating to the Department oT* Conservation
Environmental Conservation BRU: Départment-wide-
Sponsor: Reps Rokeberyand Kelly Component:
Requestor: House Special Committee on Oil and flas™
COMPONENT SERIAL NO.

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY01 FY 02 FY 03
PERSONAL SERVICES 2.597.0 2.597.0 2,597.0 2,597.0 2.597.0 2597 0
TRAVEL 208.0 208.0 208.0 208.0" 208.0 208.0
CONTRACTUAL 681.0 681.0 681.0 681.0" 681.0 543 0
SUPPLIES 204.0 204.0 204.0 204.0 204.0 204 0
EQUIPMENT 212.0 212.0 2120 212.0 212.0 212.0
LAND&STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS,CLAIMS 0.0 0.0 0.0 uO 0.0 00
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 o:
TOTAL OPERATING 3902.0 3902.0 3902.0 3902.0 3902.0 3764.0,
CAPITAL EXPENDITURES | 0.0) 0.0] 0g 0.0] 0.0) 00
ICHANGEINREVENUES( ) 1 M| 6.01 6.61 66 " 67)
FUND SOURCE

1002 Federal Receipts 6.0 '0.0 0.0 oo .0 00
1003 GF Much ©0 0.0 0.0 oo oo 0.0
1004 GF 3.902.0 3.9010 3,902.0 3,902.0 :-'902u 3.902 :
100} GFProtram Receipt 0.0 Oa 0.0 0.0 00
1006 GrMHTIA 0.0 ©0 0.0 0.0 0.0 Oc
Other 0.0 N 0.0 0.0 0.6 00
total 3,902.0 3,902.0 3,0010 3,902.0 3.002.0 3.9010
EstiMite of aay carreai year (FY97) coet: S 0.0

POSITIONS: 1

FULL-TIME 30 30 29 29 29

PART-TIME —0 0 0 0 0

TEMPORARY 0 0 0 0 0 -

ANALYSIS: (Attach a separate page if necessary.)
See attached.
Prepared by: Susan Braley Qw Phone : 907-465-5308
Division: Air<fc Water Quality Date: 1.2297
Approved by Commissioner: <
Agency:  Department of Environmental Conservation o Date: 7
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
(REV 10/96) < iji Page | of Lj
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Attacent oFsc Nog, B3~ 129

The break out of the fiscal note for HB 51 is shown by pertinent sections of the hill.

All Sections.

There will be significant legal issues associated with several sections of this bill,
including obtaining delegation of the NPDES program from EPA as directed by Section
3. Per the Department of Law, they anticipate a full time attorney will be required.

Line 300 (Department of Law RSA) $138,000

Section 2.

This section prohibits the adoption of any environmental regulation by DEC unless the
requirements are economically feasible for the persons governed by the regulations
without any consideration of the public health impacts. The department administers 29
sets of regulations through Title 18 (Environmental Conservation). Ina é;lven year,
approximately 15 regulatory packages are developed, revised, or amended by the
department, some of which are complex and comprehensive amendments to existing
law or are mandated by recent changes to federal law. The requirement to determine
the economic feasibility of compliance with all DEC regulations cannot be met solely by
DEC technical and scientific staff whose training is in areas other than economics.

Based on the level of regulatory activity in the department, funding for three Economists
would be required:

Line 100 2 FTE (ECONOMISE II) ..ovvovivvcrrssrressissssssssssssssss s $190,000

LFTE (ECONOMISE 1) ovvvieeiserireesisssessssssssssssssssssssssssssssssssssssnns $107,600

Total LiNe 100 .. rineriisssisssesssessssssssssssssssssssssssssans $297,600

LINE 200 THAVEl oot s S5.000

Line 300 CONEraCtUal wuvvviiiiiii i $3,000

LINE 400 SUPPHES oot st $3,000

LI 500  EQUIPMENT c.iirierisersnesisssssssssssssssssssssssssssssssssssssssssssssssssssnssens $9,000

TOTAL COSTS SECTION 2 PER YEAR ccoooorivrrrrrsssrisnssesssssssnnnens = §317,600
Section 3.

This section requires the department to seek and maintain primacy of the federal
National Pollutant Discharge Elimination System (NPDES) program from the USEPA.
The major co (Joonents of the NPDES program include ﬁermlttlng, compliance
monltormg, and enforcement. This section represents the most substantive part of the
proposed legislation from a fiscal perspective. In 1987 the department analyzed the
viability of galnlng? primacy for the NPDES program and estimated at that time it would
cost approximately $2.3 million to administer the minimum effort required by EPA to

B 5Fis NE A R 2 72



maintain the NPDES program.

The Division of Air and Water Quality is currently in the process of awarding a $25,000
contract to conduct a new feasibility study on state primacy of the NPDES program.
Unfortunately, the results of that study will not be available until June 1997. Therefore,
for purposes of this fiscal note, the 1987 analysis has been used as the basis for
determining the costs of assuming the NPDES program, taking into account current

costs estimates.

Line 100 21 FTE professional staff (Envir. Specialists/Engineers) .... $1,994,700
4 FTE clerical staff (Admin. Clerk I'1) ..o $209,800
(to implement NPDES related functions in permitting,
monitoring, compliance monitoring, and enforcement)

TOtal LiNE 100 .o se e eenes $2,204,500

Line 200  Travel (compliance monitoring, enforcement).........cccccovvvrnrvennee, $200,000
Line 300 CONLrACIUAl ...ooovvercisee e $400,000
LN 400 SUPPLIES v $200,000
Line 500 EQUIPMENT ... $200,000
TOTAL COSTS SECTION 3 ooooernrrecrssesressnssssssssssssessssssessss 53,204,500

Section 4 & 5.

To achieve the requirements under these sections, one additional full time staff position
would be required to handle the requests to change a State water quality standard
allowed in Sec. 46.03.0850 and Section 36.03.087(b), as well as a full review of the
regulations required in Section 5 of the hill. The timelines required in 46.03.085(c)
would mean a staff person would have to give immediate and full time attention to the

requested change.

Because of the contentious nature of making changes to the state water quality
standards, it is vital that we seek, and have available for the public, third party expertise
on the water quality standard in question. Past experience with contractual funding for
third party expertise shows that costs run from $20,000 to $75,000 depending on the
complexity of the issue. For example, an initial review done just on settling velocities of
sediment for the A-J Mine's tailing impoundment cost the Department $20,000 in 1994,
Given the estimate of four changes requested per year, it is estimated that $100,000 in
contractual expenses will be incurred per year to gather third party expertise on the
issues. Public notice and hearing costs “jn approximately $10,000 per regulatory
change. Therefore, the fiscal note includes:

Line 100 1 FTE professional stafffEnvir. Specialist Il) .....c.ccoovvvvinvriinrirnnninnn. $95,100
Line 200 Travel (hearings, research) .., $3000

B53-Figed N s D 3 T



Line 300  Contractual Costs for 3rd party expertise ...,
Public Notice COSES ...ovovveveereerrin,
Line 400 SUPP IS e
Line 500  EQUIPMENT....oiiiririineies s sssssssssssans
TOTAL SECTION 4 & 5 PEERYEAR coooooeeceeeeeeeeeceeveeiesee e esesesseaen s,

TOTAL COSTS OF HB 51 FOR ALL SECTIONS:

Line 100 (personal services; 52,597,200
Line 200 (travel) $208.000
Line 300 (contractual) S681,000
Line 400 (suppliesi S$204.000
Line 500 (equipment) $212.000
TOTAL GF $3,902,200

B 5isd Nie AThgs
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—— FISCAL. NOTE %\ﬁg}[ﬁé@{w

1997 LEGISLATIVE SESSION

Revision Date: Department Affected: Environmental

Title: Administrative Penalties for Violation ot*Public Conservation
Water Supply System Requirements BRU:

Sponsor: Rules Committee Component:

Requestor: Governor "

COMPONENT SERIAL NO.

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FYO1 FY 02
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0
LAND&STRUCTURES 0.0 0.0 0.0 0.0 0.0
GRANTS,CLAIMS 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES ~aor o.of 0.0 0.(1 ~olqT
ICHANGEIN REVENUES ( ) room 0.0 0.0 0.0 0.01 0.01
11002 Federal Receipts 0.0 0.0 0.0 0.0 0.0
>1003 GF Match 0.0 0.0 0.0 0.0 0.0
1004 GE 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipt 0.0 0.0 0.0 0.0 OO
1006 GF/MHT1A 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate ofany currentyear (FV97) cost: S 0.0

POSITIONS:

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS:  (Attach a separate page if necessary.)

Prepared by: Larrv Jones Phone: 465-5010
Division: Director. Division of Administrative Services Date: 11/7/96

Approved by Commissioner: _ '
Agency:  Department of Environmental Conservation me m_l 9|g
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s Legislative Office
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No. L

FISCAL I\D-I-E BiIIT/arsIo_n: HB 71_

S;%Tfﬁﬁm _— (H) Publish Date: 1/15/97

ision Date: Dept. Affected: Dapartmant of Law
die: An Act ... to administrative penalties (or violation BRU: Civil Division
of public water supply system requirements: amends civil court rule 82 Component: Environmental Law
Sponsor: Rules by Request

Requester: Governor COMPONENT SERIAL NO. 2092
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 1 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
ICHANGE IN REVENUEST

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004- GF

1005 GF/Program Receipts

1006 GF/MHTIA

ler
NJTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year IFY97) cost: $ 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill is in response to arecent change to the federal Safe Water Drinking Act that requires that the state have
minimum administrative penalty authority in order to maintain state primacy for enforcement of the federal
drinking water program. Presently, the State of Alaska must initiate a lawsuit to collect civil assessments for
violation of the requirements for public water supply systems. The 1996 amendments to the Safe Water
Drinking Act condition receipt of federal money for drinking water system construction on a state's maintaining
primacy under the federal program. Otherwise, the federal construction money allocated to this state is
reallocated to the federal Environmental Protection Agency for its use in exercising primary enforcement authority
in Alaska and the remainder of the federal money is reallocated to other states that do exercise primary
enforcement authority.

Passage of this bill would have no fiscal impact on the Department of Law. Most administrative actions propose!
by this legislation could be handled by Department of Environmental Conservation staff. The more complicated

Prepared by: Joan M. Kasson QR*.r& U Id* 7 Phone: 465-3672
Division: Abimimsstedbivee SBawvoess SN 1 J)\ . / Date: 11/6/96
v—e'
proved by Commissioner: Bruca M. BotelhtU Attorney General Date: 11/6/96
.gency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

{Rev 10/96) 97fisno.xIs/DBR Page 1 of 2
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ANALYSIS CONTINUATION:

cases that the Department of Law would handle are expected to take about the same time that the department
presently expends on compliance order and lawsuits that the present law require for drinking water
enforcement.

Rip2df 2
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3/13/97

CS FOR HOUSE BILL NO. 51( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BV

Offered:
Referred:

Sponsnr(s): REPRESENIWTIVES ROKEBERG AND KELLY, Foster, Hodgins, Vezey, Bunde,
Cowdcry, .Mulder, Kohring, Williams

A BILL
FOR AN ACT ENTITLED
"An Act relating to water quality and the procedures required to implement
certain federal regulatory changes; relating to administrative penalties for violation
of public water supply system requirements; amending Rules 79 and 82, Alaska
Rules of Civil Procedure, regarding attorney fees; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT, (a) The legislature confirms that it is the policy
of the state to adopt laws and implement water quality standards based on scientific and
technical evidence. The legislature specifically requests the Department of Environmental
Conservation, when implementing AS 46.03.085 - 46.03.0S8, enacted by sec. 4 of this Act,
to coordinate its efforts with other state agencies to achieve cost efficiencies and, when
adopting regulations, to consider measures that encourage the creation and retention of jobs

for Alaskans and the economic development of the state’s natural resources consistent with

K N CSHB 51( )
‘erliner!l [DELETED TEXT BRACKETED
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WORK DRAFT WORK DRAFT 0-LS0091\C

the public interest. It is the legislature’s intent that Alaska’s water quality regulations be
adopted and implemented in a credible manner, be based on scientific criteria, and be
economically feasible to comply with. The people of Alaska express their will through the
legislature, and regulations implement legislative action.

(b) The legislature also finds that

(1) the federal government has required, in the federal Safe Drinking W ater
Act amendments of 1996 (P.L. 104-182), that states have minimum administrative penalty
authority in order to maintain primary enforcement authority for the federal drinking water
program (42 U.S.C. 300f - 300j-26);

(2) the state cannot receive federal money for construction of public drinking
water systems unless it maintains primacy under the federal program (sec. 130, P.L. 104-182):

(3) maintaining state primary enforcement authority for the federal program
is in the best interests of the state so as to provide maximum flexibility and local control of
this program and to ensure continued federal money for Alaska public water supply system
construction projects;

(4) ensuring public health through protection of public water supplies is of
fundamental importance to the people of the state;

(5) sec. 5 of this Act is in the public interest by enacting administrative penalty
authority in order to meet the minimum federal requirements for maintaining state primary
enforcement authority for the federal drinking water program.

* Sec. 2. AS 46.03.050 is amended by adding a new subsection to read:

(b) The department may continue to investigate the feasibility of securing
federal approval under 33 U.S.C. 1342(b) of the shale’s permit program for discharges
into navigable w?;er so that the department has authority to administer the national
pollutant discharge elimination system in the state in lieu of the federal permit program
otherwise applicable to the state under 33 U.S.C. 1342(a). Nothing in AS 46.03.085 -
46.03.088 may be interpreted to prevent the department from continuing its effort to
secure approval under 33 U.S.C. 1342(h).

* Sec. 3. AS 46.03.080 is amended by adding a new subsection to read:

(b) If the available evidence reasonably demonstrates that the natural condition

of a body of water does not meet the requirements of the quality or purity standards

SI( ) -2-
Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 0-LS0091\C

that would otherwise be applicable to the classification of the water adopted under (a)
of this section, the natural condition of the water shall constitute the applicable
standard of quality or purity.

* sec. 4. AS 46.03 is amended by adding new sections to read:

Sec. 46.03.085. W ater quality standards, (a) In adopting and applying water
quality standards, the department, consistent with 33 U.S.C. 1251 - 1376 (Clean Water
Act),

(1) shall ensure that the standards are sufficient to protect human health
and propagation of fish and wildlife;

(2) shall consider reasonably available information on the background
condition of bodies of water, including the presence of naturally occurring pollutants,
such as arsenic;

(3) shall use scientific justification to develop water quality standards
that can be reliably measured;

(4) may not require water discharged by a user to be of a higher quality
than the background condition of the water receiving the discharge; and

(5) shall provide procedures for permitting mixing zones in state bodies
of water under regulations adopted by the department.

(b) Except when setting standards under AS 03.05.011(a) for shellfish growing
areas, as defined in the national shellfish sanitation program manual of operations
published by the Food and Drug Administration, the department may adopt a water
quality standard or other regulation related to water quality that is more restrictive than
applicable federal water quality criteria or regulations only after following the
procedures in AS 46.03.087(b).

(c) Notwithstanding AS 44.62.230. a person may submit a written request to
the department to amend the state’s water quality standards, criteria, or other
regulations to incorporate a reduction in or elimination of a federal water quality
standard, criteria, or other regulation. The request must stale clearly and concisely the
state and federal standard, criteria, or regulation in question and provide the department
with the reasons and basis for the requested amendment. Within 90 days after

receiving the request, or by another date mutually agreed on by the applicant and the

3 CSHB 51( )
t'w Text UnderHr.e.i [DELETES TEXT BRACKETED'
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department, the department shall either propose regulations to incorporate the reduction
or elimination of the federal provision or initiate the procedure required under
AS 46.03.087(b). If, following the procedure under AS 46.03.087(b), the department
is unable to make the written Findings required under AS 46.03.087(b)(3), the
department shall propose regulations that amend the state’s water quality standards to
incorporate the reduction in or elimination of the federal water quality criteria or
regulations.

(d) Except as otherwise provided in AS 46.03.087, the measurement of
constituents other than sediment to determine whether a permittee is in compliance
with permit limitations based on water quality shall be by methods approved in writing
by the United States Environmental Protection Agency or by substantially equivalent
methods approved by the department.

(e) Except as otherwise provided in AS 46.03.087, the measurement of
sediment to determine whether a permittee is in compliance with permit limitations
based on water quality shall be by the volumetric Imhoff cone method for settleable
solids. However, this subsection may not be construed to limit the department's
authority to adopt water quality criteria for total suspended solids to meet United States

Environmental Protection Agency requirements.

Sec. 46.03.087. Special procedures for certain water quality regulations.

(a) The department may, after following the procedures in this section, adopt a

(1) water quality standard or discharge standard that is more restrictive
rhan applicable federal water quality criteria or discharge standards;

(2) water quality standard or discharge standard for which there is no
corresponding federal water quality criteria or discharge standard; or

(3) regulation that allows the use of a method that is not substantially
equivalent to methods approved by the United States Environmental Protection Agency
for the measurement of constituents to determine wiicthe. a permittee *s ir compliance
with permit limitations related to water quality.

(b) Before adopting a standard or regulation governed by (a) of this section,

the department shall

(I) make available to the public, at convenient locations, copies of the
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proposal and the findings of the department that describe the basis for the proposal;
(2) consider and prepare a written finding assessing the economic and
technological feasibility of the proposal; and
(3) find in writing, as applicable, that

(A) biological, chemical, or physical conditions in the area of the
state or at the particular site where the standard or regulation applies reasonably
require the water quality standard, permit limits, or method of measurement to

protect human health and welfare or propagation of fish and wildlife; and
(B) biological, chemical, physical, or economic conditions are
significantly different in that area of the state or at that particular site from
those upon which the corresponding federal criteria or regulations are based.
Sec. 46.03.088. Definition of "background condition.” In AS 46.03.085 -
46.03.087, and in regulations of the department that relate to water quality,
"background condition” means the biological, chemical, and physical conditions of a
body of water outside the area of influence of the discharge under consideration.
When the department performs background sampling to determine a background
condition during an enforcement action, the department shall measure conditions that
are upslope or outside the area of influence of the discharge. If several discharges to
a body of water exist and an enforcement action is being taken, the department’s
background sampling shall measure conditions immediately upslope from each

discharge.

* Sec. 5. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.761. Administrative penalties, (a) The department may assess
an administrative penalty against a person who violates or causes or permits to be
violated a provision of AS 46.03.720(b) or a form or condition of a regulation, order,

permit, approval, or certificate of the department issued or adopted under

AS 46.03.720(b).

(b) An administrative penalty assessed under this section may not exceed

51,000 a day for each violation if the affected public water supply system serves a
population of more than 10,000 persons. An administrative penalty assessed under this

section may not exceed 5750 a day for each violation if the affected public water
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supply system serves a population of 10,000 or fewer persons. Each provision, term,
or condition violated is a separate and distinct violation. If a violation of a provision,
term, or condition continues from day to day, each day is a separate violation.

(c) In determining the amount of a penalty assessed under this section, the
department shall consider

(1) the effect of the violation on the public health or the environment;

(2) reasonable costs incurred by the state in the detection, investigation,
and attempted correction of the violation;

(3) the economic savings realized by the person by not complying with
the requirement for which a violation is charged;

(4) any previous history of compliance or noncompliance with this
chapter, AS 46.04, AS 46.09, and AS 46.14;

(5) the need to deter future violations;

(6) the extent and seriousness of the violation, including the potential
for the violation to threaten public health or the environment;

(7) whether the person achieved compliance with the requirement
violated within the shortest feasible time; and

(8) other factors considered relevant to the assessment that are adopted
by the department in regulation.

(d) If a penalty is assessed under this section, the department shall provide the
assessment notice to the person assessed by personal service or by certified mail,
return receipt requested. The notice must inform the person of the amount of the
proposed penalty and that the person has 30 days within v.'hich to file a notice with the
department contesting the proposed penalty. If, within 30 days after the receipt of the
notification issued by the department, the person fails to file a notice contesting the
proposed penalty, the proposed penalty is considered a final order. The department
may extend the time periods specified in this subsection for good cause.

(e) If a person files notice contesting a proposed penalty under (d) of this
section, the department shall afford an opportunity for a hearing in accordance with
its adjudicatory hearing procedures. After an opportunity for a hearing, the department

shall issue an order, based upon findings of fact, affirming, modifying, or rescinding
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the administrative penalty. The order is the final agency action on the penalty.

(0 A person against whom an administrative penalty is assessed may obtain
judicial review of the administrative penalty by filing a notice of appeal in the superior
court as provided by the Alaska Rules of Appellate Procedure. An order of the
department under (e) of this section becomes final and is not subject to review by a
court if a notice of appeal is not filed with the superior court within the period
provided for by the Alaska Ruies of Appellate Procedure.

(g) Action under this section by the department does not limit or otherwise
affect the authority of the department to otherwise enforce this chapter, AS 46.04,
AS 46.08, mS 46.09. AS 46.14, or regulations adopted under those statutes, or to
recover damages, restoration expenses, investigation costs, court costs, attorney fees,
or other necessary expenses. The court shall set off against a judicial civil assessment
subsequently awarded under AS 46.03.760 an amount ordered to be paid under this
section by the same person for the same violation.

(h) If a person fails to pay an administrative penalty assessed under this
section after the penalty becomes final, the department may bring an action to collect
the penalty. The amount of the penalty is not subject to review by the court in such
an action.

(i) If the department prevails in a collection action brought under (h) of this
section, the court shall order the person to pay full reasonable attorney fees and costs
incurred by the department in the collection action.

* Sec. 6. The provisions of AS 46.03.76 Hi), added by sec. 5 of this Act. have the effect
3f amending Rule 79 and Rule 82, Alaska Rules of Civil Procedure, by allowing the recovery
>f full reasonable attorney fees and costs in certain actions.

* Sec. 7. AS 46.03.76l(i). added by sec. 5 of this Act, takes effect only if sec. 6 of this
\ct receives the two-thirds majority vote of each house of the legislature required by art. 1V,
;ec. 15, Constitution of the State of Alaska.

* Sec. 8. TRANSITIONAL REVIEW OF WATER QUALITY REGULATIONS, (a) The
Department of Environmental Conservation shall, during the triennial review process of
egulations that is required under 33 U.S.C. 1313(c) (Clean Water Act), review its water

quality regulations that are in effect on the effective date of this Act in order to determine if
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they comply with federal requirements and are not more stringent than applicable federal
regulations. If the review indicates that there are state regulations that are more stringent than
applicable federal regulations, the department shall determine whether it could justify those
regulations under the requirements of AS 46.03.087(b)(3), enacted by sec. 4 of this Act. If
the department determines that it cannot meet the requirements of AS 46.03.087(b)(3), the
department shall adopt the necessary revisions to the regulations. It is the legislature’s intent
that the department complete its review of all regulations governed by (his subsection and its
adoption of all necessary revisions required under this subsection within four years after the
effective date of this section.

(b) The Department of Environmental Conservation shall, by January 31, 1999, and
annually thereafter until all of the state water quality regulations in effect on the effective date
of this Act are reviewed, prepare a written report on the status of the department’s review and
revisions required under (a) of this section. The department shall submit the report to the
governor and notify the legislature that the report is available.

* Sec. 9. TRANSITION: REGULATIONS FOR ADMINISTRATIVE PENALTIES. The
Department of Environmental Conservation may immediately proceed to adopt regulations to
implement changes made by sec. 5 of this Act. The regulations take effect under AS 44.62
(Administrative Procedure Act), but not before the effective date of sec. 5 of this Act.

* Sec. 10. Sections 1(b) and 5 of this Act take effect on the effective date of regulations
adopted by the United States Environmental Protection Agency (EPA) implementing the state
administrative penalty requirement for state primary enforcement authority under 42 U.S.C.
300g-2 of the federal Safe Drinking Wale- Act or, if EPA determines that regulations are not
necessary, on the date EPA requires under the authority of that statute that the state must have
administrative penalty authority to maintain its state primacy over the federal drinking water
program, whichever event occurs first in time. The commissioner of environmental
conservation shall notify the lieutenant governor and the revisor of statutes of the effective
date of the state administrative penalty authority requirement.

* Sec. 11. Section 9 of this Act takes effect immediately under AS 01.10.070(c).

CSHB 51( ) 8
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CS FOR HOUSE BILL NO. 51( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES ROKEBERG AND KELLY, Foster, Hodgins, Vezey, Bunde,
Cowdery, Mulder, Kohring, Williams

A BILL
FOR AN ACT ENTITLED
"An Act relating to the Department of Environmental Conservation; amending
Rules 79 and 82, Alaska Rules of Civil Procedure; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT, (a) The legislature confirms that it is the policy
of the state to adopt laws and implement water quality standards based on scientific and
technical evidence. The legislature specifically requests the Department of Environmental
Conservation, when implementing AS 46.03.085 - 46.03.088, enacted by sec. 4 of this Act,
to coordinate its efforts with other state agencies to achieve cost efficiencies and, when
adopting regulations, to consider measures that encourage the creation and retention of jobs
for Alaskans and the economic development of the state’s natural resources corsistent with
the public interest. It is the legislature’s intent that Alaska’s water quality regulations be
adopted and implemented in a credible manner, be based on scientific criteria, and be

economically feasible to comply with. The people of Alaska express their will through the
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legislature, and regulations implement legislative action.
(b) The legislature also finds that

(1) the federal government has required, in the federal Safe Drinking W ater
Act amendments of 1996 (P.L. 104-182), that states have minimum administrative penalty
authority in order to maintain primary enforcement authority for the federal drinking water
program (42 U.S.C. 300f - 300j-26);

(2) the state cannot receive federal money for construction of public drinking
water systems unless it maintains primacy under the federal program (sec. 130, P.L. 104-182);

(3) maintaining state primary enforcement authority for the federal program
is in the best interests of the state so as to provide maximum flexibility and local control of
this program and to ensure continued federal money for Alaska public water supply system
construction projects;

(4) ensuring public health through protection of public water supplies is of
fundamental importance to the people of the state;

(5) sec. 5 of this Act is in the public interest by enacting administrative penalty
authority in order to meet the minimum federal requirements for maintaining state primary
mforcement authority for the federal drinking water program.

* Sec. 2. AS 46.03.050 is amended by adding a new subsection to read:

(b) The department may continue to investigate the feasibility of securing

federal approval under 33 U.S.C. 1342(b) of the state’s permit program for discharges
into navigable water so that the department has authority to administer the national
pollutant discharge elimination system in the state in lieu of the federal permit program
otherwise applicable to the state under 33 U.S.C. 1342(a). Nothing in AS 46.03.085 -
46.03.088 may be interpreted to prevent the department from continuing its effort to
secure approval under 33 U.S.C. 1342(b).

* Sec. 3. AS 46.03.080 is amended by adding new subsections to read:

(b) If the available evidence reasonably demonstrates that the natural condition

of a body of water does not meet the requirements of the quality or purity standards
that would otherwise be applicable to the classification of the water adopted under (a)

of this section, the natural condition of the water shall constitute the applicable

standard of quality or purity.

(385 ) ,
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(c) In this section, "natural condition” means the baseline water quality when

the baseline data is obtainable unless the baseline water quality has been altered by
historical or upslope activity. If the baseline data is not obtainable or if the baseline

water quality has been altered by historical or upslope activity, then "natural condition

has the meaning given to "background condition” in AS 46.03.088.

* Sec. 4. AS 46.03 is amended by adding new sections to read:

Sec. 46.03.085. W ater quality standards, (a) In adopting and applying water
quality standards, the department, consistent with 33 U.S.C. 1251 - 1376 (Clean W ater
Act),

(1) shall ensure that the minimum standards are sufficient to protect
human health and propagation of fish and wildlife;

(2) shall consider reasonably available information on the background
or natural condition of bodies of water, including the presence of naturally occurring
pollutants, such as, but not limited to, arsenic;

(3) shall use scientific justification to develop water quality standards
that can be reliably measured;

(4) may not require water discharged by a user to be of a higher quality
than the background or natural condition of the water receiving the discharge; and

(5) shall provide procedures for permitting mixing zones in state bodies
of water under regulations adopted by the department.

(b) Except when setting standards under AS 03.05.011(a) for shellfish growing
areas, as defined in the national shellfish sanitation program manual of operations
published by the Food and Drug Administration, the department may adopt a watc*
quality standard or other regulation related to water quality that is more restrictive than
applicable federal water quality criteria or regulations only after following the
procedures in AS 46.03.087(b).

(c) Notwithstanding AS 44.62.230, a person may submit a written request to
the department to amend the state’s water quality standards, criteria, or other
regulations to incorporate a reduction in or elimination of a federal water quality
standard, criteria, or other regulation. The request must state clearly and concisely the

state and federal standard, criteria, or regulation in question and provide the department
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with the reasons and basis for the requested amendment. Within 90 days after
receiving the request, or by another date mutually agreed on by the applicant and the
department, the department shall either propose regulations to incorporate the reduction
or elimination of the federal provision or initiate the procedure required under
AS 46.03.087(b). If, following the procedure under AS 46.03.087(b), the department
is unable to make the written findings required under AS 46.03.087(b)(3), the
department shall propose regulations that amend the state’s water quality standards to
incorporate the reduction in or elimination of the federal water quality criteria or
regulations.

(d) Except as otherwise provided in AS 46.03.087, the measurement of
constituents other than sediment to determine whether a permittee is in compliance
with permit limitations based on water quality shall be by methods approved in writing
by the United States Environmental Protection Agency. "7

(e) Except as otherwise provided in AS 46.03.087, the measurement of
sediment to determine whether a permittee is in compliance with permit limitations
based on water quality shall be by the volumetric Imhoff cone method for settleable
solids. However, this subsection may not be construed to limit the department's
authority to adopt water quality criteria for total suspended solids to meet United States
Environmental Protection Agency requirements.

Sec. 46.03.087. Special procedures for certain water quality regulations,
(a) The department may, after following the procedures in this section, adopt a

(1) water quality standard or permit limit that is more restrictive than
the applicable federal water quality standard, criteria, or other regulation;

(2) water quality standard or permit limit for which there is no
corresponding federal water quality standard, criteria, or other regulation; or

(3) regulation that allows the use of a method tnat is substantially
equivalent to methods approved by the United States Environmental Protection Agency
for die measurement of constituents to determine whether a permittee is in compliance

with permit limitations related to water quality.

(b) Before adopting a standard or regulation governed by (a) of this section,

the department shall

) e
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(1) make available to the public, at convenient locations, copies of the
proposal and the findings of the department that describe the basis for the proposal;

(2) consider and prepare a written finding assessing the economic and
technological feasibility of the proposal; and

(3) find in writing, as applicable, that

(A) biological, chemical, and physical conditions in the area of
the state or at the particular site where the standard or regulation applies
reasonably require the water quality standard, permit limits, or method of
measurement to protect human health and welfare or propagation of fish and
wildlife; and

(B) biological, chemical, physical, and economic conditions are
significantly different in that area of the state or at that particular site from
those upon which the corresponding federal criteria or regulations are based.
Sec. 46.03.088. Definitions. In AS 46.03.085 - 46.03.087, and in regulations

of the department that relate to water quality,

(1) "background condition” means the biological, chemical, and
physical conditions of a body of water outside the area of influence of the discharge
under consideration; when the department performs background sampling to determine
a background condition during an enforcement action, the department shall measure
conditions that are upslope or outside the area of influence of the discharge; if several
discharges to a body of water exist and an enforcement action is being taken, the
department’s background sampling shall measure conditions immediately upslope from
each discilarge;

(2) "natural condition” means a physical, chemical, biological, or
radiological condition existing in a body of water before human, industrial, or
commercial use caused an influence on, a discharge to, or addition of material to the
water known at the time of enactment of the federal law known as the Federal Water

Pollution Control Act Amendments of 1972.

* Sec. 5. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.761. Administrative penalties, (a) The department may assess

an administrative penalty against a person who violates or causes or permits to be

5 3By )
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violated a provision of AS 46.03.720(b) or a term or condition of a regulation, order,
permit, approval, or certificate of the department issued or adopted under
AS 46.03.720(b).

(b) An administrative penalty assessed under this section may not exceed
$1,000 a day for each violation if the affected public water supply system serves a
population of more than 10,000 persons. An administrative penalty assessed under this
section may not exceed $750 a day for each violation if the affected public water
supply system serves a population of 10,000 or fewer persons. Each provision, term,
or condition violated is a separate and distinct violation. If a violation of a provision,
term, or condition continues from day to day, each day is a separate violation.

(¢) In determining the amount of a penalty assessed under this section, the
department shall consider

(1) the effect of the violation on the public health or the environment;

(2) reasonable costs incurred by the state in the detection, investigation,
and attempted correction of the violation;

(3) the economic savings realized by the person by net complying with
the requirement for which a violation is charged;

(4) any previous history of compliance or noncompliance with this
chapter, AS 46.04, AS 46.09, and AS 46.14;

(5) the need to deter future violations;

(6) the extent and seriousness of the violation, including the potential
for the violation to threaten public health or the environment;

(7) whether the person achieved compliance with the requirement
violated within the shortest feasible time; and

(8) other factors considered relevant to the assessment that are adopted

by the department in regulation.

(d) If a penalty is assessed under this section, the department shall provide the

assessment notice to the person assessed by personal service or by certified mail,
return receipt requested. The notice must inform the person of the amount of the
proposed penalty and that the person has 30 days within which to file a notice with the

department contesting the proposed penalty. If, within 30 days after the receipt of the

(3B )
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notification issued by the department, the person fails to file a notice contesting the
proposed penalty, the proposed penalty is considered a final order. The department
may extend the time periods specified in this subsection for good cause.

(e) If a person files notice contesting a proposed penalty under (d) of this
section, the department shall afford an opportunity for a hearing in accordance with
its adjudicatory hearing procedures. After an opportunity for a hearing, the department
shall issue an order, based upon findings of fact, affirming, modifying, or rescinding
the administrative penalty. The order is the final agency action on the penalty.

(f) A person against whom an administrative penalty is assessed may obtain
judicial review of the administrative penalty by filing a notice of appeal in the superior
court as provided by the Alaska Rules of Appellate Procedure. An order of the
department under (e) of this section becomes final and is not subject to review by a
court if a notice of appeal is not filed with the superior court within the period
provided for by the Alaska Rules of Appellate Procedure.

(g) Action under this section by the department does not limit or otherwise
affect the authority of the department to otherwise enforce this chapter, AS 46.04,
AS 46.08, AS 46.09, AS 46.14, or regulations adopted under those statutes, or to
recover damages, restoration expenses, investigation costs, court costs, attorney fees,

or other necessary expenses. The court shall set off against a judicial civil assessment

20 subsequently awarded under AS 46.03.760 an amount ordered to be paid under this
2\1 section by the same person for the same violation.

22 (h) If a person fails to pay an administrative penalty assessed under this
23 section after the penalty becomes final, the department may bring an action to collect
24 the penalty. The amount of the penalty is not subject to review by the court in such
25 an action.

26 (i) If the department prevails in a collection action brought under (h) of this
27 section, the court shall order the person to pay full reasonable attorney fees and costs
28 incurred by the department in the collection action.

29 * Sec. 6. The provisions of AS 46.03.76I1(i), added by sec. 5 of this Act, have the effect

30 famending Rule 79 and Rule 82, Alaska Rules of Civil Procedure, by allowing the recovery

31 f full reasonable attorney fees and costs in certain actions.
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* Sec. 7. AS 46.03.761(i), added by sec. 5 of this Act, takes effect only if sec. 6 of this
Act receives the two-thirds majority vote of each house of the legislature required by art. 1V,
sec. 15, Constitution of the State of Alaska.

* Sec. 8. TRANSITIONAL REVIEW OF WATER QUALITY REGULATIONS, (a) The
Department of Environmental Conservation shall, during the triennial review process of
regulations that is required under 33 U.S.C. 1313(c) (Clean W ater Act), review its water
quality regulations that are in effect on the effective date of this Act in order to determine if
they comply with federal requirements and are not more stringent than applicable federal
regulations. If the review indicates that there are state regulations that are more stringent than
applicable federal regulations, the department shall determine whether it could justify those
regulations under the requirements of AS 46.03.087(b)(3), enacted by sec. 4 of this Act. If
the department determines that it cannot meet the requirements of AS 46.03.087(b)(3), the
department shall adopt the necessary revisions to the regulations. It is the legislature’s intent
that the department complete its review of all regulations governed by this subsection and its

adoption of all necessary revisions required under this subsection within four years after the

effective date of this section.

(b) The Department of Environmental Conservation shall, by January 31, 1999, and

annually thereafter until all of the state water quality regulations in effect on the effective date
of this Act are reviewed, prepare a written report on the status of the department’s review and
revisions required under (a) of this section. The department shall submit the report to the
governor and notify the legislature that the report is available.

* Sec. 9. TRANSITION: REGULATIONS FOR ADMINISTRATIVE PENALTIES. The
Department of Environmental Conservation may immediately proceed to adopt regulations to
implement changes made by sec. 5 of this Act. The regulations take effect under AS 44.62
(Administrative Procedure Act), but not before the effective date of sec. 5 of this Act.

* Sec. 10. Sections 1(b) and 5 of this Act take effect on the effective date of regulations
adopted by the United States Environmental Protection Agency (EPA) implementing the state
administrative penalty requirement for state primary enforcement authority under 42 U.S.C.
300g-2 of the federal Safe Drinking W ater Act or, if EPA determines that regulations are not
necessary, on the date EPA requires under the authority of that statute that the state must have

administrative penalty authority to maintain its state primacy over the federal drinking water

CSHB SI( ) -8-
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program, whichever event occurs first in time. The commissioner of environmental

conservation shall notify the lieutenant governor and the revisor of statutes of the effective

date of the state administrative penalty authority requirement.

* Sec. 11. Section 9 of this Act takes effect immediately under AS 01.10.070(c).

9 CSHB 51( )
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AMENDMENT

OFFERED IN THE HOUSE
TO: Draft CSHB 51( ) pC~Version)
ZC?
Page 3, following line
Insert a new subsection to read:

"(b) In adopting mixing zone regulations under (a)(5) of this section and to
ensure that a mixing zone is as small as practicable, the department shall limit the
maximum size of a mixing zone, unless available evidence reasonably demonstrates
that a larger mixing zone will adequately protect human health and the environment
outside the mixing zone, as follows:

(1) for estuarine and marine waters, measured at mean lower low
water,

(A) the cumulative lineal length of all mixing zones intersected
on any given cross section of an estuary, inlet, cove, channel, or other marine
waterway may not exceed 10 percent of the total length of that cross section;
and

(B) the horizontal area allocated to mixing zones may not
exceed 10 percent of the surface area;

(2) for lakes, the total horizontal area allocated to all mixing zones
may not exceed 10 percent of the lake's surface area; and

(3) for streams, rivers, or other flowing fresh waters, the length of a
mixing zone may not extend beyond the location described in (A) or (B) of this

paragraph, whichever is closer to the point of discharge:

(A) the location that is two times the distance of the computed
point of complete mixing, as determined using a standard river flow mixing

model accepted by the department; or

(B) the location where available evidence reasonably

demonstrates that a public health hazard would occur.”
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1 Reletter the following subsections accordingly.
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AMENDMENT

OFFERED IN THE HOUSE
TO: Draft CSHB 51( ) ("C" Version)
\ /
Page 5, following line 13: /

Insert "(1)" /

Page 5, lines 15V 16:
Delete tyh/n"

Insertw h”~n"

Page 5, line 18:/ \
Delete/ If’ \
Insert/*; if'
J \
/I
Page 5, line 21, following "discharge":

Insert";

0-LSoo09Ker~
Lautcrbach
3/19/97

N Jjzf drinking water" means a body of water or a water supply from

which the water is safe to drink in its natural state;

A-(M"industrial use” means use of a water supply for fish processing,

food processing, mining, placer mining, manufacturing, development, or production,

including energy production™
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 19, 1997
SUBJECT: CSHB 51( ) ("J" version)
TO: Representative Norman Rokeberg

Attn: Shirley Armstrong

FROM: Terri Lauterbach
Legislative Counsel

Enclosed is the new blank CS you requested.

| have modified the suggested definition of "natural condition” for AS 46.03.080(c) in an
attempt to avoid the tautology created by referring to "natural condition™ within the
definition of "natural condition.” However, I'm not sure that "baseline water quality"” is any
less tautological. What is "baseline water quality"?

In the new definition of "natural condition” added to AS 46.03.088,1do not understand the
use of the phrase "known at the time of enactment...” Does "known" refer to the physical,
chemical, biological, or radiological condition of the water? Does "known" refer to human,
industrial, or commercial uses of the water? Does "known" refer to influences, discharges,
or additions of material to the water? I do not know how the DEC or a court would interpret

this definition.

Because of the deletion of the word "not" in AS 46.03.087(a)(3), | have removed the phrase
"or by sul stantially equivalent methods approved by the department™ from AS 46.03.085(d).

Because of confidentiality requirements, | can neither confirm nor deny that there is a

sectional analysis from this office for the Rules Committee for "C" version. Ifyou believe
that there is one, | advise you to ask for a copy from the staff for the Rules Committee or

from a member of the Rules Committee.

Please let me know if | can be of further assistance.

TML:jdr
97-198.jdr

Enclosure



Tons KMmi KS P O Box '10001
GOVERNOR Junaau. Alaska 99811 0001

(9072) 465-3500
Pax (907) 465 3532

State of Alaska
OFP1CE Or tnhe GOVERNOR

Juneau

January 15, 1997

The Honorable Gail Phillips
Speaker of the House
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Dear Speaker Phillips:

Safe drinking water is essential to the health and well-being of any community .Aspan of mv
ongoing effort to build healthy communities in Alaska, this Administration is dedicated to
ensuring our public water systems meet all health requirements. In order to meet that goal, it is
important that the state retain control over enforcement ofthe federal drinking water program.
Losing that control would lead to the loss of federal construction funds for drinking water
systems —something we cannot afford to see happen, particularly for rural Alaska.

This bill will guarantee the state maintains its control over drinking water programs by
complying with a recent change to the federal Safe Drinking Water Act which mandates the state
have administrative penalties for violations of public water supply system requirements. This

bill appropriately places the administrative penalty authority with the Department of
Environmental Conservation (DEC).

The authority to impose administrative penalties is a more efficient and cost-effective way to
enforrr important public health laws. Presently, the state must initiate a lawsuit in order to
impose a civil assessment for a violation of requirements for puoiic water supply systems. Legal
costs for a court action potentially far exceed the costs involves in an administrative hearing and
any related appeal.

Enacting a, listrative penalty authority is essential if the state is to receive this important
federal funding for improvement of .Alaska public drinking water systems. Maintaining .Alaska's
primary enforcement authority for the federal drinking water program provides maximum
flexibility and local control over this program while at the same time working to ensure the
safety of Alaska’s public water supply systems.

Sincerely,

Tc
Governor



TOWVKNONES GOHERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION Al

DIVISION OF ENVIRONMENTAL HEALTH
DIRECTOR'SOFFICE

555 CORDOVA STREET Telephone: (907) 269-7644
ANCHORAGE, ALASKA 99501 Fax: (907) 269-7654
http://www.state.ak.us/dec/hoine.htm

January 22. 1997

The Honorable Bill Hudson. Co-Chair

The Honorable Scott Ogan. Co-Chair

House Resources Committee

Capitol Building

Juneau. AK 99801

Re: HB 71. An Act relating to administrative penalties for violation of public water supply

system requirements: amendment Alaska Rule of Civil Procedure 82 regarding attorney's
fees: and providing for an effective dale

Dear Representatives Hudson and Ogan:

The above referenced bill was introduced by the Governor on behalf of the Department of
Environmental Conservation on January 15. We would respectively request that a hearing be
scheduled on this legislation at your earliest convenience.

ini.' hii. ee*juilou DLv to levy admin..-.trative penalties, as opposed to going through the court
'tent, for eiolations . ¢ :.:te-> drinking water regulation..- This has been necessitated In
changes made to the iedera; Safe Drinking Water Act (SDWA) bv Congress in 19%.

\> you know, me department has primacy tor the drinking water program. That is. the state manages
and eniorees the terms of the SDWA in lieu of the federal government. Primacv affords u- several
benefits, including the ability to waive certain monitoring requirements for specific water systems.
This has saved systems across the state millions of dollars in monitoring costs. Primacy also allows
us to work one-on-one with sy stems on solv ing problems, and helping to ensure the delivery of safe
water to the communities served.

Finally, the changes made bv the 1996 Congress raised the stake* by requiring primacy for continued
access to the millions of dollars it appropriates each year for construction of drinking water systems
Alaska's share of this appropriation is expected to be about $27 million next fiscal year.


http://www.state.ak.us/dec/hoine.htm

The Honorable Bill Hudson. Co-Chair
The Honorable Scott Ogan. Co-Chair
Page 2

January 22. 1997

A sectional analysis and the specific language from the changes made by Congress are enclosed.
Please don't hesitate to call me if you have any questions or need further information. 1 look forward
to your committee's favorable action on this legislation.

Sincerely.

Jdnice Adair

Director

ec: Pat Pourchot. Office of the Governor (w/encl.)

Enclosure:

HB 71/Sectional Analysis (w/attachments)

. SDW A Language re: primacy

. SDWA Amendments/Language re: administrative penalties

SDWA Amendments Language re: State Revolving Loan Fund
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An Act relating to administrative penalties for violation of public water supply system
requirements; amending Alaska Rule of Civil Procedure 82 regarding attorney’s fees; and
providing for an effective date.

Section |. This section simply outlines th*. need for this legislation. Copies of the pertinent
federal laws are attached.

Section 2. This section amends AS 46.03 by adding a new section giving the department
authority to assess administrative penalties when dnnking water system requirements are
violated.

The section provides that the penalty may not exceed S1,000 per day per violation if the public
water system serves more than 10.000 people. In Alaska, those systems are:
. Municipality of Anchorage

. City of Juneau

. Fairbanks Municipal Utilities
. USAF Elmendorf

. US Army Ft. Richardson

. US Army Ft. Wainwright

For all other systems, the penalty may not exceed S750 per day per violation.

The section provides that each violation of a term, condition or provision ofthe drinking water
requirements would be a separate violation, and each day is a separate violation. This makes
clear that violation of more than one requirement relating to a drinking water system subjects a
persons to more than one civil penalty Like other public health laws, separate violations are
provided for each day a violation continues in order to ensure timely and consistent compliance
with the health requirement.

The conditions to be considered when establishing the amount of the penalty are set out on page
2. lines 20-31, continuing on pace 3. l.nes 1-4. The section also allows ;he department to work
with the public through the regulatory process on any other factors that should be considered.

The process the department must follow in assessing a penalty and how a person can contest a
proposed penalty is specified on page 3. lines 5-31, continuing on page 4, lines 1-6. These are
standard procedures, and assures that if a party feels the penalty has been unfairly or unduly
assessed, there is an opportunity' for both administrative and judicial review.

Section 3. This allows the department to start drafting regulations lo implement this legislation
after its passage but prior to its effective date that it outlined in Section 7. We plan to work with
the public in developing consensus regulations. That will add time to completing the project, but
we feel it is an important and necessary approach.

Section 4. This amends the Court Rule on attorney's fees. Under the existing Court Rules, the



prevailing party in a court action is entitled to a partial award of reasonable attorney’s fees.
Section 4 amends this provision to allow the court to award full reasonable attorney’s fees to the
department if a person does not pay the penalty after ail administrative and court appeals are
completed and the department is forced to go to court to collect the penalty and then succeeds in
that collection action. An analagous provision exists in AS 46.03.763. The section also includes
standard language regarding the need for two-thirds vote to amend the court rules.

Section 6. This is the effective date for Section 3. It will allow the department to immediately
begin the process of regulatory development upon the signing of the legislation.

Section 7. This is the effective date for the remainder of the bill. Typically, primacy
requirements come with an effective date from EPA giving the states some specific period of
time by which it must have the necessary changes to its regulations or statutes completed. The
effect of this section is to delay the actual effective date of the penalty authority until such time
that EPA tells the state it must have administrative penalty authority to retain primacy for the
drinking water program.
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. PIVBA *1413
Public Water Systems )
42 1JSC 300E to 300J-26 (3) will keep such records and make such reports

(Safe Drinking Water Act) with respect to its activities under paragraphs (1)
and (2) as the Administrator may require by regula-
tion;
f4) if it permits variances or exemptions, or both,
from the requirements of its drinking water regula-
tions which meet the requirements of paragraph (1),
permits such variances and exemptions under condi-
tions and in a manner which is not less stringent
than the conditions under, and the manner in which
variances and exemptions miy be granted under
sections 300g-4 and 300g-5 of this title;

(3) has adopted and can implement an adequate
plan for the provision of safe drinking water under
emergency circumstances”™ Oua-sL

(b)(1) The Administrator shall by regulation (pro-
posed withm ISO days of December 16, 1974), pre-
scribe the manner in which a State may appiy to the
Administrator for a determination that the require-
ments of paragraphs (1), (2), (3), and (4) of subsection
(a) of this section are satisfied with respect to the
State, the manner in which the determination is made,
the period for which the determination will be effec-
tive, and the manner in which the .Administrator may
determine that such requirements are no longer met.
Such regulations shall require that before a determi-
nation o: the Administrator that such requirements
are met or are no longer met with respect to a State
may become effective, the Administrator shall notify
such State of the determmadon and the reasons
therefor and shall provide an opportunity for public
hearing on the determination. Such regulations rhall
be promulgated (with such modifications as the Ad-

§ 300g-2. State primary enforcement re-  ministrate; deems appropriate) within 90 cays of the
sponsibility; regulations; no-  pyblication of the proposea regulations in the Federal
tice and hearing; publication  Register. The Admuustratcr shall promptly notify ir.
in Federal Register: applica-  riting the chief executive officer of each State of the
tions [PHSA § 1413] pronuigarior. of regulations under this paragraph.

(@) For purposes of this subchapter, a State has Such nonce shall contain a copy of the regulations and
primary enforcement responsibility for public water ~ shall specify a State’s authority under this subchapter
systems during any per.cd for whicn the Administra- ~ Wr.en it is determined tc have primary enforcement
tor determines (pursuant to regulations prescribed  responsibility for public water systems.

under subsection fb) of this section) that such State— (2)  When an application is submitted in accordance

(1) has adopted drinking water regulations which \yith the Administrator's regulations under paragraph
are no less stringent than the rational primary (1) the Administrator shall -within 90 days of the date
drinking water regulations in effect under sections on which such application is submitted (&) make the
300g-I(a) and 300g-1(b) of this title; determinanon applied for, or (3) deny the applicanon

(2) has adopted and is implementing adequate  and notify the applicant in wnong of the reasons for
procedures for the enforcement of such State regu-  his denial.

Iatlo_ns, mclung co_nductlng such monitoring and (July 1 19+1 ¢ 373 Title XT/. 51513 iS acded Dec. 16
making such inspections as the Administrator may 197+ pub.L. 93-523, § 2(a), || Sul 1665 as amended June
require by regulation: 19. 1956, Puo.L. 99-339. Title I. 5101 cu2h 100 SUL &6.)
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in in sunpnrngrapn >C. b\ striking ‘paragraph
exceeds 55.000" and inserting ‘subsection for a viola-
tion of an applicable requirement exceeds S25.000".
'a<Bv adding at the end the following:
“h* CONSOLIDATION INCENTNT -
11/V CENER.XL —An owner or operator of a public water
system may submit to the State in which the system is located
'if the State has primar: enforcement responsibility under scc-
tion 141310r to the Administrator <f the State dors not hare
pnmarv enforcement responsibility ¢ plan ‘incliiatng specific
measures and schedules' for—
“A' the physical consolidation of the system with 1 or
more other systems:
"£m the consolidation of significant management and
administrative functions of the systeni with 1 or more other
systems: or
“C the trat.jfc- 0f ownership of the system that may
reasonably be cxoectcd :C improve drinking water quahtv.
“2/ CONSEQUENCES of APPROVAL.—If the State or the Ad-
ministrator approves a pian pursuant to paragraph tji, no en-
forcement action shall be taken pursuant to this part uith re-
spect to a specific violation identified in the approved plan prior
to the date that i? the eariicr of the date on which consolidation
is completed according to the plan or the date that IS 2 years
after the plan is approved.
“>ii DEFINITION OF Arpue.KBLE REQUIREMENT.-In this section,
the term ‘'appiicabic rpquircmcnt' means —

“l. a requirement of section 1412. 1414. 1415. 1416. 1417.
1441. or 1445

mz ‘ a regulation promulgated pursuant to a section re-
ferred to in paragraph >h;

~'3i a schedule or requirement imposed pursuant to a sec-
tion referred to in paragraph eit; and

41a requirement of or permit issued under, an applicable
State program for which the Administrator has made a deter-
mination tha! the requirements of section 1413 haveveen satis-
fied. or an appliccoie State program approved pursuant to this
par..".
ib' State AUTHOP.rr: fip administrative Penalties.-SecC-

tion 1413iai '42 L'.S C 300g-2'on is amended—

fli by striking ~and~ ct the end ofparagraph '4);

12i by striking the period at the end of paragraph <si and
inserting and~. and

'3 C\ adding at the end the following:
~ > =161 hcs adopted authority for administrative penalties <un-
less the constitution of the State prohibits the adoption of the
authorityi in a maximum amount—

"iAi m the case of u system serving a population of
more than 10.000. that is not less than $1,000 per day per
violation. and

“Bi in the case of any ether system, that is adequate
to ensure con-alicncc 'as d-ternnned bv the State/:

August * 1996 (5 170om »  except :kst ¢ State mn\ cstr.oiish a ”icx;n:un: in,::.iron m; rir
totei amount 5 administrative penalties the: n.n\ ae imposed
on ¢ puoiic water sister: pc- -:oiation "
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*A- in paragraph m/, by smiting " or' ana inserting a
semicolon.

'B “ ik paragraph '2. by smiting the period ar the end and
inserting ", or ', and

'C 1by adding ar [lie cnc the following.

~'3* for the collection of r. penalt\ by the United States Gov-
ernment 'and associated costs and interest' against any Federal
agency that fads. Oy the date that is IS months after the effec-
tive date of ¢ final order to pcy a penalty assessed by the Ad-
ministrator under section 1429'b>. to pay the penalty.".

'2i Subsection >b' of section 1449 '42 U.S.C. 300)-8'bu is
amended by striking the period at the end of paragraph 2/ and n
sorting or" and by adding the following new paragraph after
paragraph =2i:

“3i under subsccrton 'ai'3‘pnor to 60 days after the plain-
tiff hcs given notice of such action to the Attorney Gencrni and
to the Fcccral agency "

‘ci Washington agueduct —.Semen 1447 42 U.S.C 300,i~6'
is emended by adding at tnc end the following:

‘“d WASHINGTON AQUEDUCT. —The Secretary of the A'm iy shall
not pass the cost of any penalty assessed under this title on to any
customer, user, or other purchaser of drinking water from the Wash-
ington Aqueduct system, including finished water from the
Dalecarlia or McMilian treatment plant.”

SEC. 130. STATE REVOLVING LOAN FUNDS.
Part E '42 U.S.C 100) ct seqg> is amended by adding the fol-
lowing new section after section 1451:

'STATE REVOLVING LOAN *y.VPS~

'Sec. 1452. a General aithorjtv.—
~'li GR.KNTS to states to establish state lokx
FUNDS. -

mAi IN GEXER.KL.-Tnc Administrator shall offer to
enter into agreements with eligible States to make capital-
ization grants, including letters of credit, to the States
unde- this suo*rctton to fur*he- the health protection objec-
tives cf this title, promote the cffieicn, use of fund resources,
m e for erne™purposes os rnr specified in this title.

"3 Establishment of fund.—p be eligible to re-
ceive a capitalisation grant under this section, a State shall
establish ¢ drinking water treatment reivlvwg loan fund
'referred to in this section as a ‘State loan fund') and com-
ply with the other requirements of this section. Each grant
to a State unde' f/ju section shall be deposited in the State
loan fund cstaaits’icd by the State, except as otherwise pro-
vided in this section and in o her provisions of this title. Mo
funas authorised ov other provisions of this title to be used
for other purposes specified in t'-is title shall be deposited
in any State loon fund.

'«Ci EXTENDED PERIOD. —The grant to . State shall be
available to the State for obligation during the fiscal year
for which the funds are authorized and during the follow-
ing fiscal year, cxcep: that grants made available from

mi
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funds provided prior to fiscal war 1997 shc.i! oe avatinole
for ooiigation during each or' the fiscal wr-j 1997 ana
1998.

D ALLOTMEXT FOR\tI'L\.—EXxcept as Otherwise pro-
tided in inis section, funds made available to earn out tins
section shall be allotted to States that hare entered into an
cgrecnient pursuant to this section “other than the District
of Columbial m accordance with —

“Il for each of fiscal years 1995 through 1997. a
formula that is the same as the formula used to dis-
tribute public trater system supervision grant funds
under section 1443 in fiscal year 1995. except that the
minimum proportionate share established in the for-
mula shall be 1 percent of available funds and the for-
mula shall be adjusted to include a minimum propor-
tionate share for the State of Wyoming and the District
of Columbia: and

“in for fiscal veer 1999 and each subsequent fiscal
year c¢ formula that allocates to each State the propor-
tional share of the State needs identified in tnc most
recent survey conducted pursuant to subsection 'h'. ex-
cept that the minimum proportionate share provided to
each Stare shall the same as the minimum propor-
tionate share provided under clause >ii.

"'£¢ REKLLOTMEXT. —The grants not obligated by the
last day of the period for winch the grants are available
shall be rcallottcd according to the appropriate criteria set
forth in subparagraph <D except that the Administrator
may reserve and allocate 10 percent of the remaining
amount for financial assistance to Indian Tribes :n addi-
tion to tre amount alia'tec unde- suosecnon > and none
of the funds rcallottcd by the Administrator shall he real-
lotted to any State that has no: obligated all sums allotted
to the State pursuant to this section during the period in
which the sums were available for obligation.

> “Ft XONPRI\L\CY STATES.-The State allotment for a
State not exercising primary enforcement responsibility for
public water systems shall net be deposited in anv such
fund but shall be allotted by the Administrator under this
subpc-sg-aph. pursuant tc section !443iau9uAi such sums
allotted under this subparcgrapn shall be reserved as need-
ed by the Administrator to exercise primary enforcement re-
sponsibility under this title in such State and the remain-
der shall be reallotted to States exercising primary enforce-
ment responsibility for public water systems fur deposit in
such funds. Whenever the Administrator makes a final de-
termination pursuant to section 1413'b) that the require-
ments of section 1413<ai are no longer being met by a State,
additional grants for such State under this title shall be
immediately terminated by the Administrator. This sub-
paragraph shall not apply to any State not exercising pri-
mary- enforcement responsibility for public water systems as
of the date of enactment of the Safe Drinking Water Act
Amendments of 1996.
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CS FOR HOUSE BILL NO. 63( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
BY

Offered:
Referred:

Sponsors):  REPRESENTATIVES THERRIAULT, Davies, Kelly, Brice
A BELL

FOR AN ACT ENTITLED
"An Act amending the definition of ‘motor fuel’ under the state’s motor fuel tax
to add, as a part of the tax exemption set out in that definition, exemption from
the tax for fuel sold for use in jet propulsion aircraft operating in flights that
continue from foreign countries, to add exemption from the tax for certain
number 6 ‘residual fuel oil,” also known as bunker fuel, and to delete the
exemption from the tax for fuel that is at least 10 percent aleehoi by volume;
and repealing ch. 42, SLA 1994, the Act providing for the imposition of a
different tax levy on residual fuel oil used in andon certain  watercraft until

June 30, 1998; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.40.015(d) is amended to read:

(d) A certificate of use is not required

ol- CSHB 63( )
Hew Text Underlined (DELETED TEXT BRACKETED]
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(1) for fuel exempted under AS 43.40.100(2)(C) [, (F),] or (J) £(K)J;
and
(2) for fuel exempted under AS 43.40.100(2)fD [AS 43.40.100(2)(J)]
other than fuel sold or transferred under this exemption to a person who is engaged in
construction or mining activity.
* Sec. 2. AS 43.40.100(2) is amended to read:
(2) "motor fuel” means fuel used in an engine for the propulsion of a
motor vehicle or aircraft, and fuel used in and on watercraft for any purpose, or in a
stationary engine, machine, or mechanical contrivance that [WHICH] is run by an
internal combustion motor; "motor fuel” does not include
(A) fuel consigned to foreign countries;
(B) fuel sold for use in jet propulsion aircraft operating in
flights to foreign countries or in flights that continue from foreign countries:
(C) fuel used in stationary power plants operating as public
utility plants and generating electrical energy for sale to the general public;
(D) fuel used by nonprofit power associations or corporations
for generating electric energy for resale;
(E) fuel used by charitable institutions;
(F) [FUEL WHICH IS AT LEAST 10 PERCENT ALCOHOL
BY VOLUME;
(G)] fuel sold or transferred between qualified dealers;
(G) [(H)] fuel sold to federal, state, and local government
agencies for official use;
(H) [(D] fuel used in stationary power plants that generate
electrical energy for private residential consumption;
(1) [(N] fuel used to heat private or commercial buildings or
facilities;
(1) [(K)] fuel used for other nontaxable purposes as prescribed
by regulations adopted by the department; [OR]
(TO [(L)] fuel used in stationary power plants of 100 kilowatts

[KW] or less that generate electrical power for commercial enterprises not for

CSHB 63( )
New Text Underlined (DELETED TEXT BRACKETED]
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resale; or

fL) residual fuel oil used in and on watercraft if the residual
fuel oil is sold or transferred in the state or consumed bv a user; for
purposes of this subparagraph, "residual fuel oil" means the heavy refined
hydrocarbon known as number 6 fuel oil that is the residue from crude oil
after refined petroleum products have been extracted bv the refining
process and that mav be consumed or used only when sufficient heat is
provided to the oil to reduce its viscosity rated bv kinetic unit and to give
it fluid properties sufficient for pumping and combustion;

* Sec. 3. Chapter 42, SLA 1994, is repealed.

* Sec. 4. This Act takes effect July 1, 1997.

-3» CSHB 63( )
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CS FOR HOUSE BILL NO. 63(RLS)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
BY THE HOUSE RULES COMMITTEE

Offered:
Referred:

| Sponsor(s): REPRESENTATIVES THERRIAULT, Davies, Kelly, Brice
| ABILL

i FOR AN ACT ENTITLED

"An Act amending the definition of ‘motor fuel’ under the state’s motor fuel
tax to add, as a part of the tax exemption set out in that definition, exemption
from the tax for fuel sold for use in jet propulsion aircraft operating in flights
that continue from foreign countries subject to termination of the exemption for
that fuel if a refiner operating a refinery at which the fuel was produced fails
to comply with terms of a voluntary agreement entered into by the refiner to
use Alaska residents, contractors, and suppliers to provide goods and services
when the refinery’s capacity is expanded, to add exemption from the tax for
certain number 6 ‘residual fuel oil,” also known as bunker fuel, and to delete the
exemption from the tax for fuel that is at least 10 percent alcohol by volume;
and repealing ch.42, SLA 1994, the Act providing for the imposition of a

different tax levy on residual fuel oilused in and on certain watercraft until

-1- CSHB 63(RLS)
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