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I N T E R R O G A T O R Y  N O .  1 0 :  P l e a s e  d e s c r i b e  i n  d e t a i l  t h e  " o p t i o n s

a v a i l a b l e  t o  [ y o u ] "  r e f e r e n c e d  o n  p a g e  2  o f  t h e  L e t t e r .

R E S P O N S E :  S e e  g e n e r a l  o b j e c t i o n s .

I N T E R R O G A T O R Y  N O .  1 1 :  P l e a s e  d e s c r i b e  i n  d e t a i l  t h e  e n t i r e

c o n t e n t s  o f  y o u r  c o n v e r s a t i o n s  w i t h  S h e l i a  T o o m e y  s i n c e  N o v e m b e r  

1 9 9 4 .

a )  i n  p a r t i c u l a r  p l e a s e  s t a t e  w h e t h e r  y o u  t o l d  S h e l i a  

i T o o m e y  t h a t  " t h e  p a n e l  c o u l d  d e c i d e  t o  r e o p e n  t h e  c a s e  a g a i n s t

S a n d e r s , "  o r  w o r d s  t o  t h a t  e f f e c t .  I f  y o u  d i d  s a y  w o r d s  t o  t h a t  

j e f f e c t ,  p l e a s e  e x p l a i n  w h y  y o u  d i d  n o t  t e l l  R e p r e s e n t a t i v e  S a n d e r s  

j t h i s  i n  t h e  L e t t e r .

b )  w h e t h e r  y o u  t o l d  S h e l i a  T o o m e y  t h a t  y o u r  o p t i o n s  " s t a r t  

w i t h  t a l k i n g  t o  a  l a w y e r , "  o r  w o r d s  t o  t h a t  e f f e c t .  I f  s o ,  p l e a s e  

e x p l a i n  w h y  y o u  d i d  n o t  t e l l  R e p r e s e n t a t i v e  S a n d e r s  t h i s  i n  t h e  

L e t t e r .

I N T E R R O G A T O R Y  N O .  1 2 :  P l e a s e  d e s c r i b e  i n  d e t a i l  t h e  e n t i r e

c o n t e n t s  o f  y o u r  c o n v e r s a t i o n ( s )  w i t h  S h e l i a  T o o m e y  s i n c e  N o v e m b e r  

1 ,  1 9 9 4 .  I n  p a r t i c u l a r ,  p l e a s e  s t a t e  w h e t h e r  y o u r  s a i d :

( 1 )  R e p r e s e n t a t i v e  S a n d e r ' s  a p o l o g y  w a s  " m i n i m a l , "  a n d  w h a t  

y o u  m e a n t  b y  t h e  u s e  o f  t h a t  t e r m ,  a n d  t h e  f a c t s  a n d  c i r c u m s t a n c e s  

o n  w h i c h  y o u  b a s e d  y o u r  s t a t e m e n t .

R E S P O N S E :  S e e  g e n e r a l  o b j e c t i o n s .

Bo g l e& G a t es i
PJLL.C.

A Professional limited

S. j
HOI West -1th Avtnoe 
.\nchorage, AK 99501 
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Bo g l e & G a tes
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( 2 )  " I  t h i n k  s o m e  c o m m i t t e e  m e m b e r  w e r e  i r r i t a t e d  a t  t h e  

t o n e  o f  h i s  a p o l o g y , "  a n d  i d e n t i f i e d  b y  n a m e ,  a d d r e s s ,  a n d  p h o n e  

n u m b e r  w h o  w a s  i r r i t a t e d  a n d  w h y ,  a n d  t h e  f a c t s  a n d  c i r c u m s t a n c e s  

o n  w h i c h  y o u  b a s e d  y o u r  s t a t e m e n t .

( 3 )  " i f  w a s  a  u n a n i m o u s  f e e l i n g  f r o m  t h e  c o m m i t t e e  t h a t  h e  

h a d  n o t  l i v e d  u p  t o  h i s  r e s p o n s i b i l i t y , " a n d  d e s c r i b e  i n  d e t a i l  h o w  

a n d  w h e n  y o u  o b t a i n e d  t h i s  i n f o r m a t i o n ,  a n d  t h e  f a c t s  a n d  

c i r c u m s t a n c e s  g i v i n g  r i s e  t o  y o u r  o p i n i o n .

( 4 )  " t h e  c o m m i t t e e  f e l t  i t  w a s  s l a p p e d  i n  t h e  f a c e , "  a n d  i f

s o ,  w h e t h e r  y o u  b e l i e v e  R e p r e s e n t a t i v e  S a n d e r s  h a s  c o m m i t t e d  a n y

e t h i c s  v i o l a t i o n s  s i n c e  F e b r u a r y  1 ,  1 9 9 5 .  A l s o  p l e a s e  i n c l u d e  a

d e s c r i p t i o n  o f  a l l  f a c t s  a n d  c i r c u m s t a n c e s  u p o n  w h i c h  y o u  r e l i e f  f o r  

y o u r  o p i n i o n .

R E S P O N S E :  S e e  g e n e r a l  o b j e c t i o n s .

I N T E R R O G A T O R Y  N O .  1 3 :  P l e a s e  d e s c r i b e  i n  d e t a i l  t h e  c o n t e n t s

o f  a n y  a n d  a l l  c o n v e r s a t i o n s  y o u  h a d  w i t h  S h e l i a  T o o m e y  s i n c e

N o v e m b e r  1 ,  1 9 9 4 ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  w h e r e ,  w h e n ,  a n d  f o r

h o w  l o n g  t h e  c o n v e r s a t i o n  o c c u r r e d ,  w h e t h e r  y o u  o r  a n y o n e  e l s e  t o o k  

n o t e s ,  a n d  w h e t h e r  a n y o n e  e l s e  w a s  p r e s e n t .

R E S P O N S E :  S e e  g e n e r a l  o b j e c t i o n s .

I N T E R R O G A T O R Y  N O .  1 4 :  P l e a s e  s t a t e  w h e t h e r  y o u  t o l d  S h e l i a

T o o m e y  " I  t h i n k  i t  w a s  a n  i n s u l t , "  o r  w o r d s  t o  t h a t  e f f e c t ,  a n d  i f

R E S P O N S E S  TO  R E P R E S E N T A T I V E  SANDERS 

S E C O N D  S E T  OF I N T E R R O G A T O R I E S  
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s o ,  p l e a s e  d e s c r i b e  i n  d e t a i l  t h e  f a c t s  o r  c i r c u m s t a n c e s  w h i c h  g a v e  

r i s e  t o  y o u r  o p i n i o n .

R E S P O N S E :  S e e  g e n e r a l  o b j e c t i o n s .

I N T E R R O G A T O R Y  N O .  1 5 :  P l e a s e  i d e n t i f y  b y  n a m e ,  a d d r e s s ,  a n d

p h o n e  n u m b e r  t h e  i d e n t i t y  o f  t h e  p e r s o n  o r  p e r s o n s  w h o  b r o u g h t  t h e  

M a r c h  i s s u e  o f  R e p r e s e n t a t i v e  S a n d e r ' s  l e g i s l a t i v e  n e w s l e t t e r  t o  t h e  

a t t e n t i o n  o f  t h e  s u b c o m m i t t e e .  P l e a s e  d e s c r i b e  i n  d e t a i l  i n  w h a t  

m a n n e r  i t  w a s  r e p o r t e d ,  i . e . ,  w h e t h e r  i n f o r m a l l y  o r  a s  a  p r o p e r l y  

s w o r n  c o m p l a i n t .

I N T E R R O G A T O R Y  N O .  1 6 :  P l e a s e  i d e n t i f y  a n y  e t h i c s  c h a r g e s

1 b r o u g h t  b y  a n y o n e ,  i n c l u d i n g  t h e  E t h i c s  C o m m i t t e e  o r  s u b c o m m i t t e e s  

a g a i n s t  R e p r e s e n t a t i v e  S a n d e r s  p r i o r  t o  t a k i n g  c u r a t i v e  a c t i o n  b y  

m a i l i n g  t h e  L e t t e r  t o  t h e  m e d i a .

R E S P O N S E :  S e e  g e n e r a l  o b j e c t i o n s .

R E S P O N S E :  S e e  g e n e r a l  o b j e c t i o n s .

r 1 9 9 6 ,  a t  A n c h o r a g e ,  A l a s k a .

B O G L E  & G A T E S ,  P . L . L . C .
A t t o r n e y s  f o r  t h e  H o u s e  S u b c o m m i t t e e  o f  t h e  
S e l e c t  C o m m i t t e e  o n  L e g i s l a t i v e  E t h i c s

B o g l e & G a t e s
PJLL.C.

A P"nfess)onal Limited
i Company

S t J
1031 West 4th Avenue I 
. Anchorage, AK 99501 I 
(907) 276-1557
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Thi s  is to c e r t i f y  that on the 

| \ of October, 1996, a true 

and c orrect copy of this  docu m e n t  

was hand d e l i v e r e d / m a i l ed / f a x e d  

to:

L e s t e r  K. Syren, Esq.

L a w  O f f i c e s  of L e s t e r  K. Syren 

1351 Hu f f m a n  Road, S uite 2A 

Anchorage, A l a s k a  99501
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10/31/^5

A ttn : M ik e  S P A A N

P o te n t ia l W itn e s s :

PATRICIA PEREZ: P .O . B o x  21243, Juneau , A K  99802 586-2579

B a rn e tt c o n ta c te d  h e r on 10/31/96.

P e re z v e r i f ie d  tha t she w o rk e d  fo r S an de rs in 1996 and h op e s to w o rk  fo r
h im  in  1997. She r e c a l ls  th e  M a rch  4 le t te r  to D is t r ic t  19 S traw  P o ll 
p a r t ic ip a n t s  and she  p a r t ic ip a te d  b y  p r in t in g  o u t the le t te r s , f o ld in g
th em  and  m a il in g  th em . She a s s is te d  Jeanne L o v e l l  w ith  the p ro je c t . S h e
e s t im a te s  th a t the e n t ire  m a i l in g  p ro je c t to o k  a b o u t a  day,, w ith  o t h e r  
le g i s la t i v e  d u t ie s  b e in g  done in  b e tw een .

S he co m m en te d  th a t sh e  w a s s u rp r is e d  to h ea r th a t Rep . S an d e rs  w as in  
t ro u b le  as he is v e ry  c o n s c ie n t io u s  a b o u t the e th ic s  law , a f te r  g e t t in g  in  
t r o u b le  p r e v io u s ly .  She th in k s  she rem em b e rs  h im  ta lk in g  w ith  J e a n n e  
a b o u t w h e th e r  the le t te r  w o u ld  be a p ro b lem .

Im p re s s io n :  She so u n d e d  c a n d id , s u p p o r t iv e  o f  S an de rs .
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Caae H 96-02 Order No, 1 Page 1

Michael N. White 
Hearing Master 
1227 W. 9th Avenue 
Anchorage, AK 99501

PUBLIC
I>cciiraeat

I N . R E t  R g P R B f l E M T A T r g B  J B R R Y  f lA N D B R S  :
CAflS g  .96-02

O R D E R  N O .  1

By le t te r ,  counsel fo r Representative Sanders has f i le d  
a "Notice o f Change o f Judge". No au tho rity  fo r exe rc is ing 
a peremptory challenge to  a master in  an adm in is tra tive  
proceeding has been c ite d . When th is  was pointed out by 
le t te r ,  counsel c ite d  the c iv i l ru le  p rov is ion th a t no 
reason must be given fo r such a challenge. There is  an 
obvious d is tin c tio n  between se ttin g  fo rth  a reason fo r  the 
ta c t ic a l decision fo r  exercis ing a peremptory challenge and 
the le g a l a u th o rity  th a t gives ris e  to  the r ig h t to  exercise 
such a challenge. I  can fin d  no a u th o rity  fo r  such a 
challenge. The issue was re fe rred  to  the committee by 
‘le t te r  on October 15, 1996 and the Committee has d irec ted  
th a t the "Notice o f Change o f Judge" be disregarded. See 
attached le t te r  from Susan Barnett.

By le t te r , counsel fo r Representative Sanders has 
id e n tif ie d  what he sees to  be a basis fo r recusal o f the 
master, but has not fo rm a lly moved fo r recusal. Couneel 
sta tes th a t h is fiancee, who is  not id e n tifie d  in  the 
le t te r ,  is  the law c le rk  fo r Judge Sedwick. No le ga l 
a u th o rity  has been presented as to why tha t would form a 
basis fo r recusa l. Undersigned has reviewed the Ju d ic ia l 
Canons and fin ds no basis fo r the recusal. Undersigned does 
not know who counsel's fiancee is , was not invo lved in  the 
case discussed by counsel, and ca te go rica lly  can.sta te th a t 
any involvement by counsel's fiancee in  the case mentioned, 
o r any other case master's firm  has before Judge Sedwick is  
w ithou t s ign ificance  to undersigned. This matter was also 
re fe rred  to the Committee and the Committee has d irec ted  
th a t there be no basis found fo r a recusa l.
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Casa H 96-02 Order No. l  Page 2

Upon a complete review o f the f i le  in  th is  matter/ i t  
is  c le a r tha t a sta tus conference would be b e ne fic ia l to  the 
p a rtie s  and to  the master. Therefore, i t  is  ordered th a t a 
s ta tus conference w il l take place at 5:00 P.M. on October 
16, 1996. This time was chosen to best accommodate counsel 
fo r  Representative Sanders who has indicated tha t he has 
c o n flic ts  during the day. I f  the pa rtie s can reach 
agreement on a more convenient tima on October 16, 1996 or 
before 1:00 PM on October 17, 1996 one o f the attorneys 
should c a ll undersigned.

Counsel fo r Representative Sanders has ind ica ted tha t 
he has a busy schedule th is  week. As a re su lt, undersigned 
is  attem pting to  be as fle x ib le  as possible in  f i t t in g  in  
such a hearing and w il l schedule the hearing at any 
reasonable time to  f i t  counsel's schedule during .the next 
two days or evenings. Said hearing w il l be lim ite d  in  time 
and scope. I f  counsel fo r Representative Sanders decideB 
not to  appear a t the sta tus conference, the master w il l 
issue a scheduling order and render decisions on the 
fo llow in g  outstanding issues, w ithout input from counsel:

1 . Representative Sanders' fa ilu re  to respond to  the 
summons;

2. Whether a hearing w il l be held and, i f  so, when 
the hearing w il l be held;

3. Issues surrounding what documents are pub lic  and 
what documents are co n fid en tia l;

4. Pre-hearing schedule, i f  a hearing is  to  be 
ordered;
This schedule w il l consist c f discovery deadlines, motion 
deadlines and other dates which w il l be s t r ic t ly  adhered to 
in  prepara tion fo r a possible hearing; and

5. Any other procedural matters tha t the p a rtie s  wish 
addressed.

Dated th is  15th day o f October, 1996.

Michael N. White 
Master

ii
TOTGL P .03



10-17-1996 08:16AM FROM FRIEDMAN. RUBIN & UHITE TO 2582106 P.02

Michael N. White 
Hearing Master 
1227 W. 9th Avenue 
Anchorage, AK 99501 PUBLIC

D ricum co t

IM  RB : REPRESENTATIVE JERRY SANDERS
CASH H 96-02

ORDER NO. 2

A sta tus hearing was scheduled on October 16, 1996 a t 
the o ffic e  o f the hearing o ff ic e r . Counsel fo r 
Representative Sanders was provided the opportun ity to  
reschedule the hearing a t h is  convenience, but chose not to  
do so, and chose not to  appear. As a courtesy, because Mr. 
Syren ind ica ted th a t he bad deposicions th is  week, the 
hearing was set fo r 5:00 PM to  accommodate h is schedule. 
Rather than appearing, counsel fo r Representative Sanders 
sent a le t te r  in d ic a tin g  tha t he was not appearing because 
the time was inconvenient and tha t he would not appear 
because he does not wish to  waive h is c lie n t's  r ig h t to  
ob jec t to  the master's appointment.

As stated in  a previous order, ce rta in  procedural 
issues would be addressed a t the status conference. Those 
issues would be e ith e r addressed at the status conference o r 
would be determined by w ritte n  order, i f  Representative 
Sanders waived h is  r ig h t to be present a t the sta tus 
conference. The committee ind ica ted tha t due to  scheduling 
issues a hearing, i f  held, must be held on November 14 and 
15, 1996. There has been no motion to  continue th a t date o r 
s e ttin g  fo rth  reasons tha t tlo se  dates, which f a l l  w ith in  
the committee's procedural ru les, would not be appropria te. 
I t  would have been he lp fu l to  the undersigned to  hear the 
arguments o f counsel, however, counsel waived the r ig h t to  
present such arguments. Had counsel contacted the master 
and tr ie d  to reschedule the hearing to  a date convenient to 
him, every e ffo r t would have been made to  do so. On the 
con tra ry, counsel simply indicated tha t he would not appear. 
Based upon the documents on f i le ,  I  make the fo llow ing

Order No. 2
Case H 96-02 Page 1
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orders regarding scheduling and other procedural aspects o f 
the case:

1. Representative Sanders has not responded to  the 
summons. His a ttorney has appeared in  the case. No 
ob jec tion  has been raised as to the manner o f service o r 
no tice , although ob jection has been made as to  the time 
given fo r a response to the summons. Representative 
Sanders was charged by the committee on September 23, 1996. 
The summons and the charges were received by Representative 
Sanders' a ttorney on September 26, 1996. (October 7, 1996
le t te r  from Lester Syren to Margie Mac N e ille ) . Committee 
procedures provide fo r ten days to  respond to the charges. 
Sec. 14(d). Ten days have passed and no response has been 
made. A.S. 24,60.170(j) provides th a t i f  a person fo rm a lly 
charged has not admitted the a llega tions o f the charge tha t 
the committee sh a ll schedule a hearing on the charge. I f  
Representative Sanders wishes to  respond to  the charges, he 
may do so, however, h is delay in  responding to  the charges 
is  not going to  delay the proceedings. Therefore, a nearing 
w i l l be scheduled on the charges.

2. A.S. 24.60.170(j) provides tha t the hearing sh a ll 
be held more than twenty days a fte r service o f the summons. 
Committee procedures set fo rth  tha t the hearing sh a ll be 
held on a date more than twenty days a fte r the service o f 
the charges, but no la te r than s ix ty  days from the service 
o f the charges. Procedures a t Sec. 14(d). The hearing sh a ll 
take place on November 14-15, 1996 in  Anchorage, Alaska.

3. The pa rtie s sha ll provide to  each other by 
November 1, 1996 the fo llow ing inform ation in  discovery:

a) The names and addresses of a l l witnesses i t  
intends to  c a ll a t the hearing/

b) A summary o f the testimony to  be e lic ite d  by 
each witness/ and

c) A copy o f a l l documents expected to  be admitted 
a t the hearing.

A w il l f u l fa ilu re  to comply w ith  th is , or any other 
discovery order may re su lt in  the exclusion o f evidence at 
the hearing.

4. E ithe r pa rty may serve upon the other w ritte n  
discovery requests. Any requests served in  w ritin g  sh a ll be
Order No. 2
Case H 96-02 Page 2
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served by October 28, 1996 and sha ll be answered by November 
8, 1996.

5. Depositions may be conducted consistent w ith  the 
C iv il Rules and the Committee Procedures, but sh a ll be 
completed by November 7, 1996.

6. Witness l is t s  sha ll be exchanged on o r before 
November 1, 1996.

7. A f in a l p re - tr ia l status conference sha ll be held 
on November 11, 1996 a t 3;00 PM at a place to  be determined 
la te r .

8. A ll documents, includ ing le tte rs  sent to  the 
committee, f i le d  re la tin g  to th is  case since the date o f the 
se rv ice o f the complaint, are to be trea ted as pub lic 
documents, in  the absence o f an order otherwise. A. S. 
24.60.170 (m). I f  e ith e r pa rty has objection to any document 
generated a fte r the f i l in g  o f the complaint being trea ted as 
a p u b lic  document, th a t pa rty sha ll f i le  a motion se ttin g  
fo r th  w ith  p a r tic u la r ity , the previously f ile d  documents and 
the basis fo r a claim  o f c o n fid e n tia lity . Such a motion 
s h a ll be f ile d  by October 18, 1996. Absent an order to  the 
con tra ry , a l l documents generated a fte r the f i l in g  o f the 
complaint may be released on October 21, 1996.

9. A ll requests fo r r e lie f or fo r any type o f ru lin g  
s h a ll be in  the form o f a motion w ith the o rig in a l sent to  
the committee and a copy facsim iled to the master. The 
le t te rs  tha t have bean sent have been confusing. I t  is  
o fte n  d i f f ic u l t  to  determine whether somewhere w ith in  the 
rh e to r ic  there is  a request fo r r e lie f or whether the e n tire  
document is  simply sent to  complain about the process, 
w ithou t seeking a ru lin g .

10. No appearance by sunsel fo r Representative 
Sanders sh a ll be construed to  be a waiver to challenge h is 
asserted r ig h t to  exercise a peremptory challenge to the 
master.

11. I f  there are any fu rth e r matters th a t; the pa rtie s  
be lieve  should be addressed, they are requested to c a ll them 
to  the a tte n tio n  o f the master.

Order No. 2
Case H 96-02 Page 3
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12. A ll deadlines set in  th is  case w il l be s t r ic t ly  
enforced, absent a demonstration o f good cause otherw ise.

Dated th is  16th day o f October, 1996.

Order No. 2
Case H 96-02 Page 4



Michael N. white 
Hearing Master 
1227 W. 9th Ave. 
Anchorage, AK 99501

JL ocu raen t
CASE H-96-02

ORDER NO. 3

Based upon the request by respondent fo r a dd itio na l 
time to  address issues re la tin g  to pub lic disclosure/ i t  is  
ordered -that e ith e r pa rty may f i le  a b r ie f by noon on 
October 23/ 1996 as to  pub lic dissem ination o f documents
re la tin g  to th is  case.

I t  is  fu rth e r ordered tha t no documents sh a ll be 
released u n t il fu rth e r order o f the master which is  expected 
to  be rendered on October 23 or October 24/ 1996.

Dated th is  18th ' ‘ ber, 1996.

Michael N. white. Master



M i c h a e l  N. White 
He a r i n g  Master 
1227 W. 9th Ave. 
Anchorage, A K  99501

PUBLIC
Document

CASE H-96-02

ORDER MO. 4

Based upon the scheduling in this case, all persons who 
are served with discovery requests for which there is a 
v a l i d  legal obligation to respond, shall do so within ten 
days of service of the request. If this order will cause an 
undue hardship u p o n  the rescipient of the discovery, the 
pe r s o n  m a y  contact the undersigned to seek additional time 
to the extent such is needed.

Dated this 18th day of October, 1996.



Michael N. White 
Hearing Master 
1227 W. 9th Ave. 
Anchorage, A K  99501

P u b l i c

Document

CASE H-96-02

ORDER NO. 5

Counsel for Representative Sanders has filed an 
objection to a subpoena for back up files of Representative 
Sanders. The subpoena was not attached to the objection. 
A b s e n t  a copy of the subpoena it is difficult to assess the 
arguments made b y  Representative Sanders. Submitted with 
the objection is a two page letter to Pam Varni which sets 
forth in more detail the basis for the objections raised. 1 
will treat the letter as an exhibit containing argument on 
the objection.

If the committee wishes to respond to the objections, 
it shall do so by October 24, 1996. If either party wishes 
a brief telephonic hearing on this issue, counsel shall 
discuss a convenient time for such and contact undersigned.

Dated this 21st day of October, 1996.



Michael N. White 
Hearing Master 
1227 W. 9th Ave.
Anchorage, AK 99501

PUBLIC
D o c u r n c o t

CASE H-96-02

ORDER NO. 6

J
1. Apparently In response to the objection to the subpoena served upon Legislative Affairs, 

the committee has delivered to the master, in a sealed envelope, the materials responsive to the 
subpoena. The parties should address what it is they wish the master to do in regard to these 
documents by October 25, 1996. If there is a request for the responsive documents to be 
screened, the parties should advise the master as to categories of documents that the respective 
parties believe should be produced and the categories of documents that should not be produced.

2. By Order No. 3, the parties were directed to brief, If they desired to do so, Issues as 
to the public dissemination of documents by October 23, 1996. Pursuant to the order of the 
Superior Court, briefing shall be filed by October 28, 1996. Although it appears that the court did 
not stay a decision on this issue, and that the court did not indicate that it would address this 
particular issue, the parties can expect that no decision on this issue will be rendered until after the 
hearing of October 29, 1996. All other scheduling orders will remain in effect until modified or 
stayed by the court.

Dated this 22nd day of October, 1996.

 Is /______________
Michael N. White, Master
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Michael N. White 
Hearing Master 

1227 U. 9th Avenue

Anchorage, A K  99501 P U B L I C

U o c u i r t e s j *
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ORDER NO. 7

The committee served a subpoena on the Executive 

Director of the Legislative Affairs Agency on o r  about 
October 15, 1996. The subpoena called for certain backup 
files of Representative Sanders and payroll records.

On October 18, 1996, counsel for Representative Sanders 
'filed a two paragraph * [Ojbjection to Subpoena to Appear and 

•Produce". In addition, counsel for Representative Sanders 
•attached a two page letter to the subject of the subpoena in 

;w h i c h  he outlined his objections to the subpoena. On 

October 21, undersigned submitted Order Number 5 in which 

'the parties were invited to initiate a hearing, to express 

•their positions, if desired. Neither party sought a hearing. 

The committee submitted a memorandum setting forth its 
position on the subpoena. No additional materials or 
arguments were submitted b y  Representative Sanders.

During the week of October 21, 1996, the subject of the 
'subpoena delivered the documents, in a sealed envelope to 

the master. In response, Order Number 6 was issued. That 
!o r d e r  invited input b y  either party as to the issues 

regarding the documents.. Such input was to be provided b y  
October 25, 1996. No response by Representative Sanders was 
filed.i

Therefore, before the master is the two paragraph 

;objection, the memorandum by the committee, and the actual 
•documents responsive to the subpoena. Based cn a careful 

review of the papers filed, the master holds that the 
idocuments responsive to the subpoena are properly

:O r d e r  N o . 7
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discoverable and will be provided to the committee
forthwith.

The objection filed by Representative Sanders asserts 

that the subpoena is defective because it does not. comply
w i t h  AS 24.25.010, that it seeks attorney client privileged

material, work product material and is in violation of the 
Fourth and Fifth Amendments to t~e united States 

Constitution. Additional objection is made that the
subpoena is vague, overbroad and Irrelevant.1

AS 24.60.150(b)(2) provides the legal authority for the 
issuance of the subpoena. The provisions of AS 24.25.010 
are clearly not applicable to investigations by the Ethics 
Committee. The subpoena complies with AS 24.60.150(b)(2) 

and was therefore properly issued.

J In a letter of October 23, 1996, counsel for Representative Sanders made additional 
assertions regarding the discoverability of the subject documents. Undersigned has 
repeatedly stated that arguments regarding issues jn mis case shall be set forth in 
pleadings, not in letters. Such a requirement assures fairness to both parties and 
assures an adequate record. Two points were made in the letter. First, counsel argues 
that the order of Judge Murphy prohibits dissemination of the subpoenaed documents. 
The master does not read the order to apply to distribution of discovery documents to 
the parties. The order addresses dissemination of documents to the public, not to the 
parties. Additionally, with due respect to the court, the order is not totally clear to 
the master about public dissemination of documents. The order .clearly prohibits 
disclosure of documents until after Petitioner (Representative Sanders) has an 
opportunity to file motions regarding dissemination by the dose of business on October 
28, 1996. Undersigned does not read the order to go beyond providing Representative 
Sanders additional time to provide briefing to the master, based upon Representative 
Sanders argument to the court that he had been required to file briefing by October 18, 
1996. Resolution of this issue is not necessary to deciding the; subpoena issue, 
however, the parties may wish to obtain clarification from the court as to the breadth of 
the stay of public dissemination o f documents. Based upon the scheduling of a hearing 
for October 29, 1996, undersigned told the parties that no order would issue as to 
public documents until after that hearing. There now is reason to believe that a hearing 
may not take place on October 29, 1996 due to additional pleadings filed by the 
committee, Undersigned reads the order as only staying dissemination of documents 
until October 28, 1996, by which time Petitioner will have an opportunity to brief the 
issues. It would be of assistance to the master for the parties to obtain clarification 
from the court, or in the absence of such clarification, filing a memorandum setting 
forth the parties* positions as to the intention of the court. The second argument set 
forth in counsel’s letter has to do with the availability of disc wciy  in this matter. 
Counsel misinterprets a prior statement by the master about whether written discovery 
to non-parties pursuant to Civil Rules 33 and 34 may be obtained from non-parties. 
The issue of whether a non-party can be subjected to interrogatories and requests for 
production is not remotely similar to whether the committee or the respondent may 
obtain documents through the use of a subpoena.

O r d e r  N o . 7
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, The other objections set forth b y  Representative
. Sanders have no merit and merit little discussion. 
Undersigned has reviewed the materials responsive to the 
subpoena. There are no documents which even arguably could 

fall tinder any of the privileges asserted b y  Representative 

Sanders. The documents consist of a computer preserved 

• letter, along w i t h  an apparent computer mailing'list of the 
recipients of the letter. No privilege even remotely would 

a p p l y  to these materials. Undersigned knows nothing of the 
facta of the allegations other than what is alleged in the 

. complaint. Although Representative Sanders has asserted 
that the materials are irrelevant and would not lead to 
relevant or admissible evidence, he has . failed to 

demonstrate the validity of that argument. On • their face, 
the documents appear to be directly relevant t o 'the charges 

a s s e r t e d  b y  the committee. Certainly, undeir standards 
r e l a t i n g  to discovery, the materials are not irrelevant.

: F o r  the reasons set forth, the master produces the

. documents to the committee. The documents are :attached to 
' this order. These documents are not public documents and 

shall not be disseminated beyond the parties to this case.

Dated this 27th day of October, 1996.

Master

O r d e r  N o .  7
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M i chael N. White 

•Hearing Master 
1227 W. 9th A v e n u e  
Anchorage, Ait 99501

PUBLIC
I> o c u iii© f it

I N  Rg: RSPRBSgNTATIVB JERRY_SANDERS 

■G&g&.H. 96-03

ORDSR NO. 8

A l t h o u g h  n o t  requried to do so, the committee 
;s u b m i t t e d  the issue of public disclosure of documents 
r e l a t i n g  to this case to the hearing officer for decision. 

The h e a ring o f f i c e r  scheduled a status conference w i t h  the 
issue of the p u b l i c  dissemination of documents to b e  one of 

the topics addressed. Counsel for Representative Sanders 
d i d  n o t  attend the hearing. After the scheduled hearing, the 

h e a r i n g  officer o r d e r e d  that documents relating to this 
case, w h i c h  were generated after the finding of probable 

cause, w o u l d  become public as of October 21, 1996, i n  the 
a b sence of an o r d e r  to the contrary. Representative Sanders 

was g i v e n  until O c t o b e r  18, 1996 to file a, m o t i o n  or
m e m o r a n d u m  s e tting forth objections to the p r o p o s e d  p ublic 

d i s s e m i n a t i o n  of d o c u m e n t s . * R ather than filing a 

s ubstantive response, on October 18, 1996, Representative
Sanders, through counsel, asserted that the. o r d e r  for 

b r i e f i n g  by O c t o b e r  18, 1996 gave him insufficient time. In 

response, the h e a ring officer ordered that briefing c o u l d  be 

f iled b y  O c tober 23, 1996, and .stayed release of documents 
u n t i l  after that date. Prior to October 23, : 1996, as a 
r esult of an o r d e r  entered b y  Judge Murphy, t h e  hearing 
o f f i c e r  once a gain extended the time for briefing this issue 
u n t i l  October 28, 1996. The committee filed a m e m o r a n d u m

u r g i n g  release of documents, Representative Sanders has not 
f i l e d  a motion o r  memorandum objecting to the release of 
d o c u m e n t s .

Cn October 28, 1995 the Superior court dismissed
R epresentative Sanders' appeal in which one of the issues 

was the public dissemination of documents. , There is

O r d e r  N o .  8
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sufficient information available for this order to be 
e n tered relating to the release of documents to the public.

i
Courts recognize that there is a fundamental puJblic 

interest in A l a s k a  in the disclosure of documents relating 

to p u b l i c  business. Anchorage School District. v..-Anchorage. 
D a l l y  N e w s , 779 P . 2d 1191 (Alaska 1989). Because of the 
fundamental nature of the public right to know, the burden 
of establishing a basis for non-disclosure is on the p erson

o r  b o d y  which seeks non-disclosure. Anchoracre School

District v. Anchorage Daily 779 P.2d :1191, 1193
(Alaska 1989) . In the Anchorage School District case, the 

court stated:

The oeonle of this state, through their e l ected

representatives . have stated in the clearest of
terms that it is more important that they have

access_to__this tvoe of information than that it

remain .confidential. Id at 1193. [emphasis in

original]

W h e n  specifically addressing the public right to know 

.as t o  the legislative process, the issue is. u p  to the

legislature to decide. Abood v. LcagUfi, of Women Votfirg— of
A l a s k a . 743 P . 2d 333 (Alaska 1987). The legislature has 

d e c i d e d  when a n d  to what extent its ethics committee process 
sh o u l d  b e  o p e n  to the public, and its decision in this 

r e g a r d  is a b s o l u t e l y  controlling.

AS 2 4 . 6 0 . 1 7 0 (m) provides:

All documents issued b y  the committee after a 

determination of probable cause to believe that 

the subject of a complaint has violated this 
chapter, including an opinion recommending 
corrective action under (g) of this section a n d  a 
formal c harge under (h) of this section are 
subject to p ublic inspection. Hearings of the 
committee u nder (j) of this section are open to 
the public, and documents presented at a hearing 

and motions filed in connection with the hearing, 

are subject: to inspection b y  the public.
Deliberations of the ccmmittee following a 
hearing, deliberations on motions filed b y  the 
subject of a charge under ( h i  of this section, ar.d

O r d e r  No. 8 *i
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deliberations concerning appropriate sanctions are
confidential. j

i
I

AS  2 4 . 6 0 . 1 7 0 (m) differs from AS 24 . 60. 1|70 (d) which 

p r o v i d e s  that committee action taken before the! finding of 
p r o b a b l e  cause is confidential. The structure; enacted b y  

the legislature is entirely sensible. Legislators accused 
of v i o l a t i o n s  for w h i c h  there is no probable cause are
p r o t e c t e d  from public disclosure of what might amount to 
r u m o r s  and innuendo, wh..le conduct that has been d etermined 
to e s t a b l i s h  probable cause of' a violation will be

disclosed.

A S  2 4 . 6 0 . 1 7 0 (m) is relatively straightforward. It 
p r o v i d e s  that documents issued b y  the committep after the

d e t e r m i n a t i o n  of probable cause "are subject- to public

inspection". Additionally, the statute provides that 
d o c u m e n t s  submitted at hearing and motions connected with 
the h e a r i n g  acre public documents. Motions made! before the 

h e a r i n g  cure "connected with the hearing" and should be 
c o n s i d e r e d  public documents. Essentially, the ■legislature 
set f o r t h  a standard similar to that in effect for any civil 
litigation. B a s e d  u p o n  the above, the h e aring officer 

a g r e e s  w i t h  the p o s ition of the committee at page two of its 
m e m o r a n d u m  w h i c h  identifies categories of documents which 

s h o u l d  be subject to public inspection.
j

Therefore, it is ordered that the following documents 
shall be available for public inspection:

1. All motions filed by either party ;or byt any

p e r s o n  relating to discovery sought from that person;

2. All correspondence submitted to tihe hearing

o f f i c e r  o r  the committee by any party to this case or b y  any 
p e r s o n  relating to discovery sought frcra the person;

3. All correspondence generated by the hearing

o f f i c e r  relating to this case; ;
4. All orders issued b y  the hearing officer;
5. Public notices of hearings or public meetings; and
6. All documents generated after the j finding of

p r o b a b l e  cause b y  the committee relating to this case.

E x c epted from this order are documents- which are
subject to a t t o m e y - c l i a n n  or work product i privileges,

d o c u m e n t s  provided in discovery, investigative reports which
I

O r d e r  No. 8 j
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a re n o t  used at the hearing and documents delating to 

d elibe r a t i o n s  of the committee.
I

In sum, the rule is for disclosure of! all those 
c a t e g o r i e s  of documents which would be disclqsed in a n y  
c i v i l  case. If there are any particular documents for which 
t here is a doubt in either parties' m i n d  abkut whether 
d i s c l o s u r e  is required, the party should eubmit the document 
to t h e  hearing officer and a decision o n  a n  expedited basis 

will b e  made.

D a t e d  this 29th d a y  of October, 1996. j

Michael N. White 
M aster

O r d e r  N o . 8
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Mi c h a e l  N. White 
H e a r i n g  Master 
1227 W. 9th Ava'nu_
Anchorage, A K  99501 L / O C U H l O d t

H e a r i n g  Master 357 T O T  7 P
1227 W. 9th Avenue r U B U V '

IN  MSt REPRKSgNTATIVB JERRY flANDBRS
CASES 96-Q2 

ORDER-HQ,-3.

Respondent has moved for a protective o-der as to the 
t i m i n g  of the depositions of Representative Sanders and 
a n o t h e r  witness. The committee has responded that it does 
no t  oppose a change of dates, but indicates that there m a y  
b e  diffic u l t y  of holding the deposition on the p r o p o s e d  date 
of Respondent, due to travel plans. It is ordered that the 
m o t i o n  is granted and that the depositions shall take place 

at a time convenient for the parties o n  November 7, 1996 or 
No v e m b e r  8, 1996, o r  on such other date as agreed to between 

the parties.

D a t e d  this 29th day of October, 1996.

M i chael N. White

Master
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LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U  M M arch 17, 1997

S U B JE C T : Sectional Sum m ary o f  CSHB 51 ( ). (Draft version "C")

T O : R epresentative Pete Kott 
Attn: G eorge Dozier

F R O M : Terri Lauterbach 
Legislative Counsel

Y ou have requested a sectional sum m ary o f  the above-described bill.

A s a p relim inary  m atter, please note that a sectional sum m ary o f  a bill should not be 
considered  an authoritative interpretation o f  the bill and the bill itse lf is the best statem ent 
o f  its contents. You have not asked any particular questions about this bill, so this sum m ary 
is brief. I f  you would like an interpretation o f  the bill as it may apply to a particular set o f  
c ircum stances, let m e know.

S ec tio n  1. Findings and intent. Subsection (b) relates specifically to sec. 5.

S e c tio n  2. C larifies that the state policy is to have DEC seek prim acy for N PD ES 
enforcem ent.

S e c tio n  3. D escribes circum stances under which the natural condition o f  water should 
constitu te  the applicable standard o f  quality for the water. "Natural condition" is not defined.

S e c tio n  4. Sec. 46.03.085 sets requirem ents for the state’s water quality standards. 
Sec. 46 .03 .087  establishes special procedures for DEC to follow in order to adopt a 
regulation that is an exception to the requirem ents o f  Sec. 46.03.085. Sec. 46.03.088 gives 
a defin ition  o f  "background condition" which is a term used in Sec.46 .03 .085(a)(4). Also 
app lies that definition to DEC's regulations.

S ection  5 . A llow s DEC to im pose adm inistrative penalties for violations relating to public 
w ater supply system s. This section will allow  Alaska to continue its "primacy" status in this 
area by bringing state law into conform ity with a new  federal law enacted in A ugust 1996. 
P lease see the findings in sec. 1(b) for further detail.

S ec tio n  6. Court rule change section.



R epresen tative Pete Kott 
M arch 17. 1997 
Page 2

Section 7. C ourt rule change section.

Section 8. Requires review  and rcjustificution o f  curren t w ater quality  regulations.

Section 9. A llow s the regulations process to begin im m ediately a lthough the regulations can't 
take effec t until the related  bill section takes effect.

Section 10. Provides that the authority  under sec. 5 to im pose adm inistrative penalties w on't 
take effect until abso lu te ly  required  under federal law  o r regulations.

Section 11. Effective date  fo r the beginning or the regulations p rocess under sec. 9.

T M L :jd r 
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a
AMENDMENT

O F F E R E D  IN T H E  H O U SE

T O : D raft CSH B 51( ) ( ^ V e r s i o n )

Page
2-<f

5, line 2%, fo llow ing "dtsc h a ig c '1: T? ?  < —

Insert y

&) "drinking w ater" m eans a body o f w ater o r a  w ater supp ly  from  

w hich  the w ater is safe to drink  in its natural state;

cw  "industrial use" m eans use o f a  w ater supply  fo r fish processing , 

food  processing, m ining, p lacer m ining, m anufacturing, developm ent, o r p roduction , 

including  energy production"



Alaska Environmental Lobby, Inc.
P.O. Box 22151 Juneau, Alaska 99802

Phone: 907-463-3366 
Fax: 907-463-3:112

T w e n t i e t h  L e g i s l a t u r e  -  F i r s t  S e s s i o n

H B  5 1 :  “A n  a c t  r e l a t i n g  t o  w a t e r  q u a l i t y  a n d  t h e  p r o c e d u r e s  r e q u i r e d  
to  i m p l e m e n t  c e r t a i n  f e d e r a l  r e g u l a t o r y  c h a n g e s . "

C l e a n  w a t e r  i s  c r i t i c a l  t o  t h e  e c o n o m i c  p r o s p e r i t y  a n d  h e a l t h  o f  
A l a s k a n s .  U n l ik e  t h e  m a j o r i t y  o f  s t a t e s ,  A l a s k a  e n jo y s  a  r e p u t a t i o n  f o r  h a v i n g  
p r i s t i n e  w a t e r s .  R e s o u r c e  e x t r a c t i v e  i n d u s t r i e s  i n  A l a s k a  s h o u l d  b e  w i l l in g  to  
m e e t  h i g h  w a t e r  q u a l i t y  s t a n d a r d s ,  d e s i g n e d  to  p r o t e c t  o u r  p r i s t i n e  w a t e r s ,  
r a t h e r  t h a n  to  u n d e r w r i t e  l e g i s l a t i v e  a t t e m p t s  to  w e a k e n  o u r  s t a n d a r d s .  T h e  
A l a s k a  E n v i r o n m e n t a l  L o b b y  i s  o p p o s e d  to  t h i s  b i l l  b e c a u s e  i t  w o u ld :

•  j e o p a r d i z e  t h e  h e a l t h  a n d  w e l f a r e  o f  A l a s k a n s  a n d  t h e i r  a b i l i t y  to  
p r o t e c t  t h e i r  w a t e r  r e s o u r c e s  b y  l o w e r i n g  A l a s k a ’s  w a t e r  q u a l i t y  s t a n d a r d s  to  
t h e  l o w e s t  le v e l  o f  s t a n d a r d s  n a t i o n w i d e ,

•  l e a d  to  g r e a t e r  c o n f u s i o n ,  d e l a y s ,  a n d  l i t i g a t i o n  i n  t h e  p e r m i t t i n g  
p r o c e s s ,

•  c o n f l i c t  w i t h  a  b a s i c  p r i n c i p l e  o f  t h e  C le a n  W a t e r  A c t  b y  i g n o r i n g  
t h e  c o n c e p t  o f  m u l t i p l e  u s e r s  w h e n  s e t t i n g  w a t e r  q u a l i ty  s t a n d a r d s ,

•  i n t r o d u c e  a  d e f i n i t i o n  o f  “b a c k g r o u n d  c o n d i t io n "  t h a t  w o u l d  m a k e  
p o l lu t e d  w a t e r  t h e  s t a n d a r d  f o r  f u t u r e  d i s c h a r g e s ,

•  r e q u i r e  D E C  t o  d e a l  w i t h  n e w ,  t i m e - i n t e n s i v e ,  c o n f u s i n g  
p r o c e d u r e s  f o r  a d m i n i s t e r i n g  w a t e r  q u a l i t y  s t a n d a r d s ,  w i t h o u t  t h e  b e n e f i t  o f  
s u f f i c i e n t  a d d i t i o n a l  f u n d i n g ,

A t  a  t im e  w h e n  A l a s k a n s  d e m a n d  s t a t e  c o n t r o l  o v e r  t h e  s t a t e ’s  n a t u r a l  
r e s o u r c e s ,  H B  5 1  i n v i t e s  i n c r e a s e d  f e d e r a l  i n v o lv e m e n t  b y  E P A  i n  d e t e r m i n i n g  
t h e  q u a l i t y  o f  A l a s k a ’s  w a t e r s .  A t  a  t i m e  w h e n  A l a s k a n s  a r e  a t t e m p t i n g  to  
c o n v in c e  t h e  r e s t  o f  t h e  n a t i o n  o f  o u r  g o o d  s t e w a r d s h i p  o f  f e d e r a l  l a n d s ,  s u c h  
a s  A N W R  a n d  N P R -A , H B  5 1  w o u l d  s h o w  t h e  n a t i o n  h o w  w i l l i n g  w e  a r e  to  
c o m p r o m is e  o u r  w a t e r  q u a l i t y  to  p l a c a t e  i n d u s t r y .  T h e  s t a t e ’s  u n i q u e  a t t r i b u t e s  
t h a t  A l a s k a n s  v a l u e  s o  h i g h l y  -  o u r  a b u n d a n t  f i s h  r u n s ,  o u r  r i c h  e s t u a r i e s ,  o u r  
c o ld ,  c l e a n  s t r e a m s  - m u s t  b e  p r o t e c t e d  b y  u n i q u e  s t a n d a r d s  d r a f t e d  b y  
p r o f e s s io n a l  r e s o u r c e  m a n a g e r s  i n  c o n c e r t  w i t h  t h e  i n d u s t r i a l  i n t e r e s t s  w i t h i n  
t h e  s t a t e  a n d  w i t h  o v e r - s i g h t  b y  a l l  c o n c e r n e d  A l a s k a n s .

S u s a n  E . S c h r a d e r ,  E x e c u t i v e  D i r e c t o r  
3 / 1 9 / 9 7
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A L A S K A  S T A T E  L E G I S L A T U R E  

H o u s e  o f  R e p r e s e n t a t i v e s

COMMITTEE ASSIGNMENTS. INTERIM:
716 WEST 4TH AVENUE. SUITE 640

LABOR 4 COMMERCE COMMITTEE. CHAIRMAN
SPECIAL COMMITTEE ON OIL 4 GAS. MEMBER
JUDICIARY COMMITTEE. MEMBER
CORRECTIONS BUOGET SUBCOMMITTEE. MEMBER
ADMINISTRATION BUOGET SUBCOMMITTEE MEMBER
HEALTH 6 SOCIAL SERVICES BUOGET SUBCOMMITTEE MEMBER

ANCHORAGE. AK 99501 
PHONE: (907) 258-3191 
FAX: (907)256-2916

SESSION: 
STATE CAPITOL
JUNEAU. AK 99B01-1182 
PHONE: (907)455-4968 
FAX (907) 465-2040

Representative Norman Rokeberg
M EM O R AN D U M

DATE:

TO:

FROM: Representative Norman Rokeben

March 18, 1997

Representative Pete Kott 
Chairman, House Rules Committi

SUBJECT: Sponsor Statement

The Resource Development Council, (RDC), has been a prime supporter of last year’s HB 342 and now 
on HB 51. HB 51 is a common sense approach to proposing regulations.

The battle over resource development in Alaska is not about money. Opposition from the environmental 
community is rarely about money, it is about humans using the land and resources. Their disdain for 
private property rights and economic activity is evident when the rhetoric states they are pursuing a 
broader public interest objective.

The environmental community seems to be ignoring the long history of resource development and 
extraction in Alaska. The contribution of resource development to the quality of life and jobs in Alaska 
does not impress them. They do not care about jobs and the contribution that resource development 
makes to the local, state, and national economies.

Alaska has the right to utilize our rich resources in a responsible manner to benefit the citizens of our 
great state.

WHY DO WE NEED HB 51 AND WHY NOW?

1. A different way of proposing regulations is needed for DEC as well as a different point of view. 
(Unfortunately, this point of view is not shared by DEC or the environmental community.)

2. Regulations should be based on sound science that are technologically feasible.

3. All departments need to begin to do cost/benefit analysis. Regulations that make compliance 
standards stricter and stricter are unlikely to result in significant risk reduction. It will increase costs 
substantially and be wasteful. Zero tolerance is the ideal but remember it is only the ideal. (The analysis 
required in the bill for proposed regulations by DEC should already be in place because of similar 
requirements set forth in EPA requirements for states.)
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4. Unreasonable delays in permitting of all types of industries that need water quality permits: i.e., the 
Red Dog mine began its mixing zone application in 1983 and on March 28, 1997 half of its request will 
f i n a l l y  become final.

5. DEC does not think the Legislature is the proper forum for debating water policy. Frankly, DEC 
believes we are unqualified and unreasonable. However, for over a year DEC has been unable or 
unwilling to identify DEC regulations that are more strict than the federal regulation they are based upon. 
(The review process outlined in the bill is already required of DEC by the federal Clean Water Act and 
EPA. DEC has chosen to characterize the review process as an insurmountable task.)

6. This bill is symbolic of the message we are trying to send to industry: A L A S K A  I S  O P E N  F O R  

B U S I N E S S .
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Environmental Politics: 
Who Cares About the Facts?

In the battle between environ-mentalism and sound science the facts are often the earliest
casualties. Such was the case in the crusade to save the Northern Spotted Owl, hatched, like so 
many such plans, somewhere in the bureaucratic tangle of the Department of the Interior's (DOI) 
regulatory sub-agencies of the Fish and Wildlife Service, the National Park Service, and the 
Bureau of Land Management.

The scheme, conceived by DOI bureaucrats in cahoots with well-heeled special interest 
lawyers, and aided and abetted by liberal judges, was a classic example of questionable science 
used to advance the agenda of environmental extremists. By listing the owl as an "endangered 
species," old growth forests — decreed as the owls' habitat by their protectors — were removed 
from timber harvest.

This economic quarantine cost tens of thousands of loggers and mill workers their jobs, and 
devastated the communities across the Pacific Northwest that depend upon the forest products 
industry Moreover, the owl-inspired logging restrictions rippled throughout the economy, 
increasing the price of the average new house by as much as $5,000.

Ironically, as NBC Nightly News reported in their broadcast of September 17, the Northern 
Spotted Owl Is not endangered at all. The owls' so-called "endangered" status is no more than 
a smoke screen to cordon-off old growth forests to logging interests. According to the NBC report, 
the owl is doing well in new growth forests, despite the federal regulations that insist they live only 
in old growth habitat. The reason for their adaptation it seems is that the dusky footed wood rat 
— a delicacy In the owl diet —  thrives In new growth forests.

The owls, therefore, In open defiance of federal regulations, continue to pursue their 
livelihood of rat catching In the new growth forests. Unfortunately for the loggers and mill workers, 
and their families, without the big dollar support of legions of environmental lawyers behind them, 
they are unable to pursue t h e i r  livelihoods.
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Today the Department of Interior, moving down ihe "to-do” list of the extreme environmental 
lobby, is on a new misinformation campaign. Now they want to stop ranching on public rangeland.

A June internal memo from the Department's Office of Communications to Secretary Babbit 
and Bureau of Land Management (BLM) Director Jim  Baca proposes that “we must make 
deliberate and public attempts to prove how bad the conditions are in many riparian zones," 
despitu that fact that BLM's "own statistics can be used to show the range is in better shape than 
at any point in this century."

Riparian zone is a fancy name for a stream or river bank. These areas are indeed of great 
ecological —  and economic — value. They support wildlife and vegetation and filter pollutants 
that enter the water. They also provide access to water for livestock, crop irrigation, and domestic 
use. The better they function ecologically, the better their value economically. Indeed, as the BLM 
itself has reported, “experience has shown that riparian enhancement efforts are much more cost 
effective and successful if carried out in cooperation with livestock operations."

Not withstanding BLM’s report, it seems the DOI’s Communications Office has found a 
hidden value of riparian areas — politics. That political value, demonstrated in the Northern 
Spotted Owl fight, has emboldened BLM Director Baca to issue a flagrant and irresponsible 
directive to BLM's state office directors. In a September 15 memo Baca wrote: "Last night the 
Senate voted for a moratorium on the Rangeland Reform Initiative through the Interior 
Appropriations Bill." Indeed they did, by a vote of 59-40.

The Baca memo continued: “Our bottom line is this: we will deliver on grazing reform — both 
to increase grazing fees and improve our on-the-ground management and regulation of the public 
range. If the House and Senate can agree how to do that, great; if not we will be implementing 
it administratively."

Evidently, the Interior Department has the same regard for the legislative process as they 
do for their own statistics. Through and intra-agency memo, BLM state officials have been 
directed to disregard a federal statute that has been on the books for nearly 60 years. The 
Clinton-Babbitt rangeland reform plan would reverse a fundamental premise of the original Taylor 
Grazing Act, passed by Congress in 1934 to direct administrative power away from Washington 
and tov/ard local users of the land.

The Clinton-Babbitt plan, if enacted, would also substantially change the long-established 
and complex system of property rights to such things as range improvements like fencing and 
stock ponds, and claims to water and mineral rights, wildlife rights, and petroleum exploration and 
timber harvest rights. Secretary Babbitt hails this reform as a “New American Land Ethic." 
Fortunately, the “old American land ethic" — protection of private property rights —  is provided 
for under the 5th Amendment of the Constitution, and changing it requires more than a couple of 
agency memos.

With the DOI's planned rangeland deception, like the Northern Spotted Owl hoax, jobs, 
families, and communities are at stake. According to cattle Industry sources, this dramatic 
increase in grazing costs, if enacted, could forces as many as two-thirds of the public land cattle 
ranchers out of business. In Arizona alone, Secretary Babbitt’s home state, more that 60 percent 
of the state's $515 million-plus cattle operations depend on public land.
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In other public land states, the consequences are more dire. Ranchfng is the economic 
lifeblood in rural communities throughout these states, and like the logging towns of the Pacific 
Northwest, their fate may be at the mercy of some bureaucratic whim.

There’s an old saying "figures don’t lie, but liars figure.” By that measure there seems to be 
a whole lot of ''figuring" going on at the Department of the Interior, because with the powerful 
environmental lobby on your side, and the Northern Spotted Owl victory under your belt, who 
cares about the facts?

*  *  *  *  *
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qua lity goal* fo r ■ specific water body 
and i r r r t  a t the rv^ tiu o ry  b w it fo r the
establishment o f water-quality-baacd 
treatment control* and strategic* 
beyond the tcohnologjrbasedievcl* of 
traatrooot required by aooticnc 901(b) 
and 906 of the Act.
5 tJ 1 J  Cretin) Bono.

(a) T h e  A d  mean* the Clean Water 
Act (Public Law 92-500. as amended (33

C. 1251 el tee )).
(b) Criteria are elements o f State 

5 water qua lity standard*. expressed as
eonatituent concentrations, levels, or <1 
narrative statements, representing a 
qua lity o f water that support* « 
particu la r tr t t . When criteria are met. 
w ater quabty w ill generally pro tea the 

^  designated use.
9  (c) Section 304(a) criteria are

developed by EPA onds-r authority of 
Section 30*(e) o f the Act based <m the < 
leteot scientific information ca the 
relationship that the effect o f a 
constituent coi>ceatrrtian ha* on 
particu lar aquatic specie* and/or human 
health. This information is issued 
periodically to the States *» guidance 
few u*o in d*»al oping eritarin. .

(d) Teerie pal hi tents a tfrthn iu 
pollu tants listed by the Administrator 
under Section. 307(a) o f the A c t

(e) Existing uses are tboce use* 
actua lly at ta ile d  in  the watar body on 
or a lte r November 28.1875. whether or 
oo l they are included in  th‘e water 
qua lity standard*.-

(f) D e sig n a te d  ures are th o «  u tt*  
soedfied in water qualrjy standards foe 
each water body or segment whether or 
not they are being sttminseL-

Cg) I n t  Attainability Analysis is a 
structured scientific assessment ot tbs 
factors affecting the attainment o f the 
use which may include physical, 
chem ica l b io log ica l and economic 
ftd n rs  as described is  J 131.10(g).

(h) Water quei/ty limited ssgmtal 
raeaan any oegmoat whoro It is known 
that watar quality doaa not moot 
applicable water quality standard*, 
and/or Is no t expected to meet • 
Applicable water quality ■tsodard*.
•van * ft* rD ie applies t-'oa of tha 
technoJop'-basc* effluent lim it*tioD j 
required by Sections 501(b) and 308 o f 
the A ct.

(I) Water quality standards are 
^  provision* o f Slate a* Federal lav, which 
1  c u ruU to fa  designated ueeoruses-for 
I  tha water* o f the Unbad States and
I  w a te r quality criteria far auch.water*
B based cpon such uses. Water quality
I I  standards arc to protect the public
I I  health o r welfare, enhance tha Quality of 
I I  ova ter and serve the purpose* o f the A c t

(j) States include the 50 States, the 
DWtrict o( Columbia. Guam the

Commonwealth of Puerto Rico. V irg in 
Islands, American Samoa, the Trust 
Tarrito ty o f the Pacific Islands, and the 
Commonwealth o f the Northern Ms nans 
Islands. .
f 1314 fits*  authority- .

State* are re s p o n s e  lo r reviewing, 
ealabttshin* and rev iling water quality 
Hindafd*. under Section 510 o f the A c t • 
States may develop water quahty 
standards more stringent than required • 
by thi* regulation.'
JU I.5  C P A authority.

Under Section 303(c) of the Act. EPA 
Is to.review and to approve or 
disapprove Stale-adopted we ter quail 
standards. The review Involve* a 
determination ofi («) Whether the Sta' 
has adopted water Use* which arc 
consistent w ith the requirement* of the 
CIsan W ate r'A ct (b) whether tho data 
has adopted criteria that protect the 
designated water uses; (c) whether the 
State has followed It* legal procod 
far revising or adopting standards: (d) 
whether the Stale standards which do 
not indndfl the ases spaciftad in  Section 
1pl(»)(5) o f the Art'an* hi*ad upon 
'appropriate technical and scientific data 
and analyses, and (a) whether the State 
Mxbnriirioh meet* the requnv-menta 
included in Section 131J5 of (hi* part. I f 
EPA determines that State water quality 

■ standard* are cnnstslent w ith the 
factor* li*ted fn («}—(£) o f this 
subsection. EPA approve*' the standards- 
EPA must disapprove the State water 
quality standard* and promulgate 
Federal standard* andur. Soctiort 
JOJfclM of the A c t i f  State adopted 
standard* axe so t consistent w ith  the 
factors listed in (a)—{el b t this 
subsection. EPA easy also promulgate a 
nsw or rev iied standard where 
necessary to mrti  the requirement* o f 
ths A c t
t 1314 MWrmxn reqvfrwrwrKi to* wywr 
ousflT/ rtsrelsfd* utmitaian

The following element* must be 
induded in each State's water qoality 
standard* submitted to EPA for review-.

(a) Use dedgiuttioaj consistent with 
the provision* o f Section* 101(a)(2) and 
303(c)(2) of the A c t

(b) Maihotla used and analyses 
conducted to support watar quality 
standard* revision*.

(e) Watar quality criteria loffunent lo - 
protect the designated uses.

(d) An antidesrsdation policy 
conaistenl with J 131.12.

(e) Certification by the State Attorney- 
General or other appropriate legal 
authority w ith in the State tha tlbe water 
quality standard* were duly adoptud 
pursuant to Slate law.

. (f) Cencrnl information which Will l id  
the Agency in determining the adequacy 
o f the scientific bs.siaof the ttandsrds 
which d# not include the'use* specified 
in Section 101(a)(2) o f the'Act well a* 
Information on ganeral policies 
applicable to State standard* which . 
may affect thqfr application and 
implementation.
Subpttrt B—Establishment o f Water 
OtMflty Standards

131.10 Oe«tsnetlonotueee.
(a) Each State m o it ipecifi 

appropriate water use* to be achiw 
ami protected. The classifies 
water* of the State rouat te le  into 
consideration the u»e «ad value o f water 
fo r public water luppUes, protection and 
propagation of fish. shellfish and 
wildlife, iccrection in and OP the weter, 
agricultural industrial, and othar 
purpose* rnclodicg navigation. In no 
case shall « Ststa adopt waate transport 
or waste assimilation a r*  designated 
use for any waters o f the United States.

(b) In designating u*co of a water . 
body end the appropriate criteria for 
thoae m m , the State shall talcs into 
conauSaratioa the water qoality 
standards of downstream water* in d  
shall ensar* th«i Its w a in  quality . 
standards provide fo r the attainment 
«nd maintenance c f tha water quality . 
standards of downstream waters. ,

(e) States may adopi sub-categories of 
a uao and »o( the appropriate criteria to . 
reflect varying needs o f toch tu b­
es legeria* o f use*, for Instance, to 
diffarvntiate between cold, water and 
warm water fisheries. .

(d) A l a minimum, uses ore deemed 
•ttabable i f  they can be achieved by the 
imposition o f effluent lim its required 
under Section* 301(b) and 308 of the Act 
said cort-effective axto w*a*nabla bast 
management practice* for nonpoiot 
source control.

(•] Prior to adding or removing any 
use. or eslabfishing sub-categories of a 
use. the State tfaaD provid? notice and 
an opportunity for • puhttc he iring 
under f  I3i2u(b) o f this regulation.

(f) States may adopt (eaoonal use* a* 
an alternative to r-tcUulIying a water 
body or segment thereof ta u*e» 
requiring leas stringent water quality 
criteria, if-tea*coal osel are adopted, 
water quality criteria should be adjusted 
to reflect the seasonal uses, however, 
such criteria «haD oat preclude the 
attainment end maintenance of a more 
protective use In another season.

(g) Statas toey remove a designated 
use which la nor an extsmig use, » r 
defined in | u u :  ar establish *ub- 
cstcgurle* of a use IT (he State can
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No.

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Bill Version: CSHB 51 ( f i n ) 

(H) Publish Date: 3 /5 /97

Revision Date: 
"tie:

2/25/97
An Act Relating to the Department of
Environmental Conservation

Dept. Affected: 
'BRU:
Component:

Fish and Game
Habitat and Restoration
Habitat

iDonsor:
: *quester:

Rep. Rokeberg
House Finance

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

486

OPERATING EXPENDITURES FY 98 FY 99 FY 100 Fv 01 FY 02 FY 03
=ERSONAL SERVICES 37.5 37.5 37.5 37.5 37.5 37.5
’ RAVEL 6.0 6.0 6.0 6.0 6.0 6.0
CONTRACTUAL 4.0 4.0 4.0 4.0 4.0 4.0
SUPPLIES 3.0 3.0 3.0 3.0 3.0 3.0
EQUIPMENT
-AND & STRUCTURES
j  RANTS, CLAIMS
MISCELLANEOUS
"OTAL OPERATING ............5&S. 50.5 50.5 50.5 50.5

.  ?9-5

~ AP fTAL EXPENDITURES 50.5 50.5 I 50.5 50.5 50.5 50.5

:HANGE IN REVENUES ( ) I 0.0

ooo6 I 0.0 I 0.0 I 0.0

rUND SOURCE (Thousands of Dollars)
' 002 Federal Receipts 
‘ 003 GF Match 
* 004 GF
‘ 005 GF/Program Receipts 
037 GF/Mental Health 

:*"»r

50.5 50.5 50.5 50.5 50.5 50.5
I

’ OTAL 50.5 50.5 50.5 50.5 50.5 50.5 I

Estimate of any current year (FY97J cost: • 0.0

POSITIONS
=’JLL-TIME 0.5 0.5 0.5 0.5 0.5 0.5
^ART-TIME
"5MPORARY

ANALYSIS: (Attacn a separate page if necessary)
This bill proposes certain procedures that must be followed in order to develop state water quality standards for whicn 
there is no corresponding Federal water criteria. Alaska has standards for total suspended solids, turbidity, and stream 
sediment accumulation for which there is no corresponding Federal criteria. It is difficult to estimate the cost on 
conducting the work to demonstrate the need for such standards, because it is hightly dependent on avaiiability of site- 
specific data. Development of site specific criteria cost to the Department of Fish and Game has been as high as 
562,000 for one site. This fiscal note assumes a cost of 510,000 por site with a maximum of five sites per year.

^epared bv: Janet Kowalski, Director«iK Phone: 465-4105
O'vision; Hadtat and Restoration Date: 2/25/97
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-qencv: Department of Fish and Game
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FISCAL NOTE No. 3

P.ev s:on Date: ^ / * / _____________
7 .;. ; A n  A c t re la t in g  to the D epa rtm en t of

STATE OF ALASKA
1997 LE G IS LA TIV E  SESSION

Bill Version: CSHB 51 ( f in ) 
(H) Publish Date: 3 /5/97

Department Affected:

Sponsor:
Req-estor:

Environmental Conservation" 
Reps Rokeberg and Kelly
House Finance Committee

BRU: Department-wide” '
Component: All

Environmental
Conservation

Expenditures/Revenues:
COMPONENT SERIAL NO.

(Thousands of Dollars)
633

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY01 FY 02 FY  03
PERSONAL SERVICES 95.1 95.1 95.1 95.1 95.1 95.1
TRAVEL 3.0 3.0 3.0 3.0 3.0 3 0
CONTRACTUAL 174.0 174.0 174.0 174.0 174.0 174.0
SUPPLIES 1.0 1.0 1.0 1.0 1.0 1.0
EQUIPMENT 3.0 3.0 3.0 3.0 3.0 3.0
LAN'D&STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0

1 j RaNTS.CLAIMS 0.0 0 0 0.0 0.0 0.0 0 ‘J*

I MISCELLANEOUS 0.0 0.0 0.0 o o 0.0 o.ol
TOTAL OPERATING 2"6.1 276.1 276.1 276.1 276.1 2-6.1!

CAPITAL EXPENDITURES 0.0| 0.0 0 0| 0.0| 0.0| e

CHANGE IN REVENUES! ) 0.0| 0.0| 0.0 0.0| our 0.01

F L ND S O IR C E
. .1 : :Jeral Receipts 'j j 0.0 0.0 O.o j  O'

. j r  Mater. o.u 0.0 0.0 0.0 U.O J 'j »
::c- of '276.T 276. i 276" I 276.1 276.1 2_o. i i
1005 jF/Program Receipt 0.0 U.O 0.0 0.0 0.0 U.O
1006 GF/MHT1A 0.0 ' 0.0 0.0 ~~U aJ 0.0 u.O
Other 0.0 0.0 0.0 ~ U U OU 0.0
TO Ta L 6.1 276.1 l i b .  1 276.1 276.1 -■e.i

E s t i a i i e  of any curren t ye*r (FY97) cost: S 0.0

POSTIONS
*•_ i__-1 iME I • il 1 •
PART-TIME 0 0 U 0 j i

TEMPORARY 'O' 1 o o U u

A ’-A LYb .; i A rtacn a separate page if necessary.!

See attached

Prepared by: Susan Braley
Division: Air & Water Quality —̂■__

Phone : 
Date :

-465-5308

Approved by Commissioner:
Agency Department of Environmental Conservation Dale 3 . / i ^ / q

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s Legislative Office
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QStiQ S.UQftfil
The fiscal impact in HB 51 is in Sections 4 & 5 of the bill.

To meet the requirements under these sections, we anticipate one additional full time 
staff position would be required to handle the requests to change a State water quality 
standard allowed in Sec. 46.03.085(c) and Section 36.03.087(b), as well as a full review 
of the regulations required in Section 5 of the bill. The timelines required in 
46.03.085(c) would mean a staff person would have to give immediate and full time 
attention to the requested change.

Because of the contentious nature of making changes to the state water quality 
standards, it is vital that we seek and have available for the public, third party expertise 
on the water quality standard in question. Past experience with contractual funding for 
third party expertise shows that costs run from 320,000 to $75,000 depending on the 
complexity of the issue. For example, an initial review done just on settling velocities of 
sediment for the A-J Mine’s tailing impoundment cost the Department $20,000 in 1994. 
Given the estimate of four changes requested per year, it is estimated that $100,000 in 
contractual expenses will be incurred per year to gather third party expertise on the 
issues. Public notice and hearing costs run approximately $10,000 per regulatory 
change. Contractual funding is also included for consultation with a Department of Law 
attorney at .25 FTE, as necessary to implement the regulatory provisions of the bill.

Therefore, the fiscal note includes:

Line 100 1 FTE professional staff (Envir. Specialist I I I ) ........................................$95,100
Line 200 Travel (hearings, research)......................................................................  $3000
Line 300 Contractual Costs for 3rd party expertise ..........................................$100,000

Public Notice costs ..................................................................................$40,000
Department of Law RSA . . . . ........... ................................................... $34,000

Line 400 Supplies ...................................................................................................... $1000
Line 500 Equipment...................................................................................................  $3000

TOTAL SECTION 4 & 5 PER Y E A R .........................................................= $276,100



FISCAL NOTESTATE OF ALASKA1997 LEGISLATIVE SESSION

No. 2___

Bill Version: csh b  51 ( o&g )

(H) Publish Date: 0 1 / 3 1 / 9 7

Re * 'S io n  D a te .

T : e
r g n r v f a i  C o n s e ' v a t i o n

Ar. A c t  Relat ing 10 the D e p a r tm e n t  a l
. D e p t .  A f f e c t e d ________________ ________ ________

8 R U  H ab i ta t  and  R esto rat ion
C o m p o n e n t  H ab ita t _______________________

F i s h  and G a m e

bc.'^sor
Pit-ester

^c<ebe irq  and  Keiiy
House On and G a s  Committee

Expenditures/Revenue;;

C O M P O N E N T  S E R I A L  N O .

(Thousands of Dollars)
ASc

O P E R A T IN G  E X P E N D I T U R E S F Y  9 8 F Y  9 9 FY 100 FY 01 F Y  0 2 FY 03
P E R S O N A L  S E R V I C E S ' 5 0  0 1 5 0 . 0 1 1 2 . 5 1 1 2  5 ' 12 5 ■ __
t r a v e l ia  : 1 8  0 1 3  0 1 3  0 1 3 . 0 • •
C O N T R A C T U A L « . 0 9 0 3 •> 9 0 j

S U P P L IE S 5 2 3 . 0 5 0 6  0 6 . 0 i
E Q U IP M E N T

L A N D  & S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 1 8 8 . 0 1 8 8 . 0 140.5 140.5 140.5 1 4 0

| C A P I T A L  E X P E N O r U P E S

IC H A N G E  IN R E V E N U E S

F U N D  S O U R C E ( T h o u s a n d s  of Do llars )

1 0 0 2  Fe d e ra l  R e c e ip t s
1 0 0 3  G F  M a tc n

1 C C 4  G F 7 SEI 0 1 3 8 0 1 AO 5 1 4 0  5 • 4 0 . 5 'A G

* C C5 G F  P ro g ra m  P e : e  : : s

' 12~  G F  M e n ra i  H ea

*  C “ A L 1 3 8  0 1 3 8  0 1 4 0  5 1 4 0 . 5 • A O .5

E s t im a te  of a n y  cu r ren t  y e a r  I F Y 9 7 )  co s t ;  *

F U L L T I M E 2 2 1 1 1

P A R T  T IM E 1 1

T E M P O R A R Y

A N A L Y S IS - A t t a c h  a s e o a r a ' r  pag e  ■ n e c e s s a r y

Aqqitiona! e x p e r :  :_res stem from the increased wcrk'cad that will occur as the department is required to increase :~e 
scope sucstance and specificity o? ts AS ' c G5 3-lC ' c 05 370  and '6  20 permit appncat cn reviews and 
Sig-.ficantiv increase field inspections and site-specific water quality data collection (background condifonsi in lieu of 
complete reliance cn tne Department of Environmental Conservation's water quality standards and wastewater dischar: 
pe'mittmg program Addinonal expenditures will occur assisting ADEC in developing a NPDES program that will be 
accoved oy EPA Estimate that five reviews requiring ADF&G participation will be conducted annually to adopt 
’ Hg - aticns unae' a s  a s  0^ 0 3 7 b 1
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A D F & G  F iscal N o te  Asst tions on C S H B  5 K O & G )
Page 2

One additional permuting position will be needed to increase the scope of AS 16 05.870 and AS 16.20 
permit reviews for activities previously afforded full protection under ADEC's wastewater permit program. 
This is largely due to the significantly increased field presence that will be required to collect and evaluate 
background conditions under AS 46 03 085{al(4) and concerns AS 46.03 085(e) will preempt retention 
of the Aquatic Life Standard's numerical turbidity and stream substrate sediment accumulation criteria.
The corresponding federal narrative sediment criteria lumps sertieadie solids, turbidity, and total suspended 
solids together and does not include numeric limitations Under a best case scenario, it would still require 
readoption of these criteria under AS 46 03 087. potentially on a site-specific basis. Greater statutory 
assurance that ADEC could retain it's Aquatic Life turbidity and sediment accumulation criterie would 
significantly reduce this cost estimate.

Estimate five reviews will be conducted annually under AS 46 03 087(b) to adopt water quality regulations 
for which there is no corresponding federal criteria, a more restrictive criteria is proposed, or for methods 
that are not substantially similar to methods approved by EPA. Difficult to estimate cost because it is highly 
dependent on availability of site-specific water quality and hydrologic data, however, estimate it may range
a low of s ‘ 0 00C cer review to a maximum of $62,000 each (this is the actual 3r.~ual cost recently incurred 
assisting - Z z Z  <r ce .e  cpment rf sde-specific criteria for IkaiuxruK Creek Red Dog Mrnei

Estimate C 5 FTE Habitat Biologist will be needed in Years 1 and 2 to assist in developing a state-run 
NPDES program that will be approved by the EPA.

Increased A S 16 .05 .870  and AS 16 20 Permit Review and Compliance Inspections

A n n u a l l y
..me 100 75 0 1 • nabitat Bioicgist
_me 200 7 C
une 300 5 0
Line 400 3 0
TOTAL 90.0

AS 46 .03 .087 (b ) Evaluations (5 annually) (Assume low-range estimate of $10,000 each)

A n n u a l l y
jn e  100 2~ 5 2 5 • “ ab'tat Biologist
_me 200 6 0
_me 300 4 0
_me 400 3 0
"O TAL 50 5

NPDES Prcgiu. * * urnr.ion lYears 1 and 2 Only)

Year 1 and 2
.me 100 37 5 0 5 - Habitat Biologist
.me 200 5 0
L i n e  300 3 0
une 400 2 0
TOTAL 47 5



FISCAL NOTE

D . . _  _ w 5 :0 0  P.M.Revision Date:
Title:

Sponsor:
Requestor:

STATE OF ALASKA
1997 L E G IS L A T IV E  SESSION

BILL NC
No. L_
Bill Version: CSHB 51 tO&G)
(H) Publish Date: 1/31/97

1/22/97

An Act relating to the Department oT* 
Environmental Conservation

Department Affected:

Reps Rokeberyand Kelly
House Special Committee on Oil and flas"

BRU:
Component:

Department-wide-

Environmental
Conservation

IX p
Air

COMPONENT S ER IA L  NO.

OPERATING EXPENDITURES FY 98 FY  99 FY  00 FY01 FY 02 FY  03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

2.597.0 2.597.0 2,597.0 2,597.0 2.597.0 2.597 0
208.0 208.0 208.0 208.0" 208.0 208.0
681.0 681.0 681.0 681.0" 681.0 543 0
204.0 204.0 204.0 204.0 204.0 204 0
212.0 212.0 212.0 212.0 212.0 212.0

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 u.O 0.0 00
0.0 0.0 0.0 0.0 0.0 o :

TO TA L O PERATIN G 3902.0 3902.0 3902.0 3902.0 3902.0 3764.0,

CAPITAL EXPENDITURES | 0.0| 0.0| O.Oj 0.0| 0.0| 0.0

| CHANGE IN REVENUES ( ) 1 M | 6.01 6.61 6.6| " 6.7)|

FUND SOURCE
1002 Federal Receipts 6.0 '0.0 0.0

ob

—  i).0 .........0 0
1003 GF Much

Oo
0.0 0.0

ob

o b 0.0
1004 GF 3.902.0 3.9010 3,902.0 3,902.0 :-'902u 3.902 :
100} GFProtram Receipt 0.0 O b 0.0 0.0 0 0
1006 G rMHT lA 0.0

Oo

0.0 0.0 0.0 0 c
Other 0.0 'J l) 0.0 0.0 0.6 00
t o t a L 3,902.0 3,902.0 3,0010 3,902.0 3.002.0 3.9010

EstlMite of aay carreai year (FY97) coet: S 0.0

POSITIONS: 1
FULL-TIME 30 30 29 29 29
PART-TIME —0 0 0 0 0
TEMPORARY 0 0 0 0 0 -

ANALYSIS: (Attach a separate page if necessary.)

See attached.

Prepared by: Susan Braley Q W   Phone : 907-465-5308
Division: Air<fc Water Quality_________  _____________________________________  Date: 1.2297

Approved by Commissioner: ^  < _____________________________
Agency: Department of Environmental Conservation____________  _ __ Date: 7

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office

(REV 10/96) < iji Page I of L j '
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Attachment to Fiscal Note, HB 51 - 1/22/97
The break out of the fiscal note for HB 51 is shown by pertinent sections of the bill.

All Sections.

There will be significant legal issues associated with several sections of this bill, 
including obtaining delegation of the NPDES program from EPA as directed by Section
3. Per the Department of Law, they anticipate a full time attorney will be required.

Line 300 (Department of Law RSA) $138,000

Section 2.

This section prohibits the adoption of any environmental regulation by DEC unless the 
requirements are economically feasible for the persons governed by the regulations 
without any consideration of the public health impacts. The department administers 29 
sets of regulations through Title 18 (Environmental Conservation). In a given year, 
approximately 15 regulatory packages are developed, revised, or amended by the 
department, some of which are complex and comprehensive amendments to existing 
law or are mandated by recent changes to federal law. The requirement to determine 
the economic feasibility of compliance with all DEC regulations cannot be met solely by 
DEC technical and scientific staff whose training is in areas other than economics.

Based on the level of regulatory activity in the department, funding for three Economists 
would be required:

Line 100 2 FTE (Economist II) ............................................................................ $190,000
1 FTE (Economist III) ........................................................................... $107,600

Total Line 1 0 0 ..............................................................................$297,600

Line 200 Travel ............................................................................................................ S5.000
Line 300 C o n trac tu a l ................................................................................................... $3,000
Line 400 Supplies ........................................................................................................$3,000
Line 500 Equipment..................................................................................................... $9,000

TOTAL COSTS SECTION 2 PER Y E A R ...................................................= S317,600

Section 3.

This section requires the department to seek and maintain primacy of the federal 
National Pollutant Discharge Elimination System (NPDES) program from the USEPA. 
The major components of the NPDES program include permitting, compliance 
monitoring, and enforcement. This section represents the most substantive part of the 
proposed legislation from a fiscal perspective. In 1987 the department analyzed the 
viability of gaining primacy for the NPDES program and estimated at that time it would 
cost approximately $2.3 million to administer the minimum effort required by EPA to

HB 51-Fiscal Note Analysis P- 2. 1/22/97



maintain the NPDES program.

The Division of Air and Water Quality is currently in the process of awarding a $25,000 
contract to conduct a new feasibility study on state primacy of the NPDES program. 
Unfortunately, the results of that study will not be available until June 1997. Therefore, 
for purposes of this fiscal note, the 1987 analysis has been used as the basis for 
determining the costs of assuming the NPDES program, taking into account current 
costs estimates.

Line 100 21 FTE professional staff (Envir. Specialists/Engineers) . . . .  $1,994,700
4 FTE clerical staff (Admin. Clerk I I ) ..................................................$209,800
(to implement NPDES related functions in permitting, 
monitoring, compliance monitoring, and enforcement)

Total Line 1 0 0 ....................................................................... $2,204,500

Line 200 Travel (compliance monitoring, enforcement)..............................  $200,000
Line 300 Contractual ..............................................................................................$400,000
Line 400 Supplies .................................................................................................. $200,000
Line 500 Equipment................................................................................................ $200,000

TOTAL COSTS SECTION 3 ....................................................................  53,204,500

Section 4 & 5.

To achieve the requirements under these sections, one additional full time staff position 
would be required to handle the requests to change a State water quality standard 
allowed in Sec. 46.03.085© and Section 36.03.087(b), as well as a full review of the 
regulations required in Section 5 of the bill. The timelines required in 46.03.085(c) 
would mean a staff person would have to give immediate and full time attention to the 
requested change.

Because of the contentious nature of making changes to the state water quality 
standards, it is vital that we seek, and have available for the public, third party expertise 
on the water quality standard in question. Past experience with contractual funding for 
third party expertise shows that costs run from $20,000 to $75,000 depending on the 
complexity of the issue. For example, an initial review done just on settling velocities of 
sediment for the A-J Mine's tailing impoundment cost the Department $20,000 in 1994. 
Given the estimate of four changes requested per year, it is estimated that $100,000 in 
contractual expenses will be incurred per year to gather third party expertise on the 
issues. Public notice and hearing costs ”jn approximately $10,000 per regulatory
change. Therefore, the fiscal note includes:

Line 100 1 FTE professional stafffEnvir. Specialist III) ..................................... $95,100

Line 200 Travel (hearings, research) ..............................................................  $3000

HB 51 -Fiscal Note Analysis p. 3 1/22/97



Line 300 Contractual Costs for 3rd party expertise ........................................ $ 100,000
Public Notice costs ............................    <un'nnn

L ine 4 0 0  S u p p l i e s ....................................................... ; ; ; ; ; ; ; ; ; ; ; ; ; ; ; ; ;  $ 1 q o o
Line 500 Equipment.............................. .............................................................. $3000

TOTAL SECTION 4 & 5 PEER Y E A R .........................................................  $242,100

TOTAL COSTS OF HB 51 FOR ALL SECTIONS:

Line 100 (personal services; S2,597,200

Line 200 (travel) S208.000
Line 300 (contractual) S681,000
Line 400 (suppliesi S204.000
Line 500 (equipm ent) S212.000

TOTAL GF $3,902,200

HB 51-Fiscal Note Analysis 1/22/97



FISCAL. NOTE

STATE OF ALASKA
1997 L E G IS L A T IV E  SESSION

Bill Version: hb 71(H) Publish Date: 1/15/97

Revision Date: 
Title:

Sponsor: 
Requestor:

Administrative Penalties for Violation ot‘Public 
Water Supply System Requirements
Rules Committee _____________________________
Governor "

Department Affected: 

BRU:
Component:

Environmental
Conservation

COM PONENT SER IA L  NO.

OPERATING EXPENDITURES FY  98 F Y  99 FY  00 FY01 FY  02 I

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0

TO TA L O PERATIN G 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES ~ a o r o.of o.o 0.(1 ~o!qT

ICHANGEIN REVENUES ( ) r  ■ 0.0 0.0 0.0 0.01 0 .01

11002 Federal Receipts 

>1003 GF Match 

1004 GF

0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0

1005 GF/Program Receipt

1006 GF/MHT1A 

Other

0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (FV97) co s t : S

POSITIONS:

0.0

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Larrv Jones
Division: Director. Division of Administrative Services

Approved by Commissioner: _
Agency: Department of Environmental Conservation

Phone: 
D ate:

465-5010
11/7/96

PREPARER TO PROVIDE A LL  D ISTRIBUTION COPIES TO GOVERNOR'S LEG ISLATIVE OFFICE 
For further distribution information, call the Governor’s Legislative Office
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FISCAL NOTE
No._L 
Bill V ars lo n : HB 71_

STATE OF ALASKA*"*'7 LEGISLATIVE SESSION
(H) Publish Date: 1 /15/97

ision Date:
.die: An Act . . .  to administrative penalties (or violation BRU:

Dept. Affected:
Civil Division

Dapartmant of Law

of public water supply system requirements: amends civil court rule 82 Component: Environmental Law 
Sponsor: R u le s  by Request
Requester: Governor

Exp en d itu res/R evenu es

COMPONENT SERIAL NO. 

(Thousands of Dollars)

2092

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 1 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVEN UEST

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004- GF
1005 GF/Program Receipts
1006 GF/MHTIA

ler
^ J T A L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year IFY97) cost: $ 

POSITIONS

0.0

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill is in response to a recent change to the federal Safe Water Drinking Act that requires that the state have 
minimum administrative penalty authority in order to maintain state primacy for enforcement of the federal 
drinking water program. Presently, the State of Alaska must initiate a lawsuit to collect civil assessments for 
violation of the requirements for public water supply systems. The 1996 amendments to the Safe Water 
Drinking Act condition receipt of federal money for drinking water system construction on a state's maintaining 
primacy under the federal program. Otherwise, the federal construction money allocated to this state is 
reallocated to  the federal Environmental Protection Agency for its use in exercising primary enforcement authority 
in Alaska and the remainder of the federal money is reallocated to other states that do exercise primary 
enforcement authority.

Passage of this bill would have no fiscal impact on the Department of Law. Most administrative actions propose! 
by this legislation could be handled by Department o f Environmental Conservation staff. The more complicated

Prepared by: Joan M. Kasson )Q*i . r & U l d ^ ^  Phone: 465-3672
Division: Administrative Services D/visjqn i  J ) \  , _  / Date:Administrative Services D/visj 

v—•'
proved by Commissioner: Bruce

.gency: _________
:a M. BotelhtU Attorney General

Department of Law
Date:

11/6/96

11/6/96

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office

{Rev 10/96) 97fisno.xls/DBR Page 1 of 2
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A STATE OF ALASKA BILL NO.1997 LEGISLATIVE SESSION
ANALYSIS CONTINUATION:

cases that the Department of Law would handle are expected to take about the same time that the department 
presently expends on compliance order and lawsuits that the present law require for drinking water 

enforcement.

Page 2 of 2
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CS FOR HOUSE BILL NO. 51( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW EN TIETH  LEGISLATURE - FIRST SESSIO N

BV

Offered:
Referred:

Sponsnr(s): REPRESENIWTIVES ROKEBERG AND KELLY, Foster, Hodgins, Vezey, Bunde,
Cowdcry, .Mulder, Kohring, Williams

"An Act relating to water quality and the procedures required to implement 

certain federal regulatory changes; relating to administrative penalties for violation 

of public water supply system requirements; amending Rules 79 and 82, Alaska 

Rules of Civil Procedure, regarding attorney fees; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FIN D IN G S AND INTENT, (a) The legislature confirm s that it is the policy 

o f the sta te  to adopt laws and implem ent water quality standards based on scientific  and 

techn ica l evidence. The legislature specifically requests the D epartm ent o f Environm ental 

C o n serv a tio n , when im plem enting AS 46.03.085 - 46.03.0S8, enacted by sec. 4 o f  this Act, 

to co o rd in a te  its efforts with other state agencies to achieve cost efficiencies and, when 

adop ting  regulations, to consider m easures that encourage the creation and retention o f jobs 

for A lask an s and the econom ic developm ent o f the sta te ’s natural resources consistent with
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the public  interest. It is the leg isla tu re’s in tent that A laska’s water quality  regulations be 

adop ted  and im plem ented in a  credible m anner, be  based on scientific criteria, and be 

econom ically  feasible to com ply  with. T he people o f  A laska express their will through the 

leg isla tu re , and regulations im plem ent legislative action.

(b) The legislature also  finds that

(1) the federal governm ent has required , in the federal Safe D rinking  W ater 

A ct am endm ents o f 1996 (P.L . 104-182), that states have m inim um  adm inistrative penalty 

au thority  in order to m aintain prim ary enforcem ent authority  for the federal drinking  w ater 

program  (42 U .S .C . 300f - 300j-26);

(2) the state cannot receive federal m oney for construction o f  public drinking 

w ater system s unless it m aintains prim acy under the federal program (sec. 130, P.L. 104-182):

(3) m aintain ing state prim ary enforcem ent authority for the federal program  

is in the best interests o f  the state so as to provide m axim um  flexibility and local control o f  

th is program  and to ensure  continued  federal m oney for A laska public w ater supply system  

construction  projects;

(4) ensuring public health  through protection o f  public w ater supplies is o f 

fundam ental im portance to the people o f  the state;

(5) sec. 5 o f this Act is in the public interest by enacting adm inistrative penalty 

au thority  in order to m eet the m inim um  federal requirem ents for m aintaining state prim ary 

enforcem ent authority for the federal drinking w ater program .

* Sec. 2 .  AS 46.03 .050  is am ended by adding a new  subsection to read:

(b) The departm ent m ay continue to investigate the feasibility o f securing 

federal approval under 33 U .S .C . 1342(b) o f the shale’s perm it program  for discharges 

into navigable w ?;er so that the departm ent has authority  to adm inister the national 

pollutant discharge elim ination system  in the state in lieu of the federal perm it program  

otherw ise applicable to the state under 33 U.S.C. 1342(a). Nothing in AS 46.03.085 -

46.03 .088  m ay be in terpreted to prevent the departm ent from continuing its e ffo rt to 

secure approval under 33 U .S .C . 1342(b).

* Sec. 3. AS 46.03 .080  is am ended by adding a new  subsection to read:

(b) If the available evidence reasonably dem onstrates that the natural condition 

o f  a body o f  w ater does not m eet the requirem ents o f the quality or purity  standards
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that w ould otherw ise be applicable to the classification o f  the w ater adopted under (a) 

o f  this section, the natural condition o f the w ater shall constitu te  the applicable 

standard  o f  quality  o r purity.

* S ec . 4. A S 46.03 is am ended by adding new sections to read:

Sec. 46.03.085. W a te r  quality  s tandards, (a) In adopting and applying water 

quality standards, the departm ent, consistent with 33 U.S.C. 1251 - 1376 (Clean W ater 

A ct),

(1) shall ensure that the standards are sufficient to protect human health 

and  propagation of fish and w ildlife;

(2) shall consider reasonably available inform ation on the background 

condition of bodies o f  water, including the presence of naturally occurring pollutants, 

such  as arsenic;

(3) shall use scientific justification to develop w ater quality  standards 

tha t can be reliably m easured;

(4) m ay not require water discharged by a user to be o f a higher quality 

than  the background condition o f the water receiving the discharge; and

(5) shall provide procedures for permitting m ixing zones in state bodies 

o f  water under regulations adopted by the department.

(b) Except w hen setting standards under AS 03 .05.011(a) for shellfish growing 

areas, as defined in the  national shellfish sanitation program  m anual o f  operations 

published  by the Food and D rug Adm inistration, the departm ent m ay adopt a  w ater 

quality standard or o ther regulation related to water quality that is m ore restrictive than 

applicable federal w ater quality criteria or regulations only after follow ing the 

procedures in A S 46.03.087(b).

(c) N otw ithstanding AS 44.62.230. a person may subm it a written request to 

the departm ent to am end the sta te’s water quality standards, criteria, or o ther 

regulations to incorporate a reduction in or elimination of a federal w ater quality 

standard, criteria, or o ther regulation. The request must stale clearly and concisely the 

state and federal standard, criteria, or regulation in question and provide the departm ent 

w ith the reasons and basis for the requested am endm ent. W ithin 90 days after 

receiving the request, o r  by another date mutually agreed on by the applicant and the

W O R K  D R A F T  W O R K  D R A F T  0-LS0091\C
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1 departm ent, the departm ent shall either propose regulations to incorporate the reduction

2 o r elim ination o f  the federal provision o r  initiate the procedure required under

3 AS 46.03.087(b). If, following the procedure under AS 46.03.087(b), the departm ent

4  is unable to m ake the written Findings required under AS 46.03.087(b)(3), the

5 departm ent shall propose regulations that am end the s ta te ’s w ater quality  standards to

6 incorporate  the reduction in o r elim ination  o f the federal w ater quality  criteria  o r

7 regulations.

8 (d) Except as otherw ise p rov ided  in AS 46.03.087, the m easurem ent o f

9 constituen ts o ther than sedim ent to determ ine w hether a perm ittee is in com pliance

10 w ith perm it limitations based on w ater quality shall be by m ethods approved in writing

11 by the United States Environm ental P ro tection  A gency o r by substan tially  equivalent

12 m ethods approved by the departm ent.

13 (e) Except as otherw ise p rov ided  in AS 46.03.087, the m easurem ent o f

14 sed im en t to determine w hether a perm ittee is in com pliance w ith perm it lim itations

15 b ased  on w ater quality shall be by the volum etric Im hoff cone m ethod for settleable

16 so lid s. H ow ever, this subsection m ay not be construed to lim it the departm ent's

17 authority to adopt water quality criteria for total suspended solids to m eet U nited States

18 Environm ental Protection A gency requirem ents.

19 Sec. 46.03.087. S pec ia l p ro c e d u re s  fo r c e r ta in  w a te r  q u a li ty  reg u la tio n s .

20 (a) The departm ent m ay, after fo llow ing  the procedures in this section , adopt a

21 | (1) water quality standard or discharge standard that is m ore restrictive

22 rhan applicable federal w ater quality criteria  or discharge standards;

23 (2) water quality standard or discharge standard fo r which there is no

24 corresponding  federal w ater quality criteria  o r discharge standard; or

25 (3) regulation that allow s the use o f  a m ethod that is not substantially

26 equivalent to methods approved by the U nited States Environm ental Protection A gency

27 for the m easurem ent of constituents to determ ine wiicthe. a perm ittee *s i r  com pliance

28 w ith perm it lim itations related to w ater quality.

29 (b) Before adopting a standard  o r regulation governed by (a) o f  this section,

30 the departm ent shall

31 ( I)  make available to the public, at convenient locations, copies o f the
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proposal and the findings o f the departm ent that describe the basis for the proposal;

(2) consider and prepare a written finding assessing the econom ic and 

technological feasib ility  o f the proposal; and

(3) find in writing, as applicable, that

(A) biological, chem ical, or physical conditions in the area o f the 

state o r a t the particular site where the standard or regulation applies reasonably 

require the w ater quality standard, perm it limits, or m ethod o f m easurem ent to  

pro tect hum an health and w elfare or propagation o f fish and w ildlife; and

(B ) biological, chem ical, physical, o r econom ic conditions are 

sign ifican tly  d ifferen t in that area  o f the state or at that particular site from 

those upon w hich the corresponding federal criteria or regulations are based. 

S ec. 46 .03 .088 . D efin ition  o f  " b a c k g ro u n d  c o n d itio n ."  In AS 46.03.085 -

46 .03 .087 , and in regulations of the departm ent that relate to water quality, 

"background cond ition" m eans the b iological, chem ical, and physical conditions o f a 

body o f  w ater ou tside the area o f influence o f the discharge under consideration. 

W hen the departm en t perform s background sam pling to determ ine a background 

condition during  an enforcem ent action, the departm ent shall m easure conditions that 

are upslope o r outside the area o f influence o f  the discharge. If several discharges to 

a body o f w ater ex ist and an enforcem ent action is being taken, the departm ent’s 

background sam pling  shall m easure conditions im m ediately upslope from  each 

discharge.

* Sec. 5. AS 46 .03  is am ended by adding a new section to read:

Sec. 46 .03 .761 . A d m in is tra tiv e  p ena lties , (a) The departm ent may assess 

an adm inistra tive penalty  against a person  who violates or causes or perm its to be 

violated a provision  o f  AS 46.03.720(b) or a form or condition o f  a regulation, order, 

perm it, approval, or certificate o f the departm ent issued or adopted under 

AS 46 .03.720(b).

(b) A n adm in istra tive penalty assessed  under this section may not exceed 

51 ,000  a day for each  violation if the affected public w ater supply system  serves a 

population o f m ore than 10,000 persons. An administrative penalty assessed under this 

section m ay not exceed  5750 a day for each violation if the affected public water
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supply  system  serves a population o f 10,000 o r fewer persons. Each provision, term, 

or condition violated is a  separate and distinct violation. If  a violation o f  a provision, 

term , or condition continues from  day to day, each day is a separate violation.

(c) In determ ining the am ount of a penalty assessed under this section, the 

departm ent shall consider

(1) the effect o f the violation on the public health o r the environm ent;

(2) reasonable costs incurred by the state in the detection, investigation, 

and attem pted correction o f the violation;

(3) the economic savings realized by the person by not com plying with 

the requirem ent for which a violation is charged;

(4) any previous history of com pliance or noncom pliance with this 

chapter, AS 46.04, AS 46.09, and AS 46.14;

(5) the need to deter future violations;

(6) the extent and seriousness o f  the v iolation, including the potential 

fo r the violation to threaten public health or the environm ent;

(7) w hether the person achieved com pliance with the requirem ent 

v iolated  w ithin the shortest feasible tim e; and

(8) other factors considered relevant to the assessm ent that are adopted 

by the departm ent in regulation.

(d) If a penalty is assessed under this section, the departm ent shall provide the 

assessm ent notice to the person assessed by personal service or by certified mail, 

return receipt requested. The notice must inform  the person o f the am ount o f  the 

proposed penalty and that the person has 30 days within v.'hich to file a notice with the 

departm ent contesting the proposed penalty. If, within 30 days after the receipt o f the 

notification issued by the departm ent, the person fails to file a notice contesting the 

proposed  penalty, the proposed penalty is considered a final order. The departm ent 

may ex tend  the tim e periods specified in this subsection for good cause.

(e) If a person files notice contesting a proposed penalty under (d) o f this 

section, the departm ent shall afford an opportunity for a hearing in accordance with 

its adjudicatory hearing procedures. After an opportunity for a hearing, the department 

shall issue an order, based upon findings of fact, affirm ing, m odifying, or rescinding
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the adm inistrative penalty . T he o rder is the final agency action  on  the penalty .

(0  A  person against w hom  an adm inistrative penalty  is assessed  m ay obtain 

jud icial review of the adm inistrative penalty by filing a notice o f appeal in the superior 

court as provided by the A laska R ules o f A ppellate P rocedure. An o rder o f  the 

departm ent under (e) of this section becom es final and is no t sub ject to review  by a 

court if  a notice o f  appeal is not filed  w ith the superio r court w ithin the period 

provided for by the A laska Ruies o f  A ppella te  Procedure.

(g) Action under this section by the departm ent does not lim it o r otherw ise 

affect the authority o f  the departm ent to o therw ise enforce this chap ter, A S 46.04, 

A S 46.08, m S 46.09. AS 46.14, o r regulations adopted under those statu tes, o r to 

recover dam ages, restoration expenses, investigation costs, court costs, a tto rney  fees, 

o r other necessary expenses. The court shall set off against a jud ic ia l civil assessm ent 

subsequently  aw arded under AS 46 .03 .760  an am ount ordered to be paid under this 

section by the sam e person for the sam e violation.

(h) If a person fails to pay an adm inistrative penalty  assessed  under this 

section after the penalty becom es final, the departm ent may bring an action to collect 

the  penalty. The am ount o f  the penalty  is not subject to review  by the cou rt in such 

an action.

(i) If the departm ent p revails in a collection action b rought under (h) o f  this 

section, the court shall order the person to pay full reasonable attorney fees and costs 

incurred  by the departm ent in the co llection  action.

* S ec . 6. The provisions o f  AS 46 .03 .76  H i), added by sec. 5 o f this A ct. have the effect 

3f am ending Rule 79 and Rule 82, A laska Rules o f  Civil Procedure, by allow ing the recovery 

:>f full reasonable attorney fees and costs in certain  actions.

* S ec . 7. AS 4 6 .0 3 .7 6 l(i) . added by sec. 5 o f  this Act, takes effect only  if sec. 6 o f this 

\ c t  receives the tw o-thirds m ajority vote o f  each house o f the legislature required by art. IV, 

;ec. 15, C onstitution o f the State o f  A laska.

* Sec. 8. TR A N SITIO N A L REV IEW  O F W A TE R  QU A LITY  R E G U L A TIO N S, (a) The 

D epartm ent o f Environm ental C onservation  shall, during the triennial review  p rocess of 

e g u la tio n s  that is required under 33 U .S .C . 1313(c) (C lean W ater Act), review  its w ater 

quality regulations that are in effect on the effective date of this Act in o rder to de term ine  if
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th ey  com ply  w ith federal requirem ents and are not m ore stringent than applicable federal 

regu la tions. I f  the review  indicates that there are state regulations that are more stringent than 

a p p lic a b le  federal regulations, the departm ent shall determ ine w hether it could justify  those 

re g u la tio n s  under the requirem ents o f AS 46.03.087(b)(3), enacted by sec. 4 o f this Act. If 

th e  d ep a rtm en t determ ines that it cannot meet the requirem ents o f  AS 46.03.087(b)(3), the 

d ep a rtm e n t shall adopt the necessary revisions to  the regulations. It is the legislature’s intent 

th a t the departm ent com plete its review o f  all regulations governed by (his subsection and its 

ad op tion  o f  all necessary revisions required under this subsection w ithin four years after the 

e ffe c tiv e  date o f  this section.

(b) T he D epartm ent o f Environm ental C onservation shall, by January 31, 1999, and 

an n u a lly  thereafter until all o f  the state water quality regulations in effect on the effective date 

o f  this A ct are review ed, prepare a written report on the status o f the departm ent’s review and 

re v is io n s  required  under (a) o f  this section. T he departm ent shall subm it the report to the 

g o v e rn o r  and notify  the legislature that the report is available.

* S ec . 9. T R A N SIT IO N : REGULATION S FO R A D M IN ISTR A TIV E PENALTIES. The 

D ep artm en t o f  Environm ental Conservation m ay im m ediately proceed to adopt regulations to 

im p lem en t changes m ade by sec. 5 o f this Act. The regulations take effect under AS 44.62 

(A d m in is tra tiv e  Procedure A ct), but not before the effective date o f  sec. 5 o f this Act.

*  S ec . 10. Sections 1(b) and 5 o f this Act take effect on the effective date of regulations 

a d o p ted  by the U nited States Environm ental Protection A gency (EPA ) im plem enting the state 

ad m in is tra tiv e  penalty  requirem ent for state prim ary enforcem ent authority under 42 U.S.C. 

300g-2  o f  the federal Safe D rinking W ale- Act or, if EPA determ ines that regulations are not 

necessa ry , on the date EPA requires under the authority o f that statute that the state must have 

adm in istra tive  penalty  authority to maintain its state prim acy over the federal drinking water 

p ro g ram , w hichever event occurs first in tim e. T he com m issioner of environm ental 

c o n se rv a tio n  shall notify the lieutenant governor and the revisor o f statutes of the effective 

d a te  o f  the state adm inistrative penalty authority requirem ent.

* S ec . 11. Section 9 of this Act takes effect im m ediately under AS 01.10.070(c).
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CS FOR HOUSE BILL NO. 51 ( )

IN  TH E LEG ISLA TU RE O F TH E STA TE O F A LA SK A  

TW E N T IE T H  LEG ISLA TU RE - FIRST SESSIO N

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES ROKEBERG AND KELLY, Foster, Hodgins, Vezey, Bunde,
Cowdery, Mulder, Kohring, Williams

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the Department of Environmental Conservation; amending 

Rules 79 and 82, Alaska Rules of Civil Procedure; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c tio n  1. FIN D IN G S AND INTEN T, (a) The legislature confirm s that it is the policy 

o f  the sta te  to adopt law s and im plem ent w ater quality  standards based on scientific and 

techn ical ev idence. T he leg islature specifically requests the D epartm ent o f  Environm ental 

C onservation , w hen im plem enting AS 46.03.085 - 46 .03.088, enacted by sec. 4 o f  this A ct, 

to coo rd ina te  its efforts w ith  o ther state agencies to achieve cost efficiencies and, w hen 

adop ting  regu lations, to consider m easures that encourage the creation  and retention o f  jobs 

fo r A laskans and the econom ic developm ent o f  the s ta te ’s natural resources co rs is ten t with 

the public  in terest. It is the legislature’s intent that A laska’s w ater quality regulations be 

adop ted  and  im plem ented  in a credible m anner, be based on scientific criteria, and be 

eco nom ica lly  feasib le to com ply with. The people o f A laska express their will through the
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leg isla ture , and regulations im plem ent leg isla tive  action.

(b) The legislature also  finds that

(1) the federal governm ent has required, in the federal Safe D rinking W ate r 

A ct am endm ents o f 1996 (P.L. 104-182), that states have m inim um  adm inistrative penalty  

au tho rity  in order to m aintain  prim ary enforcem ent authority fo r the federal drinking w ater 

p rog ram  (42 U .S .C . 3 0 0 f - 300j-26);

(2) the state cannot receive federal m oney for construction o f  public drinking 

w ater system s unless it m aintains prim acy under the federal program  (sec. 130, P.L. 104-182);

(3) m ain tain ing  state prim ary enforcem ent authority for the federal p rogram  

is in the best interests o f  the state so as to provide m axim um  flexibility  and local control o f 

th is program  and to ensure continued federal m oney fo r A laska public w ater supply  system  

construction  projects;

(4) ensuring public health through protection o f  public w ater supplies is o f 

fundam ental im portance to the people of the state;

(5) sec. 5 of this Act is in the public interest by enacting adm inistrative penalty 

au thority  in o rder to m eet the m inim um  federal requirem ents fo r m aintain ing state prim ary 

m fo rcem en t authority  for the federal drinking w ater program .

* Sec. 2. AS 46.03.050 is am ended by adding a new  subsection to read:

(b) T he departm ent m ay con tinue to investigate the feasibility o f  securing  

federal approval under 33 U.S.C. 1342(b) o f the state’s perm it program  for d ischarges 

into navigable w ater so  that the departm ent has authority  to adm inister the national 

pollu tant discharge elim ination system  in the state in lieu o f the federal perm it program  

otherw ise applicable to the state under 33 U.S.C. 1342(a). N othing in AS 46 .03 .085  -

46 .03 .088  m ay be interpreted to prevent the departm ent from  continuing its e ffo rt to 

secure  approval under 33 U .S.C. 1342(b).

* Sec. 3. AS 46.03.080 is am ended by adding new subsections to read:

(b) If the available evidence reasonably dem onstrates that the natural condition 

o f  a body o f w ater does not m eet the requirem ents of the quality or purity s tandards 

that w ould otherw ise be applicable to the classification o f  the w ater adopted under (a) 

o f  this section, the natural condition o f the w ater shall constitute the app licab le  

standard  o f quality  or purity.
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(c) In this section, "natural condition" m eans the baseline w ater quality  w hen 

the baseline d a ta  is obtainable unless the baseline w ater quality has been altered  by 

historical or upslope activity. If  the baseline data  is not obtainable o r if  the baseline 

w ater quality has been altered by historical or upslope activity, then "natural condition" 

has the m eaning  given to "background condition" in AS 46.03.088.

* Sec. 4 . AS 46.03 is am ended by adding new  sections to read:

Sec. 46.03.085. W a te r  q u a lity  s ta n d a rd s , (a) In adopting and applying w ater 

quality standards, the departm ent, consistent with 33 U .S.C. 1251 - 1376 (Clean W ater 

A ct),

(1) shall ensure that the m inim um  standards are sufficient to  p ro tect 

hum an health  and propagation o f fish and wildlife;

(2) shall consider reasonably available inform ation on the background 

or natural condition o f  bodies of w ater, including the presence o f  naturally occurring  

pollu tan ts, such as, bu t not lim ited to, arsenic;

(3) shall use scientific justification to develop w ater quality standards 

tha t can be reliably  m easured;

(4) m ay not require water discharged by a  user to be o f a higher quality 

than the background or natural condition o f  the w ater receiving the d ischarge; and

(5) shall provide procedures for permitting mixing zones in state bodies 

o f  w ater under regulations adopted by the departm ent.

(b) Except when setting standards under AS 03.05.011(a) for shellfish grow ing 

areas, as defined  in the national shellfish sanitation program  m anual o f operations 

published  by the Food and Drug A dm inistration, the departm ent m ay adopt a  watc* 

quality standard or o ther regulation related to water quality that is m ore restrictive than 

app licab le  federal w ater quality criteria  or regulations only after fo llow ing the 

p rocedures in AS 46.03.087(b).

(c) N otw ithstanding AS 44 .62.230, a person m ay subm it a written request to 

the  departm ent to am end the s ta te ’s w ater quality standards, criteria, o r  o ther 

regu la tions to incorporate a reduction in o r elim ination o f a federal w ater quality  

standard, criteria, or o ther regulation. The request must state clearly and concisely the 

state and federal standard, criteria, or regulation in question and provide the departm ent
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w ith  the reasons and  basis for the requested am endm ent. W ithin  90 days after 

receiving the request, or by another date m utually agreed on by the applicant and the 

departm ent, the departm ent shall either propose regulations to incorporate the reduction 

o r e lim ination  o f  the federal provision o r initiate the procedure required  under 

A S 46.03.087(b). If, follow ing the procedure under AS 46.03.087(b), the departm ent 

is unable  to m ake the w ritten findings required under A S 46.03 .087(b)(3), the 

departm ent shall propose regulations that am end the s ta te ’s w ater quality standards to 

inco rporate  the reduction in or elim ination o f  the federal w ater quality  criteria  or 

regulations.

(d) E xcep t as otherw ise provided  in AS 46 .03 .087 , the m easurem ent o f 

constituen ts  o ther than sedim ent to determ ine w hether a  perm ittee  is in com pliance 

w ith perm it lim itations based on w ater quality shall be by m ethods approved in writing 

by the U nited  S tates Environm ental Protection A gency. " 7

(e) E xcep t as otherw ise p rovided  in A S 46 .03 .087 , the m easurem ent o f 

sed im en t to determ ine w hether a perm ittee is in com pliance w ith perm it lim itations 

based  on w ater quality  shall be by the volum etric Im hoff cone m ethod for settleable 

so lid s. H ow ever, this subsection m ay not be construed to lim it the departm ent's 

authority to adopt w ater quality criteria for total suspended solids to m eet U nited States 

E nvironm en ta l Protection A gency requirem ents.

S ec. 46 .03 .087 . Specia l p ro c e d u re s  fo r  c e r ta in  w a te r  q u a lity  reg u la tio n s ,

(a) The departm ent m ay, after follow ing the procedures in this section, adopt a

(1) w ater quality standard or perm it lim it that is m ore restrictive than 

the app licab le  federal w ater quality standard, criteria, o r  o ther regulation;

(2) w ater quality standard or perm it lim it fo r w hich there is no 

co rrespond ing  federal w ater quality standard , criteria, o r o ther regulation ; or

(3) regulation that allow s the use o f a  m ethod tnat is substan tially  

equivalen t to m ethods approved by the U nited States Environm ental Protection A gency 

for die m easurem ent o f  constituents to  determ ine w hether a perm ittee is in com pliance 

w ith  perm it lim itations related to w ater quality.

(b) B efore adopting a standard or regulation governed by (a) o f  this section, 

the departm ent shall
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(1) m ake available to the public, a t convenient locations, copies o f  the 

proposal and the findings o f the departm ent that describe the basis fo r the proposal;

(2) consider and prepare a  written finding assessing the econom ic and 

technological feasib ility  o f the proposal; and

(3) find in w riting, as applicable, that

(A) biological, chem ical, and physical conditions in the a rea  o f 

the state  or a t the particu lar site where the standard  or regulation applies 

reasonably  require the w ater quality standard, perm it lim its, or m ethod o f  

m easurem ent to protect hum an health and  w elfare or propagation o f  fish and 

w ildlife; and

(B) biological, chem ical, physical, and econom ic conditions are 

sign ificantly  different in that area o f the state o r  at that particular site from  

those upon w hich the corresponding federal criteria  or regulations are based. 

Sec. 46.03.088. D efinitions. In AS 46.03.085 - 46.03.087, and in regulations

o f  the departm ent that relate to w ater quality,

(1) "background condition" m eans the  biological, chem ical, and 

physical conditions o f  a body o f  w ater outside the area o f  influence o f  the d ischarge 

under consideration; when the departm ent perform s background sam pling to determ ine 

a background condition during an enforcem ent action, the departm ent shall m easure 

conditions that are upslope or outside the area o f influence of the discharge; if  several 

d ischarges to a body o f  w ater exist and an en forcem ent action is being taken, the 

departm ent’s background sampling shall m easure conditions im m ediately upslope from  

each  disci large;

(2) "natural condition" m eans a  physical, chem ical, biological, o r 

rad io logical condition existing in a body of w ater before hum an, industrial, o r 

com m ercial use caused an influence on, a d ischarge to, o r addition o f  m aterial to the 

w ater known at the tim e of enactm ent o f the federal law known as the Federal W ater 

Pollu tion C ontrol Act A m endm ents o f  1972.

* Sec. 5. AS 46.03 is am ended by adding a new section to read:

S ec. 46 .03 .761 . A d m in is tra tiv e  p en a ltie s , (a) The departm ent m ay assess 

an adm inistrative penalty against a  person who violates or causes or perm its to be
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violated a provision o f  AS 46.03.720(b) o r a term or condition o f a regulation, order, 

perm it, approval, o r  certificate o f  the departm ent issued o r adopted under 

AS 46.03.720(b).

(b) An adm inistrative penalty  assessed under this section m ay not exceed 

$ 1,000 a day fo r each  violation if the affected public w ater supply  system  serves a 

population of m ore than 10,000 persons. A n adm inistrative penalty assessed under this 

section  m ay not exceed  $750 a day for each violation if  the affected  public w ater 

supply  system  serves a  population o f  10,000 or few er persons. Each provision, term , 

or condition violated is a separate and distinct violation. I f  a violation o f a provision, 

term , or condition continues from  day to day, each day is a separate violation.

(c) In determ ining  the am ount o f a  penalty assessed under this section, the 

departm en t shall consider

(1) the effect o f the violation on the public health o r the environm ent;

(2) reasonable costs incurred by the state in the detection, investigation, 

and attem pted correction  o f the violation;

(3) the econom ic savings realized by the person by ne t com plying with 

the requirem ent fo r w hich a violation is charged;

(4) any previous history o f  com pliance o r noncom pliance w ith this 

chap ter, A S 46.04, AS 46.09, and A S 46.14;

(5) the need to deter future violations;

(6) the extent and seriousness o f the violation, including the potential 

for the violation to threaten public health o r the environm ent;

(7) w hether the person achieved com pliance with the requirem ent 

v io lated  w ithin the shortest feasible time; and

(8) other factors considered relevant to the assessm ent that are adopted 

by the departm ent in regulation.

(d) If  a penalty is assessed under this section, the departm ent shall provide the 

a ssessm en t notice to the person assessed by personal service or by certified  m ail, 

retu rn  receipt requested . The notice m ust inform  the person o f  the am ount o f the 

proposed penalty and that the person has 30 days w ithin which to file a notice with the 

departm ent contesting the proposed penalty. If, within 30 days after the receipt of the
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notification  issued by the departm ent, the person  fails to file a notice contesting the 

p roposed  penalty , the proposed penalty  is considered  a final o rder. The departm ent 

m ay extend the tim e periods specified  in this subsection fo r good  cause.

(e) I f  a  person files notice con testing  a p roposed  penalty  under (d) o f  this 

section, the departm ent shall afford an opportunity  for a  hearing in accordance with 

its adjudicatory hearing procedures. A fter an opportunity for a hearing, the departm ent 

shall issue an order, based upon findings o f  fact, affirm ing, m odifying, or rescinding 

the  adm inistrative penalty. T he order is the final agency action on the penalty.

(f) A  person  against w hom  an adm inistra tive penalty  is assessed m ay obtain 

jud ic ia l review  o f  the adm inistrative penalty  by filing a notice o f  appeal in the superior 

c o u rt as provided  by the A laska Rules o f  A ppellate  P rocedure. A n order o f the 

departm en t under (e) o f  this section becom es final and is not sub ject to review  by a 

co u rt if  a notice o f appeal is not filed  w ith the superior court w ithin the period 

provided  fo r by the  A laska Rules o f A ppella te  Procedure.

(g) A ction  under this section by the departm ent does n o t lim it or otherw ise 

affec t the au thority  o f the departm ent to o therw ise enforce this chapter, AS 46.04, 

AS 46.08, AS 46 .09 , AS 46.14, or regulations adopted under those statutes, or to 

recover dam ages, restoration expenses, investigation costs, court costs, attorney fees, 

or o ther necessary expenses. The court shall set o ff  against a jud ic ia l civil assessm ent 

subsequen tly  aw arded under AS 46.03.760 an am ount ordered to  be paid under this 

section  by the sam e person for the sam e violation.

(h) I f  a person fails to  pay an adm inistrative penalty  assessed  under this 

section after the penalty becom es final, the departm ent m ay bring an action to collect 

the penalty. The am ount o f the penalty  is no t subject to review  by the court in such 

an action.

(i) I f  the departm ent prevails in a  co llection  action brought under (h) o f  this 

section, the court shall order the person to pay full reasonable attorney fees and costs 

incurred  by the departm ent in the collection action.

* S ec . 6. The prov isions o f AS 46 .03 .76 l(i) , added by sec. 5 o f  this A ct, have the effect 

f am ending Rule 79 and Rule 82, A laska Rules o f  Civil Procedure, by allow ing the recovery 

f full reasonable attorney  fees and costs in certain  actions.
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* Sec . 7. AS 46 .03 .76  l(i), added by sec. 5 o f this Act, takes effect only if  sec. 6 o f  this 

A ct receives the tw o-thirds m ajority vote o f each house o f the legislature required by art. IV, 

sec. 15, C onstitu tion o f the State o f A laska.

* Sec. 8. T R A N SIT IO N A L  R E V IEW  O F W A TE R  QU A LITY  R EG U LA TIO N S, (a) T he 

D epartm en t o f  Environm ental C onservation shall, during the triennial review  process o f  

regu lations that is required  under 33 U .S.C. 1313(c) (Clean W ater A ct), review  its w ater 

quality regulations that are in effect on the effective date o f this A ct in o rder to determ ine if  

they com ply  w ith federal requirem ents and are not more stringen t than applicable federal 

regulations. I f  the review  indicates that there are state regulations that are m ore stringent than 

applicable  federal regulations, the departm ent shall determ ine w hether it could  ju stify  those 

regulations under the requirem ents o f AS 46.03.087(b)(3), enacted by sec. 4  o f  this Act. I f  

the departm en t determ ines that it cannot m eet the requirem ents o f  AS 46 .03.087(b)(3), the 

departm ent shall adopt the necessary revisions to the regulations. It is the legislature’s intent 

that the departm ent com plete its review o f  all regulations governed by this subsection and its 

adoption o f all necessary revisions required under this subsection w ithin four years after the 

e ffective date o f th is section.

(b) The D epartm ent o f Environm ental Conservation shall, by January  31, 1999, and 

annually thereafter until all o f  the state w ater quality regulations in effect on the effective date 

o f this A ct are reviewed, prepare a written report on the status o f the departm ent’s review  and 

rev isions required  under (a) o f this section. T he departm ent shall subm it the report to  the 

governor and notify  the legislature that the report is available.

* Sec. 9. T R A N SITIO N : REG U LA TIO N S FO R  A D M IN ISTR A TIV E PEN A LTIES. T he 

D epartm ent o f  E nvironm ental Conservation m ay im m ediately proceed to adopt regulations to 

im plem ent changes m ade by sec. 5 o f th is Act. The regulations take  effect under AS 44 .62  

(A dm inistra tive P rocedure A ct), but not before the effective date o f  sec. 5 o f this Act.

* Sec. 10. Sections 1(b) and 5 o f this Act take effect on the effective date o f  regulations 

adopted by the U nited  States Environm ental Protection Agency (EPA ) im plem enting the state 

adm in istra tive penalty  requirem ent for state  prim ary enforcem ent au thority  under 42 U .S .C . 

300g-2 o f  the federal Safe D rinking W ater Act or, if EPA determ ines that regulations are not 

necessary, on the date EPA  requires under the authority of that statute that the state m ust have 

adm inistrative penalty  authority to m aintain its state prim acy over the federal drinking w ater
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program , w hichever even t occurs first in tim e. The com m issioner o f environm ental 

conserva tion  shall notify the lieu tenant governor and the rev isor o f  sta tu tes o f  the effective 

date o f the state adm inistra tive penalty  authority  requirem ent.

* Sec . 11. Section 9 o f  this A ct takes effect im m ediately under AS 01.10.070(c).
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0-LS0091\C.3 
Lauterbach 

3/19/97

O F FE R E D  IN  TH E  H O U SE

TO : D raft CSH B 51 ( ) p C ^ V e rs io n )

'Z.C?
Page 3, fo llow ing line

Insert a new  subsection  to read:

"(b) In adop ting  m ixing zone regulations under (a)(5) o f  this section and to 

ensure  that a m ixing zone is as sm all as practicable, the departm ent shall lim it the 

m axim um  size o f  a m ixing zone, un less available ev idence reasonably  dem onstrates 

that a  larger m ixing zone will adequately protect hum an health  and  the environm ent 

outside the m ixing zone, as follows:

(1) fo r estuarine and m arine waters, m easured  at m ean low er low

w ater,
j

(A) the cum ulative lineal length o f all m ixing zones intersected 

on any given cross section o f  an estuary, inlet, cove, channel, o r o ther m arine 

w aterw ay m ay not exceed 10 percent o f the total length o f  that cross section; 

and

(B) the horizontal area allocated to m ixing zones m ay not 

exceed 10 percent o f  the surface area;

(2) for lakes, the total horizontal area a llocated  to  all m ix ing  zones 

m ay not exceed 10 percent o f  the lak e 's  surface area; and

(3) for stream s, rivers, or o ther flow ing fresh w aters, the length o f a 

m ixing  zone m ay not ex tend  beyond the location described in (A) o r (B) o f  this 

paragraph, w hichever is c loser to the point o f  discharge:

(A) the location that is two times the distance o f the com puted 

point o f  com plete  m ixing, as determ ined using a standard  river flow m ixing 

m odel accepted by the departm ent; or

(B) the location where available ev idence reasonably  

dem onstrates that a public health  hazard would occur."

AMENDMENT

-1-



1 R ele tter the follow ing subsections accordingly.
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Lautcrbach

3/19/97

O FFE R E D  IN  T H E  H O U SE

TO : D raft CSHB 51( ) ("C " V ersion)

\ /

1 Page 5, fo llow ing  line 13: /

2 Insert "(1)" /

3 Page 5, lines 15 V 16:

4 D ele te  ty h /n "

5 I n s e r t w h ^ n "

6 Page 5, line  1 8 : /  \

7 D e l e t e /  I f ’ \

8 Insert/'; if'
J \

/'
9 Page 5, line 21, fo llow ing  "discharge":

10 I n s e r t ";

11 ^  J j z f  "drinking w ater" m eans a body o f  w ater or a w ater supp ly  from

12 w hich the  w ater is safe to drink  in its natural state;

13 ^ - ( ^ " i n d u s t r i a l  use" m eans use o f  a w ater supp ly  fo r fish processing,

14 food processing, m ining, p lacer m ining, m anufacturing, developm ent, o r  production ,

15 includ ing  energy production"

AMENDMENT

-1-



DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 
Mail Stop 3101

LEGAL SERVICES

M E M O R A N D U M  M arch 19, 1997

S U B JE C T : C SH B  51( ) ("J" version)

T O : R epresentative N orm an R okeberg
Attn: Shirley A rm strong

FROM: Terri Lauterbach
L egislative Counsel

E nclosed  is the new  blank CS you requested.

I have m odified  the suggested  definition o f  "natural condition" for AS 46.03 .080(c) in an 
a ttem p t to avoid the tautology created by referring to "natural condition" w ith in  the 
definition o f  "natural condition." How ever, I'm  not sure that "baseline w ater quality" is any 
less tautological. W hat is "baseline w ater quality"?

In the new  definition o f  "natural condition" added to AS 4 6 .0 3 .0 8 8 ,1 do not understand  the 
use o f  the phrase "know n at the tim e o f  enactm ent..." D oes "know n" refer to  the physical, 
chem ical, biological, o r radiological condition o f  the w ater? Does "know n" refer to hum an, 
industrial, or com m ercial uses o f  the w ater? Does "know n" refer to influences, discharges, 
or additions o f  m aterial to the water? I do not know  how  the DEC or a court w ould  in terpret 
th is definition.

Because o f  the deletion o f  the word "not" in AS 46.03.087(a)(3), I have rem oved the phrase 
"or by sul stantially equivalent m ethods approved by the departm ent" from  AS 46.03.085(d).

B ecause o f  confidentiality  requirem ents, I can neither confirm  nor deny that there  is a 
sectional analysis from  this office for the Rules C om m ittee for "C" version. I f  you believe 
that there  is one, I advise you to ask  for a copy from  the s ta ff  for the Rules C om m ittee  or 
from  a m em ber o f  the R ules Com m ittee.

P lease let m e know  i f  I can be o f  further assistance.

T M L :jd r 
9 7 -198 .jd r

MAR 1 9 1997

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

E nclosure



T o n s  K M m i KS 
GOVERNOR

P O  Box '10001 
J u n a a u . A la sk a  99811 0001 

(907) 465-3500 
Pax (907) 465 3532

S t a t e  o f  A l a s k a
OFP1CE O r  t h e  G O V ERN O R

J u n e a u

January 15, 1997

T he H onorab le  Gail Phillips 
S peaker o f  the House 
A laska S ta te  Legislature 
S tate  Capitol 
Juneau , AK 99801-1182

D ear S peaker Phillips:

Safe drinking w ater is essential to  the health and well-being o f  any com m unity .As p a n  o f  mv 
ongoing  effort to  build healthy com m unities in Alaska, this Adm inistration is dedicated  to  
ensuring o u r public w ater system s m eet all health requirem ents. In o rder to m eet that goal, it is 
im portan t that the state retain contro l over enforcem ent o f  the federal drinking w ater program . 
L osing  th a t control w ould lead to  the loss o f  federal construction funds for drinking w ater 
system s — som ething w e cannot afford  to  see happen, particularly for rural Alaska.

This bill will guarantee the sta te  m aintains its control over drinking w ater program s by 
com plying with a recent change to  the federal Safe Drinking W ater Act which m andates the state 
have adm inistrative penalties for v io lations o f  public w ater supply system requirem ents. This 
bill appropriate ly  places the adm inistrative penalty authority with the D epartm ent o f  
E nvironm ental Conservation (D EC ).

The au tho rity  to  impose adm inistrative penalties is a more efficient and cost-effective way to 
e n fo rrr  im portant public health laws. Presently, the state must initiate a lawsuit in order to 
im pose a civil assessm ent for a violation o f  requirem ents for puoiic w ater supply systems. Legal 
costs fo r a court action potentially  far exceed the costs involves in an adm inistrative hearing and 
any related  appeal.

Enacting a, listrative penalty authority  is essential if the state is to receive this im portant 
federal funding for im provem ent o f  .Alaska public drinking w ater systems. M aintaining .Alaska's 
prim ary enforcem ent authority fo r the federal drinking w ater program  provides m axim um  
flexibility and local control over this program  while at the same time w orking to ensure the 
safety o f  A laska’s public w ater supply system s.

Sincerely,

Tc
G overnor



TONY KNOWLES, GOVERNOR

D E P T . O F EN V IRO N M EN TA L  CONSERVATION Ai'i
D IV IS IO N  O F EN V IRO N M E N T A L  H EA LTH  
D IR E C T O R ’ S O FF IC E
555 C O R D O V A  ST R E E T  Telephone: (907 ) 269-7644
A N CH O RA G E , A LA SKA  99501 Fax: (907 ) 269-7654
http://www.state.ak.us/dec/hoine.htm

January  22. 1997

The H onorable Bill Hudson. C o-C hair 
The H onorable Scott O gan. C o-C hair 
H ouse R esources C om m ittee 
C apitol Building 
Juneau. A K  99801

Re: HB 71. An A ct relating to adm inistrative penalties for violation o f  public w ater supply
system  requirem ents: am endm ent A laska Rule o f  Civil Procedure 82 regarding a tto rn ey 's  
fees: and providing for an effective dale

D ear R epresentatives H udson and Ogan:

The above referenced bill was introduced by the G overnor on behalf o f  the D epartm ent o f  
E nvironm enta l Conservation on January  15. We would respectively request that a hearing be 
scheduled on this legislation at your earliest convenience.

i ni.' hii. • • *.i uilou DLv to levy admin..-.trative penalties, as opposed to going through the court 
'te n t, for • iolations . •’ :.:te-> drinking w ater regulation..- This has been necessitated In

changes m ade to the iedera; Safe D rinking W ater Act (SD W A ) bv C ongress in 19% .

\> you know, me departm ent has primacy tor the drinking water program. That is. the state m anages 
and eniorees the terms o f  the SD W A in lieu o f  the federal governm ent. Primacv affords u- several 
benefits, including the ability to w aive certain m onitoring requirem ents for specific w ater system s. 
This has saved systems across the state m illions o f  dollars in m onitoring costs. Prim acy also allow s 
us to work one-on-one with sy stem s on solv ing problem s, and helping to ensure the deliv ery o f  safe 
w ater to the com m unities served.

Finally, the changes m ade bv the 1996 Congress raised the stake* by requiring prim acy for continued 
access to the millions o f  dollars it appropriates each year for construction o f  drinking water system s 
A lask a 's  share o f  this appropriation  is expected to be about $27 m illion next fiscal year.

http://www.state.ak.us/dec/hoine.htm


The H onorable Bill Hudson. Co-Chair 
The H onorable Scott O gan. Co-C hair 
Page 2
January 22. 1997

A sectional analysis and the specific language from the changes m ade by C ongress are enclosed. 
Please d o n 't hesitate to call me if  you have any questions or need further information. I look forward 
to your co m m ittee 's  favorable action on this legislation.

Jdnice A dair 
D irector

ec: Pat Pourchot. O ffice o f  the G overnor (w/encl. )
Enclosure:
HB 71/Sectional A nalysis (w /attachm ents)
• SD W A  Language re: prim acy
• SD W A  A m endm ents/Language re: adm inistrative penalties 

SD W A  A m endm ents Language re: State Revolving Loan Fund

Sincerely.



A n A ct relating to adm inistrative penalties for v io lation  o f  public w ater supply system  
requirem ents; am ending Alaska Rule o f  C ivil Procedure 82 regarding attorney’s fees; and

provid ing  for an  effective date.

Section  I . This section sim ply outlines th*. need for this legislation. Copies o f  the pertinent 
federal law s are attached.

Section  2. This section amends AS 46.03 by add ing  a new  section giving the departm ent 
au tho rity  to assess adm inistrative penalties w hen d n n k in g  w ater system requirem ents are 
violated .

T he sec tion  provides that the penalty  m ay not exceed  S 1,000 per day per violation if  the public  
w ater system  serves more than 10.000 people. In A laska, those systems are:
• M unicipality  o f  Anchorage
• C ity  o f  Juneau
• Fairbanks M unicipal Utilities
• U SA F Elm endorf
• U S A rm y Ft. Richardson
• U S A rm y Ft. W ainwright

For all o ther system s, the penalty m ay not exceed S750 p e r day per violation.

The section  provides that each violation o f  a term , condition or provision o f  the drinking w ater 
requ irem en ts would be a separate v iolation, and each day is a separate violation. This m akes 
c lear that violation o f  more than one requirem ent relating to a drinking w ater system  sub jects a 
persons to m ore than one civil penalty  L ike o ther public health laws, separate v io lations are 
p rov ided  for each day a violation continues in o rder to ensure tim ely and consistent com pliance 
w ith the health  requirem ent.

The cond itions to be considered when establishing the am ount o f  the penalty are set out on  page
2. lines 20-31, continuing on pace 3. l.nes 1 -4. The section also allows ;he departm ent to w ork 
w ith the public through the regulatory  process on any o ther factors that should be considered.

The p rocess the departm ent m ust follow in assessing a penalty  and how a person can con test a 
p roposed  penalty is specified on page 3. lines 5 -3 1 , continuing on page 4, lines 1-6. T hese are 
standard  procedures, and assures that if  a party feels the penalty has been unfairly or unduly  
assessed , there is an opportunity' for both adm inistrative and judicial review .

Section 3. This allows the departm ent to start drafting regulations lo im plem ent this legislation 
after its passage but prior to its effective date that it outlined in Section 7. We plan to w ork  with 
the pub lic  in developing consensus regulations. T hat w ill add time to com pleting the project, but 
w e feel it is an im portant and necessary approach.

Section  4. This am ends the Court Rule on a tto rney 's  fees. Under the existing Court R ules, the

HB 71



prevailing  party in a court action is entitled to a partial aw ard o f  reasonable a tto rn ey ’s fees. 
Section  4 am ends this provision to allow  the court to aw ard full reasonable a tto rn ey ’s fees to the 
departm ent if  a person does not pay the penalty after ail adm inistrative and court appeals are 
com pleted  and the departm ent is forced to go to court to co llect the penalty  and then  succeeds in 
that collection action. A n analagous provision exists in AS 46.03.763. T he section  also includes 
standard language regarding the need for tw o-thirds vote to am end the court rules.

Section  6. This is the effective date  for Section 3. It will allow  the departm ent to im m ediately 
begin  the process o f  regulatory developm ent upon the signing o f  the legislation.

Section 7. This is the effective date for the rem ainder o f  the bill. Typically , p rim acy  
requirem ents com e with an effective date from EPA  giving the states som e specific  period o f 
tim e by w hich  it m ust have the necessary  changes to its regulations or sta tu tes com pleted . The 
effect o f  th is section is to delay  the actual effective date o f  the penalty  au thority  until such time 
that EPA tells the state it m ust have adm inistrative penalty au thority  to retain  prim acy for the 
drinking w ater program.
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E R  SYSTEM S

P u b lic  Water Systems 
42 IJSC 300E to 300J-26 
(S a fe  D rin k in g  Water Act)

4 2  § 3 0 0 g - 2
PMSA *1413

§ 3 0 0 g - 2 .  State primary enforcement re­
sponsibility; regulations; no­
tice and hearing; publication 
in Federal Register: applica­
tions [PHSA § 1413]

(a) For purposes of this subchapter, a State has 
primary enforcement responsibility for public water 
systems during any per.cd for whicn the Administra­
tor determines (pursuant to regulations prescribed 
under subsection fb) of this section) that such State—

(1) has adopted drinking water regulations which 
are no less stringent than the rational primary 
drinking water regulations in effect under sections 
300g-l(a) and 300g-l(b) of this title;

(2) has adopted and is implementing adequate 
procedures for the enforcement of such State regu­
lations, including conducting such monitoring and 
making such inspections as the Administrator may 
require by regulation:

(3) will keep such records and make such reports 
with respect to its activities under paragraphs (1) 
and (2) as the Administrator may require by regula­
tion;

f4) if it permits variances or exemptions, or both, 
from the requirements of its drinking water regula­
tions which meet the requirements of paragraph (1), 
permits such variances and exemptions under condi­
tions and in a manner which is not less stringent 
than the conditions under, and the manner in which 
variances and exemptions miy be granted under 
sections 300g-4 and 300g-5 of this title;

(3) has adopted and can implement an adequate 
plan for the provision of safe drinking water under 
emergency circumstances^ Oua-sL K

(b)(1) The Administrator shall by regulation (pro­
posed withm ISO days of December 16, 1974), pre­
scribe the manner in which a State may appiy to the 
Administrator for a determination that the require­
ments of paragraphs (1), (2), (3), and (4) of subsection 
(a) of this section are satisfied with respect to the 
State, the manner in which the determination is made, 
the period for which the determination will be effec­
tive, and the manner in which the .Administrator may 
determine that such requirements are no longer met.
Such regulations shall require that before a determi­
nation o: the Administrator that such requirements 
are met or are no longer met with respect to a State 
may become effective, the Administrator shall notify 
such State of the determmadon and the reasons 
therefor and shall provide an opportunity for public 
hearing on the determination. Such regulations rhall 
be promulgated (with such modifications as the Ad­
ministrate; deems appropriate) within 90 cays of the 
publication of the proposea regulations in the Federal 
Register. The Admuustratcr shall promptly notify ir. 
writing the chief executive officer of each State of the 
pronuigarior. of regulations under this paragraph.
Such nonce shall contain a copy of the regulations and 
shall specify a State's authority under this subchapter 
wr.en it is determined tc have primary enforcement 
responsibility for public water systems.

(2) When an application is submitted in accordance 
with the Administrator's regulations under paragraph 
(1), the Administrator shall -within 90 days of the date 
on which such application is submitted (A) make the 
determinanon applied for, or (3) deny the applicanon 
and notify the applicant in wnong of the reasons for 
his denial.
( J u ly  1. 19+1. c. 373. T i t le  XT/ . 5 1-S13. is  a c d e d  Dec. 16,
197+ P u b .L .  93-523, § 2(a), l i  S u l  1665. a s am en d ed  J u n e  
19. 19S6, P u o .L .  99-339. T i t le  I .  5 101 cu2h 100 S U L  &6.)



F: MPB 1996 SDW SAFEDW.CXF

in in sunpnrngrapn >C. b\ striking “paragraph 
exceeds 55.000" and inserting “subsection for a viola­
tion o f an applicable requirement exceeds S25.000".

' 4 < Bv adding at the end the following:
“ ' h ' C O N S O L ID A T IO N  l N C E N T I \ T  -

11 /.V CENER.XL —An owner or operator o f a public water 
system may submit to the State in which the system is located 
' i f  the State has prim ar: enforcement responsibility under scc- 
tion 14131 or to the Administrator <if the State dors not hare 
p n m a rv enforcement responsibility c plan 'incliiatng specific 
measures and schedules' for—

‘'A ' the physical consolidation o f the system with 1 or 
more other systems:

"'£■ the consolidation o f significant management and 
administrative functions o f the systeni with 1 or more other 
systems: or

“'C  th e  t r a t . j f c - o f o w n e r s h ip  o f  th e  s y s te m  th a t  m a y  
reasonably be c x o e c tc d  :c im p r o v e  d r in k in g  w a te r  q u a h tv .  
“'2 / CONSEQUENCES o f  APPROVAL.— I f  th e  S ta te  o r  th e  A d ­

m in is t r a to r  a p p r o v e s  a p ia n  p u r s u a n t  to  p a r a g r a p h  t j i ,  no  e n ­
fo r c e m e n t a c tio n  s h a l l  be ta k e n  p u r s u a n t  to  th is  p a r t  u  ith  re ­
sp e c t to  a sp e c if ic  v io la tio n  id e n t i f i e d  in  th e  a p p r o v e d  p la n  p r io r  
to  th e  d a te  t h a t  i? th e  e a r iic r  o f  th e  d a te  on  w h ic h  c o n s o lid a tio n  
is  c o m p le te d  a c c o r d in g  to  th e  p la n  or th e  d a te  th a t  is 2  y e a r s  
a f te r  th e  p la n  is  a p p ro v e d .
“>ii DEFINITION OF A rp u e .K B L E  REQUIREMENT. - I n  th i s  sec tio n , 

th e  te rm  'a p p i ic a b ic  r p q u ir c m c n t ' m e a n s  —
“‘I. a requirement of section 1412. 1414. 1415. 1416. 1417.

1441. or 1445
m,2 ‘ a regulation promulgated pursuant to a section re­

ferred to in paragraph > h ;
~'3i a schedule or requirement imposed pursuant to a sec­

tion referred to in paragraph •it; and
41 a requirement o f or permit issued under, an applicable 

State program f o r  which the Administrator has made a deter­
mination tha! the requirements o f section 1413 haveveen satis­
fied. or an appliccoie State program approved pursuant to this 
par..".
ib '  S t a t e  A U TH O P .rr: f i p  a d m i n i s t r a t i v e  P e n a l t i e s . - S e c ­

tion 1413iai '42 L'.S C 300g-2'on is amended—
f l i  b y  s tr ik in g  ~ and~  c t  th e  e n d  o f  p a r a g r a p h  ' 4 );
I2 i b y  striking the period at the end o f paragraph <5i and 

inserting and~. and
'3 ‘ C.\ adding at the end the following:

_________ ^ > “161 hcs adopted authority for administrative penalties <un­
less the constitution o f the State prohibits the adoption o f the 
authorityi in a maximum  amount —

"iAi m the case o f u system serving a population o f 
more than 1 0 .0 0 0 . that is not less than $1 ,0 0 0  per day per 
violation. and

“'B i in the case of any ether system, that is adequate 
to ensure con-alicncc 'as d-ternnned bv the State/:

August ’ 1996 (5 17 om » excep t :k s t  c S ta te  m n \  c s tr .o iish  a ”ic x ;n :u n : in , : : . i r o n  m; r ir
totei amount 5 administrative penalties the: n.n\ ae imposed 
on c. puoiic water sister: pc- -:oiation "

24
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•A- in paragraph ■/, by sm iting ". or'’ ana inserting a 
semicolon.

'B ‘ i«. paragraph '2 . by sm iting  the period ar the end and 
inserting ", or ', and

'C 1 by adding ar [lie cnc the following.
~'3‘ for the collection of r. penalt\ by the United States Gov­

ernment 'and associated costs and interest' against any Federal 
agency that fads. Oy the date that is IS months after the effec­
tive date o f c final order to pcy a penalty assessed by the A d­
ministrator under section I429'b>. to pay the penalty.".
'2i Subsection >b' o f section 1449 '42 U.S.C. 300)-8'bu is 

amended by striking the period at the end o f paragraph '2/ and n- 
sorting or" and by adding the following new paragraph after 
paragraph >2i:

“'3i under subsccrton 'a i'3 ‘ pnor to 60 days after the plain­
tiff hcs given notice o f such action to the Attorney Gencrni and 
to the Fcccra! agency "
'c i  Wa s h i n g t o n  a q u e d u c t  — .S e m e n  1 4 4 7  42  U .S .C  300,i~6' 

is e m e n d e d  by a d d in g  a t tn c  e n d  th e  fo llo w in g :
“id  W A S H IN G T O N  A Q U E D U C T . — The Secretary o f the A 'm i y  shall 

not pass the cost o f any penalty assessed under this title on to any 
customer, user, or other purchaser of drinking water from the Wash­
ington Aqueduct system, including finished water from the 
Dalecarlia or McMilian treatment p lan t.”
S E C . 130 . S T A T E  R E V O L V IN G  L O A N  F U N D S .

Part E  '42 U.S.C 100) ct seq.> is amended by adding the fol­
lowing new section after section 1451:

'STATE REVOLVING LOAN  * y . V P S ~

”S ec. 1452. a General a it h o r jt v . —
~ ' l i  G R .K N T S  t o  s t a t e s  t o  e s t a b l i s h  s t a t e  l o .k x  

F U N D S . -
m'Ai IN G E X E R . K L . - T n c  Administrator shall offer to 

enter into agreements with eligible States to make capital­
ization grants, including letters o f credit, to the States 
unde- this suo*rctton to fur*he- the health protection objec­
tives c f this title, promote the cffieicn, use of fund resources, 
m e  for erne’" purposes os rnr specified in this title.

” 3  Establishment of fund. —Tp be eligible to re­
ceive a capitalisation grant under this section, a State shall 
establish c drinking water treatment reivlvwg loan fund  
'referred to in this section as a ‘State loan fund') and com­
ply with the other requirements o f this section. Each grant 
to a State unde' f/ju section shall be deposited in the State 
loan fund cstaaits’icd by the State, except as otherwise pro­
vided in this section and in o her provisions o f this title. Mo 
funas authorised ov other provisions o f this title to be used 
for other purposes specified in t'-is title shall be deposited 
in any State loon fund.

'•Ci E X T E N D E D  P E R IO D . —The grant to . State shall be 
available to the State for obligation during the fiscal year 
for which the funds are authorized and during the follow­
ing fiscal year, cxcep: that grants made available from

Augur i 1996 (5 m i
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funds provided prior to fiscal war 1997 shc.i! oe a va tin ole 
for ooiigation during each or' the fiscal w r-j 1997 ana 
1998.

D .A L L O T M E X T  F O R \ t l ' L \ . —Except a s  O th erw ise  pro- 
t ided in inis section, funds made available to earn out tins 
section shall be allotted to States that hare entered into an 
cgrecnient pursuant to this section *other than the District 
of Columbia I m accordance with —

“'II for each o f fiscal years 1995 through 1997. a 
formula that is the same as the formula used to dis­
tribute public trater system supervision grant funds 
under section 1443 in fiscal year 1995. except that the 
minimum proportionate share established in the for­
mula shall be 1 percent o f available funds and the for­
mula shall be adjusted to include a minimum propor­
tionate share for the State of Wyoming and the District 
o f Columbia: and

“'in  for fiscal veer 1999 and each subsequent fiscal 
year c formula that allocates to each State the propor­
tional share o f the State needs identified in tnc most 
recent survey conducted pursuant to subsection 'h'. ex­
cept that the m inim um  proportionate share provided to 
each Stare shall the same as the minimum propor­
tionate share provided under clause >ii.
"'£• R E K L L O T M E X T .  — The grants not obligated by the 

last day of the period for winch the grants are available 
shall be rcallottcd according to the appropriate criteria set 
forth in subparagraph • D except that the Administrator 
may reserve and allocate 10 percent o f the remaining 
amount for financial assistance to Indian Tribes :n addi­
tion to tr.e amount alia'tec unde- suosecnon >• and none 
o f the funds rcallottcd by the Administrator shall he real- 
lotted to any State that has no: obligated all sums allotted 
to the State pursuant to this section during the period in 
which the sums were available for obligation.

__________ >  “ ' F t  X 0 N P R 1 \ L \ C Y  S T A T E S .-T h e  State allotment for a
State not exercising primary enforcement responsibility for 
public water systems shall net be deposited in anv such 
fund but shall be allotted by the Administrator under this 
subpc-sg-aph. pursuant tc section !443iau9uAi such sums 
allotted under this subparcgrapn shall be reserved as need­
ed by the Administrator to exercise primary enforcement re­
sponsibility under this title in such State and the remain­
der shall be reallotted to States exercising primary enforce­
ment responsibility for public water systems fur deposit in 
such funds. Whenever the Administrator makes a final de­
termination pursuant to section 1413'b) that the require­
ments o f section 1413<ai are no longer being met by a State, 
additional grants for such State under this title shall be 
immediately terminated by the Administrator. This sub- 
paragraph shall not apply to any State not exercising pri­
mary- enforcement responsibility for public water systems as 
of the date o f enactment o f the Safe Drinking Water Act 
Amendments o f 1996.
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CS FO R  H OUSE B ILL  NO. 63( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES THERRIAULT, Davies, Kelly, Brice

A BELL 

F O R  AN A CT EN TITLED  

"A n A ct am ending the definition of ‘m otor fuel’ under the s ta te ’s m otor fuel tax 

to add , as a  p a r t of the tax exemption set out in tha t definition, exem ption from  

the tax  fo r fuel sold  fo r use in je t  propulsion a irc ra ft opera ting  in flights tha t 

con tinue  from  foreign countries, to add exem ption from  the tax fo r certa in

n u m b e r 6 ‘residual fuel oil,’ also known as b u n k er fuel, and  to delete the 

exem ption  from  the  tax  for fuel th a t is a t least 10 percen t alee hoi by volume; 

and  rep ea lin g  ch. 42, SLA 1994, the Act providing fo r the im position o f a

d iffe ren t tax  levy on residual fuel oil used in and  on certa in  w a te rc ra ft until

Ju n e  30, 1998; an d  p rovid ing  for an  effective da te ."

BE IT  EN A C TED  BY T H E  L E G ISLA TU R E O F T H E  STA TE O F  ALA SKA :

* Section  1. AS 43.40.015(d) is amended to read:

(d) A certificate o f use is not required

•1- CSHB 63( )
Hew T ext U nderlined (DELETED TEXT BRACKETED] 
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and

(1) for fuel exempted under AS 43.40.100(2)(C) [, (F),] or ( J )  £(K)J;

WORK DRAFT 0-LS0262\Q

(2) for fuel exempted under AS 43.40.100(2)fD [AS 4 3 .40 .100(2)(J)] 

other than fuel sold or transferred under this exemption to a person who is engaged in 

construction or mining activity.

* Sec. 2. AS 43.40.100(2) is amended to read:

(2) "motor fuel" means fuel used in an engine for the propulsion o f a 

motor vehicle or aircraft, and fuel used in and on watercraft for any purpose, or in a 

stationary engine, machine, or mechanical contrivance th a t [W HICH] is run by an 

internal combustion motor; "motor fuel" does not include

(A) fuel consigned to foreign countries;

(B) fuel sold for use in je t propulsion aircraft operating in 

flights to foreign countries o r in flights th a t continue from  foreign cou n tries :

(C) fuel used in stationary power plants operating as public 

utility plants and generating electrical energy for sale to the general public;

(D) fuel used by nonprofit power associations or corporations 

for generating electric energy for resale;

(E) fuel used by charitable institutions;

(F) [FUEL W HICH IS AT LEAST 10 PERCENT A LCOHO L 

BY VOLUME;

(G)] fuel sold or transferred between qualified dealers;

(G) [(H)] fuel sold to federal, state, and local government 

agencies for official use;

(H) [(!)] fuel used in stationary pow er plants that generate 

electrical energy for private residential consumption;

(I) [(J)] fuel used to heat private or com mercial buildings or

facilities;

(.1) [(K)] fuel used for other nontaxable purposes as prescribed 

by regulations adopted by the department; [OR]

(TO [(L)] fuel used in stationary power plants o f 100 kilow atts 

[KW] or less that generate electrical power for commercial enterprises not for

CSHB 63( )
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resale; o r

fL) residual fuel oil used in and on w aterc ra ft if the  residual 

fuel oil is sold o r tran sfe rred  in the sta te  o r  consum ed bv a  u se r; fo r 

purposes o f this su bparag raph , "residual fuel oil" m eans the  heavy refined 

h ydrocarbon  known as num ber 6 fuel oil tha t is the residue from  crude oil 

a f te r  refined  petro leum  p roducts  have been ex tra c te d  bv th e  refin ing  

process an d  th a t m av be consum ed o r used only w hen suffic ien t h ea t is 

p rov ided  to the oil to reduce its viscosity ra ted  bv k inetic  un it a n d  to give 

it fluid p ro p erties  sufficient fo r pum ping  and  com bustion ;

* Sec. 3. Chapter 42, SLA 1994, is repealed.

* Sec. 4. This Act takes effect July I, 1997.

WORK DRA FT WORK DRAFT 0-LS0262\Q
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IN THE LEGISLATURE O F THE STATE OF ALASKA

TW ENTIETH LEGISLATURE - FIRST SESSION

CS FO R  H O U SE B ILL NO. 63(RLS)

WORK DRAFT WORK DRAFT

0-LS0262Y1
Chenowetl
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BY THE HOUSE RULES COMMITTEE

Offered:
Referred:

I Sponsor(s): REPRESENTATIVES THERRIAULT, Davies, Kelly, Brice

I A B IL L

j FO R  AN A C T  E N T IT L E D

"A n  A ct am en d in g  the  defin ition  o f ‘m o to r fuel’ u n d e r  the  s ta te ’s m o to r fuel 

tax  to a d d , as a  p a r t  o f the tax exem ption set ou t in th a t definition, exem ption 

from  th e  tax  fo r fuel sold fo r use in je t  propulsion a irc ra ft operating  in flights 

th a t con tinue from  foreign countries sub jec t to term ination  o f the exem ption for 

th a t fuel if  a re fine r operating  a refinery  a t  which the fuel was p roduced  fails 

to com ply  w ith te rm s o f  a  voluntary  ag reem en t en te red  in to  by th e  re fin e r to 

use A lask a  residen ts, co n trac to rs , and  supp lie rs to p rov ide  goods an d  services

w hen  th e  re fin e ry ’s capacity  is expanded , to  add  exem ption from  the tax  for 

certa in  n u m b er 6 ‘residual fuel oil,’ also known as b u nker fuel, and  to delete the 

exem ption  from  the tax fo r fuel th a t is a t least 10 percen t alcohol by volum e; 

and  rep ea lin g  ch. 42, SLA 1994, the Act providing fo r the im position of a

d iffe re n t tax  levy on residual fuel oil used in and  on certa in  w a te rc ra ft until
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