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F I S C A L  N O T E

STATE OF ALASKA BILL NO. HB238(draft H)

Sponsor: Rep. A. Vezey

R equesto r (H)RES C o m p o n e n t S eria l No. 1031

Expenditures/Revenues (Thousands o f Dollars)

OPERATING EXPENDITURES FY98 FY99 FY00 FY01 FY02 FY03

PERSONAL SERVICES 230.0 233.C 237.C 240.C 244.C 248.0

TRAVEL

CONTRACTUAL 25.0 26.0 27.0 28.0 29.0 30.0

SUPPLIES
EQUIPMENT 15.0

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TO TAL OPERATING 270.0 259.0 264.0 268.0 273.0 278.0

C APITAL EXPENDITURES 0.G 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands o f Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 270.0 259.0 264.0 268.0 273.0 278.0

1005 G F/Program Receipts

1037 GF/Mental Health

Other
TO TAL 270.0 259.0 264.0 268.0 273.0 278.0

E stim ate  o f any c u rre n t ye a r (FY97) c o s t: $ none

POSITIONS

FULL-TIME 3 3 3 3 3 3

PART-TIME 0 0 0 U 0 0
TEMPORARY 0 0 0 0 0 0

A N A L Y S I S :  (A ttach  a  sep arate  page if n ecessa ry )

Th is  f isca l note ad d resses the financial im pact to D N R  of im plem enting the receipt and archiving of m ineral-related geologic data from private 

com panies seeking to earn a m ineral exploration incentive tax credit. To  be of any  va lue to the state of A laska  or to future private sector mining 

ventures, the geologic data submitted for the tax credit would have to be system atically  organized and preserved . T h e  archive system  would have 

to allow for convenient public a c c e s s  at nom inal co st to the public. If not m aintained, the data submitted would soon be worth less. On the other 

hand, if adequately supported the da tab ase  created would cont.nually grow in va lue and could m aterially contribute to the creation of new 

em ploym ent opportunity's throughout the state .

Minimum costs to implement and m aintain a sy s tem  for receiving and maintaining the m ineral-related geologic data referenced in H B 238 is 

estim ated to range from $250 ,000 to $275 ,0 00  per yepr. T h is  e s t im a te ^  based upon consideraUons contained in the attached sum m ary. (S e e  

Page 2)
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ANALYSIS: (Exploration Incentive Credits  H 8 2 3 8  Draft H)_______________________________________________________________
H ouse Bill 238, a s  well a s  the proposed committee work draft will resu lt in the annual subm ittal of a significant num ber o f m aps, c ro ss-section s, drill 

logs, geochem ical an a ly se s , airphotos, and geological reports to D N R . At a m inimum, th ese  m aterials will have  to b e  audited, I .e .  peer reviewed to 

determlno whether they qualify for acceptance a s  a b asis  for estab lish ing a m ineral exploration tax c re d it S u ch  an  audit is  not a trivial e xe rc ise . It 

requires the attention of experienced professional geo log ists.

In 1996 there w ere 52 m ajor m ineral exploration program s active  in A la sk a  and sco res  o f sm all sca le  prospecting efforts that could qualify for the 

H B238 incentive tax credit. D isregarding the prospector-scale efforts, the 52 m ajor program s represent the generation of a multi-million dollar volum e 

of data . In practice, a large portion of that data volum e would have to be audited, organized, and entered into an active  database each  year.

FISCAL NOTE (Continuation)

In 1947 the province of British Columbia started a sim ilar but le ss  am bitious m ineral property database . Th e ir system  is  still in u se  today and sim ilar 

system s have been created in the other provinces of C an ad a .

in good standing. Actual data , m aps, drill logs, etc. are optional. T h e  annual reports usually  are  between 10 -1 5  type-written p ag es. Th e ir data base 

consists of recording the availability of these docum ents in a P C  datab ase , extracting som e sp ecific  information into the da tab ase , and microfilming 

Ihe occasionally volunteered m aps and drill logs. Newfoundland h as  a sim ilar system  but requ ires that the reports be filed in digital com puter format.

annual m aintenance of their system  requ ires':

I . O ne full time pio fessional geologist auditor to exam ine the reports and data to determ ine w hether they m eet the 

minimum requirem ents for acceptance.

!. Tw o full time professional geologists to organize, and arch ive the reports and geological data - including 

maintaining the PC -based  database.

I. A  quarter to half-time system  ana lyst to maintain the PC-com puter database system , 

k A  contractor who m icrofilms the m aps and reports. {A laska  would m ost like digitally scan  th is material)

*s written (including proposed language in the committee work draft) H B 238 would require that these resou rces be on hand ready to function within, 

r under contract to, the Departm ent of Natural R eso u rces . O ne can  debate whether m ore or few er resou rces would be needed to implement the 

sview , acceptance and archiving of the data that will be submitted a s  a result of H B 23 8 . A s  a first approxim ation, how ever, it is reasonable to expect 

tat the fewer properties in A laska ve rsu s British Colum bia is offset by the m ore volum inous, non-standard, and therefore m ore costly , data that will 

ave  to be processed by L  NR as a result of H B 238 . O ne can a lso  debate whether the private sector can im plem ent the system  m ore cost effectively 

ran can DN R. Som ew here , nowever, funding is going to have to be m ade ava ilab le to su sta in  something like the ab ove  roster o f resou rces . Som e of 

rose resources m ust be in D N R even if the majority of them are  embodied in outside contractors. From a fisca l standpoint this is m erely a shift from 

le 100-line to the 300-line.

ranslating the above resou rces into experienced A laska-b ased  personnel and contractors leads to an initial estim ated m aintenance cost of 

250,000 to 5275 ,000  per ye a r to accom m odate the data handling issu e s  initiated by H B 238 .

Dr. Ron Sm yth. Director and Chief Geologist, Geological S u rve y  Branch , British Colum bia D ivision of Energy and M ines

Thereafter, there would be a continually growing volum e of data to be actively m aintained so that it is readily a c c e ss ib le  to the public throughout 

A laska .

The British Columbia system  requires com panies o r individuals to file an annual property report or pay S200 per c la im  for all m ineral properties held

3ritish Columbia is maintaining a significantly sim pler system  of privately contributed data than that which will resu lt from H B 238 . N everthe less, the

(Rev 11/95) hb238xls Page 2 of 2
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IVT E  M  O  R  A  N  D  U  M A p r i l 2, 1997

S U B JE C T : B il l  to amend the m inera l exp lo ra tion incentive cred it program (W o rk  
O rde r No. 0-LS0845\B)

T O : Representative A 1 Vezey 
A T T N : Josep

F R O M : Jack Chenoweth 
Leg is la tiv e  C ou f

W hen we m e t to re v iew  the then-current d ra ft, I p rom ised a memo o f  exp lana tion to 
accom pany the nex t b i l l  dra ft.

B i l l  sec tio n  1  adds "geo log ica l m app ing" as an e lig ib le  cost upon w h ich  the c red it m ay be 
calcu la ted.

B i l l  s e c tio n  2 adds a new  subsection, subsection (e), to AS 27.30.010. Subsection (e) 
s p e c if ic a lly  addresses the de te rm ina tion  o f  the m ine ra l exp lo ra tion  incen tive  c red it to 
expenses associated w ith  su rvey ing  by geophysica l o r geochem ical methods and by 
g eo lo g ic a l m app ing  "when a m in in g  opera tion is no t in itia te d  based on that m app ing o r 
su rve y in g  a c t iv ity "~ in  o the r words, when the party conducting  the m app ing o r survey ing 
decides no t to go fo rw a rd  to p roduction . The party may s t il l c la im  the bene fit o f  the c red it 
if, unde r subparagraph ( 1 ) (A ) ,  the in fo rm a tio n  o r data recovered from  the m app ing o r 
su rvey ing  is made pub lic  o r if, under subparagraph (1) (B ), the party a llow s the comm issioner 
to release the in fo rm a tio n  to  the pub lic , a n a  if, under paragraph (2), the comm iss ioner 
determ ines that the exp lo ra tion  a c tiv ity  data meets m in im um  general o r techn ica l standards 
o the rw ise  app licab le  to  the m app ing o r su rvev ing  o f  state land. (There are ex is ting  
regu la tions on th is.) I f  a pa rty  meets these requirements, even though the party determ ines 
no t to proceed fo rw a rd  to p roduc tion  o f  the land that has been mapped o r surveyed, the party 
m ay c la im  the cred it.

T he  ope ra tive  p ro v is io n , fo r purposes o f  th is b ill,  in  b i l l  sec tion 3 is the add itio n  o f  
subparagraph (C ) at the m idd le  o f  page 3. I propose, there, to a llo w  the person w ho  maps 
o r su rveys and meets the requ irem en ts o f  new  AS 27.30.010(e) to c la im  the c red it against 
the p a rty ’s tax l ia b i l i ty  under the A laska  Net Incom e T ax (AS  43.20). In  o ther words, the 
in cen tive  to m app ing  o r survey ing , p ro v id in g  te chno log ica lly  acceptable reports, and



a llow ing  those reports to be shared w ith  the p ub lic  even i f  p roduc tion  is no t in itia te d  is the 
a b ility  to o ffse t part o f  the m app ing or surveying expenses against the one tax tha t the party  
is liab le  to pay- tha t is no t tied  to  p roduction  from  the land--the person's income tax lia b ility .

B i l l  sec tion  4 makes a c o n fo rm in g  amendment to p ic k  up the new  m ateria l set ou t in  
AS  27.30.030(a)(1)(C) tha t relates to c la im  o f  the cred it fo r mapping and surveying when the 
c la im  is presented to o ffs e t the taxpayer’s l ia b i l i ty  under the m in in g  p ro du c tio n  tax.

B i l l  sec tion  5 adds an excep tion  fo r d isc losure when authorized by the pa rty  under 
AS  27.30.010(e)(2) (d isc losu re  by the Departm ent o f  N a tu ra l Resources has been 
authorized).

B i l l sec tion  6 extends the d e fin it io n  o f  "e lig ib le  costs" ( fo r purposes o f  va lu in g  the c red it) 
to cover a ll expenses incu rred in  mapp ing o r surveying "w ith ou t regard to whe ther a m in in g  
opera tion is in itia te d  based on [those] activ ities."

B i l l  sec tio n  7 adds "g eo lo g ica l m app ing " as part o f  the d e fin it io n  o f  "exp lo ra tio n  a c t iv ity  
data"--this is the data tha t the com m iss ione r considers in  eva lua ting the app lica tion  fo r the 
cred it,

B i l l sections 8 and 9: O n the chance that people w anting to make use o f  the cred it w il l  take 
ac tio n  and in cu r expenses in  th is  calendar year fo r geo log ica l mapping, the b i ll is made 
re troactive  to January 1, 1997, and has an immedia te e ffec tive  date.

4c

Questions? Please con tac t me.

JBC :jd r 
97-236jd r

Representative A1 V ezey
April 2, 1997
Page 2
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A l a s k a  S t a t e  L e g i s l a t u r e

White in Session:
State Capitol Building Juneau, Alaska 99801-1182 907-465-3719 Fax 907-465-3258

119 N. Cushman, Suite 211 Fairbanks, Alaska 99701-2879 907-456-5081 Fax 907-456-8245

R e p r e s e n ta t iv e  A l  V ezey

SPONSOR STATEMENT

HB 238

" A n  A c t  a m e n d in g  th e  p ro g ra m  o f  e x p lo r a t io n  in c e n t iv e  c r e d i t s  f o r  
a c t iv i t ie s  in v o lv in g  lo c a ta b le  o r  le a s a b le  m in e ra ls  o r  c o a l d e p o s i t s  o n  
c e r ta in  la n d  in  th e  s ta te ;  a n d  p r o v id in g  f o r  a n  e f fe c t iv e  d a te . ”

T h e  S ta te  o f  A la s k a  c u r r e n t ly  s p e n d s  a b o u t $ 3 0 0 ,0 0 0  a n n u a lly  fo r  a irb o rn e  g e o p h y s ic a l 

s u rv e y s . T h e  fe d e ra l g o v e rn m e n t s p e n d s  a  s im ila r  a m o u n t .  T h is  in v e s tm e n t in  

c a ta lo g in g  o u r  re s o u rc e  b a s e  h a s  re s u lte d  in  a n  e c o n o m ic  b o o m  m a n y  t im e s  g re a te r  

th a n  th e  in v e s tm e n t .

T h e  p ro p o s e  o f  th is  b ill is  to  in c re a s e  th e  a m o u n t o f  b a s ic  g e o lo g ic a l s u rv e y  d a ta  th a t  is  

a v a ila b le  to  th e  p u b l ic  b y  g re a t ly  le v e ra g in g  th e  s ta te ’s  in v e s tm e n t d o lla rs .  H B  2 3 8  

a c c o m p l is h e s  th is  b y  e x p a n d in g  o u r  e x is t in g  M in e ra l E x p lo ra t io n  In c e n t iv e  P ro g ra m  to  

in c lu d e  g e o lo g ic a l  s u rv e y  d a ta  th a t  is  re le a s e d  to  th e  p u b lic  re g a rd le s s  o f w h e th e r  th e  

p ro p e r ty  is  a c tu a l ly  p u t  in to  p ro d u c t io n .

U n d e r  e x is t in g  la w s , a  p e rs o n  m a y  d e d u c t e x p lo ra t io n s  e x p e n s e s  o n ly  to  th e  e x te n t  th a t 

it a p p l ie s  to  a  p ro p e r ty  p u t  in to  p ro d u c t io n . T h is  b ill w ill re s u lt  in  a n  in c re a s e d  a m o u n t o f 

g e o lo g ic a l s u rv e y  d a ta  in  th e  p u b lic  d o m a in  b y  g iv in g  in c e n t iv e s  to  p r iv a te  p a r t ie s  to  

a l lo w  th e  D N R  to  re le a s e  th e  in fo rm a tio n  to  th e  p u b lic .

D ire c t s ta te  in v e s tm e n t in  th is  p ro g ra m  w ill b e  z e ro  a s  th e  in c e n t iv e  is  a  c re d it  o n  ta x e s  

d u e . C re d its  a re  l im ite d  to  a m a x im u m  o f 5 0 %  o f ta x e s  o w e d  fo r  a n y  o n e  y e a r .

April 15, 1997
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WORK DRAFT WORK DRAFT WORK DRAFT

CS FO R  HO USE  B IL L  NO . 238( )

IN  T H E  LEG IS LA TU R E  OF THE  STATE  OF A L A S K A

TW E N T IE T H  LEG IS LA TU R E  - F IRST SESSION

BY

O ffe red :
R eferred:

Sponsor(s): R E P R E S E N TA TIV E S  V EZE Y , Foster, Ivan

A  B IL L

FO R  AN  A C T  E N T IT L E D  

" A n  A c t am end in g  the  p ro g ram  o f e x p lo ra tio n  incen tive c re d its  fo r  a c tiv it ie s  

in v o lv in g  lo ca tab le  o r  leasable m ine ra ls  o r coa l deposits on c e r ta in  la nd  in  the 

sta te ; a nd  p ro v id in g  fo r  an e ffec tive da te ."

B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S ec tio n  1. AS  27.30.010(a) is amended to read:
(a) E xcep t as p ro v id ed  in AS 27.30.012. the [THE] comm issioner shall grant 

to a person described in (d) o f th is section an exp loration incen tive  c red it fo r the 
e lig ib le  costs o f  each o f the fo llo w in g  exp lo ra tion  activ ities that are perfo rm ed on o r 
fo r  the bene fit o f land in the state fo r the purpose o f de te rm in ing the existence, 
location, extent, o r qua lity  o f a locatable or leasable m ineral o r coal deposit, regardless 
o f  whe ther the land is state-owned land:

( 1 )  surveying by geophysica l o r geochem ical methods;
(2) d r il l in g  exp lo ra tion holes;
(3) conducting underground exp lo ra tion;

-1- CSHB 238( )
f/ew Texc U n d e r l i n e d  [DELETED  T S VT  BRACKETED 1



(4) su rfa ce  trench ing and b u lk  sampling; [OR]
(5) geo log ica l m app ing ; o r
(6) pe rfo rm ing  other exp lo ra to ry work, in c lud ing  aeria l pho tographs, 

geo log ica l and geophys ica l logging, sample analysis, and m e ta llu rg ica l testing.
* Sec. 2. AS  27.30 is amended by adding a new section to read:

Sec. 27.30.012. C re d it fo r  c e r ta in  a d d it io n a l m a p p in g  o r  s u rv e y in g  
a c tiv it ie s , (a) F o r the e lig ib le  costs incu rred in conducting geo log ica l m app ing  o r 
geophysica l o r geochem ical surveying when a m in ing operation is not in it ia te d  based 
on that m app ing o r surveying ac tiv ity , an exp lo ration incen tive c red it m ay  not be 
ce rtified  fo r  the e lig ib le  costs o f an exp lo ra tion  ac tiv ity  set out in  AS  27.30 .0 10 (a )(1) 
o r (5)

( 1 )  unless the person requesting the tak ing o f the c re d it has f irs t 
obta ined a de te rm ina tion  that

(A )  the surveying in fo rm a tion  described under 
AS  27.30 .0 10 (a)(1) and the results o f the geological m app ing described under 
AS  27.30.010(a)(5), as appropriate, are o f  value to the state because they do 
not dup lica te ex is ting  data and meet appropriate general o r techn ica l standards 
app licab le to mapping o r surveying o f  state land; the determ ination o f  value to 
the state and o f  compliance w ith  standards under th is subparagraph may be 
made on the basis o f a rev iew  made

( i)  by the department; or
( ii)  at the d iscretion o f the department, by a pro fessional 

geo log is t ce rtified  o r e lig ib le  fo r ce rtifica tion  under AS  08.02.011, 
func tion ing  as a consultant to the department; i f  a rev iew  is to be made 
by a pro fessional geolog ist, the geo log is t must be a person acceptab le 
to bo th  the department and the person requesting the ta k in g  o f the 
c red it, and the geo log is t’ s services shall be retained under a con trac t 
entered in to  by the person requesting the tak ing o f the c re d it tha t is 
approved by the department;

(B ) the surveying in fo rm ation recovered and geological mapping 
obta ined were firs t recovered o r obta ined after the e ffec tive date o f th is A c t or,

WORK DRAFT WORK DRAFT 0-LS0845\K
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i f  ea rlie r f irs t recovered o r obtained, the department determ ines that the value 
o f the da ta 'to  the pub lic is substantial and that the data is spe c ifica lly  e lig ib le  
fo r a c re d it unde r this chapter; and

(C ) the surveying in fo rm a tio n  described under 
AS 27.30 .0 10 (a)(1) and the results o f the geo log ica l m app ing described under 
AS  27.30.010(a)(5) have been made availab le to the p u b lic  o r w il l be made 
ava ilab le  to the pub lic

( i)  by pub lica tion  in a recogn ized pro fessional jo u rn a l 
acceptable to the department;

( ii)  by pub lica tion  by the person seeking the cred it in  a 
m anner and at a price acceptable to the department; or

( i i i )  in  a manner that is o the rw ise  acceptable to the
department; or
(2) if, based on materia l subm itted to the comm issioner, the 

com m iss ione r determ ines that the state w il l not accept the exp lo ra tion  a c tiv ity  data 
obta ined from  the mapp ing o r surveying because that data dup licates exis ting data, 
does no t con fo rm  to appropriate general o r technical standards app licab le to mapping 
o r su rvey ing  o f  state land, does no t com p ly  w ith  the standard o f ( 1 ) (B )  o f th is 
subsection, o r cannot be made available to the pub lic  under ( 1 ) (C )  o f th is subsection.

(b) The deadlines set out in  AS 27.30.020 fo r the subm iss ion o f requests fo r 
an exp lo ra tion  in cen tive  credit, fo r ce rtif ica tio n  o f  expend itu res re la ting to an 
app lica tion  fo r  the cred it, and fo r approva l o r d isapprova l o f  the tak ing o f the cred it 
do not app ly to a c re d it based so le ly on a c tiv ity  that qua lif ie s  fo r  a cred it authorized 
by th is section.

(c) A  c re d it m ay not be
( 1 )  obta ined under th is section fo r e lig ib le  costs that are paid fo r o r 

re im bursed to  the person by the federal governm ent o r the state; o r
(2) applied fo r and obtained under this section fo r e lig ib le  costs that are 

e lig ib le  fo r the c red it authorized by AS 27.30.010, whether o r no t the cred it authorized 
by that section is requested o r whether o r no t the c red it au tho rized by that section is 
denied by the com m iss ione r o r taken by the person.

0-LS0845\K

-3- CSHB 238( )
New  Texc U n d e r l i n e d  (DELETED TE.'<T BRACKETED/



1  * Sec. 3. AS 27.30.030(a) is amended to read:
i •

2 (a) In  a tax year o r roya lty  p aym en t^e rio d , subject to (c) o f this section and
3 the respective lim ita tions o f th is subsection, the person may apply the credit, the ta k ing
4 o f w h ich was approved under AS 27.30.020(2), against
5 ( 1 )  taxes payable by the person
6 (A )  under AS  43.65; application o f the cred it unde r th is
7  subparagraph may not exceed the lesser o f
8 ( i)  50 percent o f  the person ’ s tax l ia b il i ty  unde r
9 AS 43.65 fo r the tax year that is related to p roduction from  the m in in g

10  operation at w h ich  the exp lo ra tion  activ ities occurred, as shown unde r
1 1  (b) o f  th is section; or
12  ( i i)  50 percent o f  the person’ s to ta l tax l ia b il i ty  unde r
13  AS 43.65 fo r the tax year;
14  (B ) under AS  43.20; w hen the c la im  o f  the  c re d it does n o t
15  c o n ta in  e lig ib le  costs o f  su rv e y in g  in fo rm a t io n  desc ribed  u n d e r
16  AS  27.30 .0 10 (a)(1) o r  the re su lts  o f  geo log ica l m a p p in g  desc ribed  u n d e r
1 7  AS 27.30.010(a)(5), o r  when the  c la im  o f the c re d it con ta ins  e lig ib le  costs
18  o f su rve y ing  in fo rm a t io n  described u nd e r AS 27-30.010 fa)fl) o r  th e  re su lts
19  o f  geo log ica l m a p p in g  desc ribed  u nd e r AS 29.30.010(a)f5) a n d  the
20 su rve y in g  in fo rm a t io n  o r re su lts  o f geo log ica l m a p p in g  canno t he c e r t if ie d
2 1 bv  the  com m iss ione r as e lig ib le  costs u nde r AS 27.30.012. application o f  the
22 c red it under th is  subparagraph may not exceed the lesser o f
23 ( i)  an am ount equal to the am ount determ ined unde r
24 (A )( i)  o f  th is oaragraph; o r
25 ( i i)  50 percent o f the person's to ta l tax lia b il i ty  unde r
26 AS 43.20 fo r the tax year; [AND ]
27 (C ) u n d e r AS 43.20: w hen the c la im  o f  the c re d it co n ta in s
28 e lig ib le  costs o f e ith e r s u rv e y in g  in fo rm a t io n  described u n d e r
29 AS 27.30 .0 10 fa )(l) o r  the resu lts  o f geo log ica l m a p p in g  described  u n d e r
30 AS 27.30.010(a)(5) a n d  the s u rv e y in g  in fo rm a t io n  o r  resu lts  o f geo log ica l
3 1  m a p p in g  a re  c e r t if ie d  as e lig ib le  costs bv the  com m iss ione r u n d e r
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AS  27.30.012, a p p lic a t io n  o f the c re d it u nd e r th is  s u b p a ra g ra p h  m av no t
I *

exceed the  g re a te r o f
(i) an am oun t equa l to the am o u n t d e te rm in e d  unde r

(A ) ( i)  o f  th is  p a ra g ra p h ; o r
( ii) 50 percent o f  the person ’s to ta l ta x  l ia b il i ty  unde r

AS  43.20 fo r  the tax vear: and
(2) m ine ra l production roya lty payments payable by the person under 

AS 38.05.135 - 38.05.175 and 38.05.212 for production from  the m in ing  operation at 
w h ich  the exp lo ra tion  activ ities occurred; application o f the cred it under this paragraph 
may no t exceed 50 percent o f the person’s m ineral production ro ya lty  payment lia b ility  
from  the m in in g  ope ra tion  at which the exp lo ra tion activ ities occurred.

* Sec. 4. AS  27.30.030(b) is amended to read:
(b ) I f  the person applies the cred it against the person's tax lia b il ity  under

( a ) ( l ) ( A ) ( i ) 1 [OR] (a ) (0 (B ) ( i) . o r (a ) ( l) (C ) ( i)  o f th is section, the comm iss ioner o f 
revenue sha ll d is a llow  app lication o f the cred it under that p ro v is io n  unless the person 
file s  w ith  the person ’ s tax return an accounting o f the person ’s m in ing  operation 
ac tiv itie s  fo r  each m in in g  operation that is included in the tax re tu rn and as to w h ich 
the c red it is be ing applied. The accounting o f  m in ing  operation activ ities required by 
th is subsection sha ll be made

( 1 )  on a fo rm  prescribed by the Department o f Revenue; on the form , 
the person sha ll

(A )  iden tify  the m in ing operations fo r w h ich  the c red it is
c la im ed ; and

(B ) set out the gross income a ttribu tab le  to the m in ing 
ope ra tions and o ther in fo rm ation about the m in in g  operations that the 
D epa rtm en t o f  Revenue may require;

(2) w ith ou t regard to an exemption to which the person may be entitled 
under AS  43.65.010(a).

* Sec. 5. AS  27.30.050 is amended to read:
Sec. 27.30.050. L im i t  on a pp lic a tio n  o f c r e d i t  (a) T he  g ra n t o f all 

e x p lo ra t io n  in ce n tiv e  c re d its  fo r a m in in g  ope ra tio n  u nd e r AS 27.30.010. in c lu d in g
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c re d its  a u th o r iz e d  b v  AS 27.30.012 fo r  geo log ica l m app ing  o r geophys ica l o r  
geochem ica l s u rve y in g  when a m in in g  o pe ra tio n  is not in it ia te d , made to  a pe rson  
d e sc r ib e d  in  AS  27.30.010(d) m av n o t exceed $20.000.000.

(b ) A n exp lo ra tion  incentive cred it fo r a m in ing operation [M A Y  N O T  
E X C E E D  $20,000,000 AND ] must be app lied w ith in  15 tax years or roya lty  payment 
periods a fte r the tak ing  o f the cred it is approved under AS 27.30.020(2), but the tax 
years o r ro ya lty  payment periods in w h ich  the cred it is applied need not be

( 1 )  the tax year o r ro ya lty  payment period in w h ich the person f irs t 
incu rs l ia b il i ty  fo r payment o f tax or ro ya lty  based on the person’s ac tiv ity  that is the 
basis o f  the c la im  o f the exp lo ra tion incen tive  credit; or

(2) consecutive periods.
* Sec. 6. AS  27.30.090(d) is amended to read;

(a) E xcep t as to  in fo rm a tio n  the  d isc losu re  o f w h ic h  has been a u th o r iz e d  
b v  AS  27.30.Q12. the  [THE] comm iss ioner shall keep the exp lo ration a c tiv ity  data 
p ro v id ed  under AS 27.30.020 con fiden tia l fo r 36 months a fte r receipt by the 
department.

* Sec. 7. AS  27.30.099(2) is amended to read:
(2) "e lig ib le  costs" means a ll expenses in c u r re d  bv a pe rson  

desc ribed  in  AS 27.30.010('d’) in  conduc tin g  geological m ap p in g  o r geophysica l and  
geochem ica l s u rve y in g  w ith o u t rega rd  to  w he th e r a m in in g  ope ra tio n  is in it ia te d  
based on the  m app in g  o r su rve y ing  a c t iv it ie s  and, in a d d it io n . [MEAN ] the costs 
in cu rred  fo r activ ities in  d irect support o f exp lo ra tion ac tiv ity  conducted at the m in ing  
ope ra tion  o f the exp lo ra tion a c tiv ity  fo r the purpose o f de te rm in ing the existence, 
loca tion, extent, o r qua lity  o f a m ineral o r coal deposit; w hen used w ith  re fe rence to 
a c t iv it ie s  in  d ire c t s u p p o rt o f e xp lo ra tio n  a c t iv ity  conduc ted  a t the m in in g  
o p e ra t io n , the term

(A ) includes
(i) the costs o f obta in ing the approvals, permits, licenses, 

and certifica tes fo r an exp lo ra tion  activ ity set out in AS 27.30.010(a) 
[AS 27.30.010(a)(1) - (5 )];

( i i)  d irec t labo r costs and the cost o f benefits fo r
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employees d irec tly  associated w ith w orn described in AS 27.30.010fa) 
TAS 27.30 .0 10 (a)(1) -(5)];

( i ii)  the cost o f  renting o r leasing equipment from  parties 
no t a ff il ia te d  w ith  the person requesting and tak ing  the cred it;

( iv ) the reasonable costs o f  own ing, m a in ta in ing, and 
ope ra ting  equipment;

(v ) insurance and bond prem ium s associated w ith  the 
a c tiv itie s  set ou t in ( i) - ( iv ) o f this subparagraph;

(v i) payments to consultants and independent
con tracto rs; and

(v ii)  the general expense o f opera ting the person ’ s 
business, inc lud ing the costs o f materials and supplies, i f  those expenses 
and costs are d irec tly  a ttribu tab le to the w o rk  described in 
AS  27.30.010(a) [AS 27.30.010(a)(1) - (5)];

(B ) does not include return on investment, insurance o r bond
prem ium s no t covered under (A )(v ) o f this paragraph, o r any o ther expense that 
the person has no t incurred to complete w o rk  described in  AS  27.30.010(a) 
(AS 27.30 .0 10 (a)(1) - (5)];

* Sec. S. AS 17.30.099(3) is amended to read:
(3 ) "exp lo ra tion  ac tiv ity  data" includes, as app licab le,

(A ) a representative skeleton core fo r each hole cored o r a 
represen ta tive set o f cu ttings fo r each hole ro ta ry d rille d ;

(B ) chem ical analytical data, [AND] noninterpretive geophysical 
data, a n d  geo log ica l m a p p in g ;

(C ) aerial photographs o r a topograph ic o r geo log ic map 
show ing  the loca tion o f the d r il l holes, sample locations, or the o ther 
exp lo ra tion  ac tiv ities  undertaken;

* Sec. 9. Th is  A c t is re troactive to January 1, 1997, and applies to ac tiv itie s  that q u a lify  
fo i the exp lo ra tion  incen tive  c red it authorized by AS 27.30.012, added by sec. 2 o f th is A c t, 
that are undertaken a fte r December 31, 1996.

* Sec. 10. T h is  A c t takes e ffe c t immedia te ly under AS 01.10.070(c).
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IN  T H E  LEG IS LA TU R E  O F THE  STATE  OF A L A S K A

T W E N T IE T H  LEG IS LA TU R E  - F IRST SESS ION
B Y

O ffered:
Referred:

Sponsor(s): R E P R E S E N T A T IV E  V E Z E Y

A  BELL  

F O R  A N  A C T  E N T IT L E D  

'A n  A c t am en d in g  the  p ro g ram  o f e xp lo ra tio n  in cen tive  c re d its  fo r  a c tiv it ie s  

n v o lv in g  lo ca ta b le  o r  leasab le m ine ra ls  o r  coal depos its on c e r ta in  la n d  in  the 

ita te ; a nd  p ro v id in g  fo r  an e ffec tive  da te ."

IE  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S ec tion  1. AS  27.30.010(a) is amended to read:
(a) E xce p t as p ro v id e d  in  AS  27.30.012, the [THE] comm iss ioner shall grant 

to a person described in (d) o f th is section an exp lo ra tion  incen tive  c re d it fo r  the 
e lig ib le  costs o f  each o f  the fo llo w in g  exp lo ra tion ac tiv itie s  tha t are pe rfo rm ed  on or 
fo r  the bene fit o f  land in the state fo r the purpose o f d e te rm in irg  the existence, 
loca tion, extent, o r qua lity  o f a locatable o r leasable m inera l o r coal deposit, regardless 
o f  w he the r the land is state-owned land:

( 1 )  survey ing by geophysical o r geochem ica l methods;
(2 ) d r i l l in g  exp lo ra tion holes;
(3) conducting underground exp lo ra tion;
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(4) surface trench ing and b u lk  sampling; [OR]
(5) geo log ica l m app in g ; o r
(6) p e rfo rm in g  other exp lo ra to ry work, in c lu d ing  aeria l photographs, 

g eo lo g ica l and geophys ica l logg ing, sample analysis, and m e ta llu rg ica l testing.
* Sec. 2. AS  27.30 is amended by adding a new section to read:

Sec. 27.30.012. Credit for certain additional mapping or surveying 

activities, (a) F o r the e lig ib le  costs incu rred in  conducting geo log ica l m app ing o r 
geophys ica l and geochem ical surveying when a m in ing operation is not in itia ted based 
on tha t m app ing  o r su rvey ing  ac tiv ity , an exp lo ra tion  incen tive  c red it may no t be 
ce r tif ie d  fo r  the e lig ib le  costs o f an exp lo ra tion ac tiv ity  set ou t in  AS  27.30.010(a)(1) 
o r (5 )

( 1 )  unless the person requesting the tak ing  o f  the c red it has f irs t 
ob ta ined  a de te rm ina tion  that

(A )  the survey ing in fo rm a tio n  described under 
AS  27.30 .0 10 (a)(1) and the results o f the geo log ica l m app ing described under 
AS  27.30.010(a)(5), as appropriate, are o f value to the state because they do 
no t dup lica te  ex is ting  data and meet appropriate general o r technica l standards 
app licab le  to mapp ing o r surveying o f  state land; the dete rm ina tion o f value to 
the state and o f  com p liance w ith  standards under th is subparagraph may be 
made on the basis o f  a rev iew  by

( i)  the department; or
( i i)  a pro fessional geo log is t c e rtif ie d  o r e lig ib le  fo r 

c e rtif ic a tio n  under AS  08.02.011, fu n c tio n in g  as a consu ltan t to the 
department, whose services have been retained by the person requesting 
the ta k ing  o f the credit;

(B ) the surveying in fo rm ation recovered and geological mapping 
obta ined were f irs t recovered o r obtained after the e ffec tive date o f  th is A c t or, 
i f  ea rlie r f irs t recovered o r obtained, the department determ ines tha t the value 
o f  the data to the pub lic  is substantia l and that the data is spe c ifica lly  e lig ib le  
fo r  a c re d it under th is chapter; and

(C ) the survey ing in fo rm a tio n  described under
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AS 27.30.010(a)(1) and the results o f the geo log ica l m app ing described under 
AS  27.30.010(a)(5) have been made ava ilab le  to  the p ub lic  o r w i l l  be made 
ava ilab le to the pub lic

( i)  by pub lica tion  in  a recognized pro fessiona l jo u rn a l 
acceptable to the department;

( i i)  by pub lica tion  by the person seeking the c red it in  a 
manner and at a price acceptable to the departmen :; o r

( i i i )  in  a manner that is o th e rw iie  acceptable to  the
department; o r
(2) if, based on materia l subm itted to the comm issioner, the 

com m iss ione r determ ines that the state w il l no t accept the exp lo ra tion  a c tiv ity  data 
ob ta ined  from  the m app ing o r su rvey ing because that data duplicates e x is ting  data, 
does no t con fo rm  to appropriate general o r technical standards app licab le to m app ing 
o r su rvey ing  o f  state land, does no t com p ly  w ith  the standard o f ( 1 ) (B )  o f  th is 
subsection, o r cannot be made availab le to the pub lic  under ( 1 ) (C ) o f th is subsection,

(b) A  c red it m ay not be obtained under th is section fo r e lig ib le  costs tha t are
( 1 )  pa id fo r o r reimbursed to the person by the federa l gove rnm ent o r

the state; o r
(2) e lig ib le  fo r the cred it authorized by AS 27.30.010, w he the r o r no t 

the c re d it au thorized by that section is requested o r whe ther o r no t the c re d it 
au tho rized  by that section is denied by the com m iss ione r o r taken by the person.

* Sec. 3. AS  27.30.020 is amended to read:
Sec. 27.30.020. P ro cedu re  fo r  reques tin g  m d  ta k in g  the  c re d it. T o  obta in 

the c re d it authorized by th is chapter,
( 1 )  a person shall subm it a request fo r the c red it as fo llow s:

(A ) the person shall subm it a request and a statement o f  
expend itu res fo r the previous calendar year no t la te r than 60 days a fte r the 
close o f  that calendar year; how eve r, i f  a re que s t fo r  th e  c re d it is based 
so le ly  on a c t iv i ty  th a t m a y  q u a li fy  f o r  the  c re d it u n d e r AS  27.30.012, th e  
d ead lin e  set o u t in  th is  s u b p a ra g ra p h  does n o t a n n lv :

(B ) the request must
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(i) describe the w o rk  accomplished during the previous 
year, the number o f  employees, and the names and num ber o f  
consultants; and

( ii)  p rov ide  a detailed lis t o r ledger o f expenditures o f 
the accomplishments described in (i) o f  th is subparagraph and a lis t o f  
exp lo ration ac tiv ity  data tha t in the fu tu re w il l be made available to the 
comm iss ioner under (2 )(A ) o f th is section;

(C) the person subm itting  the request is not required to transm it 
copies o f  receipts w ith  the request, but the statement o f  expenditures is subject 
to aud it in the d iscretion o f the comm issioner;

(D ) i f  the comm iss ioner determ ines to aud it the statement o f  
expenditures, the comm issioner may require the person subm itting the request 
to ju s t i fy  c la im s o f expenditures w ith  receipts and o ther re liab le  in fo rm a tion ;

(E) the comm issioner shall respond to the request by September 
30 by ce rtify in g  o r not c e r t ify in g  the person’ s expenditures; i f  the 
comm iss ioner

( i) does not ce rtify  expenditures, the comm issioner shall 
state the reasons fo r den ia l o f ce itif ic a tio n  and g ive the person m ak ing 
the request an oppo rtun ity  to correct any prob lems o r to p rov ide 
add itiona l in fo rm ation;

( ii) certifies expenditures, the comm issioner shall specify 
the exp lo ra tion  ac tiv ity  data requirements fo r that year tha t must be 
presented to the department at the tim e o f  the tak ing  o f the credit;

(F) i f  the comm issioner neither certifies nor denies ce rtifica tion  
o f expenditures by September 30, the expenditures are ce rtified  as subm itted;

(2) the person whose expenditures have been ce rtified  under ( 1 )  o f th is 
subsection may thereafter request the tak ing  o f the cred it fo r the ce rtified  expenditures 
as fo llow s:

(A ) the person shall de live r to the comm issioner the exp loration 
a c tiv ity  data iden tified  by the comm issioner under ( l) (E ) ( i i)  o f this section, and 
shall request the comm iss ioner’ s approval o f the tak ing o f the cred it;
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, (B ) the com m iss ione r shall approve o r disapprove the taking o f  
the cred it w ith in  s ix months a fte r rece ip t o f the request fo r tak ing o f  the cred it; 
i f  the

( i)  e xp lo ra tio n  a c tiv ity  data com p lies w ith  the 
requ irem ents id e n tif ie d  by the comm iss ioner under ( l ) (E ) ( i i)  o f th is 
section, the com m iss ione r sha ll approve the tak ing o f  the cred it;

( i i )  request is disapproved, the comm issioner shall state 
the reasons fo r d isapp rova l and o ffe r the person seeking to take the 
c red it an oppo rtun ity  to  co rrec t any prob lems or to p rov ide add itiona l 
exp lo ra tion  a c tiv ity  data o r o ther in fo rm a tion ;

(C.) i f  the com m iss ione r neither approves no r disapproves the 
request to take the c red it w ith in  s ix months a fte r subm ission o f the request, the 
ta k ing  o f the c red it is approved.

* See. 4. AS  27.30.030(a) is amended to read:
(a) In  a tax year o r ro ya lty  paym en t period, subiect to (c) o f  th is section and 

the respective lim ita tions o f th is subsection, the person may apply the credit, the tak ing 
o f  w h ich  was approved under A S  27.30.020(2), against

( 1 )  taxes payable by the person
(A ) unde r AS  43.65; app lica tion o f the cred it under this 

subparagraph may no t exceed the lesser o f
( i)  50 percent o f the person’s tax l ia b il i ty  under

AS  43.65 fo r the tax yea r that is related to p roduction from  the m in ing
operation at w h ich  the exp lo ra tio n  ac tiv ities occurred, as shown under
(b) o f  th is section; o r

( i i)  50 percent o f the person’ s to ta l tax lia b il i ty  under 
AS 43.65 fo r the tax year;

(B ) under A S  43.20; when the claim  of the credit does not

contain eligible costs o f surveying information described under

A S 27.30.010fa)fin o r the results o f geological mapping described under 

A S  27.30.010fa)f5'). or when the claim  of the credit contains eligible costs 

o f surveying information described under A S  27.30.010(31(1) o r the results
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J o f  geo log ica l m a p p in g  desc ribed  t in d e r AS  29.30.010(a)(5) a n d  th e
2 su rv e y in g  in fo rm a tio n  o r  resu lts  o f  geo log ica l m a p p in g  canno t be c e r t if ie d
3 bv th e  com m iss ione r as e lig ib le  costs u n d e r AS  27.30.012. app lication o f the
4 c re d it under th is subparagraph may no t exceed the lesser o f
5 ( i)  an am ount equal to the amount determ ined under
6 (A ) ( i)  o f  th is paragraph; o r
7  ( i i)  50 percent o f  the person ’ s to ta l tax l ia b i l i ty  under
8 AS 43.20 fo r the tax year; [AND ]
9 (C ) u n d e r AS 43.20: w hen the  c la im  o f  th e  c re d it con ta in s

10 e lig ib le  costs o f  e ith e r s u rv e y in g  in fo rm a t io n  desc ribed  u n d e r
1 1  AS  27.30 .0 10 (a)(1) o r  the re su lts  o f  geo log ica l m a p p in g  desc ribed  u n d e r
12  AS  27.30.010(a)(5) and the s u rv e y in g  in fo rm a t io n  o r re su lts  o f  geo log ica l
13  m a p p in g  a re  c e r t if ie d  as e lig ib le  costs b v  th e  com m iss io n e r u n d e r
14 AS  27.30.012. a p p lic a tio n  o f th e  c re d it  u n d e r th is  s u b p a ra g ra p h  m a v  n o t
15  exceed the  g re a te r o f
16  (1) an am o u n t equa l to  the  am o u n t d e te rm in e d  unde r
1 7  (A ) ( i)  o f  th is  p a ra g ra p h : o r
18  ( ii) 50 pe rcen t o f  the pe rson ’s * jfa l ta x  l ia b i l i ty  u n d e r
19  AS  43.20 fo r  the ta x  ye a r: a n d
20 (2) m inera l production ro ya lty  payments payable by  the person under
2 1 AS 38.05.135 - 38.05.175 and 38.05.212 fo r p roduction from  the m in ing  opera tion at
22 w h ich  the exp lo ra tion activ ities occurred; app lication o f the cred it under th is paragraph
23 may no t exceed 50 percent o f the person’ s m inera l p roduction ro ya lty  payment lia b il ity
24 from  the m in in g  opera tion at w h ich the exp lo ra tion  a c tiv itie s  occurred.
25 * Sec. 5. AS  27.30.030(b) is amended to read:
26 (b ) I f  the person applies the c red it against the person's tax l ia b il i ty  under
27 ( a ) ( l ) ( A ) ( i ) j [OR] (a ) ( l) (B ) f i ) . o r  ( a ) ( l ) (C ) f i )  o f th is section, the com m iss ione r o f
28 revenue shall d isa llow  app lication o f the cred it under that p rov is ion  unless the person
29 file s  w ith  the person’ s tax return an accounting o f the person ’ s m in in g  operation
30 activ ities  fo r each m in ing  operation tha t is inc luded in the tax re tu rn and as to w h ich
3 1 the c re d it is being applied. The accounting o f  m in ing operation ac tiv ities  required by
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18
19
20
2 1
22
23
24
25
26
27
2S
29
30
3 1

th is  subsection sha lj be made
( 1 )  on a fo rm  prescribed by the Departm ent o f Revenue; on the form , 

the person shall
(A ) id en tify  the m in ing  operations fo r w h ich  the c red it is

c laimed; and
(B ) set out the gross income a ttribu tab le  to the m in in g  

operations and other in fo rm a tio n  about the m in in g  opera tions that the 
Departm ent o f  Revenue may require;

(2) w ithou t regard to an exemption to which the person may be entitled 
unde r AS  43.65.010(a).

* Sec. 6. AS  27.30.050 is amended to read:
Sec. 27.30.050. L im i t  on a p p lic a t io n  o f c r e d i t  (a) T he  g ia n t o f  a ll 

e x p lo ra t io n  in cen tive  c red its  fo r  a m in in g  ope ra tio n  u n d e r AS 27.30.010, in c lu d in g  
c re d its  a u th o r iz e d  bv AS  27.30.012 fo r  geo log ica l m a p p in g  o r  geophys ica l o r 
geochem ica l su rve y in g  when a m in in g  ope ra tio n  is n o t in it ia te d , made to  a person 
d e sc r ib e d  in  AS  27.30.010(d) m a v  n o t exceed $20.000,000.

(b ) A n  exp lo ra tion  incen tive cred it fo r a m in ing  opera tion [M A Y  N O T  
E X C E E D  $20,000,000 AND ] must be applied w ith in  15 tax years o r ro ya lty  payment 
periods a fte r the ta k ing  o f  the c red it is approved under AS 27.30.020(2), but the tax 
years o r roya lty  paym ent periods in w h ich  the cred it is app lied need not be

( 1 )  the tax year o r ro ya lty  payment pe riod in w h ich  the person firs t 
incu rs lia b il ity  fo r paym ent o f tax or ro ya lty  based on the person’ s a c tiv ity  that is the 
basis o f the c la im  o f  the exp lo ra tion  incen tive  credit; o r

(2) consecutive periods.
* Sec. 7. A S  27.30.090(a) is amended to read:

(a) E xce p t as to  in fo rm a tio n  the  d isc losu re  o f w h ic h  has been a u th o r iz e d  
b v  AS  27.30.012. th e  [THE] comm iss ioner shall keep the exp lo ra tion  a c tiv ity  data 
p ro v id e d  under AS  27.30.020 con fiden tia l fo r 36 months a fte r rece ip t by the 
department.

* Sec. 8. AS  27.30.099(2) is amended to read:
(2) "e lig ib le  costs" means a l l expenses in c u r re d  h v  a person
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1
2
3
4
5
6
7
8
9

10
1 1
12
13
14
1 5
16
1 7
18
19
20
2 1
22
23
24
25
26
27

desc ribed  in  AS  27.30.010(d) in  condu c tin g  geo log ica l m a p p in g  o r  geophys ica l and

W O RK D R A F T  W O RK D R A F T  0-LS0845VF

geochem ica l su rve y in g  w ith o u t re g a rd  to  w he th e r a m in in g  o p e ra tio n  is in it ia te d  
based on the  m a p p in g  o r  su rv e y in g  a c t iv it ie s  and, in  a d d it io n . [M E AN ] the costs 
incu rred  fo r ac tiv ities  in d irec t support o f  exp lo ra tion a c tiv ity  conducted at the m in in g  
ope ra tion  o f the exp lo ra tion  a c tiv ity  fo r  the purpose o f  d e te rm in ing  the existence, 
loca tion, extent, or qua lity  o f  a m inera l o r coal deposit; w hen  used w ith  re fe rence  to 
a c t iv it ie s  in  d ire c t s u p p o r t o f e x p lo ra t io n  a c t iv ity  con d u c te d  a t th e  m in in g  
o p e ra tio n , the term

(A ) includes
(i) the costs o f obta in ing the approvals, perm its, licenses, 

and ce rtifica tes fo r an e xp lo ra tion  a c tiv ity  set ou t in  AS  27.30.010(a) 
[AS 27.30 .010 (a)(1) - (5)];

( i i)  d irec t labo r costs and the cost o f bene fits fo r 
employees d ire c tly  associated w ith  w o rk  described in  AS 27.30.010(a) 
[AS 27.30 .010 (a)(1) - (5)];

( i ii)  the cost o f ren ting o r leasing equipment from  parties 
no t a ffilia te d  w ith  the person requesting and ta k in g  the cred it;

( iv ) the reasonable costs o f  ow n ing , m a in ta in ing, and 
opera ting equipment;

(v) insurance and bond p rem ium s associated w ith  the 
ac tiv itie s  set out in ( i)  - ( iv )  o f  th is  subparagraph;

(v i) payments to consu ltan ts and independent
contractors; and

( v ii)  the general expense o f  ope ra ting  the person ’ s 
business, inc lud ing the costs o f materia ls and supplies, i f  those expenses 
and costs are d ire c tly  a ttribu tab le  to the w o rk  described in 
AS  27.30.010(a) [AS 27.30 .0 10 (a)(1) - (5)];

(B ) does no t in c lude  re tu rn on investment, insurance o r bond 
prem ium s no t covered under (A )(v ) o f th is paragraph, o r any other expense that 
the person has not incurred to com p le te  w o rk  described in  AS  27.30.010(a) 
[AS 27.30 .0 10 (a)(1) - (5)];

: S H B  238( ) -8 -
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* Sec. 9. AS 27.30.099(3) is amended to  read:
(3) "exp lo ra tion a c tiv ity  data" includes, as app licab le,

(A ) a representative skeleton core fo r  each hole cored o r a 
representative set o f cuttings fo r each ho le ro ta ry d rille d ;

(B ) chem ical analytica l dataj [AND ] non in terpretive geophysical 
data, a n d  geo log ica l m a p p in g :

(C) aeria l photographs o r a topog raph ic o r geo log ic map 
show ing  the location o f the d r i l l holes, sample locations, o r the o the r 
exp lo ra tion  activ ities undertaken;

* Sec. 10. T h is  A c t is retroactive to January 1, 1997, and applies to  activ ities that q u a lify  
fo r  the e xp lo ra tion  incen tive  cred it authorized by AS  27.30 tha t are undertaken a fte r 
D ecem ber 3 1, 1996.

* Sec. 11. Th is  A c t takes e ffect imm ed ia te ly  under AS  01.10.070(c).
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D e p a r tm e n t  of N a tu ra l  R esources

P r e l i m i n a r y  A n a l y s i s  o f  H B  238 

by
D iv is io n  o f  G eo log ica l and G eophys ica l S u rveys

Th is  analysis addresses the financial im plication o f implem enting the state’s receipt and a rch iv ing  o f  
m ineral-re lated geologic data from  private companies seeking to earn a mineral exploration incentive tax 
credit.

The concept o f  acquiring m ineral exploration data on Alaskan lands in exchange fo r a corporate tax credit 
is certa in ly  w orthy o f  serious consideration. It offers a means o f  bu ild ing  an in-state m inerals-related 
database at a more rapid rate than can be achieved by the state alone. I f  done correctly, these data w ou ld  
provide a valuable and grow ing incentive to future exploration ventures in Alaska.

To be o f any value to the state o f A laska or to future private sector m in ing  ventures, the geologic data 
submitted fo r the tax credit w ould have to be tim ely, o f  suitable quality, and system atically organized and 
preserved. The archive system w ould have to a llow  for convenient pub lic  access at nom inal cost to the 
public. I f  not maintained, the data submitted w ould soon be worthless. On the other hand, i f  adequately 
supported the database created w ould  continua lly grow in value and could m ateria lly contribute to the 
creation o f  new employment opportunities throughout the state.

House B ill 238 w ill result in the annual submittal o f a s ign ificant num ber o f maps, cross-sections, d r ill 
logs, geochemical analyses, airphotos, and geological repons to DNR. A t a m inim um , these materials w ill 
have to be audited to determine whether they qua lify  fo r acceptance as a basis fo r establishing a m ineral 
exploration tax credit. Such an audit is not a tr iv ia l exercise. It requires the attention o f  an experienced 
professional geologist.

In 1996 there were 52 major m ineral exploration programs active in Alaska and scores o f  small scale 
prospecting efforts that could qualify ’ fo r the HB238 incentive tax credit. Disregarding the prospector-scale 
efforts, the 52 m ajor programs represent the generation o f  a m u lti-m illio n  do lla r volum e o f  data. In 
practice, a large portion o f that data volum e w ould have to be audited, organized, and entered in to  an active 
database each year. Thereafter, there w ould  be a continually grow ing volum e o f  data to be active ly 
maintained so that it is readily accessible to the public throughout Alaska.

In 1947 the province o f  British C olum bia started a s im ilar but less ambitious mineral property' database. 
The ir system is s till in use today and s im ila r systems have been created in the other provinces o f  Canada. 
The B ritish  C olum bia system requires companies or ind iv iduals to file  an annual property report or pay 
$200 per cla im  fo r a ll mineral properties held in good standing. Actual data, maps, d r ill logs, etc. are 
optional. The annual reports usually are between 10-15 type-written pages. T he ir data base consists o f  
recording the ava ilab ility  o f  these documents in a PC database, extracting some specific in form ation into 
the database, and m ic ro film ing  the volunteered maps and d r ill logs. Newfoundland has a s im ilar system but 
requires that the reports be filed in d ig ita l computer format.

B ritish  Colum bia is m aintaining a s ign ifican tly  simpler system o f  p riva te ly  contributed data than what w il l  
result from  HB238. Nevertheless, the annual maintenance o f  the ir system requires1 :

1 D r. Ron Smyth, D irector and C h ie f Geologist, Geological Survey Branch, B ritish  Colum bia D iv is ion  o f 
Energy and M ines



1. O ne fu ll tim e p ro fessio n al g e o lo g ist auditor dedicated to exa m in in g  the reports an d data to determ ine 

w hether they m eet the m in im u m  requirem ents fo r acceptance

2. T w o  fu ll tim e p ro fessio n a l g e o lo g ists dedicated to o rg an iz in g , and arch ivin g  the reports and 

g e o lo g ica l data -  in clu d in g  m a in ta in in g  the P C -b a se d  database

3. A  quarter to h a lf-t im e  syste m  a n alyst dedicated to m a in ta in in g  the P C -c o m p u te r database system

4. A  co n tractor w ho m ic ro film s  th e m aps and reports.

O ne can debate w hether m ore or fe w e r reso urces w ou ld  be needed to im plem ent the re v ie w , acceptance 

and a rc h iv in g  o f  the data that w ill  be subm itted as a resu lt o f  H B  238. A s a first a p p ro x im a tio n , how ever, it 

is  reason ab le to expect that the fe w e r p roperties in A la sk a  v e rsu s B ritish  C o lu m b ia  is  offset b y  the m ore 

v o lu m in o u s, non-standard , and th erefo re m o re  co stly , data that w ill have to be evalu ated  or p ro cessed  by 

D N R  as a resu lt o f  H B  238. O ne can  a lso  debate w hether the private sector can im p lem e n t the system  m ore 

co st e f fe c t iv e ly  than can D N R . S o m e w h ere , how ever, fu n d in g  is  going to have to be m ad e a v a ila b le  to 

su sta in  som ething lik e  the ab o ve ro ste r o f  resources. So m e  o f  those resources m ust be in D N R  even i f  the

m ajo rity ' o f  them are em bodied in ou tsid e  contractors. F ro m  a fisca l standpoint th is is  m e re ly  a sh ift from

the 1 0 0 -lin e  to the 3 0 0 -lin e .

A  d ire ct c o rp o ra tio n -io -p u b lic  at larg e transfer o f  data is  p ro b a b ly  an unw orkable m o d e l. Th e m in e ra l- 

’■elated g eo lo g ica l and g eo p h ysica l data base im p lied  in H B 2 3 8  has value only i f  it is  c o n sis te n tly  updated 

and p reserved  in a w a y  that the in fo rm ation  is  e a sily  a c c e ss ib le  to the p u blic C o rp o ra tio n s and sm a ll 

m in in g  co m p an ies a lik e  are ep h em eral en tities in this state: co m p a n ie s leave the state, co m p a n ie s cease to 

e x ist, m a n y co m p a n ie s are sin g le  ven ture p ro m otion s, co m p a n ie s m erge. When any o f  these th in g s happen 

w ho does the p u b lic  ru m  to? W h o d oes the state hold acco u n tab le? It a lso  is hard to b e lie v e  that the p u b lic 

at larg e w ould  be v e ry  sa tisfied  w ith having to v is it  in d iv id u a l co m p an ies all o v e r A la s k a  to a cq u ire  the 

re lea sed  data. How  w ould anyone k n o w  what w as av a ila b le  and from  w hom ? How' w o u ld  they deal w'ith 

out o f  state co m p a n ie s?  W hat w ould  guarantee the long term  preservation  o f  the data the state had given a 

cred it fo r?

T h e se  co n cern s ra ise the point that the entire concept o f  g iv in g  a tax cred it for data su b m itta ls is  only 

v ia b le  i f  the state, itse lf, m akes a long term  co m m itm en t to p ro vid e  the resources necessary to p reserve, 

m a in ta in , and update the database.
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A p ril 17 ,19 9 7

Honorable A1 Vczcy 
Alaska State House 
Capitol Building 
Juneau. AK 99801

RE House Bill 238. Amending Exploration Incentive Credits 

Dear Representative Vczcy,

We are writing in support o f  your recently introduced I louse Bill 238 that would amend the 
statute regarding exploration investment incentive credits We feel that HB-238 would be 
complementary both to (he existing incentive program and to the state's on-going investments in 
minerals data collection

HB*238 addresses a perplexing question that has been discussed for many years within the 
mining industry That is. many companies have made investments to collect data about the 
mineral resources of the state and then, for various reasons, have not continued with the projects. 
The data generated is proprietary and because it may be of value in the flmjrc. it is kepi 
confidential within that company. This bill w»il provide an incentive for companies to release 
the information and would provide a mechanism so the data would become available to the 
public. The cost to the state in the form of a tax credit would be significantly less than the cost 
for the DNR Division of Geologic & Geophysical Surveys to obtain the same data using its 
personnel. Also, the reloasc of the data would create new interest and encourage investment in 
Alaska by other companies.

We see several challenges that need to be addressed and thought through to make this type of a 
program work effectively. One item is to insure that data submitted for a credit is of value to the 
state. Data that (he state already has should not qualify unless it brings something new to light.
A second  item concerns the quality , format, detail (spacing  o f  data  points),  etc o f  the data 
A n o th e r  issuo is to Insure that the  final da ta  package for use by the public  will be  o f  the  sam e 
quality  as  ex is ting  D G G S m ateria ls

We have read the bill but have not studied it in sufficient detail to know if  these issues arc 
addressed We do not see these points as problems hut rather as issues that need careful review 
and consideration. The curaent exploration investment credit program, which you sponsored 
with Representative Foster, has been a groat success and at vory little cost to the state That 
success is due to the fact that induil/y. the sponsors, and DNR worked together on the bill for 
several months to insure that all the relevant questions were addressed
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We woutd propose that thu  u m c  approach be taken with HB-238 Specifically, wc suggest that 
over tho up-coming summer and Tall, wo work together with DNft to evaluate the bill and the 
issues noted above in-depth and then be prepared to move forward with this bill in the Second 
Session of the 20th Legislature.

Thank you for introducing HB-238. We believe it has tremendous potential and look forward to 
seeing this bill become an added incentive for companies to invest end create additional new 
jobs in Alaska.

Steven C. Borell, P E 
Executive Director

cc. Commissioner John Shrvcly
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April 30, 1997

Honorable A1 Vczcy 
Alaska State House 
Capitol Building 
Juneau, AK 99801

RE. I louse Bill 238, Amending Exploration Incentive Credits 

Dear Representative Vezcy.

We are reviewing the Committee Substitute for your House Bill 238, CSI lB -238() version T " ,  
that would amend the statute regarding exploration incentive credits We appreciate your efforts 
to incorporate comments from our letter o f  April 17, 1997.

We arc still reviewing the CS in detail but have some initial comments that we felt should be 
raised. An over riding request by several persons I have talked to about this bill is that nothing be 
done that could complicate the existing statute for either the public or the State During our 
review it became apparent that many of the questions we were seeing could be answered better if 
HB-238 was a stand-alone statute, with possibly some references to the existing statute, rather 
than an amendment o f  the existing statute

It is also apparent that some of the underlying principles o f  the existing exploration incentive 
authorized by AS 27.30 arc dillereni than those contemplated in HB-238 and that the opportunity 
for misunderstanding by the industry and the state is significantly greater. The common principles 
for both bills include encouraging mineral investment that will create new jobs Principles o f  the 
existing statute include raw data only, not inlet pretation, tied to a specific mire, clearly defined 
cut-off point to insure that mine development or operating costs were not included, defined 
maximum credit per mine When combined, these aspects result in a narrowly focused bill \v:lh 
clear sidc-bonrds

Conversely. HB-238 has a much broader application and its principles are get what is otherwise 
proprietary raw data into public domain, gel what is otherwise proprietary interpretation 
(geologic maps) into public domain, co\crs both new and previously collected data and 
interpretation. To make this work effectively and ensure needed side-boards the challenge will be 
to: insure quality o f  data 3nd interpretation, get data and interpretation in common, usable, and 
reproducible form (i e the same form as DGGS now sells to the public), insure material is not a 
duplication, insure material is not data tied to a mine, include procedures to insure that the 
difficulty and cost to administer the incentive is minimized



Ano th e r fa c to r a ffe c tin g  HB-238 is ‘that ITB-46 needs to pass and become law  so we know  exactly 
how  to re fe rence the ex is ting  statu te HB-46 contains changes to  when the app lica tio n  must/can 
be filed, n fee requ irem en t, etc The need fo r I IB-46 to be in statute applies equa lly to  amending 
the s ta tu te o r to  add ing a new stand-alone portion

As noted in o u r p rev ious le tte r, the success o f  the current exp lo ra tion incen tive  cred it p rog ram  is 
due in pa rt to  the fact that the b ill was thorough ly reviewed over a period o f  several m onths and 
th is insured that all the relevant questions were addressed We w ou ld  like  to  suggest that once 
the cu rren t session o f  the Leg is la tu re  is adjourned DNR, DOR, A M A  (T  C ra ffo rd , D .M anzc i &  
myselQ, the  C ounc il o f  AJaska Producers, and you get on a te leconference and con tinue deta iled 
rev iew  o f  the b ill. T h is  fo rm  o f  g roup  review is the most e ffective way to  w o rk  th rough the 
questions that a rc  be ing raised

Thank you  fo r y o u r cons idera tion o f  these items

S incerely,

Steven C  B o re ll, P.F. 
E xecu tive  D ire c to r

cc: C om m iss ione r John Shive ly



D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

P re lim in a ry  A n a ly s is  o f  H B  238

by

Division o f  Mining and Water Management 
and

Division o f Geological and Geophysical Surveys 

A p r il 17, 1997

The ove ra ll concept o f  increasing the basic geo log ica l survey data in A laska, regardless 
o f  land ownersh ip, ava ilab le to the pub lic  has merit.

Several items o f  how  H B  238 w ou ld  w o rk  are not clear. A cco rd in g ly , the tw o  D iv is io n s  
o f  the Department o f  N a tu ra l Resources are no t ye t able to  m ean in g fu lly  recommend a 
pos ition to the Department on the specifics o f  H B  238 in  its  present fo rm  o r the poten tia l 
costs to the Department o f  N atu ra l Resources i f  im p lem en ted in its  present fo rm .

Areas where there is a degree o f  uncerta in ty inc lude the fo llo w in g :

a. When does the data fo r a m ine ra l p rope rty o r area that does not o the rw ise  q u a lify  
fo r the exp lo ra tion  incen tive c red it become stale?

b. I lo w  are data that dup licates in fo rm a tio n  a lready ava ilab le  to the pub lic  in  pa rt o r 
in tota l to be credited?

c. I lo w  is th is new  c red it to be considered when it in vo lves a m ine ra l p rope rty  that 
subsequently qua lifies fo r the ex is ting  exp lo ra tion  incen tive  c red it program , and is part o f  
the ex is ting  $20 m ill io n  cap?

d. What is the standard o f  pub lic  a va ila b ility—a pro fessional pub lica tion , a d ra ft 
report on f ile  in a com pany o ffic e  in A laska o r elsewhere, a report on f i le  w ith  the 
D iv is io n  o f  Geologica l and G eophys ica l Surveys, and o the r related questions about 
ava ila b ility?

e. I lo w  are the new cred its that are to ta lly  o r p a rtia lly  developed w ith  federa l, stale, 
or o ther pub lic  fund ing to  he treated?

f. What is the standard fo r de te rm in ing  w he the r the e lig ib le  costs in  the new  c red it 
are reasonable?



g. A pp lica tions fo r the ex is tin g  exp lo ra tion  incen tive  c red it program  over the past 
tw o  years in vo lve  139 in d iv id u a l m ine ra l properties fo r a to ta l expenditu re o f  about $50 
m illio n . The supporting in fo rm a tio n  w ith  these app lica tions suggest that up to  $37 
m il l io n  m ig h t be an “ e lig ib le  cost”  under the HB  238 i f  none ever resulted in  a p roduc ing  
m ine. Is the in tent o f  the Leg is la tu re?

• C lose w o rk in g  re la tionsh ips were deve loped between the Leg is la ture, m in ing  indus try ,
A tto rney Genera l’ s O ffice , Departm ent o f  Revenue and Departm ent o f  Natu ra l Resources 
du ring  the considera tion o f  the E xp lo ra tion  Incentives C red it A c t (AS  27.30) in  the last 
Leg is lature. Those w o rk ing  re la tionsh ips have continued as a Departm ent fo rm  fo r f i l in g  
app lica tions fo r exp lo ra tion  cred its was prepared and then rev iewed a fte r the f irs t yea r o f  
use. These same re la tionsh ips led to proposed amendments to the parent p rogram  in  th is 
Leg is la tu re w ith  the in tro duc tio n  o f  H B  173 by Representative Foster and its subsequent 
in co rpora tion  in to  HB 46 (Representatives K e lly  and The riau lt) in  the Senate Resources 
Comm ittee w ith  the fu ll support and encouragement by the A dm in is tra tion .

Recommendation: Use the ex is ting  s takeho lder re la tionsh ips to ( 1 )  respond to the questions 
about how  the in ten t o f  H B  238 can be e ffe c tive ly  implemented and, as appropriate, (2 ) deve lop 
spec ific amendments to H B  238. T h is  can take place over the summer w ith  amendments 
developed w ith  the sponsor p rio r to the next session. A t that tim e the A dm in is tra tion , sponsor, 
and m in ing  industry' can be in a pos itio n  to deve lop consensus to the m ax im um  extent poss ib le  
and fo r a ll to  understand the ra tiona le on any differences.
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ALASKA STATE LEGISLATURE

House of Representatives 
Special Committee on Fisheries

SPONSOR STATEMENT 
HB 243

Under terms of the Act by which the state's 1992 subsistence law was enacted 
(Sec. 3, CH.1, SSSLA 1992), the 1992 law will be repealed on October 1,1997. It 
will then be replaced by its predecessor, the 1986 subsistence law. This 
"sunset" provision was premised on the expectation that the legislature 
would consider reinstating the 1992 law following a review by the Governor.

Although there are many similarities between the 1986 and the 1992 versions 
of Alaska's subsistence law, there are some significant differences which favor 
the 1992 law.

First, the 1992 law incorporates the concept of "nonsubsistence areas" which 
was recently upheld by the Alaska Supreme Court. These are areas or 
communities where dependence on subsistence is not a principal 
characteristic of the economy, culture and way of life of the community or 
area, as determined by the Boards of Fisheries and Game based on several 
specific criteria. This allows the Boards the identify places such as the 
Anchorage bowl or parts of the Kenai Peninsula where the subsistence 
priority does not apply.

A second major advantage of the 1992 law is its definition of "customary and 
traditional", "customary trade" and "reasonable opportunity". These 
definitions are lacking in the 1986 law and hence are a continuous focus of 
controversy and litigation, the definitions in the 1992 law recognize prior 
interpretations of the Boards and give them latitude to further refine those 
definitions. The definition of "customary trade" and its legislative history 
clarify that trade is noncommercial and also requires the Boards to identify 
and provide for those trades.

Another advantage of maintaining the 1992 law is that all Board regulations 
will remain intact If the law is allowed to sunset, the Boards will be required
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to review all regulations for consistency with the 1986 subsistence law. In 
1989, the rural preference in the 1986 law was deemed unconstitutional by 
Alaska Supreme Court in McDowell v. Alaska. Reviewing and rewritting 
current subsistence regulations would be a time-consuming, expensive 
process that will disrupt the Boards' regulatory meetings and create public 
confusion. This disruption should not occur until the legislature decides 
that it prefers to return to the provisions of the 1986 law.

In sum, the clarifying definitions alone make the 1992 law an improvement 
over the 1986 law. Reverting to the 1986 law will be costly to the state and its 
citizens, both in terms of money and public confusion, and will serve no 
purpose. HB 243 should be passed to simply extend the state's 1992 
subsistence law.



H o w  A l a s k a ' s  S u b s i s t e n c e  L a w  i s  W o r k i n g :  
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The A laska  D epartm ent of  Fish and G am e conducts all program s and activities free from discrim ination 
on the basis o f sex, color, race, religion, national origin, age, m arita l status, pregnancy, parenthood, or 
disability. For inform ation on alternative formats available fo r th is and other departm ent publications, 
please contact the department AD A Coordinator at (voice) 907-465-4120, (TDD) 1-800-478-3648 or (FAX) 
907-586-6595. Any person who believes s/he has been discrim inated against should w rite to: ADF&G, 
P.O. Box 25526, Juneau, A laska 99e02-5526; or O.E.O., U.S. Departm ent o f the Interior, W ashington, 
D.C. 20240.
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I n t r o d u c t i o n

T his  re p o r t  e x a m in e s  t h e  
im p le m e n ta t io n  of  A la s k a 's  1 9 9 2  
s u b s i s t e n c e  law . It p ro v id es  b a c k g to u n d  
fo r  t h e  N in e te e n th  A laska  S ta te  
L eg is la tu re  a s  it c o n s id e r s  w h e th e r  to  
re a u th o r iz e  th e  1 9 9 2  law  b e fo re  key  
p ro v is io n s  s u n s e t  in O c to b e r  1 9 9 6 ,  o r  to  
m a k e  o th e r  c h a n g e s  co n c e rn in g  th e  
s u b s i s t e n c e  s t a tu te .  This r e p o r t  u p d a te s  
a n d  e x t e n d s  th e  a n a ly s is  th a t  ADF&G 
p re p a re d  for  th e  leg is la tu re  in J a n u a r y  
1 9 9 5  (R e p o r t  o n  Im p lem en ta t io n  of  th e  
1 9 9 2  S u b s i s t e n c e  Law. A laska  
D e p a r tm e n t  of  Fish a n d  G am e, Division of 
S u b s i s t e n c e ,  J a n u a r y  1 9 9 5 ) .

T he  leg is la tu re  a m e n d e d  th e  
s u b s i s t e n c e  law  in 1 9 9 2  to  a d d r e s s  
pe rc e iv e d  p ro b le m s  w ith  th e  1 9 8 6  law , 
inc luding  la w su i ts  t h a t  h a d  a r isen  during 
i ts  im p lem en ta t io n .  Th is  r e p o r t  h a s  tw o  
m ajo r  o b je c t iv e s .  T h e  f irs t  ob jec t iv e  is to  
d e s c r ib e  th e  key  d if fe re n c es  b e tw e e n  th e  
1 9 9 2  la w  a n d  th e  1 9 8 6  law . T h e se  
involve  fo u r  prim ary a r e a s  -  w h o  qualifies 
for  s u b s i s t e n c e  u s e s ,  w h e re  s u b s i s t e n c e  
u s e s  o c c u r ,  providing for  s u b s i s t e n c e  u s e s  
w i th  re g u la t io n s ,  and  o p e ra t io n  of  th e  
s u b s i s t e n c e  p re fe re n ce .  T h e  s e c o n d  
o b jec t iv e  is to  ex am in e  h o w  th e  1 9 9 2  law  
is be ing  in te rp re ted  an d  im p lem en ted .  
T h is  r e p o r t  d o e s  n o t  a d d r e s s  th e  p ro b lem s  
c r e a te d  by  dual s ta te - fe d e ra l  m a n a g e m e n t ,  
a n d  d o e s  n o t  m ak e  r e c o m m e n d a t io n s  for 
c h a n g e s  t o  th e  1 9 9 2  law .

Before p ro ceed in g ,  it is 
im p o r ta n t  to  c o n s id e r  th e  p u rp o s e  of th e  
s u b s i s t e n c e  law . A la sk a n s  from  all w a lks  
of  lifo m a k e  w idely  differing u s e s  of fish 
a n d  wildlife. For m o re  th an  tw e n ty  y ea rs  
th e  s t a t e  h a s  w re s t le d  w ith  th e  q u e s t io n  
of  h o w  to  p ro te c t  th e  s u b s i s t e n c e  taking, 
u s e s ,  a n d  p ra c t ic e s  of th e  peo p le  in th e  
co m m u n i t ie s  w ith  th e  g r e a te s t  
d e p e n d e n c e  and  h is toric  re liance u p o n  fish 
a n d  wildlife for d o m e s t ic  c o n su m p t io n .  
T h ro u g h o u t  th is  d e b a te  th e re  h a s  b een  
w id e s p re a d  a g re e m e n t  t h a t  th e re  is a n eed  
for s o m e  s o r t  o f  p ro te c t io n s  for

s u b s i s t e n c e ,  b u t  c o n s id e ra b le  
d i s a g re e m e n t  a b o u t  w h o  sh o u ld  ben e f i t  
a n d  h o w  to  acco m p lish  it.

O ne  a s p e c t  of fish a n d  wildlife 
m a n a g e m e n t  during  th is  c e n tu ry  h a s  b e e n  
th e  u n e a s y  re la tionsh ip  b e tw e e n  th e  fish 
an d  wildlife h a r v e s t  p a t t e r n s  t h a t  peo p le  
fo llow  in small c o m m u n i t ie s  in A laska  an d  
th e  la w s  a n d  re g u la t io n s  c r e a te d  by 
g o v e r n m e n t  to  re g u la te  th e m .

•  S u b s i s t e n c e  p a t t e r n s  a re  d e v e lo p e d  by 
c u s to m  in small A laska  co m m u n i t ie s ,  
a n d  p a s s e d  d o w n  th ro u g h  oral 
t rad it ions  a n d  p rac t ice .  T hey  a re  
" c u s to m a r y  and  trad itional"  u s e s  t h a t  
fo llow  local ru les  w ith in  small 
c o m m u n it ie s .

•  S u b s i s t e n c e  u s e s  of  fish c o m m o n ly  
include  h a rv e s t in g  fish w ith  eff ic ien t 
g e a r  (su ch  a s  n e t s ,  f i sh w h e e ls ,  and  
hook-and-line);  p re se rv in g  fish for u s e  
(su ch  a s  th ro u g h  freez ing , d rying, 
sm o k in g ,  a n d  salting); d is tr ibu ting  fish 
th ro u g h  sha r ing  a n d  sm all-sca le  b a r te r  
a n d  t ra d e ;  and  c o n s u m in g  fish 
p ro d u c ts .

•  S u b s i s t e n c e  u s e s  of  wildlife 
c o m m o n ly  include  eff ic ien t hu n t in g  
an d  t rapp ing  for big g a m e  (including 
m o o s e ,  ca r ibou , deer ,  s h e e p ,  g o a ts ,  
b lack  bear,  a n d  b ro w n  bear),  sm all 
g a m e -fu r  b e a re r s  (including b eav e r ,  
ha re ,  fox, a n d  wolf), a n d  b irds 
(including g e e s e ,  d u c k s ,  and  
p ta rm igan );  p rese rv in g  m e a t  a n d  furs; 
d is tr ibu ting  m e a t  an d  fu rs  th ro u g h  
sh a r in g  a n d  sm all-sca le  b a r te r  and  
t ra d e ;  and  u s ing  m e a t  a n d  fur 
p r o d u c t s  a s  food  an d  c ra f ts .

•  S u b s i s t e n c e  p a t te rn s  a re  c o m m o n  
p ra c t ic e s  of  families in small 
c o m m u n it ie s ;  th e y  s e rv e  a s  a b a s e  for 
th e  e c o n o m y ,  cu ltu re ,  a n d  w a y  of life 
in m a n y  A laska  c o m m u n it ie s .
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By c o n t r a s t ,  t h e  w r i t te n  la w s  
a n d  r e g u la t io n s  of  t h e  g o v e rn m e n t  
p e r ta in in g  to  f ish ing a n d  h u n t in g  h a v e  
b e e n  d e v e lo p e d  primarily b y  leg is la tu res ,  
b o a r d s ,  a n d  c o u r t s  w h ic h  to  a  g r e a t  
e x t e n t  a re  d i s t a n t  f rom  th e  sm all villages 
g e o g ra p h ic a l ly ,  cu lturally , a n d  politically. 
Fam ilies  d e p e n d e n t  u p o n  s u b s i s t e n c e  in 
sm all  c o m m u n i t ie s  h a v e  f re q u e n t ly  fo u n d  
t h a t  th e i r  c u s to m a r y  w a y s  o f  tak ing  a n d  
u s in g  wild f o o d s  a re  a t  o d d s  w ith  w ri t ten  
l a w s  a n d  re g u la t io n s  reg a rd in g  wild 
r e s o u r c e  u s e .

T h is  u n e a s y  re la t ionsh ip  of  
t rad i t io n a l  p ra c t ic e  a n d  g o v e rn m e n t  
reg u la t io n  is a t  t h e  h e a r t  o f  th e  
s u b s i s t e n c e  is s u e ,  a n d  is t h e  m ain  
s u b s i s t e n c e  i s s u e  th a t  m u s t  b e  a d d r e s s e d  
f ro m  th e  p o in t  o f  v iew  o f  fam ilies 
d e p e n d e n t  u p o n  s u b s i s t e n c e .

•  S u b s i s t e n c e  f i sh e rs  a n d  h u n te r s  d o n ' t  
w a n t  t o  b e  crim inals  in o rd e r  to  
c o n t in u e  to  feed  the ir  families;

•  T h e y  w is h  t h a t  th e ir  c u s to m a r y  a n d  
trad it iona l  p a t t e r n s  o f  r e s o u rc e  u s e  
c o u ld  be  reco g n ized  a n d  
a c c o m m o d a te d  by  th e  la w s  a n d  
r e g u la t io n s  o f  g o v e rn m er . t .

In s i tu a t io n s  w h e r e  fish and  
wildlife u s e  a re  s u c h  im p o r ta n t  p a r t s  of 
p e o p l e ' s  lives, th e re  h a s  to  be  m u tu a l  
t r u s t  a n d  c o o p e ra t io n  b e tw e e n  th e  peo p le  
d o in g  th e  regu la t ing  a n d  th o s e  t h a t  a re  
r e g u la te d  if f ish  a n d  wildlife p o p u la t io n s  
a n d  th e i r  u s e s  a re  to  be  m a in ta in ed .

T h e  s t a t e  s u b s i s t e n c e  la w  a n d  
fede ra l  s u b s i s t e n c e  la w s  w e re  s t e p s  
t o w a r d  a d d re s s in g  th e s e  i s s u e s .  T h e  
fed e ra l  s u b s i s t e n c e  law  a n d  th e  pre- 1 9 9 2  
s t a t e  s u b s i s t e n c e  la w  reco g n ized  th e  
im p o r ta n c e  o f  th e  c u s to m a r y  a n d  
trad it iona l  p a t t e r n s  o f  s u b s i s t e n c e  hu n t in g  
a n d  f ish ing  th a t  o c c u r re d  in "rural" 
A la sk a ,  a n d  p re d o m in a te ly  in small 
v il lages.  Th is  is explicit in th e  legislative 
h is to ry  o f  b o th  t h e  s t a t e  a n d  federa l la w s ,  
a s  well a s  implicit in policy a n d  legislation. 
A s  early  a s  1 9 7 3  th e  B oards  o f  F isheries

a n d  G a m e  h a d  a d o p te d  a policy  giving 
s u b s i s t e n c e  th e  " h ig h e s t  priority  a m o n g  
benefic ia l  u s e s . "  In 1 9 7 5  t h e  s t a t e  
leg is la tu re  a d o p te d  legis la tion  pe rm it t in g  
th e  e s ta b l i s h m e n t  o f  s u b s i s t e n c e  h u n t in g  
z o n e s  to  r e d u c e  c o m p e t i t io n  b e tw e e n  
local r e s id e n ts  a n d  u rb a n  h u n te r s ,  
a l th o u g h  n o n e  w e re  e v e r  e s ta b l i s h e d .  T he  
19 7 B , 1 9 8 6 ,  a n d  1 9 9 2  s u b s i s t e n c e
legisla tion  e a c h  a c k n o w le d g e d  th e  
im p o r ta n c e  o f  s u b s i s t e n c e  u s e s  o f  fish 
a n d  wildlife.

W hile th e  p re c ise  b o u n d a r ie s  of 
t h e  c la s s  o f  peo p le  in te n d e d  to  be  
p r o te c te d  by  th e  s t a t e  a n d  fed e ra l  la w s  
a re  fuzzy , th e re  is c o n s id e ra b le  a g r e e m e n t  
a b o u t  th e  c o re  of  th is  c la s s .  M o s t  
c o m m e n ta to r s  s e e m  to  a g re e  t h a t  th e  
s u b s i s t e n c e  law  sh o u ld  p r o te c t  u s e s  of 
fish a n d  wildlife by  p eo p le  living in small 
c o m m u n i t ie s  w h e re  a high p rop o r t io n  of 
r e s id e n ts  h a v e  historically  relied u p o n  fish 
a n d  wildlife fo r  a la rge  p a r t  o f  the ir  
livelihood, a n d  w ith  cultura l a n d  soc ia l  t ies  
b a s e d  u p o n  t h o s e  u s e s .  T h e  A laska  
S u p re m e  C o u r t  co n c ise ly  su m m a r iz e d  
t h e s e  c h a ra c te r i s t ic s  a s  including;

... e c o n o m ie s  w h ic h  rely on  
h u n t in g ,  f ish ing a n d  g a th e r in g  
ac tiv it ies ,  s t ro n g  kinsh ip  b o n d s ,  
iso lation  from  t h o s e  p a r t s  of 
A laska  t h a t  a p p ro x im a te
m a in s t re a m  A m erica ,  d i f fe ren t  
s e a s o n a l  ac t iv i ty  p a t te rn s ,  
c o n c e p t s  of t im e  a n d  s c h e d u l in g ,  
w h ic h  in a c c o r d a n c e  w ith  o th e r  
cu ltura l d iv e rg e n c e s ,  m a y  be  q u ite  
d if fe ren t  from  t h o s e  o f
m a in s t re a m  A m erica ,  a n d  finally, 
very  limited p a r t ic ipa tion  in th e  
c a s h  e c o n o m y .  (A lvarado  v. S ta te ,  
4 8 6  P .2 n d  8 9 1 ,  8 9 4  A laska
1 9 7 1 ) .



The 1 9 8 6  State Subsistence Law

In  p a ss in g  th e  f i r s t  s ta ta  
s u b s is te n c e  la w  in 1 9 7 8  th e  A la s k a  
le g is la tu re  fo u n d  th a t  " i t  is  in  th e  p u b lic  
in te re s t to  c le a r ly  e s ta b lis h  s u b s is te n c e  
use  as  a p r io r i ty  use  o f  A la s k a 's  f is h  and 
g a m e  re s o u rc e s  and  to  re c o g n iz e  the  
n e e d s , c u s to m s , and  tra d it io n s  o f  A la s k a n  
re s id e n ts "  (S ec . 1 ch . 151 S LA  1 9 7 8 ) . 
T h e  1 9 7 8  la w  d id  fo u r  m a jo r  th in g s  to  
a c c o m p lis h  th is .  (1) I t  d e fin e d  s u b s is te n c e  
u se s . (2 ) I t  re q u ire d  th e  A la s k a  B oa rds  o f 
F ish e rie s  a n d  G am e to  a d o p t re g u la tio n s  
p e rm it t in g  s u b s is te n c e  uses  to  o c c u r 
w h e n  a h a rv e s ta b le  s u rp lu s  o f  a re s o u rc e  
w a s  a v a ila b le . (3 ) i t  e s ta b lis h e d  th a t  in 
t im e s  o f  re s o u rc e  s h o rta g e , s u b s is te n c e  
u se s  be g iv e n  a p re fe re n c e  o v e r o th e r 
use s , s u c h  as c o m m e rc ia l, s p o r t ,  o r  
p e rs o n a l u se . T h is  m e a n t th a t 
s u b s is te n c e  h u n tin g  and  fis h in g  w e re  to  
be re s t i ic te d  la s t w h e n e v e r  i t  becam e  
n e c e s s a ry  to  re s t r ic t  h a rv e s t o p p o r tu n it ie s  
fo r  c o n s e rv a t io n  p u rp o s e s . (4) I t  c re a te d  
th e  D iv is io n  o f  S u b s is te n c e  w ith in  th e  
D e p a r tm e n t o f  F ish and  G am e to  p ro v id e  
in fo rm a tio n  a b o u t s u b s is te n c e  and  to  
a s s is t th e  b o a rd s  in c a rry in g  o u t  th e  la w .

In  1 9 8 0  C o n g re ss  p a sse d  T it le  
V III o f  A N IL C A , w h ic h  in c o rp o ra te d  th e  
b a s ic  id e a s  a n d  la n g ua g e  o f  th e  s ta te  la w . 
T he  fe d e ra l la w , h o w e v e r , l im its  th e  
s u b s is te n c e  p re fe re n c e  to  " ru ra l A la s k a  
re s id e n ts "  (P .L . 9 6 -4 8 7 , D e c e m b e r 2 , 
1 9 8 0  (9 4  S ta t. 2 3 7 1 ) ) .  T h e  fe d e ra l la w  
a p p lie s  to  fe d e ra l p u b lic  la n d s , b u t  o ffe rs  
th e  s ta te  th e  o p tio n  o f  c o n tin u in g  to  
m a n a g e  s u b s is te n c e  on  all la n d s  in  th e  
s ta te , i f  th e  A la s k a  le g is la tu re  e n a c ts  
" la w s  o f  g e n e ra l a p p lic a b ility  w h ic h  are 
c o n s is te n t w ith  and  p ro v id e  fo r  th e  
d e f in it io n , p re fe re n c e , and  p a r t ic ip a tio n  
s p e c if ie d  [in  th e  fe d e ra l la w ) . "  T h e  s ta te  
in it ia l ly  a tte m p te d  to  c o m p ly  w ith  A N IL C A  
b y  a d o p tin g  a ru ra l p re fe re n c e  in  
re g u la tio n . A f te r  th is  w a s  o v e r tu rn e d  by  
th e  A la s k a  S u p re m e  C o u rt in  M a d is o n , 
th e  le g is la tu re  re v ise d  th e  s u b s is te n c e

s ta tu te  in  1 9 8 6 , a m e n d in g  th e  d e f in it io n  
o f  "s u b s is te n c e  u s e s "  to  re a d ;

th e  n o n c o m m e rc ia l, c u s to m a ry  
a n d  tra d it io n a l u se s  [IN  A L A S K A ) 
o f  w ild ,  re n e w a b le  re s o u rc e s  b v  a 
re s id e n t d o m ic ile d  in a ru ra l area 
o f  th e  s ta te  fo r  d ire c t  p e rso n a l o r 
fa m ily  c o n s u m p t io n  as fo o d , 
s h e lte r , fu e l,  c lo th in g , to o ls ,  o r 
t ra n s p o r ta t io n , fo r  th e  m a k in g  and 
s e llin g  o f  h a n d ic ra ft  a r t ic le s  o u t  o f  
n o n e d ib le  b y -p ro d u c ts  o f  f is h  and 
w ild l i fe  re s o u rc e s  ta k e n  fo r  
p e rs o n a l o r  fa m ily  c o n s u m p tio n , 
a n d  fo r  th e  c u s to m a ry  tra d e , 
b a rte r, o r  s h a r in g  fo r  p e rs o n a l o r 
fa m ily  c o n s u m p t io n  (A S  
1 6 .0 5 .9 4 0 (2 3 ) ) .

T h e  le g is la tu re  a lso  d e fin e d  " ru ra l a re a " 
as:

a c o m m u n ity  o r a rea  o f  th e  s ta te  
in  w h ic h  th e  n o n c o m m e rc ia l, 
c u s to m a ry , a n d  tra d it io n a l use  o f 
f is h  o r  g a m e  fo r  p e rs o n a l o r  fa m ily  
c o n s u m p tio n  is  a p rin c ip a l 
c h a ra c te r is t ic  o f  th e  e c o n o m y  o f  
th e  c o m m u n ity  o r  area (A S  
1 6 .0 5 .9 4 0 (3 2 ) ) .

T h e  1 9 8 6  la w  a lso  m o re  
e x p lic it ly  d e fin e d  s te p s  to  be ta k e n  b y  th e  
b o a rd s  in  p ro v id in g  fo r  s u b s is te n c e . It 
re q u ire d  th a t  th e  b o a rd s  f i r s t  id e n t ify  th e  
ru ra l a reas o f  th e  s ta te , and  th e n  id e n tify  
th e  f is h  s to c k s  a n d  g a m e  p o p u la t io n s  th a t 
are c u s to m a r ily  and  t r a d it io n a lly  used  fo r  
s u b s is te n c e  in  th o s e  a reas . For the  
s to c k s  a n d  p o p u la t io n s  id e n tif ie d  as 
h a v in g  c u s to m a ry  and  tra d it io n a l uses , th e  
b o a rd  m u s t th e n  d e te rm in e  the  
h a rv e s ta b le  s u rp lu s , and  th e  p o r t io n  o f 
th a t s u rp lu s  n e e d e d  to  p ro v id e  a 
re a so n a b le  o p p o r tu n ity  to  s a tis fy  
s u b s is te n c e  use s . F in a lly , th e  b o a rd  m u s t 
a d o p t s u b s is te n c e  re g u la tio n s  n e c e s s a ry  
to  p ro v id e  fo r  th a t  o p p o r tu n ity .



T h e  D e p a rtm e n t o f  th e  In te r io r  
q u ic k ly  c e r t if ie d  th e  1 0 8 6  la w  as 
c o n s is te n t  w ith  A N IL C A . B e g in n in g  th a t  
y e a r th e  b o a rd s  e n g a g e d  in  an a m b itio u s  
e f fo r t  to  id e n t i fy  ru ra l a re a s , c u s to m a ry  
a n d  tra d it io n a l u se s , and  f is h in g  and  
h u n t in g  re g u la t io n s  th a t  p ro v id e d  fo r  
s u b s is te n c e  u se s . T h is  p ro c e s s  w a s  
n o m in a lly  c o m p le te d  fo r  m o s t o f  th e  m a jo r 
s u b s is te n c e  h u n ts  a n d  fis h e r ie s  in  th e  
s ta te  b y  1 9 9 0 . D ue to  t im e  c o n s tra in ts  
a n d  c o n f l ic ts ,  th e  B oard  o f  G am e s im p ly  
re n a m e d  e x is t in g  g e n e ra l h u n tin g  
re g u la t io n s  as s u b s is te n c e  re g u la tio n s  in 
m a n y  ca se s . B o th  b o a rd s  n o te d  th a t  th e y  
w o u ld  c o n tin u e  to  a c c e p t s p e c if ic  
p ro p o s a ls  fr o m  th e  p u b lic  fo r  a d d it io n a l 
c h a n g e s  to  s u b s is te n c e  re g u la tio n s , a n d  
to  a p p ly  th e  s ta te  la w  on  a case  b y  case  
b a s is .

T h e  1 9 8 6  s ta te  s u b s is te n c e  la w  
s e t up  a p ro c e d u re  fo r  s ta te  b o a rd s  to  
id e n t i fy  s u b s is te n c e  uses  b y  ru ra l 
re s id e n ts  a n d  p ro v id e  fo r  th e m  in  
re g u la t io n .

•  A re a s  a n d  p e o p le  p a r t ic ip a tin g  in  
c u s to m a ry  a n d  tra d it io n a l uses  w e re  
s u p p o s e d  to  be id e n tif ie d ; and ,

•  C u s to m a ry  a n d  tra d it io n a l uses  o f  fis h  
a n d  g a m e  w e re  s u p p o s e d  to  be 
id e n t if ie d  and  p ro v id e d  fo r  in

re g u la tio n , c o n s is te n t w ith  s u s ta in e d  
y ie ld  m a n a g e m e n t.

In a d d it io n , tw o  p ro te c t io n s  fo r  
s u b s is te n c e  p a tte rn s  w e re  p ro v id e d  in  th e  
p re -1 9 9 2  s ta te  s u b s is te n c e  la w  and  th e  
fe d e ra l s u b s is te n c e  la w ;

•  S u b s is te n c e  p ra c t ic e s  in  ru ra l a reas 
s h o u ld  n o t be  u n re a s o n a b ly  re s tr ic te d  
b y  f is h in g  and  h u n t in g  re g u la tio n s . 
T h a t is , re g u la tio n s  m u s t " p ro v id e "  fo r  
e s ta b lis h e d  s u b s is te n c e  uses .

•  W h e n  th e re  are n o t  e n o u g h  w ild  f is h  
o r  g a m e  to  m e e t a ll c o n s u m p t iv e  use s , 
s u b s is te n c e  p ra c t ic e s  s h o u ld  be 
re s tr ic te d  o n ly  a f te r  s p o r t  f is h in g , 
g e n e ra l h u n tin g , a n d  c o m m e rc ia l 
f is h in g . T h a t is , s u b s is te n c e  has  a 
"p re fe re n c e "  o v e r  o th e r  ty p e s  o f 
f is h in g  and  h u n tin g .

T h e  s ta te 's  p re -1 9 9 2  
s u b s is te n c e  la w  w a s  s t i l l  in  th e  p ro c e s s  o f 
b e in g  im p le m e n te d  in  re g u la t io n  b y  th e  
s ta te  B o a rd s  o f  F ish e rie s  a n d  G a m e  w h e n  
s ta te  la w  fe ll o u t  o f  c o m p lia n c e  w ith  
fe d e ra l la w  in  1 9 9 0 . T h e re  w e re  th e re fo re  
s t i l l  m a n y  u n re s o lv e d  in c o n s is te n c ie s  
b e tw e e n  e s ta b lis h e d  s u b s is te n c e  p ra c t ic e s  
in  s m a ll v illa g e s  a n d  w h a t  w a s  lega l in 
re g u la tio n .



The 1 9 9 2  State Subsistence Law

T h e  le g a l fo u n d a t io n  fo r  s ta te  
s u b s is te n c e  m a n a g e m e n t c h a n g e d  
a b ru p t ly  in  D e c e m b e r o f  1 9 8 9  w h e n  th e  
A la s k a  S u p re m e  C o u r t ru le d  th a t  th e  ru ra l 
p ro v is io n s  o f  th e  sT a te 's  s u b s is te n c e  la w  
v io la te d  th e  A la s k a  c o n s t itu t io n  
(M c D o w e ll v . S ta te  7 8 5  P. 2 d  1 A la ska  
1 9 8 9 ) .  T h e  c o u r t  p ro h ib ite d  th e  s ta te  
fro m  u s in g  ru ra l re s id e n c y  as th e  bas is  fo r  
s u b s is te n c e  e lig ib il ity .  O n re m a n d  to  th e  
s u p e r io r  c o u r t ,  th e  ru ra l p ro v is io n s  w e re  
s e v e re d  fro m  th e  1 9 8 6  s u b s is te n c e  la w , 
le a v in g  th e  re s t o f  th e  la w  in ta c t.

T h is  le g a l d e c is io n  re n d e re d  th e  
s ta te  la w  in c o n s is te n t w ith  A N IL C A  T it le  
V III, th e  fe d e ra l s u b s is te n c e  la w , w h ic h  
d e fin e d  s u b s is te n c e  as a use  b y  ru ra l 
p e o p le . S u b s e q u e n tly , in  J u ly  o f  1 9 9 0 , 
th e  fe d e ra l g o v e rn m e n t to o k  o v e r 
m a n a g e m e n t o f  s u b s is te n c e  h u n tin g  on  
fe d e ra l p u b lic  la n d s  in  A la s k a  to  p ro v id e  
f o r  s u b s is te n c e  u se s  b y  ru ra l A la s k a  
re s id e n ts  o n  fe d e ra l p u b lic  la n d s . T h e  
s ta te  c o n t in u e d  to  m a n a g e  fo r  s u b s is te n c e  
h u n t in g  a n d  f is h in g  in  A la s k a  u n d e r th e  
1 9 8 6  s ta te  la w , b u t w ith o u t  th e  ru ra l 
p ro v is io n s . T h is  re s u lte d  in  s ta te  
s u b s is te n c e  h u n ts  a n d  f is h e r ie s  o p e n  to  ail 
A la s k a  re s id e n ts  ( th e  s o -c a lle d  "a ll 
A la s k a n s "  a p p ro a c h ), and  fe d e ra l 
s u b s is te n c e  h u n ts  o n  fe d e ra l p u b lic  la n d s  
o p e n  to  q u a lif ie d  ru ra l re s id e n ts .

In  th e  s p r in g  o f  1 9 9 0  th e  A la ska  
le g is la tu re  c o n s id e re d  p la c in g  a 
c o n s t i tu t io n a l a m e n d m e n t b e fo re  v o te rs  
th a t  w o u ld  e n a b le  th e  s ta te  to  m e e t 
A N IL C A  s ta n d a rd s . T h a t e f fo r t  fa ile d , as 
d id  a s u b s e q u e n t e f fo r t  d u r in g  a sp e c ia l 
le g is la tiv e  s e s s io n  in  J u n e  o f 1 9 9 0 .

G o v e rn o r  H icko l c o n v e n e d  a 
S u b s is te n c e  A d v is o ry  C o u n c il in  1 9 9 1 , 
s h o r t ly  a f te r  ta k in g  o ff ic e . He th e n  
b ro u g h t its  id e a s  c o n c e rn in g  th e  
s u b s is te n c e  is su o  to  th e  1 9 9 2  le g is la tiv e  
s e s s io n . W h e n  th e  le g is la tu re  a d jo u rn e d  
in  M a y  o f  1 9 9 2  w ith o u t  ta k in g  a n y  a c tio n

o n  s u b s is te n c e , th e  g o v e rn o r  c a lle d  a 
s p e c ia l le g is la tiv e  se s s io n  in  th e  s u m m e r 
o f  1 9 9 2 , A  ra n g e  o f  s u b s is te n c e  
m a n a g e m e n t o p t io n s  w e re  c o n s id e re d  by  
th e  le g is la tu re . T h e  s u b s is te n c e  la w  th a t  
e v e n tu a lly  re s u lte d  fro m  th e  1 9 9 2  sp e c ia l 
s e s s io n  m a d e  s e v e ra l c h a n g e s  in  th e  s ta te  
s u b s is te n c e  la w . T h e se  d id  n o t  b r in g  th e  
s ta te 's  p ro g ra m  in to  c o m p lia n c e  w ith  
A N IL C A .

T h e  m o s t s u b s ta n t iv e  c h a n g e , 
w h ic h  w a s  m a d e  to  c o m p ly  w ith  th e  
S u p re m e  C o u r t 's  ru lin g  in  M c D o w e ll , is  
th a t  th e  1 9 9 2  la w  re m o v e s  a n y  re fe re n c e  
to  ru ra l re s id e n ts  as th e  p e o p le  w h o s e  
u se s  o f  f is h  a n d  w ild l i fe  a re  p ro te c te d  b y  
th e  la w . A n o th e r  m a jo r  d if fe re n c e  is th a t  
th e  1 9 9 2  la w  e x p l ic i t ly  p ro h ib its  th e  
B o a rd s  o f  F ish e rie s  a n d  G a m e  fro m  
p e rm it t in g  s u b s is te n c e  h u n tin g  o r  f is h in g  
in  a reas  id e n tif ie d  b y  th e  b o a rd s  as 
"n o n s u b s is te n c e  a re a s * . T h e  1 9 9 2  la w  
a lso  d e fin e s  so m e  k e y  te rm s  th a t  had  
been  u se d  in im p le m e n tin g  th e  1 9 8 6  la w  
b u t had  n o t been  d e fin e d  in  s ta tu te , and  
s e ts  o u t  s p e c if ic  p ro c e d u re s  fo r  th e  
b o a rd s  to  fo l lo w  in  im p le m e n tin g  th e  
1 9 9 2  la w . In  s u m m a ry  th e  1 9 9 2  la w :

•  A llo w s  a n y  A la s k a n  to  p a rt ic ip a te  in 
s u b s is te n c e  h u n ts  a n d  fis h e r ie s  i f  th e y  
use  th e  f is h  o r  g a m e  h a rv e s te d  fo r  
s u b s is te n c e  p u rp o s e s  (s u c h  as
p e rs o n a l o r  fa m ily  c o n s u m p tio n ,
s h a r in g , and  c ra f ts ) .

•  D ire c ts  th e  b o a rd s  to  id e n t ify
"n o n s u b s is te n c e  a re a s "  and  to  
p ro h ib it  s u b s is te n c e  fis h in g  and  
h u n tin g  in th e m .

•  E s ta b lish e s  e x p lic it  p ro c e d u re s  fo r  
im p le m e n tin g  th e  s u b s is te n c e
p re fe re n c e .



•  D e fin e s  " re a s o n a b le  o p p o r tu n ity " ,  
" c u s to m a ry  t r a d e " ,  a n d  " c u s to m a ry  
a n d  t r a d it io n a l" .

•  In c lu d e s  a " s u n s e t"  p ro v is io n  c a llin g  
fo r  a re v ie w  o f  th e  o p e ra tio n  o f th e

la w  b y  th e  g o v e rn o r  and  the  
le g is la tu re  and  a re tu rn  to  th e  1 9 8 6  
la w  i f  n o  a c tio n  is  ta k e n  b y  th e  
le g is la tu re .
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Effects of Changes in the Subsistence Law

T h is  s e c tio n  e x a m in e s  ke y  
d if fe re n c e s  b e tw e e n  th e  1 9 8 6  a n d  1 9 9 2  
la w s , a n d  h o w  th e y  h a ve  been  
im p le m e n te d . I t  is  o rg a n iz e d  in  te rm s  o f  
th e  fo u r  a reas  o f  m a jo r  d if fe re n c e  
b e tw e e n  th e  la w s  -  w h o  q u a lif ie s  fo r

s u b s is te n c e , w h e re  s u b s is te n c e  u ses  can  
o c c u r, p ro v id in g  fo r  s u b s is te n c e  uses  in 
re g u la tio n , a n d  th e  o p e ra tio n  o f  th e  
s u b s is te n c e  p re fe re n c e . Each s e c tio n  
d is c u s s e s  th e  d iffe re n c e s  b e tw e e n  th e  
la w s  a n d  th e ir  im p le m e n ta tio n .

W h o  Q u a l i f i e s  f o r  S u b s i s t e n c e

"Rural Provisions" Severed from the 1986 Statute

S u b s is te n c e  U s e rs  C an  N o L o n g e r Be C le a r ly  Id e n tifie d  by th e  B o a rd s .

•  P re -1 9 9 0 . R ura l re s id e n c y  w a s  a to o l
u se d  b y  th e  jo in t  b o a rd  to  c le a r ly  
id e n t i fy  th e  re la t iv e ly  s m a ll p ro p o r t io n  
o f  A la s k a  re s id e n ts  w h o  re ly  on  
c u s to m a ry  a n d  tra d it io n a l s u b s is te n c e  
fis h e r ie s  and  h u n ts .  T h e  jo in t  bo a rd  
id e n t if ie d  a b o u t 2 0 %  o f  s ta te  
re s id e n ts  as ru ra l re s id e n ts , w h o  are 
p o te n t ia l s u b s is te n c e  u s e rs ; th e  o th e r  
8 0 %  o f  s ta te  re s id e n ts  w e re  id e n tif ie d  
as n o n -ru ra l re s id e n ts  w h o  c o u ld  h u n t 
u n d e r g e n e ra l h u n t in g  re g u la tio n s  o r 
f is h  u n d e r s p o r t  o r  p e rs o n a l use  
re g u la tio n s .

* P o s t-1 9 9 2 . W ith o u t  ru ra l re s id e n c y
as a b o a rd  m a n a g e m e n t to o l,  la rge  
n u m b e rs  o f  u rb a n -b a s e d  s p o r t h u n te rs  
o r  p e rs o n a l use  f is h e rs  n o w  pass as 
s u b s is te n c e  u se rs . W ith o u t  the  
c o n c e p t o f  s u b s is te n c e  as a ru ra l use , 
i t  is  u n c le a r  w h o  a s u b s is te n c e  u se r is 
a n d  w h a t  i t  is  based  o n . T h e  “ n e w "  
u rb a n  s u b s is te n c e  u se rs  p o te n t ia lly  
o v e rw h e lm  a cce ss ib le  c u s to m a ry  and  
tra d it io n a l s u b s is te n c e  fis h e r ie s  and 
h u n ts , to  th e  d e tr im e n t o f  
s u b s is te n c e -d e p e n d e n t ru ra l v illa g e s  
a n d  o th e r  e s ta b lis h e d  uses 
(c o m m e rc ia l f is h e r ie s , s p o r t  fis h e r ie s , 
n o n -re s id e n t s p o r t  h u n ts , g u id e d  
h u n ts ) . T h e  b o a rd s  h a ve  d e a lt w ith  
th is  b y  re s tr ic t in g  s u b s is te n c e  h u n tin g  
re g u la tio n s , c re a t in g  T ie r II h u n ts , and  
c re a t in g  n o n s u b s is te n c e  areas 
(d e s c r ib e d  b e lo w ).
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Where Subsistence Uses Occur

'Nonsubsistence Area” Provisions

S u b s is te n c e  U se  A re a s  P o te n t ia lly  E xp and  to  In c lu d e  A ll U rb an  A re a s .

P re -1 9 9 0 . T h e  ru ra l p ro v is io n  o f  th e  
p re -1 9 9 0  la w  w a s  a to o l u se d  b y  th e  
b o a rd s  to  c le a r ly  id e n t i fy  a reas  w h e re  
c u s to m a ry  a n d  tra d it io n a l s u b s is te n c e  
u se s  o c c u rre d  --  s u b s is te n c e  o c c u rre d  
in  a reas  're a s o n a b ly  a c c e s s ib le ”  to  
ru ra l c o m m u n it ie s , w h ic h  in  e f fe c t 
m e a n s  s u b s is te n c e  use  a reas  w e re  
ru ra l a re a s .

P o s t-1 9 9 2 . W ith o u t  th e  ru ra l 
p ro v is io n  as a m a n a g e m e n t to o l,  th e  
b o a rd s  h a ve  be e n  fa c e d  w ith  th e  
p ro s p e c t o f  h a v in g  to  c re a te  
s u b s is te n c e  h u n ts  o r  s u b s is te n c e  
f is h e r ie s  w h e re v e r  u rb a n -b a s e d  s p o r t  
h u n te rs  o r  p e rs o n a l use  f is h e rs  go , 
s u c h  as in  u rb a n iz e d  a reas  like  th e  
A n c h o ra g e  B o w l, M a t-S u  V a lle y , 
F a irb a n ks  N o r th  S ta r  B o ro u g h , o r  th e  
ro a d e d  K ena i P e n in s u la . T h e  1 9 9 2  
la w  a tte m p te d  to  a d d re s s  th is  e f fe c t  
w ith  th e  'n o n s u b s is te n c e  a re a ”  
c o n c e p t, d e s c r ib e d  b e lo w .

N o n su b s is te n c e  A re a  P ro v is io n s  W e re  U s e d  t o  C re a te  F ive  N o n su b s is te n c e  A re a s .

P re -1 9 9 0 . B ecause  s u b s is te n c e  w a s  a 
ru ra l use  n e a r ru ra l c o m m u n it ie s , the  
b o a rd s  re c o g n iz e d  o n ly  a fe w  
s u b s is te n c e  fis h e r ie s  o r  h u n ts  a ro u n d  
u rb a n iz e d  a reas  ( fo r  in s ta n c e , th e  
T y o n e k  s u b s is te n c e  s a lm o n  fis h e ry  
a c ro s s  C o o k  In le t fro m  A n c h o ra g e ). 
In  u rb a n iz e d  a reas , m o s t h u n t in g  w a s  
m a n a g e d  u n d e r g e n e ra l h u n tin g  
re g u la t io n s  a n d  m o s t f is h in g  w a s  
m a n a g e d  u n d e r s p o r t ,  p e rs o n a l use , 
a n d /o r  c o m m e rc ia l re g u la tio n s .

P o s t-1 9 0 2 .  T h e  jo in t  b o a rd  use d  th e  
n o n s u b s is te n c e  area p ro v is io n s  in  the  
1 9 9 2  la w  to  c re a te  f iv e  
n o n s u b s is te n c e  a reas  a ro u n d  
u rb a n iz e d  p o p u la t io n . A t  p re s e n t, the  
n o n s u b s is te n c e  a reas a d o p te d  b y  th e  
jo in t  b o a rd  are s im ila r  to  th e  n o n ru ra l 
a reas  id e n tif ie d  b e fo re  1 9 8 9  u n d e r th e  
p re v io u s  la w . I t  is  u n c e rta in  w h e th e r  
o th e r  a re a s  m ig h t  be id e n tif ie d  as 
n o n s u b s is te n c e  a reas b y  fu tu re  jo in t  
b o a rd  a c t io n . T h e  s ta tu te  p ro v id e s  no  
g u id a n c e  o n  th e  n u m b e r, re la tiv e  s ize , 
o r  p re c is e  b o u n d a rie s  o f 
n o n s u b s is te n c e  a re a s , le a v in g  th e se

m a tte rs  u p  to  th e  jo in t  b o a rd . T h is  
la ck  o f  g u id a n c e  ra ise s  se ve ra l 
c o n c e rn s . A s  e v id e n c e d  b y  p u b lic  
p ro p o s a ls  and  b o a rd  d is c u s s io n , th e  
n o n s u b s is te n c e  area p ro v is io n s  h o ld  
th e  p o te n t ia l fo r  e lim in a tin g  
s u b s is te n c e  use  p a tte rn s  o f ru ra l 
v illa g e s , i f  th e y  a re  a p p lie d  in  c e rta in  
w a y s . S u b s is te n c e  use  a reas  o f 
v illa g e s  c o m m o n ly  o v e r la p  h a rv e s t 
a reas  used  b y  u rb a n -b a s e d  re s id e n ts . 
In th e  o v e r la p  a rea , s u b s is te n c e  uses  
ca n  be e lim in a te d  i f  th e  u rb a n -b a s e d  
u s e rs  b e c o m e  a s im p le  m a jo r ity  in  th e  
a rea . T h e  n o n s u b s is te n c e  a rea 
p ro v is io n s  a lso  a l lo w  fo r  a 'S w is s  
c h e e s e ’  a p p ro a c h , w h e re  m a n y  sm a ll 
d ra in a g e s  o r  s e e m in g ly  re m o te  
h a rv e s t in g  a reas  a re  d e s ig n a te d  
n o n s u b s is te n c e  a reas  b e ca u se  th e  
o n ly  w r it te n  re c o rd s  o f  th e ir  use  is by 
f ly - in  s p o r t u s e rs . Im p le m e n te d  th is  
w a y , v illa g e  s u b s is te n c e  use  a reas can  
h a ve  sm a ll h o le s  d r ille d  in  th e m , 
w h ic h  are m a n a g e d  as e x c lu s iv e  use  
d o m a in s  o f  s p o r t  u s e rs .
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Providing for Subsistence Uses With Regulations

Effects on Hunting Regulations

R u ra l S u b s is te n c e  H unting  S e a s o n s  an d  B ag s  W e re  R e s t r ic te d .

•  P re -1 9 9 0 . P rio r to  1 9 9 0 , th e  B oard  o f
G a m e  w a s  g ra d u a lly  im p le m e n tin g  th e  
s u b s is te n c e  s ta tu te , b y  id e n tify in g  
c u s to m a ry  and  tra d it io n a l h u n tin g  
p ra c t ic e s  o f  ru ra l v illa g e s  w ith  th e  
in p u t  fro m  re g io n a l c o u n c ils , and  b y  
g ra d u a lly  p ro v id in g  a p p ro p r ia te  
s e a s o n s , b a g s  lim its ,  and  m e a n s - 
m e th o d s  re g u la tio n s . T h e se  loca l 
s u b s is te n c e  h u n ts  w e re  d is t in c t  fro m  
g e n e ra l h u n tin g  re g u la tio n s  o f  u rb a n - 
b a se d  h u n te rs . R e s id e n cy  w a s  a to o l 
u se d  b y  th e  b o a rd  to  c le a r ly  id e n t ify  
lo c a l ru ra l c u s to m a ry  and  tra d it io n a l 
s u b s is te n c e  use  p a tte rn s  fo r  ru ra l 
re s id e n ts  (s u b s is te n c e  h u n ts ) d is t in c t  
f ro m  s p o r t  h u n tin g  p a tte rn s  fo r  u rb a n - 
b a se d  re s id e n ts  (gene ra l h u n ts ) , and 
p ro v id in g  fo r  th e m  th ro u g h  
a p p ro p r ia te  se a so n s , ba g s , o r  m e ans- 
m e th o d s . T h is  w a s  p o s s ib le  be ca u se  
ru ra l h u n ts  o r  f is h e r ie s  w e re  ope n  to  
o n ly  a l im ite d  n u m b e r o f  ru ra l u se rs .

•  P o s t-1 9 9 2 . W ith o u t  re s id e n c y  as a
b o a rd  m a n a g e m e n t to o l,  th e  
d is t in c t io n  b e tw e e n  s u b s is te n c e  h u n ts  
and  g ene ra l s p o r t  h u n ts  has been  lo s t. 
T h e  B oard  o f  G am e has  had  to  c ra f t  
h u n tin g  re g u la tio n s  p r im a r ily  w ith  th e  
u rb a n -b a se d  m a jo r ity  h u n te rs  in  m in d . 
M o s t o f  th e  re g u la to ry  g a in s  m ade  b y  
ru ra l s u b s is te n c e  h u n te rs  w e re  lo s t 
w h e n  s u b s is te n c e  h u n ts  and  g e n e ra l 
h u n ts  w e re  c o lla p s e d  in to  a s in g le  
c a te g o ry  b y  th e  b o a rd  in 1 9 9 0 . T h is  
re s u lte d  in  m o re  re s tr ic t iv e  
su b s is te n c e  h u n tin g  se a so n s  and bags 
w h ic h  are o p e n  to  all u rb a n -b a s e d  
h u n te rs  (see R e d u c tio n s  in 
S u b s is te n c e  H u n tin g  S e a so n s  and  Bag 
L im its  F o llo w in g  M c D o w e ll v  A la s k a . 
D iv is io n  o f  S u b s is te n c e , A la ska  
D e p a rtm e n t o f  F ish  and  G am e, 
O c to b e r 1 9 9 0 ) .  T h e s e  re s tr ic te d  
h u n tin g  re g u la tio n s  w e re  re a d o p te d  by  
th e  B oard  o f  G am e  in 1 9 9 2  as 
p ro v id in g  " re a s o n a b le  o p p o r tu n it y '  to  
s u b s is te n c e  u se rs  (see n e x t s e c tio n ). 
T h e  h u n t p a tte rn s  w h ic h  are 
a p p ro p r ia te  fo r  th e  m a jo r ity  u rb a n - 
based  h u n te rs  are ty p ic a lly  
in a p p ro p r ia te  fo r  th e  c u s to m a ry  and 
tra d it io n a l uses  o f  ru ra l fa m ilie s  
d e p e n d e n t on  s u b s is te n c e , w h ic h  is 
one  o f  th e  c e n tra l p ro b le m s  th e  s ta te  
s u b s is te n c e  s ta tu te  w a s  o r ig in a lly  
in te n d e d  to  s o lve .
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Reasonable Opportunity

An Ambiguous Standard is Inserted in the Law.
•  P re -1 9 9 0 .  The 1 9 8 6  law required 

th a t  th e  b oa rds  to  a d o p t  su b s is te n ce  
regulations th a t  “provide a reasonab le  
opportunity  to  sa tisfy  the  su b s is te n ce  
u se s"  (1 6 .0 5 .2 5 8 (c )) .  There w a s  a 
question  a b o u t  h o w  to  provide for 
c u s to m ary  and  traditional u s e s  with 
regulations. Did this include providing 
for a c u s to m ary  and traditional pa tte rn  
of taking, such  a s  cu s to m ary  and  
traditional s e a so n s ,  m eans-m e thods ,  
ha rves t  levels, and reporting 
conven tions?  The boa rds  w ere  
advised th a t  regulations did n o t  have 
to  g u a ran tee  a take, bu t  provide an 
"opportun ity"  for a su b s is te n ce  u se  
w hich w a s  reasonable . The 
re a so n a b len ess  of a regulation had  to 
be d e m o n s tra te d  by so m e  ev idence 
concerning  the  cu s to m ary  and 
traditional pa tte rn  of use . The federal 
district court  in Bobbv su p p o r ted  this 
in terpretation. In Morrv the  s ta te  
court  distinguished b e tw ee n  
"cus tom ary  and traditional u se s" ,  
which it held the  s ta te  law  required be 
provided for, and  "m e thods  of 
harvesting" , which m ay bo provided 
for in the  discretion of the  boards .

• P o s t -1 9 9 2 .  The 1 9 9 2  law requires 
th a t  the  boards  "shall ad o p t  
regulations th a t  provide a reasonab le  
opportunity  for su b s is te n ce  u s e s  of 
th o se  s to c k s  and  popula tions"  
(16 .05 .258(b)(1 )(A )).  The 1 9 9 2  law 
provides a definition of reasonab le  
opportunity : ' f o r  p u rposes  of this 
sec tion , 'reasonab le  opportunity ' 
m eans  an opportunity , a s  de term ined

by th e  appropria te  board , th a t  allows 
a su b s is te n ce  u se r  to  partic ipate in a 
su b s is te n ce  h u n t  or fishery  th a t  
provides a normally diligent participant 
with a reasonab le  ex pec ta tion  of 
s u c c e s s  of taking fish or g a m e '  
(em phasis  added] (1 6 .0 5 .2 5 8 (f) ) .  This 
definition m ay na rrow  w h a t  
regulations m u s t  provide for -- a 
reasonab le  ex pec ta tion  of a take  -- 
and  om its  the  o the r  charac te r is t ic s  of 
a cu s to m ary  and  traditional pa tte rn  of 
taking and use . The definition con ta ins  
an am biguous  "norm alcy s tand ard "  for 
determ ining reasonab le  opportunity  for 
taking for su b s is te n c e  u se s .  Normalcy 
implies a normal curve d ra w n  from a 
s e t  of observa tions .  But w hich s e t  of 
hun te rs  are used  as  the basis  for 
determining normalcy -- rural-resident 
h u n te rs  or u rban-res iden t hun te rs?  
W ithout a c lear norm alcy s tand ard ,  
the  Board of G am e has  picked amo.ng 
widely differing ty p e s  of averages .  
For instance, in deciding sea so n  
length, the  board  ha s  reasoned  that 
b e cau se  the  "average hunter"  
(including urban  hunters) sp e n d s  a 
certain num ber of days  afield, a 
s e a so n  length so m e w h a t  longer than 
the  average provides a reasonab le  
opportunity  for m o o se  hunters ;  or, 
th a t  b e cau se  the "average"  s u c c e s s  
ra tes  for h u n te rs  (including urban 
hunters)  is a certain percen t,  a s e t  of 
s e a so n s  and  area restr ic tions tha t  
provide for th a t  s u c c e s s  ra te  is 
reasonable.
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Customary and Traditional

“Customary and Traditional" is Given Some Additional Definition in Statute.
•  P re -1990 .  The p re -19 9 0  law used  the

te rm s "custom ary  and traditional* to 
define a subs is tence  u se  of fish and 
gam e. The te rm s w ere  n o t  defined in 
s ta tu te .  The boards  used  eight 
criteria, which w ere  ad op ted  in 
regulation, to  identify cu s to m ary  and 
traditional pa tte rns  of u se  (5AAC 
9 9 .0 1 0 ) .

• P o s t-1 9 9 2 .  The 1 9 9 2  law provides a
definition of "cus tom ary  and 
traditional* -  ' t h e  noncom m ercial, 
long-term, and c o n s is ten t  taking of, 
u se  of, and reliance upon fish or gam e 
in a specific area and  the u se  pa tte rns  
of th a t  fish or gam e th a t  have been 
estab lished  over a reasonab le  period 
of time taking into consideration  the 
availability of fish or gam e"  (AS 
1 6 .0 5 .9 4 0 (7 ) ) .  The definition d raw s  
upon the  first and fourth criteria in 
regulation (5AAC 9 9 .0 1 0 ) .  It leaves 
the  interpretation of te rm s  like "long­
term ", "consis ten t" ,  and  "reliance" to 
the  individual board, considering the 
fac ts  pertaining to the  specific stock, 
population, and area under 
consideration.

Customary Trade

"Customnry Trade" is Distinguished from "Commercial Trade".
• P re -1990 . The p re -1 9 9 0  law 's

definition of " subs is tence  u s e s '  
included "sharing" "barte r,"  and 
'c u s to m a ry  trade" . This provision 
recognizes the com m on cus tom ary  
practice of h a rves te rs  supplying 
relatives and friends with subs is tence  
food products  th rough  non­
commercial channels.  C ustom ary  
trade w a s  not defined in s ta tu te .  The 
individual boards had authority  to 
regulate  sharing, barter, and 
cu s to m ary  trade, bu t with a few 
excep tions, they had no t  ad d ressed  
the  cus tom ary  trade issue. This left 
the  issue open to court  interpretation.

• P o s t-1 9 9 2 .  The 1 9 9 2  law provides a
definition of "custom ary  trade"  -- "the 
limited noncom m ercial exchange , for 
minimal am ou n ts  of cash ,  a s  restricted 
by the  appropriate board, of fish or 
gam e resources ; the  te rm s of this 
paragraph do no t  restric t m oney  sales 
of furs and furbearers"  ((AS 
1 6 .05 .9 40 (8 ) ) .  This definition be tte r 
allows for distinguishing be tw een  
cus tom ary  trade and commercial trade 
of wild resources .  The definition is 
worded  so  as  to allow the sale of furs 
taken under subs is tence  regulations. 
The Board of Fisheries has  used  the 
definition to regulate the cu s to m ary  
trade of limited am ou n ts  of herring roe 
on kelp in so u th e a s t  Alaska, under the 
te rm s of a subs is tence  fishing permit.
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Rural Public Involvement in Management

Participation by Rural Residents in the Regulatory Process Declines.
•  P re -1 9 9 0 .  Before 1 990 ,  the  s ta te

o p e ra te d  a sy s tem  of regional advisory 
councils, m ade  up of represen ta tives  
of  local fish and gam e advisory 
councils . The regional councils m et 
requ irem en ts  in ANILCA Section  8 0 5  
for regional advisory councils in each  
su b s is te n c e  region of Alaska. The 
councils  provided a regional forum for 
d iscu ss ing  fish and gam e m an a g e m e n t  
i ssues ,  developing regional c o n se n su s  
on  issut. >, an d  resolving d ispu tes .  
S u b s is ten c e  proposa ls  from the  
regional councils w e re  given special 
consideration  in th e  regulatory 
s y s tem ; the boards  had to  adop t  
p ro posa ls  un less  n o t  supported  by 
ev idence  or if contrary  to  conservation  
principles. T here w e re  substan tia l  
nu m b ers  of subs is tence  p roposals  
e ach  y ea r  from the rural public and 
th e  regional council and advisory 
co m m ittee  sys tem .

• P os t-199 2 .  The s t a t e 's  regional
council sy s tem  w a s  d isbanded  in 
1 991 .  There h a s  been  declining 
participation in the s t a t e 's  regulatory 
p rocess  by rural re s iden ts  dependen t  
on subsis tence ,  with very few 
subs is tence  proposals  before the 
board each  year. The decline results 
from a combination of fac to rs  -- no 
regional councils, the  growing 
frustration by rural res iden ts  in the 
b o a rd 's  inability to craft araa-specific 
subs is tenco  hunting regulations, and 
the growing opportunity  to  participate 
in the  federal subs is tence  sy s tem . The 
declining participation by rural 
subsis tence  users  in the  s t a t e 's  
sys tem  reduces the  s t a t e 's  ability to 
bring toge ther  different in te res ts  and 
to develop mutually accep tab le  
solutions to fish and gam e issues.

Comanagement Initiatives

Development of Comanagement Arrangements Continues.
•  P re -1 9 9 0 .  A num ber of

c o m a n a g e m e n t  a r rangem ents  w ere  
initiated b e tw ee n  the  s ta te ,  federal, 
and  su b s is te n c e  g roups  to  ad d ress  
s u b s is te n c e  is su es  related to  specific 
s to ck s  or populations. Examples 
include the  Yukon-Kuskokwim Delta 
G oo se  M anagem ent Plan, th e  Kilbuck 
Caribou Cooperative M anagem en t 
Plan, th e  Kuskokwim River Salmon 
M anagem en t Group, and the  Alaska 
and  Inuvialuit Beluga Whale 
C om m ittee . Solutions to fish and  
g a m e  m an ag em en t  problem s w ere  
developed  through collaborative 
a r rangem en ts  like these .

• P os t-199 2 .  C om an agem en t
arrangem ents  continue to  be 
developed. Examples include the ones 
listed above and the  Round Island 
subsis tence  w alrus h u n t  c o ­
m anagem en t plan and  the  w es te rn  
arctic caribou inirhtive. Dual s ta te  
and federal su b s is ten ce  m anagem ent,  
and declining participation by rural 
res iden ts  in the  s t a t e 's  board  process ,  
complicate resource  m anagem en t,  and 
m ay make th e se  types  of 
co m anagem en t a r rangem en ts  more 
necessary .  Collaborative arrangem en ts  
can provide offectivo additions to  the 
existing fish and gam e advisory 
com m ittee  process .
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O p e r a t i o n  o f  t h e  S u b s i s t e n c e  P r e f e r e n c e

Procedural Language

Explicit Steps for Implementing the Subsistence Preference are Put into Statute.
•  P re -1 9 9 0 .  The 1 9 8 6  law contained

general s tep s  ab ou t  h o w  the  
su b s is te n ce  preference w a s  to be 
applied (AS 16 .0 5 .2 5 8 (c ) :  “If the  
harves tab le  portion is no t  sufficient to 
accom m od a te  all consum ptive  u se s  of 
th e  s to ck  or population, bu t is 
sufficient to  accom m od a te  
su b s is te n ce  u se s  of the s tock  or 
population, then  nonw aste fu l  
su b s is te n ce  u se s  shall be acco rded  a 
p re fe rence  over o ther  consum ptive  
u se s ,  and  the regulations shall provide 
a reasonab le  opportunity  to sa tisfy  the  
su b s is te n c e  uses .  If the harvestab le  
portion is sufficient to  accom m od ate  
the  subs is tence  u se s  of the s tock  or 
population, then  the  boards  m ay 
provide for o ther consum ptive  u se s  of 
the rem ainder of the  harvestab le  
portion. If it is necessa ry  to  restrict 
su b s is te n ce  fishing or subs is tence  
hunting in order to assu re  sus ta ined  
yield or continue subs is tence  uses ,  
then  the preference shall be limited, 
and  the  boards shall distinguish

am ong su b s is te n ce  users ,  by applying 
the  following criteria: (1) cu s to m ary  
and direct d e p en d e n ce  on the fish 
s tock  or gam e  population as  the 
m ainstay  of livelihood; (2) local 
residency; and  (3) availability of 
alternative re so u rc e s ."

• P o s t-1 9 9 2 .  The 1 9 9 2  law  provides
more specific p rocedures  for applying 
the  su b s is te n ce  p reference (AS 
1 6 .0 5 .2 5 8 (b ) .  Four s te p s  are 
identified, which  m ake m ore explicit 
the  p rocess  in the  1 9 8 6  law. The 
1 9 9 2  s ta tu te  also modifies the three  
Tier II criteria: "(1) the  cu s to m ary  and 
direct d e p en d e n ce  on  the fish s to ck  or 
gam e population by the su b s is te n ce  
user  for hum an  consum ption  a s  a 
m ainstay  of livelihood; (2) the 
proximity of the  domicile of the 
su b s is ten ce  u se r  to  the s tock  or 
population; (3) the ability of the  
subs is tence  u se r  to obtain food if the 
subs is tence  u se  is restricted  or 
eliminated."
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Tier II Provisions

A Clear and Verifiable Tier II Subsistence Eligibility Criterion is Lost.
•  P re -1990 . Residency w a s  a tool

w hich could be u sed  by the  b oa rds  to 
help identify th e  m o s t  dep en d en t  
su b s is te n ce  users  a t  the  Tier II level 
(w hen the re  is n o t  enough  fish or 
gam e to provide for all subs is tence  
users)  -  ' loca l r e s id e n c y '  w a s  one of 
the th ree  Tier II criteria, and  served  a s  
the basis  of verifiable Tier II 
questions.

• P o s t-1 9 9 2 .  Residency w a s  lost a s  a
tool which could be used  by the 
boards  to  help identify th e  m o s t  
d e p en d e n t  su b s is te n ce  u se rs  a t  the
Tier II level. "Proximity of a
subs is tence  u se r  to  the Tier II 
p o pu la t ion ' w a s  one of the three  Tier 
II criteria, but w a s  ruled 
"uncons ti tu t iona l '  by the  s ta te
suprem e court  in Kenaitze. The
boards  lost one of the  fe w  easily 
verifiable Tier II fac tors .

Popular General and Nonresident Hunts Were Eliminated, and Tier II Hunts Created.
•  P re -1990 . J u s t  prior to  1 9 9 0 ,  there

w ere  no Tier II subs is tence  hun ts  
authorized by the  board. Popular 
hun ts  like the  Nelchina caribou hunt 
w ere  m anaged  with a subs is tence  
hun t  (open to  certain rural residents) 
and a general (sport) h u n t  (open to 
res iden ts  and  non-res iden ts  through a 
random  draw), with an allocation of 
animals to each  hunt.

• P o s t-1 9 9 2 .  B ecause large num bers  of
urban-based  turners are now  
classified a s  su o s is te n ce  users ,  certain 
subs is tence  h u n ts  w ere
oversubscribed . As s ta te d  above, this 
w a s  dealt with in m any  h u n ts  by 
reducing hun te r  efficiency through 
moro restric tions on  su b s is te n ce  
se a so n s  and  bag s .  But the Board of 
G am e authorized 15 new  Tier II hun ts  
in 1990 , including the Nelchina 
caribou hun t  which previously w a s  
m anaged  for multiple u se s .  The Tier II 
sys tem , w hen  applied to all Alaska 
residents, has  c rea ted  many special 
problems, including elimination of n o n ­
resident hunters ,  difficulties in 
verifying applicant re sp o n se s ,  and 
declining public confidence in the Tier 
II process .



Conclusions

This report co m p are s  the 
im plem entation of the  1 9 8 6  and  1 9 9 2  
su b s is te n ce  law s in four major areas .  It 
exam ines  continuity  and ch an g e  in w ho  
qualifies for su b s is ten ce ,  where  
su b s is te n c e  is allowed, w ha t  
su b s is te n ce  regulations are su p p o sed  to 
provide for, and h o w  th e  subs is tence  
pre fe rence  ope ra te s .

•  T he  g re a te s t  d ifferences be tw een  
im plem entation of th e  1 9 8 6  and 
1 9 9 2  law s result from the  ab sence  
of the  rural provisions in th e  1992  
law. W ithout th e  ability to  narrow  
th e  pool of people w h o  qualify for 
su b s is te n ce ,  th e  boards  lack a major 
tool for m anaging  and  allocating fish 
and  wildlife. The lack of the  rural 
provision is a t  the  roo t of several 
o th e r  problem s with the  law, which 
w a s  originally des igned  around  the 
rural provision.

• The boards  have established 
" n o n s u b s is te n c e '  a reas  th a t  are 
similar to  the  'n o n ru ra l '  areas 
identified before 1 9 9 0 .  However, 
public p roposals  and board 
d iscu ss ions  indicate th a t  there  is 
potential for the nonsub s is tence  
provisions to  be in terpreted to allow 
for gerrym andering th a t  could 
adverse ly  im pact small com m unities 
d e p en d e n t  on su b s is ten ce .

• The Board of Gam e substantially  
reduced  su b s is te n ce  hunting 
s e a s o n s  and bag  limits in many 
a rea s  in 1990-91  in re sp o n se  to the 
McDowell decision. This addressed  
the  over-harvest  problem s crea ted  
by all urban hun te rs  qualifying for 
s u b s is te n ce  hunts ,  but reduced  rural 
re s iden ts '  opportunities  to  take 
g am e  legally for su b s is te n ce  uses . 
After the 1992  law w a s  p a ssed ,  the 
board  readop ted  m o s t  of these  
regulations with little substan tive

review. The boards  have  been 
re luctan t to take  up proposals  th a t  
would require using the p rocedures  
s e t  o u t  in the  1 9 9 2  law for 
identifying and providing for 
su b s is ten ce  u se s .  Under the  1992  
law, the  distinction be tw een  
subs is tence  h u n ts  and  general sport  
hun ts  has  been  lost.

• Reductions in subs is tence  hunting 
s e a so n s  and bag limits have  been 
justified by the  Board of Gam e 
under the  am biguous  definition of 
“reasonable opportunity" in the  
1992  law.

• After 1992  a num ber of popular 
general and nonres iden t  h u n ts  w ere  
replaced by highly unpopular Tier II 
subs is tence  hun ts ,  becau se  of the 
"all-Alaskan" policy. The Tier II 
sy s tem  is widely viewed as  unfair 
and  unenforceable  w hen  applied to 
all Alaskans. The Tier II sy s tem  is 
designed  to  provide hunting 
advan tages  for th o se  m o s t  reliant 
upon su b s is te n ce  w hen  subs is tence  
u se rs  exceed  resource  availability. 
But the ef fectiveness  of the  Tier II 
sy s tem  to correctly identify those  
w ho  are m ost reliant is being eroded 
by court  decisions which prohibit 
the use  of verifiable Tier II criteria 
linked to  residency, proximity, or 
geography.

• Rural res iden ts  are participating less 
in the s t a t e 's  su b s is ten ce  regulatory 
regime. This is due to  the com bined 
effects  of cu tbacks  in s ta te  funding 
for the advisory com m ittee  sys tem , 
the  elimination of the s t a te 's  
regional council sy s tem , and the 
perception tha t  tho federal 
subs is tence  sy s tem  is more 
responsive  than  the s ta te  system .
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In conclusion, there  ap pea r  to be 
tw o  major ty p e s  of problem s with the 
1 9 9 2  su b s is te n ce  law  -- th o se  crea ted  
primarily by  the ab sen c e  of th e  rural 
provisions, and  th o s e  due to the  lack of 
a c lear s tandard  for w h a t  th e  law is 
s u p p o s e d  to pro tec t.

B ecause  of th e se  p roblem s with 
the  law , the  Board of G am e is n o t  able 
to  c ra f t  rules tha t  allow rural people, 
w h o  are m o s t  d e p en d e n t  upon 
su b s is te n ce ,  to  legally pursue 
cu s to m ary  h a rv es t  m e th o d s  and 
prac tices .  While th e  1 9 9 2  law poses  
similar problem s for th e  Board of 
Fisheries, it is no t to  the  sam e  ex tent 
b e c a u se  the  Board of Fisheries are  still 
able to  distinguish su b s is te n ce  u se s  and 
u se rs  b a sed  on g ea r  types  in m ost  
c a se s .

C urrent implementazien of the  law 
em ph as ize s  providing s o m e  leva! of 
opportun ity  for success fu l  taking. It 
d ow np lays  the need  to provide

regulations that a re  appropr ia te  to the  
c o n tex t  within w hich  h a rv e s t  occurs ,  
such  as  the  seasona l  pa tte rn  of gam e  
availability, seasona l  n e e d s  for particular 
ty p e s  of food, an d  com m unity  pa t te rn s  
of ha rves t  and sharing . This leads to 
problem s fo r  bo th  u se rs  and m anagers .  
Villagers do not w a n t  to  be t rea ted  as  
criminals for feeding their families and  
following cu s to m ary  w a y s  of life. And 
fish and wildlife m a n a g e m e n t  can  only 
be success fu l  in rural Alaska if people 
re sp ec t  it and  play a significant role in 
the sy s tem .

On baiance, im plem entation of the  
1 9 9 2  law h a s  had  the effect of limiting 
s u b s is te n ce  hunting for rural res idents  
com pared  with th e  w ay  the 1 9 3 6  law 
w a s  being im plem ented  prior to  
McDowell. The law  in its p re sen t  form 
does  not allow th e  Board of Gam e to 
c rea te  regulations tha t  p ro tec t  the  
su b s is ten ce  p a t te rn s  which  are such  a 
valued part  of the s t a t e 's  d iverse 
cultures, econom ies ,  and w ays  of life.
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A p p e n d i x  A .  S u b s i s t e n c e  M a n a g e m e n t  C h r o n o l o g y

1922: A laska  G am e L aw . Believed to provide for most subsistence hunting during territorial days, the 
law  stated that “ ...any Indian or Eskimo, prospector, or traveler [can] take anim als, birds, or game fishes 
during the closed season when he is in  the need o f food.”

1960: S ta tehood . The federal government transferred authority for m anagem ent o f  fish and game in 
A laska to the new state government. Both the federal and the state governm ent recognized subsistence 
fisheries.

1971: A N C S A  The Alaska Native Claims Settlement Act (ANCSA) extinguished aboriginal hunting 
and  fishing rights. No law  was enacted that protected subsistence, but the conference report stated Native 
subsistence and subsistence lands would be protected by the State o f  Alaska and the Department o f 
Interior.

1978: S ta te 's  F irs t Subsistence Law . The state passes its first subsistence law which, once sustained 
yield has been ensured, requires that subsistence uses be allowed, w ith a priority if  necessary (Ch. 151 
SLA 1978). The law defines subsistence as "customaiy and traditional uses" o f  fish and game for specific 
purposes such as food.

1980: A N IL C A  Passed. Congress passes the Alaska National Interest Lands Conservation Act, creating 
104 m illion acres o f new national parks, preserves, and wildlife refuges (P.L. 96-487, December 2, 1980 
[94 Stat. 2371]). Title VIII of that act mandates that the state m aintain a subsistence hunting and fishing 
preference for rural residents, or forfeit management of these subsistence uses on public lands. If  the state 
fails to protect subsistence as described in A N ILCA  the act stipulates that the federal government will 
take over m anagem ent o f  fish and wildlife on the two-thirds of die state that is federal land.

1982: S ta te  L aw ’s Consistency W ith  A N ILC A  is Established. The jo in t Boards of Fisheries and Game 
adopt a  regulation specifying that customary and traditional uses are rural uses (5 AAC 99.010), and the 
D epartm ent o f Interior certifies the state's consistency with ANILCA.

1982: R epeal In itia tive. A statewide effort to re;. *.al the subsistence initiative fails by a  large m argin at 
die polls (58.4%  o f Alaskan voters in favor).

1983: SiuVjistence Suit. Several Alaskans file suit against the state subsistence law. In McDowell v. 
State, they argue that the law denies subsistence privileges to some urban residents who have long 
depended on fish and wildlife resources, while grandng those privileges to some rural residents who do 
not need it, and for diat reason the law is unconstitutional.

1985: M adison Decision. The Alaska Supreme Court, in the Madison decision, rules that state 
rcguladons lim iting subsistence to rural residents (enacted by the Joint Boards in 1982) arc not consistent 
w ith die state’s 1978 subsistence law. The Interior Department notifies die state that the Madison decision 
violates the provisions o f ANILCA and dircalcns takeover of fish and wildlife on public lands unless the 
state comes up w ith a new subsistence law, incorporaung the rural limitation.

1986: New Subsistence Law. The Alaska legislature enacts a new law lim iting subsistence to rural 
residents (Ch. 52 SLA 1986; AS 16.05.90). Rural is defined as an area where the "...noncommercial, 
cv s to m ar’ and traditional use o f  fish or game for personal or family consumption is a principal 
characteristic o f the economy...” In state superior court, the McDowell suit is amended to challenge the 
new subsistence law. The Kcnaitzc Indian tribe also files a suit in federal court under ANILCA to protest 
the classification by the Boards o f  the Kcnai Peninsula as an urban area (Kcnaitzc Indian Tribe vs. State 
o f  Alaska. No. A86-367L
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1987: K cnaitzes In itia lly  Denied. A federal court judge rules against the K enaitze Tribe, saying the 
state's subsistence law 's definition o f  rural agrees w ith use o f  the word "rural" in federal subsistence law.

1987: M cD ow ell In itia lly  D enied. T he state superior court holds that the 1986 subsistence law is 
constitutional.

1988: K enaitze  Decision R eversed. The ninth U.S. circuit court of appeals in  San Francisco reverses 
the K enaitze decision and holds that the state definition o f  rural is not consistent w ith ANILCA (Kenaitze 
Indian Tribe vs. State of Alaska. 860 F. 2nd 312, [9th Cir. 1988]). The court suggests that a definition of 
rural hinges on dem ographic characteristics. The U.S. Supreme court ultimately denies review.

1989: K cn a itzc  N egotiations. U nder direction o f  the federal district court in a prelim inary injunction, 
the state and  the K enaitze tribe agree to a  one-year educational fishery, for plaintiffs in  that case only, 
until a perm anent subsistence solution can be found. The state initially believes that a sim ple am endm ent 
to ANILCA, w hich changes the federal definition o f rural to m atch the state defin ition  is the best 
solution. However, that effort failed, and negotiations begin toward reaching a consensus position.

1989: M cDowell Decision. On Decem ber 22, 1989, ruling in McDowell v. State, the Alaska Supreme 
Court found that the 1986 state subsistence law was unconstitutional because it excluded urban residents 
from subsistence activities. On January 5, 1990, the Alaska Supreme Court granted the state a stay in the 
McDowell decision until July 1, 1990.

A p ril, 1990: F ed era l G overnm ent Moves to A ssum e Subsistence M anagem ent. On April 13, 1990, a 
Notice o f Intent to propose regulations was published in the federal register. Tem porary regulations 
establish a federal program  that m inim izes change to the state program , consistent w ith the federal 
governm ent's ANILCA responsibilities. Tem porary regulation were published on June 8, 1990.

M ay 1990: L eg is la tu re  D ebates Subsistence O ptions. Am ong options discussed by the legislature was 
a draft constitutional am endm ent submitted by Governor Cowper. After lengthy hearings in  the final days 
o f the session, the House amended the Governor's proposed am endm ent, then rejected it by a vote o f  20-20 
(27 votes needed). T he am endm ent was never voted on by the Senate.

Ju n e  8, 1990: G overno r Calls Special Session. Negotiations w ith several interest groups prior to the 
opening o f the session failed to reach an  agreement on a solution. On the opening day o f the session, the 
Governor introduced a constitutional am endm ent that would have required, if  approved by the voters at 
the next general election, a  vote on the issue four years later. T he am endm ent would have prevented 
federal m anagem ent from occurring on July 1, and would have given groups tim e to either sue on the 
constitutionality' o f ANILCA Title VIII, o r amend ANILCA. The governor’s proposal was further 
amended by the Senate to require a vote in two years, and together with legislation creating a Subsistence 
Review Com m ission, passed the Senate in early July, However, on July 8, the House failed by one vote 
(26 in  favor, 14 opposed) to obtain a 2/3 majority for a constitutional amendment.

Ju n e  1990: C u tle r  Decision on S everab ility . The Supreme Court remanded McDowell to the lower 
court for im plem entation o f their order, and in an opinion dated June 20, with two subsequent 
clarifications, Judge Cutler found the unconstitutional portion o f the state subsistence law to be severable 
from the rest o f  the  law. This left the state with a subsistence priority law on the books, with its 
application to rural residents severed.

Ju ly  1 ,1990 : F ed era l M anagem ent Begins. The federal land managem ent agencies initiated a program  
that assum ed managem ent o f  subsistence uses on federal public lands. T his included creation o f a five- 
member federal subsistence board, representing the BLM, NPS, BIA, USFS, and USFWS.
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O cto b er 1990; A ll A laskans Eligible. At a jo in t Boards o f  Fisheries and Game, on October 26, 1990, 
the D epartm ent of Law reported to the Boards that, after the McDowell decision, all A laskans must be 
considered potential subsistence users o f  the fish and gam e under state jurisdiction. The boards 
subset [uendy issued a policy statement that it was impossible, under the  legal decisions, to identify 
subsistence users.

N ovem ber 1990: New Subsistence F isheries. The Board o f Fisheries met and established new
subsistence fisheries in both upper and lower Cook Inlet. A  subsequent policy stated that subsistence 
fishing proposals, throughout the state, would be addressed only if  subsistence needs were not being met, 
or i f  there was a conservation concern that was addressed by the proposal.

F eb ru a ry  1991: G o v ern o r's  Subsistence Advisory Council is Form ed. Governor Hickcl appointed an 
initial subsistence advisory group early in 1991 and reorganized it in November to add public members 
and remove the state commissioners; in all, the groups met for over a year. The ten-m em ber group was 
charged with drafting a new subsistence statute that would comply w ith the state constitution.

F ed era l Subsistence P ro g ram  Develops: 1991-92. Publication in the Spring o f 1992 o f an E1S on the 
Federal Subsistence Program  in Alaska clarified the federal governm ent’s intent w ith regard to managing 
subsistence on federal lands (mandated by ANILCA). The federal subsistence board established a staff 
and regular meeting schedule and began accepting public proposals. O ther elements o f  the program 
included federal regional subsistence advisory councils, and  a process for identifying rural areas and 
customary and traditional uses. The program applied to wildlife and to fishing in nort-navigable federal 
waters.

F eb ru a ry  1992: G overnor In troduces New Subsistence L egislation. Governor Hickcl introduced a bill 
to the legislature that would establish a new subsistence statute. A key feature of the bill, which was based 
on the work o f the subsistence advisory council, was a presumption that residents o f small communities 
would automatically meet specified subsistence criteria, in mid-sized communities that presumption was 
“rebutiable", and urban residents must apply for subsistence qualification on an individual basis. Also, 
nonsubsistcncc areas were authorized, and implementation would require am ending ANILCA. The 
legislature failed to take action on the bill. Other bills also were considered during the session, but not 
passed, including an  AFN- sponsored bill that provided a rural preference and also a sccond-lcvcl 
preference for urban residents who could demonstrate community or individual dependence.

Ju n e  15-22 1992: G overno r Convenes Special Session on Subsistence: 1992 Subsistence Law is 
E nacted . Governor Hickcl presented the legislature with a version o f  the bill that had been introduced in 
the previous session. Other bills also arc introduced, as arc motions to place a constitutional amendment 
on the ballot. The legislature ultimately passed a subsistence bill that provided eligibility for all Alaskans, 
included a definition o f  "customary trade" and allowed the Boards to establish “nonsubsistcncc areas” in 
places where subsistence "is not part o f  the economy, culture, or way of life" o f an area.

N ovem ber 1992: Jo in t B oards of F isheries and G am e Establish  F our N onsubsistcncc A reas. Meeting 
jointly, the boards established nonsubsistcncc areas around Fairbanks, Anchoragc-M atsu-Kcnai, Juneau, 
and Ketchikan. These were areas where subsistence regulations would not be established. Subsistence 
regulations w ithin these areas were repealed. They issued a call for proposals for other areas also. At a 
subsequent meeting the following M arch (1993), an area around Valdez also was designated as a 
nonsubsistcncc area. Eventual public proposals for additional areas included GMU 13, all roaded areas, 
and an area on the Upper Holitna Drainage.

July 1990: New Subsistence Hunts. The Board of Game held an emergency meeting to promulgate
hunting regulations for die 1990 fall hunts. Nonresidents were excluded from many hunts, and others
were put n a Tier II, individual subsistence application basis.
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Fall 1993: S ta te  S u p e rio r  C o u rt F inds N onsubsistence A reas  to be  U nconstitu tional. Judge Fabe, in 
State Superior Court, found in K enaitze v. State that the  nonsubsistcncc areas authorized by the 1992 state 
law were unconstitutional because they “effectively re-establish the rural/urban residency requirem ent 
struck down in  M cD ow ell' (Kcnaitzc Indian Tribe v. State o f  Alaska. 3 A N -91-4560 Civil, Order, October 
26, 1993). A fter the Alaska Suprem e Court’s subsequent denial o f  the sta te’s m otion for a  stay, the 
Boards met in  Spring 1994 and  authorized the departm ent to enact em ergency regulations that would re­
establish the previous subsistence regulations for the form er nonsubsistencc areas. T he state also appealed 
the ru ling  to the State Supreme Court.

M arch  1994: U.S. D istric t C ourt V alidates F ed era l Subsistence B oard  A u th o rity , E xtends F edera l 
Subsistence M an ag em en t to Include N avigable W aters. Following prelim inary rulings in Katv John, in 
late 1993, J>'dge Holland issued a final ruling that interpreted ANILCA as giving the federal governm ent 
broad authority to m anage subsistence on federal public lands, and extended jurisdiction  to include 
navigable w aters on federal lands. A parallel ruling in  the case of State v. Babbitt found that creation of 
the federal subsistence regulatory board did not exceed the authority granted by ANILCA. These rulings 
were im m ediately appealed to the Ninth Circuit Court o f  Appeals by both the state and federal 
governments.

M ay 1994: S e c re ta ry  of In te r io r  D eclares In ten t to  M anage Subsistence F isheries T hroughou t the 
S tate . In a letter to the Governor that urged the state to act to come into com pliance w ith ANILCA. 
Secretary Babbitt stated his intention to begin managem ent o f subsistence fisheries, “pursuant to the 
direction o f the federal courts,’’ if  the state doesn’t pass a  constitutional amendment. The federal 
subsistence board was told to prepare a  subsistence fisheries managem ent plan.

J a n u a ry  1995: S ta te  D rops B ab b itt Law suit. Governor Knowles directed the Attorney General to drop 
the sta te ’s appeal of the Babbitt case.

A pril 1995: U.S. N in th  C ircu it C o u rt of A ppeals D ecides K atv  Jo h n  Case. The court o f appeals held 
that ANDLCA’s subsistence priority applies to waters in  which the United States has reserved water rights. 
The court further held that the federal agencies that adm inister the subsistence priority arc responsible for 
identifying those waters. Federal agencies continued development of a fisheries plan and began a process 
for identifying waters where the plan would apply.

M ay 1995: A laska S uprem e C ourt Decides N onsubsistence A reas A rc  C onstitu tional and the T ie r  II 
P roxim ity  C r ite r ia  is N o t The Alaska Supreme Court, in the case o f  Kcnaitzc v. State, determ ined that 
“ ...the T ier II proxim ity of the domicile factor violates the Alaska Constitution because it bars Alaska 
residents from participating in certain subsistence activities based on where they live." Also, the court 
decided that the nonsubsistence area provision in the 1992 state subsistence law is constitutional because 
“ ...it bars no A laskan from participating in any fish or game user class.” W ith this ruling, the previously 
designated nonsubsistcncc areas were automatically reinstated. The K cnaitze’s challenge to the findings 
o f  the Joint Boards that resulted in the establishment o f  the Anchoragc-M atSu-Kcnai Peninsula 
nonsubsistencc area was remanded back to the Superior Court. Briefing on rem aining issues should be 
completed by late April, 1996.

A ugust 1995: A laska  Suprem e C ourt D isagrees w ith F ederal C o u rt on the Scope of th e  F ederal 
Subsistence Law .
In the care o f Totcm off v. State the Alaska Supreme Court made three significan ndings: the federal 
subsistence law does not preempt nonconflicting stale law; interpreted ANILCa  as not protecting 
custom ary and traditional means and methods; and directly disagreed with the N inth Circuit Court of 
A ppeal’s finding in Stale v. Babbitt (the Katie John case) that public lands include certain navigable 
waters. Because o f the direct conflict with the federal court interpretation, the state filed a petition for 
review by the U.S. Supreme Court on December 5, 1995.
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A ppend ix  B. Text o f  the 1 9 9 2  Subsistence Law

AN ACT

1 Relating to the taking of ri.ih am :ume: and providing tor n effective date.

2 _____________________

3 * Section 1. FINDINGS. PURPOSE. AND INTENT, tai The legislature finds that
4 (1) there are Alaskans, both Native and non-N'ative, who have a traditional.
5 social, or cultural relationship to and dependence upon the wild renewable resources produced
6 by Alaska’s land and water: the harvest and use of fish and game for personal and group
7 consumption is an integral pan of those relationships;
8 (2) although customs, tradinons, and beliefs vary, these Alaskans share ideaN
9 of respect for nature, the imponance of using resources wisely, and the value and dii»nn\ or

10 a way of life in which they use Alaska's fish and game for a substantial ponion of their
11 sustenance: this way or life is recognized as "subsistence";
*2 (3) customary and traditional uses of Alaska's fish and game originated uitn
13 Alaska Natives, and h av e  oeen adopted and supplemented by many non-N'ative A l a s k a n s  as

14 well; these uses, among others, are culturally, socially, spiritually, and nutritionally important
15 and provide a sense of identity for many subsistence users;
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(4) while Alaska’s fish and game are generally still plentiful, these resources 
are not unlimited and cannot provide for every desired use, now or in the future: competition 
for and the level of effort on these resources have required the legislature and the Board or 
Fisheries and Board of Game to establish a preference for subsistence among the \anous 
beneficial uses of fish and game in the state: and

(5) in most areas of the state, a preference for subsistence can be provided 
without an overly burdensome intrusion upon other consumptive uses of fish and game.

(b) ft is the purpose or this Act
(1) to develop and maintain healthy fish stocks and game populations through 

management based on the sustained >ield principle: and
(2) to provide for a preference for subsistence uses over other consumptive 

uses of fish and game resources.
(c) It is the intent of the legislature that

(1) subsistence uses of Alaska's fish and game resources are given the highest
preference, in order to accommodate and perpetuaie those uses; and

(2) this Act not result in significant reallocations of fish and game in Alaska.
* Sec, 2. AS 16.05.258 is repealed and reenacted to re.n.:.

Sec. 16.05.258. SUBSISTENCE USE AND XLLOCATION OF FISH AND 
GAME, (a) Except in nonsuosistence areas, the Board of Fisheries and the Board 
of Game shall identify the fish stocks and game populations, or portions of stocks or 
populations, that are customarily and traditionally taken or used for subsistence The 
commissioner shall provide recommendations to the boards concerning the stcs-k and 
population identifications. The. boards shall make identifications required under tm.s 
subsecnon after receipt of the commissioner's recommendations.

(b) The appropriate board shall determine whether a portion of a rish suc..s 
or game population identified under (a) of this sccnon can be harvested c o n s i s t e n t  

with sustained yield. If a portion of a stock or population can be harvested c o n s i s t e n t  

with sustained yield, the board shall determine the amount of the harvestable portion 
that is reasonably necessary for subsistence uses and

(I) if the harvestable portion of the stock or population is sufficient 
to provide for all consumptive uses, the appropriate board
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(A) shall adopt regulations that provide a reasonable 
opportunity tor subsistence uses of those stocks or populations;

i B) shall adopt regulations that provide for other uses of those 
stocks or populations, subject to preferences among beneficial uses, and

(C) may adopt regulations to differentiate among uses; 
i2> if the harvestable portion of the stock or population is sufficient

to provide for subsistence uses and some, but not all. other consumptive uses, the
appropriate board

i. A i shall adopt regulations that provide a reasonable
opportunity tor subsistence uses of those stocks or populations;

i Bi may adopt regulations that provide for other consumptive 
uses of those stocks or populations; and

(Ci shall adopt regulations to differentiate among consumptive 
uses that provide for a preference for the subsistence uses, it regulations are 
adopted under <B) of this paragraph;

(3) if the harvestable portion of the stock or population is sufficient 
to provide for subsistence uses, but no other consui: ,'tive uses, the appropriate board 
shall

(A) determine the portion ot me stocks or populations that can 
be harvested consistent with sustained yield; and

(B) adopt regulations ihat eliminate other consumptive uses in 
order to provide a reasonable opportunity for subsistence uses; and

(4) if the harvestable portion of the stock or population is not 
sufficient to provide a reasonable opportunity for subsistence uses, the appropriate 
board shall

(A) adopt regulations eliminating consumptive uses, other than 
subsistence uses;

(B) distinguish among subsistence users, through limitation'
based on

(i) the customary and direct dependence on the fish 
stock or game population by the subsistence user for human
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1 consumption as a mainstay of livelihood:
2 (ii) the proximity of the domicile of the subsistence
3 user to the stock or populadon: and
4 (iii) the ability of the subsistence user to obtain food if
5 subsistence use is restricted or eliminated.
6 <c) The boards may not permit subsistence hunting or fishing in a
7 nonsubsistence area. The boards, acting jointly, shall identify by regulation the
8 boundaries of nonsuosistcnce areas. A nonsubsistence area is an area or communitv
9 where dependence upon subsistence is not a principal characteristic of the economy.

10 culture, and way of life of the area or community. In determining whether
11 dependence upon subsistence is a principal characteristic of the economy, culture, and

12 way of life of an area or community under this subsection, the boards shall jointly
13 consider the relative importance of subsistence in the context of the totality of the
1*1 following socio-economic characteristics of the area or community:
15 ill the social and economic structure:
16 (2) the stability of the economy,
17 ( 3 )  the extent and the kinds of empi> . mem for wages, including full-
18 time, part-time, temporary, and seasonal emplovme :.
19 i4i the amount and distribution of ca.sii income among those domiciled
20 in the area or community;
21 (5) the cost and availability of goods and services to those domiciled
22 in the area or community:
23 (6) the variety of fish and game species used by those domiciled in the
24 area or community:
25 (7) the seasonal cycle of economic activity;
26 (8) the percentage of those domiciled in the area or communitv
27 participating in hunting and fishing activities or using wild fish and game:
28 (91 the harvest levels of fish and game b> those domiciled in the area

29 or community;
30 (10) the cultural, social, and economic values associated with the
31 taking and use of fish and game;
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1 (I i i the geographic locations where those domiciled in the area or
2 community hunt and fish;
3 (12) the extent or sharing and exchange of fish and game by those
4 domiciled in the area or community:
5 (13) uddmonai similar factors the boards establish by regulanon to be
6 relevant to their determination;) under this subsection.
7 (d) Fish stock.** anu game populations, or portions of fish stocks and game
8 populations not identified under <ai of this section may be taken only under
9 nonsubsistence regulations.

10 (e) Takings and uses of fish and game authorized under this section are
11 subject to regulations regarding open and closed areas, seasons, methods and means.
12 marking and identification requirements, quotas, bag limits, harvest levels, and s e x .

13 age. and size limitations. Takings and uses of resources authorized undei this sec:, n
14 are subject to AS 16.05.831 and AS 16.30.

15 (0 For purposes of this '.’Ction. "reasonable opportunity" means an
16 opportunity, as determined by the appropriate board, that allows a subsistence user to
17 participate in a subsistence hunt or fishery that pros ccs a normally diligent parti*. :p a r ,t

18 with a reasonable expectation of success of taking >t fish or game.
19 * Sec. 3. AS 16.05.258 is repealed and reenacted to read.
20 Sec. 16.05.258. SUBSISTENCE USE AND AULOCATION OF FISH AND
21 GAME, (a) The Board of Fisheries and the Board of Game shall identify the :;
22 stocks and game populations, or portions of stocks and populations, that are
23 customarily and traditionally used for subsistence in each rural area identified b y  me
24 boards.
25 (b) The boards shall determine
26 (11 what portion, if any, of the stocks and populations idenufied u n d e r

27 (a) of this section can be harvested consistent with sustained yield; and
28 (2) how much of the harvestable portion is needed to provide u
29 reasonable opportunity to satisfy the subsistence uses of those stocks and populations
30 (c) The boards shall adopt subsistence fishing and subsistence hunting
31 regulations for each stock and population for which a harvestable portion i**
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1 determined to exist under < b;( 1) of this section. If the harvestable portion is not
2 sufficient to accommodate all consumptive uses of the stock or population, but is
3 sufficient to accommodate subsistence uses of the stock or population, then
4 nonwasteful subsistence uses shall be accorded a preference over other consumptive
5 uses, and the regulations shall provide a reasonable opportunity to satisfy the
6 subsistence uses. If the harvestable portion is sufficient to accommodate the
7 subsistence uses ot the '.tock or population, then the boards may provide for other
8 consumptive uses or tne remainder of the harvestable portion. If it is necessary to
9 restrict subsistence fishing or subsistence hunting in order to assure sustained yield

10 or continue subsistence uses, then the preference shall be limited, and the boards shall
11 distinguish among subsistence users, by applying the following criteria:
12 (h customary and direct dependence on the fish stock or game
13 population as the mainstay of livelihood:
14 (2) local residency: and
15 (3) availability of alternative resources.
16 (d) The boards may adopt regulations consistent with this section that
17 authorize taking for nonsubsistence uses a stock or .• >pu!ation identified under iai of
18 this section.
19 (e) Fish stocks and game populations, including bison, or portions of fish
20 stocks and game populations, not identified under (a) of this section may be taken
21 only under nonsubsistence regulations.
22 (f) Takings authorized under this section are subject to reasonable regulation
23 of seasons, catch or bag limits, and methods and means. Takings and u s e s  of
24 resources authorized under this section are subject to AS 16.05.831 and AS ir>.5<).
25 * Sec. 4. AS 16.05 .940 is amended by adding new paragraphs to read:
26 (36) "customary and traditional" means the noncommercial, long-term.
27 and consistent taking of. use of, and reliance upon fish or game in a specific area and
28 the use patterns of that fish or game that have been established over a reasonable
29 period of time taking into consideration the availability of the fish or game.
■30 (37) customary trade" means the limited noncommercial exchange.
31 for minimal amounts of cash, as restricted by the appropriate board, of fish or game
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1 resources; the terms of this paragraph do not restrict money sales of furs and
2 fur bearers.
3 * Sec. 5. AS 16.05.940(36) and 16.05.940(37) are repealed.
4 * Sec. 6. REGULATIONS. Notwithstanding the provisions of AS 16.05.258. as in effect
5 on the day before the effective date of sec. 2 of this Act. the Board of Fisheries. Board of
6 Game, and Department of Fibh and Game shall adopt regulations necessary to implement the
7 provisions of secs. I. 2. and 4 of this Act.
8 * Sec. 7. TRANSITION, tai It is the intent of the legislature that the Board of Fisheries
9 and the Board of Game expeditiously adopt regulations necessary to implement secs. 1. 2. and

10 4 of this Act.
11 (b) Regulations adopted by the Board of Fisheries. Board of Game, or Department
12 of Fish and Game after July 1. 1992. may not be inconsistent with the provisions of secs. 1,
13 2. and 4 of this Act.
14 (c) Regardless of whether regulations in effect on July 1, 1992, and adopted under
15 the authority of AS 16.05.251. 16.05.255. or 16.05.258. as that statute read on the day before
16 the effective date of sec. 2 of this Act. are inconsistent with the provisions of secs. 1. 2. or
17 4 of this Act, they may continue to be implemented and emorced until the effective date of

18 sec. 2 of this Act.
19 * Sec. 8. TRANSITION. After January 1, 1995, the Board of Fisheries. Board of Game.
20 and Department of Fish and Game may adopt regulations to implement AS 16.05.258. as
21 amended by sec. 3 of this Act. Regulations adopted under this section may not take effect
22 before the effective date of sec. 3 of this Act.
23 * Sec. 9. REVIEW, (a) The legislature acknowledges and recognizes that this Act deals
24 with a subject of vital concern and that the subject ments review. Therefore, it is the intent
25 of the legislature that the operation of this Act and the regulations adopted under this Act be
26 fully reviewed by the governor no later than June 1, 1994.
27 (b) This review penod is intended to allow for further research and to gam experience
28 in implementing this Act and regulations adopted under secs. 6 and 7 of this Act. It is the
29 intent of the legislature that the governor convene a representative group to provide
30 recommendations to the governor before the end of the review period. It is the intent of the
31 legislature that representatives of the legislature and persons with a history in the formulation
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1 of subsistence legislation in this state participate in the group.
2 (c) It is the intent of the legislature that the review under this section occur with

3 public input and participation.
4 td) No later than September I. 1994. the governor shall provide a report to the
5 legislature on the results of the review and proposed recommendations for statutory
6 amendments.
7 * Sec. 10. Sections 6 - X of this Act take effect immediately under AS 01.10.070tci.
8 * Sec. 11. Sections 1. 2. 4. and 9 of this Act take effect on the effective date of
9 regulations first adopted under sec. r> of this Act by the Board of Fisheries and the Board of

10 Game.

11 * Sec. 12. Sections 3 and 5 of this Act take effect October I, 1995.
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SPONSOR STATEMENT

House Bill 255

House Bill 255 was crafted using Alaska's Constitution as it's basis.
The Legislature is mandated by the constitution to provide for the utilization, 
development and conservation of all natural resources belonging to the State, 
including the land and waters...for the maximum benefit of its people.

Further, wherever occurring in their natural state, the fish, wildlife and waters of 
the state are reserved to the people for common use.
Under the Alaska Constitution no exclusive right or special privilege of fishery 
shall be created or authorized in the natural waters of the State.

The laws and regulations which govern the use or disposal of natural 
resources under the state constitution, shall apply equally to all persons 
similarly situated with reference to the subject matter and purpose to be served 
by the law or regulation.
Replenishable resources belonging to the state shall be utilized, developed 
and maintained on a sustained yield principle su> ;ect to preferences among 
beneficial users.
HB 255 would establish an allocation mechanism and ensure the allocation for 
the various uses of the fish and game resources including subsistence use, to be 
consistent with the principles of sustained yield and will be the result of 
decisions by the respective Boards of Fish and Game.
The Boards are empowered to adopt criteria upon which to base allocation 
decisions, including the allocation for subsistence. The Boards will provide 
regulations to determine who may participate in subsistence hunting and 
fishing during times of abundance and shortage.



The subsistence allocation will be determined as a percentage of the stock or 
population that is available, based upon sustained yield. The percentage must 
provide a preference to satisfy subsistence use.
The Boards of Fish and Game shall distinguish among those provided a 
subsistence use on the basis of need, customary use and one's ability to obtain 
food by other means, should restrictions become necessary.
Under the provisions of HB 255, commercial sale of subsistence-taken fish or 
game is prohibited, however customary trade, barter or sharing for personal or 
family use is authorized.
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DEPARTMENT OF FISH  AND GAME

DIVISION OF SUBSISTENCE

T O N Y  K N O W L E S ,  G O V E R N O R

P .O . BOX  25526 

JU N EA U , ALASKA 99802-5526 
P H O N E: (907) 465-4147 
FAX: (907) 465-2066

April 30, 1997 

Mr. Pete Ecklund
Representative Bill Williams office 
State Capitol Building, Room 424

Dear Mr. Ecklund:

As-yon-hr̂ d requested on the phone earlier this week, I am providing a review of the impacts of 
nHB 255̂  If enacted, HB 255 would substantially revise the state's subsistence statute, as well as 
change the way that the Board of Fisheries and Board of Game allocate between commercial, 
sport, personal, and subsistence uses. Significant aspects of the bill include the following:

I n d iv id u a l  .E l i g i b i l i ty _ C n l.e iia

The bill requires the Board of Fisheries and Board of Game to establish in regulation individual 
eligibility criteria for determining who may participate in subsistence fisheries or subsistence 
hunts (Sec. 2, Sec. 3). There are two sets of criteria -- one set for identifying who is a 
subsistence user in general, and one set for distinguishing between subsistence users when all 
subsistence users cannot harvest. Individual eligibility criteria likely would be based on some 
individual needs-based dependency test, because the act changes the definition of "subsistence 
uses" to be "by an individual who significantly depends on the resource" (Sec. 10). A person’s 
eligibility might change from year to year. Under this system, there would be tens of thousands 
of applicants yearly, creating a significant new task to the Alaska Department of Fish and Game 
(ADF&G). A major change is that non-residents could qualify for subsistence eligibility because 
of changes in key definitions (see below).

The Board of Fisheries and Board of Game act separately, so potentially there could be separate 
eligibility standards for subsistence fishing and subsistence hunting - persons eligible to fish 
may not be the same as persons eligible to hunt and vice versa. ADF&G likely would administer 
the individual subsistence permit system, determining which applicants score high enough to be 
eligible for participating in subsistence fishing and subsistence hunting. Each individual would 
have to apply for a permit to participate in a subsistence fishery or hunt - in a family, husband, 
wife, and older children would all have to apply (presumably, children below a certain age might 
not need a permit).
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Allocation Quotas ("Percentage for Subsistence. Personal. Snort, and Commercial Uses"!.
The bill requires the Board of Fisheries and Board of Game to establish regulatory quotas (called 
a “percentage of the stock or population”) allocated for subsistence uses, personal uses, sport 
uses, and commercial uses (Sec. 6). Allocations between these uses would be done on every 
stock or game population in the state with a harvestable surplus. In making allocations, the 
percentage allocated for subsistence uses must give a preference to satisfy subsistence uses.
' llocations between personal, sport, and commercial uses of fish presumably would be based on 
criteria listed in AS 16.05.251(e) (Sec. 1).

The Procedural Steps for Applying the Subsistence Preference are Removed, and Replaced bv 
a n - U n c e r ta in .Q u o ta  A l lo c a t i o n  S y s t e m
The bill removes the 1992 procedural steps for applying the subsistence preference (Sec. 5) - that 
is, under the 1992 law, as the harvestable surplus declines, restrictions are placed on commercial, 
sport, or personal uses before subsistence uses are significantly restricted. Existing procedural 
steps are replaced by an uncertain quota allocation system (Sec. 6) - under one interpretation, 
once the “percentage for subsistence” and for other uses are established they are fixed, and as the 
harvestable surplus declines, restrictions are placed on all u;es concurrently. Under a fixed quota 
system, the pool of subsistence users compete among themselves for their percentage of the 
harvestable surplus. When the fixed subsistence percentage of the harvestable surplus is not 
sufficient “to continue subsistence uses”, then two criteria are used by the Board of Fisheries or 
Board of Game to distinguish among subsistence users (Tier II), reducing the number of 
subsistence fishers or hunters.

However, the act is unclear if subsistence uses and other user groups are locked into their 
percentage of the allocation, or if the boards can readjust the percentages to provide for one user 
group over another when the harvestable surplus declines. Under another interpretation of the 
act, it may be that as the harvestable surplus declines, the Board of Fisheries and Board of Game 
must readjust the percentages allocated among all competing uses, sc that subsistence uses are 
always satisfied; how this occurs is unclear.

N o n s u b s i s t e n e e  A r e a s  A r e  E l im in a te d
The act removes language allowing the Boards of Fisheries and Game to establish “non­
subsistence areas” - areas where subsistence is not a principal characteristic of the economy, 
culture, and way of life (Sec. 5). The act would eliminate the five nonsubsistence areas which 
have been established by the Board of Fisheries and Game - the Anchoragc-Matsu-Kcnai 
Nonsubsistence Area, the Fairbanks Nonsubsistencc Area, the Juneau Nonsubsistence Area, the 
Ketchikan Nonsubsistence Area, and the Valdez Nonsubsistence Area. The act would require the 
Board of Fisheries and Board of Game to create subsistence fisheries and hunts on stocks and 
populations in the five current nonsubsistence areas. General hunts in the Anchoragc-Matsu- 
Kenai and Fairbanks areas likely would be converted into subsistence hunts under a Tier II 
system, unless the eligibility criteria for subsistence hunting were very restrictive. Subsistence 
fisheries likely would be established in the nonsubsistcncc areas.
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D e f in i t i o n s  o f - K e y  T e r m s  A r e .C h a n g e d

Non-residents become eligible to participate in subsistence fishing and bunting, because the act 
modifies the definitions of “subsistence hunting” (sec. 8), “subsistence fishing” (sec. 9), and 
“subsistence uses” (sec. 10) to eliminate the requirement that the user be a rural resident of the 
state, or even a resident of the slate. The definition of “subsistence uses” is changed to include 
an individual, needs-based eligibility standard, with the phrase, “by an individual who 
significantly depends on the resource”

One of the three Tier II criteria are elimina ed - “the proximity of the domicile of the subsistence 
user to the stock or population” (sec. 6); this criterion was found to be unconstitutional by the 
Alaska Supreme Court. The act eliminates the definition of “rural area” in AS 16.05;940(27) - 
“a community or area of the stale in which the noncommercial, customary and traditional use of 
fish or game for personal or family consumption is a principal characteristic of the economy of 
the community or area”.

S u n s e t  P r o v i s i o n s  .A c s -E l im in a te d
The act removes the sunset provisions in the current law (sec. 12). The 1986 subsistence law 
language retained in the sunset provisions would disappear, making it mo: e difficult for the 
state's law to return to the pre-1992 language (under which the state retained management offish 
and game on all Alaska lands).

These are the major changes pending with HB 255 that the Division of Subsistence has 
identified. Because it removes rural residency preference for the subsistence priority, enactment 
of this bill would not comply with ANILCA, so it would not allow state resumption of 
subsistence management on federal lands.

Please feel free to call if you have further questions about this analysis. Thank you.

Sincerely,

Mary d . Pete 
Director
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M E M O R A N D U M April 18, 1997

SUBJECT: Sectional Summary: Draft bill relating to subsistence hunting and
fishing (Work Order No. 20-LS0922\A)

TO: Representative Ramona Barnes

FROM: George Utermohl^^/
Legislative Counsel

This memorandum is a sectional summary of the draft bill legarding subsistence hunting and 
fishing.

A sectional summary of a bill is not an authoritative interpretation of the bill. The bill itself 
is the best statement of its contents.

Section 1 of the bill amends AS 16.05.251(e), which relates to the criteria that the Board of 
Fisheries must use for allocating fishery resources. This section requires the board to adopt 
criteria for allocating fishery resources to and among subsistence users that are consistent 
with AS 16.05.258. The remainder of subsection (e) sets out criteria for allocation of fishery 
resources among personal use, sport, guided sport, and commercial fisheries.

Section 2 of the bill adds a new subsection (i) to AS 16.05.251, relating to the powers of the 
Board of Fisheries. This subsection requires the board to establish criteria for determining 
who may engage in subsistence fishing in times of resource abundance and in times of 
resource shortage.
Section 3 of the bill amends AS 16.05.2o5(a), relating to the powers of the Board of Game. 
The board shall regulate subsistence hunting in a manner consistent with AS 16.05.258. The 
board shall also adopt criteria for determining who may engage in subsistence hunting in 
times of resource abundance and in times of resource shortage.

Section 4 of the bill repeals and reenacts AS 16.05.258(a), relating to the identification of 
fish stocks and game populations used for subsistence uses. The Board of Fisheries and the 
Board of Game are to identify stocks and populations that are customarily and traditionally 
used for subsistence uses in areas identified by the boards. The fonner reference to "rural 
areas" has been dropped from this subsection.



Representative Ramona Barnes
A p ril 18, 19v7
Page 2

Section 5 of the bill repeals and reenacts AS 16.05.258(b), relating to the assessment of 
harvestable portions of stocks and populations. The boards shall determine what portion of 
stocks and populations identified as used for subsistence uses under AS 16.05.258<a) can be 
harvested consistent w-ith sustained yield and what portion of the harvestable portion of the 
stock or population is necessary to provide a reasonable opportunity to satisfy subsistence 
uses.

Section 6 of the bill repeals and reenacts AS 16.05.258(c), relating to allocation offish and 
game resources among the various user groups. The boards shall by regulation determine 
the percentages of a stock or population that may be taken for subsistence, personal use, 
sport, and commercial uses. The boards shall also allocate the available resources among 
subsistence users if there is not sufficient resources. The boards shall distinguish among 
subsistence users based on their customary and direct dependence on the stock or population 
for human consumption and their ability to obtain other food if subsistence uses are restricted 
or eliminated.

This bill does not use local residency or proximity of domicile to the resource to determine 
eligibility for Tier II subsistence. This provision was found to be unconstitutional. The 
McDowell court hinted that criteria based on local residency may not be a legitimate factor 
to be considered but the Kenaitze court addressed this issue directly and determined that a 
person's place of residency in the state cannot be used to distinguish among subsistence 
users.

Section 7 of the bill adds a new subsection to AS 16.05.258, authorizing the boards to allow 
nonsubsistence hunting and fishing on stocks and populations identified as being used for 
subsistence under AS 16.05.258(a).

Sections 8 and 9 of the bill amend the definitions of "subsistence fishing" and "subsistence 
hunting" to eliminate the requirement that a person be domiciled in a rural area of the state 
to engage in subsistence fishing and hunting. Also eliminated is the requirement that 
subsistence is restricted to residents.

Section 10 of the bill amends the definition of "subsistence uses" by eliminating the 
requirement that a person be domiciled in a rural area of the state and that the person be a 
resident of the state. The definition is further amended to provide that subsistence uses are 
certain uses of wild renewable resources by an individual who significantly depends on the 
resource for direct personal or family consumption, etc.

Section 11 of the bill provides that the definition of "rural area" is repealed.

Section 12 of the bill repeals provisions of the 1992 subsistence law that would sunset the 
current subsistence law as well as provisions of this bill. If not repealed, these provisions
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of ch. 1, SSSLA 1992 would have the effect of reenacting the provisions of the 1986 
subsistence law.

Section 13 of the bill contains transitional provisions relating to the transition from the 
current subsistence regulations to the new regulations that will be required to implement this 
bill. The boards and the department are to start adopting conforming regulations once the 
bill takes effect but the current regulations stay on the books until superseded by new 
regulations or until October 1,1997, whichever comes first. This provision eases the burden 
on the boards to make the transition to the new subsistence law.

Section 14 of the bill provides an immediate effective date.

GU:jdr
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