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C o u r t s  u s u a l l y  s u b s t i t u t e  j u d g m e n t  o n  t h e  k i n d  o f  q u e s t i o n s  o f  
l a w  t h a t  a r e  w i t h i n  t h e i r  s p e c i a l  c o m p e t e n c e ,  b u t  o n  o t h e r  
q u e s t i o n s  t h e y  l i m i t  t h e m s e l v e s  t o  d e c i d i n g  r e a s o n a b l e n e s s ;  
t h e y  d o  n o t  c l a r i f y  t h e  m e a n i n g  o f  r e a s o n a b l e n e s s  b u t  r e t a i n  
f u l l  d i s c r e t i o n  i n  e a c h  c a s e  t o  s t r e t c h  it  i n  e i t h e r  
d i r e c t i o n .

D a v i s ,  A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) Vo l .  5, § 29:1, 
p. 332.

'I n  o t h e r  w o r d s ,  a c c o r d i n g  t o  P r o f e s s o r  Davis, u n d e r  t h e  " a r b i t r a r y  
a n d  c a p r i c i o u s "  s t a n d a r d  o f  r e v i e w ,  w h a t  a f e d e r a l  D i s t r i c t  C o u r t  
j u d g e  i s  r e a l l y  d e c i d i n g  is w h e t h e r  o r  n o t  t h e  a g e n c y  h a s  c o n v i n c e d  
t h e  j u d g e  t h a t  its r u l e  is " r e a s o n a b l e , "  as w e l l  a s  w h e t h e r  o r  n o t  
t h e  a g e n c y  p r o p e r l y  f o l l o w e d  t h e  s t a t u t e  t h e  a g e n c y  w a s  s e e k i n g  t o  
i m p l e m e n t .  I t  is h a r d  t o  i m a g i n e  a m o r e  f l e x i b l e  s t a n d a r d  o f  
j u d i c i a l  r e v i e w .  SEE: I d . , § 29 : 7  p. 359.

A c c o r d i n g  t o  P r o f e s s o r  Davis, a l l  t h e  j u d i c i a l  a n d  s t a t u t o r y  
v e r b i a g e  p u r p o r t i n g  t o  r e f i n e  t h e  f o r e g o i n g  s u m m a r y  o f  t h e  m i d d l e  
g r o u n d  o f  j u d i c i a l  r e v i e w  is u s e l e s s  e m b r o i d e r y ,  t a n t a m o u n t  t o  w h a t  
S h a k e s p e a r e  w r o t e  in K i n g  J o h n . IV, ii:

T o  b e  p o s s e s s ' d  w i t h  d o u b l e  pomp,
T o  g u a r d  a t i t l e  t h a t  w a s  r i c h  b e f o r e ,
T o  g i l d  r e f i n e d - g o l d ,  t o  p a i n t  t h e  lily,
T o  t h r o w  a p e r f u m e  o n  t h e  v i o l e t ,
T o  s m o o t h  t h e  ice, o r  a d d  a n o t h e r  h u e  
U n t o  t h e  r a i n b o w ,  o r  w i t h  t a p e r  l i g h t  
T o  s e e k  t h e  b e a u t e o u s  e y e  o f  h e a v e n  t o  g a r n i s h ,
Is  w a s t e f u l  a n d  r i d i c u l o u s  e x c e s s .

P r o f e s s o r  D a v i s  a d d s  that:

T h e  m o s t  p r o m i n e n t  e x a m p l e  o f  s u c h  u s e l e s s  e m b r o i d e r y  is t h e  
c o n f u s e d  l a w  a b o u t  t h e  c o m p a r i s o n  o f  t h e  " a r b i t r a r y  a n d  
c a p r i c i o u s "  s t a n d a r d  w i t h  t h e  " s u b s t a n t i a l  e v i d e n c e "  
s t a n d a r d . ..

D a v i s ,  A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) Vol. 5, § 29:1, 
p. 334 ; S E E  A L S O  IcL, § 29:7.

opinions that try to explicate "arbitrary and capricious" review:
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a. T h e  " s u b s t a n t i a l  e v i d e n c e "  s t a n d a r d  c o m p a r e d  t o  t h e  
" a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d

W h a t  is " s u b s t a n t i a l  e v i d e n c e ? "

S u b s t a n t i a l  e v i d e n c e  is m o r e  t h a n  a s c i n t i l l a ,  a n d  m u s t  d o  
m o r e  t h a n  c r e a t e  a s u s p i c i o n  o f  t h e  e x i s t e n c e  o f  t h e  f a c t  to 
b e  e s t a b l i s h e d .  It m e a n s  s u c h  r e l e v a n t  e v i d e n c e  a s  a 
r e a s o n a b l e  m i n d  m i g h t  a c c e p t  as a d e q u a t e  t o  s u p p o r t  a 
c o n c l u s i o n .

U . L . R . B .  v  C o l u m b i a n  E. & S. C o . . 3 0 6  U.S. 292, 300 (1939).

A d d r e s s i n g  t h e  d i s t i n c t i o n  b e t w e e n  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
a n d  " s u b s t a n t i a l  e v i d e n c e "  s t a n d a r d s ,  P r o f e s s o r  D a v i s  h a s  asked, 
r h e t o r i c a l l y :

W h a t ,  then, is t h e  d i f f e r e n c e  b e t w e e n  t h e  t w o  s t a n d a r d s ,  o r  
a r e  t h e y  t h e  s a m e ?  T h e  s u r p r i s i n g  a n s w e r :  T h e  c o u r t s  d o  n o t
k n ow!
T h e  s c o p e  o f  r e v i e w  m a y  v a r y  f r o m  o n e  c a s e  t o  a n o t h e r  a n d  it 
m a y  v a r y  w i t h  t h e  m o o d  of t h e  w r i t e r  of  t h e  o p i n i o n . 6

Davis, A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) Vol. 5, § 29:1, 
p. 335.

D o e s  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  d i f f e r  f r o m  t h e  
" s u b s t a n t i a l  e v i d e n c e ?  s t a n d a r d ?  P r o f e s s o r  D a v i s  a d v i s e s  u s  that:

T h e  b e s t  r e s p o n s e  t o  t h i s  q u e s t i o n  m i g h t  b e  t h a t  q u i b b l i n g  
a b o u t  it s h o u l d  b e  a v o i d e d  b e c a u s e ,  w h a t e v e r  t h e  t e c h n i c a l  
a n s w e r ,  c o u r t s  w i l l  g o  o n  s u b s t i t u t i n g  j u d g m e n t  o n  t h e  k i n d  of 
q u e s t i o n s  o f  l a w  t h a t  a r e  w i t h i n  t h e i r  s p e c i a l  c o m p e t e n c e  a n d  
u s i n g  a r e a s o n a b l e n e s s  t e s t  o n  o t h e r  q u e s t i o n s .

SEE, f o r  e x a m p l e :  O f f i c e  o f  C o m m u n i c a t i o n  n f  t h e  U n i t e d
C h u r c h  of  C h r i s t  v  F . C . C . . 707 F . 2 d  1413, 1 4 2 2 - 1 4 2 6  (D.C.Cir. 
1983):

O v e r  t h e  y e a r s ,  t h e s e  p h r a s e s  " a r b i t r a r y , "  " c a p r i c i o u s , "  
a n d  " a b u s e  o f  d i s c r e t i o n , "  as w e l l  a s  t h e  j u d i c i a l  
p r e c e d e n t  i n t e r p r e t i n g  t h e m  h a v e  d e v e l o p e d  a d e c e p t i v e l y  
t a l i s m a n i c  q u a l i t y — t h e  m e r e  m e c h a n i s t i c  i n c a n t a t i o n  of 
t h e  t e r m s  is p r e s u m e d  t o  e v o k e  t h e  a p p r o p r i a t e  j u d i c i a l  
m i n d - s e t .

O r  P a c i f i c  L e g a l  F o u n d a t i o n  v  Dept. T r a n s p o r t a t i o n . 593 F . 2 d  
1338, 1343, n 35 (D.C.Cir. 1971), cert, d e n i e d ,  444 U.S.
8 3 0 ( 1 9 7 1 ) :

. . .we a g r e e  w i t h  t h e  e m e r g i n g  c o n s e n s u s  of  t h e  C o u r t s  of 
A p p e a l s  t h a t  t h e  d i s t i n c t i o n  b e t w e e n  t h e  a r b i t r a r y  a n d  
c a p r i c i o u s  s t a n d a r d  a n d  s u b s t a n t i a l  e v i d e n c e  r e v i e w  is 
l a r g e l y  s e m a n t i c . ..
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D a v i s ,  A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) V o l .  5, § 29:7  
p. 3 5 6 . 7

F o r  t h i s  r e a s o n ,  w e  w i l l  n o t  e x a m i n e  a n y  o f  t h e  o t h e r  e x p r e s s i o n s  
u s e d  t o  d e s c r i b e  t h e  m i d d l e  g r o u n d  o f  j u d i c i a l  r e v i e w — " c l e a r l y  
e r r o n e o u s , "  " c l e a r  e r r o r  o f  j u d g m e n t , "  o r  " a b u s e  o f  d i s c r e t i o n . "

I n s t e a d ,  w e  e m p h a s i z e  t h a t  in t h e  c o n t e x t  o f  f e d e r a l  c o m m o n  law, 
t h e  m i n d - s e t  o f  t h e  j u d g e  b e f o r e  w h o m  a c a s e  is h e a r d  is p r o b a b l y  
o f  f a r  m o r e  i m p o r t a n c e  t h a n  t h e  p a r t i c u l a r  v e r b a l  f o r m u l a  r e c i t e d  
i n  a s t a t u t e  p u r p o r t i n g  t o  p r e s c r i b e  t h e  s t a n d a r d  o f  j u d i c i a l  
r e v i e w  o f  a g e n c y  a c t i o n ,  u n l e s s  t h e  s t a t u t e  s p e c i f i e s  t h e  e x t r e m e  
o f  " d e  n o v o "  r e v i e w .  W h e t h e r  a s t a t u t e  s p e c i f i e s  " a r b i t r a r y  a n d  
c a p r i c i o u s , "  " s u b s t a n t i a l  e v i d e n c e , "  " c l e a r l y  e r r o n e o u s , "  etc., is 
p r o b a b l y  o f  f a r  m o r e  i m p o r t a n c e  t o  l e g i s l a t o r s  t h a n  t o  j u d g e s .

7 " T h e  l a w  is, then, all a t  o n e  time, t h a t  t h e  o n e  t e s t  
r e q u i r e s  m o r e  t h a n  t h e  other, t h ^ t  t h e  o t h e r  r e q u i r e s  m o r e  t h a n  t h e  
one, a n d  t h a t  t h e  d i f f e r e n c e  t w e e n  t h e  t w o  t e s t s  is l a r g e l y  
s e m a n t i c !  I f  l a w m a k e r s  h a d  a m a l e v o l e n t  p u r p o s e  o f  p r e v e n t i n g  
c l a r i t y  (as t h e y  s u r e l y  d o  n o t ) , c o u l d  t h e y  a c c o m p l i s h  t h a t  p u r p o s e  
m o r e  e f f e c t i v e l y ?

T h e  a n s w e r  is yes, f o r  t h e y  h a v e  m a d e  t h e  d i f f i c u l t i e s  s t i l l  
g r e a t e r .  ...

I f  d i f f e r e n c e s  in t h e  t h r e e  s t a n d a r d s  e x i s t ,  t h e  l e a s t  
e x a c t i n g  r e v i e w  is " a r b i t r a r y  o r  c a p r i c i o u s , "  t h e  m i d d l e  o n e  is 
" s u b s t a n t i a l  e v i d e n c e , "  a n d  t h e  m o s t  e x a c t i n g  is " c l e a r  e r r o r  of 
j u d g m e n t . "
D a v i s ,  A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) Vo l .  5, § 29:7 

p. 359.
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b. T h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  o f  r e v i e w  
a l l o w s  c o u r t s  to  e x e r c i s e  a t r e m e n d o u s  l e v e l  of 
d i s c r e t i o n  in r e v i e w i n g  a g e n c y  a c t i o n .

T h e  f e d e r a l  A P A  e m b o d i e s  t h e  b a s i c  p r e s u m p t i o n  t h a t  a g e n c y  a c t i o n  
is s u b j e c t  t o  j u d i c i a l  r e v i e w .  SEE: A b b o t t  L a b o r a t o r i e s  v
G a r d n e r . 387 U.S. 136, 140 (1967); C i t i z e n s  t o  P r e s e r v e  O v e r t o n
P a r k  v  V o l o e . 401 U.S. 402 ( 1 9 7 1 ) . 8

T h e  p r o p o s a l  of  t h e  G o v e r n o r ' s  T a s k  F o r c e  o n  S u b s i s t e n c e  (1997) to  
a m e n d  A N I L C A  § 807 e n s u r e s  t h a t  t h e  S t a t e ' s  d e c i s i o n s  i m p l e m e n t i n g  
t h e  A N I L C A  s u b s i s t e n c e  p r i o r i t y  w i l l  b e  r e v i e w a b l e .  E x i s t i n g  
A N I L C A  § 807 g u a r a n t e e s  t h e  r i g h t  o f  " a g g r i e v e d  p e r s o n s "  t o
c h a l l e n g e  a n y  f a i l u r e  to a d e q u a t e l y  p r o v i d e  f o r  t h e  s u b s i s t e n c e
p r i o r i t y .  (16 U . S . C .  § 3117.) (This i n c l u d e s  a g e n c y  i n a c t i o n . )

D e s p i t e  a l l  t h e  d i f f e r e n t  v e r b a l  f o r m u l a e  t h a t  h a v e  b e e n  b r o u g h t  t o  
b e a r  o n  t h e  p r o b l e m ,  it is g e n e r a l l y  a c c e p t e d  t h a t  j u d i c i a l  r e v i e w  
u n d e r  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  c a n  b e  j u s t  a b o u t  as 
s e a r c h i n g ,  o r  as d e f e r e n t i a l ,  a s  t h e  j u d g e  w h o  h e a r s  t h e  c a s e  
w i s h e s  t h e  s t a n d a r d  t o  be. T h e r e  is e n o u g h  s l a c k  in t h e  " a r b i t r a r y  
a n d  c a p r i c i o u s "  y a r d s t i c k  to a c c o m m o d a t e  w h a t e v e r  l e v e l  of  r i g o r  a 
p a r t i c u l a r  j u d g e  w i s h e s  to b r i n g  t o  t h e  p r o c e s s  o f  r e v i e w .

F e d e r a l  j u d g e s  o f t e n  w r i t e  t h a t  it is o n l y  in t h e  f i e l d s  of 
s t a t u t o r y  c o n s t r u c t i o n ,  o r  a n a l y s i s  o f  l e g i s l a t i v e  h i s t o r y ,  t h a t  
c o u r t s  e n j o y  " s p e c i a l  c o m p e t e n c e . "  C o n s e q u e n t l y ,  w h e n  j u d i c i a l  
r e v i e w  is in e i t h e r  of t h o s e  f i e l d s  o f  u n i q u e  j u d i c i a l  e x p e r t i s e ,  
a c o u r t  n e e d  g i v e  no  d e f e r e n c e  t o  an  a g e n c y ' s  d e c i s i o n .

I n  A l a s k a ,  h o w e v e r ,  p e r h a p s  o n e  s h o u l d  m o d i f y  t h e  s t a n d a r d  a n a l y s i s  
o f  j u d i c i a l  r e v i e w  b y  n o t i n g  t h a t  m o s t  " t r u e  A l a s k a n s "  c o n s i d e r  
t h e m s e l v e s  t o  b e  e x p e r t s  in t h e  f i e l d s  o f  w i l d l i f e  a n d  f i s h e r i e s  
m a n a g e m e n t .  It is p o s s i b l e  t h a t  f e d e r a l  j u d g e s  in A l a s k a  s h a r e  
t h i s  c o m m o n  p u b l i c  f e e l i n g  o f  s p e c i a l  sk i l l .  A s  a c o n s e q u e n c e ,  
s e a r c h i n g  j u d i c i a l  i n q u i r i e s  in c a s e s  i n v o l v i n g  A l a s k a n  f i s h  a n d  
w i l d l i f e  s h o u l d  n o t  b e  p r e s u m e d  to b e  o u t s i d e  t h e  " s p e c i a l  
c o m p e t e n c e "  of  f e d e r a l  j u d g e s  in A l a s k a .

In A l a s k a ,  it  s e e m s  r e a s o n a b l e  to  p r e d i c t  t h a t  w h e r e  f i s h e r i e s  or  
w i l d l i f e  m a n a g e m e n t  d i s p u t e s  a r e  c o n c e r n e d ,  s u b s t i t u t i o n  o f  a 
c o u r t ' s  j u d g m e n t  ( f e d e r a l  o r  state) f o r  t h a t  o f  a n  a g e n c y  s h o u l d

8 U n d e r  f e d e r a l  a d m i n i s t r a t i v e  l a w  p r i n c i p l e s ,  a g e n c y  
i n a c t i o n ,  o n  t h e  o t h e r  hand, is p r e s u m p t i v e l y  u n r e v i e w a b l e ,  
b u t  t h e  p r e s u m p t i o n  m a y  b e  r e b u t t e d .  H e c k l e r  v C h a n e y . 470 
U. S .  821, 833 (1985). B U T  C O M P A R E  S i e r r a  C l u b  v  H o d e l . 848 
F . 2 d  1068 (10th Cir. 1988), a n d  A d a m s  v  R i c h a r d s o n . 480 F . 2 d  
1 1 5 9  (D.C. Cir. en b a n c  1973).
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A  j u d i c i o u s  a p p r o a c h  t o  t h e  j u r i s p r u d e n c e  o f  a d m i n i s t r a t i v e  l a w  
w i l l  r e c o g n i z e  t h a t  t h e  s c o p e  o f  j u d i c i a l  r e v i e w  o f  a g e n c y  
d e c i s i o n s  o c c u p i e s  a c o n t i n u u m .

A t  o n e  e n d  o f  t h e  c o n t i n u u m  l i e s  t h e  f i e l d  o f  s t a t u t o r y  
i n t e r p r e t a t i o n ,  w h i c h  c o u r t s  c o n s i s t e n t l y  d e c l a r e  t o  b e  w i t h i n  
t h e i r  " s p e c i a l  c o m p e t e n c e "  a n d  w h e r e i n  c o u r t s  c o n s e q u e n t l y  d o  n o t  
d e f e r  t o  a g e n c y  d e c i s i o n s .

C o u r t s  a r e  m o s t  p r o n e  t o  s u b s t i t u t e  t h e i r  j u d g m e n t  f o r  t h a t  of  an 
a g e n c y  w h e n  t h e  q u e s t i o n  in f r o n t  o f  t h e  c o u r t  is o n e  o f  a n a l y z i n g  
a s t a t u t e  o r  l e g i s l a t i v e  h i s t o r y .  SEE, e .g., W a t t  v  A l a s k a . 101 
S . C t .  1 6 7 3  (1983); K e n a i t z e  I n d i a n  T r i b e  v  A l a s k a . 8 6 0  1 . 2 d  312, 
313 (9th Cir. 1988), c e r t  d e n i e d ,  4 9 1  U.S. 9 0 5  ( 1 9 8 9 ) . 9

A t  t h e  o t h e r  e n d  o f  t h e  c o n t i n u u m  o f  t h e  s c o p e  o f  j u d i c i a l  r e v iew, 
y e t  n o t  s e p a r a t e d  f r o m  t h e  f i r s t  e n d  b y  a " b r i g h t  l i n e , "  l i e s  
j u d i c i a l  r e v i e w  o f  a g e n c y  f i n d i n g s  o f  f a c t  a n d  p o l i c y .  I t  is f a i r  
t o  s a y  t h a t  c o u r t s  a r e  g e n e r a l l y  l e s s  w i l l i n g  t o  s u b s t i t u t e  t h e i r  
j u d g m e n t  f o r  t h a t  o f  a n  a g e n c y  in t h e s e  d o m a i n s ,  e s p e c i a l l y  w h e r e  
t h e  q u e s t i o n  i n v o l v e s  a g e n c y  e x p e r t i s e  o r  b a s i c  p o l i c y .

In c o n c l u s i o n ,  o n e  c o u l d  s a y  t h a t  in g e n e r a l ,  s t a t u t o r y  s t a n d a r d s  
l i k e  " a r b i t r a r y  a n d  c a p r i c i o u s "  t h a t  p u r p o r t  t o  l i m i t  j u d i c i a l  
r e v i e w  o f  a g e n c y  d e c i s i o n s  a r e  l i k e  t h e  o u t f i e l d  f e n c e s  a t  t h e  
m i n o r  l e a g u e  M i l w a u k e e  B r e w e r s '  b a l l p a r k  w h e n  t h e  t e a m  w a s  o w n e d  b y  
B i l l  V e e c k :  t h e  f e n c e s  c a n  m o v e  in a n d  o u t  f r o m  d a y  t o  day.

never come as a surprise.

9 C h e v r o n  v  N . R . D . C . . 467 U.S. 837 (1984), i n d i c a t e d  a
d o c t r i n a l  s h i f t  b y  t h e  U.S. S u p r e m e  C o u r t  i n  t h e  f i e l d  of 
f e d e r a l  a d m i n i s t r a t i v e  c o m m o n  law, a n d  h e l d  t h a t  r e v i e w i n g  
c o u r t s  m u s t  a f f i r m  a n y  r e a s o n a b l e  i n t e r p r e t a t i o n  o f  a m b i g u o u s  
l a n g u a g e  in a n  a g e n c y - a d m i n i s t e r e d  s t a t u t e .  N o n e t h e l e s s ,  
t r e m e n d o u s  j u d i c i a l  d i s c r e t i o n  c o n t i n u e s ,  d u e  in p a r t  t o  t h e  
m a l l e a b i l i t y  o f  a d m i n i s t r a t i v e  l a w  d o c t r i n e s ,  t h e  l a r g e  a n d  
i d e o l o g i c a l l y  d i v e r s e  f e d e r a l  j u d i c i a r y ,  a n d  t h e  i n h e r e n t  
l i m i t s  o f  a p p e l l a t e  r e v i e w  f o r  e n s u r i n g  c o n s i s t e n c y .
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S e n a t o r  S t e v e n s  h a s  m a d e  s e v e r a l  c h a n g e s  t o  G o v e r n o r  K n o w l e s '  
S u b s i s t e n c e  T a s k  F o r c e ' s  (1997) p r o p o s a l s .  T h e  f o l l o w i n g  s e c t i o n  
o f  t h i s  m e m o  d i s c u s s e s  S e n a t o r  S t e v e n s ' a d d i t i o n  t o  t h e  T a s k  
F o r c e ' s  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  § 807, a d d i n g  t h e  c l a u s e  " o r  
o t h e r w i s e  n o t  in a c c o r d a n c e  w i t h  l a w "  t o  t h e  f o r m u l a  o f  " a r b i t r a r y  
a n d  c a p r i c i o u s . " 10

Mr. B i l l  H o r n  h a s  w r i t t e n  t h a t  S e n a t o r  S t e v e n s '  m o d i f i c a t i o n  
" s u b s t a n t i a l l y  w e a k e n s  d e c i s i o n m a k i n g  a u t h o r i t y  o f  S t a t e  a g e n c i e s . "  
I r e s p e c t f u l l y  d i s a g r e e  f o r  t h e  f o l l o w i n g  r e a s o n s .

T h e r e  is e n o r m o u s  j u d i c i a l  d i s c r e t i o n  in t h e  a p p l i c a t i o n  o f  t h e  
" a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  of  r e v i e w  u n d e r  f e d e r a l  
a d m i n i s t r a t i v e  c o m m o n  law. It is m y  o p i n i o n  t h a t  t h e  m a r g i n a l  
c h a n g e  c a u s e d  b y  t h e  a d d i t i o n a l  l a n g u a g e  i n s e r t e d  b y  S e n a t o r  
S t e v e n s  w o u l d  b e  o f  m i n i m a l  e f f e c t ,  n o t  " s u b s t a n t i a l . "

T h e  f e d e r a l  A P A  s p e c i f i c a l l y  a l l o w s  a r e v i e w i n g  c o u r t  t o  d e c l a r e  
a g e n c y  a c t i o n  i n v a l i d  if it is " o t h e r w i s e  n o t  in a c c o r d a n c e  w i t h  
l a w . "  5 U . S . C .  § 7 0 6 ( 2 ) (A).

A s  a h y p o t h e t i c a l ,  l e t  us  c o n s i d e r  h o w  a r e v i e w i n g  c o u r t  w o u l d  b e  
l i k e l y  t o  a c t  i n  t h e  a b s e n c e  of S e n a t o r  S t e v e n s '  " o t h e r w i s e  n o t  in 
a c c o r d a n c e  w i t h  la w "  l a n g u a g e .  W o u l d  a F e d e r a l  D i s t r i c t  J u d g e  b e  
l i k e l y  t o  r e f u s e  t o  v o i d  a g e n c y  a c t i o n  t h a t  w a s  in  e x c e s s  o f  t h e  
a g e n c y ' s  s t a t u t o r y  j u r i s d i c t i o n ,  w i t h o u t  s u b s t a n t i a l  o b s e r v a n c e  o f  
p r o c e d u r e s  r e q u i r e d  b y  law, o r  c o n t r a r y  t o  c o n s t i t u t i o n a l  r i g h t s ?  
I d o u b t  it v e r y  m u c h .11

I

C a n  a n y  o f  u s  r e a s o n a b l y  c o n c e i v e  o f  a s t a t u t e  t h a t  f o r b i d s  a c o u r t  
t o  v o i d  a g e n c y  a c t i o n  t h a t  is " n o t  i n  a c c o r d a n c e  w i t h  l a w ? "

I t  is n o n e t h e l e s s  t r u e  t h a t  S e n a t o r  S t e v e n s '  m o d i f i c a t i o n  of  
p r o p o s e d  A N I L C A  § 807 s p e c i f i c a l l y  w i d e n s  t h e  e n u m e r a t e d  g r o u n d s  on  
w h i c h  a c o u r t  c o u l d  v o i d  f i s h  a n d  w i l d l i f e  r e g u l a t i o n s  a d o p t e d  b y  
t h e  S t a t e  u n d e r  a u t h o r i t y  of A N I L C A .  H o w e v e r ,  f o r  t h e  f o r e g o i n g

c. Senator Stevens' version of amended § 807

10 T h e s e  c l a u s e s ,  r e c i t e d  s e r i a t i m  b y  j u d g e s  a n d  l a w y e r s  
e v e r  s i n c e  t h e  f e d e r a l  A P A  w a s  a d o p t e d  in 1946, h a v e  a c q u i r e d  
a m a n t r a - l i k e ,  i n c a n t a t o r y  e f f e c t  b y  v i r t u e  of t h e i r  l o n g­
s t a n d i n g  l i n k a g e  in § 706 of  t h e  f e d e r a l  APA. It is p o s s i b l e  
t h a t  t h e y  h a v e  g r o w n  i n t e l l e c t u a l l y  i n s e p a r a b l e  f o r  f e d e r a l  
j u d g e s  w h o s e  e n t i r e  c a r e e r  e x p e r i e n c e  w i t h  a d m i n i s t r a t i v e  l a w  
h a s  i n v o l v e d  u s i n g  t h e s e  c l a u s e s  a l m o s t  i n t e r c h a n g e a b l y .

11 S E E  ALSO: U.S. V  A l e x a n d e r . 938 F . 2 d  942, 947 n. 9 (9th
Cir. 1991): " W h e r e  C o n g r e s s  h a s  m e a n t  t o  p r e c l u d e  u s  f r o m
p a s s i n g  u p o n  t h e  v a l i d i t y  of  a s t a t u t e ,  it  h a s  s a i d  so 
e x p l i c i t l y . "  ( c i t a t i o n s  a n d  q u o t a t i o n s  o m i t t e d . )
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r e a s o n s ,  I b e l i e v e  t h a t  S e n a t o r  Stevens.' a d d i t i o n  is m o r e  o f  a 
c o s m e t i c  c h a n g e  t h a n  a s u b s t a n t i v e  one.
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W e  n e x t  l o o k  b r i e f l y  at  c u r r e n t  p r a c t i c e  in t h e  9 t h  C i r c u i t  C o u r t  
o f  A p p e a l s  i n t e r p r e t i n g  a n d  a p p l y i n g  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
s t a n d a r d .

I t  i s  t h e  c u r r e n t  j u d i c i a l  c a n t  t o  w r i t e  t h a t  t h e  f u n c t i o n  of  a 
r e v i e w i n g  c o u r t  is m e r e l y  t o  d e t e r m i n e  w h e t h e r  a n  a g e n c y  h a s  
c o n s i d e r e d  a l l  t h e  r e l e v a n t  f a c t o r s  a n d  a r t i c u l a t e d  a r a t i o n a l  
c o n n e c t i o n  b e t w e e n  t h e  f a c t s  f o u n d  a n d  t h e  c h o i c e  m a de. e.g., 
W a s h i n g t o n  C r a b  P r o d u c e r s .  Inc.. v  M o s b a c h e r , 924 F . 2 d  1438, 1441 
(9th Cir. 1990).

I n  t h e  c o n t e x t  o f  f a c t - f i n d i n g ,  c o u r t s  t y p i c a l l y  s t a t e  t h a t  t h e y  
c a n n o t  s u b s t i t u t e  t h e i r  j u d g m e n t  f o r  t h a t  of  t h e  a g e n c y .  e.g., 
A l l i a n c e  A g a i n s t  I F O ' s  v  B r o w n . 84 F . 3 d  343, 345, 350 (9th Cir. 
1 9 9 6 ) ;  c e r t  d e n i e d  117 S.Ct. 1467; A l a s k a  F a c t o r y  T r a w l e r  Assn. 
v  B a l d r i d g e . 831 F . 2 d  1456, 1 4 6 0  (9th Cir. 1987).

N o n e t h e l e s s ,  c o u r t s  c a n  s u b s t i t u t e  t h e i r  j u d g m e n t  f o r  t h a t  of an 
a g e n c y  i n  t h e  c o n t e x t  o f  f a c t - f i n d i n g  v i a  t h e  r u b r i c  o f  s t a t i n g  
t h a t  t h e  a g e n c y  h a s  f a i l e d  t o  a r t i c u l a t e  a r a t i o n a l  c o n n e c t i o n  
b e t w e e n  t h e  f a c t s  a n d  t h e  a g e n c y ' s  d e c i s i o n .

B i c y c l e  T r a i l s  C o u n c i l  of  M a r i n  v  B a b b i t t . 82 F . 3 d  1445 (9th Cir.
1996), (" B T C M " ) is an  i n s t r u c t i v e  c a s e  t o  s t u d y  for p u r p o s e s  o f
s e e k i n g  t o  u n d e r s t a n d  t h e  c u r r e n t  s t a t e  o f  j u d i c i a l  r e v i e w  of 
a g e n c y  a c t i o n s  in t h e  9 t h  C i r c u i t .  T h e  f a c t s  i n v o l v e d  N a t i o n a l  
P a r k  S e r v i c e  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  of b i c y c l e s  a r o u n d  t h e  
G o l d e n  G a t e  B r i d g e  R e c r e a t i o n  A r ea.

T h e  p o r t i o n s  of  t h e  d e c i s i o n  in B T C M  e x c e r p t e d  b e l o w  d e a l  f i r s t  
w i t h  j u d i c i a l  r e v i e w  o f  an a g e n c y ' s  i n t e r p r e t a t i o n  o f  its o w n  
s t a t u t e ,  t h e n  w i t h  j u d i c i a l  r e v i e w  o f  t h e  a g e n c y ' s  f i n d i n g s  of 
f a c t s .12

d. Current 9th Circuit law on the scope of review

12 F e d e r a l  c o u r t s  r e c o g n i z e  a d i s t i n c t i o n  b e t w e e n  
" i n t e r p r e t i v e "  r u l e s  a n d  " s u b s t a n t i v e "  rules.

1) "An i n t e r p r e t i v e  r u l e  e x p r e s s e s  t h e  a g e n c y ' s  v i e w  o f  w h a t  
a n o t h e r  rule, r e g u l a t i o n ,  o r  s t a t u t e  m e a n s . . . t h e  s c o p e  o f  j u d i c i a l  
r e v i e w  i s  b r o a d  b e c a u s e  t h e  i n t e r p r e t a t i o n  o f  s t a t u t o r y  l a n g u a g e  
d o e s  n o t  i n v o l v e  t h e  a g e n c y ' s  d i s c r e t i o n . "  P a c i f i c  G a s  & E l e c t r i c  
Co. v  F P C . 506 F . 2 d  33, 37, n. 14 (D.C. Cir. 1974).

2) A  " s u b s t a n t i v e "  r u l e  (also k n o w n  as a " l e g i s l a t i v e "  rule) 
h a s  b e e n  d e f i n e d  as o n e  w h i c h  " e s t a b l i s h e s  a s t a n d a r d  o f  c o n d u c t  
w h i c h  h a s  t h e  f o r c e  of l a w . . .A g e n e r a l  s t a t e m e n t  of  p o l i c y ,  o n  t h e  
o t h e r  h a n d ,  d o e s  n o t  e s t a b l i s h  a 'b n d i n g  norm. 1 It is n o t  f i n a l l y  
d e t e r m i n a t i v e  of  t h e  i s s u e s  o r  r i g h t s  to  w h i c h  it is a d d r e s s e d .  
T h e  a g e n c y  c a n n o t  a p p l y  or  r e l y  u p o n  a g e n e r a l  s t a t e m e n t  o f  p o l i c y  
as  l a w  b e c a u s e  a g e n e r a l  s t a t e m e n t  of  p o l i c y  o n l y  a n n o u n c e s  w h a t

( c o n t i n u e d . ..)
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I n  B T C M . t h e  9 t h  C i r c u i t 13 w r o t e  t h a t  t h e  U n i t e d  S t a t e s  S u p r e m e  
C o u r t  h a s  e s t a b l i s h e d  a t w o - s t e p  p r o c e s s  f o r  r e v i e w i n g  a n  a g e n c y ' s  
c o n s t r u c t i o n  o f  t h e  s t a t u t e  it a d m i n i s t e r s .

F i r s t ,  a l w a y s ,  is t h e  q u e s t i o n  w h e t h e r  C o n g r e s s  h a s  d i r e c t l y  
s p o k e n  tc t h e  p r e c i s e  q u e s t i o n  a t  is s u e .  I f  t h e  i n t e n t  o f  
C o n g r e s s  is cl e a r ,  t h a t  is t h e  e n d  o f  t h e  m a t t e r ;  f o r  t h e  
c o u r t ,  as w e l l  as t h e  a g e n c y ,  m u s t  g i v e  e f f e c t  t o  t h e  
u n a m b i g u o u s l y  e x p r e s s e d  i n t e n t  o f  C o n g r e s s .  If, h o w e v e r ,  t h e  
c o u r t  d e t e r m i n e s  t h a t  C o n g r e s s  h a s  n o t  d i r e c t l y  a d d r e s s e d  t h e  
p r e c i s e  q u e s t i o n  a t  issue, t h e  c o u r t  d o e s  n o t  s i m p l y  i m p o s e  
i t s  o w n  c o n s t r u c t i o n  o f  t h e  s t a t u t e ,  as  w o u l d  b e  n e c e s s a r y  in 
t h e  a b s e n c e  o f  a n  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n .  R a t h e r ,  if 
t h e  s t a t u t e  is s i l e n t  o r  a m b i g u o u s  w i t h  r e s p e c t  t o  t h e  
s p e c i f i c  issue, t h e  q u e s t i o n  f o r  t h e  c o u r t  is w h e t h e r  t h e  
a g e n c y ' s  a n s w e r  is b a s e d  o n  a p e r m i s s i b l e  c o n s t r u c t i o n  o f  t h e  
s t a t u t e .  C h e v r o n  U . S . A .  v  N . R . D . C . . 467 U. S .  837, 8 4 2 - 8 4 3  
(1984) .

B i c y c l e  T r a i l s  C o u n c i l  c f  M a r i n  v  B a b b i t t . 82 F . 3 d  1445, 14 5 2  (9th 
Cir. 1 9 9 6 ) .

S t e p  o n e  in  t h i s  a n a l y s i s  r e q u i r e s  a c o u r t  t o  u s e  t r a d i t i o n a l  t o o l s  
o f  s t a t u t o r y  c o n s t r u c t i o n .  If  C o n g r e s s  h a d  a n  i n t e n t i o n  o n  t h e  
p r e c i s e  q u e s t i o n  a t  issue, t h a t  i n t e n t  is t h e  l a w  a n d  it m u s t  b e  
j i v e n  e f f e c t .  Id., c i t i n g  C h e v r o n a t  843, n. 9.

I f  a n  a g e n c y  d e c i s i o n  r e p r e s e n t s  a r e a s o n a b l e  a c c o m m o d a t i o n  o f  
c o n f l i c t i n g  p o l i c i e s  t h a t  w e r e  c o m m i t t e d  t o  t h e  a g e n c y ' s  c a r e  b y  
t h e  s t a t u t e ,  then, a t  l e a s t  i n  t h e o r y ,  c o u r t s  s h o u l d  n o t  d i s t u r b  
t h e  a g e n c y ' s  c h o i c e  " u n l e s s  it a p p e a r s  f r o m  t h e  s t a t u t e  o r  its 
l e g i s l a t i v e  h i s t o r y  t h a t  t h e  a c c o m m o d a t i o n  is n o t  o n e  chat C o n g r e s s

12(.. . c o n t i n u e d )
t h e  a g e n c y  s e e k s  t o  e s t a b l i s h  a s  p o l i c y .  A  p o l i c y  s t a t e m e n t  
a n n o u n c e s  t h e  a g e n c y ' s  t e n t a t i v e  i n t e n t i o n s  f o r  t h e  f u t u r e . "  
P a c i f i c  G a s  & E l e c t r i c  Co. v  F P C . 5 0 6  F . 2 d  33, 38 (D.C. Cir. 1974).

T h e  s c o p e  o f  r e v i e w  f o r  " s u b s t a n t i v e "  o r  " l e g i s l a t i v e "  r u l e s  
is n a r r o w e r  a n d  m o r e  d e f e r e n t i a l  t h a n  f o r  " i n t e r p r e t i v e "  rules. 
(SEE g e n e r a l l y :  B a t t e r t o n  v  F r a n c i s . 432 U.S. 416, 4 2 5  (1977).)

13 A  r e c e n t  c a s e  f r o m  t h e  D i s t r i c t  of  A l a s k a  d e a l i n g  w i t h  an  
a g e n c y ' s  s t a t u t o r y  i n t e r p r e t a t i o n  is O r e g o n  P o r t l a n d  C e m e n t  
Co. v  U.S. Dept. I n t e r i o r . 590 F. Supp. 52 (D. A l a s k a  1984). 
T h e r e ,  t h e  c o u r t  w r o t e  t h a t  a c o u r t  is o b l i g e d  t o  a c c e p t  t h e  
a d m i n i s t r a t i v e  c o n s t r u c t i o n  o f  a s t a t u t e  o n l y  i n s o f a r  a s  it is 
r e a s o n a b l e . . .and c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  C o n g r e s s  in 
a d o p t i n g  t h e  s t a t u t e .  W h e r e  a s t a t u t o r y  m a n d a t e  is d e t a i l e d  
a n d  s p e c i f i c ,  t h e  a m o u n t  o f  d e f e r e n c e  d u e  a n  a g e n c y  d e c i s i o n  
is " t e m p e r e d , "  a n d  d e f e r e n c e  is l e s s  a p p r o p r i a t e .  Id. at  56.
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would have sanctioned." Chevron. 467 U.S. at 845.14

B i c y c l e  T r a i l s  C o u n c i l  of M a r i n  v B a b b i t t , 82 F . 3 d  1445, 1 4 5 4  (9th 
Cir. 1996).

A t  S t e p  two, t h e  c o u r t  n e e d  n o t  c o n c l u d e  t h a t  t h e  a g e n c y  
c o n s t r u c t i o n  of  t h e  s t a t u t e  w a s  t h e  o n l y  o n e  i t  p e r m i s s i b l y  
c o u l d  h a v e  a d o p t e d  t o  u p h o l d  t h e  a g e n c y ' s  c o n s t r u c t i o n ,  o r  
e v e n  t h e  r e a d i n g  o f  t h e  s t a t u t e  t h a t  t h e  c o u r t  w o u l d  h a v e  
c h o s e n  if t h e  q u e s t i o n  h a d  c o m e  u p  f i r s t  in  a j u d i c i a l  
p r o c e e d i n g .  Id. at  843 n 10.

B i c y c l e  T r a i l s  C o u n c i l  of M a r i n  v B a b b i t t . 82 F . 3 d  1445, 1 4 5 4  (9th 
Cir. 1996).

T a k e n  l i t e r a l l y ,  t h i s  m e t h o d  t r a n s l a t e s  t o  j u d i c i a l  d e f e r e n c e  t o  an 
e x p e r i e n c e d  a g e n c y ' s  i n t e r p r e t a t i o n  of t h e  s t a t u t e  it is c h a r g e d  
w i t h  a d m i n i s t e r i n g .

R e g a r d i n g  t h e  a p p l i c a t i o n  o f  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
s t a n d a r d  t o  a g e n c y  f i n d i n g s  o f  f a c t  a n d  p o l i c y  d e c i s i o n s ,  t h e  9 t h  
C i r c u i t  r e l i e d  o n  t h e  c u r r e n t  U.S. S u p r e m e  C o u r t  g u i d e l i n e  (M o t o r  
V e h i c l e  M a n u f a c t u r e r s  Assn. v S t a t e  F a r m  M u t u a l  A u t o m o b i l e  Ins. 
C o . . 463 U.S. 29, 43 (1983) ), a n d  its o w n  p r e c e d e n t s .

A n  a g e n c y  d e c i s i o n  c a n  be  f o u n d  " a r b i t r a r y  a n d  c a p r i c i o u s "  w h e r e  
t h e  a g e n c y  " e n t i r e l y  f a i l e d  to c o n s i d e r  a n  i m p o r t a n t  a s p e c t  of  t h e  
p r o b l e m . "  B i c y c l e  T r a i l s  C o u n c i l  o f  M a r i n  v  B a b b i t t . 82 F . 3 d  1445, 
1 4 6 0  (9th Cir. 1996), c i t i n g  M o t o r  V e h i c l e  M a n u f a c t u r e r s  Assn. v  
S t a t e  F a r m  M u t u a l  A u t o m o b i l e  Ins. C o . . 463 U.S. 29, 43 (1983).

I n  o r d e r  f o r  a n  a g e n c y  d e c i s i o n  t o  b e  u p h e l d  u n d e r  t h e  
a r b i t r a r y  a n d  c a p r i c i o u s  s t a n d a r d ,  a c o u r t  m u s t  f i n d  t h a t  
e v i d e n c e  b e f o r e  t h e  a g e n c y  p r o v i d e d  a r a t i o n a l  b a s i s  f o r  its 
d e c i s i o n .  N o r t h w e s t  M o t o r c y c l e  A s s n . . 18 F . 3 d  1468, 1 4 7 1  (9th 
Cir. 1994), c i t e d  in B i c y c l e  T r a i l s  C o u n c i l  o f  M a r i n  v  
B a b b i t t . 82 F . 3 d  1445, 1462 (9th Cir. 1996). A f t e r
c o n s i d e r i n g  t h e  r e l e v a n t  data, t h e  [agency] m u s t  a r t i c u l a t e  a 
s a t i s f a c t o r y  e x p l a n a t i o n  f o r  its a c t i o n  i n c l u d i n g  a r a t i o n a l  
connect:' n b e t w e e n  t h e  f a c t s  f o u n d  a n d  t h e  c h o i c e  m a d e .  Id.

B i c y c l e  T r a i l s  C o u n c i l  of  M a r i n  v B a b b i t t . 82 F . 3 d  1445, 1462 (9th 

Cir. 1996).

T r a n s l a t e d  i n t o  p l a i n e r  E n g l i s h ,  t h i s  m e t h o d  o f  j u d i c i a l  r e v i e w  of

14 S E E  A L SO: W i l d e r n e s s  P u b l i c  R i g h t s  F u n d  v  K l e p p e . 608
F. 2 d  1250, 1253 (9th Cir. 1979), c e r t  denied, 446 U.S. 982
(1980), n o t i n g  t h a t  a l l o c a t i o n  o f  a l i m i t e d  u s e  b e t w e e n  
c o m p e t i n g  u s e r  g r o u p s  is w e l l  w i t h i n  t h e  a r e a  of 
a d m i n i s t r a t i v e  d i s c r e t i o n  g r a n t e d  t o  t h e  NPS.
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f a c t - f i n d i n g  a n d  p o l i c y - m a k i n g  g i v e s  c o u r t s  b r o a d  d i s c r e t i o n  t o  
d e t e r m i n e  w h e t h e r  o r  n o t  t h e  a g e n c y ' s  e x p l a n a t i o n  o f  i t s  a c t i o n  is 
" s a t i s f a c t o r y . "

T h e  N P S  d e c i s i o n - m a k i n g  p r o c e s s  in B T C M  w a s  u p h e l d ,  b u t  w h y ?  T h e  
c o u r t  n o t e d ,  in d i c t u m ,  t h a t  its d e c i s i o n  t o  u p h o l d  t h e  N P S  
r e g u l a t i o n  w a s  p a r t l y  b e c a u s e  t h e  r e g u l a t i o n  a d o p t i o n  p r o c e s s  t o o k  
y e a r s  t o  c o m p l e t e ,  it w a s  e x c e e d i n g l y  d e t a i l e d  a n d  d o c u m e n t e d ,  it 
i n c l u d e d  p u b l i c  p a r t i c i p a t i o n  a n d  c o m m e n t s  f r o m  t h e  m a j o r  u s e r  
g r o u p s ,  w o r k s h o p s  w e r e  held, a d e t a i l e d ,  w r i t t e n  s t a f f  a n a l y s i s  a n d  
s u m m a r y  o f  a l l  p u b l i c  c o m m e n t s  w a s  c r e a t e d ,  t h e  c o u r t  w a s  a b l e  t o  
r e v i e w  t h e  a g e n c y ' s  r e s p o n s e s  in w r i t i n g  t o  t h e  p u b l i c  c o m m e n t s ,  
a n d  t h e  u n d e r l y i n g  a u t h o r i z i n g  s t a t u t e  g r a n t e d  N P S  a u t h o r i t y  to 
a l l o c a t e  b e t w e e n  u s e r  g r o u p s ,  r a t h e r  t h a n  m a n d a t i n g  a p r i o r i t y . 15

A r t i c u l a t i n g  "a s a t i s f a c t o r y  e x p l a n a t i o n "  is p e r h a p s  t h e  a r e a  in 
w h i c h  t h e  S t a t e  o f  A l a s k a ' s  B o a r d s  o f  F i s h e r i e s  a n d  G a m e  w i l l  f i n d  
i t  t h e  m o s t  d i f f i c u l t  t o  c o m p l y  w i t h  t h e  d e m a n d s  o f  f e d e r a l  
a d m i n i s t r a t i v e  law. T h e  B o a r d  o f  G a m e  a n d  B o a r d  o f  F i s h e r i e s ,  
a l o n g  w i t h  t h e i r  s u p p o r t  s t a f f  w i t h i n  A D F & G ,  h a v e  l i t t l e  e x p e r i e n c e  
c r a f t i n g  t h e  k i n d  o f  d e t a i l e d ,  p o s t - d e c i s i o n a l  d o c u m e n t s  c o m m o n l y  
r e q u i r e d  b y  f e d e r a l  c o u r c s .

A n  a g e n c y ' s  e x p l a n a t i o n  o f  its a c t i o n  m u s t  b e  s u f f i c i e n t  t o  p e r m i t  
e f f e c t i v e  j u d i c i a l  r e v i e w .  S. E . C .  v  C h e n e r v  C o r p . . 332 U.S. 194, 
1 9 6 - 1 9 7  (1947). A l t h o u g h  A l a s k a ' s  B o a r d  o f  G a m e  a n d  B o a r d  of
F i s h e r i e s  h a v e  d e v e l o p e d  r e a l  e x p e r t i s e  a t  t h e  l e v e l  o f  n o t i c e  a n d  
c o m m e n t  p u b l i c  h e a r i n g s ,  t h e  B o a r d s  a n d  t h e i r  s t a f f  a r e  m u c h  l e s s  
a d e p t  w h e n  it c o m e s  t o  t a i l o r i n g  a p o s t - d e c i s i o n a l  d o c u m e n t  t h a t  
w i l l  s a t i s f y  f e d e r a l  j u d i c i a l  r e v i e w .

S e v e r a l  c o m m o n  l a w  m a x i m s  t y p i c a l l y  g u i d e  f e d e r a l  c o u r t s  w h e n  t h e y
l o o k  a t  a n  a g e n c y ' s  p o s t - d e c i s i o n a l  d o c u m e n t  a n d  j u d g e  w h e t h e r  o r
n o t  it  o f f e r s  a " s a t i s f a c t o r y  e x p l a n a t i o n "  f o r  t h e  a g e n c y ' s  a c t i o n .

T h e  r e v i e w i n g  c o u r t  s h o u l d  n o t  a t t e m p t  t o  m a k e  u p  f o r  d e f i c i e n c i e s  
in t h e  a g e n c y ' s  d e c i s i o n .  M o t o r  V e h i c l e  M a n u f a c t u r e r s  Assn. v 
S t a t e  F a r m  M u t u a l  A u t o m o b i l e  Ins. C o . . 463 U.S. * 9 , 43 (1983). A  
c o u r t  " m a y  n o t  s u p p l y  a r e a s o n e d  b a s i s  f o r  t h e  a g e n c y ' s  a c t i o n  t h a t  
t h e  a g e n c y  i t s e l f  h a s  n o t  g i v e n . "  I d . H o w e v e r ,  a c o u r t  c a n  u p h o l d  
an  a g e n c y  d e c i s i o n  "of l e s s  t h a n  i d e a l  c l a r i t y  if t h e  a g e n c y ' s  p a t h  
m a y  r e a s o n a b l y  b e  d i s c e r n e d . "  I d . . c i t e d  in N o r t h w e s t  M o t o r c y c l e
A s s n . . 18 F. 3d 1468, 1478 (9th Cir. 1994).

W h e n  a c t i n g  u n d e r  A N I L C A ,  t h e  B o a r d s  w i l l  n e e d  t o  c r e a t e  an

15 S u c h  a p o n d e r o u s  p r o c e s s  o f  a g e n c y  d e c i s i o n - m a k i n g  m a y  
n o t  a l w a y s  b e  a p p r o p r i a t e  t o  t h e  t i m e - d r i v e n  e x i g e n c i e s  of  
f i s h e r i e s  a n d  w i l d l i f e  m a n a g e m e n t  in A l a s k a .  It is, a t  a 
m i n i m u m ,  t h e  p o l a r  o p p o s i t e  of m a n a g e m e n t  b y  E m e r g e n c y  Ord e r .  
(AS 1 6 . 0 5 . 0 6 0 . )
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a d e q u a t e  a d m i n i s t r a t i v e  r e c o r d  p r i o r  t o  t h e i r  d e c i s i o n s .  T h e  
B o a r d s  w i l l  a l s o  n e e d  t o  c r e a t e  p o s t - d e c i s i o n a l  d o c u m e n t s ,  
a r t i c u l a t i n g  t h e i r  f i n d i n g s  in a w a y  s u f f i c i e n t  t o  j u s t i f y  t o  a 
r e v i e w i n g  c o u r t  t h e  B o a r d s '  d e c i s i o n s . 16

16 It is b e y o n d  t h e  s c o p e  of  t h i s  m e m o  t o  a d d r e s s  t h e  
i n c r e a s e d  p a p e r w o r k  o r  b u r e a u c r a c y  n e e d e d  t o  m e e t  t h e s e  

d e m a n d s .
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2. W h a t  is t h e  l i k e l y  e f f e c t  o f  a m e n d i n g  A N I L C A  § 807 t o
r e q u i r e  t h a t  f e d e r a l  c o u r t s  g i v e  t h e  S t a t e  t h e  " s a m e
d e f e r e n c e "  t h e y  w o u l d  a c c o r d  a c o m p a r a b l e  f e d e r a l  a g e n c y ?

W h a t  is  " d e f e r e n c e ? "  I t  is a j u d i c i a l  t e r m  o f  a r t  t h a t  is s o  v a g u e  
a n d  a m o r p h o u s  it d o e s  n o t  e v e n  a p p e a r  i n  B l a c k ' s  L a w  D i c t i o n a r y .17 
T h i s  m e m o  w i l l  n o t  a t t e m p t  t o  d e f i n e  " d e f e r e n c e "  c o m p r e h e n s i v e l y  o r  
f o r  m u l t i p l e  p u r p o s e s .  F o r  t h e  l i m i t e d  p u r p o s e s  o f  t h i s  m e m o ,  w e  
i n t e r p r e t  " d e f e r e n c e "  t h i s  way:

W h e n  a r e v i e w i n g  c o u r t  a c c o r d s  s o m e  l e v e l  o f  a c c e p t a n c e  t o  a 
d e c i s i o n  (or i n t e r p r e t a t i o n )  o f f e r e d  b y  a n  a g e n c y  t h a t  is 
g r e a t e r  t h a n  t h e  i n t r i n s i c  m e r i t s  o f  t h e  a g e n c y ' s  d e c i s i o n  (or 
i n t e r p r e t a t i o n )  i t s e l f .

T o  a n s w e r  t h e  o r i g i n a l  q u e s t i o n  r e g a r d i n g  t h e  p r o p o s e d  a m e n d m e n t  t o
A N I L C A  § 807, i t  is f i r s t  n e c e s s a r y  t o  t r y  t o  u n d e r s t a n d  t h e
p u r p o s e  o f  t h e  p r o p o s e d  a m e n d m e n t  t o  A N I L C A .

M y  r e s e a r c h  i n d i c a t e s  t h a t  it is l i k e l y  t h a t  t h e  i m p e t u s  f o r  t h i s  
p r o v i s i o n  d e r i v e s  f r o m  t w o  f e d e r a l  c o u r t  c a s e s :  K e n a i t z e  I n d i a n  
T r i b e  v  A l a s k a . 860 F . 2 d  312 (9th Cir. 1988), ce rt, d e n i e d ,  4 9 1  
U.S. 9 0 5  (1989), a n d  U. S .  v  A l e x a n d e r . 938 F . 2 d  9 4 2  (9th Cir.
1991).

T h e s e  t w o  c a s e s  a r e  d i s c u s s e d  s e p a r a t e l y ,  b e l o w .  C o n c l u d i n g  
t h o u g h t s  o n  t h i s  i s s u e  a r e  p r e s e n t e d  i m m e d i a t e l y  a f t e r w a r d s .

17 W e b s t e r  d e f i n e s  " d e f e r e n c e "  as: r e s p e c t  a n d  e s t e e m  d u e
a s u p e r i o r  o r  e l d e r .  W e b s t e r ' s  N i n t h  N e w  C o l l e g i a t e  
D i c t i o n a r y .  (1984).

18 T o  t h e  b e s t  o f  m y  k n o w l e d g e ,  t h e r e  is n o t  y e t  a n y t h i n g  
t h a t  w o u l d  q u a l i f y  as l e g i s l a t i v e  h i s t o r y  f o r  t h i s  p r o p o s e d  
a m e n d m e n t .  W h a t e v e r  l e g i s l a t i v e  h i s t o r y  is e v e n t u a l l y  c r e a t e d  
m a y  b e  of  p i v o t a l  i m p o r t a n c e  in t h e  i n t e r p r e t a t i o n  o f  t h i s  

p r o v i s i o n .
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a. Kenaitze

K e n a i t z e  I n d i a n  T r i b e  v  A l a s k a . 860 F . 2 d  312 (9th Cir. 19 8 8 ) ,  cert, 
d e n i e d ,  4 9 1  U. S .  9 0 5  (1989) i n v o l v e d  a s u i t  b y  a n  I n d i a n  t r i b e
s e e k i n g  t o  c o m p e l  t h e  S t a t e  of  A l a s k a  t o  p r o m u l g a t e  r e g u l a t i o n s  
d e f i n i n g  t h e  t e r m  " r u r a l . "

K e n a i t z e  is i m p o r t a n t  t o  t h i s  m e m o  i n s o f a r  as t h e  d e c i s i o n  c o n c e r n s  
t h e  m e a s u r e  o f  d e f e r e n c e  w h i c h  a r e v i e w i n g  c o u r t  m u s t  p a y  t o  a 
f e d e r a l  a g e n c y  i n t e r p r e t a t i o n  of  a s t a t u t e  t h e  a g e n c y  is c h a r g e d  
w i t h  a d m i n i s t e r i n g .  B y  o u t l i n i n g  t h a t  q u a n t u m  o f  d e f e r e n c e ,  it 
s h o u l d  b e  p o s s i b l e  t o  b e t t e r  u n d e r s t a n d  w h a t  a d v a n t a g e — if a n y —  
t h i s  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  § 807 m a y  b e  l i k e l y  t o  c o n f e r  o n  
d e c i s i o n s  b y  t h e  S t a t e  o f  A l a s k a  i m p l e m e n t i n g  A N I L C A .

In  K e n a i t z e . n e i t h e r  t h e  S t a t e ' s  d e f i n i t i o n  o f  " r u r a l , "  n o r  t h e  
f e d e r a l  a g e n c y ' s  d e f i n i t i o n  o f  "ru r a l " ,  w a s  g i v e n  a n y  d e f e r e n c e  b y  
t h e  9 t h  C i r c u i t  C o u r t  o f  A p p e a l s .

I n  K e n a i t z e . t h e  S t a t e  c l a i m e d  t h a t  it " s t o o d  in t h e  s h o e s "  o f  t h e  
f e d e r a l  g o v e r n m e n t ,  b y  v i r t u e  o f  w h i c h  t h e  S t a t e ' s  i n t e r p r e t a t i o n  
o f  A N I L C A  w a s  e n t i t l e d  t o  t h e  s a m e  m e a s u r e  o f  d e f e r e n c e  a s  i f  t h e  
A l a s k a  B o a r d  o f  G a m e  o r  B o a r d  o f  F i s h e r i e s  w a s  a c o m p a r a b l e  f e d e r a l  
a g e n c y .

T h e  9 t h  C i r c u i t  r o u n d l y  r e j e c t e d  t h i s  a r g u m e n t  a n d  w r o t e :

D e f e r e n c e  t o  a f e d e r a l  a g e n c y ' s  i n t e r p r e t a t i o n  of  a s t a t u t e  is 
b a s e d  in p a r t  on  t h e  e x p e r t i s e  it p o s s e s s e s  in i m p l e m e n t i n g  
f e d e r a l  p o l i c y  i n  t h e  g e n e r a l  s u b j e c t  area. ( c i t a t i o n  
o m i t t e d )  W h i l e  A l a s k a  h a s  a lo n g  l i s tory o f  m a n a g i n g  
w i l d e r n e s s  ar e a s ,  it l a c k s  t h e  e x p e r t i s e  in i m p l e m e n t i n g  
f e d e r a l  l a w s  a n d  p o l i c i e s  a n d  t h e  n a t i o n w i d e  p e r s p e c t i v e  
c h a r a c t e r i s t i c  o f  a f e d e r a l  a g e n c y .  F e d e r a l  a g e n c i e s  a r e  a l s o  
e n t i t l e d  t o  d e f e r e n c e  b e c a u s e  t h e i r  a c t i v i t i e s  a r e  s u b j e c t  to 
c o n t i n u o u s  c o n g r e s s i o n a l  s u p e r v i s i o n  b y  v i r t u e  of  C o n g r e s s '  
p o w e r s  o f  a d v i c e  a n d  c o n s e n t ,  a p p r o p r i a t i o n ,  a n d  o v e r s i g h t .  
S u c h  d i r e c t  a n d  c o n t i n u o u s  c o n g r e s s i o n a l  s u p e r v i s i o n  is a b s e n t  
w h e n  s t a t e  a u t h o r i t i e s  a r e  d o i n g  t h e  r e g u l a t i n g .

M o s t  f u n d a m e n t a l l y ,  u n l i k e  a f e d e r a l  a g e n c y ,  t h e  s t a t e  is 
d e l e g a t e d  n o  a u t h o r i t y  u n d e r  A N I L C A .  . . .As a s e p a r a t e  
s o v e r e i g n ,  t h e  s t a t e  is a t  all t i m e s  f r e e  to  r e f u s e  t o  
r e g u l a t e ;  C o n g r e s s  c o u l d  n o t  c o m p e l  it t o  d o  so. . . . D e f e r e n c e  
is n o t  a p p r o p r i a t e .

K e n a i t z e . 860 F . 2 d  312, 3 1 6  (9th Cir. 198F .

T o  r e c a p i t u l a t e ,  t h e  S t a t e  d e f i n i t i o n  of  " r u r a l "  r e c e i v e d  n o  
d e f e r e n c e  f r o m  t h e  K e n a i t z e  c o u r t  b e c a u s e  t h e  S t a t e  s u f f e r e d  f r o m  
f o u r  h a n d i c a p s .  T h e  f e d e r a l  c o u r t  w r o t e  t h a t  1) t h e  S t a t e  h a d  n o  
e x p e r t i s e  in i m p l e m e n t i n g  f e d e r a l  l a w s  a n d  p o l i c i e s ,  2) t h e  S t a t e  
l a c k e d  t h e  n a t i o n w i d e  p e r s p e c t i v e  of  a f e d e r a l  a g e n c y ,  3) t h e  S t a t e
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w a s  n o t  s u b j e c t  t o  c o n t i n u i n g  C o n g r e s s i o n a l  s u p e r v i s i o n ,  a n d  4) t h e  
S t a t e  is  d e l e g a t e d  n o  a u t h o r i t y  u n d e r  A N I L C A ;  t h e  S t a t e ' s  r o l e  is 
t o  s u p p l a n t  t h e  f e d e r a l  r e g u l a t o r y  s c h e m e  r a t h e r  t h a n  t o  i m p l e m e n t  
it. Id.

T h e  a c t i o n  o f  t h e  A s s i s t a n t  S e c r e t a r y  o f  t h e  I n t e r i o r ,  p u r p o r t i n g  
t o  c e r t i f y  t h e  S t a t e ' s  c o m p l i a n c e  w i t h  A N I L C A ,  h a d  n o  l e g a l  e f f e c t  
b e c a u s e  it w a s  n o t  a n  e x e r c i s e  of  t h e  S e c r e t a r y  o f  I n t e r i o r ' s  
s t a t u t o r y  a u t h o r i t y .  K e n a i t z e . a t  315.

T h e  f e d e r a l  s t a t u t o r y  i n t e r p r e t a t i o n  f a r e d  n o  b e t t e r  t h a n  t h e  
S t a t e ' s .  O n c e  a s t a t e  r e g u l a t o r y  s c h e m e  is in  p l a c e ,  t h e  S e c r e t a r y  
m e r e l y  m o n i t o r s  S t a t e  i m p l e m e n t a t i o n .  ( A N I L C A  § 806.) T h e  co u r t ,  
a f t e r  c o n s i d e r i n g  t h e  S e c r e t a r y ' s  v i e w s ,  a n n o u n c e d  t h a t  it h a d  
g i v e n  t h e m  " d u e  c o n s i d e r a t i o n . "  K e n a i t z e . n. 6, p. 315. In  
e f f e c t ,  t h e  f e d e r a l  v i e w  r e c e i v e d  n o  d e f e r e n c e .

C o n s e q u e n t l y ,  t h e  c o u r t  i n t e r p r e t e d  t h e  m e a n i n g  o f  t h e  s t a t u t o r y  
t e r m  " r u r a l "  i n d e p e n d e n t l y  (de n o v o  r e v iew) , p a y i n g  n o  h e e d  t o  
e i t h e r  t h e  S t a t e  o f  A l a s k a  d e f i n i t i o n  o r  t h e  f e d e r a l  a g e n c y ' s  
i m p r e c a t i o n s  t h a t  t h e  s t a t e  d e f i n i t i o n  m e t  t h e  f e d e r a l  law.
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b. U.S. v Alexander

U.S. v  A l e x a n d e r . 938 F . 2 d  942 (9th Cir. 1991) i n v o l v e d  t w o  A l a s k a  
N a t i v e s  (Ha i d a  I n d i a n s )  w h o  h a r v e s t e d  a n d  a t t e m p t e d  t o  s e l l  h e r r i n g  
r o e  o n  k e l p  t h a t  h a d  b e e n  t a k e n  in v i o l a t i o n  o f  A l a s k a  S t a t e  laws. 
T h e  c a s e  w a s  in f e d e r a l  c o u r t  s i n c e  it w a s  a f e d e r a l  c r i m i n a l  
p r o s e c u t i o n  u n d e r  t h e  L a c e y  Act. (16 U. S . C .  § 3 3 7 2 ( a ) ( 2 ) ( A ) . )  T o  
s u s t a i n  a c o n v i c t i o n  u n d e r  t h e  L a c e y  Act, it w a s  n e c e s s a r y  t o  p r o v e  
t h e  v a l i d i t y  o f  t h e  two, u n d e r l y i n g  s t a t e  r e g u l a t i o n s .

A l e x a n d e r  is i m p o r t a n t  t o  t h i s  m e m o  b e c a u s e  it i n v o l v e s  t h e  m e a s u r e  
of  d e f e r e n c e  w h i c h  a r e v i e w i n g  c o u r t  p a i d  t o  a s t a t e  a g e n c y  
i n t e r p r e t a t i o n  o f  a s t a t u t e  in c i r c u m s t a n c e s  w h e r e  t h e  U.S. 
A t t o r n e y  h a d  b r o u g h t  a m a j o r  c r i m i n a l  p r o s e c u t i o n  b a s e d  o n  a s t a t e  
r e g u l a t o r y  i n t e r p r e t a t i o n  of a f e d e r a l  s t a t u t e .

In A l e x a n d e r , t h e  9 t h  C i r c u i t  w r o t e  t h a t  in i n t e r p r e t i n g  t h e  
m e a n i n g  o f  a p h r a s e  t h a t  a p p e a r s  in a f e d e r a l  s t a t u t e ,  a f e d e r a l  
c o u r t  o w e s  n o  d e f e r e n c e  t o  an i n t e r p r e t a t i o n  b y  a s t a t e  r e g u l a t o r y  
a g e n c y .  U.S. v  A l e x a n d e r . 938 F . 2 d  942, 946 n. 6 (9th Cir. 1991), 
c i t i n g  K e n a i t z e  I n d i a n  T r i b e  v A l a s k a . 860 F . 2 d  312, 3 1 5 - 3 1 6  (9th 
Cir. 1988) .19

c. C o n c l u s i o n

A t  l e a s t  two, d i s t i n c t  s i t u a t i o n s  e x i s t  in w h i c h  t h e  S t a t e  m i g h t  
c l a i m  it is e n t i t l e d  t o  d e f e r e n c e  u n d e r  p r o p o s e d  A N I L C A  § 807. 
T h o s e  s i t u a t i o n s  a r e  1) i n t e r p r e t a t i o n  o f  A N I L C A ,  a n d  2) a p p l y i n g  
f e d e r a l  l a w  t o  s p e c i f i c  facts. E a c h  s i t u a t i o n  is d i s c u s s e d  
s e p a r a t e l y .

19 T h e  c o u r t  c o n c l u d e d  t h a t  t o  t h e  e x t e n t  A l a s k a  l a w  m a y  
p r o h i b i t  c a s h  s a l e s  or s u b s i s t e n c e - c a u g h t  f i s h  o r  w i l d l i f e ,  
a n d  t h e  c a s e  s a l e s  a r e  a p a r t  o f  " c u s t o m a r y  t r a d e "  ( w h i c h  t h e  
c o u r t  d e f i n e d  w i t h  s w e e p i n g  l a t i t u d e ) ,  A l a s k a ' s  r e g u l a t i o n s  
c o n f l i c t e d  w i t h  A N I L C A .  A l e x a n d e r  at 946.

U.S. V  S k i n n a . 9 3 1  F . 2 d  530 (9th Cir. 1990), i n v o l v e d  a 
T.lingit w h o  t o o k  $ 2 7 4 , 0 0 0 . 0 0  w o r t h  of h e r r i n g  r o e  on  k e l p  in 
v i o l a t i o n  o f  A l a s k a  l a w  a n d  s o u g h t  t o  a v o i d  c r i m i n a l  p e n a l t i e s  
u n d e r  t h e  g u i s e  o f  t h e  s u b s i s t e n c e  p r o t e c t i o n s  o f  A N I L C A ' s  
" c u s t o m a r y  t r a d e "  e x e m p t i o n .  B e c a u s e  S k i n n a  f a i l e d  t o  r a i s e  
h i s  d e f e n s e  a t  trial, a n d  f a i l e d  t o  i n t r o d u c e  a n y  e v i d e n c e  to 
s h o w  t r a d e  o f  t h a t  m a g n i t u d e  w a s  " c u s t o m a r y , "  a n d  w a i t e d  u n t i l  
h i s  a p p e a l  to  t e s t  h i s  t h e o r y  o f  d e f e n s e ,  h e  failed.
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I t  is one, p l a u s i b l e  c o n s t r u c t i o n  o f  t h e  p r o p o s e d  a m e n d m e n t  t o  
A N I L C A  § 807 t h a t  it w o u l d  s t r i p  a w a y  t h e  f o u r  h a n d i c a p s  t o
j u d i c i a l  d e f e r e n c e  t o  s t a t e  i n t e r p r e t a t i o n s  o f  f e d e r a l  laws.

I b e l i e v e  it is e q u a l l y  p l a u s i b l e  t o  f o r e s e e  t h a t  t h e  9 t h  C i r c u i t  
m a y  y e t  f i n d  n e w  r e a s o n s  n o t  t o  d e f e r  t o  A l a s k a ' s  A N I L C A  m a n a g e m e n t  
d e c i s i o n s .  I do  n o t  b e l i e v e  c o u r t s  w i l l  b e  q u i c k  t o  e m b r a c e  t h e  
p r o p o s e d  a m e n d m e n t ' s  p r i n c i p l e  o f  v i c a r i o u s  d e f e r e n c e .

D e f e r e n c e  t o  a f e d e r a l  a g e n c y ' s  i n t e r p r e t a t i o n  o f  a s t a t u t e  is 
b a s e d  i n  p a r t  o n  t h e  e x p e r t i s e  a n  a g e n c y  p o s s e s s e s  i n  i m p l e m e n t i n g  
f e d e r a l  p o l i c y  i n  t h e  g e n e r a l  s u b j e c t  a r ea. A l u m i n u m  Co. o f  
A m e r i c a  v  C e n t r a l  L i n c o l n  P e o p l e ' s  U t i l .  D i s t . . 4 6 7  U . S .  380, 3 8 9 -  
90 ( 1 9 8 4 ) . 20

T h e  A l a s k a  B o a r d  o f  G a m e  a n d  B o a r d  o f  F i s h e r i e s  p a t e n t l y  l a c k  
e x p e r i e n c e  i m p l e m e n t i n g  f e d e r a l  l a w s  a n d  p o l i c i e s .  I t  is w i t h i n  a 
c o u r t ' s  d i s c r e t i o n  t o  d e c i d e  if U S F W S — t h e  c o m p a r a b l e  f e d e r a l  
a g e n c y — h a s  c r e a t e d  a s u f f i c i e n t  t r a c k  r e c o r d  o f  A N I L C A  
i m p l e m e n t a t i o n  t o  b e  w o r t h y  of v i c a r i o u s  j u d i c i a l  d e f e r e n c e .

It  is i m p o r t a n t  t o  n o t e  t h a t  in K e n a i t z e . t h e  9 t h  C i r c u i t  w r o t e  
t h a t  d e f e r e n c e  t o  a n  a d m i n i s t r a t i v e  a g e n c y ' s  c o n s t r u c t i o n  o f  a 
s t a t u t e  is a p p r o p r i a t e  o n l y  w h e r e  t h e  a g e n c y  is e n t r u s t e d  w i t h  t h e  
a d m i n i s t r a t i o n  o f  t h e  s t a t u t e .  K e n a i t z e  I n d i a n  T r i b e  v  A l a s k a . 860 
F . 2d  312, 313, (9th Cir. 1988), c e r t  d e n i e d ,  491 U . S .  9 0 5  (1989); 
c i t i n g  C h e v r o n  U . S . A .  v  N R D C  467 U.S. 837, 844 (1984) ; B l u m  v
B a c o n . 4 5 7  U.S. 132, 141 (1982), a n d  860 F . 2 d  a t  3 1 5 - 3 1 6 .

U n d e r  t h e  9 t h  C i r c u i t ' s  r e a s o n i n g  a n n o u n c e d  in K e n a i t z e . A l a s k a  
w i l l  a t  n o  t i m e  b e  e n t r u s t e d  w i t h  t h e  a d m i n i s t r a t i o n  o f  A N I L C A .  
D e s p i t e  t h e  p r o p o s e d  a m e n d m e n t  to  A N I L C A  § 8 0 7 's d i r e c t i v e  o f
v i c a r i o u s  j u d i c i a l  d e f e r e n c e ,  t h e  S t a t e  w i l l  s t i l l  l a c k  t h e  
a t t r i b u t e s  o f  an  a g e n c y  t h a t  m e r i t s  f e d e r a l  j u d i c i a l  d e f e r e n c e .  
A l a s k a  w i l l  r e m a i n  "a s e p a r a t e  s o v e r e i g n . "  K e n a i t z e . a t  p. 316.

N o r  w o u l d  USFWS, t h e  " c o m p a r a b l e  f e d e r a l  a g e n c y , "  l i k e l y  b e  
e n t i t l e d  t o  d e f e r e n c e ,  e i t h e r .  In K e n a i t z e , t h e  f e d e r a l  a g e n c y ' s  
d e f i n i t i o n  o f  " r u r a l "  w a s  g i v e n  n o  d e f e r e n c e  b y  t h e  r e v i e w i n g  
c o u r t .  T h i s  w a s  b e c a u s e  t h e  f e d e r a l  a g e n c y  w a s  n o t  " c h a r g e d  w i t h  
a d m i n i s t e r i n g "  A N I L C A ;  it w a s  m e r e l y  c h a r g e d  w i t h  o v e r s e e i n g  t h e  
S t a t e ' s  i m p l e m e n t a t i o n  of  t h e  p r o g r a m .  ( A N I L C A  § 806.)

ii. S t a t e  A p p l i c a t i o n  of  F e d e r a l  L a w  t o  F a c t s

i. State Interpretation of Federal Law

20 E v e n  w h e r e  " a g e n c y  e x p e r t i s e "  is i n v o l v e d ,  t h e  s t a n d a r d  
f o r  j u d i c i a l  r e v i e w  s t i l l  i n v o l v e s  a n  i m m e n s e  a m o u n t  o f  
d i s c r e t i o n  on b e h a l f  o f  t h e  r e v i e w i n g  co u r t .
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In  r e v i e w i n g  a n  a g e n c y ' s  a p p l i c a t i o n  of  l a w  t o  facts, w h e r e  t h e  
q u e s t i o n  t o  b e  d e c i d e d  i n v o l v e s  m a t t e r s  w i t h i n  t h e  p a r t i c u l a r  
e x p e r t i s e  o f  t h e  a g e n c y ,  t h e  a g e n c y ' s  c o n c l u s i o n s  a r e  s u p p o s e d l y  
r e v i e w e d  u n d e r  t h e  r e a s o n a b l e n e s s  o r  r e a s o n a b l e  b a s i s  s t a n d a r d .  
M o n e x  I n t e r n a t i o n a l .  Ltd. v  C o m m o d i t y  F u t u r e s  T r a d i n g  C o m m n . . 83 
F . 3 d  1130, 1133 (9th Cir, 1996), c i t i n g  M o r r i s  v  C o m m o d i t y  F u t u r e s  
T r a d i n g  C o m m n . . 980 F . 2 d  1289, 1293 (9th Cir. 1992).

N o n e t h e l e s s ,  " j u d i c i a l  d e f e r e n c e  is n o t  n e c e s s a r i l y  w a r r a n t e d  w h e r e  
c o u r t s  h a v e  e x p e r i e n c e  in t h e  a r e a  a n d  a r e  f u l l y  c o m p e t e n t  to 
d e c i d e  t h e  i s s u e . "  M o r r i s  v  C o m m o d i t y  F u t u r e s  T r a d i n g  C o m m n . . 980 
F . 2 d  1289, 1293 (9th Cir. 1992) ( n o t i n g  t h a t  d e f e r e n c e  is not
r e q u i r e d  in r e v i e w i n g  c o m m o n  l a w  o r  c o n s t i t u t i o n a l  l a w ) .

T h e  t e r m  " d e f e r e n c e "  is so  i m p r e c i s e  t h a t  it d o e s  n o t  t i e  t h e  h a n d s  
o f  a J u d g e .  N o  s p e c i f i c  m e a s u r e  of d e f e r e n c e  t o  t h e  S t a t e  of 
A l a s k a  is s p e c i f i e d  b y  p r o p o s e d  A N I L C A  § 807.

A s  a p r a c t i c a l  m a t t e r ,  u n l e s s  a j u d g e  e x p r e s s l y  s t a t e s  h e  is g i v i n g  
"no d e f e r e n c e "  t o  a S t a t e  r e g u l a t o r y  a c t i o n ,  I b e l i e v e  it w o u l d  b e  
h o p e l e s s l y  d i f f i c u l t  t o  s e e k  a p p e l l a t e  r e v i e w  o f  a F e d e r a l  D i s t r i c t  
c o u r t ' s  a c t i o n  o v e r t u r n i n g  a S t a t e  o f  A l a s k a  r e g u l a t i o n  o n  the 
g r o u n d s  t h a t  t h e  c o u r t  f a i l e d  to  g i v e  t h e  S t a t e ' s  d e c i s i o n  
s u f f i c i e n t  d e f e r e n c e .

T h e  g u i d e l i n e s  f o r  j u d i c i a l  d e f e r e n c e  to a g e n c y  d i s c r e t i o n  a r e  so 
f u z z y  t h a t  it w o u l d  b e  a d e l u s i o n  t o  l o o k  f o r  a " b r i g h t  l i n e "  t e s t  
w i t h  w h i c h  to c o m p a r e  a s t a t e  a g e n c y ' s  d e c i s i o n  b e f o r e  a n d  a f t e r  
t h e  p r o p o s e d  c h a n g e  t o  A N I L C A  § 807 ,*1

" D i f f e r e n t  j u d g e s  o f t e n  i m p o s e  i n c o n s i s t e n t  l i m i t s  o n  t h e  s a m e  
a g e n c y .  T h e  i n v o l v e m e n t  of  a p a r t i c u l a r  j u d g e  w i t h  a n y  
p a r t i c u l a r  a g e n c y  is f a r  t o o  e p i s o d i c  t o  p e r m i t  t h e  j u d g e  to 
o b t a i n  a b r o a d  p e r s p e c t i v e  o n  t h e  a g e n c y ' s  m a n y  i n i t i a t i v e s  
a n d  its m e t h o d s  o f  a l l o c a t i n g  its s c a r c e  r e s o u r c e s  to 
a c c o m p l i s h  its g o a l s . "

Davis, P i e r c e .  A d m i n i s t r a t i v e  Lav; T r e a t i s e . § 17.4, p. 115 (3rd 
ed. 1994).

E v e n  w i t h  t h e  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  § 807 a n d  its g r a n t  of 
c o n c e p t u a l  p a r i t y  t o  t h e  S t a t e  o f  A l a s k a  for p u r p o s e s  o f  d e f e r e n c e ,  
n e i t h e r  t h e  B o a r d  o f  G a m e  n o r  t h e  B o a r d  of  F i s h e r i e s  w i l l  q u a l i f y  
a s  " a n  a g e n c y  e n t r u s t e d  w i t h  a d m i n i s t r a t i o n  o f  t h e  s t a t u t e  

[ A N I L C A ] ."

21 e.g., A r k a n s a s  v  O k l a h o m a . 503 U.S. 91 (1992). (EPA is
e n t i t l e d  t o  d i s c r e t i o n  t o  e n f o r c e  its o w n  r e g u l a t i o n s  a n d  
t h o s e  r e g u l a t i o n s  a r e  e n t i t l e d  to  t h e  a p p r o p r i a t e  l e v e l  of 

d e f e r e n c e . )
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T h e  a m e n d m e n t  t o  § 8 0 7  d o e s  n o t  a l t e r  t h e  s t a t u s  o f  U S F W S ,  w h i c h  is 
t h e  " c o m p a r a b l e  f e d e r a l  a g e n c y . "  U S F W S  w o u l d  o n c e  a g a i n  b e  c h a r g e d  
w i t h  o v e r s i g h t  o f  t h e  S t a t e ' s  i m p l e m e n t a t i o n ,  n o t  " a d m i n i s t r a t i o n . "

O n l y  t w o  o f  t h e  f o u r  g r o u n d s  r e l i e d  o n  b y  t h e  c o u r t  in  K e n a i t z e  
i n h e r e  in  t h e  n a t u r e  o f  a s t a t e  a g e n c y .  J u s t  l i k e  a s t a t e  a g e n c y ,  
a f e d e r a l  a g e n c y  m a y  a l s o  l a c k  e x p e r i e n c e  i n  i m p l e m e n t i n g  t h e  
fe d e r a l  l a w  o r  p o l i c y  t h a t  is b e f o r e  a r e v i e w i n g  c o u r t  a s  a r e s u l t  
o f  a g e n c y  a c t i o n  o r  i n a c t i o n .  An d ,  a s  is t h e  c a s e  w i t h  a s t a t e  
a g e n c y ,  a " c o m p a r a b l e  f e d e r a l  a g e n c y "  m a y  n o t  a c t u a l l y  b e  c h a r g e d  
w i t h  a d m i n i s t e r i n g  a p a r t i c u l a r  f e d e r a l  s t a t u t e .

In  o t h e r  w o r d s ,  if t h e  " c o m p a r a b l e  f e d e r a l  a g e n c y "  o r  a s t a t e  
l a c k e d  e x p e r t i s e  i n  i m p l e m e n t i n g  t h e  s p e c i f i c  f e d e r a l  l a w  o r  
p o l i c i e s  u n d e r  s c r u t i n y ,  o r  w a s  n o t  a c t u a l l y  c h a r g e d  w i t h  d i r e c t  
a d m i n i s t r a t i o n  o f  a  s t a t u t e ,  i t  w o u l d  b e  a s i m p l e  m a t t e r  f o r  a 
r e v i e w i n g  c o u r t  t o  n o t e  t h a t  d e f e c t ,  a n d  t h e n  d e c l a r e  f o r  t h e  
r e c o r d  t h a t  it w a s  t r e a t i n g  t h e  s t a t e  a g e n c y ' s  d e c i s i o n  " w i t h  t h e  
s a m e  d e f e r e n c e  it  w o u l d  g i v e  t h e  s a m e  d e c i s i o n  o f  a c o m p a r a b l e  
f e d e r a l  a g e n c y . "  T h i s  w o u l d  d i c t a t e  a p p l i c a t i o n  o f  a m i n i m a l l y  
d e f e r e n t i a l  s t a n d a r d  o f  r e v i e w .

T h e  j u d i c i a l  b r a n c h  is g e n e r a l l y  r e l u c t a n t  t o  a c c e p t  l e g i s l a t i v e  
c o n s t r a i n t s  o n  j u d i c i a l  d i s c r e t i o n . 22 P e r h a p s  t h i s  is a n  i n h e r e n t  
p r o b l e m  in a g o v e r n m e n t  o r g a n i z e d  u n d e r  p r i n c i p l e s  o f  t h e  
s e p a r a t i o n  o f  p o w e r s ,  w i t h  c o o r d i n a t e  b r a n c h e s .

I n  m y  o p i n i o n ,  t h e  i m p a c t  o f  t h e  p r o v i s i o n  in p r o p o s e d  A N I L C A  5 807 
a c c o r d i n g  t h e  S t a t e  o f  A l a s k a  " t h e  s a m e  d e f e r e n c e "  a s  a " c o m p a r a b l e  
f e d e r a l  a g e n c y "  a l l o w s  t h e  f e d e r a l  d i s t r i c t  c o u r t  t o  b e  d e f e r e n t i a l  
to  a d e c i s i o n  b y  t h e  B o a r d  o f  G a m e  o r  B o a r d  o f  F i s h e r i e s  .if, i n  its 
d i s c r e t i o n ,  t h e  f e d e r a l  c o u r t  c h o o s e s  t o  do  so, b u t  it is u n l i k e l y  
t h a t  t h e  p r i n c i p l e  o f  v i c a r i o u s  d e f e r e n c e  w o u l d  b e  e n f o r c e a b l e  
t h r o u g h  a p p e l l a t e  r e v i e w .

22 c.f. Y a k u s  v  U n i t e d  S t a t e s . 321 U . S . 414, 429 (1944)
( i n v e s t i n g  a n  e m e r g e n c y  c o u r t  w i t h  e x c l u s i v e  j u r i s d i c t i o n  t o  
c o n s i d e r  c e r t a i n  r e g u l a t i o n s ) ; A d a m o  W r e c k i n g  Co. v U n i t e d  
S t a t e s . 434 U.S. 275, 277 (1978) ( s t a t u t e  e x p r e s s l y  p r e c l u d i n g  
j u d i c i a l  r e v i e w  o f  c e r t a i n  r e g u l a t i o n s ) .
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THE POSSIBILITY OF REDUCING FEDERAL INTERVENTION

II. Q U E S T I O N  P R E S E N T E D :  C a n  t h e  c h a n c e s  o f  f e d e r a l  c o u r t
i n t e r v e n t i o n  in S t a t e  m a n a g e m e n t  w i t h i n  t h e  f r a m e w o r k  of  
A N I L C A  a n d  o n g o i n g  f e d e r a l  o v e r s i g h t  b e  reducer1.?

S H O R T  A N S W E R :  Yes, w i t h i n  l i m i t s .

A s  l o n g  a s  A N I L C A  g e n e r o u s l y  p r o v i d e s  f o r  j u d i c i a l  r e v i e w  in 
f e d e r a l  c o u r t  ( A N I L C A  § 807), p e r i o d i c  l e g a l  c h a l l e n g e s  a r e  a 
c e r t a i n t y .  I n h e r e n t  in t h e  A m e r i c a n  j u d i c i a l  p r o c e s s  is b r o a d  
d i s c r e t i o n  o n  t h e  p a r t  o f  a r e v i e w i n g  ju d g e .

T h e  f i r s t  i s s u e  a d d r e s s e d  in t h i s  m e m o  w a s  t h e  s t a n d a r d  o f  r e v i e w  
t h a t  f e d e r a l  c o u r t s  w i l l  b r i n g  t o  b e a r  in t h e i r  r e v i e w  o f  f e d e r a l  
o v e r s i g h t  o f  t h e  S t a t e  of A l a s k a ' s  i m p l e m e n t a t i o n  o f  A N I L C A .  W e  
h a v e  s t r o n g l y  s u g g e s t e d  t h a t  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
s t a n d a r d  a l l o w s  a r e v i e w i n g  f e d e r a l  c o u r t  i m m e n s e  d i s c r e t i o n  t o  
v o i d  S t a t e  of  A l a s k a  a c t i o n s  t h a t  d o  n o t  m e e t  a p a r t i c u l a r  j u d g e ' s  
p e r c e p t i o n  o f  " r e a s o n a b l e n e s s . "

W e  h a v e  a l s o  s t r o n g l y  s u g g e s t e d  t h a t  for r e a s o n s  t h a t  i n h e r e  in t h e  
s e p a r a t i o n  a n d  b a l a n c e  o f  p o w e r s  o f  t h e  t h r e e  c o o r d i n a t e  b r a n c h e s  
o f  g o v e r n m e n t  in a r e p u b l i c a n  s y s t e m ,  it is n o  e a s y  m a t t e r  f o r  t h e  
l e g i s l a t i v e  b r a n c h  t o  s h a c k l e  t h e  j u d i c i a l  b r a n c h .  W i t h  t h a t  
c a v e a t  in  mind, p e r h a p s  t h e  S t a t e  c o u l d  b e  g i v e n  g r e a t e r  a u t h o r i t y  
b y  c h a n g i n g  A N I L C A  § 807 t o  a l t e r n a t i v e  l a n g u a g e :

T h e  d e c i s i o n  in K e n a i t z e  I n d i a n  T r i b e  v  A l a s k a .  860 F . 2 d  312 
(9th Cir. 1988) is e x p r e s s l y  r e j e c t e d ,  a n d  r e v i e w i n g  c o u r t s  
a r e  d i r e c t e d  to  g i v e  s u b s t a n t i a l  d e f e r e n c e  to  s t a t e  a g e n c y  
i n t e r p r e t a t i o n s  o f  A N I L C A .  a n d  to s t a t e  a g e n c y  f i n d i n g s  of 
fact, a n d  t o  s t a t e  a g e n c y  d e c i s i o n s  i n v o l v i n g  c o m p l e x  i s s u e s  
t h a t  r e q u i r e  a g e n c y  e x p e r t i s e ,  a p p l y i n g  t o  j u d i c i a l  r e v i e w  
u n d e r  t h i s  s e c t i o n  t h e  A l a s k a  c a s e  o f  K e l l y  v  Z a m a r e l l o .  486 
P. 2 d  906 (Alaska 1971). N o  i n j u n c t i v e  r e l i e f  s h a l l  be 
a v a i l a b l e  in f e d e r a l  c o u r t . 23

W e  e x p r e s s  n o  o p i n i o n  in t h i s  m e m o  o n  t h e  p o l i t i c a l  f e a s i b i l i t y  of 
t h e  f o r e g o i n g  c h a n g e s ,  n o r  d o  w e  a d d r e s s  t h e  n o r m a t i v e  i s s u e s  
r a i s e d  b y  t h e  a l t e r n a t i v e  l a n g u a g e  s e t  o u t  above.

O n e  o f  t h e  p r i n c i p a l  i s s u e s  d i s c u s s e d  in t h i s  m e m o  h a s  b e e n  t h e  
m e a s u r e  o f  d e f e r e n c e  w h i c h  a c o u r t  s h o u l d  p a y  t o  S t a t e  of  A l a s k a

23 I t  w o u l d  b e  h e l p f u l ,  also, to r e v i s e  p r o p o s e d  
A S  1 6 . 0 5 . 2 6 1  t o  a l l o w  t h e  B o a r d s  t o  r e j e c t  R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n s  t h a t  a r e  " n o t  in t h e  b r o a d  p u b l i c  i n t e r e s t . "
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i n t e r p r e t a t i o n s  o f  A N I L C A .  W e  h a v e  s u g g e s t e d  t h a t  t h e  p r o p o s e d  
l a n g u a g e  o f  t h e  G o v e r n o r ' s  S u b s i s t e n c e  T a s k  F o r c e  (1997) m a y  b e  
i n a d e q u a t e  t o  e f f e c t i v e l y  r e q u i r e  f e d e r a l  c o u r t s  t o  d e f e r  t o  S t a t e  
i n t e r p r e t a t i o n s  o f  A N I L C A .

I f  C o n g r e s s  t r u l y  w i s h e s  to  l e g i s l a t i v e l y  o v e r r u l e  t h e  e f f e c t  o f  
K e n a i t z e  a n d  A l e x a n d e r , t h a t  i n t e n t  m u s t  a p p e a r  e x p l i c i t l y  a n d  
u n a m b i g u o u s l y  in t h e  l e g i s l a t i v e  h i s t o r y  o r  in  t h e  s t a t u t e  i t s e l f .

I f  t h e  c o m p l e x  o f  S t a t e  C o n s t i t u t i o n a l  a n d  s t a t u t o r y  c h a n g e s ,  p l u s  
f e d e r a l  s t a t u t o r y  c h a n g e s  b e c o m e s  law, a n d  if as  a r e s u l t  o f  t h o s e  
c h a n g e s ,  t h e  S t a t e  r e g a i n s  m a n a g e m e n t  a u t h o r i t y  f o r  f i s h  a n d  
w i l d l i f e  o n  f e d e r a l  p u b l i c  l a n d s  in A l a s k a ,  t h e n  t h e  " c o m p a r a b l e  
f e d e r a l  a g e n c y "  w i l l  o n c e  a g a i n  m e r e l y  b e  c h a r g e d  w i t h  m o n i t o r i n g  
t h e  S t a t e ' s  i m p l e m e n t a t i o n ,  a s  w a s  t h e  c a s e  a t  t h e  t i m e  o f  
K e n a i t z e . ( A N I L C A  § 806.) I t  is t h u s  a t  l e a s t  c o n c e p t u a l l y
p o s s i b l e  t h a t  t h e  l a n g u a g e  p r o p o s e d  in t h e  (1997) T a s k  F o r c e ' s  
p a c k a g e  o f  a m e n d m e n t s  m a y  b e  o f  n o  e f f e c t  a t  all.

I n  f a i r n e s s ,  it is a l s o  p o s s i b l e  t h a t  a r e v i e w i n g  c o u r t  c o u l d  
i n t e r p r e t  t h e  p r o p o s e d  a m e n d m e n t  t o  r e q u i r e  j u d i c i a l  . e f e r e n c e  t o  
S t a t e  o f  A l a s k a  i n t e r p r e t a t i o n s  o f  C o n g r e s s i o n a l  i n t e n t ,  w h e r e  t h e  
i n t e n t  o f  t h e  s t a t u t e  is a m b i g u o u s .

M y  b e s t  g u e s s ,  w h i c h  is all a n y o n e  c a n  do  a t  t h i s  p o i n t ,  is t h is: 
c o u r t s  q u i t e  p r o p e r l y  c o n s i d e r  t h e m s e l v e s  t o  b e  m o r e  a d e p t  a t  
i n t e r p r e t i n g  s t a t u t e s  t h a n  a d m i n i s t r a t i v e  a g e n c i e s .  C o u r t s  d e f e r  
t o  a g e n c i e s '  i n t e r p r e t a t i o n s  o f  s t a t u t e s  o n l y  w h e n  t h e  c o u r t  f i n d s  
t h e  a g e n c y  i n t e r p r e t a t i o n  t o  be  r e a s o n a b l y  c l o s e  t o  w h a t  t h e  c o u r t  
i t s e l f  w o u l d  h a v e  s a i d  i n d e p e n d e n t l y  o f  t h e  a g e n c y ' s  
i n t e r p r e t a t i o n .

N e i t h e r  t h e  B o a r d  o f  F i s h e r i e s  n o r  t h e  B o a r d  o f  G a m e  w i l l  e v e r  b e  
p o s s e s s e d  o f  t h e  e s s e n t i a l  c h a r a c t e r i s t i c s  t h a t  c o m p r i s e  t h e  
r a t i o n a l e  f o r  t h e  p o l i c y  o f  j u d i c i a l  d e f e r e n c e  t o  a g e n c y  d e c i s i o n s .  
SEE: K e n a i t z e . 860 F . 2 d  312, 316 (9th Cir. 1988), a n d  c a s e s  c i t e d  
t h e r e i n .

C o n s e q u e n t l y ,  I b e l i e v e  it is u n l i k e l y  ( t h o u g h  n o t  i m p o s s i b l e )  t h a t  
t h e  p r o p o s e d  s t a t u t o r y  l a n g u a g e  in t h e  s e c o n d  s e n t e n c e  o f  A N I L C A  § 
807 w i l l  b e  o f  m u c h  p r a c t i c a l  e f f e c t  in i n d u c i n g  f e d e r a l  c o u r t s  to  
d e f e r  t o  i n t e r p r e t a t i o n s  o f  f e d e r a l  l a w  (ANILCA) b y  t h e  S t a t e  o f  
A l a s k a .

T h e  S t a t e  w i l l  n e e d  t o  d e v o t e  s u b s t a n t i a l  a d d i t i o n a l  r e s o u r c e s  to  
i ts a d m i n i s t r a t i v e  p r o c e d u r e s .  In p a r t i c u l a r ,  as a p r e v e n t i v e  
m e a s u r e ,  t h e  B o a r d s  w i l l  n e e d  t o  r e c e i v e  m o r e  a n d  f i r m e r  l e g a l  
c o u n s e l  d u r i n g  t h e i r  d e l i b e r a t i o n s  in o r d e r  t o  c o m p l y  w i t h  A N I L C A .  
A d d i t i o n a l l y ,  t h e  B o a r d s  w i l l  n e e d  a d d i t i o n a l  s t a f f  a s s i s t a n c e  
c r a f t i n g  p o s t - d e c i s i o n a l  d o c u m e n t s  t h a t  c a n  p a s s  m u s t e r  u n d e r  t h e  
s c r u t i n y  o f  a f e d e r a l  judge.
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A  f e d e r a l  C o u r t  o f  A p p e a l s  w i l l  g e n e r a l l y  u p h o l d  a n  a d m i n i s t r a t i v e  
a g e n c y ' s  d e c i s i o n  if, b u t  o n l y  if, t h e  c o u r t  c a n  d i s c e r n  a r e a s o n e d  
p a t h  f r o m  t h e  f a c t s  a n d  c o n s i d e r a t i o n s  b e f o r e  t h e  a g e n c y  t o  t h e  
d e c i s i o n  r e a c h e d .  U n i t e d  D i s t r i b u t i o n  C o m p a n i e s  v  F E R C . 88 F . 3 d  
1 1 0 5  (D.C. Cir. 19 9 6 ) ;  c e r t  d e n i e d ,  117 S.Ct. 1723.

F o r  e x a m p l e ,  u n d e r  p r i n c i p l e s  o f  f e d e r a l  a d m i n i s t r a t i v e  law, a n  
a g e n c y ' s  v i e w  o f  w h a t  is in t h e  p u b l i c ' s  i n t e r e s t  m a y  c h a n g e ,  
e i t h e r  w i t h  o r  w i t h o u t  a c h a n g e  in c i r c u m s t a n c e s ,  b u t  a f e d e r a l  
a g e n c y  c h a n g i n g  its c o u r s e  m u s t  s u p p l y  a r e a s o n e d  a n a l y s i s  o f  w h y  
i t  is d o i n g  so. M o t o r  V e h i c l e  M a n u f a c t u r e r s  A s s n .  v  S t a t e  F a r m  
M u t u a l  I n s u r a n c e  C o . . 463 U.S. 29, 57 (1983); S E E  A L S O  N o r t h w e s t  
M o t o r c y c l e  A ssn. v  U . S . D . A . . 18 F . 3 d  1468, 1 4 8 0  (9th Cir. 1994)
( u p h o l d i n g  a n  a g e n c y ' s  c h a n g e  o f  p o l i c y  b a s e d  o n  a r a t i o n a l  a n d  
p r i n c i p l e d  r eason.)

A n o t h e r  e x a m p l e  of  t h e  m o r e  r i g o r o u s  j u d i c i a l  r e v i e w  c o m m o n  u n d e r  
p r i n c i p l e s  o f  f e d e r a l  a d m i n i s t r a t i v e  l a w  i n v o l v e s  p r e d i c t i v e  
m o d e l s .  U n d e r  f e d e r a l  law, a n  a g e n c y  m a y  u s e  a p r e d i c t i v e  m o d e l ,  
P R O V I D E D  it e x p l a i n s  t h e  a s s u m p t i o n s  a n d  m e t h o d o l o g i e s  u s e d  in 
p r e p a r i n g  t h e  m o d e l .  I f  t h e  m o d e l  is c h a l l e n g e d ,  t h e  a g e n c y  m u s t  
p r o v i d e  a full a n a l y t i c a l  d e f e n s e .  E a a l e - P i c h e r  I n d u s t r i e s ,  Inc. 
v  E P A . 7 5 9  F . 2d 905, 9 2 1 - 9 2 2  (D.C. Cir. 1985). G i v e n  t h e  f r e q u e n c y  
w i t h  w h i c h  s c i e n t i f i c  m o d e l s  a r e  u s e d  in f i s h e r i e s  a n d  w i l d l i f e  
m a n a g e m e n t  r e g u l a t o r y  a c t i o n s ,  t h i s  p r i n c i p l e  p r o v i d e s  a n  a b u n d a n t  
s t o r e h o u s e  of  f e d e r a l  c o u r t  c h a l l e n g e s  t o  s t a t e  r e g u l a t o r y  a c t i o n s .

U n d e r  f e d e r a l  c o m m o n  law, w h e n  s p e c i a l i s t s  e x p r e s s  c o n f l i c t i n g  
v i e w s ,  a n  a g e n c y  m u s t  h a v e  t h e  d i s c r e t i o n  t o  r e l y  o n  t h e  r e a s o n a b l e  
o p i n i o n s  o f  its o w n  q u a l i f i e d  e x p e r t s ,  e v e n  if, a s  a n  o r i g i n a l  
m a t t e r ,  t h e  c o u r t  m i g h t  f i n d  c o n t r a r y  v i e w s  m o r e  p e r s u a s i v e .  
S o u t h w e s t  C e n t e r  f o r  B i o l o g i c a l  D i v e r s i t y  v  G l i c k m a n . 932 F. Supp. 
1 1 8 9  ( D .Ariz. 1996); a f f i r m e d ,  100 F . 3 d  1443.

In t h e  u s u a l  A l a s k a  s t a t e  l a w  s i t u a t i o n ,  f i n d i n g s  o f  f a c t  a r e  
r e q u i r e d  e v e n  in t h e  a b s e n c e  of  a s t a t u t o r y  duty. M o b i l  O i l  Corp. 
v  L o c a l  B o u n d a r y  C o m m i s s i o n , 518 P. 2d 92, 9? n. 11 ( A l a s k a  1974), 
c i t e d  w i t h  a p p r o v a l  in F a u l k  v  B o a r d  of  E q u a l i z a t i o n . 934 P . 2d 750, 
7 5 1  ( A l a s k a  1997) . H o w e v e r ,  in c e r t a i n  cases, t h e  i s s u e s  a r e  s u c h  
t h at, b a s e d  o n  t h e  r e c o r d ,  d e t a i l e d  f i n d i n g s  a r e  n o t  n e c e s s a r y  for 
t h e  c o u r t  to  u n d e r s t a n d  t h e  a g e n c y ' s  r e a s o n i n g  p r o c e s s .  F i e l d s  v 
K o d i a k  C i t v  C o u n c i l . 628 P . 2d 927, 932 (Alaska 1981), c i t e d  w i t h  
a p p r o v a l  in F a u l k  v  B o a r d  o f  E q u a l i z a t i o n . 934 P . 2d 750, 751
( A l a s k a  1997).

T h i s  c o u r t  h a s  c o n s i s t e n t l y  s t r e s s e d  t h e  i m p o r t a n c e  of  
d e c i s i o n a l  d o c u m e n t s  w h e n  a s k e d  t o  r e v i e w  a c t i o n  t a k e n  b y  a n  
a d m i n i s t r a t i v e  b o dy. T r u s t e e s  for A l a s k a  v  S t a t e , 795 P . 2d 
805, 809 ( A l a s k a  1 9 9 0 ) ;  A l a s k a  S u r v i v a l  v  S t a t e , 723 P . 2d
1 281, 1287 ( A l a s k a  1986) ( d e c i s i o n a l  d o c u m e n t  s h o u l d  d i s c l o s e  
t h a t  t h e  a g e n c y  h a s  t a k e n  a h a r d  l o o k  a t  f a c t o r s ,  a n d  e n g a g e d  
in r e a s o n e d  d e c i s i o n  m a k i n g ) ; S h i p  C r e e k  H y d r a u l i c  S y n d i c a t e
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V  S t a t e . 685 P . 2d 715, 7 1 7 - 7 1 8  ( A l a s k a  1984) ( " . . . i f  a s t a t u t e  
r e q u i r e s  r e a s o n e d  d e c i s i o n s ,  a n d  t h e  l e g i s l a t u r e  h a s  n o t  
e x p r e s s l y  o r  b y  i m p l i c a t i o n  l i m i t e d  j u d i c i a l  a u t h o r i t y  to  
d e c i d e  h o w  t o  r e v i e w  a d m i n i s t r a t i v e  a c t i o n s ,  c o u r t s  m a y  a n d  
s h o u l d  r e q u i r e  a g e n c i e s  t o  e x p l a i n  t h e i r  d e c i s i o n s . "

H A L O  v  A n c h o r a g e . 9 2 7  P . 2 d  728, 7 4 4 - 7 4 5  ( A l a s k a  19 9 6 ) ,  (C.J.
C o m p t o n ,  d i s s e n t i n g ) .

D e s p i t e  t h i s  g e n e r a l  rule, A l a s k a  c o u r t s  g e n e r a l l y  e x e m p t  t h e  B o a r d  
o f  F i s h e r i e s  a n d  B o a r d  o f  G a m e  f r o m  a n y  r e q u i r e m e n t  o f  p r o d u c i n g  a 
w r i t t e n  d o c u m e n t  c o n t a i n i n g  F i n d i n g  o f  F a c t s  a n d  C o n c l u s i o n s  o f  L a w  
t o  s u p p o r t  e a c h  r e g u l a t i o n  a d o p t e d .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  
n o n e t h e l e s s  w r i t t e n  t h a t  " i t  is v i t a l  t h a t  t h e  a g e n c y  c l e a r l y  v o i c e  
t h e  g r o u n d s  u p o n  w h i c h  t h e  r e g u l a t i o n  w a s  b a s e d  in i t s  d i s c u s s i o n s  
o f  t h e  r e g u l a t i o n  o r  in a d o c u m e n t  a r t i c u l a t i n g  i t s  d e c i s i o n . "  
A l a s k a  F i s h  S p o t t e r s  A s s n  v  A D F & G . 838 P . 2d 798, 8 0 1  ( A l a s k a  1992).

It is f a i r  t o  s a y  t h a t  f e d e r a l  c o u r t s  a r e  g e n e r a l l y  m o r e  d e m a n d i n g  
t h a n  S t a t e  o f  A l a s k a  c o u r t s  w h e n  it c o m e s  t o  r e q u i r i n g  a n  a g e n c y  t o  
m a k e  w r i t t e n  f i n d i n g s  c l e a r l y  a r t i c u l a t i n g  a l l  of  t h e  e v i d e n c e  
h e a r d  a n d  t h e  r e a s o n s  f o r  a n  a g e n c y ' s  f i n a l  d e c i s i o n . 24

I n  A l a s k a ,  t h e  c h a l l e n g e r  o f  a n  a d m i n i s t r a t i v e  r e g u l a t i o n  
h a s  t h e  b u r d e n  of  p r o v i n g  its i n v a l i d i t y .  S t a t e  v  C o s i o . 858 P . 2d 
621, 624 ( A l a s k a  1993).

U n d e r  A l a s k a  law, S t a t e  c o u r t s  o f t e n  s h o w  s u b s t a n t i a l  
d e f e r e n c e  t o  B o a r d  o f  F i s h e r i e s ,  a n d  B o a r d  o f  G a m e  d e c i s i o n s ,  e.g., 
S t e p o v a k - S h u m a g i n  S e t  N e t  A ssn. v B o a r d  o f  F i s h e r i e s . 8 8 6  P . 2 d  632 
637 ( A l a s k a  1994). S E E  A L S O :  K e l s o  v  R v b a c h e k . 9 1 2  P . 2 d  536
( A l a s k a  1996) (DEC r e g u l a t i o n s ) .

U n d e r  A l a s k a  law, j u d i c i a l  d e f e r e n c e  t o  t h e  e x p e r t i s e  o f  t h e  
B o a r d s  is a p p r o p r i a t e  in  l i g h t  o f  t h e  c o m p l e x i t y  o f  t h e  s u b j e c t  
m a t t e r ,  t h e  Boar d s '  l o n g - s t a n d i n g  t r a c k  r e c o r d  o f  r e s p o n s i b l e  
e x e r c i s e  o f  i t s  r e g u l a t o r y  a u t h o r i t y ,  a n d  t h e  n e e d  f o r  t h e  B o a r d s  
t o  h e a r  a n d  c o n s i d e r  c o m p l e x  b i o l o g i c a l  s t a f f  r e p o r t s ,  p u b l i c  
t e s t i m o n y ,  a n d  o t h e r  i n f o r m a t i o n  w h e n  m a k i n g  r e g u l a t o r y  d e c i s i o n s .  
S t a t e  v  T a n a n a  V a l i e v  S p o r t s m e n ' s  A s s o c i a t i o n . 583 P . 2d 854, 859 
(A l a s k a  1978).

T h e  B o a r d s  w e r e  g i v e n  e x t r e m e l y  b r o a d  s t a t u t o r y  a u t h o r i t y  t o  
m a k e  c o n s e r v a t i o n  a n d  a l l o c a t i o n  d e c i s i o n s  p a r t l y  b e c a u s e  o f  t h e  
p e r c e i v e d  i m p o s s i b i l i t y  o f  t h e  l e g i s l a t i v e  o r  j u d i c i a l  b r a n c h e s  
f i n d i n g  t h e  t i m e  t o  d o  so.

C o u r t s  a r e  i l l - e q u i p p e d ,  a n d  d o  n o t  h a v e  t h e  r e s o u r c e s ,  t o  
s e r v e  as  t h e  f o r u m  f o r  c o m p l e x ,  h i g h l y  d y n a m i c ,  w i l d l i f e  a n d  
f i s h e r y  m a n a g e m e n t  d e c i s i o n s  t h a t  a r e  b a s e d  o n  m o n t h s  o f  t e s t i m o n y  
a s s e s s e d  b y  a g e n c y  m e m b e r s  w i t h  m a n y  y e a r s  o f  e x p e r t i s e  in t h e  
field. F o r m u l a t i o n  o f  f i s h e r y  m a n a g e m e n t  p o l i c i e s  a n d
i m p l e m e n t a t i o n  o f  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  g o a l s  a r e  p r o p e r l y  
l e f t  t o  t h e  B o a r d  p r o c e s s .  If a r e g u l a t i o n  a p p e a r s  r e a s o n a b l e ,

( c o n t i n u e d . ..)
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T h e  B o a r d s  w i l l  n e e d  t o  a d o p t  r e g u l a t i o n s  t h a t  w i l l  g u i d e  t h e i r  
d i s c r e t i o n  in  a p p l y i n g  the. s u s t a i n e d  y i e l d  p r i n c i p l e .  S u c h  
r e g u l a t i o n s  m a y  b e  e x t r e m e l y  d i f f i c u l t  t o  craft. It is v e r y  
u n l i k e l y  t h a t  a r e v i e w i n g  f e d e r a l  c o u r t  w i l l  d e f e r  t o  S t a t e  a c t i o n  
p r e m i s e d  o n  a n  u n a r t i c u l a t e d  c o n c e p t  of  " s u s t a i n e d  y i e l d , "  a p p l i e d  
in a n  a d  h o c  m a n n e r .  SEE: K w e t h l u k  I R A  C o u n c i l  v  S t a t e  o f  A l a s k a . 
740 F. S u p p .  765 (D. A l a s k a  1990).

In c o n c l u s i o n ,  t h e r e  is n o t h i n g  r e a s o n a b l y  p l a u s i b l e  t h e  S t a t e  c a n  
d o  t o  g u a r a n t e e  i t s e l f  i m m u n i t y  f r o m  f e d e r a l  c o u r t  c h a l l e n g e s  to 
S t a t e  m a n a g e m e n t  w i t h i n  t h e  f r a m e w o r k  o f  A N I L C A .  '

24(.. . c o n t i n u e d )  . 
t h e n  a c o u r t  is n o t  t o  s u b s t i t u t e  its j u d g m e n t  f o r  a B o a r d ' s .  
SEE: M e i e r  v  S t a t e . 739 P . 2d 172, 1 7 4 - 7 5  ( V l a s k a  1987).

In A l a s k a ,  a r e v i e w i n g  c o u r t  a p p l i e s  t h e  " r e a s o n a b l e  b a s i s "  
t e s t  w h e n  r e v i e w i n g  a d m i n i s t r a t i v e  d e c i s i o n s  i n v o l v i n g  c o m p l e x  
i s s u e s  t h a t  r e q u i r e  a g e n c y  e x p e r t i s e .  K e l l y  v  Z a m a r e l l o , 4 8 6  P . 2d 
906, 9 1 7  ( A l a s k a  197 1 ) ;  E l l i s  v  S t a t e  944 P . 2d 491, 493 ( A l a s k a
1997). U n d e r  t h e  r e a s o n a b l e  b a s i s  test, t h e  c o u r t  g i v e s  d e f e r e n c e  
t o  t h e  a g e n c y  d e t e r m i n a t i o n  "so l o n g  a s  it is r e a s o n a b l e ,  s u p p o r t e d  
b y  t h e  e v i d e n c e  in t h e  r e c o r d  a s  a whole, a n d  t h e r e  is n o  a b u s e  o f  
d i s c r e t i o n . "  K o d i a k  W e s t e r n  A l a s k a  A i r l i n e s .  Inc.. v  B o b  H a r r i s  
F l y i n g  S e r / i c e .  I n c . . 592 P . 2d 1200, 1203 n. 7 ( A l a s k a  1979).

A l a s k a  c o u r t s  e x e r c i s e  " i n d e p e n d e n t  j u d g m e n t "  w h e n  d e t e r m i n i n g  
w h e t h e r  a n  a g e n c y  c o m p l i e d  w i t h  p r o c e d u r a l  r e q u i r e m e n t s .  Me o r e  v 
S t a t e . 5 5 3  P . 2 d  8, 33 ( A l aska 1976).

T h e  t e s t  of t h e  v a l i d i t y  o f  a B o a r d  of  G a m e  o r  B o a r d  of 
F i s h e r i e s  r e g u l a t i o n  s h o u l d  g e n e r a l l y  b e  s i m p l e  a n d  d e f e r e n t i a l :  

w a s  t h e  r e g u l a t i o n  a d o p t e d  in a c c o r d a n c e  w i t h  A P A
[ A d m i n i s t r a t i v e  P r o c e d u r e  Act] p r o c e d u r e s ;  is t h e  r e g u l a t i o n  
w i t h i n  t h e  d i s c r e t i o n  v e s t e d  in t h e  a g e n c y  b y  t h e  l e g i s l a t u r e ;  
is t h e  r e g u l a t i o n  c o n s i s t e n t  w i t h  t h e  s t a t u t e  a n d  r e a s o n a b l y  
n e c e s s a r y  t o  its p u r p o s e ;  is t h e  r e g u l a t i o n  r e a s o n a b l e  a n d  n o t  
a r b i t r a r y .

S t a t e  v  M o r r v . 836 P. 2d 358, 362, fn.3, ( A l a s k a  1992), c i t i n g  
K e l l y  v  Z a m a r e l l o . 486 P . 2d 906, 9 1 0 - 9 1 1  ( A l a s k a  1971).
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T H E  C O N F U S I N G  R E Q U I R E M E N T  O F  " D E F E R E N C E "

I N  P R O P O S E D  A S  1 6 . 0 5 , 2 6 1 f h i . A N D  fi)

III. Q U E S T I O N  P R E S E N T E D :  W h a t  is t h e  i m p o r t  o f  t h e  " d e f e r e n c e "
s t a n d a r d  c o n t a i n e d  in G o v e r n o r  K n o w l e s '  p r o p o s e d  
A S  1 6 . 0 5 . 2 6 1 ( h ) ,  (i)?

S H O R T  A N S W E R :  T h e  p r o p o s e d  R e g i o n a l  S u b s i s t e n c e  C o u n c i l s  a r e
g i v e n  v e r y  s i g n i f i c a n t  a d v i s o r y  a u t h o r i t y .  T h e  B o a r d s  r e t a i n  
f i n a l ,  r e g u l a t o r y  a u t h o r i t y .  T h e  B o a r d s '  n e e d  f o r  s t a f f  
s u p p o r t  is l i k e l y  t o  i n c r e a s e  in o r d e r  t o  c o p e  w i t h  t h e  d e m a n d  
f o r  c r e a t i n g  p o s t - d e c i s i o n a l  d o c u m e n t s .

A. S u m m a r y  D e s c r i p t i o n  o f  t h e  P r o p o s e d  S t a t u t o r y  F r a m e w o r k

G o v e r n o r  K n o w l e s '  S u b s i s t e n c e  T a s k  F o r c e  (1997) h a s  p r o p o s e d  a 
c h a n g e  t o  A l a s k a ' s  L o c a l  F i s h  a n d  G a m e  A d v i s o r y  C o m m i t t e e  s y s t e m .  
T h e  T a s k  F o r c e  p r o p o s e s  a n e w  s t a t u t e  t o  c r e a t e  s i x  " A l a s k a  
R e g i o n a l  S u b s i s t e n c e  C o u n c i l s . "  ( p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 . )

U n d e r  t h e  G o v e r n o r ' s  p r o p o s a l ,  e a c h  R e g i o n a l  S u b s i s t e n c e  C o u n c i l  is 
t o  h a v e  t e n  m e m b e r s .  A l l  m e m b e r s  a r e  a p p o i n t e d  b y  t h e  G o v e r n o r .  
F o u r  m e m b e r s  m u s t  b e  s e l e c t e d  f r o m  n o m i n e e s  s u b m i t t e d  b y  t r i b a l  
c o u n c i l s  i n  t h e  r e g i o n ;  t h e  r e m a i n i n g  s i x  m e m b e r s  a r e  s e l e c t e d  f r o m  
n o m i n e e s  s u b m i t t e d  b y  l o c a l  g o v e r n m e n t s  a n d  l o c a l  a d v i s o r y  
c o m m i t t e e s .

T h e  p r i m a r y  t a s k  o f  t h e  p r o p o s e d  R e g i o n a l  C o u n c i l s  o v e r l a p s  w i t h  
a n d  d u p l i c a t e s  t h e  e x i s t i n g  t a s k  o f  L o c a l  A d v i s o r y  C o m m i t t e e s .  T h e  
R e g i o n a l  C o u n c i l s  a r e  t o  r e v i e w ,  e v a l u a t e ,  a n d  m a k e  r e c o m m e n d a t i o n s  
to  t h e  B o a r d s  o n  r e g u l a t i o n s  r e l a t i n g  t o  s u b s i s t e n c e ,  sp o r t ,  
p e r s o n a l  use, a n d  c o m m e r c i a l  f i s h i n g  a n d  h u n t i n g .  O t h e r  t a s k s  a r e  
a l s o  a s s i g n e d  t o  t h e  R e g i o n a l  C o u n c i l s ,  i n c l u d i n g  i d e n t i f y i n g  a n d  
e v a l u a t i n g  s u b s i s t e n c e  n e e d s  a n d  r e c o m m e n d i n g  a m a n a g e m e n t  s t r a t e g y  
t o  a c c o m m o d a t e  t h e  i d e n t i f i e d  s u b s i s t e n c e  n e e d s .

B. P r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )

T h i s  p r o p o s e d  s t a t u t e  is q u i t e  c o n v o l u t e d .  It is n e c e s s a r y  to  
a n a l y z e  it  o n e  s e n t e n c e  a t  a time. T h e  a n a l y s i s  b e l o w  w i l l  f o l l o w  
t h a t  a p p r o a c h .

T h e  R e g i o n a l  S u b s i s t e n c e  C o u n c i l s  w i l l  b e  a n e w  c r e a t u r e ,  t o  m y  
k n o w l e d g e  u n p r e c e d e n t e d  in A l a s k a  law. T h e  C o u n c i l s  w i l l  b e  q u a s i -  
r e g u l a t o r y  a g e n c i e s .  S i n c e  t h e  R e g i o n a l  C o u n c i l s  w i l l  n o t  p o s s e s s  
a c t u a l  r e g u l a t o r y  a u t h o r i t y ,  t h e y  w i l l  b e  l e s s  p o w e r f u l  t h a n  t h e  
B o a r d s .
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T h e  a u t h o r i t y  of t h e  R e g i o n a l  C o u n c i l s  w i l l  s o m e w h a t  d i m i n i s h  t h e  
i n d e p e n d e n t  a u t h o r i t y  o f  t h e  two, r e g u l a t o r y  B o a r d s .  It  s e e m s  
l i k e l y  t h a t  t h e  c u m u l a t i v e  r e c o m m e n d a t i o n s  f r o m  six, s e p a r a t e  
R e g i o n a l  C o u n c i l s  w i l l  v e r y  s u b s t a n t i a l l y  a d d  t o  t h e  t w o  B o a rds' 
w o r k l o a d .  Yet, a s  s h o w n  below, a l t h o u g h  t h e  R e g i o n a l  C o u n c i l s  w i l l  
h a v e  v a s t l y  m o r e  a u t h o r i t y  t h a n  a L o c a l  A d v i s o r y  C o m m i t t e e ,  t h e  t w o  
B o a r d s  w i l l  r e t a i n  t h e i r  r e g u l a t o r y  a u t h o r i t y .

1. T h e  f i r s t  s e n t e n c e  of p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  
p r o v i d e s :

(h) T h e  a p p r o p r i a t e  b o a r d  s h a l l  c o n s i d e r  t h e  r e p o r t s  a n d  
r e c o m m e n d a t i o n s  o f  t h e  r e g . o n a l  s u b s i s t e n c e  c o u n c i l s  a n d  s h a l l  
g i v e  d e f e r e n c e  t o  t h e i r  s u b s i s t e n c e  r e c o m m e n d a t i o n s .

F irst, i t  is a p p r o p r i a t e  t o  l i s t  t h e  " s u b s i s t e n c e  r e c o m m e n d a t i o n s "  
to  w h i c h  t h e  B o a r d  of F i s h e r i e s  a n d  B o a r d  o f  G a m e  m u s t  de f e r .  
R e g i o n a l  C o u n c i l s  h a v e  a u t h o r i t y  t o  m a k e  fi v e  d i s t i n c t  c a t e g o r i e s  
of r e c o m m e n d a t i o n s .  T h e  C o u n c i l s '  r e c o m m e n d a t i o n s  m a y  in v o l v e :

1) a n y  e x i s t i n g  o r  p r o p o s e d  r e g u l a t i o n ,  p o l i c y ,  o r  m a n a g e m e n t  
p lan, o r  a n y  o t h e r  m a t t e r  d i r e c t l y  r e l a t i n g  t o  t h e  s u b s i s t e n c e  
u s e  o f  f i s h  a n d  w i l d l i f e  w i t h i n  its r e g ion.
(AS 1 6 . 0 5 . 2 6 1 ( d ) (3).)

2) p e r m i t s  p r o v i d e d  in A S  1 6 . 0 5 . 3 3 0 ( d )  a n d  .40 5 ( g ) .  (These 
s t a t u t e s  r e f e r  t o  o t h e r  p a r t s  of  t h e  T a s k  F o r c e ' s  p a c k a g e  o f  
a m e n d m e n t s .  T h e y  i n v o l v e  s u b s i s t e n c e  p e r m i t s  f o r  areas, 
v i l l a g e s ,  c o m m u n i t i e s ,  g r o u p s ,  o r  i n d i v i d u a l s . ) 25

W i t h o u t  an a m e n d m e n t  t o  t h e  A l a s k a  C o n s t i t u t i o n ,  p l a c e -  
o f - r e s i d e n c e - o r i e n t e d  p e r m i t s  w o u l d  b e  u l t r a  v i r e s .

T h e  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  VIII, § 3, "is p a r t i c u l a r l y  
s t r o n g  i n  r e q u i r i n g  t h a t  p r o x i m i t y  t o  t h e  r e s o u r c e  b e  a n e u t r a l  
fact o r .  It r e s e r v e s  'to t h e  p e o p l e  for c o m m o n  use' w i l d  f i s h  a n d  
g a m e  ' f w l h e r e v e r  o c c u r r i n g ." ( E m p h a s i s  in o r i g i n a l .  S t a t e  v 
K e n a i t z e . 894 P . 2d 632, 642 n. 21 (Alaska 1995).

U n d e r  e x i s t i n g  A l a s k a  law, p e o p l e  w h o  r e s i d e  n e a r  a f i s h  or  
g a m e  p o p u l a t i o n  d o  n o t  h a v e  a h i g h e r  c l a i m  to  t h a t  p o p u l a t i o n  t h a n  
s t a t e  r e s i d e n t s  w h o s e  d o m i c i l e s  a r e  m o r e  d i s t a n t :

W h e r e  t h e  n e c e s s i t y  f o r  t h e  p r e s e r v a t i o n  o f  t h e  w i l d  g a m e  
a n d  f i s h  e x i s t s  in c e r t a i n  t e r r i t o r i e s  o f  t h e  state, t h a t  
t e r r i t o r y  m a y  b e  s e g r e g a t e d  for t h e  p u r p o s e  o f  r e g u l a t i n g  t h e  
r i g h t  to  t a k i n g  g a m e  a n d  f i s h  t h e r e i n ;  b u t  t h e  p r i v i l e g e  of 
t a k i n g  a n d  u s i n g  s a m e  m u s t  b e  e x t e n d e d  t o  t h e  p e o p l e  o f  t h e  
s t a t e  o u t s i d e  of t h e  t e r r i t o r y  u p o n  t h e  s a m e  t e r m s  t h a t  a r e  
g i v e n  t o  t h o s e  w h o  a r e  r e s i d e n t s  of t h e  t e r r i t o r y  e m b r a c e d  in 
t h e  l e g i s l a t i o n .

( c o n t i n u e d . . . )
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(AS 1 6 . 0 5 . 2 6 1 ( d )  (5) .)

3) s t r a t e g i e s  f o r  t h e  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
p o p u l a t i o n s  w i t h i n  t h e  r e g i o n  t o  a c c o m m o d a t e  t h e  f i s h  a n d  
w i l d l i f e  u s e s  a n d  n e e d s  i d e n t i f i e d  b y  t h e  R e g i o n a l  C o u n c i l s  in 
a n  a n n u a l  r e p o r t  t o  b e  s u b m i t t e d  t o  t h e  S e c r e t a r y  o f  I n t e r i o r  
a n d  S e c r e t a r y  o f  A g r i c u l t u r e . 26
(AS 1 6 . 0 5 . 2 6 1 ( d )  (6) (C) .)

4) p o l i c i e s ,  s t a n d a r d s ,  g u i d e l i n e s ,  a n d  r e g u l a t i o n s  t o  
i m p l e m e n t  t h e  f o r e g o i n g  s u b s i s t e n c e  m a n a g e m e n t  s t r a t e g i e s .  
(AS 1 6 . 0 5 . 2 6 1 ( d ) ( 6 ) ( D ) . )

5) i n t e r - r e g i o n a l  p r o p o s a l s  a n d  i s s u e s .
(AS 1 6 . 0 5 . 2 6 1 ( g ) .)

U n d e r  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) ,  t h e  B o a r d s  a r e  r e q u i r e d  t o  " g i v e  
d e f e r e n c e "  t o  a l l  f i v e  t y p e s  of r e c o m m e n d a t i o n s .  N o  s p e c i f i c  l e v e l  
o f  d e f e r e n c e  is s p e c i f i e d  in t h e  s t a t u t e .

U n l e s s  a u n a n i m o u s  r e c o m m e n d a t i o n  o f  a R e g i o n a l  C o u n c i l  is 
i n v o l v e d ,  t h e  B o a r d s  w o u l d  n o t  b e  a n y  m o r e  o b l i g a t e d  t o  f o l l o w  a 
R e g i o n a l  C o u n c i l ' s  r e c o m m e n d a t i o n  t h a n  t h e y  a r e  c u r r e n t l y  o b l i g a t e d  
t o  f o l l o w  a n  A d v i s o r y  C o m m i t t e e ' s  r e c o m m e n d a t i o n . 27

25(.. . c o n t i n u e d )
K e n a i t z e . s u p r a . a t  638, c i t i n g  M c D o w e l l . 7 8 5  P . 2d  1, a t  12 ( A l a s k a  
1989) ( q u o t i n g  L e w i s  v. State, 110 Ark. 204, 1 6 1  S.W. 154, 1 5 5 - 5 6  
(1913)) ( e m p h a s i s  a d d e d  b y  t h e  c o u r t  in M c D o w e l l  ).

26 G i v e n  t h e  p a r l o u s  s t a t e  of  A D F & G ' s  b u d g e t ,  o n e  c a n n o t  
h e l p  w o n d e r i n g  w h e r e  s u f f i c i e n t  f u n d s  w i l l  c o m e  f r o m  f o r  t h e  
s t a f f  t i m e  n e c e s s a r y  t o  c r e a t e  t h e s e  r e p o r t s .

27 A S  1 6 . 0 5 . 2 6 0  r e q u i r e s  t h e  B o a r d s  t o  s t a t e  t h e i r  r e a s o n s  
f o r  n o t  f o l l o w i n g  t h e  r e c o m m e n d a t i o n s  o f  a n  A d v i s o r y  
C o m m i t t e e .  T h i s  is t h e  f u n c t i o n a l  e q u i v a l e n t  o f  t h e  l a s t  
s e n t e n c e  o f  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) .
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2. T h e  s e c o n d  s e n t e n c e  o f  p r o p o s e d  A S  
1 6 . 0 5 . 2 6 1 ( h )  p r o v i d e s :

I f  t h e  [Re g i o n a l ]  c o u n c i l  r e c o m m e n d a t i o n  is u n a n i m o u s ,  t h e r e  
is a p r e s u m p t i o n  in  f a v o r  o f  a d o p t i o n  b y  t h e  b o a r d .

T h e  n e g a t i v e  i m p l i c a t i o n  of  t h i s  p r o v i s i o n  is t h a t  w h e n e v e r  a 
r e c o m m e n d a t i o n  of a R e g i o n a l  C o u n c i l  is l e s s  t h a n  u n a n i m o u s ,  t h e r e  
is n o  p r e s u m p t i o n  in  f a v o r  cf a d o p t i o n  b y  t h e  a p p r o p r i a t e  Board.

W h e n  a R e g i o n a l  C o u n c i l  m a k e s  a u n a n i m o u s  r e c o m m e n d a t i o n ,  a n d  t h e  
a p p r o p r i a t e  • B o a r d  w i s h e s  t o  m a k e  a c o n t r a r y  d e c i s i o n ,  t h e  B o a r d  
w i l l  n e e d  t o  c r e a t e  a " w r i t t e n  s t a t e m e n t  o f  t h e  f a c t u a l  b a s i s  a n d  
r e a s o n s  f o r  i t s  d e c i s i o n "  ( p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) . )

Thus, i t  s e e m s  a p p r o p r i a t e  to p r e s u m e  t h a t  a r e v i e w i n g  c o u r t  w o u l d  
h e s i t a t e  t o  o v e r t u r n  a B o a r d  d e c i s i o n  t h a t  w a s  c o n t r a r y  t o  a n o n -  
u n a n i m o u s  r e c o m m e n d a t i o n  o f  a R e g i o n a l  C o u n c i l .

3. T h e  t h i r d  s e n t e n c e  o f  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  
p r o v i d e s  five, a l t e r n a t i v e  r e a s o n s  o n  w h i c h  
t h e  B o a r d  m a y  r e l y  t o  r e j e c t  a R e g i o n a l  
C o u n c i l ' s  r e c o m m e n d a t i o n :

. . . t h e  b o a r d  m a y  d e c i d e  n o t  t o  a d o p t  a n y  r e c o m m e n d a t i o n  w h i c h  
i t  d e t e r m i n e s  v i o l a t e s  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  is n o t  
s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e ,  is d e t r i m e n t a l  t o  
s u b s i s t e n c e  u s es, i n v o l v e s  a n  u n r e s o l v e d  s t a t e w i d e  o r  i n t e r­
r e g i o n a l  s u b s i s t e n c e  m a n a g e m e n t  issue, o r  is c o n t r a r y  t o  an 
o v e r r i d i n g  s t a t e w i d e  fish o r  w i l d l i f e  m a n a g e m e n t  i n t e r e s t .

U s e  o f  t h e  d i s j u n c t i v e  "or" m a k e s  e a c h  o n e  o f  t h e s e  f i v e  r e a s o n s  
s u f f i c i e n t  in i t s e l f  f o r  a B o a r d  t o  r e j e c t  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n . 28 E a c h  r e a s o n  w i l l  b e  e x a m i n e d  b r i e f l y  b e l o w .

T h e  f i r s t  r e a s o n  d o e s  v e r y  l i t t l e  t o  a f f e c t  t h e  B o a r d s '  d i s c r e t i o n .  
It w o u l d  b e  u n c o n s t i t u t i o n a l  for o n e  o f  t h e  B o a r d s  t o  a p p r o v e  a n  
a c t i o n  in v i o l a t i o n  o f  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e .  ( A l aska 
C o n s t . ,  Ar t .  VIII, § 2.)

P e r h a p s  t h i s  f i r s t  r e a s o n  for w h i c h  t h e  B o a r d  m a y  r e j e c t  a R e g i o n a l  
C o u n c i l ' s  r e c o m m e n d a t i o n  is le s s  s i g n i f i c a n t  f o r  m e n t i o n i n g  t h e  
s u s t a i n e d  y i e l d  p r i n c i p l e ,  and is m o r e  s i g n i f i c a n t  f o r  w h a t  it 
o m i t s ?  F o r  e x a m p l e ,  if a R e g i o n a l  C o u n c i l  r e c o m m e n d a t i o n  v i o l a t e d  
p r i n c i p l e s  o f  e q u a l  p r o t e c t i o n ,  o r  d u e  p r o c e s s ,  w o u l d  t h e  B o a r d s  b e  
p r e c l u d e d  f r o m  r e j e c t i n g  the r e c o m m e n d a t i o n ?

28 T h i s  l i t a n y  o f  r e a s o n s  is n o t  n e c e s s a r i l y  an e x c l u s i v e  
l i s t  o f  t h e  r e a s o n s  for w h i c h  t h e  B o a r d  c a n  r e j e c t  a R e g i o n a l  
C o u n c i l ' s  r e c o m m e n d a t i o n .
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I t  is c u r i o u s  t h a t  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  d o e s  n o t  i n c l u d e  a 
p r o v i s i o n  a l l o w i n g  t h e  B o a r d s  to  r e j e c t  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n  t h a t  is n o t  " o t h e r w i s e  n o t  in a c c o r d a n c e  w i t h  l a w  o r  
t h a t  is c o n t r a r y  t o  t h e  b r o a d  p u b l i c  i n t e r e s t . "

E v e n  p e r m i t t i n g  t h e  B o a r d  t o  r e j e c t  a R e g i o n a l  C o u n c i l
r e c o m m e n d a t i o n  if it  v i o l a t e s  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e  m a y  b e  
m e r e l y  a c h i m e r i c a l  g r a n t  of  a u t h o r i t y .

I n  K w e t h l u k  I R A  C o u n c i l  v  S t a t e  of  A l a s k a . 7 4 0  F. S u pp. 765
( D . A l a s k a  1990), a g r o u p  o f  N a t i v e  A l a s k a n s  s o u g h t  a T R O  a n d  
p r e l i m i n a r y  i n j u n c t i o n  u n d e r  a u t h o r i t y  o f  A N I L C A  (16 U . S . C .  § 
31 1 7 ) .  T h e  p l a i n t i f f s  s o u g h t  a n  e m e r g e n c y  c a r i b o u  h u n t .  T h e  
A l a s k a  B o a r d  o f  G a m e  h a d  p r e v i o u s l y  d e n i e d  t h e i r  r e q u e s t .  T h e  
B o a r d  h a d  r e a s o n e d  t h a t  c r e a t i n g  t h e  h u n t  w o u l d  v i o l a t e  t h e  
s u s t a i n e d  y i e l d  p r i n c i p l e .  (SEE: AS  1 6 . 0 5 . 2 5 8 ( b ) . )

F e d e r a l  D i s t r i c t  C o u r t  J u d g e  H o l l a n d  r e v e r s e d  t h e  B o a r d  o f  G a m e ' s  
d e c i s i o n  a n d  g r a n t e d  t h e  N a t i v e s  t h e  r e l i e f  t h e y  h a d  r e q u e s t e d .  
K w e t h l u k . 7 4 0  F . S u p p .  765, 767 (D. A l a s k a  1 9 9 C ) .

T h e  B o a r d  o f  G a m e ' s  r e j e c t i o n  of  t h e  K w e t h l u k  p e t i t i o n  f o r  an
e m e r g e n c y  c a r i b o u  h u n t  h a d  b e e n  p r e m i s e d  on a B o a r d  p o l i c y  d e c i s i o n  
t h a t  t h e  K i l b u c k  c a r i b o u  h e r d  s h o u l d  b e  a l l o w e d  t o  c o n t i n u e  t o  g r o w  
b e f o r e  a n y  h u n t i n g  w a s  r e i n s t a t e d .  (All h u n t i n g  on  t h e  K w e t h l u k  
c a r i b o u  h e r d  h a d  b e e n  s u s p e n d e d  s i n c e  1985.)

T h e  D i s t r i c t  C o u r t  J u d g e  in K w e t h l u k  f o u n d  it s i g n i f i c a n t  t h a t  
t h e r e  i s  n o  S t a t e  s t a t u t o r y  o r  r e g u l a t o r y  d e f i n i t i o n  f o r  " s u s t a i n e d  
y i e l d "  i n  t h e  c o n t e x t  o f  w i l d l i f e  m a n a g e m e n t .  K w e t h l u k . a t  766; 
S E E  A L S O :  G. Cock, " T h e  S u s t a i n e d  Y i e l d  P r i n c i p l e  o f  A r t i c l e  VIII,
§ 4, "  C o l l o q u y  o n  t h e  N a t u r a l  R e s o u r c e s  A r t i c l e  o f  t h e  A l a s k a  
C o n s t i t u t i o n  (WAFLI: 1991).

T h e  c o u r t  c o n c l u d e s  t h a t  t h e  t e r m  " s u s t a i n e d  y i e l d "  is 
p o t e n t i a l l y  b r o a d  e n o u g h  to i n c l u d e  a u t h o r i t y  in t h e  g a m e  
b o a r d  t o  r e s t r i c t  e v e n  s u b s i s t e n c e  h u n t i n g  in o r d e r  t o  r e b u i l d  
a d a m a g e d  g a m e  p o p u l a t i o n .  H o w e v e r ,  t h e  b o a r d  d e e s  n o t  h a v e  
a b s o l u t e  d i s c r e t i o n  in t h i s  area. T h e r e  m u s t  b e  a b a l a n c e  of 
m i n i m u m  a d v e r s e  i m p a c t  u p o n  r u r a l  r e s i d e n t s  w h o  d e p e n d  u p o n  
s u b s i s t e n c e  u s e  o f  r e s o u r c e s  a n d  r e c o g n i z e d  s c i e n t i f i c  
p r i n c i p l e s  o f  g a m e  m a n a g e m e n t .  16 U.S . C .  § 3112(1) a n d  (2).

T h e  b o a r d  h a v i n g  p u t  in p l a c e  n e i t h e r  a g a m e  m a n a g e m e n t  p l a n  
f o r  t h e  K i l b u c k  h e r d  n o r  an  a r t i c u l a t e d  a n d  e v e n l y  a p p l i c a b l e  
d e f i n i t i o n  of  s u s t a i n e d  yield, t h e  b o a r d  and, in  its turn, 
t h i s  c o u r t  h a v e  no  m e a n i n g f u l  s t a n d a r d  a g a i n s t  w h i c h  to 
m e a s u r e  p l a i n t i f f ' s  a p p l i c a t i o n  for a s u b s i s t e n c e  h u n t .  T h e  
g a m e  b o a r d  a p p e a r s  t o  h a v e  a c t e d  n o t  o n  t h e  b a s i s  o f  a 
f o r m u l a t e  p o l i c y ,  b u t  r a t h e r  in ad  h o c  f a shion, a s  t h o u g h  it 
h a d  u n f e t t e r e d  d i s c r e t i o n  t o  d e c i d e  w h a t  m e a n i n g  it w o u l d  
a t t r i b u t e  t o  t h e  s u s t a i n e d  y i e l d  i s s u e  in a n y  p a r t i c u l a r  case.
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K w e t h l u k  I R A  C o u n c i l  v  S t a t e  of A l a s k a . 740 F . S u p p .  765, 7 6 6 - 7 6 7  
( D . A l a s k a  1990).

It  d o e s  t h e  S t a t e  l i t t l e  g o o d  f o r  A N I L C A  t o  s t a t u t o r i l y  g r a n t  t h e  
S t a t e  t h e  r i g h t  t o  r e j e c t  r e c o m m e n d a t i o n s  o n  t h e  b a s i s  o f  v i o l a t i o n  
o f  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e  u n l e s s  t h e  S t a t e  c a n  f i r s t  
a r t i c u l a t e  a d e f i n i t i o n  o f  " s u s t a i n e d  y i e l d "  f o r  w i l d l i f e  a n d  
f i s h e r y  m a n a g e m e n t 29 a n d  s h o w  t h a t  it a p p l i e s  t h a t  e l u s i v e  
d e f i n i t i o n  f a i r l y  e n o u g h  a n d  c o n s i s t e n t l y  e n o u g h  t o  s a t i s f y  a 
r e v i e w i n g  court.

U n t i l  t h e  S t a t e  a d e q u a t e l y  d e f i n e s  " s u s t a i n e d  y i e l d "  i n  t h e  c o n t e x t  
of  w i l d l i f e  a n d  f i s h e r i e s  m a n a g e m e n t ,  it is u n l i k e l y  t h a t  a n y  
r e v i e w i n g  f e d e r a l  c o u r t  w i l l  d e f e r  t o  S t a t e  a c t i o n  p r e m i s e d  o n  a n  
u n a r t i c u l a t e d  c o n c e p t  of  " s u s t a i n e d  y i e l d , "  a p p l i e d  in a n  a d  h o c  
m a n n e r .

R e g a r d i n g  t h e  s e c o n d  of t h e  f i v e  a l t e r n a t i v e  r e a s o n s ,  w e  h a v e  
d i s c u s s e d ,  s upra, t h e  v a g u e n e s s  o f  t h e  " s u b s t a n t i a l  e v i d e n c e "  
s t a n d a r d .

T h e  f i n a l  t h r e e  a l t e r n a t i v e  r e a s o n s  a r e  a l s o  q u i t e  b r o a d .  I t  w o u l d  
b e  a m i s t a k e ,  h o w e v e r ,  t o  a s s u m e  t h a t  m e r e  r e c i t a t i o n  b y  e i t h e r  
B o a r d  o f  o n e  o f  t h e s e  r e a s o n s  w i l l  s u f f i c e  t o  i n s u l a t e  f r o m  
j u d i c i a l  s c r u t i n y  e i t h e r  B o a r d ' s  r e j e c t i o n  o f  a R e g i o n a l  C o u n c i l ' s  
r e c o m m e n d a t i o n .  T h e  Boards' p o s t - d e c i s i o n a l  d o c u m e n t s  w i l l  n e e d  
t o  c o m p r e h e n s i v e l y  a d d r e s s  t h e  i s s u e s  p r e s e n t e d  a n d  m u s t  c l e a r l y  
a r t i c u l a t e  a rational' d e c i s i o n .

4. T h e  f o u r t h  s e n t e n c e  o f  p r o p o s e d  AS  
1 6 . 0 5 . 2 6 1 ( h )  p r o v i d e s :

T h e  (fourth) f i n a l  s e n t e n c e  of p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  s t a t e s  w h a t  
t h e  B o a r d s  m u s t  d o  i n  t h e  e v e n t  t h e y  r e j e c t  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n :

I f  a r e c o m m e n d a t i o n  is n o t  a d o p t e d  b y  t h e  b o a r d ,  t h e  b o a r d  
s h a l l  p r o v i d e  a w r i t t e n  s t a t e m e n t  of t h e  f a c t u a l  b a s i s  a n d  
r e a s o n s  f o r  its d e c i s i o n  a n d  s h a l l  r e m a n d  t h e  r e c o m m e n d a t i o n  
t o  t h e  r e g i o n a l  s u b s i s t e n c e  c o u n c i l  f o r  f u r t h e r  c o n s i d e r a t i o n .

T h i s  r e q u i r e m e n t  w i l l  a p p l y  t o  a l l  r e c o m m e n d a t i o n s  of R e g i o n a l  
C o u n c i l s ,  r e g a r d l e s s  of w h e t h e r  o r  n o t  t h e  r e c o m m e n d a t i o n  is 

u n a n i m o u s .

In a d d i t i o n  t o  t h i s  p o s t - d e c i s i o n a l  d o c u m e n t ,  t h e  n e c e s s i t i e s  of 
j u d i c i a l  r e v i e w  w i l l  r e q u i r e  t h a t  t h e  B o a r d  c r e a t e  a n  a d e q u a t e

c . f . A S  3 8 . 0 4 . 9 1 0 ( 1 1 ) .
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a d m i n i s t r a t i v e  r e c o r d  a t  t h e  t i m e  o f  i t s  d e l i b e r a t i o n s  t h a t  
d e m o n s t r a t e s  it h a s  g i v e n  c a r e f u l  c o n s i d e r a t i o n  t o  t h e  R e g i o n a l  
C o u n c i l ' s  r e c o m m e n d a t i o n ,  a n d  c o n s i d e r e d  a l l  o f  t h e  s u p p o r t i n g  
f a c t u a l  m a t e r i a l  a d d u c e d  b y  t h e  R e g i o n a l  C o u n c i l s .

C. C o n c l u s i o n :  t h e  i m p a c t  o f  t h e  " d e f e r e n c e "  s t a n d a r d
c o n t a i n e d  in G o v e r n o r  K n o w l e s '  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  
w i l l  p r i m a r i l y  b e  t o  i n c r e a s e  p u b l i c  p a r t i c i p a t i o n  in t h e  
f i s h  a n d  g a m e  r e g u l a t o r y  p r o c e s s  a n d  i n c r e a s e  A D F & G ' s  
w o r k l o a d  ( p r o v i d i n g  t h e  C o u n c i l s  w i t h  s t a f f  s u p p o r t  a n d  
p r o v i d i n g  t h e  B o a r d s  w i t h  s t a f f  s u p p o r t ) .

It s e e m s  b e y o n d  d o u b t  t h a t  t h e  n e w  R e g i o n a l  C o u n c i l  s y s t e m  w i l l  
a l l o w  f o r  i n c r e a s e d  p u b l i c  p a r t i c i p a t i o n  i n  t h e  f i s h  a n d  g a m e  
r e g u l a t o r y  p r o c e s s .  W h e t h e r  o r  n o t  t h i s  w i l l  b e  q u a l i t a t i v e l y  
s u p e r i o r  to  t h e  c u r r e n t  s y s tem, o r  b e  c o s t - e f f e c t i v e ,  is i m p o s s i b l e  
t o  p r e d i c t .

S i m i l a r l y ,  it is n o t  p o s s i b l e  a t  t h i s  t i m e  t o  p r e d i c t  w h e t h e r  t h e  
a d m i n i s t r a t i v e  b u r d e n s  o f  a d e q u a t e l y  r e s p o n d i n g  t o  r e c o m m e n d a t i o n s  
f r o m  six, s e p a r a t e  R e g i o n a l  C o u n c i l s  w i l l  e v e n t u a l l y  o v e r w h e l m  t h e  
B o a r d s  w i t h  a n  e x c e s s  o f  w o r k  t h a t  r e q u i r e s  f u n d a m e n t a l  c h a n g e s  t o  
A l a s k a ' s  s y s t e m  o f  r e g u l a t o r y  B o a r d s .

U n d e r  G o v e r n o r  K n o w l e s '  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) ,  t h e  B o a r d s  a r e  
o b l i g a t e d  t o  " c o n s i d e r "  t h e  r e p o r t s  a n d  r e c o m m e n d a t i o n s  o f  t h e  
R e g i o n a l  S u b s i s t e n c e  C o u n c i l s .  N o  d e f e r e n c e  is r e q u i r e d  f o r  t h e  
C o u n c i l s '  r e p o r t s .  O n l y  r e c o m m e n d a t i o n s  a r e  a c c o r d e d  d e f e r e n c e .

I n  m y  o p i n i o n ,  it is p r i m a r i l y  w h e n  a R e g i o n a l  C o u n c i l ' s  
r e c o m m e n d a t i o n s  a r e  u n a n i m o u s  t h a t  a B o a r d  w i l l  n e e d  t o  s h o w  a 
m e a n i n g f u l  m e a s u r e  o f  " d e f e r e n c e "  t o  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n .  I n  t h o s e  i n s t a n c e s ,  t h e  B o a r d  w i l l  h a v e  t o  c r e a t e  
a d e f e n s i b l e  a d m i n i s t r a t i v e  r e c o r d  d u r i n g  its d e l i b e r a t i o n s .  
A f t e r w a r d s ,  t h e  B o a r d  a n d  s t a f f  w i l l  n e e d  to  c a r e f u l l y  c r a f t  a 
w r i t t e n  d e c i s i o n a l  d o c u m e n t  t h a t  r a t i o n a l l y  e x p l a i n s  t h e  B o a r d ' s  
a c t i o n s  i n  a m a n n e r  t h a t  w i l l  m e e t  f e d e r a l  j u d i c i a l  a p p r o v a l .

T h e  s t a t e w i d e  B o a r d s  r e t a i n  fu l l  r e g u l a t o r y  a u t h o r i t y .  T h e  r e a s o n s  
e n u m e r a t e d  in t h e  t h i r d  s e n t e n c e  o f  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  a n d  
w h i c h  w i l l  s u f f i c e  f o r  a B o a r d  t o  r e j e c t  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n  a r e  v e r y  s i m i l a r  t o  t h e  r e a s o n s  w h i c h  t h e  t w o  B o a r d s  
p r e s e n t l y  a d d u c e  w h e n  t h e y  r e j e c t  a r e c o m m e n d a t i o n  o f  a L o c a l  
A d v i s o r y  C o m m i t t e e .

T h e  m a i n  i m p a c t  o f  t h e  " d e f e r e n c e "  r e q u i r e m e n t  a p p e a r s  t o  b e  t h a t
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i t  c a n  s -rve as a s u b j e c t  of  l i t i g a t i o n . 30 In  o r d e r  t o  p r e - e m p t  
m o s t  let il c h a l l e n g e s ,  t h e  B o a r d s  w i l l  n e e d  t o  s p e n d  a g r e a t  d e a l  
o f  t i m e  c r a f t i n g  p o s t - d e c i s i o n a l  d o c u m e n t s  e x p l a i n i n g  t h e i r  
a c t i o n s .

T h e  B o a r d s '  p o s t - d e c i s i o n a l  d o c u m e n t s  m u s t  b e  d r a f t e d  w i t h  t h e  
k n o w l e d g e  t h a t  t h e y  m a y  b e  s u b j e c t e d  to  j u d i c i a l  r e v i e w  u n d e r  t h e  
b r o a d  r u b r i c  o f  " a r b i t r a r y  a n d  c a p r i c i o u s "  r e v i e w ,  w h i c h ,  as a 
p r a c t i c a l  m a t t e r ,  g e n e r a l l y  w i l l  m e a n  t h e  b r o a d  c o n c e p t  o f  
" r e a s o n a b l e n e s s . "

D. T h e  d e f e r e n c e  r e q u i r e m e n t  o f  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( 1 )

T h i s  s h o r t  p r o v i s i o n  p r o v i d e s :

(I) A  r e g i o n a l  s u b s i s t e n c e  c o u n c i l  s h a l l  g i v e  d e f e r e n c e  to 
p r o p o s a l s  f r o m  l o c a l  g o v e r n m e n t s ,  t r i b a l  c o u n c i l s ,  a n d  l o c a l  
a d v i s o r y  c o m m i t t e e s ,  w h i c h  i d e n t i f y  l o c a l  s u b s i s t e n c e  n e e d s  
a n d  u ses, t h e  m e t h o d s ,  m e a n s ,  s e a s o n s ,  a n d  o t h e r  i s s u e s  
r e l a t e d  t o  l o c a l  s u b s i s t e n c e  m a n a g e m e n t . 31

A t  t h e  o u t s e t ,  w e  r e i t e r a t e  t h e  v a g u e n e s s  of t h e  c o n c e p t  of 
" d e f e r e n c e . "  W e  note, a d d i t i o n a l l y ,  t h a t  w h e n  t h e  w o r d  " d e f e r e n c e "  
s t a n d s  a l o n e ,  u n m o d i f i e d  b y  a d j e c t i v e s ,  it g e n e r a l l y  d e n o t e s  a 
r e l a t i v e l y  l o w  l e v e l  o f  d e f e r e n c e  is n e c e s s a r y  f o r  c o m p l i a n c e .

A s  a p r a c t i c a l  m a t t e r ,  i t  is h a r d  t o  i m a g i n e  t h i s  p r o v i s i o n  b e i n g  
p r o v o c a t i v e  o f  l i t i g a t i o n .  T h e  p r i n c i p a l  p a r t i e s  c o m p r i s i n g  
R e g i o n a l  C o u n c i l s  w i l l  b e  t h e  s a m e  p a r t i e s  to  w h o m  t h i s  p r o p o s e d  
s t a t u t e  a c c o r d s  d e f e r e n c e .

M e m b e r s  o f  t h e  g e n e r a l  p u b l i c  w h o  a r e  u n a f f i l i a t e d  w i t h  t h e  
f o r e g o i n g  e n t i t i e s ,  a n d  r e p r e s e n t a t i v e s  of g o v e r n m e n t  a g e n c i e s ,  
w i l l  n o t  b e  e n t i t l e d  t o  d e f e r e n c e  b e f o r e  t h e  R e g i o n a l  C o u n c i l s .

M y  o p i n i o n  is t h a t  A S  1 6 . 0 5 . 2 6 1 ( 1 )  's a t o o t h l e s s  a n d  i n s i g n i f i c a n t  
p r o v i s i o n .

30 It is b e y o n d  t h e  s c o p e  o f  t h i s  m e m o  t o  a s s e s s  how, in 
l i g h t  of  t h e  p r e s e n c e  o n  t h e  R e g i o n a l  C o u n c i l s  o f  t r i b a l  
n o m i n e e s ,  t h e  d e f e r e n c e  r e q u i r e m e n t  m a y  a f f e c t  t h e  i s s u e  of 
t r i b a l  s o v e r e i g n t y  in A l a s k a .

31 It is b e y o n d  t h e  s c o p e  of t h i s  m e m o  t o  c o n s i d e r  t h e  
i m p a c t  o n  t r i b a l  s o v e r e i g n t y  in A l a s k a  of t h i s  p r o p o s a l .  It 
s h o u l d  s u f f i c e  t o  n o t e  t h a t  it i n v o l v e s  g o v e r n m e n t a l  
r e c o g n i t i o n  o f  s o m e  r o l e  f o r  t r i b a l  g o v e r n m e n t s  in t h e  fi s h  
a n d  g a m e  r e g u l a t o r y  p r o c e s s .
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PLAIN ENGLISH SUMMARY

1. F E D E R A L  J U D I C I A L  R E V I E W  O F  T H E  D E C I S I O N S  O F  A D M I N I S T R A T I V E  
A G E N C I E S  I N V O L V E S  I M M E N S E  D I S C R E T I O N  O N  T H E  P A R T  O F  T H E  
I N D I V I D U A L  R E V I E W I N G  J U D G E . 32

2. T H E  S C O P E  O F  J U D I C I A L  R E V I E W  O F  T H E  A C T I O N S  O F  F E D E R A L  
A G E N C I E S  IS S O  BR O A D ,  A N D  T H E  M E A S U R E  O F  J U D I C I A L  D I S C R E T I O N  
I N  R E V I E W I N G  T H O S E  D E C I S I O N S  IS S O  GRE A T ,  T H A T  I T  IS O F  L I T T L E  
I M P O R T A N C E  (AND A L S O  P R O B A B L Y  U N E N F O R C E A B L E )  F O R  A N I L C A  § 807 
T O  D E C L A R E  T H A T  S T A T E  A N D  F E D E R A L  A G E N C Y  D E C I S I O N S  S H A L L  B E  
G I V E N  E Q U A L  D E F E R E N C E .  I T  IS L I K E L Y  T H A T  C O U R T S  W I L L  C O N T I N U E  
T O  A C C O R D  W H A T E V E R  M E A S U R E  O F  D E F E R E N C E  T H E  J U D G E S ,  I N  T H E I R  
R E S P E C T I V E  W I S D O M ,  D E E M  A P P R O P R I A T E .

3. R E G A R D L E S S  O F  T H E  S T A T U T O R Y  S T A N D A R D  O F  R E V I E W ,  A N  A G E N C Y  M A Y  
S E E K  T O  D I S G U I S E  A N  A C T I O N  T H A T  IS B A S E D  O N  I M P R O P E R  M O T I V E S .  
T H E  A G E N C Y  C A N  1) R E L Y  O N  P L A U S I B L E  R E A S O N S  T H A T  D I F F E R  F R O M  
I T S  A C T U A L ,  U N S T A T E D  M O T I V E S ;  2) D I S T O R T  I T S  F A C T  F I N D I N G  
P R O C E S S  T O  A C H I E V E  R E S U L T S  IN  A C C O R D  W I T H  I T S  U N S T A T E D ,  R E A L  
M O T I V E S ;  O R  3) E N G A G E  IN  S E L E C T I V E  I N S P E C T I O N ,  I N V E S T I G A T I O N ,  
A N D  E N F O R C E M E N T . 33

4. W H E N  T H E  S C O P E  A N D  E F F E C T  O F  A  S T A T U T O R Y  L I M I T  O N  J U D I C I A L  
R E V I E W  IS A M B I G U O U S ,  C O U R T S  T Y P I C A L L Y  S T R A I N  T O  N A R R O W L Y  
I N T E R P R E T  T H E  L I M I T  O N  T H E  S C O P E  O F  R E V I E W . 34 T H E  P R O P O S E D  
A M E N D M E N T  T O  A N I L C A  § 807 D O E S  N O T  A P P E A R  T O  S E T  U P  A N Y  
G E N U I N E  B A R R I E R  T O  P E N E T R A T I N G  F E D E R A L  C O U R T  R E V I E W  O F  S T A T E  
A G E N C Y  A C T I O N S  I M P L E M E N T I N G  A N I L C A .

32 T h e  f o r e m o s t  t r e a t i s e  on a d m i n i s t r a t i v e  l a w  n o t e s  t h a t  
j u d i c i a l  r e v i e w  can, in i t s elf, b e  a s o u r c e  o f  e x c e s s i v e  
d i s c r e t i o n .

" . . . t o  t h e  e x t e n t  t h a t  a d m i n i s t r a t i v e  l a w  d o c t r i n e s  h a v e  
t h e  e f f e c t  o f  c o n f e r r i n g  o n  r e v i e w i n g  c o u r t s  d i s c r e t i o n  
t o  r e s o l v e  i d e n t i c a l  c a s e s  in d i f f e r e n t  w a y s ,  t h e  p r o b l e m  
o f  d i s c r e t i o n  is s i m p l y  t r a n s f e r r e d  f r o m  a g e n c y  h e a d s  to  
j u d g e s . "

K.C. Davis, P i e r c e .  A d m i n i s t r a t i v e  L a w  T r e a t i s e . § 17.3, p. 
10 6  (3rd ed. 1994).

33 SEE: Davis, P i e r c e .  A d m i n i s t r a t i v e  L a w  T r e a t i s e . §17.2,
p. 1 0 5  (3rd ed. 1994).

34 SEE: A d a m o  W r e c k i n g  Co. v  U n i t e d  S t a t e s . 434 U.S. 275
(1978); B o w e n  v  M i c h i g a n  A c a d e m y  of  F a m i l y  P h y s i c i a n s . 476 
U. S .  667 (1986).
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OUTLINE

GOVERNOR HICKEL’S SUBSISTENCE COUNCIL’S PROPOSAL

2/2/98

A. Definition of subsistence - altered to emphasize "taking and uses of
fish and game by a resident in a subsistence use area...”

B. Subsistence limited to qualified users.

C. Qualification based on point system applied across the state with three
different levels of presumption. The seven criteria are:

1. The quantity of fish and game consumed by the person in the 
preceding 12 months, with a mandatory minimum of 125 pounds.

2. The number of species and groups of species of fish and game 
from the subsistence use area consumed by the person in the 
preceding 12 months, with a mandatory minimum set by the boards by 
region.

3. The number of days in the preceding 12 months that the person 
engaged in taking fish or game in the subsistence use area or spent 
processing that fish or game, with a mandatory minimum of 30 days.

4. The number of months in the preceding 12 months in which the 
applicant engaged in taking fish or game in the subsistence use area, 
with a mandatory minimum of four months.

5. The number of week, in the preceding 12 months, during which the 
taking or processing of fish and game was the applicant’s principal 
work effort, to a maximum of 26 weeks.

6. The number of households, other than the person’s household, 
with which the person shared or received fish and game in the 
preceding 12 months, with a maximum of 10 households.

7. Whether the person’s taking of fish and game occurred solely in 
the subsistence use area for which they are qualifying.



D. Communities and areas of state classified into three groups:

Group 1 - Areas where population of each community is less than 2,500 and 
subsistence is a principal characteristic of the economy, culture, and way of life. 
A person is presumed to meet the subsistence eligibility standard.

Group 2 - Consists of communities where the population is 2,500 to 7,000 and 
subsistence is a principal characteristic of the economy, culture, and way of life. 
A person is rebuttably presumed to meet the eligibility standard upon signing an 
affidavit.

Group 3 -  Consists of communities or urban areas where the population is 7,000 
or greater or communities where dependence upon subsistence is not a principal 
characteristic of the economy, culture, and way of life.

E. Provides 13 criteria for determining whether dependence on subsistence is a 
principal characteristic of the economy, culture and way of life of an area or community.

F. Retains tiered system and may require elimination of "proximity to resource" 
criterion.

G. Constitutional Amendment requirements unclear.

H. Emphasis on providing reasonable opportunity for subsistence

I. Defines “customary and traditional", "customary trade", "reasonable opportunity" 
and “sustained yield.”

2
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Voice of The Times
Murkowski: Legislature must act this year

Following is an excerpt of Sen. Frank 
Murkowski’s addr ^  before the Alaska 
State Legislature on Jan. 22.
By SEN. FRANK MURKOWSKI 

The challenge for the Legislature is to 
come to a resolution on subsistence be­
fore the moratorium on the federal gov­
ernment’s take-over of our fisheries ends.

The federal government is already 
managing game on federal lands in Alas­
ka and they intend to control our fish­
eries — and more — byyear-end.

This Legislature has the opportunity 
to provide me with recommendations on 
amendments to ANILCA.

As chairman of the Energy and Natu­
ral Resources Committee, my intention, 
after Alaska lawmakers complete their 
work and make their recommendations, 
is to conduct hearings and to legislate

•••

: ' t

I

any additional changes to ANILC/L
However, a  full repeal of Title 8 is po­

litically unrealistic, because it would face 
a certain presidential 
veto. The Legislature 
has a decision to 
make if we are going 
to avoid the federal 
takeover of our fish 
and return manage­
ment of our game to 
our state.

We all have a fun­
damental responsibil- , ,  , . .
ity to the people of M u rk o w sk i 
Alaska. The time to act is now! Do not, 
Do not — by your failure to act — allow 
Secretary Bruce Babbitt on Dec. 1 to take 
control of our fish and game. We fought 
hard to become a state. Do not, by your 
inaction, turn the dock back 40 years to 
territorial days.

Indian Country
Last month, the Supreme Court heard 

the state’s appeal of the Venetie decision. 
What is at stake is whether tribal gov­
ernments will replace the authority of 
the state on over 40 million acres of Na­
tive lands. If the lower court decision is 
not reversed, what will follow is a resur­
gence of the authority of the BIA and oth­
er federal agendes that will become inti­
mately involved in the lives of Alaskans.

How this is resolved is fundamental to 
our future.

While we wait for the court's decision, 
we need to act on the needs of rural 
Alaskans. Clean water, safe sanitation, 
education and economic opportunities, 
health care, law enforcement — all are in 
need of vast improvement Residents of

I LOST T H E  W A R . NOvaJ,
1 P IC T  A TE W HAT 1  WILL 
ALLOW AtAO K c T  A L L ovJ 

THE V iC T o R S  T o  E>0.
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Upper and Lower Kalskag are entitled to 
the same life opportunities as residents 
of Anchorage or Juneau.

You know th a t a s ta te  is only as 
strong as its communities, and the best 
way to make Alaska’s rural communities 
stronger is to increase the amount of con­
trol local residents have over the deci­
sions that affect their lives. We need to 
empower village Alaska with more self- 
determination — morally, legally, and 
economically.

Whether it be greater local powers to 
handle misdemeanor ofTenses, setting ed­
ucational curriculum, control of aJcohcl. 
or encouraging job training and economic 
development, a workable government 
structure must be set in place in rural 
Alaska with emphasis on real jobs that 
use the latest technology for resource de­
velopment in their areas.

Also, we must hold the secretary of In­
terior accountable for his trust responsi­
bility for the welfare of Alaska Natives. 
This secretary has an on-going conflict 
between his desire to appease environ­
mentalists and his responsibility to en­
hance the welfare of Alaska Natives 
through the development and preserva­
tion of their lands.

This has been evident in the secre­
ta ry ’s aggressive attem pts to use the 
Exxon-Valdez oil spill fund to acquire 
Native-owned lands and put them under 
the control of his department. Already, 
more than $380 million of the available 
$900 million has been committed to buy 
up to 750,000 acres of Alaska land — 
more land than the entire state of Rhode 
Island!

Future generations of Alaska Natives

have lost their land heritage as a result 
of these sales with no guarantee that 
they will benefit from these cash pay­
ments in the future.

Alaska resources a t crossroads
Today, I see our Alaska economy in a 

state of transition — a transition that 
blends our gift of abundant natural re­
sources with the skills, discipline, and 
scientific capabilities of our hard-working 
people.

Soon we will be dedicating the new in­
ternational Arctic Research Center at the 
University of Alaska, a partnership with 
the government of Japan, that will study 
the planet and our global environment as 
never before.

We’re building a spaceport in Kodiak 
that could become the Cape Canaveral of 
the North for commercial satellites. We 
have built air cargo transhipment points 
in Anchorage and Fairbanks that are the 
gateways between Europe, the Orient 
and North America.

These are new and exciting opportuni­
ties for our future. But Alaska cannot ig­
nore its traditional base for economic de­
velopment — energy, mining, timber, 
fishing and our growing tourism indus­
try. Our great strength is the develop­
ment of our abundant natural resources.

And in Alaska we have shown that 
with the application of science and ad­
vanced technology, we can do it right — 
preserving and protecting our natural 
ixiunty for our children and future gener­
ations. 1 have the greatest fiiith that the 
people of Alaska can meet any challenge 
and overcome what others may think are 
near-impossible obstacles.

I share with you a vision of Alaska 
where every child can grow and prosper 
without the fear of abuse, neglect or the 
scourge of drugs, alcoiiol and tobacco. 
Where a mother does not fear for her 
child’s health because she lacks proper 
sanitation, safe drinking water, or health 
coverage.

• An Alaska, where every citizen has 
the opportunity for a fu-st-class education 
that enables every Alaskan to get a good 
job and build a family. Alaskans must 
come first. “Local hire” is the watchword.

• An Alaska where Alaskans make 
decisions for themselves; not let far away 
bureaucrats dictate our lifestyles.

You in the Legislature know the is­
sues that you must address this year. I 
know you will put aside your differences 
and 'provide the leadership  th a t all 
Alaskans expect ofvnu.
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AMENDMENT TO BE OFFERED BY SENATOR STEVENS TO H.R. 2107

VIZ: Insert at the appropriate place in the' bill:

TITLE -SUBSISTENCE HUNTING AND FISHING IN ALASKA

SEC. 01. MORATORIUM ON FEDERAL MANAGEMENT.

None of the funds made available to the Department of the Interior or the 

Department of Agriculture by this or any other Act hereafter enacted may be used prior 

to December 1,1998 to issue or implement final regulations, rules, or policies pursuant 

to Title VIII of the Alaska National Interest Lands Conservation Act to assert jurisdiction, 

management, or control over the navigable waters transferred to the State of Alaska 

pursuant to the Submerged Lands Act of 1953 or the Alaska Statehood Act of 1959.

SEC. 02. AMENDMENTS TO ALASKA NATIONAL INTEREST LANDS

CONSERVATION ACT.

(a) AMENDMENT OF A N ILC A .-Except as otherwise expressly provided, 

whenever in this section an amendment or repeal is expressed in terms of an 

amendment to. or repeal of. a section or other provision, the reference shall be 

considered to be made to a section or other provision of the Alaska National Interest 

Lands Conservation Act (16 U .S .C , 3101 et seq.).

(b) D EFIN ITIO N S.-Section. 102(2) (16 U .S .C . 3102(2)) is amended to read as 

follows:

u(2) The term 'Federal land’ means lands the title to which is in the United 

States after December 2,1980. 'Federal land’ does not include lands the title to 

which is in the State, a Native Corporation, or other private ownership.".
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(c) F IN D IN G S.-Se ctio n  801 (16 U .S .C . 3111) is am ended-

(1) by inserting “(a)" immediately before “The Congress finds and 

declares"; and

(2) by inserting at the end the following new subsection:

“(b) The Congress finds and declares further that—

“(1) subsequent to the enactment of this Act in 1980, the subsistence law 

of the State of Alaska (AS 16.05) accomplished the goals of Congress and 

requirements of this Act in providing subsistence use opportunities for rural 

residents of Alaska, both Native and non-Native;

"(2) the Alaska subsistence law was challenged in Alaska courts, and the 

rural preference requirement in the law was found in 1989 by the Alaska 

Supreme Court in McDowell v. State o f Alaska (785 P.2d 1,1989) to violate the 

Alaska Constitution;

"(3) since that time, repeated attempts to restore the validity of the State 

law through an amendment to the Alaska Constitution have failed, and the 

peopje_of Alaska have not been given the opportunity to vote on such an 

amendment;

“(4) in accordance”wlth title VIII of this'Act, the Secretary of the Interior is 

required to manage fish and wildlife for subsistence uses on all public lands in 

Alaska because of the failure of State law to provide a rural preference;

"(5) the Ninth Circuit Court of Appeals determined in 1995 in State of 

Alaska v. Babbitt (73 F.3d 698) that the subsistence priority required on public 

lands under section 804 of this Act applies to navigable waters in which the 

United States has reserved water rights as identified by the Secretary of the 

Interior;

"(6) management of fish and wildlife resources by State governments has
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proven successful In all 50 states, including Alaska, and the State of Alaska 

should have the opportunity to continue to manage such resources on all lands, 

including public lands, in Alaska in accordance with this Act, as amended; and

“(7) it is necessary to amend portions of this Act to restore the original 

intent of Congress to protect and provide for the continued opportunity for 

subsistence(uses]on public land^ for Native and non-Native rural residents 

through the management of the State of Alaska.".

(d) T IT L E  VIII D EFIN ITIO N S.-Section 803 (16 U .S .C . 3113) is am ended-

(1) by striking “and" at the end of paragraph (1);

(2) by striking the period and inserting a semicolon at the end of 

paragraph (2); and

(3) by inserting at the end the following new paragraphs:

"(3) 'customary and traditional uses' means the noncommercial, long-term, 

and consistent taking of, use of, or reliance upon fish and wildlife in a specific 

area and the patterns and practices of taking or use of that fish and wildlife that 

have been established over a reasonable period of time, taking into 

consideration the availability of the fish and wildlife;

“(4) 'customary traced means, except for money sales of furs and 

furbearers, the limited noncommercial exchange for money of fish and wildlife or 

their parts in minimal quantities; and

“(5) 'rural Alaska resident’ means a resident of a rural community or area. 

A 'rural community or area' means a community or area substantially dependent 

on fish and wildlife for nutritional and other subsistence uses.".

(e) P R E F E R E N C E  FO R S U B S IS T E N C E  U S E S .-S e c tio n  804 (16 U .S .C . 3114) 

is am ended-

(1) by inserting “(a)" immediately before the first sentence; and
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(2) by inserting at the end the following new subsection;

"(b) The priority granted by this section is for a reasonable opportunity to take 

fish and wildlife. For the purposes of this subsection, the teiTn 'reasonable opportunity1 

means an opportunity, consistent with customary and traditional uses (as defined in 

section 803(3)), to participate in a subsistence hunt or fishery with a reasonable 

expectation of su ccess, and does not mean a guarantee that fish and wildlife will be 

taken.".

(f) LOCAL AND REGIO NAL PA RTICIPA TIO N .-Section  805 (16 U .S.C . 3115) is 

am ended-

(1) in subsection (a) by striking "one year after the date of enactment of 

this Act,"; and

(2) by amending subsection (d) to read as follows:

^ (d )7 lj;Upon certification by the Secretary that the State has enacted and

implemented laws of general applicability which are consistent with, and which provide 

for the definition, preference, and participation specified in sections 803, 804, and 805, 

the Secretary shall not implement subsections (a), (b), and (c) of this section, and the 

State may immediately assum e management for the taking offish and wildlife on the 

public lands for subsistence usee pursuant to this title. Upon assumption of such 

management by the State, the Secretary shall not implement subsections (a), (b), and

(c) of this section unless a court of competent jurisdiction determines that such laws 

have been repealed, modified, or implemented in way that is inconsistent with, or does 

not provide for, the definition, preference, and participation specified in sections 803, 

804, and 805, or that the State has failed to cure any such inconsistency after such 

determination. The State laws shall otherwise supersede such sections insofar as such 

sections govern State responsibility pursuant to this title for the taking offish and 

wildlife on the public lands for subsistence uses. The Secretary may bring a judicial



action to enforce this subsection.

U(2)(A) Laws establishing a system of local advisory committees and regional 

advisory councils consistent with section 805 shall provide that the State rulemaking 

authority shall consider the advice and recommendations of the regional councils 

concerning the taking offish and wildlife populations on public lands within their 

respective regions for subsistence uses. The regional councils may present 

recommendations, and the evidence upon which such recommendations are based, to 

the State rulemaking authority during the course of the administrative proceedings of 

such authority. The State rulemaking authority may choose not to follow any 

recommendation which it determines is not supported by substantial evidence 

presented during the course of its administrative proceedings, violates recognized 

principles offish and wildlife conservation or would be detrimental to the satisfaction of 

rural subsistence needs. If a recommendation is not adopted by the State rulemaking 

authority, such authority shall set forth the factual basis and the reasons for its decision.

(XB^The members of each regional advisory council established under this 

subsection shall be appointed by the Governor of Alaska. Each council shall have ten 

members, tour of whom shall be selected from nominees who reside in the region 

submitted by tribal councils in the7 rag ion, and six of whom shall be selected from 

nominees submitted by local governments and local advisory committees. Three of 

these six shall be subsistence(ysere}vho reside in the subsistence resource region and 

three shall be sport or commercial users who may be residents of any subsistence 

resource region. Regional council members shall have staggered terms of three years 

in length, with no limit on the number of terms a member may serve, A quorum shall be 

a majority of the members of the council/.

(g) JUDICIAL E N FO R C E M E N T.-Sectio n  807 (16 U .S .C . 3117) is amended by 

inserting the following as subsection (b):
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"(b) State agency actions may be declared invalid by the court only if they are 

arbitrary, capricious, or an abuse of discretion, or otherwise not in accordance with law. 

When reviewing any action within the specialized knowledge of a State agency, the
r

court shall give the decision of the State agency the sam e deference it would give the 

same decision of a comparable federal agency.",

(h) REG U LA TIO N S.-Section 814 (16 U .S .C . 3124) is am ended-

(1) by inserting ", and the State at any time the State has complied with 

section 805(d)" after "Secretary"; and

(2) by adding at the end the following new sentence: "During any time that 

the State has complied with section 805(d), the Secretary shall not make or 

enforce regulations implementing sections 805(a), (b), or (c).’\

(i) LIMITATIONS, SAVIN GS C L A U S E S .-S e c tio n  815 (16 U .S .C . 3125) is 

am ended-

(1) by striking “or" at the end of paragraph (3);

(2) by striking the period at the end of paragraph (4) and inserting in lieu 

thereof a semicolon and "or"; and

(3) by inserting at the end the following new paragraph: 

prohibiting the' Secretary or the State from entering into

co-management agreements with Native organizations or other local or regional 

entities when either is managing fish and wildlife on public lands in Alaska for 

subsistence uses.".

SEC. _03. SAVINGS CLAUSE.

No provision of this title, amendment made by this title, or exercise of authority 

pursuant to this title may be construed to validate, invalidate, or in any way affect-

(1) any assertion that a Native organization (including a federally 

recognized tribe, traditional Native council, or Native council organized pursuant
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to the Act of June 18,1934 (25 U .S .C . 461 etseq .), as amended) has or does 

not have governmental authority over lands (including management of, or 

regulation of the taking of, fish and wildlife) or persons within the boundaries of 

the State of Alaska;

(2) any assertion that Indian country, as defined in section 1151 of title 18, 

United States Code, exists or does not exist within the boundaries of the State of 

Alaska;

(3) any assertion that the Alaska National Interest Lands Conservation 

Act, as amended, (16 U .S .C . 3101 et seq.) is or is not Indian law; or

(4) the authority of the Secretary of the Interior under section 1314(c) of 

the Alaskan National Interest Lands Conservation Act (16 U .S.C . 3202(c)).

SEC. _04. EFFECTIVE DATE.

Unless and until laws are adopted in the State of Alaska which provide for the 

definition, preference, and participation specified in sections 803, 804, and 805 of the 

Alaska National Interest Lands Conservation Act (16 U .S .C . 3111 et seq.), the 

amendments made by section _02 of this title shall be effective only for the purposes of 

determining whether the State's laws provide for such definition, preference, and 

participation. The Secretary shall certify before December 1,1998 if such laws have 

been adopted in the State of Alaska. Section _02 shall be repealed on such date if 

such laws have not been adopted.

O
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STFVF.NS AMENDMENTS TO ANILCA UNDER H.R. 2107

Sec 02 Definitions

Definition of "Federal Lands": Simply repeats the definition of federal lands found 
elsewhere in ANILCA. Does nothing to address the problems raised in Katie John. Does 
nothing to arTfect Interior's asserted powers of extraterritorial expansion onto state and 
private lands where necessary to regulate subsistence priority on federal lands.

Findings

(4): This section codifies and presumably validates an issue strenuously opposed by the 
State Legislature, mainly that the Department of Interior is legally authorized to manage fish 
and wildlife for subsistence purposes on federal lands in Alaska. In the Babbit litigation 
and elsewhere, the State has vigorously opposed the Secretary's legal authority to manage 
fish and wildlife in Alaska. Yet here the statutory amendment runs the substantial risk of 
further foreclosing the argument for the State, and consequently strengthening Interior's 
position. This provision is a further expansion of Title VIII completely unnecessary to 
tichieve Congress' purposes.

(5): This section codifies as a Congressional finding the Ninth Circuits determination that 
public land includes navigable waters for purposes of federal management. Again, it is 
unnecessary and runs the risk of weakening the State's ability to challenge this assertion in 
subsequent litigation.

(d) Title VIII Dcfinitions-Sec. 803

(3) "Customary and Traditional Uses" uses word "or" instead of original Task Force 
suggestion and current State law of "and" in Line Ifi. This significantly broadens the 
current definition beyond what is necessary to achive the Conereassional purposes 
asserted.

(f) Local and Regional Participation-Sec. 805

(d )(l): Note that State will be out of compliance :f a conn of competent jurisdiction 
determines that the Slate has implemented subsections (a), (b), and ;c» in a way 
inconsistent with See.'s 803, 804, and .805. Federal courts will make that determination, 
and there is no language setting any standard whatever for the court s determination that the 
State's implementation is inconsistent, (i.e. Could have stated that conn must determine 
that State has "substantially failed" to implement provisions, or some similar language.)

(2)(B): Nominees for Regional Advisory Councils must come front Tribal Councils. This 
statutory mandate to effectively co-manage with Tribal groups threatens to invalidate the
neutrality provisions contained in S ec. .03. Tnis mandate could be construed at some
later date as an additional federal and state recognition of Tribal Councils as sovereign 
governmental entities. Thai interpretation is dangerous considering the State's current 
litigation position before the Supreme Court in Venctie. It could also no used in the future 
to bolster an argument that ANILCA is Indian legislation, and therefore should be 
construed differently when an issue is in doubt.
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(g) Judicial Enforcement--Sec. 807

(b): Language has been added to Task Force’s proposed language regarding deference to 
State agencies by federal courts. Under this draft. State agency decisions may be 
overturned if "arbitrary, capricious, or an abuse of discretion, or otherwise nor in 
accordance with law." This phrase is ambiguous and extremely broad. It effectively 
nullifies the standard set forth immediately preceding it, and instead may permit a court of 
law to use any law, state or federal, to overrule state agency decisions. The original intent 
behind this amendment was to strengthen State agency decisions. This added language 
achieves the opposite result in weakening agency decisionmaking authority. It fails to 
reduce federal oversight in any appreciable way.

(i) Limitations, Savings Clauscs--Sec. 815

(5): Explicitly recognizes that the State and federal government may enter co-management 
agreements with Native organizations or other local entities. This is new language, not 
contemplated by the Task Force. The decision to co-tnanagc will be nude 
Administratively. Local or Native entities with co-management authority will presumably 
have full authority to set subsistence regulations both on federal lands, and under interior's 
asserted powers to do so, on state and private lands where necessary to protect subsistence 
uses on federal lands.

Note that any attempted co-management arrangement nitty fail under the Alaska 
Constitution. Once it is determined that the State has the authority to manage fish and 
game, whether under authority of Title VIII or its own Constitution, a co-management 
arrangement may constitute an improper delegation of Legislative and/or Executive 
authority, whether this section is added to ANILCA or not. A court will likely find that 
only the Legislature or Executive may manage, and that delegation of that power to local 
entities, especially those not recognized as official government subunits, is improper. The 
State would then have to amend its Constitution yet again to permit co-management with 
local entities.

Additionally, further statutory recognition of Native entities poses same threats discussed 
Supra at See 805 (2)(B).

Sec 04 Effeclive Date

Ostensibly requires that Slate pass a constitutional amendment and state statutory reforms
consistent with Title VIII before the amendments to ANILCA become effective. Sec. 02
amendments will be effecrive, however, for determining whether State lias complied with
Sec.’s 803, 804, ana 805. Note that Sec. 03 Savings C lause is not included as
effective for determining whether Stale has complied. Thus, there is no effective date for
S ec . 03. Its status is therefore unknown, as distinct from S ec. 02. It is unclear
whether this section will remain effective if the State does not comply.
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SUBSTANTIVE TASK FORCE CHANGES TO ANILCA VS. STEVF-NS CHANGES

TASK FQJRCE

S ec. Ol--M oratorium-
Not included

Sec. 801-Findings-- 
No proposed changes

SENAT.QRJSIEY.SNS

S ec. 01 -M oratorium -
Extended until December 
I, 1998

(b)(1) through (7)~ 
Rccognizes McDowell. 
Babbitt, and other historical 
events relating to subsistence 
in Alaska

Note that Sec.'s (4) and 
(5) recognize and potentially 
validate issues of major 
contention for Alaska, mainly 
the Secretary's authority to 
manage in Alaska and those 
rights over navigable waters. 
Statutory validation could 
weaken State's ability to 
successfully raise these issues 
later

Sec. 803-Defines "customary and traditional"; 
"customary trade"; und"rurai Alaska resident"

Sec. 804— Amended to grant only a "reasonable 
opportunity" to take fish or wildlife

16 U.S.C. 3102(2)-Dcfinition of "Federal 
i ‘ind"

See. 805/806-Regional Advisory Council 
provisions to match state law

Essentially the same; under 
definition of "rural", 
however, word "or" used in 
line 2. page 4 of Stevens 
version. Changed from "and-’ 
in Task Force version

Essentially ;he same

Leaves out "seLctions" which 
may pul lands selected but 
not vet conveyed under 
questionable jurisdiction

Council provisions essentially 
the same

P . 02

(d)(1) differs from Task Force



-O c -t -2 2 -O O  07: 56A P. 03

TASK FORCE

I Sec. 807-Judicial Enforcement- 
Agency decisions to be overturned 
only if "arbitrary, capricious, or 
an abuse of discretion," Designed to 
strengthen State agency decisions

I Sec. 814-Regulations—

See. S lS-Lim itations- 
No changes suggested by 
Task Force proposal.

Sec. 816-Savings C lause- 
Essentially a neutrality provision 
on sovereignty, Indian country, 
and eonstrual as Indian law

•' Linkage Section- 
As currently written, does not 
require that all amendments to 
ANILCA be passed before 
constitutional amendment goes

SENATOR STEVENS

plan in that a court of 
competent jurisdiction may 
determine that State is out of 
compliance by finding that the 
new law has not been 
implemented in a way 
consistent with Title VIII. 
Under Task Force plan, court 
must determine that State has 
"substantially failed" to 
implement operative sections. 
Under Stevens Plan, much 
easier for courts to find State 
out of compliance

Adds the term "or otherwise 
not in accordance with law." 
Means courts could use any 
law. state or fcdcrai, to 
overturn State agency 
decisions. Substantially 
weakens decisionmaking 
authority of State agencies

Essentially the same

(5) explicitly recognizes that 
nothing in this title shall 
prohibit the Secretary or the 
State from entering into co- 
management arrangements 
with Native organizations or 
other local entities

Sec. 03—Adds (4) stating this 
will not in any way affect 
the authority of the Secretary 
of Interior under section 
1314(c) of ANILCA. This 
ambiguous provision may 
invalidate proposed changes 
to Sec.'s 804, 805, 8 1 4 ,and 
others which arguably do in 
fact affect the Secretary's 
powers under ANILCA

See. 04-Effectivc D ate-
Amcndroents not efectivc 
unless and until state law is 
changed tc provide for die 
definition, preference, and



TASK. JEHB.CE SENATOR STEVENS

on the ballot participation specified in
ANILCA, except that they arc 
cfTecdve for determining 
whether State has complied

Note that S ec . 03 Savings
Clause is not included as 
effective for determining 
whether State has complied. 
Thus, there is no effective
date for S ec. 03. It is
unclear whether that 
section will remain effective if 
the State does nor comply
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S t a t i : o r  A i . a w k a

• I  I ’ . V I i A l '

F e b r u a r y  21, 1992

T h e  Honorab le  R ic h a rd  I .  Eliason 
P r e s id e n t  of th e  S ena te  
Alaska  S ta te  L e g is la tu re  
S ta te  Capitol  
J u n e a u ,  AK 99801-1182

Dear  P r e s i d e n t  Eliason:

U n d e r  t h e  a u t h o r i t y  of  a r t .  I l l ,  s ec .  18, of  the  Alaska  C o n s t i tu t io n ,  I am 
t r a n s m i t t i n g  a bill r e l a t i n g  to s u b s i s t e n c e .

Among th e  f i f ty  s t a t e s ,  on ly  Alaska has  a s ign i f ic an t  p o r t io n  of i t s  popula tion  
who, in l a rg e  p a r t ,  live o ff  the  land .  S u b s i s t e n c e  is u n iq u e  a n d  spec ia l  to 
A laska .  B ecause  of th e  im por tance  of  s u b s i s t e n c e  to A laska ,  bo th  the  United 
S ta t e s  C o n g r e s s  an d  p a s t  Alaska  l e g i s l a tu r e s ,  have  p a s s e d  laws g iv in g  a 
p r e f e r e n c e  to s u b s i s t e n c e  o v e r  o t h e r  consum pt ive  u se s  of th e  same r e s o u r c e s .

Despite  the  g e n e r a l  a g re e m e n t  tha t  s u b s i s t e n c e  shou ld  have  a p r e f e r e n c e ,  t h e r e  
has  b e en  monumental  d i s ag ree m e n t  on how tha t  p r e t e r e n c e  sh o u ld  be 
implemented .  For  too many y e a r s ,  A laskans  on d i f f e r e n t  s ides  of the  s u b s i s t e n c e  
i s su e  h a v e  ta lked  a b o u t  e ach  o t h e r ,  b u t  n e v e r  to each  o t h e r .  T h e  e f fec t  of 
con f l ic t ing  c o u r t  op in io n s ,  fede ra l  Alaska National I n t e r e s t  Lands  C onse rva t ion  
Act m a n d a t e s ,  and  leg is la t ive  g r id lock  have  p r o d u c e d  a c r i s i s  in the  management 
of o u r  f i sh  an d  game. We have  a c u r r e n t  s i tu a t io n  where  e v e r y o n e  loses .

For the  p a s t  y e a r ,  a n  o u t s t a n d i n g  g ro u p  of c i t izens  has  been  meet ing  s tead i ly  to 
t r y  to r e so lv e  th is  p rob lem .  T h e r e  a r e  n ine  members  of the  G o v e rn o r ' s  
S u b s i s t e n c e  A d v is o ry  Counci l  an d  all of Alaska owes a d e b t  to them. The  
members  a r e :

T h e  Honorable  J a y  S.  Hammond, Por t  A lswor th
Mr. Dick B ishop ,  F a i rb a n k s
Mr. Jo h n  James B u r n s ,  F a i rbanks
Mr. Mitch Demientieff ,  Nenana
Mr. Eric F o r r e r ,  J u n e a u
Mr. Matthew lya ,  Nome
Mr. B yron  Mallott,  J u n e a u
Mr. T heo  M at thews ,  Kenai
Mr. Gene Peltola,  Bethel

T h e s e  n ine  members  r e p r e s e n t  all s ides  of the  s u b s i s t e n c e  i s su e .  While some 
members  were  nominated  by specif ic  g r o u p s ,  I a sk e d  each member to p a r t i c ip a te  
as  a n  i n d i v i d u a l .
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F e b r u a r y  21, 1992 
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The  g r o u p  h a d  a  goal t h a t  is simple to d e f in e ,  b u t  v e r y  d i f f icu l t  to ach iev e :  it  
was to f ind  th e  b e s t  poss ib le  s u b s i s t e n c e  so lu t ion  f o r  A laska .  Many o b s e r v e r s  
t h o u g h t  t h a t  was  a n  impossible  d ream ,  t h a t  th e  members  could  n e v e r  a g r e e .  
T h e r e  w e re  t imes d u r i n g  m ee t in g s ,  when t h a t  a p p e a r e d  to be  t r u e ,  b u t  the  
council  members  d id  not g ive  u p .  T o d a y  I am i n t r o d u c i n g  s u b s i s t e n c e  leg is la tion  
th a t  the  counci l  d r a f t e d .  E v e ry  p a r t  of  th is  leg is la t ion  is th e  r e s u l t  of c o n s e n s u s  
among th e  m em bers .

T he  leg is la t ion  is  not what a n y  one  member,  a n y  one  g r o u p ,  n o r  I ,  b y  myself ,  
would h a v e  d r a f t e d .  It is  legis la tion th a t  p r o t e c t s  th e  r e s o u r c e ,  the  i n t e r e s t s  of 
e v e r y  g r o u p ,  a n d  can  p a s s .  In d e s ig n i n g  th is  s t a t u t e ,  g r e a t  em phas is  ha s  been  
p laced  on  how it will a c tu a l ly  w o rk .  Ex ten s iv e  time has  b e e n  s p e n t  with the  
Alaska  D e p a r tm e n t s  of  F ish  an d  Game (ADF&G) a n d  Law.

The  leg is la t ion  is  d e s ig n e d  f o r  spec ie s  p r o te c t io n ,  to fu n c t io n  with a minimum of 
d i s r u p t i o n  fo r  u s e r s ,  fo r  ease  o f  a d m in is t ra t ion  b y  the  Board  of  F i sh e r ie s  an d  the  
Board of  Game, fo r  management  b y  th e  ADF&G, e n fo rc ea b i l i t y  b y  the  D epar tm en t  
of Public  S a f e t y ,  a n d  d e fen s ib i l i ty  in c o u r t .  T h e  leg is la t ion  will r e d u c e  the  
c o n s t a n t  b a r r a g e  of s u b s i s t e n c e  c o u r t  cases  b y  m ak ing  the  s t a t e ' s  a c t ions  more 
d e fe n s ib le ,  b u t ,  much more im p o r tan t ly ,  b y  la y in g  ou t  c le a r  gu ide l ines  f o r  the  
b o a rd s  a n d  r e d u c i n g  the  p rob lem s  which c au se d  people  to s u e .

A p a ck e t  of  materia l  d e s c r i b i n g  an d  ex p la in in g  th e  bill will be  p ro v id e d  to the  
S ena te  S e c r e t a r y  a n d  Chie f  C le rk .

I real ize  th e  l e g i s l a tu r e  has  a cons t i tu t iona l  re sp o n s ib i l i ty  to c o n s id e r  a n d ,  if 
n e c e s s a r y ,  amend  bills to make them the  b e s t  poss ib le  leg is la t ion .  N e i the r  I no r  
the counci l  make a n y  claim tha t  th is  legis lat ion is p e r f e c t ,  b u t  e v e r y  word in it 
has been  the  s u b je c t  of h o u r s  o r  d a y s  of d e b a te .  T h e  two th in g s  I a sk  of the  
l e g i s l a tu r e ,  a r e  to mainta in the goal of the  a d v i s o r y  council  by p a s s in g  the bes t  
poss ib le  p iece  of s u b s i s t e n c e  legis la tion,  and  to a c t  swif t ly  to solve the 
s u b s i s t e n c e  c r i s i s  a n d  he lp  heal Alaska .

S ince re ly ,

S/S Walter J. HIcKei
Walter J .  Hickel 
G o v e rn o r



A Brief Introduction to HB 552 and SB 443_(Subsistence)

How would the new law work?
Participation would be limited to qualified subsistence users. Qualification is 
based on a point system applied across the state with three different levels o f 
presumption. The new system would provide that communities and areas in the 
state be classified into one o f  three groups, and apply presumptions as follows:

Group 1 consists of areas where the population o f  each community in the area is 
less than 2 ,500  and where dependence upon subsistence is a principal characteristic 
of the economy, culture, and way o f life.
A person who hunts or fishes and lives in an area identified under group 1 is 
presumed to meet the subsistence eligibility standards. No permit or filing o f a 
statement affirming the person’s compliance with the standards is required.

Group 2 consists o f  communities where the population is 2 ,500 to 7,000 and 
where dependence upon subsistence is a principal characteristic o f  the economy, 
culture, and way o f  life.
A person who hunts or fishes and lives in a community identified under group 2 
is rebuttably presumed to meet the standards upon signing a statement affirming 
his or her compliance with the standards.

Group 3 consists o f  communities or urban areas where the population is 7,000 or 
greater o r communities where dependence upon subsistence is not a principal 
characteristic o f  the economy, culture, and way o f  life.
A person who lives in a community or in an area identified under group 3 may 
qualify by applying to the Department of Fish and Game and demonstrating that 
he or she meets the qualification standards.

What are the qualification standards?
Qualification will be based on a weighted point system of 7 criteria. The boards 
will adopt the point system by regulation. Qualification requires more points than 
just meeting the minimums in the first four criteria, but anyone who fails to meet 
each o f  the minimums would be disqualified. The last three criteria do not have 
minimums. The seven criteria are:
(1) the quantity o f  fish and game consumed by the person in the preceding twelve 

months, with a mandatory minimum of 125 pounds;
(2) the num ber o f species and groups o f species o f fish and game from the 
subsistence use area consumed by the person in the preceding twelve months, with 
a mandatory minimum set by the boards by region;



(3) the num ber o f  days in the preceding twelve months that the person engaged in 
taking fish o r  game in the subsistence use a rea  or spent processing that fish o r 
game, with a m andatory m inim um  of 30 days;
(4) the num ber o f  months in the preceding twelve months in w hich the applicant 
engaged in taking fish o r  gam e in the subsistence use area, with a mandatory 
minimum o f  four months;
(5) the num ber o f weeks, in the preceding twelve m onths, during which the taking 
or processing o f  fish and gam e was the applicant’s principal w ork  effort, to a 
m aximum o f  26 weeks;
(6) the num ber o f  households, o ther than the p e rso n ’s household, with which the 
person shared or received fish and game in the preceding twelve months, with a 
maximum o f  10 households; and
(7) whether the person’s taking o f  fish and gam e occurred solely in the subsistence 
use area for which they are qualifying.

As indicated above, in group 3 communities a person must fill out an application 
and score sufficient points to demonstrate his o r her eligibility; in group 2 
communities, signature o f  a statement affirm ing the person’s qualification creates 
a rebuttable presum ption that the person is qualified; and in group 1 areas, no 
paper work is required and the presum ption is that all persons who hunt or fish 
meet the minimum standards.

Where would people be able to go for subsistence hunting and fishing?
People would normally qualify for the subsistence use area in which they live, 
but could qualify for another area  by application. Subsistence use would be on 
fish stocks and animal populations that have customarily and traditionally been 
used for subsistence. This would allow qualified subsistence users to hunt and 
liifi as they have in the past. Group 3 areas would be closed to subsistence 
hunting and fishing, but urban  residents who qualify as subsistence users would 
be able to subsistence hunt and fish in portions o f  the subsistence use area in 
which they live that are not classified in group 3 and thus closed to subsistence 
taking.
What are the advantages of this approach?
It protects the resource. It does not divide villages. It protects residents o f  
regional centers from growing out o f  subsistence, and it allows the small minority 
of urban residents who are subsistence users to participate. It complies with our 
constitution. Most importantly, because this legislation has been worked out with 
the help o f  all sides, it will protect subsistence and subsistence users while 
reducing the division and political instability that has plagued this issue.
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SENATE BILL NO. ^ 4 ^

IN THE LEGISLATURE OF THE STATE O F ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

. 1 "An Act relating to the taking o f fish and game for subsistence; and prov id ing  for an

2 effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. FINDINGS, PURPOSE, AND INTENT, (a) The legislature finds that

5 (1) there are Alaskans, both Native and non-Native, who have a traditional, social, or

6  cultural relationship to and dependence upon the wild renewable resources produced by A laska's land

7 and water, the harvest and use o f  fish and game for personal and group consumption is an integral pan 1

8 of those relationships;

9 (2) although custom?, traditions, and beliefs vary, these Alaskans share ideals o f re sp e c t1

10 for nature, the importance o f using resources wisely, and the value and dignity o f a way o f life in which :

11 they use A laska’s fish and game for a substantial portion o f their sustenance: this way of life is

12 recognized as ''subsistence";

13 (3) customary and traditional uses o f A laska’s fish and game originated with Alaska

14 Natives, and have been adopted and supplemented by many non-Native Alaskans as well: these uses.
I
»
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1 among others, are culturally, socially, spiritually, and nutritionally important and provide a sense of

2 identity for many subsistence users;

3 (4) while Alaska’s fish and game are generally still plentiful, these resources are not

4 unlimited and cannot provide for every desired use, now or in the future; competition for and the level

5 of effort on these resources have required the legislature and the Board of Fisheries and Board of Game

6 to establish a preference for subsistence among the various beneficial uses of fish and game in Alaska;

7 (5) in most areas of the state, a preference for subsistence can be provided without an

. .j 8 overly burdensome intrusion upon other consumptive uses of fish and game;

• 9 (6) among persons who take fish and game, a large majority of those living in areas
1
; 10 described in AS 16.05.268(f)(1); a majority of those living in areas described in AS 16.05.268(f)(2); and
i
11 a small minority of those living in areas described in AS 16.05.268(f)(3), depend upon the subsistence

12 taking of fish and game;
I
13 (7) in determining dependence upon the subsistence taking of fish and game, the

, 14 application of different levels of presumptions based on categories is logical; does not deny any person

15 the opportunity to demonstrate dependence on subsistence use; focuses on persons who depend on

16 subsistence use; is administratively efficient; and is compatible with existing management m easures |
I

17 without needlessly interfering with other uses of fish and game resources; and

18 (8) the application of presumptions, based on areas of domicile, to facilitate <

19 determinations of a person’s qualifications as a subsistence user will maximize the state's m anagem ent i

20 efforts.
)

21 (b) It is the purpose of this Act

22 (1) to develop and maintain healthy fish stocks and game populations through ;

23 management on the sustained yield principle; ;
i
24 (2) to provide for a prefei ’nee for subsistence use over other consumptive uses o f fish

25 and game resources;

126 (3) to provide for the particip ation in the subsistence taking of fish and gam e by those
i i
27 Alaskans who actually and substantially depend upon that subsistence taking;

28 (4) to maximize the state’s management efforts by applying presumptions based on

29 subsistence characteristics of areas to reduce the need for case-by-case individual determ inations o f

30 dependence on subsistence in those areas of the state which have a high proportion of subsistence users

31 who meet the qualifications of this Act

-2*
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[ 2  (1) that subsistence uses of Alaska’s fish and game resources are given the highest

3 preference, in order to accommodate and perpetuate those uses;

I 4 (2) to clarify the statutory protection for actual, substantial dependence on fish and game

! 5 for subsistence; and '

6 (3) that this Act not result in significant reallocations of fish and game in Alaska.

, 7 * Sec. 2. AS 16.03 is amended by adding a new section to read:

8 Sec. 16.03.268. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME, (a)

I 9 The Board of Fisheries and the Board of Game shall identify the fish stocks and game

10 populations, or portions of stocks or populations, that are customarily and traditionally used fo»

II subsistence in the areas of the state identified by the boards under (f)(1) and (f)(2) of this section.
i,

, 12 The commissioner shall provide recommendations to the boards on the identifications. The

13 boards shall make identifications required under this subsection after receipt of the

14 commissioner’s recommendations.

15 (b) The appropriate board shall determine whether a portion of a stock or population

16 identified under (a) of this section can be harvested consistent with sustained yield, and

'17 (1) if the harvestable portion of the stock or population is sufficient to provide !

18 for all consumptive uses, the appropriate board
i

19 (A) shall adopt regulations that provide a reasonable opportunity to i

20 participate in the subsistence uses of those stocks or populations;
i

21 (B) shall adopt regulations that provide for other consumptive uses o f !

22 those stocks or populations, subject to preferences among beneficial uses; and

23 (Q  may adopt regulations to differentiate among consumptive uses;

24 (2) if the harvestable portion of the stock or population is sufficient to provid'*

25 for subsistence uses and some, but not all, other consumptive uses, the appropriate board

26 (A) shall adopt regulations that provide a reasonable opportunity to

; 27 participate in the subsistence uses of those stocks or population.

28 (B) may adopt regulations that provide for other consumptive use of those j

j 29 stocks or populations; and

130 (C) shall adopt regulations to differentiate among consumptive uses and

31 provide for a preference for the subsistence uses, if regulations are adopted under (B) of

! 1 (c) It is the intent of the legislature
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this paragraph;

(3) if the harvestable portion of the stock or population is sufficient to provide 

for subsistence uses, but no other consumptive uses, the appropriate board shall adopt regulations 

that eliminate other consumptive uses in order to provide a reasonable opportunity for subsistence 

uses; and

(4) if the harvestable portion of the stock or population is not sufficient to provide 

for all subsistence uses, the appropriate board

(A) shall adopt regulations eliminating all consumptive uses, other than 

subsistence uses;

(B) shall distinguish among subsistence users, through limitations based

on

(i) the customary and direct dependence on the fish stock or game 

population by the subsistence user for human consumption as a mainstay of life;

(ii) the proximity of the domicile of the subsistence user to the 

stock or population; and

(iii) the ability of the subsistence user to obtain food if subsistence 

use is restricted or r'mnared. >

i
(c) If the harvestable portion of a stock or population is insufficient to provide for both 

subsistence and other consumptive uses, the department shall analyze and prepare a plan t o ; 

facilitate the recovery o f that stock or population to allow for increased consumptive uses as soon : 

as possible. The department shall provide recommendations to the appropriate board for
i

necessary regulatory changes. If subsistence use of a stock or population has been eliminated 

to achieve sustained yield, the appropriate board shall adopt regulations to allow subsistence uses i 

when that board determines that the stock or population has recovered sufficiently to allow the J 
taking for any consumptive use, consistent with sustained yield.

(d) The subsistence use area for a stock or population is the subunit of a game j
I

management unit in which fish or game may be taken under subsistence regulations adopted I
1

under (b) of this section, together with contiguous game management subunits, unless the ; 

appropriate board identifies and delineates a subsistence use area with different boundaries for 

a particular fish stock or game population under (e) of this section.

(e) Each board shall consider subsistence use area boundaries described in (d) of this
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section. Each board shall delineate a different boundary for a particular stock or population if 

the appropriate board determines that the boundary of a subsistence use area is inconsistent with 

established patterns of taking and use of that fish stock or game population for subsistence, or 

is inconsistent with the efficiency and economy of effort, cost, and transportation inherent in the 

customary and traditional taking and use of fish and game for subsistence.

(f) The boards shall, by regulation, for the state, jointly identify and delineate areas, using 

game management units, portions of game management units, or communities, into the following 

categories:

(1) category 1, an area where the human population of each community in the 

area is less than 2,500, is not pan of an urban area, and where dependence upon subsistence i-» 

a principal characteristic of the economy, culture, and way of life of the area;

(2) category 2, an area that consists of a single community that has a human 

population of 2,500 to 6,999, is not pan of an urban area, and where dependence upon 

subsistence is a principal characteristic of the economy, culture, and way of life of the 

community;

(3) category 3, an area that

(A) is an urban area or a single community where the human population

is 7,000 or greater; or i
i

(B) is an area or community where dependence upon subsistence is not | 

a principal characteristic of the economy, culture, and way of life of the area or i 

community.

(g) In determining whether dependence upon subsistence is a principal characteristic of i 

the economy, culture, and way of life of an area under (f) of this section, the boards shall jointly 

consider the relative importance of subsistence compared to the totality of the following socio­

economic characteristics of the area:

(1) the social and economic structure;

(2) the stability of the economy;

(3) the extent and the kinds of employment for wages, including full-time, pan­

time, temporary, and seasonal employment;

(4) the amount and distribution of cash income among those domiciled in the

area;
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(5) the cost and availability of goods and services to those domiciled in the area;

(6) the variety of fish and wildlife species used by those domiciled in the area;

(7) the seasonal cycle of economic activity;

(8) the percentage of those domiciled in the area participating in hunting and 

fishing activities or using wild fish and game;

(9) the harvest levels of fish and game by those domiciled in the area;

(10) the cultural, social, and economic values associated with the taking and use 

of fish and game;

(11) the geographic locations where those domiciled in the area hunt and fish;

(12) the extent of sharing and exchange of fish and game by those domiciled in

the area;

(13) additional similar factors the boards establish in regulation to be relevant to ( 

their determinations under this subsection.

(h) Participation in a subsistence harvest in a subsistence use area is limited to persons 

who meet the requirements for qualification under (i) of this section for that subsistence use area, 

with the following presumptions and requirements:

(1) a person who is domiciled in the subsistence use area in an area id e n u fie d , 

under (f)(1) of this section, and who intends to take fish or game for subsistence purposes is 

presumed to meet the requirements for qualification under (i) of this section for that subsistence 

use area; this presumption may be rebutted only by clear and convincing evidence, and the boards 

may not require a permit or filing of a statement affirming that the person meets the requirem ents

for qualification under (i) of this section; r
i

(2) a person who is domiciled in the subsistence use area in an area idenntied j
i

under (f)(2) of this section, and who intends to take fish or game for subsistence purposes is I
I

rebuttably presumed to meet the requirements for qualification under (i) of this section for that I 

subsistence use area upon that person’s signing a statement, on a form provided by the j 

department, affirming that the person meets those requirements; the department may rebut this I 

presumption by a preponderance of the evidence that the person does not meet those qualification 

requirements;

(3) a person domiciled in an area identified under (0(3) of this section or who 

is domiciled outside of the subsistence use area is qualified to participate in a subsistence fishery
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1 or hunt in that subsistence use area only upon certification by the commissioner that the person

| 2 meets the requirements for qualification under (i) of this section.
I
i 3 (i) The boards shall jointly, by regulation, adopt procedures by which the commissioner
i

4 shall determine the qualification of a person to subsistence fish or hunt in a spc 'ific subsistence

5 use area. The commissioner shall provide recommendations to the boards on qualification

6 procedures. The boards shall jointly adopt the regulations required by this subsection after the j

7 receipt of the commissioner’s recommendations. The boards shall adopt, by regulation, a j

8 weighted point system to determine a person’s eligibility. The boards shall structure the point

9 system so that the minimum points required for qualification exceed the total points received for

10 meeting the mandatory minimum requirements in (1) - (4) of this subsection. The point system

II shall be based on the following criteria and restrictions:

12 (1) the quantity of fish and game consumed by the person in the preceding 12

13 months, with a mandatory minimum of 123 pounds consumed in that period;

14 (2) the number of species and groups of species of fish and game from the

15 subsistence area consumed by the person in the preceding 12 months, with a mandatory minimum
t

16 number of species, or groups of species, as determined jointly by the boards by regulation: the j
i

17 mandatory minimum number, and any grouping of species, may vary by geographical region of i
j

18 the state, based on the diversity of species in a region;

19 (3) the number of days in the preceding 12 months that the person engaged in the

20 taking of fish or game in the subsistence use area, or the processing of that fish or game, with

21 a mandatory minimum of 30 days in that period;
i

22 (4) the number of months in the preceding 12 months in which die person i

23 engaged in the taking of fish or game in the subsistence use area, with a mandatory minimum j

24 of four months in that period;

25 (5) the number of weeks in the preceding 12 months during which the taking or
I

26 processing of fish or game was the person’s principal work effort, with no additional |

27 consideration given beyond a maximum of 26 weeks;

28 (6) the number of households, other than the person's household, with which the |

29 person shared or from which the person received fish and game in the preceding 12 months, with

30 no additional consideration given beyond a maximum of 10 households; and

31 (7) whether the person’s taking of fish and game occurred solely in the
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(j) A person who does not meet the mandatory minimum requirements of each of (i) (1) -

(4) of this section does not meet the requirements for qualification under (i) of this section.

(k) For the purposes of (h) and (i) of this section, the taking or processing of the fish and 

game must have been legal, noncommercial, and characterized by efficiency and economy of 

effort, cost, and transportation. For the purposes of (i)(l), (2), and (6) of rhis section, the fish 

and game may not have been purchased for money. The boards shall jointly adopt regulations 

allowing a person who has been unable to meet the criteria of (h) or (i) of this section because 

of hospitalization, or military service or full-term attendance at an educational institution outside 

the relevant subsistence use area to base responses on the 12 months immediately preceding the |
I

commencement of the circumstance.
I

(1) The commissioner shall provide, by regulation, for an expedited review procedure for 

a person who is determined by the department not to meet the qualifications as a suusisien-"
I

user.
t

(m) Fish stocks and game populations, or portions of fish stocks and game populations j 
not identified under (a) of this section may be taken only under nonsubsistence regulations.

(n) Taking and use of fish and game authorized under this section are subject to j 

regulations regarding open and closed areas, seasons, methods and means, marking and 

identifications requirements, quotas, bag limits, harvest levels, and sex, age, and size lim itanons. 

Takings and uses of resources authorized under this secnon are subject to AS 16.05.831 and 

AS 16.30.010.

(o) For purposes of

(1) subsection (b) of this section, "reasonable opponunity" is an opportunity, as j  

determined by the appropriate board,

(A) allowing a subsistence user to participate in a subsistence hunt or i 

fishery that provides a normally diligent participant with a reasonable expectation o f 1 

success of taking of fish or game, but does not guarantee the taking of fish or game: the • 

conditions of the hunt or fishery; or the taking of all the fish and game that the partic ipan t, 

wants or needs; and

(B) based on the findings of the appropriate board on each of the J 

following factors:

subsistence use area.
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■V »w  > x c  U n d e r l i n e d  {DELETED TEXT 9 RACXETEDI



1 (i) resource population and management objectives;

2 (ii) estimated harvest per unit of effort by participants in the

3 fishery or hunt;

4 (iii) patterns and levels of customary and traditional taking and use

5 of the fish or game;

6 (iv) migratory patterns and availability of fish or game;

7 (v) competition for the fish or game from other subsistence and

8 nonsubsistence uses; and

9 (vi) other factors that the appropriate board considers relevant.

10 (2) subsection (i) of this section, "preceding 12 months" means

111 (A) for a person described in (h)(1) of this section, the 12 months

112 preceding the taking of the fish or game resource;

13 (B) for a person described in (h)(2) of this section, the 12 months

; 14 preceding the date of signing of the required statement;
i
15 (C) for a person described in (h)(3) of this section, the 12 months

16 preceding the date of signing the application to the commissioner.

17 * Sec. 3. AS 16.05.940(29) is amended to read:

18 (29) "subsistence fishing" means the taking [OF, FISHING FOR,] or possession

19 by a qualified resident of fish, shellfish, or other fisheries resources [BY A RESIDENT

20 DOMICILED] in a subsistence use [RURAL] area of the state, in accordance with regulations

21 adopted under AS 16.05.268, for subsistence uses with gill net, seine, fish wheel, long line, or

22 other means defined by the Board of Fisheries, except for rod and reel:

23 * Sec. 4. AS 16.05.940(30) is amended to read:
i

24 (30) "subsistence hunting" means the taking [OF. HUNTING FOR,] or p o ssess io n .,

25 by a qualified resident, of game [BY A RESIDENT DOMICILED] in a subsistence use j

26 [RURAL] area of the state, in accordance with regulations adopted under AS 16.05.268. to r t
i

27 subsistence uses by means defined by the Board of Game:

28 • Sec. 5. AS 16.05.940(31) is amended to read:

29 (31) "subsistence [USES]" means the noncommercial, customary and traditional

30 taking and uses of fish and game [WILD, RENEWABLE RESOURCES] by a resident

31 [DOMICILED] in a subsistence use [RURAL] area of the state for direct personal or family
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1 consumption as food[, SHELTER, FUEL], clothing, [TOOLS,] or transportation, for the making

2 and selling of handicraft articles out of nonediblc by-products of fish and wildlife resources taken

3 for personal or family consumption, for sharing, and for barter and [THE] customary trade of

4 a portion of Hah or game resources harvested primarily [, BARTER, OR SHARING] for

5 personal or family consumption; in this paragraph, "family" means persons related by blood,

6 marriage, or adoption, and a person living in the same household on a permanent basis;

7 * Sec. 6. AS 16.05.940 is amended by adding new paragraphs to read:

8 (36) "customary and traditional" means the noncommercial, long term, consistent,

9 and ongoing dependence on the taking and use of fish or game in a specific area and the use

10 patterns and harvest levels of that fish or game that have been established over at least one

jj 11 preceding generation of users;
j

1 12 (37) "customary trade" means the limited, noncommercial exchange, for minimal

j  13 amounts of cash, as restricted by the appropriate board, of fish or game resources harvested
]}
ji 14 primarily for personal or family consumption; "customary trade" does not include sales in
lj

J15 commercial channels; the terms of this paragraph do not apply to money sales of furs or

1 16 fur bearers;

, 17 (38) "game management unit" means a management area of the state established !

18 by the Board of Game under AS 16.05.255;

19 (39) "sustained yield" means the management principle of utilization, .

20 development, and maintenance, applied to naturally occurring fish and game resources, that

21 provides beneficial consumptive uses in perpetuity, subject to preferences among such uses, and ,

22 seeks to provide for desired population increases and prevent undesired declines, for the purpose
I
23 of maintaining healthy, self-perpemating stocks or populations.

24 * Sec. 7. AS 16.05.258 and AS 16.05.940(26) are repealed.

25 *Sec.8. REGULATIONS. Notwithstanding the provisions of AS 16.05.258, the Board of Fisheries,

26 Board of Game, and Department of Fish and Game may adopt regulations necessary to im plement the

27 provisions of this Act.

28 * Sec. 9. TRANSITION, (a) It is the intent of the legislature that the Board of Fisheries and the j

29 Board of Game expeditiously adopt regulations necessary to implement this Act.

30 (b) Any regulations adopted by the Board of Fisheries, Board of Game, or Department of Fish

31 and Game after June 1, 1992, may not be inconsistent with the provisions of this Act.
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1 (c) Regardless of whether regulations adopted under the authority of AS 16.05.251, 16.05.255,

2 or 16.05.258 and in effect on June 1, 1992 are inconsistent with the provisions of this Act, they may

3 continue to be implemented and enforced until the effective date of this Act.

4 * Sec. 10. REVIEW, (a) The legislature acknowledges and recognizes that this Act deals with a

5 subject of vital concern and that the subject merits review. Therefore, it is the intent of the legislature

6 that the operation of this Act and the regulations adopted under this Act be fully reviewed by the

7 governor no later than June 1, 1994.

8 (b) This review period is intended to allow for further research and to gain experience in

9 implementing the Act and regulations adopted under it. It is the intent of the legislature that the

10 governor convene a representative group to provide recommendations to the governor before the end of

11 the review period. It is the intent of the legislature that representatives of the legishtme and persons

12 with a history in the formulation of subsistence legislation in this state participate in the group.

13 (c) It is the intent of the legislature that the review under this section occur with public input

14 and participation.

15 (d) No later than September 1, 1994, the governor shall provide a report to the legislature on

16 the results of the review and any proposed recommendations for statutory amendments. j
i

17 * Sec. 11. Sections 8 and 9 of this Act take effect immediately under AS 01.10.070(c).

18 * Sec. 12. Sections 1 - 7 and 10 of this Act take effect on the effective date of regulations first i

19 adopted under this Act by the Board of Fisheries and the Board of Game, acting jointly. :
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S E C T I 0 N - 3 Y - S E C T I O N  D E S C R I P T I O N  
F e b r u a r y  21, 1992

GOVERNOR'S SUBSISTENCE BILL

S e c t i o n  I

S e c t i o n  1 of t h e  b i l l  s e t s  out f i n d i n g s  for, a n d  t h e  p u r p o s e  a n d
i n t e n t  o f  t h e  p r o p o s e d  n e w  law.

S e c t i o n  2

S e c t i o n  2 s e t s  out p r o p o s e d  n e w  AS 1 6 . 0 5 . 2 6 8 ,  w h i c h  c o n t a i n s  the
c r u x  o f  t h e  n e w  s u b s i s t e n c e  law. A n  a n a l y s i s  O f  t h e  p r o p o s e d  n e w
s t a t u t e ,  b y  s u b s e c t i o n ,  f ollows.

P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( a ) :

T h i s  s u b s e c t i o n  is v e r y  s i m i l a r  to e x i s t i n g  AS 1 6 . 0 5 . 2 5 8 ( a ) . U n d e r  
t h i s  n e w  s u b s e c t i o n ,  t h e  B o a r d  of  F i s h e r i e s  a n d  t h e  B o a r d  of G a m e  
are to  i d e n t i f y  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  t h a t  h a v e  b e e n  
s u b j e c t  to c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  use. T h e  t e r m  
" c u s t o m a r y  a n d  t r a d i t i o n a l "  is d e f i n e d  in p r o p o s e d  AS  1 6 . 0 5 . 9 4 0 ( 3 5 )  
(sec. 6 of  t h e  bill) . T h e  c o m m i s s i o n e r  is to m a k e  r e c o m m e n d a t i o n s  
to t h e  b o a r d s  c o n c e r n i n g  the i d e n t i f i c a t i o n  of s t o c k s  a n d
p o p u l a t i o n s  a n d  w h e t h e r  t h e y  h a v e  b e e n  s u b j e c t  to c u s t o m a r y  arc 
t r a d i t i o n a l  s u b s i s t e n c e  use.

T h e r e  a r e  d e f i n i t i o n s  of " f i s h  s t o c k "  and " g a m e  p o p u l a t i o n "  m. 
e x i s t i n g  law; t h o s e  d e f i n i t i o n s  are left u n c h a n g e d .  E x i s t i n g  law
a l s o  a l r e a d y  r e q u i r e s  the b o a r d s  to i d e n t i f y  the s t o c k s  arc
p o p u l a t i o n  u s e d  for s u b s i s t e n c e .

T h e  i d e n t i f i c a t i o n  of fi s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  s u b j e c t  as 
s u b s i s t e n c e  r e g u l a t i o n s  is a s i t u a t i o n  w h e r e  all g r o u p s  can
p o t e n t i a l l y  win. I d e n t i f i e d  s t o c k s  a n d  p o p u l a t i o n s  a r e  the o n e s  or. 
w h i c h  a l l o c a t i o n  e r r o r s  w o u l d  i n f r i n g e  on s u b s i s t e n c e .  
I d e n t i f i c a t i o n  of t h e s e  s t o c k s  a n d  p o p u l a t i o n s  wi l l  a s s u r e  that the 
s u b s i s t e n c e  p r e f e r e n c e  is p r o t e c t e d .

T h e  i d e n t i f i c a t i o n  o f  s u b s i s t e n c e  s t o c k s  l e a v e s  t h o s e  t h a t  are net 
i d e n t i f i e d  to be h a r v e s t e d  by ail A l a s k a n s  u n d e r  nor.subsister.ee 
r e g u l a t i o n s .  So m e  of  the fish a n d  a n i m a l s  mo s t  i m p o r t a n t  to sport 
u s e r s  a r e  l e a s t  i m p o r t a n t  to s u b s i s t e n c e  users. E x a m p l e s  m i g h t  c- 
b i s o n ;  g o a t s /  m a n y  s h e e p  p o p u l a t i o n s /  e l k  a n d  r e c e n t l y  t r a n s p l a n t e r  
(not r e e s t a b l i s h e d )  g a me/ a n d  so m e  s t e e l h e a d  a n d  t r o u t  s t o c k s  ar.u 
b r o w n  b e a r  p o p u l a t i o n s .  T h e r e  a r e  al s o  fi s h  s t o c k s  a n d  g a m e  
p o p u l a t i o n s  in a r e a s  of the s t a t e  so r e m o t e  fr o m  a n y  v i l l a g e  or 
c o m m u n i t y  th a t  t h e r e  is no e s t a b l i s h e d  use of  them. As in e x i s t  m o
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law, w h e t h e r  or  n o t  f i s h  o r  g a m e  a r e  o r  a r e  n o t  s u b s i s t e n c e  s t o c k s  
a n d  p o p u l a t i o n s  is a f a c t u a l  d e t e r m i n a t i o n  m a d e  b y  t h e  b o a r d s .

F i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  in u r b a n  a r e a s  o f  t h e  s t a t e  or  in 
a r e a s  w h e r e  d e p e n d e n c e  u p o n  s u b s i s t e n c e  is n o t  a p r i n c i p a l  p a r t  of 
the e c o n o m y ,  c u l t u r e ,  a n d  w a y  o f  l i f e  of  t h e  a r e a  w i l l  n o t  b e  
s u b j e c t  to s u b s i s t e n c e  h u n t i n g  u n d e r  the s t a t u t e .  (See t h e  
d i s c u s s i o n  o f  s u b s e c s ,  (f) a n d  (g) , b e l o w . )  F i s h  a n d  g a m e  in 
n o n s u b s i s t e n c e  a r e a s  w i l l  c o n t i n u e  to b e  a v a i l a b l e  u n d e r  g e n e r a l  
h u n t i n g  r e g u l a t i o n s  a n d  sport, p e r s o n a l  use, a n d  c o m m e r c i a l  f i s h i n g  
r e g u l a t i o n s .  T h e  s u b s e c t i o n  d o e s  n o t  a f f e c t  w h e r e  s u b s i s t e n c e  
u s e r s  m a y  live. T h e y  c a n  l i v e  a n y w h e r e  in t h e  s t a t e .  S u b s i s t e n c e  
u s e  a r e a s  o v e r l a p  a r e a s  c l o s e d  to s u b s i s t e n c e  t a k i n g .  Q u a l i f i e d  
s u b s i s t e n c e  u s e r s  w h o  l i v e  in a n  a r e a  o f  t h e  s t a t e  w h e r e  t h e r e  is 
n o  t a k i n g  f o r  s u b s i s t e n c e  in t h e  i m m e d i a t e  a r e a  w o u l d  c o n t i n u e  to 
h a v e  a c c e s s  to f i s h  a n d  g a m e  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s  in a r e a s  
p r o x i m a t e  to t h e  c l o s e d  a r e a  a n d  o t h e r  a r e a s  o f  t h e  state.

P r o p o s e d  AS  1 6 . 0 5 . 2 6 8 ( b ) :

T h i s  p r o p o s e d  s u b s e c t i o n  is v e r y  s i m i l a r  to e x i s t i n g  
AS  1 6 . 0 5 . 2 5 8 ( b ) ( 1 ) .  T h a t  e x i s t i n g  s t a t u t e  r e q u i r e s  t h e  b o a r d s  to 
d e t e r m i n e  " w h a t  p o r t i o n "  of  t h e  r e s o u r c e  c a n  be  h a r v e s t e d  
c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d .  S o m e  h a d  i n t e r p r e t e d  t h i s  as a 
r e q u i r e m e n t  for an e x a c t  d e t e r m i n a t i o n  o f  the n u m b e r  of  a n i m a l s  
t h a t  c o u l d  b e  h a r v e s t e d .  S u c h  an e x a c t  n u m b e r  is n o r m a l l y  b e y o n d  
c a l c u l a t i o n  w i t h  the b i o l o g i c a l  i n f o r m a t i o n  th a t  is a v a i l a b l e .  T h e  
l a n g u a g e  in p r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( b )  is d e s i g n e d  to c o n f o r m  to one 
a c t u a l  c a p a b i l i t i e s  of the b o a r d s  a n d  the a b i l i t y  of t h e  D e p a r t m e n t  
of F i s h  a n d  G a m e  to p r o v i d e  i n f o r m a t i o n  to the b o a r d s ,  a n d  o m i t s  
l a n g u a g e  t h a t  c o u l d  b e  i n t e r p r e t e d  to r e q u i r e  a d e t e r m i n a t i o n  of 
e x a c t  n u m b e r s .

As in e x i s t i n g  law, t h i s  s u b s e c t i o n  r e q u i r e s  the b o a r d s  to p r o v o c e  
a p r e f e r e n c e  for s u b s i s t e n c e  uses, a l t h o u g h  e v e n  s u b s i s t e n c e  use 
m a y  b e  c u r t a i l e d  to p r o t e c t  s t o c k s  or p o p u l a t i o n s  a n d  a c h i e v e  
s u s t a i n e d  y i e l d .  S u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  m u s t  
p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to p a r t i c i p a t e .  " R e a s o n a b l e  
o p p o r t u n i t y "  is d e f i n e d  in p r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( 0 ) ,  d i s c u s s e d  
l a t e r .

Th e  s u b s i s t e n c e  p r e f e r e n c e  d o e s  n o t  w o r k  like t h e  E n d a n g e r e d  
S p e c i e s  Act, m a n d a t i n g  l i m i t a t i o n  or c l o s u r e  of a n y  o t h e r  f i s h e r y  
or h u n t  t h a t  is b e l i e v e d  to c o n t a i n  e v e n  a s i n g l e  m e m b e r  of the 
s u b s i s t e n c e  s t o c k  or p o p u l a t i o n .  T h e  s u b s i s t e n c e  p r e f e r e n : -  
a p p l i e s  w h e n  a s t o c k  b e c o m  s a stock, in o t h e r  words, w h e r e v e r  
b e c o m e s  m a n a g e a b l e  as a u..it. W h i l e  t h i s  p o i n t  m a y  s e e m  s e l i -  
e v i d e n t  f r o m  the e x i s t i n g  d e f i n i t i o n s  o f  s t o c k  a n d  p o p u l a t i o n s ,  
so m e  h a v e  a r g u e d  that the c o u r t s  s h o u l d  e l i m i n a t e  all d o w n r i v e r  a n d  
m a r i n e  f i s h e r i e s  on c e r t a i n  f i s h  s t o c k s  t h a t  spawn, f o r  e x a m p l e ,  ir.
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the h e a d w a t e r s  o f  t h e  Yukon. M a n a g e m e n t  o f  m i x e d  s t o c k s  a n d  
p o p u l a t i o n s  is far b e t t e r  left to t h e  b o a r d s  t h a n  to t h e  c o u r t s .

S u b s e c t i o n  (b) a u t h o r i z e s  the b o a r d s  to a l s o  a d o p t  r e g u l a t i o n s  
a l l o w i n g  o t h e r  c o n s u m p t i v e  u s e s  of  s t o c k s  a n d  p o p u l a t i o n s  
i d e n t i f i e d  as s u b j e c t  to s u b s i s t e n c e ,  a f t e r  s u b s i s t e n c e  u s e s  n a v e  
b e e n  p r o v i d e d  for. T h e s e  r e g u l a t i o n s  w o u l d  p r o v i d e  for 
n o n s u b s i s t e n c e  h a r v e s t  o f  t h e  s t o c k  o r  p o p u l a t i o n  to  t h e  e x t e n t  
th a t  t h e  h a r v e s t  d o e s  n o t  i n t e r f e r e  w i t h  r e a s o n a b l e  o p p o r t u n i t y  for 
s u b s i s t e n c e  uses.

AS 1 6 . 0 5  .'268 (b) (1) :

P a r a g r a p h  ( b ) (1) a d d r e s s e s  the h a p p y  s i t u a t i o n  w h e r e  f i s h  a n d  g a m e  
is so p l e n t i f u l  t h a t  a l l  s u b s i s t e n c e  u s e s  a n d  all o t h e r  c o n s u m p t i v e  
u s e s  c a n  be  a l l o w e d .  T h e  b o a r d  w o u l d  p r o v i d e  f o r  a r e a s o n a b l e  
o p p o r t u n i t y  for s u b s i s t e n c e  uses, a n d  is p e r m i t t e d  b u t  not r e q u i r e d  
to a d o p t  s e p a r a t e  s u b s i s t e n c e  r e g u l a t i o n s  t h a t  d i f f e r e n t i a t e  
s u b s i s t e n c e  u s e s  f r o m  o t h e r  c o n s u m p t i v e  uses. F o r  e x a m p l e ,  if 
c a r i b o u  in a s u b s i s t e n c e  use a r e a  w e r e  p l e n t i f u l  a n d  t h e  e x i s t i n g  
g e n e r a l  b a g  l i m i t  w a s  fi v e  c a r i b o u  p e r  h u n t e r  d u r i n g  a year-rcur.d 
season, a n d  the B o a r d  o f  G a m e  d e t e r m i n e d  t h a t  s u c h  a b a g  l i m i t  a n d  
s e a s o n  p r o v i d e d  a r e a s o n a b l e  o p p o r t u n i t y  for s u b s i s t e n c e  u s e  of 
c a r i b o u ,  no  s e p a r a t e  s u b s i s t e n c e  r e g u l a t i o n  w o u l d  b e  r e q u i r e d .  If, 
at s o m e  t i m e  in the future, the g e n e r a l  s e a s o n  o r  b a g  l i m i t  was 
c h a n g e d  b y  t h e  board, the b o a r d  w o u l d  n e e d  to c o n s i d e r  w h e t h e r  the 
c h a n g e  i m p i n g e d  on t h e  r e a s o n a b l e  o p p o r t u n i t y  for s u b s i s t e n c e ,  a n d  
if so, w o u l d  n e e d  to c r e a t e  a s e p a r a t e  s u b s i s t e n c e  r e g u l a t i o n  at 
that time.

AS 1 6 . 0 5 . 2 6 8 (b) (2) :

Th i s  p a r a g r a p h  a d d r e s s e s  the s i t u a t i o n  w h e r e  a s t o c k  or popular_or. 
is s u f f i c i e n t  to p r o v i d e  for all s u b s i s t e n c e  uses, but not all 
o t h e r  c o n s u m p t i v e  uses. T h i s  is c o m m o n l y  k n o w n  as " T i e r  I," ar.o is 
the m o s t  c o m m o n  s i t u a t i o n  a c r o s s  the state. In t h i s  s i t u a t i o n ,  the 
a p p r o p r i a t e  b o a r d  w o u l d  be  r e q u i r e d  to a d o p t  s e p a r a t e  s u b s i s t e n c e  
r e g u l a t i o n s  t h a t  d i f f e r e n t i a t e  b e t w e e n  c o n s u m p t i v e  u s e s  a n d  p r o v i d e  
a p r e f e r e n c e  for s u b s i s t e n c e .

AS 1 6 . 0 5 . 2 6 8 ( b ) ( 3 ) :

T h i s  p a r a g r a p h  d e a l s  w i t h  the s i t u a t i o n  w h e r e  a s t o c k  o r  p o p u l a t i o n  
is s u f f i c i e n t  to p r o v i d e  for all s u b s i s t e n c e  uses, b u t  no otr.er 
c o n s u m p t i v e  uses. In th a t  case, this p a r a g r a p h  m a k e s  it c l e a r  that 
the a p p r o p r i a t e  b o a r d  m u s t  e l i m i n a t e  all n o n s u b s i s t e n c e  u s e s  in 
o r d e r  to p r o t e c t  the s u b s i s t e n c e  p r e f e r e n c e .

3



AS 16.05.268 (b) (4) :

P a r a g r a p h  (b) (4) d e s c r i b e s  w h a t  is c o m m o n l y  k n o w n  as t h e  " T i e r  II" 
s i t u a t i o n ,  in  w h i c h ,  to  p r o t e c t  s u s t a i n e d  yield, it is n e c e s s a r y  to 
l i m i t  t h e  h a r v e s t  o f  a s t o c k  or p o p u l a t i o n  to a l e v e l  t h a t  d o e s  n o t  
p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  f o r  s u b s i s t e n c e  f o r  all q u a l i f i e d  
s u b s i s t e n c e  u s e r s .  T h i s  p a r a g r a p h  is v e r y  s i m i l a r  to l a n g u a g e  in 
e x i s t i n g  A S  1 6 . 0 5 . 2 5 8 ( c ) ,  w i t h  s e v e r a l  m o d i f i c a t i o n s  to m a k e  it 
c l e a r e r .

T h i s  p a r a g r a p h  m a k e s  it e x p l i c i t  t h a t  o t h e r  c o n s u m p t i v e  u s e s  of  a 
p a r t i c u l a r  s t o c k  or  p o p u l a t i o n  m u s t  be p r o h i b i t e d  in a " T i e r  II" 
s i t u a t i o n .  If a b o a r d  has e l i m i n a t e d  all c o n s u m p t i v e  u s e s  o t h e r  
t h a n  s u b s i s t e n c e  uses, a n d  it is s t i l l  n e c e s s a r y  to r e d u c e  t h e  
s u b s i s t e n c e  h a r v e s t ,  t h e n  the b o a r d  has to l i m i t  the n u m b e r  of 
s u b s i s t e n c e  u s e r s  w h o  m a y  h u n t  o r  f i s h  on t h e  a f f e c t e d  s t o c k  or 
p o p u l a t i o n  b y  a p p l y i n g  t h r e e  c r i t e r i a :  (1) c u s t o m a r y  a n d  d i r e c t
d e p e n d e n c e  o n  t h e  f i s h  s t o c k  or g a m e  p o p u l a t i o n  b y  the s u b s i s t e n c e  
u s e r  f o r  h u m a n  c o n s u m p t i o n  as a m a i n s t a y  of  life; (2) t h e  p r o x i m i t y  
of  t h e  d o m i c i l e  o f  t h e  s u b s i s t e n c e  u s e r  to t h e  r e s o u r c e ;  a n d  (3) 
the a b i l i t y  o f  t h e  s u b s i s t e n c e  u s e r  to o b t a i n  f o o d  if s u b s i s t e n c e  
use is r e s t r i c t e d  o r  e l i m i n a t e d .

The t h r e e  c r i t e r i a  a r e  t a k e n  f r o m  e x i s t i n g  A S  1 6 . 0 5 . 2 5 8 ( c ) (1) -
(3), b u t  h a v e  b e e n  m o d i f i e d  f o r  c l a r i t y .  E x i s t i n g
AS 1 6 . 0 5 . 2 5 8 ( c ) ( 3 )  a n d  T i t l e  V I I I  of  A N I L C A  ( A l a s k a  N a t i o n a l  
I n t e r e s t  L a n d s  C o n s e r v a t i o n  Act; P.L. 96-487) b o t h  u s e  the p h r a s e  
" a v a i l a b i l i t y  of a l t e r n a t i v e  r e s o u r c e s "  as t h e  t h i r d  c r i t e r i a .  
S o m e  h a v e  t r i e d  to i n t e r p r e t  th i s  as a q u e s t i o n  o n l y  o f  w h e t h e r  or 
not a p e r s o n  has a c c e s s  to a s i m i l a r  a n i m a l  f r o m  a d i f f e r e n t  
p o p u l a t i o n .  T h e  n e w  l a n g u a g e  m a k e s  the i n t e n t  a n d  m e a n i n g  clear.

S e v e r a l  a d d i t i o n a l  p o i n t s  n e e d  to be m a d e  a b o u t  t h i s  s u c s e c t i t n .  
First, m o s t  of t h e  T i e r  II h u n t s  that o c c u r r e d  a f t e r  the d e c i s i o n  
in M c D o w e l l  v. S t a t e , 785 P . 2 d  1 (Alaska 1939) w i l l  no l o n g e r  ce m  
T i e r  II s t a t u s .  T h e  n e e d  for m o s t  T i e r  II h u n t s  w i l l  be e l i m i n a t e d  
b y  d r a m a t i c a l l y  r e d u c i n g  the n u m b e r  of h u n t e r s  e l i g i b l e  t: 
p a r t i c i p a t e  in s u b s i s t e n c e  hunts. The e f f e c t  of t h i s  w i l l  be t: 
l e a v e  m o r e  g a m e  a v a i l a b J e  u n d e r  g e n e r a l  h u n t i n g  r e g u l a t i o n s .

Second, as in e x i s t i n g  AS 1 6 . 0 5 . 2 5 8  a n d  the f e d e r a l  law, the 
s u b s i s t e n c e  p r e f e r e n c e  is o n l y  a p r e f e r e n c e  o v e r  o t h e r  c o n s u m p t i v e  
uses. C a t c h  a n d  r e l e a s e  fis h e r i e s ,  t a k i n g  of f i s h  a n d  g a m e  for 
m a n a g e m e n t  p u r p o s e s  s u c h  as t r a n s p l a n t i n g  s t o c k s  o r  p o i s o n m o  
u n d e s i r a b l e  f i s h  p r i o r  to s t o c k i n g  are not c o n s u m p t i v e  u s e s  for 
p u r p o s e s  o f  t h e  s u b s i s t e n c e  law, so l o n g  as t h e y  do not i n t e r f e r -  
w i t h  r e a s o n a b l e  o p p o r t u n i t i e s  for s u b s i s t e n c e .

3 o t h  the 1986 s t a t e  law (AS 16.05.258) a n d  T i t l e  V I I I  of A N I L C A  
g i v e  a p r e f e r e n c e  t h a t  is s t o c k  a n d  p o p u l a t i o n  s p e c i f i c  (Title V I I I  
u s e s  p o p u l a t i o n  to d e s c r i b e  fish as w e l l  as game) . T h i s  
l e g i s l a t i o n  is a l s o  s t o c k  or p o p u l a t i o n  s p e c i f i c .  The s t a t e
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d e f i n i t i o n s  o f  f i s h  stock, AS 1 6 . 0 5 . 9 4 0 ( 1 5 ) ,  a n d  g a m e  p o p u l a t i o n ,  
AS  1 6 . 0 5 . 9 4 0 ( 1 8 ) ,  w e r e  e n a c t e d  in 1978 a n d  1975 r e s p e c t i v e l y ,  a n d  
b o t h  r e f e r  to s p e c i e s ,  s u b g r o u p ,  etc., t h a t  a r e  " m a n a g e a b l e  as a 
u n i t . "  T h i s  b i l l  is n o t  i n t e n d e d  to f u r t h e r  l i m i t  t h e  d i s c r e t i o n  
t h e  b o a r d s  h a v e  in d e f i n i n g  w h a t  f i s h  o r  g a m e  is m a n a g e a b l e  as a 
u n i t .

P r o p o s e d  A S  1 6 . 0 5 . 2 6 8 ( c ) :

S u b s e c t i o n  (c) r e q u i r e s  a d d i t i o n a l  a f f i r m a t i v e  a c t i o n  f r o m  the 
d e p a r t m e n t  a n d  t h e  a p p r o p r i a t e  b o a r d  in s i t u a t i o n s  w h e r e  a s t o c k  or 
p o p u l a t i o n  is not s u f f i c i e n t  to p r o v i d e  for b o t h  s u b s i s t e n c e  a n d  
n o n s u b s i s t e n c e  uses. T h e  d e p a r t m e n t  is i n s t r u c t e d  to f o r m u l a t e  a 
p l a n  f o r  t h e  r e c o v e r y  of  the s t o c k  o r  p o p u l a t i o n  to p r o v i d e  for 
i n c r e a s e d  c o n s u m p t i v e  uses. T h e r e  m a y  b e  c a s e s  w h e r e  t h e  h a b i t a t  
o f  t h e  p a r t i c u l a r  s t o c k  o r  p o p u l a t i o n  or  o t h e r  l i m i t a t i o n s  m a k e  an 
i n c r e a s e  i m p o s s i b l e .  In t h o s e  cases, the d e p a r t m e n t  w o u l d  to 
s i m p l y  r e p o r t  t h o s e  f a c t s  in the p l an. H o w e v e r ,  in c a s e s  w h e r e  
i n c r e a s e s  a r e  f e a s i b l e ,  t h e  d e p a r t m e n t  w o u l d  b e  r e q u i r e d  to d e v e l o p  
a p l a n  f o r  a c h i e v i n g  i n c r e a s e d  l e v e l s  of the s t o c k  o r  p o p u l a t i o n  
a n d  to m a k e  r e c o m m e n d a t i o n s  to the a p p r o p r i a t e  b o a r d  for 
r e g u l a t i o n s  n e c e s s a r y  to i m p l e m e n t  t h e  plan.

Th e  l a s t  s e n t e n c e  of s u b s e c .  (c) a d d r e s s e s  the e x t r e m e  s i t u a t i o n ,  
w h e r e  s t o c k  o r  p o p u l a t i o n  l e v e l s  a r e  so l o w  t h a t  a l l  uses, 
i n c l u d i n g  s u b s i s t e n c e  uses, h a v e  b e e n  e l i m i n a t e d  to t r y  to a c h i e v e  
s u s t a i n e d  y i e l d  of the s t o c k  or p o p u l a t i o n .  W h e n  p o p u l a t i o n  l e v e l s  
b e a i n  to r i s e  again, the a p p r o p r i a t e  b o a r d  is to a l l o c a t e  to 
s u b s i s t e n c e  u s e s  w h e n  t h e r e  are e n o u g h  a n i m a l s  to a l l o w  a hu n t  or 
fishery, a n d  not i g n o r e  the s u b s i s t e n c e  p r e f e r e n c e  b y  k e e p i n g  the 
s e a s o n s  c l o s e d  u n t i l  t h e r e  are e n o u g h  a n i m a l s  to p r o v i d e  for e v e r y  
k i n d  o f  use. T h i s  d o e s  not m e a n  t h a t  the b o a r d s  m u s t  a l l o w  ta.-i.rg 
as s o o n  as a m i n i m a l  s u s t a i n e d  y i e l d  is r e ached; the d e f i n i t i o n  or 
" s u s t a i n e d  y i e l d "  in t h i s  bi l l  m a k e s  that c.ear. S u b s e c t i o n  (oi is 
i n t e n d e d  to p r e v e n t  d i s r e g a r d  of the s u b s i s t e n c e  p r e f e r e n c e  m  
f a v o r  o f  o t h e r  c o n s u m p t i v e  uses.

P r o p o s e d  A S  1 6 . 0 5 . 2 6 8 ( d ) :

S u b s e c t i o n  (d) e s t a b l i s h e s  a g a m e  m a n a g e m e n t  s u b u n i t  (GMSU) a n d  its 
c o n t i g u o u s  G M S U ' s  as t h e  s u b s i s t e n c e  use a r e a  for f i s h  o r  g a m e  to 
be t a k e n  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s  in that G M SU, u n l e s s  the 
a p p r o p r i a t e  b o a r d  e s t a b l i s h e s  a d i f f e r e n t  area. G M S’J's  are b a s e s  
on n a t u r a l  d r a i n a g e s  a n d  t e n d  to fit n a t u r a l  t r a v e l  a n d  _se 
p a t t e r n s  o f  m o s t  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s .

Th e  D e p a r t m e n t  of F i s h  a n d  G a m e  has e x a m i n e d  a l a r g e  n u m b e r  o: 
s p e c i f i c  h u n t s  a n d  f i s h e r i e s  a n d  the a s s o c i a t e d  p a t t e r n s  o: 
s u b s i s t e n c e  use. In g e n e r a l ,  a G M S U  a n d  the s u r r o u n d i n g  s u b u n i t s  
p r o v i d e  an  a r e a  p r o p e r l y  s i z e d  to b e  c o n s i s t e n t  w i t h  the d e f i n i t i o n
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o f  s u b s i s t e n c e .  G a m e  m a n a g e m e n t  u n i t s  a n d  s u b u n i t s  t e n d  to be 
l a r g e r  in r e m o t e  p a r t s  o f  t h e  state, b u t  t h a t  is c o n s i s t e n t  
b e c a u s e ,  in t h o s e  p a r t s  o f  t h e  state, s u b s i s t e n c e  u s e r s  h a v e  
h i s t o r i c a l l y  b e e n  a b l e  to t r a v e l  f a r t h e r  in p u r s u i t  o f  r e s o u r c e s  
w i t h o u t  c o m i n g  i n t o  c o n f l i c t  w i t h  o t h e r  e s t a b l i s h e d  g r o u p s  of 
u s e r s .

G M S U - b a s e d  s u b s i s t e n c e  u s e  a r e a s  a r e  l a r g e  e n o u g h  to p r o v i d e  a c c e s s  
to s u b s i s t e n c e  r e s o u r c e s  e v e n  for s u b s i s t e n c e  u s e r s  w h o  l i v e  in 
a r e a s  c l o s e d  to s u b s i s t e n c e  t a k i n g  u n d e r  s u b s e c t i o n  ( a ) . T h e  u s e  
of G M S U  b a s e d  s u b s i s t e n c e  u s e  a r e a s  p r o v i d e s  u s e  a r e a s  th a t  c a n  be 
i m m e d i a t e l y  i m p l e m e n t e d  w h i l e  t h e  b o a r d  e x a m i n e s  u s e  a r e a s  
t h r o u g h o u t  t h e  s t a t e  a n d  m a k e  a d j u s t m e n t s  as n e c e s s a r y .  G M S U ' s  
w h i c h  t o u c h  o n l y  in m a r i n e  w a t e r s  s h o u l d  not be c o n s i d e r e d  
c o n t i g u o u s .

P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( e ) :

F o r  s o m e  s p e c i f i c  f i s h  s t o c k s  o r  g a m e  p o p u l a t i o n s ,  the a p p r o p r i a t e  
b o a r d  m a y  d e c i d e  t h a t  a s u b s i s t e n c e  u s e  a r e a  e s t a b l i s h e d  by G M S U  is 
too s m a l l  o r  is o t h e r w i s e  i n c o n s i s t e n t  w i t h  e s t a b l i s h e d  p a t t e r n s  of 
t a k i n g  a n d  u s e  of a p a r t i c u l a r  f i s h  s t o c k  or g a m e  p o p u l a t i o n ,  or is 
t o o  l a r g e  a n d  is i n c o n s i s t e n t  w i t h  t r a v e l  l i m i t s  a n d  m e a n s  i n h e r e n t  
w i t h  t h e  e f f i c i e n t  a n d  e c o n o m i c a l  n a t u r e  of s u b s i s t e n c e .  If the 
u s e  p a t t e r n  for a p a r t i c u l a r  f i s h  s t o c k  or  g a m e  p o p u l a t i o n  c h a n g e s  
o v e r  time, t h e  b o a r d  c o u l d  a d j u s t  t h e  b o u n d a r i e s  o f  the u s e  area.

In t h e s e  c a s e s  the a p p r o p r i a t e  b o a r d  s h o u l d  e s t a b l i s h  d i f f e r e n t  
b o u n d a r i e s  for the p a r t i c u l a r  s t o c k  or p o p u l a t i o n  w h i c h  a r e  l a r g e  
e n o u g h  to i n c l u d e  b o t h  w h e r e  a p a r t i c u l a r  s t o c k  or p o p u l a t i o n  is 
n o r m a l l y  t a k e n  a n d  w h e r e  it is n o r m a l l y  used, but not so l a r g e  as 
to v i o l a t e  t h e  d e f i n i t i o n  of s u b s i s t e n c e .  The B e a r d  of F i s . o e n e s  
m a y  w i s h  to u s e  fi s h  d i s t r i c t s  to d e s c r i b e  a r e a s  for s p e c i f . c  iis.o 
s t o c k s  if a G M S U  b a s e d  a r e a  is not a p p r o p r i a t e .

P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( f ) ,  (a), a n d  ( h ) :

T h e s e  s u b s e c t i o n s  all d e a l  w i t h  t h e  c l a s s i f y i n g  o f  a r e a s  a n d  
c o m m u n i t i e s  to f a c i l i t a t e  t h e  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of a 
p e r s o n ' s  q u a l i f i c a t i o n  to s u b s i s t e n c e  h u n t  a n d  fish. R e s i d e n c e  m  
a p a r t i c u l a r  c o m m u n i t y  or a r e a  of the s t a t e  d o e s  n o t  d e t e r m i n e  a 
p e r s o n ' s  q u a l i f i c a t i o n  to s u b s i s t e n c e  h u n t  a n d  fish. It does, 
h o w e v e r ,  d e t e r m i n e  the a m o u n t  of a d m i n i s t r a t i v e  p a p e r w o r k  tn.e 
p e r s o n  w i l l  be r e q u i r e d  to submit.

AS 1 6 . 0 5 . 2 6 8  (f) :
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T h i s  s u b s e c t i o n  r e q u i r e s  t h e  b o a r d s  j o i n t l y  t o  l o o k  a t  a l l  a r e a s  
a n d  c o m m u n i t i e s  i n  t h e  s t a t e  a n d  t o  c l a s s i f y  t h e m ,  u s i n g  
c o m m u n i t i e s  a n d  game m a n a g e m e n t  u n i t s  o r  s u b u n i t s ,  i n t o  o n e  o f  
t h r e e  c a t e g o r i e s .  U n d e r  s u b s e c .  ( f )  ( 1 ) ,  t h e  b o a r d s  w o u l d  i d e n t i f y  
a r e a s  w h e r e  t h e  p o p u l a t i o n  o f  e a c h  c o m m u n i t y  i n  t h e  a r e a  i s  l e s s  
t h a n  2 , 5 0 0  p e o p l e .  The  2 , 5 0 0  p o p u l a t i o n  f i g u r e  came f r o m  
i n f o r m a t i o n  c o l l e c t e d  b y  t h e  D e p a r t m e n t  o f  F i s h  a n d  Game a n d  w i l l  
i n c l u d e  m o s t  r u r a l  v i l l a g e s  a n d  t o w n s  i n  A l a s k a .  The p o p u l a t i o n  
f i g u r e s  i n  t h i s  s u b s e c t i o n  a x s o  m e sh  w i t h  p o p u l a t i o n  b r e a k s  u s e d  by  
t h e  f e d e r a l  g o v e r n m e n t .  I n  a d d i t i o n  t o  t h e  p o p u l a t i o n  r e q u i r e m e n t ,  
t h e  b o a r d s  w o u l d  a l s o  e v a l u a t e  a l l  t h e  i n f o r m a t i o n  i t  h a d  a b o u t  t h e  
c o m m u n i t i e s  a n d  a r e a ,  t o  d e t e r m i n e  w h e t h e r  d e p e n d e n c e  u p o n  
s u b s i s t e n c e  i s  a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y ,  c u l t u r e ,  
a n d  way o f  l i f e  o f  t h e  a r e a .  To make  t h i s  d e t e r m i n a t i o n ,  the 
c o m m u n i t i e s  a n d  a r e a  w o u l d  b e  t e s t e d  u n d e r  t h e  c r i t e r i a  s e t  o u t  in 
s u b s e c .  (g) , w h i c h  w i l l  b e  d i s c u s s e d  i n  m ore  d e t a i l  b e l o w .  T h e  
b o a r d s  a l s o  m u s t  d e t e r m i n e  t h a t  t h e  a r e a  i s  n o t  p a r t  o f  a n  u r b a n  
a r e n . An a r e a  o r  c o m m u n i t y  t h a t  i s  a  s u b u r b  o f  a  l a r g e r  c i t y  o r  i s  
s o  l o s e  t o  a  l a r g e r  c i t y  t h a t  t h e r e  i s  l i t t l e  c h a r a c t e r i s t i c  
d i f f e r e n c e  f r o m  t h e  l a r g e r  c i t y  w i l l  n o t  q u a l i f y  a s  a  s u b s e c .  
( f ) (1) a r e a .  The  s t a t u s  o f  s u c h  a n  a r e a  w i l l  b e  d e t e r m i n e d  a l o n g  

w i t h  t h e  b o a r d s '  c o n s i d e r a t i o n  o f  t h e  l a r g e r  c i t y  u n d e r  s u b s e c .  
( f )  (2) o r  ( f )  (3) .

I t  i s  a n t i c i p a t e d  t h a t ,  a s  t h e  b o a r d s  e v a l u a t e  t h e  s u b s i s t e n c e  
d e p e n d e n c y  o f  v a r i o u s  a r e a s ,  t h e y  w i l l  i d e n t i f y  c o m m u n i t i e s  of 
u n d e r  2 , 5 0 0  i n  p o p u l a t i o n  t h a t  a r e  n o t  s i g n i f i c a n t l y  d e p e n d e n t  cr. 
s u b s i s t e n c e .  A c o m m u n i t y  t h a t  i s  w i t h i n  a l a r g e r  a r e a  cf 
s u b s i s t e n c e  d e p e n d e n c e  may b e  s p e c i f i c a l l y  e x c l u d e d  f r o m  tr.e 
o t h e r w i s e  q u a l i f i e d  a r e a .  F o r  e x a m p l e ,  i f  t h e  b o a r d s  i d e n t i f y  a 
r e m o t e  m i l i t a r y  i n s t a l l a t i o n  t h a t ,  a s  a c o m m u n i t y ,  d o e s  not d e p e n d  
on  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g ,  i t  w o u ld  be e x c l u d e d  f r o m  
c l a s s i f i c a t i o n  u n d e r  s u b s e c .  ( f ) (1) a n d  w o u l d  fit into the ( f ) ( 2 '  
c a t e g o r y .

U n d e r  s u b s e c .  ( f ) ( 2 ) ,  t h e  b o a r d s  w o u l d  i d e n t i f y  c o m m u n i t i e s  w i t h  a 
p o p u l a t i o n  o f  2 , 5 0 0  t o  6 , 9 9 9  a n d  t h e n  d e t e r m i n e  w h e t h e r  d e p e n d e n c e  
u p o n  s u b s i s t e n c e  i s  a p r i n c i p a l  c h a r a c t e r i s t i c  of t h e  e c o n o m y ,
c u l t u r e ,  a n d  way o f  l i f e  o f  t h e  c o m m u n i t y ,  a g a i n  u s i n g  t h e  c r i t e r i a  
i n  s u b s e c .  (g) . I f  a  c o m m u n i t y  d o e s  n o t  m e e t  t h e  s u b s i s t e n c e  
d e p e n d e n c e  s t a n d a r d s  o f  s u b s e c .  (g) , i t  w i l l  b e  c l a s s i f i e d  u n d e r  
s u b s e c .  ( f ) ( 3 ) .  The  n o n - u r b a n  r e q u i r e m e n t  w o u l d  a l s o  a p p l y  tc 
t h e s e  c o m m u n i t i e s .  F o r  e x a m p l e ,  i f  a c o m m u n i ty  of 3,500 m
p o p u l a t i o n  w e r e  p a r t  o f  o r  a  s u b u r b  o f  a  c i t y  o f  7 , 0 0 0  o r  m o r e  m  
o o p u l a t i o n ,  t h e  s m a l l e r  c o m m u n i t y  w o u l d  b e  c l a s s i f i e d  u n d e r  s u b s e c .
( f )  (3) .

C o m m u n i t i e s  w i t h  a  p o p u l a t i o n  o f  a t  l e a s t  7 , 0 0 0  a n d  small-:
c o m m u n i t i e s  t h a t  do  n o t  q u a l i f y  u n d e r  s u b s e c .  ( f )  (1) or (f) ( Z i
b e c a u s e  t h e y  do  n o t  m e e t  t h e  s u b s i s t e n c e  d e p e n d e n c e  s t a n d a r d s  cf 
s u b s e c .  (g) w i l l  b e  c l a s s i f i e d  u n d e r  s u b s e c .  ( f ) ( 3 ) .  C o m m u n i t i e s  
o f  a t  l e a s t  7 , 0 0 0  i n  p o p u l a t i o n  h a v e  a l a r g e  e n o u g h  p o p u l a t i o n  tc
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s u p p o r t  m o r e  b u s i n e s s  e n t e r p r i s e s  a n d  s e r v i c e s  t h a t  t e n d  to c h a n g e  
t h e  c h a r a c t e r  o f  t h e  c o m m u n i t y  a w a y  f r o m  s u b s i s t e n c e  d e p e n d e n c e .

It s h o u l d  b e  r e m e m b e r e d  t h a t  t h e  c l a s s i f i c a t i o n  o f  a n  a r e a  or  
c o m m u n i t y  u n d e r  s u b s e c s ,  (f) a n d  (g) d o e s  n o t  d e t e r m i n e  t h e  
s u b s i s t e n c e  q u a l i f i c a t i o n  of  the i n d i v i d u a l s  w h o  r e s i d e  in t h o s e  
a r e a s  or  c o m m u n i t i e s .

P r o p o s e d  A S  1 6 . 0 5 . 2 6 8 ( g ) :

U n d e r  s u b s e c .  (g) , t h e  b o a r d s  a r e  g i v e n  c r i t e r i a  to u s e  in 
d e t e r m i n i n g  w h e t h e r  d e p e n d e n c e  u p o n  s u b s i s t e n c e  u s e  o f  f i s h  a n d  
g a m e  is a p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y ,  c u l t u r e ,  a n d  w a y  
of l i f e  o f  an  a r e a  or  c o m m u n i t y .  T h e  b o a r d s  a r e  to u s e  t h e s e  
c r i t e r i a  to  e v a l u a t e  t h e  s u b s i s t e n c e  d e p e n d e n c e  o f  t h e  a r e a  or  
c o m m u n i t y  in l i g h t  of  all t h e  s o c i o - e c o n o m i c  c h a r a c t e r i s t i c s  of  t h e  
a r e a  o r  c o m m u n i t y .  T h e  b o a r d s  w i l l  e v a l u a t e  a l l  of  t h e  l i s t e d  
c h a r a c t e r i s t i c s  of t h e  c o m m u n i t y ,  i n c l u d i n g  c h a r a c t e r i s t i c s  t h e y  
m a y  a d d  to t h e  list u n d e r  s u b s e c .  (g) (13), a n d  d e c i d e  w h e t h e r  
d e p e n d e n c e  on  s u b s i s t e n c e  is a p r i n c i p a l  d e f i n i n g  c h a r a c t e r i s t i c  of 
t h e  c o m m u n i t y .  A n y  f a c t o r s  a d d e d  by  t h e  b o a r d s  m u s t  b e  a d o p t e d  as 
r e g u l a t i o n s  a n d  m u s t  b e  s i m i l a r  in s p i r i t  to t h e  c h a r a c t e r i s t i c s  
l i s t e d  b y  t h e  l e g i s l a t u r e .  T h e  a u t h o r i t y  to a d d  n e w  
c h a r a c t e r i s t i c s  is p e r m i s s i v e .  T h e  b o a r d s  are n o t  r e q u i r e d  to a d d  
n e w  f a c t o r s .

T h e  u s e  o f  t h e  w o r d s  "a p r i n c i p a l  c h a r a c t e r i s t i c "  m a y  be s o m e w h a t  
u n u s u a l ,  as " p r i n c i p a l "  is o f t e n  u s e d  to s i g n i f y  the f i r s t  :: 
h i g h e s t  in rank. T h e  l a n g u a g e  h e r e  is s o m e w h a t  s i m i l a r  to tr.e 
e a r l i e r  l a n g u a g e  in t h e  d e f i n i t i o n  of " r u r a l  a r e a "  ir. 
AS 1 5 . 0 5 . 9 4 0 ( 2 6 ) ,  b u t  t h a t  d o e s  not m e a n  t h a t  t h e  b o a r d s  s h c u . c  
m a k e  d e t e r m i n a t i o n s  u n d e r  (g) as t h e y  d i d  u n d e r  tr.e " r u r a l "  
s t a t u t o r y  d e f i n i t i o n  a n d  i n t e r p r e t i n g  r e g u l a t i o n ,  t h e  f o r m e r  5 A A C  
9 9 . 0 1 2 .  W h i l e  s o m e  o f  the c r i t e r i a  are s i m i l a r  to t h o s e  m  tr.e 
f o r m e r  5 A A C  99.012, the c r i t e r i a  a r e  not the s a m e  a n d  s h o u l d  ce 
e v a l u a t e d  i n d e p e n d e n t l y .

By u s i n g  t h e  p h r a s e  "a, p r i n c i p a l  c h a r a c t e r i s t i c "  as o p p o s e d  to "t h e  
p r i n c i p a l  c h a r a c t e r i s t i c , " it is i n t e n d e d  t h a t  d e p e n d e n c e  on 
s u b s i s t e n c e  n e e d  not be t h e  one d o m i n a n t  c h a r a c t e r i s t i c ,  but s h o u l d  
be a v e r y  i m p o r t a n t ,  ma j o r ,  a n d  s u b s t a n t i a l  c h a r a c t e r i s t i c ,  a n a  
m o r e  t h a n  m e r e l y  s i g n i f i c a n t .  S o m e  c o m m u n i t i e s  t h a t  m i g h t  h a v e  a 
m o r e  d o m i n a n t  c h a r a c t e r i s t i c ,  s u c h  as c o m m e r c i a l  f i s h i n g ,  m i g h t  
s t i l l  m e e t  the c r i t e r i a  if, in the b o a rds' j u d g m e n t ,  s u b s i s t e n c e  
d e p e n d e n c e  is a l s o  a v e r y  i m p o r t a n t  c h a r a c t e r i s t i c .

To q u a l i f y  u n d e r  s u b s e c .  (f)(1) or (f)(2) as a s u b s i s t e n c e -  
d e p e n d e n t  c o m m u n i t y  or area, s u b s i s t e n c e  m u s t  b e  a p r i n c i p a .  
c h a r a c t e r i s t i c  of a l l  t h r e e  l i s t e d  a s p e c t s  o f  t h e  c o m m u n i t y  cr 
ar ea: (1) e c o n o m y ,  (2) c u l t u r e ,  a n d  (3) w a y  o f  life of tr.e
c o m m u n i t y  or area. W h i l e  the t e r m  " c u l t u r e "  is o f t e n  a s s o c i a t e d  _r
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A l a s k a  w i t h  A l a s k a  N a t i v e s ,  t h e  t e r m  is t o  b e  i n t e r p r e t e d  m o r e  
b r o a d l y  in t h i s  case. A  c o m m u n i t y  or a r e a  n e e d  r o t  be  
p r e d o m i n a n t l y  N a t i v e  to b e  c l a s s i f i e d  as s u b s i s t e n c e  d e p e n d e n t .  A  
d i c t i o n a r y  d e f i n i t i o n  s u c h  as t h e  f o l l o w i n g  m i g h t  b e  h e l p f u l :  " T h e
t o t a l i t y  o f  s o c i a l l y  t r a n s m i t t e d  b e h a v i o r  p a t t e r n s ,  arts, b e l i e f s ,  
i n s t i t u t i o n s ,  a n d  a l l  o t h e r  p r o d u c t s  o f  h u m a n  w o r k  a n d  t h o u g h t  
c h a r a c t e r i s t i c  of a c o m m u n i t y  or  p o p u l a t i o n . "  T h e  A m e r i c a n  
H e r i t a g e  D i c t i o n a r y ,  N e w  C o l l e g e  E d i t i o n ,  at 321. T h e  t e r m  " w a y  of  
l i f e "  is i n c l u d e d  to e m p h a s i z e  the b r o a d n e s s  o c c u l t u r e  a n d  a l s o  to 
r e q u i r e  o n g o i n g  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  H a v i n g  h u n t i n g  
a n d  f i s h i n g  e n s h r i n e d  in the c u l t u r e  of a c o m m u n i t y  w i l l  n o t  be  
s u f f i c i e n t  w i t h o u t  an  o n g o i n g  a c t u a l  d e p e n d e n c e  o n  f i s h  a n d  g a m e .

D e p e n d e n c e  on s u b s i s t e n c e  m u s t  a l s o  be a p r i n c i p a l  c h a r a c t e r i s t i c  
of  t h e  e c o n o m y  of t h e  c o m m u n i t y  o r  area.

P r o p o s e d  A S  1 6 . 0 5 . 2 6 8 ( h ) :

S u b s e c t i o n  (h) e s t a b l i s h e s  the s i g n i f i c a n c e  of t h e  i d e n t i f i c a t i o n  
of c o m m u n i t i e s  u n d e r  s u b s e c s .  (f) a n d  (g) . It e s t a b l i s h e s  
p r e s u m p t i o n s  in t h e  l a w  th a t  d i r e c t  a n d  f o cus t h e  m a n a g e m e n t  a n d  
e n f o r c e m e n t  e f f o r t s  at t h o s e  a r e a s  of h i g h e s t  c o n c e r n .

A  p e r s o n  w h o  l i v e s  in a s u b sec. (f) (1) a r e a  is p r e s u m e d  to 
i n d i v i d u a l l y  q u a l i f y  for s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  for the 
s u b s i s t e n c e  use a r e a  in w h i c h  the p e r s o n  lives; no a p p l i c a t i o n  or 
s i g n e d  s t a t e m e n t  n e e d  be s u b m i t t e d  b e f o r e  s u b s i s t e n c e  h u n t i n g  or 
f i s h i n g .  T h e  p r e s u m p t i o n  is not c o n c l u s i v e  a n d  c a n  be c h a l l e n g e d  
b y  the state, b u t  t h e  p e r s o n  w i l l  be a l l o w e d  r.o s u b s i s t e n c e  hu n t  
a n d  f i s h  in the s u b s i s t e n c e  ar e a  in w h i c h  t h e y  li v e  u n l e s s  ar.c 
u n t i l  the s t a t e  d e m o n s t r a t e s ,  by c l e a r  a n d  c o n v i n c i n g  evtder.ee, 
that t h e  p e r s o n  is not q u a l i f i e d .  P r o o f  by c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  is a c i v i l  e v i d e n t i a r y  s t a n d a r d  c o m m o n l y  u s e d  by tr.e 
c o u rts, a n d  is a h i g h e r  s t a n d a r d  th a n  " p r e p o n d e r a n c e  of the 
e v i d e n c e "  but l o w e r  t h a n  the c r i m i n a l  s t a n d a r d  of " b e y o n d  a 
r e a s o n a b l e  d o u b t . "  It is e x p e c t e d  that many, if net most, c l e a r l y  
u n q u a l i f i e d  p e r s o n s  l i v i n g  in a s u b sec. (f)(1) o re a w a l l  
v o l u n t a r i l y  r e f r a i n  f r o m  s u b s i s t e n c e  h u n t i n g  or fis h i n g ,  e s p e c i a l l y  
as, in m o s t  a r e a s  of  the state, t h e r e  wi l l  be g e n e r a l ,  sport, and 
p e r s o n a l  use h u n t s  a n d  f i s h e r i e s  a v a i l a b l e  for nonsubsister.ee 
u s e r s .  In t h o s e  c a s e s  w h e r e  c l e a r l y  u n q u a l i f i e d  p e r s o n s  c h o o s e  t: 
s u b s i s t e n c e  hu n t  or fish, the s t a t e  w i l l  be a b l e  l e g a l l y  to ta.<e 
s t e p s  to s t o p  them.

A  p e r s o n  l i v i n g  in a subsec. (f)(2) c o m m u n i t y  w h o  w i s h e s  to 
s u b s i s t e n c e  hunt or fish m u s t  rirst si g n  a s t a t e m e n t ,  in a form r 
be s u p p l i e d  b y  the d e p a r t m e n t ,  a v e r r i n g  th a t  the p e r s o n  m e e t s  tr.-* 
i n d i v i d u a l  q u a l i f i c a t i o n  s t a n c a r d s  of s u b sec. (i). O n c e  a p e r s o n  
s i g n s  s u c h  a s t a t e m e n t ,  the p e r s o n  is r e b u t t a b l y  p r e s u m e d  to 
q u a l i f y  to s u b s i s t e n c e  hu n t  a n d  fish in the s u b s i s t e n c e  use a r e a  in 
w h i c h  t h e  p e r s o n  lives. T h i s  p r e s u m p t i o n  can be r e b u t t e d  by the
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n o r m a x  c i v i l  e v i d e n t i a r y  s t a n d a r d  o f  " p r o o f  b y  a p r e p o n d e r a n c e  o f  
t h e  e v i d e n c e . "  It is a n t i c i p a t e d  t h a t  a w o r k - s h e e t  w i l l  be  
f u r n i s h e d  so t h a t  t h e  p e r s o n  c a n  s a t i s f y  h i m s e l f  o r  h e r s e l f  t h a t  
t h e  p e r s o n  d o es, in fact, q u a l i f y .  T h e  p e r s o n  w i l l  b e  a b l e  to h u n t  
or  f i s h  u p o n  s i g n i n g  t h e  s t a t e m e n t .  J u s t  as in  s i g n i n g  a h u n t i n g  
o r  f i s h i n g  l i c e n s e ,  b y  s i g n i n g  t h e  s t a t e m e n t  t h e  p e r s o n  s u b j e c t s  
h i m s e l f  o r  h e r s e l f  to p r o s e c u t i o n  for u n s w o r n  f a l s i f i c a t i o n  if the 
s t a t e m e n t  of  p r o f e s s e d  q u a l i f i c a t i o n  is in fa c t  false.

A  p e r s o n  l i v i n g  in a s u b s e c .  ( f ) (3) a r e a  (a l a r g e r  c i t y  o r  u r b a n  
area, or  a s m a l l e r  c o m m u n i t y  t h a t  d o e s  not h a v e  a d e m o n s t r a t e d  
d e p e n d e n c e  on s u b s i s t e n c e )  m u s t  q u a l i f y  to s u b s i s t e n c e  h u n t  a n d  
f i s h  u n d e r  a n  a p p l i c a t i o n  p r o c e d u r e .  T h e  b u r d e n  of  p r o o f  r e s t s  
u p o n  t h e  a p p l i c a n t .  S u c h  a p e r s o n  m a y  not s u b s i s t e n c e  h u n t  o r  f i s h  
u n t i l  t h e  p e r s o n  is c e r t i f i e d ,  by t h e  c o m m i s s i o n e r  of f i s h  a n d  
game, t o  b e  q u a l i f i e d .  T h e  p r o c e d u r e s ,  p o i n t  s y s t e m ,  a n d  c r i t e r i a  
fo r  q u a l i f i c a t i o n  a r e  p r o v i d e d  for in s u b s e c .  ( i ) .

T h i s  s y s t e m  of  d i f f e r i n g  p r e s u m p t i o n s  a m o u n t s  to a n  a d m i n i s t r a t i v e  
s c h e m e  to f o c u s  the s t a t e ' s  e f f o r t s  to w e e d  o u t  u n q u a l i f i e d  u s e r s  
o n t o  t h o s e  a r e a s  w h e r e  m o s t  of  t h e  u n q u a l i f i e d  r e s i d e .  B a s e d  on 
t h e  i n f o r m a t i o n  c o l l e c t e d  b y  the D e p a r t m e n t  o f  F i s h  a n d  Game, use 
of  t h e  t h r e e  s e t s  of  s t a n d a r d s  w i l l  r e s u l t  in i d e n t i f y i n g  
c o m m u n i t i e s  or a r e a s  w i t h  a l a r g e  m a j o r i t y  o f  r e s i d e n t s  t h a t  w o u l d  
i n d i v i d u a l l y  q u a l i f y  as s u b s i s t e n c e  u s e r s  u n d e r  s u b s e c .  (f)(1); 
c o m m u n i t i e s  w i t h  a m a j o r i t y  o f  q u a l i f i e d  s u b s i s t e n c e  u s e r s  u n d e r  
s u b s e c .  (f) (2), a n d  c o m m u n i t i e s  w i t h  a v e r y  a s m a l l  m i n o r i t y  cf 
q u a l i f y i n g  i n d i v i d u a l s  u n d e r  (f) ^3). S t a t u t o r y  f i n d i n g s  b a s e d  u p o n  
t h i s  i n f o r m a t i o n  a r e  c o n t a i n e d  in sec. 1 of the b i ll.

It w o u l d  b e  v e r y  b u r d e n s o m e  for t h e  s t a t e  to i m p l e m e n t  a s t a t e w i u e  
a p p l i c a t i o n  s y s t e m .  U n d e r  t h i s  s t a t u t o r y  scheme, o n l y  r e s i d e n t s  cf 
u r b a n  a r e a s  a n d  n o n s u b s i s t e n c e  c o m m u n i t i e s  w o u l d  be r e q u i r e a  t; 
s u b m i t  a p p l i c a t i o n s . E v i d e n c e  c o l l e c t e d  by the D e p a r t m e n t  cf Fier. 
a n d  G a m e  i n d i c a t e s  t h a t  r e l a t i v e l y  few s u c h  p e o p l e  a c t u a l l y  ar.u 
s u b s t a n t i a l l y  r e l y  on  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  Althcugr. 
t h e r e  a r e  m o r e  p e o p l e  l i v i n g  in u r b a n  a r e a s  t h a n  in r u r a l  a r e a s  tr. 
the sta t e ,  it is i m p r o b a b l e  that a l a r g e  p e r c e n t a g e  of  u r b a n  
r e s i d e n t s  w i l l  a p p l y  for q u a l i f i c a t i o n  to s u b s i s t e n c e  h u n t  a n d  
fish, g i v e n  p a s t  h i s t o r y .  The d e p a r t m e n t  w i l l  h a v e  a " r e l a t i v e l y "  
s m a l l  n u m b e r  o f  a p p l i c a t i o n s  to r e v i e w  a n d  a d j u d i c a t e .  It ts 
a n t i c i p a t e d  t h a t  m o s t  of the a p p l i c a t i o n s  w i l l  be  f i l e d  in u r b a n  
c e n t e r s ,  w h e r e  d e p a r t m e n t  S t i f f  a r e  c o n c e n t r a t e d .

On t h e  o t h e r  hand, if a p p l i c a t i o n s  w e r e  r e q u i r e d  for t h e s e  livi.n? 
in s u b s e c .  (f) il) c o m m u n i t i e s ,  a v e r y  l a r g e  m a j o r i t y  w c u l c  
u n d o u b t e d l y  apply, a n d  a v e r y  l a rge m a j o r i t y  w o u l d  u n d o u b t e d . - 
q u a l i f y ,  a c c o r d i n g  to t h e  d e p a r t m e n t ' s  i n f o r m a t i o n .  The d e p a r t n e n "  
w o u l d  h a v e  to r e v i e w  a n d  a d j u d i c a t e  t h o u s a n d s  of a p p l i c a t i o n s  
c o l l e c t e d  f r o m  a l l  o v e r  the state, to l i t t l e  e f f e c t .  T h e  sa m e  
w o u l d  b e  true, to a l e s s e r  d e g r e e ,  in s u b s e c .  ( f ) (2) c o m m u n i t i e s .
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T h e  s i g n e d  s t a t e m e n t  r e q u i r e m e n t  s h o u l d  d e t e r  m a n y  u n q u a l i f i e d  
u s e r s  in t h o s e  c o m m u n i t i e s .

T h e  p r e s u m p t i o n s  e s t a b l i s h e d  in s u b s e c .  (h) a r e  r e a s o n a b l e  a n d  h a v e  
a s t r o n g  f a c t u a l  b a s i s .  T h e  p r e s u m p t i o n s  w i l l  n o t  e x c l u d e  a n y  
p e r s o n  whv. q u a l i f i e s  as a s u b s i s t e n c e  u s e r  u n d e r  s u b s e c .  (i) f r o m  
p a r t i c i p a t i n g  in s u b s i s t e n c e  f i s h i n g  o r  h u n t i n g .

P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( i ) :

T h i s  s u b s e c t i o n  se t s  o u t  t h e  c r i t e r i a  t h e  B o a r d  o f  F i s h e r i e s  a n d  
B o a r d  o f  G a m e  a r e  to u s e  in j o i n t l y  s e t t i n g  up  a s y s t e m  for 
i n d i v i d u a l  q u a l i f i c a t i o n .  A l t h o u g h  t h e  l a n g u a g e  of t h i s  s u b s e c t i o n  
is i t s e l f  f a i r l y  s p e c i f i c ,  t h e  b o a r d s  w i l l  h a v e  to a d o p t  
r e g u l a t i o n s  s e t t i n g  out p r o c e d u r e s  a n d  e s t a b l i s h i n g  a w e i g h t e d  
p o i n t  s y s t e m  b a s e d  o n  c r i t e r i a  set out in t h i s  s u b s e c t i o n .

B e c a u s e  t h e  D e p a r t m e n t  of F i s h  a n d  G a m e  is c h a r g e d  w i t h  
i m p l e m e n t i n g  the p r o c e d u r e s  a n d  m a k i n g  the d e t e r m i n a t i o n s  of 
i n d i v i d u a l  q u a l i f i c a t i o n ,  th i s  s u b s e c t i o n  d i r e c t s  t h e  c o m m i s s i o n e r  
o f  t h e  D e p a r t m e n t  of F i s h  a n d  G a m e  to m a k e  r e c o m m e n d a t i o n s  for t h e  
p r o c e d u r e s  to be a d o p t e d  b y  the b o a r d s .

U n d e r  t h e  p r o c e d u r e s  a n d  p o i n t  system, an i n d i v i d u a l ' s  
q u a l i f i c a t i o n  to s u b s i s t e n c e  hu n t  a n d  f i s h  in a s p e c i f i c
s u b s i s t e n c e  u s e  a r e a  w i l l  be d e t e r m i n e d .  T h e  s t a t u t e  d o e s  not
p r o v i d e  f o r  q u a l i f i c a t i o n  on a s t a t e w i d e  basis; h u n t i n g  a n d  f i s h i n g  
in o n e  s u b s i s t e n c e  u s e  a r e a  w i l l  not q u a l i f y  t h e  u s e r  t: 
s u b s i s t e n c e  h u n t  a n d  f i s h  in a n o t h e r  area. W h i l e  it m a y  ce 
t e c h n i c a l l y  p o s s i b l e  for a p e r s o n  to q u a l i f y  in m o r e  t h a n  :ne 
s u b s i s t e n c e  use a r e a  u n d e r  this s u b s e c t i o n ,  it is g e n e r a l l y  
c o n t e m p l a t e d  t h a t  the v a s t  m a j o r i t y  of u s e r s  w i l l  q u a l i f y  fcr :r.Ly 
on e  a r e a .  T h e  c r i t e r i a  are d e s i g n e d  to p r o t e c t  use t h a t  r.as 
c o n c e n t r a t e d  in o n e  area.

A f t e r  r e c e i v i n g  the c o m m i s s i o n e r ' s  r e c o m m e n d a t i o n s ,  the b o a r e s  
j o i n t l y  w i l l  a d o p t  r e g u l a t i o n s  that w i l l  a s s i g n  w e i g h t s  to tr.e
p o i n t s  e a r n e d  u n d e r  t h e  v a r i o u s  c r i t e r i a  and w i l l  d e s i g n a t e  the 
t c t a l  n u m b e r  of p o i n t s  r e q u i r e d  to q u a l i f y .  It is e x p e c t e d  that 
th i s  t h r e s h o l d  s h o u l d  be set at a n u m b e r  that w i l l  be l i k e l y  t: 
m a t c h  t h e  c h a r a c t e r i s t i c s  of a large m a j o r i t y  of  u s e r s  l i n n :  m  
a r e a s  i d e n t i f i e d  u n d e r  (f) (1), a m a j o r i t y  of u s e r s  l i v i n g  m  
c o m m u n i t i e s  i d e n t i f i e d  u n d e r  ( f ) (2), a n d  a s m a l l  m i n o r i t y  cf t h o s e  
l i v i n g  in c o m m u n i t i e s  i d e n t i f i e d  u n d e r  (f)(3).

The s t a t u t e  c o n t e m p l a t e s  that a p e r s o n  l i v i n g  in a s u b s e c .  (ft i 
c o m m u n i t y  who w i s h e s  to s u b s i s t e n c e  hunt or f i s h  w i l l  a p p l y  : 
q u a l i f i c a t i o n ,  a n d  the a p p l i c a t i o n  w i l l  be e v a l u a t e d  by tr.e
D e p a r t m e n t  of F i s h  a n d  G ame. It is a n t i c i p a t e d  th a t  a p e r s o n  
l i v i n g  in a subsec. (f) (2) c o m m u n i t y  w h o  w i s h e s  to s u b s i s t e n c e  h u n t  
or f i s h  w i l l  be p r o v i d e d  a form to use to c a l c u l a t e  the p e r s o n ' s
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I

q u a l i f i c a t i o n s  b e f o r e  s i g n i n g  t h e  s t a t e m e n t  r e q u i r e d  u n d e r  s u b s e c .
(h) (2) .

M o s t  o f  t h e  c r i t e r i a  f o c u s  on a p e r s o n ' s  a c t i v i t i e s  in the 
p r e c e d i n g  12 m o n t h s .  T h e  o n e - y e a r  p e r i o d  is a r e a s o n a b l e  m e a s u r e  
b e c a u s e  a l l  f i s h i n g  a n d  h u n t i n g  s e a s o n s  are c o v e r e d ,  a n d  it is a 
r e a s o n a b l e  t i m e  p e r i o d  for g a u g i n g  b o n a  fi d e  r e l i a n c e ,  as o p p o s e d  
to t e m p o r a r y  v e n t u r e s .  The e f f e c t  o f  t h e  m a n d a t o r y  m i n i m u m s  in 
s u b s e c .  (i) (1) - (4) is e x p l a i n e d  in t h e  d i s c u s s i o n  o n  s u b s e c .  (j) . 
J u s t  m e e t i n g  e a c h  of  t h e  m i n i m u m s ,  h o w e v e r ,  w i l l  n o t  g i v e  a p e r s o n  
e n o u g h  p o i n t s  to q u a l i f y  u n l e s s  p o i n t s  a r e  e a r n e d  in t h e  o t h e r  
t h r e e  c a t e g o r i e s .  A l t e r n a t i v e l y ,  a p e r s o n  m i g h t  q u a l i f y  if h e  or 
she just m e e t s  t h e  m i n i m u m  in o n e  o r  two c a t e g o r i e s ,  b u t  
s u b s t a n t i a l l y  e x c e e d s  the m i n i m u m s  in t h e  o t h e r s .  T h e  c a t e g o r i e s  
in s u b s e c .  ( i ) (5) - (7) do not c o n t a i n  m i n i m u m s /  a p e r s o n  c o u l d  
s t i l l  q u a l i f y  if he or she e a r n s  z e r o  p o i n t s  .in o n e  or  m o r e  of 
t h e s e  c a t e g o r i e s  b u t  has h i g h  n u m b e r s  in the o t h e r  c a t e g o r i e s .  T h e  
m a x i m u m s  in s u b s e c .  (i) (5) a n d  (6) a r e  i n c l u d e d  to k e e p  t h e  
c r i t e r i a  m e a n i n g f u l  a n d  to p r e v e n t  a b u s e  of a n y  o n e  p a r t i c u l a r  
c r i t e r i o n .

U n d e r  s u b s e c .  ( i ) (1), a p e r s o n  r e c e i v e s  p o i n t s  f o r  t h e  p o u n d s  of 
f i s h  a n d  g a m e  e a t e n  b y  the u s e r  in t h e  p r e c e d i n g  12 m o n t h s .  The 
t a k i n g  o f  t h a t  f i s h  a n d  g a m e  m u s t  h a v e  b e e n  n o n c o m m e r c i a l .  F i s h  
a n d  g a m e  t a k e n  in a s u b s i s t e n c e  use a r e a  o t h e r  t h a n  the a r e a  for 
w h i c h  q u a l i f i c a t i o n  is s o u g h t  c o u l d  b e  c o u n t e d  if t h e  f i s h  or g a m e  
was r e c e i v e d  as a . g i f t  or b a r t e r e d  for, b u t  not if it w a s  p u r c h a s e d  
for m o n e y .  F i s h  a n d  g a m e  u s e d  for p u r p o s e s  o t h e r  t h a n  p e r s o n a l  
c o n s u m p t i o n  b y  t h e  a p p l i c a n t  w o u l d  not be c o u n t e d .  T h e  m a n d a t o r y  
m i n i m u m  of 125 p o u n d s  is a r e a s o n a b l e  t h r e s h o l d  for d e m o n s t r a t i n g  
a c t u a l  a n d  s u b s t a n t i a l  r e l i a n c e  on f i s h  a n d  game.

T h e  s u b s i s t e n c e  d i v i s i o n  of the D e p a r t m e n t  of F i s h  a n d  G a m e  r.as 
d o n e  e x t e n s i v e  r e s e a r c h  on p o u n d s  of c o n s u m p t i o n  o f  v a r i o u s  w i _ c  
r e s o u r c e s .  The a v e r a g e  y e a r l y  p e r  c a p i t a  c o n s u m p t i o n  of meat, 
fish, a n d  fowl in w e s t e r n  s t a t e s  is 222 p o u nds. The a v e r a g e  y e a r l y  
p e r  c a p i t a  c o n s u m p t i o n  of meat, fish, a n d  fowl by s u b s i s t e n c e -  
r e l i a n t  u s e r s  in A l a s k a  in the pa s t  has b e e n  m u c h  h i g h e r ,  b e c a u s e  
a l t e r n a t e  p r o t e i n  s o u r c e s  s u c h  as m i l k  a n d  d a i r y  p r o d u c t s  are not 
as r e a d i l y  a v a i l a b l e ,  a n d  s u b s i s t e n c e  u s e r s  t e n d  to c o n s u m e  fisr. 
a n d  g a m e  for c a l o r i c  v a l u e  as well.

T h e  125-pour.d m i n i m u m  was s e l e c t e d  as a t h r e s h o l d  t h a t  w o u l d  not 
a r b i t r a r i l y  e x c l u d e  s u b s i s t e n c e - r e l i a n t  users, but w o u l d  p r o v i d e  a 
m e a n i n g f u l  f i l ter. C o n s u m p t i o n ,  in b o t h  the w e s t e r n  s t a t e s  f i g u r e s  
a n d  t h e  d i v i s i o n  of s u b s i s t e n c e  research, is d e f i n e d  as pcur.us 
b r o u g h t  i n t o  the k i t c h e n .  P o u n d s  of c o n s u m p t i o n  s h o u l d  be m e a s u r e :  
s i m i l a r l y  for the p u r p o s e s  of this s t a t u t e .

U n d e r  s u b s e c .  ( i ) (2), a p e r s o n  r e c e i v e s  p o i n t s  f o r  t h e  n u m b e r  of 
s p e c i e s  f r o m  the s u b s i s t e n c e  use a r e a  for w h i c h  q u a l i f i c a t i o n  is 
s o u g h t  th a t  are c o n s u m e d  by the p e r s o n .  The t a k i n g  of the fish ar.u
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g a m e  m u s t  h a v e  b e e n  n o n c o m m e r c i a l ,  a n d  t h e  f i s h  a n d  g a m e  m a y  not 
h a v e  b e e n  p u r c h a s e d  for m o n e y .  D e p e n d e n c e  on a w i d e  v a r i e t y  of 
f i s h  a n d  g a m e  s p e c i e s  i n d i c a t e s  a h i g h e r  r e l i a n c e  o n  w i l d  f i s h  a n d  
g a m e  to  m e e t  a w i d e r  s p e c t r u m  o f  n u t r i t i o n a l  n e e d s .  T h e  b o a r d s ,  b y  
r e g u l a t i o n ,  j o i n t l y  w i l l  set t h e  m a n d a t o r y  m i n i m u m  n u m b e r  of 
s p e c i e s  o r  g r o u p s  of  s p e c i e s  t h a t  m u s t  b e  c o n s u m e d ,  a n d  m a y  
c o n s i d e r  r e g i o n a l  d i v e r s i t y  o f  s p e c i e s  in s e t t i n g  t h e  m i n i m u m .  To 
a v o i d  s i t u a t i o n s  w h e r e  t h e  n u m b e r  o f  s p e c i e s  o f  an a n i m a l  or  f i s h  
is so h i g h  t h a t  t h i s  c r i t e r i o n  w o u l d  b e c o m e  m e a n i n g l e s s ,  t h e  b o a r d s  
ar e  a l l o w e d  to g r o u p  s o m e  s p e c i e s  t o g e t h e r  f o r  t h e  p u r p o s e s  of 
d e t e r m i n i n g  p o i n t s  u n d e r  the c r i t e r i o n .  F o r  e x a m p l e ,  t h e  b o a r d s  
m a y  d e c i d e  to g r o u p  s p e c i e s  in a m a n n e r  s u c h  as t h e  f o l l o w i n g :

—  all s p e c i e s  of u p l a n d  birds,
—  all s p e c i e s  of w a t e r  fowl,
—  all s p e c i e s  o f  f r e s h  w a t e r  fish, ’
—  all s p e c i e s  o f  salmon,
—  all s p e c i e s  of n o n - s a l m o n  s a l t  w a t e r  fish,
—  all s p e c i e s  of crab,
—  all s p e c i e s  of o t h e r  m a r i n e  i n v e r t e b r a t e s ,
—  all s p e c i e s  of s m a l l  game,
—  e a c h  i n d i v i d u a l  s p e c i e s  of b i g  game, f u r b e a r e r s ,  o r

m a r i n e  m a m m a l s .

T h e s e  a r e  o n l y  p o s s i b i l i t i e s ;  the b o a r d s  a r e  not r e q u i r e d  to m a k e  
s u c h  g r o u p i n g s .

U n d e r  s u b s e c .  (i ) (3) , a p e r s o n  e a r n s  p o i n t s  for t h e  d a y s  s c e n t  
t a k i n g  f i s h  or g a m e  in the s u b s i s t e n c e  use a r e a  for w h i c h  
q u a l i f i c a t i o n  is s o u g h t .  P o i n t s  are a l s o  e a r n e d  for d a y s  s p e n t  
p r o c e s s i n g  that fi s h  a n d  game, a l t h o u g h  t h e  p r o c e s s i n g ,  as c p c c s e o  
to t a k i n g ,  n e e d  not t a k e  p l a c e  in the s u b s i s t e n c e  u s e  area. It is 
not n e c e s s a r y  th a t  the p e r s o n  s p e n d  the e n t i r e  d a y  e n g a g e s  m  
t a k i n g  or  p r o c e s s i n g  for that d a y  to c o u n t  t o w a r d  p o i n t s ,  cut at 
l e a s t  p a r t  o f  the d a y  m u s t  be s p e n t  in t h e s e  a c t i v i t i e s .  The 
m a n d a t o r y  m i n i m u m  of 30 d a y s  e n g a g e d  in t a k i n g  or p r o c e s s i n g  fisr. 
or g a m e  is a r e a s o n a b l e  i n d i c a t o r  of a c t u a l  a n d  s u b s t a n t i a l  
r e l i a n c e  o n  fi s h  a n d  game.

U n d e r  s u b s e c .  ( i ) (4), a p e r s o n  r e c e i v e s  p o i n t s  for t h e  n u m b e r  cf 
m o n t h s  d u r i n g  w h i c h  he or she h u n t s  or f i s h e s  in t h e  s u b s i s t e n c e  
use a r e a  for w h i c h  q u a l i f i c a t i o n  is s o u g h t .  T h i s  c r i t e r i o n  is 
i n t e n d e d  to r e w a r d  use th a t  o c c u r s  t h r o u g h o u t  the year, as o p p o s e s  
to u s e  in o n l y  o n e  or two forays. Y e a r - r o u n d  u s e  t i e s  in w i t h  a 
w i d e  d i v e r s i t y  of u s e  a n d  t e n d s  to r e f l e c t  a h i g h e r  d e a r e e  cf 
r e l i a n c e  on fi s h  a n d  g a m e  r e s o u r c e s .  T h e  m a n d a t o r y  m i n i m u m  cf four 
m o n t h s  is c o n s i d e r e d  a b a s i c  t h r e s h o l d  a n d  c o u l d  b e  e a s i l y  met cy 
a p e r s o n  h u n t i n g  or f i s h i n g  o n l y  o n c e  in e a c h  s e a s o n  of the year. 
T h e r e  is no r e q u i r e m e n t  that the h u n t i n g ,  f ishing, or p r o c e s s i n g  
o c c u r  in a n y  s p e c i f i c  month.
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U n d e r  s u b s e c .  (i) (5), a p e r s o n  e a r n s  p o i n t s  f o r  t h e  n u m b e r  of  w e e k s  
d u r i n g  w h i c h  h i s  o r  h e r  w o r k  e f f o r t  is p r i n c i p a l l y  d i r e c t e d  t o w a r d  
h u n t i n g  a n d  f i s h i n g  a c t i v i t y ,  r a t h e r  t h a n  o t h e r  w o r k  s u c h  as 
e m p l o y m e n t  o r  o t h e r  b u s i n e s s  a c t i v i t y .  W o r k  e f f o r t  is to be 
d i s t i n g u i s h e d  f r o m  t h e  v a l u e  o f  i n c o m e  r e c e i v e d  d u r i n g  t h e  w e ek. 
It is n o t  n e c e s s a r y  t h a t  t h e  m a r k e t  v a l u e  o f  f i s h  o r  g a m e  t a k e n  b e  
h i g h e r  t h a n  c a s h  i n c o m e  r e c e i v e d  d u r i n g  t h e  w eek; it is n e c e s s a r y  
t h a t  t h e  u s e r  e x e r t  m o r e  e f f o r t  on h a r v e s t i n g  f i s h  a n d  g a m e  
r e s o u r c e s  t h a n  o n  p u r s u i n g  a n y  o t h e r  w o r k  e f f o r t .

U n d e r  s u b s e c .  ( i ) (6), a p e r s o n  s c o r e s  p o i n t s  f o r  t h e  n u m b e r  of 
h o u s e h o l d s  w i t h  w h i c h  he or she s h a r e s ,  o r  f r o m  w h i c h  he  or she 
r e c e i v e s ,  f i s h  o r  g a m e .  T h e  t a k i n g  of the f i s h  a n d  g a m e  m u s t  h a v e  
b e e n  n o n c o m m e r c i a l ,  a n d  t h e  f i s h  a n d  g a m e  m a y  n o t  h a v e  b e e n  
p u r c h a s e d  f o r  m o n e y .  T h i s  c r i t e r i o n  r e c o g n i z e s  t h a t  a p e r s o n  m a y  
w e l l  r e l y  o n  t h e  f i s h  a n d  g a m e  h e  o r  s h e  t a k e s  -to m e e t  f a m i l y  a n d  
s o c i a l  o b l i g a t i o n s .  T h e  r e l i a n c e  o f  t h e  p e r s o n  a n d  t h o s e  w h o  
r e c e i v e  t h e  s h a r e d  r e s o u r c e s  s h o u l d  be  r e c o g n i z e d  a n d  p r o t e c t e d .  
T he 1 0 - h o u s e h o l d  m a x i m u m  is d e s i g n e d  to p r e v e n t  a b u s e  of th i s  
c r i t e r i o n  t h r o u g h  m i n i m a l  s h a r i n g  w i t h  m a n y  h o u s e h o l d s .

U n d e r  s u b s e c .  (i) (7), a p e r s o n  w i l l  s c o r e  a set n u m b e r  of  p o i n t s  if 
all of  the f i s h  a n d  g a m e  t a k e n  b y  t h a t  p e r s o n  c o m e s  f r o m  the 
s u b s i s t e n c e  u s e  a r e a  for w h i c h  q u a l i f i c a t i o n  is s o u g h t .  T h i s  
c r i t e r i o n  i n d i c a t e s  w h e t h e r  the p e r s o n  has a h i g h e r  d e g r e e  of 
r e l i a n c e  on  f i s h  a n d  g a m e  in t h a t  a r e a  t h a n  d o e s  a p e r s o n  w h o  
r e l i e s  o n  f i s h  a n d  g a m e  f r o m  o t h e r  a r e a s  o f  the s t a t e  as well.

P r o p o s e d  AS 16 . 05 . 268 (j ) :

T h e  c r i t e r i a  in s u b s e c s .  <i ) (1) - (i ) v4) set out m a n d a t o r y
m i n i m u m s .  S u b s e c t i o n  (j) s p e c i f i e s  t h a t  ail of t h o s e  m i n i m u m s  m u s t  
be m e t  in o r d e r  for a p e r s o n  to m e e t  the r e q u i r e m e n t s  for 
q u a l i f i c a t i o n  to s u b s i s t e n c e  h u n t  a n d  fi s h  in a p a r t i c u l a r  
s u b s i s t e n c e  use area. F a i l u r e  to m e e t  a n y  one of tr.e m i n i m u m s  
d i s q u a l i f i e s  the p e r s o n ,  r e g a r d l e s s  of the n u m b e r  of p o i n t s  t h a t  
m i g h t  b e  e a r n e d  in o t h e r  c a t e g o r i e s .  T h e  m i n i m u m s  a r e  c o n s i d e r e d  
to b e  so b a s i c  t h a t  a n y o n e  w h o  d o e s  not m e e t  t h e m  c o u l d  not h a v e  
the a c t u a l  a n d  s u b s t a n t i a l  r e l i a n c e  on s u b s i s t e n c e  h u n t i n g  a n d  
f i s h i n g  p r o t e c t e d  b y  t h i s  p r o p o s e d  s t a t u t e .

P r o p o s e d  AS 16.05 . 268 (k) :

S u b s e c t i o n  (k) a u t h o r i z e s  the b o a r d s  to d e v e l o p  t h e  p r o c e d u r e s  arc 
a n y  f o r m s  in s u c h  a w a y  as to e n s u r e  that h u n t i n g  a n d  fishi.t: 
a c t i v i t y  u s e d  to s a t i s f y  the c r i t e r i a  of s u b s e c .  (i) was lege., 
n o n c o m m e r c i a l ,  a n d  e f f i c i e n t  a n d  e c o n o m i c a l .  T h i s  d o e s  not ru _ e  
out a p e r s o n ' s  a b i l i t y  to c o u n t  a c t i v i t y  t h a t  i n v o l v e s  a i r p l a n e  
t r a v e l  to r e a c h  the s u b s i s t e n c e  use a r e a  for w h i c h  q u a l i f i c a t i o n  is 
sought, o r  th a t  i n v o l v e s  use of s p e c i f i c  t y p e s  of g e a r  s u c h  as r;u
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a n d  r e e l  f o r  f i s h i n g ,  if t h e  u s e  is e f f i c i e n t  a n d  e c o n o m i c a l .  It: 
d o e s  m e a n  t h a t  t h e  b o a r d s  m a y  i n c l u d e  q u e s t i o n s  on an a p p l i c a t i o n  
f o r m  w h i c h  w i l l  e x c l u d e  c e r t a i n  m e t h o d s  o r  m e a n s  for c e r t a i n  
s p e c i e s ,  b e c a u s e  o f  t h e  c l e a r  i n e f f i c i e n c y .  Q u e s t i o n s  m a y  a l s o  
e x c l u d e  a c t i v i t y  i n v o l v i n g  c e r t a i n  t y p e s  of t r a v e i  a n d  e q u i p m e n t  
t h a t  c l e a r l y  s h o w  r e l i a n c e  is n o t  e f f i c i e n t  or e c o n o m i c a l .

If h o s p i t a l i z a t i o n  d u r i n g  t h e  r e l e v a n t  t i m e  p e r i o d  h a s  p r e v e n t e d  a 
p e r s o n  f r o m  m e e t i n g  t h e  q u a l i f i c a t i o n  r e q u i r e m e n t s  of  s u b s e c .  (i), 
or if m i l i t a r y  s e r v i c e  o r  f u l l - t e r m  a t t e n d a n c e  at a n  e d u c a t i o n a l  
i n s t i t u t i o n  o u t s i d e  the s u b s i s t e n c e  u s e  a r e a  for w n i c h  
q u a l i f i c a t i o n  is s o u g h t  has m a d e  it i m p o s s i b l e  to m e e t  the 
c r i t e r i a ,  t h e  p e r s o n  m a y  r e l y  on a c t i v i t y  d u r i n g  t h e  12 m o n t h s  
i m m e d i a t e l y  p r e c e d i n g  t h e  h o s p i t a l i z a t i o n  or a b s e n c e .

P r o p o s e d  AS  1 6 . 0 5 . 2 6 8 ( 1 ) :

T h e  d e p a r t m e n t ' s  r e g u l a t i o n s  are to p r o v i d e  for an e x p e d i t e d  r e v i e w  
p r o c e d u r e ,  m o s t  l i k e l y  b y  w a y  o f  an  a p p e a l  to the c o m m i s s i o n e r  for 
a d e c i s i o n  w i t h i n  30 days, for p e r s o n s  w h o  h a v e  b e e n  d e n i e d  
q u a l i f i c a t i o n .  If t h e  c o m m i s s i o n e r  a f f i r m s  t h e  o r i g i n a l  deni a l ,  
the d e c i s i o n  w o u l d  be f i n a l  for t h e  d e p a r t m e n t  a n d  t h e  p e r s o n  c o u l d  
a p p e a l  t o  t h e  s u p e r i o r  c o u r t  u n d e r  t h e  A l a s k a  R u l e s  o f  A p p e l l a t e  
P r o c e d u r e .  T h i s  s u b s e c t i o n  c o n t e m p l a t e s  t h a t  t h e  p e r s o n  w i l l  be 
g i v e n  a m e a n i n g f u l  o p p o r t u n i t y  to p r e s e n t  r e l e v a n t  e v i d e n c e  
s u p p o r t i n g  q u a l i f i c a t i o n .  It d o e s  not r e q u i r e  a n  a d j u d i c a t i o n  of 
i n d i v i d u a l  q u a l i f i c a t i o n  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  
(AS 4 4 . 6 2 ) ,  w h i c h  a p p l i e s  o n l y  to D e p a r t m e n t  of F i s h  a n d  Same 
f u n c t i o n s  r e l a t i n g  to the p r o t e c t i o n  cf fi s h  h a b i t a t  u n d e r  
AS 1 6 . 0 5 . 8 7 0 .  (See AS 4 4 .62 . 330 (a) (48)) .

P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( m ) :

S u b s e c t i o n  (1) p r o v i d e s  th a t  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  t.cat 
are not i d e n t i f i e d  as s u b s i s t e n c e  s t o c k s  a n d  p o p u l a t i o n s  ur.cer 
s u b s e c .  (a) m a y  be h a r v e s t e d  o n i y  u n d e r  n o n s u b s i s t e n c e  r e g u l a t i o n s .  
T h i s  s u b s e c t i o n  w o u l d  a p p l y  to all f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  
in a r e a s  i d e n t i f i e d  by  the b o a r d s  u n d e r  subsec. ( f ) (3), as w e l l  as 
fish s t o c k s  a n d  g a m e  p o p u l a t i o n s  in s u b s e c .  ( f ) (1) a n d  ( f ) (2) a r e a s  
w h i c h  a r e  n o t  i d e n t i f i e d  by the b o a r d s  u n d e r  s u b s e c .  (a) a_ 
s u b s i s t e n c e  s t o c k  a n d  p o p u l a t i o n s .

P r o p o s e d  AS 16 . 0 5 . 2 6 8 (n) :

S u b s e c t i o n  (n) is s i m i l a r  to e x i s t i n g  AS 1 6 . 0 5 . 2 5 8 ( f ) ,  but it au : 
a r e f e r e n c e  co all the m a j o r  r e g u l a t o r y  t o o l s  a v a i l a b l e  to tr.e 
B o a r d  o f  F i s h e r i e s  u n d e r  AS 1 6 . 0 5 . 2 5 1  a n d  to the 3 o a r d  cf S a m e  
u n d e r  A S  1 6 . 0 5 . 2 5 5 .  E x i s t i n g  AS 1 6 . 0 5 . 2 5 8 ( f )  s p e c i f i c a l l y  lists 
o n l y  " s e a s o n s ,  c a t c h  or b a g  limits, a n d  m e t h o d s  a n d  m e a n s . "  7r.->
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l a n g u a g e  o f  p r o p o s e d  s u b s e c .  (n) c l a r i f i e s  t h a t  t h e  b o a r d s  m a y  a l s o  
u s e  m a r k i n g  a n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s ,  q u o t a s ,  h a r v e s t  
l e v e l s ,  a n d  sex, a g e  a n d  s i z e  l i m i t a t i o n s  in r e g u l a t i n g  
s u b s i s t e n c e .  T h e  r e f e r e n c e  to w a n t o n  w a s t e  s t a t u t e s  is i d e n t i c a l  
to t h e  e x i s t i n g  s t a t u t e .

P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( 0 ) :
P a r a g r a p h  ( 1 ) :

T h e  l a c k  o f  a d e f i n i t i o n  of  " r e a s o n a b l e  o p p o r t u n i t y "  has b e e n  a 
c o n t i n u i n g  s o u r c e  o f  c o n t r o v e r s y  in t h e  a d m i n i s t r a t i o n  of 
s u b s i s t e n c e  l a w  u n d e r  e x i s t i n g  AS  1 6 . 0 5 . 2 5 8 .  T h e  n e w  d e f i n i t i o n  in 
s u b s e c .  ( o ) (1), in c o n n e c t i o n  w i t h  n e w  AS  1 6 . 0 5 . 2 6 8 ( b ) ,  e s t a b l i s h e s  
the l e g a l  s t a n d a r d  for the b o a r d s  in a d o p t i n g  f i s h  a n d  g a m e  
r e g u l a t i o n s  to p r o v i d e  a p r e f e r e n c e  for s u b s i s t e n c e  uses.

T h e  B o a r d  o f  F i s h e r i e s  a n d  B o a r d  of G a m e  a r e  c o m p o s e d  of 
i n d i v i d u a l s  w h o  a r e  p i c k e d  in p a r t  b e c a u s e  t h e y  a r e  p a r t i c u l a r l y  
k n o w l e d g e a b l e  in m a t t e r s  r e l a t i n g  to f i s h  a n d  g a m e .  W h e n  t h e y  m a k e  
t h e i r  d e c i s i o n s ,  t h e y  u s u a l l y  h a v e  the b e n e f i t  of  t e s t i m o n y  a n a  
a d v i c e  f r o m  t h e  l o c a l  a n d  r e g i o n a l  a d v i s o r y  b o a r d s ,  t h e  D e p a r t m e n t  
of F i s h  a n d  Game, a n d  the p u b l i c .  T h i s  p r o v i s i o n  a l l o w s  t h e m  to 
a p p l y  t h a t  k n o w l e d g e  to m a k e  g o o d  m a n a g e m e n t  d e c i s i o n s .

T h e  s t a n d a r d  of a " n o r m a l l y  d i l i g e n t  p a r t i c i p a n t "  is u s e d  to 
c l a r i f y  t h a t  t h e  b o a r d s  d o  not h a v e  to t a i l o r  h u n t s  or  f i s h e r i e s  to 
s a t i s f y  t h e  r e q u i r e m e n t s  of i n e f f i c i e n t  use r s .  T h i s  c o n c e p t  t i e s  
b a c k  to t h e  t e r m s  o f  " e f f i c i e n c y  a n d  e c o n o m y  of e f f o r t ,  cost, a n d  
t r a n s p o r t a t i o n "  e x p r e s s e d  in s u b s e c .  (k) a n d  i n h e r e n t  m  
s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  T h e  h u n t i n g  o r  f i s h i n g  p e r m i t t e e  
b y  t h e  b o a r d  s h o u l d  p r o v i d e  a n o r m a l l y  d i l i g e n t  h u n t e r  or f i s h e r  
w i t h  a " r e a s o n a b l e  e x p e c t a t i o n  of s u c c e s s , "  but t h e  l a n g u a g e  goes 
on to e x p l a i n  t h a t  t h e r e  is no g u a r a n t e e  of t a k i n g  fi s h  or game, 
the c o n d i t i o n s  of the h u n t  or fishery, or t a k i n g  a l l  t h a t  the u s e r  
w a n t s  o r  e v e n  ne e d s .  T h e s e  q u a l i f i c a t i o n s  m a y  s e e m  seif-eviner.t, 
b u t  c l a r i t y  is n e e d e d  to a v o i d  c o n t r a r y  c o u r t  i n t e r p r e t a t i o n s .

T h e  b o a r d s  are r e q u i r e d  to m a k e  f i n d i n g s  w h e n  t h e y  m a k e  r e a s o n a b l e  
o p p o r t u n i t y  d e t e r m i n a t i o n s .  T h e s e  f i n d i n g s  n e e d  n o t  be  in w r i t i n g ,  
b ut s h o u l d  b e  e v i d e n t  on the r e c o r d  of the p r o c e e d i n g s  of e a c h  
b e a r d .  In m a k i n g  its f i n d ings, a b o a r d  c o n s i d e r s  the f a c t o r s  
l i s t e d  in s u b s e c .  (o) (I) (B) . T h e s e  a r e  the f a c t o r s  b e l i e v e d  to ce 
i m p o r t a n t  in p r o v i d i n g  a r e a s o n a b l e  o p p o r t u n i t y .  T h e  c r i t e r i a  
l i s t e d  in s u b s e c .  (o) (1) (B) (iii) a r e  not i n t e n d e d  to r e q u i r e  tr.e 
b o a r d s  to m a t c h  a n y  h i s t o r i c  use. W h i l e  it is e x p e c t e d  th a t  tr.e 
b o a r d s  w i l l  p r o v i d e  h u n t s  a n d  f i s h e r i e s  th a t  c o r r e s p o n d  g e n e r a . l y  
w i t h  c u s t o m a r y  a n d  t r a d i t i o n a l  s e a s o n s  a n d  h a r v e s t  levels, as lor: 
as t h e  s e a s o n  is l o n g  e n o u g h  to p r o v i d e  a n o r m a l l y  d i l i g e n t  hur.te: 
o r  f i s h e r  w i t h  a r e a s o n a b l e  c h a n c e  o f  su c c e s s ,  it n e e d  not last tr.e 
e n t i r e  s e a s o n  of t h e  year. For e x a m p l e ,  if d a t a  s h o w s  t h a t  h u n t s  
h a v e  h i s t o r i c a l l y  o c c u r r e d  b o t h  in the fall a n d  w i n t e r ,  w i t h  at 
l e a s t  a f e w  a n i m a l s  t a k e n  in e v e r y  month, the b o a r d  is not require.:
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to k e e p  t h e  s e a s o n  o p e n  d u r i n g  all f a l l  a n d  w i n t e r  m o n t h s .  A  h u n t  
o f  r e a s o n a b l e  d u r a t i o n  d u r i n g  the fall a n d  a n o t h e r  h u n t  of 
r e a s o n a b l e  d u r a t i o n  d u r i n g  the w i n t e r  w o u l d  g e n e r a l l y  b e  
s u f f i c i e n t .

C o m p e t i t i o n  f r o m  o t h e r  s u b s i s t e n c e  a n d  n o n s u b s i s t e n c e  u s e r s  is 
l i s t e d  as a f a c t o r  in s u b s e c .  (o) (1) (B) (v) . T h i s  p r o v i s i o n  is 
i n c l u d e d  to a l l o w  the b o a r d  to c r e a t e  s e a s o n s  s e p a r a t e  f r o m  g e n e r a l  
o r  s p o r t  s e a s o n s  if n e c e s s a r y  to p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  
for s u b s i s t e n c e  u s e r s  C o m p e t i t i o n  for s u b s i s t e n c e  u s e r s  m i g h t  b e  
a r e a s o n  to l e n g t h e n  a s e a s o n  or s t r u c t u r e  it in s u c h  a w a y  as to 
s p r e a d  t h e  h u n t i n g  or f i s h i n g  e f f o r t  out o v e r  t i m e  or pl a c e .

P a r a g r a p h  (2) ;

T h i s  p a r a g r a p h  p r o v i d e s  a d e f i n i t i o n  of  t h e  t e r m  " p r e c e d i n g  12 
m o n t h s , "  w h i c h  is u s e d  in the q u a l i f i c a t i o n  c r i t e r i a  in s u b s e c .

(i) .

S e c t i o n s  3 a n d  4 :

T h e s e  s e c t i o n s  set out the d e f i n i t i o n s  of s u b s i s t e n c e  f i s h i n g  a n d  
h u n t i n g .  B o t h  e x i s t i n g  d e f i n i t i o n s  are a m e n d e d  to d e l e t e  
" d o m i c i l e d  in a r u r a l  a r e a  o f  the s t a t e , " c o n s i s t e n t  w i t h  the 
r u l i n g  b y  t h e  A l a s k a  S u p r e m e  C o u r t  in M c D o w e l l .

T h e  u s e  of  t h e  t e r m s  " q u a l i f i e d  r e s i d e n t "  and "in a c c o r d a n c e  w i t h  
AS 1 6 . 0 5 . 2 6 8  a n d  r e g u l a t i o n s  a d o p t e d  u n d e r  t h a t  s t a t u t e "  a r e  :: 
c l a r i f y  t h a t  s u b s i s t e n c e  t a k i n g  is a u t h o r i z e d  o n l y  u n d e r  s t a t e  
r e g u l a t i o n s .  T h e  s u b s i s t e n c e  s t a t u t e s  do not of t h e m s e l v e s  
a u t h o r i z e  any h u n t i n g  or f ishing. T h e y  a u t h o r i z e  a n d  g u i d e  the 
b o a r d s '  a c t i o n s  in p r o v i d i n g  for s u b s i s t e n c e  h u n t s  a n d  f i s h e r i e s .  
H u n t i n g  or f i s h i n g  m a y  o c c u r  o n l y  in a c c o r d a n c e  w i t h  t h e s e  c c a r a  
r e g u l a t i o n s .  T h i s  l a n g u a g e  r e a f f i r m s  the i n t e n t  of e x i s t i n g  
AS 1 6 . 0 5 . 2 5 9  a n d  the h o l d i n g  in S t a t e  v. E l u s k a , 724 ? . 2 d  514 
( A l aska 1986) th a t  s u b s i s t e n c e  not be u s e d  as a d e f e n s e  to hu n t  
c o n t r a r y  to r e g u l a t i o n s .  T h i s  b i l l  d o e s  not c r e a t e  i n d i v i d u a l  
r i g h t s  to h u n t  or fi s h  a b s e n t  r e g u l a t i o n .  It is not i n t e n d e d  that 
any of t h e  p r o v i s i o n s  of th i s  b i l l  be u s e d  as a d e f e n s e  m  a 
c r i m i n a l  p r o s e c u t i o n  for t a k i n g  fi s h  or game. A  p e r s o n  who is 
d i s s a t i s f i e d  w i t h  a b o a r d  r e g u l a t i o n  s h o u l d  s u b m i t  a p r o p o s a l  to 
the a p p r o p r i a t e  board, or m a y  c h a l l e n g e  t h e  r e g u l a t i o n  u n d e r  
AS 4 4 . 6 2 . 3 0 0 .

In 1986, the l e g i s l a t u r e  e x t e n s i v e l y  d e b a t e d  a n d  r e j e c t e d  t h e  izea 
of u s e  of  r o d  a n d  reel as a m e a n s  of s u b s i s t e n c e  f i s h i n g .  Section. 
3 of t h e  b i l l  i n c l u d e s  that d i s t i n c t i o n .
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