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E x x o n  V a l d e z  O i l  S p i l l  T r u s i
645 G Street, Suite 401, Anchorage, AK 99501-3451 907/278-8C

February 20, 1998

The Honorable Bill Hudson 
House of Representatives 
Alaska State Legislature 
State Capitol, M/S 3100 
Juneau, Alaska 99801-1182

! appreciated the opportunity to speak before the House Resources Committee last 
week. I hope the information provided by myself and the State Trustees was useful. 
As you requested, I am enclosing a list of the slides used in my presentation, and their 
location, if known. I have also added both yourself and co-chair Representative Scott 
Cgan to our mailing list for newsletters and annual reports, as well as notification 
regarding the planning process for the Restoration Reserve.

Please let me know if I can be of any further assistance.

Fe d e r a l Trustees State Trustees
U.S. Department ol Hie Interior Alaska Department ol Fisli and Game
U.S. Department ol Agriculture Alaska Department ol Environmental Conservation

National Oceanic and Atmospheric Administration Alaska Department ol Law

Sincerely,

Executive Director

Enclosure

cc: Co-chair Representative Scott Ogan



E x x o n  V a l d e z  O i l  S p i l l  T r u s t e e  C o u n c i l
645 G Street, Suite 40 i. Anchorage, AK 99501-3451 907/273-8012 fax: 907/276-7178

Exxon Valdez Oil Spill Trustee Council slides presented to the House Resources 
Committee, February 12, 1998.

Slide descriptions and locations

1) Otolith marking from Prince William Sound pink salmon.

2) Coded wire tags imbedded in snouts of salmon fry. ADF&G file photo.

3) ADF&G biologist taking genetic samples from Kcnai River.

4) Hydroacoustic surveys in Prince William Sound.

5) Alaska SeaLife Center in Seward.

6) Port Dick Creek (before and after reconstruction) taken at Port Dick, southern Kcnai 
Peninsula.

7) Harbor sea! sampling, ADF&G file photo, location unknown.

8) Sport fisherman, ADNR file photo, Kcnai River.

9) Gratewalks or fishwalks, ADNR file photo, Kcnai River.

10) Outside Aluliiq Museum, Kodiak.

11) Inside Alutiiq Museum, Kodiak.

12) 1997 oil spill cleanup, Sleepy Bay, Latouche Island, Prince William Sound.

Fe d e r a l Trustees State Trustees
It s. Departmi -d II'-' lerior Alaska Department ol Fish and Game
U.S. Departin' Agriculture Alaska Department ol Environmental Conservation

National Oceanic ant) Atmospheric Administration Alaska Department ol Law
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District 10

TO: Representative Scott Ogan, Co-Chairman 
Representative Bill Hudson, Co-Chairman 
House Resources Com

FR: Representative Joe Green /

RE:
/

Resources Committee

DATE: March 19 ,1997

During a recent hearing in the House Resources Committee on the topic of 
restricting the use of state land I suggested that the committee might dedicate 
a meeting to this topic so that the next time we consider such legislation, we 
would be better informed.

Please consider this memo a formal request for such a hearing.
CTIt < L C Jus/ t o  

I would like someone from DNR, and possibly the Department of Law, to 
address the committee with detailed maps showing where the state has lar.d, 
how it is  classified or restricted, any plans they have for re-classification; lands 
for which we have applied, but have not yet received patent under the 
statehood act, whether or not there are disputes surrounding these lands, and 
how the division plans to classify or restrict the use of these lands after the 
state receives patent; land that has been selected and/or patented by native 
corporations; land selections that have been disputed by the state, native 
corporations, or the federal government; and a review of mental health and 
university lands. In this context I believe it would be important for them to 
discuss the regional plans being developed around the state, and any 
restrictions anticipated or planned for the use of the land.

iV 15



Representative Scott Ogan, Co-Chairman 
Representative Bill Hudson, Co-Chairman 
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In addition it seems incumbent that the committee hear from the Exxon 
Valdez Oil Spill Trustees Council. As you know, this organization is directed 
by a board of three federal members and three state members. The three state 
members are Attorney General Bruce Botelho, Department of Fish and Game 
Commissioner Frank Rue, and Department of Environmental Conservation 
Commissioner Michelle Brown. The Council has a staff, headed by an 
Executive Director, Mollie McCammon. We should have at least one board 
member (preferably~allTlifee) and the executive director address the 
committee on the topic of the Council's land acquisition program. As you 
may know, the Council is  buying large parcels of land in the so-called "spill 
area" and restricting the use of that land to "habitat restoration" which may 
or may not be the highest and best use for the state.

Finally, Mr. Jack Chenowith, of the Legislative Affairs Agency, Division of 
Legal Services, should be requested to discuss the process, and potential legal 
problems, of the Oil Spill Council restricting the use of state land. As you 
know, only the legislature can restrict the use of state land.

I believe it is  important for the Resources Committee to have all of this 
background so we can make a more informed decision the next time we 
consider legislation to restrict the use of state land.

Thank you for your consideration.

cc: Members, House Resources Committee



November 20, 1997

R epresentative Scott O gan, Co-Chairm an 
H ouse Resources C om m ittee 
600 E. Railroad A venue, #1 
W asilla, A laska 99654

Scott,

Enclosed please see a copy of a m en., randum  I sent you k s t  March 19, along 
w ith  a recent new s article, both on the subject of the Exxon Valdez Oil Spill 
R estoration Council. The m em o addresses the need for oversight of the 
C ouncil's land acquisition activities in Alaska. The article describes Senator 
Frank M urkow ski's effort to restrict those activities.

I th ink w e're on to som ething here.

I w ould  respectfully request that you schedule a m eeting, early in the session, 
as described in the memo. A dditi m ally, I w ould request that House 
Resources C om m ittee staff w ork w ith Senator M urkow ski's staff in 
p repara tion  for such a hearing. It m ay even be appropriate , at the chairm an's 
d iscretion, to have a m em ber of the Senator's staff on teleconference to voice 
the S ena to r’s concern.

W hile Mr. Jack C henow ith  is no longer w ith Legislative Legal Services, I’m 
sure that, w ith enough lead time, som eone from Legal Services could alert us 
to the potential legal problem s of restricting the use of state land absent 
legislative approval.

T hank you for your consideration.

Sincerely,

Joe G reen
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S p i l l - f u n d s  b a t t l e  s t a l l s  i n  C o n g r e s s
By DAVID WHITNEY
Daily News Washington Bureau

W ASHING TO N — A tu s­
s le  b e tw e e n  A lask a  Sen. 
F ran k  M urkow ski and  s ta te  
and  fed e ra l tru s te e s  o v er the 
in v estm en t o f p ro ceed s from  
th e  Exxon V aldez o il sp ill se t­
tlem en t en ded  in a  s ta lem ate  
S atu rday .

T he co n seq u en ce  .is th a t 
so m e $280 m illion  E xxon 
Corp. has y e t to  p ay  — and  
m ore than  $100 m illion the 
tru s te e s  w an t to  so ck  aw ay as

a  k ind  o f  p e r­
m anen t spill- 
re c o v e ry  en ­
d o w m en t — 
cannot b e  in­
v e s te d  to 
e a rn  th e  h ig h ­
e s t  p o ss ib le  
in te re s t ra te s  
fo r  sp ill r e ­
co v e ry  w ork 
in P r in c e  
W illiam  Sound.

T h e  t ru s te e  council, m ade 
u p  o f  fed e ra l an d  s ta te  re p re ­

s e n ta t iv e s  appo in ted  to  d e te r­
m in e  how  Exxon C o rp o ra ­
tion’s  $900 m illion se ttlem en t 
o f  civil an d  c rim in a l c laim s 
will b e  sp en t, had  ap p ea led  to 
C ongress fo r  leg islation  a l­
low ing a  m o re  ag g re ssiv e  in­
v estm e n t stra teg y .

Although' th e  issue could  
b e  rev ived  in th e  1998 con­
g ressional session , th e  m oney  
now  m u st b e  deposited  in a  
co u rt-adm in istered  fund  th a t 
c a m s  only  ab o u t S p e rc e n t in­
te re s t. In com pensation  fo r

its  co sts , th e  c o u rt g e ts  ab ou t 
10 p e rc e n t o f th e  in te re s t p ro ­
ce ed s, e ffe c tiv e ly  re d u c in g  
th e  t ru s te e  co un cil's  re tu rn  to 
only ab ou t 4.5 p ercen t.

W hile M urkow ski th o u gh t 
it w as a  good idea fo r  th e  
m oney  to  b e  free d  from  the 
c o u rt 's  co n tro l, th e  R epubli­
can  se n a to r  w as w o rried  th a t 
h ig h e r in te re s t incom e would 
m ean  m o re  m oney  fo r th e  
council to  u se  buy ing  up p r i­
v a te  lan d s fo r p ro tec tion .

M ore  than  a  th ird  o f  th e  to­

ta l se ttlem en t p ro ceed s, o r  
ro u g h ly  $380 m illion , w ill 
h av e  been  sp en t on land  p u r­
ch ases  by  th e  tim e th e  deals 
now  on th e  tab le  a r e  w rap p ed  
up.

In  total, th e  t ru s te e  council 
will h ave  p u rch ased  title  o r 
c o n se rv a tio n  e a s e m e n ts  :o 
about 700,000 ac re s , inc lud ­
ing  ab o u t 1,000 m ile s  o f  
coastline in th e  a re a  e ffe c te d  
b y  th e  1989 spill.

In sis ten t th a t en ou g h  land 
a lre a d y  had b een  bou gh t by

th e  t r u s te e  co u n c il, M u r­
kow ski d rew  up a spending- 
b ill r id e r  th a t w ould h ave  
p e rm itte d  th e  tru s te e  council 
to  in v e s t th e  m oney bu t use 
th e  in te re s t  only on m arin e  
r e s e a r c h  an d  econ om ic  
re s to ra tio n  p ro je c ts  sough t 
by  th e  fish ing  industry .

M urk ow ski’s position  drew  
s tro n g  o b jec tio n s  fro m  th e  
council. M olly M cC am m on, 
e x e c u tiv e  d ire c to r  o f  th e

Please see Page B-3. EXXON
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council, sa id  last m on th  th a t she 
would p re fe r  to se e  no legislation  
ra th e r  than  have M urkow ski ty ing  
the council's  hands.

T he council’s b ig g est co ncern  is 
o v er the in v es tm en t o f  about $108 
million it w ants to se t as id e  as  an e n ­
d ow m en t fo r  u se  a f te r  Exxon 
m akes its last se ttlem en t paym ent 
in 2002.

M cC am m on sa id  th e  coun cil 
w ants a  h ig h e r ra te  o f re tu rn  on 
those funds b eca u se  th e  plan is to 
sp en d  only th e  in v es tm en t in te rest. 
By investing  th e  m oney  at a h ig h er 
ra te , M cCam m on sa id  the council 
could ea rn  at lea s t 9 p ercen t, giving 
it se v era l m illion d o lla rs  m o re  an ­
nually  to finunce p rio ritie s  tha t will

b e  d e te rm in ed  follow ing a  public 
p rocess.

N ative co rpo ra tio ns and  en v iro n ­
m e n ta lis ts  ra llied  b eh in d  th e  
t ru s te e  co un cil in o pposition  to 
M urkow ski.

"L an gu ag e re s tr ic tin g  th e  uses o f  
th e  in te re s t to m arine  re se a rc h  and 
fish in g  in d u s try  p ro je c ts  could  
d o w n g rade  o r e lim in ate  m any  p ro ­
je c ts  o f  g re a t im p ortan ce  to  o u r co r­
p oration , o u r sh areh o ld ers  and o ur 
co m m u n ity ,"  w ro te  U w e G ro ss, 
ch ie f  ex ec u tiv e  o ffic e r o f Koniag 
Inc.

" P ro je c ts  such  a s  re se a rc h  on a r ­
chaeolog ical reso u rces , su b s is ten ce  
and  h ab ita t acqu isition  would be re ­
s tr ic te d ,"  G ro ss said in an  Oct. 22  
le tte r  to th e  senato r.

“ I f  th e  (M urkow ski) am endm ent 
p asses, th e  lo sers  would he th e  fish

an d  w ildlife in ju re d  by th e  oil sp ill 
os well a s  th o se  A m erican s who 
c a re  stro ng ly  about co nserv ation ,"  
w ro te  David Cline, ch a irm a n  o f th e  
Kodiak Brow n B ea r T ru s t.

But M urkow ski. d esp ite  e ffo r ts  
to s tr ik e  a co m p ro m ise  w ith  the 
council, p e rs is te d  w ith h is r id e r  and 
co un ted  on th e  help  o f Sen. T ed  
S tevens, ch airm an  o f th e  S en a te  Ap­
p ro p ria tio n s C om m ittee, to  a tta c h  it 
to  a  spending  bill fo r  th e  C o m m erce  
D epartm en t an d  o th e r  fed e ra l a g en ­
cies.

T h e  sp en d in g  b ill w e n t to  a 
H ouse-Seriate co n fe ren ce  co m m it­
tee  Friday, bu t th e  panel b ro k e  in 
th e  m idst o f  a n g ry  ex ch an g e s in­
volving o th e r  item s w ithout m aking  
an y  p ro g ress  to w ard  w orking  out a 
com p rom ise  bill.

W ith tim e ru nn ing  out and  sev ­

era l fed e ra l ag en c ies  a lrea d y  te c h ­
n ically  o p era tin g  w ithout an y  m on­
ey sin ce  m idnigh t F riday, S tev ens 
pulled  th e  p lug  on th e  co nfe ren ce .

H e co nvened  the ap p ro p ria tio n s  
co m m ittee  S a tu rd ay  a fte rn o o n  to 
fold se v e ra l sp en d in g  bills into  n 
sin g le  pared-dow n p ack ag e to send  
to th e  H ouse in Itopes tha t it w ould 
go along.

M urk ow sk i’s am en d m en t w as 
le ft on th e  cu ttin g  room  floor, and  
M urkow ski seem ed  m iffed  w ith  his 
A laska co lleague.

" I w as a s su re d  it w as going to be 
b rou gh t up, ... bu t I’m  not ev en  a 
m e m b er o f the co m m ittee ,"  w as ail 
th e  se n a to r  had to  say  about S a tu r­
d ay 's  deve lop m en t, acco rd ing  to  his 
p re ss  a ide. C huck K loeschulte.

.John R a ffe tto , sp o k esm an  fo r  
th e  S te v e n s ' a p p ro p ria tio n s  panel,

sa id  th e re  w as no w ay c o n tro v e r­
sia l i te m s  su c h  a s  M u rk o w sk i's  
w e re  going  to m a k e  it th ro u g h  in 
th e  c lo sin g  b a rg a in in g  se ssion s of 
th e  1997 c o n g ress io n a l session .

P a tien ce  w as ru n n in g  thin  and  
te m p e rs  w e re  ru nn ing  hot, R affe tto  
said .

" I t  fe ll v ic tim  to a d e s ire  to b reak  
a  log jam  an d  get th e se  spending 
b ills  m o v in g ,"  R a ffe tto  sa id  o f 
M u rk ow sk i’s prov ision . " I t 's  u n fo r­
tu n a te ."

M cC am m on said  in a  telephone 
in te rv iew  th a t she. too, is d isap ­
poin ted  — b ln  fo r d iffe ren t reason s.

"T h e  council w ent to the co n g res­
sional deleg ation  fo r  h elp ,” sh e  said. 
“W e 're  d isa p p o in te d  th a t it got 
po litic ized  like this. W ell ju s t keep 
p lu g ging  aw ay  at it and  see  w h ere  
w e go fro m  h ere ."



B A R R Y  M. H A R T M A N  
A c t i n g  A s s i s t a n t  Atto rn ey  General 
E n v i r o n m e n t  & N a t u r a l  R e s o u r c e s

D i v i s i o n

!l S T U A R T  M. G E R S O N  
A s s i s t a n t  A t t o r n e y  General 
C i v i l : D i v i s i o n  
U.S. D e p a r t m e n t  of Justice 
W a s h i n g t o n ,  D.C. 20530

J O S E P H  W. B Q T T I N I  
A s s i s t a n t  U n i t e d  States Attorney 

I 222  W. S e v e n t h  S tr e et  
A n c h o r a g e ,  A l a s k a  99513

II (907) 2 7 1 - 5 0 7 1;»
ii A t t o r n e y s  for t h e  United States of A m e r i c a

i C H A R L E S  E. C O L E  
A t t o r n e y  G e n e r a l  

ij S t a t e  o f  A l a s k a
P o u c h  K, S t a t e  Cap it o l 

I J u n e a u ,  A l a s k a  99811 
(907) 4 6 5 - 3 6 0 0

A t t o r n e y  for t h e  State of Alaska

M E M O R A N D U M  OF A GR E EMENT A ND C O N S E N T  D E C R E E

UNITED STATES D I S T R I C T  C O U R T  
DISTRICT O F  A L A S K A

! U N I T E D  S vTES O F  AMERICA,

Plaintiff,

il

V . C i v i l  A c t i o n  No. 
A 9 1 - 0 8 1  CV

M S T A T E  O F  ALASKA,

|i
Defendant and 

CounterclaimantII

T h i s  M e m o r a n d u m  of A g r e e m e n t  a n d  C o n s e n t  D e c r e e  (MOA) is m a d e  

a n d  e n t e r e d  i n t o  by the Uni t e d  S t a t e s  of A m e r i c a  ( U n i t e d  States)
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a n d  t h e  S t a t e  of A l a s k a  (State) ( c o l le ct i ve ly  r e f e r r e d  to as the 

G o v e r n m e n t s ) .

I N T RO DU CT I ON

W H E RE AS ,  S e c t i o n  311 of t h e  C l e a n  W a t e r  Act, 33 U.S.C. S 1321., 

e s t a b l i s h e s  l i a b i l i t y  to the U n i t e d  S t a t e s  a n d  t o  Stat es  for 

injury, loss, o r  d e s t r u c t i o n  of n a t u r a l  r e s o u r c e s  r e s u l t i n g  from 

t h e  d i s c h a r g e  o f  oil or th e r e l e a s e  of h a z a r d o u s  s ub st a n c e s  or
!i
11 b o t h  a n d  p r o v i d e s  for t he ap p oi n t m e n t  o f  S t a t e  a n d  Federal

]| T r u s t e e s ;

ij WH E RE AS , t h e  U n i t e d  States and the S t a t e  a r e  t r u s t e e s  and/ or  

11 c o - t r u s t e e s  f o r  n a t u r a l  r es ources injured, l o s t  o r  d e s t r o y e d  as a 

r e s u l t  of t h e  E X X O N  V A L D E Z  Oil Spill (Oil S p i l l ) ;

W H E R EA S,  S e c t i o n  107 o f  the C o m p r e h e n s i v e  E n v i r o n m e n t a l  

R e s p o n s e ,  Co mp e n s a t i o n ,  and L i a b i l i t y  A c t  ( C E R C L A ) , 42 U.S.C.

S 9607, the N a t i o n a l  C o n t i n g e n c y  Plan, 40 C.F.R. S 300.615(a),
i
a n d  t h e  Natural R e s o u r c e  D amage A s s e s s m e n t  R e g u l a t i o n s ,  43 C.F.R. 

S 1 1 . 3 2 ( a ) ( l ) ( i i ) ,  p r o v i d e  a f ra mework f o r  a n d  e n c o u r a g e  the 

s t a t e  a n d  f e d e r a l  t r u s t e e s  to c o o p e r a t e  w i t h  e a c h  o t h e r  in 

c a r r y i n g  o u t  t h e i r  r e s p o n s i b i l i t i e s  for n a t u r a l  resources;
i
I WHER EA S,  t h e  S e c r e t a r i e s  of the U n i t e d  S t a t e s  D e p a r t m e n t s  of

i!
Ij th e I n t e r i o r  a n d  A g r i c u l t u r e  and the A d m i n i s t r a t o r  of the 

N a t i o n a l  O c e a n i c  a n d  A t m o s p h e r i c  A d m i n i s t r a t i o n  ( N O A A ) , a bureau 

of t h e  U n i t e d  S t a t e s  De pa rt m en t of Commerce, h a v e  been design at ed
I
II t r u s t e e s  (the F e d e r a l  Trustees) for p u r p o s e s  of t h e  Clean Water
. i
I Act, 33 U.S.C. S 1321, and CERCLA, 42 U.S.C. S 9607, and
i

I o t h e r w i s e  h a v e  s t a t u t o r y  r e s p o n s i b i l i t i e s  r e l a t e d  to the natural• i
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r e s o u r c e s  injured, lost or d e s t r o y e d  as a r e s u l t  of the oil  

Spill, and the U n i t e d  States E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  

(EPA) h a s  been d e s i g n a t e d  b y  t h e  P r e s i d e n t  of t h e  U n i t e d  States 

to c o o r d i n a t e  r e s t o r a t i o n  a c t i v i t i e s  on b e h a i f  o f  t h e  U n i t e d  

S t a t e s ;

WHEREAS, the C o m m i s s i o n e r s  o f  t h e  S t a t e  D e p a r t m e n t s  of 

E n v i r o n m e n t a l  C o n s e r v a t i o n  a nd F i s h  a nd G a m e  a n d  t h e  A t t o r n e y  

G e n e r a l  of the S t a t e  of A l a s k a  h a v e  be e n d e s i g n a t e d  t r u s t e e s  for 

Ij p u r p o s e s  of the C le an  W at e r Act, 33 U.S.C. S 1321, and CERCLA, 42 

ij U.S.C. s 9607, a n d  o t h e r wi se  h a v e  s t a t u t o r y  r e s p o n s i b i l i t i e s  

r e l a t i n g  to t h e  n a t u r a l  r e s o u r c e s  injured, l o s t  o r  d e s t r o y e d  as a 

r e s u l t  of t h e  O i l  Spill;

W HEREAS, the U n i t e d  Stat es  C o a s t  Guard, a n  a g e n c y  of the 

U n i t e d  S tates D e p a r t m e n t  of T r an sp o r t a t i o n ,  is t h e  p r e d e s i g n a t e d  

F e d e r a l  O n - S c e n e  C o o r d i n a t o r  (FOSC) to d i r e c t  r e s p o n s e  efforts 

a n d  t o  c o o r d i n a t e  a l l  o t h e r  e f f o r t s  a t  t h e  s c e n e  o f  t h e  O i l  

Spill, p u r s u a n t  t o  t h e  C l e a n  W a t e r  Act, 33 U . S . C  S 1321, and the 

N a t i o n a l  C o n t i n g e n c y  Plan, 40 C.F.R. S 300, a n d  is c o o r d i n a t i n g  

its e f f o r t s  w i t h  t h e  1 jderal T r u s t e e s  in a c c o r d a n c e  w i t h  the 

N a t i o n a l  C o n t i n g e n c y  Plan;

WHEREAS, the S t a t e  D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  is 

t h e  S t a t e  O n - S c e n e  C o o r d i n a t o r  (SOSC) to d i r e c t  c o n t a i n m e n t  and 

c l e a n u p  of d i s c h a r g e d  oil p u r s u a n t  to AS 4 6 . 0 4 . 0 2 0 ;

WHEREAS, the U n i t e d  States D e p a r t m e n t  of J u s t i c e  (Justice) and 

the D e p a r t m e n t  of Law for the S t a t e  of A l a s k a  (Law) have 

c o n s t i t u t i o n a l  a nd s t at utory r e s p o n s i b i l i t y  for l i t i g a t i o n
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m a n a g e m e n t  and sp ec ifically for p r o s e c u t i n g  c l a i m s  for dama ge s 

for injury, loss or d e st ru ct io n to t he n a t u r a l  r e s o u r c e s  a f f e c t e d  

b y  t h e  O il spill;

WHEREAS, ail of the above s t a t e  a nd f e d e r a l  e n t i t i e s  ha ve  

d e t e r m i n e d  t h a t  it is in f u r t h e r a n c e  of t h e i r  s t a t u t o r y  a n d  tr us t 

r e s p o n s i b i l i t i e s  t o  ensure t h a t  a l l  injuries, los s  o r  d e s t r u c t i o n  

t o  s t a t e  and federal natural r e s o u r c e s  are f u l l y  c o m p e n s a t e d  and 

jj t o  e n s u r e  that su ch  co mp en s a t i o n  is u s e d  in a c c o r d a n c e  w i t h  lav;

11 WHEREAS, the United States h as b r o u g h t  this a c t i o n  a g a i n s t  the 

II State, a n d  the State has a s s e r t e d  c o u n t e r c l a i m s  in this a c ti on  

jj a g a i n s t  the U n i t e d  States, w i t h  r e s p e c t  to t h e i r  r e s p e c t i v e; i
s h a r e s  in a n y  recoveries for c o m p e n s a t i o n  fo r n a t u r a l  r e s ou rc e 

d a m a g e s  r e s u l t i n g  from the O i l  Spill;

W HEREAS, re co gn i z i n g  th e ir  m u t u a l  d e s i r e  to m a x i m i z e  the funds 

a v a i l a b l e  for r es toration of n a t u r a l  r esources, the U n i t e d  Statesi
a n d  t h e  S ta te  h a v e  d et er m in ed  t h a t  e n t e r i n g  into t h i s  M O A  is the 

m o s t  a p p r o p r i a t e  w a y  to r e s o l v e  t h e i r  c l a i m s  a g a i n s t  one  anot he r 

in t h i s  action, a nd that t he t e r m s  of t h i s  M O A  a r e  in th e publ ic  

i n t e r e s t  and w i l l  be s t enable t h e m  to f u l f i l l  t h e i r  d u t i e s  as
i
»

| t r u s t e e s  to assess injuries and to restore, replace,
I
ij r e h a bi li ta t e,  enhance, or a c q u i r e  the e q u i v a l e n t  of the natural, i
II r e s o u r c e s  injured, lost, or d e s t r o y e d  as a r e s u l t  of the Oil
! I
I Spill;

N O W  THEREFORE, in c o n s i d e r a t i o n  of t h e i r  m u t u a l  promises, the

II U n i t e d  States, acting through the U n it ed  S t at e s D e p a r t m e n t s  of
i
!l the Interior, Agriculture, T r a n s p o r t a t i o n ,  a nd Just ic e,  NOAA, and |
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EPA, a n d  t h e  state of Alaska, a c t i n g  t h r o u g h  t h e  state 

D e p a r t m e n t s  of Fish and Game, E n v i r o n m e n t a l  Conservation, and Law 

(t og et he r *the Governments*) h a v e  a g r o e d  t o  t h e  fo ll ow i ng  terms 

a n d  condi ti on s , w h i c h  shall be b i n d i n g  o n  b o t h  Governments, it is 

h e r e b y  ORDERED, ADJUDGED, A ND D E C R E E D  as fo ll o ws :

Z.

J U R I S D I C T I O N

T h e  C o u r t  has jurisdiction o v e r  t h e  s u b j e c t  m a t t e r  of the 

11 c l a i m s  set forth in the United States' C o m p l a i n t  and in the 

!l S t a t e ' s  C o u n t e r c l a i m  and over t h e  p a r t i e s  t o  th is  M O A  pu rsuant 

Ij to, a m o n g  o t h e r  authorities, 28 U.S.C. S§ 1331, 1333, and 1345, 

a n d  s e c t i o n  311(f) of t he C l e a n  W a t e r  Act, 33 U.S.C. S 1321(f).

II.

D B T X N X T I 0 N 8

For p u r p o s e s  of this MOA, t h e  f o l l o w i n g  t e r m s  shall have the 

m e a n i n g s  s p e c i f i e d  in this p ar ag r a p h :

A. *Base A l l o w e d  Expenses* m e a n s  (1) r e as on a bl e,  

u n r e i m b u r s e d  co st s  obligated o r  i n c u r r e d  b y  e i t h e r  the Unit ed  

S t a t e s  o r  the S t a t e  on or b e f or e M a r c h  12, 1991, for the

p l a n n i n g ,  conduct, evaluation, a n d  c o o r d i n a t i o n ,  and ov er si gh t of

n a t u r a l  r e s o u r c e  d am ag e a s s e s s m e n t  a n d  r e s t o r a t i o n  p u r su ed  by the 

G o v e r n m e n t s  w i t h  r e s pe ct  to t he o i l  Spill, a n d  (2) reasonable,

I u n r e i m b u r s e d  c osts obligated or i n c u r r e d  b y  t h e  State on or, i
II b e f o r e  M a r c h  12, 1991, for e x p e r t s  and c o u n s e l  in connec ti on  with 

i| the p r e p a r a t i o n  of the Oil S p il l Li ti g a t i o n .

I i

'!
. - i  7 339tJ29
-» w -
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B. "CERCLA* means the C o m p r e h e n s i v e  E n v i r o n m e n t a l  Response,
I

C o m p e n s a t i o n  and Li a bility A c t  of 1980, 42 U.S.C. § 9601 et s e q . 

as amended.

C. " C l e a n  W at er  Act " means t h e  F e d e r a l  W a t e r  Pol lu t io n 

C o n t r o l  Act, 33 U.S.C. SS 1251-1376, as a m e n d e d .

D . " J o i n t  use" m e a n s  use of n a t u r a l  r e s o u r c e  d a ma g e 

r e c o v e r i e s  b y  t he Govern me nt s  in s uc h a m a n n e r  as is a gr ee d upon 

b y  t h e  G o v e r n m e n t s  in ac co r da nc e w i t h  A r t i c l e  I V  of this MOA.

J E. "N at i o n a l  Cont in ge nc y Plan" m e a n s  t h e  N a t i o n a l  Oil and
• t ■ i
l| H a z a r d o u s  Su bs ta n c e s  Po ll ut io n C o n t i n g e n c y  Plan, 40 C.F.R. Part 

| 300.

I
F. " N a t u r a l  resources* m e a n s  land, fish, wildlife, biota, 

air, water, g r o u n d  water, d r i n k i n g  w a t e r  s u p p l i e s ,  and other such 

r e s o u r c e s  b e l o n g i n g  to, m a n a ge d by, h e l d  in t r u s t  by, 

a p p e r t a i n i n g  to, or otherwise c o n t r o l l e d  b y  t h e  U n i t ed  States
»j
| ( i n c l u d i n g  t h e  re so u r c e s  of the  f i s h e r y  c o n s e r v a t i o n  zone 

e s t a b l i s h e d  b y  t he M a g n u s o n  F i s h e r y  C o n s e r v a t i o n  a nd M anagement 

A c t  of 1976) a n d / o r  th e State.

G. " N a t u r a l  r e s o u r c e  d am ag e  r e c o v e r y "  m e a n s  a n y  award,

| ju dg ment, s e t t l e m e n t  or other p a y m e n t  t o  e i t h e r  G o v e r n m e n t  which
»
j is r e c e i v e d  as a result of a c l a i m  or d e m a n d  for Base Allowed
i
j E x p e n s e s  o r  for dama ge s  for injury, d e s t r u c t i o n ,  o r  loss of
i

n a t u r a l  r e s o u r c e s  aris in g from the Oil S p i l l  a n d  for costs 

i n c u r r e d  by the State for experts and c o u n s e l  in co nn ec t i o n  with 

t h e  O il Sp i ll  Litigation. The t e r m  includes, w i t h o u t  limitation,

I a l l  r e c o v e r i e s  upon claims for natur al  r e s o u r c e  d a m a g e s  under the
JJ

C l e a n  W a t e r  Act, the T r a n s - A l a s k a  P i p e l i n e  A u t h o r i z a t i o n  Act,
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s t a t e  a n d  feder al  common law, s tate statutes, a d m i r a l t y  law, 

s t a t e  a nd feder a l right-of-way lease c o v e n a n t s  a n d  any recoveries 

f o r  n a t u r a l  re so u r c e  damages o b t a i n e d  fr om  or in c o n n e c t i o n  with 

a c i v i l  p r o c e e d i n g  or criminal re st itution, u n l e s s  t h e  parties 

o t h e r w i s e  a g r e e  that criminal r e s t i t u t i o n  r e c o v e r i e s  c a n  be 

s e p a r a t e l y  m a n a g e d  by either g o v e r n m e n t  c o n s i s t e n t  w i t h  this MOA. 

T h e  t e r m  a l s o  includes all interest a c c r u e d  o n  a n y  s u c h  * 

r e c o v e r i e s .  Natu r al  resource d a m a g e  r e c o v e r y  e x c l u d e s  a n y  

j r e i m b u r s e m e n t  or other recovery by e i th er  G o v e r n m e n t  for response
i
j a n d  c l e a n u p  costs, lost royalty, tax, license, or fee revenues, 

jj p u n i t i v e  damages, federal or s t at e ci vi l o r  c r i m i n a l  penalties, 

f e d e r a l  l i t i g a t i o n  costs and  a t t o r n e y  fees.

H. *Oi l Spill* means the g r o u n d i n g  o f  t h e  T / v  E X X O N  VALDEZ 

o n  B l i g h  R e e f  in Prince W i l l i a m  Sound, A l a s k a  o n  t h e  n i g h t  of 

M a r c h  23-24, 1989, and the r es u l t i n g  oil spill.

I. *Oil Spill Litigation* m e a n s  a n y  past, pr es en t,  or future 

c i v i l  j u d i c i a l  or adminis tr at iv e p r o c e e d i n g  r e l a t i n g  to or 

a r i s i n g  o u t  of the oil spill.

J. * R e s p o n s e  and cleanup co sts* m e a n s  act u al , unreimbursed 

r e s p o n s e  a n d / o r  cleanup costs in cu rr e d by e i t h e r  G o v e r n m e n t  in 

c o n n e c t i o n  w i t h  the Oil Spill, as c e r t i f i e d  f o r  p a y m e n t  by the 

| F e d e r a l  O n - S c e n e  Coordinator or the S ta te  O n - S c e n e  Coordinator.

K. * R e s to re * or "Restoration* m e a n s  a ny acti on ,  in addition 

j to r e s p o n s e  an d cleanup a ctivities r e q u i r e d  or a u t h o r i z e d  by 

j s t a t e  o r  f e de ra l law, which e nd eavors to r e s t o r e  to t he ir  p r e­

s p i l l  c o n d i t i o n  any natural re s ou rc e injured, lost, or destroyed

hCE 7 3J9d31
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! j as a r e s u l t  of the Oil Spill and the s e r v i c e s  p r o v i d e d  by that 

r e s o u r c e  or w h i c h  replaces or s u b s t i t u t e s  for t h e  injured, lost 

o r  d e s t r o y e d  r e s o ur ce  and a f f e c t e d  services. R e s t o r a t i o n  

i n c l u d e s  a l l  p h a s e s  of injury asses sm en t,  r e s t o r a t i o n ,I
r e p l a c e m e n t ,  a n d  enhancement of n a t u r a l  r e s o u r c e s ,  a n d  

a c q u i s i t i o n  o f  equivalent r e s o u r c e s  a n d  se r vi ce s.

L. ' T r u s t e e s *  means the o f f i c i a l s  n o w  o r  h e r e a f t e r
j

11 d e s i g n a t e d  b y  t h e  President of t h e  U n i t e d  S t a t e s  a n d  t h e  Gov er no r 

ij of t h e  S ta te  of Alaska to act as trustees, f or p u r p o s e s  of CERCLA 

il a n d  t h e  C l e a n  W a t e r  Act, of n a t u r a l  r e s o u r c e s  injured, lost or 

jj d e s t r o y e d  aa a r e s ul t of the O il Spill.

XXX.

E F FECT OP E N T R Y  O F  M O A  

U p o n  a p p r o v a l  and entry of t h i s  M O A  b y  t h a  C o urt, t h i s  M O A  

s h a l l  c o n s t i t u t e  a final judg me nt  b e t w e e n  t h e  U n i t e d  S t a te s and
j

A l a s k a  in a c c o r d a n c e  with its terms. T h e  M O A  is e n t e r e d  f o r  the 

s o l e  a n d  e x c l u s i v e  benefit of t h e  G o v e r n m e n t s  a n d  d o e s  n o t  create 

a n y  r i g h t s  o r  p r i v i l e g e s  in a n y  o t h e r  parties.
i

IV.

C O - T R U S T E E S H I P

A. T h e  G o v e r n m e n t s  shall a c t  as c o - t r u s t e e s  in t h e

!
j c o l l e c t i o n  a n d  joint use of all n a tu ra l r e s o u r c e  d a m a g e  

Ii r e c o v e r i e s  for the benefit of n a t u r a l  r e s o u r c e s  injured, lost or 

j| d e s t r o y e d  as a resu lt  of the Oil Spill.

ii B. N o t h i n g  in this M OA shall be d e e m e d  an a d m i s s i o n  of law
i

ij o r  f a c t  by e i t h e r  G o v e r n m e n t  c o n c e r n i n g  o w n e r s h i p ,  r i g h t ,  title,



or i n t e r e s t  in or management or c o n tr ol  a u t h o r i t y  o v e r  n a t ur al  

r e s o u r c e s  o r  t h e  right to recover for i n j u r y  t o  s u c h  resources. 

E x c e p t  in m a t t e r s  concerning or r e l a t i n g  to e n f o r c e m e n t  of this 

MOA, the O i l  S p i l l  Litigation, or- th e s e t t l e m e n t  o f  c la im s 

r e l a t i n g  t o  t h e  o i l  spill, the G o v e r n m e n t s  a g r e e  t h a t  t h i s  M O A  

m a y  n o t  b e  u s e d  b y  one Government a g a i n s t  t h e  o t h e r  for a n y  

reason.

C. N o t h i n g  in this MOA shall be c o n s t r u e d  t o  a f f e c t  or

ij i m p a i r  in any  m a n n e r  the rights and o b li ga ti o ns , if any, of any
• i

11 e n t i t i e s  o r  p e r s o n s  not parties to this i!OA, i n c l u d i n g  w i t h o u t

11 l imitation:

| 1. T h e  rights and obligations, if any, o f  A l a s k a  N a t i v e

v i l l a g e s  t o  a c t  as trustees for t h e  p u r p o s e s  o f  a s s e r t i n g  a n d  

c o m p r o m i s i n g  c l a i m s  for injury to, d e s t r u c t i o n  of, o r  loss of 

n a t u r a l  r e s o u r c e s  affected by the Oil S p i l l  and e x p e n d i n g  any 

p r o c e e d s  d e r i v e d  therefrom;

2* T h e  rights and obligations, if any, of legal 

e n t i t i e s  o r  p e r s o n s  other than t he U n i t e d  s t a t e s  a n d  t h e  st at e

J w h o  a r e  h o l d e r s  of any present right, title, o r  i n t e r e s t  in land

! or o t h e r  p r o p e r t y  interest a ffected by t h e  O il Spill;
:i

3. T h e  rights and obligations, if any, of the Unite d  

S t a t e s  r e l a t i n g  to such Alaska N at iv e v i l l a g e s  a n d  th e e n t i ti es
i
i or p e r s o n s  r e f e r r e d  to in subparagraph 2 above.
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v.

O R GA NI Z A T I O N

A. G e n e r a l  Provis io n s

1. A l l  dec is io ns  r e l a t i n g  to i n j u r y  a s s e s s m e n t , 

r e s t o r a t i o n  activities, o r  o th e r use of t h e  n a t u r a l  r e s o u r c e  

d a m a g e  r e c o v e r i e s  o b t a i n e d  by t h e  G o v e r n m e n t s ,  i n c l u d i n g  all 

d e c i s i o n s  r e g a r d i n g  the planning, ev aluation, a n d  a l l o c a t i o n  of
i
Ij a v a i l a b l e  funds, th e planning, evaluation, a n d  c o n d u c t  of injury
’ Ij »
ij assessments, the planning, evalua ti o n a n d  c o n d u c t  of r es to ra t io n

•
i a ct ivities, and t h e  c oo rd i n a t i o n  thereof, s h a l l  b e  m a d e  by the 

j u n a n i m o u s  a g r e e m e n t  of t he Trustees. S u c h  d e c i s i o n s ,  on the part 

o f  t h e  F e d e r a l  Trustees, shall be m a d e  in c o n s u l t a t i o n  w it h EPA.

2* T h e  Go v er n m e n t s  sh al l c o o p e r a t e  in g o o d  fa i th  to 

e s t a b l i s h  a j o i n t  t r u s t  fund f or p u r p o s e s  o f  r e c e i v i n g ,  

d e po si ti ng ,  holding, d i sb ur si ng  a nd m a n a g i n g  all n a t u r a l  resource  

d a m a g e  r e c o v e r i e s  o b t a i n e d  or r e c e i v e d  b y  t h e  G o v e r n m e n t s .  The 

j o i n t  t r u s t  f u n d  s ha ll  be e s t a b l i s h e d  in t h e  R e g i s t r y  of the 

U n i t e d  S t a t e s  D i s t r i c t  Court f or the D i s t r i c t  o f  A l a s k a  o r  as 

o t h e r w i s e  d e t e r m i n e d  b y  s t i pu la ti on  of t h e  G o v e r n m e n t s  and order 

of t h e  court.

i 3. If t h e  Trustees c an no t  r e a c h  u n a n i m o u s  a g r e e m e n t  on

a d e c i s i o n  p u r s u a n t  to par a gr ap h A.I. of t h i s  A r t i c l e ,  and either
i
j G o v e r n m e n t  so certifies, either G o v e r n m e n t  m a y  r e s o r t  to
I
II l i t i g a t i o n  in the Unite d  States D i s t r i c t  C o u r t  f o r  t h e  District

! i
II of A l a s k a  wi th  r e s p e c t  to any such m a t t e r  or d i s p u t e .  At any
i
|J time, the G o v e r n m e n t s  may, by m u tu a l a greement, s u b m i t  any such

A C c



m a t t e r  or d i s p u t e  t o  n o n - b i n d i n g  m e d i a t i o n  or o t h e r  m eans of 

c o n f l i c t  resolution.

4. W i t h i n  90 days a f t e r  their r e c e i p t  of any natural 

r e s o u r c e  d a m a g e  recovery, the T r u s t e e s  s h al l a g r e e  to an 

o r g a n i z a t i o n a l  s t r u c t u r e  for d e c i s i o n  m a k i n g  u n d e r  this M O A  and 

sh al l e s t a b l i s h  p r o c e d u r e s  p r o v i d i n g  for m e a n i n g f u l  p u b l i c  

p a r t i c i p a t i o n  in t h e  injury a s s e s s m e n t  a n d  r e s t o r a t i o n  process,

Ij w h i c h  shall inclu d e e s t a b l i s h m e n t  of a p u b l i c  a d v i s o r y  g r o u p  to

!j a dv i se  the T r u s t e e s  w i t h  respect to the m a t t e r s  d e s c r i b e d  in

i!
!! p a r a g r a p h  V.A.l.

! B. I ni ur v A s s e s s m e n t  and R e s t o r a t i o n  P r o c e s s

1. N o t h i n g  in this M O A  limits o r  a f f e c t s  t h e  right of 

e a c h  G o v e r n m e n t  u n i l a t e r a l l y  to p e r f o r m  a n y  n a t u r a l  r esource 

i n j u r y  a s s e s s m e n t  o r  r e s t o r a t i o n  activity, in a d d i t i o n  to the 

c o o p e r a t i v e  injury a ss es s m e n t  and r e s t o r a t i o n  p r o c e s s  

c o n t e m p l a t e d  in t h i s  MOA, from funds o t h e r  t h a n  natural reso ur ce  

d a m a g e  r e c o v e r i e s  as d e fi ne d in p a r a g r a p h  G of A r t i c l e  II.

2. N o t h i n g  in this M O A  c o n s t i t u t e s  a n  e l e c t i o n  on the 

p a r t  of e i t h e r  G o v e r n m e n t  to a d h e r e  to or be b o u n d  b y  the Natural 

R e s o u r c e  D a ma ge  A s s e s s m e n t  R e g u l a t i o n s  c o d i f i e d  at 43 C.F.R.

Part 11.

3. N o t h i n g  in this M O A  shall p r e v e n t  t he P r e s i d e n t  of 

the U n i te d S tates o r  the G ov e r n o r  of the S t a t e  of A l a s k a  from 

transferring, p u r s u a n t  to a p p l i c a b l e  law, t r u s t e e  s t a t u s  from one

i o f f i c i a l  to a n o th er  official of th ei r r e s p e c t i v e  Gover nm en ts ;
« I
jl p r o v i d e d  that, in no event shall e ither G o v e r n m e n t  d e s i g n a t e  more



t h a n  t h re e T r u st e es  for the p u r p o s e s  of c a r r y i n g  out the 

p r o v i s i o n s  of th is  MOA. The d e s i g n a t i o n  of s u c h  s u b s t i t u t e  or 

s u c c e s s o r  T r u s t e e s  by either G o v e r n m e n t  s h al l n o t  a f f e c t  the 

e n f o r c e a b i l i t y  of this MOA.

c. Role of ths .Envicgnnen̂ Bl..Rg:gt:9 ?tipn.Aq?n9 y.
T h e  G o v e r n m e n t s  acknow le dg e t h a t  t he P r e s i d e n t  h a s  a s s i gn ed  to 

E P A  t h e  r o l e  of a d v i si ng  the F e d e r a l  T r u s t e e s  a n d  coordinating, 

o n  b e h a l f  o f  t h e  Federal Government, the l o n g - t e r m  r e s t o r a t i o n  of 

n a t u r a l  r e s o u r c e s  injured, lost or d e s t r o y e d  as a r e s u l t  of the 

O i l  Spill.

VI.

D I S T R I B U T I O N  0 7  M O N I E S

a. j.Qinfc_ygg_9 f  j t̂MralJEteg.gvrgs. Daaaqg JRegpygriee
T h e  G o v e r n m e n t s  shall jointly u s e  al l n a t u r a l  r e s o u r c e  d amage  

r e c o v e r i e s  for p u r po se s of restoring, r ep l ac in g,  enhancing, 

r e h a b i l i t a t i n g  or acq ui ri ng  the e q u i v a l e n t  of n a t u r a l  r es ources 

i n j u r e d  as a r e s u l t  of t h e  Oil S p i l l  a n d  t h e  r e d u c e d  o r  lost 

s e r v i c e s  p r o v i d e d  by such resources, e x c e p t  as p r o v i d e d  in 

p a r a g r a p h  B of th is  Article. T h e  G o v e r n m e n t s  s h a l l  e s t a b l i s h  

s t a n d a r d s  a n d  pr oc e du re s g o v e rn in g  the j oi nt  u se and 

a d m i n i s t r a t i o n  of all such natu r al  re so ur ce  d a m a g e  recoveries. 

E x c e p t  as p r o v i d e d  in paragraph B of t h i s  Ar ticle, all natural 

r e s o u r c e  d a m a g e  r e c o v e r i e s  shall be p l a c e d  in t he jo i nt  trust 

f u n d  for u s e  in ac co rd a n c e  with the terms a n d  c o n d i t i o n s  of this 

MOA. N o t h i n g  in this M OA creates a r i gh t in or e n t i t l e m e n t  of

-  12. -
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a n y  p e r s o n  not a party to the M O A  to s h a r e  in a n y  of the natural 

r e s o u r c e  d a m a g e  recoveries.

B. R e im bu r s e m e n t  of Certain E x p e n s e s

1. T h e  Governments a g r e e  t h a t  t h e  f o l l o w i n g  c o s t s  shall 

be a d v a n c e d  or reimbur se d  to e a c h  G o v e r n m e n t ,  a t  its election, 

o u t  of a n y  n a t u r a l  re s ou rc e d a m a g e  r e c o v e r i e s  r e l a t e d  to the Oil 

S p i l l  a n d  shall not be placed in t h e  j o i n t  t r u s t  fund r e f e r r e d  to 

in p a r a g r a p h  A: (1) Base A l l o we d E x p e n s e s ;  (2) r e a s o n a b l e

!! u n r e i m b u r s e d  costs jointly ag reed u p o n  by t h e  G o v e r n m e n t s  and
• *' I
|i i n c u r r e d  b y  e ither or both of t h e m  a f t e r  M a r c h  12, 1991 f or thei
I! p l a n ni ng , conduct, coordination, o r  o v e r s i g h t  o f  natur al  r e s o u r c e  

d a m a g e  a s s e s s m e n t  and r e s t o r a t i o n  p l a n n i n g  w i t h  r e s p e c t  t o  the 

o i l  S p i l l  o r  for restoration a c t i v i t i e s  c o n d u c t e d  under t h i s  MOA; 

a n d  (3) o t h e r  reason ab le  u n r e i m b u r s e d  c o s t s  i n c u r r e d  by t h e  State 

a f t e r  M a r c h  12, 1991 for experts a n d  c o u n s e l  in c on ne c t i o n  with 

t h e  O i l  Sp il l Litigation p r o v i d e d  t h a t  t h e  t o t a l  amount, in 

a gg re g a t e ,  d e d u c t e d  for such p u r p o s e s  s h a l l  n o t  e x ceed $1,000,000 

p e r  m o n t h  a n d  a total of $40,000,000, a n d  p-'-vided f u rt h er  that 

n o  s u c h  c o s t s  shall be d e d u c t e d  f r o m  a n y  n a t u r a l  r e s o ur ce  damages
I
ij r e c o v e r e d  as r e stitution in a c r i m i n a l  p r o c e e d i n g .
' I

2. Solely for the p u r p o s e s  of t h e  a l l o c a t i o n  of monies

II r e c e i v e d  by eithe r or both of t h e  G o v e r n m e n t s  p u r s u a n t  to any

j| s e t tl em en t( s ) of the Governments' c l a i m s  a r i s i n g  out of the Oil
I ■i
jj Spill, $67 m i l l i o n  shall be r e i m b u r s e d  to the  U n i t e d  S t a te s for

ij B a s e  A l l o w e d  Expenses and for r e s p o n s e  a n d  c l e a n u p  costs incurred

jj by it b e f o r e  J a n ua ry  1, 1991, and $75 m i l l i o n  s h a l l  be reimbu rs ed! i i

.  . . . .  j  17
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to t h e  State for Base Allow ed  E x p e n s e s  a n d  f o r  r e s p o n s e  and 

c l e a n u p  costs incurred by it b e f o r e  J a n u a r y  1, 1991; provided 

t h a t  this su b pa r a g r a p h  shall n o t  a f f e c t  o r  i m p a i r  in any w a y  the 

r i g h t s  of e i th er  G ov er nm en t to r e c o v e r  a n y  c osts, damages, fees, 

o r  e x p e n s e s  t h r o u g h  litigation.

3. T h e  Go vernments f u r t h e r  a g r e e  t h a t  a n y  m o ni e s 

r e c e i v e d  b y  e i t h e r  or both of t h e m  p u r s u a n t  t o  a s e t t l e m e n t  of 

c l a i m s  a r i s i n g  from the Oil Spill t h a t  r e m a i n  a f t e r  t h e  costs

| r e f e r r e d  to in su bparagraphs 1 & 2 ha v e b e e n  r e i m b u r s e d  shall be

j a l l o c a t e d  as follows: (1) first, to r e i m b u r s e  t h e  Govern me nt s for

ii
11 t h e i r  r es pe c t i v e  response and c l e a n u p  c o s t s  i n c u r r e d  after 

D e c e m b e r  31, 1990, and for t h e i r  r e s p e c t i v e  c o s t s  of natural 

r e s o u r c e  d a m a ge s a s se ss me nt  (incl u di ng  r e s t o r a t i o n  planning) 

o b l i g a t e d  or incurred after M a r c h  12, 1 9 9 1  and; (2) second, to 

t h e  j o i n t  t ru st  fund for natural r e s o u r c e  d a m a g e  recoveries 

r e f e r r e d  to in p a r a g ra p h A  of t h i s  A r t i c l e .

c. E x c e p t  as ot herwise p r o v i d e d  in t h i s  MOA, t h e  Governments 

a g r e e  t h a t  a l l  natural r esource d a m a g e  r e c o v e r i e s  wil l be 

e x p e n d e d  on r e st or a ti on  of n a t u r a l  r e s o u r c e s  in A l a s k a  unless the 

T r u s t e e s  determine, in a cc or da n ce  w i t h  A r t i c l e  V, p a r a g ra ph  A.I. 

here of , tha t sp ending funds o u t si d e of t h e  S t a t e  of Alaska is 

n e c e s s a r y  for the effective r es t oration, r e p l a c e m e n t  or 

a c q u i s i t i o n  of equivalent natural r e s o u r c e s  i n j u r e d  in Alaska and 

s e r v i c e s  p r o v i d e d  by such resources.

D. N o t h i n g  in this MOA shall be c o n s t r u e d  as oblig at i ng  the

I
I

i c e  ^ 63t>
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G o v e r n m e n t s  to expend any monie s  e x c e p t  to t h e  e x t e n t  funds are 

a p p r o p r i a t e d  or are otherwise lawf ul ly  a v ai l ab le .

VII.

L IT IG AT IO N A N D  S E T T L E M E N T  O F  C L A I M S  
REL AT IN G T O  T H E  OIL S P I L L

A. ftflragnent- to- ffonsy It and ...Cooperate. T h e  Governments,

t h r o u g h  the Departments of L a w  a n d  Justice, a g r e e  to act- in good

f a i t h  t o  c o n s u l t  and cooperate w i t h  e a c h  o t h e r  t o  d e v e l o p  a
li

c o m m o n  a p p r o a c h  to the Oil Spill Litigation, to t h e  settle me nt  of 

!•: c i v i l  clai m s and restitution c l a i m s  in c o n n e c t i o n  w i t h  criminal
i .

p r o c e e d i n g s :  provided, however, t ha t this M O A  s h a l l  not in any

| w a y  l i m i t  or otherwise affect t h e  p r o s e c u t o r i a l  d i s c r e t i o n  of the 

S t a t e  o f  A l a s k a  o r  the United States.

B. L eg a l W o r k  Product and P r i v ileged In f o r m a t i o n, The 

G o v e r n m e n t s ,  throu gh  the D e p a r t m e n t s  of L a w  a n d  J ustice, agree

j that, e x c e p t  as m a y  otherwise be p r o v i d e d  by s e p a r a t e  agreement 

j of t h e  parties, they may  in t h e i r  d i s c r e t i o n  s h a r e  wi t h each 

o t h e r  or w i t h  private and/or o t h e r  p u b l i c  p l a i n t i f f  litigants

I s c i e n t i f i c  d a t a  and  analyses r e l a t i n g  to the i n j u r y  to natural

li
r e s o u r c e s  r e s u l t i n g  from the Oil Spill, the p r o d u c t s  of economic

•: s t u d i e s ,  legal w o r k  product, and o t h e r  c o n f i d e n t i a l  or privileged

i n f o r m a t i o n ,  subj e ct  to the f o l l o w i n g  terras a n d  conditions:

il
1. Each G overnment wil l take all r e a s o n a b l e  steps

il
n e c e s s a r y  to m a i n t a i n  work p r o d u c t  and o t h e r  a p p l i c a b l e

i
p r i v i l e g e s  and exemptions a v a i l a b l e  under the F r e e d o m  of

I J
1( I n f o r m a t i o n  Act, 5 U.S.C. § 552 et sea. , the R u l e s  of Civil
i i
1 P r o c e d u r e ,  a n d  A S  0 9 . 2 5 . 1 1 0  e t  s e q .

i

il
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2. N o  Government may v o l u n t a r i l y  s h a r e  w i t h  a n ot h er  

p a r t y  i n f o r m a t i o n  jointly p r e p a r e d  o r  p r e p a r e d  b y  t h e  o ther 

G o v e r n m e n t  w i t h o u t  the prior e x p r e s s  w r i t t e n  c o n s e n t  of the other 

G o v e r n m e n t ' s  legal counsel.

V I I I .

| S C I E N C E  S T U D I E S

!
T h e  G o v e r n m e n t s  shall c o n t i n u e  to w o r k  c o o p e r a t i v e l y  to 

j c o n d u c t  all approp ri at e s c i e n t i f i c  s t u d i e s  r e l a t i n g  t o  the Oil 

,| Spill.

|| ZZ.

j! C OV EN A N T S  N O T  T O  S U E

A. E a c h  G o v e r n m e n t  co ve na n ts  not to s u e  o r  t o  t a k e  other 

l e g a l  a c t i o n  a g a i n s t  the other G o v e r n m e n t  w i t h  r e s p e c t  to t he 

f o l l o w i n g  matters:

1. T h e  authority of e i t h e r  G o v e r n m e n t  t o  e n t e r  into 

a n d  c o m p l y  w i t h  the terms o f  t h i s  MOA,

2. T h e  r espective r i g h t s  o f  e i t h e r  G o v e r n m e n t  to 

e n g a g e  in cleanup, damage a s s e s s m e n t  o r  r e s t o r a t i o n  

a c t i v i t i e s  w i t h  respect to t h e  O i l  S p i l l  in a c c o r d a n c e  wi th  

t h i s  MOA.

3. A n y  and all civil c l a i m s  (including, b u t  not 

l i m i t e d  to, cross-claims, c o u n t e r - c l a i m s ,  a n d  t h i r d  pa rty- 

c laims) it m a y  have against the  o t h e r  G o v e r n m e n t  a r i s i n g  

f r o m  any  activities, actions, or o m i s s i o n s  by t h a t  other

i
G o v e r n m e n t  relating to or in r e s p o n s e  to the O i l  Spill

I
j

ACE 7139<KO
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w h i c h  o c c u r r e d  prior to the e x e c u t i o n  of t h i s  MOA, o th er 

t h a n  c l a i m s  to enforce this MOA.

B. S o l e l y  for purposes of the Oil S p i l l  L i t i g a t i o n  and any

of n a t u r a l  r e s o u r c e  damages r e s u l ti ng  f r o m  t h e  o i l  Spill, eac h  

G o v e r n m e n t  s h a l l  b e  entitled to a s s e r t  in a n y  s u c h  proc e ed in g, 

w i t h o u t  c o n t r a d i c t i o n  by the other G o v e r n m e n t ,  t h a t  it is a co-

! T r u s t e e  w i t h  t h e  other Government over any or all of the natural

s c o p e  o r  p r o p o r t i o n a t e  share of e i t h e r  G o v e r n m e n t ' s  ownership, 

rights, t i t l e  o r  i n terest in or m an ag e m e n t ,  control, or 

t r u s t e e s h i p  a u t h o r i t y  over any of the n a t u r a l  r e s o u r c e s  injured, 

lost o r  d e s t r o y e d  as a result of the O il Spill.

C. N o t w i t h s t a n d i n g  anything in thi s A r t i c l e ,  e a c h  G o v e r n m e n t  

r e s e r v e s  t h e  r i g h t  to intervene o r  o t h e r w i s e  to p a r t i c i p a t e  in 

an y l e g a l  p r o c e e d i n g  concerning the c l a i m s  o f  a t h i r d  p a r t y  w i t h  

r e s p e c t  t o  t h e  s c o p e  of either G o v e r n m e n t ' s  T r u s t e e s h i p  and 

jj w a i v e s  a n y  o b j e c t i o n  to such i n te rv e n t i o n  o r  p a r t i c i p a t i o n  by the

;! o t h e r  G o v e r n m e n t ;  provided that, in any s u c h  p r o ce ed i ng , neither
■

I o v e r  t h e  n a t u r a l  r es ources injured, lost, or d e s t r o y e d  as a
il
ji r e s u l t  of the O i l  Spill.

D. If  t h e  G o v e r n m e n t s  b e c o m e  a d v e r s e  t o  e a c h  o t h e r  in  the

o t h e r  p r o c e e d i n g s  re lating to the a s c e r t a i n m e n t ,  recovery, or u se

i r e s o u r c e s  injured, lost or de stroyed as a r e s u l t  of the oilI •
il Spill; a n d  e a c h  G ov er n m e n t  covenants n o t  t o  s ue t he o t h e r  w i t h• i
j r e s p e c t  to, or t o  tak e  any other legal a c t i o n  t o  d e te rm in e , the

G o v e r n m e n t  m a y  d i s p u t e  that it is a c o - T r u s t e e  w i t h  the o th er

aC£ 7339**1
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c o u r s e  of t h e  O i l  Spill Litigation, this M O A  s h a l l  n e v e r t h e l e s s  

r e m a i n  in effect.

E. N o t w i t h s t a n d i n g  the covenants c o n t a i n e d  in t h i s  Article, 

if. b o t h  G o v e r n m e n t s  are s u e d‘by a T h i r d  t a r t y  o n  a c l a i m  rel at in g  

t o  o r  a r i s i n g  o u t  o f  the Oil Spill, the G o v e r n m e n t s  a g r e e  to 

c o o p e r a t e  f u l l y  i n  t h e  d e f e n s e  of su ch  a c ti on , a n d  t o  n o t  assert 

c r o s s - c l a i m a  a g a i n s t  eac h o ther or take p o s i t i o n s  a d v e r s e  to each 

other. E a c h  s h a l l  p a y  its pe r ce n t a g e  of l i a b i l i t y ,  if any, as 

j| d e t e r m i n e d  in a final judgment.

i‘ F. N o t w i t h s t a n d i n g  the c ov enants c o n t a i n e d  in th i s Article,

I- if o n e  of t h e  G o v e r n m e n t s  is sued by a T h i r d  P a r t y  o n  a c l a i m
11

r e l a t i n g  t o  o r  a r i s i n g  o u t  of the Oil Spill, t h e  G o v e r n m e n t s  

a g r e e  t h a t  t h e  n o n - s u e d  G o v e r n m e n t  shall c o o p e r a t e  f u l l y  in the 

d e f e n s e  of t h e  s u e d  Government, i n c l ud in g i n t e r v e n i n g  a s  a party 

d e f e n d a n t  o r  c o n s e n t i n g  to its being i mp l ea d e d ,  if necessa r y.  If 

t h e  n o n - s u e d  G o v e r n m e n t  t h e r e b y  becomes a p a r t y  to the action, 

t h e  G o v e r n m e n t s  a g r e e  n o t  to a ss er t  c r o s s - c l a i m s  a g a i n s t  each  

other, to c o o p e r a t e  f ul l y in the  d e f e n s e  o f  s u c h  action, and not 

to t a k e  p o s i t i o n s  a d v e r s e  to e a c h  other. E a c h  s h a l l  p a y  its 

j p e r c e n t a g e  of liability, if a.jy, as d e t e r m i n e d  in a f inal 

!j judgment.i i
G. N o t w i t h s t a n d i n g  Parag ra ph s E and F above, the G o v e r n m e n t s

; j
[j m a y  a s s er t any  c l a i m  or d e fe n se  a g a in s t e a c h  o t h e r  n e c e s s a r y  as a
I
ii m a t t e r  of law  to o b t a i n  an a ll oc a t i o n  of l i a b i l i t y  b e t w e e n  the
I!
I; G o v e r n m e n t s .  A n y  suc h actions shall be s o l e l y  for t h e  p u r p o s e  of 

:i a l l o c a t i o n  o f  liability, if any, and n e i t h e r  G o v e r n m e n t  s h al l
j!

ACE 7 3 3 9 8 * 2
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e n f o r c e  a n y  j u d g m e n t  o b t a i n e d  a g a i n s t  t h e  o t h e r  G o v e r n m e n t  

p u r s u a n t  to this paragraph.

z.

R E T E N T I O N  O P  J U R I S D I C T I O N  

T h i s  M O A  shall be e n fo rc ea bl e b y  th e U n i t e d  S t a t e s  D i s t r i c t  

C o u r t  for the D i s t r i c t  of Alaska, w h i c h  c o u r t  s h a l l  r e t a i n  

j u r i s d i c t i o n  of thi s m a t t e r  for t h e  p u r p o s e  of e n t e r i n g  s u c h  

j f u r t h e r  orders, directions, or r el ie f  as m a y  be a p p r o p r i a t e  for

jj th e construction, implementation, or e n f o r c e m e n t  of this MOA.
• {
jj z i .
j M U L T I P L E  COPIES A N D  E F F E C T I V E  D A T E»

T h i s  M O A  m a y  be e x e c u t e d  in s e v e r a l  c o u n t e r p a r t s ,  e a c h  of 

w h i c h  shall be an original, b u t  a ll of w h i c h  s h a l l  c o n s t i t u t e  one 

a n d  t h e  same instrument. This M O A  shall be e f f e c t i v e  as of the 

d a t e  it is s ig ne d by all the p a r t i e s  hereto.

Z IZ .

I N T E G R A T I O N  A N D  M E R G E R

A. This M O A  co ns ti t u t e s  t he e n ti re  a g r e e m e n t  b e t w e e n  the 

U n i t e d  States a n d  t he State as to the m a t t e r s  a d d r e s s e d  herein,

I a n d  t h e r e  exist s no o t h e r  a g r e em en t  of any k i n d  w h i c h  is 

! i n c o n s i s t e n t  w i t h  this M O A  with r e s p e c t  to t he s u b j e c t s  addressed 

j in t h i s  MOA; provided, tha t the a g r e e m e n t  r e a c h e d  a m o n g  the 

i T r u s t e e s  as to d i s b u r s e m e n t s  of the original $15 m i l l i o n  p a i d  by

•I
M E xx o n in April, 1989 shall remain in full force a n d  effect.

ACc 7339d*»3
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XIII.

T E R M I N A T I O N

T h i s  M O A  s h al l terminate w h e n  the G o v e r n m e n t s  c e r t i f y  to the 

C ourt, or w h e n  the Court d e t e r m i n e s  on a p p l i c a t i o n  b y  e i t h e r  

G o v e r n m e n t ,  t h a t  all a ctivities c o n t e m p l a t e d  u n d e r  t he M O A  ha ve  

b e e n  completed.

XIV.• i
!{ J U D I C I A L  R E V I E W

Th is  MO A c r e at es  no rights on the part of any p e r s o n s  not 

s i g n a t o r y  to this M O A  and shall not, e x c e p t  as p r o v i d e d  in 

A r t i c l e  X, be s u bj ec t  to judicial review.
tii

XV.
I

M I S C E L L A N E O U S

A. Th is  M O A  can be m o d i f i e d  o n l y  w i t h  the e x p r e s s  w r i t t e n  

c o n s e n t  of t he Parties to the M O A  and t he a p p r o v a l  of the  Court, 

e x c e p t  t h a t  t h e  Parties m a y  c o r r e c t  any c l e r i c a l  or t y p o g r a p h i c

ij
j| e r r o r s  in w r i t i n g  w i th o ut  court approval.i I

B. E ac h u n d e r s i g n e d  r e p r e s e n t a t i v e  of a P a r t y  to th is  M O A
!|
IJ c e r t i f i e s  t h a t  h e  or she is f u l l y  a u t h o r i z e d  t o  e n t e r  into this

J
1 M O A  and to e x e c u t e  and legally bin d such P a r t y  t o  this MOA.
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T H E  F O R E G O IN G  M e m o r a n d u m  o f  A g r e e m e n t  a n d  C o n s e n t  D e c r e e  a m o n g  

t n e  u n i t e d  S t a t e s  o f  A m e r i c a  a n d  t h e  s t a t e  o f  A l a s k a  i s  h e r e b y  

A P P R O V E D  AND E N T E R E D  T H I S  DAY O F  r  ~  & 9 1 .

-  2  ~  7
s ' /  S  S

H o n o r a b l e  H .  R u s s e l  H o l l a n d  
U n i t e d  S t a t e s  D i s t r i c t  J u d g e  J

c c :  J .  B o t c i n i  (AUSA) D i s t r i c t  o f  A l a s k a  _
B. Herman (AAG-K) w

FO R  T H E  U N IT E D  S T A T E S  O F  A M E R IC A

D a t e : / f a f f .  "21 , $ 9 /
J B a r r y  n .  H a r t a a n

A c t i n g  A s s i s t a n t  A t t o r n e y  G e n e r a l  
E n v i r o n m e n t  a n d  N a t u r a l  R e s o u r c e s  

D i v i s i o n  
U . S .  D e p a r t m e n t  o f  J u s t i c e

t l .  <2.
S t u a r t  M . G e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
C i v i l  D i v i s i o n  
U . S .  D e p a r t m e n t  o f  J u s t i c e

F O R  T H E  S T A T E  O F  A L A SK A

D a t e : I  f  ^  t  ^  1 1 ' ^
c n a r l e s  E. Cole

a.
A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a  
P o u c h  K
J u n e a u ,  A l a s k a  9 9 8 1 1
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H n i t e d  S t a t e s  S e n a t e
COMMITTEE ON 

ENERGY AND NATURAL RESOURCES

Washington, DC 20510-6150

December 18, 1997

James F. Hinchman
Acting Comptroller General of the United States
General Accounting Office
Room 7125
441 G Street, NW
Washington, D.C. 20548

Dear Mr. Hinchman:

In October of 1991, the U.S. District Court for the District of Alaska approved settlements 
between Exxon, the federal government and the state of Alaska to resolve civil claims and 
criminal charges for damages caused by the 1989 grounding of the supertanker Exxon Valdez in 
Alaska’s Prince William Sound. Under the civil settlement, Exxon agreed to pay a total of S900 
million in 11 annual payments. Under the criminal settlement, Exxon was fined S150 million, 
$125 million of which was forgiven, and required to pay $50 million each to the federal 
government and to the state of Alaska as remedial and compensatory payments to be used 
exclusively for restoring natural resources damaged by the oil spill.

Guidelines for the use of the $900 million civil settlement funds arc set forth in a Memorandum 
of Agreement (MOA) between the federal government and the state of Alaska, which was 
approved by the U.S. District Court in August 1991. The MOA established a federal / state 
trusteeship-known as the Exxon Valdez Oil Spill Trustee Council-to review and approve the 
expenditures of civil settlement funds for such things as damage assessment and restoration 
projects. The MOA also mandated that the funds “must be used to restore, replace, rehabilitate, 
enhance, or acquire the equivalent of the natural resources injured, lost, or destroyed as a result 
of the oil spill and the reduced or lost services provided by such resources.” Lastly, the MOA 
required the funds to be spent on the restoration of natural resources in Alaska unless the trustees 
unanimously agree otherwise.

Concerns have been raised regarding the implementation and administration of this historic 
settlement and whether or not the terms of it have been met. Concerns such as the amount of 
past, present, and future expenditures on administration and habitat acquisition vs enhancement 
appear to be legitimate issues to review as well as the relationship of the purchase price of 
acquisitions to the appraised value. Additionally, a review of the Council's actions could shed 
some light on the issue of the Secretary of the Interior fulfilling his trust responsibility to Alaska 
Natives while at the same time encouraging the purchase of their land.
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I therefore would request the GAO to review the Council's operations and expenditures to date, 
as well as its future plans to ensure that all its actions have been consistent with the terms and 
conditions of the MOA. I would also request that in outlining the issues to be explored in this 
review that you take the time to meet with staff from the Energy and Natural Resources 
Committee. Brian Malnak of my staff would be the appropriate person to contact regarding this 
at 224-8119. Upon completion of your review it is possible the Senate Committee on Energy and 
Natural Resources may hold an oversight hearing to examine these issues further and additional 
assistance from you may be required at that point.

Thank you for your consideration of this request.

Sincerely,
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S p ill la n d  b ill 
lik e ly  to  to p  
a p p r a is a ls
By NATALIE PHILLIPS Daily News feponer

Government officials plan tovote next week to spend millionsof dollars to buy 67.000 acres ofland nnd easements In PrinceWilliam Sound, the seventh In aseries of large government land purchases.
And as In Ihe previous land deals, the price thot the Exxon Valdez OH Spill Trustee Council members plan to pay for •*— Chenega Com 'a i-

. •>«tl.... own appraisers .ay tne lnnd Is worth, according to Molly McCammon. the coun­cil's executive director.
McCammon would not say what that price is.
She said that the council Is scheduled to vote on the final

P lea ts  so s  Back Pegs. TRUSTEES

T R U S T E E S :  C o u r
| Continued Irom Page A-1 |
deal F rid a y , b u t n eg o tia tion s a re  still 
going on. The council d id n 't  p lan  to 
release th e  ap p ra isa ls  u n til  a f te r  th e  vote, 
but th e  A nchorage D ally  N ews obta in ed  
them  la s t w eek through  a Freedom  of 
In fo rm a tio n .A ct request. L ate  last week. 
M cCam mon said  th e  council also  m ay  vote 
to  buy  ab o u t 49,000 acres of land owned 
b y  E ogllsh  Bny C orp.

G ovom m ent ap p ra ise rs  say  the Chenc- 
ga land en d  casem ents e re  w o rth  IB.8 
m illion . .

An a p p ra isa l done by Chenega Corp.. o 
N ativ e  co rp o ra tio n  th a t  ow ns th e  land, 
d id  not specify  s  figu re, b u t M cCammon 
said  Chenega o ffic ia ls w ere ask ing  t60 
m illion  to  S70 m illion.

" I d o n 't know  how  they  cam e up  w ith 
i t ,"  she la id .

C henega Corp. p resid en t Chuck Tote- 
m off sa id  h e  could not com m ent on the 
deni because n eg o tia tion s w ere  still under 
w ay.

McCammon said  tru s te es  considered  the 
g ov ern m en t's  ap p ra isa ls  In negotiations, 
b u t have found them  lack ing . A ppra isers 
m ust ca lcu la te  th e  lan d 's  v a lue  b ased  on 
Its developm ent p o ten tia l, such as how 
much Its tim b e r Is w o rth , bul T rustee 
Council m em bers a re  w illin g  to  pay  res to ­
ra tio n  value , o r how  w ell th e  land serves 
to  p rov ide good h a b ita t  for d iffe ren t 
species In jured  by  th e  1989 Exxon Valdez 
oil sp ill.

R esto ra tio n  v alue  h as no u pp er lim it, 
b u t Is k e p t In check th ro u g h  tough  negoti­
a tio ns an d  th e  req u ire m en t th a t  the T ru s t­
ee C ouncil's s ix  m em b ers agree unan i­
m ously  on  ev ery  council ex pend itu re , said 
D eborah  W illiam s, a  tru s te e  representing  
th e  D e p a r tr -sn t o f th e  In te rio r.

The T rusi .e  Council, c reated  to  spend 
$900 m illion  In o il sp ill se ttlem en t money, 
Is m ade u p  o f th re e  fed era l an d  th ree  s ta te  
g o v e rn m e n t a g e n c y  r e p re s e n ta t iv e s .  
A bout tw o  y ears  ago, council m em bers 
iden tified  a  dozen large p arcels of land  In 
th e  sp ill a rea , an d  the top  price they  
w oula p ay  fo r each. T rustee Council b io lo ­
gists th e n  sp en t m on ths ev a lu a tin g  the 
land fo r Its res to ra tion  value . Tho coun­
c il's  fina l o ffers w ould  depend  on w hat 
the governm ent ap pra isers found.

The b io log ists ran ked  a b o u t tw o-th irds 
of the Chenega land as h av in g  raoderate- 
to-hlgh res to ra tio n  value ; th e  rest was 
ra te d  low . The T ru s t« «  Council approved  
sp p< lin g  up to  T48, 'mutton for the land.

fr
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i c i i  r e a d y  t o  b u y
Since then , n ea rly  o il o f th e  g overn ­

m ent ap p ra isa ls  h ave  com e In m uch  low er 
than  th e  b enchm ark  figu res th e  council 
set. In m ost cases, the council has paid  
tw o to  th re e  tim es th e  ap p ra ised  values. 
In one. tho u gh , the  council p a id  w ell 
u nder w h a t gov ern m en t ap p ra ise rs  said 
the lan d  w as w o rth .

For the most part. Trustee Council 
members have not released the ruveriTr 
Tneirrapprclsais or Information g b o u t h o w  

"they reached the negotiated final purchase 
prlceT until they were ready to vote on

Se purchases. L ast yfcar, th e  A nchorage 
Illy  N«S*s IfTed a dozen pub lic ' In fo rm a­
tion req u ests  an d  o b ta in ed  th e  a p p ra isa ls  

and som e of th e  correspondence on five  of 
the lan d  deals. T hose docum ents a re  now  
a v a ilab le  to  th e  pub lic  In th e  O il S p ill 
P ub lic  In fo rm a tio n  C en te r d ow ntow n.

As In th e  o th e r  Innd deals, In fo rm a tio n  
on th e  C henega deal w ill b e  p resen ted  ot 
the tim e  of th e  fina l vote , sa id  C raig  
T illery , a tru s te e  rep resen tin g  th e  A lask a  
a tto rn ey  g en e ra l’s office.

T h a t's  not how  th e  T ru s tee  Council 
hand les Its  o th e r  ex p en d itu res . F o r ex am ­
ple, la s t y ea r w hen  th e  T ru s te e  Council 
considered  spen din g  $177,000 on a  w hale 
study , th e  p rop osal w as p u l out fo r public 
com m ent tw o m o n th s befo re  th e  council's 
final vote.

“ They have been p lay in g  (the deal) 
p re tty  close to  th e  vest, w hich is w hat 
they  a lw ay s d o ,"  said P am  B rodie, a 
S ierra  C lub  -ro k o sw o m an  and  m e m b er of 
th e  T ru s te e  C o u n c il 's  p u b lic  a d v is o ry  
group. B rodie  so ld  th e  c itizen 's  g roup  has 
been b rie fed  on th e  C henega deal 'In a 
general w ay , b u t n o th in g  sp ecific ."  The 
group w as n o t g iven  ap p ra isa ls .

B rodie sa id  th e  S ie rra  C lub su p p o rts  
the C henega acq u isitio n , w hich she view s 
as im p o rta n t In th e  T rus tee  C ouncil's  
o vera ll p la n  fo r sp en d in g  th e  se ttlem en t 
m oney. S h e  so ld  she, too, has fo un d  th e  
g o v e rn m e n t a p p ra is a ls  u n re l ia b le  an d  

very  sh o rt-s ig h te d ."
B ut B ecky  G ay, vice ch a irw o m an  of th e  

H eritag e  L and  B an k , w h ich  m anages A n ­
chorage 's In vcu to ry  of v acan t lan d , ques­
tioned w hy  d e ta ils  of th e  council's  land 
deals a re  not re leased  for p u b llr  rev iew  
before a fina l vote.

"T his w ould  n ev e r fly w ith  the lle ri 
tage Land B an k ,” Gay said . "O u r process 
has com e u n d er g reat sc ru tin y  by  the 
ner.-deve'.opm cnt n r" t c ■ ?an 't 1 - 1 i . ■ ••
they h av e n 't dem anded  m ore public pro* 

-this "

KteiNeew*u.*«rovte ca^aewi

M alcolm Ford , an  assoc ia te  d ire c to r of 
th e  A laska C en ter fo r th e  E nv ironm ent, 
said , " I  w ould Im agine th e  env iro nm en ta l 
com m unity  is v e ty  m uch In fav o r (of the 
T rustee  C ouncil's land  deal), so th e re  m ay 
b e  less of a m ove to  p re ss  them  on th is ."

T he ap p ra isa ls  re leased  Inst w eek give 
some h in t as to w h at Is b e ing  nego tiated . 
They w ere  b ased  on an  e a rlie r  s tage of 
n ego tiations, and  th e  to ta l acrenge has 
gone up  to  67,000 since th e  ap p ra isa ls  
w ere done.

The docum ents said 37,000 acres of 
Chenega land w ould  be p urchased  o u t­
righ t. A p pra isers valued  it  a t $7.2 m illion . 
The parcel Includes Ja ck p o t Bay, P ad dy  
Boy, E w an  Bny, E shom y Bay, E sham y 
L ake and E sham y L agoon, w hich are 
c o n s id e re d  p r is t in e  c o a s ta l  la n d s  and  
w hich a re  su rrou nd ed  b y  C hugach N atio n ­
al F orest. The d eal allow a th e  co rpo ratio n  
to  select 40 acres o f thHt la n d  fo r  develop­
m ent,.

An ad d itio n a l 26,000 acres w ould  be 
purchased  as oasem ents th a t  th e  a p p ra is ­
ers sa id  a re  w o rth  $1.6 m illion . M ost of 
th e  easem ents, Including a re as  on Chene-

f;a, K n igh t. L a to u d ie  an d  B aln brid ge  is- 
ands, a re  largely  aim ed a t  stopp ing  any  
tim b er harvesting . The pub lic  w ill have 

ncccss to most of th e  lan d , but Chenega 
Corp. w ill be allow ed to  charge an access fee

The public w ill be b a rred  from about 
3.000 acres of the easem ent Jand on South  
Chenega Islnnd because, M cCammon said , 
the area holds on old v illage site. Also, 
t v  tc rp cra tic r. w ill get to p ick  th ree 
developm ent sites of not m ore th a n  <o 
acres each In th a t nre^i.
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S u m m a r y  o f  F i s c a l  Y e a r  1 9 9 8  P r o j e c t s

For FY 98, the Trustee Council received 119 research, monitoring, and general 
restoration proposals requesting a total o.$23 million. In August and December 
1996, the Council authorized 66 projects totaling $14,098,100. The table on the 
following page summarizes the Trustee Council’s funding decisions by “resource 
cluster," as well as the expected cost of completing the projects authorized in 
FY 98. (Note: Regarding future year costs, a "$0" in the table means that no funding 
is expected. A blank space means that the estimated funding level is not known or 
that a tentative decision on future funding has not been made.)

Many of the projects funded are the continuation of efforts funded in FY 97. As 
illustrated in Table 2, several new projects also were funded.

Table 2. New and Continuing Projects
Number of Projects 

Funded
Total Cost of Projects 

Funded
New Projects 17 $1,977,700
Continuing Projects 49 $12,120,400

In addition to funding research, monitoring, and general restoration projects, the 
Trustee Council authorized funds for the administrative costs of the restoration 
program ($2.8 million, primarily for public information, independent scientific review, 
and operating expenses), habitat protection support ($851,400, for services such as 
negotiations, land surveys, and appraisals), and the fifth $12 million payment to the 
Restoration Reserve.
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T a b l e  3 .  S u m m a r y  o f  F u n d i n g  b y  R e s o u r c e  C l u s t e r

Resource Cluster FY 98 
Approved

FY 99 
Estimate

FY00
Estimate

FY 01-02 
Estimate

Total
FY98-02

Pink Salmon $1,202.3 $606.9 $234.0 $0.0 $2,043.2

Pacific Herring $735.3 $80.6 $0.0 $0.0 $815.9

SEA and Related Projects $2,669.6 $841.0 $53.7 $62.8 $3,627.1

Sockeye Salmon $11.7 $0.0 $0.0 $0.0 $11.7
Cutthroat Trout, Dolly Varden, Rockfish, and 
Pollock $357.9 $271.8 $272.0 $571.0 $1,472.7

Marine Mammals $739.3 $390.1 $262.8 $91.4 $1,483.6

Nearshore Ecosystem $2,249.1 $626.6 $0.0 $0.0 $2,875.7

Seabird/Forage Fish and Related Projects $2,992.1 $2,364.5 $1,395.0 $360.1 $7,111.7

Archaeological Resources $206.6 $161.5 $0.0 $0.0 $368.1

Subsistence $1,481.9 $354.1 $343.7 $491.1 $2,670.8

Habitat Improvement $631.1 $359.7 $0.0 $0.0 $990.8

Ecosystem Synthesis $261.1 $265.5 $0.0 $0.0 $526.6

Project Management $560.1 $560.1

Total Research, Monitoring, and $14,098.1 S6.322.3 $2,561.2 $1,576.4 $24,558.0
General Restoration Projects:

Habitat Protection/Acquisition Support $851.4 $851.4
Public InformationyScience Mgt./Admin. $2,796.3 $2,500.0 $5,296.3

Restoration Reserve $12,000.0 $12,000.0 $12,000.0 $24,000.0 $60,000.0

Total A ll Actlvttles: $29,745.8 $20,822.3 $14,561.2 $25,576.4 $90,705.7
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HABITAT PROTECTION AND ACQUISITION

The Exxon Valdez Trustee Council funds the acquisition and protection of land in 
order to protect the habitat of injured resources. Project 98126 continues the 
support services necessary for these land acquisitions, such as negotiations staff, 
appraisals, title reports, on-site inspections, and hazardous materials surveys.

Funding Approved for Fiscal Year 1998

Project Numbe. and Title FY 98 
Approved

FY 99 
Estimate

FY 00 
Estimate

FY 01-02 
Estimate

TOTAL
98-02

98126 Habitat Acquisition Support $851.4 $851.4

As of December 1997, the Council has committed $269.6 million to protect 597,490 
acres of land in large parcels, including inholdings in Kachemak Bay State Park, 
land adjacent to Seal Bay/Tonki Cape on Afognak Island, commercial timber rights 
on land along Orca Narrows, a parcel on Shuyak Island, and lands owned by 
Akhiok-Kaguyak, Inc., Old Harbor Native Corporation, Koniag, Inc., Chenega 
Corporation, Eyak Corporation, English Bay Corporation, and Tatitlek Corporation. 
Final acceptance of the offer from the Tatitlek Corporation depends on a vote of the 
shareholders. Negotiations continue with Afognak Joint Venture and Koniag, Inc. to 
protect additional habitat.
The Council also has authorized offers to purchase 44 small parcels of land at 
appraised fair market value, a contribution of $4 million to acquire a package of 
lands owned by the Kenai Natives Association, and up to $1 million to acquire key 
waterfront parcels that were forfeited to the Kodiak Island Borough for tax 
delinquency. If all of the offers result in land acquisitions, about 7,500 acres of 
habitat on small parcels will have been protected for about $20 million. Fourteen 
additional small parcels are under active consideration.

Interests in the lands protected by the Council range from acquisition of fee simple 
title to various forms of conservation easements.
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PUBLIC INFORMATION/SCIENCE 
MANAGEMENT/ADMINISTRATION

The cost of the administrative functions necessary to efficiently implement the 
restoration program (project 98100) continue to decline, from a high of $4.1 million 
in FY 94 to $2.8 million in FY 98. Further reductions are expected through FY 2002, 
consistent with the planned transition to the Restoration Reserve in FY 2003.

Project 98100 includes funds for the independent scientific review of project 
proposals and results, the Trustee Council’s 17-member Public Advisory Group 
(PAG), the Oil Spill Public Information Center which at the end of FY 97 merged with 
Alaska Resources Library and Information Services (ARLIS), the Council's Annual 
Restoration Workshop, public meetings and other communication efforts such as the 
Council’s newsletter and radio program, operations and staff support for the Trustee 
Council itself, an annual financial audit, and a variety of smaller items.

Funding Approved for Fiscal Year 1998

Project Number and Title FY 98 
Approved

FY 99 
Estimate

FY 00 
Estimate

FY 01-02 
Estimate

TOTAL
93-02

98100 Public Info/Science Mgt/ 
Administration

52,796.3 52.500 0 S5,296.3
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RESTORATION RESERVE
In recognition of the fact that complete recovery from the oil spill may not occur for 
decades, the Trustee Council established the Restoration Reserve to hold funds to 
be used for restoration after the last annual payment is received from Exxon 
Corporation in September 2001. For FY 98, the Trustee Council deposited $12 
million in the reserve account. This deposit, the Council’s fifth, brings 'he total in the 
account to $60 million. Annual deposits of $12 million in each of the next four years 
would provide a reserve of $108 million plus interest.

Funds in the Restoration Reserve will be used for restoration activities, but 
allocation of the funds to specific activities has not yet been made. During FY 98, 
the Trustee Council will solicit public input from throughout the spill area on possible 
uses of the funds. The Council is scheduled to make a decision on the future of the 
Restoration Reserve by October 1998.

Funding Approved for Fiscal Year 1998

Project Number and Title FY 98 
Approved

FY 99 
Estimate

FY 00 
Estimate

FY 01-02 
Estimate

TOTAL
98-02

98424 Restoration Reserve $12,000,0 $12,000.0 $12,000.0 $24,000.0 560,0000

NOTE: During the fiscal years 1994 through 1997, the Trustee Council deposited S48 million in the 
Restoration Reserve The additional S12 million deposited in FY 98 and the $48 million in deposits 
projected for FY 99-02 would bring the total in the year 2002 to $108 million plus interest,
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This draft work plan is presented for public review and comment. It does 
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Chief Scientist, and legal advisors. The Trustee Council will make funding 
decisions for most projects in this draft on or about August 28, 1996.



P l e a s e  C o m m e n t

You can help the Trustee Council by reviewing this draft work plan and letting them 
know your priorities for Fiscal Year 1997. To be most useful, your comments should 
be received by the Trustee Council on or before August 9,1996. However, all 
comments received prior to final action on the work plan, which is tentatively 
scheduled for late Augusi, will be reviewed by the trustees. To comment, contact 
the Trustee Council by:

Mail: Exxon Valdez Oil Spill Trustee Council
645 G Street; Suite 401
Anchorage, AK 99501
Attn: Draft Fiscal Year 1997 Work Plan

Telephone: Telephone (907) 278-8012
Toll free in Alaska: 1-800-478-7745 
Toll free outside Alaska: 1-800-283-7745 
Collect calls will be accepted from fishermen and 
boaters who call through the marine operator.

Fax: (907)276-7178

E-mail: sandras@oilspill.state.ak.us
Attn: Sandra Schubert

Public Hearing: 7 PM on August 6,1996
Access to the public hearing will be available via 
teleconference to all communities and villages in 
the oil spill region. Contact your local Alaska 
Legislative Information Office or Rebecca Williams 
at the telephone numbers above if you would like 
to participate.

mailto:sandras@oilspill.state.ak.us
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Dear Reviewer,

Each year the Exxon Valdez Trustee Council asks for public comments on its 
annual plan of work to restore the resources and services injured by the oil spill.
This year's draft work plan reflects the fact that FY 97 is seven years after the oil 
spill and that the 10th anniversary of the spill will be soon upon us.

In general, the collection of projects recommended for funding represents a 
continued shift from funding routine management actions (such as lake stocking and 
improved stock assessment capabilities) to funding research that should lead to 
long-term improvements in resource management (such as the pink salmon genome 
project and the Sound Ecosystem Assessment). The package of projects 
recommended for funding also represents a continued emphasis on ecosystem-level 
analyses and understanding (primarily the Sound Ecosystem Assessment, the 
Nearshore Vertebrate Predator Project, and the Alaska Predator Ecosystem 
Experiment), in contrast to an individual species approach (such as population 
monitoring of sea otters or bald eagles). The ecosystem approach maximizes the 
efficiency of research and monitoring efforts and should lead to scientific results with 
wide application and lasting benefits.

Several of the projects recommended for funding are designed to inform the 
public of the progress of restoration, with efforts culminating in a public symposium 
to be held at the time of the 10th anniversary of the oil spill in 1999. Such projects 
range from preparation of a one-hour television program about the restoration and 
recovery of the spill area to development of a sophisticated ecosystem model that 
would integrate the data collected by various projects funded by the Trustee 
Council. In addition, funding is being recommended in FY 97 for a number of 
researchers to prepare manuscripts on their study results for publication in the 
scientific literature and to present study results at national scientific conferences.

The Trustee Council’s commitment to community involvement in the 
restoration process remains strong. Projects to involve local youth in ongoing 
restoration projects and to fund a network of local experts in oil spill communities 
who serve as liaisons and facilitators are recommended for continuation in FY 97. A 
number of projects proposed by communities to replace or enhance subsistence 
resources injured by the oil spill are also recommended for funding again in FY 97.
In addition, with encouragement and support from the Council, several projects 
anticipate hiring local workers or collecting local and indigenous knowledge that may 
benefit restoration.

Another important trend worth highlighting is the necessary decrease in the 
size of the research, monitoring, and general restoration program. The Trustee 
Council has adopted a declining schedule of expenditures through the year 2002 to
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coincide with the final payment from Exxon Corporation in 2001. This means that 
the administrative costs of the program are declining (from $3.4 million in FY 96 to 
approximately $3.0 million in FY 97), as is the amount of money available to fund 
research, monitoring, and general restoration activities (from $18 million in FY 96 to 
$16 million in FY 97). In an effort to find savings in FY 97 project budgets, the 
Restoration Office staff took a hard look at proposed activities that may be 
considered normal agency management. Agency project management costs, which 
are separately identified for the first time in FY 97, also will decline.

A final comment concerns some activities that are not a part of this work plan, 
but which help to complete the picture of the Trustee Council’s restoration effort.

• The Council’s program to protect habitat important to the recovery of 
injured resources and services is continuing. Recent actions include an agreement 
with Chenega Corporation for $34 million to protect 61,000 acres of habitat in Prince 
William Sound.

• Clean-up of some remaining residual oil on several beaches near the 
community of Chenega Bay, one of the areas hardest hit by the oil spill, is 
scheduled to take place in the summer of 1997.

• Preparation of a plan for monitoring and restoring archaeological resources 
in Prince William Sound and lower Cook Inlet will be completed later this summer. 
The Council may invite proposals to implement the plan, which may include one or 
more facilities for storing and displaying artifacts in spill-area communities.

• The Alaska SeaLife Center, which has been funded in part by the Trustee 
Council and which will provide unique, technologically advanced facilities for 
research on marine mammals, fish and seabirds, is under construction and should 
be open for business in Spring 1998.

• The Council plans to make an additional $12 million deposit into the 
Restoration Reserve in FY 97, bringing the total in the reserve account to $48 million 
plus interest. These funds will be used for restoration activities, but no allocation of 
the funds to specific activities has yet been made.

As always, I am interested in your thoughts and ideas in regard to the draft 
work plan, as well as on our restoration efforts in general. Comments on this 
document will be most useful if they are received by August 9, but I welcome 
hearing from you at any time. Also contact me if you would like more information on 
any of the projects discussed in the draft work plan or about the restoration program 
in general.

Sincerely,

Molly McCammon 
Executive Director
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The Work Plan Process
Each year the E x x o n  V a l d e z  Oil Spill Trustee Council funds activities to restore the 
resources and services injured by the 1989 E x x o n  V a l d e z  oil spill. This draft work 
plan describes restoration activities being considered for federal Fiscal Year 1997 
(October 1,1996 through September 30,1997).
The Trustee Council has not decided which projects to fund. They will make their 
decision on or about August 28, 1996, using comments from the public and the 
Public Advisory Group, evaluations of independent scientific reviewers and legal 
advisors, and recommendations from the Executive Director.
Milestones in development of the FY 97 work plan are described in Table 1. The 
work plan process begins each year with a restoration workshop. The Trustee 
Council usually makes funding decisions in late August so that projects can begin on 
October 1.

Table 1. Milestones for FY 97 Work Plan
Jan. 16-18,1996 Annual Restoration Workshop discussed results of

FY 95 work and directions for FY 97.
Feb. 15,1996 I n v i t a t i o n  t o  S u b m i t  R e s t o r a t i o n  P r o p o s a l s  f o r

F e d e r a l  F i s c a l  Y e a r  1 9 9 7  was issued.
April 15,1996 Restoration Office received 126 proposals requesting

$38 million for FY 97.
May 16-18,1996 Chief Scientist and core reviewers met to discuss the

scientific and technical merits of proposals.
May 23,1996 Executive Director discussed proposals with

agencies, Chief Scientist, and Public Advisory Group 
representatives and drafted preliminary 
recommendations.

June 5,1996 Public Advisory Group discussed proposals and
preliminary recommendations and advised Executive 
Director.

d y  June 24,1996 F Y  9 7  D r a f t  W o r k  P l a n  is distributed for public
comment.

Aug. 6,1996 Public hearing will be held on F Y  9 7  D r a f t  W o r k  P l a n .
Aug. 7,1996 Public Advisory Group will meet to advise Trustee

Council on final work plan.
Aug. 28,1996 Trustee Council is expected to decide on F Y  9 7  F i n a l

W o r k  P l a n .
Oct. 1,1996 Fiscal year 1997 (FY 97) will begin.________________
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Funding Targets
After considering the cash flow for restoration funds, the Trustee Council has 
tentatively set a funding target of $16 million for the FY 97 work plan, which includes 
all research, monitoring, and general restoration projects. As illustrated in Table 2, 
the target for the annual work plan is lower in FY 97 than in FY 96 and will continue 
to decline through FY 2002, when the final payment from Exxon Corporation will be 
spent and funding for the restoration program will rely solely on the Restoration 
Reserve.

Table 2. Tentative Work Plan Funding Targets FY 96 and Beyond
FY 96 $18.2 million (authorized)

c> FY97 $16.0 million
FY 98 $14.0 million
FY 99 $12.0 million
FY 00 $10.0 million
FY 01 $8.0 million
FY 02 $6.0 million
FY 03 + Restoration Reserve
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Preliminary Recommendations
This section summarizes the Executive Director’s preliminary recommendations for 
FY 97. These recommendations are made for public review and may be revised 
before they are provided to the Trustee Council in late August.

For FY 97, the Trustee Council received 126 proposals totaling $38,078,200. Of 
these, 120 proposals totaling $33,195,200 are for research, monitoring, and general 
restoration projects, which are the subject of this draft work plan. The remaining six 
projects also will be considered by the Council in August, and are discussed under 
“other projects” on page 7.

Research. Monitoring, and GeneraLRe.stQ_ratioD_Prorects

The Trustee Council has targeted approximately $16 million for research, 
monitoring, and general restoration projects in FY 97. The Executive Director's 
preliminary recommendation of which proposals should be funded is summarized in 
Table 3.

Table 3. Summary of Executive Director’s Preliminary Recommendation: 
_______Research, Monitoring, and General Restoration Projects_______

Category
• . . . . . . . .

Explanation No.
_Proi. FY 96 Cost

Fund Project has high technical merit with significant 
contribution toward achieving restoration objectives. 
Project recommended for Trustee Council approval.

13 $1,882,400

Fund
Contingent

Same as above except that certain issues need to be 
resolved before funding is approved, Project 
recommended for Trustee Council approval if these 
issues can be resolved.

43 $12,732,800

Defer
Decision

A decision on whether or not to fund project in FY 97 
cannot be made without more information. In many 
cases, needed information will not be available until after 
this summer's field season. For such projects, a 
recommendation will be made to the Trustee Council in 
November or December 1996.

15 $2,129,000

Total: 71 $16,744,200

Do Not Fund Project not recommended for funding in FY 97. In some 
cases, it is recommended that a project be re-evaluated 
in the future. In other cases, the project is not legally 
permissible, has technical problems, or would not 
significantly contribute to restoration objectives.

49 $13,978,200
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The sum of the projects in the f u n d ,  f u n d  c o n t i n g e n t ,  and d e f e r  d e c i s i o n  categories 
is $16,744,200. This amount is somewhat above the $16 million target identified by 
the Trustee Council. To meet the $16 million target, project budgets will be 
reviewed further for possible cost reductions. In addition, it is likely that some 
projects in the f u n d  c o n t i n g e n t  category will not be funded because their issues will 
not be resolved, and some projects in the defer category will not prove feasible or 
appropriate when additional information is evaluated. Finally, further review may 
result in some projects currently recommended for funding not being recommended 
in August, or not being approved by the Trustee Council.

Of the projects in the f u n d ,  f u n d  c o n t i n g e n t ,  and d e f e r  d e c i s i o n  categories, many are 
continuing efforts also funded by the Trustee Council in FY 96. As illustrated in 
Table 4, several new projects are also being recommended for funding.

Table 4. New and Continuing Projects: Fund, Fund Contingent, and Defer
Number of Projects 

Recommended for Funding
Total Cost of Projects 

Recommended for Funding
New Projects 23 $2,114,100
Continuing Projects 48 $14,630,100
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Other Projects
In addition to funding projects through the annual work plan, in FY 97 the Trustee 
Council will approve funds for the administrative costs of the restoration program 
(primarily public information, independent scientific review, and administration), 
habitat protection support (such as negotiations, land surveys, and appraisals), and 
the Restoration Reserve. The Council will also consider approving funds for five 
proposals submitted for capital construction projects in FY 97.
Table 5 summarizes these “other projects.” If funds are approved for these projects, 
they will be in addition to the $16 million work plan. Public comment is being 
sought on these other projects as well as on the work plan itself.

Table 5. Summary of Executive Director's Preliminary Recommendation: 
________________________ Other Projects________________________

Project* .........
•' _ • •• I ” • ' '-il

FY 97 
Request

FY 97
Exec. Dir. Recommendation

Public Information/Science 
Management/Administration

$3,000.0 Fund, but continue budget review

Habitat Protection Support 
(97126)

$1,195.6 Fund, but defer decision on amount of
funding

Restoration Reserve $12,000.0 $12,000.0
Research Facilities 
(97151,97197)

$1,282.7 Defer decision

Reduction of Marine Pollution 
(97115, 97229)

$2,086.2 Fund 97115 contingent on further budget 
review; defer decision on 97229

Archaeological Repositories 
(97277)

$318.5 Defer decision until archaeology planning
project is complete

With respect to archaeological repositories, the Trustee Council is aware that 
residents of some communities have expressed a strong interest in having 
archaeological artifacts returned to the spill area. Last year the Council funded 
Project 96154 to develop a comprehensive plan for monitoring and restoring 
archaeological resources in Prince William Sound and lower Cook Inlet, including 
strategies for storing and displaying artifacts at appropriate locations within these 
areas. Chugach Heritage Foundation, the contractor for this project, has recently 
completed a draft plan. After considering the draft plan, the Council may issue a 
separate invitation for proposals to protect archaeological resources through, for 
example, sitd*stewardship programs or archaeological repositories or artifact 
displays.
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Highlight? .QfibeiMminary Recommendations

E c o s y s t e m  P r o j e c t s
More than 45% of the $16 million dollars in F Y  97 work plan funding would go to the 
Trustee Council’s three ongoing ecosystem studies:
• The Sound Ecosystem Assessment (SEA, Project 97320) is exploring and 

developing models of the processes influencing productivity of pink salmon and 
Pacific herring in Prince William Sound;
The Nearshore Vertebrate Predator project (Project 97025) is examining 
whether or not sea otters, river otters, harlequin ducks, and pigeon guillemots 
are recovering and what factors might be constraining recovery;
The Alaska Predator Ecosystem Experiment (APEX, Project 97163) is exploring 
the link between forage fish and seabird productivity.

In addition, Project 97300 would begin the process of synthesizing across projects 
and among species and habitats the information collected to date on the injury and 
recovery of injured species.

C o m m u n i t y  I n i t i a t i v e s
Due in part to the Trustee Council’s funding of a network of local facilitators in 
communities in the oil spill area, a total of 35 restoration proposals were submitted 
by communities or at the request of communities this year. Although several of the 
projects proposed were determined to have a weak link to restoration or otherwise 
not be appropriate for Trustee Council funding, 22 of the projects are in the f u n d ,  
f u n d  c o n t i n g e n t , or d e f e r  category and under consideration for funding.

In addition, two community initiatives that are outside of the work plan process also 
may get underway in FY 97. The Trustee Council has given tentative approval to a 
plan to clean some of the remaining residual oil on several beaches in western 
Prince William Sound near the community of Chenega Bay. A process funded in 
FY 96 (96154) to develop a comprehensive plan for monitoring and restoring 
archaeological resources in Prince William Sound and lower Cook Inlet is nearing 
completion. The Council may issue an invitation in the fall of 1996 to implement all 
or part of the plan.

P r o j e c t  M a n a g e m e n t
For the first time, in FY 97 the costs of project management are separately identified 
in Project 97250. Project management is provided by resource managers in the six 
trustee agencies and provides essential accountability to the work plan process. It 
includes such functions as tracking the progress of restoration projects; ensuring
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that projects meet their stated goals, objectives, and schedules; monitoring project 
expenditures; and ensuring that all reports and other contract deliverables are 
property performed.

Prior to FY 97, project management funds were included in each individual 
restoration project. The amount of funding to be provided each agency for this 
function in FY 97 is currently under discussion.

Habitat Protection
The Exxon Valdez Trustee Council funds the acquisition and protection of land in 
order to protect the habitat of injured resources and services. Project 97126 would 
continue the support services necessary for these land acquisitions, such as title 
reports, appraisals, on-site inspections, hazardous materials surveys, land surveys 
and timber cruises. The estimated cost of these sen/ices for FY 97 is $1.2 million, 
although the actual cost will depend on specific Council decisions about land 
acquisitions and the progress of negotiations.

As of June 1996, the Council has committed $195.3 million to protect 422,000 acres 
of land in large parcels, including inholdings in Kachemak Bay State Park, land 
adjacent to Seal Bay/Tonki Cape on Afognak Island, commercial timber rights on 
land along Orca Narrows, iands owned by Akhiok-Kaguyak, Inc., Old Harbor Native 
Corporation, Koniag, Inc., and Chenega Corporation, and a parcel on Shuyak 
Island. Acceptance of the offer to the Chenega Corporation depends on a vote of 
shareholders. Negotiations continue with six landowners to protect an additional 
307,000 acres of land. The landowners are Tatitlek Corporation, Eyak Corporation, 
Port Graham Corporation, English Bay Corporation, Afognak Joint Venture, and 
Koniag, Inc.

The Council has also authorized offers to purchase 24 small parcels of land at 
appraised fair market value, a contribution of $4 million to acquire a package of 
lands owned by the Kenai Natives Association, and up to $1 million to acquire key 
waterfront parcels that were forfeited to the Kodiak Island Borough for tax 
delinquency. Twenty-three additional small parcels are under consideration.

R e s t o r a t i o n  R e s e r v e
In recognition of the fact that complete recovery from the oil spill may not occur for 
decades, the Trustee Council established the Restoration Reserve to hold funds to 
be used for restoration after the last annual payment is received from Exxon 
Corporation in September 2001. The $12 million recommended for deposit in FY 97 
would be the fourth deposit into the reserve account, and would bring the total in the 
account to $48 million. Annual deposits of $12 million in each of the next five years
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would provide a reserve of $108 million plus interest. These funds will be used for 
restoration activities, but no allocation of the funds to specific activities has yet been 
made.

P u b l i c  I n f o r m a t i o n ,  S c i e n c e  M a n a g e m e n t ,  a n d  A d m i n i s t r a t i o n  
The cost of the administrative functions necessary to efficiently implement the 
restoration program will decline again in FY 97 -  from $4.2 million in FY 95 to $3.4 
million in FY 96 to $3.0 million in FY 97. Further reductions are expected through 
FY 2002, consistent with the planned transition to the Restoration Reserve in 
FY 2003. Table 6 shows projected funding levels for the administrative budget.

Table 6. Projected Funding Levels:Public Information, Science Management and Administration
FY 96 $3.4 million (authorized)
FY 97 $3.0 million
FY 98 $2.8 million
FY 99 $2.5 million
FY00 $1.7 million
FY 01 $1.5 million
FY 02 $1.5 million

This component includes funds for the independent scientific peer review of project 
proposals and findings, the Trustee Council’s 17-member Public Advisory Group, 
the Oil Spill Public Information Center, the Council’s Annual Restoration Workshop, 
communication efforts such as the Council’s newsletter and radio program, 
operations and staff support for the Trustee Council itself, and a variety of smaller 
items.
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Description of Projects and Recommendations
A project-by-project list of the Executive Director’s preliminary recommendations 
follows.

Spreadsheet A is a summary spreadsheet which shows FY 97 and future years' 
costs of research, monitoring, and general restoration projects recommended 
as fund, fund contingent, or defer decision. (Note: A “$0" in the spreadsheet 
means that no funding is recommended. A blank space means that the 
estimated funding level is not known or that a decision on funding has not been 
made.)

Spreadsheet B describes each project received by the Trustee Council 
(research, monitoring, and general restoration projects as well as other 
projects), and contains the text of the Chief Scientist’s and the Executive 
Director’s preliminary recommendations. It also indicates who proposed each 
project, which Trustee agency would be responsible for project management, 
and whether the project is continuing (i.e., was also funded by the Council in 
FY 96) or new.
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Chapter 2  

Mission and Policies

Mission Statement
T h e  m is s io n  o f  th e T r u s te e  C o u n c i l is to  e f f i c i e n t ly  re s to r e th e e n v ir o n m e n t in ju r e d  b y  th e 
Exxon Valdez o i l s p il l to  a h e a lth y , p r o d u c t iv e , w o r ld  r e n ow n e d  e c o s y s te m , w h ile  ta k in g  in to  
a c c o u n t th e im p o r ta n c e  o f  th e q u a l i t y  o f  l i f e  a n d  th e n e e d  fo r  v ia b le  o p p o r tu n i t ie s  to  e s ta b l is h  
a n d  su s ta in  a r e a s o n a b le  s ta n d a r d  o f  l iv in g .

T h e  r e s to r a t io n  w ill b e a c c o m p l is h e d  th r o u g h  th e d e v e lo p m e n t a n d  im p le m e n ta t io n  o f  a 
c o m p r e h e n s iv e , in te r d is c ip l in a r y  r e c o v e r y  a n d  r e h a b il i ta t io n  p r o g r a m  th a t in c lu d e s :

° N a tu r a l R e c o v e r y  
o M o n i t o r in g  a n d  R e s e a r c h  
° R e s o u r c e  a n d  S e r v ic e  R e s to r a t io n  
o H a b i t a t A c q u i s i t io n  a n d  P r o te c t io n  
0 R e s o u r c e  a n d  S e r v ic e  E n h a n c em e n t 
° R e p la c em e n t
° M e a n in g fu l P u b l i c  P a r t ic ip a t io n  
° P r o je c t E v a lu a t io n  
° F is c a l A c c o u n ta b i l i t y  
0 E f f i c i e n t A d m in is t r a t io n
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P o l i c i e s

T h e  p o l i c i e s  b e lo w  r e f le c t a c o m p r e h e n s iv e , b a la n c e d  a p p r o a c h  to  r e s to r a t io n . T h e y  g iv e  
d ir e c t io n  to  th e r e s to r a t io n  p r o g r a m  w h ile  a l lo w in g  f le x ib i l i t y  s o  th a t th e T r u s te e  C o u n c i l  c a n  
r e s p o n d  to  c h a n g in g  r e s to r a t io n  n ee d s .

An E cosystem  A p p ro ach
1. R estoration should contribu te  to  a  healthy, productive and  biologically diverse 

ecosystem w ithin th e  spill a rea  th a t supports the services necessary for the people 
who live in the area .

2. R estoration will take  an  ecosystem approach  to better un derstand  w hat factors 
contro l the populations o f in ju red  resources.

T h e s e  p o l i c i e s  r e c o g n iz e  th a t r e c o v e r y  f r o m  th e o i l s p i l l in v o lv e s  r e s to r in g  th e e c o s y s t e m  as 
w e ll as r e s to r in g  in d iv id u a l r e s o u r c e s . A n  e c o s y s t e m  in c lu d e s  th e e n t ir e  c o m m u n i t y  o f  
o r g a n ism s , in c lu d in g  p e o p le , th a t in te r a c t w ith  o n e  a n o th e r  a n d  th e ir p h y s ic a l s u r r o u n d in g s . 
T h e  e c o s y s t e m  w ill h a v e  r e c o v e r e d  w h e n  th e p o p u la t i o n  o f  f lo r a  a n d  fa u n a  are a g a in  p re s e n t, 
h e a lth y , a n d  p r o d u c t iv e ; th e r e is a fu ll c o m p le m e n t o f  a g e  c la s s e s ; a n d  p e o p l e  h a v e  th e s am e 
o p p o r tu n i t ie s  fo r  th e u se o f  p u b l i c  r e s o u r c e s a s th ey w o u ld  h a v e h a d  i f  th e o i l s p il l h a d  n o t 
o c c u r r e d . R e s to r a t io n  p r o p o s a ls  s h o u ld , as m u c h  as p ra c t ic a l, r e f le c t a n  u n d e r s ta n d in g  o f  
th e ir im p a c t o n  e c o s y s t e m  re la t io n s h ip s o f  re la te d  r e s o u r c e s am ! se r v ic e s .

F o r  G e n e r a l R e s to r a t io n  a c t iv i t ie s , p r e fe r e n c e  is g iv e n  to  p r o je c t s  th a t b e n e f i t m u lt ip le  
s p e c ie s  ra th e r th a n  to th o s e  th a t b e n e f i t a s in g le  sp e c ie s . H ow e v e r , e f f e c t iv e  p r o je c t s  fo r 
r e s to r in g  in d iv id u a l r e s o u r c e s w ill a ls o  b e  c o n s id e r e d . T h is a p p r o a c h  w ill m a x im iz e  b e n e f i t s  
to  e c o s y s t e m s  a n d  to  in ju r e d  r e s o u r c e s a n d  se r v ic e s .

H a b ita t P r o t e c t io n  an d A c q u i s i t io n  em p h a s iz e s  p r o te c t io n  o f  m u lt ip le  s p e c ie s , e c o s y s te m  
a rea s , s u c h  as e n t ir e  w a te r sh e d s , o r a rea s a r o u n d  c r it ic a l h ab ita ts . T h is  a p p r o a c h  w ill b e 
m o r e  lik e ly  to  en su r e th a t th e h a b ita t s u p p o r t in g  an in ju r e d  r e s o u r c e  o r  s e r v ic e  is p r o te c te d . 
In s o m e  c a s e s , p r o t e c t io n  o f  a sm a ll a rea w ill b e n e f i t la rg e r s u r r o u n d in g  a rea s , o r  p r o v id e  
c r i t ic a l p r o te c t io n  to  a s in g le  r e s o u r c e  o r  s e r v ic e .

M o n i t o r in g  a n d  R e s e a r c h  a c t iv i t ie s  r e q u ir e  m o r e  th a n  r e s o u r c e -s p e c i f i c  in v e s t ig a t io n s  to 
u n d e r s ta n d  th e fa c to r s a f f e c t in g  r e c o v e r y  f r o m  th e o i l sp ill. R e s to r a t io n  is su e s a r e c o m p le x , 
a n d re s e a r c h  m u s t o f t e n  ta k e a lo n g -t e rm  a p p r o a c h  to  u n d e r s ta n d th e p h y s ic a l a n d  b io lo g ic a l 
in te r a c t io n s tha t a f f e c t a n  in ju r e d  r e so u r c e o r  s e r v ic e , a n d m a y  b e  c o n s t r a in in g  its r e c o v e r y . 
T h e  re su lts o f  th e s e  e f fo r t s  c o u ld  h a v e  im p o r ta n t im p lic a t io n s  fo r  r e s to r a t io n , f o r  h ow  fish 
a n d w i ld l i f e  re s o u r c e s a re m a n a g e d , a n d  fo r th e c o m m u n i t ie s  an d p e o p le  w h o  d e p e n d  u p o n  
th e in ju r e d  r e so u r c e s .
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In ju r ie s  A ddressed  bv  R esto ra tio n
3. R estoration activities m ay be considered for any in ju red  resource o r service.

4. R estoration will focus upon in ju red  resources and  services and  will em phasize 
resources and services th a t have no t recovered. Resources and  services may be 
enhanced, as ap p ro p ria te , to prom ote resto ration . R estoration actions m ay address 
resources for which th ere  was no docum ented in ju ry  if  these activities will benefit 
an  in ju red  resource o r  service.

5. Resources and services not previously identified as in ju red  m ay be considered for 
restoration  if reasonable scientific o r local knowledge obtained since th e  spill 
indicates a spill-related in jury .

6. F riority  will be given to restoring in ju red  resources and services which have 
economic, cu ltu ra l an d  subsistence value to people living in the oil spill a rea , as 
long as th is is consistent with o ther policies.

7. Possible negative effects on resources o r services m ust be assessed in considering 
restoration  projects.

A s  r e q u ir e d  b y  th e C o n s e n t D e c r e e s , r e s to r a t io n  m u s t b e n e f i t th e r e s o u r c e s a n d  s e r v ic e s 
in ju r e d  b y  th e sp il l . T a b le  2 in C h a p te r  4 lis ts r e s o u r c e s a n d  s e r v ic e s  in ju r e d  b y  th e s p il l . 
T h e  ta b le  is b a s e d  o n  th e b e s t a v a i la b le  in f o rm a t io n  b u t m a y  b e  am e n d e d  i f  n ew  in f o rm a t io n  
d em o n s t r a te s  a d d i t io n a l s p i l l -r e la t e d  in ju r ie s . T h e  p r o c e s s  fo r  a m e n d in g  th e lis t is d e s c r ib e d  
in  C h a p t e r  4. In a d d it io n , a n  e c o s y s t e m  a p p r o a c h  to  r e s to r in g  in ju r e d  r e s o u r c e s  a n d  s e r v ic e s 
m a y  r e q u ir e  r e s to r a t io n  a c t iv i t ie s  th a t a d d r e s s a r e s o u r c e ’s p r e y  o r  p r e d a to r s , o r  th e o th e r  
b io t a  a n d  p h y s ic a l s u r r o u n d in g s  o n  w h ic h  it d e p e n d s .

C o n t i n u in g  in ju r ie s to  r e s o u r c e s a n d  s e r v ic e s  w ith  im p o r ta n t e c o n o m i c ,  c u ltu r a l a n d  
s u b s is t e n c e  v a lu e  to p e o p le  l iv in g  in  o r  u s in g  th e o i l s p i l l a re a  c a u s e  c o n t in u in g  h a rd s h ip . 
F o r  e x a m p le , s u b s is te n c e  u s e r s sa y  tha t m a in ta in in g  a  su b s is ' .m ce c u ltu r e  d e p e n d s  u p o n  
u n in te r r u p te d  u s e o f  s u b s is te n c e  r e s o u r c e s . T h e  m o r e  t im e  u s e r s s p e n d  aw a y  f r o m  
s u b s is te n c e  a c t iv i t ie s , th e le s s l ik e ly  th e y  w ill r e tu rn  to  it. C o n t in u in g  in ju r y  to  n a tu ra l 
r e s o u r c e s  u s e d  fo r  s u b s is te n c e  m a y  a f fe c t th e w ay o f  l i f e  o f  e n t ir e  c o m m u n i t ie s . S im i la r ly , 
e a c h  y e a r  th a t c o m m e r c ia l f is h  ru n s r em a in  b e lo w  p r e s p i l l le v e ls  c o m p o u n d s  th e in ju r y  to  
th e f is h e rm e n  a n d , in m a n y  in s ta n ce s , th e c o m m u n i t ie s  in  w h ic h  th ey l iv e  o r  w ork .

T h e  p o l i c i e s  r e c o g n iz e  th a t w a it in g  fo r  n a tu ra l r e c o v e r y  m a y  b e  th e m o s t e f f e c t i v e  a p p r o a c h  
in m a n y  in s ta n ce s , b u t th a t th e t im e  r e q u ir e d  fo r  n a tu ra l r e c o v e r y  c a n  h a v e  im p o r ta n t a d v e r s e  
c o n s e q u e n c e s  f o r  r e s o u r c e s a n d  s e r v ic e s  u p o n  w h ic h  th e p e o p l e  o f  th e s p il l a rea re ly .
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F in a l ly , r e s to r in g  o n e  r e s o u r c e  o r  s e r v ic e  s h o u ld  n o t c o m e  a t the c o s t o f  in ju r in g  a n o th e r . 
A n  a s s e s sm e n t o f  p o s s ib le  n e g a t iv e  e f fe c t s  o n  n o n -t a r g e t r e s o u r c e s o r  s e r v ic e s w il l b e  p a r t 
o f  th e p r o je c t p r o p o s a l e v a lu a t io n  p ro c e s s .

L ocation  o f  R es to ra tio n  A ctions8. R estoration activities will occur prim arily  w ithin the spill a rea . Limited restoration  
activities outside the spill area , bu t w ithin Alaska, m ay be considered under the 
following conditions:
• w h e n  th e m o s t e f f e c t iv e  re s to r a t io n  a c t io n s fo r  an in ju r e d  p o p u la t io n  are in a p a n  

o f  its ra n g e o u t s id e  th e s p il l a rea , o r
• w h en  the in f o rm a t io n  a c q u ir e d  f r o m  re se a r ch  a n d  m o n i t o r in g  a c t iv i t ie s  o u t s id e  the

sp il l a rea w ill b e  s ig n if ic a n t fo r  r e s to r a t io n  o r  u n d e r s ta n d in g  in ju r ie s w ith in  th e
s p il l area .

T h e  v a s t m a jo r i ty  o f  r e s to r a t io n  fu n d s w ill b e f o c u s e d  o n  th e s p il l a rea , w h e re the m o s t 
s e r io u s in ju r y  o c c u r r e d  a n d  th e n e e d  fo r  r e s to r a t io n  is g re a te s t. A t th e sam e tim e , th e p o l i c y  
p r o v id e s  th e f le x ib i l i t y  to  re s to re a n d  m o n i t o r  o u ts id e  th e s p il l a rea u n d e r  l im it e d  
c ir c u m s ta n c e s . E x am p le s  in c lu d e  s om e re s to r a t io n  a n d  m o n i to r in g  a c t iv i t ie s  f o r  m ig r a t o r y  
s e a b ir d s an d m a r in e  m am m a ls .

R esto rin g  a  Service
9. P rojects designed to restore or enhance an in jured service:

• m u s t h a v e  a s u f f ic ie n t r e la t io n s h ip  to  an in ju r e d  re s o u r c e ,
• m u s t b e n e f i t th e s am e  u s e r g r o u p  th a t w as in ju r e d , an d
• s h o u ld  b e  c o m p a t ib l e  w ith  th e ch a r a c te r an d p u b l ic  u se s o f  th e area.

T h e  r e s to r a t io n  fu n d  m a y  b e  u s e d  to re s to r e r e d u c e d  o r  lo s t s e r v ic e s  p r o v id e d  b y  in ju r e d  
r e so u rc e s . T h e  r e la t io n s h ip  b e tw e e n  th e p r o p o s e d  a c t iv i ty  a n d  th e in ju r e d  r e s o u r c e  w h ic h  
ca u se d  th e r e d u c e d  o r  lo s t s e r v ic e  is the s u b je c t o f  th e firs t p a r t o f  th is p o l i c y . T h e  p o l i c y  
requ ir e s tha t a p r o je c t to  re s to r e o r  e n h a n c e  a n  in ju r e d  s e r v ic e  m u s t b e  s u f f ic ie n t ly  re la te d  
to  a na tu ra l r e so u rc e . T h e  p r o je c t c a n  b e  re la te d to  a n a tu ra l r e s o u r c e  in  v a r io u s  w ay s : it 
c o u ld  d ir e c t ly  re s to re a re s o u r c e , p r o v id e  a n  a lte rn a t iv e  re s o u r c e , o r  re s to r e p e o p l e ’s a c c e s s 
to  o r u se o f  th e re sou rc e . T h e  s tr en g th  o f  th e r e q u ir e d  r e la t io n s h ip  h a s n o t b e e n  d e f in e d  b y  
law , r e g u la t io n , o r th e co u r ts . H ow e v e r , a c le a r  c o n n e c t io n  w ith  an in ju r e d  r e s o u r c e  is 
n ecessa ry . In d e te rm in in g  w h e th e r to  fu n d  a p r o je c t to  re s to re s e r v ic e s , th e s tr e n g th  o f  th e 
p ro je c t s re la t io n sh ip  to in ju r e d  re so u r c e s w ill b e  c o n s id e r e d .

A  few  ex am p le s m a y  h e lp  e x p la in  th is re la t io n sh ip . O n e  w ay to  a id  c o m m e r c ia l f is h in g  is
o  rest0J^ in ju re d s a lm o n  run s o r to  p r o v id e  a lte rn a tiv e runs. H o w e v e r , th e r e s to r a t io n  fu n d
c a n n o t use to  g iv e  ca sh  g ran ts to  f is h e rm en  to  c o v e r  s p i l l -r e la te d  lo sse s . T h is  la tte r id e a  
is un re la te d to  an in ju re d  re sou r c e .
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As a second example, subsistence was injured, in part, because the resources it relies on 
were injured. Habitat may be purchased to provide alternative areas for subsistence where 
uninjured resources exist. The restoration fund may also be used to enhance or establish 
alternate subsistence resources, or provide information about the safety and availability of 
subsistence resources, or even to provide facilities such as a shelter cabin that provides for 
easier access to alternate resources. In these cases, the restoration activity has a relationship 
to injured resources — it provides replacement resources, allows users to make better 
judgement about use o f the resources, or provides easier access to alternative resources. 
However, the restoration fund could not be used to help subsistence users in general, such 
as providing a warehouse or generator in a subsistence community, because there is no 
relationship to an injured resource.

The second part o f the principle ensures that the injured user groups are the beneficiaries of 
restoration. If the justification for an action is to restore a service, it is important that the 
user group that was injured be helped.

The last part o f the principle addresses a public concern about possible changes in the use 
o f the spill area. I ' allows improvements in the services without producing major changes 
in use patterns. For example, a mooring buoy may improve boating safety without changing 
patterns of use. Projects to be avoided are those that create incompatible uses for an area, 
such as constructing a small-boat servicing facility in an area that is wild and undeveloped.

C o m p etitio n  a n d  E fficiency
10. C om petitive proposals for restoration projects will be encouraged.

Most restoration projects to date have been undertaken by state or federal agencies. 
However, the number o f competitive contracts awardeo to nongovernmental agencies has 
increased each year and will continue to increase.

This policy encourages active participation from individuals and groups in addition to the 
trustee agencies and may generate innovation and cost savings. This approach may be 
inappropriate for some restoration projects, but, where appropriate, competitive proposals 
will be sought for new project ideas and to implement the projects themselves.

11. R estoration will take  advantage o f cost sharing  opportunities w here effective.

12. R estoration should be guided and  reevaluated as inform ation is obtained from 
dam age assessment studies and restoration actions.

Activities should be coordinated to decrease project costs a r i  be designed to assess and 
incorporate available and late-breaking information to ensure die most effective restoration 
program.
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13. Proposed restoration  strategies should state  a clear, m easurable and  achievable 
endpoint.

A clear, measurable, and achievable endpoint is necessary to determine whether a strategy 
is successful.

14. R estoration m ust be conducted as efficiently as possible, reflecting a  reasonable 
balance between costs and benefits.

This policy reflects the important fact that there is not sufficient money available to complete 
all useful restoration activities. Implementation of this policy will not be based on a 
quantified cost/benefit analysis, but on a broad consideration of the activity’s direct and 
indirect costs, and the primary and secondary benefits. It will also take into account whether 
there is a less expensive method of achieving substantially similar results.

15. P riority  shall be given to  strategies th a t involve m ulti-disciplinary, in teragency, o r 
collaborative partnersh ips.

Projects that use this type o f approach are more likely to take advantage of diversity in 
viewpoints, skills, and strengths and will be more likely to result in cost-effective restoration.

Scientific  Review
16. R estoration projects will be subject to open, independent scientific review before 

T rustee Council approval.

This policy continues an existing practice. Independent scientific review gives an objective 
evaluation of the scientific merits o f the project. It also assures the public that scientific 
judgements are without bias.

17. Past perform ance of the project team  should be taken into consideration when 
m aking funding decisions on fu ture  restoration  projects.

The ability to complete projects in a timely and effective manner is essential to the 
restoration effort.

18. R estoration will include a synthesis o f findings and  results, and  will also provide 
an indication of im po rtan t rem aining issues o r gaps in knowledge.

To the extent possible, all restoration actions will take into account other relevant activities 
to help the Trustee Council conduct an integrated research program. In addition, a synthesis 
o f findings and results will be available for the public, scientists, and agency staff to help 
understand the status o f injured resources and services, and to plan for future restoration.

16 Exxon Valdez Restoration Plan



P u b lic  P a rtic ip a tio n
19. R estoration m ust include m eaningful public partic ipation  at all levels — planning, 

p ro ject design, im plem entation and review.

Public participation is not a once-a-year government activity limited to commenting on draft 
documents. Rather, to the greatest extent possible, individual projects should integrate the 
affected and knowledgeable public in planning, design, implementation, and review. Some 
projects have a more easily identifiable public, for example those designed to affect services 
or the resources that support them. However, incorporating public preferences and 
information into any project is likely to improve its cost-effectiveness, take advantage of 
available knowledge, and help ensure that the restoration program is understood and accepted 
by the public.

The Trustee Council has emphasized its commitment to involve the public in all phases of 
restoration activities. Evidence of meaningful public involvement will be sought as pan of 
the project evaluation process.

20. R estoration m ust reflect public ow nership o f the process by tim ely release and 
reasonable access to inform ation and  data.

Information from restoration projects must be available to other scientists and to the general 
public in a form that can be easily used and understood. An effective restoration program 
requires the timely release o f such information. This policy underscores the fact that since 
the restoration program is funded by public money, the public owns the results.

N o rm al A gency A ctivities
21. G overnm ent agencies will be funded r  ’y for restoration  projects th a t they would 

not have conducted had the spill not occurred.

This policy addresses the concern that restoration funds should not support activities that 
government agencies would do anyway. It also affirms the practice that has been in effect 
since the beginning of the restoration process. To determine whether work would have been 
conducted had the spill not occurred, the Trustee Council will consider agency authorities 
and the historic level of agency activity.

Chapter 2: Mission and Policies 17
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U nited Sta te s
G en eral A ccounting O ffice
W ashington, D .C . 20548

 _______3 3500 00203  1730

R e so u rce s, C om m unity, and 
Eco n o m ic D evelopm ent D iv isio n

B-254199

A u g u s t  20,1993 ALASKA STATE LIBRARY

The Honorable George Miller 
Chairman, Committee on 

Natural Resources 
House of Representatives

Dear Mr. Chairman:

The March 1989 grounding of the supertanker Exxon Valdez 
in Alaska's Prince William Sound spilled 11 million 
gallons of crude oil--the largest oil spill in U.S. 
history. The spilled oil affected more than 1,200 miles 
of Alaskan shoreline, killed or injured large numbers of 
wildlife, and touched off massive cleanup and restoration 
efforts by Exxon1 and federal and state of Alaska 
agencies.

In October 1991, the U.S. District Court for the District 
of Alaska approved settlements between Exxon and the 
federal government and the state of Alaska to resolve 
civil claims and criminal charges for damages caused by 
the oil spill. Under the civil settlement, Exxon agreed 
to pay a total of $900 million in 11 annual payments. 
Under the criminal settlement, Exxon was fined $150 
million ($125 million of which was forgiven because of, 
among other things, Exxon's cooperation during the 
cleanup) and required to pay $50 million each to the 
federal government and to the state of Alaska as remedial 
and compensatory payments to be used exclusively for 
restoring natural resources damaged by the oil spill.

Oil from the Exxon Valdez affected the natural resources 
managed by the state of Alaska and three federal agencies 
--the Departments of Agriculture; Commerce, through the 
National Oceanic and Atmospheric Administration (NOAA); 
and the Interior. Federal and state trustees have been 
designated to assess the damage to the natural resources

lAs used in this report, the name Exxon includes the Exxon 
Corporation and its subsidiaries: the Exxon Pipeline
Company and the Exxon Shipping Company, which owned the 
Exxon Valdez.
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caused by the oil spill and to restore these resources. 
Currently, the federal trustees are the Secretary of the 
Interior; the Secretary of Agriculture; and the 
Administrator, NOAA.2 The state of Alaska trustees are 
the Commissioner, Department of Environmental 
Conservation; the Commissioner, Department of Fish and 
Game; and the Alaska Attorney General, Department of Law.

In May 1989, the federal government and the state of 
Alaska established a trustee council to (1) coordinate 
damage assessment activities and (2) provide the framework 
to seek funds from responsible parties to restore or 
replace natural resources damaged by the oil spill. In 
August 1991, the federal government and the state of 
Alaska converted the original trustee council into the 
Exxon Valdez Oil Spill Trustee Council (Trustee Council)3 
to jointly direct the restoration. After the civil claims 
and criminal charges were settled in October 1991, the 
Trustee Council became responsible for jointly managing 
the distribution of the civil settlement funds. (See sec.
1 for additional background information.)

In response to your request and subsequent agreements with 
your office, this briefing report provides information on

-- the amount of money that Exxon has paid through 
December 1992 under the settlements and the 
distribution of this money and

-- issues surrounding the functioning of the Trustee 
Council.

2In 1989, the then Secretary of Commerce recused himself of 
his duties as a trustee in matters related to the Exxon 
Valdez oil spill because of a potential conflict of 
interest. Since then, the Administrator, NOAA, has served 
as Commerce's trustee instead.

JThe Trustee Council comprises three federal and three 
state members. The federal members are the Alaska-based 
representatives oc the federal trustees--the Alaska 
Regional Forester, U.S. Forest Service, Department of 
Agriculture; a Special Assistant to the Secretary of the 
Interior; and the Director, Alaska Region of the National 
Marine Fisheries Service, NOAA. The state members are the 
state of Alaska trustees.

2
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On March 19, 1993, we briefed your office on the 
preliminary results of our review. Following that 
briefing, we provided--at your office's request--two 
similar briefings: one on May 12, 1993, to senior
officials from the Departments of Agriculture, Commerce, 
and the Interior in Washington, D.C.; and a second, on 
May 26, 1993, to federal and state members of the Trustee 
Council in Alaska. As subsequently agreed with your 
office, this letter and the following sections summarize 
and update the information provided at these briefings.

EXXON PAYMENTS AND DISTRIBUTION 
OF SETTLEMENT FUNDS

Through December 1992, Exxon paid two annual installments 
--totaling $240 million— on the $900 million to be paid 
under the civil settlement. As of February 1993, the $240 
million was distributed as follows:

—  $107 million was returned to federal and state agencies 
as reimbursement for presettlement cleanup and damage 
assessment costs,

—  $40 million was offset against Exxon's payments, as 
provided in the settlement, for cleanup costs that 
Exxon incurred in 1991,

-- $19 million was approved by the Trustee Council for 
expenditure on damage assessment and restoration 
projects and administrative costs, and

—  $74 million remained in a joint federal/state trust 
fund for future use.

Both an August 1991 Memorandum of Agreement between the 
federal government and the state of Alaska and the civil 
settlement placed a limit of $142 million on the amount of 
presettlement cleanup and damage assessment costs that can 
be reimbursed--$67 million for federal agencies and $75 
million for state agencies. Trustee Council members 
believe that reimbursements will not exceed the $142 
million limit.

About 40 percent of the $19 million for projects approved 
by the Trustee Council through February 1993 was used for 
damage assessment. The remainder was split almost evenly 
between restoration projects and administrative costs. 
Furthermore, the $19 million was divided almost evenly

3
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between federal and state agencies. The Trustee Council 
has approved a resolution to use $21.1 million of the $74 
million remaining in the joint trust fund for damage 
assessment and restoration projects, habitat protection, 
and administrative costs for 1993. Of the $21.1 million, 
about $7.5 million was allocated for restoration work and 
habitat protection each.

In accordance with the criminal settlement, Exxon has paid 
$25 million of the $150 million fine, which was deposited 
into the North American Wetlands Conservation Fund 
(16 U.S.C. sec. 4401-4413) and the Victim Compensation and 
Assistance Act (42 U.S.C. 10601-10605) account. Under the 
terms of the settlement, the $125 million balance of the 
fine was forgiven because of Exxon's cooperation during 
the cleanup. Exxon has also paid $100 million in remedial 
and compensatory (restitution) payments--$50 million each 
to the federal government and to the state of Alaska.
Plans have been proposed or are under way to use these 
funds for such measures as acquiring land for habitat 
protection, building a marine mammal rehabilitation 
center, and restoring subsistence resources or services 
lost or damaged in rural communities. (See sec. 2.)

ISSUES SURROUNDING THE FUNCTIONING 
OF THE TRUSTEE COUNCIL

Issues surrounding the functioning of the Trustee Council 
fall into three categories: restoration planning, habitat
protection, and overall organization and administration.

Restoration Planning

A key ingredient--which the Trustee Council does not yet 
have--in the transition from the Trustee Council's role of 
assessing damage to taking action to restore the natural 
resources affected by the oil spill is an approved 
restoration plan. The plan is scheduled to be issued in 
December 1993. At present, however, the Trustee Council's 
annual work plans are not tied to a comprehensive 
restoration plan, and some projects do not appear to have 
a direct link to the oil spill or else appear to duplicate 
existing agency responsibilities. In addition, some 
participants in and observers of the Trustee Council's 
activities believe that the damage assessment and 
restoration work carried out to date has been dominated by 
federal and state agencies and that, as a consequence, f<>w 
nongovernmental organizations have been able to

4
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participate in the process. For example# almost all of 
the 1992 and 1993 work projects were not open for 
competitive bid and were carried out by federal and state 
agency personnel. The Trustee Council's chief scientist 
believes that open competition would encourage more timely 
completion of projects at reduced costs. According to 
Trustee Council members# there was a need for federal and 
state agencies to do most of the damage assessment work#* 
however# as more restoration projects are undertaken# less 
use will be made of federal and state agencies and more 
projects will be subject to bid proposals from 
nongovernment sources. (See sec. 3.)

Habitat Protection
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The Trustee Council is facing increasing public pressure 
to acquire land to protect habitat. However# land 
acquisition is expensive# as is illustrated by the Trustee 
Council's estimates to acquire land for habitat protection 
that run as high as $3 billion. Currently# land 
acquisition activities are not yet tied to an approved 
land acquisition plan that is linked to an approved 
restoration plan. Meanwhile# using interim evaluation 
criteria approved by the Trustee Council# a habitat 
protection/acquisition work group classified about 42#000 
acres as critical habitat to help the recovery of injured 
wildlife species. This land was identified as "imminently 
threatened" because of its vulnerability to activities, 
such as logging# that would significantly lessen the 
land's ability to provide habitat protection for wildlife 
species injured by the oil spill. The Trustee Council has 
approved over $60 million to acquire 24,500 acres# which 
includes the work group's two top-ranked imminently 
threatened parcels totaling 22,500 acres. The work group 
classified another 338,000 acres as "opportunity-to-buy" 
parcels--land that is important as habitat protection but 
not imminently threatened. (See sec. 4.)
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Overall Organization and Administration

The Trustee Council's current procedures and practices 
lead many to view the Trustee Council's objectivity with 
some skepticism. Among other things# the individuals 
making up the Trustee Council and its organization, which 
includes a restoration team and several work groups, are, 
for the most part# employees ol the various federal and 
state trustee agencies. The same agencies--and sometimes 
the same individuals--that recommend a project for funding
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also approve and carry out the project. Moreover, 
financial reviews or audits have not been conducted of the 
federal and state agencies' reimbursement claims or of the 
use of civil settlement funds.

In addition, required project reports on damage assessment 
and restoration efforts are frequently submitted late and 
often require extensive revision because of such problems 
as incomplete analyses, overreaching conclusions, and 
imbalanced presentations. Consequently, the Trustee 
Council has often made decisions on follow-on projects 
without the knowledge of the final conclusions of earlier, 
related studies. Also, there are some who believe that 
the Trustee Council organization has not sufficiently 
sought meaningful public participation or independent 
scientific viewpoints in deciding which studies and 
restoration activities should be undertaken. Because of 
the importance placed on the public's views, the Trustee 
Council has held numerous public meetings and has 
established a 17-member public advisory group to 
facilitate the gathering of the views of individuals and 
various interest groups throughout Alaska. (See sec. 5.)

CONCLUSIONS

Our review raised a number of issues surrounding the 
functioning of the Trustee Council. These issues require 
attention before adequate assurance can be provided that 
the $1 billion being received as a result of the Exxon 
Valdez oil spill civil and criminal settlements are 
expended as intended. Several of the issues relate to the 
completion of a comprehensive restoration plan to guide 
such things as annual work plans and land acquisitions, 
more timely and better quality project reports, and more 
open competition for restoration projects. Other issues 
involve the adequacy of internal controls, including (1) 
financial reviews and program audits to ensure the 
propriety of reimbursements and subsequent expenditures of 
settlement funds and (2) a separation of duties among 
agency personnel involved in recommending, approving, a n d  
carrying out the projects.

RECOMMENDATIONS

We recommend that the three federal trustees proactively 
work with the three state of Alaska trustees to better 
ensure that the $1 billion being received as a result ol 
the Exxon Valdez oil spill settlements is expended as

6
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intended. Among other things, attention should be given 
to (1) completing restoration and land acquisition plans, 
(2) requiring more timely and better quality project 
reports, (3) providing for more open competition for 
restoration projects, and (4) improving internal controls.

AGENCY COMMENTS

At your office's request, we did not obtain written agency 
comments on a draft of this report. We did, however, 
discuss the information in the report with members of the 
Trustee Council. They generally agreed with the 
information in the report and provided comments and 
suggestions, which we incorporated where appropriate.

More specifically, the Trustee Council members suggested 
that we more clearly distinguish between the role and 
makeup of the presettlement and postsettlement trustee 
councils, which we did. They also commented that we had 
understated the extent of public participation actively 
sought and used for the Trustee Council's decisions. We 
revised the report as necessary to more clearly reflect 
the extent and form of public participation.

The Trustee Council members expressed concern that we had 
not fully reflected the magnitude of the challenge they 
faced in establishing a joint federal/state organization, 
process, and plan for addressing the restoration of 
resources damaged and services affected by the largest oil 
spill on record. We believe that the report does 
recognize the magnitude and complexity of the challenges 
faced by the trustees and the Trustee Council, and that 
this is all the more reason for the trustees to address 
the issues identified in the report to ensure that 
settlement funds are expended efficiently, effectively, 
and as intended.

Finally, the Trustee Council members believe that we 
should have addressed the multiplicity of federal and 
state procedures and requirements that must be met in 
developing a restoration plan. Although the scope of our 
review did not include an in-depth analysis of all the 
statutes, laws, and regulations affecting the Trustee 
Ccncil's operations, we believe that the report does 
provide a fairly comprehensive overview of its operations, 
including the restoration planning process.

7



B - 2 5 4 1 9 9

To determine how much Exxon has paid to date under the 
settlement and how the money has been distributed, we 
obtained documents and interviewed officials from federal 
agencies in Washington, D.C., and their regional offices 
in Alaska, as well as state of Alaska agencies. The 
federal agencies we contacted were the Departments of 
Agriculture, Commerce (NOAA), the Interior, Justice, and 
Transportation (U.S. Coast Guard). The state of Alaska 
agencies included the Departments of Environmental 
Conservation, Fish and Game, and Law.

To identify issues surrounding the functioning of the 
Trustee Council, we interviewed the six federal and state 
members of the Trustee Council and various other officials 
of the Trustee Council organization, including members of 
the Trustee Council's restoration team, work groups, the 
public advisory group, and the chief scientist. We also 
reviewed the Trustee Council's documents, including 
transcripts of the Trustee Council's monthly meetings; 
annual budgets and work plans; and analyses prepared by 
the chief scientist.

We conducted our review between February and July 1993 in 
accordance with generally accepted government auditing 
standards. As agreed, however, we did not verify the 
accuracy or reliability of the annual budgets or actual 
distributions of funds.

SCO PE AND METHODOLOGY

As requested, unless you publicly announce its contents 
earlier, we plan no distribution of this briefing report 
until 30 days from the date of this letter. At that time, 
we will make copies available to the Secretary of 
Agriculture; the Secretary of Commerce and the 
Administrator, NOAA; the Secretary of the Interior; 
designated federal and state members of the Trustee 
Council at Anchorage, Alaska; and other interested 
parties. Copies will also be made available to others on 
request.

8
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This work was performed under the direction of James 
Duffus III, Director/ Natural Resources Management Issues, 
who can be reached at (202) 512-7756 if you or your staff 
have any questions. Other major contributors to this 
briefing report are listed in appendix I.

Sincerely yours.
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S E C T IO N  1

BACKGROUND

Shortly after midnight on March 29, 1989, the supertanker 
Exxon Valdez struck a reef and ran aground in Prince William 
Sound, off the coast of Alaska, spilling 11 million gallons of 
crude oil, the largest oil spill in U.S. history. The spilled 
oil spread to more than 1,200 miles of Alaska's coastline, 
including portions of one national forest, four national wildlife 
refuges, three national parks, five state parks, four state 
critical habitat areas, and one state game sanctuary. This 
coastline is rich in fish and wildlife, such as herring, salmon, 
sea otters, whales, bald eagles, and seabirds. The spill killed 
and injured large numbers of many of these wildlife species. 
Services dependent upon these natural resources--such as native 
subsistence, commercial and sport fishing, sport hunting, 
camping, boating, and tourism--were also reduced or lost.

Oil from the Exxon Valdez affected the natural resources 
managed by the state of Alaska and three federal agencies--the 
Departments of Agriculture; Commerce, through the National 
Oceanic and Atmospheric Administration (NOAA); and the Interior. 
The Comprehensive Environmental Response, Compensation, and 
Liability Act (42 U.S.C. sec. 9607); the Clean Water Act (33 
U.S.C. sec. 1321); and implementing regulations provide for the 
designation of federal and state officials to act as trustees to 
ensure that responsible parties pay to restore, rehabilitate, or 
replace natural resources damagea or destroyed by an oil spill.
The federal trustees were the Secretary of the Interior; the 
Secretary of Agriculture; and the Administrator, NOAA. The state 
of Alaska trustee was the Commissioner, Department of Fish and 
Game.

Although the response of the state of Alaska and of the 
various federal agencies to the oil spill was swift, a need soon 
emerged for a formal interagency structure to coordinate response 
and damage assessment activities. In May 1989, the trustees 
established a trustee council to coordinate activities. The 
council was composed of three Alaska-based representatives of the 
federal trustees--the Alaska Regional Forester, U.S. Forest 
Service, Department of Agriculture; the Director, Alaska Region 
of the U.S. Fish and Wildlife Service, Department of the 
Interior; and the Director, Alaska Region of the National Marine 
Fisheries Service, NOAA--and the state's Commissioner, Department 
of Fish and Game. The U.S. Environmental Protection Agency 
participated in the council's activities as an adviser on the 
long-term revival of Prince William Sound.

During 1989, state and federal agency efforts focused on 
containing and cleaning up the spill and rescuing oiled wildlife. 
Although winter storms helped in cleaning many beaches,

12



additional cleanup work was needed in 1990 and 1991. Along with 
the cleanup effort, the state and federal trustee agencies--under 
the coordination of the trustee council— also planned and 
directed natural resources damage assessment studies to determine 
the nature and extent of injuries sustained in the oil spill 
area. The results of these studies were to be used as evidence 
in pending civil and criminal claims against Exxon and to help in 
the restoration of the damaged resources.

Both the state of Alaska and the federal government filed 
claims against Exxon seeking to recover damages for injuries to 
and the restoration and replacement of natural resources affected 
by the oil spill. In October 1991, the U.S. District Court for 
the District of Alaska approved agreements that settled the 
claims of the United States and the state of Alaska against Exxon 
for civil damages and criminal charges. Under the major terms of 
the civil settlement, Exxon (1) agreed to pay the federal 
government and the s '.ate of Alaska a total of $900 million in 11 
annual payments (see table 1.1) beginning in December 1991 and 
ending in September 2001 and (2) might be liable for up to an 
additional $100 million between 2002 and 2006 for projects to 
restore populations, habitats, or sp cies that had suffered a 
substantial loss or decline not anticipated on the effective date 
of the settlement.

Table 1,1: Schedule of Exxon's Civil Settlement Payments

Dollars in millions

Scheduled payment date Amount

Dec . 1991 $90

Dec. 1992 150

Sept. 1993 100

Sept. 1994 70

Sept. 1995 70

Sept. 1996 70

Sept . 1997 70

Sept . 1998 70

Sept . 1999 70

Sept . 2000 70

Sept . 2001 70

Total $900



Under the criminal settlement, Exxon agreed to plead guilty 
to four criminal charges arising from the oil spill and be fined 
$150 million. The $150 million fine was the largest fine ever 
imposed for an environmental crime. Of this amount, $125 million 
was forgiven because of Exxon's cooperation during the cleanup, 
timely payment of many small claims, and environmental 
precautions taken since the spill. The remaining $25 million was 
paid into the North American Wetlands Conservation Fund 
(16 U.S.C. sec. 4401-4413) and the Victim Compensation and 
Assistance Act (42 U.S.C. sec. 10601-10605) account. In 
addition, Exxon agreed to pay $100 million ($50 million to the 
federal government and $50 million to the state of Alaska) as 
remedial and compensatory (restitution) payments to be used 
exclusively for the restoration of natural resources damaged by 
the oil spill.

Guidelines for the use of the $900 million civil settlement 
funds are set forth in a Memorandum of Agreement between the 
federal government and the state of Alaska, which was approved by 
the U.S. District Court in August 1991. The agreement 
established a federal/state trusteeship--known as the Exxon 
Valdez Oil Spill Trustee Council (Trustee Council)— to review and 
approve the expenditure of civil settlement funds for such things 
as damage assessment and restoration projects. The federal 
members of the Trustee Council are the same as those on the 
earlier trustee council, except that a Special Assistant to the 
Secretary of the Interior replaced the Director, Alaska Region of 
the U.S. Fish and Wildlife Service. The Memorandum of Agreement 
also designated as state of Alaska trustees and as members of the 
Trustee Council the Commissioner, Department of Environmental 
Conservation; the Commissioner, Department of Fish and Game; and 
the Alaska Attorney General, Department of Law. Figure 1.1 shows 
the postsettlement Trustee Council organization.

14



F ig u r e  1 .1 ;  Exxon V a ld e z  O i l  S p i l l  T r u s t e e  C o u n c i l  O r g a n i z a t i o n

Under the Memorandum of Agreement, civil settlement funds 
must be used to restore, replace, rehabilitate, enhance, or 
acquire the equivalent of the natural resources injured, lost, or 
destroyed as a result of the oil spill and the reduced or lost 
services provided by such resources. The funds must be spent on 
the restoration of natural resources in Alaska unless the 
trustees unanimously agree that spending funds outside of the 
state is necessary for effective restoration. The agreement also 
established a joint trust fund, within the jurisdiction of the 
U.S. District Court, as a depository for Exxon's payments. The 
use of the $100 million restitution funds from the criminal 
settlement was not covered by the Memorandum of Agreement; 
however, these funds must be used by the federal government and 
the state of Alaska for restoration activities, within the state, 
relating to the Exxon Valdez oil spill.

The six-member Trustee Council receives input and advice 
from a contracted chief scientist and a peer review group of 
scientists, a financial committee, a public advisory group, and 
the public at large. The primary day-to-day activities of ;he 
Trustee Council organization are performed by an interim 
administrative director, a six-member restoration team, anc

15



various work groups. The restoration team reviews and recommends 
proposed actions to the Trustee Council, and the work groups 
prepare plans and documents as directed by the restoration team, 
including annual work plans and a long-term habitat-protection 
plan. The work groups are staffed by officials from state and 
federal agencies represented on the Trustee Council or 
restoration team. The Trustee Council's first of generally 
monthly meetings occurred in December 1991. All Trustee Council 
meetings are open to the public under Alaska's open-meeting laws. 
Teleconferencing is used in many of these meetings as a means of 
involving individuals from up to 10 communities throughout the 
state who, otherwise, would be unable to participate. A 
significant part of each meeting is devoted to the public 
comments received on the issues being considered by the Trustee 
Council.

According to Trustee Council members, settlement fund 
expenditure decisions are made in the following manner. The 
annual work plan group initially develops a proposed list of 
damage assessment and restoration projects, including projects 
proposed by the public. The group then forwards the recommended 
list of proposed projects to the restoration team. At least five 
of the six members of the restoration team must approve a 
proposed project before it is recommended to the Trustee Council. 
The Trustee Council may also consider projects in addition to 
those recommended by the restoration team. The chief scientist 
reviews the proposed projects and provides comments to the 
Trustee Council. The list of proposed projects is also available 
for public review and comment. A unanimous vote is required by 
all six members of the Trustee Council to approve a project's 
funding. After a project begins, periodic progress reports and a 
final completion report for the project must be submitted to the 
chief scientist for review and approval.



SECTION 2
EXXON PAYMENTS AND SETTLEMENT 

FUND DISTRIBUTIONS

Figure 2.1 shows the flow of dollars resulting from the 
criminal and civil settlements. As mentioned earlier, Exxon owed 
$100 million in criminal restitution payments--half to the 
federal government and half to the state of Alaska. The $50 
million payment to the federal government was deposited into the 
Department of the Interior's Natural Resource Damage Assessment 
and Restoration (NRDA&R) Fund and the sta^e of Alaska's $50 
million was deposited into a state account.

Figure 2.1? Exxon Payments and Settlement Fund Distributions
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Exxon's payments from the $900 million civil settlement flow 
to three areas:

—  reimbursements to federal and state agencies of up to 
$142 million for past spill-related work,

-- a credit of $40 million to Exxon for the reimbursement of 
certain agreed-upon cleanup work performed at the 
direction of a federal on-scene coordinator, and

—  deposits of the remaining funds from 11 annual payments 
from Exxon into the joint federal/state trust fund held 
in a depository under the jurisdiction of the U.S.
District Court.

After the Trustee Council approves damage assessment and 
restoration projects and the administrative costs of the Trustee 
Council organization, the U.S. District Court is petitioned to 
release funds from the joint trust fund to cover these 
activities. For projects carried out by federal agencies, the 
funds are transferred from the joint trust fund to the NRDA&R 
fund. Interior then transfers funds from the NRDA&R fund to the 
federal agency carrying out the activity. For Alaska agencies' 
projects, the funds are transferred from the joint trust fund to 
the state's general fund for subsequent distribution to the 
various state agencies.

Through December 1992, two civil settlement payments 
totaling $240 million were made by Exxon. The next Exxon 
payment, in the amount of $100 million, is scheduled for 
September 1993. Prior to each of Exxon's annual civil settlement 
payments, the respective federal and state agencies reach 
agreement on the amount of the payment that will apply toward 
reimbursements and the amount that will be deposited into the 
joint trust fund for activities authorized by the federal and 
state trustees. Figure 2.2 shows the distribution of the $240 
million in Exxon payments through February 1993.



Figure 2 . 2 :  Distribution of $240 Million in Exxon Payments
Through February 1993

8%
Joint Trust Fund Disbursements 
($19 million)

Joint Trust Fund Balance ($74 
million)

Exxon Credit ($40 million)

Reimbursements ($107 million)

Most of the funds distributed to date have been used to 
reimburse various government agencies and Exxon for past cleanup 
costs; some have been used for the Trustee Council's activities 
such as administration, damage assessment and restoration 
projects, and restoration planning; and the remainder resides in 
the joint trust fund. The $40 million Exxon credit was provided 
for in the settlement. The credit was to reimburse Exxon for 
expenditures it made for cleanup costs incurred at the direction 
of a federal on-scene coordinator in early 1991 as well as 
specified cleanup costs performed at a later date. The Coast 
Guard performed a financial review of Exxon's claims and allowed 
the $40 million credit. Additional credits against future Exxon 
payments may result if federal/state on-scene coordinators direct 
Exxon to perform additional cleanup work. According to the 
Trustee Council, cleanup work that met federal and state 
standards was completed as of August 1992.

Both the Memorandum of Agreement and the civil settlement 
place a limit of $142 million on the amount of presettlement 
cleanup and damage assessment costs that can be reimbursed. The 
limit is divided into maximums of $67 million for federal 
agencies and $75 million for state agencies. Trustee Council 
members believe that reimbursements will not exceed the $142 
million limit. Through December 1992, approximately $107 million 
was used to reimburse federal and state agencies for
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presettlement response, cleanup, and damage assessment costs 
incurred before January 1991. Certain additional reimbursements, 
including litigation co its, incurred since then may also be 
claimed but must be jointly agreed to by the federal and state 
trustees. Of this $107 million, federal agencies have been 
reimbursed $49 million and state agencies $58 million. Table 2.1 
shows a summary of reimbursements to federal agencies through 
December 1992. A detailed breakdown of the reimbursements to 
state agencies was not available at the time of our review.

Table 2.1: Reimbursements to Federal Agencies Through December
1992

Dollars in millions unless otherwise noted

Federal agency Amount |

Department of Army: 
Corps of Engineers $5.5

Department of Agriculture: 
Foresr. Service 10.4

Department of Commerce: 
NOAA 11.7

Department of the Interior 10.2

Department of Transportation: 
Coast Guard
Federal Aviation Administration

7.2
a

Environmental Protection Agency 4.2

Totalb $49.2

l1Less than $10,000.

bReimbursements do not include about $226,000 in interest paid by 
Exxon between the scheduled and actual dates of the first payment 
under the civil settlement. This amount was distributed 
proportionately among the federal agencies being reimbursed from 
the first payment.

Of the $240 million paid by Exxon through December 1992, 
about $93 million was deposited into the joint trust fund to fund 
activities approved by the Trustee Co'’ncil. Of this amount, 
about $19 million was authorized by the Trustee Council to fund 
damage assessment and restoration projects included in the 
restoration work plan approved by the Trustee Council for 1992. 
Table 2.2 shows how these funds were distributed among damage
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assessment projects, restoration projects, and administration 
through February 1993. The $19 million was about equally divided 
between federal and state agencies. On the federal side, the 
Forest Service received the most funds--about 20 percent--and for 
the state of Alaska, the Department of Fish and Game received the 
most--about 40 percent. The balance--about $74 million--remains 
in the joint trust fund and is earning interest.

Table 2.2: Distribution of Funds From the Joint Trust
Fund Through February 1993

Dollars in millions

Category Amount

Damage assessment $7.5

Restoration 6.6

Administration 5.1

Total $19.2

In April 1993, the Trustee Council approved a resolution to 
draw $21.1 million from the joint trust fund to finance damage 
assessment projects, restoration projects, the Trustee Council's 
administrative costs, and other activities included in the 1993 
work plan. (See table 2.3.) The 1993 work plan reflects a 
phasing out of damage assessment studies and an increase in 
restoration projects. Overall, about 25 percent of the $21.1 ' 
million will fund federal agencies' work, and 75 percent will 
fund state agencies' work.
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T a b le  2 . 3 :  P la n ned  1993 D i s t r i b u t i o n  o f  Funds From th e  J o i n t
Trust Fund

Dollars in millions

Category Amount

Damage assessment $1.5

Restoration 7.5

Administration 2.8

Other 9.3

Total $21.1

Note: Distribution of these funds is for the period March 1,
1993, to September 30, 1993.

Included in the $9.3 million "other" category is $1.5 
million to fund an archaeological repository on Kodiak Island.
The repository will preserve and protect artifacts from about 17 
sites on Kodiak Island that were destroyed or discovered as a 
result of the cleanup following the spill. Also, the Trustee 
Council approved $7.5 million to be used by the state, along with 
about $14 million from the state's restitution funds from the 
criminal settlement and another source of state funds, to 
purchase 7,500 acres of privately owned land within the 
boundaries of Kachemak Bay State Park on the Kenai Peninsula 
across from Homer, Alaska. The purchase is intended to provide 
additional land^ to protect habitat from further degradation and 
to allow recovery of various species. Following the drawdown to 
fund the 1993 work plan, a balance of about $52.9 million will 
remain in the joint trust fund. This balance will increase when 
Exxon makes its third annual civil settlement payment--in the 
amount of $100 million--in September 1993. The actual amount to 
be deposited into the joint trust fund will depend on how much of 
Exxon's payment is used for reimbursements.

As of June 1993, none of the $100 million in criminal 
restitution funds had been expended. However, as shown in table 
2.4, several projects have been proposed by the federal and state 
governments. In March 1993, the federal trustees proposed that 
$25 million be used to acquire private land concentrated within 
the boundaries of the Chugach National Forest, Kenai Fjords 
National Park, Kodiak National Wildlife Refuge, and the Maritime 
Wildlife Refuge Islands. Although the precise use of the 
remaining $25 million has yet to be determined, agencies are 
considering the funds for various habitat acquisition, 
restoration, and monitoring projects.
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Table 2.4: Proposed Use of Criminal Restitution Funds

Dollars in millions

Federal share $50.0

Proposed uses:

Habitat acquisition 25.0

Other (habitat acquisition, 
restoration, and monitoring)

25.0

State share $50.0

Proposed uses:

Build marine center 12.5

! Buy land for habitat protection 7.0

Restore subsistence areas 5.0

Oil spill research programs 5.0

, Restore recreation sites 4.8

Enhance hatchery system 4.0

Other smaller projects 11.7

Using its share of the restitution funds, the Alaska state 
legislature, in May 1993, approved funding for a variety of 
projects, the larger of which include the following:

—  the design and construction of a recreation and marine 
mammal rehabilitation center for education and research;

-- the partial funding of the acquisition of private land 
within the Kachemak Bay State Park to add habitat for 
recovering wildlife species;

-- the restoration, replacement, or enhancement of
subsistence resources or services lost or damaged in 
rural communities; and

-- the development of research programs directed at the
prevention containment, cleanup, and amelioration of oil 
spills.
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