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State of Alaska



A Resolution of the Alaska Conference of Mayors and 
the Alaska Municipal League Board of Directors

RESOLUTION 98-04

URGING THE GOVERNOR AND LEGISLATURE TO REACH AN 
ACCEPTABLE COMPROMISE ON EDUCATION FUNDING THAT 

INCREASES OR PRESERVES EDUCATIONAL OPPORTUNITIES FOR 
ALL STUDENTS

WHEREAS, the people o f Alaska, specifically the students, need the Governor and Legislature 
to achieve an acceptable plan for school funding; and

WHEREAS, the AML/ACoM conducted a statewide education funding survey that received 
responses by municipal leaders representing over 80% of the population. It gives clear guidance 
from the Alaskans who work with students and the public every day on the implementation 
and funding of education. (This survey was distributed to all legislators and the 
administration); and

WHEREAS, over the past ten years, the state has not increased state per student funding to offset 
increased operating costs. While the state has increased funding for increased number o f students 
and some special education programs, the impact on local taxpayers has been an average 
doubling of local property taxes for schools; and

WHEREAS, SB 36 actually proposes a significant dec. ease in per student (ADM) funding for 
some school districts; and

WHEREAS, this year, due to increases in Assessed Property Tax Values, the state mandated 
local taxpayer contribution to the state for education increased by $9 million. Despite this 
windfall to the state paid by local taxpayers, local taxpayers will see no benefit from their $9 
million increased contribution unless the state increases the per student state allocation for 
schools; and

WHEREAS, the McDowell “Alaska School Operating Cost Study” recommends “a transition 
period to insure that no district receives less than its current allocation.” SB 36 provides only a 
two-year transition in most districts and no transition for some; and

NOW, THEREFORE BE IT RESOLVED, any changes in the education funding formula should:

1. Add $18 million of funding to recognize the lack of inflation adjustment for the last eight 
years, for an estimated total appropriation for education o f $678 million.



2. Include an analysis of educational adequacy for all districts, with no district receiving less 
than their FY 98 funding for the first two years. Any funding adjustments resulting from this 
analysis should be accomplished over a five-year transition period.

3. Implement an annual funding adjustment process to offset necessary increases in the cost of 
educating children.

4. Accept the 20% average distribution for categorical funding proposed in SB 36 (while 
continuing to fund intensive needs separately) but add a waiver process to the state Board of 
Education for additional district funding based on statewide standards and documentation o f 
need.

5. Include provisions that establish measurable goals and standards to ensure education 
excellence.

6. Encourage the Legislature, which is mandated by the Alaska Constitution to act as the 
Assembly for the Unorganized Borough, to consider the question of equitable taxation for 
schools in the Unorganized areas of the state. Designated as a borough by the Constitution, 
the Unorganized Borough should generally not be treated differently than any other borough 
on the question of taxation for schools.

7. Add a factor which equalizes school funding based upon local assessed valuation, per pupil.

PASSED and APPROVED on April 1, 1998, Juneau, Alaska.

ĉaren Parr, President
Alaska Municipal League

ayor John Gonzales, Presi 
Alaska Conference of May
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ALASKA VILLAGE ELECTRIC COOPERATIVE, INC.

April 7, 1998

The Honorable Norm Rokeberg 
Chairman, House Labor and Commerce Committee 
Alaska State Legislature 
Juneau, Alaska

Subject: HCR-34, Electric Utility Restructuring

Representative Rokeberg,

We support HCR-34 which takes a deliberative approach to the many issues involved with 
restructuring of the electric utility industry in Alaska. It is imperative that the legislature carefully 
consider the implications and ramifications on til consumers by restructuring the electric utility 
industry. This letter is to follow-up and confirr i my verbal testimony given yesterday.

In our villages central station electric service is made feasible only by all consumers in the village 
patronizing the village’s electric utility. Such a tiny isolated utility market cannot sustain retail 
competition. An isolated village electric utility system simply cannot accommodate competitors 
who want to cherry pick the profitable large customers yet refuse to pay for the utility’s stranded 
investment nor are they willing to assume the legal obligation to serve that a utility bears. Such 
competitors can easily destroy the feasibility o f a village utility system if allowed.

For such reasons, the rural areas local telephone service was exempted from the deregulation of 
the telephone industry. When you examine the facts you will find, 1 am confident, that the rural 
exemption from deregulation argument is even more compelling for electric service than it was for 
telephone service. One of those compelling arguments is ensuring that all Alaskans have access to 
reliable and affordable electric service in a deregulated competitive market. In the telephone 
industry a universal service limd was created to subsidize high cost areas.... such as our villages.
A similar universal service fund for electric service should be considered as a part of the 
restructuring of Alaska’s electric industry.

Sincerely,

Charles Y. Walls 
President & CEO

cc. Eric Yould, ARECA

'1831 Eagle S treet • Anchorage, Alaska 99503-7497 • Phone (907) 501-1818 • in Stole (800) 478-1818 • Fax (907) 5 0 1 -3388



ALASKA STATE LEGISLATURE 
House of Representatives

REPR ESEN TA TIVE N O R M A N  R O K E B ER G . C H A IR M A N  

REPRESENTATIVE JOHN C O W D E R Y. V IC E  CHAIRM AN 

REPRESENTATIVE BILL HUDSON 

REPRESENTATIVE JO E RYAN 

REPRESENTATIVE JE R R Y SANOERS 

REPRESENTATIVE TO M  BRICE 

REPRESENTATIVE GENE KUBINA 

C O M M ITTE E  AIDE. S H IR LE Y A R M S TR O N G  
CO M M ITTEE SECRETARY. C A TH Y  W O O O  

CO M M ITTEE HEARING R O O M  17 STATE CAPITO L

COMMITTEE MEMBERS
IN TER IM :
7 16 W E S T  4TH  AVEN U E. SUITE 6J0 

ANCHO RAG E. AK S9501 

PHONE: (907)256-8191 

F A X : (907 )25 8-291 6

SESSION:
STATE C A P fTO L  R O O M  24 

JUNEAU. AK 99801-1182 

P H O N E: (907) 465-4954 

F A X : (907) 465-2040

Labor and Commerce Committee
MEMORANDUM

TO: Representative John Cowdery
Representative Bill Hudson 
Representative Joe Ryan 
Representative Jerry Sanders 
Representative Tom Brice 
Representative Gene Kubina

FROM: Representative Norman Rokeberg, Chairman
House Labor & Commerce Committee

DATE: ,
SUBJECT: Additional Backup For Committee Bill Packet / / A C ?  A

Attached is information that has come to he House Labor and Commerce Committee since our 
committee hearing.

Attachments



LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M April 9, 1998

SU B JEC T: Joint Committee on Electric Utility Restructuring (CSHCR 34(L&C))

TO : Representative Norman Rokeberg, Chair
House Labor and Commerce Committee 
Attn: Shirley Armstrong

FR O M : Tamara Brandt Cook
Director

You have asked whether a joint committee may include members of the public. A joint 
committee is established under Uniform Rule 21 and may include only members who are 
legislators because a joint committee has the power to take actions that are legislative in 
nature and not purely advisory to the legislature, ^or example, under Uniform Rule 37 a 
joint committee may introduce a bill.

The legislature has established advisory committees that include members of the public. 
This type of committee is usually referred to as a task force or advisory committee. If the 
legislature establishes a committee with public members on it and elects to call it a joint 
committee, the committee would, nonetheless, not be a "joint committee" as that term is used 
in the Uniform Rules.

TBC:jdr
98-238.jdr
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TO: H CR 34 

Page 1, L ine 17:

Add th e  following:

“W HEREAS, the  leg is la tu re  w ishes to enhance its  knowledge 

of th e  developm ent of re ta il com petition in th e  electric in d ustry , and 

W HEREAS, th e  leg is la tu re ’s u n d erstand in g  and review  of th is 

issue  w ill g rea tly  be enhanced if  the  A laska Public U tilitie s  

Com m ission quickly decides the  m atte rs  cu rren tly  pending before it 

w hich p e rta in  to  re ta il com petition in the  electric in d u stry ,”
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CS FOR HOUSE CONCURRENT RESOLUTION NO. 34(L&C) $>4

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsors): HOUSE LABOR AND COMMERCE COMMITTEE

A RESOLUTION

Establishing a Joint Committee on Electric Utility Restructuring.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS electricity is among modem society's most basic requirements and 

commodities; and
WHEREAS even other forms of infrastructure, such as water and waste water systems, 

are largely dependent on electricity; and
WHEREAS the provision of adequate, reliable, and reasonably priced electrical energy 

is essential to the daily functions, safety, and economic well-being of Alaskans, their local 
communities, and the state; and

WHEREAS fundamental restructuring of the electric utility industry is now under 
deliberation by the Congress and other states; and

WHEREAS electric utility restructuring is a highly complex issue, carrying with it 
profound implications for all classes of electrical consumers; and

WHEREAS the implications and ramifications of such restructuring deserve detailed, 
careful, and informed decision making by the Alaska State Legislature;

BE IT  RESOLVED by the Alaska State Legislature that a Joint Committee on Electric 
Utility Restructuring is established; and be it

-1- C S H C R  34(L&C)
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FURTHER RESOLVED tliat the Speaker of the House of Representatives aiicfthe 
President of the Senate shall determine an equal number of members^of the House o | 
Representatives and of the Senate to serve on the joint committee^and that the Speaker of the
House of Representatives shall appoint the representatives to the committee and tljjatJtfle 
President of the Senate shall appoint the senators to the committee/and be it

AlUtflC. Mmay meet during and afterFURTHER RESOLVED that the joint committee^ may the f'
Second Session of the„Twentieth Alaska State Legislature and is terminated on the convening' Session of the„Twentjeth Alaska State Legislature
o f thejjise&t Sessionjof the Twenty-First Alaska State Legislature; and be it

FURTHER RESOLVED that the joint committee shall provide to the legislature 
written recommendations on whether and how to implement electric utility restructuringtfin
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technologies; a Renewable Portfolio Standard, to require that at least 
5.5 percent of electricity sales be generated from non-hydroelcctric 
renewable sources, subject to a cost cap; trading authority for nitrogen 
oxide emissions to facilitate cost-effective, market driven pollution 
reductions; and consumer information requirements to ensure that 
consumers can choose to purchase power from cleaner sources. We 
estimate that the plan will reduce greenhouse gas emissions by an 
estimated 25 million to 40 million metric tons in 2010. The 
Administration will monitor emissions by coordinating data received from 
utilities by the various agencies and such data will be provided in 
annual reports to the President, and will work with the Congress to 
ensure that any unanticipated consequences are addressed quickly and in 
keeping with the Administration's climate change policies.

3. Stranded Cost Principle. We support the principle that utilities 
should be able to recover prudently incurred, legitimate, and verifiab. a 
retail stranded costs arising from the transition to competition if 
these costa cannot be mitigated. States would continue to determine 
stranded cost recovery under state law.

4. Consumer Information. Uniform and easy to understand 
labeling similar to the Food and Drug Administration's nutritional 
labeling system will ease customer choice and facilitate the sale of 
environmentally responsible green power. The Department of Energy would 
develop a system for requiring all electricity sellers to disclose the 
price and environmental attributes of their power supply.

5. Strengthen Electric System Reliability. Reliability and competition 
can —  and must —  go hand in hand. To ensure reliability in the new 
market we propose to build upon the industry's tradition of 
self-regulation by requiring key market participants to goin an 
organisation which would establish reliability standards and enforce 
those standards subject to the oversight of the Federal Energy 
Regulatory commission.

6. Cost Savings for Consumers and the Government. The typical family of 
four is expected to save over '>230 per year from this plan: $104 per 
year directly —  in lower elect icity bills —  and another $128 per year 
indirectly —  in lower costs for goods and services that use 
electricity. Federal, state and local governments will also save close 
to 32 billion per year.

2 o i l 4/3/98 3:55 PM
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2930 TONGMS AVENUE

K E T C H I K A N  P U B L I C  U T I L I T I E S

KETCHIKAN. ALASKA 09901 TELEPHONE 9QT.22B-1000 
fAX 907'220‘10DI

April 6, 1998
MUNICIPALLY OWNED 
e l e c t r ic  t e l e p h o n e  WATCR

The H onorable N orm  Rokeberg 
Chairm an, Labor & Commerce Committee 
Alaska State Legislature 
Juneau, A K  98901

Subject: HCR-34: Electric Utility Restructuring

D ear Representative Rokeberg:

Ketchikan Public Utilities supports H mse Concurrent Resolution No. 34 establishing a join t committee 
on electric utility restructuring In Alaska.

The United States Congress is considering the establishment o f mandatory electric utility restructuring 
that wili apply to electric utilities in Alaska in the same manner that it will apply to utilities in the low er 
48. W e recognize that electric consumers in Alaska have the same needs for low cost electric energy as 
do consum ers in the lower 48. And we recognize that the objective o f restructuring is to provide such 
low er costs. However, the electric industry in Alaska is vastly different from  the electric industry In 
the low er 48 and mandatory regulations that are good for consumers in the low er 48 may uot be good 
for consum ers in Alaska. As an exar pie o f that difference 1 point out that except for the rail belt area 
in Alaska diere is little, i f  .any, interconnection o f utilities In Alaska. W here the lower 48 has a grid 
that connects nearly all utilities and their customers, Alaska has, essentially, no grid at all. W here 
electric distribution utilities in die lower 48 buy their electric energy at substations in their service areas 
and linvc no responsibility for generation and transmission, nearly all non-rail belt Alaskan utilities 
have com plete responsibility for generation and transmission as well distribution.

Senntor M urkowski, Chairman o f the Senate Energy Committee which has jurisdiction over the 
national legislation on restructuring, has advised the Alaska utility industry to seek slate legislation that 
will define the parameters o f deregulation (restructuring) for the State o f Alaska so that national 
legislation could take into account that very unique differences exist between the electric utility industry 
in Alaska and the electric utility industry in the lower 48. Unless the State o f Alaska dem onstrates that 
it intends to deal with restructuring, federal legislation will likely Include Alaska in the broad sweeping 
changes that will be mnndated in the lower 48. Neither the electric utility consumers nor the iudustry 
can afford to let that happen in Alaska.

For this reason, we support and ask your support for HCR No. 34.

Sincerely,

John A. MagyarV 
General Manager

I (:\US|$RUOI rNMnVINW0im\pUBLtC\E-RUSTFlC.DOC



Some Critical Issues 
That Must Be Addressed

Structural "Deregulation" Model
Benefits vs. Costs
Stranded Costs
Mitigation Of Market Power
Identification Of Competitive And Monopoly 
Services
Separation Of Regulated And Non-Regulated 
Functions



Potential Benefits of 
Retail Competition

Choices 
Lower Rates 
Technology Deployment 
Economic Efficiency



Major Stranded Cost Issues
• Does It Exist?
• How Do You Define It?
• Should It Be Net Of Stranded Benefits?
• Who Pays?
• Length Of Recovery/Transition Period?
• Form Of Recovery?



Official Business 
Fax: (907)465-3472

Alaska State Legislature

Speaker of the House of Representatives 
M e m o r a n d u m

State Capitol 
Juneau, AK 99801-1182 
(907) 465-3720 
(907) 465-2689

To: Representative Norman Rokeberg, Chairm an
House Labor and Commerce Committee

From: Representative Gail Phillips
SPEAKER OF THE HOUSE

Subject: Electrical Utility R estructuring Committee

Date: March 20. 1998

Per our earlier conversations about establishing the Jo in t Committee on 
Electrical Utility R estructuring, please prepare the resolution for introduction 
the first week in April.

T hank you for your assistance with this issue.
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HOUSE CONCURRENT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Introduced:
Referred:

A RESOLUTION

Establishing a Joint Committee on Electric Utility Restructuring.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS electricity is among modem society's most basic requirements and 

commodities; and
WHEREAS even other forms of infrastructure, such as water and waste water systems, 

are largely dependent on electricity; and
WHEREAS the provision of adequate, reliable, and reasonably priced electrical energy 

is essential to the daily functions, safety, and economic well-being of Alaskans, their local 
communities, and the state; and

WHEREAS it has been long-standing public policy in Alaska, as in other states, to 
require state regulation of electric utilities as to service areas, and state or local regulation as 
to rates, safety, and quality of service; and

WHEREAS fundamental restructuring of the electric utility industry is now under 

deliberation by the Congress and other states; and
WHEREAS electric utility restructuring is a highly complex issue, carrying with it 

profound implications for all classes of electrical consumers; and
WHEREAS the implications and ramifications of such restructuring deserve detailed,

-1-
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careful, and informed decision making by the Alaska State Legislature;
BE IT RESOLVED by the Alaska State Legislature that a Joint Committee on Electric 

Utility Restructuring is established; and be it
FURTHER RESOLVED that the Speaker of the House of Representatives and the 

President of the Senate shall appoint the chair of the Labor and Commerce Committees of 
each house as co-chair of the joint committee; and be it

FURTHER RESOLVED that the Speaker of the House of Representatives and the 
President of the Senate shall determine the number and composition of additional members 
to the joint committee, and that the Speaker of the House of Representatives shall appoint a 
number of representatives to the committee and that the President of the Senate shall appoint 
an equal number of senators to the committee; and be it

FURTHER RESOL VED that the joint committee may meet during and after the 
Second Session of the Twentieth Alaska State Legislature and is terminated on the convening 
of the First Session of the Twenty-First Alaska State Legislature; and be it

FURTHER RESOLVED that the joint committee shall provide to the legislature 
written recommendations on whether and how to implement electric utility restructuring in 
Alaska.

L
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Utility Deregulation for Beginners

The Coming Changes
“Utility deregulation.” “Customer Choice.” 
“Retail competition.”

These phrases may be unfamiliar today, but 
by mid-1997, they will literally be 
household words. Those members who 
attend the 1996 Annual Meeting will have a 
more advanced understanding of these and 
other concepts.

Next year the debate will begin on how to 
restructure the electricity industry in the 
United States. In all likelihood, by the year 
2,000, the way you buy your electricity will 
be very different than it is today. No one can 
say with certainty what the industry will 
look like just four short years from now.

Legislators at the state and national levels 
have taken steps to begin the debate in 
earnest next year. In December, 1996, the 
Maine Public Utilities Commission (PUC) 
will make their recommendations to the state 
legislature on how retail electricity 
competition should take place in Maine.

Two bills which deal with electric power 
competition were also introduced to the U.S. 
Congress July 11, 1996 . One of these, H.R. 
3790, would mandate federal retail wheeling 
by December 15, 2000 at the latest.

Clearly, electric utility industry deregulation is going to 
be a hot topic for 1997. What follows are brief 
explanations of a few of the terms and concepts we will 
all be hearing a lot about.

Generation, Transmission, and Distribution
Any system of electrification is divided into three 
segments called “generation, transmission, and 
distribution.” Historically, consumers have had little 
reason to know these terms.

With the advent of retail competition, however, 
consumers will need to understand these terms to grasp 
the new choices becoming available to them.

Generation is the process by which fuels (gas, coal, 
nuclear fuel, etc.) or renewable sources of energy 
(hydraulic energy or solar energy) are converted into 
electric energy.

Transmission is the process by which the generated 
electricity is moved in bulk from the generation plant to 
the wholesale purchaser.

Distribution is the process of delivering the power 
from the wholesale purchaser to the retail consumer.

Go to next page o f  deregulation article
» » » » » » » > » » » » » » » » »
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CHUGACH ELECTRIC
ASSOCIATION, INC.

December 22, 1997

Representative Norman Rokeberg 
716 W. 4th Avenue, Suite 640 
Anchorage, Alaska 99501 -2133

Dear Representative Rokeberg:

I have enclosed a copy of the Columbia Steel case we discussed. I think you will find the case 
indicates very strongly that the "state action" exception to the application of federal antitrust laws 
can only be created by the legislature clearly articulating and affirmatively expressing a policy 
against competition. Limitations on application of the federal antitrust laws cannot be implied. 
They must be explicit. The only explicit reference in Alaska Statutes to restricting competition for 
electric utilities is found in A.S. 42.05.221(d). This provision empowers the Commission to limit 
competition but only after it begins and after the Commission finds the competition which is 
occurring is against the public interest. To reach the conclusion that the legislature intended to 
establish a policy against competition one must infer such an intent because it is not explicitly staled 
in the statute. This is not permitted.

Obviously this view is difficult to accept for those who oppose customer choice. For this reason, 
it may be necessary for the legislature in its policy making role to confirm that except as explicitly 
stated in section 221(d) the legislature intends no limit on competition. As you noted in our meeting 
this could be accomplished by simply enacting the following single paragraph (or something similar) 
from the draft bill we gave to you. The change would simply clarify and reaffirm the existing law 
by an addition to Section 221 as follows:

(*) Unless otherwise explicitly stated by order of the Public Utilities Commission supported by 
written findings, the geographic service territory limitations in the certificates of public convenience 
and necessity issued to electric public utilities provide service territories that are exclusive only to 
the extent necessary to prevent duplication and paralleling of distribution and transmission facilities 
but do not limit sale of electric power scld by a certificated electric utility delivered over existing

5601 Minnesota Drive • P.O.Box 196300 * Anchorage, Alaska 99519-6300 
Phone 907-563-7494 • FAX 907-562-0027



Representative Norman Rokeberg 
December 22, 1997 
Page 2

distribution facilities outside of service territories specified in the certificates of public convenience 
and necessity of the selling utility.

Thank you again for your interest in this important public policy issue.

Sincerely,

Don Edwards 
General Counsel

Enclosure
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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT

C o lu m b ia  S t e e l  C a s t in g  C o ., In c ., 
an Oregon corporation,

Plaintiff-Appellee,
V

P o r t l a n d  G e n e r a l  E l e c t r i c  
C om pan y , an Oregon corporation, 

Defendant-Appellant.

No. 93-35902
D.C. No. 

CV-90-00592-HJF

C o lu m b ia  S t e e l  C a s t in g  Co., Inc ., 
an Oregon corporation,

Plaintiff-Appellant,
v.

P o r t l a n d  G e n e r a l  E l e c t r i c  
C om pany , an Oregon corporation; 
P u b l ic  U t i l i t y  C om m ission  o f  t h e  
S t a t e  o f  O re g o n ,

Defendants-Appellees.

No. 93-35958
D.C. No. 

CV-90-00524-HJF
ORDER AND 
AMENDED 
OPINION

Appeals from the United States District Court 
for the District of Oregon 

Helen J. Frye, District Judge, Presiding

Argued and Submitted 
May 3, 1995—Portland, Oregon

Filed July 20, 1995 
Opinion Withdrawn December 27, 1996 

Filed December 27, 1996
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C o lu m b ia  S t e e l  v . P o r t la n d  G e n e r a l  E le c t o r :  16263
In 1972. an OPUC order approved PPandL’s application to 

transfer to PGE its distribution facilities within certain bound­
aries. and provided that PGE could transfer to PPandL all dis­
tribution facilities for service within specified boundaries. ;

Appellee Columbia Steel Casting Co., Inc., which was 
served by PGE, requested PPandL to provide electrical ser­
vice to its Portland plant. PPandL informed PGE and Colum­
bia that it would offer to provide the requested electricity.
PGE objected that PPandL was forbidden to sell power to 
Columbia by the exchange agreement and the 1972 order, 
which, PGE claimed, h*d created exclusive service territories 
in Portland. T

Columbia filed a federal antitrust action against PGE,
PPandL, and OPUC, alleging that any purported division of 
Portland into exclusive territories was beyond the scope of the 
1972 order and a violation of the Sherman Act PGE raised a 
defense of state-acticn immunity, contending that the 1972 
order had authorized exclusive service territories in Portland 
pursuant to Oregon statute. While the action was pending,
PGE filed an application with OPUC, requesting a declaration
that the 1972 order allocated exclusive service territories in L
Portland.

The district court granted partial summary judgment for 
Columbia, ruling that the 1972 order did not confer antitrust 
immunity on PGE’s efforts to divide the Portland market. The 
court reasoned that the 1972 order did not “clearly articulate” 
the intention of OPUC to divide Portland into exclusive ser­
vice territories, but was limited to the exchange of property L
and facilities and a one-time transfer of customer accounts.

In 1992, OPUC issued a nunc pro tunc order stating that the 
intent of its 1972 order was to approve an allocation of exclu­
sive service territories to PGE and F’PandL. #

The district court denied PGE’s motion for reconsideration, 
rejecting its contention that the 1992 order was entitled to full

<
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Before: James R. Browning, Thomas M. Reavley*, 
and William A. Norris, Circuit Judges.

Opinion by Judge Norris

SUMMARY

Antitrust/Exemptlons-State Action
The court of appeals vacated a judgment of the district 

court in part and reversed in part The court held that a state’s 
order authorizing the exchange of power utilities’ facilities 
within a market does not extend state-action antitrust immu­
nity to their agreement establishing territorial monopolies.

Appellant Portland General Electric (PGE) and Pacific 
Power and Light (PPandL) provided electricity in the City of 
Portland, Oregon. Their competition resulted in duplicate 
transmission lines, poles, substations and transformers. An 
Oregon statute gives appellee Public Utilities Commission of 
Oregon (OPUC) authority to divide markets into exclusive 
service territories to help eliminate duplication of facilities. 
The statute provided that under certain circumstances, the 
OPUC could approve a contract between competitors that 
divides a market into exclusive service territories.

PGE and PPandL entered into an agreement to exchange 
properties and customer accounts throughout the City. The 
agreement effected transfers of properties and customers 
within specified areas, thereby creating separate territories in 
which each utility owned all the facilities and serviced all cus­
tomer accounts within a designated area. The City consented 
to the agreement by ordinance.

•The Honorable Thomas M. Reavley. Circuit Judge. United States 
Court of Appeals for the Fifth Circuit, sitting by designation.
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In 1972, an OPUC order approved PPandL’s application to 
transfer to PGE its distribution facilities within certain bound­
aries, and provided that PGE could transfer to PPandL all dis­
tribution facilities for service within specified boundaries.

Appellee Columbia Steel Casting Co., Inc., which was 
served by PGE, requested PPandL to provide electrical ser­
vice to its Portland plant. PPandL informed PGE and Colum­
bia that it would offer to provide the requested electricity. 
PGE objected that PPandL was forbidden to sell power to 
Columbia by the exchange agreement and the 1972 order, 
which, PGE claimed, had created exclusive service territories 
in Portland.

Columbia filed a federal antitrust action against PGE, 
PPandL, and OPUC, alleging that any purported division of 
Portland into exclusive territories was beyond the scope of the 
1972 order and a violation of the Sherman Act PGE raised a 
defense of state-action immunity, contending that the 1972 
order had authorized exclusive service territories in Portland 
pursuant to Oregon statute. While the action was pending, 
PGE filed an application with OPUC, requesting a declaration 
that the 1972 order allocated exclusive service territories in 
Portland.

The district court granted partial summary judgment for 
Columbia, ruling that the 1972 order did not confer antitrust 
immunity on PGE’s efforts to divide the Portland market. The 
court reasoned that the 1972 order did not “clearly articulate" 
the intention of OPUC to divide Portland into exclusive ser­
vice territories, but was limited to the exchange of property 
and facilities and a one-time transfer of customer accounts.

In 1992, OPUC issued a nunc pro tunc order stating that the 
intent of its 1972 order was to approve an allocation of exclu­
sive service territories to PGE and PPandL.

Tbe district court denied PGE’s motion for reconsideration, 
rejectmg its contention that tbe 1992 order was entitled to full
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faith and credit The court granted summary judgment for 
Columbia on the remaining issues, ruling that PGE had vio­
lated the Sherman Act and awarding Columbia treble dam­
ages and attorneys’ fees and costs.

PGE appealed, contending for the fust time that state- 
action immunity applied because the division of the Portland 
market was a foreseeable result of the 1972 order.

The court of appeals agreed with PGE, boWmg that private 
conduct is immunized if it is a ibreseeafole result of state 
agency action and the circumstances justify an inference that 
the agency intended to authorize the challenged anticompeti­
tive conddcL The court granted Columbia’s petition for 
rehearing.

[I] The state-action doctrine cloaks anticompetitive con­
duct with antitrust liability immunity if tbe state’s intent to 
displace competition with regulation is “clearly articulated,’’ 
and affirmatively expressed as state policy. [2] Neither the 
1972 order nor the agreement it approved said anything about 
exclusive service territories in Portland. [3] In approving the 
exchange of property in Portland, tbe 1972 order did not cite 
any statutory provisions governing the allocation of exclusive 
service territories. OPUC cited only statutory provisions gov­
erning previously allocated service territories and transfers of 
facilities. [4] OPUC did not forthrightly state a policy of the 
State that was clear in its purpose to displace competition in 
the Portland market with territorial monopolies. [5J At best, 
the 1972 order and subsequent clarifying orders recited that 
the utilities had stopped competing within territories they 
defined.

[6] Tbe 1992 order was not entitled to preclusive effect 
because the issue decided by OPUC was not identical to the 
state-action immunity issue. Tbe issue decided by OPUC in 
1992 was whether the 1972 OPUC bad the intent to approve 
the allocation of exclusive service territories in Portland. Tbe
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state-action immunity issue did not turn on the subjective 
intent of OPUC at the time of the 1972 order. The state-action 
immunity issue turned on whether the displacement of compe­
tition with monopolies was clearly articulated and affirma­
tively expressed as state policy. State-action immunity is a 
question of federal antitrust law that turns on the clarity of a 
state’s expression of policy, not on the subjective intent of 
policy makers.

[7] The court of appeals erred in allowing a foreseeability 
test to be substituted for the clear articulation test [8] OPUC 
did not expressly authorize PGE to maintain an exclusive ser­
vice territory; it merely approved the exchange of property 
and customers. [9] Express authorization is the necessary 
predicate for the foreseeability test [10] In the absence of 
state-action immunity, an agreement between PGE and 
PPandL to divide the Portland market constituted a per se vio­
lation of § 1 of the Sherman Act

[11] Justification defenses were not available to PGE. 
When it stopped competing with PPandL after the 1972 order, 
it was under no compulsion to do so because the order did not 
approve the allocation of exclusive service territories. 
Because the 1972 order was permissive, it did not require 
PGE and PPandL to perform the 1972 agreement and did not 
prevent them from rescinding it before the property was 
exchanged.

[12] The Noerr-Pennington doctrine (competitors may 
attempt to persuade legislature to take action with respect to 
law that would result in restraint or monopoly) did not apply. 
Applying to an administrative agency for approval of an anti­
competitive contract is not lobbying activity within the mean­
ing of the doctrine.

[13] The filed rate doctrine was inapplicable. The chal­
lenged conduct was not PGE’s refusal to sell electricity to 
Columbia at a lower rate, but the non-competition agreement
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that prevented Columbia from buying electricity at PPandL’s 
lower rates.

COUNSEL

Allan M. Garten and Barbee B. Lyon, Ton icon, Torp, Galen, 
Marmaduke & Booth, Portland, Oregon, for Portland General 
Electric Company.

Michael C. Dotten, Heller, Ehrman, White & McAulifFe, 
Portland, Oregon, for Columbia Steel Casting Co., Inc.
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mission of Oregon.
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ORDER

The Petition for Rehearing, filed August 3, 1995, is hereby 
GRANTED.

The Opinion filed July 20, 1995, and reported at 60 F3d 
1390, 1396 (9th Cir. 1995), is WITHDRAWN and the 
attached Opinion is ordered filed instead.
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OPINION

NORRIS, Circuit Judge:
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This appeal arises out of an antitrust actioa that Columbia 
Steel Casting Co., a large consumer of electric power in.Port­
land, Oregon, brought against two electric utilities, Portland 
General Electric (PGE) and Pacific Power & Light (PP&L), 
charging them with dividing the city of Portland into exclu­
sive service territories in violation of the Sherman Act, 15 
L.S.C. §§ 1-2.’ PGE raised a staie-action immunity defense 
on the basis of a 1972 order of the Oregon Public Utility 
Commission which, PGE argued, approved a division of the

*Only PGE is a party to (his appeaL
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Portland market into exclusive service territories. See Parker 
v. Brown, 317 U.S. 341 (1943). The district court rejected this 
state-action immunity defense and awarded summary judg­
ment to Columbia Steel. PGE appeals the summary judgment 
in favor of Columbia Steel and the denial of its own motion 
for summary judgment Columbia Steel cross-appeals the 
amount of its damage award. We affirm the summary judg­
ment in favor of Columbia Steel on PGE’s antitrust liability 
and vacate and remand the damage award for further proceed­
ings.

I. Facts and Procedural History

The facts are undisputed. Until 1972, PGE and PP&L com­
peted for customers throughout Portland. This competition 
resulted in the duplication of transmission lines and poles, 
substations, and transformers throughout the city. For many 
years the two utilities attempted to gain regulatory approval 
for a division of the Portland market into exclusive service 
territories. In 1962, for example, PGE applied to Oregon’s 
Public Utilities Commission (OPUC) for an allocation of an 
exclusive service territory in the city of Portland.* These 
efforts to secure exclusive service territories within Portland 
were unsuccessful, however, in part because of opposition 
from the cuy. Portland had a longstanding policy of encourag­
ing competition among utilities, and the city charter provided 
that "(n}o exclusive franchises shall be granted.” Portland 
City Charter, § 10-206. See, e.g., Portland, Or., Resolution 
28879 (1962) (opposing PGE’s 1962 application to the OPUC 
for an “allocation of exclusive areas for electric service within 
. . .  Portland").

*ln 1961. the Oregon legislature enacted a statute vesting in the OPUC 
exclusive authority to approve the creation of exclusive service territories 
in order to promote “(tjhe elimination and future prevention of duplication 
of utility facilities.” Or. Rev. Su l  { 75*.405. The statute authorizes tbe 
OPUC to approve contracts between competitors that divide markets into 
exclusive service territories. Or. Rev. Su l  $$ 758.410 • 758.425,758.450.
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Ln 1972, PGE and PP&L jointly submitted to die city of 
Portland a plan to eliminate competition between them by 
dividing the city into exclusive service territories. This plan 
provided, inter alia, that “(sjubject to the necessary regulatory 
approvals . . .  it is proposed that Parcels A & B [two defined 
areas within the city of Portland] be served exclusively by 
PP&L," and that “[s]ubject to the necessary approvals, it is 
proposed that Parcel C [a defined area within tbe city of Port­
land] . . .  be exclusively served by PGE” CR 269, exh. 47 at 
2-3.

The Portland City Council disapproved the utilities’ 1972 
plan to displace competition with territorial monopolies in 
Portland. The City Council agreed, however, that the duplica­
tion of facilities should be eliminated for aesthetic, safety, and 
economic reasons. In the ordinance it passed, the City Council 
declared, "both [PGE and PP&L] operate under non-exclusive 
franchises and . . .  the obligation to supply properties within 
the City must remain binding upon both companies.” Port­
land, Or., Ordinance 134416 (Apr. 26, 1972). The only action 
that the ordinance approved was “the sale, transfer and 
exchange of plant and property between Portland General 
Electric Company and Pacific Power & Light Company."9 Id.

*Thc Ordinance states, in part:
An Ordinance consenting to exchange of certain property within 
tbe City between [PGE1 and [PP&L] on certain coodilions in 
order to permit redocti- of poles and wires and duplication of 
facilities in various areas oi tbe City.

The City of Portland ordains:
Section I. The Coend I finds that both (PGE) and [PP&L] 

operate electric power systems which serve patrons within the 
City, that both companies operate under non-rxclusrvifranchises 
and that she obligation io supply properties wifan die City meat 
remain binding upon bodi companies, that M (he present time, 
however, in many areas of iLeCity poles and wires are duplicated
between tbe companies for service purpose* ; that to reduce
tbe visual impact of duplicating facilities, to promote safety, to
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After securing the City Council’s approval of the exchange 
of utility properties, but not the establishment of exclusive 
service territories, PGE and PP&L entered into an agreement, 
dated July 18, 1972 (the **1972 Agreement”), which they sub­
mitted to the OPUC for approval. In contrast to the *Man sub­
mitted to the Portland City Council, the 1972 Agreement said 
nothing about exclusive service territories in Portland. The 
‘‘whereas" clauses of the 1972 Agreement recited that one of 
its purposes was to comply with the terms of tbe Portland 
ordinance, which had approved an exchange of plant and 
property, but had disapproved exclusive service territories. 
The 1972 Agreement recited:

WHEREAS, [PGE] and [PP&L] wish to provide for 
the elimination of duplicating electric facilities in 
[the city of Portland); and

WHEREAS, the Gty of Portland, by Ordinance No. 
134416, passed April 26, 1972, effective May 26,
1972, consented to the exchange by [PGE) and 
(PP&L) of certain properties located within the city;

NOW, THEREFORE, in order to implement the 
elimination of said duplicating facilities and to com­
ply with Ordinance 134416, it is agreed . . . .

1972 Agreement at 1-2.

The 1972 Agreement used the following language to effect 
the exchange of facilities:

promote ecooomy, to simplify subsequent undajroonding and to 
wort toward tbe lowest possible rates for osen within the City, 
an interchange of properties between the companies thotid be 
permitted as hereinafter set forth: . . . now. therefore, the City 
does by this ordinance consent to the sale, trtrufer and cockanfe 
of plant and property between I PGE] and IP PAL] as follows
•  •  ♦  •

Portland. Or., Ordinance 134416 (Apr. 26. 1972) (emphasis added).
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!. Exchange o f Facilities

(a) (PP&L] shall transfer and convey to [PGE) and 
(PGE) shall acquire from [PP&L) ail of the electric 
distribution plant, including distribution substations, 
poles, lines, transformers, meters, related distribution 
facilities, and all easements necessary for the opera­
tion thereof, owned, operated and maintained by 
[PP&L) in . . .  the area [in Portland] designated as 
Parcel C . . . .

(b) [PGE] shall transfer and convey to [PP&LJ 
and [PP&LJ shall acquire from [PGE] all of the elec­
tric distribution plant, including distribution substa­
tions, poles, lines, transformers, meters, related 
distribution facilities, and all easements necessary 
for the operation thereof, owned, operated and main­
tained by [PGE] in the areas [in Portland] designated 
as Parcels A and B . . . .

1972 Agreement at 2-3.

The 1972 Agreement was approved by an order of the 
OPUC issued in December 1972. The 1972 Order provided, 
in relevant part

The Commissioner’s approval is needed prior to 
the sale, lease, assignment or other disposition of 
public utility property pursuant to ORS 757.480___

On July 18, 1972, [PP&L] and [PGE) entered into 
an agreement whereby an exchange of property and 
utility facilities would be made between [PGE and 
PP&L) in the City of Portland . . . .  This exchange 
. . .  also involves the transfer of customers from one 
party to the other.
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ORDERED that {PP&LJ may transfer to [PGE) all 
electric distribution plant. . .  situated within or used 
for providing utility service within the boundaries of 
Parcel A . . .  [and] Parcel B . . . .

ORDERED that [PGE] may transfer to [PP&L] all 
electric distribution plant. . .  used for providing util­
ity service within the boundaries of [Parcel C ] . . . .

•  « •  •

ORDERED that the manner and method of 
accomplishing the transfer and exchange of property, 
facilities and customers, and the terms and condi­
tions governing this transfer, shall be provided by 
that agreement between the companies herein, dated 
July 18. 1972.

Pub. Util. Comm’n of Or„ Order 72-970 (Dec. 15,1972) (the 
"1972 Order”).4

*Thc ooJy reference to customer accounts in the 1972 Agreement is in 
Section 7. which provides in relevant part:

7. Transfer of Customer Accounts

The transfer of customer accounts between [PGE] and [PP&L] 
shall commence on July 24, 1972, and shall be coordinated so 
that die revenues from the sales of electricity of each company 
will remain substantially the same over the period required to 
accomplish transfer of all customers involved------

There is no reference to customer accounts in Section 1 of tbe 1972 
Agreement, which, provides for the exchange of facilities. In referring to 
the transfer of customers, Secooo 7 does not use the “shall transfer and 
convey” language used in Section 1. Thus the language and structure of 
the 1972 Agreement, as wdl as the language of the 1972 Oder quoted in 
the text, suggest that the transfer of customers was treated as a necessary 
incident to the exchange of fariikits. For a further discussion of the trans­
fer of customers, see infra pp. 17-19.
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In approving the exchange of property in the city of Port­
land, the OPUC did not cite any of the statutory provisions 
that give the OPUC its authority to approve contracts between 
utility companies allocating exclusive service territories. See 
Or. Rev. Stat, ch. 758 ("Utility. . .  Territory Allocation..  
Unlike the Portland City Council ordinance — which had 
expressly disapproved exclusive service territories — but like 
the 1972 Agreement, the 1972 Order said nothing about 
exclusive service territories in Portland. The OPUC cited as 
authority for its approval of the 1972 Agreement Chapter 757 
of the Oregon Revised Statutes ("Utility Regulation 
Generally”), specifically Or. Rev. StaL § 757.480,'* which

'Chapter 758 of the Oregon Revised Statutes speaks of “allocated" terri­
tories and defines that term in a way that means exclusive service territo­
ries. Section 758.400(1) defines “allocated territory" as “an area with 
boundaries established by a contract between persons furnishing a similar 
utility service and approved by tbe commission or established by aa order 
of the commission approving an application for tbe allocation of 
territory"). Or. Rev. StaL § 758.400(1). Section 758.410(1) permits “(a)ny 
person providing a utility service [to] contract with any other person pro­
viding a similar utility service for the purpose of allocating territories and 
customers between tbe parties and designating which territories and cus­
tomers are to be served by which of said contracting parties." Or. Rev. 
StaL § 758.410(1). Section 758.425 authorizes the OPUC to approve the 
“contract as filed" and provides that “fijf tbe commisooo approves [tbe]
contract. . .  the contract shall be deemed to be valid and enforceable "
Or. Rev. StaL § 758.425. Section 758.450(2) provides that “no other per­
son shall offer, construct or extend utility service in or into an allocated 
territory." Or. Rev. Sul § 758.450(2).

•Section 757.480 provides in pertinent pan:
(1) No public utility doing business in Oregon shall, without 

first obtaining the commission's approval of such transaction*
(a) Sell, lease, assign or otherwise dispose of (he whole of 

the property of such public utility necessary or useful in the per­
formance of its duties to the public or my pan thereof of a value 
in excess of SI0,000, or sell lease, assign or otherwise dispose 
of a y  franchise, permit, or right to maintain and operate such 
public utility or public utility property, or perform any service as 
a public utility;
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gives the OPUC authority to approve the sale, lease, assign­
ment or other disposition of public utility property.

After the OPUC issued its 1972 Order, PGE and PP&L 
stopped competing with each other in Portland. Each utility 
served customers exclusively in the parcels in which it had 
acquired the electric distribution facilities of the other.

Columbia Steel operates a steel casting plant located in the 
area which PGE began serving exclusively after the issuance 
of the 1972 Order. In 1987, Columbia Steel asked PP&L to 
service its plant because PP&L’s rates were lower than 
PGE’s. PP&L refused, citing the fact that the plant was 
located in the territory being served exclusively by PGE.

In 1989, Columbia Steel again asked PP&L to service its 
casting plant This time, PP&L agreed and offered to enter 
into a supply contract with Columbia SteeL PGE objected, 
however, citing its 1972 Agreement with PP&L. PGE took 
the position that the 1972 Agreement gave it the exclusive 
right to service Columbia Steel’s plant because it was located 
in the service territory allegedly "allocated” to PGE by the 
1972 Agreement. Undeterred, Columbia Steel wrote PGE on 
May 30, 1990, asking it to •‘wheel” electricity generated by 
PP&L to the casting plant until PP&L could build a substation 
which would enable it to deliver power directly to the plant. 
PGE refused, reasserting that it had the exclusive right to ser­
vice Columbia Steel’s plant.

(2) Every such sale, lease, assignment, mortgage, disposition, 
encumbrance, merger or consolidation made other thaa in accor­
dance with the otder of tbe commission authorizing the same a  
void.
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On June 19,1990, Columbia Steel filed this antitrust action 
against PGE, PP&L, and the OPUC, on the theory that the 
division of Portland into exclusive service territories violated 
the Sherman Act, 15 U.S.C. §§ 1-2.T The defendants raised 
the state-action doctrine as an affirmative defense, contending 
that the division of the Portland market was cloaked with anti­
trust immunity by the 1972 Order of the Oregon OPUC 
approving tbe 1972 Agreement

In July 1990, PP&L entered into a contract with Columbia 
Steel and began servicing the casting plant in July 1991, when 
PGE began transmitting PP&L’s power to the plant over 
PGE’s power line. Columbia Steel later dismissed all its 
claims against PP&L, which explains why PP&L is not a 
party to this appeal.

On July 3, 1991, the district court rejected PGE’s state- 
action defense in an order granting Columbia Steel’s motion 
for partial summary judgment Pacificorp v. Portland Gen. 
Elec. Co., 770 F. Supp. 562 (D. Or. 1991). The district court 
held that the OPUC’s 1972 Order did not articulate a state 
policy to allocate exclusive service territories in Portland as 
required by California Retail Liquor Dealers Ass'n v. Midcal 
Aluminum, Inc., 445 U.S. 97, 105 (1980). Pacificorp, 770 F. 
Supp. at 569-71. As the district court interpreted the OPUC’s 
1972 Order, it approved a one-time exchange of property and 
customer accounts, but not an allocation of exclusive service 
territories. Id. at 570-71.

On February 4, 1993, the district court granted summary 
judgment for Columbia Steel on the remaining issues, ruling 
that PGE had violated section 1 of tbe Sherman Act in agree-

7An agreement among competitors to allocate territories is a per se vio­
lation of } 1 of the Sherman Act. E4.. Palmer v. BRG of Georgia. Inc., 
498 U.S. 46, 49-50 (1990); Otter Tail Power Co. v. United States, 410 
U.S. 366,378 (1973) (contracts that purported to restrict defendant's abil­
ity to wfaed power “were ‘in reality, territorial allocation schemes,'" and 
“were per se violations of tbe Sherman Act”) (citation omitted).

I
I
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ing with PP&L not to compete in the Portland market. The 
court awarded Columbia Steel $508,425 in treble damages 
and $901,671.62 in attorneys’ fees and costs.

0. State-Acdon Immunity

A. The Midcal Clear Articulation Requirement

[1] The state-acuon doctrine cloaks anticompeddve con­
duct with antitrust immunity only if the state’s intent to dis­
place competition with regulation is "clearly articulated and 
affirmatively expressed as state policy." Midcal, 445 U.S. at 
105 (upholding state wine pricing system because "[t]he legis­
lative policy is forthrightly stated and clear in its purpose to 
permit resale price maintenance”). The Midcal test is a 
"rigorous” one that "ensurefsj that private parties [can] claim 
state-action immunity from Sherman Act liability only when 
their anticompetitive acts [are] truly the product of state 
regulation." Patrick v. Burget, 486 U.S. 94, 100 (1988). It 
guarantees that the “private party's anticompetitive conduct 
promotes state policy, rather than merely the party’s individ­
ual interests,” id. at 101, and limits the spread of an immunity 
that is “disfavored, much as are repeals [of the antitrust laws] 
by implication,” FTC v. Ticor Title Ins. Co.. 504 U.S. 621, 
636 (1992), because of Congress’s “overarching and funda­
mental policies” protecting competition, City o f Lafayette v. 
Louisiana Power A Light Co., 435 U.S. 389, 398-99 (1978). 
Sec also Phillip Areeda & Donald F. Turner, Antitrust Law 
1214e (1978).

The district court acknowledged that the provisions of 
chapter 758 of the Oregon Revised Statutes, which authorize 
the OPUC to approve contracts between public utilities allo­
cating exclusive service territories, "articulate the policy of 
the State of Oregon to remove market competition as tbe basis 
for determining the customers of the providers of electricity.” 
Pacificorp. TJO F. Supp. at 570. As the district court put it:
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To the extent that a public utility provider obtains a 
lawful and valid contract for the allocation of territo­
ries and customers through the provisions of the ter­
ritorial allocation statutes, [Or. Rev. StaL] 758.400 to 
758.475, that provider is immune from antitrust vio­
lations.

[Or. Rev. StaL] 758.400(1) states that 
** ‘[ajllocated territory’ means an area with bounda­
ries established by a contract between persons fur­
nishing a similar utility service and approved by the 
commission or established by an order of the com­
mission approving an application for the allocation 
of territory." In order to lawfully displace competi­
tion as the method of allocating customers for elec­
tric service in a particular area, utility companies 
must enter into a contract which allocates service ter­
ritories and designates service to customers, and the 
utility companies must make application to and 
receive an order from the [OJPUC approving and 
establishing the allocation of these territories. These 
requirements must be met in order to receive the 
immunity which is provided by the state statutory 
scheme from the federal antitrust laws.

Id.

Notwithstanding the clarity with which chapter 758 
expresses a legislative policy of authorizing the OPUC to 
approve allocations of exclusive service territories, the district 
court rejected PGE’s state-action immunity defense because 
the OPUC failed to exercise that authority in issuing the 1972 
Order. Id. at 571. The district court explained that the 1972 
Agreement between PGE and PP&L, which the 1972 Order 
approved, did not establish exclusive service territories in tbe 
city of Portland. As the district court read the 1972 Agree-
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merit, PGE and PP&L had agreed “only to an exchange of 
facilities within the area relevant to this action.” Id. at 571. In 
other words, the state did not approve the displacement of 
competition with territorial monopolies in the Portland market 
with the clarity required by Midcal.

[2] We agree with the district court that the 1972 Order 
fails to speak with sufficient clarity to satisfy the Midcal test.' 
Neither tbe 1972 Order nor the 1972 Agreement it approved 
says anything about exclusive service territories in tbe city of 
Portland. This omission becomes glaring when the language 
of the 1972 Order as it pertained to Portland is compared with 
the language of the same order as it pertained to the city of 
Rainier. Although the 1972 Order said nothing about exclu­
sive service territories in approving the exchange of property

*PGE argues that tbe dear articulation prong of tbe Midcal is satisfied 
because Or. Rev. StaL §§ 758.400 - 758.450 “encourage exactly Use kind 
of division that PGE and PP&L carried out." and that whether or tsot Use 
OPUC dearly authorized PGE’s challenged conduct is relevant only to Use 
active supervision prong of Midcal. 445 U.S. at 105 (state action immunity 
only applies if Use state acdvdy supervises Use challenged anticompetitive 
conduct). Resp. of Portland General EJec. Co. to Appdlant’s Pet. for 
Refa’g and Amicus Brief of United States, at 18. In making this argument, 
POE relies on Praxair, Inc. v. Florida Power A Light Co., 64 FJd 609, 
612 (11th Cir. 1995) (“If [Use defendant engaged in anticompetitive con­
duct] presumably because of a territorial agreement, but Use area in ques­
tion was never approved by Use Commission, the [defendant's] action 
would not merit state action immunity because of Use lack of ‘active state 
supervision.’ ") (quoting FTC v. Ttcor Tide Ins. Co.. 504 U.S. 621, 636 
(1992)), ceru denied. 116 S. C l 1678 (1996).

Praxair does not help PGE. As Use Court explained in Ttcor. Use case 
on which Praxair relics, “MidcaTs two dements . . .  [are both) directed 
at ensuring that particular anticompetitive mechanisms operate because of 
a deliberate ted intended state policy.” Tkor. 504 U.S. at 636. Praxair is 
nothing more than a fact specific application of the Midcal test The anti­
competitive conduct had beat authorized by a Florida Public Service 
Commission order approving an allocation of service territories, and the 
Eleventh Circuit merely held that Use order was intended to include a par­
ticular county in the exclusive service territories created. See Praxair. 64 
FJd at 613.
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in Portland, it expressly used such language in approving a 
provision of the 1972 Agreement which transferred to PGE cn 
area within the city of Rainier that had previously been served 
exclusively by PP&L. See 1972 Order at 8 (“ORDERED that 
the application of [PP&L] to transfer certain of its exclusively 
served area allocated to it and lying in and around Rainier, 
Oregon, to [PGE] is approved.”) (emphasis added). The con­
trast between the “transfer and exchanging of utility property 
and facilities and customers” language used in tbe 1972 Order 
to describe the utilities’ agreement with respect to the city of 
Portland, 1972 Order at 8, and the “exclusively served 
territory" language used in the 1972 Order to describe the util­
ities' agreement with respect to the Rainier area, id., is strik­
ing.

Like the part of the 1972 Order relating to Rainier, the ordi­
nance passed by the Portland City Council earlier in 1972 also 
referred to exclusive service territories. It did so, however, in 
disapproving, not approving, the elimination of competition in 
favor of a territorial division between PGE and PP&L. The 
ordinance reminded the utilities that they “operate under non­
exclusive franchises and that the obligation to supply proper­
ties within the City must remain binding upon both 
companies.” Portland, Or., Ordinance 134416 (1972).

[3] Our second reason for agreeing with tbe district court 
is that in approving the exchange of property in Portland, the 
1972 Order does not cite any of the statutory provisions gov­
erning the allocation of exclusive service territories. Rather 
than citing chapter 758 or any of its provisions, the OPUC 
cited a provision of chapter 757, the chapter governing 
“Utility Regulation Generally,” specifically Or. Rev. StaL 
§757.480, which authorizes the approval of exchanges of 
utility facilities. We are struck by the precision and care with 
which the OPUC cited various statutory provisions in issuing 
tbe 1972 Order. As authority for approving tbe transfer to 
PGE of tbe exclusively served territory in Rainier previously 
allocated to PP&L, the OPUC cited the statutory provision
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governing transfers of previously allocated service territories 
(Or. Rev. StaL § 758.460*). It did not cite any section of chap­
ter 758 in approving the provisions of the 1972 Agreement 
relating to Portland.w As authority for approving the exchange 
of facilities in Portland, tbe OPUC cited only the statutory 
provision governing transfers of utility facilities (Or. Rev. 
StaL § 757.480).

[4] In sum, the OPUC did not "forthrightly state! J” a pol­
icy of the state of Oregon that was “clear in its purpose" to 
displace competition in the Portland market wiii territorial 
monopolies." Midcal, 445 U.S. at 105.

The OPUC argues thaL despite the failure of the 1972 
Order to say anything about exclusive service territories in the 
city of Portland, the Order nonetheless immunized the divi­

*Scction 758.460 provides m relevant part:
(1) Tbe rights acquired by an allocation of tern lory may only 
be assigned or transferred with tbe approval of tbe commission 
after a finding that such assignment or transfer is not contrary to 
tbe public interest.

Or. Rev. StaL § 758.460.
"In particular, there is no reference in tbe 1972 Order to Or. Rev. Star.

§ 758.410, which permits utilities so contract with each other “for the pur­
pose of allocating territories and customers between tbe parties.” Nor is 
there any reference to $ 758.425. which gives the OPUC its authority to 
approve such contracts, even though an exclusive service territory can be 
established only “by a contract between persons famishing a similar utility 
service and approved by (be commission o r. . .  by an order of the commis­
sion approving an application far tbe allocation of territory.” Or. Rev. Sul 
S 758.400(1) (defining “allocated territory”).

’’Columbia Sled argues that T<3E and PP&L intentionally introduced 
ambiguity into the 1972 Apeeracnt in order to slip a monopolistic agree­
ment past the dry of Portland. We need not address this argument because, 
whether or not ambiguity was iatnxheed into the contract for the sdf- 
senriag purpose of making it teas politically vulnerable, the otihoes’ fail- 
ere to include the “exclasivdy served” language in the 1972 Agreement 
that had been included in the plan submitted to the City Council certainly 
had the tffta  of creating ambigxhy in the 1972 Order.
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sion of the Portland market because the “statutory import of 
the 1972 Order was necessarily an allocation of service terri­
tory in the City of Portland as between PGE and PP&L.” 
Opening Brief of Pub. Util. Comm’n of Or. at 9. The OPUC 
asserts that the 1972 Agreement “effectively” allocated exclu­
sive service territories because “[ejxchanging customers is 
logically tbe only way to reallocate established service terri­
tory into exclusive zones.” Id  at 9-10. Tbe OPUC adds that 
**(tjhe only way that the OPUC could lawfully have approved 
the transfer of customers between existing utilities was under 
the authority of the territorial allocation statutes.” Id  at 10. 
See also Resp. of Portland General Elec. Co. to Appellant’s 
Pet. for Reh’g and Amicus Brief of United States, at 7 (“The 
allocation statutes speak of the allocation of ‘territories and 
customers.' The 1972 Agreement and the 1972 Order explic­
itly allocate customers, whether they explicitly allocate terri­
tories or no t”) (citation omitted) (emphasis in original).

In response, Columbia Steel argues that nothing in the rele­
vant statutory provisions rules out a one-time exchange of 
customers as an incident of an exchange of facilities without 
the establishment of permanent territorial monopolies. 
According to Columbia Steel, such a one-time exchange of 
customers is a practical consequence of an exchange of facili­
ties:

When, as in this case, a utility sells the power line 
that distributes electricity directly to a customer, it 
makes sense that the account of the customer served 
by that line would be transferred to the new owner 
of the line. Thus, the transfer of customer accounts 
was only an incident of the transfer of utility prop­
erty. It is the practical consequence of a transfer of 
facilities, but it is not the perpetual grant of monop­
oly power. As a practical matter, unless another 
source of electricity is available, the customer will 
take service from the utility that owns the facilities 
connected to that customer’s premises. But the utility
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serves that customer because it is practical to do so, 
not because the utility has an exclusive right to serve 
that customer.

Pet. for Refa’g, at 13-14.

Columbia Steel’s argument has considerable force. It is 
buttressed by the fact that PP&L was able to take a good cus­
tomer away from PGE simply by building a substation in 
PGE’s “terri:iry” to transmit power to Columbia Steel’s plant 
at rates that were more competitive than PGE’s. Thus, 
although the transfer of facilities, and the transfer of custom­
ers incidental thereto, gave each utility a temporary competi­
tive advantage, it did not immunize them from competition 
forevermore. That PGE’s advantage proved to be transitory is 
not surprising given the competitive pressures that technology 
and deregulation have been exerting on utility markets where 
monopolies have traditionally reigned.

In any case, we need not resolve tbe dispute over whether, 
as the OPUC argues, an exchange of customer accounts is, as 
a practical matter, the factual equivalent of an allocation of 
exclusive service territories. Even if this were the case, it 
would merely be evidence that might tend to support a per­
missive inference that the OPUC intended to approve a dis­
placement of competition in Portland with monopolies, and 
any such inference could not transform the 1972 Order into 
the forthright and clear statement that it takes to satisfy 
MidcoTs stringent requirements.

PGE and the OPUC also argue that tbe OPUC’s failure to 
cite any provision of chapter 758 as authority for the 1972 
Order as it pertains to Portland renders tbe 1972 Order noth­
ing more than an “imperfect regulation” which may still con­
fer state-action immunity, citing Llewellyn v. Crothers, 765 
F.2d 769, 774 (9th Cir. 1985) (“actions otherwise immune 
should not forfeit that protection merely because the state’s
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attempted exercise of its power is imperfect in execution 
under its own law”).

PGE and the OPUC’s reliance on Llewellyn is misplaced. 
In Llewellyn, the administrator of a state agency promulgated 
a fee schedule for health care providers, as he was authorized 
to do under state statute, but bypassed statutory rulemaking 
procedures. We held that although the administrator had acted 
in a “proceduraly improper manner,” the stale government 
was nonetheless entitled to state-action immunity. Id. at 773. 
Llewellyn is inapposite here. There the state legislature had 
clearly articulated an intention to authorize the administrator 
to promulgate a fee schedule, and the administrator had exer­
cised that authority in clearly articulating his intent to adopt 
such a fee schedule, notwithstanding that he did not follow 
the required rulemaking procedures of the state’s Administra­
tive Procedure Act Id. at 772. In contrast, the OPUC did not 
clearly exercise its statutory authority to approve the alloca­
tion of exclusive service territories in Portland; indeed, it did 
not speak to the issue at all. So rather than exercising its 
authority “imperfectly,” the OPUC failed altogether to exer­
cise its authority to approve exclusive service territories with 
any clarity whatsoever.

Finally, PGE and the OPUC argue that even if the 1972 
Order did not clearly authorize an allocation of exclusive ser­
vice territories within the city of Portland, later orders issued 
by the OPUC clarify the 1972 Order. In {articular, the PGE 
and the OPUC rely upon a 1974 Order of the OPUC, which, 
they assert, confirmed that the 1972 Order did, in fact, confer 
state-action immunity.”

None of the OPUC orders relied on by PGE establishes 
state-action immunity. First, to the extent that there is lan­
guage in tbe orders relevant to the division of the Portland

"PGE also dies Pub. UtiL Coaan’n of Or- O den 73-688 (Oct. 25, 
1973). 75-704 (A*g. 13. 1975), a d  79-055 (Jan. 12, 1979).
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market, it merely recognizes the undisputed fact that PGE and 
PP&L had stopped competing with each other in that city." 
For instance, the 1974 Order, on which PGE relies most heav­
ily, states that PGE and PP&L **no longer competitively serve 
the same areas. Their respective areas of service within Port­
land have been defined.” Pub. Util. Comm’n of Or., Order 74- 
658 (Sept 3, 1974), ctffd sub notn. America* Co* Co. v. 
Davis. 559 P.2d 898 (1976) (the “1974 Order"), at 25; see 
also Pub. Util Comra’n of Or., Order 75-704 (Aug. 13,1975) 
(noting that PP&L serves customers “in parts of Portland"). 
That language is merely a description of the status quo; it is 
not an expression if a state policy to replace competition with 
regulation. Although the quoted language might tend to sup­
port a permissive inference that the commissioners in 1974 
thought that the commissioners in 1972 had defined exclusive 
service territories in Portland when they issued the 1972 
Order, tbe OPUC can not confer state-action immunity by 
forming an intent that is not expressed forthrightly and 
clearly.

Second, the “respective aieas of service" language in the 
1974 Order, as well as the language in the other OPUC orders 
stating that PGE and PP&L had stopped competing in Port­
land, cannot be construed as a product of the OPUC’s exer­
cise of its statutory authority to approve contracts allocating 
exclusive service territories. Because there were no such con­
tracts before the OPUC when it issued these later orders, the 
orders were not issued pursuant to tbe provisions of Or. Rev. 
StaL ch. 758 authorizing approval of such contracts. The 1974 
Order, for example, was issued pursuant to Or. Rev. StaL 
§§ 757.205, 757.210, and 757.215, which pertain to changes 
in tariffs charged by utilities. Tbe 1974 Order approved 
PP&L’s revised tariff schedule, which equalized PP&L's rates

**As Columbia Sled pals iL “Iwjhether. as a matter of fact, the utilities 
competed is an entirety (fifldcat inquiry from whether, at a nutter of law, 
the utilities secured lawful allocations of exclusive service territory. “ 
Columbia Sled Reply Brief a  11.
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in Portland with the higher rates it charged in other areas of 
the state. As a result, PP&L’s rates for customers in Portland 
became higher than the rates charged by PGE The 
“respective areas of service” language in the 1974 Order was 
recited merely to establish a rationale for the OPUC’s action 
approving the new rates:

A rate differential between Portland and [other 
areas] was formerly justified on the basis of compet­
ing electric service in Portland between [PP&L] and 
[KJE]. For various reasons, it was believed that in 
the Portland metropolitan area rates between two 
similar utilities serving the same area should be the 
same.

The two companies no longer competitively serve 
the same areas. Their respective areas of service 
within Portland have been defined. Thus, with the 
lack of competition, the justification for rate unifor­
mity is said to have disappeared.

1974 Order, at 25.

[5] As a matter of law, then, neither the 1974 Order nor any 
of the other subsequent orders of the OPUC amend the 1972 
Order to clarify that Order as an expression of state policy to 
displace competition with regulation. At best, these orders 
recite that die utilities have stopped competing with each 
other within territories they have defined. As our court has 
said, mere “state authorization, approval, encouragement, or 
participation in restrictive private conduct confers no antitrust 
immunity.” Phoneiele, Inc. v. American TeL & Tel. Co., 664 
F.2d 716, 736 (9th Cir. 1981) (quoting Cantor v. Detroit Edi­
son Co., 428 V S. 579. 592-93 (1976)), cert denied 459 V S. 
1145(1983).

In sum, we agree with tbe district court that the elimination 
of competition between PGE and PP&L in Portland was not
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cloaked with state-action inununity. As the district court put 
it, the OPUC did not “specifically and clearly authorize! ] by 
the relevant statutory process” a division of the Portland mar­
ket into exclusively served territories. Pacificorp, 770 F. 
Supp. at 571.

B. Issue Preclusion

After Columbia Steel filed this antitrust action in federal 
district court PGE applied to the OPUC for a declaration that 
the 1972 Order allocated exclusive service territories in Port­
land. In response, the 1992 OPUC issued an order declaring 
that the 1972 OPUC had intended to do so, and amended the 
1972 Order, nunc pro tunc, to that effect In its 1992 Order, 
the OPUC acknowledged that “perhaps [the 1972 Order] did 
not unambiguously allocate exclusive service territories to 
PGE and PP&L.” Pub. UtiL Comra’n of Or., Order 92-557 
(Apr. 16, 1992) (the “ 1992 Order”), at 14."

*rhe 1992 Order states, in relevant part;
[BJccause (tbe 1972 Order] did not expressly refer to ORS 

Chapter 758 with respect to future service in Portland under tbe 
allocation statutes and because tbe order did not say thM exclu­
sive territorial allocations are being created in Portland,. . .  per­
haps it did not unambiguously allocate exclusive service 
territories to PGE and PP&L. However, the order did create 
boundaries that the utilities observed as if they were allocated ter­
ritories until Columbia Steel’s attempt to switch utilities in 1989. 
Tbe Commission made tbe required statutory findings to allocate 
exclusive service territories and acted as if it had approved a ter­
ritorial allocation in its 1972 order. The behavior of tbe utilities 
and tbe Coamission demonstrates an understanding that exclu­
sive service territories bad been created.

For tbe foregoing reasons, it appears to tbe Commission that 
[tbe 1972 Order] is not a complete md accurate memorial of tbe 
1972 decision of tbe Commissioner. . . :  tbe order omits a refer­
ence to tbe statute under which its findings were actually made 
when rite Coamixsknor approve tbe FGE/PP&L cootncL Pursu­
ant to ORS 736.568, ibe Commiswn win amend [the 1972 
Order], m ac pro tunc, to conform lo tbr actual deciooa intended 
and followed.

1992 Order M 14-15.
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Armed with the OPUC’s 1992 Order, PGE moved for 
reconsideration of the district court’s summary judgment rol- 
ings in favor of Columbia Steel, arguing that the OPUC’s 
1992 Order was entitled to full faith and credit The district 
court denied the motion, reasoning th a t.

[tjhe availability of the defense of state action immu­
nity depends upon the satisfaction of the objective 
standards set forth in Parker [v. Brawn, 317 US.
341 (1943)] and the authorities which have inter­
preted Parker The fact that the [OJPUC did not
do what it now concludes that it intended to do in the 
1972 Order does not alter the fact that tbe claim of 
PGE to a monopoly was not specifically and clearly 
authorized at die time that this court decided that 
Columbia Steel was entitled to a declaration that [the 
1972 Order] neither empowers nor authorizes PGE 
to monopolize the service of electric power to 
Columbia Steel.

Unpublished Opinion, filed June 29, 1992, at 7-9.

[6] We agree and hold that the 1992 Order is not entitled 
to preclusive effect because the issue decided by the OPUC 
in that order is not identical to the state-action immunity issue.*4

"Oregon law provides that ooe tribunal may give preclusive effect to 
tbe prior determination of an issue by another tribunal only if ’The issue 
in tbe two proceedings is identical." Hickey v. Sctdemcr. 864 P.2d 372, 
375 (Or. 1993).

Oregon law also provides that tbe second tribunal may give preclusive 
effect to an earlier decision only if “the party sought id be precluded has 
had a full md fair opportunity to be heard on (hit issue." Id. Columbia 
Sted argues that it was not given such an opportunity before the OPUC 
issued tbe 1992 Order. Cohnnbia Sted denies haring waived its right »  
a bearing an tbe merits, pointing »  record evidence that it only agreed to 
postpone the submission of evidence to tbe OPUC until the OPUC ruled 
ss  Cotan&ia Sted’: motion to dismiss for Laci of jurisdiction. We need 
not decidg a&cdK? ‘r  Stud was denied a fair opportunity to be 
heard ia the proceeding bei’t.c  to  OPUC because, as we explain in the 
text, the iasae in that procedure is not ‘identical" to the 1sane of state- 
action immunity in this federal aruitrot action. Id.
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The issue decided by the 1992 OPUC is whether the 1972 
OPUC had the intent to approve the allocation of exclusive 
service territories in the city of Portland. Tbe state-action 
immunity issue is different. It does not turn on the fact issue 
of the subjective intent of the OPUC at the time it issued the 
1972 Order. Rather, the state-action immunity question is one 
of law that turns on whether the displacement of competition 
with monopolies in the Portland market was “clearly articu­
lated and affirmatively expressed as state policy,” Midcal, 445 
U.S. at 105. As the district court said, “the availability of the 
defense of state-action immunity depends upon the satisfac­
tion of the objective standards set forth in Parker [and its 
progeny]." Unpublished Opinion, filed June 29, 1992, at 7-8. 
In other words, state-action immunity is a question of federal 
antitrust law that turns on the clarity of a state’s expression of 
its policy, not the subjective intent of its policymakers.

In declaring what the 1972 OPUC intended to do, tbe 1992 
OPUC approached the 1972 Order as though it were interpret­
ing a contract After finding ambiguity in the 1972 Order, the 
1992 OPUC went on to decide, as an issue of fact, the intent 
of the 1972 OPUC by looking to extrinsic evidence such as 
the behavior of the parties between 1972 and 1990. See 1992 
Order, at 12-15. To repeat state-action immunity is not an 
issue of facL It cannot be decided simply by ferreting out 
extrinsic evidence in an effort to ascertain the subjective 
intent of the state. The issue of state-action immunity must be 
decided by applying the “rigorous” test Patrick, 486 U.S. at 
100, of whether die state “clearly articulated and affirmatively 
expressed” its intent to displace competition with regulation 
as a matter of state policy. Midcal 445 UJS. at 105."

"For the same reason, there can be d o  issue preclusion baaed on the 
judgment of the Marion County Court affirming the 1992 Order on the 
ground that the it was “supported by substantial evidence.” See Columbia 
Steel Casting Co. r. Pmbiic UtiL Conm'n o f Or„ *4arion County Circuit 
Court No. 92C-I20QS, Judgment affirming Pubfic Utility Coi— iwioa of 
Oregon Order Not. 92-557 St 92-1135, at 2, o ff 4 without opinion, Oregon 
CL of Appeals (Dec. 15, 1993).
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In sum, the 1992 OPUC coukl not satisfy the Midcal tost 
retroactively by amending the 1972 Order years after PGE 
entered into the monopolistic agreement it now seeks to cloak 
with federal antitrust immunity.” In other words, the state of 
Oregon cannot satisfy the objective Midcal dear articulation 
test by declaring that it had intended to displace competition 
with regulation 20 years earlier."

C. Foreseeability: PGE’s New Argument on Appeal

PGE, joined by the OPUC, argues for the first time on 
appeal that state-action immunity applies because the division 
of the Portland market was a foreseeable result of the 1972 
Order. According to PGE, “state action immunity must apply 
where the [challenged] conduct is the ‘foreseeable result’ of 
the state’s policy." Opening Brief of Appellant Portland Gen­
eral Elec. Co. M 23 (citing Nugget Hydroelectric Co. v. 
Pacific Gas A Elec. Co., 981 F.2d 429 (9th Cir. 1992), cert, 
denied, 113 S. CL 2336 (1993)). “We will review an issue that

” lt is fundamental that s i order or judgment is not entitled to full faith 
aod credit if the issuing tribunal had no subject maoer jurisdiction over tbe 
matter before iL Underwriters N atl Assurance Co. v. North Carolina Life 
& Accident & Health Ins. Guar. Ass’n, 455 U.S. 691. 704-05 (1982). We 
do not know whether (be OPUC aod tbe Marion County Com had subject 
matter jurisdiction ss a matter of state law to amend tbe 1972 Order retro­
actively. We believe, however, that it is questionable whether caber bad 
subject matter jurisdiction to decide tbe federal antitrust question of state- 
action immunity that is now before os. We need not decide this jurisdic­
tional question because tbe lack of identity between the issue decided in 
tbe 1992 Order and tbe issue of state-action immunity deprive* tbe 1992 
O der of any preclusive effect in this federal auum t action.

"PGE’s reliance on California Aviation, he. v. City o f Soma Monica. 
906 F.2d 905 (9th Cir. 1986). and (be cases on which it relies, for tbe 
proposition that Midcal can be satisfied retroactively is misplaced. In 
California Aviation, the later statute “articulated] and affirm[ed] a pre­
existing state policy of allowing [particular anticompetitive conduct].” Id. 
at 909 (emphasis added), b  contrast, there was no pre-existing state policy 
IQdim im c HI the Portland marto fortheOPUTin wAhIm*
or affirm in its 1992 Order.
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has been raised for the first time on appeal under certain nar­
row circumstances,” including “when the issue is purely one 
of law." Parks Sch. o f Business v. Symington, 51 R3d 1480, 
1488 (9th Cir. 1995). Because the foreseeability issue raised 
by PGE and the OPUC is a pure issue of law, and because 
consideration of it will not prejudice Columbia Steel, see 
Aronson v. Resoteion Trust Corp., 38 F3d 1110, 1114 (9tfa 
Cir. 1994), we exercise our discretion to consider i t

In our original opinion, \ve agreed with PGE We held that 
“[u]ndcr [Nugget and Medic Air Corp. v. Air Ambulance 
Auth., 843 F.2d 1187 (9th Cir. 1988)], private conduct is 
immunized if ii is e foreseeable result of stats agency actios 
and if circu^anees justify an inference that the agency 
intended to authorize the conduct" Columbia Steel Casting 
Co. v. Portland General Elec. Co., 60 FJd 1390, 1396 (9th 
Cir. 1995), herewith withdrawn. Although we said that "the 
1972 Order is not particularly clear regarding the [OIPUC’s 
intention to permit a permanent division of the Portland mar­
ket as opposed to a one-time exchange of facilities and cus­
tomer accounts,” id. at 1396, we nonetheless “concludefd] 
that the elimination of competition between PGE and PP&L 
was a natural and foreseeable result of the 1972 Order,” id. at 
1399, “justifyfing] the inference that it was intended by the 
[OPUC].” Id. Accordingly, we held that PGE’s conduct 
enjoyed state-action immunity from Sherman Act liability.

r7] We are persuaded by Columbia Steel’s petition for 
rehearing and an amicus curiae brief filed by the Antitrust 
Division of tbe Department of Justice that we erred in allow­
ing a foreseeability test to be substituted for tbe clear articuli- 
tion test of Midcal. In doing so, we misconstrued Medic Air 
and Nugget. In Medic Air, we used MidcaTs dear articulation 
test, not a foreseeability test, in deciding that state-action 
immunity shielded a monopoly granted to Air Ambulance 
Authority in the market of dispatching air ambulances in 
Washoe County, Nevada. 843 F.2d at 1189. We did use a 
foreseeability test in Medic Air, but only in deciding the reach



of the antitrust immunity that protected Air Ambulance 
Authority’s monopoly in the dispatching market Specifically, 
we held that Air Ambulance Authority was not shielded from 
antitrust liability in using its immunized monopoly power to 
gain a competitive advance in a different market, the market 
for air ambulance services. Id  We reasoned that Air Ambu­
lance Authority’s antitrust immunity in the dispatching mar­
ket did not extend to the ambulance service market because 
anticompetitive conduct in the service market was “not a 
‘necessary or reasonable consequence’ of the decision to 
establish an exclusive dispatcher.” Id  (citation omitted). As 
we explained, “[t]he state and its agencies have not granted 
Air Ambulance an exclusive [ambulance service] franchise. 
That they might have done so is irrelevant The state must act 
if immunity is to ex ist. . .  The Protocols (governing dispatch­
ing procedures] did not interfere with existing competition. 
The District Board did not seek to displace competition or 
limit entry into the ambulance market The District Board did 
not even consider the dispatch program’s effect upon 
competition.” Id

The anticompetitive conduct at issue in Nugget was also 
expressly authorized by state action independently of any 
foreseeability inquiry. A California statute authorized the Cal­
ifornia Public Utility Commission to “ ‘specify the prices, 
terms, and conditions’ for the sale of power by a private 
power producer like Nugget to a utility.” 981 F.2d at 434 
(quoting statute). In exercising that statutory authority, the 
California PUC clearly expressed an intention to regulate such 
sales in detail. Tbe California PUC’s implementing Guide­
lines provided that private power producers would “generally 
bear the risk of failing to develop their power facility before 
tbe five year deadline and that only rarely will permitting 
delays qualify as force majeur events.” Id  The Guidelines 
specified that a utility was 44 ‘expected]. . .  [to] negotiate 
[force majeur claims] only in instances where it is convinced 
that a settlement, versus adjudication, is in tbe ratepayers’ 
best interest’ ” Id  (quoting Guidelines). We held in Nugget

 C o l u m b ia  S teel v . Po r t l a n d  G enexal Electw c  16291



16297, C olumbia S teel  v . P ortland  G eneral  Electric

that state-action immunity extended to the anticompetitive 
effects of a utility’s rejection of a private power supplier’s 
force majeur claim for an extension of the contract period 
because the anticompetitive effects were a foreseeable result 
of the California PUC’s implementing Guidelines. Id.

[8] Our rejection of PGE’s argument that it is entitled to 
state-action immunity because the division of the Portland 
market was a foreseeable result of the 1972 Order is consis­
tent with Town o f HaJlie v. City o f Eau Claire, 471 U.S. 34 
(1985), upon which we relied in Nugget. The issue in Town 
o f Hallie was whether the city’s anticompetitive activities 
were protected by state-action immunity “when the activities 
are authorized, but not compelled, by the Stase.” Id  at 36 
(emphasis added). The Supreme Court held that the chal­
lenged action of the city was protected by the state-action 
immunity doctrine because the city’s conduct was “a foresee­
able result of empowering the City to refuse to serve unan­
nexed areas.” Id  at 42. However, the Court held that this 
result was foreseeable because the state expressly authorized 
die city’s anticompetitive behavior. See id  In contrast, the 
OPUC did not expressly authorize PGE to maintain an exclu­
sive service territory; it merely approved the exchange of 
property and customers.

[9] In sum, neither Medic Air nor Nugget applies a fore­
seeability test as a substitute for the threshold Midcal clear 
articulation test. As the Antitrust Division puts it. “express 
authorization [is] the necessary predicate for the Supreme 
Court’s foreseeability test” Brief of Amkms Curiae United 
States, at 9. PGE cites no case to the contrary and we know 
of none.

in. PGE’s Other Defenses

[10] In tbe absence of state-action immunity, an agreement 
between PGE and PP&L to divide the Portland market for 
electricity constitutes a per se violation of § 1 of the Sherman
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Act. See, e.g.. Palmer v. BRG o f Georgia, Inc.. 498 U.S. 46, 
49-50 (1990) (agreement among competitors to allocate terri­
tories to diminish competition is a per se § 1 violation). There 
is no genuine issue of material fact regarding the existence of 
such an agreement that would prevent the entry of summary 
judgment against PGE on liability. See Abdui-Jabbar v. Gen­
eral Motors Corp., 85 F.3d 407, 410 (9th Cir. 1996). We 
therefore .\ddress PGE’s affirmative defenses other than state- 
action immunity. Although the district court found only one 
of these defenses worthy of discussion, we discuss each of 
them in turn.

A. Statute o f Limitations

PGE argues that Columbia Steel’s antitrust action, which 
was filed on June 19,1990, is time-barred because it was filed 
four years after any overt act in furtherance of PGE and 
PP&L’s agreement to divide the Portland market See 15 
U.S.C. § 15(b) (establishing 4-year limitations period for 
Sherman Act violations); Pace Indus., Inc. v. Three Phoenix 
Co., 813 F.2d 234,237 (9th Cir. 1987) (“even when a plaintiff 
alleges a continuing violation, an overt act by the defendant 
is required to restart the statute of limitations and the statute 
tuns from the last overt act”)- PGE argues that the acts relied 
upon by the district court in finding Columbia Steel’s antitrust 
claims timely were insufficient to restart the running of the 
statute because they were merely "reaffirmations” of the orig­
inal 1972 Agreement to divide the Portland market See id. at 
238.

On May 30,1990, Columbia Steel wrote to PGE and stated 
that it would terminate its contract with PGE and take power 
from PP&L as of July 1, 1990, if PGE would agree to wheel 
power for PP&L so it could serve Columbia Steel’s casting 
plant PGE said no, declaring in a letter dated May 30, 1990, 
that "(Columbia Steel] is within PGE’s exclusive territory. If 
it desires to purchase electricity, it must do so from PGE.” 
The district court held that PGE’s refusal to wheel PP&L’s
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electricity to Columbia, Steel’s casting plant was an overt act 
that restarted the statute of limitations.

We agree with the district court PGE’s refusal was not a 
mere reaffirmation of PGE and PP&L’s 1972 Agreement to 
stop competing in the Portland market because the 1972 
Agree meet was not a permanent and final decision that con­
trolled die later act See Hennegan v. Pacifico Creative Serv., 
Inc.. 787 F.2d 1299. 1300-01 (9th Cir.) (limitations period 
restarted each time tour guides shepherded tourists away from 
plaintiffs souvenir shop in furtherance of antitrust conspiracy 
between tour operator, and other vendors) (quoting and dis­
tinguishing In re Multidistrict Vehicle Air Pollution, 591 F.2d 
68. 72 (9th Cir.), cert, denied. 444 U.S. 900 (1979). in which 
later acts were mere affirmations of earlier “ ‘irrevocable, 
immutable, permanent and final’ decisions” (hat “completely 
and permanendy excluded [plaintiff] from the market”), cert, 
denied, 479 U.S. 886 (1986).1* Hennegan also distinguishes 
David Orgell. Inc. v. Geary's Stores. Inc., 640 F.2d 936 (9th 
Cir.), cert, denied, 454 U S. 816 (1981), the only Ninth Cir­
cuit case other than Multidistrict Air Pollution that is cited by 
PGE on the statute of limitations issue, on the same ground. 
Hennegan, 787 F.2d at 1301-02.

B. Justification defenses

PGE asserts that the 1972 Order required it to stop compet­
ing with PP&L in the city of Portland, and that “had PGE 
failed to conform to the commands of the OPUC . . .  it could 
have subjected itself to treble damages for violation of Ore­
gon utility law.” Opening Brief of Appellant Portland Gen.

**Cohunbia Sled also argues that (he refusal in 1987 of PGE’s cocon- 
spintor PP&L to service tbe sted casting plait over tbe objection of PGE 
wm aho an oven act that restarted the statute of limitations. We need Dot 
consider toe significance of the events in 1987 to the statute of limitations 
question because we hold that the sat&wry period was restarted in 1990. 
The 1967 events are, however, relevant to Columbia Sled’s cross-appeal 
regarding damages, which we address in Pan V. infra.
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Elec. Co., at 29. PGE argues that as a result it is entitled to 
raise a regulatory justification defense, see Phone tele, Inc. v. 
American Tel. &. Tel. Co., 664 F.2d 716, 737-38 (9th Cir. 
1981) (no antitrust liability when defendant reasonably con­
cludes that its actions are necessitated by concrete factual 
imperatives recognized as legitimate by the regulatory author­
ity), cert, denied, 459 U.S. 1145 (1983), and a business justifi­
cation defense, see, e.g.. City o f Anaheim y. Southern CaL 
Edison, 955 F.2d 1373, 1381 (9th Cir. 1992) (utility not liable 
for using high-powered transmission line to tbe exclusion of 
competitors in order to keep rates low).

[11] These justification defenses are not available to PGE. 
When it stopped competing with PP&L in Portland after the 
1972 Order issued, it was under no compulsion to do so 
because the 1972 Order did not approve the allocation of 
exclusive service territories. Had the 1972 Order done so, a 
justification defense would arguably have been available to 
PGE because the Oregon statutes provide that only the utility 
that has been allocated a territory may serve that territory. See 
Or. Rev. StaL § 758. 450(2’ “Except [under circumstances 
not relevant here], no other person shall offer, construct cc 
extend utility service in or into an allocated territory.”). In 
light of this provision, it is significant that in approving an 
exchange of facilities, the 1972 Order used permissive 
language. See 1972 Order at 8-9 ("ORDERED that [PP&L] 
may transfer to [PGE] all electric distribution plant. . .  that 
[PGE] may transfer to [PP&L] all electric distribution plant 
. . .  that the manner and method for accomplishing the transfer 
and exchange of property . . .  and the terms and conditions 
governing this transfer, shall be as provided by [tbe 1972 
Agreementn (emphasis added). Because the language of the 
1972 Order was permissive, it did not require PGE and PP&L 
to perform the 1972 Agreement and did not prevent them 
from rescinding it before tbe property was exchanged. Given 
the statutory prohibition against serving a territory allocated 
to another utility, see Or. Rev. Stat. § 758,450(2), the permis­
sive language in the 1972 Order would have been hicoogru-

»
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ous if the 1972 Order had approved an allocation of exclusive 
service territories.

C. The Noerr-Pennington Doctrine

[12] PGE argues that it is entitled to antitrust immunity 
under the Noerr-Pennington doctrine. Eastern RJR. Presidents 
Conference v. Noerr Motor Freight. Inc.. 365 U.S. 127, 136 
(1961) (the Sherman Act does not prohibit competitors from 
“associating together in an attempt to persuade the legislature 
or the executive to take particular action with respect to a law 
that would produce a restraint or a monopoly”); United Mine 
Workers o f America v. Pennington, 381 U.S. 657,670 (1965). 
The Noerr-Pennington doctrine, which is rooted in the First 
Amendment protection of political activity, see Continental 
Ore Co. v. Union Carbide & Carbon Corp.. 370 U.S. 690, 
707 (1962), does not apply here. Applying to an administra­
tive agency for approval of an anticompetitive contract is not 
lobbying activity within the meaning of the Noerr-Pennington 
doctrine. £i any case, PGE is not being held liable for Filing 
the application that resulted in the 1972 Order. PGE is being 
held liable for agreeing with PP&L to replace competition 
with area monopolies in the Portland market

D. The Filed Rate Doctrine

PGE argues that the filed rate doctrine bars Columbia Steel 
from recovering damages even if PGE did violate the Sher­
man Act The filed rate doctrine generally forbids the recov­
ery of treble damages under the Sherman Act based on the 
payment of rates that are established by regulated tariffs, even 
if the defendants engaged in illegal price-fixing. See, e.g., 
Keogh v. Chicago & Northwestern Ry., 260 U.S. 156, 162 
(1922). According to PGE, the filed rate doctrine applies in 
this case as follows; (1) Because PGE could charge only tbe 
rates approved by the OPUC, it could not charge the same rate 
offered by PP&L to Columbia Steel; (2) PGE could not 
“transfer” its customer Columbia Steel to PP&L without



OPUC approval; (3) thus, the district court could not award 
damages based on the difference between the rate charged by 
PGE and the “rate that might have been approved absent the 
conduct at issue ” Opening Brief of Appellant Portland Gen­
eral Electric Co. at 32.

(13) We reject PGE’s reasoning. The conduct challenged in 
this case is not PGE’s refusal to sell electricity to Columbia 
Steel at a lower rate. Rather, the challenged conduct is the 
non-competition agreement that prevented Columbia Steel 
from buying electricity at PP&L’s lower rates. The filed rate 
doctrine is inapplicable. To hold that it is applicable would be 
to “allow a blockrde of a competitor to escape scrutiny. This 
would overextend Keogh's reach and could produce a rule 
that one who pays for services governed by [a regulatory 
body’s] tariffs is foreclosed from asserting that antitrust viola­
tions prevented use of a less expensive, equivalent service.” 
In re Lower Lake Erie Iron Ore Antitrust Litig., 998 F.2d 
1144, 1159 (3d Cir. 1993).

IV. Damages

PGE argues that Columbia Steel suffered no damages at 
any time because (1) at all relevant times, Columbia Steel was 
obligated on its requirements contract with PGE to purchase 
electricity from PGE, and (2) PGE could not transfer Colum­
bia Steel as a customer to PP&L without prior OPUC 
approval. Tliese arguments are to no avail First, Columbia 
Steel’s requirements contract with PGE did not bar it from 
suing PGE under die Sherman Act for agreeing with PP&L to 
stop competing in the Portland market. See. e.g. Perma Life 
Mufflers v. International Pans Corp., 392 U.S. 134, 139-40 
(1968) (franchise agreement does not defeat franchisee’s 
standing to bring antitrust suit against franchisor); Hanover 
Shoe. Inc. v. United Shoe Machinery Corp.. 377 F.2d 776, 
781 (3d Cir. 1967) (“captive customer” hiving valid lease 
agreement with defendant for use of certain equipment could 
nonetheless sue for antitrust violation based on defendant’s
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refusal to sell the equipment), o ffd  on other grounds, 392 
U.S. 481 (1968).

As for PGE’s second argument, the only authority it cites 
is an unexplained statement by the district court that “PGE 
must receive prior approval from the OPUC before it can 
transfer a customer to another provider c i  electric service j ."  
Unpublished Opinion, filed Feb. 5,1993, at 8. Not only is this 
statement unexplained,0 the district court cited no statute, reg­
ulation, or any other authority to support i t  Nor does PGE 
offer any. In the absence of any analysis or authority for 
PGE’s argument that OPUC approval was necessary for 
Columbia Steel to become a customer of PP&L, we cannot 
hold that it has any merit

V. Columbia Steel’s Cross-Appeal on Damages

Columbia Steel argued to the district court and now argues 
on its cross-appeal, that it was entitled to damages beginning 
with PP&L’s refusal in 1987 to sell Columbia Steel power at 
its lower rates. The district court rejected this argument stat­
ing that “Columbia Steel cannot recover damages from PGE 
for actions taken or not taken by PP&L. Even where officials 
of PP&L contacted officials of PGE and discussed the request 
for service, the refusal of service was an act by PP&L and not 
an act by PGE.” Unpublished Opinion, filed Feb. 5, 1993, at 
24. The district court therefore limited recovery of damages 
to the period from July 1990, when Columbia Steel entered 
into a contract with PP&L and was thus “willing and able to 
actually purchase power at a lower rate from PP&L,” and July 
1991, when PGE began wheeling PP&L’s power to Columbia 
Steel over PGE’s transmission lines. Id. at 25.

We agree with Columbia Steel that the district court erred

’"Specifically, the district cowt docs not explain how this rtaacrorM 
squares with its analysts leading to its rejection of PGE’s state-action 
immunity defense.
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in not awarding damages beginning in 1987. The district court 
mistakenly held that PGE could not be liable for PP&L’s 
refusal to sell power to Columbia Steel in 1987. PP&L was 
a coconspirator in 1987, and PGE is liable for the acts of 
PP&L in furtherance of their conspiracy not to compete in 
Portland. .See Beltz Travel Serv., Inc. v. International Air 
Transport Ass'n, 620 F.2d 1360, 1367 (9th Cir. 1980) (“If 
[plaintiff] can establish the existence of a conspiracy in viola­
tion of the antitrust laws and that [defendants) were a part of 
such a conspiracy, [defendants] will be liable for the acts of 
all members of the conspiracy in furtherance of the conspir­
acy, regardless of the nature of [defendants’] own actions.").

VI. Conclusion

The partial summary judgment holding PGE liable to 
Columbia Steel under § 1 of the Sherman Act is 
AFFIRMED. The partial summary judgment awarding 
Columbia Steel $508,425 in treble damages is VACATED 
and the case is remanded to the district court for a rede termi­
nation of Columbia Steel’s damages in accordance with this 
opinion. Columbia Steel’s motion for attorney’s fees on 
appeal pursuant to 15 U.S.C. § 15 is GRANTED. The amount 
of the fees shall be determined by the district court
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Pursuant to AS 42.05.311 and 42.05.321, 3 AAC 48.820 (34) and Rule 77(c) of 

the Alaska Rules of Civil Procedure, Chugach Electric Association, Inc. ("Chugach") 

hereby moves the Alaska Public Utilities Commission ("Commission") for an Order:

1. Declaring that Alaska state law does not clearly articulate and affirmatively 

express the state's intent to permit the Municipality of Anchorage dJb/a Municipal Light 

& Power ("ML&P") to monopolize the sales of electric power for customers served by its 

transmission and distribution facilities;

2. Compelling ML&P immediately to commence system access services to 

deliver electric power supplied by Chugach for customers requesting such service on an 

interim basis at an interim rate such as that attached as Exhibit A to the Memorandum 

accompanying this Motion; and

3. Compelling ML&P immediately to submit a tariff with the Commission 

setting forth the terms and conditions for system access services over its transmission and 

distribution system.

In support of its motion, Chugach files its Memorandum In Support of Motion For 

Declaratory Judgment.
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II

II

PAGE 2 - MOTION OF CHUGACH ELECTRIC ASSOCIATION, INC. FOR
DECLARATORY JUDGMENT



DATED this 10th day of November, 1997, at Anchorage, Alaska.

Respectfully, submitted,

CHUGACH ELECfRIC ASSOCIATION, INC.

Donald W. Edwards, General Counsel 
Telephone: (907) 762-4790 
Facsimile: (907) 762-4688

Michael C. Dotten 
Eric R. Todderud
Heller, Ehrman, White & McAuliffe 
200 S.W. Market Street, Suite 1750 
Portland, OR 97201-5718 
Telephone: (503) 227-7400 
Facsimile: (503) 241-0950

Attorneys for Respondent/Cross-Complainant- 
Chugach Electric Association, Inc.
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I. INTRODUCTION, SUMMARY, BACKGROUND

A. Introduction & Summary

Chugach Electric Association, Inc. ("Chugach") has asked its neighboring utility, 

Anchorage Municipal Light & Power ("ML&P"), to deliver over ML&P's transmission 

and distribution system certain electric power that several current ML&P customers have 

asked Chugach to sell them. Chugach has asked tbe Commission to issue a declaratory 

order because the essential issues in this case can be decided as a matter of law. The key, 

undisputed facts are theje:

* The customers are willing to pay, and Chugach proposes to charge, Chugach’s 

existing Commission-approved tariff rates for the classes of service involved. No 

unauthorized rate, much less "cut-throat" pricing, is involved.

* Chugach las offered to pay ML&P, beginning immediately, a reasonable interim 

charge for use of ML&P's transmission and distribution facilities and for the delivery, 

metering, and related services that Chugach and the affected consumers have asfcsd ML&P 

to provide. No one proposes that ML&P should be "cut cut" of fair cost reimbursement 

or a fair return on its investment in transmission and distribution facilities.

* Chugach recognizes tbe Commission has the authority and ability to determine the 

lawful level of the access services charge that Chugach should pay ML&P, and Chugach 

has offered to pay ML&P tbe Commission-determined charge retroactive to the date of first 

delivery. No one proposes an "end run" around Commission rate regulation.
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Nonetheless, ML&P has refused to deliver Chugach’s electricity to the customers 

who have asked to buy it. Interestingly, ML&P has not alleged in its complaint that the 

form of competition that Chugach wishes to provide to consumers would be harmful to 

consumers. Presumably even under ML&P’s view the Commission could provide for 

competition if it finds tint the public interest would not be hampered by such competition.

Instead of arguing the merits of competition, ML&P insists that only ML&P (the 

"incumbent" utility) is legally entitled to sell power to customers who receive distribution 

and power delivery services from ML&P -  a proposition Chugach believes is flatly 

incorrect, as a matter of Federal and State law. ML&P has complained to the 

Commission; Chugach has answered and filed a cross-complaint and now seeks a 

declaratory order from the Commission to permit customer choice to begin in tbe modest 

way that Chugach has proposed.

The Commission now has its first Railbelt electric "retail competition" case 

squarely presented to it.1 At the outset, and to avoid any initial misstep, Chugach

’Chugach recognizes that the Railbelt is unique in Alaska and that tbe Commission is 
concerned that any precedent stemming from this proceeding not lead to unbridled 
competition in the Bush that coukl impair the economic viability of Bush utilities or cause 
economic risk or injury to their consumers. As discussed later in this memorandum, the 
Commission has ample authority to prevent any such uncontrolled economic injury in the 
Bush through exercise of the Commission's authority under: 1) AS 42.05.221(d) to 
condition certificates of public convenience and necessity to prevetf competition that would 
result in duplication of facilities and 2) the Commission's ratemaking authority to condition 
access to Bush (and Railbelt) distribution systems by requiring payments that will prevent 
such injury. The appropriate place to investigate the question of whether and bow to 
permit competition in the Bush may be in tbe regulation docket recently opened by the 
Commission. As described below, an answer to Chugach’s right and legal obligation to 
compete cannot await resolution of those broader questions.
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respectfully asks that the Commission note the threshold issue: this case presents a 

question of law. The Commission has ample authority to address questions of law through 

Declaratory Judgment. 3 AAC 48.820(34) and Rule 77(c), Alaska Rules of Civil 

Procedure. The Commission should understand the legal question presented, address it, 

and recognize that the Commission's answer to the question will either end this legal 

dispute quickly (as Chugach hopes) or complicate it greatly.

By clearly and decisively acting on this most fundamental issue of law tbe 

Commission with one decision can save Railbelt electric ratepayers the weighty 

expenditures which will otherwise be made to fight in multiple foiums tr protect service 

territory monopolies wb'^h, as a matter of law, do not exist. By acting now on this 

fundamental issue the Commission has an opportunity to do the tremendous public service 

of shifting the considerable capabilities and efforts of the interested parties from preventing 

and delaying competition to implementing it.

ML&P has the burden of demonstrating that its proposal to restrict competition for 

sales of electric power is consistent with mtitrust law for the reasons expressed in the 

Argument portion of this memorandum. To meet this burden, ML&P may not merely 

infer that the Legislature intended to eliminate competition (a proposition that is contrary 

to the statutes themselves and Alaska Supreme Court and Commission precedent). To 

meet its burden, ML&P must point to statutory provisions that constitute a clearly 

articulated and affirmatively expressed jmtc.DQljicy..tQ.cliininate competition in electric 

power sales in Alaska.
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B. Background: The Place Of Competition

1. The I-epal Starting Point: Federal Antitrust Law 

"Open access distribution and retail competition can't happen yet," asserts ML&P, 

the incumbent utility in this case. "The Commission hasn't authori ed it. The Legislature 

hasn't legislated it. ML&P h?sn't filed an open access tariff." (We’ve taken the liberty 

of paraphrasing ML&P’s argument.)

As a matter of law, ML&P is simply wrong. ML&P mistakes the legal starting 

point. Through the Federal antitrust laws, Congress long ago mandated competition. In 

particular, under Federal antitrust law, attempts to enforce exclusive sales territories are 

illegal per se throughout the American economy, at least in the absence of a valid legai 

defense.

The Federal antitrust laws do apply to electric utilities in Alaska (despite ML&P's 

denials). Competition is therefore the starting point; the legal status quo. Neither 

Commission action nor legislative action -  much less action by ML&P -  is needed in 

order to "allow" competition to begin; competition is already mandated unless legislative 

action, or authorized Commission action, is taken to stop it.

2. Tte "State Action Immunity" Defense; What It Takes 

The reason exclusive sales territories for electric utilities remain lawful in some 

other States, despite Federal antitrust laws, is that tbe Legislatures in those States have 

enacted statutes that "clearly articulate and affirmatively express’ a State legislative policy 

in favor of such exclusive territories and against competition in retail sales of electric
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power generally. Legally, State statutes of this specific type reflect a sovereign policy 

choice that Federal law respects. The courts treat such statutes as providing a "State action 

immunity" defense to an electric utility that might otherwise be charged with violating 

Federal antitrust laws by attempting to monopolize the sale of power within the territory 

where that utility owns distribution lines, meters, and other delivery facilities.

Tbe Alaska Legislature is free to enact such a statute, i.e., to "clearly articulate and 

affirmatively express" a State legislative policy in favor of exclusive territories for the sale 

of electric power at retail and against retail competition generally. But the Legislature 

never has.

The Legislature has authorized the Commission to limit some forms of retail 

electric competition on tbe basis of particular specified findings. This is not a general 

Legislative policy against competition; far from it. And legally, no Legislative policy 

against competition can properly be inferred from other portions of the Commission's 

governing statutes, such as the statutory provisions that govern tariffs or certificates of 

public convenience and necessity. None of these latter provisions mentions competition, 

much less expresses a Legislative policy against it; none mentions exclusive sales 

territories, much less expresses any Legislative policy in favor of such monopolies.

3. Farfiia! D >ff»renra Between The Bnxh And The RaiThrff Rftgih
In Different Legal Outcomes

One reason for the natural development of traditional, vertically integrated

monopoly ntilhict is important, and may continue to apply in those parts of Alaska (unlike

the Railbelt) where individual electric utilities remain electrically isolated and without
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interconnection to other power systems. When electric power is first generated in any 

previously unelectrified and electrically isolated (or "islanded") location, it is customary 

and logical for a single entity to build, obtain, and/or install all the necessary facilities: 

the electric distribution system; the initial generating units to provide power to consumers 

over that system; and the transmission to bring power from the generators to the 

distribution system. This is how electric power was originally brought to most U.S. 

communities, includirg in Alaska.

For historical and technological reasons, all electric utilities were once considered 

"natural monopolies" ill-suited to any form of competition. In many Alaska Bush 

communities, where electric utilities remain electrically isolated and are interconnected 

poorly or not at all with other systems, electric utilities may remain natural monopolies ill- 

suited to any form of competition. Tbe Commission might reasonably conclude that 

competition among utilities or other regulated power suppliers in electrically isolated 

localities would result in an undesirable duplication of facilities, and/or be contrary to the 

public interest for this or other reasons. If so, the Commission has ample power under 

existing Alaska statutes to prevent competition in such localities through exercise of its 

authority to limit duplication of distribution facilities (AS 42.05.221(d)) or by limitations 

placed on distribution access through tariffs adopted by the Commission in exercising its 

ratemaking authority. But those are matters for the Commission’s rulemaking proceeding.

The Railbelt is not tbe Bush. Railbelt utilities arc large, electrically interconnected, 

and just as well suited to competition as electric utilities elsewhere in the United States.
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Since the sale of electric power as a commodity can now be "unbundled" from the service 

of delivering that commodity, competition in sales of electric power at the retail level has 

become every bit as feasible as traditional and by now familiar competition in sales of 

electric power at the wholesale, economy, and bulk power levels. This is true throughout 

most of the United States, and is true in the Railbelt.

Non-discriminatory open access over an "incumbent" utility's distribution system, 

in return for payment of a tariff charge for access services, is conceptually no different 

from non-discriminatory open access over any utility's transmission system in return for 

payment of a tariff charge for wheeling. Open transmission access is a fact everywhere. 

In Alaska, open distribution system access simply hadn't arrived -  until now.

Electrically, the Railbelt resembles the majority of the United States in all respects 

relevant to retail competition. Tbe distribution system is fully built. The transmission 

system is generally adequate. Existing generating capacity is more than sufficient to meet 

the total load on the interconnected system. There are no technological obstacles to 

competition.

Tuus, in the Railbelt, the sale of electric power as a commodity can readily be 

"unbundled" from the provision of access services. This is similar to the sale of other 

commodities, such as oil or gas, bulk goods, or consumer goods, which are sold 

competitively and delivered by separate pipeline, rail, air, shipping, or trucking 

companies. Even when the delivery facilities remain a regulated "natural monopoly" 

because their duplication would be wasteful -  as for an oil pipeline -  there is no reason
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those delivery facilities cannot be made available on an open access basis to competing 

sellers of the commodity being delivered.

In the Railbelt, if transmission and distribution are provided on a non- 

discriminatory, open-access basis, competition need not produce any duplication of 

facilities -  distribution, transmission, or generation. In fact, it is worth noting that 

traditional utility regulation has not prevented an excess of generation in tbe Railbelt. 

Thus, the notion that competition might produce duplication of generation facilities in the 

Railbelt is particularly untenable. And, as already noted, the sale of power on a 

competitive basis using already installed transmission and distribution facilities will not 

produce duplication of these types of facilities either.

4. Technology Created. Then Undermined. Natural Monopolies

As electric utilities were formed in this country, including in Alaska, the relatively 

primitive technology available at the time for matching the output of generators to the 

actual loads of consumers also required that utilities be vertically integrated. That is, the 

utility that provided the delivery service also needed to control the distribution and 

transmission facilities and control the output of the generators that produced the electricity 

ultimately sold and delivered to tbe customer.

The control technology then available to coordinate generation, transmission and 

distribution was very limited -  for too limited to allow an “incumbent" utility to undertake 

delivery of electricity sold by another supplier to consumers on the "incumbent's" 

distribution system.
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In many states, the statutory law reflected the physical reality that electric sales and 

service must be vertically integrated and provided on a "bundled" basis. The notion that 

electric power generation, sales, and service were all one "natural monopoly" evolved. 

In some states, "exclusive service territories’ were established either by the Legislature or 

by state regulatory commissions.

Some States (especially those that were electrified later in the century), including 

Alaska, took a different approach. Those States passed statutes that permitted competition 

for end-user load, except to the extent that such service would result in potentially 

inefficient, harmful, or dangerous duplication of facilities. Once a utility had received a 

certificate of public convenience and necessity, it would be permitted to provide electric 

power sales and service, including competitive electric power sales and service, unless the 

state's public utilities commission ordered otherwise.

Now, even the "exclusive service territory" States are rethinking the logic of 

vertically integrated electric monopolies. Huge advances in electric control technology 

now permit electric power to be "unbundled" into the component parts of generation, 

transmission, and distribution/delivery service in much the same way as local and long 

distance telephone service have been unbundled. (To repeat another example with which 

this Commission is very familiar: the sale of crude oil, and more recently of natural gas, 

is "unbundled" from tbe regulated pipeline service of delivering these commodities.)

In addition, the advent of non-utility power marketers (and even non-utility 

generators) has created competition in the sale of power and demonstrated the feasibility

r
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of integrating power from third party sources to provide power to distribution customers. 

The physical rationale for vertically integrated monopolies (lack of interconnection and 

limited control technology) is evaporating at the same time that the potential benefits of 

competition are becoming more evident to all consumers.

5. Competition Does Not Eliminate Regulation

The rationale for regulated natural monopolies was to protect the consumer from 

monopoly abuses through regulatory supervision, while at the same time providing lower 

rates that would result from tbe economies of scale presumed to come from vertical 

integration. The new control technologies that permit unbundling of the component parts 

of electric service can now produce the best of both worlds for the consumer: competitive 

prices for power sold as a competitive commodity, and continued rate regulation over 

transmission and distribution.

Chugach proposes not to eliminate regulation in favor of unbridled competition, but 

instead to give consumers the benefits of competition for the °ale of electricity as a 

commodity, subject to continued regulation by the APUC of retail rates, access charges, 

construction of facilities, and the scope of distribution and transmission monopolies. Tbe 

proposal requires no change in Alaska law.

The Commission can prevent duplication of facilities that it finds harmful to the 

public interest under AS 42.05.221(d). The Commission las full authority over the rates 

that a utility may charge those for whom it is providing transmission and distribution 

service. AS 42.05.361. It can prevent undue impact to utilities, including prevention of
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"stranded" asset costs, by adjusting tbe rates for transmission and distribution service so 

that the rates are just and reasonable (AS 42.05.381) and adequate to prevent harm to the 

"incumbent" utility.

6. The Competition Rulemaking Docket .vs. This Case 

The Commission’s recently-initiated rulemaking proceeding may provide a forum 

for considering the needs of, and perhaps protecting, Bush utilities in the face of growing 

competition in the electric power sector. Chugach expresses no opinion on that point, 

other than to repeat that the Commission has the power to so protect Bush utilities if it 

determines that such protection is necessary in the public interest. AS 42.05.221(d), 

AS 42.05.361 and AS 42.05.381.

Chugach's and ML&P's specific disagreement must be addressed in this 

proceeding, however, and promptly. First, the public is presently being deprived of 

electricity purchases at a lower rate. So an expeditious determination by the Commission 

would serve the public interest. Furthermore, if Chugach is correct, the Commission 

cannot lawfully prevent the competition Chugach proposes, although the Commission 

certainly can regulate (1) what Chugach charges for electricity sold to consumers, and (2) 

the charge ML&P imposes tor distribution and delivery services.

Actual consumers have asked Chugach to sell them electricity, and Chugach has 

asked ML&P to deliver that electricity for a fee. ML&P has refused. Chugach and 

ML&P each base their position on a legal argument. Federal antitrust law governs,
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including in the application of State statutes to this case, and Federal antitrust law 

determines whether Chugach's position or ML&P's is correct.

The Commission's applicable statutes compel such a decision, too. ML&P has 

filed a complaint against Chugach that necessarily begins a docket to resolve the dispute 

at the Commission, and that complaint compels an answer. Chugach has answered, and 

Chugach has cross-complained against ML&P. Chugach therefore requests that die 

Commission proceed expeditiously and rule promptly in this case, as applicable statutes 

require. AS 42.05.141(2) (setting deadlines to answer complaints, and requiring 

complaints to be set for bearing "at the earliest convenience of the Commission"). Because 

there are no genuine issues of material disputed fact, this case-and certainly this first 

phase-may be decided by the Commission by Declaratory Judgment.

7. Significance Of The Chugach-ML&P Boundary Settlement

ML&P can be expected to make much of the Commission having resolved a long­

standing boundary dispute between Chugach and ML&P by approving an agreed territorial 

division of service areas between Chugach and ML&P under AS 42.05.221(d). That 

MLotP contention is a complete red herring. First, in determining that Chugach and 

ML&P should reallocate distribution facilities and customers, and thereafter not construct 

duplicate distribution facilities, the Commission did not rule that Chugach and ML&P 

should thereafter never compete in sales of electricity as a commodity. This is especially 

true when, as here, the seller proposes no duplication of delivery facilities but instead
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