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Who R e a l l y  P a y s  t h e  T a x ?
O n e  o f  t h e  f e w  a c c e p t a b l y  g e n e r a l  " l a w s "  o f  e c o n o m i c s  c a n  be 
s t a t e d  as fol l o w s .  T a x e s  l e v i e d  o n  e c o n o m i c  a g e n t s  a r e  b o r n e  by 
t h o s e  a g e n t s  o n l y  if t h e y  c a n n o t  s h i f t  t h e  b u r d e n  o n t o  o t h e r  
a g e n t s  v i a  c h a n g e s  in p r i c e s .  S a i d  a n o t h e r  way, t a x e s  l e v i e d  on 
o n e  s i d e  o f  a m a r k e t  a r e  b o r n e  b y  t h e  p a r t c i p a n t s  o n  b o t h  s i d e s  
o f  t h a t  m a r k e t  in r o u g h  p r o p o r t i o n  to t h e  m a r k e t  p o w e r  e a c h  
p o s s e s s e s .  S a i d  y e t  a n o t h e r  way, t h e  r e a l  b u r d e n  o f  a t a x  f a l l s  
o n  t h e  i n f l e x i b l e ,  n o t  n e c e s s a r i l y  on s h e  w h o  p a y s  t h e  

c o l l e c t o r .

P r i c e s  p a i d  to d o m e s t i c  p r o c e s s o r s  for f r o z e n  a n d  f r e s h  B r i s t o l  
B a y  s o c k e y e  s a l m o n  a r e  l a r g e l y  set b y  J a p a n e s e  b u y e r s  in 
r e s p o n s e  to c u r r e n t  a n d  e x p e c t e d  f u t u r e  p r i c e s  o n  t h e  J a p a n e s e  
w h o l e s a l e  m a r k e t .  A  f l o o r  to t h e  w h o l e s a l e  p r i c e  w h i c h  c a n  be 
p a i d  t o  d o m e s t i c  p r o c e s s o r s  is d e t e r m i n e d  b y  t h e i r  p r o c e s s i n g  
c o s t s .  C h i e f  a m o n g  t h e  c o s t s  w h i c h  a r e  i n c u r r e d  b y  d o m e s t i c  
p r o c e s s o r s  is t h e  p r i c e  w h i c h  t h e y  p a y  t o  h a r v e s t e r s  at 
d o c k s i d e .  I f  t h e  A l a s k a  C o r p o r a t i o n  N e t  I n c o m e  T a x  is a p p l i e d  to 
J a p a n e s e  o w n e d  o r  l e a s e d  c a r g o  s h i p s  o p e r a t i n g  o u t  o f  B r i s t o l  
Bay, it w i l l  v e r y  l i k e l y  b e  p a i d  b y  t h e  h a r v e s t e r s .

O n e  r e a s o n  t h i s  c o n c l u s i o n  c a n  be r e a c h e d  is t h a t  h a r v e s t e r s  are 
in no p o s i t i o n  t o  b a r g a i n  for h i g h e r  p r i c e s  a n d  s e l d o m  do. T h e  
B r i s t o l  B a y  h a r v e s t e r  is a p r i c e  t a k e r  for t h e  f o l l o w i n g  

r e a s o n s .

(a) T h e  s a l m o n  c a n  b e  c a u g h t  o n l y  d u r i n g  a s h o r t  p e r i o d  of 

t i m e  in J u n e  a n d  Jul y .

(b) O n c e  the s a l m o n  a r e  c a u g h t  t h e y  m u s t  b e  q u i c k l y  f r o z e n  or 

o t h e r w i s e  p r o c e s s e d .  T h e y  c a n n o t  be l e f t  a b o a r d  m o s t

h a r v e s t i n g  v e s s e l s  for m o r e  t h a n  a d a y  w i t h o u t  b e g i n n i n g  

t o  d e t e r i o r a t e .

(c) T h e r e  is n o  w i d e l y  r e c o g n i z e d  h a r v e s t e r s '  u n i o n  t h a t  c a n  
n e g o t i a t e  w i t h  t h e  d o m e s t i c  p r o c e s s o r s .  In p r e v i o u s  y e a r s  
h a r v e s t e r  s t r i k e s  h a v e  b e e n  c a l l e d  b u t  h a v e  c o l l a p s e d
u n d e r  t h e  p r e s s u r e  of a fast d i s a p p e a r i n g  s o c k e y e  r u n  a n d
t h e  n e e d  to c a t c h  e n o u g h  f i s h  to c o v e r  e x p e n s e s  a n d

c a p i t a l  costs.

(d) E v e n  if a w i d e l y  r e c o g n i z e d  u n i o n  w e r e  to b e  formed, it 
w o u l d  n o t  h a v e  a s t r i k e  "fund a n d  for th a t  r e a s o n  w o u l d

n o t  h a v e  a c r e d i b l e  s t r i k e  t h r e a t  to b r i n g  to t h e
b a r g a i n i n g  t a b l e .  W i t h o u t  a s t r i k e  fund, t h e  u n i o n  w o u l d
b e  u n a b l e  to c o m p e n s a t e  s t r i k e r s  for t h e  l o s s  o f  a 

s e a s o n ' s  e a r n i n g s .
T r a d i t i o n a l  e c o n o m i c  a n a l y s i s  e m p h a s i z e s  t h a t  u n d e r  t h e s e  

c o n d i t i o n s  t h e  h a r v e s t e r s '  s u p p l y  c u r v e  in t h e  e x - v e s s e l  m a r k e t  

is v e r t i c a l  or n e a r l y  so. A  g a m e  t h e o r i s t  o u l d  e m p h a s i z e  that



h a r v e s t e r s  a n d  d o m e s t i c  p r o c e s s o r s  a r e  i n v o l v e d  in a c l a s s i c  
" t a k e  it o r  l e a v e  it" s t r a t e g i c  g a m e . _ I m p o r t a n t  f e a t u r e s  o f  t h i s  
g a m e  a r e  t h a t  t h e  h a r v e s t e r s  l a c k  b o t h  b a r g a i n i n g  p o w e r  a n d  a l s o  
m u c h  o f  t h e  s t r a t e g i c  i n f o r m a t i o n  w h i c h  is r e a d i l y  a v a i l a b l e  to 
t h e  d o m i n a n t  d o m e s t i c  p r o c e s s o r s .  G i v e n  a t a k e  it o r  l e a v e  it 
p r i c e  o f f e r  f r o m  d o m e s t i c  p r o c e s s o r s ,  t h e  h a r v e s t e r s '  b e s t  
o p t i o n  is u s u a l l y  t o  t a k e  it. T h e  c o n c l u s i o n  r e a d i l y  r e a c h e d  is 
t h a t  a n y  r e d u c t i o n  in t h e  w h o l e s a l e  p r i c e  r e c e i v e d  b y  t h e  
d o m e s t i c  p r o c e s s o r s  w o u l d  t r a n s l a t e  a l m o s t  p e n n y  f o r  p e n n y  i r t o  
a l o w e r  p r i c e  p a i d  t o  h a r v e s t e r s  in t h e  e x - v e s s e l  m a r k e t .

In t h e  w h o l e s a l e  m a r k e t  t h e  d o m e s t i c  p r o c e s s o r s  f i n d  t h e m s e l v e s  
in m u c h  t h e  s a m e  s i t u a t i o n  as t h a t  o f  t h e  h a r v e s t e r s  in t h e  e x­
v e s s e l  m a r k e t .  I f  t h e  A l a s k a  C o r p o r a t i o n  N e t  I n c o m e  T a x  is 
a p p l i e d  co t h e  (imputed) i n c o m e  d e r i v e d  b y  f o r e i g n  c o r p o r a t i o n s  
f r o m  t r a n s p o r t i n g  B r i s t o l  B a y  s a l m o n  to J a pan, t h e  f o r e i g n  

c o r p o r a t i o n  w i l l  s e e k  to p a s s  t h a t  t a x  o n t o  a n o t h e r  p l a y e r  in 
o r d e r  t o  a v e r t  a d e c l i n e  in a f t e r  t a x  n e t  o p e r a t i n g  i n c o m e .  
A s s u m i n g  t h a t  t h e  n o m i n a l l y  i n d e p e n d e n t  J a p a n e s e  b u y e r s  a r e  in 
f a c t  m e m b e r s  o f  a c l o s e l y  c o o p e r a t i n g  g r o u p  (as s u g g e s t e d  b y  t h e  
A l a s k a  A t t o r n e y  G e n e r a l ' s  m e m o r a n d u m  o f  J u n e  1993), it c a n  be 

s h o w n  t h a t  a s u b s t a n t i a l  p o r t i o n  o f  t h a t  t a x  w o u l d  b e  p a s s e d  
o n t o  t h e  d o m e s t i c  p r o c e s s o r s  in E r i s t o l  B a y  w i t h  t h e  s a m e  e a s e  
t h a t  d o w n w a r d  p r i c e  f l u c t u a t i o n s  in t h e  J a p a n e s e  w h o l e s a l e  
m a r k e t  a r e  n o w  p a s s e d  on. (An e x t e n d e d  a r g u m e n t  is o u t  o f  p l a c e  
h e r e .  O n e  k e y  to u n d e r s t a n d i n g  w h y  t h i s  is t r u e  is t h e  p r e v i o u s  
o b s e r v a t i o n  t h a t  t h e  t a x  m a y  w e l l  o p e r a t e  as a v a l u e  a d d e d  t a x  
r a t h e r  t h a n  as a t a x  on c o r p o r a t e  p r o f i t s  p e r  se.)

C o n c l u s i o n

If t h e  A l a s k a  C o r p o r a t i o n  N e t  I n c o m e  T a x  is a p p l i e d  t o  J a p a n e s e  
c a r g o  s h i p s  o p e r a t i n g  in B r i s t o l  Bay, t h e  d o l l a r  a m o u n t  o f  t h e  
t a x  w i l l  n e e d  to b e  i m p u t e d .  Tor t h a t  r e a s o n  t h e  t a x  m a y  t e n d  to 
a c t  m o r e  l i k e  a v a l u e  a d d e d  t a x  t h a n  l i k e  a p r o f i t  tax.
I n t e g r a t e d  J a p a n e s e  t r a d i n g  c o m p a n i e s  a r e  l i k e l y  t o  b e  a b l e  to 
s h i f t  t h e  t a x  b a c k w a r d  o n t o  t h e  d o m e s t i c  p r o c e s s o r s  in t h e  f o r m  
o f  a l o w e r  w h o l e s a l e  p r i c e  p e r  p o u n d  for s a l m o n .  In t u r n  t h e
d o m e s t i c  p r o c e s s o r s  w i l l  be in a s t r o n g  p o s i t i o n  t o  p a s s  it
b a c k w a r d  o n t o  h a r v e s t e r s  in t h e  f o r m  o f  a l o w e r  e x - v e s s e l  p r i c e .

If t h e  t a x  y i e l d s  t h e  5 2.64 m i l l i o n  r o u g h l y  e s t i m a t e d  above, 
t h e  a v e r a g e  t a x  p a i d  by e a c h  o f  t h e  2 , 7 0 0  (or so) l i m i t e d  e n t r y  
p e r m i t  h o l d e r s  w i l l  a p p r o a c h  $ 1,000, w i t h  t h e  l a r g e r  v o l u m e  
h a r v e s t e r s  p a y i n g  m o r e  t h a n  t h i s  a n d  t h e  s m a l l e r  v o l u m e

h a r v e s t e r s  p a y i n g  less.



A P P E N D I X  C
T h e  E f f e c t  O n  T h e  N o r t h  S l o p e  G a s  P r o j e c t

S U MMARY: An e s t i m a t e  o f  the annual amount o f  t a x  that w o uld b e  
l e v i e d  on the b u s i n e s s  income d e r i v e d  fr o m  the fleet o f  L N G  
t a n k e r s  which w o u l d  transport N o r t h  Slope n a t u r a l  gas to market 
is $ 2 0  m i l l i o n  p e r  year. This is a p p r o x i m a t e l y  2 . 6  cents p e r  
MCF. G i ven the p r i c e - c o m p e t i t i v e  n a t u r e  o f  the P a c i f i c  Rim 
n a t u r a l  gas b u y e r s ' market the a d d e d  t a x  w o u l d  b e  b orne 
p r i m a r i l y  i f  not e x c l u s i v e l y  b y  the owners o f  the A l a s k a  natural 
gas p i p e l i n e  a n d  b y  the Al a s k a  R a i l r o a d  C o r p o r a t i o n .

A  m o r e  s e r i o u s  c o n c e r n  is the in d i r e c t  i m p a c t  o f  e l i m i n a t i n g  
s e c t i o n  883. A s  d i s c u s s e d  in A p p e n d i x  A, p r o s p e c t i v e  i n v e s t o r s  
m a y  v i e w  the a d d i t i o n a l  tax on foreign f l a g g e d  v e s s e l s  as a 
s i g n a l  that the S t a t e  o f  Al a s k a  will seek to c l o s e  its p e r c e i v e d  
b u d g e t  "gap" b y  f u r t h e r  r a i s i n g  t axes on b u s i n e s s .

W h e n  a n d  i f  P r u d h o e  B a y  n a t u r a l  g a s  f i n d s  a  m a r k e t ,  t h a t  m a r k e t  
w i l l  l i k e l y  b e  o n  t h e  F a r  E a s t e r n  P a c i f i c  R i m  a n d  i t  w i l l  b e  
s e r v e d  b y  a  f l e e t  o f  L N G  t a n k e r s  o p e r a t i n g  o u t  o f  a n  i c e  f r e e  
p o r t  i n  s o u t h c e n t r a l  A l a s k a .  F o r  t h e  f o r e s e e a b l e  f u t u r e ,  t h e  
P a c i f i c  R i m  n a t u r a l  g a s  m a r k e t  w i l l  b e  o n e  o f  t h e  m o s t  p r i c e -  
c o m p e t i t i v e  b u y e r s  m a r k e t s  i n  t h e  w o r l d .  I f  A l a s k a  N o r t h  S l o p e  
n a t u r a l  g a s  i s  t o  e n t e r  t h a t  m a r k e t  i t  m u s t  m e e t  o r  b e a t  t h e  
p r i c e  o f  g a s  f r o m  A u s t r a l i a ,  I n d o n e s i a ,  M a l a y s i a ,  M e x i c o ,  
V i e t n a m  a n d  ( p o s s i b l y )  S i b e r i a .  U n d e r  t h e s e  c i r c u m s t a n c e s  a n y  
a d d i t i o n a l  t a x e s  l e v i e d  o n  t h e  L N G  t a n k e r  f l e e t  w o u l d  b e  b o r n e  
l a r g e l y  b y  t h e  o w n e r s  o f  t h e  A l a s k a  n a t u r a l  g a s  p i p e l i n e  a n d  t h e  
A l a s k a  R a i l r o a d  C o r p o r a t i o n .  ( A s  e m p h a s i z e d  e a r l i e r ,  s h i f t a b l e  
t a x e s  a r e  b o r n e  b y  t h e  d i f f e r e n t  p l a y e r s  i n  a c c o r d a n c e  w i t h  
t h e i r  r e l a t i v e  m a r k e t  p o w e r .  T h i s  i s  a  p o i n t  m a d e  i n  o n e  f o r m  o r  
a n o t h e r  i n  v i r t u a l l y  e v e r y  t e x t b o o k  w h i c h  h a s  b e e n  w r i t t e n  f o r  
t h e  p a s t  f i f t y  y e a r s . )  T h e  r e m a i n d e r  o f  t h i s  a p p e n d i x  e x p l a i n s  
h o w  t h e  e s t i m a t  o f  t a x  b u r d e n  w a s  o b t a i n e d .

A p p e n d i x  B ,  a b o v e ,  d i s c u s s e s  t h e  d i f f i c u l t y  t h a t  t h e  A l a s k a  
D e p a r t m e n t  o f  R e v e n u e  ( D O R )  m a y  e n c o u n t e r  i n  o b t a i n i n g  a c c u r a t e  
i n f o r m a t i o n  o n  t h e  b u s i n e s s  i n c o m e  w h i c h  a  f o r e i g n  c o r p o r a t i o n  
w o u l d  d e r i v e  f r o m  s h i p p i n g  o p e r a t i o n s .  T h a t  d i s c u s s i o n  a p p l i e s  
h e r e  a s  w e l l .  T h e  m a i n  p o i n t  e m e r g i n g  f r o m  t h a t  d i s c u s s i o n  i s  
t h a t  D O R  m a y  w e l l  n e e d  t o  c o m p u t e  i t s  o w n  e s t i m a t e s  o f  n e t  
o p e r a t i n g  i n c o m e  a t t r i b u t a b l e  t o  L N G  t a n k e r  o p e r a t i o n s  i n  o r d e r  
t o  a s s e s s  t h e  r e a s o n a b l e n e s s  o f  t h e  n u m b e r s  s u b m i t t e d  b y  t h e  
f o r e i g n  c o r p o r a t i o n .  U n d e r  t h e s e  c i r c u m s t a n c e s  t h e  a m o u n t  o f  t a x  
l i k e l y  t o  b e  c o l l e c t e d  c a n  b e  e s t i m a t e d  ( a l b e i t  w i t h  
c o n s i d e r a b l e  u n c e r t a i n t y )  b y  u s i n g  p r o c e d u r e s  w h i c h  a r e  n o t  
u n l i k e  t h o s e  w h i c h  w o u l d  b e  u s e d  b y  t h e  A l a s k a  D e p a r t m e n t  o f  
R e v e n u e .

T h e  A l a s k a  n a t u r a l  g a s  p i p e l i n e  w i l l  t r a n s p o r t  b e t w e e n  7 5 0  
m i l l i o n  M C F  a n d  8 0 0  m i l l i o n  M C F  p e r  y e a r  f r o m  P r u d h o e  B a y  t o  
t i d e w a t e r  ( a c c o r d i n g  t o  s p e c i f i c a t i o n s  v e r i f i e d  b y  t h e  Y u k o n  
P a c i f i c  C o r p o r a t i o n ) .  A  s t a n d a r d  1 3 0 , 0 0 0  c u b i c  m e t e r  c a p a c i t y



L N G  t a n k e r  t r a n s p o r t s  a p p r o x i m a t e l y  2.8 m i l l i o n  M C F  p e r  t r i p . 1 

A s s u m i n g  a 20 d a y  t u r n  a r o u n d  t i m e  p e r  trip, a f l e e t  o f  f i f t e e n  
o r  s i x t e e n  L N G  t a n k e r s  w o u l d  b e  n e e d e d  t o  c o n v e y  N o r t h  Slo p e  
n a t u r a l  g a s  t o  m a r k e t .

C o n s t r u c t i o n  c o s t  e s t i m a t e s  p u b l i s h e d  b y  t h e  I n t e r n a t i o n a l  
E n e r g y  A g e n c y  (an a g e n c y  o f  t h e  O r g a n i z a t i o n  f o r  E c o n o m i c

C o o p e r a t i o n  a n d  D e v e l o p m e n t )  a n d  t h e n  r e s t a t e d  in c o n s t a n t  1996 
d o l l a r s  p l a c e  t h e  c o s t  o f  a 1 3 0 , 0 0 0  c u b i c  m e t e r  L N G  t a n k e r  in 
t h e  r a n g e  o f  $ 2 0 0  m i l l i o n  to $ 2 5 0  m i l l i o n . 2 T h e  m i d  p o i n t  of 
t h i s  r a n g e  is $ 2 2 5  m i l l i o n .  J e f f  L o w e n f e l s  o f  Y u k o n  P a c i f i c  
C o r p o r a t i o n  r e p o r t s  t h a t  t h e i r  c u r r e n t  c o s t  e s t i m a t e s  for a 
1 2 5 , 0 0 0  c u b i c  m e t e r  L N G  t a n k e r  l i e  i n  t h e  r a n g e  o f  $ 225 m i l l i o n  
t o  $ 2 3 5  m i l l i o n .  H e r e  w e  w i l l  u s e  an e s t i m a t e  o f  $ 2 2 5  m i l l i o n  
f o r  a 1 3 0 , 0 0 0  c u b i c  m e t e r  t a n k e r  j u s t  t o  b e  c o n s e r v a t i v e .

A s s u m i n g  t h a t  t h e  f o r e i g n  c o r p o r a t i o n  w h i c h  o w n s  t h e  L N G  t a n k e r s  
s e t s  i t s  s h i p p i n g  p r i c e  at a l e v e l  w h i c h  w o u l d  a l l o w
c o n s t r u c t i o n  c o s t  r e c o v e r y  in f i v e  t o  t e n  year s ,  a n  L N G  t a n k e r  

c o s t i n g  $ 225 m i l l i o n  w o u l d  g e n e r a t e  b e t w e e n  $ 2 2 . 5  a n d  $ . 4 5
m i l l i o n  in n e t  o p e r a t i n g  i n c o m e  p e r  year. T h e  m i d  p o i n t  of the

r a n g e  is $ 3 3 . 7 5  m i l l i o n  p e r  yea r .

T h e  $ 3 3 . 7 5  m i l l i o n  in w o r l d w i d e  n e t  o p e r a t i n g  i n c o m e  w o u l d  n e e d  
t o  b e  a p p o r t i o n e d  b e t w e e n  A l a s k a  a n d  t h e  r e s t  o f  t h e  w o r l d  in 
o r d e r  t o  d e t e r m i n e  t h e  a m o u n t  o f  A l a s k a  n e t  o p e r a t i n g  income. 
G i v e n  t h e  n a t u r e  o f  t h e s e  o p e r a t i o n s  an a p p o r t i o n m e n t  f a c t o r  of

0 . 5  s u g g e s t s  i t s e l f .  (In O S G  B u l k  S h i p s  Inc. vs. S t a t e  o f  A l a s k a  
t h e  c o u r t  r u l e d  t h a t  a d a y s - i n - p o r t  r a t i o  c o u l d  b e  u s e d  to 
a p p o r t i o n  A l a s k a  n e e  o p e r a t i n g  i n c o m e .  T h e  t a n k e r s  can 
r e a s o n a b l y  b e  e x p e c t e d  to s p e n d  r o u g h l y  as m a n y  d a y s  in the 
A l a s k a  p o r t  as in t h e  p o r t  of d e s t i n a t i o n . )  A  r e a s o n a b l e  
e s t i m a t e  o f  A l a s k a  n e t  o p e r a t i n g  i n c o m e  is t h e n  $ 16 . 9  m i l l i o n  
p e r  yea' p e r  130, 000 c u b i c  m e t e r  L N G  t a n k e r .  F o r  t h e  f l e e t  of 
f i f t e e n  s u c h  t a n k e r s  n e e d e d  f o r  t h e  p r o j e c t ,  t h e  t o t a l  
a p p l i c a b l e  A l a s k a  n e t  o p e r a t i n g  i n c o m e  c o m e s  t o  r o u g h l y  $ 250 

m i l l i o n .

£ t  c u r r e n t  t a x  r a t e s  t h e  a n n u a l  A l a s k a  C o r p o r a t i o n  N e t  I n c o m e  
T a x  o n  $ 2 2 5  m i l l i o n  o f  n e t  o p e r a t i n g  i n c o m e  w o u l d  be

a p p r o x i m a t e l y
$ 20 m i l l i o n .  S p r e a d  o v e r  t h e  a n n u a l  v o i u m e  o f  g a s  t o  b e  s h i p p e d  
( a p p r o x i m a t e l y  775 m i l l i o n  MCF) w e  g e t  an e s t i m a t e d  t a x  o f  2.6 

c e n t s  p e r  MCF.

C one )u s  ion

1 cubic meters o f LNG times 600 = cubic meters dry gas
1 cubic meter dry gas = 35.3 cubic feet dry gas

2 See NA1URAL GAS PROSPECTS AND POLICIES, OECD Paris , 1991. On page
146 a 125,000 cubic meter LNG tanker would cost between 5 200 million
and 5 220 m ill ion  in 1991 d o l la rs .



T h e  d i r e c t  i m p a c t  o f  a t a x  o f  2 . 6  c e n t s  p e r  M C F  c a n  h a r d l y  be 

c a l l e d  s i g n i f i c a n t .  H o w e v e r , . t h e  p o t e n t i a l  i n d i r e c t  i m p a c t  is of 
s o m e w h a t  g r e a t e r  c o n c e r n .  A s  d i s c u s s e d  in A p p e n d i x  A, 

p r o s p e c t i v e  i n v e s t o r s  b a s e  t h e i r  d e c i s i o n s  o n  t h e  a f t e r  t a x  
r e t u r n s  w h i c h  t h e y  a n t i c i p a t e .  T h e s e  i n v e s t o r s  m a y  v i e w  t h e  t a x  
o n  f o r e i g n  f l a g g e d  v e s s e l s  as a s i g n a l  t h a t  t h e  S t a t e  o f  A l a s k a  
w i l l  s e e k  t o  c l o s e  i t s  p e r c e i v e d  b u d g e t  " g a p "  b y  f u r t h e r  r a i s i n g  
t a x e s  o n  b u s i n e s s e s  r a t h e r  t h a n  b y  u s i n g  o t h e r  m e a s u r e s  at its 
d i s p o s a l .  I f  so, it is n o t  yet c l e a r  ju s t  h o w  s i g n i f i c a n t  t h e  

t a x a t i o n  o f  s e c t i o n  883 i n c o m e  w i l l  u l t i m a t e l y  be.

O f  p a r t i c u l a r  c o n c e r n  to p r o s p e c t i v e  i n v e s t o r s  in t h e  A l a s k a  
n a t u r a l  g a s  p i p e l i n e  is t h e  f a c t  t h a t  o n c e  t h e  p i p e l i n e  is b u i l t  
it m a y  p r e s e n t  a r e a d y  t a r g e t  f o r  t a x a t i o n .  ( R e c a l l  t h e  t a l k  in 
t h e  e a r l y  1 9 8 0 ' s  a b o u t  the d e s i r e a b i l i t y  o f  t a x i n g  r e s o u r c e  
" r e n t s . " )  Fixed, i m m o v a b l e  c a p i t a l  l i k e  a p i p e l i n e  w i l l  
t y p i c a l l y  n o t  be s h u t  d o w n  as l o n g  as o p e r a t i n g  r e v e n u e  e x c e e d s  
t h e  v a r i a b l e  c o s t s  o f  o p e r a t i o n  or u n t i l  t h e  o r i g i n a l  i n v e s t m e n t  
is r e c o u p e d .  K n o w i n g ' t h a t  t h e y  a r e  v u l n e r a b l e  o n c e  t h e  p i p e l i n e  
is b u i l t ,  i n v e s t o r s  m a y  h e s i t a t e  b e f o r e  b u i l d i n g  it in t h e  first 

p l a c e .



A P P E N D I X  D 
T w o  O t h e r  C a s e s  o f  N o t e

C o a l  E x p o r t s  To K o r e a

U s i b e l l i  C o a l  Min e ,  Inc. o f  Healy, A l a s k a  m i n e d  1.7 m i l l i o n  
s h o r t  t o n s  o f  c o a l  in 1995 o f  w h i c h  a p p r o x i m a t e l y  o n e - h a l f  was 
s o l d  t o  t h e  S u n e e l  C o r p o r a t i o n  a n d  s h i p p e d  t o  H o n a m ,  K o r e a  out 

o f  t h e  P o r t  o f  S e w a r d ,  v i a  the A l a s k a  R a i l r o a d .  S u n e e l ' s  co a l  
t r a n s p o r t s  w o u l d  b e  s u b j e c t  t o  a t a x  on s e c t i o n  883 i n come.

A t  t h i s  t i m e  e s t i m a t e s  o f  the d o l l a r  a m o u n t  o f  t h e  t a x  c a n n o t  be 
m a d e  w i t h  a n y  r e a s o n a b l e  a c c u r a c y .  H o w e v e r ,  it is c l e a r  that. 
S u n e e l  A l a s k a ,  t h e  A l a s k a  R a i l r o a d  a n d  U s i b e l l i  w o u l d  all b e a r  a 
p o r t i o n  o f  t h e  b u r d e n  b e c a u s e  n o n e  o f  t h e  t h r e e  p l a y e r s  has a 
r e a d y  a l t e r n a t i v e  t o  'business as u s u a l .  S u n e e l  m a y  b e  t h e  m o s t  
f l e x i b l e  o f  t h e  t h r e e  g i v e n  the c o m p a n y ' s  a b i l i t y  to e v e n t u a l l y  
f i n d  an a l t e r n a t i v e  s o u r c e  o f  e n e r g y  e l s e w h e r e  on the P a c i f i c  
Rim. H o w e v e r ,  t h e  l o w  s u l p h u r  c o a l  o b t a i n e d  f r o m  t h e  U s i b e l l i  
m i n e  c o u l d  n o t  b e  r e p l a c e d  in a s h o r t  p e r i o d  o f  time. F u r t h e r  
c o m m e n t s  a l o n g  t h e s e  l i n e s  m a y  b e  f o r t h c o m i n g  f r o m  m a n a g e m e n t  at 
U s i b e l l i  C o a l  Mine, Inc., t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  a n d  
S u n e e l  A l a s k a  Inc.

T h e  d i f f i c u l t y  e n c o u n t e r e d  in a t t e m p t i n g  to e s t i m a t e  t h e  d o l l a r  
y i e l d  o f  t h e  tax, a n d  just w h o  w i l l  p a y  it, p o i n t s  out o n e  of 
t h e  m a j o r  p r o b l e m s  w i t h  the t a x a t i o n  o f  s e c t i o n  883 income. 
B e f o r e  t h e  fact, o n e  c a n n o t  k n o w  w i t h  t h e  r e q u i s i t e  d e g r e e  of 
c e r t a i n t y  just w h o  w i l l  p a y  a n d  h o w  m u c h .  W h a t  o n e  c a n  k n o w  is 
that, in t h e  fu t u r e ,  A l a s k a  coal a n d  h a r d  r o c k  m i n e r a l s  w i l l  be 
e v e n  l e s s  c o m p e t i t i v e  on t h e  P a c i f i c  R i m  t h a n  t h e y  are t o d a y  if 
s e c t i o n  883 i n c o m e  c o m e s  u n d e r  a d d i t i o n a l  t a x a t i o n .  In m a r k e t s  
w h i c h  a r e  as p r i c e  c o m p e t i t i v e  as i n t e r n a t i o n a l  r e s o u r c e  m a r k e t s  

a r e  t o d a y ,  t h e  A l a s k a  s e l l e r  w i l l  n e c e s s a r i l y  n e e d  to a c c e p t  a 
l o w e r  p r i c e  f o r  h i s  p r o d u c t  in o r d e r  t o  c o m p e n s a t e  s h i p p e r s  for 

t h e  t a x  o n  t h e i r  s e c t i o n  883 income.

F o r e i c n  A i r  C a r r i e r s .  I n t e r n a t i o n a l  F l i g h t s

F o r e i g n  a i r l i n e s  o p e r a t i n g  b e t w e e n  A l a s k a  a n d  a f o r e i g n  c o u n t r y  
w o u l d  b e  s u b j e c t  t o  a t a x  on t h e i r  s e c t i o n  8 8 3  i n c o m e .  T h e s e
c a r r i e r s  w o u l d  be f a c e d  w i t h  f o u r  o p t i o n s :  (a) c h a r g e  h i g h e r
f a r e s  to t h e i r  p a s s e n g e r s  a n d  c a r g o  s h i p p e r s ,  (b) n e g o t i a t e
l o w e r  l a n d i n g  f e e s  w i t h  the A l a s k a  a i r p o r t s ,  (c) a c c e p t  l o w e r  
p r o f i t s ,  o r  (d) c e a s e  u s i n g  the A l a s k a  a i r p o r t s .  T w o  s e p a r a t e  
c a s e s  m u s t  b e  c o n s i d e r e d :  a i r l i n e s  w h i c h  s i m p l y  s t o p  o v e r  in
A l a s k a  f o r  r e f u e l i n g  or for o t h e r  r e a s o n s  a n d  a i r l i n e s  for w h i c h  
A l a s k a  is a d e p a r t u r e  p o i n t  or a d e s t i n a t i o n .



A I R L I N E S  S T O P P IN G  O V ER  I N  A L A S K A
-•—  O p t i o n  (a) is t h e  l e a s t  l i k e l y  t o  b e  p u r s u e d  g i v e n  t h e
m u l t i p l i c i t y  o f  a i r l i n e  c h o i c e s  a n d  r o u t i n g  o p t i o n s
a v a i l a b l e  t o  m o s t  t r a v e l l e r s  a n d  s h i p p e r s .

  I f  t h e  A l a s k a  s e c t i o n  883 i n c o m e  t a x  is l a r g e  r e l a t i v e
t o  t h e  a d d e d  c o s t s  a s s o c i a t e d  w i t h  r o u t i n g  a i r c r a f t  a r o u n d  
A l a s k a  t h e n  e i t h e r  o p t i o n  (b) or o p t i o n  (d) is l i k e l y  t o  be
p u r s u e d .  In t h i s  s i t u a t i o n ,  m u c h  o f  t h e  b u r d e n  o f  t h e  t a x

w i l l  f a l l  l a r g e l y  o n  A l a s k a n s .

 I f  t h e  A l a s k a  s e c t i o n  883 i n c o m e  t a x  is s m a l l  r e l a t i v e  to
t h e  a d d e d  c o s t s  a s s o c i a t e d  w i t h  r o u t i n g  a i r c r a f t  a r o u n d
A l a s k a  s o m e  c o m b i n a t i o n  o f  o p t i o n s  (a) , (b) a n d  (c) is
l i k e l y .  In t h i s  s i t u a t i o n  at l e a s t  s o m e  o f  t h e  b u r d e n  w i l l
f a l l  o n  A l a s k a n s  b u t  in a p r o p o r t i o n  w h i c h  c a n n o t  be
d e t e r m i n e d  w i t h o u t  c o n s i d e r a b l e  f u r t h e r  s t u d y .

  C o m p e t i t i o n  a m o n g  f o r e i g n  c a r r i e r s  f o r  A l a s k a  p a s s e n g e r s  a n d
c a r g o  is n o t  a c o n s i d e r a t i o n  in t h e  c a s e  o :  s t o p  o v e r

f l i g h t s .

A L A S K A  A S  A  D E P A R T U R E  P O I N T  O R  D E S T I N A T I O N

  O p t i o n  ( a )  i s  a  p l a u s i b l e  a l t e r n a t i v e .  A l a s k a  t r a v e l l e r s  a n d
s h i p p e r s  c o u l d  a v o i d  t h e  h i g h e r  c o s t s  o f  d i r e c t  f l i g h t s  b y  
r e - r o u t i n g  t h r o u g h  S e a t t l e  b u t  w o u l d  e n c o u n t e r  a d d i t i o n a l  
l a y o v e r  d e l a y s  a n d  f l i g h t  c h a n g e s . T h e  t h r e a t  o f  a
d i s c o n t i n u a t i o n  o f  s e r v i c e  s u g g e s t s  t h a t  t h e  a i r l i n e s  a r e  
u n l i k e l y  t o  b e a r  t h e  m a j o r i t y  o f  t h e  b u r d e n .

  C o m p e t i t i o n  a m o n g  f o r e i g n  c a r r i e r s  f o r  A l a s k a  p a s s e n g e r s ,  a n d
c a r g o  i s  l i k e l y  t o  f o r c e  a t  l e a s t  s o m e  o f  t h e  b u r d e n  o n t o  
t h e  a i r  c a r r i e r s  n o  m a t t e r  t h e  s i z e  o f  t h e  t a x .

A s  i n  t h e  c a s e  o f  c o a l  e x p o r t s ,  i t  i s  n o t  c o m p l e t e l y  c l e a r  w h a t  
i s  i n v o l v e d  h e r e  i n  t e r m s  o f  d o l l a r s  t o  b e  p a i d  a n d  w h o  w i l l  p a y  
t h e m .  H o w e v e r ,  a n  a n a l y s i s  o f  t h e  o p t i o n s  a v a i l a b l e  t o  f o r e i g n  
a i r  c a r r i e r s  d o e s  s u g g e s t  t h a t  w h e n  a n d  i f  t h e  r e q u i r e d  
a d d i t i o n a l  r e s e a r c h  i s  c o m p l e t e d  i t  w i l l  s h o w  t h a t  t h e  t a x  i s  
l i k e l y  t o  f a l l  m o r e  h e a v i l y  o n  A l a s k a  i n d i v i d u a l s  a n d  b u s i n e s s e s  
t h a n  o n  t h e  f o r e i g n  a i r  c a r r i e r .  T h e  r e a s o n  f o r  t h i s  i s  m u c h  t h e  
s a m e  a s  t h a t  g i v e n  r e p e a t e d l y  i n  e a r l i e r  s e c t i o n s  o f  t h e  r e p o r t .  
T h e  a i r  c a r r i e r s  h a v e  m a n y  m o r e  o p t i o n s  t h a n  d o  t h e  A l a s k a  
p l a y e r s .



A P P E N D IX  E
T h e  f o l l o w i n g  l e t t e r  a n d  a t t a c h m e n t  w e r e  s e n t  b y  t h e  I t a l i a n  
g o v e r n m e n t  to t h e  U.S. D e p a r t m e n t  o f  S t a t e  o n  M a r c h  19, 1980. It 

i l l u s t r a t e s  t h e  o p p o s i t i o n  w h i c h  m a y  b e  f o r t h c o m i n g  f r o m  f o r e i g n  
g o v e r n m e n t s  i f  t h e  S t a t e  o f  A l a s k a  s u c c e e d s  in t a x i n g  s e c t i o n  
883 i n c o m e .  O n e  k e y  d i f f e r e n c e  b e t w e e n  s e c t i o n  883 i n c o m e  a n d  
o t h e r  A l a s k a  i n c o m e  e a r n e d  b y  f o r e i g n  c o r p o r a t i o n s  is t h a t  the 
other' i n c o m e  is a l s o  t a x e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  W i t h  
r e g a r d  t o  o t h e r  (non s e c t i o n  883) i n c o m e  t h e  S t a t e  o f  A l a s k a  can 
d e p e n d  u p o n  r e c e i v i n g  t h e  s u p p o r t  o f  t h e  f e d e r a l  g o v e r n m e n t  in 

o b t a i n i n g  d e t a i l e d  a c c o u n t i n g  r e c o r d s  f r o m  f o r e i g n  c o r p o r a t i o n s .  
W i t h  r e g a r d  to s e c t i o n  883 i n c o m e  s u c h  s u p p o r t  m a y  n o t  be 
f o r t h c o m i n g .

A m b a s c i a t a  D' I t a l i a  
W a s h i n g t o n  D.C. 
M a r c h  19, 1980

To t h e  D e p a r t m e n t  o f  S t a t e  
W a s h i n g t o n  D.C.

T h e  I t a l i a n  E m b a s s y  p r e s e n u s  its c o m p l i m e n t s  t o  t h e  D e p a r t m e n t  
o f  S t a t e  and, o n  b e h a l f  of the n i n e  E E C  G o v e r n m e n t s ,  o f  w h i c h  
t h e  I t a l i a n  G o v e r n m e n t  h a s  n o w  t h e  p r e s i d e n c y ,  it h a s  t h e  h o n o r  

t o  f o r w a r d  t h e  a t t a c h e d  N o t e  on t h e  p r o b l e m s  o f  t h e  u n i t a r y  

m e t h o d  o f  t a x a t i o n .

T h e  I t a l i a n  E m b a s s y  w e l c o m e s  t h e  o p p o r t u n i t y  t o  r e n e w  t o  the 
D e p a r t m e n t  o f  S t a t e  t h e  a s s u r a n c e s  o f  its h i g h e s t  c o n s i d e r a t i o n .  

[Seal]

P a o l a  P a n s a  C e d r o n i o  
A m b a s s a d o r  o f  I t a l y

ATTACHED NOTE

1. O u r  G o v e r n m e n t s  are c o n c e r n e d  a b o u t  t h e  a p p l i c a t i o n  t o  US 
s u b s i d i a r i e s  o f  f o r e i g n  c o m p a n i e s  o f  t h e  u n i t a r y  b a s i s  of 
t a x a t i o n  as a p p l i e d  in C a l i f o r n i a  a n d  in v a r y i n g  d e g r e e s  by 

c e r t a i n  o t h e r  s t a t e s .

2. T h e  u n i t a r y  b a s i s  m a k e s  no a t t e m p t  t o  e x a m i n e  t h e  p r o f i t s  
g e n e r a t e d  b y  t..e s u b s i d i a r y .  It l o o k s  to t h e  t o t a l  p r o f i t s  of 
t h e  w o r l d w i d e  o p e r a t i o n s  o f  t h e  g r o u p  o f  w h i c h  t h e  s u b s i d i a r y  is 

a part,, a n d  c l a i m s  a p o r t i o n  of t h o s e  p r o f i t s  o n  t h e  b a s i s  of 
t h e  a s s u m p t i o n  t h a t  c e r t a i n  s p e c i f i e d  fac t o r s ,  s u c h  as t h e  f i x e d  
a s s e t  v a l u e s ,  t u r n o v e r  a n d  p a y r o l l ,  a f f e c t  t h e  p r o f i t s  o f  the 
s u b s i d i a r y  in t h e  s a m e  w a y  a n d  to t h e  s a m e  e x t e n t  as t h e  profits' 
o f  t h e  g r o u p  as a whole, i r r e s p e c t i v e  o f  w h e r e  t h e  c o r p o r a t i o n s  

o f  t h e  g r o u p  o p e r a t e .  T h i s  m e a n s  that, w h e n e v e r  t h e  g r o u p  as a 
w h o l e  m a k e s  a p r o f i t  t h e  s u b s i d i a r y  w i l l  b e  ♦'axed on a p o r t i o n  

o f  t h i s  p r o f i t ,  e v e n  if the s u b s i d i a r y  is a c t u a l l y  m a k i n g  a



loss, o r  in t h e  r e v e r s e  s i t u a t i o n ,  t h a t  t h e  s u b s i d i a r y  m a y  not 
b e  t a x e d  i f  t h e  g r o u p  as a w h o l e  h a s  m a d e  a loss, a l t h o u g h  t h e  
s u b s i d i a r y  is a c t u a l l y  in a p r o f i t  m a k i n g  s i t u a t i o n .

3. T h i s  m e t h o d  is i n c o m p a t i b l e  w i t h  t h e  p r i n c i p l e s  a c c e p t e d  by 
a l l  O E C D  m e m b e r  s t a t e s  a n d  r e c o m m e n d e d  t o  a l l  s t a t e s  as a b a s i s  

f o r  t h e  t a x a t i o n  o f  s u b s i d i a r i e s  o r  p e r m a n e n t  e s t a b l i s h m e n t s  of 
f o r e i g n  e n t e r p r i s e s .  T h e s e  p r i n c i p l e s  r e q u i r e  t h a t  a s u b s i d i a r y  
s h o u l d  b e  t a x e d  o n l y  o n  t h e  p r o f i t s  it a c t u a l l y  h a s  made, 
p r o v i d e d  t h a t  t h e s e  a r e  b a s e d  o n  d e a l i n g  at " a r m ' s  l e n g t h "  
b e t w e e n  t h e  s u b s i d i a r y  a n d  r e l a t e d  e n t e r p r i s e s ,  i.e., t h a t  t h e  
t r a n s a c t i o n s  b e t w e e n  t h e  s u b s i d i a r y  a n d  r e l a t e d  c o r p o r a t i o n s  are 
o n  t h e  s a m e  or on a c o m p a r a b l e  b a s i s  as t r a n s a c t i o n s  b e t w e e n  

w h o l l y  i n d e p e n d e n t  p a r t i e s .  T h i s  is i n t e n d e d  t o  a r r i v e  at a fa i r  
m e a s u r e  o f  p r o f i t  a n d  ru l e  out a r t i f i c i a l  p r i c i n g  b e t w e e n  

m e m b e r s  o f  t h e  g r o u p  for t h e  s o l e  p u r p o s e  o f  m i n i m i z i n g  t a x  

l i a b i l i t y .

4. U n l e s s  t h e  s a m e  b a s i c  r u l e s  f o r  c a l c u l a t i n g  t a x a b l e  p r o f i t s  
a r e  f o l l o w e d  g e n e r a l l y  b y  the m a i n  t r a d i n g  n a t i o n s  it w i l l  be 
i m p o s s i b l e  t o  a c h i e v e  t h e  e s s e n t i a l  o b j e c t i v e  o f  p r o v i d i n g  a 
c o n s i s t e n t  a n d  c o h e r e n t  i n t e r n a t i o n a l  t a x  f r a m e w o r k  for t r a d e  

a n d  i n v e s t m e n t .

5 . T h e  u n i t a r y  t a x  b a s i s  c a n  g i v e  r i s e  to o b v i o u s l y  i n e q u i t a b l e  
t a x  l i a b i l i t i e s ,  a n d  to a f o r m  o f  d o u b l e  t a x a t i o n  w h i c h  o f t e n  
c a n n o t  b e  r e l i e v e d ,  or c a n  b e  r e l i e v e d  o n l y  if c o u n t r i e s ,  w h i c h  
f o l l o w  g e n e r a l l y  a c c e p t e d  p r a c t i c e s ,  b e a r  a n  u n f a i r  b u r d e n  of 

r e l i e f .

6. U n i t a r y  t a x a t i o n ,  b e c a u s e  it r e q u i r e s  w o r l d w i d e  r e p o r t i n g  of 
t h e  g r o u p ' s  a c t i v i t i e s  in t h e  s t a t e  w h e r e  t h e  s u b s i d i a r y  
o p e r a t e s  i m p o s e s  v e r y  h e a v y  c o m p l i a n c e  costs, in a d d i t i o n  t o  t h e  

c o s t s  o f  c o m p l i a n c e  a n d  r e p o r t i n g  for n o n - U S  c o r p o r a t i o n s  in 

t h e i r  " h o m e "  c o u n t r i e s .

7. T h e  F e d e r a l  G o v e r n m e n t  u s e s  t h e  a r m s - l e n g t h  b a s i s  f o r  its 
t a x a t i o n  o f  s u b s i d i a r i e s  o f  f o r e i g n  c o r p o r a t i o n s .

8. T h e  p r o b l e m  w a s  a d d r e s s e d  in t h e  U S / U K  D o u b l e  T a x a t i o n  
T r e a t y .  A r t i c l e  9(4) o f  the Treaty, w h i c h  w a s  s u p p o r t e d  b y  t h e  
A d m i n i s t r a t i o n ,  w o u l d  h a v e  d i s a l l o w e d  t h e  i m p o s i t i o n  o f  u n i t a r y  

t a x e s  o n  s u b s i d i a r i e s  of U K  c o m p a n i e s .  W h e n  t h e  S e n a t e  v o t e d  on 
t h e  T r e a t y  in 19 7 8  t h e  m a j o r i t y  a p p r o v e d  t h e  T r e a t y  w i t h  A r t i c l e  
9(4) in its o r i g i n a l  form, a l t h o u g h  the n e c e s s a r y  t w o - t h i r d s  
m a j o r i t y  w a s  n o t  a c h i e v e d .  S u b s e q u e n t l y ,  t h e  S e n a t e  a p p r o v e d  t h e  
T r e a t y  w i t h  t h e  n e c e s s a r y  t w o - t h i r d s  m a j o r i t y ,  b u t  s u b j e c t  to 
t h e  r e s e r v a t i o n  t h a t  A r t i c l e  9(4) w a s  n o t  to a p p l y  f o r  t h e  
p u r p o s e  o f  s t a t e  t a x a t i o n .  A r t i c l e  9(4) r e m a i n e d  in t h e  Treaty, 
b u t  o n l y  f o r  t h e  p u r p o s e  o f  n a t i o n a l  t a x a t i o n .

9. T h e r e  a r e  c u r r e n t l y  four r e l e v a n t  b i l l s  in C o n g r e s s ,  S983, 

S 1 688, H R  5 0 9 3  a n d  H R  5076, the last of w h i c h  is s c h e d u l e d  for 

h e a r i n g s  o n  t h e  3 1 s t  o f  March.



In v i e w  o f  t h e  s t r o n g  a r g u m e n t s  a g a i n s t  u n i t a r y  t a x a t i o n ,  o u r  
G o v e r n m e n t s  u r g e  y o u  t o  s u p p o r t  t h i s  l e g i s l a t i o n  i n  so f a r  as it 
r e l a t e s  t o  t h e  u n i t a r y  t a x  i s s u e s  r a i s e d  a b ove, w i t h  a v i e w  to 

e a r l y  e n a c t m e n t .

E N D  O F  A T T A C H E D  N O T E

( r e p r i n t e d  f r o m  " S t a t e  T a x a t i o n  o f  M u l t i n a t i o n a l  a n d  M u l t i s t a t e  
C o r p o r a t i o n s , " b y  H a r v e y  G a lper, A d v i s o r y  C o m m i s s i o n  On 
I n t e r g o v e r n m e n t a l  A f f a i r s ,  W a s h i n g t o n  D.C. n o  d a t e  affixed, 

c i r c a  1982, c o p y  a v a i l a b l e  u p o n  r e quest)
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CADWALADER
Cadwalader,  Wickarsham & Taft

1333 New Hampshire Avr., N.V2 ■
Vuhiajtoo. D C  20036 
Tel: 202 362-2200 
Fix; 202 062-2-100

Kenneth Klein
Direct Obi: 202.XA2 2432 >
lniemci; Udcimdcwi.com

A p ril 3 ,1 9 9 8

BXFACSIMILE
M r. Joe K y le  
E x ecu tiv e  D ire c to r  
A la sk a  S team sh ip  A sso c ia tio n  
2 3 4  G o ld  S tree t 
Ju n e a u , A lask a  99801

R e: P o ten tia l R eta lia to ry  Im p ac t on  U .S . C a rr ie rs  A b ro ad  o f  S ta te
T a x a tio n  o f  F o re ig n  C a rr ie rs

D e a r  M r. K yle:

Y o u  have  asked  m e to  d esc rib e  th e  re ta lia to ry  im p a c t ab ro ad  o n  U .S . 
sh ip p in g  an d  a ir  tra n sp o r t com pan ies th a t co u ld  o ccu r i f  a U .S . s ta te  o r loca lity  w ere  
to  im p o se  s ta te  o r  local incom e tax a tio n  o n  fo re ig n  sh ip p in g  and  a ir  tran sp o rt 
co m p an ies  tha t a re  nor. su b jec t to U .S . fed era l incom e ta x a tio n  as a re su lt o f  U .S . 
in co m e tax trea tie s  w ith  fo re ig n  co u n trie s.

W e a re  n o t aw are  o f  any  U .S^ s ta te  o r  lo ca lity  th a t  c u r re n tly  su b jec ts  
to  s ta te  c r  lo ca l tax a tio n  the in co m e o f  fo re ig n  ca rr ie rs  th a t a re  e lig ib le  fo r  th e  
b en efits  o f  re c ip ro ca l sh ip p in g  incom e ag reem en ts . U n d e r  su ch  a g reem en ts , fo re ig n  
c o u n tr ie s  ex em p t U .S . c a rr ie rs  fro m  fo re ig n  tax  i f  the  U n ited  S ta tes re c ip ro ca lly  
ex em p ts  fo re ig n  c a rr ie rs  from  U .S . tax . U .S . incom e tax  trea tie s  o r  o th e r 
a g r e e m e n t s  w ith  o v e r  70  co u n trie s  p ro v id e  su ch  re c ip ro ca l ex e m p tio n s . H o w e v e r, i f  
s ta te  o r  local in co m e taxes w ere  to  be im p o sed  o n  fo re ig n  c a rr ie r s  b y  even  o n e  U .S . 
s ta te  o r  lo ca lity  (as th e  S ta te  o f  A lask a  cu rre n tly  is co n s id e rin g  d o in g ), re ta lia tio n  by 
fo re ig n  u risd ic rio n s  w ou ld  be p e rm itted  u n d e r  U .S . in co m e tax  trea tie s , as 
d iscu ssed  below .

F o r  ex am p le , u n d e r th e  in co m e  tax  trea tie s  th a t th e  U n ited  S ta tes has 
e n te red  in to  w ith  Jap a n , Ita ly , and  F ra n c e , e a ch  co u n try  ex em p ts  fro m  its national

Vew York 
V6xfunpon 
Ua Angela 
Quilntu 
London

C.:U3ociopenUVlit)3\Ki!anV0Q2M85.0l
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income lax the income derived by a resident of the other jurisdiction from the 
operation of ships or aircraft in international traffic.1 Moreover, through exchanges 
of diplomatic notes, these foreign nations also exempt the income of U.S. shipping 
and air transport companies from local taxes, such as the enterprise tax in Japan,2 
the “ILOR” in Italy, or the "taxe professionnelle" in France,4 provided that no 
state, county, or local government in the United States levies an income tax on. 
shipping and air transport companies resident in such countries. So, for example, if 
no U.S. state or locality taxes the income of a Japanese shipping and air transport 
company, a U.S. shipping and air transport!company that moves cargo between the 
United States and Japan would pay only U.S. federal, state, and local income taxes 
because it would be exempt from Japanese national and local income taxes. 
Similarly, a Japanese shipping or air transport company moving cargo between 
Japan and the United States would be exempt from U.S. federal, state and local 
income taxes and would only pay Japanese national and local income taxes. 
Although Congress has not enacted a statute or entered into a treaty that would 
require the states to exempt non-U.S. shipping and air transport companies from 
state and local income taxes, the U.S. Departments of State and Treasury have 
actively enlisted the cooperation of the U.S. states aud localities in advancing this 
policy. For example, in recent years both the States of New York and New Jersey 
contemplated taxing foreign carriers. State! and Treasury Department officials had 
discussions with tax officials from those states, encouraging them not to tax foreign 
carriers because of the retaliatory impact such taxation could have on U.S. carriers 
abroad. Both New York and New Jersey decided not to impose their taxes on 
foreign carriers.

If any U.S. state or locality (e.g., Alaska) were to tax the income of 
shipping and air transport companies residing in, Japan, Italy, or France, the 
eiuivalems of states or localities in those countries could then impose their taxes on 
U.S. shipping and air transport companies. To illustrate, in the 1971 exchange of 
diplomatic notes, the Japanese government stated that if a U.S. locality were to levy 
an income tax on Japanese shipping and air transport companies, the Japanese 
government would “take necessary measures" to let local Japanese authorities levy 
the Japanese enterprise tax on all U.S. shipping and air transport companies. 
Therefore, regardless of whether it is a resident of the state or locality that initially 
imposed the income tax on Japanese shipping and air transport companies, a U.S. 
shipping or air transport company that moves cargo or passengers between the

Income Tax Convention, March 8, 1971, U.S.-Japan, Article 10. Income 
Tax Convention, April 17, 1984, U.S.-Italy, Article 8(1). Income and Capital Tax 
Convention, August 31, 1994, U.S.-France Article 8(1).

Exchange of Notes, March 8, 1971, U.S.-Japan.
3 Exchange of Notes, April 17, 1984, U.S.-Italy.
4 Exchange of Notes, August 31, 1994, U.S.-France.
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United States and Japan could become required to pay local Japanese income taxes 
in addition to its U.S. income taxes, although the company would still be exempt 
from the Japanese national income tax. The corresponding Japanese shipping and 
air transport company would similarly pay U.S. state and local income taxes in 
addition to its Japanese income taxes. Similar provisions are included in the 
exchanges of diplomatic notes with Italy and France.

i

While Japan, Italy, and France have formal agreements with the 
United States in this regard, we understand that informal agreements of a similar 
nature exist with many other of the 70 countries which provide reciprocal 
exemptions to U.S. carriers. Thus, the taxation of foreign carriers by Alaska could 
directly result in retaliatory taxes being imposed on U.S. carriers in a number of 
foreign jurisdictions.

i
If I can provide you with additional information in this regard, please

let me know.

Sincerely,

Kenneth KleiniI

* * TOTAL PAGE.004 * * 
    ................
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The Honorable Norman Rokeberg 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, Alaska 99801-1182

Dear Representative Rokeberg,

BP Exploration (Alaska) Inc., supports your efforts to pass House Bill 472. We believe 
that it is important to protect the many other industries from the serious negative impact 
that would otherwise affect their businesses. We also believe that failure of this bill will 
be a detriment to new investment in the state by prospective investors.

Sincerely,

James A. Pah 
Director, External Affairs

JAP/dc
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Committee Acts to Keep Alaska "Open for Business" 
Labor and Commerce Moves Out HB 472

(JUNEAU) — The House Labor and Commerce Committee today moved 
out House Bill 472, "An Act relating to apportionment of business income." The 
House Labor and Commence Committee dn^nated TIB 472 after a February 
decision by the Alaska Supreme Court that the Alaska Corporation Ne^4 Income 
Tax (ANITA) applies to the income of foreign flagged ships and aircraft bringing 
goods and passengers to and from Alaska."

"This new tax burden would have a chilling effect on commercial 
development, international trade, and job creation in this state," said 
Representative Norman Rokeberg (R-Anchorage), Chairman of the L&C 
Committee. "It will slam the door on the myth that 'Alaska is open for business.' 
If the Department of Revenue implements this new tax, Alaska would be the only 
state to have such a tax," Rokeberg said.

The L&C Committee noted, in inovi' g out HB 472, that Alaska would be 
severely impacted without passage of the .easure. International air cargo, air 
couriers, airlines, fishermen and seafood processors, mining and coal companies, 
cruiseship lines and tourism, timber and wood products, manufacturing firms, 
and oil and LNG exports would all be either directly taxed or subject to either 
foreign retaliation or secondary effects.

HB 472 now moves to the House Finance Committee.

# # #
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A M E N D M E N T

OFFERED IN THE HOUSE 

TO: HB 472

BY REPRESENTATIVE ROKEBERG

1 Page 1, line 1:

2 Delete all material.

3 Insert ""An Act relating to taxation of business income; and providing for an

4 effective date.""

5 Page 1, foliowing line 10:

6 Insert a new bill section to read:

7 "* Sec. 3. This Act takes effect immediately under AS 01.10.070(c)."
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DIVISION OF LEGAL AND RESEARCH SERVICES 
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STATE OF ALASKA
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M E M O R A N DUM April 8, 1998

SUBJECT:

TO:

FROM:

Business tax apportionment (HB 472)

Representative Norman Rokeberg 
Attn: Shirley Armstrong

Richard A. Glover 
Legislative Counsel

Enclosed is the CS you requested. The new section that excepts certain taxes from the 
retroactive provisions may be a violation of the constitutional requirements o f equal 
protection under the laws, as two taxpayers, similarly situated, are treated differently 
seemingly without the requisite state interest in making this classification. The taxpayer that 
has remitted payment to the state in settlement o f a purported tax liability will not get the 
benefit o f the retroactive provision, where a taxpayer in the same situation who has not 
settled, will be rewarded for that delay. To pass constitutional challenge, the state will be 
required to show, at the very least, a rational basis for this distinction.

If I may be of further assistance, please advise.

RAG.’glc 
98-218.glc

Enclosure
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CS FOR HOUSE BILL NO. 472( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BILL

FOR AN ACT ENTITLED 

"An Act relating to apportionment of business income; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.20.021(a) is amended to read:

(a) Sections 26 U.S.C. 1 - 1399 and 6001 - 7872 (Internal Revenue Code), as 

amended, are adopted by reference as a part of this chapter. These portions of the 

Internal Revenue Code have full force and effect under this chapter unless excepted 

to or modified by other provisions of this chapter. However, notliimz in this chanter 
or in AS 43.19 (Multistate Tax Compact) may be construed as an exception to or 
modification of 26 U.S.C. 883.

* Sec. 2. APPLICABILITY. Section 3 of this Act and the amendments to AS 43.20.021(a) 

made by sec. 1 of this Act do not apply to payments under an agreement entered into before 

the effective date of this Act between a taxpayer and the state as a discharge of tax liability.

* Sec. 3. Section I of this Act is retroactive to January 1, 1993.

• 1-  C S I IB  472( )
New Text Underlined [DELETED TEXT BRACKETED)
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1 II * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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1 Page 1, line I, following "income":
2 Insert and providing for an effective date"

3 Page 1, following line 9:

4 Insert a new bill section to read:

5 "* Sec. 2. APPLICABILITY. Section 3 of this Act and the amendments to

6 AS 43.20.021(a) made by sec. 1 of this Act do not apply to payments under an agreement

7 entered into before the effective date of this Act between a taxpayer and the state as a

8 discharge of tax liability."

9 Renumber the following bill section accordingly.

10 Page 1, line 10:

11 Delete "This"

12 Insert "Section 1 of this"

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG
TO: HB 472

13 Page 1, following line 10:

14 Insert a new bill section to read:

15 "* Sec. 4. This Act takes effect immediately under AS 01.10.070(c)."
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• .  LAW OFFICES
G r o s s  &  B u r k j c

a pnorcsaionAL corporation 
•d S - 4  N O R T H  f f j a n k l i i m  s t r e e t  

J U N E A U ,  A L A S K A  9 9 B O I

A V R U M  M ,  G R O S S  1 9 0 7 1  E 6 6 - 2 7 7 7

S U S A N  A .  B U R K E

A p r i l  7, 1998

H o n . N o r m a n  R o k e b e r g  
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  R o o m  24 
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: L e g a l  I s s u e s  R e l a t i n g  to t h e  R e t r o a c t i v e  P r o v i s i o n
in H o u s e  B i l l  472 (An A c t  r e l a t i n g  to a p p o r t i o n m e n t  
o f  b u s i n e s s  income)

D e a r  R e p r e s e n t a t i v e  R o k e b e r g :

Y o u  h a v e  a s k e d  m e  t o  p r o v i d e  a b r i e f  w r i t t e n  s u m m a r y  o f  the 
t e s t i m o n y  I p r o v i d e d  to t h e  H o u s e  F i n a n c e  C o m m i t t e e  t o  t h e  e f f e c t  
t h a t  it w o u l d  b e  p e r m i s s i b l e  u n d e r  the A l a s k a  C o n s t i t u t i o n  to 
p r o v i d e  f o r  r e t r o a c t i v e  a p p l i c a t i o n  o f  the f o r e i g n  v e s s e l / f o r e i g n  
a i r c r a f t  e x e m p t i o n  p r o v i d e d  u n d e r  S e c t i o n  883 o f  t h e  I n t e r n a l  
R e v e n u e  C o d e  a n d  e x p r e s s l y  i n c o r p o r a t e d  i n t o  t h e  A l a s k a  N e t  
I n c o m e  T a x  A c t  b y  H o u s e  B i l l  472. Y o u  h a v e  a l s o  a s k e d  m e  to 
c o m m e n t  t h e  s e v e r a b i l i t y  of the r e t r o a c t i v e  p r o v i s i o n  of the 
b i l l .  I w i l l  f i r s t  a d d r e s s  the c o n s t i t u t i o n a l  i s s u e  a n d  t h e n  
b r i e f l y  c o m m e n t  o n  t h e  s e v e r a b i l i t y  issue.

I . C o n s t i t u t i o n a l  I s s u e .

T h e  D e p a r t m e n t  of L a w  h a s  r e c e n t l y  c o n c l u d e d  t h a t  
r e t r o a c t i v e  a p p l i c a t i o n  o f  the S e c t i o n  883 e x e m p t i o n  c o n t a i n e d  in 
H o u s e  B i l l  4 7 2  w o u l d  " p r o b a b l y "  be u n c o n s t i t u t i o n a l  a s  a n  
a p p r o p r i a t i o n  w i t h o u t  a p u b l i c  p u r p o s e  in v i o l a t i o n  of A r t i c l e  
IX, sec. 6 o f  the A l a s k a  C o n s t i t u t i o n .  In m y  view, t h a t  
c o n c l u s i o n  is i n c o r r e c t .

T h e  g e n e r a l  r u l e  g o v e r n i n g  r e t r o a c t i v e  t a x  e x e m p t i o n s  w a s  
s t a t e d  b y  t h e  c o u r t  i n  S c o t c  v. S t a t e  B o a r d  o f  E q u a l i z a t i o n , 58 
C a l . R p t r .  376, 379 (Cal.App. 1996):
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A s  a  g e n e r a l  r u l e ,  t h e  L e g i s l a t u r e  c a n n o t  p r o v i d e  
r e l i e f  f o r  t a x e s  w h i c h  h a v e  b e c o m e  f i x e d  a n d  v e s t e d .  - 
. .  ' T o  t h i s  g e n e r a l  r u l e ,  h o w e v e r ,  t h e r e  i s  a  w e l l  
r e c o g n i z e d  e x c e p t i o n .  I t  h a s  b e e n  c o n s i s t e n t l y  h e l d  
t h a t  e x p e n d i t u r e s  o f  p u b l i c  f u n d s  o r  p r o p e r t y  w h i c h  
i n v o l v e  a  b e n e f i t  t o  p r i v a t e  p e r s o n s  a r e  n o t  g i f t s  
w i t h i n  t h e  m e a n i n g  o f  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  i f  
t h o s e  f u n d s  a r e  e x p e n d e d  f o r  a  p u b l i c  p u r p o s e . '

T h e r e  a r e  a  n u m b e r  o f  r e l a t i v e l y  r e c e n t  c a s e s  f r o m  o t h e r  
j u r i s d i c t i o n s  t h a t  h a v e  a p p l i e d  t h i s  g e n e r a l  r u l e  a n d  t h a t  h a v e  
u p h e l d  t h e  v a l i d i t y  o f  r e t r o a c t i v e  t a x  e x e m p t i o n s  w h e r e  t h e  
c o u r t s  h a v e  f o u n d  t h a t  a  v a l i d  p u b l i c  p u r p o s e  i s  s e r v e d . 1 /  T w o  
o f  t h e s e  c a s e s  a r e  w o r t h  d e s c r i b i n g  i n  a  b i t  o f  d e t a i l ,  s i n c e  t h e  
r e t r o a c t i v e  a p p l i c a t i o n  w a s  u p h e l d  o n  t h e  b a s i s  o f  p u b l i c  
p u r p o s e s  q u i t e  s i m i l a r  t o  t h o s e  t h a t  h a v e  b e e n  a d v a n c e d  f o r  H o u s e  
B i l l  4 7 2 .

I n  A t l a n t i c  R i c h f i e l d  C o m p a n y  v .  C o u n t y  o f  L o s  A n g e l e s . 1 8 0  
C a l . R p t r .  9 0 1  ( C a l . A p p .  1 9 8 2 ) ,  t h e  c o u r t  u p h e l d  t h e  v a l i d i t y  o f  a  
s t a t e  s t a t u t e  r e t r o a c t i v e l y  c h a n g i n g  t h e  p r o p e r t y  t a x  a s s e s s m e n t  
p r a c t i c e s  o f  c o u n t i e s  w i t h i n  C a l i f o r n i a .  A t  i s s u e  w a s  t h e  m e t h o d  
f o r  v a l u i n g  l e a s e h o l d  i n t e r e s t s  i n  o i l  a n d  g a s  p r o p e r t i e s .  T h e  
s t a t e  s t a t u t e  d i r e c t e d  c o u n t y  a s s e s s o r s  t o  u s e  a  n e w  m e t h o d  - -  
o n e  t h a t  r e d u c e d  t h e  t o t a l  a s s e s s e d  v a l u e  o f  t h e  p r o p e r t y  - -  a n d  
a l s o  d i r e c t e d  t h a t  t h e  m e t h o d  a p p l y  t o  a  p r i o r  t a x  y e a r .  T h e  
c o u r t  h e l d  t h a t  w h i l e  t h e r e  w a s  n o  l e g i s l a t i v e  p u r p o s e  e x p r e s s e d  
i n  t h e  b i l l ,  " t h e  L e g i s l a t u r e  c o u l d  w e l l  h a v e  r e a s o n e d  t h a t  t h e  
l o n g  r u n  e n e r g y  p r o d u c t i o n  i n  C a l i f o r n i a  w o u l d  b e n e f i t  f r o m  t h e  
i m m e d i a t e  a p p l i c a t i o n  . . .  [ o f  t h e  s t a t u t e ]  t o  t h e  1 9 6 7 - 6 8  t a x  
y e a r  b e c a u s e  s u c h  a n  a p p l i c a t i o n  w o u l d  p r o m o t e  m a x i m u m  r e c o v e r y  
o f  o i l  a n d  g a s  r e s o u r c e s ,  i n c l u d i n g  p r o d u c t i o n  f r o m  m a r g i n a l  
w e l l s . "  H a v i n g  f o u n d  t h a t  t h i s  w a s  a  v a l i d  p u b l i c  p u r p o s e ,  t h e  
c o u r t  u p h e l d  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  s t a t u t e .

S i m i l a r l y ,  i n  C o u n t y  o f  S o n o m a  v .  s t a t e  B o a r d  o f  
E q u a l i z a t i o n . 2 4 1  C a l . R p t r .  2 1 5  ( C a l . A p p .  1 9 8 7 ) ,  t h e  c o u r t  u p h e l d  
t h e  v a l i d i t y  o f  a  s t a t e  s t a t u t e  p r o v i d i n g  f o r  a  r e t r o a c t i v e  
e x e m p t i o n  f r o m  c o u n t y  s a l e s  t a x e s  f o r  s a l e s  o f  g e o t h e r m a l  s t e a m  
b e c a u s e  i t  f o u n d  t h a t  r e t r o a c t i v e  a p p l i c a t i o n  s e r v e d  a  v a l i d  
p u b l i c  p u r p o s e  - -  s p e c i f i c a l l y ,  p r o m o t i n g  " t h e  c o n t i n u e d  u s e  o f  
g e o t h e r m a l  s t e a m  a s  a n  a l t e r n a t i v e  e n e r g y  r e s o u r c e . "

1 /  S e e ,  S c o t t  v .  S t a t e  B o a r d  o f  E q u a l i z a t i o n . 5 8  
C a l . R p t r . 2 d  3 7 6  ( C a l . A p p .  1 9 9 6 ) ;  M a r i c o p a  C o u n t y  v .  S t a t e  o f  
A r i z o n a . 9 2 8  P . 2 d  6 9 9  ( A r i z . A p p .  1 9 9 6 ) ;  C o u n t y  o f  S o n o m a  v .  S t a t e  
B o a r d  o f  E q u a l i z a t i o n . 2 4 1  C a l . R p t r .  2 1 5  ( C a l . A p p .  1 9 8 7 ) ;
S e a t t l e - K i n g  C o u n t y  C o u n c i l  o f  C a m p  F i r e  v .  S t a t e  D e p a r t m e n t  o f  
R e v e n u e . 7 1 1  P . 2 d  3 0 0  ( W a s h .  1 9 8 5 ) ;  A t l a n t i c  R i c h f i e l d  C o m p a n y  v .  
C o u n t y  o f  L o s  A n g e l e s . 1 8 0  C a l . R p t r .  9 0 1  ( C a l . A p p .  1 9 8 2 ) .
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O n e  o f  t h e  p u r p o s e s  of H o u s e  B i l l  472 is t o  e n s u r e  t h a t  
b u s i n e s s e s  i n  A l a s k a  t h a t  e x p o r t  g o o d s  o n  f o r e i g n  c a r r i e r s  w i l l  
n o t  o n l y  c o n t i n u e  to h a v e  f o r e i g n  c a r r i e r s  a v a i l a b l e  t o  t h e m  -- 
t h a t  is, c a r r i e r s  w h o  a r e  w i l l i n g  to c o n t i n u e  t o  d o  b u s i n e s s  i n  
A l a s k a  -- b u t  t h a t  t h e  r a t e s  c h a r g e d  r e m a i n  r e a s o n a b l e .  I m p o s i n g  
t a x e s  o n  t h e  i n c o m e  of t h e s e  c a r r i e r s  ( w h e t h e r  p r o s p e c t i v e l y  o r  
r e t r o a c t i v e l y )  w i l l  v e r y  l i k e l y  r e s u l t  i n  h i g h e r  s h i p p i n g  r a t e s  
f o r  t h o s e  A l a s k a  b u s i n e s s e s  th a t  r e l y  o n  t h e i r  s e r v i c e s .  S u c h  
i n c r e a s e s  w i l l  m a k e  it m o r e  d i f f i c u l t  f o r  all of t h e s e  b u s i n e s s e s  
to r e m a i n  p r o f i t a b l e ;  f o r  t h o s e  that a r e  a l r e a d y  o p e r a t i n g  o n  a 
s m a l l  p r o f i t  m a r g i n ,  s u c h  i n c r e a s e s  c o u l d  b e  d i s a s t r o u s .  In m y  
v i e w  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  v i e w  t h i s  a s  a v a l i d  p u b l i c  
p u r p o s e  a n d  o n e  t h a t  s u p p o r t s  the r e t r o a c t i v e  a p p l i c a t i o n  of the 
s e c t i o n  833 e x e m p t i o n . 2/

I I . S e v e r a b i l i t y .

A  q u e s t i o n  h a s  a l s o  b e e n  r a i s e d  as to w h e t h e r  t h e  
p r o s p e c t i v e  a p p l i c a t i o n  of the s e c t i o n  883 e x e m p t i o n  w o u l d  b e  
j e o p a r d i z e d  b y  t h e  i n c l u s i o n  in the b i l l  of the r e t r o a c t i v e  
p r o v i s i o n .  I n  m y  v i e w  t h e r e  is n o  r e a l  d a n g e r .  If t h e  
r e t r o a c t i v e  p r o v i s i o n  w e r e  e v e r  d e c l a r e d  u n c o n s t i t u t i o n a l  (whi c h  
I s e r i o u s l y  d o u b t ) , it w o u l d  a l m o s t  c e r t a i n l y  b e  s e v e r e d  f r o m  t h e  
s u b s t a n t i v e  s e c t i o n  of the bi l l  g r a n t i n g  the e x e m p t i o n  

p r o s p e c t i v e l y .

A S  0 1 . 1 0 . 0 3 0  p r o v i d e s ,  "Any law h e r e t o f o r e  o r  h e r e a f t e r  
e n a c t e d  b y  t h e  A l a s k a  l e g i s l a t u r e  w h i c h  l a c k s  a s e v e r a b i l i t y  
c l a u s e  s h a l l  b e  c o n s t r u e d  as t h o u g h  it c o n t a i n e d  Lhe c l a u s e  in 
the f o l l o w i n g  l a n g u a g e ,  'If a n y  p r o v i s i o n  of t h i s  Act, o r  t h e  
a p p l i c a t i o n  t h e r e o f  to a n y  p e r s o n  o r  c i r c u m s t a n c e  is h e l d  
i n v a l i d ,  t h e  r e m a i n d e r  o f  t h i s  A c t  a n d  t h e  a p p l i c a t i o n  t o  o t h e r  
p e r s o n s  o r  c i r c u m s t a n c e s  sha l l  n o t  b e  a f f e c t e d  t h e r e b y . ' "  T h i s  
s e c t i o n  c r e a t e s  a g e n e r a l  p r e s u m p t i o n  t h a t  the l e g i s l a t u r e  
i n t e n d s  t h e  r e m a i n i n g  p r o v i s i o n s  of a n  e n a c t m e n t  to b e  s e v e r a b l e  
a n d  r e m a i n  i n  e f f e c t  if one p r o v i s i o n  is h e l d  i n v a l i d .

T h a t  g e n e r a l  p r e s u m p t i o n  is s t r e n g t h e n e d  in t h i s  c a s e  b y  the 
f a c t  t h a t  t h e  e x e m p t i o n  c a n  b e  g i v e n  full e f f e c t  (and u n d e r l y i n g  
p u r p o s e s  m o s t l y  served) if the r e t r o a c t i v e  a p p l i c a t i o n  w e r e  h e l d  
i n v a l i d .  I s h o u l d  add, however, that the p r e s u m p t i o n  w o u l d  b e  
f u r t h e r  s t r e n g t h e n e d  b y  s t a t e m e n t s  f r o m  l e g i s l a t o r s  ( p a r t i c u l a r l y  
t h e  b i l l  s p o n s o r )  in t h e  l e g i s l a t i v e  r e c o r d  t h a t  c o n t i n u e d

2/ M y  r e s e a r c h  has, of course, d i s c l o s e d  a n u m b e r  o f  c a s e s  
in w h i c h  c o u r t s  h a v e  h e l d  that r e t r o a c t i v e  t a x  r e l i e f  m e a s u r e s  do 
n o t  p r o m o t e  a p u b l i c  p u r p o s e  a n d  o n  t h a t  b a s i s  h a v e  i n v a l i d a t e d  
them. N o n e  of t h o s e  cases, however, i n v o l v e s  a t a x  m e a s u r e  s u c h  
a3 H o u s e  B i l l  472, w h i c h  is d e s i g n e d  to p r o m o t e  a v e r y  s p e c i f i c  
e c o n o m i c  d e v e l o p m e n t  p u r p o s e .
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v a l i d i t y  o f  t h e  p r o s p e c t i v e  e x e m p t i o n  is i n t e n d e d ,  e v e n  if the 

r e t r o a c t i v e  a p p l i c a t i o n  is h e l d  i n v a l i d .

If I c a n  p r o v i d e  a n y  f u r t h e r  i n f o r m a t i o n ,  p l e a s e  l e t  m e

k n o w .

V e r y  t r u l y  your s ,

S u s a n  A. B u r k e

S A B : p S

TOTAL P . 0 5
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1 . To a d d r e s s  th e  c o n s t i t u t i o n a l  i s s u e  th e  f o l lo w in g  s ta te m e n t  
w ould  be h e l p f u l  t o  h av e  on th e  ta p e d  r e c o r d  o f  th e  H ouse F lo o r  
d e b a t e :

A n o th e r  p u rp o s e  o f  t h i s  b i l l  - -  i n c lu d in g  th e  
r e t r o a c t i v e  p r o v i s io n  - -  i s  t o  e n s u re  t h a t  b u s in e s s e s  
i n  th e  s t a t e  can  c o n t in u e  t o  e x p o r t  t h e i r  g o o d s on 
f o r e i g n  v e s s e l s  and  a i r c r a f t  a t  r e a s o n a b le  r a t e s .  I f  
f o r e i g n  s h ip p e r s  a r e  f o r c e d  t o  p a y  t h i s  t a x  - -  b o th  f o r  
f u t u r e  and  f o r  p a s t  t a x  y e a r s  - -  th e y  may r a i s e  t h e i r  
r a t e s  t o  c o v e r  th o s e  p a s t  and  f u t u r e  t a x  p ay m en ts  t o  a 
p o i n t  t h a t  w ould  e n d a n g e r  th e  c o n t in u e d  econom ic  
f e a s i b i l i t y  o f  th e s e  l o c a l  e x p o r t  e n t e r p r i s e s .

2 . I t  m ig h t a l s o  be  h e l p f u l  to  a d d r e s s  th e  c o n s t i t u t i o n a l  i s s u e
d i r e c t l y  and  s a y  so m e th in g  l i k e  th e  f o l lo w in g :

The D ep a rtm en t o f Law h a s  q u e s t io n e d  w h e th e r  t h e  
l e g i s l a t u r e  h a s  th e  pow er t o  make t h i s  l e g i s l a t i o n  
r e t r o a c t i v e  - - o n  th e  g ro u n d  t h a t  r e t r o a c t i v e  
a p p l i c a t i o n  w ould  c o n s t i t u t e  an a p p r o p r i a t i o n  w i th o u t  a 
p u b l i c  p u rp o s e  in  v i o l a t i o n  o f  A r t i c l e  IX, s e c .  6, o f  
th e  A la sk a  C o n s t i t u t i o n .  We h a v e , h o w ev er, r e c e iv e d  an 
o p in io n  from  S u san  B urke , a  Ju n e a u  a t t o r n e y  w i t h  many 
y e a r s  o f  e x p e r ie n c e  i n  s t a t e  c o n s t i t u t i o n a l  i s s u e s ,  
t h a t  t h e r e  i s  a v a l i d  p u b l i c  p u rp o s e  i n  m aking th e  
l e g i s l a t i o n  r e t r o a c t i v e  and  t h a t  t h e r e f o r e  A r t i c l e  IX, 
s e c .  6 w ould  n o t  be v i o l a t e d  by  m aking  t h i s  l e g i s l a t i o n  
r e t r o a c t i v e .  She c i t e d  s e v e r a l  c a s e s  f rom c o u r t s  i n  
o t h e r  j u r i s d i c t i o n s  t h a t  h av e  u p h e ld  r e t r o a c t i v e  t a x  
e x e m p tio n s  w here  th e  p u b l i c  p u rp o s e s  w ere  v e r y  s i m i l a r  
t o  th o s e  u n d e r ly in g  t h i s  l e g i s l a t i o n .

3 . On th e  s e v e r a b i l i t y  q u e s t io n  i t  w ould be  h e l p f u l  t o  h av e  on
th e  r e c o r d  th e  f o l lo w in g :

A q u e s t io n  h a s  a l s o  a r i s e n  a s  to  w h e th e r  th e  
r e t r o a c t i v e  p r o v i s io n  o f  th e  b i l l  i s  s e v e r a b l e  f rom th e  
p r o s p e c t i v e  amendment - -  t h a t  i s ,  i f  f o r  some r e a s o n  
th e  r e t r o a c t i v e  p r o v is io n  w ere h e ld  u n c o n s t i t u t i o n a l  
w ould t h e r e  be any  e f f e c t  on th e  p r o s p e c t i v e  s e c t i o n .
I t  i s  c e r t a i n l y  th e  i n t e n t  o f  th e  H ouse L a b o r &
Commerce C om m ittee t h a t  s p o n s o re d  t h i s  l e g i s l a t i o n  t h a t  
t h e s e  two p r o v i s i o n s  a r e  t o t a l l y  s e p a r a t e  and 
s e v e r a b l e .  In  w hat I  b e l i e v e  i s  th e  re m o te  p o s s i b i l i t y  
t h a t  a c o u r t  m ig h t i n v a l i d a t e  th e  r e t r o a c t i v e  
p r o v i s i o n ,  we w ould c e r t a i n l y  w ant th e  p r o s p e c t i v e  
amendment t o  re m a in  in  th e  la w . / f 3  o  J '. / O . O 3 ̂

TOTAL P . 0 2



ALASKA STATE LEGISLATURE 
House o f Representatives

REPRESENTATIVE NORM AN ROKEBERG, CHAIRMAN 
REPRESENTATIVE JOHN COW DERY, V ICE CHAIRMAN 
REPRESENTATIVE BILL HUDSON 
REPRESENTATIVE JOE RYAN 
REPRESENTATIVE JERRY SANDERS 
REPRESENTATIVE TOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE AIDE. SHIRLEY AR M STR O NG  
COMMITTEE SECRETARY. C ATH Y W OOD 
COMMITTEE HEARING ROOM 17 STATE  CAPITOL

COMMITTEE MEMBERS: INTERIM:
716 W EST 4TH AVENUE. SUITE 640 
ANCHO RAGE AK 99501 
PHONE: (907) 250-8191 
FAX : (907)258-2916

SESSION:
STATE CAPITOL ROOM 24 
JUNEAU. AK 99601-1197 
PHONE: (907) 465-49S1 
FAX: (907) 465-2040

L a b o r  a n d  C o m m e r c e  C o m m i t t e e

MEMORANDUM

TO: Representative Gene Therriault, Co-Chair
Representative Mark Hanley, Co-Chair 
House Finance Committee

FROM: Representative Norman Rokeberg, Chairman
House Labor and Commerce

DATE: March 30, 1998

SUBJECT: Hearing Request for HB 472 - “An Act relating to apportionment of
business income."

I respectfully request that a committee hearing be scheduled for HB 472.
Attached is a bill packet for use by the committee and letters of support.

Thank you for your consideration in this matter. If you have any questions please 
contact Shirley Armstrong at 465-4968.

Attachments



A L A S K A  S T A T E  L E G I S L A T U R E

INTERIM:
71GW EST4TH AVENUE, SU R E  640 
ANCHORAGE, AK 99501 
PHONE: (907)258-8191 
FAX : (907)250-2916

SESSION:
STATE CAPITOL. ROOM 24 
JUNEAU, AK 99301-1102 
PHONE: (907) 465-495-1 
FAX: (907 ) 465-2040

SPONSOR STATEMENT 
HOUSE BILL 472

“An Act relating to apportionment of business income; and providing for an effective date.”

This bill originated at the request of the industries effected by the recent Alaska Supreme 
Court ruling, State of Alaska vs OSG BULK Ships, Inc., dated February 20, 1998, that the Alaska 
Corporation Net Income Tax (‘ANITA") applies to the income of foreign flagged ships and aircraft 
bringing goods and passengers to and from Alaska.

This new tax burden will have a chilling effect on commercial development, international trade 
and job creation in this state. It will slam the door on the myth that “Alaska is open for Business”. If 
the Department of Revenue implements this new tax, Alaska would be the on ly  state to have such a 
tax.

The court held that the exemption from taxation granted in 26 U.S.C. Section 883 "is impliedly 
excepted to [or modified] by the ANITA" (italics added). The Legislature adopted Section 883 when it 
enacted AS 43.20.021 (a) "Sections 26 U.S.C. 1-1399 and 6001-7872 (Internal Revenue code), as 
amended, are adopted by reference...", (See the bill.). The Court found otherwise.

The issue for the Legislature and the Administration can be posited as: Should the public 
policy of the State of Alaska be to tax the net income of foreign flagged/owned ships, aircraft, railroad 
rolling stock and communication satellites contrary to the tax law of the United States and it’s 
agreements with foreign governments engaged in commerce in our state?

A strong indication that the Legislature intended to adopt Section 883 without exception is 
evident by the rejection of legislation sought by the Department of Revenue in 1991-1992. This 
legislation specifically stated that Section 883 was not adopted into Alaska tax law.

Commerce of the state of Alaska will be severely impacted without passage of HB 472. The 
following business sectors would be directly taxed; subject to foreign retaliation or secondarily 
effected: international air cargo, air couriers, and airlines; fishers and seafood processors; mining 
and coal companies; cruiseship lines and tourism; timber and wood products; manufacturing firms; 
and oil and LNG exports.

The imposition of a new business tax, for an as yet unknown amount, will have a detrimental 
effect on the business and employment of Alaskans.

House o f Representatives

REPRESENTATIVE NORM AN ROKEBERG, CHAIRMAN
REPRESENTATIVE JOHN COW DERY. VICE CHAIRMAN 
REPRESENTATIVE BILL HUDSON 
REPRESENTATIVE JO E  RYAN 
REPRESENTATIVE JERRY SANDERS 
REPRESENTATIVE TOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE AIDE. SHIRLEY ARM STRO NG  
COMMITTEE SECRETARY. C AT IIY  W OOD 
COMMITTEE HEARING ROOM 17 STATE  CAPITOL

COMMITTEE MEMBERS:

L a b o r  a n d  C o m m e r c e  C o m m i t t e e

3/28/98
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A la s k a

A Subsidiary ol Cominco American Incorporated

April 6, 1998 

Representative Rokeburg
Chairman, House Labor and Commerce Committee 
Alaska State Legislature 
Juneau, Alaska 99801

Dear Honorable Represent Rokeburg:

The following is a summary of flag states for shipping vessels for various mines 
in the State of Alaska, as you requested during the committee hearing last week. 
I hope you find this information helpful.

Regards,

Charlotte L. MacCay
Senior Administrator, Environmental and Regulatory Affairs



1996
• Panama -  5
• Philippines -  4
• British Hong Kong -  2
• Hong Kong -  1
• Malaysia - 1
• Greece - 1

1997
• Panama- 4
• Cyprus -  3
• Liberia - 3
• Philippines- 2
• Singapore -1
• Malaysia - 1

0
R ed  D og P o rt: 0 4 - 1 4 - 9 CA

Seward Terminal

1996-97
• Panama -  6
• Singapore - 5
• Cyprus -  3
• Malta -  3
• Poland - 2

Skagway Terminal
October, 1995-April, 1997
• Japan

December, 1997 - February, 1998
• Cyprus - 1
• Vanuatu - 1
• Thailand- 2
• Liberia - 1



ALASKA STATE LEGISLATURE 
House o f Representatives

REPRESENTATIVE NORM AN ROKEBERG, CHAIRMAN 
REPRESENTATIVE JOHN COWDERY. VICE CHA IRMAN 
REPRESENTATIVE BILL HUDSON 
REPRESENTATIVE JOE RYAN 
REPRESENTATIVE JERRY SANDERS 
REPRESENTATIVE TOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE AIOE. SHIRLEY ARM STRONG 
COMMITTEE SECRETARY. C ATHY WOOD 
COMMITTEE HEARING ROOM 17 STATE CAPITOL

COMMITTEE MEMBERS:

L a b o r  a n d  C o m m e r c e  C o m m i t t e e

MEMORANDUM

INTERIM:
716 W EST  4TH AVENUE, SUITE 640 
AN C H O R AG E  AK 99501 
PHONE: (907)258-6191 
FAX : (907)258-2916

SESSION:
STATE CAPrTOC ROOM 24 
JUNEAU, AK  99601-1182 
PHONE: (907) 465-1954 
FAX: (907) 465-2040

TO: Representative Pete Kott, Chairman
House Rules Committee

FROM: Representative Norman Rokeberg, Chairman
House Labor & Commerce Committee

DATE: April 7, 1998

SUBJECT: HB 472- Apportionment Of Business Income

Please consider this memorandum a request to schedule HB 472 for the floor. Attached 
you will find a packet for floor use.

If you have any questions, please contact Shirley Armstrong at 465-4968.

Attachment



T H E  S T A T E S  O F  

N E W  J E R S E Y  A N D  N E W  Y O R K  

W I T H D R E W  T H E I R  S T A T E  T A X E S  

O N  F O R E I G N  F L A G G E D  

T R A N S P O R T A T I O N  I N  

T H E  F A C E  O F  F E D E R A L  

O P P O S I T I O N



Uniwd wUtcri Department ul State 

iFiisluA/ttin, D. ^(l-5~0 

A p r i l  G , 1 9 9 4

D e a r  M r ,  T h o m p s o n :

I  am w r i t i n g  t o  s e e k  y o u r  c o o p e r a t i o n  on an  i m p o r t a n t  
m a t t e r  a f f e c t i n g  U . S .  i n t e r n a t i o n a l  a v i a t i o n  r e l a t i o n s .

S e v e r a l  c o u n t r i e s  h a ve  b r o u g h t  t o  o u r  a t t e n t i o n  by  means  of  
d i p l o m a t i c  n o t e s  t h e  i n t e n t i o n  o f  t h e  S t a t e  o f  Hew J e r s e y  t o
i m p o s e  a c o r p o r a t i o n  b u s i n e s s  t a x  upon f o r e i g n  a i r  c a r r i e r s
o p e r a t i n g  in. a n d  o u t  o f  New J e r s e y .

The  p r o p o s e d  t a x  woul d  e f f e c t i v e l y  u n d e r m i n e  t h e  p r i n c i p l e
o f  r e c i p r o c a l  t a x  e x e m p t i o n  a t  t h e  n a t i o n a l  l e v e l  c o n t a i n e d  in. 
m a n y  i n t e r n a t i o n a l  a g r e e m e n t s  we h ave  c o n c l u d e d  o v e r  t h e  y e a r ,s  
w i t h  f o r e i g n  g o v e r n m e n t s .  I t  a l s o  w ou l d  i n v i t e  r e t a l i a t o r y  
t a x a t i o n  o f  U . S .  a i r l i n e s  which  hav(= i n t e r n a t i o n a l  o p e r a t i o n s .  
F o r e i g n  g o v e r n m e n t s  h a v e  t o l d  u s  t h a t  t h e y  h a v e  t h e  a u t h o r i t y  
a l r e a d y  i n  p l a c e  t o  p e r m i t  t h e i r  s t a t e  a n d / o r  l o c a l  t a x  
a u t h o r i t i e s  t o  b e g i n  t a x i n g  U.S .  c a r r i e r s  s h o u l d  New J e r s e y  
p r o c e e d  w ; t h  t h e  c o r p o r a t i o n  t a x .

T a x a t i o n  b y  s t a t e  an d  l o c a l  a u t h o r i t i e s  . is a s i g n i f i c a n t  
'g r o b i e S ^ f o r  t h e  i n t e r n a t i o n a l  a v i a t i o n  c o m m u n i t y .  C o n c e r n s  i n  
t h i /S  ar» ija r e c - e n t ly  p r o m p t e d  t h e  C o u n c i l  o f  t h e  I n t e r n a t i o n a  1 
G S f e L J '^ ^ i a t i o n  O r g a n i z a t i o n  (ICAO),  t h o  m a in  f o r u i n  f o r  
c a g x s t l^ ta t io n  and  c o o r d i n a t i o n  on i n t e r n a t i o n a l  a i r  t r a n s p o r t  
m a t t e r s ,  t o  s t r e n g t h e n  a number  o f  a v i a t i o n  t a x  e x e m p t i o n  
r e s o l u t i o n s  o p p o s i n g  t h e  i m p o s i t i o n  o f  s u b - n a t i o n a l  f a x e s  on 
i n t e r n a t i o n a l  s i r  c a r r i e r s .  We s u p p o r t e d  a n d  v o t e d  f o r  t h e s e  
r e s o l u t i o n s  a s  b e i n g  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  U n i t e d  S t a t e s .

O t h e r  s t a t e  g o v e r n m e n t s  have  c o n s i d e r e d  t a x a t i o n  o f  
f o r e i g n  c a r r i e r s  a s  a p o s s i b l e  s o u r c e  o f  r e v e n u e .  I n  p r e v i o u s  
c a s e s ,  m o s t  r e c e n t l y  New 'fo rk  i n  1 99 2 .  s t a t e  a u t h o r i t i e s

Mr. R o b e r t  T hom pson
A c t i n g  D i r e c t o r ,  D i v i s i o n  o f  T a x a t i o n  

S t a t e  o f  New J e r s e y
5 1) Da c r a c k  S t r e e t  c;N -  209

T c e n t u r i ,  Hew J e r s e y  OSSl f i

■i i.--



u l t i m a t e l y  c o n c l u d e d  t h a t  it w o u l d  b e  u n w i s e  t o  i n s i s t o n  
t a x i n g  f o r e i g n  a i r l i n e s  at the p r i c e  of b r i n g i n g  r e t a l i a t o r y  

s u b - n a t i o n a l  t a x e s  upor. U.S. c a r r i e r s .  T i t - f o r - t a t  t a x a t i o n  
c l e a r l y  w o u l d  i m p a c t  s e v a r e l y  o n  U. S .  a i r l i n e s ,  s o m e  o f  w h o m  

h a v e  m a j o r  o p e r a t i o n s  i n  N e w  J e r s e y .

T h e  D e p a r t m e n t  o f  S t a t e ,  t h e r e f o r e ,  s t r o n g l y  e n c o u r a g e s  the 

S t a t e  o f  'New J e r s e y  to r e c o n s i d e r  i t s  p l a n  t o  i m p o s e  a 
c o r p o r a t i o n  t a x  o n  a i r  c a r r i e r s  of c o u n t r i e s  t h a t  e x e m p t  U . S .  

a i r  c a r r i e r s  f r o m  i n c o m e  t a x e s .  S u c h  r e c o n s i d e r a t i o n  w o u l d  a 

o u r  l o n g - s t a n d i n g  n a t i o n a l  g o a l  of f o s t e r i n g  i n t e r n a t i o n a l  ar 

t r a n s p o r t a t i o n  a s  a f a c i l i t a t o r  o f  e c o n o m i c  g r o u t ’n a n d  

d e v e l o p m e n t .

m 
»-*•
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G o o d  a ftern oon  L a d ies  and G en tlem en ,

M y  n a m e  is G re g  C h am p ion , I am  the G en era l M a n a g er  o f  the S h era ton  A n ch o ra g e  H o te l  
and  In ter-A lask a  H o te ls  In corp ora ted . In add ition , as a sister co m p a n y  to  H an jin  
In tern ation a l C o rp o ra tio n  (a fo re ig n  co rp o ra t io n )  the parent co m p a n y  o f  K o re a n  A ir , I w ill 
a lso  b e  speak ing  o n  b e h a lf  o f  K orea n  A ir  interests in A laska .

A s  lo n g  term  partners w ith the C ity o f  A n ch o ra g e  and  State o f  A la sk a , w e  h ave b e e n  
in v o lv e d  in a variety  o f  business based  in A la sk a . O u r  h old ings h ave o r  d o  in clu d e  real 
p ro p e rty , apartm en t build ings, ca rg o /p a ssen g er  flights, ca terin g  fa c ilities , lau n dry /lin en  
co o p e r a t iv e  com p a n y , and  o f  co u rse , the S h era ton  A n ch o ra g e  H o te l. O u r  A laska  
o p e ra tio n s  a cco u n t fo r  a total in excess o f  350 full tim e A laskan  e m p lo y e e s  in clu d in g  a irport 
staff. O u r investm ents sh ow  a d esire  to  p artic ipate  at all levels  o f  b o th  bu sin ess  and  socia l 
grow th  fo r  the city  and state. O u r com m itm en ts  to  date en co m p a ss  m o r e  than just 
e c o n o m ic  stability fo r  o u r  e m p loy ees , bu t the reality o f  partic ipatin g  in s ig n ifican t w ays to  
a lo n g  list o f  ch aritab le  org an iza tion s and  grou p s  th ? f p rov id e  fo r  the g re a te r  w ell b e in g  o f  
the e n tire  com m u n ity .

T o  p ro v id e  a little history o n  the A n ch o ra g e  In tern ation al A irp o r t  and o u r  business 
o p e ra tio n s , p lea se  recall app rox im ate ly  ten  (1 0 )  years  a g o  1987. D u rin g  this tim e p e r io d  
A n c h o r a g e  lost nearly  every  fore ign  air ca rr ie r  as a result o f  the o p e n in g  o f  R u ssian  
A ir sp a ce . T h e  rea son  business w as lost was that the earn ers  fou n d  s ign ifican t e c o n o m ic  
gains b y  using R ussian  A irsp a ce  and  the ability to  e lim in ate  A n ch o ra g e  as a tech n ica l stop . 
M o r e o v e r , as fees, taxes, land ing rights, and o th e r  taxes con tin u e  to  esca la te  all ea rn ers  will 
aga in  b e  fo rc e d  to  eva lu ate  op tion s  and  costs. S ince  A n ch o ra g e  is n o t  a fin a l destin ation  
fo r  any o r  the 12 fo re ig n  carriers, p lea se  co n s id e r  that oth er o p tion s  a rc  and  w ill b e c o m e  
a va ila b le . It has a lread y  b e e n  d eterm in ed  that S tock h o lm  is o v e r  15 m in u tes  c lo s e r  to the 
E ast C o a st fo r  a m a jority  o f  flights fro m  A sia , a sign ificant savings to  daily  op era tion s . In 
a d d itio n , as R ussians lo ca tion s  con tin u e  to im p ro v e  facilities and log istica l co n ce rn s  these 
lo ca t io n s  w ill again rece iv e  future con s id era tion . T h e  current e c o n o m ic  crisis in A s ia  a lso  
p lays a ro le  in these d ecision s. In add ition , regard less  o f  the State S u p rem e  C ou rt d ecis ion  
K o re a  and  the U .S . G o v e rn m e r if  h ave a stan d in g ' law  that e lim in ates  d o u b le  taxation  
sce n a rio s , c learly  this n ew  law  w ou ld  v io la te  that F ed era l agreem en t.

A t  this tim e, the cost o f  d o in g  business has b e e n  in fa v or  o f  n ot on ly  m a in ta in in g  A la sk a n  
o p e ra t io n s  but to  significantly d e v e lo p  system s and infrastructure that w ill len d  itse lf to  
in crea ses  to  the yea r 2000 and b e y o n d  p ro v id e d  A n ch o ra g e  rem ain s e co n o m ica lly  
co m p e tit iv e .

In c lo s in g , if  this in co m e  tax is en acted , A laska  w ou ld  b e  the on ly  State in the n ation  to levy  
such  a tax. T h is tax w ou ld  lead  m any nations to  v iew  A laska  as an u n fa v o ra b le  p la ce  to  d o  
bu sin ess  and op e n  the d o o r  to  th ese cou n tr ies  to  levy sim ilar taxes o n  A m e r ica n  b ased  
o p e ra to rs . T h e  ram ifica tion s o f  this tax a rc im m en se  and wil) h ave a d rastic im p a ct on  this 
state and  virtually all business ven tu res in clu d in g  tou rism , natural re so u rce s , and future 
bu sin ess  d ev e lop m en t. I can n ot think o f  a m o r e  devastating b lo w  to  the e c o n o m ic  grow th  
that A la sk a  has en joy ed  fo r  the last severa l years.
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The Problem
-  The A laska Net In com e T ax A ct  (A N IT A ) incorporates, by  reference, groups o f  

sections o f  the US Internal R evenue Service C ode.
• T he A laska Departm ent o f  R even u e (o r  m ore likely  an attorney w ork in g  fo r  the 

Department o f  L aw ) op in ed  that A laska, for  the purposes o f  calcu lating lax liability 
under A N IT A , co u ld /sh o u ld  in clu d e  the w or ld w id e  net in co m e  o f  sh ipping 
corporations without regard to the country o f  registration(flag) o f  the vessels operated 
b y  the corporation . A s a result, the D O R  attempted to  im plem ent the attorney’ s 
opinion and was sued by  O S G  Bulk Ships, Inc. O S G  is U S subsidiary o f  a parent US 
corporation, which parent has subsidiaries which operate foreign flag  vessels. H aving 
not seen the legal opin ion  upon w hich D O R  acted, there is no w ay o f  know ing i f  the 
opin ion  addressed non -U S corporations w hich have foreign  flag  vessels or  foreign 
registered aircraft servicing Alaska.

• It appears that the O S G  argument in court centered around the so-ca lled  Section  883 
exem ption  granted under U S IRS cod e . Section  883 is included in a b lo ck  o f  IRS 
sections included by reference in A N IT A .

• O S G  prevailed in A laska Superior Court, the Departm ent o f  R even u e prevailed  on 
appeal to the A laska Suprem e Court. In ruling in favor o f  the Department o f  R evenue 
the A laska Supreme Court eliminated the 883 exem ption which exem pts foreign  flag 
vessels and foreign  registered aircraft from  taxation i f  the country o f  registration 
grants an exem ption to US flag vessels and US registered aircraft.

______________________ C onsequence o f  A laska Suprem e Court D ecision  _ _
A l l  n o n -US c o r p o r a t i o n s  w h i c h  o p e r a t e  f o r e i g n  f l a g  V e s s e l s a n d /o r  f o r e i g n

R E G IS T E R E D  A I R C R A F T  C A L L I N G  A T  A L A S K A N  P O R T S /A T R P O R T S  A R E  S U B J E C T  T O  T A X A T I O N

u n d e r  A N IT A . T h e i r w o r l d w i d e  n e t  i n c o m e  c a n  b e  t a x e d  in p r o p o r t i o n  t o  t h e

T I M E  S P E N T  a t  a  P O R T / A IR P O R T  IN  A L A S K A -

E xcept for North S lope  o il, all seaborn A laska exports (coa l, tim ber, fish, ore  &  ore 
concentrates, gravel) to foreign  destinations m ove  in foreign flag vessels ow n ed  by non- 
US corporations. In the absence o f  restoring via  statute the 883 exem ption , the w orld  
w ide net incom e o f  the o f  the non-U S corporate ow ners o f  these foreign  flag vessels will 
becom e subject to taxation under A N IT A .

This w ou ld  be a new  tax. A laska w ou ld  be the on ly  state w hich  assesses such a tax. 
W hile the federal governm ent cannot dictate State taxation p o licy , such a new  tax w ould 
violate federal trade treaties with A laska ’ s m ost important trading partner-Japan. Sub 
national governm ents in foreign countries cou ld  im pose incom e taxes on US corporations 
not now  subject to taxation without violating treaties with the US.

The A laskan consum er (im ported  g o o d s ) and the Alaskan producer (exported  g o o d s ) 
w ou ld  pay for  this new  tax in higher freight rates. D epending on specific  circum stances, 
this new  tax cou ld  kill an existing export deal or  cause a potential export deal to be 
stillborn. Alternatively, depending on sp ecific  circum stances, im position o f  this new tax
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cou ld  create additional co lle ctio n  and audit costs and result in no new  revenue being 
collected .

I w ou ld  q u estion  w hether, in  enacting and /or m od ify in g  A N IT A , it was ev er  the 
legislature’ s intent to attempt to im pose corporate incom e taxes on the foreign  ow ners o f  
fore ign  flag  vessels or  foreign  registered aircraft. N or do  I believe that it is an unstated 
p o licy  o f  the current adm inistration to attempt to tax foreign  ow ners o f  foreign  flag  
vessels or foreign  registered aircraft. 1 do  believe  that the A laska Suprem e Court had no 
idea o f  the potential con sequ en ces o f  their op in ion . The net result is chat the A laska 
Suprem e Court was in e ffect setting p o licy  rather than interpreting law.

HB 4 7 2  is a sim ple, clear and unam biguous statement that it is not the p o licy  o f  the State 
o f  A laska to im pose corporate in com e taxes on foreign  owners o f  foreign  flag  vessels or 
foreign  registered aircraft.

In the absence o f  enactment o f  such a bill, A laska:
• W ill have the dubious distinction  o f  being the on ly  state in the U nited States to 

attempt to tax entities that even the federal governm ent does not tax.
• Sends a clear m essage that A laska can ’ t be trusted to abide by international trade 

treaties executed by  the federal government.
• A d d  to the cost o f  foreign  good s  im ported to A laska and the cost o f  good s  exported 

from  Alaska.
• W o u ld  im p ose  a n ew  tax in  the absence o f  any understanding o f  the revenue 

production  potential, cost o f  administration, or probable consequences.
• Has the potential o f  severely effectin g  econ om ic viability o f  existing resource export 

deals and p ossib ly  destroying the e con om ic  viability o f  develop ing resource export 
deals.

Thank you  for the opportunity to present (his testim ony and I respectfully request that the 
A laska Legislature address this important prob lem  by passing HB 472  at the earliest 
possible dale.

T o  use the w ords o f  an Assistant C om m issioner o f  R evenue the State’ s action with regard 
to taxation o f  foreign  flag  vessels is “ all over the Internet” . It is on ly  by decisive  action 
by  this legislature that the dam age to A laska ’ s im age as "open  for  business" can be 
m inim ized.
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I n t r o d u c t i o n

T h e  p u rp o se  o f  this su m m a ry  d ocu m en t is to h igh ligh t Juneau results o f  the s tu d y  
o f  cru ise in d u stry  im p a cts  o n  loca l govern m en t revenues a n d  exp en d itu res  in 
S ou th east A la sk a . This sum m ary d ocu m en t inclu des the original S u m m a iy  o f  
R esults a lon g  w ith  sp e c ific  Juneau-related fin d in gs.

S c o p e  o f  W o rk  7

T h e  fu ll s tu d y  m easu red  the revenue a n d  exp en d itu re  e ffects  o f  the cruise 
in d u stry  o n  these loca l govern m en ts  in Southeast:

• C ity  o f  K etch ik an

• K etch ikan  G a tew a y  B orou gh

• C ity  o f  W ran gell

• C ity  o f  P etersburg

• C ity  an d  B o ro u g h  o f  Sitka

• C ity  and  B orou g h  o f  Juneau

• C ity  o f  H ain es  

® H aines B orou gh

• C ity  o f  S k ag w ay .

T h is  s tu d y  fo cu s e d  o n  loca l governm ent revenues and  exp en d itu res  during the 
1997 cru ise season . O n ly  sales tax an d  user fee  revenues earn ed  b y  loca l 
gov ern m en ts  w e re  m easu red . M ore  specifica lly , this in clu d ed :

• S a les  T a x  R e v e n u e s : T h ese  in clu d e  the sales taxes generated  b y  loca l 
g ov ern m en ts  as a result o f  loca l sp e n d in g  b y  cru ise sh ip  passenger.,, crew  
a n d  fro m  cru ise lines d irectly . Transient ro o m  taxes p a id  b y  cruise 
passen gers  are in clu d ed .

• U ser F ees a n d  o th e r  r e v e n u e s : T h ese  revenues in clu de fees p a id  b y
cru ise lines a n d  cruise passengers. T h is includes d o ck in g  fees, lightering
fees  a n d  oth er p o r t  charges, garbage d isp o sa l fees a n d  charges fo r  w a ter  
sales. E xam ples o f  cru ise  p assen ger fees in c lu d e  m u se u m  a d m ission s, a n d  
p aym en ts  fo r  m ed ica l services, a m o n g  others.

C ru ise  in d u stry  related  reven ues n ot m easu red  in this s tu d y  in clu d e  p ro p e r ty  tax 
p a y m en ts  m a d e  b y  businesses selling g o o d s  a n d  services to cru ise v is itors  or 
sa les taxes p a id  b y  business p e o p le  as they m ake loca l p u rch ases  in su p p o r t  o f  
their op era tion s . It a lso  d o e s  n ot inclu de a n y  secon d a ry  o r  ind irect tax revenues 
(su ch  as sales a n d  p ro p e rty  tax p aym en ts  m a d e  b y  e m p loy ees  (and  their 
d e p e n d e n ts ) o f  the cru ise industry . E stim ating these k in d s  o f  in d irect revenues 
w o u ld  require v e ry  d eta iled  and  tim e-consum ing analysis o f  each  loca l e co n o m y  
a n d  is th ere fore  o u ts id e  the s co p e  o f  this stu d y .
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L oca l g o v e rn m e n t expen ditu res m ea su red  are o f  tw o  general types:

• M a rg in a l C osts : T hese are d ire ct  additional o r  neiu costs incurred b y  loca l 
g o v e rn m e n t o v e r  and  a b o v e  w h a t w o u ld  b e  in cu rred  in the a bsen ce  o f  the 
cru ise in d u stry . For exa m p le , i f  the p o lic e  d ep a rtm en t d o e s  n o t  n eed  to  
h ire  a d d ition a l p a tro l o r  tra ffic  o ffice rs  as a result o f  cru ise traffic, there 
are n o  m arginal costs  in that d epa rtm en t, even  though  o ffice rs  sp e n d  
s o m e  o f  tneir tim e serv in g  cru ise visitors.

• D ire c t  O v e r h e a d  (A v e ra g e  C o s t  o r  Full A llo c a t io n ) : T h ese  are co s ts  
a llo ca te d  a cco rd in g  to  serv ices  ren d ered  rather than  d o lla rs  spen t. 
R etu rn in g  to o u r  p o lice  d ep a rtm en t a n a log y , if  a p a tro l o f fice r  is sp en d in g  
2 5%  o f  h is  tim e dealin g  w ith  cru ise  v is itors , the a p p ro a ch  d icta tes  that 
25%  o f  h is  sa lary  an d  ov erh ea d  sh o u ld  b e  a llo ca te d  to the cru ise v is itor 
industry . The th eory  u n derly in g  th is a p p ro a ch  is that w h ile  there m a y  be 
n o  n e w  co s t  a ssocia ted  w ith  serving v is itors , there is an "op p ortu n ity  
cost"  in  term s o f  re d u ce d  serv ice  fo r  residents.

L oca l govern m en t exp en d itu res  related  to the cru ise in d u stry  n o t  m easu red  in 
this s tu d y  in c lu d e  in d irect ov e rh e a d  costs . T h ese are all lo ca l govern m en t co s ts  
a sso c ia te d  w ith  p ro v id in g  serv ices  to  the p o p u la t io n  in S ou th east A la sk a  
e m p lo y e d  b y  the cru ise industry . T h ese  cos ts  are n o t  m easu red  in this s tu d y  
b eca u se  o f  the d eta iled  surveying required to  id en tify  in com e, h o u se h o ld  s ize , 
h ou sin g  status a n d  other d em og ra p h ic  characteristics o f  S ou th east A la sk a  
h o u se h o ld s  earn in g  in com e  d irectly  o r  in d irectly  from  cru ise v is itor spen d in g .

M e t h o d o l o g y

M easuring  loca l governm ent revenues a n d  costs  a ssoc ia ted  w ith  the cruise 
in d u stry  in S ou th east is very  d ifficu lt. In fact, loca l govern m en t im p a cts  o f  the 
cru ise  in d u stry  sp ec ifica lly  h ave  n ever been  m easu red  (the e ffe c ts  o f  the tourism  
in d u stry  overa ll on  the C ity  and  B orough  o f  Juneau w ere  a d d re sse d  in a 1995  
s tu d y , Juneau's Visitor Industry: An Economic Impact Study ). T h e  challenge facing 
research ers  in  this fie ld  is that v irtu a lly  n o  cost  data exists (i.e. lo ca l g ov ern m en ts  
d o  n o t track exp en d itu res  m a d e  in s u p p o r t  o f  v is itors ) a n d  even  the m ost 
d eta iled  exam in ation  o f  loca l g o v ern m en t b u d g ets  d o e s  little to sh ed  light on  the 
issu e. A fte r  all, serv ices  p ro v id e d  to v is itors  are the sam e serv ices  p r o v id e d  to 
residen ts . B ecau se  m ost d epartm en ts  o f  lo ca l governm ent d o  n o t  track cru ise- 
re la ted  im p a cts , co s t  estim ates are b a se d  largely o n  the p e rce p tio n s  o f  
d ep a rtm en t m an agers an d  exp erien ces  o f  d epartm en ts in oth er com m u n ities. T o  
id e n tify  cru ise -re la ted  costs , in terview s w ere  co n d u cte d  w ith  a p p ro x im a te ly  75  
lo ca l govern m en t o ffic ia ls  from  arou n d  S ou th east A la sk a . T h ou gh  n o t  cited  
in d iv id u a lly  in this rep ort, these o ffic ia ls  are the p rim ary  so u rce  o f  cos t  data.

S p en d in g  a n d  tax revenue estim ates m a d e  in this s tu d y  are b a sed  in p art on  
s e co n d a r y  data , n ota b ly  the 1993 Alaska Visitor Statistic Program (A V S P ), 
in te rv ie w s  w ith  retailers and  tou r op era tors  serving cru ise p assen gers  throughout 
S ou th east, co m m u n ity -le v e l bu sin ess  sales data, a n d  oth er in form ation .

Interested  readers are u rged  to rev iew  the full report for  m ore  d eta iled  d iscu ss ion  
o f  m e th o d o lo g y .
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Summary of Results

R e g io n a l  C ru ise  R e la t e d  S p e n d in g  a n d  T ax R e v e n u e s

• C ru ise  sh ip  p assengers sp en d in g  in S ou th east A la sk a  to ta le d  
a p p ro x im a te ly  $160 m illion  during the 1997, including a p p ro x im a te ly  
$120 m illio n  in  taxable sp en d in g . ^

• C ru ise sh ip  cre w  generated  $10 m illion  in taxable sp en d in g  in 1 9 9 7  
reg ion -w id e .

• T a xa b le  sp en d in g  in su p p o r t  o i cru ise line op era tion s  tota led  ju st under 
$10 m illion  in 1997. C ru ise lines sp en t another $18 m illion  o n  M aritim e 
serv ices , m e d ica l serv ices fo r  crew , s ta te /fe d e ra l governm ent fees and  
o th er  n on -ta xa b le  services.

• Sales tax revenues generated as a result o f  all cru ise-related  spen d in g , 
in clu d in g  p assen ger sp en d in g , cre w  sp en d in g  an d  sp en d in g  b y  cruise 
lin es, to ta led  $7 m illion  in S outheast in  1997.

• P ort fees  generated  another $3.2 m illion  in loca l governm ent revenues in 
1 9 9 7 .

L o c a l  G o v e r n m e n t  S p e n d in g  h  S u p p o r t  o f  th e  C ru ise  Industry

• S ou th east A la sk a 's  loca l govern m en ts incur relatively  fe w  a d d itio n a l 
co s ts  as a result o f  p rov id in g  serv ices  to cru ise lines, passen gers  and  
crew . In general, com m unities are able to p ro v id e  b as ic  serv ices w ithin  
their ex istin g  sta ffin g  and serv ice  in frastructure.

• C ru ise  passen g ers  a ffect a b ro a d  ran ge o f  lo ca l governm ent serv ices , w ith  
p o lic e  d ep a rtm en ts  the m ost s ign ifican tly  a ffe cted , b u t a lso  em ergency 
m e d ica l serv ices , p u b lic  utilities, and  libraries, a m o n g  others.

• T h e  co s t  o f  p ro v id in g  these serv ices  is sm all co m p a re d  to the loca l 
gov ern m en t reven ues generated b y  the cru ise industry.

• R e g io n -w id e , "m a rg in a l"  o r  n e w  costs  to  loca l governm ents tota led  a b ou t
$2.2  m illion . T hese are costs  governm ents w o u ld  n ot o ccu r if n o t  fo r  the 
cru ise  industry .

• R e g io n -w id e  "d ire ct  o v e rh e a d "  cos ts  (lo ca l govern m en t overh ea d  co s ts
that can  b e  a lloca ted  to the cru ise in du stry , to ta led  $1.2 m illion ). T hese
are n o t  n e w  costs. Local gov ern m en ts  w o u ld  incur these costs  even  in  the
a b sen ce  o f  the cru ise  industry .
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• R eg ion -w id e , lo ca l governm ent revenues generated  b y  the cru ise in d u stry  
tota led  $10 .2  m illion  in 1997 w h ile  loca l govern m en t co s ts  in  s u p p o r t  o f  
the in d u stry  tota led  $3.3 m illion .

• A ll cru ise -a ffected  loca l g ov ern m en ts  ex p erien ce  a n e t  fin ancia l gain  from  
the cru ise  in d u stry , w ith  the e x ce p t io n  o f  W rangell. T h e fo llo w in g  table  
su m m arizes  cru ise-related  reven u es an d  costs  b y  co m m u n ity .

Net Effect of the Cruise Industry on Local Government Finances

Cruise-Related Revenues and C o s's 
by Local Government, 1997

Total
Revenues

Total
Costs

Net Gain 
(Loss)

City of Ketchikan 5 2 ,6 9 1 ,3 0 0 5 1 ,2 1 9 ,9 9 5 5 1 ,6 7 1 ,3 0 5

Ketchikan G atew ay  
Borough

8 0 9 ,0 0 0 13,800 7 9 5 ,2 0 0

Wrangell 4 0 ,4 0 0 41,550 (1 ,550 )

Petersburg 2 7 ,5 0 0 4,700 2 2 ,8 0 0

Sitka 6 8 5 ,0 0 0 290,230 3 9 4 ,7 7 0

Ju n eau 4 ,2 5 4 ,0 0 0 1,296,850 2 ,9 5 7 ,1 5 0

City of H aines 3 2 9 ,0 0 0 247,691 8 1 ,3 0 9

H aines Borough 6 5 ,0 0 0 3,660 6 1 ,3 4 0

Skagw ay * 1 ,0 4 9 ,0 0 0 187,122 8 6 1 ,8 7 8

Totals 5 1 0 , 1 5 0 , 2 0 0 $ 3 , 3 0 5 , 9 9 8 5 6 , 8 4 4 , 2 0 2

*T he  d i s t i n c t i o n  b e tw e e n  m a rg in a l  costs ,  d i rec t  o v e r h e a d ,  a n d  in d i r e c t  o v e r h e a d  is  s o m e w h a t  
a r b i t r a r y  in  a  c o m m u n i ty  a s  s ig n i f ic a n t ly  e ffec ted  b y  the  c r u i s e  i n d u s t r y  a s  S k a g w a y .  A s  a  r e su l t ,  
c ru is e - r e la te d  c o s ts  a s  m e a s u r e d  in  th is  s t u d y  m a y  u n d e r s t a t e  a c tu a l  c o s t s  fo r  S k a g w a y .  T h o u g h  it is  
v e r y  l ik e ly  t h a t  r e v e n u e s  exceed  costs ,  a d e ta i le d  lo ca l - le v e l  s t u d y  w o u l d  b e  r e q u i r e d  to  a c c u r a t e l y  
m e a s u r e  a ll  o f  S k a g w a y ' s  c o s ts  a n d  r e v e n u e s  a s s o c i a t e d  w i t h  th e  c r u i s e  i n d u s t r y .

J u n e a u  R e v e n u e s  a n d  E x p e n d itu re s

• In 1997, 515 ,000  cruise passengers sp e n t a p p ro x im a te ly  $60 m illion  in 
Juneau, in c lu d in g  a pp rox im a te ly  $48 m illion  in taxable sp en d in g .

• C ru ise p assen gers  spen t at an average rate o f  $117  p er  p e rso n  p e r  v isit 
d u r in g  the 1997 season .

• C ru ise  sh ip  cre w  visits totaled  226,000 in 1997, gen era tin g  a p p ro x im a te ly  
$4.1 m illio n  in loca l taxable sp en d in g .

• C ru ise lines p u rch a sed  an estim ated  $4.2  m illion  in g o o d s  an d  serv ices  
fro m  Juneau businesses in 1997.

Cruise Industry Impacts on
Local Governments In Southeast Alaska

March 1993
McDowell Group. Inc. Page • 6



• A ll cru ise -re la ted , taxable sp en d in g  in  Juneau to ta led  a p p ro x im a te ly  $56  
m illion  in  1997. This sp e n d in g  generated  $2.8  m illion  in  sales tax 
rev en u es  fo r  the C ity  and B orou g h  o f  Juneau.

• R even u es fro m  v a riou s  p o r t  fees  p a id  b y  the cru ise  in d u stry  in  Juneau 
tota led  ju s t  u n d e r  $1.5 m illio n  in  1997.

• C ru ise-related  reven u e , in clu d in g  sa les  tax revenue a n d  p o r t  fees  p a id  to 
the CBJ, to ta led  ju st u n d er  $4.3 m illio n  in  Juneau in  1997.

• C osts  in cu rred  b y  the C ity  a n d  B o ro u g h  o f  Juneau in  s u p p o r t  o f  the cruise 
in d u stry  to ta led  $1.3  m illion  in  1997. D eb t s e rv ice ' o n  w a terfron t 
re d e v e lo p m e n t  b o n d s  a cco u n t fo r  a b ou t tw o -th ird s  o f  th is total (th is d eb t 
serv ice  is p a id  b y  cru ise  lines th rou g h  p o r t  fees).

• L oca l govern m en t activ ities m o s t  a ffe c te d  b y  the cru ise  in d u stry  inclu de 
the p o lic e  d ep a rtm en t (a p p ro x im a te ly  $220,000  in  tota l m arginal and  
d irect o v e rh e a d  costs ) and  em ergen cy  m ed ica l serv ices  ($57 ,000  in tota l 
c o s ts ) .

• In su m m ary , cru ise-re lated  reven ues in  Juneau ou t-w e ig h  co s ts  b y  a ratio 
o f  o v e r  th ree -to -on e . R evenues to ta led  $4.3  m illion  w h ile  cos ts  to ta led  
$1.3 m illio n , resu ltin g  in a n et ga in  o f  a p p ro x im a te ly  $3 m illio n  in 1997.

Cruise-Related Revenues and Costs 
City and Borough of Juneau, 1997

1 9 9 7  C r u i s e  V is i to r  S p e n d i n g $ 6 0 , 1 6 3 , 0 0 0

E s t i m a t e d  T a x a b l e  P a s s e n g e r  S p e n d i n g $ 4 7 , 7 6 3 , 0 0 0

E s t i m a t e d  C r e w  S p e n d i n g $ 4 , 0 6 1 , 0 0 0

E s t i m a t e d  C r u i s e  L in e  O p e r a t i o n s  S p e n d i n g $ 4 , 1 5 8 , 0 0 0

T o ta l  T a x a b l e  C r u i s e - R e l a t e d  S p e n d i n g $ 5 5 , 9 8 2 , 0 0 0

T o ta l  C r u i s e  R e l a t e d  S a l e s  T a x  R e v e n u e s $ 2 , 7 9 9 , 1 0 0

T o ta l  P o r t  F e e s $ 1 , 4 5 5 , 0 0 0

T ota l C B J R e v e n u e s $ 4 , 2 5 4 , 1 0 0

M a r g i n a l  C o s t s $ 9 2 6 , 0 0 0

D i r e c t  O v e r h e a d  C o s t s $ 3 7 1 , 0 0 0

T ota l C B J C o s t s $ 1 , 2 9 7 , 0 0 0

N et Ga i n  ( L o s s ) $ 2 , 9 5 7 , 1 0 0

Cruise Industry Impacts on
Local Governments in Southeast Alaska

March 1998
McDowell Group. Inc. Page • 7





STATE OF ALASKA
1998 LEGISLATIVE SESSION

FISCAL NOTE
B IL L  NO. HB 475

R e v is io n  D a te  (N o te  if c o r re c t io n )  _________

Title Rehabilitation o f Injured Workers
D ept .  A f fec ted  

> 1 1
C o m p o n e n t

L a b o r

Workers' C om pensation
Workers' C om pensation

S p o n s o r

R e q u e s t e r

H ouse L&C
H ouse L&C C o m p o n e n t  S e r ia l  No. 3 4 4

Expenditures/Revenues
O P E R A T I N G  E X P E N D IT U R E S FY 9 9 F Y 0 0 F Y  01 F Y  0 2 F Y  0 3 F Y  0 4

P e r s o n a l  S e r v i c e s

Trave l

C o n t r a c tu a l

S u p p l i e s

E q u ip m e n t

L an d  & S t r u c tu r e s

G r a n t s  & C la im s

M is c e l l a n e o u s

T O T A L  O P E R A T IN G 0.0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l la rs)

1 0 0 2  F e d e r a l  R e c e ip t s

1 0 0 3  G F  M a tc h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e ip t s

1 0 3 7  G F /M e n ta l  H ea l th

O t h e r  (S p e c i fy  T y p e)

T O T A L 0.0 0 .0 0 .0 0 .0 0 .0 0 .0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  (FY 98)  c o s t : N o n e

P O S IT I O N S

Full-t ime

P a r t - t im e

T e m p o ra r y

A N A L Y S IS : (Attach a separate page if necessary)

This bill p ro p o ses  a  provision for an autom atic  adoption  by re feren ce  o f th e  United S ta te s  D epartm ent o f Labor's 
" S elected  C haracteristics o f O ccu p ation s D efined  in th e  D ictionary o f  O ccupational Titles" to th e  m ost recen t version . 
Activity a s  a  result o f this proposal can  b e  ab sorb ed  into the ex istin g  workload.

P r e p a r e d  by: P a u l  G r o s s i ,  D i r e c t o r  0 S P h o n e 4 6 5 - 2 7 9 0

Division: W o r k e r s '  C o m p e n s a t i o n D a te 4 /6 /9 8

A p p ro v e d  by  C o m m i s s i o n e r  T o m  C a s h e n D a te 4 /6 /9 8

A g en cy : D e p a r t m e n t  o f  L a b o r

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distnbulion information, call the Governor's Legislative Office

(Rov 9/97) 98/nfonn xfj/OMB Page 1 of  1__



D ate R eferred  to C om m ittee : M arch  30, 1998 F U R T H E R  R E F E R R A L S :

MOUSE COMMITTEE REPORT
(7)

D ate o f  C om m ittee A ction :

T h e  L A B O R  A N D  C O M M E R C E  Com m ittee con sidered : H B  475

H O U S E  B IL L  N O . 475 R E H A B IL IT A T IO N  O F  IN JU R E D  W O R K E R S

“ A n  A ct  establish ing a standard fo r  determ ining when an in ju red  w orker is eligible fo r  reem ploym en t benefits and 
establishing a p roced u re  fo r  adopting a new, revised, or  replacem ent standard for  determ ining when an in jured  w orker 
is eligible fo r  reem ploym en t benefits.”

recommends it be replaced
with the following committee substitute

[ ] additional referral to ______________
[ | attached amendment(s)

ADOPTS:__________________________

Committee

ATTACHES NEW FISCAL NOTE(s):

| J fiscal note(s) ______________

(DepO

Letter of Intent

APPROVES PREVIOUS: 

[ ] fiscal note(s) ________

[ ] the same title 
[ ] a new title

(DqK/DiU)

[)(] zero fiscal note(s) [ ] zero fiscal note(s)
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ALASKA STATE LEGISLATURE 
House o f Representatives

LABOR 4 COMMERCE COMMITTEE. CHAIRMAN 
SPECIAL COMMITTEE ON OIL & CAS. MEMBER 
JUDICIARY COMMITTEE. MEMBER 
CORRECTIONS BUDGET SUBCOMMITTEE. MEMBER 
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER 
HESS BUOGET SUBCOMMITTEE. MEMBER

COMMITTEE ASSIGNMENTS:

R e p re s e n ta t iv e  N o rm a n  R o k e b e rg

JU ST  THE FAX

Date:

INTERIM:
716 WEST4TH AVENUE. SUITE 640 
ANCHORAGE, AK 99501 
PHONE (907)258-8191 
FAX: (907)258-2916
SESSION:
STATE CAPITOL 
JUNEAU, AK 99801-1102 
PHONE (907)465-4968 
FAX: (907)465-2040

TO:

FAX: Telephone:

FROM: Representative Norman Rokeberg

FAX: (907) 465-2040

Number of Pages:

Telephone: (907) 465-4968

(including this page)

Comments: dLs

^ c w c  a  'H ic c  D a y



As presently written, AWCB is interpreting AS 23 .30 .041(e) to require all parties to 
utilize the 1977, 4th Edition o f the Dictionary o f  O ccupational Titles (DOT) and  the 
1981 Selected C haracteristics o f O ccupations defined in the D ictionary o f  
O ccupational Titles.

Requiring involved parties to rely on a publication  w hich  is 20  years old, solely 
b ecause  o f flawed statutory language, is a d isservice to all, particularly the injured 
w orker.

The following noncontroversia l addition to the statute w ou ld  allow for the utilization 
o f  the m ost current in form ation  available w hen addressing issues u n der this 
section:

(e) An em ployee shall be eligible for benefits u n der this section  u pon  

em ployee’s written request and by having a  physician  predict that the 

em ployee will have perm anent physica l capacities that arc less than the 

physica l dem ands o f  the em ployee's jo b  as d escribed  in the United States 

Departm ent o f  L abor’s Selected C haracteristics o f  O ccupations Defined in  the 

most recently published D ictionary o f  O ccupational Titles, including 

supplementary materials for

(1) the em ployee ’s jo b  at the time o f  injury; or

(2) other jo b s  that exist in the labor m arket that the em ployee h as held 

or received training for w ithin 10 years before the injury' or that the em ployee 

has held  follow ing the injury for a period long enough  to obtain the skills to 

com pete in the labor m arket, a ccord ing to specific vocational preparation 

cod es as described  in the United States D epartm ent o f Labor’s Selected 

C haracteristics o f  O ccu pation s Defined in the most recently published 

D ictionary o f  O ccupational Titles, including supplementary materials.
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ALASKA STATE LEGISLATURE 
House o f  Representatives

REPRESENTATIVE NORMAN ROKEBERG, CHAIRMAN 
REPRESENTATIVE JOHN COWDERY, VICE CHAIRMAN 
REPRESENTATIVE BILL HUDSON 
REPRESENTATIVEJOE RYAN 
REPRESENTATIVE JERRY SANOERS 
REPRESENTATIVE TOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE AIDE. SHIRLEY ARMSTRONG 
COMMITTEE SECRETARY, CATHY WOOD 
COMMITTEE HEARING ROOM 17 STATE CAPITOL

COMMITTEE MEMBERS: INTERIM:
716 WEST 4TH AVENUE. SUITE 640 
ANCHORAGE. AK 99501 
PHONE: (907)258-8191 
FAX: (907)250-2916
SESSION:
STATE CAPITOL, ROOM 24 
JUNEAU. AK 99601-1182 
PHONE: (907) 465-4954 
FAX: (907) 465-2040

Labor and Commerce Committee

MEMORANDUM

T O : R e p r e s e n t a t iv e  P e t e  Kott, C h a irm an
H o u s e  R u le s  C o m m it te e

F R O M : R e p r e s e n t a t iv e  N o rm a n  R o k e b e r g , C h a irm a n
H o u s e  L a b o r  a n d  C o m m e r c e

D A T E : April 18 , 1 9 9 8

S U B J E C T : H ea r in g  R e q u e s t  f o r  HB 4 7 5  -  R e h a b il ita t io n  S ta n d a rd s  fo r  Injured
W o r k e r s

I r e s p e c t fu lly  r e q u e s t  that H B 4 7 5  b e  s c h e d u le d  fo r  f l o o r  d e b a t e .  M y o f f ic e  will p r o v id e  
a  bill p a c k e t  fo r  u s e  o n  th e  f lo o r .

T h a n k  y o u  fo r  y o u r  c o n s id e r a t io n  in th is m atter. If y o u  h a v e  a n y  q u e s t io n s  p le a s e  
c o n t a c t  S h ir le y  A rm stro n g  at 4 6 5 -4 9 6 8 .

A tta c h m e n ts



ALASKA STATE LEGISLATURE 
House o f  Representatives

REPRESENTATIVE NORMAN ROKEBERG, CHAIRMAN 
REPRESENTATIVE JOHN COWDERY, VICE CHAIRMAN 
REPRESENTATIVE BILL HUDSON 
REPRESENTATIVE JOE RYAN 
REPRESENTATIVE JERRY SANDERS 
REPRESENTATIVETOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE AIDE. SHIRLEY ARMSTRONG 
COMMITTEE SECRETARY, CATHY WOOD 
COMMITTEE HEARING ROOM 17 STATE CAPITOL

COMMITTEE MEMBERS: INTERIM:
716 WEST 4TH AVENUE, SUITE 640 
ANCHORAGE. AK 99501 
PHONE: (907)256-6191 
FAX: (907)258-2916
SESSION:
STATE CAPfTOL. ROOM 24 
JUNEAU, AK 99601-1162 
PHONE: (907) 465-4954 
FAX: (907 ) 465-2040

Labor and Commerce Committee

Sponsor Statement 
House B ill 475

E s ta b lis h in g  a  s ta n d a r d  f o r  d e te rm in in g  w h e n  a n  in ju red  w o r k e r  is  e l ig ib le  fo r  
r e e m p lo y m e n t  b e n e f it s  a n d  e s t a b lis h in g  a  p r o c e d u r e  f o r  a d o p t in g  a  n e w , r e v is e d , o r

r e p la c e m e n t  s ta n d a r d

T h is  bill e n c o u r a g e s  g o v e r n m e n t  e f f i c i e n c y  a n d  a llo w s  th e  d e p a r tm e n t  to  s ta y  
cu rre n t  w h e n  a  n e w  o r  r e v is e d  e d it io n  o f  th e  U n ite d  S ta te s  D e p a r tm e n t  o f  L a b o r , 
" S e l e c t e d  C h a r a c te r is t ic s  o f  O c c u p a t io n s  D e f in e d  in th e  R e v is e d  D ic t io n a ry  o f  
O c c u p a t io n s  T it le s ” is i s s u e d .

T h e  bill g iv e s  th e  b o a r d  9 0  d a y s  a fte r  th e  n e w  e d it io n  is p u b l is h e d  to  h o ld  a n d  
h e a r in g  a n d  a d o p t  th e  n e w  s ta n d a r d .

4/4/98
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TIND-AXL BECsXETT & SH O U P
A  oa : r [ 53. ; N A ^  C O R P O R A T I O N

LAWYERS 
510 L STREET. SUITE 500 

ANCHORACZ. ALASKA 99501
TELEanSsE 007) 270-0533
facsimile :ao7» 2 7 0 - 0 5 3 0

M E M O R A N D U M

TO:

FROM:

DATE: 

RE:

Anchorage Heme Builders
Rob Gamel, Robin Ward, Doug Main,
Bill Taylor and Art Clark

Tindall Bennett B Shoup 
Joe Miller

February 6, 1953

Sectional Analysis of Revised Bil 
to Commc 
LS0943\F
to Common Interest Communities (W

Draft Relating 
rrk Order No. 20-

You have requested a sectional analysis of the arc- 
draft. Please note that this sectional summer 
considered an authoritative ir.rerpretation of the 
itself is the best statemen: of its contents.

S . . .

bil!

:ribec bill 
•id not be 

The bill

Section 1 (AS 34.08.010]

1. The proposed changes no 
Common Interest Ownersh. 
Narional Conference cf C 
See UCICA § 1-201.

AS 34.03.010 tra 
ip Act ( "UCIOA" ) 
dmmissioners on

1554 ur.trorm 
feed by the 
Scare Lav/s.

2. A new section, AS 34.03.C25 (discussed inf: 
the Work Draft LS0943\B, 12/1/97 ("Work Dra 
stares rhat the Alaska Common Interest C 
Act") may not apply to oerrain cooperati' 
version of AS 34.08.01C recognizes this exc 
a reference to AS 34.C-3.C23.

included in 
his section 
.Act ("the 

he revised1 
/ including

3 . The revised version cf 
"each common interesr 
communities." The cl' 
conforms to the language cf UCIOA § 1-201

AS 34.08.010 als: 
r .•■.emu nicy" to "a

nas no suosran

= the words 
:n interest 
imoacc anc

:For purposes of this sectional analysis, ’revised" statutes 
are the statutes amended bv the Work Draft.



Section 2 [AS 34-08.025]

1. This is a new section that tracks UCIOA § 1-202.

2. This section permits very small cooperatives tc crt out of
most of the provisions of the Act.

3. AS 34.08.025 is similar to the former2 AS 34.13.130 tha
excepts certain small planned communities from the reach o 
the Act. Both AS 34.08.~025 and AS 34.08.030 provide, however, 
that small common interest communities may declare that the 
entire Act aoolies, notwithstanding the available exemptions.

A n c h o r a g e  Home B u i l d e r s
F e b r u a r y  5 ,  1 9 9 8
P a g e  2

Section 3 [AS 34.08.0301

1. The changes to this section generally track UCICA i 1-203.

2. The revised version of AS 34.05.131 exempts both snail planned 
communities with less than twelve units as well as planned 
communities with annual average common expenses below a 
certain level; the former AS 34.13.030 coes net provide an 
exemption based on the number cf units alone.

3 . The revised version of AS 3 4 . 1 3 . 0 3 0  increases tne annua_ 
average common expenses beyond that recommended by 7330A § 1 - 
2 0 3  for several reasons: (a) seasonal maintenance costs in 
Alaska (e . c ., snow removal) are far higher than similar costs 
in the lower forty eight; ant b) insurance premiums and 
endorsements (e.g., earthquake endorsement) tend tc be higher 
in Alaska.

Section 4 [AS 34.08.050]

1. The changes to this section generally track UCICA i 1-206.

2. The former AS 34.08.050 is unnecessarily confusing. The 
revised version of AS 34.13.151 provides a relatively 
straightforward means by which common interest communities 
created before the effective cate of the .Act may amend their 
governing documents.

3. Instead of looking to prior lav for amendment procedures, the 
revised version of AS 34.03.151 first requires that the

‘For purposes of this sectional 
are the statutes presently in effec: 
the Work Draft.

■ lysis, 
c subject :o re

' s t a t u t e s
v i s i o n  b y

i iu
 

i



connunitv follow its governing documents ir. making any 
amendment pursuant to the subject section. If no such
procedures exist, the community is required to follow the 
Act's current amendment procedures.

A n c h o r a g e  Hone B u i l d e r s
F e b r u a r y  S, 1 9 9 8
P a g e  3

Section 5 [AS 34.08.070(b)]

1. This section originates from UCIOA. § 1-207.

2. Tne re ere several gramme titel/stylistic changes ir. the revised 
version of AS 34.08.070(b).

3 . Insertion of the words "subject to this chatter'’ is necessary
because certain common interest communities are not subject to 
the Act. See . e . a . . AS 34.08.025, .AS 34.C3.22.

.4 . The words "restricted exclusively to nonresidentisi use" track
the language of UCIOA § 1-207.

Section 5 (AS 34.08.090]

1. The language in AS 
reccrdir.g of plats and 
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4. The requirement: that the engineer, architect, or lend surveyor 
be registered is an optional provision of UCIOA § 2-111, which 
was adopted by the former AS 34.08.090. This has been 
retained by the revised version of AS 34.08.090.

Section 7 [AS 34.08.130]

1. This section originates from UCICA § 2-105.

2. Unlike UCIOA § 2-105 (a) (5), AS 34.08.130 (a) (5) foes non
require that a declaration describe those iiritef common 
elements listed in AS 34.13.170(b)(10). Since AS
34.03.170(b)(10) arguably includes reference to ail limited 
common elements, the former AS 34.08.130(a)(9) releases the 
declarant from describing any limited common elements in the 
declaration.

3. The apparent purpose behind inclusion cf the AS
34.03.170 (b) (1C) reference in the former AS 34.15.131 a) (6) is 
to eliminate the UCIOA. requirement that some iinttef common 
elements be both described in the declaration and reflected in 
the plans. To preserve this intent, and to ensure that there 
remains an obligation to describe limited ccmncn elements 
which are not reflected in the clans, the revised version of 
AS 34.08.130 exempts from description in the declaration the 
limited common elements actually "shown on the plats cr plans

4. Reference to the new subsection AS 34.08.320(c) (2 . discussed 
infra, is made at AS 34.03.13 3 a) (12) (A) . Because use and 
occupancy may be restricted by the association under the new 
AS 3*4.08.320*(c) (2), reference to use and occupancy in A_S 
34.03.130(a) (12) (A) is deleted and replaced with a reference 
to the new subsection.

5. The new AS 34.03.130 (b) clarifies that the declarant retains
the right, notwithstanding the association's new power to
restrict use and occupancy, tc establish restrict!:ns in the 
declaration on use and occupancy cf units in a ccmncn interest 
community.

Section 8 [AS 34.08.140(b)]

1. The language in the former A_3 34.08.140 (b, recasting the
filing and recording of plats and plans is not reflected in 
UCIOA. § 2-105 (b), the uniform, statute from which A_5 
34.03.140(b) originates.



2. The words "filed and recorded" should be abbreviated to 
"recorded" to follow the language regarding the recording of 
the declaration ( " [t] he declaration must be recorded . . . ") .
There is no "filing," ter se, of plans that are attached as a 
declaration exhibit ar.d then recorded ir. the appropriate 
Alaskan recording district.
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Section S FAS 34.08.140 (d) 1

1. The language in the fcmsr AS 34. 08.140 (o' regarding the
filing and recording of plats and plans is net reflected in 
UCIO.A § 2-106 (d) , the uniform statute from which AS
34.03.140 (d) originates.

2. The words "filed and recorded" should ce abbreviated to
"recorded" to follow the language regarding the recording of 
the declaration (” [tjhe declaration must be recorded . . .") .
There is no "filing," cer se. cf plans that are attached as a 
declaration exhibit and then recorded in the appropriate 
Alaskan recording district.

Section 10 TAS 34 . 08 .160 (b) 1

1. The language in the femer AS 34.08.1=3 c regarding the 
filing and recording cf plats and plans is net reflected in 
UCIOA § 2-108 (b), the uniform statute iron whicln AS 
34.03.140(b) originates.

2. The words "file and reccrt’ and "filed and retcrded" should be
abbreviated to "record'’ and "recorded," respectively, to 
follow the language regarding the recording ct the declaration 
(" [-3 he declaration must be recorded . . . .  There is no
"filing," per s e , of plats that are attached as a declaration 
exhibit and then recorded in the appropriate Alaskan recording 
district.

Section 11 (AS 34.08.160(c))

1. The fcrr.er AS 34.08.1=3 t originates frcr. 7IICA § 2-103(c).

2. The revised version cf AS 34.08.150 (c) adds the words "and not 
prohibited by the derlaratior." to emphasize that the 
allccation must conform tt all provisions rt the declaration, 
not just provisions drsitsd pursuant to 34 . 3*.130 (a) (7) .



Section 12 (“AS 34 . 08 .170 (b) 1

1. The former AS 34.08.170 (b) originates from UCIOA § 2-109 (b) .

2. The revised version of AS 34.08.170 (b) tracks UCICA. § 2-109 (b)
by inserting the word "approximate" in AS 34.03.170 (b) (6) ,
(b)(7), and (b) (10). These' changes are to ensure that the. 
subject subsections are not misconstrued to require precise 
surveys of each and every horizontal and vertical boundary, 
and certain limited common elements.

3. The words "filed and recorded" in AS 34.05.170 (b) (6) and
(b) (7) should be abbreviated to "recorded." There is no 
"filing," per se, of plans that are attached as a declaration 
exhibit and then recorded in the appropriate Alaskan recording 
district. These changes track the language of UCIOA § 2- 
103(b) (6) and (b) (7) .

4. The word "known" is inserted in the revised version of A.S
34.03.170(b) (4) in recognition of the practice, difficulties
of certifying, every time plans are recorded,' that there are 
absolutely no encroachments throughout a ccnm.cn interest 
community. For a large community of several hundred units, 
such a certification could take weeks to complete and would be 
prohibitively expensive.
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Section 13 fAS 34.08.170(d))

1. The former AS 34. 08.170 (d! originates from UCICA § 2-109 (d) .

2. The revised version of AS 24.03.170 (d) tracks UCICA § 2-109 (d) 
by inserting the word "approximate" in AS 34 .13.17C {d) (1) and 
the words "the approxim.ate location of" in AS 34 . 25.170 (d) (2) 
and (a) (3) . These changes are to ensure that the subject 
subsections are not misconstrued to require precise surveys of 
each and every horizontal and vertical boundary, and certain 
limited common elements.

3?ians must be amended and recorded whenever the declarant 
exercises its development rights. See 34.03.180 (a . For 
example, every time a new phase is added, common, elements are 
added, real estate is withdrawn, or other development rights are 
exercised, a new plan must be recorded. It is not unusual for 
communities to amend their development plans four or five times 
each year.



Section 14 [AS 34.08.170(f)]

1. The former AS 34.08.170(f) originates from UCIOA § 2-109(f).

2. The words "file and record" and "filed and recorded" in AS
34.08.170 (f) should be abbreviated to "record" and "recorded," 
respectively. There is no "filing," per se, of plans that are 
attached as a declaration exhibit and then recorded in the 
appropriate Alaskan recording district. These changes track 
the language of UCIOA § 2-109 (f).
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Section 15 [AS 34.08.170(g)]

1. The former AS 34.08.170(c) originates from UCIOA § 2-109 (g) .

2. The terms "independent registered engineer, architect, or land 
surveyor" are not defined by the Act. If taken literally, 
"independent" suggests that the engineer, architect, or 
surveyor may not have a relationship with the developer.

Compliance with this standard is problematic. Particularly in 
multi-phase common interest communities, developers may have 
long-term relationships with the individuals who certify the 
projects. Developers frequently retain certifiers who have a 
thorough understanding of the projects they are working with. 
The fact that a state registered engineer, architect, or land 
surveyor is required to certify the project provides 
sufficient protection. A false certification would put the 
engineer's, architect's, or land surveyor's license in 
jeopardy.

3. The requirement that the engineer, architect, or land surveyor 
be re-^iscered is an optional provision of UCICA e 2-109 (g), 
which was adopted by the former AS 34.08.170(g). This has 
been retained by the revised version of AS 34.05.170 (g).

Section 15 [AS 34 . 08 .170 (h) 1

1. UCIOA does not contain any provisions analogous tc the former 
AS 3 4 .03.170(h) .

2. To conform this subsection to other provisions in the Act 
relating the recordation of certain documents, the words 
"filed and" are deleted.



Section 17 TAS 34.08.1701

1. The revised AS 34 . 08 .170 (i) , a new subsection, tracks UCIOA § 
2-109 (h) .
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2. As long as the plats or plans reflect building locations and 
dimensions (e.g. , condominium or cooperative building 
locations and dimensions) and units within such buildings are 
described elsewhere in the declaration, this subsection does 
not require that the plats and plans reflect the details of 
the individual units.

Section 18 [A3 34.08.180(a)1

1. The former AS 34. 08.180 (a! generally tracks UCICA I 2-110 (a) .

2. The revised AS 34. 08.180 (a deletes the words "it'he declarant
is the unit owner of the units created under the amendment" 
because "unit owner" is already defined -under AS
34.08.550(33) .

3. The words "file and rectrd” in AS 34.08.130 (a should be
abbreviated to "record." There is no "filing,’ ter se, of
plans that are recorded as exhibits to declare tier, amendments 
exercising develooment rights. These changes track the
language of UCIOA ~§ 2-111 a” .

Section 19 (AS 3 4 . 0 8 . 2 0 0  (b)1

1 .  The former AS 3 4 . 0 8 .  2 0 0  (b tracks UCIOA § 2 - 1 1 2  !c .

2 .  The revised AS 3 4 . 0 8 . 2 0 C  r deletes references tc the word
"file" because there is r.c 'filing," per se. of clans that are 
recorded as exhibits to detlaration amendments altering unit 
boundaries. This change tracks the language tf T2IOA § 2- 
112 (c).

Section 20 fAS 34.08.2001

1. The revised AS 34.03.200 !t . a new subsection, tracks UCIOA §
2-112 (bj .

2. The revised AS 34.08.2:: t is designed tt accommodate 
situations that arise when additions or other structures 
constructed by unit owners encroach into ccnrcn elements. 
Under the present rule, AT 24. 23 .250 (a) , unanimous consent of 
unit owners would be require! to permit any encroachment. The



revised AS 34.08.200 (c) recognizes the difficulty of securing 
such approval and lowers the threshold of unit owner approval 
to 57%* *
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Section 21 FAS 34.08.250 (a)]

1. The former AS 34.08.250(a) generally tracks UCIOA § 2-117 (a) .

2. The revised AS 34.08.250(a) conforms the language regarding 
percentage of unit votes to the language found in AS
34.08.200, AS 34.08.430, revised AS 34.08.250(a), and revised 
AS 34.08.260(m).

Section 22 (AS 34.08.250(c))

1. The former AS 34.08.250(c) generally tracks UCICA § 2-117 (c) .

2. The revised AS 34.08.251(c) deletes references to the word 
"file" because there is no "filing," oer se, cf plans that are 
recorded along with an amendment to declaration.

Section 23 (AS 34.08.250(d))

1. The revised AS 34.08.232(d) tracks UCIOA § 2-117(d).

2. The revised AS 34.03.231(d) eliminates the requirement that 
amendments changing unit use restrictions receive unanimous 
unit owner approval. This revision recognizes the effect of 
the new subsection, AS 24.13.320 (c) (2) , discussed infra, that 
permits an association tc restrict the uses and occupancy of 
u m c s .

3 . Elimination of the unanimous consent rule for changes to unit 
use restrictions also recognizes the effect of the new 
subsection, AS 34.08.252(f), discussed infra, which allows -- 
upon a vote of 80% cf the votes in the association 
declaration amendments that "materially" restrict the 
permitted uses, behaviors, and/or occupancy standards for 
persons occupying units.

4. Referring to UCIOA § 2-125 (a) (12) [AS 34 . 03 .122 (a) (12) ] , the
official comment to UCI2A § 2-117 (d) maintains that ” [t] he 
deleted provision . . . created the anomaly that unanimous
consent was required to amend a use restriction but a lesser 
number could amend restrictions on occupancy or alienation of 
a unit." UCIOA § 2-117 (d], cmt. 4.



Section 24 [AS 34.08.250]

1. The new subsections AS 34.08.250 (f) and (g
117(f) and (g) .

2. Subsection AS 34.08.250(f) permits -- upon 
the votes in the association -- amendment : 
"materially" restricting the permitted uses, 
occupancy standards for persons occupying u 
reflects the growing belief that a super 
owners should have the right, after the r
declaration, to change use and occupancy s:

3. The new subsection if) permits material u
occupancy standards only if previously z-. 
behaviors are protected in a reasonabl- 
amendment.

4. The new subsection (g) permits the assc: 
development rights with the vote of a supe 
votes in the association. This provisic 
provide a solution to associations and unit 
the termination of development rights 
development may be incomplete.

Section 25 [AS 34.08.260(a))

1. The former AS 34. 08.2=3 (a) generally tracks

2. The revised AS 34.05.250(a) conforms the 1 
percentage of unit votes to the lar.gua
34.03.200, AS 34.08.430, revised AS 34.03723 
AS 34.03.260 (m) .

Section 25 TAS 34 . 08 . 260 (n) 1

1. UTI2A does not contain any provisions analct 
AS 34.08.260 (m) .

2. The revisions to AS 34.03.250 (m) require a s 
vctes for an extensicr. cf the terminaticr. 
interest community. This approach eliminate- 
the subsection's original language.

Section 27 fAS 34.08.300)
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2. The revised AS 34.08.300 eliminates the conflict with AS 
34.08.250 (d) , a subsection that generally requires a unanimous 
vote to increase the number of units in a community.
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Section 28 (AS 34.08.3051

1. The new section, AS 34.08.305, generally tracks UCIOA § 2-123.

2. AS 34.03.305 is designed to limit development constraints on 
larger common interest communities in Alaska. Because larger 
communities may take much longer to develop - thus making it 
much more difficult to predict their growth and consumer 
responsiveness - the new section:

a. permits the declarant to determine the length of the 
period of declarant control, AS 34.08.305(g);

b. does not restrict the addition of unspecified real estate 
to the community, AS 34.03.305(f);

c. does not subject real estate to the Act which has not yet 
been conveyed to unit owners, AS 34.03.323(d); and

d. by excluding from the declaration reference to the 
information listed in AS 34 . 08 .130 (a) (3) - (14) , permits 
the declarant the flexibility to modify certain aspects 
of a community in response to changing circumstances, AS
34.08.305 (b) .*

3. AS 34.2 3.3 05 ensures that the protections provided by the Act 
are retained by units created in a master planned community. 
The new section requires:

a. a declaration for -units conveyed to purchasers that 
contains the information listed in AS 34 . 2 3.130 (a) (3)- 
(14) as well as a sufficient legal description of the 
real estate and units conveyed to purchasers in the 
master planned community, AS 34. 08.305 (c( (1( - (c) (2) ;

b. teat units offered for sale but not yet conveyed to 
ourchasers, are fully protected by the A.ct, AS 
34.03.305(d);

c. ccr.orehensive Dublic offering statement distlosures for 
units declared or offered for sale in the community, AS 
34 .08 . 305 (e) ; and



d. a conspicuous disclosure of the community as a "master 
planned community" in ihe public offering statement, AS
34.03.305 (e) .
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Section 29 fAS 34.08.3101

1. The former AS 34.08.310 tracks UCIOA § 3-101.

2. The revised AS 34.08.311 requires that a unit owners'
association be organized nc later than the date of the first
conveyance of a unit "to a purchaser." Addition of the words
"to a purchaser" ensures that a unit owners' association need 
not be organized when units have been conveyed only to 
declarants and/or dealers. See AS 34.08.990(2=) (defining 
"purchaser" as a person "other than a declarant or dealer" ) .

Section 30 fAS 34.08.320(a)]

1. The former AS 34.08.320 (a: tracks UCIOA § 3-iC2:a!.

2. The revised AS 34. 03. 320 (a. ccr.cains several stylistic changes
that do not create any real substantive impact. See AS 
34.08.322(a)(1), (a)(8;, and (a) (11).

3. The revised AS 34.03.320(a 12) deletes reference tc the word 
"filing" because there is nc "filing," oer se. cf clans that 
are recorded along with an amendment to declareritr..

4. The revised AS 34.03.320 (a adds a new subsection (13) that
permits the association to require disputes in the community
to be first submitted tc nonbinding alternative dispute 
resolution before court action is initiated by any party.

Section 31 (AS 34.08.3201

1. The new subsections, AS 3 4 . 1  = .320 (c) - (f) , track UCIOA § 3-
102 (c) - (f) .

2. Subsection AS 34. 03. 320 (c' limits the association’s power to 
restrict use of or behavior in units.

3. Subsections AS 34.08.32C d -(f) empower associations to 
enforce the declaration and community rules directly against 
tenants who occupy units or. the common interest community. 
Under existing statutes, associations' remedies are limited to 
actions or fines against individual unit owners, not their 
tenants. Particularly in a common interest community where



there is a high percentage of rental units, the new 
subsections provide associations with the 
rules of the community can be enforced.
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Section 32 [AS 34.08.330(d)]

1. revised subsection AS 34.08.330(d) tracks

2. The change to AS 34.03.330 (d) responds to 
community exception to declarant control 
See AS 34.08.305 (g) .

Section 33 (AS 34.08.330(f))

1. The former AS 34.08.330(f) generally tracks UCICA § 3-103 (f) .

2. The revision to AS 34.03.330 (f) changes the maximum number of 
units under which a community may limit its board to one or 
two members. The revision makes AS 34.03.331(f) consistent 
with the other exceptions in the Act for small common interest 
communities. See, e. c. . AS 34.08.050, .AS 34.08.530 , and 
revised AS 34.08.025.

Section 34 (AS 34.08.340(c)]

1. UCICA does not contain any provisions analogous to the former 
AS 34.13.340(c).

2. To conform the language ~>i AS 34.08.341 (o. to the other 
provisions of the Act, including the relevant definitional 
subsection, AS 34.03.331(4) ,■ "common area” is changed to 
"common element."

3. The terms "independent registered engineer, architect, or land 
surveyor" are not defined by the Act. If taken literally, 
"independent" suggests that the engineer, architect, or 
survevor may not have a relationship with the developer. The 
star.: rd of "independence" is unnecessary. The fact that a 
state registered engineer, architect, or land surveyor makes 
the required certification provides sufficient protection. A 
false certification would put the engineer's, architect's, or 
land surveyor's license in jeopardy.

means by which the

UCICA § 3-103 (d) .

the master planned 
time limitations.



Section 35 [AS 34.08.380(a)]

1. The revised AS 34.08.380 (a) generally tracks UCIOA § 3-117 (a) .

2. The former AS 34.08.380(a) omitted reference tc mi: cwmers'
obligation to permit reasonable access for "replacement" 
purposes. The revised version of AS 34.08.330(a) eliminates 
this problem by using the words "these purposes" - a clear 
reference to the previously stated "maintenance, retear, and 
replacement" purposes.

Section 36 [AS 34.08.420]

1. The revised AS 34.08.420 generally tracks UCIOA § 3-111.

2. The revised AS 34.08.420(a) provides that a person cammct be
held liable for the omissiens or negligence of the assttiation 
solely because of his status as a unit owner. It suits 
against associations, this change will help protect individual 
unit owners from being named as defendants.

3. The revised AS 34.08.420 (c) cites the statute of limitation 
exception provided for in the revised AS 34.0£.Ill'd) , 
discussed infra.
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Section 37 fAS 34.08.430(a)]

1. The revised AS 34.03.430(a; generally tracks UCICA § I-111 a) .

2. This revised version contains several stylistic cha 
do not create any real substantive impact. See. ■ 
replacement of "subjected to" with "encumbered by."

3. The former and revised versions cf AS 34.0 5.43 0 (a 
track UCIOA with respect to the requirement that proc 
common element encumbrances be treated as ar. as 
asset.

4. Unlike the former AS 34.05.430(a), the revised statute also 
mandates the equitable distributicn of proceeds frtm the 
encumbrances of limited common elements.

5. The revised version of AS 34.03.431 a. eliminates reference to 
"common area" to conform the language of AS 34.03.431 a to 
the other previsions of the Act, including the relevant 
definitional subsection, AS 34 . 05 .3-33 !4) .

ft not 
ereis from 
striation



Section 38 [AS 34.08.430(b)]

1. The revised AS 34.08.430(b) generally tracks UCIOA § 3-112(b).

2. This revised version contains several stylistic changes that 
do not create any real substantive impact. See, e.g.., the 
replacement of "subjected to" with "encumbered bv."

3. Revised AS 34.08.430(b) also eliminates reference to "common 
area" to conform the language of AS 34.08.430 (b) to the other 
provisions of the Act, including the relevant definitional 
subsection, AS 34.08.990(4).
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Section 39 [AS 34.08.430 (g) 1

1. The revised AS 34.08.430(g) generally tracks UCICA § 3-112(g) .

2. This revised version, although substantially longer chan the 
former version, is intended to accomplish a similar result. 
The revised statute clearly sets forth a procedure by which 
the interests of unit lenders, whose liens extend to unit 
owners' undivided interests, are terminateu.

Section 40 (AS 34.08.430]

1. The new subsection, AS 34 .0 3 .4 3 0  (i) , generally tracks UCIOA §
3 - 1 1 2 (h).

2. The revised AS 3 4 . 0 8 . 4 3 0  (i) explains the requirements for a 
valid consent or certificate under AS 3 4 . 0 8 . 4 3 0 .

3. This new subsection also clarifies the priority of security 
interests senior to the declaration and the priority of 
interests created by the association after recordation of the 
declaration.

Section 41 (AS 34.08.440 (h)J.

1. Both the revised and former versions of AS 34.03.440(h) 
generally track UCIOA § 3-113(h).

2. The revised AS 34.08.440(h) deletes references to the word
"file" because there is no "filing, " oer se, of plans that are
recorded along with an amendment to declaration.

3. The remaining changes are stylistic and have no real
substantive impact.



Section 42 [AS 34.08.450]

1. The revised AS 34.08.450 tracks UCIOA § 3-114.

2. The changes to AS 34.08.450 are stylistic and ha-
substantive impact.
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Section 43 [AS 34.08.470(a)]

1. The revised AS 34.08.473.'=; generally tracks 3 
116 (a) .

2. The revised AS 34.08.473 a' deletes "from tbs
assessment or fine becomes due" because this th 
to create confusion with respect to priority ;

3. 3y inserting the word ’’statutory" before ’1
revised AS 34.08.470 (a) erghasizes that the Iti
is inchoate and arises upon recordation 
declaration.

= . The remaining changes to .AS 34.08.470 (a) are
and have no real substantive impact.

Section 44 fAS 34.03.470(b)]

1. The revised AS 34.08.473.b generally tracks 1
116 (b) .

2. The changes to AS 34.08.4~3 h; grammatical
and have no real substantive impact.

Section 45 [AS 34.03.470]

1. The new subsection AS 24.32.470 (1) tracks T3 
116 (1) .

2. This new subsection clarities the legal right 
to appoint receivers (at the request of the ess 
to collect unpaid assesstetts.

Section 46 [AS 34.03.5101

1. The revised AS 34.08.513 generally tracks U3333.4

: : : i a  §  3 -

: time the 
rase tends
-  5 511-BS .

ian," the 
in created, 
of the

stylistic

~ : a .  §  3 -

styiistic

1 3  .4  §  3 -

t f  c o u r t s  
t t i a t i o n )

4-101.

re n o  r e a l
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The revised version-of AS 34.08.510 cites tne limited 
exception provided under AS 34.08.305(e) scr master 
planned communities.

The revised version also deletes the subsections that 
restate the exemptions already provided under revised 
34.08.030.

The revised version excludes nonresidential units from 
the recuirements of AS 34.08.510 - 34.OS.~03. See
34.03.510(b) (7) .

Section 47 fAS 34.08.520(c))

The former AS 34 .03.520 .'c! generally tracks .ZIOA § 4- 
1 0 2 .

The revised AS 34.03.521. 
dealer or declarant may ha 
AS 34.08.570 for false* cr 
omissions of material 
statements.

c) specifies tha: 
liable under AS 
misleading state: 
:act from, publ

. -h e r *  c h s  
: 5.580 or 
s in, or 
of ferine:

Section 48 [AS 34.08.520]

UCIOA does not contain 
new subsection, AS 34.C

The new AS 34.03.520 
commission to develop a 
facilitate the disclosu

r.v orovisior.s 
.520 (e) .

empowers t: 
:rm public offer 
:= required by :

analtrtus to the

estate 
lament to

Section 49 [AS 34.08.530(a)]

The former AS 34.03.53 0 =, generally tracks _IIOA § 4- 
103(a).

3ecause the former subsection AS 34.03.530' 
repealed, discussed infra, the exception c. 
revised AS 34.08.533 (a; has been deleted.

The revised version cf .AS 34.03.530(a) 
requirement that budgets and budget reserve : 
receive the certifications of "a certified a 
engineer." The declarant's and dealer's It 
false or misleading statements in, or t: 
material fact from, public offering staten

has beer. 
:d in the

letes the 
relations 
nitact or 
ilitv for 
isions of 
is offers



sufficient protection that the budget reserve 
calculations are accurate.

Moreover, to secure new certifications every time new 
budget calculations are reflected in a puvlic offering 
statement could be prohibitively expensive because of the 
very frequent budget revisions in multi-chase common 
interest communities.

4. The revised version of AS 34 . 08 .530 (a) (11) (3) reflects
the changes to AS 34.03.553(c) , discussed infra.

5. The revised AS 34.55.530 (a) (13) e^ini names any
representation by declarant or dealer concerning the 
escrow account required by AS 34.08.600. The former AS 
34.08.530(a) (13) apparently assumes declarant or dealer 
control over the escrow agent. This, of course, is not 
the case. Consequently, it is appropriate for the 
declarant or dealer tc re-state the legal requirement 
that a potential unit owner receive back his deposit if 
he properly cancels the contract under AS 24.03.580. 
However, the declarant or dealer is not in a position to 
make representations concerning a third party's actions.

j. The remaining changes tc AS 34.08.530(a) are stylistic
and have no real substantive impact.
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Section 50 [AS 34.08.530(b)]

1. UCIOA does not contain any provisions analogous to the
new subsection, AS 34.C5.530 (b) .

2. The new subsection provides a workable mechanic 
purchasers, if they wish, can be notifie 
declarant or dealer of changes to the ccrcruc 
present standard of continuous notifies: 
34.03.530(c), is not feasible because of the 
on-going changes in multiphase communities and 
the difficulty in locating individuals who = 
process of moving tc a new residence.

Section 51 [AS 34.08.580(a))

1. The former AS 34.05.535 = tracks UCIOA § 4-155 (a) ,

— by which 
d by the 
city. The 
:icn, see 
number of 
because of 
re in the

2 The revised AS 24.5 5.5 3 3 (a) specifies ’dealer or 
declarant" to be consistent with AS 34 . 3 5 . 215 and AS 
34 .02.530.
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3. The revised AS 34.CS.580 (a) also acknowledges the

reouirements of the new subsection AS 34.03.530 (b) with 
respect to public offering statement amendments.

Section 52 fAS 34.08.580 (c) 1

1. The former AS 34.05.550(c) generally tracks UCIOA § 4-
103(c) .

2. The revised version cf AS 34.08.580 (c) acknowledges the
impact of AS 34.0 5.520 that permits the declarant to 
transfer responsibility to t .ie dealer to provide public 
offering statements to a purchaser. With such a transfer 
of responsibility, the dealer may be liable for its 
failure to a provide a public offering statement to a 
purchaser.

3. The revised AS 34.05.550 (c) also penalises the declarant
or dealer for a kr.zwing failure to provide a public 
offering statement to a purchaser who suffers damages. 
The former AS 34.03.55 0 (c) penalizes the declarant for 
accidental and unintentional failures to provide public 
offering statements.

Section 53 fAS 34.08.590(a)]

1. The revised AS 34 . 05.553 (a) tracks UCICA § 4-109 (a).

2. The revised chances to AS 34.03.590 fa) 10) and (a) (11)
provide more certainty to an association's executive 
ooard when preparing resale certificates. Instead a 
requiring that the hoard make a statement regarding its 
"knowledge" of certain conditions, these subsections 
require disclosure only of written notices, given or 
received, relating to violations of use, occupancy, 
health codes, building ordinances, and other matters 
relating to the subject unit.

3. The new subsections, AS 34.03.590(a) (15) and (a) (16) ,
require disclosure of additional material information 
regarding the unit for which the resale certificate is 
prepared. AS 34 . Z 5 . 533 (a) (15) requires disclosure of 
pending sales or encumbrances of the common elements. AS 
54.03.590(a) (15) requires disclosure of restrictions on 
use or occupancy that may effect the subject unit.

4. The remaining changes to AS 34.08.590. = , are stylistic
and have no real substantive irr.oact.
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Section 54 [AS 34.08.590(d)]

UCIOA does not contain any provisions analogous to the 
former subsection, AS 34.05.550(d).

2 . The revised AS 34.08.590(d) clarifies the 
language of the former subsection.

;  m o u s in g

3 . The revised subsection also contains a : 
stylistic changes that have no real substanti*.

=r ot 
r.oact.

Section 55 [AS 34.08.600]

i. The former AS 34.03.500 tracks UCIOA § 4-110.

3oth the former statute an: 
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The revised AS 34.03.500 c:

TCIOA § 4-110 omi: 
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•crow.

Section 55 (AS 34.08.6401

The former AS 34.03.540 c 
closely track, UCIOA § 4-1

rigir.ates from, but dees not

2 . The implied warranties of 
declarant and dealers I 
improvements in the comma: 
revised AS 34.08.640 makes 
former statute in reccgnitic 
and dealers are aistin: 
resoonsible for their re sue
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catute. This el 
and several liar: 
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.:-5 .640 
mol led 
:i nates 
lev for

Section 57 [AS 34.08.660(a)]

1. The revised AS 34.C3.650(a, tracks UCIOA § 4-113 a)

Tne revises statute is lcet 
except that it includes cit: 
which can toll the statute 
declarant and dealer for war

:al to the forme 
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AS 34.08.420; discussed- supra; revised AS 34.05.660(d), 
discussed infra.

Section 58 fAS 34.08 . 660 (b)1

1. The revised AS 34.08.550 (b) generally tracks UCIOA § 4 -
116(b).

2. The revised AS 34.08.550(b) clarifies the awkward and
confusing description of when a cause of action for 
breach of warranty of the common elements accrues. See 
revised AS 34.08.660 (b)(2)(A) - (b)(2)(C).

Section 59 (AS 34.08.660]

1. The new subsection, AS 34.08.660 (d), tracks UCIOA § 4- 
115(d).

2. This new subsection permits the association tc establish 
a committee, independent of the declarant, to review 
warranty claims. This committee has the right to enforce 
warranty claims involving the common elements. If so 
established, the warranty period begins to run from the 
date of the committee's first meeting.

Section 60 (AS 34.08.6701

1. The new subsection, AS 34.08.670 (b), generally tracks 
UCIOA § 4-117(b).

2. The Work Draft version of AS 34.08.670(b) contains an 
error. The word "until" should be inserted immediately 
berore the word "after" at line 30, page 32.

3. The new subsection encourages alternative dispute 
resolution but guards against improper declarant 
influence during the period of declarant control by 
requiring concurrence of the independent committee 
established under AS 34.C3.660(d) .

Section 51 (AS 34.08.6801

The former AS 34.08.533 generally tracks UCICA § 4-118.



2. The revised AS 34.08.530 deletes the word "conspicuously"
with resDect to the labeling of promotional naterial with 
the phrases "MUST BE BUILT" and "NEED NOT BE BUILT."

3. Given the descriptions of future improvenents in the
public offering staterenn required by AS 34.05.540 (7), 
and the penalties for misrepresentation, fraud, and
omission provided by AS 34.08.520 (c), AS 34.05.570, and
AS 34.03.750, it is unnecessary that developers clutter 
- with conspicuous labels - each and ever*/ document or 
diagram that may provide preliminary information to 
potential buyers.
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Section 62 fAS 34.08.6901

1. The former AS 34.03.55: tracks UCIOA § 4-115.

2. The former statute makes the declarant responsible to
complete all improvements that have ever been depicted on 
any "graphic representation" or site plan. The statute 
assesses the declarant with this liability even where 
such graphics or site plans have never been shared with 
a potential purchaser.

3. The revised statute restores some sensibility to AS
34.05.590. It makes the declarant liable to complete 
only those improvements shown on graphics which have been 
provided by the declerar.t to a purchaser.

4. The revised statute =1 so clarifies that declarant is
resoor.sible for any damages caused to the community in 
the course of declarant's exercise of its rights under 
the Act. See AS 34.C5.553(b) .

Section 63 (AS 34.08.700)

1. The former AS 34.03.7:: generally tracks UIICA S 4-120.

2. The words "filed and recorded" are abbreviated to
"recorded" in the revised AS 34.03.700 because there is
no "filing, " oer se, cf clans that are reccrded with the
declaration.

3. The former wording regarding certif icaticr. of unit
completion is compaticle only with condtminiums. In 
planned unit develcccer.es, for example, a unit is
complete once a lot is platted and that let is added to
the common interest tcmmunxtv bv amendment to the



declaration. Thus, the phrase regarding: 
prefaced by the words "in the case of a

4 . 3y permitting certain appraisers to cert
the* former AS 34.03.700 conflicts with.-. 
The Act should settle on the cert if icatir: 
established in AS 34.03.090. Consequent 
AS 34.08.700 relies cr. AS 34 . 08.090 (b).
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Section 54 (AS 34 . 08 . 740 (a) 1

1. The revised AS 34.03.740(a) tracks UCICA

2. The words "file and record" are abbrevia 
in the revised AS 34.08.740 (a) be cats 
"filing," per se, of plans that are re: 
declaration.

Section 35 [AS 34.08.740(e)]

1. UCIOA does not contain any provisions sr 
fcrr.er subsection, AS 34.08.740(e).

2. Revised AS 34 . 08 .740 (e) eliminates refer: 
area" to conform its language to the othe. 
the Act, including the relevant definiris: 
AS 34.03.990 (4) .

3. Unlike the former subsection, the revi 
specifies what reallocation costs must ce

Section 55 [AS 34.08.820(a)]

1. The former AS 34.03.320 (a) generally tra
115(a) .

2. The changes to AS 34.03.820 (a) are grennet
and have no real subsrantive impact.
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.he revised AS 34.33 . 320 (b) generally t:acbs UCIOA. § 1- 
115(b) .



2. With exception of the effective dare change, the
modifications to AS 34.08.820(b) are primarily 
grammatical/stylistic and have no real substantive 
impact.

Section 68 (AS 34.08.990(4)1

1. The revised AS 34.08.990(4) generally tracks UCIOA § 1- 
103(4) .

2. The revised statute broadens the definition of common 
element to included "any real estate interests . . . that 
are for the benefit of unit owners." This permits access 
easements, parking easements, other forms of servitudes, 
and even real estate outside the common interest 
community to be common elements.
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Section 69 fAS 34.08.990(11)1

.1. The revised AS 34.08.550(11) is almost identical to UCIOA
§ 1-103(11) .

2. The change in the definition of dealer from one who "owns
six or more units" to one who "is in the business of 
selling units" eliminates the definitional problem that 
is encountered when a large dealer begins work in a 
common interest community but only owns one or two units. 
One who is not technically a "dealer" must be afforded 
all of the consumer protections afforded by the Act, 
including public offering statements.

Section 70 (AS 34 . 08 . 990 (13 M

1. The former AS 34.08.930 (13) is based on UCIOA § 1-
103(13) .

2. The revision to AS 34.03.390 ensures that all amendments
to any document creating the common interest community is 
considered part of the declaration for the community.

Section 71 fAS 34.08.990(30)1

The former AS 34.03.330(30) generally tracks UCIOA § 1 - 
103 (29) .



2. The only change to the revised AS 34.05.990(30) is the
abbreviation of the words "filed and recorded" to 
"record" because there is no "filing," cer se, or plans 
that ere recorded with the declaration.
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Section 72 (AS 34.08.990(33)1

1. The former AS 34.03.390 (33) is based on UCIOA § 1- 
103 (32) .

2. The revised AS 34.03.990(33) attempts to remedy the 
confusion of the former definition fcr "ur.it owner." 
However, the revised statute needs additional 
clarification.

Section 73 (AS 34.08.9901

1. UCIOA does not contain any provisions analogous to the 
revised subsection, AS 34.08.990(34).

2. The definition cf "knowingly" is provided because of the 
term's use in AS 34.23.550(c).

Section 74 (AS 34.08.9901

1. The new subsection AS 34.08.99C t tracks the
introductory paragraph of UCIOA § 1-1C3.

2. The new subsection AS 34.03.950 (b) provides the default 
rule that the .Act's definitions apply to terms used in 
common interest communities' governing documents unless 
such documents specifically provide otherwise.

Section 75 fAS 34.08.530(c), AS 34.08.770, AS 34.08.790, AS 
34.08. B001

1. AS 34.08.530 (c), AS 34.03.770, AS 34 . 2 3 . 752, and AS 
34.03.800 are repealed by the Work Draft.

2. AS 34.03.530(c) is now AS 34.03.530 (b), with revisions.

3. The former AS 34.03.330 (b) was not included in the Work 
Draft because small communities are already exempted from 
the disclosure requirements of this article. See AS 
34 .03.030.
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AS 34.08.770 tracks the language of UCIOA § 1-130. This 
section is repealed so as to ensure that the Alaska law 
on common interest communities deveicps with seme 
independence due to unique Alaskan circumstances.

AS 34.08.790 tracks the language of UCIOA § 1-112.
Alaska contract law already prohibits unconscionable 
agreements. AS 34.03.790 is unnecessary.

AS 34.08.800 tracks the language of UCIOA § 1-113..
Because every Alaska contract has an implied covenant of 
good faith and fair dealing, AS 34.08.80C is unnecessary.


