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PAGE 5
CONSEQUENCES

NO, R E PR E SE N T A T IV E  ROKEBERG, Y O U ^ I L L  ON C U TTIN G  THE L E G IS L A T IV E  S E S S IO N  DOWN TO 9 0  DAYS 
IS L U O IC K G U S  UE R E A L IZ E  THAT UNDER THE ILLEGAL ANO U N CO N STITU TIO N A L WAYS YOU “ L IK E  TO 
OPERATE1*, I E  “ NO P U B L IC  H E A R IN G S , OR C LO SIN G  OFE TELEC O N FER EN C ES TO THE P E O P L E " SO THEY 
C A N 'T  PR O TE ST  T H IS  IL L E G A L  A C T IO N . ANO G E T TIN G  YOUR S E L F - S E W I N G  L E G IS L A T IO N  PA SSED  
“ KNOWING THAT I T  I S  ILLEG A L A N D /O R  NOT R E Q U IR IN G  THAT THE D R A FT IN G  ATTORNEY TO "OBEY THE 
LAW BY CHECKIN G B I L L S  F I R S T  FOR L E G A L IT Y , AS IN  THE CASE O F H . B .  4 0 0 .  W ILL  "SHORTEN THE 
I F G ISJ ATURF T I N E " ,  B U T , WE ARE HERE TO TELL YOU, "ALASKA I S  NOT YET A COM PLETELY F A S C IS T  
GOVERNMENT, NO HA TTER HOW HARO YOU L E G ISL A T O R S ARC TR Y IN G  TO HAKE I T  S O ."  WE ART HOLDING 
YOU LEGALLY ACCOUNTABLE T H IS  YEAR ANO W ILL GET YOU WHERE I T  H U R TS: E X P O S IN G  YOU TO P U B L IC  

SCRUTINY ANO C I V I L  R IG H T ’ S  S U IT  FOR HONEY DAMAGES.
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Employer Accounts and Average Tax Rates 
by Rate Type and Industry Tabic 3.5

/1 9 9 6  Em ployars by  f la la  Typo /

Industry

Aj»i*;wlfn»n. To* A  Tish 

Mining
Contract Conet/uction 

Tran* , C om m on ., 6 l/iil.

Iuis_
Hnancn. ii '*  . & n os l Esia ia  

S»V<C9»
TWiuAili-iiOitifeilon
Uncusi.fl.id

r.ii.d

(’nir.mit ill UMnd Toral

A -R aled  

%  of
No, A -R ated

2 0 a
1441.011
420
OSS3.556
775d.osa
125
85

12.830

i.e
1.112.0
3.3
7.3 

27.7
0.0 

38 7 1.0 
0.7

B - R ated

No.

20
15
20666
124
387
70

077
2

170

100.0 1.880 

85.4

56 Ol 
B -R ated

100.0
12.4

C -R a lo d

% of 
No C -R a te d

Total

11
4

18
.TO20
7I_
5 

10312
12

y>l

3.4 
1.2

14.7 0.1 
8.0

23 0_1.5 ' 
33.0

“  3.7’
3.7

100.0
2.2

No.

248
163

1.057
5261.001

4.021e5T
5 . 7 5 3

130
2 8 7

1 5 . 0 1 7

%  Ol 
G ran d  

Total

1.7 1.1 
13.0 
3 S 
7.3 38.6

38 3' “ oT 
1 a

100 0
100 0

y
S a J f iL  
9 1 7 7 *
3i/it * "S f*  i

3 * 3  

~U S .  /  &a f  x/v/ij i-r/^y, *>-/}! /Ji'C 47
Average Employor Tax R a tas

19C7 1960 1S89 1990 1991 1992 1993 1994 1995 1995

t.1.4. 3.4 4.27 4.78 4.05 3 08 2.54 2.38 2.43 2.51 2.03

Agi.cultu'd, For. & Fi«h. 3 66 4 89 6.21 4 57 3.53 2.8B 2.72 2.81 2.03 3.03
Milling 3.71 4.70 538 4.48 3.31 2.73 2.71 2.70 2 68 2.07
Cowr.ci Conrt.orciicm 4.20 5 74 5 84 5.00 3.81 3.10 3.05 3.14 321 331
Manufacturing 3 00 4.07 3.15 4.40 3.33 3.70 2.68 2.70 2 61 2.80
Tram., Cownnun., & Uhl. 3 28 4 10 4.87 3.08 3 12 2.53 2.35 3.44 2.00 2.61
T mill) 3.22 4.10 4 63 3.00 2.08 2.45 2.28 2.33 2 45 2.57
F1 1  anc», 1n« . 8 tbial r  CT a 10 2.03 3 84 4.30 300 2.76 2.23 2.02 2.04 2.05 2.10
Stnvicai 3 10 3 OS 4.40 384 200 2.36 2.22 7 ?a 2.35 2 4(1
Tul.Iic AUnTnTitTfaf'OO 3.58 4.47 6.01 4.18 3.27 2.72 2.50 2.35 2.30 2.46
UnclaniSvd 3 80 471 4.83 4.15 3 12 2.77 2.70 2. GO 2 80 2.77

N’Xo>;. A-iaiml fiimt are thaaa which luvo baon tubjact tu llw Cmplnynan Sacurliy 
Act I*jf r^ui o* more quarter* ana therefore? quality tor a rato 
determination baaed on tlioii quititudy payroll experience. Empiojort are 
*5*»gno«l o i«iu cIo«b t / jend on their payroll declino exp<jflo*»r.n a« comparori 
to at! other r«t*(?lo employer*. Employor* with a lo* quarfoily payroll 
Otcttne receive? morn favor*Mt» i«i«« then thote employor a showing moro 
ax cocci vo Jvclinee In Qutrurfy payroll f*0,r,*<»

B-r*(*d firm* rpo th»»«o which liamt tmon tubjact to tho Employment Ro«:ailty 
Act tor fewer than four qua«h«f« .mn.mfialnly preceding the compulsion rfat.# 
and muct pay thu indueliyUX rate.

/  J^viiiod fiimi ata ihoto winch tail lopaycontflpuiioni or filo iapo«l»
I on a rmaly banis and mu« pay cofi!fibu|i<ai* »l tho highact tala.

\Percontdgo* may ro t hi hi up |o 100*q due to rounding.

SvuKe. AJncWa nnfwenmant of Labor, Raeaarch and Arnlyrb Section:
fexeMa Wage* Within Si/o of Payroll Codu. Report No. BRT 5500 P.

U nem ploym ent Insurance A ctuarial S tudy and  Financial H andbook  (1995 U p d a ted  T ables) 3 >



M ft R -2 5 -9 8  8 1 : 4 1  PM « F J S - 3 .S O L L I V A N

T

Employer Accounts and Average Tax Rates 
by Rate Type and Industry

9 0 7  S 3 5  s r i ' v

I0 A  ■

Table 3.5

(we1895 Em ployers b y  R ale  T ypo _

Agriculture, For. A  R t h .  

M ining

C o n iitc !  C o n d u c t io n

M a n u f a c t u r i n g

Trane., Cornmun, 4 tNJI.

3 P S 2 -Rrv*AC«

N o.

2 0 4

147
1 , 6 4 4

4 1 6

A -R ated

%  o l  

A -R ated

< « .  In t.. &  RaaJ E a u to

3.470 l

1.0
1 2  

12.7 

J J

7 j0

2 7 . 4

B -R aied

No.

3 2

24
300

ei

128

i 420

Hof
B -R atod

1.0111EJ
4 2

M22.1

C -R atod

% o f  
No C -R a t a d

7220
1 8

32
75.;

2.0
0.7
0 . 00.0

1 1 4 1

f— $arvico» ~
e i 0 8 1 6 4

3 8 . 0 ( 0 3 3 6 . 7 I ' f f " : . 5 5 . 7  '

( tvu i
i

■ % of
G ran d

N o. T otal

243 1.7
173 11

1.910 13.0
514 3.5

1,110 
iTww • r - 2 * -L27.0
~ 8 S ~  

L 6i^L .
Public Adminirtrittiort 

U o c lltu T .od

laai . C m

128
0 8

4 9 5

Parcoul o f G fan d  To ta l

1.00.6
100.0
44.9

0

ITfl

ll.«3

0.0
9 1

100.0
132

9 3 1 1 3 7 0 .9

7 2 . 0 ’ 2 5 4 1.7

2 7 2 1 0 0 . 0 / 1 4 , 7 1 0 1 0 0 . 0

Aueraoo Employor T ax  n a ld s  I

u 100.0

Total

AgrieullU f*, For. 4  R e ft. 

Mining

Contract Construction

Manufacturing
Trans . Com m on .. 4  U til.

Trade

R n an ce . In*.. 4  RoaJ E s ta te  

/Setv tcflt J 
Public Adm inlct/atlon 

Unclassified

198G 1987

a 0 7  3 . 4

1312.88
3 1 S

2 jM
2JSS
2 . 4 4

2-27
2 . 8 2

2 . 7 B

1 0 7

3.44

3.71410108
1 2 8312
2 . 0 3

3.10

3 j58

3.08

1988

4 . 2 7

4 . 0 8

4.79
5.24
4 . 0 7

4.10

4 . 1 0  

3 . 6 4  

3.95 

4 . 4 7  

4. 7 1

1989

4.79

621

618
544
6.15

4.07

4.03
413
4.48 
5.01
4.49

1990

4.05

4.57
4.C86.00
4.40
3.80

3.00
3.00 
3 . 4 4

4.18

4.15

1991
108

3.53
3.31
3.41
313
3.12 2.98 
2.75 
2.90 
3 1 7
3.12

1992
214

2.88
2 . 7 3

3.19
2 . 7 9

2.53
2 . 4 5

2 1 3

2 . 3 8

2.72
2.77

1993
210
2.72
2.71
3.052.88
215
2.282.02212
2.50
2.70

1994
2 . 4 3

2 . 8 1  

2 . 7 C  

3 . 1 4  

2 - 7 6

2 . 4 4  

2 - 3 3  

2 . 0 4  

2 1 8  

2 1 5  2.66

1995

2.S1
2.03
2 . 8 0

311
161
2.50
2.45
2.05

210210

Nctoc A-rated firms art* Ihcraa which ha** been aubroct lo Ui* Employment Security 
Acjjar rout or more quartets and Uiarolots qualify lor fl Hie 
datrnmination be sod on their qua/leriy payroll experisnco. Employers aro 
asugnoo a ralo d a ta  baaed on their payroll daclina experience a t compared 
10 all olhor ratable omloyors Employers with a low quarterly payroll 
daclina receive moto favorebio rataa than Irioso employert snowing moro 
atrcosaive declines In quarterly payroll liguroc
Bj-raled firms a te those which have baan suhinct lo the Empturmont Security.___
Ad  fn< (ewoi than Irxjr ouarrars immediately preceding iho compulation date 
■ nd niuil pay the standard industry lax ralo. 

i ' C -iatad turns are those wliich (all lo pay contributions or filo reports 
on a timely b a w  and mud pay contributions si |ha higlioo rat"
Psrcenlages may not add up lo 1005* due lo founding.

Sourcn ' A laska O upan m un l ol I nhor. Nncaarch  A  Analysis

la co p ie  W :\5 e V i l i l l  tin S w o o l  I'n yro ll C odo  Mupori N n  OAT 55C0 r .



L E G A L  S E R V I C E S

(9 0 7 )  4 6 5 -3 8 6 7  o r  4 6 5 -2 4 5 0  
FAX (9 0 7 ) 4 6 5 -2 0 2 9  
M ail S to p  3 1 0 1

DIVISION OF LEGAL AND RESEARCH SERVICES ' 9 8PQ2 : 7 6 RQVD
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
1 3 0  S e w a rd  S tre e t ,  S u ite  4 0 9  

J u n e a u ,  A la sk a  9 9 8 0 1 -2 1 0 5

M E M O R A N D U M March 25, 1998

SU B JE C T : Does HB 319 violate an employee's right to privacy (Employee's 
expectation o f  privacy in an employer's premises)

TO : Representative Norman Rokeberg 
Attn: Janet Seitz

FR O M : Teresa B. Cramer 
Legislative Counsel

u p

You have asked whether HB 319 violates the right o f  privacy clause in the state constitution. 
Article 1, sec. 22 o f  the Constitution o f  the State o f  Alaska reads:

The right o f  the people to privacy is recognized and shall not be infringed.
The legislature shall implement this section.

The bill states that, absent an agreement to the contrary, an employee has no expectation o f  
privacy with respect to an employer's premises and equipment and requires the employee to 
permit the employer to have reasonable access to them. The bill allows the employer and 
employee to enter into a specific agreement varying this general rule,

The language o f  the bill would appear to apply this presumption o f  no expectation o f  privacy 
even to housing supplied to an employee by an employer. As I discussed with Janet on the 
telephone, this unintended extension o f  the bill to a person's living quarters would be hard 
to defend against a constitutional challenge based on an individual's right to privacy. 
Amendment A.3 clarifies that the bill applies only to business premises and this memo 
assumes that the bill is so limited in scope.

The b ill is intended to permit an employer to control the use o f  the employer's business 
premises, including use o f  the employer's computer equipment. Sec. 23.10.450 would 
preclude an employee from asserting that the employee bad an expectation o f  privacy in 
material stored in the employee's work space or on the computer used by the employee at 
work. "Employer" is not defined in the bill. This memo assumes that both public and 
private employers are covered. It would he clearer for the b ill to define the term.

The right to privacy has been litigated in the context o f  an intrusion by the government into 
an individual's life. In the time available to me I have not found a case applying the state's 
right to privacy to an interaction between private individuals without state action. The 
language o f  the right to privacy in art. 1, sec. 22, does not appear to limit its scope lo



governmental action. In the absence o f  a history o f  court interpretation, I  cannot say with 
certainty how a court would rule on a challenge from an employee that a private employer 
had violated the employee's right to privacy. Assuming that the court would apply the same 
test that it uses fo r considering claims to invasion o f  privacy by the government, I  believe 
the b ill would withstand a constitutional challenge.

In .Tones v. Jennings, 788 P.2d 732, (Alaska 1990), the state supreme court considered 
whether the personnel records o f  two Anchorage police officers v/ere protected from 
disclosure to the p laintiff, who had filed a damage action against the officers. The court 
upheld the superior court's order that the records b& made available to the plaintiff. In 
reaching this decision the court said:

the A LJca Constitution expressly protects the right o f  privacy for Alaska 
citizens. We have discussed previously that one who asserts a right to 
privacy must exhibit a subjective expectation o f  privacy "that society is 
prepared to recognize as reasonable." It is plausible for an employee to 
expect that the details contained within his personnel file are confidential and 
not subject to public scrutiny. Yet we do not approach this case, and the 
officers' right to privacy, in a vacuum. The right to privacy is not absolute.
Rather, "there must be a ... balancing o f  conflicting rights and interests."

RL, at 737 - 738 (citations omitted). HB 319 addresses both whether an employee can have 
"a subjective expectation o f  privacy" in the business equipment and premises o f  his or her 
employer and whether "society is prepared to recognize" that expectation as reasonable. Sec. 
23.10.450 answers "no" to both questions, unless the employer and employee have a specific 
agreement to the contrary. Given the limitation o f  the bill to business premises (as opposed 
to residences supplied by an employer) and given that the bill requires employees to give 
employers on ly "reasonable" access to the premises and equipment used by the employer,
I believe that the bill would withstand constitutional challenge.

Representative Nonnan Rokeberg
March 25, 1998
Page 2

TC:jdr:lmb
9S-192.jdr



PLEASE PRINT!
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House Labor & Commerce Standing Committee

D A T E :  March 25 ,1 998

SIGN-IN

Subject of meeting:
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OFFERED IN  THE HOUSE B Y  REPRESENTATIVE RO KEBERG
TO: HB 319

1 Page 1, line 5, fo llow ing "specific":
2 Insert "written"

3 Page 1, line 8:
4 Delete "an"
5 Insert "a written"

-1-



OFFERED  IN  THE HOUSE  B Y  REPRESENTATIVE RO KEBERG
TO: HB 319

1 Page 1, line 4, fo llow ing "site.":
2 Insert "(a)"

3 Page 1, fo llow ing line 11 :
4  Insert a new subsection to read:
5 "(b ) In this section, "employer" means a person who has one or more
6 employees and includes the state, the University o f Alaska, the Alaska Railroad, and
7 political subdivisions and public corporations o f the state."

-1-



✓
C r a m e r

3 /2 5 /9 8

0-LS1211\A.3

OFFERED  IN  THE HOUSE BY  REPRESENTATIVE RO KEBERG
TO: HB 319

1 Page 1, line 6:
2 Delete "premises and"
3 Insert "business premises

4 Page 1, line 7:
5 Delete "premises and"
6 Insert "business premises and business"

7 Page 1, line 9:
8 Delete "premises and"
9 Insert "business premises and business"

10 Page 1, line 10, follow ing "employer’ s":
11 Insert "business"

-1-
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Headquarters: 
217 2nd Street, Suite 201 

Juneau, Alaska 99801 
(907) 586-2323 FAX 463-5515

* S T A T E *  
C H A M B E R
OF COMMERCE

February 27, 1998

Representative Norman Rokeberg 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

D e a r  R e p r e s e n t a t i v e  R o k e b e r g :

A t  a  m e e t i n g  e a r l i e r  t h i s  w e e k ,  t h e  L e g i s l a t i v e  C o m m i t t e e  o f  t h e  A l a s k a  S t a t e  C h a m b e r  o f  C o m m e r c e  
d i s c u s s e d  t h e  f o u r  p i e c e s  o f  l e g i s l a t i o n  i n t r o d u c e d  b y  y o u  a n d  f o r  w h i c h  y o u  r e q u e s t e d  o u r  c o m m e n t s  
o r  p o s i t i o n .  I  a m  a b l e  t o  r e s p o n d  t o  y o u  . v i t h  t h e  f o l l o w i n g :

A S C C  s u p p o r t s  H B  3 1 9 ,  r e g a r d i n g  a n  e m p l o y e r ’ s  r i g h t  t o  r e a s o n a b l e  a c c e s s  t o  p r e m i s e s  a n d  
e q u i p m e n t  s u p p l i e d  b y  t h e  e m p l o y e r .

W e  t o o k  n o  p o s i t i o n  o n  t h e  o t h e r  b i l l s :
H B  4 3 3 ,  o f f e r i n g  a  t a x  c r e d i t  t o  b u s i n e s s e s  f o r  e m p l o y i n g  s t a t e  r e s i d e n t s  w h o  g r a d u a t e  f r o m  
A l a s k a  p o s t - s e c o n d a r y  e d u c a t i o n  i n s t i t u t i o n s  
H B  4 3 5 ,  r e g a r d i n g  t h e  d e f i n i t i o n  o f  c o n s u m e r  p r i c e  i n d e x  
H B  4 5 8 ,  r e g a r d i n g  b e e r  a n d  w i n e  l i c e n s e s  f o r  g o l f  c o u r s e s

G e n e r a l l y ,  i t  i s  t h e  S t a t e  C h a m b e r ’ s  p r a c t i c e  t o  l i m i t  t h e  i s s u e s  w e  b e c o m e  a c t i v e  i n  e a c h  y e a r  t o  a  
s p e c i f i c  f e w  p r i o r i t i e s  a d o p t e d  b y  o u r  m e m b e r s h i p .  O f  t h e  s i x t y - e i g h t  i s s u e s  s u b m i t t e d  b y  t h e  
m e m b e r s h i p  t h i s  y e a r  f o r  c o n s i d e r a t i o n ,  o n l y  t w e l v e  w e r e  a d o p t e d  a s  p r i o r i t i e s .  T h e  c r i t e r i a  f o r  a n  
i s s u e  t o  b e  i n c l u d e d  i n  o u r  p r i o r i t i e s  i s  t h a t  i t m u s t  b e  c o n s i s t e n t  w i t h  t h e  m i s s i o n  a n d  p u r p o s e  o f  t h e  
S t a t e  C h a m b e r ,  a n d  i t  m u s t  b e  o f  s i g n i f i c a n t  i m p o r t a n c e  t o  b u s i n e s s  s t a t e w i d e .  W e  b e l i e v e  t h i s  
c o n c e n t r a t i o n  o f  e f f o r t  i n c r e a s e s  o u r  e f f e c t i v e n e s s .

A S C C ’ s  L e g i s l a t i v e  C o m m i t t e e  i s  r e s p o n s i b l e  f o r  m o n i t o r i n g  a l l  l e g i s l a t i o n  a n d  d e t e r m i n i n g  w h a t  
a c t i o n  i s  n e c e s s a r y  s h o u l d  a d d i t i o n a l  i s s u e s  a r i s e  t h a t  n a y  s i g n i f i c a n t l y  a f f e c t  b u s i n e s s .  W e  d o ,  
t h e r e f o r e ,  a p p r e c i a t e  y o u r  e f f o r t s  t c  k e e p  u s  i n f o r m e d  o n  t h e  i s s u e s  o n  w h i c h  y o u  a r e  w o r k i n g .  W e  
k n o w  t h a t  y o u  a r e  c o m m i t t e d  t o  S t r e n g t h e n i n g  A l a s k a ’ s e c o n o m y  t h r o u g h  e c o n o m i c  d e v e l o p m e n t  a n d  
t h a t  y o u  a r e  a  f r i e n d  t o  b u s i n e s s .  W e  s i n c e r e l y  t h a n k  y o u  f o r  y o u r  c o n t i n u i n g  e f f o r t s  o n  o u r  b e h a l f .

S i n c e r e l y ,

P a m e l a  L a  B o h  
P r e s i d e n t V  j ' • ■
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M A S £ & . M I N E R S  A S S Q C I ^ I D N ,  I N C .
301 W. Nor|fi*J-n U g tys .S lye .. S u it* 203. Anchorage, Aiaaka 99501 FAX: (907) 27 ^7997 T < l« p fio rw  (S07) 27o-03-i7

February 6, t998 FEB -  9  1998

H o n o r a b l e  N o r m  R o k e b e r g  -: .
S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
C a p i t o l  B u i l d i n g  • • • • • •

J u n e a u ,  A K  9 9 8 0 1

R E :  H o u s e  B i l l  3 1 9 ,  P r i v a c y  o n  E m p l o y e r  P r e m i s e s  

D e a r  R e p r e s e n t a t i v e  R o k e b e r g ,

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  H o u s e  B i l l  3 1 9  w h i c h  a d d r e s s e s  t h e  i s s u e  o f  e m p l o y e e  
p r i v a c y  o n  t h e  p r e m i s e s  o f  a n  e m p l o y e r  a n d  e q u i p m e n t  o w n e d  b y  a n  e m p l o y e r .  T h e  A l a s k a  M i n e r s  
A s s o c i a t i o n  s u p p o r t s  H B - 3 1 9  a n d  w c  e n c o u r a g e  i ts  p a s s a g e .  ~ '

T h e  a p p r o p r i a t e  r e l a t i o n s h i p  b e t w e e n  t h e  n g h r s  o f  a n  e m p l o y e e  t o  p r i v a c y  a n d  t h e r i g h t s  o f  a n  e m p l o y e r  
h a s  b e e n  a  t o p i c  o f  d i s c u s s i o n  f o r  m a n y  y e a r s .  H o w e v e r ,  w i t h  t h e  e x p a n d e d  u s e  o f  c o m p u t e r s  a n d  E - m a i l  
t h e  n e e d  f o r  c l e a r l y  d e f i n i n g  t h i s  r e l a t i o n s h i p  h a s  b e c o m e  m o r e  i m p o r t a n t .  I n  t h e  p a s t ,  b u s i n e s s  a n d  
p r o d u c t ,  s e c u r i t y  c o u l d  b e  m o n i t o r e d  a n d  c o n t r o l l e d  b y  c o n t r o l l i n g  t h e  f l o w  o f  d r a w i n g s ,  s p e c i f i c a t i o n s ,  
b u s i n e s s  c o n l a c l s ,  c u s t o m e r s ,  e t c .  ( a l s o  f o r  t h e  m i n i n g  i n d u s t r y  -  l a n d  s t a t u s ,  d r i l l  l o g s  a n d  m i n e  p l a n s )  a l l  
o f  w h i c h  w e r e  h a r d  c o p i e s  o f  t h e  r e s p e c t i v e  i t e m s .

T h e  e x p a n d e d  u s e  o f  c o m p u t e r s  a n d  E - m a i !  h a s  s i g n i f i c a n t l y  c h a n g e d  t h i s  s i t u a t i o n .  T h e  a b i l i t y  o f  a 
b u s i n e s s  t o  s a f e g u a r d  i ts  p r o p r i e t a r y  i n f o r m a t i o n  h a s  b e c o m e  m o r e  d i f f i c u l t  a n d  t h i s  l e g i s l a t i o n  w i l l  h e l p  
a n s w e r  s o m e  o f  t h e  p o t e n t i a l  p r o b l e m s  t h a t  h a v e  d e v e l o p e d .

W c  u r g e  p a s s a g e  o f  I  l o u s e  f  i l l  3 1 9 .  I f  w e  c a n  b e  o f  f u r t h e r  a s s i s t a n c e  i n  t h i s  m a t t e r  p l e a s e  c o n t a c t  m e .  

S i n c e r e l y ,

S t e v e n  C .  B o r c l l ,  P . E .  
E x e c u t i v e  D i r e c t o r
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M E M O R A N D U M  s t a t e  o f  a l a s k a
D E P A R T M E N T  O F  A D M I N I S T R A T I O N

T o :  P e r s o n n e l  C o n t a c t s  D a t e :  O c t o b e r  8 ,  1 9 9 6

A l l  D i v i s i o n s

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  F i l e  N o :

k  V  \ . - r > f - ,' ^ ~ P h o n e :  4 6 5 - 5 6 5 8

v ' T \
F r o m :  M a r y  M .  W a n i e  \  a 1 — >  " S u b j e c t :  S t a t e  P o l i c y  R e g a r d i n g  U s e

H u m a n  R e s o u r c e s  M a n a g e K ^ T ^ "  o f  O f f i c e  T e c h n o l o g i e s

D i  i s i o n  o f  A d m i n i s t r a t i v e  S e r v i c e s  

D e p a r t m e n t  o f  A d m i n i s t r a t i o n

F O R  I M M E D I A T E  D I S T R I B U T I O N

E a r l i e r  t o d a y  C o m m i s s i o n e r  B o y e r  i s s u e d  a  m e m o r a n d u m  t o  a l l  d i v i s i o n  

d i r e c t o r s  c o n c e r n i n g  t h e  r e f e r e n c e d  p o l i c y ,  w h i c h  r e h n e s  t h e  e x i s t i n g  p o l i c y  o n  

u s e  o f  o f f i c e  t e c h n o l o g y .  A  c o p y  o f  t h e  p o l i c y  i s  a t t a c h e d ,  w h i c h  y o u  m a y  

p h o t o c o p y  f o r  f u r t h e r  d i s t r i b u t i o n .

I  a m  a s k i n g  f o r  y o u r  a s s i s t a n c e  i n  d i s t r i b u t i n g  t h e  p o l i c y  t o  e a c h  e m p l o y e e

w i t h i n  y o u r  s p a n  o f  c o n t r o l  a n d  a s s u r i n g  i t  i s  r e a d ,  s i g n e d  b y  b o t h  t h e

e m p l o y e e  a n d  s u p e r v i s o r ,  a n d  r e t u r n e d  t o  t h e  H u m a n  R e s o u r c e s  S e c t i o n  f o r

r e t e n t i o n  i n  t h e  e m p l o y e e ' s  r e c o r d .  P l e a s e  c h e c k  w i t h  y o u r  d i v i s i o n  d i r e c t o r

p r i o r  t o  d i s t r i b u t i o n  t o  a v o i d  t h e  p o s s i b i l i t y  o f  d u p l i c a t i o n .  I n  o r d e r  t o

i m p l e m e n t  t h e  p o l i c y  a s  e x p e d i t i o u s l y  a s  p o s s i b l e ,  p l e a s e  m a k e  e v e r y  e f f o r t  t o

h a v e  t h e  s i g n e d  p o l i c y  d i s t r i b u t e d  a n d  r e t u r n e d  w i t h i n  t h e  w e e k  a n d  a l l  s h o u l d

b e  r e t u r n e d  b y  O c t o b e r  1 8 .  I  h a v e  a l s o  a t t a c h e d  a  c o m p u t e r  l i s t i n g  o f  a l l  o f

y o u r  d i v i s i o n ’ s  e m p l o y e e s  a s  o f  y e s t e r d a y  a l o n g  w i t h  t h e i r  s u p e j ^ d s e r s r i l a i n e .  - A -   ̂ y

P l e a s e  r e t u r n  t h i s  l i s t i n g  c e r t i f y i n g  t h a t  e a c h  e m p l o y e e  h a s ” 6 e e n  g i v e n  t h e

p o l i c y ,  a l o n g  w i t h  t h e  h a r d  c o p y  o f  t h e  s i g n e d  p o l i c y .

T h i s  m e m o  a n d  p o l i c y  a t t a c h m e n t  h a s  a l s o  b e e n  s e n t  b y  e - m a i l  t o  f a c i l i t a t e  

d i s t r i b u t i o n  t o  a l l  p e r s o n n e l  c o n t a c t s .  I f  y o u  h a v e  q u e s t i o n s ,  p l e a s e  c a l l  m e .

T h a n k  y o u  f o r  y o u r  h e l p  o n  t h i s  p r o j e c t  a s  w e l l  a s  f o r  y o u r  a s s i s t a n c e  o n  s o  

m a n y  o t h e r  p r o j e c t s  t h r o u g h o u t  t h e  y e a r .

c c :  S h a r o n  B a r t o n .  D i r e c t o r  R E C E I V E D

D i v i s i o n  o f  A d m i n i s t r a t i v e  S e r v i c e s

OCT 1 0 ;19?3 
\
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ALASKA STATE LEGISLATURE 
House of Representatives

LABOR & COMMERCE COMMITTEE, CHAIRMAN 
SPECIAL COMMITTEE ON OIL & GAS, MEMBER 
JUDICIARY COMMrTTEE, MEMBER 
CORRECTIONS BUDGET SUBCOMMITTEE, MEMBER 
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER 
HESS BUDGET SUBCOMMITTEE. MEMBER

COMMITTEE ASSIGNMENTS:

Representative Norman Rokeberg

INTERIM:
716 W EST 4TH AVENUE, SUfTE 6J0 
ANCHORAGE, AK  99501 
PHONE: (507) 2SS-8191 
FA X : (907)258-2916

SESSION:
STATE CAPITOL 
JUNEAU, AK  99801-1182 
PHONE: (907' 165-1968 
FAX: (907) 465-2040

SPO NSO R STATEMENT 
HOUSE BILL 319

A n A c t re la tin g  to  an  e m p lo y e e 's  e xpe c ta tio n  o f p r iv a c y  in e m p lo y e r  p re m is e s  
B y R e p re se n ta tive  N o rm a n  R o ke b e rg

H o u se  B ill 319  a d d re s s e s  a c o n te m p o ra ry  issue . W ith  th e  a d ve n t o f 
m o d e rn  te c h n o lo g y  a nd  th e  use  o f sam e  in o ffice  p la ce s , m a n y  e m p lo y e e s  a re  
us in g  e m p lo y e r 's  e q u ip m e n t to  access  the  In te rn e t and  se nd  e -m a il m e s s a g e s . 
W h ile  s o m e  e m p lo y e rs  have  p o lic ies  in p lace  th a t m a ke  th e  e m p lo y e r 's  p o lic y  on  
th is  use  p la in , m a n y  do  not. H o u se  Bill 319  w o u ld  m a ke  it c le a r  th a t, a b s e n t an 
a g re e m e n t to  th e  co n tra ry , an e m p lo ye e  has no e x p e c ta tio n  o f p r iv a c y  on  an 
e m p lo y e r ’s p re m ise s .

M y 1998  H o u se  D is tr ic t 11 su rve y  posed  tn e  fo llo w in g  q u e s tio n : S h o u ld  
s ta te  la w  a llo w  an e m p lo y e r the  righ t to  re g u la te  a ll e m p lo y e e  u se  o f e m p lo y e r 
fa c ilit ie s  and  e q u ip m e n t?  (i.e ., in te rne t, c o m p u te r g a m e s , e tc .). A n  o v e rw h e lm in g  
m a jo r ity  (3 4 1 ) fa v o re d  sucn  a law  w h ile  a m in o rity  (8 6 ) o p p o s e d .

A  la w s u it in vo lv in g  th e  U n ive rs ity  o f A la ska  a t F a irb a n k s  b ro u g h t th is  
m a tte r to  m y  a tte n tio n . A n  e m p lo ye e  sh ou ld  no t h ave  th e  a b ility  to  use  an 
e m p lo y e r 's  e q u ip m e n t and  the n  not e x p e c t the  e m p lo y e r to  be  a b le  to  te rm in a te  
th a t e m p lo y e e  fo r  im p ro p e r use  o f such  e q u ip m e n t.

H o u s e  B ill 3 19  d o e s  p e rm it the  e m p lo y e e  and  e m p lo y e r  to  n e g o tia te  an 
a g re e m e n t re g a rd in g  a cce ss  to  p rem ises  and  e q u ip m e n t. It is a s te p  to w a rd s  
p ro te c tin g  b o th  th e  e m p lo y e r and  the  e m p lo y e e  and  h e lp in g  e a c h  p a rty  
u n d e rs ta n d  th e  o th e r p a rty 's  r igh ts  in the  a rea s  c f  w o rk p la c e  p r iv a c y  and use  o f 
p re m ise s  a nd  e q u ip m e n t.

I w o u ld  u rge  y o u r s u p p o rt o f th is  le g is la tio n .

E D I :3/23/98



ALASKA STATE LEGISLATURE 
House of Representatives

COMMITTEE ASSIGNMENTS: INTERIM:
716 W EST4TH AVENUE. SUITE WO

LABOR a  COMMERCE COMMITTEE. CHAIRMAN 
SPECIAL COMMITTEE ON  OIL A  GAS, MEMBER 
JUDICIARY COMMITTEE. MEMBER 
CORRECTIONS BUDGET SUBCOMMITTEE, MEMBER 
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER 
HESS BUDGET SUBCOMMITTEE, MEMBER

ANCHORAGE, AK  99501 
PHONE: (907)258^191 
FA X : (907)256*2916

SESSION: 
STATE CAPITOL
JUNEAU. AK 99801*1182 
PHONE: (907)465-4968 
FAX: (907)465*2040

Representative Norman Rokeberg

SECTIONAL ANALYSIS 
HOUSE BILL 319

B y R e p re s e n ta tiv e  N o rm a n  R o ke b e rg

T itle : A n  A c t re la tin g  to  an e m p lo y e e ’s e x p e c ta tio n  o f  p r iv a c y  in e m p lo y e r 
p re m is e s .

S e c tio n  1: A d d s  a n e w  se c tio n  to  A S  23 .10 . N e w  se c tio n  p ro v id e s  th a t th e re
is no  e x p e c ta tio n  o f  p r iv a c y  in an e m p lo y m e n t s ite . A b s e n t a s p e c ific  a g re e m e n t 
p e rm itt in g  th e  e m p lo y e e  to  lim it the  e m p lo y e r 's  a c c e ss  to  p re m is e s  and  
e q u ip m e n t, an e m p lo y e e  sh a ll p e rm it the  e m p lo y e r to have  a c c e s s  to  the  
e m p lo y e r ’s p re m is e s  a nd  e q u ip m e n t. T h is  in c lu d e s  in fo rm a tio n  s to re d  on a 
c o m p u te r  o r  c o m p u te r n e tw o rk  su p p lie d  by the  e m p lo ye r.

ED1:3/23/98



S t a t e  P o l i c y  R e g a r d i n g  

P e r s o n a l  U s e  o f  S t a t e  O f f i c e  T e c h n o l o g i e s

( R e v i s e d )

I t  i s  in  t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e  to  e n c o u r a g e  A l a s k a ’s  s t a t e  e m p lo y e e s  t o  l e a r n  t o  u s e  t h e  n e w  

o f f i c e  t e c h n o lo g i e s  t h a t  a r e  f u n d a m e n ta l  to  th e i r  f u t u r e  s u c c e s s  a s  s t a t e  e m p lo y e e s .  U s e  o f  

t e c h n o l o g y  th a t  m e e t s  e t h i c a '  s t a n d a r d s  a n d  p r o v id e s  e x p o s u r e ,  e d u c a t io n ,  o r  e x p e r ie n c e  i s  

a l l o w a b le  a n d  e n c o u r a g e d  u n d e r  t h i s  p o l ic y .

T h e  o f f i c e  e n v i r o n m e n t  h a s  a  w id e  v a r ie ty  o f  te c h n o lo g i e s  s u c h  a s :  d i g i t a l  t e l e p h o n e  s e r v i c e s  

( v o i c e  m a i l ,  m e s s a g e  b r o a d c a s t in g ,  m e s s a g e  a n a  c a l l  f o r w a r d in g ) ,  f a x  s e r v e r s ,  im a g e  s c a n n i n g  

a n d  c o p y in g  ( c o lo r ,  r e d u c t io n ,  e n l a r g e m e n t ,  b in d in g ,  c o l l a t in g ) ,  s h a r e d  a n d  s t a n d - a lo n e  

c o m p u te r s  ( f ix e d ,  p o r ta b l e ) ,  p a g e r s  ( t e x t  a n d  v o ic e ) ,  c e l l u l a r  p h o n e s ,  d a t a  n e t w o r k s  ( lo c a l ,  

r e g io n a l ,  g lo b a l ) ,  d ia l - u p  n e t w o r k  f a c i l i t i e s ,  G lo b a l  P o s i t i o n i n g  S y s t e m s  ( f ix e d ,  p o r t a b l e ) ,  V H F  

a n d  C B  r a d io s  ( f ix e d ,  p o r ta b l e ) ,  a n d  w ir e le s s  d i s p a tc h e d  o f f i c e  p i c k - u p / d e l i v e r y  c o u r i e r  s e r v ic e s .

U s e  o f  o f f i c e  t e c h n o lo g i e s  is  n o  d i f f e r e n t  f ro m  u s e  o f  a n y  o th e r  s t a t e - p r o v i d e d  i te m  in  t h e  w o r k  

p la c e .  E x e c u t iv e  B r a n c h  p u b l i c  e m p lo y e e s  o f  th e  S t a t e  o f  A la s k a  m u s t  c o n f o r m  to  a p p l i c a b l e  

A l a s k a  s ta tu te s ,  o r d e r s ,  a n d  c o d e s .  R e c o g n iz in g  t h e  v e r y  d i f f e r e n t  a g e n c y  m is s io n s  o r  d i v i s io n -  

s p e c i f i c  n e e d s ,  a g e n c i e s  m a y  a d o p t m o r e  s t r in g e n t ,  s p e c i f i c ,  o r  d e t a i l e d  g u id e l in e s .  R e a s o n a b le  

u s e  a n d  c o m m o n  s e n s e  m u s t  p r e v a i l  i n  t h e  w o r k  p l a c e  u s e  o f  o f f ic e  t e c h n o lo g i e s .  A l l  p o l i c i e s  

m u s t  c o n ta in :

Prohibited uses o f  office technologies (not necessarily limited to the fo llow ing ):

1. U s e  f o r  a n y  p u r p o s e s  w h i c h  v io la te  a  U n i te d  S ta te s  o r  S ta te  o f  A l a s k a  l a w  o r  t h e  A l a s k a  

A d m in istra tive  C o d e .

2 .  U s e  f o r  a n y  c o m m e r c ia l  a c t iv i t i e s ,  in c lu d in g  c o m m e r c i a l  a d v e r t i s i n g ,  u n le s s  s p e c i f i c  to  

t h e  c h a r te r ,  m is s io n ,  o r  d u t i e s  o f  th e  g o v e r n m e n t  a g e n c y .

3 .  U s e  f o r  a c c e s s  to  o r  d i s t r ib u t io n  o f  in d e c e n t  o r  o b s c e n e  m a te r i a l  o r  c h i ld  p o r n o g r a p h y .

4. Harassing other users, computing systems, and/or damaging or altering the software 
components o f  same.

5. Use for fundraising, political campaign activities, or public relations activities not 
specifically related to state government activities.

6. Any activity which adversely affects the availability, confidentiality, or integrity o f  any 
office technology.



The Executive Branch Ethics Act states a public employee may not “ use state time, property, 
equipment, or other facilities to benefit personal or financial interests”  (AS 39 .52 .120 (b )(3 )). 
Further, “ standards o f  ethical conduct fo r members o f  the executive branch need to distinguish 
between those m in o r  and inconsequential conflicts . . .  and those conflicts o f  interests that are 
substantial and material.”  (AS 39 .5 2 .110(a)(3))

Applicable Statutes, Administrative Orders, and Codes that you may re fer to include, but are not 
limited to: AS 39.52, Alaska Executive Branch Ethics Act; Administrative Order #81, 
Nondiscrimination and Nonharrassment; Administrative Code 9 AAC 52 , A laska Executive 
Branch Code o f Ethics; AS 39.25 .160, A laskaLittie Hatch Act; AS 24 .60 , Legislature Standards 
o f  Conduct.

The State o f  Alaska reserves the right to routinely monitor Internet and E-mail use by individuals 
and report such use to appropriate supervisors. Contents o f  state employees’ computers are also 
subject to “ Public Records”  requests.

This policy is to be read and signed by all employees in the presence o f  their supervisor or 
agency human resources staff and filed in each employee's personnel file . The signature o f  the 
employee constitutes acknowledgment o f their obligation to abide by the policy. Use o f  the 
Internet and other office technology is a revocable privilege. User accounts and password access 
may be withdrawn i f  a user violates this policy. Violations may also result in possible personnel 
action up to and including termination, and depending on the severity, may result in criminal 
prosecution and/or civil liability. A fter reading and signing this policy, state employees have 48 
hours after the date signed to clear any material that does not conform with this policy from  any 
office technology.

Signarure o f  Employee Signature o f  Witness

Printed Name o f Employee Printed Name o f  Witness

Department Department

PCN Date PCN Date

Office Technology Policy 
Revised October 9. 1996
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Tim Ar.soclnlnrl Pinss

KAIKIIANKS — A fo rm er 
.m ivcrsily  em p lo y ee  tes tified  
I his w eek Hint lie su r fe d  (lie 
In tern e t fo r  ch ild  pornoR ra- 
pliy durin i! w ork  h o u rs  b e ­
cau se  lie w on ted  lo show  o th ­
e rs  how ensily  ncccssililc  the  
m ate ria l w as.

"M y cu rio s ity  look o v e r,"  
snid W illiam  'I 'u tlle , n fo rm er 
c n rp c u te r  w ho w as f ired  th is 
su m m er fo r  p o ssessio n  child  
p o rnnnrnphy  nl th e  u n iv e rs i­
ty. "I thou id il, ‘flood  I / ird , it's  
only six c lick s  tiwuy,* "

T u ttle , ‘17, sn id  he w as re- 
scarch inR  th e  topic  lo ed u ­
ca te  h im se lf  nnd two frien d s , 
a l ib ra r ia n  nnd  a sc h o o l­
tea ch e r. U n iv e rsity  o r  A laska 
police a r re s te d  T u ttle  in .June 
and c h a rg e d  him  w ith four 
co u n ts  o f possession  o f child 
pornoR raphy.

T u lllc 's  law y er, Hill Sat- 
Ic rb c rR , h a s  chnllciiR cd 
w h e th e r  u n iv e rs ity  po lice  
had th e  IcroI a u th o r i ty  to 
se a rc h  a riliiiR cab in e t d ra w ­
e r  an d  se ize  five c o m p u te r disc-jR.

T u tt le  sp e n t n e a r ly  an  
hour nn the  s tan d  T h u rsd a y  
cxplniu iiiR  w h y  lie d o w n ­
loaded iimiRCS on to  a p e rso n ­
al sto raR c device. Me said  lie 
w as IryiiiR to fffttirc  out how 
R roups p o sted  th e  po rn o - 
R raphic imaRcs. Till lie sa id  
lie w as a lso  IryiiiR to fiRiirc 
out how o th e r  peop le  jam m ed  
up  the s ites .

I le w as the final w itn ess  to 
te s tify  in an ev id e n tia ry  h ear- 
ini; that span n ed  th re e  days.

T u ll lc ’s ease  h as sp a rk ed  a 
ICRul'flchalc o v e r  p riv acy  e x ­

p ec ta tio n s in the  p ub lic  work 
se c to r . S a lte rb e i R c la im s uni- 

. v c rs ily  o ffic ia ls  o v erstep p ed  
th e ir  bounds by  not RolliuR a 
w a rran l lo s e a rc h  T ut lie ’s o f­
fice.

U n iv e rsity  o fficials claim  
th ey  w ere  opcrntiiiR  u n d e r 
th e  p h y sica l p la n t 's  
c n m p u tc r-u sc  policy, w hich 
s la te s  that an y  c(|iiipm enl a t ­
tac h ed  lo a u n iv e rs ity  coni- 
p u lc r  is co n sid ered  u n iv e rs i­
ty p ro p e rly . T hey  say  this e x ­
te n d s  lo d isk s  re c o v e re d  
fro m  the d ra w e r  o f a filinR

V

cab inet w h ere  T u illc  kept be-
lOIIRillRS.

T u llie  said lie n e v e r saw  
th e  physical p lan t’s co m p u te r 
policy until I lie second  w eek 
in dune, a w eek a f te r  u n iv e r­
sity  po lice  seized his co m p u t­
er.

D is tr ic t  .Iik Irc  C h a rle s  
I’eiiRilly said  th e re  a rc  th re e  
key is su e s  in th e  case . 
I'ciiR illy  sa id  th e  f ir s t  is 
w h e th e r  the  u n iv e rs ity 's  
c o m p u te r policy is valid. Aei- 
iiiR p e rso n n el d ire c to r  C a r­
olyn C hapipan tes tified  she

had nn p ro o f llial th e  policy 
w as e v e r  rev iew ed  by I he 
u n iv e rs ity 's  IcroI s ta ff .

I’ciiRilly sa id  th e  second 
pivotal issu e  in th e  ca se  is 
w h e th e r  u n iv e rs ity  po lice  
needed  a  w a rran t to sea rch  
T u tt le 's  d ra w e r . T h e  th ird  
q uestion  is w h e th er u n iv ers i­
ty police n eeded  a w arran l to 
a cc ess  th e  d isks from  w hich 
th e  po n io R iap h ic  imaRcs o f 
ch ild ren  w ere  allcRcdly r e ­
covered .

A noiher o ral ai’Rum cut is 
sch ed u led  fo r Nov. I '1. ..
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Friendship Day 
held at Alaskaland

* .  «

In ternational Friendship Dny 
I fo r 1-6 p.m. Snturdny n t llio 
knlnnd Civic Center. Tho 

event, held cnch year Bincc 1986, 
ui held nenr the Oct. 24 onn ivcr; 
snry o f ,lhc founding o f the 
United Notions. . . '

The free event w ill feature 
about 20 groups cnch perform ing 
nong/ music nnd dnncc fo r 15 
minuted. Th " idea is fo r people 
from n vnricty o f countries to be- 
como more acquainted w ith  cnch 
other.

Among tho performers nro tho 
Yupik Eskimo Dnncers, tho Fnir- 
bnnks Youth O rd ieo trn , Den 
Fielson Senior H igh School, nnd 
'Jlio S ilver Spur Dnncers.

For morn in fo rm n lion on In - 
temntionn l Friendship Dny, coll 
452-7340.

Mini-library to opon

ByALSLAVtN .
Stall Writer •
A former university employee testified 

’ Thursday th n t’ he surfed the World 'W ide 
Web for child pomogrnphy during work 
hours, because he wanted to show othchi 
how easily accessible the mntcrin l re/Uly 
wns.
"M y curios ity took over," sttid W illinm 

Tu ttle , n former carpenter who was fired 
Lhii summer fo r possessing child pornog­
raphy a t the university . " I thought. 'Good 
Lord, it 's only six clicks away.'"
Tu ttlo , 47, said he wns researching tho 

tonic in order to educnlo himnelf nntl two 
otncr friends, a lih rn rinn nnd school- 
teacher. Un ivers ity o f Alaska police ar­
rested T u ttlo in Juno and charged him 
w ith fou r counts o f possession o f child [tor- 
nogrnphy.

• Tu ttle 's lawyer, D ill Snltcrbcrg , has 
challenged whether un iversity police had 
.the legal au tho rity to oenrclt n filing cab­
ine t tlrnwer nnd scire five computer discs.
Tu ttle spent nearly nn hour on 'the 

,'6tond Thursday explaining why he down­
loaded images onto a personal sto/agc de­
vice. He said he wns try ing to figure out 

, how groups poster I the pornographic 
images. T u ttle said he was also try ing to 
figuro out how o ilie r peoplo jammed up 
the sites. '

Ho was tho fina l witness lo testify in an 
evidentiary hearing tha t spanned three 
days. Tu ttle snid ho never saw tho physical 
plant's computer policy u n til tho second 
week in June, n week afte r un ive rs ity po- 
lico soiled his computer.

"T o te ll you the tru th . I d id n 't look nt 
it , "  T u ttlo snid. " I t  wns kind o f n lto r the 
fnc t."

T u ttle 's case has sparked n legal debate 
over.-privacy expectations in tho public 
work* nector. Snltcrbcrg claims university 
nffic in ls overstepped the ir bounds by n o t ' 
ge tting a wnrron l lo search Tu ttle ’s office.

Univers ity officials claim th -v vcro op­
era ting under the physical ph it's com­
pu te r use policy, which slates that any 
equipment attached to a university com­
pu te r is considered university property. 
They believe this extends to disks recov­
ered from tho drawer o f a filing cabinet 
where Tu ttle kept belongings

D is lr ic l Judge Charles I’ cngilly iden ti­
fied three key issues for .Snltcrbcrg and 
the prosecutor, Assistant D istric t Attorney 
Leslie Dickson. I ’cngilly snid the firs t issue 
regards whether the computer policy is 
valid nr not.
Sntte ilie rg questioned the university 's

a c t in g p e rs o n n e l ' d ire c to r , C a ro lyn 
Chapman, about the 2-ycnr-old policy. 
Chapman snid nn employer has a rjgh t lo 
provide n safe environment fo r employees 
nnd to m on ito r p roduc tiv ity ..

Hut she snid employees are not nsked to 
waive the ir rig h t to privaqy. Chapman said 
she had no proo f tha t tho policy was ever 
reviewed by the un ive rs ity 's legal staff.

I ’ eng illy said the second pivotal issue in 
the case is whether un ive rs ity police 
needed n warran t to search) Tu ttle 's 
drawer. 'D ie th ird and fina l question w ill 
decide whether un ive rs ity |>olicc needed a 
wa rran t to access the disks from where the 
pomogrnphic images n f children were alle­
gedly recovered.

Ano ther oral argument is scheduled for 
Nov. 14.

Loggers 
await
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Computer questions .

T h e  d e te c t io n  a n d  p r o s e c u t i o n  o f  a u n iv e r s i ty  e m ­
p lo y e e  w ho  t a p p e d  in to  c h i ld  p o r n o g r a p h y  s i te s  on  the  
I n t e r n e t  r a i s e s  so m e  to u g h  q u e s t i o n s  a b o u t  t h e  p r o p e r  
a p p r o a c h  to w o rk p la c e  p r iv acy .  T h e  u n iv e r s i ty  a p p e a r s  
to h a v e  a c te d  r e a s o n a b ly ,  b u t  p u t t i n g  its a c t io n s  u n d e r  
th e  legal sy s tem 's  v e ry  p o w e r fu l  m ic r o s c o p e  m ay  h e lp  
c la r i fy  s e m e  Issues.

T o  s ta r : ,  D is tr ic t  C o u r t  J u d g e  C h a r le s  P e n g i l l y  h as  
r u le d  t h a t  th e  s e a r c h e s  o f  a u n iv e r s i ty  c a r p e n t e r ' s  f i ls  
c a b i n e t  a n d  th e  d isks  fo u n d  in  i t  w e r e  law fu l .  T h e  in c i ­
d e n t  b e g a n  w h en  a p h y s ic a l  p l a n t  c o m p u t e r  m a n a g e r  
w as te s t in g  a- m o n i to r in g  p ro g r a m  a n d  d i s c o v e r e d  th a t  
th e  c a r p e n t e r  a p p e a r e d  to b e  logg ing  on to  s o m e  p o rn o -  
■raphic  s i tes  w h ile  a t  w ork. T h e  s e a r c h  o f  th e  c a b in e t  
v a s  c o n d u c te d  w i th o u t  a w a r r a n t  by a U n iv e r s i ty  o f  
Alaska F a i r b a n k s  s e c u r i t y  off ic ia l  b u t  w i th  th e  c o n s e n t  
j f  th e  c a r p e n t e r ’s boss. C h i ld  p o r n o g r a p h y ,  w h ic h  is il- 
ega l  to p o s se s s ,  was d i s c o v e r e d  l a t e r  on th e  d isks .  T h e  
• a r p e n te r  w as  c h a rg e d  w i th  t h e  c r im e .  (T h e  p ro p r ie ty  
■r w isd o m  c :  such  c e n s o r s h ip  o f  p o s s e s s io n ,  as o p p o s e d  
o p u b l i c a t io n ,  is an  a n o t h e r  e n t i r e  i s s u e  in itseif).

U n iv e r s i ty  policy c l e a r l y  s ta te s  t h a t  e m p lo y e e s  have 
o r e a s o n a b le  e x p e c ta t io n  c t  a b s o lu te  p r iv a c y  w h e n  
te y  u se  th e  u n iv e r s i ty 's  c o m p u t e r  system . .And w h e n  
ley  a re  a t work, th e i r  s u p e r v i s o r s  h av e  th e  r ig h t  (and 
ie o b l ig a t io n  to t a x p a y e rs )  to m a k e  s u r e  th e  e m p lo y e e s  
-e p e r f o r m in g  th e i r  d u t ie s .

H o w e v e r ,  s u c h  s im p le  s t a t e m e n t s  a r e  e a s i ly  u n d e f ­
in e d  by th e  ccm pie .x i t ie s  o f  th e  r e a l  w or ld .  H o w  does  
:e m eat ,  fo r  e x a m p le ,  c o m p u t e r  n e tw o r k  u s e  by  a  fa- 
tlty m e m b e r  w o rk in g  a t  h o m e ?  Also, d e s p i t e  a s s e r t in g  
r ig h t  to in v es t ig a te  a n y th in g  on  th e  sy s te m  a t  any 
r.e, th e  c e n t r a l  U A F c o m p u t in g  c e n t e r ' s  p o l ic y  is to 
q u i r e  a s e a r c h  w a r r a n t  w h e r F la w  e n f o r c e m e n t  offi- 
i!s a sk  to look into an  i n d iv id u a l ’s files. T h e r e  is obvi- 
sly a s t ro n g  se n se  t h a t  so m e  d e g r e e  o f  p r iv a c y  ough t 
b e  a f fo rd e d  people .

ithe b e s t  
w o u ld  a 
w a n t to

W h ile  a!) th is is b e in g  so rte d  out, m a y b e  
p o licy  is fo r  p e o p le  to v ie w  co m p u te rs  lik e  they 

i ty p ew riter  w ith  ca rb on  p a p e r . I f  y o u  d o n 't j  
i ch a n ce  a c o -w o r k e r  o r  s u p e r v is o r  stu m b lin g  a c r o s s  so - 
; m eth in g  em b a rra ss in g  o r  il ie g a l, th en  d o n ’ t ty p e  it on  

ca rb on  p a p e r  at w ork  b e c a u s e  s o m e o n e  m ight: fin d  th e  
c o p ie s  in th e  trash  can . A n d  th in k  a b o u t y o u r  e le c t r o n ic  
c isk  fiie s  as you  w o u ic  p a p e r  f i le s — i f  it 's s to re d  in y o u r  
o ff ic e , its p r iv a cy  ca n 't  b e  g u a ra n teed . 1

P e n g i i ly ’s  ru l in g  w a s n ' t  a  to ta l  v ic to ry  fo r  t h e  u n i v e r ­
sity, though . H e  d id  no te  t h a t  th e  p h y s ica l  p l a n t  c o m ­
p u te r  p o l ic y  c o n ta in e d  a n  ov er ly  b ro a d  c la im ,  lone t h a t  
had u n iv e r s i ty  e m p lo y e e s  in  o t h e r  d e p a r t m e n t s  c o n ­
ce rn ed .  T h e  po licy  sa id  t h a t  its  u s a g e  g u id e l in e s  a p ­
p lied  to " a n y  c o m p u t in g  r e s o u r c e s  c o n n e c te d  to  o r  u s e d  
d i re c t ly  w i th  th e  P h y s ic a l  P l a n t  In fo rm a t io n  S y s te m s ."  
I f  a p p l i e d  e l s e w h e r e  cr. c a m p u s ,  t h a t  k in d  o f  L'anguage 
could  p o te n t ia l ly  d e s c r ib e  c o m p u te r s  o w n e d  p e r s o n a l l y  
by e m p lo y e e s  w ho log o n to  t h e i r  u n iv e r s i ty - s u p p l i e d  I n ­
te r n e t  a c c o u n t s  f ro m  h om e.

A c o m p u t in g  policy  g r o u p  at U A F is ta lk in g  a b o u t  
som e  o f  th e s e  I s su e s  a n d  h a s  a d r a f t  p o l ic y  o u l  fo r  d i s ­
cussion . I t  c a n  be  r e a d  a t  w w w .u a f .e d u /u a -o o l ic y .I
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Page A Individual Employment Rights

Electronic Monitoring

I s  m o n i t o r i n g  e - m a i i  o r  p h o n e  c o n v e r s a t i o n s  a n  
i n v a s i o n  o f  w o r k e r  p r i v a c y  o r  a  b u s i n e s s  n e c e s s i ­
t y ?  T h e  a n s w e r  t o  t h i s  q u e s t i o n  i s  n o t  c u t  a n d  
d r y ,  a n d  t e c h n o l o g i c a l  a d v a n c e s  i n  e l e c t r o n i c  
m a i l  s y s t e m s  a n d  I n t e r n e t  a c c e s s  a r e  f u r t h e r  
m u d d y i n g  t h e  w a t e r s .

T ra d i t io n a l ly ,  s o m e  e m p lo y e rs  h ave  m onitored  
e m p lo y e e s ’ te le p h o n e  co n v e rsa t io n s ,  c it ing  a 
business  need to m a in ta in  o r  im p ro v e  s ta n d a rd s  
o f  c u s to m e r  se rv ice  a n d  e m p lo y e e  p e rfo rm an ce .

N o w ,  e m p l o y e r s  h a v e  a l s o  b e g u n  s e t t i n g  g u i d e ­
l i n e s  o n  t h e  u s e  o f  e l e c t r o n i c  m a i l  s y s t e m s ,  j u s t i ­
f y i n g  t h e i r  r i g h t  t o  r e g u l a t e  t h e  f o r m  a n d  c o n t e n t  
o f  e - m a i l  b y  c i t i n g  t h e i r  o w n e r s h i p  o f  t h e  e q u i p ­
m e n t  u s e d  t o  t r a n s m i t  m e s s a g e s  a n d  t h e i r  d e s i r e  
t o  m i n i m i z e  l e g a l  l i a b i l i t y  f o r  i n a p p r o p r i a t e  c o m ­
m u n i c a t i o n s .  T e l e p h o n e  v o i c e - m a i l  s y s t e m s  a n d  
I n t e r n e t  a c t i v i t i e s  a r e  o t h e r  r e l a t i v e l y  n e w  a r e a s  
w h e r e  e m p l o y e r s  h a v e  a s s e r t e d  t h e i r  r i g h t  to  
m o n i t o r  w o r k e r  a c t i v i t y .

“ N e w  t e c h n o l o g y  p r e s e n t s  n e w  t h r e a t s  t o  p r i ­
v a c y , "  a c c o r d i n g  t o  R o b e r t  B e l a i r ,  a n  a t t o r n e y  i n  
W a s h i n g t o n ,  D . C . ,  s p e c i a l i z i n g  i n  w o r k p l a c e  p r i ­
v a c y  i s s u e s .  B o t h  e m p l o y e r s  a n d  e m p l o y e e s  h a v e  
a  l o t  o f  m i s c o n c e p t i o n s  a o o u t  m o n i t o r i n g  w i t h  
r e g a r d  t o  e - m a i l  a n d  o t h e r  t e c h n o l o g i c a l  a d ­
v a n c e m e n t s ,  h e  a d d e d .

R e b e c c a  L o c k e t z ,  l e g a l  d i r e c t o r  f o r  t h e  A m e r i ­
c a n  C i v i l  L i b e r t i e s  U n i o n ' s  w o r k p l a c e  r i g h t s  p r o ­
j e c t ,  a g r e e d  t h a t  a s  t e c h n o l o g y  i n c r e a s e s  i n  t h e  
w o r k p l a c e ,  s o  d o  w o r k e r s '  c o n c e r n s  a b o u t  b e i n g  
m o n i t o r e d .  “ W e  a r e  g e t t i n g  m o r e  a n d  m o r e  c a l l s  
f r o m  p e o p l e  w h o  a r e  b e g i n n i n g  t o  u n d e r s t a n d  
j u s t  h o w  i n v a s i v e  t h i s  c a n  b e , "  s h e  s a i d .

Put It In Writing

E m p l o y e r s  s h o u l d  h a v e  w r i t t e n  m o n i t o r i n g  
p o l i c i e s ,  m a n a g e m e n t  e x p e r t s  s u g g e s t .  E m p l o y ­
e r s  t h a t  d o  n o t  h a v e  m o n i t o r i n g  p o l i c i e s  a n d  d o  
n o t  i n f o r m  e m p l o y e e s  t h a t  t h e y  a r e  b e i n g  m o n i ­
t o r e d  c a n  f a c e  i n v a s i o n - o f - p r i v a c y  c l a i m s ,  a s  w e l l  
a s  w r o n g f u l  t e r m i n a t i o n  l a w s u i t s ,  a c c o r d i n g  t o  
m a n a g e m e n t  a t t o r n e y  V i c t o r  S c h a c h t e r  o f  t h e  
S a n  F r a n c i s c o  l a w  f i r m  S c h a c h t e r ,  K r i s t o t T ,  
O r e n s t e i n  &  B e r k o w i t z .

S c h a c h t e r  s t r e s s e d  t h e  i m p o r t a n c e  o f  l e t t i n g  
e m p l o y e e s  k n o w  u p  f r o n t  w h e t h e r  t h e y  a r e  b e i n g  
m o n i t o r e d  a n d  u n d e r  w h a t  c i r c u m s t a n c e s  t h e  
m o n i t o r i n g  w i l l  t a k e  p l a c e .
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“ T e l l  y o u r  e m p l o y e e s  w h a t  t h e  r u l e s  o f  t h e  
g a m e  a r e , "  B e l a i r  a d v i s e d .  H e  a l s o  r e c o m m e n d ­
e d  t h a t  e m p l o y e r s  c a r e f u l l y  e x a m i n e  t h e i r  n e e d  
t o  m o n i t o r  e m p l o y e e s  t o  m a k e  s u r e  t h e  p r a c t i c e  
i s  d r i v e n  b y  b u s i n e s s  n e e d s  a n d  i s  n o t  g r a t u i t o u s .

B e l a i r  s t r e s s e d  t h a t  e m p l o y e r s  n e e d  t o  b e  
a w a r e  o f  t h e i r  l e g a l  r i g h t s  t o  m o n i t o r  b e f o r e  
u n d e r t a k i n g  a n y  t y p e  o f  a c t i o n .

F e d e r a l ,  S t a t e  L a w s

F e d e r a l  a n d  s t a t e  l a w s  a d d r e s s  t h e  r i g h t s  o f  
e m p l o y e r s  t o  c o n d u c t ,  a n d  t h e  r i g h t s  o f  e m p l o y ­
e e s  t o  b e  p r o t e c t e d  f r o m ,  t e l e p h o n e  a n d  e l e c t r o n ­
i c  m o n i t o r i n g  a t  w o r k .

I n  g e n e r a l ,  s t a t e  l a w s  e i t h e r  m i r r o r  o r  e x c e e d  
f e d e r a l  p r o v i s i o n s .  W h e r e  a  s t a t e  l a w  a f f o r d s  
g r e a t e r  p r i v a c y  p r o t e c t i o n ,  it s u p e r s e d e s  f e d e r a l  
l a w .  W i t h  r e g a r d  t o  t e l e p h o n e  m o n i t o r i n g ,  f o r  
e x a m p l e ,  f e d e r a l  l a w  p e r m i t s  t h e  “ i n t e r c e p t i o n ”  
o f  c o m m u n i c a t i o n s  a s  l o n g  a s  o n e  o f  t h e  p a r t i e s  
t o  t h e  c o n v e r s a t i o n  h a s  g i v e n  c o n s e n t ;  h o w e v e r ,
1 1 s t a t e s  r e q u i r e  t h e  c o n s e n t  o f  a l l  p a r t i c i p a t i n g  
p a r t i e s  t o  m a k e  i n t e r c e p t i o n  c l e a r l y  l a w f u l .  A s  a  
m e a n s  o f  a v o i d i n g  c o n s e n t  p r o b l e m s ,  e m p l o y e r s  
s o m e t i m e s  p l a c e  r e c o r d i n g s  o n  i n c o m i n g  l i n e s  t o  
t e l l  c a l l e r s  t h e y  m i g h t  b e  m o n i t o r e d .

I n  a d d i t i o n ,  t h e  F o u r t h  A m e n d m e n t  t o  t h e  
U . S .  C o n s t i t u t i o n ,  w h i c h  p r o h i b i t s  u n r e a s o n a b l e  

s e a r c h e s  a n d  s e i z u r e s  a n d  p r o t e c t s  t h e  p r i v a c y  
r i g h t s  o f  p u b l i c - s e c t o r  e m p l o y e e s ,  h a s  b e e n  h e l d  
t o  a p p l y  t o  i n s t a n c e s  o f  e m p l o y e e  m o n i t o r i n g  i n  
t h e  p u b l i c  s e c t o r .

D e s p i t e  f e d e r a l  a n d  s t a t e  l a w s  a d d r e s s i n g  m o n ­
i t o r i n g ,  e m p l o y e e s  w h o  f e e l  t h e y  h a v e  b e e n  i m ­
p r o p e r l y  m o n i t o r e d  c u r r e n t l y  h a v e  v e r y  l i t t l e  r e ­
c o u r s e ,  L c c k e t z  l a m e n t e d .  T h e  r e s t r i c t i o n s  o n  
m o n i t o r i n g  t e l e p h o n e  c a l l s ,  f o r  e x a m p l e ,  i n c l u d e  
e x c e p t i o n s  f o r  b u s i n e s s - r e l a t e d  c a l l s .  T h e  b u s i ­
n e s s - r e l a t e d  e x c e p t i o n  “ b a s i c a l l y  s w a l l o w s  u p  t h e  
r u l e , ”  s h e  s a i d .  T h e  d e t e r m i n a t i o n  o f  w h a t  i s  a  
b u s i n e s s  c a l l  i s “ a  m u r k y  a r e a , "  L o c k e t z  s a i d .

W h i l e  t e l e p h o n e  m o n i t o r i n g  p r e s e n t s  s e v e r a l  
d i l e m m a s  f o r  e m p l o y e r s  a n d  e m p l o y e e s ,  L o c k e t z  
s a i d  " t h e  t o u g h e r  c a s e s  a r e  t h e  e - m a i l  c a s e s . "

M o s t  e m p l o y e r s  f e e l  t h a t  b e c a u s e  t h e y  s u p p l y  
t h e  c o m p u t e r s  t o  e m p l o y e e s ,  t h e y  h a v e  a  r i g h t  t o  
v i e w  a n y  e l e c t r o n i c  t r a n s m i s s i o n s ,  L o c k e t z  s a i d .  
“ W e  w o u l d  l i k e  t o  s e e  s o m e  l i m i t s , "  s h e  s a i d .  F o r  
o n e  t h i n g ,  t h e  A C L U  a s s e r t s  t h a t  e m p l o y e e s  
s h o u l d  b e  n o t i f i e d  i n  a d v a n c e  a b o u t  a n y  e - m a i l  
m o n i t o r i n g ,  L c c k e t z  s a i d .

A n  e m p l o y e e  s e n d i n g  p e r s o n a l  e - m a i l  m e s ­
s a g e s  d u r i n g  h i s  l u n c h  b r e a k  is o n  h i s  o w n  t i m e  
a n d  h i s  c o m m u n i c a t i o n s  a r e  “ n o n e  o f  t h e  e m ­
p l o y e r ' s  b u s i n e s s ,  a s  l o n g  a s  [ t h e  e m p l o y e e ]  is n o t  
i m p r o p e r l y  u s i n g  t h e  r e s o u r c e s  o f  t h e  e m p l o y e r , "  
s h e  a d d e d .

A " i r z .  Inc.. W js N n ij jo n  0  C . 2C03T 
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A N A L Y S I S
D e b a t e  O v e r  E m p l o y e r  E - M a i l  P o l i c i e s  I s  C o m p l i c a t e d  

B y  N L R B  D e c i s i o n  T h a t  M e s s a g e s  W e r e  P r o t e c t e d  B y  L M R A

DEVELOPMENT: E -m a il has becom e a lm o s t as com m on  as the te le ph one  
in to d a y ’s w o rk p la c e , b a t th e  re la t iv e ly  new  com m un ic a tio n  too l has 
a lre a d y  o ffe re d  em p lo y e rs  m o re  c on und rum s th a t A le x a n d e r  G ra h a m  
B e l l ’s inven tion  e v e r d id . • . •

E -m a il has been a lig h tn in g  rod  o f  c on tro v e rsy , w ith e r ra n t , o f f- c o lo r  
m essages b ecom ing  g ris t f o r  law su its . E m p lo y e r  m on ito rin g  o f  e -m a il 
system s and the re la te d  questions o f  p riv a c y  and  fre e  speech righ ts ha*'e 
been e th e r s ide e ffec ts . T he  ease o f  send ing  and  receiv ing  m essages has 
caused  in fo rm a t io n  ov e r lo ad  fo r  som e w o rke rs , w h ile  em p lo ye rs  w o rry  th a t 
m o re  tim e is be ing  wasted than  saved by e le c tro n ic  m essaging .

N ew  add to the m ix the issue o f  p ro tec ted  a c tiv ity , sp u rred  on by an 
N L R B  decis ion  la s t F e b ru a ry  tha t m ay  g ive em p lo ye rs  even m o re  cause to 
re c on s id e r th e ir  s tance on com pan y  e -m a il p rac tices . A n  em p lo ym en t 
a t to rn e y  w arns th a t em p lo ye rs  m ay  be seeing  m o re , instances o f  non m a n ­
ag em en t w o rk e rs— both u n ion ized  and n on u n ion— c la im ing  th a t th e ir e- 
m a i l ac tiv itie s  a re  p ro tec ted  u nd e r fe d e ra l la b o r  law . . . ■ •
T i m e k e e p i n g  S y s t e m s  . " ’ ’ T

In  the  N L R B  ru lin g , an em p lo yee  who was fired  a fte r  send ing  e le c tro n ic  
m a il m essages to co -w o rke rs  was found  to be engaged  in ac tiv ity  p ro tec ted  
by the T a i t -H a r t le y  A ct. T im ekeep in g  S y s tem s  In c ., 323  N L R B  N o . 3 0 , 
1 5 4  L R R M  1 2 3 3 .

A cco rd in g  to the  board , the C E O  o f  a nonun ion  com pu te r c om pany  sen t 
w o rk e rs  an e -m a il m essage d e ta ilin g  p roposed  changes in vaca tion  p o lic y  
an d  inv iting  w o rk e r  com m en t. H e  said  the changes w ou ld  g ive workeTs 
m o re  vaca tion  d ays per y e a r . A n  em p loyee  responded  via e -m a il, d ispu ting  
the C E O 's  a sse rtion s  and c la im in g  tha t not o n ly  w ou ld  the new p o lic y  
re su lt in w o rke rs  getting  the sam e num be r o f  a n n u a l paid days o ff , but th a t 
w o rke rs  w ou ld  lose f le x ib ility  in when they cou ld  take  days o ff . A fte r  a co -. 
w o rk e r p ra ised  the p roposed vacation  p o lic y , m e em p loyee  sent a n o th e r 
m essage to a l l w o rk e rs -th a t c a lle d  the C E O ’s asse rtions “ fa ls e .”  •• y r :  

C la im ing  that the em p loyee ’s conduct was d isappointing and “ inapp rop ri- • 
a te ,”  the executive ordered him  to w rite a pub lic po licy o r face te rm ination . 
W hen  the em p loyee refused to apo log ize , he was flred .

T h e  iN L R C  h e ld  that the em p loyee 's  e -m a il messages constitu ted  con -, 
c e rted  a c tiv ity  p ro tec ted  by S ec tion  7 o f  the s ta tu te . H e  was try in g  to c le a r  
up an y  con fu s ion  ove r the vaca tion  p roposa l and  en list the a id  o f  c o ­
w o rk e rs  in p re se rv in g  a vaca tion  po licy  he fe lt  w ou ld be tte r serve the 
w o rkp la c e , the b oa rd  found . A lth ough  the em p lo y e e ’s e -m ail messages had

* r i
6 - >0-97 L a b o r  R e la t io n s  R e p o r te r



1

' 155  L R R  2 6 6 ANALYSIS/NEWS AND BACKGROUND INFORMATION'

“ a r r o g a n t  o v e r t o n e s , ”  t h e y  w e r e  n o t  s o  i n t o l e r a b l e  a s  t o  f o r f e i t  s t a t u t o r y  
p r o t e c t i o n ,  t h e  b o a r d  c o n c l u d e d ,  o r d e r i n g  h i m  r e i n s t a t e d  w i t h  b a c k  p a y .

New Twist  On P r o t e c t e d  Activity? •• V  : ” 3 * :*’

S e c t i o n  ' 7  p r o t e c t s  “ c o n c e r t e d  a c t i v i t i e s  f o r  ' t h e '  p u r p o s e  o f  c o l l e c t i v e  

b a r g a i n i n g  o r  o t h e r  m u t u a l  a i d  o r  p r o t e c t i o n . ”  N o  u n i o n . n e e d  b e  i n v o l v e d ,  

a n d  a c t i v i t y  b y  a  s i n g l e  e m p l o y e e  m a y  b e  p r o t e c t e d "  i f  i t  s e e k s  t o  i n i t i a t e ,  

i n d u c e ,  o r  p r e p a r e  f o r  s r o u p  a c t i o n .  P r i l l  v . ' N L R B ' ( M e y e r s ’ I n d u s t r i e s ) ,  

8 3 5  F . 2 g  1 4 8 1 ,  1 2 7  L R R M  2 4 1 5  ( C A  D C  1 9 8 7 ) , ' c e r t i  d e n i e d ,  4 8 7  U . S .  

1 2 0 5 ,  1 2 8  L R R M  2 6 6 4  ( 1 9 8 8 ) .  I n  e v a l u a t i n g  t h e  l e g a l i t y  o f  a n  e m p l o y e r ’s 

r e s p o n s e  to  c o n c e r t e d  a c t i v i t y ,  i t  i s  t h e  e f f e c t  o f  t h e  e m p l o y e r ’s a c t i o n ,  n o t  
t h e  e m p l o y e r ’s '  m o t i v e ,  t h a t  i s  i m p o r t a n t .  N L R B  v. B v .r n u p  & S i m s  Inc.', 
3 7 9  U . S .  2 1 ,  5 7  L R R M  2 3 8 5  ( 1 9 6 4 )  ( d i s c h a r g e  o f ' u n i o n  s u p p o r t e r s  w a s  
u n l a w f u l  e v e n  i f  e m p l o y e r  h o n e s t l y  b e l i e v e d  t h e y  h a d  • t h r e a t e n e d  to  

d y n a m i t e  p l a n t ) .  B u t  c o n c e r t e d  a c t i v i t y  m a y  b e  c a r r i e d  o n  in  s u c h  a  w a y  a s  

t o  f o r f e i t  t h e - p r o t e c t i o n  o f  t h e  a c t .  N L R B  v ;  I B E W  L o c a l  1 2 1 9  ( J e f f e r s o n  

S t a n d a r d  B r o a d c a s t i n g  C o . ) ,  3 4 6  U . S .  4 6 4 ,  3 3  L R R M  2 1 8 3  ( 1 9 5 3 ) .  ;

T h e  u n i q u e  t w i s t  t o  T i m e k e e p i n g  S y s t e m s ,  s u p r a ,  is t h a t  t h e  e m p l o y e e  

u s e d  t h e  c o m p a n y ' s  e - m a i l  s y s t e m — r a t h e r  t h a n  p o s t i n g  a  n o t i c e  o n  a

b u l l e t i n  b o a r d  o r  s o e a k i n a  o u t  a t  a  m e e t i n g — to  c o m m u n i c a t e  t h i s  d i s o l e a s -
u r e ' w i t h  a  c o m p a n y  p o l i c y .  A c c o r d i n g  t o  V i c t o r  S c h a c h t e r ,  a  m a n a g e m e n t  

a t t o r n e y  w i t h  S c h a c h t e r ,  K r i s t o f f ,  O r e n s t e i n - a n d  B e r k o w i t z  in  S a n  F r a n ­

c i s c o ,  w i t h  t h e  g r o w i n g  a t t e n t i o n  b e i n g  g i v e n  e - m a i l  i s s u e s ,  t h e s e  t y p e s - o f  

c a s e s — i n v o l v i n g  t h e  u s e  o f  e - m a i l  f o r  p r o t e c t e d  a c t i v i t y - — l i k e l y  w i l l  

b e c o m e  m o r e  p r e v a l e n t ' .  ' I t ’s " “ t h e  2 1 s t  c e n t u r y ’s  v e r s i o n  o f  p r o t e c t e d  

a c t i v i t y , ”  S c h a c h t e r  s a i d .  •j  •
• T h e  N L R B  t y p i c a l l y  is  l e n i e n t  t o  e m p l o y e e s  w h e n  d r a w i n g  t h e  l i n e  

b e t w e e n  p r o t e c t e d  a c t i v i t y  a n d  i n s u b o r d i n a t i o n ,  S c h a c h t e r  s a i d ,  n o t i n g  

t h a t  e m p l o y e e s  c a n  b e  q u i t e -  a b u s i v e  w h e n  v o i c i n g  o p i n i o n s  a n d  s t i l l  b e  

p r o t e c t e d  u n d e r  t h e  s t a t u t e .  • '  '•

A c c o r d i n g  to  m a n a g e m e n t  a t t o r n e y  J o h n  F o x ,  t h e  N L R B  r u l i n g  is in  

k e e p i n g  w i t h  t h e  s t a t u t o r y  d e f i n i t i o n '  o f  c o n c e r t e d  a c t i v i t y .  “ I t ’s  s i m p l y  

a p p l y i n g  t r a d i t i o n a l  b o a r d  l a w s  t o  t h e  s p e c i f i c  a n d  " u n i q u e - c o n t e x t  o f-  

o r o t e c t e d ,  c o n c e r t e d  a c t i v i t y  a c c o m p l i s h e d  t h r o u g h  t h e  v e h i c l e  o f  e - m a i l , ”  

h e  s a i d .  T h e  N L R B  c o r r e c t l y  d i d  n o t  a l l o w '  t h e  e m p l o y e e ’s c h o i c e  o f  e - m a i l  

a s  h i s  m e d i u m  t o  a f f e c t  i t s  r u l i n g ' ,  F o x  s a i d .  “ H o w e v e r  a n  e m p l o y e e  
a c c o m p l i s h e s  p r o t e c t e d ,  c o n c e r t e d - a c t i v i t y  is i r r e l e v a n t  t o  t h e  p r o t e c t i o n  

t h e  s t a t u t e  a f f o r d s , ”  h e  s a i d .
F o x  n o t e d  t h a t  i f  a n  e m p l o y e e ’s m e s s a g e  t h a t  d i s p a r a g e s  c o r p o r a t e -  

p o l i c y  is s e n t  o n l y  t o  m a n a g e m e n t ,  “ t h e n  it  s e e m s  r e a l l y  c l e a r  t h a t  t h e  
e m p l o y e e  is p r o t e c t e d . ” - F o x ,  w h o  is  w i t h  t h e ' l a w  f i r m  F e n w i c k  &  W e s t  in  

P a l o  A l t o ,  C a l i f . ,  e x p l a i n e d  t h a t  s u c h  a  m e s s a g e  r e p r e s e n t s  n o  d i r e c t  t h r e a t  

to  t h e  e m p l o y e r ’s  m a i n t e n a n c e  o f  o r d e r  in  t h e ' w o r k p l a c e .  •

. B u t  w h e n  a n  e m p l o y e e  s e n d s  s u c h  a  m e s s a g e  to  t h e  e n t i r e  w o r k f o r c e ,  i t  
p r e s e n t s  a  m o r e  d i f f i c u l t  d i l e m m a  t o r  t h e  e m p l o y e r ,  F o x  s a i d .  T h e
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e m p l o y e r  m i g h t  h a v e  g r o u n d s  f o r  d i s c i p l i n e  i f  t h e  m e s s a g e  w a s  t h r e a t e n i n g  

o r  i n f l a m m a t o r y ,  h e  c o n t e n d e d .  I f ,  h o w e v e r ,  t h e  m e s s a g e  is  n o t h i n g  m o r e  
t h a n  g r i p i n g  a b o u t  a  m a n a g e m e n t  d e c i s i o n ,  t h e  e m p l o y e r  w o u l d  h a v e  n o  
r i g h t  t o  t a k e  a c t i o n  a g a i n s t  t h e  w o r k e r ,  F o x  s a i d . -  W h i l e  t h e  e m p l o y e r  m a y  

n o t  a p p r e c i a t e  t h e  e m p l o y e e ’s  s e n t i m e n t s ,  t h e  e - m a i l  m e s s a g e  i s  r e a l l y  n o  

d i f f e r e n t  f r o m  a  c o m p l a i n t  p o s t e d  o n  a  c o m p a n y  b u l l e t i n  b o a r d ,  h e  a d d e d .

F r e e  S p e e c h ,  P r ivacy  Rights

A  w o r k p l a c e  r i g h t s  e x p e r t  s a y s  t h e  N L R B  r u l i n g  c o u l d  h a v e  b r o a d e r  

i m p l i c a t i o n s  t h a n  j u s t  t h o s e  i n v o l v i n g  c o n c e r t e d  a c t i v i t y ,  n o t i n g  t h a t  i t  

c o u l d  b e  a  s t e p  t o w a r d  g r a n t i n g  e m p l o y e e s  a t  l e a s t  s o m e  f r e e  s p e e c h  a n d  

r i g h t  t o  p r i v a c y  w h e n  t h e y  s e n d  m e s s a g e s  o v e r  c o m p a n y  e - m a i l  s y s t e m s .  

A c c o r d i n g  t o  R e b e c c a  L o c k e t z ,  l e g a l  d i r e c t o r  f o r  t h e  A m e r i c a n  C i v i l  
\  L i b e r t i e s  U n i o n ’s w o r k p l a c e  r i g h t s  p r o j e c t ,  t h e  N L R B  d e c i s i o n  m i g h t  b e  

c r e a t i n g  a  w e d g e  i n t o  t h e  c u r r e n t l y  n o n e x i s t e n t  p r i v a c y  r i g h t s  f o r  e m p l o y ­

e e s  u s i n g  c o m p a n y  e - m a i l  s y s t e m s ,  a l t h o u g h  s h e  a l l o w e d  t h a t  t h i s  c a s e  

r e a l l y  i s  n o t  a b o u t  p r i v a c y .  “ A s  i t  s t a n d s  n o w ,  e m p l o y e e s  h a v e  n o  p r i v a c y  

r i g h t s  w i t h  r e s p e c t  t o  t h e i r  e - m a i l , ”  s h e  s a i d .  B u t  w i t h  T i m e k e e p i n g  
S y s t e m s ,  L o c k e t z  s a i d ,  “ t h e r e ’s a t  l e a s t  a n  o p e n i n g  to  c r e a t i n g  s e m e  

[ p r i v a c y ]  r i g h t s  f o r  t h e  e m p l o y e e . ”  ' ■ 0  '•

L o c k e t z  a g r e e d  w i t h  t h e  N L R B ’s d e c i s i o n ,  s a y i n g  e m p l o y e e s  s h o u l d  “ b e  

^  g i v e n  m o r e  l a t i t u d e ”  i n  w h a t  t h e y  s e n d  o v e r  e - m a i l  i f  t h e  m e s s a g e  p e r t a i n s  

t o  e m p l o y m e n t ' m a t t e r s .  I f  t h e  e m p l o y e e  w a s  s e n d i n g  p o l i t i c a l  m e s s a g e s  

e v e r  t h e  c o m p a n y ’s  e - m a i l  s y s t e m ,  s h e  s a i d ,  “ t h a t ’s a  w h o l e  o t h e r  m a t t e r . ”

I n  s u c h  a  c a s e ,  t h e  e m o l o v e r  w o u i d  h a v e  a r o u n d s  f o r  t e r m i n a t i o n ,  L c c k e t z  

s a i d .  /  ‘ ’ W

B e s t  D e f e n s e :  E-Mail Pol icy  ..

I s  t h e r e  a n y t h i n g  e m p l o y e r s  c a n  d o  to  m i n i m i z e  t h e  c h a n c e  t h a t  

^  e m p l o y e e s  w i l l  b l a s t  t h e m  v i a  e - m a i l  a n d  r e t a i n  t h e  p r o t e c t i o n  o f  t h e  T a f t -

^  H a r t l e y  A c t ?  H a v i n g  a  p o l i c y  r e g u l a t i n g  e m p l o y e e s ’ u s e  o f  t h e  c o m p a n y  e -

m a i l  s y s t e m  a n d  u n i f o r m l y  e n f o r c i n g  i t  m i g h t  h a v e  c h a n g e d  t h e  o u t c o m e  o f  

.T i m e k e e p i n g  S y s t e m s ,  S c h a c h t e r  s u g g e s t e d .

“ W h a t e v e r  c o m p a n y  p o l i c y  a p p l i e s  t o  o t h e r  c o r p o r a t e  c o m m u n i c a t i o n s  

s h o u l d  a p p l y  to  e - m a i l , ”  s a i d  V i c t o r  P a i r a ,  p r e s i d e n t  a n d  C E O  o f  t h e  
.  E l e c t r o n i c  M e s s a g i n g  A s s o c i a t i o n  in  A r l i n g t o n ,  V a .  A  w e l l - c o m m u n i c a t e d

*  p o l i c y  s h o u l d  g e t  e m p l o y e e s  t o  t h i n k  o f  e - m a i l  m e s s a g e s  in  t h e  s a m e  w a y

t h e y  t h i n k  o f  m e m o s  s e n t  o u t  o n  c o m p a n y  l e t t e r h e a d ,  h e  s a i d .

' E m p l o y e r s  s h o u l d  m a k e  i t  c l e a r  t h a t  e - m a i l  is  f o r  b u s i n e s s  p u r p o s e s  o n l y  

a n d  e v e n l y  e n f o r c e ,  t h e  p o l i c y ,  s a i d  e m p l o y m e n t  a t t o r n e y  S a l l y  D .  G a r r .  

E m p l o y e r s  t h a t  a l l o w  c e r t a i n  n o n b u s i n e s s  t r a n s m i s s i o n s  o v e r  e - m a i l  w h i l e  

r e s t r i c t i n g  o t h e r s  w i l l  f i n d  t h e m s e l v e s  r u n n i n g  i n t o  t r o u b l e ,  s a i d  G a r r ,  w h o  

^  is  i n  t h e  W a s h i n g t o n ,  D . C . ,  o f f i c e  o f  t h e  S a n  F r a n c i s c o - b a s e d  la w  f i r m
P i l l s b u r v ,  M a d i s o n  &  S u t r o .  F o r  e x a m p l e ,  i f  a n  e m p l o y e r  a l l o w s  e - m a i l
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m e s s a g e s  f r o m  e m p l o y e e s  t r y i n g  i o  r e n t  o u t  t h e i r  b e a c h  h o u s e s ,  i t  c a n n o t  

t h e n  t u r n  a r o u n d  a n d  n o t  a l l o w  m e s s a g e s  a b o u t  t h e  c o m p a n y ’s  v a c a t i o n  

p o l i c y ,  s h e  s a i d .  . • . . .  . ... .

B u t  i f  t h e  e m p l o y e r  h a s  a  p o l i c y  c l e a r l y  s t a t i n g  t h a t  e - m a i l  c a n  b e  u s e d  

o n l y  f o r  b u s i n e s s  p u r p o s e s ,  i t  w o u l d  b e  a b l e  t o  t a k e  a c t i o n  a g a i n s t  a n  

e m p l o y e e  w h o ,  f o r  e x a m p l e ,  s e n d s  m e s s a g e s  l a m b a s t i n g  c o r p o r a t e  p r o ­

g r a m s  o r  u s e s  i t  f o r  u n i o n  o r g a n i z i n g  p u r p o s e s ,  a c c o r d i n g  t o  G a r r .  W h e r e  
e m p l o y e r s  g e t  i n t o  h o t  w a t e r  is  w h e n  t h e y  d o  n o t  e n f o r c e  t h e  p o l i c y  e v e n l y ,  

s h e  a d d e d .  “ I t  r e a l l y  r e q u i r e s  t h e  e m p l o y e r  to  b e  v i g i l a n t , ”  s h e  s a i d .  '

• G a r r  a l l o w e d  t h a t  d e f i n i n g  w h a t  c a n  a n d  c a n n o t  b e  s e n t  o n  a  c o m p a n y ’s 

e - m a i l  s y s t e m  c a n  b e  d i f f i c u l t .  “ I t ’s  h a r d  to  d r a w  t h e  l i n e , ”  s h e  s a i d ,  n o t i n g  

t h a t  a n  e - m a i l  c o m p l a i n t  s e n t  d i r e c t l y  t o  a  m a n a g e r  m i g h t  b e ' a c c e p t a b l e  

b u t - t h a t  e m p l o y e r s  d o  n o t  w a n t  t h e  e n t i r e  s t a f f  s p e n d i n g  n a i f  t h e i r  d a y s  

d i s c u s s i n g  c o m p a n y  p o l i c y  o v e r  e l e c t r o n i c  t r a n s m i s s i o n s .

B u s i n e s s - o n l y  e - m a i l  p o l i c i e s  a r e  m a k i n g  i n r o a d s  in  s o m e  q u a r t e r s .  A  

y e a r  a g o .  X e r o x  C o r p .  h a d  n o  s p e c i f i c  p o l i c y  p e r t a i n i n g  to  e - m a i l ,  i n s t e a d  

r e l v i n a  o n  a e n e r a l  c o r o o r a t e  r u l e s  o f  r e s p o n s i b i l i t y  a n d  d e c o r u m  t o  g o v e r n  
t h e  m e s s a g i n g  s y s t e m .  B u t  r e c e n t l y ,  t h e  c o m p a n y  i n s t i t u t e d . a  D u s i n e s s -  
p u r p o s e s - o n l y  p o l i c y  a n d  r e s e r v e s  t h e  r i g h t  to  m o n i t o r  e m p l o y e e  m e s s a g e s ,  

e x p l a i n e d  c o r p o r a t e  s p o k e s m a n  B r e n t  L a y m o n .  A c c o r d i n g  to  L a y m o n ,  
X e r o x  i m p l e m e n t e d  t h e  p o l i c y  w h e n  i t  s w i t c h e d  t o  a n  e - m a i l  s y s t e m  w i t h  

m u c h  b r o a d e r  a c c e s s  t o  o u t s i d e  t r a n s m i s s i o n s .  “ S u d d e n l y ,  t h e  u n i v e r s e  w a s  

m u c h  l a r g e r  a n d  s e e m e d  l i k e  l  l e s s  s e c u r e  p l a c e  t h a n  i t  o n c e  d id , '”  h e  s a i d .

R .e in in g  In A n  E -M a il P o lic y

W h i l e  e x p e r t s  a g r e e  t h a t  e - m a i l  p o l i c i e s  c a n  h e l p  s t a v e  o f f  a  n u m b e r  o f  

p o t e n t i a l  h e a d a c h e s  f o r  e m p l o y e r s ,  a  c o n s u l t a n t  w a r n s  t h a n  a n  o v e r l y  

D r a c o n i a n  p o l i c y  m a y  d o  m o r e  h a r m  t h a n  g o o d .

G ii G ordon , p rinc ipa l o f  G il G o rdon  Associates, a telecommuting consu lting 
firm  in M onm outh  Junction , N .J ., said e-mail policies can be compared to dress 
codes in that a dress code that tells employees exactly  what they can and cannot 
wear to work becomes overbearing  and m ight ac tu a lly  dispose some employees 
toward wanting to de fy the policy. L ikew ise , with e-m ail policies, employers are 
better o f f  giving employees basic gu ide lines on what is approp riate use or the 
svstem rather than having a “ th reaten ing  o r pun itive " policy.

G o r d o n  s u g g e s t s  t h a t  in  c a s e s  in  w h i c h  e m p l o y e e s  u s e  e - m a i l  a s  a  m e a n s  

to  c o m p l a i n  a b o u t  c o m p a n y  p o l i c i e s  a n d  p r a c t i c e s ,  m a n a g e r s  s h o u l d  “ l o o k  

a t  t h e s e  k i n d s  o f  t h i n g s  a s  s y m p t o m s  o f  p r o b l e m s  r a t h e r  t h a n  a s  p r o b l e m s  

t h e m s e l v e s . "  R a t h e r  t h a n  s t i f l i n g  t h e  i n f o r m a t i o n  f lo w  b y  b a n n i n g  c e r t a i n  
e - m a i !  t r a n s m i s s i o n s ,  e m p l o y e r s ' m i g h t  b e  b e t t e r  o f f  a c c e p t i n g  t h a t  e - r n a  

h a s  m a n y  a d v a n t a g e s  a n d  s o m e  d o w n s i d e s ,  G o r d o n  s a i d .  " T h a t ’s  j u s t

s o m e t h i n g  w e  h a v e  t o  l i v e  w i t h , "  h e  a d d e d .
— B v S im on  J . N e d  e l w ith a d d it io n a l re p o rt in g  by S u san  L igh tn e r
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T h i s  c a s e  h i g h l i g h t s  t h e  m u l t i t u d e  o r  p r o b l e m s  
t h a t  a r i s e  w h e n  i n d i v i d u a l s  t h o u g h t  t o  b e  i n d e p e n ­
d e n t  c o n t r a c t o r s  a r e  f o u n d  t o  b e  e m p l o y e e s .  U n d e r  
t h e s e  c i r c u m s t a n c e s ,  t h e  e m p l o y e r  m a y  b e  h e l d  l i a b l e  
f o r  b a c k  t a x e s  a n d  w i t h h o l d i n g s  ( p l u s  a n y  a p p l i c a b l e  
p e n a l t i e s ) ,  o v e r t i m e  p a y  ( p l u s  l i q u i d a t e d  d a m a g e s ) ,  
a n d  u n e m p l o y m e n t  c o m p e n s a t i o n .  A d d i t i o n a l l y ,  n o t  
o n l y  w i l l  t h e  m i s l a b e l e d  i n d i v i d u a l s  b e  e l i g i b l e  t o  p a r ­
t i c i p a t e  i n  e m p l o y e e  b e n e f i t  p l a n s  a n d  p r o g r a m s ,  b u t  
t h e  p a s t  f a i l u r e  t o  i n c l u d e  o r  c o u n t  t h e m  m a y  j e o p a r ­
d i z e  t h e  t a x  e x e m p t  o r  q u a l i f i e d  s t a t u s  o f  t h o s e  p l a n s .  
A c c o r d i n g l y ,  it i s  a l w a y s  a d v i s a b l e  t o  c l o s e l y  e x a m i n e  
y o u r  w o r k  f o r c e  t o  e n s u r e  t h a t  y o u r  f r e e l a n c e r s  o r  
i n d e p e n d e n t  c o n t r a c t o r s  a r e  b o n a  f i d e  a n d  n o t  r e a l l y  
e m p l o y e e s  i n  d i s g u i s e .

V i z c a i n o  v . M i c r o s o f t  C o r p o r a t i o n .  1 9 9 6  U . S .
A p o .  ( L E X I S )  2 6 0 2 1  ( O c t o b e r  3 .  1 9 9 6 .  9 t h  C i r J .

E - m a i l  a n d  V o i c e  M a i l :  
l i a b i l i t y  W a i t i n g  t o  H a p p e n ?
T i i e  u s e  o f  E - m a i l  a n d  o c h e r  c o m m u n i c a t i o n  t e c h ­

n o l o g y  h a s  e x p l o d e d  o v e r  t h e  p a s t  f e w  y e a r s .  T h e  
E - m a i l  e x p l o s i o n ,  a s  w e l l  a s  t h e  w i d e s p r e a d  u s e  o f  
v o i c e  m a i l ,  h a s  o r o v i d e d  m a n v  a d v a n t a g e s  f o r  b u s i -  
n e s s  c o m m u n i c a t i o n .  I n d e e d ,  f o r  m a n y  b u s i n e s s e s  
E - m a i l  a n d  v o i c e  m a i l  h a v e  b e c o m e  e s s e n t i a !  s y s t e m s  
t o  f u n c t i o n  i n  t h e  w o r k p l a c e  a n d  t o  c o m p e t e  i n  t h e  
m a r k e t p l a c e .

E - m a i l  a n d  v o i c e  m a i l  s y s t e m s  a l l o w  e m p l o y e e s  
a n d  e m o l o v e r s  : o  c o m m u n i c a t e  m o r e  e f f i c i e n t i v  a n d

A  f o r m e r  e m p l o y e e  o f  t h e  P i l l s b u r y  C o m p a n y  
r e c e n t l y  f i l e d  a  l a w s u i t  i n  f e d e r a l  c o u r c  i n  P e n n ­
s y l v a n i a  o v e r  h i s  c l a i m  o f  w r o n g f u l  i n t e r c e p t i o n  o f  h i s  
E - m a i l  c o m m u n i c a t i o n  b y  P i l l s b u r y .  T h e  e m p l o y e e  
r e c e i v e d  m e s s a g e s  f r o m  h i s  s u p e r v i s o r  o v e r  P i l l s -  
b u r v ' s  E - m a i l  s y s t e m  o n  h i s  c o m p u t e r  a t  h o m e .  T h e  
e m p l o y e e  r e s p o n d e d ,  e x c h a n g i n g  p e r s o n a l  E - m a i l  
m e s s a g e s  w i t h  h i s  s u p e r v i s o r .  T h e  e m p l o y e e ' s  E - m a i l  
m e s s a g e s  c o n c e r n e d  s a l e s  m a n a g e m e n t  a n d  c o n ­
t a i n e d  t h r e a t s  t o  “ k i l l  t h e  b a c k s c a b b i n g  b a s t a r d s "  a n d  
r e f e r r e d  t o  a  p l a n n e d  c o m p a n y  p a r t y  a s  t h e  “J i m  

J o n e s  K o o l a i d  a f f a i r . "  A f t e r  i n t e r c e p t i n g  t h e  e m ­
p l o y e e ' s  E - m a i l .  P i l l s b u r y  d e c i d e d  t o  t e r m i n a t e  h i m  
f o r  t r a n s m i t t i n g  w h a t  it d e e m e d  t o  h e  i n a p p r o p r i a t e  
a n d  u n p r o f e s s i o n a l  c o m m e n t s  o v e r  t h e  c o m p a n y ' s  
E - m a i l  s y s t e m .

T h e  e m p l o y e e ,  b e l i e v i n g  t h a t  h i s  p r i v a c y  h a d  
b e e n  v i o l a t e d ,  t u r n e d  t o  t h e  f e d e r a l  c o u r t  f o r  r e l i e f .  
H e  s u e d  t h e  P i l l s b u r y  C o m p a n y ,  c l a i m i n g  c h a t  h i s  
t e r m i n a t i o n  w a s  i n  v i o l a t i o n  o f  p u b l i c  p o l i c y ,  w h i c h  
p r e c l u d e d  t h e  c o m p a n y  f r o m  t e r m i n a t i n g  h i m  i n  v i o ­
l a t i o n  o f  h i s  r i g h t  t o  p r i v a c y .  T h e  c o u r c .  a f t e r  e v a l u a t ­
i n g  P e n n s y l v a n i a ' s  p r i v a c y  l a w ,  d e c i d e d  c h a t  t h e  
e m p l o y e e  d i d  n o t  h a v e  a  v a l i d  c l a i m  u n d e r  t h e  c i r ­
c u m s t a n c e s .  T h e  c o u r t  d e t e r m i n e d  c h u t  t h e  e m p l o y e e  
d i d  n o t  h a v e  a  r e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y  i n  
t h e  E - m a i l  c o m m u n i c a t i o n  v o l u n t a r i l y  m a d e  b y  h i m  
t o  h i s  s u p e r v i s o r  o v e r  P i l l s b u r y ' s  E - m a i l  s y s t e m .  T h e  
v o l u n t a r y  n a t u r e  o f  t h e  c o m m e n t s ,  a s  -w e l l  a s  t h e  f a ce  
t h a t  n o  p e r s o n a l  i n f o r m a t i o n  a b o u t  t h e  e m p l o y e e  w a s  
d i s c l o s e d ,  l e d  t o  a  c o n c l u s i o n  t h a t  n o  p r i v a c y  i n t e r e s t s  
w e r e  v i o l a t e d .  A l t h o u g h  P i l l s b u r v  w a s  s u c c e s s f u l  i n

cuickiv . thus  sav ing  time a n d  mon.ev. Vvlch the  raoid d e fe n d in g  against cne la w a i t .  the  d isp u te  p ro b ab ly
^ ro w -r .  o r  t e l e c o m m u t in g ,  E-mail h a s  b e c o m e  to 
m a n y  p e r s o n s  a n  in d i s p e n s a b le  cool. M ain ta in ing  
e lec tro n ic  n e tw o rk s  a lso  has  a l lo w e d  em p lo y e rs  to 
t rack  e m p l o y e e  p ro d uc tiv i ty ,  eff ic iency , a n d  w ork  
quality. E m ployers  have en jo y ed  these  im provem ents  
in p roduc tiv i ty  a n d  effic iency a n d  h av e  fo u n d  that 
c lients  inc reas ing ly  d e m a n d  the serv ice  advan tages  
w h ich  result from  E-mail a n d  voice mail technologies.

Buc use  o f  E-mail an d  voice mail can  pose  real 
troub le  for em p loyers .  T h e  im proper  u se  o f  such sys­
t e m s  m a y  w a s te  e m p l o y e r s ’ r e s o u rc e s  as well as 
e x p o s e  th em  to  legal liability.

E -m a i l  M o n i t o r i n g  a n d  P o t e n t i a l  f o r  P r iv a c y  
C la im s .  .-Vs u se  o f  E-mail has grow n, so  has em p lo y er  
m onito r ing  o f  e m o lo v e e s '  E-mail com m unica tion . 8uc
i-mail m on ito r ing  can  result in traps filled with pri- 
•a.cv claims against ihe  u n w a iv  em olover.

M any states a n d  courts have recognized  that citi­
zens have a nghc o f  privacy. .Although the courts have 
generally s ided  with the em p lo y er  and  dismissed those 
E-marl lawsuits, th e  expenses  o f  defend ing  such litiga­
tion can h e  high.

co u ld  h ave  b e e n  avo ided .

Ac least part o f  the  reason  for the lawsuit was the 
fact chat d ie  e m p lo y e e  believed his E-mail m essages 
w e re  private. Pillsbury appa ren t ly  d id  no t have  any  
written policies co n ce rn in g  the use o f  its E-maii sys­
tem . M oreover, it h a d  a ssu re d  its e m p lo y e e s  in a n  
informal m a n n e r  chat E-mail could  not he  In tercepted  
a n d  w o u ld  b e  k ep t  con f iden tia l  a n d  priv ileged . In 
short,  the  co m p an y 's  failure to establish a written a n d  
consis ten t E-mail policy con tr ibu ted  to the p rob lem .

Pillsbury is not a lone . Lack o f  a written E-mail po l­
icy is an  all too  c o m m o n  oversight by  m an y  em p lo y ­
ers .  A s u r v e y  by  M ac World, a na t io n a l  c o m p u t e r  
m agazine, revealed  in 1 9 9 3  that most c o m p an ie s  that 
m o n i to r  E-mail concea l d o in g  so  and  that very few 
h a w  a written policy o n  electronic monitoring. You're 
ask ing  for trouble  if you d o  the same.

W a tc h  O u t  fo r  V o ice  M ail, Too! A recen t  case 
involving an  office ro m a n c e  chat was u n co v e red  and  
revea led  to an  em p lo y ee 's  jilted sp o u se  s h o w s  w h y  it 
is im p o r ta n t  to  r e d u c e  e m p lo y e e s '  e x p e c ta t io n s  o f  
privacy a n d  im plem ent p ro p e r  p rocedures  for m on i­
to r in g  s u c h  c o m m u n ic a t io n s .  T h e  e m n l o v e e  s u e d
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McDonald's for -eavesdropping' on voice mail mes­
sages he left for his lover at work.

T h e  em ployee  found  him self  in hot w ater  w h e n  a  
McDonald's  franchisee d iscovered  die s team y m essages 
an d  Isegan playing d iem  b ack  for the em ployee 's  wife. 
T h e  e m p lo y ee  c la im e d  th a t  his privacy rights w e r e  
violated by die surreptitious review  a n d  replay o f  the 
messages. The e m p lo y e e  sa id  h e  had b e e n  cold that 
the c e d e  to retrieve m essages  from his voice mail b o x  
was u n k n o w n  to  a n y o n e  else, a n d  he h a d  a s su m e d  
the contents w ould  b e  kep t  private and  confidential.

T he  case settled, bu t th e  lesson is still c lean draft 
a n d  im plem ent a w ri t ten  po licy  for y o u r  e lec tron ic  
com m unications system s n o w , including voice mail, 
before you find yourse lf  in court  defending  a lawsuit.

A  W rit ten  P o l i c y  Is a  M u s t .  The m essage  from  
these cases is that it is im portan t  to diminish e m p lo y ­
e e s '  e x p e c ta t io n s  o f  p r iv a c y  reg a rd in g  E-mail a n d  
voice  mail a n d  to  a v o id  in c id e n ts  o f  q u e s t io n a b le  
monitoring o f  su ch  com m unica tion . Employers m ust 
control die privacy e x p e c ta t io n s  o f  their e m p lo y e e s  
from die very beg inn ing  b y  creating an  explicit e lec ­
tronic com m unication  policy w h ich  is exp la ined  to die 
employees.

W h en  im p le m e n t in g  a n  e lec tron ic  c o m m u n ic a ­
t io n  po licy ,  b e  s u r e  to  c o n s i d e r  s o m e  e s s e n t i a l  
points. First, m a k e  sure  th e  na tu re  o f  the  E-maiJ a n d  
voice mail sys tem s is d e s c r ib e d  a n d  that all o f  the  
em ployees  are told  that s u c h  system s are  to b e  u sed  
for legitimate b u s in ess  p u r p o s e s  a n d  business  c o m ­
m u n ica t io n  on ly . S e c o n d ,  e m p lo y e e s  m u s t  b e  in ­
form ed that the e m p lo y e r  reserves the right to access 
an d  disclose c o n te n ts  o f  all E-mail a n d  voice mail 
m essages in a c c o rd a n ce  w i th  applicab le  law  o r  w h e n  
a legitimate bu s in ess  n e e d  arises. Finally, the  policy 
sh o u ld  provide tha t  all a c c e s s  w ithou t (he c o n se n t  
o f  ti e  s e n d e r  o r  re c ip ie n t  o f  the  m e s s a g e  c a n  b e  
d o n e  only after o b ta in in g  execu tive  o r  m a n a g e m e n t  
approv.il .  T here  m a y  b e  o th e r  issues u n iq u e  to an 
em ployer 's  business, existing  co m m unica tion  system, 
o r  w ork  fc.'ce tha t n e e d  to  b e  conside red  w h e n  draft­
ing an  electronic c o m m u n ic a t io n  policy.

The rr.os im portan t  a sp e c t  o f  any  electronic c o m ­
m unication po licy  is to  s ta te  the  em p lo y er 's  p r o c e ­
dures  and  e tpectations as clearly as possible. Som e 
exam ples  in Icicle:

- E-mail is n w ri t ten  a n d  e lec tro n ic  m e a n s  o f  
corw m  nicarion. T h e  com pany 's  E-mail system 
consists or i d e s o .b e  co m p an y 's  E-mail capabili­
ties, in c lu d in g  w h e t h e r  th e  sy s te m  co n s is ts  
o f  nn in ternal E-mail system , E-mail th ro u g h  
proprie tary  g a te w a y s  to  third parties, a n d / o r  
Internet E-maill. An e m p lo y ee  shou ld  not trans­

m essage ,  w h e th e r  
sh e  w o u ld  not •

; . i . m i t  a n y th in g  in a n  E-mail m e s  
r './ry a i n i e m a l  o r external,  that he o r  :

b e  com for tab le  writing in a letter o r  m e m o r a n ­
d u m  tising c o m p a n y  letterhead.

• All E-mail a n d  voice mail capabilities a re  p ro ­
v ided  to  e m p lo y e e s  at the com pany 's  e x p e n s e  
to  assise internally  in the  conduc t  o f  c o m p a n y  
b u s in ess  a n d  (if  app licab le )  externally in c o m ­
m u n ica ting  for  legitimate business pu rp o ses .

•  T h e  c o m p a n y  will n o t  m o n i to r  E -m ail  a n d  
voice mail m essag es  as  a routine m a tte r  a n d  
will n o t  tolerate  th e  unau tho rized  access  o r  use 
o f  th e m . H ow ever,  the  c o m p a n y  reserves die 
right to  access  E-mail a n d  voice mail m essages  
a n d  to  d isc lose  th em  to others. This po licy  also 
app lie s  to  passw o rd -p ro tec ted  m essages .  A ny 
access  w i th o u t  th e  c o n se n t  o f  the s e n d e r  o r  
recip ient m ust b e  d o n e  with executive o r  m a n ­
a g e m e n t  approval.

• E-mail a n d  voice mail m ay  not be u se d  for any  
m e ssa g e s  that reasonab ly  m ay  be  c o n s id e re d  
offensive, discriminatory, defnmntoiy. d isp a rag ­
ing. o r  th re a te n in g  to  a n y  e m p lo y e e  o r  a n y  
o the r  p e r so n  o r  entity. The co m p an y 's  policies 
against sexual o r  o th e r  harassm ent a p p ly  fully 
to d ie  u se  o f  E-mail nnd  voice mail.

• The  E-mail nnd  voice mail systems a re  p rov id ­
ed  to facilitate the  co m p an y 's  business c o m m u ­
nications. T he  use  o f  such systems for ou ts ide  
bus iness  ventures, to leak confidential o r  privi­
leged information, o r  for personal, political, o r  
religious causes  is orohibiced. Tiie excessive orO 4
inaopropria te  u se  o f  such systems for persona! 
business  also is prohibited.

• By u s i n g  th e  c o m p a n y 's  E-mail a n d  v o ic e  
mail system s, e m p lo y e e s  co n sen t  to  this po l­
icy' a n d  the  c o m p a n y 's  right to m o n i to r  a n d  
access  E-mail a n d  voice mail c o m m u n ica t io n .

• E m p lo y ees  w h o  m isuse  o r  a b u se  th e  E-mail 
a n d  v o ic e  mail sy s tem s o r  policies se t  forth 
a b o v e  m ay  be  subject to discipline u p  to, a n d  
including, discharge.

T h o se  e m p lo y e rs  w h o  im plem ent a written po l­
i o -, a n d  m a k e  sure  their em p lo y ees  k n o w  a b o u t  it. 
h e lp  p rov ide  them selves  with a basis for legal p r o ­
tec tion  and . in the process, maintain g o o d  e m p lo y ee  
relations. Indeed , at least o n e  recent s tudy  has s h o w n  
th a t  th e re  w a s  far g r e a te r  a c c e p ta n c e  o f  m e s s a g e  
m onito r ing  a m o n g  e m p lo y e e s  w h e n  they  w e re  noti­
fied ab o u t  (hat possibility u p  front by (heir em ployer.

U .S .  S u p r e m e  C o u r t  t o  D e c i d e  
N u m e r o u s  W o r k p l a c e  I s s u e s

W h en  th e  U.S. S u p re m e  Court o p e n e d  its n e w  
te rm  on  O c to b e r  7 o f  this year, it had a lready  gran ted

m

December 1996 .
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_  r o u n d  i n  s e i z u r e  

o f  c o m p u t e r  d i s k s

3 y  AL SLAVIN 
Star? W riter

The university’s right to mo­
nitor a worker's pericrnritr.ee 
outweighs the worker’s right to 
privacy when It comes to the casa 
of a university of Alaska Fair­
banks employee accused of pos­
sessing caiJd pornography at 
work.

Fairbanks D istric t Judge 
Charles Pengiily ruled Wed­
nesday that computer disks were 
properly seized from William 
Tuttle's filing cabinet in UAF's 
physical piant and can bs used at 
his criminal trial.

3u t Pengiily conceded thet the 
issue is far from over.

"It's a critical issue of first im­
pression and it needs to be de­
cided by the appellate court 
before it can go to trial." said 
Pengiily, noting a lack of existing 
Alaska case law about computer 
privacy.

Tuttle also war.ta the issue re­
solved before his criminal trial oa 
tour counts of possessing' child 
pornography. His attorney had 
t r r e d  to block the d-'eki from 
being used as evidence, claiming 
they were taken during an illegal 
search.

A h is  has to be apoeaied be­
cause it affects jo many mare 
people than me," Tuttle said. "I 
jus: don't like being tied :o the 
f r o n t  o f  t h e  t r a i n . ”

Pet jiily called Tuttle's case 
tha most interesting one he had 
come across since he began prac­
ticing law. Ke said existing case 
law required him to strike a bal­
ance bacween Tuttla’j right to 
privacy ana UAF’3 right to mon­
itor workplace performance.

Pengiily struck down the phys­
ical plant’s existing computer 
policy, which claims ownership of 
any item attached to a university 
computer. "The policy is simply* 
r.c: sufficient Co justify the 
searches here." he said.

But the judge •. lid the physical 
plant’s computer system man­
ager, Dean Tabor, was within his 
right to monitor Internet travels 
that departed from Tuttle’s work 
station. /

Tuttle, 47, was arrested in 
July, a month after university po­
lice seized computer disks con­
taining child pornography from 
his office filing cabinet. He was 
subsequently fired from his car­
penter's position in the school’s 
physical plant. He claimed he was 
researching the sites so he could 
inform others h o w  easily it could 
be eccessed.

Turtle said he is in arbitration 
with the university over his 
firing. Ha said university ofndels 
offered to remove the incident 
from his record and let him re­
sign in order to ovoid any more 
time in the spotlight.

He said un ivers ity  employees 
have offered calls o f support and 
provided him with at least So,000 
to offset legal expenses.

Tu ttle 's attorney, 3 ill Saner- 
berr, described P e n z ii iy 's  deci­
sion so a death knell for employee 
or.vacy in the workplace. Sactar- 
berg believes un iversity police in ­
vaded h is c lien t’s privacy when 
they searched the filing  cabinet 
in T u ttle 's cflice, which doubled 
as a break room for p lant em- 
clcyee.s.

S e e  UAr

O f f i c a  o f  Che G o v e r n o r F a i r b a n k s , A la s k a
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Tuttle in i & legal man a a till uhcer cm jtruc*• tfon. j',*  • |
• Souvenirs' recovered from  i Tuttle's com­
puter and disks e tth e  University c f  Alaska 
r  sircsnks Hots t*1—■ facing crn ss is l chargss 
o f  possessing child pornography. He bzs lost

his $42;(X30-a-year Job a t the UAF physical plant J ;
But -just hew police obtained the keep­

sakes—electronic images o: young girls a .  
lewd acta—has surfaced as a core issue in 
the cast against the employee o: 25 ysars.

A- supervisor'! search o f Tuttle's com­
puter system and personal ’disks may test 

’ the bounds of wcriplaca privacy law as it  
relates to public employers sr.d computer 
technology.

Tuttle's lawyer w ant; evidence thrown 
out,'.saying tha university needed court per- 
’miaaion to search the work station and per­
sonal com puter disks. A hearing is 
scheduled Monday before District Judge 
Charles Pengdiy.

: “There is a serious question
: regarding the legality of going
j into scmeane'a private belong- 
; ingr at work," said Tuttle's la- 
| wy«r, Bill Satterberg. "The issue 

coming up Monday is abcut the 
j • right to search somebody's per-
• ’ sor.ai belongings. What are  ̂ the
j rights of the employee st work?” -
| Tha university amsidars the 
: computer, ar.d anything attached
j to it, to be university property. I t
• claims a super.dacr icentinea an 
j illegal use and turned it ever to 
? police.
; Tuttle, who faces up to a year 

in jail, pleaded innccer.t July 15 
I to four counts of possessing child

pornography. He was fired four 
■days later.

"Obviously these two things 
are very inier-rvlatec," w id  
Patty Kastelic, UAJ’s human re- 

i sources director.
Tuttle, a 47-year-ota UAF gra- 

! duate, had worked at tha u rire r-
1 sity for 25 years. Kis union has
! appealed the firing. 3ut Kastelic
i said the univrrrity stands firm.

I J
O f f i c e  o f  t h e  G o v e r n o r

d eb a te
"It was certainly inappro­

priate use c: university equip­
m ent on University tim e," 
Kastelic said. “To my knowledge, 
there has never been a case like 
this."

A  l e g a l  s e a r c h ?
T uttle 's  world started to 

crumble in eariy June when phy- 
deal plant network manager 
Dean Tabor installed a software 
program culled OM-Technology's 
On-Guard Internet Siia Manager. 
It eilcwed T aasr to monitor his 
employees' Internet trips.

Court files show Tabor’s re­
view indicated scmeor.e had ac­
cessed questionable sites over 
Tunis's term inal Tabor said the 
sites' content involved “underage 
■oomagraohy ar.d male homosex- imls."

Tabor checked Tuttla'3 com­
puter tea following cay 2nd 
fcur.d someone had intentionally 
erased the scroll, which retains 
the addresses of sites visited on 
tha "World V/ide tvab.

On June 4, Tabor again looked 
ai Tuttle's computer. This time 
ha copied hies horn the com­
puter’s hard drive. The images 
reportedly shewed juvenile fe­
males engaged in sexual activity.

Tuttla's computer was seized 
along with 10 disco from a ca­
binet in his cmca. Images had 
el so been •downloaded onto the 
computer dlsa.

Tabor gave the information to 
the UAF Pciicc Department and 
then testified ' whan police ob­
tained a search wextbuC to enter 
T uttle 's home. Police went
looking for computer printouts 
but came a w a y  with pictures of a  
young female with balloons 
under her shirt and an inventory 
of IQ pcmograc hie videotapes.

Tabor also identified Tuttle as 
the computer's primary user. 
Setterberg, however, said the 
computer was soared by several 
pecplo and that Tuttle’s com­
puter password was taped to the 
terminal.
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For the attorney-, the lame 
reeks.of G-acrga Orwell ar.d Big 
3rother. Ir. addition to chal­
lenging tha computar and disc 
searches, Satterberg also ques- 
tiona j whether Tabor had the 
leg a l; authority to download 
them.'

"The;-- want to his ofBce, went 
into his locker, took the discs 
that He'personally bought at Fred 
Meyer ar.d dawrtlceded them,” he 
said, “and cn the basis of that 
went to obtain their search war­
rant. “

That, he said, is wrong. .Autho­
rities; should have first had a 
search warrant to pry unto the 
computer ar.d cisca, which he 
corneasred to a purse or handbag: 
Shcuid an employer be able to 
search those without a warrant?

"The issue isn 't what you had, 
it's how you ilr.d it," he said.

UAF Police Chief T e r r /  
Vrabec defended the search. He 
said his ctncers consulted the 
state district attorney's office in 
Fairbanks a-.c followed standard 
search warrant procedures.

"At this point, i would cay 
that we fded everything, to the 
beat cf our knowledge, with the

correct procedures," Vrabec said. 
"Wa did the best that we c t  ’1 
within the guidelines."
New rules inthe computer age

Those guidelines are based on 
traditional legal standards, which 
arc now being applied to an 
evolving fi-ld of computer tech­
nology. The Computer Crime Di­
vision of the U.S. Department of 
Justice has created its own set of 
guidelines for local agencies to 
follow. ^

Dave Barisar, a lawyer at the 
electronic Privacy Information 
Center, recently reviewed them. 
Several of his points may relate 
to Tuttle’s case:

■ Public employees are pro­
tected against unreasonable com­
puter searches under the Fourth 
Amendment except for "ncm-in- 
vestigatory, wcrk-rdnted intru­
sions" or "suspected work- 
related employee misfeasance."

O f f i c e  o f  Che G o v e r n o r

M Incrvldua] employees may 
have a right to privacy that 
cannot be waived fc7  a co-worker 
or supervisor in tha same office.

*  Search warrants should be 
obtained before computers are 
searched. Without one, a prose­
cutor should argue that tha user 
could not have expected privacy.

Assistant District Attorney 
Leslie Dickson claimed, ia her 
responae to Sattarberg's motion, 
to suppress rdder.ee, that Tuttle 
had no expectation of privacy. 
Dickson said this was evident be­
cause he downloaded information 
onto his own computer discs.

Under university policy, these 
dries—or anything else attached 
to an employee's ‘work com­
puter—become university pro­
perty.

"If the university had the au­
thority to access the discs, it cer­
tainly had the authority to 
decipher the contents," Dickson 
vrrote briber court filing. One of 
these discs contained both work 
information sr.d a piece of evi­
dence used to charge Tuttle.

Should Tuttle have expected 
privacy within tha university sy­
stem?

Part of the answer may hinge 
cn his relationship with his em­
ployer. Many employers new 
spell out just what an employee 
can anticipate. No one should ex­
pect privacy on their work com­
puter unless it has been cleerly 
established beforehand, ac- 
cordingto one !sw professor.

" It’s en employer's system so 
long aa he has ro t crested any ex­
pectations," said George Trubow, 
a professor of t-chr.olory and pri­
vacy law at John Marshall Law 
School in Chicago. "Complaints 
about It are frequent as em- ' .
ployees are discovering ibmi em- ’"*3 
ploysm are monitoring their e- njqr 
mail." ' r

A private u u v sn ir/ would not *• 
face search problems in a situa­
tion similar to UAF and Tuttle, 
Trubow said. A private employer 
Is free to peruse its computer sy­
stem and turn questionable items 
ever to polios.

UAF, however, fails ir.to the 
"state agency” category and 
faces limitations Lmiiiled under 
the Constitution. The Fourth 
Amendment provides an indivi­
dual with the right to be free 
morn unreasonable searches. It 
also guarantees tha right to be

"secure in their parsons, houses, 
papers ar.d effects” from govern­
ment intrusion.
W h e r e  n o w ?

The Tuttle case has prompted 
university officials to , taka a 
closer look 2t access cn a system 
c: considerable srie—7,500 indi­
viduals access the Internet on 5,- 
000 network connections.

"We’ve just cpene-i up In­
te rn e t atcass to s tu d e n ts ’ 
rooms," said Steve Smith. UAJ’s 
com puter network .'d irector. 
"We've get another S3 modem 
lines coming ir. jo people can d:al 
:r. from home."

That pcjes another set of com­
puter search issues. Does the uni­
versity have the right to search a 
home computer connected to the 
system? Or the home itaeif for 
computer discs?

The university's ability to mo­
nitor web site mafic is limited by 
the search software, which 
cannot search an entire network, 
and by a staff too few in number 
to track the high volume cf data.

Smith acid the university also 
has another reason for not 
wanting to monitor Web traffic:
It does not want to be the con­
tent police.

"We treat this along the same 
!:r.e3 as the library does with pa­
tron records in that those are 
confidential," hs said. "We don’t 
keep a record of what's been 
checked out unless it’s necessary 
to check the system."

Smith said be didn't think he 
would readily turn over such re­
cords to police. "We'd probably 
draw the line on that and say 
that we h3vs to havs legal justifi­
cation."

Fai rbanks ,  Alaska
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t e l ls  h o w  e v id e n c e  
g a th e r e d  in  c h ild  
p o r n o g r a p h y  c a s e
Sy AL SLAVl.N 
S^ff W riter

A computer network manager said Monday that 
.two university police officers' men: to red smother 
employee's internet travels mem a separate ter­
minal in  crcar to catch him viewing child porno­
graphy.

"They were basically waiting in my office at the 
monitor for a red flag to come un," said Dean 
Tabor, network manager for tine University ci 
A la a ta  F  a • -h p - ‘

Tuitle was charged with four counts of pos^ee- 
sing child pornography. 3 u t his attorney, Bill Sat- 
terberg, has challenged whether the oG cen hau the 
right to search Tuttle's crmputer and disks without 
a warrant.

Tabor testified for an hour Monday during a 
hearing to decide whether the evidence should be 
suppressed. He said it was h h  job to monitor the ca­
pacity and activity oa the physical plant's computer 
system.

Ho used a software program that not cniy 
gauged Internet traffic but also identified question­
able sites with a red flag icon. Tabor said he noticed 
questionable sites and traced them back to a com­
puter in Tuttle's office. S«« HEARING, P«;< 5-2

■auks. Fairbanks physical plant. 
Whan the "red flag” didn’t IV a o:-

ficors decided to same William Tuttle’s computer 
and some disks sap: in a filing cabinet.

H E A R I N G :  E v i d e n c e  i n  c h i l d  p o r n  c a s e
Corrdrucd fc~cn Pe-ja B -1 
“ I -dewed a couple of site3 as they 
cams by and said this !3 ocviousiy 
not work related," Tabor said.

Tabor said one of the sites 
contained pornographic images of 
underage males and females. He 
contacted his superrisor, Joan 
Stegno, and they met with Uni­
versity of Alaska Fairbanks Fo­
lic: Chief Te:ry Vrabec, who was 
then a sergeant.

Tabor said Vrabec instructed 
bum to monitor Tuttle’s com­
puter activity, hie downloaded . 
mcru images the next day and 
gave them to Vrabec. Tabor said 
Vrabec wanted to catch Tuttle in 
the act. Tabor had the ability to 
monitor images seconds after 
the;/ appeared on Tuttle's screen.

Vrabec grew tired of waiting 
and seired the equioment from 
Tuttle’s office, he 3aid. They later 
obtained a search warrant to 
seise computer printouts from T>,uii!2*3 hĉ .0.

Tee disks, Taber said, had 
been attached to a university 
computer and fere considered uni­
versity property’ under the phy­
sical plant's computer use policy.

Taber crafted that policy two 
years ago and initially suggested 
that ■amnioy-res1 e-mail should be 
considered private. He said plant 
manager John Fhiiiips vetoed 
that concept and decided that all 
communications w ire depart­
mental property.

Privacy in the workplace has 
become a central issue in Tuttle’3 
case.

T-.s prosecution has argued in 
' legal briefs that Tuttle knew 
others coulc monitor the system 
and could r.ct have expected pri­
vacy.

Satterberg claim: unr.-ersfty 
officials needed a warrant to con­
duct the initial Web search. Ha 
does r.ct believe that university 
officials cr police had the right to 
seise the disks from Tuttle's per­
sonal work space or files from the 
computer.

Satzeroerg also challenged 
whether police hed the right to 
downlead the disks, which con­
tained addits'cmeJ pornographic 
images. The-hearing i3 scheduled 
to resume Wednesday moming 
before Fairbanks District Judge 
Charles Pengiily.

O f f i c e  o f  t h e  G o v e r n o r Fai rbanks ,  Alaska
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pengiily called it a "perfectly 

appropriate" use of the tracking 
system device. Tabor testified 
that he was reviewing the ays- 
tam‘3 capacity when he noriced 
tha: someone at Tuttle' work sta­
tion was visiting questionable 
sites.

Taber informed his boss, John 
Phillips, the physical plant man­
ager. At one point, Tabor simul­
taneously ’ monitored Tuttle 's 
Internet -visits from, another com­
puter. University Police Chief 
Terry Vrabec waited alongside 
Taber in the hopes that Tuttle 
would tap into a questionable 
site.

Whan that did not occur, 
Vrabec searched Tuttle's work 
area with the consent of Tabor 
anc Pniilips. Vrabec said he con­
sidered the disks, which were 
iat • found to contain porno­
graphic images of children, to bs 
university property. Pengiily said 
Tcbor's suspicions were rea­
sonable and justified him taking 
a closer look a: computer traffic 
emanating from Tuttle's work 
station.

He elso 3a:d Tabor ar.d 
Phillips had “ the authority to 
grant access for a search, a war­
rantless search."

Satterberg questioned the 
jucre's ruling and noted that 
Phillips never testified at the evi­
dence 8uppre8sion hearings in 
October.

He said Tabor’s monitoring vi­
olated federal eavesdropping law s 
that prohibit the unauthorised 
interception of a communication 
and argued that it was she equiv­
alent of a conversation conducted 
over a telephone line.

?er.g i!!y  d isag reed  a n d  q u e s ­
tio n e d  w h e th e r  accessin g  in fo rm ­
a tio n  cn  th e  In te rn e t  w as m o re  in 
line w ith  o p e n in g  nr. e n c y c lo ­
pedia.

C o u r t

f i c e  o f  che G o v e r n o r Fa i rbanks ,  Alaska
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^  IN THE LEGISLATURE OF THE STATE OF ALASKA
y

A BILL 

FOR AN ACT ENTITLED

1 "A n Act relating to an employee's expectation o f privacy in employer premises."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3

4

5

6 
7

S ;;i
o

i o ;

n[
ii

* Section 1. AS 23.10 is amended by adding a new section to article 7 to read:
Sec. 23.10.450. No employee expectation of privacy in employment site. 

In the absence of a specific^agreement to the contrary, an employee has no expectation 

of Drivacv with resDect to/drcmiscs andieauioment supplied by ;he employer, and an

employer to the employee. In the absence of an agreement permitting the employee

to limit the employer’s access to premises and equipment, an employee shall permit

the employer to have access to the employer's premises and equipment, including^ **v>.
information stored on a computer or computer network ^upplied j jy ihe employer.
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T h e  U n i f o r m  P r u d e n t  I n v e s t o r  A c t  a n d  
t h e  F u t u r e  o f  T r u s t  I n v e s t i n g

John H. Langbcin* „

In re ce n t  years, A m erica n  law  has u n d e rg o n e  a  fu n d am en ta l revision  
o f  the rules that g o v e rn  h ow  trustees in vest In  1987 the A m erica n  Law  
Institute (A L I) b e g a n  w ork in g  o n  a partial rev ision  o f  the R estatem ent o f  
Trusts d evoted  exclusively to m od ify in g  trust-investm ent law. T h e  A L I 
a p p ro v e d  the n ew  R estatem ent a t its annual m e e t in g  in  1990 a n d  released  
th e  final text in  1992 .1 W o rk in g  fro m  a prelim in ary  text o f  the n ew  
R estatem ent, Illinois en acted  leg isla tion  in  1991 em b od y in g  the key 
R estatem ent p r in cip les .5

In 1991 the U n ifo rm  Law  C om m ission* b e g a n  a  three-year drafting  
p r o je c t  to cod ify  the revised R estatem ent p rin cip les  as a u n ifo rm  law, 
w h ich  b eca m e the U n ifo rm  P ru d en t Investor A ct  T h e  U n ifo rm  Law  
C om m ission  p rom u lg a ted  the fin a l text o f  the A c t  in  1994.* T h e  A m erica n  
B ar A ssocia tion  a p p rov ed  the A c t  at its February 1995 m idyear meeting.® 
A lrea d y  in  1995 seven  states en a cted  the U n ifo rm  P ruden t Investor A c e

•  C hancellor K ent P rofessor o f  Law a n d  Legal History, Yale University. T h is a rtic le  
exp an d s up o n  th e  T am isiea  L ectu re  p re se n te d  a t  the  U niversity o f  Iowa, N ovem ber 2, 1995. 
S o m e  them es o f th is a rtic le  w ere  sk e tched  earlie r in  p resen ta tions to th e  1995 a n n u a l m eeting  
o f  th e  A m erican College o f T ru s t a n d  E sta te  Counsel, Scottsdale, Arizona, M arch 9-10, 1995. 
A lth o u g h  I  served as th e  re p o rte r  fo r  th e  U n ifo rm  P ru d e n t Investor Act, I  m u st em phasize 
th a t  th e  views advanced in  th is article  a re  m in e  a n d  d o  n o t necessarily  rep re sen t th e  views o f  
th e  U n ifo rm  Law Com m ission. Suggestions fro m  Edward C. H a lb arh , Jr ., an d  R o g er Ibbo tson . 
a r e  gratefully  acknow ledged.

1. R esta tem en t (T h ird ) o f  Trusts; P ru d e n t  Investor R ule (1992). Professor E dw ard C. 
H a lb ach . Jr ., o f  th e  U niversity o f C alifo rn ia  a t  Berkeley served as th e  re p o rte r  a n d  p rincipal 
d ra fte r . K e  has discussed th e 'p ro je c t in  E dw ard  C. H albach, J r . ,  T ru s t Investm ent Law in  th e  
T h ird  R estatem ent, 77 Iow a L. Rev. 1151 (1992), substantially repub lished  as E dw ard C  
H albach . J r . ,  T ru s t In v estm en t Law in  th e  T h ird  R estatem ent, 27 R eal Prop., P ro h . ic T r. J .  
4 0 7  (1992); a n d  Edw ard C  H albach, J r . ,  R ed efin ing  th e  "P ru d en t Investor R ule" fo r  T rustees, 
129 T r. t  E s t 4 (D ec. 3990).

2. 760 ILCS § § 5 /5  (p ru d e n t investing ), 5 /5 .1  (d e legation ) (1992). T h e  p rincipal 
d ra fte r  has described  th e  Illinois act in  L ym an W . W elch, H ow  th e  P ru d e n t Investor R ule M ay 
A ffec t T rustees, 130 T r. fc Est. 15 (Dec. 1991), substantially rep u b lish ed  as Lym an W . W elch, 
A c tion  Is N eed ed  in  R esponse to C hanges in  F idudar vestm ent Duty, 18 ACTEC N otes 81 
(1992).

3. T h e  C om m ission 's p ro f r r  n a m e  is N ational C onference  o f Com m issioners on  
U n ifo rm  S a te  Laws (NCCU SL).

4 . U n i t  P ru d e n t Investo r A ct (1994), 7B U .LA . 16 (Supp. 1995) [h e re in afte r UPIA].
5 . U niform  acts a re  rou tine ly  su b m in ed  to  th e  A m erican  B a r Association (ABA) fo r  

approval. T h e  re lev an t ABA sections custom arily  a p p o in t advisors to th e  U n ifo rm  Law 
C om m ission 's d rafting  com m ittees. T h e  ABA advisor fo r  th e  U n ifo rm  P ru d e n t Investo r A ct 
was Jo sep h  K artigancr.



California,' Colorado,’  New Mexico,' Oklalioma,' Oregon," Utah," 
and Washington." lire  Uniform Act li expected to lie widely enacted In 
the years to come. In advance o f the Uniform Act, several slates enacted 
legislation patterned on the 1902 Restatement or on iiie Illinois act, 
Including Kansas," Florida," Maryland," New York," South Dakota," 
and Virginia." We thus have a substantial core o f slates, Including some 
o f the most populous, that have already enacted the Uniform Act or 
something like It. I should also emphasize that the Restatement and the 
Uniform Act did not Invent die reforms dial dtey embody, and that several 
states, for example, Iowa" and Ceorgla," revised their statutes In 
advance or the two nadonal law reform projects to Incorporate some o f the 
principles that now appear In the Restatement and In the Uniform Act.

The Uniform Pnident Investor Act Implements a tightly Interconnect­
ed set or reforms. These adjustments to die legal regime were driven hy 
profound changes that have occurred across the past generation In our 
understanding o f die investment function. Tills new learning ahout the 
Investment process is called the theory or efficient markets, or more 
hroadly, Modern Portfolio Theory (MPT)." Four Nohcl prizes In 
economics have dins far lieen awarderl for the academic work dial 
Identified and verified the theory o f efficient markets," and more will 
come. As I cover the main features o f the Uniform Prudent Investor Act, I 
have the occasion to point out places In which the Influence o f MPT Is 
much In evidence. I have tried, however, to avoid the forhirldingjargnn o f 
the efficient market literature. Lawyers and courts can understand the 
essential findings o f MPT without mastering hctas, capital asset pricing 
models, correladon coefficients, and the like.

0 2  f l l  IO W A  L A W  M iV lE W  (100(11

6. Cit. Prob. Coitc JJ 16045 54 (Deerlng IMS).7. Colo. Key. Sul 5} I5 I.I-I0I to IIS (Supp. 1095) (cITccitvc July I, IMS).
B. N.M. Sol. Ann. JJ 45-7-601 lo SI7 (Mlclile IMS) (effectiveJuly I. 1095).0. Okli. Sul. III. 60 175.60-.7Z (Supp. 1995) (effective Nov. I, 1005).

10. IM5 Or. Lwi 157 (effective Sepi 9, 1995).11. Uuli Code Ann. |  75-7-301 (1095) (effective July I, 1095).IS. IM5 Wssli. l-iwi 307 (effectiveJuly I, IMS).IS. Kan. Ski. Ann. |  17-3001 (Supp. 1091).H. lit. Sial. elu. 618.11 (prudent Inverting) li 5IB.lt (1095) (dclcgillon),15. Md. Code Ann., Kit. Ic Truiu (J 16106. 15-114 (IM4 fcSttpp. 1903).16. N.Y. Kit. Poeveei It Tfuiu law |  11-7.3 (McKinney Supp. 1094) (Pnnlcnl Inveelor Act). The New Volk legbhilon It bued In pin upon in euly drift of the Uuffonn Act
17. S O. Codified Liwe Ann. I! 855-6 to 14 (Supp. IMS),18. Va. Code Ann. } 20-45.1 (Mldile I99J) (ptudcnl Inverting).19. Ion Code Ann. ) 035.123 (Weil IMS) (itncndcd 1901).JO. Ci. Code Ann. |  6532(c) (1905) (intenJed IMS),Zl. A luccfnct md elegant Introductory text on modem portfolio llteoiy li R.A. Drealcy, 

An Introduction to Rlelt md Return from Common Slodu (ZJ cd, ICB1). A convcntenl erpoildon for ’itvycri ll Joiiuliin R- Micey. An Introduction to Modem Financial Theory (1991) (Amulcan College of T/Ult Sc KiUli Counirl Foundation).t l. Franco Modigliani of MIT (1085). Harry Matkowltl of CUNY (1090), Mcfioii Miller of Chicago (1090), and William Sliaepe of Stailfuid (1090).
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This Article is meant to serve as a guide lo the Uniform Pnident 
Investor Act, I point to (he main reforms and explain what motivated 
them. I also attempt a look Into the future, offering some predictions 
ahout how (riist-lnveslsneiit practice Is likely lo change as the principles 
embodied In the Restatement and the Uniform Act take effect. Among the 
changes foreseen are greater use o f equities; o f pooled Investment vehicles, 
such as mutual funds; and o f relatively unconventional Investments, sncli as 
foreign iccnriiJes and derivatives. I also speak o f die tendency to break tip 
trusteeship and allocate Its funcdons among specialized service providers. I 
suggest drat, even though the Uniform Pnident Investor Act Is default law 
that the settlor o f die tnist can alter or oust, die Act Is likely to limit die 
settlor's [lower lo Impose manifestly uneconomic Investment rcslricdons. I 
also explain why die new tnisl-inveslment law Is likely to have unsetdlng 
effects upon die seemingly quite distinct iiiliject o f princlpal-and-lncome 
law, that Is, upon die nilcs drat govern the allocations dial trustees are 
commonly obliged to make between current and future beneficiaries o f die 
bust.

I. Older Standards op Prudent Investing
fiefore canvassing die Uniform Act. I want lo cast a brier backward 

glance at the imst-lnvesunent law that descended into die 1980s—the law 
that die ALI nnd the Uniform Law Commission determined to reform. 
Hear in mind that the rules o f (rust Investment law that we are discussing 
are default rules, rules that the settlor can alter by apt language In die 
bust instrument.

English law got o ff lo a bad start on trust Investing. In 1710 
Parliament authorized trustees to invest in shares o f die South Sea 
Company. A number o f diem did, and when die South Sea '011111116* hunt 
the next year, share prices declined hy 90 percent. The Chancellor* took 
fright and developed a restricted list o f presuinpdvely proper trust 
Investments, Initially government bonds, later well-secured first mortgages. 
Lord St. Leonard's Act in 1850 added East India stock, and across die 
decades, some dribbles o f legislation approved various odier Issues. Only In 
1001 was the English statute amended to allow tmstees to Invest in equities 
more generally, and even then the Investment was subject (o a celling o f 
half the trust fund." Tlrat legislation remains In force, aldtough an 
official revision commission has begun to deliberate on reforming 1l

Some American jurisdlcdons had a similar history In the nlneteendi 
and early twendeth centuries, developing so-called legal lists" o f court-

ZS. A uicTut account of On liliiory or Uuit Inveilment liw In England appear? tn A.11. Oorterlioff, Truileei' Power? of Invcjlmcnl: A Sludy Prepared n die Direction orUic Onurlo law Review Coiuriibilon 6-23, 35-44, 49 39 (1070).74. 1li« New York cu« of King v. Tilltoi, 40 N.Y. 76 (1669), cunt lo exemplify leg? Mill Jiiiliprudence. Tin eourl reiirlcicl Iruiiici lo Invcetmcnu til |ovcrnmenl bondi at will lecured morigagei snd forUde corporate luuei, Tin court rationed clias ilnci a Irurtis
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approved or legislatively-approved Investment*, which were Initially 
restricted to government lionds nnd first mortgages, lin t\ grudgingly 
expanded In some states to Include selected corporate Issues.

The path o f the future In American law led away from legal lists, 
however, and was forged In Massachusetts. In 1030, In the celebrated case 
o f Howard College v. Amory," the Supreme Judicial Court adopted what 
came lo lie known as the prudent man rule.

Trustees, said the Massachusetts court, should “oliscrvc how men o f 
prudence . . .  manage their own afTalrs, not in regard to speculation, hut 
in regard to the permanent disposition o f their funds, consideiing the 
prohahle Income, as well as the probable safety o f the capital lo be 
invested."*' The Massachusetts rule represented a great advance" hy 
abandoning die attempt lo specify approved types o f Investment. I'rudence 
Is another word for reasonableness, and the prudent man nde echoed the 
contemporaneously developed reasonable man rule In the law of 
negligence.’r .ie standard o f prudent Investing was the standard o f Industry 
practice—what other trustees similarly situated were doing. Investment 
practice under the prudent man nde led rapidly lo Judicial approval o f the 
use o f corporate securities, both equities and bonds, In Intsl accounts. Ily 
the 1040* many American states had adopted by statute a version o f the 
Massachusetts nde that the American Hankers Association promoted on 
behalf o f corporate fiduciaries." The Uniform I’rudcni Investor Act is 
designed lo replace that act.

The prudent man rule as applied by the courts cairn: lo lie cncnistcd 
with a strong emphasis on avoiding so-called "speculation," whatever (hat 
meant." (Recall the language from Harvard College v. Amoiy, cautioning 
the trustee to Invest "not In regard to specul; Uon" and to treat "the 
probable safety o f the capital" as central.)" As late as the 105!) 
Restatement we find the assertion that "the purchase o f shares o f slock on 
margin or purchase o f bonds selling at a great discount because o f 
uncertainty whether they will lie paid on maturity" is speculative and

cannot uie llic irtui Aunt to operate a builneu, neither cm the i/intee Invcil In corporate lecuililei "In which (the uinl fund) li iteeeerarlly eipoied to the Inurtl of Ion or giln, •ccordlng lo the iucccji or future of the enlerprlre." Id. it B5-86,25. 20 Mm.(9 Pick.) <10 (1850).
26. Id. et SOI.27. On the Iditory of Irint Inveilment liw In (tic United Stales, tec Lawrence M. 

Frltdimn, The Dyn“ "e Tiust. 7SYile LJ. M7, 551-7* (tOOt). SWfiner.il/, George C. Ilogert I- George T. Uogerl, The Uw orTtuiu and Trurtcei JJ 6IS-M (rev. ed. I0BS).2fl. See Miyo A. Shuttle*, The Development of the Pnident Man Mule for Fldudiry Inveilment In the United Suiee In the Twentieth Century, 12 Ohio Si. I.J. <01, 501-05 (1051). 
For die lest of the biukeri' model set, the eo-callcd Model Prudent Men liiveiliuenl Act, eec 
Id. «l 608 09.

29. ItcMi Lougiirelh, Modern Inveilment Miuigemenl slid the Prudent Mm Kule 5 6 
(1066).SO. Quoted lupra lest »ccompaii)tng note 20.
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Imprudent" In some Jurisdictions Investing in junior mortgages, no 
matter how well secured, was per se Imprudent. The view crystallized 
that an Investment In a "new anti untried enterprise*" was Inherently 
speculative and Imprudent Ludicrous Judicial applications o f the notion o f 
speculation continued In loinejurlsdlctlons Into recent times."

Trustees In the fitsi half o f the twentieth century, preoccupied with 
avoiding speculation and preserving capital, were Inclined lo emphasize 
long-term government and coqiorale bonds as the characteristic trust 
Investment. Experience wills Inflation aftcrWorld War II taught that bonds 
placed significant InflaUon risk on the bondholder. Invesunents In debt 
could therefore experience declines In real value as severe as In equities. 
We now know that, In Inflation-adjusted terms, the long-term real rate or 
return on equities has greatly exceeded bonds. The Slnqiiefleld/lbhoison 
studies estimate the Inflation-adjusted rate o f return on stacks since the 
1920s at about 9 percent per year, as compared to about 3 percent for 
bonds." Fiduciaries have adapted to this knowledge, and through the 
second half o f the century, have tended lo Increase the proportion o f 
equity In trust accounts, at least In those trust accounts that a n  bear Use 
greater volatility o f equities.

II. The Uniform prudent Investor Acr
I turn now to the Uniform Prudent Investor Act, with a view to 

Identifying and explaining its main reforms. As the title or the Act makes 
clear, the legislation retains the prudence standard." As did the 1992 
Restatement, the Act takes the opportunity to unisex the prudent man, 
who has now become the pnident Investor. The Act directs the trustee lo 
Invest “as a prudent Investor would . . . . " "

, in giving content to the prudence label, the Act makes three great
changes in the law. All three were presaged In die 1992 Restatement. First, 
the Act articulates a gready augmented duty to diversify trust Invest­
ments.”  Next, In place o f the old preoccupation wills avoiding 
speculation, the Act suhsdtules a requirement o f sensitivity to the risk

SI. Reilucmcnt (Second) of Truiu f 227 cml. f (1059).S*. S Auuln W. Scon k VVUIIun P. Kralclier, The Lew of Truiu J 2*7.6, »t «M0 (till ed. 
1088).

SS. Rciraieincnl (Second) of Tnnu } 227 cml, f  (1050).
St. For (Simple, In Hut Atihimi Dink of Montgomery v. Mirdn, <25 So. 2d <15, <27 (All. 1082), cert. Jmw.( <61 U.S. C5B (1085), Uie Supreme Court of Alibuno ■urchtrged * 

bink Innlce for 17 dlrappolnllng ilocki licit* In the birik*i common Iran fund. Tin court reuoncd lint llte 17 were ipeculitlve beoutc the bink purdtucd litem In pin with * vtew lo oblilnlng opllil ipprcclillon when told, ind linn llic Inuci hid not been lulubte long-term trim hivcinnenu.
55. Roger G. Ibbouon k Ilex A SlnrpicllelJ, Slockt, Dumb, mile, uut Intlilloni lllilnitral Return! (1026-1078) 20-50 (2d cd. 1070).56. UMA j j  I, *(•).57. Id. J *(i).
58. IJ. a 3.
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tolerance o f the particular trust, directing die trustee to Invest Tor 'risk and 
return objectives reasonably culled to die trust."" Finally, (lie Act reverses 
die much crldclzed nondclegatlon rule o f former law •'•ill actually 
encourages trustees to delegate investment responsibilities to profession* 
als."

j, A. Diversification
A duly to diversify uust Investments lias been recognized In American 

mist law for' about a century." In recent decades the Importance of 
diversification has been Increasingly emphasized among Investment 
professionals,’ and accordingly, the trustee** duly to diversify has become 
more acute—for example, In ERISA, the 1974 federal pension legislation, a 
fiduciary must diversify the Invesunents o f participants and beneficiaries to 
minimize risk o f loss unless doing co Is clearly Imprudent." The 1992 
revision o f the Restatement o f Trusts Integrated the duty lo diversify Into 
the vety definition o f pnident InvesUng,"

The Uniform I'rudcnt Investor Act demands that the "trustee thull 
diversify the Investments o f the tnist unless the tnistee reasonably 
determines that, because o f special circumstances, the purposes o f the mist 
are better served without diversifying."" l l i c  official Comment to the Act 
identifies two situadons in which resisting diversification might be 
appropriate: first, when the lax cost o f selling low hasis securities would 
outweigh the gain from diversification; and second, when the settlor 
mandates that the trust retain a family business. When, however, the trust 
Investor starts with cash in hand, failing to diversify Is Incxcuscablc.

The emphasis on diversification also unties lies another prominent 
feature o f the Uniform Act, the portfolio standard o f care in section 2(b), 
which reads: “A trustee's Investment anti management decisions respecting 
Individual assets must be evaluated not Its isolation but In llic context of

I. .

SO. Id. |  2(b).40. til. SO.41. Eg, Dlellnion. Appellant, 152 Man. 184, 25 N.K. 00 (1800): Hulatcincnl (Third) nI Truiu S *17 (1992). Many sum hive no explldl authority on point tn In rvSacgere Kiutei, J40 Pa. 73, 16 A-2d 10 (1940), the Henruylranls Supreme Court i|U<iiloned the duly lo diversity. In view of the growing cntphuli on the duly lo dlvenl/y dlicuucd III the leal above,I think II unlikely llial would remain good law In Finnipvaiita. Older New Voik cam rciliunl lo, or lieilunl abuul, die duly lo dlverdfy ere collected In S Scon k Fulcher, iiipra note 32, 5 228, it 6054)6 n.10. A recent New York cut hnpoiei liability tor a iruit’i enceii concentration of 71% of lu ureu In a single blue chip slock (Kniniin Kodak) which experienced a long decline In value. Estate of Jones, N.Y.L.J., Jill. 6, 1095, at SI (Sur. Ct. Monroe Cry. 1995) (I owe lids reference lo Richard Covey.) Tlie New York prudent Investor ad, supra note 16, inindiles dlvcrilflcidon end lliui resolves die mailer for New York 
pruipecilvely.42. KKISA mandates 'diversifying the Investment! of the pint so is lo minimise die risk of large losses, unlesi under die circumstances ll Is dearly prudent not lo do so.' Employee Kcilremeul Income Security Act |  404(a)(1)(C), 20 U.S.C. J 1104(a)(1)(C) (IU88).43. Keiliiriucnl (Third) of Trims: Friident Investor Rule J 227(h) (1992).

44. UI'IA |  S (emphasis added).
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(he trust portfolio as a w h o le . . . ." "  The official Comment says: "An 
Investment ihat might be imprudent Handing alone can become prudent If 
undertaken In sensible relation lo other trust assets, or to other noutrusl 
assets,""

This insistence on tlivctsifylng Investments responds to one or the 
central findings o f Modern Portfolio Theory, (hat there are huge and 
essentially costless gains to diversifying the portfolio thoroughly. To 
understand why, hegin . 'It die ohvlous truth that some securities are 
riskier than others. Invcslois demand to be paid to bear die greater rbk. 
For example, a start-up computer software company In Silicon Valley 
entails a far larger risk o f disappointing returns or total failure dian does a 
seasoned blue chip such as Mobil Oil or Ceneral Electric. If you are a 
Silicon Valley entrepreneur who wants me lo Invest in your start-up firm, 
you must ofTer me an expected return (that Is, a combination o f dividends 
and capital appreciation on (he securities) that is higher than Mobil or CE 
will pay me In order to Induce me to Invest in your riskier venture. Tills 
calculation Is called the risk/relum curve: The higher expected return on 
the Investment compensates me for bearing die greater risk o f the 
investment being disappointing.

Modern Portfolio Theory isolates three disdnct components o f the 
risk ot owning any security: market risk, Industry rbk, and firm risk. Market 
risk Is common to all securities; It reflects general economic and political 
conditions, Interest rates, and so forth. Industry risk, by contrast, is specific 
lo die firms In a particular Industry or an Industry grouping, Finally, firm 
risk refers to factors that touch the fortunes only o f the Individual firm. 
Thus, If we take die International oils for an example, we recall dial all the 
producers suffered from die 1973 Arab oil embargo (Industry rbk), but 
cinly Exxon Incurred the liabilities arbing from die great Alaskan nit spill 
o f March 19119 (firm rbk).
, The capital market investigators have actually been able lo compute 
the approximate weight o f die three elements Ihat comprise the risk o f 
securities ownership, In round numbers, market risk has been reckoned at 
30 percent; the risk o f industry and odter groupings at 50 percent; and 
firm rbk at 20 percent." These numbers underlie lire Intense preoccup.’ -

45. til. } 2(h),
46. Id, J 2 cml. (*rorirollo rundird'). Tin UPlA'r portfolio ilamtird of car* dcrlvca from comparable language In the Kciiilcmcnt (Third) of Truiu: Prudcm Invcator Rule J 227(a) (1992), which uai« llial llic prudent Invertor rule la *(o Ire applied lo invcrlmcnU not In dotation but In the conical of the Irml portfolio and at a put of an overall Invttlntcnl nralegy . , .  Tin total potdollo ilindard decisively rcjecu the contrary itrand In ilia older cue law; that Ir '[t]hc foctu of Iniptlry, , ,  la ,,, on the Individual rccuitiy u rucji, and faclon relating lo die entire portfolio aro io he weighed only along whit oilien In revtawtng die prudence of tin pardcul.tr Inveilment dcdilom.* In r« llank of New York (Spider), 525 N.K.2d 700, 703 (N.Y. 1074).
47. Ilrealey, nipra note 21, at 117. Ilrcaley'i actual ntiuibcn art 31% rnaikel rtrki 12% Intimity risk; 37% oilier grouping!; and 20% Dim rbk, Tin purige tn die above leal comulldilu Indintry and oilier grouplngi anil rounita It to 69%.
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(ion wlih diversification as (lie means or reducing (lie risk or Inventing. Ily’ 
definition, market rbk cannot lie eliminated ihrougli diversification, since 
market risk b common to all securities, nut Industry rbk and firm rbk can 
be reduced greatly through diversification. Tn continue with the example 
of the oil Industry, contrast an Investor who owned only International oil 
shares In 1073 with an Investor whose portfolio was broadly diversified 
across many industries. The oil embargo damaged the International oils 
and llie automobile and airline Industries, but It triggered a boom In 
domestic olb, in coal stocks, In syndietlc fuels, In the energy conservation 
firms, and In the oilfield equipment industry. We see, therefore, that 
industry risk Is often negatively correlated. Owning stocks in these other 
Industries would, In part, have ofiset the damage lo the Industries harmed 
by the embargo.

Likewise, wlUtln an Industry, diversification reduces risk. Since I 
cannot predict (he Alaskan oil spill, or any odter firm-specific hazard, I can 
lower my exposure to such firm-specific risks by Investing not only In 
Exxon, but also IIP, Shell, Mobil, Texaco, and the others. Indeed, it 
commonly happens that the performance o f firms In the same Industty Is 
negatively correlated—the success o f one firm comes at the expense o f Its 
competitors. Efficient market theory Instructs us Ihat It b Impossible tn 
outsmart,the market hy predicting which securities will do better or 
worse.*' Owning many securities enhances the chances o f offsetting losets 
with winners."

In the literature o f Modem Portfolio Theory, a telling expression has 
been coined to describe what Is wrong with unricrriivcrslficailon: 
wi<omf>eiuatiil riik. No one pays the Investor for owning loo few stocks. 
Itecall (hat when I spoke o f the difference between the Silicon Valley start* 
up and Mobil Oil, I said that the greater rbk Intrinsic to the start-up was 
reflected In Its expected return. The investor faced with a choice between 
mature blue chips and an imperiled new venture will prefer the blue chips 
unless the new venture oircts a superior return, a risk premium. Moving 
out on the risk/return curve in fills my, we routinely ohseive that the 
Investor who bean Use greater risk b compensated for It. My contrast, no 
one compensates the Investor for having a portfolio (hat neglects to hold 
securities In enough industries and firms to achieve effective divcnlficatlon. 
Underdlvcfsiflcation entails needless risk, risk that can be avoided by 
constructing a sufficiently large and representative portfolio.

Dlvenlficafion tends to push the Investor toward very large portfolios. 
Although much o f die benefits o f divenificatlon can be achieved with a 
carefully selected smaller portfolio," optimal diversification probably

(8. Sii InCn text iccornpxnpng nalti 9( 98.49. Drcxtc)f campmci ilm a otitaiock pmifollo will cililUi (Oft varlitillllf til a year. A maiWl'inalclitng ponfollo ckIiIMu Silft vidatilllly In a Jilt, ’Umii, optimal illvcuUlcailon cue, ,lik by almoit half. Hfcalcy, aupra noit 11, al 111-13 tiTlil. 7.1,50. Urtalcy nllinalta llial icii ilocki cxccplloiully willolccliit for illvcralllnillon can achieve 87ft tllvenlflailon: Iwtnly jucli alockl, USft; 60 aiacJi, 07X; 100 uicli, 08ft. til. at 111
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requires a portfolio containing hundreds o f issues. Relatively few Investors, 
or for our purposes, relatively few trust funds have (hat much money to 
invest. Accordingly, an Investor who seeks to eliminate die uncompensated 
risk o f underdlverslflcadon will usually need lo Invest In some form o f 
pooled Investment vehicle, such as mutual funds or bank common trust 
funds.

D. Sensitivity to (lit Risk/Return Curve in 
Place of the Pan on Speculation 

The Uniform Prudent Investor Act eliminates the old categoric 
restrictions on particular lypes o f Investments, such as the prohibition on 
Junior mortgages. Secdon 2(e) o f (he Act provides: "A trustee may Invest In 
any kind o f properly or type o f Investment consistent with the standards o f 
thb [Act].* The official Comment explains:

The universe nf Investment products changes Incessantly. 
Investments dial were at one lime thought too risky, such as 
equities, or more recently, futures, are now used in fiduciary 
portfolios. Ily contrast, the Investment that was at one lime 
thought ideal for trusts, the long-term bond, has been dbcovered 
lo import a level o f risk and volatility—in this case, Infiadoti 
risk—(hat had not been anticipated.'1
The Idea that some securities are Intrinsically too risky for trust 

Investors collides with die central findings o f Modern Portfolio Theory. 
MPT tenches that the risk intrinsic lo any marketable security is 
presumptively already discounted Into the current price o f the security. 
Hence, on an expected return hash, die rbk is compensated risk. Htus, for 
example, there Is no reason to think that the shares o f a bankrupt 
company arc mispriced. The securities markets are so efficient at 
discounting information about future profitability that today's price fhlly 

.Impounds the future prospects for any firm, even a bankrupt firm, on an 
expected value hash,

Furthermore, the risk o f a hlgh-rbk Investment can be materially 
reduced dirough diversification. TltaL is why sophlsdcated Investors who 
Invest In alart-up or otherwise fragile firms commonly employ venture 
capital funds, which spread the risk o f failure o f any single firm across a 
portfolio o f many firms. The same logic underlies so-called vulture fitnds 
that Invest In bankrupt or troubled firms. Some o f the firms will fall, but 
many will thrive. A basket o f such securities offers (he likelihood o f a high 
net return on an expected return basis.

The drafters o f the Uniform Prudent Investor Act reasoned that 'trust 
beneficiaries are better protected by. . .  etnphasb on close altendon to 
risk/return objectives. . .  than In attempts lo idendfy categories o f

ft Tbl. 7,1.81, UriA 1 1 cmk ( ’Abropllng caicgoitc rolilcUom*).
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Investment that are perse pnident or imprudent."" The heart o f die Act, 
section 2(h), slates ihat the "trustee's Investment anil management 
decisions" are required to "havfej risk and return oljjcctivci reasonably 
suited to ihejtniil.*" The Act recognises that Investment returns correlate 
strongly with risk. However, as the official Continent explains, "tolerance 
for risk varies greatly with the financial and other circumstances of the 
Investor, or In the case o f a trust, with (he purposes o f the trust and the 
relevant circumstances o f (he beneficiaries,"" Ily way o f illustration, the 
Comment observes that If the "main purpose" o f the particular trust "is to 
support an elderly widow of modest means," that trust ‘ will have a lower 
risk tolerance than a trust to accumulate for a young scion o f great 
wealth."" *'

Thus, tin; Act aspires to free (nistees from the old preoccupation with 
avoiding speculation, Should we expect to see future trust portfolios 
slurred with penny stocks, Polish zloty futures, and Czarist Russian bonds? 
The answer, Of course, Is no. For most trusts and trustees, the outer 
reaches o f the risk/return distribution will he cvcty bit as unsuitable as 
before. What has changed Is Ihat the trustee Is now able In examine the 
risk tolerance o f each particular trust and In tailor that trust's Investment 
policy accordingly,

C. Delegation
The last of the great reforms o f the Uniform Prudent Investor Act Is 

lo put the final nails In the coffin o f the much criticized former rule that 
forbade trustees to delegate investment and management functions."

I, Tin Received Nondelegaiion Rule
The rule against delegating Investment functions was a branch o f the 

general nondelegaiion nde of trust law. As formulated in lire 1959 
Itesiatement, die nondelegaiion rule places the trustee "under a duly to 
the beneficiary not lo delegate to others the doing o f acts which the 
trustee can reasonably he required personally to peiform."" The rationale 
for the nondelegaiion nde has always been murky." The core notion Is to 
protect the settlor's reliance when the personality nf the trustee Is a vital 
component o f the settlor's Intention. We can well Imagine the case In

31. M.53. lit. J 1(b).fit. lit. J 1 cml. ('RJik inJ return*).
53. lit.56. UFIA I 0. Tlic nondelegaiion rule l o t  Inveimicnl rniiim 11 Connulilti! In llic iccoml Rciiaiemcni reaili; "A mulct eauiioi propeily delegate 10 mother power Is acted InviiiinentJ.* Reiuicmenl (Sccoml) of Tniui j  171 cml li (11)57).57. Kcilaicintiil (Sccoml) of Tnnti ) 171 (1030). llic iccnml Rrilitrinciil nrrlei llila langmgc forward from llic dm Kclliltllicnl, ,<• Kciislciniiil ulTllnn ( 171 (IU35),fiB. For dliruulun of llic jnirpo,ee nf the rulr. ice Jnlin II. IJHiglieln, Kcveiehig llic Nondelrgadon Rule of TitiJthivciiiiicni t̂ w, 60 Mo. I* Her. 105, 106-10 (1971).

TRUST INVESTING 051

which the settlor's decision to establish a trust Is motivated hy confidence 
In the good Judgment o f the pardcular trustee, especially when the trust 
bestows discretion upon the trustee In matters o f distribution, Ihat Is, In 
allocating shares among beneficiaries. Accordingly, we can understand a 
rule that says that If the particular trustee accepts die trust, die trustee 
cannot dump it o ff on someone else—at least not without following die 
procedures for trustee resignation and trustee succession Ihat are 
contained in the (rust Instrument or in (he default law.

The traditional nondelegation rule was, however, overbroad, Courts 
tended to read the requirement (hat the trustee not delegate "acts which 
the trustee can reasonably be required personally lo perform'" as a 
prohibition on delegating any function dial looked to be Important The 
courts attempted to distinguish pedestrian activities, so-called ministerial 
functions, which the tnistee cnidd delegate, from discretionary functions 
Ihat were nondelegable. The draflcrs o f the second Restatement 
perpetuated this standard even while admitting that they could Identify no 
"clear-cut line dividing the acts which a trustee a n  properly delegate from 
those which he cannot properly delegate,"" 'Hie nondelegaiion rule 
effectively forced the trustee to conduct personally all major aspects o f 
administering the trust, necessarily Including investment. The second 
Restatement was crystal clear about Investing: "A trustee cannot properly 
delegate to another power to select Investments.*"

As die Investment function has grown ever more complex, there Is 
ever less reason tn believe Ihat nonspcclallsls are fit to conduct ll, 
Especially when family members or other amateurs serve as trustees, (lie 
need for outside Investment expertise Is often acute. The old 
nondeleguilou nde permitted such trustees to lake advice from outside 
specialists, but required the trustees lo go through the motions o f 
appearing to evaluate the advice and lo form an Independent Judgment 
about whether or not In follow It. Often enough, this resulted in de facto 
delegation, "When the investment advisor 'recommends* and the trustee 
routinely 'decides' to follow the advice, the tnistee In reality is delegating 
the selection o f Investments.""

Dissatisfaction with the nondelegaiion rule In Investment matters

60. Rcalalement (Second) of Truili J 171 (1059). The iccoml Rciiaiemcni carrlci tlili language forward from llic flril, ice Reilaiemenl of Tiuiii |  171 (IV33).60. Rciiaiemcni (Second) of Truiu ] 171 cml. d (1030). Inilciil of i lUndud, dm lecond Reiuicmcnl pointed lo loinc llliiilrillve fictori. Including 'llic amount of dticrcllon Involved,* die allc of llte uicu In r|ueillou, end Ilia Irmlee'i ability lo deal addi llic mailer* Id. llic cmpliuli on dliilngiitihing dcle|ilitc inliilncilal funnloni from nondctcpble dlicicdoniry funcdcna liu proved lo lie a libeling game, became 'even Ilia moil mental of taika Involve! loiiie dticrcllon ■,, .* William I. Cmj L Craig II. Rrlglil, The Dclrgidon of 
liiveilmeiil Reipunilbllliy fur tfnilowininl Fimile, 7( CiiIiiiil I. Rev. 107, lit  (1074) (eiupliult In uilglnil).61. Hcitaiciucnt (Second) of Tniui ] 171 cml. Ii (1050).62. John tl* I.aii|l>cln li Richard A. t'omer, Mirkcl Fundi anil Truil-lnvrilmcnl Ijiw, Am. n. Found, Kri.j. 1, 10 (1076).



became intense. In recent decades a variety of special-purpose statutes 
reversed die nondelegaiion nde Tor Investment and other specialized 
functions, the Uniform Trustees' Powers Act in I9G-I," the Uniform 
Management o f Institutional Funds Act In 1072,'* and liltlSA," the 
federal pension reform law, In 1074“  liarly In the history o f the mutual 
fund industry, ll was feared that a trustee could not properly Invest In 
mutual fund shares without violating the nondelegaiion rule (on the 
theory Ihat die tnistee was delegating the Investment choices lo the mutual 
fund manager).”  The mutual fund lndiisliy responded liy securing 
legislation that remains in force in most states expressly authorizing 
misters to Invest in mutual funds."

2. Abrogating the Nondelegaiion Hide
The 1002 Restatement achieves a major reform nf the nondelegaiion 

nde. Nominally, the Restatement leaves the general nondelegaiion 
principle Intact, hut effectively reduces it lo a sidirtilc o f the duly of 
prudent administration ami makes it easy lo overcome, l l i c  new rule 
reatls: ‘A trustee has a duly personally lo pcrfnnn the responsibilities o f 
the Inisleeshlp except at a prudent perron might delegute those responsibilities 
to others.*" Applying Ihat norm lo the Investment function, the new 
Restatement not only empowers the trustee lo delegate Investment and 
management powers, It provides Ihat the trustee “may sometimes have a 
duty. . .  to delegate (Investment) functions. . .  in such manner as a 
prudent investor would delegate under the circumstances.*"

The Uniform Act follows the Restatement in rrafting a delegation 
regime. Section 0(a) empowers the tnistee to ‘ delegate investment ami 
management functions that a prudent trustee nf comparable skills could 
properly delegate under the circumstances.’ ’ * As replacement safeguards, 
the Act imposes duties o f rare, skill, and camion on trustees io selecting 
agents, In formulating the terms o f the delegation, and in reviewing ‘ the
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OS. 70 U.I-A. 745 (I06S).04. 7A U.I-A. 705 (1085).05. IHISA J 402(c)(5), 10 UAft ) 1102(c)(5).00. l l i i  prodclcgailuti meaiurei til lluic ilalulel ire illicimtit In Ijiigbcln, supra note 
0B. ll 111-14.07. Sa held til Marshall v. Frailer, 150 Or. 401, BO P.2il 42 (Or. lOSB), rcjeclnl In I n  tt Rcci, 05 M.K.M 005 (Ohio 1040).08. Eg, Cat. Proti Code J 50225 (Reeling 1001); Mo. Rev. Slat. 9 502 550 (1004); NJ. Rev.Stal 9 511:14 IS (1004).00. ReililciiiciU (Tlilul) of Tliuu: i'emlrm luveilor Rule 9 HI (1092) (empltada 
•ilil ci!),70. lit. 9 171 cml. J. Tlia new Rceiaienient makes clear llial the trustee mm! ‘ enerdieprudence III llie degree or manner of delegation. Prudence lime requires llic eaerclie of rare,eklll, anil caution In llie (election of sgcnu anil In negotiating anil eiial.llililug llie term, of delegation.* Id. 9 171 cml. a.71. IJNA|U(i).
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agent's performance and compliance with die terms of die delegation."" 
The Act provides Ihat die tnistee who compiles with these standards “is not 
liable . . .  for the decisions or actions o f the agent to whom the function 
was delegated.*" Instead, an aggrieved beneficiary must look exclusively 
to the agent, who “owes a duty to the trust to exercise reasonable care to 
comply with the terms o f the delegation.*"

The official Comment explains the “ tension*" Inherent In a 
permissive delegation rule. “ If the trustee delegates effectively, die 
beneficiaries obtain the advantage nf the agent's specialized Investment 
skills or whatever other attributes Induced the trustee to delegate.*" 
However, “If the trustee delegates to a knave or an Incompetent, the 
delegation can work harm upon the beneficiaries.’ ”  The requirement 
that the trustees use care, skill, and caution In selecting agents, In 
formulating the terms, and in monitoring compliance ‘ is designed to strike 
the appropriate balance between the advantages and the hazards o f 
delegation.*"

S. Minimuing Com
In connection with delegadon, I conclude this survey or the main 

features o f the Uniform Act hy directing attention to a seemingly unrelated 
provision o f the Ad, section 7, which deals with Investment costs. It 
provides Ihat “ (l)n  Investing and managing trust assets, a trustee may only 
Incur costs that are appropriate and reasonable In relation to die assets, 
the purposes o f the trust, and the skills o f the trustee.*" There Is nodilng 
novel about the trustee's duly to minimize costs in every facet o f trust 
administration." As die official Comment remarks, “Wasting beneficiaries' 
money Is Imprudent, In devising and implementing strategies for the 
investment and management o f trust assets, trustees are obliged to 
minimize costs."”

72. Id. 10(a)(5).
75. Id. 9 0(c).74. Id. 9 0(b).75. Id. I 0 cml. ('Protecting tltr beneficiary tgalntl imrcuonaUc delegation*).
75. IJl'lA 9 0 cun.77. lit.7B. Id. The Comment continuedThe Iruilce'a eluilei of arc, eklll, ami caution In framing the tetina of the delegation altould protect the beneficiary agalnM overbroad delegation. For example, a Iruitee could not prudently agree lo an Inveilment management agreement containing an exculpation dame llial Icavea the Iruit without recourie agalnil redden iiilimanagemenL Leaving ulte'l beneficiaries remediless agaliut willful wrongdoing li liiennililenl wtili the duly lo me rare and raullon In foimuladng llie lertltl of the delegation.
70. Id. 9 7.Bl). Sii Reilaiemenl (Second) of True |  IBB (1050).HI. Ul'lA |  7 cult.
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Ttie Uniform Act foresees (lint practice miller llic Act's permissive 
delegation regime will lie a main sphere for applying llic duly lo minimize 
cosu. The official Comment observes: “The trustee must lie aletl to protect 
the beneficiary from ‘double dipping.* If, for example, the trustee's regular 
compensation schedule presupposes that the trustee will conduct the 
investment management function, it should ordinarily follow that the 
tnistee will lower Its fee when delegating the investment function to an 
outside manager.*"

i•

III. T he F u tu re  op T r u s t Jnves tin c
What will the future bring under tills new legal regime fnr trust 

Investing? •' r
A. Grenier Use of Equities

This Article lias emphasized that (he new Kcslaicmeni nnd the 
Uniform Prudent Investor Act are designed to liberate trust investors from 
the former preoccupation with ‘ avoiding speculation." lixlrcmcly 
conservative Investing will continue to lie appropriate for trust accounts 
(hat cannot hear the volatility o f riskier assets. Hut for trusts that can hear 
some exposure to the greater volatility characteristic o f ctpillies, the 
superior long-term returns will Justify the risk. As a practical matter, 
therefore, the Uniform Act's invitation to trustees to tailor investments to 
the risk tolerance o f (he pnrtictdar trust is likelv to result In greater use o f 
etptilics, apart from the most risk-averse trusts.'

Charitable trusts nnd foundations are particularly likely candidates for 
increasing their exposure to equities. The Prefatory Note to the Uniform 
Act ohsetves that although the "Aca is centrally concerned with the 
Investment responsibilities* o f private trusts, "the prudent Investor rule also 
hears on charitable* trusts." Because charitable trusts and foundations

Bt. til. j  9 cine (“Coin"). For more on llic concern wtili double dipping In delegation policy, icc Ijiigticln, supra note 68, it 10809.BS. A toiling New York corporate lldudary, bankers Tout, tin published a ilatcintnt on llic Inveilmcnl ramifications of New York's version of llic prudent Investor ad, aec aupns note 16, Dankcri Trim foresees ai “a probable result ol Prudent Investor legislation , . .  ait Increase In llic proportion of equities In trust accounts.* Hankers Trim New York Corp., Investment Implications of llic Prudent Investor Act S (1095) (on llic with author) (hereinafter Hankers Trust 5taicincnt|. The statement reasons: 'Centrally, a higher equity exposure produces higher vailahlllty of Inisl values, cud therefore, more risk. However, lltls Incremental risk can be mldgaled through diversification." Id.Uilng a vaitcly of empirical data, a recent nuance study concludes llial the traditional 
prudent man standard explains the tendency of hank ndiidaryhivcaiora lo overemphasise the equities of large mature companies, by comparison with the grcaler rlsk-lolcrancc shown by mutual (Units and other types of hmlluUonai Investors. Diane Del Cucrdo, The Distorting Effect of the Prudent Man Laws on lutllnnlonal Equity Investments, to J. Kin. Ecoit. 31(1996).Bt, IJPIA, Prefatory Note ('Implications for charitable ami petition inma’ ) (dtlng the 
1959 Rciiaiemcni for the familiar propuililon that *(l]n making liivcilrnenu of trim funds the

THtJ.ST INVESTING OR 5

have exceptionally long time horizons ill comparison with (Jte typical 
private mist, they are unh|tiely suited to ride out the down-market cycles 
that Inhere In stock-market Investing."

It. More Pooling, l.e:* individual Security Selection 
My most confident prediction is that the future will see trustees 

making ever greater use o f pooled investment vehicles, It will be ever less 
common for a trustee lo construct a portfolio of Individually selected 
securities. Increasingly, the main work o f the fiduciary Investor will be what 
has come to be called asset allocation. The trustee will form a view c f die 
needs, resources, and risk tolerances o f the beneficiaries o f the particular 
Inisl, The trustee will dicn decide what propordon o f llie portfolio to 
invest in what classes o f assets. These choices will take die form of 
allocating the trust assets among large, diversified portfolios, primarily 
mutual funds and hank common trust funds. Under (lie Uniform Act, both 
the enhanced duty lo diversify and die portfolio standard o f care point us 
in that direction. As I have previously emphasized, few trusts have die 
resources lo achieve thorough diversificadon without using pooled vehicles.

The movement away from Individual slock selection responds to (he 
two central discoveries o f Modern I’orlfollo Theory. One of these findings 
I have already discussed—the large and essentially costless returns lo he 
had from optimizing diversification. The other great lesson from MI‘T Is 
the understanding o f why individual slock selection is so perilous—'why, 
that Ls, Investors find it so hard to pick winners and lo avoid losers. For 
persons who arc not familiar wills the remarkable insights or MI'T on (Ids 
subject, a brief overview may he useful.

/. Empirical Evidence on Institutional Portfolios
Over the past generation, dozens o f researcli projects, mostly 

conducted from university finance departments, have produced astonishing 
empirical data on (lie Investment performance o f professional portfolio 
managen. The early studies were based on data from Investment 
companies, that Is, mutual funds, hut subsequent studies have replicated 
the results for oilier types o f Institutional portfolios. These studies have 
found that professionally managed institutional portfolios as a group 
actually uudeqicrformed die broad slock market averages such as die 
Standard and I’oor's 500 stock Index." The funds did not show superior

mulct of a charitable trail Is uniter a duty similar lo that of llie trustee of a private trust. Restatement of Trusts i SB9 (ID39),*),85. The ease for greater equity exposure In charitable portfolios is developed In John A Edle le Lowell S. Smith, Let Co of Your Old Investment Assumptions, Foundation Newt, Jan.* Feb. 1094. at St. Sri abs Joint A Edle is Imwel! S. Smith, Investing In U.S. Securities ts a Violation of Your Fiduciary Uitly, Foundation News, Nov.-Dee. IU9), at 24; Joins A Edle. Tito ITudenl Investor and Charitable Trusts, I S3 Trulls k Eilales, Dec. I09t, at 35,86. Sis Jlrcalcy, supra note 11, at 64-55 (lummiililng data for mutual funds from J055- 
1 (104 mil fur hank, huiiiance company, md Investment tuansgeii' portfolios from 1968-77).
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Judgment cither In picking storks nr anticipating gcncial market 
movements,’ "  Further, nn Individual fund oulpcrformcd (lie market with 
a consistency greater Ilian die latv o f avenges would predict." A fund that 
performed well one year was as likely lo pci form pooily the next year as It 
was to continue doing well.

Similar results continue to lie reported. For example, across the leu 
yean ending in 1093, the Mnrningstar mutual fund research organization 
found Ihat “diversified U.S. slock funds relumed an aveiagc 12.8%, 
compared with H.9% for the Standard k  Poor’s 500-stock Index.*" An 
important scholarly examination o f pension fund investments in common 
stocks published In 1092 concluded that “pension fund crpiity managers 
seem to subtract rather than add value relative to the performance nf the 
Standard k  Poor's 500 Index,"*' The authors o f the study computed that 
managed U.Sv pension equity portfolios underperfnrin the tinmanaged 
averages hy about 1.5 percent, which translates to a loss o f about {15 
billion a year."

I began learning about tills empirical svork nn securities prices In the 
early 1070s as a young law teacher at the University o f Chicago, which was 
then a hotbed o f efficient market research. I still remember my initial 
sense o f disbelief ahout the findings, because they were so counterintuitive. 
Mow was it possible Ihat the sophisticated anil experienced Investment 
professionals managing the great institutional portfolios could achieve 
results so disappointing? ‘Ilsese managers were the best and the brightest. 
They worked under compensation arrangements that gave them powerful 
incentives lo achieve the best possible results in the portfolios Ihat they 
managed. Yet the data showed that they couldn't even lilt the side o f the 
bam, in the sense that they had been unable to match the performance o f 
the broad market averages.

In 1973 lint ton Malklcl published his celclualrd popularization o f 
Modern Portfolio Theory, titled A Kmulom Walk Ifowii Wall .Street, a hook 
now In its fifth edition, lie  taunted the professionals with the claim “ that a 
blindfolded chimpanzee throwing darts at the [slock tables in the] WM 
Street Journal can select a portfolio Ihat performs as well as those managed 
hy the experts.*" The bonk caused some resentment, because as Malldcl

87. Jamei II. t.aile l i Mary T. Haiiilllon, The Sunk Market; Tlteailei still Evidence OS (1073) (iiiiiiliiirlilng unity done l.y Peitr Wllllatiiion, Mcuiuliig Mutual Kiuiil Pcihiriuance, Hn. An>l,iuJ., Nov.-Oec. 1071, al 7B8t).88. Sh llrealey, nipra uulc II, >1 SS.80. Jonathan ClcineiiU, Haggled hy H int Picking?, Wall StJ., May 20, 1001, at Ct.
00. Joict Urkonlrliok, Allilrcl Schlclfcr, It Itolierl W. Vhlmy, 'llie Structure and Peifuiinancc of llie Money Management luduilry, in Ilrooklugi Papm on Economic Activity: Microeconomics SS0. S78 (M. Ilally k C. Whiiton cita., 1002) (hereinafter latkonliltokl.01. lit. atS79.07. Iliuum C. Malklcl, A Handtutt Walk Down Watt Street It (Silt cd. 1990),
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later acknov ledgcil, "financial analysts In pin-striped suits tlo not like being 
compared w th hare-assed apes.*"

2. Efficient Mnikels
What exjilalns this astonishing evidence? Wliy have the professional 

Investment managers performed so poorly? Modem Portfolio Theory 
supplies a crisp answer to that question. In a nutshell, ihe Insight Is diat 
the professional portfolio managers are no I Incompetent bunglers, Indeed, 
Just the opposite. They are so good at what they tlo dial dtey effecdvely 
cancel each other nut.

To understand why, start with Ihe basics." The price o f a security 
represents Ihe present discounted value o f Its future earnings. Further, for 
every buyer there must be a seller—someone wbo has formed an opposite 
judgment about the value o f Ihat future earnings stream at Ihe security's 
current price. I f all Investors agreed Ihat a particular security was a bargain 
at Its current price, no one who owned Ihe security wotdd sell It at dial 
price. Only an Increase In price would Induce sellers lo sell. This Is why we 
can say Ihat, presumpdvcly, any security Is correctly priced at Its current 
trading level.

To outperform die market—Ihat Is, conslslendy to Identify 
undervalued or overvalued securities In advance o f other Investors—an 
investor must predict future earnings with superior speetl and accuracy, 
hut here Ihe task becomes daunting. New Information about individual 
companies is disseminated rapidly as a result o f modern communications 
systems. 'Ihe securities laws have largely choked off Inside Information as a 
source o f advantage in trading. Economic developments, (echnologlcat 
Innovadon, foreign affairs, political events, social changes—all profoundly 
affect the prices o f securities, yet these phenomena arc notoriously difficult 
to foresee.

Professional securities analysis are thus largely limited to Interpreting 
information already in the public domain and available to other analysis. 
In order to outperform die market Ihe portfolio manager has to be 
consistendy better at making such interpretations than die thousands o f 
compedng professionals who arc Interpreting the same data. The dieory of 
efficient markets posits that everything that Is known or knowablc about 
the price o f a publicly trailed security is already fully reflected in lit fince. The 
securities markets are so efficient in discounting Information and pricing 
securities that not even (lie professionals can consistendy identify 
undervalued and overvalued securities before oilier Investors get there. 
The Indifferent perfotmance record o f professional investment managers 
Is, therefore, “exactly what we should expect In an efficient matkeL""

OS. I.l. al 21.or. llic fulluwliij llircc parign|.lii iteilvt fruinJnlm II. Ijngliclil li Rlrtiant A. Pouter, Tilt Itevullillnn In Tout Invcilintiil I -aw, 02 A.I1.A. J. 887, 888 (IU76).
05. Urealey. nipt* Hole Zl, >1 5S.
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Ono response to llie lesson llial yon cannot heal (lie market Is <lint 

yon might make a conslilercil Judgment to cease attempting ll, especially If 
yon can pocket the savings from not trying. A vast proportion o f all 
fiduciary investing Is now conducted "passively/ In so-called Index or 
market funds. These funds undertake simply to replicate the performance 
o f the broad market indexes.*' In the mliMD70s when market fiinds first 
appeared,* Uiey attracted only a few hundred million dollars, most or it 
from ihe AT&T pension funds. Today, hundreds o f billions o f dollats in 
American equiUes are Indexed." 

r*
3. IneJ/icient Maikcts \

Not dll markets arc efficient. The reason Ihat Malklel's dart-throwing 
chimpanzee can outperform most o f the professionals Is that the chimp Is 
throwing darts al a table of market prices. The chimp Is a free rider, taking 
advantagC'of the accuracy o f the Information already Impounded In the 
published prices for publicly trailed securities. Dut some assets do not have 
a market price. Two such classes o f assets that are prominent in family 
wealth, and hence (end lo show up In trusts, are real estate and close 
corporations. There Is no market price for your house. Your house is 
unique, hence yesterday's trade o f a house nearhy does not accurately 
value your house. Likewise, because there Is no orderly market for close 
coqioration shares, Ihe chlinp with Ihe darts cannot lilt a market price for 
them.

To conclude: Modern Portfolio Theory has taught us Ihat Ihe game o f 
stock picking is cosily and finite for most invcslots, especially small 
investors, while emphasizing the large and essentially costless gains that are 
to be had from maximizing diversification. These twin Insights point the 
fiduciary Investor—that is, die pnident investor—sit ugly inward the use of 
pooled Investment vehlcies that are large enough to achieve high levels o f 
diversification at reasonable cost. The investment path o f the future for 
trusts, especially smaller trusts, is Ihe mutual fund or the hank common 
trust fund.

OS. Ttit IMJ Rciuicincm mikei c' llial Invcidng In Index fundi li pmdenl.Reilaiemenl (Third) ofTllliu: Prudent Im Rule ) JJ7 cull, li (I992)j Id. reporicr'n nole,} SI7, al 78-79.
97. It hat rccemly been computed dial llic 100 lirgcil defined benefit petition fundi hold $377 billion In Index fundi, of which J281 billion ll In doinettlc eipdllci, $33 lillllon In foreign equlilei, and die real In bomb. The 200 largeil defined cnnlilbudon fundi hold J8t billion In Index fundi, JBO bllllcn of Ii In cquldei, ihe real In hondi. I'cmloni k Invcitnienu, Jan. 22, 1090, at 62 65.1 he tunc Journal reported loul domeiilc Indexed mien of tax-exempt Inveitore (mold/ penilon fundi) al above 161X1 billion u of December I, IU95. Indexed Aiieta Leap 59.9% for Year, I'enilon k tnveiimenu, Feb. 19, 1090, al I.
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C. International Investing
Ily freeing trustees from (lie oltl concern to avoitl speculation, anil by 

relieving them o f the categoric restrictions forhlilillng particular sorts o f 
investments, (he Itestateinent anti the Uniform Act will make il easier for 
llie trust Investor to include in the portfolio relatively novel types o f assets, 
when such assets are likely to enhance diversification or to Improve 
expected return on a risk-adjusted basis.

The best example o f tins new openness lo fiduciary Investing Is 
occuring In foreign securities. Until llie 1080s, It was relatively uncommon 
to find foreign .securities In American trust portfolios." There have been 
a variety o f quite legitimate concerns ahout Investing abroad. Hie liquidity 
o f most foreign markets Is inferior to llial o f die American markets, 
transaction costs on foreign exchanges are higher, Uie regulatory and 
accounting standards abroad are ofien less exacting tan in die United 
States, and currency risk introduces a further source or volatility. 
Nevertheless, Uiese drawbacks pale when contrasted against Uie great 
advantages o f International investing.

Foreign securities enhance diversification. As o f year-end 1094. 
American equities constituted 85.1 percent o f Ihe capitalization o f die 
world's equity markets. "To Ignore non-U.S. markets Is . ignore 04.0 
percent o f ihe total global market.’ ** Furthermore, die wor.d's leetirldes 
markets teml to move against each other lather than In alignment. Dack in 
llie early 1080s Iticharri llreatey showed “dial a well diversified 
international portfolio Is only ahout. . .  two thirds as risky as a diversified 
portfolio o f U.S. slocks.” 1** Itelnms so cuperlor led Drealey to conclude: 
“You need a very posidve reason not lo Invest a significant propordon o f 
your slock portfolio overseas.’ "'

Investing abroad has boomed. Iletwccn 1973 and 1092, total 
International equity mutual fund assets Increased from f 800 million to over 
{43 billion.1"  There has been a comparable increase In international 
investing among pension funds, charitable endowments, bank common 
trust funds, and other fiduciary Investors. Using data from the Nadonal 
Association o f College and University business Officers, the Neui Yoik Timet

98. The 1003 Reiijtcincnt recalled: ’In llie culler ilecliloni llie coiuu were Inclined to look wtlh dhrevor on liwctiincnu ouulile llie Unlicit Sialei or even oiitilde ihe Suie In which llie Inul wu edinlnlilcrcd. It li quite olli.,wtic lode/.* Itcilelcincnl (Second) of Truile |  227 
cml. I (1930).00, Ibboiion Aieoclilci, *Woild Equity Merlet Ciplulliadon* (1095) (on (III will) 
author).100. Rrcele/, tupri nole 21, >1 IIS. Exlcnilve lupporilng dm li reviewed In Druno Solnlk, [nieniulonel InvetliiicnU 01 -I IS (3d ctl. 1005). ll tiu recently been argued tint moil of tho mpeilor relunii uiodilcd whli foreign uocki In reecnl ycin rciult from currency lluciiiilloni, md tint imong foreign ilocli, only the urull ilock and rlikicr io-aJIcd Vdue* ilocke enhance rclurnr. Rex A Shique/lcld, Where arc die Caine from ImcrnaUonal Dlvciillltatlon?, Fin. Anil/m J. 8 (Jan Feb. 1096).101. Drealey, iupn note 21, at 121.102. Ibboiion Auoclilei, 'Growth of International Inverting* (1095) (on file wtlli author).
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|recently reported that 7.5 percent or college anil university endowment! 
are now Inverted In foreign equities. For Yale University, (lie Tima 
reported 12 percent o f die endowment In foreign erpiltles."* Foreign 
holdings constituted .7,2 percent of die assets nf United .Stales pension 
funds as o f 1003 and are projected lo reach 11.5 percent In 1998.

The 1092 Restatement expressly endorses trust Investment In foreign 
securities.The Uniform Act does not single out any asset class for 
special approval, hut by emphasizing diversification, die totalportfollo 
standard o f care, and the abrogation o f categoric restrictions on types o f 
investment, die Uniform Act leaves no doubt that it buttresses International 
Investing.1" •t

1 D. Derivative
Derivatives constitute anodter category o f unconventional assets 

destined to become more prominent In fiduciary portfolios. Scandals 
connected whit the use o f derlvadves have been front page news In recent 
monliis. Rogue trailers have inflicted huge losses on the Dalwa Uanlc, on 
Ihe Common Fund, and on the venerable Imt now defunct Ratings Rank. 
Companies as sophlsUcated as Ceneral Electric ami Proctor & Camlile are 
litigating about large losses sustained from Investments In derivatives. 
Orange County, California, Is In bankruptcy thanks to the county 
treasurer's penchant for Investing In derivatives.1"  From a distance, 
therefore, derlvadves seem to he well worth avoiding, especially i f  you are a 
tnistee charged with Investing pnttlenlly for your beneRdaries.

As Is so often the case, however, the headlines tell only part or Ihe 
story. The scandals Involve cases In which derivatives were used In a fashion 
that Increased portfolio risk enormously. Embarrassed Investors were 
effectively placing immense bets on Ihe future of Interest rales, nr In (he 
case o f Rarlngs, on Ihe future price levels o f the Japanese slock market.
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I OS. Unlvrniilee Tiling on RiiVj to Overcome flicilSquctu, N.Y. Times, July 1005, it 
AI.A7.101. Solnlk, luprm note 100, it 570.

105. Rcililcmeiii (Tlilul) ol Trims; Content Invtilor Rule J 117, rinu. f, I (1091); Id. 
reporter'* note, tl 07 00,100, The Sinker* Truil Statement, 'Invritmtnt hnpllcalloni of Ihe rmilcnl Invertor Act,* 
second: Meny non U.S. Inveauninlt behave illITeremly from US. equity ami fleet Income rtcurlilir, thereby providing Incremental relume without tncrculng rlek Icvcte. Ill many caaee, (non-US. InvcilmcnU) can actually reduce rlek. Tlila reduction of voladtliy, or rlek management, li the primary reaeon lot the trend toward (tubal portfolio management. 
tlanVera Truel Statement, eupra note OS, al i.107, Some of thcic adventure! are recounted In Oeor|e Crawford, A Fiduciary Duty to Hit netlvallveif, I Sun. J L. Rue. Sc Flit. 507 (1005); and Donald L Morwtu, Dcrlvadvra: Iliall act ta oil Term# and Hiike, i Due. L Today SO (Scpt. Ort. 1005), wlilrli alto eonlaliie o uieftd Int/odiictlon lo llie typology of deilvailvei. For an eatemlvt dlicueilon of lie* characieihdcj of tltrlvailvce and Uiclr uea In poilfollo inini|emcnl, lea The Handbook of Need Income Seeuildee I077-I27S (Frank J. Falionl tl al, cite-, -till til. 1005),
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Such Investments arc highly unlikely to tptnllfy In a private trust account 
under any formulation o f prudence, because die downside risk Is larger 
than (he risk tolerance o f almost any trust Investor.

There are, however, risk-reducing uses o f derlvadves. The Uniform 
Act’s abrogauon o f categoric restrlcdons on types o f Investments allows 
trustees to use derivatives In such cases. Ceorge Crawford, in Ills 
intriguingly dded article, "A Fiduciary Duly to Use Derivatives?,'  illustrates 
a particularly compelling case.'** Crawford posits a situation Involving an 
elderly woman whose assets consist dlspropordonately o f a large block o f 
shares in die Philip Morris Company. She bought die shares decades ago, 
and they have appreciated hugely. She goes to (lie local hank and sets up a 
tmst for herself for life, with die remainder to her siblings. Site transfers 
die Philip Morris shares to Ihe trust, togedier wldt her odter holdings. The 
trust Is seriously underdiversinetl; sixty percent o f its assets are ded up In 
Philip Morris slock. Alas, die hank as trustee faces a difficult problem: 
Selling Philip Morris stock would result In a taxable gain, with perhaps SO 
percent o f die proceeds being lost to taxation. Under die rule dtat allows 
stepped-up basis at deadt, that lax liability would be completely avoided If 
(tie trust retained die stock until the settlor's deadt.

In traditional trust administration, die trustee woultl be faced wldi a 
choice between selling die shares, thus Incurring die lax cost; or holding 
the shares and running the risk o f underdlversincaUon. In Crawford’s 
parable, die tnistee opts to hold anti remain undertllverslfled. Soon 
thereafter, Philip Morris plunges from J78 per share lo J52 per share.1"  
Crawford suggests that (he tnistee had a Utird alternative, an altemadve so 
compelling dtat die trustee might he liable for breach o f die duty or 
prudent Investing for falling to have taken IL The trustee should have 
bought a derivative, a put option on Philip Morris common, dtat would 
have Increased in value In the event that Ihe price or the underlying 

• common stock declined, lhtylng put opdons can be cosdy, hut for a 
number of large capitalization slocks, Including Philip Morris, low-cost put 
options called LEAPS ("long-term equity appreciations*) can be purchased, 
Crawford runs the numbers and shows dtat die advantage lo holding die 
Philip Morris and offsetting die rbk o f decline by buying LEAPS Is so 
overwhelming by comparison either with selling Ihe shares and paying llie 
tax bill or doing nodtlng and risking the Iosj from underdlverslllcadon 
dial Ihe prudence standard should compel the use o f the derivadve.

As Crawford's example suggests, I think we can confidently predict 
that (lie coining decades will witness ever greater use o f rlik-reducdon 
strategies employing derivatives In Irusl portfolios.

10*. Crawford, eupni nole 107.100. Crawford, eu|ir> note 107, it 515.
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E. Reduced Deference lo llie Pa/nr Trail 
An mid trail o f llie older mist investment law In deciding whether a 

tnistee lias invested prudently lias lieen die iticlliiniioii lo yive (pent weight 
to the Iriisjec's Internal procedures for Investing anil monitoring 
investments. If a corporate tnistce's file recites a plenitude o f deliberation 
—an investment committee, a securities selection committee, nnd a 
portfolio manager for the particular Inisl, all busily pumping quarterly 
memoranda ahout their due dellheratencss into the file—the courts have 
sometimes lieen willing to treat tills paper trail as presumptive evidence o f 
prudence."* A practitioner treatise remarks on this phenomenon: “ In 
cases involving the propriety o f Investments, Ihe decision-making process 
may he as Important as die decision Itself, at least for purposes o f 
determining (he trustee's responsibility.*"1

I suspect that die courts have tended to fall hack on evidence o f 
seemingly sound internal procedures because die substantive standard o f 
prudent investing has lieen so Imprecise. IVocedtirallsin Is a common 
retreat in fields in which substantive law provides Ir.adeipiate guidance 
—American administrative law is a prominent example. For the future, 
however, particularly as regards the Intensided duly to tllveislfy under the 
new Restatement and the Uniform Act, I predict that the courts will feel 
less need to retreat to the procedurallstn o f the paper trail. Nn amount o f 
paper trail can excuse Ihe five-bond or leu-stock portfolios still found In 
too many trust accounts.

'I'lte greater olijecllvlly and precision o f the modern standards for 
prudent InvesJng manifest themselves well beyond the duty to diversify, 
For example, as trust investing moves toward ever greater use o f broad* 
based portfolios, it will become easier to measure Investment performance 
and to identify substandard returns. Many types o f mtiiiial funds and 
common trust funds are easily comparable. Most sponsors ofTer the 
chocolate, vanilla, and strawberry o f corporate bond portfolios—short, 
intermediate, and long term. Most offer a comparable array o f U.S. 
treasury bond funds. And we are now seeing ever increasing standardiza­
tion o f types o f equity funds.

Consider, therefore, a simple case. Suppose that a tnistee determines 
to Invest twenty percent nf Ihe inisl In an inlcrmedlate-lerm bond fund. 
Suppose, further, that the particular Intermediate bond fund Ihat Ihe 
trustee chooses persistently underpcrforms other Intermediate-term bond 
funds on account n f drastically liighcr expense ratios. In view of the 
trustee's duly to monitor,1"  the burden will more easily shift to Ihe 
tnistee tn explain why Ihe tnistee chose that particular fund, Under the

110. Perbape ilit moil exaggerated tximplc h Sink v. tJnlicil Sum Turn Tn., tt5 K. Supp. 070 (SI).N.Y. 1578), a gullible opinion by lilt iioriiMll|> perceptive Judge t.Uanl WiluftliL111. A. Wilier Noimnaii tl tl., Tout Admlrhlrailon mil Tuition 1 29.05(2) (1555).IIZ. UPIA j  S(i), atipti text iccoiii|nii)tii| nott 71.
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prudence standard, die comparability o f Increasingly standardized fund 
types will allow trustees (and the courts who oversee trustees when 
beneficiaries are unhappy) greater precision in examining Invesuuent 
perfonnance. The point Is not that a disappointing fund or fund year Is 
Ipso facto Imprudent—far from It. The point Is that die growing 
comparability o f fund types provides a more precise and objective 
benchmark for evaluating claims that a certain fund is so manifestly 
Inferior to competitors ihat Investing In It, or retaining ll, Is Imprudent.

F. Increased Scrutiny of Uneconomic Settlor Instructions 
I would also predict dtat die greater clarity of die new trust 

Investment law will result in less deference to the wishes o f the trust settlor 
In an uncommon but troubling case— the case In which die seidor 
attempts to Impose a manifestly stupid InvesUnent restriction on llie trust 

Take as die starting point the proposldon, strongly endoncd In 
section 1(b) o f Ihe Uniform Act,1"  that almost all trust law Is default law, 
rules dial yield to the contrary wishes o f the settlor. Tmst law presumes 
that die settlor has the best interests o f the beneficiaries at heart when the 
settlor Imposes restrictions on die disposition o f trust property, if, for 
example, I leave my summer cottage on l-sike Adams In trust for my 
children with instructions Ihat it not he sold but kept in Ihe family for 
recreadonal use, that Instruction will be honored even if die beneficiaries 
would rather not set foot on die shores o f Lake Adams ever again."* 
Under conventional American trust law, Ihe settlor's properly rights are 
Indulged. As settlor, I am entitled tn decide what Is best for my 
beneficiaries, subject only to the rule against perpetuldes.

There are, however, limitations. I f  I devise properly to a trust 
dlrecdng Ihat the trustee erect equestrian statues o f tne In public squares 
hi Iowa, (lint provision will be Invalidated. A private trust must be for die 
benefit o f (he beneficiaries; a charitable trust must sadsfy standards o f 
public benefit. 71ie trust to endow Iowa with bronze, equestrian Langbeins 
achieves neither."*

liven when Ihe setdor's Instruction Is not manlfesdy loony, the 
deviation doctrine allows a court to alter an unwise investment reslricdon 
"If necessary to carry out Ihe purposes o f the trust.""* The leading case

115. “The prurient Invcilor rule, a tlcfauli nrie, may be expanrieil, reiirtcicri, ellmlnitcri, or otlicrtdie altered by llie provblom oft I nut." UPIA I 1(b), 71) U.LA. 18 (Supp. 1505).I IS. 'It Ilia conllniiancs of Ilia (mil Ii neeenary lo carry out i  inalcilil purpoie of Iliamill. Ilia liencflclarlea cannot compel 111 termination.* Reiuieinenl (Second) of Truiu ) 337(2) (1050).116. Id. J 518(c) (Invalidating truiu So, caprlrlour ptirpoiei)! oecenf Id. |  IK cml. g. 
Camper* M'Calg v. Unlvcnliy of Clugow, (1007) Sen. Car. 231 (Scotland), voiding a Iruil to ctert tunica uf ilia teilatnr mil oilier family mciiiticia on lamia ilcvticd by Ilia Kiialnr, Ji'truiiaJ In 1 Scott L Kiatclicr, itipra nulc SJ, J 124.7. at 177-78. On llic piddle bcnclll milliard, Ilia lo-cailed doctrine of charitable purpoici, ace Kciuteinciil (Second) of Truiu4 508 (1050).)|8, Rcaialeincnl (Second) ofTrinlil 187(1) (1050).
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Involved a (hut set up liy Joseph Pulitzer for his children, hi svhlcli he 
Coiind Ihe trustees In sell Ihe New York World uetvspaper. When ihe paper 
became unprofitable, llie trustees received Judicial approval lo sell ll 
anyhow.11’ The reasoning In such cases Is that suhsei|ticnt experience has 
revealed a conflict between Ihe settlor's dominant purpose, which Is to 
benefit the trust beneficiaries; and the settlor's subsidiary purpose, which Is 
to benefit (bent In a particular way—In Pnlitier, hy keeping the New Yak 
World In ihe trust. The court Is simply preferring Ihe dominant pmposc, In 
order to carry out Ihe settlor's presumed Intent.

Suppose, however, that the trust Instrument In Pnlilur Itad foreseen 
and recited the danger Ihat the paper might become unprofitable, and 
had directed retention o f the investment in any event. I have no doubt Ihat 
Ihe court in Putiher woidtl have ordered the trustees to sell the newspaper 
despite the settlor's direction to retain it. 'die settlor's instruction lo retain 
Ihe newspaper at all costs would come to resemble my instruction lo litter 
Ihe Iowa landscape with equestrian statues. I f  Ihe settlor directs an 
objectively stupid investment policy, Ihe court will direct deviation even 
though (lie settlor anticipates the circumstance."' 'llie senior is 
presumed to Intend to benefit Ihe beneficiaries, but if it can lie shown that 
a term o f the tmst manifestly harms their Interests, the court will order 
deviation from It. A private trust must he for Ihe benefit o f the 
beneficiaries.

Now consider a type o f investment Instruction that Is closer to 
reality."’ The settlor has worked all his life for, let us say, HIM. Through 
slock options ami company sponsored investment plans, he has 
accumulated a large block o f HIM common stock, lie dies, leaving Ihe 
block in trust with Instructions not to sell It. The block Is the only 
substantial asset o f the trust, and because the settlor's death results In a 
stepped-up basis, selling the block Incurs no lax cost. Suppose, further, 
Ihat ihe settlor leaves a letter explaining lib thinking. "I worked for IIIM 
for 35 years, they were wonderful to me, they helped me buy Ihe stock, 
and the stock zoomed In value throughout my career. You Just cannot do 
belter,"

What Is happening in lids case Is that the settlor is Imposing his 
supposed investment wbtlnm nn Ihe trust in circumstances In which die 
investment strategy is objectively stupid and Imprudent. We now know that 
the advantages o f diversifying a portfolio o f securities are so great Ihat it is

CfH 81 IO W A  L A W  Ht'.VtF.W  [100(5]

117. 1,1 >• Fulliitr, 2-tO N.Y.S. 87 (N.Y. Sur. Ct. 1031), mm, 360 N.Y.S. 075 (N.Y. App. 
DIV. 1033).118. £{., Colonial Tniil Co. v. Drown, 135 A. 655, 60S (Conn. 1036) (holding void certain rctttkiloni u lo the height ot hulldlngi lo he erected on mill reel ciule litiamc "Ihe rcjiitciloni ire nppoied lo the Intcreiu uf the bencfUnrtes or the mill").III). The reported cure Initancc truiu whh perntlulon to retain rather than outright direction. Su. eg., llahlui v. Hank or Cat., 530 I’.Itl 1350 (Wadi. Cl. App. 1976); Waiinack v. Crawford, IJS S.W.3U 019 (Mu. (3. App. IIHS); Pint Nal'l Hank of lloilun v. Tritcidalc I Imp. 
197 N K. 150 (Man. USt).
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folly not to do ll. I am not saying that you can never have an 
underdlverslfied trust fund. It ivlll remain common to place a family firm 
or a family farm In trust, iiotivllhsiamllng that such a trust will often be 
underdiverslfied. There’s nothing wrong with using a trust as part o f die 
succession arrangements for a family enterprbe. I further concede, 
following die official Comment lo Ihe Uniform Prudent Investor Act,1"  
Ihat there will remain cases In which Ihe lax cost o f diversifying a low-hasls 
asset may outweigh Ihe gain.1" When, however, Ihe trust assets are cash 
nr cash-equivalent, In Ihe sense Ihat diversification can be achieved at little 
cost, I believe that the courts will come to view (he advantages o f 
diversification as so overwhelming (hat die settlor's interference with 
effective diversification will he found In be Inconsistent with Ihe 
requirement that a private trust must he for the benefit o f Ihe beneficiary.

G. Fractionation of Trusteeship 
Trusteeship entails three relatively distinct functions: Investment, 

administration, anil distribution. Itweslmtnl Includes not only die liddal 
selection of securities or other assets, but also die (asks o f monitoring Ihe 
Investments for condniting suitability, Investing new (finds, and vodng the 
shares. Administration Includes the range o f accounting, reporting, and tax 
filing. The responsibility for taking custody o f securities b another branch 
o f trust admlnbtnitlon. Unusual (rust assets may require other administra­
tive work—maintaining and leasing real estate, Insuring and safekeeping 
the Picasso and the diamond tiara, and so forth. Dislrit/ulion is sometimes 
mechanical, but trust Instruments often bestow upon trustees Ihe discretion 
to spray, sprinkle, Invade, accumulate, terminate, and so forth. 
Distribution, therefore, requires interpreting and applying (he sometimes 
complex language o f Ihe trust Instrument; and il commonly Involves 
contact wills the current beneficiaries, In order to keep abreast o f dielr 

• needs and circumstances,
In former centuries, when ancestral land was die prototypical trust 

asset, dtese three functions o f trusteeship were inextricably merged. The 
trustees were often not much more than nominees—mere stakeholders 
—and (he family diat lived on the land managed it  As financial assets have 
become the characteristic asset o f die modem managerial trust, diere is 
ever less reason for these three relatively dbparate functions—Investment, 
administration, and dbtiibtition—to remain consolidated In a single pair of 
hands. No deep connection exbts between, for example, being good nt 
working with beneficiaries on Ihe dislribudon side, and being expert at 
investing trust funds or preparing fiduciary lax returns.

As Modern Portfolio Theory and the modernized pnident Investor 
norm drive fiduciaries to use ever larger portfolios, there will be ever less 
reason to think Ihat family trustees, ami even small bank trustees, can

130. u m  |  a cml.131. Dul IM (Iipmiolri 10809 anil »ccompi»)1ng Icxl.
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competently conduct Ihe Investment function in-house. The delegation 
doctrine (hat It legitimated tinder llie 1002 ileslalenienl and die Unirorni 
Act1"  facilitates ihe use o f nuLsltle Inveilment product] anil nuiilde 
Inveilment managers. Hank Inut deparUiienia arc making ever greater me 
o f mutual fundi."1 When the fundi are Internally managed, they 
cnnililule a cloic alternative lo hank-operated common trust fundi. When 
(he hank ai tnistee lues externally managed mutual fundi, (he trustee 
commonly retains Ihe asset allocation decisions for Ihe particular trust in- 
house white effectively delegating detailed portfolio management to the 
outside Investment company, lid s  is ail Intermediate position between 
completely internalized investment management and complete delegadon 
o f the investment function.

One consequence o f legitimating the delegation of Investment 
functions will likely he a greater willingness on die part o f lawyers to serve 
as trustees,"' Lawyers bring expertise to the interpretation o f trust 
instruments, and die typical law firm exhibits more stable pcnonncl 
practices Ilian die perennial revolving tlonr dial has been such a troubling 
feature o f hank trust departments. Thus, nn the distribution side, lawycis 
and law firms have formidable comparative advantages as fiduciaries. Ily 
contrast, lawyers have no particular reason to he in Ihe investment 
business—at least If die Investment function entails the work o f actively 
constructing and maintaining portfolios as opposed to making or 
overseeing asset allocation decisions among externally managed portfolios, 
The delegation doctrine may encourage more lawycis and law firms to 
accept trusteeships, by keeping distribution work In-house, while facilitating 
the delegation of detailed investment and administrative functions to 
specialized providers.

//. Principal awl Income 
I conclude my efforts to peer Into the future o f trust investing hy 

turning to a seemingly quite distinct subject: lira rules governing new 
trustees allocate Ihe receipts from trust investments between principal and 
income, The new trust-lnvcstment law Is undermining llie practices dtat 
trustees have long followed for discharging their duly o f impartiality to 
multifile beneficiaries, We are learning (hat the duties o f prudent investing 
and o f Impartiality have had a more intimate connection Ilian lias lieen 
understood. Traditional prinripal-aniMncnme concepts will not survive in 
the world o f MI*T-driven Investing.

122. J«, mpn non, 56-82 and arromjmipng text.121. Tlic aiibjccl liu lu own Ircallicl Melanie I. Fein el at , Mutual Fueiil ActMilc. or 
D.nkj (IMS).I ll, I Itave clitwlicrc had occaalon to point lo tome or llie advantagei dial lawyera can being 10 irnilctihlp aa well u ionic ot llie itaiigere. Julin It. Langbcln, Taking • Look al Ilia fluid and Mlnuiei nt llic Tuciltc, 128 Tr. k fab 10 (Dec. lUB'J). The Aincilcan liar AaioclailoiiT moil recent guidance on llic topic li reported In nraillcjr K. Conk, filuclptca tur Anomtjt Acting tn Oilier fiduciary Holee, 6 I'roli. k Wop. 8 (Mar./Apr. 1092).
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Most trusts provide far multiple Interests, commonly a life estate, 
followed hy remainders—for example, to my widow for her life, remainder 
to my issue. Trust law requires die trustee In such cases to adhere to what 
Is called llie duly o f Impartiality. The Itcslnlenici't version says: " If a trust Is 
created for beneficiaries In succession, die tnistee is under a duly to llie 
successive beneficiaries to act with due regard lo tlielr respective 
interests,*1"  In allocating (tie receipts and expenses o f (lie trust, (lie 
current beneficiary ‘ is entitled lo, and only to, (lie net Income*1"  o f die 
(nist. Oilier investment returns, especially capital appreciation, accrue to 
(lie corpus o f the tmst. Tiu Uniform Principal and Income Act"’ and 
comparable iiomiiilfnnii legislation regulate corporate distributions, 
assigning dividends and interest to Income, while accruing slock splits and 
oilier capllal-account transactions to (lie remainder InteresL

In former centuries, when agricultural real estate was die typical trust 
asset, Uie concept nf net Income had an intuitive, largely self-defining hails, 
which lefl scant discretion In die trustee. The life tenant was entitled lu die 
fruits and rents o f llie land. Dlflkidty In ascertaining what was income 
arose only at (lie margin, with gravel pits and Umber stands and Uie 
like."' As (lie portfolio o f financial assets displaced agricultural land from 
llie prototypical modern (rust, Uie concept o f trust Income became vastly 
more inanipulahle in llie hands of llie irusiee.

In modern circumstances, the trustee's Investment decisions largely 
determine Uie income allocation In the current beneficiary. If Uie trustee 
loads ihe portfolio with the shares o f so-called growth companies that 
retain their profits for internal expansion and pay Hide or no dividends, 
conventional Income will he Impaired. Ily contrast, were the tnistee to skew 
th : portfolio toward high-yielding stocks and bonds, which lend to deliver 
most o f tlielr return In dividends and Interest rather than to experience 
much capital appreciation, the mist's investment policy would favor die 
torrent beneficiary and impair the remainder InteresL At either extreme, 
or anywhere between, the trustee who has Investment discretion effectively 
chooses tin income level b) choosing llie Investments, l l ie  duly o f impartiality 
constrains the trustee hy requiring “due regard" to the Interests o f 
principal and Income, hut within Ihe sphere of discretion that die duly o f 
impartiality permits, trustees commonly make Investment decisions with a 
view lo achieving llie desired income level.

Ily distorting investment choices in order to maximize a particular 
form of return (whether dividends and Interest or capital appreciation), 
conventional trust Investment practices dial are designed to satisfy

125. Uciuienienl 'Second) of Truiu § 232 (1050).126. I*!. J 2SS(l)(a). Manifold/, lldi default regime Ii altered when die truit granta the iruiiec dlicrelloit over whether or lit what iliarci to dlitilUilc Income, or when Ilia Unit 
granu tin (nitiee i power to Invade corpui for the Income bcncllcla/lci.127. Untf. Principal k Income Act (IU37 fc IO0< AcU), 71) U.LA. IBS (1085).12B. Nouldc topic* In llie early (rcaltie, Edwin A. Ilowea. Jr., The American Law Relating to Income end Principal 512 (1005).
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prlndpalaritl-lncome concern! coinc Into tension will) Modern I’orifollo 
Theory. ‘lln i!, for example, llie trustee who Ii administering a mist ilr.it 
needs in achieve a high level nf current Income inn)' Teel obliged to Invest 
heavily In Itnnds, even though It Is known dial eipilllcs nnipcrrorni hnnds 
across llie Ion),' lenn on a inial-rcturn hasls. The convendnnal principal* 
anti-income rules drive Ihat trustee lo accept a lower total return in order 
to obtain a particular /on/i o f rcluni—Interest rather than capital 
appreciation, lu many trust portfolios that could prudently tolerate greater 
risk hy holding a higher proportion of etpdtlcs, the trustees have refialned 
from investing a|ipropriately In etpdtlcs because such a portfolio commonly 
produces less current income.

The lesson, in the words or Joel Dnhris, is that "Investing should not 
lie connected with principal and Income allocation.’ 1”  Instead, Ihe 
trustee should first invest tn maximise total return, anil then, in a separate 
and sulisetpieiit step, "allocate the return as fairly as possible.’ 1”  In a 
prominent article published In I98fi, Jelfrey Coition ohseivcd that skewing 
the portfolio lo achieve a particular income/principal allocation also 
impairs diversification.1"

Our traditional notion that (he current beneficiary automatically 
receives all the "income" has concealed from us the truth Ihat the trustee's 
investment policy largely determines how much ihat Income will be. 
Accordingly, an MIT-driven regime that would allow the trustee lo invest 
for ihe maximum return suitable to the trust, regardless or form, and then 
to allocate In income that portion that the trustee determines lo lie 
appropriate for discharging the duty o f Impartiality, would involve nn 
fundamental departure from the Inner functional balance nf the present 
law, Under either scheme, the trustee decides how much o f Ihe trust** 
Investment return to devote to the income Interest. Ilut greater candor 
ahout the relationship between investing anil allocating would allow the 
trustee to follow investment practices Ihat would produce superior returns 
for both current and remainder beneficiaries.

Two main suggestions have been made for devising allocation

129. Jotl Cl DoIjiIi, Tlic i'roliile Woilil al llie Etnl of llie Century: ll a New ITIncl|ial anil Income Ml In Yuiir Kuiiinf, 28 Hr.I Prop., hob. tr Tr.J. S'JS, 412 (1992),
ISO til.ISI. Such a pori/nllo Ti uol optlnully tllventnrir l.touie ll liaa nol been anrniblcil Milt die objective of protbirln, llie gre.le.t evpeeieil 

relurni far die itak. ll la cajjr lo ice why ryiieiniilc eacliiilou of cuinpanlrr with low ilM.Uu.lt bui high rchivciliiiciil rater upicii a iltverilllcailan •theme, hut llnrc la no aaaurance dial a port/otlo llial cinpliaajici balance between high anil low itlvtitenit paying lecudUca Mil be wellellvirilltcii oilterMie, Tha pulnl Ir that die allocation ot total relurni between ’ Income* and ’ principal* forced by icltleil Hull law la profoundly liicnndilcnl Mill the portfolio theory paradigm.
Jeffrey H. Cordon, The hurling Survival of die Coniiralncd fruitful Man Kule, In taiiigrtrclh, aupn note 29, a 105, 210, lulilanr.'alfy nfninlnl In Jrlliey N. Curilou, The finding I'ciildencc of the Coninalneil Prudent Man Hide, 02 NV.II. I. Hev. 62, ICOUI
(1997).
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formulas to fiicilihTlc tolnbrclnrn Investing; Ills unllniil, null equitable 
reallocation. The unitrust Is common In the world o f foundations and 
charitable t ru s ts ,(a n d  lu lax planning for Individuals after die 
enactment o f Chapter M o f die Internal Revenue Code).1"  Under a 
unitrust, all the investment gains for (lie. accounting period are Initially 
assigned to principal, without regard lo form (that Is, whether dividends, 
Interest, or capital appreciation). Thereafter, a spending formula (for 
example, five percent o f principal, or Ihe Inllatlou r.ilc plus two percent) Is 
used lo determine die share fur cmreiU-year dlairlhutlon. It Is no accident 
that llir. unitrust has thus far thrived mostly In the tax-exempt world o f Ihe 
IRC {j 501(c)(8) organization, where there Is no lax reward for preferring 
capital gains over dividends and Interest, anil no tax penalty for 
recognizing capital gains. ‘Hint Is to say, our rules of taxation, as well as 
our rules for allocating principal and Income, can Impede total-rclurn 
Investing for taxable Irusls.

Under a system o f equitable reallocation, (he trustee would retain Ihe 
conventional form-driven categories as die initial stage o f princlpal-antl* 
Income allocation. If, however, Ihe trustee were lo determine that llie 
outcome achieved for the particular mist hy applying those form-driven 
rules did not correctly balance the nerds nr current and remainder 
beneficiaries, the trustee would have the duly to reallocate Ihe relurni in 
order to discharge the duty o f Impartiality.

As 1 write, a Uniform Law Commission drafting committee Is wrestling 
with proposed revisions to the Uniform t’ rlndpal and Income Act, 
Including Ihe challenge o f adapting the prlnclpal-autl-Incoint: rules lo the 
world o f total-rclurn Investing under the Uniform I'rudent Investor Act 
The committee considered unlliust solutions hut is presently Inclined to 
recommend a limited form o f equitable reallocation.'" It remains lo he 
seen whether this proposal will siuvive in the draft, and whether the full 
Commission will endorse it,

I suspect that some decades will he needed In harmonize fully the 
present tensions among total return-investing as facilitated hy die prudent 
investor paradigm, recognition-based Income taxation, and prindpal-and* 
Income law. The Uniform I'nulcm Investor Act does not even addrcu 
these issues, lint hy committing American triist-luvciiment law lo Uie main 
principles o f Modern I’niTfullo Theory, Ihe Act has brought awareness o f 
these tensions onto the agenda that confronts legal policymakers and 
practicing lawyers In trust and estate law, and that Is a glam first step.

IS2. Joel (I HuUli. Hell Return, Motlcrn Portfolio Theory, inti College, University, uni KuiMidatlnn DccIiIomi on Annual Spending from KndowinciiUt A Vltll lo litt World of Spending Kulci, Xtt Heal Prop., Pro!*. k Tr.J. 40 (100.4).I!IS. S«#IH(2f 2701 (1000) (creating epertal valuation ntlei In raw of Imufcrv of hUerciU In (ruin); Lottli S. Hirrliou, The Ileal hnpllailom of die New Tnuufcr Tax Valuation Kitleu Succeia or Failure?, 47 Tax I- B85, 010 (1001)*134. Unlf. Principal and Income Act (Ort. 1005 (Iran).
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February 19, 1998

Honorable Norman Rokeberg, Chair 
House Labor & Commerce Committee 
Alaska State Legislature 
Room 24-A, M/S 3100 
Juneau, Alaska 99801-1182 HAND DELIVERED

Re: House Bill 321, Uniform Prudent Investor Act

Dear Representative Rokeberg:

I understand that HB 321, proposing enactment of the Uniform Prudent Investor Act, is in 
your committee. I support this measure, urge you to schedule it for an early hearing, and urge a 
"Do Pass” recommendation from your committee.

You will find enclosed a copy of my January 30, 1998 letter to the sponsor, Representative 
Joe Ryan, along with my February 2, 1998 letter to Professor Richard Wellman, the nation's 
preeminent authority on the Uniform Probate Code (and a uniform law commissioner from 
Georgia). Also attached is Professor Wellman's February 10 reply to me, expressing his 
agreement with the modifications that HB 321 makes in the Uniform Probate Code. He also 
supports our enactment of the Uniform Prudent Investor Act.

Thanks for considering these comments and the attachments, and I hope that we can get 
this bill enacted this year.

Yours truly,

Arthur H. Peterson 
Uniform Law Commissioner 
for Alaska

Enclosures (3)

cc w/Wellman corresp.:
Representative Joe Ryan 
Rest of Alaska's ULC Delegation
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Reply Address: University o f  Georgia 
S ch ool o f  Law 
Athens, GA 30602-6012

A r th u r  H. P e terson , Esq. 
D i l lo n  & F in d le y  
The Ebner B ldg .
350 N orth  F ra n k lin  S t .  
Juneau, AK 99801

RECEIVED
FEB 1 7 1998

-m iON a  FIND) PY

Dear A r t ,

Your l e t t e r  o f  February 2 c~ enc losures  ya s  on my desk when 
I  re tu rn ed  to d a y  fo l lo w in g  th re e  L .ys in  Chicago fo r  a d r a f t in g  
com m ittee m eeting .

I  agree th a t  th e  ad ju stm en ts  in  th e  P roba te  Code th a t  are 
in c lu d ed  in  th e  Uniform  Prudent In v e s to r  A c t  b i l l  a re  
a p p ro p r ia te . I  am d e l ig h te d  th a t  A la ska  appears to  be about to  
enac t th e  Uniform  Prudent In v e s to r  A c t .

Hope you are  f in e .  We a re .

Cheers,

J J e /d

National Conference o f  Commissioners on Uniform Slate Laws 
676 North St. Clair Street, Suite 1700, Chicago, Illinois 60611, 312/915-0915, Fax 312/915-0187
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DenniiC. Bailey 
Caroline Crmna 
Paul L Dillon 
Thomas W. Fuvllcy 
Devon P. Groves 
Richard D. Monlorun 
Arthur H. Pererson 
Perer K. Punier 
Paralegal 
Teri Heuscher

JU N E A U
D illon &  Findley

A Professional Corporation

The Ebner Building 
350 North Franklin Street 

Juneau, Alaska 99801 
Telephone (907) 586-4000 
Facsimile (907) 586-3777

ANCHORAGE
Ray R. Blown 

Mauri Long 
Kristen D. Pcltersen 

Paralegal 
M. Benita Raymond

510 LStreer, Suite 603 
Anchorage, Alaska 99501 

Telephone (907) 277-5400 
Facsimile (907) 277-9896

Melanie E Mkkelson
February 2,1998

Professor Richard V. Wellman
University of Georgia '
School of Law 
Athens, G A  30602

Re: Uniform Prudent Investor Act

Dear Dick:

You will find enclosed a copy of our House Bill 321, proposing enactment of the 
Uniform Prudent Investor Act, and my January 30, 1998 letter to the sponsor regarding it. 
The drafter in our Legislative Affairs Agency added a couple of amendments to the 
Uniform Probate Code, which do not appear in the official NCCUSL version. My quick 
glance at them indicates that they are okay, as mentioned in my letter to the sponsor. 
What do you think?

Arthur H. Peterson 
Uniform Law Commissioner 
for Alaska

Enclosure

AHP/ph
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• January 3 0 ,1 9 9 8

The Honorable Joe  Ryan 
House of Representatives 

A laska State  Legislature 

State Capitol, Room 4 2 0
Juneau , A laska 9 9811  HAND DELIVERED

Re: House Bill 3 21 , Uniform Prudent Investor Act

Dear Represen tative Ryan:

You have a sked  for my comments on HB 321 , which proposes enactment of the 

Uniform Prudent Investor Act. It very closely tracks the “official” version promulgated by 
the National Conference of Com m issioners on Uniform State Law s. I strongly support it, 

and urge its p a ssa g e .

The only significant modifications from the official version are the following:

c  § 'i - i c r < >
1. s e c . I ’s  amendment of AS 1 3 .1 6 .3 5 0 (a ) merely p icks up, with regard to the 
standard s applicable to the personal representative of an estate , the standard s in 

the new  statutes, for consistency; ^

2 . se c . 2 ’s  amendment of AS 1 3 .2 6 .2 4 5  does the sam e  thing for the duties of

a  conservator; j „

3. proposed AS 13 .36 .2 65 (b ) (on page 5  of the bill) merely m akes the 

“application" section specifically applicable to the decision s and actions of personal 
representatives and conservators, a s  dealt with in se c s . 1 and 2  of the bill;

^  u v f e .  § 7 - 3 » > L
4 . se c . 4  of the bill repeals AS 1 3 .3 6 .0 7 5 , the current section that se t s  out a 

tru stee’s  standard of care and performance, aga in  to be consistent with the 

am endm ents made in se c s . 1 and 2; the sub stance  of existing AS 1 3 .3 6 .0 7 5  is se t 

out and expanded upon in proposed AS 1 3 .3 6 .2 0 5  (at p ag e s 2  and 3  of the bill).



R e p r e s e n t a t iv e  J o e  R y a n

J a n u a r y  3 0 , 1 9 9 8

P a g e  2

This bill was promulgated by the National Conference in 1994, has already been 
enacted in 19 states, and is pending in at least seven others! (The latest figured that I 
have are dated July 1,1997. I will try to get you an update.)

I will slightly paraphrase a purpose statement from the National Conference: This 
Act removes much of the common-law restriction upon the investment authority of 
trustees and similar fiduciaries. It allows them to use modem portfolio theory to guide 
investment decisions. A  fiduciary’s performance is measured on the performance of the 
whole portfolio, not upon the performance of each single investment. This Act allows the 
fiduciary to delegate investment decisions to qualified and supervised agents. It requires 
sophisticated risk-retum analysis to guide investment decisions. Thus, this Act expedites 
trust management, while assuring both the person creating the trust and the beneficiary 
of a trust of a sound set of standards for that management.

I hope that these comments are helpful to you in getting this bill enacted this year. 
You might also want to consider the Uniform Principal and Income Act as a companion 
bill, or as part of this one. Let me know if you have any questions; however, this is 
another subject on which Commissioner Jerry Kurtz is more well-versed than I.

Uniform Law Commissioner 
for Alaska

Cc: Rest of Alaska’s ULC Delegation:
Deborah E. Behr 
W. Grant Callow 

. Tamara Brandt Cook 
L.S. (Jerry) Kurtz, Jr.
Jay A. Rabinowitz

AHP/ph
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House oflleprcscntatiucs
COMMITTEE ASSIGNMENTS:

LABOR & COMMERCE 
MILITARY & VETERANS AFFAIRS 
COMMUNITY a REGIONAL AFFAIRS 
OIL 8 GAS

R e p r e s e n t a t i v e  J o e  R y a n
1 800-922-3875 http://www.akr6publicans.org

MEMORANDUM

TO: Representative Norman Rokeberg, Chairman
Labor & Commerce Committee

FROM: Representative Joe Ryan

RE: HOUSE BILL NO. 3 2 1

DATE: 16 January 1998

INTERIM:
716 W. 4THAVE. 
ANCHORAGE, AK 99501 
PHONE (907) 258-8161

SESSION:
STATE CAPITOL 
ROOM 420
JUNEAU, AK 99801-1182 
PHONE (907) 465-3875

Please schedule a hearing for House Bill No. 321 at your earliest convenience. Thank 
you for your consideration.

http://www.akr6publicans.org


LABOR 8 COMMERCE 
MILITARY & VETERANS AFFAIRS 
COMMUNITY & REGIONAL AFFAIRS 
OIL 8 GAS

COMMITTEE ASSIGNMENTS:

A l a s k a  3 t a t c  i L e p l a t u r c

ilotisc of Ucpracntatiocs

R e p r e s e n t a t i v e  J o e  R y a n
1 800-922-3875 hltp;//www .r'-irepublicans.org

INTERIM:
71CW. 4THAVE. 
ANCHORAGE, AK 99501 
PHONE (907) 258-8161

SESSION:
STATE CAPITOL 
ROOM 420
JUNEAU, AK 99801-1182 
PHONE (907) 465-3875

RC ■

SPONSOR STATEMENT

The Uniform Prudent Investor Act reverses common law rules that restrict 
the investment powers of trustees. The new act requires a trustee to invest as 
a pnident investor would, using reasonable care, sk ill and caution in light of 
the objectives and risk tolerance of the individual tmst. Diversification of 
assets is an obligation. Trustees can delegate investment responsibilities to 
experts. Within the scope of these powers and duties, trustees can choose to 
invest in any kind of asset that meets the objective cf the specific tmst.



li Ryan, Representative Joe 
0  L. S. Kurtz, Jr.,L. S. Kurtz, Jr., A...

^  (907) 258-6051 
■3- (907) 258-6051

&  2 / 1 5 / 9 8  6 :4 5  PM 3  1 /1

1050 Beech Lane 
Anchorage, Alaska 99501 
Phone &  fax 907-258-6051 
E-mail lsjkj@aol.com 
February 15, 1998

Representative Joe Ryan 
Alaska Slate Capitol 
Room 420 0 2 - 7  6 - 9  5 P 1 2 : 3 2  RCVD
Juneau, Alaska 99801-1182

Re: House Bill 431, Uniform Prudent Investor Act

Dear Representative Ryan:

It is good to see you sponsoring the Uniform Prudent Investor Act in the 
Legislature. As an Alaska appointee to the National Conference of 
Commissioners on Uniform State Laws, I participated in Conference floor 
debates concerning the Act which was completed 'U 1994. It is well 
drafted, and thirteen states already have adopted it.

Alaskans often own property difficult for a trustee or other fiduciary to 
handle under traditional common law, which primarily concerns interest 
bearing instruments and often is construed to limit investments by a 
beneficiary to such instruments. Many fiduciaries find themselves holding 
mines, family business, fishing boats, real estate, zero coupon bonds, and 
other property which doesn't produce interest, and feel compelled under 
common law to liquidate such properties when common sense dictates 
otherwise. The Prudent Investor Act makes it clear that a fidiciary must 
use good sense rather than rigid guidelines in carrying out fiduciary duties, 
and consider the current status of markets, tax consequences of 
liquidation, and other factors before taking such action.

I urge adoption of House Bill 431.

Sincerely,

mailto:lsjkj@aol.com
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW
O FFICE O F  THE A TTO R N EY  GENERAL

P.O. BOX 1 103 0 0  
JUNEAU. ALASKA 9 9 8 1 1 -0 3 0 0  
PHONE: (9 0 7 )4 6 5 -3 6 0 0
F A X : (9 0 7 )4 6 5 -2 0 7 5

The Honorable Joe Ryan 
House o f  Representatives 
Alaska State Legislature 
State Capitol, Room  420 
Juneau, Alaska 99811

February 12, 1998

- • - 5 8 P 1 2 f 3 2  R f .

Re: HB 321: Uniform Prudent Investor Act

Dear Rep. Ryan:

The Department o f  Law has reviewed HB 321, which proposes enactment o f the 
Uniform Prudent Investor Act. W e find no legal problems. The bill is an important vehicle to 
keep our law current on modern portfolio theory and trust management principles.

Sincerely,

BRUCE M. BOTELHO 
ATTORN EY GENERAL

By: Deborah E. Behr
Assistant Attorney General

D E B :ng
H:\LEGIS9S\flll.LU’ I.HB U K

cc: Pat Pourchot, Legislative Director
Office of the Governor

Chrystal Smith, Legal Administrator 
Dept, o f Law

Mary Ellen Beardsley 
Assistant Attorney General 
Anchorage

Vince Usera
Assistant Attorney General 
Juneau

03-C32LH



flLHSKH TRUST CQMPHNY
Wealth Management Specialists

February 9, 1998

Representative, Joe Ryan 
2011 Farmer Place, #4 
Anchorage, Alaska 99508

Re: The Prudent Investor Act

Dear Joe:

I have been advised that you would like a brief summary o f what the new Prudent 
Investor act accomplishes. The Prudent Investor Act is designed to replace the antiquated 
“ Prudent Person Rule” .

The Prudent Investor Act requires that the trustee, or other fiduciaries, incorporate 
a modern portfolio theory in to its investment approach. This requires the trustee, or 
other fiduciary, to consider all appropriate factors in implementing a portfolio o f  
investments.

The major points o f the new legislation are to clarify, or allow for. the following:

(1) The standard o f  prudence applies to the trust as a whole instead o f individual 
investments.

(2) The overall investment strategy should be based upon the risk and reward objectives 
suitable for the trust.

(3) The duty to diversify must be part o f  the investment strategy, unless the trustee 
reasonably determines that it is in the interest o f the beneficiaries not to diversify, 
taking in to account the purposes, terms, and provisions o f the governing document.

(4) No particular investment is inherently prudent or imprudent

(5) No special status is given lo original investments and the trustee must review them 
vv ithin a reasonable time.

840 K S tree t. Suite 204 
A n c h o r a g e  A la s ka 99501 

M hono 907-27U 4775 f n r  907 -258 1649 
tl ' i >« lla 'J rc i n e t



(6) A corporate trustee, or paid professional advisor acting as trustee, is accountable 
under a special investment skills standard.

(7) Delegation o f investment authority is permitted but the trustee retains liability for the 
investment performance o f the delegee.

This new statute is designed to raise the level o f  the trustees responsibility and 
duties to the beneficiaries. The overall investment strategy needs to be designed to enable 
the trustee to make appropriate present, and future, distributions to the beneficiaries.

When structuring a portfolio the trustee needs to consider the following:

• The size o f  the portfolio.
• The expected duration o f  the trust.
• Liquidity and distribution requirements.
• General economic conditions.
• The effect o f inflation-or deflation.
« The tax consequences o f  investment decisions or strategies, and o f  distributions o f 

principal or income to the beneficiaries.
• The role that each investment plays v. .thin the overall portfolio.
• The expected total return o f  the portfolio from both income, and appreciation from 

capitol.
• The distribution needs o f the beneficiaries.

A version o f  the Prudent Investor Rule has been approved by over (20) states and 
it is anticipated that o\er the next few years, all states will incorporate the Prudent 
Imestor Rule standards and requirements.

Please let me know if the above explanation is sufficient. I would be happy to 
discuss any further clarification that you may need on this matter.

Sincerely.

Douglas J. Blflltmaehr 
President & CEO

DJB/ss





F I S C A L  N O T E

S T A T E  O F  A L A S K A

1998 L E G I S L A T I V E  S E S S IO N

B I L L  N O . H B  323

Revision Date:____________________________________
Title: “An Act relating to credited service in the public employees

retirement system."_____________________________
Sponsor: Representative Brice________________________

Department Affected: Administration 
BRU: Centralized Administrative Services

Requestor: (H) L&C

Expenditures/Revenues:

Component: Retirement and Benefits

COMPONENT SERIAL NO. 2271

(Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 215.0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 215.0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1037 GF/Mental Health 0 0 0 0 0 0
OTHER 215.0 0 0 0 0 0
TOTAL 215.0 0 0 0 0 0
Estimate of any current year (FY 98) cost: S ___ 0
POSITIONS:________________________________
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.) The $215.0 is needed to hire contractors to 
update the division’s computer systems to accommodate the proposed changes. In addition to 
contractor time, division staff will dedicate time to make system changes and the impacted school 
districts may also need to update their systems.

This change would affect approximately 6,660 current PERS members.

(continued on next page)

Prepared by: Guv Bell_________
Division: Retirement and Benefits

Phone: 465-4470
Date___________

Approved by Commissioner: Mark Boyer
Agency: Department of Administration Date: £ / / / / &

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office 

Rev: 2/10/98 Page 1 of __2



1.

FISCAL NOTE 
STATE OF ALASKA

1998 LEGISLATIVE SESSION BILL NO. HB 323

ANALYSIS: (continued)

To fund this increased service credit, the consolidated PERS contribution rate would increase by .58 
percent. The State payroll is estimated to be $657,600,000 in FY99 and remain stable each year 
thereafter. The University of Alaska (U of A) PERS payroll is estimated to be $83,400,000 in FY 99 and 
remain stable each year thereafter.

The State cost of $4,297,700 is calculated as follows:

Estimated FY99 State PERS salaries 
The increase in contribution rate 

TOTAL PERS costs

$657,600,000 
X .58%

$3,814,000

Plus estimated U of A  salaries 
The increase in contribution rate 

TOTAL PERS costs

$ 83,400,000 
X .58%

$483,700

Total FY99 State Costs $4,297.700

In addition *o the State’s costs noted above, political subdivision costs would increase by $3,223,00 in 
FY99 based on estimated salaries of $555,700,000. The political subdivision salaries are also 
estimated to remain constant each year thereafter.

Estimated FY99 Political subdivision PERS salaries $555,700,000
The increase in contribution rate X______ .58%

TOTAL PERS costs $3,223,000

Total FY99 Political Subdivision Costs $3,223,000

Since this legislation is prospective, there will be no change on past service liability associated with this 
legislation.

T o t a l  F Y 9 9  C o s t s  $ 7 ,5 2 0 ,7 0 0

Pago 2 of  2
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REPRESENTATIVE TOM BRlCE 
REPRESENTATP.E GENE KueiNA 
COMMITTEE AIDE. SHiRLEY ARMSTRONG 
COMMITTEE SECRETARY CATHY WCOO
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L a b o r  a n d  C o m m e r c e  C o m m i t t e e

INTERIM:
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L&C Has Not Received A Fiscal Note 

From The Effected Departments



HOUSE COMMITTEE REPORT
(7)
D a te  R e fe r re d  to  C o m m it te e : J a n u a ry  15, 1998 FURTHER REFERRALS: H E S

Date o f Committee Action:

The LABOR AND COM M ERCE Committee considered: HB 323

HOUSE BILL NO. 323 PERS CREDIT FOR NONCERTIFICATED EMPLOYEES

“ An Act relating to the calculation of credited service in the public employees' retirement system for noncertificatcd 
employees o f school districts, regional educational attendance areas, and state boarding schools; and providing for an 
effective date.”

recom m ends it be replaced >. \ [ ] the same title
with the follow ing com m ittee su bstitu te___________ C < 5 >  / Y / 3 J  [ 1 a new title

[ ] additional referral t o ____________________________Committee
f | attached amendment(s)

A D O P T S : Letter o f  Intent

A TTACH E S N EW  FISCAL NOTE(s): 4Dep0 APPROVES PREVIOUS:

I H jsca l note(s) 2 ) 0 ________________  [ ] fiscal note(s) ___________________________________

[ J zero fiscal note(s) ___________________  [ ] zero fiscal note(s)

SIGNING WITH RECOMMENDATIONS

C H A I R ’ S S I G N A T U R E



ALASKA STATE LEGISLATURE 
House of Representatives

REPRESENTATIVE NORMAN ROKEBERG. CHAIRMAN 
REPRESENTATIVE JOHN COWDERY. VICE CHAIRMAN 
REPRESENTATIVE BILL HUDSON 
REPRESENTATIVE JOE RYAN 
REPRESENTATIVE JERRY SANDERS 
REPRESENT/ .TIVE TOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE AIDE. SHIRLEY ARMSTRONG 
COMMITTEE SECRETARY. CATHY WOOD 
COMMITTEE HEARING ROOM 17 STATE CAPITOL

L a b o r  a n d  C o m m e r c e  C o m m i t t e e

MEMORANDUM

TO:

FROM:

Representative John Cowdery 
Representative Bill Hudson 
Representative Joe Ryan 
Representative Jerry Sanders 
Representative Tom Brice 
Representative Gene Kubina 

Shirley Armstrong, Staff 
House Labor & Commerce Coi

INTERIM:
716 WEST4TH AVENUE, SUIT E 640 
ANCHORAGE, AK 99501 
PHONE: (307)258-0191 
FAX: (907)258-2916
SESSION:
STATE CAPITOL, ROOM 24 
JUNE, j,M  99801-1182 
PHONE: (607) 465-495J 
FAX: 1507) 465-2040

DATE: April 21,1998

SUBJECT: Additional Backup For Committee Bill Packet - HB 323

Attached is information that has come to the House Labor and Commerce Committee since our 
committee hearing.

Please insert in your HL&C, HB 323 committee packet.

Attachment
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CS FOR HOUSE BILL NO. 323( )

IN THE LEGISLATURE OF THE STATE OF A LA SK A  

TW ENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Spoasor(s): REPRESENTATIVES BRICE, Kubina

A BILL
FOR AN ACT ENTITLED 

"An Act relating to the calculation of employee contributions and credited service 
in the public employees' retirement system for noncertiflcated employees of school 
districts, regional educational attendance areas, and state boarding schools; and 
providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 39.35.160 is amended by adding a new subsection to read:

(c ) Beginning July I, 1998, a noncertificated employee o f  a state boarding 

school or o f  a school district or regional educational attendance area shall pay a 

contribution surcharge. The amount o f  the surcharge is the difference between the 

amount the em ployer would have had to contribute under AS 39.35.250 - 39.35.290 

for the employee when treating the employee’ s credited service as service earned under 

AS 39.35.300(c) or 39.35.310(c) less the amount the employer would have had to 

contribute under AS 39.35.250 - 39.35.290 without treating the em ployee’ s credited 

service as service earned under AS 39.35.300(c) or AS 39.35.310(c).

-1 - C S H B  323( )
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1 * Sec. 2. AS 39.35.300 is amended by adding a new subsection to read:

2 (c) In calculating the credited service o f a noncertificated em ployee o f  a state

3 boarding school earned on or after July 1, 1998, the em ployee’ s years o f  service shall

4 be determined using the table for service on or after July 1, 1969, set out in the

5 definition o f  year o f  service in AS 14.25.220. A  noncertificated em ployee is entitled

6 to credit for service performed on a part-time basis as set out in that definition.

7 * Sec. 3. A S 39.35.310 is amended by adding a new sui section to read:

8 (c) In calculating the credited service o f  a noncertificated employee o f a school

9 district or regional educational attendance area earned on or after July 1, 1998, the

10 em ployee’ s years o f  service shall be determined using the table for service on or after

11 Jul^ 1, 1969, set cut in the definition o f  year o f  service in AS 14.25.220. A

12 noncertificated employee is entitled to credit for service performed on a part-time basis

13 as set out in that definition.

14 * Sec. 4. This Act takes effect July 1, 199S.
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ALASKA STATE LEGISLATURE 
House of Representatives

LABOR A COMMERCE COMMITTEE, CHAIRMAN 
SPECIAL COMMITTEE ON OIL «  CAS, MEMBER 
JUDICIARY COMMITTEE, MEMBER 
CORRECTIONS BUDGET SUBCOMMITTEE, MEMBER 
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER 
HESS BUDGET SUBCOMMITTEE, MEMBER

COMMITTEE ASSIGNMENTS:

JUNEAU, AK 90801*1182 
PHONE: (907)465*8080 
r AX: (007)465*3040

SESSION: 
STATE CAPITOL

INTERIM:
716 WEST4TH AVENUE, SUITE 640
ANCHORAGE, AK 99501 
PHONE. (907)251-8191 
FAX: (007)250*2916

Representative Norman Rokeberg
April 7, 1998

Mr. Steve Kortie 
1128 Jackson Drive 
Anchorage, AK 99518

Dear Mr. Kortie:

Thank you for your recent message. I am always pleased to know the views of 
my constituents.

HB 323 currently lacks the support of Alaska's school districts. However, as 
Chairman of the Labor & Commerce, I have sent a letter to the Anchorage 
School District to ask if the ASD couL' support the bill, if the employees had the 
option to fund the interim period themselves.

I support the concept that employees should enjoy typical retirement benefits by 
increasing their own contributions.

I appreciate you taking the time to contact me. If you would like to speak directly 
to a staff person, please feel free to give my office a call at 1*800-773*4968 or e* 
mail me at: Representative_Norman_Rokeberg@legis.state.ak.us.

Please keep me advised of your concerns.

I . okeberg

mailto:Representative_Norman_Rokeberg@legis.state.ak.us
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Affiliated with tlte National Education Association

NEA-AIaska Position Paper

HB 323

NEA-AIaska supports House Bill 323.

NEA-AIaska seeks legislation to cause equitable treatment between teachers and school 
em ployees. After twenty years o f  service in an Alaska school district a teacher receives 
twenty years o f  credit for purposes o f  retirement. In contrast a school secretary, a janitor, 
or school bus driver working the same 20 years receives only 15 years o f  service credit. 
For a support em ployee working a nine month school term it takes 40 years to get 30 
years o f  retirement service credit. It takes the same employee 6.8 years to vest in the 
retirement system instead o f  five.

Legislative changes last year have made it harder for school support staff members to vest 
in order to qualify for health insurance at retirement. A  newly em ployed school support 
em ployee working on a nine month contract must work 13.3 years instead o f  the 10 year 
requirement.

It’ s not difficult to understand why retirement incentives have not been made available to 
school support employees. For a school district to RIP a nine month employee, the 
district must pay a twelve month retirement credit and the savings that would accrue are 
lost in the purchasing o f  the extra year. To provide a three year incentive, a school 
district would have to purchase four work years.

Meanwhile a support employee has limited opportunities to seek summer employment in 
many communities in Alaska. In particular jobs that allow the em ployee to add to their 
PERS time during the summer months are non-existent.

W e seek a degree o f  equity. We realize the importance o f  the work provided by support 
staff who work shoulder to shoulder with teachers and administrators The pressures 
associated with the jo b  are similar for support staff as they are for teachers. Increasing 
student enrollment causes increased worked demands on support staff. They work to do 
more with less each year. The stress o f  work is as prevalent with them as with teachers.

In 1997 Alaska schools hired the highest number o f  new teachers ever. W e do not have 
statistics on support staff turn over. Support staff generally represents a more stable work

ANCHORAGE REGIONAL OFFICE • I840 S. Ilragaw Street, Suite 103 • Anchorage, Alaska 99508 • (907) 274-0536 • FAX: (907) 274-0551 
JUNEAU OFFICE • 114 Second Street • Juneau, Alaska 99801 • (907) 586-3090 • FAX: (907) 586-2744 

FAIRBANKS REGIONAL OFFICE * 2 118 Cushman Street • Fairbanks, Alaska 99701 • (907) 456-4435 • FAX: (907) 456-2la9



force within schools and communities. But i f  teacher turn-over statistics are any indicator 
o f  possible support turn-over, we face a developing hiring crisis. Alaska must initiate 
efforts now  to attract and retain teachers and support staff so that we can maintain 
excellent schools for children.

HB 323 is the right step in establishing a degree o f  equity with other employees and 
elected officials o f  school districts. School board members who participate in PERS 
receive a year’ s credit for attendance and work related to their duties as members o f  the 
board. It is only fair to provide the same for school support employees who work more 
hours for the school.

School em ployees have heard others argue that they are treated no differently than 
seasonal workers. School support employees are treated different in ways other than 
retirement and those listed above. For example, seasonal workers are entitled to 
unemployment benefits during non-work time. School support staff are specifical ly 
excluded from unemployment benefits during non-work time.

In addition school support employees have seen benefits and hours reduced. In the public 
sector, they have becom e among the lowest paid. They too are required to make ends 
meet. The retirement sysiem that school employees currently have punishes those who 
can least afford to save for their future.

W e urge the Legislature to pass House Bill 323.



ALASKA STATE LEGISLATURE 
House of Representatives

REPRESENTATIVE NORMAN ROKEBERG, CHAIRMAN
REPRESENTATIVE JOHN COWDERY. VICE CHAIRMAN 
REPRESENTATIVE BILL HUDSON 
REPRESENTATIVE JOE RYAN 
REPRESENTATIVE JERRY SANDERS 
REPRESENTATIVE TOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE AIDE. SHIRLEY ARMSTRONG 
COMMITTEE SECRETARY. CATHY WOOD 
COMMITTEE HEARING ROOM 17 STATE CAPITOL

COMMITTEE MEMBERS. INTERIM:
716 WEST 4TH AVENUE. SUITE 640 
ANCHORAGE, AK 99501 
PHONE: (907)250-8191 
FAX: (907)258-2916
SESSION:STATE CAPITOL, ROOM 24 
JUNEAU, AK 99801-1182 
PHONE: (907) 465-195-1 
FAX: (907) 465-2040

L a b o r  a n d  C o m m e r c e  C o m m i t t e e

MEMORANDUM

TO:

FROM:

Representative John Cowdery 
Representative Bill Hudson 
Representative Joe Ryan 
Representative Jerry Sanders 
Representative Tom Brice 
Representative Gene Kubina

Representative Norman Rokeberg, Chairman 
House Labor & Commerce Committee

DATE: March 7, 1998

SUBJECT: Additional Bill Information -

Attached is information that has come to he House Labor and Commerce Committee since our 
committee hearing

Attachments



r x b r u a f u |  \y ( I Q C ^  | _

O c - u K W  W  l o e .  ^ W o W L o t

P U a s ^  \wVn r u ^ t A  rvu/i t r  01 <Xy\ck 10 k n o h K  c \ a s s i 9 ) e d

-Ve/iA\tfr\ivf\\^ W  -Hvl. \-\n\ASe L a b o r  A/a A -*, yv\n\:>Y|e < ‘S>

C Pim rnftxr.q.. C o m r i  iV ^  5., C o n d P  rr\ i/\ ^  —
» 1

\A<&> ^ . 2 * 3 . IL  MOM. - f a  S U /O O O /L  tt lK

0 ^ 6 $ ^  oV - W i A  \o i \1 , ifA w cyb  \aiovd A

Avl\ v S r V o o l  At'rAciC^f" .w L o ^ K ^ r C^v\/e, 12. r A o n V l\  f r f c M

r’ cjf’ v W W A  A-€(Kr/U<? ,-r  ̂ o r  p W s < \ W  A c 'S u o n o /L ^D<T . p ^ i_ V v _ 4 . CA t O s./ Q  I t t p U v i? ?  A,

O*/f.<% o »\f\e fv . k̂ T 4  \r\lnAt\nrA 'W )rJ<kr&  -m i .
V 1 I ) "

v*^i (Kff(\0 fl 0  CM '  A\\i>Ca Tn r>C OV\<aiv\(A a W P v w W u  o \K * W r  W < n u / f o A w W * h o A

/T tu n lr h f -P .(W r  cJ t\qv\ ta iT m O - s L a k  flk  Îc(.y <m a .
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To Whom It May Concern:

Please enter into record my testimony to the House Labor and 
Commerce Committee concerning HB 323, February 11, 1998.

I support HB 323. for the following reasons:

1. W e  need equity for ALL  school district employees. Certified staff 
already receive the full 12 months credit for 9 months of service. 
Classified should be treated the same.

2. Unlike other “seasonal” employees, school district employees are 
not eligible for unemployment benefits during the summer

3. Elected officials receive 12 months credit. They clearly do N O T  
put in as many hours per day that classified employees do, yet 
they receive the full credit toward their retirement.

Please, let’s make this equitable.

Thank you for the opportunity to voice our opinions and concerns.

p  i n r a r o l w

months.

Cherie Creek 
101 Winchester W ay 
Sitka, AK  99835 
907 -747 -3290
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