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(1) Rem it i n t e r e s t  o r  d i v i d e n d s  on  t h e  a v e r a g e  
m o n th ly  b a l a n c e  i n  th e  a c c o u n t ,  o r  a s  o t h e r w is e  c o m p u te d  i n  
a c c o r d a n c e  w i t h  t h e  s t a n d a r d  a c c o u n t i n g  p r a c t i c e  o f  t h e  Bank, 
S a v in g s  a n d  Loan A s s o c i a t i o n ,  C r e d i t  U nion , o r  S a v in g s  Bank, 
l e s s  r e a s o n a b l e  s e r v i c e  c h a r g e s  and  o t h e r  r e l a t e d  c h a r g e s ,  t o
th e  T r e a s u r e r  o f  S t a t e  a t  l e a s t  q u a r t e r l y  f o r  d e p o s i t  i n  t h e  L e g a l  
A id  Fund e s t a b l i s h e d  u n d e r  s e c t i o n  1 2 0 .5 2  o f  t h e  R e v i s e d  C ode .

(2) A t  t h e  t im e  o f  e a ch  r e m i t t a n c e ,  t r a n s m i t  t o  
t h e  T r e a s u r e r  o f  S t a t e ,  and i f  r e q u e s t e d ,  t o  The O h io  L e g a l  
A s s i s t a n c e  F o u n d a t io n ,  and t h e  T i t l e  I n s u r a n c e  A g e n t  o r  Company, 
a s t a t e m e n t  s h o w in g  t h e  name o f  t h e  t i t l e  i n s u r a n c e  a g e n t  o r  
com pany f o r  whom the r e m i t t a n c e  i s  s e n t ,  t h e  r a t e  o f  i n t e r e s t  
a p p l i e d ,  t h e  a c c o u n t i n g  p e r i o d ,  t h e  n e t  amount r e m i t t e d  t o  t h e  
T r e a s u r e r  o f  S t a t e  f o r  e a ch  a c c o u n t ,  t h e  t o t a l  r e m i t t e d ,  t h e  
a v e r a g e  a c c o u n t  b a l a n c e  f o r  e a c h  month o f  th e  p e r i o d  f o r  w h ich  
t h e  r e p o r t  i s  made, and t h e  am ount d e d u c t e d  f o r  s e r v i c e  c h a r g e  
and o t h e r  r e l a t e d  c h a r g e s .

(E) The s t a t e m e n t s  and  r e p o r t s  s u b m it t e d  b y  t h e  Bank, 
S a v in g s  and  Loan A s s o c i a t i o n ,  C r e d i t  U nion , o r  S a v in g s  Bank u n der  
t h i s  s e c t i o n ,  a r e  n o t  p u b l i c  r e c o r d s  s u b j e c t  t o  s e c t i o n  1 4 9 .2 3  o f  
th e  R e v i s e d  C ode and s h a l l  b e  u s e d  o n l y  t o  a d m i n i s t e r  t h e  l e g a l  
a i d  fu n d .

(F) No fun ds  b e l o n g i n g  t o  a t i t l e  i n s u r a n c e  a g e n t  o r  
company s h a l l  b e  d e p o s i t e d  i n t o  an a c c o u n t  e s t a b l i s h e d  u n d e r  
d i v i s i o n  (A) o f  t h i s  s e c t i o n  e x c e p t  funds  n e c e s s a r y  t o  p a y  s e r v i c e  
c h a r g e s  and  o t h e r  r e l a t e d  c h a r g e s  o f  t h e  Bank, S a v in g s  and Loan 
A s s o c i a t i o n ,  C r e d i t  U nion , o r  S a v in g s  Bank t h a t  a r e  i n  e x c e s s
o f  e a r n i n g  on  th e  a c c o u n t .

(G) No l i a b i l i t y  a r i s i n g  o u t  o f  any n e g l i g e n t  a c t  o r  
o m i s s i o n  o f  any  t i t l e  i n s u r a n c e  a g e n t  o r  company w i t h  r e s p e c t  t o  
any a c c o u n t  e s t a b l i s h e d  u n d e r  d i v i s i o n  A.i o f  t h i s  s e c t i o n  s h a l l  
be  im p u te d  t o  th e  Bank, S a v in g s  and  Loan . A s s o c i a t i o n ,  C r e d i t  U nion , 
o r  S a v in g s  Bank.

(H) Nr l i a b i l i t y  o r  r e s p o n s i b i l i t y  a r i s i n g  o u t  o f  any  
n e g l i g e n t  a c t  o r  o m i s s i o n  o f  an y  t i t l e  in s u r a n c e  a g e n t  w i t h  
r e s p e c t  t o  an y  a c c o u n t  e s t a b l i s h e d  under d i v i s i o n  (A) o f  t h i s  
s e c t i o n  s h a l l  be  im pu ted  t o  a t i t l e  in s u r a n c e  com pa n y .

( I )  The S u p e r i n t e n d e n t  may a d o p t ,  i n  a c c o r d a n c e  w i t h  
C h a p te r  1 1 9 ,  o f  th e  R e v i s e d  C o d e ,  r u l e s  t h a t  p e r t a i n  t o  t h e  u se  
o f  a c c o u n t  e s t a b l i s h e d  u n d e r  d i v i s i r n  (.A o f  t h i s  s e c t i o n  and t o  
t h e  e n f o r c e m e n t  o f  t h i s  s e c t io n .C C O C D
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Real Estate Settlement Procedures Act
Sec. 2605 . Servicing o f  m ortgage loans and administration o f  e s c r o w  accounts

From t h e  U .S .  Code O n l i n e  v i a  GPO A c c e s s  
[ w a i s . a c c e s s . g p o . g o v ]
[Laws i n  e f f e c t  as  o f  J a n u a r y  1 6 ,  1996]
[D ocu m en t n o t  a f f e c t e d  b y  P u b l i c  Laws e n a c t e d  b e t w e e n  

J a n u a r y  16, 1996 and A u g u s t  2 8 ,  1996]
[C ITE : 1 2 U S C 2 6 0 5 ]

TITLE 1 2 — BANKS AND EANKING 

CHAPTER 2 7 — REAL ESTATE SETTLEMENT PROCEDURES

S e c .  2 6 0 5 .  S e r v i c i n g  o f  m o r t g a g e  l o a n s  and a d m i n i s t r a t i o n  o f  
e s c r o w  a c c o u n t s

(a) D i s c l o s u r e  t o  a p p l i c a n t  r e l a t i n g  t o  a s s ig n m e n t ,  s a l e ,  o r  t r a n s f e r  o f  
l o a n  s e r v i c i n g

(1 )  In  g e n e r a l

Each p e r s o n  who m akes a f e d e r a l l y  r e l a t e d  m o r t g a g e  l e a n  s h a l l  
d i s c l o s e  t o  e a ch  p e r s o n  who a p p l i e s  f o r  any  s u c h  l o a n ,  a t  t h e  t im e  
o f  a p p l i c a t i o n  f o r  t h e  l o a n —

(A.) -whether t h e  s e r v i c i n g  o f  any s u c h  l o a n  m ay_be a s s ig n e d ,  
s o l d ,  o r  t r a n s f e r r e d  t o  any o t h e r  p e r s o n  a t  an y  t im e  w h i l e  su ch  
l o a n  i s  o u t s t a n d i n g ;

(3) a t  t h e  c h o i c e  o f  th e  p e r s o n  m a k in g  a f e d e r a l l y  r e l a t e d  
m o r tg a g e  l o a n —

( i )  f o r  e a c h  o f  t h e  m ost r e c e n t  3 c a l e n d a r  y e a rs  
c o m p le t e d  ( a t  t h e  t im e  o f  su ch  a p p l i c a t i o n ) ,  th e  p e r c e n t a g e  
( r o u n d e d  .̂o t h e  n e a r e s t  q u a r t i l e )  o f  l o a n s  made by  such  
p e r s o n  f o r  w h ic h  t h e  s e r v i c i n g  has  b e e n  a s s i g n e d ,  s o l d ,  o r  
t r a n s f e r r e d  a s  o f  t h e  end o f  t h e  m o s t  r e c e n t  c a l e n d a r  y e a r  
c o m p le t e d ,  e x c e p t  t h a t —

( I )  f o r  a n y  l o a n  a p p l i c a t i o n  d u r i n g  t h e  12-m onth 
p e r i o d  b e g i n n i n g  on November 2 8 ,  1 9 9 0 ,  t h e  i n f o r m a t i o n  
d i s c l o s e d  u n d e r  t h i s  s u b p a r a g r a p h  may b e  f o r  c r . ly  th e  
m ost r e c e n t  c a l e n d a r  y e a r  c o m p l e t e d ,  and  f o r  any l o a n  
a p p l i c a t i o n  d u r i n g  th e  12-m onth  p e r i o d  b e g in n i n g  1 y e a r  
a f t e r  N ovem ber 28 , 1990, th e  i n f o r m a t i o n  d i s c l o s e d  u n d er  
t h i s  s u b p a r a g r a p h  may be  f o r  t h e  m o s t  r e c e n t  2 c a l e n d a r  
y e a r s  c o m p l e t e d ;  and

( I I )  t h i s  s u b p a r a g ra p h  may n o t  b e  c o n s t r u e d  to  
r e q u i r e  t h e  i n c l u s i o n ,  i n  t h e  p e r c e n t a g e  d i s c l o s e d ,  o f  
any l o a n s  t h e  s e r v c i n g  o f  w h ich  h a s  b e e n  a s s ig n e d ,  
s o l d ,  o r  t r a n s f e - .ed  by  t h e  p e r s o n  m a k in g  th e  lo a n  t o  a 
t r a n s f e r e e  s e r v . c e r  t h a t  i s  an a f f i l i a t e  o r  s u b s i d i a r y  
o f  s u ch  p e r s o n ;  o r
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( i i )  a s t a t e m e n t  t h a t  th e  p e r s o n  m akin g  t h e  l o a n  has 
p r e v i o u s l y  a s s i g n e d ,  s o l d ,  o r  t r a n s f e r r e d  t h e  s e r v i c i n g  o f  
f e d e r a l l y  r e l a t e d  m o r tg a g e  l o a n s ;  and

(C) i f  t h e  p e r s o n  who makes t h e  l o a n  d o e s  n o t  en ga ge  i n  t h e  
s e r v i c i n g  o f  a n y  f e d e r a l l y  r e l a t e d  m o r tg a g e  l o a n s ,  t h a t  t h e r e  i s  
a p r e s e n t  i n t e n t  on  t h e  p a r t  o f  su ch  p e r s o n  ( a t  t h e  t im e  o f  s u ch  
a p p l i c a t i o n )  t o  a s s i g n ,  s e l l ,  o r  t r a n s f e r  t h e  s e r v i c i n g  o f  s u ch  
l o a n  t o  a n o t h e r  p e r s o n .

(2 )  M o d e l  d i s c l o s u r e  s t a t e m e n t s

Not l a t e r  th a n  90 d a y s  a f t e r  November 2 8 ,  1 9 9 0 ,  t h e  S e c r e t a r y  
s h a l l  d e v e l o p  a m o d e l  d i s c l o s u r e  s t a t e m e n t  f o r  n o t i f i c a t i o n  t o  
a p p l i c a n t s  u n d e r  p a r a g r a p h  (1 )  w i th  r e s p e c t  t o  s e r v i c i n g  p r o c e d u r e s ,  
t r a n s f e r  p r a c t i c e s  and  r e q u i r e m e n t s ,  and c o m p l a i n t  r e s o l u t i o n .  The 
m o d e l  s t a t e m e n t  s h a l l  p r o v i d e  f o r  th e  p e r s o n  o r i g i n a t i n g  th e  l o a n  t o  
d i s c l o s e  t h e i r  c a p a c i t y  t o  s e r v i c e  l o a n s  and t h e  b e s t  a v a i l a b l e  
e s t i m a t e  o f  t h e  p e r c e n t a g e  o f  a l l  l o a n s  made b y  s u c h  p e r s o n  f o r  
w h ich  th e  s e r v i c i n ~  w i l l  b e  a s s ig n e d ,  s o l d ,  o r  t r a n s f e r r e d  d u r in g  
th e  1 2 -m on th  p e r i o  b e g i n n i n g  upon th e  o r i g i n a t i o n .  The e s t im a t e  
s h a l l  b e  e x p r e s s e d  a s  o n e  o f  t h e  f o l l o w i n g  r a n g e  o f  p o s s i b i l i t i e s —  
b e tw e e n  0 and 25 p e r c e n t ,  b e tw e e n  26 and 50 p e r c e n t ,  b e tw e e n  51 and 
75 p e r c e n t ,  o r  b e t w e e n  76 and  100 p e r c e n t .  T h i s  p a r a g r a p h  may n o t  b e  
c o n s t r u e d  t o  r e q u i r e  t h e  i n c l u s i o n ,  i n  t h e  e s t i m a t e  d i s c l o s e d ,  o f  
a n y  l o a n s  th e  s e r v i c i n g  o f  w h ich  w i l l  b e  a s s i g n e d ,  s o l d ,  o r  
t r a n s f e r r e d  b y  t h e  p e r s o n  o r i g i n a t i n g  t h e  l o a n  t o  a t r a n s f e r e e  
s e r v i c e r  t h a t  i s  an a f f i l i a t e  o r  s u b s i d i a r y  o f  s u c h  p e r s o n .

(3 )  S i g n a t u r e  o f  a p p l i c a n t

Any d i s c l o s u r e  o f  t h e  i n f o r m a t i o n  r e q u i r e d  u n d e r  p a r a g r a p h  (1) 
s h a l l  n o t  b e  e f f e c t i v e  f o r  p u r p o s e s  o f  t h i s  s e c t i o n  u n l e s s  th e  
d i s c l o s u r e  i s  a c c o m p a n ie d  b y  a w r i t t e n  s t a t e m e n t ,  i n  s u ch  fo rm  as 
th e  S e c r e t a r y  s h a l l  d e v e l o p  b e f o r e  th e  e x p i r a t i o n  o f  t h e  9 0 -d a y  
p e r i o d  b e g i n n i n g  on  N ovem ber 28 , 1550, t h a t  t h e  a p p l i c a n t  has r e a d  
and u n d e r s t o o d  t h e  d i s c l o s u r e  and t h a t  i s  e v i d e n c e d  b y  th e  s i g n a t u r e  
o f  t h e  a p p l i c a n t  a t  t h e  p l a c e  w here su ch  s t a t e m e n t  a p p e a r s  i n  th e  
a p p l i c a t i o n .

(b) N o t i c e  by  t r a n s f e r o r  o f  l o a n  s e r v i c i n g  a t  t im e  o f  t r a n s f e r

( l j  . . o t i c e  r e a u ir e m e n ’ .

E ach s e r v i c e r  o f  an y  f e d e r a l l y  r e l a t e d  m o r t g a g e  l o a n  s h a l l  
n o t i f y  t h e  b o r r o w e r  i n  w r i t i n g  o f  any a s s ig n m e n t ,  s a l e ,  o r  t r a n s f e r  
o f  t h e  s e r v i c i n g  o f  t h e  l o a n  t o  any o t h e r  p e r s o n .

(2 )  Time o f  n o t i c e

(A) In  g e n e r a l

E x c e p t  a s  p r o v i d e d  u n d er  s u b p a r a g r a p h s  (B) and (C) , th e  
n o t i c e  r e q u i r e d  u n d e r  p a r a g r a p h  (1) s h a l l  b e  made t o  th e  
b o r r o w e r  n o t  l e s s  th a n  15 d ay s  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  
t r a n s f e r  o f  t h e  s e r v i c i n g  o f  th e  m o r tg a g e  l o a n  (w it h  r e s p e c t  t o  
w h ich  su ch  n o t i c e  i s  m a d e ) ,

(B) E x c e p t i o n  f o r  c e r t a i n  p r o c e e d i n g s

The n o t i c e  r e q u i r e d  u n der  p a ra g ra p h  (3 )  s h a l l  b e  made t o  t h e  
b o r r o w e r  n o t  m ore  th a n  30 d a y s  a f t e r  t h e  e f f e c t i v e  d a t e  o f  
a s s ig n m e n t ,  s a l e ,  o r  t r a n s f e r  o f  th e  s e r v i c i n g  o f  t h e  m o r tg a g e  
l o a n  (w ith  r e s p e c t  t o  w h ich  such  n o t i c e  i s  made) i n  any c a s e  i n
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w h ich  t h e  a s s ig n m e n t ,  s a l e ,  o r  t r a n s f e r  c f  t h e  s e r v i c i n g  o f  th e  
m o r tg a g e  l o a n  i s  p r e c e d e d  b y —

( i )  t e r m i n a t i o n  o f  t h e  c o n t r a c r  f o r  s e r v i c i n g  t h e  l o a n  
f o r  c a u s e ;

( i i )  commencement o f  p r o c e e d i n g s  f o r  b a n k r u p t c y  o f  t h e  
s e r v i c e r ;  o r

( i i i )  commencement o f  p r o c e e d i n g s  b y  t h e  F e d e r a l  D e p o s i t  
I n s u r a n c e  C o r p o r a t i o n  o r  t h e  R e s o l u t i o n  T r u s t  C o r p o r a t i o n  
f o r  c o n s e r v a t o r s h i p  o r  r e c e i v e r s h i p  c f  t h e  s e r v i c e r  ( o r  an 
e n t i t y  b y  w h ich  t h e  s e r v i c e r  i s  owned o r  c o n t r o l l e d ) .

(C) E x c e p t i o n  f o r  n o t i c e  p r o v i d e d  a t  c l o s i n g

The p r o v i s i o n s  o f  s u b p a r a g r a p h s  (A) and (B) s h a l l  n o t  a p p ly  
t o  any a s s i g n m e n t ,  s a l e ,  o r  t r a n s f e r  c f  th e  s e r v i c i n g  o f  a n y  
m o r tg a g e  l o a n  i f  t h e  p e r s o n  who m akes the  l o a n  p r o v i d e s  t o  t h e  
b o r r o w e r ,  a t  s e t t l e m e n t  (w i t h  r e s p e c t  t o  th e  p r o p e r t y  f o r  w h ich  
t h e  m o r t g a g e  l o a n  :.s m ade) ,  w r i t t e n  n c t r c e  u n d e r  p a r a g r a p h  (3) 
o f  s u ch  t r a n s f e r .

(3 )  C o n te n ts  o f  n o t i c e

The n o t i c e  r e q u i r e d  u n der  p a r a g r a p h  (1 s h a l l  i n c l u d e  t h e  
f o l l o w i n g  i n f o r m a t i o n :

(A) The  e f f e c t i v e  d a t e  o f  t r a n s f e r  o f  th e  s e r v i c i n g  
d e s c r i b e d  i n  s u c n  p a r a g r a p h .

(B) The  nam e, a d d r e s s ,  and  t o l l - f r e e  o r  c o l l e c t  c a l l  
t e l e p h o n e  num ber c f  th e  t r a n s f e r e e  s e r v i c e r .

(C) A  t o l l - f r e e  o r  c o l l e c t  c a l l  t e l e p h o n e  num ber f o r  ( i )  am 
i n d i v i d u a l  e m p lo y e d  by th e  t r a n s f e r o r  s e r v i c e r ,  o r  ( i i )  t h e  
d e p a r t m e n t  o f  t h e  t r a n s f e r o r  s e r v i c e r ,  th a t  can  b e  c o n t a c t e d  by 
th e  b o r r o w e r  t o  answer i n q u i r i e s  r e l a t i n g  t o  t h e  t r a n s f e r  o f  
s e r v i c i n g .

(D) The name a r c  t o l l - f r e e  o r  c o l l e c t  c a l l  t e l e p h o n e  number 
f o r  ( i )  an  i n d i v i d u a l  e m p lo y e d  b y  t h e  t r a n s f e r e e  s e r v i c e r ,  o r  
! n )  t h e  d e p a r t m e n t  o f  th e  t r a n s f e r e e  s e r v i c e r ,  t h a t  c a n  b e  
c o n t a c t e d  b y  t h e  b o r r o w e r  t o  a n s w e r  i n q u i r i e s  r e l a t i n g  t o  t h e  
i r a r . s f e r  o f  s e r v i c i n g .

(E) The d a t e  or. w h ich  t h e  t r a n s f e r : !  s e r v i c e r  who i s  
s e r v i c i n g  t h e  m o r tg a g e  l o a n  b e f o r e  t h e  a ss ig n m e n t ,  s a l e ,  o r  
t r a n s f e r  w i l l  c e a s e  t o  a c c e p t  p a y m e n ts  r e l a t i n g  t o _ t h e  l o a n  and 
th e  d a t e  on  w h ic h  the  t r a n s f e r e e  s e r v i r e r  w i l l  b e g i n  t o  a c c e p t  
su ch  p a y m e n t s .

(F) A ny  i n f o r m a t i o n  c o n c e r n i n g  th e  e f f e c t  t h e  t r a n s f e r  may 
h a v e ,  i f  a n y ,  on  t h e  term s o f  o r  t h e  c o n t in u e d  a v a i l a b i l i t y  o f  
m o r tg a g e  l i f e  o r  d i s e h i l i t y  i n s u r a n c e  or  any o t h e r  t y p e  o f  
o p t i o n a l  i n s u r a n c e  and what a c t i o n ,  i f  any, t h e  b o r r o w e r  m ust 
ta k e  t o  m a i n t a i n  c o v e r a g e .

(G) A s t a t e m e n t  t h a t  t h e  a s s ig n m e n t ,  s a l e ,  o r  t r a n s f e r  o f  
th e  s e r v i c i n g  o f  th e  m o r tg a g e  l o a n  d o e s  n o t  a f f e c t  a n y  t e r m  o r  
c o n d i t i o n  o f  t h e  s e c u r i t y  i n s t r u m e n t s  o th e r  than  t e r n s  d i r e c t l y  
r e l a t e d  t o  t h e  s e r v i c i n g  o f  s u c h  l o a n .

( c )  N o t i c e  b y  t r a n s f e r e e  o f  l o a n  s e r v i c i n g  a t  t i r e  o f  t r a n s f e r

(1 i r o n - - '  r e q u i r e m e n t

Each t r a n s f e r e e  s e r v i c e r  t o  whom t h e  s e r v i c i n g  o f  a n y  f e d e r a l l y  
r e l a t e d  m o r t g a g e  l o a n  i s  a s s i g n e d ,  s o l d ,  o r  t r a n s f e r r e d  s h a l l  n o t i f y  
th e  b o r r o w e r  o f  a n y  surf, a s s ig n m e n t ,  s a l e ,  or t r a n s f e r -

1 Tim e o f  n o t i c e

(A) In  g e n e r a l
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E x c e p t  a s  p r o v i d e d  i n  s u b p a r a g ra p h s  (B) and  ( C ) , t h e  n o t i c e  
r e q u i r e d  u n d e r  p a r a g r a p h  (1) s h a l l  b e  made t o  t h e  b o r r o w e r  n o t  
m ore th an  15 d a y s  a f t e r  th e  e f f e c t i v e  d a t e  c f  t r a n s f e r  o f  th e  
s e r v i c i n g  o f  t h e  m o r t g a g e  l o a n  (w it h  r e s p e c t  t o  w h ich  su ch  
n o t i c e  i s  m a d e ) .

(B) E x c e p t i o n  f o r  c e r t a i n  p r o c e e d i n g s

The n o t i c e  r e q u i r e d  u n d e r  p a r a g r a p h  (1 )  s h a l l  b e  made t o  t h e  
b o r r o w e r  n o t  m ore  th a n  30 d a y s  a f t e r  t h e  e f f e c t i v e  d a t e  o f  
a s s ig n m e n t ,  s a l e ,  o r  t r a n s f e r  o f  t h e  s e r v i c i n g  o f  t h e  m o r tg a g e  
l o a n  (w i t h  r e s p e c t  t o  w h ich  su ch  n o t i c e  i s  made) i n  any c a s e  i n  
w h ich  t h e  a s s i g n m e n t ,  s a l e ,  o r  t r a n s f e r  o f  t h e  s e r v i c i n g  o f  t h e  
m o r tg a g e  l o a n  i s  p r e c e d e d  b y —

( i )  t e r m i n a t i o n  o f  t h e  c o n t r a c t  f o r  s e r v i c i n g  t h e  l o a n  
f o r  c a u s e ;

( i i )  com m encem ent o f  p r o c e e d i n g s  f o r  b a n k r u p t c y  o f  t h e  
s e r v i c e r ;  o r

( i i i )  com m encem ent o f  p r o c e e d i n a s  b y  t h e  F e d e r a l  D e p o s i t  
I n s u r a n c e  C o r p o r a t i o n  o r  th e  R e s o l u t i o n  T r u s t  C o r p o r a t i o n  
f o r  c o n s e r v a t o r s h i p  o r  r e c e i v e r s h i p  o f  t h e  s e r v i c e r  ( o r  an 
e n t i t y  b y  w h ic h  t h e  s e r v i c e r  i s  owned o r  c o n t r o l l e d ) .

(C) E x c e p t i o n  f o r  n o t i c e  p r o v i d e d  a t  c l o s i n g

The p r o v i s i o n s  o f  s u b p a r a g ra p h s  (A) and (B) s h a l l  n o t  a p p ly  
t o  any a s s ig n m e n t ,  s a l e ,  o r  t r a n s f e r  o f  t h e  s e r v i c i n g  o f  any 
m o r tg a g e  l o a n  i f  t h e  p e r s o n  who makes t h e  l o a n  p r o v i d e s  t o  th e  
b o r r o v /e r , a t  s e t t l e m e n t  (w ith  r e s p e c t  t o  t h e  p r o p e r t y  f o r  w h ich  
th e  m o r tg a g e  l o a n  i s  m a d e ) ,  w r i t t e n  n o t i c e  u n d e r  p a r a g r a p h  (3) 
o f  s u ch  t r a n s f e r .

(3 )  C o n t e n t s  o f  n o t i c e

Any n o t i c e  r e q u i r e d  u n d e r  p a r a g r a p h  (1 )  s h a l l  i n c l u d e  th e  
i n f o r m a t i o n  d e s c r i b e d  i n  s u b s e c t i o n  ( b ) (3) o f  t h i s  s e c t i o n .

(d) T re a tm e n t  o f  l o a n  p a y m e n t s  d u r i n g  t r a n s f e r  p e r i o d

D u r in g  th e  6 0 - d a y  p e r i o d  b e g i n n i n g  on th e  e f f e c t i v e  d a t e  o f  t r a n s f e r  
o f  t h e  s e r v i c i n g  o f  a n y  f e d e r a l l y  r e l a t e d  m o r t g a g e  l o a n ,  a _ l a t e  f e e  may 
n o t  b e  im p o se d  on t h e  b o r r o w e r  w i t h  r e s p e c t  t o  an y  p aym en t  on su ch  l o a n  
and no su ch  paym ent may b e  t r e a t e d  as  l a t e  f o r  an y  o t h e r  p u r p o s e s ,  i f  
t h e  paym ent i s  r e c e i v e d  b y  t h e  t r a n s f e r o r  s e r v i c e r  ( r a t h e r  than th e  
t r a n s f e r e e  s e r v i c e r  who s h o u l d  p r o p e r l y  r e c e i v e  pay .n ent )  b e f o r e  t h e  due 
d a t e  a p p l i c a b l e  t o  s u c h  p a y m e n t .

(e )  D uty o f  l o a n  s e r v i c e r  t o  r e s p o n d  t c  b o r r o w e r  i n q u i r i e s

(1)  N o t i c e  o f  r e c e i p t  o f  i n q u i r y

(A) In  g e n e r a l

I f  any s e r v i c e r  o f  a f e d e r a l l y  r e l a t e d  m o r t g a g e  lo a n  
r e c e i v e s  a q u a l i f i e d  w r i t t e n  r e q u e s t  f r o m  t h e  b o r r o w e r  ( o r  an 
a g e n t  o f  t h e  b o r r o w e r )  f o r  i n f o r m a t i o n  r e l a t i n g  t o  th e  s e r v i c i n g  
o f  s u ch  l o a n ,  t h e  s e r v i c e r  s h a l l  p r o v i d e  a w r i t t e n  r e s p o n s e  
a c k n o w le d g in g  r e c e i p t  o f  th e  c o r r e s p o n d e n c e  w i t h i n  20 days  
( e x c l u d i n g  l e g a l  p u b l i c  h o l i d a y s ,  S a t u r d a y s ,  and  Sundays) u n l e s s  
th e  a c t i o n  r e q u e s t e d  i s  ta k en  w i t h in  s u c h  p e r i o d .

(B) Q u a l i f i e d  w r i t t e n  r e q u e s t

F or p u r p o s e s  o f  t h i s  s u b s e c t i o n ,  a q u a l i f i e d  w r i t t e n  r e q u e s t  
s h a l l  be  a w r i t t e n  c o r r e s p o n d e n c e ,  o t h e r  th a n  n o t i c e  on a
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p ay m en t  c o u p o n  o r  o t h e r  p aym en t  medJ urn s u p p l i e d  l :y  t h e  s e r v i c e r ,  
t h a t —

( i )  i n c l u d e s ,  o r  o t h e r w i s e  e n a b le s  t h e  s e r v i c e r  t o  
i d e n t i f y ,  th e  name and  a c c o u n t  o f  th e  b o r r o w e r ;  and

( i i )  i n c l u d e s  a s t a t e m e n t  o f  th e  r e a s o n s  f o r  t h e  b e l i e f  
o f  t h e  b o r r o w e r ,  t o  t h e  e x t e n t  a p p l i c a b l e ,  t h a t  t h e  a c c o u n t  
i s  i n  e r r o r  o r  p r o v i d e s  s u f f i c i e n t  d e t a i l  t o  t h e  s e r v i c e r  
r e g a r d i n g  o t h e r  i n f o r m a t i o n  s o u g h t  b y  t h e  b o r r o w e r .

(2 )  A c t i o n  w i t h  r e s p e c t  t o  i n q u i r y

N ot l a t e r  than  60 d a y s  ( e x c l u d i n g  l e g a l  p u b l i c  h o l i d a y s ,  
S a t u r d a y s ,  and  Sundays) a f t e r  t h e  r e c e i p t  f rom  a n y  b o r r o w e r  o f  any 
q u a l i f i e d  w r i t t e n  r e q u e s t  u n d e r  p a r a g r a p h  (1) a n d ,  i f  a p p l i c a b l e ,  
b e f o r e  t a k i n g  any  a c t i o n  w i t h  r e s p e c t  t o  th e  i n q u i r y  o f  t h e  
b o r r o w e r ,  t h e  s e r v i c e r  s h a l l - -

(A) make a p p r o p r i a t e  c o r r e c t i o n s  i n  t h e  a c c o u n t  o f  t h e  
b o r r o w e r ,  i n c l u d i n g  t h e  c r e d i t i n g  o f  any l a t e  c h a r g e s  o r  
p e n a l t i e s ,  and t r a n s m i t  t o  t h e  b o r r o w e r  a w r i t t e n  n o t i f i c a t i o n  
o f  s u c h  c o r r e c t i o n  (w h ic h  s h a l l  i n c l u d e  t h e  name and  t e l e p h o n e  
num ber o f  a r e p r e s e n t a t i v e  o f  t h e  s e r v i c e r  who c a n  p r o v i d e  
a s s i s t a n c e  t o  th e  b o r r o w e r ) ;

(B) a f t e r  c o n d u c t i n g  an i n v e s t i g a t i o n ,  p r o v i d e  t h e  b o r r o w e r  
w i t h  a w r i t t e n  e x p l a n a t i o n  o r  c l a r i f i c a t i o n  t h a t  i n c l u d e s —

( i )  t o  t h e  e x t e n t  a p p l i c a b l e ,  a s t a t e m e n t  o f  t h e  r e a s o n s  
f o r  w h ic h  th e  s e r v i c e r  b e l i e v e s  th e  a c c o u n t  o f  t h e  b o r r o w e r  
i s  c o r r e c t  as  d e t e r m i n e d  b y  th e  s e r v i c e r ;  a n d

( i i )  t h e  name and  t e l e p h o n e  number o f  an  i n d i v i d u a l  
e m p lo y e d  b y ,  o r  t h e  o f f i c e  o r  departm ent  o f ,  t h e  s e r v i c e r  
who c a n  p r o v i d e  a s s i s t a n c e  t o  th e  b o r r o w e r ;  o r

(C) a f t e r  c o n d u c t i n g  an i n v e s t i g a t i o n ,  p r o v i d e  t h e  b o r r o w e r  
w i t h  a w r i t t e n  e x p l a n a t i o n  o r  c l a r i f i c a t i o n  t h a t  i n c l u d e s —

( l )  i n f o r m a t i o n  r e q u e s t e d  by  th e  b o r r o w e r  o r  an 
e x p l a n a t i o n  o f  why t h e  i n f o r m a t i o n  r e q u e s t e d  i s  u n a v a i l a b l e  
o r  c a n n o t  be  o b t a i n e d  b y  t h e  s e r v i c e r ;  and

( i i )  th e  name and t e l e p h o n e  number o f  an  i n d i v i d u a l  
e m p lo y e d  b y ,  o r  t h e  o f f i c e  o r  d epa rtm en t  o f ,  t h e  s e r v i c e r  
who ca n  p r o v i d e  a s s i s t a n c e  t o  th e  b o r r o w e r .

(3) P r o t e c t i o n  o f  c r e d i t  r a t i n g  _

D u r in g  t h e  6 0 -d a y  p e r i o d  b e g i n n i n g  or. th e  d a t e  o f  t h e  s e r v i c e r ' s  
r e c e i p t  f r o m  any  b o r r o w e r  o f  a q u a l i f i e d  w r i t t e n  r e q u e s t  r e l a t i n g  t o  
a d i s p u t e  r e g a r d i n g  t h e  b o r r o w e r ' s  paym ents, a s e r v i c e r  may n o t  
p r o v i d e  i n f o r m a t i o n  r e g a r d i n g  a n y  o v e r d u e  paym ent , ow e d  b y  su ch  
b o r r o w e r  and  r e l a t i n g  t o  s u c h  p e r i o d  o r  q u a l i f i e d  w r i t t e n  r e q u e s t ,  
t o  an y  c o n s u m e r  r e p o r t i n g  a g e n c y  (a s  su ch  term  i s  d e f i n e d  u n der  
s e c t i o n  1 6 8 1 a  o f  t i t l e  15) .

( f )  Damages and  c o s t s

W hoever  f a i l s  t o  com ply  'with a n y  p r o v i s i o n  o f  t h i s  s e c t i o n  s h a l l  be 
l i a b l e  t o  t h e  b o r r o w e r  f o r  e a c h  s u c h  f a i l u r e  m  t h e  f o l l o w i n g  am ounts :

(1) I n d i v i d u a l s

In  t h e  c a s e  o f  any a c t i o n  b y  an i n d i v i d u a l ,  an am ou nt e q u a l  to  
th e  sum o f - -

(A) a n y  a c t u a l  dam ages  t o  th e  b o r ro w e r  a s  a r e s u l t  o f  th e  
f a i l u r e ;  and

(B) a n y  a d d i t i o n a l  d a m a g e s ,  as th e  c o u r t  may a l l o w ,  i n  th e  
c a s e  o f  a p a t t e r n  o r  p r a c t i c e  o f  rcr .oom .p lian ce  w i t h  t h e  
r e q u i r e m e n t s  o f  t h i s  s e c t i o n ,  i n  ar. amount n o t  t o  e x c e e d  $ 1 ,1 1 1 .
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I n  t h e  c a s e  o f  a c l a s s  a c t i o n ,  an amount e q u a l  t o  t h e  sum o f —
(A) any a c t u a l  dam ages  t o  e a ch  o f  t h e  b o r r o w e r s  i n  t h e  c l a s s

a s  a r e s u l t  o f  t h e  f a i l u r e ;  and
(B) any a d d i t i o n a l  dam ages , as  t h e  c o u r t  may a l l o w ,  i n  th e

c a s e  o f  a p a t t e r n  o r  p r a c t i c e  o f  n o n c o m p l ia n c e  w i t h  t h e  
r e q u i r e m e n t s  o f  t h i s  s e c t i o n ,  i n  an amount n o t  g r e a t e r  than 
$ 1 ,0 0 0  f o r  e a c h  member o f  th e  c l a s s ,  e x c e p t  t h a t  t h e  t o t a l  
amount o f  dam ages u n d e r  t h i s  su b p a r a g ra p h  i n  a n y  c l a s s  a c t i o n  
may n o t  e x c e e d  t h e  l e s s e r  o f —

( i )  $ 5 0 0 ,0 0 0 ;  o r
( i i )  1 p e r c e n t  o f  t h e  n e t  w o r th  o f  t h e  s e r v i c e r .

(3 )  C o s t s

In  a d d i t i o n  t o  t h e  a m ou nts  u n d e r  p a r a g r a p h  (1 )  o r  ( 2 ) ,  i n  th e  
c a s e  o f  any s u c c e s s f u l  a c t i o n  u n d e r  t h i s  s e c t i o n ,  t h e  c o s t s  o f  th e  
a c t i o n ,  t o g e t h e r  w i t h  a n y  a t t o r n e y s  f e e s  i n c u r r e d  i n  c o n n e c t i o n  w ith  
s u c h  a c t i o n  a s  t h e  c o u r t  may d e t e r m in e  t o  b e  r e a s o n a b l e  u n der  th e  
c i r c u m s t a n c e s .

(4 )  N o n l i a b i l i t y

A  t r a n s f e r o r  o r  t r a n s f e r e e  s e r v i c e r  s h a l l  n o t  b e  l i a b l e  under 
t h i s  s u b s e c t i o n  f o r  a n y  f a i l u r e  t o  com ply  w i t h  a n y  r e q u ir e m e n t  un der 
t h i s  s e c t i o n  i f ,  w i t h i n  60 d a y s  a f t e r  d i s c o v e r i n g  an e r r o r  (w h eth er  
p u r s u a n t  t o  a f i n a l  w r i t t e n  e x a m in a t io n  r e p o r t  o r  t h e  s e r v i c e r ' s  own 
p r o c e d u r e s )  and b e f o r e  t h e  commencement o f  an a c t i o n  u n d e r  t h i s  
s u b s e c t i o n  and t h e  r e c e i p t  o f  w r i t t e n  n o t i c e  o f  t h e  e r r o r  fro m  th e  
b o r r o w e r ,  t h e  s e r v i c e r  n o t i f i e s  t h e  p e r s o n  c o n c e r n e d  o f  t h e  e r r o r  
and makes w h a t e v e r  a d j u s t m e n t s  a r e  n e c e s s a r y  i n  t h e  a p p r o p r i a t e  
a c c o u n t  t o  e n s u r e  t h a t  t h e  p e r s o n  w i l l  n o t  b e  r e q u i r e d  t o  p ay  an 
am ount i n  e x c e s s  o f  a n y  am ount t h a t  th e  p e r s o n  o t h e r w i s e  w ou ld  have 
p a i d .

(g )  A d m i n i s t r a t i o n  o f  e s c r o w  a c c o u n t s

I f  t h e  term s o f  any  f e d e r a l l y  r e l a t e d  m o r tg a g e  l o a n  r e q u i r e  th e  
b o r r o w e r  t o  make p aym ents  t o  t h e  s e r v i c e r  o f  th e  l o a n  f o r  d e p o s i t  i n t o  
an e s c r o w  a c c o u n t  f o r  t h e  p u r p o s e  o f  a s s u r i n g  p aym ent o f  t a x e s ,  
i n s u r a n c e  prem ium s, and  o t h e r  c h a r g e s  w ith  r e s p e c t  t o  t h e  p r o p e r t y ,  th e  
s e r v i c e r  s h a l l  make p a y m e n ts  f r o m  th e  e s c r o w  a c c o u n t  f o r  s u ch  t a x e s ,  
i n s u r a n c e  prem ium s, and o t h e r  c h a r g e s  i n  a t i m e l y  m anner a s  su ch  
p ay m en ts  becom e d u e .

(h) P r e e m p t io n  o f  c o n f l i c t i n g  S t a t e  law s

N o t w i t h s t a n d i n g  any p r o v i s i o n  o f  any law  o r  r e g u l a t i o n  o f  any S t a t e ,  
a p e r s o n  who makes a f e d e r a l l y  r e l a t e d  m o r tg a g e  l o a n  o r  a s e r v i c e r  s h a l l  
b e  c o n s i d e r e d  t o  h ave  c o m p l i e d  w i t h  th e  p r o v i s i o n s  o f  an y  s u ch  S t a t e  law  
o r  r e g u l a t i o n  r e q u i r i n g  n o t i c e  t o  a b o r r o w e r  a t  t h e  t im e  o f  a p p l i c a t i o n  
f o r  a l o a n  o r  t r a n s f e r  o f  t h e  s e r v i c i n g  o f  a l o a n  i f  s u c h  p e r s o n  o r  
s e r v i c -  r c o m p l i e s  w i t h  t h e  r e q u i r e m e n t s  u n der  t h i s  s e c t i o n  r e g a r d in g  
t i m i n g ,  c o n t e n t ,  and p r o c e d u r e s  f o r  n o t i f i c a t i o n  o f  t h e  b o r r o w e r .

( i )  D e f i n i t i o n s

F o r  p u r p o s e s  o f  t h i s  s e c t i o n :

(1) E f f e c t i v e  d a t e  o f  t r a n s f e r

The term  ' ' e f f e c t i v e  d a t e  o f  t r a n s f e r '  ' means t h e  d a t e  on w hich  
t h e  m o r tg a g e  paym ent o t  a b o r r o w e r  i s  f i r s t  d u e  t o  t h e  t r a n s f e r e e  
s e r v i c e r  o f  a m o r t g a g e  l o a n  p u r s u a n t  t o  t h e  a s s ig n m e n t ,  s a l e ,  o r

(2) C la s s  a c t io n s
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(2 )  S e r v i c e r

The term  ' ‘ s e r v i c e r ’ ' means t h e  p e r s o n  r e s p o n s i b l e  f o r  s e r v i c i n g
o f  a l o a n  ( i n c l u d i n g  t h e  p e r s o n  who makes o r  h o l d s  a l o a n  i f  su ch
p e r s o n  a l s o  s e r v i c e s  t h e  l o a n ) . The te rm  d o e s  n o t  i n c l u d e —

(A) t h e  F e d e r a l  D e p o s i t  I n s u r a n c e  C o r p o r a t i o n  o r  th e  
R e s o l u t i o n  T r u s t  C o r p o r a t i o n ,  i n  c o n n e c t i o n  w i t h  a s s e t s  
a c q u i r e d ,  a s s i g n e d ,  s o l d ,  o r  t r a n s f e r r e d  p u r s u a n t  t o  s e c t i o n  
1 8 2 3 ( c )  o f  t h i s  t i t l e  o r  a s  r e c e i v e r  o r  c o n s e r v a t o r  o f  an 
i n s u r e d  d e p o s i t o r y  i n s t i t u t i o n ;  and

(B) t h e  G ov ern m en t  N a t i o n a l  M o r tg a g e  A s s o c i a t i o n ,  th e  
F e d e r a l  N a t i o n a l  M o r t g a g e  A s s o c i a t i o n ,  t h e  F e d e r a l  Home Loan 
M o r tg a g e  C o r p o r a t i o n ,  t h e  R e s o l u t i o n  T r u s t  C o r p o r a t i o n ,  o r  t h e  
F e d e r a l  D e p o s i t  I n s u r a n c e  C o r p o r a t i o n ,  i n  a n y  c a s e  i n  w h ich  t h e  
a s s ig n m e n t ,  s a l e ,  o r  t r a n s f e r  o f  th e  s e r v i c i n g  o f  t h e  m o r tg a g e  
l o a n  i s  p r e c e d e d  b y —

( i )  t e r m i n a t i o n  o f  t h e  c o n t r a c t  f o r  s e r v i c i n g  t h e  l o a n  
f o r  c a u s e ;

( i i )  com m encem ent o f  p r o c e e d i n g s  f o r  b a n k r u p t c y  o f  th e  
s e r v i c e r ;  o r

( i i i )  com m encem ent o f  p r o c e e d i n g s  b y  t h e  F e d e r a l  D e p o s i t  
I n s u r a n c e  C o r p o r a t i o n  o r  th e  R e s o l u t i o n  T r u s t  C o r p o r a t i o n  
f o r  c o n s e r v a t o r s h i p  o r  r e c e i v e r s h i p  o f  t h e  s e r v i c e r  ( o r  an 
e n t i t y  b y  w h ic h  t h e  s e r v i c e r  i s  owned o r  c o n t r o l l e d ) .

(3 )  S e r v i c i n g

The term  s e r v i c i n g 11 means r e c e i v i n g  an y  s c h e d u l e d  p e r i o d i c  
p aym en ts  from  a b o r r o w e r  p u r s u a n t  t o  t h e  te rm s  o f  any  l o a n ,  
i n c l u d i n g  amounts f o r  e s c r o w  a c c o u n t s  d e s c r i b e d  i n  s e c t i o n  2609 o f  
t h i s  t i t l e ,  and m akin g  t h e  p aym ents  o f  p r i n c i p a l  and  i n t e r e s t  and 
s u c h  o t h e r  paym ents  w iu h  r e s p e c t  t o  th e  am ounts  r e c e i v e d  f ro m  th e  
b o r r o w e r  as may b e  r e q u i r e d  p u r s u a n t  t o  t h e  t e r m s  o f  th e  l o a n .

( j )  T r a n s i t i o n

(1 )  O r i g i n a t o r  l i a b i l i t y

A p e r s o n  who m akes a f e d e r a l l y  r e l a t e d  m o r t g a g e  l o a n  s h a l l  n o t  
be  l i a b l e  t o  a b o r r o w e r  b e c a u s e  o f  a f a i l u r e  o f  si_ch p e r s o n  t o  
c o m p ly  w i th  s u b s e c t i o n  (a )  o f  t h i s  s e c t i o n  w i t h  r e s p e c t  t o  an 
a p p l i c a t i o n  f o r  a l o a n  made b y  th e  b o r r o w e r  b e f o r e  t h e  r e g u l a t i o n s  
r e f e r r e d  t o  i n  p a r a g r a p h  (3 )  t a k e  e f f e c t .

(2 )  S e r v i c e r  l i a b i l i t y

A s e r v i c e r  o f  a f e d e r a l l y  r e l a t e d  m o r tg a g e  l o a n  s h a l l  n o t  be 
l i a b l e  t o  a b o r r o w e r  b e c a u s e  o f  a f a i l u r e  o f  t h e  s e r v i c e r  t o  p e r f o r m  
any d u t y  un der s u b s e c t i o n  ( b ) ,  ( c ) ,  (d) , o r  (e )  o f  t h i s  s e c t i o n  t h a t
a r i s e s  b e f o r e  t h e  r e g u l a t i o n s  r e f e r r e d  t o  i n  p a r a g r a p h  (3) ta k e  
e f f e c t .

(3) R e g u l a t i o n s  and e f f e c t i v e  d a t e

The S e c r e t a r y  s h a l l ,  b y  r e g u l a t i o n s  t h a t  s h a l l  t a k e  e f f e c t  n o t  
l a t e r  than  A p r i l  2 ' ,  1 9 9 1 ,  e s t a b l i s h  any r e q u i r e m e n t s  n e c e s s a r y  t o  
c a r r y  o u t  t h i s  s e c  i o n .  S u ch  r e g u l a t i o n s  s h a l l  i n c l u d e  th e  m odel 
d i s c l o s u r e  s t a t e m e n t  r e q u i r e d  u n d er  s u b s e c u i o n  ( a ) (2 )  o f  t h i s  
s e c t i o n .

(Pub. L. 9 3 -5 3 3 ,  S e c .  6, a s  a d d e d  Pub. L. 1 0 1 -6 2 5 ,  t i t ^ e  IX , S e c .  941,
Nov. 28 , 1990, 104 S t a t .  4 4 0 5 ;  amended Pub. L. 1 0 2 - 2 7 ,  t i t l e  I I I ,
S e c .  3 1 2 ( a ) ,  A p r .  10, 1 9 9 1 ,  105 S t a t .  154; Pub. L. 1 0 3 - 3 2 5 ,  t i t l e  I I I ,

t r a n s f e r  o f  th e  s e r v i c i n g  o f  th e  m ortgage  lo a n .
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S e c .  345, S e p t .  2 3 ,  1994 , 108 S t a t .  2 2 3 9 . )

P r i o r  P r o v i s i o n s

A p r i o r  s e c t i o n  2 6 0 5 ,  Pub. L . 9 3 - 5 3 3 ,  Sec 
S t a t .  1726 , r e l a t e d  t o  a d v a n ce d  i t e m i z e d  d is rJ  
b y  th e  l e n d e r  a n d  l i a b i l i t y  o f  t h e  l e n d e r  f ; r  
t o  r e p e a l  b y  Pub. L. 9 4 -2 0 5 ,  S e c .  5 ,  J a n .  2 ,

Am endm ents

1994— S u b s e c .  ( a ) ( 1 ) ( B ) .  Pub. L . 1 0 3 -3 2 5  = 
c h o i c e  o f  t h e  p e r s o n  m aking a f e d e r a l l y  r e l a t e  

' ‘ ( i )  f o r  e a c h  c f  th e  m o s t  r e c e n t 1 ' 
f o r  ' ' ( B )  f o r  e a c h  o f  th e  m ost  r e c e n t ' 1, red es  
a s  s u b c l s .  ( I )  and  ( I I ) ,  r e s p e c t i v e l y ,  and  res  
s u b s t i t u t e d  ' ' o r ' '  f o r  ' ‘ a n d ' '  a t  e n d  o f  s u r d
( i i )  .

1991— S u b s e c .  ( j ) .  Pub. L. 1 0 2 -2 7  a d d e d  su 

S e c  t i e r .  R e f e r r e d  t o  i n  Other

T h is  s e c t i o n  i s  r e f e r r e d  t o  i n  s e c t i o n s  li 
t i t l e  15 s e c t i o n  1 6 4 1 .

E5C/TOA Hoiac P a g o  | RESPJL S= 

D a te  C a s t  M o d if irr j-

6, D e c .  2 2 ,  1 9 7 4 ,  zz 
c s u r e  o f  s e t t l e m e n t  t e s t s  
f a i l u r e  t o  c o m p l y ,  p r i o r  
576, 89 S t a t .  1 1 5 8 .

r r b s t i t u t e d  ' '  (B) a t  th e  
<i m o r t g a g e  l o a n —

r g n a t e d  e l s .  ( i )  and i i )  
l i g n e d  m a r g i n s ,
. ( I I ) ,  a n d  a d d e d  d .

i s e c .  ( j ) .

S e c t i o n s

:5 ,  2610  o f  t h i s  t c d e ;

■g Pago  | Krr^j.1 Us 
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(T ext  m atches pnnted bills. D o c u m e n t  has been reform atted  to  m ee: W orld  W i d e  W e b  specifruucns.)

A BILL
T O  A M E N D  T IT L E  27, C O D E  O F  L A W S  OF S O U T H  C A R O L I N A  '9 7 6 ,  R E L A T I N G  T O  P 5LE E R TY  
A N D  C O N V E Y A N C E S ,  B Y  A D D I N G  C H A P T E R  4 9  S O  A S  T O  PROVIDE F O R  R E G U L A T I O N  A N D  
A C C O U N T A B I L I T Y  OF P E R S O N S  O FFE R IN G  C L O S I N G  A N D  S E T T L E M E N T  S E R V I C E S  IS' 
C O N N E C T I O N  W IT H  R E A L  P R O P E R T Y  T R A N S A C T I O N S ;  T O  DEFINE C E R T A I N  T E R M S. 
IN C L U D I N G  "G O O D  F U N D S "; A N D  T O  PR O V ID E  F O R  A  C IV IL  R E M E D Y , I N C L U D I N G  
A T T O R N E Y 'S  FEES T O  T H E  P R E V A I L IN G  P A R T Y ,  F O R  A  VIOLATIO N  O F  T H I S  CHAPTER.

B e  it enacted  by the General A s s e m b ly  o f  the State o f  South  Carolina

S E C T IO N  1. T itle  27 o f  the 1976  C o d e  is amended by ad d in g :

"C H A P T E R  4 9

Real Property Closing and Settlem ent Services

Section 2 7 -4 9 -1 0 .  This chapter m ay be  cited as T h e  D isb u rsem en t  o fru n ds  as Part o f  R e a l  Prrper; 
C los ing  and Settlement Services Act '.

Section  2 7 -4 9 -2 0 .  .As used in this chapter:

(1) 'C lo s in g  and settlement serv ices ' means those services  w h ich  b ene f :  the parties t o  t i e  sale, ratsfer. 
con v eyan ce , lease, encum brance, m ortgage, or creation o f  a secured  tnsrast in and  t o  rea l prorerr. and 
the receipt and disbursement o f  m o n e y  in connection w ith  th o s e  read rmcerty transactions .

(2) 'B orrow er ' means the maker o f  the promissory note e v id e n c in g  the can o f  funds  t o  b e  d e lr .e tn  n  the 
loan clos in g .

(3) 'Lender' means any person or  entity making a loan se cu re d  by  a m in tage  or o th e r  instrument rearing a 
secured interest in and to real property .

(4 )  'Financial institution' means an entity that is authorized un der the nws o f  this Starsu another srre. or 
the United States o f  .America to  m a ke  loans and receive d ep os its ,  ant rear has its d e p o s i t s  insurer ry die 
Federal D e p o s it  Insurance C orp ora t ion  or the National C red it  U nion  Stare Insurance  F u n d .

(5) 'Loan c lo s in g '  means the t im e agreed  upon by the b o r ro w e r  and ie x e r  for the e x e c u t i o n  a rc  b r i e r y  
o f  loan d ocu m en ts  by the borrow er.

(6 )  'Loan docum ents ' means the n o te  evidencing the debt d u e  the lercer. die m o r t g a ^  securing  r e  rebt 
due to the lender, and any other d o cu m e n ts  required by the lender  tc :e  executed b y  t h e  borrovar is. part 
o f  the real property transaction.

(7) 'Funds' means the g ross or net p roceeds  o f  the loan to b e  d is tr ib u te  ay or on  b e h a l f  o f  the e m r  at the 
loan c lo s in g ,  or other monies requ ired  to be delivered to the settlem eu  agent by  th e  p a r t ie s  fcr r =  
com p le t ion  o f  settlement.

(8 )  'Settlement' means the tim e w h e n  the settlement agent has receiver tie  duly  e x e c u t e d  d o cu r e r s and
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funds necessary to ca n y  out the terms o f  the contract b e tw een  the parries.

(9 )  'Party' o r  'parties' means the purchaser, seller, lender, borrow er, s edem en t  agent, a n d  their a gars  or 
representatives in a real property  transaction.

(10 )  'Settlement agent’ means the person responsible fo r  con du ctin g  ± e  settlement a n d  d is b u s e r r e n  o f  
the settlement proceeds and in c lu d es  any individual, professional corporation, p ro fe ss io n a l  assariariao, 
lim ited  liability com pany, lim ited  liability partnership, o r  other entity conducting  se tt lem en t  a rc  
d isbursem ent o f  funds.

(1 1 )  'Disbursement o f  settlement proceeds ' means the p aym ent o f  all proceeds o f  th e  t r a n s a c t s :  ay ahe 
settlem ent agent to the persons entitled to them.

(1 2 )  'C o l le cted  funds' or 'g o o d  funds' means funds w h ich  are in therbnn o f  cash, c o n f i r m e d  warrrsasfer, 
or negotiab le  instrument as p ro v id e d  below, except that negotiab le  instalments f o r  p u r p o se s  afaris 
chapter must be signed by the drawer, be payable on d em an d  to  order or to bearer, a n d  contaia a :  
unconditional order to pay. T h e  fo l lo w in g  are co l le c ted  funds  or c c o d  funds:

(a) cash o r  confirmed wire transfers;

(b )  certified  checks, cashier's ch eck s ,  and teller checks;

(c )  ch eck s  issued by the United States o f  .America or its agent;

(d) ch eck s  issued by this State or  its agent:

(e )  ch eck s  issued by the city  and county  governments or  other polrrcri su bd iv is ions  in  this Sims:

(f) funds in amounts less than f iv e  hundred dollars, in c lu d in g  checks, reveler 's  c h e c k s ,  o r  moaey arrers, 
but m ultip le  items must not b e  used to a\oid this limitation. A  setreraent agent m a y  re fu se  t: r s s r s e  
these funds as defined in this item i f  his reasonable business  judesiera  indicates that th e  funds aary - o t  be 
co l le c ted ;

(g)  ch e ck s  drawn on the e s c r o w  a ccount o f  an attorney l icen sed  to pcecnce law  in th is  State or ra r e  
e s c r o w  a c c c  mt o f  a South C aro lina  licensed real estate broker, prr* *.iied the se tt lem en t  agen: aerie-es in 
g o o d  faith that collected  funds w ill  be  in the settlement agent's  escrawaccount w ith in  a  reascnarje period, 
not to e x ce e d  three business days from  the date o f  c lo s in g ;

(h) a personal or com m ercia l  c h e c k  that has been d ep os ited  sufficiency in a dva n ce  in t o  the  secernent 
agent's e s cr o w  account to a l l o w  Federal Reserve clearance , and for -arch  the s e t t le m e n t  agen: ms proof 
that the funds are irrevocably cred ited  to his account.

( ’ 3 )  'R ece iv ed  and deposited ' m eans that

(a) g o o d  funds are in the p ossess ion  o f  the settlement agent, or an enriioyee o r  representative mere 
settlement agent:

(b )  a record  o f  receipt is entered into the books o f  the settlem ent arena: and

(c)  the funds are actually de livered  for deposit to the financia l in s r a r x n  in a t im e ly  m anner, a r m  exceed  
tw o business days after c lo s in g .
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In the case  o f  a wire transfer or other direct deposit, g o o d  funds are considered to be  'received and 
deposited ' w hen  the financial institution notifies the settlement agent that the funds have been  rece ived .

Section  2 7 -4 9 -3 0 .  (A )  E xcept as p ro v id e d  in Section 2 7 - 4 9 -2 0 ( I 2 ) ( g )  a settlement agent w h o  p rov id es  
c los in g  and settlement services fo r  a real property transaction shall n o t  disburse funds from  an e s c r o w  
account until g o o d  funds related to  the transaction in amounts su ffic ient to fund all d isbursem ents from  
the transaction have been received  and deposited to the e s cro w  account.

(B )  T h e  settlement agent shall maintain records o f  all receipts and disbursements o f  escrow , settlement, 
and c lo s in g  funds for six years.

(C )  T h e  exc lu s ive  civil rem edy for  a party injured by a violation  o f  this chapter is an action fo r  actual 
damages plus reasonable attorney's fees, the fees to be determ ined b y  the court in which the a c t io n  is 
brought i f  the injured party prevails. Otherwise, the defending party must be awarded costs o f  the  action  
and reasonable attorney’s fees, the fees  to be determined by the court.

(D )  This chapter must not be construed  to repeal or m odify  any provis ions  o f  law relative to the  utterance 
or delivery o f  a worthless or fraudulent check , and the prov is ions  o f  this chapter are cum ulative o f  those 
provis ions."

S E C T IO N  2. This act takes effect  u pon  approval by the G overnor.

 X X - —
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E s c ro w  P ro c e d u re s

T h e  fo llow in g  p r o v id e s  a  b r i e f  o v erv iew  o f  C o l o r a d o  E scro w  P r o c e d u r e s  a n d  th ose  procedures 
pra ct iced  by  First A m e r i c a n  H eritage  T it le  C o m p a n y .  F o r  m o re  d e ta i le d  in fo r m a t io n  regarding 
C o lo r a d o  E s c ro w  P r o c e d u r e s ,  contact F irst  A m e r i c a n  Heritage T it le  C o m p a n y  b y  simply click ing  o n  
the em ail  icon  at the b o t t o m  o f  this page.

C lo s in g  and S ettlem en t S e r v ic e s  are very  o fte n  p r o v id e d  with T itle  In su ra n ce . C lo s in g  and Settlem ent 
S e r v ic e  is d e fin e d  as:

"P ro v id in g  se rv ice s  fo r  th e  b e n e fit  o f  all n e ce ssa ry  parties  in c o n n e c tio n  w ith  th e  sa le , leasing, 
e n cu m b erin g , m o r tg a g in g , crea tin g  a secu red  in te rest in and to real p ro p e rty , a n d  th e  recerrt and 
d isbu rsem en t o f  m o n e y  in c o n n e c t io n  with a n y  sa le , lease , en cu m b era n ce , m o r t g a g e , o r  d eec  o f  trust. T h is  
d o e s  n ot in c lu d e  g iv in g  leg a l a d v ice  to said  p arties , n o r  d o e s i n c l u d e  th e  p re p a ra tio n  o f  iegaJ d ocu m e n ts  
e x c e p t  in sofar as th e  p rep a ra tion  o f  such  d o c u m e n ts  is con sidered  to  b e  a s e cre ta r ia l o r  scm .n er-like 
fu n ctio n  d e lega ted  to  th e  t it le  entity, e.g ., p re p a r in g  a d e e d  is  d irected  b y  c l o s i n g  in s tr u c c c c s  p rov id ed  to  
th e  c lo s in g  agent."

In C o lo ra d o , all c lo s in g  transacti ir.s are "T a b le  F u n d e d ."  W h a : this m ea n s is th a t  fu n d s  are received  and  
d isb u rsed  at m e c lo s in g  ta b le , prior to re co rd in g  th e  lega l cccu m en ts .

W h e n  a title c o m p a n y  c lo s e s  the transaction th e y  w i l l  assum e re sp o n s ib ility  f o r  th e  G ap . T ie  Gap is the 
t im e  b etw een  the latest title com m itm en t c e r t i f ic a t io n  and the day the d o c u m e n t s  a re  a ctu ary  recorded  
w ith  the C lerk  and R e c o r d e r .

A ll funds re ce iv e d  fo r  c lo s in g s  m ust c o m p ly  w ith  th e  G o o d  Funds L aw . G o o d  F u n d s  are defined as:

"A v a ila b le  for im m e d ia te d  w ithdraw al as a m atter o f  r ig h t  in cludes a n y  w ir e  tra n sfe r ; any rerirfied c h e c k ; 
cash iers  ch eck : te llers  c h e c k ;  o r  any other in stru m en t as defined b y  F ed era l R e g u la t io n  C C . 12 C F R  part 
2 2 9 .1 0 ( c ) . "

In ord er to p ro v id e  C lo s in g  an d  Settlem ent S e r v ic e s , th e  clos in g  agen t m u st r e c e iv e  written instructions 
fo r  the types o f  s e r v ic e s  w e  p ro v id e

ie. F or a Purchase T ra n s a c t io n  - the Real E state C o n tr a c t  and C lo s in g  In s tru c t io n s .

ie. F or a Loan T ra n s a ct io n  - the Lean C lo s in g  In stru ctio n s  c :  D isb u rsem en t In s tru ct io n s  Should there b e  
an y  d ev iation  from  sa id  in stru ction s, they a ls o  m u st b e  backed by w ritten  in s tr u c t io n s  from  ail appropria te  
parties.

4/1S9SUJ5 p m

http://*-=-=


TABLE CLOSINGS:
0  HAVE YOU STOLEN ANY HORSES LATELY?

By Larry Christensen

ir ln le i l  t r i l l> h n f n i n i l y  f r o n t  th e  
W y u n in t!  h i n d  'l ll lv  A s so c ia tio n  KotrslelW t:

Y ou can  la k e  m y w ire or lu irn m y  
h o u se , but slea l m y h orse  an d  ihere'll Ik* 
hell lo  pay. In W yom in g , h orse  th iev es are  
dealt prellv  se v e r e  (K'nalties. T itle c o m ­
p a n ies and  d o s in g  a g en ts  m ay find th e m ­
se lv e s  Tacing th e  sa m e  p en a lties  as horse  
th ieves.

W yom in g  Statute 26-23-321 requires  
title co n  n a n ies to  m aintain  separate trust 
acco u n ts lor fu n d s h e ld  in co n n ec tio n  w h  
c lo s in g s . Ii a lso  p ro v id es  that fu n d s are th 
property  o l the p erso n s en titled  there! 
u n d er th e  p rov ision s o f  th e  e scro w . )

T h e  m ost c o m m o n  c lo s in g  practice In 
m ost o f  W yom ing is a “table" d o s in g  
(w h e r e  the se lle r  brin gs c lear  title, tile  
b u yer  brings th e  m o n e y , an d  both  w alk  
aw ay  from  th e  c lo s in g  tab le  w ith  w hat th e  
other brou ght), ir th e  title co m p a n y  or  
c lo s in g  agen t d is b u r se s  fu n d s lo  th e  
se ller  IxTore th e  o u y e r s  fu n d s are “co llec t-  

M  .o r  h a v e  c leared  th e  b ank , w e  m ay b e  
:S?rllng horses.

W hat co n stitu tes  co lle c te d  funds? Ask 
five  b an k ers and  you'll got six  an sw ers.

T h e  q u estio n  is a d d ressed  al len gth  by  the  
b oard  o f  G overn ors o f  th e  fed era l R eserve  
S ystem  in its R egu la tion  CC en titled: 
“A vailability o f  F unds an d  C ollection  o f  
C hecks" (1 2  C.F.R. 229. as a m en d ed ). R egu­
lation CC d efin es th e  m axim um  tim e period  
a ban k  can  restrict w ithdraw al o f  a d ep osit 
m ade, d ep en d in g  on  th e  m ethod  o f  deposit,
i.e., cash , ch eck , e t c ____„— — -----

— ^ -" T h e  fo llo w in g  rep resen ts a general 
o u tlin e  o f  th e  bank  d e la y s  perm itted  under  
R egulation  CC: T h e  b ank  must h a v e  funds  
av a ila b le  th e  next b u s in e ss  d ay  fo llo w in g  

■$t**deposit if it is m a d e  in cash , or  w\ilh a 
w ire'transfer, or in th e  form  o f  a cash ier's  
ch e c k , it certified  ch eck  or  a te ller’s ch eck . 
T h e  bank has until th e  fourth b u s in ess  dal 
to  h a v e  fu n d s ava ilab le  fo llo w in g  ih 
d ep o s it  if it's m ad e  w ith  a local ch e c k , ant 
until th e  sev en th  b u s in e ss  day  if a n on  
loca l ch eck  is d ep o s ite d .

W h en  w e  p erform table, c lo s in g s ,'w e  
musT 'e n su r e  that ihtP lnT yer's fu n d s are  
truly co lle c ted . O th erw ise , a bank m ay u se  
oth ers' fu n d s In th e  a cco u n t or u se  its right 
to  transfer m o n e y  from  o u r  o th er  a cco u n ts  
to  c o v e r  th e  buyer's u n cleared  ch eck . 
W y o m in g  Statute 6 -3 -'l02  states that any

b a ilee , or  p erson  en tru sted  w ith  cu sto d y  o f  
any property , w h o  co n v erts  th e  prop erly  
to  th e  ind ividual's o r  an other's u se  is gu ilty  
o f  larceny. L trceny is a fe lo n y  p u n ish ab le  
by im p risonm ent o f  not m ore than III 
years, a fine o f  not m ore than $ 10 ,000 . or  
both . This statute a lso  p ro v id es th e  sa m e  
p en a lly  for s tea lin g  horses.

What if your bank sa y s  it w ill h o n o r  
you r checks?  M ake sure that it is not 
a d v a n c in g  the fu n d s I x c a u s e  o f  you r  rep ­
utation  a s a g o o d  cu sto m er  o f  the b ank , 
and  therefore  b ased  u p o n  you r co m p a n y 's  
ability to  co v er  co lle c tio n  prob lem s.

W e in the title industry are all fam iliar 
w ith  ind em n ifica tion  from  civil liability. 
'I h e  p o licy  o f  title in suran ce is a contract o f  
in d em n ity . I k n o w  o f  n o  co m p a n y  or  
product lo  protect against crim inal p r o se ­
cu tion  and  p en alties. T o  c o n tin u e  ou r  
practices as w e  h a v e  in the past is to  d o  s o  
al co n sid era b le  p erson a l risk. At least 
horse  th iev es g o  in to  their p ro fess io n  fully  
aw are  o f  th e  d angers.

/ . a n y  ( .'h r ls te n se n  is I'/ce / ’re s id e n t,
l-'irsi A m e r ic a n  Title I n s u r a n c e  ( .o n t / ta n y ,  
(.'as/ter, \\'\t>mint>.
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First American Tide Insurance Company

INTER-OFFICE COMMUNICATION

DATE: October 19, 1993

FROM: LISA DOWNER

OFFICE: SEATTLE

TO: LYNNE HART

OFFICE: ANCHORAGE

SUBJECT: WASHINGTON, OREGON AND CALIFORNIA "GOOD FUNDS" LAWS

PER YOUR REQUEST, ENCLOSED PLEASE FIND DOCUMENTATION ON THE ABOVE 
REFERENCED SUBJECT. I HOPE THIS WILL BE OF ASSISTANCE TO YOU. SHOULD YOU 
HAVE ANY FURTHER QUESTIONS PLEASE DO NOT HESITATE TO CONTACT THIS OFFICE.

LMD

ENCLOSURE



First American Title Insurance Company of Oregon
A n  a s s u m e d  nus<"<?ss n a m e  n t  T IT L E  I N S U R A N C E  C O M P A N Y  O F  O R E G O N

Donald D. McKelvey, C ounsel 
Direct Dial 790-1800

John  D. D obson. A ssoc ia te  C ounsel 
Direct Dial. 790-1801 

Larry C h risten sen . R egional Chief Title Officer 
Direct Dial 790-1802

L E G A L  D E PAR TM EN T

2 0 0  S W  M A R K E T  S T R E E T . S U IT E  2 5 0  
P O R T L A N D . O R E G O N  9 7 2 0 1 -5 7 3 0

T elephone (503) <.22-3651 
FAX (503) 790-1805

Tracey R ohrberg, Legal A sst. 
Direct Dial 790-1803

Kindra K. L izarraga, Legal A sst. 
Direct Dial 790-1804

MEMORANDUM

DATE:

FROM:

OFFICE:

TO:

October 14, 1993

John D. Dobson, Vice President

Legal Department 

Lisa Downer
I'J

RE: Good Funds Regulation in Oregon and Washington

Enclosed is the material you requested concerning "Good Funds" in Oregon It is controlled by 
regulations issued by the Real Estate Division, the same good folks who regulate escrows in this 
state. In essence, the regulation requires that we have a "sufficient credit balance" and allows 
the bank to inform us as to when that point is reached; \e., when the bank says we have good 
funds, we have good funds. Also enclosed is the material I received from Santa Ana concerning 
California legislation and good funds. In California, the matter is controlled by statute. As I 
mentioned on the phone, I assume you have the Washington material. As always, if I can be of 
further assistance, please feel free to contact me.



FU N D S A V A IL A B IL IT Y  S C H E D U L E

I. N EX T  BU SIN ESS DAY A V A IL A B IL IT Y : Except as provided in III and IV below, funds from 
..ic following will be available by the business day after the business day of deposit, if each of the 

( licated requirements is met with respect to the item:

Type of Deposit

Endorsed with 
recourse only 
by the Payee

Deposited with 
special 
deposit slip

Deposited in
payee’s
account

Cash Deposits
Wire transfers
U.S. Govt, checks X X
State of Oregon checks X X X
Oregon local govt, checks X X X
Checks drawn on depository bank X X
Cashier's certified, teller's checks X X X
1st $100 of any other check(s) X X X

II. OTHER CHECKS: Except as provided in III and IV, funds from checks which are not covered 
by I above will be available as follows:

Type of Check____________________________ Funds Availability______________________
Drawn on local depository institution _________By 3rd business day after business day of deposit
Drawn on non-local depository institution_________ By 7th business day after business day of deposit

/ TI. NEW DEPOSITORS*: Different rules apply to deposits by new depositors during the first 30 
after the account is opened:

Type of Deposit__________________________ Funds Availability______________________
Cash and Wire Transfer Deposits_______________ By business day after business day of deposit
U.S. govt., State of Oregon, Oregon local govt., 
cashier's, certified, teller’s and depository checks 
meeting requirements indicated in I above, and 
traveler’s checks:

- 1st $3,000 deposited within the 30 days_______By business day after business day of deposit
-any remainder over S3,000______________ By 9th business day after business day of deposit

Other checks and items_______________________ No deadline for funds availability____________

IV. EXCEPTIONS: The depository institution is not required to meet the funds availability deadlines 
set forth in I, II and III in the following cases:

-  deposits to ATM’s not owned by the depository institution
-  deposits of large* or redeposited checks
- deposits to accounts with repeated overdrafts
- deposits of checks which the institution has reasonable cause to believe are uncollectible
- deposits during emergency conditions
- deposits as to which the depository institution and customer have agreed to a longer funds 
availability period.

V. AD D IT IO N AL  IN FO R M AT IO N : THIS NOTICE MERELY SUMMARIZES THE 
ADMINISTRATIVE RULE ADOPTED BY THE DIVISION OF FINANCE AND CORPORATE 
SECURITIES. A COMPLETE COPY OF THE RULE MAY BE OBTAINED FREE OF CHARGE FROM 
THIS DEPOSITORY INSTITUTION UPON REQUEST.



First American Title Company

I N T E R - O F F I C E  C O M M U N I C A T I O N

Date: A p r i l  2 4 ,  1 9 8 6

FROM : C L IF F O R D  L .  MORGAN

Office : S a n t a  A n a  -  S t a f f

TO : C A L I F O R N I A  MANAGERS

O ffice :

Subject: GOOD FUNDS (S B  1 5 5 0 )  C H A P T E R  1 0 0 4  STA T U T E S  OF 1 9 8 4

A s  y o u  r e c a l l ,  i n  1 9 8 4  t h e  L e g i s l a t u r e  p a s s e d  a  l a w  w h i c h  i s  c o m m o n l y  
r e f e r r e d  t o  a s  " G o o d  F u n d s " ,  SB 1 5 5 0 .  T h i s  l a w ,  a m o n g  o t h e r  t h i n g s ,  
d e l t  w i t h  c h e c k s  b o t h  i n - s t a t e  a n d  o u t - o f - s t a t e  w h i c h  a r e  p r e s e n t e d  
i n  o u r  e s c r o w s  o r  s u b e s c r o w s .  T h i s  l a w  a s  w e  h a v e  s t a t e d  i n  p r e v i o u s  
m e m o s ,  r e q u i r e s  a l l  c h e c k s  t o  b e  d e p o s i t e d  i n t o  y o u r  e s c r o w  d e p o s i t o r y  
a c c o u n t  b a n k  b e f o r e  a n y  d i s b u r s e m e n t s  a r e  t o  b e  m a d e .

W i t h  r e s p e c t  t o  i n - s t a t e  c h e c k s  t h e  D e p a r t m e n t  o f  I n s u r a n c e  i n  B u l l e ­
t i n  N o .  8 5 - 6  d a t e d  A p r i l  1 2 ,  1 9 8 5  s t a t e d  i n  p e r t i n e n t  p a r t  i n  p a r a ­
g r a p h  3 b  t h a t ;  " A  C o r p o r a t i o n  o r  p e r s o n a l  c h e c k  m a y  n o t  r e p r e s e n t  
" G o o d  F u n d s "  u n t i l  i t  c l e a r s .  T h u s ,  i f  y o u  a c c e p t  s u c h  a  c h e c k ,  y o u  
s h o u l d  w a i t  u n t i l  f u n d s  a r e  c o l l e c t e d  b e f o r e  d i s b u r s e m e n t s  a r e  m a d e ;  
a s  a n  a l t e r n a t i v e ,  e n c o u r a g e  c u s t o m e r s  t o  m a k e  a r r a n g e m e n t s  t o  f u n d  
e s c r o w s  w i t h  c a s h i e r ' s  c h e c k s ,  c e r t i f i e d  c h e c k s  o r  w i r e  t r a n s f e r ^ " .

A s  f o r  o u t - o f - s t a t e  c h e c k s ,  e v e n  t h o u g h  t h e y  h a v e  b e e n  d e p o s i t e d  w i t h  
y o u r  e s c r o w  d e p o s i t o r y  a c c o u n t  b a n k ,  d i s b u r s e m e n t s  c a n  n o t  b e  m a d e  
u n t i l  t h e  f u n d s  d e r i v e d  f r o m  t h a t  c h e c k  a r e  " a v a i l a b l e  f o r  w i t h d r a w a l  
a s  a  m a t t e r  o f  r i g h t " .  A n y  q u e s t i o n s  y o u  h a v e  o n  a  p a r t i c u l a r  t r a n s ­
a c t i o n  i n v o l v i n g  a n  o u t - o f - s t a t e  c h e c k  a s  t o  w h e n  t h e  f u n d s  w i l l  b e  
a v a i l a b l e  f o r  w i t h d r a w a l  a s  a  m a t t e r  o f  r i g h t ,  s h o u l d  b e  d i r e c t e d  t o  
y o u r  e s c r o w  d e p o s i t o r y  a c c o u n t  b a n k .

I n  a n o t h e r  a r e a  t h e  b u l l e t i n  f r o m  t h e  D e p a r t m e n t  o f - I n s u r a n c e  s t a t e s ;  
" T h e  p r a c t i c e  o f  c l o s i n g  a n  e s c r o w  a n d  d i s b u r s i n g  w i t h  f u n d s  s t i l l  t o  
° ° m e  f r o m  a  l e n d e r  ( w h o  r e q u i r e s  r e c o r d i n g  i n f o r m a t i o n  t o  b e  s u p p l i e d  

. o r  t o  a c t u a l l y  d r a w i n g  i t s  c h e c k )  i s  a  v i o l a t i o n  o f  t h e  l a w  a n d  i s  
: e b a t e .  T h e  p e n a l t y  f o r  s u c h  r e b a t e s  m a y  b e  a s  m u c h  a s  f i v e  t i m e s  
i a m o u n t  o f  m o n e y  i n v o l v e d " .

1281 (1/75)



C a l i f o r n i a  i l a n a c e r  
A p r i l  2 4 ,  1 9 8 6  

• P a g e  T w o

I n f o r m a t i o n  w e  h a v e  r e c e i v e d  f r o m  a  v e r y  g o o d  s o u r c e  i n d i c a t e s  t h a t  
a  s m a l l  U n d e r w r i t t e n  T i t l e  C o m p a n y  i n  L o s  A n g e l e s  C o u n t y  w a s  r e c e n t l y  
a u d i t e d  b y  t h e  D e p a r t m e n t  o f  I n s u r a n c e .  T h e  D e p a r t m e n t  t o o k  r o u g h l y  
s i x  w e e k s  t o  c o m p l e t e  i t s  a u d i t .  T h e  p u r p o s e  o f  t h e  a u d i t ,  w e  a r e  
t o l d ,  w a s  t o  c h e c k  f o r  c o m p l i a n c e  w i t h  SB 1 5 5 0  a n d  t h e  l a w s  p e r t a i n i n g  
t o  " G o o d  F u n d s " .  I t  i s  r e p o r t e d  t h a t  t h i s  s m a l l  U n d e r w r i t t e n  T i t l e  
C o i a p a n y  h a s  b e e n  f i n e d  3 m i l l i o n  d o l l a r s  f o r  v i o l a t i o n s  o f  t h e  
" G o o d  F u n d s ' 1 l a w .

O b v i o u s l y ,  f i n e s  a s s e s s e d  h a v e  s o m e t h i n g  t o  d o  w i t h  v o l u m e  a n d  t h e  
a m o u n t  o f  m o n e y  p a s s i n g  t h r o u g h  o u r  e s c r o w s  a n d  s u b e s c r o w s  w h e r e  
c o m p l i a n c e  w i t h  t h e  l a w  i s  w a n t i n g .

A t t a c h e d  i s  a  c o p y  o f  t h e  I n s u r a n c e  D e p a r t m e n t ' s  B u l l e t i n  N o .  8 5 - 6  
w h i c h  I  am r e q u e s t i n g  y o u  t o  r e v i e w  s o  t h a t  y o u  c a n  m a k e  s u r e  y o u r  
o f f i c e  i s  c o m p l y i n g  w i t h  t h e  " G o o d  F u n d s "  l a w .

O u r  s o u r c e  o f  i n f o r m a t i o n  r e g a r d i n g  t h e  a c t i v i t y  o f  t h e  D e p a r t m e n t  
o f  I n s u r a n c e  i n d i c a t e s  t h a t  t h e  D e p a r t m e n t  h a s  e x p r e s s e d  a n  i n t e n ­
t i o n  o f  a u d i t i n g  m a n y ,  i f  n o t  a l l ,  o f  t h e  t i t l e  c o m p a n i e s  i n  t h i s  
S t a t e  f o r  c o m p l i a n c e  w i t h  t h e  " G o o d  F u n d s "  s t a t u t e s  a n d  t h e  D e p a r t ­
m e n t s  b u l l e t i n  p e r t a i n i n g  t h e r e t o .

I f  y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r ,  f e e l  f r e e  t o  
) c o n t a c t  O s c a r  B e a s l e y  o r  m y s e l f  h e r e  i n  t h e  H om e O f f i c e .

C L M :k b

E n c l o s u r e

c c :  D o n  K e n n e d y
P a r k  K e n n e d y  
O s c a r  B e a s l e y  
S t a f f
C a l i f o r n i a  R e g i o n a l  C o u n s e l
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GOOD FUNDS LAW FOR THE STATE OF WASHINGTON

PURSUANT TO ROW 1 8 . 4 4 . 0 7 0  AS AMENDED JUNE 7 ,  1 9 9 0 :

EVERY CERTIFICATED ESCROW AGENT SHALL KEEP ADEQUATE RECORDS OF ALL 
TRANSACTIONS HANDLED BY OR THROUGH THE AGENT INCLUDING ITEMIZATION OF ALL 
RECEIPTS AND DISBURSEMENTS OF EACH TRANSACTION, WHICH RECORDS SHALL BE OPEN TO 
INSPECTION EY THE DIRECTOR'S AUIHORIZED REPRESENTATIVES.

EVERY CERTIFICATED AGENT SHALL KEEP A SEPARATE ESCROW FUND ACCOUNT IN  A 
RECOGNIZED WASHINGTON STATE DEPOSITORY AUIHORIZED TO RECEIVE FUNDS, IN  WHICH 
SHALL BE KEPT SEPARATE AND APART AND SEGREGATED FROM THE AGENT'S OWN FUNDS, ALL 
FUNDS OR MONEYS OF CLTENTS WHICH ARE BEING HELD BY THE AGENT PENDING THE CLOSING 
OF A  TRANSACTION AND SUCH FUNDS SHALL BE DEPOSITED NO LATER THAN THE FIRST 
BANKING DAY FOLLOWING RECEIPT THEREOF.

AN ESCROW AGENT, UNLESS EXEMPTED BY ROW 1 8 . 4 4 . 0 2 0 ( 2 )  (THAT I S , ATTORNEYS 
IN  THE PRACTICE OF IAW) , SHALL NOT MAKE DISBURSEMENTS ON ANY ESCROW ACCOUNT 
WITHOUT F IR ST RECEIVING DEPOSITS DIRECTLY RELATING TO THE ACCOUNT IN  AMOUNTS AT 
LEAST EQUAL TO THE DISBURSEMENTS. AN ESCROW AGENT SHAT.T, NOT MAKE DISBURSEMENTS 
UNTIL THE NEXT BUSINESS DAY AFTER THE BUSINESS DAY ON WHICH THE FUNDS ARE 
DEPOSITED UNTFSS THE DEPOSIT IS  MADE IN  CASH. BY INTERBANK FT.FCTRONIC TRANSFER. 
OR IN  A FORM THAT PERMITS CONVERSION OF THE DEPOSIT TO CASH ON THE SAME DAY THE 
DEPOSIT IS  MADE. THE DEPOSITS SHALL BE IN  ONE OF THE FOLLOWING FORMS:

(1 )  CASH;

(2 )  INTERBANK ELECTRONIC TRANSFERS SUCH THAT THE FUNDS ARE 
UNCONDITIONALLY RECEIVED BY THE ESCROW AGENT OR THE AGENT'S 
DEPOSITORY;

(3 )  CHECKS, AND CERTIFIED CHECKS THAT ARE PAYABLE IN  WASHINGTON STATE AND 
DRAWN ON FINANCIAL INSTITUTIONS LOCATED IN  WASHINGTON STATE; OR

(4 )  CHECKS, NEGOTIABLE ORDERS OF WITHDRAWAL, MONEY ORDERS, AND ANY OTHER 
ITEMS THAT HAVE BEEN FINALLY PAID AS DESCRIBED IN  RCW 6 2 A .4 -2 1 3  
BEFORE ANY DISBURSEMENT;  OR

(5 )  ANY DEPOSITORY CHECK, INCLUDING ANY CASH IER 'S CHECK, CERTIFIED CHECK, 
OR T E L L E R 'S , WHICH IS  GOVERNED BY THE PROVISIONS OF THE FEDERAL 
EXPEDITED FUNDS AVAILABILITY ACT, 12 U .S . C .  SECTION 4 00 1  ET. SEQ.

THE WORD "IT E M " MEANS ANY INSTRUMENT FOR THE PAYMENT OF MONEY EVEN THOUGH IT  IS  
NOT NEGOTIABLE, BUT DOES NOT INCLUDE MONEY.

VIOLATION OF TH IS SECTION SHALL SUBJECT A ll ESCROW AGENT TO PENALTIES AS 
PRESCRIBED IN  TITLE  9A RCW AND REMEDIES AS PROVIDED IN  CHAPTER 1 9 .8 6  RCW AND 
SHALL CONSTITUTE GROUNDS FOR SUSPENSION OR REVOCATION OF THE REGISTRATION OR 
LICENSE OF ANY CERTIFIED ESCROW AGENT.



As Adopted Hay 31, 1988 
Real Estate  Commissioner 

E f f e c t i v e  July 1, 1988

ACCOUNTING PRACTICES 

863-50-055(1)  A check, s h a l l  not be (drawn, executed,  or 

dated] disbursed p r i o r  to the e x i s t e n c e  in the in d i v id u a l  escrow 

account or a bank, escrow account aga inst  which i t  i s  drawn, 

executed,  or dated ,  o f  a s u f f i c i e n t  c r e d i t  ba lance  to cover the 

check..

(2 )  Transfer  o f  funds between i n d i v i d u a l  c l o s i n g  escrow 

accounts may not be accompl i shed by l e d g e r  e n t r i e s  alone.  The 

t ra n s f er  must be accompanied by wr i t ten  checks  and r e c e i p t s  ch ar g ­

ing and c r e d i t i n g  the a p p ro pr ia te  escrow account  or by a wr i t ten  

t r ans fe r  form f i l e d  in each o f  the escrow accounts  inv o l ved .  A 

t ra n s f er  form s h a l l  co n ta in  the date o f  the t r a n s f e r ,  the amount 

o f  funds being t r a n s f e r r e d ,  the i d e n t i t y  o f  the escrow accounts 

being debited and c r e d i t e d ,  and the s i gn a tu re  o f  a person autho­

r i zed  to sign checks on tho escrow bank a cc o u n t .  Transfer  forms 

may be used only where the escrow accounts i n v o l v e d  in the t ra ns f er  

are c l o s e d  through the same bank account .  The a u t h o r i z a t io n  f o r  

the t r a ns fe r  must be placed  in each escrow f i l e  i n v o l v e d .

(3)  Transfers  between c o l l e c t i o n  escrow accounts  may be made 

by ledger  e n t r i e s  a lo n e .  The e n t r i e s  must i d e n t i f y  the t ran sac t i on  

and be made on each a f f e c t e d  ledger  account .  T ra n s fe r  a u t h o r i z a ­

t ion must be f i l e d  in each escrow account .

(4)  An escrow agent s h a l l  not withdraw or  t r a n s f e r  money from 

any ind iv idua l  escrow account  or  bank escrow account  [ in  excess  o f  

the amount to the c r e d i t  o f  3uch account at the time o f ]  pr ior  to



the ex i s t e nc e  In the ind iv idua l  escrow account  or  bank escrow

account  o f  a s u f f i c i e n t  c r e d i t  balance  to  cover  the payment or 

t r a n s f e r ,

(5)  Escrow fees  from a c l o s i n g  escrow s h a l l  not be withdrawn 

from the c l o s i n g  escrow account u n t i l  i t  i s  ready f o r  c l o s i n g

pursuant to  the w r i t t e n  escrow i n s t r u c t i o n s .  The f e e s  must be

withdrawn no la t e r  than the date o f  o ther  f i n a l  disbursements  from 

the account .  The f ees  may be posted to a separate  f e e  l e d g e r .  I f  

the f e e s  are posted to a separate  f ee  l e d g e r ,  the f e e s  must be

withdrawn at l e a s t  once each month. Unless t r a n s f e r r e d  to a

c o n t r o l  account ,  the check, or voucher used to withdraw c l o s i n g  

escrow f e es  sha l l  d i s c l o s e  the escrow number and amount f o r  each 

f e e  withdrawn.

(6)  Escrow fees  fromm a c o l l e c t i o n  escrow s h a l l  be withdrawn 

from the c o l l e c t i o n  escrow account when the c o l l e c t i o n  s e r v i c e  has 

been performed.  The f e es  may be posted to  a separate  f e e  l e d g e r .  

I f  the f ees  are set  aside  in a separate  f e e  l e d g e r ,  the f ees  must 

be withdrawn at least- once each month. Unless t r a n s f e r r e d  to a 

c o n t r o l  account ,  the check, or voucher used to withdraw c o l l e c t i o n  

escrow fees  shal l  d i s c l o s e  the escrow number and amount f o r  each 

f e e  withdrawn.

(7 )  Only funds re ce i ve d  as part o f  an escrow t r a n s a c t i o n  may 

be de po s i t ed  in the "Escrow' ’ or " T r u s t "  account  e s t a b l i s h e d  under 

ORS [696.560]  696 .578 .

(8 )  Al l  funds depos i ted  in a " T r u s t "  o r  "Escrow"  account 

e s t a b l i s h e d  under ORS [696.560]  696.578 s h a l l  be withdrawn, paid 

o u t ,  or t ran s f err ed  to other  accounts as s p e c i f i e d  in the wr i t ten



escrow i n s t r u c t i o n s  o f  the p r i n c i p a l s  to  the escrow t ra ns a ct io n  

d i rec ted  to  tne escrow agent or pursuant to order o f  a court  o f  

competent j u r i s d i c t i o n .

(9)  A l l  r e c e i p t s  and disbursements  o f  escrow funds sha l l  be

posted in the escrow l e d g e r ,  or  with the w r i t te n  permission o f  the 

Commissioner,  on a separ ate  p o « . i n g  sheet  in the escrow f i l e  as o f  

the dete o f  the t r a n s a c t i o n ,  without  regard to  the date o f  p o s t i n g .

(10)  An escrow agent s h a l l  prov ide  the Commissioner upon the

Commissioner 's  request  with a con t i n u in g  author iz at i on  to c e r t i f y  

the actual  balance in any "Escrow"  or " T r u s t "  account o f  the escrow 

agent e s t a b l i s h e d  under ORS [696 .5 6 0 ]  6 9 6 .5 78 . The a u t h o r i z a t io n  

sha l l  be f i l e d  in the d e p o s i t o r y  in which the account i s  maintained 

and a copy o f  the a u t h o r i z a t i o n  s h a l l  be f i l e d  with the 

Commissioner.

(11)  Upon request  by an aut hor ized  repres ent at i ve  o f  the 

Commissioner,  an escrow agent must demonstrate that a " s u f f i c i e n t  

c r e d i t  ba lance"  e x i s t e d  in an i n d i v i d u a l  escrow c l o s i n g  account 

pr ior  to any disbursement by Producing documentation and f i n a n c i a l  

records  showing that :

(a)  The c l i e n t ' s  t r u s t  funds d e p o s i t e d  into  a c l i e n t s '  t r u s t

account and c r e d i t e d  to the i n d i v i d u a l  account were c o l l e c t e d  and

a v a i la b l e  f o r  di sbursement ;  and

(b) The disbursement o f  these  funds did not invo lve  the use o f  

any other c l i e n t ' s  t r u s t  funds d e p os i t e d  into  a c l i e n t s '  t rust  

account and c r e d i t e d  to  any o the r  in d iv idua l  escrow c l o s i n g  

a cc ou nt .
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§ 12412 TITLE INSURANCE
DIv. 2

one or more title insurers" o r between one or "Notw ithstanding the other provisions o f this 
more title insurers and one o r more underwrit- artic le no title insurer, no controlled escrow 
ten title companies, " i f such division does not company and no underwritten title company
constitute an unlawful rebate as defined by shall pay any commission fo r the solicitation
Section 12404.5". o r negotiation o f title policies, indorsements.
The 1965 amendment substituted “between guarantees and any other forms of title servic-

title insurers o r between title insurers and un- “  ■
derwritten title companies o r between under- The 1985 amendment substituted the second
written title companies" fo r “between two or sentence for the former second and th ird sen- 
more title insurers o r between one or more tences which previously read:
title insurers or between one or more title “However, a title insurer shall specify on any
insurers and one or more underwritten title title policy issued by it, either in a single or
companies"; and inserted “o r prohibited by amount or by itemization, the entire charge
Section 12405.7", deleted "o r the certificate" made to obtain such title policy, including the 
follow ing "examination" in the former second charges made by any underwritten title compa-
sentence, and added the former third sentence ny fo r the title search, title examination, certif-
(see text set out, post). icate o r abstract o f title upon the basis o f
The 1982 amendment inserted “ , fo r work which such title policy is issued. I f so sped

and services actually perfom ed" follow ing *n a single amount, such charge shall be
“ fees o r charges"; inserted “ is" preceding “pro- clearly described as the total charge fo r both
hibited by"; and created two sentences out o f *hc title insurance fee and the title search or 
the former firs t sentence by the substitution of examination, o r abstract o f title, as the case
“o r 12408.5. However," fo r "; provided that"; may be- of any underwritten title company.",
and deleted the former th ird sentence which Pcriva tlon ; Former § 750.1, added by Stats, 
read: 1947. c. 628, p. 1634, § 1.

L ib ra ry References
Background and general effect o f 1965 
amendment. Rev. of 1965 Code Leg.
(Cont.Educ. o f Bar, 1965) page 160.

§ 12413. Disbursements from escrow accounts; conditions precedent
(a ) No title insu rance com pany, c o n tro lled  escrow  com pany, o r  unde rw rit­

ten title  com pany sha ll d isburse funds from  an  escrow  account un til items o r  
d ra fts in an am ount su ffic ien t to fund any d isbursem ents from  the account 
have been received and deposited to the account o r  subm itted fo r  co llection .

(b ) Except as p rovided in  Section 12404, w here a d ra ft , o th e r than a share  
d ra ft, has been received and subm itted f o r  co llec tion , no title insurance 
com pany, con tro lled  escrow  company, o r  unde rw ritten  title com pany sh a ll 
d isburse funds from  an escrow  account w ith  respect to the d ra ft un til the 
proceeds o f  the d ra ft have become ava ilab le  ..for w ithd raw a l as a m atter o f  
righ t from  the fin anc ia l institu tion  to which the d ra ft has been subm itted fo r  
co llec tion .

(c ) Except as p rovided in  Section 12404, w here an  item  which is d rawn on  
an o ffic e  o f  a fin anc ia l institu tion  which is located in  a state o th e r than this 
state, has been received and deposited to the escrow  account, no  title in su r­
ance com pany, c o n tro lled  escrow  com pany, o r  unde rw ritten  title  com pany 
sh a ll d isburse funds fro m  the escrow  account with respect to the item un til 
the proceeds o f  the item  have become ava ila b le  fo r  w ithd raw a l as a m atter o f 
righ t from  the fin anc ia l institu tion to which the deposit was made. F o r the 
purposes o f  this subdivision , "item " does no t inc lude any category o f checks 
which has been found by the com m issioner, in  response to an app lication : (1 ) 
to be d raw n by a fin anc ia l institu tion insu red  by the Federa l Deposit In su r-
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REBATES AND COMMISSIONS § 12413
Pt. 6
ance C o rp o ra tion  o r  the Fede ra l Savings and Loan  In su rance Corporation , (2 )  
to qu a lify  fo r  use in  in te rbank settlem ents in accordance w ith Section 4211 o f  
the C om m erc ia l Code, (3 ) to be d raw n on  an insured bank which is located in  
a Federa l Reserve city o r  w h ich has a rou ting  and transit code on the face o f  
the check which is iden tified  as a high d o lla r  g roup so rt c learing point by the 
B oa rd  o f  G ove rno rs o f  the Fede ra l Reserve system , and (4 ) to be shown on the 
basis o f  ve rifiab le  in fo rm a tio n  to be co llected by depository banks within the 
same time o r  less as g ene ra lly  occurs f o r  items d raw n on  C a lifo rn ia  institu­
tions. F o r the purposes o f  th is subdivision , "Federa l Reserve city" is a city in 
which is located a Fede ra l Reserve B an k  o r  branch thereof.

(d ) F o r purposes o f  subd iv isions (b ) and (c ), "ava ilab le f o r  w ithdrawal as a 
m atte r o f  righ t" means the fo llow ing :

(1 ) F o r any item o r  d ra ft, o th e r than a share d ra ft, when the item o r d ra ft 
has been subm itted fo r  co lle c tion  and paym ent received.

(2 )  F o r any deposited item , the e a r lie r o f:
(A) When fin a l settlem ent has occu rred .
(B )  Unless w ritten  n o tifica tion  has been received from  the financia l institu­

tion  to which the deposit was m ade estab lish ing a longer period , fo r  any item  
draw n on a state o r  fed e ra l saving and loan  association o r  state o r federa l 
savings bank located in a state o th e r than this state, that period  established by 
regu lations, issued pu rsuan t to A rtic le 1.3 (com m encing w ith Section 866) o f  
Chapter 7 o f  D iv is ion  1 o f  the F inanc ia l Code by the department having 
regu la to ry  au tho rity  ove r the fin anc ia l institu tion to which the item was 
deposited, as a reasonab le tim e f o r  pe rm itting customers to draw  on the item  
which was d raw n on  a fin an c ia l institu tion  located in a state other than this 
state, notw ithstanding any p rov is ion  in  the regu la tions lim iting  their app lica­
tion to items having a face am oun t less than a stated amount.

(C ) Unless w ritten no tifica tion  has been received from  the financia l institu­
tion  to which the deposit was m ade estab lish ing a longer period , fo r  any item 
d raw n on  a state o r  na tiona l bank located in  a state o the r than this state, that 
pe riod  established by regu la tions, issued pursuant to A rtic le 1.8 (commencing 
w ith Section 866) o f  Chapter 7 o f  D iv is ion  1 o f  the F inancia l Code by the 
departm ent having regulator}'' au th o rity  ove r the fin anc ia l institution to which 
the item  was deposited, as a reasonab le  tim e fo r  perm itting customers to draw  
on the item  which was d raw n  on  a fin an c ia l institu tion located in a state 
o th e r than th is state, no tw ithstanding any p rov is ion  in  the regulations lim it­
ing the ir app lication  to item s having a face am ount less than a stated amount.

(D ) Un less w ritten no tifica tion  has been received from  the financia l institu­
tion  to  which the deposit was made estab lish ing a longer period, fo r  any item 
draw n on any state o r  fede ra l cred it un ion  located in a state other than this 
state, that pe riod  estab lished by regu la tions, issued pursuant to Article 1.8 
(com m encing with Section 866 ) o f  Chap ter 7 o f  D iv ision 1 o f  the Financia l 
Code by the departm ent having regu la to ry  au tho rity  ove r the financia l institu­
tion  to which the item was deposited, as a reasonab le time fo r  perm itting 
custom ers to draw  on  the item  which was d rawn on a financ ia l institution
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located in a state o th e r than th is state, notw ithstanding any p rov is ion  in the 
regu la tions lim iting  the ir ap p lic a tion  to items having a face am oun t less than 
a stated am ount.

(E ) W hen the fin anc ia l in s titu tion  to which the item has been deposited 
considers the item  ava ilab le  f o r  w ithd raw a l as a m atter o f  right, and when a 
f in a l settlem ent w ill occu r, as ind icated to the tide insurance company, 
c o n tro lled  escrow  com pany, o r  unde rw ritten  title  company, in w riting , by the 
depos ito ry  fin an c ia l in stitu tion  w ith  respect to that item  o r  type o f  item.

(e ) As used herein , the depos it to  an  escrow  account o f  an item , o r  the 
subm ission f o r  co lle c tion  o f  a n  item , sh a ll be deemed to have occu rred  on  the 
date denom inated the day o f  deposit as set fo r th  in  the regu la tions adopted 
pu rsuan t to A rtic le 1.8 (com m enc ing  w ith Section  8 66 ) o f  Chapter 7 o f 
D iv is ion  1 o f  the F in anc ia l Code, app licab le  to the fin anc ia l institu tion  to 
which the item  is deposited o r  subm itted fo r  co llec tion  by the tit le  insu rer, 
con tro lled  escrow  com pany, o r  unde rw ritten  title  company.

( f )  F o r  purposes o f  th is section , the te rm  "escrow  account”  m eans any 
deposito ry  account w ith a  fin an c ia l in stitu tion  to which items o r  d ra fts  are 
deposited w ith respect to an y  transac tion  w here in  one person, fo r  the purpose 
o f  e ffecting the sale, tran s fe r, encum bering  o r  leasing o f  re a l o r  persona l 
p rope rty  to ano th e r person , d e live rs  any w ritten  instrum ent, m oney , evidence 
o f  tide to re a l o r  pe rsona l p rop e rty , o r  o th e r th ing o f  va lue to a  th ird  person 
to be held by such th ird  pe rson  un til the happening o f  a specified event o r  the 
p e rfo rm ance  o f  a p rescribed cond ition , when it is then to be de live red  by such 
th ird  person to a grantee, g ran to r, p rom isee , p rom iso r, ob ligee, ob ligo r, 
bailee , b a ilo r , o r  an y  agency o r  em p loyee o f  the latter.

(g ) F o r  purposes o f  this section , the te rm  "item ” means any check (in c lud ­
ing  a cashier's check), negotiab le o rd e r o f  w ithd raw a l, share d ra ft, trave le r ’s 
check, o r  m oney o rd e r .

(h ) F o r  purposes o f  th is section , the te rm  "fin an c ia l institu tion" m eans any 
fin anc ia l institu tion : (1 ) w hose accounts are insu red by e ither the Federa l 
D eposit In su rance C o rp o ra tion , the Fede ra l Savings and Loan  Insu rance 
C o rp o ra tion  o r  the N a tion a l C red it U n ion  A dm in istra tion , o r  (2 )  which is 
subject to the ju r isd ic tion  o f  e ith e r the C om p tro lle r o f  the C urrency , the 
Federa l H om e L oan  B ank  B oa rd , o r  the N a tion a l C redit Un ion  Adm in istra­
tion , o r  (3 )  is located in  a  state o th e r th an  this state, and does not meet the 
requ irem ents o f  pa rag raph  ( 1 )  o r  (2 ) , but is subject to the ju risd ic tion  o f  the 
state w ith which it is located by an agency having au tho rity  com parab le  to 
that o f  e ither the State D epartm ent o f  S tate Bank ing , Departm ent o f  Savings 
and Loan , o r  D epartm ent o f  C o rp o ra tion s .

( i )  N o title insu rance com pany, c on tro lle d  escrow  company, o r  unde rw rit­
ten title com pany sh a ll be lia b le  fo r  a v io la t ion  o f  this section i f  the vio la tion  
was not in ten tiona l o r  resu lted  fro m  a bona fid e  e r ro r  notw ithstanding the 
m aintenance o f  p rocedu res re a son ab ly  adapted to avoid that e r ro r . Examples 
o f  bona fide e r ro rs  inc lude, but a re  not lim ited to c le rica l, ca lcu la tion , 
com puter m a lfunc tion  and p rog ram m ing , and p rin ting  e rro rs .
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( j )  N o th ing  in this section sha ll be deemed to p roh ib it the recordation  o f 
docum ents p r io r  to the tim e funds w ou ld  be ava ilab le  fo r  disbursem ent with 
respect to a transaction prov ided the parties to the transaction consent in 
w riting  p r io r  thereto.
(Added by Stats. 1984, c. 1004, § 2. Amended by Stats.1985, c. 471, § 1; Stats.1987, c. 
1502, § 1.)

H istorica l Note

The 1985 amendment inserted subd. "which is drawn on"; inserted the second and
(d)(2)(E), relating to availability fo r withdraw- third sentences of subd. (c) defining "item" and
al and fina l settlement. "Federal Reserve city"; and made a nonsub-
The 1987 .mendment, in the First sentence of stantive change in punctuation,

subd. (c) deleted “o r issued by" follow ing

L ib ra ry References

Words and Phrases (Perm.Ed.)

§ 12413.5. Deposit of escrow funds
A ll fund s received in connection  w ith  any escrow conducted by a title 

insu rance company, con tro lled  escrow  com pany, o r  underw ritten  title compa­
ny sh a ll be deposited in a separate deposito ry  account in a bank o r  savings 
and lo an  association, and the funds so deposited sha ll be the p rope rty  o f  the 
pe rson  o r  persons entitled thereto u n d e r the p rovisions o f  the escrow  and 
segregated escrow by escrow  in the reco rd s o f  the title insu rance company, 
con tro lle d  escrow  company, o r  unde rw ritten  title company. The funds sha ll 
not be subject to any debts o f  the title insu rance company, con tro lled  escrow 
com pany, o r  underw ritten title com pany and sha ll be used o n ly  to fu lf i l l  the 
te rm s o f  the ind iv idua l escrow  fo r  which the funds were accepted and none o f 
the funds sh a ll be utilized un til the cond itions o f  the escrow  have been met.

Any interest received on  funds deposited in connection w ith any escrow  
which a re  deposited in a bank o r  savings and loan  association sha ll be paid 
ove r by the escrow  to the depositing p a rty  to the escrow  un less the escrow  is 
o therw ise instructed by the depositing party , and sha ll not be trans fe rred  to 
the account o f  the title insu rance com pany, con tro lled  escrow  company, o r 
unde rw ritten  title company.
(Added by Stats. 1984, c. 1004, § 3.)

L ib ra ry References

Deposits and Escrows <£=13. 14.
C JS. Depositaries §§ 5, 6, 7, 8.

Article 6.7
HEARINGS, PROCEDURE, AND JUDICIAL REVIEW

Section
12414.13. Request fo r review; denial; compla in t; request fo r hearing.
12414.14. Notice to correct noncompliance.
12414.15. Public hearing; notice.
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S T A T E  O F  C A L I F O R N I A  
D E P A R T M E N T  O F  I N S U R A N C E  

1 0 0  V a n  N e s s  A v e n u e  
S a n  F r a n c i s c o ,  C A  9 4 1 0 2

/W 7 !9fl5'
HU* OUll J_lulig|SCQ

S u f i  e t  i n  N o ' .  8 5 - 6   -------------
A p r i l  1 2 ,  1 9 8 5

T O :  A l l  T i t l e  I n s u r e r s ,  U n d e r w r i t t e n  T i t l e
C o m p a n i e s ,  C o n t r o l l e d  E s c r o w  C o m p a n i e s  
A n d  O t h e r  I n t e r e s t e d  P e r s o n s

S U B J E C T t  C h a p t e r  1 0 0 4 ,  S t a t u t e s  o f  1 9 8 4  -  E s c r o w  F l o a t
L e g i s l a t i o n  -  A m e n d e d  C a l i f o r n i a  I n s u r a n c e  C o d e  
S e c t i o n  1 2 3 8 9  A n d  N e w  I n s u r a n c e  C o d e  S e c t i o n s  1 2 4 1 3  
a n d  1 2 4 1 3 . 5

S e n a t e  B i l l  1 5 5 0  ( K e e n e ) ,  C h a p t e r  1 0 0 4 ,  S t a t u t e s  o f  1 9 8 4 ,  w h i c h  a m e n d e d  
S e c t i o n  1 2 3 8 9  o f  t h e  C a l i f o r n i a  I n s u r a n c e  C o d e  a n d  a d d e d  S e c t i o n s  1 2 4 1 3  a n d  
1 2 4 1 3 . 5  t o  t h e  C a l i f o r n i a  I n s u r a n c e  C o d e ,  b e c a m e  e f f e c t i v e  a s  l a w  o n  J a n u a r y  1 ,  
1 9 8 5 .  A s  a  r e s u l t  o f  t h e  n e w  l a w ,  a l l  t i t l e  i n s u r e r s ,  u n d e r w r i t t e n  t i t l e  
c o m p a n i e s  a n d  c o n t r o l l e d  e s c r o w  c o m p a n i e s  ( h e r e i n a f t e r  " t i t l e  e n t i t i e s " ) ,  
w h i c h  e n g a g e  I n  t h e  b u s i n e s s  o f  c o n d u c t i n g  e s c r o w  a n d  s u b e s c r o w  t r a n s a c t i o n s ,  
m a y  b e  r e q u i r e d  t o  s u b s t a n t i a l l y  a l t e r  t h e i r  b u s i n e s s  p r a c t i c e s  r e l a t i v e  t o  
t h e  d i s b u r s e m e n t  o f  e s c r o w  f u n d s .

T h i s  b u l l e t i n ' s  p u r p o s e  i s  t o  a d d r e s s  n u m e r o u s  I s s u e s  w i t h  r e s p e c t  t o  t h e  n e w  
J a w  a n d  t o  e m p h a s i z e  t h e  i m p o r t a n c e  t h i s  D e p a r t m e n t  a s s i g n s  t o  p r a c t i c e s  
a d o p t e d  b y  a l l  t i t l e  e n t i t i e s  r e l a t i v e  t o  a c h i e v i n g  s t r i c t  c o m p l i a n c e  w i t h  t h e  
r e q u i r e m e n t s  o f  t h e  l a w ,  p a r t i c u l a r l y  S e c t i o n s  1 2 4 1 3  a n d  1 2 4 1 3 . 5 .  T o  t h i s
e n d ,  p l e a s e  b e  i n f o r m e d  t h a t ,  I n  t h e  f u t u r e ,  a u d i t s  o f  t i t l e  . e n t i t i e s  
c o n d u c t e d  b y  t h e  D e p a r t m e n t  o f  I n s u r a n c e  w i l l  I n c l u d e  s u b s t a n t i a l  r e v i e w s  o f  
t i t l e  e n t i t i e s '  p r o c e d u r e s  a n d  p r a c t i c e s  I n  h a n d l i n g  e s c r o w  f u n d s  f o r  t h e  
p u r p o s e  o f  d e t e r m i n i n g  c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  l a w .  T h e
i n t e n t  o f  S e c t i o n s  1 2 4 1 3  a n d  1 2 4 1 3 . 5  i s  t o  p r o v i d e  m a x i m u m  a s s u r a n c e  t o  
m e m b e r s  o f  t h e  p u b l i c  t h a t  t h e i r  f u n d s  w i l l  n o t  b e  p l a c e d  i n  j e o p a r d y  w h e n  
e n t r u s t e d  t o  a  t i t l e  e n t i t y  i n  t h e  c o u r s e  o f  a  r e a l  e s t a t e  e s c r o w  t r a n s a c t i o n ;  
w e  e x p e c t  t h a t  i n t e n t  t o  b e  f o r e m o s t  I n  t h e  m i n d s  o f  d i r e c t o r s ,  o f f i c e r s  a n d  
e m p l o y e e s  o f  a l l  t i t l e  e n t i t i e s  d u r i n g  t h e  c o u r s e  o f  a n y  e s c r o w .

S o m e  s p e c i f i c  p o i n t s  t o  b e a r  I n  m i n d  w i t h  r e s p e c t  t o  t h e  l a w :

1 .  T h e  e s c r o w  I n s t r u c t i o n s  a r e  u l t i m a t e l y  c o n t r o l l i n g  a n d  m a y  r e q u i r e  
a l l  i t e m s ,  r e g a r d l e s s  o f  w h e t h e r  t h e y  a r e  i n - s t a t e  o r  o u t - o f - s t a t e  
i t e m s ,  t o  b e  a v a i l a b l e  f o r  w i t h d r a w a l  a s  a  m a t t e r  o f  r i g h t  

’ ;■ ( d e f i n e d  i n  p a r a g r a p h  N o .  4  b e l o w )  b e f o r e  r e c o r d a t i o n  a n d  a n y  
d i s b u r s e m e n t  m a y  b e  m a d e .  " I t e m s "  a s  u s e d  I n  t h i s  p a r a g r a p h  a n d  
t h r o u g h o u t  t h i s  b u l l e t i n  i s  d e f i n e d  I n  n e w  S e c t i o n  1 2 4 1 3 ( g )  o f  t h e  
C a l i f o r n i a  I n s u r a n c e  C o d e  a n d  m e a n s  " c h e c k s  ( I n c l u d i n g  c a s h i e r ' s  
c h e c k s ) ,  n e g o t i a b l e  o r d e r s  o f  w i t h d r a w a l ,  s h a r e  d r a f t s ,  t r a v e l e r ' s  
c h e c k s ,  o r  m o n e y  o r d e r s . "



2 .  T h e  p r o v i s i o n s  o f  S e c t i o n s  1 2 4 1 3  a n d  1 2 4 1 3 - 5  a p p l y  t o  s u b e s c r o w s  
a s  w e l l  a s  e s c r o w s  c o n d u c t e d  b y  t i t l e  e n t i t i e s .

3 .  T h e  n e w  l a w  p r o v i d e s  t h a t  w h e r e  i n - s t a t e  i t e m s  a r e  r e c e i v e d  f o r  a  
p a r t i c u l a r  e s c r o w  a c c o u n t ,  f u n d s  s h a l l  n o t  b e  d i s b u r s e d  f r o m  s u c h  
e s c r o w  a c c o u n t  u n t i l  s u c h  i t e m s  h a v e  b e e n  d e p o s i t e d  i n t o  s u c h  
a c c o u n t .  P r e c a u t i o n s  s h o u l d  b e  t a k e n  b e f o r e  d i s b u r s i n g  o n  s u c h  
d e p o s i t e d  i t e m s  a n d  w e  r e c o m m e n d  t h a t  t h e  f o l l o w i n g  p r o c e d u r e s  b e  
f o l l o w e d  t o  p r o t e c t  y o u r s e l f  a s  a n  e s c r o w / s u b e s c r o w  a g e n t :

a .  A  f i n a n c i a l  i n s t i t u t i o n  c h e c k  s h o u l d  b e  v e r i f i e d  w i t h  a  
r e s p o n s i b l e  o f f i c e r  o f  t h e  d r a w e e  i n s t i t u t i o n  t o  a s s u r e  
t h a t  n o  s t o p  p a y m e n t  h a s  b e e n  p l a c e d  o n  t h e  c h e c k ;  i n  
a d d i t i o n ,  a  c o n f i r m a t i o n  s h o u l d  b e  o b t a i n e d  t h a t  t h e r e  
w i l l  n o t  b e  a  s t o p  p a y m e n t  p l a c e d  o n  I t .

b .  A  c o r p o r a t e  o r  p e r s o n a l  c h e c k  m a y  n o t  r e p r e s e n t  " g o o d  
f u n d s "  u n t i l  i t  c l e a r s .  T h u s ,  i f  y o u  a c c e p t  s u c h  a
c h e c k ,  y o u  s h o u l d  w a i t  u n t i l  f u n d s  a r e  c o l l e c t e d  b e f o r e  
d i s b u r s e m e n t s  a r e  m a d e ;  a s  a n  a l t e r n a t i v e ,  e n c o u r a g e
c u s t o m e r s  t o  m a k e  a r r a n g e m e n t s  t o  f u n d  e s c r o w s  w i t h
c a s h i e r ' s  c h e c k s ,  c e r t i f i e d  c h e c k s  o r  w i r e  t r a n s f e r s .

4 - .  T h e  n e w  l a w  p r o v i d e s  t h a t  w h e r e  o u t - o f - s t a t e  i t e m s  a r e  d e p o s i t e d  
i n t o  a n  e s c r o w ,  n o  f u n d s  s h a l l  b e  d i s b u r s e d  w i t h  r e s p e c t  t o  s u c h  
i t e m s  u n t i l  t h e  p r o c e e d s  t h e r e o f  h a v e  b e c o m e  a v a i l a b l e  f o r

• w i t h d r a w a l  a s  a  m a t t e r  o f  r i g h t  f r o m  t h e  f i n a n c i a l  i n s t i t u t i o n  i n  
w h i c h  t h e  i t e m s  . w e r e  d e p o s i t e d .  " A v a i l a b l e  f o r  w i t h d r a w a l  a s  a  
m a t t e r  o f  r i g h t "  m e a n s  t h ^ a a r l l f i c  a £  w h e n  f i n a l  s e t t l e m e n t  h a s
o c c u r r e d  o r  w h e n  t i m e  p e r i o d s  f o r  a v a i l a b i l i t y  o f  f u n d s  o n ,  
d e p o s i t e d  i t e m s  h a v e  e l a o s e d T  S u c h t i m e  p e r i o d s ,  w h i c h  a r e  
c o m m o n l y  k n o w n  a s  h o l d  p e r i o d s ,  a r e  s e t  f o r t h  i n  r e g u l a t i o n s  w h i c h  
h a v e  b e e n  i s s u e d  b y  t h e  S u p e r i n t e n d e n t  o f  B a n k s  a n d  t h e  S a v i n g s  a n d
L o a n  C o m m i s s i o n e r  a n d  g e n e r a l l y  r a n g e  f r o m  8  t o  1 0  b u s i n e s s  d a y s .
T i t l e  e n t i t l e s  s h o u l d  a s c e r t a i n  t h e  e x a c t  t i m e  o f  f i n a l  s e t t l e m e n t  
f o r  i t e m s  d r a w n  o n  s p e c i f i c  o u t - o f - s t a t e  i n s t i t u t i o n s  f r o m  t h o s e  
f i n a n c i a l  I n s t i t u t i o n s  w h e r e  e s c r o w  a c c o u n t s  a r e  m a i n t a i n e d .  
P l e a s e  b e  a d v i s e d  t h a t  t h e  f i n a l  s e t t l e m e n t  o n  o u t - o f - s t a t e  i t e m s
m a y  o c c u r  s u b s t a n t i a l l y  e a r l i e r  t h a n  t h e  h o l d  p e r i o d s  s e t  f o r t h  i n
t h e  r e g u l a t i o n s  o f  t h e  S u p e r i n t e n d e n t  o f  B a n k s  a n d  t h e  S a v i n g s  a n d  
L o a n  C o m m i s s i o n e r .

5 .  Q u e s t i o n s  h a v e  a r i s e n  w i t h  r e s p e c t  t o  t h e  a p p l i c a b i l i t y  o f  t h e  n e w  
l a w ,  p a r t i c u l a r l y  t h e  h o l d  p e r i o d s ,  t o  c e r t a i n  p a y m e n t  s y s t e m s  
o p e r a t e d  b y  m a j o r  o u t - o f - s t a t e  f i n a n c i a l  I n s t i t u t i o n s .  A c c o r d i n g  

' { • t o  t h e  S u p e r i n t e n d e n t  o f  B a n k s '  i n t e r p r e t a t i o n  o f  h i s  r e g u l a t i o n ,  
i t e m s  f r o m  s u c h  p a y m e n t  s y s t e m s  m a y  b e  c o n s i d e r e d  a v a i l a b l e



-3 -

a s  a  m a t t e r  o f  r i g h t  o n  t h e  n e x t  b u s i n e s s  d a y  a f t e r  t h e i r  d e p o s i t  u n d e r  
c e r t a i n  l i m i t e d  c o n d i t i o n s .  A c c o r d i n g  t o  M r .  D o h n  R .  P a u l u s ,  D e p u t y  
S u p e r i n t e n d e n t  o f  B a n k s ,  p u r s u a n t  t o  S e c t i o n  1 0 . 1 9 0 4 0 6 ( a ) ( 3 )  o f  C h a p t e r  1 ,  
T i t l e  1 0  o f  t h e  C a l i f o r n i a  A d m i n i s t r a t i v e  C o d e :

" I f  a n  i n s u r e d  t h r i f t  o r  a n  i n s u r e d  b a n k  l o c a t e d  i n  t h i s  
s t a t e  d r a w s  I t s  c h e c k s  o n  a n  a c c o u n t  i t  m a i n t a i n s  i n  a n  
o u t - o f - s t a t e  i n s u r e d  b a n k ,  s u c h  c h e c k s  w o u l d  b e  c o n s i d e r e d  
a v a i l a b l e  o n  t h e  n e x t  b u s i n e s s  r a y .  H o w e v e r ,  p l e a s e  n o t e  
t K a l  C o  C H e  e x t e n t  s u c h  c h e c k s  e x c e e d  t h e  p r o v i s i o n s  o f  
S e c t i o n  1 0 . 1 9 0 4 0 7 ( a ) ( 6 ) ,  t h e y  w o u l d  b e  s u b j e c t  t o  t h e  
p o l i c y  o f  t h e  d e p o s i t a r y  b a n k . "

S e c t i o n  1 0 . 1 9 0 4 0 7 ( a ) ( 6 )  r e a d s  a s  f o l l o w s :

" ( a )  T h e  h o l d  p e r i o d s  f o r  i t e m s  d e p o s i t e d  b y  a  d e p o s i t o r  i n  
a  d e p o s i t  a c c o u n t  a t  a  d e p o s i t a r y  b a n k  s e t  f o r t h  i n  
S e c t i o n s  1 0 . 1 9 0 4 0 5  a n d  1 0 . 1 9 0 4 0 6  o f  t h i s  C h a p t e r s h a l l  n o t  
a p p l y  i n  t h e  f o l l o w i n g  c a s e s :
( 6 )  I f  a n d  t o  t h e  e x t e n t T "  t h a t  t h e  i t e m s  d e p o s i t e d  i n  a  
d e p o s i t  a c c o u n t  i n  o n e  b u s i n e s s  d a y  e x c e e d  $ 2 , 5 0 0 . "

S i n c e  t h e  a m o u n t  o f  a  l e n d e r ' s  f u n d s  r e c e i v e d  a n d  d e p o s i t e d  i n t o  
a n  e s c r o w  w o u l d  s e l d o m  b e  l e s s  t h a n  $ 2 , 5 0 0 ,  i t  w o u l d  a p p e a r  t h a t  
t h e  p o l i c y  o f  a  t i t l e  e n t i t y ' s  e s c r o w  d e p o s i t a r y  b a n k  w o u l d  b e  
d e t e r m i n a t i v e  o f  w h e n  t h e  p r o c e e d s  f r o m  i t e m s  f r o m  p a y m e n t  s y s t e m s  

• o f  o u t - o f - s t a t e  f i n a n c i a l  i n s t i t u t i o n s  w o u l d  b e  a v a i l a b l e  a s  a  
m a t t e r  o f  r i g h t .  A  t i t l e  e n t i t y  a c c e p t i n g  s u c h  i t e m s  s h o u l d  
o b t a i n  a  l e t t e r  ( t o  " b e  r e t a i n e d  f o r  D e p a r t m e n t  o f  I n s u r a n c e  
r e v i e w  d u r i n g  e x a m i n a t i o n s ;  r r o m  i t s  d e p o s i t a r y  b a n k  w h i c h  

C l e a r l y  s t a t e s  t h e  b a n k ' s  p o l i c y  w i t h  r e s p e c t  t o  h o l d  p e r i o d  f o r  
s u c h  i t e m s ,  p l e a s e  b e  a d v i s e a  t h a t  t h e  r e g u l a t i o n s  o f  t n e  S a v i n g ' s "  

~ a n d  L o a n  C o m m i s s i o n e r  3 o  n o c  c o n t a i n  a p r o v i s i o n  s i m i l a r  t o  
S e c t i o n  1 0 . 1 9 0 4 0 6 ( a ) ( 3 )  a n d ,  a s  s u c n ,  t i t l e  ' e n t i t i e s  u s i n g  s a v i n g  
a n d  l o a n  i n s t i t u t i o n s  a s  e s c r o w  a c c o u n t  d e p o s i t a r i e s  s h o u l d  n o t  
n e c e s s a r i l y  b e  g u i d e d  b y  t h i s  p a r a g r a p h .

6 .  T h e  l a w  r e q u i r e s  t h a t  p r i o r  t o  a n y  d i s b u r s e m e n t  o f  f u n d s  f r o m  a n  
e s c r o w  a c c o u n t ,  t h e r e  m u s t  b e  . s u f f i c i e n t  f u n d s  r e c e i v e d  a n d  
d e p o s i t e d  i n t o  t h e  e s c r o w .  T h e  p r a c t i c e  o f  c l o s i n g  a n  e s c r o w  a n d  
d i s b u r s i n g  w i t h  f u n d s  w h i c h  a r e  n o t  a v a i l a o l e  a s  a  m a t t e r  o f  r i g h t  
( i n  t h e  c a s e  o f  o u t - o f - s t a t e  i t e m s )  i s  e  v i o l a t i o n  o f  t h e  l a w  a n d  

m a y  b e  a  r e b a t e  p u r s u a n t  t o  S e c t i o n  J 2.M-04 o f  t h e  C a l i f o r n i a  
I n s u r a n c e  C o d e .  T h e  p r a c t i c e  o f  c l o s i m  a n  e s c r o w  a n d  d i s b u r s i n g  

,  ^ w i t h  f u n d s  s t i l l  t o  c o m e  f r o m  a  l e n d e r  ( w h o  r e n u i r p s  r p r o r d l n n  
I n f o r m a t i o n  t o  b e  s u p p l i e d  p r i o r  t o  a c t u a l l y  d r a w i n g  i t s  c h e c k )  i s  
a  v i o l a t i o n  o f  t h e  l a w  a n d  i s  a  r e b a t e .  T h e  p e n a l t y  f o r  s u c h
r e b a t e s  m a y  b e  a s  m u c h  a s  f i v e  t i m e s  t h e  a m o u n t  o f  m o n e y  i n v o l v e d .



7 .  T h e  n e w  l a w  r e q u i r e s  t h a t  a l l  d r a f t s ,  w h e t h e r  d r a w n  o n  a  f i n a n c i a l  
i n s t i t u t i o n  l o c a t e d  w i t h i n  o r  o u t s i d e  o f  C a l i f o r n i a ,  b e  s e n t  f o r  
c o l l e c t i o n  a n d  c l e a r e d  f u n d s  b e  r e c e i v e d  i n t o  t h e  e s c r o w h o l d e r ' s  
t r u s t  a c c o u n t  p r i o r  t o  r e c o r d i n g  d o c u m e n t s  a n d  d i s b u r s i n g  f u n d s .

T h i s  D e p a r t m e n t  i s  m o s t  c o n c e r n e d  t h a t  t i t l e  e n t i t i e s  c o m p l y  w i t h  t h e  o v e r a l l  
I n t e n t  o f  t h e  n e w  l a w  a n d  c u r b  t h e i r  p a s t  a b u s e s  w i t h  r e s p e c t s  t o  e s c r o w  t r u s t  
a c c o u n t s .  A s  e s c r o w / s u b e s c r o w  a g e n t s ,  y o u  a r e  f i d u c i a r i e s  t o  t h e  p r i n c i p a l s  
o f  e s c r o w s .  Y o u  o w e  t h e  h i g h e s t  d e g r e e  o f  c a r e  a n d  d u t y  t o  t h o s e  w h o  e n t r u s t .
y o u  t o  h a n d l e  t h e i r  e s c r o w  t r a n s a c t i o n s .  B y  c l o s i n g  a n  e s c r o w  o n -
" i n s u f f i c i e n t  f u n d s " ,  y o u  m a y  b e  h e l d  t o  h a v e  v i o l a t e d  t h i s  d u t y ,  t h u s , !  
s u b j e c t i n g  y o u r  c o m p a n i e s  t o  a d v e r s e  r e g u l a t o r y  a c t i o n  a n d  s u b s t a n t i a l ;
m o n e t a r y  f i n e s  a s  w e l l  a s  p o t e n t i a l  c i v i l  l i a b i l i t y .

B R U C E  B U H N E R  
I n s u r a n c e  C o m m i s s i o n e r
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§ 12396 INSURANCE CODE INS I"

reporting entity has an agreement, written or otherwise, whereby title orders are traded or otherwise 
exchanged in oider to achieve compliance with this article.
(Added by Stats.1989, c. 344, § 1.) ’

§ 12397. In ten t to compete fo r title insurance; plans to lim it orders from controlled business 
sources ,. . . ’

^ .(<Any applicant ..for a-license shall. indicate the applicant's intent to a rtw dy -compete in the 
marketplace' fo r 't it le insurance I n ’each county’ in which" the Spplicant'seeks to 'd r tfoS'crinddct the 

- business o f title insurance. , ,Therfadure to so indicate shall constitute grounds fo r denial o f the 
license. Each applicant foe a license shall also demonstrate that its plan o f operation and intended 
course o f business conduct w ill not involvercliance fo r more than 50 percent o f its closed title orders 
from controlled business sources. w:.:. •. - * *
(Added by Stats.1989, c. 344, § I.) . r.-r:...... •.    .... .
§  1 2 3 9 7 . 5 .  R e c o r d s  a n d  r e p o r t s ;  c o m p e t i t i v e  a c t i v i t y ;  s o u r c e  o f  t i t l e  o r d e r s ;  m e a s u r e  o f  c o m p e l *  

• ’  • ' i t l v c ' b e h a v i o r ;  ex em p tio n s . ••- 1 .  :

(a) Each licensee shall make submissions as are required by the Department o f Insurance to 
enable the department to determine the nature and extent of the licensee's efforts to actively 
compete’ in M ^ ’cbahrirTn wTucKit transacts its buslness.-’ Thc licensee shall maintain recbrds-bf its 
title orders sufficient to indicate the source o f the title orders.
(b) Competitive behavior shall be measured by the source of closed title orders in each county in 

which the b'ccnsee engages in the. title business and by the entity’s progress toward meeting the 50 
percent objective;BpetiCed in Section 12397, as indicated in the annual,-.verified report filed pursuant
to subdivision (c). * ’ “  “I ? ...........”  . I V

• '  * ‘  * > • . * * .
.(c). W ithin 90 days follow ing the end o f each business year, as established by the licensee, each 

Ucensee shall file with the commissioner, and any title insurer, with which the. licensee maintains an 
underwriting agreement, a verified report executed by the licensee's chief executive officer or his or 
her designee under penalty o f perjury, staring the percent of closed-title orders fo r each county 
originating from controlled and noncontrolled business sources. Each title insurer that maintains an 
underwriting agreement w ith another licensee shall, within 30 days after receipt o f this report, file 
with the commissioner a verified statement, signed by the licensee's chief executive officer or by his 
or her designee under penalty o f perjury, that the report is substantially correct or that insufficient 
information is contained in.the report to enable an opinion to be formed concerning the correctness o f 
the report. '
. (d) Upon receipt by the department o f a verified statement, signed under penalty of perjury, tha t 
less than 5 percent of the business a-licensee transacts emanates from controlled business sources, 
the Ucensee shall be reb'eved o f fu rther reporting under this article, but shall be subject to reporting 
under subdivision (c) at any time that 5 percent or more of the business which the licensee transacts 
emanates from controlled business sources.
(Added by Stats.1989, c. 344, § 1.)

§ 12398. Failure to comply w ith article requirements

The failure of an applicant o r Ucensee to comply with any of the requirements o f this article shall 
be grounds fo r the denial o f an appUcation fo r a license, the suspension or revocation of an issued 
iicense, or other disciplinary action determined by the commissioner, in accordance with procedures 
prescribed by law therefor.
(Added by Stats.1989, c. 344, § 1.)

§ 12399. Scope o f artic le

Nothing in this.article shall lim it or preclude the consideration or approval of an appUcation fo r a 
license, except as expressly provided in this article. ... ......
(Added by Stats.1989, c. 344, § 1.)

ARTICLE 6. REBATES AND COUMSSIONS

Section
12413.1. Disbursements from escrow accounts; time; violations; liability; recordation of doc­

uments; construction with other laws. [New]
12413.2. Deposit of items or drafts; time; definition o f item.
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§  1 2 4 0 4 . 1 .  P r e l i m i n a r y  r e p o r t ;  c h a r g e ;  w a i v e r  .

The furnishing, of a' preliminary report by any title insurer, controlled escrow company or 
underwritten title'company, without charge to any person shall constitute a violation of Section 
12404..'.The charge fo r a preliminary report shall have a reasonable relation to the cost of production 
o f the’report but in no .event shall it be less than tho rate for a standard owners pob’cy, minimum 
liability, S3 set fo rth in the company’s rate schedule. A fte r bQling any person for a preliminary 
report the title insurer, controlled escrow company or underwritten title company shall promptly 
make a good faith.attempt to collect; provided, however, that notwithstanding.*.*, * Section 12404, 
but without lim iting the applicability o f that section to other transactions, this charge may.be waived 
or canceled, i f the company followB uniform practices as to all customers under like circumstances.

(a) A fte r the issuance o f the preliminary report, but before the charge is waived or canceled, the 
files of the issuing company contain a copy of a bona fide sale3 or exchange agreement, or loan 
commitment executed by the party or parties in interest relating to the property described in the 
report, and the sale, exchange, or loan is not consummated. V • • -

(b) When the preliminary report so furnished contains a lien or encumbrance or other title defect 
which the issuing company has refused to eliminate from its pob’cy of title' insurance or to provide 
insurance against loss by reason thereof, and another title insurance company has eliminated the Gen 
or encumbrance o r other title defect from its poh'cy of title insurance or provided insurance against 
loss resulting therefrom within a reasonable period o f time from the date of the issuance of * * * the 
preliminary report ' ■■
' The furnishing o f'file name o f the owner o f record land the record description o f any parcel'of real 
property shall not be deemed to be a violation o f Section 12404. ..:•••■
(Amended by Stats.1989/'c.'598, § 1.) '• ' '  • * • :

INSURANCE CODE § 12413.1

. ' HUtoriaJ Note . . ..1989 LesUUUoo " ■ " ' ....  ...The 1989 amendment substituted “preliminary report” for "title report".throughout the section, end nude notuubstin- tive chin go.
5 12413. Repealed by Stats.1989, c. 598, § 2

' " HUtorial Note See, now, § 12413.1.
Nota of DediionsValidity 1

but could distribute proceeds of checks dawn on iri-sutc banka u soon u they were deposited into escrow account, wu on its Uoe discriminatory igainst interstate commerce; thus, out-of-rute provider of fund tnmfer services wu entitled to preliminary injunction (gainst enforcement of this section. Citicorp Services, Inc. v. Gillespie. N.D.Cal.1989. 712 F-Supp. 749.
L VilldityThu section which provided tint escrow accounts had to hold checks drawn on out-of-state banks until they dared. . .. ... . .
§ 12413.1. Disbursements from escrow accounts; time; violations; liab ility ; recordation o f 

documents; construction w ith other laws

No title insurance company, controlled escrow company, or underwritten title company shall 
disburse funds from an escrow account until the day established by the following:
(a) Except fo r funds deposited by cash or by electronic payment, deposits accorded next day 

availability pursuant to Part 229 o f Title 12 o f the Code o f Federal Regulations may not be disbursed 
until the business day following the business day of deposit. >
(b) Except fo r drafts, deposits not accorded next day availability pursuant to Part 229 of Title 12 

o f the Code of Federal Regulations shall not be disbursed until the day on which these fund3 must be 
made available to depositors under the federal regulation specified in this subdivision.
(c) Funds deposited by cash or by electronic payment may be disbursed following deposit on the 

same business day as the business day o f deposit.
(d) Notwithstanding the provisions of subdivision (b), deposits other than drafts may be disbursed 

on the business day following the business day of deposit if the financial institution to which the 
funds have been deposited informs the title insurance company, controlled escrow company, or 
underwritten title company in w riting that final settlement has occurred on the deposited item.

Additions In text are Indicated by underline; deletions by asterisks * * *
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(e) Where a draft, other than a share draft, has been received and submitted fo r collection, no title 
insurance company, controlled escrow company; or underwritten title company shall disburse funds 
from , an escrow, account with .respect to .the d ra ft .until the .proceeds o f the d ra ft have, become 
available for withdrawal.from the financial.institution to .which the .d ra ft has been submitted for 
.collection.' .For purposes o f this subdivision, "available for.withdrawal''..means when the .draft has 
been .submitted fo r collection and payment-received.;. Notwithstanding. thi3 subdivision, disbursement 
o f funds represented ,by share .drafts shall, be'governed'by subdivisions (b) apd/(d)ij'if/applicable.
:(I) F o r purposes o fth is section,."escrow account”  'means -any depository account with-a-financial 

institution to which funds are deposited with respect to any transaction wherein one. peraonj fo r the 
purpose of effecting the -Bale, transfer, encumbering or. leasing o f real, or personal property to 
another person, delivers any. written instrument, money, evidence o f title to real or.peraonal property, 
or other thing, o f .value to a third person to be held by that "third person until the happening of a 
specified event or the performance of a prescribed condition/when i t is then to be delivered by that 
th ird person to a grantee, grantor, promisee, .promisor, obligee, obligor, bailee, bailor, or any agency
or.employee of.the la tte r , . , . ! .  • /  . .  .

Vi. ' t i ?•.*»?.*r ’ , , v •%.*•;'*.*■*?'*•!* .«.• I V <■
. i,(g) Except as.provided ;m subdivision (h),..forjpurposes o f this, section; ahy.word or'te rn ,used 
herein \ or ra levant ,to .interpretation: o f .this ;sectidn,. including,, bu t'n o t limited, to," "available for 
•wifbdrawaX^ "diec^"4!«lectronic.payment;" im.d /.‘business.day," whid; is defined In Part.229 o fT itle 
I2 ;o f the Code o f .Federal .fegidations'on 1990, 'shall have the.ineahing.Uiere givenas. the
regulations existed on January 1,1990. ■. ~ ’ '• V ....................

iu.(b);(F)or, purposes o f lthmjseotio.n,. “ financial,institution" jm « ^ ^ y wf i ^ n ^ .mstitation. specified in 
Section 12413.5. irt-; v t u ; C  ..i.-iDi.iI.i ;i.’ iJe-.-.tVal:• J'.;:'.-- •
‘ (i) No title insurance company, controlled escrow company, or underwritten title companyshall be : 
liable fo r a violation of this section i f the violation was not intentional or resulted from a bona fide 
erro r notwithstanding the maintenance o f procedures reasonably adapted., to ‘.avoid that error. 
Examples o f bona fide errors include, but are not limited to, clerical, calculation, computer malfunc­
tion, and programming, and printing errors. . . . . . . .  :x
0  Nothing in this section shall be deemed to prohibit the recordation'of documents p rio r to the 

time funds are available fo r disbursement with respect to a transaction provided the parties to the 
transaction consent in w riting prior thereto.
(k) Nothing in this section.is intended to amend, alter, or supersede other sections o f this code, or 

other. law j_pf this state, or .the United Stotes, regarding an escrow holder's duties and obligations.
(Added by.Stats.1989, c. 598, §-3.) •• , ‘ . .. .

..•*.< ,-,i-rTllirtoriodNote. . . .

Dcrfntioor. Fcnner:§ 12413, uUSed by Suts.1984, c. • ' .•1004, § 2. uncoded by SiatU9S5. c. 471. 5 I; .Stati.1987. r. 1502, § 1. ‘ ..
§ 12413.2. Deposit o f items or drafts; time; defin ition o f item

/ /  u-.i »*.*»• *.*.•« •• 'zji’ " ./'i . .  ■ •»
Any item or dra ft received by a title insurance company,-controlled escrow companyvor underwrit­

ten title company in connection with any escrow shall be deposited in, or submitted fo r collection to, a 
■ financial institution a3 defined-in Section .12413 .no, later than , the .close of .the next ;business day 
following receipt »«/>. . ' . * - « •  vvJ*.
For. purposes of this section, '-item" means any ..check, including a cashier’s check, negotiable order 

o f withdrawal, share draft, traveler's check, or. money ,order. . , . .. , t
(Added by Stafs.1988, c. 389, § !•)•■> ; . . .

§ 12413.1  INSURANCE CODE

-  • ••-- •.*.•*..*.1\. *:•*. - - - * .  1 . .    .

§  1 2 4 1 A - 5 .  D e p o s i t  o f  e s c r o w  f u n d s  ,  . . .■  :• . .  .v-?

V  A ll funds :received in connection with any "escrow.'conducted by -a . title-insurance company, 
controlled escrow company, or underwritten title company shall be deposited in a separate depository 
account in a bank or savings and loan association or in an account in an industrial loan company 
.insured by the Federal Deposit Insurance Corporation, and the funds so deposited shall bo the 
property o f the person or persons entitled thereto under the provisions of the escrow and segregated 
escrow by escrow in the records of the title insurance company, controlled escrow company, or 
underwritten title company. The funds shall not be subject to any debts o f the title insurance 
company, controlled escrow company, or underwritten title company and shall be used only to fu lfill 
the terms of the individual escrow for which the funds were accepted and none o f the funds shall be 
utilized until the conditions o f the escrow have been met

Additions In text are Indicated by underline; deletions by asterisks * * *
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INSURANCE CODE § 12692

■ - Any interest received on funds deposited in connection with any escrow which are deposited in a 
*bankt savings and loan association, or industrial loan company ehall be paid over by .the escrow to the 
.depositing party to the escrow unless the escrow & otherwise-instructed .by.the depositing party, and 
shall not be transferred to the account o f the title insurance company, controlled escrow company, or 
underwritten title company.
(Amended by Stats.1989, d 328, § 2.)

PART 6.1. HEALTH DISABILITY INSURANCE CONVERSION
Crass Reference* .. tLong-term care insurance, conversion, tee § 10235.12.

’ • I •

§ 12S92. Continuation benefit coverage; duration; eligible dependents; conditions o f availabili­
ty o f coverage

On and after January 1, 1985, every insurer and nonprofit'hospital service plan issuing group 
disability: insurance wluch covers.hospital,: medical,''or- surgical 'expenses 'shall -offer to- group 
policyholders.a enntmtmtion-benefitwhidvif-selected, shall have a'duration of at least 90 days and 
which shall be offered consecutively to any federal requirement for continuation benefits.-^The terms 
and.conditions shall include.continuation benefit coverage .for.widows, widowers.,divorced or legally 
ccparated auo'uses,-spoiises’ of"roveri^'employees,~becbmmg..entitled td~benefits under Title XV IIL of 
the Social Security "Act,-'ana their dependents,-including-, dependent children, who cease to .be 
dependent children under the plan, who were covered by the group contract on the date of 
termination o f coverage: " However. 'any-'existihg''provisions of law' regarding- termination o f a 
dependent child status shall not be affected by this section. ■ ■■ >*-

The continuation of coverage shidl be available only under the following conditions;

(3) Those eligible remain within .the State o f California,, although the departure of a dependent 
child to another state shall not invalidate the continuation provisions fo r any other family members.

(b) Those eligible do not marry or remarry, although the marriage o f any dependent child shall not 
invalidate the continuation provisions fo r other family members. . -.

(c) Those eligible are not ebgible fo r any comparable state, federal, or private group medical plan, 
although the eligibility of any dependent child shall not invalidate the. continuation provisions fo r 
other family members.

(d) Those eligible do not find employment with an employer that has a group plan o f its own, even 
i f the plan is less substantive, although the entry into such an employee plan by a dependent child 
shall not invalidate the continuation provisions for other family members.
(e) The group policy is not terminated or the employer's participation in the group policy is not 

terminated.

(f) Those eb'gible do not knowingly furnish incorrect information or otherwise improperly obtain 
the benefits of the plan. „

(g) The continuing individual shall pay the premium amount in the manner specified in the group 
pobcy fo r both his or her share of the premium and the group pobcyholder’s'share. - i f any.

(h) Eb'gible persons under this section shall be notified in the same manner required for conversion 
notification’ pursuant to Section 12689. Every insurer shall communicate the availability o f such 
coverage to all group pobcyholders and to all prospective group pobcyholders with whom they are 
negotiating. ' '
(Amended by Stats. 1938, c. 960, § 2.) ' .
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PART 6.5. CALIFORNIA MAJOR MEDICAL 
INSURANCE PROGRAM [NEW]
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Date: November 1 9 ,  1984

FROM: C l i f f o r d  L. Morgan

Office: S a n ta  Ana -  S t a f f

TO: CALIFORNIA MANAGERS

Office: A l l  C a l i f o r n i a

Subject: SB 1550  CHAPTER 1004 STATUTES 1984 "GOOD FUNDS 
LEGISLATION

The a b o v e  m e n t io n e d  b i l l  h a s  b e e n  s ig n e d  i n t o  lav; by our G overnor  
and b ecom es e f f e c t i v e  J a n u ary  1 ,  1 9 8 5 . I t  im p a cts  upon any e sc r o w  
o r  su b e sc r o w  h a n d le d  by  a t i t l e  in s u r a n c e  company, u n d e r w r it te n  
t i t l e  company o r  c o n t r o l l e d  e s c r o w  company i n  th e  S t a t e  o f  
C a l i f o r n i a .

T h is  b i l l  was s p o n s o r e d  by t h e  C a l i f o r n i a  Land T i t l e  A s s o c i a t i o n .
( The D ep artm en t o f  I n s u r a n c e  h ad  b e e n  s c r u t i n i z i n g  ou r  i n d u s t r y ' s

e sc r o w  p r a c t i c e s  v e r y  c l o s e l y  and had l e f t  us w ith  a very  s t r o n g  
im p r e s s io n  t h a t  i f  we d i d n ' t  " c le a n  up o u r  a c t"  th e y  may do i t  
f o r  u s .

T h is  b i l l  i n  p e r t i n e n t  p a r t  ad d ed  S e c t i o n s  12413 and 1 2 4 1 3 .5  t o  
our C a l i f o r n i a  I n s u r a n c e  C ode.

The main t h r u s t  o f  t h e  law  i s  i n  two a r e a s .

1 .  C ash , c h e c k s ,  money o r d e r s  and d r a f t s  s u f f i c i e n t  t o  c o v e r  
a l l  d i s b u r s e m e n t s  must b e  d e p o s i t e d  t o  ou r  escrow  d e p o s i t o r y  
bank a c c o u n t  b e f o r e  we c a n  r e c o r d .

2 .  We m ust h a v e  "good fu n d s"  b e f o r e  we can d i s b u r s e .

I t  i s  v e r y  im p o r t a n t  t h a t  i n f o r m a t i o n  a b o u t  t h i s  new law i s  g iv e n  
o u t  t o  o u r  c u s to m e r s  a s  so o n  a s  p o s s i b l e .  A t ta c h e d  i s  a copy o f  
a NOTICE (Form No. 1157) w h ich  y o u  can  o r d e r  from t h e  Home O f f i c e .  
T h is  NOTICE s h o u ld  b e  handed o u t  and a t t a c h e d  t o  e v e r y  p r e l im in a r y  
r e p o r t  and com m itm ent you i s s u e .  D o n 't  w a i t  u n t i l  January 1 ,  1985  
t o  do t h i s .

C u r r e n t ly  we a r e  a sk e d  t o  r e c o r d  d o cu m en ts ,  advance r e c o r d in g  f e e s  
and c h a r g e s ,  a d v a n c e  t a x  paym en ts  and p erform  o t h e r  s e r v i c e s  
r e q u i r i n g  us t o  a d v a n ce  fu n d s  and b i l l  o u r  c u s to m e r .  A l s o ,  many 
l e n d e r s  w i l l  n o t  "fund" t o  o u r  e s c r o w  u n t i l  we have r e c o r d e d  and 
c a l l e d  them w i t h  c o n f ir m in g  r e c o r d i n g  in f o r m a t io n .
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Under t h e  new la w  we a r e  p r o h i b i t e d  from  a d v a n c in g  any f e e s  and 
c h a r g e s  o r  m aking any d is b u r s e m e n t s  from  an e sc r o w  a c c o u n t  u n t i l  
we h a v e  r e c e i v e d  and d e p o s i t e d  w i th  t h e  bank o r  s a v in g s  and lo a n  
t h a t  h a s  o u r  e s c r o w  a c c o u n t ,  c a s h ,  c h e c k s ,  money o r d e r s  or d r a f t s  
i n  an amount s u f f i c i e n t  t o  fund any d is b u r s e m e n t s  [ C a l i f o r n i a  
I n s u r a n c e  Code S e c t i o n  1 2 4 1 3 ( a ) ] .

T h is  means we c a n  no l o n g e r  ad van ce  t a x  paym ents o r  b i l l  f o r  f e e s  
and c h a r g e s .  I  am n o t  s a y i n g  y o u  c a n ' t  b i l l  f o r  e sc r o w  f e e s  and  
t i t l e  premiums when yo u  c h o o s e  t o  do s o .  We can  no lo n g e r  r e c o r d  
a t r a n s a c t i o n  f o r  a l e n d e r  o r  anyone e l s e  u n t i l  t h e  le n d e r  o r  o t h e r  
p a r ty  h a s  d e p o s i t e d  i t s  c h e c k  o r  d r a f t  i n t o  e sc r o w  and we have  
d e p o s i t e d  same i n t o  o u r  e s c r o w  d e p o s i t o r y  bank a c c o u n t .  We m ust  
have r e c e i v e d  and d e p o s i t e d  c a s h ,  c h e c k s ,  e t c .  i n  an amount s u f f i ­
c i e n t  t o  pay f o r  any d is b u r s e m e n t s  b e f o r e  we r e c o r d .

S e c t i o n  12404 o f  t h e  C a l i f o r n i a  I n s u r a n c e  Code a l l o w i n g  t i t l e  
com p an ies  t o  a d v a n c e  up t o  2% o f  a t r a n s a c t i o n  t o  f a c i l i t a t e  a 
c l o s i n g  d o e s  n o t  a p p ly  h e r e .

EXPLANATION OF CALIFORNIA INSURANCE CODE SECTION 12404

T h is  s e c t i o n  i n  p e r t i n e n t  p a r t  a l l o w s  us t o  ad van ce  o r  d i s b u r s e  
funds i n  an amount e q u a l  t o  2% o f  th e  amount o f  t h e  t r a n s a c t i o n  
t o  f a c i l i t a t e  a c l o s e  i f  we d e s i r e  t o  do s o .  The new law m o d i f i e s  
t h i s  s u b s t a n t i a l l y .  We a r e  now t e c h n i c a l l y  a l lo w e d  t o  do t h i s  
o n ly  when we h a v e  t h e  w r i t t e n  c o n s e n t  o f  a l l  p a r t i e s  t o  th e  t r a n s ­
a c t i o n  [ C a l i f o r n i a  I n s u r a n c e  Code S e c t i o n  12413 ( j ) ]  and a l l  n e c e s s a r y  
d e p o s i t s  o f  c a s h ,  c h e c k s  o r  d r a f t s  r e p r e s e n t i n g  a sum eq u a l t o  aIT  
d is b u r s e m e n t s  h a v e  b e e n  made t o  o u r  e s c r o w  d e p o s i t o r y  bank a c c o u n t .  
Even th o u g h  t h e  c h e c k s ,  d r a f t s ,  e t c .  h a v e  n o t  c l e a r e d ,  t e c h n i c a l l y  
we c o u l d  r e c o r d  and pay t h e  r e c o r d in g  f e e s  and t r a n s f e r  ta x  and 
make o t h e r  s i m i l a r  a d v a n c e s  f o r  t h e  p u r p o se  o f  f a c i l i t a t i n g  a c l o s e  
o f  e s c r o w ,  p r o v id e d  s u c h  a d v a n c e s  do n o t  e x c e e d ,  in  t h e  a g g r e g a t e ,
2% o f  t h e  amount o f  t h e  t r a n s a c t i o n .  H ow ever, you  c o u l d n ' t  make 
any o t h e r  d i s b u r s e m e n t s  u n t i l  z j i y  d r a f t s  h a v e  b een  c l e a r e d  and 
fu nd s  t h e r e fr o m  c o l l e c t e d  i n t o  y o u r  e s c r o w  d e p o s i t o r y  bank a c c o u n t  
and c h e c k s ,  s h a r e  d r a f t s  and money o r d e r s  drawn on o u t  o f  s t a t e  
f i n a n c i a l  i n s t i t u t i o n s  h a v e  e i t h e r  c l e a r e d  and b een  c o l l e c t e d  i n t o  
you r  a c c o u n t  o r  t h e  a p p l i c a b l e  n o n - d i s b u r s i n g  t im e  p e r io d  has e l a p s e d ,  
w h ic h e v e r  f i r s t  o c c u r s .  T h ese  t im e  p e r i o d s  a r e  d i s c u s s e d  l a t e r  i n  
t h i s  memo.

T h is  p r a c t i c e  s h a l l  be  known a s  th e  " c l o s e  now and d i s b u r s e  l a t e r "  
p r o c e d u r e .  I t  i s  n o t  a p r e f e r r e d  p r a c t i c e . However, i t  may be  
t h a t  from  t im e  t o  t im e  t h e  p a r t i e s  t o  a t r a n s a c t i o n  a r e  i n s i s t e n t  
t h a t  we c l o s e  e v e n  th o u g h  we c a n ' t  d i s b u r s e  y e t .

When t h i s  o c c u r s  under C a l i f o r n i a  I n s u r a n c e  Code S e c t i o n  1 2 4 1 3 ( j )  
a l l  p a r t i e s  t o  t h e  t r a n s a c t i o n  must c o n s e n t  in  W r i t in g . O b v io u s ly  
t o  c l o s e  w i t h o u t  t h i s  c o n s e n t  w ould  u n d er  u s u a l  c ir c u m s ta n c e s
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v i o l a t e  e sc r o w  i n s t r u c t i o n s  anyw ay. The p a r t i e s  t o  a t r a n s a c t i o n  
w ould  i n c l u d e  t h e  b u y e r ,  s e l l e r  and l e n d e r .  Under c e r t a i n  c ir c u m ­
s t a n c e s  i t  w ou ld  a l s o  i n c l u d e  t h e  e x i s t i n g  l e n d e r  w hich  e x p e c t s  t o  
b e  p a id  o f f  o r  h a s  e n t e r e d  i n t o  some form o f  a ssu m p tio n  o r  m o d i f i ­
c a t i o n  a g r e e m e n t .

When we c l o s e  u n d er  t h e s e  c o n d i t i o n s  we w i l l  be o b l i g a t e d  upon 
r e c o r d a t i o n  t o  i s s u e  t h e  p o l i c y  o r  p o l i c i e s  o f  t i t l e  in su r a n c e  
r e q u ir e d  i n  t h e  e sc r o w  i n s t r u c t i o n s .

T h ese  t y p e s  o f  c l o s i n g s  may r e q u i r e  making a d ju s tm e n ts  to  y o u r
esc r o w  i n s t r u c t i o n s  f o r  some i f  n o t  a l l  o f  t h e  f o l l o w i n g :

(a) p r o r a t i o n s
(b) any t a x  i n s t a l l m e n t s  b eco m in g  due o r  d e l i n e q u e n t  d u rin g  t h e  

" n o n -d isb u r s e m e n t  p e r i o d " .
(c) c o n t in u i n g  a c c r u a l  o f  i n t e r e s t  and l a t e  paym ent p e n a l t i e s  on

d e e d s  o f  t r u s t  and o t h e r  l i e n s  and encum brances t h a t  a r e  t o
b e  p a id  o f f  when we ca n  d i s b u r s e .

(d) a  s e l l e r  may r e q u i r e  i n t e r e s t  on t h e  n e t  s a l e s  p ro ceed s  
b etw een  t h e  d a t e  o f  r e c o r d i n g  and th e  d a t e  o f  r e c e i p t  o f  ou r  
d is b u r s e m e n t .

I t  w i l l  b e  n e c e s s a r y  t o  h a v e  t h e  p a r t i e s  t o  th e  t r a n s a c t i o n  a g r e e  
upon t h e  d a t e  t o  u s e  f o r  p r o r a t i o n  p u r p o se s  and who i t  i s  t h a t  
w i l l  b e a r  t h e  a d d i t i o n a l  c o s t s  f o r  t h e  a c c r u a l  c f  i n t e r e s t ,  
p e n a l t i e s ,  d e l in q u e n c y  c h a r g e s ,  paym ents and o t h e r  ch a rg es  d u r in g  
t h e  " n o n -d isb u r se m e n t  p e r i o d " .  An a d d i t i o n a l  sum o f  money s u f f i ­
c i e n t  t o  c o v e r  any a d d i t i o n a l  amounts m ust b e  c o l l e c t e d  i n t o  e s c r o w .

A t ta c h e d  i s  a c o p y  o f  an "Addendum t o  Escrow I n s t r u c t io n s "  w h ich  
s h o u ld  b e  u se d  t a  m o d ify  y o u r  i n s t r u c t i o n s  t o  a l l o w  a " c lo s e  now 
and d i s b u r s e  l a t e r "  p r o c e d u r e .

I f  y o u  a r e  a c t i n g  i n  a s u b e s c r o w  c a p a c i t y  i t  w i l l  be n e c e s s a r y  
f o r  t h e  company h a n d l in g  t h e  e s c r o w  t o  o b t a in  t h e  r e q u i s i t e  w r i t t e n  
c o n s e n t  from  a l l  p a r t i e s  t o  t h e  t r a n s a c t i o n  when t h e  " c lo s e  now 
and d i s b u r s e  l a t e r "  p r o c e d u r e  i s  t o  b e  u s e d .  You must have a copy  
o f  t h a t  p o r t i o n  o f  t h e  e s c r o w  com pany's  i n s t r u c t i o n s  which c o n s t i ­
t u t e s  t h i s  w r i t t e n  c o n s e n t  t o  b e  r e t a i n e d  i n  y o u r  f i l e .

As I  p r e v i o u s l y  m e n tio n e d  t h e  " c l o s e  now and d i s b u r s e  la t e r "  p r o ­
c e d u r e ,  w h i l e  l e g a l ,  i s  n o t  p r e f e r r e d . In m ost s i t u a t i o n s  i t  
w ould  b e  b e t t e r  n o t  t o  c l o s e  u n t i l  th e  fu nd s  a r e  a v a i l a b l e  as a  
m a tte r  o f  law  f o r  d i s b u r s e m e n t  a s  d i s c u s s e d  i n  t h e  f o l lo w in g  p a r a ­
g r a p h s .

E x i s t i n g  p r a c t i c e  i n c l u d e s  t h e  u t i l i z a t i o n  by some le n d e r s  o f  
d r a f t s  t o  "fund" a t r a n s a c t i o n .  A d r a f t  may i d e n t i f y  i t s e l f  by  
h a v in g  t h e  word " d ra ft"  on t h e  f r o n t  o r  b a c k . H owever, u s u a l ly  
t h i s  i s  n o t  s o .  A d r a f t  u s u a l l y  lo o k s  l i k e  a c h e c k  in  a l l  r e s p e c t s
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e x c e p t ,  l o c a t e d  ab ove  o r  t o  t h e  s i d e  o f  th e  name o f  th e  f i n a n c i a l  
i n s t i t u t i o n  t h e  d r a f t  i s  drawn on you w i l l  s e e  th e  words " p ayab le  
th r o u g h " .  D r a f t s  can  p r e s e n t  many p rob lem s t o  an escrow  h o l d e r .
A d r a f t  i s  n o t  an a b s o l u t e  p r o m is e  t o  pay b u t  r a t h e r  a c o n d i t i o n a l  
commitment t o  p a y .  The c o n d i t i o n s  b e in g  e s t a b l i s h e d  by th e  p a r t y  
s u b m i t t i n g  t h e  d r a f t .

F or ex a m p le :

You h a v e  a c c e p t e d  a  d r a f t  s u b m it t e d  by XYZ M ortgage Company 
and p a y a b le  th r o u g h  (drawn on) a bank in  New York. You 
c l o s e  y o u r  e s c r o w  by  r e c o r d i n g  a r e c o n v e y a n c e ,  a deed and a 
new d eed  o f  t r u s t .  A t  t h i s  p o i n t  you  a r e  d i s b u r s in g  fu n d s  
from  y o u r  e s c r o w  t o  p a y  f o r  r e c o r d in g  f e e s ,  t r a n f e r  t a x ,  
amounts p a y a b le  t o  r e t i r e  t h e  o l d  d eed  o f  t r u s t ,  b r o k e r ' s  
c o m m iss io n s  and s a l e s  p r o c e e d s  t o  t h e  s e l l e r .  The funds b e in g  
d i s b u r s e d  from  y o u r  e s c r o w  a r e  n o t  from t h e  bank in  New York.  
They a r e  o u r  f u n d s .  F i r s t  A m e r ic a n 's  money i s  b e in g  advanced  
t o  c l o s e  t h e  t r a n s a c t i o n .  Of c o u r s e  you h ave  su b m itte d  th e  
d r a f t  t o  y o u r  bank f o r  c o l l e c t i o n .  When t h e  New York bank  
r e c e i v e s  t h e  d r a f t  s e v e r a l  days l a t e r ,  i t  c o n t a c t s  XYZ 
M ortgage Company t o  s e e  i f  th e  M ortgage Company wants t h e  d r a f t  
h o n o r e d .  I f  t h e  M o rtg a g e  Company b e l i e v e s  i t s  lo a n  p a ck a g e  t o  
b e  i n  o r d e r ,  can  f i n d  n o  f a u l t  w i t h  w hat we have  done i n  c l o s i n g  
t h e  t r a n s a c t i o n  and a s su m in g  th e  a c c o u n t  upon w hich  th e  d r a f t  
was drawn h a s  a s u f f i c i e n t  b a la n c e  t o  pay th e  d r a f t ,  th e  
M ortgage  Company w i l l  i n s t r u c t  t h e  bank t o  honor t h e - d r a f t .
The New York bank w i l l  th e n  sen d  t h e  funds t o  your escro w  
a c c o u n t  b a n k . O b v io u s ly  i t  t a k e s  s e v e r a l  d ays b e f o r e  t h e  d r a f t  
h a s  b e e n  h o n o red  and t h e  fu nd s  c o l l e c t e d  i n  y o u r  escrow  bank  
a c c o u n t .

Under t h e  new la w , e x c e p t  f o r  b e in g  a b l e  t o  advance up to  2% o f  a 
t r a n s a c t i o n  t o  f a c i l i t a t e  a c l o s i n g  a s  p r o v id e d  i n  C a l i f o r n i a  
I n s u r a n c e  Code S e c t i o n  1 2 4 0 4 ,  you  a r e  p r o h i b i t e d  from a i s b u r i n g  
fu n d s  from  y o u r  e sc r o w  o r  su b e s c r o w  a c c o u n t  w i t h  r e s p e c t  to  a d r a f t ,  
o t h e r  th a n  a s h a r e  d r a f t , u n t i l  t h e  p r o c e e d s  o f  th e  d r a f t  h a v e  
a c t u a l l v  b e e n  c o l l e c t e d  and d e p o s i t e d  i n t o  y o u r  e scro w  d e p o s i t o r y  
bank a o u n t .  ( C a l i f o r n i a  I n s u r a n c e  Code S e c t i o n  1 2 4 1 3 (b )]

T h is  i s  t h e  c a s e  r e g a r d l e s s  o f  w h eth er  t h e  d r a f t  i s  p a v b le  th rou gh  
(drawn on) a f i n a n c i a l  i n s t i t u t i o n  l o c a t e d  in  C a l i f o r n i a  o r  o u t s i d e  
t h e  s t a t e  o f  C a l i f o r n i a .

The r e a s o n  f o r  e x c l u d i n g  s h a r e  d r a f t s  i s ,  a s h a r e  d r a f t  i s  drawn 
on a " ch eck in g"  a c c o u n t  e s t a b l i s h e d  by a C r e d i t  Union fo r  i t s  
member. Share d r a f t s ,  c h e c k s ,  money o r d e r s  e t c . ,  have d i f f e r e n t  
r u l e s  w h ich  a p p ly  a s  d i s c u s s e d  i n  some o f  th e  f o l l o w i n g  p a r a g r a p h s .

How do  you  d i s t i n g u i s h  a s h a r e  d r a f t  from  o t h e r  d r a f t s ?
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Example:

The S a n ta  Ana C i t y  E m p loyees  C r e d i t  U nion h a s  s h a r e  d r a f t s  
p a y a b le  th ro u g h  S e c u r i t y  P a c i f i c  N a t io n a l  Bank b u t  on th e  
s h a r e  d r a f t  t h e  C r e d i t  U n io n 's  name a l s o  a p p e a r s .  You 
w i l l  r e c o g n i z e  t h e  docum ent a s  a d r a f t  b e c a u s e  i t  c o n t a in s  
t h e  terra " p a y a b le  th r o u g h " ,  and you  w i l l  r e c o g n i z e  i t  as  
a s h a r e  d r a f t  b e c a u s e  t h e  name o f  t h e  C r e d i t  Union w hich  
e s t a b l i s h e d  t h e  a c c o u n t  w i l l  appear  on t h e  s h a r e  d r a f t  
t o g e t h e r  w i t h  t h e  name o f  th e  f i n a n c i a l  i n s t i t u t i o n  i t  i s  
p a y a b le  th r o u g h .

Share d r a f t s  a r e  h o n o r e d  b y  t h e  l e n d in g  i n s t i t u t i o n s  t h e y  a r e  
p a y a b le  th ro u g h  u n d er  t h e  same r u l e s  a s  c h e c k s .  In  t h e  e x a m p le ,  
S e c u r i t y  P a c i f i c  N a t i o n a l  Bank w ould  n o t  c h e c k  w i t h  anyone t o  s e e  
i f  t h e y  s h o u ld  h o n o r  t h e  s h a r e  d r a f t  under norm al c i r c u m s t a n c e s .
I f  t h e r e  a r e  fu n d s  i n  t h e  a c c o u n t  t o  pay t h e  s h a r e  d r a f t  i t  w o u ld  
be p a id  assu m in g  t h e r e  i s  no s t o p  paym ent.

You m ust remember t h e r e  i s n ' t  any s p e c i f i c  number o f  d ays t o  w a i t  
b e f o r e  making d is b u s e m e n ts  w i t h  r e s p e c t  t o  a d r a f t . The "non­
d isb u r s e m e n t  p e r io d "  f o r  d r a f t s  i s  how ever many d ays i t  t a k e s  f o r  
th e  fu n d s  r e p r e s e n t e d  by t h e  d r a f t  t o  a c t u a l l y  be c o l l e c t e d  i n t o  
you r  e sc r o w  d e p o s i t o r y  bank a c c o u n t .

I t  i s  p o s s i b l e  t o  c u t  t h e  number o f  d ays s u b s t a n t i a l l y  by o b t a i n i n g  
th e  w r i t t e n  a u t h o r i z a t i o n  o f  t h e  b orrow er  t o  pay f o r  t h e  e x t r a  
c h a r g e s  and h a v e  y o u r  e sc r o w  d e p o s i t o r y  bank F e d e r a l  E x p ress  t h e  
d r a f t  t o  t h e  f i n a n c i a l  i n s t i t u t i o n  i t  i s  p a y a b le  th ro u g h  and r e q u e s t  
th e  fu n d s  d e r iv e d  from  t h e  d r a f t  t o  be  w ir e  t r a n s f e r r e d  t o  y o u r  
esc r o w  d e p o s i t o r y  bank a c c o u n t ,  i h e  e x t r a  c h a r g e s  f o r  t h i s  s e r v i c e  
w i l l  v a r y  d ep en d in g  upon w h a t t h e  c o l l e c t i o n  . f e e  and w ir e  t r a n s f e r  
f e e  i s  t h a t  i s  c h a r g e d  by e a c h  f i n a n c i a l  i n s t i t u t i o n .  *

Under e x i s t i n g  p r a c t i c e  we r e c e i p t  i n t o  e sc r o w  c h e c k s ,  i n c l u d i n g  
c a s h i e r ' s  and c e r t i f i e d  c h e c k s ,  money o r d e r s ,  s h a r e  d r a f t s  and 
t r a v e l e r ' s  c h e c k s  drawn on o r  in s u r e d  by an o f f i c e  o f  a f i n a n c i a l  
i n s t i t u t i o n  w h ich  i s  l o c a t e d  i n  some s t a t e  o t h e r  th a n  C a l i f o r n i a .  
Many t im e s  we c l o s e  o u r  e s c r o w  and make d is b u r s e m e n ts  ev en  th ough  
t h e s e  c h e c k s  h a v e  n o t  had t im e  t o  c l e a r  th e  f i n a n c i a l  i n s t i t u t i o n  
i t  was i s s u e d  by o r  drawn o n .  T h is  means o f  c o u r s e ,  we a r e  a g a in  
making d is b u r s e m e n ts  o f  F i r s t  A m e r ic a n 's  money and n o t  th e  money 
from t h e  p a r t i e s  t h a t  a r e  su p p o s e d  t o  b e  f i n a n c i n g  t h e  t r a n s a c t i o n .  
As a r e s u l t  o f  t h i s  p r a c t i c e  i t  i s  n o t  uncommon f o r  us t o  have  an  
o v e r d r a f t  o f  ou r  e s c r o w  a c c o u n t  b e c a u s e  o f  t h e  d e l a y  in  c o l l e c t i n g  
th e  o u t  o f  s t a t e  f i n a n c i a l  i n s t i t u t i o n ' s  f u n d s .

Under t h e  new la w ,  e x c e p t  f o r  b e in g  a b le  t o  ad van ce  up t o  2% o f  
a t r a n s a c t i o n  t o  f a c i l i t a t e  a c l o s i n g  a s  p r o v id e d  i n  In su r a n c e  
Code S e c t i o n  1 2 4 0 4 ,  i f  t h e  t r a n s a c t i o n  i s  t o  b e  funded  through  
th e  u t i l i z a t i o n  o f  any c h e c k ,  (i n c l u d i n g  a c a s h i e r ' s ,  c e r t i f i e d  
or t r a v e l e r ' s  c h e c k ) s h a r e  d r a f t ,  o r  money o r d e r  ( c o l l e c t i v e l y
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"out o f  s t a t e  c h e c k " )  drawn on o r  i s s u e d  by an o f f i c e  o f  a 
f i n a n c i a l  i n s t i t u t i o n  w h ich  i s  l o c a t e d  i n  a s t a t e  o t h e r  than  
C a l i f o r n i a ,  we a r e  p r o h i b i t e d  from  d i s b u r s i n g  funds from th e  
escrow  a c c o u n t  w i t h  r e s p e c t  t o  t h e  "out o f  s t a t e  check" u n t i l  
a f t e r  t h e  e a r l i e r  o f  ( i )  t h e  " o u t  o f  s t a t e  check" h as  c l e a r e d  and  
th e  fu n d s  h a v e  b e e n  c o l l e c t e d  i n t o  our escro w  d e p o s i t o r y  bank  
a c c o u n t ,  o r  ( i i )  d e p e n d in g  upon w hat t y p e  o f  f i n a n c i a l  i n s t i t u t i o n  
m a in ta in s  y o u r  e s c r o w  a c c o u n t  and w hat ty p e  o f  f i n a n c i a l  i n s t i t u ­
t i o n  t h e  " out o f  s t a t e  ch eck "  was drawn on o r  i s s u e d  by th e  number 
o f  b u s i n e s s  days, s e t  f o r t h  b e lo w  h a s  e l a p s e d  from t h e  d a te  o f  
d e p o s i t  o f  t h e  " o u t  o f  s t a t e  ch eck "  i n t o  your e scro w  d e p o s i t o r y  
bank a c c o u n t :

F i n a n c i a l  I n s t i t u t i o n  
M a in ta in in g  Escrow  
A ccount

C ity  Bank 

Non C i t y  Bank 

C it y  Bank

Non C i t y  Bank

F i n a n c i a l  I n s t i t u t i o n  
o u t  o f  s t a t e  ch eck  i s  
drawn on o r  i s s u e d  by

Bank

Bank

S a v in g s  Bank, 
S a v in g s  and Loan or  
C r e d i t  Union

S a v in g s  Bank, 
S a v in g s  and Loan or  
C r e d i t  Union

Minimum number 
o f  b u s in e s s  d a y s  
t o  w a i t  b e f o r e  
d i s b u r s in g

8
9

10

10
S a v in g s  Bank o r  Bank,
S a v in g s  and Loan S a v in g s  Bank o r

C r e d i t  U nion  10

This number o f  b u s i n e s s  d a y s  can  be  e x te n d e d  i f  your escrow  
d e p o s i t o r y  bank w h ere  t h e  d e p o s i t  was made g i v e s  you w r i t t e n  
n o t i f i c a t i o n  p r i o r . t o  t h e  e x p i r a t i o n  o f  th e  a p p l i c a b l e  tim e  
p e r io d  t h a t  a l o n g e r  p e r i o d  o f  t im e  w i l l  be n e c e s s a r y .  However,  
t h i s  s h o u ld  n o t  happen v e r y  o f t e n .  [ C a l i f o r n i a  In su r a n c e  Code 
S e c t io n  1 2 4 1 3 (c )  and ( a ) ]

The number o f  b u s i n e s s  d a y s  c o u l d  be s u b s t a n t i a l l y  red u ced  i f  you  
su b m it t e d  t h e  " ou t o f  s t a t e  ch eck "  f o r  c o l l e c t i o n  to  you r  escro w  
d e p o s i t o r y  bank and f o l l o w e d  th e  same F e d e r a l  E x p ress  m a il  and w ir e  
t r a n s f e r  o f  fu n d s  procedure' a s  d e s c r i b e d  in  th e  p r e v io u s  p a ra g ra p h s  
on d r a f t s .

How do you  know i f  y o u r  e s c r o w  d e p o s i t o r y  a c c o u n t  i s  w i th  a " c i t y  
bank"? -  by  th e  F e d e r a l  R e s e r v e  r o u t i n g  sym bol shown i n  th e  upper  
r i g h t  hand c o r n e r  o f  y o u r  e s c r o w  c h e c k s . You w i l l  n o t i c e  a b lo c k  
o f  numbers i n  t h i s  a r e a .  I f  y o u r  e s c r o w  a c c o u n t  i s  w ith  a " c i t y
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bank" y o u  w i l l  f i n d  t h e  numbers 1210 o r  1220 shown as  th e  d en o m in a to r  
i n  t h i s  b lo c k  o f  n u m b ers.

How do you  c o u n t  t h e  number o f  b u s i n e s s  d ays  t o  w a i t  b e f o r e  d i s ­
b u r s in g ?  The day y o u  make t h e  d e p o s i t  i n t o  y o u r  e sc r o w  d e p o s i t o r y  
a c c o u n t  i s  e x c l u d e d .  S o ,  t h e  f o l l o w i n g  day i s  day o n e ,  and you  
c o u n t  from  t h e r e ,  o b v i o u s l y  e x c l u d i n g  S a t u r d a y s ,  Sundays and h o l i d a y s

I f  t h e  c h e c k ,  money o r d e r ,  e t c .  s u b m it t e d  t o  y o u r  e sc r o w  i s  drawn 
on o r  i s s u e d  b y  a  f i n a n c i a l  i n s t i t u t i o n  l o c a t e d  o u t s i d e  th e  U n ite d  
S t a t e s  o r  i s  a f i n a n c e  com pany, t h r i f t  and l o a n ,  e t c .  (n o t  a b an k ,  
s a v i n g s  b a n k , s a v i n g s  and l o a n  o r  c r e d i t  u n io n )  l o c a t e d  w i t h i n  th e  
U n it e d  S t a t e s  b u t  o u t s i d e  t h e  S t a t e  o f  . C a l i f o r n i a ,  no d isb u r s e m e n ts  
a s  t o  t h e s e  c h e c k s ,  e t c .  s h o u l d  b e  made u n t i l  t h e  fu n d s  have  b e e n  
c o l l e c t e d  from  t h e s e  f i n a n c i a l  i n s t i t u t i o n s  i n t o  y o u r  e scro w  
d e p o s i t o r y  a c c o u n t .

Checks drawn on t h e  U .S .  T r e a s u r y  a r e  n o t  s u b j e c t  t o  t h i s  new la w ,  
t h e r e f o r  t h e r e  i s  no " n o n -d is b u r s e m e n t  p e r io d "  w h ich  a p p l i e s  t o  
t h e s e  c h e c k s .

C h e c k s , money o r d e r s , s h a r e  d r a f t s  (b u t  n o t  o t h e r  d r a f t s ) drawn on 
o r  i s s u e d  by f i n a n c i a l  i n s t i t u t i o n s  l o c a t e d  w i t h i n  th e  s t a t e  o f  
C a l i f o r n i a  a r e  n o t  s u b j e c t  t o  t h i s  new la w . T h e r e fo r e  ou r  e x i s t i n g  
e s c r o w  p r a c t i c e s  a s  t o  " in  s t a t e  ch eck s"  w i l l  be c o n t in u e d .

What i s  t h e  im p a c t  o f  t h i s  new la w  on F i r s t  A m e r ic a n 's  i n t e r - o f f i c e  
d r a f t  s y s te m ?  To t h e  d e g r e e  t h e  "funds" d e p o s i t e d  w i t h  th e  o f f i c e  
you w i l l  b e  d r a f t i n g  from  a r e  r e p r e s e n t e d  by a d r a f t  o r  an " ou t o f  
s t a t e  c h e c k " ,  t h e  same r u l e s  w i l l  a p p ly  as i f  t h e  d e p o s i t  had b een  
made d i r e c t l y  t o  y o u r  e s c r o w  w i t h o u t  t h e  u se  o f  t h e  " d r a f t  s y s te m " .

How do you  a v o i d  t h i s  " n o n -d isb u r s e m e n t  p er io d "  c r e a t e d  by t h e  new 
law?

1 .  Use c h e c k s ,  s h a r e  d r a f t s  and money o r d e r s  drawn on o r  
i s s u e d  b y  o f f i c e s  o f  f i n a n c i a l  i n s t i t u t i o n s  l o c a t e d  
w i t h i n  t h e  s t a t e  o f  C a l i f o r n i a .

2 .  Where t h i s  i s  n o t  p o s s i b l e  o r  a e s i r e a b l e ,  th e n  u t i l i z a ­
t i o n  o f  w i r e  t r a n s f e r s  from t h e  o u t  o f  s t a t e  f i n a n c i a l  
i n s t i t u t i o n s  t o  y o u r  e s c r o w  d e p o s i t o r y  a c c o u n t  w i l l  a v o id  
a d e l a y .

3 .  A v o id  u s i n g  d r a f t s .

QUICK REVIEW:

1 .  Hand o u t  t h e  a t t a c h e d  NOTICE t o  a s  many c u s to m e r s  as p o s s i b l e ,  
now.

2 .  A t ta c h  a co p y  o f  t h e  NOTICE t o  a l l  p r e l im in a r y  r e p o r t s  and 
com m itm ents s t a r t i n g  im m e d ia t e ly .
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3 . When an e sc r o w  o r  t i t l e  o r d e r  i s  opened  rem ind th e  c l i e n t  
a b o u t  t h e  " n o n -d isb u r se m e n t  p e r io d "  n e c e s s i t a t e d  by t h i s  
new law  i f  d r a f t s  o r  " out o f  s t a t e  ch eck s"  a r e  u se d .  Remind 
them  o f  ways t o  a v o id  t h e  p r o b le m .

4 .  Try t o  o b t a in  i n f o r m a t io n  p r i o r  t o  th e  a n t i c i p a t e d  c l o s e
o f  e s c r o w  ab o u t w here t h e  f i n a n c i a l  i n s t i t u t i o n s  a r e  l o c a t e d  
t h a t  any ch eck  o r  money o r d e r  w i l l  be drawn on t o  fund t h e  
t r a n s a c t i o n .

5 .  Try t o  d e te r m in e  p r i o r  t o  any a n t i c i p a t e d  c l o s e  o f  e scro w  
i f  any l e n d e r  p la n s  on u s i n g  a d r a f t  t o  fund  t h e  lo a n .

6 .  Upon r e c e i v i n g  a n y t h in g  t h a t  l o o k s  l i k e  a c h e c k ,  s h a r e  d r a f t ,  
d r a f t  o r  money o r d e r ,  c h e c k  i t  c l o s e l y .  I f  i t  i s  d e te r m in e d  
t o  b e  a d r a f t  o r  an " out o f  s t a t e  check" im m e d ia te ly  n o t i f y  
a l l  p a r t i e s  t c  t h e  t r a n s a c t i o n  a s  w e l l  a s  t h e  R ea l E s t a t e  
A g e n ts  o f  t h e  f a c t  o f  a p o s s i b l e  d e la y  i n  th e  c l o s i n g  a n d /o r  
d i s b u r s e m e n t s .  I f  h a n d l in g  a su b escro w  n o t i f y  th e  e sc r o w  
company h a n d l in g  t h e  e s c r o w .

7 .  I f ,  a s  a m a t t e r  o f  la w ,  i t  a p p e a r s  th e  fu n d s  w i l l  n o t  b e  
a v a i l a b l e  f o r  d is b u r s e m e n ts  a t  t h e  t im e o f  t h e  a n t i c i p a t e d  
c l o s e  o f  e sc r o w  ( r e c o r d in g  d a t e ) , a l l  p a r t i e s  t o  th e  t r a n s ­
a c t i o n  m ust make a d e c i s i o n  o f  w h e th e r  t o  e x t e n d  th e  t im e  
f o r  t h e  d a t e  o f  c l o s e  s o  d i s b u r s e m e n ts  c o u ld  be  made a s  o f  
c l o s i n g  o r  g o in g  ahead  and c l o s i n g  a s  p la n n e d  ev en  though  
d is b u r s e m e n t s  c a n n o t  b e  made a t  t h a t  t im e .  ( " c l o s e  now and  
d i s b u r s e  l a t e r "  p r o c e d u r e )

8. I f  t h e  " c l o s e  now and d i s b u r s e  l a t e r "  p r o c e d u r e  i s  ch o se n  
a l l  p a r t i e s  t o  t h e  t r a n s a c t i o n  m ust c o n s e n t  i n  w r i t i n g  
p r i o r  t o  t h e  c l o s i n g  ( r e c o r d i n g ) .  ' T h e ir  c o n s e n t  (amended,  
i n s t r u c t i o n s )  m ust t e l l  us w h ic h  docum ents a r e  t o  be r e c o r d e d  
and on w h a t d a t e .  They m ust a l s o  i n d i c a t e  i f  t h e r e  a r e  t o
b e  any c h a n g e s  i n  p r o r a t i o n s  a n d /o r  a d ju s tm e n ts  f o r  t a x e s ,  
a s s e s s m e n t s ,  i n t e r e s t ,  l a t e  paym ent p e n a l t i e s ,  impound 
a c c o u n t s  e t c .  on a l l  e x i s t i n g  d e e d s  o f  t r u s t  and o t h e r  l i e n s .

Remember t o  c o l l e c t  enough a d d i t i o n a l  money from th e  ap p ro­
p r i a t e  p a r t i e s  t o  c o v e r  any c h a n g e s .

9 .  Remember t h e  new law r e q u i r e s  a l l  c a s h ,  c h e c k s ,  d r a f t s ,  
s h a r e  d r a f t s ,  or  money o r d e r s  i n  a sum s u f f i c i e n t  t o  fund  
any d is b u r s e m e n ts  t o  h a v e  b e e n  d e p o s i t e d  i n t o  ou r  escrow  
d e p o s i t o r y  bank a c c o u n t  b e f o r e  we can  r e c o r d  o r  make any  
d i s b u r s e m e n t s .

1 0 . New law  p r o h i b i t s ,  e x c e p t  as  p r o v id e d  in  In s u r a n c e  Code 
S e c t i o n  1 2 4 0 4 ,  d i s b u r s i n g  fu n d s  w i t h  r e s p e c t  t o  any d r a f t  
( o t h e r  th a n  a s h a r e  d r a f t )  r e g a r d l e s s  o f  w h e th e r  i t  i s  

drawn on a C a l i f o r n i a  o r  o u t  o f  s t a t e  f i n a n c i a l  i n s t i t u t i o n
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CALIFORNIA MANAGERS
N o v e m b e r  1 9 ,  1 9 8 4
P a g e  N in e

u n t i l  a f t e r  t h e  d r a f t  h a s  c l e a r e d  (been  honored) and t h e  
fu n d s  h a v e  b e e n  c o l l e c t e d  i n t o  y o u r  escrow  d e p o s i t o r y  bank  
a c c o u n t .

1 1 .  New law  p r o h i b i t s ,  e x c e p t  a s  p r o v id e d  i n  In su ra n ce  Code 
S e c t i o n  1 2 4 0 4 ,  d i s b u r s i n g  fu n d s  w i t h  r e s p e c t  t o  any "out
o f  s t a t s  ch eck "  ( t h i s  i n c l u d e s  c h e c k s ,  c a s h i e r ' s ,  c e r t i f i e d  
and t r a v e l e r ' s  c h e c k s ,  s h a r e  d r a f t s  and money o r d e r s )  u n t i l  
a f t e r  e i t h e r  t h e . " o u t  o f  s t a t e  check" has c l e a r e d  (been  
h o n o red )  and t h e  fu n d s  h a v e  b e e n  c o l l e c t e d  i n t o  your e s c r o w  
d e p o s i t o r y  a c c o u n t  o r  t h e  a p p l i c a b l e  " n on -d isb u rsm ent p e r io d "  
h a s  e l a p s e d ,  w h ic h e v e r  f i r s t  h a p p e n s .

1 2 .  D o n ' t  make any  d i s b u r s e m e n t s  u n t i l  you  a r e  l e g a l l y  e n t i t l e d  
t o  do s o  u n d er  t h i s  new la w  and t h e  c o n d i t i o n s  o f  your e sc r o w  
i n s t r u c t i o n s .

TO KNOWINGLY VIOLATE THIS NEW LAW COULD RESULT IN A FINE OF 5 
TIMES THE AMOUNT OF ANY DETERMINED UNLAWFUL REBATE BY THE DEPART­
MENT OF INSURANCE.

A tta c h e d  f o r  f u r t h e r  i n f o r m a t i o n  i s  a cop y  o f  CLTA's "WHAT DOES IT 
MEAN -  Q u e s t io n s  & A nsw ers"  w h ic h  i s  h e l p f u l  i n  an sw er in g  some 
p o s s i b l e  f u r t h e r  q u e s t i o n s .

I f  you  w o u ld  l i k e  t o  d i s c u s s  any q u e s t i o n s  you h a v e ,  p l e a s e  c o n t a c t  
y o u r  R e g io n a l  o r  Home O f f i c e  s t a f f .

CLM:sb

c c : S t a f f
A l l  R e g io n a l  V ic e  P r e s i d e n t s  
A l l  S t a t e  M anagers  
A l l  R e g io n a l  C o u n se l  
C a l i f o r n i a  R e g io n a l  T i t l e  O f f i c e r s  
C a l i f o r n i a  C h i e f  T i t l e  O f f i c e r s



N O T IC E

Sections 12413 and 12413.5 of the California Insurance Code become effective on 
January t, 1985. This new law requires that any title insurance company, underwritten title 
company or controlled escrow company handling funds in an escrow or subescrow capacity 
must have all cash, checks and drafts representing disbursements to be made by it 
deposited Into its escrow depository bank account before recording your transaction.

When checks (including cashier's, certified and traveler's checks), share drafts and 
money orders are drawn on or issued by an office of a financial institution located ouiside 
the state of California or when any draft (other than a share draft) is deposited into or sub­
mitted for collection to First American Title Company’s escrow depository bank account, 
there may be a substantial delay in the closing of your transaction or the disbursement of 
funds to be made by First American Title Company.

To avoid any delay necessitated by this new law please consider the following:

1. Use checks, share drafts or money orders drawn on or issued by offices of financial 
institutions located within the state of California

2. Require the wire transferofthefundsfromtheoffice of thefinancial institution located 
outside the state of California to First American’s escrow depository bank account

. 3. Avoid using drafts. »

If you have any questions about the effect of this new law on your escrow please con­
tact your local First American Title Company office.



March 27, 1996

Representative Norman Rokeberg 
Alaska State House of Representatives 
State Capitol 
MS #3101
Juneau, Alaska 99801-1182

Re: Proposed Addition to A.S. 34, affecting the
deposits and disbursements of trust funds by 
settlement agents

Dear Representative Rokeberg:

The Alaska State Escrow Association, an association of escrow settlement agents, has 
reviewed work draft #0-LS0635/E, dated 3/24/97. We are pleased that you are 
sponsoring this b ill; however, we have two concerns.

Re Sec. 34.75.030. Interest on escrow money: This section restricts the payment or
collection by a settlement agent of interest on money held in escrow. Sec. 34.75.010 clearly 
defines that money held in escrow is not the property of the settlement agent. Frequently, 
real estate transactions close upon the condition that money is held from the seller and/or 
buyer in an interest bearing escrow trust account for the completion o f certain 
improvements or repairs after closing. These sums can be in excess of eight thousand 
dollars. In commercial real estate transactions, large earnest money deposits are made 
with the settlement agent and the settlement agent is asked by the principals to place these 
monies into an interest bearing trust account for the benefit of the principals. In both 
situations, the interest accrues to the principal and not to the settlement agent.

It is our recommendation that this section be clarified to read as follows:

Notwithstanding any other provision o f law, interest may not be collected or paid by 
a settlement agent on money held in escrow, unless authorized bv the parties to the 
escrow bv written instructions.



Re Sec. 34.75.070. Department supervision: This section as written would allow auditing 
of escrow accounts to assure compliance with the terms of the provisions o f the chapter. 
This is too broad, and would be too costly for the department. We suggest the audit 
authority be limited to those matters where a complaint has bee received by the 
department from parties to the escrow. The second sentence o f this section should read as 
follows:

The department may audit settlement agent records and accounts, but only those 
records and accounts specific to an escrow transaction where a party to that 
transaction has complained of non-compliance with the provisions o f this chapter, in 
writing, to the department.

I f  you have any questions, please do not hesitate to contact D.J. Webb, President, or Lynne 
Hart, Legislative Affairs, at (907) 562-0504.

We look forward to working w ith you.

Very truly yours,

Alaska State Escrow Association

D.J. Webb 
President
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Fax Transmission

D a te :  Monday, July 28,1997 T im e :  i:32:oopm 1 P a g e s

T o :  Janet
Rep. Norm Rokerberg's Office

phone:
fax: 258-2916

F r o m :  Robin Ward
Summit Title Insurance Agency

phone: 907-562-3770 
fax: 907-562-1236

R e : Sorry that I haven't gotten back on the UCIOA bill. W e are having a meeting

this week with our attorney and will go over the questions and get back with 

you as soon as possible.

Are we going to have any hearings on Good Funds Legislation during the

interim?

Thanks!!

Robin



R e p re s e n ta t iv e  Norman Rokeberg 
S ta te  C a p i to l  
Juneau, AK 99801-1182 
FAX #(907)465-2040
Re: HB247

J a n u a r y  2 0 ,  1 9 9 8

Dear R e p re s e n ta t iv e  Rokeberg :
XXXm ffiQ M
c /o  F irst  American T it le  
510 W. Tudor Road,Anchorage 

The A la s k a  S ta te  Escrow  A s s o c ia t io n  was fo rm ed in  1990. Our 
p r im a ry  p u rpose  i s  t o  p rom o te  th e  e d u c a t io n  o f  th e  membership and 
t o  f o s t e r  im p roved  s e t t le m e n t  s e r v ic e s .  Membership i s  s ta te w id e .
The A s s o c ia t io n  encou rages a c lo s e r  r e la t i o n s h ip  w i t h in  th e  
in d u s t r y  and recommends s ta n d a rd s  and p ro c e d u re s  f o r  im p ro v in g  th e  
s e t t le m e n t  in d u s t r y  as a w ho le . Membership has v a r ie d  o v e r th e  
y e a rs  b u t  on an a ve rage  we have 50 members. The members a re  
p r im a r i l y  esc row  o f f i c e r s  b u t we a ls o  in c lu d e  le n d e rs ,  escrow  
c o l l e c t i o n  a g e n ts , and a t to r n e y s .
Our p r im a ry  co n ce rn  in  d r a f t in g  t h i s  b i l l  i s  th e  in c re a s e  o f  
m o rtgage  b ro k e r  a c t i v i t y ,  where a b ro k e r  g e n e ra te s  th e  lo a n  
a p p l ic a t io n  b u t c lo s in g  documents and lo a n  fu n d s  come from  a n o th e r  
le n d e r .  T he re  a re  many new p la y e rs  in  th e  m ortgage  le n d in g  
in d u s t r y ;  o f t e n  we a re  fa c e d  w i th  o u t - o f - s ta te  m o rtgage  b ro k e rs  and 
le n d e rs .  We do n o t  have th e  a b i l i t y  t o  in v e s t ig a te  th e s e  e n t i t i e s  
t o  d e te rm in e  t h e i r  a b i l i t y  t o  fu n d . We a l l  remember th e  m id - to -  
la t e  e ig h t y 's  whe re  le n d e rs  were c lo s e d  se e m in g ly  o v e rn ig h t  w ith o u t  
n o t ic e  t o  p a r t ie s  who c o u ld  be a f fe c te d .
The Escrow  A s s o c ia t io n  re v ie w e d  th e  24 h ou r p r o v is io n  a t  i t ' s  Board 
o f  D i r e c t o r ' s  m ee tin g  on Ja nua ry  8, 1998. I t  was v o te d  t o  s u p p o r t 
HB 247 WITHOUT t h a t  p r o v is io n .  We a p p re c ia te  you d ro p p in g  t h a t  
p r o v is io n  fro m  th e  b i l l  b e in g  p re s e n te d  a t  c om m itte e . A lth o u g h  we 
encou rage  a l l  p a r t ie s  t o  re v ie w  t h e i r  documents p r i o r  t o  s ig n in g ,  
we do n o t  f e e l  t h i s  b i l l  i s  th e  a p p ro p r ia te  p la c e  t o  e n fo rc e  t h a t .
The Good Funds re q u ire m e n t p r o te c t s  th e  consumer from  th in g s  
o u ts id e  o f  t h e i r  c o n t r o l  whereas ch o o s in g  t o  s ig n  docum ents w i th o u t  
24 h o u rs  re v ie w  i s  w e l l  w i t h in  t h e i r  c o n t r o l .  I t  seems t h a t  t h i s  
is s u e  i s  one o f  e d u c a t io n  n o t p r o t e c t io n .  We a re  a ls o  conce rned  
t h a t  th e  b i l l  w i t h o u t  th e  p r o v is io n  was s u p p o r te d  by th e  A la ska  
Board o f  R e a lto r s ,  we d o ub t t h a t  t h e i r  s u p p o r t w ou ld  be c o n t in u e d  
w ith  such  a p r o v is io n .
Thank you f o r  y o u r  d r a f t  comments. On b e h a lf  o f  th e  A la s ka  S ta te  
Escrow  A s s o c ia t io n ,  th a n k  you f o r  y o u r e f f o r t s  re g a rd in g  HB 247.
S in c e re ly ,

l a t i v e  C h a ir ,  A la s k a  S ta te  Escrow A s s o c ia t io n JAM 211998

MEMBER OF THE AMERICAN ESCROW ASSOCATION







E v a lu a t io n  o f  N e w  D e p a r tm e n t  S ta f f in g  L e v e ls

Department Number of Staff Number of Deputy Commissioners

Administration 1,413 1
DCED 348 1
DCRA 180 1
Corrections 1,294 1
Education 618 1
DEC 454 1
F&G 1,353 2
H&SS 1,971 1
Labor 603 1
Law 435 2
Military & Vet. 262 1
DNR 895 1
Public Safety 855 1
Revenue 494 2
DOT & PF 3,015 1

• After the merger, there will be 13 fewer employees and 52 employees moving from 
DCRA to other departments. Therefore, the total employees in the new department will 
be 463. It will still be the 4th smallest department.

• Only 3 departments have two deputy commissioners. The new department wi'l still
have a special assistant which could be changed to be a second deputy commissioner, if
it is deemed warranted.
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WORK DRAFT WORK DRAFT WORK DRAFT

HOUSE BELL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE - FIRST SESSION

BY  THE HOUSE LABOR AND COMMERCE COMMITTEE

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the compensation and terms and conditions of employment 

of the heads and deputy heads of principal executive departments of the state."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 39.20.080(a) is amended to read:
(a) The monthly salary of the head of each principal executive department of 

the state is equal to Step E, Range 26 [28] of the salary schedule in AS 39.27.011(a) 
for Juneau, Alaska.

* Sec. 2. AS 39.20.080(b) is amended to read:
(b) The monthly salary of a deputy head of a principal executive department 

of the state is not less than Step A nor more ban Step F, Range 26 [28] of the salary 
schedule in AS 39.27.011(a) for Juneau, Alaska.

* Sec. 3. AS 39.20.080 is amended by adding a new subsection to read:
(d) The head and the deputy head of a principal executive department are not 

subject to the state personnel laws or regulations relating to hours of employment.

-1-
N pw  T e x t : U n d e r l i n e d  (DELETED TEXT BRACKETED]



annual leave, sick leave, overtime, compensatory time, or travel allowances. This 
subsection does not deprive the head or the deputy head of a principal executive 
department of the right to participate in the state retirement system or in state group 
insurance plans.

* Sec. 4. This Act applies to a head or deputy head of a principal executive department 
who is first hired into that position on or after the effective date o f this Act.

WORK DRAFT WORK DRAFT 0-LS1017VA

N ew  T e x t  U n d e r l i n e d  [D E L E T E D  TEX T  BRA C KETED ]





. STATE OF ALASKA
1998 LEGISLATIVE SESSION •> FISCAL NOTE BILL NO: HB 298

Revision Date: 

Title: Renew Liquof License From Bankruptcy Court

,ponsor:

Requestor

Representative Hodqins

(H) LAC

Expenditures/Revenues:

Dept. Affected:

_0RU:
Component:

Component Serial No. 

(Thousands ol Dollars)

Revenue
Alcoholic Beverage Control Board

Alcoholic Beverage Control Board

too

OPERATING EXPENDITURES FY 99 FYOO FY 01 FY 02 FY 03 FY 04

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND 4 STRUCTURES •

GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPfTAL EXPENDITURES

CHANGE IN REVENUES (LoS5 ) (14.0) (9.6) (9.6) (9.6) (9.6) (9.6)

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts (140) (9.6) (9.6) (9.6) (9.6) (9.6)

J37 GF/Menlal Health

Other

TOTAL (14.0) (9-6) (9.6) (9.6) (9.6) (9.6)

Estimate of any current year (FY96) cost $ 

POSITIONS:

0.0

FULL-TIME

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

HB 298 provides an exception lo Ihe existing policy set out in statute and regulation lo encourage liquor licensees lo operate liquor licenses they own. HB 298 
gives licensees who acquired a liquor license from U.S. Bankruptcy court a seven year moratorium from operating requirements, provide a 50% reduction in 
license fees, and makes Ihe advantage provided to this dass of licensee elfective retroadive to July 1,1995. This special treatment to a specific dass of '  
licensee is unfair in the very competitive food and beverage industry.

The fiscal analysis involves predicting how many future liquor licenses will be acquired from U.S. Bankruptcy court, this is impossible lo determine with any 
degree of certainty. The following explanation is our best estimate of how much license renewal revenue the State would lose if this bill is enacted.
(Continued on next page)

Prepared by:

Division:

\pprcrvcd by Commissioner: 

.»gency:

Douglas GriHin 

Alcoholic BeveragaiConlrof 

Wilson L. Condon 

Department ol Revenue

Phone: 907-277-8638

Date: Apnl24,1998

Date: April 24,1998

PREPARER TO PROVIDE AIL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call Ihe Governor's Legislative Office

298lisnl xls

Page 1 of 2



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T IV E S

Oilli-iul llu.sine.VN State Capito l
Juneau. AK  99801-1182

S P O N S O R  S T A T E M E N T

H B  298-“ A n  A c t  re la t in g  to  th e  D en ia l o f  R e n e w a l

o f  a L iq u o r  L ic en se ’ '

T h is  leg is la tion  a m en d s  A S  04.11.330(a) b y  a d d in g  

th e  p ro v is io n  th a t  a license  m a y  be ren ew ed  i f  ithe 

a p p lic a n t has n o t p re v io u s ly  opera ted  the licen sed  

prem ises  a n d  the  a p p lic a n t has a cq u ired  th e  r ig h t  

to a p p ly  fo r  th e  license in  U n ite d  S ta tes  

B a n k r u p tc y  C o u r t .

T h is  r ig h t sha ll a p p ly  fo r  o n ly  seven  (7) yea rs  

a f te r  the firs t re n e w a l d a te  a n d  th e  license r e n e w a l 

fee  u n d e r  th is  subsec tion  sh a ll equ a l o n e -h a lf  (1/2) 

o f  the  a p p lic a b le  b ie n n ia l license fee.

R e tr o a c t iv e  to  J u ly  1,1995



1 Page 2, line 15, following "Court":
2 Insert", the state, or a municipality"

0-LS1199\A.2
Ford

4/23/98

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE HODGENS

TO: HB 298

-1 -



L E G A L  S E R V IC E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau. Alaska 99801-2105

M E M O R A N D U M February 19, 1998

SUBJECT: Sectional Summary of HB 298

TO: Representative Mark Hodgins 
Attn: Tom

FROM: Michael ^
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an 
authoritative interpretation of the bill and the bill itself is the best statement of its contents. 
If you would like an interpretation of the bill as it may apply to a particular set of 
circumstances, please advise.

Section 1. Adds a reference to an exception to the requirement that in order to renew a liquor 
license, the licensed premises must have been operated for at least 30 days during each of the 
preceding two calendar years.

Section 2. Adds an exception to the requirement contained in AS 04.11.330(a)(3) concerning 
renewal of a liquor license. A license may be renewed if the applicant acquired the right to 
apply for the license from a United States Bankruptcy Court and the application for renewal 
is filed within seven years after the first renewal date of the license following the applicant's 
acquisition of the right to apply for the license.

Section 3. Provision making the Act retroactive to July 1, 1995.

>ection 4. Effective date.

MFF:pl 
98-035. plm



HB 290
Renew Liquor License From Bankruptcy Court 
April 24. 1998 
Page 2

This analysis involved review of seven license files that were either purchased as a result of a 
bankruptcy case or are currently in bankruptcy. Other licenses could potentially be affected by HB 

298.

The seven licenses reviewed produced estimated costs to the ABC Board in lost Program 
Receipts. These receipts are from lost waivers and license fees.

This amount is greater in F Y  99 due to the retroactive effective date. The seven cases are a 
conservative estimate of the numbers of licenses that may be subject to bankruptcy proceeding. 
There is no way to accurately predict the number of licenses that could be affected.



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T IV E S  *"

'Jflicial business Stale Capitol
Juneau, AK 99801.1182

February 18,1998

Representative Norman Rokeberg, 
Chairman
Labor &  Commerce Committee

RE: Scheduling HB 298-Liquor Licenses out of Bankruptcy at L&C meeting

Dear Chairman Rokeberg:

I understand that HB298 has been referred to the Labor and Commerce 
Committee. I respectfully request a hearing on HB 298. ^

I am looking forward to HB 298 being scheduled in your Labor &Commerce 
committee.

Thank you for your consideration of this request.

With kindest regards.

Sincerely,

---------
Mark Hodgins,
Representative, District 9
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Blue Cross
ol Washington and Alaska
An Independent lici-nseo ol (ho Oluo Cross and Pluo Shield Associolion

Blue Cross
ol Washington and Alaska
An Indopondonl Uconsoo ol mo (Jluo Cross and Dluo Shiold Associadon

Choose the program tha t's  best 
fo r you In fou r easy steps.

Step 1
Read the general guidelines for:
“ I lasieOm* 1 ’ lugrams

• Traditional Programs

H e a l t h  C a r e  
C o v e r a g e  
f o r  I n d i v i d u a l s  
a n d  F a m i l i e s

Alaska

Step 2
Compare the benefits and cost of 
the programs.

Step 3
Select the program and deductible 
option that meets your needs.

Step 4
Call your agent or Blue Cross of 
Washington and Alaska at (907) 258-5065 
or 1 -800-PLAN-ONE (1-800-752-6663).

R e p re se n ted  by:

If y o u  d o n ’t h av e  a n  a g e n t th a t  offers 
B lue C ro ss  coverage, call (907) 2 5 8 -5 0 6 5  o r
1 -800-PLAN -O NE (1-800-752-G 6C 3).
O u r  T IY /'IT D  n u m b e r  for th e  h ea rin g  
Im paired  Is (206) 6 7 0 -4 0 2 2 . (Toll Tree 
1 -8 0 0 -8 4 2 -5 3 5 7 ).

T w o  p r o g r a m s  

d e s i g n e d  e s p e c i a l l y  

f o r  A l a s k a  r e s i d e n t s -  

T h i s  g u i d e  w i l l  

h e l p  y o u .  d e c i d e  

w h i c h  is  b e s t  

f o r  y o u .

• Uq'.htoml mailt of (In- Mine- Cross and IJHic Shield Association*' Ht‘|tis(cicd litnik ol Hha1 Cio.su of California Ci’0'/'jL‘3(2l937)



Which 
program  
is best 

for you?

■ .
'B^sloph^ P |ogrtld is

Our m o s t  a f fordab le  coverage
B a s icO n e  p ro g ram  b en e fits  art* p a id  a l  8 0 %  
o f  th e  firs  I $ 1 0 ,0 0 0  o f  c o ve red  e x p e n se s  p e r 
c n ro i le e  (a ft e r  s a t is fy in g  a p e r e n ro lle d  
d e d u c tib le ) . B e n e fits  a rc  th en  pa id  a t  1 0 0%  
fo r  th e  re m a in d e r  o f  ( lie  c a le n d a r  y e a r .
B a s icO n e  co ve rage  p ro v id e s  a s a fe ty  net 
c o v e r in g  a ra n g e  o f  se rv ic e s  in c lu d in g  
h o sp ita l in p a lie n l s la y s , s u rg e o n s , 
a n e s th e s io lo g is ts , c h e m o lh c a p y ,  em e rg en cy  
an d  o p e ra t in g  ro om  ex p en se s .
P le a s e  no te  Ih a t h e a lth  c a re  se rv ice s  cove red  
iv ith in  th is  p rog ram  a re  lim ited . I f  y o u  a rc  
con s id e rin g  Ih is  low -cost, b a s ic  se rv ice  
p rog ram , be su re  to c a re fu lly  re v iew  the  
S u m m a ry  o f  P e n e f i ls  to m a k e  ce rta in  y o u r  
h e a lth  c a re  n e ed s  w ill be a d e q u a te ly  m c l.
BasicOne Product H igh l igh ts
To p ro te c t y o u r s e l f  a n d  fam ily  from  ( lie  h igh  
c o s ts  o f  h o sp ita liz a t io n  a n d  s u rg e ry , 
B a s icO n e  is e x c e lle n t ('ove rage . H ig h lig h ts  
in c lu d e :
• C ove rag e  fo r  in p a tie n t h o sp ita l s la y s  

in c lu d in g  in p a tien t p h y s ic ia n  v is its  an d  
re h a b ili ta t io n  (.a rc .

• E m e rg en c y  ro om  an d  o u tp a t ie n t  s u rg e ry  
b e n e fits .

• S k i l le d  n u rs in g  fa c i lity  an d  h om e  h e a lth  
c a re  cove rage .

• C h o ic e  o f  e i lh e i $ 1 ,0 0 0  d e d u c tib le  o r  $ 5 0 0  
d e d u c tib le  p e r p e rso n  p e r y e a r .

• P a rt ic ip a t in g  p ro v id e rs  ag ree  lo  b ill B lu e  
C ro s s  d ire c t ly  fo r  you .

• $ 1,0 0 0 ,0 0 0  l i f e t im e  m a x i m u m .

. T ra d it io n a l P rog ram s .
Ben e f i t s  p a i d  a t  80%
T ra d it io n a l p ro g ram  b e n e fits  a re  p a id  a t 8 0 %  
o f  th e  f i r s t  $ 5 ,0 0 0  o f  c o v e re d  e x p e n s e s  p e r 
e n ro l lc e  (a fte r  a n y  d e d u c t ib le s  h a ve  been  
sa t is fie d ) a n d  th en  a t 1 0 0 %  fo r  th e  re m a in d e r  
o f  th e  c a le n d a r  y e a r .
P a r t i c ip a t in g  Provider  N e t w o r k  
a d d s  va lue
T h e  P a rt ic ip a t in g  P ro v id e r  N e tw o rk  In A la s k a  
c o n t in u e s  lo  e x p an d . T h is  n e tw o rk  b r in g s  
y o u  th e  ad d ed  v a lu e  o f  p ro te c t io n  f ro m  
b a la n c e  b i l lin g  w hen  y o u  u s e  p a r t ic ip a t in g  
p ro v id e rs . T h is  m e a n s  th a t p ro v id e rs  w h o  
h ave  c o n tra c te d  w ith  u s  a g re e  lo  a c c ep t o u r  
a llow a b le  c h a rg e  a s  p a ym en t in  fu l l .  Y ou  pay 
o n ly  a p p lic a b le  d e d u c t ib le s  a n d  c o in s u ra n c e , 
c h a rg e s  fo r  a n y  n o n c o v e re d  s e rv ic e s , o r  
a m o u n t s  b eyon d  y o u r  p ro g ram 's  m a x im u m  
b e n e fits .
In  a d d it io n , th e re  a re  n o  c la im  fo rm s  to fi l l 
o u t ; p a rt ic ip a t in g  p ro v id e rs  a g re e  lo  b ill B lu e  
C ro s s  d ire c t ly  fo r  y o u .
T r a d i t io n a l  Product  H ig h l ig h t s
T ra d it io n a l p ro g ram s  p ro v id e  a w ide  ra n g e  o f  
b e n e fits  fo r  y o u  an d  y o u r  fam ily .
H ig h lig h ts  in c liu .e :
• O ffic e  C a lls .
• P re s c r ip t io n  D ru g s .
• X - ra y  a n d  L a b o ra to ry  se rv ic e s .
• C h iro p ra c t ic  C a re  u p  lo  $ 5 0 0  p e r  c a le n d a r  

y e a r .

Look inside fu r  more benejil iiiformiilitin on inese /ii'iiynnns.



B a s icO n e  P ro g ra m 'M o n th ly  K a te s i “ ’ ■' Tra
.f*.v '•*■ ' I

: Rates . *

Coucruye

P rogram

$ 1 0 0 0  D e d u c tib le
1
$ 5 0 0  D e d u c tib le Coverage

P rogram

$2500
D e d u c tib le

$1000
D e d u c tib le

$500
D e d u c t ib le

$200
D e d u c t ib le

At/i-(Younger  <</ 
Subscriber N. Spouse)

Regular Non- 
Ifa le  Smoker

Regular Non- 

little Smoker

A y e  (Younger oj 

Subscriber &  Spouse)

Regu lar

Rate

Non -

Sm oker

Regu lar

Rate

Not l- 
Sm okcr

R egu lar
Rate

Non -

Sm oker

Regu lar

R a le

Non -

Sm oker

S ubsc rib e r Under .‘50 $ 46 $ 42 $ 57 $ 53 Subsc ribe r Under 30 $80 $69 $106 $89 $135 $1 15 $154 $ 130
30 -34 58 53 69 62 30-34 89 75 1 15 97 151 129 171 145

35-3?) 65 58 80 72 35-39 92 70 121 103 158 134 179 152
40 -44 70 65 84 75 40-44 1 12 96 152 129 195 166 222 188

45 -49 80 72 97 88 45 -49 136 1 17 184 157 239 204 272 231
50-54 95 87 1 17 106 50-54 164 140 218 185 283 24 1 320 272

55 -50 1 17 105 143 129 55-59 174 148 229 193 297 252 336 286

60 -64 1 53 137 186 168 60-64 184 157 244 206 317 270 361 307

Subsc ribe r Under 30 $ 99 $ 89 $ 121 $ 109 Subsc ribe r Under 30 $165 $141 $218 $185 $273 $232 $308 $262
& Spouse 30-34 1 14 103 138 125 & Spouse 30-34 183 156 244 206 303 257 344 293

35 -39 127 1 14 155 14 1 35 -39 191 163 253 215 316 269 356 303
40-44 135 122 104 147 40-44 237 200 317 270 393 333 443 377

45 -49 157 14 I 190 170 45-49 290 246 385 327 480 408 54 1 •160
50 -54 180 169 225 20-1 50-54 3-11 291 454 386 565 480 6-11 545

55 -59 223 202 272 245 55-59 359 307 477 406 595 506 673 572
60 -04 300 271 367 330 60-64 386 327 510 433 636 540 719 61 1

Subscribe r, Under 30 $ 109 $ 1 59 $206 $ 194 Subscribe r, Under 30 $227 $203 $301 $268 $37(5 $335 $424 $377
S p o u s e  &  30-34 182 172 223 209 Spouse & 30-34 246 219 325 287 406 360 459 •108

C h ild (rcn ) 35 -39 1 93 180 237 222 C h ild (ren ) 35 -39 251 221 333 294 4 15 368 •170 •116
40 -44 204 192 249 23 1 •10-44 295 260 395 3-18 490 431 557 ■191

45 49 222 207 270 250 45-49 336 293 444 386 555 483 630 5-19
50-54 249 23 1 304 28 I 50-54 388 338 516 448 642 557 728 632

55 -59 280 205 349 32 1 55-59 421 367 559 •188 698 609 788 688
00-04 372 343 454 ■1 15 (30-64 446 389 592 51 6 740 ( M l 83 (i 728

S ubscribe r Under 30 $117 $ 1 12 $143 $137 Subscribe r Under 30 $157 $145 $205 $  189 $257 $237 $292 $268
& C h ild (rcn ) 30-34 127 122 1 55 1 -17 & C h ilil( rc n ) 30-34 167 1 53 220 202 27-1 252 312 286

35 -39 1 33 126 161 1 52 35-39 168 154 223 205 279 255 315 288
4 0 -4 -I 1 37 1 33 109 159 40-4-1 192 176 258 234 322 293 365 332

45 -49 4 7 137 177 168 .-49 21 1 190 279 252 35 1 316 396 355
50-54 1 59 149 195 184 50-54 242 217 318 285 398 356 451 •103

55 -59 } 1 H i 170 2 2 2 2 0 8 55-59 265 ~  239 349 3 1 5 440 395 499 449
00-04 ; 225 2 0 ! ) 270 2 5 7 60-64 280 253 372 334 464 •117 525 471

I ’aytneat Optionx: • M onthly through auluinutic ilcthtciiun • llimunthly hilling statements (monthly rule x  2) Hales are ej/eetive January I, l'J'27.



Calendar Year Deductible
Your calendar year deductible must be satisfied before the fallowing benefits arc paid.
The sci vices must lit* covered under your contract to be applied to the deductible
Lifetime Maximum
Hospital Inpatient*4Konm and Hoard (semi-private), Intensive Caie Unit, Ancillniy Services“All pingriuus require prcnutliorizntion for nil scheduled hospital admissions
HospltalOutpatlent:Inner grncy Nooiu
Minor .Surgery, X-ray/Kudiuiu Therapy, Chemothciapy, I'i enthmsNiun Testing
I'hynlclan IlcncfUa:Office CallsSnip,eon. Assistant Stir peon. Anesthesia, Hospital Physician Calls. X-rny/Kaditim Therapy. Chemotherapy
Hchabtlltnllve CareInpatient Hospital Tienlmenl (semi-private room following acute care), Outpatient Treatment
Skilled Nursing Facility

Home Health Care

Ambulance

Prescription Drugs, Medical Equipment, Diagnostic X ray and Lab, and Prosthetic Devices
Hospice Care
Houtlnc Physical ExamsKelnted diagnostic X-ray and l.al>, Well-Haby cate and linmiini/alions
Maternity DencfltIncluihni: Pienatal Care lor subscriber 01 coveted spouse
Acute NursingI*iivote Duty Nursing________________
Psyclilatrie Care/Chemical Dependency Treatment
Chiropractic CareAdpislmeulsatid X-rays
Major Medical

Summary of Benefits*1, ,
PnnlcOnc Programs
$500 deductible pn individual, no family maximum or$ 1,000 deductible pel individual, no family maximum

$1,000,000
Covered under Major Medical

Covered under Major MedicalTreatment for injuries within 2 days of an accident and medical cmeip,nicies only Covered under Major Medical
Not covered (except covered surgeries) 
Covered under Major Medical
Covered under Major Medical(inpatient only) up to $5,000 pel ralfudni year
Covered under Major Medicalup In $2,000 per ralendai year (Pnitiiipnlingoi Meihrme- approved in service men oi Medic me-approved out of seivii c men)
Covered under Major Medicalup lo $5,000 per caleudai yem (Mediemr-crilified as a Home Health Agency oi licensed oi entitled as a Home Health Agency by Ihe stale in which it opeiafes)
Covered under Major Medicalup In $500 pel ealendai year (liy.i licensed gioiind oi an ambulance to the nearest facility equipped lo lendn Hi almnii)
Not covned
Not (uveied 
Not covned
Not covered (Compla atious ol pieguam y, as defined by the piogram t onlini I, me covered as any other illness)
Not coined
Not covned 
Not covned
llcnrfiin listed as covered under Major Mcdtcal arc paid at the following: Alin Ihe dnlui Hide, we pay. 110% of Ihe next $10,000 of i nvcml expenses, then 100% Ini Ihe inn.main ot tin* i alendai yem

Traditional Programs
$200 deductible per individual, maximum of $600 per family or$500 deductible per individual, maximum of $ 1,000 per family or$1,000 deductible per individual, maximum of$2,000 per family or$2,500 deductible per individual, maximum of $5,000 per family
$1,000,000
Covered unde; Major Medical

Covered under Major Medical
(Additional $ 50  deductib le  per o ccurrence)

Covered under Major Medical

Covered under Major Medical 
Covered under Major Medical
Covered under Major Medicalup to $5,000 per calendm year (limit of $ 1,000 pertiilendm yem for outpatient liriilmen;
Covered under Major Medicalup to $5,000 per calemlai yem (Pnrtieipatingoi Medirare- approved in seivicc men nr Medicme-appioved out of service area)
Covcrcil under Major Medicalup lo $10,000 per cnlntdnr yem (Medicine-certified us a I tome Health Agency or licensed or ceilifieil as a I tome Health Agency by the state in wliirli it operates)
Covered under Major Medical(by a licensed ground oi mi aridiulmu e lo tin* nearest facility equipped to lender treatment)
Covered under Major Medical
Not raveied
Not i oveird
Not covered (Complications of piegtiniiry, as defined try the piogram contract, me coveted as any other illness)
Covered under Major Medical up to $2,500 pel calendm yem
Not cavern I
Covered under Major Medical up to $500 per raleiidar year
ricncfltn tinted an covered under Major Medical arc paid al the following: After the dediu lllile, we pay M0% of Ihe next $5,000 of coveted expenses, then 100% fin tin* lemaindei of the ralendai yeai

‘Hlue floss has established maximum allowances for rnveied semi es and supplies chaiged by health ran- provider,.Ihe vast majoiity of lees chaiged fall wnhm these limits. Krurfds me not piovided for that pm turn ol i»:i/ ce that exceeds tln.se limits.TIi la nummary In only a brief description of coverage; tills In not a contract. The contract you receive when you purchase coverage will contain full details.
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You receive q u a l i t y  h e a l th  care  covcrayc  
M o re p e o p le in d iv id u a l ly  a n d  in  b u s in e s s  
h a v e  c o n ic  lo  d e p e n d  on u s fo r a w id e  a n d  
c o m p le te  ra n g e  o f b e n e f i ts . W e th in k  y o u ' l l 
a g re e w i th  w h a t th e y 'v e  lo u n d : n ow  m o re  
th a n  e ve r , y o u  n e e d B lu e  C ro s s .

W e a rc  a le a d e r in  in n o v a t iv e  p ro g ra m s  w h ic h  
p ro v id e  a cce ss Lo q u a l i t y , a f fo rd a b le  h e a lth  
c a re  co ve ra g e Lo A la s k a  re s id e n ts . L o o k to 
B lu e  C ro s s fo r y o u r c o v e ra g e needs .

N on-smoker  d i s c o u n t  
I f y o u  a n d  y o u r c o v e re d  s p o u s e  ha ve 
a b s ta in e d  fro m  u s in g  to b a c c o  p ro d u c ts  fo r a t 
le a s t o n e y e a r , y o u ' l l e a rn  a d is c o u n t ra n g in g  
fro m  8 lo  15 p e rc e n t .

W orldw ide  coverage  
Y o u r c o v e ra g e is go od e ve n i f  y o u  a re 
t r a v e l in g  a ro u n d  th e  w o r ld . A n d  th e re ’s n o 
ne ed lo  re a p p ly  i f  y o u  re lo c a te  a n yw h e re  
w i t h in  A la s k a .

Who is el igible?
A ll o f o u r p ro g ra m s  a rc  a v a i la b le  to re s id e n ts  
o f A la s k a . E lig ib le  fa m i ly  m em b e rs  in c lu d e  
y o u  a n d  y o u r  s p o u s e , i f  u n d e r age 6 5 , a n d  
y o u r u n m a r r ie d  c h i ld r e n  u n d e r age 2 3  w h o  
a re p r im a r i ly  d e p e n d e n t o n y o u  fo r s u p p o r t .

When docs  coverage beg in?
I f y o u r a p p l ic a t io n  is a p p ro v e d , th e  e ffe c t iv e  
d a te  is th e  f i r s t d a y o f th e  m o n th  fo l lo w in g  
re c e ip t o f y o u r a p p l ic a t io n  b y B lu e  C ro s s , 
u n le s s  y o u  s e le c t a n  a l te r n a te  d a te .

W hat  about p r e e x i s t i n g  c o n d i t io n s?
B e n e f i ts  a re  n o t p ro v id e d  fo r p re e x is t in g  
c o n d it io n s  d u r in g  th e  f i r s t 12 c o n s e c u t iv e  
m o n th s  fro m  Ih e  e ffe c t iv e  d a te  o f co v e ra g e . A 
p re e x is t in g  c o n d it io n  is a n y  il ln e s s , in ju r y  o r 
c o n d it io n , in c lu d in g  c o m p l ic a t io n s  o f 
p re g n a n c y , w h e th e r o r n o t d ia g n o s e d , fo r

What else
to know?

M ore im po rtan t p o in ts  
ab ou t T ra d it io n a l 

a n d  B a s icO n e  P rog ram s .

w h ic h  y o u  ha ve re ce iv e d t re a tm e n t , 
c o n s u lta t io n  o r ta k e n  p re s c r ib e d  o r 
re c o m m e n d e d  m e d ic in e  d u r in g  th e  12 m o n th  
p e r io d  b e fo re co ve ra g e b e g in s . T h is  in c lu d e s  
a n y il ln e s s , in ju r y  o r c o n d it io n  fo r w h ic h  
s y m p to m s  e x is te d , w h ic h  w o u ld  o r d in a r i ly  
c a u s e a n in d iv id u a l to se e k m e d ic a l 
d ia g n o s is  o r t r e a tm e n t d u r in g  th e 12 m o n th s  
p r io r to th e  e ffe c t iv e  d a te  o f cove rage .

Two p a y m e n t  opt ions
You h a ve a c h o ic e  o f p a y in g  m o n th ly  th r o u g h  
a u to m a t ic  d e d u c t io n  fro m  y o u r c h e c k in g  o r 
s a v in g s a c c o u n t o r e v e ry o th e r m o n th  b a se d 
on a b i l l w e w i l l s e n d  y o u  fo r tw o m o n th s ’ 
p a ym e n t .

I f y o u  ch o o s e to ha ve y o u r p a ym e n t d e d u c te d  
fro m  y o u r c h e e k in g  o r s a v in g s a c c o u n t , 
p le a se m a r k  th e  b o x on th e  a p p l ic a t io n , a n d  
an a u th o r iz a t io n  fo rm  w i l l be s e n t lo  y o u . O r, 
i f  y o u  a lre a d y ha ve a n  a u th o r iz a t io n  fo rm , 
y o u  m a y s u b m it it w i th  y o u r a p p l ic a t io n .

Facts  about your  coverage
C o n t r a c ts  a rc  re n ew e d w ith  t im e ly  p a ym e n t.
O n ce y o u  a rc  co ve re d , w e w i l l n o t L c rm in a le

y o u r c o n t r a c t d u e  to a c h a n g e  in  y o u r h e a lth . 
Y o u m a y  c a n c e l a t a n y  t im e , h ow e ve r, by 
g iv in g  u s a t le a s t 3 0 d a y s n o t ic e  in w r i t in g . 
B lu e  C ro s s c o u ld  rc tro a c L iv e ly  c a n c e l y o u r 
co ve ra g e i f  y o u  p ro v id e  fa ls e  o r m is le a d in g  
In fo rm a t io n  o n y o u r a p p l ic a t io n  o r h e a lth  
s ta te m e n t . B lu e  C ro s s c a n  c a n c e l y o u r 
c o n t r a c t i f  y o u  p e rm a n e n t ly  m o ve y o u r p la c e 
o f re s id e n c e  o u ts id e  A la s k a , o r i f  p a ym e n t o f 
th e  a p p ro p r ia te  a m o u n t is n o l m a d e by th e 
d a te  d u e . B lu e  C ro s s c a n  m o d ify  o r w i th d r a w  
y o u r p ro g ra m , o r a l l c r  Lhe ra te s  c h a rg e d  fo r 
th e  p ro g ra m  fo l lo w in g  3 0  d a y s a d va n c e 
n o t ic e  to y o u , b u t o n ly  i f  d o n e fo r a ll 
s u b s c r ib e rs  co ve re d b y th e  s am e p ro g ra m .

Our p ro m ise
If, a l te r e x a m in in g  y o u r c o n t r a c t , y o u  a re n o l 
s a t is f ie d  w i t h  i t fo r a n y  re a s o n , y o u  m a y 
re tu r n  i t  w i t h in  10 d a y s a n d  re ce iv e a fu l l 
re fu n d . T h e  s ta te m e n ts  in  th is  b ro c h u re  
e x p la in  th e  g e n e ra l fe a tu re s  o f th e  p ro g ra m s 
o ffe re d . T h is  b ro c h u re  is n o t a c o n t r a c t . T h e 
fu l l te rm s  a n d  c o n d it io n s  o f th e s e cove rages 
a re s e t fo r th  in  th e  a c tu a l c o n lr a c L

Do I have  o th e r  op t ions?
I f y o u r h e a lth  c a re  co ve ra g e n e e d s a re  fo r a 
lim i te d  p e r io d  o f t im e , w e o ffe r T e m p o ra ry  
H e a lth  C a re , a s h o r t te rm  p ro g ra m  a v a ila b le  
fo r te rm s  fro m  3 0  d a y s u p  lo  6 m o n th s  a t 
v e ry a f fo rd a b le  c o s l.

Your n e x t  s tep:  Call y o u r  agen t  today  
A g e n ts  a p p o in te d  lo  se ll B lu e  C ro s s p ro g ra m s 
a rc  s p e c ia l ' / t r a in e d  to a n s w e r y o u r 
q u e s t io n s  a n d a s s is t y o u  in  s e le c t in g  ( lie  
p ro g ra m  b e s t fo r y o u . I f y o u  d o n 't h a ve an 
a g e n t th a t o ffe rs  B lu e  C ro s s C ove rage , ca ll 
o u r A n c h o ra g e  D is t r ic t o ff ic e  a t (9 07 ) 2 5 8 - 
5 0 6 5 , a n d  w e 'll be g la d lo  a s s is t y o u .



M ine C ro s s o f W a s h in g to n  a n d  A la s k a  d o c s 
n o l p ro v id e  co v e ra g e u n d e r T r a d i t io n a l o r 
B a s icO n e  c o n t r a c t s  fo r c e r ta in  ite m s , 
in c lu d in g  th e  fo l lo w in g  (a c o m p le te  l is t o f 
e x c lu s io n s  a n d  l im i t a t io n s  is c o n ta in e d  in  th e 
em it m e t) :

• D e n ta l s e rv ic e s ; o r t h o d o n t ia ; te m p o ro ­
m a n d ib u la r jo in t  d y s fu n c t io n  (T M J ) : a n d  
m y o fa s c ia l p a in  d y s fu n c t io n  (M PD ); ja w  
a u g m e n ta t io n  o r r e d u c t io n  p ro c e d u re s .

• I iy e  e x am s , g la s s e s a n d  c o n ta c t le n s e s ; 
h e a r in g  e x am s o r h e a r in g  a id s ; v is io n  
a n a ly s is  o r t r a in in g .

• R o u t in e  fo o t c a re .

• T r e a tm e n t fo r o b e s ity .

• L e a rn in g  d is a b i l i t ie s ; m a r i t a l , s e x u a l, 
v o c a t io n a l o r fa m i ly  c o u n s e l in g ; m i l ie u  
I h e ra p y .

• S e rv ic e s a n d  s u p p lie s  fo r r e p r o d u c t iv e  
a n d  s e x u a l d is o rd e rs .

• S te i i l iz a t io n  o r re v e rs a l o f s le r i ' iz a t io n .

• C o sm e t ic , p la s t ic  a n d  re e o n s l i u c t iv c  
s u rg e ry , e x c e p t a s s p e c i f ic a l ly  p ro v id e d  
fo r in th e  c o n t r a c t .

• H o s p ic e  ca re .

• S e rv ic e s s u p p lie d  b y a g o v e rn m e n ta l 
h o s p ita l, e x c e p t in  a m e d ic a l e m e rg e n c y  
o r a s re q u ire d  u y la w .

USSHUHUMPTft W ill •  C o n v a l e s c e n t  c a r e ,  e x c e p t  a s  s p e c i f i c a l l y  
p r o v i d e d  f o r  i n  t h e  c o n t r a c t ;  c a r e  i n  a  r e s t  
h o m e ,  h o m e  f o r  t h e  a g e d ,  o r  n u r s i n g  
h o m e ;  c u s t o d i a l  c a r e .

•  H o s p i t a l i z a t i o n  s o l e l y  f o r  d i a g n o s t i c  
s t u d i e s  o r  m e d i c a l  e v a l u a t i o n .  R o u t i n e  
s e r v i c e s  e x c e p t  f o r  m a m m o g r a p h y  
s c r e e n i n g .

•  P r i v a t e  r o o m  c h a r g e s .

•  S e r v i c e s  a n d  s u p p l i e s :  n o t  m e d i c a l l y  
n e c e s s a r y ;  f o r  w h i c h  n o  c h a r g e  i s  m a d e  o r  
w o u l d  n o t  h a v e  b e e n  m a d e  i f  t h e  c o n t r a c t  
w e r e  n o l  i n  c f i c c l ;  f o r  w h i c h  y o u  a r c  n o t  
l e g a l l y  l i a b l e .

•  S e r v i c e s  a n d  s u p p l i e s  l o  I h e  e x t e n t  t h a t  
b e n e f i t s  a r e  p a y a b l e  u n d e r  l l i c  t e r m s  o f  
a n y  a u t o m o b i l e  m e d i c a l ,  p e r s o n a l  i n j u r y  
p r o t e c t i o n  ( P I P ) ,  a u t o m o b i l e  n o - f a u l t ,  
h o m e o w n e r s ,  c o m m e r c i a l  l i a b i l i t y  o r  
s i m i l a r  i n s u r a n c e  p o l i c y .

•  P r e e x i s t i n g  c o n d i t i o n s  d u r i n g  t h e  f i r s t  1 2  
m o n t h s  o f  c o v e r a g e .

•  O r g a n  o r  b o n e  m a r r o w  t r a n s p l a n t s  d u r i n g  
t h e  f i r s t  1 2  m o n t h s  o f  c o v e r a g e .

•  T r a d i t i o n a l  c o n t r a c t s  e x c l u d e  w o r k -  
r e l a t e d  i l l n e s s  o r  i n j u r y  f o r  w h i c h  y o u  a r e  
e n t i t l e d  t o  r e c e i v e  b e n e f i t s  u n d e r  s t a l e  o r  
f e d e r a l  W o r k e r s ’ C o m p e n s a t i o n ;
B a s ic O n e  e x c lu d e s  a n y  w o r k - r e la t e d  
i l ln e s s ,  c o n d i t i o n  o r  in ju r y .

• In ju r ie s  o r c o n d it io n s  re la te d  to 
s c m ip ro fc s s io n a l o r p ro fe s s io n a l a th le t ic s .

• C o n d it io n s  a r is in g  o u t o f an a c t o f w a r , 
a rm e d  In v a s io n  o r a g g re s s io n .

• A n y s t ip u la te d  d is e a s e , c o n d it io n  o r 
a i lm e n t e x c iu d c d  b y a n y  r id e r .

• D e lib e ra te  s c l f - in f l ic lc d  in ju r ie s  in c lu d in g  
in ju r ie s  s c l f - in f l ic lc d  w h ile  u n d e r th e 
in f lu e n c e  o f d ru g s , ' a lc o h o l o r o th e r 
c h e m ic a l.

• D ir e c t c o m p l ic a t io n s  a r is in g  fro m  a n y 
c o n d it io n  o r s e rv ic e  th a t is n o n -c o v e rc d .

• T re a tm e n t o f a m e n ia l, n c u r o p s y c h in l r ic  
o r p e rs o n a li ty  d is o rd e r , in c lu d in g  d ru g s , 
a n d  t r e a tm e n t o f a lc o h o lis m , d r u g  a b u s e 
o r a d d ic t io n .

• T re a tm e n t o f c h e m ic a l d e p e n d e n c y

• S e rv ic e s o r s u p p lie s  re la te d  to a 
c o n f in e m e n t w h ic h  be g a n p r io r to Ih e  
e ffe c t iv e  d r . lc  o f co ve ra g e .

• S e rv ic e s o r s u p p lie s  fu r n is h e d  in 
c o n n e c t io n  w i t h  a n o n -c o v e rc d  c o n d it io n , 
s e rv ic e  o r s u p p ly .

• C h ir o p r a c t ic  c a re  o r s e rv ic e s o f a 
c h i r o p r a c to r (e x ce p t as s p e c if ic a l ly  
co ve re d in  th e  T r a d i t io n a l p ro g ra m ) .

• S e rv ic e s a n d  s u p p lie s  re la te d  to 
o b s te t r ic a l c a re , p re g n a n c y  o r c h i ld b i r t h . 
Complications of pregnancy, as 
defined in your contract, are covered 
as uny other illness.
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T h e  H e a t h  I n s u r a n c e  

P o r t a b i l i t y  a n d  

A c c o u n t a b i l i t y  A c t :  

E n c o u r a g i n g  H e a l t h  

C a r e  R e f o r m

A  n e w  report by the N a t io n a l  A cad em y  
f o r  S ta te  H e a lth  P o licy  f in d s  th a t  the  
1 9 9 6  H e a l th  In s u ra n c e  P o rta b ility  
a n d  A ccountability  A c t has encouraged  
s ig n if ic a n t state h e a lth  in s u ra n c e  
re fo rm  such as g u a ra n te e in g  the  
a v a ila b il ity  o f  h e a lth  coverage.

lie National Academy fo r 
State Health Policy, in iLs 
September 1997 report. The 

Health Insurance Portability and Accounta­

bility Art of1996: A  Guide for State Action, 

examines the act’s impact on states. 
Specifically, i t reveals die measures 
states have taken to extend access to 
health insurance and increase the 
portability o f heal til insurance flu tin g 
jo b  changes o r jo b  loss. The report 
finds d ia t while it may be too soon to 
judge die success o r failure o f the act, 
it has encouraged small g roup insur­
ance, portab ility , guaranteed issue 
and guaranteed renewal i rorms.
The authors reveal that “ the legis­

lation presented a polidcal oppo rtu ­
n ity fo r states to improve access to 
coverage, and dem ons tra ted the 
need fo r stales to take the ir own in i­
tiative fo r significant changes." H ie 
report says that act went a long way

to establish nadonal m in im um stan­
dards where none had previously 
existed. W h ile d ie legislauon is no t 
as far-reaching as many observers 
would like, die study says it has cre­
ated access to insurance fo r people 
who were deemed uninsurab le . It 
also guarantees coverage standards 
no t guaranteed p r io r to passage.
The Nadonal Academy fo r State 

Health Policy, in an in fo rm a l survey 
o f insurance commissions and legis

F a s t  F a c t s . . .
Tho Health Insurance 
Portability and Accountability 
Act establishes basic 
national standards In a 
number of areas, according 
to the National Academy for 
Stato Health Policy:

P re -ex is ting  
C o n d it io n s— A 
g ro u p  h ea lth  p lan , 

bo th  la rg e  an d  sm a ll, m ay  
n o t deny cove rag e  fo r  p re ­
ex is ting  cond ition s  lo n g e r  
than 12 m onths.

G uaran teed  Is su e  
— The act 
gua ran tee s  the 

ava ilab ility  o f  hea lth  
cove rag e  In  the sm a ll g roup  
(tw o to  5 0  em p loyee s ) 
m arket. Hea lth  In su rance  
m ust be m ade ava ilab le  to 
the who le  g roup  an d  to  a ll 
wlth li, the g roup .

P o rta b i li ty— The 
>’ ac t gua ran tee s  the 
* ava ilab ility  o f  som e

le v e l o f  c on tinued  cove rage  
when w orke rs change Jobs  
( o r  lo s e  a  Job).

M M

m

Challenges to Future State Health Care Reform
• Preserve o r create laws on prem ium lim its;

• M on ito r benefit p i ins;

• Continue long-term care reforms; and

• M on ito r quality and availability o f health insurance.

Seunr. The l/rulth Insurance Portability anil Accountability A i l 
o f1996: A  Guide for State Action,
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t l i f  f f i

lative leaders, found that 45 states and the Dis­
t r ic t o f C o lum b ia had enacted leg is la tio n , 
adopted regulations o r taken o the r adm inistra­
tive action to im plement at least some provisions 
o f d ie act its o f August 1997. Three states (Ken­
tucky, Massachusettsand Wisconsin) had no t had 
a legislative session since the act’s passage. The 
remaining states (California, Missouri and Rhode 
Island) ended the ir legislative sessions w ithout 
passing legislation implementing the act. In diese 
states, "d ie federal government w ill step in and 
take responsibility fo r en forc ing some o f die act's 
standards,” die report says.

Proponents o f die act cite die effect hcald i 
insurance has on “jo b  lock." Accord ing to the 
study, “Employees sometimes have found diat new 
employers offered more lim ited benefit plans or 
excluded coverage fo r pre-existing conditions. 
The fear o f losing health care coverage discour­
aged workers from  chang ing job s ." Portable 
hea lth insurance, authors Elizabeth M itche ll,

Cynthia Pemice and Trish Riley say, would make 
fo r a more flu id jo b  market. A recent U.S. Gen­
eral Accoun ting O ffice re po rt found tha t the 
po rtab ility provisions alone could benefit up to 
2 1 m illion people. Proponents also note tha t the 
act allowed the development o f federal po licy fo r 
die electronic transmission o f medical in fo rm a­
tion, which should crack down on liea ld i care 
fraud and abuse.
Opponents o f the act, diough, claim it is a dis­

appoin tment. They po in t ou t that die new law 
on ly guarantees better access to liea ld i insurance 
and doesn’t address affordability. Skepdcs also 
note that the act does no t affect people lacking 
liea ld i insurance, o f which there are currendy 4C 
m illion .

What die Act Docs

Riley, execudve directo r o f die Nadonal Acade­
my fo r State Heald i Policy and co-author o f the

■ ■■■

CD Slate already ,'iad law

CD Slate has NOT enacted legislation to implement the 
Health Insurance Portability and Accountability Act

Sourer. National Association o f  Insurance Commissioners, 1997
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Creating thefirst national standards for health-care 

coverage, the 1996 Health Insurance Portability 

and Accountability Acr has sparked insurance 

reform efforts accross the country.

w ith in  states. By en a c tin g  th e  
leg isla tion , th e  fed e ra l gov­
e r n m e n t  h a s  fo llo w ed  th e  
lead  o f  th e  states, basing  n a ­
tional re fo rm  o n  sta te  ac tio n  
a n d  s ta te  initiatives. T h e  a u ­
thors say th a t p r io r  to  th e  pas­
sag e  o f  th e  ac t, “in su ra n c e  
re g u la d o n  was le ft en tire ly  to  
stales. F o r th e  first u'me, th is 
a c t se ts  fo r th  u n ifo rm  n a ­
tiona l s ta n d a rd s  to  e n s u re  a t 
least a m in im u m  level o f  cov­
e ra g e  availability  a n d  p o r t­
ability in  each  sta te ."

Wind’s Left to States?

he
ct

re, 1997

re p o rt, said  d ie  pub lic 's  p e rc ep tio n  
o f  th e  ac t h as  b ee n  c lo u d ed  by w hat 
th e  leg is lad o n  d o e s n ’t d o . “P eo p le  
m isu n d e rs to o d  it —  d ie  legislation  
w asn’t a b o u t m ak in g  in su ran ce  m o re  
affo rd ab le  o r  m o re  accessib le.” T h e  
a c t’s goal, she  said, was to  m ake in ­
su ra n c e  m o re  p o rtab le  fo r  d io se  a l­
ready  covered  a t d ie  w orkplace.

T h e  issues covered  by d ie  act in ­
c lu d e  p re -e x is tin g  c o n d itio n s  a n d  
c re d itab le  coverage (tim e s p e n t cov­
e re d  by a h ea lth  p lan  th a t is c o u n te d  
toward decreasing p reex isting  condi- 
Uon exclusion p e r io d s ) . Portability , 
acco rd in g  to  d ie  legisladon, “requ ires 
ca rrie rs  to  waive any pre-ex isting  con- 
d id o n  lim itadons fo r covered services 
if  c o m p a ra b le  serv ices w ere  p rev i­
ously  c o v e red  u n d e r  a  po licy .” In ­
c re ase d  portability , d ie  a u d io rs  n o te , 
facilita tes m o re  flexibility in  d ie  jo b  
m ark e t. A n o th e r  im p o r ta n t c o m p o ­
n e n t o f  d ie  leg isladon deals w ith anu- 
d isc rim inadon . T h e  au d io rs  also n o te  
d ia t it bars sta tes from  re q u it in g  an  
ind iv idual to  pay a p rem iu m  d ia t is 
g re a te r  th a n  d ie  p rem iu m s paid  by 
o th e r  “sim ilarly-situated ind iv iduals” 
011 d ie  basis o f  h ea lth  status.

T h e  re p o r t says th e  ac t c rea tes  a 
new  m o d e l o f  federa l a n d  s ta te  p a rt­
n e rsh ip , w hich crea tes  equ ity  a m o n g  
s ta le s  w h ile  p re s e rv in g  f lex ib ility

F or fu rd ie r  refo rm , d ie  a u th o rs  say 
d ia l d ie  states will have to  take th e  
lead. T h ey  say d ia l C ongress will be 
re lu c ta n t to  pass ra te  lim its o r  m a n ­
d a te  b e n e f i ts  in  th e  n e a r  f u tu re .  
H ea lth  in su ran c e  re fo rm  raises im ­
p o r ta n t issues a b o u t federa l-s ta te  re ­
lations. T1 ie re p o r t says, “th e  p o rtab il­
ity re q u ire m e n ts  to  allow  em ployees 
to  ch a n g e  jobs a n d  m a in ta in  th e ir  in ­
s u ra n c e  c o v e ra g e  will n o t  e n s u re  
m ean in g fu l po rtab ility  un less d ie re  
a re  suite laws to  p ro te c t benefits. T h e  
sta te  laws a re  necessary  co m p lem en ts  
to  th e  federa l su in d a rd s .”

T h e  m o s t p re ss in g  issues fac in g  
states, d ie  a u d io rs  m ain ta in , d ea l widi 
affordability, scope a n d  quality  o f  cov­
erage . S ince th e  ac t d o e s n ’t  ad d ress  
dieses issues, n o r  d ie  p ro b lem  o f  how  
to  e x te n d  co v e rag e  to  p e o p le  cu r- 
ren d y  u n in su red , d ie re  is m u c h  room  
fo r sta tes to  w ork.

'f h e  r e p o r t  says sta tes will have to  
p re se rv e  o r  c re a te  p re m iu m  lim it 
laws. “Affordability is d ie  key to  access. 
Because the  cost o f  insurance is d ie  p ri­
m ary b a rr ie r  to  coverage, suite-set p re ­
m ium  limits would seem  to be necessary 
co m p lem en ts  to  d ie  a c t’s po rtab ility  
a n d  g u a ra n te e d  issue req u irem en ts ."

As o f  S e p te m b e r  1997,17.states a l­
ready  h a d  a d o p te d  such  laws. To as­
su re  th a t h ea lth  in su ran ce  rem ain s af­
fo rd a b le  fo r  ev e ry o n e , th e  r e p o r t

F a s t  F a c t s . . .
In tho Individual market, 
guaranteed Issue was 
required for Individuals 
eligible under the act. 
According to the report:

Fo rty -th ree  s ta te s  
en ac ted  leg is la t ion  
fo r  gua ran teed  

Is s u e ; 15 c h o se  a lterna te  
m ethod s  a n d  e igh t have no t
m e t th is  p ro v is ion .. ...

Twenty-eight s ta te s  
en ac tod  leg is la t ion  
requ iring  h ea lth  

In su ran ce  c a rrie rs  to  m ake  
a ll h ea lth  In su rance  p o lic ie s  
renew ab le  In  the Ind iv idua l 
m arket, while 11 s ta te s  
a lre a d y  m et the 
requ irem ent.

THE COUNCIL OF STATE GOVERNMENTS 7



□  Slate already had law

Q  Slate has NOT enacted legislation to implement Ihe 
Health Insurance Portability and Accountability Act

Sourx National Association o f Insurance Commissioners, 1997
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claim s d ia t m o re  states will n e e d  to  pass sim ilar 
leg isladon . S tates also will have to  take d ie  lead  
in  m o n ito r in g  b en e fit p lans a n d  m ake su re  th a t 
b e n e f it package designs d o  n o t im p a ir  p o rtab il­
ity. “T h e  ac t inc ludes n o  p ro h ib id o n s  aga in st re­
s tr ic tin g  th e  a m o u n t o r  n a tu re  o f  b e n e f i t s . . .  
[d iis] will b e  left en tire ly  to  d ie  states insu rers 
a n d  em ployers," th e  au th o rs  co n c lu d e . Riley says, 
“W h en  th e  A m erican  public  re jec ted  th e  C lin ton  
h e a lth  p la n , they d em o n s tra te d  d ia t they a re  in 
favor o f  in c rem cn ta lism  an d  private-sector so lu­
tions to  h ea lth  ca re  p rob lem s. T h e  ac t is in c re ­
m e n ta l; it d o e s n ’t add ress som e issues b u t it is a 
s te p  in  d ie  r ig h t d irec tion ."

T h e  re p o r t  also claim s tha t s ta tes will co n tin u e  
to  b e  responsib le  fo r long-term  ca re  reform s, spe­
cifically  re d u c in g  costs, e n s u r in g  q u a lity  a n d  
c h a n g in g  systems to  m eet th e  n e e d s  o f  a n  ag ing  
p o p u la tio n . "T h e  act co n ta in s  th e  possibility o f  
in c re ase d  private coverage o f  long -te rm  c a re  ser­
vices, b u t does n o t add ress quality  o r  access is­

sues a n d  will likely have lilde  im p ac t 011 th e  cost 
o f  ca re  fo r  states," th e  re p o r t says.

S tates also  will have to  d e f in e  d ie ir  te rm  fo r  
co n d itio n s  o f  coverage in d ie  fu tu re  if  re fo rm  is 
to  c o n tin u e . “Because th e  ac t r e q u ire d  g u a ra n ­
te ed  issue o f  all h ea lth  in su ran c e  to  sm all g roups, 
it will b e  im p o rta n t fo r  states to  d e f in e  d ie ir  sm all 
g ro u p  m a rk e ts ,” th e  re p o r t says. S ince  th e  ac t 
defines  sm all-group  coverage as co m p ris in g  two 
to  50 em ployees, it d o es  n o t g u a ra n te e  coverage 
fo r  la rg e r  g ro u p s. "States m ay d e f in e  sm all g ro u p  
to  in c lu d e  coverage o f  m o re  em ployees, e x te n d ­
in g  p ro tec tio n s  to  m o re  p eo p le ,” th e  re p o rt says.

Quality Assurance

M itchell, P ern ice  a n d  Riley say th a t o n e  o f  th e  
m ost im p o rta n t ro les fo r th e  sta tes d u r in g  diis 
p e r io d  o f  liea ld i in su ran ce  re fo rm  is th a t o f  q u a l­
ity co n tro l. “Low quality  p lans co u ld  severely u n ­
d e rm in e  th e  a c t’s goals o f  access a n d  portability,

M.
4

b u t th 
s tanda  
p o in t 1 
sta tes • 
crepan  
places 
in su re  
covera 

Rile; 
o f  d ie  
uninsu  
gauge. 
“T h e  1 
fo n n  w 
In su ra  
govern 
costs, 1 
prem il 
d ie  pu 
While 
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a t  leas
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i  d ie  cost

te rm  fo r  
re fo rm  is
I  g u aran -
II g ro u p s, 
le ir  sm all 
e d ie  a c t 
is in g  two 
coverage 
all g ro u p  
;, cx tcn d - 
portsays.

M ore d ian  40 million peop le u n d e r  age 65 h av e  no  h ea lth  in su ran ce . 
S even teen  m illion A m ericans, oi m o re  d ia n  6 p e rc e n t o f  the  to tal p o p u la ­
tion , said  d ia l they  have e n c o u n te re d  se rio u s co n seq u e n ces  in  te rm s o f  
liea ld i p ro b lem s o r  d e b t d u e  to  lack  o f  m ed ica l in su ran c e , ac co rd in g  to 
d ie  U.S. G en e ra l A cc o u n tin g  O ffice.

To ad d ress  this p ro b lem , P re s id e n t Bill C lin to n  sig n ed  T h e  H ea ld i In ­
su ran c e  Portability  a n d  A ccountab ility  A ct o f l9 9 6 ,  m o re  com m only known 
as the  Kassebaum -Kennedy Act. It is th e  first tim e d ia t d ie  federa l g o v ern ­
m e n t has estab lished  basic s ta n d a rd s  fo r  in su ra n c e  reg u la tio n  w ith w hich 
sta tes m u st com ply. I f  s ta tes d o  n o t com ply, d ie  federa l g o v e rn m e n t will 
e n fo rce  d ie  new  s tan d ard s.

b u t th e  leg isla tion  itse lf  o ffe rs few 
sta n d a rd s  o f  coverage." T hey fu rth e r 
p o in t o u t  th a t  th e  flex ib ility  g iven 
s ta tes co u ld  c re a te  “sig n ific an t d is­
c rep an cies"  a m o n g  d ie  sta tes a n d  it 
p laces a  g re a te r  b u rd e n  o n  th e m  to 
in su re  th a t quality , c o m p re h e n s iv e  
coverage is m ad e  available.

Riley ad d s  d ia t d ie  overall im p ac t 
o f  th e  legislation  o n  sta tes a n d  th e  
u n in su re d  p o p u la tio n  is to o  early  to 
g auge . W hat is ce rta in , sh e  a d d e d , is 
“T h e  n e x t phase  o f  h e a ld i ca re  re­
fo rm  will b e  th e  issue o f  affo rdab ility  
In su ra n c e  co m p an ie s  co m p la in  tha t 
g o v e rn m e n t m an d a te s  in c rease  d ie ir  
costs, w hich in  tu rn  leads to  h ig h e r  
p rem iu m s. H ig h e r  p rem iu m s im pact 
d ie  p u b lic ’s access to  lie a ld i c a re .” 
W hile d ie  ac t d o e s n ’t tack le these  is­
sues, Riley says d ia t d ie  legislation  h r ; 
a t least g e n e ra te d  d e b a te  o n  d iesc

top ics, w h ich  m ay lead  to  fu tu re  leg­
islation  ac tio n .

T h e  survey  o f  sta te  legislative le ad ­
ers  c o n d u c te d  by th e  N ational A cad­
em y fo r  S ta te  H ea lth  Policy also  finds 
d ia ta s ta te ’s read iness to  com ply  w idi 
d ie  a c t d e p e n d e d  largely o n  its p r io r  
re fo rm  efforts. T h e  re p o r t co n c lu d es 
th a t suites will c o n tin u e  to  b e  a t th e  
fo re fro n t o f  innovation  in  liea ld i care  
coverage. W hile m any  sta tes a liead y  
h a d  im p le m e n te d  re fo rm s  sp e lle d  
o u t  in  th e  act, “suites will u n d o u b t­
ed ly  c o n tin u e  w idi th e ir  ow n re fo rm  
effo rts in  th e  co m in g  years."

F o r a  copy  o f  d ie  full re p o r t, call 
t h e  N a t io n a l  A c a d e m y  f o r  S ta te  
H e a ld i Policy, (207) 874-6524.

Matt Grayson is a regional coordinator. The 
C ouncil o f  Stale G overnm ents, (696) 244- 
8240.

The small group market Is 
defined by the act as 
groups of two to 50. 
According to the report: 
Thirty states have amended 
their laws to conform to the 
small group she , while 14 
state definitions coincided 
with the act.

V* ■ ■ ■
T in  Ih e  sm a ll g roup  

market, 3 0  sta tes  
enacted guaranteed  

Is su e , while 15 h a d  m et th is  
requ irem en t In  p rev iou s
s ta te  In su rance  re fo rm .

'
Twenty-eight s ta te s  

b? enac ted  leg is la t ion  
» requiring guaranteed  

ren ew ab lllty ; 18 s ta te s  h ad  
a lready m e t this requirement.

P re -ex isting
cond ition  exc lu sion  

f p ro v is io n s  were 
enacted  In  3 8  s la te s , while 
seven  h a d  p re v io u s  law s  
add re ss in g  th is  p rov is ion .

I U v t a U v k v m a

V*' r.V -

n e  o f  d ie  
r in g  diis 
t o fq u a l-  
erely  un- 
irtability,
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