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ALASKA VILLAGE ELECTRIC COOPERATIVE, INC.

April 15, 1997

Representative Norman Rokeberg
House o fRepresentatives

State Capitol, Room 24

Juneau, Alaska 99801-1182

Re: HB235

Representative Rokeberg,

We support the passage of HB235 to help protect the small electric consumer. There isa down
side to unbridled competition between electric utilities, and that is the little guy gets hurt. The
large consumers like oil refineries, hotels and major institutions have the clout to get their way in

the market place. The small consumer does not.

It is more likely than not that a large commercial power user could get its electric bill lowered by
competitive bidding. It is also more likely than not that the captive small business and residential
consumers would end up paying higher electric rates as a result.

The bill provides needed direction to the Alaska Public Utility Commission for ensuring that the
best public interests are served by such competition.

Sincerely,

Charles Y. Walls
President & CEO

4831 Eagle Street « Anchorage, Alaska 995ttf-7'i97 * Phone (907) 561-1818 « In State (800) 478-1818 mPax (907) 561-2388
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AR 15197
COPPER VALLEY ELECTRIC ASSOCIATION, INC.

P.O. Box 45, Glennallen, Alaska 99588
(907)822-3211 Fax 822-5586 VALDEZ (o07) 835-4301  FAX 835-4328

April 15, 1997

Representative Norman Rokeberg
Chairman, House Labor & Commerce Committee

House o f Representatives
State Capitol

Mailstop 3100

Juneau, Alaska 99801

Pear Representative Rokeberg:

1 have enclosed a copy of my written testimony to be presented April 16, 1997,
regarding HB 235. | would appreciate it if the document can be provided to all
members o f the Committee.

Thank you.

Sim

Robert A. Wilkin n
General Manager

Enclosure

\\glemiserv\support\word\rnw\97-125nh.doc

Serving the Copper River Basin and Valdez
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AR 15197

ROBERT A. WILKINSON
COPPER VALLEY ELECTRIC ASSOCIATION, INC.
TESTIMONY
HOUSE LABOR & COMMERCE COMMIITEE
HOUSE BILL 235

My name is Robert Wilkinson. | am the General Manager of Copper Vulley Electric Association.
| ' would like to thank the Committee for the opportunity to testify boforo you today on House

Bill 235.

The electric utility industry has been undergoing catastrophic change ir. recent years.
Deregulation, all in the interest of reducing the retail price o f electricity through competition, is
the name ol'the game. Competition in Alaska is also alive and well, and at CVEA it is intense.

Wo are presently under attack by three different independent power producers who arc attempting
to pirate large commercial and industrial customers.

CVEA is not philosophically opposed to competition. In fact, our current Strategic Plan is aimed
squarely at beating the competition, and it is our intent and goal to become the cnegy provider of

choice within our franchised service territory.

We are concerned, however, that a level-playing field ho established whereby competitors of
frauchised-clcctric utilities are held to a reasonable and appropriate standard. We believe that
standard should he a Commission finding of clear and convincing evidence that competitive
electric service be in the public interest, and further, that the addition of competitive service
should not adversely affect the quality of service or the rates provided by the existing retail

electric utility.

The language proposed in HB 235 clarifies that standard and assures that the public interst is
paramount in the Commission's decision-making process regarding issuances of certificates of

public convenience and necessity.

| appreciate the opportunity to testily before you today on this very important issue, and | urge
the Committee to approve HB 235.

Thank you.
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April 15, 1997

Representative Norm Rokeberg, Chairman
House Labor and Commerce Committee
State Capital Building

Juneau, Alaska 99801

Re: Support for HB 235, Electric Consumer/Service Area Protection

Dear Rep. Rokeberg,

Alaska Rural Electric Cooperative Association (ARECA) and its member utilities would like to
go on record in strong support of HB 235, regarding protection of electric utility rate payers. As
you know, virtually all of the electric utilities in Alaska are either cooperatively or municipally
owned. As such, all of the benefits from joint ownership flow directly back to consumers in the
certificated service area in which they reside. HB 235 would require that the Alaska Public
Utilities Commission (APUC) must first find that there is "...clear and convincing evidence..."
that it is in the best interests of all utility customers in a given service area before the APUC
could grant a duplicate certificate of public convenience to a competing utility to serve any

consumers in that service area.

In essence, HB 235 would preclude the practice of "cream skimming" or "cherry picking” the
best customers in a given service area and consequently causing the rates to rise for all of the
other customers. While this predatory practice may cause the electricity rates to go down for
certain large commercial customers, the rates for residential and small users would almost
surely go up. Eventually, because of the need to pay long term debt service on stranded plant
investment, the original utility may experience financial difficulties or even be forced out of
business. This would eventulaly lead to higher overall rates for all the consumers in that

service area.

HB 235 clearly requires that APUC review the intentions of utility competitors and to make a
determination in the public’s best interest. The Alaska electric utility industry respectfully
requests your support for this important legislation and urge you to act on the bill at your
earliest convenience.

Eric P. Yould
Executive Director

cc: Labor and Commerce Committee members

DKMOCKACY IN ACTION
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DATE: April 16 1967
TO: Representative Norman Rokeberg

FROM: Bruce D. Scott, Director
Member and Public Relations

SUBJECT: Testimony at Hearing onHB235
Page 1of 5

Following iswritten testimony on behalf of the members of Matanuska Electric
Association, Inc. that | would appreciate your committee reading as you consider
passage of HB235.

Please call me ifyou have questions. My direct line is (907) 7459215.

Thank you.
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M atanuska Electric
Association, Inc. APR ) 6 1997

PO Box 2929
Palmer, Alaska 99645-2929
Telephone. (907) 745-3231

Fax: (907) 745-9328

Aprill 16. 1996

Written Testimony to the House Labor and Commerce Committee from Bruce D.
Scott, CREC, Directorof Memberand Public Relations for Matanuska Electric

Association, Inc.

Ladies and gertlemen, 1thank you for this ggportunity to comment on House Bill
235 tothe House Labor and Commerce Committee. My name isBruce Sott. 1T director
ofmember and public relatias for Matanuska Electric Association, Irc., calledME A by
ItS members, and have held a similar positionatME A siince August 1984.

Incorporated in 1941, MEA isanomprofit electric cogperative that senves about
29,000 members in Southcentral Alagka. Our service area i53,360 sguare miles, rnearly
ihe same size as the 2.2-million-acre Yellowstone National Park, twice the size of
Delaware and three-fiftts the size of Comectiaut.

As ofMarch 31 ofthisyear, we had 33,126 active accountts and more than 2,782
miles of lire. Last year, we buikt65 miles ofnew lireand 1,135 new seviGess, or
hookups, and look forward to continued growth in 1997.

ME A “s revenue and patronage cpirtal totaled $47 milllion in 1996. Because we
are amember-owned cogperative, our rates arc designed so thateach customer pays hisor
her ““fair share”” ofour total costs —no more, no less.

Each custorer™s fair share of assts includes four gereral types of aosts:

1 The oostof runing the system (1.e. geeratians, maintenance, gereral and
adninistrative eqpanses);

2. The fixad aosts of the physical plant inservice (intereston debt and
Cepreciatian);

3. The wholesale aost— what we pay toour suplier — of the electricitya
customer purcheses; and

4. A oontribution to our margin, or bottom lire, which isa fuctionofour
inte. sstexpense on ddot

Hfwe loseacustorer, onlly one of these four types of aosts - the wholesale aost
of energy - goes down. Our remaining asts, including our margin requirement, stay tre
sare. Thismeans that these remaining aosts must now be recovered through fewer units
of sakes, fewer kilonatt-hours, which traslates into higher rates for our remaining
custoners.
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Testimony by Bruce D. Sxott, CREC
for Matanuska Electric Association, Irc.
Page 2

April 16,1997

MEA sa rual eledtric cogperativewith urban sectars. This means that although
we sene three population oaters —Eaglle River, Palmer and WasilJa —we also senve
custorers inaress Where there iscarparatively very littlepopulation, aress such as
Exlutna, Sutton, Sheep Mountain, Chidkaloon, Butte, Willow, Talkoctna, Trapper Creek
and some aress too srall toclaimaname. Consequently, the few large comercial
custorers tretwe do provide srvice to arevery inportat toM E A and itsmembers.

Our largesstcustomer represants almost 3% of our total salles.

HMEA were to lose thisone custarer, iits lagst, the eledtric rates thaetour
remaining custamers pay would have to be increased by about 1.4% to cover the share of

remaining expenses this large customer woulld no langer be paying.

Our six lagest custoners - six customers out ofmore than 33,000 - represat
10% ofour total sakes.

IMEA were to I itssix lagesst austoners, our remaining custorers” bills
wou ld have tobe increesed by almost 5% 1O cover remaining eXqoenses.

Al of our members have invested money over the years to builld the infrastructure
which senves these large asstorers.  They also have built the infrastructure to sene new
customers which might be attrected toM E A Sservicearea.  Hfthere issome future
commercial development n, fTarexarple, Hatcher Pass or PointMacKenzie, thendll
MEA members will berefitbecause the large new conmercial customers will pickup a
share of the Tixed aosts of providing electrical sarvice.

IFanother company were to be able to "pick of 7~ the large custorers INMEA™s
service are, eitter the new ones or existing custarers, the co-gp™s other members would
be damaged inthe form of higher raes.

We cll this selective competition “derry picking ' and those who would engage
Init"raicers’ ar, lesspolitely, "precators.”” There has been a littletalk, but no secifics,
about possibly protecting cooperatives from thispractice by establishing some st of
"“Wheeling'" rate - afee the derry-pider would pay the utillity for trangporting electricity
over the utility’s transmission and/or distribution lires. However, there isno way thisrate
could be high enough tomake the original utility”’smembers "Whole' and stall al low the
precator to offer loner rates to the custorer itsraidirg.

The practice of ““‘chemy picking” prime accounts at the retail leel - whether
through predatory pricing by themajor producers or other means — sernves no one”™s best
inerests.  ltmeans that revenues just get suffled between utilities, to the huge detriiment
of the losing utilitiesand the minor berefrt of tre winners.

The most likely prachto, sforM E A s custoners are the "wo large Anchorage
utilitieswith generation fedillitie
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Testimony by Bruce D. Swott, CREC
for Matanuska Electric Association, Ic.
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April 16,1997

Wc arca"'cgptive” market for one of these large utilities — Chugach Electric
Association, our whollesale syplier.

Imagine that the ""Anchorage DaillyNews' did notown itsown printing presses.
Imegine, insteed, that the printiing presses were owned by its largest competitor. This Isin
fact the sittation thaet exiisted inthe early Eighties before McClatchy Newspapers Group
purchased amgjority interest inthe "DailyNews™ fromMs. Kay Famning. The
""Anchorage Times™ aontrolledwhen the presses ran, what the press goerators were paid,
bartered for newsprint and irk, and passed on the aosts wirth amarkup to the "Daily
News."" Under thisarrangement, the "DaillyNews' had a difficult time existirg, ketalone
competing with the "Times."" Now, ofcourse, theNews has itsown press and corputers,
itsown advertising SEff, and a lotofOutside cpital from McClatchy—- and the " Times'™"
isa half—page memory on the "Daily News ™" aditorial pece.

P.iesituatias are not strictly analogous. At MEA today, we'™re ina morg
restrictive production environment than the "DailyNews' was inthe early Eighties.
Chugach Electric Association owns and/or controlls several gererating units and has
fledbility Indetermining which units touse andwhen. MEA owns none. Some of these
gererating units are more efficiant than otters; some are less efficiatand more aostly.
Chugach makes the clll on which to use and whether tobuildmore or rgair aging ones -
and passes a usstantdal portion of the cost on to us, alongwith amarkup.

Our wholesale supplly contract requires us 1o purchase ali of our power needs from
Chugach through the year 2014.  Hfthisand the other whollesale power supplly cotracts
were be staside, fVlatanuska Electric Association and the other distribution
cooperativeswere free to negotiate forwholesale power ina conpetitive market, iftrere
were also investor-owned utilities to compete for a share of the power supply market — a
situation thatexists inall 49 of tre other states, but not Southcentral Alaska —the playing
fieldwould be closer tobeing a leel ore. Wide-open conpetition attre retail leel
might thenmake sanse.  But without competition at the generation and trangnission
leel, non—poner—generating utilitieswould be at a distinct disadvantage in competiing for
retail custorers.

The other Anchorage utilitywith production resources isown™*d by tre
Municipal ity of Anchorage and issupported by the strergth of the Ar .vihorage
Municipality.

ltwould be uifairand illagical to al lovour sygplier and/or n govermment—backed
utallity to compete hcad-to-head with us. The playing field isnot leel. This snothow
we view the public interest.

How do we view the public interest? The Alaska Public UtillitiesCommission
(APUC) has since early 1996 been investaigating whether itshould become involved in
enforcing joint planning and gperation of the production and transmission resources
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aottrolled by the various utilities. 1 Thiswould result inthe areation of apower pool
jointly manage the generating assets of tre Railbelt utilities for the common good. This s
whereMEA believes the real money istobe saved.

Southcerttral Alaska aurently has a huge surplus of gererattion cgecity, which s
about to get even worse when the Healy Clean Coal Project intie Interiorcomes on lire.

Inwritten comments submitted kesstmonth to the Alaska Public Udltes
Commission2,Don Edwards, corporate counsel for Chugach Electric Association, stated
that the peak eledricity demand inthe Raillelt in 1995 was projected to be 641
Megawatts (MW) . Mr. Edwards said the irstalled electrical capecity intre Railelt, after
the Heally Cllean Coal Project iscompleted, will be approximately 1,330 Megawatts. This
means therewill be 689 M W more than isneeded - 689 million "extra " Watts of
irstalled capecity. Construction of the Healy project has been under way formore thana
year. The Railbelt today has more than 100% excess generation caecity.

Why do the utilitieshave this excess capecity? Because each of the sypliers i
pursuing fsown intarests, with littke rfany coordination between them. As a reallt, tte
aosts of this excess generation capecity are buikt into the rates for electricity that everyone
pays. Opening the floodgates to taritorial “‘competitior’” will do littleor nothing o
address the need of the Railbbclt™s utilities to wor k together to achieve shared economiles.
Hanything, itwould disoourage the utillities from cooperating on planning and
dispatching electrical gereration, and result in liiger rates forall our custaorers.

In sumation, Matanuska Electric Association reguests that the
Community and Regional Affairs Conmittee pass House Bill 236. Allow the utilities to
preserve tteir retail loaeds and avoid counterproductive and unfair cherry picking-

Further, wc encourage the Legisiature in the future to focus on the real
opportunity for savings - coordinated planning and gperation of generation faalities.
We ask thatyou encourage the APUC to vigorously pursue the investigation ithas
opened InDocket R-96-1, to startwork on reducing the excess of generation caecity.
This swhere thepublic interest lies. It isa relatively painless goportunity for cveiyone
1o realiz sighificat savirngs.

Thank you for this ggportunity tooffermy comments.
<\ecrnmunity\poliuPIV)) 23S

1 Ref. APUC Docket R-96-1.
1APUC Docket R-96-1, Feb. 13,1996, "In tbe Matter o f the Consideration o f Standards To Address a
Coordinated Energy Resource Conservation and Efficiency Program for Regulated Electric Public

Uolittes".



Municipality of Anchorage | M m klpal U g ht& Power

Rick Mystrom, Mayor 1200 East First Avenue
Anchorage, Alaska 99501-1685
October 10, 1997 Telephone; (907) 27>7671, Telecopiers: (907) 263-5804, 277-9272

Honorable Norman Rokeberg
716 W. 4th Ave., Suite 640
Anchorage, AK  99501-2133

Dear Representative Rokeberg:

You may have seen news coverage ofan effort by Chugach Electric Association (CEA) to displace ML&P
as provider o felectric service to one of ML&P's current customers. Since the time of the news reports, '

ML&P has become aware ofat least two more o fits customers to whom CEA has offered electric service.
In light of the relevance o f this activity to legislative proposals which were introduced last year regarding

electric utility service territories, it may be useful for you to be apprised o f these events.

On September 23, ML&P was informed by letter that CEA intended, within a few weeks, to provide
electrical service to several of ML&P's current, customers. CEA further stated that it expected ML&P to
transmit the CEA electricity’ over ML &P’s facilities. In a separate letter, CEA informed ML&P that the
firstof M L&P's customers which CEA intends to serve is the Boardwalk Condominium Association. It is
probably no coincidence that a current member o fthe CEA Board of Directors is a member o f that

Condominium Association.

With these actions, CEA is asserting a right to provide electric utility service to customers within the
authorized service territory o fanother utility regardless ofwhether CEA itselfhas been authorized to serve
that customer. This claim goes far beyond the arguable opinion o f the staffofAlaska Public Utilities
Commission (APUC) that it can establish retail competition by issuing overlapping certificates. In effect,
CEA's actions imply that a certificate o f public convenience and necessity is not nccessarv for the
provision ofelectric utility service, and that the AnUC therefore cannot prevent retail competition.

It has been the law and the policy of the State of Alaska at least since 1973 to treat electric utilities as
regulated monopolies, Wlide there is legitimate debate as to whether this is the best policy in 1997, we
doubtthat anybody outside CEA believes that the appropriate resolution is for utilities to simply disregard
the requirements of current law and ignore the authority o f the APUC, which was created expressly for the

purpose of requlating electric and other utilities.

Because we at ML&P believe that this development is a matter of concern to all Alaska utilities, as well as
to the State Legislature and the APUC, we have forwarded the enclosed materials to you.

Please do not hesitate to call me at 263 - 5202 ifyou would like further information on these developments.

Putting Energy into Anchorage for Over 60 years



Municipality of Anchorage M UnlCIpa| nght& Power

Rick Mysirom. Mayor 1200 East First Avenue
Anchorage, Alaska 99501-1605
Telephone; (907) 279-7671, Telecopiers: (907) 263-5804, 277-9272

September 29, 1997

Eugene N. Bjomstad
General Manager

Chugach Electric Association
P.O. Box 196300
Anchorage, AK 99519-6300

Re: Boardwalk Condominium Association

Dear Mr. Bjomstad:

This is to acknowledge receipt ofyour two letters dated September 19, 1997, one regarding CEA
providing electric service to the Boardwalk Condominium Association at 201 Barrow Street and the
otherregarding CEA’s proposal to serve unspecified customers in the M L& P certificated area. For
reasons discussed below ML&P cannot cooperate with CEA in these proposed transactions, either
by providing distribution access or by abandoning service to current M L&P retail customers.

As you well know. M L&P's currently effective tariff does not include rates for the retail wheeling
sendees you are requesting. ML&P cannot legally charge for services provided except in strict
compliance with its currently effective tariff. See. AS 42.05.371 and 3 AAC 48.320. Under AS
42.05.391(a), ML&P is also prohibited from providing CEA with the unreasonable advantage of
access to ML&P’s distribution facilities free of charge. ML&P does not foresee any purpose in
filing a retail wheeling rate for inclusion in its approved tariffuntil such time as a utility has been

authorized to use such rate pursuant to AS 42.05.221.

CEA is also aware that under AS 42.05.261(a), ML&P cannot discontinue provision of electric
service to 201 Barrow Street without prior APUC approval. ML&P is separately contacting the

Boardwalk Condominium Association to inform them of this fact.

Putting Energy into Anchorage for Over 60 years



Eugene N. Bjomstad
September 29, 1997
Page 2

To summarize: (1) ML&P cannot charge for services except in compliance with ML&P's currently
effective tariff. (2) ML&P cannot legally discontinue providing electric service to any of ML&P's
current retail customers unless first authorized to do so by the APUC. (3) ML&P believes that for
CEA to provide electric service outside of CEA"'s certificated service territory would be illegal.

ML&P wili not knowingly become an accomplice to an illegal transaction,

For the reasons discussed above, ML&P must deny CEA’s September 19, 1997 requests for access
to ML&P's electric distribution system. Ifyou have any questions, please call me at 263-5202.

Acting General Manager

cc: Sam Cotton, Chairman, Alaska Public Utilities Commission

( 45402-1 ]



Mumcioality of Anchorage M un|C|paI ng ht& Power

Ricx Mysirom. Mayor 1200 East First Avenue
Anchorage. Alaska 99501-1685
Telephone: |907) 279-7671. Telecopiers: (907) 263-5804, 277-9272

September 29. 1997

Cynthia E. Aiken, President
Boardwalk Condominium Owners Association

201 Barrow Street, Apt. 203
Anchorage, AK 99501-2428

Re: Boardwalk Condominium Owners Association
Resolution dated September 18, 1997

Dear Ms. Aiken:

On September 23, 1997, ML&P received a copy ofyour Association's Resolution dated September
18, 1997. This Resolution was attached to a letter from Chugach Electric Association (CEA), in
which CEA asserted that your Association had requested CEA to provide all electric service to 201
Barrow Street. A copy of CEA's letter is attached so that you can verify this assertion.

ML&P notes with interest that your Resolution is based upon the understandable interest your
Asssociation has in obtaining electric service at the lowest cost possible. Your Resolution authorizes
CEA to provide service only to the condominium house meter, which is in a service class where
CEA's published tariff rates are lower than ML&P's. However, CEA is seeking to provide all
electric service to 201 Barrow Street. The individual condominium meters at this address all appear
to be in service classes where M L&P's published tariffs are lower than CEA's. Thus, itis not clear
that your individual Association members would receive any net economic benefit by switching

from MT&P to CEA, even if such switch were possible.

In proposing to provide services to your Association, CEA apparently neglected to tell you that it
cannot legally provide such sendee. Under the Alaska Statutes. CEA cannot provide service

anywhere in Alaska without the approval ofthe Alaska Public Utilities Commission. CEA has not
yeteven filed arequest to provide service at 201 Barrow Street with this Commission.

CEA also apparently neglected to inform you that it would be illegal for ML&P to discontinue
providing electric service to 201 Barrow Street, until the Commission authorizes such
discontinuance. ML&P is obligated by State statute to comply with Commission regulations and

orders.

Putting Energy into Anchorage for Over 60 years
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The sening o felectric service rates is a complex matter, with the factors on which such rates are set
constantly changing. It appears that CEA allocates a lower proportion of its costs to its large
customers than ML &P does. It may be that CEA is subsidizing its large customers by charging its
smaller customers higher rates than are justified. On the other hand, CEA may well feel that M L&P
subsidizes its smaller customers by charging larger customers higher rates than are justified.
However, the Commission has approved both utilities’ rates as being reasonable. Ifyou feel that
factors exist which would justify changing M L& P's existing service rates, you may wish to ask

ML&P or the Commission to re-investigate M L& P's rates.

CEA apparently believes that the 1973 Commission order dividing service territories between CEA
and ML&P should be revoked. However, rather than follow the logical and legal procedure of
requesting Commission action authorizing direct competition, CEA is apparently opting to work
outside the existing legal iramework. This is an inefficient procedure which will only result in the
expenditure o fresources and .time by all parties involved in the litigation to come. Until these legal
matters are resolved, ML&P wishes to assure you that ML&P will continue to provide your
Association with reliable electric services at the lowest cost possible, consistent with Commission

approved allocation o fcosts to the various rate classes.

Acting General Manager

Attachment

cc: Sam Cotton, Chairman. Alaska Public Utilities Commission

48395-1 |



CHUGACH HECTRIC

ASSCCIATION INC

EUGENE N. BJORNSTAD, P.E.
General Manager

September 19, 1997

Hank Nikkels 09-2J-97A11 :13 RCVD

Acting General Manager

Anchorage Municipal Light and Power
1200 East First Avenue

Anchorage, Alaska 99501

Dear Hank:

Boardwalk Condominiums has asked that Chugach Electric Association, Inc. supply all ofits electric power
at 201 Barrow which is within the area served by M L&P distribution facilities. Boardwalk Condominiums
has also asked that Chugach act on Boardwalk Condominium’s behalfto make all arrangements necessary
to accomplish this change over jf electric power suppliers. By this letter Boardwalk Condominiums requests
that you discontinue providing electric power at the above address beginning with the next scheduled meter
read date at that address so as to avoid an ML&P demand charge for less than a full month. Boardwalk
Condominiums also asks that you make all arrangements with Chugach which might be necessary to
facilitate this change without service interruption. Boardwalk Condominiums requests that you direct any
communication relating to this transition to Donald W. Edwards at Chugach Electric at 762-4790.

By separate letter, Chugach has notified you that it will pay reasonable access charges to gain access over
your distribution system and has proposed arrangements for new loads such as this to be added to Chugach’s
generation schedule and deleted from ML&P's. Chugach will rely on ML&P to provide all metering and
related services necessary to service this load unless you indicate you do not wish to provide these services.

There is no reason Boardwalk Condominiums should experience any actual electrical seivice interruption
resulting from this transition. Ifyou disagree with this please notify Chugach at once and explain why you

feel service interruption will or may occur. Any activities needed to facilitate this transition should be
carefully coordinated with Chugach so as to minimize the inconvenience to Boardwalk Condominiums.

Your cooperation ;n this transition is greatly appreciated.

Sincerely,

General Manager

cC: Boardwalk Condominiums
The Honorable Mayor Rick Mystrom

5601 Minnesota Drive « RO. Box 196300 « Anchorage, Alaska 99519-6300
Phone 907-563-7494 « FAX 907-562-0027



WHEREAS, Chugach ElectricAssociation, Inc. (Chugach) has proposed to provide eledric
sarvice to the Boardwalk Condominium Owners Association house meter;

WHEREAS , based on past usage using Chugach’s aurrently Alaska Public Utilities Commission
approved rates, Boardwalk Condominium Owners Association can reasonablle expect savings for
service 1o the house meter as compared to Anchorage Municipal Light and Power (ML&P)

current rates;

NOW THEREFORE BE ITRESOLVED, thattheBoardwalk CondominiumOwners Association
wishes to joinChugach so that itcan purchase electric service from Chugach for the Boardwalk
Condominium Association house meter at Chugach s current tartffed rates for Large General

Service custoners;
m

BE ITFURTHER RESOLVED, tatto faclitate Chugach direct service tOLthe Boardwal k
Condominium Association, the Boardwalk Condominium Owners Association authorizes
Chugach to act on itsbehalfto seek access over M L & P s system provided that Chugach assumes

all oosts associated with that access and any efforts necessary to dotain access.  The President of
the Boardwalk Condominium Owners Association or any other officer isauthorized 1o sign

communications, goplications and other such documents as are necessary to accomplish the
purposes of this resolution.

Adopted September 18, 1997
BOARDWALK CONDOMINIUM OWNERS ASSOCIATION

CynthiaAiken,
President Board ofDirectors



CHUGACH HECTRIC

ASSOCIATIONL INC

Mitocurion i EUGENE N. BJORNSTAD, PE
General Manager

September 19. 1997 09-23-074n :»2 RCVD

Hank Nikkels

Acting General Manager

Anchorage Municipal Light and Power
1200 East First Avenue

Anchorage, Alaska 99501

Dear Mr. Nikkels:

Chugach will begin to sell electric powerto one or more customers in the area currently served by
ML&P distribution facilities in the next several weeks. We will provide notice to ML&P by separate
letter as to each customer which opts to purchase electric power from Chugach. We will appreciate
your cooperation in making these transitions as efficient as possible.

Chugach is willing to pay a reasonable access charge to compensate ML&P for the costs of
providing access to its distribution facilities. We have determined from examining M L&P's latest
cost o fservice filing thata Distribution Access Charge 0f$0.0288 per kW h is an appropriate interim
charge pending establishmentofa final rate by the Alaska Public Utilities Commission (APUC) and
without waiving the right to propose reductions later. Attachment A to this letter is a schedule which
details the calculation supporting this charge. This charge is intended to be full payment for access
and neither Chugach nor any ofits customers agree to pay any additional amounts to ML&P for any
reason. The charge presumes that ML&P will provide all metering and related services. IfML&P
does not wish to perform these services, please let us know as soon as possible so that we can
arrange to provide those services ourselves. The above charge includes transmission costs because
Chugach will use M L& P's transmission system to access customers in the area served by ML&P's

distribution facilities.

We recognize that minor changes to this rate may be in order based on more precise cost data or
updated test year information but changes are not likely to be large. Ideally, Chugach would like
to reach agreement with M L&P on this access charge and, providing it does not delay service to the
customer, we would prefer to meet with you to discuss our method and any adjustments you feel
might be appropriate. We will leave it to ML&P to determine when and whether it wishes to file
the rate with the APUC. Chugach will pay the amount law fully determined by the APUC retroactive

to the date that our deliveries ofelectric power begin.

5601 Minnesota Drive « PO. Box 196300 « Anchorage, Alaska 99519-6300
Phone 907-563-7494 « FAX 907-562-0027



Hank Nikkels, Acting General Manager
September 19, 1997
Page 2

Attachment B describes how Chugach proposes to schedule, operate and account for the interchange
ofpower between Chugach and ML & P to supplly Chugach customers located insiceM L & P 'sanntrol
area once the aggregate customer demand Increeses to an average of 500 kW. Ut such ademand
leel sraalized, Chugach proposes on amonthly besis to increase the “‘on—peak inedvertent acocount

owed toML &P’ by the sum of the custamer(s)”monthlly energy readings as adjusted for ML &P s
average duvibution lcssss. Chugach acknowledges that the customers would use some ofthe energy
during of f—pesk periods but swilling to replace all of the energy “‘on-peak’” untall aggregate customer
demand increeses to an average of 500 kW.  IFML &P would ratter, we can allocate the energy
between on—peak and off-peak periads. As you can s, itwill be easy to allow customers a doice
of sypliers with this proposed use of the same mechanism for handling Inedvertent generation

which we have used formany years.

Please ktme know as soon as possible and in detail any reasons you believe these custorers”®
choices cannot be accommodated .

Sincerely,

General Manager

ac: Alaska Public udlitaes Commission
The Honorable Mayor Rick Mystrom

I\wpoh\don\I997\rcl7.wpd



Mumcioalitv of Anchorage M UnlClpal ng ht& Power

Rick Mystrom. Mayor 1200 East First Avenue
Anchorage. Alaska 99501-1685
Telephone: (907) 279-7671. Telecopiers: (907) 263-5804. 277-9272

October 7 1997

Alan Combs, Contracts Specialist
AT&T Alascom

210 E. BluffDrive

Anchorage, AK 99501

Re:  Chugach Electric Association

Dear Mr. Combs:

ML&P understands that Chugach Electric Association (CEA) has contacted Alascom aboutallowing
CEA to provide Alascom's electric services. In proposing to provide services to Alascom, CEA
apparently neglected to tell you that it cannot legally provide such service. Under Alaska Statute
42.05.221, CEA cannot provide service anywhere in Alaska without the approval of the Alaska
Public Utilities Commission. CEA has not even filed a request with the Commission for authority

to provide service at 200 and 210 E. Bluff Drive.

By Order ofthe Commission, direct retail competition between CEA and ML&P was ended with
the establishment of mutually exclusive service territories. Attached is copy of Appendix A to
Certificate of Public Convenience and Necessity No. 121 issued to ML&P by the Commission,
which clearly states at paragraph 8 that 200 and 210 E. Bluff Drive is in the exclusive service
territory of ML&P. Now that these Alascom sites in Township 13 North, Range 3 West, Section 7
cue no longeron the military reservation, they are also located with the generally described exclusive
service territory of M L& P listed in Appendix A. CEA has also apparently neglected to inform you
that it would be illegal for ML &P to discontinue providing electric service to customers within the

service territory assigned to M L&P by the Comm.ssion

CEA and ML&P were specifically ordered to notacquire new customers within the exclusive service
territory awarded by the Commission to the other utility. See. 1A APUC Reporter 29 (Order No.
19 in APUC Docket No. U-71-16). CEA apparently believes that the 1973 Commission order
establishing exclusive service territories between CEA and ML&P should be revoked. However,
rather than follow the logical and legal procedure o frequesting Commission action authorizing direct
competition, CEA is apparently opting to work outside the existing legal framework. This is an
inefficient procedure which will only result in the expenditure o fresources and time by all parties

involved in the litigation to come.

Putting Energy into Anchorage for Over 60 years



Until these legal mett ars ae resdved MLEP wishes 1o assure you that ML&P will cortinue to
ovide Alasoom VVI'[ ectnc sevies d the lonest cost possible, consistert with
SSIoN 8" aIIocanono cnststothevanwsratedaes& L&P recognizes thet

it i R
qlmwa)é V\/nlchcou esult in recucing Alasoom g )(ou
e

fl)

Attachment
ot Sam Catton. Chaimmen. Alaska Public Utilities Commission
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C APPENDIX A ATTACHMENT

Certificate of Public Convenience
and Necessity No. 121 granted to

MUNICIPALITY OF ANCHORAGE d/b/a
MUNICIPAL LIGHT & POWER DEPARTMENT

DESCRIPTION OF SERVICE AREA:

Raw Sections: 13, that oortion al 23 generally east ol tbe centerline ol tbe

TI3N
Alaska Railroao right o." wav, and 2a

T13N R3W Sections: Those oonions at 6 througn 10. and 12 not included within the
boundaries ol a military reservation: 15 througn 22. and
27 througn 30.

T13N R2W Sections: That oortion ol 7 not included within tne boundaries ol a military

reservation

(All the above with reference to the Seward Meridian)

in addition, the (allowing customer locations are. exclusively, being served wnbm tne
Government Hill ana EImendorf Air Force Sa.se areas:

Municioaiitv ol Ancnorage d/b/a Ancnorago Water A Wastewater Utility Shia Creek Dam

1.
W aterline, from tne Ship Creek Filtration Plant to the Shio Creek Dam
2. 715 Steel Road. State ol Alaska Elmendor! Fish Hatchery
3. 2800 Post Road. EImendorf Air Force 8ZS0 Guard House
4. 3000 Post Road. EImendorf Air Force Base Golf Course
5. 2751 Post Road. State ol Alaska d/b/a Alaska Railroad Load Center
3301 Post Road. State of Alaska d/b/a Alaska Railroad Signal Light
6. 4005McPhee Avenue. Anchorage School District Mountain View Elementary School
7. 5400 Davis Way, Federal Aviation Administration Air Traffic Control Facility
8. 200 East Bluff Drive. Alascom. Inc. South
210 East Bluff Drive. Alascom. Inc. North
9. 525 East Bluff Drive. Anchorago School Oistnct Government HillElementarySchool
10. 911-1509 Richardson Vista Orive and 1303-1347 EastBluff Drive. Richardson Vista
Apartments 119 building comDiexi
11. Fort Richardson Bulk Power Salas
12. Elmendorf Air FaleS Base Bulk Power Salas
13. 9100Centennial Orive. Cook Inlet Housing Authority Water Pump
14. 3701 Glenn Highway. State of Alaska Glenn Highway Lighting

The locations listed above are numbered to correspond with the numbered locations snown on
tha service area map ML&P has on lila with the Alaska Public Utilities Commission.

CHRONOLOGY:

12/31/70 (U-70-063 (11
07/28/72 (U-70-063 (3)1.
08/03/72 (U-70-063 (3S1I
09/27/73 (U-71-016 (191)
01/07/80 (U-71-016 (221)
08/27/84 (U-71-016 (37))
07/18/91 (U-90-006 (21)
10/31/91 (U-90-008 (21)

Conditional Temoorarv Certificate:
Original Certificate granted:

First Revision:
Second Revision
Third Revision
Fourth Revision
Fifth Revision:

Certificate of Public Convenience and Necessity No. 121; App. A
Revised Octobar31. 1991
Page | of 1

3



Telephone: (907) 2797671, Telecopiers: (907) 2635804, 277-9272

October 7, 1997

Emie Meier, Presicent

Calumbia Alaska Regional Hospital

PO Box 14339

Anchorage, AK 99514-3839

Re Chugach Electric Association, Inc.

Dear Mr. Meser:

On MLEP e?elved atachedletterfromdw Electric Assodiation (CEA
ich CE%( el that unhanﬁ )lld%] l CEAto 051 a]l

electnc 10es 0 801 DeBar R % iﬁ;fn%oluw&%%

ecied to tell you lhat
prowde Savice ein VVI'[ out lheagnuﬁ oftheNaska Pubhc
Ut|||t|es Commission.” CEA esnot et even filed arequest to provice
with this Commission.

(DJ%G r?o a%rergwr@teged fo Inform ?%Hﬂ I wou(lEtE |II%%3J for ML&P (0] dl%ljfrA]P%

tovvantCEAto (|Jor [ electnc senvices. ML&P qoesrecoonize
thaIformastorm's |n particular dgss of custorter that Columnia Aaska Reg|onal HoSpial
belongs to, CEA'scurrert pubhshed retes for electric service are lower thar. ML&P'S current rates

ﬂlesemngofelectncmcerawsa exrraﬂerthhmefaiorsmvxnchsmmesarlesa

constant dwam[ |t ocaieﬁa rnono ItS oods 1o It lan
customers than CEAIsu ém |
sna%r%&mm%rherraesﬂmafejusuﬁ rpa-% f% Et"ﬂ/]r
Subsdizes 1ts Smal by ra s lhan ae |usti %

factors ex W%]L%%S 0&3 MII_JE&’ ssemrgt?sagem ratea - vwsr];etgl &
ML&P or Corrmssmn to rmnvesﬂ%arI% ML&P sratesng YHITEY

Order oftha Comnssuon CqurrhaAIaska jondl Hﬁ%is within the service termtory

AT e e ol e e
fega aﬁlg}’\gggreqnﬂrg Commission acuon Yizing d|rect compettion, CEA Is aoarently

=

Putting ENergy into Anchorage for Over 60 years



Ernie Meier
Re: Chugach Electric Assoc.,Inc

Page 2

(@Ir%tomrkwtsdeﬂeensngﬂ eg(si)fram/\uk This |sm|r61‘1efﬁ(:|ent prooedggv\hm Wil onl%/

fresources and time by all parties Involved in tne Iitigatio
tocome

Untll these legdl resogﬁd ML&P wishes o that ML&P will continue.to
gog# COIon a]a%ﬂagé%grll of g@%ﬁ%&%& LzF? rcons entvw%
( EmmsgNasgs curren y%anng I acomypetiive environment, and that ele&%\nc& |s

tal ML&P is certainty willn % to meetwith you o
options lhat a %Iy ava|lable a this time which could Tesut |

asouss reducing Colimbia
Naskasoverallenergy nave any questions, pease call me at 263502

Acting General Manager
Attachment
o Sam Catton, Chaimen, Alaska Public Utilities Commission

[ 4580S-1 )



CHUGACH ELECTRIC

ASSOCIATION, INC
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Municipality of Anchorage

M un'c'paILght4rPow

Rick Mystrom, Mayor 1200 East First Avenue

Anchorage, Alaska 99501-1685

October 23, 1997 Telephone: (907) 2797671, Telecopiers: (907) 2635804, 277.9272

G G 9
Dfr Fﬁireiartai\e R:id:sg

&A

\lowm%pol\ap

I'I aCEITICHGO IC(IT\HIG’[E

rgtow%%@%?%a% i R“&%H'ﬁ&ﬂm”%?&?mmm

Thet the Commission qpenan investigetary codket into CEA'S CUstormer requitmet practices
%@mﬁglﬁaﬁ%ﬁa it il nat provick sanvice to austaers

mgea%nﬁm prohiott CEA fromoffening elediric savice to ustamers autsick of its

IO e e ey s

ﬂHﬂECannssgmaclerCEAtomyML&PsadﬂEmmssmaﬂynhs ITetty,
i S m%ﬁﬂ“

Thet the Conmissongrart dmrrehef\/\hdnre(?amsﬂmm Ceamaprop

oaﬁm”ﬁ%%%%‘)ﬂ“s iy W"b&%@}ﬁ t°

Acting Generdl Mereger

Putting Energy into Anchorage for over 60 years



STATE OF ALASKA

BEFORE THE ALASKA PUBLIC UTILITIES COMMISSION

Before Comm Sam Cotton, Chaimren
Myoe A Hanev
Divght D Onauist
Tim
James M. Posgy

MUNICIPALITY OF ANCHORAGE

amva MUNICIPAL LIGHT & power.

COMPLAINANT.

CHUGACH ELECTRIC ASSOCIATION. INC.
RESPONDENT Docdket NO. ¢ /- +77- j
COMPLAINT
The Municipality of Anchorage dfl/a Municipal Power & Light (ML&P), by and
through its undersigned attomey, herety Conlains that Chugech Blectric Assodiation, Tre (CEA)
hes, or is attenmping to. vidiate the temrs and concitions of Certificate of Public Convenience and
Neoessity No. 3 issued by the Aaska Pudic Uiities Commission. - In particular. MLEP alleges thet:
1 CEA isan Aaska pubdic utility as ciefined in AS 42.06.990(4)(A) andlis aL
to provicke electric tility sevice in Aaska solely pursuant to Certificate of Pudlic Convenience and
Necessty No. 8 Seg, Re Chugech Electric Assodition. Inc.. U687, Terth Supplenental Orcler,
LACPUC 122, (Aypril 29, 1969)(Commission Finding No. | “Chugech Blectric Assodiation, Inc. is
a public utility s defired in [former] AS 42.06.640 and s the holder of Cetificate of Public
T Convenience and Neoessty No. 8issusd by the Aaska Public Senvice Commission’)

ANCHORAGE

OFHCE OF THE
MUNICIPAL ATTORNEY
20. 30« "fSSD COMPLAINT AGAINST CEA
Alicnoraco. -lasna Page 1 Of5
305IS-ECR0
‘Hooe B-36
ke 78/4A%



2. Uncer Caxtificatee of Public Convenience and Neoessity No. S(attached & Exhibit

A 1), and AS 42.06.141, CEA is Uyedt to the requlatory autharity of the Alaska Pubic Utilities

Commission and must corply with all provisions of AS 4205, al regulations pronuigated
[hereundk, and all Orokers of the Alaska Public Utliies Commisson. Seg, Bxibit 1

3 CEA is thus sjedt to the requirements of AS 4206221(a), which Saes in
relevart part thet: “A public utility mey not operate and recelve conpensation for provicing a
commodity or sevoe without first heving atained from the commission under this chapter a
oevfificate clediaring thet pubblic convenience and necesstty recuire, or wiil recuire the sevice” See
Bxhibt |.

4 CEA hes dtated 1o the Alaska Public Utilies Conmission thet CE/
prohibited from providing electic services to the pubdic outsicee of the geogyaphic area pedified in
Certificate of Pulic Gorvenience and Neoessity No. S See CEA's Peition To Intervene in Docket
No. U97-104, & 2 (copy attached as Exhibit 2)(* There is no prohibition againgt either Chugach or
IMAL8P seving lcedks ouisioe the senvice tertories listed in their Certficaties of Public Necessity ard
Convenence’)(“There is o Statutory Support for the view thet permission fo merket eleatric power
outsicle the service texitory Is required.”).

5 CEA hes offered to illegally provice electric savce to the Bos
Condominium Oaners Assodiation & 201 Baow Street, which is a location autsicee of the
geograohic area within which CEA is autharized by this Commission to provice electric sevice for
conpersation. See Exhibit 1and Exhibit 3 (91997 CEAletter 2). CEA hes aso aperertly offered

wonewanry 10 illegally provide electric senvice to Calumbia Alaska Regional Hospital & 2801 DeBarr Roed,
wenomee Which is a0 located outside of the geograptic area within which CEA is authorzed by this |

OFFICE OF THE
MUNICIPAL ATTORNEY
30. Box 'M650 COMPLAINT AGAINST CEA

Ancnorjgs. -asna Page 20f5
39519-i0:0
‘eieonore! : J-T-JS"S
facsimile: ;-»3B0



Commission to provice electric service for conpensation. See Exhibtt 1and Bxtibit 4 (October 2
| 1007 CEAletter),

6 The Boardwalk Condominium Owners Assooiation hes aooeted CEA's offer t0
llegally provide electne senvices auiside ot CEA'S cevtificated temitory. See BExhibtt j. Colunhia
Aesa Regjondl Hospital hes apparently acospted CEA'S offer to illegally provide electric sevices
outsice of CEA's certificated temtory. See, Exhibit 4

7. CEA hes requested thet ML&P illegally cisoontinue providing electric senvice to
A0 Barow Sreet ad 230 DeBarr Road. See Bxhibits 3and 4. ad AS2206.261(3).

S CEA Ies asserted that if ML&P aes nat cooperate with CEA in CEA

to illegally provide electnc savices to the public for conpensation within ML&P's certificated
teritory. CEA will undertake to arange provicing senvices to the pubic in ML&P's certificated
Senvice temitory using fadllities proviced by CEA in violation of 3AAC 52120@). See Exhibit &

(9719097 CEA letter 1)
9 CEA'sactions, as evidenced by Bxhibits 2 3 4l 5 incicate aknowiny

to violate AS 42.06.221(q), ana the willful taking of stgs to carmy out thet intert.

WHEREFORE, ML&P respectiully prays for reliefes follows s follows:
1 Tret this Commission exerase its autharity pursuant to AS 42.05.141()

pus AS42.06511, and immeciately open an investigatory cocket into CEA scustomer recrutment
ractioes to determine if these practioes are both reasonable and consistert with applicatle Statuies,
requiations, and Commission Orders. In gpening this investigatory docket, this Commission shauld
require CEAto;

MUNICIPALITY
OF
ANCHORAGE
OFFCE OF THE t
MUNICIPAL AITTORNEY

?0. Sox :96650
Ancrnonece. Alasu
39519-6650

reicoflone:;
Facsimile: je3-*550

COMPLAINT AGAINST CEA
PageJ Of5



Dsdose 10 lhe Commission ag aII 05 (= with this
odet calons ofdl
éﬁtﬂ% tret CEA|U{0\/|(@| dmcsamoesofay%sﬁa

hldenn 10 dl eS| vvlth S
CEAmsoortaaeﬁf rm;gthe enﬁmyof' gg%omdng

themelectric savoes of ay

mq?'?é[ Ose es |denl]ﬁ apa?qﬁm

2. That ths Commission exerase its authonty pursuart to AS 4206141 (a)(3). to
require just and fair practices by public utiities, through Issuance of an Order requining CEA to
provide all persons or ather entities identified in paragyaph 1o aove with informetion in aformet
previously approved by this Commission, Stating thet CEA wouid nat ke providing those persons or
other entities with electric saviss

3 That ths Commisson exerose its authonty pursuart to AS 42.06.141(a)(1) to
reguiate CEA operations & a public utiity, through issuence of an Order prohibiting CEA from
contacting any person or ather entity about provision of electric sevioes of any nature to asevice
location cutsicle of the service termtory specified in Certificate of Public Convenience and Necessity
No. & This Order should remain in effect until such time s this Commission amends the Order

pursuiart to the prooectres spedified in AS 42.06.18L
4 Tret ths Commissaniinform CEA Inaforal Order thet provision of any e
senvices by CEA to any saice location autsice of the senvice temitory spedifically identified in
T Certificate of Public Gonverience and Neoessity No. 8 would beawitiul failre of CEA to comply

OF
ANCHORAGE

ﬁ_

ﬁ

%_

% _

OFFACEOF THE
MUNICIPAL ATTORNEY
20. Sx '96650
Ancnorago. Alasxa
99519-5650
dardV BB

Facwmi'l; 1Aj-550

COMPLAINT AGAINST CEA
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sions of Title 42 to the Alaska Statute

5 Tret ths Commissone@ase ts authonty pursant to AS 4206661 and require
CEAto pay al costs incurred by this Commission and ML&P related to the nratters alleged in this

Conpiart.

with the pro

6. That this Commission exerdse its authority under AS 206141 to do all things

necessaty or joraper to carry out the puposes of Title 42. Chapter Softhe Alaska Saiutes, and Order
CEA to pay for ML&P to conduct “goocwill advertising” &5 thet term is camed in 3 AAC
50 500(¢)(2) for aperiod of & leest are year, with the cost of such acvertising to nat e recoverable

[y CEA through s retes, S0asto conpensate MLEP for the herm causad by CEA'sillegal actions.
7. Tret this Commission exrose its authority under AS 206,141 to do dl things

Necessaty or proper to carry out the puposes of Title 42. Chapter Softhe Aeska Satuies, and grant
any ather reliefthis Commission detemines to ejust, fair, and reasoretie with regarcs to the metters

alleged heren
DATED & Ao Asdathsis 7k of October, 1997

MARY K HUGHES
Municipal Attomey

[~"Tames L. Walker
Assistant Municipal Attorney
Alaska Bar No. 9211106

MUNICIPALITY
OF
ANCHORAGE
OFFICEOF THE
MUNICIPAL ATTORNEY
?20. Sox '96530

Ancnorage. Alasxa
99519-5550
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COMPLAINT AGAINST CEA
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Certificate

ublic Cer3EniEncE anb [SEEESAit?

M o. 8

Having jour.c that the srartee or this aerr.f.cste is ;sr. willing and zoic :o prom.de the utility
services Zzpiilea -or ir.s the: such services zre required jor :he conver.ier.ee and leeessisy of the
public, :hc Alaska P-zbii: Utilities Commission, pursuer.: to the autf.ortry vested in t: by AS 42.05.
hereby ~SV.eS this certificate 0f Public Convenience and .veceirtty to

CHUGACH ELECTRIC ASSOCIATION, INC.

authorizing to aperete a public uttiicy, is defined by .-IS 4205. 701 (2) (a) ’;or the PUrpoSe of

furnishing
ELECTRIC SERVICE

This Cerr.iicate is issued under, and suod'ec: to, the Provisions of .4s 42.05 ana all roles, regulations
and orders from time to tme promulgated by :ne Commission governing the rates, charges, services,

facilities, anc practices of vtuity opercttons 0f the kind autnonred herein.

The specific nature, tease, terms, conditions and limitations of the author.ty granted by this
Certificate, zs zmer.dea to date, are Set *orth m the aoper.dizt hereto and :n the following order(s?]
of me Commission wr.is.t, by tnis reference, are incorporated in and made a pers hereof as thoug

fully sec forth Herein.
Oifo of Order

Augusz 27, 1534
sr.own on

Docker No.

if-71-15 137)
(Chrsr.ciocy and ser/ico irsa cascrissiar.

atsacr.ee Asstr.dise A)

I'f WTVZSS THaP.ZOF. the undersi%_ned members of the Commismn
have executed this Certificate of Public convenience end .Vecesstty s:

Anchorage, Alaska on this  ;oth day of  Sdattettster 19 34

*ai;ii:c Stiiixiss (Csronissicrt

/63

’yTYﬂ Ip_C/SMMISSICNiSI
) «CSaMstONS
fea.wi
. sC IS5iC.‘
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Sections:
Sections:

Sections:

Sectior.3:
Sections:
Sections:

Sections:
Sections:
Sections:
Sections:

Sections:

Sections:
Sections:

aecticns:

Sections:
Sections:

Sections:

Sections:

Sections:
Sections:

Sections:

granted :c

117:%t Ly 27, 24, and 25.

20, 21, 22, tnac portion of 23
west of tre centerline

generall f f
of tra Alaska 3ailroed right of
\évBay, 2 trroucn 29, ad tr.rou:

13, 14, 2 tr.ooucr. 25, ad 21
tr.roucr. 25.

244 -5# 34, 25, ad 35.
1, 2, and 10 tr.roucn 36.

3 tr.roucn 9, 15 tnroucn 20, 29,
30, ad 3L

N

1 througn 15, 23, and 24.

20, and 2 through 35.
19, and 29 through 32.
4, and 7 through 30.

I throucn
5 7, 13
1 through
I througn 19.

S.
1 tnroucn 4, 10 through 13, 22,
24, and 25.

210, 13, 19, 29, 30, and 32.
4 1t it 11, 12. 13 29, 30,
and 34,

2, 3. 25 througn 29, and 3l
rough 35.

5 6, 3, 9 10, 14, 15, 23, 24
25, anc X tr.roucr. 34.

1? tr.roucr. 24, 29, and 20.
15 tnrcugn 19, 2, 20, 3, 22,
ad 24.

a,
3

1,
th

1 througn 5, 3, 9, 13, 12 tr.roucr.
L7, 23 tr.roucr. 2

lo .
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T9M RiW Sessions : 2, 3. 4, 9, 13, 11, 14, 15. 15,
Lo, 21, 22, 23, 25, 27, 23, 30,

31, 33, 34, and 35.

througn 14, 23 Shrous

79N R23 Sessions: 2, 3, 4, 10
27, 32, 22. 24. ard 25.

79>1 5 2S Sessions: 19, 20, and 2? sr.rough 32.

TStl Sessions: b hds Aim ds.

731) ri Sessions: 2, 3, 4, 5,7, 9, 19, 14, 15, 15,
20 tr.roucr. 22, 22 through 29, 32,
33, 35, ard 35.

T3-:i RiZ Sessions: 12, 13, 14. 23, 24, 25, 27, 31,
34, ana 32.

T3M R2S Sessions: 2, 5, end 7.

73% R3 Z Sessions: 2, 4, 5 end 9 "rough 14.

m i _n Secsior.s: 4, 2. 3, 3, Is, 17, 20, 29, and
' 2.

77V R12 Sessions: 3 shroucn 5.

TSo R2W Sessions: 12, 13. 23 shrougn 25, 34, and 25.

tsi RIW Secsions: 5, 5, 7, and 13.

TSN R4AW Secsions: 23 snrouch 25.

T5N RjwW Secsior.s: 23 through 35.

T5N R2W Sessions: 3, 4, 3 through 20, 30, and 31.
75M RIW Secsions: 7, lo, 17, 13, 29 through 27, and
36.
74V R2W Secsions: 2, 3, 11, 12, 12. 24, and 36.

T4V R2W Sessions: 19, 29, 30, 21. and 32.
T4V RIW Sessions: 1, 12, 13, 24, and 25.
*3M R12 Sessions: 20 ar.d 21.
(All sr.e aoove wish reference so she Seward Meridian)

2.02.701 (2/ (A) was renunseras ar.d reorganised to aiohahe-
she da:ires serins, in 193 3. s is now AS 42.05.729 (4) (A).

CHROMCLOS” :

Original Carsiiisace orancad 1/1/54
Tissz Revision 5/3/57 (0-56-22{11)

Second Revision 12/3/57 (H0-67-12(1) i
Third Revision 11/13/71 {U-71-97(1]j)
"ourth Rev.3:or. 11/2/72 ('J-"2-53f1.")
?i for. Revision 3-'27/72 (U-71-15 (1S 5)
Sixtr. Revision 3/27/34 ('J-71-15(17%* =«

(\?c 3. Ago. A, Pag® 2 or 2, Revised 9-2:-34»
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CHUGACH ELECTRIC ASSOCIATION. INC.

bbA Miiuiasula U..\

Ggiioiul Coixii
Hi,ono

7IST="=77:CN yl =/
Gor--jr "
PEO PG
0-~nzticr. Mgr.
C.'3'djion ,Mgr. qTATtr QF af A.SK'A A cl
\||Com. Mgr. -
- p/ -yp a' ast' a Pffor fr :(~—~t t7"> rn.vi\frs.R?n\:"'** O a/*S ?
-e-slertMgr.
rTAT, /C”C §-|
Before Commissione's, Cotten. Chaimren
aavgeA Honev
Dwight D. Omeuist
Tim
JaresM Rosev

. inthe Matter of the Appiication Fled % Cu.

il Munioipal Light & Pover (VL&P) 1o | Y liED)
its Certificate orPublic Corvenience ad U914 jui23
Necessty No. 121 res /537

) " Rttesg
Tar<f$
PETITION TO n/TERVENE
(3 AAC 4S.110)
1 Chugech Hlectric Assooation. Inc. ("Chugach!) recesis thet it ke permtted

o intervere in the aove captioned proceeding for the pupose of protecting its interests &
a competitor of Anchorage Municipal Light and Poner (“ML&P"). - Crugech intends to
explore inthis prooeecing whether the eqpansion of the ML&P senice temitory is necessary.
If no newdistribution plant installations are necessaty, it is not dear why eqansion is in
the best interest of the public. . Altematively, if ML&P is able to ke ashowing thet there
isaneed for construcuon of distnibuion plant and thet it should heve the exdusive right to

build, oan. operate and maintain those facilities, Chugach urges the Commission o
explicitly Stete thet, consistent with Alaska Satie andl court cases interpreting Sate law,

ExHIBITc? Y /fjl



oevtificated arees o nat prediucke comypetition for refail saes of electric power within dose
| certificated tenitories. Furthemmore, s a condition of any Commission authorization of

ML&P 1o expand its distribution service temitory. Chugach requests thet the Commission
 establish an open aooess charge for distribution aooess over the ML&? system

2 In Anchorage tooay, the oniy usefll purpose to ke served by certification of
senice temitories, IS to prevert undesirable duplication of Distribution faciities by
competing sellers in aress of electric poner saies competiion.  There is no prohibition

!II asangt either Chuczach or MLEP senvina leads autsicle the Service temitories listed in their

J Cenrricates of Public Necessity and Convenience (CPON). AS. 4206221(d)) clearly
envisions conetition anmong electric utiities and authanzes the Commission to gepin to
revent competition only after it hes macke a inding thet compettion is not in the pulbiic
Interest. In the pest competition between Chugach and ML&P resuited in duplication of
distnbution Sygtemplart. Cnoker the curert state of techndlogy and with the Chugach and
MLEP svgtams sunddienaly intercomnected. comDetition in the Sale of electric coner esa
commodity no longer requires duplication of distribution faciities.  Tre Commission:
approved boundary setflement aimed a preventing undesirable duplication of cistribution
faciliies. Netther the setiement nor the Commission's order determmined thet conmpeting
Sales of electric power without duplication of plant wes hanmul,

3 ML&P'sapplication isnamed asif sevicetemtonies areexdusive whenthey
arcnot. Sss Chugach Eigome Association Y, Citv cfAnchorage, 426 P2 1001 (Alaska
1967). Thereis no Statutory suppart for the View that permission to market electric power
outsicle the senvice temitory is required. As aresut, the application fails to showwhy ML&P

0



shoud have the proposed newarses indluded in its certificated area. It is not dlear whether
ML&P seeks the exdusive right to build distribution plan: in the arees proposed for acktion,

| The mere "att that a customer hes requested retall sevice from a provicer coes not
demonstrate thet the requested provider snauld ke given :he exausive right to provide
distrioution piant installation, operation and maintenance in aparticuiar area. Indeed, inthis
areunstance, ary addition to the exdusive distribution sevice area should froceed in
accoroance with 3 AAC 52.110 dealing with allocation of Fadiities andl Services Petween
Conoeting Blectric Utilties.

. Chugach does nat dgect to ML&P seliing to the customers referenced in its
Application for Amenced Certificate of Public Convenience and Neoessiry proviced those
custoers understand thet thev have achoice ad have treel chosen MLEP s their Doner
supplier.  Indeed, Chugach may wish 1o sell to these same cusiomers in the future
Depencing on the fadts as they may ke developed in this procesting, Crugach also coes nat
necessarily object to expansion of ML&P'srighis to provice distribution inirastiucrure inthe
areas jroposed for inalusion in e ML&P distribution sevice temtary. I granted, honevey,
the Lseof distribution faciities must beciearty apen to coneting sellers of electric poner,

5 Atthough it is Crugachirs view of the law that competition in power Siesis
permitted in Anchorage & this time without further action, de deasion in this docket can
clarify the avallahility of competition in poner saies in Anchorage and therebyy facllitate
development of retall merketing competition which is likely to provioe lower cost electric
pover to electric consumers.  Granting ML&P's application &5 requested without
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clarification wouid affect Chugachs interesis by perpetuiating confusion atout the emect ad
function of sevice temtory indusions.
6 Chugechis nat anare orthe avaliability of ther mears by which Chueaon's
: Interests could e protected. No ather parny to this proceeding is familiar with Qrucadhis
- Spedirc ahiliies ana interests in competing to provide the best value to electric custoers
3 In the Anchorage area. No ather panny in this docket can effectively reresart Chueaon's
Interests.

T Chueacnis partiopetion can reasonebly ke expeded 0 assst in the
development of a sound recard regarding retail compedition in Andaragg, by presentine
Information to the Commission conoeming the opportunity for coneition in retail electric
pover sdes in Anchorage.

8 Chueannis partiaipation should not broecen the issUss or Unreasonably oelay
the proceeding because the Commission must necessarily el \ith the issues Chugech hes
identified in order to detemine whet action, if any, is approprite.

DATED this 18 th day of Juiy, 1997. at .Anchorage, Alaska.

CHUGACH ELECTRIC ASSOCIATION, INC.

Donald W Edhards
Geerd Counsd
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(“liuguch Electiic Association, inc.
Anchonigc, Alaska

Calculation of TVanuniisloo, ULstiibuiiou uuJ Customor b'wvico Coats
Anchurago Municipal Liglit & Power

TcH Year Untied.

12/31A>3

lagdasy] i SoolAME faoic
Dcacdptiuti Tod Albstin RilbkH Sdloth Gl Laglgb Lidig filial
TidjisoUiloa 1
Anl(oc4 Coil $2,317,141 Actual AllIfUCd $nyj.712 $257,121 $1.1)8.316 1UU.765 S66.6U0 58.157 $2,517,56)
Average Con (pci LWh) $0X1011 $00014 100014 10.0010 $0 0029 $00116 50.0006 50 00)1
Dtcuibilloa (Acctii)
Aulgncd Con $17,511.1112 Actual Aulgncii $3,171,249 $1,760,119 $9,1*4.731 $2,106,122 $415,170 S5U.119 517,589.try2
Avcrt|o Coat (pci kwh) ' $01)216 $00246 $002)4 $0 020) $0611) $00)25 Joo017 $0.0216
Coswow Atoouoii (Settles)
As«lliis4 Con $1,273,40 Actual A alitx| $1,129,716 $652,244 $614,351 $77,799 $91,909 $7.5)5 $1.271.662
Arwajo Coal (pet IWb) 1 $02)040 $00126 $00017 $00011 $0.4007 $0.0161 $00006 $00011
tiuimiitlan A Dtiolbailoa
Aulpd Con $30,107,21$ Actual Act Igated $4,367,001 $2,017,6)0  $10,741,311 $2,419,0X7 $111,720 $58,506  $20,10),1})
AvcragoCait (pci LWb) SQJu47 $00)00 $00241 100214 $0*211 $0 0142 $0004) $00217
Tawroinloo, DUtrtbuCoo 4t Cunoncr Account (Snvfca)
Autgncd Coil ni.llC.917 Actual Aulluci| $0,196.71) $2/169.115 111,157,669 32,516,846 $515,429 566,1141 $2),180.917
A m i|c Coil (per IWIi) $0 0284 - $0.0176 $0.0)55 $0 0241 $00210 $0.1001 5UUU49 100248
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Dualftun

Allactlion ofDwuniiilMi Crproto

Energy QualJ:
MIISA
Aruan. Lois of BofUnSloj
Actum
SustHul»l

DenmandCails;
TiauaJtstoo
Direct =Pvillc AoUuvity
4140-T)uufljinnEe fUnls]
41400Uiei

4140-Qfccr UllIGpwloams

Sui-)otN
Cinlomi Chjti;
Stmt Ujlilhg
Toni Ttminlwkn Cam

lotri KWhisles
Aveisgc Coil

A «ib>lv*Js*17/97 7.10 AM

Toul
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*204.237
S1.04.64
11.440114

S1.01S.710
12264
<123149)
(5.217)
Q21,372
S1.058.141

Sis.iai
S2.J17.J61

113.204,147
100031

Anchorage, Alaska

Cliugucb GlccUic Association, Lie.

C'oleulstiou of Titmnuiicioa, Distribution mid Customer Service Coils

Allocation

Hstc UsM
Rite Due
Hsio Quo

Colsddcst fcck
Pktu
ftmo Duo
Amo Duo
RmoOuo

Dleci
Achiit Aulgncd

Acuiil

Ancltorigo Municipal Light tic Power

Tcsl Ycor Ended: 12/31A73

Reilifcollo]  Srrell Geuciil
(2314 514,521
144,571 123111

5234667 5111979
29962  SI41.67S
522301 51164
B 50
(1339 (25
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10 50
M7 51731
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(165
(JH3)
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1,707
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(1)
52,137

=0
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Dcialptloa

Cliujjaclt lilcctiic Associaiiun, Inc.

Aiicliotayo, Aluka

Calculation of TrnmwlIniuti, Distribution urki CmUiracr Scrvico Costs
Anchorage Municipal Light & Power
Teat Year BnJed; 12/31/93

TWJ Alkieillon

Ailocailun ufCtulsiacr Accounts (Sirrlc*) lupton

traigy Coils;
MI/HA
Aiooil Luti of (UfUadlog
Return
Uucolfedlblc Accouoli
Mctcis-DcpicUillua (Upcas*
flub-totd

U«aua>| Costs;
Direct « PsbDc Authority
456Q-T<unfonji« JUcrti)
4S4DQfw
4140 O<ict till! Opci tuouma
Sub-Bill

CuUaiu Cow;
Cutloaw lastalluloAl
Kitni Leu Dtpttriulai
MWrRcsdUg
BUIla|] A Collection
3lxcctlJ|bllog
HUc. Sctyfc* Rcytnuo
MSP Pees A pceUtla

° Odxr

! Vv Subtotal

ct Toul Accounts Cojm
Tcu) kwh tskt
ArcngiCoct

Aaamljjoi WITtf7r.10 AM

All 1 Rite Dec
Rill Use

Jloojl Rite Oca
3111,626 s tUvcuuo
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|
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JO Rile Oui
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S16.050 Mo. Customer*
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0O
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Attachment B
Retail Power Deliver/ Across Control Area Boundaries

Background
In accordance with NERC standards, interchange of power between control areas is

scheduled in even incremenn of 1,000 IcW( | MW). The automatic generarioa control
systems adjust the generation within each control area to make the actnai interchange
between control areas match the scheduled interchange, neglecting frequency errors and
time error correction. Each control area maintains an inadvertent account with adjacent
control areas to balance interchange control errorsand to pay bach power to the
appropriate control area. This mechanism insures that a control area actually gets the

interchange power that it schedules.

Retail Scheduling
For large customers, over 2 MW at asingle sire, aRTU should be installed at the

customer's site. Instantaneous power demand, biased for distribution system losses,
would be telemetered to both control area dispatch centers where the load is electronically
transferred from one control areato the other. In this manner ,as the customer load
increases generation, in the supplying control areais ramped up and is subtracted from

load in the delivering canirol ares.

For medium costormncre. large general service with demand between 100 KW and 2 MW, a
remotely readable, recording meter (similar to those used for load research) should be
installed. Priorto 1500 each day a prejected demand prorile for thenon day is generated
for each customer based on previous history, wearher and Joorwn actors and adjusted for
distribution system losses. The schedules for ail such custormers are then summed for
each hour, rounded to the nearest MW with any arfrmr;ir- carried forward to the next
hour. This interchange schedule is marrenitt=4 to both control area dispatch centers and
incorporated along with other interchange schedules between the areas (firm and non-firm
purchases and sales) into the operating schedule for the next day. The projected or pre-
scheduicd power will be supplied by the selling control area into the delivering control

area. The day after the delivery, the hourly readings for each customer need to be
compared with the pie-scheduled amount and the difference is inrhirfcH as an adjustment

in the following days inter-control areaschedule. Thus any difference between
and actual will be repaid la 48 hours.

For small customers, residential and-svBfi commercial with less than 100 tW of demand,
regular meters can be used. Priorto 1500 each day a projected demand profile for the
next day is generated using historical customer class load profiles and adjusted for
distribution system losses. The schedules for all such customers area thm summed for
each hour, rotmdrd to tha nearest MW with any difference carried forwardto the next
hour. This imcrdange schedule is transmitted to both control area aispaich centers and
incorporated along with other interchange schedules. Monthly the meters are read anda
difference is calculated between the energy associated with the load profile and actual
usage. The sumof differences for all customers is allocated over the next mnmh based

JS$r
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on ihe load proale shape as an adjustment to the schedule. Any difference between
schedule and actual will be repaid within a month. The customer meter readings do not
have to be coincident with month end but each customer's read must be coraoarcd with

the same period of the load profile.

Large customers arc not scheduled as the transfer between load areas is done
dynamically. Spread sheet examples of medium and small custormer scheduling is
attached. Sheets for the firmthree days of operation are shown using hypothetical values.
The first two lines show the load profile far residential and small commercial customers.
Next the number of rcadexniai and small commercial customers is shown. The pro-
schedule or projected load is die product o fthe number of customers M e* the load
profile for that hour. Three mediumSIZ€ customers are shown with individual hour load
projections. These loads are totaled. “Adjustmenr-Med” is provided to adiust for the
difference between the pro-schedule and the energy actually delivered. This adjustmentis
made 48 hours after the delivery and can be scon on the “Day Three” sheet.

“ Adjustment-Small” is provided to correct for differences between the pre-scacduled

energy for small customers and the periodic (monthly) meterreadings. All of these
customer energy values would be the customer meter reading plus an adjustment for
distribution system losses. The TOTAL of pre-schedule and adjustments is rounded to
the nearest MW (1,000 kW) far interchange scheduling between control areas. The
“Brought Forward” which is the “Cany Forward” fromthe prior day ensures proper
treatment for the fracaons of MW. For day one the pre-schedule is 17,892 kWh and the
interchange schedule is 18 MW leaving a cany forward of 108 KWh. The sheets are
current as o f tbe afternoon of July 2 when the schedule for July 3 13 being prepared.
Actual deliveries to medium customers are entered on the bottomof the day one
“Adjustment Difference” is calculated and is transferred to the “Adjustment-Med” line on
day three: On the first day the medium customers were estimated to require 14, 827 kWh
but in fact only used 14,487 kWh. This means that the supplying control area delivered
an excess 01340 kWh above the rcquiremeni which results in areduction in the schedule
far day three. In this example the loads are identical far all three days. The energy
scheduled and delivered from one comrui area to the otheris 18 MW on the first day, 17

MW onfie second day and 18 MW on the third day.
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FISCAC NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date:_

Title: Minimum Wage for Tipped Employees
Sponsor: House L&C
Requestor: House L&C
OPERATING FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0

CAPITAL

CHANGE IN REVENUE
FUND SOURCE#

FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA
Other.
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

BILL NO. HB 237 'Jar)
Department Affected: Labor
BRU: Labor Standards & Safety
Component: Wage & Hour
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HAND DELIVERED

April 10,1997

The Honorable Noman Rokeberg
Chairman, House Labor and Conmerce Committee
éaaska Sae Leg|slature

Jrea) aska 0801

RE: 11B 237, “An Act relating to payment of minimum wages to tipped
employees; and providing for an effective date.”

Chaiman Rokeberg
Thark nfor introducing HB 237, “ An Act relat of
minimum ggu iy ngmlprovldmg for an eff ve & aproposal

n:his,vemff/g e

joned whenwe met in Anchorage to aisouss the need for this Iegdanon
\]gg(tjgrgecomng 40 Inoregse In the fedkeral minimum wegg, Alaska must &

oved tip credit this year to ensure the continlied viability of the restaurart
Industry mweaa P o y
Atthough a$40 inressein the mnlrmm rray not Sseem like mych, without
t| qredit - aproposal which will not ofczash received
—thaI 40meesew canteffectmall restar
ors nthe Sae Asyouarepr % eonshm
generallybav\eenﬁveaﬂtenperoa‘t ConSIc n% |n oneof
ope'ators Inthe topayan a!oer n
staff th lhe$40 meese in lhe minimum Viege - WI

00,000.00 Just to cover increesed
po%t oge%?v?tﬁ f%unst |nd makesbnn ing-
kind of rmrwmsrmll rmtterforawyrestaxat Therefore, We are seeking this

In
reasonatle relief from the LegiSiatLr

The tip credit legisiation offered by the House Labor and Commerce Committee
IS modest Ifenaded t1s legisiation would allow enployers to apply acertain aourt of
fips thet waiters and V\airesses recelve toward the State's minimum Viege requiremert.




4/10/97 L& C Committee letter
Re: Tip Credit Legislation, p. 2

Following is an e of how our the tip credit would work when the minimum
S ra%gnd 0 65e>a<a1nhgur?n Septee; P W

A waiter would be daczm of$25 his enpl thecurr

mn|mum vv|th acredt of 40|n11 erbeloglg%I
dthe mMNMUM\eoerr e%?]
|n th|s
) erence

tOV\ar

tipped enmigyees S
At m&wﬂ TR 25)'
mninum req.urermnt |scaIIed “tip credit.” Inthedn/e g $40
of the waiter Stips would bethe tip credt

Tnermsu gqtomderstardatmme t&cj:r]ednsthaﬂfe
recave es:atpsmnwm or

V\herewnlthea( fional mon hour come from
r Jsmnmumvxegms 65|fﬂ1evva|terears

hlﬁggvglogeror %be r%%d reoa%rlg] %2, to ngﬁervh\ﬁif e

( mnoton additional
e[%r ewg‘o?/g will mgge‘éw%?g] 'tt"éjw"t‘m esmnlrmm
m&%em fure. Mﬁ

| amavailable to meet with you a your convenience o disauss this legislation. |
look forwardl to working with you dnd the memhers of the House Labar and e
Committee onthis legiSiation.

Thank you for your continued support

_)

Wzy. Athm FNP



§ 23.10.065

§'23.10.065 Alaska Statutes
Definition of "supervisory” in the ployees supervised, except for brief pe-
Alaska Administrative Code, that the riods of time not to exceed more than

eight hours in the supervisor’s workweek,
is reasonable and not arbitrary. Alaska
Inti Indus., Inc. v. Musarra, 602 P.2d
1240 (Alaska 1979).

term as used in this section means a per-
son who directs the activities of other em-
ployees and who does not perform duties
which are regularly performed by the em-

Sec. 23.10.066. Minimum wages, (@ Except as provided under
©) ofthis sectian, an employer gall pay to each employee wages ata
rate of not less than 50 cents an hour greater than the prevailing
Federal Minimum Wage Law foar hours worked in a pay periad,
whether the work ismeasured by tine, piece, commission or other-
wi. An employer may not goply tips or gratuities bestoned upon
enployees as a addit tonard payment of the minimum hourly wage
required by this ssction. Tip addit as defined by the Fair Labor Stan-
dards Act of 1938 as amended does not goply 1o the minimum wage
established by this ssction.

O Suject 1o the limitation under © of this sectian, an employer
gl pay to each person employed as a public sdool bus driver wages
at a rate of not less than two tines the minimum wage estzablished
under @ of this sectaan, far hours worked In a pay periad, whether
work B measured by tine, comission, or otherwise. An employer
may not apply fringe barefits as a aedit tonard payment of the mini-
mum wage established under this subsection.

© Notwithstanding (©) of this ssctian, an enployer who aotracts
with the Department of Education, a sdool district, or a regiaal
educational attendance area 1o provide sdool bus trangportation ser—
VIGES ot required to adjust sdool bus driver wages under (0) of this
sotian, exogpt when entering into or renewing the aoract. @ 4 ch
171 SLA 19809; am 8§ 2 ch 2 SLA 1932; am § 1ch 41 SLA 1974; am
8 3 4 ch 12 SLA 1990)

Cross references. For the Fair
Labor Standards Act of 1938, see 29
U.S.C. 201-219.

Effect of amendments. — The 1990
amendment, effective September 1, 1990,

NOTES TO

This section is based on the federal
Fair Labor Standnrds Act of 1938, 29
L'.S.C. 88 201-219, and the terms used in
the Alaska Statute are defined in the
same way as in the fcdei.' act. McGinnis
v. Stevens, 543 P.2d 1221 (Alaska 19751
decided prior to the 1978 amendment to
AS 23.10.055(5).

Prisoners as employees of the state.
— See McGinnis v. Stevens, 543 P.2d
1221 (Alaska 1975) decided prior to the
1978 amendment to AS 23 10.055(51.

added the exception at the beginning and
deleted "or $2.60 an hour, whichever is
greater" after "Federal Minimum Wage
Law" in the first sentence of subsection
<al; and added subsection (b) and (c).

DECISIONS

Article not void. — The Alasku Wage
and Hour Act merely requires higher min-
imum and overtime pay than the Fair
Labor Standards Act, 29 U.S.C. §§ 201-
219. Although compliance with both is
more expensive than compliance with the
federal act, it is not, in any sense, impossi-
ble so as to make the Alaska law void.
Webster v. Bechtel, Inc., 621 P.2d 890
(Alaska 1980).

Concurrent coverugc of minimum
wage claims is not preempted by the

24



§ 23.10.070

Federal Fair Labor Standards Act. It ap-
pears that 29 U.S.C. § 218(a) was in-
tended to allow the recovery of additional
amounts under more protective state
laws. It is logical that Congress contem-
plated that the state would allow for an
action as to the whole claim, notjust the

Labor and Workers Conpensation 823.10.071

ment would not be costly. Webster v,
Bechtel, Inc., 621 P,2d 890 (Alaska 1980).

Applied in Alaska I.it'l Indus., Inc. v.
Musarra, 602 P.2d 1240 (Alaska 1979).

Cited in Dresser Indus., Inc. v. Alaska
Dep't of Labor, 633 P.2d 998 (Alaska
1981), cert, denied. 455 U.S. 1019, 102 S.
Ct. 1716, 72 L. Ed. 2d 137 (1982); Jeffcoat

increment, and, further, that Congress in-
tended that the claims would be brought
together, whero possible, so thnt enforce-

v. State, Dep’'t of Labor, 732 P.2d 1073
(Alaska 1987).

Collateral references. — Validity of
minimum wage statutes relating to pri-
vate employment. 39 ALR2d 740.

Sec. 23.10.0/0. Exemptions from minimum wage. To the extent
necessary to prevent curtai Iment of gyoortunities ofemployment, the
comissioner may by regullations or arders provice far the employ-
ment at wages loner than the minimum wage prescribed In AS
23.10.080 — 23.10.150 of

@ an individual whose eaming cgeecity s inpaired by physical or
mental deficieny, age, or injuy, at the wages and subject o the
restrictias and for the periad of time that are fixed by the commis-
siaer; and

@ an gpretice at the wages that are gpproved by the commis-
SIOEr; O

@ a learmer at the wages and sLbject 1o the restrictics and for the
periads of time that are foed by the comissioner. 8 5 ch 171 SLA
190; am 8§ 3 ch 2 SLA 192)

Sec. 23.10.071. Wages for work therapy, @ For work thergpy,
as dcefined IN AS 47.37.2/0, a participatt in a resicendal drug abuse
or aladholian treatment program designed to extend more than 120
days may be paid less than the minimum wage prescribed in AS
23.10.060 — 23.10.150 iftre rate has been gpproved by the conmis-
siaer under this section and i In cnpliance with feckral law.

@ The comissioner dall adopt regulatias regarding the pay-
ment of wages foar work thergpy. In adopting the regulatias, the
comissioner dall aasider whether the work performed by the pa-
tat

O sBJlely for the berefit of the patient and s thet which sordi-
rerily carried on by patietts in a resicnial treatment program;

@ would ordirerily be performed by full-time employees of the
progran,

@ Bwork that may produce income 1 the patient, other than

Weges;



Tip Credit Graphs
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Job
escription
Waitstaff

cash wages
avg declared tips

AVG HOURLY RATE

Busser
cash wages
avg declared tips
TOTAL GROSS WAGES

AVG HOURLY RATE

Cooks/line servers AT $8.00
cash wages PER HR

TOTAL GROSS WAGES
AVG HOURLY RATE

Dishwashers
cash wages
avg declared tips
TOTAL GROSS WAGES

$4.75

166.25
200.00
$366.25
$10.46
166.25
100.00
266.25

$7.61

280.00
280.00
$8.00
210.00

0.00
210.00

AVG HOURLY RATE

Dishwashers

Bartenders
cash wages (($7.50hr)
avg declared tips
TOTAL GROSS WAGES

AVG HOURLY RATE

Host\hostess
cash wages
avg declared tips
TOTAL GROSS WAGES

AVG HOURLY RATE

$6.00

262.50
145.00
407.50

$11.64

262.50
0.00
262.50

$7.50

Tip Credit Spreadsheet

$5.25

183.75
200.00
$383.75
$10.96
183.75
100.00
283.75

$8.11

280.00

280.00

$8.00

210.00
0.00
210.00

$6.00
262.50
145.00

407.50

$11.64

262.50
0.00
262.50

$7.50

$5.65

197.75
200.00
$397.75
$11.36
197.75
100.00
297.75

$8.51

280.00

280.00

$8.00

210.00
0.00
210.00

$6.00
262.50
145.00

407.50

$11.64

262.50
0.00
262.50

$7.50
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Hourly Rate

$6.00

210.00
200.00
$410.00
$11.71
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310.00

$8.86

280.00
280.00
$8.00
210.00
0.00
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$6.00
262.50

145.00
407.50

$11.64

262.50
0.00
262.50

$7.50

$7.50

262.50
200.00
$462.50
$13.21
262.50
100.00
362.50

$10.36

280.00
280.00
$8.00
262.50
0.00
262.50
$7.50
262.50

145.00
407.50

$11.64

262.50
0.00
262.50

$7.50

280.00
200.00
$480.00
$13.71
280.00
100.00
380.00

$10.86

280.00
280.00
$8.00
280.00

0.00
280.00
$8.00
280.00
145.00

425.00

$12.14

280.00
0.00
280.00

$8.00

$9.00

315.00
200.00
$515.00
$14.71
315.00

100.00
415.00

$11.86

315.00
315.00
$9.00
315.00

0.00
315.00
$9.00
315.00
145.00

460.00

$13.14

315.00
0.00
315.00

$9.00
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7) The use of on-premises athletic facilities if substan-
tially all the use is by employees, their spouses, and
their dependent children.

8 Qualified tuition reduction, which an educational or-
ganization provides its employees for education.
For more information see Pub. 520, Scholarships
and Fellowships.

However, do not exclude the following fringe benefits
from the income of highly compensated employees un-
less the benefit is available to employees on a nondis-
criminatory basis.

+ No-additional-cost services (item 1).
+ Qualified employee discounts (item 2).

* Meals provided at an employer operated eating facility
(included in item 4).

+ Reduced tuition for education (item 8).

For more information, including the definition of a highly
compensated employee, see Pub. 535.

When fringe benefits are treated as paid.— You
may choose to treat certain noncash fringe benefits as
paid by the pay period, or by the quarter, or on any other
basis you choose as long as you treat the benefits as
paid at least as often as once ayear. You do not have to
make a formal choice of payment dates or notify the IRS
of the dates you choose. You do not have to make this
choice for all employees. You may change methods as
often as you like, as long as you treat all benefits pro-
vided in a calendar year as paid by December 31 of the
calendar year. See Pub. 535 for more information, in-
cluding a discussion of the special accounting rule for
fringe benefits provided during November and
December.

Valuation of fringe benefits.— Generally, you must
determine the value of fringe benefits no later than Janu-
ary 31 of the next year. Prior to January 31, you may rea-
sonably estimate the value of the fringe benefits for pur-
poses of withholding and depositing on time.

Withholding on fringe benefits.— You may add the
value of fringe benefits to regular wages for a payroll pe-
riod and figure withholding taxes on the total, or you may
withhold Federal income tax on the value of the fringe
benefits at the flat 28% supplemental w?- e rate.

You may choose not to withhold income tax on the
value of an employee's personal use of a vehicle you
provide. You must, however, withhold social security,
Medicare, or railroad retirement taxes on the use of the
vehicle. Get Pub. 15-A for more inf irmation on this
election.

Depositing taxes on fringe bt eflts.— Once you
choose payment dates for fringe benefits (discussed
above), you must deposit taxes in the same deposit pe-
riod you treat the fringe benefits as paid. To avoid a pen-
alty, deposit the taxes following the general deposit
rules for that deposit period.

If you determine by January 31 that you overesti-
mated the value of a fringe benefit at the time you with-
held and deposited for it, you may claim a refund for the
overpayment or have it applied to your next employment
tax return (see Valuation of fringe benefits above). If
you underestimated the value and deposited too little,
you may be subject to the failure to deposit penalty. See
section 11 for information on deposit penalties.

If you deposited the required amount of taxes but
withheld a lesser amount from the employee, you can re-
cover from the employee the social security, Medicare,
or income taxes you deposited on his or her behalf, and
included in the employee’s Form W-2. However, you
must recover the income taxes before April 1 of the fol-

lowing year.

Sick pay.— Ingeneral, sick pay is any amount you pay,
under a plan you take part in, to an employee because of
sickness or injury. These amounts are sometimes paid
by a third party, such as an insurance company or em-
ployees’ trust. In either case, these payments are sub-
ject to social security, Medicare, or railroad retirement
taxes, and Federal unemployment (FUTA) taxes. Sick
pay becomes exempt from these taxes after the end of 6
calendar months after the calendar month the employee
last worked for the employer. The payments are also
subject to income tax. See Pub. 15-A for more
information.

6. Tips

Tips your employee receives are generally subject to
withholding. Your employee must report cash tips to you
by the 10th of the month after the month the tips are re-
ceived. The report should include tips you paid over to
the employee for charge customers and tips the em-
ployee received directly from customers. No report is re-
quired for months when tips are less than $20, Your em-
ployee reports the tips on Form 4070, Employee’s
Report of Tips to Employer, or on a similar statement.
The statement must be signed by the employee and
must show the following:

+ The employee's name, address, and SSN.
+ Your name and address.

+ The month or period the report covers.

+ The total tips.

Both Forms 4070 and 4070-A, Employee's- Daily Re-
cord of Tips, are included in Pub. 1244, Employee’s
Daily Record of Tips and Report to Employer.

You must collect income tax, employee social secur-
ity tax, and employee Medicare tax on the employee’s
tips. You can collect these taxes from the employee’s
wages or from other funds he or she makes available.
(See Tips treated as supplemental wages in section 7
for further information.) Stop collecting the employee so-
cial security tax when his or her wages and tips for tax
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year 1997 reach S65.400; collect the income and em-
ployee Medicare taxes for the whole year on all wages
and tips.

You are responsible for the employer social security
tax on wages and tips until the wages, (including tips)
reach the limit. You are responsible for the employer
Medicare tax for the whole year on all wages and tips.

File Form 941 to report withholding on tips. If, by the
10th of the month after the month you received an em-
ployee's report on tips, you don't have enough em-
ployee funds available to deduct the employee tax, you
no longer have to collect it. Show any uncollected social
security and Medicare taxes on Form W-2, on lines 6b
and 7 of Form 941, and as an adjustment on line 9, Form
941. (See the instructions for Forms W-2 and 941.)

Ifan employee reports to you inwriting S20 or more of
tips in a month, they are subject to FUTA tax.

Allocated tips.— If you operate a large food or bever-
age establishment, you must report allocated tips under
certain circumstances. However, do not withhold in-
come, social security, or Medicare taxes on allocated
tips.

A large food or beverage establishment is one that
provides food or beverages for consumption on the
premises, where tipping is customary, and where there
are normally more than 10 employees on a typical busi-
ness day during the preceding year.

The tips may be allocated by one of three methods—
hours worked, gross receipts, or good faith agreement.
For information about these allocation methods, includ-
ing the requirement to file Forms 8027 on magnetic me-
dia if 250 or more forms are filed, see the separate In-
structions for Form 8027.

7. Supplemental W ages

Supplemental wages are compensation paid in addition
to the employee's regular wages. They include, but are
not limited to, bonuses, commissions, overtime pay, ac-
cumulated sick leave, severance pay, awards, prizes,
backpay and retroactive pay increases for current em-
ployees, and payments for nondeductible moving ex-
penses. Other payments subject to the supplemental
wage rules include taxable fringe benefits and expense
allowances paid under a nonaccountable plan.

Ifyou pay supplemental wages with regular wages but
do not specify the amount of each, withhold income tax
as if the total were a single payment for a regular payroll
period.

If you pay supplemental wages separately (or com-
bine them in a single payment and specify the amount of
each), the income tax withholding method depends
partly on whether or not you withhold income tax from
your employee's regular wages:

Page 12

* Ifyou withhold income tax from an employee’s regu-
lar wages, you can use one of the following methods
for the supplemental wages:

1) Withhold a flat 28% (no other percentage
allowed).

2) Add the supplemental and regular wages for the
most recent payroll period this year. Then figure
the income tax withholding as if the total were ¢
single payment. Subtract the tax already with-
held from the regular wages. Withhold the re-
maining tax from the supplemental wages.

« Ifyoudidnot withhold income tax from the employ-
ee’s regular wages, use method 2. (This would occur,
for example, when the value of the employee's with-
holding allowances claimed on Form W-4 is more
than the wages.)

Regardless of the method you use to withhold income
tax on supplemental wages, they are subject to social
security and Medicare taxes.

Tips treated as supplemental wages.— Withhold the
income tax on tips from wages or from other funds the
employee makes available. Ifan employee receives reg-
ular wages and reports tips, figure income tax as if the
tips were supplemental wages. If you have not withheld
income tax from the regular wages, add the tips to the
regular wages. Then withhold income tax on the total. If
you withheld income tax from the regular wages, you can
withhold on the tips by method 1 or 2 above.

Vacation pay.— Vacation pay is subject to withholding
as if itwere a regular wage payment. When vacation pay
is in addition to regular wages for the vacation period,
treat it as a supplemental wage payment. If the vacation
pay is for a time longer than your usual payroll period,
spread it over the pay periods for which you pay it

8. Payroll Period

The payroll period is a period of service for which you
usually pay wages. When you have a regular payroll pe-
riod, withhold income tax for that time period even if your
employee does not work the full period.

When you don't have a payroll period, withhold the
tax as if you paid wages on a daily or miscellaneous pay-
roll period. Figure the number of days (including Sun-
days and holidays) in the period covered by the wage
payment. If the wages are unrelated to a specific length
of time (e.g., commissions paid on completion of a sale),
count back the number of days from the payment period
to the latest of:

1) The last wage payment made during the same cal-
endar year,
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RESTAURANT M ANAGEMENT, INC.

4450 CORDOVA HTKKKT. MUITI3 200 . ANCIIORAOR, AK 00504
TELEPHONE 10071 501-2545 FAX 10071501 -2525

April 2,1997

The Honorable Norman Rokeberg
Alaska State Legislature

State Capitol

Juneau, AK 99801

Dear Norm,

This letter is written in support of the Tip Credit proposal now being discussed in the Legislature.
We employ several hundred Team Members in both Red Robin restaurants, Border Grill and the

newly opened Islands Beach Cafe in downtown Anchorage.

All of our minimum wage Team Members are servers who make a very good living from their
combined income of wages and tips. By way of concrete illustration, | am attaching an excerpt
from our payroll records that show our servers making from $3.75 to S8.09 per hour in tips in
addition to their minimum wage income. This is the dollar amount that is reported to us by each
of the servers. Using a $5.25 per hour minimum wage, this means that the servers make
between $9.00 and $13.34 per hour.

The Tip Credit proposal is extremely fair to the employee and allows the employer to provide
support for the rest of the Team Members that do not benefit from the extra tip income. This
proposal ‘levels the playing field" for the people that do not benefit from tip income. In addition.
Alaska is one of very few states that does not allow for some kind of Tip Credit.

I urge you and your fellow legislators to support this very fair proposal so that all can benefit as
opposed to just a few.

Thank you for your consideration.

Sincerely,

RESTAURANT MANAGEMENT, INC.

Fred Rosenberg
President
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Fair Labor Standards Act of 1938: M

Maximum Struggle for a Minimum Wage ty?

By Jonathan Grossman*

When hefelt the time was ripe,
President Roosevelt asked
Secretary o fLabor Perkins,
'What happened to that

nice unconstitutional bill

you had tucked away?'

On Saturday, June 25, 1938, to avoid pocket vetoes 9 days after Congress had adjourned, President Franklin D.
Roosevelt signed 121 bills. Among these bills was alandmark law m the Nation's social and economic development —
Fair Labor Standards Act o f)938 (FLSA). Againstahistory ofjudicial opposition, the depression-boni FLSA had
survived, not unscathed, more than ayear of Congressional altercation. In its final form, the act applied to industries
whose combined employmentrepresented only about one-fifth ofthe labor force. In these industries, it banned

oppressive child labor and set the minimum hourly wage at25 cents, and the maximum workweek at 44 hours.L

Forty years later, a distinguished news commentator asked incredulously: "My God! 25 cents an hour! Why all the
fuss?" President Roosevelt expressed a similar sentimentin a “fireside chat" the night before the signing. He warned:
"Do not let nny calamity-howling executive with an income ofS1.000 a day, ...tell you._thar awage of Sl 1aweek is

going to have a disastrous effect on all American industry."2 In light o fthe social legislation of 1978, Americans today
may be astonished that a law with such moderate standards could have becD thought so revolutionary.

Courting disaster

The Supreme Court had been one ofthe major obstacles to wage-hour and child-labor laws. Among notable cases is the
1918 case o f Hammer v. Dagenhartin which the Court by one vote held unconstitutional a Federal child-labor law.
similarly in Adkins v. Children's Hospital in 1923, the Court by a narrow margin voided the District o f Columbia law
that set minimum wages for women. During the 1930's, the Court's action on social legislation was even more

devasratingj

Hew Dealpromise. In 1933, under the "New Deal" program, Roosevelt's advisers developed a National Industrial
Recovery Act (NRA).2 The act suspended antitrust laws so that industries could enforce fair-trade codes resulting in less
competition and higher wages. On signing the bill, the President stated: "History will probably record the National
Industrial Recovery Act asthe mostimportant and far-reaching legislation ever enacted by the American Congress." The

law was popular, and one family in Darby, Penn., christened a newborn daughter Niro to honor it. 5

As an early step ofthe NRA, Roosevelc promulgated a President's Reemployment Agreement "to raise wages, create
employment, and thus restore business." Employers signed more than 2 3 million agreements, covering 16.3 million
employees. Signers agreed to » workweek between 35 and 40 hours and aminimum wage of S12 to S15 a week and
undertook, with some exceptions, notto employ youths under 16 years of age. Employers who signed the agreement
displayed a "badge ofhonor," a blue eagle over the motto "We do our part.” Patriotic Americans were cpected to buy

only from "Blue EagJe" business concerns”

In the meantime, various industries developed more complete codes. The Cotton Textile Code was the first o f these and
one o fthe most important. It provided for a40-hour workweek, seta minimum weekly wage of$13 in the North and
S12 in the South, and abolished child labor. The President said this code made him "happier than any other one
ihing...since | have come to Washington, for the code abolished child labor in the textile industry." He added- "After

years offruitless effort and discussion, this ancient atrocity went out in a day."?

A crushing blow. on “Black Monday,” May 27, 1935, the Supreme Court disarmed the NRA asthe major
depression-fighting weapon o f the New Deal. The 1935 cose o f Schcchtcr Corp. v. United States tested the
constitutionality ofthe NRA by questioning a code to improve the sordid conditions under which chickens were

slaughtered and sold to reiail kosher butchers” All nine justices agreed that the act was an unconstitutional delegation of

government power to private interests. Even the liberal Benjamin Cardozo thought it was "delegation runningriot,"
Though the "sick chicken" decision seems an absurd case upon wmcn to decide tne rate o f so sweeping a policy, U

invalidated not only the restrictive trade practices set by the NRA-authorized codes, but the codes' progressive labor
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provisions as welL?

As if to head o ff further attempts at labor reform, the Supreme Court, in a scries o f decisions, invalidated both State and
Federal labor laws. Most notorious was the 1936 case o f Joseph Tipaldo-ifiThe manager ofa Brooklyn, N.Y ., laundry,
Tipaldo had been paying nine laundry women only $10 a week, in violation ofthe New York State minimum wage law.
When forced to pay his workers $14.88, Tipaldo coerced them to kick back the difference. When Tipaldo wasjailed on
charges ofviolating the State law, forgery, and conspiracy, his lawyers soughtaw rit of habeas corpus on grounds the
New York law was unconstitutional. The Supreme Court, by a 5-to-4 majority voided the law as a violation ofliberty of

contraciJi-

Thc Tipaldo decision was among the mostunpopular everrendered by the Supreme Court. Even bitter foes o f President
Roosevelt and the New Deal criticized the Court Ex-President Herbert Hoover said the Court had gone to extremes.
Conservative Republican Congressman Hamilton Fish called it a "new Dred Scott decision” condemning 3 million

women and children to economic slavery.J2

A switch in time. Wage-hour legislation was a campaign issue in the 1936 Presidential race. The Democratic platform
called for higher labor standards, and, in his campaign, Roosevelt promised to seek some constitutional way of
protecting workers. Ho tried to pave the way for such legislation in his speeches and new conferences in which he speke
ofthe breakdown ofchild labor provisions, minimum wages, and maximum hour standards after the demise ofthe NRA

codes.

When Rooseveltwon the 1936 election by 523 electoral votes to 8, he interpreted his landslide victory as supportfor the
New Deal and was determined to overcome the obstacle of Supreme Court opposition as soon as possible. In February
1937, he struck back atthe "nine old men" ofthe Bench: He proposedto "pack” the Court by adding up to SiX extra
judges, one for eachjudge who did not retire at age 70. Roosevelt further voiced his disappointmentwith the Court at the
victory dinner for his second inauguration, saying if the "threc-horsc team [o fthe executive, legislative, and judicial
branches] pulls as one, the field will be ploughed,” butthatthe field will not be ploughed if one horse lies down in the

traces or plunges o ffin another direction."”

However, Roosevelt's metaphorical maverick fell in step. On "W hite Monday,” March 29, 1937, the Court reversed its

course when it decided the case of West Coast Hotel Company v. ParrishiA Eisie Parrish, aformer chambermaid atthe
Cascadian Hotel m Wenatchee, Wash., sued for 5216.19 in back wages, charging that the hotel bad paid her less rfian the
State minim um wage. In an unexpected turn-around. Justice Owen Roberts voted with the four-man liberal minority to

uphold the Washington minimum wage law.

As other close decisions continued to validate social and economic legislation, support for Roosevelt's Court
"reorganization” faded. Meanwhile, Justice Roberts felt called upon to deny that he had switched sides to ward o ff
Roosevelt's court-packing plan. He claimed valid legal distinctions between the Tipaldo case and tire Parrish case.

Nevertheless, many historians subscribe to the contemporary view of Robert's vote, that "a switch in time saved nine."!5

A young worker's plea

While President Franklin Roosevelt was in Bedford. Mass., campaigningfo r reelection, ayounggirl
tried to pass him an envelope. But a policeman threw her back into the crowd Roosevelt told an aide.

"Gel the notefrom the girL "Her note read,

1 wishyou could do something to help us girls.... We have been working in a sewing
factory..,, and up to afew months ago we were getting our minimumpay o f$11 a week...
Today the 200 ofus girls have been ait down to 54 and $5 and S6 a week.

To a reporter's question, the Presidentreplied, "Something has to be done about the elimination o fchild
labor and long hours and starvation wages. "

~ -FRANKLIN D. ROOSEVELT
Public Papers and Addresses, vol. v
New York. Random House, 1936), pp. 624-25.

Back to the drawing board
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Justice Roberts' "Big Switch" is an important eventin American legal history. It is also aturning point In American

social history, for it marked anew legal attitude toward labor standards. To be sure, validating asingle State law was a

far cry from upholding general Federal legislation, but the Panish decision encouraged advocates of fair labor standards

to work all the harder to develop a bill that might be upheld by the Supreme Court

An ardent advocate. No top government official worked more ardently to develop legislation to help underpaid workers
and exploited child laborers than Secretary Frances Perkins. Almost all her working life, Perkins fought for pro-labor
legislation. To avoid the sometime pitfall ofjudicial review, she consulted legal experts in forming legislation. Her
autobiographical account ofher relations with President Rooseveltis filled with the names o flawyers with whom she
discussed legislation: Felix Frankfurter, Thomas Corcoran, Gerard Reilly, Benjamin Cohen, Charles Wyzanski, and

many others both within and outside Government.

When, in 1933, President Roosevelt asked Frances Perkins to become Secretary of Labor, she told him dial she would
accept if she could advocate a law to put afloor under wages and a ceiling over hours of work and to abolish abuses of
child labor. When Roosevelt heartily agreed, Perkins asked him, "Have you considered that to launch such a program...

might be considered unconstitutional?" Roosevelt retorted, "W ell, we can work out something when the time comes.

During the constitutional crisis over the NRA, Secretary Perkins asked lawyers atthe DepartmentofLabor to draw up
two wage-hour and child-labor bills which might survive Supreme Courtreview. She then told Roosevelt, "I have
something up my sleeve...JVe gottwo bills ...locked in the lower left-hand drawer o f my desk against an emergency."”

Roosevelt laughed and said, "There's New England caution for you.... You're pretty unconstitutional, aren't you?"!Z

Earlier Government groundwork. one ofthe bills that Perkins bad "locked" in the bottom drawer ofher desk was used
before the 1937 "Big Switch." The bill proposed using the purchasing power o fthe Government as an instrument for
improving labor standards. Under the bill Government contractors would have to agree to pay the "prevailing wage" and
meet other labor standards. The idea had beentried in World War | to woo worker support for the war. Then, President
Hoover reincarnated the "prevailing wage" and fair standards criteria as conditions for bidding for the construction of
public buildings. This act — the Davis-Bacon Act — in expanded form stands as a bulwark o flabor standards in the

construction industry.

Roosevelt and Perkins tried to make model employers of government contractors in all fields, notjust construction. They
were dismayed to find that, exceptin public construction, the Federal Government actually encouraged employers to
exploit labor because the Government had to award every contract to the lowestbidder. In 1935, approximately 40
percent of government contractors, employing 1.5 million workers, cut wages below and stretched hours above the

standards developed under the NRA.

The Roosevelt-Perkins remedial initiative resulted in the Public Contracts Act of 1936 (Walsh-Healey). The actrequired
most government contractors to adopt an 8-hour day and a 40-hour week, to employ only those over 16 years ofage if
they wctc boys or 18 years o fage if they were girls, and to pay a "prevailing minimum wage" to be determined by the
Secretary of Labor. The bill had been hotly contested and much diluted before rt passed Congress on June 30, 1936.
Though limited to government supply contracts and weakened by amendments and court interpretations, the
Walsh-Healey Public Contracts Act was hailed as atoken of good faith by the Federal Government — thatit intended to

lead the way to better pay and working conditions

A broader bill is born

President Roosevelt had postponed action on a fair labor standards law because ofhis fightto "pack"” the Court After the
"switch in time," when he felt the time was ripe, he asked Frances Perkins, "What happened to that nice unconstitutional

bill you tucked away?"

The bill — the second that Perkins had “tucked" away — was Ogeneral fair labor standards act To cope with the danger
ofjudicial review, Perkins' lawyers had taken several constitutional approaches so that, if one or two legal principles
were invalidated, the bill might still be accepted. The bill provided for minimum-wage boards which would determine,
after public hearing and consideration o f cost-of-living figures from the Bureau of Labor Statistics, whether wages in

particular industries were below subsistence levels.

Perkins senther draft to the White House where Thomas Corcoran and Benjamin Cohen, two trusted legal advisers of
the President, with the Supreme Court in mind, added new provisions to the already lengthy measure. "Ben Cohen and |
worked on the bill and the political effort behind it for nearly 4 years with Senator Black and Sidney Hillman," Corcoran

notedii.
An early form ofthe bill being readied for Congress affected only W3ges and hours. To that version Roosevelt added a

child-tabor provision based on the political judgmentthat addin? a clause banning goods in interstate commerce
produced by children urder 16 years of age would increase the chance of getting a wage-hour measure through both
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Houses, because child-labor limitations were popular in Congress”!

Congress-round |

On May 24, 1937, President Roosevelt sentthe bill to Congress with a message that America should be able to give "all
our able-bodied working men and women a fair day's pay fbr afair day’'swork." He continued: "A self-supporting and
self-respecting democracy can plead no justification for the existence of child labor, no economic reason for chiseling
worker's wages or stretching workers’ hours." Though States bad the right to set standards within their own borders, he
said, goods produced under "conditions that do not meet rudimentary standards of decency should be regarded as
contraband and oughtnot to be allowed to pollute the channels o f interstate trade." He asked Congress to pass applicable

legislation"at this session."21

Senator Hugo Black o fAlabama, a champion ofa 30-hourworkweek, agreed to sponsor the Administration bill on this
subjectin the Senate, while Representative William P. Connery ofMassachusetts introduced corresponding legislation in
the House. The Black-Connery bill had wide Public support, and its p3th seemed smoothed by arrangements for ajoint

hearing by the labor committees o f both Houses.

Generally, the bill provided for a40-cent-an-hour minimum wage, a40-hour maximum workweek, and aminimum
working age of 16 except in certain industrics outside of mining and manufacturing. The bill also proposed a
five-member labor standards board which could authorize still higher wages and shorter hours after review o f certain

cases.

Proponents ofthe bill stressed the Deed to fulfill the President's promise to correct conditions under which "one-third o f
the population" were "ill-nourished, ill-clad, and ill- housed." They pointed out that, in industries which produced
products for interstate commerce, the bill would end oppressive child labor and "unnecessarily long hours which wear
out part ofthe working population while they keep the restfitm b:vin°® work to do." Shortening hours, they argued,
would “"create new jobs...for millions ofourunskilled unemployed,” ar." ninimurn wages would "underpin the whole

wage structure...at apoint from which collective bargaining could take wer.” ==

Advocates ofhigher labor standards described the conditions o f sweated labor. For example, a survey by the Labor
Department’sr hildren's Bureau o f a cross section o f449 children in several States showed nearly one-fourth ofthem
working 60 hours or longer a week aid only one-third working 40 hours or less aweek. The median wage was slightly

ever S4 aweek.=A

One advocate, Commissioner o f Labor Statistics Isador Lubin, explained to thejoint Senaie-House committee that
during depressions the ability to overwork employees, rather than efficiency, determined business success. The
economy, he reported, had deteriorated to the chaotic stage where employers with high standards were forced by
cut-throat competition to exploit labor in ordcT to survive. "The outstanding feature o fthe proposed legislation," Lubin
said, is that "it aims to establish by law a plane ofcompetition far above thatwhich could be maintained in the absence

of government edict" 21

Opponents ofthe bill charged that although the Presidentmightdam n them as "economic royalists and sweaters o f
labor," the Black-Connery bill was "a bad bill badly drawn" which would lead the country to a “tyrannical industrial
dictatorship." They said New Deal rhetoric, like "the smoke screen o f the cuttle fish," diverted attention from what
amounted to socialistp 1anning. Prosperity, they insisted, depended on the "genius" of American business, but how could
business “fiud any time left to provide jobs if wc arc to persistin loading upon it these everlastingly multiplying

governmental mandates and delivering it to the mercies of multiplying and hampering Federal bureancracy?"23

Organized labor supported the bill but was split on how strong it should be. Some leaders, such as Sidney Hillman ofthe
Amalgamated Clothing Workers Union and David Dubinsky of the International Ladies’ Garment Workers' Union,
supported a strong bill. In fact, when Southern congressmen asked for the setting oflower pay for their region,
Dubinsky’s union suggested lower pay for Southern congressmen. But William Green ofthe American Federation of
Labor (AFL) and John L. Lewis ofthe Congress o fIndustrial Organization (C1O), on one o fthe rare occasions when
they agreed, both favored abill which would limit labor standards to low-paid and essentially unorganized workers.
Based on some past experiences, many union leaders feared that aminimum wage might become a maximum and that
wage boards would intervene in areas which they wanted reserved for labor-management negotiations. They were
satisfied when the bill was amended to exclude work covered by collective bargaining.

The weakened bill passed the Senate July 31,1937, by avote of36 to 28 and would have easily passed the House if it
had been putto a vote. But a coalition of Republicans and conservative Democrats bottled it up in the House Rules
Committee. After along hot summer, Congress adjourned without House action on fair labor standards”

Congress-round IT
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An angry President Roosevelt decided to press again for passage o fthe Black-Connery bilL Having lostpopularity and
splitthe Democratic Party in his battle to “pack"” tbe Supreme Court, Roosevelt felt that attacking abuses o fchild labor
and sweatshop wages and hours was a popular cause that might reunite the party. A wage-hour, child-labor law promised

to be abappy marriage ofhigh idealism and practical politics.

On October 12, 1937, Roosevelt called a special session o f Congress to convene on November 15. The public interest, lie
said, required immediate Congressional action; "The exploitation o f child labor and the undercutting o f wages and the
stretching o fthe hours of the poorest paid workers in periods of business recession has a serious effect on buying power".

27

Despite White House and business pressure, the conservative alliance of Republicans and Southern Democrats that
controlled the House Rules Committee refused to discharge the bill as it stood. Congresswoman Mary Norton ofNew
Jersey, now chairing the House Labor Committee, made a valiant anempt to shake the bill loose".M Many
representatives had told her that they agreed with the principles ofthe bill butthatthey objected to afive-man wage
board with broad powers. Therefore, Norton told the House o f Representatives thatthe Labor Committee would offer an
amendmentto change the administration o fthe bill from afive-man board to an administrator underthe Department of
Labor. Urging representatives to sign a petition to jar the bill out of committee, Norton appealed:

I now hope and urge that these Members will keep faith with me, as | have kept faith with them, and sign
the petition... we arc approaching Thanksgiving Day,... | do not see how any Member ofthis House
can enjoy his Thanksgiving dinnertomorrow if he fails to put his name to that petition this afternoon.

Though Norton missed her Thanksgiving Day dead-line, by December 2, the bill's supporters had rounded up enough

signers to give the petition the 218 signatures necessary to bring the bill to a vote on the House floor.—

W ith victory within grasp, the bill became a battle-ground in the war raging between die AFL and the CIO. The AFL
accused the Roosevelt Administration offavoring industrial over craft unions and opposed wage-board determination o f
labor standards for specific industries. Accordingly, the AFL fought for a substitute bill with a flat 40-cent-an-hour
minimum wage and amaximum 40-hour week.

In the ensuing confusion, shortly, before the Christmas holiday of 1937, the House by a vote of 218 to 198 unexpectedly
sent the bill back to the Labor Committee.211 Tn her memoir o f President Roosevelt, Frances Perkins wrote:

This was the first time that amajor administration bill had been defeated on the floor ofthe House. The
press took the view that this was the death knell ofwage-hour legislation as well as a decisive blow to the

President's prestige.!!.

Roosevelt tries again

Again, Rooseveltreturned to the fiay. In his annual message to Congress on January 3, 1938, he said he was seeking
"legislation to end starvation wages and intolerable hours." He paid deference to the South by saying that “no reasonable
person seeks a complete uniformity in wages." He also made peace overtures to business by pointing out thathe was
forgoing "drastic" change, and he appeased organized labor, saying that "more desirable wages are and should continue

to be the product of collective bargaining."!?

The day following Roosevelt's message. Representative Lister Hill, a strong Roosevelt supporter, won an Alabama
election primary for the Senate by an almost2-to-I majority over an anti-New Deal congressman. The victory was
significant because much ofthe opposition to wage-hour laws came from Southern congressmen. In February, a national
public opinion poll showed that 67 percentofthe populace favored the wage-hour law, with even the South showing a

substantial plurality of support for higher standards.22-

Reworking the bill in the meantime, Department ofLabor lawyers worked on a new bill. Privately, Roosevelt had told
Perkins that the length and complexity o fthe bill caused some o fits difficulties. “Can't it be boiled down to two pages?"
he asked. Lawyers trying to simplify the bill faced the problem that, although legal language makes legislation difficult
to understand, bills written in simple English arc often difficult for the courts to enforce. And because the wage-hour,
child-labor bill had been drafted with the Supreme Court in mind, Solicitor Labor Gerard Reilly could not meet the
President's two-page goal; however, he succeeded in cutting the bill from 40 to 10 pages.

In late January 1938, Reilly and Perkins broughtthe revision to President Roosevelt He approved it and the new bill

went to Congress.?!

Roosevelt and Perkins prepared for rugged opposition. Roosevelt put pressure on Congressmen who had ridden his
coattails to election victory in 1936 aud who then knifed New Deal legislation. Perlcin.n added to her rtoifRufus Pole, a

young lawyer, to follow ihe bill through Congress. Pole worked resourcefully pinpointed the issues that bothered some
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Congressmen, and identified a large number of Senators and Representatives who could be counted on to vote favorably.

Norton appointed Representative Robert Ramspeck o f Georgia to head a subcommittee to bridge the gap between
various proposals. The subcommittee’s efforts resulted in the Ramspeck compromise which Perkins felt "contained the
bare essentials she could support.l! The compromise retained the 40-cent minimum hourly wage and the 40-hour
maximum workweek. It did not provide for an administrator as had the previous bill which had been voted back to the
committee by the House. Instead, the compromise allowed for a five-member wage board which would be less powerful

than those proposed by the Black-Connery bill.

Congress-the final round

The House Labor Committee voted down the Ramspeck compromise, but, by a 10-to-4 vote, approved an even more
"barebones" bill presented by Norton. Her bill following the AFL proposal, provided for a40-centhourly minimum
wage, replaced the wage boards proposed by the Ramspeck compromise with an administrator and advising commission,

and allowed for procedures for investigation into certain cases.!!

A messagefrom the vows. Again, the House Rules Committee (under Rep. John J, O'Conner of New York, whom
Roosevelt called an "obstructionist” who "pickled" New Deal programs) prevented discussion o f the bill on the House
floor by avote of 8 to 6.!1 The President then put his prestige on the line. On April 30, J938, for the sixth time since
taking office, he communicated with Congress over wages and hours through a letter to Mrs. Norton. He said he had no
right whatsoever as President:. criticize the rules but suggested as an ex-legislator and as a friend that "the whole
membership ofthe legislative body should be given full and free opportunity to discuss [exceptional measures] which
are of undoubted national importance because they relate to major policies of Government and affect the lives of
millions ofpeople." He avoidedjudgement ofthe bill but noted thatthe Rules Committee, by a narrow vote, had
prevented 435 members from "discussing, amending, recommitting, defeating or passing some kind ofabill." He
concluded: T still hope that the House as awhole can vote on a wage and hour bill. ...l hope that the democratic

processes o f legislation will continue."!!

Three days larer, May 3, 1938, Congressman Claude Pepperwon aresounding victory over anti-New Dealer J. Mark
Wilcox in the Florida Senate primary. Wilcox had made New Deal programs the major issue and bad labeled Pepper

"Roosevelt rubber stamp."”

Nothing impresses Congressmen moTe than election returns. The January and May victories o fNew Deal advocated in
the South brought home to Southern Congressmen the message ofhow their constituents felt about fair labor standards.
A petition to discharge the bill from the Rules Committee was placed on the desk of the Speaker ofthe House on May 6,

at 12 noon. In 2 hours and 20 minutes, 218 members has signed it, and additional members were waiting in the aisles!!

Braving thefloor battle. Proponents o fthe wage-hour, child-labor bill pressed the attack. They continued to point to
"horror srories." One Congressman quoted a magazine article entitled "Ail Work and No Pay" which told how, in a
company that paid wages in scrip for use in the company store, pay envelopes contained nothing for a full week's work

after the deduction o f store charges.

The most bitter controversy raged over labor standards in the South. "There are in the State of Georgia," one Indiana
Congressman declaimed, "canning factories working... women 10 hours a day for S4 50 aweek. Can the canning
factories o f Indiana and Connecticut of New Y ork continue to exist and meet such competitive laborcostSouthern
Congressmen, in turn, challenged the Northern "monopolists” who hypocritically "loll on their tongues" words like
"slave labor" and "sweat-shops" and supportbills which sentence Southern industry to death. Some Southern employers
told the Department of Labor that they could not live with a 25-cent-an-hour minimum wage. They would have to fire all
their people, they said. Adapting abiblical quotation, Representative John McClellan o f Arkansas rhetorically asked,

"W hat profiteth the laborer o fthe South if he gain the enactment o fawage and hourlaw — 40 cents per hour and 40

hours perweek — if he then lose the opportunity to work?"IL

Pardv because o f Southern protests, provisions ofthe act were altered so that the minimum wage was reduced to 25
cents an hour for the first year ofthe act. Southerners gained additional concessions, such as arequirement that wage
administrators consider lower costs ofliving and higher freight rates in the South before recommending wages above the

minimum.

Though the revised bill had reduced substantially the administrative machinery provided for in earlier drafts, several
Congressmen singled out Secretaty Perkins for personal attack. One Perkins detractor noted that, although Congress had
"overwhelmingly rebelled" against delegation ofpower,

W c delegate to Madam Perkins the authority and poweT to ‘issue an order declaring such industry to be
an industry affecting commerce.' Now section 91s ...one ofthe 'snooping’ sections o fthe bill. Imagine the
feeling o fthe merchant, ®?the industry up in your district when a 'designated representative'...of Mme.
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Perkins' enter and inspect such places and such records'.-.! know no previous law going quite so far.il.
A resulting compromise modified the authority ofthe administrator in the Department o f Labor.

The bill was voted upon May 24, 1938, with a 3 14-t0o-97 majority. After the House had passed the bill, the Senate-House
Conference Committee made still more changes to reconcile differences. During the legislative battles over fair labor
standards, members of Congress had proposed 72 amendments. Almost evety change sought exemptions, narrowed
coverage, lowered standards, weakened administration, limited investigation, or in some otherway worked to weaken

the bill.

The surviving proposal as approved by the conference committee finally passed the House on June 13,1938, by a vote
0f291 to 89. Shortly Ihere-after, the Senate approved it without arecord ofthe votes. Congress then sentthe bill to the
President. On June 25, 1938, the President signed the Fair Labor Standards Actto become effective on October24,1938.

43

“At ihe time this article was first published, Jonathan Grossman was the historian ofthe U.S. Department of Labor.
Henry Guzda, formally o fthe historian's office, provided research assistance. This is areprintfrom Monthly Labor

Review of June 1978.
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HISTORY OF CHANGES TO THE FLSA

Adapted from Minimum Wage

and Maximum Hours Standards Underthe Fair Labor Standards Act, 1988 Report
to the Congress under Section 4(d)

Farly m the, nrfrnrnktraHnn fifth* FLSA, it hffcame apparent that Application ofthe Statutory minimum Wage Was likely
to produce undesirable effects upon the economies ofPuerto Rico and the Virgin Islands if applied to all oftheir covered
industries. Consequently on June 26,1940, an amendment was enacted prescribing the establishment o f special mdusny
committees to determine, and issue through wage orders, the minimum wage levels applicable in Puerto Rico and the
Virgin Islands. The rates established by industry committees could be lets than the statutory rates applicable elsewhere

in the United States.

On May 14, 1947, the FLSA was amended by the Ponal-to-Pottal Act. This legislation was significant because it
resolved some issues as to what constitutes compensable hours worked under FLSA. Matters involving underground
travel in coal mines and make-ready practices in factories had been decided earlier in a number ofU.S. Supreme Court

decisions.

Subsequent amendments to the FLSA have extended the law's coverage to additional employees and raised the level of
the minimum wage. In 1949, the minimum wage was raised from 40 cents an hour to 75 cents an hour for all workers
and minimum wage coverage was expanded to include workers in the air transport industry. The 1949 amendments also
eliminated industry committees except m Puerto Rico and the Virgin Islands. A specific section was added granting the
Wage and Hour Administrator in the U.S. Department of Labor authorization to control the incidence ofexploitative
industrial homework. A 1955 amendment increased the minimum wage to SI1.U0 an hour with no changes in coverage.

The 1961 amendments greatly expanded the FLSA's scope in the remil trade sector and increased the minimum for
previously covered workers to S1.15 an hour effective September 1961 and to SI.25 an hourin September 1963. The
minimum for workers newly ~abjectto the Act was set at 51.00 an hour effective September 1961, SI. 15an hour in
September 1964, and SI-25 an hour in September 1965. Retail and service establishments were allowed to employ
full-time students atwages ofno more than 15 percent below the minimum w-itb proper certification from the
DepartmentofLabor. The amendments extended coverage to employees o fretail trade enterprises with sales exceeding
S| million annually, although individual establishments within those covered enterprises were exemptif their annua]
sales fell below $250,000. The concept of enterprise coverage was introduced by the 1961 amendments. Those
amendments extended coverage in the retail trade industry from an established 250,000 workers to 22 million.

Congress further broadened coverage with amenu enis in i960 by lowering the enterprise sales volume test to
S500,000, effective February J967, with a further cut to $250,000 effective February 1969. The 1966 amendments also
extended coverage to public schools, nursing homes, laundries, and the entire construction industry. Farms "ere subject
to coverage for the firsttime if theiremployment reachea 500 or more man-days of labor in the previous yt peak
quarter. The minimum wage wentto S1.00 an hour effective February 1967 for newly covered non-faim workers, S1. 15
m February 1968, SIJO in February 1969. S1.45 in February 1970, and S1.60 in February 1971. Increases forntwly
subject farm workers stopped atSIJO. The 1966 amendments extended the full-time student certification program to

covered agricultural employers and to institutions of higher learning.

In 1974, Congress included under the FLSA all nonsupervisory employees ofFederal, State, and local governments and
many domestic workers. (Subsequently, in 1976, in National League ofCities v. Usery, the Supreme Court held that the
minimum wage and overtime provisions ofthe FLSA could not constitutionally apply to State and local government
employees engaged in traditional government functions.) The minimum wage increased to S2.00 an hour in 1974, S2.10
in 1975, and S2Jr in 1976 for all except farm workers, whose minimum initially rose 10S1.60. Parity with nonfarm
workers was rea :d atS2J0 with the 1977 amendments.

The 1977 amendments, by eliminating the separate lower minimum for large agricultural employers (although retaining
the over-time exemption), set a new uniform wage schedule for all covered workers. The minimum wentto S2.65 an
hour in January 1978, S2.90 in January 1979, S3.10 in January 1980, and S3J5 in January 1981. The amendments cased
the provisions for establishments permitted to employ students at the lower wage rate and allowed special waivers for
children 10-to-l 1years old to work in agriculture- Tbe overtime exemption for employees in hotels, motels, and
restaurants was eliminated. To allow for the effects of inflation, the S250.000 dollar volume ofsales coverage test for
retail trade and service enterprises was increased in stages to S362.500 after December 31,1981.

As aresultofthe Supreme Court's 1985 decision in Garcia v. San Aruonio Metropolitan Transit Authority et.al.,
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Congress passed amendments changing the application of FLSA to public sector employees. Specifically, these
amendments permit State and local governments to compensate their employees for overtime hours worked with
compensatory time*o£fin lieu of overtime pay, atarate of 1 1/2 hours for each hour ofovertime worked.

Finally, the 1989 amendments established a single annual dollar volume test o f 5500,000 for enterprise coverage ofboth
retail and non-retail businesses. At the same time, the amendments eliminated the minimum wage and overtime pay
exemption for small retail firms. Thus, employees ofsmall retail businesses became subjectto minimum wage and
overtime pay in any workweek in which they engage in commerce or the production o fgoods for commerce. The
minimum wage was raised to S3.80 an hour beginning April 1, 1990,3nd to S4.25 an hour beginning April 1, 1991. The
amendments also established a training wage provision (at 85% ofthe minimum wage, but not less than S335 an hour)
for employees under the age o ftwenty, a provision that expired in 1993. Finally, the amendments er*~blished an
overtime exception for time spent by employees in remedial education and civil money penalties for willful or repeated

violations o fthe minimum wage or overtime pay requirements o fthe law”.

1In 1990, the Congress enacted legislation under which the Department of Labor issoed regulations that provide a special
overtime exemption for certain professionals in tbe computer field who receive not less than 6 and one-halftimes the

applicable minimum wage.
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ALASKA STATE LEGISLATURE
House of Representatives

COMMITTEE MEMBERS:

REPRESENTATIVE NORMAN ROKEBERG. CHAIRMAN
REPRESENTATIVE JOHN COWDERY, VICE CHAIRMAN
REPRESENTATIVE BILL HUOSON

REPRESENTATIVE JOE RYAN
REPRESENTATIVE JERRY SANDERS
REPRESENTATIVETOM BRICE

REPRESENTATIVE GENE KUBINA

COMMITTEE HEARING ROOM 17 STATE CAPITOL

Labor and Commerce Committee

MEMORANDUM

e Honorable Pete Kott
Chairman, House Rues Committee

FROM: resentaive Norman Rokeber .
% aﬁman House La%gr% l&mr%erce Committee

DATE: April 16, 1997

RE House BIll 237

TO:

INTERIM:

716 WEST 4TH AVENUE. SUITE 640
ANCHORAGE. AK S9501

PHONE: (907)250-8191

FAX: (907)258-2916

SESSION:
STATE CAPITOL ROOM 24
JUNEAU. AK 99801-1182
PHONE: (907) 465-1954
FAX:  (907) 465-2040

Thank you for scheduling House Bill 237 for floor action in the near future.

| am attaching the following information for the floor packets.
Sponsor Statement

DO O D

anagement Inc.

Thank you for your assistance.

%%I 10, 1997 letter from Jad<Amon Marx Bros Cafe

Sate Lavvs asof Apnl 1997
L?'\I I(re I %2 %d%%eetom
%%ter fromSEr osenberg of Restaurant



ALASKA STATELEGISLATURE
House of Representatives

COVMITTEE VEIVBERS,
716 WEST 4TH AVENUE. SUITE HO

REPRESENTATIVE NORMAN ROKEBERG, CHAIRMAN ANCHORAGE. AK 99501
REPRESENTATIVE JOHN CO'.VDERY, VICE CHAIRMAN PHONE: (907)758-8191
REPRESENTATIVE BILL HUOSON FAX:  (907) 258-29> I
REPRESENTATIVE JOE RYAN

REPRESENTATIVE JERRY SANDERS
REPRESENTATIVE TOM BRICE
REPRESENTATIVE GENE KUBINA

COMMITTEE HEARING ROOM 17 STATE CAPITOL

SESSION:
STATE CAPITOL. ROOM 24
JUNEAU. AK 59801-1182
PHONE: (507) 455-4954
FAX:  (507) 465-2040

Labor and Commerce Committee

SPONSOR STATEMENT
HOUSE BILL 237

House Bill 237 - An Act relating to payment of minimum wages to tipped
employees; and providing for an effective date.

e 05 L T G R S D e R
rﬁBortant Qo ¥emember ehat th|sb provides that; WP

= atipped employee will never earn less than the minimum wage.

Fo three States and the federaJ statute allow t|p cred|ts On September 1

ana dit naftl$0408)r our wil| be added to the 050 increase of October 1
Joralse in the m|n|mum e In eleven mo

[at
]A‘?G Et?on o?HB 237 will ensure the continued viability of alarge num rher of small

Currently the federal m|n|mum S$47n houran Alaska's
minin. m wage IS $.25 per hour. Thg%ql or " gerence between

0
an hourand t eAIaska m|n|mum will be e |t For exam Ie this
ﬁl the eder minimum q% hour a{hcf aska's m|n|m

our. e40 ence WI|| fhe tip cred aIIowed
b||| 6Ehgteefore af ged e?%B%yee would be %52&
W|th acred|t of $40n t t s received being applied toward the remaining m|n|mum

wage requirement of $5

s T §thtttthm A tétsp'f;g

OUT el Oyee [ECEIVES NO tIpS he oyer WOU I'ngn
oye

é)ag vvaqe %5  the d|tfetJ ence hetween
g lling m|n|m It IS Important to realize that an employee wi I never
am less than the minimium wage.

Your support of this bill would be appreciated.
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STATE WAGE LAWS

As ofAprill 1, 1997

The fecbral minim um wage law isknown as the Fair Labor Standards Act (FLSA) of 193. The
interplay between federal and stateminimum wage lans iscomplex, and soyou should seek the
advice of your attormey as 1o Seecific quesriaos about your stalle law.

Garerally, ttre FLSA coversemployees inaitaprissswith amnual sales of5500,000 ormore and
any employee who works in interstate commerce ragardless of tra level ofhis or her enployer™s
amual ses.

Hyou meet ertter of the above aritariayou are required topay ihe feckral minimum wage and
fakral cash wage loyour employees, unlless your stale minimnm wage or statecashwage B
higer.

Thus, if astatehes am inimum wage ofS5.00 per hour (@.£. higher than the curent fackral
minimum wage of$4.75) ttreemployees in ttat State sbject to the feckral lawmust be paid
55.00 per haur.

' MINIMUM WAGE TTP CREDIT Cashwage
FEDERAL 475 per hour .62 .13 per hour
ALABAMA No gpliceble law No gmplicable law
ALASKA must be 50 cats above None 56.25 per hour

t fakral wage (35.5)

ARIZONA No gpliceble law No gplicable law
ARKANSAS A5 perhar, 50% 52.13 per hour

! exempts those covered

E by FLSA 1
California tied to fakral wage None 55.00 perhour

Gb.00)1
COLORADO SA.75 per hour 2.62 52.13 perhour
CONNECTICUT must be .5habove 23% S3.67per hour
feckral wage ($4.77)
DELAWARE tedtofad rfhiger same peroatageas 52.23 perhour
then stalewage fakbral

&%.0)J
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MINIMUMWAGE

must be SI above
federal wage (56.75)

No gplicble law

53.25 per haur,
exswots those covered
“by FLSA

5535 perhour
£A.75 perhour4

tied to feckral wage
HD)

$3.3B perhaur,
exenpts those covered
by FLSA

tied o fad 1hhiger
then Statewage ((4.75)

S2.65 perhaur,
exempts those covered
| by FLSA

i .25 perhour
No gplicble bav-

‘tied to fackral wage up
©05%.15 B4.5)

tied to fecbral wage
C2NE))
55.25 per hour3
S3.35 per hour *
A.25 perhour7
No gplicble law
tied tofed ifhiger
then slatiewage (34.75).-
exenpts those covered
by FLSA
tied o feckyal wage if

(]

GOVT AFFAIRS

TIP CREDIT
55%

1-0.533

CASHWAGE

S2.59per hour

No gplicable law

No gplicable law

20jt
33%
40%

40%

40%

40%

50%

$6.06 per hour
S3.19 per hour
52.85per hour

52.01 perhour

.85 per haur

S1.59 per hour

52.13 perhour

No gplicable law

50%

50%

50%
25%
Nouc

.3S perhaur
S2.38 per hour

£2.63 per hour
S2.65 per hour
5425 per hour

No gplicable law

50%

None

S2.38 per haur

5475 per hour

P004/007
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NEBRASKA
NEV.ADA

NSW HAMPSHIRE

NEW JERSEY

NEW MEXICO
NEW YORK
NORTH CAROL INA

NORTH DAKOTA

OHI0
1OKLAHOMA
1

OREGON
JPENNSYLVANIA

RHODE ISLAND
SOUTH CAROL INA
SOUTH DAKOTA
TENNESSEE
TEXAS

UTAH

VERMONT

f.U 202 973 5373
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ND.633

MINIMUM WAGE TIP CREDIT CASH WAGE
grossing SI 10,00 or
more (4.75)
$4.25 per hour .12 .13 per hour
lied to feckral wage None $4.75 per hour
4.5
tied o federal wage 50% .3 per haur
(LN
$6.06 pci - 100% $0.00 perhour*
$425 per hour 50% $2.13 per hour
.25 per hour Tip asdit aries ”
.25 per hour, 50% $.13 perhour
exenmpts those covered
by FLSA
£A.75 per hour 33% $3.18 per hour
$4.25 perhour B 50% D 52.13 perhour a
tied tofackral v, tedtoFLSA $2.13 per hour
D), exepts those (3162)
covered by FLSA
$65.50 per hour 1L None 55.50 per hour
lied to fecral wage 45% 52.61 per hour
D)
S5.15 perhour I7 50% .89 per haur
No gpliceble law No gplicable law
.25 per hour B 50% .13 per laur
No gpliceble lew No gplicable lew
S3.35 per haur, 50% $1.68 per hour
exempts those covered
by FLSA
A5 perhar, 50% 52_13 per hour
exempts those covered
by FLSA
tied to fed 1thhiger 47% S2.65 per hour

then ttestatewage

P005/007

12)003



04/132/37 16:58 L S E/ Efll + 9075868315 ND.503
202 373 5373
4/2-37 1641 FAL AR 673 3373 GOJT AFFAIRS
MINIMUM WAGE TIP CREDIT CASHWAGE
6__@ (13
VIRGINIA tied 1o feckral vege, no gpliceble law 52.15 par hour
exenpts thosecovered . (feckral quicelines
by FLSA 4.75) reconmended)
Washington $4.90per hour Nona $4.90 par hour
WEST VIRGINIA $4.25 per haur, 20% $2.40 per hour
exenmpts those covered
byFLSA
WISCONSIN S4 5per hour L 52.33 per hour
WYOMING 51.60 per hour 50% 5.80 per hour

Informarioa provided by the National Restaurant Association. For mors nfcrmotbn coll the Stale
Relatiocs and Political Outreach Division at (800) 24 1-3422.

1 Arkansas's minimum wage will increase to S4.75 on 7/1/97 and to 55.1.5 on 10/1/97, but the tip credit
will remain at 50 percent so the cash wage will be S2-3S and S253.

2. Due to a ballot bitiatrve that passed 11/5/96 California's minimum wegs increased to 55.00 3/1/9? and
will go to 55 75 on 3/1/9S. (On Seyxember 1.1997, tbe minimum wage will increase to 55.15

per hour, reflecting the federal wage increase.)
3. Delaware’'smbimun wage increased to $5.00 on 1/'/97.

4. ldaho's minimum wage increased to $4.75 od 4/1/97, wirH a tip credit increase to 33 percent,
effectively freezm?; be cash wage it S3.19. On 9/1:97. the wage will increase to 55.15 with a 35

percent tip credit.
5. Massachusetts' minimum wage increased to 55.25 on 1/1/97.

6. Michigan's cash W3gc rose to 52.65 on j/12/97, The minimum wage w ill increase to 54.75 on S/1/97
and to Si 15on 9/1/97.

7. Foremployers grossing more than 5362,500/year, minimem wage is 54.25 per hour.
For employers grossing lessthan S362,500/yc;ir>minimum wage is $4.00 per hour,

8. Underthe New Jersey statute tips are defbed ts wages and presumably a 100% tip credit would be
permitted iftbs employee was makbg Htleast $5.0S an hour in tips. The New Jersey
Department of Labor, Wage and Hour Division, issued a recommendation thata cash wage of
53.03 be paid. However, the New Jersey Restaurant Association successfully challenged the
recommendation in court on the basis thatthe recommendation was in conflict with the statute.
However, in order to comply with federal law, employers should be payings

9. A 95*1 allowance may be taken if tips average between 95tJ and 51.35 per hour. A SI.35 nllowenoo
may be taken if rip average is S1.35 or more.

10. Busbcsses grossing under S500.000 per year may pay aminimum wage ofS3J5/hour. Businesses

wage of S2.13.
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grossing under Si50,000 peryear may pay aminimum wage ofS2.80/hcur. Also, for businesses
grossing under S500.000 per year, tipped employees may be paid 52.01 per hour. For businesses
grossing over 5500,000 per year, ripped employees may be paid S2.13 per hour.

11 Due to aballot initiative that passed 11/5/96, Oregon's minimum wage increased to 55.50 on 1/1/97.
It will increase to 50.00 1/1/98 snd then to 56.50 on /1 190.

12. Rhode Island’'s minimum wage increased to S5.15 on 1/1/97. The state rip credit also increased to 50
percent, but tbe cosh wage cant fall below 52.89.

13. South Dakota's minimum wage will increase to S4.75 on 4/1/97 andthcntoS5.!5, fautthe cash wage
is frozen atS2.13.

14. Vermont's minimum wage increased to SS.OO 1/1/97 and S5.15 1/1/98. The rip creditincreased to 47
percent with a cash wage o0f52.65 and wiill increase to 48 percent with acash wage o0f52.63 after

12/31/97.
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3400 Spenard Road, Suite #9 «  Anchorage, Alaska 99503 »

17-97 04:51 PM ORBO”N-CHORR

907 27«8640 P. 02

APR 17 1997

N"GeMASSOCH

Phone (907) 274-8133 + Fax (907) 274-8640
Toll Free In Alaska 1-800-478-2427

Aol 17, 1997

The Honorable No.man Rokeberg
Alaska State Legislature

i e

Dear Representative Rokeberg,

The Anchorage Restaurant and Beverage Association (ARBA) completely supports the tip
credit legislation, HB 237.

All Anchorage restaurant operators with tipped employees will benefit greatly with the
passage ofHB 237. The recent and future increase in the federal minimum wage creates
additional operation cost for Anchorage restaurants. The passage ofHB 237 will help
ensure lower operation cost and a prosperous future for the Anchorage restaurant

industry.

We appreciate your support and consideration of this vital legislation.

Interim Director
CHARR
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Tip Credit Legislation - Pros afld Cons

Pros

= The bill guarantees that tipped employees will make at least the
minimum wage.

e The bill does not decrease the wage of any employee. The amendments
do not undermine the intent of the minimum wage. They continue to
ensure thai every hourly employee attains, at the very least, a minimum

level of compensation.

e The bill recognizes through atip credit, the burden of employers to pay
FICA and other taxes on tips as well as on cash wages.

= The bill recognizes that tips are part o f compensation for tipped
employees - with tips often exceeding $10 an hour —and that a
minimum wage increase is not intended to raise the compensation of
employees already making $10 an hour or more.

= Proponents maintain that the minimum wage should be increased to
$5.15 to better provide a “living wage” for minimum wage employees.
However, tipped employees already make far more than minimum wage,
anywhere from $8 per hour to $16 per hour and more, clearly exceeding
the proposed increase.

e Congress first jecognized the need for equity in providing a tip credit to
employers during the Johnson Administration - itisjust as valid to have
a tip credit today as it was then.

< Employers contribute to the ability of tipped employees to earn more in
tips through training, uniforms, good food and ambience.

e Tipped employees are frequently the only ones paid minimum wage in a
restaurant. With tips, they earn far in excess of the minimum wage.
Increasing their wage forces employers to reduce hours and shifts for all

employees including non-tipped employees.
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The tip credit would exclude more than halfof those working for
minimum wage from receiving an increase.

Response: [The only employees who are excluded are those
who already receive total compensation that is equal to or
greater than the new minimum wage - we’re talking about
employees who make up to $16 per hour and more. The
language guarantees that these employees will receive total
compensation of at least the minimum wage.]

The language would prevent tipped minimum wage employees from ever
benefiting from a minimum wage increase.

Response: [The language assures that tipped employees will
always make at least the minimum v. age, though most, if not
all, will make considerably more. As menu prices increase
following inflation, tipped employees will see an increase in
tips as a percentage o f the increased menu prices.]

The bill is one more example of the federal government usurping states

rights.

Response: [Federal oreemption is consistent with the federal
role in mandating minimum wage standards for states — a
role that was intended to provide a national standard that
would be consistent in every state. It is necessary to assure
that the minimum wage law accomplishes what it is intended
to do, which is to address the minimum compensation an
employe; should receive. Itis also consistent with the federal
role in mandating that employers pay FICA and
unemployment taxes on employees’ tips.]

P000/019
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Questions and Answers

I f thefederal minimum wage increases, how much o fthe increase will apply to tip
credit i f these amendments pass?

All of il. The entire minimum wage increase would apply to atip credit as long as the
sum of the cash wage and tips is equal to or greater than the new minimum wage.

Would the cash wagefor a tipped employee increase if minimum wage increases?

No. Al of the increase would be applied to the tip credit since they already make far
more than minimum wage when you factor in their tips.

Which states benefitfrom these amendments?

Ail fifty states and the District of Columbia would benefit because any increase in
minimum wage will be treated as tip credit, regardless of state law.

What happens to the tip credit If the state minimum wage is increased to an amount
greater than thefederal minimum wage?

If these amendments pass, any increase in either the state or federal minimum wage
would be treated as a tip credit for tipped employees.

| f my state already has a tip credit, wifi these amendments cause me to lose my current
tip credit?

No. These amendments would set the cash wage for tipped employees at its current level,
and would only allow your rip credit to increase from where it is now. This means that
your state would not be allowed to ever reduce or eliminate the tip credit you have today.

Under these amendments, can the state legislature change the tip creditprovided by
federallaw?

No. The second amendment we support would cause the federal law to preempt any state
or local laws regarding tip credit.

Jfthe second amendment is not enacted, wilt the cash wage locked in by thefirst
amendment remain locked-in Ifa state increases its minimum wage?

This is uncertain because state enforcement agencies may construe the Fair Labor
Standards Act to allow a more beneficial state law to apply to tipped employees.
The second amendment is critical for clarity.



