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iii  t h e  a b s t r a c t ,  b u t  i n  t h e  l i g h t  o f  w h a t  

w e  k n o w  a n d  i n t u i t  a b o u t  o u r s e l v e s  

a n d  o u r  i n s t i t u t i o n s .  C a n  w e  h e  s u r e  

t h a t  f r e e d o m  r a t h e r  t h a n  c o e r c i o  i ,  a n d  

c o m p a s s i o n  r a t h e r  t h a n  s o c i o e c o n o m i c  

m o t i v e s ,  w o u l d  d r i v e  I h e  w r i t i n g  o f  

l e g a l  p r e s c r i p t i o n s  f o r  d e a t h ?

Is th e re  a righ t to  s u ic id e ?
T o d a y ’ s  d e b a t e  o v e r  p h y s i c i a n - a s s i s t ­

e d  s u i c i d e  g r o w s  o u t  o f  I h e  r i g h l - l o -  

d i c  m o v e m e n t .  W i t h  t h e  c o m i n g  o f  

a g e  o f  i n t e n s i v e - c a r e  m e d i c i n e  i n  t h e  

1 9 6 0 s  a n d  1 9 7 0 s .  c a r e g i v e r s  a n d  t h e  

p u b l i c  b e c a m e  a l a r m e d  o v e r  t h e  p l i g h t  

o l '  s o m e  p a t i e n t s  w h o  w e r e  b e i n g  k e p t  

a l i v e  b y  t h e  n e w  t e c h n i q u e s .  S o m e  o f  

t h e s e  p a t i e n t s  h a d  110 h o p e  o f  e v e r  

l e a v i n g  t h e i r  h o s p i t a l  b e d s  a n d  w i s h e d  

l o  d i e .  B u t  t h e  m o r a l  t e n e t s  o f  m e d i ­

c i n e .  a s  t r a d i t i o n a l l y  u n d e r s t o o d  b y  

m a n y  p h y s i c i a n s ,  f o r b a d e  d i s c o n n e c t ­

i n g  v e n t i l a t o r s  a n d  f e e d i n g  t u b e s .

W i t h  a  g r o w i n g  n u m b e r  o f  i n d i v i d ­

u a l s  t e t h e r e d  i n d e f i n i t e l y  t o  p u m p s  

a n d  m o n i t o r s  in  i n t e n s i v e - c a r e  n e l l i c r -  

w o r l d s .  p a t i e n t  a d v o c a t e s  a n d  e t h i c i s t s  

a r g u e d  l h a l  p a t i e n t  a u t o n o m y  i s  a  p r i ­

m a r y  e t h i c a l  p r i n c i p l e  i n  m e d i c a l  

d e c i s i o n  m a k i n g .  A f t e r  i n t e n s e  p r o f e s ­

s i o n a l  a n d  p u b l i c  d e b a t e ,  a  c o n s e n s u s  

e m e r g e d  t h a t  a  p a t i e n t ' s  n o r m a l  r i g h t  

o f  s e l f - d e t e r m i n a t i o n  e n t a i l s  a  r i g h t  t o  

r e f u s e  m e d i c a l  t r e a t m e n t  o r  d e m a n d  

t h a t  it b e  s t o p p e d — e v e n  i f  d e a t h  i s  a 

s u r e  r e s u l t .

T o  p r o p o n e n t s  o f  a s s i s t e d  s u i c i d e ,  

s e l f - d e t e r m i n a t i o n  l o g i c a l l y  e x t e n d s  l o  

t a k i n g  o n e ' s  l i f e .  " W e  a l l  a g r e e  l h a t  

i t ' s  a l l  r i g h t  t o  t a k e  t h e  p a t i e n t  o f f  t h e  

v e n t i l a t o r . "  s a y s  P e t e r  U b c l l ,  M D .  a n  

i n t e r n i s t  a n d  b i o e l h i e i s l  a t  t h e  U n i v e r ­

s i t y  o f  P e n n s y l v a n i a  S c h o o l  o f  M e d i ­

c i n e .  " B u t  s o m e t i m e s  i t ' s  g o i n g  l o  l a k e  

4 8  h o u r s  o f  s l o w ,  m i s e r a b l e  r e s p i r a t o ­

ry f a i l u r e  b e f o r e  t h e  p a t i e n t  d i e s .  H o w  

m a n y  t i m e s  h a v e  I b e e n  a s k e d ,  ‘ Is  t h a t  

r e a l l y  h u m a n e ?  I f  w e  k n o w  t h e  p a t i e n t  

i s  g o i n g  t o  d i e  i n  t h e  n e x t  c o u p l e  o f  

d a y s ,  w h y  d o n ' t  w e  h e l p  t h e m ? ’ "

P r o m  a n o t h e r  p e r s p e c t i v e ,  h o w e v e r ,  

s u i c i d e  a n d  r e f u s a l  o f  t r e a t m e n t  d i f f e r  

w i t h  r e s p e c t  l o  t h e  i s s u e  o f  p a t i e n t  

a u t o n o m y .  T h e  r i e l i t  l o  r e f u s e  t r e a t  -
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m e m  is  i m p o r t a n t  i n  l a r g e  p a r t  b e c a u s e  

it e n a b l e s  p a t i e n t s  t o  p r o t e c t  t h e m ­

s e l v e s  f r o m  u n w a n t e d  m e d i c i n e .  T h e  

c a t a l y s t  f o r  e s t a b l i s h i n g  t h i s  r i g h t  w a s  

t h e  s i g h t  o f  u n l u c k y  p a t i e n t s  s e n t e n c e d  

t o  s e m i p e r p e t u a l  d e p e n d e n c y  o n  

m a c h i n e s .  I n  s o m e  o f  t h e  w o r s t  

i n s t a n c e s ,  i n d i v i d u a l s  w e r e  a l l e g e d l y  

p r e s e r v e d  s o  t h a t  m e d i c a l  s t u d e n t s  

c o u l d  p r a c t i c e  v e n i p u n c t u r e  a n d  o t h e r  

t e c h n i q u e s  u p o n  l i v i n g  h u m a n  b o d i e s .

T h u s ,  a s s e r t i n g  t h e  a b i l i t y  t o  r e f u s e  

t r e a t m e n t  t r a n s f e r r e d  p o w e r  f r o m  t h e  

m e d i c a l  s y s t e m  t o  p a t i e n t s .  In  c o n t r a s t ,  

l e g a l i z i n g  p h y s i c i a n - a s s i s t e d  s u i c i d e  

w i l l  g i v e  I h e  s y s t e m  m o r e  p o w e r .

I n  a  s i m i l a r  v e i n ,  s o m e  a d v o c a t e s  

o f  a s s i s t e d  s u i c i d e  p o i n t  t o  t h e  u s e  o f  

o p i a t e s  t o  a b o l i s h  p a i n  e v e n  w h e n  I h e  

n e c e s s a r y  d o s e s  a r e  h i g h  e n o u g h  t o  

h a s t e n  t h e  p a t i e n t ’ s  d e m i s e .  W h a t  e t h ­

i c a l l y  s u b s t a n t i v e  d i f f e r e n c e  c a n  b e  

d r a w n  b e t w e e n  t h i s  c o m m o n  p r a c t i c e  

a n d  d i a l  o f  a s s i s t e d  s u i c i d e ?  t h e y  a s k .

T h i s  a r g u m e n t  a p p l i e s  f o r c e f u l l y  t o  

e a s e s  i n  w h i c h  a  t e r m i n a l l y  i l l  p a t i e n t  

w i s h e s  t o  d i e  b e c a u s e  o f  u n c o n t r o l ­

l a b l e  p a i n .  It m a y  n o l  b e  a s  r e l e v a n t  

w h e n  p s y c h i c  d i s t r e s s  i s  t h e  m o t i v a ­

t i o n .  s i n c e  p s y c h o t h e r a p e u t i c  d r u g s  

r e a c h  p e a k  e l f c ,  e i i e s . s  in  d o s e s  t h a t

f a l l  f a r  s h o r t  o f  l e t h a l i t y .

T h e s e  t w o  i s s u e s — o f  p a t i e n t  a u t o n o ­

m y .  a n d  o f  w h e t h e r  t h e r e  i s  a  m e a n i n g ­

f u l  d i f f e r e n c e  b e t w e e n  c e r t a i n  e x i s t i n g  

e n d - o f - l i f e  i n t e r v e n t i o n s  a n d  h e l p i n g  a  

p a t i e n t  c o m m i t  s u i c i d e — w e r e  t h e  c r u x  

o f  t h e  a r g u m e n t s  b e f o r e  t h e  S u p r e m e  

C o u r t .  T h e  J u s t i c e s  a n d  t h e  l i t i g a t o r s  

a l s o  e x p l o r e d  t h e  w a y s  i n  w h i c h  a s s i s t ­

e d  s u i c i d e  m i g h t  l i t  in  w i t h  o u r  i n s t i t u ­

t i o n s  a n d  s y s t e m  o f  i n c e n t i v e s .

T h e  p h y s ic ia n ’s  ro le
" P a r t  o f  t h e  c o n t i n u u m  o f  c a r e  i s  t o  

r e l i e v e  s u f f e r i n g ,  b e  it b y  p a l l i a t i v e  

c a r e ,  h e l p i n g  a  p a t i e n t  w h o  r e f u s e s  

t r e a t m e n t  o r  n u t r i t i o n  o r  h y d r a t i o n ,  o r  

p r o v i d i n g  a  p a t i e n t  w i t h  s o m e t h i n g  t o  

e n d  h i s  o r  h e r  l i f e . "  s a y s  F a y e  G i r s h .  

e x e c u t i v e  d i r e c t o r  o f  t h e  H e m l o c k  

S o c i e t y .

" T o  a s k  p h y s i c i a n s  l o  a s s i s t  i n  s u i ­

c i d e  f u n d a m e n t a l l y  c o n t r a d i c t s  o u r  

r o l e  a s  h e a l e r s . "  c o u n t e r s  T h o m a s  

R e a r d o n .  M D .  c h a i r  o f  t h e  A m e r i c a n  

M e d i c a l  A s s o c i a t i o n  ( A M A )  T a s k  

F o r c e  o n  Q u a l i t y  o f  C a r e  a l  t h e  E n d  o f  

L i f e :  " W e  h a v e  b e e n  o p p o s e d  t o  t h i s  

s i n c e  t h e  t i m e  o f  I l i p p o c r a t e s . "

M a i n s t r e a m  c a r e g i v e r s ’ o r g a n i z a ­

t i o n s  h a v e  n e a r l y  a l l  c o m e  o u t  a g a i n s t  

l e g a l  p h y s i c i a n - a s s i s t e d  s u i c i d e .  A l o n g  

w i l h  t h e  A M A .  t h e  A m e r i c a n  N e u r o ­

l o g i c a l .  P s y c h i a t r i c ,  a n d  N u r s i n g  a s s o ­

c i a t i o n s .  s e v e r a l  h o s p i c e  a s s o c i a t i o n s  

a n d  a p p r o x i m a t e l y  4 5  o t h e r  g r o u p s  

j o i n t l y  f i l e d  a n  a m i c u s  c u r i a e  b r i e f  t o  

p r e s e n t  l o  t h e  S u p r e m e  C o u r t  w i t h  

t h e i r  a r g u m e n t s  a g a i n s t  l e g a l i z a t i o n .

T h e  A m e r i c a n  C o l l e g e  o f  P h y s i ­

c i a n s  p r o n o u n c e d  f a c i l i t a t i n g  s u i c i d e  

u n e t h i c a l ,  t h e n  s h i f t e d  t o  a  n e u t r a l  

p o s i t i o n  i n  o r d e r  t o  a v o i d  p r e m a t u r e l y  

p o l a r i z i n g  o r  s t i f l i n g  d e b a t e .  T h e  C o l ­

l e g e  is  n o w  r e a d y i n g  a  t h i r d  e d i t i o n  o f  

i t s  E t h i c s  M a n u a l ,  i n  w h i c h  it w i l l  

p r o b a b l y  r e n e w  i t s  o p p o s i t i o n .

I n  c o n t r a s t  t o  t h i s  o r g a n i z a t i o n a l  

u n a n i m i t y ,  i n d i v i d u a l  c a i e g i v c r s  s p l i t  

s h a r p l y  o v e r  h e l p i n g  t e r m i n a l l y  i l l  

p a t i e n t s  l a k e  t h e i r  l i v e s .  In  a  r e c e n t  

n a t i o n w  i d e  p o l l  o f  o n c o l o g i s t s ,  5 1  

p e r c e n t  s a i d  t h e y  h a d  r e c e i v e d  

r e q u e s t s  t o  m a k e  a  s u i c i d e  p o s s i b l e  o r
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e a s i e r ,  a n d  a b o u t  a  q u a r t e r  o f  t h e s e  

s t a t e d  t h a t  t h e y  h a d  c o m p l i e d  a t  l e a s t  

o n c e .  I n  a  s a m p l e  o f  W a s h i n g t o n  

S t a t e  p h y s i c i a n s  i n  a l l  s p e c i a l t i e s ,  

s o m e  1 5  p e r c e n t  r e p o r t e d  b e i n g  a s k e d  

l o  h e l p  s o m e o n e  d i e ,  a n d  a b o u t  2 0  

p e r c e n t  o f  t h e s e  h a d  d o n e  s o .  A  s u r ­

v e y  o f  c r i t i c a l  c a r e  n u r s e s  d i s c l o s e d  a  

s m a l l  b u t  s i g n i f i c a n t  i n v o l v e m e n t  in  

e u t h a n a s i a  a n d  a s s i s t e d  s u i c i d e .

G i v e n  t h e s e  f i g u r e s ,  p r o p o n e n t s  o f  

l e g a l  a s s i s t e d  s u i c i d e  m a i n t a i n  t h a t  

c a r e g i v e r s ’  o r g a n i z a t i o n s  a r e  o u t  o f  

s t e p  w i t h  t h e i r  m e m b e r s h i p s .  T h a t  

m a y  b e  t r u e ,  b u t  t h e r e  i s  m o r e  l o  t h e  

e x p l a n a t i o n .

A  p h y s i c i a n  w h o  i s  w i l l i n g  t o  f a c i l ­

i t a t e  a  s u i c i d e  s t i l l  m a y  n o t  w i s h  t o  

s e e  t h e  l a w s  c h a n g e d .  A s  t h i n g s  s t a n d ,  

p h y s i c i a n s  a n d  p a t i e n t s  c a n  d i s c u s s  

v a l u e s  a n d  o p t i o n s  w i t h i n  t h e  i n t i m a ­

c y  a n d  s h e l t e r  o f  t h e i r  u n i q u e  r e l a t i o n ­

s h i p s .  A l t h o u g h  h e l p i n g  t o  a r r a n g e  a 

s u i c i d e  i s  f o r b i d d e n ,  a n d  c a r e g i v e r s  

w h o  d e f y  t h e  l a w  r u n  s o m e  r e a l  r i s k  

o f  m a l p r a c t i c e  a n d  w r o n g f u l  d e a t h  

c h a r g e s ,  n o  p h y s i c i a n  h a s  e v e r  b e e n  

s t r o n g l y  s a n c t i o n e d  f o r d o i n g  s o .

L e g a l i z a t i o n  w o u l d  b r i n g  w i t h  it 

l i m i t a t i o n s  o n  w h i c h  p a t i e n t s  c a n  b e  

h e l p e d  a n d  u n d e r  w h a t  c i r c u m s t a n c e s .  

W e l l - m e a n i n g  s t a t u t e s  d e s i g n e d  t o  

p r o t e c t  p a t i e n t s  m i g h t  p r o h i b i t  a c t i o n

in  s o m e  c a s e s  w h e r e  c o m p a s s i o n  a n d  

t h e  p a t i e n t ’ s  w i s h e s  a r e  c o m p e l l i n g .  

W h y  r i s k  s u c h  c o m p l i c a t i o n s ?

T h e  r e a s o n .  G i r s h  r e s p o n d s ,  i s  th a t  

u n e n f o r c e d  l a w s  c r e a t e  a n  a m b i g u o u s  

z o n e  w h e r e  c o m m u n i c a t i o n  i s  i n h i b i t ­

e d .  N u r s e s  h a v e  c o m p l a i n e d  t h a t  s o m e  

p h y s i c i a n s  m a y  g i v e  a  s i g n a l  t o  

a d m i n i s t e r  a  l e t h a l  o v e r d o s e ,  b u t  b e  

u n w i l l i n g  t o  d o c u m e n t  t h e  o r d e r .  

C l e a r l y ,  c o m m u n i c a t i o n  t h a t  s e e k s  t o  

b e  u n d o c u m e n t a b l e  c a n  b e  s u s c e p t i b l e  

l o  t r a g i c  m i s i n t e r p r e t a t i o n s .

F u r t h e r ,  s o m e  p a t i e n t s  a r e  a f r a i d  t o  

b r o a c h  t h e  s u b j e c t  o f  s u i c i d e ,  a n d  

s o m e  w h o  d o  m a y  r u n  i n t o  b a r r i e r s  o f  

w a r i n e s s  a n d  m i s u n d e r s t a n d i n g .  G i r s h  

s a y s .  “ M a n y  p a t i e n t s  h a v e  t o l d  u s  

t h e i r  d o c t o r  s a i d .  ‘ D o n ' t  w o r r y .  I ’ ll 

t a k e  c a r e  o f  i t . ’  T h e y  t h o u g h t  t h i s  

m e a n t  t h e y  w o u l d  h a v e  h e l p ,  b u t  

w h e n  t h e  t i m e  c a m e ,  t h e  d o c t o r  s a i d ,  

‘ N o .  t h a t ’ s  a g a i n s t  t h e  l a w . ’ ’ ’

In s u c h  c a s e s ,  t h e  p a t i e n t  c a n  e n d  u p  

d y i n g  in  p r e c i s e l y  t h e  c o n d i t i o n s  h e  o r  

s h e  h a s  m o s t  d e s p e r a t e l y  f e a r e d .  O r  

w o r s e .  A l e x a n d r a  B e c k e t t ,  M D .  a  p s y ­

c h i a t r i s t  a n d  d i r e c t o r  o f  I I I V  p s y c h i ­

a t r i c  s e r v i c e s  a t  B o s t o n ’ s  B e l l i  I s r a e l  

I l o s p i t a l .  s a y s ,  “ A  n u m b e r  o f  p r o v i d e r s  

! k n o w  h a v e  b e e n  c l o s e  t o  c a s e s  w h e r e  

s o m e o n e  t r i e d  t o  c o m m i t  s u i c i d e  w i t h  

I h e  h e l p  o f  a  n o n p h y s i c i a n ,  w a s  u n s u c ­

c e s s f u l .  a n d  e n d e d  u p  h o s p i t a l i z e d  o r  

m o r e  s e v e r e l y  i m p a i r e d . ”  A l t h o u g h  

B e c k e t t  p e r s o n a l l y  r e j e c t s  l e g a l  a s s i s t e d  

s u i c i d e  a n d  h a s  n e v e r  k n o w i n g l y  a b e t ­

t e d  a  s u i c i d e  a t t e m p t ,  s h e  n o t e s .  “ P e o ­

p l e  a s k  t h e m s e l v e s .  ‘ I f  s o m e o n e  c h o o s ­

e s  t o  t a k e  c o n t r o l  o f  t h e i r  c i r c u m s t a n c e s  

b y  d y i n g  t h i s  w a y .  d o n ’ t p h y s i c i a n s  

h a v e  a n  o b l i g a t i o n  t o  p r o t e c t  t h e m  f r o m  

d i s a s t e r ? ” ’

T h e  m o n e y  m o tiv e
C u r r e n t  l a w ' s  f o r c e  p h y s i c i a n s  a n d  

p a t i e n t s  w h o  c o n s i d e r  c o l l a b o r a t i n g  in  a  

s u i c i d e  t o  d o  s o  p r i v a t e l y ,  e v e n  f u r t i v e ­

l y .  N e g a t i v e  c o n s e q u e n c e s  e n s u e ,  b u t  s o  

d o e s  a  d e g r e e  o f  p r o t e c t i o n .  S h o u l d  

l e g a l i z a t i o n  o c c u r ,  m a n y  p e o p l e  c o n j u r e  

b l e a k  v i s i o n s  o f  w a y s  t h a t  p o w e r f u l  

s o c i o e c o n o m i c  f o r c e s  m i g h t  i n f l u e n c e  

t h e s e  l i f e - a n d - d e a t h  d e l i b e r a t i o n s .

P u b l i c  a n d  p r i v a t e  e n t i t i e s  a l i k e  a r e  

p r e o c c u p i e d  w i t h  s p e n d i n g  l e s s  o n  

h e a l t h  c a r e .  A c c o r d i n g  t o  s t u d i e s ,  t h e  

5  p e r c e n t  o f  t h e  p o p u l a t i o n  w h o  w i l l  

d i e  w i t h i n  o n e  y e a r  i n c u r  s o m e  3 0  

p e r c e n t  o f  a l l  m e d i c a l  e x p e n s e s .

I n t u i t i v e l y ,  i f  a  s i g n i f i c a n t  n u m b e r  

o f  t h e s e  p e o p l e  w e r e  t o  d i e  s o o n e r ,  

p e r h a p s  b e f o r e  r e c e i v i n g  t h e  m o s t  

c o s t l y  e n d - o f - l i f c  t r e a t m e n t s ,  t h e  

n a t i o n ’ s  b o t t o m  l i n e  m i g h t  i m p r o v e .  

S o m e  p e o p l e  a s k  w h e t h e r  p u b l i c  o r

A troubling implication
Not surprisingly, people with 
chronic medical conditions 
have a higher risk o* 
developing major 
depression—an illness

Lifetime risk of developing major depression
5% 10% 15% 20% 25%
i i

Men! 5-10%
with a suicide rate nearly Women 10-25%
11 times that of the general 
population. Such statistics 
suggest a troubling question

People with chronic medical conditions 10 m m

about physician-assisted 
suicide: Is a terminally ill 
patient with depression in a 
sufficiently sound state of 
mind to make such a choice?

Suicide rates
People with ntaior depression P 15%

General population 1.4%

S ou rce :  Diagnostic and Statistical Manual—IV and National Institute o l  Mental  Health.
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p r i v a t e  p o l i c y  m a k e r s  m i g h t  h e  t e m p l ­

e d  t o  c r e a t e  s u i c i d e  i n c e n t i v e s  f o r  

c a r e g i v e r s ,  p a t i e n t s  a n d  f a m i l i e s .

I n  f a c t ,  i n t u i t i o n  i s  m i s l e a d i n g  in  

t h i s  c a s e .  A  c a r e f u l  e c o n o m i c  a n a l y s i s  

p u b l i s h e d  in  The New England Jour­
nal of Medicine i n  1 9 9 4  i n d i c a t e d  t h a t  

l i t t l e  m o n e y  w o u l d  b e  s a v e d  b y  r e d u c ­

i n g  c a r e  a t  t h e  e n d  o f  l i f e .  P r i m a r y  

a u t h o r  E z e k i e l  E m a n u e l ,  a  B o s t o n -  

b a s e d  o n c o l o g i s t ,  e x p l a i n e d  t h a t  t h i s  

i s  p a r t l y  b e c a u s e  m o r e  t h a n  h a l f  o f  

s u c h  e x p e n d i t u r e s  p a y  f o r  h e r o i c  b u t  

f u t i l e  t r e a t m e n t s  f o r  y o u n g  p e o p l e  

w i t h  t r a u m a t i c  i n j u r i e s .  T h i s  p o p u l a ­

t i o n  w i l l  n e v e r  i n c l u d e  a  s i g n i f i c a n t  

n u m b e r  o f  c a n d i d a t e s  f o r  p h y s i c i a n -  

a s s i s t e d  s u i c i d e .

A l t h o u g h  p h y s i c i a n - a s s i s t e d  s u i c i d e  

w i l l  n o t  a f f e c t  o v e r a l l  m e d i c a l  e x p e n ­

d i t u r e s .  i n d i v i d u a l  i n s u r a n c e  o r  

p r o v i d e r  o r g a n i z a t i o n s  m i g h t  c o n c e i v ­

a b l y  s a v e  m o n e y  i f  s u i c i d e  r a t e s  w e r e  

t o  r i s e  a m o n g  h i g h - r e s o u r c e - u s i i i g  

c l i e n t e l e .  U b c l l  c o n t e n d s  t h a t  e v e n  o n  

t h e  d e b a t a b l e  a s s u m p t i o n  t h a t  c o r p o ­

r a t e  c o n s c i e n c e  w e r e  s w a y e d  b y  s u c h  

c o n s i d e r a t i o n s .  " M a n a g e d  c a r c  c o m p a ­

n i e s  a t e  g o i n g  t o  l o o k  e l s e w h e r e  f o r  

s a v i n g s .  T h e  e n d - o f - l i f c  s e t t i n g  i s  h i g h ­

l y  v i s i b l e  a n d  e m o t i o n a l ,  a n d  c o m p a ­

n i e s  c o u l d n ' t  g e t  w o r s e  p u b l i c i t y  t h a n  

b y  e n c o u r a g i n g  p h y s i c i a n s  t o  k i l l  o f f  

t h e i r  p a t i e n t s . "

A n o t h e r  p h y s i c i a n ,  h o w e v e r ,  w h o  

h a s  e x t e n s i v e  e x p e r i e n c e  w i t h  m a n ­

a g e d  c a r e ,  s e e s  a  r o l e  f o r  c r e a t i v e  m a r ­

k e t i n g :  “ T h e  c o m p a n i e '  v o u l d  p r e s e n t  

t h e  o p t i o n  o f  a s s i s t  d  s u i c i d e  a s  tin 

e x t r a  b e n e f i t ,  s o m e t h i n g  g o o d .  R a t h e r  

t h a n  o v e r t l y  p r e s s u r i n g  p e o p l e  t o  

c h o o s e  t h i s  s e r v i c e ,  t h e y  m i g h t  s i m p l y  

n a r r o w  t h e  a l t e r n a t i v e s .  P a t i e n t s  w o u l d  

f i n d ,  f o r  i n s t a n c e ,  th a t  t h e i r  c o n t r a c t  n o  

l o n g e r  a l l o w e d  a  t h i r d  r o u n d  o f  

c h e m o t h e r a p y . "

F i f t y  o r  a  h u n d r e d  t h o u s a n d  d o l l a r s  

m a y  m a k e  o n l y  a  m o d e r a t e  d i f f e r e n c e  

i n  a  c o r p o r a t i o n ’ s  b o t t o m  l i n e ,  b u t  it 

i s  l i k e l y  t o  h a v e  a  m o m e n t o u s  e f f e c t  

o n  a  f a m i l y ' s  r e s o u r c e s .  K a r e n  

K a p l a n .  E x e c u t i v e  D i r e c t o r  o f  C h o i c e  

i n  D y i n g ,  a n  e d u c a t i o n a l  o r g a n i z a t i o n  

t h a t  h a s  f i l e d  a  n e u t r a l  a m i c u s  c u r i a e

b r i e f  w i t h  t h e  S u p r e m e  C o u r t ,  e n v i ­

s i o n s  a  t r o u b l i n g  s c e n e :  A  t e r m i n a l l y  

i l l  p a t i e n t  o v e r h e a r s  h e r  c h i l d r e n  i n  

t h e  c o r r i d o r  s a y i n g .  “ W e l l ,  i f  M o m  

s t a y s  a l i v e  m u c h  l o n g e r ,  t h e r e  w o n ' t  

b e  a n y  m o n e y  l e f t  t o  s e n d  J u n i o r  t o  

c o l l e g e . "  A c c o r d i n g  t o  M a r e  B e r k ,  

d i r e c t o r  o f  t h e  P r o j e c t  H o p e  C e n t e r  

f o r  H e a l t h  A f f a i r s ,  c a t a s t r o p h i c  h e a l t h  

i n s u r a n c e  w o u l d  o b v i a t e  s u c h  p r e s ­

s u r e s .  b u t  t h o s e  p r o p o s a l s  l i e  c r a d l e d  

in  t h e  c o n g r e s s i o n a l  d e e p  w i t h  m a n y  

o t h e r  a s p e c t s  o f  h e a l t h  r e f o r m .

W h e t h e r  o r  n o t  t h e y  a r e  c o n c e r n e d  

w i t h  b e i n g  a  f i n a n c i a l  l i a b i l i t y ,  

o b s e r v e s  D a n i e l  C a l l a h a n ,  f o r m e r  

d i r e c t o r  o f  t h e  H a s t i n g s  C e n t e r  f o r  

E t h i c s ,  p e o p l e  w i l h  s e r i o u s  i l l n e s s  

t y p i c a l l y  f e e l  t h a t  t h e y  a r e  a  b u r d e n .  

" A  w o r s C c a s c  s c e n a r i o . "  s a y s  C a l l a ­

h a n .  " i s  t h a t  s o m e  p e o p l e  w o u l d  f e e l  

t h a t  it w a s  a l m o s t  t h e i r  d u t y  t o  c h o o s e  

s u i c i d e  t o  r e l i e v e  t h e  f a m i l y . "

I n  f a c t ,  s u r v e y s  h a v e  f o u n d  t h a t  

m o r e  p e o p l e  r e q u e s t  a  p h y s i c i a n ' s  

h e l p  in  d y i n g  b e c a u s e  o f  “ f e e l i n g  i i k e  

a  b u r d e n "  t h a n  t o  e s c a p e  s e v e r e  p a i n .  

I r o n i c a l l y ,  C a l l a h a n  n o t e s ,  o t h e r  s t u d ­

i e s  i n d i c a t e  t h a t  w h e n  p a t i e n t s  f e e l  

t h a t  t h e y  a r e  b u r d e n s ,  t h e i r  f a m i l i e s  

o f t e n  d o  n o t  f e e l  b u r d e n e d  at a l l .

L ife ’s  s t ic k s
a n d  d e a th ’s  c a r ro ts
I f  s u i c i d e  b e c o m e s  a  r e s p o n s e  t o  e c o ­

n o m i c  a n d  s o c i a l  p r e s s u r e s ,  s a y  o p p o ­

n e n t s  o f  l e g a l i z a t i o n ,  s o c i a l  s t i g m a t i ­

z a t i o n  c o u l d  a m p l i f y  t h e  e f f e c t  i n  

m e m b e r s  o f  d e v a l u e d  s u b g r o u p s .

A  c a s e  in  p o i n t :  In  t h e  N e t h e r l a n d s .  

2 5  p e r c e n t a g e  o f  t h e  p e o p l e  w h o  

r e c e i v e  l e g a l  e u t h a n a s i a  o r  a s s i s t e d  

s u i c i d e  h a v e  A I D S .  T h i s  i s  a n  o u t -  

s i z e d  p o r t i o n ,  c o n s i d e r i n g  t h a t  p e o p l e  

w i t h  A I D S  a c c o u n t  f o r  o n l y  a  s m a l l  

p e r c e n t a g e  o f  t o t a l  d e a t h s  i n  t h a t  

c o u n t r y .  It s u g g e s t s  t h a t  t h e  f e e l i n g s  

o f  s h a m e  a n d  r e j e c t i o n  a s s o c i a t e d  

w i t h  t h i s  d i s e a s e  m a y  h e l p  p r e c i p i t a t e  

m a n y  i n d i v i d u a l s '  d e c i s i o n s  t o  p r e ­

e m p t  n a t u r a l  d e a t h .

E v e n  p h y s i c i a n s  m a y — u n w i l l i n g l y  

o r  u n w i t t i n g l y  -  r e i n f o r c e  p a t i e n t s '  

s o c i a l l y  i n s t i l l e d  f e e l i n g s  o f  w o r t h ­

l e s s n e s s .  S u p p o s e ,  f o r  e x a m p l e ,  t h a t  a  

p h y s i c i a n  d o e s  n o t  u n d e r s t a n d  w h a t  

e n r i c h e s  l i f e  f o r  a  p e r s o n  w h o  i s  p o o r ,  

e l d e r l y  o r  o t h e r w i s e  d i f f e r e n t .  H e  o r  

s h e  m i g h t  t h e n  i n t r o d u c e  t h e  o p t i o n  o f  

s u i c i d e  s o o n e r  o r  m o r e  p o s i t i v e l y .

L e g a l  a s s i s t e d  s u i c i d e  w o u l d  a u t o ­

m a t i c a l l y  b e c o m e  a  m e d i c a l  s e r v i c e  

t h a t  c a n  b e  s o l d  l i k e  a n y  o t h e r — l i e n e e ,  

a n  o p p o r t u n i t y  f o r  e n t r e p r e n e u r s h i p .  It 

r e q u i r e s  110 s p e c i a l  i m a g i n a t i o n  t o  c o n ­

j u r e  s l a c k s  o f  b r o c h u r e s  o n  h o s p i t a l  

b e d s i d e  t a b l e s ,  n e x t  t o  G i d e o n ' s  

B i b l e s ,  e x t o l l i n g  t h e  e a s e  a n d  v i r t u e  o f  

a  p a r t i c u l a r  w a y  o u t .  O n e  c a n  i m a g i n e  

b u r g e o n i n g  " t h a n a t o p i c  m e d i c i n e "  

p r a c t i c e s ,  w i l h  s p e c i a l i s t s  o f f e r i n g  a  

s p e c t r u m  o f  s c i e n t i f i c a l l y  t e s t e d ,  f o o l ­

p r o o f  a n d  e s t h e t i c  s e l f - a d m i n i s t e r e d  

l e t h a l  i n t e r v e n t i o n s ,

P r o p o n e n t s  o f  l e g a l  p h y s i c i a n -  

a s s i s t e d  s u i c i d e  d o u b t  t h a t  w o r r i e s  

a b o u t  s u c h  e v e n t u a l i t i e s  a r e  r e a l i s t i c .  

T h e r e  h a v e  b e e n  f e w  d o c u m e n t e d  

c o m p l a i n t s ,  G i r s h  n o t e s ,  a b o u t  v e n t i ­

l a t o r - d e p e n d e n t  p a t i e n t s  b e i n g  

c o e r c e d  o r  i n v e i g l e d  i n t o  a s k i n g  f o r  

t e r m i n a t i o n .  S h o u l d  a s s i s t e d  s u i c i d e  

b e c o m e  l e g a l ,  s a y s  T h o m a s  D e l b a n e o ,  

d i r e c t o r  o f  g e n e r a l  a n d  p r i m a r y  c a r e  

m e d i c i n e  a l  B e t h  I s r a e l  H o s p i t a l .  

B o s t o n :  " I t  w i l l  b e  l i k e  e v e r y t h i n g  

e l s e .  N i n e t y - n i n e  p e r c e n t  o f  p h y s i ­

c i a n s  w i l l  b e  c o n s c i e n t i o u s ,  a n d  a  f e w  

w i l l  a b u s e  i t . "

S t r i c t  l i b e r t a r i a n s  a r g u e  t h a t  c o n ­

c e r n s  a b o u t  " u n d u e  i n f l u e n c e s "  a r e  n o t  

e v e n  r e l e v a n t .  T h e y  h o l d  t h a t  e v e r y ­

o n e  h a s  a  p e r f e c t  r i g h t  t o  e n d  h i s  o r  

h e r  l i f e  t o  s a v e  m o n e y  f o r  t h e  n e x t  

g e n e r a t i o n ,  o r  b e c a u s e  t h e y  f e e l  

a s h a m e d  o f  t h e  w a y  t h e y  h a v e  

b e h a v e d ,  o r  f o r  a n y  r e a s o n  w h a t e v e r .  

T o  q u e s t i o n  a n y o n e ' s  m o t i v e s  i s  t o  

c o n s t r a i n  I h e  v e r y  a u t o n o m y  t h a t  i s  t h e  

b a s i s  f o r  e t h i c a l  d o c t o r - p a t i e n t  r e l a ­

t i o n s h i p s .

M o r e o v e r ,  t o  s a y  t h a t  t e r m i n a l l y  ill  

p a t i e n t s  s h o u l d  n o t  l a k e  a n y o n e  e l s e ' s  

i n t e r e s t s  b u t  t h e i r  o w n  i n t o  a c c o u n t  

w h e n  c o n s i d e r i n g  t h e i r  c o u r s e  o f  

a c t i o n  is  t o  d e n y  t h e m  t h e  r i g h t  t o  a c t  

u p o n  s o c i a l  a n d  a l t r u i s t i c  i m p u l s e s  th a t  

a r e  v i ta l  c o m p o n e n t s  o l  h u m a n i t y .

The S ta te  of H ealth  C a re  in A m erica 1997



W h a t  w i l l  t h e  c o u r t  d e c i d e ?
T h e  S u p re m e  C o u r l  is e x p e c te d  lo 
publish its ruling on physician-assisted 
suicide early this summer. The Court 's  
sp e c i f ic  b u s in e s s  is to  rev ie w  two 
low er  court dec is ions  that held that 
individuals have a constitutional right 
to physician-assisted suicide.

In the ease brought by Quill et al.. 
the 9th District Court o f  Appeals start­
ed from the premise that a physician 
who turns o f f  life support for a termi­
nally ill patient helps that patient die. 
This being so, the court said that a law 
denying assistance in dying to termi­
nally ill patients who are nol depen­
dent on m ach ines  v io la tes  the 14th 
amendment principle o f  equal rights. 
In the second case ,  the 2nd District 
C o u r t  o f  A p p e a ls  held  that ta k in g  
one 's  own life is an "intimate personal 
decision." and so immune from gov­
ernmental interference.

Kathryn Tucker. JD . is one o f  the 
team o f  lawyers who presented argu­
ments in favor o f  physician-assisted 
su ic ide .  In te rv ie w e d  in D ec em b e r .  
T u ck e r  was op tim is t ic  that the Ju s ­
tices would favor her position, saying, 
"I th ink this is a Court that will be 
able to protect an individual choice of  
this nature."

In support o f  her optim ism , she 

cited the 1990 case o f  C ru/an r. 

D irector. M issouri Department o f 

Health. There, the Court ruled that 

the fa m ily  o f  a com atose patient 

could order her ventil. tot removed 

based on their know ledge that she 

would have preferred dying to living 

in a ve g e ta tive  state. Im p lic i t ly .  

Tucker interpreted, "Th e  Court rec­

ogn ized  ihe p ro fo u n d ly  personal 

nature o f cnd-of-lifc decisions."

Tucker also asserted a second line of  
precedent: "lit its decisions surrounding 
reproductive freedom, the Courl Inis 
r e c o g n ize d  that p e rso n a l  d ec is io n s  
about your health care, your body and 
the  fu tu re  c o u r se  o f  y o u r  life  arc 
reserved for the individual."

In the January  hea r ing ,  how ever.  
J u s t i c e s  A n to n in  S e a l ia  and  R uth

Bader Ginsburg differed on the wor­
thiness of  the reasoning o f  the 9th Cir­
cuit Appeals Court.  Sealia said flatly, 
“Declining medical treatment is quite 
diffe rent from com m itt ing  su ic ide ,” 
and noted that the common law tradi­
tion has countenanced the second but 
not the first. Justice G insburg  asked 
rhetorically how a physic ian’s with­
drawing food and water is “ rationally 
d i s t i n g u i s h a b l e ” f ro m  p h y s i c i a n -

/// n o t a w a re  

o ja n j d o c to r ( e in j 

c o n v ic te d o jth is . .  .a n d  

d )c a n  t  le / ie ve  i t  ft 

n o t ia j^ ie n u u j. s a id

^ ju s tic e  CJ L  "ens.

assisted suicide.
Opponents* arguments did not pass 

uncha llenged , either. In response to 
an assertion  that physic ian -ass is ted  
suic ide would blur the line between 
physic ians as healers and as ins tru ­
m e n ts  o f  d e a th .  J u s t ic e  Jo h n  Paul 
S tevens remarked. "Is  the real p rac­
tice as bright a line? I 'm  not aware of  
any d o c to r  being  co n v ic te d  o f  this  
offense |helping with suicide) . . .a n d  
I can 't  believe it 's  not happening."

Observers o f  the issue and the Court 
generally concur that a ruling in favor 
o f  a constitu t ional light is unlikely. 
A lo n g  w ith  J u s t ic e  S e a l ia .  Ju s t ic e  
A n th o n y  M. K en n e d y  s e e m e d  less 
than eager  lo tam per  with the tradi­
tional legal status o f  suicide, pointedly 
noting to proponents, “ You 're  . , .  ask­
ing us to declare unconstitutional the 
laws o f  50 states." Justice G insburg  
also asked, "Is this ever a proper ques­
tion for courts, as opposed to legisla­
tures. to decide?" In addition. Justice 
David  S ou lc r  expressed  m isg iv ings  
lhat legal assisted suicide for terminal­
ly ill patients might eventually "gravi­
tate down lo those who are not termi­
nally i l l . . .  |and | into euthanasia."

A f t e r  t h e  r u l i n g
The Supreme Court 's  decision will not 

end the debate over assisted suicide. If 
the Court describes a constitu t ional 
r igh t ,  then every  s ta te  will need  to 
draft legislation to regula te  the c i r ­
cum stances under which people can 
exerc ise  Ihe right and p ro toco ls  for 
helping them die. If the Courl rejects a 
constitutional right to assisted suicide, 
stales would still be allowed to pass 
laws permitting or forbidding the prac­
tice. Currently, lawmakers in M assa­
chusetts, Michigan and New York are 
considering permissive bills, while the 
legislatures in M ichigan and Rhode 
Island are deliberating sanctions.

Two years ago, voters in Oregon, a 
s ta te  that has  set the p ac e  fo r  the  
nation on several sweeping issues ol 
m edical policy, approved  a re fe ren ­
dum allowing physician-assisted su i­
cide. As safeguards against precipitate
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a d s  anil abuse. Ihe law specifies lhal a 
patient imisl be terminally ill lo be eli­
gible for assistance in dying. Me or she 
must request assistance twice, once in 
writing. In addition lo the attending 
physician, a second doctor must con­
firm the diagnosis and prognosis and 
certify that the patient does not seem 
to be suffering from clinical depres­
sion or  other psychiatric illness. A 15- 
day waiting period is required between 
the second suicide request and the act.

Legal cha llenges  have so far pre­
vented implementation o f  the Oregon 
Death With Dignity Act. Critics con­
tend that its supposed safeguards could 
easily become merely routine protocols 
for physicians running "suicide mills."

Lois Snyder. .ID. a lawyer with the 
A m e r ic a n  C o l l e g e  o f  P h y s ic i a n s  
(ACP). finds fault with the eligibility 
requirements, too. She points out lhal 
one reason why people tire interested 
in suicide is fear o f  A lzheim er 's  d is­
ease. Yet Alzheimer's abolishes com ­
petence long before it becomes termi­
nal (in the accepted sense of  leading to 
death within six months).  Therefore, 
under the O regon rules, people who 
develop it would never be eligible for a 
physician’s help in dying. "This raises 
cons ti tu t ional  issues ."  S n y d e r  says. 
"The ACP, like many medical organi­
zations, has argued that patients who 
become incompetent should retain the 
r ight to h ave  a su r roga te  speak  for 
them in right-to-die situations."

I f  the O regon  la w 's  requirem ents  
are  in a d e q u a te ,  can  e f f e c t iv e  s a f e ­
guards eve r  be generated  for physi­
cian-assisted suicide? Callahan thinks 
not: "The practice is inherently unrcg- 
nlatable because o f  physician-patient 
confidentiality. If neither wants lo tell, 
no one will ever know what happens."

Callahan also predicts lhat phys i­
cian-assisted suicide, if approved, will 
not be the end o f  the line in death- 
dealing  in terventions .  If logic leads 
f ro m  w i th d r a w a l  o f  t r e a tm e n t  to 
pu t t ing  le thal d ru g s  into a su ic ida l 
patient 's  hand, how can it not continue 
on lo injecting those drugs into termi­
nally ill individuals who ask for them

and cannot self-administer them —-say, 
patients with motor disabilities? Then 
people might ask . if  eu thanasia  is a 
right, why shouldn 't som ebody—ter­
minally ill or not—be able lo ask for it 
just because they don ’t like their life?

L i f e  a n d  d e a t h  
in  t h e  b a l a n c e
The number of  people who truly wish to 
preempt their natural demise is presum­
ably small. Specialists in pain control 
say that health care workers can reduce 
this num ber considerably  further by 
becoming more adept at recognizing 
and treating pain and depression. Yet 
most specialists also acknowledge that 
even the best pain control interventions 
still cannot extricate certain patients 
from physical distress so intense and 
encompassing that they would rather 
die than bear it any longer.

Similarly, depression is widely con­
sidered lo be one o f  the most underdiag­
nosed of  all medical problems as well 
as a contributor to many suicides. More 
physician attention lo signs o f  depres­
sion. particularly among the terminally 
ill. can lower this burden and prevent 
many suicides. Hut there will remain a 
small population of  individuals who arc 
nol depressed  and wish to end their 
lives because illness is preventing them 
from carrying on with most or all o f  the 
a c t iv i t ie s  that have  su s ta in e d  the ir  
attachment to life.

F a c e d  w ith  the  p l ig h t  o f  such  
patients, advocates o f  legal physician- 
assisted suicide invoke principles o f  
com pass ion  and liberty. O pponen ts  
tear a sacred breach w ith the principle 
o f  r e v e re n c e  for life and d e s c r ib e  
forebodings o f  lethal chaos.

Imagine the two positions placed in 
a balance scale. The advoca tes ’ pan 
holds the ethical principle o f  autono­
m y —o ur  right to do what we wish 
with our  ow n lives, consistent with 
o u r  persona l  va lues ,  free o f  undue  
restraints. The thesis naturally ensues 
lhat if  we dec ide  o u r  lives are not 
worth living, we should be able to end 
them and have help in doing so.

This pan also contains Quill's exam ­

ple of  what might be for advocates an 
ideal and for opponents a least objec­
tionable instance o f  assisted suicide. 
Quill had been Diane’s physician for 
eight years and knew her personality 
and values well when he helped her 
d ie .  M o r e o v e r .  Q uil l  is a g e n e ra l  
internist with training in psychiatry as 
well ;is experience in hospice care. In 
a d d i t io n  to n is  c o m p a s s io n  and  
thoughtfulness, he was competent to 
determine that Diane's illness was ter­
minal. that the possibilities she feared 
were real and that she was not clinical­
ly depressed when she asked to die.

In the pan opposing physician-assist­
ed suicide lies the I’car that legalization 
will pit the patient's will to live against 
social and economic interests that are 
indifferent to his or he best interests.

Emanuel notes that today 's  debate 
recapitulates one that occurred in the 
18‘JOs up lo the 1950s. "That was the 
Gilded Age—Social Darw inism. Stan­
dard Oil, railroad trusts, celebrating big 
business, busting unions, limited gov­
ernment intervention. That is the kind 
of  social milieu in w hich calls like this 
can find fertile ground. It is a time that 
closely parallels ours. The point is that 
this movement is nol born out o f  the 
best, the most compassionate aspect, o f  
America."

Finally, the op p o n en t 's  pan holds 
Ihe exam ple  o f  Kevorkian , who has 
helped more than 40 people die since 
l‘>SS. Kevorkian is a retired patholo­
gist who has little experience treating 
p a t ie n ts  and n e v e r  met any  o f  the 
patients he helped die bef ire the con­
sultations that led lo their  su ic ides.  
Some ol these patients did not have a 
terminal diagnosis. One did not have 
any definite diagnosis.

Kevorkian's energy, efficiency and 
m agnetism  for public ity  exacerba te  
unease about his m otives.  T o  som e 
people, he seems obsessed wilh death. 
Soon to undergo a trial in Michigan, 
he has promised to starve h imself  to 
death if imprisoned.

David Anderson is a medical 
miter and public health consultant 
residii ig in Belmont, Mass.
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C om plying  w ith  K ennedy-K assebaum
Better Options fo r  the States

INTRODUCTION

Last year, Congress enacted the Health Insur­
ance Portability and Accountability Act o f  1996, 
known as Kassebaum-Kennedy, after its two prime 
Senate sponsors, Senators Edward Kennedy (D- 
Mass.) and (retired) Nancy Kassebaum  (R-Kan.) 
The bill imposed wide-ranging federal regulatory 
requirements on health insurance, in large m ea­
sure displacing the previously predominant role 
o f  the states in regulating health insurance. The 
federal requirements seek to expand the availabil­
ity and portability o f  health insurance, and ulti­
mately reduce the num ber o f  uninsured. However, 
some shortsighted provisions o f  the legislation are 
likely to prove quite counterproductive in achiev­
ing these goals.

In particular, the bill includes “guaranteed is­
sue” provisions that force insurers to accept all 
applicants in certain circumstances, regardless o f  
health condi don. Congress sought to circumscribe 
the applicability o f  these guaranteed issue provi­
sions to avoid potential negative effects. Never­
theless, where these provisions apply they are still 
likely to prove quite  destructive, sharply raising 
costs, reducing access to health coverage as in­
surers leave the market, and increasing the num ­
ber o f  uninsured.

However, in recognition o f  these potential 
problems, Congress included a provision that al­
lows states lo adopt alternatives to the potentially 
most damaging guaranteed issue provisions in the 
bill. If a state adopts one or more o f  these alterna­
tives, guaranteed issue for the individual insurance 
market would nol apply within that state (though 
it would continue to apply in the small group mar­
ket). These alternatives include state risk pools for 
the uninsurable, the right to convert group cover­
age into individual coverage, a subsidized insurer 
o f  last resort, and others. These alternatives would 
achieve the goals o f  the guaranteed issue provi­
sions, but without the destructive and counterpro­
ductive effects noted above. Moreover, enacting 
one o f  these alternatives would allow the states to 
retain more o f  their traditional control over the

regulation o f  health insurance.
The best o f  these alternative options for states 

is likely to be risk pools for the uninsurable. These 
pools are the sim plest and most direct way to 
achieve the goals o f  the federal legislation, and 
would probably win the necessary federal approval 
the most easily.

T h is  report  will first descr ibe  the enacted  
Kassebaum-Kennedy provisions. It will then dis­
cuss the negative effects that are likely to result 
from the guaranteed issue provisions o f  the bill. 
The report will then discuss the better alternatives 
that states can and should adopt, including, in par­
ticular, state risk pools.

THE KASSEBAUM-KENNEDY BILL 
GROUP MARKET REGULATIONS

The following provisions apply to all insur­
ance sold to employers:

Guaranteed Renewability. The legislation 
provides for guaranteed renewability o f  all em ­
ployer group health insurance. This means that 
insurers cannot cancel or refuse to renew cover­
age because one or more o f  the covered em ploy­
ees or their dependents gets sick. Insurers can only 
cancel coverage for such events as nonpayment 
o f  prem iums or fraud in providing insurance in­
formation.

Apart from w hether this requirement should 
h e been left to the states rather than imposed at 
the federal level, substantively it is well justified. 
If insurers can cancel or refuse to renew coverage 
once the insured gets sick, then they are not pro­
viding actual insurance against health risk. The 
insured would be uncovered for any expensive 
long-term illness, such as cancer or AIDS. The 
product insurers are selling would then be o f  little 
value. It would be like fire insurance that could be 
canceled once the house caught fire.

W hile it is true that insurance with guaranteed 
renewability costs more than insurance without 
guaranteed renewability, it is also true that cars 
with engines in them cost more than cars wilhout 
engines. But just as consum ers buy cars to drive
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them, not to build their own engines, they buy 
health insurance for protection against high health 
costs due to serious illness, which they wouldn’t 
have without guaranteed renewability. There is no 
sense in insisting that consumers be free to buy 
dysfunctional insurance, which almost surely is 
not what they thought they were buying, especially 
when this will only undermine consumer confi­
dence in the workability of the private market and 
increase support for ultimately disastrous total 
government control.

Group-to Group Portability and Non-Dis­
crimination. The legislation provides as well for 
group-to-group portability. That means that when 
a worker leaves a job with health coverage and 
goes to another, the health plan of the new em­
ployer must accept the worker as well.

Indeed, the legislation goes beyond that and 
provides for nondiscrimination in group health 
plans. That means an employer’s health plan can­
not exclude any employee due to health status or 
medical condition. As a result, even new employ­
ees that did not have prior health coverage at their 
old job must be covered by the new employer’s 
health plan, if the employer has a health plan. 
Moreover, the new employee cannot be charged 
any higher premiums or provided any less in ben­
efits than other employees.

Apart again from whether such regulation 
should be adopted at the federal or state level, sub­
stantively no one thinks these provisions will cause 
any serious harm. People would be receiving the 
new coverage under these provisions only as a re­
sult of employment changes, not as a matter of 
choice due to health condition. So the opportu­
nity for any gaming or adverse selection is mini­
mal. Moreover, those receiving the new coverage 
must by healthy enough to be employable, so the 
danger of imposing catastrophic health costs on 
the new health plan is not great.

Limitation on Exclusion of Preexisting 
Conditions. Under Kassebaum-Kennedy, new 
employees covered under an employer’s plan can 
be subject to exclusion o f coverage for a 
preexisting condition if they did not have health 
coverage before taking the new job. A preexisting 
condition is a health problem for which medical 
advice, diagnosis, carc or treatment was received

within the prior six months. For those without prior 
insurance, coverage for that condition can be 
excluded under the new employer’s plan for up to 
12 months (18 months if the new employee 
enrolled late after an initial sign up period).

However, the maximum exclusion period for 
the condition is reduced by the time period the 
worker did have prior health coverage. So, if a 
worker was covered by health insurance over the 
prior 12 months (with no break in coverage of more 
than 63 days,), then no exclusion of coverage for 
a preexisting condition can be imposed.

The maximum preexisting exclusion period of 
12 months has long been standard in health insur­
ance, so that is not a problem. Reducing or elimi­
nating this period altogether within the context of 
employer-provided insurance would have some 
impact in increasing costs. But this would be lim­
ited because, again, the health coverage changes 
would be due to job changes, not health factors, 
and those covered must in any event be healthy 
enough to be employed.

SMALL GROUP MARKET REGULATIONS

The following regulatory provision applies 
only to insurance sold in the small employer group 
market. Small employer is defined as an employer 
of more than one but less than 51 employees.

Guaranteed Issue For Employer Group 
Coverage. Kassebaum-Kennedy provides lhat 
health insurers that sell coverage to small 
employers in a state must provide coverage to all 
small employers that apply within the insurer’s 
geographic service area, regardless of the health 
condition of the employer’s workers or their 
dependents. The bill consequently provides for 
guaranteed issue of health coverage for all such 
small employers. The problems caused by this 
provision are discussed later in this study.

INDIVIDUAL MARKET REGULATIONS

The following regulatory provisions apply to 
insurance sold directly to individuals outside the 
employer group context.

Guaranteed Renewability. Insurance sold in 
the individual market is subject to the same guar-
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antecd renewability provisions described above for 
the employer group market. Such guaranteed re­
newability has long been standard in the individual 
market, whether due to state regulation or market 
competition.

Group-io-Individual Portability. The most 
controversial component of Kassebaum-Kennedy 
provides for guaranteed issue of individual insur­
ance to workers who previously had employer 
group coverage. To qualify for this provision, a 
worker must meet the following requirements:

■ The worker must have been insured over 
the previous 18 months with no gap in cover­
age of more than 62 days;

EB The worker’s most recent coverage must 
have been under a group employer plan, a gov­
ernmental plan, or a church plan;

■ The worker must not be eligible for cover­
age under another employer group health plan, 
Medicare, or Medicaid, and must not have 
other health insurance coverage;

H The worker must not have been terminated 
under his last insurance plan for nonpayment 
of premiums or fraud;

H The worker must have fully exercised any 
rights to continue former employer coverage 
under COBRA.1

Individuals who meet these qualifications have 
the right to buy health coverage from tiny insurer 
in the state who sells individual insurance poli­
cies in a geographic service area covering the in­
dividual. These insurers, however, can designate 
Iwo policies out of the range of policies they sell 
that may be subject to this mandate. The legisla­
tion specifies requirements that these policies must 
meet to ensure that they are similar to the other 
policies the insurer sells to the public.

The problems caused by these provisions are 
discussed later in this study.

Preexisting Condition Limitations. For poli­
cies sold to individuals who qualify for the group- 
to-individual portability as described above, pre­

existing condition exclusions are limited in the 
same way as for group employer insurance.

Alternative Options for States. States have 
an option under the legislation to choose alterna­
tive policies only for the last two requirements de­
scribed above — group-to-individual portability 
and the limitations on exclusions for preexisting 
conditions for individual policies. They can not 
opt out of the guaranteed renewability (for indi­
vidual or group policies), the group-to-group port­
ability provisions, the nondiscrimination group 
provisions, the preexisting condition exclusions 
for group policies, and the guaranteed issue for 
employer group coverage.

To replace the two legislated provisions for 
which alternatives are allowed, the state must en­
act an alternative that meets the following require­
ments:

■ The alternative must provide a choice of 
health insurance coverage to all the individu­
als who would have been eligible for the re­
placed provisions in the federal legislation;

■ The alternative must include no preexisting 
condition exclusion for the eligible individu­
als;

■ The alternative must include at least one in­
surance coverage option comparable to com­
prehensive health insurance coverage offered 
in the individual market in the state or to a stan­
dard option of coverage specified under the 
state’s law;

■ The alternative involves cither:

(1) the Small Employer and Individual Health In­
surance Availability Model Act or the Individual 
Health Insurance Portability Model Act adopted 
by the National Association of Insurance Com­
missioners (NAIC); or

(2) a high-risk pool that provides for premium rates 
and covered benefits consistent with the standards 
included in the NAIC model Health Plan for 
Uninsurable Individuals', or
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(3) any other mechanism that provides for risk ad­
justment, risk spreading, or some financial subsi­
dization of the individuals eligible for the standard 
provisions of the federal legislation, or that provides 
such individuals with a choice of all individual 
health insurance coverage otherwise available.

The legislation in addition specifies that state 
uninsurable risk pools, mandatory conversion of 
group to individual policies, and open enrollment 
by one or more last resort insurers arc among the 
alternative state policies that would be acceptable 
if properly implemented. These alternatives are 
discussed in more detail later in this study.

To opt for one of the alternative plans, the 
state’s Governor should notify the Secretary of 
Health and Human Services (HHS) by April 1, 
1997, that the stale has adopted or intends to adopt 
one of the acceptable alternatives. The state must 
then enact the alternative by April 1, 1998, to be 
effective by July 1, 1998. The notice should be 
accompanied by thorough information regarding 
the proposed state alternative, sufficient to enable 
HHS to determine if it meets the above described 
requirements. HHS may disapprove the state’s al­
ternative within  ̂days of receiving the notice if 
it determines thai the alternative does not meet 
the federal requirements. In that case, the federal 
provisions would go into effect in the state.

States may choose to opt for alternative poli­
cies in place of the federally required policies at 
any later time if they do not meet these initial dead­
lines, or if their initial submission is disapproved.

Other Provisions. The Kassebaum-Kennedy 
hill includes other provisions relating to medical 
savings accounts, health care fraud and abuse, ad­
ministrative simplification, medical liability re- j 
form and others. While often problematic, these 
provisions are beyond the scope of this study.

KA SSEBA UM-KENNEDY S 
REGULATORY DISASTER

The classic problem with guaranteed issue is 
that the healthy don’t need to buy health insur­
ance until they get sick, as they can always get 
health insurance at that time. As a result, with 
guaranteed issue in force, the low-cost healthy ben­

eficiaries start to drop their coverage. Premi­
ums then have to be raised for the relatively sicker, 
higher-cost pool that remains. This causes more 
healthy people to drop out, raising premiums still 
more. As a result, premiums eventually soar for 
the sick and others who remain covered, and in­
surance coverage may even become prohibitively 
expensive and unavailable.

Thv authors of Kassebaum-Kennedy sought to 
avoid this problem by circumscribing when the 
guaranteed issue would apply. Under the bill, the 
healthy cannot forgo health insurance until they 
get sick. To be eligible for individual guaranteed 
issue, they must have prior coverage for at least 
18 months. To get group coverage, they must at 
least be healthy enough to hold a job that has em­
ployer-provided coverage.

Unfortunately, these limitations will not be suf­
ficient to avoid the problems of guaranteed issue.

Destroying the Individual Market. The most 
compelling problems arise from the group-to-in- 
dividual portability provisions. The employer 
group market is the big market, with about 150 
million covered workers. The individual market 
is relatively small, with about 10.4 million insured 
beneficiaries. Yet, the portability provisions of 
Kassebaum-Kennedy allow the larger group mar­
ket to dump its sickest and highest-cost beneficia­
ries on the much smaller individual market.

Take a young and healthy employee who starts 
working for his employer at age 25. Suppose he 
continues to work for that or other employers for 
the next 25 years and remains healthy. Some big 
group insurer received premiums for him each of 
those years when he was healthy and low cost.

Now suppose at age 50 the worker discovers 
that he has cancer or heart disease or AIDS, and 
can no longer work. The worker leaves the group 
employer market and under Kassebaum-Kennedy 
he can now force an insurer in the individual in­
surance market to cover him. That insurer received 
no premiums for all the years the worker was 
healthy and low cost. But the insurer must cover 
the worker now that he is sick and high cost.

As more and more of the sickest individuals 
from the big group employer market are similarly 
dumped on the smaller individual market, the in­
surers in that market must raise their premiums to

a ihe State Factor: Complying with Kassebaion-Kcnnedy
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cover the new costs imposed by these new benefi­
ciaries. In response to these premium increases, 
many low-cost healthy individuals with individual 
insurance will now find it too costly and will drop 
their coverage. This will force the insurers to raise 
premiums again, which will cause more healthy 
workers to leave the individual market, leading to 
still higher premiums.

The Health Insurers Association of America 
estimates that this process will cause the cost of 
individual insurance to increase by 30 percent. The 
American Academy of Actuaries produced a much 
smaller estimate of around 5 percent. But the Acad­
emy assumed that most of the new costs imposed 
by the new sick individuals dumped on the indi­
vidual market from the big group market would 
be charged to the sick individuals themselves 
through higher-than-average premiums. But in fact 
state regulation of premiums is likely to prevent 
that, forcing the insurers to charge tl e new sick 
individuals no more than others. After all, what 
good would the right to buy individual insurance 
under Kassebaum-Kennedy be if the insurers could 
charge prohibitively expensive rates for it?

These higher premiums would effectively be 
an unfair tax on everyone currently covered in the 
individual insurance market. The cost of all of the 
sickest individuals in the big group employer mar­
ket would be dumped on them. These costs should 
be spread across the 150 million workers in the 
group market where the sick individuals were for­
merly covered, not the 10 million in the individual 
market. To the extent that the sickest individuals 
need a subsidy to meet their costs, that subsidy 
cost should be borne by the general public, not 
the relatively small number of workers currently 
in the individua1 market.

Moreover, this effective tax on these workers 
would be highly regressive. If the reform causes 
premiums in the individual market to rise by 
$1,000 per year, it would take 10 percent of the 
income of a family earning $10,000 per year but 
only 1 percent of a family earning $100,000.

Naturally, many covered in the individual mar­
ket will drop their coverage to avoid this effective 
tax. In fact, studies show that the uninsured are 
very responsive to the cost of health 
insurance.3 Sixty percent of them are below 30,

the healthiest population age group3They also 
have below-average incomes and few assets, with 
over half earning less than $20,000 per year. As a 
result, when insurance prices rise, many choose 
to drop or forgo coverage. Smce they are young 
and healthy, insurance coverage is not a top con­
cern for them. With their modest resources, they 
are more concerned about avoiding high and un­
necessary insurance costs.

A model of the health economy constructed 
by the National Center for Policy Analysis and 
Fiscal Associates estimates that a 10 percent in­
crease in premiums will produce a 6 percent re­
duction in the number of people who are insured:' 
A 30 percent increase could lead to 2 million 
people leaving the individual insurance market and 
becoming uninsured. Such a sharp reduction 
would lead to ultimate premium increases greater 
than 30 percent.

At a minimum, therefore, the group-to-indi- 
vidual portability provisions of Kassebaum- 
Kennedy are likely to produce:

■ a sharp increase in premiums in the indi­
vidual insurance market, perhaps 30 percent 
or more; and

H a substantial increase in the number of un­
insured, perhaps 2 million individuals.

But the end result could be even worse. Insur­
ers may find their premiums are increasing so 
much and so many of the healthy are dropping 
coverage that their insurance is no longer viable 
and they must withdraw from the market. Others 
may decide not to take the risk or just refuse to 
participate under these oppressive rules and with­
draw as well. Those wilhout employer coverage 
would then have fewer choices and less access to 
health coverage. Indeed, in some states at least 
the market for individual health insurance could 
collapse completely, with all or almost all of the 
individual insurers withdrawing. Those who do not 
have employer-provided coverage might then be 
left without any viable option for health cover­
age. This would provide a powerful basis for the 
return of efforts to have the government take over 
health insurance coverage.
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Destroying the Small Employer Group 
Market. The guaranteed issue provisions in the 
small employer group market will have analogous 
effects. Insurers would be forced to cover the 
sickest and costliest workers in this market who 
were formerly not covered. This will cause 
premiums for small employers to rise. Many of 
these employers, often surviving on small margins, 
will then drop their coverage altogether. This 
would be especially true for small firms with 
healthier workers who will often conclude that they 
would rather be paid higher wages and forgo the 
overly costly insurance which they do not expect 
to use much anyway. This loss of relatively 
healthier workers will raise premiums further 
again, which will result in the loss of more lower 
cost healthy workers in a continuing downward 
spiral.

Moreover, this guaranteed issue provision can 
be easily gamed. An uninsured individual who is 
sick himself or has a sick family member can sign 
on with a small firm and receive coverage, even if 
the worker or his family had never been covered 
before. Such individuals may be able to convince 
friends or relatives who run small businesses to 
hire them as a favor to obtain health coverage in a 
crisis, particularly if the individual can pay any 
added cost to the employer. Indeed, friends or fam­
ily who are moved to help can open a putative two- 
person firm that hires the uninsured individual, 
again especially if the individual can pay for the 
coverage. After all, there is no requirement as to 
how profitable or successful the firm must be. 
Through such devices, the cost of insurance in the 
small group employer market will be raised even 
higher, causing even more small firms to drop cov­
erage altogether.

Just as for the individual market, these higher 
premiums in the small group market will effec­
tively be an unfair regressive tax on those covered 
in this market to pay for the costs of the sick that 
should be spread over the broader market or soci­
ety as a whole. The end result of this tax will be 
higher costs for those already in the market and 
an increase in the number of uninsured as many 
drop out of the market. Moreover, faced with these 
requirements, insurers may well withdraw from 
the small group employer market, leaving employ­

ers and workers in this market with less choice 
and access to health coverage, or ultimately even 
no access at all.Then, once again, there will be no 
choice but to turn to the government to cover this 
market as well.

A  D I S A S T R O U S  H I S T O R Y

Different forms of guaranteed issue have had 
disastrous results wherever they have been tried. 
New York adopted guaranteed issue for health in­
surance sold there in 1993. Over the next three 
years, insurance premiums in the state soared by 
132 percent, compared to 9 percent nationally, 
Moreover, about 500,000 individuals in the state 
dropped coverage. In addition, several insurers left 
the state altogether. Even Empire Blue Cross Blue 
Shield, the largest carrier in the state, had to with­
draw from the individual market because of mount­
ing losses. Mutual of Omaha withdrew after its 
New York claim costs rose by 130 percent in 1994, 
compared to 9 percent nationally. The company 
laid off 12 percent of its work force as a result.

New Jersey adopted guaranteed issue in 1993 
for insurance sold in the individual market. By the 
third year, insurance rates there had doubled. New 
Jersey rates were more than twice as high as in 
nearby Connecticut, and two to three times higher 
than in neighboring Pennsylvania. Moreover, only 
two major sellers of individual insurance remained 
in the state, and despite the higher rates, they were 
both suffering large losses. Close to 200,000 indi­
viduals in that state had also dropped their insur­
ance coverage, indicating a substantial increase 
in the number of uninsured.

Vermont adopted guaranteed issue in 1992. 
Since then, rates have soared about 400 percent, 
or about five times as high as before. A typical 
individual policy there now costs almost one- 
fourth of average annual after-tax income. More­
over, the number of insurers in the state has de­
creased dramatically.

Kentucky just adopted guaranteed issue in July 
1995. In the first year alone, individual insurance 
premiums rose by 80 percent, and almost two- 
thirds of individual insurers left the state. Premi­
ums for small group insurance rose by more than 
20 percent.

6 The Stale Factor: Complying with Kassebaum-Kennedy
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Finally, after Florida adopted guaranteed is­
sue for its small group market, premiums there 
have grown by almost 10 percent per year faster 
than in other nearby states. As a result, small em­
ployers in the state now pay $600 tc .wOO more 
for each employee each year for their health in­
surance.

THE FALLACY OF GUARANTEED ISSUE

Guaranteed issue is so ineffective and even 
counterproductive because it fundamentally mis­
conceives the problem of the uninsured. Over­
whelmingly, the uninsured are not people who are 
sick and turned down for insurance coverage. Ac­
cording to the U.S. Department of Health and 
Human Services, only 2.5 percent of the uninsured 
can’t get coverage because of their health.5 The 
U.S. Public Health Service estimates that nation­
ally about 2 million Americans are uninsurable, 
compared to 35 to 40 million who are uninsured.*

Rather than sick, the uninsured are in fact 
young and healthy, as indicated above. Again, 60 
percent are below age 30. Moreover, as also noted 
above, their finances are tight, with below-avcr- 
age income and assets. Again, over half earn less 
than $20,000 per year.

Consequently, the problem of the uninsured 
cannot be addressed by forcing the relatively small 
number of sick and uninsurable on insurers, as 
guaranteed issue does. Quite to the contrary, the 
resulting rise in premiums will just cause more 
cash-strapped young and healthy families to drop 
their coverage and join the uninsured. That is why 
guaranteed issue tends to increase rather than re- 
duri :hc number of uninsured.

- same problem can be found in the small 
gr .p employer market. A National Federation of 
Independent Business survey of small employers 
without insurance found that 65 percent said they 
didn’t have coverage because they couldn’t afford 
the premiums, while only 2 percent said they were 
denied coverage. Another survey for the Robert 
Woods Johnson Foundation found 85 percent of 
small employers without insurance citing the high 
cost of premiums as the reason, with only 3 per­
cent reportin ; that they had been turned down for 
coverage. A survey of Connecticut small employ­

ers without insurance again found 65 percent cit­
ing cost as the reason, with only 5 percent report­
ing they had been turned down.7

So again, the problem is cost, not denial of 
coverage. Since 85 percent of the uninsured are in 
families headed by a worker, the number of unin­
sured could be sharply reduced if more employ­
ers provided coverage. Yet, by adding to costs, 
guaranteed issue only causes more of them to drop 
coverage, increasing the problem.

ALTERNATIVE REFORM OPTIONS 
FOR STATES

Clearly, states should try to avoid the 
Kassebaum-Kennedy regulatory disaster by adopt­
ing the alternatives the bill will allow. Following 
is a discussion of the best alternative policies states 
should adopt. Again, these policies can only be 
adopted as an alternative to the guaranteed issue 
and limitation on preexisting condition exclusions 
for the individual insurance market. States cannot 
choose to opt out of the guaranteed issue for the 
small employer group market.

STATE UNINSURABLE RISK POOLS

How Risk Pools Work. As described above, 
Kassebaum-Kennedy specifically names risk pools 
as an alternative states can choose in place of guar­
anteed issue for individual insurance. Ideally, the 
risk pool would be set up by an association of pri­
vate health insurers in the state, in accordance with 
state enabling legislation. That legislation would 
establish general guidelines for the coverage the 
risk pool would provide. But the insurers in the 
association would determine exactly what the 
package of coverage provided by the risk pool 
would be. The package would provide benefits 
similar to those in typical comprehensive insur­
ance policies in the state. The association would 
then conduct a competitive bidding process to se­
lect one private insurer to administer the pool, 
collect the funds and pay out the benefits.

The risk pool would then offer its coverage to 
anyone in the state who is uninsured and has been 
refused coverage by at least one private insurer 
due to medical condition. Those who accept this
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coverage would pay a premium to the risk pool at 
some level above standard insurance rates, per­
haps 50 percent more. These higher premiums 
would help to recover some of the higher costs of 
the otherwise uninsurable individuals covered by 
the pool. The higher rates would also ensure that 
only those who could not get other, standard, pri­
vate coverage would apply to the pool. The state 
could offer subsidies to the poor to help pay the 
risk pool premiums.

Even with rates 50 percent above market stan­
dards, the premiums paid by those insured b y  the 
pool would not be nearly enough to cover the costs 
of these otherwise uninsurable beneficiaries. So 
the state would have to subsidize the pool to cover 
all its costs. Sources of financing to pay for these 
subsidies are discussed later in this report.

The number of people who are truly 
uninsurable and, therefore, eligible to be covered 
by the risk pool is tiny. The Agency for Health 
Care Policy and Research of the Public Health 
Service estimates that less than 1 percent (0.7 per­
cent) of the U.S. population has been denied health 
insurance due to a medical condition.8 Providing 
necessary risk pool subsidies for this small group 
would consequently amount to a small cost for 
each state. One study estimated that in 1989 ex­
tending risk pools nationwide would have required 
only about $300 million for the year in state sub­
sidies for the pools, out of total health costs for 
the year of about $600 billion. Today, such costs 
would amount to around $500 million nationwide, 
or about one-tenth of 1 percent of the nation’s to­
tal health costs.

Some 29 states have already enacted legisla­
tion to create such high risk pools, which already 
cover more than 100,000 individuals. The pools 
generally charge 25 to 50 percent more than for 
comparable policies. They arc usually managed 
by a major insurer, such as Blue Cross.

Nebraska offers an example of a well-run risk 
pool. Coverage from the pool is available to any 
state resident who has been denied health insur­
ance within the last six months. The pool charges 
35 percent more than standard rates. The pool cov­
ers close to 3,500 state residents, or about 0.2 per­
cent of the state’s population.

Another good example is Illinois. Blue Cross

Blue Shield administers the plan there. It covers 
hospital, physician, and surgeon services; x-ray 
and diagnostic services; prescription drugs; skilled 
nursing, hospice and home health care; durable 
medical equipment; medically necessary physical, 
speech or occupational therapy; and mental or ner- 
vo's disorders. The beneficiary can choose front- 
end deductibles of either $500, $ 1,000 or $2,500, 
with lower premiums for higher deductibles. Ben­
efits are subject to a maximum lifetime limit of 
$500,000.

Premiums are set 35 percent above standard 
rates. The state covers remaining pool costs out 
of general revenues.

Such risk pools assure that everyone in the state 
will be able to get essential health coverage. But 
they do so without disrupting the insurance mar­
ket for the 99 percent who can obtain standard 
insurance of their choice. Instead, the less than 1 
percent who cannot obtain market coverage are 
provided with an alternative system that focuses 
needed subsidies only on them. Moreover, these 
subsidies can be funded more broadly by the gen­
eral public, as discussed below, rather than by a 
narrow segment of the market.

Risk Pool Premiums. To qualify as an accept­
able alternative under Kassebaum-Kennedy, the 
state risk pool must charge premium rates consis­
tent with standards included in the NAIC model 
Health Plan for Uninsurable Individuals Act? The 
NAIC model provides that the risk pool premi­
ums should start at 125 tol 50 percent of standard 
rates and then be adjusted upward to cover costs 
to a maximum of 200 percent of standard rates. 
Given the high costs of the uninsurables covered 
by the pool, this would result in stabilized premi­
ums for the pool of twice the standard rates.

As noted above, most state risk pools today 
charge 25 to 50 percent more than standard rates. 
The Secretary of HHS would probably approve a 
state plan that included these lower rates. But the 
higher rates in the NAIC model may be desirable. 
They would recoup even more of the costs of the 
pool, reducing the state subsidy. Moreover, the 
higher rates would further ensure that the pool 
would be restricted only to those who were truly 
uninsurable, as those who could get insurance else­
where at lower cost would do so. This would keep
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as many people in the regular private market as 
possible. A state program to help the poor pay risk- 
pool premiums would avoid any hardship to the 
poor from these higher premium rates.

Risk Pool Benefits. Kassebaum-Kennedy 
specifies as well that the risk pool must provide 
benefit coverage consistent with the NAIC risk- 
pool model. That model actually provides for two 
alternative approaches to specifying the benefits 
to be provided by the plan. One is for the risk pool’s 
governing board to determine (be exact coverage 
package to be offered by the pool, subject to the 
approval of the state insurance commissioner. The 
other is for the state to specify in legislation the 
exact benefits to be provided by the pool.

The first alternative is far more desirable. If 
the state legislature tries to specify the benefits, it 
will be subject to unyielding pressure from every 
health related special interest to be included, ulti­
mately resulting in a more costly and less work­
able risk pool plan. The package would also be 
rigid and ineffective, requiring an act of the legis­
lature every time a change must be made.

Better to have the benefits determined by the 
private insurers running the pool, who would be 
insulated from special interest pressure groups. 
The package could then also be changed promptly 
as needed. The legislature should simply adopt a 
general guideline requiring the pool to provide 
coverage equivalent to standard comprehensive 
coverage sold in the state. This could then be en­
forced by requiring final approval by the state in­
surance commissioner of the coverage package.

It would be best for the risk pool to offer a 
choice of higher deductibles for the risk pool cov­
erage in return for lower premiums, as in Illinois 
and some other states. Higher deductibles are an 
ideal way of controlling costs for more routine 
expenses, as patients would be more careful with 
their own out-of-pocket funds than with insurance 
pool funds. A range of low and high deductibles 
with actuarially fair premiums should be accept­
able to III IS, since that would provide a choice of 
coverage as specified in Kassebaum-Kennedy.

The risk pool could offer other cost-saving 
options, as well. It could allow beneficiaries to 
take their coverage through a medical savings ac­
count, or any of a lull range of managed care plans,

as well as a traditional fee-for-service plan. The 
beneficiaries could be allowed lower premim.v; or 
other financial benefits for the lower-cost plans.

Preexisting Conditions. Kassebaum-Kennedy 
specifies as well that the state risk pool cannot 
impose any preexisting condition exclusion on 
those who would have been eligible for group-to- 
individual portability without such exclusion un­
der the standard Kassebaum-Kennedy provisions. 
The NAIC risk pool model actually includes a pre­
existing condition exclusion of six months for any 
condition treated or examined during the six 
months before coverage. To be acceptable under 
Kassebaum-Kennedy, the risk pool cannot apply 
such an exclusion to the individuals covered un­
der the standard Kassebaum-Kennedy prc .ons. 
The pool can apply such an exclusion period to 
others, however.

Lifetime Caps. The NAIC model provides as 
well for the state to impose a lifetime cap on ben­
efits the risk pool would provide. If the cap is the 
same as any lifetime cap allowed on the insurance 
individuals would be able to buy under 
Kassebaum-Kennedy, then it should be permissible 
for the risk pool. However, such caps arc contrary 
to the idea of risk pools serving as a health insur­
ance safety net of last resort, ensuring that those 
in need would always have somewhere to turn to 
get coverage. Such a true safety net would belter 
enable the state to resist bad reforms imposed on 
the rest of the private insurance market, such as 
guaranteed issue.

Wailing Lists. Some states limit the number 
of people to be covered by the risk pools to the 
amount of funding available each year. This re­
sults in a waiting list including people who apply 
after the limit has been reached. To be acceptable 
under Kassebaum-Kennedy, a state risk pool can­
not apply such a waiting list to individuals eli­
gible for the standard Kassebaum-Kennedy indi­
vidual market provisions.These eligible individu­
als must be able to receive risk-pool coverage as 
soon as their eligibility is established,

’I he risk pool can apply such a waiting list lo 
others. But, again, such a waiting list undermines 
the risk pool’s role as a health insurance safely 
net of last resort, which again is valuable in trying 
to avoid bail reforms for the rest of the market.
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Funding Sources. The NAIC risk-pool model 
offers a number of alternative funding sources for 
the state risk-pool subsidies. One alternative is to 
impose assessments on insurance policies sold 
throughout the state, which is the most common 
revenue source in current state risk pools. But such 
an assessment raises the cost of insurance and in­
creases the number of uninsured. Another alter­
native is to tax hospitals and doctors directly. But 
this would focus the risk-pool costs only on those 
in need of medical care. The best option is simply 
r° use the state’s general revenues. Then the cost 
would be covered by ihe public as a whole in each 
state. Since the subsidy is based on a social deci­
sion to help those in need of health care, it should 
be broadly funded by the public as a whole, rather 
than any narrower group.

Risk Pool Eligibility. State risk pools gener­
ally provide that individuals must be turned down 
by one or more private insurers before they can 
receive risk-pool coverage. Whether a risk pool 
serving as a state alternative under Kassebaum- 
Kennedy can impose this requirement on those 
who are eligible for the standard individual mar­
ket provisions of Kassebaum-Kennedy is uncer­
tain. This should be allowed, because those who 
can get other private market coverage would have 
a choice of coverage available to them, which is 
the goal of Kassebaum-Kennedy.

The NAIC risk-pool model and some states 
allow risk-pool coverage to a yone who would be 
charged a higher rate by private insurers than the 
risk-pool premium. If the risk pool is 200 percent 
of standard rates, then this may be workable. But 
at lower pool rates, this provision may draw more 
people than necessary into the risk pools and out 
of the private market. On the other hand, it seems 
unfair to reject individuals because their insurance 
accepted them at higher rates than the pool, while 
allowing others to enjoy the pool’s subsidies and 
lower rates because they were turned down alto­
gether. The best solution may be lo adopt the 
higher NAIC model premiums and then allow in 
the pool those who would be charged higher pri­
vate rates.

The NAIC model provides that resident de­
pendents of a person accepted for risk-pool cov­
erage would be eligible for the risk pool as well.

But that would unnecessarily draw people into the 
pool and out of the standard private market where 
they should be covered if al all possible. The state- 
supported pools would then be unnecessarily dis­
placing the private market, where the public would 
be best served. For the same reason, states should 
not adopt an NAIC model provision providing for 
risk-pool coverage for those who have incurred 
certain specified illnesses, regardless of whether 
they have been turned down for private coverage. 
Everyone should have to apply for such coverage 
first, to ensure that all who can be accepted by the 
standard private market are accepted.

Risk Pool Administration. The NAIC risk- 
pool model seems to call for the state to set up 
and run the pool, with administration contracted 
out to a private insurer. But a better alternative 
would be to have an association of private insur­
ers set up and run the pool, with administration 
contracted out to one insurer. Then the govern­
ment would only regulate the pool. This would 
keep the pool in the private sector as much as pos­
sible and help to insulate the pool from political 
pressure.

Risk Pools — the Best Option. The many 
states that already have risk pools should be able 
to qualify them as an acceptable alternative under 
Kassebaum-Kennedy with only minor changes. 
These risk pools arc the best option for states not 
only because they would probably be the easiest 
alternative to win federal approval. They would 
also assure the public of essential health coverage 
when needed, without burdening everyone else in 
the standard market, as guaranteed issue or other 
bad reforms would do.

Other NAIC Models. Kassebaum-Kennedy 
also specifically names two NAIC models as ac­
ceptable alternatives. One is the Individual Health 
Insurance Portability Act. This alternative, how­
ever, is worse than the standard provisions of 
Kassebaum-Kennedy. It has even broader guaran­
teed issue requirements, mandating that insurers 
provide insurance to anyone who has had qualify­
ing coverage within the previous 31 days. 
Kassebaum-Kennedy requires qualifying coverage 
for 18 months prior to eligibility for a guaranteed 
issue policy. Moreover, under the NAIC model, 
the state specifics benefits in the two policies in­
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surers must offer subject to guaranteed issue re­
quirements. Under Kassebaum-Kennedy, the in­
surers determine what is in their plans, subject to 
broad regulatory requirements.

The NAIC model also contains numerous re­
strictions on premiums not included in 
Kassebaum-Kennedy. The government would re­
strict the differences in premiums between differ­
ent policies, and differences in premium increases 
over time. Rates charged for the two policies that 
must be available for guaranteed issue would be 
determined by an average ot the rates for the 
insurer’s other policies.

Moreover, insurers would be subject to a so- 
called risk-adjustment arrangement. Under this op­
tion, bureaucrats would take funds from insurers 
that earned more on the policies subject to guar­
anteed issue and give them to insurers that earned 
less on such policies, until all had the same net 
profit.

This NAIC model would do nothing to relieve 
the problems created by standard Kassebaum- 
Kennedy regulation, as previously discussed. 
Rather, it would make these problems worse by 
mandating broader guaranteed issue to more 
people. The model would allow healthy individu­
als to drop their coverage and not pay any premi­
ums for years and years, and then become eligible 
for guaranteed issue after purchasing coverage for 
just a few weeks.

Moreover, the government specifying policy 
coverage and benefits reduces freedom of choice 
in the open market and will probably result in 
higher costs, as political pressures cause the bu­
reaucrats to add more and more unnecessary ben­
efits and coverage. The premium restrictio: s 
would add to costs for most people as well, as what 
could be charged to sicker individuals would be 
reduced and their costs would then have to be paid 
for by others through higher premiums.

Even the risk-adjustment mechanism would 
add to costs, as insurers would lose incentives to 
control costs for their own plans since they would 
not be able to keep any net profits from their ef­
forts. Moreover, this risk adjustment would force 
insurers to cede control over their finances and 
funds to Ihe risk redistributing adjustment bureau­
crats. This and the other factors mentioned above

would likely cause most or ali insurers to leave 
the state, reducing access to coverage. In addition, 
the higher costs described above would again lead 
to more uninsured, as more of the young and 
healthy dropped coverage to save money in their 
tight budgets.

The second NAIC model referred lo in the leg­
islation is the individual health insurance provi­
sions of the Small Employer and Individual Health. 
Insurance Availability Model Act. This model, 
however, is even worse than the first one. The 
model provides for full-scale guaranteed issue 
without even the protections offered by 
Kassebaum-Kennedy. Individual insurer.-* would 
have to sell their policies to anyone without o'her 
coverage, regardless of their health condition or 
whether they were previously insured. Healthy 
people would then have no reason to pay for health 
coverage, knowing that they could “buy” it when 
they got sick. As the sick signing up for the cover­
age caused premiums to soar, even more of the 
healthy would drop out faster. As a result, premi­
ums would soar even more, the uninsured would 
increase even faster, and insurers would flee, leav­
ing little or no access to individual insurance in 
the state.

To make it even worse, the model provides for 
modified community rating as well. This means 
that premiums for the guaranteed issue insurance 
plans could vary only due to differences in costs 
among geographic areas, number of people insured 
in a family policy, and the age of those covered. 
There could be no difference in premiums due to 
health risks. A person with AIDS or cancer who 
showed up for a guarantced-issue poliey could be 
charged no more for the coverage than a healthy 
person of the same age in the same geographic 
area. Moreover, even the differences that could be 
charged for different ages would not nearly reflect 
actual differences in health costs due to age.

This would cause premiums to soar even more 
for the young and healthy, as they would be forced 
to bear even more of the costs of the sick who 
couldn’t nearly be charged the costs of their care. 
This in turn would only further exacerbate the in­
crease in the uninsured, the flight of insurers from 
the state, and the collapse in available health cov­
erage.
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States should adopt this NAIC model only if 
they actually want to destroy their private insur­
ance markets so they can adopt outright state-run 
socialized medicine instead.

OTHER ALTERNATIVES

Mandatory Right of Conversion. Kassebaum- 
Kennedy also explicitly mentions mandatory group 
conversion as one of the alternatives states could 
adopt. Under this approach, workers covered by 
group employer insurance would have an auto­
matic right to convert lhat coverage into an indi­
vidual policy they could take with them if they 
left their job. They would then pay the premiums 
for such coverage themselves, rather than their 
employers. This would provide automatic full 
portability for employer group coverage.

Moreover, under this approach the large group 
employer market would not be able to dump its 
sickest workers on the individual insurance mar­
ket, as under Kassebaum-Kennedy. Instead, work­
ers who had been covered by the large group em­
ployer market while they were healthy and low 
cost would continue to be covered by that market 
when they became sick, with the same insurers 
bearing their costs who had received their premi­
ums all of the years when they were healthy.

To make this workable, those who convert their 
group coverage to individual policies should not 
be priced as though they were a separate pool.This 
would make their premiums quite expensive, as 
sicker individuals who could no longer work or 
who could not obtain coverage elsewhere would 
tend to predominate in this pool. Rather, these 
workers should continue in the same employer 
group pool as before and be charged the standard 
rates in that pool. State premium regulation could 
provide for this.10

Such a policy would simply extend the princi­
pal of guaranteed rcnewabi'ity, discussed earlier. 
In the individual market where guaranteed rcnew- 
ability applies, an individual who becomes sick 
must continue to be covered at the same standard 
rates. Similarly, under the option proposed here, a 
worker covered by employer group insurance who 
became sick would be able to continue coverage 
at the same standard rates as before.

Just as guaranteed renewability makes insur­
ance somewhat more expensive, so would a right 
of conversion for group employer insurance make 
that insurance somewhat more expensive. But just 
as for individual guaranteed renewability, this is 
the price of real insurance coverage that provides 
actual protection to the worker against the cost of 
sickness, rather than ineffective insurance that can 
leave the covered beneficiary in the lurch when a 
serious illness develops. The added cost here is 
not the redistributed costs of others imposed on a 
segment of the market, as under the group-to-in- 
dividual portability provisions of Kassebaum- 
Kennedy. Rather, it is the cost of providing real 
insurance protection to the workers themselves.

Under this reform, the insurance sold to the 
employer would include a provision granting 
workers the right to convert to an individual policy. 
If desired, the group insurer could contract with 
an individual insurer to administer such policies, 
but under the terms and the rates set by the origi­
nal group insurance policy.

However, states could not impose this require­
ment on employers who self-insure, as those em­
ployers are exempt from state regulation under 
ERISA. The federal government would have to 
adopt legislation providing for such a requirement 
for these employers. Until then, a state could only 
adopt this requirement for employers who pur­
chased group coverage from an insurer. To have 
an acceptable alternative under Kassebaum- 
Kennedy, the slate would then have to also adopt a 
risk pool or some other policy alternative for those 
who worked for self-insured employers.

Open Enrollment. Kassebaum-Kennedy 
again explicitly mentions open enrollment as one 
of the other possible alternatives. Eleven states 
have in fact arranged for their slate Blue Cross 
Blue Shield plan to maintain such open enroll­
ment, accepting everyone who applies, regardless 
of health condition.

In return, the states grant the Blue Cross Blue 
Shield plans special subsidies and advantages, 
such as exemptions from premium taxes or con­
tributions to state guarantee funds, or hospital dis­
counts

States that wish to adopt this alternative can 
simply contract with one or more insurance firms

12 The Stale Factor: Complying wilh Kassebaum-Kennedy
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to accept this role, and pay the firm an annual sub­
sidy to offset losses. This would then effectively 
be the same policy as an uninsurable risk pool, 
with all the same advantages previously described. 
The arrangement should involve many of the same 
features discussed above for risk pools, such as 
required premiums at some level above standard 
rates for those who would otherwise be 
uninsurable.

To be acceptable under Kassebaum-Kennedy, 
this open-enrollment insurance must again be of­
fered without a preexisting condition exclusion for 
those who would have been eligible for group-to- 
individual portability under the standard 
Kassebaum-Kennedy provisions. Moreover, the 
benefits provided by the open-enrollment insur­
ance policy must be similar to the benefits pro­
vided by standard comprehensive insurance cov­
erage offered in the state.

Guaranteed Issue. Finally, Kassebaum- 
Kennedy explicitly mentions as an alternative for 
states “a mechanism under which each eligible in­
dividual is provided a choice of all individual 
health insurance coverage otherwise avail­
able.” 11 This seems to be another option for states 
to offer guaranteed issue of individual insurance 
plans. This would be counterproductive for all of 
the reasons mentioned earlier, and consequently, 
states should avoid it.

CONCLUSION

Kassebaum-Kennedy threatens a regu'atory di­
saster for states, with rapidly rising insurance pre­
miums, sharp increases in the number of unin­
sured, and withdrawal of private health insurers 
from the state, reducing choice and access to health 
coverage, These provisions in fact may ultimately 
destroy the market for individual health insurance 
in each state, leaving those without employer-pro­
vided insurance nowhere to go except the govern­
ment. The same may ultimately be true of the small 
employer group market.

To avoid these problems, states should adopt 
the alternatives Kassebaum-Kennedy allows to its 
individual insurance market regulations. The best 
of these is state insurable risk pools, which would 
achieve the goals of Kassebaum-Kennedy with­

out its destructive effects. Such risk pools would 
assure the public of essential health coverage when 
needed, without hurting the 99 percent who are 
best served by coverage in the standard market. 
These risk pools would also probably be the easi­
est alternative to win federal approval. With such 
an approved alternative, states can then retain then- 
traditional control over the regulation of health 
insurance.

ENDNOTES

1 Under COBRA, any worker employed by a firm of 20 or 
more workers has the right to conlinue ihe firm's coverage for 
18 months after leaving the firm, as long as the worker contin­
ues to pay the premiums during that time. Workers employed by 
firms with less than 20 workers do nol have such rights and 
could go directly to individual insurance under Kassebaum- 
Kennedy.

3 Peter J. Ferrara, The Health Policy Debate: Options for 
Return, NCPA Policy Backgrounder No. 13, National Center for 
Policy Analysis, Dallas, Texas, July 7, 1994; Jill D. Foley, Unin­
sured in the United Stales: The Nonclderly Population Without 
Health Insurance, (Washington, DC: Employee Benefits Research 
Institute, April, 1991)

5 Foley, supra, p. 16.

4 See Ferrara, supra, p. 15.

5 Sec Council For Affordable Health insurance, Guaran­
teed Issue: Guaranteed lo Make the Problem in the Small Group 
Market Worse, Nov. 1992, p. 8.

h See National Center for Policy Analysis,

7 These surveys arc reported in Council For Affordable
Health insurance, supra, p. 9

11 Risk Pools. A  Belter Solution for Preexisting Condi­
tions, Brief Analysis No. 112, National Center for Policy Analy­
sis. June 30, 1994.

g Sect. 2744(c)(2)(B) as codified in Sect. 102(a) of Title 
X X V II of the Public Health Services Act. as amended.

Such a premium arrangement would constitute a risk- 
spreading mechanism as mentioned in Kassebaum-Kennedy, since 
the costs of those who became sick after coverage would be shared 
with those who remain healthy, as in true insurance. This is just 
the principal of guaranteed renewability applied the same as in Ihe 
individual market as discussed below.

"  Sect. 2744(C)(3)(B). in Sect. 102(9) of Title XX V II of 
the Public Health Insurance Act, as amended.
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CS FOR HOUSE BILL NO. 218(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY T H E  H O U SE LA B O R  AND C O M M E R C E  C O M M IT T E E

Offered:
Referred:

5ponsor(s): H O U SE LA B O R  AND C O M M E R C E  C O M M IT T E E  BY REQ U EST

A BILL

FOR AN ACT ENTITLED

'An Act to regulation and examination of insurers and insurance agents; relating

o kinds of insurance; relating to payment of insurance taxes and to required

nsurance reserves; relating to insurance policies; relating to regulation of capital,

:urplus, and investments by insurers; relating lo hospital and medical service

:orporations; and providing for an effective date."

IE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.06.030 is amended by adding a new subsection to read:
(h) A volunteer member of an advisory committee who has been appointed by 

the director under a provision of this title to assist and advise the director on issues or 

matters concerning a specific area of insurance is not entitled to payment of per diem 
or travel expenses authorized under AS 39.20.180.

* Sec. 2. AS 21.06.110 is amended to read:
Sec. 21.06.110. Director’s annual report. As early in each calendar year as
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is reasonably possible, the director shall prepare and deliver an annual report to the 

commissioner, who shall notify the legislature that the report is available, showing, 
with respect to the preceding calendar year,

(1) a list of the authorized insurers transacting insurance in this state, 
with a summary of their financial statement as the director considers appropriate;

(2) the name of each insurer whose certificate of authority was 
surrendered, suspended, or revoked [BUSINESS WAS CLOSED] during the year 
and [,] the cause of surrender, suspension, or revocation [THE CLOSING, AND 

THE AMOUNT OF ASCERTAINABLE ASSETS AND LIABILITIES OF EACH 

CLOSED BUSINESS];
(3) the name of each insurer authorized to do business in this state 

against which delinquency or similar proceedings were instituted [,] and, if against an 
insurer domiciled in this state, a concise statement of the facts with respect to each 

proceeding and its present status;
(4) a statement in regard to examination of rating organizations, 

advisory organizations, joint underwriters, and joint reinsurers as required by 

AS 21.39.120;
(5) the receipt and expenses of the division for the year;
(6) recommendations of the director as to amendments or 

supplementation of laws affecting insurance [,] or the office of director;
(7) other pertinent information and matters the director considers

proper.
* Sec. 3. AS 21.06.160(a) is amended to read:

(a) Each person examined, other than [AS TO] examinations under 

AS 21.06.130, shall pay a reasonable rate calculated on [ALL THE COSTS OF, 
AND EXPENSES INCURRED BY DIVISION STAFF EXAMINERS, INCLUDING] 
salary, [AND] benefit costs, and estimated division overhead for time spent directly 
or indirectly related to the examination. Each person examined, other than 
examinations under AS 21.06.130. shall nav actual out-of-pocket business 
expenses, including travel expenses, incurred hv division staff examiners [,] and 
shall pay the compensation of a contract examiner, to be set at a reasonable customary
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rate, for conducting the examination [,] upon presentation of a detailed account of the 
charges and expenses by the director or under an order of the director. The 
accounting may either be presented periodically during the course of the examination 

or at the termination of the examination. A person may not pay and an examiner may 

not accept additional compensation for an examination.

* Sec. 4. AS 21.09.210(b) is amended to read:
(b) Each insurer, and each formerly authorized insurer with respect to 

premiums received while an authorized insurer in this state, shall pay a tax on the total 
direct premium income received during the year ending on the preceding December 

31 and paid for the insurance of property or risks resident or located in the statej other 

than wet marine and transportation insurance, after deducting from the total direct 
premium income the applicable cancellations, returned premiums, the unabsorbed 
portion of any deposit premium, all policy dividends, unabsorbed premiums refunded 

to policyholders, refunds, savings, savings coupons, and other similar returns paid or 
credited to policyholders with respect to their policies. No deductions may be made 
of cash surrender value of policies. Considerations received on annuity contracts are 

not included in the direct premium income and are not subject to tax. The tax shall be 

paid to the director at least annually but not more often than once each quarter on 

the dates specified bv the director. The method of payment must be bv the 

electronic or other payment method specified bv the director. The tax [OR 

BEFORE MARCH 1, AND] is computed at the rate of
(1) for domestic and foreign insurers, except hospital and medical 

service corporations, 2.7 percent;
(2) for hospital and medical service corporations, six percent of their 

gross premiums less claims paid.
* Sec. 5. AS 21.09.210(d) is amended to read:

(d) An authorized insurer shall, with respect to all wet marine and 
transportation contracts written in this state during the preceding calendar year, [ON 
OR BEFORE MARCH 1 OF EACH YEAR,] pay to the director a tax of three-quarters 
of one percent on its gross underwriting profit. The director shall specify the dates 
that navment is due and the electronic or other method hv which payment is to

WORK DRAFT WORK DRAFT 0-LS0850VE

-3- CSHB 218(L&C)
N ew  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]



1
2
3
4
5
6
7

8
9

10

11

12
13

14

15

16

17

18
19

20
21

22

23

24
25
26

27
28
29
30
31

be made. The gross underwriting profit is computed by deducting* from the net 

premiums on wet marine and transportation insurance contracts, the net losses paid 
during the calendar year under the contracts. In the case of an insurer issuing 
participating contracts, the gross underwriting profit may not include, for computation 
of the tax prescribed by this section, the amounts refunded or paid as participation 
dividends by the insurers to the holders of the contracts. In this subsection,

(1) "net losses" means gross losses less salvage and recoveries on 
reinsurance ceded:

(2) "net premiums" means gross premiums less all return premiums and 

premiums for reinsurance.

* Sec. 6. AS 21.09 is amended by adding a new section to read:
Sec. 21.09.245. Required notice, (a) If an insurer intends to change the 

insurer’s name, domicile, or other information provided on the certificate of authority, 

the insurer shall file a notice of the change with the director within 30 days before or 

after the intended change takes effect.
(b) If an insurer changes the insurer’s articles of incorporation, bylaws, 

business address, phone number, or other information maintained by the director, the 
insurer shall file a notice of the change witn the director not later than 90 days after 

the effective date of the change.
(c) Failure by an insurer to provide notification required by this section may 

result in a civil penalty of up to $1,000 and, additionally, a civil penalty of up to $50 

for each day that the information is withheld from the director.

* Sec. 7. AS 21.09 is amended by adding a new section to read:
Sec. 21.09.320. Maintenance of records, (a) An insurer domiciled in a 

jurisdiction other than this state shall keep at its principal place of business a complete 

record of its assets, transactions, and affairs in accordance with the methods and 
systems that are customary or suitable to the kind of insurance transacted.

(b) To meet the requirements of (a) of this section, the insurer shall keep the 
records specified in AS 21.69.390(d) for 10 years from the date the record was created 
or as required by the record maintenance requirements of the insurer's domicile 

jurisdiction, whichever is longer.
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* Sec. 8. AS 21.12.020(a)(4)(A)(iii) is amended to read:
(iii) in the case of a single assuming insurer, the trust 

shall consist of trust money representing the assuming insurer's 
liabilities attributable to business written in the United States and, in 

addition, include a trust surplus of not less than $20,000,000; the single
assuming insurer shall make available to the director an annual

certification of the insurer's solvency [BY THE INSURER'S 

DOMICILIARY REGULATOR AND] by an independent certified 

public accountant or an accountant holding a substantially equivalent 

designation as determined by the director;

* Sec. 9. AS 21.12.050 is amended to read:
Sec. 21.12.050. Health insurance defined. Health insurance is insurance of 

human beings (1) against bodily injury, disablement, or death by accident or accidental 
means; (2) against the resulting expenses of the injury, disablement, or death; (3)

against disablement or expense resulting from sickness or childbirth; (4) against

expense incurred in prevention of sickness; (5) for dental care; and (6) including every 
insurance that applies to injury, disablement, or death. Transaction of health 

insurance includes disability insurance and stop-loss insurance but does not include 

workers' compensation insurance.
* Sec. 10. AS 21.12.050 is amended by adding a new subsection to read:

(b) In this section, "stop-loss insurance" means insurance purchased by a self- 

insured employer to cover benefits the employer incurs in excess of a preset limit.

* Sec. 11. AS 21.14.010(a) is amended to read:
(a) A life and health domestic insurer, property and casualty domestic insurer, 

or other insurer required by the director shall, on or before March 1, submit to the 

director a report of its risk based capital covering the previous calendar year [, IF 
REQUIRED BY THE DIRECTOR]. The report must be in a form and contain the 

information required by risk based capital instructions. A domestic insurer required 

to submit a report under this subsection shall file the report with
(1) the National Association of Insurance Commissioners; and
(2) the insurance regulatory agency in each state in which the insurer

WORK DRAFT . WORK DRAFT - 0-LS0850\E

-5- CSHB 218(L&C)
N ew  T e x t :  U n d e r l i n e d  (D E L E T E D  T E X T  B R A C K E T E D ]



18
19

20

21

22
23
24
25

26

27

28
29
30
31

is authorized to trans ;ct business [,] if the insurance regulatory agency has requested 

the report in writing from the insurer; a report requested under this paragraph shall be 
delivered

(A) not later than 15 days from the receipt of a request if the 
report has already been filed with the director; or

(B) at the time the report is filed with the director, if the report 
has not yet been filed with the director.

* Sec. 12. AS 21.14.200(18) is amended to read:
(18) "risk based capital instructions" means risk based capital 

instructions for a life and health insurer or for a property and casualty insurer adopted 
by order of [REGULATION BY] the director after an open meeting as provided 

under AS 44.62.310 fAS 21.14.010);

* Sec. 13. AS 21.18.050 is amended to read:
Sec. 21.18.050. Reserves and liabilities, in general. In a determination of the 

financial condition of an insurer, capital stock and liabilities to be charged against its 

assets shall include
(1) the amount of its capital stock outstanding, if any;

(2) the amount, estimated consistent with the provisions of this title, 
necessary to pay all of its unpaid losses and claims incurred on or before the date of 

statement, whether reported or unreported, together with the expenses of adjustment 

or settlement;
(3) with reference to life and health insurance and annuity contracts,

(A) the amount of reserves on life insurance policies and 
annuity contracts in force, valued according to the tables of mortality, rates of 
interest, and methods adopted under this title that are applicable;

(B) reserves for disability benefits, for both active and disabled

lives;
(C) reserves for accidental death benefits;
(D) additional reserves that may be required by the director, 

consistent with practice formulated or approved by the National Association of 

Insurance Commissioners, on account of the insurance;
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(4) with reference to health insurance, the amount of reserves required 
under AS 21.18.080 - 21.18.086 [AS 21.18.080];

(5) with reference to insurance other than specified in (3) and (4) of 

this section, and other than title insurance, the amount of reserves equal to the 
unearned portions of the gross premiums charged on policies in force, computed in 
accordance with this chapter;

(6) taxes, expenses, and other obligations due or accrued at the date of
the statement.

* Sec. 14. AS 21.18.080 is repealed and reenacted to read:

Sec. 21.18.080. Reserve standards for health insurance, (a) The adequacy 

of health insurance reserves must be determined based on the sum of policy reserves 

determined under AS 21.18.082, claim reserves determined under AS 21.18.084, and 
premium reserves determined under AS 21.18.0S6.

(b) Reserve adequacy must be determined by a prospective gross premium 
valuation. For policies in force, in a claims status, or in a continuation of benefits 
status on the valuation date, the gross premium valuation must take into account the 

present value of all expected benefits unpaid, all expected expenses unpaid, and all 

unearned or expected premiums, including expected future premium increases.

(c) A gross premium valuation must be performed whenever there is an 

indication that reserves and future premiums may be insufficient to cover future claims 

for a particular block of policies or for the entire health insurance block. If a reserve 

inadequacy is determined to exist, the loss must be immediately recognized and 
reserves increased to account for the inadequacy. The increased reserves will be 
considered minimum reserves.

* Sec. 15. AS 21.18 is amended by adding new sections to read:
Sec. 21.18.082. Policy reserves for health insurance, (a) Except as provided 

in (b) of this section, policy reserves are required for all individual and group health 
insurance policies or groups of policies

(1) with level premiums or with a gross premium pricing structure at 
time of issue that results in future benefits exceeding the corresponding future 
valuation net premiums at any time; or
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(2) for which gross premiums are restricted by contract, regulation, or 

another reason that results in future gross premiums, reduced by expenses for 

administration, commissions, and taxes, being insufficient to cover future claims.

(b) Policy reserves are not required for health insurance policies that cannot 
be continued after one year from the date of issue.

(c) The structiv: of valuation net premiums used under a health insurance 
policy must be consisted; with the structure of gross premiums on the date the policy 
is issued.

(d) For return of premium benefits, deferred cash benefits, policies with 
premium rates that are not guaranteed, and where the effects of insurer underwriting 

by policy duration are specifically used in the valuation morbidity standard, 

termination rates that exceed the mortality rates in the tables required in (g)(2) of this 
section may be used but may not exceed the lesser of

(1) 80 percent of the total termination rate used in the calculation of 

gross premiums; or

(2) eight percent.

(e) The methods and procedures used to determine health insurance policy 

reserves must be consistent with the methods and procedures used to determine claim 

reserves for a health insurance policy.
(f) Negative reserves on a benefit may be offset against positive reserves for 

other benefits in the same policy, but the total policy reserve with respect to all 

benefits combined may not be less than zero.
(g) Except as provided in (d) and (h) - (k) of this section, policy reserves for 

policies issued after July I, 1997, must be determined based on
(1) a maximum interest rate equal to the maximum interest rate allowed 

under AS 21.18.110 for the valuation of whole life insurance issued on the same date 

as the health insurance policy;
(2) a termination assumption equal to the mortality table allowed under 

AS 21.18.110 for the valuation of whole life insurance issued on the same date as the 

health insurance policy or equal to a mortality table approved by the director for use 

in determining the policy reserves;
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(3) for long-term care policies issued after July I, 1997,
(A) a mortality assumption equal to the 1983 Group Annuity 

Mortality Table without projection;

(B) a lapse assumption for policy durations one through four
equal to the lesser of 80 percent of the voluntary lapse rate used in the

calculation of gross premiums or eight percent; and
(C) a lapse assumption for policy durations five and later of 100 

percent of the voluntary lapse rate used in the calculation of the gross 

premiums or four percent;
(4) a two-year full preliminary term method under which the terminal 

reserve is zero on the first and second policy anniversary dates;

(5) a morbidity assumption for
(A) individual disability income insurance issued (i) after

December 31, 1997, equal to Tables A or B of the 1985 Commissioners’
Individual Disability Tables for policies; and (ii) before January 1, 1998, equal 
to the 1964 or 1985 Commissioners’ Individual Disability Tables; the insurer 
shall indicate which morbidity table the insurer will use for all individual 

disability income policies issued in a calendar year;
(B) group disability income insurance issued

(i) after December 31, 1997, equal to the 1987 

Commissioners’ Group Disability Table; and
(ii) before January I, 1998, equal to the morbidity 

assumption in use by the insurer before January 1, 1998;
(C) scheduled or fixed time period hospital, surgical, or 

maternity benefit policies issued
(i) after December 31, 1997, equal to the 1974 Medical 

Expense Table A from the Transactions of the Society of Actuaries, 

Volume XXX; and
(ii) before January I, 1998, equal to the morbidity 

assumption in use by the insurer before January 1, 1998;
(D) cancer expense benefits for policies issued
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(i) after December 31, 1997, equal to the 1985 National 

Association of Insurance Commissioners Cancer Claim Cost Tables; and

(ii) before January 1, 1998, equal to the morbidity
assumption in use by the insurer before January 1, 1998;

(E) accidental death benefits for policies issued

(i) after December 31, 1997, equal to the 1959 
accidental death benefit table; and

(ii) before January 1, 1998, equal to the morbidity
assumption in use by the insurer before January 1, 1998; or

(F) all other individual or group policy benefits equal to a 
morbidity table established for reserve determination by an actuary qualified 
to determine the morbidity table and approved by the director; the morbidity
table must contain a pattern of incurred claims cost that reflects the underlying

morbidity and may not be constructed for the primary purpose of minimizing 

reserves.
(h) The reserve method for return of premium or other deferred cash benefits 

must be a preliminary term method that is applied only in relation to the issue date of 

the policy and is a
(1) one-year preliminary term method if benefits are provided before 

the 20th policy anniversary; or •
(2) two-year preliminary term method if the benefits are provided only 

on or after the 20th policy anniversary.
(i) The reserve method for long-term care insurance must be calculated on a

(1) two-year full preliminary term method for a policy or certificate 

issued on or before July 1, 1997; and
(2) one-year full preliminary term method for a policy or certificate 

issued after July 1, 1997.
(j) Reserve adjustments due to rate changes, revised assumptions, or other 

reasons for return of premium or other deferred cash benefits must be applied on the 

effective date of the adoption of the reserve adjustment.
(k) An alternative method or basis of determining policy reserves may be used
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if the aggregate policy reserve is not less than the aggregate policy reserves determined 

under (c) - 0) of this section.
(1) An insurer shall annually review prospective policy liabilities on policies 

valued by tabular reserves to determine the continuing adequacy and reasonableness 
of the tabular reserves given future gross premiums. The insurer shall make 
adjustments to the tabular reserves if the tests indicate that the basis of the reserves is 
no longer adequate.

(m) Policy reserves that are valued based on the 1964 or 1985 Commissioneri, 

Individual Disability Tables must include a provision for a waiver of premium benefit 

with the minimum reserve for the benefit equal to the valuation net premium to be 

waived.
(n) Policy reserves for long-term care insurance may not be less than the net 

single premium for any nonforfeiture benefits provided by the policy or certificate.

Sec. 21.18.084. Claim reserves for health insurance, (a) Claim reserves are 

required for all incurred and unpaid claims on all health insurance policies.
(b) Claim expense reserves are required for the estimated expense of settlement 

of all incurred and unpaid claims.
(c) Claim reserves for prior valuation years must be tested for adequacy and 

reasonableness using claim runoff schedules in accordance with the statutory annual 

statement, including consideration of any residual unpaid liability. Claim reserve 

adequacy must be determined in the aggregate.

(d) Claim reserves must be determined as follows:
(1) for policies that require policy reserves under AS 21.18.082(a), 

based on a maximum interest rate equal to the maximum interest rate allowed under 
AS 21.18.110 for the valuation of whole life insurance issued on the same date as the 

date the claim was incurred;
(2) for policies that do not require policy reserves under 

AS 21.18.082(b), based on a maximum interest rate equal to the maximum interest rate 
allowed under AS 21.18.110 for the valuation of single premium immediate annuities 
issued on the same date as the date the claim was incurred less 100 basis points;

(3) except as provided in (4) and (5) of this subsection, a morbidity
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assumption for

(A) individual disability income insurance must be equal to the 
morbidity assumption used in determining policy reserves under 
AS 21.18.082(g)(5);

(B) group disability income insurance for policies issued
(i) after December 31, 1997, must be equal to the 1987 

Commissioners Group Disability Table; and
(ii) before January 1, 1998, must be equal to the 

morbidity assumption in use by the insurer before January 1, 1998;
(C) accidental death benefits must be equal to the actual amount 

of claims incurred; and
(D) all other individual or group policy benefits must be equal 

to a morbidity table approved by the director and established for reserve 

determination by an actuary qualified to determine the morbidity table;
(4) for individual or group disability claims with a duration from

disablement of less than two years, morbidity assumptions may be based on the 

insurer’s experience if determined credible by the insurer or upon another basis 

designed to place a sound value on the liabilities as determined by the insurer;
(5) if approved by the director, reserves for group disability income 

claims with a duration from disablement of more than two years but less than five 
years may be based on the insurer’s experience for which the insurer maintains control 

of underwriting and claim administration; request for approval to use this modified 

reserve basis must include
(A) an analysis of the credibility of the experience;
(B) a description of how all the insurer's experience is proposed 

to be used in setting the reserves;
(C) a description and quantification of the margins to be

included;
(D) a summary of the financial impact that the proposed plan 

of modification would have on the insurer’s last filed annual statement;
(E) a copy of the approval from the state of domicile; and
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(F) all other information requested by the director;
(6) any generally accepted actuarial reserving method or other 

reasonable method approved by the director may be used; the method used to estimate 

liabilities may be an aggregate method; approximations based on groupings and 
averages may also be used.

(e) Claim reserves that are valued based on the 1964 or 1985 Commissioners’ 
Individual Disability Tables must include a provision for a waiver of premium benefit 
with the minimum reserve for the benefit equal to the valuation net premium to be 

waived.
Sec. 21.18.086. Premium reserves for health insurance, (a) Unearned 

premium reserves must be established for the period of coverage for which premiums, 

other than premiums paid in advance, have been paid beyond the date of valuation.
(b) Due and unpaid premiums that are carried as an asset in the annual 

statement must be treated as premiums in force and are subject to the unearned 
premium reserve requirements of this section. Unpaid commissions, premium taxes, 
and costs of collection associated with due and unpaid premiums must be carried in 

the annual statement as an offsetting liability.
(c) Gross premiums paid in advance for a period of coverage starting after the 

next premium due date following the valuation date may be discounted to the valuation 

date and must be held as a separate liability in the annual statement or as an addition 

to the unearned premium reserve established in this section.
(a) The minimum unearned premium reserve for a policy is the pro rata 

unearned modal premium that applies to the valuation period beyond the date of 

valuation. If a policy reserve is required for a policy, the unearned modal premium 

is the valuation net modal Ternium on the policy reserve. If no policy reserve is 

required for a policy, the unearned modal premium is the gross modal premium for the 

policy.
(e) The sum of the unearned premium and policy reserves for all policies may 

not be less than the gross modal unearned premium reserve on all policies as of the 

date of valuation. The total unearned premium and policy reserves may not be less 
than the expected claims for the period after the valuation date represented by the
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unearned premium reserve.

(0 An insurer may use approximations and estimates in determining premium 
reserves, including groupings, averages, and aggregate estimates. The approximations 

or estimates must be tested periodically and not less frequently than triennially to 
determine adequacy.

(g) Premium reserves based on the 1964 or 1985 Commissioners’ Individual 
Disability Tables must include policies on premium waiver as in-force contracts and 

establish a minimum reserve for a waiver of premium benefit equal to the unearned 
modal valuation net premium being waived.

* Sec. 16. AS 21.21 is amended by adding a new section to read:

Sec. 21.21.410. Custodians, (a) A custodial agreement between an insurer and 

an institution holding the assets, securities, or investments of the insurer must provide 
that the custodian is obligated to indemnify the insurer for losses involving an 
insurance company asset or security in the custodian's custody resulting from the 

negligence or dishonesty of the custodian’s officers, employees, or agents, or caused 
by burglary, robbery, holdup, theft, or mysterious disappearance, including loss by 

damage or destruction. The agreement must also provide that, in the event of a loss, 

an asset or security will be promptly replaced or the value of the asset or security and 

the value of a loss of rights or privileges resulting from the loss will be promptly 

replaced.

(b) The custodian for assets, securities, or investments of the insurer may only 

be a bank, trust company, or securities firm that is properly authorized by the insurer 
and approved by the director.

* Sec. 17. AS 21.27.010(f) is amended to read:
(0 A person who performs management services under a written contract for 

an admitted insurer is not required to be licensed as a managing general agent [,] if

(I) either
(A) the person is a United States manager of the United States 

branch of an alien admitted insurer; or
(B) the person’s compensation is not based on the volume of 

premium written; and
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(2) the person

(A) is a wholly-owned subsidiary of the admitted insurer;
(B) wholly owns the admitted insurer; or

(C) is a wholly-owned subsidiary of the insurance holding
company subject to AS 21.22 that owns or controls the admitted insurer.

* Sec. 18. AS 21.27.010(i) is amended to read:

(i) A person licensed under AS 21.75 as an attorney-in-fact, or a person who 
meets the requirements for exemption from licensure under AS 21.75. is not 

required to be additionally licensed under this chapter while acting on behalf of 

subscribers and within the scope and authority of a subscribers agreement of a 

reciprocal insurer or exchange licensed under AS 21.75.
* Sec. 19. AS 21.27.040(a) is amended to read:

(a) Application for a license shall be made to the director upon forms 

prescribed by the director. As a part of or in connection with [,] the application, the 

applicant shall furnish information concerning the applicant’s identity, personal 

history, experience, business record, purposeSj [OF THE APPLICANT] and other 

pertinent facts [CONCERNING THE APPLICANT] that the director may reasonably 
require. The applicant shall declare under oath and subject to penalty of denial, 

nonrenewal, suspension, or revocation of a license issued by the director that the 
statements made in or in connection with the application are true, correct, and 
complete to the best of the applicant’s knowledge and belief. Payment of an 

application fee established under AS 21.06.250 must be submitted with the application.
* Sec. 20. AS 21.27.370(b) is amended to read:

(b) A person [LICENSEE] may not be promised or paid, directly or indirectly, 
compensation for procuring an application or for placing a kind or class of insurance 
for which the person [LICENSEE] is not then licensed to procure or place or for 
insurance that the person [LICENSEE] is prohibited by this title from procuring or 

placing.
* Sec. 21. AS 21.27.390(b) is amended to read:

(b) Except as otherwise provided hv law, a [A] temporary license may not 
be in effect for more than 90 consecutive days [,] and may not be renewed or reissued
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for more than one additional 90-day period.
* Sec. 22. AS 21.27.405(b) is amended to read:

(b) If the director determines that a person has violated this chapter, the 
director shall serve an order upon the person charged requiring that person to cease 
and desist from engaging in the act or practice. [SERVICE REQUIRED UNDER 

THIS SUBSECTION SHALL BE BY MAIL WITH A CERTIFICATE OF MAILING 
FROM THE UNITED STATES POSTAL SERVICE.] A person aggrieved by the 

cease and desist order may demand a hearing under AS 21.06.170 - 21.06.240.
* Sec. 23. AS 21.27.440(a) is amended to read:

(a) In addition to any other penalty provided by law, a person that the director 
determines under AS 21.06.170 - 21.06.240 has violated the provisions of this chapter 

is subject to
(1) a civil penalty equal to the compensation promised, paid, or to be 

paid, directly or indirectly, to a person [LICENSEE] in regard to each violation;

(2) either a civil penalty of not more than $10,000 for each violation 

or a civil penalty of not more than 525,000 for each violation if the director determines 

that the person wilfully violated the provisions of this chapter; and
(3) denial, nonrenewal, suspension, or revocation of a license.

* Sec. 24. AS 21.27.640(b)(5) is amended to read:

(5) provide in or with its application
(A) all basic organizational documents of the third-party 

administrator, including articles of incorporation, articles of association, 
partnership agreement, trade name certificate, trust agreement, shareholder 

agreement, and other applicable documents and all endorsements to the 

required documents;
(B) the bylaws, rules, regulations, or similar documents 

regulating the internal affairs of the administrator;
(C) the names, mailing addresses, physical addresses, official 

positions, and professional qualifications of persons who are responsible for the 

conduct of affairs of the third-party administrator; including the members of the 
board of directors, board of trustees, executive committee, or other governing
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board or committee; the principal officers in the case of a corporation or the 

partners or members in the case of partnership or association; shareholders 
holding directly or indirectly 10 percent or more of the voting securities of the 

third-party administrator; and any other person who exercises control or 
influence over the affairs of the third-party administrator;

(D) certified financial statements for the prior two years, or for 
each vear and partial vear that the applicant has been in business if less 
than two years, prepared by an independent certified public accountant 
establishing [THAT ESTABLISH] that the applicant is solvent, that the 
applicant’s system of accounting, internal control, and procedure is operating 
effectively to provide reasonable assurance that money is promptly accounted 

for and paid to the person entitled to the money, and any other information that 
the director may require to review the current financial condition of the 

applicant; and
(E) a statement describing the business plan, including 

information on staffing levels and activities proposed in this state and in other 

jurisdictions and providing details establishing the third-party administrator’s 

capability for providing a sufficient number of experienced and qualified 

personnel in the areas of claims handling, underwriting, and record keeping;

* Sec. 25. AS 21.34.040(c)(4) is amended to read:
(4) a Lloyd’s syndicate or an insurer belonging to a [OTHER] similar 

groupj including incorporated and individual unincorporated insurers 
[UNDERWRITERS], may qualify if it maintains a trust fund jointly and severally 

with the other members of the group in an amount not less than $50,000,000, as 
security to the full amount, for the protection of all policyholders [ITS POLICY 

HOLDERS] and creditors of each member of the group in the United States; the 
incorporated members may not be engaged in any business other than underwriting as 

a member of the group and shall be subject to the same level of solvency regulation 
and control by the group’s domiciliary regulator as are the unincorporated members; 

the trust fund must consist of instruments of substantially the same character and 
quality as those that are eligible investments for the capital and statutory reserves of
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admitted insurers authorized to write like kinds of insurance in this state or of 
irrevocable, clean, and unconditional letters of credit; the trust fund must have, an 
expiration date that at no time is less than five years;

* Sec. 26. AS 21.34.040(c)(5) is amended to read:
(5) each syndicate or insurer belonging to an insurance exchange 

created by the laws of individual states may qualify if the insurance exchange [IT] 
maintains capital and surplus, or the substantial equivalent, of not less than 
550,000,000 in the aggregate; for insurance exchanges that maintain funds for the 
protection of all insurance exchange policyholders, each individual syndicate shall 

maintain minimum capital and surplus, or the substantial equivalent, of not less than 
$3,000,000; in the event the insurance exchange does not maintain funds for the 

protection of all its policyholders, each individual syndicate shall meet the minimum 

requirements of (1) or (2) of this subsection;
* Sec. 27. AS 21.34.180(b) is amended to read:

(b) The surplus lines tax is due on the date specified bv the director and 

mav [SECOND DAY OF MARCH FOLLOWING THE CALENDAR YEAR IN 

WHICH THE PREMIUM IS WRITTEN. THE TAX SHALL] be paid bv electronic 
or other means as specified hv the director. The tax shall be [TO AND] reported 

on forms prescribed by the director [,] ora upon the director’s order̂  paid to and 

reported on forms prescribed by. the surplus lines association.

* Sec. 28. AS 21.34.190(a) is amended to read:
(a) The fee for filing the statement under AS 21.34.180(b) is an amount equal 

to one percent on gross premium charged less any return premiums as reported on the 
statement [DURING THE PRECEDING CALENDAR YEAR]. The surplus lines 

broker shall pay the fee at the time of filing of the statement.

* Sec. 29. AS 21.36.095(e) is amended to read:
(e) In this section, "insurer" includes

(1) an insurer, as defined in AS 21.90.900;
(2) a group health plan, as defined in 29 U.S.C. 1167(1) (Employee 

Retirement Income Security Act of 1974);
(3) a health maintenance organization, as defined in AS 21.86.900;
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(4) a hospital service corporation or medical service corporation, as 

defined in AS 21.87.330;
(5) Comprehensive Health Insurance Association, established in 

AS 21.55.010 [A WRITING CARRIER, AS DEFINED IN AS 21.55.500]; and

(6) an entity offering a service benefit plan, as referred to in 42 U.S.C.
1396g-l.

* Sec. 30. AS 21.36 is amended by adding a new section to read:
Sec. 21.36.185. Maintenance of complaint handling records. An insurer 

shall maintain a complete record of all the complaints received by the insurer since the 
date of the insurer's last market conduct examination under AS 21.06.120 or for four 

years, whichever occurs first. This record must indicate the total number of 
complaints, the classification of each complaint by line of insurance, the nature of each 

complaint, the disposition of each complaint, and the time it took to process each 

complaint. For purposes of this section, "complaint" means any written 

communication primarily expressing a grievance.

* Sec. 31. AS 21.36.240 is amended to read:
Sec. 21.36.240. Failure to renew. An insurer may only [NOT] fail to renew 

a personal insurance policy on the policy’s annual anniversary [IN FORCE FOR 

LESS THAN 12 MONTHS]. An insurer may not fail to renew a policy unless a 

written notice of nonrenewal is mailed to the named insured as required by 
AS 21.36.260 at least 20 days for a personal insurance policy, and at least 45 days for 
a business or commercial insurance policy, before the expiration date of the policy or 
of the anniversary date of a policy written for a term longer than one year or with no 
fixed expiration date. If notice of nonrcnewal is not given as required by this section, 
the existing policy shall continue until the insurer provides notice for the time period

required by this section for that policy. This section does not apply
(1) if the insurer has in good faith manifested its willingness to renew;

(2) in case of nonpayment of premium for the expiring policy, or
(3) if the insured fails to pay the premium as required by the insurer

for renewal.
* Sec. 32. AS 21.36.290 is amended to read:
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Sec. 21.36.290. Policy period, (a) A [EXCEPT AS DESCRIBED IN (b) OF 

THIS SECTION, A] policy with a policy period or term [OF LESS THAN 12 

MONTHS SHALL, FOR THE PURPOSES OF AS 21.36.210 - 21.36.310, BE 

CONSIDERED TO BE WRITTEN FOR A POLICY PERIOD OR TERM OF 12 
MONTHS EXCEPT IN CASE OF CANCELLATION UNDER ANY OF THE 
CIRCUMSTANCES SPECIFIED IN AS 21.36.210, AND A POLICY WRITTEN FOR 
A TERM] longer than one year or a policy with no fixed expiration date shall be 

considered to be written for successive policy periods or terms of one year4 and 
termination by an insurer effective on an anniversary date of the policy shall be 

considered a failure to renew.
(b) The rate for [FOR DETERMINING THE APPROPRIATE RATE OR 

PREMIUM,] a personal automobile insurance policy mav not be changed more 

frequently than once every [WITH A POLICY PERIOD OR TERM OF LESS THAN 

SIX MONTHS SHALL, FOR THE PURPOSES OF AS 21.36.210 - 21.36.310, BE 
CONSIDERED TO BE WRITTEN FOR A POLICY PERIOD OR TERM OF] six 

months.
* Sec. 33. AS 21.36.390 is repealed and reenacted to read:

Sec. 21.36.390. Notice to director, (a) An insurer or licensee that has reason 
to believe that a fraudulent claim has been made against it shall send the director a 

report disclosing information that the director may require.
(b) An insurer or licensee that has reason to believe lhat an insurance producer 

with which it is doing business is involved in a defalcation, embezzlement, or violation 
of the provisions of AS 21.36.360 shall immediately send the director a report 

disclosing the basis for that belief and any other information that the director may 

require.
(c) An insurer or licensee, its employee or agent, or another person acting in 

good faith is not civilly liable for damages resulting from the filing of the report or the 

furnishing of information required by this section or by the director.
(d) The director shall investigate facts reported under this section and shall refer 

facts indicating a violation of law to the appropriate prosecutor or agency.

* Sec. 34. AS 21.39.045(b) is amended to read:
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(b) The director shall accept a rate filing for workers’ compensation insurance 

if the filing includes a reasonable method of recognizing differences in rates of pay for 
the construction industry, and the method uses a credit scale that begins at an 

amount equal to the average weekly wage in this state for the construction industry 

as determined by the Department of Labor.
* Sec. 35. AS 21.42.130 is amended to read:

Sec. 21.42.130. Grounds for disapproval. The director shall disapprove a 
form filed under AS 21.42.120 or withdraw a previous approval of the form [,] only 

if the form
(1) is in any respect in violation of or does not comply with this title;
(2) contains or incorporates by reference, where incorporation is 

permissible, an inconsistent, ambiguous, or misleading clause, or exception and 
condition that deceptively affects the risk purported to be assumed in the general 

coverage of the contract;
(3) has a title, heading, or other indication of its provisions that is

misleading;
(4) is printed or otherwise reproduced in a manner that renders a 

provision of the form substantially illegible;
(5) provides benefits for Medicare supplement [SUPPLEMENTAL 

AND INDIVIDUAL HEALTH] insurance that are unreasonable in relation to the 

premium charged.
* Sec. 36. AS 21.42 is amended by adding a new section to read:

Sec. 21.42.205. Coordination of benefits, (a) Unless prohibited by federal 

law, an insurer authorized under AS 21.09 to offer, issue for delivery, deliver, or renew 
an individual or group health insurance policy for major medical coverage on an 
expense incurred basis; a health maintenance organization authorized under AS 21.86 
to offer a contract to provide major medical health care services on a prepaid basis; 

or a service corporation authorized under AS 21.87 to offer or renew an individual or 
group subscriber's contract for major medical coverage shall include a coordination of 

benefits provision in a major medical policy or contract.
(b) The director may adopt regulations to implement this section.
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* Sec. 37. AS 21.42 is amended by adding a new section to read:
Sec. 21.42.265. Effective date of coverage. Unless otherwise provided by 

law, the effective date of a change relating to coverage under an insurance contract as
a result of a change to this title is the issue date for a new policy or the renewal date
for a renewal policy.

* Sec. 38. AS 21.54 is amended by adding a new section to read:
Sec. 21.54.015. Rate requirements. Rates charged for a group health 

insurance policy may not be excessive, inadequate, or unfairly discriminatory.

* Sec. 39. AS 21.66.110(a) is amended to read:
(a) Each [ANNUALLY EACH] title insurance company shall pay [ON OR 

BEFORE MARCH 1,] a tax of one percent of the amount of gross title insurance 

premiums received by ita including as premium income received from guaranteed 

certificates of title and other guarantees of title [DURING THE PRECEDING 

CALENDAR YEAR] covering property in this state, as shown by its annual statement 
to the director. The director shall specify the due dates and the method of 

navment.

* Sec. 40. AS 21.66.390(a) is amended to read:
(a) A title insurance company shall make rates that are not excessive or 

inadequatê  [AND] that do not unfairly discriminate between risks in this state that 
involve essentially the same exposure to loss and expense elements, and lhat give due 

consideration to
(1) the desirability for stability of rate structures;
(2) the necessity of assuring the financial solvency of title insurance 

companies in periods of economic depression by encouraging growth in assets of title 

insurance companies in periods of high business activity; [AND]
(3) the necessity for assuring a reasonable margin of underwriting and 

operating profit; and
(4) investment income.

* Sec. 41. AS 21.69.310(a) is amended to read:
(a) Meetings of stockholders or members of a domestic insurer shall be held 

in the city or town of its principal office or place of business in this state. The
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meetings may be held, for good cause, in another location within the state upon
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approval ot‘ the director.

* Sec. 42. AS 21.69.520(a) is amended to read:
(a) Subject to the director’s prior written approval, a [A] domestic stock 

or mutual insurer may borrow money to defray the expenses of its organization or [,] 

provide it with surplus funds [, OR FOR ANY PURPOSE OF ITS BUSINESS,] upon 
a written agreement that the money is required to be repaid only out of the insurer’s 

surplus in excess of that stipulated in the agreement. The agreement may provide for 
interest not exceeding six per cent a year, which interest may or may not constitute a 

liability of the insurer as to its funds other than the excess of surplus, as stipulated in 
the agreement. A commission or promotion expense may not be paid in connection 

with the loan.
* Sec. 43. AS 21.75.045(a) is amended to read:

(a) A person may not act in the capacity of attorney-in-fact for a subscriber 
regarding a subject that is resident, located, or to be performed in this state or for a 
reciprocal insurer licensed to do business in this state unless the person is licensed 

under this chapter. The director may adopt regulations that establish qualifications for 

being licensed as an attorney-in-fact. The attorney-in-fact for a [DOMESTIC] 

reciprocal insurer [TRANSACTING ALL OF ITS INSURANCE ACTIVITIES ON A 

SUBJECT RESIDENT, LOCATED, AND TO BE PERFORMED IN THIS STATE] 

is exempt from licensing under this title if the attorney-in-fact
(1) is a wholly-owned subsidiary of the reciprocal; and
(2) does not act as attorney-in-fact for another unaffiliated reciprocal

insurer.
* Sec. 44. AS 21.76.020(b) is amended to read:

(b) By October 1 of each year, the administrator of a joint insurance 
arrangement shall prepare and deliver to the Legislative Budget and Audit Committee 

and the director a report showing the true and correct financial condition of the joint 

insurance arrangement. The report must
(!) be attested to by the administrator and the board of directors;

(2) include an analysis, certified by a member of the American
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Academy of Actuaries, of the sufficiency of the loss reserves; and

(3) be certified by a certified public accountant.
* Sec. 45. AS 21.76.080(e) is amended to read:

(e) Within 150 [60] days of the end of the fiscal year, the administmtor shall 
furnish a detailed report of the operation and condition of the fund to the board of 
directors and the director of the division of insurance. [THE REPORT FURNISHED 
TO THE DIRECTOR OF INSURANCE SHALL BE

(1) FILED IN THE GENERAL FORM AND CONTEXT 
ACCEPTABLE TO THE DIRECTOR;

(2) IN ACCORDANCE WITH ACCOUNTING PRINCIPLES 

ESTABLISHED UNDER THIS TITLE; AND

(3) AVAILABLE FOR PUBLIC INSPECTION.]

* Sec. 46. AS 21.78.293(b) is amended to read:
(b) The court shall review and adopt [MAY APPROVE, DISAPPROVE, OR 

MODIFY] the receiver’s report on claims hv approving those claims that are 
supported bv .substantial evidence and disapproving allowed claims that are not 
supported bv substantial evidence. Claims in a report that are not disapproved 

[MODIFIED] by the court within a period of 120 [60] days following submission by 
the receiver shall be treated by the receiver as allowed claims.

* Sec. 47. AS 21.87.140(c) is amended to read:
(c) Each service agreement shall further effectively provide in substance that

(1) the participant provider shall be compensated for services rendered 
to a subscriber in accordance with terms [A SCHEDULE OF FEES] contained in the 

agreement or attached to and made a part of the agreement [,] and that the participant 
provider may not request or receive from the service corporation compensation for the 

services thnt [WHICH] is not in accord with the terms [SCHEDULE];
(2) compensation for services may be prorated and settled under the 

circumstances and in the manner referred to in AS 21.87.300;
(3) if the participant provider withdraws from the agreement, the 

withdrawal may not be effective as to a subscriber’s contract ;n force on the date of 
the withdrawal until the termination of the subscriber’s contract or the next anniversary
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of the subscriber’s contract, whichever date is the earlier.
* Sec. 4S. AS 21.87.150(c) is amended to read:

(c) Each service agreement must further effectively in substance provide that

(1) the participant hospitals shall be compensated for services rendered 
to a subscriber in accordance with terms [A SCHEDULE OF CHARGES] contained 
in the agreement or attached to and made a part of the agreement [,] and that the 

hospital may not request or receive from the service corporation compensation for the 
services that is not in accord with the terms [SCHEDULE];

(2) compensation for services may be prorated and settled under the 

circumstances and in the manner referred to in AS 21.87.300;
(3) if the participant hospital withdraws from the agreement, the 

withdrawal may not be effective as to a subscriber’s contract in force on the date of 
the withdrawal until the termination of the subscriber’s contract or the next anniversary 
of the subscriber’s contract, whichever date is the earlier.

* Sec. 49. AS 21.87.180(a) is amended to read:
(a) A service corporation may not issue or use a basic form of service 

agreement or subscriber’s contract, or application, identification, supplement, or 

endorsement to be connected with the agreement or contract, until the form has been 

filed with and approved by the director. This provision does not apply to riders 

[AGREEMENTS, CONTRACTS, APPLICATIONS, IDENTIFICATION 

SUPPLEMENTS], endorsements, or other forms of unique character designed for and 

used with relation to a particular subject [SET OF CIRCUMSTANCES].

* Sec. 50. AS 21.87.190(b) is amended to read:
(b) The service corporation shall, before use, file with the director 01 a 

schedule of subscription rates, fees, or payments of any kind to be charged subscribers!
(2) everv rating manual, schedule, plan, rule, or formula; and {3} [SHALL FILE] 
before use, any modification to the rating manual, schedule, plan, rule, or formula. 
Each filing must state the effective date and must provide a comprehensive 
description of the coverage. The director mav withhold the rating formula from 

public inspection for as long as the director determines thnt withholding the 

rating formula is necessary to protect the service corporation against unwarranted
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injury or is in the public interest [EVERY PROPOSED CHANGE OR 

MODIFICATION IN THE RATES, FEES, OR PAYMENTS].
* Sec. 51. AS 21.87.200 is repealed and reenacted to read:

Sec. 21.87.200. Reserves. In addition to the surplus fund provided for in 
AS 21.87,210, each service corporation shall establish and maintain unimpaired 
reserves and liabilities required under AS 21.18.050.

* Sec. 52. AS 21.89.020(g) is amended to read:

(g) An insurance company offering automobile liability insurance in this state 
shall offer a short term policy valid for no more than seven days. The coverage 

available for the short term policy must be comparable to coverage available for longer 
term policies. The provisions of AS 21.36.210 • 21.36.310 do not apply to short 

term policies issued under this subsection.

* Sec. 53. AS 21.90.900(29) is amended to read:
(29) "policy" means the written contract of or written agreement for or 

effecting insurance, by whatever name called, and includes all clauses, riders, 

endorsements, and papers attached to it and a part of it; for a group, trust, 

association, or similar entity, it also means a certificate or other evidence of 

insurance that establishes the written contract of or written agreement for or 
effecting insurance for an insured or other beneficiary of the entity;

* Sec. 54. AS 21.90.900 is amended by adding a new paragraph to read:
(41) "certified financial statement" means a financial statement upon 

which an independent certified public accountant, or an accountant holding a 

substantially equivalent designation as determined by the director, renders or disclaims 

an opinion after performance of an audit.

* Sec. 55. AS 21.81 is repealed.
* Sec. 56. Sections 4, 5, 25 - 28, and 39 of this Act take effect January I, 1998.
* Sec. 57. Except as provided in sec. 56 of this Act, this Act takes effect on July 1, 1997.
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CS FOR HOUSE BILL NO. 218(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMM ITTEE

O ffered:
Referred:

Sponsor(s): HOUSE LABOR AND COMMERCE COMM ITTEE BY REQUEST

A BILL

FOR AN ACT ENTITLED 

"An Act relating to regulation and examination of insurers and insurance agents; 

relating to kinds of insurance; relating to payment of insurance taxes and to 

required insurance reserves; relating to insurance policies; relating to regulation 

of capital, surplus, and investments by insurers; relating to hospital and medical 

service corporations; relating to the portability and availability of health care 

insurance; making amendments to the insurance statutes to conform to federal 

requirements regarding health insurance; relating to the repeal of certain small 

employer health care insurance provisions; repealing delayed provisions relating to 

dental, vision, and hearing insurance in secs. 3 and 4, ch. 101, SLA 1992; 

repealing delayed provisions relating to small employer health care insurance in 

secs. 4, 7, 9, and 12, ch. 39, SLA 1993; repealing the delayed effective date in 

sec. 5, ch. 101, SLA 1992, and in sec. 13, ch. 39, SLA 1993; and providing for

-1-
N ew  T e x t  U n d e r l i n e d  (D E L E T E D  T E X T  B R A C K E T E D ]

CSHB 218(L&C)



1

2
3
4
5
6
7

8
9

10

11
12

13
14
15

16
17

18
19
20
21

22
23
24
25
26
27
28
29
30
31

is reasonably possiblej the director shall prepare and deliver an annual report to the 

commissioner, who shall notify the legislature that the report is available, showing, 
with respect to the preceding calendar year,

(1) a list of the authorized insurers transacting insurance in this state, 
with a summary of their financial statement as the director considers appropriate;

(2) the name of each insurer whose certificate of authority was 
surrendered, suspended, or revoked [BUSINESS WAS CLOSED] during the year 
and [,] the cause of surrender, suspension, or revocation [THE CLOSING, AND 
THE AMOUNT OF ASCERTAINABLE ASSETS AND LIABILITIES OF EACH 

CLOSED BUSINESS];
(3) the name of each insurer authorized to do business in this state 

against which delinquency or similar proceedings were instituted [,] and, if against an 
insurer domiciled in this state, a concise statement of the facts with respect to each 

proceeding and its present status;
(4) a statement in regard to examination of rating organizations, 

advisory organizations, joint underwriters, and joint reinsurers as required by 

AS 21.39.120;
(5) the receipt and expenses of the division for the year;
(6) recommendations of the director as to amendments or 

supplementation of laws affecting insurance [,] or the office of director;
(7) other pertinent information and matters the director considers

proper.
* Sec. 5. AS 21.06.160(a) is amended to read;

(a) Each person examined, other than [AS TO] examinations under 
AS 21.06.130, shall pay a reasonable rate calculated on [ALL THE COSTS OF, 
AND EXPENSES INCURRED BY DIVISION STAFF EXAMINERS, INCLUDING] 
salaryj [AND] benefit costs, and estimated division overhead for time spent directly 
or indirectly related to the examination. Each person , examined, other than 
examinations under AS 21.06.130. shall pay actual out-of-pocket business 
expenses, including travel expenses, incurred hy division staff examiners [,] and 

shall pay the compensation of a contract examiner, to be set at a reasonable customary

WORK DRAFT WORK DRAFT 0-LS0850\B

-3- CSHB 218(L&C)
N e w  Text: U n d e r l i n e d  (D E L E T E D  T E X T  B R A C K E T E D ]



THE FOLLOW ING DOCUM ENT(S) 
HAVE BEEN  REFILM ED TO 

ASSURE LEGIBILITY OR PAGINATION

Central Microfilm Services 
Dcpartemenl of Education 
State of Alaska

Rev. 6/98



THE FOLLOW ING DOCUM ENT(S) 
HAVE BEEN  REFILM ED TO 

ASSURE LEGIBILITY OR PAGINATION

Central Microfilm Services 
Dcpartemenl of Education 
State of Alaska

ev. 6/98



r

1

2

3

4

5

6

7

8

9

10

11

12

0-LS0850VB
F ord

4 /17 /97

WORK DRAFT WORK DRAFT WORK DRAFT

CS FOR HOUSE BILL NO. 218(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMM ITTEE

Offered:
Referred:

Sponsor(s): HOUSE LABOR AND COMMERCE COMM ITTEE BY REQUEST

A BILL

FOR AN ACT ENTITLED 

"An Act relating to regulation and examination of insurers and insurance agents; 

relating to kinds of insurance; relating to payment of insurance taxes and to 

required insurance reserves; relating to insurance policies; relating to regulation 

of capital, surplus, and investments by insurers; relating to hospital and medical 

service corporations; relating to ihe portability and availability of health care 

insurance; making amendments to the insurance statutes to conform to federal 

requirements regarding health insurance; relating to the repeal of certain small 

employer health care insurance provisions; repealing delayed provisions relating to 

dental, vision, and hearing insurance in secs. 3 and 4, ch. 101, SLA 1992; 

repealing delayed provisions relating to small employer health care insurance in 

secs. 4, 7, 9, and 12, ch. 39, SLA 1993; repealing the delayed effective dale in 

sec. 5, ch. 101, SLA 1992, and in sec. 13, ch. 39, SLA 1993; and providing for

-1- CSHB 218(L&Cj
N e w  T e x t :  U n d e r l i n e d  (D E L E T E D  T E X T  B R A C K E T E D ]



k

1

2

3
4
5
6
7

8
9

10
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The puipose of secs. 3, 11, 12, 31 - 34, 43 - 57, 59 - 90, 99 - 
102, 108, aad 110 - 116, of this Act is to implement the minimum federal standards for health 
care insurance enacted under P.L. 104-191 (Health Insurance Portability and Accountability 
Act of 1996).

* Sec. 2. AS 21.06.030 is amended by adding a new subsection to read:
(h) A volunteer member of an advisory committee who has been appointed by 

the director under a provision of this title to assist and advise tiie director on issues or 

matters concerning a specific area of insurance is not entitled to payment of per diem 
or travel expenses authorized under AS 39.20.180.

* Sec. 3. AS 21.06.085 is amended to read:
Sec. 21.06.085. Uniform data and procedures for health claims, (a) The 

director shall adopt by regulation uniform claims forms, uniform standards, and 
uniform procedures for the processing of data relating to billing for and payment of 
health care services provided to state residents. A health care insurer shall use the 

uniform claims forms and comply with the uniform standards and procedures 
established under this section.

(b) In this section,
(1) "health care services" has the meaning given in AS 21.86.900;
(2) ["HEALTH INSURANCE" HAS THE MEANING GIVEN IN

AS 21.12.050;
(3)] "health care insurer" has the meaning given in AS 21.54.500 

[MEANS AN INSURER TRANSACTING THE BUSINESS OF HEALTH 
INSURANCE, A HEALTH MAINTENANCE ORGANIZATION UNDER AS 21.86, 
A HOSPITAL SERVICE CORPORATION UNDER AS 21.87, A MEDICAL 
SERVICE CORPORATION UNDER AS 21.87, OR A COMBINED MEDICAL 
SERVICE AND HOSPITAL SERVICE CORPORATION UNDER AS 21.87].

* Sec. 4. AS 21.06.110 is amended to read:
Sec. 21.06.110. Director’s annual report. As early in each calendar year as
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is reasonably possiblej the director shall prepare and deliver an annual report to the 

commissioner, who shall notify the legislature that the report is available, showing, 
with respect to the preceding calendar year,

(1) a list of the authorized insurers transacting insurance in this state, 
with a summary of their financial statement as the director considers appropriate;

(2) the name of each insurer whose certificate of authority was 
surrendered, suspended, or revoked [BUSINESS WAS CLOSED] during the year 
and [,] the cause of surrender, suspension, or revocation [THE CLOSING, AND 

THE AMOUNT OF ASCERTAINABLE ASSETS AND LIABILITIES OF EACH 
CLOSED BUSINESS];

(3) the name of each insurer authorized to do business in this state 

against which delinquency or similar proceedings were instituted [,] and, if against an 
insurer domiciled in this state, a concise statement of the facts with respect to each 

proceeding and its present status;
(4) a statement in regard to examination of rating organizations, 

advisory organizations, joint underwriters, and joint reinsurers as required by 

AS 21.39.120;
(5) the receipt and expenses of the division for the year;
(6) recommendations of the director as to amendments or 

supplementation of laws affecting insurance [,] or the office of director;
(7) other pertinent information and matters the director considers

proper.
* Sec. 5. AS 21.06.160(a) is amended to read:

(a) Each person examined, other than [AS TO] examinations under 
AS 21.06.130, shall pay a reasonable rate calculated on [ALL THE COSTS OF, 
AND EXPENSES INCURRED BY DIVISION STAFF EXAMINERS, INCLUDING] 
salarŷ  [AND] benefit costs, and estimated division overhead for time spent directly 
or indirectly related to the examination. Each person examined, other than 
examinations under AS 21.06.130. shall nav actual out-of-pocket business 

expenses, including travel expenses, incurred bv division staff examiners [,] and 

shall pay the compensation of a contract examiner, to be set at a reasonable customary

WORK DRAFT WORK DRAFT 0-LS0850\B

-3- CSHB 218(L&C)
N ew  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]



1
2
3
4
5
6
7
8
9

10
11
12
13
14

15
16
17
18
19
20
21
22
23
24
25
26

27
28

rate, for conducting the examination [,] upon presentation of a detailed account of the 
charges and expenses by the director or under an order of the director. The 
accounting may either be presented periodically during the course of the examination 
or at the termination of the examination. A person may not pay and an examiner may 
not accept additional compensation for an examination.

* Sec. 6. AS 21.09.210(b) is amended to read:

(b) Each insurer, and each formerly authorized insurer with respect to 
premiums received while an authorized insurer in this state, shall pay a tax on the total 
direct premium income received during the year ending on the preceding December 

31 and paid for the insurance of property or risks resident or located in the state* other 
than wet marine and transportation insurance, after deducting from the total direct 

premium income the applicable cancellations, returned premiums, the unabsorbed 
portion of any deposit premium, all policy dividends, unabsorbed premiums refunded 

to policyholders, refunds, savings, savings coupons, and other similar returns paid or 
credited to policyholders with respect to their policies. No deductions may be made 
of cash surrender value of policies. Considerations received on annuity contracts are 
not included in the direct premium income and are not subject to tax. The tax shall be 
paid to the director at least annually but not more often than once each quarter on 
the dates specified bv the director. The method of payment must be bv the 
electronic or other payment method specified bv the director. The tax [OR 

BEFORE MARCH 1, AND] is computed at the rate of
(1) for domestic and foreign insurers, except hospital and medical 

service corporations, 2.7 percent;
(2) for hospital and medical service corporations, six percent of their 

gross premiums less claims paid.
* Sec. 7. AS 21.09.210(d) is amended to read:

(d) An authorized insurer shall, with respect to all wet marine and 

transportation contracts written in state during the preceding calendar year, [ON 
OR BEFORE MARCH 1 OF EACH YEAR,] pay to the director a tax of three-quarters 
of one percent on its gross underwriting profit. The director shall specify the dates 
that navment is due and the electronic or other method bv which payment is to
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be made. The gross underwriting profit is computed by deducting! from the net 

premiums on wet marine and transportation insurance contracts, the net losses paid 
during the calendar year under the contracts. In the case of an insurer issuing 

participating contracts, the gross underwriting profit may not include, for computation 
of the tax prescribed by this section, the amounts refunded or paid as participation 

dividends by the insurers to the holders of the contracts. In this subsection,
(1) "net losses" means gross losses less salvage and recoveries on 

reinsurance ceded;

(2) "net premiums" means gross premiums less all return premiums and 
premiums for reinsurance.

* Sec. 8. AS 21.09 is amended by adding a new section to read:

Sec. 21.09.245. Required notice, (a) If an insurer intends to change the 
insurer’s name, domicile, or other information provided on the certificate of authority, 
the insurer shall file a notice of the change with the director within 30 days before or 
after the intended change takes effect.

(b) If an insurer changes the insurer’s articles of incorporation, bylaws, 
business address, phone number, or other information maintained by the director, the 
insurer shall file a notice of the change with the director not later than 90 days after 
the effective date of the change.

(c) Failure by an insurer to provide notification required by this section may 

result in a civil penalty of up to $1,000 and, additionally, a civil penalty of up to $50 
for each day that the information is withheld from the director.

* Sec. 9. AS 21 09 is amended by adding a new section to read:
Sec. 21.09.320. Maintenance of records, (a) An insurer domiciled in a 

jurisdiction other than this state shall keep at its principal place of business a complete 
record of its assets, transactions, and affairs in accordance with the methods and 
systems that are customary or suitable to the kind of insurance transacted.

(b) To meet the requirements of (a) of this section, the insurer shall keep the 
records specified in AS 21.69.390(d) for 10 years from the date the record was created 
or as required by the record maintenance requirements of the insurer's domicile 

jurisdiction, whichever is longer.
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* Sec. 10. AS 21.12.020(a)(4)(A)(iii) is amended to read:

(iii) in the case of a single assuming insurer, the trust 
shall consist of trust money representing the assuming insurer's 

liabilities attributable to business written in the United States and, in 
addition, include a trust surplus of not less than $20,000,000; the single 
assuming insurer shall make available to the director an annual 
certification of the insurer's solvency [BY THE INSURER'S
DOMICILIARY REGULATOR AND] by an independent certified
public accountant or an accountant holding a substantially equivalent 
designation as determined by the director;

* Sec. 11. AS 21.12.050 is amended to read:

Sec. 21.12.050. Health and health care insurance defined. Health insurance 
is insurance of human beings (1) against bodily injury, disablement, or death by 
accident or accidental means; (2) against the resulting expenses of the injury, 
disablement, or death; (3) against disablement or expense resulting from sickness or 
childbirth; (4) against expense incurred in prevention of sickness; (5) for dental care; 
and (6) including every insurance that applies to injury, disablement, or death. 

Transaction of health insurance includes disability insurance and stop-loss insurance
but does not include workers’ compensation insurance. Health care insurance
described in fb) of this section is a tvne of health insurance under this subsection.

* Sec. 12. AS 21.15.050 is amended by adding new subsections to read:

(b) Health care insurance means that part of health insurance that provides 
benefits for medical care whether provided directly, through reimbursement, or other 
method.

(c) In this section, "stop-loss insurance" means insurance purchased by a self- 
insured employer to cover benefits the employer incurs in excess of a preset limit.

* Sec. 13. AS 21.14.010(a) is amended to read:
(a) A life and health domestic insurer, property and casualty domestic insurer, 

or other insurer required by the director shall, on or before March 1, submit to the 
director a report of its risk based capital covering the previous calendar year [, IF 
REQUIRED BY THE DIRECTOR]. The report must be in a form and contain the
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information required by risk based capital instructions. A domestic insurer required 
to submit a report under this subsection shall file the report with

(1) the National Association of Insurance Commissioners; and

(2) the insurance regulatory agency in each state in which the insurer 
is authorized to transact business [,] if the insurance regulatory agency has requested 
the report in writing from the insurer; a report requested under this paragraph shall be 
delivered

(A) not later than 15 days from the receipt of a request if the 
report has already been filed with the director; or

(B) at the time the report is filed with the director, if the report 
has not vet been filed with the director.

* Sec. 14 AS 21.14.200(18) is amended to read:
(18) "risk based capital instructions" means risk based capital 

instructions for a life and health insurer or for a property and casualty insurer adopted 
by order of [REGULATION BY] the director after an open meeting as provided 

under AS 44.62.310 [AS 21.14.010];
* Sec. 15. AS 21.18.050 is amended to read:

Sec. 21.18.050. Reserves and liabilities, in general. In a determination of the 
financial condition of an insurer, capital stock and liabilities to be charged against its 
assets shall include

( 1) the amount of its capital stock outstanding, if any;

(2) the amount, estimated consistent with the provisions of this title, 
necessary to pay all of its unpaid losses and claims incurred on or before the date of 
statement, whether reported or unreported, together with the expenses of adjustment 

or settlement;
(3) with reference to life and health insurance and annuity contracts,

(A) the amount of reserves 09 life insurance policies and 

annuity contracts in force, valued according to the tables of mortality, rates of 
interest, and methods adopted under this title that are applicable;

(B) reserves for disability benefits, for both active and disabled

lives;
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(C) reserves for accidental death benefits;

(D) additional reserves that may be required by the director,
consistent with practice formulated or approved by the National Association of
Insurance Commissioners, on account of the insurance;

(4) with reference to health insurance, the amount of reserves required 
under AS 21.18.080 - 21.18.086 [AS 21.18.080];

(5) with reference to insurance other than specified in (3) and (4) of 
this section, and other than title insurance, the amount of reserves equal to the 
unearned portions of the gross premiums charged on policies in force, computed in 

accordance with this chapter;
(6) taxes, expenses, and other obligations due or accrued at the date of

the statement.
* Sec. 16. AS 21.18.080 is repealed and reenacted to read:

Sec. 21.18.080. Reserve standards for health insurance, (a) The adequacy 
of health insurance reserves must be determined based on the sum of policy reserves 
determined under AS 21.18.082, claim reserves determined under AS 21.18.084, and 

premium reserves determined under AS 21.18.086.
(b) Reserve adequacy must be determined by a prospective gross premium 

valuation. For policies in force, in a claims status, or in a continuation of benefits 
status on the valuation date, the gross premium valuation must take into account the 
present value of all expected benefits unpaid, all expected expenses unpaid, and all 

unearned or expected premiums, including expected future premium increases.
(c) A gross premium valuation must be performed whenever there is an 

indication that reserves and future premiums may be insufficient to cover future claims 
for a particular block of policies or for the entire health insurance block. If a reserve 
inadequacy is determined to exist, the loss must be immediately recognized and 
reserves increased to account for the inadequacy. The increased reserves will be 
considered minimum reserves.

* Sec. 17. AS 21.18 is amended by adding new sections to read;
Sec. 21.18.082. Policy reserves for health insurance, (a) Except as provided 

in (b'/ of this section, policy reserves are required for all individual and group health
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insurance policies or groups of policies

(1) with level premiums or with a gross premium pricing structure at 
time of issue that results in future benefits exceeding the corresponding future 
valuation net premiums at any time; or

(2) for which gross premiums are restricted by contract, regulation, or 
another reason that results in future gross premiums, reduced by expenses for 
administration, commissions, and taxes, being insufficient to cover future claims.

(b) Policy reserves are not required for health insurance policies that cannot 
be continued after one year from the date of issue.

(c) The structure of valuation net premiums used under a health insurance 
policy must be consistent with the structure of gross premiums on the date the policy 

is issued.
(d) For return of premiur benefits, deferred cash benefits, policies with 

premium rates that are not guaranteed, and where the effects of insurer underwriting 
by policy duration are specifically used in the valuation morbidity standard, 
termination rates that exceed the mortality rates in the tables required in (g)(2) of this 
section may be used but may not exceed the lesser of

(1) 80 percent of the total termination rate used in the calculation of 

gross premiums; or
(2) eight percent.

(e) The methods and procedures used to determine health insurance policy 
reserves must be consistent with the methods and procedures used to determine claim 

reserves for a health insurance policy.
(f) Negative reserves on a benefit may be offset against positive reserves for 

other benefits in the same policy, but the total policy reserve “with respect to all 

benefits combined may not be less than zero.
(g) Except as provided in (d) and (h) - (k) of this section, policy reserves for 

policies issued after July 1, 1997, must be determined based on
(1) a maximum interest rate equal to the maximum interest rate allowed 

under AS 21.18.110 for the valuation of whole life insurance issued on the same date 
as the health insurance policy;
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(2) a termination assumption equal to the mortality table allowed under 
AS 21,18.110 for the valuation of whole life insurance issued on the same date as the 
health insurance policy or equal to a mortality table approved by the director for use 
in determining the policy reserves;

(3) for long-term care policies issued after July 1, 1997,
(A) a mortality assumption equal to the 1983 Group Annuity 

Mortality Table without projection;
(B) a lapse assumption for policy durations one through four

equal to the lesser of 80 percent of the voluntary lapse rate used in the
calculation of gross premiums or eight percent; and

(C) a lapse assumption for policy durations five and later of 100 
percent of the voluntary lapse rate used in the calculation of the gross 
premiums or four percent;

(4) a two-year full preliminary term method under which the terminal 
reserve is zero on the first and second policy anniversary dates;

(5) a morbidity assumption for
(A) individual disability income insurance issued (i) after 

December 31, 1997, equal to Tables A or B of the 1985 Commissioners’
Individual Disability Tables for policies; and (ii) before January 1, 1998, equal 
to the 1964 or 1985 Commissioners’ Individual Disability Tables; the insurer 
shall indicate which morbidity table the insurer will use for all individual 
disability income policies issued in a calendar year;

(B) group disability income insurance issued
(i) after December 31, 1997, equal to the 1987 

Commissioners’ Group Disability Table; and
(ii) before January 1, 1998, equal to the morbidity 

assumption in use by the insurer before January 1, 1998;
(C) scheduled or fixed time period hospital, surgical, or 

maternity benefit policies issued
(i) after December 31, 1997, equal to the 1974 Medical 

Expense Table A from the Transactions of the Society of Actuaries,
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Volume XXX; and

(ii) before January 1, 1998, equal to the morbidity
assumption in use by the insurer before January 1, 1998;

(D) cancer expense benefits for policies issued

(i) after December 31, 1997, equal to the 1985 National 
Association of Insurance Commissioners Cancer Claim Cost Tables; and

(ii) before January 1, 1998, equal to the morbidity
assumption in use by the insurer before January 1, 1998;

(E) accidental death benefits for policies issued

(i) after December 31, 1997, equal to the 1959 
accidental death benefit table; and

(ii) before January 1, 1998, equal to the morbidity 
assumption in use by the insurer before January 1, 1998; or

(F) all other individual or group policy benefits equal to a 
morbidity table established for reserve determination by an actuary qualified 
to determine the morbidity table and approved by the director; the morbidity

table must contain a pattern of incurred claims cost that reflects the underlying
morbidity and may not be constructed for the primary purpose of minimizing 
reserves.

(h) The reserve method for return of premium or other deferred cash benefits 
must be a preliminary term method that is applied only in relation to the issue date of 
the policy and is a

(1) one-year preliminary term method if benefits are provided before 
the 20th policy anniversary; or

(2) two-year preliminary term method if the benefits are provided only 
on or after the 20th policy anniversary.

(i) The reserve method for long-term carc insurance must be calculated on a
(1) two-year full preliminary term method for a policy or certificate 

issued on or before July 1, 1997; and

(2) one-year full preliminary term method for a policy or certificate 
issued after July 1, 1997.
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(j) Reserve adjustments due to rate changes, revised assumptions, or other 

reasons for return of premium or other deferred cash benefits must be applied on the 

effective date o f the adoption o f the reserve adjustment.

(k) An alternative method or basis of determining policy reserves may be used 

i f the aggregate policy reserve is not less than the aggregate policy reserves determined 

under (c) - (j) of this section.

(1) An insurer shall annually review prospective policy liabilities on policies 

valued by tabular reserves to determine the continuing adequacy and reasonableness 

o f the tabular reserves given future gross premiums. The insurer shall make 

adjustments to the tabular reserves i f the tests indicate that the basis of the reserves is 

no longer adequate.

(m) Policy reserves that are valued based on the 1964 or 1985 Commissioners 

Individual Disability Tables must include a provision for a waiver o f premium benefit 

with the minimum reserve for the benefit equal to the valuation net premium to be 

waived.

(n) Policy reserves for long-term care insurance may not be less than the net 

single premium for any nonforfeiture benefits provided by the policy or certificate.

Sec. 21.18.084. Claim reserves fo r health insurance, (a) Claim reserves are 

required for all incurred and unpaid claims on all health insurance policies.

(b) Claim expense reserves are required for the estimated expense o f settlement 

o f all incurred and unpaid claims.

(c) Claim reserves for prior valuation years must be tested for adequacy and 

reasonableness using claim runoff schedules in accordance with the statutory annual 

statement, including consideration o f any residual unpaid liability. Claim reserve 

adequacy must be determined in the aggregate.

(d) Claim reserves must be determined as follows:

(1) fo r policies that require policy reserves under AS 21.18.082(a), 

based on a maximum interest rate equal to the maximum interest rate allowed under 

AS 21.18.110 for the valuation o f whole life insurance issued on the same date as the 

date the claim was incurred;

(2) for policies that do not require policy reserves under
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AS 21.18.082(b), based on a maximum interest rate equal to the maximum interest rate 

allowed under AS 21.18.110 for the valuation of single premium immediate annuities 

issued on the same date as the date the claim was incurred less 100 basis points;

(3) except as provided in (4) and (5) of this subsection, a morbidity

assumption for

(A) individual disability income insurance must be equal to the 

morbidity assumption used in determining policy reserves under

AS 21.18.082(g)(5);

(B) group disability income insurance for policies issued

(i) after December 31, 1997, must be equai to the 1987

Commissioners Group Disability Table; and

(ii) before January 1, 1998, must be equal to the 

morbidity assumption in use by the insurer before January 1, 1998;

(C) accidental death benefits must be equal to the actual amount 

o f claims incurred; and

(D) all other individual or group policy benefits must be equal 

to a morbidity table approved by the director and established for reserve 

determination by an actuary qualified to determine the morbidity table;

(4) for individual or group disability claims with a duration from

disablement o f less than two years, morbidity assumptions may be based on the 

insurer’s experience if determined credible by the insurer or upon another basis 

designed to place a sound value on the liabilities as determined by the insurer;

(5) i f approved by the director, resei ves for group disability income 

claims with a duration from disablement of more than two years but less than five 

years may be based on the insurer’s experience for which the insurer maintains control 

o f underwriting and claim administration; request for approval to use this modified 

reserve basis must include

(A) an analysis o f the credibility o f the experience;

(B) a description o f how all the insurer’s experience is proposed 

to be used in setting the reserves;

(C) a description and quantification o f the margins to be
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included;

(D) a summary of the financial impact that the proposed plan 

of modification would have on the insurer’s last filed annual statement;

(E) a copy of the approval from the state o f domicile; and

(F) all other information requested by the director;

(6) any generally accepted actuarial reserving method or other 

reasonable method approved by the director may be used; the method used to estimate 

liabilities may be an aggregate method; approximations based on groupings and 

averages may also be used.

(e) Claim reserves that are valued based on the 1964 or 1985 Commissioner 

Individual Disability Tables must include a provision for a waiver o f premium benefit 

with the minimum reserve for the benefit equal to the valuation net premium to be 

waived.

Sec. 21.18.086. Premium reserves for health insurance, (a) Unearned 

premium reserves must be established for the period of coverage for which premiums, 

other than premiums paid in advance, have been paid beyond the date o f valuation.

(b) Due and unpaid premiums that are carried as an asset in the annual 

statement must be treated as premiums in force and are subject to the unearned 

premium reserve requirements of this section. Unpaid commissions, premium taxes, 

and costs of collection associated with due and unpaid premiums must be carried in 

the an. ual statement as an offsetting liability.

(c) Gross premiums paid in advance for a p A o f coverage starting after the 
next premium due date following the valuation date may be discounted to the valuation 

date and must be held as a separate liability in the annual statement or as an addition 

to the unearned premium reserve established in this section.

(d) The minimum unearned premium reserve for a policy is the pro rata 

unearned modal premium that applies to the valuation period beyond the date o f 

valuation. I f a policy reserve is required for a policy, the unearned modal premium 

is the valuation net modal premium on the policy reserve. I f no policy reserve is 

required for a policy, the unearned modal premium is the gross modal premium for the 

policy.

218(L<&C) - 1 4 -

ATew Text Underlined [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7
8

9
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

(e) The sum of the unearned premium and policy reserves for all policies may 

not be less than the gross modal unearned premium reserve on all policies as of the 

date o f valuation. The total unearned premium and policy reserves may not be less 

than the expected claims for the period after the valuation date represented by the 

unearned premium reserve.

(f) An insurer may use approximaf: 's and estimates in determining premium 

reserves, including groupings, averages, and aggregate estimates. The approximations 

or estimates must be tested periodically and not less frequently than triennially to 

determine adequacy.

(g) Premium reserves based on the 1964 or 1985 Commissioners’ Individual 

Disability Tables must include policies on premium waiver as in-force contracts and 

establish a minimum reserve for a waiver o f premium benefit equal to the unearned 

modal valuation net premium being waived.

* Sec. 18. AS 21.21 is amended by adding a new section to read:

Sec. 21.21.410. Custodians, (a) A cusrodial agreement between an insurer and 

an institution holding the assets, securities, or investments of the insurer must provide 

that the custodian is obligated to indemnify the insurer for losses involving an 

insurance company asset or security in the custodian's custody resulting from the 

negligence or dishonesty of the custodian's officers, employees, or agents, or caused 

by burglary, robbery, holdup, theft, or mysterious disappearance, including loss by 

damage or destruction. The agreement must also provide that, in the event o f a loss, 

an asset or security will be promptly replaced or the value of the asset or security and 

the value o f a loss of rights or privileges resulting from the loss w ill be promptly 

replaced.

(b) The custodian for assets, securities, or investments of the insurer may only 

be a bank, trust company, or securities firm that is properly authorized by the insurer 

and approved by the director.

* Sec. 19. AS 21.27.010(f) is amended to read:

(f) A person who performs management services under a written contract for 

an admitted insurer is not required to be licensed as a managing general agent [,] if

(1) either
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(A) the person is a United States manager o f the United States 

branch of an alien admitted insurer; or

(B) the person’s compensation is not based on the volume of 

premium written; and

(2) the person

(A) is a wholly-owned subsidiary of the admitted insurer;

(B) wholly owns the admitted insurer; or

(C) is a wholly-owned subsidiary o f the insurance holding 

company subject to AS 21.22 that owns or controls the admitted insurer.

* Sec. 20. AS 21.27.010(i) is amended to read:

(i) A person licensed under AS 21.75 as an attomey-in-fact, or a person who 

meets the requirements for exemption from licensure under AS 21.75. is not 

required to be additionally licensed under this chapter while acting on behalf of 

subscribers and within the scope and authority of a subscribers agreement o f a 

reciprocal insurer or exchange licensed under AS 21.75.

* Sec. 21. AS 21.27.040(a) is amended to read:

(a) Application for a license shall be made to the director upon forms 

prescribed by the director. As a part o f or in connection with [,] the application, the 

applicant shall furnish information concerning the applicant’s identity, personal 

history, experience, business record, purposes* [OF THE APPLICANT] and other 

pertinent facts [CONCERNING THE APPLICANT] that the director may reasonably 

require. The applicant shall declare under oath and subject to penalty of denial, 

nonrenewal, s cpension, or revocation o f a license issued by the director that the 

statements made in or in connection with the application are true, correct, and 

complete to the best of the applicant’s knowledge and belief. Payment o f an 

application fee established under AS 21.06.250 must be submitted with the application.

* Sec. 22. AS 21.27.370(b) is amended to read:

(b) A person [LICENSEE] may not be promised or paid, directly or indirectly, 

compensation for procuring an application or for placing a kind or class o f insurance 

for which the prrson [LICENSEE] is not then licensed to procure or place or for 

insurance that the person [LICENSEE] is prohibited by this title from procuring or
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* Sec. 23. AS 21.27.390(b) is amended to read:
(b) Except as otherwise provided hv law, a [A ] temporary license may not 

be in effect for more than 90 consecutive days [,] and may not be renewed or reissued 

for more than one additional 90-day period.

* Sec. 24. AS 21.27.405(b) is amended to read:
(b) I f the director determines that a person has violated this chapter, the 

director shall serve an order upon the person charged requiring that person to cease 

and desist from engaging in the act or practice. [SERVICE REQUIRED UNDER 

THIS SUBSECTION SHALL BE BY M A IL W ITH A CERTIFICATE OF MA ILING 

FROM THE UNITED STATES POSTAL SERVICE.] A person aggrieved by the 

cease and desist order may demand a hearing under AS 21.06.170 - 21.06.240.

* Sec. 25. AS 21.27.440(a) is amended to read:
(a) In addition to any other penalty provided by law, a person that the director 

determines under AS 21.06.170 - 21.06.240 has violated the provisions of this chapter 

is subject to

(1) a civil penalty equal to the compensation promised, paid, or to be 

paid, directly or indirectly, to a person [LICENSEE] in regard to each violation;

(2) either a civ il penalty o f not more than $10,000 for each violation 

or a civil penalty o f not more than $25,000 for each violation if the director determines 

that the person w ilfu lly violated the provisions of this chapter; and

(3) denial, t 'r .val, suspension, or revocation o f a license.

* Sec. 26. AS 21.27.640(b)(5) is amended to read:
(5) provide in or with its application

(A) all basic organizational documents o f the third-party 

administrator, including articles o f incorporation, articles of association, 

partnership agreement, trade name certificate, trust agreement, shareholder 

agreement and other applicable documents and all endorsements to the 

required documents;

(B) the bylaws, rules, regulations* or similar documents 

regulating the internal affairs o f the administrator;
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(C) the names, mailing addresses, physical addresses, official 

positions, and professional qualifications of persons who are responsible for the 

conduct of affairs of the third-party administrator; including the members of the 

board of directors, board of trustees, executive committee* or other governing 

board or committee; the principal officers in the c: ̂e of a corporation or the 

partners or members in the case o f partnership or association; shareholders 

holding directly or indirectly 10 percent or more o f the voting securities of the 

third-party administrator; and any other person who exercises control or 

influence over the affairs o f the third-party administrator;

(D) certified financial statements for the prior two years, or for 

each vear and partia l vear that the applicant has been in business if less 

than two years, prepared by an independent certified public accountant 

establishing [THAT ESTABLISH] that the applicant is solvent, that the 

applicant’s system of accounting, internal control, and procedure is operating 

effectively to provide reasonable assurance that money is promptly accounted 

for and paid to the person entitled to the money, and any other information that 

the director may require to review the current financial condition of the 

applicant; and

(E) a statement describing the business plan, including 

infonnation on staffing levels and activities proposed in this state and in other 

jurisdictions and providing details establishing the third-party administrator’s 

capability for providing a sufficient number o f experienced and qualified 

personnel in the areas of claims handling, underwriting, and record keeping;

* Sec. 27. AS 21.34.040(c)(4) is amended to read:

(4) a Lloyd’s syndicate or an insurer belonging to a [OTHER] similar 

group* including incorporated and individual unincorporated insurers 

[UNDERWRITERS], may qualify i f it maintains a trust fund jo in tly and severally 

w ith the other members of the group in an amount not less than $50,000,000, as 

security to the full amount, for the protection o f all policyholders [ITS POLICY 

HOLDERS] and creditors of each member of the group in the United States; the 

incorporated members may not be engaged in any business other than underwriting as
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a member o f the group and shall be subject to tiie same level of solvency regulation 

and control by the group’s domiciliary regulator as are the unincorporated members; 

the trust fund must consist o f instruments of substantially the same character and 

quality as those that are eligible investments for the capital and statutory reserves of 

admitted insurers authorized to write like kinds of insurance in this state or of 

irrevocable, clean, and unconditional letters of credit; the trust fund must have an 

expiration date that at no time is less than five years;

* Sec. 28. AS 21.34.040(c)(5) is amended to read:

(5) each syndicate o r insurer belonging to an insurance exchange 

created by the laws of individual states may qualify i f the insurance exchange [IT ] 

maintains capital and surplus, or the substantial equivalent, of not less than 

$50,000,000 in the aggregate; for insurance exchanges that maintain funds for the 

protection of all insurance exchange policyholders, each individual syndicate shall 

maintain minimum capital and surplus, or the substantial equivalent, of not less than 

$3,000,000; in the event the insurance exchange does not maintain funds for the 

protection o f all its policyholders, each individual syndicate shall meet the minimum 

requirements o f (1) or (2) of this subsection;

* Sec. 29. AS 21.34.180(b) is amended to read:

(b) The surplus lines tax is due on the date specified bv the director and 

mav [SECOND DAY OF MARCH FOLLOWING THE CALENDAR YEAR IN 

WHICH THE PREMIUM IS WRITTEN. THE TAX SHALL] be paid bv electronic 

o r other means as specified bv the director. The tax shall be [TO AND] reported 

on forms prescribed by the director [,] or, upon the director’s order, paid to and 

reported on forms prescribed by the surplus lines association.

* Sec. 30. AS 21.34.190(a) is amended to read:

(a) The fee for filing the statement under AS 21.34.180(b) is an amount equal 

to one percent on gross premium charged less any return premiums as reported on the 

statement [DURING THE PRECEDING CALENDAR YEAR]. The surplus lines 

broker shall pay the fee at the time o f filing of the statement.

* Sec. 31. AS 21.36.095(a) is amended to read:

(a) A health care [AN ] insurer may not deny enrollment of a child under the
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health care insurance of the child's parent on the ground that the child

(1) was bom out ot wedlock;

(2) is not claimed as a dependent on the parent’s federal income tax

return;

(3) does not reside with the parent; or

(4) does not reside in the health care insurer’s service area.

* Sec. 32. AS 21.36.095(b) is amended to read:

(b) I f a parent is required under AS 25.27.020(a)(9) or 25.27.060(c) to provide 

medical support for a child and the parent is eligible for family health care insurance 

coverage through an insurer, the parent’s health care insurer

(1) shall allow the parent to enroll the child under the family health 

care insurance coverage without regard to restrictions relating to enrollment periods 

i f the child is otherwise eligible;

(2) shall, i f the parent fails to apply for enrollment o f a child under (1) 

o f this subsection, enroll the child under the parent’s family health care insurance 

coverage upon application by the child’ s other parent or custodian, the child support 

enforcement agency, or the Department of Health and Social Services; and

(3) may not disenroll or eliminate health care insurance coverage o f 

the child unless the insurer has received written evidence that

(A) the parent with the insurance coverage is no longer required 

by court order or administrative order to provide the child ’ s medical support; 

or

(B) the child is or w ill be enrolled in comparable health care 

insurance coverage through another insurer that w ill take effect not later than 

the effective date of the disenrollment or elimination o f coverage.

* Sec. 33. AS 21.36.095(c) is amended to read:

(c) A health care [AN] insurer who provides health care insurance coverage 

o f a child through family health care insurance coverage o f a parent who does not 

have sole physical custody of the child shall

(1) provide to the child’s other parent or custodian the information that 

may be necessary for the child to obtain benefits through the family health care
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insurance coverage,

(2) allow the child’s other parent or custodian, or the child’s health care 

provider with the parent’s or custodian’s approval, to submit claims for covered 

services without the approval of the parent whose health care insurance covers the 

child; and

(3) make payment on claims submitted under (2) o f this subsection 

directly to the child’s other parent or custodian, the health care provider, or a state 

agency to which the child’s medical support rights have been assigned under 

AS 25.27.120 or AS 47.07.025.

* Sec. 34. AS 21.36.095(e) is repealed and reenacted to read:

(e) In this section, "health care insurer" has the meaning given in

AS 21.54.500 and includes the Comprehensive Health Insurance Association as 

described in AS 21.55.010.

* Sec. 35. AS 21.36 is amended by adding a new section to read:

Sec. 21.36.185. Maintenance o f complaint handling records. An insurer 

shall maintain a complete record of all the complaints received by the insurer since the 

date o f the insurer's last market conduct examination under AS 21.06.120 or for four 

years, whichever occurs first. This record must indicate the total number of 

complaints, the classification of each complaint by line of insurance, the nature of each 

complaint, the disposition o f each complaint, aria the time it took to process each 

complaint. For purposes of this section, "complaint" means any written

communication primarily expressing a grievance.

See. 36. AS 21.36.240 is amended to read:

Sec. 21.36.240. Failure to renew. An insurer may only [NOT] fail to renew 

a personal insurance policy on the policy’s annual anniversary [IN FORCE FOR 

LESS THAN 12 MONTHS]. An insurer may not fail to renew a policy unless a 

written notice of nonrenewal is mailed to the named insured as required by 

AS 21.36.260 at least 20 days for a personal insurance policy, and at least 45 days for 

a business or commercial insurance policy, before the expiration date o f the policy or 

o f the anniversary date of a policy written for a term longer than one year or wilh no 

fixed expiration date. I f notic 2 o f nonrenewal is not given as required by this section,
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the existing policy shall continue until the insurer provides notice for the time period 

required by this section for that policy. This section does not apply

(1) if the insurer has in good faith manifested its willingness to renew;

(2) in case of nonpayment of premium for the expiring policy; or

(3) if the insured fails to pay the premium as required by the insurer

for renewal.

* Sec. 37. AS 21.36.290 is amended to read:

Sec. 21.36.290. Policy period, (a) A [EXCEPT AS DESCRIBED IN (b) OF 

THIS SECTION, A ] policy with a policy period or term [OF LESS THAN 12 

MONTHS SHALL, FOR THE PURPOSES OF AS 21.36.210 - 21.36.310, BE 

CONSIDERED TO BE WRITTEN FOR A POLICY PERIOD OR TERM OF 12 

MONTHS EXCEPT IN CASE OF CANCELLATION UNDER ANY OF THE 

CIRCUMSTANCES SPECIFIED IN AS 21.36.210, AND A POLICY WRITTEN FOR 

A TERM ] longer than one year or a policy with no fixed expiration date shall be 

considered to be written for successive policy periods or terms of one year, and 

termination by an insurer effective on an anniversary date o f the policy shall be 

considered a failure to renew.

(b) The rate fo r [FOR DETERMINING THE APPROPRIATE RATE OR 

PREMIUM ,] a personal automobile insurance policy mav not be changed more 

frequently than once every [W ITH A POLICY PERIOD OR TERM OF LESS THAN 

SIX MONTHS SHALL, FOR THE PURPOSES OF AS 21.36.210 - 21.36.310, BE 

CONSIDERED TO BE WRITTEN FOR A POLICY PERIOD OR TERM OF] six 

months.

* Sec. 38. AS 21.36.390 is repealed and reenacted to read:

Sec. 21.36.390. Notice to director, (a) An insurer or licensee that has reason 

to believe that a fraudulent claim has been made against it shall send the director a 

report disclosing information that the director may require.

(b) An insurer or licensee that has reason to believe that an insurance producer 

with which it is doing business is involved in a defalcation, embezzlement, or violation 

o f the provisions o f AS 21.36.360 shall immediately send the director a report 

disclosing the basis for that belief and any other information that the director may
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require.

(c) An insurer or licensee, its employee or agent, or another person acting in 

good faith is not civilly liable for damages resulting from the filing o f the report or the 

furnishing of information required by this section or by the director.

(d) The director shall investigate facts reported under this section and shall refer 

facts indicating a violation of law to the appropriate prosecutor or agency.

* Sec. 39. AS 21.39.045(b) is amended to read:

(b) The director shall accept a rate filing for workers’ compensation insurance 

i f  the filing includes a reasonable method of recognizing differences in rates of pay for 

the construction industry, and the method uses a credit scale that begins at an 

amount equal to the average weekly wage in this state fo r the construction industry 

as determined by the Department, of Labor.

* Sec. 40. AS 21.42.130 is amended to read:

Sec. 21.42.130. Grounds fo r disapproval. The director shall disapprove a 

form filed under AS 21.42.120 or withdraw a previous approval o f the fc.m [,] only 

i f  the form

(1) is in any respect in violation of or does not comply with this title;

(2) contains or incorporates by reference, where incorporation is 

permissible, an inconsistent, ambiguous, or misleading clause, or exception and 

condition that deceptively affects the risk purported to be assumed in the general 

coverage o f the contract;

(3) has a title, heading, or oiner indication o f its provisions that is

misleading;

(4) is printed or otherwise reproduced in a manner that renders a 

provision of the form substantially illegible;

(5) provides benefits for Medicare supplement [SUPPLEMENTAL 

AND IND IV IDUAL HEALTH] insurance that are unreasonable in relation to the 

premium charged.

* Sec. 41. AS 21.42 is amended by adding a new section to read:

Sec. 21.42.205. Coordination o f benefits, (a) Unless prohibited by federal 

law, an insurer authorized under AS 21.09 to offer, issue for delivery, deliver, or renew
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an individual or group health insurance policy for major medical coverage on an 

expense incurred basis; a health maintenance organization authorized under AS 21.86 

to offer a contract to provide major medical health care services on a prepaid basis; 

or a service corporation authorized under AS 21.87 to offer or renew an individual or 

group subscriber's contract for major medical coverage shall include a coordination of 

benefits provision in a major medical policy or contract.

(b) The director may adopt regulations to implement this section.

* Sec. 42. AS 21.42 is amended by adding a new section to read:

Sec. 21.42.265. Effective date o f coverage. Unless otherwise provided by 

law, the effective date of a change relating to coverage under an insurance contract as 

a result o f a change to this title is the issue date for a new policy or the renewal date 

for a renewal policy.

* Sec. 43. AS 21.42.345 is repealed and reenacted to read:

Sec. 21.42.345. Required provision fo r coverage of dependents, (a) A 

health care insurance plan providing coverage for a dependent of a covered individual 

shall, as to the dependent’s coverage, also provide that the health care insurance 

benefits applicable for dependents shall be payable with respect to

(1) a newly bom child of a covered individual from the moment of

birth;

(2) a child adopted by a covered individual from the date of adoption;

(3) a child placed with a covered individual for adoption from the date 

o f placement for adoption; and

(4) a spouse from not later than the first day o f the first month 

beginning after the date the request for enrollment is received, but the insurer may 

require that a request for enrollment be received within 31 days o f the date of 

marriage.

(b) The coverage for a newly bom child under this section shall consist of 

coverage of injury or sickness, including the necessary care and treatment o f medically 

diagnosed congenital defects and birth abnormalities.

(c) I f payment of a specific charge is required to provide coverage for a child 

under this section, the policy or contract may require that notification o f birth o f a
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newly bom child, adopted child, or child placed for adoption and payment of the 

required premium or fees may be required to be furnished to the health care insurer 

within 31 days after the date of birth, adoption, or placement for adoption in order to 

have the coverage continue beyond the 31-day period.

(d) Under (a) - (c) of this section, a health care insurer shall offer coverage for 

a fam ily member, including a newly bom child, adopted child, or child placed for 

adoption, regardless of the marital status o f the covered individual.

* Sec. 44. AS 21.42.347(a) is amended to read:

(a) A health care [AN] insurer who provides coverage for the costs of 

childbirth shall also provide coverage for the costs of hospitalization or medical care 

follow ing childbirth for a period o f not less than

(1) 48 hours after a vaginal birth; and

(2) 96 hours after a caesarean birth.

* Sec. 45. AS 21.42.347(b) is amended to read:

(b) Except as otherwise required to provide coverage specified under (a) of this 

section, this section does not affect a payment arrangement entered into between a 

hospital or health care provider [PHYSICIAN] and a health care [AN ] insurer.

* Sec. 46. AS 21.42.347(d)(2) is repealed and reenacted to read:

(2) "health care insurer" has the meaning given in AS 21.54.500; 

"health care insurer" includes the Comprehensive Health Insurance Association as 

described in AS 21.55.010.

* Sec. 47. AS 21.42.353 is repealed and reenacted to read:

Sec. 21.42.353. Coverage fo r the costs o f acupuncture treatment. Except 

fo r a fraternal benefit society, a health care insurer that offers, issues for delivery,

delivers, or renews in this state a health care insurance plan may offer coverage for

services o f an acupuncturist licensed under AS 08.06 i f the plan covers acupuncture 

treatment by a health care provider who is subject to other provisions o f AS 08.

* Sec. 48. AS 21.42.355 is amended to read:

Sec. 21.42.355. Coverage fo r cost o f services provided by nurse midwives,

(a) I f a health care insurance plan or an excepted benefits nolicv o r contract [AN 

IN D IV ID U A L OR GROUP HEALTH INSURANCE POLICY, SUBSCRIBER’S
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CERTIFICATE] provides indemnity for the cost of services of a physician provided 

to women during pregnancy, childbirth, and the period after childbirth, indemnity in 

a reasonable amount shall also be provided for the cost o f an advanced nurse 

practitioner who provides the same services. Indemnity may be provided under this 

subsection only i f the advanced nurse practitioner is certified to practice as a nurse 

midwife in accordance with regulations adopted under AS 08.68.100(a), and the 

services provided are within the scope of practice authorized by that certification.

(b) I f a health care insurance plan or an excepted benefits policy or 

contract [AN IND IV IDUAL OR GROUP HEALTH INSURANCE POLICY, 

SUBSCRIBER’S CONTRACT, ENROLLEE CONTRACT, OR FRATERNAL 

BENEFIT SOCIETY CERTIFICATE] provides for furnishing those services required 

o f a physician in the care of women during pregnancy, childbirth, and the period after 

childbirth, the contract shall also provide that an advanced nurse practitioner may 

furnish those same services instead of a physician. Services may be provided under 

this subsection only if the advanced nurse practitioner is certified to practice as a nurse 

midwife in accordance with regulations adopted under AS 08.68.100(a), and the 

services provided are within the scope o f practice authorized by that certification.

* Sec. 49. AS 21.42.365 is repealed and reenacted to read:

Sec. 21.42.365. Coverage fo r treatment of alcoholism or drug abuse, (a) 

Except for a fraternal benefit society, a health care insurer that offers, issues for 

delivery, delivers, or renews in this state a health care insurance plan, except for 

catastrophic illness insurance, providing coverage for five or more employees o f an 

employer in the group market shall provide a covered employee or the employee’s 

dependent the following coverage for treatment of alcoholism or drug abuse:

(1) benefits of at ieast $9,600 over two consecutive benefit years; and

(2) lifetime benefits o f at least $19,200.

(b) The benefits described in (a) of this section shall be adjusted

January 1, 1999, by the director and every three years thereafter to correspond with the 

change in the medical care component of the consumer price index for all urban

consumers for the Anchorage Metropolitan Area compiled by the Bureau o f Labor
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Statistics, United States Department of Labor. The base year for the first adjustment 

shall be calendar year 1996.

(c) A health care insurer that offers a health care insurance plan providing 

coverage under this section may not

(1) require that a covered employee or the employee’s dependent be 

responsible for a deductible or copayment that is different for the determination of 

benefits relating to treating alcoholism or drug abuse than for the determination of 

benefits for treating another covered illness;

(2) use a different claim payment methodology in determining the 

benefits relating to treating alcoholism or drug abuse than that used in determining the 

benefits for treating another covered illness;

(3) require prenotification of treatment or a second opinion unless the 

requirement is applicable to other covered major illnesses;

(4) lim it coverage by provisions o f the insurance contract that are not 

applicable to other covered major illnesses, including provisions concerning preexisting 

illnesses or provisions requiring that the exact date o f onset be known;

(5) lim it treatment services under the insurance contract to either an 

inpatient or outpatient service;

(6) exclude from coverage the cost o f medically necessary treatment, 

including medical or psychiatric evaluation, activity or family therapy, counseling, or 

prescription drugs or supplies received at an approved treatment facility; or

(7) deny reimbursement for actual services rendered solely because 

treatment was interrupted or not completed.

(d) Notwithstanding (a) of this section, i f an employer employs fewer than 20 

permanent, full-time employees for each working day during each o f at least 20 

calendar workweeks in either the current calendar year or the preceding calendar year, 

a health care insurer is not required to provide the coverage specified in (a) o f this 

section to the employer but shall offer that coverage to the employer as optional 

coverage.

(e) In this section,

(1) "alcoholism or drug abuse" means an illness characterized by •
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(A) a physiological or psychological dependency, or both, on 

alcoholic beverages or controlled substances as defined in AS 11.71.900; or

(B) habitual lack of self-control in using alcoholic beverages or 

controlled substances to the extent that the person’s health is substantially 

impaired or the person’s social or economic function is substantially disrupted;

(2) "approved treatment facility" means treatment in a facility that is 

either approved under AS 47.37.140 or located and licensed for treatment of 

alcoholism or drug abuse in another state;

(3) "catastrophic illness insurance" means a health care insurance plan 

that provides benefits for hospital and medical care with a lifetime maximum benefit 

per insured o f at least $250,000 and that has a deductible o f at least $5,000;

(4) "cost" means the least of the following:

(A) the actual charge for the treatment received for alcoholism

or drug abuse;

(B) the usual, customary, and reasonable charge for the 

treatment as determined by the contract o f coverage; or

(C) the charged agreed to by contract between the treatment 

provider and the health care insurer;

(5) "treatment" means medical care, including detoxification, as an 

inpatient or outpatient at an approved treatment facility.

* Sec. 50. AS 21.42.375(a) is repealed and reenacted to read:

(a) Except for a fraternal benefit society, a health care insurer that offers, 

issues for delivery, delivers, or renews in this state a health care insurance plan shall 

provide coverage for low-dose mammography screening under the schedule described 

in (b) of this section i f the plan covers mastectomies and prosthetic devices and 

reconstructive surgery incident to mastectomies.

* Sec. 51. AS 21.42.375(b) is amended to read:

(b) The minimum coverage required under (a) o f this section includes

(1) a baseline mammogram for a covered indiv idua l [PERSON] who 

is at least 35 years o f age but less than 40 years of age;

(2) one mammogram every two years for a covered indiv idua l
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[PERSON] who is at least 40 years of age but less than 50 years of age;

(3) an annual mammogram for a covered indiv idua l [PERSON] who 

is at least 50 years of age;

(4) a mammogram at any age for a covered individual [PERSON] with

a history of breast cancer or whose parent or sibling has a history o f breast cancer,

upon referral by a physician.

* Sec. 52. AS 21.42.375(c) is amended to read:

(c) The coverage required by this section

(1) must be included in the health care insurance plan [POLICY OR

CONTRACT] on a basis that is not less favorable than for other radiological

examinations;

(2) may be subject to standard policy provisions applicable to other 

benefits* such as deductible or copayment provisions.

* Sec. 53. AS 21.42.380 is repealed and reenacted to read:

Sec. 21.42.380. Coverage for treatment o f phenylketonuria, (a) Except for 

a fraternal benefit society, a health care insurer that offers, issues for delivery, delivers, 

or renews in this state a health care insurance plan shall provide coverage under the 

plan for the formulas necessary for the treatment o f phenylketonuria. This subsection 

does not apply to a health care insurance plan that the director has determined by order 

should be excluded from this subsection.

(b) A health care insurer providing coverage under this section may impose 

reasonable contract limitations but may not refuse coverage based on a preexisting 

condition of phenylketonuria or require that an individual covered under the plan pay 

a higher deductible or copayment for the cost of treating phenylketonuria than for the 

cost of treating another condition or illness.

(c) In this section, "cost" means the lowest of the following:

(1) the actual charge for the treatment received for phenylketonuria;

(2) the usual, customary, and reasonable charge for the treatment as 

determined by the contract of coverage; or

(3) the charge agreed to by contract between the treatment provider and 

the health care insurer.
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