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Response: I n d i v i d u a l s  w h o  h u v e  l u k e n  
t h e  c o m p e t e n c y  e v a l u a t i o n  a s  p a r t  o f  a  
N A T C E P  m a y  b e  c o n s i d e r e d  s t i l l  l o  b e  
i n  t h e  p r o g r a m  a n d  m a y  c o n t i n u e  l o  
s e r v e  n s  a n u r s e  a i d e ,  a s  d i s c u s s e d  
a b o v e .  I n d i v i d u a l s  w h o  h a v e  c o m p l e t e d  
o n l y  a  C E P  m a y  n o t  s e r v e  u s  a  n u r s e  
a i d e  u n t i l  r e s u l t s  i n d i c a t i n g  s u c c e s s f u l  
c o m p l e t i o n  o f  t h e  e v a l u a t i o n  a r e  
o b t a i n e d .

Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  c l a r i f i c a t i o n  o n  w h j t  r o l e  
n u r s e  a i d e  r e g i s t r y  v e r i f i c a t i o n  h u s  i n  
t h e  e m p l o y a b i l i t y  o f  n u r s e  a i d e s .  S o m e  
i n d i c a t e d  t h a t  i n d i v i d u a l s  w h o  h u v e  
s u c c e s s f u l l y  c o m p l e t e d  a  N A T C E P  o r  
C E P  b u t  h u v e  n o t  y e t  b e e n  p l a c e d  o n  t h e  
r e g i s t r y  s h o u l d  b e  a l l o w e d  t o  b e  
e m p l o y e d .  O n e  c o m m e n t e r  r e q u e s t e d  
t h u t  t e m p o r a r y  e m p l o y m e n t  o f  a n  
i n d i v i d u a l  b e  u l l o w e d  w h e n  t h e  r e g i s t r y  
i s  c l o s e d .  O t h e r s  r e q u e s t e d  t h a t  f a c i l i t i e s  
n o t  b e  a l l o w e d  t o  h i r e  a n y  i n d i v i d u a l  
w i t h o u t  r e c e i v i n g  a l l  c l e a r a n c e s  f r o m  t h e  
r e g i s t r y .

Response: S e c t i o n s  1 8 1 9 l b ) ( 5 j ( C )  a n d  
1 9 1 9 ( b ) ( 5 ) ( C )  o f  t h e  A c t  i n d i c a t e  t h a t ,  
u n l e s s  a n  i n d i v i d u a l  i s  i n  a  N A T C E P .  a  
f a c i l i t y  m a y  n o t  u s e  a n  i n d i v i d u a l  a s  a  
n u r s e  a i d e  u n l e s s  t h e  i n d i v i d u a l  i s  
c o m p e t e n t  t o  p r o v i d e  s e r v i c e s  a n d  t h e  
f a c i l i t y  i n q u i r e d  w i t h  t h e  r e g i s t r y  a b o u t  
I n f o r m a t i o n  c o n t a i n e d  o n  t h a t  
i n d i v i d u a l .  T o  c l a r i f y  o u r  r e g u l a t i o n s  f o r  
t h i s  r e q u i r e m e n t ,  w e  h a v e  r e v i s e d  t h e  
p r o v i s i o n s  i n  p r o p o s e d  §  4 8 3 . 7 5 ( g ) ( 3 )
( n o w  r e d e s i g n a t e d  a s  §  4 8 3 . 7 5 ( e ) ( 4 ) )  b y  
r e m o v i n g  f r o m  t h i s  s e c t i o n  t h e  
r e q u i r e m e n t  t h a t  f a c i l i t i e s  p e r m i t  
i n d i v i d u a l s  t o  s e r v e  a s  n u r s e  a i d e s  o n l y  
w h e n  t h e  f a c i l i t y  h a s  a s k e d  a n d  n o t  y e t  
e v a l u a t e d  a  r e p l y  f r o m  t h e  S t a t e  r e g i s t r y  
f o r  i n f o r m a t i o n  c o n c e r n i n g  t h e  
i n d i v i d u a l ,  a n d  p l a c i n g ,  a n d  f u r t h e r  
a m e n d i n g ,  t h e  p r o v i s i o n  i n  a  n e w  
§  s 8 3 . 7 5 ( e ) ( 5 ) ,  R e g i s t r y  v e r i f i c a t i o n .  T h i s  
n e w  s e c t i o n  s p e c i f i e s  t h u t  b e f o r e  
u l l o w i n g  a n  i n d i v i d u a l  t o  s e r v e  a s  a  
n u r s o  a i d e ,  a  f a c i l i t y  m u s t  r e c e i v e  
r e g i s t r y  v e r i f i c a t i o n  t h a t  t h e  i n d i v i d u a l  
h a s  m e t  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t s  u n l e s s  t h e  i n d i v i d u a l  c u n  
p r o v e  t h a t  h e  o r  s h e  h a s  r e c e n t l y  
s u c c e s s f u l l y  c o m p l e t e d  a  N A T C E P  o r  
C E P  a p p r o v e d  b y  t h e  S t a t e  a n d  h a s  n o t  
y e t  b e e n  i n c l u d e d  i n  t h e  r e g i s t r y ,  o r  t h e  
i n d i v i d u a l  i s  i n  a  N A T C E P  a p p r o v e d  h y  
I h e  S t a t e .  F a c i l i t i e s  m u s t  d e t e r m i n e  
w h e t h e r  i n d i v i d u a l s  w h o  h a v e  r e c e n t l y  
c o m p l e t e d  a  C E P  o r  N A T C E P  a c t u a l l y  
b e c o m e  r e g i s t e r e d .  W e  b e l i e v e  t h a t  a  
f a c i l i t y  m u s t  r e c e i v e  a  r e s p o n s e  f r o m  t h e  
r e g i s t r y  b e f o r e  u s i n g  a n  i n d i v i d u a l  a s  a  
n u r s e  a i d e .  T h e r e f o r e ,  w e  h a v e  n o t  
p e r m i t t e d  t e m p o r a r y  e m p l o y m e n t  w h i l e  
t h e  r e g i s t r y  i s  c l o s e d .  W e  n o t e  l h a t  
f a c i l i t i e s  m u s t  r e c e i v e  a  r e s p o n s e  f r o m  
a l l  r e g i s t r i e s  t h e y  a r e  r e q u i r e d  t o  c o n t a c t

b e f o r e  u s i n g  a n  i n d i v i d u a l  a s  a  n u r s e  
a i d e .  T h i s  a p p l i e s  t o  i n d i v i d u a l s  w h o  
h a v e  r e c e n t l y  c o m p l e t e d  a  N A T C E P  o r  
C E P  a s  w e l l  a s  o t h e r  i n d i v i d u a l s  
b e c a u s e  o f  t h e  p o s s i b i l i t y  t h a t  a d v e r s e  
f i n d i n g s  m i g h t  e x i s t  i n  o t h e r  S t a t u s .

F u r t h e r m o r e ,  w e  h a v e  a d d e d  a  n e w  
g  4 0 3 . 7 5 ( e ) ( 6 ) ,  M u l t i - S t a t e  r e g i s t r y  
v e r i f i c a t i o n ,  w h i c h  r e q u i r e s  t h a t ,  b e f o r e  
a l l o w i n g  a n  i n d i v i d u a l  t o  s e r v e  a s  a  
n u r s e  a i d e ,  a  f a c i l i t y  m u s t  s e e k  
i n f o r m a t i o n  f r o m  a l l  S t a t e  n u r s e  a i d e  
r e g i s t r i e s  e s t a b l i s h e d  u n d e r  s e c t i o n s  
1 8 1 9 ( e ) ( 2 ) ( A )  o r  1 9 1 9 ( e ) ( 2 ) ( A )  o f  t h e  A c t  
t h e  f a c i l i t y  b e l i e v e s  w i l l  i n c l u d e  
i n f o r m a t i o n  o n  t h e  i n d i v i d u a l .  T h i s  n e w  
p r o v i s i o n  i s  r e q u i r e d  b y  s e c t i o n s  
4 0 0 8 ( h ) ( 1 ) ( C )  a n d  4 8 0 1 ( a ) ( 3 )  o f  O B R A  ’9 0 .

Section 483.75(g)(4) Required 
Retraining (Now Redesignated os 
Section 483.75(e)(7))
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 7 5 ( g ) ( 4 )  s p e c i f i e d  t h a t  
w h e n  a n  i n d i v i d u a l  h a s  n o t  p e r f o r m e d  
p a i d  n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  
f o r  a  c o n t i n u o u s  p e r i o d  o f  2 4  
c o n s e c u t i v e  m o n t h s  s i n c e  t h e  m o s t  
r e c e n t  c o m p l e t i o n  o f  a  N A T C E P . I h e  
f a c i l i t y  m u s t  r e q u i r e  t h e  i n d i v i d u a l  t o  
c o m p l e t e  a  n e w  N A T C E P .

C o m m e n t s  a n d  R e s p o n s e s

Comment: S e v e r a l  c o m m e n l e r s  
i n d i c a t e d  t h a t  t h e  r e q u i r e m e n t  f o r  
r e t r a i n i n g  o f  n u r s e  a i d e s  w h o  h a v e  n o t  
p e r f o r m e d  n u r s i n g  o r  n u r s i n g - r e l a t e d  
s e r v i c e s  f o r  m o n e t a r y  c o m p e n s a t i o n  f o r  
t h e  2 4  m o n t h s  p r i o r  t o  t h e i r  m o s t  r e c e n t  
c o m p l e t i o n  o f  a  N A T C E P  s h o u l d  b e  
c l a r i f i e d  t o  r e f l e c t  t h a t  i n d i v i d u a l s  m u s t  
a c t u a l l y  f a i l  l o  p e r f o r m  s e r v i c e s  f o r  2 4  
c o n s e c u t i v e  m o n t h s  t o  r e q u i r e  
r e t r a i n i n g .  A  n u m b e r  o f  c o m m e n t e r s  
r e q u e s t e d  l h a t  t h e  r e q u i r e d  r e t r a i n i n g  
r e q u i r e m e n t  b e  d e l e t e d  f r o m  t h e  f i n a l  
r e g u l a t i o n s ,  l h a t  i n d i v i d u a l s  s h o u l d  h e  
r e q u i r e d  t o  c o m p l e t e  o n l y  a  CEP r a t h e r  
t h a n  a  f u l l  N A T C E P , t h a t  i n d i v i d u a l s  
s h o u l d  b e  a l l o w e d  l o  t a k e  a n  
a b b r e v i a t e d  v e r s i o n  o f  t h e  N A T C E P , o r  
l h a t  o t h e r  a l t e r n a t i v e s  t o  a  N A T C E P  
s h o u l d  b e  a l l o w e d .  A  c o u p l e  o f  
c o m m e n t e r s  b e l i e v e d  t h a t  t h e r e  s h o u l d  
b e  e x c e p t i o n s  t o  t h i s  p r o v i s i o n ,  e . g . ,  f o r  
m a t e r n i t y  l e a v e .

Response: W e  a g r e e  t h a t  t h i s  
p r o v i s i o n  n e e d s  c l a r i f i c a t i o n  a n d  h a v e  
r e v i s e d  §  4 8 3 . 7 5 ( g ) ( 4 )  ( n o w  r e d e s i g n a t e d  
a s  g  4 B 3 . 7 5 ( e ) ( 7 J )  u s i n g  t h e  s t a t u t o r y  
p r o v i s i o n s  f r o m  s e c t i o n s  1 8 1 9 ( b i ( 5 ) ( D j  
u n d  1 0 ) 9 ( b ) ( 5 ) ( D )  o f  t h e  Act. T n e s e  
p r o v i s i o n s  h a v e  b e e n  a m e n d e d  b y  
s e c t i o n s  4 0 0 6 | b ) ( l J ( D }  a n d  4 0 0 1 ( a j l 4 )  o i  
O B R A  ’ D O  t o  s t a t e  t h a t  i t ,  s i n c e  a n  
i n d i v i d u a l ' s  m o s t  r e c e n t  c o m p l e t i o n  o f  a  
N A T C E P , t h e r e  h a s  b e e n  a  c o n t i n u o u s  
p e r i o d  o f  2 4  c o n s e c u t i v e  m o n t h s  i l o r i c g

n o n e  o f  w h i c h  t h e  i n d i v i d u a l  p e r f o r m e d  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  f o r  
m o n e t u - y  c o m p e n s a t i o n ,  s u c h  i n d i v i d u a l  
m u s t  c o m p l e t e  a  n e w  N A T C E P  o r  C E P .  
( P r e v i o u s l y ,  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( D )  u n d  
1 9 1 9 ( 1 > J ' 5 ) ( D )  o f  t h e  A c t  r e q u i r e d  t h e s e  
i n d i v i d u a l s  t o  t a k e  o n l y  a  n e w  
N A T C E P . )  B e c a u s e  s e c t i o n s  
1 8 1 9 ( b ) ( 5 ) ( D )  a n d  1 9 1 9 ( b ) ( 5 )  ( D )  o f  t h e  
A c t  s t u t e  e x p l i c i t l y  t h a t  n u r s e  a i d e s  w h o  
f a i l  l o  p e r f o r m  n u r s i n g  o r  n u r s i n g - r e l a t e d  
s e r v i c e s  f o r  m o n e t u r y  c o m p e n s a t i o n  f o r  
a  p e r i o d  o f  2 4  c o n s e c u t i v e  m o n t h s  m u s t  
c o m p l e t e  a  n e w  N A T C E P  o r  C E P .  w e  
c a n n o t  g r a n t  e x c e p t i o n s  t o  t h i s  
r e q u i r e m e n t .

Comment: S e v e r a l  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  s p e c i f y  w h e r e  u  n u r s e  
a i d e  h a d  t o  w o r k  t o  b e  c o n s i d e r e d  t o  
h a v e  p e r f o r m e d  n u r s i n g  o r  n u r s i n g -  
r e l a t e d  s e r v i c e s  f o r  p u r p o s e s  o f  t h e  
r e q u i r e d  r e t r a i n i n g  p r o v i s i o n .

Response: S e c t i o n s  1 8 1 9 ( e ) ( 5 ) ( D )  a n d  
1 9 1 9 ( e ) ( 5 ) ( D )  s p e c i f y  o n l y  t h a t  a  n u r s e  
a i d e  w h o  d o e s  n o t  p e r f o r m  n u r s i n g  o r  
n u r s i n g - r e l a t e d  s e r v i c e s  f o r  m o n e t a r y  
c o m p e n s a t i o n  m u s t  c o m p l e t e  a  n e w  
N A T C E P  o r  C E P  b u t  d o e s  n o t  s p e c i f y  
w h e r e  t h e  s e r v i c e s  m a y  b e  p r o v i d e d .  W e  
h a v e  i n t e r p r e t e d  t h e  s t a t u t e  u s  a l l o w i n g  
a  n u r s e  u i d e  t o  p e r f o r m  n u r s i n g  o r  
n u r 9 i n g - r e l n t e d  s e r v i c e s  a n y w h e r e  f o r  
p u r p o s e s  o f  t h i s  p r o v i s i o n .  B e c a u s e  o f  
t h i s  i n t e r p r e t a t i o n ,  w e  b e l i e v e  i t  i s  
u n n e c e s s a r y  t o  p r o v i d e  a n  e x h a u s t i v e  
l i s t  o f  a p p r o p r i a t e  e n t i t i e s .

Comment: A  c o u p l e  o f  c o m m e n t e r s  
w a n t e d  t o  k n o w  i f  t h e  2 4 - m o n t h  p e r i o d  
b e g i n s  a f t e r  t h e  u c l u u l  c o m p l e t i o n  o f  a  
N A T C E P  o r  f r o m  t h e  d a t e  t h e  i n d i v i d u a l  
w a s  p l a c e d  o n  t h e  r e g i s t r y .  A n o t h e r  
c o m m e n t e r  w a n t e d  t o  k n o w  i f  t h i s  
r e q u i r e m e n t  a p p l i e s  t o  i n d i v i d u a l s  w h o  
h a d  c o m p l e t e d  N A T C E P s  b e f o r e  
O c t o b e r  1 , 1 9 9 0 .

Response: T h e  2 4 - m o n t h  p e r i o d  
b e g i n s  a f t e r  t h e  d a t e  t h e  i n d i v i d u a l  
c o m p l e t e d  t h e  c o m p e t e n c y  e v a l u a t i o n  
p o r t i o n  o f  u  N A T C E P ,  r e g a r d l e s s  o f  
w h e t h e r  t h e  2 4  m o n t h s  l a p s e d  b e f o r e ,  o r  
a f t e r  O c t o b e r  1 , 1 9 9 0 .  T h i s  p r o v i s i o n  
a l s o  a p p l i e s  t o  i n d i v i d u a l s  w h o s e  
c o m p e t e n c e  w a s  d e e m e d  o r  f o r  w h o m  
t h e  r e q u i r e m e n t  w a s  w a i v e d  a s  
d i s c u s s e d  i n  §  4 U 3 . 1 5 0 .  W c  h a v e  
c l a r i f i e d  t h i s  i n  t h o  f i n a l  r e g u l a t i o n s .

Comment: A  n u m b e r  o f  c o m m e n l e r s  
r a i s e d  q u e s t i o n s  o n  t h e  l e n g t h  o f  
e m p l o y m e n t  s u f f i c i e n t  t o  q u a l i f y  a n  
i n d i v i d u u l  a s  h a v i n g  p e r f o r m e d  n u r s i n g  
o r  n u r s i n g - r e l a t e d  s e r v i c o s  f o r  m o n e t a r y  
c o m p e n s a t i o n  f o r  p u r p o s e s  o f  
§  4 8 3 . 7 5 ( g ) ( 4 )  ( n o w  r e d e s i g n a t e d  a s  
§  4 8 3 . 7 5 ( e ) ( 7 ) .

Response: S e c t i o n s  1 0 1 3 ( b ) ( 5 ) ( D )  a m i  
1 9 1 9 ( b ) ( 5 ) ( D )  d o  n o t  s p e c i f y  u n y  
m i n i m u m  a m o u n t  o f  t i m e  a  n u r s e  a i d e  
m u s t  w o r k  f o r  p u r p o s e s  o f  t h e  r e q u h o d
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r e t r a i n i n g  p r o v i s i o n .  H o w e v e r ,  w e  
b e l i e v e  t h a t  o n e  d o c u m e n t e d  d a y  ( e . g . ,  0  
h o u r s )  o f  e m p l o y m e n t  p r o v i d i n g  n u r s i n g  
o r  n u r s i n g - r e l a t e d  s e r v i c e s  f o r  m o n e t a r y  
c o m p e n s a t i o n  w o u l d  b e  s u f f i c i e n t .

Section 483.75(g)(5) Regular In-Service 
Education (Now Redesignated as 
Section 483.75(e)(8))
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 0 3 . 7 5 ( g ) ( 5 )  s p e c i f i e d  t h a t  t h e  
f a c i l i t y  m u s t  p r o v i d e  r e g u l a r  
p e r f o r m a n c e  r e v i e w  a n d  r e g u l a r  i n -  
s e r v i c e  e d u c a t i o n  t o  e n s u r e  t h a t  
i n d i v i d u a l s  u s e d  a a  n u r s e  a i d e s  o r e  
c o m p e t e n t  t o  p e r f o r m  s e r v i c e s  a s  n u r s e  
a i d e s .  I t  a l s o  s p e c i f i e d  t h a t  i n - s e r v i c e  
e d u c a t i o n  m u s t  i n c l u d e  t r a i n i n g  f o r  
i n d i v i d u a l s  p r o v i d i n g  n u r s i n g  a n d  
n u r s i n g - r e l a t e d  s e r v i c e s  t o  r e s i d e n t s  
w i t h  c o g n i t i v e  i m p a i r m e n t s .

Comments and Responses

Comment: A  few  commenters 
indicated that we should not require in- 
service education because it would 
make being a nurse aide less appealing.

Response: T h e  i n - s e r v i c e  e d u c a t i o n  
r e q u i r e m e n t  i n  s e c t i o n s  1 8 3 9 ( b ) ( 5 ) ( E )  
a n d  1 9 1 9 ( b ) ( 5 ) ( E )  o f  t h e  A c t  w a s  
i n t e n d e d  t o  e n s u r e  t h a t  n u r s e  a i d e s  
r e c e i v e  s u f f i c i e n t  i n - s e r v i c e  e d u c a t i o n  t o  
m a i n t a i n  c o m p e t e n c e .  W e  b e l i e v e  t h a t  
i n s t e a d  o f  m a k i n g  t h e  p o s i t i o n  o f  n u r s e  
a i d e  l e s s  a p p e a l i n g ,  r e g u l a r  i n - s e r v i c e  
e d u c a t i o n  w i l l  a l l o w  f o r  t h e  p r o f e s s i o n a l  
d e v e l o p m e n t  o f  n u r s e  a i d e s ,  b u i l d i n g  
t h e i r  s e l f - e s t e e m  w h i l e  e n h a n c i n g  t h e i r  
a b i l i t i e s  t o  p r o v i d e  q u a l i t y  n u r s i n g  c a r e .  
A l s o ,  b e c a u s e  t h e  s t a t u t e  r e q u i r e s  
f a c i l i t i e s  t o  p r o v i d e  i n - s e r v i c e  e d u c a t i o n  
f o r  n u r s e  a i d e s ,  t h e  S e c r e t a r y  d o e s  n o t  
h a v e  t h e  a u t h o r i t y  t o  d e l e t e  t h i s  
r e q u i r e m e n t  f r o m  o u r  r e g u l a t i o n s .

Comment: A  l u r g e  n u m b e r  o f  
c o m m e n t e r s  r e q u e s t e d  l h a t  w c  c l a r i f y  
h o w  m u c h  i n - s e r v i c e  e d u c a t i o n  i s  
r e q u i r e d  f o r  n u r s e  a i d e s .  M a n y  
c o m m e n t e r s  r e q u e s t e d  t h a t  t h e r e  b e  n o  
m a n d a t e d  n u m b e r  o f  h o u r s ,  t h a t  t h e  
S l a t e  b e  a l l o w e d  t o  d e t e r m i n e  t h e  
n u m b e r  o f  h o u r s ,  o r  t h a t  p a t i e n t  
o u t c o m e s  b e  u s e d  t o  d e t e r m i n e  w h e t h e r  
n d e c u a t e  i n - s e r v i c e  e d u c a t i o n  h a s  b e e n  
p r o v i d e d .  O t h e r s  r e q u e s t e d  t h a t  u  
s p e c i f i c  n u m b e r  o f  h o u r s  b e  m a n d u t e d  
s o  t h a t  f a c i l i t i e s  w o u l d  n o t  b e  s u b j e c t e d  
t o  t h e  j u d g m e n t s  o f  i n d i v i d u a l  s u r v e y o r s ,  
S u g g e s t i o n s  f o r  n u m b e r s  o f  h o u r s  r a n g e d  
f r o m  4 h o u r s  p e r  y e a r  t o  2 4  h o u r s  p e r  
y e a r ,  t h e  n u m b e r  s p e c i f i e d  i n  p r e v i o u s  
g u i d a n c e  i n  T r a n s m i t t a l  2 2 3  o f  t h e  S t a t e  
O p e r a t i o n s  M a n u a l  a n d  T r a n s m i t t a l  0 2  
o r  t h e  S t a t e  M e d i c a i d  M a n u a l .  A  n u m b e r  
o f  c o m m e n t e r s  i n d i c a t e d  t h a t  s i x  h o u r s  
p e r  q u a r t e r  w a s  m o r e  t h a n  w a s  r e q u i r e d  
o f  l i c e n s e d  n u r s e s  a n d  w a s  t h e r e f o r o  
e x c e s s i v e .  S o m e  c o m m e n t e r s  i n d i c a t e d

that mandating hours on nn annual 
basis, rather than quarterly, would 
provide more flex ib ility to facilities and 
nurse aides.

Response: A f t e r  c o n s i d e r a t i o n  o f  
t h e s e  c o m m e n t s ,  w e  h a v e  r e v i s e d  
§  4 0 3 . 7 5 ( g ) ( 5 )  ( n o w  r e d e s i g n a t e d  a s  
§  4 8 3 . 7 5 ( e ) ( 8 ) )  t o  s p e c i f y  t h a t  a f a c i l i t y  
m u s t  a n n u a l l y  p r o v i d e  a  m i n i m u m  o f  
t w e l v e  h o u r s  o f  i n - s e r v i c e  e d u c a t i o n .
W e  have required this minimum 
because w e have found it to bo 
sufficient for maintaining the 
competency o f home health aides who 
perform services similar lo those 
performed b y  nurse aides. (The 
requirements for in-service education for 
home health aides are at 4 2  CFR  
4 8 4 . 3 6 ( b ) ( 2 ) . )  W e  do not believe that 
nurse aides w ill need fewer hours of in- 
service training than home health aides. 
W e  did not choose a greater number of 
required hours of in-service training, nor 
did w e  impose a quarterly minimum of 
hours, because w e  believe a facility 
should have the flex ib ility to conduct 
training in accordance w ith its needs 
and stuffing requirements.

Comment: Several commenlers 
suggested that w e mandate certain 
topics for in-service education. A  w ide 
range o f topics were suggested. Some 
commenters suggested that the guidance 
in the State Operations Manual and 
State M ed icaid  Manual (cited above) be 
Inserted into the final regulations. A  
couple o f commenters suggested that in- 
service topics should be drawn from the 
training needs o f the nurse uides and the 
needs o f the residents as determined by 
ine professional nursing staff or lhat 
facilities should have in-service plans to 
meet the needs of residents.

Response: W e  a g r e e  t h a t  i t  i s  
n e c e s s a r y  t o  p r o . i d e  s o m e  g u i d a n c e  a s  
t o  t h e  n a t u r e  o f  i n - s e r v i c e  e d u c a t i o n  a n d  
h a v e  r e v i s e d  §  4 8 3 . 7 5 ( g ) ( 5 )  ( n o w  
r e d e s i g n a t e d  a s  §  4 8 3 . 7 5 ( e ) ( 8 ) )  t o  s p e c i f y  
t h a t  i n - s e r v i c e  t r a i n i n g  m u s t  a d d r e s s  
a r c u s  o f  w e a k n e s s  o s  d e t e r m i n e d  i n  
n u r s e  a i d e s '  p e r f o r m a n c e  r e v i e w s ,  a n d  
m a y  a d d r e s s  t h e  s p e c i a l  n e e d s  o f  
r e s i d e n t s  n s  d e t e r m i n e d  b y  t h e  f a c i l i t y  
s t a f f .  W e  h a v e  a d o p t e d  t h e  s u g g e s t i o n  
t h a t  i n - s e r v i c e  t o p i c s  b e  d r a w n  f r o m  t h e  
t r a i n i n g  n e e d s  o f  t h e  n u r s e  a i d e s  u n d  t h e  
s p e c i a l  n e e d s  o f  r e s i d e n t s  i n  t h e  f a c i l i t y  
b e c a u s e  w e  b e l i e v e  it  a l l o w s  f o r  
o p t i m u m  f l e x i b i l i t y  f u r  f a c i l i t i e s  w h i l e  
a s s u r i n g  I h e  c o n t i n u e d  c o m p e t e n c e  o f  
n u r s e  a i d e s .  W e  h a v e  a l l o w e d  t h e  
f a c i l i t y  t o  d e t e r m i n e  i n - s e r v i c e  t o p i c s  
r a t h e r  t h a n  s p e c i f y i n g  t h u t  t h e  
p r o f e s s i o n a l  n u r s i n g  s t a f f  m a k e  t h i s  
d e t e r m i n a t i o n  b e c a u s e  w e  b e l i e v e  t h a t  
m a n y  t y p e s  o f  f a c i l i t y  s t a f f  m a y  h a v e  
v u l u u b l e  i n p u t  o n  a r e a s  t h a t  n e e d  t o  b e  
a d d r e s s e d .

W e  huve not indicated specific topics 
that must be addressed during in-service 
education because w e  believe that such 
a list would not give facilities the 
flex ib ility to include programs in al) 
areas necessary to insure the continuing 
competence o f nurse aides.

Comment: A  couple o f commenters 
wanted clarification on in-service 
education relating to cognitively 
impaired residents. Some indicated that 
all in-service education should be 
designed to provide additional skills in 
the care o f cognitively impaired 
residents.

Response: W e  h a v e  r e v i s e d  t h i s  
r e q u i r e m e n t  o t  §  4 0 3 . 7 5 ( g ) ( 5 )  ( n o w  
r e d e s i g n a t e d  n s  §  4 8 3 . 7 5 ( e ) ( 8 ) ) ,  w h i c h  i s  
m a n d a t e d  b y  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( E )  a n d  
1 9 1 9 ( b ) ( 5 ) ( E )  o f  t h e  A c t ,  t o  i n d i c a t e  t h u t  
n u r s e  a i d e s  w h o  a r e  p r o v i d i n g  s e r v i c e s  
t o  c o g n i t i v e l y  i m p a i r e d  r e s i d e n t s  m u 9 t  
r e c e i v e  i n - s e r v i c e  e d u c a t i o n  i n  t h e  c a r c  
o f  t h e  c o g n i t i v e l y  i m p a i r e d .  W e  h a v e  n o t  
r e q u i r e d  t h a t  a l l  i n - s e r v i c e  e d u c a t i o n  
a d d r e s s  t h e  c a r c  o f  c o g n i t i v e l y  i m p a i r e d  
r e s i d e n t s  b e c a u s e  w e  b e l i e v e  t h a t  t h e r e  
a r e  o t h e r  i m p o r t a n t  a r e a s  t h a t  n e e d  t o  
b e  a d d r e s s e d .

Comment: A  few  commenters 
requested that we place some 
responsibility for in-service education 
on nurse aides by requiring proof o f in- 
service education for recertification or 
through other methods. One commenter 
wanted to know  what would happen to 
a nurse aide or a facility ir a nurse aide 
did not meet the in-service education 
requirement.

Response: S e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( E )  a n d  
1 9 1 9 ( b ) ( 5 ) ( E )  a d d r e s s  o n l y  I h e  
r e s p o n s i b i l i t y  ol f a c i l i t i e s  l o  p r o v i d e  i n -  
s e r v i c e  t r a i n i n g  t o  n u r s e  a i d e s ,  a n d  w e  
b e l i e v e  t h a t  t h i s  r e s p o n s i b i l i t y  s h o u l d  
r e m a i n  w i t h  t h e  f a c i l i t i e s .  P e n a l t i e s  f o r  
n o n - c o m p l i a n c e  w i t h  t h i s  r e q u i r e m e n t  
w i l l  b e  d i s c u s s e d  i n  t h e  s u r v e y  a n d  
c e r t i f i c a t i o n  r e q u i r e m e n t s ,  w h i c h  a r e  
b e i n g  r e v i s e d .

Comment: One commenter requested 
thut w e provide specific guidance on 
w hat constitutes in-service education.
O n e  c o m m e n t e r  r e q u e s t e d  t h a t  H C F A  
d e v e l o p  i n d e p e n d e n t  s t u d y  m o d u l e s  f o r  
i n - s e r v i c e  e d u c a t i o n .  A  f e w  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  d e f i n e  w h u t  
c o n s t i t u t e s  a p e r f o r m a n c e  r e v i e w ,  w h i l e  
o t h e r s  s u g g e s t e d  t h a t  w c  r e q u i r e  a n n u a l  
o r  s e m i - a n n u a l  p e r f o r m a n c e  r e v i e w s  o f  
n u r s e  a i d e s .

Response: W e  have not provided 
more comprehensive guidance in what 
constitutes an in-service education 
program because w e  do not want to 
limit facility flex ib ility in developing in- 
service programs. W e  also do not wish 
lo advise facilities that a performance 
review  should covera ll aspects o f an
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i n d i v i d u a l ' s  j o b ,  e s p e c i a l l y  t h o s e  a r e a s  
r e l a t i n g  t o  p a t i e n t  c a r c .  W e  a g r e e  t h a t  a  
p e r f o r m a n c e  r e v i e w  s h o u l d  b e  
p e r f o r m e d  o n  a n  a n n u a l  b a s i s ,  a n d  h a v e  
r e v i s e d  §  4 0 3 . 7 5 ( g ) ( 5 )  ( n o w  r e d e s i g n a t e d  
a s  §  4 0 3 . 7 5 ( e ) ( 0 ) )  t o  s p e c i f y  t h a t  t h e  
f a c i l i t y  m u s t  c o m p l e t e  a  p e r f o r m a n c e  
r e v i e w  o f  e v e r y  n u r s e  a i d e  a t  l e a s t  o n c e  
e v e r y  t w e l v e  m o n t h s .

Section 403.75(g)(0) Definitions (Now 
Redesignated as Section 403.75(e)(1))
Summary o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 7 5 ( g ) ( 0 )  s p e c i f i e d  t h e  
d e f i n i t i o n  o f  n u r s e  a i d e  t o  m e a n  a n y  
i n d i v i d u a l  p r o v i d i n g  n u r s i n g  o r  n u r s i n g -  
r e l a t e d  s e r v i c e s  t o  r e s i d e n t s  i n  a  f a c i l i t y  
w h o  i s  n o t  s o m e o n e  w h o  v o l u n t e e r s  t o  
p r o v i d e  s u c h  s e r v i c e s  w i t h o u t  p a y .

Comments a n d  Responses

Comment: S e v e r a l  c o m m e n t e r s  
r e q u e s t e d  c l a r i f i c a t i o n  o f  t h e  d e f i n i t i o n  
o f  a  n u r s e  a i d e .  A  f e w  r e q u e s t e d  t h a t  t h e  
t e r m  “ n u r s i n g  a s s i s t a n t "  b e  u s e d  i n s t e a d -  
o f  n u r s o  a i d e .  M a n y  w e r e  c o n c e r n e d  
t h a t  t h e  d e f i n i t i o n  a s  p r o p o s e d  i n  
§  4 8 3 . 7 5 ( g ) ( 6 )  ( n o w  r e d e s i g n a t e d  a s  
§  4 8 3 . 7 5 ( e ) ( 1 ) )  w o u l d  e n c o m p a s s  
l i c e n s e d  n u r s e s ,  s e c r e t a r i e s ,  p h y s i c a l  
t h e r a p y  a s s i s t a r t s ,  o r  d i e t a r y  a s s i s t a n t s ,  
n s  w e l l  a s  o t h e r  i n d i v i d u a l s ,  s u c h  o s  
m e d i c a t i o n  a i d e s ,  a c t i v i t y  a i d e s ,  a n d  
u n i t  a i d e s ,  w h o  d o  n o t  p e r f o r m  t h e  
c o m p l e t e  r a n g e  o f  n u r s e  a i d e  d u t i e s .  
O t h e r s  b e l i e v e d  t h a t  t h e  d e f i n i t i o n  o f  a  
n u r s e  a i d e  s h o u l d  b e  b r o a d e n e d  t o  
i n c l u d e  a i d e s  i n  a l l  h e a l t h  f a c i l i t i e s .  
S e v e r a l  c o m m e n t e r s  r e q u e s t e d  t h a t  t h e  
d e f i n i t i o n  b e  r e v i s e d  t o  e x c l u d e  
i n d i v i d u a l s  w h o  d o  n o t  o r d i n a r i l y  
f u n c t i o n  u s  n u r s e  a i d e s  b u t  p r o v i d e  
n u r s e  a i d e  s e r v i c e s  t o  r e l i e v e  n u r s e  
a i d e s ,  o r  w h o  p e r f o r m  o n l y  o n e  o r  a  f e w  
n u r s e  a i d e  t a s k s .  O n e  c o m m e n t e r  a s k e d  
h o w  t h e  r e q u i r e m e n t s  a p p l y  t o  
i n d i v i d u a l s  w h o  p e r f o r m  o n l y  a  f e w  
n u r s e  a i d e  s e r v i c e s .  F i n a l l y ,  o n e  
c o m m e n t e r  r e q u e s t e d  l h a t  w e  i n c l u d e  
t h e  s t a t u t o r y  d e f i n i t i o n  o f  a  l i c e n s e d  
h e a l t h  p r o f e s s i o n a l  i n  t h e  r e g u l a t i o n s .

Response: W e  h a v e  r e t a i n e d  . . . c  u s e  
o f  t h e  t e r m  " n u r s e  a i d e "  n n d  t h e  
s t a t u t o r y  d e f i n i t i o n  o f  n u r s e  u i d e  
c o n t a i n e d  i n  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( F )  a n a  
1 9 1 9 ( b ) ( 5 ) ( F )  o f  t h e  A c t  i n  o u r  f i n a l  
r e g u l a t i o n s .  ( T h e s e  s e c t i o n s  o f  t h e  
s t a t u t e  w e r e  a m e n d e d  b y  s e c t i o n s  
4 0 0 8 ( h ) ( 2 ) ( F )  u n d  4 8 0 1 ( c ) ( 6 )  o f  O B R A  *9 0  
t o  s p e c i f y  t h a t  a  r e g i s t e r e d  d i e t i t i a n  i s  
n o t  a  n u r s e  a i d e .  W e  h a v e  r e v i s e d  o u r  
r e g u l a t i o n s  a t  §  4 0 3 . 7 5 ( e ) ( 1 )  t o  r e f l e c t  
t h i s  c h a n g e . )  T h e  t e r m  " n u r s e  a i d e "  i s  
u s e d  a n d  d e f i n e d  i n  t h o s e  s e c t i o n s  o f  t h e  
s t a t u t e ,  o n d  w e  d o  n o t  b e l i e v e  t h a t  
c h a n g i n g  i t  w i l l  p r o v i d e  a d d i t i o n a l  
b e n e f i t s  t o  o u r  r e g u l a t i o n s .  T h e  s t a t u t o r y  
d e f i n i t i o n  c l e a r l y  i n d i c a t e s  t h a t  n u r s e

a i d e s  a r e  i n d i v i d u a l s  w h o  p r o v i d e  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  i n  
n u r s i n g  o r  s k i l l e d  n u r s i n g  f a c i l i t i e s .  I f  n n  
i n d i v i d u a l  p r o v i d e s  t h e s e  s e r v i c e s ,  
r e g a r d l e s s  o f  t h e  f r e q u e n c y  w i t h  w h i c h  
t h e y  a r e  p r o v i d e d  o r  t h e  s c o p e  o f  
s e r v i c e s  p r o v i d e d ,  t h e  i n d i v i d u a l  m u s t  
b e  c o m p e t e n t  t o  d o  s o  t o  b e  u s e d  b y  a  
f a c i l i t y .  W e  n o t e  t h a t  p h y s i c a l  t h e r a p y  
a s s i s t a n t s  a n d  l i c e n s e d  n u r s e s  a r c  
i n c l u d e d  w i t h i n  t h e  d e f i n i t i o n  o f  a  
l i c e n s e d  h e a l t h  p r o f e s s i o n a l  a n d  a r e  
t h e r e f o r e  n o t  r e q u i r e d  t o  m e e t  n u r s e  
a i d e  r e q u i r e m e n t s .  I t  i s  u n c l e a r  w h y  
s e c r e t a r i e s  o r  d i e t i c i a n s '  a s s i s t a n t s  
w o u l d  b e  p r o v i d i n g  n u r s i n g  o r  n u r s i n g -  
r e l a t e d  s e r v i c e s ,  b u t  i f  t h e y  d o ,  t h e y  
m u s t  m e e t  t h e  n u r s e  a i d e  r e q u i r e m e n t s .  
T h e  o m i s s i o n  o f  t h e  s t a t u t o r y  d e f i n i t i o n  
o f  a  l i c e n s e d  h e a l t h  p r o f e s s i o n a l  i n  t h e  
N P R M  w a s  i n a d v e r t e n t ,  a n d  v v e  a r e  
r e v i s i n g  §  4 8 3 . 7 5 ( g ) ( 6 )  ( n o w  r e d e s i g n a t e d  
a s  §  4 8 3 . 7 5 ( e ) ( 1 ) )  t o  i n c l u d e  t h i s  
d e f i n i t i o n .

Comment: A  few  commenters 
suggested that the definition o f a nurse 
aide be revised to indicate that persons 
certified or registered under State law  
ore not nurse aides.

Response: W e  believe that facilities 
are capable o f determining which, if 
any, persons certified or registered 
under State law  are included in the 
definition specified in the regulations.

Comment: Several commenters 
requested that w e provide a definition of 
nursing or nursing-related services in 
our regulations. One commenter asked 
thut w e remove "nursing-related 
services" from the definition o f nurse 
uide.

Response: W e  h a v e  u s e d  t h e  s t a t u t o r y  
d e f i n i t i o n  o f  n u r s e  a i d e  c o n t a i n e d  i n  
s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( F )  a n d  1 9 1 9 ( b ) ( 5 ) ( F )  
o f  t h e  A c t  i n  t h e s e  r e q u i r e m e n t s ,  a n d  w e  
d o  n o t  b e l i e v e  t h a t  a d d i n g  a  d e f i n i t i o n  o f  
n u r s i n g - r e l a t e d  s e r v i c e s  w o u l d  b e  
h e l p f u l .  W e  b e l i e v e ,  h o w e v e r ,  t h a t  
r e m o v i n g  " n u r s i n g - r e l a t e d  s e r v i c e s "  
f r o m  t h e  d e f i n i t i o n  o f  a n u r s e  a i d e  
w o u l d  g r e a t l y  d e c r e a s e  t h e  a c c u r a c y  o f  
t h e  d e f i n i t i o n  b e c a u s e  t h e  t e r m  h e l p s  t o  
c l a r i f y  l h a t  a n  i n d i v i d u a l  m u s t  b e  
d i r e c t l y  i n v o l v e d  i n  p u t i e n t  c a r e  l o  m e e t  
t h e  d e f i n i t i o n  o f  n u r s e  a i d e .  F o r  
e x a m p l e ,  a n  i n d i v i d u a l  w h o  m a k e s  
u n o c c u p i e d  b o d s  o r  f i l l s  w a t e r  p i t c h e r s  
w o u l d  n o t  n e c e s s a r i l y  b e  a  n u r s e  u i d e  
a n d  t h e r e f o r e  m a y  n o t  h a v e  t o  m e e t  t h e  
n u r s e  a i d e  r e q u i r e m e n t s .

Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  t h a t  w c  a d d  a  d e f i n i t i o n  o f  a  
n u r s e  u i d e  t r a i n e e  t o  t h e  r e g u l a t i o n s .

Response: A  n u r s o  a i d e  t r a i n e e  i s  a n  
i n d i v i d u a l  e n r o l l e d  i n  a  N A T C E P .

S u m m a r y  o f  C h a n g e s  t o  S e c t i o n  
4 0 3 . 7 5 ( g )  ( N o w  R e d e s i g n a t e d  a s  S e c t i o n  
4 8 3 . 7 5 ( e ) )

I n  r e s p o n s e  t o  c o m m e n t s ,  i n  a d d i t i o n  
t o  m i n o r  t e c h n i c a l  o r  e d i t o r i a l  c h a n g e s ,  
w e  a r e  m a k i n g  t h e  f o l l o w i n g  c h a n g e s  t o  
§  4 8 3 . 7 5 ( e ) :

•  T o  m a i n t a i n  c o n s i s t e n c y  a n d  c l a r i t y  
i n  t h e  r e g u l a t i o n s ,  w e  h a v e  r e d e s i g n a t e d  
p a r a g r a p h s  ( 1 )  t h r o u g h  ( G )  u n d e r
§  4 0 3 . 7 5 ( e ) .

•  W c  a r e  r e v i s i n g  §  4 0 3 . 7 5 ( e ) ( 1 )  t o  
i n d i c a t e  t h a t  a  r e g i s t e r e d  d i e t i t i a n  i s  n o l  
a  n u r s e  a i d e .

•  W e  a r e  a d d i n g  a  r e q u i r e m e n t  a t
§  4 8 3 . 7 5 ( e ) ( 3 )  t h a t  a  f a c i l i t y  m a y  n o t  u s e  
a s  n u r s e  a i d e s  i n d i v i d u a l s  w h o  a r e  n o t  
p e r m a n e n t  e m p l o y e e s  u n l e s s  t h e y  h a v e  
c o m p l e t e d  a  N A T C E P  o r  C E P  a n d  a r e  
c o m p e t e n t  t o  p r o v i d e  n u r s i n g  a n d  
n u r s i n g - r e l a t e d  s e r v i c e s .

•  W e  a r e  r e v i s i n g  §  4 8 3 . 7 5 ( e ) ( 4 ) .  
C o m p e t e n c y ,  t o  r e f l e c t  m o r e  a c c u r a t e l y  
t h e  p r o v i s i o n s  i n  s e c t i o n s  1 0 1 9 ( b ) ( 5 )  a n d  
1 9 1 9 ( b J ( 5 )  o f  t h e  A c t  t h a t  a  f a c i l i t y  m a y  
o n l y  p e r m i t  a n  i n d i v i d u a l  w h o  h a s  
w o r k e d  l e s s  t h a n  f o u r  m o n t h s  i n  I h e  
f a c i l i t y ,  a n d  h a s  n o t  c o m p l e t e d  u  C E P  o r  
N A T C E P  o r  b e e n  d e e m e d  t o  h a v e  m e t  
t h e  r e q u i r e m e n t  o r  f o r  w h o m  t h e  S t a t e  
h a s  w a i v e d  t h e  r e q u i r e m e n t s ,  t o  s e r v e  
u s  a  n u r s e  a i d e  o r  p r o v i d e  s e r v i c e s  f o r  
w h i c h  t h e  i n d i v i d u a l  h a s  n o t  
d e m o n s t r a t e d  c o m p e t e n c e  t h r o u g h  u n  
a p p r o v e d  p r o g r a m  w h e n  I h e  i n d i v i d u a l  
i s  a  f u l l - t i m e  e m p l o y e e  i n  a  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m  
a p p r o v e d  b y  t h e  S t a t e .

•  W e  h a v e  r e m o v e d  f i o m  p a r a g r a p h
( e ) ( 4 )  t h e  r e q u i r e m e n t  f o r  r e g i s t r y  
v e r i f i c a t i o n  p r i o r  t o  e m p l o y m e n t  b y  a  
f a c i l i t y  a n d  h a v e  p l a c e d  t h e  r e q u i r e m e n t  
i n  a  n e w  §  4 8 3 . 7 5 ( e ) ( 5 ) ,  R e g i s t r y  
v e r i f i c a t i o n .  W e  h a v e  f u r t h e r  a m e n d e d
§  4 8 3 . 7 5 ( e ) ( 5 )  t o  a l l o w  f o r  u n  e x c e p t i o n  
t o  r e g i s t r y  v e r i f i c a t i o n  p r i o r  t o  
e m p l o y m e n t  b y  o  f a c i l i t y  i f  t h e  
i n d i v i d u a l  c a n  p r o v e  l h a t  l i e  o r  s h e  h a s  
r e c e n t l y  s u c c e s s f u l l y  c o m p l e t e d  a  
N A T C E P  o r  a  C E P  a n d  h a s  n o t  y e t  b e e n  
i n c l u d e d  o n  t h e  r e g i s t r y ,  o r  t h e  
i n d i v i d u a l  i s  i n  n  N A T C E P  a p p r o v e d  b y  
t h e  S t a t e .

•  W e  h a v e  a d d e d  a  n e w
§  4 0 3 . 7 5 ( e ) ( 6 ) ,  M u l t i - S t a t e  r e g i s t r y  
v e r i f i c a t i o n ,  w h i c h  s p e c i f i c s  t h a t ,  b e f o r e  
a l l o w i n g  u n  i n d i v i d u a l  t o  s e r v e  a s  a  
n u r s e  a i d e ,  f a c i l i t i e s  m u s t  s e e k  
i n f o r m a t i o n  f r o m  e v e r y  S l a t e  n u r s e  u i d e  
r e g i s t r y  t h e  f a c i l i t y  b e l i e v e s  w i l l  i n c l u d e  
i n f o r m a t i o n  o n  t h e  i n d i v i d u a l .

•  I n  §  4 0 3 . 7 5 ( e ) ( 7 ) ,  R e q u i r e d  
r e t r a i n i n g ,  w c  h a v e  p c r m i t l c d  
i n d i v i d u a l s  w h o  h a v e  p e r f o r m e d  n o  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  f o r  
m o n e t a r y  c o m p e n s a t i o n  f o r  a  p e r i o d  o f  
2 1  c o n s e c u t i v e  m o n t h s  s i n c e  t h e i r  m o s t
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r e c e n t  c o m p l e t i o n  o f  a  N A T C E P  t o  t a k e  
e i t h e i  a  n e w  N A T C E P  o r  a  n e w  C E P .

* I n  §  4 0 3 . 7 5 ( e ) ( 8 ) ,  R e q u i r e d  i n - s e r v i c e  
e d u c a t i o n ,  w e  h a v e  s p e c i f i e d  1 2  h o u r s  a s  
t h e  m i n i m u m  a m o u n t  o f  i n - s e r v i c e  
e d u c a t i o n  t o  b e  c o n d u c t e d  a n n u a l l y  a n d  
h a v e  f u r t h e r  s p e c i f i e d  t h a t  p e r f o r m a n c e  
r e v i e w s  m u s t  b e  c o n d u c t e d  a t  l e a s t  
e v e r y  1 2  m o n t h s .

Section 483.150 Deemed Meeting of 
Requirements, Waiver of Requirements
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 1 5 0  s p e c i f i e d  t h e  c r i t e r i a  
i n d i v i d u a l s  m u s t  m e e t  t o  b e  d e e m e d  a s  
m e e t i n g  t h e  n u r s e  a i d e  t r a i n i n g  o n d  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t s  o r  
t o  h a v e  t h e  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t s  w a i v e d .

C o m m e n t s  a n d  R e s p o n s e s

General
Comment: A  f e w  c o m m e n t e r s  

s u g g e s t e d  w e  e x p a n d  t h e  s c o p e  o f  t h e  
d e e m i n g  a n d  w a i v e r  p r o v i s i o n s  f o r  
n u r s e  a i d e s .

Response: W e  d o  n o t  b e l i e v e  w e  h a v o  
t h e  a u t h o r i t y  t o  p r o v i d e  a n y  n e w  
d e e m i n g  o r  w a i v e r  p r o v i s i o n s  o r  t o  
m o d i f y  t h e  c u r r e n t  p r o v i s i o n s  f o r  t w o  
r e a s o n s .  F i r s t ,  t h e  s t a t u t e  d o e s  n o t  
a u t h o r i z e  t h e  S e c r e t a r y  l o  p r o v i d e  f o r  
a n y  s u c h  a d d i t i o n s  o r  m o d i f i c a t i o n .  
S e c o n d ,  t h e  c u r r e n t  d e e m i n g  a n d  w a i v e r  
p r o v i s i o n s  a r e  d e s c r i b e d  v e r y  
s p e c i f i c a l l y  i n  s e c t i o n  6 9 0 1 ( b ) ( 4 )  o f  
O B R A  ' 8 9 .  T h e  a b s e n c e  o f  a d d i t i o n a l  
p r o v i s i o n s  s u g g e s t s  a  l a c k  o f  
c o n g r e s s i o n a l  i n t e n t  f o r  s u c h  p r o v i s i o n s .  
H o w e v e r ,  w e  n o t e  t h a t  s e c t i o n s  
1 8 1 9 ( f ) ( 2 ) ( B ) ( i i )  a n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i )  o f  
t h e  A c t  p e r m i t  S l a t e s  t o  d e e m  
i n d i v i d u a l s  w h o ,  b e f o r e  J u l y  1 ,  1 9 8 9 ,  
c o m p l e t e d  a  N A T C E P  t h e  S t a t e  
d e t e r m i n e s  w o u l d  h a v e  m e t  t h e  
r e q u i r e m e n t s  f o r  a p p r o v a l  a t  t h e  t i m e  i t  
w a s  o f f e r e d  t o  h a v e  c o m p l e t e d  a n  
a p p r o v e d  p r o g r a m .  T h i s  w a s  
i n a d v e r t e n t l y  o m i t t e d  f r o m  t h e  N P R M ,  
a n d  w e  h a v e  i n c l u d e d  i t  i n  o u r  f i n a l  
r e g u l a t i o n s  a t  §  4 8 3 . 1 5 0 ( b ) ( 2 ) .

Comment: O n e  c o m m e n t e r  
r e c o m m e n d e d  t h a t  w e  d e v e l o p  
p r o c e d u r e s  f o r  d e e m i n g  h o m e  h e a l t h  
a i d e s  a s  m e e t i n g  n u r s e  a i d e  
r e q u i r e m e n t s .

Response:T h e  s e p a r a t e  r e q u i r e m e n t s  
f o r  h o m e  h e a l t h  a i d e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  l o c a t e d  a t  4 2  
C F R  4 8 4 . 3 6  n r e  m a n d a t e d  b y  d i f f e r e n t  
s t a t u t o r y  r e q u i r e m e n t s ,  s o m e  o f  w h i c h  
a r e  n o t  t h e  s a m e  a s  t h e  n u r s e  a i d e  
r e q u i r e m e n t s  i n  s e c t i o n s  1 8 1 8  a n d  1 9 1 9  
o f  t h e  A c t .  A s  a  r e s u l t ,  i t  i s  n o t  p o s s i b l e  
t o  d e e m  h o m e  h e a l t h  a i d e s  a s  m e e t i n g  
I h e  n u r s e  a i d e  r e q u i r e m e n t s .

Comment: S o m e  c o m m e n t e r s  w e r e  
c o n f u s e d  a b o u t  w h e t h e r  I n d i v i d u a l s

m u s t  h a v e  b e e n  t r a i n e d  o r  e m p l o y e d  i n  
f a c i l i t i e s  t h a t  m e t  t h e  r e q u i r e m e n t s  f o r  
a p p r o v a l  a n d  w i t h d r a w a l  o f  a p p r o v a l  o f  
N A T C E P s  ( w h i c h  w e r e  p r o p o s e d  i n  
§  §  4 8 3 . 1 5 1 ( b ) ( 2 )  a n d  4 0 3 . 1 5 1 ( e )  o f  t h e  
N P R M )  a t  t h e  t i m e  t h e  t r a i n i n g  w a s  
c o n d u c t e d  i n  o r d e r  t o  b e  d e e m e d  a u  
m e e t i n g  n u r s e  a i d e  r e q u i r e m e n t s  o r  t o  
h a v e  t h e s e  r e q u i r e m e n t s  w a i v e d .

Response: T h e  s t a t u t o r y  r e q u i r e m e n t s  
u p o n  w h i c h  § §  4 8 3 . 1 5 1 ( b ) ( 3 )  a n d  
4 0 3 . 1 5 1 ( e )  a r e  b a s e d  w e r e  c h a n g e d  b y  
s e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( F )  a n d  4 8 0 1 ( e ) ( 0 )  o f  
O B R A  ' 9 0 ,  a n d  w e r e  g i v e n  a  s t a t u t o r y  
e f f e c t i v e  d a t e  o f  J a n u a r y  1 , 1 9 0 9 .  
H o w e v e r ,  b e c a u s e  t h e s e  c h a n g e s  w e r e  
n o t  k n o w n  a t  t h e  t i m e  b y  w h i c h  t h e  
r e q u i r e m e n t s  f o r  §  4 0 3 . 1 5 0  m u s t  h a v e  
b e e n  m e t ,  w e  b e l i e v e  i t  w o u l d  b e  
u n r e a s o n a b l e  t o  a p p l y  § §  4 0 3 . 1 5 1 ( b ) ( 3 )  
a n d  4 8 3 . 1 5 1 ( e )  f o r  p u r p o s e s  o f  §  4 8 3 . 1 5 0 .

Comment: O n e  c o m m e n t e r  i n d i c a t e d  
t h a t  w e  s h o u l d  r e q u i r e  S t a t e s  t o  h a v e  
g u i d e l i n e s  i n d i c a t i n g  w h a t  e v i d e n c e  
t h e y  w i l l  r e q u i r e  f o r  t h e  d e e m i n g  o r  
w a i v i n g  o f  t h e  n u r s e  a i d e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t s .

Response: B e c a u s e  t h e  S l a t e  d e c i s i o n  
t o  w a i v e  t h e  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t  i s  v o l u n t a r y ,  w e  b e l i e v e  t o  
m a n d a t e  S t a t e s  t o  d e v e l o p  g u i d e l i n e s  a s  
t o  w h a t  e v i d e n c e  t h e y  w i l l  r e q u i r e  f o r  
t h i s  p r o v i s i o n  i s  i n a p p r o p r i a t e .  W e  
b e l i e v e ,  h o w e v e r ,  t h a t  S t a t e s  w i l l  
d e v e l o p  g u i d e l i n e s  f o r  b o t h  w a i v i n g  a n d  
d e e m i n g  r e g a r d l e s s  o f  w h e t h e r  w e  
r e q u i r e  t h e m  t o  d o  s o .

Section 483.150(a)
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( a )  o f  §  4 0 3 . 1 5 0  s p e c i f i e d  
t h a t  a  n u r s e  a i d e  i 3  d e e m e d  t o  s a t i s f y  
t h e  r e q u i r e m e n t  o f  c o m p l e t i n g  a  t r a i n i n g  
a n d  c o m p e t e n c y  e v a l u a t i o n  a p p r o v e d  b y  
t h e  S t a t e  i f  ( 1 )  t h e  a i d e  w o u l d  h a v e  
s a t i s f i e d  t h e  r e q u i r e m e n t  a s  o f  J u l y  1 ,  
1 9 8 9 ,  i f  a  n u m b e r  o f  h o u r s  ( n o t  l e s s  t h a n  
6 0  h o u r s )  w e r e  s u b s t i t u t e d  f o r  " 7 5  
h o u r s ”  i n  s e c t i o n s  1 8 1 9 ( f ) ( 2 )  a n d  
1 9 1 9 ( f ) ( 2 )  o f  t h e  A c t ,  r e s p e c t i v e l y ,  a n d  
t h e  a i d e  h a d  r e c e i v e d ,  b e f o r e  J u l y  1 ,
1 9 8 9 ,  a t  l e a s t  t h e  d i f f e r e n c e  i n  t h e  
n u m b e r  o f  h o u r s  i n  s u p e r v i s e d  p r a c t i c a l  
n u r s e  a i d e  t r a i n i n g  o r  i n  r e g u l a t i o n  i n -  
s e r v i c e  n u r s e  a i d e  e d u c a t i o n ;  o r  ( 2 )  t h e  
a i d e  w a s  f o u n d  c o m p e t e n t  ( w h e t h e r  o r  
n o t  b y  t h e  S t a t e ) ,  b e f o r e  J u l y  1 , 1 9 0 9 ,  
a f t e r  t h e  c o m p l e t i o n  o f  a  c o u r s e  o f  n u r s o  
u i d e  t r a i n i n g  o f  a t  l e a s t  1 0 0  h o u r s  
d u r a t i o n .

C o m m e n t s  a n d  R e s p o n s e s

Comment: O n e  c o m m e n t e r  i n d i c a t e d  
t h a t  a n  i n d i v i d u a l  s h o u l d  b o  w o r k i n g  a s  
a  n u r s e  a i d e  t o  b e  d e e m e d  u n d e r  
§  4 8 3 . 1 5 0 ( a )  ( 1 )  a n d  ( 2 )  a s  m e e t i n g  t h e  
t r a i n i n g  a n d  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t s .

Response: W e  d o  n o t  r e q u i r e  o t h e r  
i n d i v i d u a l s  t o  b e  w o r k i n g  a s  n u r s e  a i d e s  
t o  m e e t  t h e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  r e q u i r e m e n t s ,  a n d  w e  b e l i e v e  
t h a t  i t  w o u l d  b e  u n r e a s o n a b l e  a n d  
d i s c r i m i n a t o r y  t o  e x p e c t  d e e m e d  
i n d i v i d u a l s  t o  d o  s o .  W e  n o t e ,  h o w e v e r ,  
t h a t  t h e  r e t r a i n i n g  r e q u i r e d  i n  §  4 8 3 . 7 5 ( e )  
d o e s  a p p l y  t o  d e e m e d  i n d i v i d u a l s .

Comment: O n e  c o m m e n t e r  w a n t e d  t o  
k r o w  i f  t h e r e  w o u l d  b e  s p e c i f i c  
r e q u i r e m e n t s  f o r  t h e  1 0 0  h o u r s  o f  
t r a i n i n g  d i s c u s s e d  i n  §  4 0 3 . 1 5 0 ( a ) ( 2 ) .

Response: S e c t i o n  6 9 0 1 ( b ) ( 4 ) ( C )  o f  
O B R A  ' 8 9  d o e s  n o t  s p e c i f y  r e q u i r e m e n t s  
f o r  t h e  1 0 0  h o u r s  o f  t r a i n i n g  n e c e s s a r y  t o  
b e  d e e m e d  a s  m e e t i n g  t h e  n u r s e  a i d e  
t r a i n i n g  s n d  c o m p e t e n c y  r e q u i r e m e n t s ,  
a n d  w e  h a v e  n o t  a d d e d  a n y  t o  t h e  
r e g u l a t i o n s  i n  o r d e r  t o  m a k e  t h i s  
r e q u i r e m e n t  n s  f l e x i b l e  a s  p o s s i b l e .

Comment': S e v e r a l  c o m m e n t e r s  h a d  
q u e s t i o n s  o r  s u g g e s t i o n s  o n  t h e  
c o m p e t e n c y  f i n d i n g  f o l l o w i n g  t h e  1 0 0  
h o u r s  o f  t r a i n i n g  s p e c i f i e d  i n  
§  4 0 3 . 1 5 0 ( a ) ( 2 ) .  O n e  c o m m e n t e r  
r e c o m m e n d e d  t h a t  t h e  c o m p e t e n c y  
f i n d i n g  b e  a  C E P  a p p r o v e d  b y  t h e  S t a l e  
o r  a  S t a t e - d e t e r m i n e d  e q u i v a l e n t .  
A n o t h e r  c o m m e n t e r  w o n d e r e d  i f  
g r a d u a t i n g  f r o m  a  1 0 0 - h o u r  n u r s e  a i d e  
c o u r s e  w o u l d  c o n s t i t u t e  a  f i n d i n g  o f  
c o m p e t e n c y .  O n e  c o m m e n t e r  w a n t e d  t o  
k n o w  w h o  c o u l d  m a k e  d e t e r m i n a t i o n s  o f  
c o m p e t e n c y  f o r  p u r p o s e s  o f  t h i s  
p r o v i s i o n .

Response: S e c t i o n  6 9 0 1 ( b ) ( 4 ) ( C )  o f  
O B R A  *89  d o e s  n o t  p l a c e  s t r i c t u r e s  o n  
w h i c h  e n t i t i e s  m a y  d e t e r m i n e  
c o m p e t e n c y  a f t e r  t h e  1 0 0  h o u r s  o f  
t r a i n i n g .  I n  f a c t ,  t h e  s t a t u t e  i s  v e r y  
v a g u e .  W e  h a v e  t h e r e f o r e  m a d e  t h i s  
r e q u i r e m e n t  a s  f l e x i b l e  a s  p o s s i b l e .  
B e c a u s e  t h e  s t a t u t e  s p e c i f i e s  t h a t  t h e  
f i n d i n g  o f  c o m p e t e n c y  d o e s  n o t  h a v e  t o  
b e  d o n e  b y  t h e  S t a t e ,  w e  d o  n o t  b e l i r  v e  
t h a t  i t  i s  a p p r o p r i a t e  t o  r e s t r i c t  
c o m p e t e n c y  f i n d i n g s  t o  t h o s e  a p p r o v e d  
b y  t h e  S t a t e .

Section 483.150(b)
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( b )  o f  §  4 8 3 . 1 5 0  s p e c i f i e d  
t h a t  a  S t n t e  m a y  w a i v e  t i i e  r e q u i r e m e n t  
f o r  a n  I n d i v i d u a l  t o  c o m p l e t e  a  C E P  
a p p r o v e d  b y  t h e  S t a t e  f o r  a n y  i n d i v i d u a l  
w h o  c a n  d e m o n s t r a t e  t o  t h e  s a t i s f a c t i o n  
o f  t h e  S t a t e  t h a t  h e  o r  s h e  h a s  s e r v e d  a s  
a  n u r s e  a i d e  a t  o n e  o r  m o r e  f a c i l i t i e s  o f  
t h e  s a m e  e m p l o y e r  i n  t h e  S t a t e  f o r  a t  
l e a s t  2 4  c o n s e c u t i v e  m o n t h s  b e f o r e  
D e c e m b e r  1 9 , 1 9 8 9 .

C o m m e n t s  a n d  R e s p o n s e s

Comment: O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  w e  r e m o v e  t h e  r e q u i r e m e n t  
a l l o w i n g  f o r  a  w a i v e r  o f  i n d i v i d u a l s
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d e s c r i b e d  i n  §  4 0 3 . 1 5 0 ( b ) ( 1 ) .  A  f e w  
c o m m e n t e r s  r e q u e s t e d  v a r i o u s  
e x p a n s i o n s  o f  t h i s  p r o v i s i o n ,  s u c h  o s  
m o r e  f l e x i b i l i t y  i n  e m p l o y m e n t  l o c a t i o n s  
o r  a  m o r e  r e c e n t  t i m e  f r a m e  w i t h i n  
w h i c h  t o  m e e t  t h e  r e q u i r e m e n t .

Response: T h i s  p r o v i s i o n  i s  r e q u i r e d  
b y  s e c t i o n  6 9 0 1 ( b ) ( 4 ) ( D )  o f  O B R A  ' 8 9 ,  
a n d  w e  a r e  t h e r e f o r e  c o m m i t t e d  t o  
i m p l e m e n t i n g  t h e  s t a t u t e  a s  w r i t t e n .

Comment: O n e  c o m m e n t e r  w a n t e d  t o  
k n o w  w h e n  t h e  2 4  m o n t h s  o f  
e m p l o y m e n t  b e g i n  f o r  p u r p o s e s  o f  
§  4 8 3 . 1 5 0 ( b ) ( 1 ) .

Response: S e c t i o n  6 9 0 1 ( b ) ( 4 ) ( D )  
e x p l i c i t l y  i n d i c a t e s  t h a t  a n  i n d i v i d u a l  
m u s t  b e  e m p l o y e d  f o r  2 4  c o n s e c u t i v e  
m o n t h s  b e f o r e  D e c e m b e r  1 9 . 1 9 8 9  ( t h e  
d a t e  o f  t h e  e n a c t m e n t  o f  O B R A  ’8 9 )  t o  
h a v e  t h e  n u r s e  a i d e  c o m p e t e n c y  
r e q u i r e m e n t s  w a i v e d .  T h e r e f o r e ,  a n y  
n u r s e  a i d e  w h o  w o r k e d  c o n s e c u t i v e l y  
f r o m  D e c e m b e r  1 9 , 1 9 8 7  t o  D e c e m b e r  1 9 ,  
1 9 0 9  f o r  o n e  o r  m o r e  f a c i l i t i e s  o f  t h e  
s a m e  e m p l o y e r  i n  t h e  S t a t e  w i l l  b e  
e l i g i b l e  f o r  w a i v e r  b y  t h e  S t a t e .

Comment: S e v e r a l  c o m m e n t e r s  
r e q u e s t e d  c l a r i f i c a t i o n  o f  w h e t h e r  
i n d i v i d u a l s  w h o  m e t  t h e  r e q u i r e m e n t s  
f o r  w a i v e r  b y  t h e  S t a t e  w o u l d  b e  
r e q u i r e d  t o  b e  t r a i n e d  o r  t o  c o m p l e t e  a  
c o m p e t e n c y  e v a l u a t i o n  t o  b e  e m p l o y e d  
b y  a  f a c i l i t y .

Response: I f  a n  i n d i v i d u a l  m e e t s  a l l  o f  
t h e  r e q u i r e m e n t s  l i s t e d  i n  
§  4 0 3 . 1 5 0 ( b ) ( 1 ) ,  t h o  S t a t e  m a y  w a i v e  t h e  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t  f o r  
h i m  o r  h e r .  B e c a u s e  f a c i l i t i e s  c a n  
e m p l o y  i n d i v i d u a l s  w h o  h a v e  c o m p l e t e d  
e i t h e r  a  N A T C E P  o r  C E P  a p p r o v e d  b y  
t h e  S t a l e ,  i n d i v i d u a l s  w h o  h a v e  t h e  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t  
w a i v e d  a r e  e m p l o y a b l e  b y  f a c i l i t i e s .  I f .  
h o w e v e r ,  a  f a c i l i t y  w i s h e s  t o  t r a i n  a i d e s  
f o r  w h o m  t h e  S t a t e  h a s  w a i v e d  t h e  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t ,  t h e  
f a c i l i t y  i s  f r e e  t o  d o  s o .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
r e q u e s t e d  c l a r i f i c a t i o n  o f  h o w  m u c h  a n  
i n d i v i d u a l  w o u l d  b e  r e q u i r e d  t o  w o r k  f o r  
p u r p o s e s  o f  §  4 8 3 . 1 5 0 ( b ) ( 1 ) .

Response: S e c t i o n  6 9 0 1 ( b ) ( 4 ) ( D )  o f  
O B R A  ' 0 9  d o e s  n o t  s p e c i f y  h o w  m u c h  a n  
i n d i v i d u a l  m u s t  w o r k  f o r  p u r p o s e s  o f  
t h i s  p r o v i s i o n .  W e  h a v e  n o t  p r o v i d e d  
a n y  r e q u i r e m e n t s  i n  o u r  r e g u l a t i o n s  
b e c a u s e  w e  w i s h  t o  g i v e  S t a t e s  a s  m u c h  
f r e e d o m  a s  p o s s i b l e  i n  t h e i r  w a i v e r  
d e t e r m i n a t i o n s .

Comment: A  f e w  c o m m e n l e r s  
s u g g e s t e d  t h a t  H C F A  m a n d a t e  a  m e t h o d  
f o r  d e t e r m i n i n g  w h i c h  a i d e s  a r e  e l i g i b l e  
f o r  w a i v e r  b y  S t a t e s  o r  s u g g e s t e d  t h a t  
H C F A  d e f i n e  x v h a t  s h o u l d  s a t i s f y  S t a t e  
r e q u i r e m e n t s ,

Response: S l a t e  w a i v e r  o f  t h e  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t  i s  
v o l u n t a r y ,  u n d ,  u s  s u c h ,  w e  w i s h  t o  g i v e  
S t a t e s  a s  m u c h  f r e e d o m  a s  p o s s i b l e  i n

i m p l e m e n t i n g  t h i s  p r o v i s i o n  i f  t h e y  
c h o o s e  t o  d o  s o .  A l s o ,  w e  b e l i e v e  t h u t  
S t a t e s  m a y  u l r e a d y  h a v e  d e v e l o p e d  
m e c h a n i s m s  f o r  d e t e r m i n i n g  w h i c h ,  i f  
n n y ,  n u r s e  a i d e s  m a y  h a v e  t h e  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t s  
w a i v e d ,  a n d  w e  d o  n o t  w i s h  t o  d i s t u r b  
s y s t e m s  t h a t  a r e  f u n c t i o n i n g  w e l l .

Comment: O n e  c o m m e n t e r  i n d i c a t e d  
t h a t  n u r s e  a i d e s  f o r  w h o m  t h e  S t a t e  
w a i v e s  t h e  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t  s h o u l d  b e  r e q u i r e d  t o  b e  
c u r r e n t l y  w o r k i n g  a s  n u r s e  a i d e s  t o  b e  
p l a c e d  o n  t h e  r e g i s t r y .

Response: W e  d o  n o t  r e q u i r e  
i n d i v i d u a l s  w h o  c o m p l e t e  a  C E P  t o  b e  
c u r r e n t l y  w o r k i n g  a s  n u r s e  a i d e s  t o  b e  
p l a c e d  o n  t h e  r e g i s t r y .  W e  b e l i e v e  i t  
w o u l d  b e  u n f a i r  t o  h a v e  a  d i f f e r e n t  
r e q u i r e m e n t  f o r  t h o s e  i n d i v i d u a l s  f o r  
w h o m  t h e  S t a t e  h a s  w a i v e d  t h e  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t .

S u m m a r y  o f  C h a n g e s  t o  §  4 8 3 . 1 5 0

A f t e r  c o n s i d e r a t i o n  o f  t h e  p u b l i c  
c o m m e n t s ,  a n d  f o r  t h e  r e u s o n s  s t a t e d  i n  
o u r  r e s p o n s e s  t o  t h o s e  c o m m e n t s ,  w e  
o r e  r e v i s i n g  p r o p o s e d  §  4 0 3 . 1 5 0  t o  a d d  a  
r e q u i r e m e n t  p e r m i t t i n g  S t a t e s  t o  d e e m  
t o  h a v e  c o m p l e t e d  a  S t a t e - a p p r o v e d  
N A T C E P  t h o s e  i n d i v i d u a l s  w h o ,  b e f o r e  
J u l y  1 , 1 9 0 9 ,  c o m p l e t e d  a  N A T C E P  t h e  
S t u t e  d e t e r m i n e s  w o u l d  h a v e  m e t  t h e  
r e q u i r e m e n t s  f o r  a p p r o v a l  a t  t h e  t i m e  
t h e  p r o g r a m  w a s  o f f e r e d .

Section 403.151 State Review nnd 
Approval of Nurse Aide Training and 
Competency Evaluation Programs
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 1 5 1  s p e c i f i e d  r e q u i r e m o n l s  
f o r  S t a t e  r e v i e w  a n d  a d m i n i s t r a t i o n  o f  
N A T C E P s ,  r e q u i r e m e n t s  f o r  a p p r o v a l  o f  
p r o g r a m s ,  t i m e  f r a m e s  f o r  a c t i n g  o n  a  
r e q u e s t  f o r  a p p r o v a l ,  a n d  r e q u i r e m e n t s  
f o r  w i t h d r a w a l  o f  a p p r o v a l .

C o m m e n t s  a n d  R e s p o n s e s

General
Comment: A  f e w  c o m m e n t e r s  h a d  

c o n c e r n s  a b o u t  w h i c h  a g e n c y  o f  t h e  
S t a t e  g o v e r n m e n t  s h o u l d  b e  a l l o w e d  t o  
h u v e  c o n t r o l  o v e r  t h e  r e v i e w  u n d  
a p p r o v a l  o f  N A T C E P s  a n d  C E P s .  S o m e  
c o m m e n t e r s  s u g g e s t e d  v a r i o u s  S t a t e  
e n t i t i e s  t h a t  c o u l d  r e v i e w  a n d  a p p r o v e  
p r o g r a m s ,  w h i l e  o t h e r s  r e q u e s t e d  t h a t  
w e  a l l o w  a n y  S t a l e  e n t i t y  t o  p e r f o r m  
t h i s  f u n c t i o n .  O n e  c o m m e n t e r  i n d i c a t e d  
t h u t  t h e  S t u t e  s u r v e y  a g e n c y  i s  n o t  t h e  
a p p r o p r i a t e  e n t i t y  t o  a p p r o v e  N A T C E P s .

Response: S e c t i o n s  1 0 1 9 ( c ) ( ( l )  n n d  
1 9 1 9 ( c ) ( 1 )  o f  t h e  A c t  d o  n o t  r e q u i r e  l h a t  
u n y  p a r t i c u l a r  S l a t e  e n t i t y  b e  
r e s p o n s i b l e  f o r  t h e  r e v i e w  n n d  a p p r o v a l  
o f  N A T C E P s  a n d  C E P s .  T h e r e f o r e ,  w e  
h a v e  n o t  s p e c i f i e d  i n  o u r  r e g u l a t i o n s  
w h i c h  a g e n c y  o f  t h e  S t a t e  g o v e r n m e n t

m a y  r e v i e w  a n d  a p p r o v e  p r o g r a m s  b u t  
h u v e ,  i n s t e a d ,  a l l o w e d  S t a t e s  t h e  
f l e x i b i l i t y  t o  u s e  t h e  e n t i t y  b e s t  s u i t e d  t o  
t h i s  t a s k .  W e  b e l i e v e  t h a t  s o m e  
c o m m e n t e r s  m a y  h a v e  b e e n  c o n f u s e d  b y  
t h e  r e q u i r e m e n t  i n  p a r a g r a p h  ( a ) ( 4 )  o f  
§  4 8 3 . 1 5 1 ,  w h i c h  i n d i c a t e s  t h u t  t h e  S t a t e  
s u r v e y  a g e n c y  m u s t  d e t e r m i n e  w h e t h e r  
t h e  r e q u i r e m e n t s  o f  §  4 0 3 . 7 5 ( g )  ( n o w  
r e d e s i g n a t e d  a s  §  4 8 3 . 7 5 ( e ) )  a r e  m e t .  
S e c t i o n  4 0 3 . 7 5 ( g )  d e u l s  w i t h  f a c i l i t y  
c o m p l i a n c e  w i t h  n u r s e  a i d e  t r a i n i n g  
r e q u i r e m e n t s ,  n o t  p r o g r a m  r e v i e w  a n d  
a p p r o v  d .

Comment: S e v e r a l  c o m m e n t e r s  
e x p r e s s e d  c o n c e r n s  a b o u t  p e r m i t t i n g  
f u c i l i t y - b a s e d  o r  n o n - f a c i l i t y - b a s c d  
t r a i n i n g  n n d  c o m p e t e n c y  e v a l u a t i o n  
p r o g r a m s .  S o m e  o f  t h e s e  c o m m e n t e r s  
r e q u e s t e d  s p e c i f i c  r e q u i r e m e n t s  f o r  n o n ­
f a c i l i t y - b a s e d  p r o g r a m s ,  c i t i n g  t h e  n e e d  
f o r  r e g u l a t o r y  r e q u i r e m e n t s  t o  c o n t a i n  
c o s t s  a s  j u s t i f i c a t i o n  f o r  t h e  
r e q u i r e m e n t s .  T a k i n g  f u l l - t i m e  R N ' s  
a w a y  f r o m  r e s i d e n t  c a r e  w a s  I h e  
p r i m a r y  c o n c e r n  o f  t h o s e  o p p o s e d  t o  
f a c i l i t y - b u s e d  p r o g r a m s .  A  f e w  
c o m m e n t e r s  b e l i e v e d  t h a t  t h e  
r e q u i r e m e n t s  s h o u l d  a p p l y  t o  b o t h  
f a c i l i t y - b a s e d  o n d  n o n - f a c i l i t y - b a s e d  
p r o g r a m s ,  o r  t h a t  w e  s h o u l d  d e v c l u p  
s p e c i f i c  r e q u i r e m e n t s  f o r  b o t h  s e t t i n g s .

Response: S e c t i o n s  1 8 1 9  a n d  1 9 1 9  o f  
t h e  A c t  p e r m i t  b o t h  t y p e s  o f  p r o g r a m s  
n n d  s o  w e  w i l l  c o n t i n u e  t o  a l l o w  b o t h  
f a c i l i t y - b a s e d  a n d  n o n - f a c i l i t y - b a s e d  
N A T C E P s .  B o t h  t y p e s  o f  p r o g r a m s  e n j o y  
p r e v a l e n c e  i n  d i f f e r e n t  S t a t e s ,  a n d  w e  
b e l i e v e  t h a t  t h e  u s e  o f  b o t h  t y p e s  o f  
p r o g r a m s  i s  n e c e s s a r y  t o  p e r m i t  
f a c i l i t i e s  a n d  S t a t e s  l o  m e e t  t h e  n u r s e  
u i d e  r e q u i r e m e n t s  e f f e c t i v e l y .  T h e s e  
r e q u i r e m e n t s  u p p l y  t o  b o t h  f a c i l i t y -  
b a s e d  a n d  n o n - f a c i l i t y - b a s e d  p r o g r a m s .

Section 483.151(a) State Review ami 
Administration
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( a ) ( 1 )  o f  §  4 8 3 . 1 5 1  s p e c i f i e d  
l h a t  a  S t a t e  m u s t  o f f e r  a  N A T C E P  t h a t  
m e e t s  t h e  r e q u i r e m e n t s  o f  §  4 0 3 . 1 5 2  
a n d / o r  a  C E P  t h a t  m e e t s  I h e  
r e q u i r e m e n t s  o f  §  4 8 3 . 1 5 4 :  a n d / o r  
s p e c i f y  a n y  N A T C E P s  n o t  o f f e r e d  b v  t h e  
S t a t e  t h u t  t h e  S t a t e  u p p r o v e s  a s  m e e t i n g  
t h e  r e q u i r e m e n t s  o f  §  4 8 3 . 1 5 2  a n d / o r  
C F . P s  n o t  o f f e r e d  b y  t h e  S t a t e  t h e *
S t a t e  u p p r o v e s  u s  m e e t i n g  I I I*-  
r e q u i r e m e n t s  o f  §  4 0 3 . 1 5 4 .

P a r a g r a p h  ( a ) ( 2 )  s p e c i f i e d  t h u t  t h e  
S l a t e  m n y  n o t  d e l e g a t e  o r  s u b c o n t r a c t  
t h e  a p p r o v a l  o f  t h e s e  p r o g r a m ?  t o  a n  
e n t i t y  o u t s i d e  o f  t h e  S t a t e  g o v e r n m e n t .

P a r a g r a p h  ( a ) ( 3 )  s p e c i f i e d  t h a t  i f  th 
S t a l e  d o e s  n o t  c h o o s e  t o  o f f e r  o n e  o r  
b o t h  o f  t h o  p r o g r a m s  s p e c i f i e d  i n  
p a r a g r a p h  ( u ) ( l )  o f  §  4 8 3 . 1 5 1 .  t h e  S l a t -
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m u s t  r e v i e w  a n d  a p p r o v e  o r  d i s a p p r o v e  
N A T C E P s  w h e n  r e q u e s t e d  t o  d o  s o  b y  
a n y  f a c i l i t y .

P a r a g r a p h  ( a ) ( 4 )  s p e c i f i e d  t h a t  t h e  
S t a t e  s u r v e y  a g e n c y  m u s t ,  i n  t h e  c o u r s e  
o f  a l l  s u r v e y s ,  d e t e r m i n e  i f  t h e  
r e q u i r e m e n t s  o f  §  4 8 3 . 7 5 ( g )  ( n o w  
r e d e s i g n a t e d  a s  §  4 8 3 . 7 5 ( e ) )  a r e  m e t .

C o m m e n t s  a n d  R e s p o ~ ' e s

Comment: A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  w e  r e v i s e  p a r a g r a p h
( a ) ( 3 )  o f  §  4 8 3 , 1 5 1  t o  r e q u i r e  S t a t e s  t h a t  
d o  n o t  o f f e r  a  N A T C E P  a n d / o r  a  C E P  t o  
r e v i e w  b o t h  f a c i l i t y - b a s e d  a n d  n o n ­
f a c i l i t y - b a s e d  p r o g r a m s  t h a t  r e q u e s t  
a p p r o v a l  o f  a  p r o g r a m .

Response: W e  a g r e e  w i t h  t h i s  
c o m m e n t  a n d  h a v e  r e v i s e d  t h i s  
r e q u i r e m e n t  i n  §  4 8 3 . 1 5 1 ( a ) ( 3 )  t o  i n d i c a t e  
t h a t  S t a t e s  w h o  d o  r i o t  o f f e r  a  N A T C E P  
a n d / o r  a  C E P  m u s t  r e v i e w  a l l  p r o g r a m s  
u p o n  r e q u e s t .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  S t a t e R  s h o u l d  b e  r e q u i r e d  t o  r e v i e w  
a l l  p r o g r a m s .

Response: S e c t i o n s  1 8 1 9 ( e )  a n d  
1 9 1 9 ( e )  o f  t h e  A c t  i n d i c a t e  t h a t  S t a t e s  
m u s t  u p p r o v e  p r o g r a m s  t h a t  m e e t  t h e  
r e q u i r e m e n t s  f o r  a p p r o v a l  o f  N A T C E P s  
a n d  C E P s .  W e  b e l i e v e  t h e  i n t e n t  o f  t h e s e  
s t a t u t o r y  p r o v i s i o n s  i s  t o  e n s u r e  t h a t  
e a c h  S t a t e  h a s  a p p r o v e d  p r o g r a m s .  A  
S t a t e  m a y  m e e t  t h e s e  s t a t u t o r y  
r e q u i r e m e n t s  b y  o f f e r i n g  i t s  o w n  
p r o g r a m ;  h o w e v e r ,  i f  i t  d o e s  n o t  c h o o s e  
t o  o f f e r  i t s  o w n  p r o g r a m ,  t h e n  i t  m u s t  
r e v i e w  a l l  p r o g r a m s  u p o n  r e q u e s t .

Comment: O n e  c o m m e n t e r  w a n t e d  t o  
k n o w  i f  t h e r e  w o u l d  b e  p r o c e d u r e s  f o r  
s u r v e y o r s  t o  u s e  t o  d e t e r m i n e  f a c i l i t y  
c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  
§  4 8 3 . 7 5 ( g )  ( n o w  r e d e s i g n a t e d  u s  
§  4 8 3 . 7 5 ( e ) )  b y  O c t o b e r  1 , 1 9 9 0 .  A  
n u m b e r  o f  o t h e r  c o m m e n t e r s  s u g g e s t e d  
v a r i o u s  m e t h o d s  f o r  s u r v e y o r s  t o  
d e t e r m i n e  f a c i l i t y  c o m p l i a n c e  w i t h  t h e  
n u r s e  a i d e  t r a i n i n g  r e q u i r e m e n t s  o r  
w a n t e d  t o  k n o w  h o w  f a c i l i t y  c o m p l i a n c e  
w o u l d  b e  d e t e r m i n e d .

Response: T h e  a p p r o p r i a t e  v e h i c l e  f o r  
d e l i n e a t i n g  s u r v e y o r  m e t h o d o l o g i e s  i s  
t h e  s u r v e y  a n d  c e r t i f i c a t i o n  r e g u l a t i o n s  
a t  4 2  C F R  4 8 8 .  H C F A  i s  r e v i s i n g  t h e s e  
r e g u l a t i o n s ,  a n d  u n t i l  t h e  r e v i s e d  
r e g u l a t i o n s  a r e  f i n a l ,  t h e  c u r r e n t  s u r v e y  
u n d  c e r t i f i c a t i o n  p r o c e d u r e s  r e m a i n  i n  
e f f e c t  a n d  w i l l  b e  u s e d  t o  d e t e r m i n e  
w h e t h e r  f a c i l i t i e s  m e e t  t h e  r e q u i r e m e n t s  
o f  §  4 8 3 . 7 5 ( g )  ( n o w  r e d e s i g n a t e d  n s  
8  4 8 3 . 7 5 ( c ) ) .

Comment: A  f e w  c o m m e n t e r s  h a d  
c o n c e r n s  a b o u t  w h o  s h o u l d  s u r v e y  
f a c i l i t i e s  t o  d e t e r m i n e  c o m p l i a n c e  w i t h  
N A T C E P  r e q u i r e m e n t s .  O n e  c o m m e n t e r  
i n d i c a t e d  t h a t  f a c i l i t y  c o m p l i a n c e  w i t h  
N A T C E P  r e q u i r e m e n t s  s h o u l d  b e  
d e t e r m i n e d  b y  t h e  S t a t e  s u r v e y  o g n n c y  
b u '  t h a t  o t h e r  a g e n c i e s  s h o u l d  b e

a l l o w e d  t o  r e v i e w  a n - 1  a p p r o v e  
p r o g r a m s .  A  f e w  c o m m e n l e r s  i n d i c a t e d  
t h a t  f a c i l i t i e s  s h o u l d  n o t  b e  s u r v e y e d  t o  
d e t e r m i n e  c o m p l i a n c e  w i t h  t h e  n u r s e  
a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  r e q u i r e m e n t s .

Response: W e  h a v e  r e t a i n e d  o u r  
r e q u i r e m e n t  t h a t  t h e  S t a t e  s u r v e y  
a g e n c y  m u s t  s u r v e y  f a c i l i t i e s  t o  e n s u r e  
t h a t  t h e y  m e e t  t h e  r e q u i r e m e n t s  i n  
§  4 8 3 . 7 5 ( g )  ( n o w  r e d e s i g n a t e d  a s  
§  4 8 3 . 7 5 ( e ) ) .  C o m p l i a n c e  w i t h  t h e s e  
r e q u i r e m e n t s  i s  a  f a c i l i t y  r e s p o n s i b i l i t y ,  
a n d  w e  b e l i e v e  t h a t  t h e  s u r v e y s  r e q u i r e d  
b y  s e c t i o n  1 8 1 9 ( g )  a n d  1 9 1 9 ( g )  o f  t h e  A c t  
a r e  n e c e s s a r y  t o  e n s u r e  t h a t  c o m p l i a n c e  
i s  b e i n g  m e t .  W e  a g r e e  t h a t  a g e n c i e s  
o t h e r  t h a n  t h e  S t a t e  s u r v e y  a g e n c y  m a y  
r e v i e w  a n d  a p p r o v e  N A T C E P s  a n d  h a v e  
n o t  s p e c i f i e d  w h i c h  S t a t e  a g e n c y  s h o u l d  
e v a l u a t e  p r o g r a m s .

Section 403.151(b) Requirements for 
Approval of Programs, and Section 
403.151(e) Withdrawal of Approval
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( b ) ( 1 )  o f  §  4 8 3 . 1 5 1  s p e c i f i e d  
t h a t  b e f o r e  o  S t a t e  a p p r o v e s  a  N A T C E P  
o r  C E P ,  t h e  S t a t e  m u s t  ( 1 )  d e t e r m i n e  
w h e t h e r  t h e  N A T C E P  m e e t s  t h e  c o u r s e  
r e q u i r e m e n t s  o f  §  4 8 3 . 1 5 2 ;  a n d  ( 2 )  
d e t e r m i n e  w h e t h e r  t h e  C E P  m e e t s  t h e  
r e q u i r e m e n t s  o f  §  4 8 3 . 1 5 4 .

P a r a g r a p h  ( b ) ( 2 )  s p e c i f i e d  t h a t  a  S t a t e  
m a y  n o t  a p p r o v e  a  N A T C E P  o r  C E P  
o f f e r e d  b y  a  S N F  o r  N F  t h a t  h a s  b e e n  
f o u n d  o u t  o f  c o m p l i a n c e  w i t h  a n y  o f  t h e  
r e q u i r e m e n t s  f o r  p a r t i c i p a t i o n  i n  P a r t  
4 8 3 ,  S u b p a r t  B ,  w i t h i n  a n y  o f  t h e  2 4  
c o n s e c u t i v e  m o n t h s  p r i o r  t o  t h e  S t a t e ’ s  
r e v i e w  o f  t h e  p r o g r a m .

P a r a g r a p h  ( e ) ( 1 )  o f  §  4 0 3 . 1 5 1  s p e c i f i e d  
t h a t  a  S t a t e  m u s t  w i t h d r a w  a p p r o v a l  o f  
u  f a c i l i t y - b a s e d  N A T C E P  w h e n  i t  m a k e s  
a  d e t e r m i n a t i o n  t h a t  t h e  f a c i l i t y  i s  o u t  o f  
c o m p l i a n c e  w i t h  a  r e q t e  ^ i n e n t  f o r  
p a r t i c i p a t i o n ,  o s  s p e c i f i e d  i n  P a r t  4 8 3 ,  
S u b p a r t  B .

P a r a g r a p h  ( e ) ( 2 )  s p e c i f i e d  t h a t  a  S t a t e  
m a y  w i t h d r a w  a p p r o v a l  o f  a  N A T C E P  o r  
C E P  i f  t h e  S t a t e  d e t e r m i n e s  t h a t  a n y  o f  
t h e  a p p l i c  b l e  r e q u i r e m e n t s  o f  
5 §  4 0 3 . 1 5 2  a n d  4 8 3 . 1 5 4  a r e  n o t  m e t  b y  
t h e  p r o g r a m .

P a r a g r a p h  ( e ) ( 3 )  s p e c i f i e d  t h a t  a  S t a t e  
m u s t  w i t h d r a w  a p p r o v a l  o f  a  N A T C E P  
o r  n  C E P  i f  t h e  e n t i t y  p r o v i d i n g  t h e  
p r o g r a m  r e f u s e s  t o  p e r m i t  u n a n n o u n c e d  
v i s i t s  b y  t h e  S t a t e .

C o m m e n t s  a n d  R e s p o n s e s

Comment: M a n y  c o m m e n t e r s  
d i s c u s s e d  t h e  a p p r o p r i a t e n e s s  o f  p r e -  
a p p r o v a l  s i t e  v i s i t s .  A  m a j o r i t y  o f  t h e s e  
c o m m e n t e r s  b e l i e v e d  t h a t  a p r e -  
n p p r o v a l  s i t e  v i s i t  w a s  u n n e c e s s a r y  T o r  
a  p r o g r a m ' s  f i r s t  a p p r o v a l  b e c a u s e  t h e  
p r o g r a m  m a y  n o t  b e  o p e r a t i o n a l  p r i o r  t o

a p p r o v a l .  A  f e w  c o m m e n t e r s  s u g g e s t e d  
t h a t  a  r e v i e w  o f  t h e  l a s t  s u r v e y  r e p o r t  
c o u l d  r e p l a c e  a n  o n - s i t e  v i s i t  o r  t h a t  t h e  
u n n u a l  c e r t i f i c a t i o n  s u r v e y  c o u l d  
c o n s t i t u t e  t h e  s i t e  v i s i t .  S e v e r a l  
c o m m e n l e r s  r e q u e s t e d  p o s t - a p p r o v a l  
s i t e  v i s i t s .  O t h e r  c o m m e n t e r s  s u g g e s t e d  
l h a t  s i t e  v i s i t s  w e r e  i n a p p r o p r i a t e ,  
i n d i c a t i n g  t h a t  t h e  N A T C E P  c u r r i c u l u m  
s h o u l d  b e  t h e  b a s i s  o f  a p p r o v u l .  A  f e w  
c o m m e n t e r s  a g r e e d  w i t h  t h e  p r o p o s e d  
p r e - a p p r o v a l  s i t e  v i s i t .

Response: W e  a g r e e  t h a t  i t  m a y  b e  
i n a p p r o p r i a t e  t o  r e q u i r e  a n  o n - s i t e  v i s i t  
p r i o r  t o  t h e  f i r s t  r e v i e w  o f  a  p r o g r a m  
b e c a u s e  t h e  p r o g r a m  m a y  n o t  b e  
o p e r a t i o n a l ,  a n d  t h a t  a  r e v i e w  o f  w r i t t e n  
c o u r s e  m a t e r i a l s  a n d  p r o c e d u r e s  m a y  b e  
a n  e f f e c t i v e  a l t e r n a t i v e  t o  a  s i t e  v i s i t .  
T h e r e f o r e ,  w e  h a v e  r e v i s e d  t h e  
r e q u i r e m e n t  i n  §  4 8 3 . 1 5 1 ( b ) ( 1 )  t o  i n d i c a t e  
t h a t  t h e  S t a t e  m u s t  v i s i t  t h e  e n t i t y  
p r o v i d i n g  t h e  p r o g r a m  i n  a l l  r e v i e w s  
e x c e p t  f o r  t h e  i n i t i a l  r e v i e w .  W e  h a v e  
r e t a i n e d  t h e  r e q u i r e m e n t  t h u t  o n - s i t e  
v i s i t s  a r e  r e q u i r e d  f o r  s u b s e q u e n t  
r e v i e w s  o f  t h e  p r o g r a m  b e c a u s e  w e  
b e l i e v e  t h a t  s u c h  v i s i t s  a r e  u s e f u l  t o o l s  
i n  g a g i n g  t h e  q u a l i t y  o f  t h e  p r o g r a m .

Comment: W e  r e c e i v e d  a  l a r g e  
n u m b e r  o f  c o m m e n t s  o n  t h e  N P R M  
r e q u i r e m e n t  a t  §  4 8 3 . 1 5 1 ( b ) ( 2 ) ,  w h i c h  
p r o h i b i t s  S t a t e s  f r o m  a p p r o v i n g  
N A T C E P s  a n d  C E P s  c o n d u c t e d  b y  a  
f a c i l i t y  t h a t  i s  o u t  o f  c o m p l i a n c e  w i t h  
a n y  o f  t h e  r e q u i r e m e n t s  f o r  p a r t i c i p a t i o n  
i n  p a r t  4 8 3 ,  s u b p a r t  B ,  w i t h i n  a n y  o f  t h e  
2 4  c o n s e c u t i v e  m o n t h s  p r i o r  t o  t h e  
r e q u e s t  f o r  a p p r o v a l  o f  t h e  p r o g r a m ,  a n d  
t h e  r e q u i r e m e n t  a t  §  4 8 3 . 1 5 1 ( e ) ( 1 ) ,  w h i c h  
r e q u i r e s  S t a t e s  t o  w i t h d r a w  a p p r o v a l  o f  
s u c h  a  p r o g r a m  w h e n  a  d e f i c i e n c y  i s  
f o u n d .  A  m a j o r i t y  o f  t h e  c o m m e n t e r s  
o b j e c t e d  t o  t h e  r e q u i r e m e n t s  w h i l e  o t h e r  
c o m m e n t e r s  h a d  s u g g e s t i o n s  o r  
q u e s t i o n s  a b o u t  t h e  p r o v i s i o n s .

Response: T h e s e  r e q u i r e m e n t s  w e r e  
e s t a b l i s h e d  u n d e r  s e c t i o n s  
1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( ! )  a n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t  w h i c h ,  p r i o r  l o  t h e  e n a c t m e n t  
o f  O B R A  ' 9 0 ,  s t a t e d  t h a t  t h e  S e c r e t a r y ' s  
r e q u i r e m e n t s  f o r  a p p r o v a l  o f  N A T C E P s  
a n d  C E P s  m u s t  p r o h i b i t  S t a t e  a p p r o v a l  
o f  p r o g r a m s  o f f e r e d  b y  o r  i n  a n y  f a c i l i t y  
w h i c h  h a s  b e e n  d e t e r m i n e d  o u t  o f  
c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  
s e c t i o n  1 8 1 9  ( b ) ,  ( c ) ,  o r  ( d )  o r  s e c t i o n  
1 9 1 9  ( b ) .  ( c ) ,  o r  ( d )  o f  t h e  A c t  w i t h i n  t h o  
p r e v i o u s  t w o  y e a r s .  H o w e v e r ,  s e c t i o n s  
4 0 0 0 ( h ) ( l ) ( F ) ( i )  o n d  4 8 0 1 ( a ) ( 8 ) ( A )  o f  
O B R A  ' 9 0  a m e n d e d  s e c t i o n s  
1 0 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  n n d  1 9 1 9 ( r ) ( 2 ) ( B ) ( i i i ) { I )  
o f  t h e  A c t  t o  r e m o v e  t h i s  r e q u i r e m e n t  
n n d  r e p l a c e  i t  w i t h  o t h e r  r e q u i r e m e n t s .  
A c c o r d i n g l y ,  w c  h a v e  r e v i s e d  
§ §  4 8 3 . 1 5 1 ( b ) ( 2 )  n n d  4 8 3 . 1 5 1 ( e ) ( 1 )  t o  
i n d i c a t e  t h a t  S l a t e s  m a y  n o t  a p p r o v e  
( u n d  m u s t  w i t h d r a w  a p p r o v a l  f r o m )
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N A T C E P s  a n d  C E P s  o f f e r e d  b y  o r  i n  a  
f a c i l i t y  t h a t ,  w i t h i n  t h e  p r e v i o u s  t w o  
y e a r s —

•  I n  t h e  c a s e  o f  a  s k i l l e d  n u r s i n g  
f a c i l i t y ,  h a s  o p e r a t e d  u n d e r  a  w a i v e r  
u n d e r  s e c t i o n  1 0 1 9 ( b ) ( 4 ) ( C ) ( t i ) ( I I )  o f  t h e  
A c t ;

•  I n  t h e  c a s e  o f  a  n u r s i n g  f a c i l i t y ,  h a s  
o p e r a t e d  u n d e r  a  w a i v e r  u n d e r  s e c t i o n  
1 9 1 9 [ b ) ( 4 ) ( C ) ( i i )  o f  t h e  A c t  t h a t  w a s  
g r a n t e d  o n  t h e  b a s i s  o f  a d e m o n s t r a t i o n  
t h u t  t h e  f a c i l i t y  i s  u n a b l e  t o  p r o v i d e  
n u r s i n g  c a r e  r e q u i r e d  u n d e r  s e c t i o n  
1 9 1 9 ( b ) ( 4 ) ( C ] ( i )  o f  t h e  A c t  f o r  a  p e r i o d  i n  
e x c e s s  o f  4 8  h o u r s  p e r  w e e k ;

•  H a s  b e e n  s u b j e c t  t o  a n  e x t e n d e d  ( o r  
p a r t i a l  e x t e n d e d )  s u r v e y  u n d e r  s e c t i o n s  
l B 1 9 ( g ) ( 2 ) ( B ) ( i )  o r  1 9 1 9 ( g ) ( 2 ) ( B ) ( i )  o f  t h e  
A c t ;

•  H a s  b e e n  a s s e s s e d  a  c i v i l  m o n e y  
p e n a l t y  d e s c r i b e d  i n  s e c t i o n  
1 0 1 9 ( h ) ( 2 ) ( B ) ( i i )  o r  1 9 1 9 ( h ) { 2 ) ( B ) ( i i )  o r  t h e  
A c t  o f  n o t  l e s s  t h a n  $ 5 , 0 0 0 ;  o r

•  H a s  b e e n  s u b j e c t  t o  a  r e m e d y  
d e s c r i b e d  i n  s e c t i o n s  1 8 1 3 ( h ) ( 2 ) ( B ) ( i )  o r
( i i i ) .  1 8 1 9 ( h ) ( 4 ) ,  1 9 1 9 ( h ) ( l ) ( B ) ( i ) ,  o r  
1 9 1 9 ( h ) ( 2 j ( A ) ( i ) ,  ( i i i ) ,  o r  ( i v )  o f  t h e  A c t .

W e  h a v e  a l s o  a d d e d  a  n e w  
§  4 0 3 . 1 5 1 ( b ) ( 3 )  w h i c h  i n d i c a t e s  t h a t  
S t a t e s  m a y  n o t ,  u n t i l  t w o  y e a r s  s i n c e  t h e  
a s s e s s m e n t  o f  t h e  p e n a l t y  ( o r  p e n a l t i e s )  
h a s  e l a p s e d ,  a p p r o v e  a  N A T C E P  o r  C E P  
o f f e r e d  b y  o r  i n  a f a c i l i t y  t h u t ,  w i t h i n  t h o  
t w o - y e a r  p e r i o d  b e g i n n i n g  O c t o b e i  1 ,  
1 9 0 0 , —

•  H a d  i t s  p a r t i c i p a t i o n  t e r m i n a t e d  
u n d e r  t i t l e  X V I I I  o f  t h e  A c t  o r  u n d e r  I h e  
S t a t e  p l u n  u n d e r  t i t l e  X I X  o f  t h e  A c t :

•  W a s  s u b j e c t  l o  a  d e n i a l  o f  p a y m e n t  
u n d e r  t i t l e  X V I I I  o r  t i t l e  X I X ;

» W a s  a s s e s s e d  a  c i v i l  m o n e y  p e n a l t y  
o f  n o t  l e s s  t h a n  $ 5 , 0 0 0  f o r  d e f i c i e n c i e s  i n  
f a c i l i t y  s t a n d a r d s ;

•  O p e r a t e d  u n d e r  t e m p o r a r y  
m a n a g e m e n t  a p p o i n t e d  t o  o v e r s e e  t h e  
o p e r a t i o n  o f  t h e  f u c i l i t y  n n d  t o  e n s u r e  
t h e  h e a l t h  n n d  s u f e t y  o f  i t s  r e s i d e n t s ;  o r

•  P u r s u a n t  t o  S t a t e  a c t i o n ,  w a s  c l o s e d  
o r  h a d  i t s  r e s i d e n t s  t r a n s f e r r e d .

T h i s  u d d i t i o n  i s  n e c e s s a r y  t o  c o m p l y  
w i t h  s e c t i o n s  4 0 0 0 ( h ) ( l ) ( F ) ( i i )  u n d  
4 8 0 1 ( u ) ( 0 ) ( B )  o f  O B R A  ' 9 0 .  w h i c h  
i n d i c a t e  t h a t  S l a t e s  m a y  n o t  a p p r o v e  
N A T C E P s  o r  C E P s  o f f e r e d  b y  o r  i n  
f a c i l i t i e s  t h a t ,  w i t h i n  t h e  t w o - y c u r  
p e r i o d  b e g i n n i n g  O c t o b e r  1 , 1 9 0 0 ,  h a d  
c e r t a i n  s a n c t i o n s  a p p l i e d  t o  t h e m .  ( S e e  
H . R .  R e p .  N o .  9 0 - 1 , 1 0 1 s t  C o n g . ,  2 n d  S e s s .  
0 5 2 ) .

Comment: A  f e w  c o m m e n t e r s  a s k e d  
w h e n  t h e s e  p r o v i s i o n s  w i l l  l i e  e f f e c t i v e .

Response: T h e s e  p r o v i s i o n s  h a v e  a  
s t a t u t o r y  e f f e c t i v e  d a t e  o f  J a n u a r y  1 ,
1 9 0 9 .  T h e r e f o r e ,  S t a l e s  m u s t  r e m o v e  
a p p r o v a l  f r o m  p r o g r a m s  t h a t  d o  n o t  
m e e t  t h e  s t a t u t o r y  r e q u i r e m e n t s .
I  l o w e v e r ,  n s  w e  h a v o  n o t e d  c u r l i e r  i n  
t h i s  p r e a m b l e ,  i n d i v i d u a l s  w h o ,  p r i o r  t o  
I h e  i s s u a n c e  o f  t h e s e  r e g u l a t i o n s ,

c o m p l e t e d  N A T C E P s  o r  C E P s  t h a t  w e r e  
a p p r o v e d  u s i n g  p r e - O B R A  ’ 9 0  c r i t e r i a  
a r e  n o t  r e q u i r e d  t o  c o m p l e t e  a  n e w  
p r o g r a m .

Comment: A  f e w  c o m m e n t e r s  
i n d i c a t e d  t h u t  2 4  m o n t h s  w a s  t o o  l o n g  a  
p e r i o d  t o  d e n y  a  f a c i l i t y  a  t r u i n i n g  
p r o g r a m  o n d  s u g g e s t e d  a l t e r n a t i v e  l i m e  
p e r i o d s .  O n e  c o m m e n t e r  b e l i e v e d  t h a t  
t h e r e  s h o u l d  b e  i n t e r m e d i a t e  s a n c t i o n s  
b e f o r e  p r o g r a m  a p p r o v a l  i s  w i t h d r a w n .  
A  f e w  c o m m e n t e r s  s u g g e s t e d  t h a t  w e  
i n c l u d e  a  m e t h o d  f o r  r e i n s t a t e m e n t  o f  
p r o g r a m s  w h o s e  a p p r o v a l  h a s  b e e n  
w i t h d r a w n .

Response: T h e  t i m e  f r a m e  a b o u t  
w h i c h  c o m m e n t e r s  w e r e  c o n c e r n e d  i s  
b a s e d  o n  s e c t i o n s  1 0 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  a n d  
l 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  o f  t h e  A c t ,  w h i c h  
c l e a r l y  i n d i c a t e  t h a t  S t a l e s  m a y  n o t  
a p p r o v e  p r o g r a m s  o f f e r e d  b y  o r  i n  
c e r t a i n  f a c i l i t i e s ,  d e s c r i b e d  i n  s e c t i o n s  
1 0 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( l )  n n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t ,  w i t h i n  t h e  p r e v i o u s  t w o  
y e a r s .  B e c a u s e  o f  t h e  c l a r i t y  w i t h  w h i c h  
t h i s  r e q u i r e m e n t  i s  s t a t e d ,  a n d  b e c a u s e  
t h e  s t a t u t e  d o e s  n o t  p r o v i d e  f o r  t h e  u s e  
o f  i n t e r m e d i a t e  s a n c t i o n s  b e f o r e  
w i t h d r a w a l  o f  p r o g r u m  a p p r o v a l ,  t h e  
S e c r e t a r y  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  
p r o v i d e  f o r  s u c h  i n t e r m e d i a t e  s a n c t i o n s .  
W e  h a v e  n o t  d e v e l o p e d  u  p r o c e d u r e  f o r  
r e i n s t a t e m e n t  b e c a u s e  w e  b e l i e v e  t h a t  
p r o g r a m s  s e e k i n g  r e i n s t a t e m e n t  s h o u l d  
f o l l o w  t h e  s a m e  p r o c e d u r e  n s  p r o g r a m s  
s e e k i n g  i n i t i a l  a p p r o v a l .

Comment: A  f e w  c o m m e n t e r s  w a n t e d  
t o  a l l o w  n o n - f a c i l i t y - b a s e d  N A T C E P s  o r  
i n t e r a c t i v e  v i d e o  p r o g r a m s  t o  b e  o f f e r e d  
i n  a  f a c i l i t y  a g a i n s t  w h i c h  p e n a l t i e s  o r  
w a i v e r s ,  d e s c r i b e d  i n  s e c t i o n s  
1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  a n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t ,  h a v e  b e e n  i m p o s e d  w i t h i n  
t h e  p r e v i o u s  t w o  y e a r s .  O t h e r  
c o m m e n t e r s  r e q u e s ' e d  t h a t  w e  r e v i s e  
o u r  r e g u l a t i o n  t o  r e f l e c t  m o r e  c l o s e l y  t h e  
w o r d i n g  o f  t h e  s t a t u t o r y  p r o v i s i o n ,  
w h i c h  s t a t e s  t h a t  p r o g r a m s  o f f e r e d  b y  o r  
i n  c e r t a i n  f a c i l i t i e s  c a n n o t  o b t a i n  S t a t e  
a p p r o v a l ,  i n s t e a d  o f  s p e c i f y i n g  t h a t  t h e  
S l a t e  m u s t  w i t h d r a w  a p p r o v a l  o f  a  
f u c i l i t y - b u s e d  N A T C E P .

Response: B e c a u s e  s e c t i o n s  
1 0 1 9 [ f ) ( 2 ) ( B ) ( i i i ) ( I )  a n d  l 9 i 9 ( f ) ( 2 ) ( B ) | i l i ) | l )  
o f  t h e  A c t  c l e a r l y  p r o h i b i t  a p p r o v a l  o f  
p r o g r a m s  o f f e r e d  b y  o r  i n  a  f a c i l i t y  
d e s c r i b e d  i n  t h o s e  s e c . , o n s ,  w e  c a n n o t  
a l l o w  S t a t e s  t o  a p p r o v e  a n y  p r o g r a m  
t h a t  o p e r a t e s  i n  s u c h  a  f a c i l i t y .  W e  h a v o  
a c c e p t e d  t h e  s u g g e s t i o n  t o  u s e  t h e  
w o r d i n g  o f  t h e  s t u t u t o r y  p r o v i s i o n  
b e c a u s e  w e  b e l i e v e  i t  i m p r o v e s  t h e  
c l a r i t y  o f  t h e s e  r e g u l a t i o n s ,  n n d  h a v e  
r e v i s e d  5  4 0 3 . 1 5 1 ( e ) ( 1 )  t o  i n d i c a t e  t h a t  
t h o  S t a t e  m u s t  w i t h d r a w  n p p r o v n l  o f  a  
N A T C E P  o r  C E P  i f  i t  i s  o f f e r e d  b y  o r  i n  a  
f a c i l i t y  a g a i n s t  w h i c h  p c n e l t i e s  o r  
w a i v e r s ,  d e s c r i b e d  i n  s e c t i o n s

1 0 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  o n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( t )  
o f  t h e  A c t ,  h a v e  b e e n  i m p o s e d .

Comment: O n e  c o m m e n t e r  a s k e d  >f 
t h e s e  p r o v i s i o n s  w o u l d  a p p l y  t o  a  
f a c i l i t y  t h a t  h a d  c h a n g e d  o w n e r s h i p .

Response: W h e n  a  f a c i l i t y  c h a n g e s  
o w n e r s h i p ,  a l l  s a n c t i o n s  l e v i e d  u g a i n s t  
t h e  f u c i l i t y  p r i o r  t o  t h e  c h a n g e  c o n t i n u e  
t o  u p p l y .  T h e r e f o r e ,  t h e s e  p r o v i s i o n s  
a p p l y  t o  f a c i l i t i e s  t h a t  u n d e r g o  a  c h a n g e  
i n  o w n e r s h i p .

Comment: S e v e r a l  c o m m e n t e r s  a s k e d  
u s  l o  i n c l u d e  v a r i o u s  s p e c i f i c  p r o g r a m  
a p p r o v a l  a n d  p r o g r a m  p e r f o r m a n c e  
p r o v i s i o n s  c o n t a i n e d  i n  t h e  S t a t e  
O p e r a t i o n s  M a n u a l  a n d  S t a t e  M e d i c a i d  
M a n u a l  i n s t r u c t i o n s  ( s e e  T r a n s m i t t a l s  
2 2 3  u n d  6 2 ,  r e s p e c t i v e l y )  i n  t h e  f i n a l  
r e g u l a t i o n s .

Response: W e  h a v e  i m p l e m e n t e d  
r e q u i r e m e n t s  f o r  C E P s  a n d  N A T C E P s  i n  
s e c t i o n s  1 0 1 9 ( f ) ( 2 )  a n d  1 9 1 9 ( f ) ( 2 )  o f  I h e  
A c t  i n  § §  4 0 3 . 1 5 2  a n d  4 0 3 . 1 5 4 .  M a n y  o r  
t h e  a r e a s  r e q u i r e d  t o  b e  r e v i e w e d  b y  t h e  
S t a t e  O p e r a t i o n s  M a n u a l  a n d  t h e  S t a t e  
M e d i c a i d  M a n u a l  i n s t r u c t i o n s  a r c  
i n c l u d e d  i n  t h e  r e q u i r e m e n t s  i n  t h e s e  
s e c t i o n s  o f  o u r  r e g u l a t i o n s .  W e  b e l i e v e  
t h a t  I h e  a d d i t i o n a l  d e t a i l  i n  t h e  
i n s t r u c t i o n s ,  w h i c h  w e r e  i n t e n d e d  a s  
g u i d a n c e  f o r  S t a l e s  t o  c o n s i d e r  i n  
d e s i g n i n g  p r o g r a m s ,  i s  i n a p p r o p r i a t e  f o r  
i n c l u s i o n  i n  r e g u l a t i o n s .  A d d i t i o n a l l y ,  
w c  b e l i e v e  t h a t  S t a t e s  w i l l  d e v e l o p  t h e i r  
o w n  a d d i t i o n a l  c r i t e r i a  f o r  p r o g r a m  
p e r f o r m a n c e ,  n n d  w e  w i s h  t o  a l l o w  t h e m  
a s  m u c h  f l e x i b i l i t y  a s  p o s s i b l e  i n  t h i s  
r e g a r d .

Comment: O n e  c o m m e n t e r  w a n t e d  
s t u d e n t  c o m m e n t s  t o  b e  c o n s i d e r e d  
w h e n  p r o g r a m  a p p r o v a l  i s  w i t h d r a w n .

Response: W e  b e l i e v e  t h a t  S l a t e s  
s h o u l d  h a v e  m a x i m u m  f l e x i b i l i t y  i n  
d e t e r m i n i n g  w h i c h  p r o g r a m s  t h e y  w i l l  
a l l o w  t o  o p e r a t e ,  a n d  h a v e  t h e r e f o r e  
m a n d a t e d  o n l y  g e n e r a l  r e q u i r e m e n t s .
W e  w i l l  a l l o w  S t a t e s  t o  d e v e l o p  t h e i r  
o w n  s p e c i f i c  r e v i e w  c r i t e r i a .

Comment: A  T e w  c o m m e n t e r s  
r e q u e s t e d  c l a r i f i c a t i o n  o f  §  4 8 3 . 1 5 1 ( e ) ( 2 ) ,  
w h i c h  s p e c i f i e s  t h a t  S t a t e s  m a y  
w i t h d r a w  « p p r o v i » i  of a N A T C E P  o r  C E P  
t h a t  i s  o u t  o f  c o m p tlu n c e  w o n  u n y  o r t t i e  
r e q u i r e m e n t s  f o r  t h o s e  p r o g r a m s .  O n e  
c o m m e n t e r  b e l i e v e d  t h a t  w e  s h o u l d  
r e q u i r e  S t a t e s  t o  w i t h d r a w  a p p r o v u l  o f  
a n y  p r o g r a m  t h a t  f a i l e d  t o  m e e t  a n y  o f  
t h e  r e q u i r e m e n t s  f o r  t h o s e  p r o g r a m s  
i n s t e a d  o f  a l l o w i n g  S t a t e s  t h e  o p t i o n  l o  
d o  s o .

Response: W e  h u v e  c o n t i n u e d  i u  
a l l o w  S t a t e s  t h o  o p t i o n  t o  w i t h d r a w  
a p p r o v a l  o f  N A T C E P s  o n d  C E P s  t h a t  d o  
n o t  m e e t  t h e  r e q u i r e m e n t s  o f  § §  4 0 3 . 1 5 2  
n n d  4 0 3 . 1 5 4 ,  r e s p e c t i v e l y  b e c a u s e  w e  ( 
b e l i e v e  t h a t  S t a t e s  s h o u l d  h a v e  
f l e x i b i l i t y  t o  d e v e l o p  s t a n d a r d s  f o r
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N A T C E P s  a n d  C E P s  o f f e r e d  b y  o r  i n  a  
f a c i l i t y  t h u t ,  w i t h i n  t h e  p r e v i o u s  t w o  
y e a r s —

•  I n  t h e  c a s e  o f  a  s k i l l e d  n u r s i n g  
f a c i l i t y ,  h a s  o p e r a t e d  u n d e r  a  w a i v e r  
u n d e r  s e c t i o n  1 8 1 9 ( b ) ( 4 ) ( C ) ( i i ) ( I I )  o f  t h e  
A c t ;

•  I n  t h e  c a s e  o f  a  n u r s i n g  f a c i l i t y ,  h a s  
o p e r a t e d  u n d e r  a  w a i v e r  u n d e r  s e c t i o n  
T 9 1 9 ( b ) ( 4 ) f C ) ( i i )  o f  t h e  A c t  t h a t  w a s  
g r a n t e d  o n  t h e  b a s i s  o f  a  d e m o n s t r a t i o n  
t h u t  t h e  f a c i l i t y  i s  u n a b l e  t o  p r o v i d e  
n u r s i n g  c a r e  r e q u i r e d  u n d e r  s u c t i o n  
1 9 1 9 { b ) ( 4 ) ( C ) ( i )  o f  t h e  A c t  f o r  a  p e r i o d  i n  
e x c e s s  o f  4 8  h o u r s  p e r  w e e k ;

•  H u s  b e e n  s u b j e c t  t o  a n  e x t e n d e d  ( o r  
p a r t i a l  e x t e n d e d )  s u r v e y  u n d e r  s e c t i o n s  
1 8 1 9 ( g ) ( 2 ) ( B ) ( i )  o r  1 9 1 9 ( g ) ( 2 ) ( B ) ( i )  o f  t h e  
A c t ;

•  H a s  b e e n  a s s e s s e d  a  c i v i l  m o n e y  
p e n a l t y  d e s c r i b e d  i n  s e c t i o n  
1 8 1 9 ( h ) ( 2 ) ( B ) ( i i )  o r  1 9 1 9 ( h ) ( 2 ) ( B ) ( i i )  o f  t h e  
A c t  o f  n o t  l e s s  t h a n  $ 5 , 0 0 0 ;  o r

•  H a s  b e e n  s u b j e c t  t o  a  r e m e d y  
d e s c r i b e d  i n  s e c t i o n s  1 8 1 9 ( h ) ( 2 ) ( B ) ( i )  o r
( i i i ) .  1 8 1 9 ( h ) ( 4 ) ,  1 9 1 9 ( h ) ( l ) ( B ) ( i ) ,  o r  
1 9 1 9 ( h ) ( 2 ) ( A ) ( i ) ,  ( i i i ) ,  o r  ( i v )  o f  t h o  A c t .

W e  h a v e  a l s o  a d d e d  a  n e w  
§  4 8 3 . 1 5 1 ( b ) ( 3 )  w h i c h  i n d i c a t e s  t h a t  
S t a t e s  m a y  n o t ,  u n t i l  t w o  y e a r s  s i n c e  t h e  
a s s e s s m e n t  o f  t h e  p e n a l t y  ( o r  p e n a l t i e s )  
h a s  e l a p s e d ,  a p p r o v e  a  N A T C E P  o r  C E P  
o f f e r e d  b y  o r  i n  a  f a c i l i t y  t h a t ,  w i t h i n  t h e  
t w o - y e a r  p e r i o d  b e g i n n i n g  O c t o b e r  1 ,  
1 9 8 8 . —

•  H u d  i t s  p a r t i c i p a t i o n  t e r m i n a t e d  
u n d e r  t i t l e  X V I I I  o f  t h e  A c t  o r  u n d e r  t h o  
S t a t e  p l u n  u n d e r  t i t l e  X I X  o f  t h e  A c t ;

•  W a s  s u b j e c t  t o  a  d e n i a l  o f  p a y m e n t  
u n d e r  t i t l e  X V I I I  o r  t i t l e  X I X ;

•  W a s  a s s e s s e d  a  c i v i l  m o n e y  p e n a l l y  
o f  n o t  l e s s  t h a n  $ 5 , 0 0 0  f o r  d e f i c i e n c i e s  i n  
f a c i l i t y  s t a n d a r d s ;

•  O p e r a t e d  u n d e r  t e m p o r a r y  
m a n a g e m e n t  a p p o i n t e d  t o  o v e r s e e  t h e  
o p e r a t i o n  o f  t h e  f a c i l i t y  a n d  t o  e n s u r e  
t h e  h e a l t h  a n d  s a f e t y  o f  i t s  r e s i d e n t s ;  o r

•  P u r s u a n t  t o  S t u t e  a c t i o n ,  w a s  c l o s e d  
o r  h a d  i t s  r e s i d e n t s  t r a n s f e r r e d .

T h i s  a d d i t i o n  i s  n e c e s s a r y  t o  c o m p l y  
w i t h  s e c t i o n s  4 0 0 8 ( h ) ( l ) ( F ) ( i i )  a n d  
4 8 0 1 ( a ) ( 0 ) ( B )  o f  O B R A  ’ 9 0 ,  w h i c h  
i n d i c a t e  t h a t  S t a t e s  m a y  n o t  a p p r o v e  
N A T C E P s  o r  C E P s  o f f e r e d  b y  t r  i n  
f a c i l i t i e s  t h a t ,  w i t h i n  t h e  t w o - y e a r  
p e r i o d  b e g i n n i n g  O c t o b e r  1 . 1 9 8 8 ,  h a d  
c e r t a i n  s a n c t i o n s  a p p l i e d  t o  t h e m .  ( S e e
H . R .  R e p .  N o .  9 0 4 , 1 0 1 s t  C o n g , ,  2 n d  S e s s .  
0 5 2 ) .

Comment: A  f e w  c o m m e n t e r s  u s k e d  
w h e n  t h e s e  p r o v i s i o n s  w i l l  b e  e f f e c t i v e .

Response: T h e s e  p r o v i s i o n s  h a v e  a  
s t a t u t o r y  e f f e c t i v e  d a t e  o f  J u n u a r y  1 ,
1 9 0 9 .  T h e r e f o r e ,  S t a t e s  m u s t  r e m o v e  
a p p r o v a l  f r o m  p r o g r a m s  t h a t  d o  n o t  
m e e t  t h e  s t ;  t u t o r y  r e q u i r e m e n t s .
H o w e v e r ,  n s  w e  h a v e  n o t e d  c u r l i e r  i n  
t h i s  p r c u m b l e ,  i n d i v i d u a l s  w h o ,  p r i o r  t o  
t h e  i s s u a n c e  o f  t h e s e  r e g u l a t i o n s ,

c o m p l e t e d  N A T C E P s  o r  C E P s  t h a t  w e r e  
a p p r o v e d  u s i n g  p r c - O B R A  ' 9 0  c r i t e r i a  
o r e  n o t  r e q u i r e d  t o  c o m p l e t e  a  n e w  
p r o g r a m .

Comment: A  f e w  c o m m e n t e r s  
i n d i c a t e d  t h a t  2 4  m o n t h s  w a s  t o o  l o n g  a  
p e r i o d  t o  d e n y  a  f a c i l i t y  a  t r a i n i n g  
p r o g r a m  n n d  s u g g e s t e d  a l t e r n a t i v e  t i m e  
p e r i o d s .  O n e  c o m m e n t e r  b e l i e v e d  t h a t  
t h e r e  s h o u l d  b e  i n t e r m e d i a t e  s a n c t i o n s  
b e f o r e  p r o g r a m  a p p r o v a l  i s  w i t h d r a w n .  
A  f e w  c o m m e n t e r s  s u g g e s t e d  t h a t  w e  
i n c l u d e  a  m e t h o d  f o r  r e i n s t a t e m e n t  o f  
p r o g r a m s  w h o s e  a p p r o v a l  h a s  b e e n  
w i t l i d r a w n .

Response: T h e  t i m e  f r a m e  a b o u t  
w h i c h  c o m m e n l e r s  w e r e  c o n c e r n e d  i s  
b a s e d  o n  s e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  a n d  
1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  o f  t h e  A c t ,  w h i c h  
c l e a r l y  i n d i c a t e  t h a t  S t a t e s  m a y  n o t  
a p p r o v e  p r o g r a m s  o f f e r e d  b y  o r  i n  
c e r t a i n  f a c i l i t i e s ,  d e s c r i b e d  i n  s e c t i o n s  
1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  a n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t ,  w i t h i n  t h e  p r e v i o u s  t w o  
y e a r s .  B e c a u s e  o f  t h e  c l a r i t y  w i t h  w h i c h  
t h i s  r e q u i r e m e n t  i s  s t a t e d ,  a n d  b e c a u s e  
t h e  s t a t u t e  d o e s  n o t  p r o v i d e  f o r  t h e  u s e  
o f  i n t e r m e d i a t e  s a n c t i o n s  b e f o r e  
w i t h d r a w a l  o f  p r o g r a m  a p p r o v a l ,  t h e  
S e c r e t a r y  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  
p r o v i d e  f o r  s u c h  i n t e r m e d i a t e  s a n c t i o n s .  
W e  h a v e  n o t  d e v e l o p e d  a  p r o c e d u r e  f o r  
r e i n s t a t e m e n t  b e c a u s e  w e  b e l i e v e  t h a t  
p r o g r a m s  s e e k i n g  r e i n s t a t e m e n t  s h o u l d  
f o l l o w  t h e  s a m e  p r o c e d u r e  a s  p r o g r a m s  
s e e k i n g  i n i t i a l  a p p r o v a l .

Comment: A  f e w  c o m m e n t e r s  w a n t e d  
t o  a l l o w  n o n - f a c i l i t y - b a s e d  N A T C E P s  o r  
i n t e r a c t i v e  v i d e o  p r o g r a m s  t o  b e  o f f e r e d  
i n  a  f a c i l i t y  a g a i n s t  w h i c h  p e n a l t i e s  o r  
w a i v e r s ,  d e s c r i b e d  i n  s e c t i o n s  
1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  a n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t ,  h a v e  b e e n  i m p o s e d  w i t h i n  
t h e  p r e v i o u s  t w o  y e a r s .  O t h e r  
c o m m e n l e r s  r e q u e s t e d  t h a t  w e  r e v i s e  
o u r  r e g u l a t i o n  t o  r e f l e c t  m o r e  c l o s e l y  t h e  
w o r d i n g  o f  t h e  s t a t u t o r y  p r o v i s i o n ,  
w h i c h  s t a t e s  t h a t  p r o g r a m s  o f f e r e d  b y  o r  
i n  c e r t a i n  f a c i l i t i e s  c a n n o t  o b t a i n  S t a t e  
a p p r o v a l ,  i n s t e a d  o f  s p e c i f y i n g  t h a t  t h e  
S t a t e  m u s t  w i t h d r a w  a p p r o v a l  o f  a  
f a c i l i t y - b a s e d  N A T C E P .

Response: B e c a u s e  s e c t i o n s  
1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( l )  u n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t  c l e a r l y  p r o h i b i t  a p p r o v a l  o f  
p r o g r a m s  o f f e r e d  b y  o r  i n  a  f a c i l i t y  
d e s c r i b e d  i n  t h o s e  s e c t i o n s ,  w e  c a n n o t  
a l l o w  S t a t e s  t o  a p p r o v e  a n y  p r o g r a m  
t h u t  o p e r a t e s  i n  s u c h  a  f a c i l i t y .  W e  h a v e  
a c c e p t e d  t h e  s u g g e s t i o n  t o  u s e  I h e  
w o r d i n g  o f  t h e  s t a t u t o r y  p r o v i s i o n  
b e c a u s e  w e  b e l i e v e  i t  i m p r o v e s  t h e  
c l a r i t y  o f  t h e s e  r e g u l a t i o n s ,  n n d  h a v e  
r e v i s e d  §  4 8 3 . 1 5 1 ( e ) ( 1 )  t o  i n d i c a t e  t h a t  
t h o  S t a t e  m u s t  w i t h d r a w  a p p r o v a l  o f  a  
N A T C E P  o r  C E P  i f  i t  i s  o f f e r e d  b y  o r  i n  a  
f a c i l i t y  a g a i n s t  w h i c h  p e n a l t i e s  o r  
w a i v e r s ,  d e s c r i b e d  I n  s e c t i o n s

l 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  n n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( l )  
o f  t h e  A c t ,  h a v e  b e e n  i m p o s e d .

Comment: O n e  c o m m e n t e r  a s k e d  ! f  
t h e s e  p r o v i s i o n s  w o u l d  a p p l y  t o  a  
f a c i l i t y  t h a t  h a d  c h a n g e d  o w n e r s h i p .

Response: W h e n  a  f u c i l i t y  c h a n g e s  
o w n e r s h i p ,  a l l  s a n c t i o n s  l e v i e d  a g a i n s t  
t h e  f u c i l i t y  p r i o r  t o  t h e  c h a n g e  c o n t i n u e  
t o  a p p l y .  T h e r e f o r e ,  t h e s e  p r o v i s i o n s  
a p p l y  t o  f a c i l i t i e s  t h a t  u n d e r g o  a  c h a n g e  
i n  o w n e r s h i p .

Comment: S e v e r a l  c o m m e n l e r s  a s k e d  
u s  t o  i n c l u d e  v a r i o u s  s p e c i f i c  p r o g r a m  
a p p r o v a l  a n d  p r o g r a m  p e r f o r m a n c e  
p r o v i s i o n s  c o n t a i n e d  i n  t h e  S t a t u  
O p e r a t i o n s  M a n u a l  a n d  S t a t e  M e d i c a i d  
M a n u a l  i n s t r u c t i o n s  ( s e e  T r a n s m i t t a l s  
2 2 3  a n d  0 2 ,  r e s p e c t i v e l y )  i n  t h e  f i n a l  
r e g u l a t i o n s .

Response: W e  h a v e  i m p l e m e n t e d  
r e q u i r e m e n t s  f o r  C E P s  a n d  N A T C E P s  i n  
s e c t i o n s  1 8 1 9 ( f ) ( 2 )  a n d  1 9 1 9 ( f ) ( 2 )  o f  t h e  
A c t  i n  § § 4 8 3 . 1 5 2  a n d  4 8 3 . 1 5 4 .  M a n y  o f  
t h e  a r e a s  r e q u i r e d  t o  b e  r e v i e w e d  b y  t h e  
S t a t e  O p e r a t i o n s  M a n u a l  a n d  t h e  S t a t e  
M e d i c a i d  M a n u a l  i n s t r u c t i o n s  a r e  
i n c l u d e d  i n  t h e  r e q u i r e m e n t s  i n  t h e s e  
s e c t i o n s  o f  o u r  r e g u l a t i o n s .  W e  b e l i e v e  
t h a t  t h e  a d d i t i o n a l  d e t a i l  i n  t h e  
i n s t r u c t i o n s ,  w h i c h  w e r e  i n t e n d e d  a s  
g u i d u n c e  f o r  S t a t e s  t o  c o n s i d e r  i n  
d e s i g n i n g  p r o g r a m s ,  i s  i n a p p r o p r i a t e  f o r  
i n c l u s i o n  i n  r e g u l a t i o n s .  A d d i t i o n a l l y  
w c  b e l i e v e  t h a t  S t a t e s  w i l l  d e v e l o p  t h e i r  
o w n  a d d i t i o n a l  c r i t e r i a  f o r  p r o g r a m  
p e r f o r m a n c e ,  a n d  w e  w i s h  t o  a l l o w  t h e m  
a s  m u c h  f l e x i b i l i t y  a s  p o s s i b l e  i n  t h i s  
r e g a r d .

Comment: O n e  c o m m e n t e r  w a n t e d  
s t u d e n t  c o m m e n t s  t o  b e  c o n s i d e r e d  
w h e n  p r o g r a m  a p p r o v a l  i s  w i t h d r a w n .

Response: W e  b e l i e v e  l h a t  S t a t e '  
s h o u l d  h a v e  m a x i m u m  f l e x i b i l i t y  i n  
d e t e r m i n i n g  w h i c h  p r o g r a m s  t h e y  w i l l  
a l l o w  t o  o p e r a t e ,  a n d  h a v e  t h e r e f o r e  
m a n d a t e d  o n l y  g e n e r a l  r e q u i r e m e n t s .
W e  w i l l  u l l o w  S t a l e s  t o  d e v e l o p  t h e i r  
o w n  s p e c i f i c  r e v i e w  c r i t e r i a .

Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  c l a r i f i c a t i o n  o f  §  4 8 3 . 1 5 1 ( e ) ( 2 ) ,  
w h i c h  s p e c i f i e s  t h a t  S t a t e s  m a y  
w i t h d r a w  u p p r o v u l  o f  a  N A T C E P  o r  C E P  
t h a t  i s  o u t  o f  c o m p l i a n c e  w i t h  u n y  o f  t h e  
r e q u i r e m e n t s  f o r  t h o s e  p r o g r a m s .  O n e  
c o m m e n t e r  b e l i e v e d  l h a t  w e  s h o u l d  
r e q u i r e  S t a t e s  t o  w i t h d r a w  a p p r o v a l  o f  
a n y  p r o g r a m  t h a t  f a i l e d  t o  m e e t  a n y  o f  
I h e  r e q u i r e m e n t s  f o r  t h e s e  p r o g r a m s  
i n s t e a d  o f  a l l o w i n g  S t a t e s  t h e  o p t i o n  l o  
d o  s o .

Response: W e  h u v e  c o n t i n u e d  i u  
a l l o w  S t a t e s  t h e  o p t i o n  t o  w i t h d r a w  
a p p r o v a l  o f  N A T C E P s  a n d  C E P s  t h a t  d o  
n o t  m e e t  t h e  r e q u i r e m e n t s  o f  § §  4 8 3 . 1 5 2  
a n d  4 8 3 . 1 5 4 ,  r e s p e c t i v e l y  b e c a u s e  w e  
b e l i e v e  t h a t  S t a t e s  s h o u l d  h u v e  
f l e x i b i l i t y  t o  d e v e l o p  s t a n d a r d s  f o r
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withdrawing approval o f programs that 
’.o not meet the requirements.

'omment: A  few  commenlers had 
concerns about the requirement in the 
N P R M  that specified that States must 
w ithdraw  approval o f a program in nn 
entity that refuses to a llow  
unannounced visits. A  few  commenters 
suggested that the unannounced visits 
should be incorporated into the annual 
certification survey. O ne commenter 
believed that unannounced visits should 
be required for both facility-based and 
non-facility-based programs. One 
commenter believed that unannounced 
visits are an inappropriate w ay  of 
determining the quality o f training and 
competency evaluation programs.

Response: W e  believe that 
unannounced visits arc an appropriate 
and useful tool for determining ihe 
ongoing quality o f a program ond huve 
therefore retained the requirement as 
written in the NPRM . W e  believe that 
the unannounced visits could be 
incorporated into the annual 
certification survey, but because entities 
other than the survey and certification 
agency may be responsible for review  
and approval of N A TC EP s , the State 
m ay want the entity responsible for 
review  and approval to perform the 
unannounced visits. W e  have not 
distinguished between facility-based 
and non-facility-based programs for 
purposes of this requirement; bolh types 
o f programs must accept unannounced 
visits.

Comment: Several commenlers 
requested that w e  provide a mechanism 
for ensuring that approval is w ithdrawn 
from programs o f poor quality. A  few 
commenters suggested that failure rates 
on the competency evaluation should be 
used us a measure of program quality. 
One commenter suggested that we 
require States to develop performance 
standards for N ATC EP s .

Response: States are permitted great 
flex ib ility in approving programs, nnd 
w e  believe that they should have similar 
flexib ility in w ithdrawing approval. W e  
believe that States w ill w ithdraw  
approval from poor programs regardless 
o f whether w e specify a specific 
mechanism to be used. W e  are not 
specifically requiring that States 
develop performance standards for 
programs (and w e have not specified 

articular measures o f program quality) 
ecau8e w e believe that Stales w ill 

develop standards even in the absence 
o f a Federal requirement nnd wish to 
a llow  them as much flexib ility as 
possible in this regard.

Comment: Several commenters asked 
that wo provide requirements for

, w ithdrawal o f progrom approval. M any 
o f these commenters suggested that

t

States provide written notice indicating 
the reoson(s) for w ithdrawal of program 
approval, and thut students who had 
already started a program should be 
a llowed to complete it.

Response: W e  a g r e e  w i t h  t h e s e  
c o m m e n t s  a n d  h a v e  a d d e d  a  p r o v i s i o n  
i n  §  4 8 3 . 1 5 1 ( e )  s p e c i f y i n g  t h a t  t h e  n o t i c e  
o f  w i t h d r a w a l  o f  p r o g r a m  a p p r o v a l  m u s t  
b e  i n  w r i t i n g  a n d  m u s t  s p e c i f y  t h e  
r e a s o n ( s )  f o r  w i t h d r a w a l  o f  a p p r o v a l  
a n d  t h a t  s t u d e n t s  w h o  a r e  i n  a  p r o g r a m  
a t  t h e  t i m e  a p p r o v a l  i s  w i t h d r a w n  w i l l  
b e  a l l o w e d  t o  c o m p l e t e  i t .

Section 483.151(c) Time for A cling on a 
Request for Approval
S u m m n r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( c )  o f  4 0 3 . 1 5 1  s p e c i f i e d  t h a t  
a  S t a t e  m u s t ,  w i t h i n  9 0  d a y s  o f  t h e  d a t e  
o f  a  r e q u e s t  u n d e r  p a r a g r a p h  ( a ) ( 3 )  o f  
§  4 8 3 . 1 5 1  o r  r e c e i p t  o f  a d d i t i o n a l  
i n f o r m a t i o n  f r o m  I h e  r e q u e s t e r ,  a d v i s e  
t h e  r e q u e s t e r  o f  t h e  a c t i o n  t a k e n  b y  t h e  
S t a t e  o n  t h e  r e q u e s t ,  o r  r e q u e s t  
a d d i t i o n a l  i n f o r m a t i o n  f r o m  t h e  
r e q u e s t i n g  e n t i t y .

Comments ond Responses

Comment: M a n y  c o m m e n t e r s  
s u g g e s t e d  t h a t  S t a t e s  b e  a l l o w e d  l e s s  
t i m e  t o  r e v i e w  a  p r o g r a m  b e c a u s e  
f a c i l i t i e s  n e e d  m o r e  t i m e l y  r e s p o n s e s .  
T h e  a l t e r n a t i v e  n u m b e r  o f  d a y s  
s u g g e s t e d  r a n g e d  f r o m  1 0  d a y s  t o  0 0  
d a y s .  A  f e w  c o m m e n t e r s  w e r e  p l e a s e d  
w i t h  t h e  t i m e  l i m i t  s p e c i f i e d  i n  t h e  
NPRM .

Response: A l t h o u g h  w e  u n d e r s t a n d  
f a c i l i t i e s '  d e s i r e  t o  r e c e i v e  a n  i m m e d i a t e  
r e s p o n s e  t o  a  r e q u e s t  f o r  a p p r o v a l ,  w e  
h a v e  r e t a i n e d  t h e  t i m e  l i m i t  s p e c i f i e d  i n  
t h e  N P R M  b e c a u s e  w e  b e l i e v e  i t  m a y  
r e a s o n a b l y  t a k e  9 0  d a y s  t o  a p p r o v e  a  
p r o g r a m ,  e s p e c i a l l y  s i n c e  a  v i s i t  t o  t h e  
t r a i n i n g  s i t e  m a y  b e  n e c e s s a r y .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  e  s h o u l d  c l a r i f y  t h a t  a  S t a t e  m u s t  
a c t u  y  h a v e  m a d e  a  d e c i s i o n  o n  
w h e i . i e r  t o  a p p r o v e  a  p r o g r a m  w i t h i n  9 0  
d a y s  u n l e s s  a d d i t i o n a l  i n f o r m a t i o n  i s  
r e q u i r e d .

Response: W e  a g r e e  o n d  h a v e  
c l a r i f i e d  t h i s  r e q u i r e m e n t  i n  §  4 8 3 . 1 5 1 ( c )  
t o  s p e c i f y  t h i s .

Section 183.151(d) Duration of 
Approval
Summary of N PR M  Provisions

Paragraph (d) o f §  4 8 3 . 1 5 1  specified 
that a State may not grant upprovai o f a 
N A T C E P  for a period longer than two 
years.

Comments und Responses

Comment: M any commenters hud 
suggestions on the durution o f approval 
for N A T C E P s  and CEPs. A  few

c o m m e n t e r s  s t a t e d  t h a t  a p p r o v a l  s h o u l d  
b e  o n  a n  a n n u a l  b a s i s  a n d  s h o u l d  
c o i n c i d e  w i t h  a n n u a l  s u r v e y s .  S e v e r a l  
o t h e r s  r e q u e s t e d  t h a t  a p p r o v a l  b e  
e f f e c t i v e  f o r  a  l o n g e r  p e r i o d  o f  t i m e  t h a n  
t h e  t w o  y e a r s  s p e c i f i e d  i n  t h e  N P R M  
a n d  c i t e d  v a r i o u s  r e a s o n s .  A  f e w  
c o m m e n t e r s  s t a t e d  t h u t  p r o g r a m s  
m e e t i n g  c e r t a i n  a d d i t i o n a l  r e q u i r e m e n t s  
s h o u l d  b e  a l l o w e d  t o  h a v e  l o n g e r  
a p p r o v a l  p e r i o d s .  S o m e  i n d i c a t e d  t h a t  
r e - a p p r o v a l  s h o u l d  o n l y  b e  r e q u i r e d  
w h e n  t h e r e  a r e  c h a n g e s  t o  a  p r o g r a m .  
S e v e r a l  c o m m e n t e r s  a g r e e d  t h a t  a  t w o -  
y e a r  a p p r o v a l  p e r i o d  w u s  a p p r o p r i a t e .  
F i n a l l y ,  o n e  c o m m e n t e r  a g r e e d  t h a t  
r e v i e w  o f  p r o g r a m s  s h o u l d  o c c u r  e v e r y  
t w o  y e a r s  b u t  s t a t e d  t h a t  a p p r o v a l  
s h o u l d  n o t  n e c e s s a r i l y  e x p i r e .

Response: W e  c o n t i n u e  t o  b e l i e v e  t h a t  
t w o  y e a r s  i s  t h e  m a x i m u m  a p p r o v a l  
p e r i o d  a  p r o g r a m  s h o u l d  h a v e  i n  o r d e r  
t o  p r e s e r v e  t h e  i n t e n t  o f  t h e  n u r s e  a i d e  
r e q u i r e m e n t s  o f  m a i n t a i n i n g  t h e  q u a l i t y  
a n d  i n l e g ]  i t y  o f  N A T C E P s .  W e  h a v e  
t h e r e f o r e  r e t a i n e d  t h i s  p r o v i s i o n  i n  o u r  
f i n a l  r e g u l a t i o n s  b u t  h a v e  c l a r i f i e d  i t  t o  
i n d i c a t e  t h a t  a  p r o g r a m  m u s t  a l s o  b e  
r e v i e w e d  w h e n  t h e r e  a r e  s u b s t a n t i v e  
c h a n g e s  t o  t h e  p r o g r a m .  W e  b e l i e v e  t h a t  
a  r e v i e w  w h e n  t h e r e  a r e  s u b s t a n t i v e  
c h a n g e s  t o  t h e  p r o g r a m  i s  n e c e s s a r y  t o  
e n s u r e  t h a t  t h e  p r o g r u m  c o n t i n u e s  t o  
m e e t  t h e  r e q u i r e m e n t s  o f  § §  4 8 3 . 1 5 2  o n d  
4 8 3 . 1 5 4 .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  r e - a p p r o v a l  b e  r e q u i r e d  w h e n  
o w n e r s h i p  o f  a  p r o g r a m  c h a n g e s .

Response: W e  d o  n o t  b e l i e v e  t h a t  a  
c h a n g e  i n  o w n e r s h i p  w i l l  n e c e s s a r i l y  
r e s u l t  i n  a  s u b s t a n t i v e  c h a n g e  i n  a  
p r o g r a m  a n d  h a v e  t h e r e f o r e  n o t  
a c c e p t e d  t h i s  s u g g e s t i o n .  H o w e v e r ,  i f  
s u b s t a n t i a l  c h a n g e s  d o  o c c u r ,  t h e n  a  
r e v i e w  w o u l d  b e  r e q u i r e d  u n d e r  
§  4 8 3 . 1 5 1 ( d ) ( 2 ) .

S u m m a r y  o f  C h a n g e s  t o  S e c t i o n  4 8 3 . 1 5 1

I n  r e s p o n s e  t o  c o m m e n t s ,  i n  a d d i t i o n  
t o  m i n o r  t e c h n i c a l  o r  e d i t o r i a l  c h a n g e s ,  
w e  u r e  m a k i n g  t h e  f o l l o w i n g  c h a n g e s :

•  T o  m o r e  a c c u r a t e l y  r e f l e c t  I h e  s c o p e  
o f  t h i s  s e c t i o n  o f  t h e  r e g u l a t i o n ,  w e  a r e  
r e v i s i n g  t h e  s e c t i o n  t i t l e  t o  r e a d  " S t u t e  
r e v i e w  a n d  a p p r o v a l  o f  n u r s e  a i d e  
t r a i n i n g  a n d  c o m p e t e n c y  e v a l u a t i o n  
p r o g r a m s  a n d  c o m p e t e n c y  e v a l u a t i o n  
p r o g r u m s . "

•  W e  h a v e  c l a r i f i e d  §  4 0 3 . 1 5 1 ( u ) ( l )  t o  
i n d i c a t e  m o r e  c l e a r l y  t h a t  i t  i s  a  S t a t e  
o p t i o n  t o  o f f e r  N A T C E P s  o n d  C E P s .

•  A f t e r  f u r t h e r  a n u l y s i s  o f  s e c t i o n s  
1 8 1 9 ( e ) ( 1 )  a n d  1 9 1 9 ( e ) ( 1 )  o f  t h e  A c t ,  w e  
a r e  n o t  m a k i n g  f i n a l  p r o p o s e d
§  4 8 3 . 1 5 1 ( a ) ( 2 ) .

•  I n  §  4 8 3 . 1 5 1 ( b ) ( l ) ( i i i ) ,  w e  a r e  n o t  
m a k i n g  f i n u l  t h e  p r o p o s e d  r e q u i r e m e n t
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f o r  a n  i n i t i a l  p r e - a p p r o v a l  s i t e  v i s i t  f o r  
N A T C E P s .

•  W e  a r e  r e v i s i n g  §  4 8 3 . 1 5 1 ( b ) ( 2 )  t o  
i n d i c a t e  t h a t  S t a t e s  m u y  n o t  a p p r o v e  a  
N A T C E P  o r  C E P  o f f e r e d  b y  o r  i n  a  
f a c i l i t y  a g a i n s t  w h i c h  a  p e n a l t y  o r  
w a i v e r ,  d e s c r i b e d  i n  s e c t i o n s  
1 0 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  a n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t ,  h a s  b e e n  i m p o s e d .

•  I n  §  4 8 3 . 1 5 1 ( b ) ( 3 ) ,  w e  a r e  a d d i n g  a  
r e q u i r e m e n t  p r o h i b i t i n g  S t a t e s  f r o m  
a p p r o v i n g  N A T C E P s  n n d  C E P s  o f f e r e d  
b y  o r  i n  a  f a c i l i t y  a g a i n s t  w h i c h  a n  
a c t i o n ( s )  d e s c r i b e d  i n  s e c t i o n  
4 0 0 B ( h ) ( l ) ( F ) ( i i )  o r  s e c t i o n  4 8 0 1 ( a ) ( 0 ) ( B )  
o f  O B R A  *9 0  h a s  b e e n  l e v i e d  u n t i l  t w o  
y e u r s  f r o m  t h e  d a t e  t h e  a c t i o n ( s )  w a s  
i m p o s e d  h a s  e l a p s e d .

•  I n  §  4 8 3 . 1 5 1 ( c ) ( 1 ) ,  w e  h a v e  c l a r i f i e d  
t h a t  S t a t e s  m u s t  i n f o r m  a  r e q u e s t o r  
w h e t h e r  o r  n o t  a  p r o g r a m  h a s  b e e n  
a p p r o v e d .

•  I n  §  4 8 3 . 1 5 1 ( d ) ,  w e  a r e  a d d i n g  a  
p r o v i s i o n  t h a t  a  f a c i l i t y  m u s t  n o t i f y  t h e  
S t a t e  a n d  t h e  S t a t e  m u s t  r e v i e w  t h a t  
f a c i l i t y ' s  p r o g r a m  w h e n  t h e r e  a r e  
s u b s t a n t i v e  c h a n g e s  m a d e  t o  t h e  
f a c i l i t y ’ s  N A T C E P  w i t h i n  a  2 - y e a r  
a p p r o v a l  p e r i o d .

•  W e  a r e  r e v i s i n g  §  4 8 3 . 1 5 1 ( e ) ( 1 )  t o  
i n d i c a t e  t h a t  S t a t e s  m a y  n o t  a p p r o v e  a  
CEP o r  NATCEP o f f e r e d  b y  o r  i n  a  
f a c i l i t y  d e s c r i b e d  i n  §  4 8 3 . 1 5 1 ( b )  ( 2 )  o r
( 3 ) .

•  I n  §  4 8 3 . 1 5 1 ( e ) ( 4 ) ,  w e  a r e  a d d i n g  a  
p r o v i s i o n  t h a t  t h e  S t a t e  m a y  w i t h d r a w  
a p p r o v a l  o f  a  NATCEP w i t h  a n  
u n u s u a l l y  h i g h  s t u d e n t  f a i l u r e  r a t e  o n  
t h e  e v a l u a t i o n .

•  I n  §  4 8 3 . 1 5 1 ( e ) ( 5 ) .  w e  a r e  a d d i n g  a  
p r o v i s i o n  t h a t  i f  a  S t a t e  w i t h d r a w s  
a p p r o v a l  o f  a  N A T C E P  o r  C E P ,  t h e  S t a t e  
m u s t  n o t i f y  t h e  f a c i l i t y  i n  w r i t i n g  a n d  
m u s t  a l l o w  s t u d e n t s  w h o  h a v e  s t a r t e d  a  
N A T C E P  f r o m  w h i c h  a p p r o v a l  h a s  b e e n  
w i t h d r a w n  t o  c o m p l e t e  t h e  c o u r s e .

Section 483.152 Requirements for 
Approval of a Nurse Aide Training and 
Competency Evaluation Program
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 1 5 2  s p e c i f i e d  t h e  m i n i m u m  
r e q u i r e m e n t s  f o r  S t a t e  a p p r o v a l  o f  a  
N A T C E P ,  a n d  l i s t s  t h e  c u r r i c u l u m  
r e q u i r e m e n t s  f o r  N A T C E P s .  I t  a l s o  
s p e c i f i e d  t h e  p r o h i b i t i o n  o f  c h a r g e s  f o r  
i n d i v i d u a l s  e n r o l l e d  i n  a  N A T C E P .

C o m m e n t s  a n d  R e s p o n s e s

General
Comment: O n e  c o m m e n t e r  b e l i e v e d  

t h a t  o n l y  i n d i v i d u a l s  w h o  a r c  u c t u a l l y  
e m p l o y e d  i n  a  f a c i l i t y  s h o u l d  b e  a l l o w e d  
t o  t a k e  a  N A T C E P .

Response: W e  b e l i e v e  t h a t  s u c h  a  
r e q u i r e m e n t  i s  d i s c r i m i n a t o r y  a n d  w o u l d  
l e a d  t o  s h o r t a g e s  o f  n u r s o  a i d e s .  W e  
a l s o  b e l i e v e  i t  i s  i n a p p r o p r i a t e  t o  r e s t r i c t

a c c e s s  t o  N A T C E P s .  W e  n o t e  t h a t  o n e  
c o m m e n t e r  a g r e e d  w i t h  t h i s  p o s i t i o n .

Comment: O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  a l l  h i g h  s c h o o l  s t u d e n t s  w h o  
c o m p l e t e  a  h e a l t h  o c c u p a t i o n s  c o u r s e  b e  
c e r t i f i e d  a s  m e e t i n g  t h e  n u r s e  a i d e  
r e q u i r e m e n t s .

Response: A  p r o g r a m  m u s t  m e e t  t h e  
r e q u i r e m e n t s  i n  §  4 8 3 . 1 5 2  t o  b e  
a p p r o v e d  b y  t h e  S t a t e ,  a n d  w e  a r e  n o t  
c o n f i d e n t  t h a t  a l l  h e a l t h  o c c u p a t i o n s  
c o u r s e s  m e e t  t h e s e  r e q u i r e m e n t s .

Comment: S e v e r a l  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  p r o t e c t  n u r s e  a i d e s  
a g a i n s t  p r o g r u m s  t h a t  a r e  n o t  a p p r o v e d  
b y  t h e  S t a t e  o r  t h a t  w e  p r o v i d e  a  
m e c h a n i s m  f o r  i n f o r m i n g  p r o s p e c t i v e  
n u r s e  a i d e s  o f  t h e  t y p e s  a n d  c o s t s  o f  
p r o g r a m s .  O n e  c o m m e n t e r  b e l i e v e d  t h a t  
w e  s h o u l d  r e q u i r e  a l l  t r a d e  a n d  
p r o p r i e t a r y  s c h o o l s  t o  p r o v i d e  w r i t t e n  
n o t i c e  t o  s t u d e n t s  a d v i s i n g  t h e m  o f  
F e d e r a l  a n d  S t a t e  l a w s  f o r  n u r s e  a i d e  
t r a i n i n g ,  e s p e c i a l l y  t h o s e  l a w s  r e l a t i n g  
t o  p r o h i b i t i o n  o f  c h a r g e s  f o r  p r o g r a m s  
u n d  r e q u i r e m e n t s  t o  b e  l i s t e d  o n  t h e  
n u r s e  a i d e  r e g i s t r y .

Response: W e  b e l i e v e  i t  i s  
i n a p p r o p r i a t e  f o r  u s  t o  r e q u i r e  t h a t  s u c h  
i n f o r m a t i o n  b e  p r o v i d e d  t o  n u r s e  a i d e s  
b e c a u s e  s u c h  p r o t e c t i o n  i s  w i t h i n  t h e  
p u r v i e w  o f  t h e  S t a t e .  W e  d o  a g r e e ,  
h o w e v e r ,  w i t h  t h e  i n t e n t  o f  t h e  
c o m m e n t s  a n d  e n c o u r a g e  a l l  S t a t e s  t o  
i n f o r m  i n d i v i d u a l s  t h a t  t h e y  m u s t  
c o m p l e t e  a  S t a t e - a p p r o v e d  N A T C E P  o r  
C E P  t o  b e  e m p l o y a b l e  b y  a  f a c i l i t y  a n d  
t o  p r o t e c t  s t u d e n t s  f r o m  n o n - a p p r o v e d  
p r o g r a m s  w h e n  p o s s i b l e .  W e  n o t e  l h a t  
§  4 8 3 . 1 5 4 ( A )  d o e s  r e q u i r e  S t a t e s  t o  
n o t i f y  i n d i v i d u a l s  t h a t  s u c c e s s f u l  
c o m p l e t i o n  o f  a  C E P  w i l l  r e s u l t  i n  
p l a c e m e n t  o n  t h e  n u r s e  a i d e  r e g i s t r y .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  w c  r e q u i r e  N A T C E P s  t o  h a v e  u n  
a p p e a l s  p r o c e s s  f o r  d i s p u t e s  r e g a r d i n g  
t r a i n i n g  a n d  t e s t i n g .

Response: W h i l e  w e  a g r e e  t h a t  i t  m a y  
b e  u s e f u l  f e r  i n d i v i d u a l  N A T C E P s  t o  
h a v e  p r o c e s s e s  f o r  r e s o l v i n g  d i s p u t e s ,  
w e  b e l i e v e  t h a t  d i s p u t e  r e s o l u t i o n  c o u l d  
a l s o  b e  a c c o m p l i s h e d  t h r o u g h  n o n -  
N A T C E P  e n t i t i e s .  W e  h a v e  n o t  
e s t a b l i s h e d  a  p r o c e s s  f o r  r e s o l v i n g  
d i s p u t e s  r e g a r d i n g  t r a i n i n g  b e c a u s e  w e  
w i s h  t o  a l l o w  S t a t e s  m u x i m u m  
f l e x i b i l i t y  i n  d e t e r m i n i n g  w h a t  m e t h o d s  
o f  d i s p u t e  r e s o l u t i o n  t h e y  w i l l  u s e  o r  
r e q u i r e .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
r e q u e s t e d  t h u t  w e  r e q u i r e  s t '  d e n t s  i n  a  
N A T C E P  t o  b e  d i s t i n g u i s h a b l e  f r o m  
o t h e r  n u r s e  a i d e s  f o r  e a s y  i d e n t i f i c a t i o n  
w h e n  o n  d u t y  i n  a  f u c i l i t y .

Response: S e c t i o n s  1 8 1 9 ( b ) ( 5 )  a n d  
1 9 1 9 ( b ) ( 5 )  o f  t h e  A c t  r e s t r i c t  t h e  
a c t i v i t i e s  o f  s t u d e n t  n u r s e  a i d e s  b u t  d o  
n o t  r e q u i r e  t h a t  t h e y  w e a r  d i s t i n c t i v e  
i d e n t i f i c a t i o n  t a g s .  W l *  b e l i e v e  t h a t  s u c h

a  r e q u i r e m e n t  g o e s  b e y o n d  t h o  s t a t u t o r y  
r e q u i r e m e n t s  f o r  n u r s e  a i d e s  o n d  w o u l d  
b e  i n a p p r o p r i a t e  i n  o u r  r e g u l a t i o n s .

Comment: S o m e  c o m m e n t e r s  a s k e d  
t h a t  w e  r e q u i r e  n u r s e  a i d e  o r i e n t a t i o n  i n  
a d d i t i o n  t o  I h e  t r a i n i n g  p r o g r a m .

Response: W e  b e l i e v e  t h a t  p r o v i d i n g  
o r i e n t a t i o n  l o  s t u d e n t s  i s  s t a n d a r d  
p r a c t i c e  f o r  e d u c a t i o n a l  p r o g r a m s  a n d  
t h a t  i t  i s  n o t  n e c e s s a r y  t o  p l a c e  s u c h  a  
r e q u i r e m e n t  i n  o u r  r e g u l a t i o n s .

Section 483.152(a)
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( u )  o f  §  4 8 3 . 1 5 2  s p e c i f i e d  
t h a t  f o r  a  N A T C E P  t o  b e  a p p r o v e d  b y  
t h e  S t a t e ,  i t  m u s t ,  a t  a  m i n i m u m —

•  C o n s i s t  o f  n o  l e s s  t h a n  7 5  h o u r s  o f  
t r a i n i n g ;

•  I n c l u d e  a t  l e a s t  t h e  s u b j e c t s  
s p e c i f i e d  i n  §  4 8 3 . 1 5 2 ( b ) ;

•  I n c l u d e  a t  l e a s t  1 0  h o u r s  o f  
s u p e r v i s e d  p r a c t i c a l  t r a i n i n g ;

•  M e e t  t h e  r e q u i r e m e n t s  s p e c i f i e d  i n  
§  4 8 3 . 1 5 2 ( a ) ( 4 )  f o r  i n s t r u c t o r s  w h o  t r a i n  
n u r s e  a i d e s ;  a n d

•  C o n t a i n  c o m p e t e n c y  e v a l u a t i o n  
p r o c e d u r e s  a s  s p e c i f i e d  i n  §  4 8 3 . 1 5 4 .

C o m m e n t s  a n d  R e s p o n s e s

Comment: A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  t h e  n u m b e r  o f  r e q u i r e d  
h o u r s  f o r  t r a i n i n g  p r o g r a m s  b e  c h a n g e d .  
S o m e  c o m m e n t e r s  s u g g e s t e d  3 0  h o u r s  
i n s t e a d  o f  t h e  7 5  h o u r s  s p e c i f i e d  i n  t h o  
N P R M .  O t h e r s  b e l i e v e d  t h a t  7 5  h o u r s  
w a s  i n s u f f i c i e n t  l o  a d e q u a t e l y  t r a i n  a  
n u r s e  a i d e .  A  f e w  c o m m e n t e r s  a s k e d  
t h u t  w e  c l a r i f y  w h e t h e r  t h e  7 5  h o u r s  o f  
r e q u i r e d  t r a i n i n g  w e r e  6 0  m i n u t e  c l o c k  
h o u r s  o r  5 0  m i n u t e  c l a s s r o o m  h o u r s .

Response: S e c t i o n s  1 0 1 9 ( f ) ( 2 ) ( A ) ( i )  
a n d  1 9 I 9 ( f ) ( 2 ) ( A ) ( l )  o f  t h o  A c t  c l e a r l y  
i n d i c a t e  t h a t  o u r  r e q u i r e m e n t s  f o r  
N A T C E P s  m u s t  s p e c i f y  t h a t  s u c h  
p r o g r a m s  a r e  a t  l e a s t  7 5  h o u r s  d u r a t i o n  
T h e s e  p r o v i s i o n s  d o  n o t  a l l o w  H C F A  t h e  
f l e x i b i l i t y  t o  c h a n g e  t h e  n u m b e r  o f  
r e q u i r e d  h o u r s  f o r  t r a i n i n g  p r o g r a m s  t o  
l e s s  t h a n  7 5  h o u r s .  W c  h a v e  c l a r i f i e d  i n  
§  4 8 3 . 1 5 2 ( a ) ( 1 )  t h a t  a  n u r s e  u i d e  t r a i n i n g  
p r o g r a m  m u s t  c o n s i s t  o f  n o  l e s s  t h a n  7 5  
c l o c k  h o u r s  o f  t r a i n i n g .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
b e l i e v e d  t h a t  N A T C E P s  s h o u l d  n o t  b e  
r e q u i r e d  t o  c o n t a i n  c o m p e t e n c y  
e v a l u a t i o n  p r o c e d u r e s  b e c a u s e  S t a t e s  
c u n n o t  d e l e g a t e  c o m p e t e n c y  e v a l u a t i o n  
t o  f a c i l i t i e s .  A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  w e  s p e c i f y  i n  t h e  
r e g u l a t i o n s  t h a t  a  f u c i l i t y  h u s  u  
r e s p o n s i b i l i t y  t o  t h e  s t u d e n t s  i n  i t s  
t r a i n i n g  p r o g r a m  u n t i l  t h e  c o m p e t e n c y  
e v a l u a t i o n  i s  c o m p l e t e d .

Response: T h e  N A T C E P  r e q u i r e m e n t s  
i n  s e c t i o n s  1 0 1 9  n n d  1 9 1 9  o f  t h e  A c t  
a d d r e s s  o n l y  t r a i n i n g  a n d  c o m p e t e n c y
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e v a l u a t i o n  p r o g r a m s  f o r  n u r s e  a i d e s ,  n o t  
t r a i n i n g  p r o g r a m s  B t o n c .  T h e r e f o r e ,  w c  
w i l l  c o n t i n u e  t c  r e q u i r e  t h a t  N A T C E P s  
c o n t a i n  c o m p e t e n c y  e v a l u a t i o n s  w h i c h  
m e e t  t h e  r e q u i r e m e n t s  i n  §  4 0 3 . 1 5 4 .  
A l t h o u g h  f a c i l i t i e s  a r e  n o t  p e r m i t t e d  t o  
p e r f o r  ’  c o m p e t e n c y  e v a l u a t i o n s  f o r  t h e  
n u r s e  a i d e s  t h e y  t r a i n ,  t h e y  c l e a r l y  n e e d  
t o  b e  a w a r e  o f  t h e  c o m p e t e n c y  
e v a l u a t i o n  p r o c e d u r e s  a s  p a r t  o f  t h e i r  
p l a n n i n g  a n d  i m p l e m e n t a t i o n  o f  t r a i n i n g  
p r o g r a m s .  A l s o ,  b e c a u s e  a  N A T C E P  i s  
n o t  c o m p l e t e d  u n t i l  t h e  c o m p e t e n c y  
e v a l u a t i o n  p r o g r a m  i s  c o m p l e t e d ,  i t  i s  
r e a s o n a b l e  t o  s t a t e  t h a t  t h e  N A T C E P  
h a s  a  r e s p o n s i b i l i t y  t o  b e  a v a i l a b l e  t o  
a n s w e r  q u e s t i o n s  f r o m  i t s  s t u d e n t s  u n t i l  
t h e  c o m p e t e n c y  e v a l u a t i o n  h a s  b e e n  

^ c o m p l e t e d .
Comment: A  n u m b e r  o f  i n d i v i d u a l s  

c o m m e n t e d  o n  t h e  r e q u i r e d  h o u r s  o f  
s u p e r v i s e d  p r a c t i c a l  t r a i n i n g .  A  f e w  
c o m m e n t e r s  a g r e e d  w i t h  t h e  1 6  h o u r s  
p r o p o s e d  i n  t h e  N P R M .  S e v e r a l  o t h e r s  
r e c o m m e n d e d  a d d i t i o n a l  h o u r s  o f  
s u p e r v i s e d  p r a c t i c a l  t r a i n i n g  r a n g i n g  
f r o m  3 0  t o  7 5  h o u r s .  S o m e  c o m m e n t e r s  
a s k e d  t h a t  w e  s p e c i f y  i n  o u r  r e g u l a t i o n s  
t h a t  s t u d e n t s  m a y  n o t  p e r f o r m  s o r v i c e s  
f o r  w h i c h  t h e y  h a v e  n o ;  b e e n  t r a i n e d  
a n d  f o u n d  c o m p e t e n t .  O n e  c o m m e n t e r  
a s k e d  t h a t  w e  s t a t e  s p e c i f i c a l l y  t h a t  
s t u d e n t s  b e  a l l o w e d  l o  p e r f o r m  o n l y  
t h o s e  s e r v i c e s  f o r  w h i c h  t h e y  h a v e  b e e n  
t r a i n e d .  S e v e r a l  c o m m e n t e r s  i n d i c a t e d  
t h a t  a l l  s e r v i c e s  p r o v i d e d  b y  s t u d e n t s  
s h o u l d  b e  s u p e r v i s e d .  O n e  c o m m e n t e r  
i n d i c a t e d  t h a t  e x p e r i e n c e d  n u r s e  a i d e s  
s h o u l d  b e  a l l o w e d  t o  s u p e r v i s e  s t u d e n t s  
a f t e r  t h e  i n i t i a l  1 0  h o u r s  o f  t r a i n i n g .

Response: W e  b e l i e v e  t h a t  m a n y  o f  
t h e  c u r r i c u l u m  r e q u i r e m e n t s  i n  
§  4 8 3 . 1 5 2 ( b )  c a n  b e  m e t  t h r o u g h  s e v e r a l  
d i f f e r e n t  m e t h o d s ,  i n c l u d i n g  s u p e r v i s e d  
p r a c t i c a l  t r a i n i n g .  W e  h a v e  n o t  r e q u i r e d  
a d d i t i o n a l  h o u r s  o f  s u p e r v i s e d  p r a c t i c a l  
t r a i n i n g  b e c a u s e  w e  b e l i e v e  l h a t  
p r o g r a m s  s h o u l d  h a v e  f l e x i b i l i t y  i n  
d e t e r m i n i n g  w h a t  t e a c h i n g  m e t h o d s  t o  
u s e .  W e  h a v e  a d d e d  a  p r o v i s i o n  t o  
§  4 8 3 . 1 5 2 ( a )  r e q u i r i n g  t h a t  a  N A T C E P  
e n s u r e  t h a t  s t u d e n t s  d o  n o t  p e r f o r m  a n y  
s e r v i c e s  f o r  w h i c h  t h e y  h a v e  n o t  b e e n  
t r a i n e d  a n d  f o u n d  p r o f i c i e n t  b y  t h e  
i n s t r u c t o r  a n d  t h a t  a l l  s t u d e n t s  i n  a 
N A T C E P  b e  u n d e r  t h e  g e n e r a l  
s u p e r v i s i o n  o f  a  l i c e n s e d  o r  r e g i s t e r e d  
n u r s e  w h e n  t h e y  a r e  p e r f o r m i n g  s e r v i c e s  
f o r  r e s i d e n t s .  W e  d o  n o t  b e l i e v e  t h a t  a n  
e x p e r i e n c e d  n u r s e  u i d e  i s  q u a l i f i e d  t o  
s u p e r v i s e  s t u d e n t s .

Comment: S o m e  c o m m e n t e r s  h a d  
s u g g e s t i o n s  o n  t h e  p r o p e r  s e t t i n g  f o r  
s u p e r v i s e d  p r a c t i c a l  t r a i n i n g .  A  f e w  
c o m m e n t e r s  b e l i e v e d  t h a t  s u p e r v i s e d  
p r a c t i c a l  t r a i n i n g  s h o u l d  b e  p e r f o r m e d  
o n l y  i n  a  f a c i l i t y ,  w h i l e  o t h e r s  r e q u e s t e d  
t h a t  w e  a l l o w  it  i n  a  l a b o r a t o r y  s e t t i n g .

Response: W e  b e l i e v e  i t  i s  o v e r l y  
i r e s t r i c t i v e  t o  r e q u i r e  t h a t  s u p e r v i s e d  
\ p r a c t i c a l  t r a i n i n g  b e  p e r f o r m e d  o n l y  i n  a  

f a c i l i t y .  W e  h a v e  r e t a i n e d  t h e  p r o v i s i o n  
i n  t h e  N P R M ,  w h i c h  s p e c i f i e s  t h a t  
s u p e r v i s e d  p r a c t i c a l  t r a i n i n g  m a y  b e  
p e r f o r m e d  i n  a  l a b o r a t o r y  o r  o t h e r  
s e t t i n g ,  b e c a u s e  w e  b e l i e v e  t h a t  t h i s  
p r o v i s i o n  a l l o w s  f o r  m a x i m u m  f l e x i b i l i t y  

• i n  p r a c t i c a l  t r a i n i n g  m e t h o d s .
Comment: A  f e w  c o m m e n t e r s  

r e q u e s t e d  l h a t  w e  c l a r i f y  t h e  m e a n i n g  o f  
" d i r e c t  s u p e r v i s i o n "  f o r  p u r p o s e s  o f  
§  4 8 3 . 1 5 2 ( a ) ( 3 ) .

Response: " D i r e c t  s u p e r v i s i o n "  m e a n s  
t h a t  a  l i c e n s e d  n u r s e  o r  r e g i s t e r e d  n u r s e  
i s  a c t u a l l y  o b s e r v i n g  s t u d e n t s  
p e r f o r m i n g  t a s k s .

Comment: O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  w e  a l l o w  t r a i n i n g  t o  o c c u r  o n  t h e  
f l o o r  o f  t h e  f a c i l i t y  r a t h e r  t h a n  i n  t h e  
c l a s s r o o m .  S e v e r a l  o t h e r  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  s p e c i f y  t h e  r a t i o  o f  
c l i n i c a l  t r a i n i n g  h o u r s  t o  c l a s s r o o m  
t r a i n i n g  h o u r s  a n d  s u g g e s t e d  
a p p r o p r i a t e  r a t i o s .  O n e  c o m m e n t e r  
e x p r e s s e d  d i s p l e a s u r e  i n  t h e  c u t b a c k  o f  
c l i n i c a l  t r a i n i n g  h o u r s .

Response: W e  b e l i e v e  t h a t  t r a i n i n g  
c a n  b e  s u c c e s s f u l l y  p e r f o r m e d  i n  m a n y  
d i f f e r e n t  l o c a t i o n s .  T o  a l l o w  m a x i m u m  
f l e x i b i l i t y  i n  t h e  d e v e l o p m e n t  a n d  
a p p r o v a l  o f  p r o g r a m s ,  w e  h a v e  n o t  
s p e c i f i e d  t h a t  t r a i n i n g  m u s t  b e  
p e r f o r m e d  i n  a  c l a s s r o o m  r a t h e r  t h a n  o n  
t h e  f l o o r  o f  a  f a c i l i t y  o r  t h a t  t h e r e  b e  a  
p a r t i c u l a r  r a t i o  o f  h o u r s  o f  c l i n i c a l  
t r a i n i n g  t o  h o u r s  o f  c l a s s r o o m  t r a i n i n g .

Comment: I n  t i i e  N P R M ,  w e  r e q u e s t e d  
p u b l i c  c o m m e n t  o n  t h e  c r e d e n t i a l s  t h a t  
i n s t r u c t o r s  i n  N A T C E P s  s h o u l d  b e  
r e q u i r e d  t o  h a v e ,  n n d  r e c e i v e d  m u n y  
c o m m e n t s  o n  t h i s  i s s u e .  M o s t  
c o m m e n l e r s  b e l i e v e d  t h a t  l i c e n s e d  
n u r s e s  w e r e  c a p a b l e  o f  i n s t r u c t i n g  n u r s e  
a i d e s .  A  l a r g e  n u m b e r  o f  c o m m e n t e r s  
b e l i e v e d  t h a t  l i c e n s e d  n u r s e s ,  g e n e r a l l y  
s u p e r v i s e d  b y  t h e  d i r e c t o r  o f  n u r s i n g ,  a  
r e g i s t e r e d  n u r s e ,  o r  o t h e r  i n d i v i d u a l s  i n  
a  f u c i l i t y ,  c o u l d  p r o p e r l y  i n s t r u c t  n u r s e  
a i d e s .  S e v e r a l  c o m m e n t e r s  s u g g e s t e d  
t h a t  a  l i c e n s e d  n u r s e  s h o u l d  b e  a l l o w e d  
t o  b e  a n  i n s t r u c t o r  i n  f a c i l i t y - b a s e d  
p r o g r a m s  o n l y ,  w h i l e  o t h e r s  b u l i e v c d  
t h a t  w e  s h o u l d  r e q u i r e  t h e  s a m e  
i n s t r u c t o r  c r e d e n t i a l s  f o r  f a c i l i t y - b a s e d  
n n d  n o n - f a c i l i t y - b a s e d  p r o g r a m s .  A  f e w  
c o m m e n t e r s  r e q u e s t e d  t h a t  w o  r e q u i r e  
i n s t r u c t o r s  t o  m e e t  t h e  g u i d e l i n e s  
c o n t a i n e d  i n  t h e  S t a t e  O p e r a t i o n s  
M a n u a l  T r a n s m i t t a l  2 2 3  a n d  t h e  S t a t e  
M e d i c a i d  M a n u a l  T r a n s m i t t a l  6 3  
g u i d a n c e .  S o m e  c o m m e n t e r s  s u g g e s t e d  
t h a t  l i c e n s e d  n u r s e s  b e  i n s t r u c t o r s  o n l y  
i f  t h e y  h a d  s u f f i c i e n t  e x p e r i e n c e  i n  
n u r s i n g  o r  I n s t r u c t i n g  n u r s e  a i d e s .  A  f e w  
c o m m e n t e r s  b e l i e v e d  t h u t  l i c e n s e d  
n u r s e s  s h o u l d  p r o v i d e  i n s t r u c t i o n  o n l y

i n  c e r t a i n  a r e a s  o r  t h a t  r e g i s t e r e d  n u r s e s  
m u s t  p r o v i d e  c e r t a i n  t r a i n i n g .  A  f e w  
c o m m e n t e r s  b e l i e v e d  t h u t  o n l y  a  
r e g i s t e r e d  n u r s e  w a s  q u a l i f i e d  t o  
p r o v i d e  t r a i n i n g ,  o r  s t a t e d  t h a t  S t a t e  l a w  
d i d  n o t  a l l o w  l i c e n s e d  n u r s e s  t o  t e a c h .  
O n e  c o m m e n t e r  s u g g e s t e d  t h a t  
r e g i s t e r e d  n u r s e s  c o u l d  p r o v i d e  t r a i n i n g  
u n d e r  t h e  g e n e r a l  s u p e r v i s i o n  o f  t h e  
d i r e c t o r  o f  n u r s i n g  o r  a s s i s t a n t  d i r e c t o r  
o f  n u r s i n g .  S e v e r u l  c o m m e n t e r s  
s u g g e s t e d  t h u t  l i c e n s e d  n u r s e s  c o u l d  b e  
s u p p l e m e n t a l  i n s t r u c t o r s .  A  f e w  
c o m m e n t e r s  s u g g e s t e d  g r a n d f a t h e r i n g  i n  
l i c e n s e d  n u r s e s  c u r r e n t l y  p r o v i d i n g  
i n s t r u c t i o n .  S e v e r a l  c o m m e n t e r s  a s k e d  
t h a t  t h e  r e q u i r e m e n t s  f o r  i n s t r u c t o r s  o f  
n u r s e  a i d e s  a n d  i n s t r u c t o r s  o f  h o m e  
h e a l t h  a i d e s  b e  i d e n t i c a l  t o  f a c i l i t a t e  t h e  
d e v e l o p m e n t  o f  u n i f o r m  p r o g r a m s .

Response: A f t e r  c o n s i d e r i n g  t h e  
c o m m e n t s ,  w e  h a v e  r e t a i n e d  I h e  
N P R M ’ s  p r o v i s i o n  w h i c h  r e q u i r e s  n u r s e  
a i d e  t r u i n i n g  t o  b e  p e r f o r m e d  b y  o r  
u n d e r  t h e  g e n e r a l  s u p e r v i s i o n  o f  a  
r e g i s t e r e d  n u r s e .  T h i s  p r o v i s i o n  a l l o w s  
l i c e n s e d  n u r s e s  t o  a c t  a s  i n s t r u c t o r s  i n  
N A T C E P s  a s  l o n g  a s  a  r e g i s t e r e d  n u r s e  
m a i n t a i n s  r e s p o n s i b i l i t y  f o r  t h e  p r o g r a m  
a n d  i s  a v a i l a b l e  t o  p r o v i d e  i n s t r u c t i o n  i n  
a r e a s  i n  w h i c h  a  l i c e n s e d  n u r s e  m a y  
l a c k  t e c h n i c a l  e x p e r t i s e .  W e  h a v e  n o t  
d i f f e r e n t i a t e d  b e t w e e n  c r e d e n t i a l s  f o r  
i n s t r u c t o r s  i n  f a c i l i t y - b a s e d  o n d  n o n ­
f a c i l i t y - b a s e d  p r o g r a m s  b e c a u s e  w e  
b e l i e v e  l h a t  t h e  s a m e  l e v e l  o f  e x p e r t i s e  
i s  r e q u i r e d  i n  b o t h  s e t t i n g s .  W e  b e l i e v e  
t h a t  i t  i s  u n n e c e s s a r y  f o r  i n s t r u c t o r s  
w h o  a r e  r e g i s t e r e d  n u r s e s  t o  b e  
s u p e r v i s e d .  A l s o ,  w e  h a v e  n o t  p e r m i t t e d  
l i c e n s e d  n u r s e s  w i t h  a d d i t i o n a l  
e x p e r i e n c e  i n  n u r s i n g  o r  i n s t r u c t i n g  
n u r s e  a i d e s  t o  s u p e r v i s e  p r o g r a m s  
b e c a u s e  w e  b e l i e v e  t h a t  t h e  k n o w l e d g e  
b a s e  o f  a  r e g i s t e r e d  n u r s e  i s  n e c e s s a r y  
t o  s u p e r v i s e  a  p r o g r a m .  W e  n o t e  t h a t  
t h e s e  c r e d e n t i a l s  a r e  t h e  s a m e  a s  t h o s e  
f o r  h o m e  h e a l t h  a i d e  i n s t r u c t o r s .
A l t h o u g h  t h e  s t a t u t o r y  r e q u i r e m e n t s  i n  
s e c t i o n  1 8 9 1 ( a ) ( 3 )  o f  t h e  A c t  f o r  h o m e  
h e a l t h  a i d e  t r a i n i n g  u r e  s u f f i c i e n t l y  
d i f f e r e n t  f r o m  t h e  n u r s e  a i d e  t r a i n i n g  
r e q u i r e m e n t s  t o  p r e v e n t  a  s i n g l e  s e t  o f  
F e d e r a l  r e q u i r e m e n t s  f o r  t r a i n i n g  b o t h  ! 
n u r s e  a i d e s  a n d  h o m e  h e a l t h  a i d e s ,  w e  
w o u l d  l i k e  t h e  r e q u i r e m e n t s  t o  b e  a s  
s i m i l a r  a s  p o s s i b l e  t o  a l l o w  f o r  t h e  
p o s s i b i l i t y  o f  u n i f i e d  p r o g r a m s .

Comment: A  f e w  c o m m e n t e r s  u s k e d  
t h a t  w e  c l a r i f y  t h e  d i f f e r e n c e  b e t w e e n  
g e n e r a l  s u p e r v i s i o n  a n d  p e r f o r m i n g  
t r a i n i n g .

Response: P e r f o r m i n g  t r u i n i n g  i s  t h e  
a c t u a l  t e a c h i n g  o f  c o u r s e  m a t e r i a l .
G e n e r a l  s u p e r v i s i o n  i s  p r o v i d i n g  
n e c e s s a r y  g u i d a n c e  f o r  I h e  p r o g r a m  o n d  
m a i n t a i n i n g  u l t i m a t e  r e s p o n s i b i l i t y  f o r  
t h e  c o u r s e .
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Comment; S e v e r a l  c o m m e n t e r s  
p r o v i d e d  s u g g e s t i o n s  a b o u t  t h e  a m o u n t  
n n d  t y p e  o f  e x p e r i e n c e  i n s t r u c t o r s  
s h o u l d  b e  r e q u i r e d  t o  h a v e ,
C o m m e n t e r s ’  s u g g e s t i o n s  o n  t h o  a m o u n t  
o f  e x p e r i e n c e  a n  i n s t r u c t o r  s h o u l d  h a v o  
r a n g e d  f r o m  n o  e x p e r i e n c e  t o  f o u r  y e a r s .  
S o m e  c o m m e n t e r s  b e l i e v e d  t h a t  o n l y  
g e n e r a l  e x p e r i e n c e  s h o u l d  b e  r e q u i r e d ,  
o r  t h a t  e x p e r i e n c e  i n  g e r i a t r i c s ,  
r e h a b i l i t a t i o n  n u r s i n g ,  a d u l t  c a r e ,  c u r e  n f  
t h e  c h r o n i c a l l y  i l l ,  o r  c a r e  o f  t h e  
c o g n i t i v e l y  i m p a i r e d  s h o u l d  b e  r e q u i r e d  
i n  a d d i t i o n  t o  o r  i n s t e a d  o f  g e n e r a l  
e x p e r i e n c e  i n  l o n g - t e r m  c a r e  f a c i l i t y  
s e r v i c e s .  A  f e w  c o m m e n t e r s  s u g g e s t e d  
v a r i o u s  a l t e r n a t i v e s  t h a t  w e  c o u l d  
r e q u i r e  i n s t e a d  o f  a c t u a l  e x p e r i e n c e .  A  
c o u p l e  o f  c o m m e n t e r s  a g r e e d  w i t h  t h e  
e x p e r i e n c e  r e q u i r e m e n t  p r o p o s e d  i n  t h e  
N P R M .

I n  a d d i t i o n ,  a  n u m b e r  o f  c o m m e n t e r s  
b e l i e v e d  t h a t  a l l  i n 3 t r u c t o n ?  o f  n u r s e  
a i d e s  s h o u l d  b e  r e q u i r e d  t o  h a v e  s o m e  
k i n d  o f  e x p e r t i s e  i n  t e a c h i n g .  
C o m m e n t e r s ’  s u g g e s t i o n s  r a n g e d  f r o m  
r e q u i r i n g  i n s t r u c t o r s  t o  h a v e  c o m p l e t e d  
a  c o u r s e  i n  t e a c h i n g  a d u l t s  t o  r e q u i r i n g  
e x p e r i e n c e  i n  a d u l t  e d u c a t i o n .  O n e  
c o m m e n t e r  s u g g e s t e d  t h a t  w e  p h a s e  i n  
t h i s  r e q u i r e m e n t  b y  1 9 9 3 .  O n e  
c o m m e n t e r  b e l i e v e d  t h a t  H C F A  s h o u l d  
r e q u i r e  e v a l u a t i o n  o f  i n s t r u c t o r s .

Response: W e  h u v e  r e t a i n e d  t h e  
r e q u i r e m e n t  i n  §  4 8 3 . 1 5 2 ( a ) ( 4 )  ( n o w  
r e d e s i g n a t e d  a s  §  4 8 3 . 1 5 2 ( a ) ( 5 ) )  t h a t  t h e  
r e g i s t e r e d  n u r s e  r e q u i r e d  t o  n e r f o r m  o r  
s u p e r v i s e  t h e  t r a i n i n g  s h o u l d  ' i v e  a  
m i n i m u m  o f  t w o  y e a r s  o f  e x p e .  e n c e ,  o t  
l e a s t  o n e  y e a r  o f  w h i c h  i s  i n  t h e  
p r o v i s i o n  o f  l o n g - t e r m  c a r e  f a c i l i t y  
s e r v i c e s .  W e  b e l i e v e  t h a t  t h i s  t y p e  a n d  
a m o u n t  o f  e x p e r i e n c e  i s  n e c e s s a r y  t o  
a s s u r e  p r o p e r  i n s t r u c t i o n  o f  n u r s e  u i d e  
s t u d e n t s .  W e  h a v e  n o t  p r o v i d e d  a n y  
s u b s t i t u t i o n s  f o r  e x p e r i e n c e  b e c a u s e  w e  
b e l i e v e  t h a t  a n y  s u c h  s u b s t i t u t i o n s  
w o u l d  b e  i n f e r i o r  t o  e x p e r i e n c e .  W e  
n o t e ,  h o w e v e r ,  t h a t  l i c e n s e d  n u r s e s  
p r o v i d i n g  t r u i n i n g  u n d e r  t h e  g e n e r a l  
s u p e r v i s i o n  o f  a  r e g i s t e r e d  n u r s e  w i t h  
t r u i n i n g  a n d  e x p e r i e n c e  n e e d  n o t  m e e t  
t h i s  r e q u i r e m e n t .

W e  a g r e e  t h u t  a l l  i n s t r u c t o r s  o f  n u r s e  
a i d e s  s h o u l d  b e  r e q u i r e d  t o  h a v e  s o m e  
k i n d  o f  e x p e r t i s e  i n  t e a c h i n g  o r  
o t h e r w i s e  i n s t r u c t i n g  n u r s e  a i d e s  a n d  
h a v e  a d d e d  a  r e q u i r e m e n t  i n  
§  4 8 3 . 1 5 2 ( a ) ( 4 )  ( n o w  r e d e s i g n a t e d  a s  
§  4 8 3 . 1 5 2 ( a ) ( 5 ) )  t h u t  n u r s e  a i d e  
i n s t r u c t o r s  m u s t  h a v e  c o m p l e t e d  a  

o u r s c  i n  t e a c h i n g  a d u l t s  o r  m u s t  h a v e
p e r i e n c e  i n  t o u c h i n g  a d u l t s  o r  

s u p e r v i s i n g  n u r s e  a i d e s .  W e  h a v e  n o t  
p r o v i d e d  a n y  d e l a y  i n  i m p l e m e n . a t i o n  o f  
t h i s  r e q u i r e m e n t  b e c a u s e  w e  d o  l o t  

l e . i e v e  i t  w i l l  c u u s e  a  h a r d s h i p  o n  
i n s t r u c t o r s  o r  f a c i l i t i e s  p r o v i d i n g  n u r s e

a i d e  t r a i n i n g  p r o g r a m s .  W e  h a v e  n o t  
r e q u i r e d  t h a t  S t a t e s  e v a l u a t e  i n s t r u c t o r s  
b e c a u s e  w e  b e l i e v e  t h a t  t h e r e  a r c  m a n y  
o t h e r  w a y s  o f  e n s u r i n g  q u a l i t y  
p r o g r a m s ,  a n d  w e  w i s h  t o  a l l o w  S t a t e s  
f l e x i b i l i t y  i n  t h i s  a r e a .

Comment: A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  a l l  i n s t r u c t o r s  b o  ’ s q u i r e d  
t o  b e  o n  a  S t a t e  r o s t e r .

Response: W e  b e l i e v e  t h a t  
. e s t a b l i s h i n g  a n d  m a i n t a i n i n g  a  r o s t e r  o f  

a l l  n u r s e  a i d e  i n s t r u c t o r s  w o u l d  b e  
e x p e n s i v e  a n d  b u r d e n s o m e  f o r  S t u t e s  
a n d  h a v e  t h e r e f o r e  n o t  a c c e p t e d  t h i s  
c o m m e n t .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
w e r e  c o n c e r n e d  a b o u t  p e r m i t t i n g  
d i r e c t o r s  o f  n u r s i n g  ( D O N s )  t o  p e r f o r m  
o r  s u p e r v i s e  n u r s e  a i d e  t r a i n i n g .  M a n y  
c o m m e n t e r s  s u p p o r t e d  a l l o w i n g  t h e  
D O N  t o  s u p e r v i s e  t r a i n i n g ,  b u t  o t h e r s  
w e r e  c o n c e r n e d  t h a t  a l l o w i n g  t h e  D O N  
t o  p e r f o r m  t r a i n i n g  w o u l d  t a k e  h i m  o r  
h e r  a w a y  f r o m  o t h e r  i m p o r t a n t  d u t i e s .  
S o m e  c o m m e n t e r s  s u g g e s t e d  t h a t ,  i f  
D O N s  a r e  a l l o w e d  t o  t r a i n ,  w e  s h o u l d  
r e q u i r e  t h a t  t h e r e  b e  s u f f i c i e n t  s t a f f  
a v a i l a b l e  t o  e n s u r e  t h a t  a l l  o f  t h e  D O N  
f u n c t i o n s  a r e  b e i n g  m e t .  O n e  c o m m e n t e r  
b e l i e v e d  t h a t  a l l o w i n g  a  D O N  t o  
c o n d u c t  o r  s u p e r v i s e  t r a i n i n g  w o u l d  
v i o l a t e  t h e  r e q u i r e m e n t  t h a t  t h e  D O N  b e  
a  f u l l - t i m e  p o s i t i o n .  A  f e w  c o m m e n t e r s  
s a i d  t h a t  D O N s  s h o u l d  n o t  c o n d u c t  o r  
s u p e r v i s e  n u r s e  a i d e  t r a i n i n g  b e c a u s e  
t h e r e  s h o u l d  b e  a  s e p a r a t e  r e g i s t e r e d  
n u r s e  f o r  s t a f f  d r  / e l o p m e n t .

Response: W e  h a v e  r e t a i n e d  t h o  
p r o v i s i o n  t o  a l l o w  D O N s  t o  s u p e r v i s e  
r . u r s e  a i d e  t r a i n i n g .  H o w e v e r ,  w e  h a v e  
a d d e d  a n  a d d i t i o n a l  p r o v i s i o n  t o  
§  4 8 3 . 1 5 2 ( a ) ( 4 )  ( n o w  r e d e s i g n a t e d  a s  
§  4 8 3 . 1 5 2 ( a ) ( 5 ) )  t o  p r o h i b i t  D O N s  f r o m  
p e r f o r m i n g  t h e  a c t u a l  t r a i n i n g  b e c a u s e  
w e  b e l i e v e  t h a t  a l l o w i n g  a  D O N  t o  t r a i n  
w o u l d  t a k e  t o o  m u c h  t i m e  a w a y  f r o m  
p a t i e n t  c a r e  n n d  o t h e r  d u t i e s .  P e r m i t t i n g  
a  D O N  t o  s u p e r v i s e  t r a i n i n g  d o e s  n o t  
r e l i e v e  a  f a c i l i t y  o f  i t s  r e s p o n s i b i l i t y  t o  
h a v e  s u f f i c i e n t  s t a f f  t o  p e r f o r m  a l l  
d u t i e s .  B e c a u s e  t h e  l o n g - t e r m  c a r e  
r e q u i r e m e n t s  u t  4 2  C F R  p a r t  4 8 3 ,  s u b p a r t  
B ,  s p e c i f y  o n l y  t h a t  a  f a c i l i t y  m u s t  h a v e  
a  f u l l - t i m e  D O N ,  n o t  t h o  d u t i e s  t h a t  
i n d i v i d u a l  m u s t  p e r f o r m ,  p e r m i t t i n g  a  
D O N  t o  s u p e r v i s e  n u r s e  a i d e  t r a i n i n g  
d o e s  n o t  v i o l a t e  t h e  l o n g - t e r m  c a r e  
r e q u i r e m e n t .  W e  h a v e  n o t  r e q u i r e d  t h a t  
f a c i l i t i e s  w h o  h a v e  t r a i n i n g  p r o g r a m s  
h a v e  a  s e p a r a t e  r e g i s t e r e d  n u r s e  f o r  
s t a f f  d e v e l o p m e n t  b e c n u s e  w e  b e l i e v e  
t h a t  m a n y  f a c i l i t i e s  m a y  h a v e  d i f f i c u l t y  
r e c r u i t i n g  s u c h  a n  i n d i v i d u a l  a n d  
b e c a u s e  w e  b e l i e v e  t h a t  s u c h  a  
r e q u i r e m e n t  c o u l d  b e  c o s t l y  f o r  
f a c i l i t i e s .

Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  r e q u i r e  n i l  N A T C E P s

t o  s u p p l e m e n t  t h e  i n s t r u c t o r  w i t h  o t h e r  
h e a l t h  p r o f e s s i o n a l s .  O n e  c o m m e n t e r  
a s k o d  t h a t  w e  a l l o w  s u p p l e m e n t a t i o n  a ‘ 
t h e  d i s c r e t i o n  o f  t h e  i n s t r u c t o r .  A  f e w  
c o m m e n t e r s  r e q u e s t e d  t h a t  w e  r e q u i r e  
v a r i o u s  l e v e l s  o f  e x p e r i e n c e  f o r  
s u p p l e m e n t a l  p e r s o n n e l .

Response: W e  h a v e  n o t  r e q u i r e d  t h e  
u s e  o f  s u p p l e m e n t a l  p e r s o n n e l  b e c a u s e  
w e  d o  n o t  b e l i e v e  l h a t  t h e  p a r t i c i p a t i o n  
o f  s u c h  i n d i v i d u a l s  i s  r e q u i r e d  t o  
p r o d u c e  c o m p e t e n t  n u r s e  a i d e s .  
H o w e v e r ,  w e  h a v e  c o n t i n u e d  t o  g i v e  
N A T C E P s  t h e  o p t i o n  o f  a l l o w i n g  
s u p p l e m e n t a l  p e r s o n n e l  t o  a s s i s t  i n  t h e i r  
p r o g r a m s  b e c u u s e  w e  b e l i e v e  t h a t  t h e  
u s e  o f  s u c h  i n d i v i d u a l s  c a n  e n h a n c e  t h e  
t r a i n i n g  o f  n u r s e  a i d e s .  W e  a g r e e  t h a t  
s u p p l e m e n t a l  p e r s o n n e l  s h o u l d  b e  
r e q u i r e d  t o  h a v e  a  c e r t a i n  l e v e l  o f  
e x p e r i e n c e  a n d  h a v e  r e v i s e d  
§  4 8 3 . 1 5 2 ( a ) ( 4 )  ( n o w  r e d e s i g n a t e d  a s  
§  4 8 3 . 1 5 2 ( a ) ( 5 ) )  t o  r e q u i r e  a l l  
s u p p l e m e n t a l  p e r s o n n e l  t o  h a v e  a t  l e a s t  
o n e  y e a r  o f  e x p e r i e n c e  i n  t h e i r  
r e s p e c t i v e  f i e l d s .  W e  b e l i e v e  t h a t  o n e  
y e u r  o f  e x p e r i e n c e  i s  r e q u i r e d  t o  e n s u r e  
a  c e r t a i n  l e v e l  o f  e x p e r t i s e  b u t  b e l i e v e  
t h a t  a  m o r e  s t r i n g e n t  r e q u i r e m e n t  m i g h t  
u n n e c e s s a r i l y  c u r t u i l  t h e  u s e  o f  
s u p p l e m e n t a l  p e r s o n n e l .

Comment: S e v e r a l  c o m m e n l e r s  
s u g g e s t e d  t h a t  w e  a d d  i n d i v i d u a l s  f r o m  
v a r i o u s  h e a l t h  p r o f e s s i o n s  t o  t h e  l i s t  o f  
p e r s o n n e l  w h o  m a y  s u p p l e m e n t  t h e  
i n s t r u c t o r .

Response: W h i l e  w e  a g r e e  t h a t  
i n s t r u c t i o n  f r o m  i n d i v i d u a l s  f r o m  t h e  
p r o f e s s i o n s  s u g g e s t e d  c o u l d  b e  u s e f u l ,  
t h e  l i s t  i n  o u r  r e g u l a t i o n s  i s  n o t  i n t e n d e d  
t o  b e  e x h a u s t i v e  u n d  d o e s  n o t  p r e c l u d e  
p r o f e s s i o n a l s  w h o  a r e  n o t  o n  t h e  l i s t  
f r o m  p a r t i c i p a t i n g  i n  t h e  t r u i n i n g  o f  
n u r s e  a i d e s .  A s  l o n g  a s  t h e  i n d i v i d u a l  
m e e t s  t h e  r e q u i r e m e n t s  f o r  n u r s e  a i d e  
i n s t r u c t o r s ,  h e  o r  s h e  w o u l d  b e  e l i g i b l e  
t o  s u p p l e m e n t  t h e  p r i m a r y  i n s t r u c t o r .

Comment: O n e  c o m m e n t e r  a s k e d  
w h a t  t y p e s  o f  p r o f e s s i o n a l s  w o u l d  
q u a l i f y  a s  r e s i d e n t  r i g h t s  e x p e r t s .

Response: I n d i v i d u a l s  f r o m  m a n y  
d i f f e r e n t  p r o f e s s i o n s ,  i n c l u d i n g  
o m b u d s m e n ,  m e d i c a l  r e c o r d s  
p r a c t i t i o n e r s ,  a n d  n u r s i n g  h o m e  
a d m i n i s t r a t o r s ,  c o u l d  s e r v e  n s  r e s i d e n t s  
r i g h t s  e x p e r t s .  O t h e r  i n d i v i d u a l s ,  
e s p e c i a l l y  r e s i d e n t s  a n d  f a m i l y  
m e m b e r s ,  c o u l d  a l s o  b e  e x p e r t  i n  
r e s i d e n t s ’  r i g h t s .  T h e  r e g u l a t i o n  p l a c e s  
n o  r e s t r i c t i o n s  u p o n  t h e  i n d i v i d u a l s  w h o  
m a y  p r o v i d e  t h i s  i n s t r u c t i o n .

Section 403.152(b)
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( b )  o f  8  4 8 3 . 1 5 2  s p e c i f i e d  
t h e  c u r r i c u l u m  r e q u i r e m e n t s  o f  n u r s e
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a i d e  t r a i n i n g  p r o g r a m s .  T h e  
r e q u i r e m e n t s  i n c l u d e —

•  A t  l e a s t  a  t o t a l  o f  1 0  h o u r s  i n  a r e a s  
s p e c i f i e d  i n  §  4 8 3 . 1 5 2 ( h ) ( 1 )  ( i )  t h r o u g h
(v);

•  B a s i c  n u r s i n g  s k i l l s  n s  s p e c i f i e d  i n  
§  4 8 3 . 1 5 2 ( b ) ( 2 )  ( i )  t h r o u g h  ( v ) ;

•  P e r s o n a l  c a r e  s k i l l s  a s  s p e c i f i e d  i n  
§  4 0 3 . 1 5 2 ( b ) ( 3 )  ( i )  t h r o u g h  ( v i i i ) ;

•  M e n t a l  h e a l t h  a n d  s o c i a l  s e r v i c e  
n e e d s  a s  s p e c i f i e d  i n  §  4 8 3 . 1 5 2 ( b ) ( 4 )  ( i )  
t h r o u g h  ( v ) ;

•  C a r e  o f  c o g n i t i v e l y  i m p a i r e d  
r e s i d e n t s  a a  s p e c i f i e d  i n  §  4 8 3 . 1 5 2 ( b ) ( 5 )
( i )  t h r o u g h  ( v ) ;

•  B a s i c  r e s t o r a t i v e  s e r v i c e s  n 3  
s p e c i f i e d  i n  §  4 0 3 . 1 5 2 ( b ) ( 6 )  ( i )  t h r o u g h
( v i ) ;  a n d

•  R e s i d e n t ' s  r i g h t s  a s  s p e c i f i e d  i n  
§  4 8 3 . 1 5 2 ( b ) ( 7 )  ( i )  t h r o u g h  ( v i ) .

C o m m e n t s  a n d  R e s p o n s e s

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  H C F A  s h o u l d  r e q u i r e  a  n a t i o n a l  
c u r r i c u l u m .

Response: S e c t i o n s  1 8 1 9 ( e )  a n d  
1 9 1 9 ( e )  o f  t h e  A c t  r e q u i r e  S t a t e s  t o  
a p p r o v e  p r o g r a m s  t h a t  m e e t  t h e  
r e q u i r e m e n t s  f o r  C E P s  a n d  N A T C E P s .  
O u r  r e q u i r e m e n t s  f o r  C E P s  a n d  
N A T C E P s  a r e  g e n e r a l  i n  n a t u r e  b e c a u s e  
w e  b e l i e v e  t h a t  S t a t e s  s h o u l d  h a v e  t h e  
f l e x i b i l i t y  t o  a d d  t o  t h e  r e q u i r e m e n t s  i n  
a c c o r d a n c e  w i t h  t h e i r  i n d i v i d u a l  n e e d s  
a n d  p r e f e r e n c e s .

Comment: A  f e w  c o m m e n t e r s  
b e l i e v e d  t h a t  t h e  l e v e l  o f  k n o w l e d g e  
r e q u i r e d  f o r  t h e  c u r r i c u l u m  i n  
§  4 8 3 . 1 5 2 ( b )  w a s  t o o  d i f f i c u l t  f o r  n u r s e  
a i d e s .

Response: W e  b e l i e v e  t h a t  t h i s  l e v e l  
o f  k n o w l e d g e  i s  e s s e n t i a l  f o r  a n  
i n d i v i d u a l  t o  b e  a  c o m p e t e n t  n u r s e  a i d e  
a s  d i d  m a n y  c o m m e n t e r s  w h o  e x p r e s s e d  
g e n e r a l  a g r e e m e n t  w i t h  t h e  c u r r i c u l u m  
r e q u i r e m e n t s  c o n t a i n e d  i n  §  4 8 3 . 1 5 2 ( b ) .

Comment: S e v e r a l  c o m m e n t e r s  
s u g g e s t e d  t h a t  w e  r e q u i r e  t r a i n i n g  i n  
c e r t a i n  s p e c i f i c  s u b j e c t s ,  s u c h  a s  
m e a s u r e m e n t  o f  f l u i d  i n t a k e  a n d  
r e c o g n i t i o n  o f  f e c a l  i m p a c t i o n s ,  o r  t h a t  
w e  r e q u i r e  a  g r e a t e r  e m p h a s i s  o n  c e r t a i n  
a r e a s ,  e . g . ,  i n f e c t i o n  c o n t r o l  o r  
s p e c i a l i z e d  c o m m u n i c a t i o n  s k i l l s .  O n e  
c o m m e n t e r  r e q u e s t e d  t h a t  t h e  c a r e  o f  
t h e  c o g n i t i v e l y  I m p a i r e d  s h o u l d  b e  
i n t e g r a t e d  i n t o  e a c h  s e g m e n t  o f  t h e  
c u r r i c u l u m ,  n o t  j u s t  §  4 8 3 . 1 5 2 ( b ) ( 5 ) .

Response: M a n y  t o p i c  a r e a s  m u s t  b e  
c o v e r e d  i n  a  s h o r t  t i m e  f r a m e  d u r i n g  a  
n u r s e  a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  p r o g r a m .  W e  b e l i e v e  t h a t  o u r  
r e q u i r e m e n t s  s h o u l d  b e  g e n e r a l  i n  
n a t u r e  t o  a l l o w  f o r  m a x i m u m  f l e x i b i l i t y .  
W h i l e  w e  a g r e e  t h a t  t h e  c o r e  o f  
c o g n i t i v e l y  i m p a i r e d  r e s i d e n t s  n e e d s  t o  
b e  c o v e r e d  d u r i n g  t h e  c o u r s e  o f  a  
t r a i n i n g  p r o g r a m ,  w e  d o  n o t  b e l i e v e  i t  i s  
a p p r o p r i a t e  t o  i n t e g r a t e  c a r e  o f

c o g n i t i v e l y  i m p a i r e d  r e s i d e n t s  I n t o  a l l  
c u r r i c u l u m  s e g m e n t s .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  H C F A  o v e r s t e p p e d  i t 3  s t a t u t o r y  
m a n d a t e  t o  d e v e l o p  r e q u i r e m e n t s  f o r  
n u r s e  a i d e  t r a i n i n g  o n d  c o m p e t e n c y  
e v a l u a t i o n  p r o g r a m s  b y  r e q u i r i n g  t h a t  
t h e  t o p i c s  i n  t h e  s u b j e c t  a r e a s  a t  
§  4 8 3 . 1 5 2  ( b ) ( 2 ) ,  ( b ) ( 3 ) ,  ( h ) ( 4 ) ,  ( b ) ( 5 ) ,
( b ) ( 6 ) ,  a n d  ( b ) ( 7 )  b e  c o v e r e d .

Response: S e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( A ) ( i )  
o n d  1 9 1 9 ( f ) ( 2 ) ( A ) ( i )  o f  t h e  A c t  r e q u i r e  
t h e  S e c r e t a r y  t o  d e v e l o p  r e q u i r e m e n t s  
f o r  a p p r o v a l  o f  N A T C E P s  o n d  s p e c i f y  
t h e  m i n i m u m  t o p i c  a r e a s  t o  b e  i n c l u d e d  
i n  t h o s e  r e q u i r e m e n t s .  H o w e v e r ,  b y  
s p e c i f y i n g  o n l y  t h e  m i n i m u m  t o p i c  a r e a s  
t o  b e  i n c l u d e d ,  t h e  s t a t u t e  a l l o w s  t h e  
S e c r e t a r y  t o  i n c l u d e  o t h e r  t o p i c s  t h a t  w e  
b e l i e v e  a r e  n e c e s s a r y  t o  e n s u r e  t h a t  
n u r s e  a i d e s  h a v e  t h e  e d u c a t i o n ,  
p r a c t i c a l  k n o w l e d g e ,  a n d  s k i l l s  n e e d e d  
t o  c a r e  f o r  r e s i d e n t s  o f  f a c i l i t i e s  
p r o p e r l y .  T h e  S e c r e t a r y  m a y  a l s o  
s p e c i f y  o t h e r  t o p i c s  u n d e r  t h e  a u t h o r i t y  
g r a n t e d  i n  s e c t i o n s  1 8 1 9 ( d ) ( 4 ) ,  1 8 1 9 ( f ) ( 1 ) ,  
1 9 1 9 ( d ) ( 4 ) ,  a n d  1 9 1 9 ( f ) ( 1 )  o f  t h e  A c t .

C tmmenb O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  w e  r e q u i r e  e d u c a t i o n  o n  A I D S / H I V  
o r  o t h e r  b l o o d - b o r n e  d i s e a s e s .

Response: W e  b e l i e v e  t h a t  t h i s  a r e a  i s  
s u b s u m e d  i n  t h e  i n f e c t i o n  c o n t r o l  
c a t e g o r y  a n d  h a v e  t h e r e f o r e  n o t  
a c c e p t e d  t h i s  c o m m e n t .  I f  a  f a c i l i t y  h a s  
a  r e s i d e n t  w h o  h a s  t h e  A ID S  v i r u 9  o r  i s  
H IV  p o s i t i v e  o r  h a s  o t h e r  b l o o d - b o r n e  
d i s e a s e s ,  t h a t  f a c i l i t y  m a y  n e e d  t o  
p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n  t o  a l l  o f  
i t s  e m p l o y e e s .

Comment: O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  w e  i n c l u d e  a  s e c t i o n  i n  o u r  
r e g u l a t i o n s  o n  t h e  l i m i t a t i o n s  o f  n u r s e  
a i d e  p r a c t i c e .

Response: W e  b e l i e v e  t h a t  l i m i t s  o n  
n u r s e  a i d e  p r a c t i c e  a r e ,  a t  l e a s t  i n  p a r t ,  
d e t e r m i n e d  b y  i n d i v i d u a l  f a c i l i t i e s  a s  
w e l l  a s  b y  i n d i v i d u a l  S t a t e  n u r s e  
p r a c t i c e  a c t s .  W e  b e l i e v e  t h a t  i t  i s  a  
f a c i l i t y ' s  r e s p o n s i b i l i t y  t o  i n f o r m  a l l  n e w  
n u r s e  a i d e s  o f  t h e i r  r o l e s  w i t h i n  t h e  
f a c i l i t y .

Comment: A  l a r g e  n u m b e r  o f  
c o m m e n t e r s  r e m a r k e d  o n  
c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  ( C P R ) .  
M o s t  c o m m e n t e r s  i n d i c a t e d  t h a t  C P R  
c e r t i f i c a t i o n  s h o u l d  n o t  b e  r e q u i r e d  a s  
p a r t  o f  t h e  N A T C E P .  A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  w e  r e q u i r e  k n o w l e d g e  o f  
C P R  b u t  n o t  C P R  c e r t i f i c a t i o n .  O n e  
c o m m e n t e r  s u g g e s t e d  t h a t  w e  
r e c o m m e n d  b u t  n o t  r e q u i r e  C P R .  O n e  
c o m m e n t e r  b e l i e v e d  t h a t  H C F A  s h o u l d  
r e q u i r e  C P R  i f  t h e  7 5  h o u r s  w e r e  
e x p a n d e d  o r  s h o u l d  r e q u i r e  i t  t o  b e  
t a u g h t  i n  t h e  f i r s t  s i x .  m o n t h s  o f  i n -  
s e r v i c e .  O n e  c o m m e n t e r  b e l i e v e d  t h a t  a  
c e r t a i n  p e r c e n t a g e  o f  n u r s e  a i d e s  s h o u l d  
b e  r e q u i r e d  t o  b e  t r a i n e d  i n  C P R .  S o m e  
s u g g e s t e d  t h a t  N A T C E P s  b e  r e q u i r e d  t o

Instruct students on varying resident 
opinions about heroic measures. A  Few 
commenters believed that CPR should 
be required. One commenter requested 
that w e require facilities to inform 
residents about their policies regarding 
CPR at the time o f admission. One 
commenter suggested that H C F A  delay 
a decision on whether to require CPR 
until after consideration o f additional 
issues.

Response: W e  h a v e  n o t  r e q u i r e d  t h a t  
N A T C E P 3  i n c l u d e  t r a i n i n g  i n  C P R  
b e c a u s e  w c  d o  n o t  b e l i e v e  t h a t  n u r s e  
a i d e s  p e r f o r m  C P R  f r e q u e n t l y  e n o u g h  t o  
j u s t i f y  t h e  t i m e  i t  w o u l d  t u k e  f r o m  o t h e r  
a r e a s  o f  t h e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  p r o g r a m .  H o w e v e r ,  w e  h a v e  
n o t  p r o h i b i t e d  t h a t  i t  b e  t a  g h t  a n d  n o t e  
t h a t  i t  m a y  w e l l  b e  i n c l u d e d  a m o n g  t h e  
e m e r g e n c y  p r o c e d u r e s  l i s t e d  a t  
§  4 8 3 . 1 5 2 ( b ) ( l ) ( i i i ) .  W e  a l s o  n o t e  t h a t  i f  a 
f a c i l i t y  a l l o w s  i t s  n u r s e  a i d e s  t o  p e r f o r m  
C P R ,  d i e  f a c i l i t y  m u s t  e n s u r e  t h a t  t h e y  
o r e  c o m p e t e n t  t o  p e r f o r m  C P R .  W e  h a v e  
n o t  i n c l u d e d  a  s p e c i f i c  r e q u i r e m e n t  f o r  
f a c i l i t i e s  t o  i n f o r m  r e s i d e n t s  o f  t h e i r  
p o l i c i e s  o n  C P R  a t  t h e  l i m e  o f  a d m i s s i o n  
b e c a u s e  w e  a l r e a d y  r e q u i r e  f a c i l i t i e s  t o  
i n f o r m  r e s i d e n t s  o f  f a c i l i t y  p o l i c i e s  ( s e e  
4 2  C F R  4 8 3 . 1 2 ) .

Comment: M a n y  c o m m e n t e r s  h a d  
c o n c e r n s  a b o u t  §  4 8 3 . 1 5 2 ( b ) ( 1 ) ,  w h i c h  
s p e c i f i e s  t h e  a m o u n t  a n d  t y p e s  o f  
t r a i n i n g  a  s t u d e n t  i n  a  N A T C E P  m u s t  
h a v e  b e f o r e  d i r e c t  c o n t a c t  w i t h  a  
r e s i d e n t .  S o m e  c o m m e n t e r s  s a i d  t h a t  w e  
s h o u l d  r e q u i r e  n o  t r a i n i n g  p r i o r  t o  
r e s i d e n t  c o n t a c t  o r  t h a t  w e  s h o u l d  
r e q u i r e  l e s s  t h a n  t h e  1 6  h o u r s  p r o p o s e d  
i n  t h e  N P R M .  O t h e r s  a g r e e d  w i t h  t h e  
r e q u i r e m e n t  a s  p r o p o s e d .  A  f e w  
c o m m e n t e r s  b e l i e v e d  t h a t  s t u d e n t s  
s h o u l d  r e c e i v e  m o r e  t r a i n i n g  b e f o r e  
d i r e c t  c o n t a c t  o r  t h a t  s t u d e n t s  s h o u l d  
n o t  b e  a l l o w e d  t o  h a v e  d i r e c t  c o n t a c t  
w i t h  r e s i d e n t s  u n t i l  t h e  c o u r s e  i s  
c o m p l e t e .  O n e  c o m m e n t e r  a s k e d  u s  t o  
d e f i n e  " d i r e c t  c o n t a c t "  f o r  p u r p o s e s  o f  
§  4 8 3 . 1 5 2 ( b ) ( 1 ) .  F i n a l l y ,  o n e  c o m m e n t e r  
r e q u e s t e d  t h a t  w e  s t a t e  t h e  b r o a d  g o a l s  
b e h i n d  r e q u i r i n g  t r a i n i n g  b e f o r e  c o n t a c t  
w i t h  a  r e s i d e n t .

Response: W e  h a v e  r e t a i n e d  t h e  
r e q u i r e m e n t  f o r  1 8  h o u r s  o f  t r a i n i n g  
b e f o r e  d i r e c t  c o n t a c t  w i t h  a  r e s i d e n t .
W e  believe lhat busic training before 
contact w ith  residents is necessary to 
safeguard residents. W e  have not 
increased the amount o f training 
required before contact w ith residents 
because w e  believe that resident contact 
during thr training process can be a  
useful learning tool for students and can 
be beneficial to residents as well. W e  
note that w e  have required that students 
be competent to perform any services 
they e ;e  providing for residents, and
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t h u t  n  r e g i s t e r e d  n u r s e  o r  l i c e n s e d  n u r s e  
m u s t  p r o v i d e  g e n e r a l  s u p e r v i s i o n  f o r  a l l  
s t u d e n t s  ( s e e  §  4 0 3 . 1 5 2 ( a ) ( 4 ) ) .  W c  d e f i n e  
" d i r e c t  c o n t a c t "  a s  a n y  a c t i v i t y  t h a t  
r e q u i r e s  p h y s i c a l l y  t o u c h i n g  a  r e s i d e n t .

Comment: A  f e w  c o m m e n t e r s  
s u g g e s t e d  d i f f e r e n t  t o p i c s  f o r  t h e  i n i t i a l  
t r a i n i n g  s p e c i f i e d  i n  §  4 0 3 . 1 5 2 ( b ) ( 1 )  o r  
s u g g e s t e d  t h a t  m o r e  t o p i c s  b e  c o v e r e d .  
O t h e r  c o m m e n t e r s  i n d i c a t e d  t h a t  t h e  
H e i m l i c h  m a n e u v e r  s h o u l d  b e  r e q u i r e d .

Response: W e  b e l i e v e  t h a t  o v e r a l l  
c o v e r a g e  o f  t h e  t o p i c s  l i s t e d  i n  
§  4 0 3 . 1 5 2 ( b ) ( 1 )  i s  s u f f i c i e n t  t o  p r e p a r e  
s t u d e n t s  f o r  d i r e c t  c o n t a c t  w i t h  
r e s i d e n t s .  H o w e v e r ,  w e  a g r e e  t h a t  t h e  
H e i m l i c h  m a n e u v e r  s h o u l d  b e  r e q u i r e d  
n n d  h a v o  a d d e d  i t  t o  §  4 8 3 . 1 5 2 ( b ) ( l ) ( i i i )  
u n d e r  S a f e t y / e m e r g e n c y  p r o c e d u r e s .  
A i d e s  f r e q u e n t l y  f e e d  r e s i d e n t s  o r  a s s i s t  
r e s i d e n t s  i n  e a t i n g .  T h e  H e i m l i c h  
m a n e u v e r  t a k e s  l i t t l e  t i m e  t o  l e a r n ,  a n d  
w e  b e l i e v e  t h a t  r e q u i r i n g  i i  c o u l d  s a v e  
l i v e s .

Comment: A  f e w  c o m m e n t e r s  a s k e d  
t h a t  w e  c l a r i f y  i n  o u r  r e g u l a t i o n s  t h a t  
t h e  t r a i n i n g  s p e c i f i e d  i n  §  4 8 3 . 1 5 2 ( b ) ( 1 )  
d o e s  n o t  i n c l u d e  o r i e n t a t i o n .

Response: W e  b e l i e v e  i t  i s  c l e a r  f r o m  
t h e  p r o v i s i o n  i n  §  1 0 3 . 1 5 2 ( b ) ( 1 )  t h a t  t h e  
1 G  h o u r s  o f  i n i t i a l  t r a i n i n g  m u s t  b e  i n  t h e  
a r e a s  s p e c i f i e d .  W e  d i d  n o t  e x p l i c i t l y  
i n c l u d e  o r  e x c l u d e  o r i e n t a t i o n  f r o m  t h e  
o v e r a l l  t r a i n i n g  c u r r i c u l u m  b e c a u s e ,  
w h i l e  s e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( A ) ( i )  n n d  
1 9 1 9 ( f ) ( 2 ) ( A ) ( i )  o f  t h e  A c t  r e q u i r e  t h a t  
t h e  p r o g r a m  b e  a t  l e a s t  7 5  h o u r s  a n d  
a u t h o r i z e  e s t a b l i s h m e n t  o f  a  m i n i m u m  
c u r r i c u l u m ,  t h e y  d o  n o t  l i m i t  t h e  c o n t e n t  
o f  t h e  t r a i n i n g  n o r  t h e  l e n g t h  o f  t i m e  
a l l o w e d  t o  p r o v i d e  i t .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  t h e  r a n g e  o f  s e r v i c e s  t h u t  a  s t u d e n t  
c a n  p e r f o r m  s h o u l d  b e  l i m i t e d .

Response: W e  h a v e  n o t  a c c e p t e d  t h i s  
c o m m e n t  b e c a u s e  s t u d e n t s  a r e  a l r e a d y  
a p p r o p r i a t e l y  l i m i t e d  b y  t h e i r  o w n  
d e m o n s t r a t e d  p r o f i c i e n c y .  W e  b e l i e v e  
t h u t  s t u d e n t s  s h o u l d  b e  a l l o w e d  t o  
p e r f o r m  a n y  s e r v i c e s  f o r  w h i c h  t h e y  
h a v e  b e e n  t r a i n e d  a n d  j u d g e d  p r o f i c i e n t  
b y  t h e  i n s t r u c t o r  a s  l o n g  a s  t h e y  a r c  
s u p e r v i s e d  n s  r e q u i r e d  i n  §  4 8 3 . 1 5 2 ( a ) ( 4 )  
o f  t h e  f i n a l  r u l e .

Comment: A  f e w  c o m m e n l e r s  
i n d i c a t e d  t h a t  r e c o g n i t i o n  o f  s i g n s  a n d  
s y m p t o m s  o f  c o m m o n  d i s e a s e s  a n d  
c o n d i t i o n s  i s  b e y o n d  t h e  s c o p o  o f  n u r s e  
a i d e s .  O n e  c o m m e n t e r  r e q u e s t e d  t h a t  
w c  d e l e t e  t h i s  p r o v i s i o n .  O n e  
c o m m e n t e r  s u g g e s t e d  t h a t  w e  n o t  
q u u l i f y  r e c o g n i t i o n  o f  s i g n s  a n d  
s y m p t o m s .

Response: F o r  c l a r i f i c a t i o n ,  w o  h a v e  
r e v i s e d  t h i s  p r o v i s i o n  i n  §  4 8 3 . 1 5 2 ( b ) ( 2 )  
t o  i n d i c a t e  t h a t  n u r s e  a i d e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m s  m u s t  
t e n c h  r e c o g n i t i o n  o f  a b n o r m a l  c h a n g e s  
i n  b o d y  f u n c t i o n i n g  n n d  t h e  i m p o r t a n c e

o f  r e p o r t i n g  s u c h  c h a n g e s  t o  a  
s u p e r v i s o r .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  p r o p o s e d  §  4 0 3 . 1 5 2 ( b ) ( 4 ) ,  M e n t a l  
h e a l t h  a n d  s o c i a l  s e r v i c e  n e e d s ,  
r e q u i r e d  t o o  m u c h  p s y c h o l o g y  f o r  a  
n u r s e  a i d e .

Response: S e c t i o n s  1 0 1 9 ( f ) ( 2 ) ( A ) ( i )  
n n d  1 9 1 9 ( f ) ( 2 ) ( A I ( i )  o f  t h e  A c t  r e q u i r e  
t h a t  m e n t a l  h e a l t h  a n d  s o c i a l  s e r v i c e  
n e e d s  o f  r e s i d e n t s  b e  a d d r e s s e d  i n  
N A T C E P s .  A f t e r  c o n s i d e r i n g  t h e  
c o m m e n t s ,  w e  h a v e  m o d i f i e d  s o m e  o f  
t h e  r e q u i r e m e n t s  i n  §  4 0 3 . 1 5 2 ( h ) ( 4 ) ,  a n d  
w e  b e l i e v e  t h a t  t h e  f i n a l  r e q u i r e m e n t s  
r e f l e c t  a n  a p p r o p r i a t e  k n o w l e d g e  l e v e l  
f o r  n u r s e  a i d e s .

Comment: A  f e w  c o m m e n t e r s  s t a t e d  
t h a t  i d e n t i f y i n g  a g e - a s s o c i a t e d  
d e v e l o p m e n t a l  t a s k s  i s  b e y o n d  t h e  
s c o p e  o f  n u r s e  a i d e s .  O n e  c o m m e n t e r  
s u g g e s t e d  t h a t  w e  r e q u i r e  N A T C E P s  t o  
t e n c h  n u r s e  a i d e s  l h a t  a g e - a s s o c i a t e d  
d e v e l o p m e n t a l  t a s k s  e x i s t  a n d  t o  t e n c h  
t h e m  t o  b e  a w a r e  o f  t h e i r  i m p a c t  o n  
r e s i d e n t s .

Response: W e  h a v e  a c c e p t e d  t h i s  
s u g g e s t i o n  a n d  h a v e  r e v i s e d  
§  4 8 3 . 1 5 2 ( b ) ( 4 )  t o  r e q u i r e  l h a t  N A T C E P s  
m u s t  t e a c h  a w a r e n e s s  o f  a g e - a s s o c i a t e d  
d e v e l o p m e n t a l  t a s k s .

Comment: M a n y  c o m m e n t e r s  
i n d i c a t e d  t h a t  m o d i f y i n g ,  i d e n t i f y i n g ,  
m a n a g i n g ,  a n d  c h a n g i n g  b e h a v i o r  a r e  
b e y o n d  t h e  s c o p e  o f  a  n u r s e  a i d e .  O n e  
c o m m e n t e r  s u g g e s t e d  r e m o v i n g  t h e  
r e q u i r e m e n t  t o  m o d i f y  a i d e s '  b e h a v i o r  i n  
r e s p o n s e  t o  r e s i d e n t s '  b e h a v i o r .  
C o m m e n t e r s  s u g g e s t e d  a  v a r i e t y  o f  
p . l t e r n a t i v c s ,  m o s t  o f  w h i c h  e m p h a s i z e d  
t e a c h i n g  c o m m u n i c a t i o n  s k i l l s  a n d  
a p p r o p r i a t e  n u r s e  a i d e  r e s p o n s e s  t o  
r e s i d e n t  b e h a v i o r .  A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  t h i s  p r o v i s i o n  i n  
§  4 8 3 . 1 5 2 ( b ) ( 4 )  b e  n a r r o w e d  t o  b e h a v i o r  
o f  i n d i v i d u a l s  w i t h  d e m e n t i a .  A  f e w  
c o m m e n t e r s  s u g g e s t e d  t h a t  w e  p e r m i t  
b e h a v i o r  m o d i f i c a t i o n  i n  a c c o r d a n c e  
w i t h  t h e  r e s i d e n t ' s  c a r e  p l u n .

Response: W e  a g r e e  t h a t  i d e n t i f y i n g  
t h o  n e e d  f o r  n n d  p l a n n i n g  a  p r o g r a m  o f  
b e h a v i o r  m o d i f i c a t i o n  i s  b e y o n d  t h e  
s c o p e  o f  a  n u r s e  a i d e .  W e  h a v e  c h a n g e d  
t h i s  r e q u i r e m e n t  i n  §  4 8 3 . 1 5 2 ( b ) ( 4 )  t o  
i n d i c a t e  t h a t  n u r s e  a i d e s  m u s t  l i e  t a u g h t  
h o w  t o  r e s p o n d  t o  r e s i d e n t  b e h a v i o r ,
i . e . ,  l i o v v  t o  c a r r y  o u t  b e h a v i o r  
m o d i f i c a t i o n  p l a n n e d  b y  a  s k i l l e d  
p r o f e s s i o n a l .  W c  h u v e  n o t  a d d e d  a  
s p e c i f i c  r e q u i r e m e n t  f o r  c o m m u n i c a t i o n  
s k i l l s  t o  t h i s  p r o v i s i o n  b e c a u s e  w e  
a l r e a d y  r e q u i r e  u n d e r  §  4 8 3 . 1 G 2 ( b ) ( l ) ( i )  
t h a t  N A T C E P s  c o v e r  c o m m u n i c a t i o n  
s k i l l s .  W e  h a v e  n o t  n a r r o w e d  t h i s  
p r o v i s i o n  t o  r e s p o n d i n g  t o  r e s i d e n t s  
w i t h  d e m e n t i a  b e c a u s e  w e  b e l i e v e  t h a t  
n u r s e  a i d e s  s h o u l d  k n o w  h o w  t o  
r e s p o n d  t o  t h e  b e h a v i o r  o f  a l l  r e s i d e n t s ,  
a n i l  t h e r e  i s  a l r e a d y  a  s p e c i f i c  p o r t i o n  o f

t h e  t r a i n i n g  d e v o t e d  t o  i n d i v i d u a l s  w i t h  
c o g n i t i v e  i m p a i r m e n t s .  F i n a l l y ,  w e  h a v e  
n o t  a c c e p t e d  t h e  s u g g e s t i o n  t o  t e a c h  
b e h a v i o r  m o d i f i c a t i o n  i n  a c c o r d a n c e  
w i t h  t h e  r e s i d e n t ' s  c a r e  p l a n .  W e  
b e l i e v e  i t  i s  s u f f i c i e n t  t h a t  n u r s e  a i d e s  
a r e  t a u g h t  h o w  t o  r e s p o n s e  t o  r e s i d e n t  
b e h a v i o r .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  w e  c h a n g e  t h e  r e q u i r e m e n t  t h a t  
n u r s e  a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  p r o g r a m s  t e a c h  
u n d e r s t a n d i n g  t h e  b e h a v i o r  o f  
c o g n i t i v e l y  i m p a i r e d  r e s i d e n t s  t o  
u n d e r s t a n d i n g  t h e  u n d e r l y i n g  c a u s e s  o f  
c o g n i t i v e  i m p a i r m e n t s .  A  s m a l l  n u m b e r  
o f  c o m m e n l e r s  s u g g e s t e d  t h a t  w e  d e l e t e  
t h e  r e q u i r e m e n t  t o  l e a c h  r e d u c i n g  t h e  
e f f e c t s  o f  c o g n i t i v e  i m p a i r m e n t s  f r o m  
t h e  c u r r i c u l u m ,

Response: W e  b e l i e v e  t h a t  a n  
u n d e r s t a n d i n g  o f  t h e  b e h a v i o r  o f  
c o g n i t i v e l y  i m p a i r e d  r e s i d e n t s  w o u l d  
i n c l u d e  a n  u n d e r s t a n d i n g  o f  t h e  
u n d e r l y i n g  c a u s e s  o f  c o g n i t i v e  
i m p a i r m e n t s ,  b u t  t h a t  t h e  r e v e r s e  w o u l d  
n o t  n e c e s s a r i l y  b e  t r u e .  W e  b e l i e v e  t h a t  
a n  u n d e r s t a n d i n g  o f  I h e  b e h a v i o r  o f  
c o g n i t i v e l y  i m p a i r e d  r e s i d e n t s  i s  
i m p o r t a n t  k n o w l e d g e  f o r  n u r s e  a i d e s  t o  
p r o p e r l y  c a r c  f o r  r e s i d e n t s  o f  f a c i l i t i e s .  
L i k e w i s e ,  w c  b e l i e v e  t h a t  m e t h o d s  o f  
r e d u c i n g  t h e  e f f e c t s  o f  c o g n i t i v e  
i m p a i r m e n t s  a r e  a l s o  i m p o r t a n t  
k n o w l e d g e  f o r  n u r s e  a i d e s .

Comment: A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  w e  r e q u i r e  n u r s e  a i d e s  b e  
t r a i n e d  i n  p r o m o t i n g  r e s i d e n t  s e l f  c a r e  
r a t h e r  t h a n  t r a i n i n g  r e s i d e n t s  i n  s e l f  
c a r c .

Response: W e  h a v e  n o t  a c c e p t e d  t h i s  
c o m m e n t  b e c a u s e  w e  b e l i e v e  t h a t  m a n y  
r e s i d e n i s  m a y  n e e d  r e t r a i n i n g  i n  h o w  t o  
c a r e  f o r  t h e m s e l v e s .  N u r s e  a i d e s  s h o u l d  
k n o w  h o w  t o  p r o v i d e  t h i s  r e t r a i n i n g .

Comment: A  n u m b e r  o f  c o m m e n l e r s  
b e l i e v e d  t h a t  p r o v i d i n g  a s s i s t a n c e  i n  
r e s o l v i n g  d i s p u t e s  a n d  g r i e v a n c e s  i s  n o t  
a  n u r s e  a i d e  f u n c t i o n .  S e v e r a l  
c o m m e n t e r s  s u g g e s t e d  t h a t  w e  r e q u i r e  
t r a i n i n g  i n  r e p o r l i n g  o r  s e e k i n g  
a s s i s t a n c e  i n  r e s o l v i n g  d i s p u t e s  u n d  
g r i e v a n c e s  o r  t h a t  w e  r e s t r i c t  t h e  
t r a i n i n g  i n  d i s p u t e  r e s o l u t i o n  t o  t h a t  
r e q u i r e d  o f  a  n u r s e  u i d e .

Response: W c  a g r e e  t h a t  d i s p u t e  
r e s o l u t i o n  i s  n o t  u  s k i l l  t h a t  u l l  n u r s e  
a i d e s  w i l l  n e e d .  H o w e v e r ,  w c  d o  n o t  
b e l i e v e  i t  i s  n e c e s s a r y  t o  r e q u i r e  t r a i n i n g  
i n  h o w  t o  r e p o r t  u  d i s p u t e .  W e  h a v e  
t h e r e f o r e  d e l e t e d  t h i s  r e q u i r e m e n t  f r o m  
t h e  f i n a l  r e g u l a t i o n s .

Comment: A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  w e  r e q u i r e  t r a i n i n g  i n  
u n d e r s t a n d i n g  c a r e  a n d  s e c u r i t y  o f  
r e s i d e n t s ’  p e r s o n a l  p o s s e s s i o n s  r a t h e r  
t h a n  i n  m a i n t a i n i n g  c a r e  u n d  s e c u r i t y  o r  
r e s i d e n t s '  p e r s o n a l  p o s s e s s i o n s .
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Response: W e  do not see any 
advantages in requiring training in 
understanding care and security o f 
residents’ personal possessions rather 
than in maintaining care and security of 
residents' personal possessions.

Comment: A  few  commenters 
suggested that w e  change the N P R M  
provision indicating that N A T C E P s  
should provide instruction in providing 
care that maintains the resident free 
from abuse, mistreatment, and neglect 
and the need to report any instances of 
such treatment to appropriate facility 
staff. One commenter was unclear on 
how  to implement this requirement. 
Some commenters suggested that w e  
require only training in the need to 
report abuse, mistreatment, ond neglect 
to appropriate facility staff. Others 
requested that students be trained in 
promoting the resident's right to be free 
from abuse, mistreatment, and neglect.

Response: W e  have revised this 
requirement in § 4 0 3 . 1 5 2 ( b ) ( 7 )  to indicate 
that N A T C E P s  must teach promotion o f 
the resident’s light to be free from 
abuse, mistreatment, and neglect. W e  
believe that this language more clearly 
expresses our intent, which is to ensure 
that nurse aides do not abuse, mistreat, 
or neglect residents.

Comment: A  number o f commenters 
suggested that w e  alter our provision 
regarding use o f restraints. M an y 
commenters suggested that w e not 
mention restraints in our curriculum 
requirements. Others suggested that we 
stress the neec !o instruct nurse aides 
on restraint-'- - 'ser environments. A  few  
commenter " ’ted that w e require 
instruction t .w  to reduce or avoid 
restraints as „,dicated in the resident’s 
cure plan. A  few  commenters suggested 
instruction on the resident's right to be 
free from restraints except when 
imposed to ensure the safety of the 
resident or othe:s. O ne commenter was 
unclear on how  io implement this 
requirement. Finally, one commenter 
suggested lhat students should be 
instructed in reasons not to use 
restraints and alternatives to restraints.

Response: A f t e r  c o n s i d e r a t i o n  o f  
t h e s e  c o m m e n t s ,  w e  h a v e  r e v i s e d  
§  4 8 3 . 1 5 2 ( b ) ( 7 )  t o  s p e c i f y  t h a t  N A T C E P s  
m u s t  p r o v i d e  i n s t r u c t i o n  o n  t h e  n e e d  t o  
o v o i d  r e s t r a i n t s  i n  a c c o r d a n c e  w i t h  
c u r r e n t  p r o f e s s i o n a l  s t a n d a r d s .  T h e  u s e  
o f  r e s t r a i n t s  i s  t h e  s u b j e c t  o f  a n o t h e r  
p r o p o s e d  r u l e ,  a n d  w e  w o u l d  l i k e  o u r  
r e q u i r e m e n t s  t o  b e  f l e x i b l e  e n o u g h  t o  
a l l o w  f o r  t h e  c u r r i c u l u m  t o  b e  u p d a t e d .

Section 483.152(c) Prohibition of 
Charges, and Section 483.154(c)(2)
Summary o f N P R M  Provisions

Paragraph (c) of § 4 8 3 . 1 5 2  specified 
that no nurse aide may be charged for 
any portion of a N/VTCEP, including any 
fees for textbooks or other required 
course materials.

Paragraph (c) o f § 4 8 3 . 1 5 4 ,  Nurse aide 
competency evaluation, specified that 
no charges for the competency 
evaluation may be imposed on any 
nurse aide.

Comments and Responses

Comment: A  number o f commenters 
requested clarification of the 
requirement that States may not 
approve N A T C E P s  or CEPs that charge 
nurse aides for any costs for the 
program. Several commenters requested 
that this provision be deleted and 
indicated a variety o f difficulties that 
would arise if it were required. 
Commenters also proposed a variety o f 
alternatives to this provision. A  large 
number o f commenters requested that 
this provision be clarified to indicate 
that the prohibition against charges 
should only apply to individuals who 
meet the definition o f a nurse aide. 
Several commenters asked us to a llow  
aides to be reimbursed for the costs of 
N A T C E P s  rather than prohibiting State 
approval o f programs that charge nurse 
aides. These commenters believed that 
providing for nurse aides to be 
reimbursed after a specified period of 
time was tantamount to prohibiting 
charges. A  few  commenters agreed w ith 
the requirements as written.

Response: T h e  p r o v i s i o n s  a t  
§ §  4 8 3 . 1 5 2 ( c )  a n d  4 8 3 . 1 5 4 ( c ) ( 2 )  o r e  
r e q u i r e d  b y  s e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( A )  a n d  
1 9 1 9 ( f ) ( 2 ) ( A )  o f  t h e  A c t .  S e c t i o n s  
4 0 0 8 ( h ) ( 1 ) ( E )  a n d  4 8 0 1 ( a ) ( 5 )  o f  O B R A  ' 9 0  
h a v e  c l a r i f i e d  t h e s e  s e c t i o n s  o f  t h e  A c t  
t o  i n d i c a t e  t h a t  t h e  i n d i v i d u a l s  w h o  
c a n n o t  b e  c h a r g e d  f o r  a n y  c o s t s  r e l a t e d  
t o  a  N A T C E P  o r  C E P  a r e  t h o s e  n u r s e  
a i d e s  w h o  a r e  e m p l o y e d  b y ,  o r  w h o  
h a v e  a n  o f f e r  o f  e m p l o y m e n t  f r o m ,  a  
f a c i l i t y .  W e  h a v e  i n c o r p o r a t e d  t h i s  
c h a n g e  i n  o u r  r e g u l a t i o n s .  W e  a r e  n o t  
p e r m i t t i n g  n u r s e  a i d e s  w h o  a r e  
e m p l o y e d  b y ,  o r  w h o  h a v e  a n  o f f e r  o f  
e m p l o y m e n t  f r o m ,  a  f a c i l i t y  t o  b e  
r e i m b u r s e d  f o r  t h e  c o s t s  o f  N A T C E P s  
n n d  C E P s  b e c a u s e  w e  b e l i e v e  t h e  l a w  
c l e a r l y  p r o h i b i t s  t h e  a p p r o v u l  o f  
p r o g r a m s  t h a t  c h a r g e  t h e s e  i n d i v i d u a l s ,  
r e g a r d l e s s  o f  w h e t h e r  t h e y  a r e  l a t e r  
r e i m b u r s e d .  H o w e v e r ,  w e  s t r e s s  t h a t  
F F P  c a n  b e  a v a i l a b l e  f o r  a n y  S t u t e -  
a p p r o v e d  p r o g r o m ,  n o t  o n l y  p r o g r a m s  
o p e r a t e d  b y  t h e  f a c i l i t i e s  t h a t  e m p l o y  
t h e  n u r s e  a i d e s .  A d d i t i o n a l l y ,  w e  n o t e  
t h a t  s e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( E )  n n d  4 8 0 1 ( a ) ( 5 )

o f  O B R A  ' 9 0  r e q u i r e  t h a t  t h o s e  n u r s e  
a i d e s  w h o  d o  n o t  h a v e  a n  e m p l o y m e n t  
r e l a t i o n s h i p  w i t h  a  f a c i l i t y  a t  t h e  t i m e  
t h e y  e n t e r  a  C E P  o r  N A T C E P  b u t  w h o  
b e c o m e  e m p l o y e d  b y ,  o r  w h o  o b t a i n  n n  
o f f e r  o f  e m p l o y m e n t  f r o m ,  a  f a c i l i t y  n o t  
m o r e  t h a n  1 2  m o n t h s  a f t e r  c o m p l e t i o n  o f  
t h e  p r o g r a m  m u s t  b e  r e i m b u r s e d  f o r  t h e  
c o s t s  o f  t h e  p r o g r a m  b y  t h e  S t a t e  o n  a  
p r o  r a t a  b a s i s  f o r  t h e  p e r i o d  d u r i n g  
w h i c h  t h e y  a r e  e m p l o y e d  a s  n u r s e  a i d e s .  
T h i s  m e a n s  t h a t  S t a t e s  m u s t  p r o v i d e  f o r  
r e i m b u r s e m e n t  o f  c o s t s  o v e r  a  
r e a s o n a b l e  p e r i o d  o f  t i m e  w h i l e  t h o  
i n d i v i d u a l  i s  e m p l o y e d  o s  a  n u r s e  B i d e .  
P a y m e n t s  s t o p  w h e n  t h e  i n d i v i d u a l  
c e a s e s  t o  b e  e m p l o y e d  a s  a  n u r s e  a i d s .  
W e  h a v e  a l s o  a d d e d  t h i s  r e q u i r e m e n t  t o  
o u r  r e g u l a t i o n s .

Comment: O ne commenter asked that 
facilities and other entities that conduct 
N A T C E P s  be a llowed to charge nurse 
aides for makeup time if the aides miss
C h l3 8 .

Response: S e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( A )  a n d  
1 9 1 9 ( f ) ( 2 ) ( A )  ot t h e  A c t  d o  n o t  a l l o w  
S t a t e s  t o  a p p r o v e  p r o g r a m s  t h a t  c h a r g e  
n u r s e  a i d e s  f o r  a n y  p a r t  o f  t h e  p r o g r a m ,  
i n c l u d i n g  m a k e u p  c l a s s e s .  W e  b e l i e v e  i t  
w o u l d  b e  i n a p p r o p r i a t e  f o r  u s  t o  a l l o w  
f o r  s u c h  c h a r g e s  i n  o u r  r e g u l a t i o n s .

Comment: One commenter asked that 
w e  a llow  facilities to have contracts that 
indicutc that nurse aides w ill have to 
repay the facility for their training if 
they do not remain w ith the facility for a 
specified period of time.

Response: T h e  c o s t  o f  n u r s e  a i d e  
t r a i n i n g  o n d  c o m p e t e n c y  e v a l u a t i o n  i s  
b o r n e  b y  t h e  M e d i c a r e  a n d  M e d i c a i d  ‘  
p r o g r a m s .  I t  i s  i n a p p r o p r i a t e  f o r  a  
f a c i l i t y  t o  a s k  a  n u r s e  a i d e  t o  r e p a y  t h e  
f a c i l i t y  f o r  a n  e x p e n s e  f o r  w h i c h  i t  h a s  
u l r e a d y  b e e n  p a i d .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
h a d  q u e s t i o n s  o r  c o m m e n t s  o n  t h e  
a p p l i c a t i o n  o f  t h e s e  p r o v i s i o n s  t o  
f a c i l i t y - b a s e d  n n d  n o n - f a c i l i t y - b a s e d  
N A T C E P s .  S e v e r a l  c o m m e n t e r s  e i t h e r  
r e q u e s t e d  c l a r i f i c a t i o n  o f  w h e t h e r  t h e s e  
p r o v i s i o n s  s h o u l d  a p p l y  o n l y  t o  f a c i l i t y -  
b a s e d  p r o g r a m s  o r  i n d i c a t e d  t h a t  w c  
s h o u l d  n o t  r e q u i r e  t h e s e  p r o v i s i o n s  t o  
u p p l y  t o  n o n - f a c f l i t y - b a s n d  p r o g r a m s .  A  
f e w  c o m m e n t e r s  b e l i e v e d  t h a t  f a c i l i t y -  
b a s e d  p r o g r a m s  s h o u l d  b e  a l l o w e d  t o  
c h a r g e  n o n - e m p l o y e e s .

Response: T h e  n u r s e  a i d e  
r e q u i r e m e n t s  i n  s e c t i o n s  1 8 1 9  o n d  1 9 1 9  
o f  t h e  A c t  d o  n o t  d i s t i n g u i s h  b e t w e e n  
f a c i l i t y - b a s e d  a n d  n o n - f u c i l i t y - b a s c d  
N A T C E P s ;  t h e r e f o r e ,  t h e  p r o v i s i o n s  i n  
§ §  4 8 3 . 1 5 2 ( c )  a n d  4 8 3 . 1 5 4 ( c ) ( 2 )  a p p l y  t o  
b o t h  t y p e s  o f  p r o g r a m s .  N o  p r o g r a m s  
t h a t  c h a r g e  f e e s  t o  a n y  n u r s e  a i d e s  w h o  
o r e  e m p l o y e d  b y ,  o r  w h o  h a v e  n n  o f f e r  
o f  e m p l o y m e n t  f r o m ,  a  f u c i l i t y  m a y  b e  
a p p r o v e d  b y  t h e  S t a t e .
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Comment: A  f e w  c o m m e n t e r s  a s k e d  
a b o u t  t h o  e f f e c t i v e  ( l a t e  f o r  t h e s e  
p r o v i s i o n s  o r  w o n d e r e d  i f  t h e r e  i s  a  t i m e  
l i m i t  o n  h o w  l o n g  t h e  p r o v i s i o n s  w i l l  
a p p l y .

Response: S e c t i o n  0 9 0 1 ( b ) ( 6 ) ( B )  o f  
O B R A  ' 0 9  s p e c i f i e s  t h a t  t h e s e  p r o v i s i o n s  
o r e  e f f e c t i v e  9 0  d a y s  a f t e r  O B R A  ' 0 9  
w a s  e n a c t e d ,  o r  M a r c h  1 9 , 1 9 9 0 .  B e c a u s e  
t h i s  p r o v i s i o n  w a s  i n s e r t e d  i n t o  s e c t i o n s  
1 6 1 9 ( f ) ( 2 ) ( A )  a n d  1 9 1 9 ( f ) ( 2 ) ( A )  o f  t h e  
A c t ,  w h i c h  c o n t u i n  r e q u i r e m e n t s  w i t h  
w h i c h  S l a t e s  m u s t  c o m p l y  e v e n  i n  t h e  
a b s e n c e  o f  f i n a l  F e d e r a l  r e g u l a t i o n s ,  
S t a t e s  h a v e  b e e n  p r o h i b i t e d  f r o m  
a p p r o v i n g  N A T C E P s  t h a t  c h a r g e  n u r s e  
a i d e s  s i n c e  M a r c h  1 9 , 1 9 9 0 .  T h e r e  a r c  n o  
l i m i t s  o n  t h e  l e n g t h  o f  t i m e  t h a t  t h e s e  
p r o v i s i o n s  w i l l  r e m a i n  e f f e c t i v e .

Comment: O n e  c o m m e n t e r  a s k e d  t h a t  
w e  a d d r e s s  t h e  d i s p o s i t i o n  o f  n u r s e  
a i d e s  w h o  h a v e  b e e n  c h a r g e d  f o r  
N A T C E P s  n n d  C E P s .

Response: A s  l o n g  a s  a  n u r s e  a i d e  h a s  
s u c c e s s f u l l y  c o m p l e t e d  a  N A T C E P  
a p p r o v e d  b y  t h e  S t a t e ,  r e g a r d l e s s  o f  
w h e t h e r  h e  o r  s h e  w a s  c h a r g e d  f o r  t h a t  
p r o g r a m ,  h e  o r  s h e  m u s t  b e  p l a c e d  o n  
t h e  n u r s e  a i d e  r e g i s t r y  a n d  i s  
e m p l o y a b l e  b y  a  f a c i l i t y .

Comment: O n e  c o m m e n t e r  a s k e d  
w h e t h e r  a  f u c i l i t y  m u s t  p a y  f o r  a  
f a c i l i t y - b a s e d  N A T C E P  f o r  a  n u r s e  a i d e  
w h o  d o c s  n o t  w a n t  l o  t a k e  t h e  p r o g r a m  
a v a i l a b l e  i n  t h e  f a c i l i t y  i n  w h i c h  h e  o r  
s h e  i s  e m p l o y e d .

Response: W e  b e l i e v e  t h a t  i t  i s  a  
f a c i l i t y ’ s  r i g h t  t o  d e t e r m i n e  w h e r e  i t  w i l l  
t r a i n  i t s  e m p l o y e e s .

Comment: O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  n u r s e  a i d e s  b e  a l l o w e d  t o  p a y  f o r  
C P R  c e r t i f i c a t i o n .

Response- B e c a u s e  w e  a r e  n o t  
r e q u i r i n g  t h a t  C P R  b e  i n c l u d e d  i n  
N A T C E P s ,  w e  h a v e  n o  a u t h o r i t y  t o  
p r e v e n t  n u r s e  a i d e s  f r o m  e n r o l l i n g  i n  
C P R  p r o g r a m s  a t  t h e i r  o w n  e x p e n s e .  
H o w e v e r ,  i f  C P R  i s  i n c l u d e d  i n  a  S t a t e -  
a p p r o v e d  p r o g r a m ,  n u r s e  a i d e s  m a y  n o t  
b e  c h a r g e d  f o r  i t .  A l s o ,  i f  C P R  i s  
i n c l u d e d  i n  a  S l a t e - a p p r o v e d  p r o g r a m .  
F e d e r a l  f u n d s  m a y  b e  u s e d  t o  p a y  f o r  i t ,  
j u s t  a s  i n  t h e  c a s e  o f  o t h e r  n u r s e  a i d e  
t r a i n i n g  c u r r i c u l u m  i t e m s .

Comment: O ’” ’  c o m m e n t e r  a s k e d  i i o w  
n u r s e  a i d e s  w n .  o e  i n f o r m e d  t h a t  
p r o g r a m s  m a y  n o t  c h a r g e  t h e m .

Response: W e  b e l i e v e  t h i s  c o n i e s  
u n d e r  t h e  S t a l e s ’  p u r v i e w  n n d  h a v e  
t h e r e f o r e  n o t  d e v e l o p e d  a  m e c h a n i s m  
f o r  p r o v i d i n g  n u r s e  a i d e s  w i t h  t h i s  
i n f o r m a t i o n .  H o w e v e r ,  w e  d o  e n c o u r a g e  
S t a t e s  t o  m a k e  t h i s  i n f o r m a t i o n  k n o w n  
l o  n u r s e  a i d e s .

Comment: M u n y  c o m m e n t e r s  
r e q u e s t e d  t h u t  p r o g r a m s  b e  a l l o w e d  t o  
c h a r g e  n u r s e  a i d e s  f o r  r e p e a l  
c o m p e t e n c y  e v a l u a t i o n s .

Response: S e c t i o n s  1 0 1 9 ( f ) ( 2 ) ( A )  n n d  
1 9 1 9 ( f ) ( 2 ) ( A )  o f  t h e  A c t  s p e c i f i c a l l y  
r e q u i r e  t h a t  S t a t e s  m a y  a p p r o v e  n o  
N A T C E P  o r  C E P  t h a t  c h a r g e s  n u r s e  
n i d c 9 .  T h i s  r e q u i r e m e n t  d o e s  n o t  p e r m i t  
u s  t o  a l l o w  S t a t e s  t o  a p p r o v e  p r o g r a m s  
t h a t  c h a r g e  f o r  r e p e a t  c o m p e t e n c y  
e v a l u a t i o n s .

S u m m a r y  o f  C h a n g e s  t o  S e c t i o n  4 0 3 . 1 5 2

I n  r e s p o n s e  t o  c o m m e n t s ,  i n  a d d i t i o n  
t o  m i n o r  t e c h n i c a l  o r  e d i t o r i a l  c h a n g e s ,  
w e  a r e  m a k i n g  t h e  f o l l o w i n g  c h a n g e s :

•  I n  §  4 8 3 . 1 5 2 ( a ) ( 4 ) ,  w e  h a v e  a d d e d  a  
p r o v i s i o n  t h a t  r e q u i r e s  a  N A T C E P  t o  
e n s u r e  t h u t  s t u d e n t s  d o  n o t  p e r f o r m  a n y  
s e r v i c e s  f o r  w h i c h  t h e y  h a v e  n o t  b e e n  
t r a i n e d  a n d  b e e n  f o u n d  p r o f i c i e n t  b y  t h e  
i n s t r u c t o r ,  a n d  t h a t  s t u d e n t s  w h o  a r e  
p r o v i d i n g  s e r v i c e s  t o  r e s i d e n t s  a r c  u n d e r  
t h e  g e n e r a l  s u p e r v i s i o n  o f  a  l i c e n s e d  o r  
r e g i s t e r e d  n u r s e .

•  I n  §  4 8 3 . 1 5 2 ( a ) ( 5 ) ,  w e  h a v e  a d d e d  a  
p r o v i s i o n  t h a t  i n s t r u c t o r s  o f  n u r s e  a i d e s  
m u s t  h a v e  c o m p l e t e d  a  c o u r s e  i n  
t e a c h i n g  a d u l t s  o r  h a v e  e x p e r i e n c e  i n  
t e a c h i n g  a d u l t s  o r  s u p e r v i s i n g  n u r s e  
a i d e s ,  t h a t  d i r e c t o r s  o f  n u r s i n g  n o t  
p e r f o r m  t h e  a c t u a l  n u r s e  a i d e  t r a i n i n g ,  
a n d  t h a t  s u p p l e m e n t a l  p e r s o n n e l  h a v e  a t  
l e a s t  o n e  y e a r  o f  e x p e r i e n c e  i n  t h e i r  
f i e l d s .

•  I n  §  4 8 3 . 1 5 2 ( b ) ,  w e  h a v e  d e l e t e d  
s e v e r a l  t o p i c  a r e a s  f o r  t h e  n u r s e  a i d e  
c u r r i c u l u m  a n d  h a v e  a d d e d  s e v e r a l  
o t h e r  t o p i c  a r e a s  b a s e d  o n  c o m m e n t s  
a b o u t  t h e  a p p r o p r i a t e n e s s  o r  
i n n p p r o p r i a t e n e s s  o f  t h e  t o p i c s ,  a s  
d i s c u s s e d  i n  t h e  c o m m e n t s  n n d  
r e s p o n s e s .

•  W e  h a v e  r e v i s e d  §  4 3 3 . 1 5 2 ( c )  t o  
i n d i c a t e  t h a t  c e r t a i n  i n d . v i d u a l s  m a y  n o t  
b e  c h a r g e d  f o r  N A T C E P s  a n d  c e r t a i n  
i n d i v i d u a l s  m u s t  b e  r e i m b u r s e d  f o r  
N A T C E P s .

•  W e  h a v e  r e v i s e d  §  4 8 3 . 1 5 4 ( c )  t o  
i n d i c a t e  t h a t  c e r t a i n  i n d i v i d u a l s  m a y  n o t  
b e  c h a r g e d  f o r  C E P s  o n d  c e r t a i n  
i n d i v i d u a l s  m u s t  b e  r e i m b u r s e d  f o r  
C F . P s .

Section 403.154 Nurse A ide 
Competency Evaluation

S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 1 5 4  s p e c i f i e d  r e q u i r e m e n t s  
f o r  t h e  n o t i f i c a t i o n ,  c o n t e n t ,  o n d  
a d m i n i s t r a t i o n  o f  t h e  n u r s e  a i d e  C E P .  I t  
a l s o  s p e c i f i e d  r e q u i r e m e n t s  f o r  f a c i l i t y  
p r o c t o r i n g  o f  t h e  C E P ,  e s t a b l i s h m e n t  o f  
s t a n d a r d s  f o r  s u c c e s s f u l  c o m p l e t i o n  o f  
t h e  C E P ,  u n d  a c t i o n s  t o  b e  t a k e n  u p o n  
u n s u c c e s s f u l  c o m p l e t i o n  o f  I h e  C E P .

C o m m e n t s  a n d  R e s p o n s e s

General
Comment: O n e  c o m m e n t e r  a s k e d

w h e n  a n  i n d i v i d u a l  i s  c o n s i d e r e d  t o  b n  
i n  a  C E P .

Response: A n  i n d i v i d u a l  i s  c o n s i d e r e d  
t o  b e  i n  a  C E P  w h e n  h e  o r  s h e  i s  a c t u a l l y  
i n  t h e  p r o c e s s  o f  p e r f o r m i n g  t h e  
c o m p e t e n c y  e v a l u a t i o n .

Comment: A  c o u p l e  ot c o m m e n t e r s  
s u g g e s t e d  t h a t  H C F A  s h o u l d  e v a l u a t e  
n a t i o n a l  c o m p  t c n c y  e v a l u a t i o n s .

Response: T h u  S e c r e t a r y  i s  r e q u i r e d  
b y  s e c t i o n s  1 8 1 9 ( f ) ( 2 )  a n d  1 9 1 9 ( f ) ( 2 )  o f  
t h e  A c t  t o  d e v e l o p  r e q u i r e m e n t s  f o r  
a p p r o v a l  o f  C E P s .  S l a t e s  a r e  r e q u i r e d  b y  
s e c t i o n s  1 8 1 9 ( e ) ( 1 )  o n d  1 9 1 9 ( e ) ( 1 )  o f  t h e  
A c t  t o  r e v i e w  a n d  a p p r o v e  C E P s  a s  
m e e t i n g  t h e  S e c r e t a r y ’ s  r e q u i r e m e n t s .  
T h u s ,  w c  b e l i e v e  S l a t e s  s h o u l d  h a v e  t h e  
f r e e d o m  t o  a p p r o v e  a n y  C E P s  t h a t  m e e t  
t h e s e  r e q u i r e m e n t s .  A n y  F e d e r a l  
a p p r o v a l  o r  r e c o m m e n d a t i o n  o f  a  C E P  
c o u l d  a d v e r s e l y  a f f e c t  t h i s  f r e e d o m ,  a n d  
w c  t h e r e f o r e  b e l i e v e  i t  w o u l d  b e  
i n a p p r o p r i a t e  f o r  u s  t o  a p p r o v e  o r  
r e c o m m e n d  a n y  n a t i o n a l  C E P s ,

Section 483.154(a) Notification to 
Individual
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( a )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  a  S t a t e  m u s t  a d v i s e  i n  a d v a n c e  a n y  
i n d i v i d u a l  w h o  t a k e s  t h e  C E P  t h a t  a  
r e c o r d  o f  t h e  s u c c e s s f u l  c o m p l e t i o n  o f  
t h e  C E P  w i l l  b e  i n c l u d e d  i n  t h e  S t a t e ’ s  
n u r s e  a i d e  r e g i s t r y .

C o m m e n t s  o n d  R e s p o n s e s

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  a d v a n c e  n o t i f i c a t i o n  i n d i c a t i n g  t h a t  
s u c c e s s f u l  c o m p l e t i o n  o f  t h e  C E P  w i l l  
r e s u l t  i n  b e i n g  p l a c e d  o n  t h e  n u r s e  a i d e  
r e g i s t r y  i s  u n n e c e s s a r y  b e c a u s e  t h e  
r e g i s t r y  d o e s  n o t  d i s c l o s e  c o n f i d e n t i a l  
i n f o r m a t i o n .

Response: W i l h o u l  t h i s  n o t i f i c a t i o n  
n u r s e  a i d e s  m i g h t  n o t  k n o w  t h a t  t h e y  
w i l l  b e  p l a c e d  o n  t h e  r e g i s t r y .  I t  w o u l d  
b e  u n f a i r  t o  p l a c e  i n d i v i d u a l s  o n  a  
r e g i s t r y  w i t h o u t  t h e i r  k n o w l e d g e .  A l s o ,  
s i n c e  p r o s p e c t i v e  n u r s e  a i d e s  w i l l  b e  
a s k e d  w h e t h e r  t h e y  a r e  i n c l u d e d  o n  t h e  
r e g i s t r y ,  i t  i s  i m p o r t a n t  t o  k n o w  t h a t  t h i s  
i s  s o .

Comment: O n e  c o m m e n t e r  a s k e d  i f  
n o t i f i c a t i o n  a t  t h e  t i m e  o f  a p p l i c a t i o n  t o  
t a k e  t h e  c o m p e t e n c y  e v a l u a t i o n  w o u l d  
s e r v e  a s  a d v a n c e  n o l i c e .

Response: W c  h u v e  n o t  s p e c i f i e d  a t  
w h a t  p o i n t  t h e  n o t i f i c a t i o n  m u s t  b e  
g i v e n ,  o n l y  l h a t  i t  b e  p r o v i d e d  i n  
a d v a n c e  o f  I h e  c o m p e t e n c y  e v a l u a t i o n .  
T h e r e f o r e ,  n o t i f i c a t i o n  a t  t h e  t i m e  o f  
a p p l i c a t i o n  w o u l d  m e e t  t h i s  
r e q u i r e m e n t .
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Section 483.154(b) Content o f the 
Competency Evaluation Program
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( b )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  a  w r i t t e n  o r  o r a l  c o m p e t e n c y  
e v a l u a t i o n  m u s t —

•  A l l o w  a n  a i d e ,  a t  h i s  o r  h e r  o p t i o n ,  
t o  e s t a b l i s h  c o m p e t e n c y  t h r o u g h  
m e t h o d s  o t h e r  t h a n  p a s s i n g  a  w r i t t e n  
e x a m i n a t i o n ;

•  A d d r e s s  e a c h  c o u r s e  r e q u i r e m e n t  
s p e c i f i e d  i n  §  4 8 3 . 1 5 2 ( b ) ;

•  B e  d e v e l o p e d  f r o m  a  p o o l  o f  t e s t  
q u e s t i o n s ,  o n l y  a  p o r t i o n  o f  w h i c h  i s  
u s e d  i n  a n y  o n e  e x a m i n a t i o n :  a n d

•  U s e  a  s y s t e m  t h a t  p r e v e n t s  
d i s c l o s u r e  o f  b o t h  t h e  p o o l  o f  q u e s t i o n s  
a n d  t h e  i n d i v i d u a l  e x a m i n a t i o n s .

I t  a l s o  s p e c i f i e d  t h a t  t h e  C E P  m u s t  
i n c l u d e  a n  a c c e p t a b l e  d e m o n s t r a t i o n  o f  
t h e  t a s k s  t h e  i n d i v i d u a l  w i l l  b e  e x p e c t e d  
t o  p e r f o r m  a s  p a r t  o f  h i s  o r  h e r  f u n c t i o n  
i ' s  a  n u r s e  a i d e .

C o m m e n t s  a n d  R e s p o n s e s

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  t h e  c o m p e t e n c y  e v a l u a t i o n  s h o u l d  
t a k e  p l a c e  d u r i n g  t h e  t r a i n i n g  p r o c e s s .  
A n o t h e r  c o m m e n t e r  b e l i e v e d  t h a t  a  C E P  
i s  u n n e c e s s a r y  i f  a n  i n d i v i d u a l  
s u c c e s s f u l l y  c o m p l e t e s  a  t r a i n i n g  
p r o g r a m .

Response: S e c t i o n s  1 8 1 9  a n d  1 9 1 9  o f  
t h e  A c t  r e f e r  t o  a  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m .  W e  
t h e r e f o r e  b e l i e v e  t h a t  a  f o r m a l  
e v a l u a t i o n  o f  c o m p e t e n c y  i s  r e q u i r e d  
s e p a r a t e  f r o m  t h e  t r a i n i n g  p r o c e s s .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
r e q u e s t e d  a d d i t i o n a l  i n f o r m a t i o n  o n  o r  
r e q u i r e m e n t s  f o r  c o m p e t e n c y  
e v a l u a t i o n s  i n  f o r e i g n  l a n g u a g e s .  A  f e w  
c o m m e n t e r s  s u g g e s t e d  t h a t  S t a t e s  
s h o u l d  b e  a l l o w e d  t o  l i m i t  t h e  f o r e i g n  
l a n g u a g e s  i n  w h i c h  c o m p e t e n c y  
e v a l u a t i o n s  m a y  b e  g i v e n .  O t h e r  
c o m m e n t e r s  a s k e d  t h a t  w e  u s e  t h e  
g u i d a n c e  c o n t a i n e d  i n  t h e  S t a t e  
O p e r a t i o n s  M a n u a l  T r a n s m i t t a l  2 2 3  a n d  
t h e  S t a t e  M e d i c a i d  M a n u a l  T r a n s m i t t a l  
6 2 .  O n e  c o m m e n t e r  a s k e d  t h a t  w e  
c l a r i f y  t h e  p r o v i s i o n s  c o n t a i n e d  i n  t h e s e  
t r a n s m i t t a l s .

Response: W e  h a v e  n o t  i m p o s e d  a n y  
r e q u i r e m e n t s  r e g a r d i n g  c o m p e t e n c y  
e v a l u a t i o n s  i n  f o r e i g n  l a n g u a g e s  
b e c a u s e  w e  b e l i e v e  t h a t  t h i s  i s  a n  a r e a  
i n  w h i c h  S t a t e s  s h o u l d  b e  g i v e n  
d i s c r e t i o n .  T h e  g u i d a n c e  g i v e n  i n  I h e  
S t a t e  O p e r a t i o n s  M a n u a l  a n d  t h e  S t a t e  
M e d i c a i d  M a n u a l  i n d i c a t e d  t h a t  
c o m p e t e n c y  e v a l u a t i o n s  s h o u l d  b e  
a d m i n i s t e r e d  I n  E n g l i s h  u n l e s s  a  n u r s e  
a i d e  w i l l  b e  w o r k i n g  i n  a  f a c i l i t y  w h e r e  
t h e  p r e d o m i n a n t  l a n g u a g e  i s  n o t  E n g l i s h .  
T h i s  m o o n s  t h a t  n u r s e  a i d e s  w h o  w o r k  
( o r  w i l l  w o r k )  i n  a  f a c i l i t y  i n  w h i c h  m o s t  
o f  t h e  r e s i d e n t s  s p e a k  a  p a r t i c u l a r

foreign language could take the 
competency evaluation in that language. 
W e  continue to believe that this is good 
advice. However, w e also believe that 
States should have the flex ib ility to 
decide if  and under what circumstances 
they w ill a llow  competency evaluations 
to be administered in languages other 
than English.

Comment: A  number o f commenters 
asked that we specify the alternatives to 
a written examination. O ne commenter 
asked that States be a llow ed to decide 
what alternatives they w ill accept. A  
few  commenters beiieved that the 
alternative to a written examination 
should be an oral examination. Several 
commenters believed that w e should not 
a llow  oral examinations or that w e  
should only a ltow  them under certain 
circumstances. A  few  commenters 
believed that it would be unwise to 
a llow  illiterate individuals to become 
nurse aides. Others expressed concern 
that it would be difficult to prevent 
prompting during an oral exam and 
suggested that either an audio tape or 
standard pronunciation be used, or that 
an individual w ho  is unfamiliar w ith  the 
content o f the test read the questions to 
the individual taking the oral 
examination. O ne commenter believed 
that it w ou ld  be difficult to develop on 
ora! examination in a multiple choice 
format. Ano ther commenter believed 
that oral examinations should not be 
multiple choice.

Response: S e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( A )  a n d  
1 9 1 9 ( f ) ( 2 ) ( A )  o f  t h e  A c t  s p e c i f y  t h a t  
n u r s e  a i d e s  m u s t  b e  g i v e n  t h e  o p t i o n  o f  
e s t a b l i s h i n g  c o m p e t e n c y  t h r o u g h  
m e t h o d s  o t h e r  t h a n  a  w r i t t e n  
e x a m i n a t i o n .  W e  h a v e  r e v i s e d  
§  4 8 3 . 1 5 4 ( b ) ( l ) ( i )  t o  c l a r i f y  t h a t  t h e  
a l t e r n a t i v e  t o  a  w r i t t e n  C E P  i s  a n  o r a l  
e x a m i n a t i o n .  W h i l e  w e  c a n  u n d e r s t a n d  
c o n c e r n s  a b o u t  i l l i t e r a t e  n u r s e  o i d e s ,  w c  
b e l i e v e  t h a t  a n  o r a l  e x a m i n a t i o n  i s  a  
r e a s o n a b l e  a l t e r n a t i v e  t o  a  w r i t t e n  
e x a m i n a t i o n .  W e  h a v e  r e q u i r e d  t h a t  o r a l  
e x a m i n a t i o n s  b e  r e a d  f r o m  a  p r e p a r e d  
t e x t  t o  a s s u r e  t h a t  t h e  q u e s t i o n s  a r e  
r e a d  i n  a  n e u t r a l  m a n n e r .  W e  h a v e  n o t  
r e q u i r e d  t h a t  t h e  e x a m i n a t i o n  b e  p r e ­
r e c o r d e d  o n  a n  a u d i o  t o p e  b e c a u s e  w e  
d o  n o t  w i s h  t o  r e q u i r e  e x t r a  e q u i p m e n t  
f o r  t h e  a d m i n i s t r a t i o n  o f  t h e  
e x a m i n a t i o n .  W e  a l s o  h a v e  n o t  s p e c i f i e d  
w h e t h e r  o n  o r a l  e x a m i n a t i o n  s h o u l d  b e  
i n  a m u l t i p l e  c h o i c e  f o r m a t  b e c a u s e  w e  
w a n t  t o  a l l o w  f a c i l i t i e s  f l e x i b i l i t y  i n  
d e t e r m i n i n g  t h e  f o r m a t  f o r  t h e  
e x a m i n a t i o n .  W e  h a v e  n o t  a l l o w e d  
S t a t e s  t o  a c c e p t  a d d i t i o n a l  a l t e r n a t i v e s  
t o  a  w r i t t e n  e x a m i n a t i o n  b e c a u s e  w e  
b e l i e v e  t h a t  I h e  m a j o r i t y  o f  i n f o r m a t i o n  
r e q u i r e d  o f  n u r s e  a i d e s  i n  C E P s  c a n  b e s t  
b e  t e s t e d  b y  a n  c x n m f n o t i o r t .

Commentt S o m e  c o m m e n t e r s  
r e m a r k e d  o n  t h e  a d m i n i s t r a t i o n  
a l t e r n a t i v e  t o  t h e  w r i t t e n  e x a m i n a t i o n .
A  f e w  c o m m e n t e r s  b e l i e v e d  t h a t  w e  
s h o u l d  a l l o w  n n  a l t e r n a t i v e  t o  t h e  
w r i t t e n  e x a m i n a t i o n  o n l y  w h e n  t h e r e  i s  
a  s p e c i a l  r e a s o n  t o  d o  s o  a n d  s p e c i a l  
r e q u i r e m e n t s  a r e  m e t .  O t h e r s  a s k e d  i f  
n u r s e  a i d e s  w o u l d  b e  a l l o w e d  t o  d e c i d e  
w h i c h  t y p e  o f  e x a m i n a t i o n  l o  t a k e  a t  t h e  
t i m e  t h e  c o m p e t e n c y  e v a l u a t i o n  i s  
a d m i n i s t e r e d .  O n e  c o m m e n t e r  a s k e d  i f  
t h e  t r a i n i n g  e n t i t y  w o u l d  b e  r e s p o n s i b l e  
f o r  m o d i f y i n g  t h e  e x a m i n a t i o n .

Response: A s  d i s c u s s e d  a b o v e ,  
s e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( A )  e n d  1 9 1 9 ( f ) ( 2 ) ( A )  
o f  t h e  A c t  r e q u i r e  t h a t  n u r s e  a i d e s  b e  
g i v e n  a n  a l t e r n a t i v e  t o  a  w r i t t e n  C E P .  
W e  d o  n o t  b e l i e v e  t h a t  t h e  s t a t u t e  
a l l o w s  f o r  r e s t r i c t i n g  t h e  c i r c u m s t a n c e s  
u n d e r  w h i c h  a  n u r s e  a i d e  m a y  c h o o s e  a n  
o r a l  e x a m i n a t i o n .  W e  h a v e  n o t  s p e c i f i e d  
a t  w h a t  p o i n t  a  n u r s e  a i d e  m u s t  d e c i d e  
w h e t h e r  h e  o r  s h e  w i l l  t a k e  t h e  o r a l  
e x a m i n a t i o n ,  b u t  w e  b e l i e v e  t h a t  i t  
w o u l d  b e  r e a s o n a b l e  f o r  S t a t e s  t o  
e s t a b l i s h  p r o c e d u r e s  f o r  i n d i v f ' ’ i s  l o  
m a k e  s u c h  a  d e c i s i o n  i n  a d v a t .  j f  t h e  
c o m p e t e n c y  e v a l u a t i o n .  T h e  e n t i t y  
r e s p o n s i b l e  f o r  a d m i n i s t e r i n g  t h e  
c o m p e t e n c y  e v a l u a t i o n  i s  t h e  e n t i t y  
r e s p o n s i b l e  f o r  p r o v i d i n g  t h e  o r a l  
e x a m i n a t i o n .

Comment: A  f e w  c o m m e n t e r s  
b e l i e v e d  t h a t  a  C E P  s h o u l d  c o n s i s t  o f  a  
s k i l l s  d e m o n s t r a t i o n  o n l y ,  a n d  t h u t  a  
w r i t t e n  o r  o r a l  e x a m i n a t i o n  s h o u l d  b e  
a n  a l t e r n a t i v e  t o  t h e  C E P .  O n e  
c o m m e n t e r  s u g g e s t e d  t h a t  e i t h e r  a  s k i l l s  
d e m o n s t r a t i o n  o r  a n  e x a m i n a t i o n  s h o u l d  
b e  a l l o w e d  t o  c o n s t i t u t e  a  C E P .

Response: W e  b e l i e v e  t h a t  b o t h  a  
s k i l l s  d e m o n s t r a t i o n  a n d  a n  o r a l  o r  
w r i t t e n  e x a m i n a t i o n  a r e  n e c e s s a r y  t o  
d e t e r m i n e  i f  a n  i n d i v i d u a l  i s  c o m p e t e n t  
t o  b e  a  n u r s e  a i d e .  W e  b e l i e v e  t h a t  a  
n u r s e  a i d e ' s  a b i l i t y  t o  p e r f o r m  t a s k s  c a n  
b e s t  b e  t e s t e d  b y  a  s k i l l s  d e m o n s t r a t i o n ,  
a n d  a  n u r s e  a i d e ' s  k n o w l e d g e  o f  c e r t a i n  
a b s t r a c t  c o n c e p t s  c a n  b e s t  b e  t e s t e d  b y  
a n  e x a m i n a t i o n .

Comment• O n e  c o m m e n t e r  b e l i e v e d  
t h a t  H C F A  i s  o v e r s t e p p i n g  i t s  a u t h o r i t y  
b y  r e q u i r i n g  t h a t  t h e  C E P  i n c l u d e  u l l  o f  
I h e  c u r r i c u l u m  i t e m s  l i s t e d  i n  
§  4 8 3 . 1 5 2 ( b ) .  T h i s  c o m m e n t e r  b e l i e v e d  
t h a t  w e  s h o u l d  r e q u i r e  e v a l u a t i o n  o n l y  
o n  I h e  s t a t u t o r i l y  m a n d a t e d  c a t e g o r i e s .

Response: S e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( A ) ( l i )  
a n d  1 9 1 9 ( f ) ( 2 ) ( A ) ( i i )  o f  t h e  A c t  r e q u i r e  
t h e  S e c r e t o r y  t o  p r o m u l g a t e  
r e q u i r e m e n t s  f o r  C E P s  a n d  s p e c i f y  t h e  
m i n i m u m  t o p i c s  t o  b e  i n c l u d e d  i n  t h o s e  
r e q u i r e m e n t s .  H o w e v e r ,  b y  s p e c i f y i n g  
o n l y  t h o  m i n i m u m  s u b j e c t  a r e a s  t o  b e  
e v a l u a t e d ,  t h e  s t a t u t e  o l i o w s  t h e  
S e c r e t a r y  t o  i n c l u d e  o t h e r  t o p i c s  t h a t  w e  
b e l i e v e  a r e  n e c e s s u r y  t o  e n s u r e  t h a t
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n u r s e  a i d e s  a r e  c o m p e t e n t  t o  p r o v i d e  
n u r s i n g  a n d  n u r s i n g - r e l a t e d  s e r v i c e s  t o  
r e s i d e n t s  o f  f a c i l i t i e s .  T h e  S e c r e t o r y  
m a y  a l s o  s p e c i f y  o t h e r  t o p i c s  u n d e r  t h e  
a u t h o r i t y  g r a n t e d  i n  s e c t i o n s  1 8 1 9 ( d ) ( 4 ) ,  
1 8 1 9 ( f ) ( 1 ) ,  1 9 1 9 ( d ) ( 4 ) ,  a n d  1 9 1 9 ( f ) ( 1 )  o f  
t h e  A c t .  T h u s ,  w e  b e l i e v e  w e  a r e  n o t  
o v e r s t e p p i n g  o u r  a u t h o r t y  b y  r e q u i r i n g  
t h a t  t h e  C E P  i n c l u d e  a l l  o f  t h e  
c u r r i c u l u m  i t e m s  l i s t e d  i n  §  4 8 3 . 1 5 2 ( b ) .

Comment: S e v e r a l  c o m m e n t e r s  
b e l i e v e d  t h a t  t h e  C E P  s h o u l d  c o n s i s t  o f  
a  r u n d o m  s a m p l e  o f  t h e  p o o l  o f  t e s t  
q u e s t i o n s .

Response: W c  a g r e e  a n d  h a v e  r e v i s e d  
t h i s  r e q u i r e m e n t  a t  §  4 8 3 . 1 5 4 ( b ) ( i i i )  t o  
a l l o w  f o r  t h e  u s e  o f  t h i s  m e t h o d .

Comment: O n e  c o m m e n t . r e q u e s t e d  
w e  r e q u i r e  t h a t  e x a m i n a t i o n  q u e s t i o n s  
b e  r o t a t e d  q u a r t e r l y .  A n o t h e r  
c o m m e n t e r  o b s e r v e d  t h a t  i n t e r a c t i v e  
v i d e o  s y s t e m s ,  w h e n  u s e d  a s  a  m e t h o d  
o f  t r a i n i n g  n u r s e  a i d e s ,  m i g h t  n o t  
p r o t e c t  a g a i n s t  d i s c l o s u r e  o f  t e s t  
q u e s t i o n s .

Response: I t  i s  a  S t a t e ' s  r e s p o n s i b i l i t y  
t o  p r o t e c t  e x a m i n a t i o n s  a n d  a p p r o v e  
o n l y  t h o s e  p r o g r a m s  t h a t  p r e v e n t  
d i s c l o s u r e  o f  b o t h  t h e  p o o l  o f  t e s t  
q u e s t i o n s  a n d  t h e  i n d i v i d u a l  
e x a m i n a t i o n s .  W e  b e l i e v e  t h a t  S t a t e s  
s h o u l d  h a v e  t h e  f l e x i b i l i t y  t o  d e v e l o p  
t h e i r  o w n  m e t h o d s  f o r  p r o t e c t i n g  
e x a m i n a t i o n s  a n d  h a v e  t h e r e f o r e  n o t  
p l a c e d  s p e c i f i c  r e q u i r e m e n t s  i n  o u r  
r e g u l a t i o n s .

Comment: M a n y  c o m m e n t e r s  w e r e  
c o n c e r n e d  t h a t  t h e  s k i l l s  d e m o n s t r a t i o n  
r e q u i r e d  i n c l u s i o n  o f  a l l  o f  t h e  t a s k s  a n  
i n d i v i d u a l  w o u l d  b e  e x p e c t e d  t o  p e r f o r m  
i n  a  f a c i l i t y .  M o s t  c o m m e n t e r s  
a d v o c a t e d  a  p o o l  o f  s k i l l s  o f  w h i c h  a  
r a n d o m  s a m p l e  w o u l d  b e  d e m o n s t r a t e d .  
V a r i o u s  m i n i m u m  n u m b e r s  o f  t a s k s  
w e r e  s u g g e s t e d .  C o m m e n l e r s  b e l i e v e d  
t h a t  r e q u i r i n g  a l l  t a s k s  t o  b e  
d e m o n s t r a t e d  w o u l d  b e  i n t i m i d a t i n g ,  o r  
t h a t  i m p l e m e n t i n g  t h i s  r e q u i r e m e n t  
w o u l d  m a k e  e v a l u a t i o n s  t o o  t i m e  
c o n s u m i n g  a n d  c o s t l y .  A  f e w  
c o m m e n t e r s  r e q u e s t e d  t h a t  w e  d e l e t e  
t h e  s k i l l s  d e m o n s t r a t i o n  p o r t i o n  o f  t h e  
C E P .  O n e  c o m m e n t e r  b e l i e v e d  t h a t  w e  
s h o u l d  r e q u i r e  a  d e m o n s t r a t i o n  o f  a l l  t h e  
t a s k s  u n  i n d i v i d u a l  w o u l d  b e  e x p e c t e d  
t o  p e r f o r m .  S e v e r a l  c o m m e n t e r s  
b e l i e v e d  t h a t  d e m o n s t r a t i n g  a l l  o f  I h e  
s k i l l s  a n  i n d i v i d u a l  w i l l  p e r f o r m  i n  a  
f a c i l i t y  m i g h t  b e  i n s u f f i c i e n t .  A  f e w  
c o m m e n t e r s  s u g g e s t e d  s t a n d a r d s  f o r  
s k i l l s  d e m o n s t r a t i o n s .  O n e  c o m m e n t e r  
r e q u e s t e d  c l a r i f i c a t i o n  o f  w h a t  i s  
e x p e c t e d  i n  t h e  s k i l l s  d e m o n s t r a t i o n .

Response: W ' e  a g r e e  t h a t  t e s t i n g  a  
r a n d o m  s a m p l e  o f  s k i l l s  i s  a n  e f f e c t i v e  
m e t h o d  f o r  t e s t i n g  c o m p e t e n c y .
T h e r e f o r e ,  w e  h a v e  r e v i s e d  
§  4 0 3 . 1 5 4 ( b ) ( 2 )  t o  s p e c i f y  t h a t  t h e  s k i l l s  
d e m o n s t r a t i o n  m u s t  c o n s i s t  o f  a

d e m o n s t r a t i o n  o f  r a n d o m l y  s e l e c t e d  
i t e m s  d r a w n  f r o m  a  p o o l  c o n s i s t i n g  o f  
t h e  t a s k s  g e n e r u l l y  p e r f o r m e d  b y  n u r s e  
a i d e s .  T h i s  p o o l  o f  s k i l l s  m u s t  i n c l u d e  u l l  
o f  t h e  p e r s o n u l  c a r e  s k i l l s  l i s t e d  i n  
§  4 3 3 . 1 5 2 ( b ) ( 3 ) .  W e  n o t e  t h a t  f a c i l i t i e s  
m u s t  e n s u r e  t h a t  t h e . ,  n u r s e  a i d e s  a r e  
c o m p e t e n t  t o  p e r f o r m  a l l  o f  t h e  s e r v i c e s  
t h e y  a r e  e x p e c t e d  t o  p r o v i d e ,  e v e n  i f  
t h e s e  s k i l l s  o r e  n o t  t e s t e d  i n  t h e  C E P ,
W e  h a v e  n o t  d e l e t e d  t h e  s k i l l s  
d e m o n s t r a t i o n  o f  t h e  C E P  b e c a u s e  w e  
b e l i e v e  t h a t  d e m o n s t r a t i n g  a  s k i l l  i s  t h e  
m o s t  e f f e c t i v e  m e t h o d  o f  d e t e r m i n i n g  a n  
i n d i v i d u a l ’ s  c o m p e t e n c y  i n  t h n t  s k i l l .
W e  h a v e  n o t  r e q u i r e d  t h a t  a n  i n d i v i d u a l  
d e m o n s t r a t e  a l l  o f  t h e  t a s k s  h e  o r  s h e  
w i l l  b e  e x p e c t e d  t o  p e r f o r m  i n  I h e  
f a c i l i t y  b e c a u s e  w e  b e l i e v e  t h a t  
p e r f o r m a n c e  o f  a  r a n d o m  s a m p l i n g  o f  
t h e  s k i l l s  i s  a d e q u a t e  t o  p e r m i t  a  g e n e r a l  
i n f e r e n c e  a b o u t  a n  i n d i v i d u a l ' s  a b i l i t i e s ,  
e s p e c i a l l y  s i n c e  n u r s e  a i d e s  a r e  s u b j e c t  
t o  c o n t i n u i n g  s u p e r v i s i o n  b y  r e g i s t e r e d  
n u r s e s  i n  t h e  c o u r s e  o f  t h e i r  d a i l y  d u t i e s .  
W e  n o t e  t h a t  w e  c a m e  t o  a  d i f f e r e n t  
c o n c l u s i o n  w i t h  r e s p e c t  t o  t h e  
e v a l u a t i o n  o f  h o m e  h e a l t h  a i d e s  b e c a u s e  
t h e y  t y p i c a l l y  p e r f o r i n  t h e i r  d u t i e s  
u n a c c o m p a n i e d  a n d  u n s u p e r v i s e d  a n d  
t h u s  h a v e  f e w e r  o p p o r t u n i t i e s  f o r  
i m p e r f e c t  s k i l l s  t o  b e  o b s e r v e d  o n d  
c o r r e c t e d .

Comment: S e v e r a l  c o m m e n t e r s  h a d  
c o n c e r n s  a b o u t  t h e  u s e  o f  m a n n e q u i n s  
i n  s k i l l s  d e m o n s t r a t i o n s .  S o m e  
c o m m e n t e r s  b e l i e v e d  t h a t  t h e  u s e  o f  
m a n n e q u i n s  s h o u l d  b e  p r o h i b i t e d  i n  
s k i l l s  d e m o n s t r a t i o n s  o r  t h a t  t h e y  s h o u l d  
b e  u s e d  o n l y  w h e n  n o  l i v e  s u b j e c t s  a r e  
a v a i l a b l e .  A  f e w  c o m m e n t e r s  b e l i e v e d  
t h a t  e i t h e r  m a n n e q u i n s  o r  l i v e  s u b j e c t s  
w o u l d  b e  a c c e p t a b l e .  O n e  c o m m e n t e r  
b e l i e v e d  t h a t  o n l y  m a n n e q u i n s  s h o u l d  
b e  a l l o w e d .  O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  i n f o r m e d  c o n s e n t  f o r m s  b e  s i g n e d  
w h e n  r e s i d e n t s  a r e  u s e d  i n  t h e  s k i l l s  
d e m o n s t r a t i o n .

Response: W e  d o  n o t  b e l i e v e  t h n t  a  
m a n n e q u i n  c a n  s u b s t i t u t e  f o r  a  l i v e  
s u b j e c t  f o r  t h e  s k i l l s  d e m o n s t r a t i o n .  
H o w e v e r ,  w e  a r e  n o t  r e q u i r i n g  t h n t  
r e s i d e n t s  b e  u s e d  d u r i n g  t h e  s k i l l s  
d e m o n s t r a t i o n — a n y  h u m a n  s u b j e c t  i s  
p e r m i s s i b l e .  W e  n o t e  t h a t  r e s i d e n t s  m a y  
n o t  b e  u s e d  f o r  s k i l l s  d e m o n s t r a t i o n s  
w i t h o u t  t h e i r  c o n s e n t .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  s k i l l s  d e m o n s t r a t i o n s  m i g h t  n o t  b e  
n e c e s s a r y  i n  t h e  f u t u r e  b e c a u s e  
p r o g r a m s  w i l l  b e  s t r i n g e n t  a n d  
m o n i t o r e d .

Response: W e  b e l i e v e  t h u t  s k i l l s  
d e m o n s t r a t i o n s  w i l l  c o n t i n u e  t o  b e  a n  
i m p o r t a n t  c o m p o n e n t  o f  t h e  C E P .  A s  w e  
h u v e  i n d i c a t e d  a b o v e ,  w c  b e l i e v e  t h a t  a  
s k i l l s  d e m o n s t r a t i o n  i s  t h e  m o s t  
e f f e c t i v e  m e t h o d  o f  t e s t i n g  c o m p e t e n c y  
i n  t h e  a c t u a l  t a s k s  n u r s e  a i d e s  p e r f o r m .

Comment: S e v e r a l  c o m m e n t e r s  
s u g g e s t e d  t h a t  w e  a d o p t  t h e  s u g g e s t i o n  
m a d e  i n  t h e  S t a t e  O p e r a t i o n s  M a n u u l  
T r a n s m i t t a l  2 2 3  a n d  t h e  S t a t e  M e d i c n i d  
M a n u a l  T r a n s m i t t a l  6 2  t o  h a v e  
p e r f o r m a n c e  r e c o r d s  f o r  a l l  c o m p e t e n c y  
e v a l u a t i o n s .

Response: A s  w e  h a v e  n o t e d  
p r e v i o u s l y  i n  t h i s  p r e a m b l e ,  t h o  
i n s t r u c l i o n s  i n  t h e  S t a t e  O p e r a t i o n s  
M a n u a l  u n d  t h e  S t a t e  M e d i c a i d  M a n u a l  
w e r e  i n t e n d e d  a s  g u i d a n c e  t o  h e l p  
S t a t e s  i n  d e v e l o p i n g  a n d  a p p r o v i n g  
N A T C E P s  a n d  C E P s  i n  t h e  a b s e n c e  o f  
F e d e r a l  r e g u l a t i o n s .  W e  b e l i e v e  t h a t  t h e  
d e g r e e  o f  d e t a i l  i n  t h e s e  i n s t r u c t i o n s  i s  
i n a p p r o p r i a t e  f o r  i n c l u s i o n  i n  
r e g u l a t i o n s .

Comment: S e v e r a l  c o m m e n t e r s  
b e l i e v e d  t h a t  w e  s h o u l d  r e q u i r e  f a c i l i t i e s  
a n d  o t h e r  e n t i t i e s  t h a t  c o n d u c t  t r a i n i n g  
p r o g r a m s  t o  k e e p  a  l i s t  o f  s k i l l s  t h c t  a r e  
p e r f o r m e d  s u c c e s s f u l l y  d u r i n g  t h e  
t r a i n i n g  p r o g r a m  i n s t e a d  o f  r e q u i r i n g  a  
s k i l l s  d e m o n s t r a t i o n .  O n e  c o m m e n t e r  
s u g g e s t e d  a l l o w i n g  s k i l l s  t o  b e  
d e m o n s t r a t e d  d u r i n g  t h e  n o r m a l  
p r o v i s i o n  o f  s e r v i c e s .

Response: W e  b e l i e v e  t h a t  a  f o r m a l  
s k i l l s  d e m o n s t r a t i o n  i s  r e q u i r e d  t o  
d e t e r m i n e  i f  a n  i n d i v i d u a l  i s  c o m p e t e n t ,  
t o  b e  a  n u r s e  a i d e  a n d  h a v e  t h e r e f o r e  

o t  a c c e p t e d  t h e s e  c o m m e n t s .

Section 483.154(c) Administration of 
the Competency Evaluation
S u m m a r y  o r  N P R M  P r o v i s i o n s

P a r a g r a p h  ( c ) ( 1 )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  t h e  c o m p e t e n c y  e x a m i n a t i o n  m u s t  
b e  a d m i n i s t e r e d  a n d  e v a l u a t e d  o n l y  b y  
t h e  S t a t e  d i r e c t l y  o r  a  S t a t e - a p p r o v e d  
e n t i t y  w h i c h  i s  n e i t h e r  a  s k i l l e d  n u r s i n g  
f a c i l i t y  t h a t  p a r t i c i p a t e s  i n  M e d i c a r e  n o r  
a  n u r s i n g  f a c i l i t y  t h a t  p a r t i c i p a t e s  i n  
M e d i c a i d .

P a r a g r a p h  ( c ) ( 2 )  o f  §  4 0 3 . 1 5 4  s p e c i f i e d  
t h a t  n o  c h a r g e s  f o r  t h e  c o m p e t e n c y  
e v a l u a t i o n  m a y  b e  i m p o s e d  o n  a n y  
n u r s e  a i d e .

P a r a g r a p h  ( c ) ( 3 )  o f  §  4 0 3 . 1 5 4  s p e c i f i e d  
t h u t  t h e  s k i l l s  d e m o n s t r a t i o n  p u r t  o f  t h e  
e v a l u a t i o n  m u s t  b e  p e r f o r m e d  i n  a  
f a c i l i t y  o r  l a b o r a t o r y  s e t t i n g  c o m p a r a b l e  
t o  t h e  s e t t i n g  i n  w h i c h  t h e  i n d i v i d u a l  
w i l l  f u n c t i o n  a s  a  n u r s e  a i d e  a n d  
a d m i n i s t e r e d  a n d  e v a l u a t e d  b y  a  
r e g i s t e r e d  n u r s e  w i t h  a t  l e a s t  o n e  y e a r ' s  
e x p e r i e n c e  i n  p r o v i d i n g  c a r e  f o r  t h e  
e l d e r l y  o r  t h e  c h r o n i c a l l y  i l l  o f  a n y  a g e .

C o m m e n t s  a n d  R e s p o n s e s

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  w e  s h o u l d  r e q u i r e  a  s t a n d a r d i z e d  
c o m p e t e n c y  e v a l u a t i o n  i n  l i e u  o f  t h e  
r e q u i r e m e n t s  i n  4 8 3 . 1 5 4 ( c ) .  S e v e r a l  
c o m m e n t e r s  b e l i e v e d  t h a t  f a c i l i t i e s  
s h o u l d  b e  c e r t i f i e d  t o  p e r f o r m  t h e i r  u * v  a
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competency evaluations or that it is 
inappropriate to prohibit States from 
delegating competency determinations 
to facilities. A  few  commenters asked 
that personnel from other facilities be 
a llowed to determine competency.

Response: S e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ] ( l l )  
a n d  1 5 1 9 ( f ) ( 2 j ( B ) ( i i i ) ( I I )  o f  t h e  A c t  
r e q u i r e  t h e  S e c r e t a r y ' s  r e g u l a t i o n s  t o  
p r o h i b i  !  S t a t e  a p p r o v a l  o f  N A T C E P s  u n d  
CEPs u n l e s s  t h e  S t a t e  m a k e s  t h e  
d e t e r m i n a t i o n  o f  c o m p e t e n c y .  T h e s e  
s e c t i o n s  o f  t h e  A c t ,  a s  a m e n d e d  b y  
s e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( G )  a n d  4 8 0 1 ( a ) ( 7 )  o f  
O B R A  ' 9 0 ,  f u r t h e r  p r o h i b i t  a  S t a t e  f r o m  
d e l e g a t i n g  i t s  r e s p o n s i b i l i t y  t o  d e t e r m i n e  
c o m p e t e n c y ,  t h r o u g h  s u b c o n t r a c t  o r  
o t h e r w i s e ,  t o  S N F s  t h a t  p a r t i c i p a t e  i n  
t h e  M e d i c a r e  p r o g r a m  a n d  N F s  l h a t  
p a r t i c i p a t e  i n  t h e  M e d i c a i d  p r o g r a m .  
( S t a t u t o r y  p r o v i s i o n s  p r i o r  t o  O B R A  ' 9 0  
d i d  n o t  c o n t a i n  t h e  p h r a s e  “ t h r o u g h  
s u b c o n t r a c t  o r  o t h e r w i s e " . )  W e  b e l i e v e  
t h a t  t h e s e  s t a t u t o r y  r e q u i r e m e n t s  c l e a r l y  
i n d i c a t e  t h a t  S t a t e s  o r  S t a t e - a p p r o v e d  
e n t i t i e s  w h i c h  a r e  n o t  S N F s  o r  N F s  m u s t  
m a k e  d e t e r m i n a t i o n s  o f  c o m p e t e n c y ,  
a n d  w e  h a v e  d e v e l o p e d  r e g u l a t i o n s  t h a t  
r e f l e c t  t h e  s t a t u t o r y  r e q u i r e m e n t s .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  t h e  i n d i v i d u a l  a d m i n i s t e r i n g  t h e  
w r i t t e n  o r  o r a l  e x a m i n a t i o n  s h o u l d  h a v e  
s u f f i c i e n t  k n o w l e d g e  t o  a n s w e r  
q u e s t i o n s  d u r i n g  t h e  e x a m i n a t i o n .

Response: W e  believe that many 
States w ill not w ant individuals who are 
administering the test to answer 
questions on the content o f the test, ond 
w e  believe States should have the 
flexib ility to prohibit this if they w ish to 
do so.

Comment.  O n e  c o m m e n t e r  b e l i e v e d  
t h a t  a l l  s k i l l s  d e m o n s t r a t i o n s  s h o u l d  b e  
p e r f o r m e d  i n  f a c i l i t i e s .

Response: W e  h a v e  r e q u i r e d  i n  
§  4 8 3 . 1 5 4 ( d ) ( 1 )  t h n t  a l l  n u r s e  a i d e n  h u v e  
t h e  o p t i o n  t o  t a k e  t h e  C E P  i n  t h e  f a c i l i t y  
a t  w h i c h  t h e y  a r e  o r  w i l l  b e  e m p l o y e d  
u n l e s s  t h a t  f a c i l i t y  d o e s  n o t  m e e t  c e r t a i n  
r e q u i r e m e n t s .  I n  c a s e s  w h e r e  t h e  n u r s e  
a i d e  d o e s  n o t  h a v e  a n  e m p l o y m e n t  
r e l a t i o n s h i p  w i t h  a  f a c i l i t y ,  t h e  f a c i l i t y  
d o e s  n o t  m e e t  c e r t a i n  r e q u i r e m e n t s ,  o r  
t h e  n u r s e  a i d e  d o e s  n o t  w a n t  t o  t a k e  t h e  
C E P  a t  t h e  f u c i l i t y ,  w e  b e l i e v e  t h a t  a  
l a b o r a t o r y  s e t t i n g  m a y  b e  t h o  o n l y  
a v a i l a b l e  l o c a t i o n  f o r  t h e  s k i l l s  
d e m o n s t r a t i o n .  W c  a l s o  b e l i e v e  t h a t  i t  i s  
p o s s i b l e  t o  d e t e r m i n e  c o m p e t e n c e  w h e n  
s k i l l s  a r c  d e m o n s t r a t e d  i n  a  l a b o r a t o r y  
s e t t i n g .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
e x p r e s s e d  t h e  o p i n i o n  t h a t  l i c e n s e d  
n u r s e s  s h o u l d  b e  a l l o w e d  t o  a d m i n i s t e r  
a n d  e v a l u a t e  t h e  c o m p e t e n c y  
e v a l u a t i o n .  A  f e w  c o m m e n l e r s  b e l i e v e d  
t h a t  l i c e n s e d  n u r s e s  s h o u l d  b e  a l l o w e d  
t o  e v a l u a t e  n u r s e  a i d e s  u n d e r  I h e  
g e n e r a l  s u p e r v i s i o n  o f  a  r e g i s t e r e d  n u r s e

o r  i f  t h e y  a r c  q u u l i f i e d  t o  t e a c h .  O n e  
c o m m e n t e r  b e l i e v e d  t h u t  l i c e n s e d  n u r s e s  
s h o u l d  b e  a l l o w e d  l o  o b s e r v e  
s t a n d a r d i z e d  s k i l l s  d e m o n s t r a t i o n s  
w h e n  a n  o u t s i d e  e n t i t y  m a k e s  t h e  
d e t e r m i n a t i o n  o f  c o m p e t e n c y  b u t  t h a t  
e v a l u a t o r s  w h o  m a k e  d e t e r m i n a t i o n s  o f  
c o m p e t e n c y  s h o u l d  b e  r e g i s t e r e d  n u r s e s .  
A  f e w  c o m m e n t e r s  a g r e e d  t h a t  a n  
e v a l u a t o r  m u s t  b e  a  r e g i s t e r e d  n u r s e  
w h o  h a s  t h e  e x p e r i e n c e  s p e c i f i e d  i n  t h e  
NPRM .

Response: W e  h a v e  r e t u r n e d  t h e  
r e q u i r e m e n t  t h a t  t h e  s k i l l s  
d e m o n s t r a t i o n  p o r t i o n  o f  t h e  CEP b e  
a d m i n i s t e r e d  a n d  e v a l u a t e d  b y  a  
r e g i s t e r e d  n u r s e .  W e  b e l i e v e  t h a t  t h e  
k n o w l e d g e  u n d  e d u c a t i o n  o f  o  r e g i s t e r e d  
n u r s e  a r e  n e c e s s a r y  t o  m a k e  a  s o u n d  
j u d g m e n t  o f  a  n u r s e  a i d e ' s  c o m p e t e n c y .  
B e c a u s e  e v e n  s t a n d a r d i z e d  s k i l l s  
d e m o n s t r a t i o n s  r e q u i r e  u n  e v a l u a t o r  t o  
m a k e  j u d g m e n t s  a b o u t  t h e  c o m p e t e n c y  
o f  n u r s e  a i d e s ,  w e  b e l i e v e  it  i s  i m p o r t a n t  
f o r  a l l  e v a l u a t o r s  t o  m e e t  t h e  r e q u i r e d  
q u a l i f i c a t i o n s .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  w e  r e q u i r e  e v a l u a t o r s  t o  t a k e  a  
c o u r s e  i n  t r a i n i n g  n u r s e  a i d e s  o r  s o m e  
o t h e r  s i m i l a r  s p e c i a l i z e d  c o u r s e ,  o r  h a v e  
t e a c h i n g  o r  s k i l l s  e x p e r i e n c e .

Response: W e  h a v e  n o t  d e v e l o p e d  
s u c h  r e q u i r e m e n t s  b e c a u s e  w e  b e l i e v e  
t h a t  t h e  r e q u i r e m e n t s  w e  h a v e  
e s t a b l i s h e d  a r e  a n  a p p r o p r i a t e  f l o o r  a n d  
t h a t  a d d i t i o n a l  r e q u i r e m e n t s  w o u l d  
r e s t r i c t  t h e  n u m b e r  o f  i n d i v i d u a l s  w h o  
c o u l d  s e r v e  a s  e v a l u a t o r s .

Comment: A  f e w  c o m m e n t e r s  
s u g g e s t e d  t h a t  e v a l u a t o r s  a n d  
i n s t r u c t o r s  s h o u l d  h a v e  t h e  s a m e  
q u a l i f i c a t i o n s .

Response: W e  h a v e  r e q u i r e d  t h u t  
i n s t r u c t o r s  h a v e  e x p e r i e n c e  i n  l o n g - t e r m  
c a r e  b e c a u s e  w e  b e l i e v e  t h a t  i n s t r u c t o r s  
s h o u l d  h a v e  e x p e r i e n c e  i n  t h e  t y p e  o f  
c a r e  t h a t  n u r s e  a i d e s  p r o v i d e .  W e  
b e l i e v e  t h a t  t h e  t a s k s  p e r f o r m e d  b y  
n u r s e  a i d e s  a r e  l a r g e l y  s i m i l a r  t o  t h o s e  
p e r f o r m e d  b y  a i d e s  i n  h o s p i t a l s ,  h o m e  
h e a l t h  a g e n c i e s ,  a n d  o t h e r  h e a l t h  c a r e  
e n t i t i e s .  W e  b e l i e v e  l h a t  a  r e g i s t e r e d  
n u r s e  w h o  h a s  e x p e r i e n c e  i n  p r o v i d i n g  
c a r e  f o r  t h e  e l d e r l y  o r  t h e  c h r o n i c a l l y  i l l  
o f  a n y  a g e  w i l l  b e  b e t t e r  a b l e  t o  j u d g e  i f  
a  n u r s e  a i d e  i s  c o m p e t e n t  t o  p r o v i d e  
s e r v i c e s  t h a n  s o m e o n e  w h o  h a s  n o t  h a d  
t h a t  e x p e r i e n c e .

Section 483.154(d) Facility Proctoring 
of the Competency Evaluation
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( d ) ( 1 )  o f  §  4 8 3 , 1 5 4  s p e c i f i e d  
t h a t  t h e  c o m p e t e n c y  e v a l u a t i o n  m a y  b e  
c o n d u c t e d  a t  t h e  f a c i l i t y  a t  w h i c h  t h e  
a i d e  i s  ( o r  w i l l  b e )  e m p l o y e d  u n l e s s  t h e  
f a c i l i t y  i s  o u t  o f  c o m p l i a n c e  w i t h  a n y  o f  
t h e  r e q u i r e m e n t s  f o r  p a r t i c i p a t i o n  w i t h i n

a n y  o f  t h e  2 4  c o n s e c u t i v e  m o n t h s  p r i o r  
t o  t h e  c o m p e t e n c y  e v a l u a t i o n .

P a r a g r a p h  ( d ) ( 2 )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  a  S t a t e  m a y  p e r m i t  t h e  e x a m i n a t i o n  
t o  b e  p r o c t o r c d  b y  f a c i l i t y  p e r s o n n e l  i f  
t h e  S t a l e  f i n d s  t h a t  t h e  p r o c e d u r e  
a d o p t e d  b y  t h e  f a c i l i t y  a s s u r e s  t h a t  t h e  
C E P  i s  s e c u r e  f r o m  t a m p e r i n g ;  i s  
s t a n d a r d i z e d  a n d  s c o r e d  b y  a  t e s t i n g ,  
e d u c a t i o n a l ,  o r  o t h e r  o r g a n i z a t i o n  
a p p r o v e d  b y  t h e  S t u t e ;  a n d  r e q u i r e s  n o  
s c o r i n g  b y  f a c i l i t y  p e r s o n n e l .

P a r a g r a p h  ( d ) ( 3 )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  a  S t a l e  m a y  n o t  p e r m i t  f a c i l i t y  
p e r s o n n e l  t o  p r o c t o r  t h e  s k i l l s  
d e m o n s t r a t i o n  p o r t i o n  o f  t h e  e v a l u a t i o n .

P a r a g r a p h  ( d ) ( 4 )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  u  S t a t e  m u s t  r e t r a c t  t h e  r i g h t  l o  
p r o c t o r  n u r s e  a i d e  c o m p e t e n c y  
e v a l u a t i o n s  f r o m  f a c i l i t i e s  i n  w h i c h  t h e  
S t u t e  f i n d s  a n y  e v i d e n c e  o f  i m p r o p r i e t y ,  
i n c l u d i n g  e v i d e n c e  o f  t a m p e r i n g  b y  
f a c i l i t y  s t a f f .

C o m m e n t s  a n d  R e s p o n s e s

Comment: S e v e r a l  c o m m e n t e r s  w e r e  
c o n c e r n e d  a b o u t  l o c a t i o n s  f o r  
c o m p e t e n c y  e v a l u a t i o n s .  A  f e w  
c o m m e n t e r s  w e r e  c o n c e r n e d  b e c a u s e  
t h e y  b e l i e v e d  w e  w e r e  g o i n g  t o  f o r c e  
n u r s e  a i d e s  t o  t a k e  c o m p e t e n c y  
e v a l u a t i o n s  i n  t h e  S t a t e  c a p i t a l  o r  o t h e r  
l o c a t i o n s  m a n y  m i l e s  f r o m  t h e i r  
c o m m u n i t i e s .  S o m e  c o m m e n t e r s  
b e l i e v e d  t h a t  w e  s h o u l d  p r o h i b i t  
c o m p e t e n c y  e v a l u a t i o n s  f r o m  b e i n g  h e l d  
i n  f a c i l i t i e s ,  w h i l e  o t h e r s  b e l i e v e d  t h a t  
e v a l u a t i o n s  s h o u l d  b e  p e r m i t t e d  i n  a  
f a c i l i t y .  A  f e w  c o m m e n t e r s  r e q u e s t e d  
t h a t  w e  a l l o w  s c h o o l s  t o  b e  e v a l u a t i o n  
s i t e s .

Response: S e c t i o n s  1 0 1 9 ( f ) ( 2 ) ( A ) ( i v )  
a n d  1 9 1 9 ( f ) ( 2 ) ( A ) ( i v )  o f  t h e  A c t  r e q u i r e  
N A T C E P s  a n d  C E P s  t o  g i v e  n u r s e  a i d e s  
t h e  o p t i o n  t o  t a k e  t h e  C E P  a t  t h e  f a c i l i t y  
i n  w h i c h  t h e y  a r e  o r  w i l l  b e  e m p l o y e d  
u n l e s s  t h e  f a c i l i t y  i s  d e s c r i b e d  i n  s e c t i o n  
1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  o r  1 9 1 9 [ f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t .  I f  a  n u r s e  a i d e  d o e s  n o t  
c h o o s e  t o  t a k e  t h e  e v a l u a t i o n  i n  t h e  
f a c i l i t y  i n  w h i c h  h e  o r  s h e  i s  e m p l o y e d  
o r  w i l l  b e  e m p l o y e d ,  i f  h e  o r  s h e  d o e s  
n o t  h a v e  a n  o f f e r  o f  e m p l o y m e n t ,  o r  i f  
t h e  f a c i l i t y  i n  w h i c h  h e  o r  s h e  i s  o r  w i l l  
b e  e m p l o y e d  i s  d e s c r i b e d  i n  s e c t i o n  
l 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( l )  o r  1 9 1 9 ( f ) ( 2 ) ( B J ( i i i ) ( l )  
o f  t h e  A c t ,  t h e  e v a l u a t i o n  m a y  b e  h e l d  a t  
a  s c h o o l  o r  o t h e r  l o c a t i o n  a c c e p t a b l e  t o  
t h e  S t a t e .  W c  d i d  n o t  p r o p o s e  t h a t  
c o m p e t e n c y  e v a l u a t i o n s  s h o u l d  b e  
a d m i n i s t e r e d  i n  S t a t e  c a p i t a l s  o r  r e m o t e  
l o c a t i o n s  a n d  o r e  t h e r e f o r e  u n c l e a r  a s  t o  
w h y  t h i s  c o n c e r n  a r o s e .  .

Comment: M a n y  c o m m e n t e r s  b e l i e v e d  
t h u t  f a c i l i t y  c o m p l i a n c e  s h o u l d  n o t  b e  a  
f a c t o r  i n  w h e t h e r  a  n u r s e  a i d e  i s  
a l l o w e d  t o  t a k e  t h e  C E P  i n  t h e  f a c i l i t y  i n  
w h i c h  h e  o r  s h e  f s  o r  w i U b c . e m p l o y c d .
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Response: A s  d i s c u s s e d  u b o v e ,  n u r s e  
a i d e s  m u s t  b e  g i v e n  t h e  o p t i o n  t o  t a k e  
t h e  c o m p e t e n c y  e v a l u a t i o n  a t  t h e  f a c i l i t y  
i n  w h i c h  t h e y  a r e  o r  w i l l  b e  e m p l o y e d  
u n l e s s  t h o  f a c i l i t y  i s  d e s c r i b e d  i n  s e c t i o n  
1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( i )  o r  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t .  P r i o r  t o  t h e  e n a t f t m o n t  o f  
O B R A  ’ 9 0 ,  t h e s e  s e c t i o n s  o f  t h e  A c t  
d e u l t  w i t h  f a c i l i t y  c o m p l i a n c e  w i t h  
c e r t a i n  l o n g - t e r m  c a r e  r e q u i r e m e n t s .  
S e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( E )  a n d  4 8 0 1 ( a ) ( 6 )  o f  
O B P A  *90  m o d i f i e d  s e c t i o n s  
1 8 1 9 ( f ] ( 2 ) ( B ) ( i i i ) ( I )  a n d  - 9 1 9 ( f ) { 2 ) ( B ) ( i i l ) ( I )  
o f  t h e  A c t  s o  t h a t  f a c i l i t y  c o m p l i a n c e  
w i t h  l o n g - t e r m  c a r e  r e q u i r e m e n t s ,  w h i l e  
r e l e v a n t  t o  p r o g r u m  a p p r o v a l ,  i s  n o  
l o n g e r  s p e c i f i c a l l y  d i s c u s s e d .  ( S e e  
p r e a m b l e  d i s c u s s i o n  o n  § S  4 8 3 . 1 5 1 ( b ) ( 2 ) ,  
4 8 3 . 1 5 1 ( b ) ( 3 ) ,  a n d  4 8 3 . 1 5 1 ( e ) ( 1 )  f o r  u  
c o m p l e t e  d i s c u s s i o n  o f  t h i s  c h a n g e . )  W e  
h a v e  m o d i f i e d  §  4 8 3 . 1 5 4 ( d ) ( 1 )  t o  c o n f o r m  
o u r  r e g u l a t i o n s  w i t h  t h e  c h a n g e  i n  t h e  
s t a t u t e .

Comment: A  f e w  c o m m e n t e r s  a s k e d  
t h a t  w c  d e f i n e  p r o c t o r i n g .

Response: W e  d e f i n e  p r o c t o r i n g  a s  
s u p e r v i s i n g  a n  e x a m i n a t i o n  a n d  b e l i e v e  
t h e  r e g u l a t i o n  m a k e s  t h e  m e a n i n g  o f  t h a t  
t e r m  c l e a r .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
b e l i e v e d  t h a t  w e  s h o u l d  n o t  a l l o w  
f a c i l i t y  p r o c t o r i n g  o f  d i e  e x a m i n a t i o n  
c o m p o n e n t  o f  t h e  c o m p e t e n c y  
e v a l u a t i o n .  A  f e w  c o m m e n t e r s  b e l i e v e d  
t h u t  n o  i n d i v i d u a l  w h o  h a s  a n  i n t e r e s t  i n  
t h e  o u t c o m e  o f  t h e  C E P  s h o u l d  b e  
a l l o w e d  t o  p r o c t o r  t h e  s k i l l s  
d e m o n s t r a t i o n .

Response: S e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I I )  
a n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i ) ( I I )  o f  t h e  A c t  
p r o h i b i t  S t a t e s  f r o m  d e l e g a t i n g  t h e i r  
r e s p o n s i b i l i t i e s  f o r  a p p r o v a l  a n d  
a d m i n i s t r a t i o n  o f  t h e  C E P  t o  S N F s  t h a t  
p a r t i c i p a t e  i n  M e d i c a r e  o n d  N F s  t h n t  
p a r t i c i p a t e  i n  M e d i c a i d .  W e  b e l i e v e ,  
h o w e v e r ,  t h a t  S t a t e s  c a n  b e  i n  
c o m p l i a n c e  w i t h  t h e s e  s e c t i o n s  o f  t h o  
A c t  i f  t h e y  a l l o w  f a c i l i t i e s  t o  s u p e r v i s e  
e x a m i n a t i o n s  t h a t  n r e  e v a l u a t e d  b y  t h e  
S t a t e  a n d  m e e t  t h e  r e q u i r e m e n t s  i n  
§  4 8 3 . 1 5 4 ( b ) ( 1 ) .  W e  n o t e  t h a t  m a n y  
c o m m e n t e r s  b e l i e v e d  t h a t  p r o c t o r i n g  i s  
d e s i r a b l e .  W o  h a v e  n o t  p r o h i b i t e d  
i n d i v i d u a l s  w h o  h a v e  a n  i n t e r e s t  i n  t h e  
c o m p e t e n c y  e v a l u a t i o n  f r o m  p r o c t o r i n g  
b c c a u s o  w e  b e l i e v e  t h n t  t h e r e  i s  n o  
s t a t u t o r y  b a s i s  f o r  s u c h  a  p - o h i b i t i o n .

Comment: A  f e w  c o m m e n t e r s  
b e l i e v e d  d i e t  i t  c o u l d  b e  d i f f i c u l t  t o  

' e t e r m l n e  i f  a  f a c i l i t y  u s e d  p r o c t o r i n g  
m e t h o d s  t h a t  c o m p r o m i s e d  t h e  
e x a m i n a t i o n .

Response: W e  b c l i c v o  t h a t  S t a l e s  n r e  
c a p a b l e  o f  d e t e r m i n i n g  i f  a  f a c i l i t y  h a s  
u s e d  i m p r o p e r  p r o c t o r i n g  m e t h o d s ,  f o r  
e x a m p l e ,  b y  n o t i n g  u n u s u a l  v a r i a t i o n s  I n  
p a s s / f a i l  r a t e s .  W e  a l s o  b e l i c v o  t h a t  t h o  
v a s t  m u j o r i t y  o f  f a c i l i t i e s  w i l l  p r o c t o r  
t h o  c o m p e t e n c y  e v a l u a t i o n  c o r r e c t l y .

Therefore, w e  have not altered our 
requirement.

Comment: O ne commenter believed 
that facility staff should be at 
evaluations to provide moral support for 
nurse aides.

Response: A s  long as no prompting 
occurs, w o  do not believe that our 
regulations prohibit the presence o f 
facility personnel.

Comment: One commenter asked 
w hat could be done about facilities who 
form new  companies to evaluate nurse 
aides.

Response: The  statutory prohibition 
against facility-conducted competency 
evaluation programs and the limitations 
on facility-based training programs 
cannot be overcome simply b y  u name 
change when it is clear that the facility 
is the entity performing the function. W o  
would expect States to avoid opproval 
o f programs where they determine that a 
facility is attempting to evaluate its own 
n u n c  aides. O n  the other hand, w e  do 
not believe it inappropriate for facilities 
to pool resources and form an 
organization for the purpose o f 
conducting training and competency 
evaluation for their employees and 
prospective employees. In fact, such a 
practice m ay w e ll be recessary to 
assure that such programs w ill be 
available in certain localities and w ill 
have access to experienced instructors 
and evaluators. The  la w  does not 
prevent individuals employed from 
serving in such programs as well, and 
w e have not prohibited it in these 
regulations.

Comment: In the NPRM . w e asked for 
public comment on whether facility stuff 
should bo a llowed to read a multiple 
choice or objective examination to nurse 
aides. There were equal numbers of 
proponents for nnd against allowing 
facility staff to rend oral examinations. 
Both sides suggested individuals who 
wou ld  be acceptable readers.

Response: A f t e r  c o n s i d e r a t i o n  o f  
t h e s e  c o m m e n t s ,  w e  h a v e  r e v i s e d  
§  4 0 3 . 1 5 4 ( b ) ( v )  t o  a l l o w  o r a l  
e x a m i n a t i o n s  o n l y  w h e n  t h e y  a r e  r e a d  
f r o m  a  p r e p a r e d  t e x t .  F a c i l i t y  m e m b e r s  
m a y  r e a d  a  p r e p a r e d  e x a m i n a t i o n  t o  
n u r s e  a i d e s .

Comment: A  lurge number o f 
commenters requested that facilities be 
a llowed to proctor the skills 
demonstration portion o f tho CEP  and 
cited a variety o f reasons. A  number o f 
different facility staff members wero 
suggested as appropriate proctors. Some 
commenters believed thnt facility staff 
should bo ablo to proctor the skills 
demonstration if the State or other 
contracting agency determines who 
passes. Several commenters believed

t h a t  f a c i l i t i e s  s h o u l d  n o t  b e  a l l o w e d  t o  
p r o c t o r  t h e  s k i l l s  d e m o n s t r a t i o n .

Response: W c  h a v e  d e l e t e d  t h e  
p r o p o s e d  r e q u i r e m e n t  i n  §  4 8 3 . 1 5 4 ( d ) ( 3 )  
t h a t  f u c i l i t y  p e r s o n n e l  n o t  b e  p e r m i t t e d  
t o  p r o c t o r  t h e  s k i l l s  d e m o n s t r a t i o n  
p o r t i o n  o f  t h e  c o m p e t e n c y  e v a l u a t i o n  
b e c a u s e  w e  b e l i e v e  t h a t  s t a n d a r d i z e d  
s k i l l s  c h e c k l i s t s  e n a b l e  o u t s i d e  
o r g a n i z a t i o n s  t o  m a k e  d e t e r m i n a t i o n s  
c o m p e t e n c y .  W e  a l s o  b e l i e v e  t h u t  
f a c i l i t y  p r o c t o r i n g  i s  a n  e f f i c i e n t  a n d  
e c o n o m i c a l  m e t h o d  o f  p e r f o r m i n g  
c o m p e t e n c y  e v u l u u t i o n s .

Comment: O n e  c o m m e n t e r  r e q u e s t c  
t h a t  w e  r e q u i r e  S t a t e s  t o  d e v e l o p  
r e q u i r e m e n t s  f o r  p r o c t o r i n g .

Response: W e  h a v e  n o t  r e q u i r e d  
S t a t e s  t o  d e v e l o p  r e q u i r e m e n t s  f o r  
p r o c t o r i n g  b e c a u s e  w e  b e l i e v e  t h a t  i t  i s  
r e a s o n a b l e  f o r  f a c i l i t i e s  t o  d e v e l o p  
p r o c e d u r e s  a n d  s u b m i t  t h e m  f o r  S t u t e  
a p p r o v a l .

Section 483.154(e) Successful 
Completion of the Competency 
Evaluation Program
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( e ) ( 1 )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  a  S t a t e  m u s t  e s t a b l i s h  a  s t a n d a r d  
f o r  s a t i s f a c t o r y  c o m p l e t i o n  o f  t h e  
c o m p e t e n c y  e v a l u a t i o n  w h i c h  
d e m o n s t r a t e s  t h a t  a n  i n d i v i d u a l ,  a t  a  
m i n i m u m ,  s u c c e s s f u l l y  d e m o n s t r a t e  a l l  
o f  t h e  p e r s o n a l  c a r e  s k i l l s  s p e c i f i e d  i n  
5  4 8 3 . 1 5 2 ( b ) ( 3 )  a n d  a n y  o t h e r s  t h a t  h e  o r  
s h e  w o u l d  b e  p e r m i t t e d  t o  p e r f o r m  i n  t h e  
f a c i l i t y .

P a r a g r a p h  ( c ) ( 2 )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  a  r e c o r d  o f  s u c c e s s f u l  c o m p l e t i o n  o f  
t h e  C E P  m u s t  b e  i n c l u d e d  i n  t h e  n u r s e  
a i d e  r e g i s t r y  p r o v i d e d  i n  §  4 8 3 . 1 5 6  
w i t h i n  3 0  d a y s  o f  t h e  d a t e  t h e  i n d i v i d u a l  
i s  f o u n d  t o  b e  c o m p e t e n t .

C o m m e n t s  a n d  R e s p o n s e s

Comment: A  n u m b e r  cl c o m m e n t e r s  
w e r e  d i s p l e a s e d  b y  t h e  r e q u i r e m e n t  i n  
t h e  N P P M  w h i c h  i n d i c a t e d  t h a t  n n  
i n d i v i d u a l  c o u l d  n o t  b e  c o n s i d e r e d  t o  
h a v e  s u c c e s s f u l l y  c o m p l e t e d  a  C E P  
u n l e s s  h e  o r  s h e  s u c c e s s f u l l y  < o i n p l e l e d  
a l l  o f  t h e  p e r s o n a l  c a r e  s k i l l s  l i s t e d  i n  
5  4 8 3 . 1 5 2 ( b ) ( 3 )  a n d  a n y  o t h e r s  h e  o r  s h e  
w o u l d  b o  e x p e c t e d  t o  p e r f o r m  i n  t h e  
f a c i l i t y .  C o m m e n t e r s  l i s t e d  a  v a r i e t y  o f  
r e u o o n s  w h y  t h i s  r e q u i r e m e n t  s h o u l d  n o t  
b e  f i n a l i z e d .  M o s t  c f  t h o  c o m m e n t e r s  
b e l i e v e d  t h a t  w e  s h o u l d  r e q u i r e  t e s t i n g  
u s i n g  t h e  r a n d o m  s a m p l i n g  m e t h o d  
d i s c u s s e d  i n  t h e  r e s p o n s e s  t o  c o m m e n t s  
i n  {  4 8 3 . 1 5 4 ( b ) ( 2 ) .

Response: A s  w e  I n d i c u t u d  i n  t h o  
r e s p o n s e  t o  t h o  c o m m e n t s  o n  
g  4 8 3 . 1 5 4 ( b ) ( 2 ) ,  w o  b e l i e v e  t h a t  a  
r a n d o m  s a m p l i n g  m e t h o d  o f  t e s t i n g  i s  a n  
e f f e c t i v o  a n d  a p p r o p r i a t e  m e  t h o d  t o
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e m p l o y  i n  t h e  c o m p e t e n c y  e v a l u a t i o n  o f  
n u r s e  a i d e s ,  a n d  h a v e  r e v i s e d  
§  4 8 3 . 1 5 4 ( b ) ( 2 )  t o  r e f l e c t  t h i s .  I n  a d d i t i o n ,  
w e  h a v e  m o v e d  t h e  r e f e r e n c e  t o  
c o m p l e t i o n  o f  s k i l l s  p r o p o s e d  i n  
§  4 0 3 . 1 5 4 ( e )  t o  |  4 8 3 . 1 5 4 ( b ) ( 2 ) ,  w h i c h  w e  
b e l i e v e  i s  a  m o r e  l o g i c u i  l o c a t i o n .

Comment: O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  w e  i n d i c a t e  c l e a r l y  t h a t  a n  
I n d i v i d u a l  m u s t  c o m p l e t e  a n  
e x a m i n a t i o n  a n d  a  s k i l l s  d e m o n s t r a t i o n  
t o  s u c c e s s f u l l y  c o m p l e t e  a  C E P .  A n o t h e r  
c o m m e n t e r  q u e s t i o n e d  w h e t h e r  a n  
i n d i v i d u a l  w h o  f a i l s  e i t h e r  t h e  
e x a m i n a t i o n  o r  t h e  s k i l l s  d e m o n s t r a t i o n  
c a n  b e  c o n s i d e r e d  t o  h a v e  s u c c e s s f u l l y  
c o m p l e t e d  t h e  C E P .  O n e  c o m m e n t e r  
r e q u e s t e d  t h a t  w e  a l l o w  S t a t e s  t o  
d e t e r m i n e  w h a t  c o n s t i t u t e s  c o m p e t e n c y .

Response: W e  h a v e  r e v i s e d  
§  4 8 3 . 1 5 4 ( e ) ( 1 )  t o  i n d i c a t e  t h a t  s u c c e s s f u l  
c o m p l e t i o n  o f  t h e  C E P  c a n  o n l y  b e  
a c h i e v e d  t h r o u g h  s u c c e s s f u l  c o m p l e t i o n  
o f  b o t h  t h e  s k i l l s  d e m o n s t r a t i o n  n n d  t h e  
e x a m i n a t i o n .  W e  h a v e  g i v e n  S t a t e s  
s i g n i f i c a n t  f l e x i b i l i t y  t o  d e t e r m i n e  w h a t  
c o n s t i t u t e s  c o m p e t e n c y .  H o w e v e r ,  w e  
b e l i e v e  t h a t  w e  m u s t  s p e c i f y  a t  l e a s t  
t h u t  a n  i n d i v i d u a l  m u s t  c o m p l e t e  b o t h  
a n  e x a m i n a t i o n  a n d  a  s k i l l s  
d e m o n s t r a t i o n .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
s u g g e s t e d  t h a t  w e  c h a n g e  t h e  n u m b e r  o f  
d a y s  i n  w h i c h  a  r e c o r d  o f  s u c c e s s f u l  
c o m p l e t i o n  o f  a  C E P  m u s t  b e  p l a c e d  o n  
t h e  n u r s e  a i d e  r e g i s t r y .  S o m e  
c o m m e n t e r s  s u g g e s t e d  t h a t  t h e  n u m b e r  
o f  d a y s  b e  s h o r t e n e d  f r o m  t h e  3 0  
p r o p o s e d  i n  t h e  N P R M .  O n e  c o m m e n t e r  
a s k e d  t h a t  i n f o r m a t i o n  b e  i n c l u d e d  i n  
f i v e  d a y s .  A  f e w  c o m m e n t e r s  w a n t e d  
i n f o r m a t i o n  t o  b e  i n c l u d e d  w i t h i n  1 0  
d a y s .  O t h e r  c o m m e n t e r s  w a n t e d  m o r e  
t i m e  a n d  s u g g e s t e d  t h a t  4 5  t o  6 0  d a y s  b e  
u l l o w e d .  S o m e  c o m m e n t e r s  b e l i e v e d  t h e  
a m o u n t  o f  t i m e  a l l o t t e d  i n  t h e  N P R M  
w a s  a p p r o p r i a t e .

Response: W e  r e c o g n i z e  t h a t  i n c l u s i o n  
o n  t h e  r e g i s t r y  i s  v e r y  i m p o r t a n t  f o r  t h e  
e m p l o y m e n t  p r o s p e c t s  o f  n u r s e  a i d e s  
b e c a u s e  f a c i l i t i e s  m u s t  c h e c k  w i t h  t h e  
r e g i s t r y  b e f o r e  h i r i n g  a n  i n d i v i d u a l  a s  a  
n u r s e  a i d e ,  n n d  w e  b e l i e v e  t h a t  r e c o r d s  
o f  s u c c e s s f u l  c o m p l e t i o n  o f  C E P s  s h o u l d  
b e  p l a c e d  o n  t h e  r e g i s t r y  a s  s o o n  a s  
p o s s i b l e .  H o w e v e r ,  w e  b e l i e v e  t h n t  
S t a t e s  m a y  r e q u i r e  3 0  d a y s  t o  p l a c e  
i n d i v i d u a l s  o n  t h e  r e g i s t r y .  T h e  
p r o v i s i o n  a t  §  4 8 3 . 7 5 ( e ) ( 5 ) ,  w h i c h  a l l o w s  
f a c i l i t i e s  t o  e m p l o y  n u r s e  c i d e s  w h o  c a n  
p r o v i d e  e v i d e n c e  i n d i c a t i n g  t h u t  t h e y  
h a v e  r e c e n t l y  s u c c e s s f u l l y  c o m p l e t e d  a  
N A T C E P  a n d  h a v e  n o t  y e t  b e e n  p l a c e d  
o n  t h o  r e g m ' - y ,  s h o u l d  e l i m i n a t e  a n y  
h a r d s h i p  t h u t  m a y  b n  a s s o c i a t e d  w i t h  
t h e  3 0  d u y  r e g i s t r y  p l a c e m e n t  t i m e .

Comment: A  f e w  c o m m e n t e r s  
b e l i e v e d  t h a t  w e  s h o u l d  d e v e l o p  a  
s p e c i a l  p r o v i s i o n  t h a t  w o u l d  a l l o w

p e r s o n s  w i t h  p h y s i c a l  o r  m e n t a l  
c h a l l e n g e s  i n c a p a b l e  o f  p e r f o r m i n g  a l l  o f  
t h e  d u t i e s  g e n e r a l l y  p e r f o r m e d  b y  n u r s e  
a i d e s  t o  w o r k  a s  n u r s e  u i d e s .

Response: W e  h a v e  n o t  e s t a b l i s h e d  
a l t e r n a t e  s t a n d a r d s  f o r  c o m p e t e n c y  
e v a l u a t i o n s  f o r  i n d i v i d u a l s  w i t h  
p h y s i c a l  o r  m e n t a l  c h a l l e n g e s  b e c a u s e  
S t a t e s  m u s t  a l r e a d y  f o l l o w  t h e  
r e q u i r e m e n t s  o f  s e c t i o n  5 0 4  o f  t h e  
R e h a b i l i t a t i o n  A c t  o f  1 9 7 3  ( P u b .  L .  9 3 -  
1 1 2 ) .  I n  l i g h t  o f  s e c t i o n  5 0 4  o f  t h e  
R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  c h a l l e n g e d  
i n d i v i d u a l s  h a v e  a  r i g h t  t o  d e m o n s t r a t e  
t h a t  t h e y  a r e  o t h e r w i s e  q u a l i f i e d  t o  
w o r k  a s  n u r s e  a i d e s

Section 483.154(f) Unsuccessful 
Completion of the Competency 
Evaluation
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( f ) ( 1 )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  i f  a n  i n d i v i d u a l  f a i l s  t o  c o m p l e t e  t h e  
c o m p e t e n c y  e v a l u a t i o n  s a t i s f a c t o r i l y ,  
t h e  i n d i v i d u a l  m u s t  b e  a d v i s e d  o f  t h e  
a r e a s  i n  w h i c h  h e  o r  s h e  w a s  
i n a d e q u a t e ;  a n d  t h a t  h e  o r  s h e  h a s  u t  

■ lc u s t  t h r e e  o p p o r t u n i t i e s  t o  t a k e  t h e  
e v a l u a t i o n .

P a r a g r a p h  ( f ) ( 2 )  o f  §  4 8 3 . 1 5 4  s p e c i f i e d  
t h a t  a  S t a t e  m a y  i m p o s e  a  m a x i m u m  
u p o n  t h e  n u m b e r  o f  t i m e s  a n  i n d i v i d u a l  
m a y  a t t e m p t  t o  c o m p l e t e  t h e  
c o m p e t e n c y  e v a l u a t i o n  s u c c e s s f u l l y ,  b u t  
t h e  m a x i m u m  m a y  b e  n o  l e s s  t h a n  t h r e e .

C o m m e n t s  a n d  R e s p o n s e s

Comment: S e v e r a l  c o m m c n t e r a  h a d  
s u g g e s t i o n s  o n  t h e  n u m b e r  o f  t i m e s  a n  
i n d i v i d u a l  s h o u l d  b e  a l l o w e d  t o  t a k e  t h e  
c o m p e t e n c y  e v a l u a t i o n .  M a n y  
c o m m e n t e r s  b e l i e v e d  t h a t  a n  i n d i v i d u a l  
s h o u l d  b e  a l l o w e d  t o  t a k e  t h e  
c o m p e t e n c y  e v a l u a t i o n  n o  m o r e  t h a n  
t h r e e  t i m e s .  O t h e r  c o m m e n t e r s  b e l i e v e d  
t h a t  i n d i v i d u a l s  w h o  h a v e  n o t  p a s s e d  
t h e  c o m p e t e n c y  e v a l u a t i o n  a f t e r  t h r e e  
t i m e s  s h o u l d  b e  a l l o w e d  t o  r e t a k a  i t  o n l y  
u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  s u c h  a s  
c o m p l e t i n g  o d d i t i o n a l  r e q u i r e m e n t s  o r  
o b t a i n i n g  p e r m i s s i o n  f r o m  t h e  f a c i l i ' y -  A  
c o u p l e  o f  c o m m e n t e r s  i n d i c a t e d  t h a t  t h e  
s e c o n d  a n d  t h i r d  c o m p e t e n c y  
e v a l u a t i o n s  s h o u l d  h a v e  a n  o r a l  
e x a m i n a t i o n .  A  f e w  c o m m e n t e r s  
w o n d e r e d  i f  w e  w e r e  g o i n g  t o  p r o s c r i b e  
a  m i n i m u m  a m o u n t  o f  t i m e  t h a t  m u s t  
e l n p s e  b e f o r e  a n  i n d i v i d u a l  i s  a l l o w e d  t o  
r e t a k e  t h e  c o m p e t e n c y  e v a l u a t i o n  o r  
s u g g e s t e d  s p e c i f i c  a m o u n t s  o f  t i m e  t h u t  
t h e y  b e l i e v e d  s h o u l d  b e  u l l o w e d  t o  
e l a p s e  b e f o r e  a n  i n d i v i d u a l  i s  a l l o w e d  t o  
r e t a k e  t h e  c o m p e t e n c y  e v a l u a t i o n .  S o m e  
c o m m e t e r s  b e l i e v e d  t h a t  w e  s h o u l d  n o t  
l i m i t  t h e  n u m b e r  o f  t i m e s  a n  i n d i v i d u a l  
s h o u l d  b e  a l l o w e d  t o  t a k e  t h o  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m .  A  f e w  
c o m m e n t e r s  a s k e d  i f  w e  w e r e  g o i n g  t o

e s t a b l i s h  a  m a x i m u m  n u m b e r  o f  l i m e s  
a n  i n d i v i d u a l  c o u l d  a t t e m p t  t h e  
c o m p e t e n c y  e v a l u a t i o n .  O n e  c o m m e n t e r  
w o n t e d  t o  k n o w  t h e  c o n s e q u e n c e s  i f  a n  
i n d i v i d u a l  f a i l s  t o  c o m p l e t e  t h e  t e s t  
s u c c e s s f u l l y  a f t e r  t h r e e  a t t e m p t s .

Response: W e  h a v e  c o n t i n u e d  l o  
r e q u i r e  t h a t  a n  i n d i v i d u a l  m u s t  b e  
a l l o w e d  a t  l e a s t  t h r e e  a t t e m p t s  t o  p a s s  
t h e  c o m p e t e n c y  e v a l u a t i o n ,  b u t  t h e r e  i s  
n o  l i m i t  o n  t h e  n u m b e r  o f  t i m e s  o r  t h e  
f r e q u e n c y  w i t h  w h i c h  t h e  S t a t e  m a y  
a l l o w  a d d i t i o n a l  e v a l u a t i o n s .  N u r s e  
u i d e s  o f t e n  d o  n o t  h a v e  e x t e n s i v e  
e x p e r i e n c e  w i t h  t e s t s ,  a n d  w e  b e l i e v e  
t h a t  i t  i s  i m p e r a t i v e  t h a t  t h e y  a r e  
a l l o w e d  s u f f i c i e n t  a t t e m p t s  t o  c o m p l e t e  
t h e  c o m p e t e n c y  e v a l u a t i o n .  W e  h a v e  n o t  
d e v e l o p e d  s p e c i a l  s t a n d a r d s  f o r  r e p e a t  
c o m p e t e n c y  e v a l u a t i o n s  b e c a u s e  w e  d o  
n o t  w i s h  t o  p l a c e  a d d i t i o n a l  b a r r i e r s  t o  
s u c c e s s f u l  c o m p l e t i o n  o f  a  c o m p e t e n c y  
e v a l u a t i o n .  W e  n o t e  t h a t  n u r s e  a i d e s  
a l w a y s  h a v e  t h e  o p t i o n  t o  t a k e  a n  o r a l  
e x a m i n a t i o n .  W e  h a v e  n o t  s e t  a  
m a x i m u m  n u m b e r  o f  t i m e s  a n  i n d i v i d u a l  
c a n  t a k e  t h e  c o m p e t e n c y  e v a l u a t i o n  
b e c a u s e  w e  b e l i e v e  t h a t  t h i s  d e c i s i o n  
s h o u l d  b e  m a d e  b y  t h e  S t a t e .  I f  a n  
i n d i v i d u a l  d o e s  n o t  c o m p l e t e  t h e  
c o m p e t e n c y  e v a l u a t i o n  s u c c e s s f u l l y  
a f t e r  t h r e e  a t t e m p t s ,  i t  i s  u p  t o  t h e  S t a t e  
t o  d e t e r m i n e  w h e n  a n d  i f  h e  o r  s h e  w i l l  
b e  p e r m i t t e d  t o  a t t e m p t  t h e  C E P  a g a i n .  
W e  w o u l d  l i k e  t o  c l a r i f y  l h a t  t h e  
m i n i m u m  n u m b e r  o f  a t t e m p t s  i s  p e r  
p r o g r a m ,  n o t  p e r  i n d i v i d u a l .  T h u s ,  e a c h  
t i m e  n n  i n d i v i d u a l  t a k e s  a  C E P ,  h e  o r  
s h e  m u s t  h a v e  a t  l e a s t  t h r e e  a t t e m p t s  t o  
c o m p l e t e  t h a t  C E P  s a t i s f a c t o r i l y .

Comment■ O n e  c o m m e n t e r  b e l i e v e d  
t h n t  i n d i v i d u a l s  w h o  d i d  n o t  p a s s  t h e  
c o m p e t e n c y  e v a l u a t i o n  s h o u l d  n o t  b o  
t o l d  w h a t  i t e m s  t h e y  m i s s e d  b e c a u s e  
t h i s  w o u l d  c o m p r o m i s e  t h e  i n t e g r i t y  o f  
t h e  t e s t .

Response: W e  h a v e  n o t  r e q u i r e d  t h a t  
i n d i v i d u a l s  w h o  d o  n o t  s u c c e s s f u l l y  
c o m p l e t e  a  C E P  b o  i n f o r m e d  o f  t h e  
s p e c i f i c  i t e m s  t h e y  m i s s e d .  H o w e v e r ,  w o  
d o  b e l i e v e  t h a t  i n d i v i d u a l s  s h o u l d  b e  
g e n e r a l l y  i n f o r m e d  o f  t h e  a r e a s  t h e y  d i d  
n o t  p a s s  s o  t h a t  t h e y  a r e  a b l e  t o  i m p r o v e  
t h o s e  a r e a s  b e f o r e  a t t e m p t i n g  t h e  
e v a l u a t i o n  a g a i n .  T h e r e f o r e ,  w e  h a v e  
r e t a i n e d  t h e  p r o v i s i o n  i n  §  4 8 3 . 1 5 4 ( f ) ( 1 )  
t h a t  a n  i n d i v i d u a l  w h o  d o e s  n o t  
s u c c e s s f u l l y  c o m p l e t e  t h e  C E P  m u s t  b e  
a d v i s e d  o f  t h e  a r e a s  w h i c h  h e  o r  s h e  d i d  
n o t  p a s s .

Comment: A  f e w  c o m m e n t e r s  a s k e d  
w h e t h e r  i n d i v i d u a l s  w h o  d i d  n o t  
s u c c e s s f u l l y  c o m p l e t e  t h e  C E P  m u s t  
c o n t i n u e  l o  b e  e m p l o y e d  b y  t h o  f u c i l i t y  
o r  w h e t h e r  f a c i l i t i e s  m u s t  p a y  s u c h  
i n d i v i d u a l s  u n e m p l o y m e n t .

Response: W e  b e l i e v e  s u c h  i s s u e s  h i u  
n o t  w i t h i n  I I C F A ’ s  p u r v i e w .  W e  n o t e
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t h a t  f a c i l i t i e s  m a y  n o t  u s e  f u l l - t i m e  
e m p l o y e e s  a s  n u r s e  a i d e s  f o r  m o r e  t h a n  
f o u r  m o n t h s  u n l e s s  t h e  i n d i v i d u a l s  h a v e  
c o m p l e t e d  a  C E P  o r  N A T C E P  o r  h a v e  
m e t  t h i s  r e q u i r e m e n t  t h r o u g h  t h e  
d e e m i n g  o r  w a i v e r  r e q u i r e m e n t s  I n  
§  4 8 3 . 1 5 0 .  N o n - p e r m a n e n t  n u r s e  a i d e s  
m u s t  h u v e  a l r e a d y  c o m p l e t e d  a  C E P  o r  
N A T C E P  o r  h a v e  m e t  r e q u i r e m e n t s  i n  
8  4 8 3 . 1 5 0  t o  w o r k  a s  a  n u r s e  a i d e  i n  a  
f a c i l i t y .

Comment: O n e  c o m m e n t e r  i n d i c a t e d  
t h a t  H C F A  s h o u l d  r e q u i r e  t h a t  t r a i n i n g  
b o  t o k e n  e a r l y  i n  t h e  f i r s t  f o u r  m o n t h s  o f  
e m p l o y m e n t  s o  t h a t  t h e r e  i s  t i m e  t o  t a k e  
r e p e a t  C E P s  i f  n e c e s s a r y .

Response: S e c t i o n s  1 8 1 0 ( b ) ( 5 )  a n d  
1 9 1 9 ( b ) ( 5 )  o f  t h e  A c t  i n d i c a t e  g e n e r a l l y  
t h a t  a  f u l l - t i m e  n u r s e  a i d e  m u s t  h a v e  
c o m p l e t e d  a  C E P  o r  N A T C E P  b y  t h e  
t i m e  h e  o r  s h e  h a s  w o r k e d  f o r  a  f a c i l i t y  
f o r  f o u r  m o n t h s .  W e  b e l i e v e  t h a t  i t  i s  
u n n e c e s s a r y  f o r  u s  t o  m a k e  a d d i t i o n a l  
r e q u i r e m e n t s  i n  t h i s  r e g a r d .

S u m m a r y  o f  C h a n g e s  t o  S e c t i o n  4 8 3 . 1 5 4

I n  r e s p o n s e  t o  c o m m e n t s ,  i n  a d d i t i o n  
t o  m i n o r  t e c h n i c a l  o r  e d i t o r i a l  c h a n g e s ,  
w e  a r e  m a k i n g  t h e  f o l l o w i n g  c h a n g e s :

•  I n  8  4 8 3 . 1 5 4 ( b ) ( l ) ( i ) ,  w e  a r e  
d e s i g n a t i n g  n n  o r a l  c o m p e t e n c y  
e x a m i n a t i o n  a s  t h e  a l t e r n a t i v e  t o  a  
w r i t t e n  c o m p e t e n c y  e x a m i n a t i o n .

•  I n  a  4 8 3 . 1 5 4 ( b ) ( 2 ) ,  w e  a r e  r e v i s i n g  
t h e  r e q u i r e m e n t s  f o r  t h e  s k i l l s  
d e m o n s t r a t i o n  p a r t  o f  t h e  c o m p e t e n c y  
e v a l u a t i o n  b y  a l l o w i n g  t h a t  t h e  s k i l l s  
d  ; m o n s t r a t i o n  c o n s i s t  o f  a  
d e m o n s t r a t i o n  o f  r a n d o m l y  s e l e c t e d  
i t e m s  i n s t e a d  o f  d e m o n s t r a t i o n  o f  a l l  
t a s k s  p e r f o r m e d  b y  a  n u r s e  a i d e .

•  I n  8 4 8 3 . 1 5 4 ( d ) .  w e  a r e  r e v i s i n g  t h e  
p a r a g r a p h  t i t l e  t o  r e a d  " F a c i l i t y  
p r o c t o r i n g  o f  c o m p e t e n c y  e v a l u a t i o n "  t o  
m o r e  a c c u r a t e l y  r e f l e c t  t h e  s c o p e  o f  t h i s  
s e c i i o n  o f  t h e  r e g u l a t i o n s .  I n
§  4 8 3 . 1 5 4 ( d ) ( 1 ) ,  w e  a r e  r e v i s i n g  o u r  
r e g u l a t i o n s  t o  i n d i c a t e  t h a t  t h e  
c o m p e t e n c y  e v a l u u t l o n  m a y  b e  
c o n d u c t e d  i n  t h e  f a c i l i t y  i n  w h i c h  a  
n u r s e  a l d o  I s  o r  w i l l  b o  e m p l o y e d  u n l e s s  
t h e  f a c i l i t y  i s  d e s c r i b e d  i n  
8  4 8 3 . 1 5 1 ( b ) ( 2 ) .  I n  8 4 8 3 . 1 5 4 ( d ) ( 2 ) .  w e  a r e  
n o t  p r o h i b i t i n g  f u c i l i t y  p e r s o n n e l  f r o m  
p r o c t o r i n g  t h e  s k i l l s  d e m o n s t r a t i o n  p a r t  
o f  t h e  c o m p e t e n c y  e v a l u a t i o n ,  n s  
p r o p o s e d  i n  o u r  N P R M .

•  I n  §  4 8 3 . 1 5 4 ( e ) ( 1 ) ,  w e  h a v e  c l a r i f i e d  
t h a t  a n  i n d i v i d u a l  m u s t  p a s s  b o t h  t h e  
w r i t t e n  o r  o r u ' l  e x a m i n a t i o n  a n d  t h o  
s k i l l s  d e m o n s t r a t i o n  t o  s u c c e s s f u l l y  
c o m p l e t e  t h e  c o m p e t e n c y  e v a l u a t i o n .

•  I n  8  4 8 3 . 1 5 4 ( f ) ( 2 ) ,  w e  h a v o  c l a r i f i e d  
t h u t  i n d i v i d u a l s  h a v e  a  m i n i m u m  o f  
t h r e e  a t t e m p t s  t o  p a s s  t h o  c o m p e t e n c y  
e v a l u a t i o n  p e r  p r o g r a m .

Section 483.158 Registry of Nurse 
Aides
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 1 5 0  s p e c i f i e d  t h e  
r e q u i r e m e n t s  f o r  S t a t e s  f o r  t h e  
e s t a b l i s h m e n t ,  o p e r a t i o n ,  a n d  c o n t e n t  o f  
a  r e g i s t r y  o f  n u r s e  a i d e s .  I t  a l s o  
s p e c i f i e d  t h e  r e q u i r e m e n t s  f o r  t h e  
d i s c l o s u r e  o f  I n f o r m a t i o n  o n  t h e  r e g i s t r y .

C o m m e n t s  a n d  R e s p o n s e s

General
Comment: O n e  c o m m e n t e r  s u g g e s t e d  

t h a t  a l l  n u r s e  a i d e s  b n  r e g i s t e r e d  i n  a  
n a t i o n a l  r e g i s t r y .

Response: S e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( e ) ( 2 )  o f  t h e  A c t  r e q u i r e  e a c h  S t a t e  
t o  e s t a b l i s h  a n d  m a i n t a i n  a  n u r s e  a i d e  
r e g i s t r y  b u t  d o  n o t  r e q u i r e  r e c i p r o c i t y  o f  
d a t a  a m o n g  S t a t e s .  W e  b e l i e v e  t h n t  s u c h  
a  r e g i s t r y  w o u l d  p l a c e  o n  u n n e c e s s a r y  
a d m i n i s t r a t i v e  b u r d e n  o n  S t a t e s .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  t h e  r e g i s t r y  r e q u i r e m e n t s  w i l l  m a k e  
t h e  o c c u p a t i o n  o f  n u r s e  a i d e  l e s s  
a p p e a l i n g .

Response: W e  d o  n o t  b e l i e v e  t h a t  t h e  
r e g i s t r y  r e q u i r e m e n t s  o r e  o n e r o u s  f o r  
n u r s e  a i d e s  w h o  h a v e  b e e n  f o u n d  
c o m p e t e n t .  O n  t h e  c o n t r a r y ,  w e  b e l i e v e  
t h a t  r e q u i r i n g  n u r s e  a i d e s  t o  b e  
r e g i s t e r e d  w i l l  e n h a n c e  t h e i r  
p r o f e s s i o n a l  p r e s t i g e .

Section 483.156(a) Establishment of 
Registry
S u m m a r y  o f  N P R M  P r o v i s i o n s

P u r a g r a p h  ( a )  o f  8  4 8 3 . 1 5 6  s p e c i f i e d  
t h a t  a  S t a t e  m u s t  e s t a b l i s h  a n d  m a i n t a i n  
a  r e g i s t r y  o f  n u r s e  a i d e s  t h a t  m e e t s  t h e  
r e q u i r e m e n t s  o f  §  4 8 3 . 1 5 6 .  I t  a l s o  
s p e c i f i e d  t h a t  t h e  r e g i s t r y —

•  M u s t  i n c l u d e  a s  a m i n i m u m  t h e  
i n f o r m a t i o n  p r o p o s e d  i n  8  4 8 3 . 1 5 6 ( c ) :

•  M u s t  b e  a c c e s s i b l e  t o  t h e  p u b l i c  a n d  
h e a l t h  p r o v i d e r s  o n  a  f i x e d  s c h e d u l e  s e t  
b y  t h e  S t a t e  a t  l e a s t  s i x  h o u r s  p e r  d a y  
b e t w e e n  t h e  h o u r s  o f  7  a . m .  a n d  6  p . m .  
l o c a l  t i m e ,  M o n d a y  t h r o u g h  F r i d a y ,  
e x c e p t  f o r  S t a l e  a n d  F e d e r a l  h o l i d a y s ,  
n n d  n o t i f y  f a c i l i t i e s  i n  a d v a n c e  o f  
c h a n g e s  i n  t h e  h o u r s  o f  o p e r a t i o n ;

•  M u y  i n c l u d e  h o m e  h e a l t h  a i d e s  w h o  
h a v e  s u c c e s s f u l l y  c o m p l e t e d  u  h o m e  
h e a l t h  a i d e  c o m p e t e n c y  e v a l u a t i o n  
p r o g r a m  a p p r o v e d  b y  t h e  S t a t e ;

•  M u s t  i n c l u d e  a  p r o c e s s  f o r  t i m e l y  
r e s p o n s e s  t o  w r i t t e n  a n d  t e l e p h o n e  
I n q u i r i e s  t h a t  r e q u e s t  i n f o r m a t i o n  f r o m  
t h e  r e g i s t r y ;  a n d

•  M u s t  p r o v i d e  t h a t  a n y  r e s p o n s e  t o  
n n  i n q u i r y  t h a t , i n c l u d e s  a  f i n d i n g  o f  
a b u s e ,  n e g l e c t ,  o r  m i s a p p r o p r i a t i o n  o f  
p r o p e r t y  u l s o  i n c l u d e  a n y  s t u t e m c n t  
d i s p u t i n g  t h e  f i n d i n g  m a d e  h y  t h e  n u r s e  
a i d e .

C o m m e n t s  a n d  R e s p o n s e s

Comment: A  n u m b e r  o f  c o m m e n t e r s  
s u g g e s t e d  c h a n g e s  i n  t h e  r e q u i r e d  h o u r s  
o f o p e r n t i o n  o f  n u r s e  a i d e  r e g i s t r i e s  i r  a  
v a r i e t y  o f  r e a s o n s .  W h i l e  s o m e  
c o m m e n t e r s  b e l i e v e d  t h a t  t h e  h o u r s  
p r o p o s e d  i n  t h e  N P R M  w e r e  s u f f i c i e n t ,  
o t h e r s  r e q u e s t e d  v a r i o u s  i n c r e u s e s .  
w h i c h  r a n g e d  f r o m  8  h o u r s  p e r  d a y ,  
M o n d a y  t h r o u g h  F r i d n y  t o  2 4  h o u r s  p e r  
d a y ,  7  d a y s  p e r  w e e k .

Response: W c  u n d e r s t a n d  
c o m m e n t e r s ’ c o n c e r n  t h a t  t h e  r e g i s t r y  b e  
a v a i l a b l e  t o  m e e t  t h e i r  n e e d s .  H o w e v e r ,  
w e  b e l i e v e  t h a t  r e g i s t r y  n e e d s  w i l l  v a r y  
f r o m  S t a t e  t o  S t u t e .  R e q u i r i n g  c e r t a i n  
h o u r s  o f  o p e r a t i o n  c o u l d  l e a d  t o  
i n s u f f i c i e n t  s e r v i c e  i n  s o m e  S t a t e s  n n d  
w a s t e  i n  o t h e r s .  T h e r e f o r e ,  w e  h a v e  
r e q u i r e d  t h a t  t h e  r e g i s t r y  m u s t  b e  
s u f f i c i e n t l y  a c c e s s i b l e  t o  m e e t  t h e  n e e d s  
o f  t h e  p u b l i c  a n d  h e a l t h  c a r e  p r o v i d e r s .

Comment: T w o  c o m m e n t e r s  a s k e d  
t h a t  w e  r e m o v e  p r o v i s i o n s  a l l o w i n g  t h e  
r e g i s t r y  t o  b e  c l o s e d  o n  F e d e r a l  a s  w e l l  
a s  S t a t e  h o l i d a y s ,  r e m a r k i n g  t h a t  m u n y  
S t a t e s  d o  n o t  o b s e r v e  F e d e r a l  h o l i d a y s .

Response: W e  a g r e e  a n d  h a v e  d e l e t e d  
t h i s  p r o v i s i o n  t o  a l l o w  e a c h  S t a t e  t h e  
f l e x i b i l i t y  t o  d e c i d e  w h i c h ,  i f  a n y ,  
h o l i d a y s  i t s  r e g i s t r y  w i l l  o b s e r v e .

Comment: S e v e r a l  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  r e q u i r e  r e g i s t r i e s  t o  
p r o v i d e  f a c i l i t i e s  w i t h  3 0  d a y s  w r i t t e n  
n o t i c e  p r i o r  t o  t h e  i m p l e m e n t a t i o n  o f  
c h a n g e s  i n  t h e  h o u r s  o f  o p e r a t i o n  o f  t h e  
r e g i s t r y .  A  f e w  c o m m e n t e r s  a s k e d  t h a t  
w e  d e l e t e  t h e  r e q u i r e m e n t  f o r  a  f i x e d  
r e g i s t r y  s c h e d u l e  a n d  a d v a n c e  
n o t i f i c a t i o n  o f  c h a n g e s  i n  o p e r a t i o n .  O n e  
c o m m e n t e r  b e l i e v e d  t h n t  w e  s h o u l d  
r e q u i r e  r e g i s t r i e s  t o  o p e r a t e  a c c o r d i n g  t o  
S t a t e  l a w  i n s t e a d  o f  r e q u i r i n g  a  f i x e d  
s c h e d u l e .

Response: Wc d o  n o t  a g r e e  t h a t  w e  
s h o u l d  r e q u i r e  a  s p e c i f i c  n u m b e r  o f  d a y s  
n o t i c e  p r i o r  t o  c h a n g e s  i n  r e g i s t r y  
o p e r a t i n g  h o u r s  b e c a u s e  w e  b e l i e v e  t h a t  
p r i o r  n o t i f i c a t i o n  o f  c h a n g e s  i n  r e g i s t r y  
o p e r a t i o n  i s  i n c l u d e d  i n  t h e  r e q u i r e m e n t  
t h a t  t h e  r e g i s t r y  b e  s u f f i c i e n t l y  
a c c e s s i b l e  t o  m e e t  t h e  n e e d s  o f  t h e  
p u b l i c  a n d  h e a l t h  c u r e  p r o v i d e r s .

Comment: M a n y  c o m m e n t e r s  h a d  
a d v i c e  o n  w h e t h e r  t o  n l l o v  S t a t e s  t o  
i n c l u d e  h o m e  h e a l t h  a i d e s  o n  d i e  n u r s e  
a i d e  r e g i s t r y .  A  n u m b e r  o f  c o m m e n t e r s  
b e l i e v e d  t h a t  n u r s e  a i d e s  a n d  h o m e  
h e a l t h  a i d e s  s h o u l d  b e  r e q u i r e d  t o  t a k e  
t h e  s a m e  c o u r s e .  C o m m e n t e r s  p r o v i d e d  
a  v a r i e t y  o f  s u g g e s t i o n s  f o r  u n i f i e d  
e x a m i n a t i o n s  f o r  h e a l t h  a i d e s  a n d  n u r s e  
a i d e s .  M a n y  c o m m e n t e r s  w e r e  p l e a s e d  
t h a t  w c  p r o p o s e d  t o  a l l o w  h o m e  h e a l t h  
a i d e s  t o  b o  i n c l u d e d  o n  t h o  r e g i s t r y .  O n e  
c o m m e n t e r  s u g g e s t e d  t h a t  h o m e  h e a l t h  
u i d e s  w h o  w e r e  f o u n d  t o  h a v e  a b u s e d  o r
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neglected patients or to have 
misappropriated patient property should 
be included on tiie registry. A  few  
commenters believed that home health 
aides should not be included on the 
registry because they do not qualify or 
because it would violate their rights.
O ne commenter asked for clarification 
of w h y  home health aides could be on 
the registry and wondered if home 
health aides who were on the registry 
would be allowed to work ns nurse 
uides in facilities.

Response: We h a v e  r e t a i n e d  o u r  
p r o v i s i o n  t o  a l l o w  S t a t e s  t o  p l u c e  h o m e  
h e a l t h  a i d e s  w h o  h a v e  c o m p l e t e d  a  
h o m e  h e a l t h  a i d e  c o m p e t e n c y  
e v a l u a t i o n  o n  t h e  n u r s e  a i d e  r e g i s t r y .  
A l t h o u g h  n o  r e g i s t r y  i s  r e q u i r e d  f o r  
h o m e  h e a l t h  a i d e s ,  w e  b e l i e v e  t h a t  s o m e  
S t a t e s  w i l l  w i s h  t o  u s e  t h e  r e g i s t r y  a s  a  
m e c h a n i s m  f o r  i d e n t i f y i n g  h o m e  h e a l t h  
a i d e s  w h o  a r c  c o m p e t e n t  a s  w e l l  n s  
t h o s e  w h o  h u v e  a d v e r s e  f i n d i n g s  a g a i n s t  
t h e m .  R e q u i r e m e n t s  f o r  h o m e  h e a l t h  
a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  l o c a t e d  a t  s e c t i o n  1 0 9 1 ( a ) ( 3 J  
o f  t h e  A c t  n r e  s u f f i c i e n t l y  d i f f e r e n t  f r o m  
t h o s e  f o r  n u r s e  a i d e s  t o  p r e v e n t  u s  f r o m  
e s t a b l i s h i n g  o n e  s e t  o f  m i n i m u m  
r e q u i r e m e n t s .  W e  d o  n o t  b e l i e v e  t h a t  
p l a c i n g  h o m e  h e a l t h  a i d e s  o n  t h e  n u r s e  
a i d e  r e g i s t r y  v i o l a t e s  t h e i r  r i g h t s  o r  
m i s r e p r e s e n t s  t h e i r  q u a l i f i c a t i o n s  
b e c a u s e ,  i n  p e r m i t t i n g  h o m e  h e a l t h  
a i d e s  t o  b e  l i s t e d  o n  t h e  r e g i s t r y ,  w e  
u l s o  r e q u i r e  t i i e  S t u t o  t o  d i f f e r e n t i a t e  
b e t w e e n  h o m e  h e a l t h  a i d e s  a n d  n u r s e  
u i d e s .  P l a c i n g  h o m e  h e a l t h  a i d e s  o n  t h o  
n u r s e  u i d e  r e g i s t r y  d o e s  n o t  a l l o w  t h e m  
t o  w o r k  i n  s k i l l e d  n u r s i n g  f a c i l i t i e s  o r  
n u r s i n g  f a c i l i t i e s .

Comment: Several commenters 
believed that hospital aides should be 
required to have the same training ns 
nurse aides and bt placed on the nurse 
aide registry. Some commenters 
provided suggestions on course content.

Response: The statute does not 
require hospital aides to complete 
training and competency evaluations. 
Because there ore no statutory 
standards for assuring that hospital 
aides ure competent, w e  believe that it 
would be inappropriate to a llow  them to 
be included on the registry of aides for 
whom  such standards exist.

Comment: A  f e w  c o m m e n t e r s  
r e m a r k e d  t h a t  i t  i s  d i s c r i m i n a t o r y  t o  
r e q u i r e  a  r e g i s t r y  o n l y  f o r  n u r s e  a i d e s  o r  
a s k e d  w h y  r e g i s t r i e s  w e r e  n o t  r e q u i r e d  
f o r  o t h e r  h e a l t h  c u r e  s e t t i n g s .  S e v e r a l  
o t h e r  c o m m e n t e r s  r e q u e s t e d  
c l u r i f i c u t i o n  o n  w h e t h e r  c e r t a i n  
i n d i v i d u a l s  s h o u l d  b o  p l a c e d  o n  t h e  
n u r s e  a i d e  r e g i s t r y .  A  f e w  c o m m e n t e r s  
b e l i e v e d  t h a t  a n  i n d i v i d u a l  s h o u l d  b e  
w o r k i n g  a s  u  n u r s e  a i d e  i n  n  f a c i l i t y  t o  
b e  p l u c c d  o n  t h e  r e g i s t r y .  S o m e

commenters indicated that individuals 
who were deemed as meeting the 
requirement o f completing a N A T C E P  or 
for whom the competency evaluation 
was w aived  should be included on the 
registry.

Response: S e c t i o n s  1 8 1 9 ( e ) ( 2 ) ( A )  a n d  
1 9 1 9 ( e ) ( 2 ) ( A )  o f  t h e  A c t ,  a s  m o d i f i e d  b y  
O B R A  ' 9 0 .  r e q u i r e  t h e  n u r s e  a i d e  
r e g i s t r y  t o  i n c l u d e  t h e  i n d i v i d u a l s  w h o  
h a v e  c o m p l e t e d  a  N A T C E P  o r  a  C E P  o r  
w h o  h a v e  b e e n  d e e m e d  t o  h a v e  
c o m p l e t e d  a  N A T C E P  o r  C E P  o r  h a v e  
h a d  t h e  N A T C E P  o r  C E P  w a i v e d  b y  t h e  
S t a t e .  ( S e c t i o n s  4 0 0 8 ( h ) ( 2 ) ( K )  a n d  
4 8 0 1 ( e ) ( 2 )  o f  O B R A  ' 9 0  a m e n d e d  
s e c t i o n s  1 8 1 9 ( e ) ( 2 ) ( A )  a n d  1 9 1 9 ( e ) ( 2 )  ( A )  
o f  t h e  A c t  t o  a d d  i n d i v i d u a l s  w h o  h a v e  
b e e n  d e e m e d  t o  h a v e  c o m p l e t e d  a  
N A T C E P  o r  C E P  o r  w h o  h a v e  h a d  t h e  
r e q u i r e m e n t  t o  c o m p l e t e  a  N A T C E P  o r  
C E P  w a i v e d  b y  t h e  S t a t e  t o  t h e  l i s t  o f  
t h o s e  w h o  m u s t  b e  p l a c e d  o n  t h e  n u r s e  
a i d e  r e g i s t r y . )  T h e s e  p r o v i s i o n s  d o  n o t  
m a k e  t h i s  r e q u i r e m e n t  f o r  a n y  o t h e r  
i n d i v i d u a l s  n o r  d o  t h e y  r e q u i r e  t h u t  u n  
i n d i v i d u a l  b e  w o r k i n g  i n  a  f a c i l i t y  a s  a  
n u r s e  a i d e  t o  b e  p l a c e d  o n  t h e  r e g i s t r y .

Comment: A  few  commenters asked 
thnt the registry be expanded to include 
any facility employees who are found by 
the State to have abused or neglected a 
resident or misappropriated resident 
property.

Response: W e  d o  n o t  b e l i e v e  t h a t  t h e  
i n t e n t  o f  s e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( e ) ( 2 )  o f  t h e  A c t  i s  t o  p e r m i t  s u c h  a n  
e x p a n s i o n  o f  t h e  r e g i s t r y .  W e  n o t e  t h a t  
t h e  N a t i o n a l  P r a c t i t i o n e r s  D a t a  B a n k ,  
o p e r a t e d  b y  t h e  U . S .  P u b l i c  H e a l t h  
S e r v i c e ,  c o n t a i n s  i n f o r m a t i o n  o n  a b u s e  
b y  h e a l t h  p r o f e s s i o n a l s .  W e  a l s o  n o t e  
t h a t  S t a t e s  a r e  r e q u i r e d  b y  s e c t i o n s  
1 8 1 9 ( g ) ( 1 ) ( C )  a n d  1 9 1 9 ( g ) ( 1 ) ( C )  o f  t h e  A c t  
t o  n o t i f y  t h e  l i c e n s i n g  a g e n c y  w h e n  t h e y  
m a k e  a n  a d v e r s e  f i n d i n g  a g a i n s t  a  
l i c e n s e d  i n d i v i d u a l .

Comment: One commenter requested 
that w e require that the nurse aide 
registry maintuin sufficient telephone 
service and personnel to serve the needs 
o f facilities.

Response: W e  have not specifically 
required registries to maintain certain 
staff levels and telephone services 
because w e  have already required the 
registry to meet the needs o f users in 
§  4 8 3 . 1 5 8 ( a ) ( 2 ) .

Comment: M a n y  c o m m e n t e r s  
i n d i c a t e d  c o n c e r n  a b o u t  t h e  r e q u i r e m e n t  
i n  §  4 8 3 . 1 5 0 ( d )  c o n c e r n i n g  t h e  t i m e l i n e s s  
o f  t h e  r e g i s t r y ' s  d i s c l o s u r e  o f  
i n f o r m a t i o n .  M o s t  c o m m e n t e r s  b e l i e v e d  
t h a t  1 0  d a y s  t o  r e s p o n d  t o  a  r e q u e s t  f o r  
i n f o r m a t i o n  o n  a  s p e c i f i e d  i n d i v i d u a l  
w a s  t o o  l o n g .  S o m e  c o m m e n t e r s  
i n d i c a t e d  t h a t  c e r t a i n  S t a t e  l a w s  
r e q u i r e d  f a s t e r  d i s c l o s u r e  o f  
i n f o r m a t i o n .  A  l a r g e  n u m b e r  o f  d i f f e r e n t

response times were recommended, but 
the vast majority o f commenters 
requested that the registry be required 
to respond imm ediately to telephone 
inquiries and to send written 
confirmation w ith in 1 0  days. Some 
commenters suggested that different 
response times could be required for 
different types o f requesters. One 
commenter asked that w e  clarify 
whether w c  require different response 
times for different requestors. One 
commenter requested that registries be 
a llowed more than ten days lo respond 
to inquiries.

Response: W e  r e c o g n i z e  t h u t  f a c i l i t i e s  
n e e d  p r o m p t  a c c e s s  t o  i n f o r m a t i o n  o n  
t h e  r e g i s t r y  a n d  t h a t  t e n  d a y s  ( o r  a n y  
a r b i t r a r y  t i m e  f r a m e )  m a y  n o t  b e  
s u f f i c i e n t  t o  m e e t  t h e  n e e d s  o f  f a c i l i t i e s .  
W e  a r e  a l s o  c o n c e r n e d  t h a t  w e  d o  n o t  
p r e e m p t  S t a t e  l a w s  r e g a r d i n g  d i s c l o s u r e  
o f  p u b l i c  i n f o r m a t i o n .  T h e r e f o r e ,  w e  
h a v e  r e v i s e d  §  4 8 3 . 1 5 8 ( b )  t o  i n d i c a t e  
t h u t  i n f o r m a t i o n  o n  t h e  r e g i s t r y  m u s t  b e  
p r o v i d e d  p r o m p t l y .  W e  b e l i e v e  i t  i s  
p o s s i b l e  f o r  m o s t  i n q u i r i e s  t o  b o  
a n s w e r e d  w i t h i n  2 4  h o u r s  w i t h  w r i t t e n  
c o n f i r m a t i o n  w i t h i n  t e n  d a y s .

Comment: One commenter believed 
that the process for obtaining 
information from the registry is 
cumbersome.

Response: W e  have not mandated any 
process for obtaining registry 
information und therefore are unable to 
respond to this comment.

Comment: A  few  commenters 
believed that the use o f the registry 
should be free to facilities. One 
commenter suggested that the public 
and non-fucility users o f the registry 
could be charged a fee.

Response: S e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( e ) ( 2 )  r e q u i r e  t h n t  t h e  r e g i s t r y  
i n f o r m a t i o n  b e  a v a i l a b l e  t o  t h e  p u b l i c ,  
b i d  n e i t h e r  r e q u i r e s  n o r  p r o h i b i t s  t h o  
p r a c t i c e  o f  c h a r g i n g  f e e s .  W h i l e  w e  
b e l i e v e  t h a t  f e e s  c c u l d  l i m i t  p u b l i c  
a c c e s s i b i l i t y ,  w e  a l s o  b e l i e v e  i t  w o u l d  
b e  i n a p p r o p r i a t e  t o  i n c l u d e  a  p r o v i s i o n  
d e u l i n g  w i t h  u s e r  f e e s  i n  t h e s e  
r e g u l a t i o n s .

Comment: A  few  commenters 
suggested thnt w e require registries to 
provide a toll free number or a hotline 
for facilities.

Response: W e  bcliuve thnt such 
choices should be left to the Stutes nnd 
do not believe that this degree o f detuil 
is appropriate for inclusion in this 
regulation.

Comment: One commenter asked thut 
w e  require written responses to note the 
time and date o f the original request.

Response: The regulation already 
requires information on the registry to 
be provided promptly, nnd w c do not
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b e l i e v e  t h a t  t h i s  d e g r e e  o f  d e t a i l  i s  
a p p r o p r i a t e  f o r  i n c l u s i o n  i n  o u r  
r e g u l a t i o n s .

Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  t h a t  r e g i s t r y  i n f o r m a t i o n  b e  
m a d e  a v a i l a b l e  t h r o u g h  m o d e m s  o r  f a x  
t r a n s m i s s i o n s .

Response: A l t h o u g h  S l a t e s  a r e  f r e e  t o  
m a k e  r e g i s t r y  i n f o r m a t i o n  a v a i l a b l e  
t h r o u g h  i n n o v a t i v e  m e t h o d s ,  w e  w i s h  t o  
a l l o w  S t a t e s  t h e  f l e x i b i l i t y  t o  m a k e  
i n d i v i d u a l  d e t e r m i n a t i o n s  o n  w h i c h  
m e t h o d s  b e s t  f i t  t h e i r  b u d g e t s  u n d  t h e  
n e e d s  o f  t h e i r  u s e r s .  W e  s u g g e s t  t h a t  
S t a t e s  w h o  a r e  c o n s i d e r i n g  a l l o w i n g  
c o m p u t e r  a c c e s s  t o  t h e  r e g i s t r y  m a y  
w a n t  t o  c o n s i d e r  s e c u r i t y  m e a s u r e s  t o  
p r o t e c t  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  
r e g i s t r y .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  H C F A  s h o u l d  d e v e l o p  a  m e t h o d  f o r  
f a c i l i t i e s  t o  o b t a i n  r e g i s t r y  i n f o r m a t i o n  
f r o m  o t h e r  S t a t e s .

Response: W e  d o  n o t  b e l i e v e  t h e  
d e v e l o p m e n t  o f  a  m e t h o d  f o r  f a c i l i t i e s  t o  
o b t a i n  i n f o r m a t i o n  f r o m  r e g i s t r i e s  i n  
o t h e r  S t a t e s  i s  n e c e s s a r y  b e c a u s e  
f a c i l i t i e s  m a y  c a l l  o r  w r i t e  t o  s u c h  
r e g i s t r i e s .

Comment: A  f e w  c o m m e n t e r s  
b e l i e v e d  t h a t  t h e  o n l y  i n f o r m a t i o n  t h a t  
s h o u l d  b e  d i s c l o s e d  o v e r  t h e  t e l e p h o n e  
i s  w h e t h e r  a n  i n d i v i d u a l  i s  o n  t h e  
r e g i s t r y .

Response: T h e  o n l y  r e a s o n  f o r  
r e s t r i c t i n g  t h e  i n f o r m a t i o n  a v a i l a b l e  
o v e r  t h e  t e l e p h o n o  w o u l d  b e  t o  a r e v e n t  
i n f o r m a t i o n  f r o m  b e i n g  g i v e n  t o  
u n a u t h o r i z e d  r e q u e s t e r s .  B e c a u s e  t h e r e  
a r e  n o  u n a u t h o r i z e d  r e q u e s t e r s ,  w e  d o  
n o t  b e l i e v e  w e  n e e d  t o  p r o v i d e  
a d d i t i o n a l  r e s t r i c t i o n s .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  H C F A  s h o u l d  s a n c t i o n  r e g i s t r i e s  i f  
t h e y  d o  n o t  p r o v i d e  i n f o r m a t i o n  o n  a  
t i m e l y  b a s i s .

Response: S e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( e ) ( 2 )  o f  t h e  A c t  d o  n o t  p r o v i d e  f o r  
s p e c i f i c  s a n c t i o n s  f o r  f u i l u r e  t o  c o m p l y  
w i t h  t h e  n u r s e  a i d e  r e g i s t r y  
r e q u i r e m e n t s .  H o w e v e r ,  p r o p e r  
o p e r a t i o n  o f  t h e  r e g i s t r y  i s  a  S t a t e  
M e d i c a i d  r e q u i r e m e n t ,  a n d  i f  t h e  S t a t e  
d o e s  n o t  c o m p l y  w i t h  t h e  r e g i s t r y  
r e q u i r e m e n t s ,  H C F A  c a n  p u r s u e  a  
c o m p l i a n c e  a c t i o n  u n d e r  s e c t i o n  1 9 0 4  o f  
t h e  A c t ,  w h i c h  p e r m i t s  d i s c o n t i n u a n c e  
o f  p a y m e n t s  t o  S t a t e s  f o r  M e d i c a i d  i f  t h e  
S e c r e t a r y  f i n d s  t h a t  a  S t a t e  h a s  f a i l e d  t o  
c o m p l y  s u b s t a n t i a l l y  w i t h  a n y  p r o v i s i o n  
i n  t h e  S t a t e  P l a n .

Section 483.156(b) Registry Operation
S u m m a r y  o f  P r o v i s i o n s

P a r a g r a p h  ( b )  o f  §  4 8 3 . 1 5 8  s p e c i f i e d  
t h e  n u r s e  a i d e  r e g i s t r y  o p e r a t i o n  
r e q u i r e m e n t s .  T h e s e  r e q u i r e m e n t s  
s p e c i f i e d  t h u t —

•  A  S t a t e  m a y  c o n t r a c t  t h e  d a i l y  
o p e r a t i o n  a n d  m a i n t e n a n c e  o f  t h e  
r e g i s t r y  t o  a  n o n - S t a t e  e n t i t y  b u t  t h a t  t h e  
S t a t e  m u s t  m a i n t a i n  a c c o u n t a b i l i t y  f o r  
o v e r a l l  o p e r a t i o n  o f  t h e  r e g i s t r y  a n d  
c o m p l i a n c e  w i t h  t h e s e  r e g u l a t i o n s ;

« O n l y  t h e  S t a t e  s u r v e y  a n d  
c e r t i f i c a t i o n  a g e n c y  m a y  p l a c e  o n  t h e  
r e g i s t r y  f i n d i n g s  o f  a b u s e ,  n e g l e c t ,  o r  
m i s a p p r o p r i a t i o n  o f  p r o p e r t y ;

•  A  S t a t e  m u s t  r e q u i r e  r e n e w a l  a n d  
u p d a t i n g  o f  a  n u r s e  a i d e s '  r e g i s t r a t i o n  a t  
l e a s t  o n c e  e v e r y  t w o  y e a r s  o n  a  
s c h e d u l e  s e t  b y  t h e  S t a t e ;  a n d

« A  S t a t e  m a y  c h a r g e  r e g i s t r a t i o n  f e e s  
f r o m  i n d i v i d u a l s  l i s t e d  i n  t h e  r e g i s t r y .

C o m m e n t s  a n d  R e s p o n s e s

Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  n o t  a l l o w  t h e  S t a t e  t o  
c o n t r a c t  t h e  d a i l y  o p e r a t i o n  o f  t h e  n u r s e  
a i d e  r e g i s t r y  l o  a  n o n - S t a t e  e n t i t y  
b e c a u s e  t h e y  b e l i e v e d  t h a t  t h e  
r e s p o n s i b i l i t y  o f  t h e  r e g i s t r y  w a s  t o o  
g r e a t  t o  d e l e g a t e  a n d  b e c a u s e  t h e y  w e r e  
a f r a i d  t h a t  a  f a c i l i t y  g r o u p  w o u l d  g e t  t h e  
c o n t r a c t .

Response: W e  h a v e  r e q u i r e d  t h e  S t a t e  
t o  m a i n t a i n  a c c o u n t a b i l i t y  f o r  t h e  
o v e r a l l  o p e r a t i o n  o f  t h e  r e g i s t r y  a n d  w e  
b e l i e v e  t h a t  t h i s  i s  s u f f i c i e n t  p r o t e c t i o n  
a g a i n s t  p o s s i b l e  m i s h a n d l i n g  o f  t h e  
r e g i s t r y .  A l s o ,  w e  n o t e  t h a t  s o m e  
c o m m e n t e r s  a g r e e d  t h a t  a l l o w i n g  t h e  
S t a t e  t o  c o n t r a c t  o u t  t h e  r e g i s t r y  w a s  a  
g o o d  i d e a ,

Comment: O n e  c o m m e n t e r  a s k e d  t h a t  
w e  e n c o u r a g e  S t a t e  b o a r d s  o f  n u r s i n g  t o  
o p e r a t e  t h e  r e g i s t r y .

Response: A  S t a t e  m a y  a l l o w  a n y  
a g e n c y  t o  o p e r a t e  t h e  r e g i s t r y ,  a n d  w e  
b e l i e v e  i t  w o u l d  b e  i n a p p r o p r i a t e  f o r  u s  
t o  r e c o m m e n d  a  p a r t i c u l a r  a g e n c y .

Comment: M a n y  c o m m e n t e r s  
r e c o m m e n d e d  a g e n c i e s  t h a t  s h o u l d  b e  
a l l o w e d  t o  p l a c e  a d v e r s e  f i n d i n g s  o n  t h e  
r e g i s t r y .  S e v e r a l  c o m m e n t e r s  b e l i e v e d  
t h a t  u n y  S t a t e - d e s i g n a t e d  a g e n c y  s h o u l d  
b e  a l l o w e d  t o  p l a c e  f i n d i n g s  o n  t h e  
r e g i s t i y ,  w h i l e  o t h e r s  s u g g e s t e d  v a r i o u s  
s p e c i f i c  a g e n c i e s .  O n e  c o m m e n t e r  
s u g g e s t e d  t h a t  t h e r e  s h o u l d  b e  a  
c o o r d i n a t e d  e f f o r t  a m o n g  a l l  o f  t h e  
i n v e s t i g a t o r y  a g e n c i e s  i n  t h e  S t a t e  a n d  
r e q u e s t e d  t h a t  w e  d e f i n e  t h i s  e f f o r t .  O n e  
c o m m e n t e r  s u g g e s t e d  r e q u i r i n g  t h e  S t a t e  
s u r v e y  a g e n c y  t o  c o n s i d e r  f i n d i n g s  f r o m  
o t h e r  u g e n c i e s .  A n o t h e r  c o m m e n t e r  
b e l i e v e d  t h a t  o n l y  t h e  S t u t e  l i c e n s i n g  
a g e n c y  s h o u l d  b o  a l l o w e d  t o  p l a c e  
f i n d i n g s  o n  t h e  r e g i s t r y .  O n e  c o m m e n t e r  
a s k e d  w h e t h e r  t h e  S t u t e  s u r v e y  a n d  
c e r t i f i c a t i o n  a g e n c y  c o u l d  p l a c e  f i n d i n g s  
f r o m  o t h e r  a g e n c i e s  o n  t h e  r e g i s t r y .

Response: S e c t i o n s  1 8 1 9 ( g ) ( 1 ) ( C )  a n d  
1 9 1 9 ( g ) ( 1 ) ( C )  o f  t h e  A c t  r e q u i r e  t h e  S t a t e  
s u r v e y  a g e n c y  t o  p l u c e  a d v e r s e  f i n d i n g s  
o n  t h e  n u r s e  a i d e  r e g i s t r y .  W e  c a n  
u n d e r s t a n d  t h n t  m a n y  d i f f e r e n t  a g e n c i e s

m a y  w a n t  t o  p l a c e  f i n d i n g s  o n  t h e  
r e g i s t r y ,  b u t  t h e  s t a t u t e  p e r m i t s  o n l y  t h e  
S t a t e  s u r v e y  a g e n c y  t o  p e r f o r m  t h i s  
f u n c t i o n .  W e  d o  n o t  b e l i e v e  l h a t  t h i s  
r e q u i r e m e n t  w i l l  p l a c e  a n  u n d u e  b u r d e n  
o n  S t a t e s  b e c a u s e  a n y  a g e n c y  o f  t h e  
S t a t e  i s  p e r m i t t e d  t o  c o n d u c t  
i n v e s t i g a t i o n s  a n d  m a k e  f i n d i n g s .  T h e s e  
f i n d i n g s  m a y ,  i n  t u r n ,  b e  c o m m u n i c a t e d  
t o  t h e  S t a t e  s u r v e y  a g e n c y ,  w h o  m a y  
p l a c e  t h e m  o n  t h e  r e g i s t r y .

Comment: I n  t h e  N P R M ,  w e  p r o p o s e d  
t h a t  n u r s e  a i d e  r e g i s t r i e s  r e - r e g i s t e r  
n u r s e  a i d e s  e v e r y  t w o  y e a r s  t o  e l i m i n a t e  
i n d i v i d u a l s  w h o  h a d  n o t  p e r f o r m e d  a n y  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  f o r  
m o n e t a r y  c o m p e n s a t i o n  f o r  a  p e r i o d  o f  
2 4  c o n s e c u t i v e  m o n t h s  a n d  w h o  
t h e r e f o r e  c o u l d  n o t  s e r v e  a s  n u r s e  a i d e s  
i n  f a c i l i t i e s  w i t h o u t  c o m p l e t i n g  a  n e w  
N A T C E P .  M a n y  c o m m e n t e r s  c i t e d  a  
v a r i e t y  o f  r e a s o n s  w h y  w e  s h o u l d  n o t  
r e q u i r e  n u r s e  a i d e s  t o  r e - r e g i s t e r  e v e r y  
t w o  y e a r s .  A  l a r g e  n u m b e r  o f  
c o m m e n t e r s  s u g g e s t e d  t h a t  t h e  r e g i s t r y  
c o u l d  a c c o m p l i s h  t h e  p u r p o s e  o f  r e ­
r e g i s t r a t i o n  b y  r e q u i r i n g  f a c i l i t i e s  t o  
s u b m i t  a n  a n n u a l  l i s t  o f  n u r s e  a i d e s  t h e y  
h a d  e m p l o y e d  d u r i n g  t h e  y e a r .  A  f e w  
c o m m e n t e r s  s u g g e s t e d  o t h e r  m e t h o d s  o r  
r e c o m m e n d e d  t h a t  r e g i s t r a t i o n  o c c u r  a t  
l o n g e r  i n t e r v a l s .  S o m e  c o m m e n t e r s  
b e l i e v e d  t h a t  i t  s h o u l d  b e  a  f a c i l i t y ’ s  
r e s p o n s i b i l i t y  t o  d e t e r m i n e  i f  a n  
i n d i v i d u a l  h a d  n o t  p r o v i d e d  n u r s i n g  o r  
n u r s i n g - r e l a i e d  s e r v i c e s  f o r  m o n e t a r y  
c o m p e n s a t i o n  f o r  2 4  m o n t h s .  A  n u m b e r  
o f  c o m m e n t e r s  a s k e d  t h a t  S t a t e s  b e  
a l l o w e d  t o  d e v i s e  t h e i r  o w n  m e t h o d s  f o r  
d e t e r m i n i n g  w h e t h e r  i n d i v i d u a l s  h a d  
p e r f o r m e d  n u r s i n g  o r  n u r s i n g - r e l a t e d  
s e r v i c e s  f o r  m o n e t a r y  c o m p e n s a t i o n .  A  
f e w  c o m m e n t e r s  a g r e e d  t h a t  n u r s e  a i d e s  
s h o u l d  b e  r e q u i r e d  t o  r e - r e g i s t e r .  O n e  
c o m m e n t e r  b e l i e v e d  l h a t  r e - r e g i s t r a t i o n  
s h o u l d  b e  r e q u i r e d  f o r  a l l  i n d i v i d u a l s  
w h o  u r e  o n  t h e  r e g i s t r y ,  n o t  j u s t  n u r s e  
a i d e s .

Response: S e c t i o n s  " 1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( e ) ( 2 )  o f  t h e  A c t  r e q u i r e  S t u t e s  t o  
e s t a b l i s h  a n d  m a i n t a i n  a  r e g i s t r y  o f  o i l  
i n d i v i d u a l s  w h o  h a v e  s a t i s f a c t o r i l y  
c o m p l e t e d  a  N A T C E P  o r  a  C E P  
a p p r o v e d  b y  t h e  S t a t e .  B e c a u s e  i t  i s  t h e  
S t a t e s '  r e s p o n s i b i l i t y  t o  l i s t  o n  t h e  
r e g i s t r y  a l l  i n d i v i d u a l s  w h o  h a v e  
c o m p l e t e d  a  N A T C E P  o r  a  C E P  o r  w h o  
a r e  d e s c r i b e d  i n  §  4 8 3 . 1 5 0  ( a n d  a r e  t h u s  
e m p l o y a b l e  b y  a  f a c i l i t y ) ,  w e  b e l i e v e  i t  
i s  a l s o  t h o  S t a t e s ’  r e s p o n s i b i l i t y  t o  
i d e n t i f y  a n d  r e m o v e  f r o m  t h e  r e g i s t r y  
t h o s e  i n d i v i d u a l s  w h o  h a v e  n o t  
p r o v i d e d  n u r s i n g  o r  n u r s i n g - r e l a t e d  
s e r v i c e s  f o r  m o n e t a r y  c o m p e n s a t i o n  f o r  
2 4  c o n s e c u t i v e  m o n t h s  ( a n d  m u s t  
t h e r e f o r e  c o m p l e t e  a  n e w  N A T C E P  t o  b e  
e m p l o y a b l e  a s  a  n u r s e  a i d e ) .  W e  
r e c e i v e d  m a n y  c o m m e n t s  o b j e c t i n g  t o
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t h e  m o t l i o d  w e  h a d  p r o p o s e d  f o r  
a c c o m p l i s h i n g  t h i s  p u r p o s e  a n d  m a n y  
v a r i e d  s u g g e s t i o n s  f o r  a l t e r n a t i v e s .  W e ,  
t h e r e f o r e ,  h a v e  r e v i s e d  §  4 8 3 . 1 5 6 ( b ) ( 3 )  t o  
a l l o w  e a c h  S t n t e  t o  d e t e r m i n e  h o w  i t  
w i l l  k e e p  t r a c k  o f  i n d i v i d u a l s  w h o  h a v e  
n o t  c o m p l e t e d  n u r s i n g  o r  n u r s i n g - r e l a t e d  
s e r v i c e s  f o r  m o n e t a r y  c o m p e n s a t i o n  f o r  
2 4  c o n s e c u t i v e  m o n t h s .  W e  n o t e  t h a t  
d e r i v i n g  t h i s  i n f o r m a t i o n  e x c l u s i v e l y  
f r o m  f a c i l i t i e s  w i l l  n o t  a c h i e v e  t h e  
p u r p o s e  o f  t h e  s t a t u t o r y  r e q u i r e m e n t  
b e c a u s e  i n d i v i d u a l s  m a y  p r o v i d e  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  i n  
a n y  l o c a t i o n ,  n o t  j u s t  a  f a c i l i t y ,  a n d  
r e m a i n  e m p l o y a b l e  a s  n u r s e  a i d e s .  T h e  
S t a t e  m u s t  a l s o  a s s u r e  t h a t  t h e  r e g i s t r y  
c o n t a i n s  c u r r e n t  i n f o r m a t i o n  a s  t o  
w h e t h e r  i n d i v i d u a l s  w h o  a r e  l i s t e d  i n  
t h e  r e g i s t r y  a r e  c o n s i d e r e d  c o m p e t e n t  t o  
p r o v i d e  s e r v i c e s .

Comment: O n e  c o m m e n t e r  i n d i c a t e d  
t h a t  t h e  n a m e s  o f  i n d i v i d u a l s  s h o u l d  b e  
d e l e t e d  f r o m  t h e  r e g i s t r y  w h e n  t h e y  d o  
n o t  c o m p l e t e  c o n t i n u i n g  e d u c a t i o n  
r e q u i r e m e n t s .

Response: S e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( E )  a n d  
1 9 1 9 ( b ) ( 5 ) ( E )  o f  t h e  A c t  a d d r e s s  o n l y  t h e  
r e s p o n s i b i l i t y  o f  f a c i l i t i e s  t o  p r o v i d e  i n -  
s e r v i c e  ' r a i n i n g  t o  n u r s e  a i d e s .  
C o m p l e t i o n  o f  i n - s e r v i c e  e d u c a t i o n  i s  
n o t  a  p r e r e q u i s i t e  f o r  b e i n g  f o u n d  
c o m p e t e n t  o r  f o r  r e m a i n i n g  o n  t h e  
r e g i s t r y .

Comment: A  l a r g e  n u m b e r  o f  
c o m m e n t e r s  b e l i e v e d  t h a t  w e  s h o u l d  n o t  
a l l o w  n u r s e  a i d e  r e g i s t r i e s  t o  c h a r g e  
r e g i s t r a t i o n  f e e s .  A  f e w  c o m m e n t e r s  
b e l i e v e d  t h a t  w e  s h o u l d  a l l o w  
r e g i s t r a t i o n  f e e s  o r  t h a t  w e  s h o u l d  a l l o w  
c h a r g i n g  a  f e e  i f  t h e  a m o u n t  o f  t h e  f e e  
w e r e  m i n i m a l .  S o m e  c o m m e n t e r s  
s u g g e s t e d  a p p r o p r i a t e  c a p s  o n  
r e g i s t r a t i o n  f e e s .  A  c o u p l e  o f  
c o m m e n t e r s  a s k e d  t h a t  w e  a l l o w  o n e ­
t i m e - o n l y  r e g i s t r a t i o n  f e e s  o r  a s k e d  t h a t  
w e  c l a r i f y  w h e t h e r  r e - r e g i s t r a t i o n  
r e q u i r e s  a  f e e .  O n e  c o m m e n t e r  w a n t e d  
r e g i s t r a t i o n  f e e s  t o  b e  r e i m b u r s a b l e  i f  
f a c i l i t i e s  p a y  t h e m .

Response: P r i o r  t o  t h e  e n a c t m e n t  o f  
O B R A  ' 9 0 .  s e c t i o n s  1 8 1 9 ( e ) ( 2 )  n n d  
1 9 1 9 ( e ) ( 2 )  n e i t h e r  r e q u i r e d  n o r  
p r o h i b i t e d  t h e  i m p o s i t i o n  o f  f e e s  f o r  t h e  
r e g i s t r y  H o w e v e r ,  s e c t i o n s  4 0 0 8 ( h ) ( 2 )  ( K )  
a n d  4 8 0 1 ( e ) ( 1 3 )  o f  O B R A  ' 9 0  a m e n d e d  
s e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  1 9 1 9 ( e ) ( 2 )  o f  t h o  
A c t  t o  p r o h i b i t  S t a t e s  f r o m  i m p o s i n g  a n y  
c h a r g e s  r e l a t i n g  t o  t h e  r e g i s t r y  o n  n u r s e  
a i d e s .  W e  h a v e  m o d i f i e d  §  4 0 3 . 1 5 0 ( b ) ( 4 )  
t o  c o m p o r t  w i t h  t h i s  c h a n g e  i n  t h e  
s t a t u t o .

Section 483.156(c) Registry Content
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( c )  o f  §  4 8 3 , 1 5 0  s p e c i f i e d  
' h o  r e q u i r e m e n t s  f o r  S t a t e s  lor t h o

c o n t e n t s  o f  t h e  n u r s e  a i d e  r e g i s t r y .  
P a r a g r a p h  ( c ) ( 1 )  s p e c i f i e d  t h a t —

•  T h e  r e g i s t r y  m u s t  c o r  i a i n  a t  l e a s t  
t h e  f o l l o w i n g  i n f o r m a t i o n  o n  e a c h  
i n d i v i d u a l  w h o  h a s  s u c c e s s f u l l y  
c o m p l e t e d  a  N A T C E P  w h i c h  m e e t s  t h e  
r e q u i r e m e n t s  o f  §  4 8 3 . 1 5 2  o r  a  C E P  
w h i c h  m e e t s  t h e  r e q u i r e m e n t s  o f
5  4 8 3 . 1 5 4  a n d  h a s  b e e n  f o u n d  b y  t h e  
S t a t e  t o  b e  c o m p e t e n t  t o  f u n c t i o n  a s  a  
n u r s e  a i d e  o r  w h o  m a y  f u n c t i o n  a s  a  
n u r s e  a i d e  b e c a u s e  o f  m e e t i n g  c r i t e r i a  i n  
§  4 8 3 . 1 5 0 :

•  T h e  i n d i v i d u a l ' s  f u l l  n a m e ,  i n c l u d i n g  
a  m a i d e n  n a m e  a n d  a n y  o t h e r  s u r n e m e s  
u s e d :

•  T h e  i n d i v i d u a l ' s  l a s t  k n o w n  h o m e  
a d d r e s s ;

•  T h e  r e g i s t r a t i o n  n u m b e r  a s s i g n e d  
b y  t h e  S t a t e  t o  t h e  i n d i v i d u a l  w h e n  h e  c r  
s h e  s u c c e s s f u l l y  c o m p l e t e s  t h e  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m .  T h e  
r e g i s t r a t i o n  n u m b e r  m u s t  i n c l u d e  a  
m o d i f i e r  w h i c h  i n d i c a t e s  t h e  t y p e  o f  
r e g i s t r a t i o n ;

•  T h e  i n d i v i d u a l ’ s  d a t e  o f  b i r t h ;
•  T h e  i n d i v i d u a l ’ s  l a s t  k n o w n  

e m p l o y e r  a n d  t h e  d a t e  o f  h i r i n g  a n d  
t e r m i n a t i o n  b y  t h a t  e m p l o y e r ;

•  F o r  a n  i n d i v i d u a l  w h o  q u a l i f i e s  
u n d e r  §  4 8 3 . 1 5 0 ,  a n  e x p l a n a t i o n  o f  h o w  
t h e  i n d i v i d u a l  m e t  t h e  c r i t e r i a  o f  t h a t  
s e c t i o n ;

•  T h e  d a t e  t h a t  t h e  i n d i v i d u a l  p a s s e d  
t h e  c o m p e t e n c y  e v a l u a t i o n  e n d  t h o  d o t e  
o f  t h e  e x p i r a t i o n  o f  t h e  i n d i v i d u a l ’ s  
c u r r e n t  r e g i s t r a t i o n ;

•  T h e  n a m e  a n d  a d d r e s s  o f  t h e  S t a t e -  
a p p r o v e d  e n t i t y  w h i c h  a d m i n i s t e r e d  t h e  
c o m p e t e n c y  e v a l u a t i o n  a n d  a n y  c o n t r o l  
o r  i d e n t i f i c a t i o n  n u m b e r  i f  t h e  S t a t e  
c h o o s e s  t o  a s s i g n  s u c h  a  n u m b e r ,  a n d

•  T h e  f o l l o w i n g  i n f o r m a t i o n  o n  u n y  
f i n d i n g  b y  t h e  S t a t e  s u r v e y  a g e n c y  o f  
a b u s e ,  n e g l e c t  o r  m i s a p p r o p r i a t i o n  o f  
p r o p e r t y  b y  t h e  i n d i v i d u a l :
— D o c u m e n t a t i o n  o f  t h e  S t a t e ' s  

i n v e s t i g a t i o n ,  i n c l u d i n g  t h e  n a t u r e  o f  
t h e  a l l e g a t i o n  n n d  t h e  e v i d e n c e  t h a t  
l e d  t h o  S t a t e  t o  c o n c l u d e  t h a t  t h o  
a l l e g a t i o n  w a s  v a l i d ;

— T h e  d a t e  o f  t h e  h e a r i n g ,  i f  t h e  
i n d i v i d u a l  c h o s e  t o  h a v e  o n e ,  a n d  i t s  
o u t c o m e ;  n n d  

— A  s t a t e m e n t  b y  t h e  i n d i v i d u a l  
d i s p u t i n g  t h e  a l l e g a t i o n ,  i f  h e  o r  s h e  
c h o o s e s  t o  m a k e  o n e .
W e  p r o p o s e d  t h a t  t h i s  i n f o r m a t i o n  

m u s t  b e  i n c l u d e d  i n  t h e  r e g i s t r y  w i t h i n  
3 0  d a y s  o f  t h e  f i n d i n g  a n d  m u s t  r e m a i n  * 
I n  t h e  r e g i s t r y  f o r  a t  l e a s t  f i v e  y e a r s .

P a r a g r a p h  ( c ) ( 2 )  o f  8  4 8 3 . 1 5 8  s p e c i f i e d  
t h a t  t h e  r e g i s t r y  m a y  e x c l u d e  e n t r i e s  f o r  
i n d i v i d u a l s  w h o s e  r e g i s t r a t i o n s  h a v o  
b e e n  e x p i r e d  f o r  2 4  c o n s e c u t i v e  m o n t h s  
o r  f o r  i n d i v i d u a l s  w h o  h a v o  c e a s e d  t o  
f u n c t i o n  a s  a  n u r s e  a i d e s  f o r  
c o m p e n s a t i o n  f o r  a  p e r i o d  o f  2 4

consecutive months when the individual 
ceases to be qualified to function as a 
nurse aide unless the individual's 
registry entry includes documented 
findings o f abuse, neglect, or 
misappropriation o f patient property.

Comments and Responses

Comment: Some commenters 
expressed concern about the collection 
o f tho information required to be on the 
registry. A  few  commenters asked thnt 
the information collection requirements 
not be applied retroactively. One 
commenter requested a one-year grace 
period for States to collect the 
information. One commenter asked that 
States be a llowed to collect the required 
information at a schedule set by the 
Stnte.

Response: W e  agree that applying the 
information collection requirements 
retroactively wou ld  be unfair and 
burdensome to States. W e  are requiring 
that States collect this information for 
the registry as of the effective date o f 
these regulations.

Comment: A  number o f commcntors 
suggested various minimum 
requirements for registry content. A  few  
commenters suggested lhat w e  should 
a llow  States to determine minimum 
requirements for registry content. O ne 
commenter suggested that w e  should 
only mandate collection of the bare 
minimum o f Information required by law  
and allow  States to collect additional 
Information if  they wish.

Response: W e  believe it is important 
and helpful for us to specify minimum 
requirements for registry content. 
However, after consideration o f the 
comments concerning registry content, 
w e have made significant modifications 
to the requirements in the N P R M  (see 
Provisions o f the Final Rule), and w e 
believe that the final regulations 
represent the minimum requirements 
necessary to operate the registry in an 
efficient munner. States ore free to 
collect additional information if they 
wish.

Comment: A  few  commenters 
believed that w c  should not require the 
registry to collect maiden names or 
other previously used surnames. Some 
commenters suggested that a person’s 
sociul security number could be used as 
an identifier. A  couple o f commenteis 
asked that w e not require the registry to 
record an individual’s last known homo 
uddress or asked that this information 
only be collected at re-registration or 
other times. One commenter asked that 
we remove the requirement for the 
registry to give each individual pn tho 
registry a  registration number.



40912 F ederal R egister /  Vol. 56, No. 107 /  T hursday , S ep tem ber 26, 1991 /  Rules nnd R egulations

Response: W e  believe it is necessary 
for States to maintain sufficient 
information to identify individuals on 
the registry. H ow ever( the comments 
indicated numerous possible methods of 
identification. Therefore, w e  have 
deleted requirements to collect such 
information as previously used 
surnames and dates o f birth and have 
required only that information sufficient 
to identify each individual on the 
registry be collected and maintained.
W e  note that it is illegal to require an 
individual to disclose his or her social 
security number. W e  also note that the 
State may wish to maintain information 
on home addresses in order to provide 
nurse aides w ith information required lo 
be sent at the time o f registration and 
when there are changes or additions to 
the registry information.

Comment: A  few  commenters asked 
us to clarify the type o f registration or 
the purpose of a modifier attached to a 
registration number. O ne commenter 
requested thut H C F A  require standard 
modifiers for all States. Another 
commenter believed that a modifier 
should not be required and that the 
registry should indicate the type of 
registration when responding to 
inquiries.

Response: A s  w e  indicated above, we 
have required neither registration 
numbers nor modifiers. However, w e  
believe that a modifier could be used lo 
differentiate between nurse aides and 
home health aides.

Comment: Several commenters 
suggested that w e not require the 
registry to collect information on an 
individual's last known employer and 
hiring and termination dates w ith that 
employer or requested that this 
information only be collected at re­
registration.

Response: W e  h a v e  d e l e t e d  t h i s  
r e q u i r e m e n t  f r o m  p r o p o s e d  
§  4 8 3 . 1 5 G ( c ) ( l ) ( v )  b e c a u s e  w e  w i i s h  t o  
u l i o w  S t a t e s  f l e x i b i l i t y  i n  h o w  t h e y  w i l l  
d e t e r m i n e  i f  a n  i n d i v i d u a l  h a s  n o t  
p e r f o r m e d  a n y  n u r s i n g  o r  n u r s i n g -  
r e l a t e d  s e r v i c e s  f o r  m o n e t a r y  
c o m p e n s a t i o n  f o r  a  p e r i o d  o f  2 4  
c o n s e c u t i v e  m o n t h s .

Comment: Several commenters 
believed Ihnt we should not require a 
descriplion o f how  individuals who 
were deemed to huve met nurse uide 
training nnd competency evaluation 
requirements or for whom  competency 
evaluation requirements were w a ived  
came to meet the requirements for 
deeming or waiver. O ther commenters 
asked that w e  require that individuals 
who were deemed or w a ived  be 
Included on the registry in a non- 
dlscriminntory manner. A  few; 
commenters asked what distinctions

s h o u l d  b e  m a d e  o n  t h e  b a s i s  o f  d e e m i n g  
o r  t y p e  o f  r e g i s t r a t i o n .

Response: W e  a g r e e  t h a t  i t  i s  n o t  
n e c e s s a r y  f o r  t h e  r e g i s t r y  t o  i n d i c a t e  
h o w  a n y  i n d i v i d u a l  c a m e  t o  m e e t  t h e  
n u r s e  a i d e  r e q u i r e m e n t s ,  a n d  w e  h o v e  
d e l e t e d  t h i s  r e q u i r e m e n t  f r o m  p r o p o s e d  
§  4 8 3 . 1 5 6 ( c ) ( l ) ( v i ) .  N o  d i s t i n c t i o n s  
s h o u l d  b e  m a d e  o n  t h e  b a s i s  o f  d e e m i n g  
o r  t y p e  o f  r e g i s t r a t i o n .  W e  r e i t e r a t e  t h a t  
a l l  n u r s e  a i d e s ,  i n c l u d i n g  t h o s e  w h o  
w e r e  d e e m e d  t o  h a v e  m e t  t h e  
r e q u i r e m e n t s  o f  c o m p l e t i n g  a  N A T C E P  
o r  f o r  w h o m  t h e  S t a t e  w a i v e d  t h e  
r e q u i r e m e n t  t o  c o m p l e t e  a  CEP, w h o  
h u v e  n o t  p e r f o r m e d  a n y  n u r s i n g  o r  
n u r s i n g - r e l a t e d  s e r v i c e s  f o r  m o n e t a r y  
c o m p e n s a t i o n  f o r  a  p e r i o d  o f  2 4  
c o n s e c u t i v e  m o n t h s ,  m u s t  b e  r e m o v e d  
f r o m  t h e  n u r s e  a i d e  r e g i s t r y .

Comment: M any commenters 
requested that w e  not include the date 
individuals passed a competency 
evaluation and the date o f expiration. A  
few  commenters believed that we 
should not require inclusion of the name 
o f the entity that administered the 
competency evaluation.

Response: W e  a g r e e  t h a t  i t  i s  n o t  
n e c e s s a r y  f o r  t h e  r e g i s t r y  t o  i n c l u d e  t h e  
n a m e  o f  t h e  e n t i t y  t h a t  a d m i n i s t e r e d  t h e  
c o m p e t e n c y  e v a l u a t i o n ,  a n d  w e  h a v e  
d e l e t e d  t h i s  r e q u i r e m e n t  f r o m  p r o p o s e d  
§  4 8 3 . 1 5 G ( c ) ( l ) ( v i i i ) .  W e  h a v e  a l s o  
d e l e t e d  f r o m  p r o p o s e d  §  4 8 . 1 5 G ( c ) ( l ) ( v i i )  
t h e  r e q u i r e m e n t  t h a t  S t a t e s  i n c l u d e  t i i e  
d a t e  o f  e x p i r a t i o n  o f  r e g i s t r a t i o n  
b e c a u s e  w e  h a v e  n o t  r e q u i r e d  t h n t  
r e g i s t r a t i o n s  e x p i r e .  W e  c o n t i n u e  t o  
b e l i e v e  t h a t  i t  i s  I m p o r t a n t  f o r  a  r e c o r d  
o f  t h e  d a t e  a n  i n d i v i d u a l  p a s s e d  a  
c o m p e t e n c y  e v a l u a t i o n  t o  b e  m a i n t a i n e d  
o n  t h e  r e g i s t r y .  W e  h a v e  c l a r i f i e d  t h i s  
r e q u i r e m e n t  t o  i n d i c a t e  t h a t  a r e c o r d  o f  
t h e  d a t e  a n  i n d i v i d u a l  b e c a m e  e l i g i b l e  t o  
b e  p l a c e d  o n  t h e  r e g i s t r y  m u s t  b e  
m a i n t a i n e d .  T h i s  c l a r i f i c a t i o n  i s  
n e c e s s a r y  t o  e n s u r e  t h a t  a d a t e  i s  
m a i n t a i n e d  f o r  i n d i v i d u a l s  w h o  a r e  o n  
t h e  r e g i s t r y  t h i o u g h  m e e t i n g  t h e  
r e q u i r e m e n t s  o f  §  4 0 3 . 1 5 0 .

Comment: One commenter asked that 
w e  consider adding information on 
whether a nurse aide has received a 
Hepatitis B vaccine.

Response: W e  have not added this 
information to the information thut must 
be collected in the registry because the 
registry is intended to contain 
information pertinent to an individual's 
competence to be employed as a nurse 
aide.

Comment: A  few  commenters asked 
that w e define abuse, neglect, and 
misappropriation o f property. One 
commenter suggested a definition o f 
misappropriation of property. One 
commenter usked i f  job abandonment 
constitutes neglect.

Response: A b u s e ,  n e g l e c t ,  a n d  
m i s a p p r o p r i a t i o n  o f  p r o p e r t y  w i l l  b e  
d e f i n e d  i n  t h e  s u r v e y  a n d  c e r t i f i c a t i o n  
r e g u l a t i o n s ,  w h i c h  a r e  c u r r e n t l y  b e i n g  
r e v i s e d .  W e  b e l i e v e  t h a t  w h e t h e r  o r  n o t  
j o b  a b a n d o n m e n t  c o u l d  b e  c o n s i d e r e d  
n e g l e c t  w o u l d  d e p e n d  u p o n  t h e  i m p a c t  . 
o f  t h e  a c t i o n  o n  I h e  r e s i d e n t s  u n d e r  t h e  
n u r s e  u i d e ’ s  c a r e  a t  t h e  t i m e  t h e  a c t i o n  
i s  t a k e n .  W e  n o t e  t h a t  s e c t i o n s  4 0 0 8 ( h )
( 2 ) ( L )  a n d  4 8 0 1 ( e ) ( 1 3 )  o f  O B R A  ' 9 0  
a m e n d e d  s e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( e ) ( 2 )  o f  t h e  A c t  t o  s p e c i f y  t h a t  a  
S t a t e  m a y  n o t  m a k e  a  f i n d i n g  t h a t  a n  
i n d i v i d u a l  h a s  n e g l e c t e d  a  r e s i d e n t  i f  t h e  
i n d i v i d u a l  d e m o n s t r a t e s  t h a t  s u c h  
n e g l e c t  w a s  c e a s e d  b y  f a c t o r s  b e y o n d  
h i s  o r  h e r  c o n t r o l .

Comment: Some commenters asked 
that w e  define findings.

Response: Findings are 
determinations mude after considering 
the evidence and after a  hearing as 
discussed in sections 1 8 1 9 ( g ) ( 1 ) ( C )  and 
1 9 1 9 ( g ) ( 1 ) ( C )  of the Act.

Comment: M any commenters asked 
that w e  add due process requirements to 
those regulations before findings can be 
placed on the registry. Several 
commenters suggested possible due 
process requirements that could be 
included, including the due process 
requirements that w ill be contained in 
the survey and certification regulations. 
One commenter requested that only 
validated findings should be placed on 
the registry. A  few  commenters 
suggested that the section requiring 
findings of ubuse to be placed on the 
registry should not be finalized until due 
process requirements are in place.

Response: T h e  d u e  p r o c e s s  
r e q u i r e m e n t s  f o r  m a k i n g  a d v e r s e  
f i n d i n g s  o n  n u r s e  a i d e s  w i l l  b e  d e f i n e d  
i n  t h e  s u r v e y  n n d  c e r t i f i c a t i o n  
r e g u l a t i o n s  c u r r e n t l y  b e i n g  d e v e l o p e d .  
W e  h a v e  n o t  i n c l u d e d  a n y  o f  t h e  
s u g g e s t i o n s  f o r  d u e  p r o c e s s  
r e q u i r e m e n t s  i n  o u r  f i n a l  r e g u l a t i o n s  
b e c a u s e  w e  b e l i e v e  t h a t  t h e s e  
s u g g e s t i o n s  s h o u l d  b e  d i r e c t e d  t o w a r d  
t h e  s u r v e y  a n d  c e r t i f i c a t i o n  r e g u l a t i o n s  
w h e n  t h e y  a r e  p r o p o s e d .  W e  h a v e  n o t  
d e l a y e d  f i n a l i z i n g  r e q u i r e m e n t s  f o r  
r e c o r d i n g  a b u s e ,  n e g l e c t ,  a n d  
m i s a p p r o p r i a t i o n  o f  p r o p e r t y  b e c a u s e  
t h i s  i n f o r m a t i o n  i s  r e q u i r e d  t o  b e  
c o l l e c t e d  b y  t h e  S t n t e  u n d e r  s e c t i o n s  
1 8 1 9 ( e ) ( 2 )  a n d  1 9 1 9 ( e ) ( 2 )  o f  t h e  A c t .  W ' e  
n o t e  t h a t  s e c t i o n s  1 8 1 9 ( g )  ( 1 )  ( C )  a n d  
1 9 1 9 ( g ) ( 1 ) ( C )  o f  t h e  A c t ,  w h i c h  O e c u m e  
e f f e c t i v e  J a n u a r y  1 , 1 9 8 9 ,  r e q u i r e  t h a t  
n u r s e  a i d e s  u n d e r  i n v e s t i g a t i o n  m u s t  b e  
g i v e n  a  f a i r  h c u r i n g  a n d  t h a t  i n d i v i d u a l s  
f o u n d  t o  h a v e  a b u s e d  o r  n e g l e c t e d  
r e s i d e n t s  o r  t o  h a v e  m i s a p p r o p r i a t e d  
r e s i d e n t  p r o p e r t y  m u s t  b e  a l l o w e d  t o  
r e b u t  f i n d i n g s  i n  t h e  r e g i s t r y .
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Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  t h u t  w e  r e q u i r e  a  c o u r s e  i n  
h o w  t o  m a k e  d e t e r m i n a t i o n s  o f  r e s i d e n t  
a b u s e  o r  n e g l e c t  o r  m i s a p p r o p r i a t i o n  o f  
r e s i d e n t  p r o p e r t y  f o r  t h e  i n d i v i d u a l s  
w h o  w i l l  b e  m a k i n g  s u c h  
d e t e r m i n a t i o n s .

Response: W e  b e l i e v e  t h a t  t h e  a g e n c y  
o r  a g e n c i e s  w h o  m a k e  t h e s e  
i n v e s t i g a t i o n s  s h o u l d  h a v e  t h e  l a t i t u d e  
t o  e s t a b l i s h  a n d  i m p o s e  r e q u i r e m e n t s  f o r  
t h e i r  i n v e s t i g a t o r s .

Comment: S e v e r a l  c o m m e n t e r s  
b e l i e v e d  t h a t  w e  s h o u l d  s h o r t e n  t h e  
a m o u n t  o f  t i m e  i n  w h i c h  a d v e r s e  
f i n d i n g s  o n  n u r s e  a i d e s  m u s t  b e  p l a c e d  
o n  n u r s e  a i d e  r e g i s t r i e s .  S e v e r a l  
c o m m e n l e r s  b e l i e v e d  t h a t  a d v e r s e  
f i n d i n g s  s h o u l d  b e  i n c l u d e d  i n  t h e  
r e g i s t r y  i m m e d i a t e l y .  O t h e r  t i m e s ,  
r a n g i n g  f r o m  t h r e e  t o  f i v e  d a y s ,  w e r e  
a l s o  s u g g e s t e d .

Response: W e  a g r e e  t h a t  i t  i s  v i t a l  
t h a t  a d v e r s e  f i n d i n g s  o n  n u r s e  a i d e s  b e  
p l a c e d  o n  t h e  r e g i s t r y  a s  q u i c k l y  a s  
p o s s i b l e .  H o w e v e r ,  w e  a l s o  b e l i e v e  t h a t  
i t  m a y  n o t  b e  p o s s i b l e  f o r  S t a t e s  t o  p l a c e  
f i n d i n g s  o n  t h e  r e g i s t r y  i n  l e s s  t h a n  t e n  
w o r k i n g  d a y s .  W e  h a v e  t h e r e f o r e  
r e q u i r e d  t h a t  a d v e r s e  f i n d i n g s  b e  p l a c e d  
o n  t h e  r e g i s t r y  w i t h i n  t h i s  t i m e .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
r e q u e s t e d  c l a r i f i c a t i o n  o n  w h e t h e r  
c o n v i c t i o n s  i n  a  c o u r t  o f  l a w  m u s t  b e  
p l a c e d  o n  t h e  r e g i s t r y .  S o m e  
c o m m e n t e r s  b e l i e v e d  t h a t  o n l y  
i n d i v i d u a l s  w h o  h a v e  b e e n  c o n v i c t e d  
s h o u l d  h a v e  a  n o t a t i o n  o f  a b u s e ,  n e g l e c t ,  
o r  m i s a p p r o p r i a t i o n  o f  p r o p e r t y  e n t e r e d  
o n  t h e  r e g i s t r y .  A  f e w  c o m m e n t e r s  
b e l i e v e d  t h a t  c r i m i n a l  c o n v i c t i o n s  
s h o u l d  b e  r e q u i r e d  t o  b e  i n c l u d e d  o n  t h e  
r e g i s t r y  i n  a d d i t i o n  t o  a d v e r s e  f i n d i n g s  
b y  t h o  S t a t e .  A  f e w  c o m m e n t e r s  
s u g g e s t e d  r e q u i r i n g  a  n u r s e  a i d e  t o  s i g n  
a s t a t e m e n t  d i s c l o s i n g  a l l  c r i m e s  o r  
a d v e r s e  f i n d i n g s  a g a i n s t  h i m  o r  h e r  
b e f o r e  b e i n g  p l a c e d  o n  t h e  r e g i s t r y .  O n e  
c o m m e n t e r  b e l i e v e d  t h a t  f i n d i n g s  s h o u l d  
b e  r e p o r t e d  t o  c r i m i n a l  a u t h o r  i e s .

Response: B e c a u s e  s o m e  S t a t e s  
i n d i c a t e d  t h u t  t h e y  w o u l d  h a v e  d i f f i c u l t y  
i n  o b t a i n i n g  c r i m i n a l  r e c o r d s ,  w e  h a v o  
n o t  r e q u i r e d  S t a t e s  t o  p l a c e  n o t a t i o n s  o f  
c r i m i n a l  c o n v i c t i o n s  o n  t h e  r e g i s t r y .  
H o w e v e r ,  w e  r e c o g n i z e  t h a t  s o m e  S t a t e s  
m a y  w i s h  t o  p l a c e  c r i m i n a l  f i n d i n g s  o n  
I h e  r e g i s t r y ,  a n d  w e  h a v e  n o t  p r o h i b i t e d  
t h e m  f r o m  d o i n g  s o .  B e c a u s e  w e  h u v e  
n o t  r e q u i r e d  S t a t e s  t o  p l a c e  c r i m i n a l  
f i n d i n g s  o n  t h e  r e g i s t r y ,  w o  h a v e  n o t  
r e q u i r e d  n u r s e  a i d e s  t o  s i g n  a  s t a t e m e n t  
d i s c l o s i n g  a l l  c r i m e s .  F u r t h e r m o r e ,  w e  
h a v e  n o t  r e q u i r e d  t h a t  f i n d i n g s  b o  
r e p o r t e d  t o  t h e  c r i m i n a l  a u t h o r i t i e s  
b e c a u s e  w c  b e l i e v e  a l l e g e d  c r i m i n a l  
a c t i v i t y  s h o u l d  b e  r e p o r t e d  t o  t h o  
c r i m i n u l  a u t h o r i t i e s  w h e n  i t  o c c u r s ,

r a t h e r  t h a n  s o m e  t i m e  u f i e r  h e a r i n g s  a n d  
f i n d i n g s  a r e  m a d e .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
r e a c t e d  t o  t h e  s u g g e s t i o n  i n  t h e  
p r e a m b l e  o f  t h e  N P R M  t h a t  S t a t e s  c h e c k  
o n  a d v e r s e  f i n d i n g s  m a d e  b y  o t h e r  
S t a t e s  b e f o r e  p l a c i n g  i n d i v i d u a l s  i n  t h e  
r e g i s t r y .  T h e r e  w e r e  e q u a l  n u m b e r s  o f  
c o m m e n t e r s  o n  b o t h  s i d e s  o f  t h i s  i s s u e .  
O n e  c o m m e n t e r  b e l i e v e d  t h a t  c h e c k i n g  
s h o u l d  b e  r e q u i r e d  i f  i t  c a n  b e  d o n e  i n  a  
t i m e - e f f e c t i v e  m a n n e r .  A  f e w  
c o m m e n t e r s  b e l i e v e d  t h a t  S t a t e s  s h o u l d  
o n l y  h a v e  l o  c h e c k  w i t h  b o r d e r i n g  
S t a t e s  o r  a  c e n t r a l  c h e c k p o i n t .  S o m e  
c o m m e n t e r s  r e q u e s t e d  t h a t  c h e c k i n g  b e  
r e q u i r e d  o n l y  i f  a n  i n d i v i d u a l  i s  k n o w n  
t o  h a v e  w o r k e d  i n  a  p a r t i c u l a r  S t a t e  o r  i f  
t h e r e  i s  r e a s o n  t o  s u s p e c t  f i n d i n g s  i n  
n e i g h b o r i n g  S t a t e s .  O n e  c o m m e n t e r  
s u g g e s t e d  t h a t  w e  d e v e l o p  a  m e c h a n i s m  
f o r  t r a n s f e r r i n g  f i n d i n g s  a m o n g  S t a t e s .

Response: W e  h a v e  n o t  r e q u i r e d  
S t a t e s  t o  c h e c k  w i t h  a l l  o t h e r  S t a t e s  
b e f o r e  p l a c i n g  a n  i n d i v i d u a l  o n  t h e  
r e g i s t r y  b e c a u s e  s e c t i o n s  4 0 0 8 ( h )  ( 1 )  ( C )  
a n d  4 8 0 1  ( a )  ( 3 )  o f  O B R A  ' 9 0  a m e n d e d  
s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( C )  a n d  1 9 1 9 ( b )  ( 5 )  ( C )  
t o  r e q u i r e  f a c i l i t i e s  t o  c h e c k  w i t h  a l l  
S t a t e  n u r s e  a i d e  r e g i s t r i e s  t h e y  h u v e  
r e a s o n  t o  b e l i e v e  w i l l  i n c l u d e  
i n f o r m a t i o n  o n  a n  i n d i v i d u a l  b e f o r e  
u s i n g  t h a t  i n d i v i d u a l  a s  a  n u r s e  a i d e .  T o  
r e q u i r e  S t a t e s  a l s o  t o  c h e c k  w i t h  o t h e r  
S t a t e s  w o u l d  b e  d u p l i c a t i v e .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
r e s p o n d e d  t o  o u r  r e q u e s t  f o r  c o m m e n t s  
o n  t h e  l e n g t h  o f  t i m e  a d v e r s e  f i n d i n g s  
s h o u l d  r e m a i n  o n  t h e  r e g i s t r y .  S e v e r a l  
c o m m e n t e r s  b e l i e v e d  t h a t  f i n d i n g s  
s h o u l d  r e m a i n  o n  t h e  r e g i s t r y  
i n d e f i n i t e l y  o r  b e  r e m o v e d  o n l y  w h e n  
t h e y  w e r e  f o u n d  t o  h a v e  b e e n  m a d e  i n  
e r r o r  o r  w h e n  t h e  l i f e  o f  t h e  o f f e n d e r  i s  
o v e r .  O n e  c o m m e n t e r  b e l i e v e d  l h a t  
f i n d i n g s  s h o u l d  b e  r e m o v e d  w h e n  o n  
i n d i v i d u a l  i s  f o u n d  I n n o c e n t  i n  a  c o u r t  o f  
l a w .  V a r i o u s  n u m b e r s  o f  y e a r s  f o r  
f i n d i n g s  t o  r e m a i n  o n  t h o  r e g i s t r y  w e r e  
v o l u n t e e r e d ,  r a n g i n g  f r o m  1  y e a r  t o  1 0  
y e a r s ;  s o m e  c o m m e n t e r s  I n d i c a t e d  
d i s s a t i s f a c t i o n  w i t h  t h e  5  y e a r s  
p r o p o s e d  i n  t h e  N P R M  w i t h o u t  
r e c o m m e n d i n g  a  s e t  n u m b e r  o f  y e a r s .  
S o m e  c o m m e n t e r s  s u g g e s t e d  t h a t  t h e  
l e n g t h  o f  t i m e  f i n d i n g s  s h o u l d  r e m a i n  o n  
t h e  r e g i s t r y  s h o u l d  d e p e n d  o n  t h e  
s e v e r i t y  o f  t h e  f i n d i n g .  O n e  c o m m e n t e r  
s u g g e s t e d  t h a t  a d v e r s e  f i n d i n g s  s h o u l d  
r e m a i n  o n  r e c o r d  u s  l o n g  a s  t h e  p e n a l t y  
i s  i n  e f f e c t .  S o m e  c o m m e n t e r s  b e l i e v e d  
t h a t  i n d i v i d u a l s  w h o  w e r e  f o u n d  t o  h a v o  
a b u s e d  o r  n e g l e c t e d  a  r e s i d e n t  o r  
m i s a p p r o p r i a t e d  r e s i d e n t  p r o p e r t y  
s h o u l d  b e  r e m o v e d  f r o m  t h e  r e g i s t r y ,  
e i t h e r  p e r m a n e n t l y  o r  f o r  v o r i o u s  
l e n g t h s  o f  t i m e .  O n e  c o m m e n t e r  
b e l i e v e d  t h n t  i n d i v i d u a l s  w i t h  f i n d i n g s  
a g a i n s t  t h e m  s h o u l d  n o t  b o  r e i n s t a t e d .

Response: W e  h a v e  r e q u i r e d  t h a t  
a d v e r s e  f i n d i n g s  m a y  n o t  o r d i n a r i l y  b e  
r e m o v e d  f r o m  t h e  r e g i s t r y  b e c a u s e  n u r s o  
a i d e s  w h o  a r e  f o u n d  t o  h a v e  a b u s e d  o r  
n e g l e c t e d  a  r e s i d e n t  o r  m i s a p p r o p r i a t e d  
r e s i d e n t  p r o p e r t y  m a y  n o t  b e  e m p l o y e d  
b y  a  f a c i l i t y .  W e  b e l i e v e  l h a t  f a c i l i t i e s  
m u s t  b e  a b l e  t o  k n o w  w h i c h  i n d i v i d u a l s  
t h e y  m a y  n o t  e m p l o y .  W e  h o v e  
i n d i c a t e d  t h a t  f i n d i n g s  m u s t  b e  r e m o v e d  
w h e n  t h e  f i n d i n g s  w e r e  f o u n d  t o  h a v e  
b e e n  m a d e  i n  e r r o r  o r  i f  a n  i n d i v i d u a l  
h a s  b e e n  f o u n d  n o t  g u i l t y  i n  a  c o u r t  o f  
l a w  b e c a u s e  i t  w o u l d  b e  u n f a i r  a n d  
u n j u s t  t o  m u i n t a i n  i n c o r r e c t  i n f o r m a t i o n  
i n  t h e  r e g i s t r y .  F i n d i n g s  m a y  a l s o  b e  
r e m o v e d  w h e n  t h e  S t a t e  i s  i n f o r m e d  o f  
a n  i n d i v i d u a l ’ s  d e a t h .  W e  h a v e  n o t  
r e q u i r e d  t h a t  i n d i v i d u a l s  w h o  w e r e  
f o u n d  t o  h a v e  a b u s i  d  o r  n e g l e c t e d  a  
r e s i d e n t  o r  m i s a p p r o p r i a t e d  r e s i d e n t  
p r o p e r t y  b e  r e m o v e d  f r o m  t h e  r e g i s t r y  
b e c a u s e  s e c t i o n s  1 8 1 9 ( c )  ( 2 )  a n d  1 9 1 9 ( e )
( 2 )  o f  t h e  A c t  r e q u i r e  t h a t  n o t a t i o n s  o f  
f i n d i n g s  m u s t  b e  p l a c e d  o n  t h e  n u r s e  
a i d e  r e g i s t r y .

Comment: O n e  c o m m e n t e r  a s k e d  t h a t  
n o t a t i o n s  o f  m i s a p p r o p r i a t i o n  o f  
e m p l o y e r  p r o p e r t y  b e  p l a c e d  o n  t h e  
r e g i s t r y .  O n e  c o m m e n t e r  r e q u e s t e d  t h a t  
w e  r e q u i r e  n o t a t i o n s  o f  r e h a b i l i t a t i o n  t o  
b e  p l a c e d  o n  t h e  r e g i s t r y  a l o n g  w i t h  
d o c u m e n t a t i o n  o f  a d v e r s e  f i n d i n g s .

Response: W e  h a v e  n o t  a c c e p t e d  
t h e s e  c o m m e n t s  b e c a u s e  w e  b e l i e v e  t h a t  
o n l y  i n s t a n c e s  o f  a c t i o n s  a g a i n s t  
r e s i d e n t s  a r e  i n t e n d e d  t o  b e  p l a c e d  o n  
t h e  r e g i s t r y .  W e  a l s o  b e l i e v e  l h a t  i t  
w o u l d  b e  t o o  d i f f i c u l t  f o r  S t a t e s  t o  
d e f i n e  w h a t  c o n s t i t u t e s  r e h a b i l i t a t i o n .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  f a c i l i t i e s  s h o u l d  n o t  b e  h e l d  
r e s p o n s i b l e  i f  a n  a d v e r s e  f i n d i n g  i s  
m n d c  a g a i n s t  a  n u r s e  a i d e .

Response: W h i l e  f a c i l i t i e s  a r e  
r e s p o n s i b l e  f o r  a l l  o f  t h e  c a r c  p r o v i d e d  
t o  t h e i r  r e s i d e n t s ,  w e  u n d e r s t a n d  t h a t  
s o m e  c i r c u m s t a n c e s  a r e  b e y o n d  f u c i l i t y  
c o n t r o l .  W h e t h e r  o r  n o t  a  f a c i l i t y  i s  a t  
f a u l t  i s  a n  i s s u e  t h a t  i s  n o t  r e l a t e d  t o  t h e  
o p e r a t i o n  o f  t h e  r e g i s t r y .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  f i n d i n g s  o n  a  n u r s e  a i d e  s h o u l d  
t r i g g e r  a  f u l l  i n v e s t i g a t i o n  o f  t h e  f a c i l i t y  
w h e r e  t h e  n u r s e  a i d e  w a s  e m p l o y e d .

Response: W e  d o  n o t  b e l i e v e  t h a t  t h o  
i s o l a t e d  a c t i o n s  o f  o n e  e m p l o y e e  
n e c e s s a r i l y  w a r r a n t s  a  f a c i l i t y - w i d e  
i n v e s t i g a t i o n .  H o w e v e r ,  i f  t h e r e  n r e  
r e a s o n s  f o r  u  S t a t e  t o  b e l i e v e  t h n t  a  
f a c i l i t y  h a s  a  p r o b l e m  w i t h  r e s i d e n t  
a b u s e ,  n e g l e c t ,  o r  m i s a p p r o p r i a t i o n  o f  
p r o p e r t y ,  t h e n  t h e  S t a t e  s h o u l d  i n i t i a t e  
a n  i n v e s t i g a t i o n .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  r e g i s t r i e s  s h o u l d  k e e p  a  r e c o r d  o f  
a l l e g a t i o n s  o f  a b u s e ,  n e g l e c t ,  o r  
m i s a p p r o p r i a t i o n  o f  p r o p e r t y  b e c a u s e  a
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p a t t e r n  o f  a b u s e  c o u l d  b e  t h e  o n l y  
e v i d e n c e  a g a i n s t  a  n u r s e  a i d e .

Response: W e  b e l i e v e  t h a t  i t  w o u l d  b e  
u n f a i r  t o  l e a v e  a  b l e m i s h  o n  t h e  r e c o r d  
o f  a  n u r s e  a i d e  a g a i n s t  w h o m  n o  
a l l e g a t i o n s  h a v e  b e e n  s u b s t a n t i a t e d .

Comment: A  f e w  c o m m e n t e r s  a s k e d  
t h a t  S t a t e s  b e  p r o t e c t e d  f r o m  l i a b i l i t y  
f r o m  d e f a m a t i o n  s u i t 3 .

Response: S u c h  p r o t e c t i o n s  a r e  
b e y o n d  t h e  s c o p e  o f  t h e s e  r e g u l a t i o n s  
n n d  i t  w o u l d  t h e r e f o r e  b e  i n a p p r o p r i a t e  
t o  i n c l u d e  t h e m  i n  t h e  n u r s e  a i d e  
r e q u i r e m e n t s .

Comment: O n e  c o m m e n t e r  a s k e d  t h a t  
w e  d e f i n e  p e n a l t i e s  f o r  t h o s e  w h o  d o  n o t  
r e p o r t  r e s i d e n t  a b u s e  o r  n e g l e c t  o r  ' 
m i s a p p r o p r i a t i o n  o f  r e s i d e n t  p r o p e r t y .  
A n o t h e r  c o m m e n t e r  a s k e d  t h a t  w e  
e s t a b l i s h  a  m e t h o d  f o r  f a c i l i t i e s  t o  r e p o r t  
a b u s e  a n d  t r a c k  n u r s e  a i d e s  s u s p e c t e d  
o f  a b u s e .

Response: W e  h a v e  n o t  d e f i n e d  
p e n a l t i e s  f o r  t h o s e  w h o  d o  n o t  r e p o r t  
a b u s e  b e c a u s e  w e  b e l i e v e  t h a t  m a n y  
S t a t e s  h a v e  t h e i r  o w n  l a w s  w h i c h  d e f i n e  
s u c h  p e n a l t i e s .  W e  b e l i e v e  t h e  r e p o r t i n g  
o f  a b u s e  i s  a  f a i r l y  s t r a i g h t f o r w a r d  
p r o c e d u r e  a n d  t h e r e f o r e  h a v e  n o t  
e s t a b l i s h e d  a n y  r e p o r t i n g  m e t h o d s  i n  
o u r  r e g u l a t i o n s .  F a c i l i t i e s  c a n  a s k  t h e  
a g e n c y  o r  a g e n c i e s  r e s p o n s i b l e  f o r  
i n v e s t i g a t i n g  a d v e r s e  a l l e g a t i o n s  a g a i n s t  
n u r s e  a i d e s  w h e t h e r  i n v e s t i g a t i o n s  a r e  
p e n d i n g  a g a i n s t  a n  i n d i v i d u a l .

Comment: O n e  c o m m e n t e r  q u e s t i o n e d  
w h e t h e r  a n  i n q u i r y  t o  t h e  r e g i s t r y  w o u l d  
a l e i t  t h e  e m p l o y e r  o f  a  n u r s e  a i d e  
a c c u s e d  o f  a b u s e ,  n e g l e c t ,  o r  
m i s a p p r o p r i a t i o n  o f  p r o p e r t y .

Response: I f  t h e  S t a t e  h a s  m a d e  a  
f i n d i n g  t h a t  a  n u r s e  a i d e  h a s  a b u s e d  o r  
n e g l e c t e d  a  r e s i d e n t  o r  m i s a p p r o p r i a t e d  
r e s i d e n t  p r o p e r t y ,  t h i s  i n f o r m a t i o n  m u s t  
b e  d i s c l o s e d  b y  t h e  r e g i s t r y  a s  i n d i c a t e d  
i n  §  4 8 3 . 1 5 6 ( d ) .  W e  h a v e  n o t  r e q u i r e d  
t h e  r e g i s t r y  t o  k e e p  i n f o r m a t i o n  o n  
w h e t h e r  a n  i n d i v i d u a l  i s  u n d e r  
i n v e s t i g a t i o n ,  s o  a n  e m p l o y e r  w o u l d  n o t  
n e c e s s a r i l y  b e  i n f o r m e d  b y  t h e  r e g i s t r y  
i f  a n  i n d i v i d u a l  i s  a c c u s e d  o f  r e s i d e n t  
a b u s e  o r  n e g l e c t  c r  m i s a p p r o p r i a t i o n  o f  
r e s i d e n t  p r o p e r t y .

CommenU O n e  c o m m e n t e r  a s k e d  t h a t  
w e  n o t  r e q u i r e  a l l  d o c u m e n t a t i o n  o f  
i n v e s t i g a t i o n s  p r e c e d i n g  a d v e r s e  
f i n d i n g s  t o  b e  i n c l u d e d  o n  t h e  r e g i s t r y .  
T i l l s  c o m m e n t e r  b e l i e v e d  t h a t  l i m i t e d  
d o c u m e n t a t i o n  s h o u l d  b e  a v a i l a b l e  w i t h  
a  w r i t t e n  t r a n s c r i p t  a v a i l a b l e  o n  
r e q u e s t .

Response: W e  a g r e e  t h a t  a  c o m p l e t e  
t r a n s c r i p t  d o n s  n o t  n e e d  t o  b e  o n  t h e  
r e g i s t r y ,  u n d  w e  d i d  n o t  p r o p o s e  t h a t  a l l  
d o c u m e n t a t i o n  m u s t  b e  I n c l u d e d .  W e  
b e l i e v e  t h a t  a  s u m m a r y  c o n t a i n i n g  a l l  o f  
t h e  i n f o r m a t i o n  r e q u i r e d  i n  S  4 8 3 . 1 5 6 ( c )
( 1 )  ( i v )  w o u l d  b e  s u f f i c i e n t  t o  m e e t  t h i s  
r e q u i r e m e n t .

Comment: O n e  c o m m e n t e r  b e l i e v e d  
t h a t  f a c i l i t i e s  s h o u l d  b e  r e q u i r e d  t o  k e e p  
c o p i e s  o f  a n y  f i n d i n g s  r e p o r t e d  t o  t h e m  
o n  f i l e ,  A n o t h e r  c o m m e n t e r  b e l i e v e d  
t h a t  f i n d i n g s  s h o u l d  b e  r e p o r t e d  t o  t h e  
S t a t e  b o a r d  o f  r e g i s t r a t i o n .

Response: T h e s e  r e g u l a t i o n s  r e q u i r e  
f i n d i n g s  t o  b e  p l a c e d  o n  t h e  n u r s e  a i d e  
r e g i s t r y .  W e  b e l i e v e  i t  w o u l d  b e  
u n n e c e s s a r y  a n d  b u r d e n s o m e  t o  
f a c i l i t i e s  t o  r e q u i r e  t h e m  t o  k e e p  
i n f o r m a t i o n  o n  i n d i v i d u a l s  t h a t  t h e y  
c a n n o t  e m p l o y .  W e  d o  n o t  s e e  a n y  
b e n e f i t  i n  r e p o r t i n g  f i n d i n g s  t o  t h e  S l a t e  
b o a r d  o f  r e g i s t r a t i o n .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
w a n t e d  t o  k n o w  i f  n u r s e  a i d e s  f o u n d  t o  
h a v e  a b u s e d  o r  n e g l e c t e d  r e s i d e n t s  o r  
m i s a p p r o p r i a t e d  r e s i d e n t  p r o p e r t y  c a n  
b e  e m p l o y e d  b y  a  f a c i l i t y .  O n e  
c o m m e n t e r  b e l i e v e d  t h a t  e m p l o y m e n t  
s h o u l d  n o t  n e c e s s a r i l y  b e  t e r m i n a t e d  i n  
n o n  l i f e - t h r e a t e n i n g  c a s e s .  A  f e w  
c o m m e n t e r s  b e l i e v e d  t h a t  i n d i v i d u a l s  
a g a i n s t  w h o m  S t a t e s  m a d e  a d v e r s e  
f i n d i n g s  s h o u l d  b e  a l l o w e d  t o  s e e k  n e w  
e m p l o y m e n t  a f t e r  a  s e t  p e r i o d  o f  l i m e  o r  
a f t e r  c e r t a i n  c o n d i t i o n s  h a d  b e e n  m e t .  
O n e  c o m m e n t e r  r e q u e s t e d  t h a t  S t a t e s  b e  
a l l o w e d  t o  d e v i a t e  f r o m  t h e  e s t a b l i s h e d  
t i m e  l i m i t  o n  e m p l o y m e n t  i n  s p e c i a l  
c i r c u m s t a n c e s .  S o m e  c o m m e n t e r s  
w a n t e d  t o  k n o w  i f  f a c i l i t i e s  c o u l d  
e m p l o y  n u r s e  a i d e s  w h o  h a d  b e e n  f o u n d  
b y  t h e  S t a t e  t o  h a v e  a b u s e d  o r  n e g l e c t e d  
r e s i d e n t s  o r  m i s a p p r o p r i a t e d  r e s i d e n t  
p r o p e r t y  b u t  h a d  n o t  b e e n  c o n v i c t e d  i n  a  
c o u r t  o f  l a w .  O t h e r  c o m m e n t e r s  w a n t e d  
a s s u r a n c e s  t h a t  a  p r o h i b i t i o n  o f  
e m p l o y m e n t  f o r  i n d i v i d u a l s  f o u n d  t o  
h a v e  a b u s e d  o r  n e g l e c t e d  a  r e s i d e n t  o r  
m i s a p p r o p r i a t e d  r e s i d e n t  p r o p e r t y  d i d  
n o t  c o n f l i c t  w i t h  S t a t e  l a w s  r e g a r d i n g  
d i s c r i m i n a t i o n  b a s e d  o n  c r i m i n a l  
r e c o r d s .  A  f e w  c o m m e n t e r s  w a n t e d  t o  
k n o w  h o w  l o n g  a  p r o h i b i t i o n  o n  
e m p l o y m e n t  w o u l d  l a s t .  O n e  i n d i v i d u a l  
q u e s t i o n e d  w h e t h e r  a  n u r s e  a i d e  c o u l d  
w o r k  d u r i n g  t h e  t i m e  a l l o w e d  t o  c o r r e c t  
i n a c c u r a c i e s .

Response: A c c o r d i n g  t o  4 2  C F R  
4 8 3 . 1 3 ( c ) ,  w h i c h  d e l i n e a t e s  r e s i d e n t  
b e h a v i o r  a n d  f a c i l i t y  p r a c t i c e s  f o r  l o n g ­
t e r m  c a r e  f a c i l i t i e s ,  f a c i l i t i e s  m a y  n o t  
e m p l o y  a n y  i n d i v i d u a l  w h o  h a s  b e e n  
f o u n d  b y  t h e  S t a t e  t o  h a v u  a b u s e d  o r  
n e g l e c t e d  a  r e s i d e n t  o r  m i s a p p r o p r i a t e d  
r e s i d e n t  p r o p e r t y  o r  w h o  h a s  b e e n  
c o n v i c t e d  o f  s u c h  a n  o f f e n s e  i n  a  c o u r t  
o f  l a w .  T o  m a i n t a i n  c o n s i s t e n c y  i n  o u r  
r e g u l a t i o n s ,  w e  h a v e  n o t  m a d e  a n  
e x c e p t i o n  t o  t h i s  p r o v i s i o n  i n  t h e  n u r s e  
a i d e  r e q u i r e m e n t s .  W e  b e l i e v e  i t  w o u l d  
b e  i r r e s p o n s i b l e  f o r  u a  t o  a l l o w  n u r s e  
a i d e s  w h o  h a v e  a b u s e d  o r  n e g l e c t e d  
r e s i d e n t s  o r  m i s a p p r o p r i a t e d  r e s i d e n t  
p r o p e r t y  t o  h a v e  t h e  o p p o r t u n i t y  t o  
j e o p a r d i z e  r e s i d e n t  s a f e t y  a g a i n .  T h e r e  
i s  n o  p r o v i s i o n  t o  a l l o w  a n  i n d i v i d u a l

w h o  h a s  b e e n  f o u n d  b y  t h e  S t a t e  t o  h a v e  
a b u s e d  o r  n e g l e c t e d  a  r e s i d e n t  o r  t o  
h a v e  m i s a p p r o p r i a t e d  r e s i d e n t  p r o p e r t y  
b u t  w h o  h a s  n o t  b e e n  c o n v i c t e d  i n  a  
c o u r t  o f  l a w  t o  b e  e m p l o y e d  b y  a  
f a c i l i t y .  W e  b e l i e v e  t h a t  i t  l a  a  f a c i l i t y ' s  
c h o i c e  w h e t h e r  o r  n o t  t o  u s e  a n  
i n d i v i d u a l  w h o  i s  a p p e a l i n g  t h e  
a c c u r a c y  o f  a  f i n d i n g .

Section 403.156(d) Disclosure of 
Information
S u m m a r y  o f  N P R M  P r o v i s i o n s

P a r a g r a p h  ( d )  ol §  4 8 3 . 1 5 8  s p e c i f i e d  
t h a t —

•  T h e  S t a t e  m u s t  d i s c l o s e  t o  a n y  
r e q u e s t e r  w i t h i n  t e n  w o r k i n g  d a y s  a  
m i n i m u m  o f  w h e t h e r  a n  i n d i v i d u a l  
s p e c i f i e d  hy t h e  r e q u e s t e r  i s  i n c l u d e d  o n  
t h e  r e g i s t r y  a n d ,  i f  s o ,  t h e  d a t e  o f  t h e  
i n d i v i d u a l ' s  c o m p e t e n c y  e v a l u a t i o n  a n d  
t h e  n a m e  o f  t h e  e n t i t y  t h a t  p e r f o r m e d  
t h e  c o m p e t e n c y  e v a l u a t i o n .  T h e  S t a t e  
m a y  d i s c l o s e  o t h e r  i n f o r m a t i o n  i t  d e e m s  
a p p r o p r i a t e .

•  T h e  S t a t e  m u s t  d i s c l o s e  a l l  
i n f o r m a t i o n  c o n t a i n e d  i n  t h e  r e g i s t r y  
w i t h i n  t e n  w o r k i n g  d a y s  t o  e n y  
M e d i c a r e  o r  M e d i c a i d  p a r t i c i p a t i n g  
s k i l l e d  n u r s i n g  f a c i l i t y ,  n u r s i n g  f a c i l i t y ,  
h o m e  h e a l t h  a g e n c y ,  h o s p i t a l ,  
o m b u d s m a n ,  o r  a n y  o t h e r  r e p r e s e n t a t i v e  
o f  a n  o f f i c i a l  a g e n c y  w i t h  a  n e e d  t o  
k n o w ,  u p o n  r e c e i p t  o f  a  w r i t t e n  r e q u e s t  
f o r  s u c h  i n f o r m a t i o n ,  w h i c h  m u s t  
i n c l u d e  t h e  r e a s o n  f o r  t h e  r e q u e s t .

9 T h e  S t a t e  m u s t  p r o v i d e  t h e  n u r s e  
a i d e  w i t h  a  c o p y  o f  a l l  i n f o r m a t i o n  
c o n t a i n e d  i n  t h e  r e g i s t r y  o n  h i m  o r  h e r  
w i t h i n  3 0  d a y s  o f  t h e  d a t e  t h e  i n d i v i d u a l  
i s  p l a c e d  o n  t h e  r e g i s t r y .  T h e  S t a t e  m u s t  
a l s o  p r o v i d e  t h e  n u r s e  a i d e  w i t h  a  c o p y  
o f  a l l  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  
r e g i s t r y  o n  h i m  o r  h e r  w i t h i n  3 0  d a y s  o f  
a n y  c h a n g e s  o r  a d d i t i o n a l  t o  t h i s  
i n f o r m a t i o n .  T h e  n u r s e  a i d e  m u s t  b e  
p e r m i t t e d  a t  l e a s t  3 0  d a y s  w i t h i n  w h i c h  
t o  c o r r e c t  a n y  m i s s t a t e m e n t s  o r  
i n a c c u r a c i e s  c o n t a i n e d  i n  t h e  
i n f o r m a t i o n  m a i n t a i n e d  b y  t h e  r e g i s t r y  
o n  t h a t  i n d i v i d u a l .

C o m m e n t s  a n d  R e s p o n s e s

Comment: A  n u m b e r  o f  c o m m e n t e r s  
w e r e  c o n c e r n e d  a b o u t  r e l e a s e  ol r e g i s t r y  
i n f o r m a t i o n  t o  t h e  p u b l i c .  S e v e r a l  
c o m m e n t e r s  b e l i e v e d  t h a t  w e  s h o u l d  n o t  
a l l o w  a n y  r e g i s t r y  i n f o r m a t i o n  l o  b e  
r e l e a s e d  t o  t h e  p u b l i c .  A  f e w  
c o m m e n t e r s  w u n t e d  u s  t o  p r o h i b i t  
S t a t e s  f r o m  d i v u l g i n g  i n f o r m a t i o n  t o  
I n d i v i d u a l s  s e e k i n g  c r e d i t  r e f e r e n c e s  
a n d  m a i l i n g  l i s t s  o r  w e r e  c o n c e r n e d  t h a t  
r e l e a s e  o f  I n f o r m a t i o n  t o  t h e  p u b l i c  
c o u l d  j e o p a r d i z e  t h e  s a f e t y  o f  
i n d i v i d u a l s  o n  t h e  r e g i s t r y .  S o m e  
c o m m e n t e r s  b e l i e v e d  t h a t  w e  s h o u l d



F edera l R eg ister /  Vol. 56, No. 187 /  T hursday , S ep tem b er 20, 1991 /  Rules and  R egulations 48915

only permit Stutes to tell the public 
whether an individual is on the registry 
or that only information relating to 
training nnd competency evaluation 
should be released. A  few  commenters 
believed that all requesters should be 
told whether there are adverse findings 
on nn individual. A  few  commenters 
believed that w c  shculd require States 
lo give all information to the public. One 
commenter agreed that information 
should be released as proposed in the 
NPRM .

Response: S e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( e ) ( 2 )  o f  t h e  A c t  r e q u i r e  t h a t  
i n f o r m a t i o n  i n  t h e  r e g i s t r y  b e  a v a i l a b l e  
t o  t h e  p u b l i c .  H o w e v e r ,  w e  a g r e e  w i t h  
c o m m e n t e r s  t h a t  i t  i s  n o t  n e c e s s a r y  t o  
d i s c l o s e  p e r s o n a l  i n f o r m a t i o n  o n  
i n d i v i d u a l s  o n  t h e  r e g i s t r y .  T h e r e f o r e ,  
t h e  o n l y  i n f o r m a t i o n  w e  h a v e  r e q u i r e d  
t o  b o  d i s c l o s e d  b y  t h e  r e g i s t r y  i s  t h e  
d a t e  a n  i n d i v i d u a l  b e c a m e  e l i g i b l e  l o  b e  
p l u c e d  o n  t h e  r e g i s t r y  a n d  i n f o r m a t i o n  
r e l a t i n g  t o  a d v e r s e  f i n d i n g s  a s  d i s c u s s e d  
i n  §  4 8 3 , 1 5 6 ( c ) ( i v ) .  S t a t e s  h a v e  t h e  
o p t i o n  o f  d i s c l o s i n g  o t h e r  i n f o r m a t i o n  
t h e y  d e e m  n e c e s s a r y .  B e c a u s e  w e  d o  
n o t  b e l i e v e  t h a t  i t  i s  n e c e s s a r y  t o  
d i s c l o s e  p e r s o n a l  i n f o r m a t i o n  l o  a n y  
r e q u e s t e r ,  w e  h a v e  d e l e t e d  t h e  l i s t  o f  
e n t i t i e s  p r o p o s e d  i n  §  4 8 3 . 1 5 8 ( d ) ( 2 ) .

Comment: A  few  commenters 
believed that release o f registry 
information to the public should be done 
in accordance w ith  State laws.

Response: W e  b e l i e v e  t h a t  w e  h a v e  
d e f i n e d  t h e  m i n i m u m  i n f o r m a t i o n  t h a t  
S t a t e s  m u s t  c o l l e c t  t o  b e  i n  c o m p l i a n c e  
w i t h  s e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  1 9 1 9 ( e ) ( 2 )  o f  
t h e  A c t .  W e  d o  n o t  b e l i e v e  t h a t  w e  h a v e  
p r e e m p t e d  a n y  S t a t e  l a w s  i n  r e q u i r i n g  
t h i s  i n f o r m a t i o n  t o  b e  d i s c l o s e d .

Comment: S e v e r a l  c o m m e n t e r s  h a d  
v a r i o u s  q u e s t i o n s  o n  o r  s u g g e s t i o n s  f o r  
a d d i t i o n s  t o  e n t i t i e s  i n  p r o p o s e d  
§  4 8 3 . 1 5 6 ( d ) ( 2 ) .  O n e  c o m m e n t e r  w a s  
c o n c e r n e d  t h a t  r e g i s t r i e s  c o u l d  n o t  
r e f u s e  t o  p r o v i d e  i n f o r m a t i o n  t o  e n t i t i e s  
i n  p r o p o s e d  §  4 8 3 . 1 5 6 ( d ) ( 2 )  b e c a u s e  w e  
d i d  n o t  l i s t  u n a c c e p t a b l e  r e a s o n s  f o r  
r e q u e s t i n g  i n f o r m a t i o n .  O n e  c o m m e n t e r  
b e l i e v e d  t h a t  o m b u d s m e n  s h o u l d  n o t  b e  
r e q u i r e d  t o  g i v e  r e a s o n s  f o r  t h e i r  
r e q u e s t s  t o  t h e  r e g i s t r y .

Response: A s  w e  i n d i c a t e d  e a r l i e r ,  i v c  
h a v e  r e q u i r e d  i n f o r m a t i o n  o n  t h o  
r e g i s t r y  t o  b e  d i s c l o s e d  t o  a l l  r e q u e s t e r s  
o n d  h a v e  t h e r e f o r e  d e l e t e d  
§  4 8 3 . 1 5 8 ( d ) ( 2 ) .  S e c t i o n  4 0 3 . 1 5 0 ( d ) ( 2 )  a l s o  
c o n t a i n e d  a  r e q u i r e m e n t  t o  r e q u e s t  
i n f o r m a t i o n  i n  w r i t i n g  a n d  t o  p r o v i d e  a  
r e a s o n  f o r  I h e  r e q u e s t .  T h e s e  
r e q u i r e m e n t s  w e r e  d e l e t e d  b e c a u s e  w e  
d o  n o t  w i s l i  t o  l i m i t  a c c e s s  t o  r e g i s t r y  
i n f o r m a t i o n .

Comment: One commenter believed 
that facilities should have access to

information on nurse aides categorized 
by facility.

Response: W e  have deleted from the 
final rule uny requirements thut the 
registry maintain information on 
individuals' employers. W e  therefore 
believe that it would be extrem ely 
burdensome, if not impossible, for a 
State to provide registry information on 
nurse aides categorized b y  facility.

Comment: A  few  commenters 
believed that nurse aides should only 
receive the information the registry 
contains on them when they request 
such information or thnt nurso aides 
should only receive some information. 
One commenter believed it was unclear 
whether providing a copy of the registry 
information to nurse aides wus a 
necessary expense. Another commenter 
believed that information on the registry 
should be given to nurse aides once per 
year or on the request o f the nurse aide. 
One commenter believed that nurse 
aides should not receive this 
information because it is their 
responsibility to provide uccuratc 
information to the registry.,

Response: B e c a u s e  o f  I h e  i m p o r t a n c e  
o f  t h e  r e g i s t r y  t o  t h e  e m p l o y m e n t  
p r o s p e c t s  o f  n u r s e  a i d e s ,  w e  b e l i e v e  t h a t  
n u r s e  a i d e s  m u s t  b e  g i v e n  a  r e a s o n a b l e  
o p p o r t u n i t y  t o  r e v i e w  a n d  c o r r e c t  t h e  
i n f o r m a t i o n  t h e  r e g i s t r y  m a i n t a i n s  o n  
t h e m .  H o w e v e r ,  w e  d o  n o t  b e l i e v e  t h a t  
a l !  n u r s e  a i d e s  w i l l  w i s h  t o  i n s p e c t  t h e  
i n f o r m a t i o n  t h e  r e g i s t r y  c o n t a i n s  o n  
t h e m .  T h e r e f o r e ,  w e  h a v e  r e q u i r e d  l h a t  
t h e  S t a t e  p r o v i d e  t o  i n d i v i d u a l s  t h e  
i n f o r m a t i o n  t h e  r e g i s t r y  c o n t a i n s  o n  
t h e m  w h e n  a d v e r s e  f i n d i n g s  a r e  p l a c e d  
o n  t h e  r e g i s t r y  a n d  o t h e r w i s e ,  u p o n  t h e  
i n d i v i d u a l ' s  r e q u e s t .  I t  i s  n e c e s s a r y  f o r  
i n d i v i d u a l s  t o  r e c e i v e  u  c o p y  o f  a d v e r s e  
f i n d i n g s  b e c a u s e  s e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( c ) ( 2 )  o f  t h e  A c t  r e q u i r e  l h a t  n u r s e  
a i d e s  b e  p e r m i t t e d  t o  r e b u t  a d v e r s e  
f i n d i n g s .

Comment: One commenler believed 
thnt not all changes or additions to the 
registry require notification to ihe nurse 
uide and cited examples.

Response: W e  have reduced the 
nmount of information required to be on 
the registry, and w e believe that all of 
the information now  required to be on 
the registry is sufficiently important to 
warrant notification o f registrants.

Comment: One commenter believed 
that we should require Stales to provide 
individuals who ure on Ihe registry w ith 
a picture identification card. Th is 
commenter believed that registries 
would not have to give registry 
information to nurse uides if such a card 
were used.

Response: W c  have nol accepted this 
comment because we do not believe that 
such identification curds arc necessary

f o r  t h e  e f f i c i e n t  o p e r a t i o n  o f  u  n u r s e  
a i d e  r e g i s t r y .

Comment: M a n y  c o m m e n t e r s  
s u g g e s t e d  n d d i n g  a  p r o v i s i o n  t o  p r o t e c t  
f a c i l i t i e s  f r o m  l i a b i l i t y  w h e n  t h e y  
r e c e i v e  i n c o r r e c t  i n f o r m a t i o n  f r o m  t h e  
r e g i s t r y  o r  w o n d e r e d  i f  f a c i l i t i e s  w e r e  
p r o t e c t e d .

Response: F a c i l i t i e s  a r c  r e s p o n s i b l e  
f o r  u s i n g  o n l y  n u r s e  a i d e s  w h o  a r e  
c o m p e t e n t  t o  p r o v i d e  s e r v i c e s .  I n  p a p e r  
v i o l a t i o n s  ( i . e . ,  t h e  r e g i s t r y  i n c o r r e c t l y  
i n d i c a t e d  t h a t  a n  i n d i v i d u a l  m e t  t r a i n i n g  
a n d  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t s ,  b u t  n o  i n c o m p e t e n t  c a r c  
w a s  p r o v i d e d ) ,  w e  b e l i e v e  t h a t  e v i d e n c e  
o f  r e g i s t r y  e r r o r  w i l l  b e  c o n s i d e r e d  i n  
d e t e r m i n i n g  w h e t h e r  t h e  f a c i l i t y  s h o u l d  
r e c e i v e  a  d e f i c i e n c y .

Comment: A  f e w  c o m m e n l e r s  
b e l i e v e d  t h n t  a n  i n d i v i d u a l  s h o u l d  b e  
p r o v i d e d  a  c o p y  o f  a l l  o f  t h e  i n f o r m a t i o n  
o n  h i m  o r  h e r  i n  t h e  r e g i s t r y  i n  l e s s  t h a n  
t h e  3 0  d a y s  p r o p o s e d  i n  §  4 8 3 . 1 5 6 ( d ) ( 3 )  
o f  t h e  N P R M .  S o m e  c o m m e n t e r s  
b e l i e v e d  t h a t  i n d i v i d u a l s  o n  t h e  r e g i s t r y  
s h o u l d  h a v e  t h e  s a m e  r e s p o n s e  t i m e  a s  
r e q u e s t e r s .  O t h e r  c o m m e n l e r s  s u g g e s t e d  
t h r e e  d a y s  o r  t e n  d a y s  a s  a p p r o p r i a t e  
t i m e  l i m i t s  f o r  r e g i s t r i e s  t o  p r o v i d e  
i n d i v i d u a l s  w i t h  c o p i e s  o f  t h e i r  f i l e s .
O n e  c o m m e n t e r  b e l i e v e d  t h a t  
i n d i v i d u a l s  s h o u l d  r e c e i v e  c o p i e s  o f  
t h e i r  f i l e s  i m m e d i a t e l y  w h e n  t h e y  m a k e  
t h e  r e q u e s t  i n  p e r s o n .

Response: W e  b e l i e v e  t h a t  n u r s e  
a i d e s  a r e  e n t i t l e d  l o  t h e  s a m e  s e r v i c e s  
a s  i n q u i r e r s  a n d  h u v e  t h e r e f o r e  r e q u i r e d  
t h a t  t h e  S t u t e  p r o m p t l y  p r o v i d e  
i n d i v i d u a l s  o n  t h e  r e g i s t r y  w i t h  t h e  
i n f o r m a t i o n  c o n t a i n e d  o n  t h e m  w h e n  
t h e y  r e q u e s t  i t .  I n  a d d i t i o n ,  a s  n o t e d  
e a r l i e r ,  t h e  S t a t e  '■.lust p r o v i d e  
i n d i v i d u a l s  w i t h  t h e  i n f o r m a t i o n  t h e  
r e g i s t r y  c o n t a i n s  o n  t h e m  w h e n  a d v e r s e "  
f i n d i n g s  a r e  p l a c e d  o n  t h o  r e g i s t r y .  W e  
b e l i e v e  i t  i s  r e a s o n a b l e  t o  e x p e c t  t h a t  
i n f o r m a t i o n  w i l l  u s u a l l y  b e  p r o v i d e d  
w i t h i n  t e n  d a y s .

Comment: A  f e w  c o m m e n l e r s  
b e l i e v e d  t h a t  i n d i v i d u a l s  w h o  n r e  o n  t h e  
r e g i s t r y  s h o u l d  o n l y  h a v e  1 5  d a y s  t o  
c o r r e c t  a n y  i n a c c u r a c i e s  o n  t h e  r e g i s t r y  
i n s t e a d  o f  t h e  3 0  d a y s  p r o p o s e d  i n  t h e  
N P R M .  O n e  c o m m e n t e r  a g r e e d  w i t h  t h e  
p r o p o s e d  t i m e  f r a m e .

Response: W h i l e  w e  b e l i e v e  i t  i s  
b e n e f i c i a l  f o r  a l l  c o n c e r n e d  t o  h a v e  
i n a c c u r a c i e s  o n  t h e  r e g i s t r y  c o r r e c t e d  a s  
s o o n  a s  p o s s i b l e ,  w e  d o  n o t  b e l i e v e  t h a t  
1 5  d a y s  w o u l d  a l w a y s  b e  a d e q u a t e  t i m e  
t o  a l l o w  f o r  c o r r e c t i o n s .  T o  e n s u r e  t h u t  
n u r s e  a i d e s  h a v e  e n o u g h  t i m e  t o  c o r r e c t  
i n a c c u r a c i e s ,  w e  h a v e  r e q u i r e d  t h a t  
i n d i v i d u a l s  o n  t h e  r e g i s t r y  m u s t  h a v e  
s u f f i c i e n t  t i m e  t o  c o r r e c t  a n y  
m i s s t u t c m e n t s  o r  i n a c c u r a c i e s  c o n t a i n e d  
i n  t h e  r e g i s t r y .
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Com mentO n e  c o m m e n te r  b e lie v e d  
lh a t  n u rse  a id e s  sh o u ld  b e  a llo w e d  
a c c e s s  to  a ll  in fo rm a tio n  o n  in d iv id u a ls  
in  th e  re g is try .

Response: N u r s e  a id e s  h a v e  th e  s a m e  
a c c e s s  to  re g is try  in fo rm a t io n  o n  o th e r  
in d iv id u a ls  a s  o th e r  m e m b e rs  o f  th e  
p u b lic .

S u m m a ry  o f  C h a n g e s  to  S e c tio n  483.150

In  re s p o n s e  to  c o m m e n ts , in  a d d it io n  
to  m in o r  te c h n ic a l  o r  e d ito r ia l  c h a n g e s , 
w e  a re  m ak in g  th e  fo llo w in g  c h a n g e s :

•  W e  h a v e  d e le te d  s e v e ra l  p ro p o s e d  
re q u ire m e n ts  a n d  h a v e  a d d e d  s e v e ra l  
o th e r  r e q u ire m e n ts  fo r  th e  
e s ta b lish m e n t,  o p e ra t io n ,  a n d  c o n te n t  o f  
a  n u rse  a id e  re g is try , a s  d is c u s s e d  in  th e  
c o m m e n ts  a n d  r e s p o n s e s .

•  In § 483.156(b)(4), w e  h a v e  
p ro h ib ite d  S ta te s  fro m  c h a rg in g  
re g is tra tio n  fe e s  to  in d iv id u a ls  l is te d  in  
th e  re g is try .

•  In  § 483.156(d)(1), w e  h a v e  re q u ire d  
lh a t  th e  in fo rm a tio n  s p e c if ie d  in
§ 403.156(c)(1) (iii) a n d  (iv) b e  d is c lo s e d  
to  a ll  re q u e s te rs .

•  In  § 483.156(d)(2), w e  h a v e  c la r if ie d  
th a t  th e  re g is try  m u s t  (1) p ro m p tly  
p ro v id e  a ll  in d iv id u a ls  o n  th e  re g is try  
w ith  a  c o p y  o f  th e  in fo rm a tio n  c o n ta in e d  
in  th e  re g is try  o n  th em  w h e n  a d v e r s e  
fin d in g s  a r e  p la c e d  o n  th e  re g is try  a n d  
u p o n  re q u e s t ;  a n d  (2) a l lo w  in d iv id u a ls  
o n  th e  re g is try  s u ff ic ie n t tim e  to  c o r re c t  
a n y  m is s ta te m e n ts  o r  in a c c u ra c ie s .

Section 483.158 FFP for Nurse Aide 
Training and Competency Evaluation
S u m m ary  o f  N P R M  P ro v is io n s

S e c tio n  483.153 s p e c if ie d  th a t  S ta te  
e x p e n d i tu re s  fo r  N A T C E P s a n d  C E Ps 
a re  a d m in is t ra t iv e  c o s ts  a n d  a re  
m a tc h e d  a s  in d ic a te d  in  § 433.15(b) (8) 
o f  c h a p te r  IV  o f  42  C FR . I t  a ls o  sp e c if ie d  
th a t  F IT  is  o n ly  a v a i la b le  fo r  S ta te  
e x p e n d i tu re s  a s s o c ia te d  w ith  tra in in g  
a n d  e v a lu a tio n  o f  p e r s o n s  e m p lo y e d  b y  
a  fa c ility  o r  w h o  h a v e  a  c o m m itm e n t to  
b e  e m p lo y e d  b y  a  fa c ili ty .

C o m m e n ts  a n d  R e s p o n s e s

Comment: O n e  c o m m e n te r  a s k e d  w h o  
is re q u ire d  to  p a y  fo r  N A T C E P s.

Response: T h e  p r o v is io n s  in  § 483.158 
u d d re s s  o n ly  th e  a v a i la b i l i ty  o f  FFP.
T h e y  d o  n o t  a d d r e s s  th e  sp e c if ic  is s u e  o f  
w h o  is re q u ire d  to  p a y  fo r  N A T C E P s. 
W h ile  n o  in d iv id u a ls  a r e  p ro h ib ite d  
fro m  p a y in g  fo r  N A T C E P s a n d  C E Ps, w e  
n o te  th a t  S ta te s  a rc  p r o h ib ite d  from  
a p p ro v in g  p ro g ra m s  th a t  c h a rg e  fe e s  lo 
n u rs e  a id e s  w h o  a r e  e m p lo y e d  b y . o r  
w h o  h a v e  a n  o f fe r  o f  e m p lo y m e n t from , 
a fac ility . W e  a ls o  n o te  th a t  S ta te s  m u s t 
p ro v id e  fo r  th e  r e im b u rs e m e n t  o f  c o s ts  
a s s o c ia te d  w ith  N A T C E P s a n d  C E P s fo r 
n u rs e  a id e s  w h o  b e c o m e  e m p lo y e d  b y

(o r w h o  re c e iv e  a n  o ffe r  o f  e m p lo y m e n t 
from ] a  fa c ili ty  n o t  l a t e r  th a n  1 2  m o n th s  
a f te r  c o m p le tio n  o f  a  N A T C E P  o r  CEP.

Comment: O n e  c o m m e n te r  b e lie v e d  
th a t  M e d ic a id  sh o u ld  o n ly  p a y  fo r  th e  
t ra in in g  a n d  c o m p e te n c y  e v a lu a t io n  o f  
n u r s e  a id e s  w h o  w o rk  in  M e d ic a id  
n u rs in g  fa c ili t ie s .

Response: S e c tio n  8901(b) (5) (B) o f  
O B R A  '89  re q u ire s  th a t ,  u n til  O c to b e r  1 , 
1990, M e d ic a id  m u s t  p a y  fo r N A T C E P s 
a n d  C E P s fo r n u rs e  a id e s  w h o  a r e  
e m p lo y e d  in  S N F s c e r tif ie d  b y  M e d ic a re  
a n d  N F s  c e r t if ie d  b y  M e d ic a id . A f te r  
O c to b e r  1 ,1 9 9 0 , th e s e  c o s ts  w ill  b e  
a p p o r t io n e d  b e tw e e n  M e d ic u re  a n d  
M e d ic a id .

Comment: S e v e ra l  c o m m e n te rs  
a d d r e s s e d  th e  is s u e  o f  p a y m e n t  fo r  th e  
tra in in g  a n d  c o m p e te n c y  e v a lu a t io n  o f  
a id e s  e m p lo y e d  b y  te m p o ra ry  a g e n c ie s . 
S o m e  o f  th e s e  c o m m e n te rs  b e lie v e  th a t  
n o  m o n e y  sh o u ld  b e  a v a i la b le  fo r  th e  
t ra in in g  a n d  c o m p e te n c y  o f  th e s e  
in d iv id u a ls , b u t  o th e rs  b e lie v e  th a t  n o t  
p a y in g  fo r  th e s e  in d iv id u a ls  w o u ld  b e  
d is c r im in a to ry .

Response: We  c a n n o t  p e rm it  F F P  to  
b e  u s e d  to  m a tc h  p a y m e n ts  fo r  th e  
t ra in in g  a n d  c o m p e te n c y  e v a lu a t io n  o f  
n u r s e  a id e s  w h o  w o rk  fo r te m p o ra ry  
a g e n c ie s  b e c a u s e  w e  d o  n o t  b e lie v e  w e  
h a v e  th e  a u th o r i ty  to  m a tc h  
e x p e n d i tu re s  fo r  tra in in g  a n d  
c o m p e te n c y  e v a lu a t io n  o f  in d iv id u a ls  
w h o  d o  n o t  h a v e  a n  e m p lo y m e n t 
r e la t io n s h ip  w ith  a  fa c ility .

Comment: S o m e  c o m m e n te rs  
r e q u e s te d  lh a t  c e r ta in  s a la r y  a n d  
e m p lo y e r /e m p lo y e e  r e la t io n s  i s s u e s  
su c h  a s  s a la ry  r a te ,  p a y m e n t  fo r  in - 
s e rv ic e  tra in in g , a n d  w o rk e rs  
c o m p e n s a tio n  b e  a d d r e s s e d  in  th e  
re g u la tio n s .

Response: W e  d o  n o t  c o n s id e r  s a la r y  
a n d  e m p lo y e r /e m p lo y e e  r e la t io n s  is s u e s  
a s  b e in g  w ith in  o u r  re a lm  o f  a u th o r i ty  
a n d  h a v e  th e re fo re  n o t a d d r e s s e d  th em  
in  o u r  re g u la tio n s .

Comment: S e v e ra l  c o m m e n te rs  
b e lie v e d  th a t  n e i th e r  n u r s e  a id e s  n o r  
fa c i l i t ie s  sh o u ld  h a v e  to  p a y  fo r 
N A T C E P s o r  th a t  fa c i li t ie s  s h o u ld  b e  
re im b u rs e d  fo r  p ro g ra m s . A  fe w  
c o m m e n te rs  a s k e d  w h e th e r  fa c i li ty  
re im b u rs e m e n t fo r  p ro g ra m s  th a t  
in c lu d e d  v a r io u s  c o n te n t ,  e.g ., C PR , 
c o u ld  b e  so u g h t.

Response: S e c tio n s  1819(f) (2) (A ) o n d  
1919(f) (2) (A) p ro h ib it  S ta te s  fro m  
a p p ro v in g  N A T C E P s u n d  C E P s th a t  
c h a rg e  fe e s  to  n u r s e  a id e s  w h o  a r e  
e m p lo y e d  b y , o r  w h o  h a v e  a n  o f fe r  o f 
e m p lo y m e n t from , a  fa c ility . F a c il i t ie s  
m a y  b e  re im b u rs e d  b y  th e  S ta te  fo r  th e  
c o s ts  a s s o c ia te d  w ith  a ll S ta te - a p p ro v e d  
N A T C E P s a n d  C E Ps.

Comment- O n e  c o m m e n te r  w a n te d  to  
k n o w  w h o  m u s t p a y  fo r  th e  tra in in g  a n d

c o m p e te n c y  e v a lu a t io n  o f  in d iv id u a ls  
w h o  d o  n o t  w o rk  in  fa c i li t ie s  o r  w h o  a r e  
u n e m p lo y e d . A n o th e r  c o m m e n te r  a s k e d  
i f  in d iv id u a ls  w h o  a r e  n o t e m p lo y e d  a s  
n u r s e  a id e s  m a y  p a y  fo r  th e ir  o w n  
tra in in g . O n e  c o m m e n te r  b e lie v e d  th a t  
F F P  s h o u ld  o n ly  b e  a v a i la b le  fo r  th e  
t ra in in g  a n d  c o m p e te n c y  e v a lu a t io n  o f  
n u r s e  a id e s  w h o  a r e  a c tu a l ly  e m p lo y e d  
in  a  fa c ility .

Response: A n y  n u m b e r  o f  p e r s o n s  o r  
e n ti t ie s ,  in c lu d in g  in d iv id u a ls  n o t  
e m p lo y e d  a s  n u rs e  a id e s  in  a  fa c ility , 
c o u ld  p a y  fo r  su c h  tra in in g . H o w e v e r ,  
F F P  is  o n ly  a v a i la b le  fo r c o s ts  
a s s o c ia te d  w ith  N A T C E P s a n d  C E Ps fo r  
n u r s e  a id e s  w h o  a r e  e m p lo y e d  b y , o r  
w h o  h a v e  a n  o ffe r  o f  e m p lo y m e n t fro m , 
a  fa c ili ty , o r  w h o  o b ta in  e m p lo y m e n t 
w ith  (c r  a n  o f fe r  o f  e m p lo y m e n t fro m ) a  
fa c i li ty  n o t  l a t e r  th a n  12 m o n th s  a f te r  
c o m p le tin g  a  N A T C E P  o r  CEP.

S u m m a ry  o f  C h a n g e s  to  S e c tio n  483.158

A f te r  c o n s id e ra t io n  o f  th e  p u b lic  
c o m m e n ts  a n d  c h a n g e s  c o n ta in e d  in  
O B R A  '90, w e  h a v e  re v is e d  § 403.158(b) 
o f  o u r  re g u la tio n  to  p e rm it  F F P  fo r  
N A T C E P s a n d  C E Ps fo r  n u rse  a id e s  w h o  
o b ta in  e m p lo y m e n t w ith , o r  a n  o f fe r  o f  
e m p lo y m e n t fro m  a  fa c ili ty  n o t  l a te r  

la n  12  m o n th s  a f te r  c o m p le tin g  a  
N A T C E P  o r  C EP.

IV . S u m m a ry  o f  E ffec tiv e  D a te s

T h e s e  re g u la tio n s  a r e  e ffe c tiv e  o n  
A p r il  1 ,1 9 9 2 . H o w e v e r ,  re q u ire m e n ts  a t  
s e c t io n s  1819(b) (5), 1819(e) (1), 1819(e)
(2), 1819(f) (2), 1919(b) (5), 1919(e) (1), 
1919(e) (2), a n d  1919(f) (2) o f  th e  A c t 
h a v e  sp e c if ic  s ta tu to r y  e f fe c tiv e  d a te s  
o n d  a r e  e f fe c tiv e  o n  th o se  d a te s  
re g a rd le s s  o f  th e  e ffe c tiv e  d a te  o f  th e s e  
re g u la tio n -  T h e s e  s ta tu to ry  p ro v is io n s  
a r e  3 u m n r r iz e d  b e lo w .

•  J a n u a ry  1 ,1 9 8 9 — S e c tio n s  1019(e) (1) 
a n d  (2) n n d  1919(e) (1) a n d  (2) o f  th e  A c t  
r e q u ire  th a t  S ta te s  m u s t  h a v e  sp e c if ie d  
th o se  N A T C E P s a n d  C E Ps th a t  th e y  
h a v e  a p p ro v e d  a s  m e e tin g  th e  
re q u ir e m e n ts  in  s e c tio n s  1819(f) (2) a n d  
1919(f) (2) o f  th e  A c t, a n d  m u s t  h a v e  
e s ta b l i s h e d  a  n u rs e  a id e  re g is try , w h ic h  
m a y  n o t  c h a rg e  n u r s e  a id e s  fo r  th e  
re g is try .

•  J a n u a ry  1 ,1 9 9 0 — S e c tio n s  1819(e)(1) 
a n d  1919(e)(1) o f  th e  A c t  re q u ire  th u t 
S ta te s  m u s t h a v e  p ro v id e d  fo r  re v ie w  
a n d  a p p ro v a l  o f  N A T C E P s a n d  C E Ps.

•  O c to b e r  1, '  990—S e c tio n s  1819(b)(5) 
o n d  1919(b)(5) o f  th e  A c t  m a k e  c e r ta in  
r e q u ire m e n ts  o n  fa c ili t ie s , in c lu d in g —

— A  fa c ili ty  m u s t  n o t  u s e  a n y  in d iv id u a l
a s  a  n u r s e  a id e  in  th e  fa c i li ty  o n  a  fu ll­
tim e  b a s is  fo r  m o re  th a n  fo u r  m o n th s  
u n le s s  th e  in d iv id u a l  h a s  c o m p le te d  a  
S ta te - a p p ro v e d  N A T C E P  o r  C E P , a n d
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is  c o m p e te n t  to  p ro v id e  n u rs in g  o r 
n u rs in g - re la te d  s e rv ic e s ;

— A  fa c ili ty  m u s t h a v e  p ro v id e d , fo r 
in d iv id u a ls  u s e d  a s  n u r s e  a id e s  b y  th e  
fa c ili ty  a s  o f  J a n u a ry  1 ,1 9 9 0 , fo r  a  C E P 
a n d  su c h  p r e p a r a t io n  a s  m a y  b e  
n e c e s s a r y  fo r  th em  to  h a v e  c o m p le te d  
th e  C E P by  O c to b e r  1 ,1 990 ;

— A  fa c ility  m u s t n o t  p e rm it a n  
in d iv id u a l  to  s e rv e  a s  a  n u r s e  a id e  o r 
p ro v id e  s e rv ic e s  o f  a  ty p e  fo r  w h ic h  
th e  in d iv id u a l  h a s  n o t  d e m o n s tr a te d  
c o m p e te n c e  e x c e p t  w h e n  th e  
in d iv id u a l  is  in  a N A T C E P  a p p ro v e d  
b y  th e  S ta te  a n d  th e  fa c ili ty  h a s  
in q u ire d  o f  a n y  S ta te  re g is try  lh a t  th e  
fa c ili ty  b e lie v e s  w ill in c lu d e  
in fo rm a tio n  o n  th e  in d iv id u a l:

— A  fa c ili ty  m u s t  re q u ire  a n  in d iv id u a l 
to  c o m p le te  a  n e w  N A T C E P  o r  a  n e w  
C E P  w h e n  a n  in d iv id u a l  h a s  n o t 
p e rfo rm e d  n u rs in g  o r  n u rs in g - re la te d  
s e rv ic e s  fo r  m o n e ta ry  c o m p e n sa tio n  
fo r  a  c o n tin u o u s  p e r io d  o f  24 
c o n se c u tiv e  m o n th s  s in c e  th e  m o st 
r e c e n t  c o m p le tio n  o f  a  N A T C E P;

— A  fa c ili ty  m u s t  p ro v id e  re g u la r  
p e r fo rm a n c e  re v ie w  a n d  re g u la r  in- 
s e rv ic e  e d u c a tio n  to  e n s u re  th a t  
in d iv id u a ls  u s e d  a s  n u r s e  a id e s  a re  
c o m p e te n t  to  p e rfo rm  s e rv ic e s  a s  
n u r s e  a id e s .
•  J a n u a ry  1 ,1 9 9 1 — S e c tio n s  

1819(b)(5)(A )(ii) a n d  1919(b)(5)(A )(ii) o f  
th e  A c t  re q u ire  th a t  a  fa c i l i ty  m u s t  n o t 
u se  a n  in d iv id u a l  o n  a  te m p o ru ry . p e r  
d iem , le a se d , o r  a n y  b a s i s  o th e r  th a n  
p e rm a n e n t  e m p lo y e e  a s  a  n u r s e  a id e  
u n le s s  th e  in d iv id u a l  h a s  c o m p le te d  a 
N A T C E P  o r C E P a n d  is  c o m p e te n t  to  
p ro v id e  n u rs in g  a n d  n u rs in g - re la te d  
se rv ic e s .

V . R e g u la to ry  Im p a c t  S ta te m e n t

E x e c u tiv e  O r d e r  12291 (E .O . 12291) 
r e q u ire s  u s to  p r e p a re  o n d  p u b lis h  a  
f in a l re g u la to ry  im p a c t  a n a ly s i s  fo r a n y  
f in a l re g u la tio n  th a t  m e e ts  o n e  o f  the
E .O , 12291 c r i te r ia  fo r a  " m a jo r  ru b  "; 
th a t  is , th a t w ill b e  l ik e ly  to  r e s u l t  in—

•  A n  a n n u a l  e ffe c t o n  th e  e c o n o m y  o f  
S100 m illio n  o r  m o re;

•  A  m a jo r  in c re a s e  in  c o s ts  o r  p r ic e s  
fo r  c o n su m e rs ; in d iv id u a l  in d u s tr ie s ;  
F e d e ra l ,  S ta te , o r  lo c a l g o v e rn m e n t 
a g e n c ie s ;  o r  g e o g ra p h ic  re g io n s ; o r

• S ig n if ic a n t a d v e r s e  e f fe c ts  on  
c o m p e tit io n , e m p lo y m e n t, in v e s tm e n t, 
p ro d u c tiv ity , in n o v a tio n , o r  o n  th e  
a b il i ty  o f  U n ited  S ta te s - b a s e d  
e n te rp r is e s  to c o m p e te  w ith  fo re ig n - 
b a s e d  e n te rp r is e s  in d o m e s tic  o r  e x p o r t 
m a rk e ts .

In  a d d it io n , w e  g e n e ra lly  p rc p u re  a 
f in u l re g u la to ry  f le x ib ili ty  a n a ly s is  th u t 
is  c o n s is te n t  w ith  th e  R e g u la to ry  
F le x ib ility  A c t (R FA ) (5 U .S .C . 001 
th ro u g h  612), u n le s s  th e  S e c re ta ry  
c e r t if ie s  th a t  a  f in a l re g u la tio n  w ill no t

h a v e  a s ig n if ic a n t e c o n o m ic  im p a c t o n  a 
s u b s ta n t ia l  n u m b e r  o f  sm u ll e n ti t ie s .  F o r 
p u rp o s e s  o f  th e  R FA , w e  c o n s id e r  a ll 
M e d ic a id  a n d  M e d ic a re  c e r t if ie d  S N F s 
a n d  N F s a s  sm a ll  e n ti t ie s .  In d iv id u a ls  
a n d  S ta le s  a re  n o t in c lu d e d  in  the  
d e f in i t io n  o f  a  sm a ll e n tity .

In  a d d it io n , s e c tio n  1102(b) o f  th e  A c t  
re q u ire s  th e  S e c re ta ry  to  p re p a re  a  
re g u la to ry  im p a c t a n a ly s is  fo r  a n y  f in a l 
ru le  th a t  w ill  h a v e  a  s ig n if ic a n t im p a c t 
o n  th e  o p e ra t io n s  o f  a  s u b s ta n t ia l  
n u m b e r  o f  sm a ll  ru ra l  h o sp itu ls . S u c h  a n  
a n a ly s is  m u s t  c o n fo rm  to  th e  p ro v is io n s  
o f  s e c tio n  603 o f  th e  RFA . F o r  p u rp o s e s  
o f  s e c tio n  1102(b) o f  th e  A ct, w e  d e f in e  a  
sm a ll  ru ra l  h o sp ita l  a s  a  h o sp ita l  th u t  is  
lo c a te d  o u ts id e  a M e tro p o li ta n  
S ta t is t ic a l  A re a  a n d  h a s  fe w e r  th a n  50 
b e d s .

T h e s e  c h a n g e s  p r im a r ily  c o n fo rm  th e  
re g u la tio n s  to  th e  l e g is '- t iv e  p ro v is io n s  
o f  s e c tio n  4201(a) (fo r M e d ic a re )  a n d  
4211(a) (fo r M e d ic a id )  o f  th e  O m n ib u s  
B u d g e t R e c o n c ilia tio n  A c t o f  1987 
(O B R A  ’87), s e c tio n  6901(b) o f  th e  
O m n ib u s  B u d g e t R e c o n c ilia tio n  A c t o f  
1989 (O B R A  ’89), a n d  s e c tio n s  4008 a n d  
4801 o f  ih e  O m n ib u s  B u d g e t 
R e c o n c il ia t io n  A c t o f  1990 (O B R A  ’90).

T h e  p ro v is io n s  o f  th is  f in a l ru le  s e t  
fo r th  th e  S ta te  re q u ire m e n ts  to  e n s u re  
th a t  n u rs e  a id e s  h a v e  th e  e d u c a tio n , 
p ra c t ic a l  k n o w le d g e , a n d  sk i l ls  n e e d e d  
to c a r e  fo r  r e s id e n ts  o f  fa c ili t ie s  
p a r tic ip a tin g  in th e  M e d ic a re  a n d  
M e d ic a id  p ro g ra m s . T h e s e  p ro v is io n s  
a ls o  s e t  fo r th  S ta te  re q u ir e m e n ts  fo r 
e s ta b l is h in g  a n d  m a in ta in in g  a  n u rs e  
a id e  re g is try .

T h e  m a jo r i ty  o f  th e  c o m m e n ts  th a t  w o  
re c e iv e d  c o n c e rn in g  th e  im p a c t 
s ta te m e n t  p u b l is h e d  in  th e  p ro p o s e d  ru le  
(M a rch  2 3 ,1 9 9 0  a t  55 FR 10946) 
su g g e s te d  th a t  th e s e  p ro v is io n s  w ill 
r e s u l t  in  c o s ts  w h ic h  e x c e e d  $100 
m illio n , a n d  th u s  c o m m e n te rs  b e lie v e d  
th is  lo  b e  a  m a jo r  ru le . M a n y  o f  th e  
m a jo r  c o s t  i te m s  c ite d  b y  c o m m e n le rs  
h a v e  b e e n  a d d r e s s e d  in  th e  c o m m e n t 
r e s p o n s e  s e c tio n  a n d  b y  c h a n g e s  in  th e  
p ro v is io n s  o f  th 's  f in a l ru le . A lth o u g h  w e  
e x p e c t  c o s ts  to  o e  in c u rre d , th e y  w ill 
a c c ru e  a s  a  d ire c t  re s u lt  o f  im p le m e n tin g  
th e  s ta tu to r y  p ro v is io n s  n a m e d  a b o v e .
T o  h e lp  o ffse t th e  in c re a s e d  c o s ts ,  
C o n g re ss  p ro v id e d  fo r  te m p o ra ry  
e n h a n c e d  F e d e ra l  fu n d in g  fo r S ta te s  
ta k in g  a c t io n  b y  O c to b e r  1 ,1 9 9 0  to 
im p le m e n t th e s e  p ro v is io n s .

A s  s e t  fo r th  b y  th e  s ta tu te s ,  th e  
e ffe c tiv e  d a le s  o f  th e s e  p ro v is io n s  h a v e  
a lr e a d y  p a s s e d  o r  so o n  w ill b e  e ffe c tiv e . 
W e  b e lie v e  th u t e n ti t ie s  a lr e a d y  e x is t  in  
m o s t S ta tu s  th a t  p ro v id e  so m e  d e g re e  o f  
t ra in in g  n n d  c o m p e te n c y  e v a lu a t io n  o f  
n u rs e  a id e s .  T h is  sh o u ld  e n a b le  S ta te s  
to m e e t  u n d  c o n tin u e  to  c o m p ly  w ith  
th e s e  p ro v is io n s .

W e  b e lie v e  th a t  b e n e f its  to 
in d iv id u a ls  fa r  o u tw e ig h  th e  c o s ts  o f 
im p le m e n tin g  th e s e  p ro v is io n s . F o r 
e x a m p le , w c  e x p e c t  im p ro v e m e n t in  the  
q u a lity  o f  life n n d  c a re  fo r in d iv id u a ls  n s  
n d ire c t re su lt  o f  th e  e d u c a tio n  
c u rric u lu m  fo r n u rs e  a id e s  a s  p re se n te d  
in  th is  f in a l ru le . W e  a ls o  e x p e c t to  
m in im iz e  th e  in c id e n ts  o f  n eg lec t, a b u se , 
a n d  m is a p p ro p r ia t io n  o f  p ro p e r ly  o f  
in d iv id u a ls  ir. fa c ili t ie s  th ro u g h  
m o n ito r in g  of th e  S ta te  n u rse  a id e  
re g is try .

F o r th e  r e a s o n s  s ta te d  a b o v e , to g e th e r 
w ith  re s p o n s e s  p ro v id e d  e ls e w h e re  in 
th e  p re a m b le  to th is  fin a l ru le , w e  h a v e  
d e te rm in e d  th a t  th e  th re sh o ld  c r ite r ia  o f
E .O . 12291 w o u ld  n o t  b e  m et, a n d  a 
re g u la to ry  im p a c t a n a ly s is  is  no t 
re q u ire d .  F u rth e r, w e  h a v e  d e te rm in e d , 
a n d  th e  S e c re ta ry  c e rtif ie s , th u t th e se  
f in a l re g u la tio n s  d o  n o t h a v e  u 
s ig n if ic a n t e c o n o m ic  im p a c t o n  a  
s u b s ta n t ia l  n u m b e r  o f  sm a ll e n tit ie s  nnd  
d o  n o t h a v e  a  s ig n if ic a n t im p a c t o n  the  
o p e ra t io n s  o f  a  s u b s ta n t ia l  n u m b e r  o f  
sm a ll  ru ra l  h o sp ita ls .

V I. In fo rm a tio n  C o lle c tio n  R e q u ire m e n ts

O rd in a rily , w e  w c u ld  b e  re q u ire d  to 
e s t im a te  th e  p u b lic  re p o rtin g  b u rd e n  for 
in fo rm a tio n  c o lle c tio n  re q u ire m e n ts  for 
th e s e  re g u la tio n s  in  a c c o rd a n c e  w ith  
c h a p te r  35 o f  title  44, U n ited  S ta le s  
C o d e . H o w e v e r , s e c tio n s  4202(b) a n d  
4214(d) o f  O B R A  '87  p ro v id e  for a  
w a iv e r  o f  P a p e rw o rk  R e d u c tio n  A c t 
re q u ire m e n ts  fo r th e s e  re g u la tio n s .

L is t o f  S u b je c ts

42 CFR Part 431
G ra n t  p ro g ru n is -h e a lth , H e a lth  

fa c ili t ie s , M e d ica id , P riv a cy , R e p o rtin g  
a n d  re c o rd k e e p in g  re q u ire m e n ts .

42 CFR Part 433
A d m in is tra t iv e  p ra c t ic e  u n d  

p ro c e d u re , C la im s, G ra n t  p ro g ram s- 
h e a l th , M e d ic a id , R e p o rtin g  a n d  
re c o rd k e e p in g  re q u ire m e n ts .

42 CFR Part 483
G ra n t p ro g ra m s-h e a lth , H e a lth  

fa c ili t ie s , H e a lth  p ro fe s s io n s , H e a lth  
re c o rd s ,  M e d ic a id , N u rs in g  hom es. 
N u tr itio n , R ep o rtin g  n n d  re c o rd k e e p in g  
re q u ire m e n ts . S a fe ty .

C h a p te r  IV o f  t it le  42 is a m e n d e d  a s  
s e t  fo rth  b e lo w :

P A R T  4 3 1 - S T A T E  ORG ANIZATION 
A N D  G E N E R A L  AD M INISTRATION

A . P a r t  431 is a m e n d e d  a s  fo llow s:
1. T h e  a u th o r i ty  c ita tio n  fo r  p a r t  431 

c o n tin u e s  to  re a d  a s  fo llo w s:

Authority: Sen. 1102 of the Social Security 
Ant (42 U.S.C. 1.102).



4 8 9 1 8  F e d e r a l  R e g i s t e r  /  V o l .  6 0 , N o .  1 0 7  /  T h u r s d a y ,  S e p t e m b e r  2 0 , 199 1  /  R u l e s  a n d  R e g u la t io n s

2. A  n e w  § 431.120 is  a d d e d  to  s u b p a r t  
C  to  re a d  a s  fo llo w s:

§ 431.120 S ta te  requirem ents w ith  respect 
to  nursing facilities.

(a ) State plan requirements. A  S ta te  
p la n  m u s t—

(1) P ro v id e  th a t  th e  r e q u ir e m e n ts  o f  
su b p a r t  D o f p a r t  403 o f  th is  c h a p te r  a r e  
m et; a n d

(2) S p ec ify  th e  p r o c e d u re s  a n d  ru le s  
th a t  th e  S ta te  fo llo w s  in  c a r ry in g  o u t th e  
sp e c if ie d  re q u ire m e n ts , in c lu d in g  re v ie w  
a n d  a p p ro v a l  o f  S ta te - o p e r a te d  
p ro g ram s .

(b) Basis and scope o f requirements. 
T h e  re q u ire m e n ts  s e t  fo r th  in  p a r t  403 o f 
th is  c h a p te r  p e r ta in  to  th e  fo llo w in g  
a s p e c ts  o f  n u rs in g  fa c i l i ty  s e rv ic e s  a n d  
a re  re q u ire d  b y  th e  in d ic a te d  s e c tio n s  o f  
th e  A c t.

(1) N u rse  a id e  t ra in in g  a n d  
c o m p e te n c y  p ro g ra m s , a n d  e v a lu a t io n  o f  
n u rse  a id e  c o m p e te n c y  (1919(e)(1) o f  th e  
A c t).

(2) N u rse  a id e  re g is try  (1919(e)(2) o f  
th e  A ct).

PA R T  4 3 3 - S T A T E  FIS C A L  
ADM INISTRA TIO N

B. P a r t  433 is  a m e n d e d  a s  fo llo w s:
1. T h e  a u th o r i ty  c i ta t io n  fo r p a r t  433 is  

re v is e d  to  re a d  a s  fo llo w s:

Authority: Secs. 1102,1137,1902(a)(4), 
1902(a)(25), 1902(a)(45), 1903(a)(3), 1903(d)(2), 
1903(d)(5), 1903(o), 1903(p), 1903(r), 1912 and 
1919(e) of the Social Security Act; 42 U.S.C. 
1302,1320b-7,1390a(a)(4), 1396a(a)(25). 
1390a(a)(45), 1390b(a)(3), 1390b(d)(2). 
1390b(d)(5). 139Bb(o], 139Qb(p), 1390b(r) and 
139Qk, unless otherwise noted.

2. S e c tio n  433.15 is  a m e n d e d  b y  
a d d in g  a  n e w  p a r a g r a p h  (b)(8) to  r e a d  a s  
fo llo w s:

§ 433.15 Rates o f FFP  fo r administration.
« * » » «

(b) * * *
(8) N u rse  a id e  t ra in in g  a n d  

c o m p e te n c y  e v a lu a t io n  p ro g ra m s  a n d  
c o m p e te n c y  e v a lu a t io n  p ro g ra m s  
d e s c r ib e d  in 1919(e)(1) o f  th e  A c t: fo r 
c a le n d a r  q u a r te r s  b e g in n in g  o n  o r  a f te r  
Ju ly  1 ,1 9 8 8  a n d  b e fo re  Ju ly  1 .1 9 9 0 : T h e  
le s s e r  o f  90% o r  th e  F e d e ra l  m e d ic a l 
a s s is ta n c e  p e rc e n ta g e  p lu s  25 
p e rc e n ta g e  p o in ts :  fo r  c a le n d a r  q u a r te r s  
b eg in n in g  on  o r  a f te r  O c to b e r  1 .1990 :
50%. (S e c tio n  1903(a)(2)(B ) o f  th e  A ct.)

P A R T  4 8 3 -R E Q U IR E M E N T S  FO R  
S T A T E S  AND LO N G  T ER M  C A R E  
FA C ILITIES

C. P a r t  483 is a m e n d e d  a s  fo llo w s:
1. T h e  h e a d in g  o f  p a r t  483 is  r e v is e d  to  

r e a d  a s  s e t  fo rth  a b o v e .
l a .  T h e  a u th o r i ty  c i ta t io n  fo r p a r t  483 

is  r e v is e d  to re a d  o s  fo llo w s:

A uthority: Seca. 1102, lG19(a)-(f), 1905(c) 
ond (d), and 1919(a)-{f) of the Social Security 
A ct (42 U.S.C. 1302,1395i(3J(a)—(f), 1390d (c) 
and (d). and 1390r(a)-(f)).

2. T h e  ta b le  o f  c o n te n ts  fo r  p a r t  483 is  
a m e n d e d  b y  re d e s ig n a tin g  e x is tin g  
s u b p a r t  D (c o n s is tin g  o f  §§  48 3 .4 0 0 - 
483.480), C o n d itio n s  o f  P a r t ic ip a t io n  fo r 
In te rm e d ia te  C a re  F a c ili tie s  fo r  th e  
M e n ta l ly  R e ta rd e d , a s  s u b p a r t  I, a n d  
a d d in g  a  n e w  s u b p a r t  D c o n ta in in g  
§§  403.150 th ro u g h  483.158 to  r e a d  a s  
fo llo w s:
* * * * *

S u b p a rt D— R e q u irem e n ts T h a t M u s t B e 
M e t b y  S ta te s a n d S ta te  A g e n c ie s : N urse 
A id e  T ra in in g  a n d C om p e te n c y E v a lu a tio n

Sec.
403.150 Deemed meeting of requirements, 

waiver of requirements.
403.151 State review and approval of nurse 

aide training and competency evaluation 
programs and competency evaluation 
programs.

403.152 Requirements for approval of a 
nurse aide training and competency 
evaluation program.

483.154 Nurse aide competency evaluation. 
403.150 Registry of nurse aides.
403.158 FFP for nurse aide training and 

competency evaluation.
S u b p a r t  B — R e q u ir e m e n ts  f o r  L o n g  
T e rm  C a r e  F a c il i t ie s

3. In  s u b p a r t  B, th e  h e a d in g  o f  § 483.75 
is  r e v is e d , th e  in tro d u c to ry  te x t  is 
r e p u b lis h e d  n n d  p a ra g ra p h  (e) is  r e v is e d  
to  r e a d  a s  fo llo w s:

§ 4 8 3 .7 5 A dm in is t ra t io n .

A  fa c ili ty  m u s t  b e  a d m in is te r e d  in  a  
m a n n e r  th a t  e n a b le s  i t  to  u s e  i ts  
re s o u rc e s  e ffe c tiv e ly  a n d  e f f ic ie n tly  to  
a t t a in  o r  m a in ta in  th e  h ig h e s t 
p r a c t ic a b le  p h y s ic a l,  m e n ta l,  
p s y c h o s o c ia l  w e ll-b e in g  o f  e a c h  
re s id e n t .
♦ * * * «

(e) Required training o f nursing 
aides— (1) Definitions.

Licensed health professional m e a n s  a  
p h y s ic ia n ;  p h y s ic ia n  a s s i s ta n t ;  n u rs e  
p ra c t it io n e r ;  p h y s ic a l ,  s p e e c h , o r  
o c c u p a tio n a l  th e ra p is t ;  p h y s ic a l  o r  
o c c u p a tio n a l  th e ra p y  a s s i s ta n t;  
r e g is te re d  p ro fe s s io n a l  n u rse ; l ic e n s e d  
p r a c t ic a l  n u rse ; o r  l ic e n s e d  o r  c e r t if ie d  
so c ia l  w o rk e r .

Nurse aide m e a n s  a n y  in d iv id u a l  
p ro v id in g  n u rs in g  o r  n u rs in g - re la te d  
s e rv ic e s  to  r e s id e n ts  in  a fa c ili ty  w h o  is 
n o t a  l ic e n s e d  h i 1th p ro fe s s io n a l ,  a  
r e g is te re d  d ie t i t ia n ,  o r  so m e o n e  w h o  
v o lu n te e rs  to  p ro v id e  s u c h  s e rv ic e s  
w i th o u t  p a y .

(2) General rule. A  fa c ili ty  m u s t  n o t  
u se  a n y  in d iv id u a l  w o rk in g  in  th e  
fa c i l i ty  a s  a  n u r s e  a id e  fo r  m o re  th a n  4 
m o n th s , o n  a  fu ll-tim e  b a s is ,  u n le s s :

(i) T h a t  in d iv id u a l  is  c o m p e te n t  to  
p ro v id e  n u rs in g  a n d  n u rs in g  re la te d  
se rv ic e s ;  a n d

(ii)(A ) T h a t  in d iv id u a l  h a s  c o m p le te d  
a  t ra in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m , o r  a  c o m p e te n c y  e v a lu a t io n  
p ro g ra m  a p p ro v e d  b y  th e  S ta te  a s  
m e e tin g  th e  re q u ire m e n ts  o f  §§ 483 .151-
483.154 o f  th is  p a r t;  o r

(B) T h a t  in d iv id u a l  h a s  b e e n  d e e m e d  
o r  d e te rm in e d  c o m p e te n t  a s  p ro v id e d  in 
§ 483.150 (a ) a n d  (b).

(3) Non-permanent employees. A  
fa c ili ty  m u s t n o t u s e  o n  a  te m p o ra ry , p e r  
d iem , le a s e d , o r  a n y  b a s is  o th e r  th a n  a 
p e r m a n e n t  e m p lo y e e  a n y  in d iv id u a l 
w h o  d o e s  n o t  m e e t th e  re q u ire m e n ts  in  
p a r a g r a p h s  (e)(2) (i) a n d  (ii) o f  th is  
s e c tio n .

(4) Competency. A  fa c ili ty  m u s t n o t  
u se  a n y  in d iv id u a l  w h o  h a s  w o rk e d  le s s  
th a n  4 m o n th s  a s  a  n u rs e  a id e  in  th a t  
fa c ili ty  u n le s s  th e  in d iv id u a l—

(i) Is  a  fu ll- tim e  e m p lo y e e  in  a  S ta te -  
a p p ro v e d  t ra in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ram ;

(ii) H a s  d e m o n s tr a te d  c o m p e te n c e  
th ro u g h  s a t is f a c to ry  p a r tic ip a tio n  in  a  
S ta te -a p p ro v e d  n u r s e  a id e  tra in in g  a n d  
c o m p e te n c y  e v a lu a t io n  p ro g ram  o r  
c o m p e te n c y  e v a lu a t io n  p ro g ram ; o r

(iii) H a s  b e e n  d e e m e d  o r  d e te rm in e d  
c o m p e te n t  n s  p ro v id e d  in  § 483.150 (a) 
a n d  (b).

(5) Registry verification. B efore  
a llo w in g  a n  in d iv id u a l  to  s e rv e  a s  a  
n u r s e  a id e ,  a  fa c ili ty  m u s t re c e iv e  
re g is try  v e r if ic a t io n  th a t  th e  in d iv id u a l 
h a s  m e t c o m p e te n c y  e v a lu a t io n  
re q u ire m e n ts  u n le s s —

(i) T h e  in d iv id u a l  is  a  fu ll-tim e 
e m p lo y e e  in  a  t ra in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  a p p ro v e d  b y  th e  
S ta te ;  o r

(ii) T h e  in d iv id u a l  c a n  p ro v e  th a t  h e  
o r  s h e  h a s  r e c e n tly  su c c e ss fu lly  
c o m p le te d  a  tra in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  a p p ro v e d  b y  th e  
S ta te  a n d  h a s  n o t y e t  b e e n  in c lu d e d  in  
th e  re g is try . F a c il i t ie s  m u s t fo llo w  u p  lo  
e n s u re  th a t  su c h  a n  in d iv id u a l a c tu a lly  
b e c o m e s  re g is te re d .

(6) Multi-Stale registry verification. 
B efo re  a llo w in g  a n  in d iv id u a l to  s e rv e  
u s  a  n u rse  a id e ,  a  fa c ili ty  m u s t se e k  
in fo rm a tio n  from  e v e ry  S ta te  re g is try  
e s ta b l i s h e d  u n d e r  s e c tio n s  1819(c)(2)(A ) 
o r  1919(c)(2)(A ) o f  th e  A c t th e  fa c ili ty  
b e lie v e s  w ill  in c lu d e  in fo rm a tio n  o n  th e  
in d iv id u a l.

(7) Required retraining. If, s in c e  a n  
in d iv id u a l 's  m o s t r e c e n t  c o m p le tio n  o f  a  
tra in in g  a n d  c o m p e te n c y  e v a lu a tio n  
p ro g ru m , th e re  h a s  b e e n  a  c o n tin u o u s  
p e r io d  o f  24 c o n s e c u t iv e  m o n th s  d u rin g  
n o n e  o f  w h ic h  th e  in d iv id u a l  p ro v id e d  
n u rs in g  o r  n u rs in g - re la te d  s e rv ic e s  fo r
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m o n e ta ry  c o m p e n sa tio n , th e  in d iv id u a l 
m u st c o m p le te  a  n o w  tra in in g  a n d  
c o m p e te n c y  e v a lu a tio n  p rc g ra m  o r  a  
n e w  c o m p e te n c y  e v a lu a t io n  p ro g ru m .

(8) Regular in-service education. T h e  
fa c ili ty  m u st c o m p le te  a  p e r fo rm a n c e  
re v ie w  o f  e v e ry  n u rs e  a id e  a t  le a s t  o n c e  
e v e ry  12 m o n th s , a n d  m u s t p ro v id e  
re g u la r  in -se rv ic e  e d u c a tio n  b a s e d  on  
th e  o u tco m e  o f  th e s e  re v ie w s . T h e  in- 
s e rv ic e  tra in in g  m u s t—

(i) Be su ff ic ie n t to  e n s u re  th e  
c o n tin u in g  c o m p e te n c e  o f  n u r s e  a id e s ,  
b u t  m u s t b e  n o  le s s  th a n  12 h o u rs  p e r  
y e a n .

(ii) A d d re s s  a r e a s  o f  w e a k n e s s  a s  
d e te rm in e d  in  n u rse  a id e s ’ p e r fo rm a n c e  
re v ie w s  a n d  m a y  a d d r e s s  th e  sp e c ia l  
n e e d s  o f  r e s id e n ts  a s  d e te rm in e d  b y  th e  
fa c ili ty  s ta ff; a n d

(lit) F o r  n u rse  a id e s  p ro v id in g  s e rv ic e s  
to  in d iv id u a ls  w itii c o g n itiv e  
im p a irm e n ts , a ls o  a d d r e s s  tiie  c a re  o f 
th e  co g n itiv e ly  im p a ire d .

4. S u b p o rt D o f  p a r t  483 is 
re d e s ig n a te d  a s  s u b p a r t  I a n d  a n e w  
su b p a r t  D (§§ 483.150 th ro u g h  483.158) is  
a d d e d  to  r e a d  a s  fo llo w s:

S u b p a r t  D— R e q u ir e m e n ts  T h a t  M u st 
B e  M et b y  S t a t e s  a n d  S t a t e  A g e n c ie s ;  
N u rs e  A id e  T ra in in g  a n d  C o m p e te n c y  
E v a lu a tio n

§ 483 .150 D eem ed m e e tin g  o t 
re q u irem e n ts , w a iv e r o f re q u irem e n ts .

(a ) A  n u rse  a id s  is d e e m e d  to  sa t is fy  
th e  re q u ire m e n t o f  c o m p le tin g  a  tra in in g  
a n d  c o m p e te n c y  e v a lu a t io n  a p p ro v e d  by  
th e  S ta te  if  h e  o r  s h e  su c c e s s fu lly  
c o m p le te d  a tra in in g  a n d  c o m p e te n c y  
e v a lu a tio n  p ro g ram  b e fo re  Ju ly  1 ,1 9 8 9  
if—

(1) T h e  a id e  w o u ld  h a v e  s a t is f ie d  th is  
re q u ire m e n t if—

(1) A t le a s t  60 h o u rs  w e re  s u b s t i tu te d  
fo r 75 h o u rs  in  s e c tio n s  1819(f)(2) a n d  
1919(f)(2) o f  th e  A ct, o n d

(ii) T h e  in d iv id u a l h a s  m a d e  u p  a t 
l e a s t  th e  d if fe re n c e  in  th o  n u m b e r  o f 
h o u rs  in  th e  p ro g ram  h e  o r  sh e  
c o m p le te d  a n d  75 iio u rs  in  s u p e rv is e d  
p ra c t ic a l  n u rs e  a id e  tra in in g  o r  in 
re g u la r  in -se rv ic e  n u rs e  a id e  o d u c a tlo n ; 
o r

(2) T h o  In d iv id u a l w a s  fo u n d  to b e  
c o m p e te n t  (w h e th e r  o r  n o t  b y  th e  S tn te )  
u f te r  th e  c o m p le tio n  o f  n u r s e  a id e  
tra in in g  o f  a t  le a s t  100 h o u rs  d u ra tio n .

(b) A  S ta te  m a y —
(1) W o iv o  th o  re q u ire m e n t fo r nn  

in d iv id u a l to  c o m p le te  a  c o m p e te n c y  
e v a lu a tio n  p ro g ra m  a p p ro v e d  b y  tho 
S ta te  fo r  a n y  in d iv id u a l  w h o  c a n  
d e m o n s tra te  to  th e  s a t is f a c t io n  n f  the  
S ta te  th a t  h e  o r  sh e  h a s  s e rv e d  n s  a 
n u rse  a id e  a t  o n e  o r  m o re  fa c i l i t ie s  o f  
th e  sn m e  e m p lo y e r  in th e  s t a te  fo r  a t

le a s t  24 c o n se c u tiv e  m o n th s  b e fo re  
D e c e m b e r  19 ,1989; o r

(2) D eem  a n  in d iv id u a l to  h av p  
c o m p le te d  a  n u rse  a id e  tra in in g  a n d  
c o m p e te n c y  e v a lu a tio n  p ro g ram  
a p p ro v e d  b y  th e  S ta te  if  th e  in d iv id u a l 
c o m p le te d , b e fo re  Ju ly  1 .1 9 8 9 , su c h  a  
p ro g ra m  th a t  :he  S ta te  d e te rm in e s  
w o u ld  h a v e  m e t th e  re q u ire m e n ts  fo r 
a p p ro v a l  a t  th e  tim e  it w a s  o ffe red .

§483 .1 51 S ta te  re v ie w  nnd a p p ro v a l o f 
n u rs e  a ide tra in in g  a n d c om p e te n c y  
e v a lu a t io n  p ro g ra m s a n d c om p e te n c y  
e v a lu a t io n  p ro g ram s .

(a ) State review and administration. 
(1) T h e  S ta te —

(1) M u s t sp e c ify  a n y  n u rse  a id e  
tra in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m s  th a t  th e  S ta te  a p p ro v e s  a s  
m e e tin g  th e  re q u ire m e n ts  o f  § 483.152 
a n d / o r  c o m p e te n c y  e v a lu a t io n s  
p ro g ra m s  th a t  th e  S ia te  a p p ro v e s  a s  
m e e tin g  th e  re q u ire m e n ts  o f  § 483.154; 
a n d

(ii) M a y  c h o o se  to  o ffe r  a  n u rs e  a id e  
tra in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m  th a t  m e e ts  th e  re q u ire m e n ts  o f  
§ 483.152 a n d /o r  n c o m p e le n c y  
e v a lu a t io n  p ro g ra m  th a t  m e e ts  th e  
re q u ire m e n ts  o f  § 483.154.

(2) If th e  S ta te  d o e s  n o t c h o o s e  to  
o ffe r  a  n u r3 e  a id e  tra in in g  a n d  
c o m p e te n c y  e v a lu a t io n  p ro g ru m  o r 
c o m p e te n c y  e v a lu a t io n  p ro g ram , th e  
S ta te  m u s t r e v ie w  a n d  a p p ro v e  o r  
d is a p p ro v e  n u rs e  a id e  t ra in in g  o n d  
c o m p e te n c y  e v a lu a t io n  p ro g ra m s  a n d  
n u r s e  a id e  c o m p e te n c y  e v a lu a t io n  
p ro g ra m s  u p o n  re q u e s t .

(3) T h e  S ta te  su rv e y  a g e n c y  m u st in 
th e  c o u rs e  o f  a ll  su rv e y s , d e te rm in e  
w h e th e r  th e  n u rs e  a id e  t ra in in g  a n d  
c o m p e te n c y  e v a lu a t io n  re q u ire m e n ts  o f  
§ 483.75(e) a r e  m et.

(b) Requirements for approval u f  
programs. (1) B efo re  th o  S ta te  a p p ro v e s  
a n u rs e  a id e  t ra in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ru m  o r  c o m p e te n c y  
e v a lu a t io n  p ro g ram , th e  S ta te  m u s t—

(1) D e te rm in e  w h e th e r  th o  n u rso  a ld o  
tra in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m  m e e ts  th e  c o u rse  r e q u ire m e n ts  
o f  §§483 .152:

(ii) D e te rm in e  w h e th e r  ih e  n u rs e  a id o  
c o m p e te n c y  e v a lu a t io n  p ro g ram  m e e ts  
tho  r e q u ire m e n ts  o f  § 483.154; n n d

(iii) In  a ll re v ie w s  o th e r  th u n  tho 
in itia l  re v ie w , v is it th e  o n tlly  p ro v id in g  
th e  p ro g ram .

(2) T h e  S ta te  m n y  n o t  a p p ro v e  a  r.’irso  
a id e  tra in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  c o m p e te n c y  
e v a lu a t io n  p ro g ru m  o ffe re d  b y  o r  in  a 
fa c i li ty  w h ic h , in th e  p re v io u s  tw o  
y e a r s —

(i) In  th e  c a s e  o r a  sk ille d  n u rs in g  
fa c ility , h a s  o p e ra te d  u n d e r  a  w a iv e r

u n d e r  s e c tio n  1819(b)(4)(C )(il)(II) o f  thp 
A c t;

(ii) In  th o  c a s e  o f  a  n u rs in g  fu c ility , 
h a s  o p e ra te d  u n d e r  a  w a iv e r  u n d e r  
s e c tio n  1919(b)(4)(C )(ii) o f  th e  A c t th a t 
w a s  g ra n te d  o n  th e  b a s i s  o f  a  
d e m o n s tr a t io n  th a t  th e  fa c ili ty  is  u n a b le  
to  p ro v id e  n u rs in g  c a re  re q u ire d  u n d e r  
s e c tio n  1919(b)(4)(C )(i) o f  th e  A c t fo r a 
p e r io d  in  e x c e s s  o f  48 h o u rs  p e r  w e ek ;

(iii) H a s  b e e n  su b je c t  to  a n  e x te n d e d  
(o r  p a r t ia l  e x te n d e d )  s u rv e y  u n d e r  
s e c tio n s  1819(g)(2)(B)(i) o r  
1919(g)(2)(B)(i) o f  th e  A c t;

(Iv) ITas b e e n  a s s e s s e d  a  c iv il m o n ey  
p e n a l ty  d e s c r ib e d  in  s e c t io n  
1019(h)(2)(B )(li) o f  1919(h)(2)(A )(ii) o f  th e  
A c t o f  n o t  le s s  th a n  $5,000; o r 

(v) H a s  b e e n  su b je c t  to  a  re m e d y  
d e s c r ib e d  in s e c tio n s  1819(h)(2)(B ) (i) o r
(iii), 1819(h)(4), 1919(h)(l)(B )(i), o r  
1919(h)(2)(A ) (i), (iii) o r  (iv) o f th e  A ct.

(3) A  S ta te  m a y  n o t, u n til  tw o  y e a r s  
s in c e  th e  a s s e s s m e n t  o f  th e  p e n a l ty  (or 
p e n a lt ie s )  h a s  e la p s e d ,  a p p ro v e  a  n u rse  
a id e  t ra in in g  n n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  c o m p e te n c y  
e v a lu a t io n  p ro g ru m  o ffe re d  b y  o r  in  a  
fa c ili ty  th a t ,  w ith in  th e  tw o -y e a r  p e r io d  
b e g in n in g  O c to b e r  1 ,1 9 8 8 —

(i) H a d  i ts  p a r t ic ip a t io n  te rm in a te d  
u n d e r  t it le  XV III o f  th e  A c t  o r  u n d e r  th e  
S tn te  p la n  u n d e r  t it le  XIX  o f  th e  A ct;

(ii) W a s  s u b je c t  to  a  d e n ia l  o f  
p a y m e n t u n d e r  t it le  X V III o r  t itle  XIX:

(iii) W a s  a s s e s s e d  a  c iv il m o n ey  
p e n a l ty  o f  n o t  le s s  th a n  $5,000 fo r 
d e f ic ie n c ie s  in  n u rs in g  fa c ili ty  
s ta n d a r d s ;

(iv) O p e ra te d  u n d e r  te m p o ra ry  
m a n a g e m e n t a p p o in te d  to  o v e r s e e  th e  
o p e ra t io n  o f  th e  fa c i li ty  a n d  to  e n s u re  
th e  h e a l th  u n d  s a fe ty  o f  i ts  r e s id e n ts :  o r

(v) P u rs u a n t  to  S ta te  a c t io n , w u s  
c lo s e d  o r  h a d  its  r e s id e n ts  tra n s fe r re d .

(c) Time frame for acting an a request 
for approval. T h e  S ta te  m u s t, w ith in  90 
d a y s  o f  Ih e  d a te  o f  a  r e q u e s t  u n d e r  
p a ra g ra p h  (a)(3) o f  th is  s e c tio n  o r 
r e c e ip t  o f  a d d it io n a l  in fo rm a tio n  from  
th e  r e q u e s te r —

(1) A d v ise  th e  r e q u e s te r  w h e th e r  o r  
n o t  th e  p ro g ra m  h a s  b e e n  a p p ro v e d ;  o r

(2) R e q u e s t a d d it io n a l  in fo rm a tio n  
fo rm  Ihe r e q u e s t in g  e n tity .

(d ) Duration o f approval. T h e  S tu te  
m a y  n o t g ra n t  a p p ro v a l  o f  a  n u rse  a id e  
tru in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ru m  fo r  a  p e r io d  lo n g e r  th u n  2 y e a rs .  
A  p ro g ru m  m u st n o tify  th e  S ta te  u n d  th e  
S ta te  m u s t re v ie w  th a t p ro g ru m  w h e n  
th e re  o re  s u b s ta n l iv o  c h a n g e s  m a d e  to  
tiia t  p ro g ra m  w ith in  tho  2 -y e a r  p e r io d .

(e ) Withdrawal o f approval. (1) T h e  
S tu te  m u s t w i th d r a w  a p p ro v a l  o f  a 
n u rs e  a id e  tru in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  n u r s e  u id e  
c o m p e te n c y  e v a lu a t io n  p ro g ra m  o ffe re d
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b y  o r  in  a  fa c ili ty  d e s c r ib e d  in 
p a ra g ra p h  (b)(2) o f  th is  s e c tio n .

(2) T h e  S ta to  m a y  w i th d r a w  a p p ro v a l  
o f  a n u rse  u id e  tra in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  n u r s e  a id e  
c o m p e te n c y  e v a lu a t io n  p ro g ra m  if  th e  
S ta te  d e te rm in e s  th a t  a n y  o f  ‘.h e  
a p p lic a b le  r e q u ire m e n ts  o f  §§ 483.152 o r
483.154 a re  n o t m e t b y  th e  p ro g ram .

(3) T h e  S ta te  m u st w i th d r a w  a p p ro v a l  
o f  a  n u rse  a id e  t ra in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  a  n u rs e  a id e  
c o m p e te n c y  e v a lu a t io n  p ro g ra m  if  th e  
e n ti ty  p ro v id in g  th e  p ro g ra m  re fu s e s  to  
p e rm it u n a n n o u n c e d  v is i ts  b y  th e  S ta te .

(4) I f  a  S ta te  w i th d r a w s  a p p ro v a l  o f  a  
n u rs e  a id e  tru in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  c o m p e te n c y  
e v a lu a t io n  p ro g ra m —

(i) T h e  S ta te  m u s t n o tify  th e  p ro g ram  
in  w ritin g , in d ic a tin g  Ih e  re a s o n (s )  fo r 
w ith d ra w a l  o f  a p p ro v a l  o f  th e  p ro g ram .

(ii) S tu d e n ts  w h o  h a v e  s ta r te d  a 
tra in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m  from  w h ic h  a p p ro v a l  h a s  b e e n  
w ith d ra w n  m u st b e  a llo w e d  to  c o m p le te  
th e  c o u rse .

§ 483 .152 R e q u irem e n ts lo r  a p p ro v a l o f a 
n u rs e  a id e tra in in g  a n d c om p e te n c y  
e v a lu a t io n  p ro g ram .

(a ) F o r  a  n u r s e  a id e  t ra in in g  a n d  
c o m p e te n c y  e v a lu a t io n  p ro g ra m  to  b e  
a p p ro v e d  b y  Ihe  S ta te ,  it m u st, a t  a  
m in im u m —

(1) C o n s is t  o f  n o  le s s  th a n  75 c lo ck  
h o u rs  o f  tra in in g ;

(2) In c lu d e  a t  le a s t  th e  s u b je c ts  
sp e c if ie d  in  p a ra g ra p h  (b ) o f  th is  
se c tio n ;

(3) In c lu d e  a t  le a s t  18 h o u rs  o f  
s u p e rv is e d  p ra c t ic a l  tra in in g .
Supervised practical training m e a n s  
t ra in in g  in a  la b o r a to r y  o r  o th e r  s e t t in g  
in  w h ic h  th e  t r a in e e  d e m o n s tr a te s  
k n o w le d g e  w h ile  p e r fo rm in g  ta s k s  o n  on  
in d iv id u a l  u n d e r  th e  d ire c t  s u p e rv is io n  
o f  a  re g is te re d  n u rs e  o r  a  l ic e n se d  
p ra c t ic a l  n u rse ;

(4) E n su re  th u t—
(i) S tu d e n ts  d o  n o t p e r fo rm  a n y  

s e rv ic e s  fo r w h ic h  th ey  h a v e  n o t t r a in e d  
a n d  b e e n  fo u n d  p ro f ic ie n t b y  th e  
in s tru c to r :  a n d

(ii) S tu d e n ts  w h o  a r e  p ro v id in g  
s e rv ic e s  lo  r e s id e n ts  a r e  u n d e r  th e  
g e n e ra l  s u p e rv is io n  o f  a  l ic e n s e d  n u rs e  
o r  a  re g is te re d  n u rse ;

(5) M e e t th e  fo llo w in g  re q u ir e m e n ts  
fo r  in s tru c to rs  w h o  tra in  n u r s e  a id e s :

(i) T h e  tra in in g  o f  n u r s e  a id e s  m u s t b e  
p e rfo rm e d  b y  o r  u n d e r  th e  g e n e ra l  
su p e rv .s lo n  o f  a  r e g is te re d  n u r s e  w h o  
p o s s e s s e s  a  m in im u m  o f  2 y e a r s  o f 
n u rs in g  e x p e r ie n c e ,  a t  le a s t  1 y e a r  o f  
w h ic h  m u st bo  in  th e  p ro v is io n  o f  lo n g  
te rm  c a rc  fu c ility  s e rv ic e s ;

(ii) In s tru c to rs  m u s t h a v e  c o m p le te d  u 
c o u rs e  In te a c h in g  a d u l t s  o r  h a v e

e x p e r ie n c e  in  te a c h in g  a d u lts  o r 
s u p e rv is in g  n u rs e  a id e s ;

(iii) In  a  fu c ili ty -b a se d  p ro g ru m . Ihe 
t ra in in g  o f  n u r s e  a id e s  m a y  b e  
p e rfo rm e d  u n d e r  th e  g e n e ra l  s u p e rv is io n  
o f  th e  d i r e c to r  o r  n u rs in g  fo r  th e  fa c ili ty  
w h o  is  p ro h ib ite d  fro m  p e rfo rm in g  th e  
a c tu a l  tra in in g ; a n d

(iv) O th e r  p e rs o n n e l  fro m  th e  h e a l th  
p ro fe s s io n s  m a y  s u p p le m e n t th e  
in s tru c to r ,  in c lu d in g , b u t  n o t  lim ite d  to, 
r e g is te r e d  n u rse s ,  l ic e n se d  p r a c t ic a l /  
v o c a t io n a l  n u rs e s ,  p h a rm a c is ts ,  
d ie t i t ia n s ,  s o c ia l  w o rk e rs , s u n itu r ia n s ,  
fire  s a fe ty  e x p e r ts ,  n u rs in g  h o m e  
a d m in is t r a to r s ,  g e ro n to lo g is ts , 
p s y c h o lo g is ts , p h y s ic a l  o n d  
o c c u p a tio n a l  th e ra p is ts ,  a c t iv it ie s  
s p e c ia l is ts ,  s p e e c h / la n g u a g e /h e a r in g  
th e ra p is ts ,  a n d  r e s id e n t  r ig h ts  e x p e r ts .  
S u p p le m e n ta l  p e rs o n n e l  m u s t h a v e  a t  
le a s t  1 y e a r  o f  e x p e r ie n c e  in th e ir  fie ld s;

(fl) C o n ta in  c o m p e te n c y  e v a lu a t io n  
p ro c e d u r e s  sp e c if ie d  in  § 483.154.

(b ) T h e  c u rric u lu m  o f  th e  n u r s e  a id e  
t ra in in g  p ro g ra m  m u st in c lu d e —

(1) A t le a s t  a  to ta l  o f  16 h o u rs  o f  
t r a in in g  in  th e  fo llo w in g  a r e a s  p r io r  to  
a n y  d i r e c t  c o n ta c t  w ith  a  re s id e n t:

(1) C o m m u n ic a tio n  a n d  in te rp e rs o n a l  
sk ills ;

(ii) In fe c tio n  c o n tro l;
(iii) S a f e ty /e m e rg e n c y  p ro c e d u re s ,  

in c lu d in g  th e  H e im lic h  m a n e u v e r ;
(iv) P ro m o tin g  r e s id e n ts ’ 

in d e p e n d e n c e ;  a n d
(v) R e sp e c tin g  r e s id e n ts ’ rig h ts .
(2) B a s ic  n u rs in g  sk ills ;
(i) T a k in g  a n d  re c o rd in g  v ita l  sig n s:
(ii) M e a s u r in g  a n d  r e c o rd in g  h e ig h t 

a n d  w e ig h t;
(iii) C a r in g  fo r  th e  r e s id e n ts ' 

e n v iro n m e n t;
(iv) R e co g n iz in g  a b n o rm u l c h a n g e s  in  

b o d y  fu n c tio n in g  a n d  th e  im p o r la n c e  o f 
r e p o r t in g  su c h  c h a n g e s  to  a  su p e rv iso r ;  
a n d

(v) C a r in g  fo r  r e s id e n ts  w h e n  d e a th  is 
im m in e n t.

(3) P e rs o n a l  c a re  sk ills ,  in c lu d in g , b u t 
n o t l im ite d  to—

(i) B a th in g ;
(ii) G ro o m in g , in c lu d in g  m o u th  c a re ;
(iii) D re ss in g ;
(iv) T o ile tin g ;
(v) A s s is t in g  w ith  e a t in g  a n d  

h y d ra tio n ;
(v i) P ro p e r  fe e d in g  te c h n iq u e s ;
(v ii) S k in  c a re ; a n d
(v iii) T ra n s fe r s ,  p o s it io n in g , a n d  

tu rn in g .
(4) M e n tu l h e u lth  a n d  so c ia l  s e rv ic e  

n e e d s :
(i) M o d ify in g  a id e 's  b e h a v io r  in 

r e s p o n s e  to  r e s id e n ts ' b e h a v io r ;
(ii) A w a r e n e s s  o f  d e v e lo p m e n ta l  ta s k s  

a s s o c ia te d  w ith  th e  a g in g  p ro c e ss ;
(iii) H o w  to  re s p o n d  to  re s id e n t  

b e h a v io r ;

(iv) A llo w in g  th e  r e s id o n t  to  m a k e  
p i  so n a l c h o ic e s , p ro v id in g  u n d
ra i ifo rc in g  o th e r  b e h a v io r  c o n s is te n t  
w i h  th e  r e s id e n t 's  d ig n ity ; a n d

( v) U sin g  ti e  r e s id e n t ’s fam ily  o s a  
s o u rc e  o f  e m o tio n a l su p p o rt.

(5) C a re  o f  c o g n itiv e ly  im p a ire d  
r e s id e n ts :

(i) T e c h n iq u e s  fo r  a d d re s s in g  th e  
u n iq u e  n e e d s  u n d  b e h a v io rs  o f 
in d iv id u a l  w ith  d e m e n tia  (A lz h e im e r’s 
a n d  o th e rs );

(ii) C o m m u n ic a tin g  w ith  co g n itiv e ly  
im p a ire d  r e s id e n ts ;

(iii) U n d e rs ta n d in g  th e  b e h a v io r  o f 
c o g n itiv e ly  im p a ire d  r e s id e n ts ;

(iv) A p p ro p r ia te  re s p o n s e s  to  tho  
b e h a v io r  o f  c o g n itiv e ly  im p a ire d  
r e s id e n ts ;  a n d

(v) M e th o d s  o f  re d u c in g  th e  e f fe c ts  o f  
c o g n itiv e  im p a irm e n ts .

(6) B a sic  re s to ra t iv e  s e rv ic e s :
(i) T ra in in g  th e  re s id e n t  in s e l f  c a re  

a c c o rd in g  to  th e  r e s id e n t 's  a b ili tie s ;
(ii) U se  o f  o s s is tiv c  d e v ic e s  in 

tra n s fe r r in g , a m b u la tio n , e a tin g , n n d  
d re ss in g ;

(iii) M a in te n a n c e  o f  r a n g e  o f  m o tio n ;
(iv) P ro p e r  tu rn in g  o n d  p o s itio n in g  in  

b e d  a n d  c h a ir ;
(v) B o w el a n d  b la d d e r  tra in in g ; a n d
(vi) C a re  a n d  u s e  o f  p ro s th e tic  a n d  

o r lh o tic  d e v ic e s .
(7) R e s id e n ts ' R ig h ts .
(1) P ro v id in g  p r iv a c y  a n d  m a in te n a n c e  

o f  c o n f id e n tia li ty ;
(ii) P ro m o tin g  th e  r e s id e n ts ’ r ig h t to 

m a k e  p e r s o n a l  c h o ic e s  to a c c o m m o d a te  
th e ir  n e e d s :

(iii) G iv in g  a s s i s ta n c e  in re so lv in g  
g r ie v a n c e s  a n d  d isp u te s ;

(iv) P ro v id in g  n e e d e d  a s s is ta n c e  in 
g e ttin g  to  a n d  p a r tic ip a tin g  in  re s id e n t  
a n d  fa m ily  g ro u p s  a n d  o th e r  a c t iv it ie s ;

(v) M a in ta in in g  c a re  a n d  s e c u ri ty  o f  
r e s id e n ts ’ p e rso n a !  p o s s e s s io n s ;

(vi) P ro m o tin g  th e  r e s id e n t 's  r ig h t to  
b e  f re e  from  a b u s e ,  m is tre a tm e n t,  a n d  
n e g le c t and* th e  n e e d  to  re p o rt  a n y  
in s ta n c e s  o f  s u c h  tr e a tm e n t  to  
a p p r o p r ia te  fa c ili ty  s ta ff;

(v ii) A v o id in g  th e  n e e d  fo r  r e s t r a in ts  
in a c c o rd a n c e  w ith  c u rre n t p ro fe s s io n a l  
s ta n d a r d s .

(c) P ro h ib itio n  o f  c h a rg e s . (1) N o  n u rse  
a id e  w h o  is  e m p lo y e d  b y , o r  w h o  h a s  
re c e iv e d  a n  o ffe r  o f  e m p lo y m e n t fro m , a 
fa c ility  o n  th e  d a te  o n  w h ic h  Ihe  a id e  
b e g in s  a  n u rs e  a id e  tru in in g  a n d  
c o m p e te n c y  e v a lu a tio n  p ro g ram  m a y  b e  
c h a rg e d  fo r u n y  p o r t io n  o f  Ih e  p ro g ra m  
( in c lu d in g  u n y  fe e s  fo r  te x tb o o k s  o r  
o th e r  re q u ire d  c o u rse  m a te r ia ls ) .

(2) If  un  in d iv id u a l  w h o  is  n o t 
e m p lo y e d , o r  d o e s  n o t h u v e  a n  o f fe r  to 
b e  e m p lo y e d , a s  u n u r s e  u id e  b e c o m e s  
e m p lo y e d  by , o r  re c e iv e s  a n  o ffe r  o f  
e m p lo y m e n t from , a  fa c ili ty  n o t l a te r
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th u n  12 m o n th s  a f te r  c o m p le tin g  a  n u rso  
a id e  tra in in g  n n d  c o m p e te n c y  
e v a lu a t io n  p ro g ram , th e  S ta te  m u st 
p ro v id e  fo r th e  re i ib u r s e m e n t  o f  c o s ts  
in c u rre d  in c o m p le tin g  th e  p ro g ra m  o n  a 
p ro  r a ta  b a s is  d u rin g  th e  p e r io d  in  w h ic h  
th e  in d iv id u a l is e m p lo y e d  a s  a  n u rse  
a id e .

§ 433.154 N urse a id e  c o m p e ten cy  
evaluation .

(a) Notification to Individual. T h e  
S ta te  m u st a d v is e  in  a d v a n c e  a n y  
in d iv id u a l w h o  ta k e s  th e  c o m p e te n c y  
e v a lu a t io n  th o t  a  r e c o rd  o f  th e  
su c c e ss fu l c o m p le tio n  o f  th e  e v a lu a t io n  
w ill b e  in c lu d e d  in  th e  S ta te 's  n u rse  a id  
re g is try .

(b) Content o f the competency 
evaluation program— (1) Written or oral 
examinations. T h e  c o m p e te n c y  
e v a lu a tio n  m u s t—

(1) A llo w  a n  a id e  to  c h o o se  b e tw e e n  a 
w r i t te n  a n d  a n  o ra l e x a m in a tio n ;

(ii) A d d re s s  e a c h  c o u rse  re q u ire m e n t 
sp e c if ie d  in § 483.152(b):

(iii) Be d e v e lo p e d  from  a  p o o l o f  te s t  
q u e s t io n s , o n ly  a  p o r tio n  o f  w h ic h  is 
u se d  in  a n y  o n e  e x a m in a tio n ;

(iv) U se a  s y s te m  th a t  p re v e n ts  
d is c lo s u re  o f  b o th  th o  p o o l o f  q u e s t io n s  
a n d  th e  in d iv id u a l c o m p e te n c y  
e v a lu a tio n s ;  and*

(v) I f  o ra l, m u st b e  r e a d  fro m  a 
p re p a re d  te x t in  a  n e u tra l  m a n n e r .

(2) Demonstration o f skills. T h e  sk ills  
d e m o n s tra t io n  m u s t c o n s is t  o f  a  
d e m o n s tra t io n  o f  ra n d o m ly  s e le c te d  
i te m s  d ra w n  from  a  p o o l c o n s is t in g  o f  
th e  ta s k s  g e n e ra lly  p e rfo rm e d  b y  n u rse  
a id e s .  T h is  p o o l o f  sk i l ls  m u s t  in c lu d e  a ll 
o f  th e  p e rso n a l  c a re  sk ills  l is te d  in
§ 483.152(b)(3).

(c) Administration of the competency 
evaluation. (1) T h e  c o m p e te n c y  
e x a m in a tio n  m u st b e  a d m in is te re d  a n d  
e v a lu a te d  o n ly  b y —

(1) T h e  S ta te  d ire c tly ; o r
(ii) A  S tn te  a p p ro v e d  e n ti ty  w h ic h  in 

n e i th e r  a  sk ille d  n u rs in g  fa c i li ty  th a t  
p a r t ic ip a te s  in M e d ic a re  n o r  a  n u rs in g  
fa c ili ty  th a t  p a r t ic ip a te s  in  M e d ica id .

(2) N o n u rse  a id e  w h o  is  e m p lo y e d  by . 
o r  w h o  h a s  re c e iv e d  a n  o f fe r  o f  
e m p lo y m e n t from , a fa c ili ty  o n  th e  d a te  
o n  w h ic h  th e  a id e  b e g in s  a  n u rs e  a id e  
c o m p e te n c y  e v a lu a tio n  p ro g ra m  m ay  b e  
c h a rg e d  fo r a n y  p o r tio n  o f  th e  p ro g ram .

(3) If a n  in d iv id u a l w h o  is  n o t 
em p lo y e d , o r  d o e s  n o t h a v e  a n  o ffe r  to 
b e  em p lo y e d , n s  a  n u rse  u id e  b e c o m e s  
e m p lo y e d  b y  o r  re c e iv e s  a n  o ffe r  o f 
e m p lo y m e n t fro .n , a  fa c ili ty  n o t lu te r  
th a n  12 m o n th s  a f te r  c o m p le tin g  a  n u rso  
a id e  c o m p e te n c y  e v a lu a t io n  p ro g ro m , 
th e  S tu te  m u s t p ro v id e  fo r th e  
re im b u rse m e n t o f  c o s ts  in c u r re d  in 
lo m p le tin g  tho  p ro g ra m  o n  u p ro  ra ta

b a s i s  d u r in g  th e  p e r io d  in  w h ic h  th e  
in d iv id u a l  is  e m p lo y e d  a s  a n u rse  a id e .

(4) T h e  sk ills  d e m o n s tr a t io n  p a r t  o f  
th e  e v a lu a t io n  m a s t  b e—

(1) P e rfo rm e d  in  a  fa c ili ty  o r  
l a b o r a to r y  s e t tin g  c o m p a ra b le  to  th e  
s e t t in g  in  w h ic h  th e  in d iv id u a l  w ill 
fu n c tio n  a s  a  n u rs e  a id o ; a n d

(ii) A d m in is te re d  a n d  e v a lu a te d  b y  a 
re g is te re d  n u r s e  w ith  a t  le a s t  o n e  y e a r ’s 
e x p e r ie n c e  in  p ro v id in g  c a re  fo r  th e  
e ld e r ly  o r  th e  c h ro n ic a l ly  ill o f  a n y  ag e.

(d ) Facility proctoring o f the 
competency evaluation. ( l ) T h o  
c o m p e te n c y  e v a lu a t io n  m ay , a t  tho  
n u rs e  a id e 's  o p tio n , b e  c o n d u c te d  a t  th o  
fa c ili ty  in  w h ic h  th e  n u rs e  a id e  is  o r  w ill 
b e  e m p lo y e d  u n le s s  th e  fa c ili ty  is  
d e s c r ib e d  in  § 483.151(b)(2).

(2) T h e  S ta te  m a y  p e rm it  th e  
c o m p e te n c y  e v a lu a t io n  to  b e  p ro c to re d  
b y  fa c i li ty  p e rs o n n e l  if  th e  S ta te  f in d s  
th a t  th e  p ro c e d u re  a d o p te d  b y  th e  
fa c ili ty  a s s u r e s  th a t  th e  c o m p e te n c y  
e v a lu a t io n  p ro g ra m —

(1) Is  s e c u re  fro m  tam p e rin g ;
(ii) Is  s t a n d a r d iz e d  a n d  s c o re d  b y  a  

te s tin g , e d u c a tio n a l ,  o r  o th e r  
o rg a n iz a t io n  a p p ro v e d  b y  th e  S ta te ;  a n d

(iii) R e q u ire s  n o  sc o r in g  b y  fa c ili ty  
p e rs o n n e l .

(3) T h e  S ta te  m u s t r e t r a c t  th e  r ig h t to 
p ro c to r  n u rs e  a id e  c o m p e te n c y  
e v a lu a t io n s  fro m  fa c i li t ie s  in  w h ic h  th e  
S tu te  f in d s  a n y  e v id e n c e  o f  im p ro p rie ty , 
in c lu d in g  e v id e n c e  o f  ta m p e rin g  b y  
fu c ility  s ta ff .

(e) Successful completion o f tho 
competency evaluation program. (1) T h e  
S ta te  m u s t e s ta b l i s h  a  s ta n d a r d  fo r 
s a t is f a c to r y  c o m p le tio n  o f  th e  
c o m p e te n c y  e v a lu a t io n . T o  c o m p le te  th e  
c o m p e te n c y  e v a lu a t io n  su c c e s s fu lly  a n  
in d iv id u a l  m u s t p a s s  b o th  th e  w r i t te n  o r 
o ra l  e x a m in a t io n  a n d  th e  sk ills  
d e m o n s tra t io n .

(2) A  re c o rd  o f  su c c e s s fu l  c o m p le tio n  
o f  th e  c o m p e te n c y  e v a lu a tio n  m u st b e  
in c lu d e d  in  th e  n u rs e  a id e  re g is try  
p ro v id e d  in § 483.150 w ith in  30 d a y s  o f  
th e  d a te  i f  th e  in d iv id u a l  is  fo u n d  to  b e  
c o m p e te n t .

(f) Unsuccessful completion o f the 
competency evaluation program. (1) If 
th e  in d iv id u a l  d o e s  n o t  c o m p le te  th e  
e v a lu a t io n  s a t is fa c to r i ly ,  th e  in d iv id u a l 
m u s t b e  a d v is e d —

(1) O f  th e  a r e a s  w h ic h  h e  o r  sh e ; d id  
n o t p a s s ;  o n d

(ii) T h n t h e  o r  sh e  h a s  a t  le a s t  th re e  
o p p o r tu n it ie s  to  ta k e  th e  e v a lu a tio n .

(2) T h e  S ta te  m a y  im p o se  a  m ax im u m  
u p o n  tho  n u m b e r  o f  t im e s  u n  in d iv id u a l 
u p o n  th e  n u m b e r  o f  t im e s  a n  In d iv id u a l 
m u y  a t te m p t  to  c o m p le te  th e  
c o m p e te n c y  o v u lu a tio n  su c c e ss fu lly , b u t 
th e  m a x im u m  m a y  b e  n o  le s s  th a n  th ree .

§ 483.154 R egistry  of n u rse  a id es.
(a ) Establishment o f registry. T h e  

S tn te  m u s t e s ta b l i s h  a n d  m a in ta in  a  
re g is try  o f  n u rs e  a id e s  th a t  m e e ts  th e  
re q u ire m e n t ol th is  se c tio n . T h e  
re g is try —

(1) M u s t in c lu d e  o s  a  m in im u m  th e  
in fo rm a tio n  c o n ta in e d  in  p a ra g ra p h  (c) 
o f  th is  se c tio n :

(2) M u st b e  su ff ic ie n tly  a c c e s s ib le  to 
m e e t th e  n e e d s  o f  th e  p u b lic  a n d  h e u lth  
c u re  p ro v id e rs  p ro m p tly :

(3) M a y  in c lu d e  h o m e  h e a l th  u id e s  
w h o  h a v e  s u c c e s s fu lly  c o m p le te d  a 
h o m e  h e a l th  a id e  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  a p p ro v e d  b y  tho  
S ta te  if  h o m e  h e a l th  a id e s  a rc  
d if fe re n tia te d  fro m  n u rs e  a id e s ; a n d

(4) M u s t p ro v id e  th a t  a n y  re s p o n s e  to  
a n  in q u iry  th a t  in c lu d e s  a  fin d in g  o f  
a b u s e ,  n e g le c t, o r  m is a p p ro p r ia t io n  o f 
p ro p e r ty  a ls o  In c lu d e  a n y  s ta te m e n t  
d isp u tin g  th e  f in d in g  m a d e  b y  th e  n u rse  
a id e , a s  p ro v id e d  u n d e r  p a ra g ra p h
(c )( l) ( lx )  o f  th is  se c tio n .

(b ) Registry operation. (1) T h e  S ta le  
m a y  c o n tr a c t  t i  e  d a i ly  o p e ra t io n  a n d  
m a in te n a n c e  o f  th e  re g is try  to  a  n o n - 
S ta te  e n ti ty . H o w e v e r , th e  S ta te  m u st 
m a in ta in  a c c o u n ta b i l i ty  fo r  o v e ra l l  
o p e ra t io n  o f  th e  re g is try  n n d  c o m p lia n c e  
w ith  th e s e  re g u la tio n s .

(2) O n ly  th e  S ta te  su rv e y  a n d  
c e r t if ic a t io n  a g e n c y  m a y  p la c e  o n  tho 
re g is try  f in d in g s  o f  a b u s e ,  n e g le c t, o r  
m is a p p ro p r ia t io n  o f  p ro p e rty .

(3) T h o  S ta te  m u st d e te rm in e  w h ic h  
in d iv id u a ls  w h o  (i) h a v e  su c c e s s fu lly  
c o m p le te d  a  n u r s e  a id e  tra in in g  a n d  
c o m p e te n c y  e v a lu a t io n  p ro g ram  o r  
n u rs e  a id e  c o m p e te n c y  e v a lu a t io n  
p ro g ram ; (ii) h a v e  b e e n  d e e m e d  a s  
m e e tin g  th e s e  re q u ire m e n ts ;  o r  (iii) h u v e  
h a d  th e s e  r e q u ire m e n ts  w a iv e d  b y  tho  
S ta te  d o  n o t  q u a lify  to  re m a in  on  tho  
re g is try  b e c a u s e  th e y  h a v e  p e rfo rm e d  no  
n u rs in g  o r  n u rs in g - re la te d  s e rv ic o s  fo r  n 
p e r io d  o f  24 c o n s e c u tiv e  m o n th s .

(4) T h o  S ta te  m a y  n o t  im p o se  a n y  
c h a rg e s  r e la te d  to  r e g is tra tio n  on  
in d iv id u a ls  l is te d  in  th e  re g is try .

(5) T h e  S ta te  m u s t p ro v id e  
in fo rm a tio n  o n  th o  re g is try  p ro m p tly .

(c) Registry Content. (1) (T h e  re g is try  
m u s t c o n ta in  u l le u s t th e  fo llo w in g  
in fo rm a tio n  o n  e a c h  in d iv id u a l  w h o  h a s  
su c c e s s fu lly  c o m p le te d  a  n u rse  a id e  
tra in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ram  w h ic h  m e e ts  th e  re q u ire m e n ts  
o f  § 483.152 o r  a  c o m p e te n c y  e v a lu a t io n  
w h ic h  m e e ts  th e  re q u ire m e n ts  o f 
§ 403.154 a n d  h a s  b e e n  fo u n d  b y  Ihe 
S ta te  to  b e  c o m p e te n t  to  fu n c tio n  a s  a 
n u rs e  a id e  o r w h o  m a y  fu n c tio n  n s a  
n u r s e  a id e  b e c a u s e  o f  m e e tin g  c r itc r iu  in 
§ 483.150:

(i) T h o  In d iv id u a l 's  full n a m e .
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(ii) In fo rm a tio n  n e c e s s a r y  to  id e n tify  
e a c h  in d iv id u a l;

(iii) T h e  d a te  th e  in d iv id u a l  b e c o m e  
e lig ib le  fo r  p la c e m e n t in  th e  re g is try  
th ro u g h  su c c e s s fu lly  c o m p le tin g  a  n u rs e  
a id e  tru in in g  u n d  c o m p e te n c y  
e v a lu a t io n  p ro g ram  o r  c o m p e te n c y  
e v a lu a tio n  p ro g ra m  o r  b y  m e e tin g  th e  
re q u ire m e n ts  o f  § 483.150; a n d

(iv) T h e  fo llo w in g  in fo rm a tio n  o n  a n y  
f in d in g  b y  th e  S ta te  su rv e y  u g e n c y  o f  
a b u se , n e g le c t, o r  m is a p p ro p r ia t io n  o f  
p ro p e r ty  b y  th e  in d iv id u a l:

(A) D o c u m e n ta tio n  o f  th e  S ta te 's  
In v e s tig a tio n , in c lu d in g  th e  n a tu re  o f  th e  
a lle g a tio n  a n d  th e  e v id e n c e  th a t  le d  th e  
S ta le  to  c o n c lu d e  th a t  th e  a lle g a t io n  w a s  
v a lid ;

(B) T h e  d a te  o f  th e  h e a r in g , if  th e  
in d iv id u a l c h o se  to  h a v e  o n e , a n d  i ts  
o u tco m e ; n n d

(C) A  s ta te m e n t  b y  th e  in d iv id u a l 
d isp u tin g  th e  a lle g a tio n , if  h e  o r  s h e  
c h o o se s  to  m a k e  o n e ; a n d

(D) T h is  in fo rm a tio n  m u s t b e  in c lu d e d  
in  th e  re g is try  w ith in  10 w o rk in g  d a y s  o f  
th e  f in d in g  o n d  m u st re m a in  in  th e  
re g is try  p e rm a n e n tly ,  u n le s s  th e  f in d in g  
w a s  m a d e  in  e r ro r , th e  in d iv id u a l  w a s  
fo u n d  n o t g u ilty  in  a  c o u r t  o f  la w , o r  th e  
S ta te  is n o tif ie d  o f  th e  in d iv id u a l 's  
d e a th .

(2) T h e  re g is try  m u s t re m o v e  e n tr ie s  
fo r  in d iv id u a ls  w h o  h a v e  p e rfo rm e d  n o  
n u rs in g  o r  n u rs in g - re la te d  s e rv ic e s  fo r  a  
p e r io d  o f  24 c o n se c u tiv e  m o n th s , u n le s s  
th e  in d iv id u a l’s re g is try  e n try  in c lu d e s  
d o c u m e n te d  fin d in g s  o f  a b u s e ,  n e g le c t, 
o r  m is a p p ro p r ia t io n  o f  p ro p e r ty .

(d ) Disclosure o f information. T h e  
S ta te  m u s t—

(1) D isc lo se  ull o f  th e  in fo rm a tio n  in 
§ 403.156(c)(1) (iii) a n d  (iv) to  a ll 
r e q u e s te r s  a n d  m a y  d is c lo s e  a d d it io n a l  
in fo rm a tio n  it d e e m s  n e c e s s a ry ;  a n d

(2) P ro m p tly  p ro v id e  in d iv id u a ls  w ith  
a ll  in fo rm a tio n  c o n ta in e d  in  th e  re g is try  
o n  th e m  w h e n  a d v e r s e  f in d in g s  u re  
p la c e d  on  th e  re g is try  a n d  u p o n  re q u e s t .  
I n d iv id u a ls  o n  th e  re g is try  m u s t h a v e  
s u ff ic ie n t o p p o r tu n ity  to  c o r re c t  a n y  
m is s ta te m e n ts  o r  in a c c u ra c ie s  c o n ta in e d  
in  th e  re g is try .

§ 463.158 FFP fo r n u rse  a id e  train ing  a n d  
c o m p e ten c y  evaluation .

(a ) S ta te  e x p e n d i tu re s  fo r  n u rs e  a id e  
t ra in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m s  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m s  a re  a d m in is t r a t iv e  c o s ts .  T h e y  
a r e  m a tc h e d  u s  in d ic a te d  in
§ 433.15(b)(0) o f  th is  c h a p te r .

(b) F F P  is  a v a i la b le  fo r  S ta te  
e x p e n d i tu re s  a s s o c ia te d  w ith  n u rs e  a id e

tra in in g  u n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m s  a n d  c o m p e te n c y  e v a lu a tio n  
p ro g ra m s  o n ly  fo r—

(1) N u rs e  a id e s  e m p lo y e d  b y  a  fac ility ;
(2) N u rse  a id e s  w h o  h a v e  n n  o ffe r  o f  

e m p lo y m e n t from  a fac ility ;
(3) N u rs e  a id e s  w h o  b e c o m e  e m p lo y e d  

b y  a  fa c i li ty  n o t  l a te r  th u n  12 m o n th s  
a f te r  c o m p le tin g  a n u rs e  a id e  tra in in g  
a n d  c o m p e te n c y  e v a lu a t io n  p ro g ram  o r  
c o m p e te n c y  e v a lu a t io n  p ro g ram ; o r

(4) N u rse  a id e s  w h o  re c e iv e  a n  o ffe r  
o f  e m p lo y m e n t fro m  a fa c ili ty  n o t la te r  
th a n  12 m o n th s  a f te r  c o m p le tin g  a n u rse  
a id e  t ra in in g  a n d  c o m p e te n c y  
c v u lu u tio n  p ro g ra m  o r  c o m p e te n c y  
e v a lu a t io n  p ro g ra m .

(Catalog of Federal Domestic Assistance 
Program No. 03.714, Medical Assistance 
Program; No. 93.774, Medicare— 
Supplementary Medical Insurance Program) 

Dated: January 7,1991.
Gail R. Wilensky,
Administrator, Health Care Financing 
Administration.

Approved: March 20,1991.
Louis W. Sullivan,
Secretary.
(FR Doc. 91-22275 Filed 9-2 S -V : 8:45 am)
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TO: T e r r i  Lau terbach , Leg. Lega l

FAX: 2029 _Telephone_

FROM: Representative Norman Rokeberg

FAX: (907) 465-2040 Telephone: (907) 465-4968

Number of Pages:_^ (including this page)

Comments: House Labor & Commerce Committee S u b s t i tu te ,  in  f in a l ,  fo r  HB 217.

Please work from LS0737 B, 4/9/97 Lau terbach , as th is  was adopted and then

amended as fo llo w s : Amendment //I -  fo llo w s  on a tta ched  page ( t i t le  change and
amendment). Amendment //2 was a con cep tua l amendment to page 4, l in e  2. Hel'""'erence

should be to m a iling v ia  c e r t i f i e d  m ail. 
Thanks. Janet

J - C a v e  J 3 .  N i c e  X ) a y



APR-14-97 HON 11:14 p. 02

AMENDMENT TO HB 217, RELATING TO CERTIFIED NURSE AIDES 

Amend titleto read:

“An Act relating to certified nurse aides; disclosure of investigative information to appropriate 
agencies; and providing for an effective date."

Amend Section 16 as follows:

Page 7, line 27; delete language; by a certified nurse aide

W
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CS FOR HOUSE BILL NO. 217(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

B Y  T H E  H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o n s o r ( s ) :  R E P R E S E N T A T I V E  R Y A N

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to certified nurse aides; relating to disclosure of investigative 

information to appropriate agencies; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.087 is amended by adding a new subsection to read:

(c) Under procedures and standards of operation established by the department

by regulation, and with the agreement of the appropriate agency, the department may 

designate appropriate state or municipal agencies to investigate reports of abuse, 

neglect, or misappropriation of property by certified nurse aides.

* Sec. 2. AS 08.01.090 is amended to read:

Sec. 08.01.090. Applicability of the Administrative Procedure Act. The

Administrative Procedure Act (AS 44.62) applies to regulations adopted and 

proceedings held under this chapter, except those under AS 08.01.087(b) and 

AS 08.68.333.

* Sec. 3. AS 08.68.100(a) is amended to read:

-1*
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(1) adopt regulations necessary to implement this chapter, including 

regulations pertaining to practice as an advanced nurse practitioner and a nurse 

anesthetist, and regulations necessary to implement AS 08.68.331 - 08.68.336 

relating to certified nurse aides in order to protect the health, safety, and welfare 

of clients served by nurse aides:

(2 ) approve curricula and adopt standards for basic education programs 

that prepare persons for licensing under AS 08.68.190;

(3) provide for surveys of the basic nursing education programs in the 

state at the times it considers necessary;

(4) approve education programs that meet the requirements of this 

chapter and of the board, and deny, revoke, or suspend approval of education programs 

for failure to meet the requirements;

(5) examine, license, and renew the licenses of qualified applicants;

(6 ) prescribe requirements for competence before a former nurse may 

resume the practice of nursing under this chapter;

(7) keep a record of its proceedings, and submit annual reports to the 

governor and legislature;

(8 ) define by regulation the qualifications and duties of the executive 

secretary and delegate authority to the executive secretary that is necessaiy to conduct 

board business;

(9) develop reasonable and uniform standards for nursing practice;

(1 0 ) publish advisory opinions regarding whether nursing practice 

procedures or policies comply with acceptable standards of nursing practice as defined 

under this chapter.

* Sec. 4. AS 08.68.140 is amended to read:

Sec. 08.68.140. Applicability of Administrative Procedure Act. Except as 

specified in AS 08.68.333(f), the [THE] board shall comply with the Administrative 

Procedure Act (AS 44.62).

* Sec. 5. AS 08.68 is amended by adding new sections to read:

Article 3A. Certified Nurse Aides.

0-LS0737\F
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Sec. 08.68.331. Certification of nurse aides, (a) The board or the 

Department of Commerce and Economic Development, as designated by the board, 

may issue certification as a nurse aide to qualified applicants. The board, after 

consultation with affected agencies, may adopt regulations regarding the certification 

of nurse aides, including

(1) the training, educational, and other qualifications for certification 

that will ensure that the nurse aides are competent to perform the tasks of their 

occupation;

(2 ) application, certification, renewal, and revocation procedures; and

(3) maintenance of a registry of certified nurse aides.

(b) The board may

(1) conduct hearings upon charges of alleged violations of this chapter 

or regulations adopted under it; and

(2 ) invoke, or request the department to invoke, disciplinary action 

under AS 08.01.075 against a certified nurse aide.

Sec. 08.68.332. Use of title, (a) A person may not use the title "certified 

nurse aide" or the abbreviation "C.N.A." unless the person is certified under this 

chapter.

(b) A person who knowingly violates this section is guilty of a class B 

misdemeanor. In this subsection, "knowingly" has the meaning given in 

AS 11.81.900(a).

Sec. 08.68.333. Registry of certified nurse aides, (a) The board shall 

maintain a registry of certified nurse aides. At a minimum, this registry must include 

the information required under federal regulations that are applicable to nurse aides 

found to have committed abuse, neglect, or misappropriation of property in connection 

with their employment by a facility participating in the Medicaid or Medicare program.

(b) If the board finds that a certified nurse aide has committed abuse, neglect, 

or misappropriation of property in connection with employment as a nurse aide, the 

board shall revoke the nurse aide’s certification and enter the finding in the registry.

(c) Upon receiving a notice of a finding under AS 47.05.055 that a certified 

nurse aide has committed abuse, neglect, or misappropriation of property, the board

0 - L S 0 7 3 7 \ F
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shall immediately revoke the nurse aide’s certification without a hearing, enter the 

finding in the registry, and notify the nurse aide of the revocation and entry of the 

finding. Notice is considered given when delivered personally to the nurse aide or 

when mailed by certified mail addressed to the nurse aide’s last known mailing address 

on file with the board.

(d) If the certified nurse aide is employed in a skilled nursing facility or a 

nursing facility, other than an intermediate care facility for the mentally retarded, that 

is participating in the Medicaid or Medicare program, only the state survey and 

certification agency may make, and report to the Board of Nursing, a finding that the 

certified nurse aide has committed abuse, neglect, or misappropriation of property in 

connection with the nurse aide’s employment at the facility.

(e) The board shall establish procedures under which a finding under 

AS 47.05.055 that a certified nurse aide has committed abuse, neglect, or 

misappropriation of property and the resulting revocation of certification will be 

removed from the registry if the certified nurse aide requests a hearing and can 

establish mistaken identity or the finding has been set aside by the reporting agency 

or by a court of competent jurisdiction.

(0 AS 44.62.330 - 44.62.630 do not apply to hearings held or the procedures 

established under this section.

Sec. 08.68334. Grounds for denial, suspension, or revocation of certificate. 

The board may deny a certification to, or impose a disciplinary sanction authorized 

under AS 08.01.075 against, a person who

(1) has obtained or attempted to obtain certification as a nurse aide by 

fraud, deceit, or intentional misrepresentation;

(2 ) has been convicted of a crime substantially related to the

qualifications, functions, or duties of a certified nurse aide;

(3) has impersonated a registered or practical nurse or other licensed 

health care provider;

(4) has intentionally or negligently engaged in conduct that has resulted

in a significant risk to the health or safety of a client or in injury to a client;

(5) is incapable of working as a certified nurse aide with reasonable

0 - L S 0 7 3 7 \ F

2 1 7 ( L & C ) .4 .
New Text Underlined [DELETED TEXT BRACKETED]



skill, competence, and safety for the public because of

(A) professional incompetence;

(B) addiction or severe dependency on alcohol or a drug that 

impairs the licensee’s ability to practice safely;

(C) physical or mental disability; or

(D) other factors determined by the board;

(6 ) has knowingly or repeatedly failed to comply with this chapter, a 

regulation adopted under this chapter, or with an order of the board; or

(7) has misappropriated the property of, abused, or neglected a client. 

Sec. 08.68335. Immunity for certain reports to the board. A person who,

in good faith, reports information to the board relating to alleged incidents of 

incompetent, unprofessional, or unlawful conduct of a certified nurse aide is not liable 

in a civil action for damages resulting from the reporting of the information.

Sec. 08.68.336. Fees. The Department of Commeice and Economic 

Development shall set fees under AS 08.01.065 for certified nurse aides for each of 

the following:

(1) application;

(2 ) examination;

(3) certification; and

(4) renewal of certification.

* Sec. 6 . AS 08.68.410 is amended by adding a new paragraph to read:

(9) "certified nurse aide" is a person who is certified as a nurse aide by

the board.

* Sec. 7. AS 44.62.330(a)(10) is amended to read:

(10) Board of Nursing functions, except those related to findings of

abuse, neglect, or misappropriation of nronerty contained in the registry of

certified nurse aides under AS 08.68.333:

* Sec. 8 . AS 47.05.010 is amended by adding a new paragraph to read:

(15) investigate reports of abuse, neglect, or misappropriation of

property by certified nurse aides in facilities licensed by the department under 

AS 18.20.

0 - L S 0 7 3 7 \ F
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1 * Sec. 9. AS 47.05.017(b) is amended to read:

2 (b) The department shall adopt regulations identifying actions that it will take,

3 in addition to those otherwise required under AS 47.17 and AS 47.24, when a report

4 of harm is made under AS 47.17 or AS 47.24 that might relate to harm caused by

5 actions or inactions of a public home care provider. The regulations must

6  (1) address circumstances under which the department will, or will

7 require a contractor or grantee to, reassign, suspend, or terminate a person alleged to

8  have perpetrated harm; [AND]

9 (2) include appropriate procedural safeguards to protect the due process

1 0  rights of public home care providers who may be reassigned, suspended, or terminated

1 1  under the circumstances described in (1) of this subsection: and

12 (3) if the home care provider is a certified nurse aide, include

0-LS0737VF

13 procedures under which the department shall notify the Board of Nursing if the

14 nurse aide is suspected of abuse, neglect, or misappropriation of property.

15 * Sec. 10. AS 47.05 is amended by adding a new section to read:

16 Sec. 47.05.055. Certified nurse aides, (a) If the department has reason to

17 believe that a certified nurse aide employed in a facility licensed by the department

18 under AS 18.20 has committed abuse, neglect, or misappropriation of property in

19 connection with the person’s duties as a certified nurse aide at the facility, the

20 department shall investigate the matter. The department shall conduct proceedings to

2 1  determine if a finding of abuse, neglect, or misappropriation of property should be

22 made. These proceedings shall be conducted under regulations adopted by the

23 department and are exempt from AS 44.62.330 - 44.62.630. A finding under this

24 subsection that a certified nurse aide has committed abuse, neglect, or misappropriation

25 of property shall be reported by the department to the Board of Nursing.

26 (b) If the certified nurse aide is employed in a skilled nursing facility or

27 nursing facility, other than an intermediate care facility for the mentally retarded, that

28 is participating in the Medicaid or Medicare program, only the state survey and

29 certification agency may make, and report to the Board of Nursing, a finding that a

30 certified nurse aide has committed abuse, neglect, or misappropriation of property in

31 connection with the nurse aide’s employment at the facility.
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1 * Sec. 11. AS 47.17.030 is amended by adding a new subsection to read:

2 (f) If an investigation under this section shows reasonable cause to believe that

3 a certified nurse aide has committed abuse, neglect, or misappropriation of property,

4 the department shall report the matter to the Board of Nursing.

5 * Sec. 12. AS 47.17.290(13) is amended to read:

6  (13) "practitioner of the healing arts" includes chiropractors, mental

7 health counselors, dental hygienists, dentists, health aides, nurses, nurse practitioners,

8  certified nurse aides, occupational therapists, occupational therapy assistants,

9 optometrists, osteopaths, naturopaths, physical therapists, physical therapy assistants,

1 0  I physicians, physician’s assistants, psychiatrists, psychologists, psychological associates.

11 audiologists licensed under AS 08.11, hearing aid dealers licensed under AS 08.55,

12 marital and family therapists licensed under AS 08.63, religious healing practitioners,

13 acupuncturists, and surgeons;

14 * Sec. 13. AS 47.24.010(a) is amended by adding a new paragraph to read:

15 (15) a certified nurse aide.

16 * Sec. 14. AS 47.24.013 is amended by adding a new subsection to read:

17 (f) If an investigation conducted by an agency under this section shows

18 reasonable cause to believe that a certified nurse aide has committed abuse, neglect,

19 ■ or misappropriation of property, the agency shall report the matter to the Board of

20 Nursing.

21 * Sec. 15. AS 47.24.015 is amended by adding a new subsection to read:

22 (g) If an investigation under this section shows reasonable cause to believe that

23 a certified nurse aide has committed abuse, neglect, or misappropriation of property,

24 the department shall report the matter to the Board of Nursing.

25 * Sec. 16. AS 47.33.500(c) is amended to read:

26 (c) Unless disclosure is required by court order or is to an appropriate

27 agency in connection with investigations or administrative or judicial proceedings

28 involving the abandonment, abuse, exploitation, or neglect of a child or vulnerable

0-LS0737\F

29 adult, the licensing agency may not disclose the identity of a complainant, or of a

30 resident on whose behalf a complaint is filed, without the consent of the complainant

31 or the resident or the resident’s representative.

L
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1 * Sec. 17. AS 47.33.520 is amended by adding a new subsection to read:

2 (f) If the licensing agency’s investigation shows reasonable cause to believe

3 that a certified nurse aide has committed abuse, neglect, or misappropriation of

4 property, the licensing agency shall report the matter to the Board of Nursing.

5 * Sec. 18. TRANSITION: REGULATIONS. A state agency affected by tnis Act may

6  proceed to adopt regulations necessary to implement changes affecting the state agency that

7 are enacted by this Act. The regulations take effect under AS 44.62 (Administrative

8  Procedure Act), but not before the effective date of the changes in law in this Act.

9 * Sec. 19. TRANSITION: CERTIFICATIONS, (a) A person who holds a current, valid

10 certification from the Board of Nursing as a nurse aide on the day before the effective date

11 of this bill section, subject to continued eligibility under AS 98.68 and regulations adopted

1 2  under that chapter, is entitled to retain a renewable certification as a nurse aide.

13 (b) A person who, on the day before the effective date of this bill section, holds a

14 certification from the Board of Nursing as a nurse aide that has been expired for less than two

15 years may apply for renewal of that certification under standards to be established by the

16 board. A certification may not be renewed under this subsection unless the person applies for

17 the renewal before September 1, 1998.

18 * Sec. 20. Section 18 of this Act takes effect immediately under AS 01.10.070(c).

0-LS0737\F
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OFFERED IN THE SENATE 

TO: SB 104

; 2 / f
m ,

Page 6 , lines 15-19:

Delete "most recently adopted bv the National Association of Insurance 

Commissioners and supplemented with additional information as required [FOR A LIFE 

AND HEALTH INSURER OR FOR A PROPERTY AND CASUALTY INSURER 

ADOPTED BY REGULATION] by the director [UNDER AS 21.14.010]"

Insert "for a life and health insurer or for a property and casualty insurer adopted by 

order of [REGULATION BY] the director after an onen meeting as provided under 

AS 44.62.310 [AS 21.14.010]"

9  Page 8 ,  line 3 0 :

1 0 Following "in":

11 Insert "(d) or̂ 9

1 2 Following "reserves":

1 3 Insert "for policies issued after July 1, 1 9 9 7 , "

14 Page 9 ,  line 3 :

1 5 Delete "individual disability income"

1 6  Insert "health insurance"

17 Page 9, line 6 :

18 Delete "individual disability income"

19 Insert "health insurance"

2 0  Page 9, line 1 0 :

2 1  Delete "and"

-1-
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1 Insert

2 ' (B)H

3 Reletter the following subparagraph accordingly.

4 Page 24, line 24:

5 Delete "60"

6  Insert "150 [60]"
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i
H e a l i  In su ra n c e  A sso c ia tio n  o f  A m e ric a

D A T E : March 26, 1997

MEMO

T O : Katherine Campbell, Alaska Division of Insurance

F R O M : Bill Wellei

S U B J E C T :  Reserve Standards for Health Insurance

Senate Bill No. 104 contains sections 14 and 15  which deal with minimum 
reserve standards for h ealth insurance. They are patterned after the NAIC 
model which HIAA supports. I do have several questions with regards to the 
wording of section 15, p articularly amendments to Section 2 1 ,18 .0 8 2  on Policy 
Reserves.

Since this is a new law for Alaska, we would ask that the minimum standards in 
the law be limited to prcspective application. This means that previously issued 
contracts would be subject to the requirements of Section 2 1 .18 .0 8 0  which 
specifies an adequate reserve based on a gross premium valuation. It would 
allow for the use of termination rates and interest rates which had been used in 
prior reserve reporting which do  not meet the minimum standards in 21.18 .082 . 
W e would find acceptable a provision which required reserves for previously 
issued policies to be based on assumptions approved by the Commissioner, or if 
Alaska has not required such the Commissioner of the State of domicile, for year 
end 1996. This would avoid de-strengthenlng of reserves.

Section 21.18 .082(g) should read “Except as provided in (d), or (h) - (k) of this 
section..." This is needed since (d) provides for the use of termination rates is 
situations other than LT C .

Section 21.18 .082(g)(1) and (2) should change “individual disability income 
policy” to “health insurance policy” since this law applies to "all individual and 
group health insurance policies” per (a) of this section.

Section 21.18.082(g)(3) should be changed so that (A) ends after 'without 
projection:’, the next portion of (A) b< ^omes '(B) a lapse assumption for policy 
durations one through four equal to ne lesser of 80 percent of the voluntary 
lapse rate used in the calculation ol gross premiums or eight percent; and1 with 
current (b) changed to (C) with no change in wording. This would make it clear

555 I3th Street, NW Washington, D.C 20004-1109 202/824-1600
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that the mortality assumption in (A) is in addition to both of the voluntary lapse 
assumptions in (B) and (C).

Please let me know if you have any questions about these comments. W e  are 
willing to assist drafting the necessary amendments to the bill to make these 
corrections. My number is 202-824-1703. My fax number is 202-824-1668.

@ 0 0 2

c/c: Beth Sweet, HIAA
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W O R K  D R A F T

i’OR SENATE BILL NO. 104(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

B Y  T H E  S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o n s o r ( s ) :  S E N A T E  R U L E S  C O M M I T T E E

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to regulation and examination of insurers and insurance agents;

2  relating to kinds of insurance; relating to payment of insurance taxes and to

3 required insurance reserves; relating to insurance policies; relating to regulation

4 of capital, surplus, and investments by insurers; relating to hospital and medical

5 service corporations; and providing for an effective date."

6  I BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

7 II * Section 1. AS 21.06.030 is amended by adding a new subsection to read:

8  || (h) A volunteer member of an advisory committee who has been appointed by

9 || the director under a provision of this title to assist and advise the director on issues or

1 0  II matters concerning a specific area of insurance is not entitled to payment of per diem

1 1  II or travel expenses authorized under AS 39.20.180.

12|| * Sec. 2. AS 21.06.110 is amended to read:

13 II Sec. 21.06.110. Director’s annual report. As early in each calendar year as

- 1 -
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23
24
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30
31

is reasonably possible! the director shall prepare and deliver an annual report to the 

commissioner, who shall notify the legislature that the report is available, showing, 

with respect to the preceding calendar year,

(1) a list of the authorized insurers transacting insurance in this state, 

with a summary of their financial statement as the director considers appropriate;

(2 ) the name of each insurer whose certificate of authority was 

surrendered, suspended, or revoked [BUSINESS WAS CLOSED] during the year 

and [,] the cause of surrender, suspension, or revocation [THE CLOSING, AND 

THE AMOUNT OF ASCERTAINABLE ASSETS AND LIABILITIES OF EACH 

CLOSED BUSINESS];

(3) the name of each insurer authorized to do business in this state 

against which delinquency or similar proceedings were instituted [,] and, if against an 

insurer domiciled in this state, a concise statement of the facts with respect to each 

proceeding and its present status;

(4) a statement in regard to examination of rating organizations, 

advisory organizations, joint underwriters, and joint reinsurers as required by 

AS 21.39.120;

(5) the receipt and expenses of the division for the year;

(6 ) recommendations of the director as to amendments or 

supplementation of laws affecting insurance [,] or the office of director;

(7) other pertinent information and matters the director considers

proper.

* Sec. 3. AS 21.06.160(a) is amended to read:

(a) Each person examined, other than [AS TO] examinations under 

AS 21.06.130, shall pay a reasonable rate calculated on [ALL THE COSTS OF, 

AND EXPENSES INCURRED BY DIVISION STAFF EXAMINERS, INCLUDING] 

salaryj, [AND] benefit costs, and estimated division overhead for time spent directly 

or indirectly related to the examination. Each person examined, other than 

examinations under AS 21.06.130. shall pay actual out-of-pocket business 

expenses, including travel expenses, incurred by division staff examiners [,] and 

shall pay the compensation of a contract examiner, to be set at a reasonable customary
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rate, for conducting the examination [,] upon presentation of a detailed account of the 

charges and expenses by the director or under an order of the director. The 

accounting may either be presented periodically during the course of the examination 

or at the termination of the examination. A person may not pay and an examiner may 

not accept additional compensation for an examination.

* Sec. 4. AS 21.09.210(b) is amended to read:

(b) Each insurer, and each formerly authorized insurer with respect to 

premiums received while an authorized insurer in this state, shall pay a tax on the total 

direct premium income received during the year ending on the preceding December 

31 and paid for the insurance of property or risks resident or located in the statej other 

than wet marine and transportation insurance, after deducting from the total direct 

premium income the applicable cancellations, returned premiums, the unabsorbed 

portion of any deposit premium, all policy dividends, unabsorbed premiums refunded 

to policyholders, refunds, savings, savings coupons, and other similar returns paid or 

credited to policyholders with respect to their policies. No deductions may be made 

of cash surrender value of policies. Considerations received on annuity contracts are 

not included in the direct premium income and are not subject to tax. The tax shall be 

paid to the director at least annually hut not more often than once each quarter on 

the dates specified hy the director. The method of payment must be by the 

electronic or other navment method specified hv the director. The tax [OR 

BEFORE MARCH 1, AND] is computed at the rate of

(1) for domestic and foreign insurers, except hospital and medical 

service corporations, 2.7 percent;

(2 ) for hospital and medical service corporations, six percent of their 

gross premiums less claims paid.

* Sec. 5. AS 21.09.210(d) is amended to read:

(d) An authorized insurer shall, with respect to all wet marine and 

transportation contracts written in this state during the preceding calendar year, [ON 

OR BEFORE MARCH 1 OF EACH YEAR,] pay to the director a tax of three-quarters 

of one percent on its gross underwriting profit. Tiie director shall specify the dates 

that navment is due nnd the electronic or other method hv which navment is to
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be made. The gross underwriting profit is computed by deducting4 from the net 

premiums on wet marine and transportation insurance contracts, the net losses paid 

during the calendar year under the contracts. In the case of an insurer issuing 

participating contracts, the gross underwriting profit may not include, for computation 

of the tax prescribed by this section, the amounts refunded or paid as participation 

dividends by the insurers to the holders of the contracts. In this subsection,

(1) "net losses" means gross losses less salvage and recoveries on 

reinsurance ceded;

(2 ) "net premiums" means gross premiums less all return premiums and 

premiums for reinsurance.

* Sec. 6 . AS 21.09 is amended by adding a new section to read:

Sec. 21.09.245. Required notice, (a) If an insurer intends to change the 

insurer’s name, domicile, or other information provided on the certificate of authority, 

the insurer shall file a notice of the change with the director within 30 days before or 

after the intended change takes effect.

(b) If an insurer changes the insurer’s articles of incorporation, bylaws, 

business address, phone number, or other information maintained by ihe director, the 

insurer shall file a notice of the change with the director net later than 90 days after 

the effective date of the change.

(c) Failure by an insurer to provide notification required by this section may 

result in a civil penalty of up to $1 , 0 0 0  and, additionally, a civil penalty of up to $50 

for each day the,, the information is withheld from the director.

* Sec. 7. AS 21.09 is amended by adding a new section to read:

Sec. 21.09.320. Maintenance of records, (a) An insurer domiciled in a 

jurisdiction other than this state shall keep at its principal place of business a complete 

record of its assets, transactions, and affairs in accordance with the methods and 

systems that are customary or suitable to the kind of insurance transacted.

(b) To meet the requirements of (a) of this section, the insurer shall keep the 

records specified in AS 21.69.390(d) for 10 years from the date the record was created 

or as required by the record maintenance requirements of the insurer’s domicile 

jurisdiction, whichever is longer.
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* Sec. 8 . AS 21.12.020(a)(4)(AXiii) is amended to read:

(iii) in the case of a single assuming insurer, the trust 

shall consist of trust money representing the assuming insurer's 

liabilities attributable to business written in the United States and, in 

addition, include a trust surplus of not less than $2 0 ,0 0 0 ,0 0 0 ; the single

assuming insurer shall make available to the director an annual

certification of the insurer's solvency [BY THE INSURER'S 

DOMICILIARY REGULATOR AND] by an independent certified 

public accountant or an accountant holding a substantially equivalent 

designation as determined by the director;

* Sec. 9. AS 21.12.050 is amended, to read:

Sec. 21.12.050. Health insurance defined. Health insurance is insurance of 

human beings (1) against bodily injury, disablement, or death by accident or accidental 

means; (2) against the resulting expenses of the injury, disablement, or death; (3)

against disablement or expense resulting from sickness or childbirth; (4) against

expense incurred in prevention of sickness; (5) for dental care; and (6 ) including every 
insurance that applies to injury, disablement, or death. Transaction of health 

insurance includes disability insurance and ston-loss insurance but does not include 
workers’ compensation insurance.

* Sec. 10. AS 21.12.050 is amended by adding a new subsection to read:

(b) In this section, "stop-loss insurance" means insurance purchased by a self- 

insured employer to cover benefits the employer incurs in excess of a preset limit.

* Sec. 11. AS 21.14.010(a) is amended to read:

(a) A life and health domestic insurer, property and casualty domestic insurer, 

or other insurer required by the director shall, on or before March 1, submit to the 

director a report of its risk based capital covering the previous calendar year [, IF 

REQUIRED BY THE DIRECTOR], The report must be in a form and contain the 

information required by risk based capital instructions. A domestic insurer required 

to submit a report under this subsection shall file the report with

(1) the National Association of Insurance Commissioners; and

(2 ) the insurance regulatory agency in each state in which the insurer
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-5 -  C S S B  1 0 4 ( L & C )
Hew Texc Underlined [DELETED TEXT BRACKETED]



1

2

3
4
5
6

7
8

9
1 0

1 1

1 2

13
14
15
16
17
18
19
2 0

2 1

2 2

23
24
25
26
27
28
29
30
31

is authorized to transact business [,] if the insurance regulatory agency has requested 

the report in writing from the insurer; a report requested under this paragraph shall be 

delivered

(A) not later than 15 days from the receipt of a request if the 

report has already been filed with the director; or

(B) at the time the report is filed with the director, if the report 

has not yet been filed with the director.

* Sec. 12. AS 21.14.200(18) is amended to read:

W O R K  D R A F T  W O R K  D R A F T  0 - L S 0 4 0 7 \F

(18) "risk based capital instructions" means risk based capital

* Sec. 13. AS 21.18.050 is amended to read:

Sec. 21.18.050. Reserves and liabilities, in general. In a determinadon of the 

financial condition of an insurer, capital stock and liabilities to be charged against its 

assets shall include

(1) the amount of its capital stock outstanding, if any;

(2 ) the amount, estimated consistent with the provisions of this title, 

necessary to pay all of its unpaid losses and claims incurred on or before the date of 

statement, whether reported or unreported, together with the expenses of adjustment 

or settlement;

(3) with reference to life and health insurance and annuity contracts,

(A) the amount of reserves on life insurance policies and 

annuity contracts in force, valued according to the tables of mortality, rates of 

interest, and methods adopted under this title that arc applicable;

(B) reserves for disability benefits, for both active and disabled

lives;

(C) reserves for accidental death benefits;

(D) additional reserves that may be required by the director, 

consistent with practice formulated or approved by the National Association of 

Insurance Commissioners, on account of the insurance;

C S S B  1 0 4 ( L & C ) -6 *
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(4) with reference to health insurance, the amount of reserves required 

under AS 21.18.080 - 21.18.086 [AS 21.18.080];

(5) with reference to insurance other than specified in (3) and (4) of 

this section, and other than title insurance, the amount of reserves equal to the 

unearned portions of the gross premiums charged on policies in force, computed in 

accordance with this chapter;

(6 ) taxes, expenses, and other obligations due or accrued at the date of

the statement.

* Sec. 14. AS 21.18.080 is repealed and reenacted to read:

Sec. 21.18.080. Reserve standards for health insurance, (a) The adequacy 

of health insurance reserves must be det. ;.nined based on the sum of policy reserves 

determined under AS 21.18.082, claim reserves determined under AS 21.18.084, and 

premium reserves determined under AS 21.18.086.

(b) Reserve adequacy must be determined by a prospective gross premium 

valuation. For policies in force, in a claims status, or in a continuation of benefits 

status on the valuation date, the gross premium valuation must take into account the 

present value of all expected benefits unpaid, all expected expenses unpaid, and all 

unearned or expected premiums, including expected future premium increases.

(c) A gross premium valuation must be performed whenever there is an 

indication that reserves and future premiums may be insufficient to cover future claims 

for a particular block of policies or for the entire health insurance block. If a reserve 

inadequacy is determined to exist, the loss must be immediately recognized and 

reserves increased to account for the inadequacy. The increased reserves will be 

considered minimum reserves.

* Sec. 15. AS 21.18 is amended by adding new sections to read:

Sec. 21.18.082. Policy reserves for health insurance, (a) Except as provided 

in (b) of this section, policy reserves are required for all individual and group health 

insurance policies or groups of policies

(1) with level premiums or with a gross premium pricing structure at 

time of issue that results in future benefits exceeding the corresponding future 

valuation net premiums at any time; or
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(2 ) for which gross premiums are restricted by contract, regulation, or 

another reason that results in future gross premiums, reduced by expenses for 

administration, commissions, and taxes, being insufficient to cover future claims.

(b) Policy reserves are not required for health insurance policies that cannot 

be continued after one year from the date of issue.

(c) The structure of valuation net premiums used under a health insurance 

policy must be consistent with the structure oi gross premiums on the date the policy 

is issued.

(d) For return of premium benefits, deferred cash benefits, policies with 

premium rates that are not guaranteed, and where the effects of insurer underwriting 

by policy duration are specifically used in the valuation morbidity standard, 

termination rates that exceed the mortality rates in the tables required in (g)(2 ) of this 

section may be used but may not exceed the lesser of

(1) 80 percent of the total termination rate used in the calculation of 

gross premiums; or

(2 ) eight percent.

(e) The methods and procedures used to determine health insurance policy 

reserves must be consistent with the methods and procedures used to determine claim 

reserves for a health insurance policy.

(f) Negative reserves on a benefit may be offset against positive reserves for 

other benefits in the same policy, but the total policy reserve with respect to all 

benefits combined may not be less than zero.

(g) Except as provided in f(d) ant| (h) - (k) of this section, policy reserves for 

policies issued after July 1, 1997, must be determined based on

(1) a maximum interest rate equal to the maximum interest rate allowed 

under AS 21.18.110 for the valuation of whole life insurance issued on the same date 

as the health insurant policy;

(2 ) a termination assumption equal to the mortality table allowed under 

AS 21.18.110 for the valuation of whole life insurance issued on the same date as the 

hedfth Insufanf̂  policy or equal to a mortality table approved by the director for use 

in determining the policy reserves;
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(3) for long-term care policies issued after July I, 1997,

(A) a mortality assumption equal to the 1983 Group Annuity 

Mortality Table without projection;

(B) a lapse assumption for policy durations one through four 

equal to the lesser of 80 percent of the voluntary lapse rate used in the 

calculation of eross Dremiums or eight percent

percent of the voluntary lapse rate used in the calculation of the gross 

premiums or four percent;

(4) a two-year full preliminary term method under which the terminal 

reserve is zero on the first and second policy anniversary dates;

(5) a morbidity assumption for

(A) individual disability income insurance issued (i) after 

December 31, 1997, equal to Tables A or B of the 1985 Commissioners’ 

Individual Disability Tables for policies; and (ii) before January 1, 1998, equal 

to the 1964 or 1985 Commissioners’ Individual Disability Tables; the insurer 

shall indicate which morbidity table the insurer will use for all individual 

disability income policies issued in a calendar year;

assumption in use by the insurer before January 1, 1998;

(C) scheduled or fixed time period hospital, surgical, or 

maternity benefit policies issued

jia’lapse assumption for policy durations five and later of 1 0 0

(B) group disability income insurance issued

(i) after December 31, 1997, equal to the 1987 

Commissioners’ Group Disability Table; and

(ii) before January 1, 1998, equal to the morbidity

(i) after December 31, 1997, equal to the 1974 Medical

Expense Table A from the Transactions of the Society of Actuaries, 

Volume XXX; and

(ii) before January 1, 1998, equal to the morbidity

assumption in use by the insurer before January 1, 1998;

(D) cancer expense benefits for policies issued

-9-
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(i) after December 31, 1997, equal to the 1985 National 

Association of Insurance Commissioners Cancer Claim Cost Tables; and

(ii) before January 1, 1998, equal to the morbidity

assumption in use by the insurer before January 1 , 1998;

(E) accidental death benefits for policies issued

(i) after December 31, 1997, equal to the 1959

accidental death benefit table; and

(ii) before January 1, 1998, equal to the morbidity

assumption in use by the insurer before January 1, 1998; or

(F) all other individual or group policy benefits equal to a

morbidity table established for reserve determination by an actuary qualified

to determine the morbidity table and approved by the director; the morbidity

table must contain a pattern of incurred claims cost that reflects the underlying

morbidity and may not be constructed for the primary purpose of minimizing 

reserves.

(h) The reserve method for return of premium or other deferred cash benefits 

must be a preliminary term method that is applied only in relation to the issue date of 

the policy and is a

(1) one-year preliminary term method if benefits are provided before 

the 2 0 th policy anniversary; or

(2 ) two-year preliminary term method if the benefits are provided only 

on or after tiie 2 0 th policy anniversary.

(i) The reserve method for long-term care insurance must be calculated on a

(1) two-year full preliminary term method for a policy or certificate 

issued on or before July 1, 1997; and

(2 ) one-year full preliminary term method for a policy or certificate 

issued after July 1, 1997.

(j) Reserve adjustments due to rate changes, revised assumptions, or other 

reasons for return of premium or other deferred cash benefits must be applied on the 

effective date of the adoption of the reserve adjustment.

(k) An alternative method or basis of determining policy reserves may be used
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if the aggregate policy reserve is not less than the aggregate policy reserves determined 

under (c) - (j) of this section.

(1) An insurer shall annually review prospective policy liabilities on policies 

valued by tabular reserves to determine the continuing adequacy and reasonableness 

of the tabular reserves given future gross premiums. The insurer shall make 

adjustments to the tabular reserves if the tests indicate that the basis of the reserves is 

no longer adequate.

(m) Policy reserves that are valued based on the 1964 or J985 Commissioners 

Individual Disability Tables must include a provision for a waiver of premium benefit 

with the minimum reserve for the benefit equal to the valuation net premium to be 

waived.

(n) Policy reserves for long-term care insurance may not be less than the net 

single premium for any nonforfeiture benefits provided by the policy or certificate.

Sec. 21.18.084. Claim reserves for health insurance, (a) Claim reserves are 

required for all incurred and unpaid claims on all health insurance policies.

(b) Claim expense reserves are required for the estimated expense of settlement 

of all incurred and unpaid claims.

(c) Claim reserves for prior valuation years must be tested for adequacy and 

reasonableness using claim runoff schedules in accordance with the statutory annual 

statement, including consideration of any residual unpaid liability. Claim reserve 

adequacy must be determined in the aggregate.

(d) Claim reserves must be determined as follows:

(1) for policies that require policy reserves under AS 21.18.082(a), 

based on a maximum interest rate equal to the maximum interest rate allowed under 

AS 21.18.110 for the valuation of whole life insurance issued on the same date as the 

date the claim was incurred;

(2 ) for policies that do not require policy reserves under 

AS 21.18.082(b), based on a maximum interest rate equal to the maximum interest rate 

allowed under AS 21.18.110 for the valuation of single premium immediate annuities 

issued on the same date as the date the claim was incurred less 1 0 0  basis points;

(3) except as provided in (4) and (5) of this subsection, a morbidity
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assumption for

(A) individual disability income? insurance must be equal to the 

morbidity assumption used in determining policy reserves under

AS 21.18.082(g)(5);

(B) group disability income insurance for policies issued

(i) after December 31, 1997, must be equal to the 1987

Commissioners Group Disability Table; and

(ii) before January 1, 1998, must be equal to the 

morbidity assumption in use by the insurer before Jan- 7  1, 1998;

(C) accidental death benefits must be. equal to the actual amount 

of claims incurred; and

(D) all other individual or group policy benefits must be equal 

to a morbidity table approved by the director and established for reserve 

determination by an actuary qualified to determine the morbidity table;

(4) for individual or group disability claims with a duration from 

disablement of less than two years, mortality assumptions may be based on the 

insurer’s experience if determined credible by the insurer or upon another basis 

designed to place a sound value on the liabilities as determined by the insurer;

(5) if approved by the director, reserves for group disability income 

claims with a duration from disablement of more than two years but less than five 

years may be based on the insure:* -xperience for which the insurer maintains control 

of underwriting and claim administration; request for approval to use this modified 

reserve basis must include

(A) an analysis of the credibility of the experience;

(B) a description of how all the insurer’s experience is proposed 

to be used in setting the reserves;

(C) a description and quantification of the margins to be

included;

(D) a summary of the financial impact that the proposed plan 

of modification would have on the insurer’s lcrt filed annual statement;

(E) a copy of the approval from the state of domicile; and
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(F) all other information requested by the director;

(6 ) any generally accepted actuarial reserving method or other 

reasonable method approved by the director may be used; the method used to estimate 

liabilities may be an aggregate method; approximations based on groupings and 

averages may also be uŝ d.

(e) Claim reserves that are valued based on the 1964 or 1985 Commissioners’ 

Individual Disability Tables must include a provision for a waiver of premium benefit 

with the minimum reserve for the benefit equal to the valuation net premium to be 

waived.

Sec. 21.18.086. Premium reserves for health insurance, (a) Unearned 

premium reserves must be established for the period of coverage for which premiums, 

other than premiums paid in advance, have been paid beyond the date of valuation.

(b) Due and unpaid premiums that are carried as an asset in the annual 

statement must be treated as premiums in force and are subject to the unearned 

premium reserve requirements of this section. Unpaid commissions, premium taxes, 

and costs of collection associated with due and unpaid premiums must be carried in 

the annual statement as an offsetting liability.

(c) Gross premiums paid in advance for a period of coverage starting after the 

next premium due date following the valuation date may be discounted to the valuation 

date and must be held as a separate liability in the annual statement or as an addition 

to the unearned premium reserve established in this section.

(d) The minimum unearned premium reserve for a policy is the pro rata 

unearned modal premi trn that applies to the valuation period beyond the date of 

valuation. If a policy reserve is required for a policy, the unearned modal premium 

is the valuation net modal premium on the policy reserve. If no policy reserve is 

required for a policy, the unearned modal premium is the gross modal premium for the 

policy.

(e) The sum of the unearned premium and policy reserves for all policies may 

not be less than the gross modal unearned premium reserve on all policies as of the 

date of valuation. The total unearned premium and policy reserves may not be less 

than the expected claims for the period after the valuation date represented by the
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unearned premium reserve.

(f) An insurer may use approximations and estimates in determining premium 

reserves, including groupings, averages, and aggregate estimates. The approximations 

or estimates must be tested periodically and not less frequently than trienniaily to 

determine adequacy.

(g) Premium reserves based on the 1964 or 1985 Commissioners’ Individual 

Disability Tables must include policies on premium waiver as in-force contracts and 

establish a minimum reserve for a waiver of premium benefit equal to the unearned 

modal valuation net premium being waived.

* Sec. 16. AS 21.21 is amended by adding a new section to read:

Sec. 21.21.410. Custodians, (a) A custodial agreement between an insurer and 

an institution holding the assets, securities, or investments of the insurer must provide 

that the custodian is obligated to indemnify the insurer for losses involving an 

insurance company asset or security in the custodian's custody resulting from the 

negligence or dishonesty of the custodian's officers, employees, cr agents, or caused 

by burglary, robbery, holdup, theft, or mysterious disappearance, including loss by 

damage or destruction. The agreement must also provide that, in the event of a loss, 

an asset or security will be promptly replaced or the value of the asset or security and 

the value of a loss of rights or privileges resulting from the loss will be promptly 

replaced.

(b) The custodian for assets, securities, or investments of the insurer may only 

be a bank, trust company, or securities firm that is properly authorized by the insurer 

and approved by the director.

* Sec. 17. AS 21.27.010(f) is amended to read:

(f) A person who performs management services under a written contract for 

an admitted insurer is not required to be licensed as a managing general agent [,] if

(1) either

(A) the person is a United States manager of the United States

branch of an alien admitted insurer; or

(B) the person’s compensation is not based on the volume of

premium written; and
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(2 ) the person

(A) is a wholly-owned subsidiary of the admitted insurer;

(B) wholly owns the admitted insurer; or

(C.) is a wholly-owned subsidiary of the insurance holding

company subject to AS 21.22 that owns or controls the admitted insurer.

* Sec. 18. AS 21.27.010(i) is amended to read:

(i) A person licensed under AS 21.75 as an attorney-in-fact, or a person who 

meets the requirements for exemption from licensure under AS 21.75. is not 

required to be additionally licensed under this chapter while acting on behalf of 

subscribers and within the scope and authority of a subscribers agreement of a 

reciprocal insurer or exchange licensed under AS 21.75.

* Sec. 19. AS 21.27.040(a) is amended to read;

(a) Application for a license shall be made to the director upon forms 

prescribed by the director. As a part of or in connection with [,] the application, the 

applicant shall furnish information concerning the applicant’s identity, personal 

history, experience, business record, purposes! [OF THE APPLICANT] and other 

pertinent facts [CONCERNING THE APPLICWT] that the director may reasonably 

require. The applicant shall declare under oath and subject to penalty of denial, 

nonrenewal, suspension, or revocation of a license issued by the director that the 

statements made in or in connection with the application are true, correct, and 

complete to the best of the applicant’s knowledge and belief. Payment of an 

application . stablished under AS 21.06.250 must be submitted with the application.

* Sec. 20. AS 21.27.370(b) is amended to read:

(b) A person [LICENSEE] may not be promised or paid, directly or indirectly, 

compensation for procuring an application or for placing a kind or class of insurance 

for which the person [LICENSEE] is not then licensed to procure or place or for 

insurance that the person [LICENSEE] is prohibited by this title from procuring or 

placing.

* Sec. 21. AS 21.27.390(b) is amended to read:

(b) Except as otherwise provided hv law, a [A] temporary license may not 

be in effect for more than 90 consecutive days [,] and may not be renewed or reissued
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for more than one additional 90-day period.

* Sec. 22. AS 21.27.405(b) is amended to read:

(b) If the director determines that a person has violated this chapter, the 

director shall serve an order upon the person charged requiring that person to cease 

and desist from engaging in the act or practice. [SERVICE REQUIRED UNDER 

THIS SUBSECTION SHALL BE BY MAIL WIT1! A CERTIFICATE OF MAILING 

FROM THE UNITED STATES POSTAL SERVICE.] A person aggrieved by the 

cease and desist order may demand a hearing under AS 21.06.170 - 21.06.240.

* Sec. 23. AS 21.27.440(a) is amended to read:

(a) In addition to any other penalty provided by law, a person that tin. director 

determines under AS 21.06.170 - 21.06.240 has violated the provisions of this chapter 

is subject to

(1) a civil penalty equal to the compensation promised, paid, or to be 

paid, directly or indirectly, to a person [LICENSEE] in regard to each violation;

(2 ) either a civil penalty of not more than $1 0 , 0 0 0  for each violation 

or a civil penalty of not more than $25,000 for each violation if the director determines 

that the person wilfully violated the provisions of this chapter; and

(3) denial, nonrenewal, suspension, or revocation of a license.

* Sec. 24. AS 21.27.640(b)(5) is amended to read:

(5) provide in or with its application

(A) all basic organizational documents of the third-party 

administrator, including articles of incorporation, articles of association, 

partnership agreement, trade name certificate, trust agreement, shareholder 

agreement, and other applicable documents and all endorsements to the 

required documents;

(B) the bylaws, ruies, regulations, or similar documents 

regulating the internal affairs of the administrator;

(C) the names, mailing addresses, physical addresses, official 

positions, and professional qualifications of persons who are responsible for the 

conduct of affairs of the third-party administrator; including the members of the 

board of directors, board of trustees, executive committee, or other governing
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board or committee; the principal officers in the case of a corporation or the 

partners or members in the case of partnership or association; shareholders 

holding directly or indirectly 1 0  percent or more of the voting securities of the 

third-party administrator; and any other person who exercises control or 

influence o\ «r the affairs of the third-party administrator;

(D) certified Financial statements for the prior two years, or for 

each year and partial year that the applicant has been in business if less 

than two years, prepared by an independent certified public accountant 

establishing [THAT ESTABLISH] that the applicant is solvent, that the 

applicant’s system of accounting, internal control, and procedure is operating 

effectively to provide reasonable assurance that money is promptly accounted 

for and paid to the person entitled to the money, and any other information that 

the director may require to review the current financial condition of the 

applicant; and

(E) a statement describing the business plan, including 

information on staffing levels and activities proposed in this state and in other 

jurisdictions and providing details establishing the third-party administrator’s 

capability for providing a sufficient number of experienced and qualified 

personnel in the areas of claims handling, underwriting, and record keeping;

* Sec. 25. AS 21.34.040(c)(4) is amended to read:

(4) a Lloyd’s syndicate or an insurer belonging to a [OTHER] similar 

group, including incorporated and individual unincorporated insurers 

[UNDERWRITERS], may qualify if it maintains a trust fund jointly and severally 

with the other members of the groun in an amount not less than $50,000,000, as 

security to the full amount, for the protection of all policyholders [ITS POLICY 

HOLDERS] and creditors of each member of the group in the United States; the 

incorporated members may not be engaged in any business other than underwriting as 

a member of the group and shall be subject to the same level of solvency regulation 

and control by the group’s domiciliary regulator as arc the unincorporated members; 

the trust fund must consist of instruments of substantially the same character and 

quality as those that are eligible investments for the capital and statutory reserves of
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admitted insurers authorized to write like kinds of insurance in this state or of 

irrevocable, clean, and unconditional letters of credit; the trust fund must have an 

expiration date that at no time is less than five years;

* Sec. 26. AS 21.34.040(c)(5) is amended to read:

(5) each syndicate or insurer belonging to an insurance exchange 

created by the laws of individual states may qualify if the insurance exchange [IT] 

maintains capital and surplus, or the substantial equivalent, of not less than 

$50,000,000 in the aggregate; for insurance exchanges that maintain funds for the 

protection of all insurance exchange policyholders, each individual syndicate shall 

maintain minimum capital and surplus, or the suostantial equivalent, of not less than 

$3,000,000; in the event the insurance exchange does not maintain funds for the 

protection of all its policyholders, each individual syndicate shall meet the minimum 

requirements of (1) or (2 ) of this subsection;

* Sec. 27. AS 21.34.180(b) is amended to read:

(b) The surplus lines tax is due on the date specified bv the director and 

may [SECOND DAY OF MARCH FOLLOWING THE CALENDAR YEAR IN 

WHICH THE PREMIUM IS WRITTEN. THE TAX SHALL] be paid bv electronic 

or other means as specified bv the director. The tax shall he [TO AND] reported 

on forms prescribed by the director [,] or* upon the director’s order* paid to and 

reported on forms prescribed by the surplus lines association.

* Sec. 28. AS 21.34.190(a) is amended to read:

(a) The fee for filing the statement under AS 21.34.180(b) is an amount equal 

to one percent on gross premium charged less any return premiums as reported on the 

statement [DURING THE PRECEDING CALENDAR YEAR]. The surplus lines 

broker shall pay the fee at the time of filing of the statement.

* Sec. 29. AS 21.36.095(e) is amended to read:

(e) In this section, "insurer" includes

(1) an insurer, as defined in AS 21.90.900;

(2) a group health plan, as defined in 29 U.S.C. 1167(1) (Employee 

Retirement Income Security Act of 1974);

(3) a health maintenance organization, as defined in AS 21.86.900;
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(4) a hospital service corporation or medical service corporation, as 

defined in AS 21.87.330;

(5) Comprehensive Health Insurance Association, established in 

AS 21.55.010 [A WRITING CARRIER, AS DEFINED IN AS 21.55.500]; and

(6 ) an entity offering a service benefit plan, as referred to in 42 U.S.C.

1396g-l.
* Sec. 30. AS 21.36 is amended by adding a new section to read:

Sec. 21.36.185. Maintenance of complaint handling records. An insurer 

shall maintain a complete record of all the complaints received by the insurer since the 

date of the insurer’s last market conduct examination under AS 21.06.120 or for four 

years, whichever occurs first. This record must indicate the total number of 

complaints, the classification of each complaint by line of insurance, the nature of each 

complaint, the disposition of each complaint, and the time it took to process each 

complaint. For purposes of this section, "complaint" means any written 

communication primarily expressing a grievance.

* Sec. 31. AS 21.36.240 is amended to read;

Sec. 21.36.240. Failure to renew. An insurer may only [NOT] fail to renew 

a personal insurance policy on the policy’s annual anniversary [IN FORCE FOR 

LESS THAN 12 MONTHS]. An insurer may not fail to renew a policy unless a 

written notice of nonrenewal is mailed to the named insured as required by 

AS 21.36.260 at least 20 days for a personal insurance policy, and at least 45 days for 

a business or comme.cial insurance policy, before the expiration date of the policy or 

of the anniversary date of a policy written for a term longer than one year or with no 

fixed expiration date. If notice of nonrenewal is not given as required by this section, 

the exijting policy shall continue until the insurer provides notice for the time period 

required by this section for that policy. This section does not apply

(1) if the insurer has in good faith manifested its willingness to renew;

(2 ) in case of nonpayment of premium for the expiring policy; or

(3) if the insured fails to pay the premium as required by the insurer

for renewal.

* Sec. 32. AS 21.36.290 is amended to read:
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Sec. 21.36.290. Policy period, (a) A [EXCEPT AS DESCRIBED IN (b) OF 

THIS SECTION, A] policy with a policy period or term [OF LESS THAN 12 

MONTHS SHALL, FOR THE PURPOSES OF AS 21.36.210 - 21.36.310, BE 

CONSIDERED TO BE WRITTEN FOR A POLICY PERIOD OR TERM OF 12 

MONTHS EXCEPT IN CASE OF CANCELLATION UNDER ANY OF THE 

CIRCUMSTANCES SPECIFIED IN AS 21.36.210, AND A POLICY WRITTEN FOR 

A  TERM] longer than one year or a policy with no fixed expiration date shall be 

considered lo be written for successive policy periods or terms of one year, and 

termination by an insurer effective on an anniversary date of the policy shall be 

considered a failure to renew.

(b) The rate for [FOR DETERMINING THE APPROPRIATE RATE OR 

PREMIUM,] a personal automobile insurance policy may not be changed more 

frequently than once every [WITH A POLICY PERIOD OR TERM OF LESS THAN 

SIX MONTHS SHALL, FOR THE PURPOSES OF AS 21.36.210 - 21.36.310, BE 

CONSIDERED TO BE WRITTEN FOR A POLICY PERIOD OR TERM OF] six 

months.

* Sec. 33. AS 21.36.390 is repealed and reenacted to read:

Sec. 21.36.390. Notice to director, (a) An insurer or licensee that has reason 

to believe that a fraudulent claim has been made against it shall send the director a 

report disclosing information that the director may require.

(b) An insurer cr licensee that has reason to believe that an insurance producer 

with which it is doing business is involved in a defalcation, embezzlement, or violation 

of the provisions of AS 21 36.360 shall immediately send the director a report 

disclosing the basis for that belief and any other information that the director may 

require.

(c) An insurer or licensee, its employee or agent, or another person acting in 

good faith is not civilly liable for damages resulting from the filing of the report or the 

furnishing of information required by this section or by the director.

(d) The director shall investigate facts reported under this section and shall refer 

facts indicating a violation of law to the appropriate prosecutor or agency.

* Sec. 34. AS 21.39.045(b) is amended to read:
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(b) The director shall accept a rate filing for workers' compensation insurance 

if the filing includes a reasonable method of recognizing differences in rates of pay for 

the construction industry, and the method uses a credit scale that begins at an 

amount equal to the average weekly wage in this state for the construction indust: v 

as determined by the Department of Labor.

* Sec. 35. AS 21.42.130 is amended to read:

Sec. 21.42.130. Grounds for disapproval. The director shall disapprove a 

form filed under AS 21.42.120 or withdraw a previous approval of the form [,] only 

if the form

(1) is in any respect in violation of or does not comply with this title;

(2 ) contains or incorporates by reference, where incorporation is 

permissible, an inconsistent, ambiguous, or misleading clause, or exception and 

condition that deceptively affects the risk purported to be assumed in the general 

coverage of the contract;

(3) has a title, heading, or other indication of its provisions that is

misleading;

(4) is printed or otherwise reproduced in a manner that renders a 

provision of the form substantially illegible;

(5) provides benefits for Medicare supplement [SUPPLEMENTAL 

AND INDIVIDUAL HEALTH] insurance that are unreasonable in relation to the 

premium charged.

* Sec. 36. AS 21.42 is amended by adding a new section to read:

Sec. 21.42.205. Coordination of benefits, (a) Unless prohibited by federal 

law, an insurer authorized under AS 21.09 to offer, issue for delivery, deliver, or renew 

an individual or group health insurance policy for major medical coverage on an 

expense incurred basis; a health maintenance organization authorized under AS 21.86 

to offer a contract to provide major medical health care services on a prepaid basis; 

or a service corporation authorized under AS 21.87 to offer or renew an individual or 

group subscriber's contract for major medical coverage shall include a coordination of 

benefits provision in a major medical policy or contract.

(b) The director may adopt regulations to implement this section.
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* Sec. 37. AS 21.42 is amended by adding a new section to read:

Sec. 21.42.265. Effective date of coverage. Unless otherwise provided by 

law, the effective date of a change relating to coverage under an insurance contract as 

a result of a change to this title is the issue date for a new policy or the renewal date 

for a renewal policy.

* Sec. 38. AS 21.54 is amended by adding a new section to read:

Sec. 21.54.015. Rate requirements. Rates charged for a group health 

insurance policy may not be excessive, inadequate, or unfairly discriminatory.

* Sec. 39. AS 21.66.110(a) is amended to read:

(a) Each [ANNUALLY EACH] title insurance company shall pay [ON OR 

BEFORE MARCH 1,] a tax of one percent of the amount of gross title insurance 

premiums received by itA including as premium income received from guaranteed 

certificates of title and other guarantees of title [DURING THE PRECEDING 

CALE'IDAR YEAR] covering property in this state, as shown by its annual statement 

to the director. The director shall specify the due dates and the method of 

payment

* Sec. 40. AS 21.66.390(a) is amended to read:

(a) A title insurance company shall make rates that are not excessive or 

inadequatê  [AND] that do not unfairly discriminate between risks in this state that 

involve essentially the same exposure to loss and expense elements, and that give due 

consideration to

(1) the desirability for stability of rate structures;

(2 ) the necessity of assuring the financial solvency of title insurance 

companies in periods of economic depression by encouraging growth in assets of title 

insurance companies in periods of high business activity; [AND]

(3) the necessity for assuring a reasonable margin of underwriting and 

operating profit: nnd

14) investment income.

* Sec. 41. AS 21.69.310(a) is amended to read:

(a) Meetings of stockholders or members of a domestic insurer shall be held 

in the city or town of its principal office or place of business in this state. The
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meetings may be held, for good cause, in another location within the state upon 

approval of the director.

* Sec. 42. AS 21.69.520(a) is amended to read:

(a) Suhject to the director’s prior written approval, a [A] domestic stock 

or mutual insurer may borrow money to defray the expenses of its organization or [,] 

provide it with surplus funds [, OR FOR ANY PURPOSE OF ITS BUSINESS,] upon 

a written agreement that the money is required to be repaid only out of the insurer’s 

surplus in excess of that stipulated in the agreement. The agreement may provide for 

interest not exceeding six per cent a year, which interest may or may not constitute a 

liability of the insurer as to its funds other than the excess of surplus, as stipulated in 

the agreement. A commission or promotion expense may not be paid in connection 

with the loan.

* Sec. 43. AS 21.75.045(a) is amended to read:

(a) A person may not act in the capacity of attorney-in-fact for a subscriber 

regarding a subject that is resident, located, or to be performed in this state or for a 

reciprocal insurer licensed to do business in this state unless the person is licensed 

under this chapter. The director may adopt regulations that establish qualifications for 

being licensed as an attorney-in-fact. The attorney-in-fact for a [DOMESTIC] 

reciprocal insurer [TRANSACTING ALL OF ITS INSURANCE ACTIVITIES ON A 

SUBJECT RESIDENT, LOCATED, AND TO BE PERFORMED IN THIS STATE] 

is exempt from licensing under this title if the attorney-in-fact

(1 ) is a wholly-owned subsidiary of the reciprocal; and

(2 ) does not act as attorney-in-fact for another unaffiliated reciprocal

insurer.

* Sec. 44. AS 21.76.020(b) is amended to read:

(b) By October 1 of each year, the administrator of a joint insurance 

arrangement shall prepare and deliver to the Legislative Budget and Audit Committee 

and the director a report showing the true and correct financial condition of the joint 

insurance arrangement. The report must

(1) be attested to by the administrator and the board of directors;

(2) include an analysis, certified by a member of the American
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Academy of Actuaries, of the sufficiency of the loss reserves; and

(3) be certified by a certified public accountant.

* Sec. 45. AS 21.76is amended to read:

(e) With 60] days of the end of the fiscal year, the administrator shall

furnish a detailed report of the operation and condition of the fund to the board of

directors and the director of the division of insurance. [THE REPORT FURNISHED 

TO THE DIRECTOR OF INSURANCE SHALL BE

(1) FILED IN THE GENERAL FORM AND CONTEXT 

ACCEPTABLE TO THE DIRECTOR;

(2) IN ACCORDANCE WITH ACCOUNTING PRINCIPLES 

ESTABLISHED UNDER THIS TITLE; AND

(3) AVAILABLE FOR PUBLIC INSPECTION.]

* Sec. 46. AS 21.78.293(b) is amended to read:

(b) The court shall review and adopt [MAY APPROVE, DISAPPROVE, OR 

MODIFY] the receiver’s report on claims bv approving those claims that are 

supported hv substantial evidence and disapproving allowed claims that are not 

supported bv substantial evidence. Claims in a report that are not disapproved 

[MODIFIED] by the court within a period of 120 [60] days following submission by 

the receiver shall be treated by the receiver as allowed claims.

* Sec. 47. AS 21.87.140(c) is amended to read:

(c) Each service agreement shall further effectively provide in substance that

(1) the participant provider shall be compensated for services rendered 

to a subscriber in accordance with terms [A SCHEDULE OF FEES] contained in the 

agreement or attached to and made a part of the agreement [,] and that the participant 

provider may not request or receive from the service corporation compensation for the 

services that [WHICH] is not in accord with the terms [SCHEDULE];

(2 ) compensation for services may be prorated and settled under the 

circumstances and in the manner referred to in AS 21.87.300;

(3 ) if the participant provider withdraws from the agreement, the 

withdrawal may not be effective as to a subscriber’s contract in force on the date of 

the withdrawal until the termination of the subscriber’s contract or the next anniversary
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of the subscriber’s contract, whichever date is the earlier.

* Sec. 48. AS 21.87.150(c) is amended to read:

(c) Each service agreement must further effectively in substance provide that

(1) the participant hospitals shall be compensated for services rendered 

to a subscriber in accordance with terms [A SCHEDULE OF CHARGES] contained 

in the agreement or attached to and made a part of the agreement [,] and that the 

hospital may not request or receive from the service corporation compensation for the 

services that is not in accord with the terms [SCHEDULE];

(2 ) compensation for services may be prorated and settled under the 

circumstances and in the manner referred to in AS 21.87.300;

(3) if the participant hospital withdraws from the agreement, the 

withdrawal may not be effective as to a subscriber’s contract in force on the date of 

the withdrawal until the termination of the subscriber’s contract or the next anniversary 

of the subscriber’s contract, whichever date is the earlier.

* Sec. 49. AS 21.87.180(a) is amended to read:

(a) A service corporation may not issue or use a basic form of service 

agreement or subscriber’s contract, or application, identification, supplement, or 

endorsement to be connected with the agreement or contract, until the form has been 

filed with and approved by the director. This provision does not apply to riders 

[AGREEMENTS, CONTRACTS, APPLICATIONS, IDENTIFICATION 

SUPPLEMENTS], endorsements, or other forms of unique character designed for and 

used with relation to a particular subject [SET OF CIRCUMSTANCES].

* Sec. 50. AS 21.87.190(b) is amended to read:

(b) The service corporation shall, before use, file with the director £1} a 

schedule of subscription rates, fees, or payments of any kind to be charged subscribers!

(2) every rating manual, schedule, plan, rule, or formula: and £3) [SHALL FILE] 

before use, anv modification to the rating manual, schedule, plan, rule, or formula. 

Each filing must state the effective date and must provide a comprehensive 

description of the coverage. The director may withhold the rating formula from 

public inspection for as long as the director determines that withholding the 

rating formula is necessary to protect the service corporation against unwarranted
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injury or is in the public interest [EVERY PROPOSED CHANGE OR 

MODIFICATION IN THE RATES. FEES, OR PAYMENTS].

* Sec. 51. AS 21.87.200 is repealed and reenacted to read:

Sec. 21.87.200. Reserves. In addition to the surplus fund provided for in 

AS 21.87.210, each service corporation shall establish and maintain unimpaired 

reserves and liabilities required under AS 21.18.050.

* Sec. 52. AS 21.89.020(g) is amended to read:

(g) An insurance company offering automobile liability insurance in this state 

shall offer a short term policy valid for no more than seven days. The coverage 

available for the short term policy must be comparable to coverage available for longer 

term policies. The provisions of AS 21.36.210 - 21.36.310 do not apply to short 

term policies issued under this subsection.

* Sec. 53. AS 21.90.900(29) is amended to read:

(29) "policy" means the written contract of or written agreement for or 

effecting insurance, by whatever name called, and includes all clauses, riders, 

endorsements, and papers attached to it and a part of it; for n group, trust, 

association, or similar entity, it also means a certificate or other evidence of 

insurance that establishes the written contract of or written agreement for or 

effecting insurance for an insured or other beneficiary of the entity;

* Sec. 54. AS 21.90.900 is amended by adding a new paragraph to read:

(41) "certified financial statement" means a financial statement upon 

which an independent certified public accountant, or an accountant holding a 

substantially equivalent designation as determined by the director, renders or disclaims 

an opinion after performance of an audit.

* Sec. 55. AS 21.81 is repealed.

* Sec. 56. Sections 4, 5, 25 - 28, and 39 of this Act take effect January 1, 1998.

* Sec. 57. Except as provided in sec. 56 of this Act, this Act takes effect on July 1, 1997.
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TONY KNOWLES, GOVERNOR

P.O. BOX 110805 
JUNEAU, ALASKA 99811-0805 
PHONE: (907) 465-2515 
FAX: (907) 465-3422 
TDD: (907) 465-5437

February 13, 1997

The Honorable Norman Rokeberg 
House of Representatives 
State Capitol, Room 24 
Juneau, AK 99801-1182

Dear Representative Rokeberg:

As you requested, I am enclosing a copy of the Health Insurance 
Portability and Accountability Act of 1996 (the Kassenbaum/Kennedy 
federal law), a preliminary draft of the proposed Alaska legislation 
implementing the federal law, and an overview of the federal law 
which you may find informative. The proposed Alaska legislation is 
currently being reviewed by Law and, accordingly, we have marked 
the document as a draft. We do not anticipate any significant 
changes between the draft and the final document.

I look forward to the work session scheduled on Wednesday,
February 19 and appreciate the opportunity to work with the labor 
and commerce committee regarding this proposed legislation.

Very truly yours,

Marianne K. Burke 
Director

MKB/cw4360.ins
021397a
Enclosures

D E P A R T M E N T  O F  C O M M E R C E  AND 
E C O N O M IC  D E V E L O P M E N T

DIVISION OF INSURANCE


