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 BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

BY
Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to certified nurse aides." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.087 is amended by adding a new subsection to read:

(c) Under procedures and standards of operation established by the department 

by regulation, and with the agreement of the appropriate agency, the department may 

designate appropriate state or local agencies to investigate reports of abuse, neglect, or 

misappropriation of property by certified nurse aides.

* Sec. 2. AS 08.01.090 is amended to read:

Sec. 08.01.090. Applicability of the Administrative Procedure Act. The 

Administrative Procedure Act (AS 44.62) applies to regulations adopted and proceedings

held under this chapter, except those under AS 08.01.087(b) and AS 08.68.520(0.
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* Sec. 5. AS 08.68.100(a) is amended by adding a new paragraph to read:

(11) adopt regulations necessary to implement AS 08.68.500 - 08.68.560.

* Sec. 6. AS 08.68.140 is amended to read:

Sec. 08.68.140. Applicability of Administrative Procedure Act Except as 

specified in AS 08.68.520(f). the [THE] board shall comply with the Administrative 

Procedure Act (AS 44.62).

* Sec. 7. AS 08.68.410 is amended by adding a new paragraph to read:

(9) "certified nurse aide" is a person who is certified as a nurse aide by the

board.

* Sec. 8. AS 08.68 is amended by adding new sections to read:

Article 5. Certified Nurse Aides.
Sec. 08.68.500. Certification of nurse aides, (a) The board or its designee 

may issue certification as a nurse aide to qualified applicants. The board, after 

consultation with affected agencies, may adopt regulations regarding the certification 

of nurse aides, including

(1) the training, educational, and other qualifications for certification;

(2) application, certification, renewal, revocation, and discipline

-2*
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procedures; and
t

(3) maintenance of a registry of certified nurse aides.

(b) The board may

(1) conduct hearings upon charges of alleged violations of this chapter 

or regulations adopted under it; and

(2) invoke, or request the department to invoke, disciplinary action 

against a certified nurse aide.

(c) The board may, for good cause, require a nurse aide certified under this 

chapter to submit to a physical or mental examination to determine the person’s fitness 

to perform the duties of a certified nurse aide.

Sec. 08.68.510. Use of title, (a) A person may not use the title "certified 

nurse aide" unless the person is certified by the board under this chapter and 

regulations adopted under this chapter.

(b) A person who knowingly violates this section is guilty of a class B 

misdemeanor.

AS 08.68.520. Registry of certified nurse aides, (a) The board shall 

maintain a registry of certified nurse aides. At a minimum, this registry must include 

the information required under 42 C.F.R. 483.156 for nurse aides found to have 

committed abuse, neglect, or misappropriation of property.

(b) If the board finds that a certified nurse aide has committed abuse, neglect, 

or misappropriation of property, the board shall revoke the nurse aide's certification 

and enter the finding in the registry.

(c) Upon receipt of notice of a finding under AS 47.05.055 that a certified 

nurse aide has committed abuse, neglect, or misappropriation of property, the board 

shall immediately revoke the nurse aide's certification, enter tne finding in the registry, 

and notify the nurse aide of the revocation and entry of the finding. Notice is 

considered given when delivered personally to the nurse aide or deposited in the 

United States mail addressed to the nurse aide’s last known mailing address on file 

with the board.

(d) If the certified nurse aide is employed in a "facility" as defined in

42 C.F.R. 483.5, only the state survey and certification agency may make, and report

-3-
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to the Board of Nursing, a finding that the certified nurse aide has committed abuse, 

neglect, or misappropriation of property in connection with the nurse aide’s 

employment at the facility.

(e) The board shall establish procedures allowing for a finding under 

AS 47.05.055 that a certified nurse aide has committed abuse, neglect, or 

misappropriation of property, and the resulting revocation of certification, to be 

removed from the registry if the certified nurse aide can establish mistaken identity, or 

that the finding has been set aside by the reporting agency or by a court of competent 

jurisdiction.

(f) AS 44.62.330 - 44.62.630 do not apply to the procedures established under 

this section.

Sec. 08.68.530. Grounds for denial, suspension, or revocation of 

certificate. The board may deny, suspend, or revoke the certification as a nurse aide 

of a person who

(1) has obtained or attempted to obtain certification by fraud, deceit, or 

misrepresentation;

(2) has been convicted of a crime substantially related to the 

qualifications, functions, or duties of a certified nurse aide;

(3) has impersonated a registered or practical nurse or other licensed 

health care provider;

(4) has intentionally or negligently engaged in conduct that has 

resulted in a significant risk to the health or safety of a client or in injury to a client;

(5) is incapable of working as a certified nurse aide with reasonable 

skill, competence, and safety for the public because of

(A) professional incompetence;

(B) addiction or severe dependency on alcohol or a drug that 

impairs the licensee's ability to practice safely;

(C) physical or mental disability; or

(D) other factors determined by the board;

(6) has knowingly or repeatedly failed to comply with this chapter, a 

regulation adopted under this chapter, or with an order of the board;
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(7) has misappropriated the property of, abused, or neglected a client.

Sec. 08.68.540. Disciplinary sanctions, (a) The board may take the 

following disciplinary actions singly or in combination:

(1) permanently revoke a nurse aide certification;

(2) suspend a certification for a stated period of time;

(3) censure or reprimand a certified nurse aide;

(4) impose requirements for remedial professional education to correct 

deficiencies in the education, training, or skill of a certified nurse aide;

(5) impose limitations or conditions on a certification;

(6) impose peer review;

(7) impose probation and require the certified nurse aide to report 

regularly to the board upon matters involving the basis for the probation;

(8) accept a voluntary' surrender of a certification;

(9) impose a civil fine of up to $5,000 per violation.

(b) The board may release the certified nurse aide from probation status if it 

finds that the deficiencies that required the sanction have been remedied.

(c) The board may summarily suspend a nurse aide certification before final 

hearing or during the appeals process if the board finds that the nurse aide poses a 

clear and immidiate danger to the public health and safety. A person whose 

certification is suspended under this section is entitled to a hearing within seven days 

after the effective date of the order. If, after a hearing, the board upholds the 

suspension, the person may appeal the suspension to a court of competent jurisdiction.

(d) The board may return a certification that has been voluntarily surrendered 

if the board determines that the applicant is competent to work as a certified nurse aide 

and that the applicable renewal fees have been paid.

Sec. 08.68.550. Immunity for certain reports to the board. A person who, 

in good faith, reports information to the board relating to alleged incidents of 

incompetent, unprofessional, or unlawful conduct of a certified nurse aide is not liable 

in a civil action for damages resulting from the reporting of the information.

Sec. 08.68.560. Fees. The Department of Commerce and Economic 

Development shall set fees under AS 08.01.065 for certified nurse aides for each of the
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following:

(1) application;

(2) examination;

(3) certification; and

(4) renewal of certification.

* Sec. 9. AS 44.62.330(a)(l0) is amended to read:

(10) Board of Nursing functions, except those related to findings of 

abuse, neglect, or misappropriation of property contained in the registry of 

certified nurse aides under AS 08.68.520:

* Sec. 10. AS 47.05.010 is amended by adding a new paragraph to read:

(15) investigate reports of abuse, neglect, or misappropriation of 

property by certified nurse aides in facilities licensed by the department under AS 

18.20.

* Sec. 11. AS 47.05.017(b) is amended to read:

(b) The department shall adopt regulations identifying actions that it will take, 

in addition to those otherwise required under AS 47.17 and AS 47.24, when a report of 

harm is made under AS 47.17 or AS 47.24 that might relate to harm caused by actions 

or inactions of a public home care provider. The regulations must

(1) address circumstances under which the department will, or will 

require a contractor or grantee to, reassign, suspend, or terminate a person alleged to 

have perpetrated harm; [AND]

(2) include appropriate procedural safeguards to protect the due 

process rights of public home care providers who may be reassigned, suspended, or 

terminated under the circumstances described in (1) of this subsectioniand

(3> if the home care provider is a certified nurse aide, include 

procedures under which the department shall notify the Board of Nursing if the 

nurse aide is suspected of abuse. ne2 lect. or misappropriation of property.

Sec. 12. AS 47.05 is amended by adding a new section to read:

AS 47.05.055. Certified nurse aides, (a) If the department has 

reason to believe that a certified nurse aide employed in a facility licensed by the 

department under AS 18.20 has committed abuse, neglect, or misappropriation of
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property in connection with the person's duties as a certified nurse aide at the facility, 

the department shall investigate the matter. The department shall conduct proceedings 

to determine if a finding of abuse, neglect, or misappropriation of property should be 

made. These proceedings shall be conducted under regulations adopted by the 

department, and are exempt fromAS 44.62.330 - 44.62.630. A finding that a certified 

nurse aide has committed abuse, neglect, or misappropriation of property must be 

reported to the Board of Nursing.

(by If the certified nurse aide is employed in a "facility" as defined in

42 C.F.R. 483.5, only the state survey and certification agency may make, and report

to the Board of Nursing, a finding that a certified nurse aide has committed abuse,) *
neglect, or misappropriation of property.

* Sec. 13. AS 47.17.030 is amended by adding a new subsection to read:

(f) If an investigation under this section shows reasonable cause to believe that 

a certified nurse aide has committed abuse, neglect, or misappropriation of property, 

the department shall report the matter to the Board of Nursing.

* Sec. 14. AS 47.17.290(13) is amended to read:

(13) "practitioner of the healing arts" includes chiropractors, mental 

health counselors, dental hygienists, dentists, health aides, nurses, nurse practitioners, 

certified nurse aides, occupational therapists, occupational therapy assistants, 

optometrists, osteopaths, naturopaths, physical therapists, physical therapy assistants, 

physicians, physician's assistants, psychiatrists, psychologists, psychological 

associates, audiologists licensed under AS 08.11, hearing aid dealers licensed under 

AS 08.55, marital and family therapists licensed under AS 08.63, religious healing 

practitioners, acupuncturists, and surgeons;

* Sec. IS. AS 47.24.010(a) is amended by adding a new paragraph to read:

(15) a certified nurse aide.

* Sec. 16. AS 47.24.013 is amended by adding a new subsection to read:

(f) If an investigation conducted by an agency under this section shows 

reasonable cause to believe that a certified nurse aide has committed abuse, neglect, or 

misappropriation of property, that agency shall report the matter to the Board of 

Nursing.

D R A F T  D R A F T  D R A FT  D R A F'i D R A FT

-7-
Nerr Text Uadorllaod [DSLTTSD TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29
30

31

* Sec. 17. AS 47.24.015 is amended by adding a new subsection to read:

(g) If an investigation under this section shows reasonable cause to believe 

that a certified nurse aide has committed abuse, neglect, or misappropriation of 

property, the department shall report the matter to the Board of Nursing.

* Sec. 18. AS 47.33.500(c) is amended to read:

(c) Unless disclosure is required by court order, or is to an appropriate 

agency in connection with investigations or administrative or judicial 

proceedings involving the abandonment, abuse, exploitation, or neglect of a child 

or vulnerable adult, the licensing agency may not disclose the identity of a 

complainant, or of a resident on whose behalf a complaint is filed, without the consent 

of the complainant or the resident or the resident’s representative.

* Sec. 19. AS 47.33.520 is amended by adding a new subsection to read:

(f) If the licensing agency's investigation shows reasonable cause to believe 

that a certified nurse aide has committed abuse, neglect, or misappropriation of 

property, the licensing agency shall report the matter to the Board of Nursing.

* Sec. 20. REVISOR'S CHANGES. The revisor of statutes is requested to renumber 

AS 08.68.395 as AS 08.68.800, and to renumber AS 08.68.400 and 08.68.410 as

AS 08.68.900 and AS 08.68.990. The revisor is requested to revise all statutory cross- 

references to these stL.utes. The revisor is also requested to renumber Articles 5 and 6 as 

Articles 6 and 7.

♦Sec. 21. TRANSITION: REGULATIONS. A state agency affected by this Act may 

proceed to adopt regulations necessary to implement changes affecting the state agency that 

are enacted by this Act. The regulations ta ce effect under AS 44.62 (Administrative 

Procedure Act), but not before the effective date of the changes in law in this Act.

* Sec. 22. TRANSITION: CERTIFICATIONS. A person who holds a current, valid 

certification as a nurse aide on the day before the effective date of this Act shall, subject to 

continued eligibility under AS 08.68 and regulations adopted under that chapter, retain a 

renewable certification as a nurse aide. A person who, on the day before the effective date of 

this Act, holds a certification as a nurse aide that has been expired for less than two years may 

apply for renewal of that certification under standards to be established by the board A 

certification that has been expired for five years or more may not be renewed.

-8-
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CS FOR HOUSE BILL NO. 217( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE RYAN
flj

*  J t

A BILL 

FOR AN ACT ENTITLED'

"An Act relating to certified nurse aide^; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.087 is amended by adding a new subsection to read:

(c) Under procedures and standards of operation established by the department 

by regulation, and with the agreement of the appropriate agency, the department may 

designate appropriate state or municipal agencies to investigate reports of abuse, 

neglect, or misappropriation of property by certified nurse aides.

* Sec. 2. AS 08.01.090 is amended to read:

Sec. 08.01.090. Applicability of the Administrative Procedure Act. The 

Administrative Procedure Act (AS 44.62) applies to regulations adopted and 

proceeding held under this chapter, except those under AS 08.01.087(b) and 

AS 08.68.333.

* Sec. 3. AS 08.68.100(a) is amended to read:

(a) The board shall

(1) adopt regulations necessary to implement this chapter, including

-1- CSHB 217( )
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regulations pertaining to practice as an advanced nurse practitioner and a nurse 

anesthetist, and regulations necessary to implement AS 08.68.331 - 08.68.336 

relating to certified nurse aides in order to protect the health, safety, and welfare 

of clients served bv nurse aides:

(2) approve curricula and adopt standards for basic education programs 

that prepare persons for licensing under AS 08.68.190;

(3) provide for surveys of the basic nursing education programs in the 

state at the times it considers necessary;

(4) approve education programs that meet the requirements of this 

chapter and of the board, and deny, revoke, or suspend approval of education programs 

for failure to meet the requirements;

(5) examine, license, and renew the licenses of qualified applicants;

(6) prescribe requirements for competence before a former nurse may 

resume the practice of nursing under this chapter;

(7) keep a record of its proceedings, and submit annual reports to the 

governor and legislature;

(8) define by regulation the qualifications and duties of the executive 

secretary and delegate authority to the executive secretary that is necessary to conduct 

board business;

(9) develop reasonable and uniform standards for nursing practice;

(10) publish advisory opinions regarding whether nursing practice 

procedures or policies comply with acceptable standards of nursing practice as defined 

under this chapter.

* Sec. 4. AS 08.68.140 is amended to read:

Sec. 08.68.140. Applicability of Administrative Procedure Act. Except as 

specified in AS OS^S.SSSff), the [THE] board shall comply with the Administrative 

Procedure Act (AS 44.62).

* Sec. 5. AS 08.68 is amended by adding new sections to read:

Article 3A. Certified Nurse Aides.

Sec. 08.68.331. Certification of nurse aides, (a) The board or the 

Department of Commerce and Economic Development, as designated by the board,

WORK D R A F T  WORK D R A FT  0-LS0737\B
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may issue certification as a nurse aide to qualified applicants. The board, after 

consultation with affected agencies, may adopt regulations regarding the certification 

of nurse aides, including

(1) the training, educational, and other qualifications for certification 

that will ensure that the nurse aides are competent to perform the tasks of their 

occupation;

(2) application, certification, renewal, and revocation procedures; and

(3) maintenance of a registry of certified nurse aides.

(b) The board may

(1) conduct hearings upon charges of alleged violations of this chapter 

or regulations adopted under it; and

(2) invoke, or request the department to invoke, disciplinary action 

under AS 08.01.075 against a certified nurse aide.

Sec. 08.68.332. Use of title, (a) A person may not use the title "certified 

nurse aide" or the abbreviation "C.N.A." unless the person is certified under this 

chapter.

(b) A person who knowingly violates this section is guilty of a class B

misdemeanor. In this subsection, "knowingly" has the meaning given in

AS 11.81.900(a).

Sec. 08.68.333. Registry of certified nurse aides, (a) The board shall 

maintain a registry of certified nurse aides. At a minimum, this registry must include 

the information required under federal regulations that are applicable to nurse aides 

found to have committed abuse, neglect, or misappropriation of property in connection 

with their employment by a facility participating in the Medicaid or Medicare program.

(b) If the board finds that a certified nurse aide has committed abuse, neglect, 

or misappropriation of property in connection with employment as a nurse aide, the 

board shall revoke the nurse aide’s certification and enter the finding in the registry.

(c) Upon receiving a notice of a finding under AS 47.05.055 that a certified 

^  nurse aide has committed abuse, neglect, or misappropriation of property, the board

^  shall immediately revoke the nurse aide’s certification without a hearing, enter the

finding in the registry, and notify the nurse aide of the revocation and entry of the

A
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finding. Notice is considered given when delivered personally to the nurse aide or 

deposited in the United States mail addressed to the nurse aide’s last known mailing 

address on file with the board.

(d) If the certified nurse aide is employed in a skilled nursing facility or a 

nursing facility, other than an intermediate care facility for the mentally retarded, that 

is participating in the Medicaid or Medicare program, only the state survey and 

certification agency may make, and report to the Board of Nursing, a finding that the 

certified nurse aide has committed abuse, neglect, or misappropriation of property in 

connection with the nurse aide’s employment at the facility.

(e) The board shall establish procedures under which a finding under 

AS 47.05.055 that a certified nurse aide has committed abuse, neglect, or 

misappropriation of property and the resulting revocation of certification will be 

removed from the registry if the certified nurse aide requests a hearing and can 

establish mistaken identity or the finding has been set aside by the reporting agency 

or by a court of competent jurisdiction.

(f) AS 44.62.330 - 44.62.630 do not apply to hearings held or the procedures 

established under this section.

The board may deny a certification to, or impose a disciplinary sanction authorized 

under AS 08.01.075 against, a person who

(1) has obtained or attempted to obtain certification as a nurse aide by 

fraud, deceit, or intentional misrepresentation;

(2) has been convicted of a crime substantially related to the 

qualifications, functions, or duties of a certified nurse aide;

(3) has impersonated a registered or practical nurse or other licensed 

health care provider;

(4) has intentionally or negligently engaged in conduct that has resulted 

in a significant risk to the health or safety of a client or in injury to a client;

(5) is incapable of working as a certified nurse aide with reasonable 

skill, competence, and safety for the public because of

(A) professional incompetence;

Sec. 08.68J34. Grounds for denial, suspension, or revocation of certificate.

C S IIB 2 17 ( ) •4*
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(B) addiction or severe dependency on alcohol or a drug that 

impairs the licensee’s ability to practice safely;

(C) physical or mental disability; or

(D) other factors determined by the board;

(6) has knowingly or repeatedly failed to comply with this chapter, a 

regulation adopted under this chapter, or with an order of the board; or

(7) has misappropriated the property of, abused, or neglected a client. 

Sec. 08.68335. Immunity for certain reports to the board. A person who,

in good faith, reports information to the board relating to alleged incidents of 

incompetent, unprofessional, or unlawful conduct of a certified nurse aide is not liable 

in a civil action for damages resulting from the reporting of the information.

Sec. 08.68.336. Fees. The Department of Commerce and Economic 

Development shall set fees under AS 08.01.065 for certified nurse aides for each of 

the following:

(1) application;

(2) examination;

(3) certification; and

(4) renewal of certification.

* Sec. 6. AS 08.68.410 is amended by adding a new paragraph to read:

(9) "certified nurse aide" is a person who is certified as a nurse aide by

the board.

* Sec. 7. AS 44.62.330(a)(10) is amended to read:

(10) Board of Nursing functions, except those related to findings of

abuse, neglect or misappropriation of property contained in the registry of

certified nurse aides under AS 08.68333;

* Sec. 8. AS 47.05.010 is amended by adding a new paragraph to read:

(15) investigate reports of abuse, neglect, or misappropriation of

property by certified nurse aides in facilities licensed by the department under 

AS 18.20.

* Sec. 9. AS 47.05.017(b) is amended to read:

(b) The department shall adopt regulations identifying actions that it will take,

WORK D R A FT  WORK D R A FT  0-LS0737\B
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in addition to those otherwise required under AS 47.17 and AS 47.24, when a report 

of harm is made under AS 47.17 or AS 47.24 that might relate to harm caused by 

actions or inactions of a public home care provider. The regulations must

(1) address circumstances under which the department will, or will 

require a contractor or grantee to, reassign, suspend, or terminate a person alleged to 

have perpetrated harm; [AND]

(2) include appropriate procedural safeguards to protect the due process 

rights of public home care providers who may be reassigned, suspended, or terminated 

under the circumstances described in (1) of this subsection: and

(3) if the home care provider is a certified nurse aide, include 

procedures under which the department shall notify the Board of Nursing if the 

nurse aide is suspected of abuse, neglect or misappropriation of property.

* Sec. 10. AS 47.05 is amended by adding a new section to read:

Sec. 47.05.055. Certified nurse aides, (a) If the department has reason to 

believe that a certified nurse aide employed in a facility licensed by the department 

under AS 18.20 has committed abuse, neglect, or misappropriation of property in 

connection with the person’s duties as a certified nurse aide at the facility, the 

department shall investigate the matter. The department shall conduct proceedings to 

determine if a finding of abuse, neglect, or misappropriation of property should be 

made. These proceedings shall be conducted under regulations adopted by the 

department and are exempt from AS 44.62.330 - 44.62.630. A finding under this 

subsection that a certified nurse aide has committed abuse, neglect, or misappropriation 

of property shall be reported by the department to the Board of Nursing.

(b) If the certified nurse aide is employed in a skilled i .rsing facility or 

nursing facility, other than an intermediate care facility for the mentally retarded, that 

is participating in the Medicaid or Medicare program, only the state survey and 

certification agency may make, and report to the Board of Nursing, a finding that a 

certified nurse aide has committed abuse, neglect, or misappropriation of property in 

connection with the nurse aide’s employment at the facility.

* Sec. 11. AS 47.17.030 is amended by adding a new subsection to read:

(f) If an investigation under this section shows reasonable cause to believe that
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a certified nurse aide has committed abuse, neglect, or misappropriation of property, 

the department shall report the matter to the Board of Nursing.

* Sec. 12. AS 47.17.290(13) is amended to read:

(13) "practitioner of the healing arts" includes chiropractors, mental 

health counselors, dental hygienists, dentists, health aides, nurses, nurse practitioners, 

certified nurse aides, occupational therapists, occupational therapy assistants, 

optometrists, osteopaths, naturopaths, physical therapists, physical therapy assistants, 

physicians, physician’s assistants, psychiatrists, psychologists, psychological associates, 

audiologists licensed under AS 08.11, hearing aid dealers licensed under AS 08.55, 

marital and family therapists licensed under AS 08.63, religious healing practitioners, 

acupuncturists, and surgeons;

* Sec. 13. AS 47.24.010(a) is amended by adding a new paragraph to read:

(15) a certified nurse aide.

* Sec. 14. AS 47.24.013 is amended by adding a new subsection to read:

(0 If an investigation conducted by an agency under this section shows 

reasonable cause to believe that a certified nurse aide has committed abuse, neglect, 

or misappropriation of property, the agency shall report the matter to the Board of 

Nursing.

* Sec. 15. AS 47.24.015 is amended by adding a new subsection to read:

(g) If an investigation under this section shows reasonable cause to believe that 

a certified nurse aide has committed abuse, neglect, or misappropriation of property, 

the department shall report the matter to the Board of Nursing.

* Sec. 16. AS 47.33.500(c) is amended to read:

(c) Unless disclosure is required by court order or is to an appropriate 

agency in connection with investigations or administrative or judicial proceedings 

involving the abandonment, abuse, exploitation, or neglect of a child or vulnerable 

adult [hv a certified nurse aide] the licensing agency may not disclose the identity of 

a complainant, or of a resident on whose behalf a complaint is filed, without the 

consent of the complainant or the resident or the resident’s representative.

* Sec. 17. AS 47.33.520 is amended by adding a new subsection to read:

(0 If the licensing agency’s investigation shows reasonable cause to believe
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that a certified nurse aide has committed abuse, neglect, or misappropriation of 

property, the licensing agency shall report the matter to the Board of Nursing.

* Sec. 18. TRANSITION: REGULATIONS. A state agency affected by this Act may 

proceed to adopt regulations necessary to implement changes affecting the state agency that 

are enacted by this Act. The regulations take effect under AS 44.62 (Administrative 

Procedure Act), but not before the effective date of the changes in law in this Act
* Sec. 19. TRANSITION: CERTIFICATIONS, (a) A person who holds a current, valid 

certification from the Board of Nursing as a nurse aide on the day before the effective date 

of this bill section, subject to continued eligibility under AS 08.68 and regulations adopted 

under that chapter, is entitled to retain a renewable certification as a nurse aide.

(b) A person who, on the day before the effective date of this bill section, holds a 

certification from the Board of Nursing as a nurse aide that has been expired for less than two 

years may apply for renewal of that certification under standards to be established by the 

board. A certification may not be renewed under this subsection unless the person applies for 

the renewal before September 1, 1998.

* Sec. 20. Section 18 of this Act takes effect immediately under AS 01.10.070(c).
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AMENDMENT TO HB 217, RELATING TO CERTIFIED NURSE AIDES

Amend title to read:

An Act relating to certified nurse aides; disclosure of investigative information to appropriate 
ftgepp'w; and providing for an effective date."

Amend Section 16 os follows:

Page 7, line 27; delete language: by a certified nurse aide

' l b / 1;  7  L . a  M tJ  /  C s»**u *£* '
/) ^  / y y i MM -  •

W  ^  p L te s fa * ' <

M #  - / t e W  &  ̂ ^

# ■ 0  ■ / y

,  „  . . .

A
J *  *

j/L0 &&jfcZ' A

/JUf



f )USE CO M M ITTEE REPO ”
Date Referred to Committee: March 27, FURTHER REFERRALS:

Dale of Committee Action: $  7
The LABOR AND COMMERCE Committee considered: HB 217
HOUSE BILL NO. 217 CERTIFIED NURSE AIDES
“An Act relating lo certified nurse aides; and providing for an effective date.”
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with the following committee substitute C  S
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April 14,1997 

To Whom it May Concern

M y name is Judy Loberg. I have been working as a certified nursing 
assistant at an Anchorage long term care facility for over four years. I urge 
you to require mandatory certification for nursing assistants as a condition 
o f  work since

1. Certification provides a way for CNAs to keep current on changes 
by requiring continuing education for re-certification.

2. Certification provides a way to track information about past work 
experiences, training and even any criminal history about people who are 
giving direct care to patients as nursing assistants.

Thank You for your consideration

Sincerely

Judy Loberg 
Indian, Alaska 
653-7611

Post-It"' brand fax Transmittal memo 7671 «ofpages > /
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A l a sk a  N u r se s  A sso c ia t io n
237 E. 3rd Avenue #3 Anchorage, AK 99501-2523 

(907) 274-0827 FAX: (907) 272-0292
Representative Norm Rokeberg 
Juneau, Alaska

Dear Representative Rokeberg:

On behalf o f the Alaska Nurses Association, I’d like to take this opportunity to comment 
on HB 217, "An Act relating to certified nurse aides. The Alaska Nurses Association 
supports this bill and its greater purpose to protect the health, safety, and welfare of the 
public served by nurses aides as well as to ensure competency in the performance of 
nurses aide tasks.

The Alaska Nurses Association believes that this act is a positive first step toward the 
goal to mandate certification for all nurse aides. The Alaska Nurses Association passed a 
resolution in support of requiring certification for all nurse aides at the annual convention 
in 1995. The Alaska Nurses Association continues to be committed to certification of all 
unlicensed assistive personnel not just those individuals who are already mandated to be 
certified.

The nursing profession is accountable for the quality of service it provides to the 
consumer. This includes responsibility for developing nursing policies and procedures 
and setting the standards of practice for the nursing care of populations served. Provision 
of any care which constitutes nursing or any activity represented as nursing is a 
regulatory responsibility of Boards of Nursing. This Act rightly assigns the oversight for 
the practice of certified nurse aides and the protection of the public to the Alaska Board 
of Nursing.

The Alaska Nurses Association supports the sections of the MB which provide the 
following:
• Definitions of covered individuals.
• Authorization for the Board to Nursing to certify nurse aides and maintain a registry,
• Authorization for the Board to discipline certified nurse aides,
• Enforcement authorization,
• Authorization for the Board of Nursing to approve curricula and adopt standards for 

educational programs and to adopt regulations.

The Alaska Nurses Association thanks you for the opportunity to give input on this piece 
of legislation.



APRt

97

A l a sk a  N u r se s  A sso c iat io n
237 E. 3rd Avenue #3 Anchorage. AK 99501-2523 

(907) 274-0827 FAX: (907) 272-0292
Representative Joe Ryan 
Juneau. Alaska

Dear Representative Ryan;

On behalf of the Alaska Nurses Association, I'd like to take this opportunity to comment 
on HB 217, "An Act relating to certified nurse aides. The Alaska Nurses Association 
supports this bill and its greater purpose to protect the health, safety, and welfare of the 
public served by nurses aides as well as to ensure competency in the performance of 
nurses aide tasks.

The Alaska Nurses Association believes that this act is a positive first step toward the 
goal to mandate certification for all nurse aides. The Alaska Nurses Association passed a 
resolution in support o f requiring certification for all nurse aides at the annual convention 
in 1995. The Alaska Nurses Association continues to be committed to certification of all 
unlicensed assistive personnel not just those individuals who are already mandated to be 
certified.

The nursing profession is accountable for the quality of service it provides to the 
consumer. This includes responsibility for developing nursing policies and procedures 
and setting the standards of practice for the nursing care of populations served. Provision 
of any care which constitutes nursing or any activity represented as nursing is a 
regulatory responsibility of Boards of Nursing. This Act rightly assigns the oversight for 
the practice of certified nurse aides and the protection of the public to the Alaska Board 
of Nursing.

The Alaska Nurses Association supports the sections of the I IB which provide the 
following:
• Definitions of covered individuals.
• Authorization for the Board to Nursing to certify nurse aides and maintain a registry,
• Authorization for the Board to discipline certified nurse aides.
• Enforcement authorization,
• Authorization for the Board of Nursing to approve curricula and adopt standards for 

educational programs and to adopt regulations.

The Alaska Nurses Association thanks you for the opportunity to give input on this piece 
of legislation. Thank you for serving as a sponsor of the bill.

Jackie PflaunVLegislative Chairperson
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Adm inistration

42 CFR Parts 442, 447,483, 408, 489 
and 498

IBPD-396-FJ

RIN 0930-AD 12

Medicare and Medicaid; Requirements 
fo r  Long Term Care Facilities

a g e n c y :  Health Cure Financing 
Administration (HCFA), HHS. 
a c t i o n :  Final rule.

s u m m a r y :  These finul regulations revise 
and consolidate the requirements that 
facilities furnishing long term care are 
required to meet to participate in either 
or both the Medicare and Medicuid 
programs. They revise our February 2, 
1989 (54 FR 5310) final regulations to 
reflect our response to comments 
submitted by the public and to conform 
them to statutory provisions that were 
not in effect when we issued the prior 
rule, and to include various minor and 
technical changes in the requirements 
made by the Omnibus Budget 
Reconciliation Act of 1990 (Pub. L. 101- 
508).
EFFECTIVE DATES: These regulations are 
effective April 1,1992. We would note, 
however, that these regulations reflect u 
number of provisions that arc currently 
in effect us a result of their publication 
in u final rule on February 2,1989 (54 FR 
5310) and also provisions that were 
cnucted in OBRA '90 and made effective 
by Congress as if they were enacted in 
the Omnibus Budget Reconciliation Act 
of 1987 (Pub. L. 100-203). State ugencies 
have until 90 days after receipt nf a 
revised State Plan preprint to submit 
their plan amendments and required 
attachments. We will not hold a State to 
be out of compliance with the 
requirements of these final regulations if 
it submits the necessary plan materials 
by that dutc.
FOR FURTHER INFORM ATION CONTACT:
Bill Ullman (301) 906-5007. 
SUPPLEMENTARY INFORM ATION:

I. Background
Prior Rulemaking Activity

On February 2,1989, we published in 
the Federal Register (54 FR 5310) final 
regulations thut specified new and 
revised requirements thut long term care 
facilities (skilled nursing fucilities 
(SNFs) under Mcdicure. and SNFs, 
intermediate care facilities (ICFs), nnd, 
effective October 1,1990, nursing 
facilities under Medicaid) must meet in

order to receive Federal funds for the 
care of residents who are Medicare 
beneficiaries or Medicaid recipients. We 
invited comments on the regulations if 
submitted by May 3,1989.

Many of the requirements in the 
February 2 regulations implemented 
provisions of the Omnibus Budget 
Reconciliation Act of 1987 (OBRA ’07) 
(Pub. L. 100-203). An effective date of 
August 1,1909 was specified for the 
regulations except for provisions that 
relied on a later statutory effective date. 
(Some OBRA '87 requirements have 
effective dutes of Januury 1,1990, April
1.1990, and October 1,1990.) However, 
we later determined that the August 1, 
1989 effective date did not give States 
nnd others adequate implementation 
time, and on July 14,1989 we delayed 
the August 1,1989 effective date to 
January 1,1990 (54 FR 29717).

On December 19.1989, the Omnibus 
Budget Reconciliation Act of 1989 
(OBRA '89, Pub. L. 101-239) was 
enacted. Section 6901(a) of OBRA '89 
changes the January 1,1990 effective 
date of the nursing home regulations lo 
October 1,1990. As a result, on 
December 29.1989 we published in the 
Federal Register (54 FR 53611) a final 
rule to revise the effective date of our 
February 2.1989 regulations to October
1.1990.

On November 5,1990, the Omnibus 
Budget Reconciliation Act of 1990 
(OBRA '90. Pub. L. 101-508) became law. 
Sections 4008(h) (for the Medicare 
program) and 4801 (for the Medicaid 
program) contained technical 
amendments to the nursing home reform 
provisions contained in the previously 
cited statutes. Section 4207(k) of the 
same act gave the Secretary authority to 
issue regulations “on an interim or other 
basis" to implement the provisions of 
the relevant title. Conference Committee 
Report language for both Medicare and 
•Medicaid provisions indicated the 
conferees view that the amendments 
made by OBRA '90 were "minor and 
technical changes to the nursing home 
reform statute as originally enacted in 
1987. The managers arc aware that tho 
Secretary will soon issue regulations 
implementing portions of the original 
law. The managers do not intend that 
the amendments below result in any 
further delay in forthcoming 
regulations." (H12D61, Congressional 
Record, October 26,1990.) As a result, 
we huvc incorporated the OBRA '90 
changes into this final regulation. In the 
interests of issuing this final regulation 
as quickly as possible, we have inserted 
the OBRA '90 changes in the regulations 
text and discussed them in the preamble 
at places where comments and

responses for the amended provisions 
appear.
Effect of Proposed Rule

The February 2,1989 revision of the 
nursing home regulations, was the most 
extensive set of Federal regulatory 
changes in this urea of the health cure 
industry in 15 years. We revised tho 
requirements that long term care 
facilities must meet in order lo receive 
Fedcrul funds for the care of residents 
who are Medicare beneficiaries or 
Medicaid recipients. We issued the 
regulations following a notice of 
proposed rulemaking (NPRM) (52 FR 
38582, October 16,1987) to refocus the 
requirements for participation in both 
programs to actual facility performance 
in meeting residents' needs in a safe and 
healthful environment. The previous set 
of requirements had focused on the 
capacity of the facility to provide 
appropriate care, ln addition, we needed 
to simplify Federal enforcement 
procedures by using a single set of 
requirements that apply to all activities 
common to SNFs, ICFs, and NFs.

As discussed in the preamble to the 
proposed rule (52 FR 38582), our NPRM 
reflected the recommendations of the 
Institute of Medicine (IoM). OBRA '87 
was written with both the 
recommendations of the IoM and our 
NPRM as a model. OBRA '87 departs 
from previous Congressional practice by 
specifying many details which prior law 
leaves to the authority of the Secretary.
It also contains entirely new 
requirements which are also specified in 
detail.

In drafting the final regulation, we 
attempted to adapt the language used in 
OBRA '87 in all cases in which we 
believed that the requirements in 
question are supportable under the 
statute as it existed prior lo inclusion or 
OBRA '87 requirements and reasonably 
flow from proposals published in the 
October 16,1987 NPRM. We did this 
because we had comments on the NPRM 
that have recommended this course of 
action. Consequently, in the February 2, 
1989 rule, we included many of the 
provisions of our NPRM (revised as 
appropriate) and, when possible, the 
new requirements contained in OBRA 
'87 that are effective October 1, 1990, 
Provisions that were not specifically 
addressed by elements of OBRA '87 but 
which met requirements of the 
Administrative Procedure Act that 
would permit issuance of a final rule, 
were made effective on October 1,1990.
It was our intention that the finul 
regulations reflect, to the extent 
possible, the comments on the NPRM
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and the requirements of titles XVIII and 
XIX of the Act as modified by OBRA '07.

As a result of comments and the 
legislative changes, w e  incorporated the 
following major O B R A  ‘87 requirements:

• Assuring residents' privacy rights 
with regard to accommodations, medicul 
treatment, personal care, visits, written 
and telephone communications, and 
meetings with resident and family 
groups;

• Maintaining confidentiality of 
personal and clinical records*

• Guaranteeing facility access and 
visitation rights:

• Issuing a notice of rights at the time 
of admission;

• Implementing admiss:ons policy 
requirements;

• Assuring proper use of physical and 
chemical restraints;

• Protecting resident funds being 
managed by a facility;

• Ensuring transfer and discharge 
rights and issuing notices required of a 
facility;

• Providing twenty-four hour licensed 
nursing services, and services of a 
registered nurse at least 0 consecutive 
hours o day, 7 days a week, subject lo 
waivers;

• Furnishing comprehensive 
assessments and being subject to civil 
money penalties for falsification of an 
assessment;

• Requiring minimum training of 
nurse aides, competency evaluation 
programs, and regular in-service 
education;

• Prohibiting admission to SNFs and 
NFs of individuals with mental illness 
and mental retardation, except when 
they need S N F  and N F  services and 
have been prescreened by a State 
authority of mental illness or 
retardation;

• Providing or obtaining routine and 
emergency dental services;

• Employing a full time social worker 
if a facility has more than 120 beds: and

• Meeting disclosure of ownership 
requirements.

IDue to the extensive revisions from 
our N P R M ,  w e  invited public comments 
nnd offered to undertake revisions if 
warranted.

Content o f  February 2 ,1039 Rule
Inasmuch as the February 2,1989 rule 

totally restructured the regulations with 
respect to long term care facility' 
requirements, no brief summary of its 
content could adequately present 
technical material exhaustively 
presented in previous documents.
Readers with interest in specific 
background information on items 
included in this rule should refer to the

preambles of the N P R M  [52 FR 385821 or 
final rule (54 FR 5316).

It is important to note thut the 
February 2,1989 long term care 
requirements significantly departed from 
the format traditionally used, thus 
creating un effect in enforcement 
activities that measure adherence to the 
requirements. The condition of 
participation (COP) format traditionally 
used by Medicare and Medicaid 
consisted of condition and standard 
level statements. It was based on the 
principle that each condition level 
statement would be a statutory 
requirement while standard level 
requirements were reflective of 
regulatory standards, ln determining 
compliance with our requirements, a 
State survey agency could find a facility 
with deficiencies at the standard level 
and making efforts to correct them 
acceptable to continue to participate in 
the Medicare program. The Stale agency 
would, however, recommend a facility 
be subject to termination if it failed to 
meet a condition level (i.e.. statutory) 
requirement. Regardless of the 
significance of the requirement, that is. 
whether the requirement was a C O P  or 
a standard within a condition, the 
facility was responsible for fully 
complying with all requirements.

Notwithstanding this long standing 
agency policy, w e  believe that, to tne 
extent that Federal requirements were 
set forth in what appeared to be a 
qualitative hierarchy, there was some 
misunderstanding that violations of the 
“lesser” requirements would not be 
subject to Federal enforcement.

Additionally, the OBRA '87 
requirements have recast substantive 
requirements so as not to use tiie 
traditional "conditions" and 
"standards" terminology.

Accordingly, in the final rule 
published February 2,1909 we retained 
the organization of the various proposed 
requirements, and designated them as 
Level A und Level B requirements.

It was never intended that the Level A 
und Level B designations imply a 
hierarchy of importance. In the final rule 
we included a preamble statement at 54 
FR 5318 indicating that the Level A and 
Level B "designations are intended to 
communicate that nil the nursing facility 
requirements are binding nnd are not 
part of n qualitative hierarchy."
Moreover, sections 1819(h) and 1919(h) 
of the Act as amended by OBRA '87 
make all nursing facility requirements 
binding. Thus a facility must be in 
compliance with all the requirements of 
sections 1819(b) through (d) and 1919(b) 
through (d) in order to participate in the 
Medicare and Medicaid programs.

Every requirement in these regulations 
must be enforced and penalties must be 
assessed in accordance with regulations 
issued pursuant to sections 1819(h) and 
1919(h) of the Social Security Act (the 
Act).
II. Overview of Final Rule, Comments 
and Responses and S u m mary of 
Changes

W e  received more than 800 comments 
in response to the February 2.1989 final 
rule with a comment period. Comments 
were submitted from various 
associations nnd organizations 
representing nursing homes, and the 
various medical and other professional 
employees that make up long term care 
facility staff also submitted comments. 
Individual States and major third party 
payers also submitted comments. In that 
the majority of comments and issues 
dealt with the content of n ew part 403, 
Requirements for Long Term Care 
Facilities, w e  deal with these items first. 
Commenters also expressed views on 
part 442, Standards Tor Payment for 
Skilled Nursing and Intermediate Care 
Facility Services and part 447, Payment 
for Services. Below, w e  summarize 
briefly the provisions of the rule 
generating the comments, indicate 
individual comments and responses, and 
summarize changes to our rules.

Comments on Part 403, Requirements 
fo r  Long Term Care Facilities

CommenL A  number of commenters, 
especially those dealing with resident 
activities and social services, objected 
to the Level A  and Level B designations 
used in the organization of these 
requirements. Their principal objection 
centered around a belief that Level B 
requirements were less importunt than 
Level A  requirements.

Response: In order to prevent any 
further confusion over this issue, w e  
have decided to delete from part 483 all 
references to Level A  and Level B 
requirements.
The deletion of Level A  and Level B 

designation has led to one complication, 
however. The O B R A  '87 enforcement 
regulation was not issued in final form 
on October 1,1990, and 42 C F R  parts 
442,488 und 409 (the current 
enforcement rules) were amended to 
refer to Level A  and Level B 
requirements. (The current enforcement 
system refers to Level A  and Level B 
requirements and adverse actions are 
taken as a result of noncomplinnce with 
Level A  requirements,) It is therefore 
necessary from an administrative 
standpoint to continue to use the Level 
A  and Level B designations for all 
mirveys until a few enforcement system
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and accompanying forms and 
procedures ore in place. This policy is 
reflected by the reference to Level A 
and Level D in parts 442, 488, 489, und 
498. These references to Level A und 
Level B will be removed in the OBRA '87 
enforcement rule. Accordingly, the 
following listing of requirements 
designated as Level A or Level B, os 
published in the February 2,1989 
Federal Register, is repented here for 
informational purposes.

Section

483.10

483.12...

483.13.

483.15....

483.20....

Levol A roquiromont

Resident rights.

Admission, transfer 
end discharge.

Resident oehavior 
and facility 
practices.

Quality ol lilo.

Rosidont
assessment.

Level 0 requirement

(a) Exercise ol 
rights.

(b) Notico of rights 
and services.

(c) Protection of 
residont funds.

(d) Free choice.
(e) Privacy and 

confidentiality.
(f) Grievances.
(g) Examination of 

survoy results.
(h) Work.
(i) Mail.
(j) Access to facility.
(k) Access and 

visitation rights.
(I) Telephone.
(m) Personal 

proporty.
(n) Married couplos.
(o) Self 

administration ol 
drugs.

(a) Transfor and 
Discharge.

(b) Notice of bed- 
hold policy and 
readmission.

(c) Equal access to 
quality care.

(d) Admissions 
policy.

(c) Residont care 
policies.

(a) Restraints.

(b) Abuso.
(c) Stall treatment 

of rosidonts.
(a) Dignity.
(b) Self- 

determination 
and participation.

(c) Participation in 
resident and 
family groups.

(d) Participation in 
other activities.

(o) Accommodation 
of noods.

(0 Activities.
(g) Social Sorvices.
(h) Environment.
(a) Admission 

ordors.
(b) Comprohonslvo 

assossmonts.
(c) Accuracy of 

assossmonts.
(d) Comprehensive 

care plans.
(o) Discharge 

summary.

Section

483.25.

483.28..

483.29.

483.30.

483.35....

483.40....

Lovol A requirement

Quality ol care..

Nursing services- 
skllled nursing 
facilities.

Nursing sorvicos- 
intermodiate 
care facilities. 

Nursing servicos..

Dietary sorvicos..

Physician sorvices..

483.45.... Specialized
rohabilitativo ' sorvicos.

Levol B requirement

(f) Preadmission 
screening for 
mentally ill 
individuals and 
Individuals with 
mental 
retardation.

(a) Activities ol 
daily living.

(b) Vision and 
hearing.

(c) Prossuro sores.
(d) Urinary 

Incontinonco.
(e) Rango of 

motion.
(0 Psychosocial functioning.
(g) Naso-gastric 

tubes.
(h) Accidonts
0) Nutrition.
(j) Hydration.
(k) Special needs.
(I) Drug therapy.
(m) Medication 

errors.
(a) Director of 

nursing sorvices.
(b) Charge nurso.
(c) Twenty-four 

hour nursing 
service.

(a) Sufficient stall
(b) Registered 

nurso.
(c) Nursing 

facilities: Waiver 
ol requirement to 
provide licensed 
nurses on a 24- 
hour basis.

(d) SNFs: Waiver ol 
the requirement 
to provide 
services of a 
registered nurso 
for more than 40 
hours a week.

(a) Staffing.
(b) Sufficient staff.
(c) Menus and 

nutritional 
adequacy.

(d) Food.
(e) Thorapeutic 

diots.
(f) Frequency of 

meats.
(g) Assistive 

devices.
(h) Sanitary 

conditions.
(a) Physician 

supervision.
(b) Physician visits.
(c) Froquoncy ol 

physician visits.
(d) Availability of 

physicians lor 
omorgoncy caro.

(o) Physician 
delegation of 
tasks.

(a) Provision ol 
servicos.

Section

483.55...

4B3.G0

483.05...

483.70.

483.75....

Levol A requirement

Dental servicos..

Pharmacy services.,

Infection control.

Physical
environment.

Administration-

Level B requirement

(b) Qualifications.
(a) Advisory dontist
(b) Outside 

sorvicos.
(c) Skilled nursing 

facilities.
(d) Nursing 

facilities.
(a) Methods and 

procedures.
(b) Procedures.
(c) Pharmaceutical 

servicos 
committee.

(d) Sorvico 
consultation.

(e) Drug regimen 
roviow.

(f) Labeling of 
drugs and 
biologlcals.

(g) Storage ol drugs 
and biologicals.

(a) Infection control 
programs.

(b) Preventing 
spiead of 
infection.

(c) Linens.
(a) Lite safety from 

fire.
(b) Emo.goncy 

power.
(c) Space and 

equipment.
(d) Resident rooms.
(e) Toilet facilities.
(f) Resident call 

system.
(g) Dining and 

resident activities.
(h) Other 

environmental 
conditions.

(a) Licensure.
(b) Compliance with 

Federal, State 
and local laws.

(c) Compliance with 
Federal. State 
and local laws 
and Sessional 
standards, 
ollectivo October 
1. 1990.

(d) Relationship to 
othor HHS 
regulations.

(e) Governing body
(f) Institutional plan 

and budgot.
(g) Roquirod 

training of nurso 
aides.

(h) Proficiency ol 
nurse aides.

(i) Staff 
qualilicatio,

0) Use of outside 
rosourcos.

(k) Medical diroctor. 
(I) Laboratory 

services.
(m) Radiology and 

other diagnostic 
sorvices.

(n) Clinical records, 
(o) Disaster and 

emorgoncy 
preparedness.
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Section Levol A requirement LevolB roqulremont
(p) Transfer 

agreement.
(q) Utilization 

review.
(r) Quality 

assessment and 
assurance.

(s) Disclosure of 
ownership.(1) Independent 
medical 
evaluation and 
audit.

S e c t io n  483.05 D e f in i t io n s

Summary of Provisions

S e c t i o n  483 .05  s p e c i f i e s  t h e  d e f i n i t i o n  
o f  ' ‘f a c i l i t y "  f o r  p u r p o s e s  o f  s u b p a r t  B.

Comments nnd Responses

T h e r e  w e r e  n o  p u b l i c  c o m m e n t s  o n  
§ 483.05.  N o n e t h e l e s s ,  w e  a r e  m u k i n g  a  
c l a r i f i c a t i o n  to  t h e  d e f i n i t i o n  o f  
" f a c i l i t y " .  W e  b e l i e v e  t h a t  t h e  c h a n g e  in  
t h e  d e f i n i t i o n  is  n e c e s s a r y  b e c a u s e  o f  
t h e  m i s u n d e r s t a n d i n g  t h a t  g a v e  r i s e  t o  
t h e  s t a t u t o r y  r e q u i r e m e n t  r e l a t i n g  to  
i n t r a f a c i l i t y  t r a n s f e r s  i n  s e c t i o n s  
4 0 0 8 (h ) (2 ) (G )  n n d  4 8 0 1 (e ) (8 )  o f  O B R A  
'90. T h e  s t a t u t o r y  a u t h o r i t y  u n d e r  w h i c h  
a  " d i s t i n c t  p a r t "  is  c o n s i d e r e d  to  b e  a  
S N F  o r  N F  is  t h e  l a n g u a g e  in  s e c t i o n s  
181 9  a n d  1919  o f  t h e  A c t ,  a t  t h e  
b e g i n n i n g .  H o w e v e r ,  t h e  t e r m  f a c i l i t y  i s  
o f t e n  u s e d  to  d e n o t e  n o t  j u s t  a  
p a r t i c i p a t i n g  e n t i t y  b u t  a l s o  a  l a r g e r  
i n s t i t u t i o n  o f  w h i c h  t h e  p a r t i c i p a t i n g  
e n t i t y  i s  a  p a r t .

S u m m a r y  o f  C h a n g e  t o  § 403 .05

W e  h a v e  a d d e d  a  s e n t e n c e  lo  t h e  
d e f i n i t i o n  o f  " f a c i l i t y  to  c l a r i f y  t h e  f a c t  
t h a t ,  f o r  p u r p o s e s  o f  M e d i c a r e  n n d  
M e d i c a i d  e l ig ib i l i ty ,  c o v e r a g e ,  n n d  
c e r t i f i c a t i o n ,  n n d  p a y m e n t ,  t h i s  t e r m  
r e f e r s  to  t h e  e n t i t y  t h a t  p a r t i c i p a t e s  in  
t h e  p r o g r a m ,  w h e t h e r  o r  n o t  t h e  
p a r t i c i p a t i n g  e n t i t y  i s  c o m p r i s e d  o f  t h e  
e n t i r e  i n s t i t u t i o n  o r  a  d i s t i n c t  p a r t  o f  t h e  
i n s t i t u t i o n .

S e c t io n  483.10 R e s id e n t  R ig h ts

Summary of Provisions

S e c t i o n  4 03 .10  s p e c i f i e s  t h a t  t h e  
r e s i d e n t  h a s  a  r i g h t  t o  a  d i g n i f i e d  
e x i s t e n c e ,  s e l f - d e t e r m i n a t i o n ,  a n d  
c o m m u n i c a t i o n  w i t h  a n d  a c c e s s  lo  
p e r s o n s  a n d  s e r v i c e s  i n s i d e  a n d  o u t s i d e  
t h e  fu c i l i t y .  S e c t i o n  4 0 3 .1 0  a l s o  s p e c i f i e s  
t h a t  t h e  f a c i l i ty  m u s t  a s s e r t ,  p r o t e c t ,  a n d  
f a c i l i t a t e  t h e  e x e r c i s e  o f  t h e s e  r i g h t s .  
U n d e r  p r e s e n t  r u l e s ,  r e s i d e n t  r i g h t s  a r c  
c a t e g o r i z e d  a s  a n  i n d i v i d u a l  p r o v i s i o n  
w i t h i n  a  c o n d i t i o n .

S e c t i o n  4 8 3 .1 0 (a )  s p e c i f i e s  t h a t  (1 ) T h e  
r e s i d e n t  h a s  t h e  r i g h t  t o  e x o r c i s e  h i s  o r

h e r  r i g h t  a s  u  r e s i d e n t  o f  t h e  f a c i l i ty ,  a n d  
a s  a  c i t i z e n  o r  r e s i d e n t  o f  t h e  U n i t e d  
S t a t e s ,  i n c l u d i n g  t h e  r i g h t  to  f i le  
c o m p l a i n t s ;  (2 ) t h e  r e s i d e n t  h a s  t h e  r i g h t  
t o  b e  f r e e  o f  c o e r c i o n  o r  r e p r i s a l  f r o m  
t h e  f a c i l i t y  in  e x e r c i s i n g  h i s  o r  h e r  
r i g h t s ;  a n d  (3) a n  i n d i v i d u a l  a p p o i n t e d  
u n d e r  S t a t e  l a w  m a y  e x e r c i s e  a  
r e s i d e n t ' s  r i g h t s  w h e n  a  r e s i d e n t  h a s  
b e e n  a d j u d i c a t e d  to  b e  i n c o m p e t e n t .

S e c t i o n  4 83 .10 (b )  r e q u i r e s  t h a t  t h e  
f a c i l i t y  m u s t  i n f o r m  t h e  r e s i d e n t  o f  h i s  o r  
h e r  r i g h t s  a n d  a l l  r u l e s  g o v e r n i n g  
r e s i d e n t  c o n d u c t  a n d  r e s p o n s i b i l i t i e s  
d a r i n g  t h e  s l a y  in  (h e  f a c i l i ty .  T h e  n o t i c e  
m u s t  i n c l u d e  t h e  S l a t e ' s  n o t i c e  o f  r i g h t s  
n n d  o b l i g a t i o n s  o f  r e s i d e n t s  o f  n u r s i n g  
f a c i l i t i e s  ( a n d  s p o u s e s  o f  s u c h  r e s i d e n t s )  
u n d e r  t h e  M e d i c a i d  p r o g r a m .  S t a t e s  a r e  
r e q u i r e d  lo  d e v e l o p  t h i s  n o t i c e  b y  
s e c t i o n  1919(e)(6 )  o f  t h e  A c t .  S e c t i o n  
4 3 0 1 ( e ) '1 0 )  o f  t h e  O m n i b u s  B u d g e t  
R e c o n c i l i a t i o n  A c t  o f  1 9 9 0  ( O B R A  '90, 
P u b .  L. 1 0 1 -5 0 8 )  r e q u i r e s  t h a t  t h e s e  
s t a t e m e n t s  b e  i n c l u d e d  in  t h e  f a c i l i t y ' s  
n o t i c e  to  t h e  r e s i d e n t  a n d  s o  w e  h a v e  
i n c l u d e d  t h a t  r e q u i r e m e n t  h e r e .

S e c t i o n  403 .10(c )  s p e c i f i e s  t h a t  a  
r e s i d e n t  is  n o t  r e q u i r e d  to  d e p o s i t  
p e r s o n a l  f u n d s  w i t h  t h e  fu c i l i ly ,  a n d  th e  
r e s i d e n t  m a y  d e s i g n a t e  a n o t h e r  p a r t y  to  
m a n a g e  h i s  o r  h e r  f i n a n c e s .

S e c t i o n  483 .1 0 (d )  s p e c i f i e s  t h a t  a  
r e s i d e n t  h a s  t h e  r i g h t  to  c h o o s e  a n  
a t t e n d i n g  p h y s i c i a n ,  b e  i n f o r m e d  in  
a d v a n c e  o f  c a r e  a n d  t r e a t m e n t ,  a n d  lo 
p a r t i c i p a t e  in  d e v e l o p m e n t  o f  h i s  o r  h e r  
p l a n  o f  c a r e .

S e c t i o n  483 .10 (e )  p r o v i d e s  t h a t  a  
r e s i d e n t  h a s  th o  r i g id  to  r e f u s e  t h e  
r e l e a s e  o f  p e r s o n a l  a n d  c l i n i c a l  r e c o r d s  
to  a n y  i n d i v i d u a l  o u t s i d e  o f  t h e  f a c i l i ty ,  
e x c e p t  w h e n  r e q u i r e d  to  r e l e a s e  lo  
a n o t h e r  h e a l t h  c a r e  i n s t i t u t i o n  b y  l a w .  
o r  t h i r d  p a r t y  p a y m e n t  c o n t r a c t .

S e c t i o n  483.10(f)  s p e c i f i e s  t h a t  a  
r e s i d e n t  h a s  a  r i g h t  to  t r e a t m e n t  o r  c a r e ,  
a n d  t h e  r i g h t  to  p r o m p t  e f f o r t s  b y  t h e  
f a c i l i t y  to  r e s o l v e  a  g r i e v a n c e .

S e c t i o n  483.10(g)  p r o v i d e s  t h a t  a  
r e s i d e n t  h a s  t h e  r i g h t  to  e x a m i n e  t h e  
r e s u l t s  o f  t h e  m o s t  r e c e n t  s u r v e y  o f  t h e  
f a c i l i t y  c o n d u c t e d  b y  F e d e r a l  u n d  S t a t e  
s u r v e y o r s .

S e c t i o n  403 .10 (h )  s p e c i f i c s  t h e  w o r k  
r e q u i r e m e n t  a n d  t h e  r e s i d e n t ’s  r ig h t  to  
p e r f o r m  s e r v i c e s  f o r  t h e  f a c i l i t y  w h e n  
t h e  n e e d  o r  d e s i r e  f o r  w o r k  is  
d o c u m e n t e d  in  t h e  p l a n  o f  c a r e .

S e c t i o n  403.10( i)  s p e c i f i e s  t h a t  a  
r e s i d e n t  h a s  t h e  r ig h t  to  p r i v a c y  in  
w r i t t e n  c o m m u n i c a t i o n  i n c l u d i n g  th o  
r ig h t  to  s e n d  a n d  r e c e i v e  u n o p e n e d  m a i l  
p r o m p t l y .

S e c t i o n  483.10(j) , L e v e l  B r e q u i r e m e n t :  
A c c e s s  to  t h e  f a c i l i ty ,  w a s  o n l y  e f f e c t i v e  
o n l y  u n t i l  O c t o b e r  1 , 1 9 9 0 .  T h e r e f o r e  wre

p r o p o s e  to  e l i m i n a t e  it .  A l l  s u b s e q u e n t  
p a r a g r a p h s  o r e  r e d e s i g n a t e d .

S e c t i o n  4B3.10(k) ( r e d e s i g n a t e d  to  
§ 483.10(j}) s p e c i f i e s  t h a t  a  r e s i d e n t  h a s  
a  r i g h t  to  r e c e i v e  i m m e d i a t e  f a m i l y  
m e m b e r s  o r  o t h e r  r e l a t i v e s  a t  a n y  h o u r ,  
u n d  o t h e r  v i s i t o r s  a t  a  r e a s o n a b l e  h o u r  
b y  a r r a n g e m e n t  w i t h  t h e  f a c i l i ty .

S e c t i o n  403.10(1) ( r e d e s i g n a t e d  to  
§ 4B3.10(k) i n  t h i 3 f i n a l  r u l e )  p r o v i d e s  
t h a t  a  r e s i d e n t  h a s  t h e  r i g h t  t o  b e  
p r o v i d e d  u s e  o f  a  t e l e p h o n e .

S e c t i o n  4 0 3 .1 0 (m )  ( r e d e s i g n a t e d  to  
g 483.10(1) i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
t h a t  a  r e s i d e n t  h a s  t h e  r i g h t  to  r e t a i n  
a n d  u s e  p e r s o n a l  p o s s e s s i o n s ,  u n l e s s  t o  
d o  s o  w o u l d  i n f r i n g e  u p o n  r i g h t s  o r  
h e a l t h  a n u  s a f e t y  o f  o t h e r  r e s i d e n t s .

S e c t i o n  4B3.10(n)  ( r e d e s i g n a t e d  to  
§ 403 .1 0 (m )  ir. t h i s  f i n a l  r u l e )  s p e c i f i e s  
t h a t  a  r e s i d e n t  h a s  t h e  r ig h t  to  s h a r e  a  
r o o m  in  a  f u c i l i t y  w i t h  a  s p o u s e  w h e n  
b o t h  s p o u s e s  c o n s e n t  to  t h e  
a r r a n g e m e n t .

S e c t i o n  4 83 .10 (o )  ( r e d e s i g n a t e d  to  
g 483 .1 0 (n )  in  t h i s  f i n a l  r u l e )  p r o v i d e s  
t h a t  a n  i n d i v i d u a l  m a y  s e l f - a d m i n i s t e r  
d r u g s  o n l y  i f  t h e  i n t e r d i s c i p l i n a r y  t e a m  
d e t e r m i n e s  t h a t  i t  is  s a f e .

S e c t i o n  4 83 .10 (o )  s p e c i f i c s  t h e  
r e s i d e n t ' s  r i g h t  t o  r e f u s e  t r a n s f e r  f r o m  a  
r o o m  o n  o n e  d i s t i n c t  p a r t  o f  a  f a c i l i t y  to  
a  r o o m  in  a n o t h e r  d i s t i n c t  p a r t  o f  t h e  
i ic i l i ty  f o r  p u r p o s e s  o f  o b t a i n i n g  
M e d i c a r e  o f  M e d i c a i d  e l i g ib i l i ty  o r  
w i t h o u t  m e d i c a l  j u s t i f i c a t i o n  ( to  c r e a t e  
v a c a n c i e s  f o r  p u r p o s e s  o f  a d m i t t i n g  
o t h e r  i n d i v i d u a l s  w h o  m a y  b e  e l i g i b l e  
f ir  t h e s e  p r o g r a m s  to  d i s t i n c t  p a r t s  to  
w h i c h  p a y m e n t s  m a y  b e  m a d e ) .

C o m m e n t s  a n d  R e s p o n s e s

C o m m e n t:  A  n u m b e r  o f  c o m m e n t e r s  
r e p r e s e n t i n g  m e n t a l  h e a l t h  i n t e r e s t s  
r e q u e s t e d  t h a t  w e  a d d  to  t h e  o p e n i n g  
s t a t e m e n t  f o r  r e s i d e n t  r i g h t s  t h a t  e a c h  
r e s i d e n t  h a s  t h e  r i g h t  to  t r e a t m e n t  f o r  
lire m e n t a l  a n d  p h y s i c a l  c o n d i t i o n s  
i d e n t i f i e d  in  h i s  o r  h e r  c o m p r e h e n s i v e  
p l a n  o f  c a r e .

R e s p o n se :  W e  d o  n o t  b e l i e v e  t h e  
r e c o m m e n d e d  c h a n g e s  w o u l d  h a v e  t h e  
i n t e n d e d  r e s u l t .  I n s t e a d ,  w e  b e l i e v e  t h a t  
t h e  a p p r o p r i a t e  m e a n s  to  a s s u r e  t h a t  
r e s i d e n t s  w i t h  m e n t a l  o r  o l h e r  i l l n e s s e s  
r e c e i v e  (h e  t r e a t m e n t  t h e y  n e e d  is 
th r o u g h  e n f o r c e m e n t  o f  t h e  r e q u i r e m e n t s  
r e l a t i n g  to  p r o p e r l y  a s s e s s i n g  c u r e  g i v e n  
a n d  c o m p a r i n g  t h e  p r o v i s i o n  o f  s e r v i c e s  
a c t u a l l y  f u r n i s h e d  to  t h o s e  r e q u i r e d  to  
m e e t  th e  r e s i d e n t ’s  i d e n t i f i e d  n e e d s .  W e  
a d d r e s s  s e v e r a l  m e n t a l  h e a l t h  t r e a t m e n t  
i s s u e s  in  a d d i t i o n a l  r e s p o n s e s .  ( S e e  
§3  4 8 3 .20 (b )(2 )( i i ' )  a n d  (vii) ;  483.20(f) :  
483.25(f) :  a n d  483 .45 (a )) .

C o m m en t:  T h e  r e g u l a t i o n s  a d d r e s s i n g  
r e s i d e n t  i n c o m p e t e n c e  n n d  d e v o l u t i o n  o f  
r i g h t s  e l i c i t e d  o v e r  t w e n t y  r e s p o n s e s ;
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c o m m e n t e r s  o v e r w h e l m i n g l y  o p p o s e d  
th e  p r o p o s e d  w o r d i n g  o f  § 40 3 .1 0 (a )(3 )  
A l a i o s t  a l l  c o m m e n t e r s  a s k e d  t h a t  t h e  
r u l e  a d d r e s s  n o n - a d j u d i c a t e d  
d e t e r m i n a t i o n s  o f  i n c o m p e t e n c y  a s  w e l l  
a s  a d j u d i c a t e d  c a s e s  b e c a u s e  t h e y  
a s s e r t e d  t h a t  r e s i d e n t s  o f t e n  a r e  n o t  
a d j u d i c a t e d  i n c o m p e t e n t  b u t  a r e  t o o  
c o n f u s e d  o r  i l l  to  e x e r c i s e  t h e i r  r i g h t s  
e f f e c t i v e l y  w i t h o u t  t h e  a s s i s t a n c e  o f  
o t h e r s .  B e c a u s e  t h e  O B R A  '0 7  p r o v i s i o n  
c o n c e r n i n g  c o m p e t e n c y  f a i l s  to  a d d r e s s  
n o n - a d j u d i c a t e d  s i t u a t i o n s ,  w e  d i d  n o t  
i n c l u d e  a  p r o v i s i o n  i n  t h e  F e b r u a r y  2, 
1989  f i n a l  r u l e  s p e c i f i c a l l y  a d d r e s s i n g  
t h e s e  c a s e s .  C o m m e n t e r s  c h a r g e d  t h a t  
t h i s  o m i s s i o n  h a s  t h e  e f f e c t  o f  r e q u i r i n g  
a d j u d i c a t i o n  b e f o r e  a n y o n e  e l s e  c a n  
e x e r c i s e  a  r e s i d e n t ’s  r i g h t s .  A l s o ,  t h e y  
c l a i m e d  t h a t  t h i s  o m i s s i o n  e i t h e r  
c o n f l i c t s  w i t h  S l a t e  l a w s  o r  e x c l u d e s  
f ro m  c o n s i d e r a t i o n  a  v a r i e t y  o f  S l a t e -  
a u t h o r i z e d  m e a n s  o f  h a n d l i n g  r e s i d e n t  
i n c a p a b i l i t i e s  t h r o u g h  n o n - j u d i c i a l  
d e s i g n a t i o n  o f  l e g a l  s u r r o g a t e s ,  s u c h  a s  
d u r a b l e  p o w e r s  o f  a t t o r n e y ,  l i v in g  w i l l s ,  
o r  n a t u r a l  d e a t h  l a w s .  B y  r u l in g  o u t  
t h e s e  a d v a n c e  d i r e c t i v e s ,  w e  w o u l d  
e f f e c t i v e l y  r e s t r i c t  a  r e s i d e n t ' s  r i g h t  to  
s e l f - d e t e r m i n a t i o n .

Response: In order to avoid such 
ambiguity, w e  accept commenters’ 
recommendations that tve include a 
stutement dealing with non-adjudicated 
cases of incompetence. Because of the 
variance in Slate laws concerning the 
issue of exercise of resident rights, w e  
are deferring entirely to State law in 
these cases as w e  have already done 
with adjudicated cases. W e  are adding a 
provision at § 4 8 3 .1 0 (a ) (4 )  which 
recognizes State mechanisms to 
designate legal surrogates through non­
judicial means. To the extent that State- 
designated mechanisms for either 
adjudicated or non-adjudicated 
residents rely on a physician's 
determination of incapacity or 
incompetence, w e  b o w  to the State's 
authority to regulate in what has 
traditionally been a State matter.

Comment: T h i r t e e n  c o m m e n t e r s  
r e s p o n d e d  to  t h e  p r e a m b l e  d i s c u s s i o n  
o n  i n f o r m i n g  t h e  r e s i d e n t  o f  r i g h t s  a n d  
r e s p o n s i b i l i t i e s  o f  t h e  m e a n i n g  o f  " i n  t h e  
l a n g u a g e  t h a t  h e  o r  s h e  u n d e r s t a n d s " ,  
w h i c h  w a s  c o n t a i n e d  i n  r e g u l a t i o n s  a t  
§ 483.10(b)(1).  T h e  r e q u i r e m e n t  i s  t h a t  
f a c i l i t i e s  m u s t  n o t i f y  r e s i d e n t s  o f  t h e i r  
r ig h ts .  S e v e r a l  c o m m e n t e r s  o b j e c t e d  to  
t h e  m a n y  f o r m s  in w h i c h  w e  s u g g e s t e d  
t h e  n o t i c e  o f  r i g h t s  s h o u l d  b e  g i v e n  (e.g.,  
u s e  o f  w r i t t e n  f o r e i g n  l a n g u a g e  
t r a n s l a t i o n s  a n d  i n t e r p r e t e r s  f o r  n o n -  
H n g l i sh  s p e a k i n g  r e s i d e n t s  a n d  l a r g e  
p r i n t  o r  s ig n  l a n g u a g e  i n t e r p r e t a t i o n  f u r  
t h o s e  w i t h  v i s u a l  o r  h e a r i n g  
i m p a i r m e n t ) .  S o m e  s u g g e s t e d  t h a t  w e

c l a r i f y  in  t h e  i n t e r p r e t a t i v e  g u i d e l i n e s  
t h a t  u s i n g  f a m i l y  m e m b e r s  o r  o t h e r  
a p p r o p r i a t e  t h i r d  p a r t y  r e p r e s e n t a t i v e s  
to  p r o v i d e  t r a n s l a t i o n s  f o r  t h e  r e s i d e n t  
w o u l d  b e  s u f f i c i e n t .  O t h e r  c o m m e n t e r s  
p r a i s e d  t h i s  c l a r i f i c a t i o n  a n d  r e q u e s t e d  
t h a t  i t  b e  i n c l u d e d  in  t h e  r e g u l a t i o n s  
t e x t .

Response: W e  a r e  r e t a i n i n g  th e  
r e g u l a t i o n  a s  i t  w a s  p r e s e n t e d  in  t h e  
F e b r u a r y  2 , 1 9 0 9  f i n a l  r u l e .  W e  b e l i e v e  
t h e  a p p r o a c h  w e  r e c o m m e n d e d  in  t h e  
p r e a m b l e  to  t h a t  r u l e  w a s  s u f f i c i e n t l y  
f l e x i b l e  n o t  to  p l a c e  a n  u n d u e  b u r d e n  
u p o n  f a c i l i t i e s .  T h a t  i s ,  f o r  f o r e i g n  
l a n g u a g e s  c o m m o n l y  e n c o u n t e r e d  in  t h e  
f a c i l i t y ' s  l o c a l e ,  t h e  f a c i l i t y  s h o u l d  h a v e  
w r i t t e n  t r a n s l a t i o n s  o f  i t s  s t a t e m e n t  o f  
r i g h t s  a n d  r e s p o n s i b i l i t i e s  a n d  s h o u l d  
m a k e  t h e  s e r v i c e s  o f  o n  i n t e r p r e t e r  
a v a i l a b l e .  I n  t h e  c a s e  o f  u n c o m m o n  
f o r e i g n  l a n g u a g e s ,  h o w e v e r ,  a  
r e p r e s e n t a t i v e  o f  t h e  r e s i d e n t  m a y  s i g n  
t h a t  h e  h a s  i n t e r p r e t e d  t h e  s t a t e m e n t  o f  
r i g h t s  to  t h e  r e s i d e n t  p r i o r  t o  t h e  
r e s i d e n t ' s  a c k n o w l e d g m e n t  o f  r e c e i p t .  
F o r  h e a r i n g  i m p a i r e d  r e s i d e n t s  w h o  
c o m m u n i c a t e  b y  s ig n in g ,  t h e  f a c i l i t y  
w o u l d  s i m i l a r l y  b e  e x p e c t e d  t o  p r o v i d e  
a n  i n t e r p r e t e r .  L a r g e  p r i n t  t e x t s  o f  t h e  
f a c i l i t y ' s  s t a t e m e n t  o f  r e s i d e n t  r i g h t s  
a n d  r e s p o n s i b i l i t i e s  s h o u l d  a l s o  b e  
a v a i l a b l e  f o r  t h e  m a n y  r e s i d e n t s  w h o  
n e e d  t h e m .  W e  d o  n o t  b e l i e v e  a  f a c i l i t y  
s h o u l d  a v o i d  i t s  r e s p o n s i b i l i t y  t o  s e e  
t h a t  t h e  r e s i d e n t  k n o w s  w h a t  h i s  o r  h e r  
r i g h t s  a r e  a n d  w h a t  is  e x p e c t e d  o f  h i m  
o r  h e r .

Comment: F i f t e e n  c o m m e n t e r s  a s k e d  
fo r  c l a r i f i c a t i o n  o f  e i t h e r  " d u r i n g  a  
r e s i d e n t ' s  s t a y "  o r  " a l l  r u l e s  a n d  
r e g u l a t i o n s "  i n  t h e  r e g u l a t i o n  a t  
s  4 0 3 .1 0 (b )(1 ) .

Response: W e  b e l i e v e  t h a t  " d u r i n g  a  
r e s i d e n t ' s  s t a y "  m e a n s  t h a t  a n y  t i m e  
S t a t e  o r  F e d e r a l  l a w s  r e l a t i n g  to  
r e s i d e n t  r i g h t s  o r  f a c i l i t y  r u l e s  c h a n g e s ,  
r e s i d e n t s  m u s t  p r o m p t l y  b e  a p p r i s e d  o f  
t h e s e  c h a n g e s .  " A l l  r u l e s  a n d  
r e g u l a t i o n s "  r e l a t e s  l o  f a c i l i t y  p o l i c i e s  
g o v e r n i n g  r e s i d e n t  c o n d u c t .  A  f a c i l i t y  
c a n n o t  r e a s o n a b l y  e x p e c t  a  r e s i d e n t  to  
a b i d e  b y  r u l e s  a b o u t  w h i c h  h e  o r  s h e  
h a s  n e v e r  b e e n  to ld .  W h a t e v e r  r u l e s  t h e  
f a c i l i t y  h a s  f o r m a l i z e d  a n d  b y  w h i c h  it  
e x p e c t s  i v s i d e n i s  to  a b i d e  s h o u l d  b e  
i n c l u d e d  i n  t h e  s t a t e m e n t  o f  r i g h t s  n n d  
r e s p o n s i b i l i t i e s .

Comment: W e  r e c e i v e d  o v e r  60  
c o m m e n t s  o n  § 4 0 3 .10 (b )(2 ) ,  w h i c h  d e n i s  
w i t h  t h e  r e s i d e n t ' s  r i g h t  to  i n s p e c t  a n d  
p u r c h a s e  p h o t o c o p i e s  o f  h i s  o r  h e r  
r e c o r d s .  A  s i z a b l e  n u m b e r  o f  r e s i d e n t  
a d v o c a t e s  a s k e d  f o r  t h e  r ig h t  t o  i n s p e c t  
r e c o r d s  i m m e d i a t e l y  u p o n  r e q u e s t .  T h e y  
w e r e  w i l l i n g ,  h o w e v e r ,  to  w a i t  4 8  h o u r s  
to  o b t a i n  p h o t o c o p i e s .  T h i s  g r o u p  o f  
c o m m e n t e r s  p o i n t e d  o u t  t h a t  c u r r e n t

r e c o r d s  a r c  a v a i l a b l e  i m m e d i a t e l y  to  
s t a f f ,  c o n s u l t a n t s ,  a n d  F e d e r a l  a n d  S t a t e  
i n s p e c t o r s .  T h e y  b e l i e v e  t h a t  r e s i d e n t s  
s h o u l d  a l s o  h a v e  i m m e d i a t e  a c c e s s .  
S e v e r a l  c o m m e n t e r s  a l s o  b e l i e v e d  t h a t  
r e q u i r i n g  a  w r i t t e n  r e q u e s t  
d i s a d v a n t a g e d  s o m e  r e s i d e n t s  w i t h  
d i s a b i l i t i e s  a n d  t h a t  a n  o r a l  r e q u e s t  
s h o u l d  b e  s u f f i c i e n t .

A n  e q u a l l y  s i z a b l e  g r o u p  o f  p r o v i d e r -  
b a s e d  c o m m e n t e r s  c l a i m e d  t h a t  4 8  h o u r s  
w a s  n o t  l o n g  e n o u g h  to  p r o d u c e  r e c o r d s .  
T h e y  p o i n t e d  o u t  t h a t  in  t h e  c a s e  o f  
s o m e  lo n g  t e r m  r e s i d e n t s ,  m e d i c a l  
r e c o r d s  c a n  b e  e x t r e m e l y  v o l u m i n o u s .  
C u r r e n t  r e c o r d s  a r e  p e r i o d i c a l l y  t h i n n e d .  
O l d e r  r e c o r d s  m a y  b e  w a r e h o u s e d  a w a y  
f r o m  th e  u n i t  o r  e v e n  t h e  f a c i l i ty ,  a n d  
s e v e r a l  d a y 9  m i g h t  b e  r e q u i r e d  fo r  
r e t r i e v a l  F a c i l i t y - b a s e d  c o m m e n t e r s  
a s k e d  f o r  f r o m  2  t o  7  w o r k i n g  d a y s  to  
fu lf i l l  a  r e q u e s t  to  s e e  r e c o r d s .

Response: In  k e e p i n g  w i t h  th e  
I n s t i t u t e  o f  M e d i c i n e  ( Io M )  
r e c o m m e n d a t i o n  t h a t  r e s i d e n t s  s h o u l d  
b e  a s  i n f o r m e d  a n d  in  c o n t r o l  o f  t h e i r  
c a r e  a s  p o s s i b l e ,  w e  c o n c u r  w i t h  t h e  
v i e w  o f  r e s i d e n t  a d v o c a t e s  t h a t  a  
r e s i d e n t  s h o u l d  h a v e  t h e  s a m e  r i g h t  o f  
a c c e s s  t o  h i s  o r  h e r  c u r r e n t  r e c o r d s  t h a t  
s t a f f ,  c o n s u l t a n t s  o r  i n s p e c t o r s  h a v e  a n d  
t h a t  a n  o r a l  r e q u e s t  s h o u l d  s u f f i c e .  W c  
a l s o  r e c o g n i z e  t h e  v a l i d i t y  o f  th e  
f a c i l i t i e s '  p o s i t i o n  c o n c e r n i n g  o l d e r  
r e c o r d s .  W e  a r e  t h e r e f o r e  a m e n d i n g  
§ 4 8 3 .10 (b )(2 )  to  g r a n t  r e s i d e n t s  a c c e s s  
w i t h i n  24 h o u r s  t o  r e c o r d s  w h i c h  w o u l d  
i n c l u d e  c l i n i c a l  r e c o r d s  a s  s p e c i f i e d  in  
O B R A  '9 0  a n d  a c c o r d i n g  to  c o m m e n t e r s  
r e q u e s t .  W e  a r e  n o t  a l l o w i n g  i m m e d i a t e  
a c c e s s  t o  c u r r e n t  r e c o r d s  s o  a s  n o t  to  g o  
b e y o n d  t h e  O B R A  '9 0  p r o v i s i o n s  w h i c h  
a l l o w  24  h o u r s  f o r  f a c i l i t i e s  to  o b t a i n  
c l i n i c a l  r e c o r d s .  U p o n  p r o v i s i o n  o f  t h e  
r e c o r d  n e w  o r  o ld .  a  f a c i l i t y  w o u l d  b e  
a l l o w e d  t w o  w o r k i n g  d a y s  in  w h i c h  t o  
p r o v i d e  p h o t o c o p i e s  a t  t h e  r e s i d e n t ' s  
e x p e n s e .

Comment: S e v e r a l  c o m m e n t e r s  
r e s p o n d e d  to  t h e  s t a t e m e n t  in  
§ 4 8 3 .10 (b )(2 )  t h a t  a  r e s i d e n t  s h o u l d  
h a v e  a c c e s s  to  " a l l  r e c o r d s  p e r t a i n i n g  tu  
t h e  r e s i d e n t . "  S o m e  a s k e d  t h a t  w e  l im i t  
r e c o r d s  t o  m e d i c a l  r e c o r d s  w h i l e  o t h e r s  
a p p l a u d e d  t h e  i n c i u s i v e n e s s  o f  th i s  
s t a t e m e n t .  T w o  c o m m e n t e r s  a s k e d  t h a t  
f a c i l i t y  i n c i d e n t  r e p o r t s  n o t  b e  
c o n s i d e r e d  a  p a r t  o f  r e s i d e n t  r e c o r d s .

Response: W e  a r e  l e a v i n g  t h e  t e r m  
" a l l  r e c o r d s '  a s  s t a t e d  in  t h e  F e b r u a r y  2  
r u l e  b e c a u s e  w e  a g r e e  w i t h  t h o s e  
c o m m e n t e r s  t h a t  b e l i e v e  t h u t  a  r e s i d e n t  
s h o u l d  h a v e  a c c e s s  to  a l l  r e c o r d s  
p e r t a i n i n g  to  h i m  o r  h e r  s u c h  o s  t r u s t  
f u n d  l e d g e r s ,  c o n t r a c t s  w i t h  t h e  f a c i l i t y ,  
a n d  f u c i l i t y  i n c i d e n t  r e p o r t s  w h i c h  
i n v o l v e  h i m  o r  h e r .  T h i s  a l s o  i n c l u d e s  
c l i n i c a l  r e c o r d s  a s  s p e c i f i e d  b y  t h e
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p r o v i s i o n s  o f  O B R A  '9 0  a n d .  f o r  
c o n s i s t e n c y ,  vve a r e  a l l o w i n g  f a c i l i t i e s  
24 h o u r s  to  g r a n t  a c c e s s  to  a l l  l i s t e d  
r e c o r d s .

Comment: A s  w a s  th e  c a s e  w i t h  
c o m m e n t s  o n  t h e  O c t o b e r  1 6 , 1 9 8 7  
p r o p o s e d  r u l e ,  a  h a n d f u l  o f  c o m m e n t e r s  
a g a i n  a s k e d  t h a t  w e  q u a l i f y  t h e  r i g h t  to  
i n s p e c t  r e c o r d s  w i t h  t h e  s t a t e m e n t  
“ u n l e s s  m e d i c a l l y  c o n t r a i n d i c a t e d . "

Response: A s  w e  e x p l a i n e d  in  t h e  
p r e a m b l e  to  t h e  F e b r u a r y  2 . 1 9 8 9  ru le ,  
w e  h a v e  e l i m i n a t e d  t h i s  q u a l i f i e r  f r o m  
a l l  r i g h t s .  T h i s  d e c i s i o n  w a s  b a s e d  o n  
t h e  o v e r w h e l m i n g  r e s p o n s e  o f  
c o m m e n t e r s  to t h e  O c t o b e r  1 6 ,1 9 8 7  
p r o p o s e d  r u l e  w h o  f a v o r e d  d e l e t i o n  o f  
s u c h  p h r a s e s  a n d  u p o n  o u r  b e l i e f  t h a t  
e a c h  r e s i d e n t  s h o u l d  h a v e  a s  m u c h  
c o n t r o l  a s  p o s s i b l e  o v e r  h i s  o r  h e r  c a r e .  
O t h e r  p r o v i s i o n s  r e l a t i n g  to  t h e  e x e r c i s e  
o f  r e s i l i e n t  r i g h t s  s h o u l d  a s s u r e  t h a t  
i n c o m p e t e n t  r e s i d e n t s  d o  n o t  h a v e  
i n a p p r o p r i a t e  a c c e s s  lo  r e c o r d s  r e lo t in g ,  
f o r  e x a m p l e ,  to  t h e i r  t r e a t m e n t .

Comment: T h i r t e e n  c o m m e n t e r s ,  
m o s t l y  r e p r e s e n t i n g  f a c i l i t i e s ,  e x p r e s s e d  
t h e  b e l i e f  t h a t  t h e  r o l e  o f  i n f o r m i n g  t h e  
r e s i d e n t  o f  b o t h  h i s  o r  h e r  m e d i c a l  
c o n d i t i o n  a n d  h e a l t h  s t a t u s  c l e a r l y  
b e l o n g s  to  t h e  p h y s i c i a n ,  n o t  t h e  f a c i l i ty .  
S o m e  c o m m e n t e r s  b e l i e v e d  t h e  f a c i l i t y  
s h o u l d  o n l y  b e  r e s p o n s i b l e  f o r  
r e s p o n d i n g  to  a  r e s i d e n t ' s  q u e s t i o n s  
c o n c e r n i n g  w h a t  h e  o r  s h e  h a d  b e e n  to ld  
h y  t h e  p h y s i c i a n ,  b u t  a n o t h e r  g r o u p  o f  
c o m m e n t e r s  b e l i e v e d  t h a t ,  e v e n  in 
r e s p o n d i n g  to  q u e s t i o n s ,  t h e  f a c i l i t y  
c o u l d  b e  p l a c e d  in  j e o p a r d y  f o r  
m i s c o m m u n i c u t i n g  m e d i c a l  i n f o r m a t i o n  
t h a t  r e q u i r e s  a  p h y s i c i a n ’s  p r o f e s s i o n a l  
o p i n i o n .  I n  s u c h  c a s e s ,  t h e y  s t a t e d  it  
w o u l d  b e  i m p r o p e r  f o r  f a c i l i t y  s t a f f  to  
a n s w e r  s p e c i f i c  q u e s t i o n s .

Response: W e  n o t e  t h a t  p r o p o s e d  
r e g u l a t i o n s  a t  § 4 8 3 .1 0 (b ) (3 )  w o u l d  h a v e  
q u a l i f i e d  d i e  r ig h t  to  b e  fu l ly  i n f o r m e d  
w i t h  " b y  u p h y s i c i a n . ”  W e  d i d  n o t  p l a c e  
t h i s  q u a l i f i e r  i n  t h e  f i n u l  r u l e  b e c a u s e  
w e  d i d  n o t  w i s h  to  a b s o l v e  t i ie  f a c i l i ty  
o f  a l l  r e s p o n s i b i l i t y  f o r  c o m m u n i c a t i n g  
w i t i i  t h e  r e s i d e n t  c o n c e r n i n g  h i s  o r  h e r  
h e a l t h  s t a t u s .  W e  d o  n o t  f e e l  t h e  c h a n g e  
is  a p p r o p r i a t e  n o w .  T h i s  p r o v i s i o n  is  
c o n s i s t e n t  w i t h  § 4 8 3 .1 0  (d )(2 )  a n d  (d )(3 ) ,  
w h i c h  r e q u i r e  t h u t  t h e  r e s i d e n t  b e  
i n f o r m e d  o f  c h a n g e s  in  h i s  o r  h e r  c a r e  o r  
t r e a t m e n t  u n d ,  u n l e s s  a  S t a t e  a u t h o r i z e d  
s u r r o g a t e  d e c i s i o n  m a k e r  is  i n v o l v e d ,  b e  
a l l o w e d  lo  p a r t i c i p a t e  in  t h e  p l a n n i n g  o f  
h i s  o r  h e r  c a r e .  W h i l e  p r o f e s s i o n a l  
e t h i c s  w o u l d  d i c t a t e  t h a t  d i s c u s s i o n  o f  
s o m e  m a t t e r s  r e q u i r e s  a  p h y s i c i a n ,  t h e  
i n - h o u s e  i n t e r d i s c i p l i n a r y  c a r e - p l u n n i n g  
p r o c e s s  s h o u l d  b e  d i s c u s s e d  w i t h  t h e  
r e s i d e n t .  T h e  f a c i l i t y  h a s  a l w a y s  b e e n  In 
th e  p o s i t i o n  o f  c o n t a c t i n g  t h e  p h y s i c i a n  
w h e n  o n l y  a  p h y s i c i a n ' s  j u d g m e n t  w il l  
s u f f i c e ,  l n  s e n s i t i v e  a r e a s  o f  d i s c u s s i o n

w i t h  t h e  r e s i d e n t ,  t h e  f a c i l i t y  s t a f f  w o u l d  
n o t  a c t  in  v i o l a t i o n  o f  t h i s  r e q u i r e m e n t  
s h o u l d  t h e y  r e f e r  t h e  r e s i d e n t ' s  
q u e s t i o n s  to  t h e  a t t e n d i n g  p h y s i c i a n  o r  a  
f a c i l i ty  p h y s i c i a n .  H o w e v e r ,  w e  e x p e c t  
f a c i l i ty  s t a f f ,  e s p e c i a l l y  m e d i c a l  s o c i a l  
w o r k e r s ,  to  r o u t i n e l y  c o m m u n i c a t e  in 
i a y m u n ’s  t e r m s  i n f o r m a t i o n  a b o u t  h e a l t h  
s t a t u s  to  t h e  r e s i d e n t .

Comment: N i n e  c o m m e n t e r s  
r e s p o n d e d  to  t h e  r e q u i r e m e n t  a t  
§ 4 8 3 .10 (b )(4 )  t h a t  r e s i d e n t s  h a v e  th e  
r ig h t  to  r e f u s e  t r e a t m e n t  a n d  
p a r t i c i p a t i o n  i n  e x p e r i m e n t a l  r e s e a r c h .  
S e v e r a l  o f  t h e m  w e r e  c o n c e r n e d  t h a t  t h e  
s t a t e m e n t  d o e s  n o t  d e a l  w i t h  
i n c o m p e t e n t ,  y e t  n o n - a d j u d i c a t e d  
r e s i d e n t s  i n c a p a b l e  o f  m a k i n g  i n f o r m e d  
d e c i s i o n s .  T h e y  b e l i e v e d  t h a t  to  a l l o w  
s u c h  i n d i v i d u a l s  to  r e f u s e  f o o d  a n d  
w u l e r  w h e n  n o t  i n  m e n i a l  c o n t r o l  is  
i r r e s p o n s i b l e .  S o m e  o f  t h e s e  
c o m m e n t e r s  q u e s t i o n e d  o u r  s o l u t i o n ,  in 
n o n - a d j u d i c a t e d  c a s e s ,  t h a t  i f  t h e  r e f u s a l  
o f  a l l  t r e a t m e n t  i s  p e r s i s t e n t  a n d  
c o n s i s t e n t  t h e  f a c i l i t y  m a y  h a v e  
g r o u n d s  f o r  d i s c h a r g e  o f  t h e  r e s i d e n t .
O n e  c o m m e n t e r  s u g g e s t e d  t h a t  w e  
c o n s i d e r  a d d i n g  to  t h e  r e g u l a t i o n  o u r  
i n t e r p r e t a t i o n  t h a t  a  p e t i t i o n  f o r  u c o u r t -  
a p p o i n t e d  g u a r d i a n  b e  c o n s i d e r e d  in 
s u c l i  c a s e s .  A n o t h e r  s u g g e s t e d  t h a t  t h e  
r e g u l a t i o n s  s h o u l d  e m p h a s i z e  t h e  
f a c i l i t y ' s  o b l i g a t i o n  to  o f f e r  t h e  l e a s t  
r e s t r i c t i v e  t r e a t m e n t  m o d a l i t y  to  
p a t i e n t s  in  n e e d  o f  3 o m e  f o r m  o f  
t r e a t m e n t  a n d  s h o u l d  r e q u i r e  t h e  f a c i l i t y  
t o  o f f e r  r e h a b i l i t a t i v e  a l t e r n a t i v e s  i n  t h e  
f a c e  o f  p e r s i s t e n t  r e f u s a l .

Response: W c  a r c  c l a r i f y i n g  in  a  n e w  
§ 40 3 .1 0 (a )(4 )  t h a t  w e  d e f e r  to  w h a t e v e r  
l e g a l  p r o c e s s e s  a  S t a t e  h a s  a d o p t e d  fo r  
d e a l i n g  w i t h  i n c o m p e t e n c e  o r  i n c a p a c i t y  
o n  th e  p a r t  o f  a  r e s i d e n t .  S o m e  o f  t h e s e  
l e g a l  p r o c e s s e s  m a y  i n v o l v e  d i e  u s e  o f  
t h e  c o u r t s  to  a d j u d g e  a n  i n d i v i d u a l  
i n c o m p e t e n t  a n d  a p p o i n t  a  g u a r d i a n  o r  
c o n s e r v a t o r .  O t h e r  S t a t e  d e s i g n a t e d  
i n s t r u m e n t s ,  s u c h  a s  a  d u r a b l e  p o w e r  o f  
a t t o r n e y ,  a r e  n o n - a d j u d i c a t i v e  b e c a u s e  
t h e y  d o  n o t  i n v o l v e  th e  u s e  o f  t h e  c o u r t s  
to  p e r m i t  a n o t h e r  p e r s o n  to  a c t  o n  
b e h a l f  o f  t h e  r e s i d e n t .  S o m e  S l a t e  
p r o c e s s e s  d i s c r i m i n a t e  b e t w e e n  a r e a s  
w h e r e  a  r e s i d e n t  i s  c o m p e t e n t  u n d  a r e a s  
w h e r e  a  s u r r o g a t e  i s  e m p o w e r e d  to 
m a k e  d i v i s i o n s .  W e  r e c o g n i z e  a n y  l e g a l  
s u r r o g a t e  d e s i g n a t e d  in  a c c o r d a n c e  w i t i i  
S t a l e  l a w ,  w h e t h e r  a p p o i n t e d  b y  
a d j u d i c a t i v e  o r  n o n - a d j u d i c a t i v e  m e a n s  
a n d  to  a n y  e x t e n t  d e s i g n a t e d .

W o  b e l i e v e  t h a t ,  w h e t h e r  o r  n o t  a  
r e s i d o n t  i s  i n c o m p e t e n t ,  c o n s i s t e n t  
r e f u s a l  o f  t r e a t m e n t  o v e r  t i m e  m u s t  b e  
h o n o r e d ,  b u t  in c o m p l i a n c e  w i t h  S t a l e  
l a w  u n d  c a s e  l a w .  T h e  r e s i d e n t  l i a s  t h e  
r i g h t  to r e f u s e  t r e a t m e n t .  T h i s  r e f u s a l  
a n d  t h e  f a c i l i t y ' s  r e s p o n s e  to  it m u s t  bo  
c o n s i s t e n t l y  d o c u m e n t e d  b e f o r e  a

f a c i l i ty  c a n  l e g i t i m a t e l y  c o n s i d e r  
d i s c h a r g e  a s  a n  o p t i o n .  A  p a t t e r n  o f  
f a i l u r e  to  d o c u m e n t  t h e  r e s i d e n t ' s  
r e f u s a l  o f  t r e a t m e n t  a n d  th e  f a c i l i t y ’s 
e f f o r t s  lo  e m p l o y  a l t e r n a t e  m o d a l i t i e s  o f  
t r e a t m e n t  b e f o r e  r e s o r t i n g  to  d i s c h a r g e  
a s  t h e  u l t i m a t e  s o l u t i o n  c o u l d  l e a d  to  a 
d e f i c i e n c y  fo r  d i s c h a r g i n g  w i t h o u t  
a d e q u a t e  g r o u n d s  a n d / o r  f o r  a  f a i l u r e  lo  
p r o v i d e  a n  a d e q u u t e  q u a l i t y  o f  c a r e .

Comment: F o u r t e e n  c o m m e n t e r s  
r e s p o n d e d  to  § 483 .10(b)(5)  a n d  (b ) (6 ). 
w h ic l i  c o n c e r n  n o t i f i c a t i o n  o f  r e s i d e n t s  
a b o u t  M e d i c a r e  a n d  M e d i c a i d  a n d  a b o u t  
s e r v i c e s  o f f e r e d  b y  t h e  f a c i l i ty  b u t  n o t  
c o v e r e d  b y  M e d i c a r e  a n d  M e d i c a i d .  T h e  
l a r g e s t  n u m b e r  o f  c o m m e n t e r s  r e q u e s t e d  
c l a r i f i c a t i o n  o f  " p e r i o d i c a l l y "  in  
§ 483 .10(b)(6) .  T w o  c o m m e n t e r s  t e r m e d  
t h e s e  r e q u i r e m e n t s  o n e r o u s  b e c a u s e  th e  
n u m b e r  o f  i t e m s  in  t h e  S t a t e  p l a n  o r  
o f f e r e d  b y  f a c i l i t i e s  a r e  n u m e r o u s  a n d  
c h a n g e  o f t e n .  T h e y  b e l i e v e d  a  l is t  o f  
w h a t  t h e  M e d i c a i d - e l i g i b l e  r e s i d e n t  is  
r e s p o n s i b l e  f o r  o r  a  n o t i c e  o f  c h a n g e s  in 
t h e  c o s t  o f  s e r v i c e s  u s e d  b y  a  p r i v a t e  
p a y  r e s i d e n t  s h o u l d  b e  su f f i c ie n t .  
A n o t h e r  c o m m e n t e r  u r g e d  u s  to  p u b l i s h  
a  l i s t  o f  i t e m s  a n d  s e r v i c e s  t h a t  a r e  
i n c l u d e d  in  n u r s i n g  f a c i l i t y  s e r v i c e s  a n d  
f o r  w h i c h  th e  r e s i d e n t  m a y  n o t  b e  
c h a r g e d .  S ti l l  o t h e r  c o m m e n t e r s  a s k e d  
fo r  30  d a y s  w r i t t e n  n o t i c e  o f  a n y  
c h a n g e s  in  th e  l i s t  o f  s e r v i c e s  c o v e r e d  
b y  t h e  S t a t e  p l a n  a n d  c h a r g e s  f o r  
u n c o v e r e d  s e r v i c e s .

Response: T h e s e  t w o  r e q u i r e m e n t s  
(§  483 .10 (b )(5 )  u n d  (b )(6 )) a r e  t a k e n  
d i r e c t l y  f r o m  s e c t i o n  1919 (c ) ( l ) (B )( i i i  a n d  
iv) o f  t h e  A c t  u s  a m e n d e d  b y  O B R A  '87. 
W h e n  t h e  t w o  p r o v i s i o n s — o n e  r e l a t i n g  
to  M e d i c a i d  r e c i p i e n t s  a n d  t h e  o t h e r  
r e l a t i n g  to  n o n - M e d i c a i d  r e c i p i e n t s — a r e  
c o n s i d e r e d  t o g e t h e r ,  t h e  t h r u s t  o f  t h e s e  
p r o v i s i o n s  b e c o m e s  c l e a r :  R e s i d e n t s  
s h o u l d  b n  to ld  in  a d v a n c e  w h e n  c h a n g e s  
w i l l  o c c u r  in t h e i r  b i l l s .  T h e r e f o r e ,  w e  
i n t e r p r e t  " p e r i o d i c a l l y "  to  n in u n  
w h e n e v e r  c h a n g e s  a r e  b e i n g  i n t r o d u c e d  
t h a t  w i l l  a f f e c t  t i ie  r e s i d e n t ' s  l i a b i l i t y .
T h e  i t e m s  a n d  s e r v i c e s  w h i c h  m a y  b e  
c h u r g e d  to  a  r e s i d e n t ' s  p e r s o n a l  f u n d s  
a r e  b e i n g  c l a r i f i e d  a s  p a r t  o f  a s e p a r a t e  
r e g u l a t i o n  p u b l i s h e d  a s  a  n o t i c e  o f  
p r o p o s e d  r u l e m a k i n g  o n  M a r c h  2 0 . 1 9 9 0  
a t  55 F R  10258.

Comment: T h r e e  c o m m e n t e r s  a s k e d  
t h a t  § 4B3.10(b)(7)(i i) .  w h i c h  r e q u i r e s  a  
f a c i l i t y  to  n o t i f y  r e s i d e n t s  o f  t h e i r  r ig h t  
lo  f i le  c o m p l a i n t s  in c e r t a i n  i n s t a n c e s ,  
b e  e x p a n d e d  lo  I n c l u d e  n o t i c e  o f  tho  
r e s i d e n t ’s r ig h t  to  c o m p l a i n  to  t h e  S t a t e  
l i c e n s u r e  o f f ice ,  t h e  o m b u d s m a n  
p r o g r a m ,  t h e  p r o t e c t i o n  a n d  u d v o r a c y  
n e t w o r k ,  th o  a d u l t  p r o t e c t i v e  s e r v i c e s ,  
a n d  th e  M e d i c a i d  f r a u d  c o n t r o l  u n i t .
T h e y  a s k e d  t h a t  t h e  n a m e s ,  a d d r e s s e s ,  
a n d  p h o n e  n u m b e r s  o f  e a c h  o f  t h o s e
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advocacy groups be included in the 
notice of rights dg well as be required to 
be posted so that this information is 
easily accessible to residents and 
visitors.

Response: We agree with these 
commenters thut the notice of rights is 
an appropriate place to present 
information about the various State 
agencies acting as client advocates. 
Section 483.10(f)(1) assures that 
residents have the right to voice 
grievances, and § 483.10(g)(2) requires 
that residents receive information about 
such organizations and be afforded the 
opportunity to contact these agencies. 
However, nowhere do we currently 
require that detailed information about 
how to contact these agencies (i.e. 
name, mailing address and telephone 
number) be placed in every resident’s 
hands at the time of admission. Wc are 
therefore amending § 483.10(b)(7) to 
include a requirement that the statement 
of rights contain the name, mailing 
address and telephone number of 
relevant advocacy agencies. By relevant 
advocacy agencies we mean, the State 
survey and certification agency, the 
State licensure office (usually 
synonymous with the survey and 
certification agency), the ombudsman 
program established by the State under 
the Older Americans Act of 1965; the 
protection and advocacy system for 
developmentally disabled individuals 
established under the Developmental 
Disabilities Assistance and Bill of Rights 
Act; the protection and advocacy system 
established under the Protection and 
Advocacy for Mentally III Individuals 
Act; and the Medicaid fraud control unit 
established under section 1903(q) of the 
Act. as amended by the Medicare- 
Medicaid Anti-Fraud and Abuse 
Amendments of 1977.

Our rationale for imposing this 
requirement is that we believe it does a 
resident or his or her representative 
little good to tei! him or her that he or 
she can complain without supplying 
specific information concerning relevant 
advocacy agencies. The written 
statement of rights given at the time of 
admission is likely to be retained by the 
resident or representative and is. 
therefore, an appropriate place to list 
these client advocacy agencies. Section 
1915[c)(l)(x) gives the Secretary the 
authority to establish other rights. We 
believe this requirement is an extension 
of the rights specified in section 1919(c).

We do not believe this requirement is 
overly burdensome since most of this 
information should be readily available 
to the facility. For instance, in order to 
transfer or discharge a resident, OBRA 
'87 amended section 1919[c|(2)(B)(iii) of

the Act to require that the NF include in 
the transfer or discharge notice identical 
information about the State ombudsman 
and, a3 appropriate, the protection and 
advocacy systems for individuals with 
mental retardation/developmental 
disabilities and mental iliness.

Comment: Two commenters 
responded that § 483.10(b)(8), which 
requires facilities to teli residents how 
to contact their physicians, as presented 
in the February 2 rule, implies that the 
facility chooses the physician 
responsible for the resident's care. They 
asserted that in fact, the reverse is 
usually the case. The resident or 
responsible party chooses the physician 
and should inform the facility as lo 
whom the treating physician is nnd 
when a change occurs. They stated that 
only in rare instances should the facility 
have to secure a physician without prior 
consultation with the resident or 
responsible party.

Response: This provision was added 
to the list of resident rights because 
commenters on the proposed rule 
alleged that many residents have no 
knowledge who is their attending 
physician or how to contact him or her. 
While the resident has the right to 
choose a physician, and most residents 
may do so, the resident may not have 
exercised this right and may not know 
whom to contact. When a resident has 
selected an attending physician, it is 
appropriate for the NF to confirm that 
choice when complying with this 
requirement. When a resident has no 
attending physician, it is appropriate for 
the NF lo obtain one and inform the 
resident.

Comment: Several commenters asked 
that we specify "primary" or "attending” 
physician in § 483.10(b)(8) because some 
residents have several different 
physicians. Other commenters noted 
that facilities often use clinics and that 
the name, address, and telephone 
number of the clinic should be sufficient.

Response: We believe "the physician 
responsible for his or her care" means 
the attending or primary physician or 
clinic, whichever is responsible for 
managing the resident's plan of care and 
excludes other phvsicians whom the 
resident may see from time to time.

Comment:Tcn commenters responded 
lo the requirement ul § 403.10(b)(9) 
based on OBRA '07 that facilities 
provide informe lion about Medicare and 
Medicaid, ^veral commenters objected 
to having ti provide oral information to 
potential residents, They asked that this 
requirement be limited to referring 
individuals lo the appropriate ogency for 
explanation if the individual could not 
read or understand the written material

presented. Another commenter asked us 
to define the parameters of a "potential" 
resident. Other commenters believed 
that the State or Federal government 
should prepare the written materials on 
how to apply for Medicaid and 
Medicare.

Response: Since OBRA '87 requires 
that the facility provide residents or 
individuals applying to reside in the 
facility with oral and written 
information, we cannot alter this 
requirement. Written materials issued 
by the State Medicaid agency and the 
Federal government relating to these 
benefits may be used. Also, we believe 
that facilities may fulfill their obligation 
to inform orally residents or applicants 
for admission about how to apply for 
Medicaid or Medicare by assisting them 
in contacting the local Social Security 
Office or the local unit of the State 
Medicaid agency. Nursing facilities 
cannot be expected to know and are not 
responsible for orally providing detailed 
information on the often complex 
Medicare or Medicaid eligibility rules. In 
accordance with the OBRA '87 
provision, we have substituted the term 
"applicants for admission" for the less 
precise "potential residents."

Comment: Two commenters requested 
that the notice given under § 483.10(b)(9) 
should include information about how to 
appeal if Medicaid or Medicare benefits 
are denied.

Response: Since other rules specify 
that all denial notices contain 
information about appeal rights, we 
believe that requiring an NF to discuss 
how to file an appeal on a resident right 
is unnecessary. Furthermore, the OBRA 
‘87 provision upon which this 
requirement is based does not include 
notice of appeal procedures.

Comment: One commenter asked if 
the phrase "how to receive refunds for 
previous payments covered by such 
benefits" in § 483.10(b)(9) is a reference 
to refunds which might be due based on 
publication of the list of items and 
services furnished by a nursing facility 
which are not chargeable to the personal 
funds of a resident.

Response: We expect to publish in a 
forthcoming proposed rule the list of 
items and services which cannot be 
charged to a resident's personal funds.
We do not anticipate that these 
requirements, even when published os a 
final rule, would be applied 
retroactively. Rather, the reference 
relates to refunds due as a result of 
Medicaid payments when eligibility has 
been determined retroactively.

Comment: Over 50 commenters 
responded to the requirement 
concerning notification of changes in the
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r e s i d e n t ' s  h e a l t h  c o n d i t i o n .  S e v e r a l  
c o m m e n t e r s  s u g g e s t e d  t h i s  r e q u i r e m e n t  
b e  r e w r i t t e n .  A s  it  i s  c u r r e n t l y  w o r d e d ,  
t h e y  p o i n t e d  o u t ,  i t  m e a n s  t h a t  in a  
m e d i c a l  e m e r g e n c y  o r  i n  t h e  c a s e  o f  a  
c o m p e t e n t  i n d i v i d u a l  t h e  f u c i l i t y  d o e s  
n o t  h a v e  to  te l l  t h e  r e s i d e n t  w h a t  is  
h a p p e n i n g  to  h i m  o r  h e r ,  N o r ,  i n  t h e s e  
t w o  s i t u a t i o n s ,  d o e s  t h e  f a c i l i t y  h a v e  to  
c o n t a c t  t h e  r e s i d e n t ’s  p h y s i c i a n  a n d  t h e  
l e g a l  r e p r e s e n t a t i v e  o r  f a m i l y  t o  n o t i f y  
t h e m  o f  t h e  c h a n g e s .

Response: T h e  i n t e r p r e t a t i o n  o f  th e  
c o m m e n t e r s  i s  n o t  w h a t  w c  i n t e n d e d .  
W e  a r e  c l a r i f y i n g  t h e  w o r d i n g  o f  th is  
p r o v i s i o n  to  i n d i c a t e  l l i . i t  in  a l l  c a s e s ,  
w h e t h e r  o r  n o t  t h e r e  i s  a  m e d i c a l  
e m e r g e n c y ,  t h e  f a c i l i t y  m u s t  n o t i f y  t h e  
r e s i d e n t ;  h i s  o r  h e r  p h y s i c i a n ;  a n d  a n y  
l e g a l l y - a p p o i n t e d  r e p r e s e n t a t i v e  o r  a n  
i n t e r e s t e d  f a m i ly  m e m b e r ,  i f  k n o w n .  In 
t h o  c a s e  o f  a n  i n c o m p e t e n t  i n d i v i d u a l ,  
t h e  l e g a l  r e p r e s e n t a t i v e  w o u l d  m a k e  a n y  
d e c i s i o n s  t h a t  m i g h t  h a v e  t o  b e  m a d e ,  
b u t  w e  b e l i e v e  t h e  r e s i d e n t  s h o u l d  s t i l l  
h e  t o l d  w h a t  is  h a p p e n i n g  to  h i m  o r  h e r  
e v e n  t h o u g h  h e  o r  s i i e  i s  n o t  c a p a b l e  o f  
f u l ly  u n d e r s t a n d i n g .  I n  t h e  c a s e  o f  a  
c o m p e t e n t  i n d i v i d u a l ,  t h e  f a c i l i t y  m u s t  
s t i l l  c o n t a c t  t h e  r e s i d e n t ' s  p h y s i c i a n  a n d  
n o t i f y  a n  i n t e r e s t e d  f a m i l y  m e m b e r ,  i f  
k n o w n .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
r a i s e d  q u e s t i o n s  a b o u t  w h o  m u s t  h e  
n o t i f i e d .  S o m e  f e l t  t h a t  w e  s h o u l d  riot  
u s e  t h e  t e r m  " i n t e r e s t e d  f a m i l y  m e m b e r "  
b e c a u s e  i t  h a s  n o  l e g a l  s t a t u s ,  b e c a u s e  
s o m e  f a m i l i e s  a r e  v e r y  l a r g e  a n d  m a n y  
m e m b e r s  m a y  b e  " i n t e r e s t e d " ,  a n d  
b e c a u s e  a  c o m p e t e n t  r e s i d e n t  s h o u l d  
e i t h e r  b e  e x p e c t e d  to  n o t i f y  t h e  f a m i ly  
h i m s e l f  o r  b e  a f f o r d e d  t h e  c h o i c e  o f  
w h e t h e r  h e  o r  s h e  w a n t s  to  a p p r o v e  o r  
d e n y  n o t i f i c a t i o n  o f  t h e  f a m i ly .  O t h e r  
c o m m e n t e r s  p o i n t e d  o u t  t h a t  t h e  
d e f i n i t i o n  o f  a  " l e g a l  r e p r e s e n t a t i v e "  
v a r i e s  f r o m  S t a t e  to  S t a t e  o r  e v e n  w i t h i n  
a  S t a t e ,  d e p e n d i n g  u p o n  t h e  i n s t r u m e n t  
u s e d .  A n o t h e r  c o m m e n t e r  a s k e d  w h y  
th e  f a c i l i t y  s h o u l d  " c o n s u l t "  w i t h  t h e  
r e s i d e n t  a n d  o n l y  " n o t i f y "  t h e  p h y s i c i a n ,  
r a t h e r  t h u n  t i ie  o t h e r  w a y  a r o u n d .

Response: W e  u g r e e  t h a t  t h e  f a c i l i ty  
s h o u l d  i n f o r m  t h e  r e s i d e n t  o f  t h e  
c h a n g e s  t h a t  h a v e  o c c u r r e d  h u t  c o n s u l t  
w i t h  t h e  p h y s i c i a n  a b o u t  a c t i o n s  t h a t  
a r e  n e e d e d .  A s  w e  i n d i c a t e d  i n  § 483 .10
(a)(3 )  a n d  (a )(4 )  w e  d e f e r  e n t i r e l y  to  a n y  
S t a t e  r e q u i r e m e n t s  r e l a t i n g  to  
d e s i g n a t i o n  o f  l e g a l  s u r r o g a t e s  t h u t  m a y  
l ie  in  e f f e c t .  B y  u s i n g  t h e  t e r r a  
" i n t e r e s t e d  f a m i ly  m e m b e r "  w e  e x p e c t  
t h a t  a  f a m i ly  t h a t  w i s h e s  t o  b e  I n f o r m e d  
w o u l d  d e s i g n a t e  o n e  m e m b e r  t o  r e c e i v e  
c u l l s .  E v e n  w h e n  n  r e s i d e n t  iB m e n t a l l y  
c o m p e t e n t ,  w e  b e l i e v e  s u c h  a  
d e s i g n a t e d  f a m i ly  m e m b e r  s h o u l d  b o  
n o t i f i e d  o f  s i g n i f i c a n t  c h a n g e s  in  t h e

r e s i d e n t ' s  h e a l t h  s t a t u s  b e c a u s e  th o  
r e s f d e n t  m a y  n o t  b e  a b l e  t o  n o t i f y  t l ien i  
p e r s o n a l l y ,  e s p e c i a l l y  in  t h o  c a s e  o f  
s u d d e n  i l l n e s s  o r  a c c i d e n t .

Comment: T w e l v e  c o m m e n t e r s  
o b j e c t e d  t o  g r a n t i n g  t h e  f a c i l i t y  u p  t o  24 
h o u r s  i n  w h i c h  to  n o t i f y  t h e  r e s i d e n t ’s  
p h y s i c i a n  a n d  t h e  l e g a l  r e p r e s e n t a t i v e  o r  
f a m i ly .  A s  s o m e  n o t e d ,  u  r e s i d e n t  c o u l d  
b e  d e a d  o r  b e y o n d  r e c o v e r y  in  t h a t  l i m e  
u n d  t h e  f a m i ly  w o u l d  b e  d e n i e d  t h e  
o p p o r t u n i t y  o f  b e i n g  w i t h  t h e i r  l o v e d  
o n e  d u r i n g  t h e  t i m e  o f  c r i s i s .

Response: W e  a g r e e  a n d  h a v e  
a m e n d e d  t h e  r e g u l a t i o n  to  r e q u i r e  t h a t  
t h e  p h y s i c i a n  a n d  l e g a l  r e p r e s e n t a t i v e  o r  
f a m i ly  b e  n o t i f i e d  i m m e d i a t e l y .

Comment: F i f t e e n  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  q u a l i f y  " i n j u r y "  t o  
i n c l u d e  o n i y  t h o s e  w h i c h  a r e  
" s u b s t a n t i a l "  o r  " r e q u i r e  p h y s i c i a n  
i n t e r v e n t i o n . "  C o m m e n t e r s  a b o  a s k e d  
u s  t o  d e f i n e  u  " s i g n i f i c a n t "  c h a n g e  in  
h e a l t h  s t a t u s  o r  t r e a t m e n t .

Response: W e  r e c o g n i z e  t h a t  
j u d g m e n t  m u s t  b e  u s e d  in  d e t e r m i n i n g  
w h e t h e r  a  c h a n g e  in  t h e  r e s i d e n t ' s  
c o n d i t i o n  i s  s i g n i f i c a n t  e n o u g h  to  
w a r r a n t  n o t i f i c a t i o n ,  a n d  a c c e p t  t h e  
c o m m e n t  t h a t  o n l y  t h o s e  i n j u r i e s  w h i c h  
h a v e  t h e  p o t e n t i a l  f o r  n e e d i n g  p h y s i c i a n  
i n t e r v e n t i o n  m u s t  b e  r e p o r t e d  to  t h e  
p h y s i c i a n .  W e  h a v e  d e f i n e d  " s i g n i f i c a n t  
c h a n g e "  t o  m e a n  d e t e r i o r a t i o n  in  h e a l t h ,  
m e n t a l ,  o r  p s y c h o s o c i a l  s t a t u s  in  e i t h e r  
l i f e - t h r e a t e n i n g  c o n d i t i o n s  ( f o r  e x a m p l e ,  
h e a r t  a t t a c k ,  s t r o k e )  o r  c l i n i c a l  
c o m p l i c a t i o n s  ( fo r  e x a m p l e ,  
d e v e l o p m e n t  o f  a  s t a g e  II p r e s s u r e  s o r e ,  
o n s e t  o r  r e c u r r e n t  p e r i o d s  o f  d e l i r i u m ) .
A  n e e d  t o  a l t e r  t r e a t m e n t  " s i g n i f i c a n t l y "  
m e a n s  a  n e e d  to  s t o p  a  f o r m  o f  
t r e a t m e n t  b e c a u s e  o f  a d v e r s e  
c o n s e q u e n c e s  ( fo r  e x a m p l e ,  a n  a d v e r s e  
d r u g  r e a c t i o n )  o r  c o m m e n c e  a  n e w  f o r m  
o f  t r e a t m e n t  t o  d e a l  w i t h  a  p r o b l e m  ( f o r  
e x a m p l e ,  t h e  u s e  o f  a n y  t y p e  o f  r e s t r a i n t ,  
m e d i c a l  p r o c e d u r e ,  o r  t h e r a p y  w h i c h  h a 9 
n o t  b e e n  u s e d  o n  t h a t  p a t i e n t  b e f o r e ) .

Comment: S e v e n t e e n  c o m m e n t e r s  
r e s p o n d e d  t o  t h e  r e q u i r e m e n t  
c o n c e r n i n g  c h a n g e  in  r o o m  o r  r o o m m a t e  
a s s i g n m e n t  a t  § 4 8 3 .1 0 (b ](1 0 )( i i ) (A ) .  
S e v e r a l  a s k e d  w h a t  t h e  p u r p o s e  o f  
n o t i f i c a t i o n  o f  r o o m m a t e  c h a n g e  is.
S o m e  c o n s u m e r  a d v o c a t e s  s l a t e d  t h a t  
t h e  n o t i c e  i s  m e a n i n g l e s s  if  t h e  r e s i d e n t  
d o e s  n o t  h a v e  t h e  r i g h t  to  r e q u e s t ,  
a p p r o v e ,  o r  r e f u s e  u  c h a n g e  in  r o o m  o r  
r o o m m a t e .  O n e  s u c h  c o m m e n t e r  
p r o p o s e d  t h a t  t h e  r e s i d e n t s  s u b j e c t  to  
i n v o l u n t a r y  i n t r a - f a c i l i t y  t r a n s f e r  s h o u l d  
h a v e  t h e  s a m e  r i g h t s  a v a i l a b l e  to  t h e m  
u n d e r  t h e  t r a n s f e r  a n d  d i s c h a r g e  
p r o v i s i o n s  in  § 483.12 .  O n  t h e  o t h e r  
h a n d ,  f a c i l i ty  r e p r e s e n t a t i v e s  i n d i c a t e d  
t h a t  t h e y  m u s t  h a v e  t h e  l i g h t  lo  m a k e  
p r a c t i c a l  a n d  r e a s o n a b l e  r o o m m a t e

c h a n g e s  s i n c e  t h e y  a r e  u l t i m a t e l y  h e l d  
a c c o u n t a b l e  f o r  t h e  w e l f a r e  o f  a l l  t h o  
f a c i l i t y ’s  r e s i d e n t s .  E m e r g e n c y  r o o m  
c h a n g e s  m a y  n e e d  to  b e  m a d e  t o  i s o l a t e  
a  r e s i d e n t ,  o r  a  c h a n g e  i n  p a y  s t a t u s  
m a y  r e q u i r e  m o v e m e n t  to  u  d i f f e r e n t  
b e d .  W h i l e  t h e y  c o u l d  u n d e r s t a n d  th e  
i m p o r t a n c e  o f  n o t i f y i n g  t h e  f a m i ly  o f  a  
r o o m  c h a n g e ,  s o m e  f u c i l i t y  r . o m m e n l e r s  
f e l t  t h a t  it w a s  n o t  p r a c t i c a l  t o  n o t i f y  
f a m i l i e s  w h e n  a  r o o m m a t e  is  c h a n g e .  
S o m e  f a c i l i t y - b a s e d  c o m m e n t e r s  a i s i  
q u e s t i o n e d  w h y  t h e y  s h o u l d  h a v e  to  
n o t i f y  b o t h  t h e  r e s i d e n t  a n d  a  l e g a l  
r e p r e s e n t a t i v e .  A  n u m b e r  o f  c o m m e n t e r s  
a l s o  a s k e d  u s  to  d e f i n e  " p r o m p t l y . "

Response: T h i s  r e q u i r e m e n t  i s  b a s e d  
o n  s e c t i o n s  1 8 1 9 (c ) ( l ) (v ) ( I I )  a n d  
1 9 1 9 (c ) ( l ) (v ) ( I l J  o f  t h e  A c t ,  w h i c h  
r e q u i i e s  t h a t  t h e  r e s i d e n t  b e  g i v e n  p r i o r  
n o t i f i c a t i o n  o f  b o t h  r o o m  a n d  r o o m m a t e  
c h a n g e s .  T h e  s t a t u t e  d o e s  n o t  g i v e  th e  
r e s i d e n t  m o r e  t h a n  t h e  r i g h t  to  b e  
i n f o r m e d  t h a t  t h e  c h a n g e  w i l l  t u k e  p l a c e .  
T h e r e f o r e ,  w e  d i d  n o t  e x p a n d  u p o n  th i s  
r ig h t  t o  a c c o r d  r e s i d e n t s  v e t o  p o w e r s  
o v e r  f a c i l i ty  d e c i s i o n s .  C h a n g e s  in  r o o m  
o r  r o o m m a t e s  i s  n o t  s u b j e c t  t o  t h e  s a m e  
r i g h t s  a s  i n t e r - f a c i l i t y  t r a n s f e r s  o r  
d i s c h a r g e s .  F a r  f r o m  b e i n g  m e a n i n g l e s s ,  
th e  r ig h t  lo  n o t i f i c a t i o n  o f  r o o m  o r  
r o o m m a t e  c h a n g e s  s h o u l d  r e d u c e  s t r e s s  
f o r  r e s i d e n t s .  F o r  e x a m p l e ,  a  c o m m e n t e r  
o n  t i ie  p r o p o s e d  r u l e  n o t e d  t h a t  t o o  
o f t e n  a  r e s i d e n t  w i l l  c o m e  b a c k  f r o m  
lu n c h  to  f i n d  t h a t  h i s  o r  h e r  r o o m  o r  
r o o m m a t e  h a s  b e e n  c h a n g e d .  A n y o n e  
w o u l d  f i n d  s u c h  a  d i s c o v e r y  u n s e t t l i n g  
E v e n  m a n y  i n c o m p e t e n t  r e s i d e n t s  c a n  
b e  p r e s u m e d  lo b e n e f i t  f r o m  b e i n g  
i n f o r m e d  in  a d v a n c e  o f  t h e  c h a n g e s .  W e  
h a v e  t h e r e f o r e  s p e c i f i e d  in  Die 
r e g u l a t i o n  t h a t  b o t h  t h e  r e s i d e n t  a n d  Du’ 
r e s i d e n t ' s  r e p r e s e n t a t i v e  o r  f a m i ly  b e  
i n f o r m e d .  T h e  i n t e r p r e t i v e  g u i d e l i n e s  
e x p l a i n  t h a t  " p r o m p t l y "  g e n e r a l l y  m e a n s  
t h e  r e s i d e n t  s h o u l d  b e  i n f o r m e d  a s  s o o n  
a s  t h e  f a c i l i t y  d e t e r m i n e s  t h a t  a  c h a n g e  
in  r o o m  o r  r o o m m a t e  is  to  b e  m a d e .

W i t h  r e s p e c t  t o  t h e  i s s u e  o f  in t e r -  
fa r . i i i ty  b u t  i n t r a - p h y s i c a l  p l a n t  t r a n s f e r s  
( N o te :  F o r  u m o r e  d e t a i l e d  d i s c u s s i o n  o f  
i n t r a  a n d  i n t e r - f a c i l i t y  t r a n s f e r ,  s e e  
d i s c u s s i o n  f o r  t h e  s e c o n d  r e s p o n s e  to  
c o m m e n t  u n d e r  s e c t i o n  4 83 .12  
A d m i s s i o n .  T r a n s f e r ,  a n d  D i s c h a r g e  
r i g h t s .  C o m m e n t s  a n d  R e s p o n s e s . )  
r e l a t i n g  lo  p a y m e n t  s t a t u s ,  w e  w o u l d  
n o t e  t h a t  s u c h  t r a n s f e r s  a r e  
i n a p p r o p r i a t e  in  t h e  c o n t e x t  o f  t h e  
M e d i c a i d  p r o g r a m .  W h e n  a  r e s i d e n t  
o c c u p i e s  a  l i e d  in  a  d i s t i n c t  p a r t  o f  a  N F  
w h i c h  p a r t i c i p a t e s  in  M e d i c a i d  a n d  n o t  
in  M o d i c u m ,  l ie  o r  s h e  m a y  n o t  b o  
m o v e d  b y  th o  f a c i l i ty  ( o r  l ie  r e q u i r e d  to  
l ie  m o v e d  b y  th e  S t a t e )  s o l e ly  fo r  t h e  
p u r p o s e  o f  a s s u r i n g  M e d i c a r e  e l i g ib i l i ty  
f o r  p a y m e n t .  S u c h  i n t u r - f a c i l i t y  l in t
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i n t r a - p h y s i c a l  p l a n t  m o v e m e n t s  a r e  o n l y  
A p p r o p r i a t e  w h e n  t h e y  t a k e  p l u c e  a t  t h e  
r e q u e s t  o f  t h e  r e s i d e n t  n s  m i g h t  o c c u r ,  
f o r  e x a m p l e ,  w h e n  a  p r i v a t e l y  p a y i n g  
M e d i c a r e  b e n e f i c i a r y  b e l i e v e s  th u t  
a d m i s s i o n  to  u  b e d  in  a  M e d i c a r e  
p a r t i c i p a t i n g  d i s t i n c t  p a r t  o f  th o  f u c i l i ty  
m a y  r e s u l t  i n  M e d i c a r e  p a y m e n t .  T h i s  
p o i n t  w a s  m a d e  e x p l i c i t l y  i n  s e c t i o n s  
4 0 0 0 (h ) (2 ) (G )  a n d  4 0 0 1 (e ) (0 )  o f  O B R A  
’90, w h i c h  p r o h i b i t  i n t r u - f u c i l i t y  
t r a n s f e r s  f o r  p u r p o s e s  o f  q u a l i f y i n g  
p a t i e n t s  f o r  M e d i c a r e  p a y m e n t .  A  
d i s c u s s i o n  o f  t h e s e  t w o  s e c t i o n s  o c c u r s  
l a t e r ,  w h e r e  n e w  § 4 8 3 .1 0 (o )  is  d e s c r i b e d  
a n d  e x p l a i n e d .

Comment: T w o  c o m m e n t e r s  b e l i e v e  
n u r s i n g  f a c i l i t i e s  s h o u l d  r e c e i v e  
r e i m b u r s e m e n t  f o r  h a v i n g  to  p r o v i d e  t h e  
b a n k i n g  s e r v i c e s  r e q u i r e d  u t  
§ 483 .10 (c )(2 )  o r  b e  u l l o w e d  to  c h a r g e  
r e s i d e n t s  f o r  t h e  s e r v i c e s .

Response: S e c t i o n  1 9 0 2 (a ) (1 3 ) (A )  o f  
t h e  A c t  p r o v i d e s  f o r  t i t l e  X IX  p a y m e n t  
f o r  m e e t i n g  t h e  r e q u i r e m e n t s  o f  s e c t i o n  
1 9 1 9 (b )  ( o t h e r  t h a n  p a r a g r a p h  (3)(F) 
th e r e o f ) ,  (c). a n d  (d ) .  T h e  p r o v i s i o n  
r e q u i r i n g  n n  a c c o u n t i n g  o f  r e s i d e n t  
f u n d s  is  f o u n d  a t  s e c t i o n  1919(c)(0 ) .  
T h e r e f o r e ,  t h e  e x p e n s e  o f  p r o v i d i n g  
t h e s e  s e r v i c e s  s h o u l d  b e  i n c l u d e d  in  t h e  
S t a t e ' s  M e d i c a i d  p a y m e n t  r a l e s  w h i c h  
m u s t  l ie  c a l c u l a t e d  p u r s u a n t  t o  4 2  C F R  
p u t  t 447.

Comment: T w e n t y - f o u r  c o m m e n t e r s  
r e s p o n d e d  to  t h e  d e p o s i t  o f  f u n d s  
r e q u i r e m e n t  in  § 48 3 .1 0 (c )(3 ) ,  w h i c h  w a s  
t a k e n  d i r e c t l y  f r o m  O B R A  '07 .  M a n y  o f  
t h e  c o m m e n t e r s  o b j e c t e d  to  t h e  b u r d e n  
o f  h a v i n g  t o  k e e p  full,  c o m p l e t e ,  u n d  
s e p a r a t e  a c c o u n t i n g s  f o r  2  a c c o u n t s  
( i n t e r e s t - b e a r i n g  n n d  n o n - i n t e r e s t -  
b e a r i n g )  f o r  e a c h  r e s i d e n t  e n t r u s t i n g  h i s  
o r  h e r  f u n d s  to  t h e  f a c i l i ty .  T h e y  c l a i m e d  
t h a t  f a c i l i t i e s  w i l l  b e  m o v i n g  f u n d s  b a c k  
a n d  f o r th  b e t w e e n  t h e  t w o  a c c o u n t s  
w i t h  n o  r e a l  g a i n  f o r  t h e  r e s i d e n t .  M a n y  
c o m m e n t e r s  a l s o  c o m p l a i n e d  t h a t  t h e  
t h r e s h o l d  o f  $ 5 0  i s  t o o  l o w .  T h e y  p o i n t e d  
o u t  t h a t  b a n k s  a r e  i n c r e a s i n g l y  
u n w i l l i n g  to  o f f e r  i n t e r e s t - b e a r i n g  
a c c o u n t s  o n  s u c h  s m a l l  s u m s  o r  l e v y  
s e r v i c e  c h a r g e s  t h a t  e x c e e d  t h e  i n t e r e s t .  
O t h e r  c o m m e n t e r s  r e c o m m e n d e d  a s  u 
s o l u t i o n  t o  t h i s  p r o b l e m  t h a t  t h e  f a c i l i t y  
b e  a l l o w e d  to  h a v e  o n e  p o o l e d  t r u s t  
a c c o u n t  f o r  a l l  r e s i d e n t s  h a v i n g  a  
b a l a n c e  o f  $ 5 0  o r  m o r e .

Response: T h i s  r e q u i r e m e n t  is  b a s e d  
o i l  s e c t i o n s  1019(c)(0 )  a n d  191 9 (c ) (0 )  o f  
t h e  A c t .  A f t e r  f u r t h e r  e x a m i n a t i o n  o f  th o  
s t a t u t e ,  w e  h a v e  d e t e r m i n e d  t h a t  it d o e s  
n o t  p r o h i b i t  p l a c e m e n t  o r  r e s i d e n t  f u n d s  
l e s s  t h a n  $ 5 0  in  i n t e r e s t - b e a r i n g  
a c c o u n t s .  I n s t e a d ,  it g i v e s  f a c i l i t i e s  
f l e x i b i l i t y  in  m a n a g i n g  r e s i d e n t  f u n d s  
l e s s  t h a n  $50 .  T h u s ,  w h i l e  a  f a c i l i t y  m u s t  
p l a c e  r e s i d e n t  f u n d s  g r e a t e r  t h a n  $ 5 0  in  
a n  i n t e r e s t - b e a r i n g  a c c o u n t ,  it m a y  o p t

t o  p l u c e  f u n d s  l e s s  t h a n  $ 5 0  i n  n n  
i n t e r e s t - b e a r i n g ,  u  n o n - i n t e r e s t - b e a r i n g  
a c c o u n t ,  o r  a  p e t t y  c a s h  f u n d .  W e  h a v e  
m a d e  t h i s  c h a n g e  in  th o  r e g u l a t i o n s .

A l s o ,  th o  F e b r u a r y  2  f in u l  r u l e  
c o n t u i n e d  a  t y p o g r a p h i c a l  e r r o r  w h i c h  
l e d  t o  s o m a  m i s u n d e r s t a n d i n g  o n  t h e  
p u r t  o f  c o m m e n t e r s .  T h e  p r e a m b l e  a l s o  
e r r o n e o u s l y  s t a t e d  t h a t  t h e  f a c i l i t y  m u s t  
k e e p  t h e  " r e s i d e n t ’s "  ( a s  o p p o s e d  to  
" r e s i d e n t s '  " )  f u n d s  in  s e p a r a t e  
u c c o u n t s .  W e  a r e  m o d i f y i n g  
§ 48 3 .1 0 (c ) (3 )  to  r e f l e c t  t h e  s t a t u t o r y  
l u n g u u g e  w h i c h  p e r m i t s  b o t h  p e t t y  c a s h  
a n d  t h e  i n t e r e s t - b e a r i n g  f u n d s  to  b e  
p o o l e d ,  s o  l o n g  n s  r e s i d e n t s ’ f u n d s  u r e  
n o t  c o m m i n g l e d  w i t h  a n y  o f  t h e  f a c i l i ty ’s  
o p e r a t i n g  a c c o u n t s  u n d  s e p a r a t e  
a c c o u n t i n g  i s  m a d e  o f  e u c h  r e s i d e n t ' s  
s h u r e  o f  t h e  a s s e t s  a n d  e a r n i n g s  ( in  t h e  
c a s e  o f  i n t e r e s t - b e a r i n g  a c c o u n t s ) .  W e  
u n d e r s t a n d  t h a t  c o m p u t e r  p r o g r a m s  fo r  
p e r f o r m i n g  t h e s e  f u n c t i o n s  a r e  a v a i l a b l e  
t o  N F s .  I f  u  p o o l e d  a c c o u n t  i s  u s e d ,  e n c h  
r e s i d e n t  m u s t  b e  i n d i v i d u a l l y  i d e n t i f i e d  
a n d  t h e  i n t e r e s t  p r o r a t e d  o n  a  b a s i s  o f  
a c t u a l  e a r n i n g s  o r  c n d - o f - q u a r l e r  
b a l a n c e .

Comment: E ig h t  c o m m e n t e r s  
r e s p o n d e d  to  t h e  a c c o u n t i n g  a n d  r e c o r d s  
r e q u i r e m e n t  in  § 403 .10 (c )(4 ) .  S ix  o f  t h e m  
a s k e d  fo r  q u a r t e r l y  s t a t e m e n t s  r a t h e r  
t h a n  r e p o r t i n g  u p o n  r e q u e s t .

Response: B e c a u s e  th e  m a j o r i t y  o f  
c o m m e n t e r s  w h o  a d d r e s s e d  th i s  
r e q u i r e m e n t  in  b o t h  t h e  p r o p o s e d  ru l e  
a n d  f i n u l  r u l e  w i t h  c o m m e n t  
o v e i  v v h e lm in g ly  r e q u e s t e d  q u a r t e r l y  
s t a t e m e n t s ,  w e  h a v e  a m e n d e d  
§ 4 0 3 .1 0 (c )(4 )  to  r e q u i r e  t h e m .

Comment: N i n e  c o m m e n t e r s .  a l l  
r e p r e s e n t i n g  f a c i l i t i e s ,  a s k e d  t h a t  w o  
l im i t  t h e  r e q u i r e m e n t  lo  n o t i f y  r e s i d e n t s  
w h e n  t h e  a m o u n t  o f  m o n e y  in  I h c i r  
a c c o u n t s  r e a c h e s  p e r t a i n  b u l u n c e s  to  
f u n d s  fo r  w h i c h  t h e  f a c i l i t y  h a s  
r e s p o n s i b i l i t y .

Response: W e  a g r e e  t h a t  n f a c i l i t y  
w o u l d  h a v e  n o  w a y  o f  k n u w . i . g  w h a t  
o t h e r  r e s o u r c e s  n n  i n d i v i d u a l  m ig h t  h u v e  
o t h e r  t h e n  t h o s e  d e p o s i t e d  w i t i i  t h e  
f a c i l i ty .  T h e  i n t e r p r e t i v e  g u i d e l i n e s  
c l a r i f y  t h a t  a  f a c i l i t y  i s  n o t  r e s p o n s i b l e  
f o r  k n o w i n g  a b o u t  a s s e t s  n o t  o n  d e p o s i t  
w i t h  t h e  f a c i l i ty .

Comment: S e v e n  c o m m e n t e r s  
r e s p o n d e d  to  § 483 .10(c)(0 ) .  w h i c h  
r e q u i r e s  n f a c i l i ty  to  c o n v e y  p r o m p t l y  a  
r e s i d e n t ’s  f u n d s  t o  h i s  o r  h e r  e s t a t e  
a d m i n i s t r a t o r  u p o n  d e a t h .  S o m e  a s k e d  
u s  to  d e f i n e  " p r o m p t l y " .  O t h e r s  a s k e d  
t h a t  w e  e s t a b l i s h  a  p r o c e d u r e  f o r  c a s e s  
i n  w h i c h  t h e r e  is n o  i n d i v i d u a l  a v a i l a b l e  
t o  a d m i n i s t e r  t h e  e s t a t e .

Response: W o  c o n s i d e r  w i t h i n  30  d a y s  
t o  l ie  g e n e r a l l y  a c c e p t a b l e  a s  a  
d e f i n i t i o n  f o r  " p r o m p t l y "  a n d  h a v e  m a d e  
t h i s  s u b s t i t u t i o n .  W e  a l s o  h a v o  c l a r i f i e d  
t h a t  t h e  f i n a l  a c c o u n t i n g  m u s t  l ie

c o n v e y e d  t o  t i ie  " i n d i v i d u a l  o r  p r o b a t e  
j u r i s d i c t i o n "  a d m i n i s t e r i n g  th e  e s t a t e  in  
r e s p o n s e  to  c o m m e n t c r ’s  c o n c e r n s .

Comment: F o u r  c o m m e n t e r s  n o t e d  
t h a t  t h e  l i m i t a t i o n s  o n  p e r s o n a l  f u n d s  
a d d r e s s e d  in  § 483 .10 (c)(0 )  n r e  a l r e a d y  
i l l e g a l  n n d  t h a t  H C F A  s h o u l d  i s s u e  
r e g u l a t i o n s  d e f i n i n g  w h a t  s e r v i c e s  a r c  
c o v e r e d  b y  M e d i c a i d  a n d  w h a t  s e r v i c e s  
c a n n o t  b e  c h a r g e d  to  n  r e s i d e n t ' s  
p e r s o n a l  f u n d s .

R e s p o n s e :  T h e  s t u t u t o r y  p r o v i s i o n s  In 
s e c t i o n s  1819(f)(7)  a n d  1919(f) (7)  r e l a t i n g  
t o  t h e  r e q u i r e m e n t  f o r  r e g u l a t i o n s  
d e f i n i n g  t h e  i t e m s  a n d  s e r v i c e s  t h a t  m a y  
b e  c h a r g e d  to  r e s i d e n t  f u n d s  a n d  t h e  
i t e m s  n n d  s e r v i c e s  i n c l u d e d  in  n u r s i n g  
f a c i l i ty  p a y m e n t s  is  b e i n g  i m p l e m e n t e d  
in  a n o t h e r  r u l e .  In  t h e  i n t e r im ,  S t a t e s  a r e  
r e q u i r e d  to  a s s u r e  t h a t  r e s i d e n t s  a r e  n o t  
c h a r g e d  f o r  r o u t i n e  p e r s o n a l  h y g i e n e  
i t e m s  a n d  s e r v i c e s .  S e c t i o n  483 .10(h)(7)  
c u r r e n t l y  c o n t u i n s  t h e  r e q u i r e m e n t s  
r e l u t i n g  to  a  f a c i l i t y ’s  r e s p o n s i b i l i t y  fo r  
i n f o r m i n g  t h e  r e s i d e n t  a b o u t  t h e  
f a c i l i t y ’s  c h a r g i n g  p r a c t i c e s .

Comment: Twenty-two commenters 
responded lo tiie requirement of free 
choice of an attending physician. The 
vast majority of commenters argued in 
favor of having this resident right 
balanced by a facility right to grant or 
withdraw staff privileges to physicians. 
These commenters argued that the 
facility is required to ensure good care 
and must be able lo deny privileges to 
physicians w ho do not deliver Ihc level 
of care that meets the level of physician 
services required of the facility or w ho 
do not follow facility policies.

Response: W c  believe the right of the 
resident to choose a physician is not 
absolute. In the interpretative guidelines 
w e  explain that if a physician of the 
resident’s choosing fails to fulfill a given 
Medicuid or Medicare requirement, tho 
facility has the right, ufter informing the 
resident, to seek alternate physician 
participation to assure the provision of 
appropriate and adequate care and 
treatment.

Comment: One commenter pointed out 
that continuing care retirement centers 
(CCRCs) generally have a panel of 
physicians under contract and structure 
the medical nnd financial program 
around the physician panel.

Response: In the case of CCRCs, a 
resident has alreudy exercised u certain 
degree of choice in selecting this type of 
living urrangement, If tho resident is 
ullowed to chouse his or her physician 
from among panel members, the 
requirements for free choice is being 
met.

Comment: T w o  commenters asked 
thut w o  expand the right to choose an 
attending physician te Include the right
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lo  c h o o s e  o t h e r  p r o v i d e r s  s u c h  a s  
p h a r m a c i s t s .

Response: W e  h a v e  n o t  a m e n d e d  th e  
r e g u l a t i o n  to  i n c l u d e  n r ig h t  o f  a  r e s i d e n t  
to  s e l e c t  o i l i e r  p r o v i d e r s  b e c a u s e  w e  
b e l i e v e  t h a t  t h e  r e s i d e n t  l . n s  a l r e a d y  
e x e r c i s e d  f r e e d o m  o f  c h o i c e  in  s e l e c t i n g  
t h e  f a c i l i ty .  T h e  f a c i l i t y  h a s  t h e  
r e s p o n s i b i l i t y  o f  m a i n t a i n i n g  
a p p r o p r i a t e  m e t h o d s  o f  d i s p e n s i n g  a n d  
a d m i n i s t e r i n g  d r u g s  in  t h e  f a c i l i ty .  W i t h  
t h a t  r e s p o n s i b i l i t y  g o e s  t h e  r i g h t  to  
d e f i n e  c e r t a i n  m e t h o d s  a n d  p r o c e d u r e s  
w i t h  w h i c h  t h e  p h a r m a c i s t  m u s t  c o m p l y .  
T h e s e  m e t h o d s  u n d  p r o c e d u r e s  a r e  
e s s e n t i a l  to  a s s u r i n g  t h a t  t h o  p a t i e n t  is  
p r o t e c t e d  f r o m  m e d i c a t i o n  e r r o r s .  
T h e re f o r e ,  t h e  f a c i l i t y  h a s  t h e  r i g h t  t o  
r e s t r i c t  t h e  v a r i e t y  o f  d r u g  l a b e l i n g  n n d  
p a c k a g i n g  p r a c t i c e s  t h a t  c a n  r e s u l t  f r o m  
u s i n g  m u l t i p l e  p h a r m a c i e s  in  a n  e f f o r t  t o  
r e d u c e  o r  e l i m i n a t e  m e d i c a t i o n  e r r o r s .

Comment: T w o  c o m m e n t e r s  
e x p r e s s e d  t h e  o p i n i o n  t h a t  t h e  
r e s p o n s i b i l i t y  o f  i n f o r m i n g  t h e  r e s i d e n t  
a b o u t  c a r e  a n d  t r e a t m e n t  s h o u l d  b e l o n g  
to  t h e  p h y s i c i a n ,  n o t  t h e  f a c i l i t y .  O n e  o f  
t h e s e  u s k e d  w h o  h a s  t o  b e a r  u l t i m a t e  
r e s p o n s i b i l i t y  w h e n  t h e r e  i s  a  
d i s a g r e e m e n t  a m o n g  t h e  r e s i d e n t ,  t h e  
p h y s i c i a n ,  a n d  t h e  f a c i l i t y  s t a f f  o v e r  
i m p l e m e n t a t i o n  o f  t h e  p l a n  o f  c u r e .

Response: As w e  i n d i c a t e d  in  t h e  
r e s p o n s e  to  c o m m e n t s  s u b m i t t e d  o n  
§ 483 .10 (b )(3 ) ,  w e  b e l i e v e  t h e  f a c i l i ty  
s h a r e s  w i t h  t h e  p h y s i c i a n  r e s p o n s i b i l i t y  
f o r  c o m m u n i c a t i n g  w i t h  t h e  r e s i d e n t  
a b o u t  c a r e  a n d  t r e a t m e n t .  W e  h a v e  
e x p l a i n e d  in  t h e  i n t e r p r e t i v e  g u i d e l i n e s  
t h a t  t h e  f a c i l i t y  i s  e x p e c t e d  to  d i s c u s s  
o p t i o n s  a n d  a l t e r n a t i v e s  w i t h  t h e  
r e s i d e n t  o r  h i s  o r  h e r  l e g a l  
r e p r e s e n t a t i v e :  t h e  r e s i d e n t  s e l e c t s  u n d  
a p p r o v e s  t h e  s p e c i f i c  p l a n  o f  c a r e  b e f o r e  
it i s  i n s t i t u t e d .  T h i s  r e q u i r e m e n t  d o e s  
n o t  a p p l y  to  a p p l i c a t i o n  o f  e m e r g e n c y  
p r o c e d u r e s  in  l i f e - t h r e a t e n i n g  s i t u a t i o n s  
u n l e s s  a d v a n c e  d i r e c t i v e s  a r e  in  e f fe c t ,  
i f  t h e  r e s i d e n t  o b j e c t s  to  a n y  p r o p o s e d  
c h a n g e s  in  t h e  p l a n  o f  c a r e ,  t h e  f a c i l i ty  
s h o u l d  a l l o w  t h e  r e s i d e n t  to  d i s c u s s  h i s  
o r  h e r  o b j e c t i o n s  w i t h  t h e  p h y s i c i a n  a n d  
n o t e  t h e  f in a l  d e c i s i o n  in  t h e  m e d i c a l  
r e c o r d .

Comment: T w o  c o m m e n t e r s  a s k e d  u s  
to  c l a r i f y  w h o  m a y  p a r t i c i p a t e  in  c a r e  
p l a n n i n g  o n  b e h a l f  o f  i n c a p a c i t a t e d  
r e s i d e n t s  o r  e x p r e s s e d  t h e  c o n c e r n  t h a t  
t h e  u s e  o f  th e  p h r a s e  " a d j u d i c a t e d  
i n c o m p e t e n t "  w a s  t o o  s t r o n g  a n d  t h a t  
t h e  r e q u i r e m e n t  s h o u l d  a l l o w  f o r  t h e  u s e  
o f  l e s s  r e s t r i c t i v e  m e c h a n i s m s .

Response: T h e  r e s t  o f  t h e  p h r n s e  in  
q u e s t i o n  r e a d s  ” , . . o r  o t h e r w i s e  f o u n d  
to  h e  i n c a p a c i t a t e d  u n d e r  t h e  l a w s  o f  
t h e  S t a t e  . , .”  W e  n o t e  th  ' f  u n d e r  
§ 48 3 .1 0 (a )(3 )  a m i  ( a ) (4 )  w e  h a v e  
d e f e r r e d  t o  S t a t e  l a w  i n  t h e  m a t t e r  o f  
a c c e p t a b l e  l e g a l  s u r r o g a t e s  f o r  b o t h

a d j u d i c a t e d  a n d  n o n - a d j u d i c a t e d  
i n c o m p e t e n t  p e r s o n s ,  a n d  b e l i e v e  t h a t  
p o s i t i o n  i s  a p p r o p r i a t e  h e r e  a l s o .

Comment: T w o  c o m m e n t e r s  a s k e d  
t h a t  w e  c l a r i f y  t h e  r e g u l a t i o n  w h i c h  
s t a t e s  t h a t  t h e  f a c i l i ty  i s  n o t  r e q u i r e d  to  
p r o v i d e  a  p r i v a t e  r o o m  i n  r e l a t i o n s h i p  to  
t h e  r e s i d e n t ’s  r i g h t  to  h a v e  p r i v a c y  in  
a c c o m m o d a t i o n s ,  m e d i c a l  t r e a t m e n t ,  
w r i t t e n  a n d  t e l e p h o n e  c o m m u n i c a t i o n s ,  
p e r s o n a l  c a r e ,  v i s i t s ,  a n d  m e e t i n g s  o f  
f a m i l y  a n d  r e s i d e n t  g r o u p s .  T h e  
c o m m e n t e r s  b e l i e v e d  t h u t  t h e  q u a l i f i e r  
o n l y  n p p l i e d  t o  r e s i d e n t  
a c c o m m o d a t i o n s  a n d  d i d  n o t  a p p l y  to  
r o o m s  f o r  m e e t i n g s  o f  r e s i d e n t s  a n d  
f a m i ly  g r o u p s ,  v i s i t s ,  w r i t t e n  a n d  
t e l e p h o n e  c o m m u n i c a t i o n s ,  p e r s o n a l  
c a r e ,  a n d  m e d i c a l  t r e a t m e n t .

Response: S e c t i o n s  1 8 l9 (c ) (1  J (A )(i i i )  
a n d  1 9 ! 9 ( c ) ( l ) |A ) ( i i i )  r e q u i r e  p r i v a c y  in  
a c c o m m o d a t i o n s ,  m e d i c a l  t r e a t m e n t ,  
a n d  m e e t i n g s  o f  f a m i l y  a n d  r e s i d e n t  
g r o u p s .  T h e  p r o v i s i o n  a t  t h e  e n d  o f  
s e c t i o n s  l 0 1 9 ( c ) ( l ) ( A ) ( x )  a n d  
1 9 1 9 ( c ) ( l ) (A ) (x )  s t a t e  t h a t  " c l a u s e  (iii) 
s h a l l  n o t  b e  c o n s t r u e d  a s  r e q u i r i n g  t h e  
p r o v i s i o n s  o f  a  p r i v a t e  r o o m "  a n d  w e  
h a v e  s o  c l a r i f i e d  t h e  r e g u l a t i o n .  VV’e  
b e l i e v e  t h i s  s t a t e m e n t  a p p l i e s  to  
a c c o m m o d a t i o n s  a n d  a l l  t h e  a c t i v i t i e s  
l i s t e d  u n d e r  s e c t i o n s  1 8 1 9 ( c ) ( l ) (A ) ( i i i )  
a n d  1 9 1 9 (c ) ( l ] (A ) ( i i i ) .  T h u s ,  t h e  u l t i m a t e  
r u l e  t h e  f a c i l i t y  m u s t  f o l l o w  is  t h e  
p r a c t i c e  o f  a s s u r i n g  a n  i n d i v i d u a l ' s  
p r i v a c y  r i g h t s .  H o w  t h e y  a c c o m p l i s h  
t h a t  p r i v a c y  i s  n o t  m a n d a t e d  b y  t h e  
s t a t u t e  o r  t h e s e  r e g u l a t i o n s .  W i t h  t h e  
e x c e p t i o n  o f  t h e  e x p l i c i t  r e q u i r e m e n t  fo r  
p r i v a c y  c u r t a i n s  in  a l i  i n i t i a l l y  c e r t i f i e d  
f a c i l i t i e s  ( s e e  § 4 8 3 .7 0 ( d ) ( l ) ( v ) )  t h e  
f a c i l i t y  i s  f r e e  to  i n n o v a t e  i n  o r d e r  to  
p r o v i d e  p r i v a c y  f o r  i t s  r e s i d e n t s .  T h i s  
m a y  b u t  n e e d  n o t  he t h r o u g h  th e  
p r o v i s i o n  o f  a  p r i v a t e  r o o m .

Comment: O n e  r e s p o n d e n t  a s k e d  t h a t  
w e  e l i m i n a t e  t h e  p r o v i s i o n  in  
§ 48 3 .1 0 (e ) (3 )  t h a t  r e s t r i c t s  t h e  r i g h t s  o f  
p u t i e n t s  to  r e f u s e  r e l e a s e  o f  p e r s o n a l  
n n d  c l i n i c a l  i n f o r m a t i o n  to  t h i r d  p a r t y  
p a y o r s  b e c a u s e  p e r s o n s  in  t h e  
c o m m u n i t y  h a v e  t h e  r ig h t  t o  r e f u s e  to  
r e l e a s e  r e c o r d s  to  s u c h  p a y o r s .

Response: W e  c o n c u r  a n d  h a v e  
d e l e t e d  t h i s  r e f e r e n c e .  A  t h i r d - p a r t y  
p a y m e n t  i n s u r a n c e  c o n t r a c t  m a y  b e  
c o n t i n g e n t  u p o n  t h e  r e s i d e n t ' s  c o n s e n t  
t o  r e l e a s e  i n f o r m a t i o n  b u t  t h e  r u l e s  
s h o u l d  n o t  p e r m i t  a  f a c i l i t y  to  r e l e a s e  
t h e  i n f o r m a t i o n  w i t h o u t  t h e  r e s i d e n t ' s  
c o n s e n t .

Comment: F i v e  c o m m e n t e r s  
r e s p o n d e d  to  till? g r i e v a n c e  r e q u i r e m e n t s  
in  § 483 .10(f) .  O n e  b e l i e v e d  t h a t  t h e  r i g h t  
to  v o i c e  g r i e v a n c e s  s h o u l d  n o t  b e  
r e s t r i c t e d  t o  t h o s e  p e r t a i n i n g  to  
t r e a t m e n t  o r  c a r e .  T h e  r ig h t  to  f i le  a n y  
g r i e v a n c e s  ( f o r  e x a m p l e ,  t h o s e  
c o n c e r n i n g  m i s m a n a g e m e n t  o f  f i n a n c e s

o r  v i o l a t i o n  o f  r i g h t s )  s h o u l d  a l s o  l ie  
p r o t e c t e d .

Response: W e  a g r e e  a n d  h u v e  
a m e n d e d  t h e  t e x t  o f  th o  r e g u l a t i o n s  to  
a v o i d  m u k i n g  t h e  l i s t  w e  p r e s e n t  
e x c l u s i v e  s o  t h a t  t h e  r e s i d e n t  h a s  t h e  
r ig id  to  v o i c e  a n y  g r i e v a n c e s ,  i n c l u d i n g  
t h o s e  a b o u t  t r e a t m e n t  u n d  c a r e .

Comment: T w o  o t h e r  c o m m e n t e r s  
a s k e d  t h a t  w e  s u b s t i t u t e  " a d d r e s s "  fo r  
" r e s o l v e "  o n  t h e  g r o u n d s  t h a t  t h e  f a c i l i ty  
c u n n o t  g u a r a n t e e  t h u t  a l l  g r i e v a n c e s  w i l l  
b e  r e s o l v e d  lo  t h e  r e s i d i  n t ' s  c o m p l e t e  
s a t i s f a c t i o n  s i n c e  t h e  f a c i l i ty  is  a l s o  
r e s p o n s i b l e  t o  o t h e r  r e s i d e n t s  u n d  m u s t  
u p h o l d  t h e i r  r i g h t s  a s  w e l l .  A  th i rd  
c o m m e n t e r ,  h o w e v e r ,  s u p p o r t e d  t h e  
s t a t e m e n t  in  § 483.10(f) (2)  a s  w o r d e d .

Response: T h e  r e g u l a t i o n  r e g u i r e s  t h e  
f a c i l i t y  to  a s s u r e  t h e  r e s i d e n t  t h e  r i g id  t o  
" p r o m p t  e f f o r t s "  to  r e s o l v e  g r i e v a n c e s .  
T h i s  i s  O B R A  'H7 l u n g u a g e  a t  s e c t i o n s  
1 0 1 9 ( c ) ( l ) (A ) (v i )  u n d  1 9 l 9 ( c ) ( l ) ( A ) ( v i )  o f  
t h e  A c t  a n d  i n  n o  w a y  r e q u i r e s  t h e  
f a c i l i ty  to  r e s o l v e  a l l  g r i e v a n c e s ,  c n l y  t o  
m a k e  p r o m p t  e f f o r t  to  d o  s o .

Comment: E i g h t e e n  c o m m e n t e r s  
r e s p o n d e d  to  t h e  r e q u i r e m e n t  t h a t  
r e s i d e n t s  h a v e  t h e  r i g h t  t o  e x a m i n e  
s u r v e y  r e s u l t s  n n d  t h a t  f a c i l i t i e s  m u s t  
p o s t  t h e s e  r e s u l t s .  T h e  m a j o r i t y  d i d  n o t  
o b j e c t  to  h a v i n g  t h e  s u r v e y  r e s u l t s  
a c c e s s i b l e  in  t h e i r  e n t i r e t y ,  b u t  t h e y  fe l t  
t h a t  " p o s t i n g "  t h e s e  r e s u l t s ,  w h i c h  a r e  
l e n g t h y  a n d  c u m b e r s o m e ,  w o u l d  n o t  
c o n t r i b u t e  to  e a s e  in  r e a d i n g  o r  a  
h o m e l i k e  a t m o s p h e r e .  T h e y  p r o p o s e d ,  
i n s t e a d ,  t h a t  t h e  f a c i l i ty  b e  a l l o w e d  t o  
p o s t  a  n o t i c e  o n  a  w a l l  o r  b u l l e t i n  b o a r d  
t h a t  t h e  r e s u l t s  u r e  a v a i l a b l e  f o r  
i n s p e c t i o n  a n d  t h a t  t h e  s u r v e y  r e s u l t s  b e  
r e a d i l y  a v a i l a b l e  ( p e r h a p s  o r g a n i z e d  in 
a  b i n d e r )  a t  t h e  s a m e  l o c a t i o n  b s  t h e  
n o t i c e .  U n d e r  t h i s  a r r a n g e m e n t ,  a  
r e s i d e n t  o r  v i s i t o r  w o u l d  n o t  h u v e  t o  a s k  
t o  s e e  t h e  r e s u l t s .  A  m i n o r i t y  o f  
c o m m e n t e r s  b e l i e v e d ,  h o w e v e r ,  t h a t  t h e  
r e s u l t s  o l  a  s u r v e y  c o u l d  b e  
m i s i n t e r p r e t e d .  T h e y  w a n t e d  l o  h u v e  t h e  
r e s u l t s  a v a i l a b l e  " u p o n  r e q u e s t . "

Response: W h i l e  t h e  w o r d i n g  o f  tin's 
r e q u i r e m e n t  in  O B R A  '0 7  w o u l d  a l l o w  
f o r  e x a m i n a t i o n  o f  s u r v e y  r e s u l t s  " u p o n  
r e a s o n a b l e  r e q u e s t , "  w e  r e t a i n e d  t h e  
" p o s t e d "  l a n g u a g e ,  u s e d  in  t h e  p r o p o s e d  
r u l e  a n d  in t h e  F e b r u a r y  2  f i n a l  r u l e  
b e c a u s e  o f  t h e  f a v o r a b l e  r e s p o n s e  o f  
c o m m e n t e r s .  T h e  m a j o r i t y  o f  
c o m m e n t e r s  o n  b o t h  t h e  p r o p o s e d  r u l e  
u n d  th e  F e b r u a r y  2  f in a l  r u l e  s u p p o r t e d  
o u r  v i e w  t h a t  i n d i v i d u a l s  w i s h i n g  to  
e x a m i n e  t h e  r e s u l t s  s h o u l d  n o t  h a v e  to  
a s k  to  s e e  t h e m .  W e  a c c e p t  t h e i r  
s u g g e s t i o n  t h a t  t h e  r e s u l t s  b e  m a d e  
a v a i l a b l e  in  a  m o r e  r e a d a b l e  f o rm  s u c h  
a s  a  b i n d e r  u n d  h a v o  r e v i s e d  t h e  
w o r d i n g  o f !} 403 .10(g)(1)  to  s t a t e  t h a t  t h e  
r e s e l l s  m u s t  h e  " m a d e  a v a i l a b l e  f o r
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e x a m i n a t i o n "  in  t h e  f u c i l i t y  in  a  p l a c e  
r a u d i l y  a c c e s s i b l e  to  r e s i d e n t s .

Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  t h a t  m o r e  i n f o r m a t i o n  t h a n  
t h e  r e s u l t s  o f  t h e  m o s t  r e c e n t  a n n u a l  
s u r v e y  a n d  a n y  p l u n  o f  c o r r e c t i o n  in  
e f f e c t  b e  m a d e  a v a i l a b l e .  F o r  e x a m p l e ,  
t h e y  a s k e d  t h u t  p a s t  s u r v e y s ,  c i t a t i o n s  
p r o d u c e d  a s  a  r e s u l t  o f  S t u t e  c o m p l a i n t  
i n v e s t i g a t i o n s ,  n n d  n o t i c e s  o f  a n y  
a d v e r s e  a c t i o n s  i m p o s e d  b y  t h e  s u r v e y  
a g e n c y  a l s o  b e  r e q u i r e d  to  b e  m u d u  
a v a i l a b l e .  T h e y  a l s o  u s k e d  t h a t  t h e  
s e p a r a t e  s t a t e m e n t  o f  d e f i c i e n c i e s  b e  
p o s t e d  a s  w e l l  a s  t h e  s u r v e y  r e p o r t  fo rm .  
O n e  c o m m e n t e r  b e l i e v e d  t h a t  r a t h e r  
t h a n  p o s t i n g  t h e  c o m p l e t e  s u r v e y  r e p o r t  
f o rm ,  a  f a c i l i ty  s h o u l d  l ie  r e q u i r e d  to 
p o s t  o n l y  t h e  s t a t e m e n t  o f  d e f i c i e n c i e s  if  
o n e  e x i s t s .

Response: S e c t i o n s  1 8 1 9 ( c ) [ l ) (A ) ( ix )  
u n d  1 9 1 9 ( c ) ( l ) (A ] ( ix )  g i v e  t h e  r e s i d e n t  
t h e  r ig h t  to  e x a m i n e  t h e  r e s u l t s  o f  th e  
m o s t  r e c e n t  s u r v e y  o f  t h e  f u c i l i ty .  W e  
a r e  i n t e r p r e t i n g  t h e  " r e s u l t s "  o f  t h e  m o s t  
r e c e n t  s u r v e y  to  i n c l u d e  b o t h  t h e  s u r v e y  
r e p o r t  f o r m  n n d  a n y  s t a t e m e n t  o f  
d e f i c i e n c i e s ,  h o w e v e r  t h e s e  d e f i c i e n c i e s  
w e r e  g e n e r a t e d  ( w h e t h e r  b y  a  s t a n d a r d  
o r  e x t e n d e d  s u r v e y  o r  a s  a  r e s u l t  o f  a  
c o m p l a i n t  i n v e s t i g a t i o n ) .  S i n c e  O B R A  
'8 7  u d d r e s s e s  o n l y  t h e  " m o s t  r e c e n t  
s u r v e y , "  w e  d i d  n o t  r e q u i r e  f a c i l i t i e s  to  
m a k e  a v a i l a b l e  s u r v e y s  p r e v i o u s  to  t h e  
m o s t  r e c e n t  s u r v e y .

Comment: T h e  t h r e e  c o m m c n t e r r  w h o  
r e s p o n d e d  to  t h e  r e q u i r e m e n t  tliu'. 
r e s i d e n t s  b e  p e r m i t t e d  to  c o n t a c t  a n d  
r e c e i v e  i n f o r m a t i o n  f r o m  a  c l i e n t  
a d v o c a t e  a s k e d  t h u t  w e  r e q u i r e  p o s t i n g  
o f  a  c o m p l e t e  l i s t  o f  t h e  n a m e s  o f  a l l  
a v u i l a b l c  r e g u l a t o r y  e n f o r c e m e n t  n n d  
c l i e n t  a d v o c a c y  u g e n c i e s  a n d  t h e i r  
a d d r e s s e s  a n d  t e l e p h o n e  n u m b e r s .
M a n y  o f  t h e s e  o r g a n i z a t i o n s  h a v e  800  
n u m b e r s .

Response: W e  n o t e  t h a t  c o m m e n t e r s  
o n  t h e  O c t o b e r  1G, 198 7  p r o p o s e d  r a l e  
o b j e c t e d  to  p o s t i n g  t h i s  l i s t  b e c a u s e  it 
d e t r a c t s  f r o m  a  h o m e l i k e  a t m o s p h e r e ,
1 l o w e v e r ,  w e  w e r e  p e r s u a d e d  b y  t h e  
r e c e n t  c o m m e n t e r s  w h o  a r g u e d  t h a t  o n  
b a l a n c e  t h e  b e n e f i t s  o f  h a v i n g  th is  
i n f o r m a t i o n  r c u d i l y  a v a i l a b l e  ( p o s t e d )  
w o u l d  b e  g r e a t e r  s i n c e  t i m i d  o r  
f r i g h t e n e d  r e s i d e n t s  m a y  b e  r e l u c t a n t  t o  
r e q u e s t  it f r o m  f a c i l i t y  s tu f f .  T h u s ,  w c  
h a v e  i n c l u d e d  u  p r o v i s i o n  f o r  p o s t i n g  
t h e  n a m e s ,  a d d r e s s e s ,  a n d  t e l e p h o n e  
n u m b e r s  o f  r e g u l a t o r y  n n d  a d v o c a c y  
a g e n c i e s .

Comment: N i n e  c o m m e n t e r s  
r e s p o n d e d  t o  t h e  w o r k  r e q u i r e m e n t  in 
§ 483 .10 (h ) .  T h r e e  o f  t h e m  s u p p o r t e d  
m a k i n g  a l l  w o r k  a r r a n g e m e n t s ,  w h e t h e r  
p a i d  o r  v o l u n t a r y ,  r e v i e w n b l e  in  t h e  
p l a n  o f  c a r e .  S o m e  c o m m e n t e r s ,  
h o w e v e r ,  o b j e c t e d  to  a n y  r e f e r e n c e s  to  
w o r k  fo r  p a y .  O t h e r s  e x p r e s s e d  f e a r s

t h u t  f a c i l i t i e s  w o u l d  b e  r e q u i r e d  lo  o f f e r  
w o r k  f o r  p a y  to  a n y  r e s i d e n t  w h o  
w a n t e d  it o r  t h a t  n il  v o l u n t a r y  w o r k  
p e r f o r m e d  b y  r e s i d e n t s  w o u l d  c e a s e  d u e  
t o  t h e  i n a b i l i t y  o f  f a c i l i t i e s  to  p a y  a  
" p r e v a i l i n g  w a g e . "  A n o t h e r  c o m m e n t e r  
u s k e d  w h a t  a  " p r e v a i l i n g  w a g e "  m e a n s  
( w h e t h e r  p r e v a i l i n g  in  t h e  f a c i l i t y  o r  in  
t h e  c o m m u n i t y )  u n d  w h e t h e r  a  f a c i l i t y  
w o u l d  h a v e  to  p a y  t a x e s  f o r  F I C A  o r  
w o r k m a n ' s  c o m p e n s a t i o n  i f  it  o f f e r e d  
w o r k  f o r  p a y .  T h i s  c o m m e n t e r  a l s o  
s u g g e s t e d  t h u t  i f  a  c o m m u n i t y  p r e v a i l i n g  
r a t e  i s  r e q u i r e d ,  t h e  w o r k  p e r f o r m e d  
s h o u l d  b e  o f  a  q u a n t i t y  a n d  q u a l i t y  
c o m p a r a b l e  to  t h a t  p e r f o r m e d  in  t h e  
c o m m u n i t y  b e f o r e  s i m i l a r  p a y  w o u l d  
h a v e  to  b e  o f f e r e d .

Response: W e  d o  n o t  b e l i e v e  t h e  w o r k  
r e q u i r e m e n t  a s  p r e s e n t e d  in  t h e  
F e b r u a r y  2  r u l e  r e q u i r e s  a  f a c i l i t y  to  
o f f e r  p a i d  w o r k .  P v  m a k i n g  a l l  w o r k  
r e v i e w n b l e  u n d e r  t h e  p l u n  o f  c u r e ,  w e  
b e l i e v e  w e  h a v e  c r e a t e d  a  b a r g a i n i n g  
t a b l e  a t  w h i c h  t h e  v o l u n t a r y  o r  p a i d  
n a t u r e  o f  t h e r a p e u t i c  w o r k  c a n  b e  
d i s c u s s e d  a n d  t e r m s  c a n  b e  n e g o t i a t e d  i f  
p a y  is  to  b e  o f f e r e d ,

Comment: N i n e t e e n  c o m m e n t e r s  
r e s p o n d e d  to  t h e  m a i l  r e q u i r e m e n t .  
N e a r l y  n i l  o f  t h e m  e i t h e r  s u p p o r t e d  o r  
o b j e c t e d  to  t h e  F e b r u a r y  2  p r e a m b l e  
d i s c u s s i o n  w h i c h  c l a r i f i e d  t h a t  t h e  
r e q u i r e m e n t  f o r  t h e  s e n d i n g  o r  r e c e i v i n g  
o f  m a i l  " p r o m p t l y "  m e a n s  t h a t  d e l i v e r y  
to  t h e  r e s i d e n t  o f  i n c o m i n g  m a i l  m u s t  b e  
w i t h i n  24 h o u r s  o f  a r r i v a l  w i t h i n  t h e  
f a c i l i t y  a n d  d e l i v e r y  o f  o u t g o i n g  m a i l  to  
t h e  p o s t  o f f i c e  m u s t  b e  w i t h i n  24  h o u r s .  
T h e  m a j o r i t y  w a n t e d  s o m e  a l l o w a n c e  
m a d e  f o r  w e e k e n d s  a n d  h o l i d a y s .

Response: T h e  i n t e r p r e t i v e  g u i d e l i n e s  
s p e c i f y  t h a t  w e  c o n t i n u e  to  s u p p o r t  t h e  
c o n c e p t  o f  d e l i v e r y  to  t h e  r e s i d e n t  
w i t h i n  24 h o u r s  o f  d e l i v e r y  b y  t h e  p o s t  
o f f i c e ,  h u t  w e  w i l l  r e l a x  t h e  24 h o u r  
g u i d e l i n e  f o r  o u t g o i n g  m u l l  o n  w e e k e n d s  
a n d  h o l i d a y s  w h e n  t h e r e  i s  n o  r e g u l u r l y  
s c h e d u l e d  p o s t a l  d e l i v e r y  a n d  p i c k - u p  
s e r v i c e .

Comment: S e v e r a l  c o m m e n t e r s  a s k e d  
t h a t  w e  d e f i n e  " a t  a n y  r e a s o n a b l e  h o u r , "  
" r e a s o n a b l e  u c c c s s , "  a n d  " r e a s o n a b l e  
r e s t r i c t i o n s "  u s  u s e d  in  § 4 83 .10 (k )  
r e d e s i g n a t e d  in  t h e s e  r u l e s  a s  § 483.10( j) ,  
A c c e s s  n n d  v i s i t a t i o n  r ig h t s .  ( S e c t i o n  
483.10(j) ,  w h i c h  d e a l s  w i t i i  u c c c s s  to  
f a c i l i t i e s  a n d  v i s i t a t i o n s  r i g h t s  c o n t a i n s  
p r o v i s i o n s  t h a t  e x p i r e  O c t o b e r  1 ,1 9 9 0 ,  
h e n c e  it i s  d e l e t e d  a n d  § 430 .10(k)  
t h r o u g h  (o)  a r e  r e d e s i g n a t e d  u s  
8 4B3.10 |j )  t h r o u g h  (n) .  r e s p e c t i v e l y .

Response: In  t h e  i n t e r p r e t i v e  
g u i d e l i n e s  w e  I n d i c a t e  t h a t  " a t  a n y  
r e a s o n a b l e  h o u r , "  m e a n s  t h a t  t h e  f a c i l i t y  
m u s t  a l l o w  u c c e s s  to  t h e  r e s i d e n t  a t  
l e a s t  0  h o u r s  p e r  d a y ,  a r r a n g e d  in  s u c h  a  
w a y  t h u t  d a y t i m e ,  e v e n i n g ,  u n d  
w e e k e n d  v i s i t a t i o n  t i m e s  a r e  a v a i l a b l e

to  m e e t  t h e  s c h e d u l e s  o f  m o s t  p o t e n t i a l  
v i s i t o r s  w h o  a r e  s u b j e c t  to  v i s i t in g  
h o u r s .  T h e  o n l y  i n d i v i d u a l s  w h o  a r c  n o t  
s u b j e c t  to  v i s i t i n g  h o u r  l i m i t a t i o n s  a r e  
S t u t e  a n d  F e d e r a l  H e a l t h  a n d  H u m a n  
S e r v i c e s  ( H H S )  r e p r e s e n t a t i v e s  a n d  
r e p r e s e n t a t i v e s  o f  t h e  S t a t e  o m b u d s m a n  
s y s t e m  a n d  t h e  p r o t e c t i o n  n n d  u d v o c n c y  
a g e n c i e s  f o r  m e n t a l l y  ill a n d  m e n t a l l y  
r e t a r d e d  i n d i v i d u a l s .

T h e  l a w  d e l i n e a t e s  s o m e w h a t  
d i f f e r i n g  a c c e s s  r i g h t s  f o r  3 g r o u p s .  F i r s t ,  
i m m e d i a t e  f a m i ly  o r  o t h e r  r e l a t i v e s  w i l l  
n o  l o n g e r  b e  s u b j e c t  to  v i s i t i n g  h o u r  
l i m i t a t i o n s  o r  o t h e r  r e s t r i c t i o n s .  S e c o n d ,  
n o n - f a m i l y  v i s i t o r s  m u s t  a l s o  b e  g r a n t e d  
i m m e d i a t e  a c c e s s  to  t h e  r e s i d e n t :  
h o w e v e r ,  t h e  f a c i l i t y  m a y  p l a c e  
" r e a s o n a b l e  r e s t r i c t i o n s "  u p o n  th i s  r ig id .  
" I m m e d i a t e  a c c e s s  s u b j e c t  to  
r e a s o n a b l e  r e s t r i c t i o n s "  m o a n s  t h a t  t h e  
f a c i l i t y  m a y  n o t  l im i t  t h e  t im in g  o f  t h e  
v i s i t  b y  o n o n - r e l a t i v e  b u t  m a y  e s t a b l i s h  
o t h e r  r e a s o n a b l e  l i m i t a t i o n s  to  f a c i l i t a t e  
c a r e  g i v i n g  f o r  t h e  r e s i d e n t  o r  to  p r o t e c t  
t h e  p r i v a c y  o f  o t h e r  r e s i d e n t s .  F o r  
e x a m p l e ,  t h e  f a c i l i t y  m a y  r e q u i r e  t h a t  
n o n - f a m i l y  v i s i t s  n o t  t a k e  p l a c e  in  a  
r e s i d e n t ' s  r o o m  i f  a  r o o m m u t e  is  a s l e e p  
o r  r e c e i v i n g  c a r e .  T h i r d ,  t h e  f a c i l i ty  m u s t  
p r o v i d e  " r e a s o n a b l e  a c c e s s ” to  a n y  
r e s i d e n t  b y  a n y  e n t i t y  o r  i n d i v i d u a l  t h a t  
p r o v i d e s  h e a l t h ,  s o c i a l ,  l e g a l ,  o r  o t h e r  
s e r v i c e s  to  t h e  r e s i d e n t .  " R e a s o n a b l e  
u c c e s s "  b y  s e r v i c e  p r o v i d e r s  m e a n s  t h a t  
t h e  f a c i l i t y  m a y  e s t a b l i s h  r a l e s  t h a t  
e s t a b l i s h  p e r m i s s i b l e  t i m e s  a n d  
c i r c u m s t a n c e s  o f  t h e  v i s i t  s u c h  a s  
l o c a t i o n  o r  d u r a t i o n  o f  t h e  v is i t .

Comment- F o u r  c o m m e n t e r s  r e q u e s t e d  
t h a t  w e  a m e n d  t h e  r e q u i r e m e n t  a t  
r e d e s i g n a t e d  § 4B3.10( j)  to  a l l o w  
r e s i d e n t s  t h e  r i g h t  to  g r a n t  o r  d e n y  
a c c e s s  b y  S t a t e  o r  F e d e r a l  s u r v e y o r s  o n  
t h e  g r o u n d s  t h a t  u  r e s i d e n t  s h o u l d  h a v e  
t h e  r ig h t  to  d e n y  a c c e s s  to  a n y o n e  o f  h i s  
o r  h e r  c h o o s i n g .

Response: T h e  s t a t u t o r y  l a n g u a g e  o f  
s e c t i o n s  1 8 1 9 (c ) (3 ) (A )  a n d  1 9 1 9(c )(3 ) (A )  
d o e s  n o t  a l l o w  r e s i d e n t s  t h e  r ig h t  to 
d e n y  a c c e s s  b y  S t a t e  o r  F e d e r a l  I I I  IS 
r e p r e s e n t a t i v e s ,  b y  r e p r e s e n t a t i v e s  o f  
t h e  S t u t e  o m b u d s m a n  a n d  p r o t e c t i o n  
a n d  a d v o c a c y  s y s t e m s  f o r  t h e  m e n t a l l y  
ill o r  m e n i a l l y  r e t a r d e d ,  o r  b y  th e  
r e s i d e n t ' s  i n d i v i d u a l  p h y s i c i a n .  A l l  o t h e r  
p a r t s  o f  s e c t i o n s  1819(c)(3 )  u n d  
1919(c)(3) ,  w h i c h  g r a n t  a c c e s s  t o  v a r i m i  
o t h e r  c a t e g o r i e s  o f  v i s i t o r s  ( t h a t  is  
s u b p a r a g r a p h s  B t h r o u g h  E), c o n t a i n  
c l a u s e s  s u c h  a s  " s u b j e c t  to  th e  
r e s i d e n t ’s  r i g h t  to  d e n y  o r  w i t h d r a w  
c o n s e n t  a t  a n y  t i m e "  o r  " w i t h  t h e  
p e r m i s s i o n  o f  t h e  r e s i d e n t " .
S u b p a r a g r a p h  A  c o n t a i n s  n o  s u c h  
q u a l i f i e r .  B c c u u s c  o f  t h e  p r e s e n c e  o f  
s u c h  l i m i t a t i o n s  in  a l l  o i l i e r  
s u b p a r a g r a p h s ,  w e  c a n n o t  i n t e r p r e t  t h e
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a b s e n c e  o f  s u c h  a  q u a l i f i e r  in 
s u b p a r a g r a p h  A  a s  a  m e r e  o m i s s i o n .  W e  
t h e r e f o r e  h o l d  t h a t  a  r e s i d e n t  c a n n o t  
r e f u s e  to  s e e  t h e s e  s p e c i f i e d  g o v e r n m e n t  
o f f i c i a l s  o r  h i s  o r  h e r  o w n  p h y s i c i a n .

Comment: S e v e n t e e n  f a c i l i t y  
r e p r e s e n t a t i v e s  o b j e c t e d  to  g r a n t i n g  
i m m e d i a t e  a c c e s s  t o  t h e  i m m e d i a t e  
f a m i ly  a n d  o t h e r  r e l a t i v e s  o n  th e  g r o u n d  
t h u t  2 4 - h o u r - a - d a y  o p e n  a c c e s s  c o n f l i c t s  
w i t h  t h e  f a c i l i t y ' s  c a r e g i v i n g  
r e s p o n s i b i l i t i e s .  It c o u l d  I n t e r f e r e  w i t h  
m e a l s ,  s l e e p ,  o r  t r e a t m e n t .  It c o u l d  p o s e  
s e c u r i t y  r i s k s  d u r i n g  t h e  l a t e  e v e n i n g  o r  
n ig h t .  M o r e o v e r ,  i t  c o u l d  d e p i i v e  
r o o m m a t e s  o f  p r i v a c y .

Response: The s t a t u t e  p r o v i d e s  n o  
b a s i s  f o r  a d d i n g  " r e a s o n a b l e  
r e s t r i c t i o n s ” to  t h i s  r i g h t  to  a c c e s s  b y  
f a m i ly  a n d  r e l a t i v e s .  S e c t i o n s  
1819(c)(3)(B )  a n d  1919(c)(3 ) (B ),
(8  4 8 3 .1 0 ( j ) ( l ) (v i i )  o f  t h e  r e g u l a t i o n ) ,  
w h i c h  g r a n t  i m m e d i a t e  a c c e s s  to  
i m m e d i a t e  f a m i l y  a n d  o t h e r  r e l a t i v e s  
c o n t a i n  n o  s u c h  q u a l i f i e r .  B y  c o n t r a s t ,  
t h e  n e x t  s u b p a r a g r a p h  C  
(§ 4 0 3 .1 0 ( j ) ( l ) (v i i i )  o f  t h e  r e g u l a t i o n )  
w h i c h  g r a n t s  a c c e s s  t o  o t h e r s  v i s i t i n g  
t h e  r e s i d e n t  c o n t a i n  t h e  c l a u s e  " s u b j e c t  
to  r e a s o n a b l e  r e s t r i c t i o n s . "

Comment: T h r e e  c o m m e n t e r s  o b j e c t e d  
to  t h e  l i m i t a t i o n s  p l a c e d  o n  t h e  
e x a m i n a t i o n  o f  r e s i d e n t s '  c l i n i c a l  
r e c o r d s  b y  r e p r e s e n t a t i v e s  o f  t h e  S t a t e  
o m b u d s m a n .  O n e  o m b u d s m a n  
c o m m e n t e r  o b j e c t e d  to  h a v i n g  to  o b t a i n  
a  r e s i d e n t ' s  p e r m i s s i o n .  A n o t h e r  w a n t e d  
a l l  t h e  r e s i d e n t ’s r e c o r d s ,  n o t  j u s t  
c l i n i c a l  o n e s ,  o p e n  f o r  e x a m i n a t i o n  b y  
o m b u d s m e n  w i t h  t h e  p e r m i s s i o n  o f  th e  
r e s i d e n t .  T h e  t h i r d  c o m m e n t e r  t h o u g h t  
t h a t  w r i t t e n  c o n s e n t  o f  t h e  r e s i d e n t  o r  
h i s  o r  h e r  r e p r e s e n t a t i v e  s h o u l d  b e  
r e q u i r e d .

Response: T h e  s t a t u t e  a t  s e c t i o n s  
1319(c)(3 )(E )  a n d  1 9 1 9 (c )(3 ) (E )  c l e a r l y  
r e q u i r e s  p e r m i s s i o n  o f  t h e  r e s i d e n t  a n d  
r e s t r i c t s  a c c e s s  to  t h e  r e s i d e n t ' s  r e c o r d s  
t o  c l i n i c a l  r e c o r d s .  T h e r e f o r e ,  w e  h a v e  
n o t  e x p a n d e d  u p o n  t h i s  r e q u i r e m e n t .

Comment: T h i r t e e n  c o m m e n t e r s  
r e s p o n d e d  lo  t h e  r e q u i r e m e n t  o n  
t e l e p h o n e s .  S e v e r a l  c o m m e n t e r s  a s k e d  
t h a t  t h e  t e x t  o f  t h e  r e g u l a t i o n  
s p e c i f i c a l l y  r e q u i r e  w h e e l c h a i r  
a c c e s s i b i l i ' y  a n d  a v a i l a b i l i t y  o f  a d a p t i v e  
e q u i p m e n t .  O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  w e  c h a n g e  " r e g u l a r "  to  
" r e a s o n a b l e "  a c c e s s  to  t h e  p r i v a t e  u s e  
o f  a  t e l e p h o n e  o n  t h e  g r o u n d s  t h a t  
r e g u l a r  c o u l d  m e a n  o n c e  a  w e e k .
A n o t h e r  c o m m e n t e r  a p p l a u d e d  t h e  
r e q u i r e m e n t ,  s t r e s s i n g  t h e  i m p o r t a n c e  o f  
t e l e p h o n e  c a l l s  w h e n  f a m i l y  m e m b e r s  
l i v e  u t  c o n s i d e r a b l e  d i s t a n c e :  F r e q u e n t  
c a l l s  a r e  t h e  n e x t  b e s t  t h i n g  t o  v i s i t s .  A  
n u m b e r  o f  c o m m e n t e r s  a l s o  q u e s t i o n e d  
t h e  d e g r e e  o f  p r i v a c y  t h a t  m u s t  b e  
a c c o r d e d .  S o m e  p o i n t e d  o u t  t h a t  p a y

p h o n e s  a n d  e v e n  p r i v u t c  p h o n e s  in  
s h a r e d  r o o m s  a r e  n o t  t o t a l l y  p r i v a t e .  
O t h e r s  f e l t  t h a t  t h e  f a c i l i ty  s h o u l d  n o t  b e  
r e q u i r e d  lo  p r o v i d e  a  s p e c i f i c  p h o n e  fo r  
p a t i e n t  a c c e s s  o r  t h a t  w e  s h o u l d  s p e c i f y  
t h a t  t h e  u s e  o f  a  p h o n e  i s  a  r e s i d e n t  
e x p e n s e .

Response: W e  d o  n o t  b e l i e v e  t h a t  t h e  
r e g u l a t i o n  n e e d s  to  b e  e x p u n d e d  to 
a d d r e s s  t h e  c o m m e n t s  r e l a t i n g  to  
t e l e p h o n e s .  T h e  r i g h t  to  p r i v a c y  i s  a  
r e s i d e n t  r i g h t  c l e a r l y  s p e l l e d  o u t  in  
§ 483 .10 (e)(1 ) .  S e c t i o n  504 o f  t h e  
R e h a b i l i t a t i o n  A c t  o f  1973 a s s u r e s  t h a t  
h a n d i c a p p e d  p e r s o n s  a l s o  h a v e  t h i s  
r ig h t .  W e  h a v e ,  h o w e v e r ,  c l a r i f i e d  t h e  
l a n g u a g e  in . . a c t i o n  4 03 .10 (k )  to  m a k e  it 
c l e a r  t h e  r e s i d e n t  m u s t  h a v e  r e a s o n a b l e  
a c c e s s  to  a  t e l e p h o n e  w h e r e  c a l l s  c a n  b e  
m a d e  w i t h o u t  b e i n g  o v e r h e a r d .  W e  h a v e  
m a d e  n o  f u r t h e r  c h a n g e s  i n  t h e  r u l e .

Comment: F i v e  c o m m e n t e r s  
r e s p o n d e d  to  t h e  p e r s o n a l  p r o p e r t y  
r e q u i r e m e n t  o f  r e d e s i g n a t e d  § 483 .10(1).  
O n e  r e q u e s t e d  t h a t  f a c i l i t i e s  b e  r e q u i r e d  
t o  r e p l a c e  l o s t  p r o s t h e t i c  i t e m s  s u c h  a s  
g l a s s e s  a n d  h e a r i n g  a i d s  t h a t  a r e  
e s s e n t i a l  t o  i n d e p e n d e n t  f u n c t i o n in g .  
A n o t h e r  c o m m e n t e r  u r g e d  t h a t  w e  
r e q u i r e  f a c i l i t i e s  to  k e e p  a n  i n v e n t o r y  o f  
a  r e s i d e n t ' s  p o s s e s s i o n s  a n d  to  i n s t i t u t e  
s e a r c h  n n d  i n v e s t i g a t i o n  p r o c e d u r e s .
T h e  r e m a i n i n g  c o m m e n t e r s  a s k e d  t h a t  '  
c i t h e r  t h e  f a c i l i t y  a d m i n i s t r a t o r  o r  t h e  
r e s i d e n t  h a v e  m o r e  c o n t r o l  o v e r  w h a t  
f u r n i s h i n g s  w e r e  a c c e p t a b l e .

Response: W e  b e l i e v e  t h e  O B R A  '87  
r e q u i r e m e n t  a t  s e c t i o n s  101 9 (g )(1 )(C )  
a n d  1 9 1 9 (g )(1 )(C )  o f  t h e  A c t  c o n c e r n i n g  
r e p o r t i n g  o f  m i s a p p r o p r i a t i o n  o f  
p r o p e r t y  s h o u l d  h e l p  to  d e a l  w i t h  c a s e s  
o f  t h e f t  o r  l o s s  o f  p r o p e r l y .  W h i l e  w e  d o  
n o t  h a v e  t h e  a u t h o r i t y  to  r e q u i r e  
f a c i l i t i e s  to  m a i n t a i n  i n v e n t o r i e s  o f  ul l  
r e s i d e n t  p o s s e s s i o n s ,  w e  r e c o m m e n d  
s u c h  a  p r a c t i c e .  I n  r e s p o n s e  to  t h o s e  
c o m m e n t e r s  w h o  b e l i e v e  e i t h e r  t h e  
f a c i l i t y  a d m i n i s t r a t i o n  o r  t h e  r e s i d e n t  
o u g h t  to  h u v e  m o r e  p o w e r  to  d e c i d e  
w h a t  f u r n i s h i n g s  a r e  a c c e p t a b l e ,  w e  
b e l i e v e  t h a t  t h e  w o r d i n g  p r e s e n t e d  in 
t h e  F e b r u a r y  2  r u l e  s t r i k e s  a  w o r k a b l e  
b a l a n c e  b e t w e e n  r e s i d e n t  a n d  f a c i l i t y  
r ig h t s .  O n  g r o u n d s  o f  s p a c e  a n d  h e a l t h  
o r  s a f e t y  c o n c e r n s ,  t h e  f u c i l i t y  m a y  
l e g i t i m a t e l y  d e n y  a  r e q u e s t .  O n  t h e  o t h e r  
h a n d ,  r e s i d e n t s  a r e  e n t i t l e d  to  h a v e  
s o m e  f a m i l i a r  p o s s e s s i o n s  u n d  
f u r n i s h i n g s  to  m a k e  t h e i r  r o o m s  
h o m e l i k e .

Comment: W e  r e c e i v e d  t e n  c o m m e n t s  
err t h e  r e q u i r e m e n t  t h a t  m a r r i e d  c o u p l e s  
i:r t h e  s a m e  f a c i l i t y  b e  u l l o w e d  to  s h a r e  
a  r o o m .  F i v e  o f  t h e m  u r g e d  t h a t  w e  
r e i n s t a t e  a n  " u n l e s s  m e d i c a l l y  
c o n t r a i n d i c a t e d "  p r o v i s i o n  to  d e a l  w i t h  
s p o u s a l  a b u s e  w h i l e  a n o t h e r  s u p p o r t e d  
o u r  d e l e t i o n  o f  s u c h  a  l i m i t a t i o n .

Response: A s  w e  e x p l a i n e d  in  t h e  
p r e a m b l e  to  t h e  F e b r u a r y  2  r u l e ,  t h e  
o v e r w h e l m i n g  r e s p o n s e  to  t h e  p r o p o s e d  
r u l e  f u v o r e d  t h e  d e l e t i o n  o f  m e d i c a l  
c o n t r a i n d i c a t i o n s  to  a l l  r i g h t s .  W e  
c o n t i n u e  to  b e l i e v e  t h a t  o u r  r e s p o n s e  to  
t h i s  i s s u e  i s  a p p r o p r i a t e .  In  t h e  F e b r u a r y  
2  r u l e  w e  a d d e d  t h e  q u a l i f i e r  t h a t  b o t h  
s p o u s e s  m u s t  c o n s e n t  to  t h e  r o o m  
s h a r i n g  a n d  t h a t ,  in  v e r i f i a b l e  c a s e s  o f  
s p o u s a l  a b u s e ,  f a c i l i t i e s  s h o u l d  u s e  t h e i r  
s o c i a l  w o r k  s t a f f  to  r e s o l v e  d i f f i c u l t i e s  
o r  e n c o u r a g e  t h e  a b u s  d  s p o u s e  to  
w i t h d r a w  c o n s e n t .

Comment: T h e  f e w  r e m a i n i n g  
c o m m e n t e r s  o p p o s e d  t h i s  r e q u i r e m e n t  
o n  t h e  g r o u n d  t h a t  it  p l a c e s  a  b u r d e n  o n  
c a s e  m i x  r e i m b u r s e m e n t  s y s t e m s .  O n e  
c o m m e n t e r  p r o p o s e d  t h a t  
r e i m b u r s e m e n t  b e  m a d e  a t  t h e  h i g h e r  
r a t e .

Response: A s  w e  s l a t e d  i n  t h e  
p r e a m b l e  to  t h e  F e b r u a r y  2  r u l e ,  w e  
b e l i e v e  t h a t  t h e  i n c i d e n c e  o f  c a s e s  in  
w h i c h  b o t h  s p o u s e s  a r e  in  t h e  s a m e  
f a c i l i t y  a t  v e r y  d i f f e r e n t  l e v e l s  o f  c a r e  is  
l o w  e n o u g h  t h a t  f a c i l i t i e s  w i l l  n o t  i n c u r  
i n o r d i n a t e  f i n a n c i a l  l o s s e s .

Comment: S t a t e s ,  f a c i l i t i e s  a n d  
c o n s u m e r  a d v o c a t e s  h a v e  a l s o  a s k e d  
h o w  w e  v i e w  t h e  p r i o r i t y  o f  r i g h t s  in 
s i t u a t i o n s  w h e r e  a  r e s i d e n t ’s  s p o u s e  
w a n t s  to  s h a r e  a  r o o m  in  t h e  f a c i l i ty ,  b u t  
t h e  r e s i d e n t ’s  c u r r e n t  r o o m m a t e  d o e s  
n o t  w a n t  t o  b e  r e l o c a t e d  to 
a c c o m m o d a t e  t h e  a d m i s s i o n  o f  t h e  
s p o u s e .

Response: T h e  r e g u l a t i o n s  u t  
r e d e s i g n a t e d  § 48 3 .1 0 (n ) ,  e f f e c t i v e  
O c t o b e r  1 . 1 9 9 0 ,  s t a t e  t h a t  t h e  r e s i d e n t  
h a s  t h e  r ig h t  to  s h a r e  a  r o o m  w i t h  h i s  o r  
h e r  s p o u s e  w h e n  m a r r i e d  r e s i d e n t s  l i v e  
in  t h e  s a m e  f a c i l i t y  a n d  b o t h  s p o u s e s  
c o n s e n t  to  t h e  a r r a n g e m e n t .  W e  d o  n o t  
b e l i e v e  t h a t  t h i s  p r o v i s i o n  g i v e s  a  
r e s i d e n t  t h e  r i g h t  t o  c o m p e l  u n o t h e r  
r e s i d e n t  to  r e l o c a t e  to  a c c o m m o d u t e  a  
s p o u s e .  It m e a n s  t h a t  w h e n  a  r o o m  is  
a v u i l a b l e  fo r  a  c o u p l e  to  s h u r e ,  t h e  
f a c i l i t y  m u s t  p e r m i t  t h e m  to  s h a r e  it  if  
t h e y  c h o o s e .  H o w e v e r ,  it  d o c s  n o t  
c o m p e l  a  f a c i l i t y  to  r e l o c a t e  a n y o n e  to  
a c c o m m o d a t e  t h e  w i s h e s  o f  t h e  m a r r i e d  
c o u p l e .

Comment: A p p r o x i m a t e l y  30 
c o m m e n t e r s  c o m p l a i n e d  a b o u t  t h e  
p r o v i s i o n  a t  r e d e s i g n a t e d  § 403 ,1 0 (n )  o f  
t h e  f i n a l  r u l e  w h i c h  g i v e s  r e s i d e n t s  th o  
r ig h t  to  s e l f - a d m i n i s t e r  d r u g s  u n l e s s  a n  
i n t e r d i s c i p l i n a r y  t e a m  h a s  d e c i d e d  t h a t  
t h i s  p r a c t i c e  Is u n s a f e .

T h e  c o m m e n t e r s  m a i n t a i n  t h a t  a b o u t  
95  p e r c e n t  o f  t h e  r e s i d e n t s  a r e  n o t  
p h y s i c a l l y ,  m e n t a l l y ,  o r  v i s u a l l y  e n p a b ' o  
o f  t h i s  t u s k ,  u n d  i f  t h e  i n t e r d i s c i p l i n a r y  
t e a m  h a s  to  d o c u m e n t  w h y  95  p e r c e n t  o f  
t i ie  r e s i d e n t s  c a n n o t  s e l f - a d m i n i s t e r  
d r u g s ,  a  v e r y  l a r g o  p a p e r w o r k  b u r d e n  j
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w il l  e x i s t .  F u r t h e r m o r e ,  c o m m e n t e r s  
p o i n t e d  o u t  t h a t  t h o s e  r e s i d e n t s  w h o  a r e  
c a p a b l e  o f  s e l f - a d m i n i s t r a t i o n  o f  d r u g s  
r e p r e s e n t  a  p o t e n t i a l  d a n g e r  to  o t h e r  
r e s i d e n t s  i f  t h e y  d o  n o t  m a i n t a i n  p r o p e r  
s e c u r i t y  o f  t h e i r  d r u g s .  W a n d e r i n g  
r e s i d e n t s  a r e  h i g h l y  l i k e l y  t o  f i n d  t h e s e  
s u p p l i e s  a n d  h e l p  t h e m s e l v e s .

R e s p o n se :  T h e  r i g h t  to  s e l f - a d m i n i s t e r  
d r u g s  w a s  p r o m o t e d  n s  a  w a y  to  h e l p  
r e s i d e n t s  m a i n t a i n  a s  m u c h  s e l f - c o n t r o l  
a n d  s e l f - d e t e r m i n a t i o n  u s  p o s s i b l e .  T h i s  
is  p a r t i c u l a r l y  i m p o r t a n t  f o r  r e s i d e n t s  o n  
a  d i s c h a r g e  p l a n  w h o  a r e  p r e p a r i n g  to  
b e c o m e  i n d e p e n d e n t  i n  t h e i r  h o m e s  
a g a i n .  A s  c o m m e n t e r s  h a v e  p o i n t e d  o u t ,  
h o w e v e r ,  t h i s  r ig h t  d o e s  n o t  w e i g h  
f a v o r a b l y  a g a i n s t  t h e  p o t e n t i a l  h a z a r d  it 
m a y  c a u s e  to  o t h e r  r e s i d e n t s  a n d  th e  
p a p e r w o r k  b u r d e n  it  c a n  c r e a t e  fo r  
f a c i l i t i e s .  T h u s ,  w e  h a v e  c h a n g e d  th e  
r e q u i r e m e n t  s o  t h a t  a  r e s i d e n t  h a s  th e  
r i g h t  to  s e l f - a d m i n i s t e r  a  d r u g  o n l y  i f  t h e  
i n t e r d i s c i p l i n a r y  t e a m  d e t e r m i n e s  t h a t  it 
is  s a f e .

S u m m a r y  o f  C h a n g e s  t o  § 483 .10

I n  r e s p o n s e  t o  c o m m e n t s ,  in  a d d i t i o n  
lo  m i n o r  t e c h n i c a l  o r  e d i t o r i a l  c h a n g e s ,  
w e  a r e  m a k i n g  t h e  f o l l o w i n g  c h a n g e s :

•  W e  a r e  r e v i s i n g  a l l  t h e  s u b ­
h e a d i n g s  o f  t h e  r e g u l a t i o n s  t o  s i m p l y  
s t a t e  t h e  s u b j e c t  m a t t e r s  t h a t  f o l lo w s .
F o r  e x a m p l e .  § §  483 .10 ( f)  a n d  483 .10 ( j | .  
f o r m e r l y  d e s i g n a t e d  a s  L e v e l  B 
r e q u i r e m e n t s ,  w i l l  n o w  r e a d  
" G r i e v a n c e s "  a n d  " A c c e s s  a n d  
v i s i t a t i o n  r i g h t s " ,  r e s p e c t i v e l y .  S im i la r ly ,  
t h o s e  2  s u b - h e a d i n g s  a r e  g r o u p e d  u n d e r  
t h e  h e a d i n g  " R e s i d e n t  R i g h t s " ,  f o r m e r l y  
d e s i g n a t e d  a s  a  L e v e l  A  r e q u i r e m e n t .  
H e a d i n g s  w i l l  b e  i t a l i c i z e d .  T h e  u s e  o f  
i t a l i c s  i s  i n t e n d e d  o n l y  t o  a i d  
i d e n t i f i c a t i o n  o f  c a t e g o r i e s  o r  g r o u p i n g s  
o f  r i g h t s ,  n o t  to  i n d i c a t e  a  h i e r a r c h y  o f  
i m p o r t a n c e .

•  I n  § 4 8 3 ,»0 (a )(4 )  w e  a r e  c l a r i f y i n g  
t h a t  w e  d e f e r  t o  t h e  S t a t e  i n  d e a l i n g  
w i t h  i n d i v i d u a l s  d e t e r m i n e d  
i n c a p a c i t a t e d  o r  i n c o m p e t e n t  t h r o u g h  
e i t h e r  a d j u d i c a t i v e  o r  n o n - a d j u d i c a t i v e  
m e a n s .

•  I n  § 4 8 3 .1 0 (a )(4 )  w e  a r e  a d d i n g  n 
p r o v i s i o n  w h i c h  r e c o g n i z e s  S t a t e  
m e c h a n i s m s  to  d e s i g n a t e  l e g a l  
s u r r o g a t e s  t h r o u g h  n o n - j u d i c i a l  m e a n s .

•  i n  § 483 .10 (b )(2 )  w e  u r p  g r a n t i n g  
r e s i d e n t s  a c c e s s  t o  r e c o r d s  w i t h i n  24 
h o u r s  i n c l u d i n g  c l i n i c a l  r e c o r d s .
Facilities ure allowed two working days 
to provide photocopies at the resident's 
expense.

•  I n  § 483 .10 (b )(7 )  w e  i n c l u d e  a  
r e q u i r e m e n t  t h a t  t h e  s t a t e m e n t  o f  r i g h t s  
c o n t a i n  d e t a i l e d  i n f o r m a t i o n  a b o u t  h o w  
to  c o n t a c t  r e l e v a n t  a d v o c a c y  a g e n c i e s .

•  I n  § 463 .10 (b )(0 )  w o  c l a r i f i e d  t h a t  
t h e  r e q u i r e m e n t  a p p l i e s  to  a p p l i c a n t s  f o r  
a d m i s s i o n  to  a  f a c i l i ty .

•  In  § 483 .10[b)(10J  w e  c l a r i f i e d  t h e  
r e q u i r e m e n t  c o n c e r n i n g  n o t i f i c a t i o n  o f  
c h a n g e s  i n  t h e  r e s i d e n t ' s  h e a l t h  
c o n d i t i o n .

•  I n  § 483 .10 (c )(4 )  w e  n o w  p r o v i d e  
t h a t  r e s i d e n t s  b e  i n f o r m e d  o f  t h e  s t a t u s  
o f  a n y  f u n d s  h e l d  in  a c c o u n t  q u a r t e r l y .

•  I n  § 483 .10(c )(6 )  w e  r e q u i r e  a  f a c i l i t y  
to  c o n v e y  a  r e s i d e n t ' s  f u n d s  to  t h e  
e s t a t e  a d m i n i s t r a t o r  w i t h i n  30  d a y s  a f t e r  
t h e  r e s i d e n t ' s  d e a t h .

•  In  § 483 .10(c )(7 )  w e  a r e  r e v i s i n g  th i s  
p r o v i s i o n  to  r e f l e c t  t h e  e x a c t  w o r d i n g  o f  
s e c t i o n s  1 8 1 9 (c )(6 ) (C )  a n d  1 9 1 9 (c )(6 ) (C )  
o f  t h e  A c t ,  t h u s  e l i m i n a t i n g  “o r  p r o v i d e  
s e l f - i n s u r a n c e . ”  W e  a r e  r e p l a c i n g  t h a t  
l a n g u a g e  w i t h  " p r o v i d e  a s s u r a n c e  
s a t i s f a c t o r y  t o  t i ie  S e c r e t a r y . "  U n d e r  
m o s t  c i r c u m s t a n c e s  w c  e x p e c t  N F s  w i l l  
o b t a i n  a  s u r e t y  b o n d  s i n c e  t h e s e  b o n d s  
a r e  i n e x p e n s i v e  n n d  r e a d i l y  a v a i l a b l e  
a n d  t h e  t o t a l  a m o u n t  t h e y  w i l l  n e e d  to  
c o v e r  i s  r e l a t i v e l y  s m a l l .  In  t h e  
i n t e r p r e t i v e  g u i d e l i n e s  w e  w i l l  s p e l l  o u t  
c i r c u m s t a n c e s  u n d e r  w h i c h  w e  w o u l d  
a c c e p t  s e l f - i n s u r a n c e  b u t  t h e  f u c i l i t y  
w o u l d  h a v e  t o  m e e t  s t r i c t  c r i t e r i a  f o r  
f i s c a l  s o l v e n c y .

•  I n  § 483 .10 (e)(3 )  w e  r e m o v e  th e  
r e s t r i c t i o n  o n  r e s i d e n t s  t o  d e n y  a c c e s s  
o f  t h i r d  p a r t y  p a y o r s  t o  p e r s o n a l  a n d  
c l i n i c a l  i n f o r m a t i o n .

•  S e c t i o n  483.10(j) , L e v e l  B 
r e q u i r e m e n t :  A c c e s s  to  f a c i l i ty ,  is 
e f f e c t i v e  o n l y  u n t i l  O c t o b e r  1 , 1 9 9 0 .  W e  
w o u l d  e l i m i n a t e  t h i s  p a r a g r a p h  a n d  
r e d e s i g n a t e  a l l  s u b s e q u e n t  p a r a g r a p h s .

•  In  § 483 .1 0 (n )  ( r e d e s i g n a t e d  f r o m  
§ -183.l0(o))  w e  h a v e  c h a n g e d  t h e  
r e q u i r e m e n t  s o  t h a t  a  r e s i d e n t  h a s  t h e  
r i g h t  t o  s e l f - a d m i n i s t e r  a  d r u g  o n l y  i f  t h e  
i n t e r d i s c i p l i n a r y  t e a m  d e t e r m i n e s  t h a t  it 
is  s a f e .

•  In  § -103.10(oj, R e f u s a l  o f  c e r t a i n  
t r a n s f e r s ,  w e  a r e  a d d i n g  a  n e w  
r e s i d e n t s '  r i g h t  p r o v i s i o n  t o  r e f l e c t  
c h a n g e s  m a d e  b y  s e c t i o n s  4 0 0 8 (h ) (2 ) (G )  
a n d  4 0 01(e )(8 )  o f  O B R A  '90. S p e c i f i c a l l y  
t h e s e  p r o v i s i o n s  a l l o w  a  r e s i d e n t  to  
r e f u s e  t r a n s f e r  f r o m  a  r o o m  in  o n e  
d i s t i n c t  p a r t  o f  a  f a c i l i t y  to  a  r o o m  in  
a n o t h e r  d i s t i n c t  p a r t  o f  t h e  f a c i l i t y  f o r  
p u r p o s e s  o f  o b t a i n i n g  M e d i c a r e  
e l i g i b i l i t y  o r  w i t h o u t  m e d i c a l  
j u s t i f i c a t i o n .

W e  a r e  a l s o  a m e n d i n g  § 483 .10 (bJ(7 )  
t o  r e f l e c t  a  c h a n g e  m a d e  b y  s e c t i o n  
3 0 3 (a ) (2 )  o f  t h e  M e d i c a r e  C a t a s t r o p h i c  
C o v e r a g e  A c t  ( M C C A )  o f  198 8  w h i c h  
w a s  o v e r l o o k e d  in  t h e  F e b r u a r y  2  r u l e .  
S e c t i o n  3 0 3 (a )  o f  M C C A  is  g e n e r a l l y  
r e f e r r e d  t o  a s  the s p o u s a l  
i m p o v e r i s h m e n t  p r o v i s i o n .  T h e  s t a t u t e  
a p p l i e s  to  i n s t i t u t i o n a l i z e d  p e r s o n s  w h o  
h a v o  s p o u s e s  l i v in g  in  t h e  c o m m u n i t y .
T h e  p r o v i s i o n s  e s t a b l i s h  n e w  i n c o m e  
a n d  r e s o u r c e  e l i g ib i l i ty  m e t h o d s  a n d

p r o v i d e  f o r  m o r e  g e n e r o u s  d e d u c t i o n s  
f r o m  i n c o m e  o f  i n s t i t u t i o n a l i z e d  spouse*-  
t o  m e e t  t h e  n e e d  o f  t h e i r  c o m m u n i t y  
s p o u s e s  a n d  o t h e r  f a m i ly  m e m b e r s  
w h e n  c a l c u l a t i n g  h o w  m u c h  
i n s t i t u t i o n a l i z e d  s p o u s e s  c o n t r i b u t e  t o  
t h e  c o s t  o f  t h e i r  c a r e .

S e c t i o n  3 0 3 (a )  o f  M C C A .  a m e n d e d  
s e c t i o n  1 9 1 9 (c ) ( l ) (B )( i )  b y  a d d i n g  a n  
a d d i t i o n a l  r e q u i r e m e n t  t h a t  n u r s i n g  
f a c i l i t i e s  i n f o r m ,  o r a l l y  a n d  in  w r i t in g ,  
e a c h  r e s i d e n t  a t  t h e  t i m e  o f  a d m i s s i o n  o f  
t h e  r e q u i r e m e n t s  a n d  p r o c e d u r e s  fo r  
e s t a b l i s h i n g  M e d i c a i d  e l ig ib i l i ty ,  
i n c l u d i n g  t h e  r i g h t  ( in  t h e  c a s e  o f  
m a r r i e d  c o u p l e s  w h e r e  o n l y  o n e  s p o u s e  
i s  i n s t i t u t i o n a l i z e d )  to  r e q u e s t  a n d  h a v e  
t h e  a p p r o p r i a t e  a g e n c y  w i t h i n  t h e  S t a t e  
a s s e s s  c o u p l e s '  r e s o u r c e s .  R e s o u r c e  
a s s e s s m e n t s  r e q u e s t e d  u n d e r  t h i s  
p r o v i s i o n  a r e  a s s e s s m e n t s  d e s c r i b e d  in  
s e c t i o n  1924(c)(1 )(B )  o f  t h e  A c t  a n d  m a y  
b e  r e q u e s t e d  b y  e i t h e r  m e m b e r  o f  a  
c o u p l e  o r  a  r e p r e s e n t a t i v e  a c t i n g  o n  
b e h a l f  o f  e i t h e r  s p o u s e .  S u c h  
a s s e s s m e n t s  a r e  e v a l u a t i o n s  o f  
r e s o u r c e s  h e l d  b y  c o u p l e s  a s  o f  t h e  
b e g i n n i n g  o f  c o n t i n u o u s  p e r i o d s  o f  
i n s t i t u t i o n a l i z a t i o n  to  d e t e r m i n e  t h e  
t y p e  a n d  v a l u e  o f  r e s o u r c e s  w h i c h  
w o u l d  b e  u s e d  to  d e t e r m i n e  M e d i c a i d  
e l i g i b i l i t y  i f  t h e  i n s t i t u t i o n a l i z e d  m e m b e r  
o f  a  c o u p l e  a p p l i e d  f o r  M e d i c a i d .  
C o u n t a b l e  r e s o u r c e s  h e l d  b y  c o u p l e s  a s  
o f  t h e  b e g i n n i n g  o f  t h e  m o s t  r e c e n t  
p e r i o d  o f  i n s t i t u t i o n a l i z a t i o n  a r e  u s e d  in  
p a r t  o f  t h e  M e d i c a i d  e l i g ib i l i ty  
d e t e r m i n a t i o n  p r o c e s s ,  r e g a r d l e s s  o f  
w h e n  a  M e d i c a i d  a p p l i c a t i o n  i s  f i le d .

Thus, such arrangements will be 
useful to couples in financial planning 
and should produc* a more accurate 
accounting of each spouse’s resources 
should a Medicaid application be filed 
some time in the future. States are 
permitted to charge reasonable fees for 
assessments requested by couples w h o  
have not applied for Medicaid. No 
charge is permitted when a computation 
of a couple’s resources is made in 
conjunction with a Medicaid 
application. Therefore, residents must 
be made aware of any fees associated 
with such assessments. At the 
completion of an nssessment. each 
spouse will be provided a copy of the 
assessment and the documentation used 
to make it. Such persons are also 
provided notices advising couples that 
they do not have the right to appeal the 
assessment findings at the time the 
assessments are made but have the 
opportunity to uppenl findings if and 
when the institutionalized spouse 
upplies for Medicaid.
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Section 483.12 Admission, Transfer, 
and Discharge Rights
Summary of Provisions

In the finnl rule w e  created a new 
requirement called Admission, transfer 
and discharge rights, § 483 .12 ,  based on 
wording from O B R A  '8 7  provisions.

Paragraph (a), Transfer and discharge, 
defines transfer and discharge of a 
resident. The paragraph also specifies 
the requirements and documentation 
needed for transfer or discharge of a 
resident and specifies that a facility 
must notify the resident und a family 
member or legal representative of a 
transfer or discharge.

N e w  p a r a g r a p h  (b),  N o t i c e  o f  b e d - h o l d  
p o l i c y  a n d  r e a d m i s s i o n ,  l a r g e l y  
i n c o r p o r a t e s  O B R A  '87  p r o v i s i o n s  in  
n e w  s e c t i o n  1 9 1 9 (c ) (2 ) (D )  o f  t h e  A c t .
This paragraph requires that facilities 
provide written information lo the 
resident and a family member or legal 
representative that specifics ihe 
duration of the bed-hold policy, if any, 
under the State plan, and the facility’s 
policies on bed hold periods before a 
resident is transferred lo a hospital or 
for therapeutic leave, and at the time of 
transfer.

P a r a g r a p h  (c), E q u a l  a c c e s s  to  q u a l i t y  
c a r e ,  i m p l e m e n t s  t h e  O B R A  '87  
p r o v i s i o n  in  n e w  s e c t i o n  1 9 1 9(c )(4 )  o f  
t h e  A c t ,  w h i c h  p r o v i d e s  t h a t  a  f a c i l i ty  
m u s t  e s t a b l i s h  a n d  m a i n t a i n  i d e n t i c a l  
p o l i c i e s  a n d  p r a c t i c e s  r e g a r d i n g  t r a n s f e r ,  
d i s c h a r g e ,  a n d  t h e  p r o v i s i o n  o f  s e r v i c e s  
u n d e r  t h e  S t a t e  p l a n  f o r  a l l  i n d i v i d u a l s  
r e g a r d l e s s  o f  s o u r c e  o f  p a y m e n t .

Paragraph (d), Admission, policy, 
incorporates O B R A  '8 7  provisions in 
section 1919(c)(5 )  of the Act, w h i c h  
prohibit facilities from—

• Requiring a third party guarantee of 
payment ns a condition of admission, 
expedited admission, or continued stay 
in the facility: and

• Charging, soliciting, accepting or 
receiving, in addition to any amount 
required to be paid under tiie State plan, 
unygift, r ley, donation or other 
consider:' n as a condition of 
admission, expedited admission or 
continued stay in the facility.

A  facility must not—

• Require residents or potential 
residents to waive their rights to 
Medicare or Medicaid, and

• Require oral or written assurance 
that residents or potential residents are 
not eligible, or will not apply for,
Medicnre or Medicaid benefits. These 
provisions are intended to prevent 
discrimination against individuals 
entitled to Medicare or Medicoid 
benefits.

Comment and Responses

Comment: A  c o m m e n t e r  w a n t e d  lo 
k n o w  w h a t  w o u l d  p r e v e n t  f a c i l i t i e s  f r o m  
" d u m p i n g "  r e s i d e n t s  w h o m  t h e y  v i e w e d  
a s  u n d e s i r a b l e  a n d  r e q u e s t e d  t h e  
r e g u l a t i o n  a s s u r e  t h a t  f a c i l i t i e s  d o  n o t  
ju s t i f y  t h i s  t y p e  o f  t r a n s f e r  o r  d i s c h a r g e  
b y  n o t  p r o v i d i n g  a  s e r v i c e  n o r m a l l y  
c o v e r e d  b y  t h e  s t a t u t o r y  d e f i n i t i o n s  o f  
n u r s i n g  f a c i l i t y  o r  s k i l l e d  n u r s i n g  f a c i l i t y  
s e r v i c e s .  A n o t h e r  c o m m e n t e r  
s p e c i f i c a l l y  a d d r e s s e d  t h e  s i t u a t i o n  o f  
r e s i d e n t s  w i t h  d e m e n t i a ,  w h o  m a y  b e  
v i e w e d  a s  a  t h r e a t  to  t h e  s a f e t y  o f  o t h e r  
r e s i d e n t s ,  a n d  o p p o s e d  t h e i r  d i s c h a r g e  
w h e r e  t h e  f a c i l i t y  f a i l s  to  p r o v i d e  
a p p r o p r i a t e  c a r e .

Response: T h e  f a c i l i t y  m u s t  n o t  
t r a n s f e r  o r  d i s c h a r g e  a  r e s i d e n t  u n l e s s  it 
i s  n e c e s s a r y  f o r  t h e  r e s i d e n t ’s  w e l f a r e  
a n d  t h e  r e s i d e n t ' s  n e e d s  c a n n o t  b e  m e t  
in  t h e  f a c i l i t y  (§  4 8 3 .1 2 {a ) ( l ) ( i ) ) :  t h e  
t r a n s f e r  o r  d i s c h a r g e  i s  a p p r o p r i a t e  
b e c a u s e  t h e  r e s i d e n t ' s  h e a l t h  h a s  
i m p r o v e d  s u f f i c i e n t l y  s o  t h a t  t h e  
r e s i d e n t  n o  l o n g e r  n e e d s  t h e  s e r v i c e s  
p r o v i d e d  b y  t h e  f a c i l i t y  
(§ 4 8 3 .1 2 (a ) ( l ) ( i i ) ) ;  t h e  s a f e t y  o r  h e a l t h  o f  
i n d i v i d u a l s  in  t h e  f a c i l i t y  i s  e n d a n g e r e d  
(§ 4 8 3 .1 2 (a ) (1 )  (iii) a n d  (iv)) ;  o r  t h e  
r e s i d e n t  h a s  f a i l e d ,  a f t e r  r e a s o n a b l e  
n o t i c e ,  to  p a y  h i s / h e r  b i l l  
(8 4 0 3 .1 2 ( a ) ( l ) (v ) ) .

T h e  f a c i l i t y  m u s t  p r o v i d e  s e r v i c e s  
a c c o r d i n g  l o  t h e  p r o v i s i o n s  o f  s e c t i o n s  
1 8 1 9 (h ) (4 ) (A )  (i) t h r o u g h  (v i)  a n d  
1 9 1 9 (b ) (4 ) (A )  (i) t h r o u g h  (vi)  o f  t h e  A c t  
t o  t h e  e x t e n t  n e e d e d  to  fulfi l!  a l l  p l a n s  o f  
c a r e :  n u r s i n g  a n d  r e l a t e d  s e r v i c e s  a n d  
s p e c i a l i z e d  r e h a b i l i t a t i v e  s e r v i c e s  to  
a l l o w  o r  m a i n t a i n  t h e  h i g h e s t  
p r a c t i c a b l e  p h y s i c a l ,  m e n t a l ,  a n d  
p s y c h o s o c i a l  w e l l - b e i n g  o f  e a c i i  
r e s i d e n t ;  p h a r m a c e u t i c a l  s e r v i c e s ;  
d i e t a r y  s e r v i c e s :  a n  o n g o i n g  p r o g r a m  o f  
a c t i v i t i e s :  a n d  r o u t i n e  d e n t a l  s e r v i c e s .  
T h u s ,  a  f a c i l i t y  w o u l d  b e  o u t  o f  
c o m p l i a n c e  i f  i t  r e f u s e d  to  p r o v i d e  a  
s t a t u t o r i l y  d e f i n e d  s e r v i c e  in  o r d e r  to  
e l i m i n a t e  c e r t a i n  r e s i d e n t s  u n d e r  o n e  o f  
t h e  t r a n s f e r  r e a s o n s  s t a t e d  a b o v e .

Comment: S e v e r a l  c o m m e n t e r s  u r g e d  
t h a t  t h e  a p p l i c a b i l i t y  o f  t h e  O B R A  '87 
t r a n s f e r  a n d  d i s c h a r g e  p r o v i s i o n s  h e  
c l e a r l y  e x p l a i n e d .  T h e y  s p e c i f i c a l l y  
w a n t e d  t o  c l a r i f y  t h a t  t h e s e  p r o v i s i o n s  
a p p l y  to  i n t e r  n o t  i n t r a  f a c i l i t y  t r a n s f e r  
e n d  d i s c h a i g e .

Response; O B R A  '0 7  c l e a r l y  i n t e n d s  
t i i a t  t h e  t r a n s f e r  a n d  d i s c h a r g e  
p r o v i s i o n s  a p p l y  to  r e s i d e n t s  w h o  a r e  
t r a n s f e r r e d  o r  d i s c h a r g e d  " f r o m  th e  
f a c i l i t y " .  T h e r e  a r e  t w o  s t a t u t o r y  
r e f e r e n c e s  t h a t  s u p p o r t  t h i s  c o n t e n t i o n .  
O n e  i s  a t  s e c t i o n  1 9 1 9 (c ) (2 ) (A )  o f  t h e  A c t  
w h i c h  s t a t e s  t h a t  " A  n u r s i n g  f a c i l i t y  
m u s t  p e r m i t  e a c h  r e s i d e n t  to  r e m a i n  in  
t h e  f a c i l i t y  a n d  m u s t  n o t  t r a n s f e r  n n d

d i s c h u r g c  th e  r e s i d e n t  from  the fac ility  
( e m p h a s i s  a d d e d )  u n l e s s  * * * T h e r e  
is  a n  i d e n t i c a l  M e d i c a r e  p r o v i s i o n  a t  
s e c t i o n  1 0 1 9 (c ) (2 ) (A )  o f  t h e  A c t .  S i m i l a r  
l a n g u a g e  a t  s e c t i o n s  1819(c)(2 ) (C )  a n d  
1 9 1 9 (c ) (2 ) (C )  m a k e s  r e f e r e n c e  to  t r a n s f e r  
from  the facility . T h u s ,  t h e  t r a n s f e r  a n d  
d i s c h a r g e  p r o v i s i o n s  m u s t  r e f e r  to  
m o v e m e n t  o f  t h e  r e s i d e n t  f r o m  o n e  
f a c i l i t y  to  a n o t h e r  f a c i l i ty  a n d  n o t  w i t h i n  
a  f a c i l i ty .

A n o t h e r  p r o v i s i o n  o f  O B R A  '87 
s u p p o r t s  t h i s  v i e w  in a n o t h e r  w a y .  
S e c t i o n s  1 8 1 9 ( c ) ( l ) (A ) (v ) ( I l )  n n d  
1 9 1 9 ( c ) ( l ) (A ) (v ] (H )  o f  t h e  A c t  g iv e  t h e  
r e s i d e n t  t h e  r ig h t  " t o  r e c e i v e  n o t i c e  
b e f o r e  r o o m  o r  r o o m m a t e  o f  t h e  r e s i d e n t  
i n  t h e  f a c i l i t y  i s  c h a n g e d . ” If  t h e  l a w  h a d  
i n t e n d e d  fo r  t h e  t r a n s f e r  u n d  d i s c h a r g e  
p r o v i s i o n s  to  a p p l y  to  i n t r a  f a c i l i ty  
t r a n s f e r ,  t h e r e  w o u l d  h a v e  b e e n  n o  
r e a s o n  fo r  t h i s  p r o v i s i o n .  F u r t h e r ,  
s e c t i o n s  1 8 1 9 (a )  a n d  1 919(a )  d e f i n e  a  
p a r t i c i p a t i n g  f a c i l i t y  in t e r m s  o f  b e i n g  
* * * " a n  i n s t i t u t i o n  (o r  a  d i s t i n c t  p a r t  
o f  a n  i n s t i t u t i o n ) , "  T h u s ,  i f  a  r e s i d e n t  is  
t r a n s f e r r e d  f ro m  a  n u r s i n g  f a c i l i ty  u n i t  
( i.e. , d i s t i n c t  p a r t )  to a  s k i l l e d  u n i t  (i.e., 
d i s t i n c t  p a r t )  o f  t h e  s a m e  p h y s i c a l  p l a n t ,  
t h e y  a r e  b e i n g  t r a n s f e r r e d  o u t s i d e  o f  o n e  
f a c i l i t y  ( in  t h i s  c a s e ,  t h e  i n t e r m e d i a t e  
c a r e  u n i t )  n n d  i n t o  a n o t h e r ,  a n d  Ihe  
t r a n s f e r  n n d  d i s c h a r g e  p r o v i s i o n s  o f  
O B R A  '8 7  w o u l d  a p p l y .

W e  h a v e  c l a r i f i e d  t h i s  i s s u e  b y  a d d i n g  
a  d e f i n i t i o n  o f  t r a n s f e r  a n d  d i s c h a r g e  to  
§ 4 8 3 .1 2 (a )  a t  p a r a g r a p h  (1). T h i s  
d e f i n i t i o n  s t a t e s  t h a t  " t r a n s f e r  a n d  
d i s c h a r g e "  i n c l u d e s  t h e  m o v e m e n t  o f  a  
r e s i d e n t  to  a  b e d  o u t s i d e  o f  t h o  c e r t i f i e d  
f a c i l i t y  w h e t h e r  t h a t  b e d  is  w i t h i n  t h e  
s a m e  p h y s i c a l  p l a n t  o r  n o t .  T r a n s f e r  a n d  
d i s c h a r g e  d o e s  n o t  r e f e r  to  m o v e m e n t  o f  
a  r e s i d e n t  lo  a  b e d  w i t h i n  t h e  s a m e  
c e r t i f i e d  f a c i l i ty .  A s  a  r e s u l t  o f  t h i s  
a d d i t i o n ,  a l l  s u b s e q u e n t  p a r a g r a p h s  a r e  
r e d e s i g n a t e d .

W o  h a v e  a l s o  a d d e d  a  n e w  r e s i d e n t s '  
r ig h t  a t  § 4 83 .10 (o )  to  r e f l e c t  t h e  
p r o v i s i o n s  o f  s e c t i o n s  4008 (h ) (2 ) (G )  a n d  
4 3 0 1(e )(8 )  o f  O B R A  '90. T h e s e  t w o  
s e c t i o n s  o f  t h e  l a w  m a d e  e x p l i c i t  u n  
e x i s t i n g  r ig h t  o f  p a t i e n t s  to  a v o i d  
t r a n s f e r s  f r o m  " d i s t i n c t  p a r t "  S N F s  to  
" d i s t i n c t  p a r t "  N F s  o r  v i c e  v e r s a  fo r  
p u r p o s e  o f  m a n i p u l a t i n g  p a y m e n t s  
u n d e r  M e d i c a r e  o r  M e d i c a i d .

Briefly, both Medicare and Medicaid 
permit a S N F  or N F  to he a "distinct 
part" of an institution, and institutions 
often choose to designate one distinct 
part for Medicare, or a distinct part for 
Medicaid, or both. Since Medicare 
payment can only be made when the 
beneficiary is in a S N F  (or distinct part 
of an institution that is participating us a 
SNF) and Medicaid puyment can onlv 
be made to a N F  (or a distinct part of an
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institution that is participating as a NF) 
States and institution operators often 
have the incentive to relocate residents 
from one distinct part to another, for 
example:

•  A  f a c i l i ty  w i t h  a  s m a l l  M e d i c a r e  
d i s t i n c t  p a r t  m a y  w i s h  t o  m o v e  r e s i d e n t s  
w h o s e  M e d i c a r e  c o v e r a g e  i s  e x h a u s t e d  
to  d i s t i n c t  p a r t  t h a t  d o e s  n o t  p a r t i c i p a t e  
i n  M e d i c a r e  s o  t h a t  a  n e w  M e d i c a r e  
p a t i e n t  c a n  b e  p l a c e d  in  t h e  v a c a t e d  
b e d :  o r

• A  S t a t e  m a y  w i s h  a  d u a l l y  e n t i t l e d  
b e n e f i c i a r y  ( i . e , a  b e n e f i c i a r y  w h o  i3 
e l ig ib l e  f o r  b o t h  M e d i c a r e  n n d  M e d i c a i d  
p a y m e n t s )  to  b e  t r a n s f e r r e d  to  a  d i s t i n c t  
p a r t  o f  a  f a c i l i t y  t h a t  p a r t i c i p a t e s  in  t h e  
M e d i c a r e  p r o g r a m  s o  t h a t  p a y m e n t  
w o u l d  n o t  b e  m a d e  u n d e r  t h e  S t a t e ' s  
M e d i c a i d  p r o g r a m .  ( T h i s  p r o g r a m  
o c c u r r e d  f r e q u e n t l y  b e f o r e  t h e  r e p e a l  o f  
M C C A  '88 , w h e n  t h e r e  w a s  n o  M e d i c a r e  
r e q u i r e m e n t  f o r  a  3 d a y  h o s p i t a l  s t a y  fo r  
S N F  e n t i t l e m e n t  a n d  t h e  b e n e f i t  w a s  
c a l c u l a t e d  o n  a n  a n n u a l  b a s i s .  I t  w a s  
a l l e g e d  t h a t  r e s i d e n t s  w e r e  t r a n s f e r r e d  
f ro m  o n e  d i s t i n c t  p a r t  ( M e d i c a i d )  to  
a n o t h e r  ( M e d i c a r e )  t o  s h i f t  l i a b i l i t y  f ro m  
o n e  p r o g r a m  t o  a n o t h e r . )
Both types of transfers were 

inappropriate under existing rules; 
however, there were reports of 
inappropriate transfers which led to the 
inclusion of ibis explicit right in O B R A  
•flD.
Tne language in the n e w  right includes 

a statement that a refusal to consent to 
a transfer does not affect Medicaid 
eligibility or entitlement. This language 
means only that a State m a y  not refuse 
to make Medicaid payment because a 
resident declines lo be admitted to a 
distinct part in which the Medicare 
program could make payment. It does 
not create n ew Medicaid entitlement or 
expand entitlement to individuals who 
are in facilities (or distinct parts of 
facilities) that do not participate in the 
Medicaid program as NFs.

Comment: S e v e n  c o m m e n t e r s  
o b j e c t e d  to  t h e  p r o v i s i o n  a t  
§ 4 8 3 .12 (a)(2 ) (v ) ,  w h i c h  p r o h i b i t s  
f a c i l i t i e s  f r o m  t r a n s f e r r i n g  o r  
d i s c h a r g i n g  a  r e s i d e n t  f o r  3 0  d a y s  in  
c a s e s  w h e r e  t h e  r e s i d e n t  h a s  n o t  p a i d  
h i s  o r  h e r  b i l l  o r  h a s  n o t  h a d  h i s  o r  h e r  
b i l l  p a i d  b y  M e d i c a r e  o r  M e d i c a i d .  T h e y  
w a n t e d  to  a d d  a  p r o v i s i o n  t h a t  w o u l d  
a l l o w  t h e m  t o  t r a n s f e r  o r  d i s c h a r g e  a  
r e s i d e n t  w i t h o u t  3 0  d a y s  n o t i c e  w h e n  
M e d i c a r e ,  M e d i c a i d ,  o r  o t h e r  t h i r d  p a r l y  
p a y o r  a b r u p t l y  t e r m i n a t e d  p a y m e n t  f o r  
t h e  r e s i d e n t .  W i t h o u t  t h i s  p r o v i s i o n ,  
t h e y  c l a i m  t h e y  w o u l d  h a v e  to  p r o v i d e  
u p  to  3 0  d a y s  o f  f r e e  c a r e  w h e n  p a y m e n t  
is  d e n i e d  w i t h o u t  n o t i c e  b y  M e d i c a r e ,  
M e d i c a i d ,  o r  t h i r d  p a r t y  p a y o r .

Response: T h e  p r o v i s i o n  a t  
8 48 3 .1 2 (a )(5 )  r e q u i r i n g  n 30  d a y  n o t i c e

b e f o r e  t r a n s f e r r i n g  o r  d i s c h a r g i n g  a  
r e s i d e n t  b e c a u s e  o f  n o n p a y m e n t  o f  
s e r v i c e s  i s  a  s t a t u t o r y  r e q u i r e m e n t  
f o u n d  a t  s e c t i o n s  1 8 1 0 (c ) (2 ) (A ) (v )  a n d  
1 9 1 9 (c ) (2 ) (A ) (v )  o f  th o  A c t .  C o n g r e s s  
s p e c i f i c a l l y  i n t e n d e d  a  30  d a y  n o t i c e  
b e c a u s e  a t  s e c t i o n s  1819(c)(2 ) (B )( i i )  a n d  
1919(c)(2 ) (B )( i i )  it  e x e m p t e d  a  3 0  d a y  
n o t i c e  f o r  a  n u m b e r  o f  r e a s o n s  (e.g .,  Ih e  
t r a n s f e r  o r  d i s c h a r g e  i s  n e c e s s a r y  f o r  t h e  
h e a l t h ,  s a f e t y ,  o r  w e l f a r e  o f  t h e  r e s i d e n t  
o r  t h e  r e s i d e n t  b u s  n o t  l i v e d  in  t h e  
f a c i l i t y  f o r  30  d a y s )  b u t  n o t  f o r  
n o n p a y m e n t  o f  s e r v i c e s .  W e  i n t e r p r e t  
t h i s  e x e m p t i o n  a s  l e a v i n g  t h e  
D e p a r t m e n t  w i t h o u t  d i s c r e t i o n  to  
c o n s i d e r  I h e  c o m m e n t e r ’s  s u g g e s t i o n .

Comment: T w o  c o m m e n t e r s  
a d d r e s s e d  t h e  r e q u i r e m e n t  a t  
§ 4 8 3 .1 2 (a )(3 ) ( i )  ( r e d e s i g n a t e d  to  
§ 4 8 3 .1 2 (a ) (4 ) ( i j )  w h i c h  p r o v i d e s  t h a t  t h e  
f a c i l i t y  n o t i f y  t h e  r e s i d e n t  a n d ,  i f  k n o w n ,  
a  f a m i l y  m e m b e r  o r  l e g a l  r e p r e s e n t a t i v e  
o f  t h e  t r a n s f e r  o r  d i s c h a r g e  a n d  t h e  
r e a s o n s  f o r  t h e  m o v e .  O n e  s u g g e s t e d  
t h a t  w e  i n c l u d e  t h e  w o r d  " w r i t t e n ”  to  
c o n f o r m  t o  t h e  r e q u i r e m e n t  in 
§ 48 3 .1 2 (a ) (5 )  ( w r i t t e n  n o t i c e ) .  T h e  o t h e r  
c o m m e n t e r  s u g g e s t e d  t h a t  w e  a l s o  
m o d i f y  t h i s  p r o v i s i o n  b y  a d d i n g  to  t h e  
e n d  o f  t h e  s t a t e m e n t  " i n  a  l a n g u a g e  a n d  
m a n n e r  t h a t  t h e  r e s i d e n t  u n d e r s t a n d s . "

Response: W e  agree, for clarification 
purposes, to modify this provision lo 
include the suggested revisions to read 
as follows: "Notify the resident, and. if 
known, a family member or legal 
representative of the resident of the 
transfer or discharge and the reasons for 
the move in writing and in a language 
and manner they understand."

Comment: A  c o m m e n t e r  a s k e d  
w h e t h e r  a  f a c i l i t y  m u s t  p r o v i d e  n o t i c e  o f  
t r a n s f e r  o r  d i s c h a r g e  to  r e s i d e n t s  w h o  
h a v e  r e s i d e d  l e s s  t h a n  3 0  d a y s  i n  t h e  
f a c i l i ty ,  a n d  a n o t h e r  n o t e d  t h a t  t h i s  
s e e m 3 to  b e  a  d i s c r i m i n a t o r y  p r a c t i c e  
a g a i n s t  n e w  r e s i d e n t s .  T h e  p r o v i s i o n s  o f  
r e d e s i g n a t e d  § 4 8 3 .1 2 (a )(2 )  (i) t h r o u g h
( v i ) , d e s c r i b e  t h o  c i r c u m s t a n c e s  in  w h i c h  
a  r e s i d e n t  m a y  b e  g i v e n  30  d a y s  n o t i c e .  
T h e s e  d a t e s  d o  n o t  a p p l y  w h e n  t h e  
r e s i d e n t  h a s  l i v e d  in  t h e  f a c i l i t y  l e s s  
t h a n  3 0  d a y s  (§ 4 8 3 .12 (a )(4 ) ( i i ) (E ]  
r e d e s i g n a t e d  n s  § 483 .12(a)(5 )( i i ) (E )) .

Response: The facility bus n o  
obligation to notify residents w h o  have 
lived in the facility les3 than 30 days.
T h e  r e g u l a t i o n  a t  r e d e s i g n a t e d  
§ 4U3.12(a)(5)(i i)(F.)  i m p l e m e n t s  t h e  
s t a t u t o r y  p r o v i s i o n  a t  s e c t i o n s  
1019(c)(2 )(D )( ii ) ( IV )  a n d  
1 9 1 0 (c j(2 ) (B )( i i ) ( !V )  o f  t h e  A c t ,  w h i c h  
e x c l u d e s  r e s i d e n t s  w i t h  l e s s  t h a n  30 
d a y s  r e s i d e n c y  f ro m  t h e  r e q u i r e m e n t  o f  
p r o v i d i n g  a d v a n c e  t r a n s f e r  o r  d i s c h a r g e  
n o t i c e .

Comment: A  commenter noted that 
t h o  transfer and discharge requirements

a r e  o v e r l y  c u m b e r s o m e ,  p a r t i c u l a r l y  
b e c a u s e  f a c i l i t i e s  a r e  a l r e a d y  
o v e r b u r d e n e d  w i t h  p a p e r w o r k .

Response: W e  a r e  n o t  a b l e  to  
e l i m i n a t e  o r  m a k e  m a j o r  m o d i f i c a t i o n s  
to  t h e s e  r e q u i r e m e n t s  s i n c e  t h e y  a r e  
s p e c i f i c a l l y  r e q u i r e d  b y  O B R A  ’87 
p r o v i s i o n s .  H o w e v e r ,  w e  w e l c o m e  a n y  
s u g g e s t i o n s  f o r  w a y s  t h a t  t h e  l a w  c o u l d  
b e  a m e n d e d  t o  m a k e  t h e s e  r e q u i r e m e n t s  
l e s s  c u m b e r s o m e .

Comment: A  c o m m e n t e r  
r e c o m m e n d e d  i n c l u s i o n  o f  a  
r e q u i r e m e n t  t h a t  a n y  d e t e r m i n a t i o n  o f  
n e e d  to  t r a n s f e r ,  e x c e p t  in  a n  
e m e r g e n c y ,  s h o u l d  b e  m a d e  in  
c o n s u l t a t i o n  w i t h  a  m u l t i d i s c i p l i n a r y  
a s s e s s m e n t  a n d  c a r e  p l a n n i n g  t e a m .

Response: W e  r e q u i r e  a t  
§ 4B3.12(a)(2 )( i)  ( r e d e s i g n a t e d  f ro m  
§ 4 8 3 .1 2 ( a ) ( l ) ( i j )  t h a t  w h e n  a  f a c i l i ty  
t r a n s f e r s  o r  d i s c h a r g e s  a  r e s i d e n t  u n d e r  
a n y  c i r c u m s t a n c e s  a s  d e s c r i b e d  u n d e r  
§ 4 3 8 .12 (a )(2 )  (i) t h r o u g h  (v) , 
d o c u m e n t a t i o n  m u s t  b e  m a d e  b y  t h e  
r e s i d e n t ' s  a t t e n d i n g  p h y s i c i a n  
(§ 483 .12{a)(3)( i))  o r .  a s  r e q u i r e d  a t  
§ 4 8 3 .12 (a )(3 ) ( i i ) .  a  p h y s i c i a n .  T h i s  d o e s  
n o t  p r e v e n t  a n  i n t e r d i s c i p l i n a r y  t e a m  
f ro m  m a k i n g  a  r e c o m m e n d a t i o n  f o r  
d i s c h a r g e  o r  t r a n s f e r  b u t  m a k e s  t h e  
p h y s i c i a n  t h e  f i n a l  a r b i t e r  o f  t h e  
a p p r o p r i a t e n e s s  o f  t h e  d e c i s i o n .

Comment: A  c o m m e n t e r  e x p r e s s e d  
t h e  b e l i e f  t h a t  a  r e s i d e n t  s h o u l d  b e  
a l l o w e d  to  r e t u r n  to  I h e  f a c i l i ty  u n d e r  
b e d - h o l d  p r o v i s i o n s  in  c a s e s  w h e r e  a n  
a c u t e  e p i s o d e  o f  m e n t a l  i l l n e s s  (M l)  
o c c u r s .

Response: T h e  r e q u i r e m e n t  a t  
§ 483 .12(h)(3)  a l r e a d y  p r o v i d e s  t h a t  t h e  
f a c i l i t y  m u s t  e s t a b l i s h  a n d  f o l l o w  a  
w r i t t e n  p o l i c y  u n d e r  w h i c h  a  r e s i d e n t  
w h o s e  h o s p i t a l i z a t i o n  o r  t h e r a p e u t i c  
l e a v e  e x c e e d s  t h e  b e d - h o l d  p e r i o d  u n d e r  
t h e  S t a t e  p l u n  is  a d m i t t e d  lo  t h e  f a c i l i t y  
i m m e d i a t e l y  u p o n  t h e  f i r s t  a v a i l a b i l i t y  
o f  a  b e d  i n  a  s e m i - p r i v a t e  r o o m  if  t h e  
r e s i d e n t  r e q u i r e s  t h e  s e r v i c e s  p r o v i d e d  
b y  t h e  f a c i l i t y  a n d  i s  e l i g ib l e  f o r  
M e d i c a i d .  I f  t h i s  s i t u a t i o n  f o l l o w s  a n  
a c u t e  e p i s o d e  o f  M I ,  t h e n  t h e  b e d - h o l d  
p r o v i s i o n s  a p p l y .  T h u s ,  w e  s e e  n o  n e e d  
fo r  a d d i t i o n a l  r e g u l a t i o n s .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  a  r e s i d e n t ' s  n o t i c e  o f  t r a n s f e r  o r  
d i s c h a r g e  a s  r e q u i r e d  u n d e r  
r e d e s i g n a t e d  § 4 8 3 .1 2  (a )(3 )  s h o u l d  b e  
g i v e n  i m m e d i a t e l y  in  t h o s e  
c i r c u m s t a n c e s  w h e r e  I h e  3 0 - d a y  n o t i c e  
is n o t  p o s s i b l e .  I t  w a s  a l s o  
r e c o m m e n d e d  t h a t  u p o n  a  r e s i d e n t ' s  
s u c c e s s f u l  a p p e a l  a f t e r  t r a n s f e r ,  a  
r e s i d e n t  s h o u l d  b e  r e t u r n e d  i m m e d i a t e l y  
to  t h e  f a c i l i ty  o r ,  in  t h o s e  c a s e s  w h o r e  
t h e  a p p e a l  i s  m a d e  b e f o r e  t r a n s f e r ,  a n y  
a c t i o n  s h o u l d  b e  s t a y e d  p e n d i n g  
d e t e r m i n a t i o n  o f  t h e  a p p e a l .
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Response: W e  n a v e  o u t l i n e d  t h o s e  
c i r c u m s t a n c e s  u n d e r  w h i c h  a  3 0 - d a y  
n o t i c e  w o u l d  n o t  h a v e  to  b e  g i v e n  f o r  a  
t r a n s f e r  o r  d i s c h a r g e  u n d e r  r e d e s i g n a t e d  
§ 403 .12  (a)(5 ) ( i i )  (A )  t h r o u g h  (E),  T h e  
n o t i c e  m a y  b e  m a d e  a s  s o o n  a s  
p r a c t i c a b l e  b e f o r e  t r a n s f e r  o r  d i s c h a r g e  
w h e n  t h e  s a f e t y  o f  t h e  i n d i v i d u a l s  in  t h e  
f a c i l i ty  is  e n d a n g e r e d ,  t h e  r e s i d e n t ' s  
h e a l t h  i m p r o v e s  to  a l l o w  f o r  a n  
i m m e d i a t e  d i s c h a r g e ,  o r  t h e  r e s i d e n t  h a s  
n o t  r e s i d e d  i n  t h e  f a c i l i t y  f o r  30  d a y s .

W i t h  r e g a r d  to  a  r e s i d e n t ’s  a p p e a l  
r i g h t s  fo r  t r a n s f e r s  a n d  d i s c h a r g e ,  w e  
a r e  c u r r e n t l y  e s t a b l i s h i n g  in  a  s e p a r a t e  
r e g u l a t i o n  r e q u i r e m e n t s  t h e  S t a t e s  m u s t  
m e e t  to  p r o v i d e  a  f c ' r  m e c h a n i s m  f o r  
h e a r i n g  a p p e a l s  o n  t r a n s f e r  o r  
d i s c h a r g e s  f r o m  s k i l l e d  n u r s i n g  
f a c i l i t i e s .  C o m m e n t s  a b o u t  t h e s e  
a p p e a l s  t h a t  w e  r e c e i v e d  in  c o n n e c t i o n  
w i t h  t h i s  r e g u l a t i o n  h a v e  b e e n  
c o n s i d e r e d  i n  t h e  p r o c e s s  o f  d r a f t i n g  t h e  
N P R M  o n  a p p e a l s  w h i c h  w i l l  a l s o  b e  
s u b j e c t  to  p u b l i c  c o m m e n t  w h e n  i t  i s  
p u b l i s h e d .

Comment: T e n  c o m m e n t e r s  r e s p o n d e d  
to  t h e  n o t i c e  o f  b e d - h o l d  r e q u i r e m e n t s  in  
§ 4 83 .12 (b ) .  M o s t  c o m m e n t e r s  
q u e s t i o n e d  h o w  o r  w h y  a  f a c i l i t y  c o u l d ,  
o r  s h o u l d  h a v e  to ,  g i v e  n o t i c e  b o t h  
b e f o r e  a n d  a t  t h e  t i m e  o f  t r a n s f e r .  
P a r t i c u l a r l y  in  t i ie  c a s e  o f  a n  e m e r g e n c y  
t r a n s f e r ,  m a n y  c o m m e n t e r s  b e l i e v e d  Ih e  
s e c o n d  n o t i c e  w a s  i n a p p r o p r i a t e .  T h e y  
a s k e d  u s  t o  c l a r i f y  in  t h e  i n t e r p r e t i v e  
g u i d e l i n e s  t h u t  t h e  f i r s t  n o t i c e  c o u l d  b e  
p r o v i d e d  w e l l  in  a d v a n c e  o f  a n y  t r a n s f e r  
(e.g..  a t  t h e  t i m e  o f  a d m i s s i o n )  a n d  t h a t  
t h e  s e c o n d  n o t i c e  c o u l d  b e  g i v e n  a f t e r  
a n  e m e r g e n c y  t r a n s f e r  in  o r d e r  n o t  to  
d e l a y  t h e  t r a n s f e r .  A n o t h e r  c o m m e n t e r  
c o u l d  s e e  n o  r e a s o n  f o r  n o t i f y i n g  b o t h  
t h e  r e s i d e n t  n n d  t h e  l e g a l  r e p r e s e n t a t i v e  
o r  f a m i ly  m e m b e r  i f  t h e  r e s i d e n t  is  
c o m p e t e n t .

R e s p o n s e . - T h i s  r e q u i r e m e n t  i s  t a k e n  
d i r e c t l y  f r o m  O B R A  ‘87,  w h i c h  r e q u i r e s  
t h a t  t w o  n o t i c e s  b e  i s s u e d ,  b o t h  b e f o r e  
a n d  a t  t h e l i m e  o f  t r a n s f e r .  T h e  s t a t u t e  
a l s o  r e q u i r e s  t h a t  t h e  w r i t t e n  n o t i c e  b e  
g i v e n  to  b o t h  t h e  r e s i d e n t  n n d  Ih e  f a m i l y  
o r  l e g a l  r e p r e s e n t a t i v e .  W e  b e l i e v e  th e  
f i r s t  n o t i c e  c o u l d  b e  g i v e n  w e l l  in  
a d v a n c e  o f  a n y  t r a n s f e r .  H o w e v e r ,  
r e i s s u a n c e  o f  t h e  f i r s t  n o t i c e  w o u l d  b e  
r e q u i r e d  i f  th e  b e d - h o l d  p o l i c y  u n d e r  t h e  
S t a t e  p l a n  o r  t h e  f a c i l i t y ' s  p o l i c y  w e r e  t o  
c h a n g e .  W e  i n t e n d  t o  e x p l a i n  i n  t h e  
i n t e r p r e t i v e  g u i d e l i n e s  t h a t ,  in  c a s e s  o f  
e m e r g e n c y  t r a n s f e r ,  n o t i c e  " a t  t h e  t i m e  
o f  t r a n s f e r "  m e a n s  t h a t  t h e  f a m i ly  o r  
l e g a l  r e p r e s e n t a t i v e  c o u l d  b e  p r o v i d e d  
w i t h  t h e  w r i t t e n  n o t i f i c a t i o n  w i t h i n  24 
h o u r s  o f  t h e  t r a n s f e r .  W e  a c c e p t  t h e  
r e q u i r e m e n t  i s  m e t  i f  t h e  r e s i d e n t ’s  c o p y  
o f  the n o t i c e  i s  s e n t  w i t h  o t h e r  p n p e r s

a c c o m p a n y i n g  t h e  r e s i d e n t  to  t h e  
h o s p i t a l .

Comment: F i v e  c o m m e n t e r s  
r e s p o n d e d  to  t h e  r e a d m i s s i o n  
r e q u i r e m e n t  in  p a r a g r a p h  (b)(3)  w i t h  a  
v a r i e t y  o f  c o m m e n t s .  O n e  c o m m e n t e r  
p o i n t e d  o u t  t h a t  a  t r a n s f e r  to a  h o s p i t a l  
o r  t h e r a p e u t i c  l e a v e  f r e q u e n t l y  i n d i c a t e s  
a  s i g n i f i c a n t  c h a n g e  in  t h e  r e s i d e n t ' s  
h e a l t h  s t a t u s .  R c a d m i s s i o n  to  t h e  F ac i l i ty  
m u s t  b e  c o n t i n g e n t  u p o n  t h e  f a c i l i t y ' s  
c o n t i n u e d  a b i l i t y  to  p r o v i d e  a p p r o p r i a t e  
c a r e .  A n o t h e r  c o m m e n t e r  o b j e c t e d  to  
h a v i n g  to  r e a d m i t  a  r e s i d e n t  w h o  h a s  a n  
o u t s t a n d i n g  b a l a n c e  f o r  M e d i c a i d  c o s t -  
s h a r i n g  w h e n  h e  o r  s h e  g o e s  o u t  o n  b e d -  
h o i d .  T h i s  c o m m e n t e r  f e l t  t h a t  f o r c e d  
r e a d m i s s i o n  c o n s t i t u t e d  a  m a j o r  
i n f r i n g e m e n t  o n  t h e  f a c i l i t y ' s  p r o p e r t y  
r i g h t s .  A n o t h e r  f a c i l i t y - b a s e d  
c o m m e n t e r  a s k e d  w h a t  t h e  f a c i l i ty  
s h o u l d  d o  i f  tire n e x t  a v a i l a b l e  b e d  in  a  
s e m i p r i v a t e  r o o m  i s  i n  a  r o o m  a l r e a d y  
o c c u p i e d  b y  a  p e r s o n  o f  t h e  o p p o s i t e  
s e x .  S t i l l  a n o t h e r  c o m m e n t e r  b e l i e v e d  
t h a t  t h i s  p r o v i s i o n ,  w h i c h  a p p l i e s  o n i y  to  
M e d i c a i d  r e c i p i e n t s ,  d i s c r i m i n a t e s  
a g a i n s t  p r i v a t e  p a y  r e s i d e n t s .

Response: T h i s  r e q u i r e m e n t  i s  
c o n t a i n e d  in  s e c t i o n  1919(c)(2 ) (D )( i i i )  o f  
t h e  A c t .  If. a f t e r  a  s t a y  i n  a  h o s p i t a l ,  a  
r e s i d e n t  r e q u i r e s  n u r s i n g  f a c i l i ty  
s e r v i c e s ,  ( h e  f a c i l i t y  m u s t  r e a d m i t  t h e  
r e s i d e n t .  T h e  l a w  m a k e s  n o  r e f e r e n c e  to  
o r  e x c e p t i o n  fo r  u n s a t i s f i e d  b a l a n c e s .  
T h e r e f o r e ,  t h e  f u c i l i t y  m u s t  r e a d m i t  s u c h  
a n  i n d i v i d u a l .  W e  b e l i e v e  t h e  " n e x t  
a v a i l a b l e  b e d  i n  a  s e m i p r i v a t e  r o o m "  
c a n  b e  c o n s t r u e d  to  m e a n  a  b e d  i n  a  
r o o m  s h a r e d  b y  a n o t h e r  r e s i d e n t  o f  t h e  
s a m e  s e x .  I n  r e s p o n s e  t o  t h e  f i n a l  
o b j e c t i o n  t h a t  t h i s  p r o v i s i o n  is  
d i s c r i m i n a t o r y ,  w e  n o t e  t h a t  t h e  s t a t u t e  
r e q u i r e s  t h a t  t h e  n o t i c e  o f  b e d - h o l d  a n d  
r c a d m i s s i o n  p o l i c i e s  m u s t  b e  g i v e n  to  a l l  
r e s i d e n t s  w h o  t r a n s f e r  o r  g o  o u t  o n  
t h e r a p e u t i c  l e a v e .  T h e  s t a t u t e  r e q u i r e s  
r e u d m i s s i o n  o n l y  o f  M e d i c a i d  r e c i p i e n t s  
a f t e r  t h e  b e d - h o l d  p e r i o d  e x p i r e s .

Comment: A  f e w  c o m m e n t e r 3 a s k e d  
w h e t h e r  t h e  p r o h i b i t i o n  a g a i n s t  t h i r d  
p a r t y  g u a r a n t e e s  in  § 403 .12 (d )(2 )  
a p p l i e s  to  p r i v a t e  p a y  a d m i s s i o n s  a s  
w e l i  n s  t o  M e d i c a r e  b e n e f i c i a r i e s  n n d  
M e d i c a i d  r e c i p i e n t s .

Response: W e  n o t e  t h a t  t h e  s t a t u t e  
m a k e s  a  d i s t i n c t i o n  w h e n  r e f e r r i n g  lo  
s p e c i f i c  i n d i v i d u a l s  o r  r e s i d e n t s  (e.g., 
s e c t i o n  1 9 l9 (c ) (5 ) (A ) ( i i i ) ,  " i n  t h e  c a s e  o f  
a n  individual w h o  i s  e n t i d e d  lo  m e d i c a l  
a s s i s t a n c e  f o r  n u r s i n g  f u c i l i ty  s e r v i c e s
 , a n d  s e c t i o n  191 9 (b )(1 )(A ) .  " A
n u r s i n g  f a c i l i t y  m u s t  c a r e  f o r  i t s
residents in  s u c h  a  m a n n e r  ).
T h u s ,  in  t h i s  i n s t a n c e ,  s i n c e  n o  s i m i l a r  
d i s t i n c t i o n  i s  m a d e ,  t h e  p r o h i b i t i o n  
a g a i n s t  t h i r d  p a r t y  g u a r a n t e e s  a p p l i e s  to  
a l l  r e s i d e n t s  a n d  p r o s p e c t i v e  r e s i d e n t s

r e g a r d l e s s  o f  t h e  p a y m e n t  s o u r c e  in  b o t h  
M e d i c n i d  N F s  a n d  M e d i c a r e  S N F s .

Comment: S e v e r a l  c o m m e n t e r s  a s k e d  
t h a t  w e  c l a r i f y  t h a t  t h e  p r o h i b i t i o n  
a g a i n s t  t h i r d  p a r t y  g u a r a n t e e s  d o e s  n o t  
i n c l u d e  g a t h e r i n g  i n f o r m a t i o n  a b o u t  
e l i g ib i l i ty  f o r  p a y m e n t  b y  M e d i c a r e ,  
M e d i c a i d ,  o r  p r i v a t e  i n s u r a n c e .  I f  t h e  
f a c i l i t y  c a n n o t  a s s u r e  t h a t  o n c e  
a d m i t t e d  t h e  r e s i d e n t  w i l l  i n d e e d  p a y  
h i s  o r  h e r  b i l l s  a t  l e a s t  t h r o u g h  
i n s u r a n c e ,  t h e  f a c i l i t y  i s  p u l  u t  r i s k  to 
r e c o v e r  p a y m e n t  For s e r v i c e s  r e n d e r e d ,  
p a r t i c u l a r l y  i f  t h e  r e s i d e n t  b e c o m e s  
i n c o m p e t e n t  T h e s e  c o m m e n t e r s  
b e l i e v e d  t h a t  u n l e s s  f a c i l i t i e s  a r e  
a l l o w e d  to  e s t a b l i s h  i n f o r m a t i o n  a b o u t  
t h i r d  p a r t y  p a y m e n t  s o u r c e s ,  t h e y  w i l l  
b e  r e l u c t a n t  to  a c c e p t  i n d i v i d u a l s  w h o  
a r e  n o t  M e d i c a i d  e l i g ib l e  u n l e s s  t h e y  
h a v e  s u f f i c i e n t  a s s e t s  t o  g u a r a n t e e  
p a y m e n t  f o r  a  l o n g  s t a y .

R e s p o n se :  T h e  w o r d i n g  o f  th is  
p r o v i s i o n  i s  t a k e n  d i r e c t l y  f ro m  O B R A  
'87. W e  a g r e e  t h a t  t h e  t e r m  " t h i r d  p a r t y  
g u a r a n t e e "  n e e d s  d e f i n i t i o n .  T h e  
l e g i s l a t i v e  h i s t o r y  r e v e a l s  t h a t  C o n g r e s s  
w a s  c o n c e r n e d  w i t h  p r o h i b i t i n g  S N F s  
a n d  N F s  f r o m  r e q u i r i n g  a  p e r s o n ,  s u c h  
a s  a  r e l a t i v e ,  t o  a c c e p t  r e s p o n s i b i l i t y  f o r  
t h e  c h a r g e s  i n c u r r e d  b y  a  r e s i d e n t ,  
u n l e s s  t h a t  p e r s o n  i s  a u t h o r i z e d  b y  l a w  
to  d i s b u r s e  t h e  i n c o m e  o r  a s s e t s  o f  t h e  
r e s i d e n t .  I n  s u c h  a l l o w a b l e  c a s e s ,  t h e  
p e r s o n  p r o v i d i n g  t h e  g u a r a n t e e  a s s u m e s  
n o  p e r s o n a !  l i a b i l i t y .  H e  o r  s h e  o n ly  
p r o m i s e s  to  m a k e  p a y m e n t  o u t  o f  th e  
r e s i d e n t ’s  f i n a n c i a l  h o l d i n g s .  W e  d o  n o t  
b e l i e v e  t h a t  C o n g r e s s  i n t e n d e d  t o  l im i t  
in  a n y  o t h e r  w a y  t h e  f a c i l i t y ' s  r ig h t  to  
o b t a i n  i n f o r m a t i o n  n e c e s s a r y  fo r  
c o l l e c t i n g  p a y m e n t  f r o m  t h i r d  p a r t y  
p a y o r s  ( n o t  g u a r a n t o r s ) .  T h e r e f o r e ,  w e  
w i l l  e x p l a i n  i n  t h e  i n t e r p r e t i v e  
g u i d e l i n e s  t h a t  a  " t h i r d  p a r t y  g u a r a n t e e "  
i s  n u t  t h e  s a m e  t h i n g  a s  a  " t l i i rd  p a r t y  
p a y o r "  a n d  t h a t  t h i s  p r o v i s i o n  d o e s  n o t  
p r e c l u d e  t h e  f a c i l i t y  f r o m  o b t a i n i n g  
i n f o r m a t i o n  a b o u t  M e d i c a r e  o r  M e d i c a i d  
e l i g ib i l i ty  o r  t h e  a v a i l a b i l i t y  o f  p r i v a t e  
i n s u r a n c e .  T h e  p r o v i s i o n  d o e s ,  h o w e v e r ,  
p r o h i b i t  t h e  f a c i l i t y  f r o m  r e q u i r i n g  a  
p e r s o n  o t h e r  t h a n  t h e  r e s i d e n t  t o  a s s u m e  
p e r s o n a l  r e s p o n s i b i l i t y  f o r  a n y  c o s t  o f  
t h e  r e s i d e n t ' s  c a r e .  W e  w o u l d  a l s o  n o t e  
t h a t  t h e  p r o h i b i t i o n  a g a i n s t  r e q u i r i n g  a  
i h i r d  p a r t y  g u a r a n t e e  o f  p a y m e n t  w o u l d  
n o t  p r o h i b i t  a  t h u d  p a r l y  v o l u n t a r i l y  
f r o m  m a k i n g  p a y m e n t  cm b e h a l f  o r  a  
r e s i d e n t .

C o m m en t:  S e v e r a l  o t h e r  c o m m e n t e r s  
w e r e  c o n c e r n e d  t h a t  t h i s  p r o v i s i o n  
w o u l d  p r e v e n t  c o n t i n u i n g  c a r e  
r e t i r e m e n t  c o m m u n i t i e s  (C C R C s )  f ro m  
r e q u i r i n g  m e m b e r s  t o  t a k e  o u t  lo n g  t e r m  
c a r e  i n s u r a n c e  t o  c o v e r  c o s t s  o f  n u r s i n g  
f a c i l i ty  c a r e  t h e y  m ig h t  n e e d .  T h e s e  
c o m m e n t e r s  p o i n t e d  o u t  t h n t  C C R C s
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o f f e r  l i fe  c a r e  s e r v i c e s ,  r a n g i n g  f r o m  
i n d e p e n d e n t  l iv in g  a c c o m m o d a t i o n s  to  
N F  c a r e .  R e s i d e n t s  s ig n  c o n t r a c t s  f o r  
th i s  e x t e n s i v e  p a c k a g e  o f  h o u s i n g  a n d  
h e a l t h  c a r e  s e r v i c e s  a n d  p a y  a n  
e n t r a n c e  f e e  n n d  m o n t h l y  f e e s .  I n  r e t u r n ,  
Ih e  c o m m u n i t y  a s s u m e s  t h e  f i n a n c i a l  
r i s k  o f  p r o v i d i n g  s o m e  o r  a l l  o f  t h e  
s e r v i c e s  t h e  r e s i d e n t  n e e d s  f o r  t h e  r e s t  
o f  h i s  o r  h e r  l ife . A t  a  m i n i m u m ,  t h e  
c o n t r a c t  g u a r a n t e e s  a c c e s s  to  N F  
s e r v i c e s .  A t  a  m a x i m u m ,  it  c o v e r s  th o  
fu l l  c o s t  o f  N F  s e r v i c e s .  T h e s e  
c o m m e n t e r s  b e l i e v e d  t h a t  t h i s  
r e q u i r e m e n t ,  a s  w r i t t e n ,  w o u l d  p r o h i b i t  
C C R C s  f r o m  i n c l u d i n g  p a r t i c i p a t i o n  in  a  
g r o u p  l o n g - t e r m  c a r e  i n s u r a n c e  p r o g r a m  
fo r  t h o s e  w h o  c a n  a f f o r d  to  d o  s o ,  a s  a  
c o n t r a c t  p r o v i s i o n .  T h e y  t h e r e f o r e  u r g e d  
t h a t  Ih e  f a c i l i t y  a n d  c o m m u n i t y  b e  
c o n s i d e r e d  s e p a r a t e l y .

Response: A s  w e  e s t a b l i s h e d  a b o v e ,  
i n s u r a n c e  is a  t h i r d  p a r t y  p a y o r ,  n o t  a  
t h i r d  p a r t y  g u a r a n t o r .  I n  a d d i t i o n ,  t h e  
C C R C  m e m b e r  u s u a l l y  m a k e s  t h i s  
c o m m i t m e n t  b y  h i s  o r  h e r s e l f ,  r a t h e r  
t h a n  h a v i n g  s o m e o n e  e l s e  m a k e  it f o r  
h i m  o r  h e r .

Comment: S e v e n  c o m m e n t e r s  
o b j e c t e d  to  § 4 8 3 .12 (d )(3 )  w h i c h  
r e g u l a t e s  n u r s i n g  f a c i l i t y  s o l i c i t a t i o n  
a n d  a c c e p t a n c e  o f  g if ts ,  b e c a u s e  t h e y  
b e l i e v e d  t h a t  t h e  r e q u i r e m e n t  s e v e r e l y  
r e s t r i c t s  f u n d  r a i s i n g  f o r  n o n p r o f i t  
f a c i l i t i e s .  T h e y  a l s o  p o i n t e d  o u t  t h a t  
r e s i d e n t s  s o m e t i m e s  d o n a t e  l a r g e  i t e m s  
s u c h  a s  o r g a n s  o r  p i a n o s  to  b e  u s e d  b y  
Ihe  r e s i d e n t s  d u r i n g  th e i r  s t a y 3  a n d  le f t  
to  t h e  f a c i l i ty  a f t e r  d e a t h  o r  d i s c h a r g e .  
T h e y  b e l i e v e  t h i s  r e q u i r e m e n t  w o u l d  
p r o h i b i t  a  f a c i l i t y  f r o m  a c c e p t i n g  a n y  
u n c o n d i t i o n a l  g if t  f r o m  a  r e s i d e n t  o r  
p o t e n t i a l  r e s i d e n t .  A l s o ,  t h e s e  
c o m m e n t e r s  p o i n t e d  o u t  t h a t  in  
s o l i c i t i n g  f u n d s ,  n o n - p r o f i t  f a c i l i t i e s  
a p p e a l  to  t h e i r  e n t i r e  r e l i g io u s  o r  
c o m m u n i t y  o r g a n i z a t i o n .  T h e y  s h o u l d  
n o t  b e  e x p e c t e d  to  p u r g e  t h e i r  m u i l i n g  
l i s t s  o f  a n y  r e l a t i v e s  o f  c u r r e n t  r e s i d e n t s  
o r  a n y  p o t e n t i u l  r e s i d e n t s .  In  a  b r o a d  
s e n s e ,  n e a r l y  e v e r y o n e  i n  t h e i r  
o r g a n i z a t i o n s  is  a  " p o t e n t i u l "  r e s i d e n t .

Response: T h i s  r e q u i r e m e n t  i s  d e r i v e d  
a l m o s t  v e r b a t i m  f ro m  s e c t i o n  1 919(c )
(5 )(A )(i i i )  a n d  (0)(iv) o f  t h e  A c t .  w h i c h  
u p p l y  t h i s  p r o h i b i t i o n  o n l y  to  M e d i c a i d  
e l i g ib l e  r e c i p i e n t s  in  n u r s i n g  f a c i l i t i e s  
c e r t i f i e d  u n d e r  M e d i c a i d .  S e c t i o n  
10 1 9 (c ) (5 ) (A )  c o n t a i n s  n o  c o m p a r a b l e  
r e q u i r e m e n t  f o r  s k i l l e d  n u r s i n g  f a c i l i t i e s  
u n d e r  M e d i c a r e .  T h e r e f o r e ,  w e  h a v e  
r e v i s e d  th e  t e x t  o f  t h e  r e g u l a t i o n  to  
r e f l e c t  th is  l i m i t a t i o n .  W e  h a v e  a l s o  
r e s t r u c t u r e d  th i s  s e c t i o n  t o  m a k e  t h e  
i n t e n t  o f  t h e  O D R A  a d m i s s i o n s  
p r o v i s i o n s  m o r e  r e a d i l y  u n d e r s t a n d a b l e .

In  c l a r i f y i n g  th u t  r e v i s e d  § '183.12(d)(3)  
a p p l i e s  o n l y  to  M e d i c a i d  r e c i p i e n t s  in  
M e d i c a i d  N F s ,  w e  n o t e  t h a t ,  b y  c o n t r a s t ,

t h e  p r o c e e d i n g  t w o  r e q u i r e m e n t s  in  
s e c t i o n s  1 0 1 9 (c ) (5 ) (A )  a n d  1 9 1 9 (c ) (5 ) (A )  
w h i c h  p r o h i b i t  f a c i l i t i e s  f r o m  r e q u i r i n g  
i n d i v i d u a l s  to  w a i v e  t h e i r  r i g h t s  to  
M e d i c a r e  o r  M e d i c a i d  b e n e f i t s  ( r e v i s e d  
§ 4 8 3 .12 (d )(1 ))  o r  f r o m  r e q u i r i n g  a  t h i r d  
p a r t y  g u a r a n t e e  o f  p a y m e n t  ( r e v i s e d  
§ 4 0 3 .12 (d )(2 ))  a p p l y  to  u ll  r e s i d e n t s ,  n o t  
j u s t  M e d i c a i d  r e c i p i e n t s ,  in  b o t h  
M e d i c a r e  S N F s  a n d  M e d i c a i d  N F s .

W e  b e l i e v e  t h a t  r e v i s e d  § 4 8 3 .12 (d )(3 )  
o n l y  p r o h i b i t s  t h e  n u r s i n g  f a c i l i t y  f r o m  
c h a r g i n g / s o l i c i t i n g  o r  a c c e p t i n g /  
r e c e i v i n g  g i f t s  f r o m  o r  o n  b e h a l f  o f  a  
M e d i c a i d  r e c i p i e n t  w h e n  t h e s e  g i f t s  a r e  
i n t e n d e d  to  p u r c h a s e  p r e f e r e n t i a l  
t r e a t m e n t  f o r  a  M e d i c a i d  r e c i p i e n t ,  
p r e s u m a b l y  o v e r  o t h e r  M e d i c a i d  
r e c i p i e n t s .  G i f t s  g i v e n  b y  o r  o n  b e h a l f  o f  
M e d i c a i d  r e c i p i e n t s  f o r  p u r p o s e s  o t h e r  
t h a n  to  g a i n  a d m i s s i o n ,  e x p e d i t e d  
a d m i s s i o n  o r  c o n t i n u e d  s t a y  a r e  n o t  
p r o h i b i t e d .  N o r  a r e  a n y  d o n a t i o n s  f r o m  
o r  o n  b e h a l f  o f  n o n - M e d i c a i d  e l i g i b l e  
i n d i v i d u a l s ,  g i v e n  fo r  w h a t e v e r  r e a s o n ,  
p r o h i b i t e d .

Thus, non-profit nursing facilities m a y  
continue to appeal to their traditional 
sources of support with few limitations 
(i.e., only with respect to Medicaid- 
eligible residents or potential residents 
and only with respect to donations given 
to gain for the Medicaid recipient 
preferential treatment with respect to 
admission, expedited admission or 
continued stay).

W e  n o t e  t h a t ,  w h i l e  s e c t i o n  
1 8 1 9 (c ) (5 ) (A )  o f  t h e  A c t  c o n t a i n s  n o  
c o r r e s p o n d i n g  s t a t e m e n t  o n  g i f t s  o r  
d o n a t i o n s  to  M e d i c a r e  s k i l l e d  n u r s i n g  
f a c i l i t i e s ,  o t h e r  p a r t s  o f  t h e  s t a t u t e  a n d  
r e g u l a t i o n s  a r e  r e l e v a n t .  U n d e r  s e c t i o n  
10GG(a) o f  t h e  A c t ,  a  p a r t i c i p a t i n g  
M e d i c a r e  p r o v i d e r  m u s t  a g r e e  n o t  lo 
c h a r g e  a  M e d i c a r e  b e n e f i c i a r y  ( o r  o t h e r  
p e r s o n  o n  h i s  o r  h e r  b e h a l f )  f o r  s e r v i c e s  
c o v e r e d  b y  M e d i c a r e ,  e x c e p t  f o r  a n y  
d e d u c t i b l e  a n d  c o i n s u r a n c e  a m o u n t s  
t h a t  m a y  b e  a p p l i c a b l e .  T h i s  p r o v i s i o n  
o p e r a t e s  to  p r e c l u d e  a c c e p t a n c e  b y  a  
M e d i c a r e  S N F  o f  d o n a t i o n s  f r o m  o r  o n  
b e h a l f  o f  M e d i c a r e  b e n e f i c i a r i e s  in 
r e t u r n  f o r  p r e f e r e n t i a l  t r e u t m e n l  w i t h  
r e s p e c t  to  a d m i s s i o n  o r  c o n t i n u e d  c u r e .  
T h e  i m p l i c a t i o n s  o f  t h e  s e c t i o n  1000 
a g r e e m e n t  a r c  s p e l l e d  o u t ,  In p a r t ,  in 
r e g u l a t i o n s  a t  42  C F R  409 .22 .  In  a d d i t i o n ,  
r e g u l a t i o n s  a t  42  C F R  4 0 9 .5 3 (a ) (2 )  
p r o h i b i t  a n y  p a r t i c i p a t i n g  M e d i c a r e  
p r o v i d e r  t h a t  a c c e p t s  b o t h  M e d i c a r e  u n d  
M e d i c a i d  p a t i e n t s  f r o m  i m p o s i n g  
r e s t r i c t i o n s  o n  th e  a c c e p t a n c e  o f  
M e d i c u re  p a t i e n t s  f o r  t r e a t m e n t  w h i c h  
a r e  m o r e  s e v e r e  t h a n  t h o s e  it  i m p o s e s  
o n  a l l  o t h e r  p e r s o n s  s e e k i n g  c u r e .
Because section 1000(a) is already 
implemented elsewhere in the 
regulations, us indicated, w e  are not 
repeating these requirements here.

Comment: F i v e  c o m m e n t e r s  a s k e d  
w h y  t h e  r e q u i r e m e n t  a t  § 483 .12 (e)  
w h i c h  r e q u i r e s  t h e  f a c i l i t y  to  h a v e  
r e s i d e n t  c a r e  p o l i c i e s  w i l l  b e  r e m o v e d  
a f t e r  O c t o b e r  1 ,1 9 9 0 .

Response: T h i s  r e q u i r e m e n t  i s  b a s e d  
o n  s e c t i o n  1861(j)(2 )  o f  t h e  A c t ,  w h i c h  
w a s  r e p e a l e d  b y  O B R A  ’87. e f f e c t i v e  
O c t o b e r  1 , 1 9 9 0 .

S u m m a r y  o f  C h a n g e s  to  § 403 .12

In  r e s p o n s e  to  c o m m e n t s ,  w e  h a v e  
m a d e  t h e  f o l lo w in g  c h a n g e s :

•  In  § 4 0 3 .1 2 (a )  w e  h a v e  a d d e d  a t  
p a r a g r a p h  (1 ) a  d e f i n i t i o n  o f  t r a n s f e r  
a n d  d i s c h a r g e  to  c l a r i f y  t h a t  t h e  
d e t e r m i n a n t  i s  w h e t h e r  a  r e s i d e n t  is  
m o v e d  to  a n o t h e r  c e r t i f i e d  f a c i l i ty ,  
w h e t h e r  o r  n o t  t h e  b e d  is  in  t h e  s a m e  
p h y s i c a l  p l a n t .  T h i s  r e s u l t s  in  
r e d e s i g n a t i n g  a l l  f o l l o w in g  p a r a g r a p h s  
a n d  c o r r e c t i n g  a p p r o p r i a t e  c r o s s  
r e f e r e n c e s .

•  In  § 4 8 3 .1 2 (a ) (4 )  ( r e d e s i g n a t e d  f r o m
(u)(3))  w e  c l a r i f y  t h a t  n o t i f i c a t i o n  f o r  a  
m o v e  m u s t  b e  in  w r i t i n g  a n d  in a  
l a n g u a g e  a n d  m a n n e r  t h a t  t h e  r e s i d e n t  
u n d e r s t a n d s .

•  In  § 4 83 .12 (b ) ,  s i n c e  t h i s  s e c t i o n  
a p p l i e s  o n l y  to  M e d i c a i d  a s  s p e c i f i e d  in  
s e c t i o n  191 9 (c )(2 ) (D )  o f  t h e  A c t ,  it  is  
n e c e s s a r y  to  s p e c i f y  nursing fac ility  a s  
o p p o s e d  t o  fucility.

•  I n  s e c t i o n  4 0 3 .1 2 (d )  w e  c l a r i f y  t h e  
a d m i s s i o n  p o l i c y  f o r  a  f a c i l i t y  to  
c o n f o r m  t h e  r e g u l a t i o n  m o r e  c l o s e l y  to  
t h e  s t a t u t e .

W e  a l s o  m a d e  m i n o r  e d i t o r i a l  o r  
t e c h n i c a l  c h a n g e s  to  c o n f o r m  th e  
r e g u l a t i o n  m o r e  c l o s e l y  to  Ih e  s t a t u t e .  In  
a  f e w  i n s t a n c e s  w e  r e m o v e d  o b s o l e t e d  
m a t e r i a l ,  i .e ., n o t  in e f f e c t  a f t e r  
S e p t e m b e r  3 0 ,1 9 9 0 .  W e  a l s o  d e l e t e d  th e  
r e f e r e n c e  to  t h e  " S t a t e  a g e n c y  
d e s i g n a t e d  b y  t h e  S t a t e  f o r  s u c h  
a p p e a l s "  a t  § 4 0 3 .1 2 (a ) (8 ) ( iv )  s i n c e  w e  
a r e  d e s i g n a t i n g  t h e  u s e  o f  t h e  M e d i c a i d  
f a i r  h e a r i n g  s y s t e m  a t  § 4 8 3 .2 0 0 f f  in 
a n o t h e r  r e g u l a t i o n .

Section ■183.13 Resident Behavior und 
Facility Practices
S u m m u r y  o f  P r o v i s i o n s

S e c t i o n  4 8 3 .1 3 (a )  s p e c i f i e s  t h a t  u 
r e s i d e n t  h a s  t h e  r ig h t  to  b e  Tree f r o m  a n y  
p h y s i c u l  o r  c h e m i c a l  r e s t r a i n t s  i m p o s e d  
f o r  p u r p o s e s  o f  d i s c i p l i n e  o r  
c o n v e n i e n c e .

S e c t i o n  403 .10  (b)  u n d  (c)  p r o v i d e  t h a t  
a  r e s i d e n t  h a s  t h e  r i g h t  to  b e  f r e e  f ro m  
a b u s e ,  c o r p o r a l  p u n i s h m e n t  u n d  
i n v o l u n t a r y  s e c l u s i o n  u n d  t h a t  a  f a c i l i t y  
m u s t  d e v e l o p  a n d  i m p l e m e n t  w r i t t e n  
p o l i c i e s  u n d  p r o c e d u r e s  t h a t  p r o h i b i t  
m i s t r e a t m e n t ,  n e g l e c t  a n d  a b u s e  o f  a  
r e s i d e n t ,  u n d  m i s a p p r o p r i a t i o n  o f  
r e s i d e n t  p r o p e r t y .
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Comments and Responses

Comment: A  l a r g e  g r o u p  o f  
c o m m e n t e r s  r a i s e d  i s s u e s  o n  Ihe  
p h y s i c a l  a n d  c h e m i c a l  r e s t r a i n l  
r e q u i r e m e n t  a t  § 4 8 3 .1 3 (a ) .

Response: A s  w e  p o i n t e d  o u t  in  t h e  
p r e a m b l e  (54  F R  5323)  to  t h e  f i n a l  
r e g u l a t i o n ,  w e  p l a n  to  p u b l i s h  a  s e p a r a t e  
r e g u l a t i o n  d e t a i l i n g  s p e c i f i c  
r e q u i r e m e n t s  o n  p h y s i c a l  a n d  c h e m i c a l  
r e s t r a i n t s  i n  e m e r g e n c y '  a n d  n o n ­
e m e r g e n c y  s i t u a t i o n s .  W h i l e  w e  a r e  
u s i n g  t h e  c o m m e n t s  r e c e i v e d  o n  t h i s  
r e g u l a t i o n  t o  a s s i s t  i n  p r e p a r i n g  t h i s  
p r o p o s e d  ru le ,  w e  w i l l  a c c e p t  a n d  
r e v i e w  f u r t h e r  c o m m e n t s  w h e n  i t  i s  
p u b l i s h e d  in  t h e  F e d e r a l  R e g i s t e r .

Comment: F i v e  c o m m e n t e r s  o b j e c t e d  
to  t h e  l o c a t i o n  o f  t h e  r e s t r a i n t  
r e q u i r e m e n t .  T h e y  f e l t  t h a t  i t  w o u l d  b e  
b e t t e r  l o c a t e d  u n d e r  § 483.10 .  R e s i d e n t  
r i g h t s .  T h i s  w o u l d  e n s u r e  t h a t  t h e  r i g h t  
to  b e  f r e e  f r o m  r e s t r a i n t s  i v o u l d  b e  
a m o n g  t h o s e  r i g h t s  o f  w h i c h  r e s i d e n t s  
a r e  i n f o r m e d  p u r s u a n t  to  § 4 83 .10 (b ) .

Response: The organizational location 
of this requirement in no w a y  frees the 
facility from notifying a resident of all 
his or her rights as established by these 
regulations. The rights of residents are 
established in three sections, § 483 .10  
Resident Rights. § 4 83 .12  Admission. 
Transfer and Discharge Rights, and 
§ 483 .13  Resident Behavior and Facility 
Practices.

Comment: S e v e r a l  c o m m e n t e r s  fe l t  
t h a t  t h e  r e f e r e n c e s  to  a  r i g h t  to  b e  f r e e  
f r o m  i n v o l u n t a r y  s e c l u s i o n  in  § 4 83 .13 (b )  
a n d  (c)  s h o u l d  b e  r e m o v e d .  T h e y  
p o i n t e d  o u t  t h a t  i n v o l u n t a r y  s e c l u s i o n  
c a n  b e  a  f o r m  o f  t r e a t m e n t  to  m i n i m i z e  
I h e  u s e  o f  p h y s i c a l  r e s t r a i n t s  b y  
r e m o v i n g  a  r e s i d e n t  f r o m  a  s o u r c e  o f  
a g i t a t i o n .

R e s p o n se :  W e  a g r e e  w i t h  t h e  
c o m m e n t e r s  t h a t  i n v o l u n t a r y  s e c l u s i o n  
c a n  b e  u s e d  in  s o m e  c i r c u m s t a n c e s .  W e  
a r e .  h o w e v e r ,  u n a b l e  t o  r e m o v e  t h e  
p r o h i b i t i o n  a g a i n s t  i t s  u s e  f r o m  th e  
r e g u l a t i o n s  b e c a u s e  it is  s t a t u t o r i l y  
r e q u i r e d  b y  s e c t i o n s  1819  a n d  
1 9 1 9 fc ) ( l ) (A ) ( i i )  o f  t h e  A c t  a s  a m e n d e d  
b y  O B R A  '87.

Comment: S e v e r a l  c o m m e n t e r s  
p o i n t e d  o u t  t h a t  i n  r e v i s i n g  8 483 .13(c ) .  
w h i c h  r e q u i r e s  t h e  f a c i l i t y  to  t a k e  
s e v e r a l  s t e p s  to  p r o t e c t  r e s i d e n t s  f r o m  
m i s t r e a t m e n t ,  n e g l e c t ,  a n d  a b u s e  o f  
r e s i d e n t s  b y  s ta f f ,  w e  d i d  n o t  t a k e  i n t o  
a c c o u n t  a l l  o f  Ih e  r e l e v a n t  O B R A  '87  
p r o v i s i o n s .  S e c t i o n s  1 8 1 9  a n d  
1919(g)(1)(C)  o f  t h e  A c t  r e q u i r e  t h e  S l a t e ,  
t h r o u g h  i t s  s u r v e y  a n d  c e r t i f i c a t i o n  
a g e n c y ,  t o  h a v e  a  p r o c e s s  f o r  r e c e i p t ,  
t i m e l y  r e v i e w ,  a n d  i n v e s t i g a t i o n  o f  ul l  
a l l e g a t i o n s  o f  r e s i d e n t  a b u s e  o r  n e g l e c t  
o r  m i s a p p r o p r i a t i o n  o f  r e s i d e n t  p r o p e r t y  
b y  a  n u r s e  a i d e  o r  o t h e r  i n d i v i d u a l  u s e d

b y  t h e  f a c i l i ty .  T h e  S t a t e  s u r v e y  a n d  
c e r t i f i c a t i o n  a g e n c y  m u s t  a l s o  e n t e r  a l l  
a d v e r s e  f i n d in g s  i n t o  t h e  n u r s e  a i d e  
r e g i s t r y  o r  n o t i f y  t h e  a p p r o p r i a t e  
l i c e n s u r e  a u t h o r i t y  in  t h e  c a s e  o f  o t h e r  
s t a f f  ( n o n - n u r s e  a i d e s ) .  S e c t i o n s  1819  
a n d  1 9 19(e)(2 ) (B )  r e q u i r e  t h e  n u r s e  a i d e  
r e g i s t r y  to  i n c l u d e  s p e c i f i c  d o c u m e n t e d  
f i n d i n g s  b y  t h e  S t a t e  s u r v e y  a n d  
c e r t i f i c a t i o n  a g e n c y  c o n c e r n i n g  r e s i d e n t  
n e g l e c t  a b u s e ,  o r  m i s a p p r o p r i a t i o n  o f  
r e s i d e n t  p r o p e r t y  b y  a n  i n d i v i d u a l  l i s t e d  
in t h e  r e g i s t r y .  A l s o ,  s e c t i o n s  1 8 1 9  a n d  
1 9 1 9 (b ) (5 ) (C )  r e q u i r e  a  n u r s i n g  f a c i l i t y  to  
i n q u i r e  o f  t h e  r e g i s t r y  a s  t o  i n f o r m a t i o n  
c o n c e r n i n g  a n  i n d i v i d u a l  b e f o r e  
a l l o w i n g  h i m  o r  h e r  t o  s e r v e  a s  a n  a i d e .  

C o m m e n t e r s  n o t e d  t h a t  § 483 .13(c):
•  C o n t a i n s  n o  m e n t i o n  o f  

m i s a p p r o p r i a t i o n  o f  r e s i d e n t  p r o p e r t y :
•  O m i t s  e x p l i c i t  r e f e r e n c e  t o  t h e  S t a t e  

s u r v e y  a n d  c e r t i f i c a t i o n  a g e n c y ' s  r o l e  in  
i n v e s t i g a t i n g  a l l  a l l e g e d  v i o l a t i o n s :

•  L e a v e s  t h e  r e p o r t i n g  o f  a l l e g e d  
v i o l a t i o n s  t o  " o t h e r  o f f i c i a l s  in  
a c c o r d a n c e  w i t h  S t a t e  l a w "  o p t i o n a l  ( b y  
u s i n g  “ o r ”  i n s ' . e a d  o f  “ a n d "  in
§ 48 3 .1 3 (c ) (2 )  a n d  (c)(4)). t h u s  r e n d e r i n g  
t h e  o p e r a t i o n  o f  t h e  r e g i s t r y  i n e f f e c t i v e ;  
a n d

•  U s e s  a  d i f f e r e n t  s t a n d a r d  t h a n  
p r o p o s e d  in  O B R A  (i.e.,  § 4 83 .13 (c)  l i m i t s  
t h e  p r o h i b i t i o n  a g a i n s t  h i r i n g  t o  
i n d i v i d u a l s  w h o  h a v e  b e e n  " c o n v i c t e d . "  
p r e s u m a b l y  b y  a  c o u r t  o f  l a w .  r a t h e r  
t h a n  to  t h o s e  w h o  a r e  " f o u n d "  b y  t h e  
s u r v e y  a n d  c e r t i f i c a t i o n  a g e n c y  to  h u v e  
n e g l e c t e d  o r  a b u s e d  a  r e s i d e n t  o r  
m i s a p p r o p r i a t e d  r e s i d e n t  p r o p e r t y ) .

Response: I n  a d d i t i o n  to  t h i s  
r e g u l a t i o n ,  t h e  n u r s e  a i d e  r e g i s t r y  a n d  
e n f o r c e m e n t  p r o v i s i o n s  o f  O B R A  '8 7  a r e  
t h e  s u b j e c t  o f  o t h e r  p r o p o s e d  r u l e s  
w h i c h  a r e  u n d e r  d e v e l o p m e n t .  I n  t h o s e  
r u l e s ,  w e  w i l l  e x p la in ,  m o r e  f u l ly  h o w  
t h e s e  s t a f f  t r e a t m e n t  r e q u i r e m e n t s  r e l a t e  
to  t h e  w o r k i n g s  o f  t h e  n u r s e  a i d e  
r e g i s t r y  a n d  t h e  s u r v e y  a n d  c e r t i f i c a t i o n  
p r o c e s s .  S e e  fo r  e x a m p l e ,  55 F R  1 0 9 3 8  in  
t h e  M a r c h  2 3 , 1 9 9 0  i s s u e  o f  t h e  F e d e r a l  
R e g i s t e r  f o r  o u r  p r o p o s e d  r u l e  o n  n u r s e  
a i d e  r e g i s t r y  r e q u i r e m e n t s .  ( S e e  
§ 483 .75(g)  f o r  o t h e r  n u r s e  u i d e  t r a i n i n g  
a n d  c o m p e t e n c y  r e q u i r e m e n t s . ) .

A l s o  a s  a  r e s u l t  o f  t h e s e  c o m m e n t s  w e  
h a v e  r e e v a l u a t e d  t h e  w o r d i n g  o f  
§ 483 .1 3 (c )  w h i c h  w a s  f i r s t  p r o p o s e d  in 
t h e  O c t o b e r  1 0 , 1 9 8 7  p r o p o s e d  r u l e  a t  
§ 483 .2 5 (n )  a s  a  c l o s e  p a r a l l e l  to  
§ 4 8 3 .4 2 0 (d )  in  t h e  r e g u l a t i o n s  fo r  
i n t e r m e d i a t e  c a r e  f a c i l i t i e s  fo r  t h e  
m e n t a l l y  r e t a r d e d  ( l C F s / M R ) .  S e c t i o n  
4 83 .4 2 0 (d )  r e q u i r e s  t h u t  t h e  I C F / M R  n o t  
e m p l o y  a n y  i n d i v i d u a l  w h o  h a s  b e e n  
" c o n v i c t o d "  o f  a b u s e ,  n e g l e c t ,  o r  
m i s t r e a t m e n t  o f  a  r e s i d e n t .  W e  h a v e  
b e e n  a d v i s e d  t h a t  " f o u n d  g u i l t y  b y  a  
c o m  t o f  l a w "  is  a  m o r e  i n c l u s i v e  t e r m

a n d  s h o u l d  b e  u s e d .  T h i s  t e r m  i n c l u d e s  
s i t u a t i o n s  i n  w h i c h  t h e  a c c u s e d  p l e a d s  
g u i l t y ,  o r  i s  f o u n d  g u i l t y  w h i l e  h a v i n g  
p l e a d e d  i n n o c e n t ,  o r  p l e a d s  nolo 
contendere.

W h i l e  t h e  s u r v e y  a n d  c e r t i f i c a t i o n  
a g e n c y  i s  c h a r g e d  u n d e r  O B R A  '87  w i t h  
i n v e s t i g a t i n g  a n d  p r o d u c i n g  f i n d in g s  o n  
a l l  a l l e g a t i o n s  o f  r e s i d e n t  a b u s e ,  n e g l e c t  
a n d  m i s a p p r o p r i a t i o n  o f  r e s i d e n t  
p r o p e r t y  b y  s t a f f ,  w e  c o n t i n u e  lo  b e l i e v e  
t h a t  t h e  f a c i l i t y  h a s  a n  i m p o r t a n t  
r e s p o n s i b i l i t y  f o r  i d e n t i f y i n g  a n d  
i n v e s t i g a t i n g  a l l  i n c i d e n t s  o f  s u s p e c t e d  
r e s i d e n t  a b u s e ,  n e g l e c t ,  o r  m i s t r e a t m e n t  
o r  m i s a p p r o p r i a t i o n  o f  p r o p e r t y ,  
w h e t h e r  b y  s t a f f  o r  o t h e r s .  O f t e n  t h e  
s o u r c e  o f  t h e  o f f e n s e  w i l l  b e  i n i t i a l l y  
u n k n o w n .  O t h e r  r e s i d e n t s  o r  v i s i t o r s ,  
r a t h e r  t h a n  s t a f f ,  c o u l d  b e  i n v o l v e d .  
O n c e  t h e  f a c i l i t y ’s  p r e l i m i n a r y  
i n v e s t i g a t i o n  i m p l i c a t e s  s t a f f ,  t h e  f a c i l i t y  
i s  r e s p o n s i b l e  f o r  n o t i f y i n g  t h e  S t a l e  
s u r v e y  a n d  c e r t i f i c a t i o n  a g e n c y .  I f  a n  
i n c i d e n t  a p p e a r s  to  i n v o l v e  a  c r i m i n a l  
a c t .  t h e  f a c i l i t y  i s  a l s o  r e s p o n s i b l e  f o r  
n o t i f y i n g  t h e  a p p r o p r i a t e  l a w  
e n f o r c e m e n t  a g e n c i e s .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
r e s p o n d e d  to  t h e  r e q u i r e m e n t  a t  
§ 4 8 3 .1 3 (c ) ( l ) ( i i )  w h i c h  p r o h i b i t s  t h e  
f a c i l i t y  f r o m  e m p l o y i n g  i n d i v i d u a l s  w h o  
h a v e  b e e n  c o n v i c t e d  o f  a b u s i n g ,  
n e g l e c t i n g ,  o r  m i s t r e a t i n g  i n d i v i d u a l s .  
M o s t  o f  t h e  c o m m e n t e r s  w e r e  c o n c e r n e d  
t h a t  tlxis i n f o r m a t i o n  i s  n o t  a n d  w i l l  n o t  
a l w a y s  b e  a v a i l a b l e  t o  t h e  f a c i l i ty .
T h e s e  c o m m e n t e r s  p o i n t e d  o u t  l h a t  e v e n  
t h o u g h  S t a t e s  a r e  r e q u i r e d  to  m a i n t a i n  
n u r s e  a i d e  r e g i s t r i e s ,  n o t  a l l  s t a f f  w i l l  b e  
i n c l u d e d  in t h e  r e g i s t r y .  A l s o ,  a c c e s s  to  
p o l i c e  r e c o r d s  is  o f t e n  l i m i t e d  a n d  m a y  
n o t  b e  a v a i l a b l e  a t  a i l  f r o m  s o u r c e s  
o u t s i d e  t h e  S t a t e .  T h e s e  c o m m e n t e r s  
r e q u e s t e d  t h a t  t ire  r e g u l a t i o n  b e  c h a n g e d  
to  r e a d  t h a t  t h e  f a c i l i t y  m u s t  n o t  
k n o w i n g l y  e m p l o y  i n d i v i d u a l s  w h o  h a v e  
b e e n  c o n v i c t e d  o f  a b u s i n g ,  n e g l e c t i n g ,  o r  
m i s t r e a t i n g  r e s i d e n t s .

Response: T h e  i n t e n t  o f  t h e  r e g u l a t i o n  
is  to  p r e v e n t  t h e  a b u s e  o f  r e s i d e n t s  b y  
s t a f f  w h o  h a v e  a  h i s t o r y  o f  a b u s e .  T o  
a d d  th e  w o r d  " k n o w i n g l y "  w o u l d  d i l u t e  
t h e  i n t e n t i o n  o f  t h e  r e g u l a t i o n  a n d  g i v e  
f a c i l i t i e s  a n  o p e n i n g  n o t  to  b e  t h o r o u g h  
in  t h e i r  i n v e s t i g a t i o n s  o f  t h e  p a s t  
h i s t o r i e s  o f  i n d i v i d u a l s  t h e y  a r e  
c o n s i d e r i n g  h i r in g .  In  a d d i t i o n  to  
i n q u i r i n g  o f  t h e  S l a t e  n u r s e  a i d e  r e g i s t r y  
o r  o t h e r  l i c e n s i n g  a u t h o r i t i e s ,  t h e  f a c i l i t y  
s h o u l d  c h e c k  a l l  r e f e r e n c e s  a n d  m a k e  
r e a s o n a b l e  e f f o r t s  t o  u n c o v e r  
i n f o r m a t i o n  a b o u t  a n y  p a s t  c r i m i n a l  
p r o s e c u t i o n s .  I f  t h e  n u r s i n g  f a c i l i ty  
s h o u l d  l e a r n  o f  a  h i s t o r y  o f  c r i m i n a l  a c t s  
b y  a n  e m p l o y e e  ( p a s t ,  p r e s e n t ,  o r  
p r o s p e c t i v e ) ,  w e  a r e  r e q u i r i n g  t h a t  it
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r e p o r t  s u c h  k n o w l e d g e  t o  t h e  S l a t e  
r e g i s t r y  o r  o t h e r  l i c e n s i n g  a u t h o r i t y .

Comment: A n o t h e r  g r o u p  o f  
c o m m e n t e r s  s u g g e s t e d  t h a t  t h e  
r e g u l a t i o n  c o u l d  r e s u l t  in  m a n y  
e m p l o y e e s  u n f a i r l y  l o s i n g  t h e i r  j o b s .  
T h e y  s t a t e d  t h a t  t h e  r e g u l a t i o n  d o e s  n o t  
d s s c r i b e  w h a t  p r o t e c t i o n  m u s t  b e  
a f f o r d e d  e m p l o y e e s  w h o  a r e  a c c u s e d  o f  
n e g l e c t  o r  m i s t r e a t m e n t ,  n o r  d o e s  it  
i n f o r m  f a c i l i t i e s  o f  t h e  i n v e s t i g a t i o n  u n d  
d u e  p r o c e s s  p r o c e d u r e s  w i t h  w h i c h  a l l  
p u r t i e s  m u s t  c o m p l y .

Response: T h e  r e g u l a t i o n  p r o h i b i t s  t h e  
f a c i l i t y  f r o m  h i r in g  i n d i v i d u a l s  w h o  h a v e  
b e e n  f o u n d  g u i l t y  o f  a b u s i n g ,  n e g l e c t i n g  
n r  m i s t r e a t i n g  r e s i d e n t s  o r  
m i s a p p r o p r i a t i n g  r e s i d e n t  p r o p e r t y  
e i t h e r  b y  a  c o u r t  o f  l a w  o r  b y  t h e  S t a t e  
s u r v e y  a n d  c e r t i f i c a t i o n  a g e n c y .  C o u r t  
a c t i o n s  w o u l d  p r o v i d e  s a f e g u a r d s  to  
p r o t e c t  t h e  i n n o c e n t .  F u r t h e r m o r e ,
O B R A  '8 7  r e q u i r e s  t h a t  t h e  i n v e s t i g a t o r y  
r o l e  o f  Ih e  s u r v e y  a n d  c e r t i f i c a t i o n  
r . g e n c y  is  t o  i n c l u d e  o p p o r t u n i t i e s  f o r  a  
f a i r  h e a r i n g  a n d  f o r  t h e  i n d i v i d u a l  to  
r e b u t  u d v e r s e  I n f o r m a t i o n  c o n t a i n e d  in  
t h e  r e g i s t r y .  T h e r e f o r e ,  w e  b e l i e v e  d u e  
p r o c e s s  r i g h t s  a r e  p r o t e c t e d  a n d  a m p l e  
s a f e g u a r d s  a r e  in  p l a c e  to  p r o t e c t  t h e  
i n n o c e n t  w h e t h e r  in  a  c o u r t  o f  l a w  o r  
b e f o r e  a  s u r v e y  a n d  c e r t i f i c a t i o n  a g e n c y ,

Comment: S e v e r a l  c o m m e n t e r s  
s u g g e s t e d  t h a t  t h e  r e q u i r e m e n t  u t  
8 483 .13 (c )(4 )  w h i c h  s t a t e s  t h a t  t h e  
r e s u l t s  o f  a l l  i n v e s t i g a t i o n s  m u s t  b e  
r e p o r t e d  to  t h e  a d m i n i s t r a t o r  o r  h i s  o r  
h e r  d e s i g n a t e d  r e p r e s e n t a t i v e  w i t h i n  5 
w o r k i n g  d a y s  o f  t h e  i n c i d e n t  d i d  n o t  
a l l o w  th e  f a c i l i t y  e n o u g h  t i m e  f o r  
i n v e s t i g a t i o n  i n  c a s e s  w h e r e  a n  
a l l e g a t i o n  i s  n o t  m a d e  u n t i l  s e v e r a l  d a y s  
a f t e r  t h e  i n c i d e n t .  T h e y  s u g g e s t  t h a t  t h e  
r e q u i r e m e n t  b e  c h a n g e d  to  r e a d  w i t h i n  5 
w o r k i n g  d a y s  o f  k n o w l e d g e  o f  t h e  
i n c i d e n t .

Response: W c  h a v e  n o t  a c c e p t e d  
t h e s e  c o m m e n t s .  W e  t h i n k  t h a t  5 d a y s  is 
a  r e a s o n a b l e  t i m e  in  v i e w  o f  t h e  f a c t  
t h a t  a  r e s i d e n t  m a y  b e  in  j e o p a r d y  o f  
r e p e a t e d  a b u s e  in  t h e  m e a n t i m e .  T o  
m a k o  th e  c h a n g e  r e q u e s t e d  w o u l d  
w e a k e n  Ih e  i n t e n t  o f  t h e  r e g u l a t i o n ,  
w h i c h  is  lo  p r o t e c t  p a t i e n t s  f ro m  a b u s e .

S u m m a r y  o f  C h a n g e s

I n  o r d e r  to  m a k e  t h e  s t a f f  t r e a t m e n t  
p r o v i s i o n s  o f  t h i s  r u l e  c o n s i s t e n t  w i t h  
t h o s e  o t h e r  O B R A  '8 7  p r o v i s i o n s ,  a s  a  
r e s u l t  o f  t h e s e  c o m m e n t s  w e  a r e :

•  A d d i n g  " m i s a p p r o p r i a t i o n  o f  
p r o p e r t y "  to  t h e  l i s t  o f  v i o l a t i o n s  in
§ 4 8 3 .13 (c)(1 )  a g a i n s t  w h i c h  Ih e  f a c i l i t y  
m u s t  p r o t e c t  t h e  r e s i d e n t ,

•  C h a n g i n g  " c o n v i c t e d "  in
§ 4 0 3 .1 3 (c ) ( l ) ( i i )  to  r e a d  " f o u n d  g u i l t y  b y  
a  c o u r '  o f  l a w "  a n d  m u s t  n o t  e m p l o y  
i n d i v i d u a l s  f o r  w h o m  f i n d i n g s  i n d i c a t e  a 
p u n t  h i s t o r y  o f  a b u s e ,  n e g l e c t ,  o r
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m i s t r e a t m e n t  o f  r e s i d e n t s  o r  
m i s a p p r o p r i a t i o n  o f  r e s i d e n t  p r o p e r t y .

•  C h a n g i n g  t h e  " o r "  t o  u n  " a n d "  i n  
§ 4 8 3 .1 3 (c )(2 )  a n d  (c)(4)  to  m a k e  
r e p o r t i n g  o f  a l l e g a t i o n s  a n d  f i n d i n g s  o f  
t h e  f a c i l i t y ’s  o w n  i n v e s t i g a t i o n  t o  t h e  
S t a t e  s u r v e y  a n d  c e r t i f i c a t i o n  a g e n c y  
a n d  a n y  o t h e r  o f f i c i a l s ,  u s  r e q u i r e : ’ b y  
S t a t e  l a w ,  o b l i g a t o r y .

•  R e q u i r i n g  t h e  f a c i l i t y  to  r e p o r t  t o  
Ih e  S t a t e  n u r s e  a i d e  r e g i s t r y  a n d  o t h e r  
l i c e n s i n g  a u t h o r i t y  a n y  k n o w l e d g e  it  h a s  
o f  c r i m i n a l  a c t i o n s  t a k e n  a g a i n s t  a  p a s t ,  
p r e s e n t ,  o r  p r o s p e c t i v e  e m p l o y e e  w h i c h  
m i g h t  i n d i c a t e  u n f i t n e s s  f o r  s e r v i c e  a s  a  
n u r s e  a i d e  o r  o t h e r  s t a f f .

Section 483.15 Quality o f  life
S u m m a r y  o f  P r o v i s i o n s

S e c t i o n  4 83 .15  Q u a l i t y  o f  L ife ,  
s p e c i f i e s  t h a t  t h e  f a c i l i t y  m u s t  e n s u r e  
t h a t  r e s i d e n t s  r e c e i v e  c i r e  i n  a  m a n n e r  
a n d  in  n n  e n v i r o n m e n t  t h a t  m a i n t a i n s  o r  
e n h a n c e s  t h e i r  q u a l i t y  o f  l i fe  w i t h o u t  
a b r i d g i n g  t h e  s a f e t y  a n d  r i g h t s  o f  o t h e r s  
b y  (a )  t r e a t i n g  e a c h  r e s i d e n t  w i t h  d i g n i t y  
n n d  r e s p e c t  a n d  (b )  m a i n t a i n i n g  e a c h  
r e s i d e n t ' s  p r i v a c y .

S e c t i o n  48 3 .1 5 (c )  s p e c i f i e s  t h a t  
r e s i d e n t s  h a v e  a  r i g h t  to  c h o o s e  
a c t i v i t i e s ,  s c h e d u l e s  a n d  h e a l t h  c a r e ,  
c o n s i s t e n t  w i t h  t h e i r  i n t e r e s t s ,  
a s s e s s m e n t s  a n d  p l a n s  o f  c a r e ,  a n d  a l s o  
t o  i n t e r a c t  w i t h  m e m b e r s  o f  t h e  
c o m m u n i t y  b o t h  i n s i d e  a n d  o u t s i d e  t h e  
f a c i l i ty .

S e c t i o n  483 .15 (f)  p r o v i d e s  t h a t  t h e  
f a c i l i t y  m u s t  p r o v i d e  f o r  a n  o n g o i n g  
p r o g r a m  o f  a c t i v i t i e s  a p p r o p r i a t e  to  
r e s i d e n t s '  n e e d s  a n d  i n t e r e s t s  d e s i g n e d  
t o  p r o m o t e  o p p o r t u n i t i e s  f o r  e n g a g i n g  in  
n o r m a l  p u r s u i t s ,  i n c l u d i n g  r e l i g io u s  
a c t i v i t i e s  o f  t h e i r  c h o i c e .

S e c t i o n  4 83 .15 (g )  s p e c i f i c s  t h a t  a  
f a c i l i t y  m u s t  p r o v i d e  m e d i c a l l y  r e l a t e d  
s o c i a l  s e r v i c e s  to  a t t a i n  o r  m a i n t a i n  t h e  
h i g h e s t  p r a c t i c a b l e  p h y s i c a l ,  m e n t a l  a n d  
p s y c h o s o c i a l  w e l l - b e i n g  o f  e a c h  
r e s i d e n t .

S e c t i o n  403 .1 3 (h )  r e q u i r e s  t h a t  t h e  
f a c i l i t y  p r o v i d e  a  c l e a n ,  c o m f o r t a b l e ,  
a n d  h o m e l i k e  e n v i r o n m e n t  f o r  llu* 
r e s i d e n t .

C o m m e n t s  a n d  R e s p o n s e s

C o m m e n t:  S e c t i o n  4 83 .15 (c )(8 )  
r e q u i r e s  l h a t ,  " w h e n  a  r e s i d e n t  o r  f a m i l y  
g r o u p  e x i s t s ,  t h e  f a c i l i t y  m u s t  l i s t e n  to  
t i ie  v i e w s  a n d  a c t  u p o n  g r i e v a n c e s  a n d  
r e c o m m e n d a t i o n s  o f  r e s i d e n t s  u n d  
f a m i l i e s  c o n c e r n i n g  p r o p o s e d  p o l i c y  a n d  
o p e r a t i o n a l  d e c i s i o n s  a f f e c t i n g  r e s i d e n t  
c a r e  a n d  l i fe  in  t h e  f a c i l i t y . "  A  
c o m m e n t e r  n o t e d  l h a t  " l i s t e n i n g  t o  a n d  
u c l i n g  u p o n "  i s  t o o  v a g u e  a n d  s u g g e s t e d  
r e q u i r i n g  w r i t t e n  r e s p o n s e s  f r o m  t h e  
a d m i n i s t r a t i o n  a b o u t  g r i e v a n c e s  o r  
r e c o m m e n d a t i o n s  a n d  f o r w a r d i n g

11 . t \ i* I f I ft *' ■
1991 /  R u les  a n d  R e g u la tio n s

u n r e s o l v e d  g r i e v a n c e s  to  t h e  l i c e n s i n g  
b u r e a u .

Response: W e  do not believe it is 
necessury lo regulate the means by 
which the facility should respond to 
grievances by requiring a written 
response. Our regulations allow facility 
flexibility and w e  do not wish to impose 
any additional burden upon the facility.

Comment: S e c t i o n  483 .15 ( f) (2 )  r e q u i r e s  
th e  a c t i v i t i e s  p r o g r a m  to  b e .  " d i r e c t e d  
b y  a  q u a l i f i e d  p r o f e s s i o n a l  w h o  i s  a 
q u a l i f i e d  t h e r a p e u t i c  r e c r e a t i o n  
s p e c i a l i s t  w h o  is  l i c e n s e d  o r  r e g i s t e r e d  i f  
a p p l i c a b l e ,  b y  t h e  S t a t e  in  w h i c h  
p r a c t i c i n g ;  a n d  e l i g i b l e  f o r  c e r t i f i c a t i o n  
a s  a  t h e r a p e u t i c  r e c r e a t i o n  s p e c i a l i s t  b y  
a  r e c o g n i z e d  a c c r e d i t i n g  b o d y  o n  
O c t o b e r  1 , 1 9 9 0 . "  S e v e r a l  c o m m e n t e r s  
r e c o m m e n d e d  t h a t  t h e  N u t i o n a l  
A s s o c i a t i o n  o f  A c t i v i t y  P r o f e s s i o n a l s  
( N A A P )  b e  i n c l u d e d  i n  t h e  q u a l i f i c a t i o n s  
f o r  t h e  p e r s o n  w h o  d i r e c t s  t h e  a c t i v i t y  
p r o g r a m  b e c a u s e  t h e y  b e l i e v e  t h e i r  
c e r t i f i c a t i o n  c r i t e r i a  a r e  a p p r o p r i a t e l y  
b a s e d  o n  t h e  e d u c a t i o n a l  a n d  
e x p e r i e n t i a l  b a c k g r o u n d  n e e d e d  fo r  a  
p e r s o n  to  b e  a b l e  t o  p r o v i d e  a  q u a l i t y  
a c t i v i t y  p r o g r a m  to  a n  e l d e r l y  
p o p u l a t i o n .  I t  a l s o  e m p h a s i z e s  t h e  
i m p o r t a n c e  o f  p r o v i d i n g  a  v a r i e t y  o f  
a c t i v i t y  p r o g r a m s ,  n o t  a  s p e c i f i c  t y p e  o r  
p r o g r a m ,  s u c h  a s  m u s i c ,  a r t  r e c r e a t i o n ,  
e t c .

Response: W e  chose not to specify 
particular accrediting associations or 
organizations but rather leave it to the 
majority membership of the particular 
discipline to determine which 
association or organization they 
recognize.

Comment: S e c t i o n  483 .15(f) (2 ) (B )(iv )  
r e q u i r e s  t h a t  a n  a c t i v i t i e s  p r o g r a m  m u s t  
b e  d i r e c t e d  b y  a  q u a l i f i e d  p r o f e s s i o n a l  
w h o  " h a s  c o m p l e t e d  a  t r a i n i n g  c o u r s e  
a p p r o v e d  b y  t h e  S t a t e . "  A p p r o x i m a t e l y  
8 0  c o m m e n t e r s  a d d r e s s e d  th i s  s e c t i o n .  
S o m e  c o m m e n t e r s  s u p p o r t e d  t h i s  
r e q u i r e m e n t :  o t h e r s  s u g g e s t e d  t h a t  t h e  
S t a t e - a p p r o v e d  c o u r s e  b e  u s e d  in  
c o n j u n c t i o n  w i t h  o t h e r  q u a l i f i c a t i o n s  
(i .e . , d e g r e e  a n d  a p p r o p r i a t e  c e r t i f i c a t i o n  
a s  a n  a r t ,  d a n c e ,  m u s i c ,  o r  r e c r e a t i o n  
t h e r a p i s t ) .  S e v e r a l  c o m m e n t e r s  o p p o s e d  
th i s  r e q u i r e m e n t  f o r  a  n u m b e r  o f  
r e a s o n s :

• State approved programs do not 
include components necessary to 
implement a successful therapeutic 
activity program.

• Stale programs differ in length, 
content, and qualifications, thus there 
are not national uniform standards.

• Regulations do not provide any 
evaluation method for these programs. 
M a n y  Slate training courses provide 3 0  
to 50  contact hours of training. Given 
multiple responsibilities of the activity
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p r o f e s s i o n a l ,  t h e  l i m i t e d  t r a i n i n g  
p r o v i d e s  a  b a r e  m i n i m u m  e v e n  in  t h e  
b e s t  o f  c i r c u m s t a n c e s .

•  W h e n  S t a t e - a p p r o v e d  c e r t i f i c a t i o n  
p r o g r a m s  a r e  in  p l u c e ,  t h e y  m a y  n o t  
i n c l u d e  c o n s u l t a t i o n  b y  a n  o c c u p a t i o n a l  
o r  r e c r e a t i o n a l  t h e r a p i s t  t o  e n s u r e  t h a t  
h ig h  s t a n d a r d  p r o g r a m s  a r e  i n  p l a c e .

• State approved programs provide 
too much flexibility for the Slates or for 
facilities.

•  S t a t e  a p p r o v e d  p r o g r a m s  s h o u l d  b e  
r e q u i r e d  fo r  a l l  a c t i v i t y  a s s i s t a n t s  o r  
a c t i v i t y  a i d e s .

R e s p o n se :  B a s e d  u p o n  t h e  p r o v i s i o n s  
o f  O B R A  '87, w e  a r e  r e q u i r i n g  a n  
o n g o i n g  p r o g r a m  o f  a c t i v i t i e s  d i r e c t e d  
b y  a  q u a l i f i e d  p r o f e s s i o n a l  d e s i g n e d  to  
m e e t  t h e  i n t e r e s t s  a n d  t h e  p h y s i c a l ,  
m e n t a l ,  a n d  p s y c h o l o g i c a l  w e l l - b e i n g  o f  
e a c h  r e s i d e n t .  W e  d o  n o t  b e l i e v e  it  is 
n e c e s s a r y  to  e l i m i n a t e  t h e  o p t i o n  o f  
S t a t e  a p p r o v e d  p r o g r a m s  a s  w e  a r e  
c o n t i n u i n g  to  f o c u s  o n  o u t c o m e  
m e a s u r e s  r a t h e r  t h a n  th e  m e t h o d  b y  
w h i c h  t h e s e  o b j e c t i v e s  a r e  
a c c o m p l i s h e d .  W e  h a v e  n o  e v i d e n c e  
t h a t  t h e  r e s i d e n t s  p a r t i c i p a t i n g  in  
a c t i v i t i e s  p r o g r a m s  d i r e c t e d  b y  
i n d i v i d u a l s  w h o  h a v e  c o m p l e t e d  S t u t e  
a p p r o v e d  p r o g r a m s  a r e  l e s s  l i k e l y  to  
a c h i e v e  t h e  d e s i r e d  o b j e c t i v e  t h a n  w h e n  
t h e  p r o g r a m  is  d i r e c t e d  b y  o t h e r  
i n d i v i d u a l s .

C o m m en t:  M a n y  o f  t h e  c o m m e n t e r s  
w a n t e d  to  r e t a i n  t h e  r e q u i r e m e n t s  a t  42 
C F R  405 .1131(a)  w h i c h  s l a t e  t h a t  a  
m e m b e r  o f  t h e  f a c i l i t y ’s  s t a f f  is 
d e s i g n a t e d  a s  r e s p o n s i b l e  f o r  t h e  p a t i e n t  
a c t i v i t i e s  p r o g r a m .

R e s p o n se :  Upon the effective date of 
the February 2,1989  rule (October 1, 
1990)  405 .1131(a) ,  which allows a  
member of the facilities staff to be 
responsible for the patient activities 
program, is eliminated. Similarly, w e  
eliminate the requirement that if the 
staff member is not n qualified patient 
activities coordinator, he or she must 
function with frequent, regularly 
scheduled consultation from a person so 
qualified. W e  believe that effective 
October 1 ,1 9 9 0 ,  the consultation 
requirement is unnecessary since w e  
have stated that the activities must be 
directed by a qualified professional.

C o m m en t:  Several commenters 
addressed the qualifications section of 
this requirement and recommended that 
the activities program be directed by a 
qualified professional w h o  is a qualified 
therapeutic recreation specialist w h o  is 
licensed or registered if applicable, by 
the State in which practicing; and 
eligible for certification ns a therapeutic 
recreation specialist by the National 
Council for Therapeutic Recreation 
Certification; or has two years 
experience in a sociul or recreational

p r o g r a m  w i t h i n  t h e  l a s t  5 y e a r s ,  o n e  o f  
w h i c h  w a s  f u l l - t im e  in  a  p a t i e n t  
a c t i v i t i e s  p r o g r a m  in  a  h e a l t h  c a r e  
s e t t i n g ;  o r  i s  a  q u a l i f i e d  o c c u p a t i o n a l  
t h e r a p i s t .

R e s p o n s e :  A s  s t a t e d  in  t h e  p r e v i o u s  
r e s p o n s e ,  w e  a r e  a c c e p t i n g  t h e  
r e c o m m e n d a t i o n s  fo r  t h e  q u a l i f i e d  
p r o f e s s i o n a l  w h o  d i r e c t s  t h e  a c t i v i t i e s  
p r o g r a m s  a s  s t a t e d  a t  § 483 .15(f) (2 ) .  W e  
c h o s e  n o t  to  i n c l u d e  o  s p e c i f i c  
c e r t i f i c a t i o n  b o d y  e l i g ib i l i ty  b u t  a r e  
r e v i s i n g  t h e  l a n g u a g e  a t  
§ 483 .15(f) (2 )( i )(B )  t o  s t a t e  " e l i g i b l e  f o r  
c e r t i f i c a t i o n  a s  a  t h e r a p e u t i c  r e c r e a t i o n  
s p e c i a l i s t  b y  a  r e c o g n i z e d  a c c r e d i t i n g  
b o d y  o n  O c t o b e r  1 ,1 9 9 0 . "

C o m m e n t:  I n  t h e  p r e a m b l e  to  t h e  
F e b r u u r y  2  r u l e ,  i t  w a s  n o t e d  t h a t  t h e  
c o m m e n t e r s  h a d  r e c o m m e n d e d  a d d i n g  
a n o t h e r  r e q u i r e m e n t  t o  t h e  a c t i v i t i e s  
s e c t i o n  w h i c h  w o u l d  c o n t a i n  t h r e e  t y p e s  
o f  t h e r a p e u t i c  a c t i v i t i e s ;  s u p p o r t i v e ,  
m a i n t e n a n c e ,  a n d  e m p o w e r m e n t .  W e  
h a d  r e s p o n d e d  b y  n o t i n g  w e  w o u l d  
p r e s e n t  t h i s  m u t e r i a l  i n  t h e  i n t e r p r e t i v e  
g u i d e l i n e s .  M a n y  c o m m e n t e r s  o p p o s e d  
p r e s e n t i n g  t h i s  i n  t h e  i n t e r p r e t i v e  
g u i d e l i n e s  a s  t h e y  s t a t e d  t h e s e  t e r m s  a r e  
u s e d  o n l y  b y  a  s m a l l  p e r c e n t a g e  o f  
a c t i v i t i e s  p r o f e s s i o n a l s  a n d  n o t  a t  a l l  b y  
t h e r a p e u t i c  r e c r e a t i o n  s p e c i a l i s t s .  T h e y  
f e l t  i n c o r p o r a t i o n  o f  t h e s e  c l a s s i f i c a t i o n s  
i n t o  t h e  s u r v e y  o r  r e g u l a t o r y  s y s t e m  
c o u l d  j e o p a r d i z e  m a n y  a c t i v i t i e s  
p r o g r a m s  t h a t  b a s e  t h e i r  p r o g r a m s  u p o n  
t h e  i n d i v i d u a l  n e e d s  o f  r e s i d e n t s .

R e s p o n s e :  W e  b e l i e v e  t h a t  t h e  s o u r c e  
o f  t h e  c o n t r o v e r s y  s u r r o u n d i n g  th i s  
m a t e r i a l  i s  t h e  d i s a g r e e m e n t  a m o n g  
v a r i o u s  a c t i v i t i e s  p r o f e s s i o n a l s  o v e r  t h e  
a p p r o p r i a t e n e s s  o f  t h i s  t e r m i n o l o g y .  
R a t h e r  t h a n  a t t e m p t i n g  to  m e d i a t e  t h i s  
d i s p u t e ,  w e  w i l l  d e l e t e  t h i s  t e r m i n o l o g y  
f r o m  t h e  i n t e r p r e t i v e  g u i d e l i n e s  n n d  
l e a v e  t h i s  a s p e c t  o f  t h e  a c t i v i t i e s  
r e q u i r e m e n t  t o  t h e  s u r v e y o r ’s  d i s c r e t i o n .

C o m m e n t:  T h e r e  w e r e  a p p r o x i m a t e l y  
8 0  c o m m e n t s  a d d r e s s i n g  t h e  s o c i a l  
s e r v i c e s  r e q u i r e m e n t s .  O v e r  o n e  h a l f  o f  
t h e  t o t a l  c o m m e n t s  u d d r e s s e d  t h e  n e w  
r e q u i r e m e n t s  p e r t a i n i n g  to  t h e  
q u a l i f i c a t i o n s  o f  t h e  s o c i a l  w o r k e r .
M a n y  o f  t h e s e  b e l i e v e d  t h a t  t h e  s o c i a l  
w o r k e r  q u a l i f i c a t i o n  s t a n d a r d  a t  
§ 483 .15(g )(4 )( i i )  ( i.e. , t w o  y e a r s  o f  s o c i a l  
w o r k  s u p e r v i s e d  e x p e r i e n c e  in  a  h e a l t h  
c a r e  s e t t i n g  w o r k i n g  d i r e c t l y  w i t h  
i n d i v i d u a l s )  i s  a  l e s s  s t r i n g e n t  s t a n d a r d  
n n d  i s  a  l o w e r  s t a n d a r d  t h a n  t h u t  o f  
O B R A  ’87. T h e  O B R A  '8 7  s t a t e s  a  s o c i a l  
w o r k e r  m u s t  h a v e  a t  l e a s t  a  b a c h e l o r ' s  
d e g r e e  i n  s o c i a i  w o r k  o r  s i m i l a r  
q u a l i f i c a t i o n s ,  O t h e r  c o m m e n t s  
u d d r e s s i n g  t h e  q u a l i f i c a t i o n s  
r e q u i r e m e n t s  w e r e :

•  S o c i u l  s e r v i c e s  s h o u l d  b e  p r o v i d e d  
b y  i n d i v i d u a l s  w i t h  a  m a s t e r ' s  d e g r e e  in 
s o c i a l  w o r k .

•  M a i n t a i n  c u r r e n t  r e q u i r e m e n t s  f o r  
s o c i a l  w o r k e r s ,  a s  l i s t e d  u t  4 2  C F R  
4 0 5 .1 1 3 0 (b )  ( a  m e m b e r  o f  Ih e  f a c i l i ty  
d e s i g n a t e d  a s  r e s p o n s i b l e  f o r  s e r v i c e s .  II 
t h e  d e s i g n a t e d  p e r s o n  i s  n o t  u q u a l i f i e d  
s o c i a l  w o r k e r ,  t h e  f a c i l i t y  h a s  u w r i t t e n  
a g r e e m e n t  w i t h  a  q u a l i f i e d  s o c i u l  
w o r k e r  o r  r e c o g n i z e d  s o c i u l  a g e n c y  fo r  
c o n s u l t a t i o n  a n d  a s s i s t a n c e ) .

• Require a nonsocial worker 
providing social services w ho is not a 
graduate or licensed social worker lo 
receive at least 200 hours per year of 
consultation from a licensed social 
worker or a social worker with a degree 
from nn accredited school of social work 
and nt least one year of health care 
experience.

• D o  not require u social worker 
consultant to be a  graduate of a 
particular discipline since sociul worker 
consultants come from ull disciplines 
(i.e., psychology, sociology, and menial 
health education).

• Require social workers to have n 
bachelor's degree in gerontology with 
substantial course work in social work.

• Clarify "similar professional 
qualifications” as stated at
§ 483 .15(g)(4)( i i i ) .

•  D e f i n e  " s i m i l u r  p r o f e s s i o n a l  
q u a l i f i c a t i o n s "  a s  a  b a c h e l o r ' s  d e g r e e  in  
a  r e l a t e d  f i e ld  s u c h  a s  h u m a n  s e r v i c e s  
f i e ld  ( i.e. , a p p l i e d  s o c i o lo g y ,  w i t h  a t  
l e a s t  1  y e a r  o f  p r e v i o u s  s u p e r v i s e d  
e x p e r i e n c e  in  m e e t i n g  p s y c h o s o c i a l  
n e e d s ) .

•  R e c o m m e n d  u s  s o c i a l  w o r k e r  
q u a l i f i c a t i o n s  e i t h e r  a  b a c h e l o r ’s  d e g r e e  
f r o m  a n  a c c r e d i t e d  s c h o o l  o f  s o c i a l  
w o r k ,  o r  a  b a c h e l o r ' s  d e g r e e  in  a  r e l a t e d  
h u m a n  s e r v i c e s  f i e ld  p l u s  1  y e a r  o f  
p r e v i o u s l y  s u p e r v i s e d  e x p e r i e n c e  in a  
h e a l t h  c a r e  s e t t i n g ,  o r  t w o  y e a r s  o f  
s u p e r v i s e d  e x p e r i e n c e  p r o v i d i n g  s o c i a l  
s e r v i c e s  in  a  n u r s i n g  f a c i l i t y  p r i o r  lo 
O c t o b e r  1 ,1 9 9 0 .

•  C l a r i f y  w h e t h e r  t h e  b a c h e l o r ' s  
d e g r e e  r e q u i r e m e n t  i s  m o t  o n l y  b y  a  
b a c h e l o r ' s  d e g r e e  in  s o c i a l  w o r k  f r o m  a 
p r o g r a m  a c c r e d i t e d  b y  t h e  N a t i o n a l  
A s s o c i a t i o n  o f  S o c i a l  W o r k e r s  o r  b y  a  
s o c i a l  w o r k  m a j o r  f r o m  a n y  p r o g r a m .

•  D e l e t e  § 4B3.15(g)(4)(i i)  " 2  y c u r s  o f  
s o c i a l  w o r k  s u p e r v i s e d  e x p e r i e n c e  in  a 
h e a l t h  c a r e  s e t t i n g  w o r k i n g  d i r e c t l y  w i t h  
i n d i v i d u a l s . "

R e s p o n se :  R c g u r d i n g  c o m m e n t s  
r e c o m m e n d i n g  t h a t  w e  r e q u i r e  a  
m a s t e r ’s  d e g r e e  s o c i a l  w o r k e r  to  p r o v i d e  
s o c i a l  s e r v i c e s ,  t h e  p r o v i s i o n s  o f  O B R A  
'87  r e q u i r e  t h a t  in  t h e  c a s e  o f  a  s k i l l e d  
n u r s i n g  f a c i l i t y  w i t h  m o r e  t h a n  1 2 0  b e d s  
t h e  f a c i l i t y  m u s t  h a v e  a t  l e a s t  o n e  s o c i a l  
w o r k e r  ( w i t h  a t  l e a s t  a  b a c h e l o r ' s  
d e g r e e  in  s o c i a l  w o r k  o r  s i m i l a r  
p r o f e s s i o n a l  q u a l i f i c a t i o n s )  e m p l o y e d  
f u l l - t im e  t o  p r o v i d e  o r  a s s u r e  t h e
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p r o v i s i o n  o f  s o c i a l  s e r v i c e s  in  s e c t i o n s  
10 1 9 (b ) (7 )  a n d  19 1 9 (b ) (7 ) .  T h u s ,  r e q u i r i n g  
I n d i v i d u a l s  w i t h  m a s t e r ' s  d e g r e e s  w o u l d  
g o  b e y o n d  t h e  s t u t u t e .  T h i s  d o e s  n o t  
p r e c l u d e  f a c i l i t i e s  f r o m  e m p l o y i n g  s o c i a l  
w o r k e r s  w i t h  m a s t e r ’s  d e g r e e s .

W i t h  r e g a r d  t o  c o m m e n t e r s  w h o  
w a n t e d  to  m a i n t a i n  t h e  c u r r e n t  
r e q u i r e m e n t s  f o r  s o c i a l  w o r k e r s  a s  l i s t e d  
a t  4 2  C F R  4 0 5 .1 1 3 0 (b ) ,  w e  m a y  n o t  r e t a i n  
t h e s e  r e q u i r e m e n t s  a s  t h e y  d o  n o t  r e f l e c t  
t h e  s t a t u t o r y  r e q u i r e m e n t  o f  " a t  l e a s t  a  
b a c h e l o r ’s  d e g r e e " .

W e  do not believe that commenter 
requests for requiring non social 
workers providing social services to 
receive at least 200 hours per year of 
consultation from a licensed social 
worker would benefit resident rights. 
Under our regulations, facilities with 120 
beds or more mu3t have a qualified 
social worker. Facilities with less than 
120 beds must assure that the fucility 
provides medically related social 
services to attain or maintain the highest 
practicable physical, mental, or 
psychosocial well-being of each 
resident.

W e  a g r e e  t o  d e f i n e  t h e  s t a t u t o r y  
r e q u i r e m e n t s  f o u n d  u t  s e c t i o n s  
1 0 1 9(b )(7 )  a n d  1 9 1 9 (b ) l7 )  o f  t h e  A c t .  
" s i m i l a r  p r o f e s s i o n a l  q u a l i f i c a t i o n s "  a s  
a  b a c h e l o r ’s  d e g r e e  in  a  h u m a n  s e r v i c e s  
f i e ld  ( i n c l u d in g  b u t  n o t  l i m i t e d  to  
s o c i o lo g y ,  s p e c i a l  e d u c a t i o n ,  
r e h a b i l i t a t i o n ,  c o u n s e l i n g ,  a n d  
p s y c h o l o g y ) .

W c  a g r e e  to  d e l e t e  t h e  r e q u i r e m e n t  a t  
§ 403 .15(g)(4)( i i )  d e s c r i b i n g  a  s o c i a l  
w o r k e r  a s  s o m e o n e  w i t h  a  b a c h e l o r ' s  
d e g r e e  o r  2  y e a r s  o f  s o c i a l  w o r k  
s u p e r v i s e d  e x p e r i e n c e  i n  a  h e a l t h  c a r e  
s e t t i n g .  I n s t e a d ,  w e  w i l l  r e q u i r e  a  
b a c h e l o r ' s  d e g r e e  a n d  1  y e a r  e x p e r i e n c e  
o f  s u p e r v i s e d  s o c i a l  w o r k  a s  
c o m m e n t e r s  r e q u e s t e d .

C o m m e n t:  S e v e r a l  c o m m e n t e r s  
s u g g e s t e d  t h a t  t h e  s o c i a l  w o r k e r  s h o u l d  
b e  i d e n t i f i e d  a s  p a r t  o f  t h e  
i n t e r d i s c i p l i n a r y  t e a m  u s  d e s c r i b e d  in  
§ 403 .20(d)(2)( i i ) .  A  c o m p r e h e n s i v e  c a r e  
p l a n  m u s t  b e  p r e p a r e d  b y  a n  
i n t e r d i s c i p l i n a r y  t e a m  t h a t  i n c l u d e s  t h e  
a t t e n d i n g  p h y s i c i a n ,  a  r e g i s t e r e d  n u r s e  
w i t h  r e s p o n s i b i l i t y  f o r  t h e  r e s i d e n t ,  a n d  
o t h e r  a p p r o p r i a t e  s t a f f  in  d i s c i p l i n e s  a s  
d e t e r m i n e d  b y  t h e  r e s i d e n t ' s  n e e d s  a n d  
w i t h  t h e  p a r t i c i p a t i o n  o f  t h e  r e s i d e n t ,  
t h e  r e s i d e n t ' s  f a m i ly ,  o r  l e g a l  
r e p r e s e n t a t i v e  t o  t h e  e x t e n t  p r a c t i c a b l e .

R e s p o n se :  W e  d o  n o t  a g r e e  t o  s p e c i f y  
I h e  s o c i a l  w o r k e r  a s  p a r t  o f  t h e  
i n t e r d i s c i p l i n a r y  t e a m  b u t  r a t h e r  l e a v e  it 
to  I h e  d i s c r e t i o n  o f  t h e  I n t e r d i s c i p l i n a r y  
t e a m  to  d e c i d e  w h e n  s o c i a l  w o r k  
i n v o l v e m e n t  in  c a r e  p l a n n i n g  is  n e e d e d  
b y  a  r e s i d e n t .

C o m m e n t:  A  n u m b e r  o f  c o m m e n t e r s  
n o t e d  t h a t  C o n g r e s s  in  t h e  M e d i c a r e

C a t a s t r o p h i c  C o v e r a g e  A c t  o f  1 J 8 0  
( M C C A )  r e q u i r e d  t h u t  t h e  s t a n d a r d s  fo r  
s o c i a l  s e r v i c e  w o r k e r s  b e  “ u t  l e a s t  a s  
s t r i n g e n t ”  n s  t h o s e  in  e f f e c t  p r i o r  to  th e  
e n a c t m e n t  o f  O B R A .  T h e y  a r g u e  t h a t  
b e c a u s e  t h e  p r e v i o u s  r e g u l a t i o n  
c o n t a i n e d  p r o v i s i o n s  w h i c h  a r e  n o t  
i n c l u d e d  in  t h e  f i n a l  r u l e ,  t h e  s t a n d a r d s  
fo r  s o c i a l  w o r k e r s  in  t h i s  f i n a l  r u l e  a r e  
t h e r e f o r e  c o n t r a r y  to  t h e  s t a t u t e .

R e s p o n se :  W e  d i s a g r e e .  F i r s t ,  w e  
r e c o g n i z e  t h a t  t h e  " a t  l e a s t  a s  s t r i n g e n t "  
l a n g u a g e ,  w h i c h  d i d  n o t  a p p e a r  in  t h e  
M C C A ,  d o e s  a p p e a r  in  O B R A  '90 .  It is  
o u r  o p i n i o n ,  h o w e v e r ,  t h a t  t h e  s t a n d a r d s  
fo r  s o c i a l  w o r k e r s  in  I h e  f i n a l  r u l e  a r e  in  
fu ll  a c c o r d a n c e  w i t h  t h e  s t a t u t e .  I n  f a c t ,  
t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  
D i s t r i c t  o f  C o l u m b i a  s p e c i f i c a l l y  
c o n c l u d e d  t h a t  t i ie  s t a n d a r d s  a p p e a r i n g  
i n  t h e  f i n a l  r u l e  a r e  a t  l e a s t  n s  s t r i n g e n t  
n s  t h o s e  in  e x i s t e n c e  p r i o r  to  t h e  
e n a c t m e n t  o f  O B R A  '87 .  S e e  G ra y  
P a n th e r s  A d v o c a c y  C o m m itte e , e t  al. v.  
S u l liv a n ,  C iv i l  A c t i o n  N o .  89  0 8 0 5 - N U J  
(D .D .C .  S e p t .  1 7 ,1 9 9 0 ) .  S i m p l y  b e c a u s e  
t h e  f i n a l  r u l e  d o e s  n o t  i n c l u d e  e v e r y  
w o r d  o f  t h e  r e g u l a t i o n s  i n  e f f e c t  p r i o r  lo  
t h e  e n a c t m e n t  o f  O B R A  ‘87, d o e s  n o t  
m e a n  t h a t  t h e  f i n a l  r u l e  c o u l d  n  it  b e  a s  
s t r i n g e n t  a s  t h e  o l d  r e g u l a t i o n s .
C o n g r e s s  s p e c i f i c a l l y  d i d  n o t  r e q u i r e  
t h a t  t h e  f i n a l  r u l e  c o n t a i n  t h e  i d e n t i c a l  
l a n g u a g e  a s  in  t h e  p r e v i o u s  r e g u l a t i o n s .  
I n  f a c t ,  w e  b e l i e v e  t h a t  t h e  f i n a l  r u l e  i s  
m o r e  s t r i n g e n t  t h a n  t h e  p r e v i o u s  
r e g u l a t i o n .  T h e  f i n a l  r u l e  b y  f m u s i n g  o n  
q u a l i t y  o f  c a r e ,  r a t h e r  t h a n  t h e  m e r e  
c a p a c i t y  to  p r o v i d e  s u c h  c a r e ,  
e m p h a s i z e s  o u t c o m e .  W i t h  t h e  p r e v i o u s  
r e g u l a t i o n s ,  i t  w a s  p o s s i b l e  t h a t  w h i l e  
t h e  f a c i l i t y  m i g h t  h a v e  b e e n  in  t e c h n i c a l  
c o m p l i a n c e ,  t h e  c a r e  r e c e i v e d  w a s  n o t  
a d e q u a t e  o r  a p p r o p r i a t e .  S p e c i f i c a l l y ,  
t h e  f a c t  t h a t  a n  i n d i v i d u a l  m a y  h a v e  
s a t i s f i e d  t h e  c r e d e n t i a l  r e q u i r e m e n t s  o f  
I h e  r e g u l a t i o n s  p r o v i d e d  n o  a s s u r a n c e s  
t h a t  t h e  c a r e  a c t u a l l y  r e n d e r e d  w a s  o f  
h ig h  q u a l i t y .  U n d e r  t h e s e  r u l e s ,  
h o w e v e r ,  s i n c e  h ig h  q u a l i t y  s e r v i c e s  a r e  
t h e  s t a n d a r d ,  t h i s  w e a k n e s s  in  I h e  o ld  
r u l e  h a s  b e e n  r e m o v e d .  C o n s e q u e n t l y ,
I h e  o b j e c t i v e  o f  t h e  f in a l  r u l e  i s  t o  lo o k  
a t  t h e  q u a l i t y  o f  c a r e  a c t u a l l y  r e c e i v e d  
b y  e a c h  r e s i d e n t ,  n n d  t h u s  to  p r e v e n t  
a n y  u n d u e  r e l i a n c e  o n  s t a f f  
q u a l i f i c a t i o n s  t h a t  m a y  h a v e  e x i s t e d  in  
t h e  p r e v i o u s  ru le .

C o m m e n t:  S e v e r a l  c o i n n i e n l e r s  
o p p o s e d  I h e  s e t t i n g  o f  t e m p e r a t u r e  
r a n g e s  o f  7 1 - 8 1 "  F  o n  i n i t i a l l y  c e r t i f i e d  
f a c i l i t i e s :

•  O n e  c o m m e n t e r  n o t e d  t h a t  t h e  
t e m p e r a t u r e  r a n g e  i s  c o n t r a r y  to  H C F A  
c o m m e n t s  in  t h e  p r e a m b l e  in  t h e  
F e b r u a r y  2  r u l e  p e r t a i n i n g  to  f o o d  
t e m p e r a t u r e  w h e r e  w e  r e f u s e d  to  d e f i n e  
a  t e m p e r a t u r e  r a n g e  b e c a u s e  w e  th o u g h t

it  w a s  a  s u b j e c t  f o r  i n t e r p r e t i v e  
g u i d e l i n e s ,  n o t  r e g u l a t i o n s .

•  C o m m e n t e r s  s u g g e s t e d  t h a t  w e  
r e v i s e  § 483 .15 (h )(8 ) ,  i n  p a r t ,  to  r e f e r e n c e  
r e c o m m e n d a t i o n s  b y  Ih e  A m e r i c a n  
S o c i e t y  o f  H e a t i n g ,  R e f r i g e r a t i n g ,  a n d  
A i r  C o n d i t i o n i n g  E n g i n e e r s .  T h e y  
b e l i e v e  t h a t  s p e c i f y i n g  t e m p e r a t u r e  
r a n g e s  d o e s  n o t  t a k e  i n t o  a c c o u n t  
m e c h a n i c a l  u b i l i t y  o f  v a r i o u s  s y s t e m s  
n o r  t h e  r e s i d e n t ' s  c h o i c e  o f  t e m p e r a t u r e .

•  O t h e r  c o m m e n t e r s  s u g g e s t e d  
r e q u i r i n g  f a c i l i t i e s  t o  p r o v i d e  
c o m f o r t a b l e  n n d  s a f e  h u m i d i t y  l e v e l s .

R e s p o n se :  T h e  t e m p e r a t u r e  r a n g e s  
i n d i c a t e d  in  § 483 .15(h)(0)  a r e  f o r  
f a c i l i t i e s  i n i t i a l l y  c e r t i f i e d  a f t e r  O c t o b e r
1 ,1 9 9 0 ,  t h e  e f f e c t i v e  d a t e  o f  t h e s e  
r e g u l a t i o n s ,  n o t  f o r  e x i s t i n g  f a c i l i t i e s .  
C u r r e n t l y  c e r t i f i e d  S N F s  a n d  I C F s  t h a t  
a r e  i n i t i a l l y  c e r t i f i e d  u n d e r  t h e s e  
r e q u i r e m e n t s  a s  N F s  a n d  S N F s  a f t e r  
O c t o b e r  1 , 1 9 9 0  w o u l d  n o t  h e  r e q u i r e d  to  
m o d i f y  t h e i r  h e a t i n g  a n d  c o o l i n g  
s y s t e m s  t o  m a i n t a i n  t h e  s p e c i f i e d  
t e m p e r a t u r e  r a n g e s .  E v e n  t h o u g h  w e  
d e f e r r e d  f ro m  s p e c i f y i n g  t e m p e r a t u r e  
r a n g e s  in  t h e  " Q u a l i t y  o f  U f a "  
r e q u i r e m e n t  o n  f o o d ,  w e  i n d i c a t e d  t h a t  
w e  i n t e n d  to  i s s u e  g u i d e l i n e s  l o  e n s u r e  
t h a t  t h e  f o o d  i s  s e r v e d  u t  t h e  p r o p e r  
t e m p e r a t u r e  u n d  u n d e r  s a n i t a r y  
c o n d i t i o n s .  W e  d e c i d e d  in  t h i s  i n s t a n c e  
to  p r o v i d e  s p e c i f i c  t e m p e r a t u r e  r a n g e s  
in  r e s p o n s e  t o  m u n y  c o m m e n t s  lo  t h e  
p r o p o s e d  r u l e  t h a t  e x p r e s s e d  c o n c e r n  
f o r  a p p r o p r i a t e  t e m p e r a t u r e  r a n g e s  
w i t h i n  n u r s i n g  f a c i l i t i e s  a n d  i n d i c a t e d  
h o w  r e s i d e n t s ’ c o m f o r t  in  t h i s  a r e a  
a f f e c t e d  q u a l i t y  o f  life . W e  d e r i v e d  o u r  
t e m p e r a t u r e  r a n g e s  f r o m  s t a n d a r d s  
r e c o m m e n d e d  b y  t h e  A m e r i c a n  S o c i e t y  
o f  I lo o t in g .  R e f r i g e r a t i n g ,  n n d  A i r -  
C u n d i t i o i i i n g  E n g i n e e r s  ( A S f l R A E  
s t a n d a r d ,  T h e r m a l  E n v i r o n m e n t a l  
C o n d i t i o n s  f o r  H u m u n  O c c u p a n c y ,  
A N S I / A S I 1 R A E  5 5 -1 9 8 1 )  w i t h  a  f e w  
d e g r e e s  o f  v a r i a t i o n  in  c o n s i d e r a t i o n  o f  
l o w e r  m e t a b o l i s m  r a t e  o f  t h e  n u r s i n g  
f a c i l i t y  p o p u l a t i o n ,  w h o  u r e  m o s t l y  
e l d e r l y  a n d / o r  l e s s  a c t i v e  t h a n  
i n d i v i d u a l s  in  o t h e r  s e t t i n g s .

W e  d o  n u t  b e l i e v e  a l t e r n a t i v e  w o r d i n g  
s u g g e s t e d  w o u l d  p r o v i d e  a n y  c l e a r e r  
a s s i s t a n c e  o r  g u i d a n c e  to  s u r v e y o r s  in 
i d e n t i f y i n g  n o n c o m p l i n n t  f a c i l i t i e s .  W e  
d o ,  h o w e v e r ,  p l a n  t o  s p e c i f y  w i t h i n  
g u i d e l i n e s  e x c e p t i o n a l  c i r c u m s t a n c e s  
u n d e r  w h i c h  n  f a c i l i t y  m a y  b e  b r i e f ly  
o u t s i d e  t h e  s p e c i f i e d  r a n g e s .  T h u s ,  w e  
b e l i e v e  t h i s  w o u l d  a c c o m m o d a t e  
c o n c e r n s  a b o u t  s i t u a t i o n s  in  w h i c h  t h e  
t e m p e r a t u r e  m a y  d e v i a t e  a  d e g r e e  o r  
t w o  in  e i t h e r  d i r e c t i o n .

W e  d i d  n o t  a c c e p t  t h e  s u g g e s t i o n  to  
a d d  " h u m i d i t y  l e v e l s "  a s  w e  b e l i e v e  t h a t  
r e f e r r i n g  to  s a f e  n n d  c o m f o r t a b l e
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temperature levels would encompass 
too much or too little moisture in the air.
Summary of Changes to § 403.15

As a result of our evaluation of 
comments, w e  are making the following 
■hunges:

• In § 403.15(g) w o  established as nn 
alternative qualification for a sociul 
worker, a bachelor's degree in a human 
services field including, but not limited 
to sociology, special education, 
rehabilitation counseling nnd 
psychology with one year of supervised 
social work experience in a health care 
setting working directly with 
individuals. W e  deleted us 
qualifications two years of supervised 
social work experience or similar 
professional qualifications.

Section 403.20 Resident Assessment
Summary of Provisions

Section 483,20 specifies thul a facility 
must conduct initially and periodically 
thereafter n comprehensive assessment 
of each resident's medical, functional 
nnd psychosocial needs. ODRA '90 
amends this section to specify thut tho 
assessment must be conducted not later 
than 14 days after admission rather than 
4 days as previously required.

Section 483.20(d) requires thut the 
comprehensive care plan be prepared by 
nn interdisciplinary team which includes 
the resident, the resident's family or 
resident's legal representative, a 
physician, a registered nurse, and other 
stuff in disciplines determined by the 
resident's need9.

Section 483.20(f) provides that on or 
after January 1,1989, a facility must not 
admit an individual with mental illness 
or mental retardation unless the Stute 
mental health authority or the State 
mental retardation or developmental 
disability authority has determined lhat 
the individual requires this level of care 
furnished by the fucility.

If the individual requires such level of 
services, Ihe State mental health or 
mental retardation authority must also 
have determined whether the individual 
needs active treatment. In Ihe case of 
individuals with mcntul illness, the State  
mental health authority’s determinations 
must be bused on nn independent 
evaluation performed by a person or 
entity other thun the Stute mentul health 
authority. This requirement implements 
the statutory requirement of section 
1919(b)(3)(F) of the Act. In § 483.20(f)(2) 
we define mental illness and mental 
retardation based on the statutory 
provisions of section 1910(e)(7)(G).

C o mment nnd Responses

Comment: Several commenlers 
suggested that the requirement for 
resident assessment should be 
expunded by adding the phrase 
"physicul and mcntul” before the word 
functional status at § 483.20(b)(2)(iii) 
and by adding "menlul nnd 
psychosocial" status at 
§ 483.20(b)(2)(vii). The same commenters 
asked that we specify at § 483.20(c)(l)(ii) 
that qualified mental health 
professionals must participate in the 
performance of the mcntul stutus 
portions of the comprehensive 
assessment.

Response: We agree witii commenters 
that the mental stutus of a resident is an 
important component of any assessment 
and we hud intended this concept to be 
conveyed in the term "psychosociul" in 
the current § 483.20(b). Buseline data oil 
the mental status of all residents must 
be available to enable facilities to 
determine which residents need mental 
health services, including mental health 
rehabilitative services (see § 483.45(a)) 
and to enable mental health 
professionals to develop appropriate 
plans of care. To clarify this issue we 
have revised § 483.20(b)(2)(iii) to state 
physical and menial functional status,
§ 483,20(b)(2)(vii) to state mental und 
psychosocial status, and § 483.20(d)(1) 
to state mentul nnd psychosociul needs.

We believe that, as currently stated, 
the requirement at § 483.20(c)(l)(i) that 
each assessment must be conducted or 
coordinated with the appropriate 
participation of health professionals 
already requires involvement of 
qualified mental health professionals in 
the performance of mcntul stutus 
examinations to the extent that they are 
needed. (See also the preamble 
discussion of mental health needs in 
§ 483.20(f)).

Comment: Approximately six 
commenters thought that the 
requirement at § 483.20(b)(4)(ii) that 
individuals admitted on or after October 
1,1990 should have a comprehensive 
assessment no later thun 4 days after 
the date of admission should be changed 
to give the facility more time to meet 
this requirement. Suggestions for change 
ranged from 7 working days to 21 
working days.

Response: ODRA '87 made a 4 day 
assessment stututory ut sections 1819 
and 1919(b)(3)(C)(i)(I) of the Act.
However, O B R A  '90 amends these 
sections und n o w  requires 
comprehensive assessment not later 
than 14 days for individuals admitted on 
or after October 1,1990.

Comment: Commenters asked for 
clarification os to whether or not the

physician needed to participate in 
person in the preparation of the 
comprehensive care plan required by 
§ 403.20(d)(2)(ii).

Response: It is not the intention, nor 
docs the regulation specify, that 
physician involvement in the 
interdisciplinary team process must be 
personal presence ut a team meeting. 
The physician cun participate through 
other means, such as one to-one 
discussions. This will be further clarified 
in interpretive guidelines for the 
regulation.

Comment: Approximately 20 
commenters responded to § 483.20(f)(1) 
which requires that, on or after January 
1,1989, a nursing facility must not admit 
any new resident with mental illness or 
mental retardation unless the State 
mental health or menial retardation 
authority (as appropriate) has 
determined prior to admission that, 
because of the individual's physical und 
mental condition, he or she requires the 
level of services provided by a nursing 
fucility.

In general, commenlers on this 
preadmission screening provision fell 
that the regulations failed to address a 
major uspect of OBRA '87 NI’ reform 
provisions: responsibility to the resident 
who needs these services in order to 
attain the highest level of mental and 
psychosocial well-being as required by 
sections 1919(b)(2) and 1919(b)(4)(A) (i). 
(ii) and (v) of the Act. Commenters 
proposed a number of measures for 
correcting this perceived failure.

More specifically related lo this 
preadmission screening provision, many 
of the commenters believed it is 
essenl!ul that HCI’A provide clear 
definitions for and a delineation 
between speciul services for mental 
illness and the normal level of ongoing 
treatment for mentul health problems 
thut a resident is entitled to receive 
under the general rubric of services 
aimed at uttaining or maintaining the 
highest level of mental and psychosocial 
well-being. (Specialized services was 
formerly called active treatment prior to 
enactment of OBRA '90 which 
substituted terms). Commenters stressed 
that services mandated by these long 
term core facility requirements must not 
be regarded as specialized services for 
mental illness. Otherwise, they believed 
a contradiction would exist between the 
requirements for psychosocial 
assessment and maintenance of 
psychosocial function und the 
preadmission screening and annual 
resident review (PASARR) requirement 
of OBRA '87 (i.e.. Proper attention to a 
resident’s menial and psychosocial 
needs would inevitably put the resident
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o t  r i s k  o f  b e i n g  d i s c h a r g e d  o r  w o u l d  p u t  
t h e  f a c i l i t y  a t  r i s k  o f  n o t  b e i n g  
r e i m b u r s e d  b y  M e d i c a i d  s i n c e  s e c t i o n  
1 9 1 9 (e )(7 ) (G )( i i i )  o f  th e  A c t  e x c l u d e s  
s p e c i a l i z e d  s e r v i c e s  f r o m  n u r s i n g  f a c i l i ty  
s e r v i c e s ) .

M a n y  o f  t h e  c o m m e n t e r s  v e r y  s t r o n g l y  
u r g e d  t h a t  w e  d e f i n e  s p e c i a l i z e d  
s e r v i c e s  a s  b e i n g  l i m i t e d  t o  t h o s e  
s e r v i c e s  t h a t  a r e  r e q u i r e d  h y  i n d i v i d u a l s  
e x p e r i e n c i n g  a n  a c u t e  e p i s o d e  o f  s e v e r e  
m e n t a l  i l l n e s s  a n d  s h o u l d  c l e a r l y  b e  
l i m i t e d  t o  t h e  d e l i v e r y  o f  i n t e n s i v e ,  
s p e c i a l i z e d  m e n t a l  h e a l t h  s e r v i c e s  o n  a  
2 4 - h o u r  a  d a y  b a s i s  b y  t r a i n e d  m e n t a l  
h e a l t h  p e r s o n n e l .  T h e s e  c o m m e n t e r s  
a l s o  p o i n t e d  o u t  t h a t  w h i l e  t h e  t y p e s  o f  
s e r v i c e s  p r o v i d e d  m ig h t  b e  t h e  s a m e  o r  
s i m i l a r  i n  b o t h  c a s e s ,  t h e  i n t e n s i t y  o f  th e  
s e r v i c e s  i n  a  p r o g r a m  o f  s p e c i a l i z e d  
s e r v i c e s  is  m u c h  g r e a t e r  t h a n  t h a t  
p r o v i d e d  n s  a  p a r t  o f  a  n o r m a l  l e v e l  o f  
c u r e .

A n o t h e r  g r o u p  o f  c o m m e n t e r s  a l s o  
u r g e d  t h a t ,  in  d e f i n i n g  m e n t a l  h e a l t h  
s e r v i c e s ,  w e  i n c l u d e  s e r v i c e s  f o r  a l l  
i n d i v i d u a l s  w h o  r e q u i r e  t h e m ,  w h e t h e r  
o r  n o t  t h e y  h a v e  a  f o r m a l  d i a g n o s i s  o f  
m e n t a l  i l l n e s s .  T h e s e  s a m e  c o m m e n t e r s  
f e l t  t h a t  i f  a  n u r s i n g  f a c i l i t y  t a k e s  
a n y o n e  w i t h  m e n t a l  h e a l t h  n e e d s ,  it 
m u s t  a s s u r e  l h a t  t h o s e  n e e d s  a r e  m e t .

R e s p o n s e :  W e  m u s t  b e g i n  t h i s  
r e s p o n s e  b y  n o t i n g  t h a t  O B R A  '9 0  
c o n t a i n e d  3  p r o v i s i o n s  w i t h  d i r e c t  
r e l e v a n c e  to  Ifie i s s u e s  w h i c h  g a v e  r i s e  
t o  m a n y  o f  t h e  c o m m e n t s .

•  T h e  t e r m  " m e n t a l l y  i l l "  w a s  d i r e c t l y  
k e y e d  to  t h e  l i s t i n g  o f  m e n t a l  i l l n e s s  in  
D S M -I1 I ,  a  c o m p r e h e n s i v e  c o m p e n d i u m  
o f  m e n t a l  i l l n e s s e s .

•  S e c t i o n  4 8 0 1 lb ) (7 ]  o f  O B R A  ’9 0  
c h a n g e d  t h i s  t e r m  to  r e u d — " s e r i o u s  
m e n t a l  i l l n e s s  ( a s  d e f i n e d  b y  t h e  
S e c r e t a r y  in  c o n s u l t a t i o n  w i t h  t h e  
N a t i o n a l  I n s t i t u t e s  f o r  M e n t a l  H e a l t h ) . "

•  A s  a  r e s u l t  o f  s e c t i o n  4801 (b)(B),  t h e  
t e r m  " a c t i v e  t r e a t m e n t "  w a s  r e p l a c e d  
e a c h  p l a c e  w h e r e  it  o c c u r r e d  w i t h  t h e  
t e r m  " s p e c i a l i z e d  s e r v i c e s , "  t o  a v o i d  
c o n f u s i n g  t h e  n e e d e d  s e r v i c e s  w i t h  th e  
m o d e  o f  I r e u t m e n t .

•  T h e  l a w  w a s  c l a r i f i e d  fo r  b o t h  
M e d i c a r e  S N F s  ( s e c t i o n  40011(h)(2)(D)) 
u n d  M e d i c a i d  N F s  ( s e c t i o n  480 1 (e )(4 ) )  
b y  u d d i n g  to  t h e  l i s t  o f  s e r v i c e s  a  f a c i l i ty  
m u s t  p r o v i d e ,  " t r e a t m e n t  a n d  s e r v i c e s  
r e q u i r e d  b y  m e n t a l l y  ill  n n d  m e n t a l l y  
r e t a r d e d  r e s i d e n t s  n o t  o t h e r w i s e  
p r o v i d e d  o r  a r r a n g e d  f o r  ( o r  r e q u i r e d  to  
b e  p r o v i d e d  o r  a r r a n g e d  fo r)  b y  t h e  
S t a t e . "

B e f o r e  O B R A  '90  w a s  e n a c t e d ,  w e  h a d  
r e s p o n d e d  to  t h e  c o m m e n t s  b y  c l a r i f y i n g  
t h e  f i n a l  r e g u l a t i o n  t o  m a k e  it c l e a r  t im t  
m e n t a l  h e a l t h  r e h u b i l i t u t i o n  s e r v i c e s  a r e  
r e q u i r e d  a n d  b y  r e f l e c t i n g  p r o v i s i o n s  
r c l u t i . i g  to  s u c h  s e r v i c e s  in  t h e  
r e g u l a t i o n s  p r o v i s i o n s  r e l a t i n g  to

r e s i d e n t  a s s e s s m e n t  a n d  q u a l i t y  o f  c u r e .  
C o m m e n t e r s  s h o u l d  n o t e ,  a l s o ,  t h a t  w e  
r e f l e c t e d  o u r  i n t e n t  t o  c l a r i f y  t h e s e  
i s s u e s  in  t h e  p r e a m b l e  to  o u r  M a r c h  23, 
1 9 9 0 . p r o p o s e d  r e g u l a t i o n  r e l a t i n g  t o  t h e  
p r e a d m i s s i o n  s c r e e n i n g  n n d  a n n u a l  
r e s i d e n t  r e v i e w  (PASARR) 
r e q u i r e m e n t s .

T h e  b u l k  o f  t h e  r e q u i r e m e n t s  r e l a t i n g  
to  t h e s e  p r o v i s i o n s  a r e  c o n t a i n e d  in  t h e  
PASARR r e g u l a t i o n s  w h i c h ,  a s  in  t h e  
c a s e  o f  t h e  NPRM, w i l l  b e  p u b l i s h e d  a s  
a  s e p a r a t e  r u l e .  In  t h e  p a r a g r a p h s  
b e l o w ,  h o w e v e r ,  w e  d e s c r i b e  t h e  
c h a n g e s  w c  m a d e  in  t h i s  f i n a l  r e g u l a t i o n  
a s  a  r e s u l t  o f  t h e  c o m m e n t s  w e  r e c e i v e d  
a n d  u s  a  r e s u l t  o f  t h e  OBRA '9 9  
r e q u i r e m e n t s .

In  r e s p o n s e  t o  t h e  m o r e  g e n e r a l  
c o m m e n t  t h a t  w e  f a i l e d  t o  d e a l  
a d e q u a t e l y  w i t h  t h e  OBRA r e q u i r e m e n t s  
c o n c e r n i n g  t h e  r e s p o n s i b i l i t y  o f  t h e  N F  
to  d e l i v e r  m e n t a l  h e a l t h  s e r v i c e s  to  
r e s i d e n t s  w h o  n e e d  t h e m  in  o r d e r  to  
a t t a i n  t h e  h i g h e s t  l e v e l  o f  m e n t u l  a n d  
p s y c h o s o c i a l  w e l l - b e i n g ,  w e  b e l i e v e d  
t h a t  t h e  r e f e r e n c e s  to  p s y c h o s o c i u l  
s e r v i c e s  i n  t h e  F e b r u a r y  2  r u l e  w e r e  
s u f f i c i e n t .  N u r s i n g  f a c i l i t i e s  a n d  t h e i r  
p r e d e c e s s o r s ,  S N F s  a n d  I C F s .  h a v e  
a l w a y s  b e e n  r e q u i r e d  to  m e e t  t h e  
p h y s i c a l  a n d  m e n t a l  n e e d s  o f  ( h e i r  
r e s i d e n t s .  T h e  t y p e s  o f  c o m m e n t s  w e  
r e c e i v e d  h a v e ,  h o w e v e r ,  p e r s u a d e d  u s  
t h a t  t h e  r e g u l a t i o n  t e x t  n e e d s  to  c o n t a i n  
m o r e  s p e c i f i c  r e f e r e n c e s  t o  m e n t a l  
h e a l t h  i n  I h e  a s s e s s m e n t ,  q u a l i t y  o f  c a r e ,  
u n d  s p e c i a l i z e d  r e h a b i l i t a t i o n  s e r v i c e s  
s e c t i o n s  s o  t h a t  t h e  i n t e n t  o f  t h e  
r e g u l a t i o n ,  n o w  e x p l i c i t l y  c o n f i r m e d  in  
OBRA '90 ,  i s  c l e a r .  In  t h i s  f i n a l  r u l e  w e  
h a v e ,  t h e r e f o r e ,  m a d e  c h a n g e s  to  t h e  
w o r d i n g  o f  t h e  a s s e s s m e n t  r e q u i r e m e n t s  
a t  § 4 8 3 .2 0 (b ) (2 )  (i ii )  a n d  (v i i)  a n d  th e  
q u a l i t y  o f  c u r e  r e q u i r e m e n t  c o n c e r n i n g  
p s y c h o s o c i a l  f u n c t i o n i n g  a t  § 483.25(f) , 

W e  h a v e  c h a n g e d  t h e  r e f e r e n c e s  in 
t h o s e  s e c t i o n s  f r o m  " p s y c h o s o c i a l "  l o  
" m e n t a l  a n d  p s y c h o s o c i a l ' '  s i n c e  it 
s e e m s  c l e a r  f r o m  t h e  c o m m e n t s  t h a t  
e a c h  t e r m  h a s  s e p a r a t e  n u a n c e s ,  a l l  o f  
w h i c h  w e  w i s h  t o  c a p t u r e .  F o r  i n s t a n c e ,  
t h e  c o n c e p t  o f  m e n t a l  s t a t u s  a p p e a r s  to  
i n c l u d e  t h e  m e n t a l  d y s f u n c t i o n  p r e s e n t  
in  a  s a d  o r  a n x i o u s  m o o d  a s  w e l l  a s  
o v e r t  d i s r u p t i v e  b e h a v i o r a l  
m a n i f e s t a t i o n s  s u c h  a s  w a n d e r i n g ,  
v e r b a l  a b u s e ,  u n d  p h y s i c a l  a b u s e .  The 
c o n c e p t  o f  p s y c h o s o c i a l  w e l l - b e i n g  
a p p e a r s  to  r e l a t e  to  b o w  p e o p l e  fee l  
a b o u t  t h e m s e l v e s  u n d  t h e i r  l i v e s .  T h i s  
I n c l u d e s  i n v o l v e m e n t  in  l i fe  a r o u n d  
t h e m ,  h a v i n g  s a t i s f a c t o r y  r e l a t i o n s h i p s  
w i t h  o t h e r s  n s  w e l l  a s  s e l f - r e s p e c t  a n d  a  
s e n s e  o f  s a t i s f a c t i o n  w i t h  life .

In  § 4 8 3 .4 5 (a )  w e  h a v e  a l s o  a d d e d  
r e h a b i l i t a t i v e  s e r v i c e s  f o r  m e n t a l  i l l n e s s  
a n d  m e n t a l  r e t a r d a t i o n ,  t o  t h e  
s p e c i a l i z e d  r e h a b i l i t a t i v e  s e r v i c e s  f o r

which the nursing facility is responsible 
and which are covered N F  set vices 
under Medicaid.
Since other nursing facility services 

such as nursing, denlul, or medical- 
related social services are not defined in 
detail in these regulations, w e  are not 
defining mental health services in the 
regulation text. However, because there 
m ay be some ambiguity over terms such 
as "services for mental Illness and 
mental retardation," w e  wish to clarify 
in this preamble what types of activities 
w e  believe are commonly understood to 
be included among mental health 
servicos:

• Crisis intervention services;
• Individual, group, nnd family 

psychotherapy:
•  D r u g  t h e r a p y  a n d  m o n i t o r i n g  o l  

d r u g  t h e r a p y :
• Training in drug therapy 

management; and
•  O t h e r  r e h a b i l i t a t i v e  s e r v i c e s  s u c h  

as—
— Structured socialization activities to 

diminish tendencies toward isolation 
and withdrawal;

— D e v e l o p m e n t  a n d  m a i n t e n a n c e  o f  
n e c e s s a r y  d a i l y  l i v in g  s k i l l s  i n c l u d i n g  
g r o o m in g ,  p e r s o n a l  h y g i e n e ,  n u t r i t i o n ,  
h e a l t h  a n d  m e n t a l  h e a l t h  e d u c a t i o n ,  
m o n e y  m a n a g e m e n t ,  u n d  m a i n t e n a n c e  
o f  t h e  l i v in g  e n v i r o n m e n t ;  u n d  

— D e v e l o p m e n t  o f  a p p r o p r i a t e  p e r s o n a l  
s u p p o r t  n e t w o r k s .

S o m e  o f  t h e s e  s e r v i c e s  m u v  b e  
d e l i v e r e d  b y  n u r s e s  a n d  s o c i a l  w o r k e r s  
o r  t h r o u g h  t h e  a c t i v i t i e s  p r o g r a m  o r  
p h a r m a c y  s e r v i c e s  w h i l e  o t h e r s  m a y  
r e q u i r e  t h e  e x p e r t i s e  o f  i n d i v i d u a l s  w i t h  
s p e c i a l i z e d  t r a i n i n g  in  p s y c h o l o g y  o r  
p s y c h i a t r y .  In  k e e p i n g  w i t h  o u r  f o c u s  o n  
o u t c o m e s  o f  c u r e ,  w e  u r e  n o t  s p e c i f y i n g  
w h o  s h o u l d  p e r f o r m  t h e  s e r v i c e s .  YVe d o  
s p e c i f y ,  h o w e v e r ,  i n  t h e  q u a l i t y  o f  c a r e  
r e q u i r e m e n t  in  § 403.25(f)  t h a t  a l l  N F  
r e s i d e n t s  w h o  d i s p l a y  m e n t a l  o r  
p s y c h o s o c i a l  a d j u s t m e n t  d i f f i c u l t i e s  
m u s t  r e c e i v e  a p p r o p r i a t e  t r e a t m e n t  a n d  
s e r v i c e s  to  c o r r e c t  t h e  a s s e s s e d  
p r o b l e m .  T h i s  r e q u i r e m e n t  a l s o  
m a n d a t e s  t h a t  a l l  r e s i d e n t s  w h o  d o  n o t  
d i s p l a y  p s y c h o s o c i a l  a d j u s t m e n t  
d i f f i c u l t i e s  u t  t h e  l i m e  o f  a s s e s s m e n t  d o  
n o t  d e v e l o p  t h e s e  d i f f i c u l t i e s ,  u n l e s s  
t h e i r  c l i n i c a l  c o n d i t i o n  d e m o n s t r a t e s  
t h u t  s u c h  a  p a t t e r n  w a s  u n a v o i d a b l e .

W e  a l s o  c l a r i f y  t h a t  r e h a b i l i t a t i v e  
s e r v i c e s  f o r  m e n t a l  i l l n e s s  o r  m e n t a l  
r e t a r d a t i o n  u s  r e q u i r e d  in  § 4 83 .45 (a) ,  
a r c  n o t  s y n o n y m o u s  w i t h  s p e c i a l i z e d  
s e r v i c e s  ( p r e v i o u s l y  c u l l e d  a c t i v e  
t r e a t m e n t ) .  W e  v i e w  t h e s e  t y p e s  o f  
r e h a b i l i t a t i v e  s e r v i c e s  n s  m e e t i n g  t h e  
n e e d s  o f  i n d i v i d u a l s  w i t h  m e n t a l  i l l n e s s  
o r  m e n t a l  r e t a r d a t i o n  w h e t h e r  o r  n o t



Federal Register / Vol. 56, No. 187 / Thursday, September 2G. 1991 / Rules and Regulations 48849

t h e y  a r c  r e q u i r e d  t o  b e  s u b j e c t  t o  t h e  
P A S A R R  p r o c e s s  a n d  w h e t h e r  o r  n o t  
t h e y  r e q u i r e  a d d i t i o n a l  s e n d e e s  
p r o v i d e d  o r  a r r a n g e d  f o r  63 '  t h e  S t a t e  a s  
s p e c i a l i z e d  s e r v i c e s .  F o r  e x a m p l e ,  
i n d i v i d u a l s  m a y  n e e d  s o c i a l  s e r v i c e s ,  
a c t i v i t i e s ,  o r  m e d i c a t i o n  t o  t r e a t  
m o d e r a t e  d e p r e s s i o n .  S e c t i o n s  181 9  a n d  
1 9 1 9(b )(4 )  o f  t h e  A c t  a s  a m e n d e d  b y  
O B R A  ’90, c l e a r l y  i n d i c a t e  t h a t  m e n t a l  
h e a l t h  n e e d s  m u s t  b e  s e r v e d  b y  N F s .  
w h i l e  s e c t i o n  1 9 1 9 (e ) (7 ) [G ) ( i i i )  o f  t h e  A c t  
c l e a r l y  i n d i c a t e s  t h a t  c e r t a i n  s p e c i a l i z e d  
s e r v i c e s  a r e  o u t s i d e  t h e  s c o p e  o f  n u r s i n g  
f a c i l i t y  m e n t a l  h e a l t h  s e r v i c e s .  W e  
b e l i e v e  t h a t  s p e c i a l i z e d  s e r v i c e s  c a n  
o n l y  b e  o r d i n a r i l y  d e l i v e r e d  i n  t h e  N F  
s e t t i n g  w i t h  d i f f i c u l t y  b e c a u s e  t h e  
o v e r a l l  l e v e l  o f  s e r v i c e s  i n  N F s  i s  n o t  a s  
i n t e n s e  a s  n e e d e d  to  a d d r e s s  t h e s e  
n e e d s .  I f  t h e  S t a t e ' s  P A S A R R  p r o g r a m  
d e t e r m i n e s  t h a t  a n  i n d i v i d u a l  w i t h  
m e n t a l  r e t a r d a t i o n  o r  m e n t a l  i l l n e s s  m a y  
e n t e r  o r  c o n t i n u e  to  r e s i d e  in  t h e  N F ,  
e v e n  t h o u g h  h e  o r  s h e  n e e d s  s p e c i a l i z e d  
s e r v i c e s ,  a n d  t h e  i n d i v i d u a l  d o e s  so ,  
t h e n  t h e  S t a t e  m u s t  p r o v i d e  o r  a r r a n g e  
f o r  t h e  p r o v i s i o n  o f  a d d i t i o n a l  s e r v i c e s  
t o  r a i s e  t h e  l e v e l  o f  i n t e n s i t y  o f  s e r v i c e s  
t o  t h e  l e v e l  n e e d e d  b y  t h e  r e s i d e n t .

R e a d e r s  s h o u l d  r e v i e w  t h e  r e g u l a t i o n  
e x p e c t e d  to  b e  p u b l i s h e d  to  m a k e  f in a l  
p r o v i s i o n s  d i s c u s s e d  in  t h e  M a r c h  23 
p r o p o s e d  r u l e  o r  I h e  p r o p o s e d  P A S A R R  
r e q u i r e m e n t s  f o r  a  d e t a i l e d  d i s c u s s i o n  o f  
t h e s e  i s s u e s .

C o m m e n t : T h e  r e m a i n i n g  c o m m e n t s  
o n  t h e  P A S A R R  p r o v i s i o n  r e f l e c t e d  a  
v a r i e t y  o f  o b j e c t i o n s ,  m a i n l y  t o  th e  
s t a t u t e  i t se l f ,  o v e r  w h i c h  w e  h a v e  n o  
d i s c r e t i o n  i n  i m p l e m e n t a t i o n .
S p e c i f i c a l l y ,  c o m m e n t e r s  o b j e c t e d  to  t h e  
a p p l i c a t i o n  o f  P A S A R R  r e q u i r e m e n t s  to  
p r i v a t e  p a y  i n d i v i d u a l s ,  t o  t h e  b r o a d  
s t a t u t o r y  d e f i n i t i o n  o f  m e n t a l  i l l n e s s ,  to 
t h e  l a c k  o f  c o m m u n i t y  a l t e r n a t i v e s  
w h i c h  c o m m e n t e r s  f e a r e d  w o u l d  r e s u l t  
in  p l a c e m e n t  p r o b l e m s  f o r  i n d i v i d u a l s  
w i t h  m e n t a l  i l l n e s s  w h o  a r e  n o t  
a d m i t t e d  t o  N F s ,  a n d  to  t h e  l a c k  o f  
f e d e r a l  g u i d e l i n e s .  A  n u m b e r  o f  t h e s e  
c o m m e n t e r s  a l l u d e d  to  P A S A R R  
l i t i g a t i o n  w h i c h  h a s  e n s u e d  s i n c e  
e n a c t m e n t  o f  t h e  l a w .

R e s p o n se :  I n  t h e  a b s e n c e  o f  l a n g u a g e  
in  t h e  s t a t u t e  l i m i t i n g  t h e  c o p e  o f  
P A S A R R ,  w e  h a v e  n o  a l t e r n a t i v e  b u t  to  
c o n c l u d e  l h a t  t h e  s t a t u t e  r e q u i r e s  t h a t  
p r e a d m i s s i o n  s c r e e n i n g  a p p l i e s  to  " a n y  
n e w  r e s i d e n t , "  r e g a r d l e s s  o f  t h e  m e t h o d  
o f  p a y m e n t  ( s e e  s e c t i o n  1 8 1 9 (b )(3 )(F )  
a n d  1919(b)(3)(F ) ) .  C o n g r e s s  h a s  t w i c e  
c o n s i d e r e d  a n  a m e n d m e n t  e x e m p t i n g  
p r i v a t e  p a y  i n d i v i d u a l s ,  i n  1989 u n d  
1 990 . I n  b o t h  y e a r s ,  t h i s  a m e n d m e n t  w a s  
d e f e a t e d .  B y  c o n t r a s t .  O B R A  '9 0  
s u b s t i t u t e d  u  m u c h  n a r r o w  d e f i n i t i o n  o l  
m e n t a l  i l l n e s s ,  l i m i t e d  lo  s e r i o u s  m e n t a l

illness as defined by the Secretary in 
consultation with NIMH.
With regard to fear that these 

requirements will result in placement 
problems, w e  note that Congress did 
allow States to submit alternative 
disposition plans (ADPs) through which 
States m a y  gain extra time for creating 
community placements for current 
residents of skilled nursing facilities 
w h o  must be relocated, but not for n e w  
applicants w h o  are deflected from 
entering nursing facilities. For potential 
n e w  residents, w e  recognize States will 
need to make other provisions for care 
for this population.

W e  n o t e ,  i n  r e s p o n s e  t o  t h o s e  w h o  
c o m m e n t e d  o n  t h e  l a c k  o f  F e d e r a l  
g u i d e l i n e s ,  t h a t  O B R A  ’87, a s  o r i g i n a l l y  
e n a c t e d ,  d i d  n o t  r e q u i r e  i s s u a n c e  o f  f i n a l  
r e g u l a t i o n s ,  o n l y  c r i t e r i a .  T h i s  
r e q u i r e m e n t  w a s  c o n t a i n e d  in  s e c t i o n  
1 919(f) (8 ) .  B y  c o n t r a s t ,  t h e  p r e c e d i n g  
r e q u i r e m e n t  a t  s e c t i o n  1919(f)(7)  
s p e c i f i c a l l y  i n s t r u c t s  t h e  S e c r e t a r y  t o  
i s s u e  r e g u l a t i o n s  o n  c h a r g e s  to  
r e s i d e n t s ’ f u n d s .  I n  d e v e l o p i n g  P A S A R R  
c r i t e r i a ,  w e  c o n s u l t e d  e x t e n s i v e l y  a n d  
i s s u e d  g u i d e l i n e s  i n f o r m a l l y  in  
S e p t e m b e r  1988 .  I n  M a y  1989. a f t e r  
f u r t h e r  a n a l 3’s i s  a n d  e x p e r i e n c e ,  w e  
f o r m a l l y  i s s u e d  S t a t e  M e d i c a i d  M a n u a l  
p a r t  4 T r a n s m i t t a l  N o .  42 .  W e  f u r t h e r  
n o t e  t h a t  t h e  s t a t u t e  c l e a r l y  r e q u i r e d  
S t a t e s  t o  i m p l e m e n t  t h e  p r e a d m i s s i o n  
s c r e e n i n g  r e q u i r e m e n t s  e v e n  i n  t h e  
a b s e n c e  o f  F e d e r a l  c r i t e r i a .  T h i s  
p o s i t i o n  w a s  u p h e l d  in  t w o  F e d e r a l  
c o u r t s  i n  M a y  1989 .  ( S e e  Id a h o  H e a l th  
C a re  A s s o c « e t  a l. v .  S u l liv a n .  No. 0ft- 
1425 (D. I d a h o  M a y  1 1 ,1 9 8 9 ) :  [R a y fo rd , 
e t  al. v . B o iv en , N o .  0 9 - 0 4 1 8  ( W . D .  L a .  
M a y  2 5 ,1 9 8 9 ) .  A s  a  r e s u l t  c f  t h e  
O m n i b u s  B u d g e t  R e c o n c i l i a t i o n  A c t  n f  
1989 ( O B R A  '89 .  P u b .  L  1 0 1 -2 3 9 ) .  w e  a r e  
n o w  r e q u i r e d  t o  p u b l i s h  t h e s e  c r i t e r i a  a s  
a  p r o p o s e d  ru le .

Sum m ary o t  C h a n g e s  t o  § 4 83 .20

A s  a  r e s u l t  o f  o u r  e v a l u a t i o n  o f  
c o m m e n t s  w e  h a v e  m a d e  s e v e r a l  
c l a r i f y i n g  c h a n g e s ,  a s  i d e n t i f i e d  a b o v e .

W e  a l s o  a r e  r e v i s i n g  t h e  w o r d i n g  o f  
5 4 t l3 .2 0 (b ) ( l ) ( i )  to  r e f l e c t  t h e  p r o v i s i o n s  
o f  s e c t i o n s  1819(e)(5 ) (B )  a n d  
1 919(e)(5 ) (B )  o f  t h e  A c t  w h i c h  r e q u i r e  
t h e  S t a t e  to  s p e c i f y  a n  a s s e s s m e n t  
i n s t r u m e n t  w h i c h  i s  c o n s i s t e n t  w i t h  
m i n i m u m  d a t a  s e t  a n d  is  a p p r o v e d  b y  
t h e  S e c r e t a r y .  I n  t h e  F e b r u a r y  2 , 1 9 8 9  
ru le ,  w e  i n a d v e r t e n t l y  o m i t t e d  r e f e r e n c e  
t o  t h e  S e c r e t a r y ’s  a p p r o v a l .

W e  a r c  a l s o  r e v i s i n g  § 4B3.20(b)(4)  (i )  
a n d  (ii) s o  l h a t  i t  i s  c o n s i s t e n t  w i t h  
s e c t i o n s  1 8 !9 (b ) (3 J (C ) ( i j ( l )  a n d  
1919(b )(3J(C )( i) ( JJ  o f  t h e  A c t  a n d  O B R A  
'9 0  r e q u i r e m e n t s  r e l a t i v e  t o  d e a d l i n e s  
f o r  a s s e s s i n g  c u r r e n t  r e s i d e n t  o f  a  
f a c i l i t y  n s  o f  O c t o b e r  1 ,1 9 9 0 .

A s s e s s m e n t s  m u s t  b e  c o n d u c t e d  n o t  
l a t e r  t h a n  14 d a y s  a f t e r  a d m i s s i o n .  
A s s e s s m e n t s  o f  c u r r e n t  S N F  r e s i d e n t s  
m u s t  b e  c o n d u c t e d  b e t w e e n  O c t o b e r  l ,  
1 9 9 0  a n d  J a n u a r y  1 ,1 9 9 1  ( a  t h r e e - m o n t h  
p e r i o d ) .  F o r  r e s i d e n t s ,  t h i s  p e r i o d  i s  o n e  
y e a r  ( b e t w e e n  O c t o b e r  1 , 1 9 9 0  a n d  
O c t o b e r  1 ,1 9 9 1 ) .

S e c t io n  4 8 3 3 5  Q u a l i ty  o f  C a re

S u m m a r y  o i  P r o v i s i o n s

S e c t i o n  483 .25  s p e c i f i e s  t h a t  e a c h  
r e s i d e n t  m u s t  r e c e i v e  t h e  n e c e s s a r y  
n u r s i n g ,  m e d i c a l  a n d  p s y c h o s o c i a l  
s e r v i c e s  t o  a t t a i n  a n d  m a i n t a i n  t h e  
h i g h e s t  p o s s i b l e  m e n t a l  a n d  p h y s i c a l  
f u n c t i o n a l  s t a t u s ,  n s  d e f i n e d  b y  t h e  
c o m p r e h e n s i v e  a s s e s s m e n t  n n d  p l a n  o f  
c a r e .

S e c i i o n  4 0 3 .2 5 (a )  s p e c i f i e s  t h a t  a  
r e s i d e n t ' s  a b i l i t y  t o  a m b u l a t e ,  d r e s s ,  e a t ,  
g r o o m ,  b a t h e ,  to i l e t ,  t r a n s f e r  (i .e .,  f r o m  
b e d  to  c h a i r )  d o e s  n o t  d i m i n i s h  u n l e s s  
r e a s o n a b l e  j u s t i f i c a t i o n  i s  d o c u m e n t e d .

S e c t i o n  4 8 3 .2 5 (b )  p r o v i d e s  t h a t  a  
f a c i l i t y  m u s t ,  i f  n e c e s s a r y ,  a s s i s t  t h e  
r e s i d e n t  i n  m a k i n g  a p p o i n t m e n t s  a n d  
a r r a n g i n g  f c r  t r a n s p o r t a t i o n  t o  a n d  f ro m  
a  m e d i c a l  p r a c t i t i o n e r  s p e c i a l i z i n g  i n  t h e  
t r e a t m e n t  o f  v i s i o n  a n d  h e a r i n g  
i m p a i r m e n t s  o r  v i s i o n  o r  h e a r i n g  
a s s i s t i v e  d e v i c e s .

S e c i i o n  483 .25 (c )  s p e c i f i e s  t h a t  a  
f a c i l i t y  m u s t  e n s u r e  t h a t  a  r e s i d e n t  
e n t e r i n g  a  f a c i l i t y  w i t h o u t  p r e s s u r e  s o r e s  
d o e s  n o t  d e v e l o p  t h e m  u n l e s s  a  
p h y s i c i a n  c e r t i f i e s  t h e y  w e r e  n o !  
r e a s o n a b l y  a v o i d a b l e ,  a n d  a  r e s i d e n t  
h a v i n g  p r e s s u r e  s o r e s  r e c e i v e s  
n e c e s s a r y  t r e a t m e n t  n n d  s e r v i c e s  to  
p r o m o t e  h e a l i n g ,  p r e v e n t  i n f e c t i o n  a n d  
p r e v e n t  n e w  s o r e s  f r o m  d e v e l o p i n g .

S e c t i o n  4 8 3 .2 5 (d )  r e q u i r e s  t h a t  a  
f u c i l i t y  e n s u r e  t h a t  a  r e s i d e n t  w h o  is  
i n c o n t i n e n t  o f  b l a d d e r  r e c e i v e  th e  
a p p r o p r i a t e  t r e a t m e n t  a n d  s e r v i c e s  to  
r e s t o r e  n o r m a l  b l a d d e r  f u n c t i o n in g :  a  
r e s i d e n t  i s  n o t  c a t h e t e r i z e d  u n l e s s  it  i s  
n e c e s s a r y :  a n d  a  r e s i d e n t  w h o  u s e s  a  
u r i n a r y  c a t h e t e r  r e c e i v e s  a p p r o p r i a t e  
t r e a t m e n t  to  p r e v e n t  i n f e c t i o n s .

S e c t i o n  4 8 3 .2 5 (e )  r e q u i r e s  t h a t  a  
f a c i l i t y  m u s t  e n s u r e  t h a t  a  r e s i d e n t  w h o  
e n t e r s  a  f a c i l i t y  w i t h o u t  c o n t r a c t u r e s  
d o e s  n o t  e x p e r i e n c e  a n  u n p r e d i c t a b l e  
r e d u c t i o n  i n  r a n g e  o f  m o t i o n  w i t h o u t  
j u s t i f i a b l e  c a u s e ,  a n d  a  r e s i d e n t  w i t h  
c o n t r a c t u r e s  r e c e i v e s  a p p r o p r i a t e  
t r e a t m e n t  to  i n c r e a s e  r a n g e  o f  m o t i o n  
n n d  p r e v e n t  f u r t h e r  d e c r e a s e  i n  r a n g e  o t  
m o t i o n .

S e c t i o n  4ft3 .25(f j  r e q u i r e s  t h a t  a  
f a c i l i t y  m u s t  e n s u r e  t h a t  a  r e s i d e n t  w h o  
d i s p l a y s  m e n t a l  a n d  p s y c h o s o c i a l  
a d j u s t m e n t  d i f f i c u l t y  r e c e i v e s  
a p p r o p r i a t e  t r e a t m e n t  u n d  s e r v i c e s  t o  
a c h i e v e  r e m o t i v a t i o u  a n d  r e o r i e n t a t i o n ,
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a n d  a  r e s i d e n t  w h o s e  a s s e s s m e n t  d i d  
n o t  r e v e a l  a  m e n t a l  a n d  p s y c h o s o c i a l  
a d j u s t m e n t  d i f f i c u l t y  d o c s  n o t  d i s p l a y  a  
p u t t e r n  o f  d e c r e a s e d  s o c i u l  i n t e r a c t i o n  
o r  i n c i e u s e d  w i t h d r a w n ,  u n g r y  o r  
d e p r e s s i v e  b e h a v i o r  w i t h o u t  j u s t i f i a b l e  
c a u s e .

S e c t i o n  483.25(g) r e q u i r e s  t h a t  u 
f a c i l i t y  m u s t  e n s u r e  t h u t  a  r e s i d e n t  w h o  
b u s  b e e n  u b l c  to  f e e d  o r  p a r t i a l l y  f e e d  
h i m s e l f  o r  h e r s e l f  is  n o t  Fed b y  n a s o ­
g a s t r i c  t u b e  u n l e s s  r e a s o n a b l e  
j u s t i f i c a t i o n  is  d o c u m e n t e d ,  u n d  t h u t  t h e  
r e s i d e n t  r e c e i v e s  a p p r o p r i a t e  t r e a t m e n t  
u n d  s e r v i c e s  to  p r e v e n t  c o m p l i c a t i o n s  
a n d  to  r e s t o r e  n o r m a l  f e e d i n g  f u n c t i o n .

S e c i i o n  483 .25 (k )  r e q u i r e s  t h a t  a  
f a c i l i t y  m u s t  e n s u r e  l h a t  r e s i d e n t s  
r e c e i v e  p r o p e r  t r e a t m e n t  a n d  c a r e  fo r  
t h e  f o l lo w in g  s p e c i a l  s e r v i c e s  ( to  t h e  
e x t e n t  c o v e r e d  u n d e r  t h e  p r o g r a m ) :  
I n j e c t i o n s ;  p a r e n t e r a l  f lu id s ,  c o l o s t o m y  
o r  i l e o s t o m y  c o r e ;  t r a c h e o s t o m y  c a r e ;  
t r a c h e a l  a u c t i o n i n g ,  f o o t  c a r e ,  a n d  
r e s p i r a t o r y  t h e r a p y .

S e c t i o n  483.25(1) r e q u i r e s  t h a t  t h e  
f u c i l i t y  m u s t  e n s u r e  t h a t  e a c h  r e s i d e n t ' s  
d r u g  r e g i m e n  is  f r e e  o f  u n n e c e s s a r y  
d r u g s ,  i n a d e q u a t e  d r u g  m o n i t o r i n g ,  
u n n e c e s s a r y  d u s e  l e v e l s ,  u n d u e  a d v e r s e  
c o n s e q u e n c e s  ( i.e. , s i d e  e f f e c t s ) ,  n n d  
s i g n i f i c a n t  m e d i c a t i o n  e r r o r s  o r  
s i g n i f i c a n t  m e d i c a t i o n  e r r o r  r a t e s .

S e c t i o n  4 83 .25 (m )  r e q u i r e s  t h a t  
f a c i l i t i e s  n o t  h a v e  s i g n i f i c a n t  e r r o r  r a l e s  
u n d  t h a t  r e s i d e n t s  b e  f r e e  o f  s i g n i f i c a n t  
m e d i c a t i o n  e r r o r s .

C o m m e n t s  n n d  R e s p o n s e s

C o m m e n t:  A  n u m b e r  o f  c o m m e n l e r s  
o b j e c t e d  to  t h e  u s e  o f  t h e  w o r d  " e n s u r e "  
to  d e s c r i b e  h f a c i l i t y ' s  r e s p o n s i b i l i t y  f o r  
c e r t a i n  o u t c o m e s  in  v a r i o u s  p r o v i s i o n s  
o f  t h i s  s e c t i o n  n n d  s u g g e s t e d  s u b s t i t u t e  
w o r d s  s u c h  a s  " p r o v i d e "  o r  " e n a b l e . "  
T h e y  a r g u e d  t h a t  a  f a c i l i t y  c a n n o t  
r e a s o n a b l y  b e  e x p e c t e d  to  " e n s u r e "  t h a t  
a  d e s i r e d  o u t c o m e  w i l l  o c c u r ,  e s p e c i a l l y  
w i t h  r e s p e c t  to  a l l  o f  t h e  f a c t o r s  t h a t  
m a y  a f f e c t  f ra i l ,  a g e d  n u r s i n g  h o m e  
r e s i d e n t s .

R e s p o n se :  A s  w e  n o t e d  in  o u r  
d i s c u s s i o n  o f  t h i s  i s s u e  in  t h e  p r e a m b l e  
t o  Ih e  F e b r u a r y  2 , 1 9 0 3  f i n a l  r u l e  ( s e e  54 
F R  5332),  r e s i d e n t  c a r e  o u t c o m e s  c a n  
s o m e t i m e s  b e  a f f e c t e d  b y  f a c t o r s  o t h e r  
t h a n  t h e  t r e a t m e n t  a n d  s e r v i c e s  
f u r n i s h e d ,  s u c h  n s  t h e  d e g r e e  o f  a  
r e s i d e n t ' s  c o o p e r a t i o n  ( i.e. , t h e  r i g h t  lo  
r e f u s e  t r e a t m e n t )  u n d  d i s e a s e  p r o c e s s e s .  
H o w e v e r ,  w e  d o  n o t  b e l i e v e  it  i3 
u n r e a s o n a b l e  to  m a k e  t h e  f a c i l i t y  
r e s p o n s i b l e  f o r  e n s u r i n g  t h a t  b a s i c  
t r e a t m e n t  a n d  s e r v i c e s  a r e  p r o v i d e d  
s i n c e  t h i s  i s  th o  r e a s o n  f o r  I h e  r e s i d e n t ' s  
s t a y  in  t h e  fa c i l i ty ,  u s  w e l l  a s  f o r  
p r o g r a m  p a y m e n t .  W e  b e l i e v e  t h a t  th o  
c u r r e n t  w o r d i n g  o f  t h i s  s e c t i o n  
a c k n o w l e d g e s  Ih e  l i m i t a t i o n s  i m p o s e d

b y  t h e  r e s i d e n t ' s  r i g h t  to  r e f u s e  
t r e a t m e n t ,  a s  w e l l  a s  b y  r e c o g n i z e d  
p u l h o l o g y  a n d  t h e  n o r m a l  a g i n g  p r o c e s s ,  
b y  e n a b l i n g  t h e  f a c i l i t y  to  d e m o n s t r a t e  
t h a t  b a s e d  c  i  a v a i l a b l e  c l i n i c a l  
e v i d e n c e ,  a  n e g u t i v e  r e s i d e n t  c a r e  
o u t c o m e  w a s  u n a v o i d a b l e ,

C o m m e n t:  V a r i o u s  p r o v i s i o n s  o f  t h i s  
s e c t i o n  a l l o w  a  f a c i l i t y  to  c i t e  a  
r e s i d e n t ' s  c l i n i c a l  c o n d i t i o n  in 
e s t a b l i s h i n g  t h a t  s p e c i f i c  n e g a t i v e  
r e s i d e n t  c a r e  o u t c o m e s  ( i n c l u d i n g  t h e  
u s e  o f  c e r t a i n  o t h e r w i s e  i n a p p r o p r i a t e  
m e d i c a l  i n t e r v e n t i o n s )  w e r e  
u n a v o i d a b l e .  T w o  c o m m e n t e r s  
e x p r e s s e d  s u p p o r t  f o r  t h o s e  p r o v i s i o n s .  
T w o  o t h e r s ,  h o w e v e r ,  f e l t  t h a t  t h e  
w o r d i n g  o f  t h e s e  p r o v i s i o n s  w o u l d  h a v e  
t h e  e f f e c t  o f  f o r c i n g  a  f a c i l i ty  to  
w i t h h o l d  t h e s e  t y p e s  o f  m e d i c a l  
i n t e r v e n t i o n s  w h e n  t h e y  a r e  a p p r o p r i a t e  
i f  s u p p o r t i n g  d o c u m e n t a t i o n  f o r  t h e  
i n t e r v e n t i o n  i s  a b s e n t .  O n e  c o m m e n t e r  
s u g g e s t e d  t h a t  t h e  l a n g u a g e  b e  a m e n d e d  
to  s p e c i f y  t h a t  t h e  c l i n i c a l  j u s t i f i c a t i o n  
m u s t  b e  d o c u m e n t e d  in  t h e  m e d i c a l  
r e c o r d  b y  t h e  R .N .  a n d  t h e  p h y s i c i a n .

R e s p o n s e :  W i t h  r e g a r d  to  t h e  s p e c i f i c  
m e d i c a l  i n t e r v e n t i o n s  d i s c u s s e d  in  th is  
s e c t i o n  ( u r i n a r y  c a t h e t e r s ,  n a s o - g a s t r i c  
t u b e s ,  e t c . ) ,  t h e  i n t e n t  o f  t h i s  l a n g u a g e  is 
s i m p l y  lo  e n s u r e  l h a t  t h e s e  i n t e r v e n t i o n s  
a r e  u s e d  n l y  w h e n  t h e r e  i s  v u l i d  
m e d i c a l  j u s t i f i c a t i o n  f o r  d o i n g  s o .  S i n c e  
m e d i c a l  f a c t o r s  s u p p o r t i n g  t h e i r  u s e  
w o u l d  a l w a y s  b e  p r e s e n t  w h e n e v e r  
t h e s e  t y p e s  o f  i n t e r v e n t i o n s  u r e  u s e d  
a p p r o p r i a t e l y ,  t h e s e  p r o v i s i o n s  w o u l d  
n o t  r e q u i r e  a  f a c i l i t y  t o  w i t h h o l d  th e  
i n t e r v e n t i o n  u n d e r  s u c h  c i r c u m s t a n c e s ;  
r a t h e r ,  t h e  f a c i l i t y  w o u l d  m e r e l y  b e  
e x p e c t e d  to  r e c o r d  t h e  m e d i c a l  f a c t o r s  
t h a t  s h o u l d  a l r e a d y  b e  p r e s e n t .
T h e r e f o r e ,  w e  a r e  n o t  r e v i s i n g  t h e  
l a n g u a g e  to  s p e c i f y  t h e  p r e c i s e  m a n n e r  
o f  d o c u m e n t a t i o n  s i n c e  w e  b e l i e v e  t h a t  
t h i s  w o u l d  b e  u n n e c e s s a r i l y  
p r e s c r i p t i v e .  F u r t h e r ,  w e  n o t e  t h a t  t h e  
i s s u e  o f  a d e q u a t e  d o c u m e n t a t i o n  o f  t h e  
r e s i d e n t ' s  c l i n i c a l  r e c o r d  i s  a l r e a d y  d e a l t  
w i t h  in  r e g u l a t i o n s  a t  § 483.75(1)(1)  a n d  
(11(B)-

C o m m e n t:  T w o  c o m m e n l e r s  s u g g e s t e d  
t h e  u d d i t i o n  o f  a  s p e c i f i c  r e q u i r e m e n t  
d e a l i n g  w i t h  d a i l y  o r a l  h y g i e n e .

R e s p o n se :  W e  b e l i e v e  t h u t  a  s e p a r a t e  
r e q u i r e m e n t  i s  n o t  n e c e s s a r y  s i n c e  o r a l  
h y g i e n e  i s  a l r e a d y  a d d r e s s e d  in  
§ 483 .25 (a )(3 ) .

C o m m en t:  S o m e  c o m m e n t e r s  
r e c o m m e n d e d  r e v i s i n g  t h e  l u n g u a g u  in  
s e v e r a l  p a i  ls  o f  t h e  s e c t i o n  w h i c h  
c u r r e n t l y  r e q u i r e s  t h e  f a c i l i t y  to  f u r n i s h  
v a r i o u s  s e r v i c e s  to  t h e  r e s i d e n t ,  s o  t h a t  
t h e  f a c i l i t y  w o u l d  b e  r e q u i r e d  o n l y  to 
“ o f f e r "  s u c h  s e r v i c e s  to  t h e  r e s i d e n t  

R e s p o n se :  W e  b e l i e v e  t h a t  s u c h  
r e v i s i o n s  u r e  n o t  n e c e s s a r y  s i n c e  t h e  
r e g u l a t i o n s  a l r e a d y  m a k e  c l e a r  t h u t  t h e

r e s i d e n t  h a s  t h e  r i g h t  to  r e f u s e  t r e a t m e n t  
( s e e  § 4 8 3 .10 (b )(4 ))  n n d  th e  d i s c u s s i o n  o  
l h a t  p r o v i s i o n  in  t h e  F e b r u a r y  2 
p r e a m b l e  to  i h e  f i n a l  r u l e  ( s e e  54 FR 
5321)  m a k e s  t h i s  c l e a r .

C o m m e n t:  T w o  c o m m e n t e r s  
e x p r e s s e d  s u p p o r t  f o r  t h e  s e c t i o n  u s  a  
g o o d  e x a m p l e  o f  a n  o u t c o m e - o r i e n t e d  
p r o c e s s .  T w o  o t h e r s  o b j e c t e d  to  Ihe  
f a c i l i t y  b e i n g  h e l d  a c c o u n t a b l e  fo r  t h e  
a c t i o n s  o f  o t h e r  p r o f e s s i o n a l s ,  s u c h  a s  
p h y s i c i a n s .

R e s p o n s e ;  T h i s  c o m m e n t  is  r e s p o n d e d  
to  in  o u r  l a t e r  d i s c u s s i o n  o f  p h y s i c i a n  
s e r v i c e s  (§ 483 .40 )  w h e r e  w e  d i s c u s s  t h e  
i s s u e  o f  a c c o u n t a b i l i t y  o f  p h y s i c i a n s  a n d  
o t h e r  i n d i v i d u a l  p r a c t i t i o n e r s .

C o m m e n t:  O n e  c o m m e n t e r  n o t e d  t h a t  
t h e  m e r e  p r e s e n c e  o f  d e m e n t i a  a l o n e  
d o e s  n o t  j u s t i f y  u d e c l i n e  in  a  r e s i d e n t ' s  
a b i l i t y  to  p e r f o r m  a c t i v i t i e s  o f  d a i l y  
l i v in g  ( A D L s ) .

R e s p o n se :  W e  a g r e e  t h a t  t h e  m e r e  
p r e s e n c e  o f  a  c l i n i c a l  d i a g n o s i s  o f  
d e m e n t i a  c a n n o t ,  in  i t s e l f ,  j u s t i f y  a  
d e c l i n e  in  a  r e s i d e n t ' s  a b i l i t y  to  p e r f o r m  
A D L s ;  r a t h e r ,  i t  is  n e c e s s a r y  to  lo o k  a t  
t h e  r e s i d e n t ' s  a c t u a l  f u n c t i o n a l  s t a t u s ,  
a s  d e t e r m i n e d  h y  t h e  r e s i d e n t  
a s s e s s m e n t  ( s e e  § 4 8 3 .2 0  (b ] ( l ) ( i i )  a n d
( b ) (2 )(ii i)).

C o m m en t:  W e  r e c e i v e d  n u m e r o u s  
c o m m e n t s  r e q u e s t i n g  c l a r i f i c a t i o n  o f  t h e  
f a c i l i t y ' s  r e s p o n s i b i l i t y  to  p a y  f o r  th e  
i t e m s  a n d  s e r v i c e s  d i s c u s s e d  in  
§ 483 .25 (b ) ,  p a r t i c u l a r l y  w i t h  r e g a r d  lo  
M e d i c a i d  f a c i l i t i e s  a n d  s e r v i c e s  t h a t  a r e  
n o t  c o v e r e d  u r . d e r  a  S t a t e ' s  M e d i c a i d  
p r o g r a m .

R e s p o n se :  I n  o r d e r  to  r e s p o n d  to  t h i s  
c o m m e n t ,  w e  b e l i e v e  it i s  a p p r o p r i a t e  to  
c l a r i f y  t h e  i n t e n t  o f  t h e  i n t r o d u c t o r y  
p a r a g r a p h ' s  r e q u i r e m e n t  fo r  a  f a c i l i t y  to  
"p r o v id e  th e  n e c e s s u i y  c a re  a n d  
s e r v ic e s  to  a t t a i n  o r  m a i n t a i n  Ih e  
h i g h e s t  p r a c t i c a b l e  p h y s i c a l ,  m e n t a i ,  
a n d  p s y c h o s o c i a l  w e l l - b e i n g ,  in 
a c c o r d a n c e  w i t h  t h e  c o m p r e h e n s i v e  
a s s e s s m e n t  a n d  p l u n  o f  c a r e "  ( e m p h a s i s  
a d d e d , )  T h e  s p e c i f i c  t y p e s  o f  " c a r e  u n d  
s e r v i c e s "  t h a t  t h e  f a c i l i t y  i s  r e s p o n s i b l e  
f o r  p r o v i d i n g  u n d e r  t h i s  r e q u i r e m e n t  a r e  
t h e  o n e s  l i s t e d  in  s e c t i o n  1 0 1 9 (b ) (4 ) (A )
(i) t h r o u g h  (v i i)  o f  t h e  A c t  ( fo r  M e d i c a r e  
S N F s )  a n d  in  s e c t i o n  19 1 9 (b ) (4 ) (A ) ( i )  
t h r o u g h  (v ii)  o f  t h e  A n t  ( fo r  M e d i c a i d  
N F s . )  Jf  u s e r v i c e  a p p e a r s  in  t h e  
a p p l i c a b l e  p o r t i o n  o f  t h e  A c t  t h e  fu c i l i ty  
i s  o b l i g a t e d  to  p r o v i d e  it  t o  a l l  r e s i d e n t s  
w h o  n e e d  t h e  s e r v i c e ;  t h e  
n o n a v a i l a b i l i t y  o f  p r o g r a m  f u n d i n g  fo r  
p r i v a t e  p a y  r e s i d e n t s ,  f o r  e x a m p l e ,  d o e s  
n o t  r e l i e v e  (lie  f a c i l i t y  o f  t h i s  o b l i g a t i o n .  
T h e  s o l e  e x c e p t i o n  w o u l d  b e  r o u t i n e  
d e n t a l  s e r v i c e s  in  M e d i c a i d  N F s ,  w h i c h  
a r e  r e q u i r e d  u n d e r  s e c t i o n  
1 9 1 9 (b ) [4 ) [A ) (v i )  o f  t h e  A c t  o n l y  t o  t h e  
e x t e n t  t h a t  t h e y  a r e  c o v e r e d  u n d e r  t h e
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S t u t e  p l a n  ( s e c t i o n  1 8 1 9 (b ) (4 ) (A )  d o e s  
n o t  r e l i e v e  M e d i c a r e  S N F s  o f  
r e s p o n s i b i l i t y  f o r  t h e i r  r e s i d e n t s '  d e n t a l  
s e r v i c e s ,  b u t  d o e s  a l l o w  t h e m  to  i m p o s e  
a n  a d d i t i o n a l  c h a r g e  f o r  t h e s e  s e r v i c e s ) .

For types of care and services (such 
as assistive devices for vision and 
hearing) that are not specified in the 
applicable portion of the Act, the 
facility’s responsibility is simply to 
assist residents and their families in 
locating and utilizing any available 
resources (Medicare or Medicaid 
program payment, local health 
organizations offering items and 
services which are available free to the 
community, etc.) for the provision of the 
services that the resident needs. This 
would include assisting the resident 
with activities such as making 
appointments and arranging 
transportation necessary to obtain the 
needed services.

Comment: O n e  c o m m e n t e r  c o n c u r r e d  
w i t h  t h e  r e q u i r e m e n t  ir . § 48 3 .2 5 (c )  
w h i c h  r e q u i r e s  t h a t  a  r e s i d e n t  w i t h  
p r e s s u r e  s o r e s  r e c e i v e  n e c e s s a r y  
t r e a t m e n t  t o  p r o m o t e  h e a l i n g  a n d  
p r e v e n t  i n f e c t i o n  o r  t h e  d e v e l o p m e n t  o f  
n e w  s o r e s .  T w o  o t h e r s  r e q u e s t e d  t h a t  
§ 483 .25 (c )(2 )  b e  r e v i s e d ,  a l l o w i n g  a  
fac i l i ty '  t o  b e  e x e m p t e d  f r o m  t h i s  
r e q u i r e m e n t  b y  c l a i m i n g  t h a t  a  
r e s i d e n t ' s  c l i n i c a l  c o n d i t i o n  m a k e s  s u c h  
t r e a t m e n t  i m p o s s i b l e .

R e s p o n s e :  W e  a r e  n o t  m a k i n g  t h e  
r e q u e s t e d  r e v i s i o n  b e c a u s e  w e  b e l i e v e  
t h a t  t h e  f a c i l i t y  s h o u l d  a l w a y s  f u r n i s h  
t h e  n e c e s s a r y  f r e a t m e n t  a n d  s e r v i c e s  t o  
p r e v e n t  t h e  d e v e l o p m e n t  o f  p r e s s u r e  
s o r e s  o r .  a t  t h e  l e a s t ,  t o  p r o m o t e  t h e  
h e a l i n g  o f  s o r e s  t h a t  h a v e  d e v e l o p e d ,  

C o m m e n t:  O n e  c o m m e n t e r  i n d i c a t e d  
t h a t  § 483 .25  (d )(1 )  a n d  (d)(3 ) ,  w h i c h  
r e q u i r e  a n  i n c o n t i n e n t  r e s i d e n t  to  
r e c e i v e  a p p r o p r i a t e  c a r e ,  a r e  r e d u n d a n t .

R e s p o n se :  W e  agree with this 
comment, and are deleting 
§ 483 .25(d)(1) .

C o m m e n t:  O n e  c o m m e n t e r  a r g u e d  
t h a t ,  in  o r d e r  t o  e s t a b l i s h  t h a t  n o  
r e d u c t i o n  i n  r a n g e  o f  m o t i o n  h a s  
o c c u r r e d  d u r i n g  a  r e s i d e n t ' s  s t a y ,  it 
w o u l d  b e  n e c e s s a r y  to  c o n d u c t  a  
b a s e l i n e  a s s e s s m e n t  f o r  e a c h  r e s i d e n t  
u p o n  a d m i s s i o n ,  w h i c h  m i g h t  b e  
b u r d e n s o m e  f o r  s o m e  f a c i l i t i e s .

R e s p o n se :  W e  n o t e  t h a t  t h e  
r e g u l a t i o n s  a t  § 4 8 3 .2 0 (b ) (2 )  (i ii)  a n d  ( x i |  
a l r e a d y ’ i n c l u d e  f u n c t i o n a l  s t a t u s  a n d  
r e h a b i l i t a t i o n  p o t e n t i a l  a s  p r e s c r i b e d  
p a r t s  o f  t h e  r e q u i r e d  r e s i d e n t  
a s s e s s m e n t .  T h i s  s h o u l d  p r o v i d e  a n  
a d e q u a t e  b a s e l i n e  f o r  d e t e r m i n i n g  
w h e t h e r  a  r e d u c t i o n  in  a  r e s i d e n t ' s  
r a n g e  o f  m o t i o n  h a s  o c c u r r e d .

C o m m e n t:  A  n u m b e r  o f  c o m m e n t e r s  
b e l i e v e d  t h a t  w e  f a i l e d  to  a d d r e s s  a s  
q u a l i t y  o f  c a r e  i s s u e s  a  m a j o r  a s p e c t  o f

O B R A  8 7  N F  r e f o r m  p r o v i s i o n s :  
r e s p o n s i b i l i t y  o f  t h e  N F  to  d e l i v e r  
a p p r o p r i a t e  m e n t a l  h e a l t h  s e r v i c e s  to  
t h e  r e s i d e n t  w h o  n e e d 3  t h e s e  s e r v i c e s  in  
o r d e r  t o  a t t a i n  t h e  h i g h e s t  l e v e l  o f  
m e n t a l  a n d  p s y c h o s o c i a l  w e l l - b e i n g  a s  
r e q u i r e d  b y  s e c t i o n s  1919(b )(2 ) ,  a n d  
1 9 1 9 ( b ) ( 4 ) ( A )  (i), ( i i)  a n d  (v )  o f  t h e  A c t .
1 hey asked that w e  add explicit 
requirements for both mental health and 
psychosocial services.

R e s p o n s e :  W e  a g r e e  a n d  h a v e  
c h a n g e d  t h e  t i t l e  to  t h i s  r e q u i r e m e n t  to  
" m e n t a l  a n d  p s y c h o s o c i a l "  f u n c t i o n i n g  
a n d  h a v e  m a d e  o t h e r  a p p r o p r i a t e  
c h a n g e s  t o  e n c o m p a s s  b o t h  m e n t a l  
h e a l t h  a n d  p s y c h o s o c i a l  s e r v i c e s .  (See 
a l s o  t h e  p r e a m b l e  d i s c u s s i o n  o f  m e n t a l  
h e a l t h  n e e d s  i n  § 483.20(f)).

C o m m e n t:  A  number of commenters 
questioned the use of the terms 
"remotivation" and "reorientaton" for a 
resident w h o  displays psychosocial 
adjustment difficulty in § 483 .20(f) (1 ) .  As 
an alternative, several suggested 
rewording the last portion of this section 
lo require treatment and services "to 
correct the assessed problem."

R e s p o n s e :  W e  accept this comment, 
and a r e  revis;ng this provision 
a c c o r d i n g l y .

C o m m e n t:  Several commenters 
suggested deleting the list of possible 
complications from § 483 .25(g)(2) .

R e s p o n s e :  W e  are not accepting this 
comment. W e  believe that the specific 
language here is needed in the 
regulations themselves in order to give 
surveyors guidance in this area.

C o m m e n t:  O n e  c o m m e n t e r  e n d o r s e d  
t h e  r e c o g n i t i o n  o f  p o d i a t r i c  c a r e  in  
5 483 .25{k)(7) .  w h i c h  d e a l s  w i t h  s p e c i a l  
n e e d s ,  a s  a  t y p e  o f  c a r e  t h a t  r e s i d e n t s  
m u s t  r e c e i v e  w h e n  n e e d e d .  S e v e r a l  
o t h e r s  s u g g e s t e d  t h a t  t h e  r e f e r e n c e  to  
p o d i a t r i c  c a r e  s h o u l d  b e  c h a n g e d  t o  " f o o t  
c a r e "  s i n c e  t h e  u s e  o f  t h e  t e r m  
" p o d i a t r i c "  i m p l i e s  t h a t  t h i s  c a r e  c a n  b e  
f u r n i s h e d  o n l y  b y  a  p o d i a t r i s t .

R e s p o n s e :  W e  a c c e p t  t h e  s u g g e s t i o n  
to  r e v i s e  t h i s  p r o v i s i o n  s i n c e  i t  w a s  n o t  
o u r  i n t e n t i o n  t o  l im i t  i t s  a p p l i c a b i l i t y  t o  
c a r e  f u r n i s h e d  b y  p o d i a t r i s t s .  F o o t  c a r e  
c o u i d ,  f o r  e x a m p l e ,  b e  a p p r o p r i a t e l y  
f u r n i s h e d  b y  a  D o c t o r  o f  M e d i c i n e  o r  a  
D o c t o r  o f  O s t e o p a t h y  a s  w e l l  a s  b y  a  
p o d i a t r i s t .

C o m m e n t  S e v e r a l  c o m m e n t e r s  
s u g g e s t e d  t h a t  c e r t a i n  e l e m e n t s  o f  
§ 4 0 3 .2 5 (k )  b e  r e v i s e d  to  c l a r i f y  t h a t  t h e  
f u c i l i t y  i s  r e q u i r e d  t o  e n s u r e  t h a t  
r e s i d e n t s  r e c e i v e  s e r v i c e s  o n l y  t o  t h e  
e x t e n t  t h a t  t h e y  a r e  c o v e r e d  u n d e r  t h e  
M e d i c a i d  S t a t e  p l a n .

R e s p o n s e :  W e  d o  n o t  a c c e p t  t h i s  
c o m m e n t .  A s  n o t e d  in  t h e  d i s c u s s i o n  o f  
v i s i o n  a n d  h e a r i n g  s e r v i c e s  ( s e e  
§ 483 .25 (h )) ,  n n d  w i t h  t h e  e x c e p t i o n  o f  
d e n t a l  s e r v i c o s  f o r  r e s i d e n t s  o f  M e d i c a i d

N F s .  t h e  n o n a v a i l a b i l i t y  o f  p r o g r a m  
f u n d i n g  d o e s  n o t  r e l i e v e  a  f a c i l i t y  o f  i t s  
o b l i g a t i o n  Co e n s u r e  t h a t  i t s  r e s i d e n t s  
r e c e i v e  a l l  n e e d e d  s e r v i c e s  l i s t e d  in  
s e c t i o n  1 8 1 9 (b ) (4 ) (A )  o f  t h e  A c t  ( fo r  
M e d i c a r e  S N F s )  a n d  s e c t i o n  
1 9 1 9 (b ) (4 ) (A )  o f  t h e  A c t  ( fo r  M e d i c a i d  
N F s ) .  F o r  t h o s e  s e r v i c e s  t h a t  a r e  n o t  
l i s t e d  in  t h e  a p p l i c a b l e  s e c t i o n  o f  t h e  
A c t ,  a  f a c i l i t y  i s  o n l y  r e q u i r e d  to  a s s i s t  
t h e  r e s i d e n t  i n  s e c u r i n g  a n y  a v a i l a b l e  
r e s o u r c e s  t o  o b t a i n  t h e  n e e d e d  s e r v i c e s

C o m m en t:  I n  t h e  n o t i c e  o f  p r o p o s e d  
r u l e m a k i n g  p u l . ’ * '°d  o n  O c t o b e r  10. 
1987, w e  r e c e i v e d  i ,. *v c o m m e n t s  
r e q u e s t i n g  t h a t  w e  d e f i n e  ‘u n n e c e s s a r y  
d r u g . "  W e  d e f i n e d  " u n n e c e s s a r y  d r u g "  
i n  t h e  p r e a m b l e  t o  t h e  f i n a l  r u l e  w i t h  
c o m m e n t  p u b l i s h e d  F e b r u a r y  2 .1 9 8 9 ,  (54 
FR  5334) a s  f o l l o w s :

"Unnecessary drugs" are drugs that are 
given in excessive doses, for excessive 
periods of time, without adequate monitoring, 
or in the absence of a diagnosis or reason for 
(lie drug. An unnecessary drug is a  drug for 
which monitoring data, or undue adverse 
consequences indicate that the drug should 
be reduced or discontinued entirely. An 
unnecessary drug is also one which is 
prescribed only in anlicipation of an adverse 
consequence of another prescribed drug.

C o m m e n t e r s  o n  t h e  f i n a l  r u l e  o b j e c t e d  to  
t w o  o f  t h e r e  d e f i n i t i o n s  a n d  a r g u e d  t h a t  
t h e  r u l e  i n t e r f e r e d  w i t h  t h e  p r a c t i c e  o f  
m e d i c i n e  a n d  t h a t  t h e  S e c r e t a r y  l a c k e d  
t h e  s t a t u t o r y  a u t h o r i t y  t o  p r o m u l g a t e  
s u c h  a  r u l e  ( s e e  t h e  f o l l o w in g  c o m m e n t  
a n d  r e s p o n s e  f o r  a  d i s c u s s i o n  o f  t h e s e  
i s s u e s ) .

R e s p o n se :  B e c a u s e  w e  f e e l  t h a t  i i  i s  
i m p o r t a n t  to  e s t a b l i s h  a  c l e a r  d e f i n i t i o n  
o f  u n n e c e s s a r y  d r u g  in  o r d e r  to  d e a l  
w i t h  t h e  p r o b l e m  o f  d r u g  m i s u s e  in  
n u r s i n g  h o m e s ,  w e  h a v e  d e c i d e d ,  a s  
c o m m e n t e r s  r e q u e s t e d  in  t h e  N P R M  o f  
O c t o b e r  1 6 ,1 9 8 7 ,  to  d e f i n e  “ u n n e c e s s a r y  
d r u g "  in  t h e  r e g u l a t i o n  t e x t  r a t h e r  t h a n  
in  t h e  p r e a m b l e  t o  t h e  F e b r u a r y  2 ,1 9 8 9 ,  
f i n a l  r u l e  w i t h  c o m m e n t .  F o r  c a t e g o r i e s  
o f  d r u g s  c o m m o n l y  u s e d  i n  n u r s i n g  
h o m e s ,  w e  w i l l  d e v e l o p  s p e c i f i c  
g u i d e l i n e s  f o r  f u r t h e r  d e f i n i t i o n  o f  
e x c e s s i v e  d c s c ,  e x c e s s i v e  p e r i o d s  o f  
t im e ,  w i t h o u t  a d e q u a t e  m o n i t o r i n g ,  in  
th e  a b s e n c e  o f  a  d i a g n o s i s ,  a n d  w h e n  
a d v e r s e  c o n s e q u e n c e s  i n d i c a t e  t h e  d r u g  
d o s e  s h o u l d  b e  r e d u c e d  o r  d i s c o n t i n u e d .  
W h e r e  s u r v e y o r s  d e t e c t  p o t e n t i a l  
v i o l a t i o n s  o f  t h e s e  g u i d e l i n e s ,  t h e y  w i l l  
b n  i n s t r u c t e d  to  r e v i e w  e x i s t i n g  
e v i d e n c e  t h a t  j u s t i f i e s  t h e  d r u g ' s  u s e  
b e f o r e  m a k i n g  a  d e c i s i o n  a b o u t  w h e t h e r  
a  v i o l a t i o n  o f  t h e  u n n e c e s s a r y  d r u g  
r e q u i r e m e n t  e x i s t s .  T h e  t e r m  
" u n n e c e s s a r y  d r u g "  w i l l  b e  r e s e r v e d  fo r  
d r u g  t h e r a p y  c i r c u m s t a n c e s  i n  w h i c h  
H C F A  g u i d e l i n e s  ( to  b e  b a s e d  o n  
m e d i c a l  a n d  b e h a v o r i a !  s c i e n c e s
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l i t e r a t u r e  a n d  e x p e r t  o p i n i o n )  h a v e  
e s t a b l i s h e d  t h a t  s u c h  c i r c u m s t a n c e s  a r e  
a  p o t e n t i a l  t h r e a t  to  t h e  r e s i d e n t ' s  h e a l t h  
a n d  s a f e t y ,  u n d  f o r  w h i c h  t h e  f a c i l i t y  is  
u n a b l e  to  j u s t i f y  w h y  u s i n g  a  d r u g  u n d e r  
s u c h  c i r c u m s t a n c e s  i s  in  t h e  b e s t  
i n t e r e s t  o f  t h e  r e s i d e n t .  I n  j u s t i f y i n g  d r u g  
u s e  t h e  f a c i l i t y  c a n  c e r t a i n l y  r e l y  o n  
p h y s i c i a n  j u s t i f i c a t i o n  o f  t h e  r i s k - b e n e f i t  
o f  t h e  d r u g  u s e ,  b u t  I h e  f a c i l i t y  w o u l d  
n o t  b e  a l l o w e d  to  J u s t i f y  t h e  d r u g  u s e  o n  
t h e  b a s i s  o f  " t h e  d o c t o r  o r d e r e d  i t . "  T h i s  
j u s t i f i c a t i o n  w o u l d  " r e n d e r  t h e  
r e g u l a t i o n ,  a n d  t h e  s t a t u t o r y  
u n d e r p i n n i n g s  f o r  it, m e a n i n g l e s s .

C o m m en t:  W i t h  r e s p e c t  to  
S 403.25(1)(1), w h i c h  c o n c e r n s  d r u g  
t h e r a p y ,  o n e  c o m m e n t e r  o b j e c t e d  to  Ih e  
d e f i n i t i o n  o f  a n  u n n e c e s s a r y  d r u g  w h i c h  
i s  p r e s e n t e d  in  t h e  p r e a m b l e  t o  t h e  
F e b r u a r y  2 , 1 9 8 9  f in u l  r u l e .  T h e  
p r e a m b l e ,  in  p a r t ,  s a i d  t h a t  a n  
u n n e c e s s a r y  d r u g  is  o n e  t h a t  is  
p r e s c r i b e d  in  a n t i c i p a t i o n  o f  a  s i d e  
e f f e c t  c a u s e d  b y  a n o t h e r  d r u g .  T h e  
c o m m e n t e i  p o i n t e d  o u t  l h a t  t h e r e  a r e  
m a n y  c i r c u m s t a n c e s  i n  w h i c h  t h e s e  a r e  
p e r f e c t l y  l e g i t i m a t e  p r e s c r i p t i o n s .  F o r  
e x a m p l e ,  p r e s c r i b i n g  a n  a n t a c i d  w i t h  a  
d i n g  w h i c h  is  k n o w n  to  c a u s e  a c i d  
s e c r e t i o n  a s  a  s i d e  e f f e c t  i s  a c c e p t a b l e .

R e s p o n se :  W e  a g r e e  w i t h  t h e  
c o m m e n t e r ,  a n d  w e  w i l l  n o t  c o n s i d e r  
d r u g s  p r e s c r i b e d  f o r  t h i s  r e a s o n  t o  b n  
u n n e c e s s a r y .

C o m m en t:  A  n u m b e r  o f  c o m m e n t e r s  
c o m p l a i n e d  u b o u t  t h e  d e f i n i t i o n  o f  
u n n e c e s s a r y  d r u g s  b e c a u s e  t h e y  d i d  n o t  
b e l i e v e  t h a t  a n  i n a d e q u a t e l y  m o n i t o r e d  
d r u g  c o u l d  b e  c a l l e d  a n  u n n e c e s s a r y  
d r u g .  T h e y  a r g u e d  t h a t  a  d r u g  m a y  b e  
n e c e s s a r y  e v e n  i f  i t  i s  n o t  a d e q u a t e l y  
m o n i t o r e d .  T h e s e  c o m m e n t e r s ,  h o w e v e r ,  
c o n c e d e d  t h a t  w i t h o u t  a d e q u a t e  
m o n i t o r i n g ,  o n e  c o u l d  n o t  d e t e r m i n e  i f  a  
d r u g  h a d  a c h i e v e d  d e s i r e d  r e s u l t s ,  a n d  
t h e r e f o r e  c o u l d  n o t  d e t e r m i n e  i f  it w a s  
o r  w a s  n o t  a  n e c e s s a r y  d r u g .
C o m m e n t e r s  a l s o  c o n c e d e d  l h a t ,  
w i t h o u t  a d e q u a t e  m o n i t o r i n g  fo r  
p o t e n t i a l  a d v e r s e  e f f e c t s ,  t h e  r i s k -  
b e n e f i t  r a t i o  o f  t h e  d r u g  m i g h t  b e  s o  
u n f a v o r a b l e  l h a t  it  c o u l d  b e  c o n s i d e r e d  
n n  u n n e c e s s a r y  d r u g ,

R e s p o n se :  A s  m e n t i o n e d  p r e v i o u s l y ,  
w e  h a v e  c h a n g e d  t h e  r e g u l a t i o n s  a t  
§ 483,25(1) to  d e f i n e  u n n e c e s s a r y  d r u g  a s  
it  is  d e f i n e d  in  t h e  p r e a m b l e  to  t h e  
F e b r u a r y  2 . 1 9 3 9  r u l e ,  a n d  t h i s  i n c l u d e s  a  
p r o v i s i o n  f o r  a d e q u a t e  m o n i t o r i n g .

C o m m en t:  N i n e  c o m m e n t e r s  w e r e  
c o n c e r n e d  a b o u t  I h e  p r o h i b i t i o n  a g a i n s t  
u n n e c e s s a r y  d r u g s  ( a s  d e f i n e d  in  t h e  
p r e a m b l e  (54 FR  5335)  to  t h e  F e b r u a r y  2  
f i n a l  ru le ) ,  T h e y  b e l i e v e d  t h a t  t h e  
r e g u l a t i o n  i n a p p r o p r i a t e l y  h o l d s  
f a c i l i t i e s  r e s p o n s i b l e  f o r  c o n t r o l l i n g  d r u g  
u s e  w h e n  it is  p h y s i c i a n s  w h o  p r e s c r i b e  
u r u g s  a n d  c o n t r o l  t h e i r  u s e .  T h e y  a r g u e

t h u t  u n d e r  S t a t e  L a w  o n l y  t h e  p h y s i c i a n  
m a y  p r e s c r i b e  n n d  d i s c o n t i n u e  d r u g s ,  
o r d o r  l a b o r a t o r y  m o n i t o r i n g  t e s t s  f o r  
d r u g  u s e ,  a n d  g e n e r a l l y  a r r a n g e  th e  d r u g  
t h e r a p y  o f  t h o  r e s i d e n t .

R e s p o n s e :  S e c t i o n  1 9 1 9 (c ) ( l ) (A ) ( i i )  o f  
t h e  A c t  e s t a b l i s h e s  t h e  r ig h t  o f  a  
r e s i d e n t  to  b e  f r e e  f r o m  c h e m i c a l  
r e s t r a i n t s  I m p o s e d  f o r  t h e  p u r p o s e  o f  
d i s c i p l i n e  o r  c o n v e n i e n c e  a n d  n o t  fo r  
t r e a t m e n t  o f  m e d i c a l  s y m p t o m s .  
M o r e o v e r ,  a  p h y s i c i a n  w h o  a t t e n d s  
r e s i d e n t s  in  a  l o n g - t e r m  c a r e  f a c i l i t y  i s  
e s s e n t i a l l y  a n  o u t s i d e  p r o f e s s i o n a l  
r e s o u r c e  a n d  t h e  f a c i l i t y  m u s t  a s s u m e  
r e s p o n s i b i l i t y  f o r  t h e  q u a l i t y  o f  h i s  o r  
h e r  s e r v i c e s .  T h i s  i s  r e q u i r e d  b y  s e c t i o n s  
1819  a n d  1 9 1 9 (d ) (4 ) (A )  o f  th e  A c t  n n d  
t h e s e  r e g u l a t i o n s  a t  § 483 .75(h )(2 )( i )  
w h i c h  r e q u i r e  t h a t  a  s k i l l e d  n u r s i n g  
f a c i l i t y  o r  n u r s i n g  f u c i l i t y  m u s t  o b t a i n  
s e r v i c e s  t h a t  m e e t  p r o f e s s i o n a l  
s t a n d a r d s  a n d  p r i n c i p l e s  t h a t  a p p l y  to  
p r o f e s s i o n a l s  p r o v i d i n g  s e r v i c e s  in  s u c h  
a  f a c i l i ty .  T h e s e  p r o v i s i o n s  c l e a r l y  m a k e  
th e  f a c i l i t y  r e s p o n s i b l e  f o r  t h e  q u a l i t y  o f  
d r u g  t h e r a p y  p r o v i d e d  In t h e  f a c i l i ty .  
T h e y  d o  n o t  r e q u i r e  t h e  f a c i l i t y  to  a c t  in  
p l a c e  o f  t h e  p h y s i c i a n ,  b u t  t h e y  d o ,  in  
a c c o r d a n c e  w i t h  t h e  s l a t u t e ,  h o l d  t h e  
f a c i l i t y  r e s p o n s i b l e  f o r  t h e  h e a l t h  a n d  
s a f e t y  o f  (h e  r e s i d e n t .

C o m m e n t: A  n u m b e r  o f  c o m m e n t e r s  
b e l i e v e d  t h a t  t h e  p r o h i b i t i o n  a g a i n s t  
u n n e c e s s a r y  d r u g s  e x c e e d s  o u r  s t a t u t o r y  
a u t h o r i t y .  T h e y  a r g u e d  t h a t  b e c u u s e  
C o n g r e s s  h a s  e s t a b l i s h e d  v e r y  d e t a i l e d  
r e q u i r e m e n t s  in  t h e  s t a t u t e ,  I I C F A  is  
p r e c l u d e d  f r o m  i m p o s i n g  a d d i t i o n a l  
r e q u i r e m e n t s  in  t h e  r e g u l a t i o n s .

R e s p o n se :  W e  d i s a g r e e .  F i r s t ,  t h e r e  is  
n o  i n d i c a t i o n  e i t h e r  in  t h e  s t a t u t e  o r  
l e g i s l a t i v e  h i s t o r y  t h a t  w o u l d  s u p p o r t  
th i s  v i e w .  S e c o n d ,  i n  a d d i t i o n  t o  o u r  
g e n e r a l  r u l e m a k i n g  a u t h o r i t y  to  
p r e s c r i b e  r e g u l a t i o n s  w h i c h  m a y  b e  
n e c e s s a r y  to  c a r r y  o u t  t h e  p u r p o s e s  o f  
Ihe  M e d i c a r e  a n d  M e d i c a i d  p r o g r a m s ,  
t h e r e  i s  s p e c i f i c  a u t h o r i t y  w i t h i n  t h e  
p r o v i s i o n s  o f  n u r s i n g  h o m e  r e f o r m  to 
s u p p o r t  t h e  a d d i t i o n a l  d r u g  t h e r a p y  
r e q u i r e m e n t s  ( s e e  e .g „  s e c t i o n s  1819(c) ,  
10 1 9 (d ) (4 ) ,  1019(f) ,  1919(c) ,  1 9 : ' ) (d ) (4 ) .  
1919(f)).  S p e c i f i c a l l y ,  s e c t i o n s  
l f l l9 ( c J ( l ) (A J ( i i )  n n d  1 9 1 0 (c ) ( l ) (A ) ( l l )  
a s s u r e  a  r e s i d e n t ' s  r i g h t  lo  b e  f r e e  f ro m  
" p h y s i c a l  a n d  m c n t u i  a b u s e , "  a n d  a n y  
" c h e m i c a l  r e s t r a i n t s  i m p o s e d  fo r  
p u r p o s e s  o f  d i s c i p l i n e  o r  c o n v e n i e n c e  
a n d  n o t  r e q u i r e d  t o  t r e n t  t h e  r e s i d e n t ' s  
m e d i c a l  s y m p t o m s . "  T h u s ,  C o n g r e s s  
e s s e n t i a l l y  r e q u i r e d  t h u t  n u r s i n g  
f a c i l i t i e s  e n s u r e  t h a t  d r u g s ,  w h i c h  w h e n  
i m p r o p e r l y  u t i l i z e d ,  c o u l d  b e  
c h a r a c t e r i z e d  a s  p h y s i c a l  a b u s e  o r  
c h e m i c a l  r e s t r a i n t s ,  n o t  b e  p r e s c r i b e d  
u n l e s s  r e q u i r e d  to  t r e a t  m e d i c a l  
s y m p t o m s .  T h e  r e g u l a t i o n s ,  r e q u i r i n g  
t h a t  a  r e s i d e n t ' s  d r u g  r c g l n i e n  Ire f r e e

f r o m  u n n e c e s s a r y  d r u g s ,  m e r e l y  
i m p l e m e n t  t h i s  s p e c i f i c  p r o h i b i t i o n .

M o r e o v e r ,  t h e  s t a t u t e  p r o v i d e s  t h a t  
n u r s i n g  f a c i l i t i e s  m u s t  e n s u r e  a n y  o t h e r  
r i g h t s  w h i c h  w c  e s t a b l i s h  ( s e e  s e c t i o n s  
1 8 1 9 ( c ) ( l ) (A J (x )  u n d  1 9 1 9 ( c ) ( l ) (A ) (x ) ;  s e e  
a l s o  s e c t i o n s  1 8 1 9(d )(4 )  a n d  19 1 9 (d )(4 )) .  
A s  n o t e d  in  t h e  p r o p o s e d  a n d  f in a l  r u l e ,  
in o r d e r  t o  a s s u r e  p a t i e n t  h e a l t h  a n d  
s a f e t y ,  e a c h  r e s i d e n t ’s  d r u g  r e g i m e n  
m u s t  b e  f r e e  f ro m  u n n e c e s s a r y  d r u g s  
a n d  s i g n i f i c a n t  m e d i c a t i o n  e r r o r s .  
A c c o r d i n g l y ,  a  f a c i l i t y  m u s t  e n s u r e  l h a t  
d r u g s  a r e  n o t  g i v e n  to  r e s i d e n t s  u n l e s s  
n e c e s s a r y  o r  r e q u i r e d  to  t r e a t  a  s p e c i f i c  
m e d i c a l  c o n d i t i o n .

C o m m e n t:  S e v e r a l  c o m m e n t e r s  
c o n t e n d  l h a t  t h e  d r u g  t h e r a p y  
r e g u l a t i o n s  c o n s t i t u t e  F e d e r a l  
i n t e r f e r e n c e  w i t h  t h e  p r a c t i c e  o f  
m e d i c i n e .  T h e y  c o n t e n d  t h a t  t h e  
r e g u l a t i o n s  e s t a b l i s h  r u l e s  w h i c h  w i l l  
r e q u i r e  n u r s i n g  f a c i l i t i e s  to  e x e r c i s e  
m e d i c a l  j u d g m e n t s  l h a t  w o u l d  i n t e r f e r e  
w i t h  a  p h y s i c i a n ' s  t r e a t m e n t  d e c i s i o n s .

R e s p o n se :  W e  d i s a g r e e .  T h e  r u l e s ,  in  
d e f i n i n g  u n n e c e s s a r y  d r u g s ,  e s s e n t i a l l y  
c a l l  f o r  p h y s i c i a n s ,  n o t  n u r s i n g  f a c i l i t i e s ,  
lo  m a k e  j u d g m e n t s  a s  to  w h a t  d r u g s  a r e  
i n d i c a t e d ,  o r  n e e d e d  to  t r e a t  in  t h e  f i r s t  
i n s t a n c e  o  s p e c i f i c  m e d i c a l  c o n d i t i o n .
( s e c  54 F R  5335).  T h e  r e g u l a t i o n s  d o  n o t  
r e q u i r e  n u r s i n g  f a c i l i t i e s  to  e x e r c i s e  
s u c h  m e d i c a l  j u d g m e n t s  in  p l a c e  o f  
p h y s i c i a n s .  R a t h e r ,  t h e y  r e q u i r e  t h a t  
f a c i l i t i e s  e n f o r c e  M e d i c a r e  a n d  
M e d i c a i d  s t a n d a r d s  f o r  t h e  u s e  o f  d r u g s  
o n  r e s i d e n t s  a n d  e n s u r e  t h a t  p h y s i c i a n s  
m a k e  r e a s o n a b l e  m e d i c a l  j u d g m e n t s  
t h a t  t h e s e  s t u n d a r d s  h a v e  b e e n  m e t  
b e f o r e  p r e s c r i b i n g  d r u g 3  to  t h e  f a c i l i t y ' s  
r e s i d e n t s .

C o m m e n t:  O n e  c o m m e n t e r  e x p r e s s e d  
c o n c e r n  t h a t  t h i s  r e g u l a t i o n  p r o h i b i t s  t h e  
u s e  o f  a n t i p s y c h o t i c  d r u g s  u n l e s s  a n  
a n t i p s y c h o t i c  d r u g  i s  n e c e s s a r y  to  t r e a t  
a  s p e c i f i c  c o n d i t i o n .  O n e  c o m m e n t e r  
s u g g e s t e d  t h a t  a  p r o v i s i o n  b e  a d d e d  
w h i c h  r e q u i r e s  l h a t  t h e  s p e c i f i c  
c o n d i t i o n  f o r  w h i c h  t h e  d r u g  i s  u s e d  
m u s t  b o  d o c u m e n t e d  in  t h e  c l i n i c a l  
r e c o r d .

R e s p o n s e :  W e  a g r e e  a n d  w e  h a v e  
m o d i f i e d  5 4 0 3 .2 5 ( l ) (2 ) ( i )  a c c o r d i n g l y .  It 
n o w  r e a d s ,  " R e s i d e n t s  w h o  h a v e  n o t  
u s e d  a n t i p s y c h o t i c  d r u g s  n r o  n o t  g i v e n  
t h e s e  d r u g s  u n l e s s  a n t i p s y c h o t i c  d r u g  
t h e r a p y  13 n e c e s s a r y  to  t r e a t  a  s p e c i f i c  
c o n d i t i o n  a s  d i a g n o s e d  a n d  d o c u m e n t e d  
in  t h e  c l i n i c a l  r e c o r d . "

C o m m e n t:  S e v e r a l  c o m m e n t e r s  
s u g g e s t e d  c h a n g i n g  t h e  p r o v i s i o n  w h i c h  
r e q u i r e s  r e s i d e n t s  w h o  a r c  t u k i n g  
a n t i p s y c h o t i c  d r u g s  t o  r e c e i v e  g r a d u a l  
d o s e  r e d u c t i o n s ,  d r u g  h o l i d u y s ,  n n d  
b e h a v i o r a l  p r o g r a m m i n g .  T h e  
c o m m e n t e r s  s t a t e d  t h a t  a l t h o u g h  a  d r u g
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h o l i d a y  is  a  f o r m  n r  d o s e  r e d u c t i o n ,  it is 
n o t  n e c e s s a r i l y  " g r a d u a l . "

O t h e r s  s t a t e d  t h a t  d r u g  h o l i d a y s  a r e  
n o t  w e l l  d e f i n e d  in  t h e  r e g u l a t i o n s  u n d  
th a t  g r a d u a l  d o s e  r e d u c t i o n  i s  t h e  
c o n c e p t  t h a t  w e  s h o u l d  c a p t u r e  ln t h e s e  
r e g u l a t i o n s .  S e v e r u l  o t h e r  c o m m e n t e r s  
s t u t e d  l h a t  b e h a v i o r a l  p r o g r a m m i n g  Is 
n o t  a p p r o p r i a t e  f o r  u s e  w i t h  d e m e n t e d  
r e s i d e n t s  b e c a u s e  it  d e p e n d s  o n  
r e s e r v o i r s  o f  m e m o r y  w h i c h  t h e y  d o  n o t  
h a v e .  T h e  k e y  to  d e a l i n g  w i t h  d e m e n t e d  
r e s i d e n t s ,  c o m m e n t e r s  s t a t e ,  i s  a  c h a n g e  
in  t h e  " e n v i r o n m e n t , "  i n c l u d i n g  p h y s i c a l  
e n v i r o n m e n t  a n d  s t a f f  b e h a v i o r .

R e sp o n se :  W e  a g r e e  w i t h  t h e  
c o m m e n t e r s  w h o  w a n t  to  d e l e t e  th e  
r e q u i r e m e n t  f o r  d r u g  h o l i d a y s ,  a n d  h a v e  
d o n e  s o .  W e  a l s o  a g r e e  w i t h  t h e  
c o m m e n t e r s  w h o  w o u l d  l ik e  to  c h a n g e  
th e  t e r m  " b e h a v i o r a l  p r o g r a m m i n g . "  W e  
h a v e  c h a n g e d  th i s  t e r m  to  " b e h a v i o r a l  
i n t e r v e n t i o n s , ”  w h i c h  n a n  i n c l u d e  
c h a n g e d  s t a f f  b e h a v i o r  t o w a r d  r e s i d e n t s  
b u t  c a n  a l s o  m e a n  b e h a v i o r a l  
p r o g r a m m i n g  f o r  t h o s e  c l i e n t s  f o r  w h i c h  
th is  i s  a n  a p p r o p r i a t e  i n t e r v e n t i o n .

C o m m en t:  W i t h  r e g a r d  to  m e d i c a t i o n  
e r r o r s  in  § 483 .25 (m ),  a  n u m b e r  o f  
c o m m e n t e r s  w a n t e d  " s i g n i f i c a n t "  
d e f i n e d .  T h r e e  c o m m e n t e r s ,  r e p r e s e n t i n g  
b o t h  c o n s u m e r  a n d  p r o v i d e r  g r o u p s ,  
s p e c i f i c a l l y  s u g g e s t e d  t h a t  s i g n i f i c a n t  
m e d i c a t i o n  e r r o r  r a t e s  s h o u l d  n o t  
e x c e e d  f iv e  p e r c e n t .

R e s p o n se :  R e g a r d i n g  a  f a c i l i t y ’s 
r e s p o n s i b i l i t y  t o  p r e v e n t  s i g n i f i c a n t  
e r r o r  r a t e s ,  w e  h a v e  m o d i f i e d  
§ 483 .25 (m )  to  s t a t e  t h a t  f a c i l i t i e s  m a y  
n o t  h a v e  e r r o r  r a t e s  o f  f i v e  p e r c e n t  o r  
g r e a t e r .  T h i s  d e f i n i t i o n  h a s  b e e n  u s e d  in 
i n t e r p r e t i v e  g u i d e l i n e s  b y  I I C F A  s i n c e  
M a y  o f  1984 ( a p p e n d i x  N , p a r t  2  S t a t o  
O p e r a t i o n s  M a n u a l  T r a n s m i t t a l  N o .
105). It i s  u s e d  n s  a  m e a s u r e  o f  a  
f a c i l i t y ’s  d r u g  d i s t r i b u t i o n  s y s t e m ,  w h i c h  
e n c o m p a s s e s  t h e  e n t i r e  s p e c t r u m  o f  
o r d e r i n g ,  t r a n s c r i b i n g ,  d i s p e n s i n g ,  
p r e p a r i n g ,  a n d  a d m i n i s t e r i n g  d r u g s  to  
r e s i d e n t s .  It h a s  e n a b l e d  H C F A  to  
e s t a b l i s h  a n  o u t c o m e  m e a s u r e  f o r  t h e  
e n t i r e  p r o c e s s  o f  d r u g  d i s t r i b u t i o n  in  
l o n g - t e r m  c u r e  f a c i l i t i e s .  H C F A  d o e s  n o t  
r e g u l a t e  w h o  m a y  p r e s c r i b e ,  d i s p e n s e ,  
o r  a d m i n i s t e r  d r u g s .  H C F A  d o e s  n o t  
r e g u l a t e  w h a t  t y p e  o f  d r u g  d i s t r i b u t i o n  
s y s t e m  m u s t  b e  u s e d  (e.g .,  u n i t  d o s e ,  
f l o o r  s lo c k ) .  H C F A  h a s  o n l y  m i n i m a l  
r e q u i r e m e n t s  f o r  d r u g  l u b c l i n g  a n d  n o  
r e q u i r e m e n t  a s  to  h o w  a n  i n d i v i d u a l  
a d m i n i s t e r i n g  d r u g s  m u s t  g o  a b o u t  
p r e p a r i n g  d r u g s  f o r  a d m i n i s t r a t i o n .
1 I C F A  h a s  le f t  u f a c i l i t y  f r e e  to  c r e a t e  
a n d  m a n a g e  i t s  o w n  s y s t e m  in a n y  w a y  
it s e e s  fit a s  lo n g  n s  it  d o c s  n o t  m a k e  
" s i g n i f i c a n t "  m e d i c a t i o n  e r r o r s  a n d  b u s  
a n  o v e r a l l  m e d i c a t i o n  e r r o r  r u l e  o f  l e s s  
t h a n  f iv e  p e r c e n t .

T h e  i m p a c t  t h i s  o u t c o m e - o r i e n t e d  
s t a n d a r d  h a s  h a d  o n  f a c i l i t i e s  h a s  b e e n  
v e r y  p o s i t i v e .  H i s t o r i c a l l y ,  f a c i l i t i e s  
w o u l d  c o r r e c t  v a r i o u s  p e r c e i v e d  d e f e c t s  
in  t h e  d r u g  d i s t r i b u t i o n  s y s t e m  w h e n  
t h e y  w e r e  f a u l t e d  b y  s u r v e y o r s .  T h e s e  
c o r r e c t i o n s  h a d  l i t t l e  to  d o  w i t h  
m e d i c a t i o n  e r r o r  r a t e s ,  a s  j u d g e d  b y  a  
m e d i c a t i o n  e r r o r  r u l e  s t u d y  H C F A  
c o n d u c t e d  i n  1980  ( M e d i c a t i o n  E r r o r s  in  
N u r s i n g  H o m e s  a n d  H o s p i t a l s ;  A m ,  J. 
H o s p .  P h a r m . ,  1982; 3 9 :9 8 7 -9 1 ) .  I n  M a y ,  
1984, w h e n  H C F A  b e g a n  a p p l y i n g  th i s  
f iv e  p e r c e n t  e r r o r  r u l e ,  f a c i l i t i e s  b e g a n  
to  e x a m i n e  t h e i r  s y s t e m s  o f  d r u g  
d i s t r i b u t i o n ,  t h e  s t a f f  t h a t  o p e r a t e  t h e  
s y s t e m s ,  t h e  p h a r m a c i e s  t h a t  p r o v i d e  
th e  d r u g s ,  a n d  m y r i a d  o t h e r  i s s u e s  in  
o r d e r  t o  r e d u c e  m e d i c a t i o n  e r r o r  r a t e s .  
A n e c d o t u l  d a t a  i n d i c a t e  t h a t  m e d i c a t i o n  
e r r o r  r a t e s  a r e  f a l l in g  n s  a  r e s u l t  o f  t h i s  
p o l i c y .

S i n c e  m e d i c a t i o n  e r r o r s  v a r y  in  t h e i r  
s i g n i f i c a n c e  (e.g., f r o m  s i g n i f i c a n t  e r r o r s  
s u c h  a s  a  d o u b l e  d o s e  o f  a  p o t e n t  
c a r d i a c  d r u g  l i k e  d i g o x i n  to  a  s m a l l  e r r o r  
in  t h e  d o s e  o f  a n  a n t a c i d  l i k e  m i lk  o f  
m a g n e s i a ) ,  w e  h a v e  b a s e d  s a n c t i o n s  o n  
t w o  d i f f e r e n t  c r i t e r i a .  F i r s t ,  i f  a  f u c i l i t y  
h a s  a  s i g n i f i c a n t  m e d i c a t i o n  e r r o r ,  t h e n  
it  i s  s a n c t i o n e d .  T h i s  p o l i c y  s a t i s f i e s  
c o n s u m e r s ,  w h o  m a i n t a i n  t h a t  n f i v e  
p e r c e n t  t o l e r a n c e  in  m e d i c a t i o n  e r r o r s  i s  
to o  l e n i e n t  a n d  t h a t  o n e  m e d i c a t i o n  
e r r o r  c o u l d  b e  d i s a s t r o u s  f o r  a  r e s i d e n t .  
S e c o n d ,  a  f a c i l i t y  is  s a n c t i o n e d  i f  i t  h a s  
n n  e r r o r  r a t e  o f  f i v e  p e r c e n t  o r  g r e a t e r .  
T h i s  s a t i s f i e s  p r o v i d e r s  w h o  m a i n t a i n  
t h a t  t h e r e  m u s t  b e  s o m e  t o l e r a n c e  o f  
e r r o r s  b e c a u s e  a l l  s y s t e m s  h a v e  s o m e  
e r r o r s .  T h e  f i v e  p e r c e n t  l im i t  o n  
m e d i c a t i o n  e r r o r s  a p p l i e s  to  b o t h  
s i g n i f i c a n t  a n d  n o n - s i g n i f i c a n t  e r r o r s .  
W h e n  a  f u c i l i t y  e x p e r i e n c e s  a  f iv e  
p e r c e n t  o r  g r e a t e r  m e d i c a t i o n  e r r o r  r o t e ,  
e v e n  i f  a l l  e r r o r s  u r e  i n s i g n i f i c a n t ,  it  i s  a  
s i g n  t h a t  t h e  s y s t e m  h n 9 f l a w s  l h a t  m a y  
e v e n t u a l l y  l e a d  to  a  s i g n i f i c a n t ,  p e r h a p s  
d i s a s t r o u s  e r r o r .

A  s i g n i f i c a n t  m e d i c a t i o n  e r r o r  is  
j u d g e d  b y  n  s u r v e y o r ,  u s i n g  f a c t o r s  
w h i c h  h a v e  b e e n  d e s c r i b e d  in  
i n t e r p r e t i v e  g u i d e l i n e s  s i n c e  M a y  1984. 
T h e  t h r e e  f a c t o r s  a r e :  ( 1 ) D r u g  c a t e g o r y .  
D i d  t h e  e r r o r  i n v o l v e c . r u g  t h u i ’ 1 
r e s u l t  In s e r i o u s  c o n s e q u e n c e s  f o r  th e  
r e s i d e n t ?  (2 ) R e s i d e n t  c o n d i t i o n .  W a s  
t h e  r e s i d e n t  c o m p r o m i s e d  in  s u c h  a  w a y  
t h a t  h e  o r  s h e  c o u l d  n o t  e a s i l y  r e c o v e r  
f r o m  t h e  e r r o r ?  (3) F r e q u e n c y  o f  e r r o r .  Is  
t h e r e  a n y  e v i d e n c e  t h a t  t h e  e r r o r  
o c c u r r e d  m o r e  t h u n  o n c e ?  U s i n g  t h e s e  
c r i t e r i a ,  a n  e x a m p l e  o f  a  s i g n i f i c a n t  
m e d i c u t i o n  e r r o r  m ig h t  b e  n s  f o l l o w s :  A  
r e s i d e n t  r e c e i v e d  t w i c e  t h e  c o r r e c t  d o s e  
o f  d i g o x i n ,  a  p o t e n t i a l l y  t o x i c  d r u g .  T h e  
r e s i d e n t  a l r e a d y  h a d  a  s l o w  p u l s e  r a l e .

w h i c h  t h e  d r u g  w o u l d  f u r t h e r  l o w e r .  T h e  
e r r o r  o c c u r r e d  t h r e e  t i m e s  l a s t  w e e k .

S u m m u r y  o f  C h a n g e s  to  § 403.25

A s  a  r e s u l t  o f  o u r  e v a l u a t i o n  o f  
c o m m e n t s ,  in  a d d i t i o n  t o  m i n o r  e d i t o r i a l  
c h a n g e s ,  w e  n r e  m a k i n g  t h e  f o l l o w in g  
c h a n g e s :

•  I n  § 4 03 .25 (d ) ,  w e  a r e  r e m o v i n g  
p a r a g r a p h  (d )( 1 ) a s  r e d u n d a n t  a n d  
r e d e s i g n a t i n g  t h e  f o l l o w i n g  t w o  
p a r a g r a p h s .

•  In  § 483.25(f) , w e  a r e  c l a r i f y i n g  
t e r m i n o l o g y  to  e m p h a s i z e  t h a t  t h e  
r e q u i r e m e n t s  c o n c e r n  m e n t a l  u n d  
p s y c h o s o c i a l  f u n c t i o n i n g  a n d  to  r e q u i r e  
t r e a t m e n t  a n d  s e r v i c e s  to  c o r r e c t  t h e  
a s s e s s e d  p r o b l e m .

•  In  § 483 .25(k),  w e  h a v e  r e v i s e d  
" p o d i a t r i c "  c a r e  to  " f o o t "  c a r e  to  
r e m o v e  e m p h a s i s  o n  w h o  m a y  p r o v i d e  
t h e  p r o p e r  t r e a t m e n t .

•  In  §48 3 .2 5 ( ) ) (1 ) ,  w e  d e f i n e  
u n n e c e s s a r y  d r u g  a n d  a d d  a  p r o v i s i o n  
t h a t  c u c h  r e s i d e n t ' s  d r u g  r e g i m e n  m u s t  
b e  a d e q u a t e l y  m o n i t o r e d .  I n  p a r a g r a p h  
( l ) ( 2 )(a),  c o n c e r n i n g  a n t i p s y c h o t i c  d r u g s  
w e  a d d e d  a  r e q u i r e m e n t  t h a t  t h e  n e e d  
f o r  a n  a n t i p s y c h o t i c  d r u g  b e  d i a g n o s e d  
n n d  d o c u m e n t e d  in  t h e  c l i n i c a l  r e c o r d .  
W e  u l s o  d e l e t e d ,  a s  s u g g e s t e d ,  t h e  
r e q u i r e m e n t  f o r  d r u g  h o l i d a y s .

•  In  § 403 .25 (m ),  w e  r e q u i r e  t h a t  
f a c i l i t i e s  e n s u r e  m e d i c a t i o n  e r r o r  r a t e s  
o r e  b e l o w  f iv e  p e r c e n t .

S e c t io n  483.28 N u rs in g  S e n d e e s —  
S k i l l e d  N u rs in g  F a c il i t ie s  a n d  S e c t io n  
483.29 N u rs in g  S e r v ic e s — In te r m e d ia te  
C a re  F a c ilit ie s

T h e s e  t w o  s e c t i o n s  c o n t a i n  
r e q u i r e m e n t s  e f f e c t i v e  t h r o u g h  
S e p t e m b e r  3 0 .1 9 9 0 .  T h e y  w e r e  
e s t a b l i s h e d  in  t h e  F e b r u a r y  1989  r u l e ,  
w h i c h ,  i n i t i a l l y  w a s  to  b e  e f f e c t iv e  
A u g u s t  1 ,1 9 8 9 .  A s  d e s c r i b e d  e l s e w h e r e  
in  t h i s  p r e a m b l e ,  t h e  e f f e c t i v e  d a t e  o f  
t h e  r u l e  is  n o w  O c t o b e r  1 ,1 9 9 0 .  
A c c o r d i n g l y ,  w e  a r e  d e l e t i n g  t h e m  a s  
o u t - o f - d a t e .

S e c t io n  483.30 N u rs in g  S e r v ic e s

S u m m a r y  o f  P r o v i s i o n s

S e c t i o n  4 8 3 .3 0  s p e c i f i e s  t h a t  th e  
f a r i P t y  m u s t  h u v e  s u f f i c i e n t  n u r s i n g  s t a f f  
t o  p r o v i d e  n u r s i n g  n n d  r e l a t e d  s e r v i c e s  
to  a t t a i n  o r  m a i n t a i n  t h e  h i g h e s t  
p r a c t i c a b l e  p h y s i c a l ,  m e n t a l  n n d  
p y s c h o l o g l c u l  w e l l - b e i n g  o f  e a c h  
r e s i d e n t ,  a s  d e t e r m i n e d  h y  r e s i d e n t  
n s s e s s m e n t s  n n d  i n d i v i d u a l  p l a n s  o f  
c a r e .  S e c t i o n s  403 .30  (a )  a n d  (b )  s p e c i f y  
n e e d  fo r  s u f f i c i e n t  s t a f f  a n d  i o r  a  
r e g i s t e r e d  n u r s e .

S e c t i o n  483 .30(c )  p r o v i d e s  f o r  w a i v e r  
o f  t h e  r e q u i r e m e n t  t h a t  a  f a c i l i t y  p r o v i d e  
a  r e g i s t e r e d  n u r s e  fo r  u t  l e a s t  6 h o u r s  a  
d a y ,  7 d a y s  a  w e e k ,  a n d  l i c e n s e d  n u r s e s
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o n  a  2 4 - h o u r  b a s i s  t o  t h e  e x t e n t  t h a t  a  
f a c i l i t y  i s  u n a b l e  to  m e e t  t h e s e  
r e q u i r e m e n t s .  S e c t i o n  4 8 3 .3 0 (c )  a l s o  
s p e c i f i e s  t h a t  t h e  S t a t e  a g e n c y  g r a n t i n g  
a  w a i v e r  o f  t h e  r e q u i r e m e n t s  p r o v i d e s  
n o t i c e  o f  th e  w a i v e r  t o  t h e  S t a t e  lo n g  
t e r m  c a r e  o m b u d s m a n  a n d  t h e  
p r o t e c t i o n  n n d  a d v o c a c y  s y s t e m  i n  t h o  
S t a t e  f o r  t h e  m e n t a l l y  ill a n d  m e n t a l l y  
r e t a r d e d .

S e c t i o n  403 .3 0 (d )  p r o v i d e s  f o r  w a i v e r  
o f  t h e  r e q u i r e m e n t  t o  p r o v i d e  s e r v i c e  o f  
a  r e g i s t e r e d  n u r s e ,  f o r  m o r e  t h a n  40  
h o u r s  a  w e e k .  S e c t i o n s  4 8 3 .3 0  (c)  u n d  (d)  
a l s o  s p e c i f y  t h a t  t h e  f a c i l i t y  t h a t  is 
g r a n t e d  s u c h  a  w a i v e r  n o t i f i e s  r e s i d e n t s  
o f  t h o  f a c i l i t y  a n d  m e m b e r s  o f  t h e i r  
i m m e d i a t e  f a m i l i e s .

Comments and  Responses

C o m m e n t:  Several com m enters 
objected lo the requirem ent that 
facilities requesting w aivers must 
dem onstrate thut they are offering 
w ages at the com munity prevailing rate 
for nursing facilities.

R e s p o n se :  T h e  w o r d s  " o f f e r i n g  w a g e s  
u t  t h e  c o m m u n i t y  p r e v a i l i n g  r a t e  fo r  
n u r s i n g  f a c i l i t i e s "  a r e  t a k e n  v e r b a t i m  
f r o m  s e c t i o n s  1 8 1 9 (b ) (4 ) (C )  a n d  
19 1 9 (b )(4 )(C )  o f  t h e  A c t .  W e  t h e r e f o r e  
a r e  n o t  a l t e r i n g  t h e  r e q u i r e m e n t .

C o m m en t:  Several com m enters 
suggested that HCFA has nol provided 
enough regulatory guidance to facilities 
on the exact criteriu that will be used in 
implementing the w aiver requirem ents.

R e s p o n se :  H C F A  i s  c u r r e n t l y  in  t h e  
p r o c e s s  o f  d e v e l o p i n g  a  p r o p o s e d  r u l e  t o  
a d d r e s s  t h e s e  i s s u e s .  T h e r e  w i l l  b e  n n  
o p p o r t u n i t y  f o r  p u b l i c  c o m m e n t  o n  d i e  
p r o p o s e d  c r i t e r i a  b e f o r e  t h e  f i n a l  r u l e  is  
d e v e l o p e d .

S u m m a r y  o f  C h a n g e s  t o  § 4 8 3 .3 0

W e  a r e  m a k i n g  t h e  a p p r o p r i a t e  
c h a n g e s  to  § 4 8 3 .3 0 (c )  n s  r e q u i r e d  b y  
O D R A  ‘9 0  to  s p e c i f y  t h a t  a  S t a t e  m a y  
w a i v e r  2 4 - h o u r  n u r s i n g  s e r v i c e  i f  th e  
f a c i l i t y  i s  u n u b ' c  to  m e e t  t h e  
r e q u i r e m e n t s  o f  p a r a g r a p h s  ( a ) ( 2 ) u n d
(b ) ( 1 ) o f  t h i s  s e c t i o n .

W e  a r e  u d d i n g  § 40 3 .3 0 (c ) (6 )  u s  
r e q u i r e d  b y  s e c t i o n  4B 01(e ) (5 ) (D )( iv )  o f  
ODRA '9 0  to  s p e c i f y  t h a t  t h e  S t a t e  
a g e n c y  g r a n t i n g  a  w a i v e r  o f  t h e  
r e q u i r e m e n t s  p r o v i d e s  n o t i c e  o f  t h o  
w a i v e r  t o  t h e  S t a t e  l o n g  t e r m  c a r e  
o m b u d s m a n  a n d  t h e  p r o t e c t i o n  a n d  
u d v o c a c y  s y s t e m  in  t h e  S t a t e  f o r  t h e  
m e n t a l l y  ill  a n d  m e n t a l l y  r e t a r d e d .

W e  a r e  a d d i n g  5 4B3.3U(c)l7) o s  
r e q u i r e d  b y  s e c t i o n  4 8 0 1 (e ) (5 ) (D ) (v )  o f  
O B R A  '9 0  to  s p e c i f y  t h a t  t h e  n u r s i n g  
f a c i l i t y  t h u t  is  g r a n t e d  s u c h  a  w a i v e r  b y  
u S t a t e  n o t i f i o s  r e s i d e n t s  o f  t h e  f a c i l i t y  
a n d  m e m b e r s  o f  t h e i r  I m m e d i a t e  
f a m i l i e s

W e  u r e  a d d i n g  § 4 8 3 .3 0 (d ) ( iv )  u s  
r e q u i r e d  b y  s e c t i o n s  4 0 0 1 (e )(5 ) (D ) , 'v )  a n d  
400 8 (e ) (v )  o f  O D R A  ’9 0  to  s p e c i f y  t n a t  
t h e  f a c i l i t y  t h a t  i s  g r a n t e d  a  w a i v e r  
n o t i f i e s  r e s i d e n t s  o f  t h e  f a c i l i t y  u n d  
m e m b e r s  o f  t h e i r  i m m e d i a t e  f a m i l i e s .

W e  u r e  a l s o  m a k i n g  m i n o r  e d i t o r i a l  
c h a n g e s  to  d e l e t e  u n n e c e s s a r y  d a t e s ,

S e c t io n  403 ,35  D ie ta r y  S e r v ic e

S u m m a r y  o f  P r o v i s i o n s

S e c t i o n  4 8 3 .3 5  r e q u i r e s  t h a t  a  f a c i l i t y  
m u s t  p r o v i d e  e a c h  r e s i d e n t  w i t h  a  
n o u r i s h i n g  p a l a t a b l e ,  w e l l - b a l a n c e d  d i e t  
i n c l u d i n g  m o d i f i e d  a n d  s p e c i a l l y  
p r e s c r i b e d  d i e t s .

S e c i i o n  4 8 3 .3 5 (a )  r e q u i r e s  t h a t  u 
fu c i l i ty  m u s t  e m p l o y  a  q u a l i f i e d  d i e t i t i a n  
e i t h e r  f u l l - t im e ,  p a r t - t i m e ,  o r  o n  a  
c o n s u l t a n t  b a s i s .

S e c t i o n  4 8 3 .3 5 (b )  r e q u i r e s  t h a t  a  
f a c i l i ty  m u s t  e m p l o y  s u f f i c i e n t  s u p p o r t  
p e r s o n n e l  c o m p e t e n t  to  c a r r y  o u t  t h e  
f u n c t i o n s  o f  t h e  d i e t a r y  s e r v i c e s .

S e c t i o n  4 8 3 .3 5 (d )  s p e c i f i e s  t h e  
r e q u i r e m e n t s  o f  t h e  f a c i l i t y  f o r  f o o d  
p r e p a r a t i o n  n n d  s e r v i c e  f o r  e a c h  
r e s i d e n t .

S e c t i o n  4 0 3 .35 (f)  s p e c i f i e s  t h e  f a c i l i t y  
m u s t  p r o v i d e  e a c h  r e s i d e n t  a t  l e a s t  t h r e e  
m e a l s  d a i l y ,  a t  r e g u l a r  t i m e s  c o m p a r a b l e  
to  n o r m a l  m e a l t i m e s  in  t h e  c o m m u n i t y .

C o m m e n t s  a n d  R e s p o n s e s

C o m m e n t:  T h e r e  w e r e  a p p r o x i m a t e l y  
40  c o m m e n t s  a d d r e s s i n g  t h e  d i e t a r y  
s e r v i c e s  r e q u i r e m e n t s .  T h e  m a j o r i t y  o f  
t h e s e  c o m m e n t s  o p p o s e d  s t a f f i n g  
q u a l i f i c a t i o n s  a t  § 4 8 3 .2 5  (a ) (1 )  a n d  
( a ) ( 2 ). M a n y  o f  t h e s e  c o m m e n t e r s  
o p p o s e d  t h e  g e n e r a l  p e r s o n n e l  
q u a l i f i c a t i o n s  w h i c h  a l l o w e d  a  d i e t i t i a n  
to  b e  q u a l i f i e d  o n  t h e  b a s i s  o f  e d u c a t i o n ,  
t r a i n in g ,  o r  e x p e r i e n c e .  T h e y  o p p o s e d  
th i s  p r o v i s i o n  f o r  t h e  f o l l o w i n g  r e a s o n s :

•  N o n s p e c i f i c  r e q u i r e m e n t s  c o u l d  
l e a d  to  q u a l i f y i n g  i n d i v i d u a l s  w i t h o u t  
r e q u i r e d  p r e p a r a t i o n .

•  T h e r e  i s  a  c o r r e l a t i o n  w i t h i n  c e r t a i n  
S l a t e s  b e t w e e n  t h e  l e v e l s  o f  d i e t a r y  
d e f i c i e n c y  a m o n g  r e s i d e n t s  n n d  t h e  
S l a t e ' s  d i e t i t i a n  q u a l i f i c a t i o n s  
r e q u i r e m e n t s .

•  D i e t i t i a n s  a r e  e d u c a t e d  i n  t h e  f i e l d s  
o f  p h y s i o l o g y  a n d  d i s e a s e  p r o c e s s e s ,  
t h u s  t h e y  u r e  a b l e  t o  m a k e  a p p r o p r i a t e  
r e c o m m e n d a t i o n s  r e l a t i v e  to  d i e t  t o  
p h y s i c i a n s  a s  n e e d e d .

•  A  g e n e r a l  d e f i n i t i o n  o f  d i e t i t i a n  
o p e n s  t h e  w a y  f o r  h e a l t h  c u r e  p r o v i d e r s  
to  u t i l i z e  i n d i v i d u a l s  w h o  m a y  h a v e  
m a r g i n a l l y  r e l a t e d  e d u c a t i o n a l  
b a c k g r o u n d  s u c h  a s  c e r t i f i c a t i o n  n s  
d i e t a r y  m a n a g e r s  o r  d i e t a r y  t e c h n i c i a n s  
w i t h  i n a d e q u a t e  s k i l l s  in  i d e n t i f y i n g  
n u t r i t i o n  c a r e  p r o b l e m s  n n d  a p p r o p r i a t e  
n u t r i t i o n  c a r e  i n t e r v e n t i o n .

R e s p o n se :  W e  r e c o g n i z e  t h a t  s e c t i o n  
4 0 0 1 (d )  o f  O B R A  ’9 0  p r o v i d e s ,  in  p a r t ,  
t h a t  a n y  r e g u l a t i o n  p r o m u l g a t e d  b y  th e  
S e c r e t a r y  a f t e r  O B R A  '8 7  w i t h  r e s p e c t  to  
d i e t a r y  s e r v i c e s  s h a l l  i n c l u d e  
r e q u i r e m e n t s  t h a t  u r e  a t  l e a s t  a s  
s t r i n g e n t  a s  t h e  r e q u i r e m e n t s  in  e f f e c t  
p r i o r  t o  t h o  e n a c t m e n t  o f  O B R A  '07 .  W e  
b e l i e v e ,  h o w e v e r ,  t h a t  t h e  n e w  r u l e s  a r e  
a t  l e a s t  a s  s t r i n g e n t  a s  t h o s e  in  e f f e c t  
p r i o r  to  O B R A  '87 .  In  f a c t ,  t h e  U n i t e d  
S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  
C o l u m b i a  s p e c i f i c a l l y  c o n c l u d e d  t h a t  
t h e  s t a n d a r d s  a p p e a r i n g  i n  t h e  f i n a l  r u l e  
u r e  a t  l e a s t  a s  s t r i n g e n t  a s  t h o s e  in 
e x i s t e n c e  p r i o r  t o  t h e  e n a c t m e n t  o f  
O B R A  '07 .  S e e  G r a y  P a n th e r s  A d v o c a c y  
C o m m itte e , e t  a l. v .  S u lliv a n ,  C iv i l  
A c t i o n  N o .  8 9 - 0 0 0 5 - N H J  (D .D .C .  S e p t .
1 7 ,1 9 9 0 ) .  O u r  o b j e c t i v e  in  t h e s e  r u l e s  is  
to  f o c u s  o n  o u t c o m e  a s  r e c o m m e n d e d  b y  
t h e  I o M  r e p o r t .  W i t h  t h e  p r e v i o u s  
r e g u l a t i o n ,  t h e r e  w a s  n o  a s s u r a n c e  t h a t  
e a c h  r e s i d e n t  w a s  r e c e i v i n g  n u t r i t i o u s  o r  
q u a l i t y  m e a l s .  U n d e r  t h e s e  r u l e s ,  s i n c e  
h i g h  q u a l i t y  s e r v i c e s  a r e  t h e  s t a n d a r d ,  
t h i s  w e a k n e s s  h a s  b e e n  a l l e v i a t e d .

A c c o r d i n g l y ,  c u r r e n t  r e g u l a t i o n s  a t  42 
C F R  405.1101 a l l o w  i n d i v i d u a l s  o t h e r  
t h a n  a  q u a l i f i e d  d i e t i t i a n  t o  m a n a g e  o r  
d i r e c t  t h e  d i e t a r y  s e r v i c e s  w h e r e a s  t h e  
f i n a l  r u l e  a t  § 4 8 3 .3 5 (a )  r e q u i r e s  t h e  
f a c i l i ty  t o  e m p l o y  a  q u a l i f i e d  d i e t i t i a n  
e i t h e r  fu l l - t im e ,  p a r t - t i m e ,  o r  o n  a  
c o n s u l t a n t  b a s i s .  W e  h a v e  r e t a i n e d  t h e  
l a n g u a g e  w h i c h  p e r m i t s  a n  i n d i v i d u a l  to  
q u a l i f y  o s  a  d i e t i t i a n  e i t h e r  t h r o u g h  
r e g i s t r a t i o n  b y  t h e  C o m m i s s i o n  o n  
D i e t e t i c  R e g i s t r a t i o n  o f  t h e  A m e r i c a n  
D i e t e t i c  A s s o c i a t i o n  ( A D A )  o r  o n  Ih e  
b a s i s  o i  e d u c a t i o n ,  t r a i n in g ,  o r  
e x p e r i e n c e  i n  i d e n t i f i c a t i o n  o f  d i e t a r y  
n e e d s ,  p l a n n i n g ,  a n d  i m p l e m e n t a t i o n  o f  
d i e t a r y  p r o g r a m s  b e c a u s e  w e  b e l i e v e  
t h a t  t h e r e  a r e  s o m e  i n d i v i d u a l s  n o t  
r e g i s t e r e d  b y  t h e  A D A  w h o  u r e  
a p p r o p r i a t e  f o r  e m p l o y m e n t  a s  
d i e t i t i a n s .  H o w e v e r ,  t h e  s u r v e y  
g u i d e l i n e s  c o n t a i n  a  l i s t  o f  t h e  s p e c i f i c  
e x p e r i e n c e  r e q u i r e m e n t s  t h a t  p e r s o n s  
n o t  r e g i s t e r e d  b y  d i e  A D A  m u s t  m e e t ,  a  
n u m b e r  o f  w h i c h  a r e  s p r  J f i c  t o  Ih e  
n e e d s  o f  g e r i a t r i c  a n d  p h y s i c a l l y  
i m p a i r e d  p e r s o n s  u n d  lo  h e a l t h  c a r e  
i n s t i t u t i o n a l  s e t t i n g s .  A d d i t i o n a l l y ,  t h e  
o b j e c t i v e  o f  th e  f i n a l  r u l e  i s  t o  r e q u i r e  
t h a t  t h e  d i e t e t i c  s e r v i c e s  a s s u r e  t h a t  t h e  
m e a l s  m e e t  t h e  n u t r i t i o n a l  a n d  s p e c i a l  
d i e t a r y  n e e d s  o f  e a c h  r e s i d e n t  n n d  t h a t  
s e r v i c e s  m e e t  " p r o f e s s i o n a l  s t a n d a r d s  o l  
q u a l i t y , "  T h i s  is  in  k e e p i n g  w i t h  t h e  
e m p h a s i s  o f  t h e  f i n a l  r u l e  w h i c h  f o c u s e s  
o n  o u t c o m e ,  n o t  p r o c e s s ,  t h u s  a v o i d i n g  
u n d u e  r e l i a n c e  o n  s t u f f  q u a l i f i c a t i o n s .  
A l s o ,  w e  h u v e  a d d e d  r e q u i r e m e n t s  t o  
t h e  r e g u l a t i o n  w i t h i n  t h e  r e s i d c m  
a s s e s s m e n t  s e c t i o n  a t  § 483 .2 0 (b ) (2 ) (v )
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lo  a s s u r e  I h n t  d i e t a r y  i s s u e s  a r e  
c o n s i d e r e d .

C o m m e n t:  A  n u m b e r  o f  c o m m e n t e r s  
n o t e d  t h a t  b a s e d  u p o n  t h e  r e q u i r e m e n t  
u t  § 483.75( i)(2)  ( n o w  § 403.75(g)) ,  
" p r o f e s s i o n a l  s t a f f  m u s t  b e  l i c e n s e d ,  
c e r t i f i e d ,  o r  r e g i s t e r e d  in  a c c o r d a n c e  
w i t h  a p p l i c a b l e  S t a t e  l a w s . "  T h e  g e n e r a l  
d i e t i t i a n  d e f i n i t i o n  p u b l i s h e d  in  t h e  
F e d e r a l  R e g i s t e r  w o u l d  n o t  m e e t  t h i s  
r e q u i r e m e n t .

R e s p o n se :  T h e  s t a t e m e n t ,  " o n  Ihe  
b a s i s  o f  e d u c a t i o n ,  t r a i n in g ,  o r  
e x p e r i e n c e , "  d o e s  n o t  r e l i e v e  th e  f u c i l i t y  
f r o m  a d h e r i n g  to  S t a t e  a n d  l o c a l  l a w s  o s  
s l a t e d  a t  § 483 .7 5 (b )  w h i c h  r e q u i r e s  
c o m p l i a n c e  w i t h  F e d e r a l ,  S t a t e  n n d  l o c a l  
l a w s ,  r e g u l a t i o n s  a n d  c o d e s ,  a n d  w i t h  
a c c e p t e d  p r o f e s s i o n a l  s t a n d a r d s  a n d  
p r i n c i p l e s  t h a t  u p p l y  lo  p r o f e s s i o n a l s  
p r o v i d i n g  s e r v i c e s  in  s u c h  a  f a c i l i ty .  I f  
S t a t e  l i c e n s u r e  l a w  r e q u i r e s  h i g h e r  
p e r s o n n e l  q u a l i f i c a t i o n s  Tor d i e t i t i a n s  
t h a n  a r e  e s t a b l i s h e d  i n  t h i s  r e g u l a t i o n ,  
I h o s c  q u a l i f i c a t i o n s  m u s t  b e  m e t .

C o m m e n t:  C o m m e n l e r s  r e c o m m e n d e d  
m o d i f y i n g  § 40 3 .3 5 (a ) (2 )  to  c r e a t e  a  n e w  
d i e t a r y  p o s i t i o n  in  t h e  r e g u l a t i o n s .  T h i s  
i n d i v i d u a l  w o u l d  b e  a  d i e t a r y  s e r v i c e  
s u p e r v i s o r ,  w h o  is:

•  A  d i e t i t i a n  a s  i d e n t i f i e d  in  § 483.35  
( a ) ( 1) o r  ( a ) (2 ): o r

•  A  d i e t i t i a n  t e c h n i c i a n  r e g i s t e r e d  o r  
e l i g i b l e  fo r  r e g i s t r a t i o n  w i t h  Ih e  
C o m m i s s i o n  o n  D i e t e t i c  R e g i s t r a t i o n  o l  
Ih e  A m e r i c a n  D i e t e t i c  A s s o c i a t i o n :  o r

•  A  c e r t i f i e d  d i e t a r y  m a n a g e r  o r  o n e  
w h o  is  e l ig ib le  w i t h  t h e  C e r t i f y i n g  B o a r d  
f o r  D i e t a r y  m a n a g e r s :  o r

•  A  g r a d u a t e  o f  a  D i e t a r y  M a n a g e r s  
A s s o c i a t i o n  a p p r o v e d  d i e t a r y  m a n a g e r  
t r a i n i n g  p r o g r a m :  o r

•  A  g r a d u a t e  o r  a  S t a l e  a p p r o v e d  
c o u r s e  t h a t  p r o v i d e d  9 0  o r  m o r e  h o u r s  
c l a s s r o o m  i n s t r u c t i o n .

R e s p o n se :  Ir; k e e p i n g  w i t h  o u r  
e m p h a s i s  o n  p r o p e r  o u t c o m e s ,  w e  
d e c i d e d  n o t  to  i n c l u d e  s p e c i f i c  
q u a l i f i c a t i o n s  f o r  d i e t e t i c  s e r v i c e  
s u p e r v i s o r  w h e r e  t h u t  i n d i v i d u a l  is  o t h e r  
t h a n  a  d i e t i t i a n .  A s  n o t e d  b e l o w ,  
h o w e v e r ,  w e  h a v e  s t r e n g t h e n e d  th e  
r e q u i r e m e n t  f o r  c o n s u l t a t i o n  w h e r e  t h e  
d i e t e t i c  s e r v i c e  s u p e r v i s o r  is  n o t  a  
d i e t i t i a n .

C o m m e n t:  C o m m e n t e r s  r e c o m m e n d e d  
t h a t  w c  a l s o  d e f i n e  a  q u a l i f i e d  a s  o n e  
w h o  h a s  a b a c c a l a u r e a t e  d e g r e e  w i t h  
m a j o r  s t u d i e s  i n  f o o d  a n d  n u t r i t i o n ,  
d i e t e t i c s ,  o r  Tood s e r v i c e  m a n a g e m e n t  
a n d  h a s  o n e  y e a r  o f  s u p e r v i s o r y  
e x p e r i e n c e  in t h e  d i e t e t i c  s e r v i c e s  o f  a  
h e a l t h  c a r c  i n s t i t u t i o n  a n d  p a r t i c i p a t e s  
a n n u a l l y  in c o n t i n u i n g  d i e t e t i c  
e d u c a t i o n .

R e s p o n se :  W e  d o  n o t  b e l i e v e  t h i s  
d e f i n i t i o n  fo r  d i e t i t i a n  s h o u l d  b e  a d d e d  
s i n c e  I h e  c u r r e n t  d e f i n i t i o n  p r o v i d e s  
s u f f i c i e n t  l a t i t u d e  fo r  s u c h  i n d i v i d u a l s  to

b e  e m p l o y e d  n s  d i e t i t i a n s  i f  t h e y  h u v e  
s u f f i c i e n t  e x p e r i e n c e .

C o m m e n t:  S e c t i o n  4 0 3 .35 (a )(1 )  
r e q u i r e s  t h a t  " i f  a  d i e t i t i a n  i s  n o t  
e m p l o y e d  f u l l - t im e ,  Ihe  f a c i l i t y  m u s t  
d e s i g n a t e  a  p e r s o n  to  s e r v e  a s  t h e  
d i r e c t o r  o f  f o o d  s e r v i c e . ”  S e v e r a l  
c o m m e n t e r s  o p p o s e d  t h e  d e l e t i o n  o f  t h e  
r e q u i r e m e n t  t h a t  t h e  d i r e c t o r  o f  f o o d  
s e r v i c e s  b e  a  q u a l i f i e d  d i e t i t i a n  a n d ,  if  
n o t ,  r e c e i v e  f r e q u e n t  c o n s u l t a t i o n  f ro m  
o n e  s o  q u u l i f i e d .  O n e  c o m m e n t e r  
r e c o m m e n d e d  t h e  e s t a b l i s h m e n t  o f  
q u a l i f i c a t i o n s  f o r  t h e  d i r e c t o r  o f  f o o d  
s e r v i c e  to  b e  a t  a  m i n i m u m  o f  a  S O -h o u r  
t r u in i n g  c o u r s e .

R e s p o n s e :  I n a s m u c h  a s  w e  h a v e  
r e q u i r e d  e v e r y  f a c i l i t y  lo  r e t u i n  a  
q u a l i f i e d  d i e t i t i a n  o n  a  p a r t - t i m e ,  f u l l ­
t im e ,  o r  c o n s u l t a n t  b a s i s ,  w e  d o  n o t  
b e l i e v e  i t  w o u l d  i m p o s e  u n  a d d i t i o n a l  
b u r d e n  o n  t h e  f a c i l i t y  to  r e q u i r e  t h a t  
w h e n  th e  f a c i l i t y  d e s i g n a t e s  a n  
i n d i v i d u a l  ( w h o  is  n o t  a  q u a l i f i e d  
d i e t i t i a n )  t o  s e r v e  n s  d i r e c t o r  o f  f o o d  
s e r v i c e  h e  o r  s h e  r e c e i v e s  c o n s u l t a t i o n  
f r o m  u q u a l i f i e d  d i e t i t i a n .  T h u s ,  w e  
r e v i s e d  § 48 3 .3 5 (a ) (1 )  t o  r e a d :  “ I f  a  
q u a l i f i e d  d i e t i t i a n  i s  n o t  e m p l o y e d  f u l l ­
t im e ,  Ih e  f a c i l i t y  m u s t  d e s i g n a t e  a  
p e r s o n  to  s e r v e  u s  t h e  d i r e c t o r  o f  f o o d  
s e r v i c e  w h o  r e c e i v e s  f r e q u e n t  , 
c o n s u l t a t i o n  f ro m  a  q u a l i f i e d  d i e t i t i a n . "  
W e  d o  n o t  b e l i e v e  it  is  n e c e s s a r y  to  
s p e c i f y  c o m p l e t i o n  o f  a  9 0 - h o u r  t r a i n i n g  
c o u r s e  o r  o t h e r  s p e c i f i c  r e q u i r e m e n t s .

C o m m e n t: O n e  c o m m e n t e r  
r e c o m m e n d e d  w e  m o d i f y  § 4 8 3 .3 5 (b )  to  
s t a t e :  " T h e r e  s h o u l d  b e  s u f f i c i e n t  
d i e t a r y  s t a f f  o n  d u t y  f o r  1 2  h o u r s  p e r  
d a y . "

R e s p o n s e :  T h e  f u n d a m e n t a l  b a s i s  f o r  
h a v i n g  d i e t a r y  s t a f f  o n  d u l y  1 2  h o u r s  p e r  
d a y  w a s  to  p r e v e n t  a  f a c i l i t y  f r o m  h i r i n g  
d i e t a r y  s t a f f  f o r  o n l y  o n e  e i g h t - h o u r  s h i f t  
a n d  c o m p r e s s i n g  a l l  t h r e e  m e a l s  i n to  
t h a t  s h i f t .  W 'e  h u v e  c h o s e n  n o t  to  
c o n t i n u e  t h i s  r e q u i r e m e n t  b e c a u s e  
d i e t a r y  s t a f f  c o v e r a g e  o v e r  a  1 2 - h o u r  
p e r i o d  d o e s  n o t  n e c e s s a r i l y  e q u a t e  w i t h  
a  m e a l  s p a n  ( f r o m  b r e a k f a s t  lo  d i n n e r )  
o f  1 2  h o u r s .  B e c a u s e  l im e  i s  n e c e s s a r y  
fo r  p r e p a r a t i o n  u n d  c l e a n - u p .  1 2 - h o u r  
c o v e r a g e  b y  d i e t a r y  s t a f f  c o u l d  e q u a t e  
to  a  m e a l  s p a n  ( f ro m  b r e a k f a s t  to  
d i n n e r )  of  s u b s t a n t i a l l y  l e s s  t h a n  1 2  
h o u r s .  I n s t e a d ,  w c  h a v e  r e l i e d  o n  a  
s t a n d a r d  u t  § 403.35(f)  w h i c h  l i m i t s  t h e  
p e r i o d  o f  t i m e  b e t w e e n  a n  e v e n i n g  m e a l  
a n d  b r e a k f a s t  to  14 h o u r s .  T h u s ,  a  1 0 - 
h o u r  m e a l  s p a n  f ro m  b r e a k f a s t  to  d i n n e r  
is  r e q u i r e d .  W e  b e l i e v e  t h i s  s t u n d a r d  is 
c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n ' s  
e m p h a s i s  o n  q u a l i t y  o f  c u r e ,  r a t h e r  t h a n  
o n  t h e  m e r e  c a p a c i t y  t o  p r o v i d e  s u c h  
c a r e .  B y  l im i t i n g  Ih e  p e r i o d  o f  t i m e  
b e t w e e n  m e a l s ,  a  f a c i l i t y  is  r e q u i r e d  to  
p r o v i d e  m e a l s  a t  a p p r o p r i a t e  t i m e s  
t h r o u g h o u t  t h e  d a y .  S u c h  a  r e q u i r e m e n t

is  in  k e e p i n g  w i t h  t h e  o b j e c t i v e  o f  t h e  
f in a l  r u le ,  w h i c h  is  t o  l o o k  a t  t h e  c a r c  
a c t u a l l y  r e c e i v e d  b y  e a c h  r e s i d e n t ,  n n d  
th u s  lo  p r e v e n t  a n y  u n d u e  r e l i a n c e  o n  
s t u f f  q u a l i f i c a t i o n s  o s  a n  a s s u r a n c e  t h a t  
h ig h  q u a l i t y  c a r e  i s  in  f a c t  r e n d e r e d  to  
n u r s i n g  h o m e  p a t i e n t s .

C o m m en t:  One commenter usked us lo 
specify the number of choices that must 
be offered lo residents in response to the 
requirement lhat each resident receives 
and the facility provides substitutes 
offered of similar nutritive value to 
residents w h o  refuse food served.

R e s p o n se :  W e  believe the 
commenter's recommendation is unduly 
restrictive. W e  chose not to enumerate 
the number of choices the facility should 
provide but expect that a reasonable 
effort should be made lo accommodate 
the residents.

C o m m en t:  One commenter suggested 
that we substitute at § 483.35(f)(3)
"snack will bn avuiluble" in lieu of 
"must offer" in the requirement thut 
provides that "the facility must offer 
snacks ut bedtime daily." Another 
recommended adding at the end of the 
stutemcnt, "unless medically 
contraindicated."

R e s p o n se :  T h e  a v a i l a b i l i t y  o f  s n a c k s  
i s  n o t  s u f f i c i e n t  s i n c e  t h e  c o n d i t i o n  o f  
t h e  r e s i d e n t s  m a y  n o t  a l l o w  t h e m  to  
o b t a i n  t h e  s n a c k s .  H o w e v e r ,  o f f e r i n g  th e  
s n a c k s  p r o v i d e s  a n  o p p o r t u n i t y  fo r  t h e  
r e s i d e n t s  to  e x e r c i s e  c h o i c e  b y  
a c c e p t i n g  o r  d e c l i n i n g  t h e m .  T h e  
r e s i d e n t ' s  p l a n  o f  c a r e  w o u l d  p r o v i d e  
t h e  n e c e s s u r y  c o n s t r a i n t s ,  t h u s  a d d i n g  
" u n l e s s  m e d i c a l l y  c o n t r a i n d i c a t e d "  
w o u l d  b e  u n n e c e s s a r y .  B e c a u s e  w e  
w a n t  to  a s s u r e  t h a t  c u r e  p l a n n e r s  
r e c o g n i z e  Ih e  n e e d  to  d e a l  w i t h  t h e s e  
i s s u e s ,  w e  h a v e  a d d e d  a  s e n t e n c e  to  
§ 483 .20 (d )(1 )  l h a t  m a k e s  t h i s  p o i n t .

C o m m en t:  S e c t i o n  403.35(f)(2)  
p r o v i d e s  l h a t  t h e r e  m u s t  b e  n o  m o r e  
t h a n  14 h o u r s  b e t w e e n  a  s u b s t a n t i a l  
e v e n i n g  m e n l  a n d  b r e a k f a s t  th e  
f o l l o w in g  d a y  e x c e p t  a s  p r o v i d e d  in  
§ 483.35(f) (4)  l h a t  s p e c i f i e s :  W h e n  a  
n o u r i s h i n g  s n a c k  i s  p r o v i d e d  a t  b e d t i m e ,  
u p  to  10  h o u r s  m a y  e l a p s e  b e t w e e n  a  
s u b s t a n t i a l  e v e n i n g  m e a l  a n d  b r e a k f a s t  
t h e  f o l l o w in g  d a y  i f  a  r e s i d e n t  g r o u p  
a g r e e s  to  t h i s  m e a l  s p a n .  A  c o m m e n t e r  
o p p o s e d  a l l o w i n g  Ih e  10 h o u r  t im e  s p a n .

R e s p o n se :  W e  did not accept this 
comment because the regulation only 
allows a 1 6  hour time span when a 
nourishing snack is served and when the 
resident group agrees. Thus, the 
flexibility here is only at the discretion 
of the residents.

S u m m a r y  o f  C h a n g e s  to  § 483.85

As a result of our evaluation of 
comments w e  are adding a requirement
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t o  § 403 .35 (a )(1 ) .  W e  n o w  r e q u i r e  i f  a 
q u a l i f i e d  d i e t i t i a n  i s  n o t  e m p l o y e d  fu ll  
t i m e  t h e  p e r s o n  d e s i g n a t e d  t o  s e r v e  a s  
d i r e c t o r  o f  f o o d  s e r v i c e  m u s t  r e c e i v e  
f r e q u e n t l y  s c h e d u l e d  c o n s u l t a t i o n  f ro m  
a  q u a l i f i e d  d i e t i t i a n .

S e c i io n  483.4 P h y s ic ia n  S e r v ic e s

S u m m a r y  o f  P r o v i s i o n s

Section 403.40 specifies that a 
physiciun must personally approve in 
writing a recommendation that un 
individual be admitted to a facility, and 
that each resident must remain under 
the cure of a physician, and if possible, 
designate a personal physician.

S e c t i o n  4 0 3 .4 0 (a )  s p e c i f i e s  t h u t  t h e  
f a c i l i ty  m u s t  e n s u r e  m e d i c a l  s u p e r v i s i o n  
o f  e a c h  r e s i d e n t  b y  a  p h y s i c i a n .

S e c t i o n  483 .4 0 (b )  s p e c i f i e s  t h a t  t h e  
p h y s i c i a n  m u s t  r e v i e w  t h e  r e s i d e n t ' s  
t o t a l  p r o g r a m  o f  c a r e  a t  e a c h  v i s i t ;  w r i t e ,  
s i g n  a n d  d a t e  p r o g r e s s  n o t e s ;  a n d  s ig n  
a l l  o r d e r s .

S e c t i o n  48 3 .4 0 (c )  s p e c i f i e s  t h a t  t h e  
p h y s i c i a n  m u s t  s e e  t h e  r e s i d e n t  a t  l e a s t  
e v e r y  30 d a y s  fo r  t h e  f i r s t  9 0  d a y s  a f t e r  
a d m i s s i o n  a n d  a t  l e a s t  o r . c n  e v e r y  00 
d a y s  t h e r e a f t e r .

S e c t i o n  48 3 .4 0 (e )  s p e c i f i e s  w h e n  a  
p h y s i c i a n  m a y  d e l e g a t e  t a s k s  to  a  
p h y s i c i a n  a s s i s t a n t ,  c l i n i c a l  n u r s e  
s p e c i a l i s t ,  o r  n u r s e  p r a c t i t i o n e r .

Comments and Responses

C o m m en t:  W e  received a number of 
general comments regarding the 
physician services portion of the 
regulations. Some indicated that the 
regulations appear to restrict the 
physician's professional judgment, 
resulting in o genera! decrease in 
physician control of the resident's 
medical regimen. Another suggested that 
H C F A  convene an emergency 
conference with providers, consumers, 
and leading specialists in geriatrics on 
ways to increase the quantity and 
quality of physician involvement in 
nursing homes. Others asserted that the 
nursing facility should not be held 
accountable for lack of compliance with 
the regulations by Ihe physician, over 
w h o m  the facility has no control. O ne 
commenter suggested that the 
introductory statement, which requires 
that a physician "personally approve" 
an admission recommendation, be 
clarified lo indicute that this merely 
requires Ihe physician's written 
approval, not the physician's physical 
presence at the time the individual \ii 
admitted.

R e s p o n se :  The commenters w h o  felt 
that the regulations diminish physician 
control of the resident's medical regimen 
did not offer any specific examples to 
support llicir contention, Such a result

w a s  n o t  t h e  i n t e n t  o f  t h e  p h y s i c i a n  
s e r v i c e s  r e q u i r e m e n t s ,  a n d  w e  d o  n o t  
b e l i e v e  t h a t  t h e  r e g u l a t i o n s  w i l l  h a v e  
t h i s  e f f e c t  In  p r a c t i c e .  R e g a r d i n g  t h e  
s u g g e s t i o n  f o r  n n  e m e r g e n c y  c o n f i d e n c e  
o n  p h y s i c i a n  s e r v i c e s  i n  n u r s i n g  h o m e s ,  
w c  a p p r e c i a t e  t h e  n e e d  t o  e n c o u r a g e  t h e  
i n c r e a s e d  i n v o l v e m e n t  o f  p h y s i c i a n s  In 
t h i s  s e t t i n g ,  a n  a i m  w h i c h  w a s  r e f l e c t e d  
i n  t h e  I n s t i t u t e  o f  M e d i c i n e  r e p o r t  o n  
n u r s i n g  h o m e  r e g u l a t i o n .  W i t h  t h i s  In 
m i n d ,  w o  h a v e  a t t e m p t e d ,  w h o r e  
p o s s i b l e ,  to  d e v e l o p  r e q u i r e m e n t s  t h u t  
w o u l d  f a c i l i t a t e  p h y s i c i a n  i n v o l v e m e n t  
b y  b e i n g  l e s s  b u r d e n s o m e  (e.g., u l l o w i n g  
a  v a r i a n c e  o f  s e v e r a l  d a y s  in  t h e  
r e q u i r e d  v i s i t  s c h e d u l e )  a n d  m o r e  
f l e x i b l e  (e.g .,  p e r m i t t i n g  i n c r e u s e d  
d e l e g a t i o n  o f  t a s k s  to  p h y s i c i a n  
e x t e n d e r s )  t h a n  t h e  r e q u i r e m e n t s  t h a t  
t h e y  r e p l a c e d .  W h i l e  c o n v e n i n g  s u c h  a  
c o n f e r e n c e  m a y  p r o v e  u s e f u l  a f t e r  Ih e  
r e g u l a t i o n s  h a v e  b e e n  f u l l y  
i m p l e m e n t e d ,  w e  b e l i e v e  t h u t  t h e r e  
s h o u l d  f i r s t  b e  t i m e  to  a s s e s s  t h e  i m p a c t  
o f  t h e s e  n e w  r e q u i r e m e n t s  o n  p h y s i c i a n  
a c t i v i t y  i n  t h e  n u r s i n g  h o m o  s e t t i n g .
W i t h  r e g a r d  to  t h e  i s s u e  o f  h o l d i n g  th e  
f a c i l i ty  a c c o u n t a b l e  f o r  t h e  c o m p l i a n c e  
o f  t h e  p h y s i c i a n ,  w e  r e i t e r a t e  t h e  p o i n t  
m a d e  in  t h e  p r e a m b l e  t o  t h e  F e b r u a r y  2  
f in a l  r u l e  (54  F R  5340):  t h e  n a t u r e  o f  t h e  
c u r r e n t  s u r v e y  a n d  c e r t i f i c a t i o n  p r o c e s s  
i s  s u c h  l l iu t  o u r  e n f o r c e m e n t  m e c h a n i s m  
i s  p r i m a r i l y  t h r o u g h  t h e  f a c i l i t y  i t s e l f  
r a t h e r  t h a n  t h r o u g h  t h e  i n d i v i d u a l  
p r a c t i t i o n e r s  t h a t  s e r v e  t h e  f a c i l i t y ’s  
r e s i d e n t s .  W e  w o u l d  w e l c o m e  
s u g g e s t i o n s  o n  w a y s  lo  e n s u r e  g r e a t e r  
d i r e c t  a c c o u n t a b i l i t y  b y  i n d i v i d u a l  
p r a c t i t i o n e r s ,  c o n s i s t e n t  w i t h  I h e  n e e d  
t o  e n c o u r a g e  g r e a t e r  i n v o l v e m e n t  b y  
p h y s i c i a n s  in  t h e  n u r s i n g  h o m e  s e t t i n g .  
F i n a l ly ,  w e  a r e  a c c e p t i n g  t h e  c o m m e n t  
w h i c h  r e q u e s t e d  t h a t  t h e  i n t r o d u c t o r y  
s t a t e m e n t  b e  c l a r i f i e d ,  a n d  a r c  r e v i s i n g  
t h e  s t a t e m e n t  to  r e q u i r e  t h u t  th o  
p h y s i c i a n  " p e r s o n a l l y  a p p r o v e  in  
w r i t i n g "  a  r e c o m m e n d a t i o n  to  a d m i t  a n  
i n d i v i d u a l .

C o m m e n t:  O n e  c o m m e n t e r  e x p r e s s e d  
g e n e r a l  s u p p o r t  f o r  t h e  p r o v i s i o n  In 
§ 4 0 3 .4 0 (a )  t h a t  t h e  f a c i l i t y  e n s u r e  
m e d i c a l  s u p e r v i s i o n  o f  e v e r y  r e s i d e n t ,  
T w o  o t h e r s  a s k e d  t h a t  w e  r e s t o r e  t h e  
p r e v i o u s  S N F  r e q u i r e m e n t  f o r  a  m e d i c a l  
e v a l u a t i n n / p h y s i c i a l  e x a m i n a t i o n  w i t h i n  
4 8  h o u r s  o f  a d m i s s i o n ,  t n l e s s  p e r f o r m e d  
n o  m o r e  t h a n  5 d a y s  p r i o r  l o  a d m i s s i o n .

R e s p o n se :  W e  b e l i e v e  t h a t  t h e  
r e q u i r e m e n t  in  t h o  r e g u l a t i o n s  (§  483 .20 )  
f o r  a  c o m p r e h e n s i v e  r e s i d e n t  
a s s e s s m e n t  w i l l  s u b s u m e  t h e  f u n c t i o n  o f  
t h e  p r e v i o u s  S N F  r e q u i r e m e n t ,  i .e .,  t h e  
c o m p i l a t i o n  o f  r c l c v u n t  i n f o r m a t i o n  o n  
t h e  r e s i d e n t s  m e d i c a l  s t a t u s  w i t h i n  u 
r e l a t i v e l y  s h o r t  t i m e  a f t e r  a d m i s s i o n  
o c c u r s .

C o m m e n t:  O n e  c o m m e n t e r  a g r e e d  
w i t h  t h e  p r o v i s i o n s  o f  8 4 83 .40 (b )  
r e g a r d i n g  p h y s i c i u n  v i s i t s  a s  p r o p o s e d .  
T w o  c o m m e n t e r s  i n t e r p r e t e d  t h e  
p r o v i s i o n  a s  r e q u i r i n g  t h e  p h y s i c i a n  
h i m s e l f  o r  h e r s e l f  to  r e v i e w  t h e  c a r e  
p l a n ,  w r i t e  p r o g r e s s  n o t e s ,  a n d  s ig n  
o r d e r s  u t  e a c h  v i s i t ,  w h i c h  w o u l d  
c o n f l i c t  w i t h  r e g u l a t i o n s  a t  § 483 .40
(c)(4 )  a n d  (e )(2 )  b y  n o t  a l l o w i n g  a  
p h y s i c i a n  e x t e n d e r  t o  p e r f o r m  t h e s e  
f u n c t i o n s  u n d e r  d e l e g a t i o n  f r o m  th e  
p h y s i c i a n .  A n o t h e r  c o m m e n t e r  
s u g g e s t e d  t h u t  t h e  r e g u l a t i o n s  a d d  a  
r e q u i r e m e n t  f o r  t h e  f a c i l i ty  to  p r o v i d e  
a d e q u a t e ,  c o m f o r t a b l e ,  u n d  p r i v a t e  
s p a c e  f o r  e x a m i n a t i o n s  a n d  t r e a t m e n t .  
O n e  c o m m e n t e r  s u g g e s t e d  t h a t  
§ 4 8 3 .4 0 (b )(3 )  b e  r e v i s e d  t o  r e q u i r e  t i ie  
p h y s i c i u n  t o  d a t e  a s  w e l l  a s  s i g n  a l l  
o r d e r s ,  a n d  a n o t h e r  i n d i c a t e d  t h a t  t h e  
r e g u l a t i o n s  s h o u l d  r o q u i r *  u  m a n d a t o r y  
r e a s s e s s m e n t  u n y  t i m e  a  p h y s i c i a n  
o r d e r s  a  p h y s i c u l  o r  c h e m i c a l  r e s t r a i n t ,  

R e s p o n s e :  T h e  c o m m e n t e r s  w h o  
b e l i e v e  t h u t  l i d s  p r o v i s i o n  p r e c l u d e s  t h e  
p h y s i c i a n  f r o m  d e l e g a t i n g  t h e s e  
f u n c t i o n s  m i s u n d e r s t a n d  t h e  p r o v i s i o n  
a t  § 4 03 .40 (e )(2 ) .  In  p r o h i b i t i n g  t h e  
d e l e g a t i o n  o f  a n y  t a s k s  w h i c h  t h e  
r e g u l a t i o n s  s p e c i f y  m u s t  b e  p e r f o r m e d  
p e r s o n a l l y ,  § 40 3 .4 0 (e )(2 )  r e f e r s  o n l y  to  
t h o s e  p r o v i s i o n s  in  t h e  r e g u l a t i o n s  t e x t  
t h u t  a c t u a l l y  u s e  t h e  w o r d  " p e r s o n a l l y . "  
S i n c e  t h e  t e x t  o f  § 4 03 .40 (b )  d o e s  n o t  s a y  
t h a t  t h e  p h y s i c i u n  m u s t  " p e r s o n a l l y "  
r e v i e w  c a r e  p lum s,  w r i t e  p r o g r e s s  n o t e s ,  
o r  s i g n  o r d e r s ,  t h e s e  f u n c t i o n s  c a n  t ic  
d e l e g a t e d  u n d e r  § 483 .40(e) .  A s  f o r  th o  
n e e d  to  p r o v i d e  a d e q u a t e  a n d  p r i v a t e  
s p a c e  f o r  e x a m i n a t i o n s  a r d  t r e a t m e n t ,  
t h e  r e g u l a t i o n s  a l r e a d y  a d d r e s s  th is .  
S e c t i o n  4 8 3 .10 (e )(1 )  r e q u i r e s  p e r s o n a l  
p r i v a c y  in  s e v e r a l  a r e a s ,  i n c l u d i n g  
m e d i c a l  t r e a t m e n t ,  a n d  § 483 .70(c)(1 )  
r e q u i r e s  t h e  f a c i l i t y  to  h a v e  s u f f i c i e n t  
s p a c e  t o  p r o v i d e  r e s i d e n t s  w i t h  n e e d e d  
h e a l t h  s e r v i c e s .  W e  a r e  a c c e p t i n g  t h e  
s u g g e s t i o n  t o  r e v i s e  § 483 .40(b)(3)  to  
r e q u i r e  t h a t  t h e  p h y s i c i a n  Eign a n d  d a t e  
a l l  o r d e r s .  W i t h  r e g a r d  to  m a n d a t o r y  
r e a s s e s s m e n t  o f  o r d e r s  f o r  p h y s i c a l  a n d  
c h e m i c a l  r e s t r a i n t s ,  w e  a r e  c u r r e n t l y  
d e v e l o p i n g  n  s e p a r a t e  p r o p o s e d  r u l e  t h a t  
w i l l  c o n s i d e r  t h i s  i s s u e .

C o m m e n t:  O n e  c o m m e n t e r  w a s  n u t  
s u r e  w h e t h e r  § 483 40(c)  c o n c e r n i n g  
f r e q u e n c y  o f  p h y s i c i a n  v i s i t s  r e q u i r e s  
t h e  p h y s i c i a n  to  m a k e  a n  a c t u a l  f a c e - to -  
f a c e  v i s i t  lo  t h e  r e s i d e n t  o r  m e r e l y  
r e v i e w  I h e  r e s i d e n t ' s  c h a r t  o n  s i t e :  
h o w e v e r ,  a n o t h e r  c o m m e n t e r  c o r r e c t l y  
i n t e r p r e t e d  t h e  w o r d i n g  t h a t  t h e  r e s i d e n t  
" m u s t  b e  s e e n "  b y  t h e  p h y s i c i a n  n s  
r e q u i r i n g  u n  a c t u a l ,  f a c e - t o - f a c e  v is i t ,  
u n d  e x p r e s s e d  s u p p o r t  f o r  t i l ls  
r e q u i r e m e n t .  O n e  c o m m e n t e r  s u g g e s t e d  
t h e  r e g u l a t i o n  s h o u l d  s p e c i f y  t h a t  n
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r e s i d e n t  m u s t  b e  s e e n  b y  t h e  p h y s i c i a n  
a t  t h e  l i m e  o f  a d m i s s i o n .

Response: A s  i n d i c o t e d  i n  t h e  
p r e a m b l e  t o  t h e  F e b r u a r y  2 , 1 9 0 9  f i n a l  
r u l e  ( 5 4  F R  5 3 4 1 ) ,  t h e  w o r d i n g  o f  t h e  
r e g u l a t i o n ,  w h i c h  s t a t e s  t h a t  t h e  r e s i d e n t  
" m u s t  h e  s e e n "  b y  t h e  p h y s i c i a n ,  
r e q u i r e s  a n  a c t u a l ,  f a c e - t o - f a c e  c o n t a c t .  
H o w e v e r ,  w e  u r e  n o t  r e q u i r i n g  t h a t  t h e  
r e s i d e n t  l i e  s e e n  b y  t h e  p h y s i c i u n  l i t  t h e  
t i m e  o f  a d m i s s i o n  s i n c e  t h e  d e c i s i o n  t o  
a d m i t  a n  i n d i v i d u a l  t o  a  n u r s i n g  f a c i l i t y  
( w h e t h e r  f r o m  a  h o s p i t a l  o r  f r o m  t h e  
i n d i v i d u a l ’ s  o w n  r e s i d e n c e )  g e n e r a l l y  
i n v o l v e s  p h y s i c i a n  c o n t a c t  d u r i n g  t h e  
p e r i o d  i m m e d i a t e l y  p r e c e d i n g  t h e  
a d m i s s i o n .  F u r t h e r ,  w e  w o u l d  n o t e  t h a t  
t h e  r e s i d e n t  a s s e s s m e n t  r e q u i r e m e n t  u t  
§  4 8 3 . 2 0 ( a )  d o e s  r e q u i r e  t h e  f a c i l i t y  t o  
h a v e ,  a t  t h e  t i m e  o f  a d m i s s i o n ,  p h y s i c i a n  
o r d e r s  f o r  t h e  r e s i d e n t ’ s  i m m e d i a t e  c a r e .

Comment: S e v e r a l  c o m m e n t e r s  
e x p r e s s e d  s u p p o r t  f o r  t h e  a d d e d  
f l e x i b i l i t y  i n t r o d u c e d  b y  a l l o w i n g  t h e  1 0 -  
d a y  v a r i a n c e  i n  t h e  r e q u i r e d  p h y s i c i a n  
v i s i t  s c h e d u l e  ( a l t h o u g h  s o m e  e x p r e s s e d  
a  c o n t i n u e d  p r e f e r e n c e  f o r  w o r d i n g  t h e  
s c h e d u l e  i n  t e r m s  o f  m o n t h s  r a t h e r  t h a n  
d a y s ) .  T w o  c o m m e n t e r s  s u g g e s t e d  t h a t  
t h e  m a x i m u m  a l l o w a b l e  v a r i a n c e  s h o u l d  
b e  r e d u c e d  f r o m  1 0  t o  a  d a y s .  O n e  
c o m m e n t e r  o b j e c t e d  t o  a l l o w i n g  t h e  
v a r i a n c e  i n  N F s ,  w h e r e  9 0 - d a y  v i s i t  
i n t e r v a l s  a p p l y .

Response: W e  b e l i e v e  l h a t  t h e  
v a r i a n c e  p r o v i d e s  n e e d e d  f l e x i b i l i t y  i n  
i m p l e m e n t i n g  t h e  r e q u i r e d  p h y s i c i a n  
v i s i t  s c h e d u l e ,  a n d  t h a t  i t  i s  a p p r o p r i a t e  
i n  t h e  N F  s e t t i n g  a s  w e l l  a s  i n  S N F s .  W e  
a l s o  b e l i e v e  t h a t  i t  w o u l d  b i  l e s s  
f e a s i b l e ,  i n  a t t e m p t i n g  l o  p r o v i d e  t h i s  
f l e x i b i l i t y ,  t o  w o r d  t h e  v i s i t  s c h e d u l e  
r e q u i r e m e n t  i n  t e r m s  o f  m o n t h s  r a t h e r  
t h a n  d a y s .  F o r  e x a m p l e ,  r e q u i r i n g  a  v i s i t  
" e v e r y  2  m o n t h s "  r a t h e r  t h a n  “ e v e r y  6 0  
d a y s "  c o u l d  r e s u l t  i n  s i g n i f i c a n t l y  m o r e  
t h a n  G O  d a y s  e l a p s i n g  b e t w e e n  v i s i t s .  I n  
c h o o s i n g  1 0  d a y s  a s  t h e  m a x i m u m  l e n g t h  
o f  t h e  v a r i a n c e ,  w e  m o d e l e d  t h i s  
p r o v i s i o n  a f t e r  s e c t i o n  1 9 0 3 ( g ) ( 6 ) ( C )  o f  
t h e  A c t ,  w h i c h  a l l o w s  a  s i m i l a r  1 0 - d a y  
v a r i a n c e  f o r  t h e  c o m p l e t i o n  o f  r e q u i r e d  
p h y s i c i a n  c e r t i f i c a t i o n s  a n d  
r e c e r t i f i c a t i o n s .

Comment: S e v e r a l  c o m m e n t e r s  
s u p p o r t e d  t h e  p r o v i s i o n  a l l o w i n g  
a l t e r n a t e  v i s i t s  t o  b e  d e l e g a t e d  t o  
p h y s i c i a n  e x t e n d e r s  ( P E s ) ,  w h i l e  o n e  
c o m m e n t e r  o p p o s e d  i t .  O n e  c o m m e n t e r  
i n d i c a t e d  t h a t  P E s  s h o u l d  b e  a l l o w e d  t o  
p e r f o r m  t h i s  f u n c t i o n  i n d e p e n d e n t l y  o f  
I h e  p h y s i c i a n ,  w h i l e  a n o t h e r  e x p r e s s e d  
c o n c e r n  t h a t  t h e r e  s h o u l d  b e  a d e q u a t e  
p h y s i c i a n  s u p e r v i s i o n  o f  a n y  d e l e g a t e d  
t a s k s .

Response: A s  i n d i c a t e d  a t  5 4  F R  5 3 4 2  
o f  t h e  p r e a m b l e  t o  t h e  F e b r u a r y  2 , 1 9 B 9  
f i n a l  r u l e ,  w e  b e l i e v e  t h a t  t o  I h e  e x t e n t  
p o s s i b l e ,  t h e  r e g u l a t i o n s  s h o u l d  a l l o w

f o r  t h e  e f f e c t i v e  u t i l i z a t i o n  o f  P E s  i n  t h e  
n u r s i n g  h o m e  s e t t i n g .  H o w e v e r ,  w e  a l s o  
b e l i e v e  t h a t  t h e  p h y s i c i a n  c o n t i n u e s  t o  
e x e r c i r e  s u p e r v i s i o n  i n  t h i s  a r e a ,  i n  
k e e p i n g  w i t h  t h e  s t a t u t o r y  r e q u i r e m e n t  
( a t  s e c t i o n  1 8 1 9 ( b ) ( 6 ) ( A )  o f  t h e  A c t )  f o r  
t h e  m e d i c a l  c a r e  o f  e v e r y  S N F  r e s i d e n t  
l o  b e  p r o v i d e d  u n d e r  t h e  s u p e r v i s i o n  o f  
a  p h y s i c i a n .  T h e r e f o r e ,  w e  a r e  l e a v i n g  
t h i s  p r o v i s i o n  u n c h a n g e d  f o r  S N F s .  
H o w e v e r ,  w e  a r e  r e v i s i n g  t h e  p r o v i s i o n s  
t h a t  g o v e r n  t h e  d e l e g a t i o n  o f  p h y s i c i a n  
t a s k s  i n  N F s ,  t o  r e f l e c t  t h e  r e c e n t  
a m e n d m e n t  o f  s e c i i o n  1 9 1 9 ( b ) ( 6 ) ( A )  o f  
t h e  A c * ,  a s  d i s c u s s e d  b e l o w .

Comment: S o m e  c o m m e n t e r s  
i n d i c a t e d  t h a t  r e q u i r i n g  p h y s i c i a n  v i s i t s  
e v e r y  9 0  d a y s  i n  N F s  i s  t o o  f r e q u e n t ,  n n d  
w i l l  i n c r e a s e  t h e  b u r d e n  o n  r u r a l  
p h y s i c i a n s .  A n o t h e r  i n d i c a t e d  t h a t  9 0 -  
d a y  i n t e r v a l s  a r e  t o o  i n f r e q u e n t ,  a n d  
r e c o m m e n d e d  r e s t o r i n g  t h e  p r e v i o u s  6 0 -  
d a y  r e q u i r e m e n t ,  w i t h  a n  e x c e p t i o n  
w h e n  t h e  p h y s i c i a n  d o c u m e n t s  t h a t  t h i s  
f r e q u e n c y  i s  n o t  n e c e s s a r y .  A n o t h e r  
c o m m e n t e r  s u p p o r t e d  t h e  9 0 - d u y  v i s i t  
i n t e r v a l .  T w o  c o m m e n t e r s  s u g g e s t e d  
t h a t ,  i n  k e e p i n g  w i t h  t h e  O B R A  ’ 8 7  
e m p h a s i s  o n  u n i f o r m  r e q u i r e m e n t s  f o r  
M e d i c a r e  a n d  M e d i c a i d  f a c i l i t i e s ,  t h e  
p h y s i c i a n  v i s i t  s c h e d u l e  s h o u l d  b e  m a d e  
t h e  s a m e  f o r  S N F s  a n d  f o r  I C F s / N F s ;  
t h e y  n o t e i l  l h a t  u n d e r  t h e  f i n a l  r u l e ,  t h e  
v i s i t  s c h e d u l e s  f o r  S N F s  a n d  f o r  I C F s /  
N F s  d i v e r g e  a f t e r  t h e  f i r s t  9 0  d a y s .  T w o  
o t h e r  c o m m e n t e r s  s u g g e s t e d  t h a t  t h e  
f r e q u e n c y  o f  t h e  v i s i t  s c h e d u l e  b e  b a s e d  
o n  t h e  s t a t u s  o f  t h e  r e s i d e n t  ( e . g . ,  S N F -  
l e v e l  v s .  I C F - l e v e l )  r a t h e r  t h a n  t h a t  o f  
t h e  f a c i l i t y .  A n o t h e r  i n d i c a t e d  t h a t  t h e  
r e g u l a t i o n s  s h o u l d  r e q u i r e  a  p h y s i c i a n  t o  
v i s i t  m o r e  f r e q u e n t l y  t h a n  t h e  p r e s c r i b e d  
i n t e r v a l s  w h e n  a  r e s i d e n t ' s  condition 
w a r r a n t s  i t .

Response:' ute that under O B R A  
' 0 7 ,  the distir. ..on between SNFs and 
ICFs under the M edicaid program cease, 
effective October 1 , 1 9 9 0 ,  und all such 
facilities w ill be categorized as NFs. 
Therefore, w e  do not believe that 
distinctions between the S N F - and IC F - 
level status o f residents should serve as 
the basis for determining the applicable 
physician visit schedule. Further, w e  
believe that the creation of a single 
facility category under M edicaid, which 
w ill include many facilities that have 
been participating in the M edicaid 
program as SNFs, supports the v iew  of 
the commenters who advorvte  a 
nniform-physician visit schedule for 
both Medicare SNFs and M edicaid NFs. 
IVe believe that this change, plus the 
generally increasing acuity o f nursing 
home residents, argues in favor o f using 
the more stringent S N F  visit schedule 
uniformly in M edicaid N Fs  as w ell us 
Medicare SNFs, and w e  are revising 
§  4 8 3 . 4 0 ( c )  of Ihe regulations to

a c c o m p l i s h  t h i s .  W i t h  r e g a r d  t o  
r e q u i r i n g  a  p h y s i c i a n  t o  v i s i t  m o r e  
f r e q u e n t l y  w h e n  u  r e s i d e n t ' s  c o n d i t i o n  
w a r r a n t s  i t ,  w e  n o t e  t h u t  t h e  r e g u l a t i o n s  
r e q u i r e  t h a t  r e s i d e n t s  b e  s e e n  b y  a  
p h y s i c i a n  " a t  l e a s t "  a t  t h e  p r e s c r i b e d  
i n t e r v a l s .  T h e  i n t e n t  o f  t h i s  w o r d i n g  i s  
t h a t  t h e  p h y s i c i a n  s h o u l d  m a k e  v i s i t s  i n  
e x c e s s  o f  t h e  p r e s c r i b e d  m i n i m u m  w h e n  
w a r r a r l e d  b y  t h e  r e s i d e n t ’ s  m e d i c a l  
n e e d s ,  a n d  w e  w o u l d  e x p e c t  t h u t  
s u r v e y o r s  w i l l  a s c e r t a i n  w h e t h e r  s u c h  
a d d i t i o n a l  v i s i t s  a r e ,  i n  f a c t ,  m a d e  w h e n  
t h e s e  c i r c u m s t a n c e s  a p p l y .

Comment: T w o  c o m m e n t e r s  
e x p r e s s e d  g e n e r a l  s u p p o r t  f o r  t h e  i d e a  
o f  a l l o w i n g  p h y s i c i a n  d e l e g a t i o n  o f  
t a s k s  t o  P E s ,  w h i l e  o n e  o p p o s e d  i t .  
S e v e r a l  c o m m e n t e r s  u r g e d  t h e  a d d i t i o n  
o f  c l i n i c a l  n u r s e  s p e c i a l i s t s  ( C N S s )  t o  
t h e  c a t e g o r i e s  o f  p e r s o n n e l  t o  w h o m  
t a s k s  c a n  h e  d e l e g a t e d ,  c i t i n g  s e c t i o n  
4 2 1 8  o f  O B R A  ' 8 7 ,  w h i c h  a l l o w s  C N S s  t o  
p e r f o r m  t h e  r e q u i r e d  c e r t i f i c a t i o n s  a n d  
r e c e r t i f i c a t i o n s  f o r  M e d i c a i d  n u r s i n g  
h o m e  p a t i e n t s .  O n e  c o m m e n t e r ,  t h o u g h  
s u p p o r t i n g  t h e  g e n e r a l  i d e a  o f  p h y s i c i u n  
d e l e g a t i o n  o f  t a s k s  t o  P E s .  o p p o s e d  t h e  
p r o v i s i o n  i n  t h e  r e g u l a t i o n s  w h i c h  
w o u l d  p e r m i t  a  f a c i l i t y  t o  s e t  i t s  o w n  
p o l i c y  o n  d e l e g a t i o n  t h a t  i s  m o r e  
r e s t r i c t i v e  t h a n  F e d e r a l  o r  S t a t e  p o l i c i e s

Response: W i t h  r e g a r d  t o  S N F s ,  w e  
a r e  r e v i s i n g  §  4 8 3 . 4 0 ( c )  a n d  ( e )  t o  e x t e n d  
t h e  a p p l i c a b i l i t y  o f  t h e  p h y s i c i u n  
d e l e g a t i o n  p r o v i s i o n  t o  i n d i v i d u a l s  w h o  
a r e  l i c e n s e d  b y  t h e  S t a l e  o s  C N S s ,  
s u b j e c t  t o  t h e  s a m e  r e q u i r e m e n t s  t h a t  
a p p l y  t o  t h e  o t h e r  c a t e g o r i e s  o f  
p e r s o n n e l  i n c l u d e d  i n  t h i s  p r o v i s i o n .  W e  
a r e  l e a v i n g  u n c h u n g e d  t h e  p r o v i s i o n  
a l l o w i n g  a  f a c i l i t y  t o  s e t  i t s  o w n  p o l i c i e s  
r e g a r d i n g  p h y s i c i a n  d e l e g a t i o n .  W e  
b e l i e v e  i t  i s  a p p r o p r i a t e  t o  a l l o w  t h e  
f a c i l i t y  s o m e  m e a s u r e  o f  d i s c r e t i o n  i n  
t h i s  a r e a .  W e  w o u l d  a l s o  n o t e  t h a t  t h i s  
p r o v i s i o n  a p p e a r e d  v e r b a t i m  i n  t h e  
p r o p o s e d  r u l e  t h a t  w a s  p u b l i s h e d  o n  
O c t o b e r  1 0 , 1 9 8 7 ,  a n d  n o  o b j e c t i o n s  t o  i t  
w e r e  e x p r e s s e d  i n  I h e  l a r g e  v o l u m e  o f  
c o m m e n t s  t h a t  w e  r e c e i v e d  o n  t h a t  
p r o p o s e d  r u l e .

The requirements for physician 
services in N l ’s are affected by a recent 
amendment to section 1 9 1 9 ( b ) ( 0 ) ( A )  of 
the Act, which serves as the statutory 
basis for these requirements. Prior to its 
amendment, this section o f tiie A c t was 
identical to seciion 1 0 1 9 ( b ) ( 0 ) ( A )  (for 
SNFs) in requiring lhat each resident's 
care be provided under the supervision 
o f a physician. However, section 4 8 0 1 ( d )  
of O B R A  ' 9 0  has created an alternative 
to physician supervision in NFs, by 
giving States the option o f permitting 
supervision by " *  * * a nurse 
practitioner, clinical nurse specialist, or 
physician assistant who is not nn
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e m p l o y e e  o f  t h e  f u c i l i t y  b u t  w h o  i s  
w o r k i n g  i n  c o l l a b o r a t i o n  w i t h  a  
p h y s i c i u n  * * * . "  T h i s  m e a n s  t h u t  t h e  
s t a t u t o r y  r e q u i r e m e n t  f o r  p h y s i c i a n  
s u p e r v i s i o n  i r .  N F s ,  a s  w e l l  a s  t h o  f u l l  
r a n g e  o f  r e g u l a t o r y  r e q u i r e m e n t s  o n  
p h y s i c i a n  s e r v i c e s  i n  N F s  t h u t  f l o w s  
f r o m  t h i s  s t u t u t o r y  r e q u i r e m e n t ,  c u n  
n o w  b e  s a t i s f i e d  w h e n  p e r f o r m e d  b y  t h e  
t y p e s  o f  p h y s i c i a n  e x t e n d e r s  s p e c i f i e d  i n  
t h e  l a w ,  i f  a  S t a t o  s o  e l e c t s .  T h e r e f o r e ,  
w e  a r e  a d d i n g  a  n e w  p a r a g r a p h  ( f )  
“ P e r f o r m a n c e  o f  p h y s i c i a n  t a s k s  i n  
N F s , ”  t o  t h i s  s e c t i o n  t o  i n d i c a t e  t h a t ,  a t  
S t a t e  d i s c r e t i o n ,  a n y  p h y s i c i a n  
r e q u i r e m e n t  i n  u  N F  ( i n c l u d i n g  t u s k s  
w h i c h  t h e  r e g u l a t i o n s  s p e c i f y  m u s t  b e  
p e r f o r m e d  p e r s o n a l l y  b y  t h e  p h y s i c i a n ,  
s u c h  a s  p h y s i c i a n  v i s i t s  a n d  a d m i s s i o n  
r e c o m m e n d a t i o n s )  m a y  u l s o  b e  s a t i s f i e d  
w h e n  p e r f o r m e d  b y  t h e  t y p e s  o f  
p h y s i c i a n  e x t e n d e r s  s p e c i f i e d  i n  I h e  l a w ,  
w o r k i n g  i n  c o l l a b o r a t i o n  w i t h  a  
p h y s i c i a n .  ( I n  t h i s  c o n t e x t ,  w e  i n t e n d  t o  
u s e  t h e  d e f i n i t i o n  o f ‘ ' c o l l a b o r a t i o n "  
c o n t a i n e d  i n  s e c t i o n  1 0 0 1  ( u a )  ( 4 )  o f  t h e  
A c t ,  w h i c h  w i l l  b e  i m p l e m e n t e d  i n  a  
s e p a r a t e  s e t  o f  r e g u l a t i o n s .  W h e n  t h o s e  
r e g u l a t i o n s  a r e  p u b l i s h e d ,  w c  w i l l  i n s e r t  
a  c r o s s - r e f e r e n c e  t o  t h e m  i n  §  4 0 3 . 4 0 ( f ) . )

I n  v i e w  o f  o u r  b r o a d  o b j e c t i v e  o f  
m a k i n g  r e q u i r e m e n t s  f o r  S N F s  a n d  N F s  
a s  s i m i l a r  a s  p o s s i b l e ,  i t  m a y  b e  a s k e d  
w h e t h e r  t h e s e  n e w  p r o v i s i o n s  s h o u l d  b e  
e x t e n d e d  t o  S N F s  a s  w e l l  a s  N F s .  
C o n g r e s s ,  h o w e v e r ,  i n  a m e n d i n g  t h e  N F  
p r o v i s i o n  a t  s e c t i o n  1 9 1 9 ( b ) ( 0 ) ( A )  o f  t h e  
A c t ,  d e c l i n e d  t o  m a k e  a  s i m i l a r  
a m e n d m e n t  t o  t h e  c o r r e s p o n d i n g  S N F  
p r o v i s i o n  a t  s e c t i o n  1 0 1 9 ( b ) ( 6 ) ( A ) ,  t h u s  
l e a v i n g  u n c h a n g e d  t h e  e x i s t i n g  
r e q u i r e m e n t  f o r  p h y s i c i a n  s u p e r v i s i o n  i n  
S N F s .  T h e r e f o r e ,  w e  a r e  l e a v i n g  i n t a c t  
t h e  e x i s t i n g  p r o v i s i o n s  o n  p h y s i c i a n  
d e l e g a t i o n  o f  t a s k s  c o n t a i n e d  i n  
p u r u g r u p h  ( e )  o f  t h i s  s e c t i o n ,  b u t  w e  o r e  
r e v i s i n g  t h a t  p a r a g r a p h  t o  c l a r i f y  t h a t  i t  
n o w  a p p l i e s  o n l y  t o  M e d i c a r e  S N F s .
T h i s  m e a n s  t h a t  t h e  e x t e n t  t o  w h i c h  
p h y s i c i a n  s e r v i c e s  a r e  d e l e g a t e d  t o  
p h y s i c i a n  e x t e n d e r s  i n  S N F s  w i l l  
c o n t i n u e  t o  b e  d e t e r m i n e d  b y  t h e  
p r o v . o . o n s  o f  §  4 8 3 . 4 0 ( e ) ,  w h i l e  t h e  
e x t e n t  t o  w h i c h  t h e s e  s o r v i c e s  a r e  
p e r f o r m e d  b y  p h y s i c i a n  e x t e n d e r s  i n  
N F s  w i l l  b e  d e t e r m i n e d  b y  t h e  
i n d i v i d u a l  S t u t e s  u n d e r  n e w  §  4 0 3 . 4 0 ( f ) .

S u m m a r y  o f  C h a n g e s  t o  §  4 0 3 . 4 0

A s  u  r e s u l t  o f  o u r  e v a l u a t i o n  o f  
c o m m e n t s ,  w e  a r e  m a k i n g  t h e  f o l l o w i n g  
c h a n g e s  i n  a d d i t i o n  t o  m i n o r  l e c h n i c u t  
o r  e d i t o r i a l  v e r s i o n ; '

* I n  t h e  i n t r o d u -  r y  m a t e r i a l  i n  
§  4 8 3 . 4 0 ,  w e  c l a r i l  ( h a t  t h e  p h y s i c i a n ' s  
a p p r o v a l  o f  a  r e c c  . m e n d u t i o n  t o  a d m i t  
a  p e r s o n  m u s t  b e  i n  w r i t i n g .

•  I n  §  4 8 3 . 4 0 ( b ) ( 3 ) ,  w e  a d d  t h e  
r e q u i r e m e n t  t h a t  t h e  p h y s i c i a n  m u s t  
d a t e  a l l  o r d e r s .

•  I n  §  4 0 3 . 4 0 ( c ) ,  w e  e l i m i n a t e  t h e  
f r e q u e n c y  o f  v i s i t  i n t e r v a l  a p p l i c a b l e  t o  
M e d i c a i d  N F s  a n d  a p p l y  t h e  
r e q u i r e m e n t s ,  f o r m e r l y  a p p l i c a b l e  t o  
S N F  r e s i d e n t s ,  t o  a l l  l o n g  t e r m  c a r e  
f a c i l i t i e s .

•  l n  §  4 0 3 . 4 0  ( c )  u n d  ( e ) ,  w c  a d d  
c l i n i c a l  n u r s e  s p e c i a l i s t  a s  u n  i n d i v i d u a l  
t o  w h o m  a  p h y s i c i a n  m a y  d e l e g u t e  
t a s k s .  W e  a l s o  c l a r i f y  t h a t  p a r a g r a p h  ( e )  
a p p l i e s  o n l y  t o  p h y s i c i a n  s e r v i c e s  i n  
S N F s .

•  I n  §  4 0 3 . 4 0 ( f ) ,  w c  a r c  a d d i n g  a  
p r o v i s i o n  w h i c h  d e a l s  w i t h  p e r f o r m a n c e  
o f  p h y s i c i a n  s e r v i c e s  i n  N F s .

Section 483.45 Specialized 
Rehabilitative Services
S u m m a r y  o f  P r o v i s i o n s

S e c t i o n  4 8 3 . 4 5  s p e c i f i e s  t h a t  f a c i l i t i e s  
t h a t  p r o v i d e  r e h a b i l i t a t i v e  s e r v i c e s  m u s t  
e i t h e r  f u r n i s h  t h e m  d i r e c t l y  o r  a r r a n g e  t o  
o b t a i n  t h e m  f r o m  n  p r o v i d e r  o f  
r e h a b i l i t a t i v e  s e r v i c e s .  T h e  r u l e  
i n d i c a t e s  i n  t h e  i n t r o d u c t o r y  s t a t e m e n t  
t h a t  a  f a c i l i t y  m u s t  p r o v i d e  
r e h a b i l i t a t i v e  s e r v i c e s  t o  e v e r y  r e s i d e n t  
i t  a d m i t s  a n d  i n c l u d e s  e x a m p l e s  o f  
r e h a b i l i t a t i v e  s e r v i c e s .  S e c t i o n  4 8 3 . 4 5  
a l s o  i n c l u d e s  r e q u i r e m e n t s  d e a l i n g  w i t h  
p r o v i s i o n  o f  s e r v i c e s  a n d  q u a l i f i c a t i o n s .

C o m m e n t s  a n d  R e s p o n s e s

Comment: M a n y  c o m m e n t e r s  o b j e c t e d  
t o  r e q u i r i n g  t h a t  f a c i l i t i e s  p r o v i d e  
r e h a b i l i t a t i v e  s e r v i c e s  t o  a l l  r e s i d e n t s  
a n d  r e c o m m e n d e d  t h a t  t h e s e  s e r v i c e s  b e  
p r o v i d e d  o n l y  t o  p a t i e n t s  w h o  n e e d  
t h e m .

Response: W e  a g r e e  t h a t  t h e s e  
s e r v i c e s  s h o u l d  b e  p r o v i d e d  o n l y  t o  
p a t i e n t s  w h o  n e e d  t h e m ,  n n d  w e  
i n d i c a t e d  i n  §  4 8 3 . 4 5 ( a )  o f  t h e  F e b r u a r y  2  
r u l e  t h a t  t h e s e  s e r v i c e s  a r e  t o  b e  
p r o v i d e d  w h e n  t h e y  a r e  r e q u i r e d  i n  a  
r e s i d e n t ' s  c o m p r e h e n s i v e  p l a n  o f  c a r e .
T o  r e m o v e  a m b i g u i t y ,  w e  h a v e  r e m o v e d  
t h e  i n t r o d u c t o r y  s t a t e m e n t  t h a t  
a p p e a r e d  t o  c o n f l i c t  w i t h  §  4 8 3 . 4 5 ( a )  n n d  
i n c o r p o r a t e d  t h e  e x a m p l e s  i n t o  
§  4 B 3 . 4 5 ( u ) .

Comment: A  n u m b e r  o f  c o m m e n l e r s  
s u g g e s t e d  l h a t  t h e  s e c t i o n  o n  s p e c i a l i z e d  
r e h a b i l i t a t i v e  s e r v i c e s  b e  e x p a n d e d  t o  
i n c l u d e  m e n t a l  h e a l t h  s e r v i c e s .  S o m e  o f  
t h e m  s u g g e s t e d  t h a t  t h e  t e r m  
" p s y c h i a t r i c  r e h a b i l i t a t i o n "  b e  u s e d  i n  
t i i i s  s e c t i o n  t o  d e s c r i b e  t h e  s e r v i c e s  t o  
b e  p r o v i d e d .

Response: W e  n g r e e  w i t i i  t h e  
c o m m e n t e r s  t h a t  t h e s e  s e r v i c e s  a r e  
r e q u i r e d  u n d e r  s e c t i o n s  1 8 1 9 ( b ) ( 4 )  u n d  
1 9 1 9 ( b ) ( 4 )  o f  t h e  l a w  n n d ,  i n  t h e  
F e b r u a r y  2  r u l e  w e  i n c l u d e d  t h e m  u n d e r  
t h e  q u a l i t y  o f  c a r e  s e c t i o n .  W e  n l s o

a g r e e  t h a t  t h e  s p e c i a l i z e d  r e h a b i l i t a t i v e  
s e r v i c e s  s e c t i o n  s h o u l d  b e  r e v i s e d  t o  
r e f l e c t  t h e s e  s e r v i c e s .  T h e  O D R A  ' 9 0  
a m e n d m e n t s  t o  t h e s e  s e c t i o n s  c o n f i r m  
o u r  v i e w .  T h e r e f o r e ,  w c  h a v e  a d d e d  t h e  
w o r d s  r e h a b i l i t a t i v e  s o r v i c e s  f o r  m e n t a l  
i l l n e s s  a n d  m e n t a l  r e t a r d a t i o n  l o  t h e  l i s t  
o f  s e r v i c e s  i n  t h i s  s e c t i o n .

Comment: A  f e w  c o m m e n l e r s  s l u l e d  
t h a t  I I C F A  s h o u l d  o n l y  r e q u i r e  
s p e c i a l i z e d  r e h u b i l i t a t i v e  s e r v i c e s  t o  t h e  
e x t e n t  t h a t  t h e  s e r v i c e s  a r e  o t h e r w i s e  
c o v e r e d  i n  t h e  S t a t e  p l a n .

Response: S p e c i a l i z e d  r e h a b i l i t a t i v e  
s e r v i c e s  a r e  c o n s i d e r e d  a  n u r s i n g  
f a c i l i t y  s e r v i c e  a n d .  t h u s ,  a r c  i n c l u d e d  
w i t h i n  t h e  s c o p e  o f  f a c i l i t y  s e r v i c e s .  
T h e y  m u s t  b e  p r o v i d e d  t o  f a c i l i t y  
p u t i e n t s  w h o  n e e d  t h e m  e v e n  w h e n  t h e  
s e r v i c e s  a r c  n o t  s p e c i f i c a l l y  e n u m e r a t e d  
i n  t h e  S l a t e  p l a n .  T h a t  i s ,  s u c h  s e r v i c e s  
a r e  c o v e r e d  N F  s e r v i c e s  a n d  e l i g i b l e  f o r  
F e d e r a l  F i n a n c i a l  P a r t i c i p a t i o n  w h e n  
p r o v i d e d  t o  M e d i c a i d  r e s i d e n t s  o f  a n  
N F .  T h e r e f o r e ,  n o  c h a n g e  h a s  b e e n  m a d e  
i n  r e s p o n s e  t o  t h e s e  c o m m e n t s .

Comment: A  f e w  c o m m e n t e r s  a s k e d  
t h a t  w c  c l u r i f y  w h e t h e r  a  f e e  c a n  b e  
c h a r g e d  f o r  r e h a b i l i t a t i v e  s e r v i c e s  i n  
o r d e r  t o  i n s u r e  a d e q u a t e  r e i m b u r s e m e n t  
t o  t h e  f u c i l i t y .

Response: N o  f e e  c a n  b e  c h a r g e d  t o  a  
M e d i c a i d  r e c i p i e n t  f o r  s p e c i a l i z e d  
r e h u b i l i t a t i v e  s e r v i c e s  b e c a u s e  t h e y  a r e  
c o v e r e d  f a c i l i t y  s e r v i c e s .

Comment: T w o  c o m m e n t e r s  i n d i c a t e d  
t h a t  H C F A  s h o u l d  r e q u i r e  t h a t  
r e h u b i l i t a t i v e  s e r v i c e s  b e  p r o v i d e d  t o  
e v e r y  p a t i e n t .

Response: W e  d o  n o t  b e l i e v e  l h a t  
t h e s e  s e r v i c e s  s h o u l d  b e  p r o v i d e d  t o  a n y  
p a t i e n t  w h o  d o e s  n o t  n e e d  t h e m ,  u n d  w o  
b e l i e v e  t h e  d e l e t i o n  o f  t h e  i n t r o d u c t o r y  
s t a t e m e n t  r e f e r r e d  t o  e a r l i e r  c l a r i f i e d  t h e  
r u l e  t o  r e f l e c t  t h i s  p o l i c y .

Comment: O n e  c o m m e n t e r  s t u t e d  t h a t  
H C F A  s h o u l d  n o t  r e q u i r e  t h u t  e v e r y  
f a c i l i t y  p r o v i d e  s p e c i a l i z e d  
r e h a b i l i t a t i v e  s e r v i c e s .

Response: A  f a c i l i t y  d o e s  n o t  h a v e  l o  
p r o v i d e  r e h a b i l i t a t i v e  s e r v i c e s  i f  i t  d o e s  
n o t  h a v e  r e s i d e n t s  w h o  r e q u i r e  t h e s e  
s e r v i c e s .  I f  a  r e s i d e n t  d e v e l o p s  a  n e e d  
f o r  t h e s e  s e r v i c e s  a f t e r  a d m i s s i o n ,  t h e  
f a c i l i t y  m u s t  e i t h e r  a r r a n g e  t o  p r o v i d e  
t h e  s e r v i c e s ,  o r ,  w h e r e  a p p r o p r i a t e ,  
a r r a n g e  t o  t r a n s f e r  t h o  p a t i e n t  t o  a  
f a c i l i t y  t h a t  c a n  p r o v i d e  I h e  s e r v i c e s .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
l h a t  w c  i n c l u d e  u  r e f e r e n c e  t o  t h o  
t r a n s f e r  r e q u i r e m e n t s  u n d e r  §  4 8 3 . 1 2  f o r  
f a c i l i t i e s  t h a t  a r c  u n a b l e  t o  m e e t  u  
r e s i d e n t ' s  r e h a b i l i t a t i v e  s e r v i c e  n e e d s .

Response: T h i s  i s  I h e  a p p r o p r i a t e  
r e f e r e n c e  f o r  f a c i l i t i e s  t h a t  m u s t  t r a n s f e r  
p a t i e n t s  t o  o b t a i n  n e e d e d  s e r v i c e s .  W e  
h a v e  n o t . a d d e d  a  c r o s s - r c f c r c n c o  i n  thlB 
s e c t i o n  b e c a u s e  w e  d o  n o t  b e l i e v e  t h a t  It
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i s  n e c e s s a r y ;  f a c i l i t i e s  s h o u l d  h a v e  a n  
a w a r e n e s s  o f  t h e  t r a n s f e r  r e q u i r e m e n t s  
w h i c h  m a y  n e e d  t o  b e  m e t  i n  a  n u m b e r  
o f  s i t u a t i o n s .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
l h a t  w e  a d d  r e s p i r a t o r y  c u r e  a s  u n  
e x a m p l e  o f  r e h a b i l i t a t i v e  s o r v i c e s ,  a n  
a n o t h e r  s u g g e s t e d  t h a t  w e  a d d  
u u d i o l o g y  a s  u n  e x a m p l e .

Response: W e  h a v e  n o t  u d d e d  t h e s e  
e x a m p l e s  b e c a u s e  w e  b e l i e v e  t h u t  t h e  
e x a m p l e s  a l r e a d y  i n c l u d e d  a r e  
s u f f i c i e n t ;  t h i s  g r o u p  o f  e x a m p l e s  i s  n o t  
i n t e n d e d  t o  b e  a n  i n c l u s i v e  l i s t  o f  
s e r v i c e s .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  w e  d e l e t e  t h e  t e r m  " s p e c i a l i z e d "  
s i n c e  i t  s e e m s  u n n e c e s s a r y .

Response: W e  h a v e  n o t  d e l e t e d  t h i s  
t e r m .  I t  s e r v e s  t o  d i f f e r e n t i a t e  t h e s e  
s e r v i c e s  f r o m  g e n e r u l  r e h a b i l i t a t i v e  
s e r v i c e s  p r o v i d e d  b y  n u r s e s .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  w e  r e q u i r e  u n d e r  §  4 8 3 . 4 5 ( b )  t h a t  
q u a l i f i e d  p e r s o n n e l  b e  c e r t i f i e d  o r  
l i c e n s e d .

Response: A l l  p r o f e s s i o n a l  s t a f f  m u s t  
b e  l i c e n s e d ,  c e r t i f i e d ,  o r  r e g i s t e r e d  i n  
a c c o r d a n c e  w i t h  a p p l i c a b l e  S t a t e  l a w s  
a s  r e q u i r e d  u n d e r  §  4 8 3 . 7 5 ( g ) ( 2 ) .

Comment: O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  w e  l i n k  r e h a b i l i t a t i v e  s e r v i c e s  t o  
I h e  m u l t i d i s c i p l i n a r y  a s s e s s m e n t  u n d  
t h e  q u u i i t y  o f  c a r e  a n d  q u a l i t y  o f  l i f e  
r e q u i r e m e n t s .  T h i s  c o m m e n t e r  a l s o  
s u g g e s t e d  t h a t  w c  r e q u i r e  a d e q u a t e  s t a f f  
t o  s u p p o r t  p r o f e s s i o n a l  r e h a b i l i t a t i v e  
s e r v i c e  p r o v i d e r s .  F i n a l l y ,  i t  w a s  
s u g g e s t e d  w e  r e t a i n  o u r  c u r r e n t  
r e q u i r e m e n t s  f u r  a  s a f e  a n d  a d e q u a t e  
s p a c e  t o  p r o v i d e  t h e s e  s e r v i c e s .

Response: A l l  s e r v i c e s  a r e  t o  b e  
c o n s i d e r e d  i n  t h e  q u a l i t y  o f  c a r e  a n d  
q u a l i t y  o f  l i f e  r e q u i r e m e n t s ;  w e  d o  n o t  
b e l i e v e  i t  i s  n e c e s s a r y  t o  c r o s s  r e f e r  
e v e r y  s e r v i c e  t o  t h e s e  r e q u i r e m e n t s .  W e  
h a v e  n o t  a d d e d  s p e c i f i c  r e q u i r e m e n t s  
r e l a t i n g  t o  s p a c e  b e c a u s e  w e  b e l i e v e  
t h a t  t h e  r e q u i r e m e n t  a t  §  4 8 3 . 7 0 ( c ) ( 1 )  
a l r e a d y  r e q u i r e s  s u f f i c i e n t  s p a c e  f o r  
h e a l t h  s e r v i c e s .  A n  f o r  s u p p o r t  
p e r s o n n e l  w e  b e l i e v e  t h a t  u n d e r  a n  
o u t c o m e  a p p r o a c h  t o  r e g u l a t i o n  i t  i s  
p r e f e r a b l e  l o  a l l o w  f a c i l i t i e s  m a x i m u m  
f l e x i b i l i t y  i n  t h e s e  m a t t e r s .

Comment' T w o  c o m m e n t e r s  r e q u e s t e d  
t h a t  w e  r e i n s t a t e  p r e v i o u s  r e q u i r e m e n t s  
r e l a t i n g  t o  p r o g r e s s  n o t e s  n n d  p e r s o n n e l  
q u a l i f i c a t i o n s .

Response: W e  d o  n o t  b e l i e v e  t h a t  
r e q u i r e m e n t s  c o n c e r n i n g  p r o g r e s s  n o t e s  
a r e  a p p r o p r i a t e  i n  u n  o u t c o m e - o r i e n t e d  
r e g u l a t i o n .  T h e  p e r s o n n e l  q u a l i f i c a t i o n s  
r e q u i r e m e n t s  a r c  n o w  i n  §  4 8 3 . 7 5 ( g ) ( 2 ) .

S u m m a r y  o f  C h a n g e s  t o  §  4 8 3 . 4 5

A s  u  r e s u l t  o f  o u r  e v a l u a t i o n  o f  
c o m m e n t s  w o  a r e  m a k i n g  t h e  f o l l o w i n g  
c h a n g e s :

•  W e  are deleting the introductory 
material of §  4 8 3 . 4 5  and adding 
corresponding material to paragraph (a). 
W e  also list rehabilitative services for 
mental illness and mental retardation in 
the list o f examples o f specialized 
services.

Section 483.55 Dental Services 
S u m m a r y  o f  P r o v i s i o n

Section 4 8 3 . 5 5  requires that facilities 
assist residents in obtaining routine and 
emergency dcntul carc, and ensure that 
a dentist is available, and if  necessary, 
assist residents in making appointments 
and in arranging for transportation to 
and from the dentist's office.

W e  received comments expressing a 
variety o f concerns about the provisions 
of the final regulations contained in 
§  4 8 3 . 5 5  (a), advisory dentist, and (b), 
outside services. These paragraphs were 
lo be in effect only during the period 
prior to October 1 , 1 9 9 0 .  Since Congress 
has now  imposed a moratorium on 
implementing any portion o f the final 
regulations prior to October 1 , 1 9 9 0 ,  the 
concerns expressed about these 
provisions have been rendered moot, 
and w e  are deleting §  4 8 3 . 5 5  (a) and (b) 
from the regulations. W e  also received 
comments regarding the possible 
prospective application, as o f October 1, 
1 9 9 0 ,  o f individual provisions contained 
in these two sections, ns discussed 
below.

S e c t i o n  4 8 3 . 5 5 ( c )  ( r e d e s i g n u t e d  t o  
§  4 8 3 . 5 5 ( a )  in t h i s  f i n a l  r u l e )  s p e c i f i e s  
t h a t  a n  S N F  m u s t  p r o v i d e  o r  o b t a i n  f r o m  
a n  o u t s i d e  r e s c u r c e  r o u t i n e  n n d  
e m e r g e n c y  s e r v i c e  t o  m e e t  t h e  n e e d s  o f  
e a c h  r e s i d e n t ,  n n d  m a y  c h a r g e  a n  
a d d i t i o n a l  a m o u n t  f o r  t h e  s e r v i c e s .

S e c t i o n  4 8 3 . 5 5 ( d )  ( r e d e s i g n a t e d  l o  
§  4 8 3 . 5 5 ( b )  i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
t h a t  n n  N F m u s t  p r o v i d e  o r  o b t a i n  f r o m  
a n  o u t s i d e  r e s o u r c e ,  r o u t i n e  d c n t u l  
s e r v i c e s  ( t o  t h e  e x t e n t  c o v e r e d  u n d e r  t h e  
S t a t e  p l a n )  a n d  e m e r g e n c y  d e n t a l  
s e r v i c e s  f o r  e a c h  r e s i d e n t .

Comments and Responses

Comment: Several commenlers asked 
w hy Ihe requirement for un advisory 
dentist (in regulations at §  4 0 5 . 1 1 2 9 ( a )  
only through September 3 0 , 1 9 9 0 )  is 
discontinued and suggested retaining 
the requirement beyond that date.

Response: The  elimination of the 
advisory dentist requirement, effective 
October 1 , 1 9 9 0 ,  is part o f the dental 
services regulations overall shift in 
emphasis effective on that date. Prior to 
October 1 , 1 9 9 0 ,  under the S N F  
regulations n facility must assist its 
residents in obtuining dental services on 
their own: thus, making it necessary to 
specify the involvement o f nn ndvisory

d e n t i s t  i n  o r d e r  t o  e n s u r e  t h a t  f a c i l i t y  
s t a f f  r e c e i v e  a p p r o p r i a t e  a d v i c e  a n d  
c o n s u l t a t i o n  o n  d e n i a l  i s s u e s .  E f f e c t i v e  
O c t o b e r  1 , 1 9 0 0 ,  h o w e v e r ,  f a c  i l i t i e s  o r e  
d i r e c t l y  r e s p o n s i b l e  f o r  t h e  d e n t a l  c a r e  
n e e d s  o f  t h e i r  r e s i d e n t s ,  n s  s p e c i f i e d  i n  
O B R A  ' 0 7 .  ( I n  a d d i t i o n ,  §  4 8 3 . 2 0 l b ) ( 2 ) ( i x )  
s p e c i f i e s  a  r e s i d e n t ' s  d e n t a l  c o n d i t i o n  o s  
o n e  o f  t h e  r e q u i r e d  e l e m e n t s  o f  t h e  
c o m p r e h e n s i v e  r e s i d e n t  a s s e s s m e n t . )  
E f f e c t i v e  O c t o b e r  1 , 1 0 9 0 ,  w h e n  t h e  
f a c i l i t y  a s s u m e s  d i r e c t  r e s p o n s i b i l i t y  f o r  
t h e  d e n t a l  c a r e  n e e d s  o f  i t s  r e s i d e n t s ,  i t  
i s  r e s p o n s i b l e  o s  w e l l  f o r  s e e i n g  t h a t  
9 u c h  s e r v i c e s  o r e  f u r n i s h e d  i n  
a c c o r d a n c e  w i t h  a c c e p t e d  p r o f e s s i o n a l  
s t a n d a r d s  a n d  p r i n c i p l e s  ( s i  -  
§  4 8 3 . 7 5 ( b ) ) .  T h e r e f o r e ,  w e  b e l i e v e  t h a t  a  
s e p a r a t e ,  p r e s c r i p t i v e  r e q u i r e m e n t  f o r  
o b t a i n i n g  p r o f e s s i o n a l  c o n s u l t a t i o n  u n d  
a d v i c e  o n  d e n t a l  m a t t e r s  i s  n o  l o n g e r  
n e c e s s a r y  a f t e r  O c t o b e r  1 , 1 9 9 0 .

Comment S o m e  c o m m e r . t e r s  n o t e d  
t h a t  t h e  p r o v i s i o n s  o f  §  4 8 3 . 5 5 ( b )  ( 1 )  
t h r o u g h  ( 4 )  s t a t e  t h a t  t h e y  a r e  i n  e f f e c t  
o n l y  a f t e r  O c t o b e r  1 . 1 9 9 0 .  T h e y  i n q u i r e d  
w h e t h e r  t h o s e  s e r v i c e  r e q u i r e m e n t s  a n d  
t h o s e  l i s t e d  i n  §  4 0 5 . 1 1 2 9 ( b )  o f  t i i e  S N F  
r e g u l a t i o n s  ( a s s i s t a n c e  w i t h  u r r a n g i n g  
a p p o i n t m e n t s  a n d  t r a n s p o r t a t i o n ) ,  
w h i c h  a l s o  a r e  n o t  i n  e f f e c t  a s  o f  
O c t o b e r  1 , 1 9 9 0 ,  w i l l  b e  r e q u i r e d  a f t e r  
O c t o b e r  1 . 1 9 9 0 .

Response: B u s e d  o n  t h e  o r i g i n a l  
e f f e c t i v e  d a t e  o f  O c t o b e r  1 . 1 9 8 9 ,  
c o n t a i n e d  i n  t h e  F e b r u a r y  2 , 1 9 8 3  r u l e s ,  
t h e s e  r e q u i r e m e n t s  w e r e  i n t e n d e d  t o  
c l a r i f y  w h a t  s e r v i c e  r e q u i r e m e n t s  a p p l y  
d u r i n g  t h e  i n t e r v a l  O c t o b e r  1 , 1 9 8 9  t o  
O c t o b e r  1 , 1 9 9 0 .  W e  d i d  n o t  i n t e n d  t o  
d i s c o n t i n u e  t h e  r e q u i r e m e n t s  c o n c e r n i n g  
a s s i s t a n c e  i n  m a k i n g  a p p o i n t m e n t s ,  
a r r a n g i n g  f o r  t r a n s p o r t a t i o n  a n d  
r e f e r r i n g  p a t i e n t s  w i t h  l o s t  o r  d a m a g e d  
d e n t u r e s .  T h e s e  r e q u i r e m e n t s  w e r e  
i n t e n d e d  t o  r e m a i n  i n  e f f e c t  a f t e r  
O c t o b e r  1 . 1 9 9 0 ,  a n d  w e  a r e  r e v i s i n g  t h e  
d e n t a l  s e r v i c e s  r e g u l a t i o n s  t h a t  b e c o m e  
e f f e c t i v e  o n  O c t o b e r  1 , 1 9 9 0 ,  t o  i n c l u d e  
a n  e x p l i c i t  r e f e r e n c e  t o  t h e m .

Comment: O n e  c o m m e n t e r  o x p i e s s e d  
s u p p o r t  f o r  t h e  i n t r o d u c t o r y  s t a t e m e n t ' s  
r e q u i r e m e n t  t h a t  t h e  f a c i l i t y  a s s i s t  
r e s i d e n t s  i n  o b t a i n i n g  r o u t i n e  a n d  2 4 -  
h o u r  e m e r g e n c y  d e n t a l  c u r e .  S e v e r a l  
c o m m e n l e r s  n o t e d  t h a t  t h e  w o r d i n g  o f  
§  4 0 3 . 5 5 ( c ) ( 2 ) ,  w h i c h  p e r m i t s  S N F s  t o  
c h a r g e  a n  a d d i t i o n a l  a m o u n t  o n l y  f o r  
e m e r g e n c y  d e n t a l  s e r v i c e s ,  d o c s  n o t  
a p p e a r  c o n s i s t e n t  w i t h  t h e  t e x t  a t  t h e  
e n d  o f  s e c t i o n  1 8 1 9 ( b ) ( 4 ) ( A )  o f  t h e  A c t ,  
w h i c h  r e f e r s  t o  r o u t i n e  a s  w e l l  a s  
e m e r g e n c y  d e n t a l  s e r v i c e s .  O t h e r s  
s u g g e s t e d  t h u t  t h e  w o r d i n g  s h o u l d  h e  
m a d e  m o r e  s i m i l a r  t o  t h a t  o f  t h e  l a w  b y  
s t a t i n g  t h a t  t h e  S N F  " i s  n o t  r e q u i r e d  t o  
p r o v l d o  o r  a r r a n g e  f o r "  t h e s e  s e r v i c e s  
w i t h o u t  a d d i t i o n a l  c h a r g e ,
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Response: W c  a g r e e  w i t h  t h e  
c o m m e n t e r  t h a t  t h e  w o r d i n g  i s  n o t  
c o n s i s t e n t  w i t h  t h e  c o r r e s p o n d i n g  
p o r t i o n  o f  s e c t i o n  1 8 1 9  o f  t h e  A c t ,  n n d  
w o  a r c  r e v i s i n g  i t  t o  c o n f o r m  t o  t h a t  
p r o v i s i o n .  D u e  t o  r e m o v a l  o f  o u t d a t e d  
m a t e r i a l ,  t h e  c h a n g e  a p p e a r s  o t  n e w  
§  4 8 3 . 5 5 ( a ) ( 2 )

Comment: S o m e  c o m m e n t e r s  
e x p r e s s e d  c o n c e r n  w i t h  §  4 8 3 . 5 5 ( d ) ( 1 )  
( r e d e s i g n a t e d  t o  §  4 8 3 . 5 5 ( b ) ( 1 )  i n  t h i s  
f i n a l  r u l e )  w h i c h  r e q u i r e s  M e d i c a i d  N F s ,  
e f f e c t i v e  O c t o b e r  1 , 1 9 9 0 ,  t o  f u r n i s h  
r o u t i n e  d e n t a l  s e r v i c e s ,  b u t  o n l y  t o  t h e  
e x t e n t  t h a t  s u c h  s e r v i c e s  a r c  c o v e r e d  
u n d e r  t h e  M e d i c a i d  S l a t e  p l a n .  S e v e r a l  
c o m m e n t e r s  r e q u e s t e d  c l a r i f i c a t i o n  
r e g a r d i n g  t h e  f a c i l i t y ' s  f i n a n c i a l  
r e s p o n s i b i l i t y  f o r  d e n i a l  s e r v i c e s  
g e n e r a l l y ,  a n d  s p e c i f i c a l l y  w i t h  r e g a r d  
t o  r o u t i n e  d e n t a l  s e r v i c e s  t h u t  u r e  n o t  
c o v e r e d  i n  t h e  S t a t e  p l a n .  A n o t h e r  
c o m m e n t e r  s u g g e s t e d  t h a t  t h e  
r e g u l a t i o n s  b e  r e v i s e d  t o  i n c l u d e  t h e  
q u u l i f i c u t i o n  c o n t a i n e d  i n  t h e  l u w ,  t h a t  
s e r v i c e s  a r e  o n l y  r e q u i r e d  t o  t h e  e x t e n t  
t h a t  t h e y  a r c  n e e d e d  t o  f u l f i l l  t h e  
r e s i d e n t ' s  p l a n  o f  c a r e .

Response: W e  b e l i e v e  t h a t  s e c t i o n  
1 9 1 8 ( b ) ( 4 ) A ) ( v i )  o f  t h e  A c t  c l e a r l y  
s p e c i f i e s  t h a t  N F s  a r e  r e s p o n s i b l e  f o r  
p r o v i d i n g  o r  a r r a n g i n g  f o r  r o u t i n e  d e n t a l  
s e r v i c e s  o n l y  t o  t i n ;  e x t e n t  t h a t  s u c h  
s e r v i c e s  a r e  c o v e r e d  u n d e r  t h e  M e d i c a i d  
S t a t e  p l a n ,  n n d  t h a t  t h e  w o r d i n g  o f  t h e  
n e w  §  4 8 3 . 5 5 ( b )  r e f l e c t s  t h i s .  S i m i l a r l y ,  
t h e  w o r d i n g  o f  t h e  n e w  §  4 8 3 . 5 5 ( a ) ,  n s  
w c  a r e  r e v i s i n g  i t ,  w i l l  m a k e  c l e a r  t h a t  
M e d i c a r e  S N F s  w i l l  b e  a l l o w e d  t o  
i m p o s e  a n  a d d i t i o n a l  c h a r g e  f o r  
f u r n i s h i n g  r o u t i n e  u n d  e m e r g e n c y  d e n t a l  
s e r v i c e s .  W i t h  r e g a r d  t o  I h e  c o m m e n t  o n  
t h e  p l a n  o f  c a r e ,  w e  a g r e e  t h a t  s e c t i o n s  
1 8 l 9 ( b ) ( 4 ) ( A ) ( v i )  a n d  1 0 1 9 ( b ) ( 4 ) [ A ) ( v i )  o f  
t h e  A c t  m u k e  t h e  f a c i l i t y  r e s p o n s i b l e  f u r  
p r o v i d i n g  d e n t a l  s e r v i c e s  o n l y  t o  t h e  
e x t e n t  t h a t  t h e y  o r e  n e e d e d  t o  f u l f i l l  t h e  
r e s i d e n t ’ s  p l a n  o f  c a r c .  H o w e v e r ,  a s  
d e s c r i b e d  i n  s e c t i o n s  1 8 1 9 ( b ) ( 2 )  a n d  
1 9 1 9 ( b ) ( 2 ) ,  I h e  o b j e c t i v e  o f  t h e  p l a n  o f  
c a r e  i s  t o  " a t t a i n  o r  m a i n t a i n  t h e  h i g h e s t  
p r a c t i c a b l e  p h y s i c a l ,  m e n i a l ,  a n d  
p s y c h o s o c i u l  w e l l - b e i n g  o f  e u c h  r e s i d e n t
 F u r t h e r ,  t h e  o p e r a t i v e  w o r d i n g  i n
the denial services clause in the law 
itself refers to the provision o f denial 
services "to  meet Ihe needs o f each 
resident", which w c  believe is 
consistent with the stated objective of 
the plan of cure. Consistent with t h o  
statute, this wording is already reflected 
in the regulations describing dcntul 
services requirements for NFs, nnd we 
are adding it to the regulations for SNFs.

S u m m a r y  o f  C h a n g e s  t o  8  4 8 3 . 5 5

W e  a r e d o l e t i n g  m a t e r i a l  t h a t  i s  o u l -  
o f - d a l c  a n d  p e r t a i n s  l o  s e r v i c e s  p r i o r  l o  
O c t o b e r  1 , 1 9 9 0 .  ' I  b i s  r e q u i r e d  e d i t o r i a l

r e v i s i o n s  a n d  r c d e s i g n a t i o n  o f  
p a r a g r a p h s .

A s  a  r e s u l t  o f  o u r  e v a l u a t i o n  o i  
c o m m e n t s  w e  a r c  m a k i n g  t h e  f o l l o w i n g  
c h a n g e s :

•  I n  §  4 8 3 . 5 5 ( a ) ( 2 )  ( r e d c s i g n u t e d  f r o m  
8  4 8 3 . 5 5 ( c ) ( 2 ) ) ,  w e  a r e  c o n f o r m i n g  t h e  
r e q u i r e m e n t  c o n c e r n i n g  a l l o w a b l e  
c h a r g e s  t o  t h e  p a t i e n t  f o r  d e n t a l  s e r v i c e s  
t o  t h e  w o r d i n g  i n  s e c t i o n  1 8 1 9 ( b ) ( 4 ) ( A )  
o f  t h e  A c t .

•  W e  a r e  r e v i s i n g  §  4 8 3 . 5 5 ( a ) ( 3 ) ,
( a ) ( 4 ) ,  a n d  ( b )  t o  r e f l e c t  c h a n g e s  m a d e  a s  
a  r e s u l t  o f  O B R A  ' 8 7  p r o v i s i o n s .

Section 483.60 Pharmacy Services
Summary of Provisions

Section 4 8 3 . 6 0  requires a facility to 
provide routine and emergency drugs 
und biologiculs to its residents.

S e c t i o n  4 8 3 . 0 0 ( a )  c o n c e r n i n g  m e t h o d s  
n n d  p r o c e d u r e s  a n d  §  4 8 3 . 6 0 ( c )  
c o n c e r n i n g  p h n r m u c e u t i c u l  s e r v i c e s  
c o m m i t t e e  u r e  d e l e t e d  s i n c e  t h e y  w e r e  
o n l y  i n t e n d e d  t o  b e  i n  e f f e c t  u n t i l  
O c t o b e r  1 , 1 9 9 0 .  S e c t i o n  4 8 3 . 6 0 ( b )  h a s  
b e e n  r e d e s i g n a t e d  a s  §  4 8 3 . 0 0 ( a ) ,  n n d  
p a r a g r a p h s  ( d )  t h r o u g h  ( g )  h a v e  b e e n  
r e d e s i g n a t e d  a s  ( b )  t h r o u g h  ( e ) .  
r e s p e c t i v e l y .

S e c t i o n  4 8 3 . 0 0 ( e ) ,  r e d e s i g n a t e d  a s  
§  4 8 3 . 6 0 ( c )  r e q u i r e s  a  p h a r m a c i s t  t o  
c o n d u c t  a  m o n t h l y  d r u g  r e g i m e n  r e v i e w  
a n d  r e p o r t  a n y  i r r e g u l a r i t i e s  t o  t h e  
a t t e n d i n g  p h y s i c i a n  a n d  d i r e c t o r  o f  
n u r s i n g .

S e c t i o n  4 8 3 . 6 0 ( f ) ,  r e d e s i g n a t e d  a s  
§  4 8 3 . 6 0 ( d ) ,  r e q u i r e s  t h e  f a c i l i t y  t o  l a b e l  
d r u g s  n n d  b i o l o g i c a l s  i n  a c c o r d a n c e  
w i t h  a c c e p t e d  p r o f e s s i o n a l  p r i n c i p l e s .

Comments and Responses

Comment: E i g h t  c o m m e n t e r s  w e r e  
c o n c e r n e d  u b o u t  a  r e q u i r e m e n t  o f  I h e  
p h a r m a c i s t - c o n d u c t e d  d r u g  r e g i m e n  
r e v i e w .  I t  s t a t e d  t h a t  r e p o r t s  m u s t  b e  
s e n t  t o  t h e  a t t e n d i n g  p h y s i c i a n  o r  t h e  
d i r e c t o r  o f  n u r s i n g  o r  b o t h .  C o m m e n t e r s  
o b j e c t e d ,  s a y i n g  l h a t  n i l  r e p o r t s  s h o u l d  
g o  t o  b o t h .

Response: Commenters have 
convinced us that what is Important to 
the physician is a lways important lo the 
director of nursing und vice-versa. 
Therefore, w e  have modified the 
regulation to require that drug regimen 
review  reports go to both the uttending 
physician and the director of nursing.

Comment: Vive c o m m e n l e r s  w e r e  
c o n c e r n e d  b e c a u s e  t h i s  r e q u i r e m e n t  
s t a t e d  t h a t  f a c i l i t i e s  a r c  r e s p o n s i b l e  f o r  
l a b e l i n g  d r u g s ,  't h e  c o m m e n l e r s  t h o u g h t  
t h u t  t h e  r e g u l a t i o n s  s h o u l d  s t a t e  t h a t  t h e  
p h a r m a c i e s  u r e  r e s p o n s i b l e  f o r  t h i s  t a s k .

Response: U l t i m a t e l y ,  a  f a c i l i t y  i s  
r e s p o n s i b l e  f o r  t h e  q u a l i t y  a n d  
t i m e l i n e s s  o f  a l l  t h e  s e r v i c e s  r e c e i v e d  b y  
i t s  r e s i d e n t s  ( s e n  8 4 8 3 . 7 5 ( h ) ) .  b u t  I h e

c o m m e n t e r s  a r e  c o r r e c t  t h a t  it  i s  a l s o  a  
p h a r m a c y  r e s p o n s i b i l i t y  t o  l a b e l  d r u g  
c o n t a i n e r s  a c c u r a t e l y .  W e  h a v e  
t h e r e f o r e  m o d i f i e d  r e d e s i g n a t e d  
§  4 8 3 . 6 0 ( d )  t o  s t a t e ,  " D r u g s  n n d  
b i o l o g i c u l s  u s e d  i n  a  f a c i l i t y  m u s l  b e  
l a b e l e d  i n  a c c o r d a n c e  w i t h  c u r r e n t l y  
a c c e p t e d  p r o f e s s i o n a l  p r i n c i p l e s . "  T h i s  
w i l l  i m p o s e  c u r r e n t l y  u c c e p t e d  l a b e l i n g  
r e q u i r e m e n t s  o n  f a c i l i t i e s  e v e n  t h o u g h  
t h e  p h a r m a c i e s  w i l l  b e  i m m e d i a t e l y  
r e s p o n s i b l e  f o r  a c c o m p l i s h i n g  t h e  t a s k .

Comment: S i x  c o m m e n t e r s  e x p r e s s e d  
c o n c e r n  a b o u t  t h e  r e q u i r e m e n t  t h a t  a l l  
d r u g  l a b e l s  c o n t a i n  a n  e x p i r a t i o n  d a t e .  
T h e i r  c o n c e r n  s t e m s  f r o m  t h e  f a c t  l h a t  a !  
l e a s t  o n e  S t a l e  B o a r d  o f  P h a r m a c y  d o e s  
n o t  r e q u i r e  e x p i r a t i o n  d a l e s  o n  d r u g  
l a b e l s  i f  i t  i s  a n t i c i p a t e d  t h a t  a  d r u g  w i l l  
b e  c o n s u m e d  w i t h i n  a  s h o r t  p e r i o d  o f  
t i m e  ( e . g . ,  7  d a y s ) .  -  

Response: F o r m e r l y ,  t h e  r e g u l a t i o n s  
r e q u i r e d  e x p i r a t i o n  d a l e s  " w h e n  
a p p l i c a b l e " .  W c  d e l e t e d  " w h e n  
a p p l i c a b l e "  f r o m  t h e  F e b r u a r y  2  f i n a l  
r u l e  b e c a u s e  t h e  v a s t  m a j o r i t y  o f  d r u g s  
a p p r o v e d  b y  I h e  F o o d  a n d  D r u g  
A d m i n i s t r a t i o n  m u s t  h a v e  e x p i r a t i o n  
d a t e s  o n  t h e  m a n u f a c t u r e r ' s  c o n t a i n e r  
( s e c  2 1  C F R  2 1 1 . 1 3 7 ) .  W e  d o  n o l  w i s h  t o  
s u p e r s e d e  S t a t e  L a w  i n  m a t t e r s  o f  d r u g  
l a b e l i n g .  T h e r e f o r e ,  w e  a r c  n d d i n g  t o  
r e d e s i g n a t e d  §  4 8 3 . 6 0 ( d )  t h e  t e r m  " w h e n  
a p p l i c a b l e " ,  w h i c h  w i l l  m e a n  t h a t  
e x p i r a t i o n  d a l e s  m u s t  b e  o n  t h e  l a b e l s  o f  
d r u g s  u s e d  i n  l o n g - t e r m  c a r e  f a c i l i t i e s  
u n l e s s  S t a l e  l a w  s t i p u l a t e s  o t h e r w i s e .

S u m m a r y  o f  C h a n g e s  t o  §  4 8 3 . 6 0

W e  a r e  d e l e t i n g  m a t e r i a l  l h a t  i s  o u t  
o f - d a l e  u n d  p e r t a i n s  t o  s e r v i c e s  p r i o r  t o  
O c t o b e r  1 . 1 9 9 0 .

A s  a  r e s u l t  o f  o u r  e v a l u a t i o n  o f  
c o m m e n t s  w e  a r e  m a k i n g  t h e  f o l l o w i n g  
c h a n g e s :

♦ I n  r e d e s i g n a t e d  §  4 8 3 . C O ( c )  w e  a d d  
t h e  r e q u i r e m e n t  t h a t  d r u g  r e g i m e n  
r e v i e w  r e p o r t s  g o  t o  b o t h  t h e  a t t e n d i n g  
p h y s i c i a n  u n d  t h e  d i r e c t o r  o f  n u r s i n g .

•  W e  a r c  c l a r i f y i n g  r e d e s i g n a t e d  
§  4 8 3 . 6 0 ( d )  t o  s t a t e .  " D r u g s  a n d  
b i o l o g i c a l s  u s e d  i n  a  f a c i l i t y  m u s t  b e  
l a b e l e d  i n  a c c o r d a n c e  w i t h  c u r r e n t l y  
a c c e p t e d  p r o f e s s i o n a l  p r i n c i p l e s . "  W e  
a r e  a l s o  n d d i n g  t o  8  4 8 3 . 6 0 ( d )  t h e  t e r m  
" w h e n  a p p l i c a b l e ” .

Section 483.65 Infection Control
S u m m a r y  o f  P r o v i s i o n s  l o  §  4 8 3 . 0 5

S e c t i o n  4 8 3 . 0 5  r e q u i r e s  l h a t  I h e  
f a c i l i t y  p r o v i d e  a  s a n i t a r y  e n v i r o n m e n t .

S e c t i o n  4 8 3 . 6 5 ( a )  r e q u i r e s  a  f a c i l i t y  t o  
e s t a b l i s h  a n  I n f e c t i o n  c o n t r o l  p r o g r a m ,  
u n d e r  w h i c h  i t  i n v e s t i g a t e s ,  c o n t r o l s ,  
a n d  p r e v e n t s  i n f e c t i o n s ,  d e c i d e s  o n  
i s o l a t i o n  p r o c e d u r e s ,  a n d  m a i n t a i n s  a



F edera l R eg ister /  Vol. 5fi, No. 137 /  T h u rsd ay , S ep tem ber 20, 1991 /  R ules an d  R egulations 43861

r e c o r d  o f  i n c i d e n t s  a n d  c o r r e c t i v e  
a c t i o n s  r e l a t e d  l o  i n f e c t i o n s .

C o m m e n t s  a n d  R e s p o n s e s

Comment: A  n u m b e r  o f  c o m m e n t e r s  
s u g g e s t e d  t h a t  t h e  r e q u i r e m e n t  t h a t  t h e  
f a c i l i t y  h a v e  a n  i n f e c t i o n  c o n t r o l  
p r o g r a m  t h a t  p r e v e n t s  i n f e c t i o n s  i s  
u n r e a s o n a b l e  s i n c e  t o t u l  p r e v e n t i o n  o f  
i n f e c t i o n s  i s  n o t  p o s s i b l e  i n  a l l  
c i r c u m s t a n c e s .

Response: W e  h a v e  n o t  a c c e p t e d  
t h e s e  c o m m e n t s .  T h e  w o r d  " p r e v e n t s "  
d o e s  n o t  a b s o l u t e l y  m e a n  t h a t  r e s i d e n t s  
w i l l  n e v e r  e x p e r i e n c e  i n f e c t i o n s .  W e  
t h e r e f o r e  f e e l  t h a t  a  c h a n g e  i n  t h e  
w o r d i n g  w o u l d  n o t  c h a n g e  t h e  i n t e n t  o r  
e n f o r c e a b i l i t y  o f  t h e  r e g u l a t i o n .

S u m m a r y  o f  C h a n g e s  t o  §  4 0 3 . 0 5

E x c e p t  f o r  m i n o r  e d i t o r i a l  r e v i s i o n s ,  
t h e  r u l e  i s  u n c h a n g e d .

Section 483.70 Physical Environment
S u m m a r y  o f  P r o v i s i o n s

S e c t i o n  4 0 3 . 7 0  r e q u i r e s  t h a t  t h e  
f a c i l i t y  m u s t  b e  c o n s t r u c t e d ,  e q u i p p e d  
a n d  m a i n t a i n e d  t o  p r o t e c t  t h e  h e a l t h  
a n d  e n s u r e  t h e  s a f e t y  o f  r e s i d e n t s ,  
p e r s o n n e l  a n d  t h e  p u b l i c .

S e c t i o n  4 0 3 . 7 0 ( d )  r e q u i r e s  t h a t  
r e s i d e n t  r o o m s  m u s t  b e  d e s i g n e d  a n d  
e q u i p p e d  f o r  a d e q u a t e  n u r s i n g  c a r e ,  
c o m f o r t ,  a n d  p r i v a c y  o f  r e s i d e n t s .

C o m m e n t s  a n d  R e s p o n s e s

Comment: S e v e r a l  c o m m e n t e r s  f e l t  
t h a t  t h e  r e q u i r e m e n t  a t  §  4 8 3 . 7 0 ( d ) ( l ) ( v )  
f o r  f a c i l i t i e s  c e r t i f i e d  a f t e r  A u g u s t  1 ,
1 9 8 9  t o  h a v e  " c e i l i n g  s u s p e n d e d  c u r t a i n s  
w h i c h  e x t e n d  a r o u n d  t h e  b e d  t o  p r o v i d e  
t o t a l  v i s u a l  p r i v a c y  i n  c o m b i n a t i o n  w i t h  
a d j a c e n t  w a i l s  a n d  c u r t a i n s "  s h o u l d  b e  
w a i v e d  i n  p r i v a t e  r o o m s  w h e r e  f u l l  
v i s u a l  p r i v a c y  m a y  b e  a s s u r e d  b y  
c l o s i n g  t h e  d o o r .

Response: W e  h a v e  a c c e p t e d  t h e s e  
c o m m e n t s  a n d  h a v e  c h a n g e d  t h e  f i n a l  
r u l e  t o  s t a l e  a n  e x c e p t i o n  f o r  p r i v a t e  
r o o m s .  W e  a l s o  c h a n g e  t h e  c e r t i f i c a t i o n  
d a t e  t o  M a r c h  3 1 , 1 9 9 1 ,  s i n c e  o u r  
i n t e n t i o n  w a s  t h a t  t h i s  p r o v i s i o n  a p p l y  
t o  f a c i l i t i e s  c e r t i f i e d  w h e n  t h e s e  
r e g u l a t i o n s  a r e  e f f e c t i v e .

Comment: T h e  r e q u i r e m e n t  a t  
§  4 8 3 , 7 0 ( d ) ( 3 ) ( i )  a l l o w s  t h e  s u r v e y  
a g e n c y  t o  p e r m i t  v a r i a t i o n s  i n  
r e q u i r e m e n t s  r e l a t i n g  t o  t h e  n u m b e r  o f  
r e s i d e n t s  i n  t h e  r o o m  a n d  t h e  s i z e  o f  t h e  
r o o m s  w h e n  t h e  f a c i l i t y  d e m o n s t r a t e s  
t h a t  t h e  v a r i a t i o n s  a r e  r e q u i r e d  b y  t h e  
s p p c i a l  n e e d s  o f  I h e  r e s i d e n t s  a n d  w i l l  
n o t  a d v e r s e l y  a f f e c t  t h e i r  h e a l t h  a n d  
s a f e l y .  T h e  c o m m e n t e r  s t a l e d  t h e  
w o r d i n g  o f  t h i s  r e q u i r e m e n t  i s  m o r e  
s t r i n g e n t  t h a n  t h a t  w h i c h  w a s  
p r e v i o u s l y  s l a t e d  a t  4 2  C F R  4 0 5 . 1 1 3 4 ( e ) .

Response: I t  w a s  n o t  o u r  i n t e n t  t o  
m a k e  t h i s  r e q u i r e m e n t  m o r e  s t r i n g e n t

t h a n  w h a t  w a s  p r e v i o u s l y  w r i t t e n .  T h u s ,  
w e  a r e  r e v i s i n g  i h i s  r e q u i r e m e n t  t o  
r e f l e c t  t h e  p r e v i o u s  w o r d i n g  o f  t h e  
r e g u l a t i o n  t o  s t a t e :  " T h a t  s u c h  
v a r i a t i o n s  a r e  i n  a c c o r d a n c e  w i t h  t h e  
s p e c i a l  n e e d s  o f  t h e  r e s i d e n t s .....................

S u m m a r y  o f  C h a n g e s  t o  §  4 8 3 7 0

W e  a r e  m a k i n g  m i n o r  e d i t o r i a l  
c h a n g e s ,  c r o s s  r e f e r e n c e  c o n f o r m i n g  
c h a n g e s ,  a n d  d e l e t i n g  o u t d a t e d  m a t e r i a l .

•  I n  §  4 8 3 . 7 0 ( d ) ( l ) ( i i i )  w e  a r e  
c l a r i f y i n g  I h e  l a n g u a g e  t o  r e f l e c t  t h e  L i f e  
S a f e t y  C o d e  r e q u i r e m e n t  t h a t  s p e c i f i e s  a  
r e s i d e n t ' s  r o o m  m u s t  h a v e  d i r e c t  a c c e s s  
l o  a  c o r r i d o r  t h a t  l e a d s  t o  a n  e x i t  f r o m  
t h e  b u i l d i n g .

•  I n  §  4 0 3 . 7 0 ( d ) ( l J ( v )  w c  h a v e  a d d e d  
a n  e x c e p t i o n  f o r  p r i v a t e  r o o m s .

•  I n  §  4 8 3 . 7 0 ( d ) ( 3 ) ( i )  w e  a r e  r e v i s i n g  
t h e  r e q u i r e m e n t  t o  r e f l e c t  p r e v i o u s  
w o r d i n g  o f  t h e  r e g u l a t i o n s  t h a t  p e r m i t s  
v a r i a t i o n s  i n  a c c o r d a n c e  w i t h  t h e  
s p e c i a l  n e e d s  o F  t h e  r e s i d e n t s .

Section 483.75 Administration'

S u m m a r y  o f  P r o v i s i o n s

S e c t i o n  4 8 3 . 7 5  s p e c i f i e s  t h e  2 2  
r e q u i r e m e n t s  r e q u i r e d  b y  t h e  A c t  t h a t  a  
f a c i l i t y  m u s t  f o l l o w  t o  a t t a i n  o r  m a i n t a i n  
t h e  h i g h e s t  p r a c t i c a b l e  p h y s i c a l ,  m e n i a l ,  
a n d  p s y c h o s o c i a l  w e l l - b e i n g  o f  e a c h  
r e s i d e n t .

S e c t i o n  4 8 3 . 7 5 ( e )  ( r e d e s i g n a t e d  t o  
§  4 8 3 . 7 5 ( d )  i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
l h a t  a  f a c i l i t y  m u s t  h a v e  a  g o v e r n i n g  
b o d y  o r  d e s i g n a t e d  p e r s o n  f u n c t i o n i n g  
u s  a  g o v e r n i n g  b o d y  t h a t  i s  l e g a l l y  
r e s p o n s i b l e  f o r  e s t a b l i s h i n g ,  
i m p l e m e n t i n g  a n d  m a k i n g  a v a i l a b l e  t o  
r e s i d e n t s  a n d  t h e  p u b l i c  w r i t t e n  p o l i c i e s  
r e g a r d i n g  m a n a g e m e n t  n n d  o p e r a t i o n  o f  
I h e  f a c i l i t y .

S e c t i o n  4 0 3 . 7 5 ( g )  ( r e d e s i g n a t e d  l o  
§  4 8 3 . 7 5 ( e )  i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
c e r t a i n  r e q u i r e m e n t s  f o r  t h e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  o f  n u r s e  a i d e s .

S e c t i o n  4 8 3 . 7 5 ( 1 )  ( r e d e s i g n a t e d  t o  
§  4 0 3 . 7 5 ( j )  i n  t h i s  f i n u l  r u l e )  s p e c i f i e s  
t h a t  S N F s  m u s t  p r o v i d e  o r  o b t a i n  
c l i n i c a l  l a b o r a t o r y  s e r v i c e s  t o  m e e t  I h e  
n e e d s  o f  t h e i r  r e s i d e n t s .

S e c t i o n  4 8 3 . 7 5 ( m )  ( r e d e s i g n a t e d  t o  
§  4 B 3 . 7 5 ( k )  i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
t h a t  a  f a c i l i t y  m u s t  p r o v i d e  o r  o b t a i n  
r a d i o l o g y  a n d  o t h e r  d i a g n o s t i c  s e r v i c e s  
t o  m e e t  t h e  n e e d s  r ( t h e  r e s i d e n t s .

S e c t i o n  s 8 3 . 7 5 ( n )  j . , .  i s i g n u t e d  t o  
8  4 8 3 . 7 5 ( 1 )  i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
t h a t  t h e  f a c i l i t y  m a i n t a i n  c l i n i c a l  r e c o r d s  
o n  e u c h  r e s i d e n t  w i t h  a c c e p t e d  
p r o f e s s i o n a l  s t a n d a r d s  a n d  p r a c t i c e s .

S u c t i o n  4 8 3 . 7 5 ( o )  ( r e d e s i g n a t e d  t o  
§  4 0 3 . 7 5 ( m )  i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
t h u t  t h e  f a c i l i t y  m u s t  h a v e  d e t a i l e d  
w r i t t e n  p l a n s  a n d  p r o c e d u r e s  l o  m e e t  a l l  
p o t e n t i a l  e m e r g e n c i e s  a n d  t r n i n  
e m p l o y e e s  i n  e m e r g e n c y  p r o c e d u r e s .

S e c t i o n  4 8 3 . 7 5 ( p )  ( r e d e s i g n a t e d  t o  
8 4 8 3 , 7 5 ( n )  i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
t r a n s f e r  a g r e e m e n t  r e q u i r e m e n t s .

S e c t i o n  4 8 3 . 7 5 ( r )  ( r e d e s i g n a t e d  t o  
8  4 8 3 . 7 5 f o )  i n  t h i s  f i n a l  r u l e )  s p e c i f i e s  
t h a t  a  f a c i l i t y  m u s t  m a i n t a i n  n  q u a l i t y  
a s s e s s m e n t  u n d  a s s u r a n c e  c o m m i t t e e ,  
c o m p o s i t i o n  o f  t h e  c o m m i t t e e ,  a n d  
c o m m i t t e e  r e s p o n s i b i l i t y .

C o m m e n t s  a n d  R e s p o n s e s

Comments: S e c t i o n  4 8 3 . 7 5 ( e ) ( 2 ) ( i )  
( r e d e s i g n a t e d  t o  §  4 0 3 . 7 5 ( d ) ( 2 ) ( i )  i n  t i i i s  
f i n a l  r u l e )  p r o v i d e s  t h a t  t h e  g o v e r n i n g  
b o d y  a p p o i n t s  t h e  a d m i n i s t r a t o r  w h o  i s  
l i c e n s e d  b y  t h e  S t a t e .  C o m m e n t e r s  f r o m  
h o s p i t a l - b a s e d  s k i l l e d  n u r s i n g  f a c i l i t i e s  
( S N F s )  o b j e c t e d  l o  t h i s  r e q u i r e m e n t  
s i n c e  h o s p i t a l  a d m i n i s t r a t o r s  o f  s u c h  
u n i t s  t r a d i t i o n a l l y  h a v e  n o t  b e e n  
r e q u i r e d  t o  o b t a i n  a d d i t i o n a l  l i c e n s u r e  
a s  n u r s i n g  h o m e  a d m i n i s t r a t o r s ,  a n d  t h i s  
p r o v i s i o n  w o u l d  h a v e  h a d  t h a t  e f f e c t .

Response: W i t h  r e g a r d  t o  
a d m i n i s t r a t o r  o f  h o s p i t u l - b a s e d  S N F s ,  
w e  d o  n o t  i n t e n d  i n  t h i s  r e q u i r e m e n t  t o  
i m p o s e  a  m o r e  s t r i n g e n t  s t a n d a r d  f o r  
l i c e n s u r e  t h a n  e x i s t e d  p r e v i o u s l y .  W e  
n o t e  t h a t  s e c t i o n  1 9 0 8  o f  t h e  A c t  
c o n t a i n s  a  l o n g s t a n d i n g  r e q u i r e m e n t  f o r  
l i c e n s u r e  o f  e v e r y  n u r s i n g  h o m e  
a d m i n i s t r a t o r  i n  a  m a n n e r  p r o v i d e d  f o r  
b y  e a c h  S t a t e .  T h e  r e g u l a t i o n s  ( 4 2  C F R  
4 3 1 7 0 0 f t . )  i s s u e d  o n  M a r c h  2 9 , 1 9 7 2  ( 3 7  
F R  0 4 5 0 )  t o  i m p l e m e n t  t h i s  p r o v i s i o n  
s p e c i f i c a l l y  e x e m p t  t h e  a d m i n i s t r a t o r  o f  
a  d i s t i n c t  p a r t  o f  a  h o s p i t a l  f r o m  t h e  
r e q u i r e m e n t  f o r  l i c e n s u r e  a s  a  n u r s i n g  
h o m e  a d m i n i s t r a t o r  w h e n  t h e  d i s t i n c t  
p a r t  i t s e l f  i s  n o t  l i c e n s e d  s e p a r a t e l y  
u n d e r  S t u t e  l a w  f r o m  t h e  s u r r o u n d i n g  
h o s p i t a l .  A s  t h e  P r e a m b l e  t o  t h o s e  
r e g u l a t i o n s  n o t e s ,

* the hospital adm inistrator who has 
basic responsibility  for tho entire institution 
has qualifications o f education and 
experience that assure  com pel m t 
adm inistration of Ihe w hole institution, 
including the "distinct part."

T h u s ,  i n  r e v i e w  o f  t h e  l o n g s t a n d i n g  
p o l i c y  o f  f o l l o w i n g  t h e  p r o v i s i o n s  o f  
S t a t e  l i c e n s u r e  l a w s  i n  t h i s  u r e a ,  w e  u r e  
m o d i f y i n g  r e d e s i g n a t e d  §  4 0 3 7 5 ( d ) ( 2 ) ( i )  
l o  m a n d a t e  l i c e n s u r e  a s  a  n u r s i n g  h o m e  
a d m i n i s t r a t o r  o n l y  w h e n  s o  r e q u i r e d  b y  
t i i e  S t a t e .

Comment: O n e  c o m m e n t e r  p o i n t e d  o u t  
t h a t  t h e  r e q u i r e m e n t  f o r  f a c i l i t i e s  t o  f i l e  
i n  t h e  c l i n i c a l  r e c o r d  s i g n e d  n n d  t i n t e d  
r e p o r t s  o f  c l i n i c a l  l a b o r a t o r y  s e r v i c e s  
w o u l d  b e  d i f f i c u l t  i f  n o t  i m p o s s i b l e  t o  
i m p l e m e n t  d u e  t o  t h e  m a n y  l a b o r a t o r i e s  
t h a t  p r o d u c e s  c o m p u t e r  g e n e r a t e d  
l a b o r a t o r y  r e p o r t s .

Response: W e  d o  n o t  w a n t  l o  
d i s c o u r a g e  t h e  u s e  o f  c o m p u t e r i z e d  
r e c o r d s  a n d  r e p o r t s  i n  a n y  w a y .  W e  
t h e r e f o r e  h a v e  a c c e p t e d  t h i s  c o m m e n t
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a n d  h a v e  c h a n g e d  t h e  r e g u l a t i o n  a t  
§  4 8 3 . 7 5 ( l ) ( 2 ) ( i v )  ( r e d e s i g n a t e d  t o  
S 4 8 3 . 7 5 ( j ) ( 2 ) ( i v )  i n  t h i s  f i n a l  r u l e )  t o  
r e a d .  " F i l e  i n  t h e  r e s i d e n t ' s  c l i n i c a l  
r e c o r d  l a b o r a t o r y  r e p o r t s  t h a t  a r e  d a t e d  
a n d  c o n t a i n  t h e  n a m e  n n d  a d d r e s s  o f  t h e  
i s s u i n g  l a b o r a t o r y . "

Comment: A  n u m b e r  o f  c o m m e n t s  
s u g g e s t e d  t h a t  t h e  r e q u i r e m e n t  h o l d i n g  
t h e  f a c i l i t y  r e s p o n s i b l e  f o r  t h e  q u a l i t y  
a n d  t i m e l i n e s s  o f  t h e  s e r v i c e s  o b t a i n e d  
f r o m  o u t s i d e  l a b o r a t o r i e s  i s  u n f a i r .

Response: W e  h a v e  n o t  a c c e p t e d  
t h e s e  c o m m e n t s .  A  f a c i l i t y  d i a l  o b t a i n s  
o u t s i d e  c l i n i c a l  l a b o r a t o r y  s e r v i c e s  
s h o u l d  o b t a i n  s u c h  s e r v i c e s  f r o m  a  
l a b o r a t o r y  t h a t  m e e t s  t h e  c r i t e r i a  f o r  
q u a l i t y  a n d  t i m e l i n e s s  o f  s e r v i c e s .  I f  t h e  
l a b o r a t o r y  p r o v i d i n g  t h e  s e r v i c e s  d o e s  
n o t  m e e t  t h e s e  c r i t e r i a ,  t h e  f a c i l i t y  
s h o u l d  m a k e  a r r a n g e m e n t s  t o  o b t a i n  
s e r v i c e s  f r o m  a  l a b o r a t o r y  t h a t  d o e s  
m e e t  t h e s e  c r i t e r i a .  F u r t h e r ,  w e  n o t e  t h a t  
o n c e  t h e  f o r t h c o m i n g  f i n a l  r e g u l a t i o n s  
i m p l e m e n t i n g  t h e  C l i n i c a l  L a b o r a t o r y  
I m p r o v e m e n t  A m e n d m e n t s  o f  1 9 8 8  
( C L I A  ’ 8 8 )  b e c o m e  e f f e c t i v e ,  a  
l a b o r a t o r y ' s  c e r t i f i c a t i o n  u n d e r  t h e  C L I A  
' 8 8  s t a n d a r d s  w i l l  i n  i t s e l f  r e p r e s e n t  
s a t i s f a c t o r y  a s s u r a n c e  t h a t  i t  d o e s ,  i n  
f a c t ,  m e e t  t h e s e  c r i t e r i a .

W e  a r e ,  h o w e v e r ,  a m e n d i n g  t h e  
r e g u l a t i o n s  e t  §  4 8 3 . 7 5 ( j ) ( l ) ( i v ) .  w h i c h  

d i s c u s s  f a c i l i t i e s  t h a t  d o  n o t  p r o v i d e  l a b  
s e r v i c e  o n s i t e ,  b y  a d d i n g  p h y s i c i a n  
o f f i c e  l a b s  ( P O L s )  t o  t h e  d e s c r i p t i o n  o f  
a c c e p t a b l e  o f f s i t e  s e t t i n g s  f o r  o b t a i n i n g  
l a b  s e r v i c e s .  A s  a  r e s u l t  o f  t h e  
l o n g s t a n d i n g  r e f e r e n c e  t o  P O I . s  
c o n t a i n e d  i n  t h e  p r e v i o u s  M e d i c a r e  S N F  
c o n d i t i o n s  o r  p a r t i c i p a t i o n  a t  4 2  C F R  
4 0 5 . 1 1 2 8 ( a ) ,  i t  h a s  b e c o m e  a  c o m m o n  
p r a c t i c e  f o r  S N F s  t o  o b t a i n  o f f s i t e  l a b  
s e r v i c e s  f r o m  t h e s e  e n t i t i e s .  W h e n  t h e  
i n t e r i m  f i n a l  r e g u l a t i o n s  w e r e  p u b l i s h e d  
o n  F e b r u a r y  2 , 1 9 8 9 ,  w e  d e l e t e d  t h e  
e x i s t i n g  r e f e r e n c e  t o  P O L s  w i t h o u t  f u l l y  
r e a l i z i n g  t h e  e f f e c t  t h i s  a c t i o n  c o u l d  
h a v e  o n  t h e  m u n y  S N F s  a n d  N F s  w h i c h  
h a v e  w e l l - e s t a b l i s h e d  r e l a t i o n s h i p s  w i t h  
P O L s .  I t  w a s  n o t  o u r  i n t e n t ,  h o w e v e r ,  t o  
d i s r u p t  t h e  p r e v a i l i n g  p r a c t i c e  o f  
u t i l i z i n g  t h i s  s e t t i n g  a s  u  s o u r c e  o f  
o f f s i t e  l a b  s e r v i c e s .  F u r t h e r ,  t h e  u s e  o f  
P O L s  i s  a d d r e s s e d  i n  f o r t h c o m i n g  f i n a l  
r e g u l a t i o n s  t h a t  w i l l  e s t a b l i s h  s p e c i f i c  
s t a n d a r d s  f o r  t h e m  i n  c o n n e c t i o n  w i t h  
i m p l e m e n t a t i o n  o f  C L ! A  ’ 8 8 .  T h e r e f o r e ,  
w e  a r e  r e s t o r i n g  a  r e f e r e n c e  t o  P O L s  t o  
t h e s e  f i n a l  r e g u l a t i o n s .  O f  c o u r s e ,  n s  
w i t h  a n y  s e r v i c e  t h a t  i t  o b t a i n s  f r o m  a n  
o u t s i d e  s o u r c e ,  w h e n  a  f a c i l i t y  c h o o s e s  
t o  o b t a i n  l a b  s e r v i c e s  f r o m  a  p h y s i c i a n ' s  
o f f i c e ,  t h e  f a c i l i t y  r e m a i n s  r e s p o n s i b l e  
f o r  t h e  q u a l i t y  a n d  t i m e l i n e s s  o f  t h e  
s e r v i c e  ( s e e  5  4 8 3 . 7 5 ( h ) ( 2 ) ) .

Comment: C o m m e n t e r s  w e r e  
c o n c e r n e d  t h a t  w o  d i d  n o t  r e q u i r e

staffing o f the clinical records service by 
qualified professionals.

Response: A s  discussed in the 
preamble to the February 2 final 
regulation, commenters convinced us 
that we should defer to State law  
concerning professional qualifications. 
The IoM  also concluded that it is 
inappropriate to prescribe detailed 
staffing standards. W e. therefore, are 
not specifying qualifications for medical 
records personnel. The medical record . 
department and the other departments 
in the facility must, in accordance w ith 
§  4 8 3 . 7 5 ( i )  (redesignated to 8 4 8 3 . 7 5 ( g )  in 
this final rule), employ professionals 
necessary to carry out the provisions in 
the regulations and these professionals 
must be licensed, certified, or registered 
in accordance w ith applicable State 
laws.

Com m entSeveral commenters felt 
that the requirements to train all 
employees to carry out staff drills using 
emergency procedures should include 
the requirement for unannounced drills 
on all shifts.

Response: T h e  p u r p o s e  o f  a  s t a f f  d r i l l  
i s  t o  t e s t  t h e  e f f i c i e n c y ,  k n o w l e d g e ,  u n d  
r e s p o n s e  o f  i n s t i t u t i o n a l  p e r s o n n e l  I n  
t h e  e v e n t  o f  a n  e m e r g e n c y .  W ' e  a g r e e  
w i t h  c o m m e n t e r s  t h a t  u n a n n o u n c e d  
s t a f f  d r i l l s  c a n  b e  e f f e c t i v e ,  a l t h o u g h  
c a r e  m u s t  b e  e x e r c i s e d  n o t  t o  d i s t u r b  o r  
e x c i t e  p a t i e n t s .  W e  h a v e  r e v i s e d  t h e  
r e g u l a t i o n s  a t  §  4 8 3 . 7 5 ( o ) ( 2 )
(redesignated in this final rule as 
§  4 8 3 . 7 5 ( m ) ( 2 ) )  to require unannounced 
staff drills. A s  indicated above, these 
drills are directed at the facility’s staff, 
and need not affect or invo lve its 
residents.

Response: W e  a r e  p r e p a r e d  t o  a c c e p t  
t h e s e  c o m m e n t s  a n d  a d d  a  s t a t e m e n t  t o  
§  4 B 3 . 7 5 ( r ) ( 3 )  ( r e d e s i g n a t e d  i n  t h i s  f i n a l  
r u l e  a s  §  4 8 3 . 7 5 ( o ) l 3 ) )  t o  r e a d ,  " G o o d  
f a i t h  a t t e m p t s  b y  t h e  c o m m i t t e e  t o  
i d e n t i f y  a n d  c o r r e c t  q u a l i t y  d e f i c i e n c i e s  
w i l l  n o t  b e  u s e d  a s  a  b a s i s  f o r  
s a n c t i o n s . "  H o w e v e r ,  s e c t i o n  
4 0 0 8 ( h ) ( 2 ) ( D )  o f  0 1 3 R A  ' 9 0  s p e c i f i c a l l y  
p r o h i b i t s  t h e  S t a t e  o r  t h e  S e c r e t a r y  f r o m  
r e q u i r i n g  d i s c l o s u r e  o f  r e c o r d s  o f  t h e  
q u a l i t y  a s s e s s m e n t  o r  a s s u r a n c e  
c o m m i t t e e  e x c e p t  i r .  s o  f a r  a s  s u c h  
d i s c l o s u r e  i s  r e l a t e d  t o  c o m p l i a n c e  o f  
s u c h  c o m m i t t e e  w i t h  t h e  r e q u i r e m e n t s  o f  
t h e  s t a t u t e .  T h e r e f o r e ,  w e  a r e  r e v i s i n g  
§  4 0 3 . 7 5 ( u ) ( 3 )  t o  i n c o r p o r a t e  t h e  
s t a t u t o r y  l a n g u a g e .

Summary o f Changes to §  4 8 3 . 7 5
W e  are deleting material t h a t  is out- 

of-date and pertains to services prior to 
October 1 . 1 9 9 0 .  This required editorial 
revisions and redesignations of 
paragraphs.

A s  a  r e s u l t  o f  o u r  e v a l u a t i o n  o f  
c o m m e n t s  a n d  e d i t o r i a l  r e v i s i o n s  w e  a r e

m a k i n g  t h e  f o l l o w i n g  c h a n g e s :
•  W e  a r e  d e l e t i n g  §  4 0 3 . 7 5 ( a ) ( l ) ( i i ) ,  

w h i c h  p r o v i d e d  a n  o p t i o n  f o r  a  f a c i l i t y  
t o  b e  " a p p r o v e d "  ( r a t h e r  t h a n  a c t u a l l y  
l i c e n s e d )  b y  t h e  S t a t e  o r  l o c a l  l i c e n s i n g  
a u t h o r i t y .  O D R A  ' 8 7  h a s  n o w  e l i m i n a t e d  
t h i s  o p t i o n  f r o m  t h e  l a w ,  e f f e c t i v e  
O c t o b e r  l ,  1 9 9 0 .

•  I n  r e d e s i g n a t e d  g  4 0 3 . 7 5 ( e )  w e  a r e  
c h a n g i n g  t h e  e f f e c t i v e  d a t e  o f  w h e n  
f a c i l i t i e s  m u s t  c o m p l y  w i t h  t h e  n u r s e  
a i d e  t r a i n i n g  p r o v i s i o n s  o f  t h i s  s e c t i o n  
f r o m  J a n u a r y  1 , 1 9 9 0  t o  O c t o b e r  1 , 1 9 9 0 .  
T h i s  c h a n g e  i s  m a n d a t e d  b y  s e c t i o n  
6 9 0 1 ( b ) ( 1 )  o f  O B R A  ' 8 9 .  W e  h a v e  a l s o  
a d d e d  s e v e r a l  r e q u i r e m e n t s  m a n d a t e d  
b y  O B R A  ' 9 0 .  T h e  n u r s e  a i d e  t r a i n i n g  
a n d  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t s  i n  t h i s  f i n a l  r u l e  a r e  
i n t e n d e d  t o  s t a t e  s t a t u t o r y  r e q u i r e m e n t s  
f o r  f a c i l i t i e s .  C o m p l e t e  r e q u i r e m e n t s  f o r  
n u r s e  a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  a r e  a d d r e s s e d  i n  a  s e p a r a t e  
r e g u l a t i o n s .  R e q u i r e m e n t s  e n u n c i a t e d  i n  
t h o s e  r e g u l a t i o n s  s u p e r s e d e  t h e  
r e q u i r e m e n t s  i n  t h i s  r u l e .

•  W e  a r e  r e v i s i n g  r e d e s i g n a t e d
§  4 0 3 . 7 5 ( j ) ( 2 ) ( i v )  t o  r e q u i r e  a  f a c i l i t y  t o  
f i l e  i n  t h e  r e s i d e n t ' s  c l i n i c a l  r e c o r d  
l a b o r a t o r y  r e p o r t s  t h a t  a r e  d a t e d  a n d  
c o n t a i n  t h e  n a m e  a n d  a d d r e s s  o f  t h e  
i s s u i n g  l a b o r a t o r y .

•  I n  r e d e s i g n a t e d  §  4 8 3 . 7 5 ( k )  w e  a r e  
r e v i s i n g  t h e  p r o v i s i o n  t o  r e q u i r e  t h a t  
b o t h  n u r s i n g  f a c i l i t i e s  a n d  s k i l l e d  
n u r s i n g  f a c i l i t i e s  m u s t  p r o v i d e  o r  o b t a i n  
r a d i o l o g y  a n d  o t h e r  d i a g n o s t i c  s e r v i c e s  
t o  m e e t  t h e  n e e d s  o f  t h e i r  r e s i d e n t s .  W e  
a r e  m a k i n g  t h i s  c h a n g e  t o  r e f l e c t  t h e  
p r o v i s i o n s  o f  O B R A  ' 8 7  a n d  t h e  
d e f i n i t i o n  o f  f a c i l i t y  i n  t h e  r e g u l a t i o n  a t  
§  4 8 3 . 5 .  T h r o u g h  t e c h n i c a l  e r r o r ,  w e  
o m i t t e d  n u r s i n g  f a c i l i t i e s  i n  t h e  F e b r u a r y  
2  r u l e .

•  I n  r e d e s i g n a t e d  §  4 3 3  7 5 ( 1 )  w c  u r e  
d e l e t i n g  p r o v i s i o n s  r e l a t i n g  t o  i n s p e c t i o n  
a n d  c o p y i n g  o f  r e c o r d s  t o  u v o i d  
r e d u n d a n c y .  U p o n  r e v i e w  o f  t h i s  s e c t i o n  
w e  f o u n d  t h a t  a  d u p l i c a t e  r e q u i r e m e n t  i s  
i n  p a r a g r a p h  ( b )  ( i )  a n d  ( i i )  o f  §  4 8 3 . 1 0 .  
R e s i d e n t ' s  r i g h t s .

•  W e  a r e  r e v i s i n g  r e d e s i g n a t e d
§  4 B 3 . 7 5 ( m ) ( 2 )  t o  r e q u i r e  t h e  f a c i l i t y  t o  
h a v e  u n a n n o u n c e d  s t a f f  d r i l l s .

•  W e  a r e  r e v i s i n g  d e s i g n a t e d
§  4 8 3 . 7 5 ( n )  t o  r e f l e c t  t h e  p r o v i s i o n s  o f  
t h e  p a r a g r a p h  f o l l o w i n g  s e c i i o n  
1 9 1 9 ( a ) ( 3 )  o f  t h e  A c t .  T h i s  p a r a g r a p h  
s p e c i f i e s  t h a t  t h e  r e q u i r e m e n t  f o r  a  
f a c i l i t y  t o  h a v e  i n  e f f e c t  u  t r a n s f e r  
a g r e e m e n t  w i t h  a  h o s p i t a l  d o e s  n o t  
a p p l y  t o  a  n u r s i n g  f u c i l i t y  w h i c h  i s  
l o c a t e d  i n  a  S t a t e  o n  a n  I n d i a n  
r e s e r v a t i o n .

•  W e  a r e  d e l e t i n g  p a r a g r a p h  ( q )  
c o n c e r n i n g  u t i l i z a t i o n  r e v i e w  w h i c h  
d o e s  n o t  a p p l y  a f t e r  S e p t e m b e r  3 0 ,  I t .

•  W e  a r e  a d d i n g  t o  r e d e s i g n a t e d
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§  4 B 3 . 7 5 ( o )  a  n e w  p a r a g r a p h  ( 3 )  t h a t  i s  
b a s e d  o n  a m e n d m e n t s  t o  t h e  A c t  
m a n d a t e d  b y  O B R A  ' 9 0  w h i c h  s t a t e s  
t h a t  a  S t u t e  o r  t h e  S e c r e t a r y  m a y  n o t  
r e q u i r e  d i s c l o s u r e  o f  t h e  r e c o r d s  o f  s u c h  
c o m m i t t e e  e x c e p t  w h e r e  d i s c l o s u r e  i s  
r e l a t e d  t o  t h e  c o m p l i a n c e  o f  s u c h  
c o m m i t t e e  w i t h  t h e  r e q u i r e m e n t s  o f  t h i s  
s e c t i o n .

•  W e  a r e  d e l e t i n g  p a r a g r a p h  ( t )  
c o n c e r n i n g  i n d e p e n d e n t  m e d i c a l  r e v i e w  
a n d  a u d i t  w h i c h  d o e s  n o t  a p p l y  a f t e r  
S e p t e m b e r  3 0 , 1 9 9 0 .

Comments on Part 442, Standards far 
Payment for Skilled Nursing and 
Intermediate Care Facility Services

T h e r e  w e r e  n o  p u b l i c  c o m m e n t s  o n  
p a r t  4 4 2 .  N o n e t h e l e s s ,  s o m e  t e c h n i c a l  
c o r r e c t i o n s  a r e  n e e d e d  t o  c o n f o r m  o u r  
r e g u l a t i o n s  w i t h  c h a n g e s  m a d e  b y  
O B R A  ’ 8 7 ,  e s s e n t i a l l y  e l i m i n a t i n g  t h e  
d i s t i n c t i o n  b e t w e e n  M e d i c a i d  S N F s  a n d  
I C F s .  W e  a r e  r e n a m i n g  p a r t  4 4 2  a s  
" C o n d i t i o n s  f o r  P a y m e n t  f o r  N u r s i n g  
F a c i l i t y  a n d  I n t e r m e d i a t e  C a r e  F a c i l i t y  
S e r v i c e s  f o r  t h e  M e n t e ’ l y  R e t a r d e d "  t o  
r e f l e c t  c u r r e n t  n o m e n c l a t u r e .

W h e r e  n e c e s s a r y ,  w e  d e l e t e  
r e f e r e n c e s  t o  " S N F s "  a n d  “ I C F s "  a n d  
r e p l a c e  t h e m  w i t h  " N F "  o r  " f u c i l i t y . "  
P r o v i s i o n s ,  f o r m e r l y  a p p l i c a b l e  t o  a l l  
i n t e r m e d i a t e  c a r e  f a c i l i t i e s ,  a r e  
s p e c i f i c a l l y  a p p l i e d  t o  I C F s  f o r  t h e  
m e n t a l l y  r e t a r d e d  ( I C F s / M R )  n o w .
T h e s e  c o n f o r m i n g  c h a n g e s ,  a n d  u p d a t e s  
o f  c r o s s  r e f e r  ; n c c s ,  h a v e  r e s u l t e d  i n  
c h a n g e s  t o  § §  4 4 2 . 1 ,  4 4 2 . 2 ,  4 4 2 . 1 2 ( a ) ,  
4 4 2 . 1 3 ( c ) ,  4 4 2 . 3 0 ,  4 4 2 . 4 0  ( b )  a n d  ( c ) ,  
4 4 2 . 4 2 ( a ) ;  4 4 2 . 1 0 1 ,  4 4 2 . 1 0 5 ,  4 4 2 . 1 1 0 ( a ) ,  
4 1 2 . 1 1 7 ,  a n d  4 4 2 . 1 1 0 .

I n  a d d i t i o n ,  w e  a r e  m a k i n g  t h e  
f o l l o w i n g  t e c h n i c a l  r e v i s i o n s  t o  p a r t  4 4 2 .  
I n  §  4 4 2 . 1 3 ( b ) ,  w h i c h  c o n c e r n s  t h e  
e f f e c t i v e  d a l e  o f  a  p r o v i d e r  a g r e e m e n t ,  
w e  a r e  a d d i n g  a  s t a t e m e n t  t h u t  t h e  
p r o v i d e r  m u s t  m e e t  a n y  o t h e r  
r e q u i r e m e n t s  i m p o s e d  b y  t h e  M e d i c a i d  
a g e n c y .  P r e v i o u s  w o r d i n g  m a y  h u v e  
i n c o r r e c t l y  i m p l i e d  t h a t  u n  a g r e e m e n t  
w o u l d  b e  e f f e c t i v e  o n  t h e  d a t e  F e d e r a l  
r e q u i r e m e n t s  a r e  m e t  e v e n  i f  a d d i t i o n a l  
o r  m o r e  s t r i n g e n t  S t a l e  r e q u i r e m e n t s  
w e r e  n o t .  I n  §  4 4 2 . 1 0 5  w e  r e v i s e  t h e  
h e a d i n g  t o ,  " C e r t i f i c a t i o n  w i t h  s t a n d a r d  
l e v e l  d e f i c i e n c i e s :  G e n e r a l  p r o v i s i o n s . "  
P r e v i o u s  w o r d i n g  m a y  h a v e  i n c o r r e c t l y  
i m p l i e d  t h a t  a  f a c i l i t y  w o u l d  b e  c e r t i f i e d  
e v e n  i f  i t  w a s  o u t  o f  c o m p l i a n c e  w i t h  a  
s t a t u t o r y  c o n d i t i o n  o f  p a r t i c i p a t i o n  o r  
c o v e r a g e .

Comments an Part 447, Payments for 
Services
Section 447.253 Other Requirements
S u m m a r y  o f  P r o v i s i o n s

S e c t i o n  4 4 7 , 2 5 3  s p e c i f i e s  t h a t  t h e  
M e d i c a i d  S t a t e  A g e n c y  m u s t  c o m p l y

w i t h  u l l  o t h e r  r e q u i r e m e n t s  o f  s u b p a r t  C  
i n  o r d e r  t o  r e c e i v e  H C F A  a p p r o v a l  o f  a  
S t a t e  p l a n  c h u n g e .  I n  t h e  F e b r u a r y  2  
r e g u l a t i o n s  w e  a d d e d  a  n e w  p a r a g r a p h
( b ) ( l ) ( i i i )  t o  r e q u i r e  t h a t  t h e  m e t h o d  a n d  
s t a n d a r d s  u s e d  b y  t h e  M e d i c a i d  a g e n c y  
t o  e s t a b l i s h  p a y m e n t  f o r  N F  s e r v i c e s  
t a k e  i n t o  a c c o u n t  c e r t a i n  r e q u i r e m e n t s  
o f  p a r t  4 8 3 .

C o m m e n t s  a n d  R e s p o n s e s

Comment: O n e  c o m m e n t e r  e x p r e s s e d  
c o n c e r n  t h a t  t h e  m e t h o d o l o g i e s  b e i n g  
e m p l o y e d  b y  S t a t e s  a r e ,  i n  m a n y  
i n s t a n c e s ,  i n a d e q u a t e  b a s e d  o n  
p r e l i m i n a r y  i n f o r m a t i o n  r e l a t i v e  t o  t h e  
i n d i v i d u a l  S t a t e  M e d i c a i d  a g e n c i e s ’ 
a t t e m p t s  a t  c o s t i n g  o u t  t l : c  v u r i o u s  
p r o v i s i o n s  o f  O B R A .  C o m m e n t e r s  s t a t e d  
t h a t  u n l e s s  v e r y  s p e c i f i c  g u i d a n c e  i s  
p r o v i d e d  b y  H C F A ,  l i t i g a t i o n  w i l l  b e  
u n d e r t a k e n  i n  m a n y  S l a t e s  t o  a s s u r e  
a d e q u a t e  r e i m b u r s e m e n t .  T h e  
c o m m e n t e r  r e c o m m e n d e d  t h a t  H C F A  
s p e l l  o u t  i n  d e t a i l  h o w  c o s t s  o f  
c o m p l i a n c e  w i t h  O B R A ' s  p r o v i s i o n s  
m u s t  b n  " t a k e n  i n t o  a c c o u n t ”  b v  e a c h  
S t a t e  s i n c e  t h e  c o m m e n t e r  b e l i e v e s  t h i s  
a p p r o a c h  i s  v e r y  i n e f f i c i e n t  a s  w e l l  a s  
e x p e n s i v e  f o r  a l l  c o n c e r n e d .

Response: I n  M a r c h  1 9 9 0 ,  w e  r e v i s e d  
p a r t  6  o f  t h e  S l a t e  M e d i c a i d  M a n u a l  b y  
a d d i n g  a  n e w  s e c t i o n  6 0 0 2 . 3 .  T h i s  
s e c t i o n  p r o v i d e d  i n s t r u c t i o n s  a n d  
g u i d a n c e  t o  S t a t e s  r e g a r d i n g  w h a t  w a s  
r e q u i r e d  t o  d e m o n s t r a t e  l h a t  p a y m e n t  
r a t e s  t o  n u r s i n g  f a c i l i t i e s ,  a s  o f  O c t o b e r  
1 , 1 9 9 0 ,  a c c o u n t  f o r  t h e  a d d i t i o n a l  c o s t s  
i n c u r r e d  b y  f a c i l i t i e s  i n  c o m p l y i n g  w i t h  
e a c h  o f  t h e  s p e c i f i c  r e q u i r e m e n t s  
d e s c r i b e d  i n  s e c t i o n s  1 9 1 9 ( b )  ( o t h e r  t h a n  
p a r a g r a p h  ( 3 ) ( F )  t h e r e o f ) ,  1 9 1 9 ( c ) ,  a n d  
1 9 1 9 ( d )  o f  t h e  A c t .  T h e s e  i n s t r u c l i o n s  
w e r e  i n c l u d e d  i n  t h e  S t a t e  M e d i c a i d  
M a n u a l  b e c a u s e  w e  b e l i e v e  t h i s  i s  t h e  
a p p r o p r i a t e  v e h i c l e  f o r  t h i s  i n f o r m a t i o n .

Comment: O n e  c o m m e n t e r  
r e c o m m  n d e d  t h a t  t h e  l a n g u a g e  i n  
§  4 4 7 , 2 5 , q b ) ( l )  t h a t  r e q u i r e s  I h e  m e t h o d  
a n d  s t a n d a r d s  u s e d  b y  t h e  M e d i c a i d  
a g e n c y  t o  e s t a b l i s h  p a y m e n t  f o r  n u r s i n g  
f a c i l i t y  s e r v i c e s  l a k e  i n t o  a c c o u n t  n o t  
o n l y  " t h e  c o s t "  b u t  " t h e  s p e c i f i c ,  u n d  
a c t u a l  r e a s o n a b l e  c o s t s "  o f  c o m p l y i n g  
w i t h  I h e  r e q u i r e m e n t s  o f  p a r t  4 8 3  o f  
s u b p a r t  B .

Response: C u r r e n t  r e g u l a t i o n s  a t  4 2  
C F R  4 4 7 . 2 5 3 ( b ) ( 1 )  r e q u i r e  t h u t  p a y m e n t  
r a t e s  u r e  r e a s o n a b l e  u n d  a d e q u a t e  t o  
m e e t  t h e  c o s t s  t h u t  m u s t  b e  i n c u r r e d  b y  
e f f i c i e n t l y  a n d  e c o n o m i c a l l y  o p e r a t e d  
p r o v i d e r s  t o  p r o v i d e  s e r v i c e s  i n  
c o n f o r m i t y  w i t h  a p p l i c a b l e  S t a t e  a n d  
F e d e r a l  l a w s ,  r e g u l a t i o n s  a n d  q u a l i t y  
u n d  s n f e t y  s t a n d a r d s ,  T h e  b a s i s  f o r  t h i s  
r e q u i r e m e n t  i s  f o u n d  i n  s e c t i o n  
1 9 0 2 ( n ) ( 1 3 ) ( A )  o f  t h e  A c t .  I n  t h i s  r e s p e c t ,  
w e  d o  n o t  b e l i e v e  i t  n e c e s s a r y  o r  
a p p r o p r i a t e  t o  a d d  t h e  c o m m c n t e r ' s

s u g g e s t e d  a d d i t i o n a l  q u a l i f i e r s .
Comment: O n e  c o m m e n t e r  r c a u e s t c d  

t h a t  t h e  f o l l o w i n g  l a n g u a g e  b e  
s u b s t i t u t e d  i n  §  4 4 7 . 2 5 3 ( b ) ( 1 ) :  " W i t h  
r e s p e c t  t o  l o n g - t e r m  c u r e  f a c i l i t y  
s e r v i c e s ,  t h e  m e t h o d s  a n d  s t a n d a r d s  
u s e d  t o  d e t e r m i n e  p a y m e n t  r a t e s  m u s t  
a s s u r e  t h a t  t h e  s p e c i f i c ,  a c t u a l  a n d  
r e a s o n a b l e  c o s t s  o f  c o m p l y i n g  w i t h  a l l  
r e q u i r e m e n t s  o f  s u b s e c t i o n s  ( b )  ( o t h e r  
t h a n  p a r a g r a p h  3 F  t h e r e o f ) ,  ( c ) ,  a n d  ( d )  
o f  s e c t i o n  1 9 1 9  o f  t h e  A c t  a r e  m e t  b y  
i n c l u d i n g ,  o n  a  p r o s p e c t i v e  p e r - p a t i e n t  
d a y  b a s i s ,  a n  i m m e d i a t e  i n c r e a s e  a b o v e  
t h e  e x i s t i n g  p a y m e n t  r a t e  w h i c h  w i l l  
c o v e r  i n  f u l l  t h e  c o s t s  a s  i n c u r r e d  i n  
c o m p l y i n g  w i t h  s a i d  r e q u i r e m e n t s .  T h e  
S t a t e  m u s t  i n c l u d e  u l l  r e l e v a n t  f a c t o r s  i n  
m a k i n g  t h e  r a t e  d e t e r m i n a t i o n  i n c l u d i n g  
s t u d i e s  w h i c h  a s s u r e  t h a t  t h e  r a l e  w i l l  
a l l o w  I h e  f a c i l i t y  t o  b e  i n  f u l l  
c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  
A c t .  T h e  s e p a r a t e l y  i d e n t i f i e d  c o s t s  
m u s t  b e  i n  a d d i t i o n  t o ,  o r  a s  a n  a d d - o n  
t o ,  t h e  r a t e  w h i c h  i s  o t h e r w i s e  
d e t e r m i n e d  b y  t h e  S t a t e  p l a n  a n d  n o t  
a f f e c t e d  b y  a n y  l i m i t a t i o n s  d e s c r i b e d  i n  
t h e  S t u t e  p l u n . ”

Response: W e  d o  n o t  b e l i e v e  t h e r e  i s  
a n y  n e e d  t o  c h a n g e  t h e  c u r r e n t  l a n g u a g e  
o f  §  4 4 7 . 2 5 3 { b ) ( l ) ( i i i ) ( A ) .  S e c t i o n  6 0 0 2 . 3  
o f  t h e  S t a l e  M e d i c a i d  M a n u a l  
t r a n s m i t t a l ,  i s s u e d  i n  M a r c h  1 9 9 0 ,  
a d d r e s s e s  t h e  c o n c e r n s  i n d i c u t e d  i n  t h e  
a b o v e  c o m m e n t .  W e  a l s o  d o  n o t  b e l i e v e  
t h a t  O B R A  r e l a t e d  c o s t s  s h o u l d  Ir e  
t r e a t e d  a n y  d i f f e r e n t l y  t h a n  o t h e r  
f a c i l i t y  c o s t s .  R a t e s  p r o p o s e d  i n  S t a t e  
p l a n  a m e n d m e n t s  m u s t ,  u s  o f  O c t o b e r  1 ,  
1 9 9 0 .  a c c o u n t  f o r  t h e s e  a d d i t i o n a l  c o s t s .

Comment: O n e  c o m m e n t e r  w a s  
c o n c e r n e d  t h a t  I h e  O B R A  ' 0 7  
r e q u i r e m e n t  f o r  S t a t e s  t o  a s s u r e  t h a t  
p a y m e n t  r u  e s  t o  n u r s i n g  f a c i l i t i e s  t a k e  
i n t o  a c c o u n t  t h e  c o s t s  o f  c o m p l i a n c e  
w i t h  t h e  l a w  ( o t h e r  t h a n  t h e  c o s t s  o f  
a c t i v e  t r e a t m e n t )  h a s  n o t  b e e n  p r o v i d e d  
t o  a p p r o p r i a t e  S l a t e  a g e n c i e s .  T h e  
c o m m e n t e r  r e c o m m e n d e d  t h a t  a  S t a t e  
O p e r a t i o n s  M a n u a l  I s s u a n c e  p e r t a i n i n g  
t o  t h i s  a s s u r a n c e ,  i n c l u d i n g  t h e  t i m i n g  
r e q u i r e m e n t s  f o r  S t a t e  p l a n  a m e n d m e n t s  
a n d  a v a i l a b i l i t y  o f  m e t h o d o l o g y  f o r  
e s t a b l i s h i n g  p a y m e n t  r u l e s ,  s h o u l d  b e  
p u b l i s h e d  t o  b e t t e r  a s s u r e  a d e q u a t e  
f a c i l i t y  p a y m e n t  f o r  a l l  o f  t h e  n e w  
r e q u i r e m e n t s  e s t a b l i s h e d  b y  t h i s  
r e g u l a t i o n .

Response: A s  i n d i c a t e d  a b o v e ,  s e c t i o n  
0 0 0 2 . 3  o f  I h e  S t a t e  M e d i c a i d  M a n u a l  a s  
r e v i s e d  i n  M a r c h  1 9 9 0 ,  p r o v i d e s  
i n s t r u c l i o n s  a n d  g u i d a n c e  t o  S t a t e s  
r e g a r d i n g  w h a t  i s  r e q u i r e d  i n  o r d e r  t o  
e n s u r e  c o m p l i a n c e  w i t h  t h o  n e w  
r e q u i r e m e n t s .

Comment: O n e  c o m m e n t e r  
r e c o m m e n d e d  l h a t  §  4 4 7 . 2 7 2  b e  
a m e n d e d  t o  e x c l u d e  I C F s / M R  f r o m  t h e
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p r o v i s i o n s  r e g a r d i n g  M e d i c a r e  u p p e r  
p a y m e n t  l i m i t s .

Response: W e  d i s a g r e e .  T h e  u p p e r  
p a y m e n t  l i m i t s  a r e  b a s e d  u p o n  c o s t s  
t h a t  w o u l d  h a v e  b e e n  p a i d  u n d e r  
M e d i c a r e  p a y m e n t s  p r i n c i p l e s .  T h e  F a c t  
t h a t  M e d i c a r e  h a s  n o  p r o g r a m  s i m i l a r  t o  
t h e  M e d i c a i d  I C F / M R  p r o g r a m  i s  
i m m a t e r i a l .  M e d i c a r e  p a y m e n t  
p r i n c i p l e s  n e e d  t o  b e  a p p l i e d .

S u m m a r y  o f  C h a n g e s  t o  P a r t  4 4 7

W e  a r e  r e v i s i n g  p a r t  4 4 7  t o  r e p l a c e  t h e  
t e r m s  S N F  a n d  I C F  w i t h  N F  o r  o t h e r w i s e  
d e l e t e  t h e  S N F  a n d  I C F  t e r m i n o l o g y  
w h e n  n o  l o n g e r  a p p l i c a b l e .  W e  a l s o  
u p d a t e  c r o s s  r e f e r e n c e s  a n d  d e l e t e  
o u t d a t e d  m a t e r i a l .  R e v i s i o n s  o c c u r  i n  
§ §  4 4 7 . 2 5 1 .  4 4 7 . 2 5 3 ,  4 4 7 . 2 5 5  a n d  4 4 7 . 2 7 2 .

Comments on Part 480. Survey and 
Certification Procedures

T h e r e  w e r e  n o  p u b l i c  c o m m e n t s  o n  
p a r t  4 8 8 .  N o n e t h e l e s s ,  s o m e  t e c h n i c a l  
c o r r e c t i o n s  a r e  n e e d e d  t o  c o n f o r m  o u r  
r e g u l a t i o n  w i t h  c h a n g e s  m a d e  b y  O B R A  
' 8 7 ,  e s s e n t i a l l y  e l i m i n a t i n g  t h e  . 
d i s t i n c t i o n  b e t w e e n  M e d i c a i d  S N F  a n d  
I C F s .  W e  a l s o  u p d a t e  t e r m i n o l o g y  a n d  
c r o s s - r e f e r e n c e s .

C o r r e c t i o n s  a r e  b e i n g  m a d e  t o  t h e  
a u t h o r i t y  c i t a t i o n  a n d  t h e  f o l l o w i n g :
§ §  4 8 8 .  L  4 8 8 . 3 .  4 8 8 . 1 0 ( a ) ( 1 ) ,  4 8 8 . 1 1 ,
• 4 8 8 . 1 8  ( a )  a n d  ( b ) ,  4 8 8 . 2 0  ( a )  a n d  ( c ) .
4 8 8 . 2 4  ( a )  a n d  ( b ) .  4 8 8 . 2 6 ( a ) .  4 8 8 . 2 8  ( a )  
a n d  ( b ) .  4 0 8 . 5 0 ( a ) ,  a n d  4 8 8 . 5 6  ( a )  a n d  ( b ) .

Comments on Port 403. Appeals 
Procedures for Determinations That 
Affect Participation in the Medicare 
Program

T h e r a  w e r e  n o  p u b l i c  c o m m e n t s  o n  
p a r t  4 9 8 .  N o n e t h e l e s s ,  w e  a r e  m a k i n g  a  
t e c h n i c a l  c o r r e c t i o n  t o  s u b s t i t u t e  " N F s "  
f o r  “ I C F s "  i n  §  4 9 8 . 3  t o  r e f l e c t  t h e  
n o m e n c l a t u r e  c h a n g e  r e q u i r e d  b y  O B R A  
• 0 7 ,

I I I .  R e g u l a t o r y  I m p a c t  A n a l y s i s

A .  Introduction
E x e c u t i v e  O r d e .  ( E . O . )  1 2 2 9 1  r e q u i r e s  

u s  t o  p r e p a r e  a n d  p u b l i s h  a  f i n a l  
r e g u l a t o r y  i m p a c t  a n a l y s i s  f o r  a n y  
p r o p o s e d  r e g u l a t i o n  t h a t  m e e t s  o n e  o f  
t h e  E . O .  c r i t e r i a  f o r  a  " m a j o r  r u l e " :  t h a t  
i s ,  t h a t  w i l l  b e  l i k e l y  t o  r e s u l t  i n —

•  A n  a n n u a l  e f f e c t  o n  t h e  e c o n o m y  o f  
S 1 0 0  m i l l i o n  o r  m o r e ;

•  A  m a j o r  i n c r e a s e  i n  c o s t s  o r  p r i c e s  
f o r  c o n s u m e r s ,  i n d i v i d u a l  i n d u s t r i e s ,  
F e d e r a l ,  S t a t e ,  o r  l o c a l  g o v e r n m e n t  
a g e n c i e s ,  o r  g e o g r a p h i c  r e g i o n s :  o r ,

•  S i g n i f i c a n t  a d v e r s e  e f f e c t s  o n  
c o m o e t i t i o n .  e m p l o y m e n t ,  i n v e s t m e n t ,  
p r o d u c t i v i t y ,  i n n o v a t i o n ,  o r  o n  t h e  
a b i l i t y  o f  U n i t e d  S t a t e s - b a s e d  
e n t e r p r i s e s  t o  c o m p e t e  w i t h  f o r e i g n -  
b a s e d  e n t e r p r i s e s  i n  d o m e s t i c  o r  e x p o r t  
m a r k e t s .

l n  a d d i t i o n ,  w e  g e n e r a l l y  p r e p a r e  a  
f i n a l  r e g u l a t o r y  f l e x i b i l i t y  a n a l y s i s  t h a t  
i s  c o n s i s t e n t  w i t h  t h e  R e g u l a t o r y  
F l e x i b i l i t y  A c t  ( R F A )  ( 5  U . S . C .  0 0 1  
t h r o u g h  6 1 2 ) ,  u n l e s s  t h e  S e c r e t a r y  
c e r t i f i e s  t h a t  a  f i n a l  r e g u l a t i o n  w i l l  n o t  
h a v e  a  s i g n i f i c a n t  e c o n o m i c  i m p a c t  o n  a  
s u b s t a n t i a l  n u m b e r  o f  s m a l l  e n t i t i e s .  F o r  
p u r p o s e s  o f  t h e  R F A ,  w e  c o n s i d e r  a l l  
M e d i c a r e  a n d  M e d i c a i d  l o n g  t e r m  c a r e  
p r o v i d e r s  a s  s m a l l  e n t i t i e s ,  I n d i v i d u a l s  
a n d  s t a t e s  a r e  n o t  i n c l u d e d  i n  t h e  
d e f i n i t i o n  o f  a  s m a l l  e n t i t y .

I n  a d d i t i o n ,  s e c t i o n  1 1 0 2 ( b )  o f  t h e  A c t  
r e q u i r e s  t h e  S e c r e t a r y  t o  p r e p a r e  a  
r e g u l a t o r y  i m p a c t  a n a l y s i s  f o r  a n y  f i n a l  
r u l e  t h a t  m a y  h a v e  a  s i g n i f i c a n t  i m p a c t  
o n  t h e  o p e r a t i o n s  o f  a  s u b s t a n t i a l  
n u m b e r  o f  s m a l l  r u r a l  h o s p i t a l s .  S u c h  a n  
a n a l y s i s  m u s t  c o n f o r m  t o  t h e  p r o v i s i o n s  
o f  s e c t i o n  6 0 4  o f  t h e  R F A .  F o r  p u r p o s e s  
o f  S e c t i o n  1 1 0 2 ( b )  o f  t h e  A c t ,  w e  d e f i n e  
a  s m ; . d  r u r a l  h o s p i t a l  a s  a  h o s p i t a l  
w h i c h  i s  l o c a t e d  o u t s i d e  a  M e t r o p o l i t a n  
S t a t i s t i c a l  A r e a  a n d  h a s  f e w e r  t h a n  50 
b e d s .

W h e n  w e  p u b l i s h e d  b o t h  t h e  p r o p o s e d  
( O c t o b e r  1 0 . 1 9 8 7 )  a n d  f i n a l  ( F e b r u a r y  2 ,  
1 9 8 9 )  r u l e s ,  w e  p r e p a r e d  a n  a n a l y s i s  
i n t e n d e d  t o  c o n f o r m  t o  t h e  o b j e c t i v e s  o f  
E . O .  1 2 2 9 1  a n d  t h e  R F A .  I n  t h e s e  
a n a l y s e s ,  w e  m a d e  t h e  s a m e  g e n e r a l  
p o i n t  r e g a r d i n g  t h e  c o s t  o f  i m p l e m e n t i n g  
t h e  n u r s i n g  h o m e  r e f o r m  p r o v i s i o n s  t h a t  
w a s  m a d e  b y  t h e  I n s t i t u t e  o f  M e d i c i n e  
i n  i t s  r e p o r t .  I n  f a c t ,  w e  q u o t e d  it  a s  
f o l l o w s :

T he effects of the recoir,m endntions on the 
costs of regulation and on the costs of 
providing care to residen ts a re  not easily 
calcula ted  for two reasons: (1) The 
quantitative  and  qualitative changes to 
behav ior of the various actors in the system , 
and the effects on efficiency of the regulatory 
agencies and nursing hom es, cannot be 
predicted on the basis o f current data : (2) 
current data  about staffing and costs in 
nursing hom es and in s ta le  regulatory 
agencies are not availab le  in sufficient detail; 
and (3) some im m ediate costs ore likely to 
produce long-term savings that cannot be 
estim ated. G iven these uncertainties, any 
estim ates m ade— even w ith the a ssistan ce  of 
a very e laborate  cost m odel—would have to 
p resent a w ide range of costs to account for 
interactions o f varying assum ptions. (Page 
214)

W e  a l s o  d i s c u s s e d  i n  d i e  c a s e  o f  t h e  
N I ’ R M  o u r  e s t i m a t e  o f  t h e  c o s t  o f  
i n c r e a s e d  n u r s e  s t a f f i n g ,  w h i c h  w a s  
a p p r o x i m a t e l y  $ 1 0 0  m i l l i o n  a  y e a r .  I n  t h e  
c a s e  o f  t h e  f i n u l  r e g u l a t i o n ,  w e  n o t e d  
t h a t  t h e  c h a n g e s  m a d e  s i n c e  p u b l i c a t i o n  
o f  t h e  N P R M  w e r e  v i r t u a l l y  a l l  e x p l i c i t l y  
r e q u i r e d  b y  O B R A  ‘ 8 7 .  W e  n o t e d  o n e  
e x c e p t i o n  ( p r i v a c y  c u r t a i n s )  a n d  
e x p l a i n e d  t h a t  t h e  r e q u i r e m e n t  w o u l d  
a p p l y  o n l y  t o  n e w  N F s ,  t h u s  m i n i m i z i n g  
t h e  c o s t .

T h i s  f i n a l  r u l e  r e v i s e s  t h e  F e b r u a r y  2 .  
1 9 8 9 ,  f i n a l  r u l e  w i t h  c o m m e n t  p e r i o d

b a s e d  o n  c o m m e n t s  s u b m i t t e d  b y  t h e  
p u b l i c .  C h a r g e s  m a d e  a s  a  r e s u l t  o f  
c o m m e n t s  r e c e i v e d  a r e  s u m m a r i z e d  i n  
s e c t i o n  1 1  o f  t h i s  p r e a m b l e .  W e  d o  n o t  
b e l i e v e  t h a t  a n y  o f  t h e  c h a n g e s  
i n c o r p o r a t e d  i n t o  t h i s  f i n u l  r u l e  a s  a  
r e s u l t  o f  t h e  c o m m e n t s  w o u l d  h a v e  a n y  
s i g n i f i c a n t  i m p a c t  a n d  w e  a r e  t h e r e f o r e  
n o t  p r e p a r i n g  a n  a n a l y s i s  w i t h  r e s p e c t  
t o  t h e m .

A l t h o u g h  w e  d o  n o t  b e l i e v e  t h a t  t h e  
c h a n g e s  i n  t h i s  d o c u m e n t  w o u l d  h a v e  a  
s i g n i f i c a n t  i m p a c t ,  w e  d c  h a v e  
a d d i t i o n a l  i n f o r m a t i o n  a b o u t  t h e  
p o t e n t i a l  c o s t  o f  t h e  c h a n g e s  c o n t a i n e d  
i n  O B R A  ’ 8 7 .  a s  r e f l e c t e d  b y  t h e  
F e b r u a r y  2 . 1 9 8 9  f i n a l  r e g u l a t i o n  a n d  
o t h e r  O B R A  ’ 8 7  r e q u i r e m e n t s  t h a t  h a v e  
b e e n  i m p l e m e n t e d  o n  t h e  b a s i s  o f  t h e  
s t a t u t e  o r  i n s t r u c t i o n s  p e n d i n g  t h e  
c o m p l e t i o n  o f  r u l e m a k i n g .

O u r  i n f o r m a t i o n  f l o w s  f r o m  t h e  d a t a  
s u b m i t t e d  b y  S t a t e s  p u r s u a n t  t o  t h e  
O B R A  " 8 7  r e q u i r e m e n t  t h a t  t h e y  r e v i s e  
t h e i r  S t a t e  M e d i c a i d  p l a n s  t o  i n c l u d e  
a d d i t i o n a l  c o s t s  t o  b e  i n c u r r e d  b y  N F s  
a s  a  r e s u l t  o f  t h e  O B R A  ' 8 7  p r o v i s i o n s .  
W e  h a v e  r e c e i v e d  4 9  a m e n d m e n t s ,  o f  
w h i c h  3 6  h a v e  b e e n  a p p r o v e d ,  5  
d i s a p p r o v e d ,  a n d  0  a r e  p e n d i n g  f u r t h e r  
a c t i o n .  O f  t h e  p l a n s  t h a t  h a v e  b e e n  
s u b m i t t e d  a n d  a p p r o v e d ,  t h e  r a t e  
i n c r e a s e s  a v e r a g e  S l . 4 4  p e r  d a y .  T h e s e  
3 6  S t a t e s  a n t i c i p a t e  s p e n d i n g  a n  
a d d i t i o n a l  $ 3 3 8 . 0  m i l l i o n  f o r  N F  c a r e  i n  
F Y  1 9 9 1 .  T h e  i n c r e a s e s  i n  s p e n d i n g  v a r y  
s u f f i c i e n t l y  f r o m  S t a t e  t o  S t a t e  s o  t h a t  it 
i s  n o t  p o s s i b l e  t o  a n t i c i p a t e ,  b a s e d  o n  
t h e  p l a n s  a p p r o v e d  t o  d a t e ,  t h e  
i n c r e a s e s  o f  t h e  r e m a i n i n g  S t a t e s  o r  t o  
e s t i m a t e  t h e  t o t a l  w i t h  a c c u r a c y .  
N o n e t h e l e s s ,  i t  i s  c l e a r  f r o m  t h e  
i n f o r m a t i o n  a v a i l a b l e  t o  d a t e  t h a t  t h e  
O B R A  ' 8 7  p r o v i s i o n s  h a v e  r e s u l t e d  i n  
a n t i c i p a t e d  S t u t e  p a y m e n t s  h i g h  e n o u g h  
t o  c o n s t i t u t e  t h e  F e b r u a r y  2 , 1 9 8 9  f i n a l  
r e g u l a t i o n  a s  a  m a j o r  r u l e  w i t h i n  t h e  
m e a n i n g  o f  t h e  E x e c u t i v e  o r d e r .

D. Reporting Requirements
S e c t i o n s  4 0 3 . 1 3 ( c ) ,  4 8 3 . 6 0 ( b ) ( 2 ) ,  

4 8 3 . 6 5 ( a ) ( 3 ) ,  4 0 3 . 7 5 ( h ) ,  4 B 3 . 7 5 ( j ) ( l ) ( i v ) .  
4 0 3 . 7 5 ( j ) ( 2 ) ( i v ) ,  4 B 3 . 7 5 ( k ) ( l ) ( i i ) .  
4 8 3 . 7 5 ( k ) ( 2 ) ( i v j ,  4 8 3 . 7 5 ( m ) .  a n d  4 8 3 . 7 5 ( n )  
o f  t h i s  f i n a l  r u l e  c o n t a i n  i n f o r m a t i o n  
c o l l e c t i o n s  t h a t  a r e  s u b j e c t  t o  O f f i c e  o f  
M a n a g e m e n t  a n d  B u d g e t  ( O M B )  
a p p r o v a l  u n d e r  t h e  P a p e r w o r k  
R e d u c t i o n  A c t  o f  1 9 8 0 .  L o n g - t e r m  c a r e  
f a c i l i t i e s  m u s t  p r o v i d e  d o c u m e n t a t i o n  t o  
a s s u r e  c o m p l i a n c e  w i t h  t h e  
r e q u i r e m e n t s  i n  o r d e r  t o  r e c e i v e  F e d e r a l  
f u n d s  f o r  M e d i c a r e  a n d  M e d i c a i d .  P u b l i c  
r e p o r t i n g  b u r d e n  f o r  t h i s  c o l l e c t i o n  o f  
i n f o r m a t i o n  i s  e s t i m a t e d  t o  b e  1 . 1 0 7 . 5 0 0  
h o u r s  T o r  a p p r o x i m a t e l y  1 5 , 5 0 0  f a c i l i t i e s .  
( C o m p a r a b l e  r e p o r t i n g  b u r d e n  f o r  
i n f o r m a t i o n  c o l l e c t i o n  r e q u i r e m e n t s  i n
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e x i s t i n g  r e g u l a t i o n s  i s  2 , 5 0 5 , 3 1 7  h o u r s  
a n n u a l l y . )  A  n o t i c e  w i l l  b e  p u b l i s h e d  i n  
t h e  F e d e r a l  R e g i s t e r  w h e n  a p p r o v a l  f o r  
t h e  r e d u c e d  b u r d e n  i s  o b t a i n e d .

L i s t  o f  S u b j e c t s

42 CFIl Port 442
G r a n t  p r o g r a m s - h e a l t h ,  H e a l t h  

f a c i l i t i e s .  H e a l t h  p r o f e s s i o n s .  H e a l t h  
r e c o r d s ,  M e d i c a i d ,  N u r s i n g  h o m e s .  
N u t r i t i o n ,  R e p o r t i n g  a n d  r e c o r d k e e p i n g  
r e q u i r e m e n t s ,  S a f e t y .

42 CFR Part 447
A c c o u n t i n g ,  A d m i n i s t r a t i v e  p r a c t i c e  

a n d  p r o c e d u r e ,  G r a n t  p r o g r a m s - h e a l t h ,  
H e a l t h  f a c i l i t i e s ,  H e a l t h  p r o f e s s i o n s ,  
M e d i c a i d ,  R e p o r t i n g  a n d  r e c o r d k e e p i n g  
r e q u i r e m e n t s ,  R u r a l  a r e a s .

42 CFR Part 483
G r a n t  p r o g r a m s - h e a l ' h ,  H e a l t h  

f a c i l i t i e s ,  H e a l t h  p r o f e s s i o n s ,  H e a l t h  
r e c o r d s ,  M e d i c a i d ,  N u r s i n g  h o m e s .  
N u t r i t i o n ,  R e p o r t i n g  a n d  r e c o r d k e e p i n g  
r e q u i r e m e n t s ,  S a f e t y .

42 CFR Part 488
H e a l t h  f a c i l i t i e s ,  M e d i c a r e .  R e p o r t i n g  

a n d  r e c o r d k e e p i n g  r e q u i r e m e n t s .

42 CFR Part 483
H e a l t h  f a c i l i t i e s ,  M e d i c a r e .

42 CFR Part 493
A d m i n i s t r a t i v e  p r a c t i c e  a n d  

p r o c e d u r e .  H e a l t h  f a c i l i t i e s ,  H e a l t h  
p r o f e s s i o n s .  M e d i c a r e ,  R e p o r t i n g  a n d  
r e c o r d k e e p i n g  r e q u i r e m e n t s .

C h a p t e r  I V — H e a l t h  C a r o  F i n a n c i n g  
A d m i n i s t r a t i o n ,  D e p a r t m e n t  o f  H e a l t h  a n d  
H u m a n  S e r v i c e s

4 2  C F R  c h a p t e r  I V  i s  a m e n d e d  a s  
f o l l o w s :

P A R T  4 4 2 -C O N D IT IO N S  FO R  
P A Y M E N T  FO R  N U R S IN G  FA C IL IT Y  
A N D  IN TER M ED IATE  C A R E  FA C IL IT Y  
S E R V IC E S  FO R  TH E  M E N T A L L Y  
R E T A R D E D

A .  P a r t  4 4 2  i s  a m e n d e d  a s  f o l l o w s :

1 .  T h e  a u t h o r i t y  c i t a t i o n  f o r  p a r t  4 4 2  
c o n t i n u e s  t o  r e a d  a s  f o l l o w s :

A uthority: Sec. 1102 of the Sociul Security 
Act (-12 U.S.C. 1302), unless otherw ise noted.

2 - 3 .  I n  s u b p a r t  A ,  §  4 4 2 . 1 .  p a r a g r a p h  
( a )  i s  r e v i s e d  t o  r e a d  a s  f o l l o w s

Subpart A — General Provisions

§  4 4 2 . 1  O a s i s  a n d  p u r p o s e .

( a )  T h i s  p a r t  s t a t e s  r e q u i r e m e n t s  f o r  
p r o v i d e r  a g r e e m e n t s  a n i l  f a c i l i t y  
c e r t i f i c a t i o n  r e l a t i n g  t o  t h e  p r o v i s i o n  o f  
s e r v i c e s  f u r n i s h e d  b y  n u r s i n g  f a c i l i t i e s

u n d  i n t e r m e d i a t e  c a r e  f a c i l i t i e s  f o r  t h e  
m e n t a l l y  r e t a r d e d .  T h i s  p a r t  i s  b u s e d  o n  
t h e  f o l l o w i n g  s e c t i o n s  o f  t h e  A c t :

Suction 1002(a)(4), adm inistrative m ethods fur 
proper nnd efficient operation o f the S ta te  
plun;

Section 1 0 0 2 ( a ) ( 2 7 ) ,  provider agreements: 
Section 1902(n)(28), skilled nursing facility 

standards;
Section 1902(a)(:)3)(l3), S ta te  survey agency 

functions;
Section 1902(i), circum stances und 

procedures fur denial o f paym ent and 
term ination o f provider agreem ents in 
certain  cases;

Section 1005 (c) and (d), definition of 
interm ediate cure fucility services;

Section 1005 (f) and (i), definition of skilled 
nursing facility sendees;

Section 1910, certification mid approval of 
SNFs and of R I  I C s ;

Section 1913, hospital providers o f skilled 
nursing and inlerm cdiute care services, und 

Seciion 1922, correction and  reduction plans 
for in term ediate care facilities for Ihe 
mentully retarded.

• • • * «

4 .  I n  s u b p a r t  A ,  §  4 4 2 . 2  t h e  d e f i n i t i o n  
o f  " F a c i l i t y " ,  i s  r e v i s e d  a s  f o l l o w s :

§  4 4 2 . 2  T e r m s .
I n  t h i s  p a r t —
Facility r e f e r s  t o  a  n u r s i n g  f a c i l i t y ,  

a n d  a n  i n t e r m e d i a t e  c a r e  f a c i l i t y  f o r  I h e  
m e n t a l l y  r e t a r d e d  o r  p e r s o n s  w i t h  
r e l a t e d  c o n d i t i o n s  ( I C F / M R ) .
•  •  . •  •  •

5 .  I n  s u b p a r t  B .  §  4 4 2 . 1 2 ( a )  i s  r e v i s e d  
t o  r e a d  a s  f o l l o w s :

§  4 4 2 . 1 2  P r o v i d e r  a g r e e m e n t :  G e n e r a l  
r e q u i r e m e n t s .

( a )  Certification and recertification. 
b x c e p t  a s  p r o v i d e d  i n  p a r a g r a p h  ( b )  o f  
t h i s  s e c t i o n ,  a  M e d i c a i d  a g e n c y  m a y  n o t  
e x e c u t e  a  p r o v i d e r  a g r e e m e n t  w i t h  a  
f a c i l i t y  f o r  n u r s i n g  f u c i l i t y  s e r v i c e s  n o r  
m a k e  M e d i c a i d  p a y m e n t s  t o  a  f a c i l i t y  
f o r  t h o s e  s e r v i c e s  u n l e s s  t h e  S e c r e t a r y  
o r  t h e  S t a t e  s u r v e y  a g e n c y  h a s  c e r t i f i e d  
t h e  f u c i l i t y  u n d e r  t h i s  p a r t  t o  p r o v i d e  
t h o s e  s e r v i c e s .  ( S e e  §  4 4 2 . 1 0 1  f o r  
c e r t i f i c a t i o n  b y  t h e  S e c r e t a r y  o r  b y  I h e  
S t a l e  s u r v e y  a g e n c y ) .

0 .  S e c t i o n  4 4 2 . 1 . 3  ( b )  a n d  ( c ) ( 2 )  a r e  
r e v i s e d  t o  r e a d  n s  f o l l o w s :

§  4 4 2 . 1 3  E f f e c t i v e  d a ' ?  o f  a g r e e m e n t
l  * * * »

( b )  AH Federal requirements are met 
on the date of the survey. T h e  
a g r e e m e n t  m u s t  b e  e f f e c t i v e  o n  t h e  d a l e  
t h e  o n s i t e  s u r v e y  i s  c o m p l e t e d  ( o r  o n  I h e  
d a y  f o l i o  w h i g  t h e  e x p i r a t i o n  o f  n  c u r r e n t  
a g r e e m e n t )  i f ,  o n  t h e  d a l e  o f  t h e  s u r v e y  
t h e  p r o v i d e r  m e e t s  u l l  F e d e r a l  
r e q u i r e m e n t s  u n d  a n y  o t h e r  
r e q u i r e m e n t s  i m p o s e d  l t y  t h e  M e d i c a i d  
a g e n c y .

( c )  * * *
( 2 )  T h e  d a t e  o n  w h i c h  u  N F  o r  a n  I C F /  

M R  i s  f o u n d  t o  m e e t  a l l  c o n d i t i o n s  o f  
p a r t i c i p a t i o n ,  a n d  t h o  f a c i l i t y  s u b m i t s  a n  
a c c e p t a b l e  c o r r e c t i o n  p l u n  f o r  l o w e r  
l e v e l  d e f i c i e n c i e s ,  o r  u n  n p p r o v a b l e  
w a i v e r  r e q u e s t ,  o r  b o t h .
* ♦ « ♦ 4

§ 4 4 2 . 2 0  [ R e m o v e d ]
6 a .  S e c i i o n  4 4 2 . 2 0  i s  r e m o v e d .
7 .  I n  s u b p a r t  B ,  §  4 4 2 . 3 0 ( a )  

i n t r o d u c t o r y  t e x t  a n d  p a r a g r a p h  ( a ) ( 1 )  
a r e  r e v i s e d  t o  r e a d  a s  f o l l o w s :

§ 442230 A g r e e m e n t  a s  e v i d e n c e  o f  
c e r t i f i c a t i o n .

( a )  U n d e r  § §  4 4 0 . 4 0 ( a )  a n d  4 4 0 . 1 5 0  o f  
t h i s  c h a p t e r ,  F F P  i s  a v a i l a b l e  i n  
e x p e n d i t u r e s  f o r  N F  a n d  I C F / M R  
s e r v i c e s  o n l y  i f  t h e  f a c i l i t y  h a s  b e e n  
c e r t i f i e d  a s  m e e t i n g  t h e  r e q u i r e m e n t s  f o r  
M e d i c a i d  p a r t i c i p a t i o n ,  a s  e v i d e n c e d  b y  
a  p r o v i d e r  a g r e e m e n t  e x e c u t e d  u n d e r  
t h i s  p a r t .  A n  a g r e e m e n t  i s  n o t  v a l i d  
e v i d e n c e  t h a t  a  f a c i l i t y  h a s  m e t  t h o s e  
r e q u i r e m e n t s  i i  H C F A  d e t e r m i n e s  t h a t —

( 1 )  T h e  s u r v e y  a g e n c y  f a i l e d  t o  a p p l y  
t h e  a p p l i c a b l e  r e q u i r e m e n t s  u n d e r  p a r t  
4 0 3  f o r  N F s  o r  s u b p u r t  D  o f  p a r t  4 0 3  o f  
t h i s  c h a p t e r ,  w h i c h  s e t s  f o r t h  t h e  
c o n d i t i o n s  o f  p a r t i c i p a t i o n  f o r  I C F s / M R .
t  •  •  * I

0 .  S e c t i o n  4 4 2 . 4 0  ( b )  a n d  [ c ]  a r e  
r e v i s e d  t o  r e a d  a s  f o l l o w s :

§  4 4 2 . 4 0  A v a i l a b i l i t y  o f  FFP d u r i n g  
a p p e a l s .
(  I  • • •

( b )  Scape, applicability, and effective 
dote— ( 1 )  Scope. T h i s  s e c i i o n  s o t s  f o r t h  
t h e  e x t e n t  o f  F F P  i n  S t a l e  M e d i c a i d  
p a y m e n t s  t o  a  N F  o r  a n  I C F / M R  a f t e r  
i t s  p r o v i d e r  a g r e e m e n t  h a s  b e e n  
t e r m i n a t e d  o r  h a s  e x p i r e d  a n d  n o t  b e  
r e n e w e d .

( 2 )  Applicability, ( i )  T h i s  s e c t i o n  a n d  
§  4 4 2 . 4 2  a p p l y  o n l y  w h e n  t h e  M e d i c a i d  
a g e n c y ,  o f  i t s  o w n  v o l i t i o n ,  t e r m i n a t e s  n r  
d o e s  n o t  a  r e n e w  a  p r o v i d e r  a g r e e m e n t ,  
a n d  o n l y  w h e n  t h e  s u r v e y  a g e n c y  
c e r t i f i e s  t h a t  t h e r e  i s  n o  J e o p a r d y  t o  
r e c i p i e n t  h e a l t h  u n d  s a f e t y .  W h e n  t h e  
s u r v e y  a g e n c y  c e r t i f i e s  t h a t  t h e r e  i s  
j e o p a r d y  l o  r e c i p i e n t  h e a l t h  a n d  s a f e l y ,  
o r  w h e n  i l  f a i l s  t o  c e r t i f y  t h a t  t h e r e  i s  n o  
j e o p a r d y ,  F F P  e n d s  o n  t h e  e f f e c t i v e  d a t e  
o f  t e r m i n a t i o n  o r  e x p i r a t i o n .

( i i )  W h e n  t h e  S t a l e  a c t s  u n d e r  
i n s t r u c t i o n s  f r o m  H C F A ,  F F P  e n d s  o n  
t h e  d a t e  s p e c i f i e d  b y  H C F A  ( H C F A  
i n s t r u c t s  t h e  S t a t e  t o  t e r m i n a t e  t h e  
M e d i c a i d  p r o v i d e r  a g r e e m e n t  w h e n  
I  t C F A  i n  v a l i d a t i n g  a  S t a t e  s u r v e y  
a g e n c y  c e r t i f i c a t i o n ,  d e t e r m i n e s  t h a t  a  
N F  o r  n n  I C F / M R  d o e s  n o t  m e e t  t h e  
t i H | u i r e n t e n l s  F o r  p a r t i c i p a t i o n . )
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( 3 )  Effective date. T h i s  s e c t i o n  n n d  
§  4 4 2 . 4 2  a p p l y  t o  t e r m i n a t i o n s  o r  
e x p i r a t i o n s  t h a t  a r e  e f f e c t i v e  o n  o r  a f t e r  
S e p t e m b e r  2 8 , 1 9 8 7 .  F o r  t e r m i n a t i o n s  o r  
n o n r c n e w a l s  t h a t  w e r e  e f f e c t i v e  b e f o r e  
t h a t  d a t e ,  F F P  m a y  c o n t i n u e  f o r  u p  t o  
1 2 0  d a y s  f r o m  S e p t e m b e r  2 8 , 1 9 0 7 ,  o r  1 2  
m o n t h s  f r o m  t h e  e f f e c t i v e  d a t e  o f  
t e r m i n a t i o n  o r  n o n r c n e w n l ,  w h i c h e v e r  i s  
e a r l i e r .

( c )  Basic rides. ( ! )  E x c e p t  a s  p r o v i d e d  
i n  p a r a g r a p h s  ( d )  u n d  ( e )  o f  t h i s  s e c t i o n ,  
F F P  i n  p a y m e n t s  t o  a  N F  o r  a n  I C F / M R  
e n d s  o n  t h e  e f f e c t i v e  d a t e  o f  t e r m i n a t i o n  
o f  t h e  f a c i l i t y ' s  p r o v i d e r  a g r e e m e n t ,  o r  i f  
t h e  n g r e e m e n t  i s  n o t  t e r m i n a t e d ,  o n  t h e  
e f f e c t i v e  d a t e  o f  e x p i r a t i o n .

( 2 )  I f  S t a t e  l a w ,  o r  a  F e d e r a l  o r  S t a l e  
c o u r t  o r d e r  o r  i n j u n c t i o n ,  r e q u i r e s  t h e  
a g e n c y  t o  e x t e n d  t h e  p r o v i d e r  
a g r e e m e n t  o r  c o n t i n u e  p a y m e n t s  t o  a  
f a c i l i t y  a f t e r  t h e  d a t e s  s p e c i f i e d  i n  
p a r a g r a p h  ( d j  o f  t h i s  s e c t i o n ,  F F P  i s  n o t  
a v a i l a b l e  i n  t h o s e  p a y m e n t s .

§ 4 4 2 . 4 2  [ A m e n d e d I

9 .  I n  §  4 4 2 . 4 2 ( a ) ,  t h e  p h r a s e  " a  N F  o r  
a n  I C F / M R "  i s  s u b s t i t u t e d  f o r  t h e  
p h r a s e  " a  S N F  o r  I C F " .

1 0 .  T h e  h c u d i n g  o f  s u b p a r t  C  i s  
r e v i s e d  t o  r e a d  a s  f o l l o w s :

S u bp art C — C ertifica tion  o f  N F s  and  
JC Fs /M R

1 1 .  I n  s u b p a r t  C .  §  4 4 2 . 1 0 1  i s  r e v i s e d  t o  
r e a d  a s  f o l l o w s :

§ 4 4 2 . 1 0 1  O b t a i n i n g  c e r t i f i c a t i o n .
( a )  T h i s  s e c t i o n  s t a t e s  t h e  

r e q u i r e m e n t s  f o r  o b t a i n i n g  n o t i c e  o f  a n  
I C F / M R ’ s  c e r t i f i c a t i o n  b e f o r e  u  
M e d i c a i d  a g e n c y  e x e c u t e s  a  p r o v i d e r  
a g r e e m e n t  u n d e r  §  4 4 2 . 1 2 .

( b )  T h e  a g e n c y  m u s t  o b t a i n  n o t i c e  o f  
c e r t i f i c a t i o n  f r o m  t h e  S e c r e t a r y  f o r  a n  
I C F / M R  l o c a t e d  o n  a n  I n d i a n  
r e s e r v a t i o n .

( c )  T h e  a g e n c y  m u s t  o b t a i n  n o t i c e  o f  
c e r t i f i c a t i o n  f r o m  I h e  s u r v e y  a g e n c v  f o r  
a l l  o t h e r  I C F / M R .

( d )  T h e  n o t i c e  m u s t  i n d i c a t e  t h a t  o n e  
o f  t h e  f o l l o w i n g  p r o v i s i o n s  p e r t a i n s  t o  
t h e  I C F / M R :

( 1 )  A n  I C F / M R  m e e t s  t h e  c o n d i t i o n s  
o f  p a r t i c i p a t i o n  s e t  f o r t h  i n  s u b p a r t  D  o f  
p a r t  4 8 3  o f  t h i s  c h a p t e r .

( 2 )  T h e  I C F / M R  h a s  b e e n  g r a n t e d  a  
w a i v e r  o r  v a r i a n c e  b y  H C F A  o r  t h e  
s u r v e y  a g e n c y  u n d e r  s u b p a r t  D .

( 3 )  A n  I C F / M R  h a s  b e e n  c e r t i f i e d  w i t h  
s t a n d a r d - l e v e l  d e f i c i e n c i e s  u n d

( i )  A l l  c o n d i t i o n s  o f  p a r t i c i p a t i o n  a r e  
f o u n d  m e t :  a n d

( i i )  T h e  f a c i l i t y  s u b m i t s  a n  a c c e p t a b l e  
p l a n  o f  c o r r e c t i o n  c o v e r i n g  t h e  
r e m a i n i n g  d e f i c i e n c i e s ,  s u b j e c t  t o  o t h e r  
l i m i t a t i o n s  s p e c i f i e d  i n  §  4 4 2 . 1 0 5 .

( c )  T h e  f a i l u r e  t o  m e e t  o n e  o r  m o r e  o r  
t h e  a p p l i c a b l e  c o n d i t i o n s  o f  
p a r t i c i p a t i o n  i s  c a u s e  f o r  t e r m i n a t i o n  o r  
n o n - r e n e w a l  o f  t h e  I C F / M R  p r o v i d e r  
a g r e e m e n t .

1 2 .  S e c t i o n  4 4 2 . 1 0 5  i s  r e v i s e d  t o  r e a d  
n s  f o l l o w s :

§  4 4 2 . 1 0 5  Certification with deficiencies: 
General provisions.

I f  a  s u r v e y  a g e n c y  f i n d s  u  f a c i l i t y  
d e f i c i e n t  i n  m e e t i n g  t h e  r e q u i r e m e n t s  f o r  
N F s  o r  t h e  s t a n d a r d s  ( f o r  I C F s / M R ) ,  n s  
s p e c i f i e d  u n d e r  S u b p u r t s  B  a n d  D  o f  P a r t  
4 8 3  o f  t h i s  c h a p t e r ,  t h e  a g e n c y  m a y  
c e r t i f y  t h e  f a c i l i t y  f o r  M e d i c a i d  p u r p o s e s  
u n d e r  t h e  f o l l o w i n g  c o n d i t i o n s :

( a )  T h e  a g e n c y  f i n d s  t h a t  t h e  f a c i l i t y ’ s  
d e f i c i e n c i e s ,  i n d i v i d u a l l y  o r  i n  
c o m b i n a t i o n ,  d o  n o t  j e o p a r d i z e  t h e  
p a t i e n t ' s  h e u l t h  u n d  s a f e t y ,  n o r  s e r i o u s l y  
l i m i t  t h e  f a c i l i t y ’ s  c a p a c i t y  l o  g i v e  
a d e q u a t e  c a r e .  T h e  a g e n c y  m u s t  
m a i n t a i n  a  w r i t t e n  j u s t i f i c a t i o n  o f  t h e s e  
f i n d i n g s .

( b )  T h e  a g e n c y  f i n d s  a c c e p t a b l e  t h e  
f a c i l i  y ’ s  w r i t t e n  p l a n  f o r  c o r r e c t i n g  t h e  
d e f i c i e n c i e s .

( c )  I f  a  f a c i l i t y  w a s  p r e v i o u s l y  
c e r t i f i e d  w i t h  a  d e f i c i e n c y  a n d  h a s  a  
d i f f e r e n t  d e f i c i e n c y  a t  t h e  t i m e  o f  t h e  
n e x t  s u r v e y ,  t h e  a g e n c y  d o c u m e n t s  t h a t  
t h e  f a c i l i t y —

( 1 )  W a s  u n a b l e  t o  s t a y  i n  c o m p l i a n c e  
w i t h  t h e  s t a n d a r d  ( f o r  I C F s / M R )  o r  
r e q u i r e m e n t s  ( f o r  N F s )  f o r  r e a s o n s  
b e y o n d  i t s  c o n t r o l ,  o r  d e s p i t e  i n t e n s i v e  
e f f o r t s  t o  c o m p l y ;  u n d

( 2 )  I s  m a k i n g  t h e  b e s t  u s e  o f  i t s  
r e s o u r c e s  t o  f u r n i s h  a d e q u u l c  c a r e .

( d )  I f  a  f a c i l i t y  h a s  t h e  s a m e  
d e f i c i e n c y  i t  h a d  u n d e r  t h e  p r i o r  
c e r t i f i c a t i o n ,  t h e  a g e n c y  d o c u m e n t s  t h a t  
t h e  f a c i l i t y —

( 1 )  D i d  a c h i e v e  c o m p l i a n c e  w i t h  I h e  
s t a n d a r d  ( f o r  I C F s / M R )  o r  r e q u i r e m e n t s  
( f o r  N F s )  u t  s o m e  t i m e  d u r i n g  t h e  p r i o r  
c e r t i f i c a t i o n  p e r i o d ;

( 2 )  M a d e  a  g o o d  f a i t h  e f f o r t ,  u s  j u d g e d  
b y  t h e  s u r v e y  a g e n c y ,  t o  s t a y  i n  
c o m p l i a n c e ;  a n d

( 3 )  A g a i n  b c c u m e  o u t  o f  c o m p l i a n c e  
f o r  r e a s o n s  b e y o n d  i t s  c o n t r o l .

( e )  I f  u  N F  o r  I C F / M R  h a s  a  d e f i c i e n c y  
o f  t h e  t y p e s  s p e c i f i e d  i n  §  4 4 2 . 1 1 1  o r
§  4 4 2 . 1 1 2  t h a t  r e q u i r e s  n  p l a n  o f  
c o r r e c t i o n  e x t e n d i n g  b e y o n d  1 2  m o n t h s ,  
t h e  a g e n c y  d o c u m e n t s  t h a t  t h e  
c o n d i t i o n s  o f  t h o s e  s e c t i o n s  a r e  m e t .

1 3 .  I n  §  4 4 2 . 1 1 0 ,  t h e  s e c t i o n  b e n d i n g  
a n d  p a r a g r a p h  ( a )  a r e  r e v i s e d  t o  r e a d  u s  
f o l l o w s :

§  4 4 2 . 1 1 0  Certification period; Facilities 
with deficiencies.

( a )  F a c i l i t i e s  w i t h  d e f i c i e n c i e s  m a y  b e  
c e r t i f i e d  u n d e r  §  4 4 2 . 1 0 5  f o r  t h e  p e r i o d  
s p e c i f i e d  i n  e i t h e r  p a r a g r a p h  ( b )  o r  ( c )  o f  
t h i s  s e c t i o n .  H o w e v e r ,  N F s  w i t h

d e f i c i e n c i e s  t h a t  m a y  r e q u i r e  m o r e  t h a n  
1 2  m o n t h s  t o  c o r r e c t  m a y  b e  c e r t i f i e d  
u n d e r  §  4 4 2 . 1 1 2 .
« « « 4 «

§ 4 4 2 . 1 1 1  I R e m o v e d )

1 3 u .  S e c t i o n  4 4 2 . 1 1 1  i s  r e m o v e d .
1 4 .  I n  §  4 4 2 . 1 1 7 ,  t h e  s e c t i o n  h e a d i n g  

n n d  p a r a g r a p h  ( u ) ( l )  a r c  r e v i s e d  t o  r e n d  
a s  f o l l o w s .

§  4 4 2 . 1 1 7  T e r m i n a t i o n  o f  c e r t i f i c a t i o n  f o r  
N F s  a n d  I C F s / M R  w h o s e  d e f i c i e n c i e s  p o s e  
I m m e d i a t e  J e o p a r d y .

( a ) * * *
( 1 )  T h e  f u c i l i t y  n o  l o n g e r  m e e t s  

a p p l i c a b l e  r e q u i r e m e n t s  f o r  N F s  o r  
c o n d i t i o n s  o f  p a r t i c i p a t i o n  f o r  I C F s / M R  
a s  s p e c i f i e d  i n  s u b p a r t  B  o r  D  o f  p a r t  4 8 3  
o f  t h i s  c h a p t e r .
* ♦ * •  •

1 5 .  i n  §  4 4 2 . 1 1 8  < a r a g r a p h s  ( a ) ,  ( b ) ( 1 )  
a n d  ( b ) ( 3 t ( i )  a r e  u  s e d  t o  r o a d  u s  
f o l l o w s :

§  4 4 2 . 1 1 8  D e n i a l  o f  p a y m e n t s  f o r  n e w  
a d m i s s i o n s .

( a )  Basis for denial o f payments.
T h e  M e d i c a i d  a g e n c y  m a y  d e n y

p a y m e n t  f o r  n e w  a d m i s s i o n s  t o  a  N F  o r  
a n  I C F / M R  t h a t  n o  l o n g e r  m e e t s  t h e  
a p p l i c a b l e  c o n d i t i o n s  o f  p a r t i c i p a t i o n  
s p e c i f i e d  u n d e r  s u b p a r t  B  o r  D  o f  p a r t  
4 8 3  o f  t h i s  c h a p t e r .

( b )  * * ‘
( 1 )  P r o v i d e  t h e  f a c i l i t y  u p  t o  0 0  d a y s  t o  

c o r r e c t  I h e  c i t e d  d e f i c i e n c i e s  a n d  
c o m p l y  w i t h  t h e  r e q u i r e m e n t s  ( f o r  N F s )  
o r  c o n d i t i o n s  o f  p a r t i c i p a t i o n  ( f o r  I C F s /  
M R ) .

( 3 )  * * ‘
( i )  T h e  o p p o r t u n i t y  f o r  t h e  f a c i l i t y  t o  

p r e s e n t ,  b e f o r e  a  S l a t e  M e d i c a i d  o f f i c i a l  
w h o  w a s  n o t  i n v o l v e d  i n  m a k i n g  t h e  
i n i t i a l  d e t e r m i n a t i o n ,  e v i d e n c e  o r  
d o c u m e n t a t i o n ,  i n  w r i t i n g  o r  i n  p e r s o n ,  
t o  r e f u t e  t h e  d e c i s i o n  t h a t  t h e  f a c i l i t y  i s  
o u t  o f  c o m p l i a n c e  w i t h  t h e  a p p l i c a b l e  
r e q u i r e m e n t s  ( f o r  N F s )  o r  c o n d i t i o n s  o f  
p a r t i c i p a t i o n  ( f o r  I C F s / M R ) .

P A R T  447— P A Y M E N T S  F O R  
S E R V IC E S

B .  P a r t  4 4 7  i s  a m e n d e d  a s  f o l l o w s :
1 .  T h e  a u t h o r i t y  c i t a t i o n  f o r  p a r t  4 4 7  

c o n t i n u e s  t o  r e a d  a s  f o l l o w s :

A u t h o r i t y :  S e c .  1 1 0 2  o f  t h o  S o c i a l  S e c u r i t y  
A c t  ( 4 2  U . S . C .  1 3 0 2 ) .
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S u bp art C — P aym en t (or Inpa tien t 
H osp ita l and L o n g -T e rm  C are  Fac ility  
S e rv ic e s

P a y m e n t  R a t e s

2 .  I n  S u b p a r t  C ,  §  4 4 7 . 2 5 1  i s  a m e n d e d  
b y  r e v i s i n g  t h e  d e f i n i t i o n  o f  “ l o n g  t e r m  
c a r e  f a c i l i t y  s e r v i c e s ”  a s  f o l l o w s :

§  4 4 7 . 2 5 1  D e f i n i t i o n s .
•  * •  •  «

Long-term care facility services 
m e a n s  m ’ n r m e d i a t e  c a r e  f a c i l i t y  
s e r v i c e s  f o r  t h e  m e n t a l l y  r e t a r d e d  ( I C F /  
M R )  n n d  n u r s i n g  f a c i l i t y  ( N F )  s e r v i c e s .
* « •  * «

3 .  S e c t i o n  4 4 7 . 2 5 5  i s  a m e n d e d  b y  
r e v i s i n g  p a r a g r a p h  ( a )  t o  r e a d  n s  
f o l l o w s :

§  4 4 7 . 2 5 5  R e l a t e d  I n f o r m a t i o n .
« •  •  •  *

( a )  T h e  a m o u n t  o f  t h e  e s t i m a t e d  
a v e r a g e  p r o p o s e d  p a y m e n t  r a t e  f o r  e a c h  
t y p e  o r  p r o v i d e r  ( h o s p i t a l ,  I C F / M R ,  o r  
n u r s i n g  f a c i l i t y ) ,  a n d  t h e  a m o u n t  b y  
w h i c h  t h a t  e s t i m a t e d  a v e r a g e  r a t e  
i n c r e a s e d  o r  d e c r e a s e d  r e l a t i v e  t o  t h e  
a v e r a g e  p a y m e n t  r a l e  i n  e f f e c t  f o r  e a c h  
t y p e  o f  p r o v i d e r  f o r  t h e  i m m e d i a t e l y  
p r e c e d i n g  r a t e  p e r i o d ;
♦ ♦ •  * *

4 .  S e c t i o n  4 4 7 . 2 7 2  i s  a m e n d e d  b y  
r e v i s i n g  p a r a g r a p h s  ( a )  a n d  ( b )  t o  r e n d  
a s  f o l l o w s :

§  4 4 7 . 2 7 2  A p p l i c a t i o n  o f  u p p e r  p a y m e n t  
l i m i t s .

( a )  General rule. E x c e p t  a s  p r o v i d e d  
i n  p a r a g r a p h  ( c )  o r  t h i s  s e c t i o n ,  
a g g r e g a t e  p a y m e n t s  b y  a n  a g e n c y  t o  
e a c h  g r o u p  o f  h e a l t h  c a r e  f a c i l i t i e s  ( t h a t  
i s ,  h o s p i t a l s ,  n u r s i n g  f a c i l i t i e s  a n d  I C F s  
f o r  t h e  m e n t a l l y  r e t a r d e d  ( I C F s / M R ) ,  
m a y  n o t  e x c e e d  t h e  a m o u n t  t h a t  c a n  
r e a s o n a b l y  b e  e s t i m a t e d  w o u l d  h a v e  
l i n e n  p a i d  f o r  t h o s e  s e r v i c e s  u n d e r  
M e d i c a r e  p a y m e n t  p r i n c i p l e s .

( b )  State operated facilities. I n  
a d d i t i o n  t o  m e e t i n g  t h e  r e q u i r e m e n t  o f  
p a r a g r a p h  ( a )  o f  t h i s  s e c t i o n ,  a g g r e g a t e  
p a y m e n t s  t o  e a c h  g r o u p  o f  S t a t e -  
o p e r a t e d  f a c i l i t i e s  ( t h a t  i s ,  h o s p i t a l : : ,  
n u r s i n g  f a c i l i t i e s  a n d  I C F s / M R )  m a y  n o t  
e x c e e d  t h e  a m o u n t  t h a t  c a n  r e a s o n a b l y  
b e  e s t i m a t e d  w o u l d  h a v e  b e e n  p a i d  
u n d e r  M e d i c a r e  p a y m e n t  p r i n c i p l e s .
t » » i  *

S U B C H A P T E R  E - S T A N D A R D S  A N D  
C E R T I F I C A T I O N

C ,  P a r t  4 5 3  i s  o m e n d e d  a s  f o l l o w s :
1 .  T h e  a u t h o r i t y  c i t a t i o n  f o r  p a r t  4 0 3  i s  

r e v i s e d  t o  r e a d  a s  f o l l o w s :

Authority: Sec. 1102,1019 (n)-fd). 1001 (j) 
and (1), 1003,1071,1002(«)(20), 1005 (a) and
(c), nnd 1910 (a)-(d) of the Social Socurlty Act 
(42 U.S.C. 1302,1395(i) (3)(u)-(d). 1305X (j)

u n d  ( 1 ) .  1 3 9 5 h h ,  1 3 0 0 ( n ) ( n ) ( 2 0 ) .  a n d  1 3 0 G d ( c )  
a n d  M f l f l r  ( a l - ' ( d ) ) .  u n l e s s  o t h e r w i s e  n o t e d .

P A R T  4 8 3 -R E Q U IR E M E N T S  F O R  
L O N G  T E R M  C A R E  F A C IL IT IE S

Su bpart B — R equ irem en ts  fo r Lon g  
T e rm  C a re  Facilities

2 - 3 ,  I n  s u b p a r t  B ,  §  §  4 8 3 , t ,  4 0 3 . 5 ,  
4 0 3 . 1 0 ,  4 8 3 . 1 2 ,  4 0 3 , 1 3 ,  4 8 3 . 1 5 ,  4 8 3 . 2 0 ,  a n d
4 8 3 . 2 5  a r e  r e v i s e d  a s  f o l l o w s :

§ 483.1 Basis and scope.

( a )  Basis in legislation. (1) S e c t i o n s  o f  
t h e  A c t  1 8 1 9  ( a ) ,  ( b ) .  ( c ) .  a n d  ( d )  p r o v i d e  
t h a t —

( 1 )  S k i l l e d  n u r s i n g  f a c i l i t i e s  
p a r t i c i p a t i n g  i n  M e d i c a r e  m u s t  m e e t  
c e r t a i n  s p e c i f i e d  r e q u i r e m e n t s ;  a n d

( i i )  T h e  S e c r e t a r y  m a y  i m p o s e  
a d d i t i o n a l  r e q u i r e n i c n i s  ( s e n  s e c t i o n  
1 8 1 9 ( d ) ( 4 ) ( D ) )  i f  t h e y  a r e  n e c e s s a r y  f o r  
t h e  h e a l t h  a n d  s a f e t y  o f  i n d i v i d u a l s  t o  
w h o m  s e r v i c e s  a r e  f u r n i s h e d  i n  t h e  
f a c i l i t i e s .

( 2 )  S e c t i o n s  1 9 1 9  ( a ) ,  ( b ) ,  ( c ) ,  a n d  ( d )  o f  
t h e  A c t  p r o v i d e  t h a t  n u r s i n g  f a c i l i t i e s  
p a r t i c i p a t i n g  i n  M e d i c a i d  m u s t  m e e t  
c e r t a i n  s p e c i f i c  r e q u i r e m e n t s .

( b )  Scope. T h e  p r o v i s i o n s  o f  t h i s  p a r t  
c o n t a i n  t h e  r e q u i r e m e n t s  t h a t  n n  
i n s t i t u t i o n  m u s t  m e e t  i n  o r d e r  t o  q u a l i f y  
t o  p a r t i c i p a t e  a s  a  S N F  i n  t h e  M e d i c a r e  
p r o g r a m ,  a n d  a s  a  n u r s i n g  f a c i l i t y  i n  t h e  
M e d i c a i d  p r o g r a m .  T h e y  s e r v e  a s  t h e  
b a s i s  f o r  s u r v e y  a c t i v i t i e s  f o r  t h e  
p u r p o s e  o f  d e t e r m i n i n g  w h e t h e r  a  
f a c i l i t y  m e e t s  t h e  r e q u i r e m e n t s  f o r  
p a r t i c i p a t i o n  i n  M e d i c a r e  u n d  M e d i c a i d .

§483.5 D e f i n i t i o n s .
F o r  p u r p o s e s  o f  t h i s  s u b p a r t —
Facility' n i o u n s ,  a  s k i l l e d  n u r s i n g  

f a c i l i t y  ( S N F )  o r  a  n u r s i n g  f a c i l i t y  ( N F )  
w h i c h  m e e t s  t h e  r e q u i r e m e n t s  o f  
s e c t i o n s  1 0 1 9  a n d  1 9 1 9  ( a ) ,  ( b ) ,  ( c ) ,  a n d
( d )  o f  t h e  A c t .  " F a c i l i t y "  m a y  i n c l u d e  a  
d i s t i n c t  p a r t  o f  n n  i n s t i t u t i o n  s p e c i f i e d  i n  
§  4 4 0 , 4 0  o r  §  4 4 0 . 1 5 0  o f  t h i s  c h a p t e r ,  b u t  
d o e s  n o t  i n c l u d e  a n  i n s t i t u t i o n  f o r  t h e  
m e n t a l l y  r e t a r d e d  o r  p e r s j n s  w i t h  
r e l a t e d  c o n d i t i o n s  d e s c r i b e d  i n  
§  4 4 0 . 1 5 0 ( c )  o f  t h i s  c h a p t e r .  F o r  
M e d i c a r e  a n d  M e d i c a i d  p u r p o s e s  
( i n c l u d i n g  e l i g i b i l i t y ,  c o v e r a g e ,  
c e r t i f i c a t i o n ,  u n d  p u y m c n t ) ,  t h e  
" f a c i l i t y "  i s  a l w a y s  t h e  e n t i t y  w h i c h  
p a r t i c i p a t e s  i n  t h e  p r o g r a m ,  w h e t h e r  
l h a t  e n t i t y  i s  c o m p r i s e d  o f  a l l  o f ,  o r  a  
d i s t i n c t  p a r t  o f  a  l a r g e r  i n s t i t u t i o n .  F o r  
M e d i c u r e ,  a  S N F  ( s e n  s e c t i o n  1 8 1 9 ( a ) ( 1 ) ) ,  
a n d  f o r  M e d i c a i d ,  a  N F  ( s e e  s e c i i o n  
1 9 1 9 ( a ) ( 1 ) )  m a y  n o t  b e  a n  i n s t i t u t i o n  f o r  
m e n t a l  d i s e a s e s  a s  d e f i n e d  i n  §  4 3 5 . 1 0 0 9 .

§ 483.10 Resident rights.

The resident has a right to a dignified 
existence, self-determination, nnd 
communication w ith and access to

p e r s o n s  a n d  s e r v i c e s  i n s i d e  a n d  o u t s i d e  
t h e  f a c i l i t y .  A  f a c i l i t y  m u s t  p r o t e c t  u r . d  
p r o m o t e  t h e  r i g h t s  o f  e a c h  r e s i d e n t ,  
i n c l u d i n g  e a c h  o f  t h e  f o l l o w i n g  r i g h t s :

(u) Exercise o f rights.
( 1 )  T h e  r e s i d e n t  h a s  t h e  r i g h t  t o  

e x e r c i s e  h i s  o r  h e r  r i g h t s  a s  a  r e s i d e n t  o f  
t h e  f a c i l i t y  a n d  a s  a  c i t i z e n  o r  r e s i d e n t  
o f  t h e  U n i t e d  S t u t e s .

( 2 )  T h e  r e s i d e n t  h a s  t h e  r i g h t  t o  b e  
f r e e  o f  i n t e r f e r e n c e ,  c o e r c i o n ,  
d i s c r i m i n a t i o n ,  a n d  r e p r i s a l  f r o m  t h e  
f a c i l i t y  i n  e x e r c i s i n g  h i s  o r  h e r  r i g h t s .

( 3 )  I n  t h e  c a s e  o f  a  r e s i d e n t  a d j u d g e d  
I n c o m p e t e n t  u n d e r  t h e  l u w s  c f  a  S t a t e  
b y  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n ,  t h e  
r i g h t s  o f  t h e  r e s i d e n t  u r e  e x e r c i s e d  b y  
t h e  p e r s o n  u p p o i n t e d  u n d e r  S t a t e  l a w  t o  
a c t  o n  t h e  r e s i d e n t ' s  b c h n l f .

( 4 )  I n  t h e  c a s e  o f  a  r e s i d e n t  w h o  h a s  
n o t  b e e n  a d j u d g e d  i n c o m p e t e n t  b y  t h e  
S t a t e  c o u r t ,  a n y  l e g a l - s u r r o g a t e  
d e s i g n a t e d  i n  a c c o r d a n c e  w i t h  S t a t e  l a w  
m a y  e x e r c i s e  t h e  r e s i d e n t ’ s  r i g h t s  t o  t h e  
e x t e n t  p r o v i d e d  b y  S t a l e  l a w .

( b )  Notice o f rights and services.
( 1 )  T h e  f a c i l i t y  m u s t  i n f o r m  t h e  

r e s i d e n t  b o t h  o r a l l y  n n d  i n  w r i t i n g  i n  a  
l a n g u a g e  t h a t  t h e  r e s i d e n t  u n d e r s t a n d s  
o f  h i s  o r  h e r  r i g h t s  a n d  a l l  r u l e s  u n d  
r e g u l a t i o n s  g o v e r n i n g  r e s i d e n t  c o n d u c t  
a n d  r e s p o n s i b i l i t i e s  d u r i n g  t h e  s t a y  i n  
t h e  f a c i l i t y .  T h e  f a c i l i t y  m u s t  a l s o  
p r o v i d e  t h e  r e s i d e n t  w i t h  t h e  n o t i c e  ( i f  
a n y )  o f  t h e  S l a t e  d e v e l o p e d  u n d e r  
s e c t i o n  1 9 1 9 ( e ) ( 0 )  o f  I h e  A c t .  S u c h  
n o t i f i c a t i o n  m u s t  b e  m a d e  p r i o r  t o  o r  
u p o n  a d m i s s i o n  n n d  d u r i n g  t h e  
r e s i d e n t ' s  s t a y .  R e c e i p t  o f  s u c h  
i n f o r m a t i o n ,  a n d  a n y  a m e n d m e n t s  t o  i t ,  
m u s t  b e  a c k n o w l e d g e d  i n  w r i t i n g ;

( 2 )  T h e  r e s i d e n t  o r  h i s  o r  h e r  l e g a l  
r e p r e s e n t a t i v e  h a s  t h e  r i g h t —

( i )  U p o n  a n  o r a l  o r  w r i t t e n  r e q u e s t ,  t o  
u c c e s s  a l l  r e c o r d s  p e r t a i n i n g  t o  h i m s e l f  
o r  h e r s e l f  i n c l u d i n g  c l i n i c a l  r e c o r d s  
w i t h i n  2 4  h o u r s :  a n d

( i i )  A f t e r  r e c e i p t  o f  h i s  o r  h e r  r e c o r d s  
f o r  i n s p e c t i o n ,  t o  p u r c h a s e  a t  a  c o s t  n o t  
t o  e x c e e d  t h e  c o m m u n i t y  s t a n d a r d  
p h o t o c o p i e s  o f  t h e  r e c o r d s  o r  a n y  
p o r t i o n s  o f  t h e m  u p o n  r e q u e s t  n n d  2  
w o r k i n g  d a y s  a d v a n c e  n o t i c e  t o  t h e  
f a c i l i t y .

( 3 )  T h e  r e s i d e n t  h a s  t h e  r i g h t  t o  b e  
f u l l y  i n f o r m e d  i n  l a n g u a g e  t h a t  h e  o r  s h o  
c a n  u n d e r s t a n d  o f  h i s  o r  h e r  t o t a l  h e a l t h  
s t n t u s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  h i s  
o r  h e r  m e d i c a l  c o n d i t i o n ;

( 4 )  T h e  r e s i d e n t  h a s  t h e  r i g h t  t o  r e f u s e  
t r e a t m e n t ,  a n d  t o  r e f u s e  t o  p a r t i c i p a t e  i n  
e x p e r i m e n t a l  r e s e a r c h ;  n n d

( 5 )  T h e  f a c i l i t y  m u s t —
( i )  I n f o r m  e a c h  r e s i d e n t  w h o  i s  

e n t i t l e d  t o  M e d i c a i d  b e n e f i t s ,  i n  w r i t i n g ,  
a t  t h e  t i m e  o f  a d m i s s i o n  t o  t h e  n u r s i n g  
f a c i l i t y  o r ,  w h e n  t h e  r e s i d e n t  b e c o m e s  
e l i g i b l e  f o r  M e d i c a i d  o f —
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(A ) The items nnd services that arc 
included in nursing fucility services 
under the State plan nnd for which the 
resident may not be churged;

( B )  T h o s e  o t h e r  i t e m s  a n d  s e r v i c e s  
t h a t  t h e  f u c i l i t y  o f f e r s  a n d  f o r  w h i c h  t h e  
r e s i d e n t  m a y  b e  c h a r g e d ,  a n d  t h e  
a m o u n t  o f  c h a r g e s  f o r  t h o s e  s e r v i c e s :  
a n d

( i i )  I n f o r m  e a c h  r e s i d e n t  w h e n  
c h a n g e s  u r e  m a d e  t o  t h e  i t e m s  n n d  
s e r v i c e s  s p e c i f i e d  i n  p a r a g r a p h s  ( 5 ) ( i )
( A )  a n d  ( B )  o f  t h i s  s e c t i o n .

( f l )  T h e  f a c i l i t y  m u s t  i n f o r m  e a c h  
r e s i d e n t  b e f o r e ,  o r  u t  t h e  t i m e  o f  
a d m i s s i o n ,  a n d  p e r i o d i c a l l y  d u r i n g  t h e  
r e s i d e n t ’ s  s t a y ,  o f  s e r v i c e s  a v a i l a b l e  i n  
t h e  f a c i l i t y  a n d  o f  c h a r g e s  f o r  t h o s e  
s e r v i c e s ,  i n c l u d i n g  a n y  c h a r g e s  f o r  
s e r v i c e s  n o t  c o v e r e d  u n d e r  M e d i c a r e  o r  
b y  t h e  f a c i l i t y ' s  p e r  d i e m  r a t e .

( 7 )  T h e  f a c i l i t y  m u s t  f u r n i s h  u  w r i t t e n  
d e s c r i p t i o n  o f  l e g a l  r i g h t s  w h i c h  
i n c l u d e s —

( i )  A  d e s c r i p t i o n  o f  t h e  m a n n e r  o f  
p r o t e c t i n g  p e r s o n a l  f u n d s ,  u n d e r  
p a r a g r a p h  ( c )  o f  t h i s  s e c t i o n ;

( i i )  A  d e s c r i p t i o n  o f  t h e  r e q u i r e m e n t s  
a n d  p r o c e d u r e s  f o r  e s t a b l i s h i n g  
e l i g i b i l i t y  f o r  M e d i c a i d ,  i n c l u d i n g  t h o  
r i g h t  t o  r e q u e s t  a n  a s s e s s m e n t  u n d e r  
s e c t i o n  1 9 2 4 ( c )  w h i c h  d e t e r m i n e s  t h e  
e x t e n t  o f  a  c o u p l e ’ s  n o n - e x e m p t  
r e s o u r c e s  a t  t h e  t i m e  o f  
i n s t i t u t i o n a l i z a t i o n  a n d  a t t r i b u t e s  t o  t h e  
c o m m u n i t y  s p o u s e  a n  e q u i t a b l e  s h o r e  o f  
r e s o u r c e s  w h i c h  c a n n o t  b e  c o n s i d e r e d  
a v a i l a b l e  f o r  p a y m e n t  t o w a r d  t h e  c o s t  o f  
t h e  i n s t i t u t i o n a l i z e d  s p o u s e ' s  m e d i c a l  
c a r e  i n  h i s  o r  h e r  p r o c e s s  o f  s p e n d i n g  
d o w n  t o  M e d i c a i d  e l i g i b i l i t y  l e v e l s ;

(iii) A  posting o f names, addresses, 
and telephone numbers o f all pertinent 
State client advocacy groups such as the 
State survey nnd certification agency, 
the State licensure office, the Slate 
ombudsman program, the protection nnd 
advocacy network, and the M edicaid 
fraud control unit; and

(iv)  A  statement that the resident may 
file a complaint w ith  the State survey 
nnd certification ugency concerning 
resident abuse, neglect, and 
misappropriation of resident property in 
the facility.

(0) The facility must inform each 
resident o f the name, specialty, nnd w ay  
of contacting the physician responsible 
for his or her care.

( 9 )  T h o  f a c i l i t y  m u s t  p r o m i n e n t l y  
d i s p l n y  i n  t h e  f u c i l i t y  w r i t t e n  
i n f o r m a t i o n ,  a n d  p r o v i d e  t o  r e s i d e n t s  
a n d  a p p l i c a n t s  f o r  a d m i s s i o n  o r a l  a n d  
w r i t t e n  i n f o r m a t i o n  a b o u t  h o w  t o  a p p l y  
f o r  u n d  u s e  M e d i c a r e  u n d  M e d i c a i d  
b e n e f i t s ,  a n d  h o w  t o  r e c e i v e  r e f u n d s  f o r  
p r e v i o u s  p a y m e n t s  c o v e r e d  b y  s u c h  
b e n e f i t s .

( T O )  Notification of changes, ( i )  A  
f a c i l i t y  m u s t  i m m e d i a t e l y  i n f o r m  t h e  
r e s i d e n t ;  c o n s u l t  w i t h  t h e  r e s i d e n t ' s  
p h y s i c i a n ;  a n d  i f  k n o w n ,  n o t i f y  t h e  
r e s i d e n t ' s  l e g a l  r e p r e s e n t a t i v e  o r  o n  
i n t e r e s t e d  f a m i l y  m e m b e r  w h e n  t h e r e  
i s —

(A) A n  accident involving the resident 
which results in injury and has the 
potentiul for requiring physician 
intervention;

( B )  A s i g n i f i c a n t  c h a n g e  i n  t h e  
r e s i d e n t ' s  p h y s i c a l ,  m e n t a l ,  o r  
p s y c h o s o c i a l  s t a t u s  ( i . e . ,  a  d e t e r i o r a t i o n  
i n  h e a l t h ,  m e n t a l ,  o r  p s y c h o s o c i u l  s t n t u 9  
i n  e i t h e r  l i f e - t h r e a t e n i n g  c o n d i l i o n s  o r  
c l i n i c a l  c o m p l i c a t i o n s ) ;

(C) A  need to alter treatment 
significantly (i.e., a need to discontinue 
an existing form of treatment due to 
adverse consequences, or to commence 
a new  form of treatment); or

( D )  A  d e c i s i o n  t o  t r a n s f e r  o r  d i s c h a r g e  
t h e  r e s i d e n t  f r o m  t h e  f u c i l i t y  u s  
s p e c i f i e d  i n  §  4 8 3 . 1 2 ( a ) .

( i i )  T h e  f u c i l i t y  m u s t  a l s o  p r o m p t l y  
n o t i f y  t h e  r e s i d e n t  a n d ,  i f  k n o w n ,  t h e  
r e s i d e n t ' s  l e g a l  r e p r e s e n t a t i v e  o r  
i n t e r e s t e d  f a m i l y  m e m b e r  w h e n  t h e r e  
i s —

( A )  A c h a n g e  i n  r o o m  o r  r o o m m a t e  
a s s i g n m e n t  a s  s p e c i f i e d  i n  §  4 8 3 . 1 5 ( e ) ( 2 ) ;  
o r

( B )  A  change in resident rights under 
Federal or State la w  or regulations as 
specified in paragraph (b)(1) of this 
section.

(iii) The facility must record and 
periodically update the address and 
phone number o f the resident’s legal 
representative or interested fam ily 
member.

(c) Protection o f Resident Funds. (1) 
The resident has the right to manage his 
or her financial affairs, and the facility 
m ay not require residents to deposit 
their personal funds w ith  the facility.

(2) Management o f personal funds. 
U p o n  w r i t t e n  a u t h o r i z a t i o n  o f  a  
r e s i d e n t ,  t h e  f a c i l i t y  m u s t  h o l d ,  
s a f e g u a r d ,  m a n a g e ,  a n d  a c c o u n t  f o r  t h e  
p e r s o n u l  f u n d s  o f  t h e  r e s i d e n t  d e p o s i t e d  
w i t h  t h e  f a c i l i t y ,  a s  s p e c i f i e d  i n  
p a r a g r a p h s  ( c ) ( J ) - ( B )  o f  t h i s  s e c t i o n .

( 3 )  Deposit o f funds, ( i )  Funds in 
excess o f $50. T h e  f a c i l i t y  m u s t  d e p o s i t  
a n y  r e s i d e n t s '  p e r s o n a l  f u n d s  i n  e x c e s s  
o f  $50 i n  a n  i n t e r e s t  b e a r i n g  a c c o u n t  ( o r  
a c c o u n t s )  t h a t  i s  s e p a r a t e  f r o m  a n y  o f  
t h e  f a c i l i t y ' s  o p e r a t i n g  a c c o u n t s ,  u n d  
t h a t  c r e d i t s  a l l  i n t e r e s t  e a r n e d  o n  
r e s i d e n t ' s  f u n d s  t o  t h a t  a c c o u n t .  ( I n  
p o o l e d  a c c o u n t s ,  t h e r e  m u s t  b e  a  
s e p a r a t e  a c c o u n t i n g  f o r  e a c h  r e s i d e n t ' s  
s h a r e . )

(ii) Funds /css than $50. The fucility 
must maintain a resident's personal 
funds that do not exceed $50 in a non­

i n t e r e s t  b e a r i n g  a c c o u n t ,  i n t e r e s t -  
b e a r i n g  a c c o u n t ,  o r  p e t t y  c a s h  f u n d ,

(4)'  Accounting and records. T h e  
f a c i l i t y  m u s t  e s t a b l i s h  a n d  m a i n t a i n  a  
s y s t e m  t h a t  a s s u r e s  a  f u l l  a n d  c o m p l e t e  
a n d  s e p a r a t e  a c c o u n t i n g ,  a c c o r d i n g  t o  
g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  
p r i n c i p l e s ,  o f  e a c h  r e s i d e n t ’ s  p e r s o n a l  
f u n d s  e n t r u s t e d  t o  t h e  f a c i l i t y  o n  t h e  
r e s i d e n t ’ s  b e h a l f .

( i )  T h e  s y s t e m  m u 9 t  p r e c l u d e  a n y  
c o m m i n g l i n g  o f  r e s i d e n t  f u n d s  w i t h  
f u c i l i t y  f u n d s  o r  w i t h  t h e  f u n d s  o f  a n y  
p e r s o n  o t h e r  t h u n  a n o t h e r  r e s i d e n t .

( i i )  T h e  i n d i v i d u a l  f i n a n c i a l  r e c o r d  
m u s t  b e  a v a i l a b l e  t h r o u g h  q u a r t e r l y  
s t a t e m e n t s  o n  r e q u e s t  t o  t h e  r e s i d e n t  o r  
h i s  o r  h e r  l e g a l  r e p r e s e n t a t i v e .

( 5 )  Notice o f certain balances. T h e  
f a c i l i t y  m u s t  n o t i f y  e a c h  r e s i d e n t  t h a t  
r e c e i v e s  M e d i c a i d  b e n e f i t s —

( i )  W h e n  t h e  a m o u n t  i n  t h e  r e s i d e n t ’ s  
a c c o u n t  r e a c h e s  $ 2 0 0  l e s s  t h a n  t h e  S S I  
r e s o u r c e  l i m i t  f o r  o n e  p e r s o n ,  s p e c i f i e d  
i n  s e c t i o n  1 0 1 1 ( a ) ( 3 ) ( B )  o f  t h e  A c t ;  a n d

( i i )  T h a t ,  i f  t h e  a m o u n t  i n  t h e  a c c o u n t ,  
i n  a d d i t i o n  t o  t h e  v a l u e  o f  t h e  r e s i d e n t ’ s  
o l h c r  n o n c x c m p t  r e s o u r c e s ,  r e a c h e s  t h e  
S S I  r e s o u r c e  l i m i t  f o r  o n e  p e r s o n ,  t h e  
r e s i d e n t  m a y  l o s e  e l i g i b i l i t y  f o r  
M e d i c a i d  o r  S S I .

( 6 )  Conveyance upon death. U p o n  t h e  
d e a t h  o f  a  r e s i d e n t  w i t h  a  p e r s o n a l  f u n d  
d e p o s i t e d  w i t h  t h e  f a c i l i t y ,  t h e  f a c i l i t y  
m u s t  c o n v e y  w i t h i n  3 0  d u y s  t h e  
r e s i d e n t ’ s  f u n d s ,  a n d  a  f i n a l  a c c o u n t i n g  
o f  t h o s e  f u n d s ,  t o  t h e  i n d i v i d u a l  o r  
p r o b u t e  j u r i s d i c t i o n  a d m i n i s t e r i n g  t h e  
r e s i d e n t ' s  e s t a t e .

( 7 )  Assurance o f financial security. 
T h e  f u c i l i t y  m u s t  p u r c h a s e  a  s u r e t y  
b o n d ,  o r  o t h e r w i s e  p r o v i d e  a s s u r a n c e  
s a t i s f a c t o r y  t o  t h e  S e c r e t a r y ,  t o  a s s u r e  
t h e  s e c u r i t y  o f  a l l  p e r s o n a l  f u n d s  o f  
r e s i d e n t s  d e p o s i t e d  w i t h  t h e  f a c i l i t y .

(8) Limitation on charges to personal 
funds. T h e  f a c i l i t y  m a y  n o t  i m p o s e  a  
c h a r g e  a g a i n s t  t h e  p e r s o n a l  f u n d s  o f  a  
r e s i d e n t  f o r  a n y  i t e m  o r  s e r v i c e  f o r  
w h i c h  p a y m e n t  i s  m a d e  u n d e r  M e d i c a i d  
o r  M e d i c a r e .

( d )  Free choice. T h e  r e s i d e n t  h a s  I h e  
r i g h t  t o —

( 1 )  C h o o s e  o  p e r s o n a l  a t t e n d i n g  
p h y s i c i a n ;

( 2 )  B e  f u l l y  i n f o r m e d  i n  a d v a n c e  a b o u t  
c a r e  a n d  t r e a t m e n t  u n d  o f  a n y  c h a n g e s  
i n  t h a t  c a r e  o r  t r e a t m e n t  t h a t  m a y  a f f e c t  
t h e  r e s i d e n t ' s  w e l l - b e i n g ;  a n d

( 3 )  U n l e s s  a d j u d g e d  i n c o m p e t e n t  o r  
o t h e r w i s e  f o u n d  t o  b e  i n c a p a c i t a t e d  
u n d e r  t h e  l a w s  o f  t h e  S t a t e ,  p a r t i c i p a t e  
i n  p l u n n i n g  c u r e  a n d  t r e a t m e n t  o r  
c h a n g e s  i n  c a r e  a n d  t r e a t m e n t .

( e )  Privacy and confidentiality. T h e  
r e s i d e n t  h a s  t h e  r i g h t  t o  p e r s o n a l  
p r i v a c y  a n d  c o n f i d e n t i a l i t y  o f  h i s  o r  h e r  
p e r s o n a l  a n d  c l i n i c a l  r e c o r d s ,
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( 1 )  P e r s o n a l  p r i v a c y  i n c l u d e s  
a c c o m m o d a t i o n s ,  m e d i c a l  t r e a t m e n t ,  
w r i t t e n  a n d  t e l e p h o n e  c o m m u n i c a t i o n s ,  
p e r s o n a l  c a r e ,  v i s i t s ,  u n d  m e e t i n g s  o f  
f a m i l y  a n d  r e s i d e n t  g r o u p s ,  b u t  t h i s  d o e s  
n o t  r e q u i r e  t h e  f a c i l i t y  t o  p r o v i d e  a  
p r i v a t e  r o o m  f o r  e a c h  r e s i d e n t ;

( 2 )  E x c e p t  a s  p r o v i d e d  i n  p a r a g r a p h
( e ) ( 3 )  o f  t h i s  s e c t i o n ,  t h e  r e s i d e n t  m a y  
a p p r o v e  o r  r e f u s e  t h e  r e l e a s e  o f  
p e r s o n a l  a n d  c l i n i c a l  r e c o r d s  t o  a n y  
i n d i v i d u a l  o u t s i d e  t h e  f u c i l i t y ;

( 3 )  T h e  r e s i d e n t ' s  r i g h t  t o  r e f u s e  
l e l e a s e  o f  p e r s o n a l  a n d  c l i n i c a l  r e c o r d s  
d o e s  n o t  a p p l y  w h e n —

( 1 )  T h e  r e s i d e n t  i s  t r a n s f e r r e d  t o  
a n o t h e r  h e a l t h  c a r e  i n s t i t u t i o n :  o r

( i i )  R e c o r d  r e l e a s e  i s  r e q u i r e d  b y  l a w .
( f )  Grievances. A  r e s i d e n t  h a s  t h e  

r i g h t  t o ­
l l )  V o i c e  g r i e v a n c e s  w i t h o u t

d i s c r i m i n a t i o n  o r  r e p r i s a l .  S u c h  
g r i e v a n c e s  i n c l u d e  t h o s e  w i t h  r e s p e c t  t o  
t r e a t m e n t  w h i c h  h a s  b e e n  f u r n i s h e d  a s  
w e l l  a s  l h a t  w h i c h  h a s  n o t  b e e n  
f u r n i s h e d ;  a n d

( 2 )  P r o m p t  e f f o r t s  b y  t h e  f a c i l i t y  t o  
r e s o l v e  g r i e v a n c e s  t h e  r e s i d e n t  m a y  
h a v e ,  i n c l u d i n g  t h o s e  w i t h  r e s p e c t  t o  t h e  
b e h a v i o r  o f  o t h e r  r e s i d e n t s .

( g )  Examination o f survey results. A  
r e s i d e n t  h a s  t h e  r i g h t  t o —

( 1 )  E x a m i n e  t h e  r e s u l t s  o f  t h e  m o s t  
r e c e n t  s u r v e y  o f  t h e  f a c i l i t y  c o n d u c t e d  
b y  F e d e r a l  o r  S t a t e  s u r v e y o r s  a n d  a n y  
p l a n  o f  c o r r e c t i o n  i n  e f f e c t  w i t h  r e s p e c t  
l o  t h e  f a c i l i t y .  T h e  r e s u l t s  m u s t  b e  m a d e  
a v a i l a b l e  f o r  e x a m i n a t i o n  b y  t h e  f a c i l i t y  
i n  a  p l a c e  r e a d i l y  a c c e s s i b l e  t o  
r e s i d e n t s ;  a n d

( 2 )  R e c e i v e  i n f o r m a t i o n  f r o m  a g e n c i e s  
a c t i n g  a s  c l i e n t  a d v o c a t e s ,  a n d  b e  
a f f o r d e d  t h e  o p p o r t u n i t y  t o  c o n t r a c t  
t h e s e  a g e n c i e s .

( h )  Work. T h e  r e s i d e n t  h a s  t h e  r i g h t  
t o —

( 1 )  R e f u s e  t o  p e r f o r m  s e r v i c e s  f o r  t h e  
f a c i l i t y ;

( 2 )  P e r f o r m  s e r v i c e s  f o r  I h e  f a c i l i t y ,  i f  
h e  o r  s h e  c h o o s e s ,  w h e n —

( i )  T h e  f u c i l i t y  h a s  d o c u m e n t e d  t h e  
n e e d  o r  d e s i r e  f o r  w o r k  i n  t h e  p l a n  o f  
c a r e ;

( i i )  T h e  p l a n  s p e c i f i e s  t h e  n a t u r e  o f  t h e  
s e r v i c e s  p e r f o r m e d  a n d  w h e t h e r  t h e  
s e r v i c e s  u r e  v o l u n t a r y  o r  p a i d ;

( i i i )  C o m p e n s a t i o n  f o r  p a i d  s e r v i c e s  i s  
u t  o r  a b o v e  p r e v a i l i n g  r a t e s ;  a n d

( i v )  T h e  r e s i d e n t  a g r e e s  t o  t h e  w o r k  
a r r a n g e m e n t  d e s c r i b e d  i n  t h e  p l a n  o f  
c a r e .

( i )  Mail. T h e  r e s i d e n t  h a s  t h e  r i g h t  l o  
p r i v u c y  i n  w r i t t e n  c o m m u n i c a t i o n s ,  
i n c l u d i n g  t h e  r i g h t  t o —

( 1 )  S e n d  a n d  p r o m p t l y  r e c e i v e  m a i l  
l h a t  i s  u n o p e n e d ;  a n d

( 2 )  H a v e  u c c e s s  t o  s t a t i o n e r y ,  p o s t a g e ,  
a n d  w r i t i n g  i m p l e m e n t s  a t  t h e  r e s i d e n t ' s  
o w n  e x p e n s e .

( j )  Access and visitation rights. ( 1 )
T h e  r e s i d e n t  h a s  t h e  r i g h t  u n d  t h e  
f a c i l i t y  m u s t  p r o v i d e  i m m e d i a t e  a c c e s s  
l o  a n y  r e s i d e n t  b y  t h e  f o l l o w i n g :

( i )  A n y  r e p r e s e n t a t i v e  o f  t h e  
S e c r e t a r y ;

( i i )  A n y  r e p r e s e n t a t i v e  o f  t h e  S t a t o :
( i i i )  T h e  r e s i d e n t ' s  i n d i v i d u a l  

p h y s i c i a n ;
( i v )  T h e  S a t e  l o n g  t e r m  c a r e  

o m b u d s m a n  ( e s t a b l i s h e d  u n d e r  s e c t i o n  
3 0 7 ( a ) ( 1 2 )  o f  t h e  O l d e r  A m e r i c a n s  A c t  o f  
1 9 6 5 ) ;

( v )  T h e  a g e n c y  r e s p o n s i b l e  f o r  t h e  
p r o t e c t i o n  a n d  a d v o c u c y  s y s t e m  f o r  
d e v e l o p m e n t a l l y  d i s a b l e d  i n d i v i d u a l s  
( e s t a b l i s h e d  u n d e r  p a r t  C  o f  t h e  
D e v e l o p m e n t a l  D i s a b i l i t i e s  A s s i s t a n c e  
a n d  B i l l  o f  R i g h t s  A c t ) ;

( v i )  T h e  a g e n c y  r e s p o n s i b l e  f o r  t h e  
p r o t e c t i o n  a n d  a d v o c a c y  s y s t e m  f o r  
m e n t a l l y  i l l  i n d i v i d u a l s  ( e s t a b l i s h e d  
u n d e r  t h e  P r o t e c t i o n  a n d  A d v o c a c y  f o r  
M e n i a l l y  1 1 1  I n d i v i d u a l s  A c t ) ;

( v i i )  S u b j e c t  t o  t h e  r e s i d e n t ’ s  r i g h t  t o  
d e n y  o r  w i t h d r a w  c o n s e n t  a t  a n y  l i m e ,  
i m m e d i a t e  f a m i l y  o r  o t h e r  r e l a t i v e s  o f  
t h e  r e s i d e n t ;  a n d

( v i i i )  S u b j e c t  t o  r e a s o n a b l e  
r e s t r i c t i o n s  a n d  t h e  r e s i d e n t ' s  r i g h t  t o  
d e n y  o r  w i t h d r a w  c o n s e n t  a t  a n y  t i m e ,  
o t h e r s  w h o  a r e  v i s i t i n g  w i t h  t h e  c o n s e n t  
o f  t h e  r e s i d e n t .

( 2 )  T h e  f a c i l i t y  m u s t  p r o v i d e  
r e a s o n a b l e  a c c e s s  t o  a n y  r e s i d e n t  b y  
a n y  e n t i t y  o r  i n d i v i d u a l  t h a t  p r o v i d e s  
h e a l t h ,  s o c i a l ,  l e g a l ,  o r  o t h e r  s o r v i c e s  t o  
I h e  r e s i d e n t ,  s u b j e c t  t o  t h e  r e s i d e n t ' s  
r i g h t  l o  d e n y  o r  w i t h d r a w  c o n s e n t  a t  
a n y t i m e .

( 3 )  T h e  f a c i l i t y  m u s t  a l l o w  
r e p r e s e n t a t i v e s  o f  t h e  S t a l e  
O m b u d s m a n ,  d e s c r i b e d  i n  p a r a g r a p h  
( j ) ( l ) ( i v )  o f  t h i s  s e c t i o n ,  t o  e x a m i n e  a  
r e s i d e n t ' s  c l i n i c a l  r e c o r d s  w i t h  t h e  
p e r m i s s i o n  o f  t h e  r e s i d e n t  o r  t h e  
r e s i d e n t ' s  l e g a l  r e p r e s e n t a t i v e ,  a n d  
c o n s i s t e n t  w i t h  S t a t e  l a w .

( k )  Telephone. T h e  r e s i d e n t  h a s  t h e  
r i g h t  t o  h u v e  r e a s o n a b l e  u c c e s s  t o  t h e  
u s e  o f  a  t e l e p h o n e  w h e r e  c a l l s  c a n  b e  
m a d e  w i t h o u t  b e i n g  o v e r h e a r d .

( I )  Personal property. T h e  r e s i d e n t  h a s  
t h e  r i g h t  l o  r e t a i n  a n d  u s e  p e r s o n a l  
p o s s e s s i o n s ,  i n c l u d i n g  s o m e  f u r n i s h i n g s ,  
a n d  a p p r o p r i a t e  c l o t h i n g ,  n s  s p a c e  
p e r m i t s ,  u n l e s s  t o  d o  s o  w o u l d  i n f r i n g e  
u p o n  t h e  r i g h t s  o r  h e a l t h  a n d  s a f e t y  j f  
o t h e r  r e s i d e n t s .

( m )  Married couples. T h e  r e s i d e n t  h a s  
I h e  r i g h t  t o  s h a r e  a  r o o m  w i t h  h i s  o r  h e r  
s p o u s e  w h e n  m a r r i e d  r e s i d e n t s  l i v e  i n  
t h e  s a m e  f u c i l i t y  a n d  b o t h  s p o u s e s  
c o n s e n t  t o  t h e  a r r a n g e m e n t  

( n )  Self-Administration o f Drugs. A n  
i n d i v i d u a l  r e s i d e n t  m a y  s o l f - a d m i n i s t c r  
d r u g s  i f  t h e  i n t e r d i s c i p l i n a r y  t e a m ,  n s  
d e f i n e d  b y  §  4 0 3 . 2 0 ( d ) ( 2 ) ( i i ) ,  h a s  
d e t e r m i n e d  t h a t  t h i s  p r a c t i c e  i s  s a f e ,

( 0 )  Refusal o f certain transfers. ( 1 )  A n  
i n d i v i d u a l  h a s  t h e  r i g h t  t o  r e f u s e  n  
t r a n s f e r  l o  a n o t h e r  r o o m  w i t h i n  t h e  
f u c i l i t y ,  i f  t h e  p u r p o s e  o f  t h e  t r a n s f e r  i s  
l o  r e l o c a t e —

( 1 )  A  r e s i d e n t  o f  a  S N F  f r o m  t h e  
d i s t i n c t  p a r t  o f  t h e  f a c i l i t y  t h a t  i s  a  S N F  
l o  u  p a r t  o f  t h e  f a c i l i t y  t h a t  i s  n o t  a  S N F ,  
o r

( i i )  I f  a  r e s i d e n t  o f  a  N F  f r o m  I h e  
d i s t i n c t  p a r t  o f  t h e  f a c i l i t y  t h a t  i s  a  N F  t o  
a  d i s t i n c t  p a r t  o f  t h e  f a c i l i t y  t h a t  i s  a  
S N F .

( 2 )  A  r e s i d e n t ' s  e x e r c i s e  o f  t h e  r i g h t  t o  
r e f u s e  t r a n s f e r  u n d e r  p a r a g r a p h  ( o ) ( 1 )  o f  
t h i s  s e c t i o n  d o e s  n o t  a f f e c t  t h e  
i n d i v i d u a l ' s  e l i g i b i l i t y  o r  e n t i t l e m e n t  l o  
M e d i c a i d  b e n e f i t s ,

§ 4 8 3 . 1 2  A d m i s s i o n ,  i r o n j f e r  a n d  
d i s c h a r g e  r i g h t s .

( a )  T r a n s f e r  a n d  d i s c h a r g e —
( 1 )  Definition: T r a n s f e r  a n d  d i s c h a r g e  

i n c l u d e s  m o v e m e n t  o f  a  r e s i d e n t  t o  a  
b e d  o u t s i d e  o f  t h e  c e r t i f i e d  f a c i l i t y  
w h e t h e r  t h a t  b e d  i s  i n  t h e  s a m e  p h y s i c a l  
p l u n t  o r  n o t .  T r a n s f e r  a n d  d i s c h a r g e  
d o e s  n o t  r e f e r  t o  m o v e m e n t  o f  a  r e s i d e n t  
t o  a  b e d  w i t h i n  I h e  s a m e  c e r t i f i e d  
f a c i l i t y .

( 2 )  Transfer and discharge 
requirements. T h e  f a c i l i t y  m u s t  p e r m i t  
e a c h  r e s i d e n t  t o  r e m a i n  i n  t h e  f a c i l i t y ,  
a n d  n o t  t r a n s f e r  o r  d i s c h a r g e  t h e  
r e s i d e n t  f r o m  t h e  f a c i l i t y  u n l e s s —

( i )  T h e  t r a n s f e r  o r  d i s c h a r g e  i s  
n e c e s s a r y  f o r  t h e  r e s i d e n t ' s  w e l f a r e  a n d  
t h e  r e s i d e n t ' s  n e e d s  c a n n o t  b e  m e t  i n  
t h e  f a c i l i t y ;

( i i )  T h e  t r a n s f e r  o r  d i s c h a r g e  i s  
a p p r o p r i a t e  b e c u u s e  t h e  r e s i d e n t ’ s  
h e a l t h  h a s  i m p r o v e d  s u f f i c i e n t l y  s o  t h e  
r e s i d e n t  n o  l o n g e r  n e e d s  t h e  s e r v i c e s  
p r o v i d e d  b y  t h e  f a c i l i t y ;

( i i i )  T h e  s a f e t y  o f  i n d i v i d u a l s  i n  t h e  
f a c i l i t y  i s  e n d a n g e r e d ;

( i v )  i  h e  h e a l t h  o f  i n d i v i d u a l s  i n  t h e  
f a c i l i t y  w o u l d  o t h e r w i s e  b e  e n d a n g e r e d ;

( v )  T h e  r e s i d e n t  h a s  f a i l e d ,  a f t e r  
r e a s o n a b l e  a n d  a p p r o p r i a t e  n o t i c e ,  t o  
p a y  f o r  ( o r  t o  h a v e  p a i d  u n d e r  M e d i c a r e  
o r  M e d i c a i d )  a  s t a y  a t  t h e  f a c i l i t y .  F o r  a  
r e s i d e n t  w h o  b e c o m e s  e l i g i b l e  f o r  
M e d i c a i d  a f t e r  a d m i s s i o n  t o  a  f a c i l i t y ,  
t h e  f a c i l i t y  m a y  c h a r g e  a  r e s i d e n t  o n l y  
a l l o w a b l e  c h a r g e s  u n d e r  M e d i c a i d ;  o r

( v i )  T h e  f u c i l i t y  c e a s e s  t o  o p e r a t e .
( 3 )  Documentation. W h e n  t h e  f a c i l i t y

t r a n s f e r s  o r  d i s c h a r g e s  a  r e s i d e n t  u n d e r  
a n y  o f  I h e  c i r c u m s t a n c e s  s p e c i f i e d  i n  
p a r a g r a p h s  ( u ] ( 2 ) ( i )  t h r o u g h  ( v )  o f  t h i s  
s e c t i o n ,  t h e  r e s i d e n t ' s  c l i n i c a l  r e c o r d  
m u s t  b e  d o c u m e n t e d .  T h e  
d o c u m e n t a t i o n  m u s t  b e  m a d e  b y —

( i )  T h e  r e s i d e n t ' s  p h y s i c i a n  w h e n  
t r a n s f e r  o r  d i s c h a r g e  i s  n e c e s s a r y  u n d e r  
p u r a g r n p h  ( n ) ( 2 ) ( i )  o r  p n r a g r u p h  ( « ) ( 2 ) ( i i )  
o f  t h i s  s e c t i o n ;  a n d
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( i i )  A  p h y s i c i a n  w h e n  t r a n s f e r  o r  
d i s c h a r g e  i s  n e c e s s a r y  u n d e r  p a r a g r a p h
( a ) ( 2 ) ( i v )  o f  t h i s  s e c t i o n .

( 4 )  Notice before transfer. B e f o r e  a  
f a c i l i t y  t r a n s f e r s  o r  d i s c h a r g e s  a  
r e s i d e n t ,  t h e  f a c i l i t y  m u s t —

( i )  N o t i f y  t h e  r e s i d e n t  a n d ,  i f  k n o w n ,  a  
f a m i l y  m e m b e r  o r  l e g a l  r e p r e s e n t a t i v e  o f  
t h e  r e s i d e n t  o f  t h e  t r a n s f e r  o r  d i s c h a r g e  
a n d  t h e  r e a s o n s  f o r  t h e  m o v e  i n  w r i t i n g  
a n d  i n  a  l a n g u a g e  n n d  m a n n e r  t h e y  
u n d e r s t a n d .

( i i )  R e c o r d  t h e  r e a s o n s  i n  t h e  
r e s i d e n t ' s  c l i n i c a l  r e c o r d ;  a n d

( i i i )  i n c l u d e  i n  t h e  n o t i c e  t h e  i t e m s  
d e s c r i b e d  i n  p a r a g r a p h  ( a ) ( 6 )  o f  t h i s  
s e c t i o n .

( 5 )  Timing o f the notice, ( i )  E x c e p t  
w h e n  s p e c i f i e d  i n  p a r a g r a p h  ( a ) ( 5 ) ( i i )  o f  
t h i s  s e c t i o n ,  t h e  n o t i c e  o f  t r a n s f e r  o r  
d i s c h a r g e  r e q u i r e d  u n d e r  p a r a g r a p h
( a ) ( 4 )  o f  t h i s  s e c t i o n  m u s t  b e  m a d e  b y  
t h e  f a c i l i t y  a t  l e a s t  3 0  d a y s  b e f o r e  t h e  
r e s i d e n t  I s  t r a n s f e r r e d  o r  d i s c h a r g e d .

( i i )  N o t i c e  m a y  b e  m a d e  o s  s o o n  o s  
p r a c t i c a b l e  b e f o r e  t r a n s f e r  o r  d i s c h a r g e  
w h e n —

( A )  t h e  s a f e t y  o f  i n d i v i d u a l s  i n  t h e  
f a c i l i t y  w o u l d  b e  e n d a n g e r e d  u n d e r  
p a r a g r a p h  ( a ) ( 2 ) ( i i i )  o f  t h i s  s e c t i o n ;

( B )  T h e  h e a l t h  o f  i n d i v i d u a l s  i n  t h e  
f a c i l i t y  w o u l d  b e  e n d a n g e r e d ,  u n d e r  
p a r a g r a p h  ( a ) ( 2 ) ( i v )  o f  t h i s  s e c t i o n ;

( C )  T h e  r e s i d e n t ' s  h e a l t h  i m p r o v e s  
s u f f i c i e n t l y  t o  a l l o w  a  m o r e  i m m e d i a t e  
t r a n s f e r  o r  d i s c h u r g c ,  u n d e r  p a r a g r a p h
( a ) ( 2 ) ( i i )  o f  t h i s  s e c t i o n ;

( D )  A n  i m m e d i a t e  t r a n s f e r  o r  
d i s c h a r g e  i s  r e q u i r e d  b y  t h e  r e s i d e n t ' s  
u r g e n t  m e d i c u l  n e e d s ,  u n d e r  p a r a g r a p h
( a ) ( 2 ) ( i i )  o f  t h i s  s e c t i o n ;  o r

( E )  A  r e s i d e n t  h a s  n o t  r e s i d e d  i n  t h e  
f a c i l i t y  f o r  3 0  d a y s .

( 6 )  Contents o f the notice. F o r  n u r s i n g  
f a c i l i t i e s ,  t h e  w r i t t e n  n o t i c e  s p e c i f i e d  i n  
p a r a g r a p h  ( a ) ( 4 )  o f  t h i s  s e c t i o n  m u s t  
i n c l u d e  I h e  f o l l o w i n g :

( i )  T h e  r e u s o n  f o r  t r a n s f e r  o r  
d i s c h a r g e ;

( i i )  T h e  e f f e c t i v e  d u t e  o f  t r a n s f e r  o r  
d i s c h a r g e ;

( i i i )  T h e  l o c a t i o n  t o  w h i c h  I h e  r e s i d e n t  
i s  t r a n s f e r r e d  o r  d i s c h a r g e d ;

( i v )  A  s t a t e m e n t  t h u t  t n e  r e s i d e n t  h a s  
t h e  r i g h t  t o  a p p e a l  d i e  a c t i o n  t o  t h e  
S t a t e ;

( v )  T h e  n a m e ,  a d d r e s s  a n d  t e l e p h o n e  
n u m b e r  o f  t h e  S t a t e  l o n g  t e r m  c a r e  
o m b u d s m a n ;

( v i )  F o r  n u r s i n g  f a c i l i t y  r e s i d e n t s  w i t h  
d e v e l o p m e n t a l  d i s a b i l i t i e s ,  t h e  m a i l i n g  
a d d r e s s  a n d  t e l e p h o n e  n u m b e r  o f  t h e  
a g e n c y  r e s p o n s i b l e  f o r  t h e  p r o t e c t i o n  
a n d  a d v o c a c y  o f  d o v c l o p m e n t a l l y  
d i s a b l e d  i n d i v i d u a l s  e s t a b l i s h e d  u n d e r  
P a r t  C  o f  t h e  D e v e l o p m e n t a l  D i s a b i l i t i e s  
A s s i s t a n c e  a n d  B i l l  o f  R i g h t s  A c t ;  n n d

( v i i )  F o r  n u r s i n g  f a c i l i t y  r e s i d e n t s  w h o  
u r n  m e n t a l l y  i l l ,  t h e  m a i l i n g  a d d r e s s  a n d

t e l e p h o n e  n u m b e r  o f  t h e  a g e n c y  
r e s p o n s i b l e  f o r  t h e  p r o t e c t i o n  a n d  
a d v o c a c y  o f  m e n t a l l y  i l l  i n d i v i d u a l s  
e s t a b l i s h e d  u n d e r  t h e  P r o t e c t i o n  a n d  
A d v o c a c y  f o r  M e n t a l l y  1 1 1  I n d i v i d u a l s  
A c t .

( 7 )  Orientation for transfer or 
discharge. A  f a c i l i t y  m u s t  p r o v i d e  
s u f f i c i e n t  p r e p a r a t i o n  a n d  o r i e n t a t i o n  t o  
r e s i d e n t s  t o  e n s u r e  s a f e  a n d  o r d e r l y  
t r a n s f e r  o r  d i s c h a r g e  f r o m  t h e  f a c i l i t y .

( b )  Notice of bcd-hold policy and 
rcadmission— ( 1 )  Notice before transfer. 
B e f o r e  a  n u r s i n g  f a c i l i t y  t r a n s f e r s  a  
r e s i d e n t  t o  a  h o s p i t a l  o r  a l l o w s  a  
r e s i d e n t  t o  g o  o n  t h e r a p e u t i c  l e a v e ,  t h e  
n u r s i n g  f a c i l i t y  m u s t  p r o v i d e  w r i t t e n  
i n f o r m a t i o n  l o  t h e  r e s i d e n t  a n d  a  f a m i l y  
m e m b e r  o r  l e g a l  r e p r e s e n t a t i v e  t h a t  
s p e c i f i e s —

( 1 )  T h e  d u r a t i o n  o f  t h e  b e d - h o l d  p o l i c y  
u n d e r  t h e  S t a l e  p l u n ,  i f  a n y ,  d u r i n g  
w h i c h  t h e  r e s i d e n t  i s  p e r m i t t e d  l o  r e t u r n  
a n d  r e s u m e  r e s i d e n c e  i n  t h e  n u r s i n g  
f a c i l i t y ;  a n d

( i i )  T h e  n u r s i n g  f a c i l i t y ' s  p o l i c i e s  
r e g a r d i n g  b e d - h o l d  p e r i o d s ,  w h i c h  m u s t  
b e  c o n s i s t e n t  w i t h  p a r a g r a p h  ( b ) ( 3 )  o f  
t h i s  s e c t i o n ,  p e r m i t t i n g  u  r e s i d e n t  t o  
r e t u r n .

( 2 )  Bed-hold notice upon transfer. A t  
t h e  t i m e  o f  t r a n s f e r  o f  a  r e s i d e n t  f o r  
h o s p i t a l i z a t i o n  o r  t h e r a p e u t i c  l e a v e ,  a  
n u r s i n g  f a c i l i t y  m u s t  p r o v i d e  t o  t h e  
r e s i d e n t  n n d  a  f a m i l y  m e m b e r  o r  l e g a l  
r e p r e s e n t a t i v e  w r i t t e n  n o t i c e  w h i c h  
s p e c i f i e s  t h e  d u r a t i o n  o f  t h e  b e d - h o l d  
p o l i c y  d e s c r i b e d  i n  p a r a g r a p h  ( b ) ( 1 )  o f  
t h i s  s e c t i o n .

( 3 )  Permitting resident to return to 
facility. A  n u r s i n g  f a c i l i t y  m u s t  e s t a b l i s h  
a n d  f o l l o w  a  w r i t t e n  p o l i c y  u n d e r  w h i c h  
a  r e s i d e n t ,  w h o s e  h o s p i t a l i z a t i o n  o r  
t h e r a p e u t i c  l e a v e  e x c e e d s  t h e  b c d - h o l d  
p e r i o d  u n d e r  t h e  S t a t e  p l a n ,  i s  
r e a d m i t t e d  t o  t h e  f a c i l i t y  i m m e d i a t e l y  
u p o n  t h e  f i r s t  a v a i l a b i l i t y  o f  a  b e d  i n  a  
s e m i - p r i v a t e  r o o m  i f  t h e  r e s i d e n t —

( i )  R e q u i r e s  t h e  s e r v i c e s  p r o v i d e d  b y  
t h e  f a c i l i t y ;  a n d

( i i )  I s  e l i g i b l e  f o r  M e d i c a i d  n u r s i n g  
f a c i l i t y  s e r v i c e s .

( c )  Equal access to quality care.
( 1 )  A  f a c i l i t y  m u s t  e s t a b l i s h  a n d  

m a i n t a i n  i d e n t i c a l  p o l i c i e s  u n d  p r a c t i c e s  
r e g a r d i n g  t r a n s f e r ,  d i s c h a r g e ,  a n d  t h e  
p r o v i s i o n  o f  s e r v i c e s  u n d e r  t h e  S t a t e  
p l a n  f o r  a l l  i n d i v i d u a l s  r e g a r d l e s s  o f  
s o u r c e  o f  p a y m e n t ;

( 2 )  T h e  f a c i l i t y  m a y  c h a r g e  a n y  
a m o u n t  f o r  s e r v i c e s  f u r n i s h e d  t o  n o n -  
M e d i c a i d  r e s i d e n t s  c o n s i s t e n t  w i t h  t h e  
n o t i c e  r e q u i r e m e n t  i n  §  4 0 3 . 1 0 ( b ) ( 5 ) ( i )  
a n d  ( b ) ( 6 )  d e s c r i b i n g  t h e  c h a r g e s ;  a n d

( 3 )  T h e  S t a t o  I s  n o t  r e q u i r e a  t o  o f f e r  
a d d i t i o n a l  s  - v i c e s  o n  b e h a l f  o f  a  
r e s i d e n t  o t h e r  t h a n  s e r v i c e s  p r o v i d e d  i n  
t h e  S t n t o  p l n n .

( d )  Admissions policy.

( 1 )  T h e  f a c i l i t y  m u s t —
( 1 )  N o t  r e q u i r e  r e s i d e n t s  o r  p o t e n t i a l  

r e s i d e n t s  t o  w a i v e  t h e i r  r i g h t s  t o  
M e d i c a r e  o r  M e d i c a i d ;  a n d

( i i )  N o t  r e q u i r e  o r a l  o r  w r i t t e n  
a s s u r a n c e  t h a t  r e s i d e n t s  o r  p o t e n t i a l  
r e s i d e n t s  a r e  n o t  e l i g i b l e  f o r .  o r  w i l l  n o t  
a p p l y  f o r ,  M e d i c a r e  b e n e f i t s .

( 2 )  T h e  f a c i l i t y  m u s t  n o t  r e q u i r e  a  
t h i r d  p a r t y  g u a r a n t e e  o f  p a y m e n t  t o  t h e  
f a c i l i t y  a s  a  c o n d i t i o n  o f  a d m i s s i o n  o r  
e x p e d i t e d  a d m i s s i o n ,  o r  c o n t i n u e d  s l a y  
i n  t h e  f a c i l i t y .  H o w e v e r ,  t h e  f a c i l i t y  m a y  
r e q u i r e  a n  i n d i v i d u a l  w h o  h a s  l e g a l  
a c c e s s  t o  a  r e s i d e n t ' s  i n c o m e  o r  
r e s o u r c e s  a v a i l a b l e  t o  p a y  f o r  f a c i l i t y  
c a r e  t o  s i g n  a  c o n t r a c t ,  w i t h o u t  i n c u r r i n g  
p e r s o n a l  f i n a n c i a l  l i a b i l i t y ,  t o  p r o v i d e  
f a c i l i t y  p a y m e n t  f r o m  t h e  r e s i d e n t ' s  
i n c o m e  o r  r e s o u r c e s .

( 3 )  I n  t h e  c a s e  o f  a  p e r s u n  e l i g i b l e  f o r  
M e d i c a i d ,  a  n u r s i n g  f a c i l i t y  m u s t  n o t  
c h a r g e ,  s o l i c i t ,  a c c e p t ,  o r  r e c e i v e ,  i n  
a d d i t i o n  t o  u n y  a m o u n t  o t h e r w i s e  
r e q u i r e d  t o  b e  p a i d  u n d e r  d i e  S t a t e  p l a n ,  
a n y  g i f t ,  m o n e y ,  d o n a t i o n ,  o r  o t h e r  
c o n s i d e r a t i o n  n s  a  p r e c o n d i t i o n  o f  
a d m i s s i o n ,  e x p e d i t e d  a d m i s s i o n  o r  
c o n t i n u e d  s t a y  i n  t h e  f a c i l i t y .
H o w e v e r , —

( i )  A  n u r s i n g  f a c i l i t y  m a y  c h a r g e  a  
r e s i d e n t  ’  h o  i s  e l i g i b l e  f o r  M e d i c a i d  f o r  
i t e m s  a n d  s e r v i c e s  t h e  r e s i d e n t  h a s  
r e q u e s t e d  a n d  r e c e i v e d ,  e n d  l h a t  a r e  n o t  
s p e c i f i e d  i n  t h e  S t a t e  p l a n  a s  i n c l u d e d  I n  
t h e  t e r m  " n u r s i n g  f a c i l i t y  s e r v i c e s "  s o  
l o n g  u s  t h e  f a c i l i t y  g i v e s  p r o p e r  n o t i c e  o f  
t h e  a v a i l a b i l i t y  a n d  c o s t  o f  t h e s e  
s e r v i c e s  t o  r e s i d e n t s  a n d  d o e s  n o t  
c o n d i t i o n  t h e  r e s i d e  i t ' s  a d m i s s i o n  o r  
c o n t i n u e d  s t a y  o n  h e  r e q u e s t  f o r  a n d  
r e c e i p t  o f  s u c h  a d d i t i o n a l  s e r v i c e s ;  a n d

( i i )  A  n u r s i n g  f u c i l i t y  m a y  s o l i c i t ,  
a c c e p t ,  o r  r e c e i v e  a  c h a r i t a b l e ,  r e l i g i o u s ,  
o r  p h i l a n t h r o p i c  c o n t r i b u t i o n  f r o m  n n  
o r g a n i z a t i o n  o r  f r o m  a  p e r s o n  u n r e l a t e d  
t o  a  M e d i c a i d  e l i g i b l e  r e s i d e n t  o r  
p o t e n t i a l  r e s i d e n t ,  b u t  o n l y  t o  t h e  e x t e n t  
t h a t  t h e  c o n t r i b u t i o n  i s  n o t  a  c o n d i t i o n  
o f  a d m i s s i o n ,  e x p e d i t e d  a d m i s s i o n ,  o r  
c o n t i n u e d  s t a y  i n  t h e  f a c i l i t y  f o r a  
M e d i c a i d  e l i g i b l e  r e s i d e n t .

( 4 )  S t a t e s  o r  p o l i t i c a l  s u b d i v i s i o n s  
m a y  a p p l y  s t r i c t e r  a d m i s s i o n s  s t a n d a r d s  
u n d e r  S l a t e  o r  l o c u l  l a w s  t h u n  o r e  
s p e c i f i e d  i n  t h i s  s e c t i o n ,  t o  p r o h i b i t  
d i s c r i m i n a t i o n  a g a i n s t  i n d i v i d u a l s  
e n t i t l e d  t o  M e d i c a i d .

§ 483.13 Resident behavior and facility 
practicea.

( a )  Restraints. T h e  r e s i d o n t  h a s  t h e  
r i g h t  t o  b e  f r e e  f r o m  u n y  p h y s i c a l  o r  
c h e m i c a l  r e s t r a i n t s  i m p o s e d  f o r  
p u r p o s e s  o f  d i s c i p l i n e  o r  c o n v e n i e n c e ,  
n n d  n o t  r e q u i r e d  l o  t r e n t  t h e  r e s i d e n t ' s  
m e d i c a l  s y m p t o m s .
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( b )  Abuse. T h e  r e s i d e n t  h a s  t h e  r i g h t  
l o  b e  T r e e  f r o m  v e r b a l ,  s e x u a l ,  p h y s i c a l ,  
a n d  m e n t a l  a b u s e ,  c o r p o r a l  p u n i s h m e n t ,  
u n d  i n v o l u n t a r y  s e c l u s i o n .

( c )  Staff treatment of residents. T h e  
f a c i l i t y  m u s t  d e v e l o p  a n d  i m p l e m e n t  
w r i t t e n  p o l i c i e s  a n d  p r o c e d u r e s  t h u t  
p r o h i b i t  m i s t r e a t m e n t ,  n e g l e c t ,  a n d  
a b u s e  o f  r e s i d e n t s  a n d  m i s a p p r o p r i a t i o n  
o f  r e s i d e n t  p r o p e r t y .

( 1 )  T h e  f a c i l i t y  m u s t —  '
( 1 )  N o t  u s e  v e r b a l ,  m e n t a l ,  s e x u a l ,  o r  

p h y s i c a l  a b u s e ,  c o r p o r a l  p u n i s h m e n t ,  o r  
i n v o l u n t a r y  s e c l u s i o n ;

( i i )  N o t  e m p l o y  i n d i v i d u a l s  w h o  h a v e  
b e e n —

( A )  F o u n d  g u i l t y  o f  a b u s i n g ,  
n e g l e c t i n g ,  o r  m i s t r e a t i n g  i n d i v i d u a l s  b y  
a  c o u r t  o f  l a w ;  o r

( B )  H a v e  h a d  a  f i n d i n g  e n t e r e d  i n t o  
t h e  S t a t e  n u r s e  a i d e  r e g i s t r y  c o n c e r n i n g  
a b u s e ,  n e g l e c t ,  m i s t r e a t m e n t  o f  
r e s i d e n t s  o r  m i s a p p r o p r i a t i o n  o f  t h e i r  
p r o p e r t y ;  a n d

( i i i )  R e p o r t  a n y  k n o w l e d g e  i t  h a s  o f  
a c t i o n s  b y  a  c o u r t  o f  l a w  a g a i n s t  a n  
e m p l o y e e ,  w h i c h  w o u l d  i n d i c a t e  
u n f i t n e s s  f o r  s e r v i c e  a s  a  n u r s e  a i d e  o r  
o t h e r  N F  s t a f f  t o  t h e  S t a t e  n u r s e  a i d e  
r e g i s t r y  o r  l i c e n s i n g  a u t h o r i t i e s .

( 2 )  T h e  f u c i l i t y  m u s t  e n s u r e  t h a t  u l l  
a l l e g e d  v i o l a t i o n s  i n v o l v i n g  
m i s t r e a t m e n t ,  n e g l e c t ,  o r  a b u s e ,  
i n c l u d i n g  i n j u r i e s  o f  u n k n o w n  s o u r c e ,  
a n d  m i s a p p r o p r i a t i o n  o f  r e s i d e n t  
p r o p e r t y  a r e  r e p o r t e d  i m m e d i a t e l y  t o  t h e  
a d m i n i s t r a t o r  o f  t h e  f a c i l i t y  u n d  l o  o t h e r  
o f f i c i a l s  i n  a c c o r d a n c e  w i t h  S t a t e  l a w  
t h r o u g h  e s t a b l i s h e d  p r o c e d u r e s  
( i n c l u d i n g  t o  t h e  S t a l e  s u r v e y  a n d  
c e r t i f i c a t i o n  a g e n c y ) .

( 3 )  T h e  f a c i l i t y  m u s t  h a v e  e v i d e n c e  
l h a t  a l l  a l l e g e d  v i o l a t i o n s  a r e  t h o r o u g h l y  
i n v e s t i g a t e d ,  a n d  m u s t  p r e v e n t  f u r t h e r  
p o t e n t i a l  a b u s e  w h i l e  t h e  i n v e s t i g a t i o n  
i s  i n  p r o g r e s s .

( 4 )  T h e  r e s u l t s  o :  .>!  i n v e s t i g a t i o n s  
m u s t  b e  r e p o r t e d  t o  t h e  a d m i n i s t r a t o r  o r  
h i s  d e s i g n a t e d  r e p r e s e n t a t i v e  a n d  t o  
o t h e r  o f f i c i a l s  i n  a c c o r d a n c e  w i t h  S t a t e  
l a w  ( i n c l u d i n g  t o  t h e  S t a t e  s u r v e y  a n d  
c e r t i f i c a t i o n  u g e n c y )  w i t h i n  5  w o r k i n g  
d a y s  o f  I h e  i n c i d e n t ,  a n d  i f  I h e  a l l e g e d  
v i o l a t i o n  i s  v e r i f i e d  a p p r o p r i a t e  
c o r r e c t i v e  a c t i o n  m u s t  b e  t a k e n .

§ 483.15 Quality o f lltc.

A  f a c i l i t y  m u s t  c a r e  f o r  i t s  r e s i d e n t s  i n  
a  m a n n e r  u n d  i n  a n  e n v i r o n m e n t  t h a t  
p r o m o t e s  m a i n l e n u n c e  o r  e n h a n c e m e n t  
u f  e a c h  r e s i d e n t ' s  q u a l i t y  o f  l i f e .

( a )  Dignity. T h e  f a c i l i t y  m u s t  p r o m o t e  
c a r e  f o r  r e s i d e n t s  i n  a  m n n n  r  n n d  i n  u n  
e n v i r o n m e n t  t h a t  m u i n t a i n s  o r  e n h a n c e s  
e a c h  r e s i d e n t ' s  d i g n i t y  a n d  r e s p e c t  i n  
f i i l l  r e c o g n i t i o n  o f  h i s  o r  h e r  
i n d i v i d u a l i t y

(b) Self-determination and 
participation. The resident has the right 
lo—

(1) Choose activities, schedules, und 
health care consistent w ith his or her 
interests, assessments, and plans of 
cure;

(2) Interact w ith  members o f the 
community both inside and outside the 
facility; and

(3) M ake choices about aspects o f his 
or her life in the facility that ure 
significant to the resident.

(c) Participation in resident and 
family groups.

( 1 )  A  resident has Ihe right to organize 
and participate in resident groups in the 
facility;

( 2 )  A  resident's fam ily has (he right to 
meet in the facility w ith  the families of 
other residents in Ihe facility;

(3) The facility must provide a 
resident or fam ily group, if one exists, 
w ith  private space;

(4) Staff or visitors may uttend 
meetings at the group's invitation;

(5) The facility must provide a 
designated staff person responsible for 
providing assistance and responding to 
written requests that result from group 
meetings;

(6) W hen a resident or fam ily group 
exists, the facility must listen to the 
view s and act upon the grievances and 
recommendations o f residents and 
families concerning proposed policy and 
operational decisions affecting resident 
care und life in the facility.

(d) Participation in other activities. A  
resident has the right to participate in 
social, religious, and community 
activities that do not interfere w ith  the 
rights o f other residents in the facility.

(e) Accommodation o f needs. A  
resident has the right to—

(1) Reside and receive services in the 
facility w ith reasonable accommodation 
o f individual needs and preferences, 
except when the health or safety o f the 
individual or other residents would bn 
endangered; and

(2) Receive notice before the 
resident's room or roommate in the 
facility is changed.

(f) Activities.
( I) The facility must provide for an 

ongoing program of activities designed 
to meet, in accordance w ith  the 
comprehensive assessment, the interests 
and Ihe physical, mcntul, und 
psychosociul well-being o f each 
resident.

(2) The activities program must be 
directed by a quulified professional 
who—

(i) Is a qualified therapeutic recreation 
specialist or an activities professional 
who is—

( A )  L i c e n s e d  o r  r e g i s t e r e d ,  i f  
a p p l i c a b l e ,  b y  t h e  S t a t e  i n  w h i c h  
p r a c t i c i n g ;  a n d

( B )  E l i g i b l e  f o r  c e r t i f i c a t i o n  a s  u  
t h e r u p e u t i c  r e c r e a t i o n  s p e c i a l i s t  o r  u s  a n  
a c t i v i t i e s  p r o f e s s i o n a l  b y  a  r e c o g n i z e d  
a c c r e d i t i n g  b o d y  o n  O c t o b e r  1 , 1 9 9 0 ;  o r

( i i )  H a s  2  y e a r s  o f  e x p e r i e n c e  i n  a  
s o c i a l  o r  r e c r e a t i o n a l  p r o g r a m  w i t h i n  
t h e  l a s t  5  y e a r s .  1  o f  w h i c h  w u s  f u l l - t i m e  
i n  a  p a t i e n t  a c t i v i t i e s  p r o g r a m  i n  a  
h e a l t h  c a r e  s e t t i n g ;  o r

( i i i )  I s  a  q u a l i f i e d  o c c u p a t i o n a l  
t h e r a p i s t  o r  o c c u p a t i o n a l  t h e r a p y  
a s s i s t a n t ;  o r

( i v )  H a s  c o m p l e t e d  a  t r a i n i n g  c o u r s e  
a p p r o v e d  b y  t h e  S t a t e .

( g )  Social Services. ( 1 ) — T h e  f a c i l i t y  
m u s t  p r o v i d e  m e d i c a l l y - r e l a t e d  s o c i a l  
s e r v i c e s  t o  a t t a i n  o r  m a i n t a i n  t h e  h i g h e s t  
p r a c t i c a b l e  p h y s i c a l ,  m e n t a l ,  a n d  
p s y c h o s o c i a l  w e l l - b e i n g  o f  e a c h  
r e s i d e n t .

( 2 )  A  f a c i l i t y  w i t h  m o r e  t h a n  1 2 0  b e d s  
m u s t  e m p l o y  a  q u a l i f i e d  s o c i a l  w o r k e r  
o n  a  f u l l - t i m e  b a s i s .

( 3 )  Qualifications o f social worker. A  
q u u l i f i e d  s o c i a l  w o r k e r  i s  a n  i n d i v i d u a l  
w i t h —

( i )  A  b a c h e l o r ' s  d e g r e e  i n  s o c i a l  w o r k  
o r  a  b a c h e l o r ’ s  d e g r e e  i n  a  h u m a n  
s e r v i c e s  f i e l d  i n c l u d i n g  b u t  n o t  l i m i l e d  
l o  s o c i o l o g y ,  s o e c i a l  e d u c a t i o n ,  
r e h a b i l i t a t i o n  c o u n s e l i n g ,  n n d  
p s y c h o l o g y ;  a n d

( i i )  O n e  y e a r  o f  s u p e r v i s e d  s o c i a l  
w o r k  e x p e r i e n c e  i n  a  h e a l t h  c a r e  s e t t i n g  
w o r k i n g  d i r e c t l y  w i t h  i n d i v i d u a l s .

( h )  Environment.
T h e  f a c i l i t y  m u s t  p r o v i d e —
( 1 )  A  s a f e ,  c l e a n ,  c o m f o r t a b l e ,  a r  i  

h o m e l i k e  e n v i r o n m e n t ,  u l l o w i n g  t h e  
r e s i d e n t  t o  u s e  h i s  o r  h e r  p e r s o n a l  
b e l o n g i n g s  t o  t h e  e x t e n t  p o s s i b l e ;

( 2 )  H o u s e k e e p i n g  a n d  m a i n t e n a n c e  
s e r v i c e s  n e c e s s a r y  t o  m a i n t a i n  a  
s a n i t a r y ,  o r d e r l y ,  a n d  c o m f o r t a b l e  
i n t e r i o r :

( 3 )  C l e a n  b e d  a n d  b a l h  l i n e n s  t h a t  a r e  
i n  g o o d  c o n d i t i o n ;

( 4 )  P r i v a t e  c l o s e t  s p a c e  i n  e a c h  
r e s i d e n t  r o o m ,  u s  s p e c i f i e d  i n
§  4 0 3 . 7 0 ( d ) ( 2 ) ( i v )  o f  t h i s  P a r t :

( 5 )  A d e q u a t e  a n d  c o m f o r t u b l e  l i g h t i n g  
l e v  4 i n  a l l  a r e a s ;

( o j  C o m f o r t a b l e  a n d  s a f e  t e m p e r a t u r e  
l e v e l s .  F a c i l i t i e s  i n i t i a l l y  c e r t i f i e d  a f t e r  
O c t o b e r  1 , 1 9 9 0  m u s t  m a i n t a i n  a  
t e m p e r a t u r e  r a n g e  o f  7 1 - 0 1 T ;  a n d

( 7 )  F o r  t h e  m a i n t e n a n c e  o f  
c o m f o r t a b l e  s o u n d  l e v e l s .

§ 4 8 3 . 2 0  Resident assessment.

T h e  f a c i l i t y  m u s t  c o n d u c t  i n i t i a l l y  u n d  
p e r i o d i c a l l y  u  c o m p r e h e n s i v e ,  a c c u r a t e ,  
s t a n d a r d i z e d ,  r e p r o d u c i b l e  a s s e s s m e n t  
u f  e a c h  r e s i d e n t ' s  f u n c t i o n a l  c a p a c i t y .
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( a )  Admission orders. A t  t h e  t i m e  
e a c h  r e s i d e n t  i s  a d m i t t e d ,  t h e  f a c i l i t y  
m u s t  h u v e  p h y s i c i a n  o r d e r s  f o r  t h e  
r e s i d e n t ' s  i m m e d i a t e  c a r e .

(b) Comprehensive assessments.
( 1 )  T h e  f a c i l i t y  m u s t  m a k e  a

c o m p r e h e n s i v e  a s s e s s m e n t  o f  a  
r e s i d e n t ' s  n e e d s ,  w h i c h —

( 1 )  I s  b a s e d  o n  a  u n i f o r m  d a t a  s e t  
s p e c i f i e d  b y  t h e  S e c r e t a r y  a n d  u s e s  u n  
i n s t r u m e n t  t h a t  i s  s p e c i f i e d  b y  t h e  S t a t e  
a n d  a p p r o v e d  b y  t h e  S e c r e t a r y :  a n d

( i i )  D e s c r i b e s  t h e  r e s i d e n t ' s  c a p a b i l i t y  
t o  p e r f o r m  d a i l y  l i f e  f u n c t i o n s  a n d  
s i g n i f i c a n t  i m p a i r m e n t s  i n  f u n c t i o n a l  
c a p a c i t y .

( 2 )  T h e  c o m p r e h e n s i v e  a s s e s s m e n t  
m u s t  i n c l u d e  a t  l e a s t  t h e  f o l l o w i n g  
i n f o r m a t i o n :

( i )  M e d i c a l l y  d e f i n e d  c o n d i t i o n s  a n d  
p r i o r  m e d i c a l  h i s t o r y :

( i i )  M e d i c a l  s t a t u s  m e a s u r e m e n t ;
( i i i )  P h y s i c a l  a n d  m e n t a l  f u n c t i o n a l  

s t a t u s :
( i v )  S e n s o r y  a n d  p h y s i c a l  

i m p a i r m e n t s :
( v )  N u t r i t i o n a l  s t a t u s  a n d  

r e q u i r e m e n t s :
( v i )  S p e c i a l  t r e a t m e n t s  o r  p r o c e d u r e s ;
( v i i )  M e n t a l  a n d  p s y c h o s o c i u l  s t a t u s :
(viii) Discharge potential; 
fix) Den’al condition;
f x )  A c t i v i t i e s  p o t e n t i a l :  
f x i )  R e h a b i l i t a t i o n  p o t e n t i a l ;
(xii) Cognitive status; and 
fxiii) Drug therapy. 
f 3 )  (Reserved)
( 4 )  Frequency. A s s e s s m e n t s  m u s t  b e  

c o n d u c t e d —
( i )  N o  l a t e r  t h a n  1 4  d a y s  a f t e r  t h e  d a t e  

o f  a d m i s s i o n ;
(ii) For current N F  residents not later 

than October 1 , 1 9 9 1 ;
( i i i )  F o r  c u r r e n t  S N F  r e s i d e n t s  n o ;  

l a t i  n  J a n u a r y  1 , 1 9 9 1 ;
( i v  1 1 . o m p t l y  a f t e r  a  s i g n i f i c a n t  

c h a n g e  i n  t h e  r e s i d e n t ' s  p h y s i c a l  o r  
m e n t a l  c o n d i t i o n ;  a n d

( v )  I n  n o  c a s e  l e s s  o f t e n  t h a n  o n c e  
e v e r y  1 2  m o n t h s .

( 5 )  Review o f assessments. T h e  
n u r s i n g  f a c i l i t y  m u s t  e x a m i n e  e a c h  
r e s i d e n t  n o  l e s s  t h a n  o n c e  e v e r y  3  
m o n t h s ,  a n d  a s  a p p r o p r i a t e ,  r e v i s e  t h e  
r e s i d e n t ' s  a s s e s s m e n t  t o  a s s u r e  t h e  
c o n t i n u e d  a c c u r a c y  o f  t h e  a s s e s s m e n t .

( 6 )  Use. T h e  r e s u l t s  o f  t h e  a s s e s s m e n t  
a r e  u s e d  t o  d e v e l o p ,  r e v i e w ,  a n d  r e v i s e  
t h e  r e s i d e n t ' s  c o m p r e h e n s i v e  p l a n  o f  
c a r e ,  u n d e r  p a r a g r a p h  ( d )  o f  t h i s  s e c t i o n .

( 7 )  Coordination. T h e  f a c i l i t y  m u s t  
c o o r d i n a t e  a s s e s s m e n t s  w i t h  a n y  S t a t e -  
r e q u i r e d  p r e a d m i s s i o n  s c r e e n i n g  
p r o g r a m  t o  t h e  m a x i m u m  e x t e n t  
p r a c t i c a b l e  t o  a v o i d  d u p l i c m , . c  t e s t i n g  
n n d  e f f o r t .

( c )  Accuracy o f assessments. ( 1 1 
Coordination, ( i )  E a c h  a s s e s s m e n t  m u s t  
b e  c o n d u c t e d  o r  c o o r d i n a t e d  w i t h  t h e

a p p r o p r i a t e  p a r t i c i p a t i o n  o f  h e a l t h  
p r o f e s s i o n a l s .

( i i )  E a c h  a s s e s s m e n t  m u s t  b e  
c o n d u c t e d  o r  c o o r d i n a t e d  b y  a  
r e g i s t e r e d  n u r s e  w h o  s i g n s  a n d  c e r t i f i e s  
t h e  c o m p l e t i o n  o f  t h e  a s s e s s m e n t .

( 2 )  Certification. E a c h  i n d i v i d u a l  w h o  
c o m p l e t e s  a  p o r t i o n  o f  t h e  a s s e s s m e n t  
m u s t  s i g n  a n d  c e r t i f y  t h e  a c c u r a c y  o f  
t h a t  p o r t i o n  o f  t h e  a s s e s s m e n t .

( 3 )  Penalty for Falsification. A n  
i n d i v i d u a l  w h o  w i l l f u l l y  a n d  k n o w i n g l y  
c e r t i f i e s  ( o r  c a u s e s  a n o t h e r  i n d i v i d u a l  t o  
c e r t i f y )  a  m a t e r i a l  a n d  f a l s e  s t a t e m e n t  i n  
a  r e s i d e n t  a s s e s s m e n t  i s  s u b j e c t  t o  c i v i l  
m o n e y  p e n a l t i e s .  T h e  i m p l e m e n t i n g  
r e g u l a t i o n s  f o r  t h i s  s t a t u t o r y  a u t h o r i t y  
a r e  l o o t e d  i n  P a r t  1 0 0 3  o f  t h i s  c h a p t e r .

( 4 )  1 o f independent assessors. I f  a  
S t a t e  d e t e r m i n e s ,  u n d e r  a  s u r v e y  o r  
o t h e r w i s e ,  t h a t  t h e r e  h a s  b e e n  a  
k n o w i n g  a n d  w i l l f u l  c e r t i f i c a t i o n  o f  f a l s e  
s t a t e m e n t s  u n d e r  p a r a g r a p h  ( c ) ( 3 )  o f  t h i s  
s e c t i o n ,  t h e  " ‘ a t e  m a y  r e q u i r e  ( f o r  a  
p e r i o d  s p e c i f i e d  b y  t h e  S t a t e )  t h a t  
r e s i d e n t  a s s e s s m e n t s  u n d e r  t h i s  
p a r a g r a p h  b e  c o n d u c t e d  a n d  c e r t i f i e d  b y -  
i n d i v i d u a l s  w h o  a r e  i n d e p e n d e n t  o f  t h e  
f a c i l i t y  a n d  w h o  a r e  a p p r o v e d  b y  t h e  
S l a t e .

( d )  Comprehensive care plans. ( 1 )  T h e  
f a c i l i t y  m u s t  d e v e l o p  a  c o m p r e h e n s i v e  
c a r e  p l a n  f o r  e a c h  r e s i d e n t  t h a t  i n c l u d e s  
m e a s u r a b l e  o b j e c t i v e s  a n d  t i m e t a b l e s  l o  
m e e t  a  r e s i d e n t ' s  m e d i c a l ,  n u r s i n g ,  a n d  
m e n t a l  a n d  p s y c h o s o c i a l  n e e d s  t h a t  a r e  
i d e n t i f i e d  i n  t h e  c o m p r e h e n s i v e  
a s s e s s m e n t .
T h e  p l a n  o f  c a r e  m u s t  d e a l  w i t h  t h e  
r e l a t i o n s h i p  o f  i t e m s  o r  s e r v i c e s  o r d e r e d  
t o  b e  p r o v i d e d  ( o r  w i t h !  r i d )  t o  t h e  
f a c i l i t y ' s  r e s p o n s i b i l i t y  f o r  f u l f i l l i n g  
o t h e r  r e q u i r e m e n t s  i n  t h e s e  r e g u l a t i o n s .

( 2 )  A  c o m p r e h e n s i v e  c a r e  p l a n  m u s t  
be—

( i )  D e v e l o p e d  w i t h i n  7  d a y s  a f t e r  
c o m p l e t i o n  o f  t h e  c o m p r e h e n s i v e  
a s s e s s m e n t ;

( i i )  P r e p a r e d  b y  a n  i n t e r d i s c i p l i n a r y  
t e a m ,  t h a t  i n c l u d e s  t h e  a t t e n d i n g  
p h y s i c i a n ,  u  r e g i s t e r e d  n u r s e  w i t h  
r e s p o n s i b i l i t y  f o r  I h e  r e s i d e n t ,  u n d  o t h e r  
a p p r o p r i a t e  s t a f f  i n  d i s c i p l i n e s  a s  
d e t e r m i n e d  b y  t h e  r e s i d e n t ' s  n e e d s ,  a n i l ,  
t o  t h e  e x t e n t  p r a c t i c a b l e ,  t h e  
p a r t i c i p a t i o n  o f  t h e  r e s i d e n t ,  t h o  
r e s i d e n t ' s  f a m i l y  o r  t h e  r e s i d e n t ' s  l e g a l  
r e p r e s e n t a t i v e ;  a n d

( i i i )  P e r i o d i c a l l y  r e v i e w e d  a n d  r e v i s e d  
b y  a  t e a m  o f  q u a l i f i e d  p e r s o n s  a f t e r  
e a c h  a s s e s s m e n t ,

( 3 )  T h e  s e r v i c e s  p r o v i d e d  o r  a r r a n g e d  
b y  t h e  f a c i l i t y  m u s t —

( i )  M e e t  p r o f e s s i o n a l  s t a n d a r d s  o f  
q u a l i t y :  a n d

( i i )  B e  p r o v i d e d  b y  q u a l i f i e d  p e r s o n s  
i n  a c c o r d a n c e  w i t h  e a c h  r e s i d e n t ' s  
w r i t t e n  p l a n  o f  c a r e .

( e )  Discharge summary. W h e n  t h e  
f a c i l i t y  a n t i c i p a t e s  d i s c h a r g e s  a  r e s i d e n t  
m u s t  h a v e  a  d i s c h a r g e  s u m m a r y  t h a t  
i n c l u d e s —

( 1 )  A  r e c a p i t u l a t i o n  o f  t h e  r e s i d e n t ’s  
s t a y ;

( 2 )  A  f i n a l  s u m m a r y  o f  t h e  r e s i d e n t ' s  
s t a t u s  t o  i n c l u d e  i t e m s  i n  p a r a g r a p h
( b ) ( 2 )  o f  t h i s  s e c t i o n ,  a t  t h e  t i m e  o f  t h e  
d i s c h a r g e  t h a t  i s  a v a i l a b l e  f o r  r e l e a s e  t o  
a u t h o r i z e d  p e r s o n s  a n d  a g e n c i e s ,  w i t h  
t h e  c o n s e n t  o f  t h e  r e s i d e n t  o r  l e g a l  
r e p r e s e n t a t i v e ;  a n d

( 3 )  A  p o s t - d i s c h a r g e  p l a n  o f  c u r e  t h a t  
i s  d e v e l o p e d  w i t h  t h e  p a r t i c i p a t i o n  o f  
t h e  r e s i d e n t  a n d  h i s  o r  h e r  f a m i l y ,  w h i c h  
w i l l  a s s i s t  t h e  r e s i d e n t  t o  a d j u s t  t o  h i s  o r  
h e r  n e w  l i v i n g  e n v i r o n m e n t .

( f )  Preadmission screening for 
mentally ill individuals and individuals 
with mental retardation.

( 1 )  A  n u r s i n g  f a c i l i t y  m u s t  n o t  a d m i l .  
o n  o r  a f t e r  J a n u a r y  1 , 1 9 8 9 .  a n y  n e w  
r e s i d e n t  w i t h —

( i )  M e n t a l  i l l n e s s  a s  d e f i n e d  i n  
p a r a g r a p h  ( f ) ( 2 ) ( i )  o f  t h i s  s e c t i o n ,  u n l e s s  
t h e  S t a t e  m e n t a l  h e a l t h  a u t h o r i t y  h a s  
d e t e r m i n e d ,  b a s e d  o n  a n  i n d e p e n d e n t  
p h y s i c a l  a n d  m e n t a l  e v a l u a t i o n  
p e r f o r m e d  b y  a  p e r s o n  o r  e n t i t y  o t h e r  
t h a n  t h e  S t a t e  m e n t a l  h e a l t h  a u t h o r i t y ,  
p - i o r  t o  a d m i s s i o n ,

( A )  T h a t ,  b e c a u s e  o f  t h e  p h y s i c a l  a n d  
m e n t a l  c o n d i t i o n  o f  t h e  i n d i v i d u a l ,  t h e  
i n d i v i d u a l  r e q u i r e s  t h e  l e v e l  o f  s e r v i c e s  
p r o v i d e d  b y  a  n u r s i n g  f a c i l i t y ;  a n d

( B )  I f  t h e  i n d i v i d u a l  r e q u i r e s  s u c h  
l e v e l  o f  s e r v i c e s ,  w h e t h e r  s p e c i a l i z e d  
s e r v i c e s  t h e  i n d i v i d u a l  r e q u i r e s  a c t i v e  
t r e a t m e n t  f o r  m e n t a l  i l l n e s s ;  o r

( i i )  M e n t a l  r e t a r d a t i o n ,  a s  d e f i n e d  i n  
p a r a g r a p h  ( f ) ( 2 ) ( i i )  o f  t h i s  s e c t i o n ,  u n l e s s  
t h e  S t a t e  m e n t a l  r e t a r d a t i o n  o r  
d e v e l o p m e n t a l  d i s a b i l i t y  a u t h o r i t y  h a s  
d e t e r m i n e d  p r i o r  t o  a d m i s s i o n —

( A )  T h a t ,  b e c a u s e  o f  t h e  p h y s i c a l  a n d  
m e n t a l  c o n d i t i o n  o f  t h e  i n d i v i d u a l ,  t h e  
i n d i v i d u a l  r e q u i r e s  t h e  l e v e l  o f  s e r v i c e s  
p r o v i d e d  b y  a  n u r s i n g  f a c i l i t y ;  a n d

( B )  I f  t h e  i n d i v i d u a l  r e q u i r e s  s u c h  
l e v e l  o f  s e r v i c e s ,  w h e t h e r  t h e  i n d i v i d u a l  
r e q u i r e s  a c t i v e  t r e a t m e n t  f o r  n i e n t m  
r e t a r d a t i o n .

( 2 )  Definition. F o r  p u r p o s e s  o f  t h i s  
s e c t i o n —

( i )  A n  i n d i v i d u a l  i s  c o n s i d e r e d  t o  h a v e  
" m e n t a l  i l l n e s s "  i f  I h e  i n d i v i d u a l  h a s  a  
s e r i o u s  m e n t a l  i l l n e s s  a s  d e f i n e d  i n
§  4 8 3 . 1 0 2 ( b ) ( 1 ) .

( i i )  A n  i n d i v i d u a l  i s  c o n s i d e r e d  t o  b e  
" m e n t a l l y  r e t a r d e d "  i f  t h e  i n d i v i d u a l  i s  
m e n t a l l y  r e t a r d e d  a s  d e f i n e d  i n
§  4 8 3 . 1 0 2 ( b ) ( 3 )  o r  i s  n  p e r s o n  w i t h  a  
r e l a t e d  c o n d i t i o n  a s  d e s c r i b e d  i n  4 2  C F R  
4 3 5 . 1 0 0 9 .
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§ 483.25 Quallt) ot care.

E a c h  r e s i d e n t  m u s t  r e c e i v e  a n d  t h e  
f a c i l i t y  m u s t  p r o v i d e  t h e  n e c e s s a r y  c a r e  
a n d  s e r v i c e s  t o  a t t a i n  o r  m a i n t a i n  t h e  
h i g h e s t  p r a c t i c a b l e  p h y s i c a l ,  m e n t a l ,  
a n d  p s y c h o s o c i a l  w e l l - b e i n g ,  i n  
a c c o r d a n c e  i v i t h  t h e  c o m p r e h e n s i v e  
a s s e s s m e n t  a n d  p l a n  o f  c a r e .

( a )  Activities o f daily living. B a s e d  o n  
t h e  c o m p r e h e n s i v e  a s s e s s m e n t  o f  a  
r e s i d e n t ,  t h e  f a c i l i t y  m u s t  e n s u r e  t h a t —  

( 1 )  A  r e s i d e n t ' s  a b i l i t i e s  i n  a c t i v i t i e s  
o f  d a i l y  l i v i n g  d c  n o «  d i m i n i s h  u n l e s s  
c i r c u m s t a n c e s  o f  t h e  i n d i v i d u a l ' s  c l i n i c a l  
c o n d i t i o n  d e m o n s t r a t e  t h a t  d i m i n u t i o n  
w a s  u n a v o i d a b l e .  T h i s  i n c l u d e s  t h e  
r e s i d e n t ' s  a b i l i t y  t o —

( 1 )  B a t h e ,  d r e s s ,  a n d  g r o o m ;
( i i )  T r a n s f e r  a n d  a m b u l a t e ;
( i i i )  T o i l e t :
( i v j  E a t ;  a n d
( v )  U s e  s p e e c h ,  l a n g u a g e ,  o r  o t h e r  

f u n c t i o n a l  c o m m u n i c a t i o n  s y s t e m s .
( 2 )  A  r e s i d e n t  i s  g i v e n  t h e  a p p r o p r i a t e  

t r e a t m e n t  a n d  s e r v i c e s  t o  m a i n t a i n  o r  
i m p r o v e  h i s  o r  h e r  a b i l i t i e s  s p e c i f i e d  i n  
p a r a g r a p h  ( a ) ( 1 )  o f  t h i s  s e c t i o n ;  a n d

( 3 )  A  r e s i d e n t  w h o  i s  u n a b l e  t o  c a r r y  
o u t  a c t i v i t i e s  o f  d a i l y  l i v i n g  r e c e i v e s  t h e  
n e c e s s a r y  s e r v i c e s  t o  m a i n t a i n  g o o d  
n u t r i t i o n ,  g r o o m i n g ,  a n d  p e r s o n a l  a n d  
o r a l  h y g i e n e .

( b j  Vision and hearing. T o  e n s u r e  t h a t  
r e s i d e n t s  r e c e i v e  p r o p e r  t r e a t m e n t  a n d  
a s s i s t i v e  d e v i c e s  t o  m a i n t a i n  v i s i o n  a n d  
h e a r i n g  a b i l i t i e s ,  t i i e  f a c i l i t y  m u s t ,  i f  
n e c e s s a r y ,  a s s i s t  t h e  r e s i d e n t —

( 1 )  I n  m a k i n g  a p p o i n t m e n t s ,  a n d
( 2 )  B y  a r r a n g i n g  f o r  t r a n s p o r t a t i o n  t o  

a n d  f r o m  t h e  o f f i c e  o f  a  p r a c t i t i o n e r  
s p e c i a l i z i n g  i n  t h e  t r e a t m e n t  o f  v i s i o n  o r  
h e a r i n g  i m p a i r m e n t  o r  t h e  o f f i c e  o f  a  
p r o f e s s i o n a l  s p e c i a l i z i n g  i n  t h e  
p r o v i s i o n  o f  v i s i o n  o r  h e a r i n g  a s s i s t i v e  
d e v i c e s .

( c )  Pressure sores. B a s e d  c n  t i i e  
c o m p r e h e n s i v e  a s s e s s m e n t  o f  a  r e s i d e n t ,  
t h e  f a c i l i t y  m u s t  e n s u r e  t h a t —

( 1 )  A  r e s i d e n t  w h o  e n t e r s  t i i e  f a c i l i t y  
w i t h o u t  p r e s s u r e  s o r e s  d o e s  n o t  d e v e l o p  
p r e s s u r e  s o r e s  u n l e s s  t h e  i n d i v i d u a l ’ s  
c l i n i c a l  c o n d i t i o n  d e m o n s t r a t e s  t h a t  
t h e y  w e r e  u n a v o i d a b l e ;  a n d

( 2 )  A  r e s i d e n t  h a v i n g  p r e s s u r e  s o r e s  
r e c e i v e s  n e c e s s a r y  t r e a t m e n t  a n d  
s e r v i c e s  l o  p r o m o t e  h e a l i n g ,  p r e v e n t  
i n f e c t i o n  a n d  p r e v e n t  n e w  s o r e s  f r o m  
d e v e l o p i n g .

( d )  Urinary Incontinence. B a s e d  o n  
t h e  r e s i d e n t ' s  c o m p r e h e n s i v e  
a s s e s s m e n t ,  t h e  f a c i l i t y  m u s t  e n s u r e  
t h u t —

( 1 )  A  r e s i d e n t  w h o  e n t e r s  t h e  f a c i l i t y  
w i t h o u t  a n  i n d w e l l i n g  c a t h e t e r  i s  n o t  
c a t h e t e r i z e d  u n l e s s  t h e  r e s i d e n t ’s  
c l i n i c a l  c o n d i t i o n  d e m o n s t r a t e s  l h a t  
c a t h e t e r i z a t i o n  w a s  n e c e s s a r y ;  a n d

( 2 )  A  r e s i d e n t  w h o  i s  i n c o n t i n e n t  o f  
b l a d d e r  r e c e i v e s  a p p r o p r i a t e  t r e a t m e n t

a n d  s e r v i c e s  t o  p r e v e n t  u r i n a r y  t r a c t  
i n f e c t i o n s  a n d  t o  r e s t o r e  a s  m u c h  
n o r m a l  b l a d d e r  f u n c t i o n  a s  p o s s i b l e .

( e )  Range o f motion. B a s e d  o n  t h e  
c o m p r e h e n s i v e  a s s e s s m e n t  o f  a  r e s i d e n t ,  
t h e  f a c i l i t y  m u s t  e n s u r e  t h a t —

(1) A r e s i d e n t  w h o  e n t e r s  t h e  f a c i l i t y  
w i t h o u t  a  l i m i t e d  r a n g e  o f  m o t i o n  d o e s  
n o t  e x p e r i e n c e  r e d u c t i o n  i n  r a n g e  o f  
m o t i o n  u n l e s s  t h e  r e s i d e n t ’ s  c l i n i c a l  
c o n d i t i o n  d e m o n s t r a t e s  t h a t  a  r e d u c t i o n  
i n  r a n g e  o f  m o t i o n  i s  u n a v o i d a b l e ;  a n d

(2) A r e s i d e n t  w i t h  a  l i m i t e d  r a n g e  o f  
m o t i o n  r e c e i v e s  a p p r o p r i a t e  t r e a t m e n t  
a n d  s e r v i c e s  t o  i n c r e a s e  r a n g e  o f  m o t i o n  
a n d / o r  t o  p r e v e n t  f u r t h e r  d e c r e a s e  i n  
r a n g e  o f  m o t i o n .

( f )  Mental and Psychosocial 
functioning. B a s e d  o n  t h e  
c o m p r e h e n s i v e  a s s e s s m e n t  o f  a  r e s i d e n t ,  
t h e  f a c i l i t y  m u s t  e n s u r e  t h a t —

(1) A  r e s i d e n t  w h o  d i s p l a y s  m e n t a l  o r  
p s y c h o s o c i a l  a d j u s t m e n t  d i f f i c u l t y ,  
r e c e i v e s  a p p r o p r i a t e  t r e a t m e n t  a n d  
s e r v i c e s  t o  c o r r e c t  t h e  a s s e s s e d  
p r o b l e m ,  a n d

( 2 )  A r e s i d e n t  w h o s e  a s s e s s m e n t  d i d  
n o t  r e v e a l  a  m e n t a l  o r  p s y c h o s o c i a l  
a d j u s t m e n t  d i f f i c u l t y  d o e s  n o t  d i s p l a y  a  
p a t t e r n  o f  d e c r e a s e d  s o c i a l  i n t e r a c t i o n  
a n d / o r  i n c r e a s e d  w i t h d r a w n ,  a n g r y ,  o r  
d e p r e s s i v e  b e h a v i o r s ,  u n l e s s  t h e  
r e s i d e n t ’ s  c l i n i c a l  c o n d i t i o n  
d e m o n s t r a t e s  t h a t  s u c h  a  p a t t e r n  w a s  
u n a v o i d a b l e .

( g )  Naso-gastric tubes. B a s e d  o n  t h e  
c o m p r e h e n s i v e  a s s e s s m e n t  o f  a  r e s i d e n t ,  
t h e  f a c i l i t y  m u s t  e n s u r e  t h a t —

( 1 )  A  r e s i d e n t  w h o  h a s  b e e n  a b l e  t o  
e a t  e n o u g h  a l o n e  o r  w i t h  a s s i s t a n c e  i s  
n o t  f e d  b y  n a s o - g a s t r i c  t u b e  u n l e s s  t h e  
r e s i d e n t ' s  c l i n i c a l  c o n d i t i o n  
d e m o n s t r a t e s  t h a t  u s e  o f  a  n a s o - g a s t r i c  
t u b e  w a s  u n a v o i d a b l e ;  a n d

(2) A  r e s i d e n t  w h o  i s  f e d  b y  a  n a s o ­
g a s t r i c  o r  g a s t r o s t o m y  t u b e  r e c e i v e s  t h e  
a p p r o p r i a t e  t r e a t m e n t  a n d  s e r v i c e s  t o  
p r e v e n t  a s p i r a t i o n  p n e u m o n i a ,  d i a r r h e a ,  
v o m i t i n g ,  d e h y d r a t i o n ,  m e t a b o l i c  
a b n o r m a l i t i e s ,  a n d  n a s a l - p h a r y n g e a ’ 
u i c e r s  a n d  t o  r e s t o r e ,  i f  p o s s i b l e ,  n o r m a l  
f e e d i n g  f u n c t i o n .

( h )  Accidents. T h e  f a c i l i t y  m u s t  e n s u r e  
t h a t —

( 1 )  T h e  r e s i d e n t  e n v i r o n m e n t  r e m a i n s  
a s  f r e e  o f  a c c i d e n t  h a z a r d s  a s  i s  
p o s s i b l e :  a n d

( 2 )  E a c h  r e s i d e n t  r e c e i v e s  a d e q u a t e  
s u p e r v i s i o n  a n d  a s s i s t a n c e  d e v i c e s  t o  
p r e v e n t  a c c i d e n t s .

( i )  Nutrition. B a s e d  o n  a  r e s i d e n t ' s  
c o m p r e h e n s i v e  a s s e s s m e n t ,  t h e  f a c i l i t y  
m u s t  e n s u r e  t h a t  a  r e s i d e n t —

( 1 )  N l u i n t a i n s  a c c e p t a b l e  p a r a m e t e r s  
o f  n u t r i t i o n a l  s t a t u s ,  s u c h  a s  b o d y  
w e i g h t  a n d  p r o t e i n  l e v e l s ,  u n l e s s  t h e  
r e s i d e n t ' s  c l i n i c a l  c o n d i t i o n  
d e m o n s t r a t e s  t h a t  t h i s  i s  n o t  p o s s i b l e ;  
u n d

( 2 )  R e c e i v e s  a  t h e r a p e u t i c  d i e t  w h e n  
t h e r e  i s  n  n u t r i t i o n a l  p r o b l e m .

( j )  Hydration. T h e  f a c i l i t y  m u s t  
p r o v i d e  e a c h  r e s i d e n t  w i t h  s u f f i c i e n t  
f l u i d  i n t a k e  t o  m a i n t a i n  p r o p e r  
h y d r a t i o n  a n d  h e a l t h .

( k )  Special needs. T h e  f a c i l i t y  m u s t  
e n s u r e  t h a t  r e s i d e n t s  r e c e i v e  p r o p e r  
t r e a t m e n t  a n d  c a r e  f o r  t h e  f o l l o w i n g  
s p e c i a l  s e r v i c e s :

( 1 )  I n j e c t i o n s :
( 2 )  P a r e n t e r a l  a n d  e n t e n l  f l u i d s ;
(3) C o l o s t o m y ,  u r e t e r o s t o m y ,  o r  

i l e o s t o m y  c a r e ;
(4) T r a c h e o s t o m y  c a r e ;
(5) T r a c h e a l  a u c t i o n i n g :
( 6 )  R e s p i r a t o r y  c a r e :
( 7 )  F o o t  c a r e ;  a n d
( 8 )  P r o s t h e s e s .
( ! )  Unnecessary drug— ( 1 )  General. 

E a c h  r e s i d e n t ' s  d r u g  r e g i m e n  m u s t  b e  
f r e e  f r o m  u n n e c e s s a r y  d r u g s .  A n  
u n n e c e s s a r y  d r u g  i s  a n y  d r u g  w h e n  
u s e d :

( 1 )  I n  e x c e s s i v e  d o s e  ( i n c l u d i n g  
d u p l i c a t e  d r u g  t h e r a p y ) ;  o r

( i i )  F o r  e x c e s s i v e  d u r a t i o n ;  o r
( i i i )  W i t h o u t  a d e q u a t e  m o n i t o r i n g :  o r
( i v )  W i t h o u t  a d e q u a t e  i n d i c a t i o n s  f o r  

i t s  u s e ;  o r
( v )  I n  t h e  p r e s e n c e  o f  a d v e r s e  

c o n s e q u e n c e s  w h i c h  i n d i c a t e  t h e  d o s e  
s h o u l d  b e  r e d u c e d  o r  d i s c o n t i n u e d :  o r

( v i )  A n y  c o m b i n a t i o n s  o f  t h e  r e a s o n s  
a b o v e .

( 2 )  Antipsychotic Drugs. B a s e d  o n  a  
c o m p r e h e n s i v e  a s s e s s m e n t  o f  a  r e s i d e n t ,  
t h e  f a c i l i t y  m u s t  e n s u r e  t h a t —

( i )  R e s i d e n t s  w h o  h a v e  n o t  u s e d  
a n t i p s y c h o t i c  d r u g s  a r e  n o t  g i v e n  t h e s e  
d r u g s  u n l e s s  a n t i p s y c h o t i c  d r u g  t h e r a p y  
i s  n e c e s s a r y  t o  t r e a t  a  s p e c i f i c  c o n d i t i o n  
a s  d i a g n o s e d  a n d  d o c u m e n t e d  i n  t h e  
c l i n i c a l  r e c o r d :  a n d

( i i )  R e s i d e n t s  w h o  u s e  a n t i p s y c h o t i c  
d r u g s  r e c e i v e  g r a d u a l  d o s e  r e d u c t i o n s ,  
a n d  b e h a v i o r a l  i n t e r v e n t i o n s ,  u n l e s s  
c l i n i c a l l y  c o n t r a i n d i c a t e d ,  i n  a n  e f f o r t  t o  
d i s c o n t i n u e  t h e s e  d r u g s .

( m )  Medication Errors— T h e  f a c i l i t y  
m u s t  e n s u r e  t h a t —

( 1 )  I t  i s  f r e e  o f  m e d i c a t i o n  e r r o r  r a t e s  
o f  f i v e  p e r c e n t  c r  g r e a t e r ;  a n d

( 2 )  R e s i d e n t s  a r e  f r e e  o f  a n y  
s i g n i f i c a n t  m e d i c a t i o n  e r r o r s .

§ §  4 8 3 . 2 8  a n d  4 8 3 . 2 9  1 R e m o v e d  J
4. S e c t i o n s  483.28 a r d  483.29 a r e  

r e m o v e d .
5. I n  S u b p a r t  B .  § §  403.30, 483.35.

483.40, 483.45, 483.55, 403.00, 483.65,
483.70 a n d  48^.75 a r e  r e v i s e d  a s  f o l l o w s ;

§ 4 ' 3 . 3 0  N u rs in g  s o r v ic e s .
T h e  f a c i l i t y  m u s t  h a v e  s u f f i c i e n t  

n u r s i n g  s t a f f  t o  p r o v i d e  n u r s i n g  a n d  
r e l a t e d  s e r v i c e s  t o  a u a i n  o r  m a i n t a i n  I h e  
h i g h e s t  p r a c t i c a b l e  p h y s i c a l ,  m e n t a l .
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a n d  p s y c h o s o c i a l  w e l l - b e i n g  o f  e a c h  
r e s i d e n t ,  a s  d e t e r m i n e d  b y  r e s i d e n t  
a s s e s s m e n t s  a n d  i n d i v i d u a l  p l a n s  o f  
c a r e .

( a )  Sufficient stuff. ( 1 )  T h e  f a c i l i t y  
m u s t  p r o v i d e  s e r v i c e s  b y  s u f f i c i e n t  
n u m b e r s  o f  e a c h  o f  t h e  f o l l o w i n g  t y p e s  
o f  p e r s o n n e l  o n  a  2 4 - h o u r  b a s i s  t o  
p r o v i d e  n u r s i n g  c u r e  t o  a l l  r e s i d e n t s  i n  
a c c o r d a n c e  w i t h  r e s i d e n t  c a r e  p l a n s :

( 1 )  E x c e p t  w h e n  w a i v e d  u n d e r  
p a r a g r a p h  ( n )  o f  t h i s  s e c t i o n ,  l i c e n s e d  
n u r s e s ;  a n d

( i i )  O t h e r  n u r s i n g  p e r s o n n e l .
( 2 )  E x c e p t  w h e n  w a i v e d  u n d e r  

p a r a g r a p h  ( c )  o f  t h i s  s e c t i o n ,  t h e  f u c i l i t y  
m u s t  d e s i g n a t e  a  l i c e n s e d  n u r s e  l o  s e r v e  
a s  a  c h a r g e  n u r s e  o n  e a c h  t o u r  o f  d u t y .

( b )  Registered nurse. ( 1 )  E x c e p t  w h e n  
w a i v e d  u n d e r  p a r a g r a p h  ( c )  o r  ( d )  o f  t h i s  
s e c t i o n ,  t h e  f a c i l i t y  m u s t  u s e  t h e  
s e r v i c e s  o f  a  r e g i s t e r e d  n u r s e  f o r  a t  l e a s t  
8  c o n s e c u t i v e  h o u r s  a  d a y ,  7  d a y s  a  
w e e k .

( 2 )  E x c e p t  w h e n  w a i v e d  u n d e r  
p a r a g r a p h  ( c )  o r  ( d )  o f  t h i s  s e c t i o n ,  t h e  
f u r i l i l y  m u s t  d e s i g n a t e  a  r e g i s t e r e d  
n u r s e  t o  s e r v e  a s  t h e  d i r e c t o r  o f  n u r s i n g  
o n  a  f u l l  t i m e  b a s i s .

( 3 )  T h e  d i r e c t o r  o f  n u r s i n g  m a y  s e r v e  
a s  a  c h a r g e  n u r s e  o n l y  w h e n  t h e  f a c i l i t y  
h a s  B n  a v e r a g e  d a i l y  o c c u p a n c y  o f  6 0  o r  
f e w e r  r e s i d e n t s .

( c )  Nursing facilities: Waiver uf 
requirement to provide licensed nurses 
on a 24-hour basis. T o  t h e  e x t e n t  l h a t  a  
f a c i l i t y  i s  u n a b l e  t o  m e e t  t i i e  
r e q u i r e m e n t s  o f  p a r a g r a p h s  ( a ) ( 2 )  a n d
( b ) ( 1 )  o f  t h i s  s e c t i o n ,  a  S t a t e  m a y  w a i v e  
s u c h  r e q u i r e m e n t s  w i t h  r e s p e c t  t o  t h e  
f a c i l i t y  i f —

( 1 )  T h e  f a c i l i t y  d e m o n s t r a t e s  t o  t h e  
s a t i s f a c t i o n  o f  t h e  S l a t e  l h a t  t h e  f a c i l i t y  
h a s  b e e n  u n a b l e ,  d e s p i t e  d i l i g e n t  e f f o r t s  
( i n c l u d i n g  o f f e r i n g  w a g e s  a t  t h e  
c o m m u n i t y  p r e v a i l i n g  r a t e  T o r  n u r s i n g  
f a c i l i t i e s ) ,  t o  r e c r u i t  a p p r o p r i a t e  
p e r s o n n e l ;

( 2 )  T h e  S t a t e  d e t e r m i n e s  t h a t  a  w a i v e r  
o f  t h e  r e q u i r e m e n t  w i l l  n o t  e n d a n g e r  t h e  
h e a l t h  o r  s a f e l y  o f  i n d i v i d u a l s  s t a y i n g  i n  
t h e  f a c i l i t y :

( 3 )  T h e  S t a l e  f i n d s  t h a t ,  f o r  a n y  
p e r i o d s  i n  w h i c h  l i c e n s e d  n u r s i n g  
s e r v i c e s  a r e  n o t  a v a i l a b l e ,  a  r e g i s t e r e d  
n u r s e  o r  a  p h y s i c i a n  i s  o b l i g a t e d  t o  
r e s p o n d  i m m e d i a t e l y  t o  t e l e p h o n e  c a l l s  
b o m  I h e  f a c i l i t y ;

( 4 )  A  w a i v e r  g r a n t e d  u n d e r  t h e  
c o n d i t i o n s  l i s t e d  i n  p a r a g r a p h  ( c )  o f  t h i s  
s e c t i o n  i s  s u b j e c t  l o  a n n u a l  S t a t e  
r e v i e w ;

( 5 )  I n  g r a n t i n g  o r  r e n e w i n g  a  w a i v e r ,  a  
f a c i l i t y  m a y  b e  r e q u i r e d  b y  I h e  S t a t e  t o  
u s e  o t h e r  q u a l i f i e d ,  l i c e n s e d  p e r s o n n e l ;

( 0 )  T h e  S t a t e  a g e n c y  g r u n t i n g  a  w a i v e r  
o f  s u c h  r e q u i r e m e n t s  p r o v i d e s  n o t i c e  o f  
t h e  w u i v c r  t o  t h e  S l a t e  l o n g  t e r m  c u r u  
o m b u d s m a n  ( e s t a b l i s h e d  u n d e r  s e c t i o n

3 0 7 ( a ) ( 1 2 )  o f  t h e  O l d e r  A m e r i c a n s  A c t  o f  
1 9 6 5 J  a n d  t h e  p r o t e c t i o n  a n d  a d v o c a c y  
s y s t e m  I n  t h e  S l a t e  f o r  t h e  m e n t a l l y  i l l  
a n d  m e n t a l l y  r e t a r d e d ;  a n d

( 7 )  T h e  n u r s i n g  f a c i l i t y  l h a t  i s  g r a n t e d  
s u c h  a  w a i v e r  b y  a  S t a t e  n o t i f i e s  
r e s i d e n t s  o f  t h e  f a c i l i t y  ( o r ,  w h e r e  
a p p r o p r i a t e ,  t h e  g u a r d i a n s  o r  l e g a l  
r e p r e s e n t a t i v e s  o f  s u c h  r e s i d e n t s )  u n d  
m e m b e r s  o f  t h e i r  i m m e d i a t e  f u m i l i e s  o f  
I h e  w a i v e r .

( d )  SNFs: Waiver of the requirement 
to provide services of a registered nurse 
for more than 40 hours a week.

( 1 )  T h e  S e c r e t a r y  m a y  w a i v e  t h e  
r e q u i r e m e n t  t h a t  n  S N F  p r o v i d e  t h e  
s e r v i c e s  o f  a  r e g i s t e r e d  n u r s e  f o r  m o r e  
t h a n  4 0  h o u r s  a  w e e k ,  i n c l u d i n g  a  
d i r e c t o r  o f  n u r s i n g  s p e c i f i e d  i n  
p a r a g r a p h  ( b )  o f  t h i s  s e c i i o n ,  i f  t h e  
S e c r e t a r y  f i n d s  t h a t —

( i )  T h e  f a c i l i t y  i s  l o c a t e d  i n  a  r u r a l  
a r e a  a n d  t h e  s u p p l y  o f  s k i l l e d  n u r s i n g  
f a c i l i t y  s e r v i c e s  i n  t h e  a r e a  i s  n o t  
s u f f i c i e n t  t o  m e e t  t h e  n e e d s  o f  
i n d i v i d u a l s  r c s i d . n g  i n  t h e  a r e a ;

( i i )  T h e  f a c i l i t y  h a s  o n e  f u l l - t i m e  
r e g i s t e r e d  n u r s e  w h o  i s  r e g u l a r l y  o n  
d u t y  a t  t h e  f a c i l i t y  4 0  h o u r s  a  w e e k ;  a n d

( i i i )  T h e  f a c i l i t y  e i t h e r —
( A )  H a s  o n l y  p a t i e n t s  w h o s e  

p h y s i c i a n s  h a v e  i n d i c a t e d  ( t h r o u g h  
p h y s i c i a n s '  o r d e r s  o r  n d m i s s i o n  n o t e s )  
t h a t  t h e y  d o  n o t  r e q u i r e  t h e  s e r v i c e s  o f  a  
r e g i s t e r e d  n u r s e  o r  a  p h y s i c i a n  f o r  a  4 8 -  
h o u r s  p e r i o d ,  o r

( B )  1 l a s  m a d e  a r r a n g e m e n t s  f o r  a  
r e g i s t e r e d  n u r s e  o r  a  p h y s i c i a n  t o  s p e n d  
t i m e  a t  t h e  f a c i l i t y ,  n s  d e t e r m i n e d  
n e c e s s a r y  b y  t h e  p h y s i c i a n ,  t o  p r o v i d e  
n e c e s s a r y  s k i l l e d  n u r s i n g  s e r v i c e s  o n  
d a y s  w h e n  t h e  r e g u l a r  f u l l - t i m e  
r e g i s t e r e d  n u r s e  i s  n o t  o n  d u t y ;

( i v )  T h e  S e c r e t a r y  p r o v i d e s  n o t i c e  o f  
I h e  w a i v e r  l o  t h e  S t a l e  l o n g  t e r m  c a r e  
o m b u d s m a n  ( e s t a b l i s h e d  u n d e r  s e c t i o n  
3 0 7 ( a ) ( 1 2 )  o f  t h e  O l d e r  A m e r i c a n  A c t  o f  
1 9 6 5 )  a n d  t h e  p r o t e c t i o n  a n d  u d v o c a c y  
s y s t e m  i n  ( h e  S t a t e  f o r  t h e  m e n t a l l y  i l l  
a n d  m e n t a l l y  r e t a r d e d ;  a n d

( v )  T h e  f a c i l i t y  l h a t  i s  g r a n t e d  s u c h  a  
w a i v e r  n o t i f i e s  r e s i d e n t s  o f  t h e  f a c i l i t y  
( o r ,  w h e r e  a p p r o p r i a t e ,  t h o  g u a r d i a n s  o r  
l e g a l  r e p r e s e n t a t i v e s  o f  s u c h  r e s i d e n t s )  
a n d  m e m b e r s  o f  t h e i r  i m m e d i a t e  
f a m i l i e s  o f  t h e  w a i v e r .

( 2 )  A  w a i v e r  n f  I h e  r e g i s t e r e d  n u r s e  
r e q u i r e m e n t  u n d e r  p a r a g r a p h  ( d ) ( 1 )  o f  
t h i s  s e c t i o n  i s  s u b j e c t  l o  a n n u a l  r e n e w a l  
b y  t h e  S e c r e t a r y .

§  4 8 3 . 3 5  D i e t a r y  s e r v i c e s .

T h e  f a c i l i t y  m u s t  p r o v i d e  e a c h  
r e s i d e n t  w i t h  a  n o u r i s h i n g ,  p a l a t a b l e ,  
w e l l - b a l a n c e d  d i e t  t h a t  m e e t s  t h e  d a i l y  
n u t r i t i o n a l  a n d  s p e c i a l  d i e t a r y  n e e d s  o f  
e a c h  r e s i d e n t .

( a )  Stuffing. T h e  f a c i l i t y  m u s t  e m p l o y  
u  q u a l i f i e d  d i e t i t i a n  e i t h e r  f u l l - t i m e ,  
p a r t - t i m e ,  o r  o n  a  c o n s u l t a n t  b a s i s ,

( 1 )  I f  a q u a l i f i e d  d i e t i t i a n  i s  n o t  
e m p l o y e d  f u l l - t i m e ,  t h e  f a c i l i t y  m u s t  
d e s i g n a t e  a  p e r s o n  t o  s e r v e  a a  t h e  
d i r e c t o r  o f  f o o d  s e r v i c e  w h o  r e c e i v e s  
f r e q u e n t l y  s c h e d u l e d  c o n s u l t a t i o n  f r o m  
a  q u a l i f i e d  d i e t i t i a n .

( 2 )  A  q u a l i f i e d  d i e t i t i a n  i s  o n e  w h o  i s  
q u a l i f i e d  b a s e d  u p o n  e i t h e r  r e g i s t r a t i o n  
b y  t h e  C o m m i s s i o n  o n  D i e t e t i c  
R e g i s t r a t i o n  o f  t h e  A m e r i c a n  D i e t e t i c  
A s s o c i a t i o n ,  o r  o n  t h e  b a s i s  o f  
e d u c a t i o n ,  t r a i n i n g ,  o r  e x p e r i e n c e  i n  
i d e n t i f i c a t i o n  o f  d i e t a r y  n e e d s ,  p l a n n i n g ,  
a n d  i m p l e m e n t a t i o n  o f  d i e t a r y  p r o g r a m s .

( b )  Sufficient staff. T h e  f a c i l i t y  m u s t  
e m p l o y  s u f f i c i e n t  s u p p o r t  p e r s o n n e l  
c o m p e t e n t  t o  c a r r y  o u t  t h e  f u n c t i o n s  o f  
t h e  d i e t a r y  s e r v i c e .

( c )  Menus and nutritional adequacy. 
M e n u s  m u s t —

( 1 )  M e e t  t h e  n u t r i t i o n a l  n e e d s  o f  
r e s i d e n t s  i n  a c c o r d a n c e  w i t h  I h e  
r e c o m m e n d e d  d i e t a r y  a l l o w a n c e s  o f  t h e  
F o o d  a n d  N u t r i t i o n  B o a r d  o f  t h e  
N a t i o n a l  R e s e a r c h  C o u n c i l ,  N a t i o n a l  
A c a d e m y  o f  S c i e n c e s ;

( 2 )  B e  p r e p a r e d  i n  a d v a n c e ;  a n d
( 3 )  B e  f o l l o w e d .
( d )  Food. E a c h  r e s i d e n t  r e c e i v e s  a n d  

t h e  f a c i l i t y  p r o v i d e s —
( 1 )  F o o d  p r e p a r e d  b y  m e t h o d s  t h a t  

; o n s c r v e  n u t r i t i v e  v a l u e ,  f l a v o r ,  a n d  
a p p e a r a n c e ;

( 2 )  F o o d  t h a t  i s  p a l a t a b l e ,  a t t r a c t i v e ,  
u n d  a t  t h e  p r o p e r  t e m p e r a t u r e ;

( 3 )  F o o d  p r e p a r e d  i n  a  f o r m  d e s i g n e d  
l o  m e e t  i n d i v i d u a l  n e e d s ;  u n d

( 4 )  S u b s t i t u t e s  o f f e r e d  o f  s i m i l a r  
n u t r i t i v e  v a l u e  t o  r e s i d e n t s  w h o  r e f u s e  
f o o d  s e r v e d ,

( e )  Therapeutic diets. T h e r u p e u t i c  
d i e t s  m u s t  b e  p r e s c r i b e d  I h e  
a t t e n d i n g  p h y s i c i u n .

( f )  Frequency of meals. ( 1 )  E a c h  
r e s i d e n t  r e c e i v e s  a n d  t h e  f a c i l i t y  
p r o v i d e s  a t  l e a s t  t h r e e  m e a l s  d a i l y ,  a t  
r e g u l a r  t i m e s  c o m p a r a b l e  l o  n o r m a l  
m e a l t i m e s  i n  t h e  c o m m u n i t y .

|2 )  T h e r e  m u s t  b n  n o  m o r e  t h a n  1 4  
h o u r s  b e t w e e n  a  s u b s t a n t i a l  e v e n i n g  
m e a l  a n d  b r e a k f a s t  t h e  f o l l o w i n g  d a y .  
e x c e p t  a s  p r o v i d e d  i n  ( 4 )  b e l o w .

( 3 )  T h e  f a c i l i t y  m u s t  o f f e r  s n a c k s  a l  
b e d t i m e  d a i l y .

( 4 )  W h e n  a  n o u r i s h i n g  s n a c k  i s  
p r o v i d e d  a t  b e d t i m e ,  u p  l o  1 6  h o u r s  m a y  
e l a p s e  b e t w e e n  a  s u b s t a n t i a l  e v e n i n g  
i n e u l  a n d  b r e a k f a s t  t h e  f o l l o w i n g  d a y  i f  
a  r e s i d e n t  g r o u p  a g r e e s  t o  t h i s  m e a l  
s p a n ,  a n d  a  n o u r i s h i n g  s n u c k  i s  s e r v e d .

( g )  Assistive devices. T h o  f a c i l i t y  m u s t  
p r o v i d e  s p e c i a l  e a t i n g  e q u i p m e n t  a n d  
u t e n s i l s  f o r  r e s i d e n t s  w h o  n e e d  t h e m .

( h )  Sanitary conditions. T h e  f a c i l i t y  
m u s t —
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(1) Procure food from sources 
approved or considered satisfactory by 
Federal, State, or local authorities;

(2) Store, prepare, distribute, and 
serve food under sanitary conditions; 
and

( 3 )  Dispose o f garbage and refuse 
properly.

§  4 8 3 . 4 0  P h y s i c i a n  s e r v i c e s .
A  p h y s i c i a n  m u s t  p e r s o n a l l y  a p p r o v e  

i n  w r i t i n g  a  r e c o m m e n d a t i o n  t h a t  a n  
i n d i v i d u a l  b e  a d m i t t e d  t o  a  f a c i l i t y .  E a c h  
r e s i d e n t  m u s t  r e m a i n  u n d e r  t h e  c a r e  o f  a  
p h y s i c i a n .

( a )  Physician supervision. T h e  f a c i l i t y  
m u s t  e n s u r e  t h a t —

( 1 )  T h e  m e d i c a l  c a r e  o f  e a c h  r e s i d e n t  
i s  s u p e r v i s e d  b y  a  p h y s i c i a n ;  a n d

( 2 )  A n o t h e r  p h y s i c i a n  s u p e r v i s e s  t h e  
m e d i c a l  c a r e  o f  r e s i d e n t s  w h e n  t h e i r  
a t t e n d i n g  p h y s i c i a n  i s  u n a v a i l a b l e .

( b )  Physician visits. T h e  p h y s i c i a n  
must—

( 1 )  R e v i e w  t h e  r e s i d e n t ' s  t o t a l  
p r o g r a m  o f  c a r e ,  i n c l u d i n g  m e d i c a t i o n s  
a n d  t r e a t m e n t s ,  a t  e a c h  v i s i t  r e q u i r e d  b y  
p a r a g r a p h  ( c )  o f  t h i s  s e c t i o n ;

(2) Write, sign, and dale progress 
notes at each visit; ond

( 3 )  Sign ond date all orders.
( c )  Frequency of physician visits,
( 1 )  ' H i e  r e s i d e n t  m u s t  b e  s e e n  b y  a

p h y s i c i a n  a t  l e a s t  o n c e  e v e r y  3 0  d a y s  f o r  
t h e  f i r s t  0 0  d a y s  a f t e r  a d m i s s i o n ,  a n d  a l  
l e a s t  o n c e  e v e r y  0 0  d a y s  t h e r e a f t e r .

( 2 1 A  p h y s i c i a n  v i s i t  i s  c o n s i d e r e d  
t i m e l y  i f  i t  o c c u r s  n o t  l a t e r  t h a n  1 0  d a y s  
a f t e r  t h e  d a t e  t h e  v i s i t  w a s  r e q u i r e d .

( 3 ]  E x c e p t  a s  p r o v i d e d  i n  p a r a g r a p h s
( c ) ( 4 )  a n d  ( f )  o f  t h i s  s e c t i o n ,  a l l  r e q u i r e d  
p h y s i c i a n  v i s i t s  m u s t  b e  m a d e  b y  t h e  
p h y s i c i a n  p e r s o n a l l y .

( 4 )  A t  t h e  o p t i o n  o f  t h e  p h y s i c i a n ,  
q u i r e d  v i s i t s  i n  S N F s  a f t e r  t h e  i n i t i a l

it  m a y  a l t e r n a t e  b e t w e e n  p e r s o n a l  
v i s i t s  b y  t h e  p h y s i c i a n  a n d  v i s i t s  b y  a  
p h y s i c i a n  a s s i s t a n t ,  n u r s e  p r a c t i t i o n e r ,  
o r  c l i n i c a l  n u r s e  s p e c i a l i s t  i n  a c c o r d a n c e  
w i t h  p a r a g r a p h  ( e )  o f  t h i s  s e c t i o n .

( d )  Availability of physicians for 
emergency care. T h e  f a c i l i t y  m u s t  
p r o v i d e  o r  a r r a n g e  f o r  t h e  p r o v i s i o n  o f  
p h y s i c i a n  s e r v i c e s  2 4  h o u r s  a  d a y .  i n  
c a s e  o f  a n  e m e r g e n c y .

( e )  Physician delegation of tasks in 
SNFs. ( 1 )  E x c e p t  a s  s p e c i f i e d  i n  
p a r a g r a p h  ( e ) ( 2 )  o f t h i s  s e c t i o n ,  a  
p h y s i c i a n  m a y  d e l e g a t e  t a s k s  t o  a  
p h y s i c i a n  a s s i s t a n t ,  n u r s e  p r a c t i t i o n e r ,  
o r  c l i n i c a l  n u r s e  s p e c i a l i s t  w h o —

(i) Meets the applicable definition in
§ 4 9 1 . 2  o f  this chapter o r ,  i n  the ca9e o f  a 
clinical nurse specialist, is licensed as 
such by the State;

(ii) Is acting w ithin the scope of 
practice os defined b y  State law; nnd

(iii) I s  under the supervision o f the 
physician.

( 2 )  A  p h y s i c i a n  m a y  n o t  d e l e g a t e  a  
t a s k  w h e n  t h e  r e g u l a t i o n s  s p e c i f y  t h a t  
t h e  p h y s i c i a n  m u s t  p e r f o r m  it  
p e r s o n a l l y ,  o r  w h e n  t h e  d e l e g a t i o n  i s  
p r o h i b i t e d  u n d e r  S t a t e  l a w  o r  b y  t h e  
f a c i l i t y ' s  o w n  p o l i c i e s .

( f )  Pcrfcmwnce of physician tasks in 
NFs. A l  t h e  o p t i o n  o f  t h e  S t a t e ,  a n y  
r e q u i r e d  p h y s i c i a n  t a s k  i n  a  N F  
( i n c l u d i n g  t a s k s  w h i c h  t h e  r e g u l a t i o n s  
s p e c i f y  m u s t  b e  p e r f o r m e d  p e r s o n a l l y  b y  
t h e  p h y s i c i a n )  m a y  a l s o  b e  s a t i s f i e d  
w h e n  p e r f o r m e d  b y  a  n u r s e  p r a c t i t i o n e r ,  
c l i n i c a l  n u r s e  s p e c i a l i s t ,  o r  p h y s i c i a n  
a s s i s t a n t  w h o  i s  n o t  a n  e m p l o y e e  o f  t h e  
f a c i l i t y  b u t  w h o  i s  w o r k i n g  i n  
c o l l a b o r a t i o n  w i t h  a  p h y s i c i a n .

§  4 8 3 . 4 5  S p e c i a l i z e d  r e h a b i l i t a t i v e  
s e r v i c e s .

( a )  Provision of services. I f  
s p e c i a l i z e d  r e h a b i l i t a t i v e  s e r v i c e s  s u c h  
a s  b u t  n o t  l i m i t e d  t o  p h y s i c a l  t h e r a p y ,  
s p e e c h - l a n g u a g e  p a t h o l o g y ,  
o c c u p a t i o n a l  t h e r a p y ,  a n d  h e a l l h  
r e h a b i l i t a t i v e  s e r v i c e s  f o r  m e n t a l  i l l n e s s  
a n d  m e n t a l  r e t a r d a t i o n ,  a r e  r e q u i r e d  i n  
t h e  r e s i d e n t ' s  c o m p r e h e n s i v e  p l a n  o f  
c a r e .  I h e  f a c i l i t y  m u s t —

( 1 )  P r o v i d e  t h e  r e q u i r e d  s e r v i c e s ;  o r
( 2 )  O b t a i n  t h e  r e q u i r e d  s e r v i c e s  f r o m  

a n  o u t s i d e  r e s o u r c e  ( i n  a c c o r d a n c e  w i t h  
§  4 8 3 . 7 5 ( j )  o r  I h i s  p a r t )  f r o m  a  p r o v i d e r  
o f  s p e c i a l i z e d  r e h a b i l i t a t i v e  s e r v i c e s .

( b )  Qualifications. S p e c i a l i z e d  
r e h a b i l i t a t i v e  s e r v i c e s  m u s t  b e  p r o v i d e d  
u n d e r  t h e  w r i t t e n  o r d e r  o f  a  p h y s i c i a n  
b y  q u a l i f i e d  p e r s o n n e l .

§  4 8 3 . 5 5  D e n t a l  s e r v i c e s .
T h e  f u c i l i t y  m u s t  a s s i s t  r e s i d e n t s  i n  

o b t a i n i n g  r o u t i n e  a n d  2 4 - h o u r  
e m e r g e n c y  d e n t a l  c a r e .

( a )  Skilled nursing facilities. A  f a c i l i t y
( 1 )  M u s t  p r o v i d e  o r  o b t a i n  f r o m  n n  
o u t s i d e  r e s o u r c e ,  i n  a c c o r d a n c e  w i t h
§  4 0 3 . 7 5 ( h )  o f  t h i s  p a r t ,  r o u t i n e  a n d  
e m e r g e n c y  d e n t a l  s e r v i c e s  t o  m e e t  t h e  
n e e d s  o f  e a c h  r e s i d e n t ;

( 2 )  M a y  c h a r g e  a  M e d i c a r e  r e s i d e n t  a n  
a d d i t i o n a l  a m o u n t  f o r  r o u t i n e  n n d  
e m e r g e n c y  d e n t a l  s e r v i c e s ;

( 3 )  M u s t  i f  n e c e s s a r y ,  a s s i s t  t h e  
r e s i d e n t —

( i )  I n  m a k i n g  a p p o i n t m e n t s ;  a n d
( i i )  B y  a r r a n g i n g  f o r  t r a n s p o r t a t i o n  t o  

a n d  f r o m  t h e  d e n t i s t ' s  o f f i c e ;  a n d
( 4 )  P r o m p t l y  r e f e r  r e s i d e n t s  w i t h  l o s t  

o r  d a m a g e d  d e n t u r e s  t o  a d e n t i s t .
( b )  Nursing facilities. T h e  f a c i l i t y  ( 1 )  

M u s t  p r o v i d e  o r  o b t a i n  f r o m  u n  o u t s i d e  
r e s o u r c e ,  i n  a c c o r d a n c e  w i t h  §  4 0 3 . 7 5 ( h )  
o f  t h i s  p u r t ,  t h e  f o l l o w i n g  d e n t a l  s e r v i c e s  
t o  m e o t  t h e  n e e d s  o f  e a c h  r e s i d e n t :

( i )  R o u t i n e  d e n t a l  s e r v i c e s  ( t o  t h e  
e x t e n t  c o v e r e d  u n d e r  t h e  S t a t e  p l u n ) ;  
a n d

( i i )  E m e r g e n c y  d e n t a l  s e r v i c e s ;

( 2 )  M u s t ,  i f  n e c e s s a r y  a s s i s t  t h e  
r e s i d e n t —

( i )  I n  m a k i n g  a p p o i n t m e n t s ;  a n d
( i i )  B y  a r r a n g i n g  f o r  t r a n s p o r t a t i o n  t o  

a n d  f r o m  I h e  d e n t i s t ’ s  o f f i c e ;  a n d
( 3 )  M u s t  p r o m p t l y  r e f e r  r e s i d e n t s  w i t h  

l o s t  o r  d a m a g e d  d e n t u r e s  t o  a  d e n t i s t .

§  4 8 3 . 6 0  P h a r m a c y  s e r v i c e s .
T h e  f a c i l i t y  m u s t  p r o v i d e  r o u t i n e  a n d  

e m e r g e n c y  d r u g s  n n d  b i o l o g i c a l s  t o  i t s  
r e s i d e n t s ,  o r  o b t a i n  t h e m  u n d e r  a n  
a g r e e m e n t  d e s c r i b e d  i n  §  4 6 3 . 7 5 ( h )  o f  
t h i s  p a r t .  T h e  f a c i l i t y  m a y  p e r m i t  
u n l i c e n s e d  p e r s o n n e l  t o  a d m i n i s t e r  
d r u g s  i f  S t u t e  l a w  p e r m i t s ,  b u t  o n l y  
u n d e r  t h e  g e n e r a l  s u p e r v i s i o n  o f  a  
l i c e n s e d  n u r s e .

( a )  Procedures. A  f a c i l i t y  m u s t  
p r o v i d e  p h a r m a c e u t i c a l  s e r v i c e s  
( i n c l u d i n g  p r o c e d u r e s  l h a t  a s s u r e  t h e  
a c c u r a t e  a c q u i r i n g ,  r e c e i v i n g ,  
d i s p e n s i n g ,  a n d  a d m i n i s t e r i n g  o f  a l l  
d r u g s  a n d  b i o l o g i c a l s )  t o  m e e t  t h e  n e e d s  
o f  e a c h  r e s i d e n t .

( b )  Sendee consultation. T h e  f a c i l i t y  
m u s t  e m p l o y  o r  o b t a i n  t h e  s e r v i c e s  o f  a  
l i c e n s e d  p h a r m a c i s t  w h o —

( 1 )  P r o v i d e s  c o n s u l t a t i o n  o n  a l l  
a s p e c t s ,  o f  t h e  p r o v i s i o n  o f  p h a r m a c y  
s e r v i c e s  i n  t h e  f a c i l i t y ;

( 2 )  E s t a b l i s h e s  a  s y s t e m  o f  r e c o r d s  o f  
r e c e i p t  a n d  d i s p o s i t i o n  n f  a l l  c o n t r o l l e d  
d r u g s  i n  s u f f i c i e n t  d e t a i l  t o  e n a b l e  a n  
a c c u r a t e  r e c o n c i l i a t i o n ;  a n d

( 3 )  D e t e r m i n e s  t h a t  d r u g  r e c o r d s  a r e  i n  
o r d e r  a n d  t h a t  a n  a c c o u n t  o f  a l l  
c o n t r o l l e d  d r u g s  i s  m a i n t a i n e d  a n d  
p e r i o d i c a l l y  r e c o n c i l e d .

( c )  Drug regimen review. ( 1 )  T h e  d r u g  
r e g i m e n  o f  e a c h  r e s i d e n t  m u s t  b e  
r e v i e w e d  a t  l e a s t  o n c e  a  m o n t h  b y  a  
l i c e n s e d  p h a r m a c i s t .

( 2 )  T h e  p h a r m a c i s t  m u s t  r e p o r t  any 
i r r e g u l a r i t i e s  t o  t h o  a t t e n d i n g  p h y s i c i a n  
n n d  t h e  d i r e c t o r  o f  n u r s i n g ,  a r . d  t h e s e  
r e p o r t s  m u s t  b e  a c t e d  u p o n .

( d )  Labeling of drugs and biologicals. 
D r u g s  a n d  b i o l o g i c a l s  u s e d  i n  t h e  f a c i l i t y  
m u s t  b e  l a b e l e d  i n  a c c o r d a r . c e  w i t h  
c u r r e n t l y  a c c e p t e d  p r o f e s s i o n a l  
p r i n c i p l e s ,  a n d  i n c l u d i n g  t h e  a p p r o p r i a t e  
a c c e s s o r y  n n d  c a u t i o n a r y  i n s t r u c t i o n s ,  
n n d  t h e  e x p i r a l i o n  d a t e  w h e n  
a p p l i c a b l e .

( e )  Storage of drugs and biologicals.
( 1 )  I n  a c c o r d a n c e  w i t h  S t a l e  a n d  

F e d e r a l  l a w s ,  t h e  f a c i l i t y  m u s t  s t o r e  a l l  
d r u g s  a n d  b i o l o g i c u l s  i n  l o c k e d  
c o m p a r t m e n t s  u n d e r  p r o p e r  t e m p e r a t u r e  
c o n t r o l s ,  a n d  p e r m i t  o n l y  a u t h o r i z e d  
p e r s o n n e l  t o  h a v e  u c c e s s  t o  t h e  k e y s .

( 2 )  T h e  f a c i l i t y  m u s t  p r o v i d e  
s e p a r a t e l y  l o c k e d ,  p e r m a n e n t l y  u f f i x e d  
c o m p a r t m e n t s  f o r  s t o r a g e  o f  c o n t r o l l e d  
d r u g s  l i s t e d  i n  S c h e d u l o  I I  o f  t h e  
C o m p r e h e n s i v e  D r u g  A b u s e  R r e v p  t i o n  
a n d  C o n t r o l  A c t  o f  1 9 7 6  a n d  o t h e r  d r u g s
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s u b j e c t  l o  a b u s e ,  e x c e p i  w h e n  t h e  
f a c i l i t y  u s e s  s i n g l e  u n i t  p a c k a g e  d r u g  
d i s t r i b u t i o n  s y s t e m s  i n  w h i c h  t h e  
q u a n t i t y  s t o r e d  i s  m i n i m a l  a n d  a  m i s s i n g  
d o s e  c u n  b e  r e a d i l y  d e t e c t e d .

§  4 8 3 . 6 5  I n f e c t i o n  c o n t r o l .
T h e  f a c i l i t y  m u s t  e s t a b l i s h  n n d  

m a i n t a i n  o n  i n f e c t i o n  c o n t r o l  p r o g r a m  
d e s i g n e d  l o  p r o v i d e  a  s a f e ,  s u n i l a r y ,  a n d  
c o m f o r t a b l e  e n v i r o n m e n t  u n d  t o  h e l p  
p r e v e n t  t h e  d e v e l o p m e n t  a n d  
t r a n s m i s s i o n  o f  d i s e a s e  u n d  i n f e c t i o n .

( a )  Infection control program. T h e  
f u c i l i t y  m u s t  e s t a b l i s h  a n  i n f e c t i o n  
c o n t r o l  p r o g r a m  u n d e r  w h i c h  i t —

( 1 )  I n v e s t i g a t e s ,  c o n t r o l s ,  a n d  p r e v e n t s  
i n f e c t i o n s  i n  t h e  f a c i l i t y ;

( 2 )  D e c i d e s  w h a t  p r o c e d u r e s ,  s u c h  a s  
i s o l a t i o n ,  s h o u l d  b e  a p p l i e d  t o  a n  
i n d i v i d u a l  r e s i d e n t ;  a n d

( 3 )  M a i n t a i n s  a  r e c o r d  o f  i n c i d e n t s  
a n d  c o r r e c t i v e  a c t i o n s  r e l a t e d  t o  
i n f e c t i o n s .

( b )  Preventing spread of infection. ( 1 )  
W h e n  t h e  i n f e c t i o n  c o n t r o l  p r o g r a m  
d e t e r m i n e s  t h a t  a  r e s i d e n t  n e e d s  
i s o l a t i o n  l o  p r e v e n t  t h e  s p r e u d  o f  
i n f e c t i o n ,  t h e  f a c i l i t y  m u s t  i s o l a t e  t h e  
r e s i d e n t ,

( 2 )  T h e  f a c i l i t y  m u s t  p r o h i b i t  
e m p l o y e e s  w i t h  a  c o m m u n i c a b l e  d i s e a s e  
o r  i n f e c t e d  s k i n  l e s i o n s  f r o m  d i r e c t  
c o n t a c t  w i t h  r e s i d e n t s  o r  t h e i r  f o o d ,  i f  
d i r e c t  c o n t a c t  w i l l  t r a n s m i t  t h e  d i s e a s e .

( 3 )  T h e  f a c i l i t y  m u s t  r e q u i r e  s t u f f  t o  
w a s h  t h e i r  h a n d s  a f t e r  e a c h  d i r e c t  
r e s i d e n t  c o n t a c t  f o r  w h i c h  h a n d w a s h i n g  
i s  i n d i c a t e d  b y  a c c e p t e d  p r o f e s s i o n a l  
p r a c t i c e .

( c )  Linens. P e r s o n n e l  m u s t  h a n d l e ,  
s t o r e ,  p r o c e s s ,  o n d  t r a n s p o r t  l i n e n s  s o  a s  
t o  p r e v e n t  t h e  s p r e a d  o f  i n f e c t i o n

§  4 8 3 . 7 0  P h y s i c a l  e n v i r o n m e n t .
T h e  f a c i l i t y  m u s t  b e  d e s i g n e d ,  

c o n s t r u c t e d ,  e q u i p p e d ,  a n d  m a i n t a i n e d  
l o  p r o t e c t  t h e  h e a l t h  o n d  s a f e t y  o f  
r e s i d e n t s ,  p e r s o n n e l  a n d  I h e  p u b l i c .

( a )  Life safety from fire. E x c e p t  a s  
p r o v i d e d  i n  p a r a g r a p h  ( a ) ( 1 )  o r  ( a ) ( 3 )  o i  
t h i s  s e c t i o n ,  t h e  f u c i l i t y  m u s t  m e e t  t h e  
a p p l i c a b l e  p r o v i s i o n s  o f  t h e  1 9 0 5  e d i t i o n  
o f  I h e  L i f e  S a f e t y  C o d e  o f  t h e  N a t i o n a l  
h i r e  P r o t e c t i o n  A s s o c i a t i o n  ( w h i c h  i s  
i n c o r p o r a t e d  b y  r e f e r e n c e ) .
I n c o r p o r a t i o n  o f  t h e  1 0 0 5  e d i t i o n  o f  t h e  
N a t i o n a l  F i r e  P r o t e c t i o n  A s s o c i a t i o n ’ s 
L i f e  S a f e t y  C o d e  ( p u b l i s h e d  F e b r u a r y  7 ,  
1 9 0 5 ;  A N S I / N F P A )  w a s  a p p r o v e d  try  t h e  
D i r e c t o r  o f  t h e  F e d e r a l  R e g i s t e r  i n  
a c c o r d a n c e  w i t h  5  U . S . C .  5 5 2 ( a )  u n d  1  
C F R  p a r t  5 1  l h a t  g o v e r n  t h e  u s e  o f  
i n c o r p o r a t i o n s  b y  r e f e r e n c e . 1

1 T I im  ftot'i i  Is u v n l l u b l u  for i n s p e c t i o n  ut the
i  J l l l u o  u f  the Fei lw ra l R e g is t e r  I n f o r m a t i o n  C e n t e r ,  
r o o m  l l l l t ) 1 . 1 1 1 0 1. Street N W . .  W a s h i n g t o n .  D C  
C o p i e s  m a y  tie n h t a h i e i i  f r o m  the  N a t i o n a l  F i r e

( 1 )  A  f u c i l i t y  i s  c o n s i d e r e d  t o  b e  i n  
c o m p l i a n c e  w i t h  t h i s  r e q u i r e m e n t  a s  
l o n g  a s  t h e  f a c i l i t y —

( 1 )  O n  N o v e m b e r  2 6 , 1 9 0 2 ,  c o m p l i e d  
w i t h  o r  w i t h o u t  w a i v e r s ,  w i t h  t h e  
r e q u i r e m e n t s  o f  t h e  1 9 6 7  o r  1 9 7 3  e d i t i o n s  
o f  t h e  L i f e  S a f e t y  C o d e  a n d  c o n t i n u e s  t o  
r e m a i n  i n  c o m p l i a n c e  w i t h  t h o s e  
e d i t i o n s  o f  t h e  C o d e ;  o r

( i i )  O n  M a y  9 , 1 9 0 0 ,  c o m p l i e d ,  w i t h  o r  
w i t h o u t  w a v e r s ,  w i t h  t h e  1 9 8 1  e d i t i o n  o f  
t h e  L i f e  S u f e t y  M o d e  a n d  c o n t i n u e s  t o  
r e m a i n  i n  c o m p l i a n c e  w i t h  t h a t  e d i t i o n  
o f  t h e  C o d e .

( 2 )  A f t e r  c o n s i d e r a t i o n  o f  S t a t e  s u r v e y  
a g e n c y  f i n d i n g s ,  H C F A ,  o r  i n  t h e  c a s e  o f  
a  n u r s i n g  f a c i l i t y  ( i n c l u d i n g  a  d u a l l y  
p a r t i c i p a t i n g  f u c i l i t y ) ,  t h e  S t a t e  s u r v e y  
a g e n c y  m a y  w a i v e  s p e c i f i c  p r o v i s i o n s  o f  
t h e  L i f e  S a f e t y  C o d e  w h i c h ,  i f  r i g i d l y  
a p p l i e d  w o u l d  r e s u l t  i n  u n r e a s o n a b l e  
h a r d s h i p  u p o n  t h e  f a c i l i t y ,  b u t  o n l y  i f  t h e  
w a i v e r  d o e s  n o t  a d v e r s e l y  a f f e c t  t h e  
h e a l t h  a n d  s a f e t y  o f  r e s i d e n t s  o r  
p e r s o n n e l .

( 3 )  T h e  p r o v i s i o n s  o f  t h e  L i f e  S u f e t y  
C o d e  d o  n o t  a p p l y  i n  a  S t a t e  w h e r e
I t C F A  f i n d s ,  i n  a c c o r d a n c e  w i t h  
a p p l i c a b l e  p r o v i s i o n s  o f  s e c t i o n s  
1 0 1 9 ( d ) ( 2 ) ( B ) ( i i )  a n d  1 9 1 9 ( d ) ( 2 ) ( B ) [ i i )  o f  
t h e  A c t ,  t h a t  a  f i r e  a n d  s a f e t y  c o d e  
i m p o s e d  b y  S t a t e  l a w  a d e q u a t e l y  
p r o t e c t s  p a t i e n t s ,  r e s i d e n t s  a n d  
p e r s o n n e l  i n  l o n g  t e r m  c a r e  f a c i l i t i e s .

( I> )  Emergency power.
( 1 )  A n  e m e r g e n c y  e l e c t r i c a l  p o w e r  

s y s t e m  m u s t  s u p p l y  p o w e r  a d e q u a t e  a t  
l e a s t  f o r  l i g h t i n g  a l l  e n t r a n c e s  n n d  e x i t s ;  
e q u i p m e n t  t o  m a i n t a i n  t h e  f i r e  d e t e c t i o n ,  
a l a r m ,  a n d  e x t i n g u i s h i n g  s y s t e m s ;  a n d  
l i f e  s u p p o r t  s y s t e m s  i n  t h e  e v e n t  t h e  
n o r m a l  e l e c t r i c a l  s u p p l y  i s  i n t e r r u p t e d .

( 2 )  W h e n  l i f e  s u p p o r t  s y s t e m s  a r e  
u s e d ,  t h e  f a c i l i t y  m u s t  p r o v i d e  
e m e r g e n c y  c l e c t r i c u l  p o w e r  w i t h  u n  
e m e r g e n c y  g e n e r a t o r  ( a s  d e f i n e d  i n  
N F P A  9 9 ,  H e a l t h  C a r e  F a c i l i t i e s )  t h a t  i s  
l o c a t e d  o n  t h e  p r e m i s e s .

( c )  Space and equipment, T h e  f a c i l i t y  
m u s t —

( 1 )  P r o v i d e  s u f f i c i e n t  s p a c e  a n d  
e q u i p m e n t  i n  d i n i n g ,  h e a l t h  s e r v i c e s ,  
r e c r e a t i o n ,  u n d  p r o g r a m  a r e a s  t o  e n a b l e  
s t a f f  t o  p r o v i d e  r e s i d e n t s  w i t h  n e e d e d  
s e r v i c e s  n s  r e q u i r e d  b y  t h e s e  s t a n d a r d s  
a n d  u s  i d e n t i f i e d  i n  e a c h  r e s i d e n t ' s  p l a n  
o f  c a r e ;  a n d

( 2 )  M a i n t a i n  a l l  e s s e n t i a l  m e c h a n i c a l ,  
e l e c t r i c a l ,  n n d  p a t i e n t  c a r e  e q u i p m e n t  i n  
s a f e  o p e r a t i n g  c o n d i t i o n .

( d )  Resident rooms. R e s i d e n t  r o o m s  
m u s t  b e  d e s i g n e d  u n d  e q u i p p e d  f o r  
a d e q u a t e  n u r s i n g  c u r e ,  c o m f o r t ,  a n d  
p r i v a c y  o f  r e s i d e n t s .

P r o t e c t io n  A n a o c l i i t l u n .  Dutteryn i i irclt  Pork ,  Q u i n c y ,  
M A  02200. If  u n y  c h n n g o t i  I n  thin c o d o  l ire til n o  to b e  
i n c o r p o r a t e d  b y  re fer ence,  a  n o t ic e  to thut effect 
w i l l  b e  p u lr i f a h e d  I n  th o  F e d e r a l  R og ln tor .

( 1 )  B e d r o o m s  m u s t —
( j )  A c c o m m o d a t e  n o  m o r e  t h a n  f o u r  

r e s i d e n t s ;
( i i )  M e a s u r e  a t  l e a s t  0 0  s q u a r e  f e e t  p e r  

r e s i d e n t  i n  m u l t i p l e  r e s i d e n t  b e d r o o m s ,  
u n d  a t  l e a s t  1 0 0  s q u a r e  f e e t  i n  s i n g l e  
r e s i d e n t  r o o m s ;

( i i i )  H a v e  d i r e c t  a c c e s s  t o  a n  e x i t  
c o r r i d o r ;

( i v )  B e  d e s i g n e d  o r  e q u i p p e d  t o  a s s u r e  
f u l l  v i s u a l  p r i v a c y  f o r  e a c h  r e s i d e n t ;

( v )  I n  f a c i l i t i e s  i n i t i a l l y  c e r t i f i e d  a f t e r  
S e p t e m b e r  3 0 , 1 9 9 0 ,  e x c e p t  i n  p r i v a t e  
r o o m s ,  e u c h  b e d  m u s t  h u v e  c e i l i n g  
s u s p e n d e d  c u r t a i n s ,  w h i c h  e x t e n d  
a r o u n d  I h e  b e d  t o  p r o v i d e  t o t a l  v i s u a l  
p r i v a c y  i n  c o m b i n a t i o n  w i t h  a d j a c e n t  
w a l l s  a n d  c u r t a i n s ;

( v i )  H a v e  a t  l e a s t  o n e  w i n d o w  t o  t h e
' s i d e ;  a n d

( v i i )  H o v e  u  f l o o r  a t  o r  a b o v e  g r a d e  
l e v e l .

( 2 )  T h e  f a c i l i t y  m u s t  p r o v i d e  e a c h  
r e s i d e n t  w i t h —

( i )  A  s e p a r a t e  b e d  o f  p r o p e r  s i z e  a n d  
h e i g h t  f o r  t h e  c o n v e n i e n c e  o f  t h e  
r e s i d e n t ;

( i i )  A  c l e a n ,  c o m f o r t a b l e  m a t t r e s s ;
( i i i )  B e d d i n g  a p p r o p r i a t e  t o  t h e  

w e a t h e r  a n d  c l i m a t e ;  a n d
( i v )  F u n c t i o n a l  f u r n i t u r e  a p p r o p r i a t e  

t o  t h e  r e s i d e n t ’ s  n e e d s ,  a n d  i n d i v i d u a l  
c l o s e t  s p a c e  i n  t h e  r e s i d e n t ' s  b e d r o o m  
w i t h  c l o t h e s  r o c k s  a n d  s h e l v e s  
a c c e s s i b l e  t o  I h e  r e s i d e n t .

( 3 )  H C F A ,  o r  i n  t h e  c a s e  o f  u  n u r s i n g  
f u c i l i t y  t h e  s u r v e y  a g e n c y ,  m a y  p e r m i t  
v a r i a t i o n s  i n  r e q u i r e m e n t s  s p e c i f i e d  i n  
p a r a g r a p h s  ( d ) ( 1 )  ( i )  a n d  ( i i )  o f  t h i s  
s e c t i o n  r e l a t i n g  t o  r o o m s  i n  i n d i v i d u a l  
c a s e s  w h e n  t h e  f a c i l i t y  d e m o n s t r a t e s  i n  
w r i t i n g  t h a t  t h e  v a r i a t i o n s —

( i )  A r e  i n  a c c o r d a n c e  w i t h  t h e  s p e c i a l  
n e e d s  o f  t h e  r e s i d e n t s ;  a n d

( i i )  W i l l  n o t  a d v e r s e l y  a f f e c t  r e s i d e n t s '  
h e a l t h  a n d  s a f e t y .

( e )  Toilet facilities. E a c h  r e s i d e n t  
r o o m  m u s t  b e  e q u i p p e d  w i t h  o r  l o c a t e d  
n e a r  t o i l e t  a n d  b a t h i n g  f a c i l i t i e s .

( f )  Resident call system. T h e  n u r s e ' s  
s t a t i o n  m u s t  b e  e q u i p p e d  l o  r e c e i v e  
r e s i d e n t  c a l l s  t h r o u g h  a  c o m m u n i c a t i o n  
s y s t e m  f r o m —

( 1 )  R e s i d e n t  r o o m s ;  a n d
( 2 )  T o i l e t  a n d  b a t h i n g  f a c i l i t i e s .
( g )  Dining and resident activities. T h e  

f u c i l i t y  m u s t  p r o v i d e  o n e  o r  m o r e  r o o m s  
d e s i g n a t e d  f o r  r e s i d e n t  d i n i n g  a n d  
a c t i v i t i e s .  T h e s e  r o o m s  m u s t —

( 1 )  B e  w e l l  l i g h t e d ;
( 2 )  B e  w e l l  v e n t i l a t e d ,  w i t h  

n o n s m o k i n g  u r e a s  i d e n t i f i e d ;
( 3 )  B e  a d e q u a t e l y  f u r n i s h e d ;  a n d
( 4 )  H a v e  s u f f i c i e n t  s p a c e  t o  

a c c o m m o d u t u  a l l  a c t i v i t i e s .
( I i )  Other environmental conditions.

T h e  f a c i l i t y  m u s t  p r o v i d e  a  s a f e ,  
f u n c t i o n a l ,  s u n i l a r y ,  u n d  c o m f o r t a b l e
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e n v i r o n m e n t  f o r  t h e  r e s i d e n t s ,  s t u t f  a n d  
t h e  p u b l i c .  T h e  f u c i l i t y  m u s t —

( 1 )  E s t a b l i s h  p r o c e d u r e s  t o  e n s u r e  t h a t  
w a t e r  i s  a v a i l a b l e  t o  e s s e n t i a l  a r e a s  
w h e n  t h e r e  i s  u  l o s s  o f  n o r m a l  w a t e r  
s u p p l y ;

( 2 )  H a v e  a d e q u a t e  o u t s i d e  v e n t i l a t i o n  
b y  m e a n s  o f  w i n d o w s ,  o r  m e c h a n i c a l  
v e n t i l a t i o n ,  o r  a  c o m b i n a t i o n  o f  t h e  t w o ;

( 3 )  E q u i p  c o r r i d o r s  w i t )  f i r m l y  s e c u r e d  
h a n d r a i l s  o n  e a c h  s i d e ;  a n d

( 4 )  M u i n t a i n  u n  e f f e c t i v e  p e s t  -  j n t r o l  
p r o g r a m  s o  t h a t  t h e  f a c i l i t y  i s  f r e e  o f  
p e s t s  o n d  r o d e n t s .

§  4 8 3 . 7 5  A d m i n i s t r a t i o n .
A  f a c i l i t y  m u s t  b e  a d m i n i s t e r e d  i n  u  

m a n n e r  t h a t  e n a b l e s  i t  t o  u s e  i t s  
r e s o u r c e s  e f f e c t i v e l y  u n d  e f f i c i e n t l y  t o  
a t t a i n  o r  m a i n t a i n  t h e  h i g h e s t  
p r a c t i c a b l e  p h y s i c a l ,  m e n t a l ,  a n d  
p s y c h o s o c i a l  w e l l - b e i n g  o f  e a c h  
r e s i d e n t .

( a )  Licensure. A  f a c i l i t y  m u s t  b e  
l i c e n s e d  u n d e r  a p p l i c a b l e  S l a t e  a n d  
l o c a l  l a w .

( b )  Compliance with Federal, State, 
and local laws and professional 
standards. T h e  f a c i l i t y  m u s t  o p e r a t e  a n d  
p r o v i d e  s e r v i c e s  i n  c o m p l i a n c e  w i t h  a l l  
a p p l i c a b l e  F e d e r a l ,  S t a t e ,  a n d  l o c a l  
l a w s ,  r e g u l a t i o n s ,  a n d  c o d e s ,  a n d  w i t h  
a c c e p t e d  p r o f e s s i o n a l  s t a n d a r d s  a n d  
p r i n c i p l e s  ‘. h u t  u p p l y  t o  p r o f e s s i o n a l s  
p r o v i d i n g  s e r v i c e s  i n  s u c h  a  f a c i l i t y .

( c )  Relationship to other HHS 
regulations. I n  a d d i t i o n  t o  c o m p l i a n c e  
w i t h  t h e  r e g u l a t i o n s  s e t  f o r t h  i n  t h i s  
s u b p a r t ,  f a c i l i t i e s  a r e  o b l i g e d  t o  m e e t  
t h e  a p p l i c a b l e  p r o v i s i o n s  o f  o t h e r  H H S  
r e g u l a t i o n s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  
t h o s e  p e r t a i n i n g  t o  n o n d i s c r i m i n a t i o n  o n  
t h e  b a s i s  o f  r a c e ,  c o l o r ,  o r  n a t i o n a l  
o r i g i n  ( 4 5  C F R  p a r t  0 0 ) ;  
n o n d i s c r i m i n a t i o n  o n  t h e  b a s i s  o r  
h a n d i c a p  ( 4 5  C F R  p a r t  8 4 ) ;  
n o n d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  a g e  
( 4 5  C F R  p u r t  9 i ) ;  p r o t e c t i o n  o f  h u m a n  
s u b j e c t s  o f  r e s e a r c h  ( 4 5  C F R  p u r t  4 6 ) :  
a n d  f r a u d  a n d  a b u s e  ( 4 2  C F R  p a r t  4 5 5 ) .  
A l t h o u g h  t h e s e  r e g u l a t i o n s  a r e  n o t  i n  
t h e m s e l v e s  c o n s i d e r e d  r e q u i r e m e n t s  
u n d e r  t h i s  p a r t ,  t h e i r  v i o l a t i o n  m a y  
r e s u l t  i n  t h e  t e r m i n a t i o n  o r  s u s p e n s i o n  
o f ,  o r  t h o  r e f u s a l  t o  g r u n t  o r  c o n t i n u e  
p a y m e n t  w i t h  F e d e r a l  f u n d s .

( d )  Governing body. ( 1 )  T h o  f a c i l i t y  
m a s t  h a v e  a  g o v e r n i n g  b o d y ,  o r  
d e s i g n a t e d  p e r s o n s  f u n c t i o n i n g  a s  a  
g o v e r n i n g  b o d y ,  t h a t  i s  l e g a l l y  
r e s p o n s i b l e  f o r  e s t a b l i s h i n g  a n d  
i m p l e m e n t i n g  p o l i c i e s  r e g a r d i n g  t h e  
m a n a g e m e n t  a n d  o p e r a t i o n  o r  t h e  
f a c i l i t y ;  u n d

( 2 )  T h e  g o v e r n i n g  b o d y  a p p o i n t s  t h e  
a d m i n i s t r a t o r  w h o  i s —

( i )  L i c e n s e d  b y  I h e  S t a l e  w h e r e  
l i c e n s i n g  i s  r e q u i r e d :  a n d

( i i )  R e s p o n s i b l e  f o r  m a n a g e m e n t  o f  t h e  
f a c i l i t y .

( e )  Required training of nurse aides—
( 1 )  General rule. E f f e c t i v e , O c t o b e r  1 ,  
1 9 9 0 ,  a  f a c i l i t y  m u s t  n o t  u s e  o r v  
i n d i v i d u a l  w o r k i n g  i n  t h e  f u c i l i t y  a s  a  
n u r s e  a i d e  f o r  m o r e  t h a n  4  m o n t h s ,  o n  n  
f u l l - t i m e ,  t e m p o r a r y ,  p e r  d i e m ,  o r  o t h e r  
b a s i s ,  u n l e s s :

( 1 )  T h a t  i n d i v i d u a l  h a s  c o m p l e t e d  a  
t r a i n i n g  a n d  c o m p e t e n c y  e v a l u a t i o n  
p r o g r a m ,  o r  a  c o m p e t e n c y  e v a l u a t i o n  
p r o g r a m  a p p r o v e d  b y  t h e  S t a t e ,  a n d

( i i )  T h a t  i n d i v i d u a l  i s  c o m p e t e n t  t o  
p r o v i d e  n u r s i n g  a n d  n u r s i n g  r e l u t e d  
s e r v i c e s .

( 2 )  Rule for non-full-time employees.
A  f a c i l i t y  m a y  n o t  u s e  a n  i n d i v i d u a l  u s  a  
n u r s e  a i d e  o n  a  t e m p o r a r y ,  p e r  d i e m ,  
l e a s e d ,  o r  a n y  b a s i s  o t h e r  t h a n  a  
p e r m a n e n t  e m p l o y e e  a f t e r  J a n u a r y  1 ,
1 9 9 1  u n l e s s  t h e  i n d i v i d u a l  m e e t s  t h e  
r e q u i r e m e n t s  i n  p a r a g r a p h  ( e ) ( l j  ( i )  a n d
( i i )  o f  t h i s  s e c t i o n .

( 3 )  Competency evaluation programs 
for current employees. A  f u c i l i t y  m u s t  
p r o v i d e ,  f o r  i n d i v i d u a l s  u s e d  a s  n u r s e  
a i d e s  a s  o f  J a n u a r y  1 , 1 9 9 0 ,  a  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m  
a p p r o v e d  b y  t h e  S t a t e ,  a n d  p r e p a r a t i o n  
n e c e s s a r y  f o r  t h e  i n d i v i d u a l  t o  c o m p l e t e  
t h e  p r o g r a m  b y  O c t o b e r  1 . 1 9 9 0 .

( 4 )  Competency. E f f e c t i v e  O c t o b e r  1 ,  
1 9 9 0 ,  a  f a c i l i t y  m a y  p e r m i t  a n  i n d i v i d u a l  
t o  s e r v e  a s  a  n u r s e  a i d e  o r  p r o v i d e  
s e r v i c e s  o f  a  t y p e  f o r  w h i c h  t h e  
i n d i v i d u a l  h a s  n o t  d e m o n s t r a t e d  
c o m p e t e n c e  o n l y  w h e n —

( i )  T h e  i n d i v i d u a l  i s  i n  a  t r a i n i n g  o r  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m  
a p p r o v e d  b y  t h e  S t a t e ;  n n d

( i i )  T h e  f a c i l i t y  h a s  a s k e d  a n d  n o t  y e t  
e v a l u a t e d  a  r e p l y  f r o m  t h e  S t a l e  r e g i s t r y  
f o r  i n f o r m a t i o n  c o n c e r n i n g  t h e  
i n d i v i d u a l .

( 5 )  State nurse aide registries checks.
A  f a c i l i t y  m u s t  c h e c k  w i t h  a l l  S t a t e  
n u r s e  a i d e  r e g i s t r i e s  i t  h a s  r e a s o n  t o  
b e l i e v e  c o n t a i n  i n f o r m a t i o n  o n  n n  
i n d i v i d u a l  b e f o r e  u s i n g  t h a t  i n d i v i d u a l  
a s  a  n u r s e  a i d e .

( 6 )  Required retraining. W h e n  a n  
i n d i v i d u a l  h a s  n o t  p e r f o r m e d  p a i d  
n u r s i n g  o r  n u r s i n g - r e l n t e d  s e r v i c e s  f o r  a  
c o n t i n u o u s  p e r i o d  o f  2 4  c o n s e c u t i v e  
m o n t h s  s i n c e  t h e  m o s t  r e c e n t  c o m p l e t i o n  
o f  a  t r a i n i n g  n n d  c o m p e t e n c y  e v a l u a t i o n  
p r o g r a m ,  t h e  f a c i l i t y  m u s t  r e q u i r e  t h e  
i n d i v i d u a l  l o  c o m p l e t e  u  n e w  t r a i n i n g  
a n d  c o m p e t e n c y  e v a l u a t i o n  p r o g r a m .

( 7 )  Regular in-service education. T h e  
f a c i l i t y  m u s t  p r o v i d e  r c g u l u r  
p e r f o r m a n c e  r e v i e w  a n d  r e g u l a r  i n -  
s e r v i c e  e d u c a t i o n  t o  e n s u r e  t h a t  
i n d i v i d u a l s  u s e d  n s  n u r s e  a i d e s  a r e  
c o m p e t e n t  t o  p e r f o r m  s e r v i c e s  a s  n u r s o  
H i d e s .  I n - s e r v i c e  e d u c a t i o n  m u s t  i n c l u d e  
t r a i n i n g  f u r  i n d i v i d u a l s  p r o v i d i n g

n u r s i n g  u n d  n u r s i n g - r e l u t e d  s e r v i c e s  t o  
r e s i d e n t s  w i t h  c o g n i t i v e  i m p a i r m e n t s .

( 0 )  Definition of nurse aide. F o r  
p u r p o s e s  o f  t h i s  s e c t i o n ,  t h e  t e r m ,  nurse 
aide, m c u n s  a n y  i n d i v i d u a l  p r o v i d i n g  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  t o  
r e s i d e n t s  i n  a  f a c i l i t y .  T h i s  d e f i n i t i o n  
d o c s  n o t  i n c l u d e  a n  i n d i v i d u a l  w h o  
v o l u n t e e r s  t o  p r o v i d e  s u c h  s e r v i c e s  
w i t h o u t  p a y ,  w h o  i s  a  r e g i s t e r e d  
d i e t i t i a n ,  o r  w h o  i s  a  l i c e n s e d  h e a l t h  
p r o f e s s i o n a l .

( 9 )  Definition of licensed health 
professional F o r  p u r p o s e s  o f  t h i s  
s e c t i o n ,  t h e  t e r m  " l i c e n s e d  h e a l t h  
p r o f e s s i o n a l "  m e r n s  a  p h y s i c i a n ;  
p h y s i c i a n  a s s i s t a n t ;  n u r s e  p r a c t i t i o n e r ;  
p h y s i c a l ,  s p e e c h ,  o r  o c c u p a t i o n a l  
t h e r a p y  a s s i s t a n t ;  r e g i s t e r e d  
p r o f e s s i o n a l  n u r s e ;  l i c e n s e d  p r a c t i c a l  
n u r s e :  o r  l i c e n s e d  o r  c e r t i f i e d  s o c i u l  
w o r k e r .

( f )  Proficiency of Nurse aides. T h e  
f a c i l i t y  m u s t  e n s u r e  t h a t  n u r s e  a i d e s  a r e  
a b l e  t o  d e m o n s t r a t e  c o m p e t e n c y  i n  
s k i l l s  a n d  t e c h n i q u e s  n e c e s s a r y  t o  c a r e  
f o r  r e s i d e n t s ’  n e e d s ,  a s  i d e n t i f i e d  
t h r o u g h  r e s i d e n t  a s s e s s m e n t s ,  a n d  
d e s c r i b e d  ! n  t h e  p l a n  o f  c a r e .

( g )  Staff qualifications. ( 1 )  T h e  f a c i l i t y  
m u s t  e m p l o y  o n  a  f u l l - t i m e ,  p a r t - t i m e  o r  
c o n s u l t a n t  b a s i s  t h o s e  p r o f e s s i o n a l s  
n e c e s v . u r y  t o  c a r r y  o u t  t h e  p r o v i s i o n s  o f  
t h e s e  r e q u i r e m e n t s .

( 2 )  P r o f e s s i o n a l  s t a f f  m u s t  b e  l i c e n s e d ,  
c e r t i f i e d ,  o r  r e g i s t e r e d  i n  a c c o r d a n c e  
w i t h  a p p l i c a b l e  S t a t e  l a w s ,

( h )  Use of outside resources. ( 1 )  I f  t h e  
f a c i l i t y  d o e s  n o t  e m p l o y  a  q u a l i f i e d  
p r o f e s s i o n a l  p e r s o n  t o  f u r n i s h  a  s p e c i f i c  
s e r v i c e  t o  b e  p r o v i d e d  b y  I h e  f a c i l i t y ,  
t h e  f a c i l i t y  m u s t  h a v e  t h a t  s e r v i c e  
f u r n i s h e d  t o  r e s i d e n t s  b y  u  p e r s o n  o r  
a g e n c y  o u t s i d e  t h e  f a c i l i t y  u n d e r  a n  
a r r a n g e m e n t  d e s c r i b e d  i n  s e c t i o n  
l B 0 1 ( w )  o f  t h e  A c t  o r  a n  a g r e e m e n t  
d e s c r i b e d  i n  p a r a g r a p h  ( h ) ( 2 )  o f  t h i s  
s e c t i o n .

( 2 )  A r r a n g e m e n t s  a s  d e s c r i b e d  i n  
s e c t i o n  1 8 6 1  ( w )  o f  t h e  A c t  o r  a g r e e m e n t s  
p e r t a i n i n g  t o  s e r v i c e s  f u r n i s h e d  b y  
o u t s i d e  r e s o u r c e s  m u s t  s p e c i f y  i n  
w r i t i n g  t h a t  t h e  f a c i l i t y  a s s u m e s  
r e s p o n s i b i l i t y  f o r —

( i )  O b t a i n i n g  s e r v i c e s  t h a t  m e e t  
p r o f e s s i o n a l  s t a n d a r d s  n n d  p r i n c i p l e s  
t h a t  a p p l y  t o  p r o f e s s i o n a l s  p r o v i d i n g  
s e r v i c e s  i n  s u c h  a  f a c i l i t y ;  a n d

( i i )  T h e  l i m e l i n e s s  o f  t h o  s e r v i c e s .
( 1 )  Medical director. ( 1 )  T h e  f a c i l i t y  

m u s t  d n s i g n u t e  a  p h y s i c i a n  t o  s e r v e  u s  
m e d i c u l  d i r e c t o r .

( 2 )  T h e  m e d i c a l  d i r e c t o r  i s  r e s p o n s i b l e  
f o r —

( i )  I m p l e m e n t a t i o n  o f  r e s i d e n t  c a r c  
p o l i c i e s ;  a m .

( i i )  T h e  c o o r d i n a t i o n  o f  m e d i c a l  c a r e  
i n  I h e  f a c i l i t y .
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( j )  Laboratory services. ( 1 )  T h e  f a c i l i t y  
m u s t  p r o v i d e  o r  o b t a i n  c l i n i c a l  
l a b o r a t o r y  s e r v i c e s  t o  m e e t  t h e  n e e d s  o f  
i t s  r e s i d e n t s .  T h e  f a c i l i t y  i s  r e s p o n s i b l e  
f o r  t h e  q u a l i t y  a n d  t i m e l i n e s s  o f  t h e  
s e r v i c e s .

( 1 )  I f  t h e  f a c i l i t y  p r o v i d e s  i t s  o w n  
l a b o r a t o r y  s e r v i c e s ,  t h e  s e r v i c e s  m u s t  
m e e t  t h e  a p p l i c a b l e  c o n d i t i o n s  f o r  
c o v e r a g e  o f  t h e  s e r v i c e s  f u r n i s h e d  b y  
l a b o r a t o r i e s  s p e c i f i e d  i n  p a r t  4 9 3  o f  t h i s  
c h a p t e r ;

( i i )  I f  t h e  f a c i l i t y  p r o v i d e s  b l o o d  b u n k  
u n d  t r a n s f u s i o n  s e r v i c e s ,  i t  m u s t  m e e t  
t h e  r e q u i r e m e n t s  f o r  l a b o r a t o r i e s  
s p e c i f i e d  i n  p a r t  4 9 3  o f  t h i s  c h a p t e r .

( i i i )  I f  t h e  l a b o r a t o r y  c h o o s e 3  t o  r e f . : i  
s p e c i m e n s  f o r  t e s t i n g  t o  a n o t h e r  
l a b o r a t o r y ,  t h e  r e f e r r a l  l a b o r a t o r y  m u s t  
b e  a p p r o v e d  o r  I F  e n s e d  t o  t e s t  
s p e c i m e n s  i n  t h e  " o r o p r i a t e  s p e c i a l t i e s  
a n d / o r  s u b s p e c i a l t i e s  o f  s e r v i c e  i n  
a c c o r d a n c e  w i t h  p a r t  4 9 3  o f  t h i s  c h a p t e r :

( i v )  I f  I h e  f a c i l i t y  d o e s  n o t  p r o v i d e  
l a b o r a t o r y  s e r v i c e s  o n  s i t e ,  i t  m u s t  h a v e  
a n  a g r e e m e n t  t o  o b t a i n  t h e s e  s e r v i c e s  
o n l y  f r o m  a  l a b o r a t o r y  t h a t  m e e t s  t h e  
r e q u i r e m e n t s  o f  p a r t  4 9 3  o f  t h i s  c h a p t e r  
o r  f r o m  a  p h y s i c i a n ’ s  o f f i c e .

( 2 )  T h e  f a c i l i t y  m u s t —
( i )  P r o v i d e  o r  o b t a i n  l a b o r a t o r y  

s e r v i c e s  o n l y  w h e n  o r d e r e d  b y  t h e  
a t t e n d i n g  p h y s i c i a n s :

( i i )  P r o m p t l y  n o t i f y  t h e  a t t e n d i n g  
p h y s i c i a n  o f  t h e  f i n d i n g s ;

( i i i )  A s s i s t  t h e  r e s i i l  - a t  i n  m a k i n g  
t r a n s p o r t a t i o n  a r r a n g e m e n t s  t o  a n d  f r o m  
t h e  s o u r c e  o f  s e r v i c e ,  i f  t h e  r e s i d e n t  
n e e d s  a s s i s t a n c e .

( i v )  F i l e  i n  t h e  r e s i d e n t ' s  c l i n i c a l  
r e c o r d  l a b o r a t o r y  r e p o r t s  t h u t  a r e  d a t e d  
u n d  c o n t a i n  t h e  n a m e  a n d  a d d r e s s  o f  t h e  
i s s u i n g  l a b o r a t o r y .

( k )  Radiology and other diagnostic 
services. ( 1 )  T h e  f a c i l i t y  m u s t  p r o v i d e  o r  
o b t a i n  r a d i o l o g y  a n d  o t h e r  d i a g n o s t i c  
s e r v i c e s  t o  m e e t  t h e  n e e d s  o f  i t s  
r e s i d e n t s .  T h e  f a c i l i t y  i s  r e s p o n s i b l e  f o r  
t h e  q u a l i t y  u n d  t i m e l i n e s s  o f  t h e  
s e r v i c e s .

( 1 )  I f  t h e  f a c i l i t y  p r o v i d e s  i t s  o w n  
d i a g n o s t i c  s e r v i c e s ,  t h e  s e r v i c e s  m u s t  
m e e t  t h e  a p p l i c a b l e  c o n d i t i o n s  o f  
p a r t i c i p a t i o n  f o r  h o s p i t a l s  c o n t a i n e d  i n  
§  4 0 2 . 2 0  o f  t h i s  s u b c h a p t c r .

( i i )  I f  t h e  f u c i l i t y  d o c s  n o t  p r o v i d e  i l s  
o w n  d i a g n o s t i c  s e r v i c e s ,  i t  m u s t  h u v e  a n  
a g r e e m e n t  t o  o b t a i n  t h e s e  s e r v i c e s  f r o m  
a  p r o v i d e r  o r  s u p p l i e r  l h a t  i s  a p p r o v e d  
t o  p r o v i d e  t h e s e  s e r v i c e s  u n d e r  
M e d i c a r e .

( 2 )  T h e  f a c i l i t y  m u s t —
( i )  P r o v i d e  o r  o b t a i n  r a d i o l o g y  a n d  

o t h e r  d i a g n o s t i c  s e r v i c e s  o n l y  w h e n  
o r d e r e d  b y  t i n  a t t e n d i n g  p h y s i c i n n ;

( I i )  P r o m p t l y  n o t i f y  t h e  a t t e n d i n g  
p h y s i c i u n  o f  t h e  f i n d i n g s ;

( i i i )  A s s i s t  t h e  r e s i d e n t  i n  m a k i n g  
t r a n s p o r t a t i o n  a r r a n g e m e n t s  t o  a n d  f r o m

t h e  s o u r c e  o f  s e r v i c e ,  i f  t h e  r e s i d e n t  
n e e d s  a s s i s t a n c e ;  a n d

( i v )  F i l e  i n  t h e  r e s i d e n t ' s  c l l n i c u l  
■ e c o r d  s i g n e d  a n d  d a t e d  r e p o r t s  o f  x - r a y  

m d  o t h e r  d i a g n o s t i c  s e r v i c e s .
( l j  Clinical records. ( 1 )  T h e  f u c i l i t y  

m u s t  i  l a i n t a i n  c l i n i c a l  r e c o r d s  o n  e a c h  
r e s i d e n t  i n  a c c o r d a n c e  w i t h  a c c e p t e d  
p r o f e s s i o n a l  s t a n d a r d s  a n d  p r a c t i c e s  
t h a t  a r e —

( 1 )  C o m p l e t e ;
( i i )  A c c u r a t e l y  d o c u m e n t e d ;
( i i i )  R e a d i l y  a c c e s s i b l e ;  a n d
( i v )  S y s t e m a t i c a l l y  o r g a n i z e d .
( 2 )  C l i n i c a l  r e c o r d s  m u s t  b e  r e t a i n e d  

f o r —
( i )  I h e  p e r i o d  o f  t i m e  r e q u i r e d  b y  

S t a t e  l a w ;  c r
( i i )  F i v e  y e a r s  f r o m  t h e  d a t e  o f  

d i s c h a r g e  w h e n  t h e r e  i s  n o  r e q u i r e m e n t  
i n  S t a t e  l a w ;  o r

( i i ' l  F o r  a  m i n o r ,  t h r e e  y e a r s  a f t e r  a  
r e s i d e n t  r e a c h e s  l e g a l  a g e  u n d e r  S t a t e  
l a w .

( 3 )  T h e  f a c i l i t y  m u s t  s a f e g u a r d  c l i n i c a l  
r e c o r d  i n f o r m a t i o n  a g a i n s t  l o s s ,  
d e s t r u c t i o n ,  o r  u n a u t h o r i z e d  u s e ;

( 4 )  T h e  f a c i l i t y  m u s t  k e e p  c o n f i d e n t i a l  
a l l  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  
r e s i d e n t ' s  r e c o r d s ,  r e g a r d l e s s  o f  t h e  f o r m  
o r  s t o r a g e  m e t h o d  o f  t h e  r e c o r d s ,  e x c e p t  
w h e n  r e l e a s e  i s  r e q u i r e d  b y —

( i )  T r a n s f e r  t o  a n o t h e r  h e a l t h  c u r e  
i n s t i t u t i o n ;

( i i )  L a w ;
( i i i )  T h i r d  p a r t y  p a y m e n t  c o n t r a c t ;  o r
( i v )  T h e  r e s i d e n t .
( 5 )  T h e  c l i n i c a l  r e c o r d  m u s t  c o n t a i n —
( 1 )  S u f f i c i e n t  i n f o r m a t i o n  t o  i d e n t i f y  

t i r e  r e s i d e n t ;
( i i )  A  r e c o r d  o f  t h e  r e s i d e n t ’ s  

a s s e s s m e n t s ;
( i i i )  T h e  p l a n  o f  c a r e  a n d  s e r v i c e s  

p r o v i d e d ;
( i v )  T h e  r e s u l t s  o f  a n y  p r e a d m i s s i o n  

s c r e e n i n g  c o n d u c t e d  b y  t h e  S t a t e ;  a n d
( v )  P r o g r e s s  n o t e s .
( m )  Disaster and emergency 

preparedness. ( 1 )  T h e  f a c i l i t y  m u s t  h a v e  
d e t a i l e d  w r i t t e n  p l a n s  a n d  p r o c e d u r e s  t o  
m e e t  a l l  p o t e n t i a l  e m e r g e n c i e s  u n d  
d i s a s t e r s ,  s u c h  a s  f i r e ,  s e v e r e  w e a t h e r ,  
a n d  m i s s i n g  r e s i d e n t s .

( 2 )  T h e  f a c i l i t y  m u s t  t r a i n  u l l  
e m p l o y e e s  i n  e m e r g e n c y  p r o c e d u r e s  
w h e n  t h e y  b e g i n  t o  w o r k  i n  t h e  f a c i l i t y ,  
p e r i o d i c a l l y  r e v i e w  t h e  p r o c e d u r e s  w i t h  
e x i s t i n g  s t u f f ,  u n d  c u r r y  o u t  
u n a n n o u n c e d  s V i f f  d i i l l s  u s i n g  t h o s e  
p r o c e d u r e s .

( n )  Transfer agreement. ( 1 )  I n  
a c c o r d a n c e  w i t h  s e c t i o n  1 0 0 1 ( 1 )  o f  t h e  
A c t ,  t h e  f a c i l i t y  ( o t h e r  t h u n  a  n u r s i n g  
f a c i l i t y  w h i c h  i s  l o c a t e d  i n  a  S t a t e  o n  n n  
I u d i u n  r e s e r v a t i o n )  m u s t  h a v e  i n  e f f e c t  a  
w r i t t e n  t r a n s f e r  a g r e e m e n t  w i t h  o n e  o r  
m o r e  h o s p i t a l s  a p p r o v e d  f o r  
p a r t i c i p a t i o n  u n d e r  t h e  M e d i c a r e  a n d

M e d i c a i d  p r o g r a m s  t h a t  r e a s o n a b l y  
a s s u r e s  t h a t —

( 1 )  R e s i d e n t s  w i l l  b e  t r a n s f e r r e d  f r o m  
t h e  f a c i l i t y  t o  t h e  h o s p i t a l ,  u n d  e n s u r e d  
o f  t i m e l y  a d m i s s i o n  t o  t h e  h o s p i t u l  w h e n  
t r a n s f e r  i s  m e d i c a l l y  a p p r o p r i a t e  a s  
d e t e r m i n e d  b y  t h e  a t t e n d i n g  p h y s i c i a n :  
a n d

( i i )  M e d i c a l  u n d  o t h e r  i n f o r m a t i o n  
n e e d e d  f o r  c a r e  a n d  t r e a t m e n t  o f  
r e s i d e n t s ,  a n d ,  w h e n  t h e  t r a n s f e r r i n g  
f u c i l i t y  d e e m s  i t  a p p r o p r i a t e ,  f o r  
d e t e r m i n i n g  w h e t h e r  s u c h  r e s i d e n t s  c a n  
b e  a d e q u a t e l y  c a r e d  f o r  i n  a  l e s s  
e x p e n s i v e  s e t t i n g  t h a n  e i t h e r  t h e  f a c i l i t y  
o r  t h e  h o s p i t a l ,  w i l l  b e  e x c h a n g e d  
b e t w e e n  t h e  i n s t i t u t i o n s .

( 2 )  T h e  f a c i l i t y  i s  c o n s i d e r e d  t o  l m v e  
t r a n s f e r  a g r e e m e n t  i n  e f f e c t  i f  t h e  
f u c i l i t y  h a s  a t t e m p t e d  i n  g o o d  f a i t h  l o  
e n t e r  i n t o  a n  a g r e e m e n t  w i t h  a  h o s p i t a l  
s u f f i c i e n t l y  c l o s e  t o  t h e  f a c i l i t y  t o  m a k e  
t r a n s f e r  f e a s i b l e .

f o )  Quality assessment and 
assurance. ( 1 )  A  f a c i l i t y  m u s t  m a i n t a i n  a  
q u a l i t y  a s s e s s m e n t  a n d  a s s u r a n c e  
c o m m i t t e e  c o n s i s t i n g  o f —

( 1 )  T h e  d i r e c t o r  o f  n u r s i n g  s e r v i c e s ;
( i i )  A  p h y s i c i a n  d e s i g n a t e d  b y  t h o  

f a c i l i t y ;  u n d
( i i i )  A t  l e a s t  3  o t h e r  m e m b e r s  o f  t h e  

f a c i l i t y ’ s  s t a f f .
( 2 )  T h e  q u a l i t y  a s s e s s m e n t  a n d  

a s s u r a n c e  c o m m i t t e e —
( i )  M e e t s  a t  l e a s t  q u a r t e r l y  t o  i d e n t i f y  

i s s u e s  w i t h  r e s p e c t  t o  w h i c h  q u a l i t y  
a s s e s s m e n t  a n d  a s s u r a n c e  a c t i v i t i e s  a r e  
n e c e s s a r y ;  a n d

( i i )  D e v e l o p s  a n d  i m p l e m e n t s  
a p p r o p r i a t e  p l a n s  o f  a c t i o n  l o  c o r r e c t  
i d e n t i f i e d  q u a l i t y  d e f i c i e n c i e s .

(3) A  S t a l e  o r  t h e  S e c r e t a r y  m a y  n o t  
r e q u i r e  d i s c l o s u r e  o f  I h e  r e c o r d s  o f  s u c h  
c o m m i t t e e  e x c e p t  i n  s o  f a r  u s  s u c h  
d i s c l o s u r e  i s  r e l a t e d  t o  t h e  c o m p l i a n c e  
o f  s u c h  c o m m i t t e e  w i t h  t h e  r e q u i r e m e n t s  
o f  t h i s  s e c t i o n .

( p )  Disclosure of ownership.
( 1 )  T h e  f a c i l i t y  m u s t  c o m p l y  w i t h  t h e  

d i s c l o s u r e  r e q u i r e m e n t s  o f  § §  4 2 0 . 2 0 0  
a n d  4 5 5 . 1 0 4  o f  t h i s  c h a p t e r .

( 2 )  T h e  f a c i l i t y  m u s t  p r o v i d e  w r i t t e n  
n o t i c e  t o  t h e  S t a t e  a g e n c y  r e s p o n s i b l e  
f o r  l i c e n s i n g  t h e  f a c i l i t y  n t  t h e  t i m e  o f  
c h a n g e ,  i f  u  c h a n g e  o c c u r s  i n —

( i )  P e r s o n s  w i t h  u n  o w n e r s h i p  o r  
c o n t r o l  i n t e r e s t ,  n s  d e f i n e d  i n  §  §  4 2 0 . 2 0 1  
n n d  4 5 5 . 1 0 1  o f  t h i s  c h a p t e r ;

( i i )  T h e  o f f i c e r s ,  d i r e c t o r s ,  a g e n t s ,  o r  
m a n a g i n g  e m p l o y e e s ;

( i i i )  T h e  c o r p o r a t i o n ,  a s s o c i a t i o n ,  o r  
o t h e r  c o m p a n y  r e s p o n s i b l e  f o r  t h e  
m a n a g e m e n t  o f  t h e  f a c i l i t y ;  o r

( i v )  T h e  f a c i l i t y ’ s  a d m i n i s t r a t o r  o r  
d i r e c t  o r  o f  n u r s i n g .

( 3 1  T h e  n o t i c e  s p e c i f i e d  i n  p a r a g r a p h  
i p j ( 2 )  o f  t h i s  s e c t i o n  m u s t  i n c l u d e  t h e
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i d e n t i t y  o f  e n c h  n e w  i n d i v i d u a l  o r  
c o m p a n y .

P A R T  408— S U R V E Y  A N D  
C E R T IF IC A T IO N  P R O C E D U R E S

D .  P a r t  4 8 0  i s  a m e n d e d  n s  f o l l o w s :
1 .  T h e  a u t h o r i t y  c i t a t i o n  f o r  p a r t  4 8 8  i B  

r e v i s e d  t o  r e n d  a s  f o l l o w s :

Authority. >ccs. 11021014,1001.1005,1800. 
1071,1800,1081.1003.1013 of the Socioi 
Security Act (42 U.S.C. 1302,1395f, 1305x, 
1395bb, 1395cc, 1395hli. 1305cjq, 1395rr nnd 
1395tt).

§  4 8 8 . 1  [ A m e n d e d ]
2 - 3 .  I n  §  4 8 8 . 1 ,  i n  t h e  d e f i n i t i o n  o f  

" C e r t i f i c a t i o n , "  " N F s "  i s  s u b s t i t u t e d  f o r  
" I C F s , "  a n d  i n  t h e  d e f i n i t i o n  o f  
" P r o v i d e r  o f  s e r v i c e s  o r  p r o v i d e r , "  
" n u r s i n g  f a c i l i t y , "  i s  a d d e d  a f t e r  t h e  
p h r a s e  " s k i l l e d  n u r s i n g  f a c i l i t y . ”

4 .  I n  §  4 8 8 . 3 ,  t h e  s e c t i o n  h e a d i n g  o n d  
p a r a g r a p h s  ( a ) ( 1 )  u n d  ( a ) ( 2 )  a r e  r e v i s e d  
t o  r e n d  a s  f o l l o w s :

§  4 8 8 . 3  C o n d i t i o n s  ot p a r t i c i p a t i o n :  
C o n d i t i o n s  f o r  c o v e r a g e  a n d  r e q u i r e m e n t s  
f o r  S N F s  a n d  N F s

( a )  ‘  * *
( 1 )  M e e t  t h e  a p p l i c a b l e  s t a t u t o r y  

d e f i n i t i o n  i n  s e c t i o n  1 8 0 1 ,  s e c t i o n  1 8 1 9 ,  
o r  s e c t i o n  1 9 1 9 ,  s e c t i o n  1 8 8 1  o f  t h e  A c t :  
a n d

( 2 )  B e  i n  c o m p l i a n c e  w i t h  t h e  
a p p l i c a b l e  c o n d it io n s  o r  r e q u i r e m e n t s  
( f o r  S N F s  a n d  N F s )  p r e s c r i b e d  i n  
S u b p a r t  N ,  Q ,  o r  U  o f  p a i  1 4 0 5 ,  s u b p a r t  C  
o f  p a r t  4 1 8 ,  p a r t  4 8 2 ,  o r  p a r t  4 8 3 ,  p a r t  
4 8 4 ,  s u b p a r t  A  o f  p a r t  4 9 1  o r  p a r t  4 9 3  o f  
t h i s  c h a p t e r .

§ 4 8 8 . 1 0  ( A m e n d e d !
5 .  I n  4 8 8 . 1 0 ,  p a r a g r a p h  ( a ) ( 1 ) .  t h e  

p h r a s e  " o r  r e q u i r e m e n t s  ( f o r  S N F s  n n d  
N F s ) ”  i s  a d d e d  a f t e r  t h e  p h r a s e  
" c o n d i t i o n s  o f  p a r t i c i p a t i o n " .

0 .  S e c t i o n  4 8 0 . 1 1  i s  r e v i s e d  t o  r e a d  a s  
f o l l o w s :

§  4 8 8 . 1 1  S t a t e  s u r v e y  a g e n c y  f u n c t i o n s .
S t a t e  a n d  l o c a l  a g e n c i e s  t h a t  h a v e  

a g r e e m e n t s  u n d e r  s  j e l i o n  1 8 0 4 ( a )  o f  t h e  
A c t —

( n j  S u r v e y  a n d  m a k e  
r e c o m m e n d a t i o n s  r e g a r d i n g  t h e  i s s u e s  
l i s t e d  i n  §  4 8 8 . 1 0 ;

( b )  C o n d u c t  v a l i d a t i o n  s u r v e y s  a s  
p r o v i d e d  i n  §  4 8 8 . 6 ;  a n d

( c )  P e r f o r m  o t h e r  s u r v e y s  a n d  o t h e r  
a p p r o p r i a t e  a c t i v i t i e s  a n d  c e r t i f y  t h e i r  
f i n d i n g s  t o  H C F A .

7 .  I n  §  4 8 0 . 1 8 ,  p a r a g r a p h s  [ n )  n n d  ( b )  
a r e  r e v i s e d  t o  r e n d  n s  f o l l o w s

§  4 8 8 . 1 8  D o c u m e n t a t i o n  o f  f i n d i n g s .
( a )  T h e  f i n d i n g s  o f  t h e  S t a t e  a g e n c y  

w i t h  r e s p e c t  t o  e a c h  o f  t h e  c o n d i t i o n s  o f  
p a r t i c i p a t i o n  o r  l e v o l  A  r e q u i r e m e n t s

( f o r  S N F s  a n d  N F s )  o r  c o n d i t i o n s  f o r  
c o v e r a g e  s h a l l  b e  a d e q u a t e l y  
d o c u m e n t e d .  W h c r o  t h e  S t a t e  a g e n c y  
c e r t i f i e s  t o  t h e  S e c r e t a r y  t h a t  a  p r o v i d e r  
o r  s u p p l i e r  i s  n o t  i n  c o m p l i a n c e  w i t h  t h o  
c o n d i t i o n s  o r  r e q u i r e m e n t s  ( f o r  S N F j  
a n d  N F s ) ,  a r . d  t h e r e f o r e  n o t  e l i g i b l e  t o  
p a r t i c i p a t e  i n  t h e  p r o g r a m ,  s u c h  
d o c u m e n t a t i o n  i n c l u d e s ,  i n  a d d i t i o n  t o  
t h e  d e s c r i p t i o n  o f  t h e  s p e c i f i c  
d e f i c i e n c i e s  w h i c h  r e s u l t e d  i n  t h e  
a g e n c y ’ s  r e c o m m e n d a t i o n ,  a  r e p o r t  o f  a l l  
c o n s u l t a t i o n  w h i c h  h a s  b e e n  u n d e r t a k e n  
i n  a n  e f f o r t  t o  a s s i s t  t h e  p r o v i d e r  o r  
s u p p l i e r  t o  c o m p l y  w i t h  t h e  c o n d i t i o n s ,  a  
r e p o r t  o f  t h e  p r o v i d e r ' s  o r  s u p p l i e r ’ s  
r e s p o n s e s  w i t h  r e s p e c t  t o  t h e  
c o n s u l t a t i o n ,  a n d  t h e  S t u t e  a g e n c y ' s  
a s s e s s m e n t  o f  t h e  p r o s p e c t s  f o r  s u c h  
i m p r o v e m e n t s  n s  t o  e n a b l e  t h e  p r o v i d e r  
o r  s u p p l i e r  t o  a c h i e v e  c o m p l i a n c e  w i t h  
t h e  c o n d i t i o n s  o r  r e q u i r e m e n t s  ( f o r  S N F s  
a n d  N F s )  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  
t i m e .  ( S e e  §  4 8 8 . 2 8  o f  t h i s  p a r t . )

( b )  I f  a  p r o v i d e r  o r  s u p p l i e r  i s  c e r t i f i e d  
b y  t h e  S t a t e  a g e n c y  a s  i n  c o m p l i a n c e  
w i t h  t h e  c o n d i t i o n s  o r  l e v e l  A  
r e q u i r e m e n t s  ( f o r  S N F s  a n d  N F s )  o r  n s  
m e e t i n g  t h e  r e q u i r e m e n t s  f o r  s p e c i a l  
c e r t i f i c a t i o n  ( s e e  §  4 8 0 . 5 4  o f  t h i s  p a r t ) ,  
w i t h  d e f i c i e n c i e s  n o t  a d v e r s e l y  a f f e c t i n g  
t h e  h e a l t h  n n d  s a f e t y  o f  p u t i e u t s ,  t h e  
f o l l o w i n g  i n f o r m a t i o n  w i l l  b e  
i n c o r p o r a t e d  i n t o  t h e  f i n d i n g :

( 1 )  A  s t a t e m e n t  o f  t h e  d e f i c i e n c i e s  
w h i c h  w e r e  f o u n d ,  u n d

( 2 )  A  d e s c r i p t i o n  o f  f u r t h e r  a c t i o n  
w h i c h  i s  r e q u i r e d  t o  r e m o v e  t h e  
d e f i c i e n c i e s ,  a n d

( 3 )  A  t i m „ - p h a s e d  p l a n  o f  c o r r e c t i o n  
d e v e l o p e d  b y  t h e  p r o v i d e r  n n d  s u p p l i e r  
a n d  c o n c u r r e d  w i t h  b y  t h e  S t u t e  a g e n c y ,  
a n d

( 4 )  A  s c h e d u l e d  t i m e  f o r  a  r e s u r v c y  o f  
t h e  I n s t i t u t i o n  o r  a g e n c y  t o  b e  c o n d u c t e d  
b y  t h e  s t a t e  a g e n c y  w i t h i n  9 0  d a y s  
f o l l o w i n g  t h e  c o m p l e t i o n  o f  t h e  s u r v e y .

§ 4 8 8 . 2 0  [ A m e n d e d ]

8 .  I n  §  4 8 0 . 2 0 ,  p a r a g r a p h s  ( a )  n n d  ( c ) .  
" N F s "  i s  s u b s t i t u t e d  f o r  " I C F s . ”

§ 4 8 8 . 2 4  [ A m e n d e d ]

9 .  I n  §  4 8 0 . 2 4 ,  p a r a g r a p h s  ( a )  a n d  ( b ) .  
" N F s ”  i s  s u b s t i t u t e d  f o r  " I C F s . "

§ 4 8 8 . 2 6  [ A m e n d e d ]

1 0 .  I n  §  4 0 8 . 2 6 ( a ) ,  " N F s "  i s  s u b s t i t u t e d  
f o r  “ I C F s . "

§ 4 8 8 . 2 8  [ A m e n d e d ]

1 1 .  I n  §  4 8 8 . 2 0 ,  p a r a g r a p h s  ( a )  n n d  ( b ) ,  
" N F s "  i s  s u b s t i t u t e d  f o r  " I C F s . ”

1 2 .  I n  §  4 0 0 . 5 0 ,  t h e  i n t r o d u c t o r y  t e x t  i n  
p a r a g r a p h  ( a )  i s  r e v i s e d  t o  r e a d  a s  
f o l l o w s :

Su bpart B — S p ec ia l R equ irem en ts

§  4 8 8 . 5 0  S p e c i a l  r e q u i r e m e n t s  a p p l i c a b l e  
t o  s k i l l e d  n u r s i n g  f a c i l i t i e s  w i t h  
d e f i c i e n c i e s .

( a )  W h e r e  t h e  f u c i l i t y  i s  n o t  i n  f u P  
c o m p l i a n c e  w i t h  t h e  l e v e l  B  
r e q u i r e m e n t s  c o n t a i n e d  i n  s u b p a r t  B  o f  
p a r t  4 0 3 ,  t h e  p e r i o d  o f  c e r t i f i c a t i o n  s h a l l :  
•  * * * «

§ 4 8 8 . 5 6  [ A m e n d e d ]

1 3 .  I n  §  4 8 0 . 5 8 ,  p a r a g r a p h  ( a )  t h e  
r e f e r e n c e  " 4 0 3 . 2 0 "  i s  s u b s t i t u t e d  f o r  t h e  
r e f e r e n c e  " §  4 0 5 . 1 1 2 4 "  u n d  i n  p a r a g r a p h
( b ) ,  i n t r o d u c t o r y  t e x t ,  a n d  ( b ) ( 2 ) ,  t h e  
r e f e r e n c e  " §  4 0 8 . 7 5 ( k ) "  i s  s u b s t i t u t e d  f o r  
t h e  r e f e r e n c e  " §  4 0 5 . 1 1 2 2 " .

P A R T  489— P R O V ID E R  A G R E E M E N T S  
U N D E R  M E D IC A R E

G .  P a r t  4 8 9  i s  a m e n d e d  a s  f o l l o w s :
1 .  T h e  a u t h o r i t y  c i t a t i o n  f o r  P a r t  4 0 9  i s  

r e v i s e d  t o  r e n d  a s  f o l l o w s :

Authority: Sees. 1102,1861.1001,1060, nnd 
1071 of 1 ie Sociul Security Act (42 U.S.C.
1302,1395x. 1395iia. 1395cc, nnd 139Rhh).

§ 4 8 9 . 5 3  [ A m e n d e d ]

2 .  I n  s u b p u i  t E ,  §  4 0 9 . 5 3 ( a ) ( 3 ) ,  " N F s "  i s  
s u b s t i t u t e d  f o r  " I C F s "  a n d  i n  p a r a g r a p h
( b ) ( 1 ) ,  t h e  p h r a s e  " P a r t  4 0 3 ,  P a r t  B "  i s  
s u b s t i t u t e d  f o r  t h e  p h r a s e  " P a r t  4 0 5 ,  
S u b p a r t  K " .

§  4 8 9 . 6 0  [ A m e n d e d ]

3 .  I n  S u b p a r t  F ,  §  4 8 9 . 0 0 ( a ) ,  
i n t r o d u c t o r y  t e x t ,  t h e  p h r a s e  " l e v e l  A  
r e q u i r e m e n t  s p e c i f i e d  i n  S u b p a r t  B  o f  
P a r t  4 8 3 "  i s  s u b s t i t u t e d  f o r  " l e v e l  A  
r e q u i r e m e n t  s p e c i f i e d  i n  S u b p a r t  K  o f  
P u r t  4 0 5 " .

P A R T  4 8 9 -A P P E A L S  P R O C E D U R E S  
F O R  D E T E R M IN A T IO N S  T H A T  A F F E C T  
P A R T IC IP A T IO N  IN  T H E  M E D IC A R E  

P R O G R A M

E .  P a r t  4 9 0  i s  a m e n d e d  n s  f o l l o w s :
1 .  T h e  a u t h o r i t y  c i t a t i o n  f o r  P a r t  4 9 0  

c o n t i n u e s  t o  r e a d  a s  f o l l o w s :

Authority: Secs. 2 0 5 ( a ) .  1102,1869(c) 1871, 
and 1072 of the Sociul Security Act (42 U.S.C. 
405(a), 1302,1395ff(c), 1395hh und 1395ii,
.in lets o therw ise noted).

§ 4 9 8 . 3  [ A m e n d e d ]

2 .  I n  §  4 9 0 . 3 ,  ( b ) ( 0 ) ,  ( d ) ( 1 ) ,  ( 2 )  a n d  ( 1 0 ) ,  
" N F s "  i s  s u b s t i t u t e d  f o r  " I C F s . "

(Cutulog of Federal Dom estic A ssistance 
Program No. 93.773, M edicare UoRpltn! 
Insurance, No. 03.774. M edical A ssistance 
Program)
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M ed ica re  and  M ed ica id  P rogram s; 
N u rse  A id e  Tra in ing  a n d  C o m p e te n c y  
E va lu a tion  P rogram s

A G E N C Y :  H e a l t h  C a r e  F i n a n c i n g  
A d m i n i s t r a t i o n  ( H C F A ) ,  H H S .

a c t i o n :  F i n a l  r u l e .

s u m m a r y :  T h i s  r u l e  a m e n d s  t h e  
M e d i c a r e  a n d  M e d i c a i d  r e g u l a t i o n s  
D e r t a i n i n g  t o  f a c i l i t i e s  t o  i n c o r p o r a t e  
F e d e r a l  r e q u i r e m e n t s  t h a t  S t a . e s  h a v e  
t r a i n i n g  a n d  c o m p e t e n c y  e v a l u a t i o n  
p r o g r a m s  f o r  n u r s e  a i d e s  e m p l o y e d  b y  
M e d i c a r e  p a r t i c i p a t i n g  s k i l l e d  n u r s i n g  
f a c i l i t i e s  a n d  M e d i c a i d  p a r t i c i p a t i n g  
n u r s i n g  f a c i l i t i e s  a n d  a l s o  h a v e  a  n u r s o  
a i d e  r e g i s t r y .

T h e  p u r p o s e  o f  t h e s e  p r o v i s i o n s  i s  t o  
e n s u r e  t h a t  n u r s e  a i d e s  h a v e  t h e  
e d u c a t i o n ,  p r a c t i c a l  k n o w l e d g e ,  a n d  
s k i l l s  n e e d e d  t o  c a r e  f o r  r e s i d e n t s  o f  
f a c i l i t i e s  p a r t i c i p a t i n g  i n  t h e  M e d i c a r e  
a n d  M e d i c a i d  p r o g r a m s .  T h e s e  
r e q u i r e m e n t s  i m p l e m e n t ,  i n  p a r t ,  
s e c t i o n s  4 2 0 1 ( a )  a n d  4 2 1 1 ( a )  o f  t h e  
O m n i b u s  B u d g e t  R e c o n c i l i a t i o n  A c t  o f  
1 9 8 7 ,  s e c t i o n  0 9 0 1 ( b )  o f  t h e  O m n i b u s  
B u d g e t  R e c o n c i l i a t i o n  A c t  o f  1 3 8 9 ,  a n d  
s e c t i o n s  4 0 0 8  a n d  4 8 0 1  o f  t h e  O m n i b u s  
B u d g e t  R e c o n c i l i a t i o n  A c t  o f  1 9 9 0 .

e f f e c t i v e  d a t e :  T h e s e  r e g u l a t i o n s  a r e  
e f f e c t i v e  A p r i l  1 , 1 9 9 2 .  T h i s  e f f e c t i v e  
d a t e  d o e s  n o t  r e l i e v e  S t a t e s  a n d  
f a c i l i t i e s  f r o m  t h e i r  o b l i g a t i o n  t o  p e r f o r m  
c e r t a i n  a c t i v i t i e s  e f f e c t i v e  o n  e a r l i e r  
d a t e s  s p e c i f i e d  b y  t h e  s t a t u t e .  A  
s u m m a r y  o f  s t a t u t o r y  e f f e c t i v e  d a l e s  i s  
g i v e n  i n  t h o  p r e a m b l e  o f  t h e s e  
r e g u l a t i o n s .

S t a t e  a g e n c i e s  h a v e  u n t i l  9 0  d a y s  a f t e r  
r e c e i p t  o f  a  r e v i s e d  S t a t e  p l a n  p r e p r i n t  
t o  s u b m i t  t h e i r  p l a n  a m e n d m e n t s  a n d  
r e q u i r e d  a t t a c h m e n t s .  W e  w i l l  n o l  h o l d  
a  S t a t e  t o  b e  o u t  o f  c o m p l i a n c e  w i t h  t h e  
r e q u i r e m e n t s  o f  t h e s e  f i n a l  r e g u l a t i o n s  i f  
I h e  S t a t e  s u b m i t s  t h e  n e c e s s a r y  p r e p r i n t  
p l a n  m a t e r i a l  b y  t h a t  d a l e .

F O R  F U R T H E R  I N F O R M A T I O N  C O N T A C T :
M a r t h a  K u o s p e r t  ( 3 0 1 )  9 0 0 - 1 7 8 2 .  
S U P P L E M E N T A R Y  I N F O R M A T I O N :

I .  B a c k g r o u n d

F a c i l i t i e s  p a r t i c i p a t i n g  i n  t h e  
M e d i c a r e  a n d  M e d i c a i d  p r o g r a m s  
( s k i l l e d  n u r s i n g  f a c i l i t i e s  ( S N F s )  u n d e r  
M e d i c a r e  a n d  n u r s i n g  f a c i l i t i e s  ( N F s )  
u n d e r  M e d i c a i d )  a g r e e ,  a s  a  r e q u i r e m e n t  
o f  p a r t i c i p a t i o n ,  t o  c o m p l y  w i t h  t h e  
r e q u i r e m e n t s  i n c l u d e d  i n  o u r  r e g u l a t i o n s  
a t  4 2  C F R  p a r t  4 8 3 ,  R e q u i r e m e n t s  f o r  
L o n g - T e r m  C a r e  F a c i l i t i e s .  T h e s e  
r e q u i r e m e n t s  w e r e  r e c e n t l y  r e v i s e d  t o  
i m p l e m e n t  s e c i i o n  4 2 0 1  a n d  4 2 1 1  o f  t h e  
O m n i b u s  B u d g e t  R e c o n c i l i a t i o n  A c t  o f  
1 9 0 7  ( O B R A  ' 8 7 ]  ( P u b .  L .  1 0 0 - 2 0 3 ) ,  
e n a c t e d  o n  D e c e m b e r  2 2 , 1 9 0 7 .  O B R A  
' 8 7  m a d e  s u b s t a n t i v e  c h a n g e s  t o  th in  
r e q u i r e m e n t s  o f  p a r t i c i p a t i o n  f o r  
M e d i c a r e  u n d  M e d i c a i d  f a c i l i t i e s ,  t h e  
p r o c e s s  b y  w h i c h  t h e y  a r e  s u r v e y e d  a n d  
c e r t i f i e d ,  a n d  t h e  a c t i o n s  p e r m i s s i b l e  n s  
a  r e s u l t  o f  e n f o r c e m e n t  o f  t h o s e  
r e q u i r e m e n t s .

A s  p o r t  o f  t h e s e  s w e e p i n g  r e v i s i o n s  t o  
t h e  l o n g - t e r m  c a r e  r e g u l a t i o n s ,  O B R A  ' 0 7  
a d d e d  c e r t a i n  p r o v i s i o n s  t o  t h e  S o c i a l  
S e c u r i t y  A c t  ( t h e  A c t )  r e l a t i n g  t o  n u r s e  
a i d e  c o m p e t e n c y  e v a l u a t i o n  p r o g r a m s  
( C E P s )  a n d  n u r s e  a i d e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m s  
( N A T C E P s ) .  P r i o r  t o  t h e  e n a c t m e n t  o f  
O B R A  ' 0 7 ,  t h e r e  w e r e  n o  F e d e r a l  
r e q u i r e m e n t s  c o n c e r n i n g  t r a i n i n g  a n d  
c o m p e t c n c j  e v a l u a t i o n  o f  n u r s e  a i d e s .  
R a t h e r ,  c o n d i t i o n s  o f  p a r t i c i p a t i o n  f o r  
M e d i c a r e  a t  4 2  C F R  4 0 5 . 1 1 2 1 ( h )  a n d  
c o n d i t i o n s  f o r  c o v e r a g e  f o r  M e d i c a i d  a t  
§  4 4 2 . 3 1 4  r e q u i r e d  o n l y  t h a t  a l l  s t a f f  b e  
s u i t a b l y  a n d  a p p r o p r i a t e l y  t r a i n e d .

S e c t i o n s  4 2 0 1 ( a )  a n d  4 2 1 1 ( a )  o f  O B R A  
' 0 7  a d d e d  n e w  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ,  
1 0 1 9 ( e ) ( 1 ) .  1 8 1 9 ( f ) ( 2 ) .  1 9 1 9 ( b ) ( 5 ) .
1 9 1 9 ( e ) ( 1 ) ,  n n d  1 9 1 9 ( f ) ( 2 )  l o  t h e  A c t  
t h a t —

•  P r o h i b i t  f a c i l i t i e s  p a r t i c i p a t i n g  i n  
I h e  M e d i c a r e  a n d  M e d i c a i d  p r o g r a m s  
f r o m  u s i n g  u n  i n d i v i d u a l  a s  a  n u r s e  a i d e  
i n  t h e  f a c i l i t y  f o r  m o r e  t h a n  f o u r  m o n t h s  
u n l e s s  t h e  i n d i v i d u a l  h a s  c o m p l e t e d  a  
N A T C E P  o r  a  C E P  a p p r o v e d  b y  t h e  
S t a t e  a n d  i s  c o m p e t e n t  l o  p r o v i d e  s u c h  
s e r v i c e s .

•  R e q u i r e  t h e  S e c r e t a r y  t o  e s t a b l i s h  
s t a n d a r d s  f o r  t h e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  o f  n u r s e  a i d e s .

•  R e q u i r e  S t a t e s  t o  g r a n t  a p p r o v a l s  
o n l y  o f  C E P s  a n d  N A T C F . P s  t h a t  m e e t  
t h e  s t a n d a r d s  e s t a b l i s h e d  b y  t h e  
S e c r e t a r y .  T h o  f a i l u r e  o f  t h e  S e c r e t a r y  t o  
e s t a b l i s h  r e q u i r e m e n t s  d o e s  n o t  r e l i e v e  
S t a t e s  o f  t h e i r  r e s p o n s i b i l i t y  t o  s p e c i f y  
p r o g r a m s  t h a t  m e e t  t h e  r e q u i r e m e n t s  i n  
s e c t i o n s  1 0 1 9 ( f ) ( 2 )  a n d  1 9 1 9 ( f ) ( 2 )  o f  t h e  
A c t .

•  P r o h i b i t  S t a t e s  f r o m  a p p r o v i n g  a  
p r o g r a m  o f f e r e d  b y  o r  i n  a  S N F  o r  N F

t h a t  h a s  b e e n  d e t e r m i n e d  t o  b e  o u t  o f  
c o m p l i a n c e  w i t h  F e d e r a l  l o n g - t e r m  c a r e  
f a c i l i t y  r e q u i r e m e n t s  w i t h i n  t h e  p r e v i o u s  
t w o  y e a r s .

•  P r o h i b i t  S t u t e s  f r o m  a p p r o v i n g  a  
p r o g r a m  o f f e r e d  b y  o r  i n  a  S N F  o r  N F  
u n l e s s  t h e  S t a t e  m a k e s  t h e  
d e t e r m i n a t i o n ,  u p o n  a n  i n d i v i d u a l ' s  
c o m p l e t i o n  o f  t h e  p r o g r a m ,  t h a t  I h e  
i n d i v i d u a l  i s  c o m p e t e n t  t o  p r o v i d e  
n u r s i n g  a n d  n u r s i n g - r e l a t e d  s e r v i c e s  i n  
S N F s  o r  N F s .

•  R e q u i r e  S t a t u s  t o  m a i n t a i n  a  
r e g i s t r y  o f  c ! l  i n d i v i d u a l s  w h o  h a v e  
s u c c e s s f u l l y  c o m p l e t e d  a  N A T C E P  o r  i i  
C E P .

S e c t i o n  4 2 1 1 ( d )  o f  O B R A  ' 0 7  a l s o  
a m e n d e d  s e c t i o n  1 9 0 3 ( a ) ( 2 )  o f  t h e  A c t  t o  
s p e c i f y  t h e  F e d e r a l  f i n a n c i a l  
p a r t i c i p a t i o n  ( F F P )  m a t c h i n g  r a t e  f o r  
N A T C E P  a n d  C E P  e x p e n d i t u r e s ,  a n d  t h e  
a v a i l a b i l i t y  o f  e n h a n c e d  f u n d i n g  f o r  
t h o s e  e x p e n d i t u r e s .

T h e  O m n i b u s  B u d g e t  R e c o n c i l i a t i o n  
A c t  o f  1 9 8 9  ( O B R A  ' 8 9 )  ( P u b .  I . .  1 0 1 - 2 3 9 ) ,  
e n a c t e d  D e c e m b e r  1 9 , 1 9 8 9 ,  m a d e  
s e v e r a l  c h a n g e s  t o  t h e  O B R A  ‘ B 7  n u r s e  
a i d e  t r a i n i n g  n n d  c o m p e t e n c y  
e v a l u a t i o n  r e q u i r e m e n t s .  S p e c i f i c a l l y ,  
s e c t i o n  6 : 1 0 1  o f  O B R A  ' 8 9 —

•  D e l a y e d  u n t i l  O c t o b e r  1 , 1 9 9 0 ,  t h e  
r e q u i r e m e n t  t h a t  n u r s e  a i d e s  b e  t r a i n e d  
a n d  c o m p e t e n t  ( s e c t i o n  6 9 0 1 ( b ) ( 1 ) ) .

•  A l l o w e d  a n  i n d i v i d u a l  t o  b e  
c o n s i d e r e d  t o  m e e t  t h e  r e q u i r e m e n t s  o f  
c o m p l e t i n g  u  N A T C E P  u n d e r  c e r t a i n  
c i r c u m s t a n c e s  ( s e c t i o n  6 9 0 1 ( b ) ( 4 ) ( B )  a n d  
( C l ) .

•  A l l o w e d  S l a t e s  t o  w a i v e  t h e  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t s  i n  
t h e  c a s e  o f  n u r s e  a i d e s  w h o ,  u s  o f  
D e c e m b e r  1 9 , 1 9 8 9  ( t h e  e n a c t m e n t  d a t e  
o f  O B R A  ’ 8 9 )  h a d  w o r k e d  f o r  2 4  
c o n s e c u t i v e  m o n t h s  i n  t h e  S t u t e  f o r  o n e  
o r  m o r e  f a c i l i t i e s  o f  t h e  s a m e  e m p l o y e r  
( s e c t i o n  6 9 0 1 ( h ) ( 4 ) ( D ) ) .

•  C l a r i f i e d  t h a t  N A T C E P s  m u s t  
a d d r e s s  c a r e  t o  c o g n i t i v e l y  i m p a i r e d  
r e s i d e n t s  ( s u c t i o n  6 9 0 1 ( b ) ( 3 ) ( A ) ) .

•  R e q u i r e d  N A T C E P s  a n d  C E P s  t o  
o f f e r  n u r s e  a i d e s  a l t e r n a t i v e s  t o  a  
w r i t t e n  e x a m i n a t i o n  ( s e c t i o n  
6 9 0 1 ( b ) ( 3 ) ( D ) ) .

•  P r o h i b i t e d  a p p r o v a l  o f  p r o g r a m s  
l h a t  c h a r g e  n u r s e  a i d e s  f o r  c o u r s e  
m a t e r i a l s  o r  t e s t i n g  ( s e c i i o n  
6 9 0 1 ( b ) ( 3 ) ( D ) ) .

S e c t i o n  6 9 0 1 ( b ) ( 5 )  o f  O B R A  ' 0 9  a l s o  
a m e n d e d  s e c t i o n  1 9 0 3 ( a ) ( 2 ) ( B )  o f  t h e  A c t  
l o  c l a r i f y  f u r t h e r  t h e  t i m e  p e r i o d  t h a t  
t e m p o r a r y  e n h a n c e d  F e d e r a l  f u n d i n g  i s  
a v a i l a b l e  f o r  N A T C F . P s  a n d  C E P s .
S e c i i o n  1 9 0 3 ( a ) ( 2 ) ( B )  o f  t h e  A c t  s p e c i f i e s  
t h a t  F e d e r a l  f i n a n c i a l  p a r t i c i p a t i o n  
( F F P )  f o r  N A T C E P s  a n d  C E P s  i s  
a v a i l a b l e  i n  t h e  f o l l o w i n g  a m o u n t s ,  f o i  
c a l e n d a r  q u a r t e r s  b e g i n n i n g  o n  o r  a f t e r  
J u l y  1 . 1 9 8 0  a n d  b e f o r e  J u l y  1 . 1 9 9 0 .  t h e
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l e s s e r  o f  9 0  p e r c e n t  o r  t h e  F e d e r a l  
m e d i c a l  a s s i s t a n c e  p e r c e n t a g e  ( F M A P )  
p l u s  2 5  p e r c e n t a g e  p o i n t s ;  f o r  c a l e n d a r  
q u a r t e r s  b e g i n n i n g  o n  o r  a f t e r  J u l y  1 ,  
1 9 9 0 .  5 0  p e r c e n t .

T h e  O m n i b u s  B u d g e t  R e c o n c i l i a t i o n  
A c t  o f  1 9 9 0  ( O B R A  ' 9 0 )  ( P u b .  L .  1 0 1 - 5 0 8 )  
m a d e  s e v e r a l  a d d i t i o n a l  c h a n g e s  t o  t h e  
O B R A  ' 8 7  n u r s e  a i d e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t s .  
S p e c i f i c a l l y ,  s e c t i o n s  4 0 0 8  a n d  4 8 0 1  o f  
O B R A  ' 9 0 —

•  C l a r i f i e d  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( A )  a n d  
1 9 1 9 ( b ) ( 5 ) ( A )  o f  t h e  A c t  t o  p r o h i b i t  
f a c i l i t i e s  f r o m  u s i n g  n o n - p e r m a n e n t  
e m p l o y e e s  a s  n u r s e  a i d e s  u n l e s s  t h e y  
h a v e  c o m p l e t e d  a  N A T C E P  o r  C E P  a n d  
a r e  c o m p e t e n t  l o  p r o v i d e  n u r s i n g  a n d  
n u r s i n g - r e l a t e d  s e r v i c e s .  ( S e c t i o n s  
4 0 0 8 ( h ) ( 1 ) ( B )  a n d  4 8 0 1 ( a ) ( 2 ) — e f f e c t i v e  
J a n u a r y  1 , 1 9 9 1 . )

•  M o d i f i e d  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( C )  a n d  
1 9 1 9 ( b ) ( 5 ) ( C )  o f  t h e  A c t  t o  r e q u i r e  
f a c i l i t i e s  t o  s e e k  i n f o r m a t i o n  f r o m  a l l  
S t a t e  n u r a e  a i d e  r e g i s t r i e s  e s t a b l i s h e d  
u n d e r  s e c t i o n s  1 8 1 9 ( e ) ( 2 ) ( A )  o r  
1 9 1 9 ( e ) ( 2 ) ( A )  o f  t h e  A c t  t h e  f a c i l i t y  h a s  
r e a s o n  t o  b e l i e v e  w i l l  c o n t a i n  
i n f o r m a t i o n  o n  a n  i n d i v i d u a l  p r i o r  t o  
u s i n g  t h a t  i n d i v i d u a l  a s  a  n u r s e  a i d e .  
( S e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( C )  a n d  4 8 0 1 ( a ) ( 3 ) —  
e f f e c t i v e  O c t o b e r  1 , 1 9 9 0 . )

•  A m e n d e d  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( D )  a n d  
1 9 1 9 ( b ) ( 5 ) ( D )  o f  t h e  A c t  t o  i n d i c a t e  t h a t  
n u r s e  a i d e s  w h o  h a v e  p e r f o r m e d  n o  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  f o r  
m o n e t a r y  c o m p e n s a t i o n  f o r  a  p e r i o d  o f  
2 4  c o n s e c u t i v e  m o n t h s  s i n c e  t h e i r  m o s t  
r e c e n t  c o m p l e t i o n  o f  a  N A T C E P  m u s t  
t a k e  e i t h e r  a  n e w  N A T C E P  o r  a  n e w  
C E P .  f S e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( D )  a n d  
4 8 0 1 ( a ) ( 4 ) — e f f e c t i v e  O c t o b e r  1 . 1 9 9 0 . )

•  C l a r i f i e d  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( F )  a n d  
1 9 1 9 ( b ) ( 5 ) ( F )  o f  t h e  A c t  t o  i n d i c a t e  t h a t  
r e g i s t e r e d  d i e t i t i a n s  a r e  n o t  n u r s e  a i d e s .  
( S e c t i o n s  4 0 0 8 ( h ) ( 2 ) ( » ; ) a n d  4 8 0 1 ( e ) ( 0 ) —  
e f f e c t i v e  O c t o b e r  1 , 1 9 9 0 . )

•  A m e n d e d  s e c t i o n s  1 8 1 9 ( e ) ( 1 ) ( A )  u n d  
1 9 1 9 ( e ) ( 1 ) ( A )  o f  t h e  A c t  t o  i n d i c a t e  t h a t  
S l a t e s  m u s t  u s e  a l l  t h e  r e q u i r e m e n t s  i n  
s e c t i o n s  1 8 1 9 ( f ) ( 2 )  a n d  1 9 1 9 ( f ) ( 2 )  o f  t h e  
A c t  i n  s p e c i f y i n g  t h e  p r o g r a m s  t h e y  
a p p r o v e .  ( S e c t i o n s  4 0 0 8 ( h ) ( 2 ) ( J )  a n d  
4 8 0 t ( e ) ( 1 6 ) — e f f e c t i v e  J a n u a r y  1 , 1 9 8 9 . )

•  A m e n d e d  s e c t i o n s  1 8 1 9 ( e ) ( 2 ) ( A )  a n d  
1 9 1 9 ( e ) ( 2 ) ( A )  o f  t h e  A c t  t o  i n d i c a t e  l h a t  
t h e  n u r s e  a i d e  r e g i s t r y  m u s t  i n c l u d e  
i n d i v i d u a l s  w h o  h a v e  m e t  c e r t a i n  
r e q u i r e m e n t s .  ( S e c t i o n s  4 0 0 8 ( h ) ( 2 ) ( K )  
a n d  4 8 0 1 ( e ) { 1 2 ) — e f f e c t i v e  J a n u a r y  1 .
1 9 8 9 . )

•  A d d e d  t o  s e c t i o n s  1 8 1 9 ( e ) ( 2 )  a n d  
1 9 1 9 ( e ) ( 2 )  o f  t h o  A c t  a  r e q u i r e m e n t  
p r o h i b i t i n g  S t a t e s  f r o m  c h a r g i n g  n u r s e  
a i d e s  f o r  r e g i s t r a t i o n  c o s t s .  ( S e c t i o n s  
4 0 D B ( h ) ( 2 ) ( K )  a n d  4 8 0 1 ( e ) ( 1 2 ) — e f f e c t i v e  
J a n u a r y  1 , 1 9 8 9 . )

•  A m e n d e d  s e c t i o n s  
l f l l O ( f ) ( 2 ) ( A ) ( i v ) ( l l )  a n d

1 9 1 9 ( f ) ( 2 ) ( A ) ( i v ) ( I I )  o f  t h e  A c t  t o  s p e c i f y  
t h a t  S t a t e s  m a y  n o t  a p p r o v e  N A T C E P s  
a n d  C E P s  t h a t  c h a r g e  a n y  n u r s e  a i d e  
w h o  i 3  e m p l o y e d  b y  o r  w h o  h a s  a n  o f f e r  
o f  e m p l o y m e n t  f r o m  a  f a c i l i t y  o n  t h e  
d a t e  o n  w h i c h  t h e  n u r s e  a i d e  b e g i n s  t h e  
p r o g r a m .  ( S e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( E )  a n d  
4 8 0 1 ( a ) ( 5 ) — e f f e c t i v e  J a n u a r y  1 , 1 9 8 9 . )

•  A d d e d  t o  s e c t i o n s  1 0 1 9 { f ) ( 2 J ( A ) ( i v )  
a n d  1 9 1 9 ( f ) ( 2 ) ( A ) ( i v )  o f  t h e  A c t  a  
r e q u i r e m e n t  t h a t  S t a t e s  m  i t  p r o v i d e  f o r  
t h e  r e i m b u r s e m e n t  o f  ' h e  tu  s i s  i n c u r r e d  
i n  c o m p l e t i n g  a  N A i ' C E P  f r  C E P  f o r  
c e r t a i n  n u r s e  a i d e s  w h o  F e c o n u .  
e m p l o y e d  b y  o r  o b t a i n  a n  o f f e r  o l  
e m p l o y m e n t  f r o m  a  f a c i l i t  n o t  l a t e r  
t h a n  1 2  m o n t h s  a f t e r  c o m p l e t i n g  a  
p r o g r a m .  R e i m b u r s e m e m  i s  o n  a  p i o  
r a t a  b a s i s  d u r i n g  t h e  p e r i o d  i n  w h i c h  t h e  
i n d i v i d u a l  i s  e m p l o y e d  a s  a  n u r s e  a i d e .  
( S e c t i o n s  4 0 8 8 ( h ) ( 1 ) ( E )  a n d  4 0 0 1 ( a ) ( 5 ) —  
e f f e c t i v e  J a n u a r y  1 , 1 9 8 9 . )

•  M o d i f i e d  r e q u i r e m e n t s  i n  s e c t i o n s  
1 8 T J ( f ) f 2 ) ( B | ( i i i ) ( I )  a n d  1 9 1 9 [ i ) ( 2 ) ( B ) ( i i i ) ( I )  
o f  t h e  A c t  t o  r e m o v e  t h e  p r o h i b i t i o n  o f  
S t a t e  a p p r o v a l  o f  N A T C E P s  a n d  C E P s  
o f f e r e d  b y  o r  i n  a  f a c i l i t y  t h a t  h a s  b e e n  
o u t  o f  c o m p l i a n c e  w i t h  c e r t a i n  
r e q u i r e m e n t s  w i t h i n  t h e  p r e v i o u s  2 4  
m o n t h s  a n d  p r o h i b i t  ^ > t n l e  a p p r o v a l  o f  
N A T C E P s  a n d  C E P s  o f f e r e d  b y  o r  i n  
c e r t a i n  f a c i l i t i e s .  ( S u c t i o n s  4 0 0 8 ( h ) ( 1 ) ( F )  
a n d  4 8 0 1 ( a ) ( 0 ) . )

•  C l a r i f i e d  s e c t i o n s  1 8 1 9 ( f ) ( 2 ) ( B ) ( i i i )  
a n d  1 9 1 9 ( f ) ( 2 ) ( B ) ( i i i )  o f  t h e  A c t  t o  
i n d i c a t e  t h a t  S t a t e s  m a y  n o t  d e l e g a t e ,  
t h r o u g h  s u b c o n t r a c t  o r  o t h e r w i s e ,  
d e t e r m i n a t i o n s  o f  c o m p e t e n c y  t o  
f a c i l i t i e s .  ( S e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( G )  a n d  
4 8 0 1 ( a ) ( 7 ) . )

•  A m e n d e d  s e c t i o n  1 9 0 3 ( a ) ( 2 ) ( B )  o f  
t h e  A c t  t o  e x t e n d  t h e  p e r i o d  f o r  w h i c h  

e n h a n c e d  m a t c h i n g  r a t e s  a r t  a v a i l a b l e  
t h r o u g h  c a l e n d a r  q u a r t e r s  b e g i n n i n g  
b e f o r e  O c t o b e r  1 , 1 9 9 0 .  ( S e c t i o n  
4 8 0 1 ( a ) ( 8 ) . )

I I .  P r o p o s e d  R e g u l a t i o n s

O n  M a r c h  2 3 , 1 9 9 0 .  w e  p u b l i s h e d  i n  
t h e  F e d e r a l  R e g i s t e r  ( 5 5  F R  1 0 9 3 1 )  a  
n o t i c e  o f  p r o p o s e d  r u l e m a k i n g  ( N P R M )  
t o  s o l i c i t  c o m m e n t s  o n  p r o p o s e d  
m o d i f i c a t i o n s  t o  M e d i c a r e  a n d  M e d i c a i d  
r e g u l a t i o n s  p e r t a i n i n g  t o  f a c i l i t i e s .  T h e  
N P R M  p r o p o s e d  c h a n g e s  l o  i n c o r p o r a t e ,  
i n  p a r t ,  s e c t i o n s  4 2 0 1 ( a )  a n d  4 2 1 1 ( a )  o f  
O B R A  ' 8 7  a n d  s e c t i o n  0 9 0 1 ( b )  o f  O B R A  
' 0 9 .  O B R A  * 8 7 ,  a s  a m e n d e d  b y  O B R A  ' 8 9 .  
a d d e d  n e w  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) .
1 8 1 9 ( e ) ( 1 ) ,  1 0 1 9 ( 0 ( 2 ) .  1 9 1 9 ( b ) ( 5 ) ,
1 9 1 9 ( e ) ( 1 ) ,  a n d  1 9 1 9 ( 0 ( 2 )  ! o  t h e  A c t ,  a s  
d i s c u s s e d  a b o v e ,  t h a t  r e q u i r e  t h e  
S e c r e t a r y  t o  e s t a b l i s h  s t u n d u r d s  f o r  
t r a i n i n g  a n d  c o m p e t e n c y  o f  n u r s e  a i d e s ,  
r e q u i r e  S t a l e s  t o  g r a n t  a p p r o v a l s  o f  
C E P s  a n d  N A T C E P s  o n l y  i n  a c c o r d a n c e  
w i t h  t h o s e  s t a n d a r d s ,  u n d  r e q u i r e  t h u t  
S t a t e s  r e v i e w  a n d  a p p r o v e  N A T C E P s  
a n d  C E P s .  T h e  f a i l u r e  o f  t h e  S e c r e t a r y  t o

i s s u e  r e q u i r e m e n t s  d o e s  r o t  r e l i e v e  
S t a t e s  o f  t h e i r  r e s p o n s i b i l i t y  t o  s p e c i f y  
p r o g r a m s  t h a t  m e e t  t h e  r e q u i r e m e n t s  o f  
s e c t i o n s  1 0 1 9 ( f ) ( 2 )  a n d  1 9 1 9 ( 0 ( 2 )  o f  t h e  
A c t .  ( P r i o r  t o  t h e  e n a c t m e n t  o f  O B R A  
' 9 0 .  S t a t e s  w e r e  r e q u i r e d  t o  s p e c i f y  
t h o s e  p r o g r a m s  t h a t  t h e y  a p p r o v e  a s  
m e e t i n g  t h e  r e q u i r e m e n t s  o f  s e c t i o n s  
1 8 1 9 ( f ) ( 2 ) ( A )  ( i )  a n d  ( i i )  a n d  1 9 1 9 ( f ) ( 2 ) ( A )
( i )  a n d  ( i i )  o f  t h e  A c t .  S e c t i o n s  
4 0 0 8 ( h ) ( 2 ) ( J )  a n d  4 8 0 l ( c ) ( 1 8 )  o f  O B R A  ' 9 0  
i n d i c a t e  t h a t  S t a t e s  m u s t  c o n s i d e r  a l l  o f  
t h e  r e q u i r e m e n t s  o f  s e c t i o n s  1 8 1 9 ( 0 ( 2 )  
a n d  1 9 1 9 ( 0 ( 2 )  o f  t h e  A c t  i n  a p p r o v i n g  
p r o g r a m s .  S e c t i o n s  4 0 0 8 ( h ] ( 2 ) ( J )  a n d  
4 8 0 1 { e ) ( 1 8 )  o f  O B R A  ' 9 0  h a v e  a  s t a t u t o r y  
e f f e c t i v e  d a t e  o f  J a n u a r y  1 , 1 9 8 9 . )

T o  i m p l e m e n t  t h e  O B R A  ' 8 7  a n d  
O B R A  ' 8 9  p r o v i s i o n s ,  w e  p r o p o s e d  t o  
a m e n d  t h e  M e d i c a r e  a n d  M e d i c a i d  
r e g u l a t i o n s  u n d e r  4 2  C F R  p a r t s  4 3 1 , 4 3 3 ,  
a n d  4 8 3  t o —

•  A m e n d  P a r t  4 3 1 .  S t a t e  O r g a n i z a t i o n  
a n d  G e n e r a l  A d m i n i s t r a t i o n ,  t o  a d d  a  
n e w  §  4 3 1 . 1 2 0 ,  S t a t e  r e q u i r e m e n t s  w i t h  
r e s p e c t  t o  n u r s i n g  f a c i l i t i e s ,  w h i c h  
s p e c i f i e s  S t a t e  M e d i c a i d  a g e n c y  
r e s p o n s i b i l i t i e s  w i t h  r e s p e c t  t o  s t a t u t o r y  
r e q u i r e m e n t s  i n  s e c t i o n s  1 2 0 1 ( a )  a n d  
4 2 1 1 ( a )  o f  O B R A  ' 8 7 .

•  A m e n d  P a r t  4 3 3 ,  S t a t e  F i s c a l  
A d m i n i s t r a t i o n ,  b y  r e v i s i n g  §  4 3 3 . 1 5  t o  
s p e c i l y  t h e  F F P  r a t e s  f o r  a d m i n i s t r a t i o n  
a s s o c i a t e d  w i t h  N A T C E P s  a n d  C E P s  
s p e c i f i e d  i n  O B R A  ' 8 9 .

•  A m e n d  P a r t  4 8 3 ,  s u b p a r t  B ,  
R e q u i r e m e n t s  f o r  S l a t e s  a n d  L o n g - T e r m  
C a r e  F a c i l i t i e s ,  b y  r e v i s i n g  §  4 0 3 . 7 5 ( g )  t o  
r e f l e c t  s t a t u t o r y  i m p l e m e n t a t i o n  d a t e s  
a n d  o t h e r  w a y s  n u r s e  a i d e  c o m p e t e n c y  
c a n  b e  e s t a b l i s h e d ,  a s  r e q u i r e d  b y  
O B R A  ' 8 9 .

•  F u r t h e r  a m e n d  p a r t  4 8 3  b y  
r e d e s i g n a t i n g  e x i s t i n g  s u b p a r t  D .  w h i c h  
c o n c e r n s  i n t e r m e d i a t e  c a r e  f a c i l i t i e s  f o r  
t h e  m e n t a l l y  r e t a r d e d ,  a s  s u b p a r t  I .  a n d  
e s t a b l i s h  a  n e w  s u b p a r t  D  e n t i t l e d ,  
R e q u i r e m e n t s  T h a t  M u s t  B e  M e t  b y  
S t a t e s  a n d  S t a t e s '  A g e n c i e s ;  N u r s e  A i d '  
T r a i n i n g  a n d  C o m p e t e n c y  E v a l u a t i o n .
W e  p r o p o s e d  t h a t  t h e  s u b p a r t  w o u l d  
c o n t a i n  § §  4 8 3 . 1 5 0  t h r o u g h  4 8 3 . 1 5 8 .  
w h i c h  s p e c i f y  S t a t o  r e q u i r e m e n t s  w i t h  
r e s p e c t  t o  n u r s e  a i d e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  a n d  e s t a b l i s h i n g  
a  n u r s e  a i d e  r e g i s t r y .

F o l l o w i n g  i s  a  s u m m a r y  o f  s  m a j o r  
p r o p o s e d  r e q u i r e m e n t s  t i n d e r  p a r t  4 8 3 .

•  I n  §  4 8 3 . 7 5 ( g ) ,  L e v e l  D  r e q u i r e m e n t  
R e q u i r e d  t r u i n i n g  o f  n u r s e  a i d e s ,  w e  
p r o p o s e d  t h a t —

E f f e c t i v e  O c t o b e r  1 . 1 9 9 0 ,  a  f a c i l i t y  
m u s t  n o t  u s e  a n y  i n d i v i d u a l  w o r k i n g  i n  
t h e  f a c i l i t y  a a  a  n u r s e  a i d e  f o r  m o r e  t h a n  
f o u r  m o n t h s  u n l e s s  t h a t  i n d i v i d u a l  i s  
c o m p e t e n t  t o  p r o v i d e  n u r s i n g  a n d  
n u r s i n g - r e l a t e d  s e r v i c e s ;  h a s  c o m p l e t e d  
a  N A T C E P  o r  C F P  a p p r o v e d  b y  I h e
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S t u t e  a s  m e e t i n g  r e q u i r e m e n t s  w e  
s p e c i f i e d  i n  r e g u l a t i o n s ;  o r  h a s  b e e n  
d e e m e d  c o m p e t e n t  a s  p r o v i d e d  i n  o u r  
r e g u l a t i o n s .

E f f e c t i v e  J a n u a r y  ■ , 1 9 9 0 ,  a  f a c i l i t y  
m u s t  p r o v i d e ,  f o r  i n d i v i d u a l s  u s e d  a s  
n u r s e  a i d e s ,  u  C E P  a p p r o v e d  b y  t h e  
S t a t e ,  a n d  p r e p a r a t i o n  n e c e s s a r y  f o r  t h e  
i n d i v i d u a l  t o  c o m p l e t e  t h e  p r o g r a m  b y  
O c t o b e r  1 , 1 9 9 0 .

E f f e c t i v e  O c t o b e r  1 , 1 9 9 0 ,  u  f a c i l i t y  
m u s t  p e r m i t  a n  i n d i v i d u a l  t o  s e r v e  u s  a  
n u r s e  u i d e  o r  p r o v i d e  s e r v i c e s  o f  a  t y p e  
f o r  w h i c h  t h e  i n d i v i d u a l  h a s  n o t  
d e m o n s t r a t e d  c o m p e t e n c e  o n l y  w h e n  
t h e  i n d i v i d u a l  i s  i n  a  N A T C E P  o r  a  C E P  
a p p r o v e d  b y  t h e  S t a t e ;  a n d  t h e  f a c i l i t y  
h a s  a s k e d  u n d  n o t  y e t  e v a l u a t e d  a  r e p l y  
f r o m  t h e  S t a t e  r e g i s t r y  f o r  i n f o r m a t i o n  
c o n c e r n i n g  I h e  i n d i v i d u a l .

E f f e c t i v e  O c t o b e r  1 , 1 9 9 0 .  w h e n  a n  
i n d i v i d u a l  h a s  n o t  p e r f o r m e d  p a i d  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s  F o r  a  
c o n t i n u o u s  p e r i o d  o f  2 4  c o n s e c u t i v e  
m o n t h s  s i n c e  t h e  m o s t  r e c e n t  c o m p l e t i o n  
o f  a  N A T C E P .  t h e  f u c i l i t y  m u s t  r e q u i r e  
t h e  i n d i v i d u a l  t o  c o m p l e t e  a  n e w  
N A T C E P .  E f f e c t i v e  O c t o b e r  1 , 1 9 9 0 .  t h e  
f a c i l i t y  m u s t  p r o v i d e  r e g u l a r  
p e r f o r m a n c e  r c v i e ’  / a n d  r e g u l a r  i n -  
s e r v i c e  e d u c a t i o n  t o  e n s u r e  t h a t  
i n d i v i d u a l s  u s e d  a s  n u r s e  a i d e s  a r e  
c o m p e t e n t  t o  p e r f o r m  s e r v i c e s  a s  n u r s e  
a i d e s .  W e  p r o p o s e d  t h a t  i n - s e r v i c e  
e d u c a t i o n  m u s t  i n c l u d e  t r a i n i n g  f o r  
i n d i v i d u a l s  p r o v i d i n g  n u r s i n g  a n d  
n u r s i n g - r e l a t e d  s e r v i c e s  t o  r e s i d e n t s  
w i t h  c o g n i t i v e  i m p a i r m e n t s .

F o r  p u r p o s e s  o f  o u r  r e q u i r e m o n t s ,  w e  
i n t e n d  f o r  t h e  t e r m  " n u r s e  a i d e "  t o  m e a n  
a n y  i n d i v i d u a l  p r o v i d i n g  n u r s i n g  o r  
n u r s i n g - r e l a t e d  s e r v i c e s  t o  r e s i d e n t s  i n  a  
f a c i l i t y ,  e x c e p t  t h a t  t h i s  d e f i n i t i o n  d o e s  
n o t  i n c l u d e  a n  i n d i v i d u a l  w h o  
v o l u n t e e r s  t o  p r o v i d e  s u c h  s e r v i c e s  
w i t h o u t  p a y .

•  I n  n e w  §  4 0 3 , 1 5 0 ,  D e e m e d  m e e t i n g  
o f  r e q u i r e m e n t s ,  w a i v e r  o f  r e q u i r e m e n t s ,  
w c  p r o p o s e d  t h r e e  e x c e p t i o n s  t o  t h e  
r e q u i r e m e n t s  t h a t  a l l  a i d e s  c o m p l e t e  a  
N A T C E P  o r  C E P  a p p r o v e d  b y  I h e  S t a t e .  
S p e c i f i c a l l y ,  w e  p r o p o s e d  t o  a l l o w  u n  
i n d i v i d u a l  t o  b e  c o n s i d e r e d  t o  m e e t  t h e  
r e q u i r e m e n t s  o f  c o m p l e t i n g  a  N A T C E P  
a p p r o v e d  b v  t h e  S t a t e  u n d e r  s e c t i o n s  
1 0 1 9 ( e ) ( 1 ) ( A )  o r  1 9 1 9 ( e ) ( 1 ) ( A )  o f  t h e  A c t  
i f  e i t h e r  ( 1 )  t h e  a i d e  w o u l d  h a v e  
s a t i s f i e d  t h e  r e q u i r e m e n t  u s  o f  J u l y  1 ,  
1 9 0 9 ,  i f  a  n u m b e r  o f h o u r s  ( n o t  l e s s  t h a n  
l i O  h o u r s )  w e r e  s u b s t i t u t e d  f o r  " 7 5  
h o u r s ”  i n  s e c t i o n  1 0 1 9 ( f ) ( 2 )  a n d  
1 9 1 9 ( , r) ( 2 )  o f  t h e  A c t ,  r e s p e c t i v e l y ,  o n d  i f  
I h e  a i d e  h a d  r e c e i v e d ,  b e f o r e  J u l y  1 ,
1 9 0 9 ,  a t  l e a s t  t h e  d i f f e r e n c e  i n  t h e  
n u m b e r  o f  h o u r s  i n  t h e  c o u r s e  n n d  7 5  
h o a r s  i n  s u p e r v i s e d  p r a c t i c a l  n u r e e  u i d e  
t r a i n i n g  o r  i n  r e g u l a r  i n - s e r v i c e  n u r s e  
a i d e  e d u c a t i o n ;  o r  ( 2 )  I h e  a i d e  w a s  
f o u n d  c o m p e t e n t  ( w h e t h e r  o r  n o t  h y  t h e

S t a t e ) ,  b e f o r e  J u l y  1 , 1 9 0 9 ,  u f t e r  t h e  
c o m p l e t i o n  o f  a  c o u r s e  o f  n u r s e  a i d e  
t r a i n i n g  o f  a t  l e a s t  1 0 0  h o u r s  d u r a t i o n .

W e  a l s o  p r o p o s e d  i n  §  4 0 3 . 1 5 0  t h a t  a  
S t a t e  m a y  w a i v e  t h e  r e q u i r e m e n t  f o r  a n  
i n d i v i d u a l  t o  c o m p l e t e  a  C E P  a p p r o v e d  
b y  t h e  S t a t e  i f  t h a t  i n d i v i d u a l  c a n  p r o v e  
t o  t h e  s a t i s f a c t i o n  o f  t h e  S t a t e  t h a t  h e  o r  
s h e  h a s  s e r v e d  n s  a  n u r s e  a i d e  a t  o n e  o r  
m o r e  f a c i l i t i e s  o f  t h e  s a m e  e m p l o y e r  i n  
t h e  S t a t e  f o r  a t  l e a s t  2 4  c u n s e c u t i v e  
m o n t h s  b e f o r e  D e c e m b e r  1 9 , 1 9 8 9  ( t h e  
d a t e  o f  t h e  e n a c t m e n t  o f  O B R A  ’ 8 9 ) .

•  W e  p r o p o s e d  t o  a d d  a  n e w  
§  4 8 3 . 1 5 1 ,  S t a l e  r e v i e w  a n d  a p p r o v a l  o f  
n u r s e  a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  p r o g r a m s ,  w h i c h  w o u l d  
c o n t a i n  r e q u i r e m e n t s  f o r :  S t a t e  r e v i e w  
a n d  a d m i n i s t r a t i o n ;  a p p r o v a l  o f  
p r o g r a m s  n o t  o f f e r e d  b y  t h e  S t a t e ;  
t i m e l y  a c t i o n  o n  r e q u e s t s  f o r  a p p r o v a l ;  
l e n g t h  o f  t h e  a p p r o v a l  p e r i o d ;  a n d  
w i t h d r a w a l  o f  a p p r o v a l .

W e  p r o p o s e d  t o  r e q u i r e  t h a t  t h e  S t a t e  
o f f e r  a  N A T C E P  a n d / o r  a  C E P ,  a n d / o r  
s p e c i f y  S t a t e - a p p r o v e d  N A T C E P s  o r  
C E P s  t h a t  m e e t  t h e  r e q u i r e m e n t s  o f  o u r  
r e g u l a t i o n s  r,t §  4 8 3 . 1 5 2  o r  §  4 8 3 . 1 5 4  
( s u m m a r i z e d  b e l o w ) ,

W c  p r o p o s e d  t h a t  t h e  S t a t e  m a y  n o t  
d e l e g a t e  o r  s u b c o n t r a c t  t h e  a p p r o v a l  o f  
N A T C E P s  o r  C E P s  t o  a n  e n t i t y  o u t s i d e  
o f  t h e  S t a t e  g o v e r n m e n t ,  a n d  t h u t .  it  t h e  
S t a t e  d o e s  n o t  c h o o s e  t o  o f f e r  o n e  o r  
b o t h  o f  t h e  p r o g r a m s  s p e c i f i e d  i n  t h i s  
s e c t i o n ,  t h e  S t a t e  s u r v e y  a g e n c y  o r  
a n o t h e r  S t a t e  g o v e r n m e n t  e n t i t y  m u s t  
r e v i e w  a n d  a p p r o v e  o r  d i s a p p r o v e  
N A T C E P s  a n d  C E P s  w h e n  r e q u e s t e d  t o  
d o  s o  b y  a  M e d i c a r e  p a r t i c i p a t i n g  S N F  
o r  a  M e d i c a i d  p a r t i c i p a t i n g  N F .  W e  
f u r t h e r  p r o p u s e d  t h a t  t h e  S t a t e  s u r v e y  
a g e n c y ,  i n  t h e  c o u r s e  o f  a l l  s u r v e y s ,  
d e t e r m i n e  w h e t h e r  t h e  n u r s e  a i d e  
t r a i n i n g  n n d  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t s  o f  §  4 8 3 . 7 5 ( g )  a r e  m e t .

W e  p r o p o s e d  t o  r e q u i r e  t h a t  b e f o r e  a  
S l a t e  a p p r o v e s  a  N A T C E P  o r  a  C E P ,  t h e  
S t a t e  m u s t  m a k e  u t  l e a s t  o n e  o n - s i t e  
v i s i t  t o  t h e  e n t i t y  p r o v i d i n g  t h e  t r a i n i n g  
o r  p e r f o r m i n g  t h e  c o m p e t e n c y  
e v a l u a t i o n ;  d e t e r m i n e  w h e t h e r  t h e  
N A T C E P  o r  C F . P  m e e t s  t h e  c o u r s e  
r e q u i r e m e n t s  o f  §  4 8 3 . 1 5 2  o r  §  4 0 3 . 1 5 4 ,  
r e s p e c t i v e l y ;  n n d  n o t  u p p r o v e  a  
N A T C E P  p e r f o r m e d  b y  a  S N F  o r  N F  t h a t  
h a s  b e e n  o u t  o f  c o m p l i a n c e  w i t h  u n y  
r e q u i r e m e n t  f o r  p a r t i c i p a t i o n  w i t h i n  a n y  
o f  t h e  2 4  c o n s e c u t i v e  m o n t h s  p r i o r  t o  t h e  
S t a t e ' s  r e v i e w  o f  t h e  f a c i l i t y - b a s e d  
p r o g r a m .

W e  p r o p o s e d  t o  r e q u i r e  t h e  S t a l e  t o  
r e s p o n d  t o  a  f a c i l i t y ' s  r e q u e s t  f o r  r e v i e w  
a n d  a p p r o v a l  o f  a  N A T C E P  o r  C E P  
w i t h i n  9 9  d a y s  o f  I h e  d a l e  o f  t h e  
f a c i l i t y ' s  r e q u e s t ,  o r  w i t h i n  9 0  d a y s  o f  
I h e  r e c e i p t  o f  a d d i t i o n a l  I n f o r m a t i o n  
r e q u e s t e d  b y  t h e  S t a t e .

T h e  S l a t e  w o u l d  n o t  b e  p e r m i t t e d  l o  
g r a n t  a p p r o v a l  o f  a  p r o g r u m  f o r  a  p e r i o d  
l o n g e r  t h a n  t w o  y e a r s  a n d  m u s t  
w i t h d i o w  a p p r o v a l  o f u  f u c i l i l y - b a s e d  
N A T C E P  w h e n  i t  d e t e r m i n e s  t h a t  t h e  
f a c i l i t y  i s  o u t  o f  c o m p l i a n c e  w i t h  a  
r e q u i r e m e n t  f o r  p a r t i c i p a t i o n ,  a s  
s p e c i f i e d  i n  p a r t  4 0 3 ,  s u b p a r t  B ;  o r  t h e  
e n t i t y  p r o v i d i n g  t h e  p r o g r a m  r e f u s e s  t o  
p e r m i t  u n a n n o u n c e d  v i s i t s  b y  t h e  S t a t e  
t o  r e v i e w  t h e  p r o g r a m .  T h e  S t u t e  m a y  
w i l h d r u w  a p p r o v a l  o f  a  N A T C E P  o r  C E P  
i f  i t  d e t e r m i n e s  t h a t  t h e  p r o g r a m s  f a i l  t o  
m e e t  a n y  o f  t h e  a p p l i c a b l e  r e q u i r e m e n t s  
n f  § §  4 0 3 . 1 5 2  o r  4 0 3 . 1 5 4 .

•  I n  §  4 0 3 . 1 5 2 ,  R e q u i r e m e n t s  f o r  
a p p r o v a l  o f  a  n u r s e  a i d e  t r a i n i n g  a n d  
c o m p e t e n c y  e v a l u a t i o n  p r o g r a m ,  w c  
p r o p o s e d  t h e  r e q u i r e m e n t s  t h u t  m u s t  b n  
m e t  b y  a  N A T C E P  t h a t  i s  o f f e r e d  o r  
a p p r o v e d  b y  a  S t a t e .  S p e c i f i c a l l y ,  w e  
p r o p o s e d  t h a t  f o r  a  n u r s e  a i d e  t r a i n i n g  
a n d  c o m p e t e n c y  e v a l u a t i o n  p r o g r a m  t o  
b e  a p p r o v e d  b y  t h e  S t a t e ,  i t  m u s t ,  a t  a  
m i n i m u m ,  c o n s i s t  o f  n o  l e s s  t h a n  7 5  
h o u r s  o f  t r a i n i n g ;  i n c l u d e  a t  l e a s t  t h e  
s u b j e c t s  s p e c i f i e d  i n  §  4 0 3 . 1 5 2 ( b ) ;  a n d  
i n c l u d e  a t  l e a s t  1 6  h o u r s  o f  s u p e r v i s e d  
p r a c t i c a l  t r a i n i n g ,  w h i c h  w e  p r o p o s e d  t o  
d e f i n e  n s  t r a i n i n g  i n  a  c l i n i c a l  s e t t i n g  i n  
w h i c h  t h e  t r a i n e e  d e m o n s t r a t e s  
k n o w l e d g e  w h i l e  p e r f o r m i n g  t a s k s  o n  a n  
i n d i v i d u a l  u n d e r  t h e  d i r e c t  s u p e r v i s i o n  
o f  a  r e g i s t e r e d  n u r s e  ( R N )  o r  a  l i c e n s e d  
p r a c t i c a l  n u r s e  ( L P N ) .

T h e  t r a i n i n g  o f  n u r s e  a i d e s  w o u l d  b e  
r e q u i r e d  t o  b e  p e r f o r m e d  b y  o r  u n d e r  t h e  
g e n e r a l  s u p e r v i s i o n  o f  a n  R N  w h o  h a s  a  
m i n i m u m  o f  t w o  y e a r s  o f  n u r s i n g  
e x p e r i e n c e ,  a t  l e a s t  o n e  y e a r  o f  w h i c h  
m u s t  b e  i n  t h e  p r o v i s i o n  o f  l o n g - t e r m  
c a r e  s e r v i c e s .  I n  a  f a c i l i t y - b a s e d  
p r o g r a m ,  w e  w o u l d  p e r m i t  t h e  t r a i n i n g  
o f  n u r s e  a i d e s  t o  b e  p e r f o r m e d  b y  o r  
u n d e r  t h e  s u p e r v i s i o n  o f  t h e  d i r e c t o r  o f  
n u r s i n g  f o r  t h e  f a c i l i t y .  W e  w o u l d  
r e q u i r e  t h a t  a  N A T C E P  c o n t a i n  
c o m p e t e n c y  e v a l u a t i o n  p r o c e d u r e s  t h a t  
a r e  s p e c i f i e d  i n  §  4 8 3 . 1 5 4 .

T o  b e  a p p r o v e d  b y  t h e  S t a t e ,  w e  
p r o p o s e d  t o  r e q u i r e  t h a t  t h e  c u r r i c u l u m  
o f  t h e  n u r s e  a i d e  t r a i n i n g  p r o g r a m  
i n c l u d e  a t  l e a s t  1 6  h o u r s  o f  t r u i n i n g  i n  
I h e  f o l l o w i n g  a r e a s  p r i o r  t o  a n y  d i r e c t  
c o n t a c t  w i t h  a  r e s i d e n t :

C o m m u n i c a t i o n  u n d  i n t e r p e r s o n a l  
s k i l l s ;  I n f e c t i o n  c o n t r o l ;  S a f e t y /  
e m e r g e n c y  p r o c e d u r e s ;  P r o m o t i n g  
r e s i d e n t s '  i n d e p e n d e n c e ;  a n d  R e s p e c t i n g  
r e s i d e n t s '  r i g h t s .

T h e  r e m a i n d e r  o f  t h e  7 5  h o u r s  o f  
t r u i n i n g  w o u l d  b e  r e q u i r e d  t o  i n c l u d e :  

B a s i c  n u r s i n g  s k i l l s :
— T a k i n g  u n d  r e c o r d i n g  v i t a l  s i g n s ;
— M e a s u r i n g  a n d  r e c o r d i n g  h e i g h t  a n d  

w e i g h t ;
— C a r i n g  f o r  t h o  r e s i d e n t s '  e n v i r o n m e n t ;
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— R e c o g n i z i n g  a b n o r m a l  s i g n s  a n d  
s y m p t o m s  o f  c o m m o n  d i s e a s e s  n n d  
c o n d i t i o n s ;  a n d  

— C a . i n g  f o r  r e s i d e n t s  w h e n  d e a t h  i s  
i m m i n e n t .  P e r s o n a l  c a r e  s k i l l s ,  
i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o :  

— B a t h i n g ;
— G r o o m i n g ,  i n c l u d i n g  m o u t h  c a r e ;
— D r e s s i n g ;
— Toile ting ;
— A s s i s t i n g  w i t h  e a t i n g  a n d  h y d r a t i o n ;  
— P r o p e r  f e e d i n g  t e c h n i q u e s ;
— S k i n  c a r e ;  a n d
— T r a n s f e r s ,  p o s i t i o n i n g ,  a n d  t u r n i n g .

M e n t a l  h e a l t h  a n d  s o c i a l  s e r v i c e  
n e e d s :
— M o d i f y i n g  u i d e ' s  b e h a v i o r  i n  r e s p o n s e  

t o  r e s i d e n t s '  b e h a v i o r ;
— I d e n t i f y i n g  d e v e l o p m e n t a l  t a s k s  

a s s o c i a t e d  w i t h  t h e  a g i n g  p r o c e s s ;
— B e h a v i o r  m a n a g e m e n t  b y  r e i n f o r c i n g  

a p p r o p r i a t e  b e h a v i o r  a n d  r e d u c i n g  o r  
e l i m i n a t i n g  i n a p p r o p r i a t e  b e h a v i o r ;

— A l l o w i n g  t h e  r e s i d e n t  t o  m a k e  
p e r s o n n l  c h o i c e s ,  p r o v i d i n g  a n d  
r e i n f o r c i n g  o t h e r  b e h a v i o r  c o n s i s t e n t  
w i t h  t h e  r e s i d e n t ’ s  d i g n i t y ;  a n d  

— U s i n g  t h e  r e s i d e n t ’ s  f a m i l y  a s  a  s o u r c e  
o f  e m o t i o n a l  s u p p o r t .
C a r e  o f  c o g n i t i v e l y  i m p a i r e d  

r e s i d e n t s :
— T e c h n i q u e s  f o r  a d d r e s s i n g  t h e  u n i q u e  

n e e d s  a n d  b e h a v i o r s  o f  i n d i v i d u a l s  
w i t h  d e m e n t i a  ( A J z h e i m e r ' s  a n d  
o t h e r s ) ;

— C o m m u n i c a t i n g  w i t h  c o g n i t i v e l y  
i m p a i r e d  r e s i d e n t s ;

— U n d e r s t a n d i n g  t h e  b e h a v i o r  o f  
c o g n i t i v e l y  i m p a i r e d  r e s i d e n t s ;

— A p p r o p r i a t e  r e s p o n s e s  t o  t h e  b e h a v i o r  
o f  c o g n i t i v e l y  i m p a i r e d  r e s i d e n t s ;  a n d  

— M e t h o d s  o f  r e d u c i n g  t h e  e f f e c t s  o f  
c o g n i t i v e  i m p a i r m e n t s .
B a s i c  r e s t o r a t i v e  s e r v i c e s :

— T r a i n i n g  t h e  r e s i d e n t  i n  s e l f  c a r e  
a c c o r d i n g  t o  t h e  r e s i d e n t ’ s  a b i l i t i e s ;

— U s e  o f  a s s i s t i v e  d e v i c e s  i n  
t r a n s f e r r i n g ,  a m b u l a t i o n ,  e a t i n g ,  a n d  
d r e s s i n g ;

— M a i n t e n a n c e  o f  r a n g e  o f  m o t i o n ;
— P r o p e r  t u r n i n g  a n d  p o s i t i o n i n g  i n  b e d  

a n d  c h u i r ;
— B o w e l  a n d  b l u d d e r  t r a i n i n g ;  n n d  
— C a r e  a n d  u s e  o f  p r o s t h e t i c  a n d  

o r t h o t i c  d e v i c e s .
R e s i d e n t s ’  R i g h t s ;

— P r o v i d i n g  p r i v a c y  a n d  m a i n t e n a n c e  o f  
c o n f i d e n t i a l i t y ;

— P r o m o t i n g  t h e  r e s i d e n t s ’  r i g h t  t o  m a k e  
p e r s o n a l  c h o i c e s  t o  a c c o m m o d u t o  
i h c i r  n e e d s ;

— G i v i n g  a s s i s t a n c e  i n  r e s o l v i n g  
g r i e v a n c e s  u n d  d i s p u t e s ;

— P r o v i d i n g  n e e d e d  a s s i s t a n c e  i n  g e t t i n g  
t o  u n d  p a r t i c i p a t i n g  i n  r e s i d e n t  n n d  
f a m i l y  g r o u p s  a n d  o t h e r  a c t i v i t i e s ;

— M a i n t a i n i n g  c o r e  a n d  s e c u r i t y  o f  
r e s i d e n t s ’ p e r s o n a l  p o s s e s s i o n s ;

— P r o v i d i n g  c a r e  w h i c h  m a i n t a i n s  t h e  
r e s i d e n t  f r e e  f r o m  a b u s e ,  
m i s t r e a t m e n t ,  a n d  n e g l e c t ,  a n d  t h e  
n e e d  t o  r e p o r t  a n y  s u c h  i n s t a n c e  t o  
a p p r o p r i a t e  f a c i l i t y  s t a f f ;  a n d  

— M a i n t a i n i n g  t h e  r e s i d e n t ' s  
e n v i r o n m e n t  o n d  c a r e  t o  a v o i d  t h e  
n e e d  f o r  r e s t r a i n t s .
W e  p r o p o s e d  t h a t  n o  n u r s e  a i d e  m a y  

b e  c h a r g e d  f o r  a n y  p o r t i o n  o f  a  
N A T C E P ,  i n c l u d i n g  a n y  f e e s  f o r  
t e x t b o o k s  o r  o t h e r  r e q u i r e d  c o u r s e  
m a t e r i a l s .

•  I n  §  4 0 3 . 1 5 4 ,  N u r s e  a i d e  c o m p e t e n c y  
e v a l u a t i o n  p r o g r a m s ,  w e  p r o p o s e d  t o  
i n c l u d e  t h e  r e q u i r e m e n t s  f o r  N A T C E P s  
t o  b e  o f f e r e d  o r  a p p r o v e d  b y  t h e  S t a t e .  
W e  w o u l d  r e q u i r e  t h a t  t h e  S t a t e  i n f o r m  
i n  a d v a n c e  a n y  i n d i v i d u a l  w h o  t a k e s  I h e  
c o m p e t e n c y  e v a l u a t i o n  i h a t  a  r e c o r d  o f  
t h e  s u c c e s s f u l  c o m p l e t i o n  o f  t h e  
e v a l u a t i o n  w i l l  b e  i n c l u d e d  i n  t n e  S t a t e ' s  
n u r s e  a i d e  r e g i s t r y  e s t a b l i s h e d  u n d e r  
§  4 0 3 . 1 5 G .

W e  p r o p o s e d  t h a t  t h e  c o m p e t e n c y  
e v a l u a t i o n  m u s t  a l l o w  a n  a i d e  t o  
e s t a b l i s h  c o m p e t e n c y  t h r o u g h  m e t h o d s  
o t h e r  t h a n  p a s s i n g  a  w r i t t e n  
e x a m i n a t i o n ;  a d d r e s s  e a c h  c o u r s e  
r e q u i r e m e n t  s p e c i f i e d ;  b e  d e v e l o p e d  
f r o m  a  p o o l  o f  t e s t  q u e s t i o n s ,  o n l y  a  
p o r t i o n  o f  w h i c h  i s  u s e d  i n  a n y  o n e  
e x a m i n a t i o n ;  a n d  m a i n t a i n  t h e  i n t e g r i t y  
o f  e x a m i n a t i o n s  a n d  t h e  e x a m i n a t i o n  
p r o c e s s .  T h e  c o m p e t e n c y  e v a l u a t i o n  
m u s t  i n c l u d e  a  d e m o n s t r a t i o n  o f  t h e  
t a s k s  t h a t  t h e  i n d i v i d u a l  w i l l  b e  
e x p e c t e d  t o  p e r f o r m  a s  p a r t  o f  h i s  o r  h e r  
f u n c t i o n  b s  a  n u r s e  a i d e .

W e  p r o p o s e d  s p e c i f i c  r e q u i r e m e n t s  
t h a t  g o v e r n  t h e  a d m i n i s t r a t i o n  o f  t h e  
c o m p e t e n c y  e v a l u a t i o n .  W e  w o u l d  
r e q u i r e  t h a t  o n l y  t h e  S t a t e  o r a  S t a t e -  
a p p r o v e d  e n t i t y  w h i c h  i s  n e i t h e r  a  
M e d i c a r e  S N F  o r  a  M e d i c a i d  N F  
a d m i n i s t e r  a n d  e v a l u a t i o n  t h e  
c o m p e t e n c y  e v a l u a t i o n .  W e  w o u l d  
r e q u i r e  t h e  s k i l l s  d e m o n s t r a t i o n  p a r t  o f  
t h e  e v a l u a t i o n  h e  p e r f o r m e d  i n  a  f a c i l i t y  
o r  l a b o r a t o r y  s e t t i n g  c o m p a r a b l e  t o  t h e  
s e t t i n g  i n  w h i c h  t h e  i n d i v i d u a l  w i l l  
f u n c t i o n  a s  a  n u r s e  u i d e ,  a n d  b e  
a d m i n i s t e r e d  a n d  e v a l u a t e d  b y  a  
r e g i s t e r e d  n u r s e  w i t h  a t  l e a s t  o n e  y e a r ' s  
e x p e r i e n c e  i n  p r o v i d i n g  c a r e  o f  t h e  
e l d e r l y  o r  t h e  c h r o n i c a l l y  i l l  o f  a n y  a g e .

W e  p r o p o s e d  l h a t  n u r s e  a i d e s  m a y  b e  
p e r m i t t e d  t o  h a v e  t h e  c o m p e t e n c y  
e v a l u a t i o n  p e r f o r m e d  a t  t h e  f a c i l i t y  i n  
w h i c h  t h e y  a r e  o r  w i l l  b e  e m p l o y e d  
u n l e s s  t i i e  f a c i l i t y  i s  o u t  o f  c o m p l i a n c e  
w i t h  a n y  o f  t h e  r e q u i r e m e n t s  o f  
p a r t i c i p a t i o n  w i t h i n  a n y  o f  t h e  2 4  
m o n t h s  p r i o r  t o  t h e  e v a l u a t i o n s .  W e  
w o u l d  a u t h o r i z e  t h e  S t a t e  t o  p e r m i t  t h e  
e x a m i n a t i o n  t o  b e  p r o c t o r e d  b y  f a c i l i t y  
p e r s o n n e l  i f  t h o  S t a t e  f i n d s  t h a t  t h e  
p r o c e d u r e  a d o p t e d  b y  t h e  f a c i l i t y

e n s u r e s  t h a t  t h e  C E P  i s  s e c u r e  f r o m  
t a m p e r i n g :  i 3  s t a n d a r d i z e d  a n d  s c o r e d  
b y  a  t e s t i n g ,  e d u c a t i o n ,  o r  o t h e r  
o r g a n i z a t i o n  a p p r o v e d  b y  t h e  S t a l e :  n n d  
r e q u i r e s  n o  s c o r i n g  b y  t h e  f a c i l i t y  
p e r s o n n e l .  T h e  S t a t e  w o u l d  n o t  b e  
p e r m i t t e d  t o  h a v e  f a c i l i t y  p e r s o n n e l  
p r o c t o r  t h e  s k i l l s  d e m o n s t r a t i o n  p o r t i o n  
o f  t h e  e v a l u a t i o n .  T h e  S t a t e  w o u l d  b e  
r e q u i r e d  t o  r e t r a c t  t h e  r i g h t  t o  p r o c t o r  
n u r s e  a i d e  c o m p e t e n c y  e v a l u a t i o n s  f r o m  
f a c i l i t i e s  i n  w h i c h  t h e  S t a t e  f i n d s  a n y  
e v i d e n c e  o f  i m p r o p r i e t y ,  i n c l u d i n g  
e v i d e n c e  o f  t a m p e r i n g  b y  f a c i l i t y  s t a f f .

W e  w o u l d  p e r m i t  t h e  S t a t e  t o  
e s t a b l i s h  t h e  o v e r a l l  s t a n d a r d  f o r  
s a t i s f a c t o r y  c o m p l e t i o n  o f  i t s  a p p r o v e d  
C E P  b u t  w o u l d  r e q u i r e  S t a t e s ,  a t  a  
m i n i m u m ,  t o  r e q u i r e  t h e  i n d i v i d u a l  t o  
c o m p l e t e  s u c c e s s f u l l y  a l l  o f  t h e  p e r s o n a l  
c a r e  s k i l l s  s p e c i f i e d  i n  §  4 8 3 . 1 5 2 ( b ) ( 3 )  
a n d  u n y  o t h e r s  t h e y  w o u l d  b e  p e r m i t t e d  
t o  p e r f o r m  i n  t h e  f a c i l i t y .  W e  a l s o  
p r o p o s e d  t o  r e q u i r e  t h a t  a  r e c o r d  o f  
s u c c e s s f u l  c o m p l e t i o n  o f  t h e  C E P  b e  
i n c l u d e d  i n  t h o  n u r s e  a i d e  r e g i s t r y  
e s t a b l i s h e d  u n d e r  §  4 8 3 . 1 5 6  w i t h i n  3 0  
d a y s  o f  t h e  d a t e  t h e  i n d i v i d u a l  i s  f o u n d  
t o  b e  c o m p e t e n t .

W e  w o u l d  r e q u i r e  t h e  S t a t e  t o  a d v i s e  
a n y  i n d i v i d u a l  w h o  f a i l s  t o  c o m p l e t e  t h e  
e x a m i n a t i o n  s a t i s f a c t o r i l y  o f  t h e  a r e a s  
o f  i n a d e q u a c y  a n d  t h a t  h e  o r  s h e  h a s  a t  
l e a s t  t h r e e  o p p o r t u n i t i e s  t o  t a k e  t h e  
e v a l u a t ’ o n .  T h e  S t a t e  w o u l d  b e  
p e r m i t t e d  t o  i m p o s e  a  m a x i m u m  ( b u t  n o  
l e s s  t h a n  t h r e e )  u p o n  t h e  n u m b e r  o f  
t i m e s  a n  i n d i v i d u a l  m a y  a t t e m p t  t o  
c o m p l e t e  t h e  c o m p e t e n c y  e v a l u a t i o n  
s u c c e s s f u l l y .

» i n  §  4 0 3 . 1 5 0 ,  R e g i s t r y  o f  n u r s e  a i d e s ,  
w e  p r o p o s e d  r e q u i r e m e n t s  c o n c e r n i n g  
t h e  e s t a b l i s h m e n t ,  o p e r a t i o n  a n d  
c o n t e n t  o f  t h e  n u r s e  a i d e  r e g i s t r y ,  a n d  
d i s c l o s u r e  o f  i n f o r m a t i o n  f r o m  t h e  
r e g i s t r y  t o  f a c i l i t i e s  a n d  o t h e r  i n t e r e s t e d  
p a r t i e s .  W e  p r o p o s e d  t h a t  t h e  r e g i s t r y ,  
w h i c h  a t  S t a t e  o p t i o n  c o u l d  i n c l u d e  
h o m e  h e a l t h  a i d e s  w h o  h a v e  
s u c c e s s f u l l y  c o m p l e t e d  a  h o m e  h e a l t h  
a i d e  c o m p e t e n c y  e v a l u a t i o n  p r o g r a m  
a p p r o v e d  b y  t h e  S t a t e ,  b e  a c c e s s i b l e  t o  
t h e  p u b l i c  a n d  h e a l t h  p r o v i d e r s  o n  a  
f i x e d  s c h e d u l e  s e t  b y  t h e  S t a t e  o f  a t  
l e a s t  s i x  h o u r s  p e r  d a y  b e t w e e n  t h e  
h o u r s  o f  7  n . m .  n n d  6  p . m . ,  l o c a l  t i m e ,  
M o n d a y  t h r o u g h  F r i d a y ,  e x c e p t  f o r  S t u t e  
e n d  F e d e r a l  h o l i d a y s ,  a n d  n o t i f y  
f a c i l i t i e s  i n  a d v a n c e  o f  c h u n g e s  i n  t h e  
h o u r s  o f  o p e r a t i o n s ;  i n c l u d e  a  p r o c e s s  t o  
r e s p o n d  t i m e l y  t o  w r i t t e n  n n d  t e l e p h o n e  
i n q u i r i e s  t h a t  r e q u e s t  i n f o r m a t i o n  f r o m  
t h e  r e g i s t r y :  a n d  p r o v i d e  t h u t  a n y  
r e s p o n s e  t o  a n  i n q u i r y  t h a t  i n c l u d e s  a  
f i n d i n g  o f  a b u s e ,  n e g l e c t ,  o r  
m i s a p p r o p r i a t i o n  o f  p r o p e r t y  a l s o  
i n c l u d e  a n y  s t a t e m e n t  m a d e  b y  t h e  
n u r s e  a i d e  d i s p u t i n g  t h e  f i n d i n g .
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W e  w o u l d  p e r m i t  t h e  S t a t e  t o  c o n t r a c t  
t h e  d a i l y  o p e r a t i o n  a n d  m a i n t e n a n c e  o f  
t h e  r e g i s t r y  t o  a  n o n - S t a t e  e n t i t y ,  
p r o v i d e d  t h e  S t a t e  m a i n t a i n s  
a c c o u n t a b i l i t y  f o r  o v e r a l l  o p e r a t i o n  o f  
t h e  r e g i s t r y  a n d  c o m p l i a n c e  w i t h  o u r  
r e q u i r e m e n t s .  H o w e v e r ,  o n l y  t h e  S t a t e  
s u r v e y  a n d  c e r t i f i c a t i o n  •’ g e n c y  w o u l d  
b e  p e r m i t t e d  t o  p l a c e  f i n d i n g s  o f  a b u s e ,  
n e g l e c t ,  a n d  m i s a p p r o p r i a t i o n  o f  
p r o p e r t y  o n  t h e  r e g i s t r y .  W e  w o u l d  
r e q u i r e  t h a t  t h e  S l a t e  r e n e w  a  n u r s e  
a i d e ’ s  r e g i s t r a t i o n  a t  l e a s t  o n c e  e v e r y  
t w o  y e a r s  o r  a  s c h e d u l e  s e t  b y  t h e  
S l a t e .  T h e  S t a t e  w o u l d  b e  a l l o w e d  t o  
c h a r g e  r e g i s t r a t i o n  f e c 3  f r o m  i n d i v i d u a l s  
l i s t e d  i n  t h e  r e g i s t r y .

W e  p r o p o s e d  t h e  n u r s e  a i d e  r e g i s t r y  
a t  a  m i n i m u m  i n c l u d e  t h e  i n d i v i d u a l ' s  
f u l l  n a m e ,  m a i d e n  n a m e  n n d  a n y  o t h e r  
s u r n a m e s  u s e d ,  l a s t  k n o w n  h o m e  
a d d r e s s ,  a n d  d a l e  o f  b i r t h ;  t h e  
i n d i v i d u a l ' s  l a s t  k n o w n  e m p l o y e r  a n d  
t h e  d a t e  o !  h i r i n g  a n d  t e r m i n a t i o n  b y  
t h a t  e m p l o y e r ;  t h e  d a t e  t h a t  t h e  
i n d i v i d u a l  p a s s e d  t h e  c o m p e t e n c y  
e v a l u a t i o n  o r  a n  e x p l a n a t i o n  o f  h o w  t h e  
i n d i v i d u a l  m e t  t h e  c r i t e r i a  f o r  w a i v e r ,  
a n d  t h e  d a t e  o f  t h e  e x p i r a t i o n  o f  t h e  
i n d i v i d u a l ' s  c u r r e n t  r e g i s t r a t i o n ;  a n d  t h e  
n a m e  a n d  a d d r e s s  o f  t h e  e n t i t y  t h a t  
a d m i n i s t e r e d  t h e  c o m p e t e n c y  
e v a l u a t i o n .  W e  a l s o  p r o p o s e d  t o  r e q u i r e  
S t a t e s  t o  i n c l u d e  s p e c i f i e d  i n f o r m a t i o n  
o n  a n y  f i n d i n g  b y  t h e  S t a t e  o f  a b u s e ,  
n e g l e c t ,  o r  m i s a p p r o p r i a t i o n  o f  p r o p e r t y  
b y  u n  i n d i v i d u a l  n u r s e  a i d e .

T h e  S t a t e  c o u l d ,  a t  i t s  o p t i o n ,  e x c l u d e  
r e g i s t r y  e n t r i e s  f o r  i n d i v i d u a l s  w h o s e  
r e g i s ' r a t i o n s  h a v e  e x p i r e d  o r  f o r  
i n d i v i d u a l s  w h o  h a v e  c e a s e d  t o  f u n c t i o n  
a s  n u r s e  a i d e s ,  u n l e s s  t h e  r e g i s t r y  e n t r y  
i n c l u d e s  d o c u m e n t e d  f i n d i n g s  o f  a b u s e ,  
n e g l e c t ,  o r  m i s a p p r o p r i a t i o n  o f  p r o p e r t y .

W e  p r o p o s e d  t o  r e q u i r e  t h e  S t a t e  t o  
p r o v i d e  t h e  n u r s e  a i d e  w i t h  a  c o p y  o f  a i l  
i n f o r m a t i o n  c o n t a i n e d  i n  t h e  r e g i s t r y  
a n d  p e r m i t  t h e  n u r s e  a i d e  t o  c o r r e c t  a n y  
m i s s t a t e m e n t s  o r  i n a c c u r a c i e s .  T h e  
S t a l e  w o u l d  b e  r e q u i r e d  t o  t i m e l y  
d i s c l o s e  t o  a n y  r e q u e s t e r  w h e t h e r  a n  
i n d i v i d u a l  i s  i n c l u d e d  o n  t h e  r e g i s t r y ,  
t h e  d a t e  o f  I h e  c o m p e t e n c y  e v a l u a t i o n  
u n d  t h e  n a m e  o f  t h e  e n t i t y  t h a t  
p e r f o r m e d  ( h e  c o m p e t e n c y  e v a l u a t i o n .

•  I n  n e w  §  4 8 3 . 1 5 8 ,  w e  p r o p o s e d  t h a t  
n u r s e  a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  e x p e n d i t u r e s  a r e  S t a t e  
a d m i n i s t r a t i v e  c o s t s ,  a n d  c l a r i f i e d  t h a t  
F F P  i s  o n l y  a v a i l a b l e  f o r  t h e  t r a i n i n g  
u n d  c o m p e t e n c y  e v a l u a t i o n  o f  n u r s e  
a i d e s  w h o  a r e  e m p l o y e d  b y  a  f a c i l i t y  o r  
w h o  h a v e  a  c o m m i t m e n t  t o  b e  e m p l o y e d  
b y  a  f a c i l i t y .

III. D i s c u s s i o n  o f  C o m m e n t s

W e  r e c e i v e d  m o r e  t h a n  2 , 0 5 0  
c o m m e n t s  i n  r e s p o n s e  t o  t h e  M a r c h  2 3 ,  
1 0 9 0  p r o p o s e d  r u l e .  C o m m e n t s  w e r e

s u b m i t t e d  f r o m  S t a t e  a g e n c i e s ,  v a r i o u s  
a s s o c i a t i o n s  a n d  o r g a n i z a t i o n s  
r e p r e s e n t i n g  f a c i l i t i e s ,  a n d  m e d i c a l  a n d  
o t h e r  p r o f e s s i o n a l  i n d i v i d u a l s .  E x c e p t  
f o r  a  d i s c u s s i o n  o f  g e n e r a l  c o m m e n t s ,  
w e  s u m m a r i z e  b r i e f l y ,  i n  t h e  n u m e r i c a l  
o r d e r  o f  t h e  r e g u l a t i o n ,  t h e  p r o v i s i o n s  o f  
t h e  r u l e  g e n e r a t i n g  t h e  c o m m e n t s ,  
i n d i c a t e  i n d i v i d u a l  c o m m e n t s  a n d  
r e s p o n s e s ,  a n d  s u m m a r i z e  c h a n g e s ,  i f  
a n y ,  t o  o u r  r u l e s .

General Comments
Comment: A  f e w  c o m m e n t e r s  a s k e d  

t h a t  H C F A  d e l a y  i m p l e m e n t a t i o n  o f  
t h e s e  r e q u i r e m e n t s  f o r  v a r i o u s  p e r i o d s  
o f  t i m e .  A  f e w  c o m m e n t e r s  a s k e d  t h a t  
t h e s e  r e q u i r e m e n t s  n o t  b e  i m p l e m e n t e d  
r e t r o a c t i v e l y .

Response: W e  h a v e  e s t a b l i s h e d  a n  
e f f e c t i v e  d a t p  o f  A p r i l  1 , 1 9 9 2 .  f o r  t h e s e  
r e g u l a t i o n s  a n d  h a v e  n o t  i m p l e m e n t e d  
t h e s e  r e q u i r e m e n t s  r e t r o a c t i v e l y .  
H o w e v e r ,  w e  n o t e  t h a t  t h e r e  a r e  c e r t a i n  
s l a t u t o r y  r e q u i r e m e n t s  w h i c h  b e c a m e  
e f f e c t i v e  o n  d a t e s  s p e c i f i e d  i n  t h e  
s t a t u t e ,  r e g a r d l e s s  o f  t h e  S e c r e t a r y ’ s  
i s s u a n c e  o f  r e g u l a t i o n s .  B e c a u s e  t h e  
e f f e c t i v e  d a t e s  f o r  t h e s e  p r o v i s i o n s  a r e  
s t a t u t o r i l y  m a n d a t e d ,  t h e  S e c r e t a r y  d o e s  
n o t  h a v e  t h e  a u t h o r i t y  t o  d e l a y  t h e n ) .
T h e  p r o v i s i o n s  i n  s e c t i o n s  1 8 1 9 ( b ) ( 5 )  
a n d  1 9 1 3 ( b ) ( 5 )  o f  t h e  A c t  h a v e  a  
s t a t u t o r y  e f f e c t i v e  d a t e  o f  O c t o b e r  1 ,
1 9 9 0 .  A l s o ,  a c c o r d i n g  t o  s e c t i o n s  1 8 1 9 ( e )  
a n d  1 9 1 9 ( e )  o f  t h e  A c t ,  S t a t e s  m u s t  h a v e  
s p e c i f i e d  a p p r o v e d  C E F s  a n d  N A T C E P s  
b y  J a n u a r y  1 , 1 9 8 9 .  m u s t  h a v e  p r o v i d e d  
f o r  r e v i e w  a n d  a p p r o v a l  o f  p r o g r a m s  b y  
J a n u a r y  1 , 1 9 9 0 ,  a n d  m u s t  h a v e  
e s t a b l i s h e d  a  n u r s e  a i d e  r e g i s t r y  b y  
' a n u a r y  1 , 1 S H 9 ,  U n t i l  t h e  e f f e c t i v e  d a l e  
o f  t h e s e  r e g u l a t i o n s ,  t h e  o n l y  
r e q u i r e m e n t s  t h a t  a r c  e f f e c t i v e  a r e  t h o s e  
a t  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ,  1 9 1 9 ( b ) ( 5 ) ,  1 8 1 9 ( e )
( 1 )  a n d  ( 2 ) ,  1 9 1 9 ( e )  ( 1 )  a n d  ( 2 ) ,  1 0 1 9 ( f ) ( 2 ) ,  
a n d  1 9 1 9 ( f ) ( 2 )  o f  t h e  A c t .  W e  n o t e  t h a t  
p r i o r  t o  O B R A  ’9 0 .  s e c t i o n s  1 0 1 9 ( e ) ( 1 )  
a n d  1 9 1 n ( e ) ( l )  o f  t h e  A c t  o n l y  r e q u i r e d  
S t a t e s  l o  u s e  t h e  r e q u i r e m e n t s  o f  
s e c t i o n s  1 0 1 9 ( f ) ( 2 ) ( A )  a n d  1 9 1 9 ( f ) ( 2 ) ( A )  
o f  t h e  A c t  i n  a p p r o v i n g  p r o g r a m s  i f  t h e  
S e c r e t a r y  h a d  n o t  i s s u e d  r e g u l a t i o n s .  
S e c t i o n s  4 0 0 8 [ h ) ( 2 ) ( J )  a n d  4 0 0 1 ( c ) [ 1 8 )  o f  
O B R A  ’ 9 0  a m e n d e d  s e c t i o n s  1 8 1 9 ( e ) ( 1 )  
a n d  1 0 1 9 ( e ) ( 1 )  o f  t h e  A c t  t o  i n d i c a t e  t h a t  
a l l  r e q u i r e m e n t s  i n  s e c t i o n s  1 8 1 9 ( f ) ( 2 )  
n n d  1 9 1 9 ( f ) ( 2 )  o f  t h e  A c t  m u s t  b e  
c o n s i d e r e d  b y  S t a t e s  i n  a p p r o v i n g  
p r o g r a m s ,  r e g u r d l c s s  o f  w h e t h e r  t h e  
S e c r e t a r y  h a s  i s s u e d  r e g u l a t i o n s .
S e c t i o n s  4 0 0 8 ( h ) ( 2 ) ( J )  n n d  4 8 0 1 ( e ) ( 1 8 )  o f  
O B R A  ’ 9 0  h a v e  a  s t a t u t o r y  e f f e c t i v e  d a t e  
o f  J a n u a r y  1 , 1 9 8 9 .  A l t h o u g h  t h e  c h a n g e  
i n  t h e  r e q u i r e m e n t s  t h u t  S t u t e s  m u s t  
c o n s i d e r  i n  u p p r o v . i n g  N A T C E P s  a n d  
C E P s  w a s  m a d e  e f f e c t i v e  o n  J a n u a r y  1 ,  
1 9 0 9 ,  w c  w i s h  t o  e m p h a s i z e  t h a t  t h o s e  
i n d i v i d u a l s  w h o ,  p r i o r  t o  t h e  i s s u a n c e  o f

t h i s  r e g u l a t i o n ,  c o m p l e t e d  a  p r o g r a m  
b a s e d  o n  p r e - O B R A  ’ 9 0  r e q u i r e m e n t s  
a r e  n o t  r e q u i r e d  t o  b e  r e t r a i n e d  o r  
r e t e s t e d .  W e  b e l i e v e  i t  w o u l d  b e  
u n r e a s o n a b l e  a n d  b u r d e n s o m e  t o  a p p l y  
r e q u i r e m e n t s  u n k n o w n  t o  S l a t e s  a t  t h e  
t i m e  p r o g r a m s  w e r e  a p p r o v e d  a n d  
o f f e r e d .

Comment: O n e  c o m m e n t e r  d i s a g r e e d  
w i t h  t h e  s t a t e m e n t  i n  t h e  p r e a m b l e  o f  
t h e  N P R M  t h a t  t h e  O B R A  ' 8 7  
r e q u i r e m e n t s  w e r e  e s s e n t i a l l y  s e l f -  
i m p l e m e n t i n g .

Response: S e c t i o n s  4 2 0 1 ( a )  a n d  
4 2 1 1 ( a )  o f  O B R A  ' 0 7 ,  a s  w e l l  a s  s e c t i o n  
6 9 0 1 ( b )  o f  O B R A  ' 8 9 ,  s p e c i f y  s t a t u t o r y  
d a t e s  f o r  t h e  i m p l e m e n t a t i o n  o f  t h e  
p r o v i s i o n s  c o n t a i n e d  i n  s e c t i o n s  
1 8 1 9 ( b ) ( 5 ) ,  1 8 1 9 ( e ) ( 1 ) ,  1 9 1 9 ( b ) ( 5 ) ,  a n d  
1 9 1 9 ( e ) ( 1 )  o f  t h e  A c t .  I n  a d d i t i o n ,  
a l t h o u g h  s e c t i o n s  1 8 1 9 ( f ) ( 2 )  a n d  
1 9 1 9 ( f ) ( 2 )  o f  t h e  A c t  c h a r g e  t h e  S e c r e t a r y  
w i t h  e s t a b l i s h i n g  r e q u i r e m e n t s  f o r  t h e  
r e v i e w  a n d  a p p r o v a l  o f  N A T C E P s  a n d  
C E P s ,  s e c t i o n s  1 8 1 9 ( e ) ( 1 )  a n d  1 9 1 9 ( e ) ( 1 )  
o f  t h e  A c t  p r o v i d e  t h a t  f a i l u r e  o f  t h e  
S e c r e t a r y  t o  e s t a b l i s h  t h e s e  
r e q u i r e m e n t s  d o e s  n e t  r e l i e v e  S t a t e s  o f  
t h e i r  r e s p o n s i b i l i t i e s  f o r  s p e c i f i c a t i o n  
a n d  r e v i e w  o f  N A T C E P 9  a n d  C E P s .
T h u s ,  S t a t e s  a n d  f a c i l i t i e s  a r e  
r e s p o n s i b l e  f o r  i m p l e m e n t i n g  t h o s e  
p r o v i s i o n s  r e g a r d l e s s  o f  w h e t h e r  
r e g u l a t i o n s  h a v e  b e e n  p r o m u l g a t e d .

Comment: S e v e r a l  c o m m e n t e r s  
a s s e r t e d  t h a t  c o m p r e h e n s i v e  n u r s e  a i d e  
t r a i n i n g  s h o u l d  n o t  b e  a  F e d e r a l  
r e q u i r e m e n t  f o r  f a c i l i t i e s ,  a n d  s u g g e s t e d  
t h a t  o n l y  i n - s e r v i c e  t r a i n i n g  b e  r e q u i r e d  
o r  t h a t  r e q u i r e m e n t s  f o r  n u r s e  a i d e  
t r a i n i n g  b e  l e f t  e x c l u s i v e l y  t o  S t a t e s .

Response: A s  n o t e d  a b o v e ,  s e c t i o n s  
1 8 1 9 ( f ) ( 2 )  a n d  1 9 1 9 ( f ) ( 2 )  o f  t h e  A c t  
r e q u i r e  t h a t  t h e  S e c r e t a r y  p r o m u l g a t e  
r e q u i r e m e n t s  f o r  N A T C E P s  o r  C E P s ,  
s e c t i o n s  1 0 1 9 ( e ) ( 1 )  a n d  1 9 1 9 ( e ) ( 1 )  o f  t h e  
A c t  r e q u i r e  t h a t  S t a t e s  r e v i e w  a n d  
a p p r o v e  o n l y  t h o s e  p r o g r a m s  t h a t  m e e t  
t h e  S e c r e t a r y ' s  r e q u i r e m e n t s ,  u n d  
s e c t i o n s  1 0 1 9 l b ) ( 5 )  a n d  1 9 1 9 ( b ) ( 5 )  
r e q u i r e  t h a t  f a c i l i t i e s  u s e  o n l y  n u r s o  
u i d e s  w h o  h a v e  c o m p l e t e d  S t a t e -  
a p p r o v e d  N A T C E P s  o r  C E P s .  T h e s e  
p r o v i s i o n s  d o  n o t  a l l o w  H C F A  t h e  
f l e x i b i l i t y  t o  i g n o r e  t h e  n u r s e  a i d e  
t r a i n i n g  r e q u i r e m e n t s  o r  d e l e g a t e  t h e  
r e s p o n s i b i l i t y  f o r  e s t a b l i s h i n g  t h e s e  
r e q u i r e m e n t s  t o  S t a t e s .  F u r t h e r m o r e ,  t h e  
S e c r e t a r y  h a s  a  g e n e r a l  d u t y  a n d  
r e s p o n s i b i l i t y  t o  a s s u r e  t h a t  n u r s e  a i d e  
I r u i n i n g . a n d  c o m p e t e n c y  r e q u i r e m e n t s  
a r e  a d e q u a t e  a n d  e f f e c t i v e  l o  p r o t e c t  
n n d  p r o m o t e  r e s i d e n t  h e a l t h  a n d  s a f e t y .  
( S e e  s e c t i o n s  1 0 1 9 ( d ) ( 4 ) ,  1 8 1 9 ( f ) ( 1 ) ,  
1 9 1 9 ( d ) ( 4 ) ,  a n d  1 9 1 9 ( f ) ( 1 )  o f  t h e  A c t . )

Comment: O n e  c o m m e n t e r  r e q u e s t e d  
t h u t  w e  p r o v i d e  w a i v e r s  t o  t h e  n u r s e  
u i d e  t r a i n i n g  a n d  c o m p e t e n c e  e v a l u a t i o n
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r e q u i r e m e n t s  f o r  f a c i l i t i e s  t h a t  h a v e  
d i f f i c u l t y  a t t r a c t i n g  a  s u f f i c i e n t  n u m b e r  
o f  n u r s e  u i d e s .

Response: S e c t i o n s  1 8 1 9 ( h ) ( 5 ) ( A )  a n d  
1 9 1 9 ( b ) ( 5 ) ( A )  o f  t h e  A c t  o r e  e x p l i c i t  i n  
t h e  r e q u i r e m e n t  t h a t  f a c i l i t i e s  u s e  o n l y  
n u r s e  a i d e s  w h o  h a v e  c o m p l e t e d  a  
N A T C E P  o r  C E P  a n d  a r e  c o m p e t e n t  t o  
p r o v i d e  n u r s i n g  a n d  n u r s i n g - r e l a t e d  
s e r v i c e s .  T h e  i n t e n t  o f  t h e  r e q u i r e m e n t s  
i s  t o  e n h a n c e  t h e  q u a l i t y  o f  c u r e  
p r o v i d e d  t o  r e s i d e n t s  o f  f a c i l i t i e s  b y  
e n s u r i n g  t h a t  n u r s e  a i d e s  a r e  c o m p e t e n t  
t o  c a r e  f o r  r e s i d e n t s .  W e  h a v e  n o t  
p r o v i d e d  a  w a i v e r  t o  t h e  s t a t u t o r y  
r e q u i r e m e n t s  f o r  f a c i l i t i e s  t h a t  h a v e  
d i f f i c u l t y  a t t r a c t i n g  n u r s e  a i d e s  f o r  t h r e e  
r e a s o n s .  F i r s t ,  w e  b e l i e v e  i t  i s  
i m p o s s i b l e  f o r a  f a c i l i t y  t o  p r o v i d e  
q u a l i t y  c u r e  w i t h o u t  c o m p e t e n t  n u r s e  
a i d e s .  S e c o n d ,  s u c h  a  w a i v e r  w o u l d  
v i o l a t e  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( A )  a n d  
1 9 1 9 ( b ) ( 5 ) ( A )  o f  t h e  A c t .  F i n a l l y ,  
C o n g r e s s  p r o v i d e d  f o r  w a i v e r s  o f  n u r s e -  
s t a f f i n g  i n  c e r t a i n  c i r c u m s t a n c e s  ( s e e  
s e c t i o n s  1 8 1 9 ( h ) ( 4 ) ( C ) ( i i )  a n d  
1 9 1 9 ( b ) ( 4 ) ( C ) ( i i )  o f  t h e  A c t ) .  T h e  a b s e n c e  
o f  s u c h  a  w a i v e r  f o r  n u r s e  a i d e s  
i n d i c a t e s  t h a t  C o n g r e s s  d i d  n o t  i n t e n d  
f o r  t h e r e  t o  b e  s u c h  w a i v e r s .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  e a c h  S t a t e  h a v e  u n  a d v i s o r y  p a n e l  
f o r  n u r s e  a i d e  t r a i n i n g  a n d  t h a t  H C F A  
m o n i t o r  t h e  p a n e l .

Response: W e  b e l i e v e  t h a t  s u c h  a  
r e q u i r e m e n t  w o u l d  i m p o s e  u n  
u n n e c e s s a r y  h a r d s h i p  o n  S t a l e s  a n d  
h a v e  t h e r e f o r e  n o t  i n c l u d e d  i t  i n  o u r  
r e g u l a t i o n s .  W e  d o ,  h o w e v e r ,  e n c o u r a g e  
S t a t e s  w h o  w i s h  t o  d e v e l o p  s u c h  p a n e l s  
t o  d o  s o .

Comment: O n e  c o m m e n t e r  s u g g e s t e d  
t h a t  t h e s e  r e g u l a t i o n s  b e  i s s u e d  o n  a  
t r i a l  b a s i s .

Response: S e c t i o n s  1 0 1 9 ( f ) ( 2 )  n n d  
1 9 1 9 ( f ) ( 2 )  o f  t h e  A c t  r e q u i r e  t h e  
S e c r e t a r y  t o  e s t a b l i s h  r e q u i r e m e n t s  f o r  
N A T C E P s  u n d  C E P s ,  a n d  w e  h a v e  
p r e p a r e d  o u r  r e g u l a t i o n s  b a s e d  o n  t h e s e  
s t a t u t o r y  p r o v i s i o n s ,  w h i c h  d o  n o t  
c o n t e m p l a t e  t h e  i s s u a n c e  o f  r e g u l a t i o n s  
o n  a  t r i a l  b a s i s .  W c  d o ,  h o w e v e r ,  
c o n t i n u a l l y  m o n i t o r  t h e  e f f i c a c y  a n d  
e q u i t y  o f  r e g u l a t i o n s ,  a n d  w i l l  r e v i s e  t h e  
n u r s e  a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
r e g u l a t i o n s  a s  n e c e s s a r y .

Comment: S e v e r a l  c o m m e n t e r s  
a d d r e s s e d  i n t e r s t a t e  r e c i p r o c i t y  f o r  
N A T C E P s  a n d  C E P s .  S o m e  r e q u e s t e d  
t h a t  w e  r e q u i r e  d e v e l o p m e n t  o f  
i n t e r s t a t e  r e c i p r o c i t y  a g r e e m e n t s ,  w h i l e  
o t h e r s  i n d i c a t e d  t h a t  i n t e r s t a t e  
r e c i p r o c i t y  i s  u n n e c e s s a r y .  O n e  
c o m m e n t e r  a s k e d  i f  n u r s e  a i d e s  w i l l  
h a v e  t o  a t t e n d  n o w  p r o g r a m s  w h e n  t h e y  
s e e k  e m p l o y m e n t  i n  d i f f e r e n t  S t a t e s .  A  
f e w  c o m m e n t e r s  b e l i e v e d  t h a t  t h e r e  
s h o u l d  b e  a  n a t i o n a l  p r o g r a m .

Response: W e  b e l i e v e  t h e  s t a t u t e  
r e c o g n i z e s  t h a t ,  n o t  w i t h s t a n d i n g  
m i n i m u m  F e d e r a l  r e q u i r e m e n t s ,  S t n t c  
r e q u i r e m e n t s  f o r  n u r s e  a i d e  t r a i n i n g  c a n  
v a r y  f r o m  S t a t e  t o  S t a t e ,  a n d  t h u t  s o m e  
S t u . e s  m a y  r e q u i r e  n u r s e  a i d e s  t o  m e e t  
S t a t e  a s  w e l l  u s  F e d e r a l  s t a n d a r d s .  W c  
b e l i e v e  i t  i s  i n a p p r o p r i a t e  f o r  H C F A  t o  
r e d u c e  s u c h  S t a t e  f l e x i b i l i t y  a n d  
m a n d a t e  r e c i p r o c i t y  a g r e e m e n t s  o r  a  
n o t i o n a l  p r o g r a m .

Section 431.120 Slate Requirements 
Vvilh Respect to Nursing Facilities
S u m m n r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 3 1 . 1 2 0  s p e c i f i e d  t h a t  i n  o r d e r  
f o r  a  S t a t e  p l a n  t o  b e  a p p r o v e d ,  i t  m u s t  
p r o v i d e  t h a t  t h e  r e q u i r e m e n t s  f o r  
N A T C E P s  a n d  C E P s  a n d  t h e  n u r s e  a i d e  
r e g i s t r y  a r e  m e t ,  a n d  m u s t  s p e c i f y  t h e  
p r o c e d u r e s  a n d  r u l e s  t h a t  t h e  S t a t e  
f o l l o w s  i n  c a r r y i n g  o u t  t h e  s p e c i f i e d  
r e q u i r e m e n t s ,  i n c l u d i n g  r e v i e w  a n d  
a p p r o v a l  o f  S t a t e - o p e r a t e d  p r o g r a m s .

S u m m n r y  o f  C h a n g e s  t o  S e c t i o n  4 3 1 . 1 2 0

W e  r e c e i v e d  n o  p u b l i c  c o m m e n t s  o n  
§  4 3 1 . 1 2 0 ,  u n d  a r e  t h e r e f o r e  f i n a l i z i n g  
t h i s  s e c t i o n  o f  t h e  r e g u l a t i o n  n s  
p r o p o s e ' .

Section 433.15 Rotes of FFP for 
Administration
S u m m a r y  r’ f  N P R M  P r o v i s i o n s

S e c t i o n  4 3 3 . 1 5  s p e c i f i e d  t h e  F F P  r a t e s  
f o r  a d m i n i s t r a t i o n  a s s o c i a t e d  w i t h  
N A T C E P s  a n d  C E P s .  I t  s p e c i f i e d  t h a t  f o r  
c a l e n d a r  q u a r t e r s  b e g i n n i n g  o n  o r  a f t e r  
J u l y  1 , 1 9 8 B  a n d  b e f o r e  J u l y  1 , 1 9 9 0 ,  t h e  
F F P  r a t e  w i l l  b e  t h e  l e s s e r  o f  9 0  p e r c e n t  
o r  t h e  F e d e r a l  m e d i c u l  u s s i s t a r . e e  
p e r c e n t a g e  p l u s  2 5  p e r c e n t a g e  p o i n t s ;  
a n d  f o r  c a l e n d a r  q u a r t e r s  b e g i n n i n g  
a f t e r  J u l y  1 , 1 9 9 0 ,  t h e  F F P  r a l e  w i l l  b e  5 0  
p e r c e n t .

C o m m e n t s  a n d  R e s p o n s e s

Comment: A  c o u p l e  o f  c o m m e n t e r s  
r e q u e s t e d  l h a t  t h e  e n h a n c e d  m a t c h i n g  
r a t e  f o r  e x p e n s e s  r e l a t i n g  t o  N A T C E P s  
a n d  C E P s  b e  e x t e n d e d  b e y o n d  t h e  
p e r i o d  s p e c i f i e d  i n  t h e  N P R M .

Response: S e c t i o n  4 8 0 1 ( a ) ( 8 )  o f  O D R A  
' 9 0  e x t e n d s  t h e  p e r i o d  f o r  w h i c h  
e n h a n c e d  m a t c h i n g  r a t e s  f o r  e x p e n s e s  
r e l a t i n g  t o  N A T C E P s  a n d  C E P s  i s  
a v a i l a b l e  t o  O c t o b e r  1 , 1 9 9 0 .

Comment: S o m e  c o m m e n t e r s  
i n d i c a t e d  t h a t  c o s t s  f o r  N A T C E P s  
s h o u l d  n o t  b e  r e i m b u r s e d  a s  
a d m i n i s t r a t i v e  e x p e n s e s .

Response: S e c t i o n  0 9 0 1 ( b ) ( 5 )  o f  O D R A  
' 8 9 ,  w h i c h  c l a r i f i e s  t h e  t e m p o r a r y  
e n h a n c e d  F e d e r a l  f u n d i n g  f o r  N A T C E P s  
a n d  C E P s ,  u m e n d e d  s e c t i o n  1 9 0 3 ( a ) ( 2 ) ( D )  
o f  t h e  A c t ,  w h i c h  d e a l s  w i t h  
a d m i n i s t r a t i v e  e x p e n s e s .  W c  t h e r e f o r e  
b e l i e v e  C o n g r e s s  d i d  n u t  i n t e n d  f o r

N A T C E P s  t o  b e  r e i m b u r s e d  e x c e p t  u s  a i  
a d m i n i s t r a t i v e  e x p e n s e .

Comment: O n e  c o m m e n t e r  a s k e d  f o r  
c l a r i f i c a t i o n  r e g a r d i n g  w h i c h  c o s t s  a r e  
t o  b e  r e i m b u r s e d  a t  t h e  a d m i n i s t r a t i v e  
e x p e n s e s  F F P  m a t c h i n g  r a l e .  O n e  
c o m m e n t e r  a s k e d  h o w  i n - s e r v i c e  
e d u c a t i o n  w i l l  b e  r e i m b u r s e d .  A n o t h e r  
c o m m e n t e r  u s k e d  i f  t h e  S t a t e  a g e n c y  
c o u l d  r e c e i v e  F F P  f o r  N A T C E P s .

Response: A l l  S t u t e  a n d  f a c i l i t y  c o s t a  
f o r  N A T C E P s  a n d  C E P s ,  s u c h  a s  r e v i e w  
a n d  a p p r o v a l  o f  p r o g r a m s ,  
a d m i n i s t r a t i o n  o f  p r o g r a m s  a n d  b o o k s ,  
u r e  t o  b e  r e i m b u r s e d  a t  t h e  
a d m i n i s t r a t i v e  m a t c h .  I n - s e r v i c e  
e d u c a t i o n  i s  a  f a c i l i t y  e x p e n s e ,  n o t  a  
c o s t  a s s o c i a t e d  w i t h  N A T C E P s  o r  C E P s ;  
t h e r e f o r e ,  i t  i s  r e i m b u r s e d  a t  t h e  S t a t e ’ s  
F e d e r a l  m e d i c a l  a s s i s t a n c e  p e r c e n t a g e .  
T h e  S t a t e  a g e n c y  c a n  r e c e i v e  f u n d i n g  f o r  
t h e  c o s t s  o f  N A T C E P s  a n d  C E P s  a t  t h e  
e n h a n c e d  r a t e  f o r  t h e  p e r i o d  o f  t i m e  
s p e c i f i e d  i n  s e c i i o n  0 9 0 1 ( b ) ( 5 )  o f  O D R A  
*09 .

Comment: A  n u m b e r  o f  c o m m e n t e r s  
e x p r e s s e d  c o n c e r n  t h a t  f a c i l i t i e s  w o u l d  
n o t  r e c e i v e  e n o u g h  m o n e y  t o  m e e t  t h e  
n u r s e  a i d e  t r a i n i n g  a n d  c o m p e t e n c y  
r e q u i r e m e n t s .  O t h e r s  a s k e d  t h a t  l i m i t s  
b e  p l a c e d  o n  t h e  a m o u n t  o f  m o n e y  t h a t  
c a n  b e  c h a r g e d  f o r  N A T C E P s .

Response: U n t i l  O c t o b e r  1 , 1 9 9 0 ,  
p a y m e n t  f o r  e x p e n d i t u r e s  f o r  a c t i v i t i e s  
r e l u t i n g  t o  N A T C E P s  a n d  C E P s  w i l l  n o t  
t a k e  i n t o  a c c o u n t  o r  a l l o c a t e  a m o u n t s  o n  
t h e  b a s i s  o f  t h e  p r o p o r t i o n  o f  r e s i d e n t s  
o f  f a c i l i t i e s  t h a t  a r e  e n t i t l e d  t o  M e d i c a t e  
o r  M e d i c a i d .  A f t e r  O c t o b e r  1 , 1 9 9 0 .  c o s t s  
u r e  a p p o .  t i o n c d  b e t w e e n  t h e  M e d i c a r e  
u n d  M e d i c a i d  p r o g r a m s .  T h e  F e d e r a l  
g o v e r n m e n t  w i l l  m a t c h  S t a t e  
e x p e n d i t u r e s  a t  t h e  r a t e s  d i s c u s s e d  
a b o v e ;  h o w e v e r ,  w e  c a n n o t  d e t e r m i n e  
h o w  m u c h  S t a t u s  s h o u l d  s p e n d .  
T h e r e f o r e ,  w e  c a n n o t  u c c e p t  t h e s e  
c o m m e n t s .

Comment: A f e w  c o m m e n l e r s  a s k e d  
q u e s t i o n s  a b o u t  f u n d i n g  f o r  t h e  r e g i s t r y .  
O t h e r s  w o n d e r e d  i f  t h e r e  w o u l d  b e  
f u n d i n g  f o r  t h e  c o s t s  o f  m a i n t a i n i n g  
h o m e  h e a l t h  a i d e s  o n  t h e  r e g i s t r y .

Response: S e c t i o n  1 9 0 3 ( a ) ( 2 ) ( D )  o f  t h e  
A c t ,  w h i c h  s p e c i f i c s  t h e  m a t c h i n g  r a t e  
f o r  N A T C E P s ,  d o c s  n o t  a p p l y  t o  
e x p e n d i t u r e s  i n c u r r e d  i n  c o m p l y i n g  w i t h  
t h e  n u r s e  u i d e  r e g i s t r y  r e q u i r e m e n t s .  
T h o s e  e x p e n d i t u r e s  a r e  r e i m b u r s e d  
u n d e r  s e c t i o n  1 9 0 3 ( a ) ( 7 )  o f  t h e  A c t ,  
w h i c h  d e a l s  w i t h  e x p e n d i t u r e s  
n e c e s s a r y  f o r  t h e  g e n e r a l  a d m i n i s t r a t i o n  
o f  t h e  S t a t e  P l u n ,  a n d  w i l l  b e  m a t c h e d  u t  
t h e  5 0  p e r c e n t  r a t e  w i t h  n o  
e n h a n c e m e n t .  I f  a  S l a t e  c h o o s e s  t o  
i n c l u d e  h o m e  h e a l t h  a i d e s  o n  t h e  
r e g i s t r y ,  t h e s e  c o s t s  w i l l  a l s o  h e  
m a t c h e d  a t  t h e  5 0  p e r c e n t  r a t e
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Comment: O n e  c o m m e n t e r  a s k e d  
a b o u t  a p p o r t i o n i n g  f u n d s  b e t w e e n  
M e d i c a r e  a n d  M e d i c a i d .

Response: S e c t i o n  6 9 0 1 ( b ) ( 5 ) ( D )  o f  
O D R A  ' 0 9  s p e c i f i e s  t h a t  n o  e x p e n d i t u r e s  
f o r  N A T C E P s ,  w h e t h e r  i n c u r r e d  b y  
f a c i l i t i e s  o r  t h e  S t a t e ,  w i l t  b e  a l l o c a t e d  
t o  M e d i c a r e  b e f o r e  O c t o b e r  1 , 1 9 9 0 .
A f t e r  O c t o b e r  1 , 1 9 9 0 ,  S t a t e s  m a y  c l a i m  
F F P  f o r  t h e  M e d i c a i d  p o r t i o n  o f  t h e  S t a t e  
a d m i n i s t r a t i v e  e x p e n d i t u r e s  f o r  t i i e  
N A T C E P s ,  a l l o c a t i n g  a  p o r t i o n  t o  
M e d i c a r e .  A d d i t i o n a l  g u i d a n c e  o n  t h e s e  
i s s u e s  i s  p r o v i d e d  i n  t h e  M a y  1 9 9 0  S t u t e  
M e d i c u i d  M a n u a l  I s s u a n c e  N u m b e r  6 0 .

S u m m a r y  o f  C h a n g e s  t o  S e c t i o n  4 3 3 . 1 5

A f t e r  c o n s i d e r a t i o n  o f  t h e  p u b l i c  
c o m m e n t s ,  n n d  f o r  t h e  r e a s o n s  s l a t e d  i n  
o u r  r e s p o n s e s  t o  t h o s e  c o m m e n t s ,  w e  
u r e  f i n a l i z i n g  §  4 3 3 . 1 5  u s  p r o p o s e d ,  w i t h  
t h e  e x c e p t i o n  o f  c l a r i f y i n g  t h a t  F F P  i s  
a v a i l a b l e  u t  t h e  5 0  p e r c e n t  m a t c h i n g  r a t e  
f o r  c a l e n d a r  q u a r t e r s  b e g i n n i n g  o n  o r  
a f t e r  O c t o b e r  1 , 1 9 9 0 .

Section 403.75(g) Le vei O Requirement: 
Required Training of Nurse Aides (Now 
Redesignated as Section 403.75(e) 
Rcqniivd Training of Nurse Aides)
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 7 5 ( g )  c o n t a i n e d  n u r s e  u i d e  
t r a i n i n g  a n d  c o m p e t e n c y  r e q u i r e m e n t s  
f o r  l o n g - t e r m  c a r e  f a c i l i t i e s .  T h i s  s e c t i o n  
s p e c i f i e d  t h e  g e n e r a l  r u l e  f o r  t h e  
e m p l o y a b i l i t y  o f  n u r s e  a i d e s  i n  a  
f a c i l i t y ,  r e q u i r e m e n t s  f o r  n u r s e  a i d e  
c o m p e t e n c y ,  r e g i s t r y  v e r i f i c a t i o n ,  
r e q u i r e d  r e t r a i n i n g ,  a n d  o n g o i n g  i n -  
s e r v i c e  e d u c a t i o n  p r o g r a m s ,  a n d  
s p e c i f i e d  t h e  d e f i n i t i o n  o f  n u r s e  a i d e .

C o m m e n t s  a n d  R e s p o n s e s

General
Comment: S e v e r a l  c o m m e n t e r s  w e r e  

c o n f u s e d  b y  t h e  u s e  o f  t h e  L e v e l  13 
d e s i g n a t i o n .  O n e  c o m m e n t e r  a g r e e d  t h a t  
n u r s e  u i d e  t r a i n i n g  s h o u l d  b e  a  L e v e l  D  
r e q u i r e m e n t ,  w h i l e  o t h e r s  r e q u e s t e d  t h a t  
n u r s e  u i d e  t r a i n i n g  b e  c h a n g e d  t o  a  
L e v e l  A  r e q u i r e m e n t  t o  i n d i c a t e  i t s  
i m p o r t a n c e .  O n e  c o m m e n t e r  r e q u e s t e d  
t h a t  t h i s  f o r m a t  b e  c h a n g e d  b e c a u s e  
L e v e l  A  n n d  l . e v e l  B  r e o u i r e m e n l s  a r e  
g o i n g  t o  b e  d e l e t e d  f r o m  t h e  l o n g - t e r m  
c a r e  r e g u l a t i o n s .

Response: T h e  L e v e l  A  a n d  L e v e l  B  
d e s i g n a t i o n s  i n  t h e  l o n g - t e r m  c a r e  
r e g u l a t i o n s  w e r e  n e v e r  i n t e n d e d  t o  
i m p l y  a  h i e r a r c h y  o f  i m p o r t a n c e ,  a n d  it 
w a s  i n t e n d e d  t h a t  b o t h  l e v e l s  b e  e q u a l l y  
e n f o r c e d .  I n  n n  a t t e m p t  t o  p r e v e n t  a n y  
f a r t h e r  c o n f u s i o n  o n  I h e  i s s u e ,  w e  a r e ,  i n  
a  s e p a r a t e  r u l e ,  d e l e t i n g  f r o m  p a r t  4 8 3 ,  
R e q u i r e m e n t s  f o r  S l a t e s  a n d  L o n g  T e r m  
C a r e  F a c i l i t i e s ,  a l l  r e f e r e n c e s  t o  L e v e l  A  
u n d  L e v e l  13 r e q u i r e m e n t s .

Comment: T h e  N P R M  c o n t a i n e d  a  
r e q u i r e m e n t  t h a t  f a c i l i t i e s  m u s t  p r o v i d e  
c o m p e t e n c y  e v a l u a t i o n  p r e p a r a t i o n  f a r  
i n d i v i d u a l s  u s e d  a s  n u r s e  a i d e s  b e f o r e  
J a n u a r y  1 , 1 9 9 0  i n  o r d e r  t h a t  s u c h  
i n d i v i d u a l s  c o u l d  c o m p l e t e  a  C E P  b e f o r e  
O c t o b e r  1 , 1 9 9 0 .  A  n u m b e r  o f  
c o m m e n t e r s  r e q u e s t e d  t h a t  w e  d e f i n e  
w h a t  p r e p a r a t i o n  s h o u l d  b e  g i v e n .  O t h e r  
c o m m e n t e r s  i n d i c a t e d  l h a t  i f  t h e  f i n a l  
r e g u l a t i o n  d o n s  n o t  b e c o m e  e f f e c t i v e  
u n t i l  a f t e r  O c t o b e r  1 , 1 9 9 0 ,  t h e  
r e q u i r e m e n t  i s  e x t r a n e o u s  a n d  s h c u l d  b e  
d e l e t e d .

Response: A l t h o u g h  t h i s  r e q u i r e m e n t  
w a s  b a s e d  o n  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( B )  a n d  
1 9 1 9 ( b ) ( 5 ) ( B )  o f  t h e  A c t  a n d ,  b e c a u s e  i t  
i s  a  s t u t u t o r y  r e q u i r e m e n t ,  w a s  l e g a l l y  
b i n d i n g  u p o n  f a c i l i t i e s ,  w e  . . a  n o t  
i n c l u d i n g  i t  i n  t h i s  r u l e  b e c a u s e  t h e  
a c t i o n s  i t  r e q u i r e s  m u s t  h a v e  b e e n  t a k e n  
b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  f i n a l  
r u l e ,

Section 403.75(g)(1) General Ruin.
(Now Redesignated os Section 
483.75(e)(2))
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 0 3 . 7 5 ( g ) ( 1 )  s p e c i f i e d  t h a t  a  
f a c i l i t y  m u s t  n o t  u s e  a n y  i n d i v i d u a l  
w o r k i n g  i n  t h e  f a c i l i t y  a s  a  n u r s e  a i d e  
f o r  m o r e  t h u n  4  m o n t h s ,  o n  a  f u l l - t i m e ,  
t e m p o r a r y ,  p e r  d i e m ,  o r  o t h e r  b a s i s ,  
u n l e s s  t h a t  i n d i v i d u a l  i s  c o m p e t e n t  t o  
p r o v i d e  n u r s i n g  a n d  n u r s i n g - r e l a t e d  
s e r v i c e s  a n d  h a s  c o m p l e t e d  a  N A T C E P  
o r  a  C E P  a p p r o v e d  b y  t h e  S t a t e ;  o r  t h a t  
i n d i v i d u a l  h a s  b e e n  d e e m e d  c o m p e t e n t  
u n d e r  t h e  w a i v e r  o f  r e q u i r c m e r  ts  
p r o v i d e d  i n  §  4 8 3 . 1 5 0  ( d i s c u s s e d  l a t e r  i n  
t h i s  p r e a m b l e ) .

C o m m e n t s  a n d  R e s p o n s e s

Comment: S e v e r a l  c o m m e n t e r s  
r e q u e s t e d  c l a r i f i c a t i o n  o f  w h o  i s  
r e q u i r e d  t o  c o m p l e t e  N A T C E P s  u n d  w h o  
i s  r e q u i r e d  t o  c o m p l e t e  C E P s  o n l y .  A  
f e w  c o m m e n t e r s  i n d i c a t e d  t h a t  a l l  
i n d i v i d u a l s  s h o u l d  b e  r e q u i r e d  t o  
c o m p l e t e  N A T C E P s .

Response: S e c t i o n s  1 8 1 9 ( b ) ( 5 )  a n d  
1 9 1 9 ( b ) ( 5 )  o f  t h e  A c t  r e q u i r e  t h a t  a l l  
i n d i v i d u a l s  e m p l o y e d  b y  n  f a c i l i t y  a s  
n u r s e  a i d e s  m u s t  h a v e  c o m p l e t e d  e i t h e r  
a  N A T C E P  o r  C E P ,  o r  b e  d e e m e d  t o  
h a v e  d o n e  s o  o r  h a v e  t h e  r e q u i r e m e n t  
w a i v e d .  T h i s  m e a n s  t h u t  s u c c e s s f u l  
c o m p l e t i o n  o f  e i t h e r  p r o g r a m ,  o r  t h e  
d e e m i n g  o r  w a i v i n g  o f  I h e  r e q u i r e m e n t ,  
w i l l  m a k e  a  n u r s e  a i d e  e m p l o y a b l e  b y  n  
f a c i l i t y  i f  t h e  n u r s e  a i d e  i s  c o m p e t e n t  t o  
p r o v i d e  n u r s i n g  o r  n u r s i n g - r e l a t e d  
s e r v i c e s .

Comment: S e v e r n !  c o m m e n t e r s  
s u g g e s t e d  t h a t  t h e  f o u r  m o n t h s  i n  w h i c h  
f a c i l i t i e s  m a y  u s e  i n d i v i d u a l s  w h o  h a v e  
n o t  c o m p l e t e d  a  N A T C E P  o r  C E P  s h o u l d  
b n  e x t e n d e d  f o r  f a c i l i t i e s  w i t h  p r o g r a m s

l h a t  h a v e  m o r e  h o a r s  t h a n  t h e  7 5  
r e q u i r e d  b y  t h e  s t a t u t e ,  o r  f o r  o t h e r  
s p e c i a l  c i r c u m s t a n c e s  ( e . g . ,  f o r  
i n d i v i d u a l s  w h o  h o v e  n o t  s u c c e s s f u l l y  
c o m p l e t e d  t h e  c o m p e t e n c y  e v a l u a t i o n  
a n d  a r e  w a i t i n g  t o  t a k e  t h e  t e s t  a g a i n ) .  
O n e  c o m m e n t e r  i n d i c a t e d  t h a t  a d h e r i n g  
t o  t h e  f o u r - m o n t h  t i m e  f r a m e  w o u l d  
a g g r a v a t e  c u r r e n t  s t a f f  s h o r t a g e s .

Response: T h i s  t i m e  f r a m e  i s  r e q u i r e d  
b y  s e c t i o n s  1 0 1 9 ( b ) ( 5 ) ( A )  u n d  
1 9 1 9 ( b ) ( 5 ) ( A )  o f  t h e  A c t .  T h e  s t a t u t e  
d o e s  n o t  g i v e  t h e  S e c r e t a r y  t h e  a u t h o r i t y  
t o  e x t e n d  t h i s  t i m e  f r a m e .  W e  n o t e  t h a t  
s e c t i o n s  4 . 1 0 8 ( h ) ( 1 ) ( B )  u n d  4 8 0 1 ( a ) ( 2 )  o f  
O B R A  ' 9 0  a m e n d e d  t h e s e  s e c t i o n s  o f  t h e  
A c t  t o  i n d i c a t e  t h a t  t e m p o r a r y ,  p e r  d i e m ,  
l e a s e d ,  o r  n n y  o t h e r  n o n - f u l l - t i m e  
i n d i v i d u a l s  m u s t  h a v e  a l r e a d y  
c o m p l e t e d  a  N A T C E P  o r  C E P  t o  b e  u s e d  
a s  a  n u r s e  a i d e .  W e  h a v e  r e v i s e d  o u r  
r e g u l a t i o n s  t o  r e f l e c t  t h i s  c h a n g e  i n  t h e  
s t a t u t e .

Comment: O n e  c o m m e n t e r  q u e s t i o n e d  
w h e t h e r  d i s t i n c t  p u r t  f a c i l i t i e s  ( f a c i l i t i e s  
t h a t  a r e  s e p a r a t e ,  p h y s i c a l l y  i d e n t i f i a b l e  
p o r t i o n s  o f  l a r g e r  i n s t i t u t i o n s )  c o u l d  u s e  
h o s p i t a l  a i d e s  n s  r e l i e f  f o r  n u r s e  a i d e s .

Response: T h e  n u r s e  a i d e  t r a i n i n g  a n d  
c o m p e t e n c y  r e q u i r e m e n t s  i n  s e c t i o n s  
1 8 1 9  a n d  1 9 1 9  o f  t h e  A c t  d o  n o t  
d i s t i n g u i s h  d i s t i n c t  p a r t  f a c i l i t i e s  f r o m  
o t h e r  f a c i l i t i e s .  T h e r e f o r e ,  d i s t i n c t  p a r t  
f a c i l i t i e s  m a y  u s e  h o s p i t a l  a i d e s  a s  r e l i e f  
f o r  n u r s e  a i d e s  o n l y  i f  t h e  h o s p i t a l  u i d e s  
m e e t  t h e  n u r s e  a i d e  t r a i n i n g  a n d / o r  
c o m p e t e n c y  e v a l u a t i o n  r e q u i r e m e n t s .

Comment: S e v e r a l  c o m m e n t e r s  
i n d i c a t e d  t h a t  n u r s e  a i d e s  f r o m  p o o l s  o r  
t e m p o r a r y  a g e n c i e s  s h o u l d  b e  r e q u i r e d  
t o  m e e t  t r a i n i n g  a n d  c o m p e t e n c y  
e v a l u a t i o n  r e q u i r e m e n t s .  O n e  
c o m m e n t e r  i n d i c a t e d  t h a t  t e m p o r a r y  
a i d e s  s h o u l d  b e  p r e v e n t e d  f r o m  e l u d i n g  
r e q u i r e m e n t s  b y  w o ;  k i n g  n o  m o r e  t h a n  4  
m o n t h s  u t  a n y  g i v e n  f a c i l i t y .  O n e  
c o m m e n t e r  w a n t e d  a s s u r a n c e s  l h a t  
f a c i l i t i e s  w o u l d  n o t  b e  a l l o w e d  t o  u s e  
t e m p o r a r y  a i d e s  w i t h o u t  a p p r o p r i a t e  
d o c u m e n t a t i o n  f r o m  t h e  n u r s e  e i d e  
r e g i s t r y .  A  f e w  c o m m e n t e r s  w a n t e d  t o  
k n o w  w h a t  r e q u i r e m e n t s  p o o l  n u r s e  
a i d e s  w o u l d  b e  r e q u i r e d  l o  m e e t .

Response: W h i l e  I h e  n u r s e  a i d e  
r e q u i r e m e n t s  i n  s e c t i o n s  1 8 1 9 ( b ) ( 5 ]  a n d  
1 9 1 9 ( b ) ( 5 )  o f  t h e  A c t  d o  n o t  p l a c e  
s p e c i f i c  r e q u i r e m e n t s  o n  t e m p o r a r y  
a g e n c i e s  w h o  e m p l o y  n u r s e  a i d e s ,  t h e  
r e q u i r e m e n t s  t h e y  p l a c e  o n  f a c i l i t i e s  
p r e v e n t  t e m p o r a r y  a i d e s  f r o m  e l u d i n g  
I h e  t r a i n i n g  a n d  c o m p e t e n c y  e v a l u a t i o n  
r e q u i r e m e n t s .  F a c i l i t i e s  a r c  p e r m i t t e d  t o  
u s e  o n l y  n u r s e  a i d e s  w h o  m e e t  t h e  
s t a t u t o r y  r e q u i r e m e n t s ,  a n d  s e c t i o n s  
4 0 0 0 ( h ) ( 1 ) ( D )  a n d  4 0 0 1 ( u ) ( 2 )  o f  O D R A  ' 9 0  
a m e n d e d  s e c t i o n s  1 0 1 9 ( b ) ( 5 ) ( A )  n n d  
1 9 1 9 ( b ) ( 5 ) ( A )  o f  t h e  A c t  t o  i n d i c a t e  t h a t  
t u m j  o r n r y  a i d e s  u s e d  b y  I h e  f a c i l i t y
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m u s t  h a v e  c o m p l e t e d  u  N A T C E P  o r  C E P  
a p p r o v e d  b y  t h e  S t a t e  o n d  b e  c o m p e t e n t  
t o  p r o v i d e  n u r s i n g  a n d  n u r s i n g - r e l a t e d  
s e r v i c e s .  F a c i l i t i e s  m u s t  h I s o  m e e t  t h e  
r e g i s t r y  v e r i f i c a t i o n  r e q u i r e m e n t s  
s p e c i f i e d  i n  t h i s  f i n a l  r u l e  a t  n o w  
§  4 0 3 . 7 5 ( e ) ( 5 )  f o r  t e m p o r a r y  a i d e s .

Comment: I n  o u r  M a r c h  2 3 , 1 9 9 0  
N P R M ,  w e  r e q u e s t e d  p u b l i c  c o m m e n t  o n  
w h e t h e r  p r i v a t e  d u t y  a i d e s  o r  s i t t e r s  
( a i u e s  w h o  a r e  e m p l o y e d  b y  t h e  r e s i d e n t  
o r  t h e  r e s i d e n t ’ s  f a m i l y  a n d  a r e  n o t  
e m p l o y e d  b y  a  f a c i l i t y )  s h o u l d  b e  
r e q u i r e d  t o  m e e t  t h e  n u r s e  a i d e  
r e q u i r e m e n t s  p r o p o s e d  i n  §  4 0 3 . 7 5 ( g ) ( 1 ) .  
C o m m e n t e r s  w h o  s t a l e d  t h u t  t h e s e  
i n d i v i d u a l s  s h o u l d  m e e t  t h e  
r e q u i r e m e n t s  i n d i c a t e d  t h a t  f a c i l i t i e s  
w e r e  r e s p o n s i b l e  f o r  a l l  c a r e  t h a t  s i t t e r s  
p r o v i d e  a n d  t h a t  m e e t i n g  t h e  
r e q u i r e m e n t s  w a s  i m p o r t a n t  f o r  r e s i d e n t  
s a f e t y  o n d  q u u l i t y  o f  l i f e ,  O n e  
c o m m e n t e r  a s k e d  t h a t  f a c i l i t i e s  l i e  
a l l o w e d  n o t  t o  p e r m i t  s i t t e r s .

C o m m e n t e r s  w h o  i n d i c a t e d  t h a t  
s i t t e r s  s h o u l d  n o t  b e  r e q u i r e d  t o  m e e t  
t h e  r e q u i r e m e n t s  i n d i c a t e d  t h a t  s i t t e r s  
a r e  o f t e n  f a m i l y  m e m b e r s  o r  f r i e n d s  w h o  
p e r f o r m  l i m i t e d  s e r v i c e s  f o r  a  s m a l l  
s t i p e n d .  T h u  r e s i d e n t s ’  r i g h t  t o  h i r e  
w h o m e v e r  t h e y  w i s h  w a s  a l s o  
d i s c u s s e d .  S o m e  c c m m e n l e r s  p o i n t e d  
o u t  t h a t  s i t t e r s  a r e  g e n e r a l l y  n o t  u s e d  b y  
f a c i l i t i e s  a n d  i n d i c a t e d  t h a t  f a c i l i t i e s  
s h o u l d  n o t  b e  h e l d  a c c o u n t a b l e  f o r  
s i t t e r s '  a c t i o n s .  M a n y  c o m m e n t e r s  
i n d i c a t e d  t h a t  p r i v a t e  d u t y  a i d e s  w e r e  
d i f f e r e n t  f r o m  s i t t e r s ,  t h a t  s i t t e r s  m e r e l y  
r e a d  o r  p r o v i d e  c o m p a n i o n s h i p  o r  
p e r f o r m  a  f e w  m i n o r  s e r v i c e s ,  w h i l e  
p r i v a t e  d u t y  a i d e s  p e r f o r m  t h e  f u l l  r a n g e  
o f  n u r s e  a i d e  d u t i e s .  S o m e  c o m m e n t e r s  
r e q u e s t e d  t h a t  w e  d e f e r  t o  f a c i l i t i e s  i n  
t h i s  a r e a .  A  c o u p l e  o f  c c m m c n t e r s  
i n d i c a t e d  t h a t  p r i v a t e  d u l y  a i d e s  
e m p l o y e d  b y  a  f a c i l i t y  ( i . e . ,  n u r s e  a i d e s  
a s s i g n e d  e x c l u s i v e l y  t o  o n e  r e s i d e n t )  
s h o u l d  b e  r e q u i r e d  t o  m e e t  t h e  
r e q u i r e m e n t s .  F i n a l l y ,  c o m m e n t e r s  
w a n t e d  a s s u r a n c e s  t h a t  I h e  u s e  o f  
s i t t e r s  d i d  n o t  r e m o v e  a  f a c i l i t y ' s  
r e s p o n s i b i l i t y  t o  p r o v i d e  a  s u f f i c i e n t  
n u m b e r  o f  n u r s e  a i d e s .

Response: A f t e r  c o n s i d e r a t i o n  o f  
t h e s e  c o m m e n t s ,  w e  h a v e  d e c i d e d  n o t  t o  
r e q u i r e  s i t t e r s  a n d  o t h e r  i n d i v i d u a l s  
h i r e d  b y  i n d i v i d u a l  r e s i d e n t s  a n d  t h e i r  
f a m i l i e s  t o  m e e t  t h e  n u r s e  a i d e  
r e q u i r e m e n t s .  T h e s e  i n d i v i d u a l s  a r e  n o t  
u s e d  o r  e m p l o y e d  b y  f a c i l i t i e s ,  a n d  w c  
t h e r e f o r e  b e l i e v e  t h a t  i t  w o u l d  b e  
i n a p p r o p r i a t e  f o r  u s  t o  r e q u i r e  t h e s e  
i n d i v i d u a l s  t o  m e e t  t h e  r e q u i r e m e n t s .
W o  d o  e n c o u r a g e  f a c i l i t i e s  t o  d e v e l o p  
t h e i r  o w n  p o l i c i e s  u s  t o  t h e  r o l e  o f  
s i t t e r s ,  b a t  s t r e s s  t h a t  f a c i l i t i e s  a r e  
r e s p o n s i b l e  f o r  p r o v i d i n g  a d e q u u t e  s t a f f ,  
r c g n r d l c s s  o f  t' ’ e  p r e s e n c e  o f  s i t t e r s ,  n n d

w i l l  b e  h e l d  a c c o u n t a b l e  f o r  t h e  q u a l i t y  
o f  c a r e  p r o v i d e d  t o  r e s i d e n t s .

Comment: A  f e w  c o m m e n t e r s  
r e q u e s t e d  l h a t  t h e  u s e  o f  v o l u n t e e r s  u n d  
s i t t e r s  b e  d i s c u s s e d  i n  t h e  r e s i d e n t s ’ 
i n d i v i d u a l  c a r e  p l a n s .

Response: O B R A  ’0 7  d o e s  n o t  r e q u i r e  
t h u t  v o l u n t e e r s  o n d  s i t t e r s  b e  d i s c u s s e d  
i l l  c a r e  p l a n s ,  a n d  w e  b e l i e v e  t h a t  s u c h  a  
r e q u i r e m e n t  w o u l d  i m p o s e  a n  
u n n e c e s s a r y  p a p e r w o r k  b u r d e n  o n  
f a c i l i t i e s .

Comment: S o m e  c o m m e n t e r s  
i n d i c a t e d  t h a t  v o l u n t e e r s  s h o u l d  n o t  b e  
u l l o w e d  t o  p r o v i d e  n u r s e  a i d e  s e r v i c e s  
u n l e s s  t h e y  m e e t  t h e  t r a i n i n g  a n d  
c o m p e t e n c y  r e q u i r e m e n t s  i n  
§  4 0 3 . 7 5 ( g ) ( 1 )  ( n o w  r e d e s i g n a t e d  a s  
§  4 8 3 . 7 5 ( e ) ( 2 ) ) .

Response: T h e  s t a t u t o r y  d e f i n i t i o n  o f  
a  n u r s e  a i d e  i n  s e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( F )  
a n d  1 9 1 9 ( b ) ( 5 ) ( F )  o f  t h e  A c t  c l e a r l y  
i n d i c a t e s  t h a t  i n d i v i d u a l s  w h o  v o l u n t e e r  
a r c  n o t  i n c l u d e d  i n  t h e  d e f i n i t i o n  o f  a  
n u r s e  a i d e .  W h i l e  w e  r e c o g n i z e  t h a t  t h i s  
s u g g e s t i o n  m a y  h a v e  p o t e n t i a l  b e n e f i t s ,  
w e  b e l i e v e  t h e s e  b e n e f i t s  w o u l d  b e  
o f f s e t  b y  t h e  p o t e n t i a l  d i s c o u r a g i n g  
e f f e c t  o n  v o l u n t e e r i s m  t h a t  s u c h  a  
r e q u i r e m e n t  w o u l d  h a v e .

Comment: A  f e w  c o m m e n l e r s  
p r o v i d e d  s u g g e s t i o n s  o n  r e q u i r i n g  
i n f o r m a l  t r a i n i n g  ( i . e .  t r a i n i n g  t h a t  d o e s  
n o t  m e e t  t h e  r e q u i r e m e n t s  o f  § §  4 8 3 . 1 5 1  
t h r o u g h  4 8 3 . 1 5 4 )  f o r  v o l u n t e e r s .  O n e  
c o m m e n t e r  s u g g e s t e d  t h u t  H C F A  
d e v e l o p  p r o c e d u r e s  t o  e n s u r e  t h a t  
p h y s i c a l  t h e r a p y  a s s i s t a n t s  a n d  
d i e t i c i a n s '  a i d e s  a r e  t r a i n e d  a n d  
c o m p e t e n t  t o  p e r f o r m  t h e i r  s e r v i c e s  
a l t h o u g h  t h e y  s h o u l d  n o t  b e  r e q u i r e d  t o  
c o m p l e t e  a  N A T C E P  o r  C E P .

Response: W h i l e  w e  b e l i e v e  t h e s e  a r e  
s e n s i b l e  a n d  p r u d e n t  s u g g e s t i o n s  a n d  
e n c o u r a g e  f a c i l i t i e s  t o  p r o v i d e  i n f o r m a l  
t r a i n i n g  t o  a l l  i n d i v i d u a l s  w h o  m a y  
b e n e f i t  f r o m  I h e  t r a i n i n g ,  w e  b e l i e v e  
f a c i l i t i e s  s h o u l d  h a v e  f l e x i b i l i t y  t o  
d e t e r m i n e  w h i c h  i n d i v i d u a l s  n e e d  t o  b e  
t i u i n e d .  W e  r e i t e r a t e  t h u t  f a c i l i t i e s  a r e  
r e s p o n s i b l e  f o r  a l l  o f  t h e  c a r e  p r o v i d e d  
t o  t h e i r  r e s i d e n t s .

Section 403.75(g)(3) Competency (Now 
Redesignated as Section 403.75(e)(4)) ‘
S u m m a r y  o f  N P R M  P r o v i s i o n s

S e c t i o n  4 8 3 . 7 5 ( g ) ( 3 )  s p e c i f i e d  t h a t  a  
f u c i l i t y  m a y  p e r m i t  o n  i n d i v i d u a l  t o  
s e r v e  a s  a  n u r s e  a i d e  o r  p r o v i d e  s e r v i c e s  
o f  a  t y p e  f o r  w h i c h  t h e  i n d i v i d u a l  l i a s  
n o t  d e m o n s t r a t e d  c o m p e t e n c e  o n l y  
w h e n  t h e  i n d i v i d u a l  i s  i n  a  N A T C E P  o r  
C E P  a p p r o v e d  b y  t h e  S t a t e  a n d  t h e  
f a c i l i t y  h a s  a s k e d  a n d  n o t  y e t  e v a l u a t e d  
o  r e p l y  f r o m  t h e  S t u t e  r e g i s t r y  f o r  
i n f o r m a t i o n  c o n c e r n i n g  t h e  i n d i v i d u a l .

C o m m e n t s  u n d  R e s p o n s e s

Comment: M a n y  c o m m e n l e r s  
r e q u e s t e d  c l a r i f i c a t i o n  u s  t o  w h e t h e r  
i n d i v i d u a l s  w h o  h a v e  b e e n  e m p l o y e d  b y  
u  f u c i l i t y  f o r  l e s s  t h a n  f o u r  m o n t h s  a n d  
h a v e  n o t  y e t  c o m p l e t e d  a N A T C E P  m a y  
s e r v e  a s  a  n u r s e  a i d e .  S o m e  c o m m e n t e r s  
i n d i c a t e d  t h u t  w o  s h o u l d  s p e c i f i c a l l y  
a l l o w  i n d i v i d u a l s  w h o  h a v e  n o t  y e t  
s t a r t e d  a  N A T C E P  t o  s e r v e  a s  n u r s e  
a i d e s .  O t h e r s  r e q u e s t e d  t h a t  n o  o n e  b e  
a l l o w e d  t o  s e r v e  a s  n u r s e  a i d e s  u n t i l  h o  
o r  s h e  h a s  c o m p l e t e d  a  N A T C E P  o r  C E P .

Rcsnonsc: S e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( C )  n n d  
1 9 1 9 ( b ) ( 5 ) ( C )  o f  t h e  A c t  s p e c i f y  t h a t  a  
f a c i l i t y  m u s t  n o t  p e r m i t  a n  i n d i v i d u a l ,  
o t h e r  t h a n  i n  a  N A T C E P  u p p r o v e d  b y  
t h e  S t a t e ,  t o  s e r v e  a s  a  n u r s e  a i d e  o r  
p r o v i d e  s e r v i c e s  o f  a  t y p e  f o r  w h i c h  t h o  
i n d i v i d u a l  h a s  n o t  d e m o n s t r a t e d  
c o m p e t e n c y .  S e c t i o n s  1 8 1 9 ( b ) ( 5 ) ( A )  a n d  
1 9 1 9 ( b ) ( 5 ) ( A )  o f  t h e  A c t  ( u s  a m e n d e d  b y  
s e c t i o n s  4 0 0 8 ( h ) ( 1 ) ( B )  a n d  4 8 0 1 ( a ) ( 2 )  o f  
O B R A  ' 9 0 )  a l s o  r e q u i r e  t h u t  f a c i l i t i e s  n o l  
u s e  u n  i n d i v i d u a l  a s  a  n u r s e  a i d e  o n  a  
f u l l - t i m e  b a s i s  f o r  m o r e  t h a n  f o u r  
m o n t h s  u n l e s s  t h e  i n d i v i d u a l  h a s  
c o m p l e t e d  a  N A T C E P  a p p r o v e d  b y  t h e  
S t u t e  o n d  p r o h i b i t  f a c i l i t i e s  f r o m  u s i n g  
i n d i v i d u a l s  o n  a  t e m p o r a r y ,  p e r  d i e m ,  
l e a s e d ,  o r  a n y  o t h e r  b a s i s  o t h e r  t h a n  a  
f u l l - t i m e  e m p l o y e e  a s  n u r s e  a i d e s  u n l e s s  
t h e y  h a v e  a l r e a d y  c o m p l e t e d  a  N A T C E P  
o r  C E P  a n d  u r e  c o m p e t e n t  t o  p r o v i d e  
n u r s i n g  o r  n u r s i n g - r e l a t e d  s e r v i c e s .  
T h e r e f o r e ,  a  f a c i l i t y  m u y  o n l y  p e r m i t  a n  
i n d i v i d u a l  w h o  h a s  w o r k e d  l e s s  t h a n  
f o u r  m o n t h s  i n  t h e  f a c i l i t y  t o  s e r v e  a s  a  
n u r s e  a i d e  o r  p r o v i d e  s e r v i c e s  f o r  w h i c h  
t h e  i n d i v i d u a l  h a s  n o t  d e m o n s t r a t e d  
c o m p e t e n c e  o n l y  w h e n  t h e  i n d i v i d u a l  i s  
a  f u l l - t i m e  e m p l o y e e  a n d  i s  i n  a  
N A T C E P  a p p r o v e d  b y  t h e  S t u t e .  W e  
h a v e  r e v i s e d  t h e  p r o v i s i o n  i n  
§  4 0 3 . 7 5 ( g ) ( 3 )  ( n o w  r e d e s i g n a t e d  u s  
§  4 0 3 . 7 5 ( e ) ( 4 ) )  t o  s t a t e  t h i s  r e q u i r e m e n t  
c l e a r l y .  T h u s ,  d u r i n g  t h e  f o u r - m o n t h  
p e r i o d  d i s c u s s e d  i n  §  4 0 3 . 7 5 ( g ) ( 1 ) ,
G e n e r a l  R u l e  ( n o w  r e d e s i g n a t e d  a s  
§  4 0 3 . 7 5 ( e ) ( 2 ) ) .  f u l l - t i m e  e m p l o y e e s  w h o  
a r e  i n  a  N A T C E P  m a y  s e r v e  a s  n u r s o  
a i d e s ,  n n d  i n d i v i d u a l s  w h o  h a v e  n o t  y e t  
s t a r t e d  a  N A T C E P  m a y  n o t  s e r v e  a s  
n u r s e  a i d e s  r e g a r d l e s s  o f  w h e t h e r  t h e y  
u r e  f u l l - t i m e  e m p l o y e e s .  T h e  q u e s t i o n  o f  
w h e n  i n d i v i d u a l s  w h o  a r e  i n  N A T C E P s  
a r e  a l l o w e d  t o  p e r f o r m  s e r v i c e s  w i l l  b n  
a d d r e s s e d  l u t e r  i n  t h i s  p r e a m b l e  i n  t h e  
d i s c u s s i o n  o n  r e q u i r e m e n t s  f o r  a p p r o v a l  
o f  N A T C E P s .

Comment: O n e  c o m m e n t e r  a s k e d  
w h e t h e r  a n  i n d i v i d u a l  w h o  h a s  b e e n  
e m p l o y e d  b y  u  f a c i l i t y  f o r  l e s s  t h a n  f o u r  
m o n t h s  a n d  h a s  c o m p l e t e d  o n l y  a  C E P  
a n d  i s  a w a i t i n g  t h e  r e s u l t s  o f  t h e  
e v a l u a t i o n  m a y  s e r v e  n s  a  n u r s e  a i d e .


