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SPONSOR STATEMENT AND SECTIONAL ANALYSIS
HB 214

HB 214, which is supported by the Department of Labor, makes two 
important adjustments to Title 23 pertaining to workers' compensation. 
Sections 1 and 2 amend AS 23.30 to comport with federal law. Sections 3 and 
4 amend Alaska workers' compensation law to reflect changes made to public 
assistance eligibility.

This section aligns Alaska's Second Injury Fund with 42 U.S.C. 12101- 
12213 (Americans with Disabilities Act). It amends AS 23.30.022 to provide 
that an employee who, following a conditional offer of employment, makes a 
false representation during a medical inquiry or examination regarding the 
employee's physical condition may be barred from receiving workers' 
compensation for an injury causally connected to the false representation. 
Currently, AS 23.30022 refers to false representations of physical condition in 
an "employment application or preemployment questionnaire".

The ADA prohibits many employers from making inquiries designed 
to obtain information regarding disabilities prior to a conditional offer of 
employment, including inquiries made in the employment application and 
preemployment questionnaire. An employer subject to the ADA could not 
comply with the ADA and benefit from AS 23.30.022, while an employer who 
did not comply with the ADA might benefit at che expense of an employee's 
rights under the ADA. Section 1 of HB 214 replaces the employment 
application or preemployment questionnaire of the current statute with the 
ADA permitted examinations or inquires after a conditional offer of 
employment. The employer who complies with the ADA will be able to 
benefit from AS 23.30.022, and employment candidates will not be asked to 
chose between exercising their rights under the ADA and potentially losing 
their workers' compensation benefits.

Ju n e a u  Office (907) 465-3777 Toll Free I-800-86l-KOTT(5688) Fax (907) 465-2819 
Engle R iver Office (907)694-8944 Fax (907)694-8945 E-M ail: represcntalivc_pele_kott@lcgis.slate.ak.us

Section-l:
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Section.2:

This section deletes the requirement that an employer acquire written 
knowledge of a qualifying impairment before hiring an employee who later 
suffers a second injury whose resulting compensation payments are 
reimbursable by the Second Injury Fund. In order to obtain Second Injury 
Fund reimbursement, an employer will be able to continue to show that the 
employee was "retained" in the employment after the employer acquired 
written knowledge of the employee's impairment.
Section_2:

The Alaska temporary assistance program, AS 47.27, was enacted in 
1996 as part of welfare reform. One of its provisions, AS 47.27.035, requires 
that, unless exempt under that statute, participants in the Alaska temporary 
assistance program must participate in "work activities" in order to receive 
assistance or services under the program. "Work activities," as defined in AS 
47.27.900, includes paid employment and paid on-the-job training, as well as 
unpaid activities such as community work service and job search and 
preparation activities. Section 3 of HB 214 would amend AS 23.30.230(a), 
which contains the current list of persons excluded from workers’ 
compensation coverage, to add Alaska temporary assistance participants who 
are engaged in an unpaid work activity. This amendment ensures that 
workers' compensation coverage is provided only to those who are involved 
in a wage earning activity.
Section 4:

Defines "on-the-job training", as that phrase is used in Section 3 of this
bill.
Section 5:

Because the amendments contained in sections 3 and 4 are linked to 
the new AS 47.27.035, Section 5 of this bill ties the effective date of Sections 3 
and 4 to the effective date of AS 47.27.035.
Section 6:

Establishes an immediate effective date, except as provided in Section 5.

HB 214 will make Alaska law consistent with Federal ADA law and 
will clarify an area of legal uncertainty created with the passage of welfare 
reform. I urge your support.
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MEMORANDUM

D EPAR TM EN T O F LABOR 
Office of the Commissioner

STATE OF ALASKA

TO:

THRU:

FROM:

The Honorable Bruce Botelho 
Attorney General 
Department of Law

David Ramsear 
Acting Chief of Staff 
Office _of the, Governor

/  0-7’T7
Tom Cashen 
Commissioner

d a t e  May 12, 1995

"  0M l " V  c
p h o n e  465-2700

s u b je c t ;  Request for
Attorney General 
Opinion Regarding 
AS 23.30.022 and 
AS 23 .30 .205(c) as 
Related to ADA

The Department of Labor's Workers' Compensation Division is 
requesting a formal Attorney General's opinion concerning AS 
23.30.022 and AS 23.30 .205 (c) . It is alleged that AS 23.30.022 
and AS 23.30.205 (c) are in direct conflict with the Americans with 
Disabilities Act (ADA) . If that is the case, are these statutes 
preempted under the Supremacy Clause Act of the United States 
Constitution?

The Workers' Compensation Division provides every injured worker in 
Alaska an informative pamphlet regarding the workers' compensation 
system and process. AS 23.30.022 is referenced in the current 
pamphlet. An insert advising injured workers to contact “he Equal 
Employment Opportunity Commission with any questions regarding 
their injury as related to ADA is included with the pamphlet. The 
insert is a temporary measure until language acknowledging the 
potential conflict is published in a new pamphlet. Is the language 
found in the insert sufficient?

Attached is a copy of a letter from Representative Kott requesting 
an Attorney General opinion, the current Workers' Compensation 
pamphlet, and a pamphlet insert.

Attachments (3)

cc: Representative Pete Kott
Dwight Perkins, Legislative Liaison, DOL
Paul Grossi, Director, WC
Jake' Sanders, Admin Officer, WC

DTtU/r r . P ;  n ' Q t t
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S t a t e  o f  A l a s k a
Department of Law

S e p t e m b e r  1 7 ,  1 9 9 6  

A G O  F i l e  N o .  6 6 1 - 9 5 - 0 7 4 8

( 9 0 7 )  2 6 9 - 5 1 9 0

A r e  A S  2 3 . 3 0 . 0 2 2  a n d  

A S  2 3 . 3 0 . 2 0 5 ( c )  p r e e m p t e d  

b y  t h e  A m e r i c a n s  w i t h  

D i s a b i l i t i e s  A c t ?

FROM: K r i s t i n  S. K n u d s e n  

A s s i s t a n t  A t t o r n e y  G e n e r a l  

D e p a r t m e n t  o f  L a w

Y o u  h a v e  a s k e d  f o r  a d v i c e  c o n c e r n i n g  t h e  r e l a t i o n s h i p  

b e t w e e n  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0 ,  P u b .  L .  N o .  

1 0 1 - 3 3 6  ( c o d i f i e d  a t  4 2  U . S . C .  §§ 1 2 1 0 1 - 1 2 2 1 3 ) ,  k n o w n  a s  t h e  A D A ,  

a n d  c e r t a i n  s e c t i o n s  o f  t h e  A l a s k a  W o r k e r s ' C o m p e n s a t i o n  A c t  

r e l a t i n g  t o  t h e  S e c o n d  I n j u r y  F u n d  a n d  t h e  f a l s e  s t a t e m e n t  

e x c l u s i o n .  S p e c i f i c a l l y ,  y o u  a s k  i f  A S  2 3 . 3 0 . 0 2 2  a n d  A S  

2 3 . 3 0 . 2 0 5 ( c )  a r e  p r e e m p t e d  i n  w h o l e  o r  i n  p a r t  b y  t h e  A D A .  Y o u  

a l s o  a s k  w h e t h e r  a n  i n s e r t  t i t l e d  " N o t i c e "  p r o v i d e d  w i t h  t h e  

b r o c h u r e  d i s t r i b u t e d  b y  t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  t o  

i n j u r e d  w o r k e r s  i s  s u f f i c i e n t  t o  a d d r e s s  a n y  p r o b l e m s  t h a t  m a y  

e x i s t .  T h e  s h o r t  a n s w e r  t o  y o u r  q u e s t i o n  i s  t h a t  t h e r e  i s  a  

c o n f l i c t  b e t w e e n  t h e  A D A  a n d  c e r t a i n  p o r t i o n s  o f  A S  2 3 . 3 0 . 0 2 2  a n d  

A S  2 3 . 3 0 . 2 0 5 ( c ) 1; t h e s e  p r o v i s i o n s  m a y  b e  p r e e m p t e d  b y  t h e  A D A .  

T h e  i n s e r t  d o e s  n o t  a d e q u a t e l y  i n f o r m  e m p l o y e r s  o r  e m p l o y e e s  o f  t h e  

p o s s i b l e  e f f e c t  o f  p r e e m p t i o n .

D I S C U S S I Q M

l. S e c o n d  Injury. .Eund

A l a s k a  i s  o n e  o f  t w e n t y  s t a t e s  w h i c h  p r o v i d e  a  b r o a d -  

b a s e d  s e c o n d  i n j u r y  f u n d  i n  t h e i r  w o r k e r s '  c o m p e n s a t i o n  s y s t e m . '

1 I n  A S  2 3 . 3 0 . 0 2 2 ,  " e m p l o y m e n t  a p p l i c a t i o n  o r  p r e e r a p l o y m e n t  

q u e s t i o n n a i r e "  a n d  " i n  h i r i n g "  c o n f l i c t  w i t h  A D A  p r o v i s i o n s  

b a r r i n g  i n q u i r i e s  a s  t o  t h e  e x i s t e n c e  o f  a  d i s a b i l i t y  i n  

p r e e r a p l o y m e n t  q u e s t i o n n a i r e s  a n d  j o b  a p p l i c a t i o n s ,  a n d  b a r r i n g  

d i s c r i m i n a t i o n  i n  h i r i n g  o n  t h e  b a s i s  o f  d i s a b i l i t y .  I n  A S  

2 3 . 3 0 . 2 0 5 ( c ) ,  t h e  p h r a s e  " h i r e d "  [ a f t e r  t h e  e m p l o y e r  a c q u i r e d  

t h a t  k n o w l e d g e ]  o f  a  q u a l i f y i n g  c o n d i t i o n  p r e s e n t s  s i m i l a r  

c o n f l i c t s .

2A l a s k a ' s  S e c o n d  I n j u r y  F u n d  i s  b r o a d - b a s e d  b e c a u s e  i t  

d e f i n e s  p e r m a n e n t  p h y s i c a l  i m p a i r m e n t  a s  o n e  o f  2 5  l i s t e d  

c o n d i t i o n s ,  f r o m  a n k y l o s i s  o f  j o i n t s  t o  v a r i c o s e  v e i n s ,  p l u s  a n y  

c o n d i t i o n  s u p p o r t i n g  a  r a t i n g  o f  d i s a b i l i t y  o f  2 0 0  w e e k s  o r  m o r e ,  

A S  2 3 . 3 0 .  2 0 5 ( d ) .  " S e c o n d  I n j u r y "  i s  s o m e t h i n g  o f  a  m i s n o m e r ,  a s  

m a n y  o f  t h e  l i s r e d  c o n d i t i o n s ,  e . g . ,  e p i l e p s y ,  v a r i c o s e  v e i n s ,

o o la v c  U O V  U  8  1 9 9 6



The purpose of a second injury fund is to encourage employers to 
hire persons with certain permanent pre-existing physical 
impairments by ameliorating the employer's cost of potential work- 
related injury. See, Sea-Land Services v. Second Iniurv Fund. 737 
P.2d 793, 795 (Alaska 1987); Employers Commercial Union Ins. Group 
v. Christ. 513 P.2d 1090, 1093 (Alaska 1973). While this is the 
primary purpose of second injury funds, they are designed to 
achieve this purpose without reducing the benefits available to the • 
employee whose disability is greater because of pre-existing 
impairment.3 The Fund reimburses employers for compensation 
payments exceeding 104 weeks if, because of the pre-existing 
condition, the employee's disability is substantially greater than 
would result from the injury alone (AS 23.30.205(a)) or, if the 
employee dies, the employee would not have died except for the pre­
existing impairment (AS 23.30.205(b)).

In order to be eligible for Fund reimbursement, the 
employer must:

...establish by written records that the 
employer had knowledge of the permanent 
physical impairment before the subsequent 
injury and that the employee was hired or 
retained in employment after the employer 
acquired that knowledge.

AS 23.30.205(c). The written record requirement:

helps ensure that Fund reimbursement furthers 
the statutory purpose by providing evidence 
that the employer actually knew of the 
employee's pre-existing impairment; it

Tom  C a s h e n
D e p a r t m e n t  o f  L a b o r
AGO 6 6 1 - 9 5 - 0 7 4 8

are unrelated to industrial injuries. An employee need not have 
a prior work-related injury for an employer to be entitled to use 
the fund. The class intended to be benefitted is broader than 
workers who have suffered industrial injuries.

3Professor Larson argues that if the sole purpose of second 
injury fund statutes was to encourage employers to hire those 
with preexisting impairments by limiting ejqposure to liability, 
pure apportionment statutes achieve this with greater fairness to 
employers, albeit greater hardship to employees. If the purpose 
was only to ameliorate the impact of an employee's prior 
impairments upon his employer, there would be no need for prior 
knowledge, since the cost of prior impairment, not having arisen 
from the employment, should not be borne by the employer. 2 A. 
Larson, Workmen's Compensation Law. § 59.33(e), at 10-518 (1992).

\
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Tom  C a s h e n
D e p a r t m e n t  o f  L a b o r
AGO 6 6 1 - 9 5 - 0 7 4 8

S e p t e m b e r  3 ,  1 9 9 6
P a g e  3

p r o t e c t s  t h e  F u n d  a g a i n s t  s p u r i o u s  o r  

c o l l u s i v e  c l a i m s .

S e a - L a n d  S e r v i c e s . 7 3 7  P . 2 d  a t  7 9 5 ,  c i t i n g  U . S .  P i o e  & F o u n d r y  C o .  

v .  C a r a w a y , 5 4 6  S . W . 2 d  2 1 5 ,  2 1 9  ( T e n n .  1 9 7 7 )  . T h e  w r i t t e n  r e c o r d  

r e q u i r e m e n t  a l s o  s e r v e s  t o  r e d u c e  l i t i g a t i o n  o n  t h e  q u e s t i o n  o f  

w h e t h e r  t h e  e m p l o y e r  h a d  k n o w l e d g e  o f  t h e  p r e - e x i s t i n g  i m p a i r m e n t .  

S e a - L a n d  S e r v i c e s , s u p r a ; K e t c h i k a n  G a t e w a y  B o r o u g h  v .  S a l i n o . 6 0 4  

p . 2 d  5 9 0  ( A l a s k a  1 9 7 9 ) ;  A .  L a r s o n ,  W o r k m e n l s  C o m p e n s a t i o n  L a w /  s e c .  

5 9 . 3 3 ( f ) ,  V o l . 2, p .  1 0 - 5 2 3  ( 1 9 9 2 ) .

2. F a l s e  S t a t e m e n t  E x c l u s i o n

A s  p a r t  o f  a  g e n e r a l  r e c o n s t r u c t i o n  o f  t h e  w o r k e r s ' 

c o m p e n s a t i o n  l a w s  i n  1 9 8 8 ,  A S  2 3 . 3 0 . 0 2 2  w a s  a d o p t e d .  § 5 c h  7 9  S L A  

1 9 8 8 .  I t  p r o v i d e s :

A n  e m p l o y e e  w h o  k n o w i n g l y  m a k e s  a f a l s e  

s t a t e m e n t  a s  t o  t h e  e m p l o y e e ' s  p h y s i c a l  

c o n d i t i o n  o n  a n  e m p l o y m e n t  a p p l i c a t i o n  o r  

p r e e m p l o y m e n t  q u e s t i o n n a i r e  m a y  n o t  r e c e i v e  

b e n e f i t s  u n d e r  t h i s  c h a p t e r  i f

(1) t h e  e m p l o y e r  r e l i e d  u p o n  t h e  f a l s e  

r e p r e s e n t a t i o n  a n d  t h i s  r e l i a n c e  w a s  a  

s u b s t a n t i a l  f a c t o r  i n  t h e  h i r i n g ;  a n d

(2) t h e r e  w a s  a  c a u s a l  c o n n e c t i o n  b e t w e e n

t h e  f a l s e  r e p r e s e n t a t i o n  a n d  t h e  i n j u r y  t o  t h e  

e m p l o y e e .

T h i s  p r o v i s i o n  p r o t e c t s  t h e  a m p l o y e r  f r o m  c o m p e n s a t i o n  l i a b i l i t y  

w h e r e  t h e  e m p l o y e e  m i s r e p r e s e n t s  h i s  p h y s i c a l  c o n d i t i o n ,  t h e  

e m p l o y e r  r e l i e s  o n  t h e  f a l s e  r e p r e s e n t a t i o n  t o  t h e  e x t e n t  t h a t  i t

w a s  a  s u b s t a n t i a l  f a c t o r  i n  h i r i n g ,  a n d  t h e  e m p l o y e e  i n c u r s  a n

i n j u r y  w h i c h  i s  c a u s a l l y  c o n n e c t e d  t o  t h e  f a l s e  r e p r e s e n t a t i o n .  

U n l i k e  A S  2 3 . 3 0 . 2 5 0 ,  w h i c h  i m p o s e s  a  c r i m i n a l  p e n a l t y  f o r  w i l l f u l  

m i s r e p r e s e n t a t i o n  i n  t h e  w o r k e r s '  c o m p e n s a t i o n  p r o c e s s - ,  t h i s  

p r o v i s i o n  a d d r e s s e s  k n o w i n g  m i s r e p r e s e n t a t i o n  p r i o r  t o  t h e  i n j u r y  

a n d  p r o t e c t s  t h e  e m p l o y e r  a s  w e l l  a s  e x c l u d e s  t h e  e m p l o y e e .  I t  

c o m p l e m e n t s  t h e  S e c o n d  I n j u r y  F u n d  m e c h a n i s m .  I f  t h e  e m p l o y e e  

d i v u l g e d  t h e  i n f o r m a t i o n ,  t h e  e m p l o y e r  h a d  a  " w r i t t e n  r e c o r d "  a n d  

c o u l d  f i l e  a  c l a i m  f o r  F u n d  p r o t e c t i o n  i f  a n  i n j u r y  r e s u l t e d  i n  

s i g n i f i c a n t  d i s a b i l i t y .  O n  t h e  o t h e r  h a n d ,  i f  t h e  e m p l o y e e  

k n o w i n g l y  c o n c e a l e d  t h e  i n f o r m a t i o n ,  t h e  e m p l o y e r  w o u l d  n o t  h a v e  

a c c e s s  t o  F u n d  r e i m b u r s e m e n t  i n  t h e  e v e n t  o f  i n j u r y ,  b u t  i n  c e r t a i n  

c a s t  s 4 t h e  e m p l o y e r  w o u l d  b e  a b l e  t o  a v o i d  l i a b i l i t y  a l t o g e t h e r .

* T h e  m i s r e p r e s e n t a t i o n  e x - l u s i o n  a p p l i e s  o n l y  w h e r e  t h e  

e m p l o y e e ' s  m i s r e p r e s e n t a t i o n  i s  c a u s a l l y  r e l a t e d  t o  t h e  i n j u r y ;  

e . g . ,  i n  t h o s e  c a s e s  w h e r e  t h e  e m p l o y e r  c o u l d  h a v e  p r o v i d e d



Tom  C a s h e n
D e p a r t m e n t  o f  L a b o r
AGO 6 6 1 - 9 5 - 0 7 4 8

S e p t e m b e r  3 ,  1 ? 9 6
P a g e  4

3. T h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  (ADA).

T h e  A D A  i s  d e s i g n e d  t o :

p r o v i d e  a  c l e a r  a n d  c o m p r e h e n s i v e  n a t i o n a l  

m a n d a t e  t o  e n d  d i s c r i m i n a t i o n  a g a i n s t  

i n d i v i d u a l s  w i t h  d i s a b i l i t i e s  a n d  t o  b r i n g  

p e r s o n s  w i t h  d i s a b i l i t i e s  i n t o  t h e  e c o n o m i c  

a n d  s o c i a l  m a i n s t r e a m  o f  A m e r i c a n  l i f e ;  t o  

p r o v i d f e  e n f o r c e m e n t  s t a n d a r d s  a d d r e s s i n g  

d i s c r i m i n a t i o n  a g a i n s t  i n d i v i d u a l s  w i t h  

d i s a b i l i t i e s ,  a n d  t o  e n s u r e  t h a t  t h e  f e d e r a l  

g o v e r n m e n t  p l a y s  a  c e n t r a l  r o l e  i n  e n f o r c i n g  

t h e s e  s t a n d a r d s  o n  b e h a l f  o f  i n d i v i d u a l s  w i t h  

d i s a b i l i t i e s .

S e n a t e  R e p .  N o .  1 1 6 ,  1 0 1 s t  C o n g . ,  1 s t  S e s s .  9 ( 1 9 8 9 ) .  I n  o r d e r  t o  

a c c o m p l i s h  t h e s e  p u r p o s e s ,  t h e  A D A  p r o h i b i t s  d i s c r i m i n a t i o n  a g a i n s t  

a  q u a l i f i e d  i n d i v i d u a l  w i t h  a  d i s a b i l i t y  i n  j o b  a p p l i c a t i o n  

p r o c e d u r e s ,  h i r i n g ,  c o m p e n s a t i o n ,  a n d  o t h e r  t e r m s  a n d  c o n d i t i o n s  o f  

e m p l o y m e n t .  A D A  4 2  U . S . C .  § 1 2 1 1 2 ( a ) .  T h i s  p r o h i b i t i o n  a p p l i e s  t o  

a l l  e m p l o y e r s  o f  1 5  o r  m o r e  e m p l o y e e s ,  e x c e p t  I n d i a n  t r i b e s ,  

c e r t a i n  r e l i g i o u s  o r g a n i z a t i o n s  a n d  t h e  f e d e r a l  g o v e r n m e n t .  2 9  C F R  

§ 1 6 3 0 . 2 ( e ) .  T h r o u g h  r e g u l a t i o n s  e n f o r c i n g  4 2  U . S . C .  § 1 2 1 3 2 ,

t h e s e  p r o v i s i o n s  a l s r  a p p l y  t o  s t a t e  a n d  l o c a l  g o v e r n m e n t s .  2 8  C F R  

3 5 . 1 4 0 .

I n  p a r t i c u l a r ,  t h e  A D A  e x p l i c i t l y  p r o h i b i t s  p r e ­

e m p l o y m e n t  m e d i c a l  e x a m i n a t i o n s  o r  i n q u i r i e s  o f  j o b  a p p l i c a n t s  a s  

t o  t h e  e x i s t e n c e  o f  a  d i s a b i l i t y  o r  t h e  s e v e r i t y  o r  n a t u r e  o f  t h e  

d i s a b i l i t y .  4 2  U . S . C .  § 1 2 1 1 2 ( c ) ( 2 ) .  O n  t h e  o t h e r  h a n d ,  t h e  A D A  

p e r m i t s  e m p l o y e r s  t o  r e q u i r e  m e d i c a l  e x a m i n a t i o n s  a f t e r  a n  o f f e r  o f  

e m p l o y m e n t  a n d  p r i o r  t o  t h e  c o m m e n c e m e n t  o f  j o b  d u t i e s .  T h e  

i n f o r m a t i o n  o b t a i n e d  r e g a r d i n g  t h e  m e d i c a l  c o n d i t i o n  o r  h i s t o r y  o f  

t h e  a p p l i c a n t  m u s t  b e  c o l l e c t e d  a n d  m a i n t a i n e d  o n  s e p a r a t e  f o r m s ,  

p l a c e d  i n  s e p a r a t e  m e d i c a l  f i l e s ,  a n d  t r e a t e d  a s  a  c o n f i d e n t i a l  

m e d i c a l  r e c o r d .  4 2  U . S . C .  § 1 2 1 1 2 ( c ) ( 3 ) ( B ) .  F o r  c u r r e n t  e m p l o y e e s ,  

n o  e x a m i n a t i o n  m a y  b e  r e q u i r e d  o r  i n q u i r i e s  m a d e  a s  t o  d i s a b i l i t y  

" u n l e s s  s u c h  e x a m i n a t i o n  o r  i n q u i r y  i s  s h o w n  t o  b e  j o b - r e l a t e d  a n d  

c o n s i s t e n t  w i t h  b u s i n e s s  n e c e s s i t y . "  4 2  U . S . C .  § 1 2 1 1 2 ( c ) ( 4 ) ( A ) .

i n j u r y - p r e v e n t i n g  a c c o m m o d a t i o n  f o r  a n  i m p a i r m e n t ,  h a d  i t  b e e n  

k n o w n ,  o r  t h e  e m p l o y e e  w a s  n o t  q u a l i f i e d  t o  p e r f o r m  t h e  w o r k  

w i t h o u t  s i g n i f i c a n t  r i s k  o f  s u b s t a n t i a l  h a r m  t o  h i m s e l f .  I n  m a n y  

c a s e s  t h e r e  i s  n o  c a u s a l  r e l a t i o n s h i p  b e t w e e n  t h e  i n j u r y  a n d  t h e  

i m p a i r m e n t ,  a l t h o u g h  t h e  t w o  m a y  c o m b i n e  t o  r e s u l t  i n  g r e a t e r  

d i s a b i l i t y .
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T h e  r e a s o n i n g  b e h i n d  t h e s e  r e s t r i c t i o n s  w a s  s e t  f o r t h  a t  

l e n g t h  i n  t h e  H o u s e  E d u c a t i o n  a n d  L a b o r  C o m m i t t e e :

H i s t o r i c a l l y ,  e m p l o y m e n t  a p p l i c a t i o n  f o r m s  a n d  

e m p l o y m e n t  i n t e r v i e w s  r e q u e s t e d  i n f o r m a t i o n  

c o n c e r n i n g  a n  a p p l i c a n t ' s  p h y s i c a l  o r  m e n t a l  

c o n d i t i o n .  T h i s  i n f o r m a t i o n  w a s  o f t e n  u s e d  t o  

e x c l u d e  a p p l i c a n t s  w i t h  d i s a b i l i t i e s  

p a r t i c u l a r l y  t h o s e  w i t h  s o - c a l l e d  h i d d e n  

d i s a b i l i t i e s  s u c h  a s  e p i l e p s y ,  d i a b e t e s ,  

e m o t i o n a l  i l l n e s s ,  h e a r t  d i s e a s e  a n d  c a n c e r  —  

b e f o r e  t h e i r  a b i l i t y  t o  p e r f o r m  t h e  j o b  w a s  

e v e n  e v a l u a t e d .

I n  o r d e r  t o  a s s u r e  t h a t  m i s c o n c e p t i o n s  d o  

n o t  b i a s  t h e  e m p l o y m e n t  s e l e c t i o n  p r o c e s s ,  t h e  

l e g i s l a t i o n  s e t s  f o r t h  a p r o c e s s  w h i c h  b e g i n s  

w i t h  a  p r o h i b i t i o n  o n  p r e - c f f e r  m e d i c a l  

e x a m i n a t i o n s  o r  i n q u i r i e s .  . . . T h i s

p r o h i b i t i o n  a g a i n s t  i n q u i r i e s  r e g a r d i n g  

d i s a b i l i t y  i s  c r i t i c a l  t o  a s s u r e  t h a t  b i a s  

d o e s  n o t  e n t e r  t h e  s e l e c t i o n  p r o c e s s .

H . R .  R e p .  N o .  4 8 5 ,  1 0 1  C o n g . ,  2 d  S e s s . ,  p t .  2, a t  7 2 - 7 3  ( 1 9 9 0 ) .

T h e  A D A  p r o v i d e s  t h a t  s t a t e  a n d  l o c a l  g o v e r n m e n t s  m a y  n o t  

e x c l u d e  a  q u a l i f i e d  p e r s o n  w i t h  a  d i s a b i l i t y  f r o m  p a r t i c i p a t i o n  i n  

g o v e r n m e n t  s e r v i c e s ,  b e n e f i t s  o r  p r o g r a m s ,  n o r  d e n y  b e n e f i t s  o f  

g o v e r n m e n t  s e r v i c e s ,  b e n e f i t s  o r  p r o g r a m s  b y  r e a s o n  o f  s u c h  

d i s a b i l i t y .  4 2  U . S . C .  § 1 2 1 3 2 .  S u c h  p r o g r a m s  i n c l u d e  s e r v i c e s  o f  

t h e  w o r k e r s '  c o m p e n s a t i o n  d i v i s i o n  a n d  e l i g i b i l i t y  f o r  w o r k e r s '  

c o m p e n s a t i o n  b e n e f i t s .

W h i l e  c o n c e r n  w a s  e x p r e s s e d  i n  C o n g r e s s  r e g a r d i n g  A D A  

c o n f l i c t s  w i t h  O S H A  w o r k p l a c e  s a f e t y  s t a n d a r d s  o r  o t h e r  s t a t e  

h e a l t h  r e g u l a t i o n s ,  n o  e x p l i c i t  d i s c u s s i o n  o f  c o n f l i c t s  w i t h  s e c o n d  

i n j u r y  f u n d s  o r  w o r k e r s '  c o m p e n s a t i o n  l a w s  i s  c o n t a i n e d  i n  

c o m m i t t e e  r e p o r t s . 5 R e g a r d i n g  p o t e n t i a l  c o n f l i c t  w i t h  w o r k p l a c e  

s a f e t y  l a w s ,  t h e  U n i t e d  S t a t e s  A t t o r n e y  G e n e r a l  w a s  d i r e c t e d  t o  

" e x e r c i s e  c o o r d i n a t i n g  a u t h o r i t y  t o  a v o i d  a n d  e l i m i n a t e  s u c h  

c o n f l i c t s . "  H . R .  R e p .  N o .  4 8 5 ,  1 0 1 s t  C o n g .  2 d  S e s s . ,  p t . 2 ,  a t  1 3 6  

( 1 9 9 0 ) .

4. F e d e r a l  P r e e m p t i o n

A r t i c l e  V I  o f  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s

sT h e r e  w a s  t e s t i m o n y  r e l a t i n g  " m y t h s  a b o u t  j o b  p e r f o r m a n c e ,  

s a f e t y ,  i n s u r a n c e  c o s t s "  a s  a  b a r r i e r  t o  e m p l o y m e n t .  H . R .  R e p .  

N o .  4 8 5 ,  1 0 1 s t  C o n g . ,  2 d  S e s s . ,  p t  2 a t  3 3  ( 1 9 9 0 ) .
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p r o v i d e s  t h a t  t h e  l a w s  o f  t h e  U n i t e d  S t a t e s  " s h a l l  b e  t h e  s u p re m e  
Law o f  t h e  Land; . . . an y  T h in g  i n  t h e  C o n s t i t u t i o n  o r  Laws o f  a n y  
s t a t e  t o  t h e  C o n t r a r y  n o t w i t h s t a n d i n g . "  A r t .  V I ,  c l . 2 .  T h u s ,  s i n c e  
M 'C u H o c h  v .  M a r y l a n d , 17 U .S .  3 1 3 6 ,  4 2 7 ,  (1819) , s t a t e  law  t h a t
c o n f l i c t s  w i t h  f e d e r a l  la w  i s  w i t h o u t  e f f e c t .

I n  g e n e r a l ,  t h e  c o u r t s  a r e  r e l u c t a n t  t o  i n f e r  p r e e m p t i o n  
o f  s t a t e  law . . c i p p l l o n e  v .  Li g g e t t  G ro u p .  Inc .,.,  505 u . s .  5 0 4 ,  5 1 6 ,  
112 S . c t .  2 6 0 8 ,  2 6 1 7 ,  120 L .E d .2 d  407 ( 1 9 9 2 ) ;  R ic e  V, S a n ta  Fe
E l e v a t o r  C o r p . . 331 U .S .  2 1 8 ,  2 3 0 ,  67 S . C t .  1 1 4 6 ,  1152 ( 1 9 4 7 ) .
" C o n s i d e r a t i o n  u n d e r  t h e  S u p rem a cy  C l a u s e  s t a r t s  w i t h  t h e  b a s i c  
a s s u m p t i o n  t h a t  C o n g r e s s  d i d  n o t  i n t e n d  t o  d i s p l a c e  s t a t e  l a w . "  
B u i l d i n g  T r a d e s  C o u n c i l  v .  A s s o c i a t e d  B u i l d e r s , 507 U .S .  218 , 113
S . c t .  1 1 9 0 ,  1194 122 L. Ed 2d 565 (1993) q u o t i n g  M a ry la n d  X-u
L o u i s i a n a  . 451 U .S .  7 2 5 ,  7 4 6 ,  101 S . C t .  2 1 1 4 ,  2129 ( 1 9 8 1 ) .
W o rk e rs '  c o m p e n s a t io n  i s  t r a d i t i o n a l l y  r e s e r v e d  t o  t h e  s t a t e s ,  a n d  
i s  p re su m e d  n o t  s u p e r s e d e d  u n l e s s  C o n g r e s s  e x p r e s s e s  a c l e a r  a n d  
m a n i f e s t  i n t e n t  t o  p r e e m p t  s t a t e  la w .  P a c i f i c  M e rc h a n t  S h i p p i n g  
A s s 'n  V. A u b rv . 918 F .2 d  1409, 1416 ( 9 t h  C i r .  1 9 9 0 ) ,  c e r t ,  d e n i e d .
502 U .S . 1 0 0 2 ,  112 S . C t .  2956 ( 1 9 9 2 ) .

F e d e r a l  p r e e m p t io n  may be e i t h e r  e x p r e s s  o r  i m p l i e d ,  a n d  
" i s  c o m p e l le d  w h e th e r  C o n g r e s s '  command i s  e x p l i c i t l y  s t a t e d  i n  t h e  
s t a t u t e ' s  l a n g u a g e  o r  i m p l i c i t l y  c o n t a i n e d  i n  i t s  s t r u c t u r e  a n d  
p u r p o s e . "  J o n e s  v .  R a th  P a c k in g  C o . . 430 U .S . 5 1 9 ,  5 2 5 ,  97 S . C t .  
1305, 1309 ( 1 9 7 7 ) , ;  Shaw v .  D e l t a  A i r l i n e s .  I n c . . , 463 U .S .  8 5 , 9 5 ,  
103 S . c t .  2 8 9 0 , ‘2899 ( 1 9 8 3 ) ;  F i d e l i t y  S a v in g s  & Loan A ssn .  v .  De l a  
C u e s t a . 458 U .S . 14 1 , 1 5 2 -1 5 3 ,  102 S . C t .  3 0 1 4 ,  3022 ( 1 9 8 2 ) .  W here 
t h e r e  i s  no e x p l i c i t  p r e e m p t i v e  l a n g u a g e  i n  t h e  s t a t u t e ,  t h e  U .S .  
Suprem e C o u r t  h a s  r e c o g n i z e d  a t  l e a s t  tw o  f o rm s  o f  i m p l i e d  p r e ­
e m p t io n :  f i e l d  p r e e m p t io n  and  c o n f l i c t  p r e e m p t io n .  Gade v .  N a t i o n a l  
S o l i d  W a s te s  M anagem en t A s s ' n . 505 U .S .  88 , 9 8 ,  112 S . c t .  2 3 7 4 ,
2383 ( 1 9 9 2 ) .

F i e l d  p r e e m p t i o n  o c c u r s  when C o n g r e s s  i n t e n d s  t h a t  
f e d e r a l  law  o ccu p y  a  g i v e n  f i e l d ,  C a l i f o r n i a  v .  ARC Am._CorPc,. 490 
U .S .  93 , 100 ( 1 9 8 9 ) ,  a s  d e m o n s t r a t e d  by  a  sch e m e  o f  f e d e r a l
r e g u l a t i o n  " s o  p e r v a s i v e  a s  t o  make r e a s o n a b l e  t h e  i n f e r e n c e  t h a t  
C o n g r e s s  l e f t  no room  f o r  t h e  S t a t e s  t o  s u p p le m e n t  i t . "  R ic e  v .  
S a n t a  Fe E l e v a t o r  C o r o . . . 331 U .S .  2 1 8 ,  2 3 0 ,  67 s . c t .  1146 , 1152
( 3 9 4 7 ) .

C o n f l i c t  p r e e m p t i o n  i s  f o u n d  w h e re  (1) c o m p l i a n c e  w i t h  
b o t h  f e d e r a l  a n d  s t a t e  la w  i s  a  p h y s i c a l  i m p o s s i b i l i t y ,  Eed.ex.al 
Lim e. & A vocado  G r o w e r s .. I n c .  v .  P a u l ,  373 u . s .  1 3 2 ,  1 4 2 -3  ( 1 9 6 3 ) ,  
o r  (2) w h e re  t h e  s t a t e  law  s t a n d s  a s  a n  o b s t a c l e  t o  t h e  
a c c o m p lish m e n t  an d  e x e c u t i o n  o f  t h e  f u l l  p u r p o s e s  an d  o b j e c t i v e s  o f  
C o n g r e s s ,  H in e s  v .  D a v i d o w i t z . 312 U .S .  5 2 ,  67 ( 1 9 4 1 ) ;  f  .elder_y_±. 
C a s e y . 487 U .S . 1 3 1 ,  1 3 8 ,  108 S . C t .  2 3 0 2 ,  2306 ( 1 9 8 8 ) .
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W h ile  c o u r t s  a r e  n o t  t o  s e e k  o u t  c o n f l i c t s  b e tw e e n  s t a t e  
a n d  f e d e r a l  r e g u l a t i o n  w h e re  n o n e  c l e a r l y  e x i s t ,  H .uran_EortJLand 
C em en t Co. v .  D e t r o i t . 362 U .S .  4 4 0 ,  446 ( 1 9 6 0 ) ,  " u n d e r  t h e
S u p re m a c y  C l a u s e ,  f ro m  w h ic h  o u r  p r e - e m p t i o n  d o c t r i n e  i s  d e r i v e d ,  
a n y  s t a t e  law , h o w e v e r  c l e a r l y  w i t h i n  a S t a t e ' s  ac k n o w le d g e d  p o w e r ,  
w h ic h  i n t e r f e r e s  w i t h  o r  i s  c o n t r a r y  t o  f e d e r a l  l a w ,  m u s t  y i e l d . "  
G ade v .  N a t i o n a l  S o l i d  W a s te s  M a n a g e m e n t .A s s 1n , 505 U .S .  a t  1 0 8 ,  
112 s . c t .  2 3 8 8 ;  q u o t i n g  i n  p a r t  F e l d e r  v ,  C a s e v . 487 U .S .  a t  1 3 8 ;  
108 S . C t . , a t  2 3 0 7 .

C o n g r e s s  d i d  n o t  e x p r e s s  a  c l e a r  a n d  m a n i f e s t  i n t e n t  t o  
p r e e m p t  s t a t e  w o r k e r s '  c o m p e n s a t io n  la w s  i n  e n a c t i n g  t h e  ADA. The 
ADA i s  d e s i g n e d  t o  p r e v e n t  d i s c r i m i n a t i o n  on t h e  b a s i s  o f  
d i s a b i l i t y ;  n o t  t o  c o m p e n s a t e  t h o s e  who s u f f e r  d i s a b i l i t y  a s  a 
r e s u l t  o f  w o r k - r e l a t e d  i n j u r y .  C o n g r e s s  d i s c l a i m e d  a n y  i n t e n t  t o  
o c c u p y  t h e  f i e l d  o f  d i s a b i l i t y  la w ,  s t a t i n g  t h a t  t h e  ADA i s  n o t  t o  
b e  c o n s t r u e d  t o  " i n v a l i d a t e  o r  l i m i t  t h e  r e m e d i e s ,  r i g h t s ,  an d  
p r o c e d u r e s  o f  a n y  F e d e r a l  law  o r  la w  o f  a n y  S t a t e  . . . t h a t
p r o v i d e s  g r e a t e r  o r  e q u a l  p r o t e c t i o n  f o r  t h e  r i g h t s  o f  i n d i v i d u a l s  
w i t h  d i s a b i l i t i e s  t h a n  a r e  a f f o r d e d  by  t h i s  A c t . "  S e c .  5 0 1 ( b ) .  
M o r e o v e r ,  t h e  EEOC's i n t e r p r e t i v e  g u i d a n c e  t o  t h e  f e d e r a l  
r e g u l a t i o n s  e n f o r c i n g  t h e  ADA's r e s t r i c t i o n s  on e m p lo y e r  m e d i c a l  
i n q u i r i e s  p r o v i d e  t h a t  s t a t e  w o r k e r s ' c o m p e n s a t i  n  la w s  a r e  n o t  
p r e e m p te d  by t h e  ADA. 29 CFR 1 6 3 0 ,  App. 1 6 3 0 .1 4  ( b ) .  H ow ever, t h e  
EEOC a l s o  s t a t e s  t h a t  "ADA r e q u i r e m e n t s  s u p e r s e d e  a n y  c o n f l i c t i n g  
s t a t e  w o r k e r s '  c o m p e n s a t i o n  l a w s . "  EEOC T e c h n i c a l  A s s i s t a n c e  
M a n u a l ,  S e c .  9 . 6 ( b ) ,  P a r t  IX , p . 6 ( 1 9 9 2 ) .  I n  t h i s  i n s t a n c e ,
f e d e r a l  p r e e m p t io n  by  t h e  ADA o f  t h e  s t a t e ' s  w o r k e r s '  c o m p e n s a t io n  
la w s  m u s t  r e s t  on t h e  e x i s t e n c e  o f  a  c o n f l i c t  b e tw e e n  t h e  ADA a n d  
t h e  s t a t e  la w .

5 . P r e e m p t i o n  o f  S e c o n d  I n j u r y  Fund W r i t t e n  R e c o r d - R e q u i r e m e n t

AS 2 3 . 3 0 . 2 0 5 ( c )  r e q u i r e s  a n  e m p lo y e r  t o  h a v e  w r i t t e n  
k n o w le d g e  o f  a  p e r m a n e n t  p h y s i c a l  im p a i r m e n t  b e f o r e  t h e  i n j u r y  a n d  
t h a t  " t h e  e m p lo y e e  w as h i r e d  o r  r e t a i n e d  i n  em p lo y m e n t a f t e r  t h e  
e m p l o y e r  a c q u i r e d  t h a t  k n o w le d g e " .  T he ADA, on t h e  o t h e r  h a n d ,  
s t r i c t l y  p r o h i b i t s  a n y  p r e - e m p lo y m e n t  i n q u i r i e s  i n t o  t h e  e x i s t e n c e  
o f  a  " d i s a b i l i t y  o r  t h e  n a t u r e  o r  s e v e r i t y  o f  a  d i s a b i l i t y " .  42 
U .S .C .  § 1 2 1 1 2 ( c ) ( 2 ) ( A ) .  T he ADA d e f i n i t i o n  o f  d i s a b i l i t y  i s
s u f f i c i e n t l y  b r o a d 0 t o  e n c o m p a s s  many o f  t h e  S e c o n d  I n j u r y  F u n d 's

sThe ADA d e f i n e s  " d i s a b i l i t y "  a s
(a )  a  p h y s i c a l  o r  m e n t a l  i m p a i r m e n t  t h a t  
s u b s t a n t i a l l y  l i m i t s  o n e  o r  m ore  o f  t h e  m a j o r  
l i f e  f u n c t i o n s  o f  s u c h  i n d i v i d u a l ;
(b) a  r e c o r d  o f  s u c h  i m p a i r m e n t ;  o r
(c )  b e i n g  r e g a r d e d  a s  h a v i n g  s u c h  an  i m p a i r m e n t .  

42 U .S .C .  1 2 1 0 2 ( 2 ) .  N o t  a l l  o f  t h e  l i s t e d  c o n d i t i o n s  w o u ld
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l i s t e d  i m p a i r m e n t s .  An ADA c o v e r e d  e m p lo y e r  may n o t  a s k  a n  
e m p lo y e e  i f  h e  h a s  s u c h  a  c o n d i t i o n  b e f o r e  h i r e 7 a n d  s t i l l  co m p ly  
w i t h  t h e  ADA. I f  a n  e m p lo y e e  d i s c l o s e s  t h e  e x i s t e n c e  o f  a 
d i s a b i l i t y ,  t h e  e m p l o y e r  may n o t  make f u r t h e r  i n q u i r y  a b o u t  i t  
p r i o r  t o  e m p lo y m e n t .  29 CFJl 1 6 3 0 .1 3 ,  A p p .1 6 3 0 .1 3 .

The ADA d o e s  p e r m i t  p r e - e m p lo y m e n t  i n q u i r y  i n t o  t h e  
a b i l i t y  t o  p e r f o r m  e s s e n t i a l  f u n c t i o n s  o f  a  p o s i t i o n .  H ow ever, t h e  
A l a s k a  S u p rem e  C o u r t  i n t e r p r e t e d  AS 2 3 . 3 0 . 2 0 5 ( c )  t o  r e q u i r e  t h e  
e m p lo y e r  t o  h a v e  a  w r i t t e n  r e c o r d ,  f ro m  w h ic h  " i t s  p r i o r  k n o w le d g e  
o f  t h e  e m p l o y e e ' s  q u a l i f y i n g  d i s a b i l i t y  c a n  b e  f a i r l y  a n d  
r e a s o n a b l y  i n f e r r e d , "  S e a -L a n d  S e r v i c e s , 737 P . 2d a t  7 9 5 ,  ( e m p h a s i s  
a d d e d ) . I n  o t h e r  w o rd s ,  t h e  r e c o r d  m u c t  d i s c l o s e  k n o w le d g e  o f  t h e  
l i s t e d  c o n d i t i o n ,  n o t  s im p l y  n o t a t i o n  o f  i n a b i l i t y  t o  p e r f o r m  
c e r t a i n  j o b  f u n c t i o n s .

To t h e  e x t e n t  t h e n ,  t h a t  AS 2 3 . 3 0 . 2 0 5 ( c )  r e q u i r e s  a n  
e m p lo y e r  t o  h a v e  a  w r i t t e n  r e c o r d  s h o w in g  t h a t  an  e m p lo y e e  "w as 
h ired  . . . a f t e r  t h e  e m p lo y e r  a c q u i r e d "  k n o w le d g e  o f  a  l i s t e d
i m p a i r m e n t ,  i t  i s  p r e e m p t e d  by t h e  ADA.

H o w ev er ,  t h e  ADA d o e s  n o t  b a r  p o s t - o f f e r  e m p lo y m en t
e n t r a n c e  e x a m i n a t i o n s  o r  i n q u i r i e s ,  p r o v i d e d  t h a t  t h e  i n f o r m a t i o n  
i s  u s e d  i n  a  p e r m i t t e d  m an n e r  n o t  i n c o n s i s t e n t  w i t h  t h e  ADA. 42 
U .S .C .  § 1 2 1 1 2 ( c ) ( 3 ) .  R e s u l t s  m u s t  b e  k e p t  c o n f i d e n t i a l ,  ADA
U .S .C .  § 1 2 1 1 2 ( c ) ( 3 ) ( B ) ,  b u t  t h i s  r e q u i r e m e n t  h a s  b e e n  i n t e r p r e t e d
t o  a l l o w  a n  e m p lo y e r  t o  " s u b m i t  i n f o r m a t i o n  t o  s t a t e  w o r k e r s '  
c o m p e n s a t io n  o f f i c e s  o r  s e c o n d  i n j u r y  f u n d s "  w i t h o u t  v i o l a t i n g  t h e  
c o n f i d e n t i a l i t y  p r o v i s i o n s .  29 CFR 1 6 3 0 ,  App. 1 6 3 0 . 1 4 ( b ) .  A l l  
e n t e r i n g  e m p lo y e e s  i n  a  j o b  c l a s s  m u s t  b e  g i v e n  t h e  same
e x a m i n a t i o n  a n d / o r  i n q u i r y ,  42 U .S .C .  § 1 2 1 1 2 ( c ) ( 3 ) ( A ) ;  29 CFR

n e c e s s a r i l y  s u b s t a n t i a l l y  l i m i t  one o r  m ore  m a j o r  l i f e  f u n c t i o n s  
i n  a  p a r t i c u l a r  w o r k e r .  H ow ever, i n c l u d i n g  t h e  w o r k e r ' s  
c o n d i t i o n  i n  a  l i s t  d e f i n e d  a s  p e r m a n e n t  p h y s i c a l  i m p a i r m e n t s  " o f  
s u c h  s e r i o u s n e s s  a s  t o  c o n s t i t u t e  a h i n d r a n c e  o r  o b s t a c l e  t o  
o b t a i n i n g  e m p lo y m e n t" ,  AS 2 3 . 3 0 . 2 0 5 ( d ) ,  f o r  Fund p u r p o s e s  
p r o b a b l y  a t  a  minimum m eans  t h e  w o r k e r  i s  " r e g a r d e d  a s  h a v i n g  
s u c h  a n  i m p a i r m e n t "  u n d e r  t h e  ADA.

7T h e  ADA c r e a t e s  a  t w o - s t e p  p r o c e s s  o f  h i r e :  a  f i r s t  s t a g e  
l e a d i n g  t o  a n  o f f e r  o f  em p lo y m e n t ,  a n d ,  i n  some c i r c u m s t a n c e s ,  a 
p o s t - o f f e r  s t a g e ,  d u r i n g  w h ic h  t h e  e m p lo y m e n t  o f f e r  may b e  
c o n d i t i o n e d  u p o n  r e s u l t s  o f  m e d ic a l  e x a m i n a t i o n .  I n  some 
s i t u a t i o n s ,  b e f o r e  h i r e  a r g u a b l y  c o u l d  b e  i n t e r p r e t e d  t o  mean 
" b e f o r e  c o m p l e t i o n  o f  a  p o s t - o f f e r  m e d i c a l  e x a m i n a t i o n " .
H o w ev er ,  AS 2 3 . 3 0 . 2 0 5 ( c )  s t a t e s  t h a t  t h e  e m p lo y e e  m u s t  b e  " h i r e d  
. . . a f t e r  t h e  e m p lo y e r  a c q u i r e d  [ t h e ]  k n o w le d g e " .  I n  t h i s  
c o n t e x t ,  " b e f o r e  h i r e "  m eans " b e f o r e  an  o f f e r  o f  e m p lo y m e n t" .
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1 6 3 0 . 1 4 ( b ) ,  an d  i n q u i r i e s  t o  c u r r e n t  e m p lo y e e s  a r e  l i m i t e d  t o  t h o s e  
" j o b - r e l a t e d  a n d  c o n s i s t e n t  w i t h  b u s i n e s s  n e c e s s i t y . "  42 U .S .C .  § 
1 2 1 1 2 ( c ) ( 4 ) ( A ) . 8 W ith  r e g a r d  t o  e n t r a n c e  e x a m i n a t i o n s ,  t h e  EEOC 
c a u t i o n s  t h a t ,  a l t h o u g h  i n q u i r i e s  t h a t  a r e  n o t  j o b - r e l a t e d  a r e  
p e r m i t t e d :

e m p l o y e r s  m ay , a s  a p r a c t i c a l  m a t t e r ,  f i n d  i t  
d e s i r a b l e  t o  a v o i d  r e q u i r i n g  s u c h  
e x a m i n a t i o n / i n q u i r i e s .  T h i s  i s  s o  b e c a u s e  an 
e m p l o y e r ' s  o b t a i n i n g  i n f o r m a t i o n  u n r e l a t e d  t o  
t h e  j o b  c a n  b e  p r o b a t i v e  o f  a n  e m p l o y e r ' s  
k n o w le d g e  o f  a n  i n d i v i d u a l ' s  d i s a b i l i t y  i f  
d i s c r i m i n a t i o n  i s  a l l e g e d  a t  a  l a t e r  t i m e .

EEOC G u id a n c e  on  P re -E m p lo y m e n t  D i s a b i l i t y - R e l a t e d  I n q u i r i e s  a n d  
M e d ic a l  E x a m i n a t i o n s  u n d e r  t h e  ADA (No. 9 1 5 .0 0 2 ,  May 1 9 , 1994) a t  
n . 5 9 .  T h u s ,  w h i l e  a n  ADA c o v e r e d  e m p lo y e r  h a s  a window o f
o p p o r t u n i t y  t o  make b r o a d  i n q u i r y  i n t o  t h e  e x i s t e n c e  o f  l i s t e d
c o n d i t i o n s ,  a n d  t h e  EEOC a c k n o w le d g e s  t h e  r o l e  o f  s e c o n d  i n j u r y  
f u n d s  i n  l i m i t i n g  t h e  c o s t  o f  i n j u r y  t o  an  e m p lo y e r ,  t h e  EEOC 
c a u t i o n s  t h a t  t h e  e m p lo y e r  may f i n d  i t  m ore a d v a n t a g e o u s  n o t  t o  
make s u c h  i n q u i r i e s .

I t  i s  t h e  p o s i t i o n  o f  t h e  EEOC t h a t :  
t h e  ADA d o e s  n o t  p r o h i b i t  e m p lo y e r s  f rom  
o b t a i n i n g  i n f o r m a t i o n  a b o u t  p r e - e x i s t i n g  
i n j u r i e s  a n d  p r o v i d i n g  n e e d e d  i n f o r m a t i o n  t o  
s e c o n d  i n j u r y  f u n d s .  . . . [A ]n  e m p lo y e r  may >
make s u c h  m e d i c a l  i n q u i r e s  -and  r e q u i r e  a 
m e d i c a l  e x a m i n a t i o n  a f t e r  a  c o n d i t i o n a l  o f f e r  

**'of “em p lo y m en t a n d  b e f o r e  a  p e r s o n  s t a r t s - w o r k ,  
s o ' l o n g  a s  t h e  e x a m i n a t i o n  o r - i n q u i r y  i s  made 
o f  ;a l l  a p p l i c a n t s  i n  t h e  sam e j o b  c a t e g o r y .

EEOC T e c h n i c a l  A s s i s t a n c e  M a n u a l ,  S e c .  9 . 5 ,  P a r t  IX , p . 6 ,  ( 1 9 9 2 ) .  
T h e  M an u a l  m akes  no s t a t e m e n t  a b o u t  i n f o r m a t i o n  a c q u i r e d  a f t e r  
h i r e .  A f t e r  t h e  e m p lo y m e n t  e n t r a n c e  i n q u i r i e s ,  i n q u i r i e s  m u s t  b e  
" j o b  r e l a t e d  an d  c o n s i s t e n t  w i t h  b u s i n e s s  n e c e s s i t y " .  I t  c o u l d  b e  
a r g u e d  t h a t  b r o a d  i n q u i r i e s  a f t e r  t h e  em p lo y m en t e n t r a n c e  window  
a r e  " c o n s i s t e n t  w i t h  b u s i n e s s  n e c e s s i t y " ,  b u t  i t  i s  m ore  d i f f i c u l t  
t o  t i e  s u c h  i n q u i r i e s  t o  t h e  s p e c i f i c  e m p l o y e e 's  j o b ,  e v e n  s o l e l y  
f o r  S e c o n d  I n j u r y  Fund p u r p o s e s .

aI t  c o u l d  b e  a r g u e d  t h a t  i t  i s  c o n s i s t e n t  w i t h  b u s i n e s s  
n e c e s s i t y  f o r  a n  e m p lo y e r  t o  make s u f f i c i e n t  r e c o r d  t o  c l a i m  Fund 
p r o t e c t i o n  i n  t h e  e v e n t  o f  a f u t u r e  s e r i o u s  w o r k - r e l a t e d  i n j u r y ,  
p a r t i c u l a r l y  a s  t h e  e x i s t e n c e  o f  t h e  r e c o r d  i s  n e c e s s a r y  f o r  Fund 
r e i m b u r s e m e n t .
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T h e  ADA r e s t r i c t s  an  e m p l o y e r ' s  o p p o r t u n i t y  t o  a c q u i r e  
k n o w le d g e  o f  l i s t e d  i m p a i r m e n t s .  I f  a n  e m p lo y e r  a c q u i r e s  w r i t t e n  
k n o w le d g e  o f  a  l i s t e d  im p a i r m e n t  i n  a  l a w f u l  p o s t - o f f e r  e n t r a n c e  
e x a m i n a t i o n ,  o r  i n  t h e  c o u r s e  o f  a n  e x a m i n a t i o n  w h ic h  i s  j o b -  
r e l a t e d  a n d  c o n s i s t e n t  w i t h  b u s i n e s s  n e c e s s i t y ,  an d  t h e  e m p lo y e r  
r e t a i n s  a n  e m p lo y e e  i n  em plo y m en t a f t e r  a c q u i s i t i o n  o f  t h e  
k n o w le d g e ,  t h e  e m p lo y e r  may o b t a i n  Fund r e im b u r s e m e n t  i n  t h e  e v e n t  
o f  a  l a t e r  q u a l i f y i n g  i n j u r y  t o  t h e  e m p lo y e e .  T h e r e f o r e  i t  i s  n o t  
i m p o s s i b l e  t o  co m p ly  w i t h  t h e  ADA and AS 2 3 .3 0 .2 0 5 ( c )  t o  t h e  e x t e n t  
t h e  e m p lo y e e  i s  " r e t a i n e d  . . . a f t e r  t h e  e m p lo y e r  a c q u i r e s
k n o w le d g e "  o f  t h e  l i s t e d  im p a i r m e n t .

The e m p lo y e r ,  w hose c o m p l ia n c e  w i th  t h e  ADA r e s u l t s  i n  an  
a b s e n c e  o f  p r i o r  k n o w le d g e  o f  a  l i s t e d  im p a i r m e n t  an d  d e n i a l  o f  
S e c o n d  I n j u r y  F u n d  r e i m b u r s e m e n t  may a r g u e  t h a t  t h e  e m p lo y e r  who 
h a s  k n o w le d g e  g a i n e d  p r i o r  t o  t h e  ADA, o r  i n  v i o l a t i o n  o f  t h e  ADA, 
o r  t o  whom t h e  ADA d o e s  n o t  a p p l y ,  h a s  u n f a i r  a d v a n t a g e  i n  
o b t a i n i n g  S e c o n d  I n j u r y  Fund r e i m b u r s e m e n t .  The p e r c e i v e d  
i n e q u i t y '  o f  a p p l i c a t i o n ,  an d  t h e  f i n a n c i a l  i n c e n t i v e s  o f  S eco n d  
I n j u r y  Fund r e i m b u r s e m e n t  i n  a p e r m a n e n t  t o t a l  d i s a b i l i t y  o r  d e a t h  
c a s e ,  may b e  a t  c r o s s - p u r p o s e s  w i t h  t h e  ADA's p u r p o s e  i n  l i m i t i n g  
e m p lo y e r  o p p o r t u n i t y  t o  o b t a i n  k n o w le d g e  o f  p r e - e x i s t i n g  
d i s a b i l i t i e s .  I n s u r e r s  : f e m p lo y e r s  t o  whom t h e  ADA a p p l i e s  may 
a r g u e  t h a t  t h e  w r i t t e r r e c o r d  r e q u i r e m e n t  e n c o u r a g e s  ( o t h e r )  
e m p l o y e r s  t o  a c q u i r e  kr.c ^ d y e  w h ich  t h e  ADA p r o h i b i t s  o r  l i m i t s .

Even w h e re  c o m p l ia n c e  i s  n o t  i m p o s s i b l e ,  a s t a t e  law  may 
b e  s u b j e c t  t o  c o n f l i c t  p r e e m p t i o n  i f  i t  i s  " a n  o b s t a c l e  t o  t h e  
a c c o m p l i s h m e n t  a n d  e x e c u t i o n  o f  t h e  p u r p o s e s  an d  o b j e c t i v e s  o f  
C o n g r e s s , "  F e l d e r  v .  C a s e v .  487 U .S . a t  138 , i n  e n a c t i n g  t h e  ADA. 
I n  o r d e r  t o  r i s e  t o  t h e  l e v e l  o f  p r e e m p t i o n ,  a s t a t e  law  m u s t  h a v e  
a " d i r e c t  an d  s u b s t a n t i a l  e f f e c t "  on t h e  f e d e r a l  s t a t u t o r y  sc h e m e . 
Gade v .  N a t i o n a l  S o l i d  W a s te s  M a n a g e m e n t . .A sa in . 505 U .S .  a t  10 7 , 
112 S . c t .  a t  2 3 8 7 ;  q u o t i n g  E n g l i s h  v .  G e n e r a l  E l e c t r i c  C o . . 496 
U .S .  7 2 ,  8 5 ,  110 S . c t .  2 2 7 0 ,  2278 ( 1 9 9 0 ) .  Se e  a l s o . S t a t e .  D e p t . 
o f  P u b l i c  S a f e t y  v .  B ro w n . 794 P . 2d 108 , 1 1 0 -1 1  ( A la s k a  1990)
( s t a t e  w o r k e r s '  c o m p e n s a t i o n  e x c l u s i v e  rem edy  r u l e  c a n n o t  b e  
a p p l i e d  t o  c o n f l i c t  w i t h  m a r i t i m e  p o l i c y  an d  u n d e rm in e  u n i f o r m i t y  
o f  s u b s t a n t i v e  m a r i t i m e  l a w ) .

9T he  Fund i s  d e s i g n e d  t o  b e n e f i t  e m p lo y e r s  who k n o w in g ly  
c h o o s e  t o  e m p lo y  a  w o r k e r  w i t h  a  l i s t e d  im p a i r m e n t ,  an d  n o t  t o  
b e n e f i t  t h o s e  who e m p lo y  a w o r k e r  w i t h o u t  k n ow ing  a b o u t  a  l i s t e d  
i m p a i r m e n t .  T h e  l a t t e r  r e s u l t ,  i s  e n c o u r a g e d ,  when n o t  m a n d a te d ,  
by  t h e  ADA. I n  v i e w  o f  t h e  s h i f t  i n  p u b l i c  p o l i c y  r e p r e s e n t e d  by 
t h e  ADA, P r o f e s s o r  L a r s o n  a d v o c a t e s  e l i m i n a t i o n  o f  t h e  k n o w le d g e  
r e q u i r e m e n t .  2 A. L a r s o n ,  W orkm en 's  C o m p e n s a t io n  Law, §
5 9 . 3 3 ( g ) ,  a t  1 0 - 5 2 8  ( 1 9 9 2 ) .
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T he f e d e r a l  a g e n c y  c h a r g e d  w i t h  e n f o r c e m e n t  o f  t h e  ADA 
h a s  a p p r o v e d  t r a n s m i s s i o n  o f  i n f o r m a t i o n  p r o p e r l y  o b t a i n e d  t o  
s e c o n d  i n j u r y  f u n d s ,  28 C .F .R .  1 6 3 0 ,  App. 1 6 3 0 . 1 4 ( b ) .  S i n c e  t h e  
e m p l o y e r  m u s t  o b t a i n  t h e  k n o w le d g e  a n d  r e c o r d  i t  t o  s e n d  t o  a  
s e c o n d  i n j u r y  f u n d ,  t h e  EEOC e v i d e n t l y  d o e s  n o t  v ie w  a r e q u i r e m e n t  
t h a t  an  e m p lo y e r  e s t a b l i s h  by w r i t t e n  r e c o r d  t h a t  t h e  e m p lo y e e  w as 
r e t a i n e d  i n  e m p lo y m e n t  a f t e r  t h e  e m p lo y e r  h a d  k n o w le d g e  o f  t h e  
l i s t e d  im p a i r m e n t  a s  h a v i n g  d i r e c t  a n d  s u b s t a n t i a l  e f f e c t  on 
i m p l e m e n t a t i o n  o f  t h e  ADA. S u ch  a w r i t t e n  r e c o r d  r e q u i r e m e n t  may 
o r  may n o t  i n d u c e  some e m p lo y e r s  t o  e v a d e  t h e  ADA. H o w ev er ,  
s p e c u l a t i o n  t h a t  an  e m p lo y e r  may be  t e m p te d  t o  v i o l a t e  t h e  ADA t o  
o b t a i n  a s t a t e  b e n e f i t  d o e s  n o t  r e n d e r  t h e  s t a t e  s t a t u t e  i n v a l i d .  
An o t h e r w i s e  v a l i d  s t a t e  s t a t u t e  w i l l  n o t  b e  s t r u c k  down " m e r e ly  
b e c a u s e  t h e  p u b l i c  r e a c t s  t o  i t  i n  a  m an n er  i n c o n s i s t e n t  w i t h  
f e d e r a l  l a w . "  K o s ik o w s k i  v .  B o u rn e  659 F .2 d  1 0 0 ,  105 ( 9 t h  C i r .
1981) ( d i s m i s s i n g  a r g u m e n t  t h a t  l o c a l  o r d i n a n c e  was p r e e m p t e d  
b e c a u s e  i t  in d u c e d  u n s a f e  p r a c t i c e s  an d  c a u s e d  p i l o t s  t o  a t t e m p t  t o  
v i o l a t e  f e d e r a l  r e g u l a t i o n s ) . C o m p a re . T e l l i s  v .  U n i t e d  S t a t e s  
F i d e l i t y  a n d  G u a r .  C o . . 625 F .  S u p p .  9 2 ,  95 (N .D .1 1 1 .  1985) ( i n  
c l a i m  a g a i n s t  e m p lo y e r  b a s e d  on sch em e  t o  d e f r a u d  w o r k e r  o f  
b e n e f i t s  by f a l s e  s t a t e m e n t  t h a t  h e  w ould  be r e t u r n e d  t o  w o rk , RICO 
d o e s  n o t  p r e e m p t  s t a t e  w o r k e r s '  c o m p e n s a t io n  e x c l u s i v e  re m e d y
r u l e ) ,  a f f ' d . 805 F .2 d  741 ( 7 t h  C i r .  1 9 8 6 ) ,  c e r t ,  g r a n t e d  and
v a c a t e d  on o t h e r  g r o u n d s . 483 U .S .  1 0 1 5 ,  107 S . c t .  3255 ( 1 9 8 7 ) ,
a f f ' d  on o t h e r  g r o u n d s . 826 F .2 d  477 ( 7 t h  C i r .  3 9 8 6 ) .
6 . F a l s e  S t a t e m e n t  E x c l u s i o n

AS 2 3 . 3 0 . 0 2 2  p r o v i d e s  t h a t  an  em p lo y e e  who " k n o w in g ly  
makes a f a l s e  s t a t e m e n t  a s  t o  t h e  e m p l o y e e ' s  p h y s i c a l  c o n d i t i o n  on 
an  em p lo y m en t a p p l i c a t i o n  o r  p re e m D ■ lQ v m e ^ lt_ q u e s t iQ n ^ a ire ,' may n o t  
r e c e i v e  w o r k e r s '  c o m p e n s a t io n  b e n e f i t s  i f  t h e  e m p lo y e r  
s u b s t a n t i a l l y  r e l i e s  on t h e  f a l s e  s t a t e m e n t  " i n  h i r i n g " a n d  t h e  
e m p l o y e e ' s  i n j u r y  ~s  c a u s a l l y  r e l a t e d  t o  t h e  f a l s e  s t a t e m e n t .

The ADA p r o h i b i t s  p re e m p lo y m e n t  i n q u i r i e s  a s  t o  p h y s i c a l  
c o n d i t i o n  p r i o r  t o  a j o b  o f f e r .  T h e r e f o r e ,  an  e m p lo y e r  w i t h  m ore  
th a n  15 e m p lo y e e s  c a n n o t  com ply  w i t h  t h e  ADA and  o b t a i n  r e l i e f  f ro m  
l i a b i l i t y  u n d e r  t h i s  s t a t u t e .  S i n c e  t h e  s t a t u t e  d o e s  n o t  e x c l u d e  
em p lo y e e s  f rom  c o v e r a g e  b a s e d  on p o s t - o f f e r  m i s r e p r e s e n t a t i o n s ,  a s  
i n  an  e n t r a n c e  e x a m i n a t i o n  o r  a  l e g i t i m a t e  j o b - r e l a t e d  i n q u i r y ,  t h e  
e m p lo y e r  c a n n o t  o b t a i n  r e l i e f  u n d e r  t h i s  s t a t u t e  i n  o t h e r  
c i r c u m s t a n c e s  when t h e  i n f o r m a t i o n  i s  o b t a i n e d  i n  c o m p l i a n c e  w i t h  
t h e  ADA. :o T he s t a t u t e  a l s o  r e q u i r e s  t h e  e m p lo y e r  t o  d e m o n s t r a t e

:oI f  t h e  " p r e - e m p l o y m e n t  q u e s t i o n n a i r e "  i n  A 2 3 .3 0 .0 2 2  i s  
d e f i n e d  a s  a  " p o s t - o f f e r  e n t r a n c e  q u e s t i o n n a i r e "  w h ic h  c o m p l i e s  
w i t h  t h e  ADA, an  e m p lo y e r  c o u l d  a v o i d  c o n f l i c t .  H ow ever, a 
p r e e m p lo y m e n t  q u e s t i o n n a i r e  i s  n o t  g e n e r a l l y  m e a n t  a s  b e i n g  
c o m p l e t e d  a f t e r  a n  o f f e r  o f  e m p lo y m e n t .  A l s o ,  t a k e n  i n
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t h a t  t h e  e m p l o y e e 's  s t a t e m e n t  was a " s u b s t a n t i a l  f a c t o r  i n  h i r i n g " .  
W h i le  r e l i a n c e  o n  a  s t a t e m e n t  o f  p h y s i c a l  a b i l i t y  t o  p e r f o r m  j o b  
d u t i e s  may b e  a c c e p t a b l e  u n d e r  t h e  ADA, a n  e m p lo y e r  who 
s u b s t a n t i a l l y  r e l i e d  on a  s t a t e m e n t  t h a t  c e r t a i n  c o n d i t i o n s  ( h a v i n g  
no b e a r i n g  on a b i l i t y  t o  p e r f o r m  t h e  w ork) a r e  a b s e n t  i n  d e c i d i n g  
t o  o f f e r  a  j o b  w o u ld  n o t  be  i n  c o m p l i a n c e  w i t h  t h e  ADA. I t  i s  
p r e c i s e l y  t h e  " s c r e e n i n g  o u t "  o f  p e r s o n s  w i t h  d i s a b i l i t i e s  
u n r e l a t e d  t o  q u a l i f i c a t i o n  t o  p e r f o r m  t h e  em p lo y m en t d u t i e s  t h a t  
t h e  ADA i s  i n t e n d e d  t o  p r o h i b i t .  F i n a l l y ,  i f  an  em p lo y ee  e x e r c i s e s  
h i s  r i g h t  n o t  t o  a n s w e r  im p r o p e r  p re e m p lo y m e n t  i n q u i r i e s ,  t h e  
e m p lo y e r  may c o n t e s t  a  l a t e r  c l a i m  o f  i n j u r y .

T h e s e  r e s u l t s  a r e  p r o h i b i t e d  u n d e r  t h e  ADA, 42 U .S .C .  § 
12132 , a s  t h e y  c o n d i t i o n  p a r t i c i p a t i o n  i n  a  s t a t e  p ro g ra m  ( w o r k e r s '  
c o m p e n s a t io n )  u p o n  v i o l a t i o n  o f  t h e  r i g h t  o f  p e r s o n s  w i t h  
d i s a b i l i t i e s  n o t  t o  b e  s u b j e c t e d  t o  p re e m p lo y m e n t  m e d i c a l  
e x a m i n a t i o n s  o r  i n q u i r i e s ,  42 U .S .C .  § 1 2 1 1 2 ( d ) ( 2 ) ( A ) .  N ash
v . F l o r i d a  I n d u s t r i a l  Comm'n. 389 U .S .  2 3 5 ,  2 3 9 ,  88 s . c t .  3 6 2 ,  366 
(1967)  ( i n v a l i d a t i n g  F l o r i d a  b an  on p a y m e n t  o f  s t a t e  u n em p lo y m en t 
b e n e f i t s  t o  p e r s o n  f i l i n g  u n f a i r  l a b o r  p r a c t i c e  c h a r g e  u n d e r  NRI.A) . 
The ADA i t s e l f  p r o v i d e s  t h a t  a p e r s o n  may n o t  d i s c r i m i n a t e  a g a i n s t  
a n  i n d i v i d u a l  b e c a u s e  h e  o r  s h e  " o p p o s e d  an y  a c t  o r  p r a c t i c e  made 
u n l a w f u l "  by t h e  ADA, 42 U .S .C .  § 1 2 2 2 0 3 . AS 2 3 .3 0 .0 2 2  a l s o  a c t s  
a s  a n  " e l i g i b i l i t y  c r i t e r i ( o n )  t h a t  s c r e e n f s ]  o u t  o r  t e n d [ s ]  t o  
s c r e e n  o u t  a n  i n d i v i d u a l  w i t h  a d i s a b i l i t y  . . . f ro m  f u l l y  an d
e q u a l l y  e n j o y i n g "  t h e  s e r v i c e s  o f  w o r k e r s '  c o m p e n s a t io n .  28 C .F .R .  
3 5 . 1 3 0 ( b ) ( 8 ) .  T h e r e f o r e ,  t o  t h e  e x t e n t  t h a t  AS 2 2 .3 0 .0 2 2  r e f e r s  t o  
" e m p lo y m e n t  a p p l i c a t i o n  o r  p r e e m p lo y m e n t"  q u e s t i o n n a i r e s  and  
r e q u i r e s  t h a t  " t h i s  r e l i a n c e  was a  s u b s t a n t i a l  f a c t o r  i n  t h e  
h i r i n g "  i t  w o u ld  b e  p r e e m p te d  by t h e  ADA.

H o w ev er ,  t h e  ADA d o e s  n o t  c o n f l i c t  w i t h  t h e  p r i n c i p l e  
u n d e r l y i n g  s t a t u t e s  l i k e  AS 2 3 . 3 0 . 0 2 2 .  The EEOC a d v i s e s  t h a t  an  
e m p lo y e r  may r e f u s e  b e n e f i t s  t o  a  p e r s o n  who k n o w in g ly  m akes f a l s e  
a n s w e r s  t o  a l a w f u l  i n q u i r y  an d  i s  l a t e r  i n j u r e d  b e c a u s e  o f  i t .

T he  ADA d o e s  n o t  p r e v e n t  u s e  o f  t h i s  d e f e n s e  
t o  a  w o r k e r s '  c o m p e n s a t io n  c l a i m .  The ADA 
r e q u i r e s  o n l y  t h a t  i n f o r m a t i o n  r e q u e s t s  a b o u t  
h e a l t h  o r  w o r k e r s '  c o m p e n s a t io n  h i s t o r y  a r e  
made a s  p a r t  o f  a p o s t - o f f e r  e x a m i n a t i o n  o r  
i n q u i r y , ( e m p h a s i s  ad d e d )

EEOC T e c h n i c a l  A s s i s t a n c e  M anual S e c .  9 . 8 ,  P a r t  IX , p . 7 ( 1 9 9 2 ) .
As o n e  n o t e d  c o m m e n ta to r  s t a t e d ,  " F ra u d  i s  n o t  a d i s a b i l i t y " .

c o n j u n c t i o n  w i t h  t h e  r e q u i r e m e n t  t h a t  t h e  i n f o r m a t i o n  be  r e l i e d  
on i n  h i r i n g ,  t h e  t e x t  o f  AS 2 3 . 3 0 .0 2 2  d o e s  n o t  s u p p o r t  t h i s  
i n t e r p r e t a t i o n .
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C h r i s t o p h e r  G. B e l l ,  " I n t e g r a t i n g  t h e  A m e r ic a n s  w i t h  D i s a b i l i t i e s  
A c t  i n t o  t h e  W o r k e r s '  C o m p e n s a t io n  S y s t e m " ,  D i s a b i l i t y  Law 
R e p o r t e r . V o l . 2 ,  N o .6 ,  p . 3 ,  13 ( J u n e  1 9 9 3 ) .  T he  EEOC t a k e s  t h e  
p o s i t i o n  t h a t  u n d e r  t h e  ADA an  e m p lo y e r  may w i t h d r a w  a n  o f f e r  t o ,  
o r  f i r e ,  a  p e r s o n  who k n o w in g ly  p r o v i d e s  a  f a l s e  a n s w e r  t o  a l a w f u l  
i n q u i r y  a b o u t  t h e i r  p h y s i c a l  c o n d i t i o n  o r  w o r k e r s ' c o m p e n s a t io n  
h i s t o r y .  EEOC T e c h n i c a l  A s s i s t a n c e  M a n u a l ,  s u p r a .

7 .  E f f e c t  o f  F e d e r a l  P r e e m p t i o n ^

A s t a t e  s t a t u t e  t h a t  a c t u a l l y  c o n f l i c t s  w i t h  f e d e r a l  law  
i s  v o i d  t o  t h e  e x t e n t  t h a t  t h e  c o n f l i c t  e x i s t s .  E d g a r  v .  MITE 
C o r p . , 457  U .S .  6 2 4 ,  102 S . C t .  2629 ( 1 9 8 2 ) .  I n  t h o s e  c a s e s  w h e re  
C o n g r e s s  d i d  n o t  i n t e n d  t o  o c c u p y  t h e  w h o le  f i e l d ,  t h e  s t a t e  
s t a t u t e  i s  i n v a l i d  o r  v o i d  o n l y  t o  t h e  e x t e n t  o f  t h e  a c t u a l  
c o n f l i c t ;  P la n n e d  P a r e n t h o o d  o f  B i l l i n g s  y,.._S-tatfc i f  .M o n ta n a , 648 
F . S u p p .  47 (D .C . M o n t.  1 9 8 6 ) ;  C o n s o l i d a t e d  R a i l  C o ro ,  v .  C i t v  o f  
B a y o n n e  f 724 F. S u p p .  320 (D .C . N . J .  1989) ; a n d  i n c o n s i s t e n t
p r o v i s i o n s  o n l y  o f  s t a t e  law  may be  p r e e m p t e d .  M a t t e r  o f  Baby K , , 
16 F . 3d 590 ( 4 th  C i r .  1 9 9 4 ) .  The e x t e n t  o f  t h e  p r e e m p t i o n  d e p e n d s  
on t h e  e x t e n t  o f  t h e  c o n f l i c t .  B o y le  v .  U n i t e d  T ech  C o r p . . 487 U .S .  
5 0 0 ,  5 1 2 ,  108 S . C t .  2 5 1 0 ,  2518 ( 1 9 8 8 ) .

F e d e r a l  p r e e m p t i o n  may i n v a l i d a t e  o t h e r w i s e  v a l i d  s t a t e  
la w  " a s  i t  i s  a p p l i e d " ,  H a n k in  v .  F i n n e l . 964 F .2 d  853 ( 8 t h  C i r .  
1992) ( i n v a l i d a t i n g  a p p l i c a t i o n  o f  s t a t e ' s  i n c a r c e r a t i o n  
r e im b u r s e m e n t  l i e n  a g a i n s t  ju d g m e n t  p a i d  by s t a t e  i n  i n m a t e ' s  1983 
a c t i o n  a g a i n s t  s t a t e  p r i s o n  g u a rd )  ; T e x a s  E m p lo y e r s '  I n s .  A s s 'n .y . , .  
U .S .  f 569 F . 2d 8 7 4 ,  875 ( 5 t h  C i r .  1978) ( a p p l i c a t i o n  o f  s t a t e
w o r k m e n 's  c o m p e n s a t i o n  a n t i - a s s i g n m e n t  s t a t u t e  a g a i n s t  V .A . 
h o s p i t a l  i n v a l i d ) ; o r  s p e c i f i c  p r o v i s i o n s  o f  s t a t e  la w ,  A l e s s i  v .  
R a y b e s t o s - M a n h a t t a n . I n c . . 451 U .S .  5 0 4 ,  101 S . C t .  1895 (1981)
( i n v a l i d a t i n g  s t a t e  la w  p r o h i b i t i n g  p e n s i o n  b e n e f i t  o f f s e t s  o f  

w o r k m e n 's  c o m p e n s a t io n  b e n e f i t s ) ; o r  s p e c i f i c  o p e r a t i o n  o f  s t a t e  
l a w .  E m p lo y ee  B e n e f i t s  C o m m it te e .  E t c .  v .  P a s c o e , 679 F .2 d  1 3 1 9 ,  
1 3 2 2 -2 3 ,  ( 9 th  C i r .  1982) ( i n v a l i d a t i n g  o p e r a t i o n  o f  H a w a ii  w o r k e r s '  
c o m p e n s a t i o n  la w  b a r r i n g  a n y  r u l e  t o  r e l i e v e  t h e  e m p lo y e r  f ro m  
l i a b i l i t y ) . T h u s  w h i l e  s p e c i f i c  o p e r a t i o n  o r  p r o v i s i o n  o f  s t a t e  
la w  may b e  i n v a l i d ,  t h e  r e m a i n i n g  a p p l i c a t i o n s  o r  p r o v i s i o n s  a r e  
n o t  p r e e m p te d .  D i s t r i c t  o f  C o lu m b ia  v .  G r e a t e r  Wash. Bd. o f  T r a d e , 
506 U .S .  1 2 5 ,  113 S . C t .  580 121 L .E d .2 d  513 ( 1 9 9 2 ) .

A f i n d i n g  o f  f e d e r a l  p r e e m p t i o n  i n  t h i s  i n s t a n c e  w ou ld  
i n v a l i d a t e  o n l y  t h o s e  s p e c i f i c  o f f e n d i n g  p a r t s  o f  t h e  s t a t e  
w o r k e r s '  c o m p e n s a t io n  l a w ,  s i n c e  n e i t h e r  t h e  o p e r a t i o n  o f  s e c o n d  
i n j u r y  f u n d s  i n  g e n e r a l  n o r  f a l s e  s t a t e m e n t  e x c l u s i o n s  a r e  b a r r e d  
by t h e  ADA. S p e c i f i c a l l y ,  i n  AS 2 3 . 3 0 . 2 0 5 ( c ) ,  t h e  w o rd s  " h i r e d  o r "  
a n d ,  i n  AS 2 3 . 3 0 . 0 2 2 ,  t h e  w o rd s  "on  an  e m p lo y m e n t  a p p l i c a t i o n  o r  
p r e e m p lo y m e n t  q u e s t i o n n a i r e "  a n d  " t h i s  r e l i a n c e  w as a s u b s t a n t i a l  
f a c t o r  i n  t h e  h i r i n g "  a r e  t h e  p o r t i o n s  o f  t h e  s t a t u t e s  t h a t  p r e s e n t



c o n f l i c t s  w i t h  t h e  ADA.

42 U .S .C .  § 1 2 1 3 2 ,  w h ic h  p r o h i b i t s  e x c l u s i o n  . 
w o r k e r s ' c o m p e n s a t io n  p ro g ra m  " b y  r e a s o n  o f  . . . d i s a i
p l a c e s  a n  o b l i g a t i o n  u p o n  s t a t e s  t o  e n s u r e  t h a t  t h e  w 
c o m p e n s a t io n  law s  do n o t  v i o l a t e  t h e  ADA and im p o se s  p e n a l t i i  
t h e y  d o ,  42 U .S .C .  § 12 2 0 2 . W h ile  i t  i s  t h e  o p i n i o n  o f  t h i s  
t h a t  t h e  s p e c i f i c  p o r t i o n s  o f  AS 2 3 . 3 0 .0 2 2  an d  AS 2 3 . 3 0 . .
a b o v e  c o n f l i c t  w i t h  f e d e r a l  la w ,  a n d  t h a t  S t a t e  a g e n c i e s  ha
o b l i g a t i o n  t o  co m p ly  w i t h  t h e  ADA, t h e r e  h a v e  b e e n  no 
d e c i s i o n s  d e a l i n g  w i th  a  s i m i l a r  s t a t u t e  o r  " s p e c i f i c a l l y  d e c lc  
t h e  [ A l a s k a ]  s t a t u t e  u n c o n s t i t u t i o n a l " .  O' C a l l a g h a n  v .  Cocrh 
8 8 8  P . 2d 1302, 1304 (A la s k a  1 9 9 5 ) .  S h o u ld  t h e  A la s k a  Supreme Ci 
d e t e r m i n e  c o n f l i c t  p r e e m p t i o n  i s  n o t  s u f f i c i e n t l y  c l e a r ,  i t  
d e t e r m i n e  t h a t  t h e  e x e c u t i v e  b r a n c h  s h o u l d  h a v e  c o n t i n u e d  
e n f o r c e  t h e  a b o v e  p o r t i o n s  o f  AS 2 3 .3 0 .0 2 2  an d  AS 2 3 .3 0 .2 0 5 ( ,
u n t i l  t h e  c o u r t s  d e t e r m i n e d  o t h e r w i s e .

8 . N o t i c e  t o  t h e  P u b l ic . , ,

The i n f o r m a t i o n a l  b r o c h u r e  s u p p l i e d  t o  i n j u r e d  em p lo y e e !  
by t h e  W o r k e r s '  C o m p e n s a t io n  D i v i s i o n  s e t s  o u t  t h e  e m p l o y e e 's  
r i g h t s  an d  o b l i g a t i o n s  u n d e r  t h e  A la s k a  W o r k e r s '  C o m p e n s a t io n  A c t .  
T h e  s u p p l e m e n t a l  i n s e r t  ( a t t a c h e d  Ex. A) r e f e r s  t o  AS 2 3 . 3 0 .0 2 2  
o n l y .  I t  c a u t i o n s  t h e  em p lo y ee  t h a t  " a  f e d e r a l  law  . . . may l i m i t  
y o u r  e m p l o y e r ' s  r i g h t  t o  a s k  y o u  a b o u t  y o u r  p h y s i c a l  c o n d i t i o n  
( h e a l t h ) "  an d  g i v e s  r e f e r e n c e  t o  t h e  ADA a n d  t h e  EEOC's t e l e p h o n e  
an d  a d d r e s s .  W h ile  t h i s  i s  h e l p f u l ,  i t  d o e s  n o t  p l a c e  t h e  e m p lo y e e  
on n o t i c e  o f  t h e  p o s s i b l e  e f f e c t s  o f  p r e - e m p t i o n  n o r  d o e s  i t  a s s i s t  
t h e  e m p lo y e r  who may b e l i e v e  t h a t  AS 2 3 . 3 0 .0 2 2  g r a n t s  i t  a u t h o r i t y  
t o  d o  w h a t  t h e  ADA p r o h i b i t s .  The s u p p l e m e n t a l  i n s e r t  a l s o  d o e s  
n o t  a d d r e s s  t h e  i s s u e  o f  t h e  S e c o n d  I n j u r y  F u n d 's  w r i t t e n  r e c o r d  
r e q u i r e m e n t s .  F o r  t h e s e  r e a s o n s ,  t h e  i n s e r t  i s  i n s u f f i c i e n t  t o  p u t  
e m p lo y e r s  and  e m p lo y e e s  on n o t i c e  o f  p o s s i b l e  e f f e c t s  o f  p r e e m p t io n  
b y  t h e  ADA r e l a t i n g  t o  e m p lo y e r  a c q u i s i t i o n  o f  k n o w le d g e  o f  an  
e m p lo y e e  d i s a b i l i t y .

CONCLUSION

T om  C a s h e n  S e p t e m b e r  , >
D e p a r t m e n t  o f  L a b o r  P a g e  1 4  °  *
AGO 6 6 1 - 9 : 5 - 0 7 4 8

The ADA b a r s  i n q u i r y  i n t o  t h e  e x i s t e n c e  o f  an  em plo y m en t 
c a n d i d a t e ' s  d i s a b i l i t y  i n  p r e e m p lo y m e n t  q u e s t i o n n a i r e s ,  j o b  
a p p l i c a t i o n s ,  o r  i n t e r v i e w s .  T he ADA a l s o  b a r s  d i s c r i m i n a t i o n  i n  
h i r i n g  on  t h e  b a s i s  o f  d i s a b i l i t y .  I t  i s  n o t  p o s s i b l e  f o r  an  
e m p lo y e r  t o  com ply  w i t h  t h e  ADA a n d  m e e t ,  t h r o u g h  e m p lo y e r  p r e - h i r e  
i n q u i r y ,  t h e  S econd  I n j u r y  Fund r e q u i r e m e n t  o f  AS 2 3 . 3 0 . 2 0 5 ( c )  f o r  
a  w r i t t e n  r e c o r d  sh o w in g  t h e  e m p lo y e e  w as h i r e d  a f t e r  t h e  e m p lo y e r  
a c q u i r e d  k n o w le d g e  o f  a  l i s t e d  i m p a i r m e n t .  I t  i s  p o s s i b l e  f o r  an  
e m p l o y e r  t o  a c q u i r e  s u b s e q u e n t  k n o w le d g e  o f  s u c h  im p a i r m e n t  i n  
a c c o r d  w i t h  t h e  ADA a n d  t h e  e m p lo y e r  who r e t a i n s  an  e m p lo y e e  i n  
e m p lo y m e n t  t h e r e a f t e r  may q u a l i f y  f o r  r e i m b u r s e m e n t  by t h e  F u n d .



T om  C a s h e n
D e p a r t m e n t  o f  L a b o r
AGO 6 6 1 - 9 5 - 0 7 4 8

S e p t e m b e r  3 ,  1 9 9 6
P a g e  1 5

S i n c e  t h e  ADA b a r s  i n q u i r y  i n t o  p h y s i c a l  c o n d i t i o n s  i n  e m p lo y m e n t  
a p p l i c a t i o n s  o r  p r e -e m p lo y m e n t  q u e s t i o n n a i r e s ,  a n  e m p lo y e r  may n o t  
r e q u i r e  a n  e m p lo y e e  t o  d i v u l g e  s u c h  c o n d i t i o n s  a t  t h e  r i s k  o f  
l o s i n g  f u t u r e  w o r k e r s ’ c o m p e n s a t io n  u n d e r  AS 2 3 . 3 0 . 0 2 2 .

B e c a u s e  i t  i s  i m p o s s i b l e  t o  co m p ly  w i t h  c o n f l i c t i n g  
p r o v i s i o n s  o f  t h e  ADA ( f e d e r a l  law ) a n d  t h e  s p e c i f i c  o f f e n d i n g  
p r o v i s i o n s  o f  AS 2 3 . 3 0 . 2 0 5 ( c )  a n d  AS 2 3 . 3 0 . 0 2 2 ,  i d e n t i f i e d  m o re  
s p e c i f i c a l l y  a b o v e ,  t h e  f e d e r a l  law  ( t h e  ADA) w o u ld  p r e e m p t  t h e  
s t a t e  la w  p r o v i s i o n s  r e g a r d i n g  t h e  S e c o n d  I n j u r y  Fund 
( r e i m b u r s e m e n t  b a s e d  o n  h i r e  a f t e r  a c q u i r i n g  w r i t t e n  k n o w le d g e  o f  
im p a i r m e n t )  a n d  t h e  f a l s e  s t a t e m e n t  e x c l u s i o n  ( c o n c e a l m e n t  o f  
c o n d i t i o n s  o n  e m p lo y m e n t  a p p l i c a t i o n s  o r  p r e - e m p lo y m e n t  
q u e s t i o n a i r e s ) . T h e s e  p r o v i s i o n s  c o u l d  b e  deem ed  v o i d . 11 T he  
i n s e r t  p r o v i d e d  d o e s  n o t  g i v e  n o t i c e  o f  t h e  e f f e c t  o f  p r e e m p t io n  b y  
t h e  ADA.

We h o p e  t h i s  memorandum a n s w e r s  y o u r  q u e s t i o n s .

K S K :le a  

A t t a c h m e n t

u T h e r e  h a s  b e e n  no p u b l i s h e d  r u l i n g  f ro m  a n y  c o u r t  on t h i s  
p r e c i s e  i s s u e  t o  d a t e .
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NOTICE

•■■•..... •• ••••..• •'. . •■ •:•• ••• •   ■ ■ ..• • ■•• . •■. •

At page 3. the following is added to the section ■WHAT IF YOU DON'T TELL THE TRUTH." Alaska Statute 23.30.022 states:
An employee who knowingly makes a falsa statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if (1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and(2) there was a causal connection between the false representation and the injury.

A federal law, the Americans with Disabilities Act (ADA), may limit your employer's right to ask you about your physical condition (health). You can get information about the ADA as it relates to employment by calling the federal Equal Employment Opportunity Commission at 1-800- 663-4000, or writing the Commission at 907 First Avenue, Suite 400, Seattle. Washington 98104- 1061.

(See Reverse for More Information)

Exhibit  A ?



A l a s k a  S t a t e  L e g i s l a t u r e  

H o u s e  o f  R e p r e s e n t a t i v e s JU ITsflu  M A Y  0 8  153.

INTERNATIONAL TRADE/ TOURISM 
LEGISLATIVE COUNCL

COMMUNITY & REGIONAL AFFAIRS 
RESOURCES

LAfJCR A  COM MERCE. CHAIRMAN 
M 8JTARV A  VETERANS AFFAIRS. CHAIRMAN

COMMOTES ASSIGNMENTS;

SESSION:
STATE CAPITOL 
JUNEAU. AK 39801.1182 
PHONE (9071 435-3777 
FAX (907) -145-2319

INTERIM:
10923 EAGLE RIVER ROAO. SUITE '*1  
EAGLE RIVER, AK 99S77 
PHONE (907) S94-89*4 
FAX 894*4949

May 5, 1995

T T T r e c I o r
D ivision o f  Workers' Compensation 
PO B ox 25512
Juneau. Alaska 99811-5512

Re: Draft Workers Compensation Pamphlet

Dear Mr. Grossi:

Thank you for providing me a draft copy o f the Workers' Compensation pampalet. I 
have had an opportunity to review it and have a few comments for your consideration.

I urge you to request an opinion from the Attorney General concerning the current 
viability o f  AS 23J0.022. It has been alleged that this statute conflicts with the 
Americans With Disabilities Act. If so. I would suspect that it is preempted under the 
Supremacy Pause o f  the rTnired Simr* r.-irnnmrinn Should that prove to be tie case. I 
request tbat you delete references to it in the pamphlet.

I note that the draft contains language that does not reflect the G ilm ore  decision. I 
recommend that you await the final status o f  HB 237 and if it becomes law incorporate its 
changes into the pamphlet. Should it not become law. the pamphlet should reflect the 
G ilm ore  decision.

Should you have any questions, or if I may be o f any assistance, please do not 
hesitate tr contact me.

Pete Kott
District 2-i

cc  House Labor and Commerce Committee members 
Representative 3enye Davis

R e o r e s e n r a t l v e  P e u e  K o n
Am
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F I S C A L  N O T E

STATE OF ALASKA ‘ BILL NO.: HB 217
1997 LEGISLATIVE SESSION 

ANALYSIS: (Continued) 

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
FISCAL NOTE CALCULATIONS

PERSONAL SERVICES 59.6

1 - Permanent Full-Time Investigator III, Range 18, GGU

.TRAVEL 2.0

Travel and Per Diem for the Investigator III to conduct field work 
throughout the State: $2.0

CONTRACTUAL 15,7

Contractual-related costs for the Investigator III position, such as 
communications (phones, postage, etc.), misc. case related costs 
(copies of records), expert witnesses, depositions, etc.: $3.0

Office space costs for the Investigator III position: $2.5

Legal services in preparing cases for litigation. The funding provides 
120 hours of legal services (10 hours per month x 12) at $85 per hour.
There arc 1,929 certified nurse aides. At the rate of $85 per hour, each 
individual would be responsible to contribute $5.29 of their licensing 
fees toward enforcement, for a total of: $10.2

SUPPLIES 1.0

Provides daily operating desk top supplies for the Investigator III.

EQUIPMENT (One-time costs only) 8.0

Workstation 3.0
Phone/Install 2.0
Computer 2.0
File Cabinet 1.0

TOTAL FY 98 Costs: $ 86.3
REVENUE:

Certified Nurse Aides currently pay biennial fees of $30 ($ 15 per year). Fees will be adjusted to cover its program 
costs.
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STATE OF ALASKA BELL NO.: HB 217
1997 LEGISLATIVE SESSION 

ANALYSIS: (Continued) 

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
FISCAL NOTE CALCULATIONS

PERSONAL SERVICES 59.6

1 - Permanent Full-Time Investigator III, Range 18, GGU

TRAVEL 2.0
Travel and Per Diem for the Investigator III to conduct field work 
throughout the State: $2.0

CONTRACTUAL 15.7

Contractual-related costs for the Investigator III position, such as 
communications (phones, postage, etc.), misc. case related costs 
(copies of records), expert witnesses, depositions, etc.: $3.0

Office space costs for the Investigator HI position: $2.5

Legal services in preparing cases for litigation. The funding provides 
120 hours of legal services (10 hours per month x 12) at $85 per hour.
There are 1,929 certified nurse aides. At the rate of $85 per hour, each 
individual would be responsible to contribute $5.29 of their licensing 
fees toward enforcement, for a total of: $ 10.2

SUPPLIES 10
Provides daily operating desk top supplies for the Investigator HI.

EQUIPMENT (One-time costs only) 8.0

Workstation 3.0
Phone/Install 2.0
Computer 2.0
File Cabinet 1.0

TOTAL FY 98 Costs: $ 86.3
REYENUE:
Certified Nurse Aides currently pay biennial f a s  of $30 ($ 15 per year). Fees will be adjusted to cover its program
costs.
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S : 2 9 : 4 0  P A R T IC IP A N T  L I S T  ( T E S T IF IE R S  ONLY)

T C N : 7 0 6 0 8  SCHEDULED F O R : 0 4 / 1 4 / 9 7  1 5 : 1 5  TO 1 7 : 1 5  

P U B L IC  HEARING HOUSE LABOR & COMMERCE

0 4 / 1 4 / 9 7  L E G I S L A T I V E  T E L E C O N F E R E N C E  N E TW O R K  S Y S T E M L T N 1 1 5 0

B Y : J N U

F O R : A L L

LOCATION: ANCHORAGE 
HB 2 1 7  RON

HB 2 1 7  PAT

COWAN

DOOLEY

DHSS/AFL&C

• HB 2 3 7  THERESA PEREZ '! Y

2 3 7  ROBERT G IL L  ^

2 3 7  ■ . . .C H R IST IA N S

ROSENBERG R E D  R O B I N

T E S T IF Y

T E S T IF Y

T E S T IF Y

T E S T IF Y

T E S T IF Y

T E S T IF Y

LOCATION:KENAI L IO  
HB 2 1 7  MS. P A T R IC IA SENNER AK NURSES ASSOC T E S T IF Y

HB 2 1 7 MS. CAROL CLAUSSON 

SMITH

SELF T E S T IF Y

HB 2 1 7 MS. CONNIE PENHOMEHEALTH T E S T IF Y

0 4 / 1 4 / 9 7 LE G ISLA TIV E TELECONFERENCE NETWORK SYSTEM L T N 1150

1 6 : 0 2 : 3 7 P A R TIC IPA N T L IS T  (ALL PA R T IC IP A N T S ) BY : ANC

T C N : 7 0 6 0 8 SCHEDULED F O R : 0 4 / 1 4 / 9 7  15 : 15  TO 1 7 : 1 5 FOR:ANC

P UB LIC HEARING HOUSE LABOR & COMMERCE

LOCATION: 
HB 2 1 7

ANCHORAGE
RON COWAN DHSS/AFL&C T E S T IF Y

HB 2 1 7 PAT DOOLEY T E S T IF Y

HB 2 1 7 MARY WEISS T E S T IF Y

HB 2 1 7 JA C K IE PFLUM OBSERVE

HB 2 1 7 DOROTHY FULTON OBSERVE

HB 2 1 7 LOUISE DEAN T E S T IF Y

HB 2 3 7 THERESA PEREZ T E S T IF Y

HB 2 3 7 ROBERT G IL L T E S T IF Y

HB 2 3 7 ANGELINA CHRISTIANSEN T E S T IF Y

HB 2 3 7 FRED ROSENBERG RED ROBIN T E S T IF Y

ALL ITEMS TO OBSERVE OBSERVE



A l a sk a  N u r se s  A sso c ia t io n
237 E. 3rd Avenue #3 Anchorage, AK 99501-2523 

(907) 274-0827 FAX: (907) 272-0292

C e r t i f i e d  N u r s e  A i d e  B i l l  

H B  2 1 7  a n d  S B  1 5 2

PU RPO SE

The purpose of these bills is to give legislative authority to the Nurse Aide Certification 
program which has been in existence in Alaska since 1989 through the Board of Nursing. This 
program establishes minimum requirements for Nurse Aide training, approves Nurse Aide training 
programs in Alaska, and keeps a registry of Certified Nurse Aides.

The current Nurse Aide Certification program was established by Executive Order and so 
there is no legislative authority to take disciplinary action against CNA’s. These bills will allow 
the Board of Nursing to deny, suspend or revoke a nurse aide’s certification for reasons such as a 
conviction of a crime related to the nurse aide’s function, negligence that has resulted in an injury 
or a risk to the health or safety of a client, and addiction to illegal drugs or alcohol. In addition, 
they will continue to allow the Department of Health and Social Services to maintain a list of 
CNA's who have worked in state licensed long-term care facilities and home health agencies, and 
who have committed abuse, neglect, or misappropriation o f property.

The ultimate purpose of these bills is to protect Alaska’s most vulnerable population 
by helping to insure that the people who care for them are properly trained and disciplined 
as needed.

HISTORY

The Omnibus Budget Reconciliation Act of 1987 required that states establish Nurse Aide 
Certification programs for nurses aides who worked in long-term care and home health agencies 
receiving Medicare and Medicaid funding. In Alaska the Board of Nursing has been the agency 
responsible for approving Nurse Aide Certification training programs, and for maintaining the list 
of Alaska Certified Nurses Aides. At present, the Board of Nursing has no authority to discipline 
CNA’s or remove an individual from their list of CNA’s for any reasons.

Per Federal Regulations, the Division of Medical Assistance, Section of Health Facilities 
Licensing and Certification, investigates complaints brought against CNA’s who work in long­
term care facilities and home health agencies licensed by the Division. This authority does not 
extend to CNA’s working in other facilities, such as hospitals. This is why the present legislation



gives disciplinary authority to the Board of Nursing, who already has this responsibility for 
Registered Nurses and Licensed Practical Nurses.

WHY LEGISLATION NOW

The Alaska Board of Nursing has been trying to get legislative authority for their CNA 
program for the last seven years. With the great increase in elder Alaskans needing assistance, 
there has been a tremendous growth in the need for CNA’s. As the number of CNA’s has grown 
(there are now 2500 CNA’s in Alaska) the need for formal authority to operate the existing 
program, and to take disciplinaiy action, has increased.

FUNDING

The present CNA program is funded in part by Federal dollars connected to Medicaid 
funds, and through certification fees. It is the Board of Nursing’s intent that should the Federal 
subsidy decrease, that the program would operate on certification fees, as the program for 
Registered Nurses and Licensed Practical Nurses presently operates off licensing fees.

SUPPORT

The current legislation was based on a bill drafted by a coalition that included 
representatives from the Alaska Board of Nursing, the Division of Medical Assistance, the 
Attorney General’s office, the Division of Senior Services, and the Alaska Hospital and Nursing 
Home Association. The present piece of legislation has been deemed a top priority by the 
Alaska Nurses Association. CNA’s work under the supervision o f licensed nurses. We feel 
these people are important members o f the health care team, and so require adequate preparation 
for the responsibilities given to them.

H B  2 1 7  &  S B  152
P a g e  tw o
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S t a t e  o p  A l a s k a
5 r r iC E  a ?  THE S f lV lR N d f l  

-I V y R A V

ADMINISTRATIVE ORDER NO. 115

U n d e r  t h e  a u t h o r i t y  o f  A r t i c l e  I I I r S e c t i o n s  1 an d  
24 o f  t h e  C o n s t i t u t i o n  o f  A l a s k a  an d  AS 44 . 1 7 . 0 6 0 ,  I  h e r e b y  
d e s i g n a t e  t h e  A l a s k a  D e p a r t m e n t  o f  Com m erce a n d  E co n o m ic  
D e v e lo p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  a s  t h e  
s t a t e  a g e n c y  r e s p o n s i b l e  f o r  t h e  i m p l e m e n t a t i o n  o f  n u r s e  
a i d e  t r a i n i n g  a n d „ c o m p e te n c y  e v a l u a t i o n  p r o g r a m s  an d  
r e g i s t r a t i o n  r e q u i r e m e n t s  f o r  n u r s e  a i d e s  e m p lo y e d  i n  
A l a s k a n  l o n g - t e r m  c a r e  n u r s i n g  f a c i l i t i e s  p a r t i c i p a t i n g  i n  
t h e  m e d i c a r e  o r  m e d i c a i d  p r o g r a m s . '  T h e s e  r e q u i r e m e n t s  a r e  
c o n t a i n e d  i n  t h e  O m nibus  B u d g e t  R e c o n c i l i a t i o n  A c t  o f  1987 
( P .L .  1 0 0 - 2 0 3 ) ,  a s  i t  may b e  am en d ed  f ro m  t i m e  t o  t i m e .

WHEREAS, t h e  A l a s k a  D e p a r t m e n t  o f  Commerce an d  
E c o n o m ic  D e v e l o p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  
a e r v e B  a s  t h e  c e n t r a l  s t a t e  a g e n c y  w i t h  e x p e r t i s e  i n  t h e  
l i c e n s u r e  o f  b u s i n e s s e s  a n d  p r o f e s s i o n s  a n a  t h e  B o a rd  o f  
N u r s i n g ,  w i t h i n  t h a t  d i v i s i o n ,  i s  r e s p o n s i b l e  f o r  
e s t a b l i s h i n g  s t a n d a r d s  f o r  n u r s e  a i d e  c o m p e te n c y } '

WHEREAS, t h e  p e r f o r m a n c e  o f  t h e s e  f u n c t i o n s  by 
t h i s  d i v i s i o n  w o u ld  b e  c o s t - e f f e c t i v e  a n d  e f f i c i e n t  t o  a v o i d  
t h e  c r e a t i o n  o f  an  a d d i t i o n a l  a d m i n i s t r a t i v e  s t r u c t u r e  t o  
p e r f o r m  them }

WHEREAS, t h e  r e g i s t r a t i o n  o f  n u r s e  a i d e s  i s  
e s s e n t i a l  t o  a l l o w  A l a s k a ' s  n u r s i n g  f a c i l i t i e s  t o  c o n t i n u e  
t o  p a r t i c i p a t e  i n  t h e  f e d e r a l l y  f u n d e d  m e d i c a r e  a n d  m e d i c a i d  
p r o g r a m s ;

WHEREAS, t h e  l o s s  o f  t h e s e  f e d e r a l  m o n ie s  c o u l d  
mean a  r e d u c t i o n  i n  a c c e s s  a n d  q u a l i t y  o f  n u r s i n g  c a r e  f o r  
n e e d y  a n d  e l d e r l y  i n s t i t u t i o n a l i z e d  A l a s k a n s *

W HEREAS r t h o  i m p l e m e n t e d  J.o n  o f  • L a i i d e r d s  f o r  
t r a i n i n g  an d  t h e  r e g i s t r a t i o n  o f  n . r a e  a i d o s  may p r o m o te  and  
e n h a n c e  t h e  q u a l i t y  o f  c a r e  p r o v i d e d  t o  t h e s e  A l a s k a n s ;

. I ,  t h e r e f o r e ,  d e s i g n a t e  t h e  A l a s k a  D e p a r t m e n t  o f  
Commerce a n d  E c o n o m ic  D e v e l o p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  
L i c e n s i n g ,  a s  t h e  s t a t e  a g e n c y  r e s p o n s i b l e  f o r  im p l e m e n t a ­
t i o n  o f  t h e  t r a i n i n g ,  c e r t i f i c a t i o n ,  a n d  r e g i s t r a t i o n ’ 
r e q u i r e m e n t s  o f  n u r s e  a i d e s  u n d e r  t h e  O m nibus  B u d g e t
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APR-11-97 FRI 10:49  ANCH OCC LIC FAX NO. 9072698156

STATE OF ALASKA 
APPROVED NURSE AID E PROGRAMS

PROCARE
Professional Training Systems, Inc. #1*
Suite 1525
1201 Peachtree Street, NE 
Atlanta, GA 30361

S t  Ann's Nursing Home HZ
415 6th Street 
Juneau, AK 99801 
Contact: Renee O’Keefe, RN 
Telephone: 586-3883

University of Alaska Southeast #3
1332 Seward Avenue
Sitka, AK 99835-9498
Contact: Brenda Sturm, RN
Telephone: 443-3384

Kotzebue Senior Citizens Cultural Center #4*
P.O. Box 1073
Kotzebue, AK 99901
Contact: Director of Nursing Services

Quyaana Care Center #5
P.O. Box 966
Nome, AK 99762
Contact: Director of Nursing
Contact: Sue Buchanan, RN
Telephone: 443-3311 Ext-384

Providence Extended Care Center #6
4900 Eagle Street
Anchorage, AK 99503
Contact: Belle Cunningham, LPN
Telephone: 562-2281

Kenai Peninsula College #7
34820 College Drive 
Soldotna, AK 99669
Contact: Forrest Tressler/Carol Twait, RN

Heritage Place #8
232 Rockwell 
Soldotna, AK 99669 
Contact: Carol Twait, RN 
Telephone: 262-2345

Oj/JfCoos..,
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S t a t b  o p  A  l a  s  It A
;  r riC E Of THC aOVEowOW
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ADMINISTRATIVE ORDER NO. H 5

U n d e r  t h e  a u t h o r i t y  o f  A r t i c l e  I I I ,  S e c t i o n s  1 an d  
24 o f  t h e  C o n s t i t u t i o n  o f  A l a s k a  a n d  AS 4 4 . 1 7 . 0 6 0 ,  I  h e r e b y  
d e s i g n a t e  t h e  A l a s k a  D e p a r t m e n t  o f  Commerce an d  E conom ic  
D e v e lo p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  a s  t h e  
s t a t e  a g e n c y  r e s p o n s i b l e  f o r  t h e  i m p l e m e n t a t i o n  o f  n u r s e  
a i d e  t r a i n i n g  a n d * c o m p e te n c y  e v a l u a t i o n  p r o g r a m s  an d  
r e g i s t r a t i o n  r e q u i r e m e n t s  f o r  n u r s e  a i d e s  e m p lo y e d  i n  
A l a s k a n  l o n g - t e r m  c a r e  n u r s i n g  f a c i l i t i e s  p a r t i c i p a t i n g  i n  
t h e  m e d i c a r e  o r  m e d i c a i d  p r o g r a m s . '  T h e s e  r e q u i r e m e n t s  a r e  
c o n t a i n e d  i n  t h e  O m nibus B u d g e t  R e c o n c i l i a t i o n  A c t  o f  1987 
{ P .L .  1 0 0 - 2 0 3 ) ,  a s  i t  may b e  a m en d ed  f ro m  t im e  t o  t i m e .

WHEREAS, t h e  A l a s k a  D e p a r t m e n t  o f  Commerce and  
E c o n o m ic  D e v e lo p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  
s e r v e s  a s  t h e  c e n t r a l  s t a t e  a g e n c y  w i t h  e x p e r t i s e  i n  t h e  
l i c e n s u r e  o f  b u s i n e s s e s  a n d  p r o f e s s i o n s  a n d  t h e  B o a rd  o f  
N u r s i n g ,  w i t h i n  t h a t  d i v i s i o n ,  i s  r e s p o n s i b l e  f o r  
e s t a b l i s h i n g  s t a n d a r d s  f o r  n u r s e  a i d e  c o m p e te n c y ; '

WHEREAS, t h e  p e r f o r m a n c e  o f  t h e s e  f u n c t i o n s  by 
t h i s  d i v i s i o n  w o u ld  b e  c o s t - e f f e c t i v e  a n d  e f f i c i e n t  t o  a v o i d  
t h e  c r e a t i o n  o f  an  a d d i t i o n a l  a d m i n i s t r a t i v e  s t r u c t u r e  t o  
p e r f o r m  th e m ;

WHEREAS, t h e  r e g i s t r a t i o n  o f  n u r s e  a i d e s  i s  
e s s e n t i a l  t o  a l l o w  A l a s k a ’ s n u r s i n g  f a c i l i t i e s  t o  c o n t i n u e  
t o  p a r t i c i p a t e  i n  t h e  f e d e r a l l y  f u n d e d  m e d i c a r e  a n d  m e d i c a i d  
p r o g r a m s ;

WHEREAS, t h e  l o s s  o f  t h e s e  f e d e r a l  m o n ie s  c o u l d  
mean a  r e d u c t i o n  i n  a c c e s s  a n d  q u a l i t y  o f  n u r s i n g  c a r e  f o r  
n e e d y  a n d  e l d e r l y  i n s t i t u t i o n a l i z e d  A l a s k a n s ;

W HEREAS!, t h o  i m p l e m e n t a t i o n  oJt • L a n i l o c U s  T o r
t r a i n i n g  an d  t h e  r e g i s t r a t i o n  o f  n u r s e  a i d e s  may p r o m o te  and  
e n h a n c e  t h e  q u a l i t y  o f  c a r e  p r o v i d e d  t o  t h e s e  A l a s k a n s ;

. I ,  t h e r e f o r e ,  d e s i g n a t e  t h e  A l a s k a  D e p a r tm e n t  o f  
Commerce a n d  E c o n o m ic  D e v e l o p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  
L i c e n s i n g ,  a s  t h e  s t a t e  a g e n c y  r e s p o n s i b l e  f o r  i m p le m e n ta ­
t i o n  o f  t h e  t r a i n i n g ,  c e r t i f i c a t i o n ,  a n d  r e g i s t r a t i o n '  
r e q u i r e m e n t s  o f  n u r s e  a i d e s  u n d e r  t h e  O m nibus  B u d g e t



R e c o n c i l i a t i o n  A c t  o f  19B7 ( P .D .  1 0 0 - 2 0 3 ) ,  ag i t  may be  
a m en d ed  f ro m  t i m e  t o  t im e ,-  I  f i n d  t h a t  t h i s  d e s i g n a t i o n  

. w i l l  p r o m o te  t h e  c o n t i n u e d  a c c e s s  a n d  a v a i l a b i l i t y  o f  
q u a l i t y  n u r s i n g  c a r e  s e r v i c e s  i n  t h e  s t a t e  a n d  a l l o w  t h e  
s t a t e  t o  r e m a i n  c o m p l i a n t  w i t h  f e d e r a l  la w  t o  a s s u r e  
A l a s k a n s  c o n t i n u e d  a c c e s s  t o  n u r s i n g  c a r e  s e r v i c e s  fu n d e d  by  
t h e  m e d i c a r e  a n d  m e d i c a i d  p r o g r a m s .

T h i s  o r d e r  t a k e s  e f f e c t  on 

DATED a t  F a i r b a n k s ,  A l a s k a ,

, 1 9 8 9 .  

, 1 9 8 9 .

ADMINISTRATIVE ORDER NO. 11-5



STATE OF ALASKA  
APPROVED NURSE AID E PROGRAMS

PROCARE
Professional Training Systems, Inc.
Suite 1525
1201 Peachtree Street, NE 
Atlanta, GA 30361

S t  Ann's Nursing Home
415 6th Street 
Juneau, AK 99801 
Contact: Renee O’Keefe, RN 
Telephone: 586-3883

University of Alaska Southeast
1332 Seward Avenue 
Sitka, AK 99835-9498 
Contact: Brenda Sturm, RN 
Telephone: 443-3384

Kotzebue Senior Citizens Cultural Center
P.O. Box 1073
Kotzebue, AK 99901
Contact: Director of Nursing Services

Quyaana Care Center 
P.O. Box 966 
Nome, AK 99762 
Contact: Director of Nursing 
Contact: Sue Buchanan, RN 
Telephone: 443-3311 Ext.-384

Providence Extended Care Center 
4900 Eagle Street 
Anchorage, AK 99503 
Contact: Belle Cunningham, LPN 
Telephone: 562-2281

Kenai Peninsula College 
34820 College Drive 
Soldotna, AK 99669
Contact: Forrest Tressler/Carol Twait, RN

Heritage Place
232 Rockwell 
Soldotna, AK 99669 
Contact: Carol Twait, RN 
Telephone: 262-2345

OflJfVoCS.y 
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APR-11-97  FRI 10:49 ANCH OCC LIC FAX NO. 9072698156 P. 03

STATE OF ALASKA 
APPROVED NURSE A W E  PROGRAMS

South Peninsula Hospital, LTC #9
4300 Bartlett
Homer, AK 99603
Contact: Sue Brooks, LPN
Telephone: 235-8101

Denali Center #10
1949 Gilliam Way 
Fairbanks, AK 99701 
Contact: Kathleen Roberts, RN 
Telephone: 458-5100

Alaska Home Health Care Agency #11 *
Kodiak Branch Office 
305 Center Avenue 
P.O. Box 4010 
Kodiak, AK 99615 
Contact: Joan Minks, RN

University of Alaska Fairbanks #12
Northwest Campus 
Pouch 400 
Nome, AK 99762 
Telephone: 443-3282

University of Alaska Southeast #13*
Juneau Campus 
11120 Glacier Campus 
Juneau, AK 99801-8675

Wesley Rehabilitation Care Center #14
P.O. Box 430 
431 First Avenue 
Seward, AK 99664 
Contact: B. J. Blackwell, RN 
Telephone: 224-5241

Older Persons Action Group #15
American Red Cross 
325 East 3rd Avenue 
Anchorage, AK 99501 
Contact: Lillian Tish. RN 
Telephone: 276-1059

O J/JfVoos.i
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PWSCC & Harborview Development Center #16
P.O. Box 487
Valdez, AK
Contact: Sue Artz, RN
Telephone: 835*4344

Alaska Technical Center #17
P.O. Box 51
Kotzebue, AK 99752
Contact: Cindy Lincoln, RN
Telephone: 442-3733

Anvil Mountain Correctional Center #18
P.O. Box 730 
Nome, AK 99762 
Contact: Penny Dawson, RN 
Telephone: 443-3205

Alaska Regional Hospital #19*
P.O. Box 143889
2801 DcBarr Road
Anchorage, AK 99514
Contact: Elizabeth Blair, RN
Telephone: 276-1131

Petersburg General Hospital #20
and Long Term Care Center 

P.O. Box 589 
Petersburg, AK 99833 
Contact: Sandra Tackett, RN, DON 
Telephone: 772-4291

PWSCC and Cordova Community Hospital LTC #21*
P.O. Box 160 
Cordova, AK 99574 
Contact: Director of Nursing

Southeast Regional Resource Center #22
P.O. Box 3277
2030 Sealevel Drive, #310
Ketchikan, AK 99901
Contact: Judy Hcimrich, RN
Telephone: 225-6177

Oj'J/oos.j
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University of Alaska Anchorage #23
College of Technical and Community Education
Diplomacy Building
3211 Providence Drive
Anchorage, Alaska 99508
Contact: Kathy Murtiashaw, RN
Telephone: 786*6753

Hospice and Home Care of Juneau #24*
Nurse Aide/Home Health Training Program
3200 Hospital Drive, Suite 100 
Juneau, AK 99801
Contact: Natalie Powers or Sue Benhert, RN 
Telephone: 563-3113

Yukon-Kuskokwim Regional Hospital #25
PO. Box 3000 
Bethel, AK 99559 
Contact: Linda Curda, RN 
Telephone: 543-6300

North Slope Borough #26
P.O. Box 69
Barrow, AK 99723
Contact: Doral Vial, RN
Telephone: 852-0260

University of Alaska Fairbanks #27
Tanana Valley Campus
510 Second Avenue
Fairbanks, AK 99701
Contact: Cathy Winfrcc, RN
Telephone: 451-7223

Alaska Psychiatric Hospital #28*
2900 Providence Drive
Anchorage, AK 99508
Contact: Heather McCracken, RN
Telephone: 561-1633

Peninsula Home Health Care, Inc. #29
44539 Sterling Highway
Soldotna, AK 99669
Contact: Susan Shoemaker, RN
Telephone; 262-4750

Oj/Jfl/oos.)
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Soldotna and Skyview High Schools
232 Rockwell 
Soldotna, AK 99669 
Contact: Traci Davis, RN

Fairbanks North Star Borough School District
520 5th Avenue
Fairbanks, AK
Contact: Cathy Winfree, RN
Telephone: 452*2000

Alaska Job Corp Center 
750 Cope Industrial Way 
Palmer, AK 99645 
Contact; Lorraine Fullbright, RN 
Telephone: 746-8000

Wrangell General Hospital 
P.O. Box 1081 
Wrangell, AK 99929 
Contact: Sue Nikodym, RN 
Telephone: 874-3356

Kodiak Island Hospital & Care Center
1915Rezanof 
Kodiak, AK 99615 
Contact: Patricia A. Thom, RN 
Telephone: 846-3050

m
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S p o n s o r  S t a t e m e n t
HB 217 gives the Board o f  Nursing the authority to oversee the 
training, supervision, utilization, and registration o f Certified Nurse 
Aides.

There are some 2,800 Certified Nurse Aides (CNAs) working in 
Alaska's long-term care facilities and home health agencies. These 
Aides provide care to Alaskans most unable to care for themselves, 
the aged and the infirm.

These Certified Nurse Aides works under the supervision o f a nurse 
licensed by the Board o f Nursing, performing only those duties 
specifically delegated by that nurse.

The Omnibus Budget Reconciliation Act o f 1987 (Federal) required 
that states establish Nurse Aide Certification programs for aides 
working in long-term care and home health agencies receiving 
Medicare and Medicaid funding. Since 1989, the responsibility for 
the Certified Nurse Aide program has been divided between DHSS, 
Division o f  Medical Assistance, Health Facilities and Licensing, and 
DCED, Occupational Licensing, Board o f Nursing.

This legislation delineates responsibility for oversight o f Certified 
Nurse Aides clearly to the Board o f Nursing. The Board o f Nursing 
has been responsible for establishing minimum training standards, 
approval o f training programs, and maintenance o f the registry of 
Certified Nurse Aides.

However, the Board o f Nursing has not had the authority to conduct 
investigations, order corrective measures, or remove someone from

http://www.akropublicans.org


the Certified Nurse Aide registry when allegations o f  wrong-doing 
are made against a Certified Nurse Aide. This legislation will 
authorize the Board o f Nursing to take appropriate action.

HB 217 protects Alaska's most vulnerable population by insuring 
that the people who care for them are properly trained and that 
oversight o f that care is provided.
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

130 Seward Street, Suite 409 
Juneau ,  Alaska 99801-2105

M E M O R A N D U M April 3, 1997

SUBJECT: Sectional Summary of HB 217, (Certified Nurse Aides)

TO: Representative Joe Ryan 
Attn: Mark Rosen

FROM: Terri Lauterbach 
Legislative Counse

You have requested a sectional summary of the above-described bill.

As a preliminary matter, please note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill and the bill itself is the best statement 
of its contents. If you would like an interpretation of the bill as it may apply to a particular 
set of circumstances, let me know.

Section 1 amends AS 08.01.087 to allow the Department of Commerce (the investigative 
agency for the Board of Nursing) to designate other state or local agencies (with their 
consent) to conduct investigations into reports of abuse by CNAs.

Section 2 is a cross-reference to the exemption from the requirements of the Administrative 
Procedure Act created in AS 08.68.333.

Section 3 amends AS 08.68.100(a) to give the Board of Nursing authority to adopt 
regulations regarding certified nurse aides.

Section 4 amends AS 08.68.140 to exempt procedures related to the registry of certified 
nurse aides from the requirements of the Administrative Procedure Act.

Section 5 creates a new article in AS 08.68. It contains several new sections that give the 
Board of Nursing authority to regulate and certify nurse aides. Under new AS 08.68.332, it 
would be a class B misdemeanor crime for a person to use the title "certified nurse aide" 
unless the person is certified by the Board. The Board is required to establish and maintain 
a registry of certified nurse aides. New AS 08.68.333 establishes the procedures for including 
findings of abuse and neglect in the registry. New AS 08.68.334 establishes the grounds for 
the denial or suspension of a nurse aide's certificate. AS 08.68.335 provides immunity for



Section 6 adds a definition for "certified nurse aide" in AS 08.68.

Section 7 amends AS 44.62.330(a)(10) to exempt functions related to the nurse aide registry 
from the requirements of the Administrative Procedure Act (APA).

Section 8 amends AS 47.05.010 to add to the duties of the Department of Health and Social 
Services (DHSS) the investigation of reports of abuse, neglect, or misappropriation of 
property by certified nurse aides in facilities licensed by DHSS under AS 18.20.

Section 9 requires tine DHSS to adopt procedures to report to the Board of Nursing suspected 
abuse, neglect, or misappropriation of property by CNAs who work as home care providers.

Section 10 is a new section in the DHSS administrative statutes. It gives DHSS the authority 
to investigate reports of abuse or neglect by CNAs in facilities licensed by DHSS under 
AS 18.20. The department would be required to hold hearings under regulations it adopts; 
these need not comply with the APA. Reports of findings of abuse or neglect by a CNA must 
be reported to the Board of Nursing. If the facility is a long-term care facility, only the 
designated state survey and certification agency may make the report to the registry. This 
provision is included to comply with federal law.

Section 11 amends AS 47.17.030, regarding investigation by state and local agencies of 
reports of harm to children, to require that suspected abuse or neglect by CNAs be reported 
to the Board of Nursing.

Section 12 amends AS 47.17.290(13) to include "certified nurse aides" among the 
"practitioners of the healing arts" required to report the suspected abuse or neglect of children 
under their care.

Section 13 amends AS 47.24.010(a) to add CNAs to the list of those required to report the 
suspected exploitation or abuse of vulnerable adults under their care.

Section 14 amends existing AS 47.24.013, regarding the investigation of abuse of elderly 
persons, to require that suspected abuse, neglect, or misappropriation of property by CNAs 
be reported to the Board.

Section 15 amends existing AS 47.24.015, which requires DHSS to investigate reports of 
harm to elderly that are not addressed under AS 47.24.013. The proposed new subsection 
requires DHSS to report suspected abuse, neglect, or misappropriation of property by CNAs 
to the Board.

R ep resen ta tiv e  Joe R yan
A p ril 3 , 1 9 9 7
P a g e  2
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Section 16 amends existing AS 47.33.500(c), regarding assisted living facilities, to allow 
information about a complainant or resident to be released to appropriate investigative 
agencies if the complaint involved a certified nurse aide.

Section 17 amends AS 47.33.520 to require that suspected abuse, neglect or 
misappropriation of property by CNAs in assisted living homes be reported to the Board of 
Nursing.

Section 18 is a transition section, allowing the Board and other affected state agencies, 
before the effective date of the new laws, to begin drafting the regulations necessary to 
implement the bill.

Section 19 is a transition section providing that persons who are certified as nurse aides 
immediately before the effective date of the Act retain their certifications, subject to 
continued eligibility. CNAs whose certifications have expired within two years before the 
Act takes effect may apply to renew them if they apply by September 1, 2000.

Section 20. Immediate effective date for sec. 18.

TML:jdr
97-230.jdr
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A lask a  Nurses A ssociation
237 E. 3rd Avenue #3 Anchorage. AK  99501*2523 

(907) 274-0827 FAX: (907) 272*0292
Representative Norm Rokeberg 
Juneau. Alaska

Dear Representative Rokeberg:

On behalf of the Alaska Nurses Association, i'd like to take this opportunity to comment

supports this bill and its greater purpose to protect the health, safety, and welfare of the 
public served by nurses aides as well as to ensure competency in the performance of 
nurses aide tasks.

The Alaska Nurses Association believes that this uet is a positive first step toward the 
goal to mandate certification for all nurse aides. The Alaska Nurses Association passed a 
resolution in support of requiring certification for ail nurse aides at the annual convention 
in 1995. The Alaska Nurses Association continues to be committed to certification of all 
unlicensed assistive personnel not just those individuals who are already mandated to be 
certified.

The nursing profession is accountable for the quality of service if provides to the 
consumer. This includes responsibility for developing nursing policies and procedures 
and selling the standards of practice for the nursing carc of populations served. Provision 
of any care which constitutes nursing or any activity represented as nursing is a 
regulatory responsibility of Boards ofNursing. This Act rightly assigns the oversight for 
the practice of certified nurse aides and the protection of the public to the Alaska Hoard 
of Nursing.

The Alaska Nurses Association supports the sections of the HR which provide the 
following:
• Definitions of covered individuals,
• Authorization lor the Board to Nursing to certify nurse aides and maintain a registry,
• Authorization for the Board to discipline ccriilied nurse aides,
• Enforcement authorization.
• Authorization for the Board of Nursing to upprove curricula and adopt standards for 

educational programs and to adopt regulations.

The Alaska Nurses Association thanks you for the opportunity to give input on this piece 
of legislation.

on HB 217. "An Act reluting to certified nurse aides. The Alaska Nurses Association
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MEMORANDUM

Representative Norman Rokeberg 

Rep. Joe Ryan 

April 3, 1997 

HB 217
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Please schedule this for hearing at the earliest possible moment. Thank you 
for your consideration
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N F  (8) D e n ta l B e rn ice s  ($483.55).
bll- (51 FR 22X2. Ju n e  17. 1986; 51 FR  27818, Aug.
ind 1  1988. as am ended a t  51 FK 34633, Sep t. 30.
ill- 1968: M FR 37275. Sept. 7. 1989; 56 FR 54546.

Oct. 22. 1991: 59 FR 45403, S ep t. I. 1994|

5 -  P A R T  4 8 3 - R E Q U I R E M E N T S  F O R  
l a  S T A T E S  A N D  L O N G  T E R M  C A R E
•of F A C IL I T I E S
IF.
be- Subport A —(RoMrvod)
Itv
Jer Subport B —Raq u lro m en is  for L o n g  Term
dl- C a ro  FocUHte*

Bee.
*•', 463.1 Baele and ecope.

463.5 D eflnltlone. 
id* 463.10 R eeldent rlg h ta .
U- 463.12 Admleelon. tra n s fe r  and  d ischarge 
lot rlghU.

463.13 R esiden t b ehav io r and fa c ili ty  p rac ­
tices.

463.15 Q uality  n r life.
463.20 R esiden t assessm en t.

** 463.25 Q uality  of care .
“ d 483.30 Nurelng eervlcee.
Iso 483.35 D ietary  services, 
in  463.40 P hy sic ian  eervlcee. 
t "  463.45 Specialised re h a b ili ta tiv e  eervlcee. 
ly . 463.55 D ental serv ices

463 60 Ph arm acy  eervlcee.
. 463.65 Infection  con tro l.

463.70 Physica l env ironm en t.
463.75 bevel A req u irem en t: A d m in is tra tio n .

Ul
He Subpart C —Proadm ission  S c  roan  log  a n d  
;l- A nn u a l Pavtaw  o f  M anla tty  III a n d
d- M anloHy R a la rd a d  IndtvWools

m, HUS Pt. 483

tat

J® 463.100 Ba sis .
463.103 A pplicab ility  and  defin itio n s .

* ' 483.104 S ta te  plan  requ irem en t.
463 108 BabIc r-ilo.

18 463.108 R e la tio n sh ip  of PASARR to  o th e r
;e M edicaid processes.
I .  463.110 O u b o f-S ta te  a rran g em en ts ,
k 483.112 P readm ission  screening of a p p lican ts

for adm ission  to  NF*.
463.114 A nnual review or NF residen ts.

0. 483.116 R esiden ts and ap p lican ts  d e term ined
). to  requ ire  NF level of serv ices.

483.118 R esiden ts and  a p p lican ts  de term ined  
,e  no t to  req u ire  NF level of eervlcee.
\  463.120 Specialized services.
’■ 483 122 F F P  for NF eervlcee.

483.124 F F P  for specialized eorvlces. 
y 463.126 A ppropria te  p lacem ent.

463.126 PASARR ev a lu a tio n  c r ite r ia .
463.130 PA SAR R d e te rm in a tio n  c r ite r ia .
483.133 E v a lu a tin g  th e  need for N F eervlcee 

and NF level o f care  (PASAIUPNF).
483.134 E v a lu a tin g  w hother an Individual 

* w ith  m en ta l Illness requ ires specialized
eervlcee (PASARH/MI).

3 M

§483.1

463.136 E v a lu a tin g  w h e th er an  Individual 
w ith  m en ta l re ta rd a tio n  req u ires  spec ia l­
ized serv ices (PASARR/MR).

463.138 M ain tenance  of se rv ices and av a il­
a b ili ty  o f F F P .

Su b p a r l D —R e q u ke m o nta  Thai M ust B«  M a t 
b y  Sta le *  o n d  S ta le  A g e n c ie s ; Nurse 
A k le  Training a n d  C o m p e te n c y  Ev a l­
uation

483.150 Deemed m ee tin g  of requ irem en ts, 
w aiver o f req u irem en ts .

483.151 8 ta te  review  an d  approval o f  nurse  
a ide  tra in in g  and  com petency  ev a lu a tio n  
p rogram s and  com petency  ev a lu a tio n  
program s.

483.152 R eq u irem en ts  fo r approval o f a nurse  
aide tra in in g  and  com petency  evalu a tio n  
program .

483.154 Nurse a ide  com petency  evalu a tio n .
483.156 R eg is try  o f  nu rse  aldae.
483.158 F F P  Tor n u rse  a id e  tra in in g  and 

com petency  ev a lu a tio n .

S u b p a it  E —A p p e a ls  o f D isch a rg e s , Trans- 
le a , e n d  P readm ission  S cre e n in g  a n d  
A n n u a l Res ident Rev iew  (P A S A R R ) D e ­
term inations

483 200 Basle.
483 202 D efin itions.
483.204 P rovision  o r a  bearin g  and appeal 

system .
483.206 T ran sfe rs , d ischargee  and re lo ca ­

tio n s su b jec t to  appeal.

Su b p a rts  F - H —(R e served )

Su b p a rt I—C o n d itio n s  o f Partic ip a tio n  for 
In term ed ia te  C a r e  FocilH ies tor the 
M e n ia lly  R e ta rd e d

483.400 Baele and purpose.
483.405 R e la tio n sh ip  tu  o th e r  IIIIS  reg u la ­

tions.
483.410 C ondition  of p a r tic ip a tio n ' G overn­

ing  body and m anagem en t.
463.420 C ondition  of p a rtic ip a tio n : C lien t 

p ro tec tio n s .
483.430 C ondition  of p a rtic ip a tio n : F ac ility  

eu rrin g .
483.440 C ondition  o f p a rtic ip a tio n : Active 

tre a tm e n t services
463.150 C ondition of p a rtic ip a tio n : C lien t 

behavior and fa c ility  p ractices.
483.460 C ondition o f p a rtic ip a tio n : H ealth  

care  services.
463.470 C ondition o f p a r tic ip a tio n : Physical 

env ironm en t.
463.460 C ondition of p a r tic ip a tio n : D ie te tic  

eervlcee.

A uthority: Secs. U02, I8l9<a>-<n. I8dl (J)
and (I). 1863. 187I, I902(a)(28). I906 (a), (c) and
(d ). and 1919 (a H O  o f  toe S o cia l S e cu r ity  A c t
(42 U.S.C. 1302. )335l-3(aMO. I395x (J) and (I).

13951. 1395hh. I396a(a)(28), and 1396d <». 
and (d). and 1396r(aMf)>. unless other’,, ,! ' ’ 
noted.

S u b p a r t  A —( R e s e r v e d )  

S u b p a r t  B —R e q u i r e m e n t s  t o r  L o n a  
T e r m  C a r e  F a c i l i t i e s

8 o u r c e : 54 F R  5359. Feb. 2. 1969. unlese o th­
erwise noted

(4 8 3 .1  B u s I ■ a n d  s c o p e .

(a )  B a sts  in  leg is la t io n . ( 1 )  S e c t io n s  
1019 (a ) ,  (b ) .  ( c ) .  a n d  (d )  o f  th e  A c t  pro- 
v ld o  t h a t —

(1 ) S k i l le d  n u r s in g  f a c i l i t i e s  p a r t i c i ­
p a t in g  In  M e d ic a re  m u s t  m e e t  ce r ta in  
s p e c if ie d  r e q u ir e m e n ts ; a n d

( i i )  T h e  S e c r e t a r y  m a y  Im p o s e  a d d i­
t io n a l  re q u ir e m e n ts  (se e  s e c t io n  
1 8 1 9 (d )(4 )(B )) i f  th e y  a re  n e ce s s a ry  for 
th e  h e a lth  a n d  s a fe ty  o f  in d iv id u a ls  to  
w h o m  s e rv ice s  a re  fu rn is h e d  in  th e  fa­
c i l i t ie s .

(2 )  S e c t io n s  1919 (a ) ,  (b ) .  ( c ) .  a n d  (d )  o f 
th e  A c t  p ro v id e  t h a t  n u r s in g  fa c i l i t ie s  
p a r t i c ip a t in g  in  M e d ic a id  m u s t  m eet 
c e r ta in  s p e c if i c  re q u ire m e n ts .

(b j  S co p e . T h e  p ro v is io n s  o f  t h is  p a rt 
c o n ta in  the. r e q u ir e m e n ts  t h a t  a n  In s t i ­
t u t io n  m u s t  m e e t  in  o rd e r  to  q u a l ify  to  
p a r t ic ip a te  as a  S N F  in  th o  M e d ica re  
p ro g ra m , a n d  as a  n u r s in g  f a c i l i t y  In 
th e  M e d ic a id  p ro g ra m . T h e y  serve  as 
th e  b a s is  fo r  B u rv e y  a c t iv i t i e s  fo r  the  
p u rp o se  o r d e te r m in in g  w h e th e r  a  fa c i l ­
i t y  m e e ts  th e  re q u ir e m e n ts  fo r  p a r t i c i ­
p a t io n  in  M e d ic a te  a n d  M e d ic a id .
(56 F R  48867, Sept. 26, 1991. as amended at 57 
F R  43924, Sept. 23, 1992)

(4 8 3 .5  D e f in it io n * .
F o r  p urp o se s  o f  th is  s u b p a r t—
F a c il it y  m e a n s , a  s k i l le d  n u r s in g  fa ­

c i l i t y  ( S N F )  o r  a  n u r s in g  f a c i l i t y  ( N F )  
w h ich  m e e ts  th e  r e q u ir e m e n ts  o f  se c­
t io n s  1819 o r  1919 (a ) ,  (b ) .  ( c ) .  a n d  («l> of 
th e  A c t .  " F a c i l i t y "  m a y  In c lu d e  a  d is ­
t i n c t  p n r t  o f  a n  I n s t i t u t io n  s p e c if ie d  In 
(440.40 o f t h is  c h a p te r ,  b u t  d o e s  n o t  In ­
c lu d e  a n  in s t i t u t io n  fo r  th e  m e n ta l ly  
re ta rd e d  o r  p e rs o n s  w i t h  re la te d  c o n d i­
t io n s  d e s cr ib e d  in  $440,150 o f  t h is  c h a p ­
te r. F o r  M e d ic a re  a n d  M e d ic a id  p u r ‘ 
poscB  ( I n c lu d in g  e l i g ib i l i t y ,  co v e ra g e , 
c e r t i f i c a t io n ,  a n d  p a y m e n t ) ,  th e  “ f a c i l ­
i t y "  Is a lw a y s  th e  e n t i t y  w h ic h  p a r t lc i -

pates in  th e  
i l ly  Is c o m p  
-a r t  o f  a  la i
care, a  SNF
(or M e d lc a  1919( a ) ( 1 ) )  m  
m enta l d is c i
,M  F R  46867. f 
fR  43924, S ep t

$483.10 R * «
T h e  re s ld t 

nJflcd  exist 
and c o m m u r  
persons a n d  
the fa c i l i t y ,  
and p ro m o ti 
dent. In c lu d  
rig h ts :

(a ) Exercise
(1 ) T h e  res 

else h is  o r  1 
the f a c i l i t y  i 
o f th e  U n lte i

(2 ) T h e  rei 
free o f  In te r l 
n a tio n , a n d  i 
e x e rc is in g  h i

(3 ) In  th e  < 
In co m p e te n t 
by a c o u r t  • 
the r ig h ts  o f  
by th e  perai 
law to  a c t  on

(4 ) In  th e  < 
so t been a d j 8 ta te  c o u r t ,  
Ignated in  a 
m ay oxerclb i 
the e x te n t  pi

(b) Notice o,
(1 ) T h e  f a c  

d ent b o th  oi 
language thn  
°f h is  o r  hei 
re g u la tio n s  g 
and re sp o n s l1 
the fa c i l i t y .  * 
vide th e  res 
» ny ) o f  th e  
H on  1919(o )(G 
tlon  m u s t  be 
m ission  a n d  
R e ce ip t o f  s 
am en d m en ts 
e(JRed In  w r li

(2) T h e  ret 
m preannta tl
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483.136 E v a lu a tin g  w h e th er a n  Individual 
w ith  m en ta l re ta rd a tio n  req u ire s  sp ec ia l­
ized eervlcee (PASARR/M R).

483.138 M ain ten an ce  o f eervlcee and a v a il­
a b ili ty  o f F F P .

Su b p a rl D —R e q u b e m cn ts  Thai M u tt ft* M a t 
b y  Sta le *  a n d  S ta le  A g o n c te s : N u n *  
A k te  Train ing  a n d  C o m p e te n c y  E v a l­
u ation

483.150 Deem ed m eo tln g  o f req u irem en ts , 
w aiver of req u irem en ts .

483.151 S ta te  rev iew  and  approval o f nurse  
a id e  t ra in in g  a n d  co m petency  ev a lu a tio n  
p rogram s and  com p eten cy  ev a lu a tio n  
program s.

483.153 R eq u irem en ts  for app ro v al o f  a  n u rse  
a id e  t ra in in g  and  com petency  ev a lu a tio n  
program .

483.154 N urse a id e  co m petency  ev a lu a tio n .
483.158 R eg is try  o f nu rse  atdes.
483.158 F F P  for n u rse  a ide tra in in g  and 

com petency  ev a lu a tio n .

Su b p a rt E —A p p a a t t  o f D is ch a rg e s , Trans­
fers, a n d  P rea d m iss io n  S c re e n in g  a n d  
A n n u a l R e s id e n t R ev iew  (F A S A R R ) D e ­
term inations

483 200 Basle.
483 202 D efin itions.
483.204 Prov ision  of a  hearin g  an d  appeal 

sys tem .
483.206 T ran sfe rs , d ischargee  and re lo ca ­

tio n s  su b je c t to  appeal.

Su b p a rts  F - i t—(R e se rv ed )

Su b p a rt I—C o n d it io n s  o f Partic ip a tio n  for 
In te rm ed ia te  C a r e  Facilities for the  
M enta lly  R e ta rd e d

483.400 Baele and  purpose-.
463.405 R e la tio n sh ip  to  o th e r  IIHS re g u la ­

tions.
483.410 C ondition  o f  p a r tic ip a tio n ' G overn­

ing body and m an ag em en t.
483.420 C ondition  o f p a r tic ip a tio n : C lie n t

p ro tec tio n s .
483.430 C ondition  o f p a r tic ip a tio n : F a c u lty

staffing
483.440 C ondition  or p a rtic ip a tio n : A ctive

tre a tm e n t  serv ices.
483 450 C ondition  of p a rtic ip a tio n : C lien t

behav io r an d  fa c ili ty  p ractices.
483 460 C ondition  o f p a rtic ip a tio n : H ealth

care  services.
483 470 C ondition  of p a rtic ip a tio n : P hysical 

env ironm en t.
483 480 C ondition  of p a rtic ip a tio n : D ie te tic  

services.

AunioiUTV: Secs. 1102, 1810<aHn. 1B6I (Jl
and (I). 1863. 1871, 1902(a)l28). 1905 (a), (c) and
(d). and 1919 ( a H f )  of th e  S ocia l S e c u rity  A ct
(42 U S C. 1302. 1395l-3<a>-(n. 1395s (Jl and (I),

S 463.1 42 CFR Ch. IV (IO-I-9 4 7Edition) I
1395s. 1395hh. 1396a(a)(28). an d  I396d (a). ,c) 
and  (d), an d  l396r(aM O). unices o therw ia , 
noted .

S u b p a r t  A —( R e s e r v e d )

S u b p a r t  B —R e q u i r e m e n t s  fo r  L o n n  
T e r m  C a r e  F a c i l i t i e s  8

so u rce : 54 F R  5359. Fob. 2. 1989. unless oth 
erw ise no ted

1483.1  B a s is  a n d  s co p e .
(a) B a s is  in le g is la t io n . (1) Sections 

1810 (a), (b). (c), and <d) oT tho Act pro- 
vide thab-

(1 ) S k i l le d  n u r o ln g  f a c U l t le e  p a r t i c i ­
p a t in g  In  M e d ic a r e  m u s t  m e e t  c e r ta in  
s p e c if ie d  r e q u ir e m e n ts ;  a n d

( I I )  T h e  S e c r e t a r y  m a y  Im p o s e  a d d l- 
t lo n o l  r e q u ir e m e n ts  (s e e  s e c t io n  
1 8 1 9 (d )(4 )(B )) I f  th e y  a re  n e ce s s a ry  for 
th e  h e a lth  a n d  s a fe ty  o f  In d iv id u a ls  to 
w h o m  s e rv ice s  a re  fu r n is h e d  In  th e  fa ­
c i l i t ie s .

(2 ) S e c t io n s  1919 (a ) ,  (b ) .  ( c ) .  a n d  (d )  o f 
th e  A c t  p ro v id e  t h a t  n u r s in g  fa c i l i t ie s  
p a r t i c ip a t in g  In  M e d ic a id  m u s t  m e e t 
c e r t a in  s p e c i f i c  r e q u ire m e n ts .

(b )  S c o p e . T h e  p r o v is io n s  o f  th lB  p a rt 
c o n t a in  th e  r e q u ir e m e n ts  t h a t  a n  in s t i ­
t u t io n  m u s t  m e e t  In  o rd e r  to  q u a l ify  to  
p a r t i c ip a te  as  a  S N F  In  th e  M e d ica re  
p ro g ra m , a n d  as a  n u r s in g  f a c i l i t y  In 
th e  M e d ic a id  p ro g ra m . T h e y  serve  as 
th e  b a s is  fo r  s u rv e y  a c t iv i t i e s  fo r  the  
p u rp o se  o f  d e te r m in in g  w h e th e r  a  f a c i l ­
i t y  m e e ts  th e  r e q u ir e m e n ts  fo r  p a r t i c i ­
p a t io n  In  M e d ic a r e  a n d  M e d ic a id .
(56 FR 48867. Sep t. 26. 1991. aa am onded a t  57 
F R  43924, Sep t. 23. 1992J

{483.5  D e f in it io n * .
F o r  p u rp o se s  o f  t h is  s u b p a r t—F a c i l i t y  m e a n s , a  s k i l le d  n u r s in g  fa ­

c i l i t y  ( S N F )  o r  a  n u r s in g  f a c i l i t y  ( N F )  
w h ic h  m e e ts  th e  r e q u ir e m e n ts  o f  se c ­
t io n s  1819 o r  1919 (a ) ,  (b ) .  ( c ) .  a n d  (d )  o f 
th e  A c t .  •‘F a c i l i t y "  m a y  In c lu d e  a  d is ­
t i n c t  p a r t  o f  a n  I n s t i t u t io n  s p e c if ie d  In 
§440.40 o f  t h is  c h a p te r ,  b u t  d o e s  n o t  In ­
c lu d e  a n  I n s t i t u t io n  fo r  th e  m e n ta l ly  
re ta rd e d  o r  p e rs o n s  w ith  re la te d  c o n d i­
t io n s  d e s c r ib e d  In  §440.160 o f  t h is  c h a p ­
te r. F o r  M e d tca ro  a n d  M e d ic a id  p u r ­
poses ( in c lu d in g  e l i g ib i l i t y .  coverage^ 
c e r t i f i c a t i o n ,  a n d  p a y m e n t ) ,  th o  " f a c i l ­
i t y "  is  a lw a y s  th e  e n t i t y  w h ic h  p a r t lc i-

H«olth C ° te  Financing Admlnlstrallon. HHS §483'. 10

p ,tes In  th e  p ro g ra m , w h e th e r  th a t  e n - 
[7ty Is co m p r is e d  o f  a ll  o f. o r  a  d is t in c t  
-ai-t o f  a  la rg e r  I n s t i t u t io n .  F o r  M e d i­
care, a  S N F  (see  s e c t io n  1819(a )(1 )). a n d  [or M e d ic a id , a  N F  (see  s e c t io n  1919(a ) ( 1 ) )  m a y  n o t  be an  in s t i t u t io n  fo r  
m enta l d iseases a s d e fin e d  In  §435.1009.
159 FR 46867. Sept. 26, 1991. aa  am ended a t  57 
JrR 43924. Sopt. 23. I992J

1 4 8 3 .10 Realdenl right*.

T h e  re s id e n t  h a s  a  r ig h t  to  a  d ig ­
nified e x is te n ce , s e l f -d e te rm in a t io n , 
and c o m m u n ic a t io n  w ith  a n d  a c c c s B  to  
persons a n d  s e rv ice s  In s ide  a n d  o u to ld e  
the f a c i l i t y .  A  f a c i l i t y  m u s t  p r o te c t  
and p ro m o te  th e  r ig h ts  o f  e a ch  r e s i­
dent, In c lu d in g  e a ch  o f  th e  fo llo w in g
righ ts :

(a ) E x erc ise  o f  r ig h ts .
(1 ) T h e  re s id e n t  h a s  th e  r ig h t  to  e x e r­

cise h is  o r  h e r  r ig h t s  as a  re s id e n t  o f  
the fa c i l i t y  a n d  a s  a  c i t iz e n  o r  re s id e n t  
or th e  U n ite d  S ta te s .

(2 ) T h e  re s id e n t  h a s  th e  r ig h t  to  be 
free o f  In te rfe re n ce , c o e r c io n , d ie c r lm l-  
n a tlo n . a n d  re p r is a l fro m  th e  f a c i l i t y  In  
e xe rcis in g  h is  o r  h e r  r ig h ts .

(3 ) In  th e  ca se  o f  a  re s id e n t  a d ju d g e d  
In co m p e te n t u n d e r  th e  la w s  o f  a  S t a t e  
by a  c o u r t  o f  c o m p e te n t  ju r i s d ic t io n ,  
the r ig h ts  o f  th e  re s id e n t  a re  e x e rc ise d  
by the  p erson  a p p o in te d  u n d e r  S t a t e  
law to  a c t  o n  th e  re s id e n t's  b eha lf.

(4 ) In  th e  ca se  o f  a  re s id e n t  w h o  h as  
n o t been a d ju d g e d  in c o m p e te n t  b y  th e  
S ta te  c o u r t ,  a n y  le g a l-s u rro g a te  d es­
ignated  In  a c co rd a n ce  w ith  S t a t e  la w  
m ay e x e rc ise  th e  re s id e n t's  r ig h t s  to  
the e x te n t  p ro v id e d  by S t a t e  law .

<b) N o tice  o f  r ig h ts a n d  se rv ice s .
(1 ) T h e  f a c i l i t y  m u s t  In fo rm  th e  re s i­

dent b o th  o r a l ly  a n d  In  w r it in g  In  a  
language  t h a t  th e  re s id e n t  u n d e rs ta n d s  
of h is  o r h e r  r ig h t s  a n d  a ll  ru le s  a n d  
re g u la tio n s  g o v e rn in g  re s id e n t  c o n d u c t  
end re s p o n s ib il it ie s  d u r in g  th o  s ta y  In  
the f a c i l i t y .  T h o  f a c i l i t y  m u s t  a loo  p ro ­
vide th e  r e s id e n t  w ith  th e  n o t i c e  ( I f  
* n y ) o f  th e  S t a t e  dev e lo p ed  u n d e r  s e c ­
tion  1919(e)(6) o f  th e  A c t .  S u c h  n o t i f i c a ­
tion  m u s t  be m a d e  p r io r  to  o r  u p o n  a d ­
m ission  a nd  d u r in g  th e  re s id e n t ’s  s ta y . 
R e ce ip t o f  s u ch  In fo rm a t io n , a n d  a n y  
“ n e n d m o n ts  to  I t ,  m u s t  bo a c k n o w l­
edged In  w r it in g ;

(2 ) T h e  re s id e n t  o r  h is  o r  h e r  le g a l 
re presentative  h a s  tho  r ig h t —

(I )  U p o n  a n  o ra l o r  w r it te n  reqiriTst. 
t o  a c c e s s  a ll  re co rd s  tx .-r ln ln ln g  to  h im -  
s e lf  o r  h e rs e lf  In c lu d in g  c u r r e n t  - c l i n i ­
c a l  re co rd s  w i t h in  24 h o u rs  (e x c lu d in g  
w e e k e n d s  a n d  h o l id a y s );  a n d

(I I )  A f t e r  r e c e ip t  o f  h is  o r  h e r  re co rd s  
fo r  I n s p e c t io n , to  p u r ch o s o  a t  a  c o s t  
n o t  to  e x ce e d  th e  c o m m u n i t y  s ta n d a r d  
p h o to c o p ie s  o f  th o  re co rd s  o r  a n y  p o r ­
t io n s  o f  th e m  u p o n  re q u e s t  a n d  2 w o r k ­
in g  d a y s  a d v a n ce  n o t i c e  to  th e  f a c i l i t y .

(3 ) T h e  r e s id e n t  h a s  th e  r ig h t  to  be 
f u l ly  in fo r m e d  In  la n g u a g e  t h a t  he  o r  
eho  c a n  u n d e rs ta n d  o f  h is  o r  h e r  t o t a l  
h e a lth  s ta tu s ,  in c lu d in g  b u t  n o t  l i m ­
ite d  to .  h ie  o r  h e r  m e d ic a l  c o n d i t io n ;

(4 ) T h e  r e s id e n t  h a s  th e  r ig h t  to  
re fu se  t r e a tm e n t ,  to  re fu s e  to  i> artlcl- 
p a ts  In  e x p e r im e n ta l re s e a rch , a n d  to  
fo r m u la t e  a n  a d v a n ce  d ir e c t iv e  a s  s p e c ­
if ie d  In  p a ra g ra p h  ( 8 j o f  t h is  s e c t io n ;  
a n d

(5 ) T h e  f a c i l i t y  m u s t —
(I )  In fo r m  e a ch  re s id e n t  w h o  Is e n t i ­

t le d  to  M e d ic a id  b e n e fits . In  w r i t in g ,  a t  
th e  t im e  o f  a d m is s io n  to  th e  n u r s in g  
f a c i l i t y  o r , w h e n  th e  r e s id e n t  b e co m e s  
e lig ib le  fo r  M e d ic a id  o f -

( A )  T h e  Ite n iB  a n d  s e rv ice s  t h a t  a re  
In c lu d e d  In  n u r s in g  f a c i l i t y  s e rv ice s  
u n d e r  th e  S t a t e  p la n  a n d  fo r  w h ic h  th e  
r e s id e n t  m a y  n o t  be c h a r g e d ;

( B )  T h o s e  o th e r  I te m s  a n d  s e rv ice s  
t h a t  th e  f a c i l i t y  o ffe rs  a n d  fo r  w h ic h  
th e  r - .s ld e n t  m a y  be c h a r g e d , a n d  th e  
a m o u n t  o f  c h a r g e s  fo r  th o s e  s e rv ice s ; 
a n d

( I I )  In fo r m  e a ch  r e s id e n t  w h en  
c h a n g e B  a re  in u d e  to  th e  Ite m B  a n d  
s e rv ice s  s p e c if ie d  In  p a ra g ra p h s  ( 6) ( i i
( A )  a n d  ( B )  o f  t h is  s e c t io n .

( 6)  T h e  f a c i l i t y  m u s t  I n fo r m  e a ch  
r e s id e n t  be fo re , o r  a t  th e  t im e  o f  a d  
m is s io n , a n d  p e r io d ic a l ly  d u r in g  th e  
re s id e n t 's  s ta y , o f  s e rv ice s  a v a i la b le  In 
th e  f a c i l i t y  a n d  o f  ch a rg e s  fo r  th ose  
s e rv ice s . I n c lu d in g  a n y  c h a rg e s  fo r 
s e rv ice s  n o t  co v e re d  u n d e r  M e d ic a re  oi 
by  th e  f a c i l i t y ' s  per d ie m  ra te .

(7 ) T h e  f a c i l i t y  m u s t  fu r n is h  a  w r it  
te n  d e s c r ip t io n  o f  le g a l r ig h t s  w h ic h  In  
e lu d e s —

( I )  A  d e s c r ip t io n  o f  th e  m a n n e r  ni 
p r o t e c t in g  p e rs o n a l fu n d s , u n d e r  p a rs  
g ra p h  ( c )  o f  th is  s e c t io n ;

( I I )  A  d e s c r ip t io n  o f  th e  requirem ent.^  
a n d  p ro ce d u re s  fo r e s ta b lis h in g  e llg l 
b l l l t y  fo r  M e d ic a id ,  In c lu d in g  th e  r ig id  
to  re q u e s t  a n  a sse ss m e n t u n d e r  se e tlo i

nnr>



S 483.10
42 CFR Ch. IV (10-1-94 Edlfion,

1924 (c) w h ic h  d e te r m in e s  th o  e x te n t  o f  
a  c o u p le 's  n o n -e x e m p t  re s o u rce s  a t  th e  
t im e  o f  I n s t i t u t io n a l iz a t io n  a n d  a t ­
t r ib u te s  to  th e  c o m m u n i t y  sp o u se  a n  
e q u ita b le  s h a re  o f  r e s o u r ce s  w h ic h  c a n ­
n o t  be c o n s id e re d  a v a i la b le  fo r  p a y ­
m e n t  to w a rd  th e  c o s t  o f  th e  I n s t i t u ­
t io n a liz e d  sp o u s e 's  m e d ic a l c a r c  I n  h is  
o r  h e r  p ro ce s s  o f  s p e n d in g  d o w n  to  
M e d ic a id  e l i g i b i l i t y  le v e ls ;

(111) A  p o s t in g  o f  n a m e s , a ddresses, 
a n d  te le p h o n e  n u m b e r s  o f  a l l  p e r t in e n t  
S t a t e  c l i e n t  a d v o c a c y  g r o u p s  s u c h  as 
th e  S t a t e  s u rv e y  a n d  c e r t i f i c a t io n  
a g o n c y . th e  S t A t e  l i c e n s u r e  o f f ic e , th e  
S t a t e  o m b u d s m a n  p r o g r a m , th e  p r o t e c ­
t io n  a n d  a d v o c a c y  n e tw o r k , a n d  th e  
M e d ic a id  fr a u d  c o n t r o l  u n i t :  a n d  

( I v )  A  s ta t e m e n t  t h a t  t h e  r e s id e n t  
m a y  f i le  a  c o m p l a i n t  w i t h  th e  S t a t e  
s u rv e y  a n d  c e r t i f i c a t i o n  a g e n cy  c o n ­
c e r n in g  re s id e n t  a b u se , n e g le c t ,  a n d  
m is a p p r o p r ia t io n  o f  r e s id e n t  p ro p e r ty  
In  th e  f a c i l i t y .

( 8)  T h e  f a c i l i t y  m u s L  c o m p ly  w ith  th e  
r e q u ir e m e n ts  s p e c if ie d  In  s u b p a r t  I  o f  
p a r t  489 o f  t h lB  c h a p t e r  r e la t in g  to  
m a in t a in in g  w r i t t e n  p o l ic ie s  a n d  p r o ­
ce d u re s  re g a r d in g  a d v a n c e  d ir e c t iv e s . 
T h e s e  r e q u ir e m e n ts  In c lu d e  p r o v is io n s  
to  In fo rm  a n d  p r o v id e  w r i t t e n  in fo r m a ­
t io n  to  a ll  a d u l t  re s id e n ts  c o n c e r n in g  
th e  r ig h t  t o  a c c e p t  o r  re fu s e  m e d ic a l o r  
s u r g ic a l  t r e a t m e n t  a n d , a t  th e  I n d iv id ­
u a l 's  o p t io n , f o r m u la t e  a n  a d v a n ce  d i ­
r e c t iv e . T h i s  In c lu d e s  a  w r i t te n  d e ­
s c r ip t io n  o f  th e  f a c i l i t y ' s  p o l ic ie s  to  
Im p le m e n t  a d v a n c e  d ir e c t iv e s  a n d  a p ­
p li c a b le  S t a l e  la w .

(9 )  T h e  f a c i l i t y  m u s t  In fo rm  e a c h  
r e s id e n t  o f  th e  n a m e , s p e c ia lty ,  a n d  
w a y  o f  c o n t a c t in g  th e  p h y s ic ia n  r e ­
s p o n s ib le  fo r  h is  o r  h e r  co re .

(1 0 ) T h e  f a c i l i t y  m u s t  p r o m in e n t ly  
d is p la y  In  th e  f a c i l i t y  w r it te n  In fo rm a ­
t io n . a n d  p ro v id e  to  re s id e n ts  a nd  a p ­
p l i c a n t s  fo r  a d m is s io n  o ra l a n d  w r it te n  
In fo r m a t io n  a b o u t  h o w  to  a p p ly  fo r  a n d  
use  M e d ic a re  a n d  M e d ic a id  b e n e fits , 
a n d  h o w  to  r e ce iv e  re fu n d s  fo r  p re v io u s  
p a y m e n ts  co v e re d  b y  s u c h  b e n e fits .

(1 1 ) N o tifica tio n  o f  ch a n g e s . ( I )  A  f a c i l ­
i t y  m u s t  Im m e d ia te ly  In fo rm  th e  r e s i ­
d e n t; c o n s u l t  w i t h  th e  r e s id e n t 's  p h y s i­
c ia n ;  a n d  If  k n o w n , n o t i fy  th e  r e s i­
d e n t 's  lega l i c s p r c B e n ta t lv e  o r  a n  I n t e r ­
e ste d  fa m ily  m e m b e r  w h e n  th e re  Is —

( A )  A n  a c c id e n t  In v o lv in g  th e  r e s i­
d e n t  w h ic h  r e s u lts  In  In ju r y  a n d  h a s

th o  p o te n t ia l  Tor r e q u ir in g  p h y s ic ia n  
In te rv e n t io n ;

( B )  A  s ig n i f i c a n t  c h a n g e  In  th o  reel 
d e n t 's  p h y s ic a l,  m e n ta l ,  0 ' 
p s y c h o s o c ia l e ta tU B  (I .e . .  a  d e te r lo ra  
t lo n  In  h e a lth , m e n ta l ,  o r  p s y ch o s o c ia l 
s ta tu s  in  e ith e r  l i f e - th r e a te n in g  co n d l-  
t lo n s  o r  c l i n i c a l  c o m p l i c a t io n s ) ;

( C )  A  need  to  a l t e r  t r e a t m e n t  B lg n ln . 
c a n t ly  (I .e ., a  n ee d  to  d is c o n t in u e  an  
e x is t in g  fo rm  o f  t r e a t m e n t  d u o  to  a d ­
verse  co n s e q u e n ce s , o r  t o  c o m m e n c e  a 
n e w  fo rm  o f  t r e a t m e n t ) ;  o r

( D )  A  d e c is io n  to  t r a n s fe r  o r  d is ­
ch a rg e  th e  re s id e n t  f r o m  th e  f a c i l i t y  as 
s p e c if ie d  In  J 483.12(a).

( I I )  T h e  f a c i l i t y  m u s t  a ls o  p ro m p t ly  
n o t i f y  th e  r e s id e n t  a n d . I f  k n o w n , the 
r e s id e n t 's  le g a l r e p re s e n ta t iv e  o r  In te r ­
e s te d  fa m ily  m e m b e r  w h e n  th e re  la —

( A )  A  ch a n g e  I n  r o o m  o r  ro o m m a ts  
a s s ig n m e n t  aa s p e c if ie d  in  1483.16(e ) (2); o r

( B )  A  c h a n g e  In  r e s id e n t  r ig h t s  u n d e r 
F e d e ra l o r  S t a t o  la w  o r  r e g u la t io n s  as 
s p e c if ie d  In  p a ra g ra p h  (b ) (1 )  o r  t h i s  se c­
t io n .

( I l l )  T h e  f a c i l i t y  m u B t r e c o r d  a n d  pe­
r io d ic a l ly  u p d a te  th e  a d d re ss  and  
p h o n e  n u m b e r  o f  th e  r e s id e n t 's  le g a l 
re p re s e n ta t iv e  o r  In te re s te d  fa m ily  
m e m b e r .

( c )  P ro tec t io n  o f  R e s id e n t F u n d s . ( 1 ) 
T h e  re s id e n t  h a s  th e  r ig h t  to  m a n a g e  
h lB  o r  h e r  f in a n c ia l  a f fa ir s ,  a n d  th e  fa ­
c i l i t y  m a y  n o t  re q u ir e  r e s id e n ts  to  de­
p o s it  t h e i r  p e rs o n a l fu n d s  w ith  th e  fa ­
c i l i t y .

(2 ) M an a g em en t o f  p e r s o n a l fu n d s. 
U p o n  w r it te n  a u t h o r iz a t io n  o f  a  re s i­
d e n t ,  th e  f a c i l i t y  m u s t  h o ld ,  sa fe g u a rd , 
m a n a g e , a n d  a c c o u n t  fo r  th e  p e rso n a l 
fu n d s  o f  th e  re s id e n t  d e p o s ite d  w i th  the 
f a c i l i t y ,  as s p e c if ie d  In  p a ra g ra p h s  
( c K 3 H 8 )  o f  t h is  s e c t io n .

(3 )  D ep o sit o f  fu n d s . ( I )  F u n d s  in  excess o f  SSO. T h e  f a c i l i t y  m u s t  d e p o s it  a n y  
re s id e n ts ' p e rso n a l fu n d B  In  e x ce ss  o f 
$50 In  a n  In te re s t  b e a r in g  a c c o u n t  (o r  
a c c o u n t s )  t h a t  Ib s e p a ra te  fro m  a n y  o f 
t h e  f a c i l i t y 's  o p e r a t in g  a c c o u n t s ,  ana 
t h a t  c r e d i t s  a ll  I n te r e s t  e a rn e d  o n  re s i­
d e n t 's  fu n d s  to  t h a t  a c c o u n t .  ( I n  p oo led  
a c c o u n ts ,  th e re  m u s t  be a  se p a ra te  a c ­
c o u n t in g  fo r  e a ch  r e s id e n t 's  H h a re .)

( I I )  F u n d s less  th a n  ISO. T h e  f a c i l i t y  
m u s t  m a in ta in  a  r e s id e n t ’s p e rso n a  
fu n d s  t h a t  d o  n o t  e x ce e d  $50 In a  non-
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in te rest b e a r in g  a c c o u n t ,  In te re s t -b e a r ­
ing a c c o u n t ,  o r  p e t ty  ca s h  fu n d .

(4) A cco u n tin g  a n d  reco rd s . T h e  f a c i l ­
ity  m u s t  e s ta b lis h  a n d  m a in t a in  a  s y s ­
tem t b a t  a ssu re s  a  f u l l  a n d  c o m p le te  
^nd se p ara te  a c c o u n t in g ,  a c c o r d in g  to  
genera lly  a c ce p te d  a c c o u n t in g  p r in ­
cip les, o f  e a ch  r e s id e n t ’s  p e rs o n a l fu n d s  
e n tru ste d  to  th e  f a c i l i t y  o n  th e  r e s i­
dent's b e h a lf .

(I )  T h e  s y s te m  m u B t  p re c lu d e  a n y  
c o m m in g lin g  o f  re s id e n t  fu n d s  w i th  fa ­
c i l i ty  fu n d s  o r  w ith  th e  fu n d s  o f  a n y  
person o th e r  th a n  a n o th e r  re s id e n t .

(I I ) T h e  In d iv id u a l f i n a n c ia l  re co rd  
m ust be a v a ila b le  th r o u g h  q u a r te r ly  
s ta te m e n ts  a nd  o n  re q u e s t  to  th e  re s i­
dent o r  h lB  o r h e r  le g a l re p re s e n ta t iv e .

(6) N o tice  o f  c e r ta in  b a la n c e s . T h e  fa ­
c i l i ty  m u s t  n o t i f y  e a ch  r e s id e n t  t h a t  
receives M e d ic a id  b e n e fits —

(I ) W h e n  th e  a m o u n t  In  th e  r e s id e n t ’s 
a c co u n t  re a ch o s  $200 less  th a n  th e  S S I  
resource  l i m i t  fo r  o ne  p e rs o n , s p e c if ie d  
In s e c t io n  1 6 1 1 (a )(3 )(B ) o f  th e  A c t ;  a n d

(I I ) T h a t ,  i f  th e  a m o u n t  In  th e  a c ­
co u n t, In  a d d it io n  to  th e  v a lu e  o f  th e  
re s id e n t's  o th e r  n o n e x e m p t  re s o u rce s , 
reaches th e  S S I  re s o u rce  l i m i t  fo r  o ne  
person, th e  re s id e n t  m a y  lo s e  e l ig i ­
b ility  fo r  M e d ic a id  o r  S S I .

(6)  C o n v e y a n c e  upon  d e a th . U p o n  th e  
death o f  a  re s id e n t  w ith  & p e rs o n a l 
fund d e p o s ite d  w i th  th e  f a c i l i t y ,  th e  fa ­
c i l i t y  m u s t  c o n v e y  w i th in  30 d a y s  th e  
residen t's  fu n d s , a n d  a  f in a l a c c o u n t in g  
of th ose  fu n d s , to  th e  In d iv id u a l o r  p ro ­
bate J u r is d ic t io n  a d m in is te r in g  th e  
residen t's  e s ta te .

(7 ) A ssu ra n ce  o f  f in a n c ia l  s e c u r it y .  T h e  
fa c il ity  m u s t  p u r ch a s e  a  s u r e ty  b o n d , 
or o th e rw ise  p ro v id e  a s s u ra n ce  s a t is ­
fa cto ry  to  th e  S e c r e ta r y ,  to  a s s u re  th e  
se cu r ity  o f  a ll  p e rs o n a l fu n d s  o f  r e s i­
dents d e p o s ite d  w l„h  th e  f a c i l i t y .

(8)  L im ita tio n  on  ch a rg es  to  p erso n a l 
funds. T h e  f a c i l i t y  m a y  n o t  Im p o se  a  
charge a g a in s t  th e  p e rs o n a l fu n d s  o f  a  
residen t fo r  a n y  I te m  o r  s e rv ice  fo r  
w hich  p a y m e n t  is  m a d e  u n d e r  M e d ic a id  
°r M e d ica re  (e x c e p t  fo r  a p p l ic a b le  d e ­
d u c tib le  a n d  c o in s u r a n c e  a m o u n ts ) .  
Th e  f a c i l i t y  m a y  ch a r g e  th e  r e s id e n t  
for requested  s e rv ice s  t h a t  a r c  m o re  e x ­
pensive th a n  o r  In  e x ce ss  o f  co v e re d  
•ervlces In  a c c o r d a n c e  w ith  §489.32 o f  
• h u  c h a p te r , ( T h i s  d oe s  n o t  a f f e c t  th e  
P ro h ib it io n  o n  f a c i l i t y  c h a rg e s  fo r  
Hem s a n d  se rv ice s  n>: .v h lrh  M e d le a lr t

has  p a id . S e e  §447.15. w h ic h  l im i t s  p a r ­
t i c ip a t io n  In  th e  M e d ic a id  p ro g ra m  to  
p ro v id e rs  w h o  a c c e p t ,  a s  p a y m e 'n t In  
fu l l ,  M e d ic a id  p a y m e n t  p lu s  a n y  d e ­
d u c t ib le .  c o in s u r a n c e , o r  c o p a y m e n t  
re q u ire d  by  th e  p la n  to  be p a id  by  th e  
In d iv id u a l . )

( I )  S e r v ic e s  in c lu d ed  in  M ed ic a r e  or 
M ed ica id  p a y m en t. D u r in g  th e  c o u rs e  o f 
a  co v e re d  M e d ic a re  o r  M e d ic a id  s ta y , 
f a c i l i t ie s  m a y  n o t  c h a r g e  a  r e s id e n t  fo r  
th e  fo llo w in g  c a te g o r ie s  o f  I te m s  a n d  
s e rv ice s ;

( A )  N u r s in g  s e rv ice s  a s  re q u ire d  a t  
§483.30 o f  th is  su b p a r t .

( B )  D ie ta r y  s e rv ice s  as  re q u ire d  a t  
§483.35 o f  t h is  s u b p a r t .

( C )  A n  a c t iv i t ie s  p ro g ra m  a s re q u ire d  
a t  §4 83 .15 (0  o f  t i l ls  s u b p a r t .

( D )  (lo o m /b e d  m a in te n a n c e  se rv ice s .
( E )  R o u t in e  p e rs o n a l h y g ie n e  Ite m s  

a n d  s e rv ice s  a s  re q u ire d  to  m e e t  th e  
n e e d s  o f  re s id e n ts . I n c lu d in g ,  b u t  n o t  
l im it e d  to . h a ir  h y g ie n e  s u p p lie s , 
c o m b . b ru B h , b a th  so a p , d is in fe c t in g  
so a p s  o r  s p e c ia liz e d  c le a n s in g  a g e n ts  
w h e n  In d ic a te d  to  t r e a t  B p e c la l s k in  
p ro b le m s  o r  to  f ig h t  I n fe c t io n ,  rn zo r. 
s h a v in g  c r e a m , to o th b r u s h ,  to o th p a s te , 
d e n tu 'e  a d h e s iv e , d e n tu r e  c le a n e r ,  d e n ­
ta l  floBS. m o is tu r iz in g  lo t io n ,  t issu e s , 
c o t t o n  b a lls , c o t t o n  sw a b s , d e o d o ra n t., 
in c o n t in e n c e  ca re  a n d  s u p p lie s , s a n i­
ta r y  n a p k in s  a n d  re la te d  s u p p lie s , to w  
e ls , w a s h c lo th s , h o s p ita l g o w n s , over 
th e  c o u n t e r  d ru g s , h a ir  a n d  n a i l  hy  
g le n e  se rv ice s , b a th in g , a n d  b a s ic  per 
s o n a l la u n d ry .

( F )  M e d ic a l ly - r e la te d  s o c ia l  Bervlcei- 
as  re q u ire d  a t  § 483.15(g) o f  t h is  s u b p a it

( I I )  Item s a n d  se r v ic e s  th a t  m ay  hi 
ch a rg ed  to  re s id en ts ' fu n d s . L is t e d  b e lo *  
a re  g e n e ra l ca te g o r ie s  a n d  e x a m p le s  oi 
I te m s  a n d  se rv ice s  t h a t  th e  f a c i l l l )  
m a y  ch a r g e  to  re s id e n ts ' fu n d s  If  the.i 
a re  re q u e s te d  by a  re s id e n t . If th e  fa c ll  
I ty  In fo rm s  th e  re s id e n t  t h a t  th e re  w ll 
be a  ch a rg e , a nd  I f  p a y m e n t  Is noi 
m a d e  b y  M e d ica re  o r  M e d ic a id ;

( A )  T e le p h o n e .
( B )  T e le v ls ln n / ra d to  fo r  p e rso n a l use
( C )  P e rs o n a ! c o m f o r t  I te m s , In c lu d lm  

s m o k in g  m a te r ia ls . n o lto n B  a nd  run  
c i t ie s ,  a n d  c o n fe c t io n s .

( D )  C o s m e t ic  a n d  g r o o m in g  Ite m s  are 
se rv ice s  In  c x c c b s  o f  th o s e  fo r  w h in  
p a y m e n t  Is m a de  u n d e r  M e d ic a id  •> 
M e d ica re .

( E )  P e rs o n a l c lo t h in g
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( F )  P e rs o n a l re a d in g  m a t te r .
( G )  G i f t s  p u r ch a s e d  o n  b c h n l f  o f  a  

re s id e n t
(H> F lo w e r s  a n d  p la n ts .
( I )  S o c i a l  e v e n ts  a n d  e n te r ta in m e n t  

o ffe re d  o u ts id e  th e  s co p e  o f  th e  a c t iv i ­
t ie s  p ro g ra m , p ro v id e d  u n d e r  j  483.16(f) 
o f  t h is  s u b p a r t .

( J )  N o n co v e re d  B p e c la l c a r e  se rv ice s  
s u c h  a s  p r iv a te ly  h ir e d  n u rs e s  o r  a id e s .

( K )  P r iv a t e  ro o m , e x c e p t  w h e n  th e ra ­
p e u t i c a l ly  re q u ire d  ( f o r  e x a m p le . Iso la ­
t io n  fo r  I n fe c t io n  c o n t r o l ) .

(L>) S p e c ia l ly  p re p a re d  o r  a lte r n a t iv e  
fo o d  re q u e s te d  In s te a d  o f  th e  fo o d  g e n ­
e r a l ly  p re p a re d  b y  th e  f a c i l i t y ,  a s  re ­
q u ir e d  b y  (483 .35  o f  t h is  s u b p a r t .

( I l l )  R eq u ests  (o r  item s a n d  s e r v ic e s . ( A )  
T h e  f a c i l i t y  m u s t  n o t  c h a r g e  a  re s id e n t  
(o r  h is  o r  h e r  r e p r e s e n ta t iv e ) fo r  a n y  
i t e m  o r  s e r v ic e  n o t  re q u e s te d  b y  th e  
re s id e n t.

( B )  T h e  f a c i l i t y  m u s t  n o t  re q u ire  a  
r e s id e n t  (o r  h is  o r  h e r  re p re s e n ta t iv e ) 
t o  re q u e s t  a n y  i t e m  o r  s e rv ice  o s  a  c o n ­
d i t i o n  o f  a d m is s io n  o r  c o n t in u e d  s ta y .

( C )  T h o  f a c i l i t y  m u s t  in fo r m  th e  re s i­
d e n t  (o r  h is  o r  h e r  re p r e s e n ta t iv e ) re ­
q u e s t in g  a n  i t e m  o r  s e r v ic e  fo r  w h ic h  a  
c h a r g e  w i l l  be m a d e  t h a t  th e re  w i l l  be 
a  c h a r g e  fo r  th e  I te m  o r  s e rv ice  a n d  
w h a t  th e  c h a r g e  w i l l  be.

( d )  F r e e  c h o ic e . T h e  r e s id e n t  h a s  th e  
r ig h t  to ­

i l )  C h o o BO  a  p e rs o n a l a t te n d in g  p h y ­
s i c ia n ;

(2 ) B e  f u l l y  In fo rm e d  In  a d v a n ce  
a b o u t  c a r e  a n d  t r e a t m e n t  a n d  o f  a n y  
c h a n g e s  in  t h a t  c a r e  o r  t r e a tm e n t  th a t  
m a y  affec^  th e  r e s id e n t 's  w e ll-b e in g ; 
a n d

(3 ) U n le s s  a d ju d g e d  In c o m p e te n t  o r 
o th e rw is e  fo u n d  to  be In c a p a c ita te d  
u n d e r  th e  law H  o f  th e  S t a t e ,  p a r t ic ip a te  
In  p la n n in g  c a r e  a n d  t r e a tm e n t  o r 
ch a n g e s  in  c a r e  a n d  t r e a tm e n t .

(e )  P r iv a c y  a n d  c o n f id e n t ia lit y .  T h e  
r e s id e n t  h a s  th e  r ig h t  to  p e rs o n a l p r i­
v a c y  a n d  c o n f id e n t ia l i t y  o f  h is  o r  h e r  
p e rs o n a l a n d  c l i n i c a l  re co rd s .

(1 ) P e rs o n a l p r iv a c y  In c lu d e s  a c c o m ­
m o d a t io n s , m e d ic a l  t r e a tm e n t ,  w r it te n  
a n d  te le p h o n e  c o m m u n ic a t io n s ,  p e r­
s o n a l ca re , v is its ,  a n d  m e e t in g s  o f  fa m ­
i ly  a n d  re s id e  i t  g ro u p s , b u t  th is  does 
n o t  re q u ire  th e  f a c i l i t y  to  p ro v id e  a 
p r iv a te  ro o m  fo r  e a ch  re s id e n t;

(2 ) E x c e p t  a s  p ro v id e d  In  p a ra g ra p h  
( c ) (3 )  o f  t h is  s e c t io n ,  th e  r e s id e n t  m a y
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a p p ro v e  o r  re fu se  th e  re le ase  o f  per . 
s o n a l a n d  c l i n i c a l  re co rd s  to  m y  in d i ­
v id u a l o u ts id e  th e  f a c i l i t y ;

(3 ) T h e  re s id e n t 's  r ig h t  to  le fu B e  re ­
lease  o f  p e rs o n a l a n d  c l i n i c a l  re co rd s  
d oe s n o t  a p p ly  w h e n —

(1) T h o  r e s id e n t  Is tra n s fe rre d  t o  a n ­
o th e r  h e a lth  c a r e  in s t i t u t io n ;  o r

( I I )  R e c o r d  re le a se  Is  r e q u ire d  b y  la w . 
( 0  G r ie v a n c e s . A  r e s id e n t  h a s  th e  

r ig h t  to ­
l l )  V o i c e  g r ie v a n ce s  w i t h o u t  d ls - 

c r im in a t io n  o r  re p r is a l. S u c h  g r ie v ­
a n ce s  in c lu d e  th o s e  w i th  r e s p e c t  to  
t r e a tm e n t  w h ic h  h as  b ee n  fu r n is h e d  as 
w e ll a s  t h a t  w h ic h  h a s  n o t  b ee n  fu r ­
n is h e d ; a n d

(2 ) P r o m p t  e f fo r ts  b y  th e  f a c i l i t y  to  
re so lv e  g r ie v a n ce s  th e  r e s id e n t  m a y  
h av e , i n c lu d in g  th o s e  w i t h  r e s p e c t  to  
th e  b e h a v io r  o f  o th e r  re s id e n ts .

(g )  E x a m in a tio n  o f  s u r v e y  r e s u lts . A  
r e s id e n t  h a s  th e  r ig h t  to —

(1 ) E x a m in e  th e  r e s u lt s  o f  t h e  m o s t  
r e c e n t  s u rv e y  o f  th e  f a c i l i t y  c o n d u c te d  
b y  F e d e r a l o r  S t a t e  s u rv e y o rs  a n d  a n y  
p la n  o f  c o r r e c t io n  in  e f fe c t  w i t h  re ­
s p e c t  to  th e  f a c i l i t y .  T h e  f a c i l i t y  m u s t  
m a k e  th e  r e s u lt s  a v a i la b le  fo r  e x a m ­
in a t io n  in  a  p la c e  r e a d i ly  a c c e s s ib le  to  
r e s id e n ts , a n d  m u s t  p o s t  a  n o t i c e  o f  
th e ir  a v a i la b i l i t y ;  a n d

(2 ) R e c e iv e  in fo r m a t io n  R o m  a g e n ­
c ie s  a c t in g  a s  c l i e n t  a d v o ca te s , a n d  be 
a ffo rd e d  th e  o p p o r t u n i t y  to  c o n t a c t  
theBe  a g e n c ie s .

( h )  W ork. T h e  r e s id e n t  h a s  th e  r ig h t  
to —

(1 ) R e fu s e  to  p e r fo rm  s e rv ice s  fo r  th e  
f a c i l i t y ;

(2 )  P e r fo r m  s e rv ice s  fo r  th e  f a c i l i t y .
I f  h e  o r  s h e  ch o o s e s , w h e n —

( I )  T h e  f a c i l i t y  h as  d o c u m e n te d  the  
n ee d  o r  d e s ire  fo r  w o rk  In  th e  p la n  o f  
ca re ;

( I I )  T h e  p la n  s p e c if ie s  th e  n a tu r e  o f  
th e  s e rv ice s  p e r fo rm e d  a n d  w h e th e r  th e  
e e rv lce e  a re  v o lu n ta r y  o r  p a id ;

( I I I )  C o m p e n s a t io n  fo r  p a id  s e rv ice s  Is 
a t  o r  a bo v e  p r e v a il in g  ra te s ; a n d

( I v )  T h e  re a ld o n t  a grees to  th o  w o rk  
a r r a n g e m e n t  d e s c r ib e d  In  th o  p la n  o f  
ca ro .

( I )  M all. T h e  re s id e n t  h a s  th o  r ig h t  to  
p r iv a c y  In  w r it te n  c o m m u n ic a t io n s ,  In ­
c lu d in g  th e  r ig h t  t o ­

l l )  S e n d  a n d  p r o m p t ly  re ce iv e  m a ll 
t h a t  Is u n o p e n e d ; a n d
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(2 ) H a v e  a c c e s s  to  s ta t io n e r y ,  p o s t-  
ig e . a n d  w rIL In g  Im p le m e n ts  a t  th e  
re s id e n t's  o w n  expense .

(J ) A ccess  a n d  v is ita tio n  r ig h ts . (1 ) T h e  
re s id e n t h as  th e  r ig h t  a n d  th e  f a c i l i t y  
m u st p ro v id e  Im m e d ia te  a c c e s s  to  a n y  
re s id e n t b y  th e  fo llo w in g ;

(1 ) A n y  re p re s e n ta t iv e  o f  th e  S e c ­
re ta ry :

(I I )  A n y  re p re s e n ta t iv e  o f  th e  S t a t o :
(I I I )  T h e  r e s id e n t ’s  In d iv id u a l p h y s i ­

c ia n :
( I v )  T h e  S t a t o  lo n g  te r m  c a r e  o m ­

b ud sm a n  (e s ta b lis h e d  u n d e r  s e c t io n  307( a ) ( 12 ) o f  th o  O ld e r  A m e r ic a n s  A c t  o f  
1965);

(v )  T h e  a g e n c y  re s p o n s ib le  fo r  th e  
p ro te c t io n  a n d  a d v o c a c y  s y s te m  fo r  d e ­
v e lo p m e n ta l ly  d is a b le d  In d iv id u a ls  (e s ­
ta b lis h e d  u n d e r  p a r t  C  o f  th e  D e v e l­
o p m e n ta l D is a b i l i t ie s  A s s is ta n c e  a n d  
B i l l  o f  R ig h t s  A c t ) ;

(v i )  T h e  a g e n c y  re sp o n s ib le  fo r  th e  
p r o te c t io n  a n d  a d v o c a c y  s y s te m  fo r  
m e n ta l ly  111 in d iv id u a ls  (e s ta b lis h e d  
u n d e r th e  P r o t e c t io n  a n d  A d v o c a c y  fo r  
M e n ta l ly  III I n d iv id u a ls  A c t ) ;

(v i l )  S u b j e c t  to  th e  re s id e n t 's  r ig h t  to  
deny  o r  w ith d r a w  c o n s e n t  a t  a n y  t im e , 
im m e d ia te  fa m ily  o r  o th e r  r e la t lv c B  o f  
the  re s id e n t ; a n d

( v l i i )  S u b j e c t  to  re a s o n a b le  r e s t r i c ­
t io n s  a n d  th e  re s id e n t 's  r ig h t  to  d e n y  
or w ith d r a w  c o n s e n t  a t  a n y  t im e , o t h ­
ers w h o  a re  v is i t in g  w ith  th e  c o n s e n t  o f  
the re s id e n t.

(2 ) T h e  f a c i l i t y  m u s t  p ro v id e  re a s o n ­
able  a c ce s s  t o  a n y  re s id e n t  b y  a n y  e n ­
t i t y  o r  in d iv id u a l  t h a t  p ro v id e s  h e a lth ,  
e o c la l, le g a l, o r  o th e r  s e rv ice s  to  th e  
re s id e n t, s u b je c t  to  th o  re s id e n t's  r ig h t  
to  d e n y  o r  w ith d r a w  c o n s e n t  a t  a n y  
t im e .

(3 ) T h e  f a c i l i t y  m u s t  a llo w  r e p re s e n t­
a tiv e s  o f  th e  S t a t e  O m b u d s m a n , d e ­
scr ib e d  In  p a ra g ra p h  (J X O O v )  o f  t h is  
s e c t io n , to  e x a m in e  a  re s id e n t 's  c l i n i ­
ca l re co rd s  w i t h  th e  p e rm is s io n  o f  th e  
re s id e n t o r  th e  re s id e n t's  le g a l re p ­
re se n ta tiv e . a n d  c o n s is t e n t  w ith  S t a t e  
law.

( k )  T e le p h o n e . T h e  re s id e n t  h a s  th e  
t ig h t  to  h a v e  re a s o n a b le  a c c e s s  t o  th e  
use o f  a  te le p h o n e  w h ere  c a l l s  c a n  be 
m ade  w i t h o u t  b e in g  o v o rh e a rd .

(1) P e r s o n a l p r o p e r ty . T h e  r e s id e n t  h a s  
the  r ig h t  t o  r e t a in  a n d  use  p e rs o n a l 
p ossessions , in c lu d in g  s o m e  f u r n is h ­
ings. a n d  a p p r o p r ia te  c lo t h in g ,  a s  B p a co

p e rm its , u n le s s  lo  d o  so  w o u ld  In f r in g e  
u p o n  th e  r ig h ts  o r  h e u lth  a n d  s a fe ly  o f  
o th e r  re s id e n ts .

(m )  M a rr ie d  co u p les . T h e  r e s id e n t  h a s  
th e  r ig h t  to  sh a re  a  r o o m  w it h  h is  o r  
h e r  sp o use  w h en  m a rr ie d  r e s id e n ts  liv e  
In  th e  sa m e  f a c i l i t y  a n d  b o th  sp o u s e s  
c o n s e n t  to  th e  a r r a n g e m e n t .

In )  S e lf-A d m in is tra tio n  o f  D ru g s . A n  I n ­
d iv id u a l r e s id e n t  m a y  s e l f - a d m ln ls t e r  
d ru g s  I f  th o  In t e r d is c ip l in a r y  te a m , a s  
d e f in e d  b y  (4fl3.20(d)<2)<ll). h a s  d e te r ­
m in e d  t h a t  th is  p r a c t i c e  Is sa fe .

(0 )  R e fu s a l o f  ce r (a (n  tr a n s fe r s . (1 ) A n  
In d iv id u a l  h a s  th e  r i g h t  t o  re fu s e  a  
t ra n s fe r  to  a n o ih o r  r o o m  w i t h i n  th e  i n ­
s t i t u t io n ,  i f  th e  p u rp o se  o f  t h e  t r a n s fe r  
is  to  r e lo c a te —

(1 ) A  re sid e n t, o f  a  S N F  f r o m  th e  d i s ­
t i n c t  p a r t  o f  th e  I n s t i t u t io n  lh a t  Is u 
S N F  to  a  p a r t  o f  th e  I n s t i t u t i o n  t h a t  Is 
n o t  a  S N F ,  o r

( I I )  A  re s id e n t  o f  a  N F  f r o m  th e  d is ­
t i n c t  p a r t  o f  th e  I n s t i t u t io n  t h a t  Is a 
N F  to  a  d i s t i n c t  p a r t  o f  th e  I n s t i t u t io n  
t h a t  1s a  S N F .

(2 )  A  re s id e n t 's  e x e r d B e  o f  th e  r lg h i 
to  re fu se  t r a n s fe r  u n d e r  p a ra g ra p t
( o ) ( l )  o f  t h i s  s e c t io n  d o c s  n o t  a r fe c t  th< 
in d iv id u a l 's  e l i g ib i l i t y  o r  e n t i t le m e n t  
to  M e d ic a re  o r  M e d ic a id  b e n e f its .
156 FR  48867. S ep t. 26. 1991. a s  am ended  a t  5' 
F R  8202. Mar. 6. 1992; 57 F R  43921. Sept. 23 
1992; 57 F R  53587. Nov. 12. I992J ij

(4 8 3 .1 2  A d m is s io n ,  t r a n s fe r  a n d  d ls  
c h a r g e  r ig h ts .

( a )  T r a n s f e r  a n d  d is c h a r g e —
(1 ) D efin ition: T r a n s f e r  a n d  d is ch a rg t  

In c lu d e s  m o v e m e n t  o f  a  r e s id e n t  to  : 
bed  o u ts id e  o f  th e  c e r t i f ie d  fa c il lt . '  
w h e th e r  t h a t  bed Is In  th e  s a m e  phyx 
le a l p la n t  o r  n o t .  T r a n s f e r  a n d  d ls  
c h a r g e  d o e s  n o t  re fe r  t o  m o v e m e n t  o f  i 
r e s id e n t  to  a  bed w i t h in  th e  sa m e  ce i 
t l f le d  f a c i l i t y .

(2 )  T ra n sfer  a n d  d is c h a r g e  req u in  
m en ls . T h e  f a c i l i t y  m u s t  p e r m it  e a c r  
r e s id e n t  to  r e m a in  In  th e  f a c i l i t y ,  an  
n o t  t r a n s fe r  o r  d is ch a r g e  th e  re sld e n  
f r o m  th e  f a c i l i t y  u n le s s —

(I )  T h e  t ra n s fe r  o r  d is ch a r g e  Is net 
e ssa ry  fo r  th e  r e s id e n t 's  w e lfa re  an 
th o  re s id e n t's  needs c a n n o t  be m e t I 
th o  f a c i l i t y ;

( I I )  T h e  tra n s fe r  o r  d is ch a r g e  Is m  
p r o p r la te  b e ca u se  th e  re B td e n l'B  hea lt 
h a s  Im p ro v e d  s u f f i c ie n t ly  so  th e  res-
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d e n t  n o  lo n g e r  n e e d s  th e  s e rv ice s  p ro ­
v id e d  b y  th e  f a c i l i t y ;

( I I I )  T h e  s a fe ty  o f  In d iv id u a ls  In  th e  
f a c i l i t y  la  e n d a n g e re d ;

( I v )  T h e  h e a lth  o f  In d iv id u a ls  in  th e  
f a c i l i t y  w o u ld  o th e rw is e  be e n d a n g e re d ;

(v )  T h o  r e s id e n t  h a s  fa ile d , a f te r  re a ­
s o n a b le  a n d  a p p r o p r ia te  n o t ic e ,  to  p a y  
fo r  (o r  to  h a v e  p a id  u n d e r  M e d ic a re  o r  
M e d ic a id )  a  s ta y  a t  th e  f a c i l i t y .  F o r  a  
r e s id e n t  w h o  > e co m e s  e lig ib le  fo r  M e d ­
ic a id  a r te r  a d m is s io n  to  a  f a c i l i t y ,  th o  
f a c i l i t y  m a y  c h a r g e  a  r e s id e n t  o n ly  a l ­
lo w a b le  ch a r g e s  u n d e r  M e d ic a id ;  o r  

( v i )  T h e  f a c i l i t y  ce a s e s  t o  o p e ra te .
(3 )  D o cu m en ta t io n . W h e n  th e  f a c i l i t y  

t r a n s fe rs  o r  d is ch a r g e s  a  r e s id e n t  u n d e r  
a n y  o f  th e  c i r c u m s t a n c e s  s p e c if ie d  in  
p a ra g ra p h s  (a ) (2 ) ( i )  t h r o u g h  (v )  o f  th is  
s e c t io n ,  th o  r e s id e n t 's  c l i n i c a l  re co rd  
m u s t  b e  d o c u m e n te d . T h e  d o c u m e n ta ­
t io n  m u s t  bo m a d e  b y —

(1) T h e  r e s id e n t ’s  p h y s ic ia n  w h e n  
t r a n s fe r  o r  d is ch a r g e  is  n e ce ss a ry  
u n d e r  p a ra g ra p h  (a ) (2 X D  o r  p a ra g ra p h  
( a ) ( 2 X i i )  o f  t h is  s e c t io n ;  a n d  

( i i )  A  p h y s ic ia n  w h e n  t r a n s fe r  o r  d is ­
c h a r g e  is  n e ce s s a ry  u n d e r  p a ra g ra p h  
(a ) (2 X lv )  o f  t h is  s e c t io n .

(4 )  N o tic e  b e fo re  tr a n s fe r . B e fo re  a  fa ­
c i l i t y  t r a n s fe rs  o r  d is ch a r g e s  a  re s i­
d e n t ,  th e  f a c i l i t y  m u s t —

( i )  N o t i f y  th e  r e s id e n t  a n d . i f  k n o w n , 
a  fa m ily  m e m b e r  o r  le g a l re p re s e n ta ­
t iv e  o f  th e  r e s id e n t  o f  th e  tra n s fe r  o r  
d is ch a r g e  a n d  th e  re a s o n s  fo r  th e  m o ve  
In  w r i t in g  a n d  In  a  la n g u a g e  a n d  m a n ­
n e r  th e y  u n d e rs ta n d .

(11) R e c o r d  th e  re a s o n s  In  th e  re s i­
d e n t 's  c l i n i c a l  r e c o r d ; a n d  

( H i )  I n c lu d e  In  th e  n o t i c e  th o  i t e m s  
d e s c r ib e d  in  p a ra g ra p h  (a ) (6) o f  th is  
s e c t io n .

(5 )  T im in g  o f  th e  n o tic e , ( i )  E x c e p t  
w h e n  s p e c if ie d  In  p a ra g ra p h  <a)(5 ) ( ! i )  o f  
t h is  s e c t io n ,  th e  n o t i c e  o f  t ra n s fe r  o r  
d is ch a r g e  re q u ire d  u n d e r  p a ra g ra p h  
(a ) (4 )  o f  t h is  s e c t io n  m u s t  be m a d o  b y  
th e  f a c i l i t y  a t  le a s t  30 d a y s  before  th o  
r e s id e n t  is  tra n s fe r re d  o r  d is ch a rg e d .

( I I )  N o t i c e  m a y  be  m a d e  a s  so o n  as 
p r a c t ic a b le  b efore  tra n s fe r  o r  d is ch a rg o  
w h e n —

( A )  th e  sa fo ty  o f  In d iv id u a ls  In  th e  fa ­
c i l i t y  w o u ld  be e n d a n g e re d  u n d e r  p a r a ­
g ra p h  (a ) (2) ( l l l )  o f  t h is  s e c t io n ;

( B )  T h o  h e a lth  o f  in d iv id u a ls  In  th e  
f a c i l i t y  w o u ld  bo e n d a n g e re d , u n d e r  
p a ra g ra p h  (a ) (2 X iv )  o f  t h is  s e c t io n ;

( C )  T h e  re s id e n t's  h e a lth  im p ro v e s  
s u f f i c ie n t ly  to  a llo w  a  m o re  Im m e d ia te  
tra n s fe r  o r  d is ch a r g e , u n d e r  p a ra g ra p h
(a ) (2 ) (H )  o f  t h is  s e c t io n ;

( D )  A n  Im m e d ia te  tra n s fe r  o r  d is ­
ch a r g e  ! b  re q u ire d  b y  th e  re s id e n t 's  u r ­
g e n t  m e d ic a l n ee d s, u n d e r  p a ra g ra p h
(a ) (2 ) ( I )  o f  t h is  s e c t io n ;  o r

( E )  A  r e s id e n t  h a s  n o t  re s id e d  In  th e  
f a c i l i t y  fo r  30 d a y s .

(6)  C o n ten ts  o f  th e  n o tic e . T h e  w r it te n  
n o t i c e  s p e c if lo d  in  p a ra g ra p h  (a X 4 )  o f  
th is  s e c t io n  m u s t  In c lu d e  th o  fo llo w ­
in g :

( i )  T h e  re a s o n  fo r  t ra n s fe r  o r  d is ­
ch a rg e ;

( I I )  T h e  e f fe c t iv e  d a te  o f  t r a n s fe r  o r  
d is ch a rg e ;

( i l l )  T h e  lo c a t io n  t o  w h ic h  th e  re s i­
d e n t  is  tra n s fe rre d  o r  d is ch a r g e d ;

( i v )  A  s ta te m e n t  t h a t  th e  re s id e n t  
h a s  th e  r ig h t  to  a p p e a l th e  a c t io n  to  
th e  S t a t e ;

(v )  T h e  n a m e , a d d re s s  a n d  te le p h o n e  
n u m b e r  o f  th o  S t a t e  lo n g  te r m  ca re  
o m b u d s m a n ;

(v i )  F o r  n u r s in g  f a c i l i t y  re s id e n ts  
w i th  d e v e lo p m e n ta l d is a b i l i t ie s ,  th e  
m a i l in g  a d d re ss  a n d  te le p h o n e  n u m b e r  
o f  th e  a g e n cy  re s p o n s ib le  fo r  th e  p ro ­
t e c t io n  a n d  a d v o c a c y  o r  d e v e lo p m e n t 
t a l ly  d is a b le d  in d iv id u a ls  e s ta b lis h e d  
u n d e r  P a r t  C  o f  th e  D e v e lo p m e n ta l D is ­
a b i l i t ie s  A s s is ta n c e  a n d  B i l l  o f  R ig h t s  
A c t ;  a n d

( v i l )  F o r  n u r s in g  f a c i l i t y  re s td o n ts  
w h o  a re  m e n t a l ly  i l l ,  th e  m a i l in g  a d ­
d re ss  a n d  te le p h o n e  n u m b e r  o f  th e  
a g e n c y  re s p o n s ib le  fo r  th e  p r o t e c t io n  
a n d  a d v o c a c y  o f  m e n t a l ly  111 in d iv id ­
u a ls  e s ta b lis h e d  u n d e r  th e  P r o t e c t io n  
a n d  A d v o c a c y  fo r  M e n t a l ly  111 I n d iv id ­
u a ls  A c t .

(7 ) O rie n ta tio n  fo r  tr a n s fe r  o r  d is ­
c h a rg e . A  f a c i l i t y  m u s t  p ro v id e  s u f f i­
c i e n t  p r e p a r a t io n  a n d  o r ie n t a t io n  to  
re s id e n ts  to  e n s u ro  sa fe  a n d  o rd e r ly  
tra n s fe r  o r  d is ch a r g e  fro m  th e  f a c i l i t y .

(b )  N o tic e  o f  b cd -h o ld  p o lic y  a n d  read- m issio n —(1 )  N o tic e  b e fo re  tra n s fe r . B e fo re  
a  n u rs in g  f a c i l i t y  tra n s fe rs  a  re s id e n t  
to  a  h o s p ita l o r  a llo w s  a  r e s id e n t  to  go 
o n  th e r a p e u t ic  le a v e , th e  n u r s in g  f a c i l ­
i t y  m u B t  p ro v id e  w r it te n  In fo rm a t io n  
to  th e  re s id e n t  a n d  a fa m ily  m e m b e r  or 
le g a l re p re s e n ta t iv e  t h a t  s p e c if ie s —

(1 ) T h e  d u r a t io n  o f  th e  b c d -h o ld  p o l­
i c y  u n d e r  th e  S t a t e  p la n , I f  a n y . d u r in g  
w h ic h  th o  re s id e n t  Is  p e r m it te d  to  re-
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tu n )  a n d  re su m e  re s id e n ce  In  th o  n u r s ­
ing  fa c i l i t y ;  a n d

(H )  T h e  n u rs in g  f a c i l i t y 's  p o l ic ie s  re ­
g ard in g  b cd -h o ld  p e r io d s , w h ic h  m u s t  
be c o n s is te n t  w i th  p a ra g ra p h  (b ) (3 )  o f  
th is  s e c t io n , p e r m it t in g  a  r e s id e n t  to  
re tu rn .

(2 ) B ed -h o ld  n o tice  upon tra n s fe r . A t  
the  t im e  o f  tra n s fe r  o f  a  r e s id e n t  fo r  
h o s p ita liz a t io n  o r  th e r a p e u t ic  le a v e , a  
n u rs in g  f a c i l i t y  m u s t  p ro v id e  to  th o  
re s id e n t a n d  a  fa m ily  m e m b e r  o r  le g a l 
re p re se n ta tiv e  w r it te n  n o t i c e  w h ic h  
■peclfles th e  d u r a t io n  o f  th e  b e d -h o ld  
p o licy  d e s cr ib e d  in  p a ra g ra p h  ( b ) ( 1 )  o f  
th is  s e c t io n .

(3 ) P erm ittin g  resid en t to  retu rn  to  f a c i l ­
ity . A  n u r s in g  f a c i l i t y  m u s t  e s ta b lis h  
and fo llo w  a  w r it te n  p o l ic y  u n d e r  
w h ich  a  re r ld e n t , w hose  h o s p i ta l iz a t io n  
or th e r a p e u t ic  le a v e  e x ce e d s  th e  bed - 
h o ld  p eriod  u n d e r  th e  S t a t e  p la n . Is 
re a d m itte d  to  th e  f a c i l i t y  Im m e d ia te ly  
u pon  the  f i r s t  a v a i la b i l i t y  o f  a  bed  in  a  
se m i-p r iv a te  ro o m  I f  th e  r e s id e n t—

(I )  R e q u ire s  th e  s e rv ice s  p ro v id e d  b y  
the fa c i l i t y :  a n d

(I I )  Is  e lig ib le  fo r  M e d ic a id  n u r s in g  
fa c i l i ty  se rv ice s .

( c )  E q u a l a c c ess  to  q u a lity  ca re .
(1 ) A  f a c i l i t y  m u s t  e s ta b lis h  a n d  

m a in ta in  Id e n t ic a l  p o l ic ie s  a n d  p r a c ­
t ice s  re g a rd in g  tra n s fe r , d is ch a rg e , a n d  
the p ro v is io n  o f  s e rv ice s  u n d e r  th e  
S ta te  p la n  fo r  a l l  In d iv id u a ls  re g a rd ­
less o f  so u rce  o f  p a y m e n t ;

(2 ) T h e  f a c i l i t y  m a y  ch a rg e  a n y  
a m o u n t fo r  s e rv ice s  fu rn is h e d  to  n o n - 
M e d ica id  re s id e n ts  c o n s is t e n t  w ith  th e  
n o tice  re q u ire m e n t  In  |463.10<b)(6)(l) 
and (b X 6) d e s c r ib in g  th e  ch a rg e s ; a n d

(3 ) T h e  S t a t e  Is  n o t  re q u ire d  to  o ffe r  
a d d it io n a l se rv ice s  o n  b e h a lf  o f  a  r e s i­
den t o th e r  th a n  s e rv ice s  p ro v id e d  In  
the  S ta te  p la n .

<d* Adm issions p o lic y .
( I )  T h e  f a c i l i t y  m u s t —
(1) N o t  re q u ire  re s id e n ts  o r  p o te n t ia l  

residents to  w a iv e  th e ir  r ig h t s  to  M e d i­
care  o r M e d ica id ; a n d

(U )  N o t  re q u ire  o ra l o r  w r it te n  a ssu r- 
ance  th a t  re s id e n ts  o r  p o te n t ia l  re s i­
dents are n o t  e lig ib le  fo r, o r  w i l l  n o t  
•Pp ly  for, M e d ic a re  o r  M e d ic a id  b e n e ­
fits.

(2 ) T h e  fa c i l i t y  m u s t  n o t  re q u ire  a 
th ird  p a rty  g u a ra n te e  o f  p a y m e n t  to  
the fa c i l i ty  a s  a  c o n d it io n  o f  a d m is s io n  
°r expedited  a d m is s io n , o r  c o n t in u e d

s ta y  In  th e  f a c i l i t y .  H o w e v e r , th o  f a c i l ­
i t y  m a y  re q u ire  a n  In d iv id u a l w h o  h a s  
le g a l a c ce s s  to  a  r e s id e n t 's  In c o m e  o r  
re s o u rce s  a v a ila b le  to  p a y  fo r  f a c i l i t y  
c a r e  to  s ig n  a  c o n t r a c t ,  w i t h o u t  I n c u r ­
r in g  p e rso n a l f in a n c ia l  l i a b i l i t y ,  to  p r o ­
v id e  f a c ' l l t y  p a y m e n t  R o m  th o  r e s i­
d e n t 's  In co m e  o r  re so u rce s .

(3 ) In  th e  ca se  o f  a  p e rs o n  e l ig ib le  fo r  
M e d ic a id ,  a  n u r s in g  f a c i l i t y  m u s t  n o t  
ch a r g e , s o l i c i t ,  a c c e p t ,  o r  re ce iv e , In  
a d d i t io n  to  a n y  a m o u n t  o th e rw is e  r e ­
q u ir e d  to  be p a id  u n d e r  th e  S t a t e  p la n , 
a n y  g i f t ,  m o n e y , d o n a t io n ,  o r  o th e r  
c o n s id e r a t io n  a s  a  p r e c o n d i t io n  o f  a d ­
m is s io n , e x p e d ite d  a d m ls a lo n  o r  c o n ­
t in u e d  B t& y  In  th e  f a c i l i t y .  H o w e v e r ,—

(I )  A  n u r s in g  f a c i l i t y  m a y  c h a r g e  a  
r e s id e n t  w h o  Is  e lig ib le  fo r  M e d ic a id  
fo r  lt o m s  a n d  B o rv lce s  th e  r e s id e n t  h a s  
re q u e s te d  a n d  re co lv e d , a n d  t h a t  a re  
n o t  s p e c if ie d  In  th e  S t a t e  p la n  a s  I n ­
c lu d e d  In  th o  te rm  " n u r s in g  f a c i l i t y  
s e rv ice s "  so  lo n g  a s  th e  f a c i l i t y  g iv e s  
p ro p e r  n o t i c e  o f  th e  a v a i la b i l i t y  a n d  
c o s t  o f  th e se  s e rv ice s  to  re s id e n ts  a n d  
d o e s  n o t  c o n d it io n  th e  re s id e n t 's  a d ­
m is s io n  o r  c o n t in u e d  s ta y  o n  th o  re ­
q u e s t  fo r  a n d  r e c e ip t  o f  s u c h  a d d i t io n a l  
e e rv lce s ; a n d

(I I )  A  n u r s in g  f a c i l i t y  m a y  B o l lc l t .  a c ­
c e p t .  o r  re ce iv e  a  c h a r i ta b le ,  re lig io u s , 
o r  p h i la n t h r o p ic  c o n t r ib u t io n  R o m  a n  
o r g a n iz a t io n  o r  fro m  a  p e rs o n  u n r e ­
la te d  to  a  M e d ic a id  e l ig ib le  r e s id e n t  oi 
p o te n t ia l  re s id e n t , b u t  o n ly  to  th e  ex 
t e n t  t h a t  th e  c o n t r ib u t io n  Is n o t  a  c o n  
d i t l o n  o f  a d m is s io n , e x p e d ite d  a d m ls  
s lo n , o r  c o n t in u e d  s ta y  In  th e  f a c i l i t y  
fo r  a  M e d ic a id  e lig ib le  re s id e n t .

(4 ) S t a t e s  o r  p o l i t i c a l  s u b d iv is io n s  
m a y  a p p ly  s t r i c t e r  a d m is s io n s  s ta n d  
a rd s  u n d e r  S t a t e  o r  lo c a l  la w s th a n  a re  
s p e c if ie d  In  th is  s e c t io n ,  to  p ro h ib it  
d is c r im in a t io n  a g n ln s t  In d iv id u a ls  en 
t i t le d  to  M e d ic a id .
(56 FR 48&9Q, Snpt 26. 1991, u b  am ended a t  5 
FR  43921. Sept. 23. 1902)

(4 8 3 .1 3  R e s id e n t  b e h a v io r  a n d  fa c l l i t )  
p r a c t ic e s .

(a )  R e stra in ts . T h e  re s id e n t  has t in  
r ig h t  to  be free fro m  a n y  p h y s ica l o i 
c h e m ic a l  r e s t r a in ts  Im p o se d  fo r  p u r 
poses o f  d is c ip l in e  o r  co n v e n ie n c e , a nd  
n o t  re q u ire d  to  tr e a t  th e  r c s l d e n l i  
m e d ic a l s y m p to m s .

(b )  A bu se. T h e  re s id e n t  has th e  r lg h i 
to  be free  fro m  v erb a l, se x u a l, p h y s ic a l
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a n d  m e n ta l a b u se . c o r p o r a l  p u n is h ­
m ent., a n d  I n v o lu n ta r y  s c c lu B lo n .

( c )  S t a f f  trea tm en t o f  re s id en ts . T h e  fa ­
c i l i t y  m u s t  d e v e lo p  a n d  im p le m e n t  
w r it te n  p o l ic ie s  a n d  p r o c e d u r e s  t h a t  
p r o h ib i t  m is t r e a t m e n t ,  n e g le c t ,  a n d  
a b u se  o f  r e s id e n ts  a n d  m is a p p r o p r ia ­
t io n  o f  r e s id e n t  p r o p e r ty .

(1 ) T h e  f a c i l i t y  m u s t —
( I )  N o t  u se  v e rb a l, m e n ta l ,  s e x u a l, o r  

p h y s ic a l  a b u s e , c o r p o r a l  p u n lB h m e n t , 
o r  I n v o lu n ta r y  s e c lu s io n ;

( I I )  N o t  e m p lo y  in d iv id u a ls  w h o  h a v e  
b e e n —

( A )  F o u n d  g u i l t y  o f  a b u s in g , n e g le c t ­
in g ,  o r  m is t r e a t in g  r e s id e n ts  b y  a  c o u r t  
o f  la w ; o r

( B )  H a v e  h a d  i f in d in g  e n te re d  in to  
th e  S t a t o  nu.-se a id e  r e g is t r y  c o n c e r n ­
in g  a b u se , n e g le c t ,  m is t r e a t m e n t  o f  
re s id e n ts  o r  m is a p p r o p r ia t io n  o f  t h e ir  
p r o p e r ty ; a n d

( I I I )  R e p o r t  a n y  k n o w le d g e  I t  h a s  o f  
a c t l r n s  b y  a  c o u r t  o f  la w  a g a tn B t  a n  
e m p lo y e e , w h ic h  w o u ld  In d ic a te  
u n l l t n e s s  fo r  B e rv lce  o s  a  n u rs e  a id e  o r  
o th e r  f a c i l i t y  s t a f f  to  th e  S t a t e  n u rs e  
a id e  r e g is t r y  o r  l i c e n s in g  a u th o r it ie s .

1?.) T h e  f a c i l i t y  m u s t  e n s u re  t h a t  a ll  
a l ls e e d  v io la t io n s  in v o lv in g  m is t r e a t ­
m e n t .  n e g le c t ,  o r  a b u s e . I n c lu d in g  I n ju ­
r ie s  o f  u n k n o w n  s o u r c e , a n d  m is a p p r o ­
p r ia t io n  o f  r e s id e n t  p r o p e r ty  a re  re ­
p o r te d  im m e d ia t e ly  to  th e  a d m in is ­
t r a t o r  o f  th o  f a c i l i t y  a n d  to  o th e r  o f f i ­
c i a l s  in  a c c o r d a n c e  w i t h  S t a t e  law  
th r o u g h  e s ta b lis h e d  p r o c e d u r e s  ( i n c lu d ­
in g  to  th e  S t a t e  s u r v e y  a n d  c e r t i f i ­
c a t io n  a g e n c y ) .

(3 )  T h e  f a c i l i t y  m u o t  h a v e  e v id e n ce  
t h a t  a l l  a lle g e d  v io la t io n s  a re  th o r ­
o u g h ly  In v e s t ig a te d , a n d  m u B t  p re v e n t 
f u r t h e r  p o te n t ia l  a b u s e  w h ile  th e  In v e s­
t i g a t io n  Is in  p ro g re ss .

(4 ) T h e  r e s u lt s  o f  a l l  in v e s t ig a t io n s  
m u s t  be re p o r te d  to  th o  a d m in is t r a t o r  
o r  h lB  d e s ig n a te d  re p r e s e n ta t iv e  a n d  to  
o t h e r  o f f i c ia ls  In  a c c o r d a n c e  w ith  
S t a t e  la w  ( I n c lu d in g  to  th e  S t a t e  s u r ­
v e y  a n d  c e r t i f i c a t i o n  a g e n c y )  w i t h in  6 
w o r k in g  d a y s  o f  th e  In c id e n t ,  a n d  I f  th e  
a lle g e d  v io la t io n  Is v e r if ie d  a p p ro p r ia te  
c o r r e c t iv e  a c t io n  m u s t  be ta k e n
[50 F it 48870, S ep t 26. 1901. a s  em ended a t  57 
F i t  43924. Sep t. 23. I992|

1483 .10  Q u a li t y  o f  life .
A  f a c i l i t y  m u s t  c a r e  fo r  I ts  re s id e n ts  

In  a  m a n n e r  a n d  In  a n  e n v ir o n m e n t

t h a t  p ro m o te s  m a in te n a n c e  o r  e n ­
h a n c e m e n t  o f  e a ch  r e s id e n t 's  q u a l i t y  o f  
life .

(a )  D ig n ity . T h o  f a c i l i t y  m u s t  p ro ­
m o te  ca re  fo r  re s id e n ts  In  a  m a n n e r  
a n d  In  a n  e n v ir o n m e n t  t h a t  m a in ta in s  
o r  e n h a n ce s  e a ch  r e s id e n t 's  d ig n i t y  a n d  
r e s p e c t  In  f u l l  r e c o g n it io n  o f  h is  o r  h e r 
I n d iv id u a l i t y .

( b )  S e lf-d e te rm in a tio n  a n d  p a r t ic ip a ­
tio n . T h e  re s id e n t  h a s  th e  r ig h t  to —

(1 ) C h o o s e  a c t iv i t ie s ,  s ch e d u le s , a n d  
h e a lth  ca re  c o n s is t e n t  w ith  h is  o r  h e r  
In te re s ts , a sse s s m e n ts , a n d  p la n s  o f 
ca ro ;

( 2 )  I n t e r a c t  w ith  m e m b e rs  o f  th e  
c o m m u n i t y  b o th  In s id e  a n d  o u ts id e  th o  
f a c i l i t y ;  a n d

(3) M a k e  c h o ic e s  a b o u t  a s p e c ts  o f  h is  
o r  h e r  life  In  th e  f a c i l i t y  t h a t  a re  s ig ­
n i f i c a n t  to  th e  re s id e n t.

( c )  P a r t ic ip a t io n  in  res id en t a n d  fa m ily  
g ro u p s.

(1 ) A  re s id e n t  h a s  th e  r ig h t  to  o rg a ­
n ize  a n d  p a r t i c ip a te  In  r e s id e n t  g ro u p s  
In  th e  f a c i l i t y ;

(2 ) A  re s id e n t's  T a m ily  h a s  th e  r ig h t  
to  m e e t  In  th e  f a c i l i t y  w i th  th e  fa m i­
lie s  o f  o th e r  re s id e n ts  in  th e  f a c i l i t y ;

(3) T h e  f a c i l i t y  m u B t  p ro v id e  a  re s i­
d e n t  o r  fa m ily  g ro u p . I f  o n e  e x lB ts , 
w i th  p r iv a te  sp a ce ;

(4 ) S t a r r  o r  v is it o r s  m a y  a t te n d  m e e t­
in g s  a t  th e  g ro u p 's  I n v i t a t io n ;

(5 ) T h e  f a c i l i t y  m u s t  p ro v id e  a  des­
ig n a te d  s ta f f  p e rs o n  re s p o n s ib le  fo r 
p r o v id in g  a s s is ta n ce  a n d  re s p o n d in g  to  
w r it te n  re q u e sts  t h a t  r e s u l t  f ro m  g ro u p  
m e e t in g s ;

(6)  W h e n  a  re s id e n t  o r  f a m ily  g ro u p  
e x is ts , th e  f a c i l i t y  m u s t  l i s t e n  to  th e  
v ie w s  a n d  a c t  u p o n  th e  g r ie v a n ce s  and  
r e c o m m e n d a t io n s  o f  r e s id e n ts  a n d  fa m ­
il ie s  c o n c e r n in g  p ro p o se d  p o l ic y  and  
o p e ra t io n a l d e c is io n s  a f f e c t in g  re s id e n t 
c a r e  a n d  life  In  th e  f a c i l i t y .

(d )  P a rt ic ip a t io n  in  o th e r  a c t iv i t ie s .  A 
r e s id e n t  h a s  th e  r ig h t  to  p a r t i c ip a te  In 
s o c ia l ,  r e lig io u s , a n d  c o m m u n i t y  a c ­
t iv i t ie s  th a t  d o  n o t  In te r fe re  w ith  the  
r ig h t s  o f  o th e r  re s id e n ts  In  th o  fa c i l i ty -

(e )  A ccom m od ation  o f  n eed s . A  re s id e n t 
has  th e  r ig h t  to ­

l l )  R e s id e  a n d  re ce iv e  e e rv lce e  In  tne
f a c i l i t y  w ith  re a s o n a b le  a c c o m m o d a ­
t io n  o f  In d iv id u a l needB a n d  pre i- 
e re n ce s . e x ce p t  w h e n  th e  h e a lth  0 
s a fe ty  o f  th e  In d iv id u a l o r  o th e r  re s i­
d e n ts  w o u ld  be o n d a n g e re d ; a n d

ono
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(2 ) R e ce iv e  n o t ic e  b efore  th e  r e s i­
d e n t's  ro o m  o r  r o o m m a te  In  th e  f a c i l ­
ity  Is ch a n g e d .

(f )  A c t iv it ie s . (1 ) T h e  f a c i l i t y  m u s t  
prov ide  fo r  a n  o n g o in g  p ro g ra m  o f  a c ­
t iv it ie s  d e s ig n e d  to  m e e t, In  a c c o r d ­
a nce  w ith  th e  c o m p re h e n s iv e  asse ss­
m e n t, th e  In te re s ts  a n d  th e  p h y s ic a l,  
m e n ta l, a n d  p s y c h o s o c ia l w e ll-b e in g  o f  
each  re s id e n t.

(2 ) T h e  a c t iv i t ie s  p ro g ra m  m u s t  be  
d ire c te d  by  a  q u a l if ie d  p ro fe s s io n a l 
who—

(1) Is a  q u a lif ie d  t h e r a p e u t i c  re c re ­
a t io n  s p e c ia l is t  o r  a n  a c t iv i t i e s  p ro fe s ­
s io n a l w h o —

. (A )  Is  lice n s e d  o r  re g is te re d . I f  a p p l i ­
ca b le , b y  th e  S t a t e  In  w h ic h  p r a c t i c in g ;  
and

( B )  Is  e lig ib le  fo r  c e r t i f i c a t io n  as a  
th e ra p e u t ic  r e c re a t io n  s p e c ia l is t  o r  as  
an  a c t iv it ie s  p ro fe s s io n a l b y  a  re co g ­
nized a c c r e d it in g  b o d y  o n  o r  a f te r  O c ­
tober J, 1990; o r  

{ !!) H a s  2 y e a rs  o f  e x p e r ie n ce  In  a  s o ­
c ia l  o r  re c re a t io n a l p ro g ra m  w i t h in  th e  
la s t 6 y e a rs , 1 o f  w h ic h  w as f u l l - t im e  In  
a  p a t ie n t  a c t iv i t ie s  p ro g ra m  In  a  
h e a lth  ca re  s e t t in g ; o r

(111) Is  a  q u a l if ie d  o c c u p a t io n a l  th e ra ­
p is t  o r  o c c u p a t io n a l  th e ra p y  a s s is ta n t ; 
o r

(Iv ) H a s  co m p le te d  a  t r a in in g  co u rs e  
approved b y  th e  S ta to .

(g )  S o c ia l S erv ices . (1 )—T h e  f a c i l i t y  
m u s t p ro v id e  m o d lc a l ly - r e la te d  s o c ia l 
serv ices to  a t t a in  o r  m a in t a in  th e  
h ig h e st p r a c t ic a b le  p h y s ic a l ,  m e n ta l ,  
and p s y ch o s o c ia l w e ll-b e in g  o f  e a ch  
resident.

(2 ) A  fa c i l i t y  w i th  m o re  th a n  120 beds 
m u st e m p lo y  a  q u a l if ie d  s o c ia l w o rk e r  
on a  fa ll - t lm o  bas is .
(3) Q ualifications o f  social worker. A  

q u a lifie d  s o c ia l w o rk e r  Is a n  In d iv id u a l 
w ith —

(I ) A  b a ch e lo r 's  degreo  In  s o c ia l  w o rk  
or a b a ch e lo r ’s dogre«* a  h u m a n  se rv ­
ices fie ld  in c lu d in g  • •> n o t  l im it e d  to  
so cio lo g y , s p e c ia l .u c a t lo n ,  r e h a b il i ­
ta tio n  c o u n s e lin g , a n d  p e .v ch o lo g y ; and

(I I ) O ne y e a r o f  su p e rv ise d  s o c ia l 
" o rk  e x p e rie n ce  In  a  h e a lth  c a r e  s e t­
ting  w o rk in g  d ir e c t ly  w ith  In d iv id u a ls .

(h ) En viron m en t.
'I’be fa c i l i t y  m u s t  p ro v id e —

. *** A  Bafe. c le a n , co m fo r ta b le , a nd  
m e llke  e n v iro n m e n t , a llo w in g  th e

re s id e n t  to  use h is  o r  h e r p e rs o n a l Iv 
lo n g in g s  to  th e  e x te n t  p o s s ib le ;

( 2 ) H o u s e k e e p in g  a n d  m u ln t c n u m  
s e rv ice s  n ece ssa ry  to  m a in t a in  a  Ban  
ta ry , o rd e r ly , a nd  c o m f o r ta b le  In te r io

(3 ) C le a n  bed a n d  b a th  l in e n s  t h a t  u i 
In  g o o d  c o n d it io n :

(4 ) P r iv a t e  c lo s e t  sp a ce  In  e a ch  res 
d e n t  ro o m , a s  s p e c if ie d  I 
S 4 B 3 .7 0 (d )(2 )(lv ) o f  t h is  p a r t ;

(5 ) A d e q u a te  a n d  c o m f o r ta b le  I lg h ' 
In g  le v e ls  lr. a ll a rea s ;

(6) C o m fo r ta b le  a n d  safe  te m p e r& tu i 
le v e ls . F a c i l i t ie s  I n i t i a l ly  c e r t l f le  
a f te r  O c to b e r  1, 1990 m u s t  m a in t a in  
te m p e ra tu re  ra ng e  o f  71-81’ F ;  a n d

(7 ) F o r  th e  m a in te n a n c e  o f  c o n  
fo r ta b le  B ound le v e ls .
(56 F R  48871, 8 ep t. 26, 1991, as am ended  a t  •' 
FR  43924. 8ep t. 23. 1992)

( 4 8 3 . 2 0  R e s id e n t  a n e e o m e n l .
T h e  f a c i l i t y  m u s t  c o n d u c t  I n l t l a l l  

a n d  p e r io d ic a l ly  a  co m p re h e n s iv e , a< 
c u r a te ,  s ta n d a rd iz e d , r e p r o d u c ib le  a> 
s e sa m e n t o f  e a ch  re s id e n t's  R in c t lo n i '  
c a p a c i t y .

( a )  Adm ission orders. A t  th o  t im e  e a c  
r e s id e n t  Is a d m it te d , th e  f a c i l i t y  m u s  
h a v e  p h y s ic ia n  o rd e rs  fo r  th e  re s id e n t  
Im m e d ia te  ca re .

(b )  Com prehensive assessm ents.
(1 ) T h e  f a c i l i t y  m u s t  m a k e  a  c o m  

p re h e n s lv e  a sse ss m e n t o f  a  re s id e n t' 
n eeds, w h ic h —

(1 ) Is  based  o n  a  u n ifo r m  d a ta  se 
s p e c if ie d  b y  th e  S e c r e ta r y  a n d  uses ai 
I n s t r u m e n t  t h a t  Is s p e c if ie d  b y  th  
S t a t e  a n d  a p p ro ve d  by  th e  S e c r o t a r j  
a nd

(11) D e s c r ib e s  th e  re s id e n t's  ca p a b ll  
i t y  to  p e r fo rm  d a l ly  life  f u n c t io n s  an< 
s ig n i f i c a n t  Im p a ir m e n ts  In  fu n c t io n s  
c a p a c i t y .

(2 ) T h e  co m p re h e n s iv e  asaeBsm en 
m u s t  In c lu d e  n t  least, th e  fo llo w in g  In 
fo r m a t io n :

( I )  M e d ic a l ly  d e fin e d  c o n d it io n s  ant' 
p r io r  m e d ic a l h is to ry ;

( I I )  M e d ic a l s ta tu s  m e a s u re m e n t;
( I I I )  P h y s ic a l  a n d  m e n ta l fu n c t io n a l  

s ta tu s ;
( I v )  S e n s o ry  a n d  p h y s ic a l Im p a ir  

m e n ls ;
(v )  N u t r i t io n a l  s ta tu s  a n d  re q u ire  

m e rits ;
(v l )  S p e c ia l  t r e a tm e n ts  o r  p r o c c  

d u re s ;
( v l l )  M e n ta l a nd  p sy e h o s o c la l s ta tu s
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( v i l i )  D is c h a r g e  p o te n t ia l ;
<Ix ) D e n ta l  c o n d i t io n ;
(x )  A c t iv i t i e s  p o te n t ia l ;
( x l )  R e h a b i l i t a t io n  p o te n t ia l ;
( x l l )  C o g n it iv e  s ta tu s ;  a n d  
( x l l i )  D r u g  th e r a p y .
(3 )  (R e s e rv e d ]
(4 ) F r e q u e n c y . A s s e s s m e n ts  m u s t  be 

c o n d u c te d —
( I )  N o  la t e r  t h a n  14 d a y a  a f te r  th e  

d a te  o f  a d m is s io n ;
( I I )  F o r  c u r r e n t  N F  re s id e n ts  n o t  

la te r  th a n  O c to b e r  1 , 1991;
( i l l )  F o r  c u r r e n t  S N F  re s id e n ts  n o t  

la te r  t h a n  J a n u a r y  1, 1991;
( i v )  P r o m p t ly  a f te r  a  s i g n i f i c a n t  

c h a n g e  In  th e  re s id e n t 's  p h y s ic a l  o r  
m e n ta l  c o n d i t io n ;  a n d

(v )  In  n o  ca s e  leBS o f te n  th a n  o n ce  
e v e ry  12  m o n th s .

(5 ) R e v ie w  o f  a ssessm en ts . T h e  n u r s in g  
f a c i l i t y  m u s t  e x a m in e  e a c h  r e s id e n t  no  
less th a n  o n c e  e v e ry  3 m o n th s ,  a n d  as 
a p p r o p r ia te , re v is e  th e  re s id e n t 's  a s ­
s e s s m e n t to  a s s u re  th e  c o n t in u e d  a c c u ­
r a c y  o f  th e  a s s e s s m e n t.

(8)  U se. T h e  r e s u lt s  o f  th e  a s s e s s m e n t  
a re  u se d  to  d e v e lo p , re v ie w , a n d  re v ise  
th e  r e s id e n t ’s  co m p r e h e n s iv e  p la n  o f  
ca re , u n d e r  p a r a g r a p h  (d )  o f  t h i s  s e c ­
t io n .

(7 )  C o o rd in a tio n . T h e  f a c i l i t y  m u s t  c o ­
o r d in a te  a s s e s s m e n ts  w i th  a n y  S t a t e -  
re q u ire d  p r e a d m is s io n  s c r e e n in g  p ro ­
g ra m  to  th e  m a x im u m  e x te n t  p r a c ­
t i c a b le  to  a v o id  d u p l ic a t iv e  te s t in g  a n d  
e ffo rt .

( c )  A c c u r a c y  o f  a ssessm en ts . (1 ) C o o rd i­n a tio n . (|) E a c h  a s s e s s m e n t m u s t  be 
c o n d u c te d  o r  c o o r d in a te d  w i t h  th e  a p ­
p ro p r ia te  p a r t i c ip a t io n  o f  h e a lth  p r o ­
fe ss io n a ls .

( I I )  E a c h  a s s e s s m e n t  m u s t  be c o n ­
d u c te d  o r  c o o r d in a te d  b y  a  re g is te re d  
n u rs e  w h o  s ig n s  a n d  c e r t i f ie s  th e  c o m ­
p le t io n  o f  th e  a s s e s s m e n t.

(2 )  C e r t if ic a t io n . E a c h  in d iv id u a l  w h o  
c o m p le te s  a  p o r t io n  o f  th e  a s s e s s m e n t 
m u s t  Blgn a n d  c e r t i f y  th e  a c c u r a c y  o f  
t h a t  p o r t io n  o f  th e  a sse ss m e n t.

(3 ) P e n a lty  fo r  F a ls if ic a t io n . A n  In d i ­
v id u a l w h o  w i l l f u l ly  a n d  k n o w in g ly  
c e r t i f ie s  (o r  ca u s e s  a n o th e r  In d iv id u a l 
to  c e r t i f y )  a  m a te r ia l  a n d  fa lse  s t a t e ­
m e n t  In  a  re s id e n t  a s s e s s m e n t Is s u b ­
je c t  to  c iv i l  m o n e y  p e n a lt ie s . T h e  I m ­
p le m e n t in g  r e g u la t io n s  fo r  t h is  s t a t u ­
to ry  a u th o r ity  a re  lo c a te d  in  p a r t  1003 
o f th is  c h a p te r .

(4 ) U se o f  in d ep en d en t a sse sso rs , i f  a 
S t a t e  d e te rm in e s , u n d e r  a  s u rv e y  o r 
o th e rw is e , t h a t  th e re  hau  been  a  k n o w ­
in g  a n d  w i l l f u l  c e r t i f i c a t i o n  o f  fm ^  
s ta te m e n ts  u n d e r  p a ra g ra p h  ( c ) ( 3 ) or 
t h is  s e c t io n , th e  S t a t e  m a y  re q u ir e  ( f0 r  
a  p e r io d  s p e c if ie d  by  th e  S t a t e )  th a t  
r e s id e n t  a sse ss m e n ts  u n d e r  t h i s  p a ra ­
g ra p h  be  c o n d u c te d  a n d  c e r t i f ie d  b y  in - 
d lv ld u a ls  w h o  a re  In d e p e n d e n t  o f  the  
f a c i l i t y  a n d  w h o  a re  a p p ro v e d  b y  th e  
S t a t e .

(d )  C o m p reh en sive  c a r e  p la n s . ( 1 )  T h e  
f a c i l i t y  m u s t  d e v e lo p  a  c o m p re h e n s iv e  
c a r e  p la n  fo r  e a ch  re s id e n t  t h a t  in ­
c lu d e s  m e a s u ra b le  o b je c t iv e s  a n d  t im e ­
ta b le s  to  m e e t  a  re s id e n t 's  m e d ic a l ,  
n u r s in g , a n d  m e n ta l  a n d  p s y c h o s o c ia l 
n e e d s  t h a t  a re  Id e n t if ie d  In  th e  c o m ­
p re h e n s iv e  a sse ss m e n t. T h e  c a r e  p la n  
m u s t  d e s c r lb e r  th e  fo llo w in g —

(1) T h e  s e rv ice s  t h a t  a re  to  be fu r ­
n is h e d  t o  a t t a in  o r  m a in t a in  t h e  re s i­
d e n t 's  h ig h e s t  p r a c t ic a b le  p h y s ic a l ,  
m e n ta l ,  a n d  p e y ch o B o c la l w e ll-b e in g  os 
re q u ire d  u n d e r  f 483.25; a n d

( I D  A n y  s e rv ice s  t h a t  w o u ld  o th e r ­
w ise  be re q u ire d  u n d e r  1483.25 b u t  are  
n o t  p ro v id e d  d u e  to  th e  r e s id e n t 's  e x e r­
c is e  o f  r ig h t s  u n d e r  (483.10, I n c lu d in g  
th e  r ig h t  to  re fu se  t r e a t m e n t  u n d e r  
(4 8 3 .1 0 (b )(4 ).

(2 ) A  co m p re h e n s iv e  c a r e  p la n  m u s t  
be—

( I )  D e v e lo p e d  w i t h in  7 d a y s  a f te r  
c o m p le t io n  o f  th e  c o m p r e h e n s iv e  a s ­
s e s s m e n t;

( I I )  P re p a re d  b y  a n  In te r d is c ip l in a r y  
te a m , t h a t  in c lu d e s  th e  a t t e n d in g  p h y ­
s i c ia n .  a  re g is te re d  n u rs e  w i th  re s p o n ­
s i b i l i t y  fo r  th e  re s id e n t , a n d  o th e r  a p ­
p ro p r ia te  s ta f f  In  d is c ip l in e s  a s  d e te r ­
m in e d  b y  th e  re s id e n t's  neede, a n d , to  
th o  e x te n t  p r a c t ic a b le ,  th e  p a r t i c ip a ­
t io n  o f  th e  re s id e n t, th e  r e s id e n t 's  fa m ­
i ly  o r  th e  re s id e n t's  le g a l re p re s e n ta ­
tiv e ; a n d

( I I I )  P e r io d i c a l ly  re v iew ed  a n d  re ­
v is e d  by  a  te a m  o f  q u a l if ie d  p e rso n s  
a f te r  e a ch  a sse ss m e n t.

(3 )  T h e  s e rv ice s  p ro v id e d  o r  a r ra n g e d  
b y  th e  f a c i l i t y  m u s t —

( I )  M e e t  p ro fe ss io n a l s ta n d a r d s  o f  
q u a l i t y ;  a n d

( I I )  B e  p ro v id e d  b y  q u a l if ie d  p e rso n s  
in  a c c o r d a n c e  w ith  e a c h  re s id e n t's  
w r it te n  p la n  o f  ca re .

( c )  D isch a rg e  su m m ary. W h e n  th e  fa ­
c i l i t y  a n t ic ip a te s  d is ch a rg e  a  re s id e n t
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ntust have  a  d is ch a rg e  s u m m a r y  t h a t
Includes—

( 1 )  A  r e c a p itu la t io n  o f  th e  re s id e n t's
stay:

(4 8 3 .1 0 2 (b )(3 ) o r  Is a  p e rso n  w jt.h  a  r  
la t c d  c o n d it io n  a s  d e s cr ib e d  In  42 C F  
435.1009.

|Uty.(2 ) A  f in a l s u m m a r y  o f  th e  re s id e n t's  
s ta tu s  to  In c lu d e  Ite m s  in  p a ra g ra p h
(b )(2)  o f  th lB  s e c t io n , a t  th e  t im e  o f  th e  
d isch a rge  t h a t  Is a v a ila b le  fo r  ro le ase  
to  a u th o r iz e d  p e rso n s  a n d  a g e n c ie s , 
w ith  th e  c o n s e n t  o f  th e  r e s id e n t  o r  
legal re p re s e n ta t iv e ; a nd

(3 ) A  p o s t-d ls ch a rg e  p la n  o f  c a r e  t h a t  
la deve loped  w ith  th e  p a r t i c ip a t io n  o f  
the r e s id e n t  a n d  h is  o r  h e r  fa m ily ,  
w h ich  w ill a s s is t  th e  re s id e n t  to  a d ju s t  
to h is  o r  h e r  n e w  l iv in g  e n v iro n m e n t .

( 0  P rea d m ission  screen in g  fo r  m en ta lly  til In d iv id u a ls  a n d  in d iv id u a ls  w ith  m en ­
ta l re ta rd a tio n .

(1 ) A  n u r s in g  f a c i l i t y  m u B t  n o t  a d m it ,  
on o r  a f te r  J a n u a r y  1, 1989, a n y  new  
re s id e n t w i th ­

a l) M e n t a l  I l ln e s s  aa d e f in e d  In  p a ra ­
grap h  ( f ) ( 2M l) o f  t h is  s e c t io n , u n le s s  th e  
S ta te  m e n ta l h e a lth  a u t h o r i t y  h a s  d e ­
te rm in e d , based  o n  a n  In d e p e n d e n t 
p h y s ica l a n d  m e n ta l e v a lu a t io n  p e r­
fo rm ed  b y  a  p e rso n  o r  e n t i t y  o th e r  
th a n  th e  S t a t e  m e n ta l h e a lth  a u t h o r ­
ity ,  p r io r  to  a d m is s io n ,

( A )  T h a t ,  b e ca u se  o f  th e  p h y s ic a l a n d  
m e n ta l c o n d i t io n  o f  th e  In d iv id u a l ,  th e  
In d iv id u a l re q u ire s  th e  le v e l o f  se rv ice s  
prov id e d  b y  a  n u r s in g  f a c i l i t y ;  a n d

( B )  I f  th e  In d iv id u a l re q u ire s  s u c h  
level o f  s e rv ice s , w h e th e r  th e  In d iv id ­
ual re q u ire s  s p e c ia liz e d  se rv ice s ; o r

(I I )  M e n ta l r e ta r d a t io n , as d e fin e d  In  
p a ra g ra p h  ( f ) ( 2 ) ( H )  o f  t h is  s e c t io n , u n ­
less th e  S t a t e  m e n ta l r e ta r d a t io n  o r  
d e v e lo p m e n ta l d is a b i l i t y  a u t h o r i t y  h a s  
d e te rm in e d  p r io r  to  a d m is s io n —

( A )  T h a t ,  b e ca u s e  o f  th e  p h y s ic a l a n d  
m e n ta l c o n d it io n  o f  th e  In d iv id u a l ,  th e  
In d iv id u a l re q u ire s  th e  le v e l o f  s e rv ice s  
p ro v id e d  b y  a  n u r s in g  f a c i l i t y ;  a n d

( B )  I f  th e  In d iv id u a l re q u ire s  s u c h  
leve l o f  s e rv ice s , w h e th e r  th e  in d iv id ­
ual re q u ire s  s p e c ia liz e d  s e rv ice s  fo r  
m e n ta l r e ta r d a t io n .

(2 ) D e fin it io n . F o r  p urp o se s  o r  t h is  
s e c t io n —

(I )  A n  In d iv id u a l Is co n s id e re d  to  
have  m en ta l i l ln e s s  i f  th e  In d iv id u a l h a s  
a  se r io u s  m e n ta l I l ln e s s  as d e fin e d  In  
(483 .102 (b )(1 ).

( I I )  A n  In d iv id u a l Is co n s id e re d  to  be 
m en ta lly  reta rd ed  I f  th e  In d iv id u a l is  
m e n ta l ly  re ta rd e d  a s  d e fin e d  In

(56 FR  46871, Sep t. 26. 1991. a# am ended  a t  
FR 43924. S ep t. 23. 1992)

(4 8 3 .2 5  Q u a l i t y  o f  ca re .
E a c h  r e s id e n t  m u s t  re ce iv e  a n d  t l 

f a c i l i t y  m u s t  p ro v id e  th e  n eceusu i 
ca re  a n d  s e rv ice s  to  a t t a in  o r  m a ln ta  
th e  h ig h e s t  p r a c t ic a b le  p h y s ic a l ,  m e  
t a l ,  a n d  p e y c h o s o c la l w e ll-b e in g . In  a 
c o r d a n c e  w ith  th e  co m p r e h e n s iv e  a 
s e sa m e n t a n d  p la n  o f  ca re .

(a )  A c t iv it ie s  o f  d a ily  l iv in g . B a s e d  < 
th e  c o m p re h e n s iv e  a s s e s s m e n t o f  
re s id e n t, th e  f a c i l i t y  m u s t  e n su  
t h a U -

( I )  A r e s id e n t 's  a b i l i t ie s  In  a c t l v l t !  
o f  d a l ly  l i v in g  d o  n o t  d im in is h  u n le  
c ir c u m s t a n c e s  o f  th e  In d iv id u a l 's  c l l i  
c a l  c o n d it io n  d e m o n s tr a te  t h a t  d lm ln  
t lo n  w as u n a v o id a b le . T h i s  In c lu d e s  tl 
re s id e n t's  a b i l i t y  t o —

(1 ) B a th e , d ress , a n d  g ro o m ;
( I I )  T r a n s fe r  a n d  a m b u la te ;
( I I I )  T o i l e t ;
( I v )  E la t; a nd
(v )  U se  s p e e ch , la n g u a g e , o r  o th - 

f u n c t io n a l  c o m m u n ic a t io n  s y s te m s .
(2) A re s id e n t  Is g iv e n  th e  a p p r ; 

p r la te  t r e a tm e n t  a n d  s e rv ice s  to  m a l 
t a in  o r  im p ro v e  Ills  o r  h e r  u b l l l t l  
s p e c if ie d  In  p a ra g ra p h  (a ) (1 )  o f t h is  s r  
t lo n ;  a n d

(3 ) A re s id e n t  w h o  Is u n a b le  to  ca r ; 
o u t  a c t iv i t ie s  o f  d u l ly  l iv in g  re ce lv  
th e  n e ce s s a ry  s e rv ice s  to  m a ln tu  
g o o d  n u t r i t io n ,  g ro o m in g , a n d  p erson  
a n d  o ra l h y g ie n e .

(b )  V ision  an d h ea rin g . T o  e n s u re  Lh 
re s id e n ts  re ce iv e  p ro p e r  t r e a tm e n t  «; 
a s s is t iv e  d e v ice s  to  m a in t a in  visl< 
a n d  h e a r in g  a b i l i t ie s ,  th e  f a c i l i t y  mu.- 
If  n e ce ss a ry , a s s is t  th e  re s id e n t—

( 1 ) In  m a k in g  a p p o in tm e n ts ,  a n d
(2) B y  a r r a n g in g  fo r  t r a n a p o r tu lh  

to  a n d  f r o m  th e  o f f ic e  o f  a  p ra c tit lo n |  
s p e c ia liz in g  In  th e  t r e a tm e n t  o f  v ia l, 
o r  h e a r in g  Im p a ir m e n t  o r  th e  o f f ic e  
a  p ro fe s s io n a l s p e c ia liz in g  In  th e  pro\| 
s lo n  o f  v is io n  o r  h e a r in g  a s s is t iv e  o l 
v ice s .

( c )  P ressu re  so res . B ased  o n  th e  c o i l  
p ro h e n s lv e  a s s e s s m e n t o f  a r c s ld e t l  
th o  f a c i l i t y  m u B t  e n su re  t h a t —

(1) A r e s id e n t  w h o  e n te rs  the  facili|  
w ith o u t  p re ssu re  so re s d o cs  n o t  d evo l. 
p ressu re  Bores u n le ss  th e  In d iv id u a l!
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c l i n i c a l  c o n d i t io n  d e m o n s tr a te s  t h a t  
th e y  w ere u n a v o id a b le ; a n d

(2 )  A  r e s i d e n t  h a v in g  p r e s s u r e  so reB  
r e c e iv e s  n e c o s s a r y  t r e a t m e n t  a n d  s e r v ­
ic e s  to  p r o m o te  h e a l in g ,  p r e v e n t  In fe c ­
t i o n  a n d  p r e v e n t  n e w  s o r e s  f r o m  d e v e l ­
o p in g .

(d )  U rin a ry  In c o n tin e n c e . B a se d  o n  th e  
r e s i d e n t 's  c o m p r e h e n s iv e  a s s e s s m e n t ,  
t h e  f a c i l i t y  m u B t e n s u r e  t h a t —

(1 )  A  r e s id e n t  w h o  e n te rs  th e  f a c i l i t y  
w i t h o u t  a n  In d w e l lin g  c a t h e t e r  Is  n o t  
c a th e te r lz e d  u n le s s  th e  re s id e n t 's  c l i n i ­
c a l  c o n d i t io n  d e m o n s tr a te s  t h a t  c a t h ­
e te r iz a t io n  w a s n e ce s s a ry ; a n d

(2 ) A  r e s id e n t  w h o  is  I n c o n t in e n t  o f  
b la d d e r  re ce iv e s  a p p r o p r ia te  t r e a t m e n t  
a n d  s e rv ice s  to  p re v e n t  u r in a r y  t r a c t  
in fe c t io n s  a n d  t o  re s to re  o s m u c h  n o r ­
m a l b la d d e r  f u n c t io n  as p o s s ib le

(e )  R a n g e  o f  m o tio n . B a s e d  o n  th e  
c o m p re h e n s iv e  a s s e s s m e n t o f  a  re s i­
d e n t ,  th e  f a c i l i t y  m u s t  e n s u re  t h a t —

(11 A  r e s i d e n t  w h o  e n t e r s  t h e  f a c i l i t y  
w i t h o u t  a  l im i t e d  r a n g e  o f  m o t io n  doeB 
n o t  e x p e r ie n c e  r e d u c t io n  in  r a n g e  o f  
m o t io n  u n le s s  t h e  r e s i d e n t ’s  c l i n i c a l  
c o n d i t i o n  d e m o n s t r a t e s  t h a t  a  r e d u c ­
t i o n  in  r a n g e  o f  m o t io n  i s  u n a v o id a b le ;  
a n d

(2 )  A  r e s id e n t  w i th  a  l im it e d  ra n g e  o f  
m o t io n  re ce iv e s  a p p r o p r ia te  t r e a tm e n t  
a n d  s e rv ice s  to  In c re a s e  ra n g e  o f  m o ­
t io n  a n d /o r  to  p r e v e n t  f u r th e r  d e cre a se  
in  ra n g e  o f  m o t io n .

( 0  M e n ta l a n d  P s y c h o s o c ia l  fu n c t io n ­
in g . B a s e d  o n  th e  co m p re h e n s iv e  a s ­
se s s m e n t o f  a  re s id e n t , th e  f a c i l i t y  
m u s t  e n s u re  t h a t —

(1 ) A  r e s id e n t  w h o  d is p la y s  m e n ta l o r  
p e y c h o s o c la l a d ju s tm e n t  d i f f i c u l t y ,  re ­
ce iv e s  a p p r o p r ia te  t r e a tm e n t  a n d  s e rv ­
ic e s  to  c o r r e c t  th e  assessed p ro b le m , 
a n d

(2 )  A  r e s id e n t  w h o se  a s s e s s m e n t d id  
n o t  re ve a l a  m e n ta l  o r  p e y c h o s o c la l a d ­
ju s tm e n t  d i f f i c u l t y  does n o t  d is p la y  a 
p a t t e r n  o f  d e cre a se d  B o c la l I n te r a c t io n  
a nd /o r In cre a s e d  w ith d r a w n , a n g r y , o r  
d e p re ss iv e  b e h a v io rs , u n le s s  th e  re s i­
d e n t 's  c l i n i c a l  c o n d i t io n  d e m o n s tr a te s  
t h a t  s u ch  u  p a t te r n  w as u n a v o id a b le .

(g )  N aso  g a s tr ic  tu b es. Baaed  o n  th e  
co m p re h e n s iv e  a s s e s s m e n t o f  a  re s i­
d e n t, th e  f a c i l i t y  m u s t  e n s u re  t h a t —

( D A  re s id e n t  w h o  h a s  been a b le  to  
e a t  e n o u g h  a lo n e  o r  w ith  a s s is ta n c e  Is 
n o t  fed b y  n a so  g a s t r ic  tu b e  u n le s s  th e  
re s id e n t's  c l i n i c a l  c o n d it io n  d e m ­

o n s tr a te s  t h a t  use  o f  a  n a so  g a s t r ic  
tu b e  w as u n a v o id a b le ; a n d

(2 ) A  re s id e n t  w ho  is  fed b y  a  n a s o ­
g a s t r ic  o r  g a s tr o s to m y  tu b e  re ce iv e s  
th o  a p p r o p r ia te  t r e a tm e n t  a n d  s e rv ice s  
to  p re v e n t a s p ir a t io n  p n e u m o n ia , d ia r ­
rh e a , v o m it in g ,  d e h y d r a t io n , m e t a b o l i c  
a b n o r m a l it ie s , a n d  n a s a l-p h a ry n g e a l 
u lc e r s  a n d  to  re s to re , i f  p o s s ib le , n o r ­
m a l e a t in g  s k l l lB .

( h )  A cc id e n ts . T h e  f a c i l i t y  m u s t  e n - 
B ure  th a b —

(1 ) T h e  r e s id e n t  e n v ir o n m e n t  r e m a in s  
a s  free  o f  a c c id e n t  h a z a rd s  a s Ib p o s ­
s ib le ; a n d

(2 ) E a c h  r e s id e n t  re ce iv e s  a d e q u a te  
s u p e rv is io n  a n d  a s s is ta n ce  d e v ice s  to  
p re v e n t  a c c id e n ts .

( I )  N u tr it io n . B a s e d  o n  a  re s id e n t's  
c o m p re h e n s iv e  a sse ss m e n t, th e  f a c i l i t y  
m u s t  e n s u re  t h a t  a  r e s id e n t—

(1 ) M a in t a in s  a c c e p ta b le  p a ra m e te rs  
o f  n u t r i t io n a l  s ta tu s , s u c h  a s  b od y  
w e ig h t  a n d  p r o te in  le v o ls , u n le s s  the  
re s id e n t's  c l i n i c a l  c o n d i t io n  d e m ­
o n s tr a te s  t h a t  th is  Is  n o t  p o s s ib le ; a nd

(2 ) R e c e iv e s  a  th e r a p e u t ic  d ie t  w hen 
th e re  Ib  a  n u t r i t io n a l  p ro b le m .

( j )  H y d r a t io n . T h e  f a c i l i t y  m u s t  p ro ­
v id e  e a ch  re s id e n t  w i th  s u f f i c ie n t  f lu id  
in ta k e  to  m a in ta in  p ro p e r  h y d r a t io n  
a n d  h e a lth .

( k )  S p e c ia l  n eed s. T h e  f a c i l i t y  m u s t  
e n s u re  th a t  re s id e n ts  re ce iv e  proper 
t r e a tm e n t  a n d  ca re  f o r  th e  fo llo w in g  
s p e c ia l s e rv ice s ;

( 1 )  I n je c t io n s ;
(2 ) P a r e n te r a l  a n d  e n te ra l f lu id s ;
(3 ) C o lo s to m y , u r e te r o s to m y , o r  I le ­

o s to m y  ca re -
(4 )  T r a c h e o s t o m y  ca re ;
(5 ) T r a c h e a l  a u c t io n in g ;
( 6) R e s p ir a to r y  ca re ;
(7 )  F o o t  c a r e : a n d
( 8)  P ro s th e s e s .
(1 ) U n n ecessa ry  d ru g s—t 1 ) G en eral. 

E a c h  r e s id e n t 's  d ru g  re g im e n  m u s t  t*  
free  fro m  u n n e ce s s a ry  d ru g s . A n  u n n e c­
e ssa ry  d ru g  is  a n y  d ru g  w h e n  used:

( I )  In  e x c e s s iv e  d o se  ( I n c lu d in g  dupl*' 
c a t e  d r u g  th e r a p y ) ;  o r

(II)  F o r  e x c e s s iv e  d u r a t i o n ;  o r
(III) W i th o u t  a d e q u a te  m o n i to r in g .
(Iv ) W ith o u t  a d e q u u te  I n d ic a t io n s

I ts  u se ; o r
(v )  i n  th e  p re s e n c e  o f  a d v e r s e  _  

s e q u e n c e s  w h ic h  I n d ic a te  th e  
s h o u ld  be  r e d u c e d  o r  d i s c o n t in u e d .

non
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(v l)  A n y  c o m b in a t io n s  o f  t h e  r e a s o n s  
a b o v e .

(2 ) A n tip s y c h o tic  D ru g s. B a s e d  o n  a  
co m p re h e n s iv e  a s s e s s m e n t o f  a  re s i­
d e n t, th e  f a c i l i t y  m u s t  e n su re  t h a t —

(I )  R e s id e n ts  w h o  h a v e  n ob  used 
a n t lp e y c h o t ic  d r u g s  a re  n o t  g iv e n  th ese  
d ru g s  u n le s s  a n t ip s y c h o t i c  d r u g  th e r ­
apy  Is n e ce s s a ry  to  t r e a t  a  s p e c if i c  c o n ­
d it io n  o s d ia g n o s e d  a n d  d o cu m e n te d  In 
th e  c l i n i c a l  r e c o r d ; a n d

(II) R e s id e n t s  w h o  u s e  a n t lp e y c h o t ic  
d ru g s  r e c e iv e  g r a d u a l  doBe r e d u c t io n s ,  
an d  b e h a v io r a l  I n t e r v e n t io n s ,  u n le s s  
c l in ic a l ly  c o n t r a in d i c a t e d .  In  a n  e f f o r t  
to  d i s c o n t in u e  th eB o  d ru g s .

(m )  M ed ic a tio n  E rro rs—T h e  f a c i l i t y  
m u s t  e n su re  t h a t —

(1 ) I t  Is  fre e  o f  m e d ic a t io n  e r r o r  ra te s  
o f  five  p e r c e n t  o r  g re a te r ; a n d

(2 ) R e s id e n ts  o re  free o f  a n y  s ig n i f i ­
c a n t  m e d ic a t io n  e rro rs .
1 56 FR 18873, Sept. 28, I99l, a s  am ended a t  57 
FR 13925. Sept. 23. 1992]

1183.30 N u r s in g  se rv ice s .
T h e  f a c i l i t y  m u s t  h a v e  s u f f i c ie n t  

n u rs in g  s t a f f  to  p ro v id e  n u r s in g  a n d  re ­
la ted  se rv ice s  to  a t t a in  o r  m a in ta in  th e  
h ighest p r a c t i c a b le  p h y s ic a l,  m e n ta l ,  
and p e y ch o s o c la l w e ll-b e in g  o r  e a ch  
resident, a s  d e te rm in e d  b y  re s id e n t  a s ­
sessm ents a n d  In d iv id u a l p la n s  o f  ca re .

(a )  S u ffic ie n t s t a f f .  ( I )  T h e  f a c i l i t y  
m u st p ro v id e  s e rv ice s  b y  s u f f i c ie n t  
num bers o f  e a ch  o f  th e  fo llo w in g  ty p e s  
of personnel o n  a  C l-h o u r  b as is  to  p ro ­
vide n u re ln g  ca re  to  a ll  r e s id e n ts  In  a c ­
co rdance  w i th  r e s id e n t  c a r e  p la n s ;

(1) E x c e p t  w h e n  w a iv e d  u n d e r  p a ra ­
graph ( c )  o f  th is  s e c t io n , l ice n s e d  
nurses; and

(I I ) O th e r  n u r s in g  p e rso n n e l.
(2) E x ce p t  w h e n  w a iv e d  u n d e r  p a ra -

gi'aph ( c )  o r th is  s e c t io n , th e  f a c i l i t y
m ust d e s ig n a te  a  lice n s e d  n u rse  to
serve as a  ch a rg e  n u rs e  o n  e a ch  to u r  o f  duty.

<b) Registered nurse. ( 1 ) E x c e p t  w h e n  
u n d e r  p a ra g ra p h  ( c )  o r  (d )  o f 

th is se ctio n , th e  f a c i l i t y  m u s t  use th e  
•ervices o f  a  re g is te re d  n u rse  fo r  a t  
e ts t  8 co n s e cu t iv e  h o u rs  a d a y . 7 d a y s  * *eek.

,  E x ce p t  w h en  w a iv e d  u n d e r  p a ra - 
cn itu  0 r ^  Bec t lo n .  th e  fa -
nur. 1  m u B t d e s ig n a te  a  re g is te re d  

to  serve a s  th e  d ir e c to r  o f  n u rs -
*nl  on aV uii t im e  b a s ts 0

(3 ) T h o  d i r e c t o r  o f  n u r s in g  m a y  s c  
a s  a  ch a rg e  n u rse  o n ly  w h e n  th e  fa 
l t y  h a s  a n  a v e ra g e  d a l ly  o c c u p a n c y  
60 o r  fe w e r re s id e n ts .

( c )  N u rsin g  f a c i l i t ie s :  W a iver o f  requ  m e n t .to  p ro v id e  lic e n sed  n u rses on a  
h o u r  b a s is . T o  th e  e x te n t  t h a t  a  fa c l l  
Is u n a b le  to  m e e t  th e  re q u ire m e n ts  
p a ra g ra p h s  (a ) (2 ) a n d  ( b ) ( 1 )  o f  t h is  s 
t io n ,  a  S t a t e  m a y  w a iv e  s u c h  re q u l 
m e n ts  w ith  r e s p e c t  t o  th e  f a c i l i t y  lf-

(1 ) T h e  f a c i l i t y  d e m o n s tr a te s  to  i 
s a t is f a c t io n  o f  th e  S t a t e  t h a t  th e  fat 
l t y  h a s  been u n a b le , d e s p ite  d i l ig e n t  
fo r ts  ( I n c lu d in g  o f fe r in g  w a ge s  a t  t 
c o m m u n i t y  p r e v a i l in g  ra te  fo r  n u rs l 
f a c i l i t ie s ) ,  Lo r e c r u i t  a p p ro p r ia te  p< 
s o n n e l;

(2 ) T h e  S U i t e  d e te rm in e s  t h a t  a  w al 
e r  o f  th e  r e q u ir e m e n t  w i l l  n o t  e n d a n g  
th e  h e a lth  o r  s a fe ty  o f  ln d lv ld u r  
s ta y in g  in  th e  f a c i l i t y ;

(3 ) T h e  S t a t e  f in d s  t h a t ,  fo r  a n y  p c i 
o d s  In  w h ic h  l ic e n s e d  n u r s in g  s e rv lc  
a re  n o t  a v a i la b le , a  re g is te re d  n u rs o  
a  p h y s ic ia n  Is  o b l ig a te d  to  re sp o n d  It 
m e d ia te ly  to  te le p h o n e  c a l l s  fro m  tl 
f a c i l i t y ;

(4 ) A  w a iv e r  g ra n te d  u n d e r  th e  c o n d  
t lo n s  llB le d  In  iia rn g ra p h  ( c )  o f  t h is  s o  
t lo n  Is s u b je c t  Lo a n n u a l  S t a l e  re v le

( 6)  In  g r a n t in g  o r  re n e w in g  a  w a iv e  
a  f a c i l i t y  m a y  be re q u ire d  by  th e  S l u t  
to  usu o th e r  q u a l if ie d , l ice n s e d  persoi 
n e l;

(6) T h e  S t a l e  a g e n c y  g r a n t in g  a  w a l\  
e r o f  s u c h  r e q u ir e m e n ts  p ro v id e s  n o l le  
o f  th e  w a iv e r  to  th e  S la t e  lo n g  te rn  
c a r e  o m b u d s m a n  (e s ta b lis h e d  u nd e  
s e c t io n  3 07 (a )(1 2 ) o f  th e  O ld e r  A m e r i 
c a n s  A c t  o f  11)65) a n d  th e  p r o t e c l lo i  
a n d  a d v o c a c y  s y s te m  In  th o  S t a t e  foi 
th e  m e n ta l ly  111 a n d  m e n ta l ly  re ta rd e d  
a n d

(7 ) T h e  n u r s in g  f a c i l i t y  t h a t  Is g ra n t  
c d  s u c h  a  w a iv e r  by  a  S t a t e  n o t lf le :  
r e s id e n ts  o f  th e  f a c i l i t y  (o r ,  w h ere  u p  
p r o p r la te , th e  g u a r d ia n s  o r  le g a l re p  
re s e n ta t lv e s  o f  s u c h  r e s id e n ts ) a nd  
m e m b e rs  o f  t h e ir  Im m e d ia te  fa m il ie s  id 
th e  w a iv e r.

(d )  S N P s :  W a iver o l  th e  req u irem en t to p ro v id e  se r v ic e s  o l  a  reg istered  n u rse  lor m ore th a n  40 h o u rs  a  w eek .
(1 ) T h e  S e c r e U ir y  m a y  w a iv e  th e  re 

q u l r c m e n t  t h a t  a  S N I - ’ p ro v id e  th e  serv  
Ice s  o f  a  re g is te re d  n u rse  fo r  m o re  th a n  
40 h o u rs  a  w e e k . In c lu d in g  a  d ir e c t o r  o f 
n u r s in g  s p e c if ie d  In  p a ra g ra p h  (b )  o f
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th la  s e c t io n , i f  th e  S e c r e ta r y  f in d s  
t h a t —

(1) T h e  f a c i l i t y  Is lo c a te d  In  a  ru r a l 
a re a  a n d  th e  s u p p ly  o f  s k i l le d  n u r s in g  
f a c i l i t y  s e rv ice s  In  th e  a re a  Is n o t  s u f f i ­
c ie n t  to  m e e t th e  n e e d s  o f  In d iv id u a ls  
re s id in g  In  th e  a rea ;

( I D  T h e  f a c i l i t y  h a s  o n e  f u l l - t im e  re g ­
is te re d  n u rse  w h o  Is  r e g u la r ly  o n  d u ty  
a t ' t h e  f a c i l i t y  40 h o u r s  a  w e e k ; a n d

(111) T h e  f a c i l i t y  e i t h e r —
( A )  H a s  o n ly  p a t ie n t s  w h o se  p h y s i­

c ia n s  h av e  In d ic a te d  ( t h r o u g h  p h y s i­
c ia n s '  o rd e rs  o r  a d m is s io n  n o te s ) t h a t  
th e y  d o  n o t  re q u ire  th e  s e rv ice s  o f  a  
re g is te re d  n u rs e  o r  a  p h y s i c ia n  fo r  a  48- 
h o u r s  p e rio d , o r

( B )  H a s  m a d e  a r r a n g e m e n ts  fo r  a  re g ­
is te re d  n u rs e  o r  a  p h y s i c ia n  to  sp e n d  
t im e  a t  th e  f a c i l i t y ,  a s  d e te rm in e d  n e c ­
e ssa ry  b y  th e  p h y s ic ia n ,  „o p ro v id e  n e c ­
e ssa ry  B k l l le d  n u r s in g  s e rv ice s  o n  d a y s  
w h e n  th e  re g u la r  f u l l - t im e  re g is te re d  
n u rs e  Is n o t  o n  d u ty ;

( I v )  T h e  S e c r e ta r y  p ro v id e s  n o t ic e  o f  
th e  w a iv e r  to  th e  S t a t e  lo n g  te rm  c a r e  
o m b u d s m a n  (e s ta b lis h e d  u n d e r  s e c t io n  
3 07 (a )(12 ) o f  th e  O ld e r  A m e r ic a n s  A c t  o f  
1965) a n d  th e  p r o t e c t io n  a n d  a d v o c a c y  
s y s te m  In  th e  S t a t e  fo r  th e  m e n ta l ly  111 
a n d  m e n ta l ly  re ta rd e d ; a n d

(v )  T h e  f a c i l i t y  t h a t  is  g ra n te d  B u c h  a  
w a iv e r  n o t if ie s  re s id e n ts  o f  th e  f a c i l i t y  
(o r ,  w h ere  a p p r o p r ia te , th e  g u a rd ia n s  
o r  le g a l re p re s e n ta t iv e s  o f  s u c h  r e s i­
d e n ts )  a n d  m e m b e rs  o f  t h e ir  Im m e d ia te  
fa m il ie s  o f  th e  w a iv e r.

(2 ) A  w a iv e r  o f  th e  re g is te re d  n u rB e  
re q u ire m e n t  u n d e r  p a r a g r a p h  (d ) ( 1 )  o f  
th is  B e c t lo n  Is  s u b je c t  to  a n n u a l re ­
n e w a l b y  th e  S e c r e ta r y .
(56 FB 48873. Sep t. 26. 199), aa am ended a t  57 
FB  43925. Sept. 23. 1992)

1 483.35 D ie  U r y  se rv ice * .
T h e  f a c i l i t y  m u s t  p ro v id e  e a ch  re s i­

d e n t  w ith  a  n o u r is h in g ,  p a la ta b le , w e ll-  
b a la n ce d  d ie t  t h a t  m e e ts  th e  d a l ly  n u ­
t r i t io n a l  a n d  s p e c ia l d ie ta r y  needs o f  
e a ch  re s id e n t.

(a )  S ta / lin g . T h e  f a c i l i t y  m u s t  e m p lo y  
n q u a l if ie d  d ie t i t ia n  e ith e r  fu l l - t im e , 
p a r t - t im e , o r  o n  a  c o n s u l t a n t  basis.

( I )  I f  a  q u a l if ie d  d ie t i t ia n  Is n o t  e m ­
p lo y e d  fu l l - t im e , th e  f a c i l i t y  m u s t  d e s ­
ig n a te  a  p erson  to  se rv e  aa th o  d ir e c to r  
o f  fo od  s e rv ice  w h o  re ce iv e s  f r e q u e n t ly  
s ch e d u le d  c o n s u l t a t io n  fro m  a  q u a l if ie d  
d ie t i t ia n .

(2 )  A  q u a l if ie d  d ie t i t ia n  Is o n e  w h o  ]• 
q u a l if ie d  based u p o n  e i th e r  r e g is tra t io n  
b y  th e  C o m m is s io n  o n  D ie t e t i c  B e g . 
I s t r a t lo n  o f  th e  A m e r ic a n  D ie t e t i c  A s ­
s o c ia t io n ,  o r  o n  th e  b a s is  o f  e d u ca t io n  
t r a in in g ,  o r  e x p e r ie n ce  In  i d e n t i f y !  
t lo n  o f  d ie ta r y  needs, p la n n in g , a n d  im . 
p le m c n t a t lo n  o f  d ie ta r y  p ro g ra m s .

(b )  S u ff ic ie n t  s ta f f . T h e  f a c i l i t y  m u s t  
e m p lo y  s u f f i c ie n t  s u p p o r t  p erson n e l 
c o m p e te n t  to  c a r r y  o u t  th o  fu n c t io n s  
o f  th e  d ie ta ry  se rv ice .

( c )  M en u s a n d  n u tr it io n a l a d eq u a c y . 
M e n u s  m u s t—

(1 ) M e e t  th e  n u t r i t io n a l  n ee d s o f  re s i­
d e n ts  In  a c c o r d a n c e  w i t h  th e  re c ­
o m m e n d e d  d ie ta r y  a llo w a n c e s  o f  tho  
F o o d  a n d  N u t r i t io n  B o a r d  o f  th e  N a ­
t io n a l  R e s e a r ch  C o u n c i l ,  N a t io n a l  
A ca d e m y  o f  S c ie n c e s ;

(2 )  B e  prep a red  In  a d v a n ce ; a n d
(3 ) B e  fo l lo w e d
( d )  F ood . E a c h  r e s id e n t  re ce iv e s  and  

th e  f a c i l i t y  p ro v id e s —
( ! )  F o o d  p re p a re d  b y  m e th o d s  th a t  

co n s e rv e  n u t r i t iv e  v a lu e , f la v o r , and  
a p p e a ra n ce ;

(2 )  F o o d  t h a t  is  p a la ta b le , a t t r a c t iv e ,  
a n d  a t  th e  p ro p e r  te m p e ra tu re ;

(3 )  F o o d  p re p a re d  in  a  fo rm  d e s ig n e d  
to  m e e t  In d iv id u a l needs; a n d

(4 )  S u b s t i t u t e s  o ffe re d  o r  Blmllar n u ­
t r i t iv e  v a lu e  to  r e s id e n ts  w h o  re fuse  
fo o d  served .

(e )  T h e ra p eu tic  d ie ts . T h e r a p e u t i c  
d ie ts  m u s t  be p re s c r ib e d  b y  th e  a t te n d ­
in g  p h y s ic ia n .

( f )  F req u en cy  o ]  m ea ls . (1 )  E a c h  re s i­
d e n t  re ce iv e s  a n d  th e  f a c i l i t y  p ro v id e s  
a t  le a s t  th re o  m e a ls  d a l ly ,  a t  re g u la r  
t im e s  co m p a ra b le  to  n o r m a l m e a lt lm o s  
In  th e  c o m m u n ity .

(2 )  T h e r e  m u s t  be n o  m o re  th a n  14 
h o u r s  b e tw ee n  a  s u b s ta n t ia l  e v e n in g  
m e a l a nd  b re a k fa s t  th e  fo llo w in g  d a y , 
e x c e p t  as p ro v id e d  In  (4 ) b e lo w .

(3 )  T h e  f a c i l i t y  m u s t  o ffe r  s n a c k s  a t  
b e d t im e  d a lly .

(4 ) W h e n  a  n o u r is h in g  s n a c k  Is  p ro ­
v id e d  a t  b e d tim e , u p  to  16 h o u rs  m a y  
e la p se  b etw een  a  s u b s ta n t ia l  e v e n in g  
m e a l a n d  b re a k fa s t  th e  fo llo w in g  d a y  If  
a re s id e n t  g ro u p  a g re e s  to  th is  m e a l 
s p a n , and  a n o u r is h in g  s n a c k  Is served .

(g )  A ssiifiee  d ev ic es . T h e  f a c i l i t y  m u s t  
p ro v id e  s p e c ia l e a t in g  e q u ip m e n t  a n d  
u te n s ils  fo r  re s id e n ts  w h o  need  th e m .

( h )  S a n ita r y  co n d itio n s . T h e  f a c i l i t y  
m u s t —

onn

0 0 ,0  Financing Administration. HHS

Procure food from sources a p ­
ed o r  considered satisfactory b y  

S i .  State. or local authorities;
(2) S to r e , p re p a ro , d is t r ib u te ,  a n d
p ,e food u n d e r  s a n ita r y  c o n d lt lo n o ;

*°(3) D isp o se  o f  g a rb a g o  a n d  re fuse  
jjfo p e d y -
(jSPR 48874, Sept. 28. 1991)

1 483.4° P h y s ic ia n  se rv ice * .
A  p h y s ic ia n  m u s t  p e rs o n a lly  a p p ro v e  

lo  w r it in g  a  r e c o m m e n d a t io n  t h a t  a n  
in d iv id u a l be a d m it te d  to  a  f a c i l i t y ,  
g t c b  re s id e n t m u s t  r e m a in  u n d e r  th e
care o f a  p h y s ic ia n .

(a) P hysician supervision . T h e  f a c i l i t y
m u st e n su re  t h a t —

( 1 )  T h e  m e d ic a l ca re  o f  e a ch  re s id e n t  
Is supervised b y  a  p h y s ic ia n ;  a n d

(2) A n o th e r  p h y s ic ia n  s u p e rv ise s  th e  
m edica l ca re  o f  r e s id e n ts  w h e n  th e ir  
s t t cn d ln g  p h y s ic ia n  Is  u n a v a ila b le .

(b ) P h y s ic ia n  v is its . T h e  p h y s ic ia n  
m u st—

(1) R e v ie w  th e  r e s id e n t 's  to ta l  p ro ­
gram  o f  ca re , in c lu d in g  m e d ic a t io n s  
and tre a tm e n ts , a t  e a ch  v is it  re q u ire d  
by p a ra g ra p h  ( c )  o f  t h is  s e c t io n ;

(2 ) W r ite , s ig n , a n d  d a te  p ro g re ss  
co te s  a t  e a ch  v is i t ;  a n d

(3) S ig n  a n d  d a te  a l l  o rd o rs .
( c )  Frequency o f  p hysic ian  visits.
(1 ) T h e  ro s ld e n t  m u s t  be seen  b y  a  

p h y s ic ia n  a t  le a s t  o n c o  e v e ry  30 d a y s  
fo r th e  f i r s t  90 d a y s  a f te r  a d m is s io n , 
and a t  le a s t  o n c e  e v e ry  60 d a y s  th e r e ­
a fter.

(2 ) A  p h y s ic ia n  v is i t  Is co n s id e re d  
t im e ly  I f  I t  o c c u r s  n o t  la te r  t h a n  10 
days a f te r  th e  d a te  th e  v is i t  w as r e ­
quired .

(3) E x c e p t  a s  p ro v id e d  In  p a ra g ra p h s  
(c X 4 ) a n d  ( f )  o f  t h is  s o c t lo n ,  a l l  r e ­
quired  p h y s ic ia n  v is it s  m u B t be m a d e  
by th e  p h y s ic ia n  p e rs o n a lly .

(4 ) A t  th e  o p t io n  o f  th e  p h y s ic ia n , re ­
q uired  v is its  In  S N F s  a f te r  th e  In it ia l  
v is it  m a y  a lte r n a te  b e tw e e n  p e rso n a l 
v is its  b y  th e  p h y s ic ia n  a n d  v is it s  b y  a  
P h y s ic ia n  a s s is ta n t ,  n u rs e  p r a c t i t io n e r ,  
or c l in i c a l  n u rs e  s p e c ia l is t  In  a c c o r d ­
ance  w ith  p a ra g ra p h  (e )  o f  t h is  s e c t io n .

(d )  A vailab ility  o f  physic ians fo r  emer- 
eency care. T h e  f a c i l i t y  m u s t  p ro v id e  o r  
a rrange  fo r  th e  p r o v is io n  o f  p h y s ic ia n  
•ervlcea 21 h o u rs  a  d a y , in  ca se  o f  a n  
e m ergency .

§483.45

(e )  P h y s ic ia n  d e leg a t io n  o f  ta sk s  in  
SN F s. (1) E x c e p t  a s  s p e c if ie d  In  p a r a ­
g r a p h  (e )(2 ) o f  t h i s  B e c tlo n , a  p h y s i c i a n  
m a y  d e le g a te  t a s k s  t o  a  p h y s i c ia n  a s ­
s i s t a n t ,  n u r s e  p r a c t i t i o n e r ,  o r  c l i n i c a l  
n u r s e  s p e c i a l i s t  w h o —

(1 ) M e e ts  th e  a p p l ic a b le  d e f in i t i o n  In  
(4 9 1 .2  o f  t h is  c h a p t e r  o r . In  th e  c a s e  o l 
a  c l i n i c a l  n u rs e  s p e c la l lu t .  Is lice n s e d ; 
a s  s u c h  b y  th e  S t a t e ;

( I I )  Is  a c t in g  w i t h in  th o  s co p e  o f  p r a c  
t l c e  a s  d e fin e d  b y  S t a t e  la w ; a n d

( H i )  Is  u n d e r  th e  s u p e r v is io n  o f  th< 
p h y s ic ia n .

(2 )  A  p h y s ic ia n  m a y  n o t  d e le g a te  
ta s k  w h e n  th e  r e g u la t io n s  B p c c l f y  th a t  
th o  p h y s ic ia n  m u s t  p e r fo r m  I t  p e rs o n  
a l ly ,  o r  w h e n  th e  d e le g a t io n  Is  p r o h lb  
I te d  u n d e r  S t a t e  la w  o r  b y  th e  f a c l l l  
t y 's  o w n  p o l ic ie s .
(0 Perform ance o f  p h y s ic ia n  ta sk s  h  

N Fs. A t  th e  o p t io n  o f  th e  S t a t e ,  a n y  re 
q u lr e d  p h y s ic ia n  ta s k  In  a  N F  ( I n c lu d  
ln g  ta s k s  w h ic h  th o  r e g u la t io n s  sp e c if -  
m u s t  be  p e r fo rm e d  p e r s o n a lly  b y  th  
p h y s i c ia n )  m a y  a ls o  be s a t is f ie d  w h e  
p e r fo rm e d  b y  a  n u rs e  p r a c t i t io n e r ,  c l l n  
le a l n u rs e  s p e c ia l i s t ,  o r  p h y s i c ia n  ai 
s l s t a n t  w h o  is  n o t  a n  e m p lo y e e  o f  t h „  
f a c i l i t y  b u t  w h o  Is w o r k in g  In  c o l l a b c S  
r a t io n  w ith  a  p h y s ic ia n .  E
(58 F B  48675. B ept. 28. 1991]

■ (4 8 3 .4 6  S p e c ia l iz e d  r e h a b ll lta t iv j 
se rv ice * .

( a )  P ro v is io n  o f  s e r v ic e s .  I f  sp e c ia liz e  
r e h a b i l i t a t iv e  s e r v ic e s  s u c h  a s b u t  nc 
l im i t e d  to  p h y s ic a l  th e r a p y , s p e e d  
la n g u a g e  p a th o lo g y , o c c u p a t io n a l  th e i 
a p y , a n d  m e n ta l  h e a l t h  r e h a b i l i t a t e  
s e r v ic e s  fo r  m e n ta l  I l ln e s s  a n d  m e n u  
r e ta r d a t io n ,  a re  re q u ir e d  In  th e  res 
d e n t 's  co m p re h e n s iv e  p la n  o f  ca re , t ) 
f a c i l i t y  m u s t  —

(1 ) P r o v id e  th e  re q u ir e d  s e rv ice s ; o r
(2 )  O b ta in  th e  r e q u ire d  s e rv ice s  froil 

a n  o u ts id e  re s o u rce  (I n  a c c o r d a n c e  wit 
(4 8 3 .7 5 (h ) o f  t h is  p a r t )  f r o m  a  p rov td . 
o f  s p e c ia liz e d  r e h a b i l i t a t iv e  se rv ice s .
(b) Q u a lif ic a t io n s  Socialized reh. 

bllllatlve services mus t  be provldi 
under the written order of a physlclii 
by qualified personnel.

(58 FB  48875, Snpl. 26. 1991, a s  amontlnd a t 
FB  43925. B ept 23. 109-21
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(4 8 3 .5 5  D e n ta l se rv ice s .
T h e  f a c i l i t y  m u B t a s s i s t  r e s i d e n t s  In  

o b t a i n i n g  r o u t in e  a n d  2 4 - l io u r  e m e r ­
g e n c y  d e n ta l  c a re .

( a )  S k il le d  n u rs in g  fa c i l i t ie s .  A  f a c i l i t y
(1 )  M u s t  p ro v id e  o r  o b ta in  f r o m  a n  o u t ­
s id e  re s o u rce , In  a c c o r d a n c e  w ith  
(4 8 3 .7 5 (h ) o f  t h is  p a r t ,  r o u t in e  a n d  
e m e rg e n cy  d e n ta l s e rv ice s  to  m e e t  th e  
n e e d s  o f  e a c h  re s id e n t ;

(2 )  M a y  c h a r g e  a  M e d ic a r e  r e s id e n t  
a n  a d d i t io n a l  a m o u n t  fo r  r o u t in e  a n d  
e m e r g e n c y  d e n ta l s e rv ice s ;

(3 )  M u s t  If n e ce s s a ry , a s s is t  th e  re s i­
d e n t—

( I )  In  m a k in g  a p p o in tm e n ts ;  a n d
( I I )  B y  a r r a n g in g  fo r  t r a n s p o r ta t io n  

t o  a n d  fro m  th e  d e n t is t 's  o f f ic e ; a n d
(4 ) P r o m p t ly  re fe r  r e s id e n ts  w i th  lo s t  

o r  d a m a g e d  d e n tu r e s  to  a  d e n t is t .
( b )  N ursing fa c ilitie s . T h e  f a c i l i t y  (1 ) 

M u s t  p ro v id e  o r  o b t a in  f r o m  a n  o u ts id e  
re s o u r ce , in  a c c o r d a n c e  w i t h  (4 8 3 .7 5 (h ) 
o f  th lB  p a r t ,  th e  fo l lo w in g  d e n ta l se rv ­
ic e s  to  m e e t  th e  n e e d s  o f  e a c h  re s id e n t;

(1 ) R o u t in e  d e n ta l s e r v ic e s  ( t o  th e  e x ­
t e n t  co v e re d  u n d e r  th e  S t a t e  p la n );  a n d

(11) E m e r g e n c y  d e n ta l  s e rv ice s ;
(2 )  M u s t ,  I f  n e ce s s a ry , a s s is t  th e  r e s i­

d e n t —
( I )  In  m a k in g  a p p o in tm e n ts ;  a n d
( I I )  B y  a r r a n g in g  fo r  t r a n s p o r ta t io n  

to  a n d  f r o m  th e  d e n t is t 's  o f f ic e ; a n d
(3 )  M u s t  p r o m p t ly  re fe r  re s id e n ts  

w i t h  lo s t  o r  d a m a g e d  d e n tu r e s  to  a 
d e n t is t .
156 F R  46875. Sep t. 26. 1991)

(  4 83 .60  P h a r m a c y  se rv ice * .
T h e  f a c i l i t y  m u B t  p ro v id e  r o u t in e  a n d  

e m e r g e n c y  d ru g s  a n d  b lo lo g lc a ls  to  I ts  
r e s id e n ts , o r  o b ta in  th e m  u n d e r  a n  
a g r e e m e n t  d e s c r ib e d  In  (4 8 3 .7 5 (h ) o f  
t h is  p a r t .  T h e  f a c i l i t y  m a y  p e r m it  u n l i ­
ce n s e d  p e rs o n n e l to  a d m in is te r  d ru g s  i f  
S t a t e  la w  p e rm its , b u t  o n ly  u n d e r  th e  
g e n e ra l s u p e rv is io n  o f  a  l ic e n s e d  n u rse .

(a )  P rocedures. A  f a c i l i t y  m u s t  p r o ­
v id e  p h a r m a c e u t ic a l  s e rv ice s  ( I n c lu d ­
in g  p ro ce d u re s  t h a t  a ssu re  th e  a c c u r a te  
a c q u ir in g ,  re c e iv in g , d is p e n s in g , a n d  
a d m in is te r in g  o f  a l l  d ru g s  a n d  
b lo lo g lc a ls )  to  m e e t th e  n e e d s  o f  e a ch  
re s id e n t.

( b )  Se nd e e  co n s u lta t io n . T h o  f a c i l i t y  
m u s t  e m p lo y  o r  o b ta in  th o  s e rv ice s  o f  a 
l ic e n s e d  p h a r m a c is t  w h o —

(1 ) P ro v id e s  c o n s u l t a t io n  o n  a ll  a s ­
p e c ts  o f  th e  p r o v is io n  o f  p h a r m a cy  
s e rv ice s  in  th e  f a c i l i t y ;

(2 ) E s ta b l is h e s  a  s y s te m  o f  re co rd s  o f  
r e c e ip t  a n d  d is p o s i t io n  o f  a l l  c o n t r o l le d  
d ru g s  in  s u f f i c ie n t  d e ta i l  to  e n a b le  a n  
a c c u r a t e  r e c o n c i l ia t io n ;  a nd

(3 ) D e te r m in e s  t h a t  d r u g  re co rd s  a re  
in  o rd e r  a n d  t h a t  a n  a c c o u n t  o f  a l l  c o n ­
t r o l le d  d ru g s  Ib  m a in ta in e d  a n d  p e r i­
o d i c a l ly  r e c o n c ile d .

( c )  D ru g  regim en r e v ie w . (1 )  T h e  d ru g  
re g im e n  o f  e a ch  r e s id e n t  m u s t  bo re ­
v ie w e d  a t  le a s t  o n ce  a  m o n th  b y  a  l i ­
ce n s e d  p h a r m a c is t .

(2 ) T h e  p h a r m a c is t  m u s t  r e p o r t  a n y  
I r r e g u la r i t ie s  t o  th e  a t t e n d in g  p h y s i­
c ia n  a n d  th e  d ir e c to r  o f  n u r s in g , a n d  
th e s e  re p o r ts  m u s t  be a c te d  u p o n .

(d )  L a b e lin g  o f  d ru gs a n d  b lo lo g lc a ls . 
D r u g s  a n d  b lo lo g lc a ls  u se d  In  th e  f a c i l ­
i t y  m u s t  be la b e le d  In  a c c o r d a n c e  w ith  
c u r r e n t ly  a c ce p te d  p ro fe s s io n a l p r in ­
c ip le s ,  a n d  In c lu d e  th e  a p p r o p r ia te  a c ­
ce s s o ry  a n d  c a u t io n a r y  In s t r u c t io n s ,  
a n d  th e  e x p ira t io n  d a te  w h e n  a p p l ic a ­
b le .

(e )  S to r a g e  o f  d ru gs a n d  b lo lo g ic a ls .
(1 ) In  a c c o r d a n c e  w ith  S t a t e  a n d  F e d ­

e ra l la w s , th e  f a c i l i t y  m u s t  s to r e  a ll  
d ru g s  a n J  b lo lo g lc a ls  In  lo c k e d  c o m ­
p a r tm e n ts  u n d e r  p ro p e r  te m p e r a tu r e  
c o n t r o ls ,  a n d  p e r m it  o n ly  a u th o r iz e d  
p e rs o n n e l to  h a v e  a c ce s s  to  th e  k e y s .

(2 ) T h e  f a c i l i t y  m u s t  p ro v id e  se p a ­
r a te ly  lo c k e d , p e rm a n e n t ly  a ff ix e d  
c o m p a r tm e n ts  fo r  a to ra g o  o f  c o n t r o l le d  
d ru g s  llB te d  In  S c h e d u le  I I  o f  th e  C o m ­
p re h e n s iv e  D r u g  A b u se  P r e v e n t io n  a n d  
C o n t r o l  A c t  o f  1976 a n d  o t h e r  d ru g s  
s u b je c t  to  abu se , e x ce p t  w h e n  th e  fa c i l ­
i t y  useB s in g le  u n i t  p a ck a g e  d r u g  d is ­
t r ib u t io n  s y s te m s  In  w h ic h  th e  q u a n ­
t i t y  s to re d  is  m in im a l  a n d  a  m is s in g  
d ose  c a n  be re a d ily  d e te c te d .
(56 FR  48875. 8 e p l 26. 1991. os am ended  a t  57 
F R  43925. Sept. 23. 1992)

(4 8 3 .6 6  In fe c t io n  c o n t r o l.
T h e  f a c i l i t y  m u s t  e s ta b lis h  a n d  m a in ­

t a in  a n  In fe c t io n  c o n t r o l  p ro g ra m  d e ­
s ig n e d  to  p ro v id e  a sa fe . B a n lta r y .  a n d  
c o m fo r ta b le  e n v ir o n m e n t  a n d  t o  h e lp  
p re v e n t th e  d e v e lo p m e n t  a n d  t r a n s ­
m is s io n  o f  d isease  a n d  In fe c t io n .

(a )  In fe c tio n  co n tro l p ro g ram . T h o  fa ­
c i l i t y  m u s t  e s ta b lis h  a n  I n fe c t io n  c o n ­
t r o l  p ro g ra m  u n d e r  w h ic h  I t —
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(1 ) In v e s t ig a te s , c o n t r o ls ,  a n d  p re ­
v e n ts  In fe c t io n s  In  th e  f a c i l i t y ;

(2 ) D e c id e s  w h a t  p ro ce d u re s , s u c h  as 
Is o la t io n , s h o u ld  be a p p lie d  to  a n  In d i ­
v id u a l re s id e n t ; a n d

(3 ) M a in t a in s  a  re co rd  o f  In c id e n ts  
and  c o r r e c t iv e  a c t io n s  re la te d  to  In fe c ­
tio n s .

(b )  P rev e n tin g  sp read  o f  In fe c tio n . (1 ) 
W h e n  th e  In fe c t io n  c o n t r o l  p ro g ra m  d e ­
te rm in e s  t h a t  a  re s ld o n t  n ee d s Is o la ­
t io n  to  p re v e n t  th o  sp re ad  o f  In fe c t io n , 
the  f a c i l i t y  m u s t  Is o la te  th e  re s id e n t.

(2 ) T h e  f a c i l i t y  m u s t  p r o h ib i t  e m ­
p loyees w i t h  a  c o m m u n ic a b le  d isea se  
or In fe c te d  s k in  le s io n s  fro m  d ir e c t  
c o n t a c t  w i t h  re s id e n ts  o r  t h e ir  fo o d , If  
d ir e c t  c o n t a c t  w i l l  t r a n s m it  th e  d is ­
ease.

(3 ) T h e  f a c i l i t y  m u s t  re q u ire  s t a f f  to  
w ash th e ir  h a n d s  a f te r  e a ch  d i r e c t  re s i­
d e n t c o n t a c t  fo r  w h ic h  h a n d w a s h in g  la 
In d ica te d  b y  a c ce p te d  p ro fe s s io n a l 
p ra c t ice .

( c )  L in e n s . P e rs o n n e l m u s t  h a n d le , 
s to re , p ro ce ss , a n d  t r a n s p o r t  l in e n s  so  
as to  p re v e n t th o  sp re a d  o f  In fe c t io n .
(68 FR 48878, S ep t. 26, 1991. a s  am ended a t  57 
FR 43926. S ep t. 23. 1992)

(483.70 Physical environment.
T h e  r a c l l l t y  m u s t  be d e s ig n e d , c o n ­

s tru c te d . e q u ip p e d , a n d  m a in ta in e d  to  
p r o te c t  th e  h e a lth  a n d  s a fe ty  o f  re s i­
d en ts , p e rs o n n e l a n d  th e  p u b l ic .

(a )  L ife  s a f e t y  from  f ir e .  E x c e p t  a s  p ro ­
vided In  p a ra g ra p h  (a ) (1 )  o r  (a ) (3 )  o f  
th is  s e c t io n , th e  f a c i l i t y  m u s t  m e e t th e  
a p p lica b le  p ro v is io n s  o f  th e  1985 e d it io n  
o f th e  L i f e  S a fe ty  C o d e  o f  th e  N a t io n a l  
F ire  P r o t e c t io n  A s s o c ia t io n  (w h i c h  Is 
In co rp o ra te d  b y  re fe re n ce ). In c o r p o r a ­
t io n  o f  th e  1985 e d it io n  o f  th e  N a t io n a l  
F ire  P r o t e c t io n  A s s o c ia t io n 's  L i f e  8&fety C o d e  (p u b lis h e d  F e b r u a r y  7, 
1685; A N S I / N F P A )  w as a p p ro v e d  b y  tho  
D ir e c to r  o f  th e  F e d e ra l R e g is te r  In  a c ­
co rd a n ce  w ith  5 U .S .C .  552(a) a n d  1 C F R  
Part 51 t h a t  g o v e rn  th e  use o f  
In co rp o ra t io n s  b y  re fe re n ce .'

'T h e  Code Is availab le  for Inspection a t  the 
Office of th e  Federal R egister In form ation  
Center, room 0301. 1110 L S tro o t NW„ W ash­
ington, DC Copies m ay  be ob tained  from the 
National F lro  P ro tec tio n  Aonoclatlon, 
ua tte rym arch  P a rk , Quincy. MA 02200. If any 
changee In th is  code aro  a lso  to  be Incor­
porated by reference, a no tice  to  th a t  effect 
will bo publlnhed In th e  F koeral Reoibter .

(1 ) A  f a c i l i t y  Is co n s id e re d  to  be I 
c o m p l ia n c e  w ith  th is  r e q u ir e m e n t  > 
lo n g  as th e  f a c i l i t y —

(1) O n  N o v e m b e r  20, 1982, c o m p i le  
w ith  o r  w i t h o u t  w a iv e rs , w i t h  th o  r< 
q u lr e m e n ts  o f  th e  1967 o r  1973 e d l t lo i  
o f  th e  L i f e  S a f e t y  C o d e  a n d  c o n t ln u i  
to  r e m a in  In  c o m p l ia n c e  w i t h  th o i 
e d i t io n s  o f  th e  C o d e ; o r

(11) O n  M a y  9, 1988, c o m p i le d ,  w i th  < 
w it h o u t  w a iv e rs , w ith  th e  1981 e d lt lo  
o f  th e  L i f e  S a fe ty  C o d e  a n d  c o n t ln u i  
to  r e m a in  In  c o m p l ia n c e  w i th  t h a t  cd  
t lo n  o f  th e  C o d o .

(2 ) A f t e r  c o n s id e r a t io n  o f  S t a t e  bu 
v e y  a g e n cy  f in d in g s , H C F A  m a y  wal> 
s p e c if i c  p r o v is io n s  o f  th e  L i f e  S a fe ' 
C o d e  w h ic h ,  If  r ig id ly  a p p lie d  w o u ld  r 
s u i t  in  u n re a s o n a b le  h a r d s h ip  u p o n  tl 
f a c i l i t y ,  b u t  o n ly  I f  th e  w a iv e r  d o e s  m  
a d v e rs e ly  a f fe c t  th e  h e a lth  a n d  Bafei 
o f  re s id e n ts  o r  p e rs o n n e l.

(3 ) T h e  p ro v is io n s  o f  th e  L i f e  S a fe ' 
C o d e  d o  n o t  a p p ly  In  a  S t a t e  w hei 
H C F A  f in d s . In  a c c o r d a n c e  w i t h  a p p l 
ca b le  p ro v is io n s  o f  s e c t lo i .  
1 8 1 9 fd )(2 ) (B )( l l )  a n d  1 9 1 9 (d )(2 )(B ) ( l l )  .j 
th e  A c t ,  t h a t  a  f ire  a n d  s a fe ty  co d e  In 
posed  b y  S t a t e  la w  a d e q u a te ly  p r o t e c 1 
p a t ie n ts ,  r e s id e n ts  a n d  p e rs o n n e l I 
lo n g  te rm  ca re  fa c i l i t ie s .

(b )  E m erg en cy  p o w e r . (1 )  A n  erne 
g e n c y  e le c t r i c a l  p o w e r s y s te m  m u : 
s u p p ly  p ow e r a d e q u a te  a t  le a s t  f> 
l i g h t in g  a l l  e n tr a n c e s  a n d  e x its ;  e qu l 
m e n t  to  m a in t a in  th e  f ire  d e te c t lo  
a la r m , a n d  e x t in g u is h in g  s y s te m s ; ai 
l i fe  s u p p o r t  s y s te m s  In  th e  e v e n t  tl 
n o rm a l e le c t r ic a l  s u p p ly  Ib In te rru p t* '

(2 ) W h e n  lire  s u p p o r t  s y s te m s  a> 
u se d , t h e  f a c i l i t y  m u s t  p ro v ld o  erne 
g e n c y  e le c tr*  1 p ow e r w ith  a n  e n v  
g e n c y  g e n e r a to r  (o s  d c f in o d  In  N F«* 
99, H e a lt h  C a re  F a c i l i t ie s )  t h a t  Is I 
c a te d  o n  th e  p re m ise s .

( c )  S p a c e  a n d  eq u ip m en t. T h o  fa e lllt  
m u s t —

(1 ) P r o v id e  s u f f i c ie n t  s p a ce  ai 
e q u ip m e n t  In  d in in g ,  h e a lth  serv le t 
r e c re a t io n , a n d  p ro g ra m  a re a s  to  e 
a b le  s ta f f  to  p ro v id e  re s id e n ts  w it 
needed  s e rv ice s  as  re q u ire d  b y  tho- 
s ta n d a rd s  a nd  os Id e n tif ie d  In  em 
re s id e n t's  p la n  o f  ca re ; a n d

(2 ) M a in t a in  n il  e s s e n tia l m e c h a n ic s  
e le c t r ic a l ,  a n d  p a t ie n t  c a r e  e q u lp m c t  
In  safe  o p e r a t in g  c o n d it io n .  :

(d )  R es id en t room s. R e s id e n t  ro o n  
m u B t  be d e s ig n e d  a nd  e q u ip p e d  fo r  ud
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q u a le  n u r s in g  ca re , c o m f o r t ,  a n d  p r i ­
v a c y  o f  re u ld e n ts .

( ! )  B e d ro o m s  m u s t —
<l) A c c o m m o d a te  n o  m o re  th a n  fo u r  

re s id e n ts ;
<11) M e a s u re  a t  le a s t  00 sq u a re  fe e t 

p e r  re s id e n t  In  m u l t ip le  r e s id e n t  b e d ­
ro o m s , a n d  a t  le a s t  100 s q u a re  fe e t In  
B ln g le  re s id e n t  ro o m s ;

( l i l )  H a v e  d i r e c t  a c c e s s  to  a n  e x i t  c o r ­
r id o r ;

( I v )  B e  d e s ig n e d  o r  e q u ip p e d  to  a ssu re  
f u l l  v is u a l p r iv a c y  fo r  e a c h  re s id e n t ;

(v )  In  f a c i l i t i e s  I n i t i a l l y  c e r t i f ie d  
a f t e r  M a r c h  31, 1992, e x c e p t  In  p r iv a te  
r o o m s , e a ch  bed m u s t  h a v e  c e l l in g  s u s ­
p e n d e d  c u r t a in s ,  w h ic h  e x te n d  a ro u n d  
th e  bed  to  p ro v id e  t o t a l  v is u a l p r iv a c y  
In  c o m b in a t io n  w i th  a d ja c e n t  w a lls  a n d  
c u r t a in s ;

( v l )  H a v e  a t  le a s t  o n e  w in d o w  to  th e  
o u ts id e ; a n d  

( v l l )  H a v e  a  f lo o r  a t  o r  a b o v e  g ra d e  
le v e l.

(2 ) T h e  f a c i l i t y  m uBt p ro v id e  e a ch  
r e s id e n t  w i t h —

( I )  A  se p a ra te  bed  o f  p ro p e r  s ize  a n d  
h e ig h t  fo r  th e  c o n v e n ie n c e  o f  th e  re s i­
d e n t ;

( I I )  A  c le a n , c o m f o r ta b le  m a ttre s s ;
( I I I )  B e d d in g  a p p r o p r ia te  to  th e  

w e a th e r  a n d  c l im a t e ;  a n d
( l v )  F u n c t io n a l  f u r n i t u r e  a p p r o p r ia te  

to  th e  r e s id e n t 's  n e e d s , a n d  In d iv id u a l  
c lo s e t  s p a ce  In  th e  r e s id e n t 's  b e d ro o m  
w i t h  c lo th e s  r a c k s  a n d  sh e lv e s  a c c e s ­
s ib le  to  th e  re s id e n t .

(3 ) H C F A ,  o r  In  th e  ca s e  o f  a  n u r s in g  
f a c i l i t y  th e  s u rv e y  a g e n c y ,  m a y  p e r m it  
v a r ia t io n s  in  r e q u ir e m e n ts  s p e c if ie d  In  
p a ra g ra p h s  (d ) ( 1 )  ( I )  a n d  ( I I )  o f  t h is  s e c ­
t io n  r e la t in g  to  r o o m s  In  In d iv id u a l 
ca s e s  w h e n  th e  f a c i l i t y  d e m o n s tr a te s  In  
w r i t in g  t h a t  th e  v a r ia t io n s —

( I )  A re  In  a c c o r d a n c e  w ith  th e  s p e c ia l 
n e e d s  o f  th e  re s id e n ts ; a n d

( I I )  W i l l  n o t  a d v e rs e ly  a f fe c t  re s i­
d e n ts '  h e a lth  a n d  s a fe ty .

(e )  T o ile t  fa c i l i t ie s .  E a c h  re s id e n t  
r o o m  m u s t  be e q u ip p e d  w i th  o r  lo c a te d  
n e a r  t o i le t  a n d  b a t h in g  fa c i l i t ie s .

(O  R e s id e . t c a l l  s y s tem . T h e  n u rs e 's  
s t a t io n  m u B t  be e q u ip p e d  to  re ce iv e  
r e s id e n t  c a l ls  th r o u g h  a  c o m m u n ic a ­
t i o n  s y s te m  fro m —

(1 ) R e s id e n t  ro o m s ; a n d
(2 ) T o i l e t  a n d  b a th in g  f a c i l i t ie s .
( g )  D in in g  a n d  res id en t a c t iv it ie s . T h e  

f a c i l i t y  m u B t  p ro v id e  o ne  o r  m o re

ro o m s  d e s ig n a te d  fo r  r e s id e n t  d in in g  
a n d  a c t iv i t ie s .  T h e s e  ro o m s  m u s t—

(1 ) B e  w e ll l ig h te d ;
(2 )  B o  w e ll v e n t i la te d , w ith  non­

s m o k in g  a re a s  Id e n tif ie d ;
(3 ) B e  a d e q u a te ly  fu rn is h e d ; a n d
(4 ) H a v e  s u f f i c ie n t  s p a ce  to  a c c o m m o ­

d a te  a ll  a c t iv i t ie s .
( h )  O th er  e n v iro n m e n ta l co n d itio n s 

T h e  f a c i l i t y  m u s t  p ro v id e  a  sa fe , f u n c ­
t io n a l .  s a n ita r y , a n d  c o m f o r ta b le  e n v i­
r o n m e n t  fo r  th e  re s id e n ts , s ta f f  a n d  the  
p u b l ic .  T h e  f a c i l i t y  m u s t —

(1 ) E s t a b l i s h  p ro ce d u re s  to  e n su re  
t h a t  w a te r  Is  a v a i la b le  to  e s s e n tia l 
a re a s  w h e n  th e re  Is a  lo s s  o f  n o rm a l 
w a te r  s u p p ly ;

(2 )  H a v e  a d e q u a te  o u ts id e  v e n t i la t io n  
b y  m e a n s  o f  w in d o w s , o r  m e c h a n ic a l  
v e n t i la t io n ,  o r  a  c o m b in a t io n  o f  the  
tw o ;

(3 )  E q u ip  c o r r id o r s  w i th  f i r m ly  so- 
c u r e d  h a n d r a i ls  o n  e a c h  s id e ; a n d

(4 )  M a in t a in  a n  e f fe c t iv e  p e s t c o n t r o l  
p ro g ra m  so t h a t  th e  f a c i l i t y  1b free  o f  
p e s ts  a n d  ro d e n ts .
156 F R  48816, Bept. 26, 1891, aa am endod a t  67 
F R  43925. 8 e p t. 23. 19921

1 4 83 .75  L e v e l A  re q u ir e m e n t : A d m in is ­
t r a t io n .

A  f a c i l i t y  m u s t  b e  a d m in is te r e d  In  a 
m a n n e r  t h a t  e n a b le s  i t  to  use i t s  re ­
s o u r c e s  e f fe c t iv e ly  a n d  e f f i c ie n t ly  to  
a t t a in  o r  m a in t a in  th e  h ig h e s t  p r a c ­
t i c a b le  p h y s ic a l ,  m e n ta l ,  a n d  
p e y c h o s o c la l w e ll-b e in g  o f  e a ch  re s i­
d e n t .

( a )  Licensure. A  f a c i l i t y  m u s t  be  l i ­
ce n s e d  u n d e r  a p p l ic a b le  S t a t e  a n d  lo c a l 
la w .

(b )  C o m p lia n ce  w ith  F e d e r a l S t a t e ,  an d  lo c a l  la w s  a n d  p r o fe ss io n a l sta n d a rd s . 
T h e  f a c i l i t y  m u s t  o p e ra te  a n d  p ro v id e  
s e rv ice s  In  c o m p l ia n c e  w ith  a l l  a p p l ic a ­
b le  F e d e ra l, S t a t e ,  a n d  lo c a l  la w s , re g ­
u la t io n s ,  a n d  co d e s , a n d  w i th  a c ce p te d  
p ro fe s s io n a l s ta n d a rd s  a n d  p r in c ip le s  
t h a t  a p p ly  to  p ro fe s s io n a ls  p ro v id in g  
s e rv ice s  in  s u c h  a  f a c i l i t y .

( c )  R e la t io n sh ip  to  o th er  H H S  r e g u la ­
tio n s . In  a d d it io n  to  c o m p l ia n c e  w ith  
th e  re g u la t io n s  se t fo r th  In  th is  s u b ­
p a r t , f a c i l i t ie s  a re  o b lig e d  to  m e e t  th e  
a p p l ic a b le  p ro v is io n s  o f  o th e r  H H S  re g ­
u la t io n s .  I n c lu d in g  b u t  n o t  l im i t e d  to  
th o s e  p e r tu tn in g  to  n o n d is c r im in a t io n  
o n  th e  b as is  o f  ra ce , c o lo r ,  o r  n a t io n a l  
o r ig in  (45 C F R  p a r t  80); n o n d ls c r lm ln a -
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H o n  on  th o  b a s is  o f  h a n d ic a p  (45 C F R  
p art 84); n o n d is c r im in a t io n  o n  th e  
basis o f  age  (45 C F R  p a r t  91); p r o te c t io n  
o f h u m a n  s u b je c ts  o f  re s e a rch  (45 C F R  
p a rt 46); a n d  fra u d  a n d  a bu se  (42 C F R  
p a rt 455), A l th o u g h  theBe  re g u la t io n s  
are n o t  in  th e m s e lv e s  co n s id e re d  re ­
q u ire m e n ts  u n d e r  th is  p a r t ,  t h e ir  v io la ­
tio n  m a y  r e s u lt  in  th e  te r m in a t io n  o r  
euspenslon  o f, o r  th e  re fu s a l to  g r a n t  o r  
co n t in u e  p a y m e n t  w i t h  F e d e ra l fu n d s .

(d )  G o v ern in g  b o d y . (1 )  T h e  f a c i l i t y  
m u s t h av e  a  g o v e rn in g  b o d y , o r  d es­
ig n a te d  p e rso n s  f u n c t io n in g  a s  a  g o v ­
e rn in g  b o d y , t h a t  is  le g a l ly  re sp o n s ib le  
for e s ta b lis h in g  a n d  im p le m e n t in g  p o l i­
c ie s  re g a rd in g  th e  m a n a g e m e n t  a n d  op-

. e ra tio n  o f  th e  f a c i l i t y ;  a n d
(2 ) T h e  g o v e rn in g  b o d y  a p p o in ts  th e  

a d m in is t r a to r  w h o  lo ­
l l )  L ic e n s e d  b y  th e  S t a t e  w h ere  l i ­

ce n s in g  Is re q u ire d ; a n d
(I I )  R e s p o n s ib le  fo r  m a n a g e m e n t  o f  

the  f a c i l i t y .
(e )  R eq u ired  tra in in g  o f  n u rsin g  a id es—

(1) D e /ln il lo n j.L icen sed  h ea lth  p ro fe ss io n a l m e a n s  a 
p h y s ic ia n ; p h y s ic ia n  a s s is ta n t ;  n u rse  
p r a c t i t io n e r ; p h y s ic a l ,  s p e e ch , o r  o c c u ­
p a tio n a l th e r a p is t ;  p h y s ic a l o r  o c c u p a ­
t io n a l th e ra p y  a s s is ta n t ;  re g is te re d  
p ro fe ss io n a l n u rs e ; l ic e n s e d  p r a c t i c a l  
nurse; o r  l ice n s e d  o r  c e r t i f ie d  B o c la l 
w orker.N urse a id e  m e a n s  a n y  In d iv id u a l p ro ­
v id in g  n u rs in g  o r  n u r s in g -r e la te d  se rv ­
ice s to  re s id e n ts  In  a  f a c i l i t y  w h o  Is n o t  
a  lice n s e d  h e a lth  p ro fe s s io n a l, a  re g ­
iste red  d ie t i t ia n ,  o r  s o m e o n e  w h o  v o l­
u n te e rs to  p ro v id e  s u c h  s e rv ice s  w i th ­
o u t  pay.

(2 ) G en era l ru le . A  f a c i l i t y  m u B t n o t  
u se  a n y  In d iv id u a l  w o r k in g  In  th e  f a c i l ­
i ty  aa a  n u r s e  a id e  fo r  m o r e  t h a n  4 
m o n th s ,  o n  a  f u l l - t im e  b a s is ,  u n le s s :

( I )  T h a t  In d iv id u a l Is c o m p e te n t  to  
prov ide  n u r s in g  a n d  n u r s in g  re la te d  
serv ices; a n d

(I IK A )  T h a t  In d iv id u a l h a s  co m p le te d  
a t r a in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p rog ra m , o r  a  c o m p e te n c y  e v a lu a t io n  
p rog ra m  a p p ro v e d  b y  th e  S t a t e  as 
m e e tin g  th e  r e q u ir e m e n ts  o f  $$483,151-
483.154 o f  th is  p a r t ;  o r

( B )  T h a t  In d iv id u a l h a s  been  deem ed  
or d e te rm in e d  c o m p e to n t  as p ro v id e d  
in  1483.150 (a )  a n d  (b ) .

(3 ) N on -p erm an en t em p lo y ees . A  f a c i l ­
ity  m u s t  n o t  use  o n  a  te m p o r a r y , per

d ie m , le a se d , o r  a n y  b a s is  o th e r  th a n  i 
p e r m a n e n t  e m p lo y e e  a n y  In d lv ld u a  
w h o  d oe s n o t  m e e t  th e  r e q u ir e m e n ts  I: 
p a ra g ra p h s  (o ) (2 ) ( I )  a n d  ( I I )  o f  t i l ls  s e c  
t lo n .

(4 ) C o m p eten cy . A  f a c i l i t y  m u s t  no ' 
use a n y  In d iv id u a l w h o  h a s  w o rk e d  Ics' 
th a n  4 m o n th s  as a  n u rs e  a id o  In  th e  
f a c i l i t y  u n le s s  th e  In d iv id u a l—

(I )  Is  a  f u l l - t im e  e m p lo y e e  In  a  B t a t e  
a p p ro v e d  t r a in in g  a n d  c o m p e t e n c  
e v a lu a t io n  p ro g ra m ;

( I I )  H a s  d e m o n s tr a te d  co m p o te n c -  
th r o u g h  s a t is fa c to r y  p a r t i c ip a t io n  In  t 
S ta te -a p p ro v e d  n u rs e  a id e  t r a in in g  am  
c o m p e te n c y  e v a lu a t io n  p ro g ra m  o 
c o m p e te n c y  e v a lu a t io n  p r o g r a m ; o r

( I I I )  H a s  been  d e e m e d  o r  d e te rm in e ' 
c o m p e te n t  a s  p ro v id e d  In  $483,150 (a  
a n d  (b ) .

(5 ) R e g is try  v e r if ic a t io n . B e fo ro  a llo w  
In g  a n  In d iv id u a l to  Berve  a s a n urs ' 
a id e , a  f a c i l i t y  m u s t  re ce iv e  r e g l s t r  
v e r i f i c a t io n  t h a t  th e  In d iv id u a l  ha 
m e t  c o m p e te n c y  e v a lu a t io n  r e q u in  
m e n ts  u n le s s —

(I )  T h e  In d lv ld u a ) Is a  f u l l - t im e  e m  
p lo y ce  In  a  t r a in in g  a n d  co m p e te n t"  
e v a lu a t io n  p ro g ra m  a p p ro v e d  by  th  
B ta t e :  o r

( I I )  T h e  In d iv id u a l c a n  p ro v e  th a t  h 
o r  sh e  h a s  r e c e n t ly  s u c c e s s fu l ly  co m  
p lc te d  a  t r a in in g  a n d  c o m p e te n c y  cv a ! 
u a t lo n  p ro g ra m  o r  c o m p e te n c y  eva lui- 
t lo n  p ro g ra m  a p p ro v e d  b y  th e  S t a t  
a n d  h a s  n o t  y e t  been In c lu d e d  In th  
r e g is t r y . F a c i l i t ie s  m u s t  fo llo w  u p  I 
e n s u re  t h a t  s u c h  a n  In d iv id u a l  a c tu u l l  
b e co m e s  re g is te re d .

( 6) M u lt i-S ta te  reg istry  v e r if ic a t io n . H< 
fore  a llo w in g  a n  In d iv id u a l to  serve  u 1 
a n u rs e  a id e , a f a c i l i t y  m u s t  se e k  In fo i I 
m a t lo n  fro m  e v e ry  S t a t e  re g is try  
ta b l ls h e d  u n d e r  s e c t io n s  181. (e ) (2 ) (A )  o 
1 9 1 9 (e )(2 )(A ) o f  th e  A c t  th e  f a c i l i t y  ht 
lle v e s  w i l l  in c lu d e  in fo r m a t io n  o n  th  
In d iv id u a l .

(7 ) R e q u ire d  r e tra in in g . If , s in c e  a n  in  
d lv ld u a l ’s  m o s t  r e c e n t  c o m p le t io n  o f  . 
t r a in in g  a n d  c o m p e te n c y  e v a lu a t lm  
p ro g ra m , th e re  h a s  been a  co n t tn u o u . 
p e r io d  o f  24 c o n s e c u t iv e  m o n th s  d u r lm  
n o n e  o f  w l . lc h  th e  In d iv id u a l prov ide- 
n u r s in g  o r  n u rs in g -re la te d  s e rv ice s  fo 
m o n e ta r y  co m p e n s a t io n , th e  In d lv ld u a  
m u B t  c o m p le te  a new  t r a in in g  a n d  co m  
p e te n cy  e v a lu a t io n  p ro g ra m  o r  a  nex 
c o m p e te n c y  e v a lu a t io n  p ro g ra m ,
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(8) R e g u la r  in -s e r v ic e  e d u c a tio n . T h o  
f a c i l i t y  m u s t  c o m p le te  a  p e r fo rm a n ce  
re v ie w  o f  e v e ry  n u rs e  a id e  a t  le a s t  o n c e  
e v e ry  12  m o n th s ,  a n d  m u s t  p ro v id e  r e g ­
u la r  In -s e rv ice  e d u c a t io n  b a se d  o n  th e  
o u t c o m e  o f  th e s e  re v ie w s . T h e  ln -s e rv -  
Ice  t r a in in g  m u s t —

(1) B e  s u f f i c ie n t  to  e n s u re  th e  c o n ­
t in u in g  c o m p e te n c e  o f  n u rs e  a id e s , b u t  
m u s t  be n o  le s s  th a n  12  h o u r s  p e r  y e a r ;

( I I )  A d d re s s  a re a s  o f  w e a k n e ss  a s  d e ­
te r m in e d  In  n u rs e  a id e s ' p e r fo rm a n ce  
re v ie w s  a n d  m a y  a d d re ss  th e  s p e c ia l 
n e e d s  o f  re s id e n ts  a s  d e te r m in e d  b y  th e  
f a c i l i t y  s ta f f ; a n d

( I I I )  F o r  n u r s e  a id e s  p r o v id in g  s e rv ­
ic e s  to  In d iv id u a ls  w i t h  c o g n it iv e  Im ­
p a ir m e n ts , a lo o  a d d re ss  th e  c a r e  o f  th e  
c o g n it iv e ly  Im p a ire d .

( D  P r o f ic ie n c y  o f  N u rse  a id e s . T h e  fa ­
c i l i t y  m u s t  e n s u re  t h a t  n u rs e  a id e s  a re  
a b le  to  d e m o n s t r a te  c o m p e te n c y  In  
s k i l l s  a n d  t e c h n iq u e s  n e ce s s a ry  to  c a r e  
fo r  re s id e n ts ' n e e d s , a s  Id e n t if ie d  
th r o u g h  r e s id e n t  a s s e s s m e n ts , a n d  d e ­
s c r ib e d  In  th e  p la n  o f  ca re .

(g )  S t a f f  q u a lif ic a t io n s .  (1 )  T h e  f a c i l i t y  
m u B t  e m p lo y  o n  a  f u l l - t im e ,  p a r t - t im e  
o r  c o n s u l t a n t  b a s is  thOBe p ro fe s s io n a ls  
n e ce ss a ry  to  c a r r y  o u t  th e  p ro v is io n s  
o f  th e se  re q u ir e m e n ts .

(2 ) P r o fe s s io n a l ,  s t a f f  m u s t  be l i ­
ce n s e d . c e r t i f ie d ,  o r  re g is te re d  In  a c ­
c o r d a n c e  w i t h  a p p l lc a b lo  S t a t e  la w s .

(h )  U se o f  o u ts id e  re so u rces . (1 ) I f  th e  
f a c i l i t y  d o e s  n o t  e m p lo y  a  q u a l if ie d  
p ro fe s s io n a l p e rs o n  to  f u r n is h  a  s p e c if i c  
s e rv ice  t o  b e  p ro v id e d  b y  th e  f a c i l i t y ,  
th e  f a c i l i t y  m u s t  h a v e  t h a t  s e rv ice  f u r ­
n is h e d  to  r e s id e n ts  b y  a  p e rs o n  o r  a g e n ­
c y  o u ts id e  th e  f a c i l i t y  u n d e r  a n  a r ­
r a n g e m e n t  d e s c r ib e d  in  s e c t io n  I861 (w ) 
o f  th e  A c t  o r  a n  a g re e m e n t  d e s c r ib e d  In  
p a ra g ra p h  ( n ) ( 2)  o f  t h is  s e c t io n .

(2 ) A r r a n g e m e n ts  o s  d e s c r ib e d  In  s e c ­
t io n  1861(w) o f  th e  A c t  o r  a g re e m e n ts  
p e r ta in in g  to  s e r v ic e s  fu r n is h e d  b y  o u t ­
s id e  re s o u rce s  m u s t  s p e c ify  In  w r it in g  
t h a t  th e  f a c i l i t y  a s s u m e s  r e s p o n s ib i l i ty  
fo r—

(I )  O b ta in in g  s e rv ice s  t h a t  m e e t p r o ­
fe ss io n a l o ta n d a rd s  a n d  p r in c ip le s  t h a t  
a p p ly  to  p ro fe s s io n a ls  p ro v id in g  s e rv ­
ice s  In  B u ch  a  f a c i l i t y ;  a nd

(I I )  T h e  t im e l in e s s  o f  th o  se rv ice s .
(1 ) M ed ic a l d ir e c to r . (1 )  T h e  f a c i l i t y  

m u s t  d e s ig n a te  a  p h y s ic ia n  to  se rv e  as 
m e d ic a l d ir e c to r .

(2 )  T h e  m e d ic a l  d ir e c to r  Is re s p o n ­
s ib le  fo r—

( I )  Im p le m e n ta t io n  o f  r e s id e n t  ca re  
p o l ic ie s ; a n d

( I I )  T h e  c o o r d in a t io n  o f  m e d ic a l  ca re  
In  th e  f a c i l i t y .

(J )  L e v e l B  r e q u ir e m e n t ;  L a b o r a to r y  
se rv ice s . (1 )  T h e  f a c i l i t y  m u s t  p ro v id e  
o r  o b ta in  la b o r a to r y  s e rv ice s  to  m e e t 
th e  needB o f  I ts  re s id e n ts . T h e  f a c i l i t y  
Ib re s p o n s ib le  fo r  th e  q u a l i t y  a n d  t im e ­
lin e s s  o f  th e  s e rv ice s .

(1 ) I f  th e  f a c i l i t y  p ro v id e s  I ts  o w n  la b ­
o r a to r y  s e rv ice s , th e  B c r v ic c B  m u s t  
m e e t  th e  a p p l ic a b le  r e q u ir e m e n ts  ror 
la b o ra to r ie s  s p e c if ie d  In  p a r t  493 o f  th is  
c h a p te r .

( I I )  I f  th e  f a c i l i t y  p ro v id e s  b lo o d  b a n k  
a n d  t r a n s fu s io n  s e rv ice s , I t  m u s t  m e e t 
th e  a p p l ic a b le  r e q u ir e m e n ts  fo r  la b o ra ­
to r ie s  s p e c if ie d  In  p a r t  493 o f  t h is  c h a p ­
te r .

( I I I )  I f  th e  la b o ra to r y  ch o o s e s  t o  re fer 
s p e c im e n s  fo r  t e s t in g  to  a n o th e r  la b ­
o r a to r y . th e  re fe r ra l la b o r a to r y  m u B t 
be  c e r t i f ie d  In  th e  a p p ro p r ia te  s p e c ia l­
t ie s  a n d  s u b s p e c ia lt ie s  o f  s e rv ice s  In 
a c c o r d a n c e  w i t h  th e  r e q u ir e m e n ts  o f 
p a r t  493 o f  t h is  c h a p te r .

( I v )  I f  th e  f a c i l i t y  dooB  n o t  p ro v id e  
la b o ra to r y  s e rv ice s  o n  s i te .  I t  m u s t  
h a v e  a n  a g re e m e n t  to  o b t a in  these 
s e rv ice s  f r o m  a  la b o r a to r y  t h a t  m e e ts  
th e  a p p l ic a b le  r e q u ir e m e n ts  o f  p a r t  493 
o f  t h is  c h a p te r .

(2 )  T h e  f a c i l i t y  m u s t —
( I )  P r o v ld o  o r  o b ta in  la b o r a to r y  se rv ­

ic e s  o n ly  w h e n  o rd e re d  b y  th e  a t te n d ­
in g  p h y B lc la n ;

( I I )  P r o m p t ly  n o t i f y  t h e  a t te n d in g  
p h y s lc a n  o f  th o  f in d in g s ;

( I I I )  A s s is t  th e  r e s id e n t  in  m a k in g  
t r a n s p o r ta t io n  a r r a n g e m e n ts  t o  and 
fro m  th e  s o u r c e  o f  s e rv ice , I f  th e  re si­
d e n t  needs a s ls ta n c e ; a n d

( l v )  F i l e  In  th e  re s id e n t 's  c l in i c a l  
r e co rd  la b o r a to r y  r e p o r ts  t h a t  are 
d a te d  a n d  c o n t a in  th e  n a m e  a n d  a d ­
d re ss  o f  th e  te s t in g  la b o ra to r y .

( k )  R a d io lo g y  a n d  o th e r  d ia g n ostic  
s e rv ice s . (1 ) T h e  f a c i l i t y  m u s t  p ro v id e  or 
o b ta in  ra d io lo g y  a n d  o th e r  d ia g n o s t ic  
s e rv ice s  to  m e e t th e  n ee d s o f  I ts  re si­
d e n ts . T h e  f a c i l i t y  la re s p o n s ib le  foe 
th e  q u a l i t y  a n d  t im e lin e s s  o f  th e  serv-

(1 ) I f  th e  f a c i l i t y  p ro v id e s  I t s  o w n  d i­
a g n o s t ic  s e rv ice s , th e  e e rv lce e  rnu» 
m e e t  th e  a p p l ic a b le  c o n d i t io n s  o f  P * * '
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t l c lp a t lo n  fo r  h o s p ita ls  c o n ta in e d  in  
§ 482.26 o f  th is  s u b c h a p te r .

( I I )  I f  th e  f a c i l i t y  d o e s  n o t  p ro v id e  I ts  
ow n d ia g n o s t ic  s e rv ice s , I t  m u s t  h a v e  
a n  a g re e m e n t  to  o b ta in  th e s e  s e rv ice s  
fro m  a  p ro v id e r  o r  s u p p l ie r  t h a t  la a p ­
proved  to  p ro v id e  th e s e  s e rv ice s  u n d e r  
M e d ica re .
(2) T h e  f a c i l i t y  m u s t —
( ! )  P r o v id e  o r  o b ta in  ra d io lo g y  a n d  

o th e r  d ia g n o s t i c  s e rv ice s  o n ly  w h e n  o r ­
dered b y  th e  a t te n d in g  p h y s ic ia n ;

( I I )  P r o m p t ly  n o t i f y  th e  a t te n d in g  
p h y s ic ia n  o f  th e  f in d in g s ;

(I I I )  A s s is t  th e  re s id e n t  in  m a k in g  
t r a n s p o r ta t io n  a r ra n g e m e n ts  to  a n d  
from  th e  s o u r c e  o f  s e rv ice . I f  th e  re s i­
d e n t n ee d s a s s is ta n c e ; a n d

(lv )  F i l e  In  th e  r e s id e n t 's  c l i n i c a l  
re cord  s ig n e d  a n d  d a te d  r e p o r ts  o f  x -  
ray  a n d  o th e r  d ia g n o s t i c  se rv ice s .

(1) C lin ic a l reco rd s . (1 ) T h e  f a c i l i t y  
m u s t m a in ta in  c l i n i c a l  re co rd s  o n  e a ch  
re s id e n t In  a c c o r d a n c e  w ith  a c c e p te d  
p ro fe ss io n a l s ta n d a r d s  a n d  p r a c t i c e s  
th a t  are—

(1) C o m p le te ;
(I I )  A c c u r a t e ly  d o c u m e n te d ;
(I I I )  R e a d i ly  a c c e s s ib le ;  a n d  
(Iv ) S y s t e m a t i c a l ly  o rg a n iz e d .
(2 ) C l i n i c a l  r e c o r d s  m u s t  be r e ta in e d  

for—
(I ) T h e  p e r io d  o f  t im e  re q u ire d  b y  

S ta te  la w ; o r
(I I )  F iv e  y e a rs  f r o m  th e  d a te  o f  d is ­

charge  w h en  th e re  Ib n o  re q u ir e m e n t  In  
S ta te  la w ; o r

(I II ) F o r  a  m in o r ,  th re e  y e a rs  a f te r  a 
resident re a ch e s  le g a l a ge  u n d e r  S t a t e  
law.

(3) T h e  f a c i l i t y  m u s t  s a fe g u a rd  c l i n i ­
ca l re co rd  In fo r m a t io n  a g a ln o t  loss, d e ­
s tru c tio n , o r  u n a u th o r iz e d  UBe;

(4) T h e  f a c i l i t y  m u s t  k e e p  c o n f id e n ­
tia l a ll In fo r m a t io n  c o n ta in e d  In  th e  
resident's re co rd s , re g a rd le ss  o f  th e  
form o r s to ra g e  m e th o d  o f  th e  re co rd s , 
except w h en  re le a se  Is re q u ire d  b y -

ID  Transfer to another health care 
Institution;

(I I ) La w ;
d l l )  T h ir d  p a r ty  p a y m e n t  c o n t r a c t ;  or
d v ) T h e  re s id e n t.
(5) T h o  c l i n i c a l  re co rd  m u s t  c o n t a in —
(I) S u f f ic ie n t  I n fo r m a t io n  to  Id e n t ify

re s id e n t;
<ll) A  re co rd  o f  th o  re s id e n t's  asse ss­

ments;

(111) T h e  p la n  o f  ca re  a n d . B e rv lc  
p ro v id e d ;

( I v )  T h e  r e s u lts  o f  a n y  p re a d m lB s li 
s c r e e n in g  c o n d u c te d  b y  th e  S t a t e ;  ai 

( v )  P ro g re s s  n o te s .
(m )  D isa ste r  a n d  em erg en cy  p rep a re  n ess . (1 ) T h o  f a c i l i t y  m u s t  h a v e  d e t a i l 1 

w r it t e n  p la n s  a n d  p ro ce d u re s  to  m e  
a l l  p o te n t ia l  e m e rg e n c ie s  a n d  d lsa  
te rs , s u c h  a s  fire , severe  w e a th e r , ai 
m is s in g  re s id e n ts .

(2 )  T h e  f a c i l i t y  m u s t  t r a in  a l l  e r 
p lo y ce s  In e m e rg e n cy  p ro ce d u re s  w ht 
th e y  b e g in  to  w o rk  In  th e  f a c i l i t y ,  pei 
o d l c a l ly  re v ie w  th e  p ro ce d u re s  w i t h  e 
I s t ln g  s ta f f , a n d  c a r r y  o u t  unannounc<  
s t a f f  d r i l ls  u s in g  th o s e  p ro ce d u re s .

( n )  T ra n sfer  a g reem en t. (1 )  In  a c c o r  
a n c e  w i th  s e c t io n  1861(1) o f  th e  A c t ,  t l  
f a c i l i t y  (o th e r  th a n  a  n u r s in g  f a c l l l l  
w h ic h  Is lo c a te d  in  a  S t a t e  o n  a n  Ii 
d la n  re s e r v a t io n ) m u s t  h a v o  In  e f fe c t  
w r i t te n  t r a n s fe r  a g re e m e n t  w i t h  o n e  < 
m o re  h o s p ita ls  a p p ro v e d  fo r  p a r t l c lp :  
t lo n  u n d e r  th e  M e d ic a re  a n d  M e d ic a l  
p ro g ra m s  t h a t  re a s o n a b ly  a s s u r i 
t h a t —

(I )  R e s id e n ts  w il l  be tra n s fe rre d  fro i 
th e  f a c i l i t y  to  th e  h o s p ita l,  a n d  c i  
s u re d  o f  t im e ly  a d m is s io n  to  th e  ho: 
p l t a l  w h e n  t r a n s fe r  Is m e d i c a l ly  appr< 
p r la t c  as  d e te rm in e d  by  th e  a t tn n d ln  
p h y s ic ia n ;  a n d

( I I )  M e d ic a l a n d  o th e r  ln fo r m a t lm  
n e e d ed  fo r  c a r e  a n d  t r e a tm e n t  o f  resi 
d e n ts , a n d , w h e n  th e  t r a n s fe r r in g  f a d l  
l t y  d e e m s  I t  a p p r o p r ia te , fo r  d c te r m ln  
In g  w h e th e r  s u ch  re s id e n ts  c a n  be adt 
q u a te ly  c a r e d  fo r  In  a  le ss  e x p e n s lv  
s e t t in g  th a n  e ith e r  th e  f a c i l i t y  o r  th  
h o s p ita l ,  w i l l  be e x ch a n g e d  b e tw e e n  tin  
I n s t i t u t io n s .

(2 ) T h e  f a c i l i t y  Is co n s id e re d  to  hav> 
a  t ra n s fe r  a g r e e m e n t  in  e f fe c t  If th e  In 
c l l i t y  h a s  a t te m p te d  In g o o d  f a ith  l> 
e n te r  In to  a n  a g re e m e n t  w i th  a  ho.s 
p lta l  s u f f i c ie n t ly  c lo s e  to  th e  fue l It t\ 
to  m a k e  t r a n s fe r  fe as ib le .

(0 )  Q u a lity  assessment an d  a ss u ra n c e  
(1 ) A  f a c i l i t y  m u s t  m a in ta in  a  q u a l i ty  
a s s e s s m e n t a n d  a s s u ra n ce  c o m m it t e r  
c o n s is t in g  o f -

(1 ) T h e  d ir e c t o r  o f  n u rs in g  se rv ice s ;
( I I )  A  p h y s ic ia n  d e s ig n a te d  by  th e  fa 

c l l i t y ;  a n d
( I I I )  A t  le a s t  3 o th e r  m e m b e rs  o f  th e  

f a c i l i t y 's  s ta f f
(2 )  T h e  q u a l i t y  a s s e s s m e n t a n d  u s s u r  

a n ce  c o m m it t e e —
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(1 ) M e e ts  a t  le a s t  q u a r te r ly  to  Id e n ­
t i f y  Issue s w i t h  r e s p e c t  to  w h ic h  q u a l­
i t y  a s s e s s m e n t a n d  a s s u ra n ce  a c t iv i t ie s  
a re  n e ce B sa ry ; a n d

(11) D e v e lo p s  a n d  im p le m e n t s  a p p ro ­
p r ia te  p la n s  o f  a c t io n  to  c o r r e c t  Id e n t i­
fie d  q u a l i t y  d e f ic ie n c ie s .

(3 ) A  S t a t e  o r  th o  S e c r e t a r y  m a y  n o t  
re q u ire  d is c lo s u r e  o f  th e  re co rd s  o f  
s u c h  c o m m it t e e  e x c e p t  In  b o  fa r  os  
s u c h  d is c lo s u r e  Ib r e la te d  to  th e  c o m ­
p lia n c e  o f  s u c h  c o m m it t e e  w i t h  th e  re ­
q u ir e m e n ts  o f  t h is  s e c t io n .

(4 ) G o o d  fa i t h  a t t e m p t s  b y  th e  c o m ­
m it t e e  to  Id e n t i fy  a n d  c o r r e c t  q u a l i t y  
d e f ic ie n c ie s  w i l l  n o t  be  used a s  a  b as is  
fo r  s a n c t io n s .

(p )  D isc lo su re  o f  o w n e rsh ip . (1 )  T h e  fa ­
c i l i t y  m u s t  c o m p ly  w i th  th e  d is c lo s u r e  
re q u ir e m e n ts  o f  $$>120,206 a n d  455.104 o f  
t h is  c h a p te r .

(2 ) T h e  f a c i l i t y  m u s t  p ro v id e  w r it te n  
n o t i c e  to  th e  S t a t e  a g e n c y  re s p o n s ib le  
fo r  l i c e n s in g  th e  f a c i l i t y  a t  th e  t im e  o f  
ch a n g e . I f  a  c h a n g e  o c c u r s  In ­

t i )  P e rs o n s  w i t h  a n  o w n e r s h ip  o r  c o n ­
t r o l  In te re s t , a s  d e f in e d  in  11420.201 a n d  
455.101 o f  t h is  c h a p te r ;

( I I )  T h e  o f f ic e r s , d ir e c to r s ,  a g e n ts , o r  
m a n a g in g  e m p lo y e e s ;

( I I I )  T h e  c o r p o r a t io n ,  a s s o c ia t io n , o r  
o th e r  c o m p a n y  re s p o n s ib le  fo r  th e  
m a n a g e m e n t  o f  th e  f a c i l i t y ;  o r

( lv )  T h e  f a c i l i t y ' s  a d m in is t r a t o r  o r  
d ir e c to r  o f  n u r s in g .

(3 ) T h e  n o t i c e  s p e c if ie d  In  p a ra g ra p h  
(p ) (2 )  o f  t h is  s e c t io n  m u s t  I n c lu d e  th e  
id e n t i t y  o f  e a c h  n e w  in d iv id u a l  o r  c o m ­
p a n y .
[56 PR 48877, S ep t. 28. 1901, a s  am ended a t  66 
P R  48918, Sep t. 20. 1991; 67 FR  7136, Feb. 28. 
1992; 57 FR  43926, S ep t. 23. 1992)

S u b p a r t  C —P r e a d m i s s i o n  S c r e e n ­
i n g  a n d  A n n u a l  R e v i e w  o f  
M e n t a l l y  III a n d  M e n t a l l y  R e ­
t a r d e d  I n d i v i d u a l s

SOURCE: 57 F R  56506, Nov. 30. 1992, unloBs 
o therw ise  noted.

(4 8 3 .1 0 0  B u l l .
T h e  r e q u ir e m e n ts  o f $$483,100 

th r o u g h  483.130 g o v e rn in g  th e  S ta te 's  
r e s p o n s ib il i ty  fo r  p re a d m is s io n  s c re e n ­
in g  a n d  a n n u a l  re s id e n t  re v iew  
( P A S A R R )  o f  In d iv id u a ls  w ith  m e n ta l

4Z ere ch. iv pp. i -»4eaitw)
J lln esB  a n d  m e n t a l  ro ta r d a t in  
based  o n  s e c t io n  1 91 9 (e )(7 ) o f  the' A c t °**
$483,102 A p p l l c a b l lU y  « a d  d#fltiU

(a )  T h i s  s u b p a r t  a p p lie s  to  
s c re e n in g  o r  re v ie w in g  o f  a ll  lh * 
u a ls  w ith  m e n ta l  llln o fm   ___,'tI!*ld.u a ls  w ith  m e n ta l  I l ln e s s  o r  m e n ! . .  " 
ta r d a t lo n  w h o  a p p ly  to  o r  reslrti 
M e d ic a id  c e r t i f ie d  N P s  re g a rd le a ! 
th e  s o u rce  o f  p a y m e n t  fo r  th e  N F u  °( 
Ice s , a n d  re g a rd le s s  or th e  ln d lv ld u .7 '  
o r  r e s id e n t ’s k n o w n  d ia g n o s e s  '

( b )  D e f in it io n s . A s  u se d  In  th is  >,.k 
p a r t — ^

(1 ) A n  in d iv id u a l  is  c o n r  dered 
h a v o  a  s e r io u s  m e n t a l  I l ln e s s  (M I )  ir 
th e  In d iv id u a l m e e ts  th e  fo llo w in g  re 
q u lre m e n ts  o n  d ia g n o s is ,  level o f  im 
p a lr m e n t  a n d  d u r a t io n  o f  Illn e ss ;

( I )  D ia g n o sis . T h e  in d iv id u a l  haa 
m a jo r  m e n ta l  d is o r d e r  d la g n o sa b lt 
u n d e r  th o  D ia g n o s t i c  a n d  S ta t is t ic a l  
M a n u a l o f  M e n t a l  D is o rd e rs . 3rd edi­
t io n , re v ise d  In  1987.

In c o r p o r a t io n  o f  th e  1987 e d it io n  of 
th e  D ia g n o s t i c  a n d  S t a t i s t i c a l  M a nu a l 
o f  M e n t a l  D is o r d e r s , 3 rd  e d it io n , was 
a p p ro v e d  b y  th e  D i r e c t o r  o f  th e  Federa l 
R e g is te r  in  a c c o r d a n c e  w ith  5 U .S .C . 
552 (a ) a n d  1 C F R  p a r t  51 t h a t  govern 
th e  use o f  I n c o r p o r a t io n  b y  re fere n ce .1 

T h i s  m e n ta l d is o r d e r  I t  -
( A )  A  s c h iz o p h r e n ic ,  m o o d , paranoid , 

p a n ic  o r  o th e r  se v e re  a n x ie ty  d isorder; 
s o m a to fo rm  d is o rd e r ; p e rs o n a lity  d is­
o rd e r ; o th e r  p s y c h o t i c  d is o rd e r; o r a n ­
o th e r  m e n ta l d is o r d e r  t h a t  m a y  lead to 
a  c h r o n ic  d is a b i l i t y ;  b u t

( B )  N o t  a  p r im a r y  d ia g n o s is  o f  de­
m e n t ia , i n c lu d in g  A lz h e im e r 's  dleeaae 
o r  a  re la te d  d is o rd e r , o r  a  n o n -p r im a ry  
d ia g n o s is  o f  d e m e n t ia  u n le s s  th e  pri­
m a ry  d ia g n o s is  is  a  m a jo r  m e n ta l d is­
o rd e r  as  d e f in e d  In  paragraph
( b ) « K D ( A )  o f  t h is  B e c t lo n .

( I I )  L e v e l  o f  Im p a irm en t. T h e  d isorder 
r e s u lts  in  f u n c t io n a l  l im it a t io n s  In 
m a jo r  life  a c t iv i t i e s  w i t h in  th s  p ** t 3

'T h e  D iagnostic  anil S ta t is t ic a l  Manual1 of 
M ental D isorders Is a v a ilab le  fo r In***0"® 
a t  the  H ealth  C are  F in an cin g  A dm inistra­
tion . room  132. E a s t H igh R ise Building, w® 
S ecu rity  B oulevard, B a ltim o re . M arylan . 
a t  th e  Office o f th e  Federal 
700, 800 N orth  C ap ito l S t .  NW.. w “ h l” l̂ |.. 
DC. Copies m ay  be o b ta in e d  fron’ ,l  , ,nI1 0f 
lean  P sy ch ia tr ic  •.eeoclatlon . Division ^ 
P u b lica tio n s and  M ark e tin g . 1400 K 
NW.. W ashington. DC 20005.

F i n a n c i n g  A d m l n W r a H o n .  H H S

t h a t  w o u ld  b e  a p p r o p r i a te  
w  « m ° n , n d iv iduaT B  d e v e lo p m e n ta l
- - it®  1“  -•  l . . . I a a 11» hno oh
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for
• o f *

* n in d iv id u a l t y p i c a l l y  h a s  a t  
o f  the  fo llo w in g  c h a r a c t e r s -

l***t oD^  c o n t in u in g  o r  I n t e r m i t t e n t  
pos oo *

,p e r s o n a l  fu n c tio n in g . T h e  ln -  
(A» ' V a r i o u s  d i f f i c u l t y  ln t o r a c t -  

*** ‘iS lroD ria te ly  a n d  c o m m u n ic a t in g  
app*_ y  _ .,.v  n th n r  nera o ns . haa

p0**11 n r in g  fo a r o f  s t r a n g e r s ,  a v o id -  
S S J o f  in te r p e r s o n a l  r e l a t i o n s h ip s  a n d
^rial isolation;

,B )  C on cen tration , p ers is te n c e ,
T h e  In d iv id u a l haa  s e r io u s  

S t T u v  m  s u s ta in in g  fo cu s e d  a t t e n t io n  
O c u J t y  rvorind t j i  n e r m lt  th e

nuuy

,o f  ! ; J a iv  w ith  o th e r  p e rso n s , h aa  a  
• * * £ ?  h is to ry  o f  a l t e r c a t io n s ,  e v ic -

a n d
dif­

fer a long  e n o u gh  p e r t o d ja  p e n » »
M n tp le tlon  o f  ta s k s  c o m m o n ly  fo u n d  
■Twork a e tt ln g s  o r  In  w o r k - l lk e  s t r u c ­
tured a c t iv it ie s  o c c u r r in g  In  s c h o o l o r  
aoms se ttings, m a n ife s ts  d i f f i c u l t ie s  In  
Concentra tion . In a b i l i t y  to  c o m p le te  
simple ta sk s  w i th in  a n  e s ta b lis h e d  
Ume period, m a k e s  f r e q u e n t  e rro rs , o r  
requires a ss is ta n ce  Ip  th e  c o m p le t io n  
of these tasks; a nd

(C ) Adaptation to  c h a n g e . T h '  n d lv ld -  
ual has serious d i f f i c u l t y  In  a d - p t ln g  to  
typica l ch an g es  In  c ir c u m s t a n c e s  a s s o ­
ciated w ith  w o rk , s c h o o l ,  fa m ily ,  o r  so ­
cia l In te ra ctio n , m a n ife s ts  a g i ta t io n ,  
exacerbated s igns a n d  s y m p to m s  a sso ­
ciated w ith  the  I lln e s s , o r  w ith d r a w a l 
from the s itu a t io n , o r  re q u ire s  in t e r ­
vention by the  m e n ta l h e a lth  o r  ju d i ­
cia l system .

(I ll )  R ecent treatm ent. T h e  t r e a tm e n t  
h istory In d ica te s  t h a t  th e  In d iv id u a l 
has experienced a t  le a s t  o n e  o f  th e  fo l­
lowing:

(A ) P s y c h ia tr ic  t r e a tm e n t  m o re  In ­
tensive th a n  o u tp a t ie n t  c a r e  m o re  th a n  
once In the  paet 2 y e a rs  (e .g ., p a r t ia l  
hosp ita lisa tion  o r  In p a t ie n t  hoe- 
M ta llia t lo n ); o r

(B )  W ith in  the  la s t  2 y e a rs , d ue  to  th e  
m sntol d isorder, e x p e r ie n ce d  a n  e p l- 
•°4e o f s ig n if ic a n t  d is r u p t io n  to  th e  
oormal liv in g  s i tu a t io n ,  fo r  w h ic h  su p - 
f 0™™ serv ices  w ere re q u ire d  to  m a in ­
tain fu n c t io n in g  a t  h o m e , o r  in  a  re s l-

t re a tm e n t e n v iro n m e n t ,  o r  
tuon resu lted  In  In te rv e n t io n  b y  h o u s - 

7  or e n fo rce m e n t o f f ic ia ls .
ln (U v ,d u a l le  co n s id e re d  to  

uem e n tla  If  he  o r  sh e  h a s  a  p r l-  
a lsgnoBlB  o f  d e m e n t ia , a s  d e -

t l c a l  M a n u a l o f  M e n t a l  D is o rd e rs . 3i 
e d i t io n ,  re v ise d  In  1987, o r  a. n o n -p r  
m a r y  d ia g n o s is  o f  d e m e n t ia  u n le s s  th  
p r im a r y  d ia g n o s is  Is a  m a jo r  m e n ti 
d is o rd e r  as d e f in e d  In  p a ra g ra p
( b ) ( l ) ( i ) ( A )  o f  t h is  s e c t io n .

(3 ) A n  I n d iv id u a l  Ib c o n s id e r e d  
h a v e  m e n t a l  r e t a r d a t i o n  ( M R )  I f  h e  
Bhe h a s —

( I )  A  le v e l o f  r e ta r d a t io n  (m i ld ,  m o  
c r a te ,  Bevere o r  p r o fo u n d ) d e s c r ib e d  
th e  A m e r ic a n  A s s o c ia t io n  o n  M e n l  
R e t a r d a t io n 's  M a n u a l  o n  C la s s l f l c a t l i  
In  M e n t a l  R e ta r d a t io n  (19tt3). I n c o r p  
r a t io n  b y  re fe re n ce  o f  th e  1983 e d lt lc  
o f  th e  A m e r ic a n  A s s o c ia t io n  o n  M e n l  
R e t a r d a t io n 's  M a n u a l  o n  C la s s l f l c a t l i  
In  M e n t a l  R e ta r d a t io n  w a s  a p p ro v e d  i 
th e  D i r e c t o r  o f  th e  F e d e r a l R e g is te r  
a c c o r d a n c e  w ith  5 U . S .C .  552 (a ) a nd  
C F R  p a r t  61 t h a t  g o v e rn  th e  use 
In c o r p o r a t io n s  b y  re fe re n ce ;3 o r

( I I )  A  re la te d  c o n d i t io n  a s  d e f in e d  ' 
$435.1009 o f  t h is  c h a p te r .

30. 1992; 58 FR  25784.(57 FR  56506. Nov 
28. 1993]

848 3 .1 0 4  S ta te  p la n  r e q u ir e m e n t .
A s  a  c o n d i t io n  o f  a p p ro v a l o f  

S t a t e  p la n , th e  S t a t e  m u s t  o p e ra te  
p re a d m is s io n  s c r e e n in g  a n d  a n n i 
r e s id e n t  re v ie w  p r o g r a m  t h a t  m ei 
th e  r e q u ir e m e n ts  o f  88483.100 th ro u  
438.138.

848 3 .1 0 6  B a s ic  ru le .
( a )  R eq u irem en t. T h e  S t a t e  P A S A I  

p r o g r a m  m u e t  r e q u lr e -
P r e a d m lB s lo n  s c r e e n in g  o f  a l l  In d lv  
u a ls  w i t h  m e n ta l I l ln e s s  o r  m e n ta l 
ta r d a t lo n  w h o  a p p ly  a s  new  a d in lB B li 
t o  M e d ic a id  N F b  o n  o r  a f te r  J a n u a ry  
1989;

(2 ) I n i t i a l  re v ie w , b y  A p r i l  1. 1990. 
a l l  c u r r e n t  re s id e n ts  w i t h  m e n ta l 
ta r d a t lo n  o r  m e n ta l i l ln e s s  w h o  <

‘ cribed in  th o  D ia g n o s t i c  a n d  S t a t ls -

*Tho A m erican  A ssoc ia tion  on M ental 
ta rd a tlo n 's  M anual on C lassifica tio n  In M 
ta l  R e ta rd a tio n  Is av ailab le  fa r Inspectlot 
th e  H ealth  Care F in an cin g  A dm ln lstra li 
Room  132, E as t High Rise Building, 6325 
c u r lty  B oulevard. B altim ore . M aryland, oi 
th e  Office of th e  Fedoral R eg is te r Infori 
tlo n  C en ter. S u ite  700. 800 N orth  Capitol 
NW.. W ashington. DC. Coplen m ay bo 
ts ln e d  from  tho  A m erican A ssociation 
M en tal R e ta rd a tio n . 1719 K aloram a Rd., N 
W ashing ton , DC 20009.
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(6 ) S e l f - m o n l t o r ln g  o f  n u t r i t io n a l  
s ta tu s ;

(7 )  S e l f - h e lp  d e v e lo p m e n t  s u c h  as 
t o i le t in g ,  d re s s in g , g r o o m in g , a n d  e a t ­
in g ;

(8 )  S e n s o r im o t o r  d e v e lo p m e n t , s u c h  
a s  a m b u la t io n ,  p o s it io n in g ,  tra n s fe r  
s k i l ls ,  g ro s s  m o t o r  d e x te r ity ,  v is u a l 
m o t o r  p e r c e p t io n , f in e  m o t o r  d e x te r ity ,  
e y e -h a n d  c o o r d in a t io n ,  a n d  e x te n t  to  
w h ic h  p r o s t h e t i c ,  o r t h o t i c ,  c o r r e c t iv e  
o r  m e c h a n ic a l  s u p p o r t iv e  d e v ice s  c a n  
Im p ro v e  th e  In d iv id u a l 's  f u n c t io n a l  c a ­
p a c i ty ;

(9 )  S p e e c h  a n d  la n g u a g e  ( c o m m u n i c a ­
t i o n )  d e v e lo p m e n t , s u c h  aa e xp re ss iv e  
la n g u a g e  (v e r b a l a n d  n o n v e rb a l) ,  r e ce p ­
t iv e  la n g u a g e  (v e r b a l a n d  n o n v e rb a l) ,  
e x te n t  to  w h ic h  n o n -o r a l c o m m u n ic a ­
t i o n  s y s te m s  c a n  im p ro v e  th e  In d iv id ­
u a l 's  f u n c t io n  c a p a c i t y ,  a u d i t o r y  f u n c ­
t io n in g ,  a n d  e x t e n t  to  w h ic h  a m p l i f i ­
c a t io n  d e v ice s  ( f o r  e x a m p le , h e a r in g  
a id )  o r  a  p r o g r a m  o f  a m p l i f i c a t io n  ca n  
Im p ro v e  th e  In d iv id u a l 's  f u n c t io n a l  c a ­
p a c i ty ;

(1 0 ) S o c i a l  d e v e lo p m e n t , s u c h  as 
In te rp e r s o n a l s k i l l s ,  r e c re a t lo n - le ls u re  
s k i l ls ,  a n d  r e la t io n s h ip s  w i th  o th e rs ;

(1 1 ) A c a d e m ic / e d u c a t io n a l  d e v e lo p ­
m e n t .  I n c lu d in g  f u n c t io n a l  le a rn in g  
s k i l ls ;

(1 2 ) In d e p e n d e n t  l iv in g  d e v e lo p m e n t  
s u c h  a s  m e a l p r e p a r a t io n , b u d g e t in g  
a n d  p e rs o n a l f in a n c e s , s u r v iv a l s k i l ls ,  
m o b i l i t y  s k i l l s  (o r ie n t a t io n  to  th e  
n e ig h b o r h o o d , to w n . c i t y ) ,  la u n d r y , 
h o u s e k e e p in g , s h o p p in g , b e d m a k in g , 
c a r e  o f  c lo t h in g ,  a n d  o r ie n t a t io n  s k i l ls  
( f o r  I n d iv id u a ls  w ith  v is u a l im p a ir ­
m e n ts ) ;  *

(1 3 ) V o c a t io n a l  d e v e lo p m e n t , I n c lu d ­
in g  p re s e n t  v o c a t io n a l  s k i l ls ;

(1 4 ) A f fe c t iv e  d e v e lo p m e n t  s u c h  aa In ­
te re s ts , a n d  s k i l l s  in v o lv e d  w ith  e x ­
p re s s in g  e m o t io n s , m a k in g  Ju d g m e n ts , 
a n d  m a k in g  In d e p e n d e n t d e c lB lo n B ; a nd

(1 5 ) T h e  p re s e n ce  o f  Id e n t if ia b le  
m a la d a p t iv e  o r  in a p p r o p r ia te  b e h a v io rs  
o f  th e  In d iv id u a l  based o n  s y s te m a t ic  
o b s e rv a tio n  ( I n c lu d in g ,  b u t  n o t  l im ite d  
to . th e  fre q u e n cy  a n d  In te n s ity  o f  Id e n ­
t i f ie d  m a la d a p t iv e  o r  In a p p ro p r ia te  be­
h a v io rs ).

( c )  D ata  in terp re ta tio n —ID  T h e  S ta te  
m u s t  e n s u re  t h a t  a  lice n s e d  p s y c h o lo ­
g is t  Id e n t if ie s  th e  In te l le c tu a l  f u n c ­
t io n in g  m e a s u r e m e n t  o f  In d iv id u a ls  
w ith  M R  o r  a  re la te d  c o n d it io n .

(2 ) B a s e d  o n  th e  d a ta  c o m p i le d  |n 
p a ra g ra p h  (b )  o f  th is  s e c t io n ,  th e  S ta te  
m e n ta l  r e ta r d a t io n  a u t h o r i t y ,  u s in g  
a p p ro p r ia te  p e rs o n n e l, a s  d e s ig n a te d  by 
th e  S t a t e ,  m u s t  v a l id a te  t h a t  th e  In d i­
v id u a l h a s  M R  o r  Is a  p a rso n  w i th  a  re ­
la te d  c o n d it io n  a n d  m u s t  d e te rm in e  
w h e th e r  s p e c ia liz e d  s e rv ice s  fo r  m e n ta l 
r e ta r d a t io n  a re  needed . In  m a k in g  th is  
d e te r m in a t io n , th e  S t a t e  m o n ta l  r e ta r ­
d a t io n  a u t h o r i t y  m u s t  m a k e  a  q u a il-  
ta t lv e  J u d g m e n t  o n  th e  e x te n t  to  w h ic h  
th e  p e rs o n 's  B ta tu s  r e f le c ts ,  s in g ly  a nd  
c o l le c t iv e ly ,  th o  c h a r a c t e r is t i c s  c o m ­
m o n ly  a s s o c ia te d  w i th  th e  need  fo r  sp e ­
c ia l iz e d  se rv ice s , I n c lu d in g —

( I )  I n a b i l i t y  t o —
( A )  T a k e  ca re  o f  th e  m o B t  p e rso n a l 

ca re  needs;
( B )  U n d e r s ta n d  s im p le  c o m m a n d s ;
( C )  C o m m u n ic a t e  b a s ic  n ee d s a nd  

w a n ts ;
( D )  B e  e m p lo y e d  a t  a  p r o d u c t iv e  w age 

le v e l w i t h o u t  s y s t e m a t ic  lo n g  te r m  s u ­
p e rv is io n  o r  s u p p o r t ;

( B )  L e a r n  n ew  s k i l l s  w i t h o u t  a g g re s ­
s iv e  a n d  c o n s is t e n t  t r a in in g ;

( P )  A p p ly  s k i l l s  le a rn e d  In  a  t r a in in g  
s i t u a t io n  to  o th e r  e n v ir o n m e n ts  o r  s e t­
t in g s  w i t h o u t  a g g re ss iv e  a n d  c o n s is t ­
e n t  t r a in in g ;

( 0 )  D e m o n s tr a te  b e h a v io r  a p p ro ­
p r ia te  to  th e  t im e , s i t u a t io n  o r  p la ce  
w i t h o u t  d ir e c t  s u p e rv is io n ; a n d

( H )  M a k e  d e c is io n s  r e q u ir in g  In ­
fo rm e d  c o n s e n t  w i t h o u t  e x tre m e  d if ­
f i c u l t y ;

( I I )  D e m o n s t r a t io n  o f  severe 
m a la d a p t iv e  b e h a v io r (s )  t h a t  p la c e  the  
p e rso n  o r  o th e rs  In  Je o p a rd y  t o  h e a lth  
a n d  B a fe ty ; a n d

(I I I )  P re s e n ce  o f  o th e r  s k i l l  d e f i c i t s  or 
sp e c ia liz e d  t r a in in g  n ee d s t h a t  n e ce s ­
s i ta te  th e  a v a i la b i l i t y  o f  t r a in e d  M R  
p e rs o n n e l, 24 h o u rs  p e r  d a y , to  te a ch  
th e  p e rs o n  f u n c t io n a l  s k i l ls .
157 F R  56506, Nov. 30, 1992; 58 F R  25781, Apr. 
28. 1993)

9463.138  M a in te n a n c e  o f  c e r v ic e s  a n d  
a v a i la b i li ty  o f  F F P .

(a )  M a in te n a n c e  o f  s e r v ic e s . I f  a  N F  
m a lls  a  30 d a y  n o t ic e  o f  I ts  I n t e n t  to  
tra n s fe r  o r  d is ch a rg e  a  re s id e n t , u n d e r 
5483.12(a) o f  th is  c h a p te r ,  th e  a g e n cy  
m a y  n o t  te r m in a te  o r  re d u ce  se rv ice s  
u n t i l—

(1 ) T h e  e x p ira t io n  o f  th e  n o t i c e  P6" 
r lo d ; o r
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i j )  A  s u b p a r t  E  a p p e a l. I f  one haa 
* n filed , h a s  been re so lved .
, b) A v a ila b ility  o f  F F P .  F F P  Is a v a i l ­

e d  fo r e x p e n d i tu re s  fo r  s e r v ic e s  p r o ­
vided to  M e d ic a id  r e c ip ie n t s  d u r in g —

M) T h e  30 d a y  n o t ic e  p e r io d  s p e c if ie d  
ln 1483.12(a ) o f  t h i s  c h a p te r ;  o r

(2) D u r in g  th e  p e r io d  a n  a p p e a l  i s  ln
progress.

S u b p a r t  D —R e q u i r e m e n t s  T h a t  
M u s t  B e  M e t  b y  S t a t e s  a n d  
S t a t e  A g e n c i e s :  N u r s e  A i d e  
T r a in in g  a n d  C o m p e t e n c y  
E v a l u a t i o n

Bouses: 56 FR  48919, 8 ep t. 28, 1991, unions 
otherwise noted.

§463.150 D e e m e d  m e e tin g  o f  rw q u lro - 
m e ntc, w a iv e r  o f  re q u ire m e n ts .

(a ) A  nurse  a id e  is  d ee m e d  to  s a t is fy  
the re q u ire m e n t o f  c o m p le t in g  a  t r a in ­
ing a nd  c o m p o te n c y  e v a lu a t io n  a p ­
proved by  th e  S t a t e  I f  he  o r  sh e  s u c ­
cessfu lly  co m p le te d  a  t r a in in g  a n d  
co m p e te ncy  e v a lu a t io n  p ro g ra m  b e fo re  
Ju ly  1,1989 if—

(1) T h e  a id e  w o u ld  h ave  s a t is f ie d  th is  
re qu irem ent If—

(1) A t  le a s t 60 h o u rs  w ere s u b s t i tu te d  
for 75 h o u rs  In  s e c t io n s  1819(f)(2 ) a n d  
1910(f)(3) o f  th e  A c t .  a n d

(It ) T h e  in d iv id u a l haa m o d e  u p  a t  
least th e  d iffe re n ce  In  th e  n u m b e r  o f  
hours In  th e  p ro g ra m  he  o r  sh e  c o m ­
pleted a nd  75 h o u rs  in  su p e rv ise d  p r a c ­
tica l nurse  a id e  t r a in in g  o r  in  re g u la r  
In-service n u rse  a id e  e d u ca t io n ; 
or

(2) T h e  In d iv id u a l w as fo u n d  to  be 
co m petent (w h e th e r  o r  n o t  b y  th e  
S ta te ) a fte r  th e  c o m p le t io n  o f  n u rse  
tide tra in in g  o f  a t  le a s t  100 h o u rs  d u r a ­
tion.

<b) A  S ta te  m a y —
(1) W aive  th e  re q u ire m e n t  fo r  a n  In d i ­

vidual to  co m p le te  a  co m p e te n c y  e v a l­
uation prog ra m  a p p ro v e d  b y  th e  S t a t e  
•or any  In d iv id u a l w h o  c a n  d e m ­
onstrate to  th o  s a t is fa c t io n  o f  th e  
s ta ts  th a t  he o r  she  h as served  a s  a  
nurse a ide  a t  one  o r  m o re  f a c i l i t ie s  o f  
. * 8am o e m p lo y e r  ln  th e  s ta te  fo r  a t  
east 24 co n s e cu t iv e  m o n th s  b e fo re  D e ­

cember 19, 1989; o r
nii^  P eem a n  In d iv id u a l to  h ave  c o m -  
Deiyf ft nun )e  a *(le t r a in in g  a n d  c o m -  

n cy e v a lu a t io n  p ro g ra m  a p p ro v e d

b y  th e  S t a t e  If th e  In d iv id u a l c o m ­
p le te d . be fo re  J u l y  1, 1989, s u c h  a  p r o ­
g ra m  t h a t  th e  S l a t e  d e te rm in e s  w o u ld  
h a v e  m e t  th e  r e q u ire m e n ts  fo r  a p ­
p ro v a l a t  th e  t im e  I t  w as o ffe re d .
[58 FR  48919, 8ep t. 26, 1991; 56 F R  59331, Nov. 
25. 1991)

(4 8 3 .1 5 1  S ta te  r e v ie w  a n d  a p p r o v a l  o f  
n u rs e  a id e  t r a in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m s  a n d  c o m ­
p e te n cy  e v a lu a t io n  p ro g ra m a .

(a )  S ta te  review  a n ti a d m in is tra tio n . (1 ) 
T h e  S t a t e —

(1) M u s t  s p e c ify  a n y  n u rse  a id e  t r a in ­
in g  a n d  c o m p e te n c y  e v a lu a t io n  p ro ­
g r a m s  t h a t  th e  S t a t e  a p p ro v e s  o s  m e e t ­
in g  th e  re q u ir e m e n ts  o f  5483.152 a n d /o r  
c o m p e te n c y  e v a lu a t io n s  p r o g r a m s  t h a t  
th e  S t a t e  a p p ro v e s  as m e e t in g  th e  re ­
q u ir e m e n ts  O f {483.154; a n d

(11) M a y  ch o o s e  to  o ffe r  a  n u r s e  a id e  
t r a in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m  t h a t  m e e ts  th e  r e q u ir e m e n ts  
o f  5483.152 a n d /o r  a  c o m p e te n c y  e v a lu a ­
t io n  p ro g ra m  t h a t  m e e ts  th e  r e q u ir e ­
m e n ts  o f  5483.154.

(2 )  I f  th e  S t a t e  d o e s  n o t  ch o o s e  to  
o ffe r  a  n u rs e  a id e  t r a in in g  a n d  c o m ­
p e te n c y  e v a lu a t io n  p ro g ra m  o r  c o m ­
p e te n cy  e v a lu a t io n  p ro g ra m , th e  S t a t e  
m u s t  re v ie w  a n d  a p p ro v e  o r  d is a p p ro v e  
n u rs e  a id e  t r a in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m s  a n d  n u rs e  a id e  
c o m p e te n c y  e v a lu a t io n  p r o g r a m s  u p o n  
re q u e s t.

(3 )  T h e  S t a t e  s u rv e y  a g e n c y  m u s t  ln  
th e  c o u r s e  o f  a l l  s u rv e y s , d e te rm in e  
w h e th e r  th e  n u rs e  a id e  t r a in in g  a n d  
c o m p e te n c y  e v a lu a t io n  re q u ir e m e n ts  
o f  5483.75(e ) a re  m e t .

( b )  R eq u irem en ts  fo r  a p p r o v a l o f  p ro ­
g ra m s. (1 )  B e fo re  th e  S t a t e  a p p ro v e s  a 
n u rs e  a id e  t r a in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  c o m p e te n c y  
e v a lu a t io n  p r o g r a m , th e  S t a t e  m u s tr—

(1) D e te r m in e  w h e th e r  th e  n u is e  a id e  
t r a in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m  m e e ts  th e  co u rs e  r e q u ir e ­
m e n ts  o f 55483.152:

( I I )  D e te r m in e  w h e th e r  th e  n u rso  a ide  
c o m p e te n c y  e v a lu a t io n  p ro g ra m  m e e ts  
th e  re q u ir e m e n ts  or 5483.154; a n d

( I I I )  in  a l l  re v ie w s  o th e r  th a n  th e  I n i ­
t ia l  re v ie w , v is i t  th e  e n t i t y  p ro v id in g  
th e  p ro g ra m .

(2 ) T h e  S t a t e  m a y  n o t  a p p ro v e  a 
n u rs e  a id e  t r a in in g  a nd  co m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  co m p e te n c y
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e v a lu a t io n  p r o g r a m  o ffe re d  b y  o r  In  a 
f a c i l i t y  w h ic h ,  In  th e  p re v io u s  tw o  
y e a rs—

(I )  In  the case o f  a  skilled nursing fa­
cility, has operated under a  waiver 
under Bectlon 1 8 1 9 (b ) (4 ) (C ) ( l l ) ( I I )  or the 
A c t ;

( I I )  In  th e  co s e  o f  a  n u r s in g  f a c i l i t y ,  
has o p e ra te d  u n d e r  a  w a iv e r  u n d e r  s e c ­
t io n  1 9 1 9 (b ) (4 ) (C ) ( l l )  o f  th e  A c t  t h a t  w as 
g ra n te d  o n  th e  b a s is  o f  a  d e m o n s tr a ­
t io n  t h a t  th o  f a c i l i t y  la  u n a b le  to  p ro ­
v id e  n u r s in g  c a r e  re q u ire d  u n d e r  s e c ­
t io n  1 9 1 9 (b )(4 )(C ) ( l )  o f  th e  A c t  fo r  a  pe­
r io d  In  e x ce s s  o f  48 h o u r s  p e r  w eek ;

( I I I )  H a s  b e e n  s u b je c t  to  a n  e x te n d e d  
(o r  p a r t ia l  e x te n d e d ) s u rv e y  u n d e r  s e c ­
t io n s  1 8 1 9 (g ) (2 ) (B ) ( l )  o r  1 9 1 9 (g )(2 )(B ) (l )  
o f  th e  A c t ;

( I v )  H a s  b e e n  a sse sse d  a  c iv i l  m o n e y  
p e n a lty  d e s c r ib e d  ln  s e c t io n  
1 8 1 9 (h ) (2 ) (B ) ( i i )  o r  1 9 1 9 (h )(2 ) (A ) ( l l )  o f  th e  
A c t  o f  n o t  le ss  t h a n  45,000; o r  

(v )  H a s  b ee n  s u b je c t  to  a  re m e d y  d e ­
s c r ib e d  in  s e c t io n s  1 8 1 9 (h )(2 )(B ) (1 ) o r
(111), 1 81 9 (h )(4 ), 1 9 1 9 (h ) ( l ) (B ) ( l ) ,  o r
1 9 1 9 (h )(2 )(A ) (1 ). ( I l l )  o r  ( I v )  o f  th o  A c t .

(3 ) A  S t a t e  m a y  n o t ,  u n t i l  tw o  y e a rs  
s in c e  th e  a s s e s s m e n t  o f  th e  p e n a lty  (o r  
p e n a lt ie s )  h a s  e la p s e d , a p p ro v e  a  n u rs e  
a id e  t r a in in g  a n d  c o m p e te n c y  e v a lu a ­
t io n  p r o g r a m  o r  c o m p e te n c y  e v a lu a ­
t io n  p r o g r a m  o ffe re d  b y  o r  In  a  f a c i l i t y  
t h a t ,  w i t h in  th e  tw o -y e a r  p e r io d  b e g in ­
n in g  O c t o b e r  1 ,1988—

(I )  H a d  I ts  p a r t i c ip a t io n  te r m in a te d  
u n d e r  t i t l e  X V I I I  o f  th e  A c t  o r  u n d e r  
th e  S t a t e  p la n  u n d e r  t i t le  X I X  o f  th e  
A c t ;

( I I )  W a s  s u b je c t  to  a  d e n ia l o f  p a y ­
m e n t  u n d e r  t i t l e  X V H I  o r  t i t le  X I X ;

( I I I )  W a s  a sse sse d  a  c iv i l  m o n e y  p e n ­
a l t y  o f  n o t  le ss  th a n  45,000 fo r  d e f i­
c ie n c ie s  ln  n u r s in g  f a c i l i t y  s ta n d a rd s ;

( l v )  O p e ra te d  u n d e r  te m p o ra ry  m a n ­
a g e m e n t  a p p o in te d  to  o versee  th e  o p e r ­
a t io n  o f  th e  f a c i l i t y  a n d  to  e n s u re  th e  
h e a lth  a n d  s a fe ty  o f  I ts  re s id e n ts ; o r  

(v )  P u r s u a n t  to  S t a t e  a c t io n ,  w as 
c lo s e d  o r  h a d  I ts  r e s id e n ts  tra n s fe rre d .

( c )  T im e fr a m e  fo r  a c tin g  on  a req u est 
fo r  a p p r o v a l. T h e  S t a t e  m u s t ,  w ith in  90 
d a y s  o f  th e  d a te  o f  a  re q u e s t  u n d e r  
p a ra g ra p h  (a ) (3 )  o f  t h is  s e c t io n  o r  re ­
c e ip t  o f  a d d i t io n a l  in fo r m a t io n  fro m  
th e  re q u e s te r—

( I )  A d v is e  th e  re q u e s te r  w h e th e r  o r  
n o t  th e  p ro g ra m  h a s  been  a p p ro v e d ; o r
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(2) Request additional Information 
form the requesting entity.

(d )  D u ratio n  o f  a p p r o v a l. T h e  S t a u  
m a y  n o t  g r a n t  a p p ro v a l o f  a  n u rs e  a id . 
t r a in in g  a n d  c o m p e te n c y  e v a lu a tio n  
p ro g ra m  fo r  a  p e r io d  lo n g e r  th a n  2 
y e a rs . A  p ro g ra m  muBt n o t i fy  
S t a t e  a n d  th e  S t a t e  m u s t  re v ie w  th a t 
p ro g ra m  w h en  th e re  a re  s u b s ta n tiv e  
ch a n g e s  m a d e  to  t h a t  p r o g r a m  w ith in  
th e  2 -y e n r p e r io d .

(e )  W ith d raw a l o f  a p p r o v a l .  (1 ) T h ,, 
S t a t e  m u s t  w ith d r a w  a p p ro v a l o f  a 
n u rs e  a id e  t r a in in g  a n d  co m p e te n cy  
e v a lu a t io n  p ro g ra m  o r  n u rs e  a id e  c o m ­
p e te n cy  e v a lu a t io n  p ro g ra m  o ffe re d  by 
o r  in  a  f a c i l i t y  d e s c r ib e d  In  p ara g rap h
(b ) (2 )  o f  t h is  s e c t io n .

(2 ) T h e  S t a t e  m a y  w ith d r a w  a p p ro va l 
o f  a  n u rs e  a id e  t r a in in g  a n d  c o m ­
p e te n c y  e v a lu a t io n  p ro g ra m  o r  nurse 
a id e  c o m p e te n c y  e v a lu a t io n  p ro g ra m  If 
th e  S t a t e  d e te rm in e s  t h a t  a n y  o f  the 
a p p l ic a b le  re q u ir e m e n ts  o f  $5483.152 or
483.154 a re  n o t  m o t  b y  th e  p ro g ra m .

(3 ) T h e  S t a t e  m u s t  w ith d r a w  a p ­
p ro v a l o r  a n u rs e  a id e  t r a in in g  and 
c o m p e te n c y  e v a lu a t io n  p r o g r a m  o r  a 
n u rs e  a id e  c o m p e te n c y  e v a lu a t io n  pro­
g ra m  i f  th e  e n t i t y  p r o v id in g  th e  pro­
g ra m  re fu se s  to  p e r m it  u n a n n o u n ce d  
v is i t s  b y  th e  S t a t e .

(4 ) I f  a  S t a t e  w ith d r a w s  a p p ro v a l o f a 
n u rs e  a id e  t r a in in g  a n d  co m p e te n cy  
e v a lu a t io n  p ro g ra m  o r  co m p e te n cy  
e v a lu a t io n  p ro g ra m —

(I )  T h e  S t a t e  m u s t  n o t i f y  th e  pro­
g ra m  In  w r it in g ,  I n d i c a t in g  tho 
re a s o n (s ) fo r  w ith d r a w a l o f  a p p ro v a l of 
th e  p ro g ra m .

( I I )  S t u d e n t s  w h o  h a v e  s ta r te d  a 
t r a in in g  a n a  c o m p e te n c y  e v a lu a t io n  
p ro g ra m  fro m  w h ic h  a p p ro v a l h a s  been 
w ith d ra w n  m u s t  be a llo w e d  to  co m ­
p le te  th e  co u rs e .

5483.162 R e q u ir e m e n ts  fo r  a p p ro v a l o f 
a  n u rs e  a id e  t r a in in g  a n d  co m ­
p e te n cy  e v a lu a t io n  p ro g r a m .

(a )  F o r  a  n u rs e  a id e  t r a in in g  and 
co m p e te n c y  e v a lu a t io n  p ro g ra m  to  be 
a p p ro v e d  by  th e  S t a t e .  I t  m u s t ,  a t  » 
m in im u m —

(1 ) C o n s is t  o f  n o  less th a n  75 c lo c k  
h o u rs  o f  t r a in in g ;

(2 ) In c lu d e  a t  le a s t  th e  s u b je c t s  s p e c i­
fied  In  p a ra g ra p h  (b )  o f  t h is  s e c t io n ;

(3 ) In c lu d e  a t  le a s t  16 h o u r s  o f  su p er­
v ised  p r a c t i c a l  t r a in in g .  Su p erv ised
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rtlca l tra in ing  m e a n s  t r a in in g  In  a  
P ^ . - t n r v  o r o th e r  s e t t in g  In  w h ic hhoratory  o r o tn e r  B e iu n f f  in  w m c n  
■* t r alnee d e m o n s tra te s  k n o w le d g e
1 h*!le” Perf°rml"g LaakB on an lntl,v,d- 

, ..n iie r the  d ir e c t  s u p e rv is io n  o f  aiai under the  
registered n urse  o r  a  l ic e n c e d  p r a c t i c a l
nurflc* . .  1( i )  E n su re  t h a t -

(t ) s tu d e n ts  d o  n o t  p e r fo rm  a n y  se rv ­
ices for w h ich  th e y  h a v e  n o t  t ra in e d  
^,d beon fo u n d  p r o f i c ie n t  b y  th e  ln -
*tru cto r; and

(II) S tu d e n ts  w h o  a re  p r o v id in g  se rv ­
ices to  re s id e n ts  a re  u n d e r  th e  g e n e ra l 
ju p crv ls lo n  o f  a  lice n s e d  n u rse  o r  a  re g ­
istered nurso;

(6) M e e t the  fo llo w in g  re q u ire m e n ts  
for in s tru c to rs  w h o  t r a in  n u rse  a id e s ;

(I ) T h e  tr a in in g  o f  n u rs e  a id e s  m u s t  
be perform ed b y  o r  u n d e r  th e  g e n e ra l 
supervision  o f  a  re g is te re d  n u rs e  w h o  
possesses a  m in im u m  o f  2 y e a rs  o f  
nursing e x p e rie n ce , a t  le a s t  1 y e a r  o f  
which m u s t  be in  th e  p ro v is io n  o f  lo n g  
term ca re  f a c i l i t y  s e rv ice s ;

(II) In s tr u c to rs  m u s t  h a v e  co m p le te d  
•  course  ln  te a c h in g  a d u l t s  o r  h a v e  e x ­
perience In  te a ch in g  a d u lt s  o r  s u p e r­
vising n urso  a ides;

(III) In  a  fa c il ity -b a s e d  p ro g ra m , th e  
tra in in g  o f  n u rse  a id e s  m a y  be p e r­
formed u n d e r th e  g e n e ra l s u p e rv is io n  
or the d ir e c to r  o f  n u r s in g  fo r  th e  f a c i l ­
ity  who Is p ro h ib ite d  f r o m  p e r fo rm in g  
the a c tu a l t r a in in g ; a n d

(Iv ) O th e r  p e rso n n e l IV om  th o  h e a lth  
professions m a y  s u p p le m e n t  th e  I n ­
stru cto r, In c lu d in g , b u t  n o t  l im ite d  to . 
registered nurses , l ice n s e d  p r a c t ic a l/ v o ­
ca tio n a l nurses , p h a r m a c is ts ,  d ie t i ­
tians, so c ia l w o rk e rs , s a n ita r ia n s , fire  
safety e xperts, n u r s in g  h o m e  a d m in is ­
trators, g e ro n to lo g is ts , p s y ch o lo g is ts , 
physical a nd  o c c u p a t io n a l  th e ra p is ts , 
a ctiv itie s  s p e c ia lis ts , sp e e ch /la n g ua g e/ 
hearing th e ra p is ts , a n d  re s id e n t  r ig h ts  
experts. S u p p le m e n ta l p e rs o n n e l m u s t  
have a t  le a s t 1 y e a r  o f  e x p e r ie n ce  In  
their fie lds ;
(6) Contain competency evaluation 

procedures specified in 5483.154.
(b ) T h e  c u r r i c u lu m  o f  th e  n u rs e  a id e  

G a in in g  p ro g ra m  m u s t  In c lu d e —
U ) A t  le a st a  to ta l  o f  16 h o u rs  o f  

“ •Inin* In  the  fo llo w in g  a re a s  p r io r  to  
xny d ire c t  c o n t a c t  w ith  a  re s id e n t:
•klll8COrmnUnlCatlon and ,nterDcreonal
(11) Infection control;

( I I I )  S a fe ty /e m e rg e n cy  p ro ce d u re s . It 
e lu d in g  th e  H e im l i c h  m a n e u v e r ;

( I v )  P r o m o t in g  re s id e n ts ' In d cp e n c  
c n c e ;  a nd  

(v )  R e s p e c t in g  r e s id e n ts ’ r ig h ts .
(2) B a s ic  n u r s in g  o k lllB ;
( I )  T a k i n g  a n d  r e c o r d in g  v ita l  s ig n s ;
( I I )  M e a s u r in g  a n d  re c o r d in g  h e lg l 

a n d  w e ig h t ;
( I I I )  C a r in g  fo r  th e  r e s id e n ts ’ e n v lro r  

m e n t ;
( I v )  R e c o g n iz in g  a b n o r m a l ch a n g e s  I 

b o d y  f u n c t io n in g  a n d  th o  Im p o r ta n c e  t 
r e p o r t in g  s u c h  ch a n g e s  to  a  s u p e rv lso  
a n d

(v )  C o r in g  fo r  re s id e n ts  w h e n  d e a th  I 
Im m in e n t .

(3 ) P e rs o n a l ca re  e k llle . In c lu d in g  
b u t  n o t  l im ite d  to ­

i l )  B a t h in g ;
( I I )  G r o o m in g .  I n c lu d in g  m o u th  car*
( I I I )  D re s s in g ;
( I v )  T o i l e t in g ;
(v )  A s s is t in g  w ith  e a t in g  a n d  h y d re  

t lo n ;
(v l )  P ro p e r  fe e d in g  te c h n iq u e s ;
( v i l )  S k i n  ca re ; a n d  
( v i l i )  T ra n o fe ra , p o s it io n in g , a n  

tu r n in g .
(4 )  M e n t a l  h e a lth  a n d  s o c ia l  s e rv lc  

needs;
( I )  M o d i fy in g  a ld e ’B b e h a v io r  In  re 

sp o n s e  to  re e ld e n ts ' b e h a v io r ;
( I I )  A w a re n e s s  o f  d e v e lo p m e n ts  

ta s k s  a s s o c ia te d  w i th  th e  a g in g  p r o c  
ess;

( I I I )  H o w  to  re sp o n d  to  re s id e n t  be 
h a v lo r ;

( I v )  A l lo w in g  th e  r e s id e n t  to  mak< 
p e rs o n a l c h o ic e s , p r o v id in g  a n d  re in  
fo r c in g  o th e r  b e h a v io r  c o n s is t e n t  w i l l  
th e  r e s id e n t 's  d ig n i t y ;  a n d  

(v )  U s in g  th e  re s id e n t's  fa m ily  a s  1 
s o u r c e  o f  e m o t io n a l s u p p o r t .

(5 ) C a re  o f  c o g n it iv e ly  Im p a ire d  real 
d e n ts ;

( I )  T e c h n iq u e s  Tor a d d re ss in g  t in  
u n iq u e  needs a n d  b e h a v io rs  o f  In d iv id  
u a l w i th  d e m e n t ia  (A lz h e im e r 's  a m  
o th e rs ) ;

( I I )  C o m m u n ic a t in g  w ith  co g n it iv e !*  
Im p a ire d  re s id e n ts ;

( I I I )  U n d e r s ta n d in g  th e  b e h a v io r  o> 
c o g n it iv e ly  Im p a ire d  re s id e n ts ;

( l v )  A p p r o p r ia te  re sp on se s  to  th e  be 
h a v lo r  o f  c o g n it iv e ly  Im p u lre d  real 
d e n ts ; a n d  

(v )  M e th o d s  o f  r e d u c in g  th e  e ffe cts  01 
c o g n it iv e  Im p a irm e n ts .
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(6 ) B a s ic  re B to ra t lv e  se rv ice s :
( I )  T r a i n in g  th e  r e s id e n t  In  s e lf  ca re  

a c c o r d in g  t o  th e  r e s id e n t 's  a b i l i t ie s ;
( I I )  U se  o f  a s s is t iv e  d e v ice s  i n  t r a n s ­

fe r r in g . a m b u la t io n ,  e a t in g ,  a n d  d re s s ­
in g ;

( H i )  M a in te n a n c e  o f  ra n g e  o f  m o t io n ;
( l v )  P r o p e r  t u r n in g  a n d  p o s it io n in g  in  

bed  a n d  c h a ir ;
( v )  B o w e l a n d  b la d d e r  t r a in in g ;  a n d
(v l )  C a ra  a n d  u se  o f  p r o s th e t i c  a n d  

o r t h o t i c  d e v ice s .
(7) R e s id e n t s '  R ig h ts .
(1 ) P r o v id in g  p r iv a c y  a n d  m a in t e ­

n a n c e  o f  c o n f id e n t ia l i t y ;
( I I )  P r o m o t in g  th o  re s id e n ts ' r i g h t  to  

m a k e  p e rs o n a l c h o i c e s  to  a c c o m m o d a te  
th e i r  needs;

( I I I )  G iv in g  a s s is ta n c e  In  re s o lv in g  
g r ie v a n c e s  a n d  d is p u te s ;

( i v )  P r o v id in g  n e e d ed  a s s is ta n c e  In  
g e t t in g  to  a n d  p a r t i c ip a t in g  In  r e s id e n t  
a n d  fa m ily  g ro u p s  a n d  o th e r  a c t iv i t ie s ;

( v )  M a in t a in in g  c a r e  a n d  s e c u r i t y  o f  
re s id e n ts ' p e rs o n a l p o sse ss io n s ;

(v l )  P r o m o t in g  th e  re s id e n t 's  r ig h t  to  
be  R e e  f ro m  a b u s e , m le lr e a tm e u t .  a n d  
n e g le c t  a n d  th e  n e e d  to  r e p o r t  a n y  in ­
s ta n c e s  o f  s u c h  t r e a t m e n t  t o  a p p ro ­
p r ia te  f a c i l i t y  s ta f f ;

( v i l )  A v o id in g  th e  n e e d  f o r  r e s t r a in t s  
In  a c c o r d a n c e  w i t h  c u r r e n t  p ro fe s s io n a l 
s ta n d a rd s .

( c )  P r o h ib i t io n  o f  ch a rg e s . (1 )  N o  
n u rs e  a id e  w h o  Is  e m p lo y e d  b y , o r  w h o  
h a s  re ce iv e d  a n  o f fe r  o f  e m p lo y m e n t  
f ro m , a  f a c i l i t y  o n  t h )  d a te  o n  w h ic h  
th e  a id e  b e g in s  a  n u rs e  a ld o  t r a in in g  
a n d  c o m p e te n c y  e v a lu a t io n  p ro g ra m  
m a y  be  c h a rg e d  fo r  a n y  p o r t io n  o f  th e  
p ro g ra m  ( I n c lu d in g  a n y  feeB fo r  t e x t ­
b o o k s  o r  o th e r  re q u ire d  c o u r s e  m a te ­
r ia ls ) .

(2 ) I f  a n  In d iv id u a l w h o  Is n o t  e m ­
p lo y e d , o r  d o e s  n o t  h a v e  a n  o ffe r  t o  be 
e m p lo y e d , as a  n u rs e  a id e  b e co m e s  e m ­
p lo y e d  b y , o r  re ce iv e s  a n  o ffe r  o f  e m ­
p lo y m e n t  fro m , a  f a c i l i t y  n o t  la te r  
th a n  12 m o n th s  a f te r  c o m p le t in g  a 
n u rs o  a id e  t r a in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m , th e  S t a t e  m u s t  
p ro v id e  fo r  th e  r e im b u r s e m e n t  o f  c o b Ls  
in c u r r e d  In  c o m p le t in g  th e  p ro g ra m  on  
a  p ro  r a ta  b a s is  d u r in g  th e  p e r io d  In  
w h ic h  th e  In d iv id u a l  Is e m p lo y e d  as a 
n u rse  a id e .

(4 8 3 .1 6 4  N u r s e  a id e  c o m p e te n c y  e v a l­
u a t io n .

(a )  N o tific a tio n  to  In d iv id u a l. T h e  
S t a t e  m u s t  a d v ise  ln  a d v a n ce  a n y  In d i ­
v id u a l w h o  ta k e s  th e  c o m p e te n c y  e v a l-  
u a t lo n  t h a t  a  r e c o r d  o f  t h e  s u c ce s s fu l 
c o m p le t io n  o f  th e  e v a lu a t io n  w i l l  be In ­
c lu d e d  In  th e  S ta te 'B  n u rs e  a id  re g ­
is t r y .

( b )  C o n ten t o f  th e  c o m p eten c y  e v a lu a ­tio n  program —( 1 ) W ritten  o r  o r a l  ex am i­
n a t io n s . T h e  c o m p e te n c y  e v a lu a t io n  
m u s t —

(1 ) A l lo w  a n  a ld o  to  ch o o s e  b e tw e e n  a  
w r i t t e n  a n d  a n  o ra l e x a m in a t io n ;

( I I )  A d d re a s  e a ch  c o u r s e  r e q u ir e m e n t  
s p e c if ie d  In  f  483.152(b);

( I I I )  B e  d e v e lo p e d  f r o m  a  p o o l o f  te s t  
q u e s t io n s , o n ly  a  p o r t io n  o f  w h ic h  is  
u se d  In  a n y  o n e  e x a m in a t io n ;

( i v )  U s e  a  s y s te m  t h a t  p re v e n ts  d is ­
c lo s u r e  o f  b o th  th e  p o o l o f  q u e s t io n s  
a n d  th e  In d iv id u a l  c o m p e t e n c y  e v a lu a ­
t io n s ;  a n d

( v )  I t  o r a ) , m u s t  b e  re a d  f r o m  a  p re ­
p a re d  te x t  ln  a  n e u t r a l  m a n n e r .

(2 ) D em o n stra tio n  o f  s k il ls .  T h e  s k i l ls  
d e m o n s t r a t io n  m u s t  c o n s is t  o f  a  d e m ­
o n s t r a t io n  o f  r a n d o m ly  s e le c te d  Ite m s  
d r a w n  f r o m  a  p o o l c o n s is t in g  o f  th e  
ta s k s  g e n e r a l ly  p e r fo rm e d  b y  nurse  
a id e s . T h i s  p o o l o f  s k i l l s  m u s t  In c lu d e  
a l l  o f  th e  p e rs o n a l c a r e  e k l l l s  l is te d  In
1483 .162(b )(3 ).

( c )  A d m in istra tion  o f  th e  com p eten cy  
e v a lu a t io n , t l )  T h e  c o m p e t e n c y  e x a m ­
in a t io n  m u s t  be  a d m in is te r e d  a n d  e v a l­
u a te d  o n ly  b y —

(1 ) T h e  S t a t e  d i r e c t ly ;  o r
( i i )  A  S t a t e  a p p ro v e d  e n t i t y  w h ic h  Is 

n e i th e r  a  s k i l le d  n u r s in g  f a c i l i t y  th a t  
p a r t i c ip a t e s  In  M e d ic a re  n o r  a  n u rs in g  
f a c i l i t y  t h a t  p a r t i c ip a te s  In  M e d ic a id .

(2 )  N o  n u rs e  a id e  w h o  is  e m p lo y e d  by. 
o r  w h o  h as re ce iv e d  a n  o f fe r  o f  e m p lo y ­
m e n t  fro m , a  f a c i l i t y  o n  th e  d a te  on 
w h ic h  th e  a id e  b e g in s  a  n u rs e  a ld o  c o m ­
p e te n c y  e v a lu a t io n  p ro g ra m  m a y  be 
ch a r g e d  fo r  a n y  p o r t io n  o f  th e  p ro ­
g ra m .

(3 ) I f  a n  In d iv id u a l w h o  Is n o t  e m ­
p lo y e d . o r  d o e s  n o t  h a v e  a n  o ffe r  to  be 
e m p lo y e d , o s  a n u rse  a id e  b e co m e s  e m 1 
p lo y e d  b y . o r  r c -m v e s  a n  o f fe r  o f  e m ­
p lo y m e n t  fro m , a f a c i l i t y  n o t  la t« r 
t h a n  12 m o n th s  a f te r  c o m p le t in g  * 
n u rs e  a id e  c o m p e te n c y  e v a lu a t io n  Pr°_ 
g r a m , th e  S t a t e  m u s t  p ro v id e  fo r th  
r e im b u r s e m e n t  o f  c o h I b  In cu r re d

mo

co m p le tin g  th e  p ro g ra m  o n  a  p ro  ra ta  
Oasis d u r in g  th e  p e r io d  ln  w h ic h  th e  In ­
d iv idua l Ib e m p lo y e d  as a n u rs e  a id e .

(4 ) T h e  s k i l ls  d e m o n s t r a t io n  p a r t  o f  
the e v a lu a t io n  m u s t  be—

(I ) p e rfo rm e d  In  a  f a c i l i t y  o r  la b o ra ­
tory s e t t in g  co m p a ra b le  to  th e  s e t t in g  
In w h ich  th o  In d iv id u a l w i l l  f u n c t io n  as 
a nurse a id e ; a n d

(I I ) A d m in is te re d  a n d  e v a lu a te d  b y  a 
registered n u rse  w i th  a t  le a s t  one  
year's e x p e r ie n ce  In  p r o v id in g  c a r e  fo r  
the e ld e rly  o r  th e  c h r o n ic a l l y  111 o f  a n y
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age.
(d) Facility proctorlng o f  th e  com ­

petency evaluation . (1 ) T h e  c o m p e te n c y  
e va lua tion  m a y , a t  th e  n u rs e  a id e 's  o p ­
tion , be c o n d u c te d  a t  th e  f a c i l i t y  In  
w hich  th e  n u rse  a ld o  Ib  o r  w i l l  be e m ­
ployed u n le ss  th e  f a c i l i t y  is  d e s cr ib e d  
In (483.161(b)(2).

(2 ) T h e  S t a t e  m a y  p e r m it  th e  c o m ­
petency e v a lu a t io n  to  be p r o c to r o d  by  
fa c ility  p e rso n n e l I f  th e  S t a t e  f in d s  
th a t the  p ro ce d u re  a d o p te d  b y  th o  fa ­
c i l i ty  a ssu re s  t h a t  th e  c o m p e te n c y  
eva lua tion  p ro g ra m —

(I ) Is s e cu re  fro m  ta m p e r in g ;
(I I ) Is s ta n d a rd iz e d  a n d  s co re d  b y  a  

testing , e d u ca t io n a l , o r  o th e r  o rg a n iz a ­
tion  approved  by  th e  S t a t o ;  a n d

(I I I )  R e q u ire s  no  s c o r in g  b y  f a c i l i t y  
personnel.

(3 ) T h e  B ta te  m u s t  r e t r a c t  th e  r ig h t  
to  p rv c to r  n u rse  a id e  c o m p e te n c y  e v a l­
uations fro m  fa c i l i t ie s  In  w h ic h  th e  
B u t e  fin d s  a n y  e v id e n ce  o f  Im p ro p r l-  
(t y .  In c lu d in g  e v id e n ce  o f  ta m p e r in g  
by fa c i l i ty  s ta ff .

(o ) S u ccessfu l com p letion  o f  th e  com ­petency e v a lu a tio n  p rogram . (1 ) T h e  
B u t e  m u s t  e s U b l ls h  a  s ta n d a rd  fo r  
sa tis fa ctory  c o m p le t io n  o f  th e  t o m -  
p e U n cy  e v a lu a tio n . T o  c o m p le te  th e  
co m petency  e v a lu a t io n  s u c c e s s fu l ly  a n  
Indiv idual m u s t  pass b o th  th e  w r it te n  
or oral e x a m in a tio n  a n d  th o  s k i l ls  d e m ­
onstration .
nrl « l A  re cord  ° t  s u c ce s s fu l c o m p le t io n  
in -i . ^ ro p e te n cy  e v a lu a t io n  m u s t  be 

? ln  th e  nur8C o ld e  r e g is try  p ro- 
ided In (483.156 w ith in  30 d ay a  o f  th e

»  the In d iv id u a l Is ro u n d  to  be com petent.
DeiM,~ntUCC.e>sf ut co,npletlon o f th e  com- 

Program. (1 ) I f  th e  In- 
tlon isti.f06! not c o m P ie to  th o  c v a lu a -  
be a d v l i e d ^  th e  ,n d ,v lU u ‘l1 m u s t

(1 ) O f  th e  a re a s  w h ich  he o r  sh e ; di| 
n o t  pass; a n d

( I I )  T h a t  he o r sh e  has a t  le a s t  t l ir c j  
o p p o r tu n it ie s  to  ta k e  th e  e v a lu a t io n .

(2 ) T h e  S t a t e  m a y  Im p o se  a  m a x  
m u m  u p o n  th e  n u m b e r  o f  t im e s  a n  ii 
d iv id u a l u p o n  th e  n u m b e r  o f  t lm e B  n 
In d iv id u a l m a y  a t t e m p t  to  c o m p le l  
th o  c o m p e te n c y  e v a lu a t io n  e u cce s i 
fu l ly ,  b u t  th o  m a x im u m  m a y  be n o  le: 
t h a n  th re e .

( 4 8 3 . 1 6 6  R e g is t r y  o f  o u r s e  a id e s .
(a )  E stablishm ent o f registry. T i t o  S t a t  

m u s t  e s ta b lis h  a n d  m a in t a in  a  r e g ls t r  
o f  n u rse  a id e s  th a t  m e e ts  th e  r e q u in  
m e n t  o f  t h is  s o c t lo n . T h o  r e g is t r y —

(1 ) M u s t  In c lu d e  a s  a  m in im u m  th  
In fo r m a t io n  c o n ta in e d  In  p a ra g ra p h  (< 
o f  th lo  s e c t io n :

(2 ) M u s t  be s u f f i c ie n t ly  a c c e s s ib le  t 
m e e t  th e  n ee d s o f  th e  p u b l ic  a n d  h e a lt  
c a r e  p ro v id e rs  p r o m p t ly ;

(3)  M a y  In c lu d e  h o m o  h e a lth  a id e  
w h o  h a v e  s u c c e s s fu l ly  c o m p le te d  
h o m e  h o a lth  a id e  c o m p e te n c y  e v a lu a  
t lo n  p ro g ra m  a p p ro v e d  b y  th e  S t a t o  I 
h o m e  h e a lth  a id e s  a re  d if fe r e n t ia te  
f r o m  n u rs o  a id o s ; a n d

(4 )  M u s t  p ro v id e  t h a t  a n y  re sp o n se  t- 
a n  In q u ir y  t h a t  In c lu d e s  a  f in d in g  o 
a b u se , n e g le c t ,  o r  m is a p p r o p r ia t io n  o 
p ro p e r ty  a ls o  In c lu d e  a n y  s ta te m e n  
d is p u t in g  th o  f in d in g  m a d e  b y  th< 
n u rs e  a id e , as p ro v id e d  u n d e r  para 
g ra p h  ( c M l X l x )  o f  th is  B e c t lo n .

(b )  R egistry  operation. (1 )  T h e  S t a t i  
m r j  c o n t r a c t  th o  d a l ly  o p e ra t io n  an< 
m a in te n a n c e  o f  th e  re g is try  to  a  n o n  
S t a t o  e n t i t y .  H o w e v e r, th e  S t a l e  muu> 
m a in ta in  a c c o u n t a b i l i t y  fo r  o v e ra ll o p  
e r a l lo n  o f  th e  r e g is t r y  a n d  c o m p l i a n t  
w ith  these  re g u la t io n s .

(2 ) O n ly  th e  S t a t o  su rv e y  a n d  c e r l l f l  
c a t io n  a g e n cy  m a y  p o n  th e  rcg  
Is t ry  f in d in g s  o f abuse n e g le c t ,  o r  m is  
a p p r o p r ia t io n  o f  p ro p e rty . L

(3) H i e  S t a t e  m u s t  d e te rm in e  w h lc h l  
In d iv id u a ls  w h o  ( i )  h ave  s u c c e s s fu l ly i  
c o m p le te d  a  n urse  a id e  t r a in in g  aml| 
c o m p e te n c y  e v a lu a t io n  p ro g ra m  oi 
n u is e  a id e  c o m p e te n c y  e v a lu a t io n  p ro  
g ra m ; ( I I )  h av e  been deem ed  o s m e e tin g  
th e s e  re q u ire m e n ts , o r  ( I I I )  have  hud| 
theao  re q u ire m e n ts  w a iv e d  by th e  
S t a t e  d o  n o t  q u a l ify  to  r e m a in  o n  th e  
re g is try  b e ca u se  th e y  have  p erfo rm e d  
no  n u r s in g  o r  n u rs in g  re la te d  se rv ice s  
fo r  a  p e r io d  o f  21 co n s e c u t iv e  m o n th s

W)
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(4 ) T h e  S t a t e  m a y  n o t  im p o a e  a n y  
c h a r g c B  re la te d  to  r e g is t r a t io n  o n  In d i ­
v id u a ls  l is te d  in  th e  re g is t r y .

(5 ) T h e  S t a t e  m u s t  p ro v id e  In fo r m a ­
t io n  o n  th e  r e g is t r y  p r o m p t ly .

<c) R egistry  C o n ten t. (1 )  ( T h e  r e g is t r y  
m u s t  c o n t a in  a t  le a s t  th e  f o l lo w in g  in ­
fo r m a t io n  o n  e a c h  In d iv id u a l  w h o  h a s  
s u c c e s s fu l ly  c o m p le te d  a  n u rs e  a id e  
t r a in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m  w h ic h  m e e ts  th e  r e q u ir e m e n ts  
o f  1483.152 o r  a  c o m p e te n c y  o v a lu a t lo n  
w h ic h  m e e ts  th e  r e q u ir e m e n ts  o f
1483.154 a n d  h a s  been  fo u n d  b y  th e  
S t a t e  to  be c o m p o t e n t  to  f u n c t io n  a s  a  
n u rs e  a id e  o r  w h o  m a y  f u n c t io n  a s  a  
n u rs e  a id e  b e ca u s e  o f  m e e t in g  c r i t e r ia  
in  1483.150:

<l) T h e  In d iv id u a l 's  f u l l  n a m e .
(11) I n fo r m a t io n  n e ce s s a ry  to  id e n t if y  

e a c h  in d iv id u a l ;
( i l l )  T h e  d a te  t h e ' in d i  v id u a l b e ca r.id  

e l ig ib le  fo r  p la c e m e n t  in  th e  r e g is t r y  
th r o u g h  s u c c e s s f u l ly  c o m p le t in g  a  
n u rs e  a id e  t r a in in g  a n d  c o m p e te n c y  
e v a lu a t io n  p r o g r a m  o r  c o m p e te n c y  
e v a lu a t io n  p r o g r a m  o r  b y  m e e t in g  th e  
r e q u ir e m e n ts  o f  {483.150; a n d  

( l v )  T h o  f o l lo w in g  in f o r m a t io n  o n  a n y  
f in d in g  b y  th e  S t a t e  s u rv e y  a g e n c y  o f  
a b u se , n e g le c t ,  o r  m is a p p r o p r ia t io n  o f  
p ro p e r ty  b y  th e  in d iv id u a l ;

( A )  D o c u m e n t a t io n  o f  th e  S t a t e ' s  i n ­
v e s t ig a t io n ,  I n c lu d in g  th e  n a tu r e  o f  th e  
a l le g a t io n  a n d  th e  e v id e n ce  t h a t  le d  
th e  S t a t e  to  c o n c lu d e  t h a t  th e  a lle g a ­
t io n  w as v a lid ;

( B )  T h e  d a te  o f  th e  h e a r in g , I f  th e  i n ­
d iv id u a l  ch o s e  to  h a v e  o n e , a n d  i t s  o u t ­
c o m e : a n d

( C )  A  s ta t e m e n t  b y  th e  in d iv id u a l  
d is p u t in g  th e  a l le g a t io n ,  i f  h e  o r  sh e  
ch o o s e s  to  m a k e  o n e ; a n d

( D )  T h i s  I n fo r m a t io n  m u s t  be In ­
c lu d e d  ln  t h e  r e g is t r y  w i t h in  10 w o r k ­
in g  d a y s  o f  th e  f in d in g  a n d  m u s t  re ­
m a in  In  th e  r o g lB t ry  p e r m a n e n t ly , u n ­
less th o  f in d in g  w a s  m a d e  in  e r ro r , th e  
n d iv id u a l w a s fo u n d  n o t  g u i l t y  ln  a

c o u r t  o f  la w , o r  th e  S t a t e  Is n o t i f i s d  o f  
th e  in d iv id u a l 's  d e a th .

(2 ) T h e  r e g is t r y  m u s t  re m o v e  e n tr ie s  
fo r  In d iv id u a ls  w h o  h av o  p e r fo rm e d  n o  
n u r s in g  o r  n u r s in g -r e la te d  s e rv ice s  fo r  
a p e r io d  o f  24 c o n s e c u t iv e  m o n th s , u n ­
less  th e  In d iv id u a l 's  re g is t r y  e n t r y  I n ­
c lu d e s  d o c u m e n te d  f in d in g s  o f  a b u se , 
n e g le c t ,  o r  m is a p p r o p r ia t io n  o f  p ro p ­
e r ty .

(d )  D isc lo su re  o f  in fo rm a tio n . T h e  
S t a t e  m u s t—

(1 ) D is c lo s e  a l l  o f  th e  In fo r m a t io n  in  
(4 8 3 .1 5 6 (c )(1 ) ( i l l )  a n d  ( l v )  to  a l l  re- 
q u e s te rs  a n d  m a y  d is c lo s e  a d d i t io n a l  
In fo r m a t io n  i t  deem B n e ce s s a ry ; a n d

(2 ) P r o m p t ly  p ro v id e  in d iv id u a ls  w ith  
a l l  In fo r m a t io n  c o n ta ln o d  In  th e  reg- 
is t r y  o n  th e m  w h e n  a d v e rse  f in d in g s  
a re  p la ce d  o n  th o  r e g is t r y  a n d  u p o n  re ­
q u e s t . I n d iv id u a ls  o n  th e  r e g is t r y  m u s t  
h av e  s u f f i c ie n t  o p p o r tu n i ty  to  c o r r e c t  
a n y  m is s ta te m e n ts  o r  In a c c u r a c ie s  
c o n ta in e d  in  th e  r e g is try .
(S6 F R  40*18. S ep t. 26. 1981; SC FR  69331, Nov 
24. 1881]

1 483.158 F F P  fo r  n u r s e  a id e  (r a in in g  
a n d  c o m p e te n c y  e v a lu a t io n .

(a )  S t a t e  e x p e n d itu re s  fo r  n u rs e  a id e  
t r a in in g  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m s  a n d  c o m p e te n c y  e v a lu a t io n  
p ro g ra m s  a re  a d m in is t r a t iv e  co s ts . 
T h e y  a re  m a tc h e d  as in d ic a t e d  In 
I - . .  1 1 6 (b )(8 ) o f  th lB  c h a p te r .

( b )  F F P  is  a v a ila b le  fo r  S t a t e  e x p e n d ­
i tu r e s  a s s o c ia te d  w ith  n u rs o  a id e  t r a in ­
in g  a n d  c o m p e te n c y  e v a lu a t io n  p ro ­
g r a m s  a n d  c o m p e te n c y  e v a lu a t io n  p ro ­
g ra m s  o n ly  fo r—

(1 ) N u rs e  a id e s  e m p lo y e d  b y  a  f a c i l ­
i t y ;

(2 ) N u r s e  a id e s  w h o  h a v e  a n  o f fe r  o f 
e m p lo y m e n t  f r o m  a  f a c i l i t y ;

(3 ) N u rs e  a id e s  w h o  b e co m e  e m p lo y e d  
b y  a  f a c i l i t y  n o t  la te r  th a n  12 m o n th s  
a R e r  c o m p le t in g  a  n u rs e  a id e  t r a in in g  
a n d  c o m p e te n c y  e v a lu a t io n  p r o g r a m  o r 
c o m p e te n c y  e v a lu a t io n  p ro g r a m ; o r

(4 ) N u r s e  a id e s  w h o  re ce iv e  a n  o ffe r  o f 
e m p lo y m e n t  fro m  a  f a c i l i t y  n o t  la te r  
tn a n  12 m o n th B  a f te r  c o m p le t in g  a 
n u rs e  a id e  l / a in ln g  a n d  c o m p e te n c y  
e v a lu a t io n  p ro g ra m  o r  c o m p e te n c y  
e v a lu a t io n  p ro g ra m .

S u b p a r t  E —A p p e a l s  o f  D is ­
c h a r g e s ,  T r a n s fe r s ,  a n d  
P r e a d m i s s i o n  S c r e e n i n g  a n d  
A n n u a l  R e s i d e n t  R e v i e w  
( P A S A R R )  D e t e r m i n a t i o n s

IRCE: 57 FR 56514. Nov. 30. 1882. unleM 
w ise noled.
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,*53.200 B a s is .
T h is  s u b p a r t  im p le m e n ts  s e c t io n s  

i l l« e ) (3 ) .  1819 (0 (3 ). 1919(e)(3). 1918 (f)(3 ), 
1919(c)(7 ) o l th e  A c t .

(483-103 D e f in it io n s .

F o r  p urp o se s  o f  th lB  s u b p a r t  a n d  s u b -  
norts B  a nd  (  —D ischarge i e a n s  m o v e m e n t  fro m  a n  
sn tlty  t h a t , . .r t lc ip a to o  In  M e d lc a ro  as

sk ille d  n u r s in g  f a c i l i t y ,  a  M e d ic a re  
certified  d is t in c t  p a r t , a n  e n t i t y  t h a t  
p a rtic ip a te s  in  M e d ic a id  as  a  n u r s in g  
fa c ility , o r  s  M e d ic a id  c e r t i f ie d  d is ­
t in c t  p a r t  to  a  n o n ln s t l t u t io n a l  s o t t in g  
when th o  d is c h a r g in g  f a c i l i t y  ce aseB  to  
be le g a lly  re sp o n s ib le  fo r  th e  c a r e  o f  
the re sid e n t.In d ivid u al m e a n s  a n  In d iv id u a l o r  a n y  
legal re p re s e n ta t iv e  o r  th e  In d iv id u a l .

Resident m e a n s  a  re s id e n t  o f  a  S N F  o r  
N F  o r a n y  le g a l re p re s e n ta t iv e  o f  th e  
re dd e r t.Transfer m e a n s  m o v e m e n t  f ro m  a n  
e n tity  t h a t  p a r t ic ip a te s  In  M e d ic a re  a s  
s  s k il le d  n u r s in g  f a c i l i t y ,  a  M e d ic a r e  
ce rtified  d is t in c t  p a r t , a n  e n t i t y  t h a t  
p a rtic ip a te s  ln  M e d ic a id  aa a  n u r s in g  
fa c ility  o r  a  M e d ic a id  c e r t if ie d  d i s t in c t  
part to  a n o th e r  in s t i t u t io n a l  s e t t in g  
when th o  le g a l r e s p o n s ib il ity  fo r  th e  
care o f  th e  re s id e n t  ch a n g e s  fro m  th e  
tra ns fe rrin g  f a c i l i t y  to  th e  r e c e iv in g  
fa c ility .

I483.X04 P r o v is io n  o r  a  h e a r in g  a n d  
a pp e a l sy ste m .

(a ) E a c h  S t a t e  m u s t  p ro v id e  a  s y s te m  
for:

(1) A  re s id e n t o f  a  S N F  o r  a  N F  to  a p ­
peal a  n o t ic e  fro m  th e  S N F  o r  N F  o f  I n ­
tent to  d is ch a rg e  o r  t ra n s fe r  th e  re s i­
dent; and

(2) A n  In d iv id u a l w h o  h a s  been  a d ­
versely a ffe cte d  b y  a n y  P A S A R R  d e te r ­
m in a tio n  m a d e  b y  th e  S t a t e  In  th e  c o n ­
text o f  e ith e r  a  p re a d m is s io n  s c re e n in g  
or an a n n u a l r e s id e n t  re v ie w  u n d e r  Bub - 
part C  o f  p a r t  483 to  a pp e a l t h a t  d e te r ­
m in a tio n .

tb ) T h e  S t a t e  m u B t  p ro v id e  a n  a p ­
peals sy s te m  t h a t  m e e ts  th e  re q u ire ­
m ents o f  th is  e u b p a r t, (483.12 o f  t h is  
Part, and p a r t  431 B U bp& rt E  o f  th is  
chapter.
IW F R  (6506, Nov. 30. 1992; 58 FR 25784. Apr, 
».1993)

(4 8 3 .2 0 6  T r a n s fe r s , d is ch a rg e s  a n d  r e ­
lo c a t io n s  s u b je c t  to  s p p e a ).

(a )  “ F a c i l i t y ' '  m e a n s  a  c e r t i f ie d  e n ­
t i t y ,  e ith e r  a  M e d ic a re  S N F  o r  a  M e d i c ­
a id  N F  (see  ((4 8 3 .5  a n d  483.12(a)(1)).

( b )  A  r e s id e n t  h a s  a p p e a l r ig h t s  w h e n  
he  o r  sh e  Is tra n s fe rre d  f r o m —

(1 ) A  c e r t i f ie d  bed In to  a. n o n c e r t l f le d  
bed ; a n d

(2) A  b ed  In  a  c e r t i f l - 4  e n t i t y  t o  a  bed 
In  a n  e n t i t y  w h ic h  Is ( r t lf le d  a s  a  d i f ­
fe re n t  p ro v id e r .

( c )  A  r e s id e n t  h a s  n o  a p p e a l r ig h t s  
w h e n  ho  o r  s h e  la m o v e d  fro m  o n e  bed  
ln  th e  c e r t i f ie d  e n t i t y  to  a n o th e r  bed  ln  
th e  sa m e  c e r t i f ie d  e n t i t y .

S u b p a r t *  F - H —( R e s e r v e d )

S u b p a r t  I —C o n d i t i o n s  o l  P a r t i c i p a ­
t i o n  lo r  I n t e r m e d i a t e  C a r e  F a ­
c i l i t i e s  f o r  I h e  M e n i a l l y  R e ­
t a r d e d

Source : 53 F R  20496, Ju n e  3. 1988. Roilceig- 
nated a t  56 FR  48918. Sept 26. 1991.

(4 8 3 .4 0 0  B a s is  a n d  p u rp o s e .
T h i s  s u b p a r t  Im p le m e n ts  s e c t io n  1905

( c )  a n d  ( d )  o f  th e  A c t  w h ic h  g iv e s  th e  
S e c r e t a r y  a u t h o r i t y  to  p re s c r ib e  r e g u ­
la t io n s  fo r  I n te r m e d ia te  ca re  f a c i l i t y  
s e rv ice s  In  f a c i l i t i e s  fo r  th e  m e n t a l ly  
re ta rd e d  o r  p e rs o n s  w i th  r e la te d  c o n d i ­
t io n s .

( 4 8 3 . 4 0 S  R e la t io n s h ip  to  o th e r  I U I S  
r e g u la t io n s .

In  a d d i t io n  to  c o m p l ia n c e  w i t h  th e  
r e g u la t io n s  s e t  fo r th  In  th is  s u b p a r t .  
f a c i l i t i e s  a re  o b lig e d  to  m e e t th e  a p p l i ­
c a b le  p r o v is io n s  o f  o th e r  H 1 IS  r e g u la ­
t io n s ,  I n c lu d in g  b u t  n o t  l im i t e d  to  
th o s e  p e r ta in in g  to  n o n d is c r im in a t io n  
o n  th e  b a s is  o f  ra ce , c o lo r ,  o r  n a t io n a l  
o r ig in  (45 C F R  P a r t  80). n o n d lB c r lm ln a -  
t lo n  o n  th e  b a s is  o f  h a n d ic a p  (45 C F R  
P a r t  84), n o n d is c r im in a t io n  o n  th e  
b a s is  o f  a g e  (45 C F R  P a r t  91), p r o t e c ­
t io n  o f  h u m a n  s u b je c ts  o f  re s e a rch  (45 
C F R  P a r t  46), a n d  fra u d  a n d  a b u se  (42 
C F R  P o r t  455). A lt h o u g h  th o s e  r e g u la ­
t io n s  a re  n o t  In  th e m s e lv e s  co n s id e re d  
c o n d it io n s  o f  p a r t i c ip a t io n  u n d e r  th is  
P a r t ,  t h e i r  v io la t io n  m a y  re s u lt  In  th e  
te r m in a t io n  o r  s u s p e n s io n  o f, o r  th o  re ­
fu s a l to  g r a n t  o r  c o n t in u e .  F e d e ra l f i ­
n a n c ia l  a s s is ta n c e .

.to*
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0483.410  C o n d i t io n  o f  p a r t ic ip a t io n :  
G o v e r n in g  b o d y  a n d  m a n a g e m e n t.

(a )  S tandard: G overning bodg. T h e  fa ­
c i l i t y  m u s t  id e n t i f y  a n  in d iv id u a l  o r  
In d iv id u a ls  to  c o n s t i t u t e  th e  g o v e rn in g  
b o d y  o f  th e  f a c i l i t y .  T h o  g o v e rn in g  
b o d y  m u n t ­

i l )  E x e r c is e  g e n e ra l p o l ic y ,  b u d g e t .
a n d  o p e r a t in g  d ir e c t io n  o v e r  th e  f a c i l ­
i t y ;

(2 ) S o t  th e  q u a l i f i c a t io n s  ( i n  a d d i t io n  
to  thOBe a lre a d y  s e t  b y  S t a t e  la w , i f  
a n y )  fo r  th o  a d m in is t r a t o r  o f  th e  f a c i l ­
i t y ;  a n d

(3 ) A p p o in t  th e  a d m in is t r a t o r  o f  th e  
f a c i l i t y .

(b )  S tandard: C om pliance w ith  Federal, 
S ta te , a n d  local law s. T h e  f a c i l i t y  m u s t  
be in  c o m p l ia n c e  w i t h  a l l  a p p l ic a b le  
p r o v is io n s  o f  F e d e r a l ,  S t a t o  a n d  lo c a l  
la w s , r e g u la t io n s  a n d  co d e B  p e r ta in in g  
to  h e r l t h .  s a fe ty , a n d  s a n ita t io n .

( c ) S tandard: C lien t records. (1 )  T h e  fa ­
c i l i t y  m u s t  d e v e lo p  a n d  m a in ta in  a  r e c ­
o rd k e e p in g  s y s te m  t h a t  in c lu d e s  a  s e p ­
a ra te  r e co rd  fo r  e a c h  c l i e n t  a n d  t h a t  
d o c u m e n ts  th e  c l i e n t ' s  h e a lth  ca re , a c ­
t iv e  t r e a tm e n t ,  s o c ia l  I n fo r m a t io n ,  a n d  
p r o te c t io n  o f  th e  c l i e n t ' s  r ig h ts .

(2 ) T h e  f a c i l i t y  m u s t  k e e p  c o n f id e n ­
t ia l  a l l  in f o r m a t io n  c o n ta in e d  in  th e  
c l ie n t s '  re co rd s , re g a rd le s s  o f  th e  fo rm  
o r  s to ra g e  m e th o d  o f  t h e  re co rd s .

(3 ) T h e  f a c i l i t y  m u B t  d e v e lo p  a n d  im ­
p le m e n t  p o l ic ie s  a n d  p ro ce d u re s  g o v ­
e r n in g  th e  re le a s e  o f  a n y  c l i e n t  in fo r ­
m a t io n ,  I n c lu d in g  c o n s e n ts  n e ce ss a ry  
f ro m  th e  c l i e n t ,  o r  p a r e n ts  ( i f  th e  c l i ­
e n t  is  a  m in o r )  o r  le g a l g u a rd ia n .

(4 )  A n y  In d iv id u a l  w h o  m a k e s  a n  
e n t r y  in  a  c l i e n t ' s  r e c o r d  m u s t  m a k e  i t  
le g ib ly , d a te  i t ,  a n d  s ig n  i t .

(5 )  T h e  f a c i l i t y  m u s t  p ro v id e  a  le g e n d  
t o  e x p la in  a n y  s y m b o l o r  a b b r e v ia t io n  
used  In  a  c l lo n t 's  r e co rd .

(6 ) T h e  f a c i l i t y  m u s t  p ro v id e  e a ch  
Id e n t if ie d  r e s id e n t ia l l iv in g  u n i t  w ith  
a p p ro p r ia te  a s p e c ts  o f  e a ch  c l ie n t 's  
re co rd .

(d )  S tandard: Services provided under 
agreem ents w ith  ou tside  sources. (1 )  I f  a 
s o rv lce  re q u ire d  u n d e r  th is  s u b p a r t  Ib 
n o t  p rov id e d  d i r e c t ly ,  th e  f a c i l i t y  m u s t  
h av o  a w r it te n  a g re e m e n t  w ith  a n  o u t -  
e ld o  p ro g ra m , re s o u r ce , o r  s e rv ice  to  
fu r n is h  th e  n e ce ss a ry  s e rv ice , I n c lu d in g  
e m e rg e n cy  n nd  o th e r  h e a lth  co re .

(2 ) T h e  a g re e m e n t  m u s t —

( i )  C o n ta in  th e  re s p o n s ib il it ie s ,  (U n c ­
t io n s ,  o b je c t iv e s , a n d  o th e r  te rm s  
a g re e d  to  b y  b o th  p a r t ie s : a n d

(11) P ro v ld o  t h a t  th o  f a c i l i t y  Is  ro - 
s p o n s ib le  fo r  a s s u r in g  t h a t  th e  o u ts id e  
s e rv ice s  m e e t  th e  s ta n d a r d s  fo r  q u a l i t y  
o f  s e rv ice s  c o n ta in e d  in  t h is  s u b p a r t .

(3 ) T h e  f a c i l i t y  m u s t  a ssu re  t h a t  o u t ­
s id e  se rv ice s  m e e t  th o  needs o f  e a ch  
c l i e n t .

(4 )  I f  l iv in g  q u a r te r s  o re  n o t  p ro v id e d  
ln  a  f a c i l i t y  o w ne d  b y  th e  I C F / M R ,  th e  
I C F / M R  re m a in s  d i r e c t ly  re s p o n s ib le  
fo r  th e  s ta n d a rd s  r e la t in g  to  p h y s ic a l 
e n v ir o n m e n t  t h a t  a re  s p e c if ie d  in  
(483.470 (a )  th r o u g h  (g ) ,  ( j )  a n d  (k ) .

(e )  Standard: L icensure. T h e  f a c i l i t y  
m u s t  be l ic e n s e d  u n d e r  a p p l ic a b le  
S t a t o  a n d  lo c a l  la w .
(53 F R  20496. Ju ne  3, 1968. Redesignated a t  66 
F R  48916, Sept. 26, 1991, and amended a t  67 
F R  43926, Sept. 23. 1992)

1483 .420  C o n d it io n  o f  p a r t i c ip a t io n :  
C l ie n t  p ro te c t io n s .

(a )  Standard: P rotection  o f  c lien ts ' 
righ ts. T h e  f a c i l i t y  m u s t  e n s u re  th e  
r ig h t s  o f  a l l  c l ie n t s .  T h e r e fo r e , th e  fa ­
c i l i t y  m u s t—

(1 ) In fo rm  e a ch  c l i e n t ,  p a re n t  ( I f  th e  
c l i e n t  is  a  m in o r ) ,  o r  le g a l g u a r d ia n , o f  
th e  c l ie n t 's  r ig h ts  a n d  th e  ru le s  o f  th e  
f a c i l i t y :

(2 )  In fo rm  e a ch  c l i e n t ,  p a r e n t  ( i f  th e  
c l i e n t  is  a  m in o r ) ,  o r  le g a l g u a r d ia n , o f 
th e  c l ie n t 's  m e d ic a l c o n d i t io n ,  d e v e l­
o p m e n ta l c.nd  b e h a v io ra l s ta tu s ,  a t ­
te n d a n t  r is k s  o f  t r e a tm e n t ,  a n d  o f  th e  
r ig h t  to  re fose  t r e a tm e n t ;

(3 )  A llo w  a n d  e n co u ra g e  In d iv id u a l 
c l i e n t s  to  sx e rc lB e  th e ir  r ig h t s  o s  c l i ­
e n ts  o f  th e  f a c i l i t y ,  a n d  a s  c i t i z e n s  o f  
th e  U n ite d  S ta te s ,  in c lu d in g  th e  r ig h t  
to  f i le  c o m p la in ts ,  a n d  th e  r ig h t  to  d u e  
p ro ce ss :

(4 )  A llo w  In d iv id u a l c l ie n t s  to  m a n ­
age  th e ir  f in a n c ia l  a f fa ir s  a n d  te a ch  
th e m  to  d o  so  to  th e  e x te n t  o f  t h e ir  c a ­
p a b i l i t ie s ;

(5 ) E n s u r e  t h a t  c l ie n t s  o re  n o t  s u b ­
je c te d  to  p h y s ic a l,  v e rb a l. B ex u a i o r  
p s y c h o lo g ic a l a b u se  o r  p u n is h m e n t ;

(6 ) E n s u r e  t h a t  c l i e n t s  a re  free  fro m  
u n n e ce s s a ry  d ru g s  a n d  p h y s ic a l re ­
s t r a in t s  n nd  are  p ro v id e d  a c t iv e  t r e a t ­
m e n t  to  re d u ce  d e p e n d e n cy  o n  d ru g s  
a n d  p h y s ic a l re s tr a in ts :

(7 )  P ro v id e  e a ch  c l i e n t  w ith  th e  o p ­
p o r tu n ity  fo r  p e rso n a l p r iv a c y  a n d  c n -
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»ure p r iv a cy  d u r in g  t r e a tm e n t  a n d  ca re  
0f persona l needs;

(8 ) E n s u re  t h a t  c l ie n t s  a re  n o t  c o m ­
p i le d  to  p e r fo rm  s e rv ice s  fo r  th e  f a c i l ­
ity  a nd  e n s u re  t h a t  c l i e n t s  w h o  d o  
work fo r  th o  f a c i l i t y  a re  c o m p e n s a te d  
(or th e ir  e f fo r ts  a t  p r e v a il in g  w ages 
in d  c o m m e n s u ra te  w i t h  th e ir  a b i l i t ie s ;

(9 ) E n s u re  c l ie n t s  th e  o p p o r tu n i ty  to  
co m m u n ica te , a s s o c ia te  a n d  m e e t p r i ­
vate ly  w ith  In d iv id u a ls  o f  t h e ir  c h o ic e ,  
gad to  send a n d  re ce iv e  u n o p e n e d  m a ll ;

(10) E n s u r e  t h a t  c l i e n t s  h a v e  a c ce s s  
to te le p ho n oB  w i t h  p r iv a c y  fo r  I n c o m ­
ing a nd  o u tg o in g  lo c a l  a n d  lo n g  d is ­
tance  c a l ls  e x ce p t  a s  c o n t r a in d ic a t e d  
by fa c to rs  id e n t if ie d  w i t h in  t h e i r  i n d i ­
v idual p ro g ra m  p la n s ;

(11) E n s u r e  c l i e n t s  th e  o p p o r t u n i t y  to  
p a r t ic ip a te  In  s o c ia l ,  re lig io u s , a n d  
c o m m u n ity  g r o u p  a c t iv i t ie s ;

(12) E n s u r e  t h a t  c l i e n t s  h a v e  th e  
r ig h t  to  r e ta in  a n d  use  a p p r o p r ia te  p e r­
sonal posse ssio ns a n d  c lo t h in g ,  a n d  e n ­
sure t h a t  e a ch  c l i e n t  Is  d resse d  In  h lB  
or h e r ow n  c lo t h in g  e a ch  d a y ; a n d

(13) P e r m i t  a  h u s b a n d  a n d  w ife  w h o  
both  reside  ln  th e  f a c i l i t y  to  s h a re  a  
room .

(b ) Standard: C lient finances. (1 ) T h e  
fa c i l ity  m u s t  e s ta b lis h  a n d  m a in ta in  a 
system  t h a t —

(1) A ssu re s  a  f u l l  a n d  c o m p le te  a c ­
co u n tin g  or c l ie n t s '  p e rs o n a l fu n d s  e n ­
trusted  to  th e  f a c i l i t y  o n  b e h a lf  o f  c l i ­
ents; and

(I I ) P re c lu d e s  a n y  c o m m in g l in g  o f  
c lie n t  fu n d s  w ith  f a c i l i t y  fu n d s  o r  w ith  
the fu n d s  o f  a n y  p e rso n  o th e r  th a n  a n ­
othe r c l ie n t .

(2 ) T h e  c l ie n t 's  f in a n c ia l  re co rd  m u s t  
be a v a ila b le  o n  re q u e s t  to  th e  c l i e n t ,  
parents ( I f  th e  c l i e n t  is  a  m in o r )  o r  
legal g u a rd ia n .

( c )  Standard: C om m unication w ith  c li­
ents. parents, a n d  guard ians. T h e  f a c i l ­
ity  m u s t—

(1) P ro m o te  p a r t i c ip a t io n  o f  p a re n ts  
(If th e  c l ie n t  Is a  m in o r )  a n d  le g a l 
guard ians In  th e  p ro ce s s  o f  p ro v id in g  
activ e  tre a tm e n t  to  a  c l i e n t  u n le ss  
th e ir  p a r t ic ip a t io n  is  u n o b ta in a b le  o r  
Inappropria te ;

(2) A nsw er c o m m u n ic a t io n s  fro m  c l i ­
ents’ fa m ilie s  a n d  fr ie n d s  p r o m p t ly  a n d  
• P P ro prla te ly ;

(3 ) P ro m o te  v is it s  b y  in d iv id u a ls  w ith  
*  re la tio n s h ip  to  th o  c l i e n t  (B u ch  as 
lem lly . c lo se  fr ie n d s , le g a l g u a rd ia n s

a n d  a d v o c& te B ) a t  a n y  re a s o n a b le  h o u r , 
w i t h o u t  p r io r  n o t i c e ,  c o n s is t e n t  w i th  
th e  r ig h t  o f  t h a t  c l le n t 'a  a n d  o th e r  c l i ­
e n ts '  p r iv a c y ,  u n le s s  th e  In t e r d is c ip l i ­
n a r y  te a m  d e te r m in e s  t h a t  th e  v is i t  
w o u ld  n o t  bo a p p r o p r ia te ;

(4 )  P r o m o te  v la lts  b y  p a re n ts  o r  
g u a r d ia n s  to  a n y  a re a  o f  th e  f a c i l i t y  
t h a t  p ro v id e s  d i r e c t  c l i e n t  c a r e  s e rv ­
ic e s  to  th e  c l i e n t ,  c o n s is t e n t  w i th  th e  
r ig h t  o f  t h a t  c l i e n t ' s  a n d  o th e r  c l ie n t s '  
p r iv a c y :

(5) P r o m o t e  f r e q u e n t  a n d  In f o r m a l  
leav eB  f r o m  t h e  f a c i l i t y  fo r  v i s i t s ,  t r ip e ,  
o r  v a c a t io n s ;  a n d

(6 )  N o t i f y  p r o m p t ly  th e  c l ie n t 's  p a r ­
e n ts  o r  g u a r d ia n  o f  a n y  s i g n i f i c a n t  i n ­
c id e n t s ,  o r  ch a n g e s  In  th e  c l i e n t ' s  c o n ­
d i t i o n  In c lu d in g ,  b u t  n o t  l im i t e d  to ,  se - 
r lo u B  I l ln e s s , a c c id e n t ,  d e a th , a b u se , o r  
u n a u th o r iz e d  a b s e n ce .

( d )  S tandard : S ta f f  trea tm en t o f  clients.
(1 )  T h e  f a c i l i t y  m u s t  d e v e lo p  a n d  im ­
p le m e n t  w r i t te n  p o l ic ie s  a n d  p r o c e ­
d u re s  t h a t  p r o h ib i t  m is t r e a tm e n t ,  n e ­
g le c t  o r  a b u se  o i th e  c l i e n t .
(1) S t a f f  o f  th e  f a c i l i t y  muBt n o t  use  

p h y s ic a l ,  v e rb a l, s e x u a l j r  p s y c h o ­
lo g ic a l  a b u s e  o r  p u n is h m e n t .

(• I ) S t a f f  m u s t  n o t  p u n is h  a  c l i e n t  b y  
w i t h h o ld in g  fo o d  o r  h y d r a t io n  t h a t  
c o n t r ib u t e s  to  a  n u t r i t io n a l ly  a d e q u a te  
d ie t .

( i l l )  T h e  f a c i l i t y  m u s t  p r o h ib i t  th e  
e m p lo y m e n t  o f  In d iv id u a ls  w i th  a  c o n ­
v ic t i o n  o r  p r io r  e m p lo y m e n t  h is to r y  o f  
c h i l d  o r  c l i e n t  a b u se , n e g le c t  o r  m is ­
t r e a tm e n t .

(2 )  T h e  f a c i l i t y  m u s t  e n su ro  t h a t  a l l  
a l le g a t io n s  o f  m is t r e a tm e n t ,  n e g le c t  o r  
a b u se , a s  w e ll a s  in ju r ie s  o f  u n k n o w n  
s o u r c e , a re  re p o r te d  Im m e d ia te ly  to  
th e  a d m in is t r a t o r  o r  to  o th e r  o f f ic ia ls  
in  a c c o r d a n c e  w ith  S t a t e  la w  th r o u g h  
e s ta b lis h e d  p ro ce d u re s .

(3 ) T h e  f a c i l i t y  m u s t  h av e  e v id e n ce  
t h a t  a l l  a lle g e d  v io la t io n s  a re  th o r ­
o u g h ly  in v e s t ig a te d  a n d  m u s t  p re v e n t 
f u r t h e r  p o te n t ia l  a b u se  w h ile  th e  In v e s ­
t ig a t io n  Ib  In  p ro g re r"

(4 )  T h e  r e s u lts  o f  a l l  in v e s t ig a t io n s  
m u s t  be re p o rte d  to  th o  a d m in is t r a to r  
o r  d e s ig n a te d  re p re s e n ta t iv e  o r  lo  
o th e r  o f f i c ia ls  In  a c c o r d a n c e  w ith  
S t a t e  la w  w ith in  fiv e  w o r k in g  d a y s  o f  
th e  I n c id e n t  a n d , I f  th e  a lle g e d  v io la ­
t io n  Is v e r if ie d . A p p ro p r ia te  c o r r e c t iv e  
a c t io n  m u s t  be ta k e n .
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1 46 3 .4 3 0  C o n d i t io n  o f  p a r t i c ip a t io n :  
F a c i l i t y  s ta f f in g .

(a )  S ta n d a r d : Q u a lif ie d  m en ta l re ta rd a ­
tion  p r o fe s s io n a l. E a c h  c l i e n t ’s  a c t iv e  
t r e a t m e n t  p r o g r a m  m u s t  be In te g r a te d , 
c o o r d in a te d  a n d  m o n l t o r o d  b y  a  q u a l i ­
fied  m e n ta l  r e t a r d a t io n  p ro fe s s io n a l 
who—

(1 )  H a s  a t  le a s t  o n e  y e a r  o f  e x p e r i­
e n ce  w o r lr ln g  d i r e c t ly  w i t h  p e rs o n s  
w i th  m e n ta l  r e ta r d a t io n  o r  o t h e r  d e v e l­
o p m e n ta l  d is a b i l i t ie s :  a n d

(2 ) I s  o n e  o f  t h e  fo l lo w in g :
(1 ) A  d o c t o r  o f  m e d ic in e  o r  o s te o p ­

a th y .
M l )  A  re g is te re d  n u rs e .
( H i )  A n  in d iv id u a l  w h o  h o ld s  a t  le a s t  

a  b a c h e lo r 's  d e g re e  in  a  p ro fe s s io n a l 
c a te g o r y  s p e c if ie d  i n  p a ra g ra p h  (b X 6 )
of thlB section.

( b )  S ta n d a r d : P r o fe s s io n a l  p rogram  s e r v ic e s . (1 )  E a c h  c l i e n t  m u B t  re ce iv e  
th e  p r o fe s s io n a l p ro g ra m  s e rv ice s  n e e d ­
ed  to  Im p le m e n t  th e  a c t iv e  t r e a tm e n t  
p r o g r a m  d e f in e d  b y  e a c h  c l i e n t ' s  i n d i ­
v id u a l  p r o g r a m  p la n . P r o fe s s io n a l p r o ­
g r a m  B ta f f  m u s t  w o r k  d i r e c t ly  w i th  c l i ­
e n t s  a n d  w i t h  p a ra p ro fe s s lo n a l, n o n - 
p r o fe s s io n a l a n d  o th e r  p ro fe s s io n a l p ro ­
g r a m  s t a f f  w h o  w o r k  w i t h  c l ie n t s .

(2 )  T h e  f a c i l i t y  m u s t  h a v e  a v a i la b le  
e n o u g h  q u a l i f ie d  p ro fe s s io n a l s ta f f  to  
c a r r y  o u t  a n d  r p o n lt o r  th e  v a r io u s  p ro ­
fe s s io n a l in t e r v e n t io n s  i n  a c c o r d a n c e  
w i t h  th e  B ta te d  g o a ls  a n d  o b je c t iv e s  o f  
e v e ry  In d iv id u a l  p r o g r a m  p la n .

(3 )  P r o fe s s io n a l  p r o g r a m  s t a f f  m u s t  
p a r t i c ip a t e  a s  m e m b e rs  o f  th e  In te r ­
d is c ip l i n a r y  te a m  In  r e le v a n t  a s p e c ts  
o f  t h e  a c t iv e  t r e a t m e n t  p ro ce ss .

(4 )  P r o fe s s io n a l  p r o g r a m  s t a f f  m u s t  
p a r t i c ip a t e  i n  o n -g o in g  s t a f f  d e v e lo p ­
m e n t  a n d  t r a in in g  In  b o th  fo r m a l a n d  
In fo r m a l s e t t in g s  w i th  o th e r  p ro fe s ­
s io n a l ,  p a ra p ro fe s s lo n a l, a n d  n o n p ro fe s -
s lo n a l s ta f f  m o m b e rs .

(6 )  P r o fe s s io n a l p ro g ra m  s ta f f  m u s t  
be l i c e n s e d , c e r t i f ie d ,  o r  re g is te re d , as 
a p p l ic a b le ,  t o  p ro v id e  p ro fe s s io n a l 
s e rv ice s  b y  ’ h e  S t a t e  In  w h ic h  h e  o r  
she  p r a c t ic e s .  T h o s e  p ro fe s s io n a l p ro ­
g r a m  s t a f f  w h o  d o  n o t  fa ll  u n d e r  th e  J u ­
r is d i c t io n  o f  S t a t e  l i c e n s u r e ,  c e r t i f i ­
c a t io n .  o r  r e g is t r a t io n  re q u ire m e n ts , 
s p e c if ie d  ln  J483 .410 (b ), m u s t  m e e t th e  
fo llo w in g  q u a l i f i c a t io n s :

( I )  T o  be d e s ig n a te d  a s  a n  o c c u p a ­
t io n a l th e r a p is t ,  a n  In d iv id u a l  m u s t  be 
e lig ib le  fo r  c e r t i f i c a t io n  a s a n  o c c u p a -

t lo n a l  th e r a p is t  b y  th e  A m e r i c a n  O c c u . 
p a t lo n a l T h e r a p y  A s s o c ia t io n  o r  &n 
o th e r  co m p a ra b le  b o d y .

( I I )  T o  be d e s ig n a te d  a s  a n  o c cu p y , 
t lo n a l  th e ra p y  a s s is ta n t ,  a n  in d iv id u a l 
m u s t  be e lig ib le  f o r  c e r t i f i c a t i o n  a s  a 
c e r t i f ie d  o c c u p a t io n a l  th e r a p y  a ss is t­
a n t  b y  th e  A m e r i c a n  O c c u p a t io n a l  
T h e r a p y  A s s o c ia t io n  o r  a n o t h e r  co m -
p a ra b le  b o d y .

( I I I )  T o  be d e s ig n a te d  a s  a  p h y s ica l 
t h e r a p is t ,  a n  In d iv id u a l m u s t  be e llg j. 
b le  fo r  c e r t i f i c a t io n  a a  a  p h y s ic a l  th er­
a p is t  b y  th e  A m e r i c a n  P h y s i c a l  T h e r ­
a p y  A s s o c ia t io n  o r  a n o th e r  co m p a ra b le  
b o d y .

( i v )  T o  be d e s ig n a te d  a s  a  p h y s ica l 
th e ra p y  a s s is ta n t ,  a n  In d iv id u a l  m u st 
b e  e lig ib le  fo r  r e g is t r a t io n  b y  the 
A m e r ic a n  P h y s i c a l  T h e r a p y  A s s o c ia ­
t io n  o r  be  a  g r a d u a te  o f  a  tw o  y e a r  co l­
le g e -le v e l p ro g ra m  a p p ro v e d  b y  the 
A m e r ic a n  P h y s i c a l  T h e r a p y  A ss o c ia ­
t io n  o r  a n o th e r  c o m p a ra b le  b o d y .

( v )  T o  be  d e s ig n a te d  a s  a  p sy ch o lo ­
g is t ,  a n  In d iv id u a l m u s t  h a v e  a t  le a s ts  
m a s te r 's  deg re e  in  p s y c h o lo g y  fro m  so
a c c re d ite d  s ch o o l.

(v l )  T o  be d e s ig n a te d  a s  a  socia l
w o rk e r , a n  In d iv id u a l m u B t—

( A )  H o ld  a  g r a d u a te  d e g re e  Prom  s  
s c h o o l o f  s o c ia l  w o rk  a c c r e d ite d  o r  ap­
p ro v e d  b y  th e  C o u n c i l  o n  S o c i a l  W ork 
E d u c a t io n  o r  a n o th e r  c o m p a r a b le  body: 
o r

( B )  H o ld  a  B a c h e lo r  o f  S o c i a l  W ork 
d e g re e  f ro m  a  c o lle g e  o r  u n iv e r s ity  so- 
c r e d ite d  o r  a p p ro v e d  b y  th e  C o u n c i l  on 
S o c i a l  W o r k  E d u c a t io n  o r  a n o tb tr
co m p a ra b le  b o d y .

(v l l )  T o  be d e s ig n a te d  a s  a  speech- 
la n g u a g e  p a th o lo g is t  o r  a u d lo lo g ls t ,  an
In d iv id u a l m u s t—

( A )  B e  e lig ib le  fo r  a  C e r t i f i c a t e  of 
C l i n i c a l  Competence ln  Speech-Lan- 
g u a g o  P a th o lo g y  o r  A u d lo lo g y  granted 
b y  th e  A m e r ic a n  S p e e c h -L a n g c * * * - 
H e a r in g  Association o r  another com-
txrnbl v o d y ; o re e t  th e  e d u c a t io n a l  require*
n u m  lo r  c e r t i f i c a t i o n  a n d  be In  tM
p ro ce ss  o f  a c c u m u la t in g  th e  supervia*0
e x p e r ie n ce  re q u ire d  fo r  c e r t i f i c a t io n .

( v l l i )  T o  be d e s ig n a te d  o s  a  Pr0 ‘f f
s lo n a l r e c re a t io n  s t a f f  m e m b e r , ani*
d iv id u a l m u s t  h a v e  a  b a c h e lo r 's  d e f t *
In  r e c re a t io n  o r  ln  a  s p e c ia lty  anw
such aa a r t ,  d a n c e , music o r  phy*1
e d u c a t io n .
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.ju j x o  bo d e s ig n a te d  a s  a  p ro fe s -  
lonal d ie t i t i a n ,  a n  I n d iv id u a l  m u s t  bo 

!  ivlble fo r  r e g i s t r a t i o n  b y  t h e  A m e r-  
•"JJ, D ie te t ic s  A s s o c ia t io n .

ix )  T o be d e s ig n a te d  a a  a  h u m a n  s e r v ­
ice, p ro fe s s io n a l a n  In d iv id u a l  m u s t  
w ve a t  l e a s t  a  b a c h e lo r 's  d c g re o  ln  a  
hum an se rv ic e s  H e ld  ( I n c lu d in g ,  b u t  

rn' snnlo loB-o  anncin.1 nriu-lim ite d  to : a o c lo io g y , s p o c la l e d u -
0  '  i__ 1.111 i o  f  I n n  n n i i n r a l l n n  n m lJ*tlon . re h a b il ita t io n  c o u n s e l in g , a n d

**<*1) If°the c l ie n t 's  In d iv id u a l p ro g ra m  
D im  is be ing  s u c c e s s fu l ly  Im p le m e n te d  
b f f a c l l l t y  s ta ff , p ro fe s s io n a l p ro g ra m  
. . . it  m e etin g  th e  q u a l i f i c a t io n s  o f  
m rsgraph  (b ) (6 ) (1 ) th r o u g h  (x )  o f  th is  
a c t io n  are n o t  re q u ire d —

(A ) E x ce p t  fo r  q u a l if ie d  m e n ta l  r e ta r ­
dation pro fe ss io n a ls :

(B )  E x ce p t  fo r  th e  r e q u ire m e n ts  o r 
paragraph (b X 2 ) o f  t h is  s e c t io n  c o n -  
o u n in g  th e  f a c i l i t y 's  p ro v is io n  o f  
w oogh  q u a lif ie d  p ro fe s s io n a l p ro g ra m  
stafT, and

(C ) U n less o th e rw ise  s p e c if ie d  by  
State  lice n su re  a n d  c e r t i f i c a t io n  re- 
quirt mente.

(c )  Standard: F a c il it y  s ta ff in g . (1 ) T h e  
h c l l l ty  m u s t  n o t  d e p e n d  u p o n  c l ie n t s  
er volunteers to  p e r fo rm  d ir e c t  ca re  
eenicea fo r th e  f a c i l i t y .It)  Th e re  m u s t  be re sp o n s ib le  d ir e c t  
o v a  s ta ff o n  d u ty  a n d  a w a k e  o n  a  24- 
hour basis, w hen  c l ie n t s  a re  p re s e n t, to  
take prom p t, a p p ro p r ia te  a c t io n  in  
coat o f In ju ry , Illn eB S , f i r e  o r  o th e r  
tovtrgency. In  e a ch  d e fin e d  r e s id e n t ia l 
living u n it  h o u s in g —
• (I) C lie n ts  fo r  w h o m  a  p h y s ic ia n  h a s  
ordered a  m e d ica l ca re  p la n ;

(II) C lie n ts  w h o  a re  a g g re ss iv e , 
assaultive o r s e c u r ity  r is k s ;

(III) M ore th a n  16 c l ie n t s ;  o r
(I* ) Few er th a n  16 c l ie n t s  w ith in  a  

m u lti-un it b u ild in g .
(3) There  m u s t  be a  re sp o n s ib le  d ir e c t  

*are s u i f  person o n  d u ty  o n  a  24 h o u r  
“•six (w hen c lIe n tB  a re  p re s e n t ) to  re - 

to In ju rie s  a n d  s y m p to m s  o f  111- 
■**. and to  h a n d le  e m e rg e n c ie s , In  
koiulng—ned ^ e8ltlent,B , l iv in g  u n i t

for w h o m  & p h y s ic ia n  h as
m i a m e d ica l ca re  p la n ;

18 w ^° u e  n o t  a g g re ss iv e .
d m  oi o r 8ecur l t y  r is k s ; a n d
(1) T T t? en o r few er c l ie n t s ,  

c u m  « , !  m u s t  p ro v id e  su fr i-
Pport s ta f f  so  t h a t  d ir e c t  ca re

s ta f f  a re  n o t  re q u ire d  to  p c r fo r m 's u p -  
p o r t  s e rv ice s  to  th e  e x te n t  t h a t  th e s e  
d u t ie s  in te r fe re  w ith  th e  e x o r c is e  o f  
t h e ir  p r im a r y  d ir e c t  c l i e n t  c a r e  d u t ie s .

( d )  S ta n d a rd : D irect c a r e  ( re s id e n t ia l 
'.ivtng  u n itJ  staf f .  (1 ) T h o  f a c i l i t y  m u s t  
p ro v id e  s u f f i c ie n t  d i r e c t  c a r e  s t a f f  to  
m a n a g e  a n d  su p e rv ise  c l i o n t s  In  a c ­
c o r d a n c e  w ith  th e ir  In d iv id u a l  p ro g ra m  
p la n s .

(2 ) D i r e c t  ca re  s ta f f  a re  d e f in e d  a s  th e  
p re s e n t o n -d u ty  s ta f f  c a l c u la t e d  o v e r 
a l l  s h i f t s  In  a  2 4 -h o u r p e r io d  fo r  e u ch  
d e f in e d  r e s id e n t ia l l iv in g  u n i t .

(3 )  D i r e c t  ca re  B ta f f  m u s t  b e  p ro v id e d  
b y  th e  f a c i l i t y  ln  th e  fo l lo w in g  m in i  
m u m  r a t io s  o f  d ir e c t  c a r o  s ta f f  to  c l i ­
e n ts :

( I )  F o r  e a ch  d e fin e d  r e s id e n t ia l  l iv in g  
u n i t  s e rv in g  c h i ld r e n  u n d e r  th e  a ge  ol 
12, s e v e re ly  a n d  p r o fo u n d ly  re ta rd e d  
c l ie n t s ,  c l ie n t s  w ith  se v e re  p h y s ic a l 
d is a b i l i t ie s ,  o r  c l i e n t s  w h o  a re  a g g ro s  
s lv e . a s s a u lt iv e , o r  s e c u r i t y  r is k s ,  o r 
w h o  m a n ife s t  s e v e re ly  h y p e r a c t iv e  o r 
p e y c h o t l c - l lk e  b e h a v io r , th o  s ta f f  to  
c l i e n t  r a t io  Is 1 to  3.2.

( I I )  F o r  e a ch  d e fin e d  r e s id e n t ia l  l i v ­
in g  u n i t  s e rv in g  m o d e r a te ly  ro ta rd e d  
c l ie n t s ,  th e  s ta f f  to  c l i e n t  r a t io  Is 1 to  
4.

( I I I )  F o r  e a ch  d o n n e d  r e s id e n t ia l IIv 
In g  u n i t  s e rv in g  c l i e n t s  w h o  fu n c t io n  
w l t M n  th e  ra n g e  o f  m i ld  re ta r d a t io n , 
th e  s ta f f  to  c l i e n t  r a t io  Is 1 to  6.4.

(4 ) W h e n  th e re  are  n o  c l i e n t s  p re se n t 
In  th e  l iv in g  u n i t ,  a  re s p o n s ib le  s ta ff  
m e m b e r  m u s t  be a v a i la b le  b y  te le  
p h o n e .

(e )  S ta n d a rd : S t a f f  tr a in in g  program
(1) T h e  f a c i l i t y  m u s t  p r o v id e  e a c h  e m  
p lo y e e  w i th  I n l t i n l  a n d  c o n t in u in g  
t r a i n i n g  t h a t  e n a b le s  t h e  e m p lo y e e  to  
p e r f o r m  hlB o r  h e r  d u t i e s  e f f e c t iv e ly ,  
e f f i c ie n t ly ,  a n d  c o m p e t e n t ly .

(2 )  F o r  e m p lo y e e s  w h o  w o r k  w ith  c l i ­
e n ts , t r a in in g  m u s t  fo c u s  o n  s k i l l s  and 
c o m p e te n c ie s  d ir e c te d  to w a rd  c l ie n ts '  
d e v e lo p m e n ta l, b e h a v io ra l, a n d  h e a lth  
needs.

(3 ) S t a f f  m u s t  be a b le  to  d e m o n s tra te  
th e  s k i l ls  a n d  te c h n iq u e s  n e ce ss a ry  to  
a d m in is t e r  In te rv e n t io n s  to  m a n u g c  
th e  In a p p r o p r ia te  b e h a v io r  o f  c l ie n ts .

(4 )  S t a f f  m u s t  be a b le  to  d e m o n s tra te  
th e  s k i l l s  a n d  te c h n iq u e s  n e ce ss a ry  to  
im p le m e n t  th o  In d iv id u a l p ro g ra m  
p la n s  fo r  e a ch  c l i e n t  fo r  w h o m  th e y  are 
re s p o n s ib le .

429



$463,440 42 CFR Ch. IV (10*1-94 EcSflonj

t  «33.440 C o n d i t i o n  o f  p a r t i c ip a t io n :  
A c t iv e  tre a tm e n t  e erv lce e .

(a )  S ta n d a rd : A c t iv e  trea tm en t. (1 ) 
E a c h  c l i e n t  m u B t  r e ce iv e  a  c o n t in u o u s  
a c t iv e  t r e a tm e n t  p ro g r a m , w h ic h  In ­
c lu d e s  a gg ro BB lve , c o n s is t e n t  Im p le ­
m e n ta t io n  o f  a  p r o g r a m  o f  s p e c ia liz e d  
a n d  g e n e r ic  t r a in in g ,  t r e a tm e n t ,  h e a lth  
s e rv ice s  a n d  re la te d  s e rv ice s  d e s c r ib e d  
In  th lB  s u b p a r t ,  t h a t  Is d ir e c te d  to ­
w a rd —

(1 ) T h e  a c q u is i t io n  o f  th e  b e h a v io rs  
n e ce s s a ry  fo r  th e  c l i e n t  to  f u n c t io n  
w ith  a s  m u c h  s e l f  d e te r m in a t io n  a n d  
In d e p e n d e n ce  o s  p o s s ib le ; a n d

(11) T h e  p re v e n t io n  o r  d e c e le r a t io n  o f  
re g re s s io n  o r  Io b s  o f  c u r r e n t  o p t im a l  
f u n c t io n a l  s ta tu s .

(2 ) A c t iv e  t r e a tm e n t  d o e s  n o t  I n c lu d e  
s e rv ice s  t o  m a in t a in  g e n e r a l ly  in d e ­
p e n d e n t  c l i e n t s  w h o  a re  a b lo  to  f u n c ­
t io n  w i t h  l i t t l e  s u p e r v is io n  o r  in  th e  
a b s e n ce  o f  a  c o n t in u o u s  a c t iv e  t r e a t ­
m e n t  p ro g ra m .

(b )  S ta n d a r d : A d m ission s, tr a n s fe r s , 
a n d  d isc h a r g e . (1 ) C l i e n t s  w h o  a re  a d ­
m it t e d  b y  th e  f a c i l i t y  m u s t  be in  n e e d  
o f  a n d  r e c e iv in g  a c t iv e  t r e a t m e n t  s e rv ­
ice s .

(2 ) A d m is s io n  d e c is io n s  m u B t  bo 
b ased  o n  a  p r e l im in a r y  e v a lu a t io n  o f  
th e  c l i e n t  t h a t  la  c o n d u c t e d  o r  u p d a te d  
b y  th e  f a c i l i t y  o r  b y  o u ts id e  s o u rce s .

(3 ) A  p r e l im in a r y  e v a lu a t io n  m u s t  
c o n t a in  b a c k g r o u n d  I n fo r m a t io n  as 
w e ll a s  c u r r e n t ly  v a l id  a s s e s s m e n ts  o f  
f u n c t io n a l  d e v e lo p m e n ta l,  b e h a v io r a l ,  
s o c ia l ,  h e a lth  a n d  n u t r i t io n a l  s t a t u s  to  
d e te r m in e  I f  th e  f a c i l i t y  c a n  p ro v id e  
fo r  t h e  c l i e n t ' s  n e e d s  a n d  I f  th e  c l i e n t  
is  l i k e ly  to  b e n e f it  rro m  p la c e m e n t  in  
th e  f a c i l i t y .

(4 ) I f  a  c l i e n t  is  to  be e i t h e r  t r a n s ­
fe rre d  o r  d is ch a r g e d , th e  f a c i l i t y  
m u s t—

( I )  H a v e  d o c u m e n ta t io n  In  th e  c l i ­
e n t 's  r e c o r d  t h a t  th e  c l i e n t  w a s  t r a n s ­
fe rre d  o r  d is ch a rg e d  fo r  g o o d  c a u s e ; a n d

( I I )  P r o v id e  a  re a s o n a b le  t im e  to  p re - 
p a rs  th e  c l i e n t  a n d  h is  o r  h e r  p a re n ts  
o r  g u a r d ia n  fo r  th e  tra n s fe r  o r  d is ­
c h a rg e  (e x c e p t  ln  e m e rg e n c ie s ).

(6 ) A t  th e  t im e  o f  th o  d is ch a r g e , th e  
f a c i l i t y  m u st-—

( I )  D e v e lo p  a  f in a l s u m m a r y  o f  th e  
c l ie n t 's  d e v e lo p m e n ta l, b e h a v io ra l, s o ­
c ia l .  h e a lth  a n d  n u t r i t io n a l  s t a t u s  a n d , 
w ith  th e  c o n s e n t  o f  th e  c l i e n t ,  p a re n ts  
( I f  th e  c l i e n t  Is a  m in o r )  o r  le g a l g u a r d ­

ia n , p ro v id e  a  c o p y  to  a u th o r iz e d  
s o n s  a n d  a g o n c le s ; a n d

( I I )  P r o v id e  a  p o s t-d ls c h a r g e  p la n  0( 
c o r e  t h a t  w i l l  a s s is t  th e  c l l o n t  to  ad- 
J u s t  to  th o  new  l iv in g  e n v iro n m e n t .

( c )  S ta n d a r d : In d iv id u a l p rog ram  p ian 
(1) Each client must have an Individual 
program plan developed by an Inter­
disciplinary team that represents the 
professions, disciplines or service areas 
that are relevant to­

ll) Identifying tho client's needs, as 
described by the comprehensive func- 
tlonal assessments required In para­
graph ( c ) (3 )  or this section; and

(11) Designing programs that meet 
the client's needs.

(2 )  A p p r o p r ia te  f a c i l i t y  B ta f f  m ust 
p a r t i c ip a t e  In  In t e r d is c ip l in a r y  team 
m e e t in g s . P a r t i c ip a t io n  b y  o t h e r  agen­
c ie s  s e rv in g  th e  c l i e n t  Is  e nco u ra g "  
P a r t i c ip a t io n  b y  th e  c l i e n t ,  h is  o r  foa 
p a r e n t  ( I f  th o  c l i e n t  Ib  a  m in o r ) ,  o r  ths 
c l i e n t ' s  le g a l g u a r d ia n  Is re q u ire d  un­
le ss  t h a t  p a r t i c ip a t io n  is  u n o b ta in a b le  
o r  In a p p ro p r ia te .

(3 )  W i t h i n  30 d a y s  a f te r  a dm iss io n , 
th e  In te r d is c ip l in a r y  te a m  m u s t  per­
fo r m  a c c u r a t e  a s s e s s m e n ts  o r  reoesew- 
m e n ta  a s  needed  to  s u p p le m e n t  th e  pre­
l im in a r y  e v a lu a t io n  c o n d u c t e d  p r io r  to 
a d m is s io n . T h e  c o m p r e h e n s iv e  func­
t io n a l  a s s e s s m e n t m u s t  t a k e  In to  con­
s id e r a t io n  th e  c l ie n t 's  a ge  ( f o r  exam­
p le . c h i l d ,  y o u n g  a d u l t ,  e ld e r ly  person) 
a n d  th e  I m p l i c a t io n s  fo r  a c t iv e  treat­
m e n t  a t  e a ch  s ta g e , a s  a p p l ic a b le , and 
m u s t —

( I )  Id e n t i f y  th o  p r e s e n t in g  prob lem ! 
a n d  d is a b i l i t ie s  a n d  w h e re  possible, 
t h e i r  ca u s e s ;

( I I )  Id e n t i f y  th e  c l i e n t ’s  s p e c if i c  de­
v e lo p m e n ta l s t r e n g th s ;

( I I I )  I d e n t i f y  th e  c l i e n t ’s  s p e c if ic  de­
v e lo p m e n ta l a n d  b e h a v io r a l m anage­
m e n t  n ee d s; .

( l v )  I d e n t i fy  th e  c l i e n t ' s  need 
s e rv ice s  w i t h o u t  re g a rd  to  th e  ac 
a v a i la b i l i t y  o f  th e  s e rv ice s  needed.

(v )  I n c lu d o  p h y s ic a l  d o v e lo p m e n  
h e a lth ,  n u t r i t io n a l
s e n s o r im o to r  d e v e lo p m e n t . »*» ^
d e v e lo p m e n t , sp e e ch  a n d  lf tn ? lV r :n ing. 
v e lo p m e n t  a n d  a u d i t o r y  û " c , vfl|op 
c o g n it iv e  d e v e lo p m e n t . s o c l a ._HoDeDd- 
m e n t ,  a d a p t iv e  b e h a v io rs  o r  ,n  c li­
e n t  l iv in g  s k i l ls  n e ce s s a ry  f° r  c0fW- 
e n t  to  be a b le  to  f u n c t io n  in
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i l l  W ith in  30 d a y s  a f te r  a d m is s io n , 
j l  in te rd is c ip l in a ry  te a m  m u s t  p re- 

for e ach  c l i e n t  o n  In d iv id u a l p ro - 
JJfJn plan t h a t  s ta te s  th o  s p e c if i c  o b - 

nece ssary  to  m e e t th e  c l ie n t 's  
jVyt. as id e n t if ie d  b y  th o  co m p r e h e n -  
2 ^  Assessm ent re q u ire d  b y  p a ra g ra p h  
IcKS) o f th is  s e c t io n , a n d  th e  p la n n e d  
Jlmjence f°r  d e a l in g  w ith  th o s e  o b je c -  
Jjrt*. These  o b je c t iv e s  m u s t —

C ) Be s ta te d  se p a ra te ly , In  te rm B  o f  a  
SM I*  b ehav iora l o u tc o m e :

(U) Be assigned  p ro je c te d  c o m p le t io n  
fetee;

(UD Be expressed In  b e h a v io ra l te rm s  
t u t  provide m e a s u ra b le  in d ic e s  o f  per- 
fermance;

<|») Be o rga n ize d  to  r e f le c t  a  d e v e l- 
fjm to ta l p ro g re ss io n  a p p ro p r ia te  to  
lU  Indiv idual; a n d  

(r ) Be assigned p r io r it ie s .
(I ) Ea ch  w r it te n  t r a in in g  p ro g ra m  de- 

dgntd to im p le m e n t  th e  o b je c t iv e s  ln  
t u  Indlv ldua] p ro g ra m  p la n  m u s t  
**df»:

(I) The  methods to be use d ;
(ID Th e  sch e d u le  fo r  use  o f  th e  m e th -  

e*
(111) T h e  person  re sp o n s ib le  fo r  th e  

program;
Ilf ) The  ty pe  o f  d a ta  a n d  fre q u e n cy  o f  

teia co lle c tio n  n e ce ssa ry  to  be a b le  to  
Maes progress to w a rd  th e  d e s ire d  o b - 
IwUm;

(r )  T h e  In a p p ro p r ia te  c l l o n t  
tehsflorfs), ir  a p p lica b le ; a n d  

( f l )  P rovision  fo r  th e  a p p ro p r ia te  e x ­
trusion  o f b eh a v io r  a n d  th e  re p la ce -  
■jat of Inap p rop ria te  b e h a v io r , i f  a p - 
lUeabis, w ith  b e h a v io r  t h a t  Is a d a p tiv e  
•appropria te .
^ T h e  In d iv id u a l p ro g ra m  p la n  m u s t

re le v a n t In te rv e n t io n s  to  
j^ J ^ ^ t h e  In d iv id u a l to w a rd  In d e -

Identify the location where pro- 
urategy Information (which

•Peeelhi. ^ CC88,b,e to  a n y  p erson  re- 
or m p le m e n ta t lo n ) c a n  be

**** them U?°’i f?r 1,1086 c l i e n t s  w h o  
•■ •o tu u  in ,  „ , * ,n  P e rs o n a l  s k i l l s
^ • “dlna hnf *°y antl Independence 

i a S l 1 n.0 t  , ,m l t e d  <•<>. t o i l e t  
*Wo*- •e ir fa v i!  h y * le ne. d e n ta l  h y -  

■**> feeding, b a th in g ,  d r e s s in g .

g ro o m in g , a n d  c o m m u n ic a t io n  o f  b a s ic  
needs), u n t i l  I t  h a s  been d e m o n s tr a te d  
t h a t  th e  c l i e n t  Is d o v e lo p m e n ta lly  I n ­
ca p a b le  o f  a c q u ir in g  th e m .

(I v )  Id e n t ify  m e c h a n ic a l  s u p p o r ts .  I f  
needed , to  a ch ie v e  p ro p e r  b o d y  p o s i­
t io n , b a la n ce , o r  a lig n m o n t . T h e  p la n  
m u s t  s p e c ify  th e  re ason  fo r  e a c h  s u p ­
p o r t , th e  s i t u a t io n s  In  w h ic h  e a c h  is  to  
be  a p p lie d , a n d  a  s ch e d u le  fo r  th e  u b o  o f  
e a ch  s u p p o r t .

(v )  P r o v id e  t h a t  c l lo n ta  w h o  h a v o  
m u lt ip le  d is a b l in g  c o n d it io n s  s p e n d  a  
m a jo r  p o r t io n  o f  e a ch  w a k in g  d a y  o u t  
o f  bed a n d  o u ts id e  th e  b e d ro o m  a re a , 
m o v in g  a b o u t  b y  v o t Io u b  m e th o d s  a n d  
d e v ice s  w h e n e v e r  p o ss ib le .

( i v )  I n c lu d e  o p p o r tu n it ie s  fo r  c l i e n t  
c h o ic e  a n d  s e lf -m a n a g e m e n t .

(7 ) A  c o p y  o f  e a ch  c l i e n t ' s  In d iv id u a l  
p ro g ra m  p la n  m u B t  be m a d e  a v a i la b le  
to  a l l  r e le v a n t  s ta f f .  I n c lu d in g  s t a f f  o f  
o th e r  a g e n c ie s  w h o  w o rk  w ith  th e  c l i ­
e n t , a n d  to  th e  c l i e n t ,  p a re n ts  ( I f  th e  
c l i e n t  Is a  m in o r )  o r  le g a l g u a r d ia n .

(d )  S ta n d a r d : P rog ram  Im p lem en ta tio n .
(1 ) A s  so o n  a s  th e  in t e r d is c ip l in a r y  
te a m  h a s  fo r m u la te d  a  c l i e n t ' s  I n d iv id ­
u a l p ro g ra m  p la n , e a ch  c l i e n t  m u s t  re ­
ce iv e  a  c o n t in u o u s  a c t iv e  t r e a t m e n t  
p ro g ra m  c o n s is t in g  o f  nee d ed  in t e r v e n ­
t io n s  a n d  s e rv ice s  In  s u f f i c ie n t  n u m b e r  
a n d  fre q u e n cy  to  s u p p o r t  th e  a c h ie v e ­
m e n t  o f  th e  o b je c t iv e s  Id e n t if ie d  in  th e  
in d iv id u a l  p ro g ra m  p la n .

(2 )  T h e  f a c i l i t y  m u s t  d e v e lo p  a n  a c ­
t iv e  t r e a tm e n t  s ch o d u le  t h a t  o u t l in e s  
th e  c u r r e n t  a c t iv e  t r e a tm e n t  p ro g ra m  
a n d  t h a t  Is  r e a d ily  a v a lla b lo  fo r  re v ie w  
b y  r e le v a n t  s ta f f .

(3 ) E x c e p t  fo r  th o s e  fa ce ts  o f  th e  I n d i ­
v id u a l p ro g ra m  p la n  t h a t  m u s t  be I m ­
p le m e n te d  o n ly  b y  lice n s e d  p e rs o n n e l, 
e a c h  c l ie n t 's  In d iv id u a l p ro g ra m  p la n  
m u s t  be Im p le m e n te d  by  a l l  s t a f f  w h o  
w o rk  w ith  th o  c l l o n t .  I n c lu d in g  p ro fe s ­
s io n a l, p a ra p ro fe s s lo n a l a n d  n o n p ro fe s - 
s lo n a l s ta ff .

(e )  S ta n d a rd : P rogram  d o cu m en ta tio n .
(1 ) D a ta  re la t iv e  to  a c c o m p l is h m e n t  o f  
th e  c r i t e r ia  s p e c if ie d  In  c l i e n t  I n d iv id ­
u a l p ro g ra m  p la n  o b je c t iv e s  m u s t  be 
d o c u m e n te d  In  m e a s u re a b lc  te rm s .

(2 ) T h e  f a c i l i t y  m u s t  d o c u m e n t  s ig ­
n i f i c a n t  e v e n ts  t h a t  aru  re la te d  to  th e  
c l ie n t 's  In d iv id u a l p ro g ra m  p la n  a n d  
a sse ss m e n ts  a n d  t h a t  c o n t r ib u te  to  a n  
o v e ra ll u n d e r s ta n d in g  o f  Lhe c l ie n t 's
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o n g o in g  lo v c l  a n d  q u a l i t y  o f  f u n c t io n ­
in g .

( f )  S ta n d a r d : P rog ram  m o n ito r in g  a n d  
c h a n g e . (1 ) T h o  in d iv id u a l  p ro g ra m  p la n  
m u B t be re v ie w e d  a t  le a s t  b y  th e  q u a l i ­
fie d  m e n ta l  r e ta r d a t io n  p ro fe s s io n a l 
a n d  re v ise d  a s  n e ce s s a ry . I n c lu d in g ,  b u t  
n o t  l im i t e d  to  s i t u a t io n s  In  w h ic h  th e  
c l i e n t —

(1 ) H a s  s u c c e s s fu l ly  c o m p le te d  a n  o b ­
je c t iv e  o r  o b je c t iv e s  id e n t if ie d  in  th e  
in d iv id u a l  p ro g ra m  p la n ;

(11) Is  re g re s s in g  o r  lo s in g  B k l l l s  a l ­
re a d y  g a in e d ;

( i i i )  I s  f a l l in g  to  p ro g re ss  to w a rd  
id e n t if ie d  o b je c t iv e s  a f te r  re a s o n a b le  
e f fo r ts  h a v e  b ee n  m a d e ; o r

( l v )  Is  b e in g  co n s id e re d  fo r  t r a in in g  
to w a rd s  n e w  o b je c t iv e s .

(2 ) A t  le a s t  a n n u a l ly ,  th e  c o m p r e h e n ­
s iv e  f u n c t io n a l  a s s e s s m e n t o f  e a c h  c l i ­
e n t  m u s t  b e  re v ie w e d  b y  th e  I n t e r ­
d is c ip l in a r y  te a m  fo r  r o le v a n c y  a n d  u p ­
d a te d  as n e e d e d , r.nd  th e  in d iv id u a l  
p r o g r a m  p la n  m u s t  be re v ise d , a s  a p ­
p r o p r ia te . r e p e a t in g  th e  p ro ce s s  s e t  
fo r th  in  p a ra g ra p h  ( c )  o f  t h is  s e c t io n .

(3 )  T h e  f a c i l i t y  m u s t  d e s ig n a te  a n d  
u se  a  s p e c ia l ly  c o n s t i t u t e d  c o m m it t e e  
o r  c o m m it t e e s  c o n s is t in g  o f  m e m b e rs  
o r  f a c i l i t y  B ta f f , p a re n ts , le g a l g u a r d ­
ia n s , c l i e n t s  (a s  a p p r o p r ia te ) ,  q u a l if ie d  
p e rs o n s  w h o  h a v e  e ith e r  e x p e r ie n ce  o r  
t r a in in g  In  c o n te m p o r a r y  p r a c t i c e s  to  
ch a n g e  In a p p r o p r ia te  c l i e n t  b e h a v io r , 
a n d  p e rs o n s  w i t h  n o  o w n e rs h ip  o r  c o n ­
t r o l l in g  In te r e s t  in  th e  f a c i l i t y  to —

( I )  R e v ie w , a p p ro v e , a n d  m o n i t o r  i n ­
d iv id u a l p ro g ra m s  d e s ig n e d  to  m a n a g e  
in a p p r o p r ia te  b e h a v io r  a n d  o th e r  p ro ­
g r a m s  t h a t .  In  th e  o p in io n  o f  th e  c o m ­
m it t e e .  In v o lv e  r is k s  to  c l i e n t  p r o t e c ­
t io n  a n d  r ig h t s ;

( I I )  In s u re  t h a t  th e se  p r o g ra m s  a re  
c o n d u c te d  o n ly  w i t h  th e  w r i t t e n  i n ­
fo rm e d  c o n s e n t  o f  th e  c l i e n t ,  p a r e n t  ( I f  
t h e  c l i e n t  In a  m in o r ) ,  o r  le g a l g u a r d ­
ia n ; a n d

( I I I )  R e v ie w , m o n i t o r  e n d  m a k e  s u g ­
g e s t io n s  to  th o  f a c i l i t y  a b o u t  I ts  p r a c ­
t i c e s  a n d  p ro g ra m s  as th e y  re la te  to  
d r u g  u sa g e , p h y s ic a l  r e s tr a in ts ,  t im e ­
o u t  ro o m s , a p p l ic a t io n  o f  p a in fu l o r  
n o x io u s  s t im u l i ,  c o n t r o l  o f  In a p p r o p r i­
a te  b e h a v io r , p r o te c t io n  o f  c l i e n t  
r ig h ts  a n d  fu n d s , a n d  a n y  o th e r  a re a  
t h a t  th e  c o m m it t e e  b e lie v e s  need  to  be 
a dd re sse d .

(4 ) T h e  p ro v is io n s  o f  p a ra g ra p h  ( f ) (3) 
o f  th lu  s e c t io n  m a y  be m o d if ie d  o n ly  |f 
in  th e  J u d g m e n t  o f  th e  S t a t e  Burvey  
a g e n c y . C o u r t  d e cre e s , S t a t e  la w  o r 
r e g u la t io n s  p ro v ld o  fo r  e q u iv a le n t  c l i ­
e n t  p r o t e c t io n  a n d  c o n s u l t a t io n .

1 483.450 C o n d i t io n  o f  p a r t ic ip a t io n : 
C l i e n t  b e h a v io r  a n d  fa c i l i t y  prae. 
tlce a .

(a )  S ta n d a r d : F a c i l i t y  p r a c t ic e s—C o n ­d u ct to w a rd  c lie n ts . (1 )  T h e  fa c l l ' t y  
m u s t  d e v e lo p  a n d  Im p le m e n t  w r it te n  
p o l ic ie s  a n d  p ro ce d u re s  fo r  th e  m a n ­
a g e m e n t  o f  c o n d u c t  b e tw e e n  s t a f f  nnd 
c l ie n t s .  T h e s e  p o l ic lo s  a n d  p ro ce d u re s  
m u s t—

(1) P r o m o t e  th e  g r o w th , d e v e lo p m e n t 
a n d  In d e p e n d e n ce  o f  th e  c l i e n t ;

( I i )  A d d re s s  th e  e x te n t  to  w h ic h  o il- 
e n t  c h o ic e  w i l l  be a c c o m m o d a te d  In 
d a l ly  d e c ls lo n -m a k ln g .  e m p h a s iz in g  
s e l f -d e te r m in a t io n  a n d  se lf-m a n a g e ­
m e n t ,  to  th e  e x te n t  p o s s ib le ;

( i l l )  S p e c i f y  c l i e n t  c o n d u c t  to  be a l­
lo w e d  o r  n o t  a llo w e d ; a n d

( i v )  B e  a v a i la b le  t c  a l l  s ta f f ,  c l ie n ts , 
p a r e n ts  o f  m in o r  c h i ld r e n ,  a n d  legal 
g u a rd ia n s .

(2 ) T o  th e  e x te n t  p o s s ib le , c lie n ts  
m u s t  p a r t i c ip a te  in  th e  fo r m u la t io n  of 
th e s e  p o l ic ie s  a n d  p ro ce d u re s .

(3 ) C l i e n t s  m u s t  n o t  d ls c ip l ln o  o ther 
c l ie n t s ,  e x c e p t  a s  p o r t  o f  a n  o rgan ized  
s y s te m  o f  s e lf -g o v e rn m e n t , a s  s e t  fo rth  
In  f a c i l i t y  p o l ic y .

( b )  S ta n d a r d : M an a g em en t o f  in app ro­p r ia te  c l ie n t  b e h a v io r . (1 )  T h e  fa c i l i ty  
m u s t  d e v e lo p  a n d  Im p le m e n t  w r it te n  
p o l ic ie s  a n d  p ro ce d u re s  t h a t  g o v e rn  the 
m a n a g e m e n t  o f  in a p p r o p r ia te  c l ie n t  
b e h a v io r . T h e s e  p o l ic ie s  a n d  p roce d ure *  
m u s t  be c o n s is t e n t  w i th  th o  p ro v is io n *  
o f  p a ra g ra p h  (a )  o f  t h is  s e c t io n .  Thee* 
p ro ce d u re s  m u s t —

(1) S p e c if y  a l l  f a c i l i t y  a p p r o v e d  in te r ­
v e n t io n s  t o  m a n a g e  I n a p p r o p r i a te  e l l ' 
e n t  b e h a v io r ;

( i i )  D e s ig n a te  th o se  in te r v e n t io n s  on 
a  h ie r a r c h y  to  be Im p le m e n te d , ra n g in f  
f ro m  m o s t  p o s it iv e  o r  le a s t  in tru s iv e , 
to  le a s t  p o s it iv e  o r  m o s t  In tr u s iv e ;

( I I I )  In s u re , p: .o r  to  th e  u d o  o f  m o 
r e s t r ic t iv e  te c h n iq u e s , t h a t  th o  c lle n  
r e co rd  d o c u m e n ts  t h a t  p ro g ra m s  In c  
p o r a t ln g  th e  use o f  le ss  ,n t r u B ,v J L . n 
m o re  p o s it iv e  te c h n iq u e s  h a v e  be 
t r ie d  c y s t e m a t l c a l ly  a n d  d om onstr*- 
to  be In e f fe c t iv e ; a n d
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( lv ) A d d re ss  th o  fo llo w in g ;
( A ) T h e  use o f  t im e -o u t  ro o m s .
(B ) T h e  use o f  p h y s ic a l r e s tr a in ts .
(C )  T h o  U8e °* d ruffo  to  m a n a g e  In a p ­

propriate b e h a v io r .
(D )  T h e  a p p l ic a t io n  o f  p a in fu l  o r  n o x ­

ious s t im u l i .
( E )  T h e  s ta f f  m e m b e rs  w h o  m a y  a u ­

thorise th o  use  o f  s p e c if ie d  In te r v e n ­
tion*.

( F )  A  m e ch a n is m  fo r  m o n i t o r in g  a n d  
co n tro llin g  th e  use o f  s u c h  In te r v e n ­
tions.

(2) In te rv e n t io n s  to  m a n a g e  In a p p r o ­
priate c l ie n t  b e h a v io r  m u s t  be e m ­
ployed w ith  s u f f i c ie n t  B a fe g u a rd B  a n d  
(uperv lsion  to  e n s u re  t h a t  th e  s a fe ty , 
‘veirare a nd  c iv i l  a n d  h u m a n  r ig h t s  o f  
clients are  a d e q u a te ly  p r o te c te d .

(3) T e ch n iq u e s  to  m a n a g e  in a p p r o p r i­
ate c l ie n t  b e h a v io r  m u s t  n e v e r  be u se d  
for d is c ip lin a ry  p u rp o se s , fo r  th o  . m -  
renlence o f  s ta f f  o r  an a  s u b s t i t u t e  fo r  
an c c t lv e  t r e a tm e n t  p ro g ra m .

(4) T h e  use o f  s y s te m a t ic  in te r v e n ­
tions to  m a n a g e  in a p p r o p r ia te  c l i e n t  
behavior m u s t  be In c o r p o r a te d  in t o  th e  
client’s  In d iv id u a l p ro g ra m  p la n . In  a c ­
cordance w ith  J483 .440 (c) (4 )  a n d  (5 ) o f  
tbl* subpart.

(5) S ta n d in g  o r  a s  nee d ed  p r o g ra m s  to  
control In a p p ro p r ia te  b e h a v io r  a re  n o t  
permitted.

(c )  Stan d ard : T im e-o u t  roorru. (1 )  A  c l i ­
ent m ay be p la ce d  ln  a  r o o m  fro m  
which egress is  p re v e n te d  o n ly  ir  th e  
following c o n d it io n s  a re  m e t;

(I ) T h e  p la ce m e n t  Is a  p a r t  o f  a n  a p  
proved s y s te m a t ic  t im e -o u t  p ro g ra m  as 
required by  p a ra g ra p h  (b )  o f  t h is  s e c ­
tion. (T h u s , e m e rg e n cy  p la c e m e n t  o f  a  
client In to  a  t im e -o u t  r o o m  Is n o t  a l ­
lowed.)

i l l ’ T h e  c l ie n t  Is u n d e r  th e  d i r e c t  c o n -  
‘ tout v isua l s u p e rv is io n  o f  d e s ig n a te d  
•toff.

(I ll) T h e  d o o r  to  th e  ro o m  Is h e ld  
M u t by s ta ff o r  by  a  m e c h a n is m  r e q u lr -  
a* co n s ta n t p h y s ic a l p re ssu re  f r o m  a 

m em ber to  k e e p  th e  m e c h a n is m  
#Q*»«ed.

Placement of a client ln a tlmc-
.,rBOm must not exceed one hour, 

niuit > b'acc(l In time-out rooms 
(IJiiftn,>*.protectecl fron> hazardous con- 
prt*.n Including, but not limited to.

“hrtrp corners and objects, 
•tatJKfoiXfonxture8- unprotected

(4 ) A  r e co rd  o f  t im e -o u t  a c t lv l t l e i  
m u s t  be k o p t .

( d )  S ta n d a r d : P h y s ic a l  r e s tr a in ts . (I*  
T h e  f a c i l i t y  m a y  e m p lo y  p h y s ic a l  ro 
s t r a i n t  o n ly —

(1 ) A s  a n  In te g ra l p a r t  o f  a n  In d iv id  
u a l p ro g ra m  p la n  t h a t  Is  In te n d e d  to  
le a d  to  le ss  r e s t r ic t iv e  m e a n s  o f  m a n  
a g in g  a n d  e l m ln a t ln g  th e  b e h a v io r  foi 
w h ic h  th e  r e s t r a in t  Is a p p lie d ;

( I I )  A s  a n  e m e rg e n cy  m e a s u re , b u t 
o n ly  i f  a b s o lu te ly  n e ce s s a ry  to  p r o te c t  
th e  c l i e n t  o r  o th e r s  fro m  In ju r y ;  o r

( I I I )  A s  a  h e a lth - r e la te d  p r o t e c t io n  
p re s c r ib e d  b y  a  p h y s ic ia n ,  b u t  o n ly  II 
a b s o lu te ly  n e ce s s a ry  d i . r ln g  th e  c o n  
d u c t  o f  a  s p e c if i c  m e d ic a l  o r  s u r g ic a l  
p ro ce d u re , o r  o n ly  I f  o u s o lu te ly  n e c ­
e ssa ry  fo r  c l i e n t  p r o t e c t io n  a u r in g  th e  
t im e  t h a t  a  m e d ic a l  c o n d i t io n  e x is ts .

(2 ) A u t h o r iz a t io n s  to  use  o r  e x te n d  
r e s t r a in t s  a s  a n  e m e r g e n c y  m u s t  be;

( I )  In  e f fe c t  n o  lo n g e r  t h a n  12 c o n ­
s e c u t iv e  h o u rs ; a n d

( I I )  O b ta in e d  as  so o n  a s  th e  c l i e n t  Is 
re s tra in e d  o r  s ta b le .

(3 ) T h e  f a c i l i t y  m u s t  n o t  Issue  o rd e rs  
fo r  r e s t r a in t  o n  a  s ta n d in g  o r  aa nee d ed  
bas is .

(4 ) A  c l i e n t  p la ce d  In  r e s t r a in t  m u s t  
be c h e c k e d  a t  le a s t  e v e ry  30 m in u te s  by 
B ta ff  tr a in e d  In  th e  use o f  r e s t r a in ts ,  
re le a se d  fro m  th e  r cH L ra ln t  as  q u i c k l y  
as  p o s s ib le , a n il a  re co rd  o f  these  
c h e c k s  a n d  u sa ge  m u s t  be k e p t.

(5 ) R e s t r a in t s  m u s t  be d e s ig n e d  a n d  
used so  as  n o t  to  ca u s e  p h y s ic a l  I n ju r y  
to  th e  c l i e n t  a n d  so  a s to  c a u s e  th e  
le a s t  p o s s ib le  d is c o m fo r t .

(6 ) O p p o r t u n it y  fo r  m o t io n  a n d  e x e r ­
c is e  m u s t  be p ro v id e d  fo r  a  p e r io d  o f  
n o t  le ss  th a n  10 m in u te s  d u r in g  e a ch  
tw o  h o u r  p e r io d  In  w h ic h  r e s t r a in t  Is 
e m p lo y e d , a n d  a  re co rd  o f  s u c h  a c t iv i t y  
m u s t  be k e p t.

(7 ) B a r re d  e n c lo s u re s  m u s t  n o t  be 
m o re  th a n  th re e  fe e t In  h e ig h t  a nd  
m u s t  n o t  h a v e  to p s .

(e )  S ta n d a rd : D ru g  u sa g e . ( I )  T h e  f a c i l ­
i t y  m u s t  n o t  use d ru g s  In  doser. t h a t  
In te rfe re  w i th  th e  In d iv id u a l c l i e n t ’s 
d a l ly  l iv in g  a c t iv i t ie s .

(2 ) D r u g s  used fo r  c o n t r o l  o f  In a p p ro - 
p r la te  b e h a v io r  m u s i  he a p p ro v e d  hy 
th e  In te r d is c ip l in a r y  le a rn  a n d  he used 
o n ly  a s  a n  In te g ra l p a r t  o f  th e  c l i e n t ’s 
In d iv id u a l p ro g ra m  p la n  t h a t  Is d i ­
re c te d  s p e c i f i c a l ly  to w a rd s  th o  r e d u c ­
t io n  o f  a n d  e v e n tu a l e l im in a t io n  o f  th o
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b e h a v io rs  Tor w h ic h  th e  d ru g B  a re  e m ­
p lo y e d .

(3 ) D r u g s  u se d  Tor c o n t r o l  o f  In a p p r o ­
p r ia te  b e h a v io r  m u s t  n o t  be used  u n t i l  
I t  c a n  be ju s t i f ie d  t h a t  th e  h a r m fu l e f­
fe c ts  o f  th e  b e h a v io r  c le a r ly  o u tw e ig h  
th e  p o t e n t ia l ly  h a r m fu l  e f fe c ts  o f  th e  
d ru g s .

( I )  D r u g s  use d  fo r  c o n t r o l  o f  In a p p r o ­
p r ia te  b e h a v io r  m u s t  be­

l l )  M o n ito r e d  c lo s e ly .  In  c o n ju n c t i o n
w ith  th e  p h y s i c ia n  a n d  th e  d r u g  r e g i­
m e n  re v ie w  r e q u ir e m e n t  a t  (4 8 3 .4 6 0 (j). 
fo r  d e s ire d  re sp o n se s  a n d  a dv e rse  c o n ­
se q u e n ce s  b y  f a c i l i t y  s ta f f ; a n d

( I I )  G r a d u a l ly  w ith d r a w n  a t  le a s t  a n ­
n u a l ly  in  a  c a r e f u l ly  m o n ito re d  p ro ­
g r a m  c o n d u c t e d  In  c o n ju n c t io n  w i t h  
th e  In t e r d is c ip l in a r y  te a m , u n le s s  c l i n ­
ic a l  e v id e n ce  ju s t i c e s  t h a t  t h is  Is  c o n ­
t r a in d ic a te d .

(4 8 3 .4 6 0  C o n d i t i o n  o f  p a r t i c ip a t io n :  
H e a lth  c a r e  s e rv ice s .

(a )  S ta n d a r d : P h y s ic ia n  se r v ic e s .
(1 )  T h e  f a c i l i t y  m u s t  e n s u re  th e  

a v a i la b i l i t y  o f  p h y s ic ia n  s e rv ice s  24 
h o u rs  a  d a y .

(2 )  T h e  p h y s i c ia n  m u s t  d e v e lo p , In  c o ­
o r d in a t io n  w i t h  lic e n s e d  n u r s in g  p e r ­
s o n n e l , a  m e d ic a l  c a r e  p la n  o f  t r e a t ­
m e n t  fo r  a  c l i e n t  I f  th e  p h y s ic ia n  d e te r ­
m in e r  t h a t  a n  In d iv id u a l c l i e n t  re ­
q u ire s  2 4 -h o u r  lic e n s e d  n u r s in g  ca re . 
T h i s  p la n  m u s t  b e  In te g ra te d  ln  th e  I n ­
d iv id u a l  p r o g r a m  p la n .

(3 )  T h e  f a c i l i t y  m u s t  p ro v id e  o r  o b ­
t a in  p r e v e n t iv e  a n d  g e n e ra l m e d ic a l  
ca re  a s  w e ll a s  a n n u a l p h y s ic a l o x a m i-  
n a t lo n s  o f  e a c h  c l i e n t  t h a t  a t  a  m i n i ­
m u m  In c lu d e  th e  fo llo w in g ;

( I )  E v a lu a t io n  o f  v is io n  a n d  h e a r in g .
( I I )  Im m u n is a t io n s ,  u s in g  as  a  g u id e  

th b  le c o m m e n d a t lo n a  o f  th e  P u b l i c  
H e a lt h  S e r v ic e  A d v is o r y  C o rn m lte e  o n  
Im m u n is a t io n  P r a c t i c e s  o r  o f  t ' ■> C o m ­
m it t e e  o n  th e  C o n t r o l  o f  In fe c t io u s  D i s ­
eases o f  th e  A m e r i c a n  A ca d e m y  o f  P e ­
d ia t r ic s .

( I I I )  R o u t in e  s c r o o n ln g  la b o ra to r y  e x ­
a m in a t io n s  a s  d e te rm in e d  n e ce ss a ry  b y  
th e  p h y s ic ia n ,  a n d  s p e c ia l s tu d ie s  w h e n  
noeded.

(I v )  T u b e r c u lo s is  c o n t r o l ,  a p p ro p r ia te  
to  th e  f a c i l i t y ' s  p o p u la t io n , a n d  in  a c ­
co r d a n c e  w ith  th e  re c o m m e n d a t io n s  o f  
th e  A m e r i c a n  C o l le g e  o f  C h e s t  P h y s i ­
c ia n s  o r  th e  B e c t lo n  o f  d isea se s  o f  th e
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chest of tho A m e r i c a n  Academy of n 
dlatrics, or both.

(4 ) T o  th e  e x te n t  p e r m it te d  b y  Q f. 
la w . th e  f a c i l i t y  m a y  u t i l iz e  p h y s i c  
a s s is ta n ts  a n d  n u rs e  p r a c t i t io n e r s  , 
p ro v id e  p h y s ic ia n  s e rv ice s  as descrth**
In  th is  B e c t lo n .

(b )  S ta n d a rd : P h y s ic ia n  p artic ip a tio n  . th e  In d iv id u a l p rog ram  pla~ . A  p h y s ic i/ J  
m u s t  p a r t i c ip a t e  ln — ^

(1 ) T h e  e s ta b l lo n m e n t  o r  e a c h  n e w . 
a d m it te d  c l i e n t ’s  I n i t ia l  In d iv id u a l r*J! 
g r a m  p la n  a s  re q u ir e d  b y  1456.380 *  
t h is  c h a p te r  t h a t  s p e c if ie d  p la n  o f  i 
re q u ir e m e n ts  fo r  I C F s ;  a n d

(2 ) I f  a p p r o p r ia te , p h y s ic ia n s  maw 
p a r t i c ip a te  in  th e  re v ie w  a n d  update  of 
o n  in d iv id u a l  p r o g r a m  p la n  as p ert of 
th e  In te r d is c ip l in a r y  te a m  p roce ss  «|. 
t h e r  in  p e rs o n  o r  th r o u g h  w r it te n  re­
p o r t  to  th e  in t e r d is c ip l in a r y  te a m .

( c )  S U  n d a rd : N u rsin g  s e r v ic e s . T h e  fe. 
c i l i t y  m u s t  p ro v id e  c l i e n t s  w ith  nur*. 
In g  s e rv ice s  In  a c c o r d a n c e  w i th  thvlr 
needs. T h e s e  s e rv ice s  m u B t  in c lu d e —

(1 ) P a r t i c ip a t io n  aa a p p ro p r ia te  la 
th e  d e v e lo p m e n t , re v ie w , a n d  upd a te  of 
a n  in d iv id u a l  p r o g r a m  p la n  a s  p a rt of 
th e  in t e r d is c ip l in a r y  te a m  p ro ce ss ; j

(2 ) T h e  d e v e lo p m e n t , w i t h  a  phyal- H 
c la n ,  o f  a  m e d ic a l  c a r o  p la n  o f  treat­
m e n t  fo r  a  c l i e n t  w h e n  th e  physician  
h a s  d e te rm in e d  t h a t  a n  In d iv id u a l c li­
e n t  re q u ire s  s u c h  a  p la n ;
(3) F o r  th o s e  c l i e n t s  c e r t i f ie d  as not 

n e e d in g  a  m e d ic a l  c a r e  p la n , a  review 
o f  t h e ir  h e a lth  s t a t u s  w h ic h  m u s t —

( I )  B e  b y  a  d i r e c t  p h y s ic a l  exam ina­
t io n ;  t

( I I )  B e  b y  a  lic o n s e d  n u rs o ; '
( I I I )  B e  o n  a  q u a r te r ly  o r  m o re  Cr*- | 

q u e n t  b a s is  d e p e n d in g  o n  c l i e n t  need; I
( l v )  B e  re co rd e d  In  th e  c lie n t*  

re co rd ; a n d
( v )  R e s u l t  in  a n y  n e ce s s a ry  cctlo n  

( i n c lu d in g  re fe r ra l to  a  p h y s ic ia n  t o w  
d re ss  c l i e n t  h e a lth  p r o b le m s ).

(4 )  O th e r  n u r s in g  c a r e  a s  p rescrlW "  
b y  th e  p h y s ic ia n  o r  a s  Id e n t if ie d  by w 
en* needs; a n d

(5 ) Im p le m e n t in g ,  w i t h  o th e r  m* 
bers o f  th e  In t e r d is c ip l in a r y  te am . 
p ro p r la te  p r o te c t iv e  a n d  proven 
h e a lth  m e a s u re s  t h a t  In c lu d e , b u t  
n o t  B m lte d  to — ^

(1) T r a i n in g  c l i e n t s  a n d  s ta f f  os ® ^  
ed In  a p p r o p r ia te  h e a lth  a n d  h y * 1 
m e th o d s ;
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in fec tio n s . In c lu d in g  t h e  l n s t r u c -  
r o th e r  p o rs o n n e l  in  m e th o d s  o f

®   • a nd, inn c o n tr o l ,  a n d  
T ra in in g  d i r e c t  c a r e  s t a f f  In  de - 

s ls n s  a n d  s y m p to m s  o f  I l ln e s s  
* * 7 « ru n c tlo r ..  f i r s t  a id  fe r  a c c id e n t s  
*  lUnaM a n d  b a s ic  B k llls  r e q u i r e d  to  

th e  h e a l th  n o e d s  o f  t h e  c l i e n t s .  
s ta n d a rd : N u r s in g  s t a f f .  (1) N u r s e s  

J a d i n g  *6[-vices in  t h e  f a c i l i t y  m u B t 
»  c u r io n t  l ic e n s e  t o  p r a c t i c e  In

^ f r h e  fa c i l i t y  m u s t  e m p lo y  o r  a r -  
for lice n s e d  n u r s in g  s e rv ice s  su r- 

to  ca r s  fo r  c l ie n t s  h e a l th  n ee d s 
^eluding th ose  c l ie n t s  w i t h  m e d ic a l 

plans.
rt) T h e  f a c i l i t y  m u s t  u t i l iz e  re g - 

htered nurses as a p p ro p r ia te  a n d  ro - 
by 8 tA te  la w  to  p e r fo rm  th e  

I m JU i serv ices s p e c if ie d  in  t h is  o e c- 
Uon.

(4) I f  the  f a c i l i t y  u t i l iz e s  o n ly  11- 
PflwLi p ra c t ic a l  o r  v o c a t io n a l  n u rs e s  
to provide h e a lth  se rv ice s . I t  m u s t  h a v e  
t  (b a n s) a rra n g e m e n t w ith  a  re g is te re d  
m tm  to  be a v a ila b le  fo r  v e rb a l o r  o n -  
rite co n s u lta t io n  to  th e  l ic e n s e d  p r a c ­
tical or v o ca tio n a l n urse .

(() N o n -llcen sed  n u r s in g  p e r s o n n e l  
who work w ith  c l i e n t :  u n d e r  a m e d ic a l  
care p lan  m u s t  do  s o  u n d e r  t h e  s u p e r ­
vision of l ic e n se d  p e rso n s .

(e) Standard: D en ta l s e rv ic e s . (1 ) T h e  
facility m u s t p ro v id e  o r  m a k e  a r ra n g e ­
ments fo r co m p re h e n s iv e  d ia g n o s t i c  
sad tre a tm e n t se rv ice s  fo r  e a c h  c l i e n t  
bom  q ua lified  p e rs o n n e l, I n c lu d in g  11- 
oased d e n tis ts  a n d  d e n ta l h y g le n ls ts  
either th ro u g h  o rg a n iz e d  d e n ta l se rv - 
ioes In-house o r th r o u g h  a r ra n g e m e n t .

<*) If  a p p ro p r ia te , d e n ta l p ro fe s ­
sionals m u st p a r t ic ip a te . In  th e  d e v e l- 
•Pjnent. review  a nd  u p d a te  o f  a n  ln d l-  
»wual program  p la n  as p a r t  o f  th e  
“ tsrdJeclp llnary  p ro ce ss  e ith e r  in  per- 
« a  or th rou g h  w r it te n  r e p o r t  to  th o  
‘• ‘^ f W l n o r y  te a m .
J u J 1V “ IH ty  m u B t  p ro v id e  e d u - 

>raln'n8 In  th e  m a in te n a n c e  ■oral health.
^ S ta n d a rd : C om preh en sive  d e n t a l  d i-  

services. Comprehensive dental 
Tffaottic wrvlces Include-
le tn n rk i co m P ,e t« e x tra o ra l a n d  
■ceUc\oH.ei*mlnaUon- Ufl,n* a11 d!a«- 
**• the 10 P ro p e r ly  e v a lu -

n t  o c r a l  c o n d it io n ,  n o t

la te r  th a n  o n e  m o n th  a f te r  a d m is s io n  
to  th e  f a c i l i t y  (u n le s s  th e  e x a m in a t io n  
was c o m p le te d  w i th in  tw e lv e  m o n th s  
b e fo re  a d m is s io n ) ;

(2 ) P e r io d ic  e x a m in a t io n  a n d  d ia g ­
n o s is  p e r fo rm e d  a t  le a s t  a n n u a l ly .  In ­
c lu d in g  ra d io g r a p h s  w h e n  In d ic a te d  
a n d  d e te c t io n  o f  m a n ife s ta t io n s  o f  s y s ­
t e m ic  d ise a se ; a n d

(3 ) A  re v ie w  o f  th o  r e s u lts  o f  e x a m ­
in a t io n  a n d  e n t r y  o f  th e  r e s u lt s  ln  th e  
c l i e n t ' s  d e n ta l re co rd .

(g )  S ta n d a r d : C o m p reh en s ive  d e n ta l trea tm en t. T h e  f a c i l i t y  m u s t  e n s u re  
co m p re h e n s iv e  d e n ta l t r e a t m e n t  s e rv ­
ice s  t h a t  in c lu d e —

(1 ) T h e  a v a i la b i l i t y  fo r  e m e r g e n c y  
d e n ta l t r e a t m e n t  o n  a  2 4 -h o u r -a -d a y  
b a s is  b y  a  l ic e n s e d  d e n tls e ; a n d

(2 ) D e n t a l  c a r e  needed  fo r  r e l ie f  o f  
p a lri a n d  in fe c t io n s ,  r e s to r a t io n  o f  
te e th , a n d  m a in te n a n c e  o f  d e n ta l  
h e a lth .

( h )  S ta n d a r d : D o cu m en ta tio n  o f  d e n ta l s e r v ic e s . (1 )  I f  th o  f a c i l i t y  m a in t a in s  a n  
In -h o u B e  d e n ta l s e rv ice , th o  f a c i l i t y  
m u s t  k e e p  a  p e r m a n e n t  d e n ta l  r o c o r d  
fo r  e a ch  c l i e n t ,  w ith  a  d e n ta l s u m m a r y  
m a in ta in e d  In  th e  c l ie n t 's  l i v in g  u n i t .

(2 )  I f  th e  f a c i l i t y  u o cs  n o t  m a in t a in  
a n  ln -h o u s e  d e n ta l  s e rv ice , th e  f a c i l i t y  
m u s t  o b ta in  a  d e n ta l B u rn m a ry  o f  th e  
re s u lts  o f  d e n ta l v is it s  a n d  m a in t a in  
th e  s u m m a r y  In  th e  c l i e n t ' s  l iv in g  
u n i t .

(1 ) S ta n d a r d : P h a r m a c y  s e r v ic e s .  T h e  
f a c i l i t y  m u s t  p ro v id e  o r  m a k o  a r r a n g e ­
m e n ts  fo r  th e  p r o v is io n  o f  r o u t in e  a n d  
e m e rg e n cy  d r u g s  a n d  b lo lo g ic a lB  to  I ts  
c l ie n t s .  D r u g s  a n d  b lo lo g lc a ls  m a y  be 
o b ta in e d  fro m  c o m m u n i t y  o r  c o n t r a c t  
p h a r m a c is ts  o r  th o  f a c i l i t y  m a y  m a in ­
ta in  a  lic e n s e d  p h a r m a cy .

(J )  S ta n d a rd : D ru g  regim en r e v ie w . (1 ) 
A  p h a r m a c is t  w i th  in p u t  f r o m  th e  
In te r d is c ip l in a r y  te a m  m u s t  re v ie w  th o  
d ru g  re g im e n  o f  e a ch  c l i e n t  a t  le a s t  
q u a r te r ly .

(2 ) T h e  p h a r m a c is t  m u e t  r e p o r t  a n y  
I r r e g u la r i t ie s  In  c l ie n t s '  d r u g  re g im e n s  
to  th e  p r e s c r ib in g  p h y s ic ia n  a n d  I n t e r ­
d is c ip l in a r y  te a m .

(3 ) T h e  p h a r m a c is t  m u s t  p re p a re  a  
re co rd  o f  e a ch  c l i e n t ' s  d ru g  re g im e n  re ­
v ie w s a n d  th e  f a c i l i t y  m u s t  m a in ta in  
t h a t  re co rd .

(4 ) A n  In d iv id u a l m e d ic a t io n  a d m in ­
is t r a t io n  re co rd  m u s t  be m a in ta in e d  
fo r  e a ch  c l i e n t .
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(5 )  A a  a p p r o p r ia te  th e  p h a r m a c is t  
m u s t  p a r t i c ip a t e  in  th e  d e v e lo p m e n t, 
im p le m e n t a t io n ,  a n d  re v ie w  o f  e a c h  
c l i e n t ' s  In d iv id u a l  p ro g ra m  p la n  e i th e r  
in  p e rso n  o r  t h r o u g h  w r i t t e n  r e p o r t  to  
th e  In t e r d is c ip l in a r y  te a m .

( k )  S ta n d a r d : D r u o  a d m in istra t io n . T h e  
f a c i l i t y  m u s t  h a v e  a n  o rg a n iz e d  s y s te m  
fo r  d r u g  a d m in is t r a t io n  t h a t  id e n t if ie s  
e a c h  d r u g  u p  to  th e  p o in t  o f  a d m in is ­
t r a t io n .  Th>) s y s te m  m u s t  a ssu re  t h a t —

(1 ) A l l  e ru g o  a re  a d m in is te r e d  ln  
c o m p l ia n c e  w i t h  th e  p h y s i c ia n ’s  o rd e rs ;

(2 )  A l l  d ru g s , I n c lu d in g  th o s e  t h a t  a re  
s e l f -a d m in is te r e d , a re  a d m in is te r e d  
w i t h o u t  e r ro r ;

(3 )  U n l ic e n s e d  p e rs o n n e l a re  a llo w e d  
to  a d m in is te r  d r u g s  o n ly  i f  S t a t e  la w  
p e r m its ;

(4 )  C l i e n t s  a re  t a u g h t  h o w  to  a d m in ­
is te r  t h e i r  o w n  m e d ic a t io n s  i f  th e  
in t e r d is c ip l in a r y  te a m  d e te rm in e s  t h a t  
s e l f  a d m in is t r a t io n  o f  m e d ic a t io n s  is  
a n  a p p r o p r ia te  o b je c t iv e , a n d  i f  th e  
p h y s i c ia n  d o e s  n o t  s p e c ify  o th e rw is e ;

(6 )  T h e  c l i e n t ' s  p h y s ic ia n  to in fo rm e d  
o f  th e  I n t e r d is c ip l in a r y  te a m 's  d e c is io n  
t h a t  s e l f -a d m in is t r a t io n  o f  m e d ic a t io n s  
is  a n  o b je c t iv e  fo r  th o  c l i e n t ;

(6 )  N o  c l i e n t  s e lf -a d m in ls te r s  m e d ic a ­
t io n s  u n t i l  h e  o r  sh e  d e m o n s tra te s  th e  
c o m p e te n c y  to  d o  so ;

(7 )  D r u g s  u se d  b y  c l i e n t s  w h ile  n o t  
u n d e r  th e  d i r e c t  c a r e  o f  th e  f a c i l i t y  a re  
p a ck a g e d  a n d  la b e le d  In  a c c o r d a n c e  
w i t h  S t a t e  la w ; a n d

(8 ) D r u g  a d m in is t r a t io n  e r ro rs  a n d  
a d v e rse  d r u g  r e a c t io n s  a re  re co rd e d  
a n d  re p o r te d  Im m e d ia te ly  to  a  p h y s i­
c ia n .  '

(1 ) S ta n d a r d : D ru g  s to ra g e  a n d  reco rd ­
k eep in g . (1 )  T h e  f a c i l i t y  m u s t  s to re  
d r u g s  u n d e r  p ro p e r  c o n d it io n s  o f  s a n i­
ta t io n ,  te m p e r a tu r e , l ig h t ,  h u m id i t y ,  
a n d  s e c u r ity .

(2 )  T h e  r & c l l i t y  m u s t  k ee p  a l l  d ru g s  
a n d  b lo lo g lc a ls  lo c k e d  e x ce p t  w h e n  
b e in g  p re p a re d  fo r  a d m in is t r a t io n .  
O n ly  a u th o r iz e d  p e rs o n s  m a y  h a v e  a c ­
ce ss  to  th e  k e y s  to  th e  d ru g  s to ra g e  
a rea . C l lo n t s  w h o  h a v e  been t ra in e d  to  
s e lf  a d m in is te r  d r u g s  In  a c c o r d a n c e  
w ith  f  483 .460 (k )(4 ) m a y  h av e  a c ce s s  to  
k e y s  to  th e ir  in d iv id u a l  d ru g  su p p ly .

(3 )  T h e  f a c i l i t y  m u s t  m a in ta in  
re co rd s  o f  th e  r e c e ip t  a n d  d is p o s it io n  o f  
a l l  c o n t r o l le d  d ru g s .

(4 ) T h e  f a c i l i t y  m u s t ,  o n  a  s a m p le  
b a s is , p e r io d ic a l ly  r e c o n c i le  th e  r e c e ip t

$463,470 42 CFR Ch, IV <10-1-94 E«1o*
a n d  d is p o s i t io n  o f  a l l  c o n t r o l le d  
in  s ch e d u le s  I I  th r o u g h  I V  (d ru g s ^ n ?  
J e c t  to  th e  C o m p re h e n s iv e  D r u g  
P r e v e n t io n  a n d  C o n t r o l  A c t  o f  197o 
U .S .C .  801 e t  s e q ., a s  im p le m e n te d  b» 2  
C F R  p a r t  308). 1  *

(6 )  I f  th e  f a c i l i t y  m a in t a in s  a 
ce n s e d  p h a r m a cy , th e  f a c i l i t y  la ^  
c o m p ly  w ith  th e  r e g u la t io n s  fo r  t * .  
t r o l le d  d ru g s .

( m )  S ta n d a rd : D ru g  la b e lin g . (i> L n * .  
ln g  o f  d ru g s  a n d  b lo lo g lc a ls  m u s t—

(1 ) B e  based  o n  c u r r e n t ly  a c ce p u j 
p ro fe s s io n a l p r in c ip le s  a n d  p r a c t i c e  
a n d

( i i )  I n c lu d e  th e  a p p r o p r ia te  a cce u o r*  
a n d  c a u t io n a r y  in s t r u c t io n s ,  a s  well 2  
th e  e x p ira t io n  d a te , i f  a p p l ic a b le .

(2 )  T h e  f a c i l i t y  m u s t  re m o v e  Cr«a 
u se —

(1 ) O u td a te d  d ru g s ; a n d
( I i )  D r u g  c o n ta in e r s  w i th  w o rn , Hlegi. 

b le , o r  m is s in g  labelB.
(3 )  D ru g s  a n d  b lo lo g lc a ls  p a ck s*o d  u  

c o n ta in e r s  d e s ig n a te d  fo r  a  portica lsr 
c l i e n t  m u s t  be im m e d ia te ly  remorvi 
f r o m  th e  c l i e n t ' s  c u r r e n t  m e d ica te s  
s u p p ly  i f  d is c o n t in u e d  b y  th e  phy*. 
c la n .

( n )  S ta n d a rd : L a b o r a to r y  serv ices . <1)0 
a  f a c i l i t y  ch o o s e s  to  p ro v id e  la b o r* to y  
s e rv ice s , th e  la b o r a to r y  m u s t  m e et tfe 
re q u ir e m e n ts  s p e c if ie d  in  p a r t  4SS et 
t h is  c h a p te r .

(2 )  I f  th e  la b o r a to r y  ch o o s e s  to  n fst 
s p e c im e n s  fo r  te s t in g  t o  a n o th e r  lab­
o r a to r y , th e  re fe r ra l la b o ra to ry  row* 
be  c e r t i f ie d  In  th o  a p p r o p r ia te  epeoUJ- 
t le s  a n d  s u b e p o c la ll t le s  o f  se rv ice  in  
co r d a n c e  w ith  th e  r e q u ir e m e n ts  o f pert 
483 o f  t h is  c h a p te r .
(53 FB  30488. Ju n o  3. 1088. a s  amend*! a t *  
F R  7136. Feb. 38. 1993)

S 483.470 C o n d i t io n  o f  participate®  
P h y s ic a l  e n v iro n m e n t .

(a )  S ta n d a rd : C liev .t l iv in g
(1 )  T h e  f a c i l i t y  m u s t  n o t  h ou se  cu*» 
o f  g ro s s ly  d if fe r e n t  u g e s , d e VPllop^ £ ,  
t a l  le v e ls , a n d  s o c ia l  needs to 
p h y s ic a l o r  B o c ia l p r o x im it y  u n is  
h o u s in g  Is p la n n e d  f~o p ro m o  _  
g r o w th  a n d  d e v e lo p m e n t  o f  ai 
h o u se d  to g e th e r .

(2 ) T h e  fa c i l i t y  -------
c l i e n t s  s o le ly  o n  th e  bao*s

oused  to g e th e r .
(2 ) T h e  facility m uBt not w  ^  

clients Bolely on the basis 
physical disabilities. I t  rnuB 
c l i e n t s  wh o  have ambulation ^  dir 
w h o  are  d ea f, blind, or have as

dlfi
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K, w ith  o t h e r s  o f  c o m p a r a b le  
in te l le c tu a l  d e v e lo p m e n t .  

standard: C lien t bedroom s. (1 ) B ed-

• ^ i T r o o m s  t h a t  h a v o  a t  l e a s t  o n e
i l l '

WM „'|nped  w ith  o r  lo c a te d  n e a r  
J u t  and b a th in g  f a c i l i t ie s ;

.m  A cco m m o d a te  n o  m o re  th a n  fo u r  
unless g ra n te d  a  v a r ia n ce  u n d e r  

Trend (b )(3 ) o f  th is  B e c t lo n ; 
^ t iM s s s u r e  a t  le a s t  80 sq u a re  fe e t 
J ,  c lie n t I" m u lt ip le  c l i e n t  b e d ro o m s  
Jjjd s t  least 80 sq u are  fe e t In  s in g le  c l l -•fflfSSffil* ln,f,al,y certified, J o build ings c o n s t r u c te d  o r  w i th  
Iwlor renovations o r  co n v e rs io n s  o n  o r  
S e r  Ootober 3. 1988. h av e  w a lls  t h a t  
utaod from flo o r  to  c e ll in g .

d )  If  a  bwS-oom  1s b e lo w  g ra d e  le v e l. 
K aiast have a  w in d o w  t h a t —

(I) Is usable aa a  se co n d  m o a n s  o f  s b - 
(■ge by the c l le n t fs )  o c c u p y in g  th e  
ream: and

(U ) is no m ore th a n  44 in c h e s  (m e a s -  
B t l  to the w indow  s i l l )  a bove  th e  f lo o r  
■tea the fa o lilty  is  su rv e y e d  u n d e r  
the Health C are  O c c u p a n c y  C h a p te r  o f  
lbs IJfe  Sa fe ty  Code , In  w h ic h  ca se  th e  wtobarm m ust be n o  m o re  th a n  36 in c h e s  
(■Msured 11 the  w in d o w  s i l l )  a bo v e  
Iks floor.

(I )  Th e  survey a g e n cy  m a y  g r a n t  a  
•srtaao* from the  l i m i t  o f  fo u r  c l ie n t s  
yw room only  i f  a  p h y s ic ia n  w h o  to a  
member of the  In te rd is c ip l in a r y  te a m  
sad »ho is a q u a lifie d  m e n ta l r e ta rd a ­
te s  trofeeelonal—

Certifies th a t  e a ch  c l i e n t  to  be 
Jw a d  in  a bedroom  h o u s in g  m o re  th a n  
™ P*«oae le to  severe ly  m e d ic a l ly  

ss to  re qu ire  d ir e c t  a n d  co r .- 
■teous m o n ito rin g  d u r in g  s le e p in g  
t e w ;  and
W) Documents the reasons why hous- 

™ s  room of only four or f6wer per- 
would not be modlcally feasible.

te  mu8t *)rovlde each c1*-
W krtt o f  P rop e r s ize  a n d
J J *  or the co n v e n ie n ce  o f  th e  e ll

*Ul)A co m f°r ta b le , m a ttre s s ;
• e a ih e r ^ M ?  a W5r° P pla te  to  th e  1 c lim a te ; and
*• U *  o C ^ ‘ fu? ,tu re  a P P ro p r la te  u J J  \  n®ods* a »d in d iv id u a l 

the  c l ie n t 's  b e d ro o m

w it h  c lo th e s  r a c k s  a n d  s h e lv e s  a c c e s ­
s ib le  to  th e  c l ie n t .

( c )  S ta n d a r d : S to r a g e  s p a c e  in  b edroom . 
T h e  f a c i l i t y  m u s t  p ro v id e —

(1 ) 3 p a c e  a n d  e q u ip m e n t  fo r  d a l ly  
o u t-o f -b e d  a c t iv i t y  fo r  a l l  c l i e n t s  w h o  
a re  n o t  y e t  .n c b l ie ,  e x c e p t  th o s e  w h o  
h a v e  a  s h o r t - te r m  il ln e s s  o r  th o s e  few  
c l i e n t s  fo r  w h o m  o u t-o f -b o d  a c t i v i t y  Is 
a  t h r e a t  to  h e a lth  a n d  B a f c ty ; a n d

(2 ) S u i t a b le  s to ra g e  s p a ce , a c c e s s ib le  
to  c l ie n t s ,  fo r  p e rs o n a l p o sse ss io n s , 
s u c h  a s  T V s ,  ra d io s , p r o s th e t i c  e q u ip ­
m e n t  a n d  c lo t h in g .

( d )  S ta n d a r d : C lie n t b a th room s. T h e  fa ­
c i l i t y  m u s t—

(1 ) I T o v id e  t o i lo t  a n d  b a th in g  f a c i l i ­
t ie s  a p p ro p r ia te  in  n u m b e r , s iz e , a n d  
d e s ig n  to  m e e t  th e  needa o f  th e  c lto n te ;

(2 )  P r o v id e  fo r  in d iv id u a l  p r iv a c y  in  
t o i le t s ,  b a th tu b s , a n d  sh o w e rs ; a n d

(3 )  I n  a re a s  o f  th e  f a c i l i t y  w h e re  c l i ­
e n ts  w h o  h a v e  n o t  been  t r a in e d  t o  re g ­
u la te  w a te r  te m p e r a tu r e  a i o e xp o se d  to  
h o t  w a te r , e n s u re  t h a t  th e  te m p e ra tu re  
o f  th o  w a te r  d oe s n o t  e x ce e d  110* F a h r ­
e n h e it .

(e )  S ta n d a r d : H ea tin g  a n d  v e n t ila t io n .
(1 )  E a c h  c l i e n t  b e d ro o m  In  th e  f a c i l i t y  
m u s t  h a v o —

(1) A t  le a s t  o ne  w in d o w  to  th e  o u t ­
s id e ; a n d

( I I )  D i r e c t  o u ts ld o  v e n t i la t io n  b y  
m e a n s  o f  w in d o w s , a ir  c o n d i t io n in g ,  o r  
m e c h a n ic a l  v e n t i la t io n .

(2 ) T h e  f a c i l i t y  m u s t —
(1 ) M a in t a in  th e  te m p e r a tu r e  a n d  h u ­

m id i t y  w i t h in  a  n o r m a l c o m f o r t  ra n g e  
b y  h e a t in g ,  a ir  c o n d i t io n in g  o r  o th e r  
m e a n s ; a n d

( i i )  E n s u r e  t h a t  th e  h e a t in g  a p p a ra ­
tu s  d o e s  n o t  c o n s t i t u t e  a  b u r n  o r  
s m o k e  h a z a rd  to  c l ie n t s .

(O  S ta n d a r d : F lo o rs . T h e  f a c i l i t y  m u s t  
h a v e —

(1 ) F lo o r s  t h a t  h av e  a r e s il ie n t ,  
n o n a b ra s iv e , a n d  s l ip - r e s is ta n t  s u r fa ce ;

(2 ) N o n a b ra s iv e  c a r p e t in g ,  i f  th e  a re a  
u se d  b y  c l ie n t s  is  ca rp e te d  a n d  se rv es  
c l i e n t s  w h o  H e  o n  th e  f lo o r  o r  a m b u la te  
w i th  p a r ts  o f  t h e ir  b o d ie s , o th e r  th a n  
fe e t , t o u c h in g  th e  f lo o r ; a n d

(3 ) F .xposed  f lo o r  s u r fa ce s  a n d  f lo o r  
c o v e r in g s  t h a t  p ro m o te  m o b i l i t y  In  
a re a s  used b y  c l ie n t s ,  a n d  p ro m o te  
m a in te n a n c e  o f  s a n ita r y  c o n d it io n s .

( g )  S ta n d a r d : S p a c e  an d  equ ip m en t. 
T h e  f a c i l i t y  m u s t -
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(1 ) P r o v id e  s u f f i c ie n t  s p a ce  a n d  
e q u ip m e n t  in  d in in g ,  l iv in g ,  h e a lth  
s e rv ice s , r e c r e a t io n ,  a n d  p r o g r a m  area o  
( i n c lu d i n g  a d e q u a te ly  e q u ip p e d  a n d  
s o u n d  t r e a te d  a re a s  fo r  h e a r in g  a n d  
o th e r  e v a lu a t io n s  I f  th e y  a re  c o n d u c te d  
In  th e  r a c l l l t y )  to  e n a b le  s ta f f  to  p ro ­
v id e  c l i e n t s  w i t h  n e e d e d  s e rv ice s  as re ­
q u ir e d  b y  t h is  s u b p a r t  a n d  a s  id e n t if ie d  
ln  e a c h  c l i e n t ' s  in d iv id u a l  p ro g ra m  
p la n .

(2 )  F u r n i s h ,  m a in t a in  In  g o o d  re p a ir , 
a n d  te a c h  c l i e n t s  t o  u se  a n d  to  m a k e  
In fo rm e d  c h o i c e s  a b o u t  th e  u b s  o f  d e n ­
tu re s . e y e g la ss e s , h e a r in g  a n d  o th e r  
c o m m u n ic a t io n s  a id s , b ra ce s , a n d  o th e r  
d e v ice s  Id e n t i f ie d  b y  th e  in t e r d is c ip l i ­
n a r y  te a m  a s  n e e d e d  b y  th e  c l ie n t .

(3 )  P r o v id e  a d e q u a te  c le a n  l in e n  a n d  
d i r t y  l in e n  s to r a g e  a re a s .

( h )  S ta n d a r d : E m erg en cy  p la n  a n d  p ro ­
c e d u r e s . (1 )  T h e  f a c i l i t y  m u s t  d e v e lo p  
a n d  Im p le m e n t  d e ta i le d  w r i t t e n  p la n s  
a n d  p r o c e d u r e s  to  m e e t  a l l  p o te n t ia l  
e m e r g e n c ie s  a n d  d is a s te r s  s u c h  a s  f ire , 
se v e re  w e a th e r , a n d  m is s in g  c l ie n t s .

(2 )  T h e  f a c i l i t y  m u s t  c o m m u n ic a t e ,  
p e r io d i c a l ly  re v ie w , m a k e  th e  p la n  
a v a i la b le ,  a n d  p ro v id e  t r a in in g  to  th e  
s ta f f .

(1 ) S ta n d a r d : E v a c u a t io n  d r ills . (1 ) T h e  
f a c i l i t y  m u s t  h o ld  e v a c u a t io n  d r i l ls  a t  
le a s t  q u a r t e r ly  fo r  e a c h  B h l f t  o f  p e rs o n ­
n e l a n d  u n d e r  v a r ie d  c o n d i t io n s  to —

(1 ) E n s u r e  t h a t  a l l  p e rs o n n e l o n  a l l  
s h i f t s  a re  t r a in e d  t o  p e r fo rm  a ss ig n e d  
ta s k s ;

( I I )  E n s u r e  t h a t  a l l  p e rs o n n e l o n  a l l  
s h i f t s  a re  f a m i l ia r  w i t h  th e  u se  o f  th e  
f a c i l i t y ' s  f ire  p r o t e c t io n  fe a tu re s ; a n d

( I I I )  E v a lu a t e  th e  e f fe c t iv e n e s s  o f  
e m e r g e n c y  a n d  d is a s te r  p la n s  a n d  p ro ­
ce d u re s .

(2 )  T h e  f a c i l i t y  m u s t —
( I )  A c t u a l l y  e v a c u a te  c l i e n t s  d u r in g  

a t  le a s t  o ne  d r i l l  e a c h  y e a r  or. e a ch  
s h i f t ;

( I I )  M a k e  s p e c ia l p ro v is io n s  fo r  th e  
e v a c u a t io n  o f  c l i e n t s  w i th  p h y s ic a l  d is ­
a b i l i t ie s ;

( I I I )  F i l e  a  r e p o r t  a n d  e v a lu a t io n  o n  
e a ch  e v a c u a t io n  d r i l l ;

( l v )  In v e s t ig a te  a l l  p ro b le m s  w ith  
e v a c u a t io n  d r i l ls .  I n c lu d in g  a c c id e n ts ,  
a n d  ta k e  c o r r e c t iv e  a c t io n ;  a n d

(v )  D u r in g  f ire  d r i l l s ,  c l Io n tB  m a y  be 
e v a c u a te d  to  a  sa fe  a re a  In  f a c i l i t ie s  
c e r t i f ie d  u n d e r  th e  H e a l t h  C a r e  O c c u -

HHS §443.44

p a n c le s  C h a p te r  
C o d e .

(3 )  F a c i l i t i e s  m u s t  m e e t  th e  requ ire  
m e n ts  o f  [)a ra g rc .p h s  ( i ) ( l )  a n d  (2 ) 0j 
t h is  s e c t io n  fo r  a n y  llv e - ln  a n d  roller 
s t a f f  th e y  u t i l iz e .

( J )  S ta n d a rd : F ire  p ro te c tio n —(} )  C o , .  e r a l. ( I )  E x c e p t  a s  s p e c if ie d  In  p a rv  
g ra p h  <J)(2) o f  th lB  s e c t io n ,  th e  fa c ility  
m u B t  m e e t  th e  a p p l ic a b le  p ro v is io n s  or 
e ith e r  th e  H e a lt h  C a r e  O ccu p a n c ie s  
C h a p te rs  o r  th e  R e s id e n t ia l  B o a rd  and 
C a r e  O c c u p a n c ie s  C h a p te r  o f  th e  Life  
S a f e t y  C o d e  ( L S C )  o f  th o  N a t io n a l  F it*  
P r o t e c t io n  A s s o c ia t io n ,  1936 e d itio n  
w h ic h  Ib In c o r p o r a te d  b y  re fere n ce .*

( I I )  T h e  S t a t e  s u rv o y  a g e n cy  may 
a p p ly  a  s in g le  c h a p te r  o f  th e  L S C  to 
th e  e n t ir e  f a c i l i t y  o r  m a y  a p p ly  d ip  
fe re n t  c h a p te r s  to  d if f e r e n t  b u ild ing s 
o r  p a r ts  o f  b u i ld in g s  a s  p e rm it te d  by 
th e  L S C .

( I I I )  A  f a c i l i t y  t h a t  m e e ts  th e  L S C  
d e f in i t io n  o f  a  r e s id e n t ia l  b o a rd  and 
c a r e  o c c u p a n c y  a n d  t h a t  h a s  16 or 
fe w e r bed s, m u s t  h a v e  I t s  e va cu a tio n  
c a p a b i l i t y  e v a lu a te d  In  a cco rd a n ce  
w i t h  th e  E v a c u a t io n  D i f f i c u l t y  Index  of 
th e  L S C  (a p p e n d ix  F ) .

(2 ) E x cep tio n s . (1 ) F o r  f a c i l i t ie s  that 
m e e t  th e  L S C  d e f in i t io n  o f  a  health 
c a r e  o c c u p a n c y :

( A )  T h e  S t a t e  s u rv e y  a g e n cy  may 
w a iv e , fo r  a  p e r io d  I t  c o n s id e rs  appro­
p r ia te . s p e c i f i c  p ro v is io n s  o f  th e  L S C  
I ' ­l l )  T h e  w a iv e r  w o u ld  n o t  adversely 
a f f e c t  th e  h e a lth  a n d  n a fo ty  o f  th e  c l i ­
e n ts ; a n d

(2 ) R ig id  a p p l ic a t io n  o f  s p e c i f i c  provi­
s io n s  w o u ld  r e s u lt  ln  a n  unreasonab le  
h a r d s h ip  fo r  th e  f a c i l i t y .

1 In co rpora tion  of th e  1965 ed itio n  of d *  
N ational F ire  P ro te c tio n  A sso c ia tio n ’* 
8*rot« Code (published F eb ru a ry  7. IS® 
ANBI/NFPA 101) waa approved by the  D ln £  
to r  of th e  Federal R e g is te r  ln  acco rd an t 
w ith  6 U.S.C. 552(a) and  1 C FR  p a r t  51 
govern  th e  ua* of In co rp o ra tio n s by » '•  
erence. T h e  Code la av a ilab le  for 
a t  th e  Office of th e  Pederal R eg is te r ln»o  
m atio n  C enter. 800 N o rth  C apito l BU*** 
NW.. su lto  700, W ashington. DC. C o p i e s ^  
be ob ta ined  from  th e  N a tio n a l F ire  Pro 
tlo n  A ssociation . E a tte ry m a rc h  P ark . W" 
cy, Mass. 02209.

If any changes ln  th is  Code a re  also 
Incorpora ted  by reference, a  n o tice  to  
effec t will be published In th e  Federa* 
later.

•A) T h e  S t a t e  su rv e y  a g e n cy  m a y  
Div th e  S ta te 'B  fire  a n d  sa fe ty  co d e  

f f j is s d  o f  th e  L S C  I f  th e  S e c r e ta r y  n r U  th a t  th e  8 ta t e  h a s  a  co d e  Im p o se d  
S ta te  la w  t h a t  a d e q u a te ly  p r o te c ts  

« fa c il i ty ’® C lie n ts .
(C )  C o m p lia n ce  o n  N o v e m b e r  28. 1982 

- I t h  th e  1967 e d it io n  o f  th e  L S C  o r  
co m p lia n ce  o n  A p r i l  18. 1986 w ith  th e  ■981 e d it io n  o f  th o  L S C ,  w i t h  o r  w i t h ­
out w aivers. Is  co n s id e re d  to  be c o m p l i ­
ance w ith  t h is  s ta n d a rd  as lo n g  as th e  
fa c ility  c o n t in u e s  to  re m a in  In  c o m p l i ­
ance w ith  th a t  e d it io n  o f  th e  C o d e .

(II) F o r  f a c i l i t ie s  t h a t  m e e t  th e  L S C  
defin ition  o f  a  re s id e n t ia l b o a rd  a n d  
cere o c c u p a n c y  a n d  t h a t  h a v o  m o re  
th«n 16 beds, th e  S t a t e  s u rv e y  a g e n cy  
may app ly  th e  S ta te 's  f ire  a n d  sa fe ty  
code as sp e c if ie d  In  p a ra g ra p h  < JX2)(B) 
of th is  s e c t io n .

(k )  Stan d ard : P a in t . T h e  f a c i l i t y  
must—

(1) U se  lead -free  p a in t  In s id e  th o  fa ­
c il ity ; and

(2) R e m o v e  o r  co v e r  In te r io r  p a in t  o r  
plaster c o n ta in in g  le a d  so  t h a t  I t  le  n o t  
accessible to  c l ie n ts .

(1) S ta n d a rd ; In fe c tio n  co n tro l.
(1) T h e  f a c i l i t y  m u s t  p ro v id e  a  s a n i­

tary e n v iro n m e n t to  a v o id  s o u rce s  a n d  
transm ission  o f  in fe c t io n s . T h e r e  m u s t  
be an a c t iv e  p ro g ra m  fo r  th e  p re v e n ­
tion. co n tr o l,  a n d  In v e s t ig a t io n  o f  In ­
fection  a nd  c o m m u n ic a b le  d iseases.

(2) T h e  f a c i l i t y  m u s t  im p le m e n t  b u c - 
oessfUl co r re c t iv e  a c t io n  In  a ffe cte d  
problem areas.

(3) T h e  fa c i l i t y  m u s t  m a in ta in  a  
record o f In c id e n ts  a n d  c o r r e c t iv e  a c ­
tions re la te d  to  In fe c t io n s .

(4) T h e  fa c i l i t y  m u s t  p r o h ib i t  e m ­
ployees w ith  s y m p to m s  o r  s ig n s  o f  a  
co m m u n ica b le  d isease fro m  d ir e c t  c o n ­
ta ct w ith  c l ie n ts  a n d  th e ir  fo od .

1488.480 C o n d it io n  o f  p a r t ic ip a t io n :  
D ie te tic  se rv ice*.

(» ) Stan d ard : F ood  a n d  n u tr itio n  serv -  
***■ (1) E a c h  c l i e n t  m u s t  re ce iv e  a  
nourishing, w e ll-b a la n ce d  d ie t  In c lu d -  
^ d^ m odined  a nd  s p e c ia lly -p re s c r ib e d

(2) A  q u a lifie d  d ie t i t ia n  m u e t  be e m - 
Noyed e ith e r  fU ll- t lm e , p a r t - t im e , o r  
d'^ ^ n m t a n t  boalB a t  th e  f a c i l i t y 's

D lo lL if r  d ie t i t ia n  Is  n o t  e m -
n ill- t lm e , th e  f a c i l i t y  m u s t  d e s ­

ig n a te  a  p e rso n  to  serve as th e  d ir f l c t c  
o f  fo o d  s e rv ice s .

(4 )  T h e  c l l e n t ’B ln t e r d ls c ip l ln a r  
te a m , In c lu d in g  a  q u a l if ie d  d le t l t la  
a n d  p h y s ic ia n ,  m u B t  p ro s c r ib e  a l l  m o d  
fle d  a n d  s p e c ia l d ie ts  I n c lu d in g  th o t  
use d  a s  a  p a r t  o f  a  p ro g ra m  t o  m a n a t  
In a p p r o p r ia te  c l i e n t  b e h a v io r .

(6 ) F o o d s  prop o so d  fo r  u se  a s  a  p r  
m a r y  r e in fo r c e m e n t  o f  a d a p t iv e  b e h a ' 
lo r  a re  e v a lu a te d  ln  l i g h t  o f  th e  c l i e n t  
n u t r i t io n a l  s ta tu s  a n d  n e e d s .

(6 ) U n le B S  o th e rw is e  s p e c if ie d  b y  m ei 
le a l n e e d s , th e  d ie t  m u B t  be  p re p a re d  i 
le a s t  ln  a c c o r d a n c e  w i t h  th e  la t e s t  ed 
t lo n  o f  th e  re co m m e n d e d  d ie ta r y  a llo v  
a n ce B  o f  th e  F o o d  a n d  N u t r i t i o n  B o a i 
o f  th o  N a t io n a l  R e s e a r c h  C o u n c i l ,  N i 
t lo n a l  A ca d e m y  o f  S c ie n c e s ,  a d j u s u  
fo r  a g e . sex , d is a b i l i t y  a n d  a c t iv i t y .

(b )  S ta n d a r d : M e a l s e r v ic e s . (1 )  Ea< 
c l i e n t  m u s t  re ce iv e  a t  le a s t  thr< 
m e a ls  d a l ly ,  a t  r e g u la r  t im e s  co n  
p a ra b le  to  n o r m a l m e a l t im e s  ln  t l  
c o m m u n i t y  w i t h —

(1) N o t  m o re  th a n  14 h o u r s  b e tw e e n  
s u b s ta n t ia l  e v e n in g  m e a l a n d  breakfeu  
o f  th e  fo llo w in g  d a y , e x c e p t  o n  w eel 
e n d s  a n d  h o l id a y s  w h e n  a  n o u r ls h ln  
s n a c k  is  p ro v id e d  a t  b e d t im e . 16 h o m  
m a y  e la p ee  b e tw e e n  a  s u b e ta n t l i  
e v e n in g  m e a l a n d  b r e a k fa s t ; a n d

(11) N o t  le ss  th a n  10 h o u r s  betw ee  
b r e a k fa s t  a n d  th e  e v e n in g  m e a l o f  th  
sa m e  d a y , e x ce p t  a s  p ro v id e d  u n d ( 
p a ra g ra p h  ( b ) ( l ) ( i )  o r  t h is  s e c t io n .

(2 )  F o o d  m u s t  be se rv e d —
( I )  In  a p p r o p r ia te  q u a n t i t y ;
( I I )  A t  a p p r o p r ia te  te m p e r a tu r o ;
( I I I )  In  a  fo r m  c o n s is t e n t  w ith  th e  di 

v e lo p m e n ta l leve l o f  th e  c l i e n t ;  a n d
( I v )  W i t h  a p p r o p r ia te  u te n s ils .
(3 )  F o o d  served  to  c l i e n t s  In d iv id  

u a l ly  a n d  u n e a te n  m u s t  be d is ca rd e d .
( c )  S ta n d a r d : M en u s. (1 ) M e n u s  m u a U
(1 ) B e  p re p a re d  In  a d v a n ce ;
( I I )  P r o v id e  a  v a r io ty  o f  fo o d s  o t  e a c  

m e a l;
( I I I )  B e  d if fe r e n t  fo r  th e  sa m e  d a y s  o 

e a ch  w e e k  a n d  a d ju s te d  fo r  se a so n s  
ch a n g e s ; a n d

( l v )  I n c lu d e  th e  a ve ra ge  p o r t io n  size 
fo r  m e n u  Ite m s .

(2 )  M e n u s  fo r  fo o d  a c t u a l ly  servet 
m u s t  be  k e p t  o n  f l lo  fo r  30 d a y s .

(d )  Standard: D ining areas a n d  service 
T h e  f a c i l i t y  m u s t—
(1 ) 8 e r v e  m o a ts  fo r  a ll  c l ie n t s .  In c lu d  

lo g  p e rs o n s  w ith  a m b u la t io n  d e f ic its
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in  d in in g  a rena , u n le s s  o th e rw is e  s p e c i­
fied  b y  th e  I n te r d is c ip l in a r y  te a m  o r  a  
p h y s ic ia n ;

(2 ) P r o v id e  ta b le  s e rv ice  fo r  a l l  c l i ­
e n ts  w h o  c>n a n d  w i l l  o a t  a t  a  ta b le , i n ­
c lu d in g  c l i e n t s  ln  w h e e lc h a ir s ;

(3 ) E q u i p  a re a s  w ith  ta b le s , c h a ir s ,  
e a t in g  u te n s i ls ,  a n d  d is h e s  d e s ig n e d  to  
m e e t  th e  d e v e lo p m e n ta l n e e d s  o f  e a ch  
c l i e n t ;

(4 ) S u p e r v is e  a n d  s t a f f  d in in g  r o o m s  
a d e q u a te ly  t o  d i r e c t  s e lf -h e lp  d in in g  
p ro ce d u re , to  a ssu re  t h a t  e a c h  c l i e n t  
re ce iv e s  e n o u g h  fo o d  a n d  to  a s s u re  t h a t  
e a ch  c l i e n t  e a ts  in  a  m a n n e r  c o n s is t e n t  
w i th  h is  o r  h e r  d e v e lo p m e n ta l le v e l: 
a n d

(6 ) E n s u r e  t h a t  e a ch  c l i e n t  e a ts  i n  a n  
u p r ig h t  p o s i t io n ,  u n le s s  o th e r w is e  s p e c ­
if ie d  b y  th e  In t e r d is c ip l in a r y  te a m  o r  a  
p h y s ic ia n .

P A R T  4 6 4 —C O N D I T I O N S  O F  P A R ­
T I C I P A T I O N :  H O M E  H E A L T H
A G E N C I E S

S u b p a rt A —G e n e ra l F rov W o as
8 eo.
484.1 B u l l  and scope.
♦84.2 D efin itions.
484.4 P erso n n e l q u a lifica tio n s.

Subpart B-~Administration

484.10 C ondition  o f p a r tic ip a tio n : P a t ie n t  
r ig h ts .

484.12 C ond ition  o f p a r tic ip a tio n : C om pli­
ance  w ltb  F edera l, S ta te ,  and  loca l laws, 
d isc losu re  and ow nersh ip  In fo rm atio n , 
and accep ted  p rofessional s ta n d a rd s  and  
princip les.

484.14 C ondition  o f  p a r tic ip a tio n : O rg an isa ­
tio n . service*, an d  a d m in is tra tio n .

484.18 C o n d itio n  of p a r tic ip a tio n : O ro u p  of 
p rofessional personnel.

484.18 C ond ition  o f p a r tic ip a tio n : A ccept­
a n ce  o f p a tie n ts , p lan  of care , en d  m ed i­
cal superv ision .

Subpart C—Furnishing of Sarvtcas
484.30 C ondition  of p a rtic ip a tio n : S k illed  

nu rsin g  service*.
484.32 C ondition  of p a rtic ip a tio n : T h erap y  

service*.
484.34 C ondition  o f p a rtic ip a tio n : M edical 

aoclal serv ices.
484.36 C ond ition  of p a rtic ip a tio n : Home 

h e a lth  a id e  eervlces.
484.38 C ondition  o f p a rtic ip a tio n : Q ualify ing  

to  h ira lah  o u tp a t ie n t  physical th e ra p y  o r 
speech pa th o lo g y  services.

9464.1

484.48 C ond ition  o f  p a rtic ip a tio n : CIIqi. . ,  
records.

484.52 C ondition  o f  p a rtic ip a tio n : Ev*|n. 
tlo n  of th e  ag en c y 's  program .

Authority: Sec. 1102. 1861, 1886(a), iry i , n„ 
1881 of th e  S ocia l S e c u rity  A c t (42 U a  r  
1302, 1396x, 1396cc(a), )395hh. and  1396bbb)‘.

SOURCE: 64 F R  33367. Aug. 14. 1988. unlea. 
o therw ise  no ted .
Editorial Note: N o m en clatu re  changes *r 

feeling  p a r t  484 a p p ea r a t  68 F R  32973, j uiJ  
18. 1981. u,,r

S u b p a r t  A —G e n e r a l  P r o v is io n s

1 484.1  B a s i s  a n d  s c o p e .

T h i s  p a r t  Im p le m e n ts  th e  re q u ire , 
m e n u  o r  s e c t io n s  1861(o) a n d  1891(a) o f 
th e  A c t  f o r  H H A  s e rv ice s  a n d  a ls o  sets 
f o r th  th e  a d d i t io n a l  r e q u ir e m e n ts  co n ­
s id e re d  n e ce s s a ry  t o  e n s u re  th e  h e a lth  
a n d  s a fe ty  o f  p a t le n U .

| 4 M J  D e f in it io n s .
A s  u se d  In  t h is  p a r t ,  u n le s s  th e  co n - 

te x t  I n d ic a te s  o th e rw is e —B y la w s  or eq u iv a le n t  m e a n s  a  s e t  o f  r u le s  ado p te d  
b y  a n  H H A  fo r  g o v e r n in g  th e  a g e n cy 's  
o p e ra t io n .

B r a n c h  o f f ic e  m e a n s  a  lo c a t io n  o r  s ite  
f ro m  w h ic h  a  h o m e  h e a lth  a g e n c y  p ro ­
v id e s  s e rv ice s  w i t h in  a  p o r t io n  o f  the 
t o t a l  g e o g r a p h ic  a re a  se rv e d  b y  the 
p a re n t  a g e n c y . T h e  b r a n c h  o f f ic e  It 
p a r t  o f  th e  h o m e  h e a lth  a g e n c y  a n d  la 
lo c a te d  s u f f i c ie n t ly  c lo s e  to  s h a re  ad­
m in is t r a t io n .  s u p e r v is io n , a n d  se rv ice s  
In  s  m a n n e r  t h a t  re n d e rs  I t  u n n e ce s ­
s a ry  fo r  th e  b r a n c h  In d e p e n d e n tly  to  
m e e t  th e  c o n d i t io n s  o f  p a r t i c ip a t io n  ss 
a  h o m e  h e a lth  a g e n c y .

C lin ic a l n o te  m e a n s  a  n o t a t io n  o f  a 
c o n t a c t  w i t h  a  p a t ie n t  t h a t  Is  w r it te n  
a n d  d a te d  b y  a  m e m b e r  o f  th e  h e a lth  
te a m , a n d  t h a t  d e s c r ib e s  s ig n s  and 
s y m p to m s , t r e a t m e n t  a n d  d ru g s  a d m in ­
is te re d  a n d  th e  p a t ie n t 's  r e a c t io n ,  and 
a n y  ch a n g e s  In  p h y s ic a l  o r  e m o tio n a l 
c o n d it io n .

H H A  s ta n d s  fo r  h o m e  h e a lth  a g e n cy . 
N o n p ro fit a g e n c y  m e a n s  a n  a g e n c y  «*' 

e m p t  f r o m  F e d e r a l In c o m e  ta x a tio n  
u n d e r  s e c t io n  001 o f  th e  I n te r n a l  R ev e ­
n u e  C o d e  o f  1954.

P a r e n t  h om e h e a lth  a g e n c y  m e a n s  the 
a g e n cy  t h a t  d e v e lo p s  a n d  m a in ta in s  ad­
m in is t r a t iv e  c o n t r o ls  o f  s u b u n i t s  and/ 
o r  b ra n c h  o f f ice s .
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P e n a r y  hom e h e a lth  a g e n c y  m e a n s  th e  
Z7nCy t h a t  Is  r e s p o n s ib le  fo r  t h e  s o r v -  

(U rn lsh ed  t o  p a t i e n t s  a n d  fo r  lm -  
J je rn e n U tlo n  o f  t h e  p la n  o f  c a r e .

Progress n o te  m e a n s  a  w r i t t e n  n o t a ­
tion, d a te d  a n d  s lg n o d  b y  a  m e m b e r  o f  
“  h e a l th  t e a m ,  t h a t  s u m m a r iz e s  f a c t s  
About c a re  fU rn lo h ed  a n d  t h e  p a t i e n t 's  
rM Ponso d u r in g  a  g iv e n  p e r io d  o f  t im e .proprietary a g e n c y  m e a n s  a  p r i v a t e  
p o f l t - m a k in g  a g e n c y  l ic e n s e d  b y  th e  
S ta te .public a g en c y  m e a n s  a n  a g e n c y  o p e r ­
a ted  by  a  B ta t e  o r  lo c a l  g o v e r n m e n t .

S u b d iv is io n  m e a n s  a  c o m p o n e n t  o f  a  
la u ltl- lU n c tlo n  h e a l t h  a g e n c y ,  s u c h  a s  
th e  h o m e c a r e  d e p a r t m e n t  o f  a  h o s p i t a l  
or che n u r s in g  d iv is io n  o f  a  h e a l t h  d e ­
p a r tm e n t, w h ic h  I n d e p e n d e n t ly  m e e t s  
the  c o n d i t io n s  o f  p a r t i c i p a t i o n  f o r  
qHAs. A s u b d iv is io n  t h a t  h a s  s u b u n i t s  
or b ra n ch  o ff ic e s  I s  c o n s id e r e d  a  p a r e n t  
u e n c y .Subunit m e a n s  a  s e m l- a u to n o m o u a  
o rg a n iz a tio n  t h a t —

( 1 ) S e rv e s  p a t i e n t s  In  a  g e o g r a p h ic  
a rea  d i f f e r e n t  f ro m  t h a t  o f  t h e  p a r e n t  
agency; a n d

(2) M u s t in d e p e n d e n t ly  m e e t  t h e  c o n ­
d itio n s  o f  p a r t i c i p a t i o n  f o r  H H A s b e ­
cause i t  Is  t o o  f a r  f ro m  th e  p a r e n t  
agency to  s h a r e  a d m i n i s t r a t i o n ,  s u p e r ­
vision, a n d  s e r v ic e r  o n  a  d a i ly  b a s is .Summary report m e a n s  t h e  c o m p i l a ­
tio n  o f  t h e  p e r t i n e n t  f a c t o r s  o f  a  p a ­
t ie n t 's  c l in ic a l  n o te s  a n d  p r o g r e s s  
n o tes t h a t  i s  s u b m i t t e d  t o  t h e  p a t i e n t 's  
ph y sic ian .S vp erv itio n  m e a n s  a u th o r i t a t iv e  p r o ­
cedural g u id a n ce  b y  a  q u a l if ie d  p e rso n  
for the  a c c o m p lis h m e n t  o f  a  f u n c t io n  
or a c t iv ity .  U n le s s  o th e rw is e  s p e c if ie d  
In th is  p a r t , th e  s u p e rv is o r  m u s t  be o n  
the prem ises to  su p e rv ise  a n  In d iv id u a l  
• h o  does n o t  m e e t th e  q u a l i f i c a t io n s  
•pecined In  1484.4.

1484.4 P e r s o n n e l  q u a lif ic a t io n s .
S ta ff  r e q u ir e d  to  m e e t  t h e  c o n d i t i o n s  

•* t f o r th  In  t h i s  p a r t  a r e  s t a f f  w h o  
® e«t th e  q u a l i f i c a t i o n s  s p e c if ie d  ln  
tk ls  s e c tio n .

4dm inij(rcitor, hom e h e a lth  a g e n c y . A 
Person who:

I* a  , ,c e n M d  p h y s ic ia n ;  o r  
!,» u  r e g is te r e d  n u r s e ;  o r  

b a u i f c *  t J u ln ln 8  a n d  e x p e r ie n c e  ln  
r ~ 7 . “  e e rv lc e  a d m i n i s t r a t i o n  a n d  a t  

1 1  y e a r  o f  s u p e r v is o r y  o r  a d m i n i s ­

t r a t iv e  e x p e r ie n ce  In  h o m e  h ea  
o r  re la te d  h e a lth  p ro g ra m e .

A u d lo log U t. A  p e rs o n  w h o :
(a )  M e e ts  th e  e d u c a t io n  a n d  

e n ce  r e q u ir e m e n ts  fo r  a  C e r t l f  
C l i n i c a l  C o m p e te n c e  In  au  
g ra n te d  b y  th e  A m e r ic a n  S p e e  
g u o g e -H e a r ln g  A s s o c ia t io n ;  o r

(b )  M e e ts  th e  e d u c a t io n a l  i 
m o n te  fo r  c e r t i f i c a t io n  a n d  is  
p ro ce o s  o f  a c c u m u la t in g  th e  s u i 
e x p e r ie n ce  re q u ire d  fo r  c e r t i f ie s

H om e h e a lth  a id e . E f f e c t iv e  f< 
Ice s  fu rn is h e d  a f te r  A u g u s t  14, 
p e rs o n  w h o  h a s  s u c c e s s fu l ly  c o i  
a  S ta te -e s ta b l is h e d  o r  o th e r  t 
p r o g r a m  t h a t  m e e ts  th e  re q u ir j 
o f  0 484.30(a) a n d  a  c o m p e te n c y  
t lo n  p ro g ra m  o r  S t a t e  l l c e n s u  
g r a m  t h a t  m e e ts  th o  re q u lre m
1484.36 (b )  o r  (e ) ,  o r  a  co m p e te n t]  
u a t lo n  p ro g ra m  o r  S t a t e  llce n su ] 
g r a m  t h a t  m e e ts  th e  re q u lre m '
1484.36 (b )  o r  (e ) . A n  In d iv id u a l 
co n s id e re d  to  h a v e  c o m p le te d  a 
In g  a n d  c o m p e te n c y  e v a lu a t lo  
g r a m , o r  a  c o m p e te n c y  e v a lu a te  
g r a m  If. s in c e  th e  In d iv id u a l 's  m] 
c e n t  c o m p le t io n  o f  t h is  p rog  
th e re  haa  b ee n  a  c o n t in u o u s  pe 
24 c o n s e c u t iv e  m o n th s  d u r in g  n| 
w h ic h  th o  In d iv id u a l  fu rn is h e d  s 
d e s c r ib e d  In  1409.40 o f  t h is  c h a p  
c o m p e n s a t io n .

O c c u p a tio n a l th era p is t. A  pereo
(a )  Is  a  g r a d u a te  o f  a n  o c cu p a  

th o r a p y  c u r r i c u lu m  a c c r e d ite d  j 
b y  th e  C o m m it te e  o n  A l l ie d  1 
E d u c a t io n  a n d  A c c r e d i t a t io n  < 
A m e r ic a n  M e d ic a l  A s s o c ia t io n  ai| 
A m e r i c a n  O c c u p a t io n a l  T h e r a p y  
e la t io n ;  o r

( b )  la  e lig ib le  fo r  th e  N a t lo n a  
I s t r a t lo n  E x a m in a t io n  o f  th e  A m  
O c c u p a t io n a l  T h e r a p y  A s a o c la t lo i

( c )  H a s  2 y e a rs  o f  a p p ro p r ia te  e 
e n ce  a s  a n  o c c u p a t io n a l  th e ra p ls i 
h a s  a ch ie v e d  a  s a t is fa c to r y  g ra d i 
p r o f ic ie n c y  e x a m in a t io n  c o n d u c te  
p ro v e d , o r  sp o n s o re d  b y  th e  U .S .  1 
H e a lt h  S e r v ic e , e x ce p t  t h a t  s u c h  < 
m ln a t lo n s  o f  p r o f ic ie n c y  d o  n o t  
w ith  re B p e ct to  p erson s in i t ia l  I 
ce n s e d  b y  a  S t a t o  o r  s e e k in g  I 
q u a l i f i c a t io n  a s  a n  o c c u p a t io n a l i 
p is t  a f te r  D e ce m b e r  31,1977.

O c c u p a tio n a l th era p y  a ss is ta n t. A 
s o n  w h o :
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! r e s o lu t io n  t im e ly  c a n n o t  d e la y  
'■>01170 d a te  o f  a n y  e n fo r c e m e n t  

a ln s t  th e  f a c i l i t y .
• d c i l l ty  m a y  n o t  se e k  a  d o la y  o f  

lf o r c e m e n t  a c t io n  a g a in s t  I t  o n  
o u n d s  t h a t  in fo r m a l d is p u te  re so -

h a s  n o t  been  co m p le te d  b e fo re  
fo c t lv e  d a te  o f  th e  e n fo r c e m e n t
i.

If  a  p ro v id e r  Is s u b s e q u e n t ly  s u c -  
I. d u r in g  th e  I n fo r m a l d is p u te  

.t lo n  p ro ce ss , a t  d e m o n s t r a t in g  
le f ic le n c le s  s h o u ld  n o t  h a v e  b e e n

th e  d e f ic ie n c ie s  a re  re m o v e d  
th o  s ta te m e n t  o f  d e f i c ie n c ie s  a n d  
n fo r c e m e n t  a c t io n s  Im p o s e d  sole* 
a r e s u lt  o f  th o s e  c i t e d  d e f ic ie n c ie s  
so ln d e d .
N o tif ic a tio n . U p o n  re q u e s t , H C F A  
in d  th e  S t a t e  m u B t  p ro v id e  th e  fa - 

w l th  w r it te n  n o t i f i c a t io n  o f  th e  
m a l d is p u te  r e s o lu t io n  p ro ce ss .

332 Investigation of complaints 
f violations and monitoring o f 
ompllance.
In v e s t ig a t io n  o f  co m p la in ts . (1 )  T h e  

•j s u rv o y  a g e n c y  m u s t  e s ta b l is h  
»dures a n d  m a in t a in  a d e q u a te  s ta f f  
.v e s t ig a te  c o m p la in t s  o f  v io la t io n s  
• r t lc lp a t lo n  re q u ire m e n ts .
T h e  S t a t e  B u rv e y  a g e n c y  ta k e s  a p -  
r la te  p r e c a u t io n s  to  p r o t e c t  a  c o m -  

n a n t'8  a n o n y m ity  a n d  p r iv a c y ,  I f  
■Ihle.

a r ra n g e m e n ts  h a v o  b e e n  m a d e  
. ^ cher S t a t e  c o m p o n e n ts  fo r  ln v e s -  
t io n  o f  c o m p la in t s ,  th e  S t a t e  m u s t  
! a  m e a n s  o f  c o m m u n ic a t in g  ln fo r -  
lo n  a m o n g  a p p ro p r ia te  e n t i t le s ,  
th e  S ta „ e  su rv e y  a g e n c y  re ta ln B  re - 

i s lb l l l t y  fo r  th e  In v e s t ig a t io n  p r o c -

) If , a f to r  In v e s t ig a t in g  a  co m *  
n t ,  th e  S t a t e  h as re a s o n  to  b e lie v e  
; a n  Id e n t if ia b le  In d iv id u a l  n o ­
te d  o r  a b u se d  a  r e s id e n t ,  o r  m is *  

ro p r ia te d  a  re s id e n t 's  p r o p e r ty , th e  
te  s u rv e y  a g e n c y  m u s t  a c t  o n  th e  
ip la ln t  In  a c c o r d a n c e  w i th  §488.335.
)  O n -s ite  m o n ito r in g . T h e  S t a t e  s u r -  
a g e n cy  c o n d u c t s  o n -e lte  m o n i t o r -  

o n  a n  a s  n e ce s s a ry  b a s is  w h e n —
> A  f a c i l i t y  Is n o t  in  s u b s ta n t ia l  
p l la n c e  w i th  th e  r e q u ir e m e n ts  a n d  
n  th e  p ro ce ss  o f  c o r r e c t in g  d e f l-  
c l c s ;

Health Care Financing Administration, HHS §485.335

(2 ) A  f a c i l i t y  haa  c o r r e c te d  d e f i­
c ie n c ie s  a n d  v e r i f i c a t io n  o f  c o n t in u e d  
s u b s ta n t ia l  c o m p l ia n c e  is  n e e d e d : o r

(3 ) T h e  su rv e y  a g e n c y  h a s  re a s o n  to  
q u e s t io n  th o  s u b s ta n t ia l  c o m p l ia n c e  o f  
the  f a c i l i t y  w ith  a r e q u ir e m e n t  o f  p a r ­
t i c ip a t io n .

( c )  C om p osition  o f  th e  in v e s t ig a t iv e  
team . A  S t a t e  m a y  use  a  s p e c ia liz e d  
te a m , w h ic h  m a y  In c lu d e  a n  a t to r n e y ,  
a u d ito r  a n d  a p p r o p r ia te  h e a l t h  p ro f ts -  - 
s io n a ls , to  Id e n t ify ,  s u rv e y , g a th e r  a n d  
p reserv e  e v id e n ce , a n d  a d m in is t e r  r e m ­
edies to  n o n c o m p l la n t  f a c i l i t ie s .

{488.334 E d u c a t io n a l  p ro g ra m * .
A  S t a t e  m u s t  c o n d u c t  p e r io d ic  e d u ­

c a t io n a l  p ro g ra m s  fo r  th e  s ta f f  a n d  
re s id e n ts  (a n d  t h e i r  re p r e s e n ta t iv e s ) o f  
S N F s  a n d  N F s  in  o rd e r  to  p re s e n t  c u r ­
r e n t  re g u la t io n s , p r o c e d u r e s , a n d  p o l i ­
c ie s  o n  th e  s u rv e y , c e r t i f i c a t i o n  a n d  
e n fo r c e m e n t  p ro ce s s  u n d e r  t h is  s u b p a r t  
a nd  s u b p a r t  F  o f  th is  p a r t .

§488 .335  A c t io n  o n  c o m p la in t s  o f  r e s i­
d e n t  n e g le c t  a n d  a b u s e , n n d  m is ­
a p p r o p r ia t io n  o f  r e s id e n t  p ro p e r ty .

( a )  In v e s t ig a t io n . (1 ) T h e  S t a t e  m u o t  
re v iew  a l l  a l le g a t io n s  o f  r e s id e n t  n e ­
g le c t  a n d  a b u se , a n d  m is a p p r o p r ia t io n  
o f  r e s id e n t  p ro p e r ty  a n d  fo l lo w  p ro ce ­
d u re s  s p e c if ie d  in  §488.332.

(2 ) I f  th e re  Is re a s o n  to  b e lie v e , e ith e r  
th r o u g h  o r a l o r  w r i t t e n  e v id e n c e  t h a t  
a n  in d iv id u a l  u se d  b y  a  f a c i l i t y  to  p ro ­
v id e  s e rv ice s  to  re s id e n ts  c o u ld  h a v e  
a b u se d  o r  n c g .e c te d  a  r e s id e n t  o r  m is ­
a p p ro p r ia te d  a  re s id e n t 's  p r o p e r ty , th e  
S t a t e  m u s t  in v e s t ig a te  th e  a l le g a t io n .

(3 ) T h o  S t a t e  m u s t  h a v e  w r i t t e n  p r o ­
ce d u re s  fo r  th e  t im e ly  re v ie w  a n d  in ­
v e s t ig a t io n  o f  a l le g a t io n s  o f  re s id e n t  
a bu se  a n d  n e g le c t ,  a n d  m is a p p r o p r ia ­
t io n  o f  re s id e n t  p r o p e r ty .

(b )  S o u rc e  o f  c o m p la in ts . T h e  S t a t e  
m u s t  re v ie w  a l l  a l le g a t io n s  re g a rd le ss  
o f  th e  s o u rce .

( c )  N o tif ic a t io n —(1 )  In d iv id u a ls  to  be  
n o tif ie d . I f  th e  S t a t e  m a k e s  a  p r e l im i­
n a r y  d e te r m in a t io n ,  b a s e d  o n  o r a l o r  
w r it te n  e v id e n ce  a n d  I ts  In v e s t ig a t io n ,  
t h a t  th e  a bu se , n e g le c t  o r  m is a p p r o ­
p r ia t io n  o f  p r o p e r ty  o c c u r r e d ,  I t  m u s t  
n o t i f y  In  w r i t in g —

( I )  T h e  in d iv id u a ls  I m p l i c a t e d  ln  th e  
in v e s t ig a t io n :  a n d

( I I )  T h e  c u r r e n t  a d m in i s t r a t o r  o f  th e  
f a c i l i t y  in  w h ic h  th e  i n c i d e n t  o c c u r r e d .

(2 )  T im in g  o f  th e  n o t ic e .  T h e  S t a t e  
m u s t  n o t i f y  th e  in d iv id u a ls  s p e c if ie d  ln  
p a ra g ra p h  ( c ) (1 )  o f  t h is  s e c t io n  ln  w r i t ­
in g  w i t h in  10 w o r k in g  d a y s  o f  th e  
S t a t e 's  in v e s t ig a t io n .

(3 )  C o n (e n £ s  o f  th e  n o t ic e . T h e  n o t ic e  
m u s t  I n c lu d e  th e —

( I )  N a t u r e  o f  th e  a l le g a t io n (s ) ;
( I I )  D a te  a n d  t im e  o f  th e  o c c u r r e n c e ;
( I I I )  R i g h t  to  a  h e a r in g ; - h  
( lv )  I n t e n t  to  r e p o r t  th e  s u b s t a n - '

t la te d  f in d in g s  ln  w r i t in g ,  o n ce  th e  In ­
d iv id u a l  h a s  h a d  th e  o p p o r tu n i ty  fo r  a  
h e a r in g , to  th e  n u rs e  a ld o  r e g is t r y  o r  
a p p ro p r ia te  l ic e n B u re  a u t h o r i t y ;

(v )  F a c t  t h a t  th e  In d iv id u a l 's  fa ilu r e  
to  re q u e s t  a  h e a r in g  ln  w r i t in g  w i th in  
30 d a y s  f ro m  th e  d a te  o f  th e  n o t ic e  w il l  
r e s u l t  ln  r e p o r t in g  th e  ‘S u b s ta n t ia te d  
f in d in g s  to  th e  n u rs e  a id e  r e g is t r y  o r  
a p p r o p r ia te  l i c e n s u r e  a u t h o r i t y .

(v l )  C o n s e q u e n ce s  o f  w a iv in g  the> 
r ig h t  to  a  h e a r in g ; — *

( v l i )  C o n s e q u e n ce s  o f  a  f in d in g  
th r o u g h  th e  h e a r in g  p ro ce s s  t h a t  th e  
a lle g e d  r e s id e n t  a bu se  o r  n e g le c t ,  o r  
m is a p p r o p r ia t io n  o f  r e s id e n t  p ro p e r ty  
d id  o c c u r ;  a n d  

( v l l l )  F a c t  t h a t  th e  In d iv id u a l  h aa  the  
r ig h t  to  be re p re s e n te d  b y  a n  a t to r n o y  
a t  th e  In d iv id u a l 's  o w n  e xpense .

(d )  C o n d u c t o f  h e a r in g . (1 )  T h e  S t a t e  
m u s t  c o m p le te  th e  h e a r in g  a n d  th e  
h e a r in g  r e c o r d  w i t h in  120 d a y s  f r o m  th o  
d a y  I t  re ce iv e s  th e  re q u e s t  fo r  a  h e a r ­
in g .

(2 ) T h e  S t a t e  m u s t  h o ld  th e  h e a r lu g  
a t  a  re a s o n a b le  p la c e  a n d  t im e  c o n v e n ­
ie n t  fo r  th e  In d iv id u a l .

(e )  f a c t o r s  b eyo n d  th e  in d iv id u a l 's  co n ­
tro l. A  S t a t e  m u s t  n o t  m a k e  a f in d in g  
t h a t  a n  in d iv id u a l  haa n e g le c te d  a re s i­
d e n t  I f  th e  In d iv id u a l d e m o n s tra te s  
t h a t  s u c h  n e g le c t  w as ca u s e d  b y  fa c to r s  
b e y o n d  th e  c o n t r o l  o f  th o  in d iv id u a l .

( f )  R ep o rt o f  f in d in g s . I f  th e  f in d in g  Is 
t h a t  th e  in d iv id u a l  h aa  n e g le c te d  o r 
a b u se d  a  r e s id e n t  o r  m is a p p r o p r ia te d  
r e s id e n t  p r o p e r ty  o r  I f  th e  In d iv id u a l 
w a iv e o  th e  r ig h t  to  a  h e a r in g , th e  S t a t e  
m u s t  r e p o r t  th e  f in d in g s  l n  w r i t in g  
w i t h in  10 w o r k in g  d a y s  to—

( 1 ) T h e  In d iv id u a l ;
(2 )  T h e  c u r r e n t  a d m in is t r a t o r  o f  the  

f a c i l i t y  ln  w h ic h  th e  I n c id e n t  o c c u r r e d : 
a n d

(3 ) T h e  a d m in is t r a t o r  o f  th e  f a c i l i t y  
t h a t  c u r r e n t ly  e m p lo y s  th e  in d iv id u a l .



;L

I f  d if f e r e n t  t h a n  th e  f a c i l i t y  in  w h ic h  
th e  I n c id e n t  o co u rre d :

(4 ) T h e  l i c e n s in g  a u t h o r i t y  fo r  in d i ­
v id u a ls  u se d  b y  th e  f a c i l i t y  o th e r  th a n  
n u rs e  a id e s , i f  a p p lica b le ; a n d

(6 ) T h e  n u rs e  a id e  r e g is t r y  fo r  n u rs e  
a id e s . O n ly  th e  S t a t e  s u rv e y  a g e n c y  
m a y  r e p o r t  t h e  f in d in g s  to  th e  n u rs e  
a id e  r e g is t r y ,  a n d  t h is  m u s t  be  d o n e  
w i t h in  10 w o r k in g  d a y s  o f  th e  f in d in g s , 
in  a c c o r d a n c e  w i t h  {483.166(0) o f  th is  
c h a p te r .  T h e  S t a t e  s u rv e y  a g e n cy  m a y  
n o t  d e le g a te  t h is  r e s p o n s ib il ity .

( g )  C o n te n ts  a n d  re ten tio n  o f  rep o rt o f  f in d in g  to  th e  n u rse  a id e  r e g is tr y . (1 ) T h e  
r e p o r t  o f  f in d in g  m u s t  I n c lu d e  in fo r m a ­
t io n  ln  a c c o r d a n c e  w i t h  } 483.156(c) o f  
t h is  c h a p te r .

(2 ) T h e  s u r v e y  a g e n cy  m u s t  r e ta in  
th e  in f o r m a t io n  as s p e c if ie d  in  p a ra ­
g ra p h  (g ) (1 )  o f  t h is  s e c t io n ,  ln  a c c o r d ­
a n ce  w i t h  th e  p ro ce d u re s  s p e c if ie d  in  
{483 .156 (c) o f  t h is  c h a p te r .

( h )  S u r v e y  a g e n c y  re sp o n s ib ility . (1 ) 
T h e  s u rv e y  a g e n c y  m u s t  p r o m p t ly  re ­
v ie w  th e  r e s u lt s  o f  a l l  c o m p la in t  in v e s ­
t ig a t io n s  a n d  d e te rm in e  w h e th e r  o r  n o t  
a  f a c i l i t y  h a s  v io la te d  a n y  r e q u ir e ­
m e n ts  ln  p a r t  483, s u b p a r t  3  o f  t h is  
c h a p te r .

(2 ) I f  a  f a c i l i t y  Is n o t  ln  s u b s ta n t ia l  
c o m p l ia n c e  w i t h  th e  re q u ir e m e n ts  In  
p a r t  483, s u b p a r t  B  o f  th lB  c h a p te r ,  th e  
s u rv e y  a g e n c y  In it ia te s  a p p r o p r ia te  a c ­
t io n s ,  a s  s p e c if ie d  ln  s u b p a r t  P  o f  t h is  
p a r t .
[59 F R  56238, Nov. 10, 1994; 60 F R  60118, Sept. 
26,1996]

Subpart F—Enforcement of Com-
f illance for Long-Term Care 
acllltles with Deficiencies

s o u r c e :  59 F R  56243. Nov. 10. 1994, unless 
otherw ise noted.

{4 8 8 .40 0  S t a t u t o r y  baele.
S e c t io n s  1819 (h ) a n d  1919(h) o f  th e  A c t  

s p e c ify  r e m e d ie s  t h a t  m a y  be u se d  b y  
th e  S e c r e t a r y  o r  th e  S t a t e  re s p e c t iv e ly  
w h e n  a  S N F  o r  a  N F  is  n o t  ln  s u b s ta n ­
t ia l  c o m p l ia n c e  w i th  th e  r e q u ir e m e n ts  
fo r  p a r t i c ip a t io n  ln  th e  M e d ic a re  a n d  
M e d i c a id  p ro g ra m s . T h e s e  s e c t io n s  a ls o  
p ro v id e  fo r  e n s u r in g  p r o m p t  c o m p l i ­
a n ce  a n d  s p e c ify  t h a t  th e s e  re m e d ie s  
a re  in  a d d i t io n  to  a n y  o th e rs  a v a i la b le  
u n d e r  S t a t e  o r  F e d e ra l la w , a n d , e x ce p t

§468X00

fo r  c i v i l  m o n e y  p e n a lt ie s , o re  Im p o s e d  
p r io r  to  th e  r  o n d u o t  o f  a  h e a r in g .

{4 8 8 .40 1  D e f in it io n s .
A s  •used ln  t h is  s u b p a r t—
N ew  a d m iss io n  m e a n s  a  r e s id e n t  w h o  

Is a d m it t e d  to  th e  f o o l l l t y  o n  o r  a f te r  
th e  e f fe c t iv e  d a te  o f  a  d e n ia l  o f  p a y ­
m e n t  r e m e d y  a n d , i f  p r e v io u s ly  a d m i t ­
te d , h a s  b e e n  d is ch a r g e d  b e fo re  t h a t  e f­
fe c t iv e  d a te . R e s id e n ts  a d m i t t e d  b e fo re  
th e  e f fe c t iv e  d a te  o f  th e  d e n ia l  o f  p a y ­
m e n t ,  a n d  t a k in g  te m p o r a r y  le a v e , a ro  
n o t  co n s id e re d  n e w  a d m is s io n s , n o r  
s u b je c t  to  th e  d e n ia l o f  p a y m e n t .

P la n  o f  c o r r e c t io n  m e a n s  a  p la n  d e v e l­
o p e d  b y  th e  f a c i l i t y  a n d  a p p ro v e d  b y  
H C F A  o r  t h e  s u r v e y  a g e n c y  t h a t  de­
s c r ib e s  th e  a o t lo n s  th e  f a c i l i t y  w i l l  
ta k e  to  c o r r e c t  d e f ic ie n c ie s  a n d  s p e c i­
f ie s  th e  d a te  b y  w h ic h  th o s e  d e f i­
c ie n c ie s  w i l l  be  c o r r e c te d .
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*94: 60 F R  60116, Ssp t.(59 F R  56243. Nov. 10. 
28. 1996)

{4 8 8 .4 0 2  G e n e r a l  p ro v is io n s .
(a )  P u r p o s e  o f  rem ed ies . T h e  p u rp o se  o f  

re m e d ie s  is  t o  e n s u re  p r o m p t  c o m p l i ­
a n c e  w i t h  p r o g r a m  r e q u ir e m e n ts .

(b )  B a s is  f o r  im p osition  a n d  d u ra tio n  o f  
rem ed ies . W h e n  H C F A  o r  th e  S t a t e  
ch o o s e s  to  a p p ly  c n e  o r  m o re  ro m e d le s  
s p e c if ie d  i n  {488.406, th e  re m e d ie s  a re  
a p p l ie d  o n  th e  b a s is  o f  n o n c o m p l ia n c e  
fo u n d  d u r in g  s u rv e y s  c o n d u o te d  b y  
H C F A  o r  b y  th e  s u rv e y  a g e n c y .

( c )  N u m b er o f  rem ed ies . H C F A  o r  th o  
S t a t e  m a y  a p p ly  o n e  o r  m o re  re m e d ie s  
fo r  e a c h  d e f i c ie n c y  c o n s t i t u t i n g  n o n -  
c o m p l ia n c e  o r  fo r  a l l  d e flo ie n o le a  c o n ­
s t i t u t i n g  n o n c o m p l ia n c e .

(d )  P la n  o f  co rre c tio n  re q u ir e m m t. (1 ) 
E x c e p t  a s  s p e c if ie d  in  p a ra g ra p h  (d ) (2 )  
o f  t h i s  s e c t io n ,  le g a rd le s s  o f  w h ic h  
re m e d y  is  a p p l ie d , e a c h  f a c i l i t y  t h a t  
h a s  d e f i c ie n c ie s  w i t h  r e s p e c t  to  p ro ­
g r a m  r e q u ir e m e n ts  m u s t  s u b m i t  a  p la n  
o f  c o r r e c t i o n  fo r  a p p r o v a l b y  H C F A  o r  
th e  s u rv e y  a g e n c y .

(2 )  Is o la t e d  d e fic ie n c ie s . A  f a c i l i t y  is  
n o t  r e q u ir e d  to  s u b m it  a  p la n  o f  c o r r e c ­
t io n  w h e n  i t  h a s  d e f i c ie n c ie s  t h a t  are  
Is o la te d  a n d  h a v e  a  p o t e n t ia l  fo r  m in i ­
m a l h a r m , b u t  n o  a c t u a l  h a r m  h a s  o c ­
c u r r e d .

(e )  D isa g reem en t reg a rd in g  rem ed ies . I t  
th e  S t a t e  a n d  H C F A  d is a g re e  o n  th e  de­
c is io n  to  Im p o s e  a  re m e d y , th e  d is -

a g re e m e n t  is  re s o lv e d  ln  i  
w i th  {488.452.

( 0  N o tif ic a t io n  requirem en t 
c e p t  w h e n  th e  S t a t e  is  t& k : 
a g a in s t  a  n o n - S t a t e  oper 
H C F A  o r  th e  S t a t e  (a a  a u t l  
H C F A )  g iv e s  th e  p r o v id e r  n o t 
re m e d y , in c lu d in g  th e —

(1) N a t u r e  o f  th e  n o n c o m p l l;
( i i )  W h ic h  re m e d y  is  im p o se  
( i l l )  E f f e c t iv e  d a to  o f  th e  re 
( l v )  R i g h t  to  a p p e a l th e  c

t lo n  le a d in g  to  th e  re m e d y .
(2 ) W h e n  a  S t a t e  Is ta k i .  

a g a in s t  a  n o n - S t a t e  o pe ra te t 
S t a t e ’s n o tifce  m u s t  In c lu d e  
in fo r m a t io n  re q u ire d  b y  H C F  
g ra p h  ( f ) (1 )  o f  t h is  s e c t io n .

(3 ) Im m ed ia te  je o p a r d y —2  a 
E x c e p t  fo r  c i v i l  m o n e y  pen ; 
S t a t e  m o n i t o r in g  Im p o se d  w 
is  im m e d ia te  Je o p a rd y , fo r  ai. 
s p e c if ie d  in  §488.406 lm p o : 
th e re  is  im m e d ia te  Je o p a rd y , 
m u s t  ba g iv e n  a t  le a s t  2 c a l f  
b e fo re  th e  e f fe c t iv e  d a te  o f  chf  m e n t  a c t io n ,  

r (4 ) N o im m ed iate  je o p a r d y —itic e . E x c e p t  f o r  c i v i l  m o n e y  
a n d  S t a t e  m o n i t o r in g ,  n o t lc t  
g iv e n  a t  le a s t  15 c a le n d a r  dx 
th e  e f fe c t iv e  d a te  o f  th e  en. 
a c t io n  in  s i t u a t io n s  ln  w h lc i  
n o  im m e d ia te  Je o p a rd y .

(5 ) L a te s t  d a te  o f  en forcen u  
T h e  2 a n d  15-day n o t i c e  p e n  
w h e n  th e  f a c i l i t y  re ce iv e s  t :  
b u t ,  ln  n o  e v e n t  w i l l  th e  e f fe  
o f  v e e n fo r c e m e n t  a c t io n  be 
20 c a le n d a r  d a y s  a f te r  th e  
se n t.

(6 ) C iv il  m o n ey  p e n a lt ie s . 
m o n e y  p e n a lt ie s , th e  n o tice s  
g iv e n  in  a c c o r d a n c e  w i t h  th e  
o f  §§488.434 a n d  488.440.

(7 ) S t a t e  m o n ito r in g . F o r  S  
l t o r in g ,  n o  p r io r  n o t i c e  is  re q
[59 F R  6S243, Nov. 10, 1994; 60 F R  
28,1906]

(4 8 8 .4 0 4  F a c t o r s  to  b e  con*  
s e le c t in g  re m e d ie s .

(a )  In it ia l  a ssessm en t. In  o r  
le c t  th e  a p p r o p r ia te  re m e d y , 
a p p ly  to  a  f a c i l i t y  w i t h  de 
H C F A  a n d  th e  S t a t e  d e te rm l 
r io u s n e s s  o f  th e  d e f ic ie n c ie s .

(b )  D eterm in in g  seriou sn ess  c ie n c le s .  T o  d e te r m in e  th e  ot
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CERTIFIED NURSE AIDE BILL

Section 1 amends AS 08.01.087 to allow the Department of Commerce (the 
investigative agency for the Board of Nursing) to designate other state or local agencies 
(with their consent) to conduct investigations into reports of abuse by CNAs.

Section 2 is a cross-reference to the exemption from the requirements of the 
Administrative Procedure Act created in AS 08.68.520.

Section 5 amends AS 08.68.100(a) to give the Board of Nursing authority to 
adopt regulations regarding certified nurse aides.

Section 6 amends AS 08.68.140 to exempt procedures related to the registry of 
certified nurse aides from the requirements of the Administrative Procedure Act.

Section 7 adds a definition for "certified nurse aide” in AS 08.68. (Note: this 
section will be renumbered; see section 20.)

Section 8 creates a new article in AS 08.68. It contains several new sections 
that give the Board of Nursing authority to regulate and certify nurse aides. Under new 
AS 08.68.510, it would be a class B misdemeanor crime for a person to use the title 
“certified nurse aide” unless the person is certified by the Board. The Board is required 
to establish and maintain a registry of certified nurse aides. New AS 08.68.520 
establishes the procedures for including findings of abuse and neglect in the registry. 
New AS 08.68.530 and 08.68.540 establish the grounds for the denial or suspension of 
a nurse aide’s certificate, and the Board’s disciplinary authority. AS 08.68.550 provides 
immunity for good faith reports to the Board, and AS 08.68.560 allows the Department 
of Commerce to set and collect fees for CNAs as shown.

Section 9 amends AS 44.62.330(a)(10) to exempt functions related to the nurse 
aide registry from the requirements of the Administrative Procedure Act (APA).

Section 10 amends AS 47.05.010 to add to the duties of the Department of 
Health and Social Services (DHSS) the investigation of reports of abuse, neglect, or 
misappropriation of property by certified nurse aides in facilities licensed by DHSS 
under AS 18.20.

Section 11 requires the DHSS to adopt procedures to report to the Board of 
Nursing suspected abuse, neglect, or misappropriation of property by CNAs who work 
as home care providers.

Section 12 is a new section in the DHSS administrative statutes. It gives DHSS 
the authority to investigate reports of abuse or neglect by CNAs in facilities licensed by 
DHSS under AS 18.20. The department would be required to hold hearings under 
regulations it adopts; these need not comply with the APA. Reports of findings of abuse 
or neglect by a CNA must be reported to the Board of Nursing. If the facility is a long­
term care facility covered under 42 CFR sec. 483.5, only the designated state survey 
and certification agency (IIFL&C) may make the report to the registry. This provision is 
included to comply with federal law; see 42 CFR sec. 483.156(b)(2).
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Section 13 amends AS 47.17.030, regarding investigation by state and local 
agencies of reports of harm to children, to require that suspected abuse or neglect by 
CNAs be reported to the Board of Nursing.

Section 14 amends AS 47.17.290(13) to include "certified nurse aides" among 
the “practitioners of the healing arts" required to report the suspected abuse or neglect 
of children under their care.

Section 15 amends AS 47.24.010(a) to add CNAs to the list of those required to 
report the suspected exploitation or abuse of vulnerable adults under their care.

Section 16 amends existing AS 47.24.013, regarding the investigation of abuse 
of elderly persons, to require that suspected abuse or neglect by CNAs be reported to 
the Board.

Section 17 amends existing AS 47.24.015, which requires DHSS to investigate 
reports of harm to elderly that are not addressed under AS 47.24.013. The proposed 
new subsection requires DHSS to report suspected abuse or neglect by CNAs to the 
Board.

Section 18 amends existing AS 47.33.500(c), regarding assisted living facilities, 
to allow information about a complainant or resident to be released to appropriate 
investigative agencies.

Section 19 amends AS 47.33.520 to require that suspected abuse or neglect by 
CNAs in assisted living homes be reported to the Board of Nursing.

Section 20 is a housekeeping measure. It directs the revisor of statutes to 
renumber AS 08.68.395, 08.68.400, and 08.68.410 to make room in the chapter for the 
new provisions added by section 8 of this bill.

Section 21 is a transition section, allowing the Board and other affected state 
agencies, before the effective date of the new laws, to begin drafting the regulations 
necessary to implement the bill.

Section 22 is a transition section providing that persons who are certified as 
nurse aides immediately before the effective date of the Act retain their certifications, 
subject to continued eligibility. CNAs whose certifications have expired within two years 
before the Act takes effect may apply to renew them; certifications expired for five years 
or more may not be renewed.
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