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STATE OF ALASKA BILL NO. HB 214
1997 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

that workers' compensation coverage is provided only to those who are involved in a wage earning activity.

Passage of this legislation would have no fiscal impact on the Department of Law.
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SPONSOR STATEMENT AND SECTIONAL ANALYSIS
HB 214

HB 214, which is supported by the Department of Labor, makes two
important adjustments to Title 23 pertaining to workers' compensation.
Sections 1 and 2 amend AS 23.30 to comport with federal law. Sections 3 and
4 amend Alaska workers' compensation law to reflect changes made to public

assistance eligibility.

Section-I:

This section aligns Alaska's Second Injury Fund with 42 U.S.C. 12101-
12213 (Americans with Disabilities Act). It amends AS 23.30.022 to provide
that an employee who, following a conditional offer of employment, makes a
false representation during a medical inquiry or examination regarding the
employee's physical condition may be barred from receiving workers'
compensation for an injury causally connected to the false representation.
Currently, AS 23.30022 refers to false representations of physical condition in
an "employment application or preemployment questionnaire™.

The ADA prohibits many employers from making inquiries designed
to obtain information regarding disabilities prior to a conditional offer of
employment, including inquiries made in the employment application and
preemployment questionnaire. An employer subject to the ADA could not
comply with the ADA and benefit from AS 23.30.022, while an employer who
did not comply with the ADA might benefit at che expense of an employee's
rights under the ADA. Section 1 of HB 214 replaces the employment
application or preemployment questionnaire of the current statute with the
ADA permitted examinations or inquires after a conditional offer of
employment. The employer who complies with the ADA will be able to
benefit from AS 23.30.022, and employment candidates will not be asked to
chose between exercising their rights under the ADA and potentially losing
their workers' compensation benefits.

Representative Pete Kott

f Juneau Office (907) 465-3777 Toll Free 1-800-86I-KOTT(5688) Fax (907) 465-2819
Engle River Office (907)694-8944 Fax (907)694-8945 E-Mail: represcntalivc_pele_kott@ Icgis.slate.ak.us
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Section.2:

This section deletes the requirement that an employer acquire written
knowledge of a qualifying impairment before hiring an employee who later
suffers a second injury whose resulting compensation payments are
reimbursable by the Second Injury Fund. In order to obtain Second Injury
Fund reimbursement, an employer will be able to continue to show that the
employee was "retained" in the employment after the employer acquired
written knowledge of the employee's impairment.

Section 2:

The Alaska temporary assistance program, AS 47.27, was enacted in
1996 as part of welfare reform. One of its provisions, AS 47.27.035, requires
that, unless exempt under that statute, participants in the Alaska temporary
assistance program must participate in "'work activities" in order to receive
assistance or services under the program. "Work activities," as defined in AS
47.27.900, includes paid employment and paid on-the-job training, as well as
unpaid activities such as community work service and job search and
preparation activities. Section 3 of HB 214 would amend AS 23.30.230(a),
which contains the current list of persons excluded from workers’
compensation coverage, to add Alaska temporary assistance participants who
are engaged in an unpaid work activity. This amendment ensures that
workers' compensation coverage is provided only to those who are involved

In awage earning activity.
Section 4

Defines "'on-the-job training", as that phrase is used in Section 3 of this
bill.

Section 5:

Because the amendments contained in sections 3 and 4 are linked to
the new AS 47.27.035, Section 5 of this bill ties the effective date of Sections 3
and 4 to the effective date of AS 47.27.035.

Section 6

Establishes an immediate effective date, except as provided in Section 5

HB 214 will make Alaska law consistent with Federal ADA law and
will clarify an area of legal uncertainty created with the passage of welfare

reform. | urge your support.
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MEMORANDUM STATE OF ALASKA

DEPARTMENT OF LABOR
Office of the Commissioner

The Honorable Bruce Botelho date May 12, 1995

Attorney General
Department of Law

TO:

oM | "V
THRU: David Ramsear phone 465-2700
Acting Chief of Staff
Office of the, Governor
| _0-7'T7
FRoM:  Tom Cashen subject; Request for
Commissioner Attorney General

Opinion Regarding
AS 23.30.022 and
AS 23 .30 .205(©) as
Related to ADA

The Department of Labor®"s Workers®™ Compensation Division Iis
requesting a Tformal Attorney General®s opinion concerning AS

23.30.022 and AS 23.30 .205 (¢) - It is alleged that AS 23.30.022
and AS 23.30.205 (¢) are in direct conflict with the Americans with
Disabilities Act (ADA) . If that is the case, are these statutes

preempted under the Supremacy Clause Act of the United States
Constitution?

The Workers®™ Compensation Division provides every injured worker in
Alaska an informative pamphlet regarding the workers®™ compensation
system and process. AS 23.30.022 1is referenced iIn the current
pamphlet. An insert advising injured workers to contact “he Equal
Employment Opportunity Commission with any questions regarding
their injury as related to ADA is included with the pamphlet. The
insert 1i1s a temporary measure until Jlanguage acknowledging the
potential conflict is published in a new pamphlet. |Is the language
found 1n the insert sufficient?

Attached 1is a copy of a letter from Representative Kott requesting
an Attorney General opinion, the current Workers®™ Compensation

pamphlet, and a pamphlet insert.

Attachments ()

cc: Representative Pete Kott
Dwight Perkins, Legislative Liaison, DOL
Paul Grossi, Director, WC
Jake® Sanders, Admin Officer, WC
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MEMORANDUM State of Alaska
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e 053 september 17, 1996
.Commissioner GSV
of Labor -u&js ™3 AGO File No. 661-95-0748
issvWPV
kaw TEL.WB?vdS (907) 269-5190
Aindeo
y i 10UJCEEEUI0) Are AS 23.30.022 and
LIC ir ADV OdNI SIBLi U] AS 23.30.20§(c) pr?empted
by the Americans with
Disabilities Act?
FROM Kristin S. Knudsen

Assistant Attorney General
Department of Law

You have asked for advice concerning the relationship
between the Americans with Disabilities Act of 1990, Pub. L. No.
101-336 (codified at 42 U.S.C. 88 12101-12213), known as the ADA,
and certain sections of the Alaska Workers®™ Compensation Act
relating to the Second Injury Fund and the false statement

exclusion. Specifically, you ask if AS 23.30.022 and AS
23.30.205(c) =are preempted in whole or 1in part by the ADA. You
also ask whether an insert titled "Notice"™ provided with the

brochure distributed by the Division of Workers®™ Compensation to
injured workers is sufficient to address any problems that may
exist. The short answer to your question is that there 1is a
conflict between the ADA and certain portions of AS 23.30.022 and
AS 23.30.205(Cc)1l; these provisions may be preempted by the ADA.
The insert does not adequately inform employers or employees of the

possible effect of preemption.

DISCUSSIQM

I. Second Injury. .Eund

Alaska 1is one of twenty states which provide a broad-
based second injury fund in their workers®™ <compensation system."”

1 In AS 23.30.022, "employment application or preeraployment
questionnaire”™ and "in hiring” conflict with ADA provisions
barring inquiries as to the existence of a disability in
preeraployment questionnaires and job applications, and barring
discrimination 1in hiring on the basis of disability. In AS
23.30.205(c), the phrase "hired" [after the employer acquired
that knowledge] of a qualifying condition presents similar

conflicts.

2Alaska®s Second Injury Fund is broad-based because it
defines permanent physical impairment as one of 25 listed

conditions, from ankylosis of jJjoints to varicose veins, plus any
condition supporting a rating of disability of 200 weeks or more,
AS 23.30. 205(d). "Second Injury" 1is something of a misnomer, as
many of the Ilisred conditions, e.g., epilepsy, varicose veins,

oolavc UoOVvV U 8 1996



September 3, 1996
Page 2

Tom Cashen
Department of Labor
AGO 661-95-0748

The purpose of a second injury fund is to encourage employers to
hire persons with certain permanent pre-existing physical
impairments by ameliorating the employer®s cost of potential work-
related injury. See, Sea-Land Services v. Second Iniurv Fund. 737
P.2d 793, 795 (Alaska 1987); Employers Commercial Union Ins. Group
v. Christ. 513 P.2d 1090, 1093 (Alaska 1973). While this 1is the
primary purpose of second injury TfTunds, they are designed to
achieve this purpose without reducing the benefits available to the
employee whose disability 1is greater because of pre-existing
impairment.3 The Fund reimburses employers for compensation
payments exceeding 104 weeks if, because of the pre-existing
condition, the employee®s disability is substantially greater than
would result from the injury alone (AS 23.30.205(a)) or, if the
employee dies, the employee would not have died except for the pre-

existing impairment (AS 23.30.205(b)).

In order to be eligible for Fund reimbursement, the
employer must:

...establish by written records that the
employer had knowledge of the permanent
physical impairment before the subsequent
injury and that the employee was hired or
retained in employment after the employer
acquired that knowledge.

AS 23.30.205(c). The written record requirement:

helps ensure that Fund reimbursement furthers
the statutory purpose by providing evidence
that the employer actually knew of the
employee”s pre-existing impairment; it

are unrelated to industrial injuries. An employee need not have
a prior work-related injury for an employer to be entitled to use
the fund. The class intended to be benefitted is broader than
workers who have suffered industrial injuries.

Frofessor Larson argues that if the sole purpose of second
injury fund statutes was to encourage employers to hire those
with preexisting impairments by limiting ejgposure to liability,
pure apportionment statutes achieve this with greater fairness to
employers, albeit greater hardship to employees. IT the purpose
was only to ameliorate the impact of an employee®s prior
impairments upon his employer, there would be no need for prior
knowledge, since the cost of prior impairment, not having arisen
from the employment, should not be borne by the employer. 2 A.
Larson, Workmen®s Compensation Law. § 59.33(e), at 10-518 (1992).
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protects the Fund against spurious or

collusive claims.

Sea-Land Services. 737 P.2d at 795, citing U.S. Pioe & Foundry Co.
v. Caraway, 546 S._.Ww.2d 215, 219 (Tenn. 1977) . The written record
requirement also serves to reduce litigation on the question of
whether the employer had knowledge of the pre-existing impairment.
Sea-Land Services, supra; Ketchikan Gateway Borough v. Salino. 604
p-2d 590 (Alaska 1979); A. Larson, Workmenls Compensation Law/ sec.

59.33(Ff), Vol.2, p. 10-523 (1992).

2. False Statement Exclusion

As part of a general reconstruction of the workers-~
compensation laws 1in 1988, AS 23.30.022 was adopted. & 5 ch 79 SLA

1988. It provides:

An employee who knowingly makes a false
statement as to the employee®s physical
condition on an employment application or
preemployment questionnaire may not receive
benefits under this chapter if

1) the employer relied wupon the false
representation and this reliance was a
substantial factor in the hiring; and

(2) there was acausal connection between
the false representation and the 1injury to the
employee.

This provision protects the amployer from compensation liability

where the employee misrepresents his physical condition, the
employer relies on the false representation to the extent that it
was asubstantial factor in hiring, and the employeeincurs an

injury which 1is causally connected to the false representation.
Unlike AS 23.30.250, which imposes a criminal penalty for willful
misrepresentation in the workers” compensation process-, this
provision addresses knowing misrepresentation prior to the injury

and protects the employer as well as excludes the employee. It
complements the Second Injury Fund mechanism. IfT the employee
divulged the information, the employer had a "written record”™ and
could file a claim for Fund protection if an injury resulted 1in
significant disability. On the other hand, if the employee

knowingly concealed the 1information, the employer would not have
access to Fund reimbursement in the event of injury, but in certain
cast s4 the employer would be able to avoid liability altogether.

*The misrepresentation ex-lusion applies only where the
employee®™s misrepresentation 1is causally related to the injury;
e.g., 1in those cases where the employer could have provided
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3. The Americans with Disabilities Act (ADA).

The ADA 1is designed to:

provide a clear and comprehensive national

mandate to end discrimination against
individuals with disabilities and to bring
persons with disabilities 1into the economic
and social mainstream of American life; to
providfe enforcement standards addressing
discrimination against individuals with

disabilities, and to ensure that the federal
government plays a central role 1in enforcing
these standards on behalf of individuals with

disabilities.

Senate Rep. No. 116, 101lst Cong., 1st Sess. 9 (1989). In order to
accomplish these purposes, the ADA prohibits discrimination against
individual with a disability in jJjob application

a qualified
conditions of

procedures, hiring, compensation, and other terms and

employment. ADA 42 U.S.C. 812112(a)- This prohibition applies to
all employers of 15 or more employees, except Indian tribes,
certain religious organizations and the federal government. 29 CFR
8 1630.2(e). Through regulations enforcing 42 U.S.C. g8 12132,
these provisions alsr apply to state and local governments. 28 CFR
35.140.

In particular, the ADA explicitly prohibits pre—
employment medical examinations or inquiries of jJjob applicants as
to the existence of a disability or the severity or nature of the

disability. 42 U.S.C. 8 12112(c)(2). On the other hand, the ADA
permits employers to require medical examinations after an offer of
employment and prior to the <commencement of job duties. The

information obtained regarding the medical condition or history of
the applicant must be collected and maintained on separate forms,
placed in separate medical files, and treated as a confidential
medical record. 42 U.S.C. 8 12112(c)(3)(B). For current employees,
no examination may be required or inquiries made as to disability
"unless such examination or inquiry is shown to be job-related and
consistent with business necessity.” 42 U.S.C. 8 12112(c)(4)(A).

injury-preventing accommodation for an 1impairment, had it been
known, or the employee was not qualified to perform the work
without significant risk of substantial harm to himself. In many
cases there is no causal relationship between the 1injury and the
impairment, although the two may combine to result in greater

disability.
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The reasoning behind these restrictions was set forth at
length in the House Education and Labor Committee:

Historically, employment application forms and
employment interviews requested information
concerning an applicant®s physical or mental

condition. This information was often used to
exclude applicants with disabilities

particularly those with so-called hidden
disabilities such as epilepsy, diabetes,

emotional 1illness, heart disease and cancer -
before their ability to perform the jJjob was
even evaluated.

In order to assure that misconceptions do
not bias the employment selection process, the
legislation sets forth a process which begins

with a prohibition on pre-cffer medical
examinations or inquiries. . . . This
prohibition against inquiries regarding

disability is critical to assure that bias
does not enter the selection process.

H.R. Rep. No. 485, 101 Cong., 2d Sess., pt. 2, at 72-73 (1990).

The ADA provides that state and local governments may not
a qualified person with a disability from participation in

exclude
government services, benefits or programs, nor deny benefits of
government services, benefits or programs by reason of such

42 U.S.C. & 12132. Such programs 1include services of

disability.
eligibility for workers~®

the workers®™ compensation division and
compensation benefits.

While concern was expressed 1in Congress regarding ADA
conflicts with OSHA workplace safety standards or other state
health regulations, no explicit discussion of conflicts with second
injury funds or workers*” compensation laws is contained in
committee reports.5 Regarding potential <conflict with workplace
safety laws, the United States Attorney General was directed to
"exercise coordinating authority to avoid and eliminate such
conflicts.” H.R. Rep. No. 485, 101lst Cong. 2d Sess., pt.2, at 136

(1990).

4. Federal Preemption

Article VI of the Constitution of the United States

about job performance,

sThere was testimony relating "myths
employment. H.R. Rep.

safety, insurance costs" as a barrier to
No. 485, 101st Cong., 2d Sess., pt 2 at 33 (1990).
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provides that the laws of the United States "shall be the supreme
Law of the Land; . . . any Thing in the Constitution or Laws of any
state to the Contrary notwithstanding.” Art. VI, cl.2. Thus, since
M'CuHoch v. Maryland, 17 U.S. 3136, 427, (1819), state law that
conflicts with federal law is without effect.

In general, the courts are reluctant to infer preemption
of state law. .cippllone v. Liggett Group. Inc.,., 505 u.s. 504, 516,
112 S.ct. 2608, 2617, 120 L.Ed.2d 407 (1992); RiceV, Santa Fe
Elevator Corp.. 331 U.S. 218, 230, 67 S.Ct. 1146, 1152 (1947).
"Consideration under the Supremacy Clause starts with the basic
assumption that Congress did not intend to displace state law."
Building Trades Council v. Associated Builders, 507 U.S. 218, 113
S.ct. 1190, 1194 122 L.Ed 2d 565 (1993) quoting Maryland Xu
Louisiana . 451 U.S. 725, 746, 101 S.Ct. 2114, 2129 (1981).
Workers' compensation is traditionally reserved to the states, and
is presumed not superseded unless Congress expresses a clear and
manifest intent to preempt state law. Pacific Merchant Shipping
Ass'n V. Aubrv. 918 F.2d 1409, 1416 (9th Cir. 1990),cert, denied.

502 U.S. 1002, 112 S.Ct. 2956 (1992).

Federal preemption may be either express or implied, and
"is compelled whether Congress' command is explicitly stated in the
statute's language or implicitly contained in its structure and
purpose.” Jones v. Rath Packing Co.. 430 U.S. 519, 525, 97 S.Ct.
1305, 1309 (1977),; Shaw v. Delta Airlines. Inc.., 463 U.S. 85, 95,
103 S.ct. 2890,°2899 (1983); Fidelity Savings & Loan Assn. v. De la
Cuesta. 458 U.S. 141, 152-153, 102 S.Ct. 3014, 3022 (1982). Where
there is no explicit preemptive language in the statute, the U.S.
Supreme Court has recognized at least two forms of implied pre-
emption: field preemption and conflict preemption. Gade v. National
Solid Wastes Management Ass'n. 505 U.S. 88, 98, 112 S.ct. 2374,

2383 (1992).

Field preemption occurs when Congress intends that
federal law occupy a given field, California v. ARC Am._CorPc,. 490
Uu.S. 93, 100 (1989), as demonstrated by a scheme of federal
regulation "so pervasive as to make reasonable the inference that
Congress left no room for the States to supplement it." Rice V.
Santa Fe Elevator Coro... 331 U.S. 218, 230, 67 s.ct. 1146, 1152

(3947).

Conflict preemption is found where (1) compliance with
both federal and state law is a physical impossibility, Eed.ex.al
Lime. & Avocado Growers.. Inc. v. Paul, 373 u.s. 132, 142-3 (1963),
or (2) where the state law stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of
Congress, Hines v. Davidowitz. 312 U.S. 52, 67 (1941); f.elder_y_x=.
Casey. 487 U.S. 131, 138, 108 S.Ct. 2302, 2306 (1988).
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While courts are not to seek out conflicts between state
and federal regulation where none clearly exist, H.uran_EortJLand
Cement Co. v. Detroit. 362 U.S. 440, 446 (1960), "under the
Supremacy Clause, from which our pre-emption doctrine is derived,
any state law, however clearly within a State's acknowledged power,
which interferes with or is contrary to federal law, must yield."
Gade v. National Solid Wastes Management.Assln, 505 U.S. at 108,
112 s.ct. 2388; quoting in part Felder v, Casev. 487 U.S. at 138;

108 S.Ct., at 2307.

Congress did not express a clear and manifest intent to
preempt state workers' compensation laws in enacting the ADA. The
ADA is designed to prevent discrimination on the basis of
disability; not to compensate those who suffer disability as a
result of work-related injury. Congress disclaimed any intent to
occupy the field of disability law, stating that the ADA is not to

be construed to "invalidate or limit the remedies, rights, and
procedures of any Federal law or law of any State . . . that
provides greater or equal protection for the rights of individuals
with disabilities than are afforded by this Act."” Sec. 501(b).

Moreover, the EEOC's interpretive guidance to the federal
regulations enforcing the ADA's restrictions on employer medical
inquiries provide that state workers' compensati n laws are not
preempted by the ADA. 29 CFR 1630, App. 1630.14 (b). However, the
EEOC also states that "ADA requirements supersede any conflicting
state workers' compensation laws." EEOC Technical Assistance
Manual, Sec. 9.6(b), Part IX, p.6 (1992). In this instance,
federal preemption by the ADA of the state's workers' compensation
laws must rest on the existence of a conflict between the ADA and

the state law.
5. Preemption of Second Injury Fund Written Record-Requirement

AS 23.30.205(c) requires an employer to have written
knowledge of a permanent physical impairment before the injury and
that "the employee was hired or retained in employment after the

employer acquired that knowledge". The ADA, on the other hand,
strictly prohibits any pre-employment inquiries into the existence
of a "disability or the nature or severity of a disability". 42

U.S.C. 8 12112(c)(2)(A). The ADA definition of disability is
sufficiently broad0 to encompass many of the Second Injury Fund's

sThe ADA defines "disability" as
(a) a physical or mental impairment that
substantially limits one or more of the major
life functions of such individual;
(b) a record of such impairment; or
(c) being regarded as having such an impairment.
42 U.S.C. 12102(2). Not all of the listed conditions would
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listed impairments. An ADA covered employer may not ask an
employee if he has such a condition before hire7 and still comply
with the ADA. If an employee discloses the existence of a

disability, the employer may not make further inquiry about it
prior to employment. 29 CFJ 1630.13, App.1630.13.

The ADA does permit pre-employment inquiry into the
ability to perform essential functions of a position. However, the
Alaska Supreme Court interpreted AS 23.30.205(c) to require the
employer to have a written record, from which "its prior knowledge
of the employee's qualifying disability can be fairly and
reasonably inferred,” Sea-Land Services, 737 P.2d at 795, (emphasis
added). In other words, the record muct disclose knowledge of the
listed condition, not simply notation of inability to perform

certain job functions.

To the extent then, that AS 23.30.205(c) requires an
employer to have a written record showing that an employee "was
hired . . . after the employer acquired"” knowledge of a listed
impairment, it is preempted by the ADA.

However, the ADA does not bar post-offer employment
entrance examinations or inquiries, provided that the information
is used in a permitted manner not inconsistent with the ADA. 42
U.s.C. 8§ 12112(c)(3). Results must be kept confidential, ADA
U.S.C. § 12112(c)(3)(B), but thisrequirement has been interpreted
to allow an employer to "submit information to state workers'
compensation offices or second injury funds" without violating the
confidentiality provisions. 29 CFR 1630, App. 1630.14(b). All
entering employees in a job class must be given the same
examination and/or inquiry, 42 U.S.C. 8 12112(c)(3)(A); 29 CFR

necessarily substantially limit one or more major life functions
in a particular worker. However, including the worker's
condition in a list defined as permanent physical impairments "of
such seriousness as to constitute a hindrance or obstacle to
obtaining employment”, AS 23.30.205(d), for Fund purposes
probably at a minimum means the worker is "regarded as having
such an impairment” under the ADA

TThe ADA creates a two-step process of hire: a first stage
leading to an offer of employment, and, in some circumstances, a
post-offer stage, during which the employment offer may be
conditioned upon results of medical examination. In some
situations, before hire arguably could be interpreted to mean
"before completion of a post-offer medical examination",.
However, AS 23.30.205(c) states that the employee must be "hired

. after the employer acquired [the] knowledge". In this
context, "before hire"” means "before an offer of employment”.
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1630.14(b), and inquiries to current employees are limited to those
"job-related and consistent with business necessity.” 42 U.S.C. 8§
12112(c)(4)(A).8 With regard to entrance examinations, the EEOC
cautions that, although inquiries that are not job-related are

permitted:

employers may, as a practical matter, find it
desirable to avoid requiring such
examination/inquiries. This is so because an
employer's obtaining information unrelated to
the job can be probative of an employer's
knowledge of an individual's disability if
discrimination is alleged at a later time.

EEOC Guidance on Pre-Employment Disability-Related Inquiries and
Medical Examinations under the ADA (No. 915.002, May 19, 1994) at
n.59. Thus, while an ADA covered employer has awindow of
opportunity to make broad inquiry into the existence oflisted

conditions, and the EEOC acknowledges the role of second injury
funds in Ilimiting the cost of injury to an employer, the EEOC
cautions that the employer may find it more advantageous not to

make such inquiries.

It is the position of the EEOC that:
the ADA does not prohibit employers from
obtaining information about pre-existing
injuries and providing needed information to
second injury funds. . . . [A]ln employer may >
make such medical inquires -and require a
medical examination after a conditional offer
**'of “employment and before a person starts-work,
so'long as the examination or-inquiry is made
of all applicants in the same job category.

EEOC Technical Assistance Manual, Sec. 9.5, Part IX, p.6, (1992).
The Manual makes no statement about information acquired after
hire. After the employment entrance inquiries, inquiries must be
"job related and consistent with business necessity". It could be
argued that broad inquiries after the employment entrance window
are "consistent with business necessity"™, but it is more difficult
to tie such inquiries to the specific employee's job, even solely

for Second Injury Fund purposes.

alt could be argued that it is consistent with business
necessity for an employer to make sufficient record to claim Fund
protection in the event of a future serious work-related injury,
particularly as the existence of the record is necessary for Fund

reimbursement.
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The ADA restricts an employer's opportunity to acquire
knowledge of listed impairments. |If an employer acquires written
knowledge of a listed impairment in a lawful post-offer entrance
examination, or in the course of an examination which is job-
related and consistent with business necessity, and the employer
retains an employee in employment after acquisition of the
knowledge, the employer may obtain Fund reimbursement in the event
of a later qualifying injury to the employee. Therefore it is not
impossible to comply with the ADA and AS 23.30.205(c) to the extent
the employee is “"retained . . . after the employer acquires

knowledge"” of the listed impairment.

The employer, whose compliance with the ADA results in an
absence of prior knowledge of a listed impairment and denial of
Second Injury Fund reimbursement may argue that the employer who
has knowledge gained prior to the ADA, or in violation of the ADA,
or to whom the ADA does not apply, has wunfair advantage in
obtaining Second Injury Fund reimbursement. The perceived
inequity' of application, and the financial incentives of Second
Injury Fund reimbursement in a permanent total disability or death
case, may be at cross-purposes with the ADA's purpose in limiting
employer opportunity to obtain knowledge of pre-existing
disabilities. Insurers : f employers to whom the ADA applies may
argue that the writter record requirement encourages (other)
employers to acquire kr.c “~dye which the ADA prohibits or limits.

Even where compliance is not impossible, a state law may
be subject to conflict preemption if it is "an obstacle to the
accomplishment and execution of the purposes and objectives of
Congress," Felder v. Casev. 487 U.S. at 138, in enacting the ADA
In order to rise to the level of preemption, a state law must have
a "direct and substantial effect” on the federal statutory scheme.
Gade v. National Solid Wastes Management..Asain. 505 U.S. at 107,
112 S.ct. at 2387; quoting English v. General Electric Co.. 496
u.s. 72, 85, 110 S.ct. 2270, 2278 (1990). See also. State. Dept.
of Public Safety v. Brown. 794 P.2d 108, 110-11 (Alaska 1990)
(state workers' compensation exclusive remedy rule <cannot be
applied to conflict with maritime policy and undermine uniformity

of substantive maritime law).

9rhe Fund is designed to benefit employers who knowingly
choose to employ a worker with a listed impairment, and not to
benefit those who employ a worker without knowing about a listed
impairment. The latter result, is encouraged, when not mandated,
by the ADA. In view of the shift in public policy represented by
the ADA, Professor Larson advocates elimination of the knowledge
requirement. 2 A. Larson, Workmen's Compensation Law, 8§

59.33(g), at 10-528 (1992).
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The federal agency charged with enforcement of the ADA
has approved transmission of information properly obtained to
second injury funds, 28 C.F.R. 1630, App. 1630.14(b). Since the
employer must obtain the knowledge and record it to send to a
second injury fund, the EEOC evidently does not view a requirement
that an employer establish by written record that the employee was
retained in employment after the employer had knowledge of the
listed 1impairment as having direct and substantial effect on
implementation of the ADA. Such a written record requirement may
or may not induce some employers to evade the ADA. However,
speculation that an employer may be tempted to violate the ADA to
obtain a state benefit does not render the state statute invalid.
An otherwise valid state statute will not be struck down "merely
because the public reacts to it in a manner inconsistent with
federal law." Kosikowski v. Bourne 659 F.2d 100, 105 (9th Cir.
1981) (dismissing argument that local ordinance was preempted
because it induced unsafe practices and caused pilots to attempt to
violate federal regulations). Compare. Tellis v. United States
Fidelity and Guar. Co.. 625 F. Supp. 92, 95 (N.D.111. 1985) (in
claim against employer based on scheme to defraud worker of
benefits by false statement that he would be returned to work, RICO
does not preempt state workers' compensation exclusive remedy
rule), aff'd. 805 F.2d 741 (7th Cir. 1986), cert, granted and
vacated on other grounds. 483 U.S. 1015, 107 S.ct. 3255 (1987),
aff'd on other grounds. 826 F.2d 477 (7th Cir. 3986).

6. False Statement Exclusion

AS 23.30.022 provides that an employee who "knowingly
makes a false statement as to the employee's physical condition on
an employment application or preemDmIQvme”lt_questiQn”aire,’ may not
receive workers' compensation benefits i f the employer
substantially relies on the false statement "in hiring"” and the
employee's injury ~s causally related to the false statement.

The ADA prohibits preemployment inquiries as to physical
condition prior to a job offer. Therefore, an employer with more
than 15 employees cannot comply with the ADA and obtain relief from
liability under this statute. Since the statute does not exclude
employees from coverage based on post-offer misrepresentations, as
in an entrance examination or a legitimate job-related inquiry, the
employer cannot obtain relief under this statute in other
circumstances when the information is obtained in compliance with
the ADA..0 The statute also requires the employer to demonstrate

olf the "pre-employment questionnaire” in A23.30.022 s
defined as a "post-offer entrance questionnaire” which complies
with the ADA, an employer could avoid conflict. However, a
preemployment questionnaire is not generally meant as being
completed after an offer of employment. Also, taken in
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that the employee's statement was a "substantial factor in hiring".
While reliance on a statement of physical ability to perform job
duties may be acceptable wunder the ADA, an employer who
substantially relied on a statement that certain conditions (having
no bearing on ability to perform the work) are absent in deciding
to offer a job would not be in compliance with the ADA. It is
precisely the "screening out"™ of persons with disabilities
unrelated to qualification to perform the employment duties that
the ADA is intended to prohibit. Finally, if an employee exercises
his right not to answer improper preemployment inquiries, the
employer may contest a later claim of injury.

These results are prohibited under the ADA, 42 U.S.C. §
12132, as they condition participation in a state program (workers'
compensation) upon violation of the right of persons with
disabilities not to be subjected to preemployment medical
examinations or inquiries, 42 U.S.C. § 12112(d)(2)(A). Nash
v. Florida Industrial Comm'n. 389 U.S. 235, 239, 88 s.ct. 362, 366
(1967) (invalidating Florida ban on payment of state unemployment
benefits to person filing unfair labor practice charge under NRLA) .
The ADA itself provides that a person may not discriminate against
an individual because he or she "opposed any act or practice made
unlawful™ by the ADA, 42 U.S.C. § 122203. AS 23.30.022 also acts
as an "eligibility criteri(on) that screenfs] out or tend[s] to
screen out an individual with a disability . . . from fully and
equally enjoying"” the services of workers' compensation. 28 C.F.R.
35.130(b)(8). Therefore, to the extent that AS 22.30.022 refers to
"employment application or preemployment®™ questionnaires and
requires that "this reliance was a substantial factor in the

hiring” it would be preempted by the ADA.

However, the ADA does not conflict with the principle
underlying statutes like AS 23.30.022. The EEOC advises that an
employer may refuse benefits to a person who knowingly makes false
answers to a lawful inquiry and is later injured because of it.

The ADA does not prevent use of this defense
to a workers' compensation claim. The ADA
requires only that information requests about
health or workers' compensation history are
made as part of a post-offer examination or
inquiry, (emphasis added)

EEOC Technical Assistance Manual Sec. 9.8, Part IX, p.7 (1992).
As one noted commentator stated, "Fraud is not a disability".

conjunction with the requirement that the information be relied
on in hiring, the text of AS 23.30.022 does not support this

interpretation.
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Christopher G. Bell, "Integrating the Americans with Disabilities
Act into the Workers' Compensation System"”, Disability Law
Reporter. Vol.2, No.6, p.3, 13 (June 1993). The EEOC takes the

position that under the ADA an employer may withdraw an offer to,
or fire, a person who knowingly provides a false answer to a lawful
inquiry about their physical condition or workers' compensation
history. EEOC Technical Assistance Manual, supra.

7. Effect of Federal Preemption”

A state statute that actually conflicts with federal law
is void to the extent that the conflict exists. Edgar v. MITE
Corp., 457 U.S. 624, 102 S.Ct. 2629 (1982). In those cases where
Congress did not intend to occupy the whole field, the state
statute is invalid or void only to the extent of the actual
conflict; Planned Parenthood of Billings vy,. S-tatfc if.Montana, 648
F. Supp. 47 (D.C. Mont. 1986); Consolidated Rail Coro, v. Citv of
Bayonnef 724 F. Supp. 320 (D.C. N.J. 1989); and inconsistent
provisions only of state law may be preempted. Matter of Baby K,,
16 F.3d 590 (4th Cir. 1994). The extent of the preemption depends
on the extent of the conflict. Boyle v. United Tech Corp.. 487 U.S.

500, 512, 108 S.Ct. 2510, 2518 (1988).

Federal preemption may invalidate otherwise valid state
law "as it is applied”, Hankin v. Finnel. 964 F.2d 853 (8th Cir.
1992) (invalidating application of state's incarceration
reimbursement lien against judgment paid by state in inmate's 1983
action against state prison guard) ; Texas Employers'" Ins. Ass'n.y.,.
US.f 569 F.2d 874, 875 (5th Cir. 1978) (application of state
workmen's compensation anti-assignment statute against V.A.
hospital invalid); or specific provisions of state law, Alessi v.
Raybestos-Manhattan. Inc.. 451 U.S. 504, 101 S.Ct. 1895 (1981)
(invalidating state law prohibiting pension benefit offsets of
workmen's compensation benefits); or specific operation of state
law. Employee Benefits Committee. Etc. v. Pascoe, 679 F.2d 1319,
1322-23, (9th Cir. 1982) (invalidating operation of Hawaii workers'
compensation law barring any rule to relieve the employer from
liability). Thus while specific operation or provision of state
law may be invalid, the remaining applications or provisions are
not preempted. District of Columbia v. Greater Wash. Bd. of Trade,
506 U.S. 125, 113 S.Ct. 580 121 L.Ed.2d 513 (1992).

A finding of federal preemption in this instance would
invalidate only those specific offending parts of the state
workers' compensation law, since neither the operation of second
injury funds in general nor false statement exclusions are barred
by the ADA. Specifically, in AS 23.30.205(c), the words "hired or"
and, in AS 23.30.022, the words "on an employment application or
preemployment questionnaire” and "this reliance was a substantial
factor in the hiring" are the portions of the statutes that present
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conflicts with the ADA.

42 U.S.C. § 12132, which prohibits exclusion
workers' compensation program "by reason of . . . disai
places an obligation wupon states to ensure that the w
compensation laws do not violate the ADA and imposes penaltii
they do, 42 U.S.C. § 12202. While it is the opinion of this
that the specific portions of AS 23.30.022 and AS 23.30..
above conflict with federal law, and that State agencies ha
obligation to comply with the ADA, there have been no
decisions dealing with a similar statute or "specifically declc
the [Alaska] statute unconstitutional™. O'Callaghan v. Cocrh
888 P.2d 1302, 1304 (Alaska 1995). Should the Alaska Supreme Ci
determine conflict preemption is not sufficiently clear, it
determine that the executive branch should have continued
enforce the above portions of AS 23.30.022 and AS 23.30.205¢(,

until the courts determined otherwise.

8. Notice to the Public.,,

The informational brochure supplied to injured employee!
by the Workers" Compensation Division sets out the employee's
rights and obligations under the Alaska Workers' Compensation Act.
The supplemental insert (attached Ex. A) refers to AS 23.30.022
only. It cautions the employee that "a federal law . . . may limit
your employer's right to ask you about your physical condition
(health)" and gives reference to the ADA and the EEOC's telephone
and address. While this is helpful, it does not place the employee
on notice of the possible effects of pre-emption nor does it assist
the employer who may believe that AS 23.30.022 grants it authority
to do what the ADA prohibits. The supplemental insert also does
not address the issue of the Second Injury Fund's written record
requirements. For these reasons, the insert is insufficient to put
employers and employees on notice of possible effects of preemption
by the ADA relating to employer acquisition of knowledge of an

employee disability.

CONCLUSION

The ADA bars inquiry into the existence of an employment
candidate's disability in preemployment questionnaires, job
applications, or interviews. The ADA also bars discrimination in
hiring on the basis of disability. It is not possible for an

employer to comply with the ADA and meet, through employer pre-hire
inquiry, the Second Injury Fund requirement of AS 23.30.205(c) for
a written record showing the employee was hired after the employer
acquired knowledge of a listed impairment. It is possible for an
employer to acquire subsequent knowledge of such impairment in
accord with the ADA and the employer who retains an employee in
employment thereafter may qualify for reimbursement by the Fund.
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Since the ADA bars inquiry into physical conditions in employment
applications or pre-employment questionnaires, an employer may not
require an employee to divulge such conditions at the risk of
losing future workers’” compensation under AS 23.30.022.

Because it is impossible to comply with conflicting
provisions of the ADA (federal law) and the specific offending
provisions of AS 23.30.205(c) and AS 23.30.022, identified more
specifically above, the federal law (the ADA) would preempt the
state law provisions regarding the Second Injury Fund
(reimbursement based on hire after acquiring written knowledge of
impairment) and the false statement exclusion (concealment of
conditions on employment applications or pre-employment
questionaires). These provisions could be deemed void.l The
insert provided does not give notice of the effect of preemption by

the ADA.

We hope this memorandum answers your questions.

KSK:lea

Attachment

uThere has been no published ruling from any court on this
precise issue to date.
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Alaska State Legislature

House of Representatives JUITsflu MAY 08 153.

COMMOTES ASSIGNVENTS; INTERIM:

10923 EAGLE RIVER ROAO. SUITE "*1
LAfJCR A COMMERCE. CHAIRMAN EAGLE RIVER, AK 99577
M8JTARV A VETERANS AFFAIRS. CHAIRMAN PHONE (907) S94-89*4
COMMUNITY & REGIONAL AFFAIRS FAX 894*4949
RESOURCES SESSION-
INTERNATIONAL TRADE/ TOURISM STATE CAPITOL
LEGISLATIVE COUNCL JUNEAU. AK 39801.1182

PHONE (9071 435-3777

FAX (907) -145-2319

May 5, 1995
TTTreclor

Division of Workers' Compensation

PO Box 25512
Juneau. Alaska 99811-5512

Re: Draft Workers Compensation Pamphlet

Dear Mr. Grossi:

Thank you for providing me a draft copy of the Workers' Compensation pampalet. |

have had an opportunity to review it and have a few comments for your consideration.

urge you to request an opinion from the Attorney General concerning the current
It has been alleged that this statute conflicts with the

I would suspect that it is preempted under the
Should that prove to be tie case. |

|
viability of AS 23J0.022.
Americans With Disabilities Act. If so.
Supremacy Pause of the rTnired Simr* r.-irnnmrinn
request tbat you delete references to it in the pamphlet.

language that does not reflect the Gilmore decision. |

| note that the draft contains
law incorporate its

recommend that you await the final status of HB 237 and if it becomes
changes into the pamphlet. Should it not become law. the pamphlet should reflect the

Gilmore decision.

Should you have any questions, or if I may be of any assistance, please do not

hesitate tr contact me.

Pete Kott
District 2-i

cc House Labor and Commerce Committee members
Representative 3enye Davis

ReAanresenratIve Peue K on






STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date:

Title:  "An Act relating to certified nurse aides;

and providing for an effective date.”

FISCAL NOTE

BILL NO. HB 217

Dept. Affected: Health and Social Services
BRU: Medical Assistance Admin

Component: Certification & Licensing

Sponsor: Representative Ryan

COMPONENT SERIAL NO. 245

Requestor:

Expenditures/Revenues:

See also (SN#):

(Thousands of Dollars)

OPERATING FY98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0

[capital expenditures

CHANGES IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF'Mental Health
Other (please specify)

TOTAL 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current year (FY97) cost:

ANALYSIS:

(Attach a separate page if necessary)

FY99 FYOO FYO01 FYO02

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

$0.0

Federal monies are already provided to fund this program, and no additional funding needs are anticipated.

Prepared by: Ronald A._Cowan S? Phone: 561-8081
Division: Medical Assistance Date: 04/04/97
Approved by Commissioner: Karen Perdue, Commissioner’ Date:

Agency:

Department of Health & Social/Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Offico

IR«v 10/36)lIsnotg.jtli/DAS_DHSS

Page 1 of
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0.0



FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date;

Title: An Act relating to certified nurse aides.

Sponsor Representative Ryan
Requestor: House Labor & Commerce

Expenditures/Revenues

OPERATING EXPENDITURES FY 98

PERSONAL SERVICES 59.6
TRAVEL 2.0
CONTRACTUAL 15.7
SUPPLIES 1.0
EQUIPMENT 8.0

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 86.3
CAPITAL EXPENDITURES

ICHANGE IN REVENUES 86.3
FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 General Fund

1005 GF/Program Receipts

1006 GF/MHTIA

Other 1091 Designated PR 86.3

TOTAL 86.3

Estimate of any current year (FY 97) cost: $

POSITIONS

FULL-TIME 1

PART-TIME
TEMPORARY

ANALYS'S (Attach a separate page if necessary)

Tho bill places certification of nur6e aides under the Board of Nursing and grants disciplinary authority of certified nurse sides to
the board. Certification of nurse aides is currently odministerod by the Department of Commerce and Economic Development

FY 99
59.6
2.0
15.7
1.0

78.3

78.3

78.3
78.3

0.0

BILL NO. HB 217

COMPONENT SERIAL NO.
(Thousands of Dollars)
FY 00 FY 01
59.6 59.6
2.0 2.0
15.7 15.7
1.0 1.0
78.3 78.3
78.3 78.3

(Thousands of Dollars)

78.3 78.3
78.3 78.3
1 1

FY 02

59.6
2.0
15.7
1.0

78.3

78.3

78.3
78.3

Department: Commerce and Economic Development
BRU: Occupational Licensing
Component: Operations

FY 03

59.6
2.0
15.7
1.0

78.3

78.3 |

78.3
78.3

under Administrative Order #116 signed on 8/4/89. However, current administration of the program does not include enforcement
of unacceptable or inappropriate conduct. Since the bill assigns enforcement responsibility to the Board of Nursing, this fiscal note

provides a full-tirns Investigator to work certified nurse aide cases and provides funding for legal services.

explanation.

Prepared by:
Division:

Approved by Commissioner. William L. Hensley
Agency: Commerce and Eco

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
Page 1 of 2

Phono:
Date:

Date:

465-2144
4/3/97

V-3-97

See attached for further



FISCAL NOTE

STATE OF ALASKA ¢ BILL NO.: HB 217
1997 LEGISLATIVE SESSION

ANALYSIS: (Continued)

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
FISCAL NOTE CALCULATIONS

PERSONAL SERVICES 59.6

1 - Permanent Full-Time Investigator 111, Range 18, GGU

.TRAVEL 2.0
Travel and Per Diem for the Investigator 111 to conduct field work
throughout the State: $2.0
CONTRACTUAL 15,7
Contractual-related costs for the Investigator Il position, such as
communications (phones, postage, etc.), misc. case related costs
(copies of records), expert witnesses, depositions, etc.: $3.0
Office space costs for the Investigator Il position: $2.5
Legal services in preparing cases for litigation. The funding provides
120 hours of legal services (10 hours per month x 12) at $85 per hour.
There arc 1,929 certified nurse aides. At the rate of $85 per hour, each
individual would be responsible to contribute $5.29 of their licensing
fees toward enforcement, for a total of: $10.2
SUPPLIES 1.0
Provides daily operating desk top supplies for the Investigator IlI.
EQUIPMENT  (One-time costs only) 8.0
Workstation 3.0
Phone/Install 2.0
Computer 2.0
File Cabinet 1.0
TOTAL FY 98 Costs: $ 86.3
REVENUE:

Certified Nurse Aides currently pay biennial fees 0f$30 ($ 15 per year). Fees will be adjusted to cover its program
costs.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA BELL NO.: HB 217
1997 LEGISLATIVE SESSION

ANALYSIS: (Continued)

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
FISCAL NOTE CALCULATIONS

PERSONAL SERVICES 59.6

1 - Permanent Full-Time Investigator 111, Range 18, GGU

TRAVEL 20

Travel and Per Diem for the Investigator 111 to conduct field work
throughout the State: $2.0

CONTRACTUAL 15.7

Contractual-related costs for the Investigator Il position, such as
communications (phones, postage, etc.), misc. case related costs
(copies ofrecords), expert witnesses, depositions, etc.: $3.0

Office space costs for the Investigator HI position: $2.5

Legal services in preparing cases for litigation. The funding provides
120 hours of legal services (10 hours per month x 12) at $85 per hour.
There are 1,929 certified nurse aides. At the rate of $85 per hour, each
individual would be responsible to contribute $5.29 of their licensing
fees toward enforcement, for a total of: $10.2

SUPPLIES 10

Provides daily operating desk top supplies for the Investigator Hl.

EQUIPMENT  (One-time costs only) 8.0
Workstation 3.0
Phone/lInstall 2.0
Computer 2.0
File Cabinet 1.0
TOTAL FY 98 Costs: $ 86.3
REYENUE:

Certified Nurse Aides currently pay biennial fas of$30 ($ 15 per year). Fees will be adjusted to cover its program
costs.

Page 2 of 2
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Alaska Nurses Association

237 E. 3rd Avenue #3  Anchorage, AK 99501-2523
(907) 274-0827 FA :(907) 272-0292

Certified Nurse Aide Bill
HB 217 and SB 152

PURPOSE

The purpose of these bills is to give legislative authority to the Nurse Aide Certification
program which has been in existence in Alaska since 1989 through the Board of Nursing. This
program establishes minimum requirements for Nurse Aide training, approves Nurse Aide training
programs in Alaska, and keeps a registry of Certified Nurse Aides.

The current Nurse Aide Certification program was established by Executive Order and so
there is no legislative authority to take disciplinary action against CNA’s. These bills will allow
the Board of Nursing to deny, suspend or revoke a nurse aide’s certification for reasons such as a
conviction of a crime related to the nurse aide’s function, negligence that has resulted in an injury
or a risk to the health or safety of a client, and addiction to illegal drugs or alcohol. In addition,
they will continue to allow the Department of Health and Social Services to maintain a list of
CNA's who have worked in state licensed long-term care facilities and home health agencies, and
who have committed abuse, neglect, or misappropriation of property.

The ultimate purpose of these bills is to protect Alaska’s most vulnerable population
by helping to insure that the people who care for them are properly trained and disciplined

as needed.

HISTORY

The Omnibus Budget Reconciliation Act of 1987 required that states establish Nurse Aide
Certification programs for nurses aides who worked in long-term care and home health agencies
receiving Medicare and Medicaid funding. In Alaska the Board of Nursing has been the agency
responsible for approving Nurse Aide Certification training programs, and for maintaining the list
of Alaska Certified Nurses Aides. At present, the Board of Nursing has no authority to discipline
CNA'’s or remove an individual from their list of CNA’s for any reasons.

Per Federal Regulations, the Division of Medical Assistance, Section of Health Facilities
Licensing and Certification, investigates complaints brought against CNA’s who work in long-
term care facilities and home health agencies licensed by the Division. This authority does not
extend to CNA’s working in other facilities, such as hospitals. This is why the present legislation



HB 217 & SB 152
Page two

gives disciplinary authority to the Board of Nursing, who already has this responsibility for
Registered Nurses and Licensed Practical Nurses.

WHY LEGISLATION NOW

The Alaska Board of Nursing has been trying to get legislative authority for their CNA
program for the last seven years. With the great increase in elder Alaskans needing assistance,
there has been a tremendous growth in the need for CNA’s. As the number of CNA’s has grown
(there are now 2500 CNA’s in Alaska) the need for formal authority to operate the existing
program, and to take disciplinaiy action, has increased.

FUNDING

The present CNA program is funded in part by Federal dollars connected to Medicaid
funds, and through certification fees. It isthe Board of Nursing’s intent that should the Federal
subsidy decrease, that the program would operate on certification fees, as the program for
Registered Nurses and Licensed Practical Nurses presently operates off licensing fees.

SUPPORT

The current legislation was based on a bill drafted by a coalition that included
representatives from the Alaska Board of Nursing, the Division of Medical Assistance, the
Attorney General’s office, the Division of Senior Services, and the Alaska Hospital and Nursing
Home Association. The present piece of legislation has been deemed a top priority by the
Alaska Nurses Association. CNA’s work under the supervision of licensed nurses. We feel
these people are important members of the health care team, and so require adequate preparation

for the responsibilities given to them.
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ADMINISTRATIVE ORDER NO. 115
Under the authority of Article I1lr Sections 1 and
24 of the Constitution of Alaska and AS 44 .17.060, | hereby

designate the Alaska Department of Commerce and Economic
Development, Division of Occupational Licensing, as the
state agency responsible for the implementation of nurse
aide training and,competency evaluation programs and
registration requirements for nurse aides employed in
Alaskan long-term care nursing facilities participating in
the medicare or medicaid programs.” These requirements are
contained in the Omnibus Budget Reconciliation Act of 1987
(P.L. 100-203), as it may be amended from time to time.

WHEREAS, the Alaska Department of Commerce and 0
Economic Development, Division of Occupational Licensing, %

aerveB as the central state agency with expertise in the
licensure of businesses and professions ana the Board of 1

Nursing, within that division, is responsible for
establishing standards for nurse aide competency}’

WHEREAS, the performance of these functions by
this division would be cost-effective and efficient to avoid
the creation of an additional administrative structure to

perform them}

WHEREAS, the registration of nurse aides is
essential to allow Alaska's nursing facilities to continue
to participate in the federally funded medicare and medicaid

programs;

WHEREAS, the loss of these federal monies could

mean a reduction in access and quality of nursing care for
needy and elderly institutionalized Alaskans*

WHEREAS r tho implemented Jon of eLaiiderds for
training and the registration of n.rae aidos may promote and
enhance the quality of care provided to these Alaskans;

I, therefore, designate the Alaska Department of
Commerce and Economic Development, Division of Occupational
Licensing, as the state agency responsible for implementa-
tion of the training, certification, and registration’
requirements of nurse aides under the Omnibus Budget
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STATE OF ALASKA
APPROVED NURSEAIDE PROGRAMS

PROCARE

Professional Training Systems, Inc. #1*
Suite 1525

1201 Peachtree Street, NE

Atlanta, GA 30361

St Ann's Nursing Home H
415 6th Street

Juneau, AK 99801

Contact: Renee O’Keefe, RN

Telephone: 586-3883

University of Alaska Southeast #3
1332 Seward Avenue

Sitka, AK 99835-9498

Contact: Brenda Sturm, RN

Telephone: 443-3384

Kotzebue Senior Citizens Cultural Center #4*
P.O. Box 1073

Kotzebue, AK 99901

Contact: Director of Nursing Services

Quyaana Care Center #5
P.0. Box J00

Nome, AK 99762

Contact: Director of Nursing

Contact: Sue Buchanan, RN

Telephone: 443-3311 Ext-384

Providence Extended Care Center #6
4900 Eagle Street

Anchorage, AK 99503

Contact: Belle Cunningham, LPN

Telephone: 562-2281

Kenai Peninsula College #7
34820 College Drive

Soldotna, AK 99669
Contact: Forrest Tressler/Carol Twait, RN

Heritage Place

232 Rockwell

Soldotna, AK 99669
Contact: Carol Twait, RN
Telephone: 262-2345

gJCxs,
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ADMINISTRATIVE ORDER NO. H5
Under the authority of Article 111, Sections 1 and
24 of the Constitution of Alaska and AS 44.17.060, | hereby

designate the Alaska Department of Commerce and Economic
Development, Division of Occupational Licensing, as the
state agency responsible for the implementation of nurse
aide training and*competency evaluation programs and
registration requirements for nurse aides employed in
Alaskan long-term care nursing facilities participating in
the medicare or medicaid programs.” These requirements are
contained in the Omnibus Budget Reconciliation Act of 1987
{P.L. 100-203), as it may be amended from time to time.

WHEREAS, the Alaska Department of Commerce and
Economic Development, Division of Occupational Licensing,
serves as the central state agency with expertise in the
licensure of businesses and professions and the Board of

Nursing, within that division, is responsible for
establishing standards for nurse aide competency;’

WHEREAS, the performance of these functions by
this division would be cost-effective and efficient to avoid
the creation of an additional administrative structure to
perform them;

WHEREAS, the registration of nurse aides is
essential to allow Alaska’s nursing facilities to continue
to participate in the federally funded medicare and medicaid

programs;

WHEREAS, the loss of these federal monies could
mean a reduction in access and quality of nursing care for
needy and elderly institutionalized Alaskans;

WHEREAS!, tho implementation oJt eLanilocUs Tor
training and the registration of nurse aides may promote and

enhance the quality of care provided to these Alaskans;

I, therefore, designate the Alaska Department of
Commerce and Economic Development, Division of Occupational
Licensing, as the state agency responsible for implementa-
tion of the training, certification, and registration’
requirements of nurse aides under the Omnibus Budget



Reconciliation Act of 19B7 (P.D. 100-203), ag it may be
amended from time to time,- | find that this designation
will promote the continued access and availability of
quality nursing care services in the state and allow the
state to remain compliant with federal law to assure
Alaskans continued access to nursing care services funded by
the medicare and medicaid programs.

This order takes effect on , 1989.

DATED at Fairbanks, Alaska, , 1989.

ADMINISTRATIVE ORDER NO. 11-5



STATE OF ALASKA
APPROVED NURSE AIDE PROGRAMS

PROCARE

Professional Training Systems, Inc.
Suite 1525

1201 Peachtree Street, NE

Atlanta, GA 30361

St Ann's Nursing Home
415 6th Street

Juneau, AK 99801

Contact: Renee O’Keefe, RN
Telephone: 586-3883

University of Alaska Southeast
1332 Seward Avenue

Sitka, AK 99835-9498

Contact: Brenda Sturm, RN
Telephone: 443-3384

Kotzebue Senior Citizens Cultural Center

P.O. Box 1073
Kotzebue, AK 99901
Contact: Director of Nursing Services

Quyaana Care Center

P.O. Box 966

Nome, AK 99762

Contact: Director of Nursing
Contact: Sue Buchanan, RN
Telephone: 443-3311 Ext.-384

Providence Extended Care Center
4900 Eagle Street

Anchorage, AK 99503

Contact: Belle Cunningham, LPN
Telephone: 562-2281

Kenai Peninsula College
34820 College Drive

Soldotna, AK 99669
Contact: Forrest Tressler/Carol Twait, RN

Heritage Place

232 Rockwell

Soldotna, AK 99669
Contact: Carol Twait, RN
Telephone: 262-2345

ANy
Iroct
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STATE OF ALASKA
APPROVED NURSE AW E PROGRAMS

South Peninsula Hospital, LTC
4300 Bartlett

Homer, AK 99603

Contact: Sue Brooks, LPN
Telephone: 235-8101

Denali Center #10
1949 Gilliam Way

Fairbanks, AK 99701

Contact: Kathleen Roberts, RN

Telephone: 458-5100

Alaska Home Health Care Agency #11*
Kodiak Branch Office

305 Center Avenue

P.O. Box 4010

Kodiak, AK 99615

Contact: Joan Minks, RN
University of Alaska Fairbanks #12
Northwest Campus

Pouch 400

Nome, AK 99762

Telephone: 443-3282

University of Alaska Southeast #13*

Juneau Campus
11120 Glacier Campus
Juneau, AK 99801-8675

Wesley Rehabilitation Care Center #14

P.O. Box 430

431 First Avenue

Seward, AK 99664

Contact: B. J. Blackwell, RN
Telephone: 224-5241

Older Persons Action Group #15

American Red Cross

325 East 3rd Avenue
Anchorage, AK 99501
Contact: Lillian Tish. RN
Telephone: 276-1059

0J/JtVoosi
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STATE OF ALASKA
APPROVED NURSE AIDE PROGRAMS

PWSCC & Harborview Development Center #16

P.O. Box 487

Valdez, AK

Contact: Sue Artz, RN

Telephone: 835*4344

Alaska Technical Center #17
P.O. Box 51

Kotzebue, AK 99752
Contact: Cindy Lincoln, RN
Telephone: 442-3733

Anvil Mountain Correctional Center #18

P.O. Box 730

Nome, AK 99762

Contact: Penny Dawson, RN

Telephone: 443-3205

Alaska Regional Hospital #19*
P.O. Box 143889

2801 DcBarr Road
Anchorage, AK 99514
Contact: Elizabeth Blair, RN
Telephone: 276-1131

Petersburg General Hospital #20

and Long Term Care Center
P.O. Box 589
Petersburg, AK 99833
Contact: Sandra Tackett, RN, DON
Telephone: 772-4291

PWSCC and Cordova Community Hospital LTC #21*

P.O. Box 160

Cordova, AK 99574
Contact: Director of Nursing

Southeast Regional Resource Center #22

P.O. Box 3277

2030 Sealevel Drive, #310
Ketchikan, AK 99901
Contact: Judy Hcimrich, RN
Telephone: 225-6177

0j'J/oos.j
tons* 3-
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STATE OFALASKA
APPROVED NURSE AIDE PROGRAMS

University of Alaska Anchorage #23

College of Technical and Community Education
Diplomacy Building

3211 Providence Drive

Anchorage, Alaska 99508

Contact: Kathy Murtiashaw, RN

Telephone: 786*6753

Hospice and Home Care of Juneau #24*

Nurse Aide/Home Health Training Program
3200 Hospital Drive, Suite 100

Juneau, AK 99801

Contact: Natalie Powers or Sue Benhert, RN

Telephone: 563-3113

Yukon-Kuskokwim Regional Hospital #25

PO. Box 3000

Bethel, AK 99559
Contact: Linda Curda, RN
Telephone: 543-6300

North Slope Borough #26

P.O. Box 69

Barrow, AK 99723

Contact: Doral Vial, RN
Telephone: 852-0260
University of Alaska Fairbanks #27
Tanana Valley Campus

510 Second Avenue

Fairbanks, AK 99701

Contact: Cathy Winfrcc, RN

Telephone: 451-7223

Alaska Psychiatric Hospital #28*

2900 Providence Drive
Anchorage, AK 99508

Contact: Heather McCracken, RN
Telephone: 561-1633

Peninsula Home Health Care, Inc. #29

44539 Sterling Highway
Soldotna, AK
Contact: Susan Shoemaker, RN

Telephone; 262-4750

OQ/dflocs)

toms-
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Soldotna and Skyview High Schools
232 Rockwell

Soldotna, AK 99669

Contact: Traci Davis, RN

Fairbanks North Star Borough School District #3V

520 5th Avenue

Fairbanks, AK

Contact: Cathy Winfree, RN

Telephone: 452*2000

Alaska Job Corp Center mi
750 Cope Industrial Way

Palmer, AK 99645

Contact; Lorraine Fullbright, RN
Telephone: 746-8000

Wrangell General Hospital #33

P.O. Box 1081

Wrangell, AK 99929
Contact: Sue Nikodym, RN
Telephone: 874-3356

Kodiak Island Hospital & Care Center #34

1915Rezanof

Kodiak, AK 99615

Contact: Patricia A. Thom, RN
Telephone: 846-3050

*“Inactive Programs

ONJftoo™
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COMMITTEE ASSIGNMENTS:

LABOR S COMMERCE

MILITARY & VETERANS AFFAIRS
COMMUNITY & REGIONAL AFFAIRS
OIL & GAS

APR 0 3 1997

Alaska 3tatt Legislature

tlouBC of 'Rcprcscntatiucs
INTERIM:

716 W. 4THAVE.
ANCHORAGE, AK 99501

PHONE (907) 258-8161

SESSION:

STATE CAPITOL

ROOM 420
JUNEAU, AK 99801-1182
PHONE (907) 465-3875

Representative Joe Ryan

1800-922-3875 hllp://www .akropublicans.org

Sponsor  Statement

HB 217 gives the Board of Nursing the authority to oversee the
training, supervision, utilization, and registration of Certified Nurse

Aides.

There are some 2,800 Certified Nurse Aides (CNAs) working in
Alaska's long-term care facilities and home health agencies. These
Aides provide care to Alaskans most unable to care for themselves,
the aged and the infirm.

These Certified Nurse Aides works under the supervision of a nurse
licensed by the Board of Nursing, performing only those duties
specifically delegated by that nurse.

The Omnibus Budget Reconciliation Act of 1987 (Federal) required
that states establish Nurse Aide Certification programs for aides
working in long-term care and home health agencies receiving
Medicare and Medicaid funding. Since 1989, the responsibility for
the Certified Nurse Aide program has been divided between DHSS,
Division of Medical Assistance, Health Facilities and Licensing, and
DCED, Occupational Licensing, Board of Nursing.

This legislation delineates responsibility for oversight of Certified
Nurse Aides clearly to the Board of Nursing. The Board of Nursing
has been responsible for establishing minimum training standards,
approval of training programs, and maintenance of the registry of
Certified Nurse Aides.

However, the Board of Nursing has not had the authority to conduct
investigations, order corrective measures, or remove someone from


http://www.akropublicans.org

the Certified Nurse Aide registry when allegations of wrong-doing
are made against a Certified Nurse Aide. This legislation will
authorize the Board of Nursing to take appropriate action.

HB 217 protects Alaska's most vulnerable population by insuring
that the people who care for them are properly trained and that
oversight of that care is provided.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 3, 1997
SUBJECT: Sectional Summary of HB 217, (Certified Nurse Aides)
TO: Representative Joe Ryan

Attn: Mark Rosen

FROM: Terri Lauterbach
Legislative Counse

You have requested a sectional summary of the above-described bill.

As a preliminary matter, please note that a sectional summary of a bill should not be
considered an authoritative interpretation of the bill and the bill itself is the best statement
of its contents. Ifyou would like an interpretation of the bill as it may apply to a particular
set of circumstances, let me know.

Section 1amends AS 08.01.087 to allow the Department of Commerce (the investigative
agency for the Board of Nursing) to designate other state or local agencies (with their
consent) to conduct investigations into reports of abuse by CNAs.

Section 2 is a cross-reference to the exemption from the requirements of the Administrative
Procedure Act created in AS 08.68.333.

Section 3 amends AS 08.68.100(a) to give the Board of Nursing authority to adopt
regulations regarding certified nurse aides.

Section 4 amends AS 08.68.140 to exempt procedures related to the registry of certified
nurse aides from the requirements of the Administrative Procedure Act.

Section 5 creates a new article in AS 08.68. It contains several new sections that give the
Board of Nursing authority to regulate and certify nurse aides. Under new AS 08.68.332, it
would be a class B misdemeanor crime for a person to use the title "certified nurse aide"
unless the person is certified by the Board. The Board is required to establish and maintain
a registry of certified nurse aides. New AS 08.68.333 establishes the procedures for including
findings of abuse and neglect in the registry. New AS 08.68.334 establishes the grounds for
the denial or suspension of a nurse aide's certificate. AS 08.68.335 provides immunity for



Representative Joe Ryan
April 3, 1997
Page 2

good faith reports to the Board, and AS 08.68.336 allows the Departmentof Commerce to

set and collect fees for CNAs as shown.
Section 6 adds a definition for "certified nurse aide" in AS 08.68.

Section 7 amends AS 44.62.330(a)(10) to exempt functions related to the nurse aide registry
from the requirements of the Administrative Procedure Act (APA).

Section 8 amends AS 47.05.010 to add to the duties of the Department of Health and Social
Services (DHSS) the investigation of reports of abuse, neglect, or misappropriation of
property by certified nurse aides in facilities licensed by DHSS under AS 18.20.

Section 9 requires tine DHSS to adopt procedures to report to the Board of Nursing suspected
abuse, neglect, or misappropriation of property by CNAs who work as home care providers.

Section 10 is a new section in the DHSS administrative statutes. It gives DHSS the authority
to investigate reports of abuse or neglect by CNAs in facilities licensed by DHSS under
AS 18.20. The department would be required to hold hearings under regulations it adopts;
these need not comply with the APA. Reports of findings of abuse or neglect by a CNA must
be reported to the Board of Nursing. If the facility is a long-term care facility, only the
designated state survey and certification agency may make the report to the registry. This
provision is included to comply with federal law.

Section 11 amends AS 47.17.030, regarding investigation by state and local agencies of
reports of harm to children, to require that suspected abuse or neglect by CNAs be reported

to the Board of Nursing.

Section 12 amends AS 47.17.290(13) to include “certified nurse aides” among the
"practitioners of the healing arts" required to report the suspected abuse or neglect of children
under their care.

Section 13 amends AS 47.24.010(a) to add CNAs to the list of those required to report the
suspected exploitation or abuse of vulnerable adults under their care.

Section 14 amends existing AS 47.24.013, regarding the investigation of abuse of elderly
persons, to require that suspected abuse, neglect, or misappropriation of property by CNAs
be reported to the Board.

Section 15 amends existing AS 47.24.015, which requires DHSS to investigate reports of
harm to elderly that are not addressed under AS 47.24.013. The proposed new subsection
requires DHSS to report suspected abuse, neglect, or misappropriation of property by CNAs
to the Board.



Representative Joe Ryan
April 3, 1997
Page 3

Section 16 amends existing AS 47.33.500(c), regarding assisted living facilities, to allow
information about a complainant or resident to be released to appropriate investigative
agencies if the complaint involved a certified nurse aide.

Section 17 amends AS 47.33.520 to require that suspected abuse, neglect or
misappropriation of property by CNAs in assisted living homes be reported to the Board of

Nursing.

Section 18 is a transition section, allowing the Board and other affected state agencies,
before the effective date of the new laws, to begin drafting the regulations necessary to
implement the bill.

Section 19 is a transition section providing that persons who are certified as nurse aides
immediately before the effective date of the Act retain their certifications, subject to
continued eligibility. CNAs whose certifications have expired within two years before the
Act takes effect may apply to renew them if they apply by September 1, 2000.

Section 20. Immediate effective date for sec. 18.

TML:jdr
97-230.jdr



Alaska Nurses Association

237 E. 3rd Avenue #3 Anchorage. AK 99501*2523

97
(907) 274-0827 FAX: (907) 272*0292

Representative Norm Rokeberg
Juneau. Alaska

Dear Representative Rokeberg:

On behalf of the Alaska Nurses Association, i'd like to take this opportunity to comment
on HB 217. "An Act reluting to certified nurse aides. The Alaska Nurses Association
supports this bill and its greater purpose to protect the health, safety, and welfare of the
public served by nurses aides as well as to ensure competency in the performance of
nurses aide tasks.

The Alaska Nurses Association believes that this uet is a positive first step toward the
goal to mandate certification for all nurse aides. The Alaska Nurses Association passed a
resolution in support of requiring certification for ail nurse aides at the annual convention
in 1995. The Alaska Nurses Association continues to be committed to certification of all
unlicensed assistive personnel not just those individuals who are already mandated to be

certified.

The nursing profession is accountable for the quality of service if provides to the
consumer. This includes responsibility for developing nursing policies and procedures
and selling the standards of practice for the nursing carc of populations served. Provision
of any care which constitutes nursing or any activity represented as nursing is a
regulatory responsibility of Boards ofNursing. This Act rightly assigns the oversight for
the practice of certified nurse aides and the protection of the public to the Alaska Hoard
of Nursing.

The Alaska Nurses Association supports the sections of the HR which provide the

following:

» Definitions of covered individuals,

» Authorization lor the Board to Nursing to certify nurse aides and maintain a registry,

» Authorization for the Board to discipline ccriilied nurse aides,

» Enforcement authorization.

» Authorization for the Board of Nursing to upprove curricula and adopt standards for
educational programs and to adopt regulations.

The Alaska Nurses Association thanks you for the opportunity to give input on this piece
of legislation.
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TO:

FROM:

DATE:

SUBJECT:

Please schedule this for hearing at the earliest possible moment.

alasita 3tatc legislature

lilousc of Tlcpresciitotiucs

Representative Joe Ryan

1800-922-3875 htlp://Iwww .akrepublicans.org

MEMORANDUM

Representative Norman Rokeberg
Rep. Joe Ryan
April 3, 1997

HB 217

for your consideration

APR 0 3 )g97

INTERIM:
716 W. 4TH AVE.
ANCHORAGE. AK 99501

PHONE (907) 258-8161

SESSION:
STATE CAPITOL
ROOM -120
JUNEAU, AK 99801-1182
PHONE (907) 465-3675

Thank you
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NF  (8) Dental Bernices ($483.55).

bll- (5! FR 22X2. June 17. 1986; 51 FR 27818, Aug.

ind | 1988 as amended at 51 FK 34633, Sept. 30.

ill- 1968 M FR 37275. Sept. 7. 1989; 56 FR 54546.
Oct. 22. 1991: 59 FR 45403, Sept. I. 1994

5- PART 483-REQUIREMENTS F
la STATES AND LONG TERM CA
«of  FACILITIES

OR
RE

IF.

i)te\; Subport A—(RoMrvod)

Jer  Subport B—Raqulromenis for Long Term
dl- Caro FocUHte*

Bee.
*o' 4631 Baele and ecope.
4635 Deflnltlone.
id* 46310 Reeldentrighta.
U- 46312 Admleelon. transfer and discharge
lot righU.
46313 Resident behavior and facility prac-
tices.
46315 Quality nr life.
At 46320 Resident assessment.
** 46325 Quality of care.
“d 48330 Nurelng eervicee.
Iso 48335 Dietary services,
in 46340 Physician eervicee.
t" 46345 Specialised rehabilitative eervicee.
ly. 46355 Dental services
46360 Pharmacy eervicee.
463.65 Infection control.
463.70 Physical environment.
463.75 bevel Arequirement: Administration.

u .

He Sub‘{)art C —Proadmission Scroanlo? and
- nnual Pavtaw of Manlatty Il and
d- ManloHy Ralardad Indtvwools

J®  463.100 Basis.

463.103 Applicability and definitions.
*' 483104 State plan requirement.
463 108 Bablc r-ilo.
18  463.108 Relationship of PASARR to other
e Medicaid processes.
| 463.110 Oubof-State arrangements,
k 483.112 Preadmission screening of applicants
foradmission to NF*.
463.114 Annual review or NF residents.
0.  483.116 Residents and applicants determined
).to require NF level of services.
483.118 Residents and applicants determined
e not to require NF level of eervicee.
\ 463.120 Specialized services.
'm 483 122 FFP for NF eervicee.
483.124 FFP for specialized eorvices.
y 463.126 Appropriate placement.
463.126 PASARR evaluation criteria.
463.130 PASARR determination criteria.
483.133 Evaluating the need for NF eervicee
and NF level of care (PASAIUPNF).
483.134 Evaluating whother an Individual
* with mental Illness requires specialized
eervicee (PASARH/MI).

3M
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463.136 Evaluating whether an Individual
with mental retardation requires special-
ized services (PASARR/MR).

463.138 Maintenance of services and avail-
ability of FFP.

Subparl D—Requkemonta Thai Must B« Mat
b{ Stale* ond Stale Agencies; Nurse
A tI.e Training and Competency Eval-
uation

483150 Deemed meeting of requirements,
waiver of requirements.

483.151 8tate review and approval of nurse
aide training and competency evaluation
programs and competency evaluation
programs.

483.152 Requirements for approval of a nurse
aide training and competency evaluation
program.

483.154 Nurse aide competency evaluation.

483.156 Registry of nurse aldae.

483.158 FFP Tor nurse aide training and
competency evaluation.

Subpait E—Apﬂpeals of Discharges, Trans-
lea, end Preadmission Screening and
Annual Resident Review (PASARR) De-
terminations

483200 Basle.

483202 Definitions.

483.204 Provision or a bearing and appeal
system.

483.206 Transfers, dischargee and reloca-
tions subject to appeal.

Subparts F-H—Reserved)

Subpart I—€onditions of Participation for
Intermediate Care FocilHies tor the
Menially Retarded

483.400 Baele and purpose.

483.405 Relationship tu other I111S regula-
tions.

483.410 Condition of participation' Govern-
ing body and management.

463.420 Condition of participation: Client
protections.

483.430 Condition of participation: Facility
eurring.

483.440 Condition of participation: Active
treatment services

463.150 Condition of participation: Client
behavior and facility practices.

483.460 Condition of participation: Health
care services.

463.470 Condition of participation: Physical
environment.

463.460 Condition of participation: Dietetic
eervicee.

Authority: Secs. U02, I8I9<a>-<n. 18dl (J)
and (1), 1863. 1871, 1902(a)(28). 1906 (a), .&c) and
(d). and 1919(aHO of toe Social Security Act
(42 U.S.C. 1302. )335-3(aMO. 1395x (J) and (1).

13951, 1395hh, I396a{a’2£28), and 139%6d <.
%gged(d). and 1396r(aMf)>. unless other;,,!

Subpart A—{Reserved)

Subpart B—Requirements tor Lona
Term Care Facilities

80urce'e53 FR 5359. Feb. 2. 1969. unlese oth-

(483.1 Buslmand scope.

Basts in legislation. (1) Sections

a
10&9)({;1), (b). (c). and (d) of the Act pro-
vido that

(1) Skilled nursing facilities partici-
patlntg In Medicare must meet certain
specified requirements; and .
(ii) The Secretary may Impose addi-
tional requirements ~(see  section
1819(d)(4)(B)) if they are necessary for
the health and safety of individuals to
wlh,?,m services are furnished in the fa-
cilities.

(2) Sections 1919 (a), (b). (c). and (d) of
the Act provide that nursing facilities
participating in Medicaid must meet
certain specific requirements.

(bj Scope. The provisions of this part
contain the. requirements that an Insti-
tution must meet in order to qualify to
participate as a SNF in tho Medicare
program, and as a nursing facility In
the Medicaid program. They serve as
the basis for Burvey activities for the
purpose or determining whether a facil-
ity meets the requirements for partici-
pation in Medicate and Medicaid.

L56 FR 48867, Sept. 26, 1991. as amended at 57
R 43924, Sept. 23, 1992)

(483.5 Definition*.

For Purposes of this subpart—

_Facility means, a skilled nursing fa-
cility (SNF) or a nursing facility %NF)
which meets the requirements of sec-
tions 1819 or 1919 (a), (b). (c). and (d¢>of
the Act. "Facility" may Include a dis-
tlncté)nrt of an Institution specified In
(440.40 of this chapter, but does not In-
clude an institution for the mentally
retarded or persons with related condi-
tions described in $440,150 of this chap-
ter. For Medicare and Medicaid pur
poscB (Including eligibility, coverage,
certification, and pay_ments/,_the “facil-
ity" Is always the entity which partlci-
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483.136 Evaluating whether an Individual

with mental retardation requires special-

ized eervicee (PASARR/MR).
483.138 Maintenance of eervilcee and avail-
ability of FFP.

Subparl D—Requbemecnts Thai Mutt ft* Mat
bfé Stale* and Stale Agonctes: Nun*
A tt_e Training and Competency Eval-
uation

483.150 Deemed meotlng of requirements,
waiver of requirements.

483.151 State review and approval of nurse
aide training and competency evaluation
programs and competency evaluation
programs.

483.153 Requirements forapproval ofa nurse
aide training and competency evaluation
program.

483.154 Nurse aide competency evaluation.

483.158 Registry of nurse atdes.

483.158 FFP for nurse aide training and
competency evaluation.

Subpart E—Apppaatt of Discharges, Trans-
fers, and Preadmission Screening and
Annual Resident Review (FASARR) De-
terminations

483200 Basle.

483202 Definitions.

483.204 Provision of a hearing and appeal
system.

483.206 Transfers, dischargee and
tions subject to appeal.

Subparts F-it—Reserved)

Subpart 1—€onditions of Participation for
Intermediate Care Facilities for the
Mentally Retarded

483.400 Baele and purpose-.
463.405 Relationship to other IIHS regula-

reloca-

tions.
483.410 Condition of participation' Govern-
ing body and management.

483.420 Conditionof participation:  Client
protections.
483.430 Condition of
staffing
483440  condition or
treatment services.
483450 Condition of
behavior and facility practices.
483460 Condition of

care services.

483 470 Condition of participation: Physical
environment.

483 480 Condition of participation: Dietetic
services.

AunioiUTV: Secs. 1102, 1810<aHn. 1B6l (JI
and (I). 1863. 1871, 1902(a)I28). 1905 (a), (c) and
(d). and 1919 (aH f) of the Social Security Act
(42 U'S C. 1302. 1395l-3<a>-(n. 1395s (JI and (1),

participationlidytil@N F) or a nursing facility
participatieiyfediergt9 or 1919 (a), (b).

. the A
partlmpatl?mléite

42 CFR Ch. IV (10-1-94 Edition)

1395s. 1395hh. 1396a(a)(28). and 1396d (a). ,c)

and (d), and 1396r(aMO). unices otherwia,
noted.

Subpart A—Reserved)

Subpart B—Requirements for Lonn
Term Care Facilities 8

source: 54 FR 5359. Fob. 2. 1989. unless oth
erwise noted

1483.1 Basis and scope.

(a) Basis in legislation. (1) Sections
1810 (a), (b). (c), and <d) oT tho Act pro-
vide thab-

(1) Skilled nurolng facUltlee partici-
patqu In Medicare must meet certain
specified requirements; and

(1) The Secretary may Impose addl-
tlonol  requirements " (see  section
1819(d)(4)(B)) If they are necessary for
the health and safety of Individuals to
wlh?,m services are furnished In the fa-
cilities.

(2) Sections 1919 (a), (b). (c). and (d) of
the ‘Act provide that nursing facilities
participating In Medicaid must meet
certain specific requirements.

(b) Scope. The provisions of thIB part
contain the requirements that an insti-
tution must meet In order to qualify to
participate as a SNF In the Medicare
program, and as a nursing facility In
the Medicaid program. They serve as
the basis for survey activities for the
purpose of determining whether a facil-
ity meets the requirements for partici-
pation In Medicare and Medicaid.

(56 FR 48867. Sept. 26. 1991. aa amonded at 57
FR 43924, Sept. 23. 1992]

{483.5 Definition*.

participationf OFfapUIgR0Ses of this subpart—

Facility means, a skilled nursin%Nf[_a)-
which meets the requirements of sec-
91 ¢). and (d) of
cEﬂ'-‘FacHny" may Include a dis-
EJ t of an Institution specified In
§440.40 of this chapter, but does not In-
clude an Institution for the mentally
retarded or persons with related condi-
tions described In §440.160 of this chap-
ter. For Medtcaro and Medicaid pur-
poses (including eligibility. coverage”
certification, and pay.ments/,.tho "facil-
ity" is always the entity which partlci-

H«olth C °te Financing Admlnlstrallon. HHS

tes In the program, whether that en-
F?ty Is comprised of all of. or a distinct
-ai-t of a larger Institution. For Medi-
care, a SNF .(gsee section 1819(a)(1)). and
[or Medicaid, a NF (see section
919(a)f1)) may not be an institution for
mental diseases as defined In §435.1009.

19 FR 46867. Sept. 26, 1991. aa amended at 57
JrR43924. Sopt. 23. 1992)

[4§3.10 Realdenl right*.

The resident has a right to a dig-
nified existence, self-determination,
and communication with and acccsB to
persons and services Inside and outolde
the facility. A fac_|l|tz/ must protect
and promote the rights of each resi-
dent, Including each of the following

rights:

a Exercisgofri%hts. ]
{1)The resident has the right to exer-
cise his or her rights as a resident of
the facility and as a citizen or resident
orthe United States. .

(2) The resident has the right to be
free of Interference, coercion, diecriml-
natlon. and reprisal from the facility In
exercising his or her rights. .

(3) In the case of a resident adjudged
Incompetent under the laws of a State
by a court of competent jurisdiction,
the rights of the resident are exercised
by the person appointed under State
law to act on the resident's behalf.

(4) In the case of a resident who has
not been adjudged incompetent by the
State court, any legal-surrogate” des-
ignated In accordance with State law
may exercise the resident's rights to
the extent provided by State law.

<t Notice of rights and services. .

(1) The faC|I|t?/ must Inform the resi-
dent both orally and In writing In a
language that the resident understands
of his or her rights and all rules and
regulanons goyernlng resident conduct
en res_F.onS|b|I|t|es._ur|ng tho stay In
the facility. Tho facility must aloo pro-
vide the resident with the notice (If
*ny) of the State developed under sec-
tion 1919(e2)(6) of the Act. Such notifica-
tion must be made prior to or upon ad-
mission and during the resident’s stay.
Receipt of such Information, and an?/
“nendmonts to It, must bo acknowl-
edged In writindg; .

) The resident or his or her legal
representative has tho right—

§483'.10

(I) Upon an oral or written regiriTst.
to access all records tx.-rInIning to him-
self or herself Including current -clini-
cal records within 24 hours (excluding
weekends and h(_)||da¥5).; and

(II] After receipt of his or her records
for Inspection, to purchoso at a cost
not to exceed the community standard
?_hotocomes of tho records or any por-
tions of them upon request and 2'work-
in da¥s advance notice to the famhtg.

?3) The resident has the nﬁht to be
fully informed In Ian?ua_ge that he or
eho can understand of his or her total
health status, including but not lim-
ited to. hie or her medical condition;

54) The resident has the right to
refuse treatment, to refuse to i>artlcl-
Pats In experimental research, and to
formulate an advance directive as spec-
ified In paragraph (8j of this section;

d

an

5) The facility must— ]

I) Inform each resident who Is enti-
tled to Medicaid benefits. In writing, at
the time of admission to the nursing
facility or, when the resident becomes
eligible for Medicaid o f-

(A) The IteniB and services that are
Included In nursing facility services
under the State plan and for which the
resident may not be charged; .

(B) Those” other Items and services
that the facility offers and for which
the r-.sldent may be charged, and the
amount of charges for those services;
and

(1) Inform each resident when
changeB are inude to the ItemB and
services specified In paragraphs (b)(ii
(A) and (B) of this section.

6) The facility must Inform each
resident before, or at the time of ad
mission, and periodically dur_mg the
resident's stay, of services available In
the .facmt?/ and of charges for those
services. Including any charges for
services not covered under Medicare oi
by the facility's per diem rate. .

(7) The facility must furnish a writ
ten description of legal rights which In
eludes— o ]

(I) A description of the manner ni
protecting personal funds, under pars
graph (c) of this section; .

(1) A description of the requirement.”
and procedures for establishing ellgl
bllity for Medicaid, Includlng the rlgiuj
to réquest an assessment under seetloi

m>
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1924(c) which determines tho extent of
acouple's non-exempt resources at the
time of Institutionalization and at-
tributes to the community sgpuse an
equitable share of resources which can-
not be considered available for pay-
ment toward the cost of the Institu-
tionalized spouse's medical carc In his
or her process. of spending down to
Medicaid eligibility levels;

(111)
and telephone numbers of all pertinent
State client advocacy groups.s_uch_ as
the State survey and certification
agoncy. the StAte licensure office, the
State ‘ombudsman program, the protec-
tion and advocacy network, and the
Medicaid fraud control unit: and

(Iv) A statement that the resident
may file a complaint with the State
survey and certification agency con-
cerning resident afbuse,_dneglect, and

isappropriation of resident propert
n thgpfac?hty. property

(8) The facility muslL complﬁ with the
requirements si)ecmed In subpart I of
part 489 of thlB chapter relating to
maintaining written policies and pro-
cedures regarding advance directives.
These requirements Include provisions
to Inform and provide written informa-
tion to all adult residents concerning
the right to accept or refuse medical or
surgical treatment and, at the Individ-
ual’s option, formulate an advance di-
rective. This Includes a written de-
scription of the facility's policies to

er)a{mesntta ed\igvrre directives and ap-

(9) The facility must Inform each
resident of the name, specialty, and
way of contacting the physician re-
spansible for his of her core.

(10) The facility must prominently
display In the facility written Informa-
tion. and provide to residents and ap-
Phcants for admission oral and written
nformation about how to apply for and
use Medicare and Medicald benefits,
and how to receive refunds for P.revmus
payments covered by such benefits.
~ (11) Notification of changes. (I) A facil-
ity must Immediately Inform the resi-
dent; consult with the resident's physi-
cian; and If known, notify the resi-
dent's legal icsprcBentatlve or an Inter-
ested family member when there Is—
(A) An accident Involving the resi-
dent which results In Injury "and has

42 CFR Ch. IV (10-1-94 EdIfion,
frqurP/%}]etPotr']a}l Tor requiring physician

(B) A significant change In tho reel
dent's  “physical, mental, 0
psychosocial etatUB (l.e.. a deterlora
tlon In health, mental, or psychosocial
status in either life-threatening condl-
tlons or clinical complications);

(C) A need to alter treatment Blgnin.

A posting of names, addressesgantly (l.e., a need to discontinue adn

existing form of treatment duo to ad-
verse conseguences, or to commence a
new form oftreatment); or

h(D) Ahdecisjon to tranhsfefr plr dis-
ShaCRRe o FAASrom e factiy e
(IJ? The facility must also promptly
notify the resident and. If known, the
resident's legal representative or Inter-
ested family member when there la—
(A) A change In room or roommats
gssignment aa specified in 1483.16(e)(2);

(B) A chan?e In resident rights under
Federal or Stato law or regulations as
§P0enmf|ed In paragraph (b)(1) or this sec-

(I The facility must record and pe-
riodically update the address and
phone number of the resident's legal
regrebsentanve or Interested family
member.

(¢) Protection of Resident Funds. (1)
The resident has the right to manage
hiB or her financial affairs, and the fa-
cility may not require residents to de-
gﬂlstl)} their personal funds with the fa-

(2) Management of personal funds.
Upon written authorization of a resi-
dent, the facility must hold, safeguard,
manage, and account for the personal
funds of the resident deposited with the
facility, as specified In paragraphs
(cK3HB) of this section.

(?gg%e osit of funds. (I) Funds in excess
of | he faC|I|t|y must deposit any
residents’ personal fundB In excess of
$50 In an Interest bearing account (or
accounts) that Ib seFarate from any of
the facility's opera m(t] accounts, ‘ana
that credits all Interest earned on resi-
dent's funds to that account. (In pooled
accounts, there must be a seﬁarate ac-
counting for each resident's Hhare.)

(1) Funds less than 1SO. The facility
must maintain a resident’s persona
funds that do not exceed $50 In a non-

~olth Cara Financing Administration, HHS

interest bearing account, Interest-bear-

ing account, or petty cash fund. )
) 84) Accountlln% and records. The facil
ity must establish and maintain a sys-

tem that assures a full and compléte

~nd separate accounting, according to

generally accepted accounting prin-

ciples, of each resident’s personal funds

entrusted to the facility on the resi-

dent's behalf.

(I) The system muBt preclude any
commingling of resident funds with fa-
cility funds or with the funds of any
person other than another resident.

() The Individual financial record
must be available throu?h quarterly
statements and on request to the resi-
dent or hIB or her legal representative.

cility must notify each resident that
recelves Medicaid benefits—

(I) When the amount In the resident’s
account reachos $200 less than the SSI
resource lim it for one person, specified
In section 1611(a)(3)(B) of the Act; and

() That, if the amount In the ac-
count, In addition to the value of the
resident's other nonexemPt resources,
reaches the SSI resource lim it for one
Ber_son, the resident may lose eligi-

ility for Medicaid or SSI.

(6) Conveyance upon death. Upon the
death of a resident with & personal
fund deposited with the facility, the fa-
cility must convey within 30 days the
resident's funds, and a final accounting
of those funds, to the Individual or pro-
bate Jurisdiction administering the
resident's estate.

(7) Assurance of financial security. The
facility must purchase a surety bond,
or otherwise provide assurancé satis-
factory to the Secretary, to assure the
security of all personal funds of resi-
dents deposited wl,h the facility.

(8 Limitation on charges to “personal
funds. The facility may not Impose a
charge against the personal funds of a
resident for any Item or service for
which payment is made under Medicaid
°r Medicare (except for applicable de-
ductible and coinsurance amounts).
The facility may charge the resident
for requested services that arc more ex-
pensive than or In excess of covered
services In accordance with §489.32 of
*hu chapter, (This does not affect the
Prohibition on facility charges for
Hems and services n> “vhirh Medlealrt

*EA83.10

has paid. See s447.15. which limits par-
ticipation In the Medicaid program to
-Frowders.who accept, as payme'nt In
ull, Medicaid payment plus any de-

ductible. coinsurance, or copayment
regm[ed by the plan to be paid by the
Ingividual.

(IJ_ Services included in Medicare or
Me |ca|dJ)ayment. During the course of
a covered Medicare or Medicaid stay,
facilities may not charge a resident for
the following categories of Items and
services; , ,

%A) Nursing services as required at
§483.30 of this subpart. .

B) Dietary services as required at
§483.35 of this subpart. )
C) An activities program as required
§483.15(0 of tills subpart.

(
Notice of certain balances. The fa- at , ,
Eg (loom/bed maintenance services.

Routine personal hygiene Items
and services as required 'to meet the
needs of residents. Including, but not
limited to. hair hygiene supplies,
comb. bruBh, bath soap, disinfecting
soaps or specialized cleansing agents
when Indicated to treat Bpeclal “skin
problems or to fight Infection, rnzor.
shaving cream, toothbrush, toothpaste,
dentu'e adhesive, denture cleaner, den-
tal floBS. moisturizing lotion, tissues,
cotton balls, cotton swabs, deodorant.,
incontinence care and supplies, sani-
tary napkins and related supplies, tow
els, washcloths, hospital gowns, over
the counter drugs, hair and nail h
glene services, bathlng, and basic per
sonal laundry. . .

(F) Medically-related social Bervlcei-
as required at §483.15(g) of this subpait

(I1) Items and services that may hi
charged to residents' funds. Listed belo*
are general categories and examples oi
Items and services that the facilll)
may charge to residents' funds If the.l
are’requested by a resident. If the facll
Ity Informs the'resident that there wll
be a charge, and If payment Is noi
made by Medicare or Medicaid;

A) Telephone.

B) Televlsinn/radto for personal use
C) Persona! comfort Items, Includim
smoking materials. noltonB and run
cities, and confections.

(D) Cosmetic and grooming Items are
services In cxccbs of those for whin
EAayment Is made under Medicaid &

edicare. .

(E) Personal clothing

ay/
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égf} Personal reading matter.
ide

resi
fH> Flowers and plants.
of

r?tifts purchased on bchnlf of a

42 CFR Ch. IV (10-1-94 Edition)

approve or refuse the release of per.
sonal and clinical records to my indi-
vidual outside the facility;

(3) The resident's right to lefuBe re-

: - ) tt
) ~Social events and entertainmentj,ace o erson | and clinical records

ered outside the scope of the activi-
ties program, provided under j 483.16(f)

of this stbpart

(J) Noncovered Bpeclal care services
such as privately hired nurses or aides.

(K) Private room, except when thera-
Pleutlcally required (for example. Isola-
ion for Infection control).

> Specialla/ prepared or alternative
food requested Instead of the food gen-
erally gre ared by the facility, as re-
quired by (8183.35 of this subpart.

The facility must not charge a resident
(or his or her representative) for any
item or service not requested by the
resident.

(B_(] The facility must not require a
resident (or his or her representative)
to request any item or service os a con-
dition ofadmission or continued stay.

(C) Tho facility must inform the resi-
dent (or his or her representative) re-
questing an item or service for which a
charge will be made that there will be
a charge for the Item or service and
what the charge will be.

(IIIR Requests (or items and services. (

doesnot apply when—
ﬁll) Tho resident Is transferred to an-

othér health care institution; or
[1) Record release Is required by law.

% Grievances. A resident has the

right to-

[1) Voice grievances without dls-
crimination or reprisal. Such griev-
ances include those with respect to
treatment which has been furnished as
well as that which has not been fur-

A)mshed; and

(2) Prompt efforts by the facility to
resolve grievances the resident may
have, mc,udmfg those with respect to
the behavior of other residents.

(g) Examination of survey results. A
resident has the right to—

(1) Examine the results of the most
recent survey of the facility conducted
b?/ Federal or State surveyors and any

an of correction in effect with re-
spect to the facility. The facility must
make the results available for exam-
ination in a place readily accessible to
residents, and must poSt a notice of

(d) ~ Free choice. The resident has thetheiravailability; and

right to-
i]) ChooBO a personal attending phy-
sic||121n; P g phy
(2) Be fully Informed In advance

about care and treatment and of any
changes in that care or treatment that
zrann%y affec™ the resident's well-being;

(3) Unless adjudged Incompetent or
otherwise found to be Incapacitated
under the lawH of the State, participate
In planning care and treatment or
changes in Care and treatment.

(e) Privacy and confidentiality. The
resident has the right to personal pri-
vacy and confidentiality of his or her
personal and clinical records.

(1) Personal privacy Includes accom-
modations, medical treatment, written
and teIephone, communications, per-
sonal care, visits, and meetings of fam-
ily and resideit ?roups, but "this does
not require the facility to provide a
private room for each résident;

(2) Except as provided In paragraph
(c)(3) of this section, the resident may

ono

(2) Receive information Rom agen-
cies acting as client advocates, and be
afforded the opportunity to contact
theBe agencies.

to(h) Work. The resident has the right

(1?,Refuse to perform services for the
facility;

(h2) Perform services for the facility.
If he or she chooses, when—

(I) The facility has documented the
need or desire for work In the plan of
care;

(I1) The plan specifies the nature of
the services performed and whether the
eervicee are voluntary or paid;

(1) Compensation for paid services Is
atorabove prevailing rates; and

(lv) The realdont agrees to tho work
arrangement described In tho plan of
caro.

() mall. The resident has tho right to
privacy In written communications, In-
cluding the right to-

II{ Send and promptly receive mall
that Is unopened; and

§483-12
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(2) Have access to stationery, post-

ige. and wrlLing Implements at the
resident's own expense.

(J) Access and visjtation rights. }1) The
resident has the right and the facility
must provide Immediate access to any
resident by the following;

(1) Any representative of the Sec-

refary: .
IIiAny representative of the Stato:
I11) The resident’s Individual physi-
CI?Inv') The Statollong term care om-
hudsman Eestabllshe under section
07a)(12) of tho Older Americans Act of

1965); .

(va) The agency responsible for the
protection and advocacy system for de-
velopmentally disabled Individuals (es-
tablished un.der.f).a_rt C of the Devel-
opmental Disabilities Assistance and
BiII,ofRights Act); .

(vi) The agency responsible for the
protection and advocacy system for
mentally 1l individuals (established
under the Protection and Advocacy for
Mentally Il Individuals Act);

(vil) Subject to the resident's right to
deny or withdraw consent at any time,
immediate family or other relatlvcB of
the resident; and ,
(vlii) Subject to reasonable restric-
tions and the resident's right to deny
or withdraw consent at any time, oth-
ers who are visiting with the consent of
the residept. )

(2) The facility must provide reason-
able access to any resident by any en-
tity or individual that provides health,
eoclal, legal, or other services to the
resident, subject to tho resident's right
to deny or withdraw consent at any

time.

IT3%The facilit%/ must allow represent-
atives of the State Ombudsman, de-
scribed In paragraph (JXO0Ov) of this
section, to examine a resident's clini-
cal records with the permission of the
resident or the resident's legal rep-
resentative. and consistent with State

aw.
(k) Telephone. The resident has the
tight to have reasonahle access to the
use of a telephone where calls can be
made without being ovorheard.

permits, unless lo do so would Infringe
upon the rights or heulth and safely of
other residents. .

(m) Married couples. The resident has
the right to share a room with his or
her spouse when married residents live
In the same facility and both spouses
consent to the arrangement.

In) Self-Administration of Drugs. An In-
dividual resident may self-adminlster
drugs If tho Interdisciplinary team, as
defined by w_fl3.20(d)<. )<Il). 'has deter-
mined that this practice Is safe.

(0) Refusal of cer(a(n transfers. (1) An
Individual has the right to refuse a
transfer to anoihor room within the in-
stitution, if the purpose of the transfer
is to relocate— ,

(1) A resident, of a SNF from the dis-
tinct part of the Institution Ihat Is u
SNF to a part of the Institution that Is
notaSNF, or .
(1) A resident of a NF from the dis
nct part of the Institution that Is a
F to a distinct part of the Institution
hat 1sa SNF. ,
(2) A resident's exerdBe of the rlghi
to refuse transfer under paragrapt
(0)(1) of this section docs not arfect th<
individual's eligibility or entitlement
to Medicare or Medicaid benefits.

156 FR 48867. Sept. 26. 1991. as amended at 5'
FR 8202. Mar. 6. 1992; 57 FR 43921. Sept. 23
1992; 57 FR 53587. Nov. 12. 1992) ij

(483.12 Admission, transfer and dls
charge rights.

a) Transfer and discharge—

1) Definition: Transfer and dischargt
Includes movement of a resident to :
hed outside of the certified facillt.'
whether that bed Is In the same phg/x
leal plant or not. Transfer and dls
charge does not refer to movement of i
resident to a bed within the same cei
tifled facility.

(2) Transfer and discharge requin
menls. The facility must Permn eacr
resident to remain In the facility, an
not transfer or discharge the reslden
from the facilit¥ unless—

() The transfer or discharge Is net
essary for the resident's welfare an
tho resident's needs cannot be met |

ti
N
t

(1) "Personal property. The resident has tho facility;

the right to retain and use personal
possessions, including sor
Ings. and appropriate clothing, as Bpaco

some furnish-

(1) The  transfer or discharﬁe Is m
Rroprlate because the reBtdenl'B healt
as Improved sufficiently so the res-

389
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dent no I%nger needs the services pro-

vided by the“facility;

(I11) The safety of Individuals In the
facility la endangered;

(Iv) The health of Individuals in the
facility would otherwise be endangered;

(v) Tho resident has failed, after rea-

sonahle and appropriate notice, to pay
for (or to have paid under Medicare or
Medicaid) a stay at the _fq0|l|t¥. Fora
resident who >ecomes eligible for Med-
icaid arter admission to a facility, tho
facility may charge a resident only al-
lowahle charges under Medicaid; or

vi) The facility ceases to operate,

3) Documentation. When the facility
transfers or discharges a resident under
any of the circumstances specified in
paragraphs (a)(2)(i) through (v) of this
section, tho resident's clinical record
must be documented. The documenta-
tion must bo made by—

(1) The resident’s physician when
transfer or discharge 'is necessar
under_paragraph (a)(2XD or paragrap
(a)(2Xii) of this section; and .

1i) A physician when transfer or dis-
charg(e IS necessary under paragraph
(a)(2XIv) of this section.

(4) Notice before transfer. Before a fa-
cility transfers or discharges a resi-
dent; the facility must—

(i) Notify the resident and. if known,
a family member or legal representa-
tive of the resident of the transfer or
discharge and the reasons for the move
In writing and In a language and man-
ner they Understand.

(11) Record the reasons In the resi-
dent's clinical record; an

(Hi) Include In the notice tho items
described in paragraph (a)(6) of this
section.

(5) Timing of the notice, (i) Except
when specified In paragraph <a)()(!i) of
this section, the notice of transfer or
dlschar%e required under paragra h
(a)(42 of this section must be mado by
the facility at least 30 days before tho
residentis transferred or discharged.

(I1) Notice may be made as soon as
\?Vrhaec%mable before transfer or dischargo

(A) the safoty of Individuals In the fa-
cility would be endangered under para-
grap (a)(ZL(III of this section;

(B_I)_ Tho health of individuals In the
facility would bo endangered, under
paragraph (a)(2Xiv) of this'section;

42 CFR Ch. IV (10-1-94 Edition)

(C) The resident's health improves
suff|cf|ently to ahIIow a m%re Immedlatﬁ
ransfer or discharge, under paragra
{a?ZSS(HSO{t?]Iis sec?ion;u paragrap
(D) An Immediate transfer or dis-
charge !b required by the resident's ur-

ent. medical needs, under paragraph
?a)( )(I)o?this sectdlon;or .p grap
fa%Ell)itﬁ/ {grs%doe&gyl;as not resided In the
(6)  Contents of the notice. The written
notice speciflod in paragraph (aX4) of
Itrpds section must Include tho follow-
Chi _The reason for transfer or dis-

disc e:

(ill) The lgcation to which the resi-
dentis transferred or discharged;

(|v% A statement that the resident
has the right to appeal the action to
the State;

(v) The name, address and telephone
nu bgr of tho State long term care
ombudsman;

(vi) For nursing facility residents
with developmental disabilities, the
mailing address and telephone number
of the agency responsible for the pro-
tection and ‘advocacy or develo?_ment
tally disabled individuals established
under Part C of the Developmental Dis-
ﬁ?{'-”a'ﬁé Assistance and Bill of Rights

(vil) For nursing facility restdonts
who are mentallﬁ/ ill, the mailing ad-
dress and telephone number of the
agency responsible for the Frqtec_n_on
and advocacy of mentally Ul individ-
uals established under the Protection
SnFs i\\%\t/ocacy for Mentally 111 Individ-

(7)  Orientation for transfer or dis-

char?e. A facility must provide suffi-
cient preparation and orientation to
residents to ensuro safe and orderly
transfer or discharge from the facility.

(b)  Notice of bed-hold
mission—1) Notice before transfer. Before
a nursing facility transfers a resident
to a hospital or allows a resident to go
on therapeutic leave, the nursing facil-
ity muBt provide written Information
to the resident and a family member or
le 1&;I re?resentatlve that specifies—

ch tho resident Is permitted to re-

ge;
. IH The effective date of transfer or
arge;

policy and read-

. he duration of the bcd-hold pol-
|c?]/_under the State Plan, If any. during
whi

Hoolth Caro Financing Administration, HHS
stay In the facility. However, tho facil-

tun) and resume residence In tho nurs-
ing facility; and N o
FH ' The ‘nursing facility's policies re-
arding bed-hold periods, which must
e consistent with paragraph (b)(3) of
this section, permitting a resident to

return.

(2) Bed-hold notice upon transfer. At
the time of transfer of a resident for
hospitalization or therapeutic leave, a
nursing facility must provide to tho
resident and a family member or legal
representative written notice which
-F_eclfles the duration of the bed-hold
policy described in paragraph (b)(l) of
this section. _ _

(3) Permitting resident to return to facil-
ity. A nursing facility must establish
and follow a written policy under
which a rerldent, whose hospitalization
or therapeutic leave exceeds the bed-
hold period under the State plan. Is
readmitted to the facility Immediately
upon the first availability of a bed in a
seml-anvate room If the resident—

(I) Requires the services provided by
the facility: and o i

() 1s eligible for Medicaid nursing
facility services. )

¢) Equal access to quality care.

1) A facility must establish and
maintain ldenfical policies and prac-
tices regarding transfer, discharge, and
the provision  of services under the
State plan for all Individuals regard-
less of source of payment;

(2) The facility’ may charge any
amount for services furnished to non-
Medicaid residents consistent with the
notice requirement In |463.10<b)é6)(l)
and (bX6) describing the charges; an

JS) The State Is not required to offer
additional services on behalf of a resi-
dent other than services provided In
the State plan.

<t Admissions policy.
gl The facility must— )

1) Not require residents or potential
residents to waive their rights to Medi-
care or Medicaid; and _

(U) Not require oral or written assur-
ance that residents or potential resi-
dents are not eligible for, or will not
];,Ft’ply for, Medicare or Medicaid bene-
Its.

(2) The facility must not require a
third party guarantee of payment to
the facility as a condition of admission
°r expedited admission, or continued
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ity ‘'may require an Individual who has
legal access to a resident's Income or
resources available to pay for facility
care to sign a contract, without Incur-
ring personal financial liability, to pro-
vide fac'llty payment Rom ‘tho resi-
dent's Income or'resources.

(3) In_the case of a person eligible for
Medicaid, a nursing facility must not
char.gg.e, solicit, accept, or receive, In
addition to any amount otherwise re-
quired to be paid under the State plan,
any .glft, money, donation, or other
consideration as a precondition of ad-
mission, expedited admlsalon or con-
tinued Bt&y In the facility. However,—

(1) A nursm% facility may charge a
resident who Is eligible for Medicaid
for Itoms and Borvices the resident has
requested and recolved, and that are
not specified In the State plan as In-
cluded In tho term "nursm%. facility
services" so Ion? as the facility gives
pro?er notice of the ava|Ia.b|I|t%/ and
cost of these services to residents and
does not condition the resident's ad-
mission or continued stay on tho re-
quest for and receipt of such additional
eervices; and .

(I1) A nursing facility may Bollclt. ac-
cept. or receive a charitable, religious,
or philanthropic contribution Rom an
organization or from a person unre-
lated to a Medicaid eligible resident oi
Potenual re5|dent,.butlonIY to the ex
ent that the contribution 1s not a con
ditlon of admission, expedited admls
slon, or continued stay In the facility
for a Medicaid eligible resident.

(4) States or political subdivisions
may apply stricter admissions stand
ards under State or local laws than are
specified In this section, to prohibit
discrimination agninst Individuals en
titled to Medicaid.

(56 FR 4889Q, Snpt 26. 1991, ub amended at 5
FR 43921. Sept. 23. 1902)

(483.13 Resident behavior and facllit)
practices.

(a) Restraints. The resident has tin
right to be free from any physical oi
chemical restraints Imposed for pur
poses of discipline or convenience, and
not required to treat the rcsldenli
medical symPtoms. ) .
(b) Abuse. The resident has the rlghi
to be free from verbal, sexual, physical
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and mental abuse. corporal punish-
ment., and Involuntary sccluBlon.

(c)  Staff treatment of residents. The fa-life

cili.t}/ must develop and implement
written policies and procedures that
prohibit mistreatment, neglect, and
abuse of residents and misappropria-
tion of resident property.

1) The facility must—

[) Not use verbal, mental, sexual, or
physical abuse, corporal puniBhment,
or Involuntary seclusion;

(I1) Not employ individuals who have

een—

~(A) Found guilty of abusing, neglect-
ing, or mistreating residents by a court
of law: or o )

(B) Have had i finding entered into
the Stato nu.-se aide registry concern-
ing abuse, neglect, mistreatment of
residents or misappropriation of their
pro?er}(y; and

(I11) Report any knowledge It has of
actlrns by a court of law agatnBt an
employee, which  would "~ Indicate
unlltness for Bervlce os a nurse aide or
other facility staff to the State nurse
aide registry or licensing authorities.

12) The facility must ensure that all
allseed violations mvolvmg mistreat-
ment. neglect, or abuse. Including Inju-
ries of unknown source, and misappro-
priation of resident property are re-
?orted immediately to the adminis-

rator of tho facility and to other offi-
cials in accordance with State law
through established procedures (includ-
ing to the State survey and certifi-
cation agency).. .

(3) The fatility muot have evidence
that all alleged violations are thor-
oughly Investigated, and muBt prevent
further potential abuse while the Inves-
tigation Is in progress. o

%4) The results of all investigations
must be reported to tho administrator
or hiB designated representative and to
other officials In  accordance with
State law (Including to the State sur-
vey and certification agency)
working days of the Incident, and If the
alleged violation Is verified appropriate
corrective action must be taken

[50 Fit 48870, Sept 26. 1901. as emended at 57
Fit 43924. Sept. 23. 1992

1483.10 Quality of life.

A facility must care for Its residents
In a manner and In an environment

within 6
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that promotes maintenance or en-
hancement of each resident's quality of
i

(a) Dignitr. Tho.facilit%/ must pro-
mote care for residents In a manner
and In an environment that maintains
or enhances each resident's dlﬁmty and
respect In full recognition of his or her

Individuality. -
Self-determination and participa-

tion. The resident has the right to—
(1) Choose activities, schedules, and
health care consistent with his or her
Interests, assessments, and plans of

carg; ,
(20) Interact with members of the
community both Inside and outside tho
facility; and )
(3) Make choices about aspects of his
or her life In the facility that are sig-
nificant to the resident. ,
(c) Participation in resident and family
groups. . ,
(1) A resident has the right to orga-
nize and participate In resident groups
In the facility; ) )
2) A resident's Tamily has the right
to meet In the facility ‘with the fami-
lies of other residents in the facility;

3) The facility muBt provide a resi-

dent or family group. If one exIBts,
with é)rlvate space;

_(4) Starror visitors may attend meet-
ings at the group's Invitation;

. ?5) The facility must provide a des-
ignated staff person responsible for
providing assistance and respondlng to
written requests that result from group
meetings; , )

(6) When a resident or family group
exists, the facility must listen to the
views and act upon the grievances and
recommendations of residents and fam-
ilies concerning proposed policy and
operational decisions affecting resident
care and life In the facility.

(d) Participation in othér activities. A
resident has the right to participate In
social, religious, and community ac-
tivities that do not Interfere with the
rights of other residents In tho facility-

?e) Accommodation of needs. A resident
has the right to- ]

I1) Reside and receive eervicee In tne
facility with reasonable accommoda-
tion of Individual needB and prei-
erences. except when the health 0
safety of the Individual or other resi-
dents would be ondangered; and

ono
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(2)  Receive notice before the resi- resident to use his or her personal Iv

dent's room or roommate In the facil-

ity Is changed.

lon inas to the extent possible;
ousekeeping and mulntcnum

(f)  Activities. (1) The facility must services necessary to maintain a Ban

P,ro.vjde for an ongoing program of ac-
ivities designed to meet, In accord-
ance with the comprehensive assess-

ment, the Interests and the physical,

mental, and psychosocial well-being of

each resident.

(2) The activities program must be

directed by a qualified professional
who—

(1) Is a qualified therapeutic recre-
ation specialist or an activities profes-

sional who—

. %A) Is licensed or registered. If appli-
ca

le, by the State In which practicing;
and

ta?/, orderlg/, and comfortable Interio
(3) Clean bed and bath linens that ui
In Z(1]ood.cond|t|on:

(4) Private closet space In each res
dent  room, as_  specified I
S4B3.70($d)(2)(|v) of this part;

(5] Adequate and comfortable Illgh'

evels Ir. all areas;

In

?6) Comfortable and safe temper&tui
levels. Facilities Initially certlfle
after October 1, 1990 must ‘maintain
temperature range of 71-81'F; and

7) For the maintenance of con
fortable Bound levels.

(56 FR 48871, 8ept. 26, 1991, as amended at ¢

(B) Is eligible for certification as a FR 43924. 8ept. 23. 1992)

therapeutic recreation specialist or as
an activities professional by a recog-
nized accrediting body on or after Oc-
tober J, 1990; or _

{!!) Has 2 years of experience In a so-
cial grrecreational program within the
last 6years, 1 of which was full-time In
a pafient activities program In a
health care setting; or

(483.20 Resident aneeomenl.

The facility must conduct Inltlall
and periodically a comprehensive, a<
curate, standardized, reproducible &
sesament of each resident's Rinctloni'
capacity. _

(@) Admission orders. At tho time eac
resident Is admitted, the facility mus

(117) Is a qualified occupational thera-have physician orders for the resident

pist or occupational therapy assistant;
or

(Iv) Has completed a training course
approved hy the Stato.

(9) social Services. 51)—The facility
must provide modlcally-related social
services to attain or maintain the
highest practicable physical, mental,
and psychosocial well-being of each
resident.

(2) A facility with more than 120 beds
must em;é)loy a qualified social worker
on a fall-timo basis.

(3?.Qualific.ati0ns of social worker. A
qu,?hlﬂed social worker Is an Individual
with—

(I) A bachelor's degreo In social work
orabachelor’s dogre«* a human serv-
ices field including e <not limited to
sociology, special .ucatlon, rehabili-
tation counseling, and pe.vchology; and

(1) One year of supervised social
"ork experience In a health care set-
ting working directly with Individuals.

(h) Environment.

‘I'be facility must provide—

Jxx A Bafe. clean, comfortable, and
mellke environment, allowing the

Immediate care.
Comprehensive assessments.

1) The facility must make a cor
prehenslve assessment of a resident'
needs, which— .

(1) Is based on a uniform data se
specified by the Secretary and uses ai
Instrument that Is specified by th
St%te and approved by the Secrotar]
an

~(11)  Describes the resident's capab
ity to perform dally life functions an<
significant Impairments In functions

capacity. .

(2) The comprehensive asaeBsmen
must Include nt least, the following In
formation: . o

() Medically defined conditions ant'
prior medical history;

II? Medical status measurement;

[11) Physical and mental functional
status; . _

(Ivl) Sensory and physical Impair
menls, .

(v) Nutritional status and require
merits; ]

(vl) Special treatments or procc
dures;

(vIl) Mental and psyehosoclal status
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(viIiBDischarge potential;
) Dental condition;

Activities potential;

] Rehahilitation potential;

) Cognitive status; and
“R) Drug therapy.

;( eserved]
4 Freguency. Assessments must be
conducte

(1) No later than 14 daya after the
date of admission; .

{II) For current NF residents not
later than October 1, 1991,

pll) For current SNF residents not
later'than January 1,199,

(iv) Promﬁtly after a significant
change In the “resident's physical or
mental condition; and

(v) Ir& no case leBS often than once
every 12 months.

(5_}_Review of assessments. The nursing
facility must examine each resident no
less than once every 3 months, and as
appropriate, revise the resident's as-
sessment to assure the continued accu-
racy of the assessment.

Use. The results of the assessment

are used to develop, review, and revise
the resident’s comprehensive plan of
%are, under paragraph (d) of this sec-
ion.

ordinate assessments with any State-
required preadmission screening pro-
gram to the maximum extent prac-
tlfcfabtle to avoid duplicative testing and
effort.

(c) Accurac% of assessments. (1) Coordi-

nation. (A) Each assessment must be
conducted or coordinated with the ap-
ropriate participation of health pro-
essionals.

(1) Each assessment must be con-

ducted or coordinated by a registered
nurse who signs and certifies the com-
pletion of the assessment.

(2) Certification. Each individual who
completes a portion of the assessment
must Bign and certify the accuracy of
that portion of the assessment. .

(3) Penalty for Falsification. An Indi-
vidual who willfully and knowingly
certifies (or causes another Individual
to certify) a material and false state-
ment Ina resident assessment Is sub-
ject to civil money penalties. The Im-
plementing regulations for this statu-
tory authority are located in part 1003
of this chapter.

- th
(7)  Coordination. The facility must co-(4363,10
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(4)  Use of independent assessors, if a
State determines, under a survey or
otherwise, that there hau been a know-
ing and willful certification of fm~
statements under paragraph (c)(3) or
this section, the State may require gOr
a period specified by the State) that
resident assessments under this para-
graf)h be conducted and certified by in-
lviduals who are Independent of the
facility and who are approved by the
State.

(d_)_ Comprehensive care plans. (1) The
facility must develop a comprehensive
care plan for each resident that in-
cludes measurable objectives and time-
tables to meet a resident's medical
nursm% and mental and psychosoual
needs that are Identified In the com-
prehensive assessment. The care plan
must describer the following—

(1) The services that are to be fur-
nished to attain or maintain the resi-
dent's highest practicable physical,
mental, and peychoBoclal well-being os
required under 1483.25; and

(ID Any services that would other-
wise be required under 1483.25 but are
not provided due to the resident's exer-
cise of rights under (483.10, Including
n%tm)to refuse treatment under
be(2) A comprehensive care plan must

(1) Developed within 7 days after
completion of the comprehensive as-
sessment; o

(I) Prepared by an Interdisciplinary
team, that includes the attending phy-
sician. a registered nurse with respon-
sibility for the resident, and other ap-
propriate staff In disciplines as deter-
mined by the resident's neede, and, to
tho extént practicable, the participa-
tion of the resident, the resident's fam-
ily or the resident's legal representa-
tive; and
(1) Periodically reviewed and re-
vised by a team ‘of qualified persons
after each assessment.

(3}1 The services provided or arranged
by the facility must—

(I'. Meet professional standards of
quality; and N
~(I1) Be provided .b%/ qualified persons
in_accordance with each resident's
written plan of care.

(c) ischarge summary. When the fa-
cility anticipates discharge a resident

£=183.2

l4&atttp Coru Financing Adminltlrailon, HHS

ntust have a discharge summary that
Inizludes— , , :
(1) A recapitulation of the resident's

51lf@‘f‘A final summary of the resident's
status to Include Items in _paragraﬁh
(h)(2) of thIB section, at the time of the
discharge that Is available for rolease
to authorized persons and agenues,
with the consent of the resident or
legal representative; and

PB)A Post-dlsghar%e plan of care that
la developed with the participation of
the resident and his or her family,
which will assist the resident to adjust
to his or her new living environment.

(0 Preadmission screening for mentally
til Individuals and individuals with men-
tal retardation. . ]

1) A nursing facility muBt not admit,
on or after January”1, 1989, any new
resident with- ]

al) Mental Iliness aa defined In para-
gra;t)h (f)(2M1) of this section, unless the
tate mental health authority has de-
termined, based on an Independent

hysical and mental evaluation per-
ormed by a person or entity other
than the State mental health author-
ity, prior to admission, _

AS)That, because of the physical and
mental condition of the Individual, the
Individual requires the level of services
provided b%/ a nursing facility; and

(B? If the Individual requires such
level of services, whether the Individ-
ual requires specialized services; or.

I) ~ Mental retardation, as defined
i)aragraph (f)(2)(H) of this section, un-
ess the State mental retardation or
developmental disability authority has
determined Bnor to admission—

(A) That, because of the physical and
mental condition of the Individual, the
Individual requires the level of services
provided by a nursing facility; and

(B) If the Individual requires such
level of services, whether the individ-
ual requires specialized services for
mental retardation. ,

(2) Definition. For purposes or this
section— ,

(1) An Individual Is considered to
have mental illness if the Individual has
a serious mental lllness as defined In

483.102(b)(1).

( ?II) An( Mividual Is considered to be
mentaIIY retarded If the Individual is
mentally retarded as defined In

483.102(b)(3) or Is a person wjth a r
atcd condition as described In 42 CF

435.1009.

(56 FR 46871, Sept. 26. 1991. a# amended at
FR 43924. Sept. 23. 1992)

(483.25 Quality of care.

Each resident must receive and tl
facility must provide the neceusui
care and services to attain or malnta
the highest practicable physical, me
tal, and peychosoclal well-being. In a
cordance with the comprehensive a
sesament and plan of care.

(a) Activities of daily living. Based -
the comprehensive assessment of
resident, the facility must ensu

thal-

(I(f A resident's ahilities In actlv|
of dally living do not diminish unle
circumstances of the Individual's clli
cal condition demonstrate that dimlIn
tlon was unavoidable. This Includes tl
resident's ability to—

1) Bathe, dress, and groom;

| ?Transfer and ambulate;

1) Toilet;

Iv) Elat; and

v) Use speech, language, or oth-
functional communication systems.

32) A resident Is given ‘the appr
prlate treatment and services to mal
tain_or improve Ills or her ubllltl
sr)ecmed In paragraph (a)(1) of this sr
tlop; and
(3) A resident who Is unable to car;

out activities of dully living recelv
Inthe necessary services to malntu

good nutrition, grooming, and person
and oral hygiene.,

(b) Vision“and hearing. To ensure Lh
residents receive proper treatment «;
assistive devices to maintain visl<
and hearing abilities, the facility mu-
If necessaryﬁ,. assist the resident—

(1) In making appointments, and

(2) By arrangm&. for tranaportulh
to and from the office of a practitlon|
specializing In the treatment of vial,
or hearing Impairment or the office
a professional specializing In the pro\|
slon of vision or hearing assistive ol
vices. .

(c) Pressure sores. Based on the coil
prohenslve assessment of a rcsldetl
tho facility muBt ensure that— ,

(1) A Tresident who enters the facil
without pressure sores docs not devol.
pressure Bores unless the Individual!
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clinical condition demonstrates that
they were unavoidable; and

A resident having pressure soreB

receives necossary treatment and serv-
ices to promote healing, prevent Infec-
tion and prevent new sores from devel-
oping. . .

(d)y Urinary Incontinence. Based on the
resident's comprehensive assessment,
the facility muBtensure that— o

(1) A resident who enters the facility
without an Indwelling catheter Is not
catheterlzed unless the resident's clini-
cal condition demonstrates that cath-
eterization was necessary; and

(2) A resident who is Incontinent of
bladder receives appropriate treatment
and services to prevent urinary tract
infections and to restore os much nor-
mal bladder function as possible

(e) Range of motion. Based on the
comprehensive assessment of a resi-
dent, the facility must ensure that—

1 A resident who enters the facility
without a limited range of motion doeB
not experience reduction in range of
motion unless the resident’s clinical
condition demonstrates that a reduc-
tion in range of motion is unavoidable;

and

(2) A resident with a limited range

motion receives appropriate treatment
and services to Increase range of mo-
tion and/or to prevent further decrease
in range of motion. , _
) ental and Psychosocial function-
ing. Based on the comprehensive as-
sessment of a resident, the facility
must ensure that—

(1) A resident who displays mental or
peychosoclal adjustment difficulty, re-
ceives appropriate treatment and serv-
ices to correct the assessed problem,

an . .
(g) A resident whose assessment did
not reveal @ mental or peychosoclal ad-
justment difficulty does not display a
pattern of decreased Boclal Interaction
and/or Increased withdrawn, angry, or
depressive behaviors, unless the ‘resi-
dent's clinical condition demonstrates
that such u pattern was unavoidable.

()  Naso gastric tubes. Baaed on the

comprehensive assessment of a resi-
dent, the facility must ensure that—
(DA resident who has been ahle to
eat enough alone or with assistance |Is
not fed by naso gastric tube unless the
resident's clinical condition

dem-
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onstrates that use of a naso gastric
tube was unavoidable; and

gastric or gastrostomy tube receives
tho appropriate treatment and services
to prevent aspiration pneumonia, diar-
rhea, vomiting, dehydration, metabolic
abnormalities, and nasal-pharyngeal
ulcers and to restore, if possible, nor-
mal eating skllIB.

(h)  Accidents. The facility must en-

(we)

ure thab— , .
(12The resident environment remains
s free of accident hazards as Ib pos-

» o

ible; and

(2) Each resident receives adequate
supervision and assistance devices to
preventaccidents.

() Nutrition. Based on a d
comprehensive assessment, the facility
must ensure that a resident—

(1) Maintains acceptable parameters
of nutritional status, such as body
weight and protein levols, unless the
resident's clinical condition dem-
onstrates that this Is not possible; and

(2) Receives a therapeutic diet when
there Io a nutritional problem.

.gj) Hydration. The _famhtel,must i)rp-
vide each resident with sufficient fluid

ofintake to maintain proper hydration
and health, o

(k) Special needs. The facility must
ensure that residents receive’ proper
treatment and care for the following
special services;

1) Injections; _

2) Parenteral and enteral fluids;

3) Colostomy, ureterostomy, or lle-
ostomy care-

4)Tracheostomy care;
5)Tracheal auctioning;

0) Respiratory care;

7) Foot care: and
8) Prostheses.

Unnecessary drugs—t1) General.

Each resident's drug regimen must t*
free from unnecessary drugs. An unnec-
essar?/ drug is any drug when used:

(1) In excessive dose (Including dupl*'
cate drug therapy); or

(I1) For excessive duration; or

(I11) Without adequate monitoring.

(lv) Without adequute Indications
Its use; or

(v) in the presence of adverse
sequences which Indicate the
should be reduced or discontinued.

non

(2) A resident who is fed by a naso-

resident's

Health Car® Financing Administration,

(vl) Any combinations of the reasons

above.
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(3) Tho director of nursing may sc¢
as a charge nurse only when the fa

600

comprehensive assessment of a resi-

dent, the facility must ensure that—

r fewer residents. .
(c) Nursing facilities: Waiver of requ

(I) Residents” who have nob used i
ant?peychotlc drugs are not given these rrroeunrtggspsr%v(;dihgcg%:%tnt%r;?saofnaﬁl
drugs unless antipsychotic dru.?. ther- Is unable to meet the requirements
apy Is necessary to treat a specific con- ?) of this s

difion os diagnosed and documented In
the clinical record; and

(I) Residents who use antlpeychotic
drugs receive gradual doBe reductions,
and behavioral Interventions, unless
clinically contraindicated. In an effort
to discontinue theBo drugs.

(m) Medication Errors—The facility
must ensure that—

(1) 1t Is free of medication error rates
offive percent or greater; and

(22 Residents ore free of any signifi-
cant medication errors.

156 FR 18873, Sept. 28, 1991, as amended at 57
FR 13925. Sept. 23. 1992]

1183.30 Nursing services.

The facilitz/ must have  sufficient
nursing staff to provide nursing and re-
lated services to attain or maintain the
highest practicable physical, mental,
and peychosoclal well-being or each
resident, as determined by resident as-
sessments and Individual Iplans of care.
(a)  Sufficient staff. (I) The facilit
must provide services by sufficient
numbers of each of the following types
of personnel on a Cl-hour hasis to pro-
vide nurelng care to all residents In ac-
cordance with residentcare plans;

(1) Except when waived under para-
%ragh gcr? of this section, licensed
urses; and

[1) Other nursing personnel.
(2) Except when waived under para-
gi‘aph éc) or this section, the facility
must designate a licensed nurse to
aﬁr&e as a charge nurse on each tour of

<) Registered nurse. (1) Except when
) under paragraph (c) or (d) o
this section, the fatility must use the
services of a registered nurse for at
*e;gglgconsecutlve hours a day. 7 days

Except when waived under para-

cnitf or~ Bectlon. the fa-
nur.l muBt designate. a registered
to serve as the director 0f nurs-

*nl on aVuii time basts0

paragraphs (a)(2) and (b)(
tion, a State may waive such requl
ments with respect to the facility If-

(1) The facility demonstrates to i
satisfaction of the State that the fat
Ity has been unable, despite diligent
forts (Including offering wages at t
community prevailing rate for nursl
facilities),” Lo recruit appropriate p<
sonnel;

(2)The SUite determines that a wal
erof the requirement will not endang
the health or safety of Indlvidur
staying in the facility;

(3) The State finds that, for any pci
ods 'In which licensed nursing servic
are not availahle, a registered nurso
a physician Is obhghated to resPond It
mediately to telephone calls from tl
facility;

(4) A waiver granted under the cond
tlons lIBled In tiarngraph (c) of this so
tlon Is subject Lo annual Stale revle

? In granting or renewing a waive
a facility may be required by the Slut
y rt}(él.usu other qualified, licensed persoi

(6) The Stale agency granting a wal\
erof such requirements provides nolle
of the waiver to the Slate long tern
care ombudsman (established ~unde
section 307%&1)8128 of the Older Ameri
cans Act of 1165 and the proteclloi
and advocacy system In tho State foi
atl% mentally’ 11I"and mentally retarded

(7) The nursing facility that Is grant
cd such a waiver b.){. a State notlfle:
residents of the facility (or, where up
proprlate, the guardians or Ie%al rep
resentatlves of such residen s_{l and
members of their Inmediate families id
the waiver.

(d) SNPs: Waiver ol the requirement to
provide services ol a registered nurse lor
more than 40 hours a week.

(1) The SecreUiry may waive the re
quircment that a SNI-" provide the serv
Ices of a registered nurse for more than
40 hours a week. Including a director of
nursing specified In paragraph (b) of
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tﬂla section, if the Secretary finds
that—

(1) The facility Is located In a rural
area and the suppl¥ of skilled nursing
facility services In th ot
cient to meet the needs of Individuals
remdmg In the area;

_(ID The
istered nurse who Is regularly on duty
at'the facility 40 hours a week; and

111) The facility either— )
(A) Has only patients whose physi-
cians have Indicated (through physi-
cians' orders or admission no.tes?t at
they do not require the services of a
registered nurse or a physician for a 48-
hours period, or
~(B) Has made arran%em.e.nts for a reg-
istered nurse or a physician to spend
time at the facility, as determined nec-
gssary b)& the physician, ,o0 provide nec-
essary Bkllled nursmgi services on days
when” the regular full-time registered
nurse Is not on duty; , )

(Iv) The Secretary provides notice of
the waiver to the State long term care
ombudsman ;Testabhshed under section
307&&1)(123 of the Older Americans Act of
1965) ‘and the Erotectlon and advoca%
system In the State for the mentally
and mentally retarded; and

(v) The facility that is granted Buch a
waiver notifies residents of the facility
(or, where appropriate, the guardians
or legal representatives of such resi-
dentsﬂ and members of their Inmediate
families of the waiver. ,

(2) A waiver of the registered nurBe
requirement under paragraph (d)(l) of
this Bectlon Is subject to annual re-
newal by the Secretary.

(56 FB 48873. Sept. 26. 199), aa amended at 57
FB 43925. Sept. 23. 1992)

1483.35 DieUry service*.

The facility must provide each resi-
dent with a nourishing, palatable, well-
balanced diet that meets the dally nu-
tritional and special dietary needs of
each resident.

e area Is not suffi-

facility has one full-time reg-

42 CFR Ch. IV (10-1-V4 EdIIINj

(2) A qualified dietitian Is one who [

qualified based upon either registration
by the Commission on Dietetic Beg.

Istratlon of the American Dietetic As-

sociation, or on the basis of education
training, or experience In identify!
tlon of dietary needs, planning, and im.
plemcntatlon ofdmtarK programs.

(b) Sufficient staff. The facility must
employ sufficient support ?ersonnel
competent to carry out tho functions
of the dietary service.

(¢) Menus and nutritional adequacy.
Menus must— ]

(1) Meet the nutritional needs of resi-
dents In accordance with the rec-
ommended dietary allowances of tho
Food and Nutrition Board of the Na-
tional Research Council, National
Academy of Sciences;

2) Be prepared In advance; and

3) Be followed )

d) Food. Each resident receives and
the facmtdy provides—

(1) Foo pre.P.ared by methods that
conserve nutritive value, flavor, and
appearance; .

(2) Food that is palatable, attractive,
and at the proper temperature;

(3) Food prepared in a form designed
to meet Individual needs; and

(4) Substitutes offered or BImllar nu-
tritive value to residents who refuse
food served. , . ,
(e) Therapeutic diets. Therapeutic
diets must be prescribed by the attend-
ing physician. .

Pf) Frequency o] meals. (1) Each resi-
dent receives ‘and the facility provides
at least threo meals dally, at re%ular
times comparable to normal mealtimos
In the community.

(2) There must be no more than 14
hours between a substantial evening
meal and breakfast the following day,
except as provided In (4) below.

(3) The facility must offer snacks at
bedtime dally. o
(4) When @& nourishing snack Is pro-
vided at bedtime, up to 16 hours may

(a) Sta/ling. The facility must employelapse between a substantial evenin

n qualified dietitian either full-time,
part-time, or on aconsultant bhasis.

meal and breakfast the following day Ff
a resident group agrees to this meal

() If a qualified dietitian Is not em-span, and a nourlshm% snack Is served.

ployed full-time, the facility must des-
Ignate a person to serve aatho director
of food service who receives frequently
scheduled consultation from a qualified
dietitian.

onn

(). Assiifiee devices. The facility must
provide special eating equipment and
utensils for residents who need them.

(h) Sanitary conditions. The facility
must—

§483.45
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Procure food from sources ap-
ed Or considered satisfactory by

S i1 . State. or local authorities;
(2) Store, preparo, distribute, and
p.e food under sanitary condltlono;

*°(3) Dispose of garbago and refuse

jjifopedy-
(JSPR 48874, Sept. 28. 1991)

1483.4° Physician service*.

A physician must personally approve
lo wr_mn? a recommendation that an
individual be admitted to a facility,
gtch resident must remain under the
care of a physician. .

(%Physi(:lan supervision. The facility
mustensure that— ,

mThe.medlcaI care of each resident
Issupervised by a physician; and

(2) Another physician supervises the
medical care of residents when their
sttendIng physician Is unavailable.

(b) Physician visits. The physician

myst— . .

(113 Review the resident's total pro-
gram of care, including medications
and treatments, at each visit required
byzparag[aph (c) of this section;

(2) Write, sign, and date progress
cotes at each visit; and
3)Sign and date all ordors.
§C§ Frequency ofphysician visits.

1) The rosf/dent must be seen by a
Physman_ at least onco every 3o days
or the first 90 days after admission,
and at least once every 6o days there-

after.

(2) A Physician visit Is considered
timely It It occurs not later than 10
days after the date the visit was re-
quired. ]

3) Except as provided In paragraphs
(cX4) and (f) of this soctlon, all re-
quired physician visits mubt be made
by the{)hysmmn personally.

(4) At the option of the physician, re-
quired visits In SNFs after the Initial
visit may alternate between personal
visits by the physician and visits by a
Physician assistant, nurse practitioner,
or clinical nurse specialist In accord-
ance with paragraph (e) of this section.

(d) Availability of physicians for emer-
eency care. The facility must provide or
arrange for the provision of physician
servicea 21 hours a day, in case of an
emergency.

(e)  Physician delegation of tasks in
SNFs. (1) Except as specified In para-
graph (e)(2) of this Bectlon, @ physician
may delegate tasks to a physician as-
sistant, nurse practitioner, or clinical
nurse specialist who— o

(1) Meets the applicable definition In
(491.2 of this chapter or. In the case ol
a clinical nurse speclallut. Is licensed;
as such by the State;

(1) 15 acting within tho scope of pral
tlce as defined by State law; and

(Hi) Is under the supervision of th<
phgsician. o

(2) A physician may not delegate
task when the regulations Bpcclfy that
tho physician must Ferform It person
ally, or when the delegation Is prohlb
Ited under State law or by the faclll
ty's own policies.

(0 Performance of physician tasks h
NFs. At the option of the State, any re
qulred physician task In a NF (Includ
Ing tasks which tho regulations specif-
must be performed personally by th
physmmnjmay also be satisfied whe
Ferforme by a nurse practitioner, clin

eal nurse specialist, or physician ai
slstant who is not an employee of th,
facility but who Is working In collabc$
ration with a physician. E

(58 FB 48675. Bept. 28. 1991]

w8346 Specialized
service*.

%a) Provision of services. If specialize
rehabilitative services such as but nc
limited to physical therapy, speed
language patholog%/, occupational thei
apy, and mental health rehabilitate
services for mental Illness and menu
retardation, are required In the res
dent's comprehensive plan of care, t)
facility must— , )

1) Provide the required services; or

2) Obtain the required services froil
an outside resource (In accordance wit
(483.75(h? of this part) from a provtd.
of specialized rehabilitative services.

(b) Qualifications Socialized reh.
bllllatlve services must be providi
under the written order of a physiclii
by qualified personnel.

(58 FB 48875, Snpl. 26. 1991, as amontind at
FB 43925. Bept 23. 10921

rehabllltativ]
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(483.55 Dental services.

The facility muBt assist residents In
obtaining routine and 24-liour emer-
gency dental care.

(a) Skilled nursing facilities. A facility

(1) Must provide or obtain from an out-

side resource, In accordance with
(483.75(h) of this part, routine and
emergency dental services to meet the
needs of each resident; .

(2) May charge a Medicare resident
an additional amount for routine and
emergency dental services; .

(3% Must If necessary, assist the resi-
den
[) In making appointments; and
] ny arranging for transportation
to and from the dentist's office; and

(4) Promptly refer residents with lost
or damaged dentures to a dentist.

(b) Nursing facilities. The facility (1)
Must provide or obtain from an outside
resource, in accordance with (483.75(h)
of thIB part, the following dental serv-
ices to meet the needs of each resident;

(1) Routine dental services (to the ex-
tent covered under the State plan); and

11) Emergency dental services; .

2) Must, If necessary, assist the resi-
dent— . .

[) In making appointments; and

1) ny arranging for transportation
to and from the dentist's office; and

(3) Must promptly refer residents
with lost or damaged dentures to a
dentist.

156 FR 46875. Sept. 26. 1991)

(483.60 Pharmacy service*,

The facility muBt provide routine and
emergency drugs and blologlcals to Its
residents, or obtain them under an
agreement described In (483.75(h) of
this part. The facility may permit unli-
censed personnel to administer drugs if
State law permits, but only under the
general supervision of a licensed nurse.

(a) Procedures. A facility must FI’O-
vide pharmaceutical services (Includ-
ing procedures that assure the accurate
acquiring, receiving, dispensing, and
administering of ~all ~drugs and
blologlcals) to meet the needs of each
resident. .

(b) Sendee consultation. Tho facility
must employ or obtain tho services of a
licensed pharmacist who—

42 CFR Ch. IV <10-1-94 Edition)

(1) Provides consultation on all as-
pects of the provision of pharmacy
services in the facility;

(2) Establishes a system of records of
receipt and disposition of all controlled
drugs in sufficient detail to enable an
accurate reconciliation; and
(3) Determines that drug records are
in order and that an account of all con-
trolled drugs Ib maintained and peri-
odically reconciled.

(c) Drug regimen review. (1) The drug
regimen of each resident must ho re-
viewed at least once a month by a li-
censed pharmacist.

(2) The pharmacist must report any

Irregularities to the attending physi-
cian and the director of nursing, and
these reports must he acted upon.

(d) Labeling of drugs and blologlcals.
Drugs and blologlcals used In the facil-
ity must be labeled In accordance with
currently accepted professional prin-
ciples, and Include the appropriate ac-
cessory and cautionary Instructions,
glnd the expiration daté when applica-

e.

e) Storage of drugs and blologicals.

1) In accordance with State and Fed-
eral laws, the facility must store all
drugs anJ blologlcals In locked com-
partments under proper temperature
controls, and permit only authorized
personnel to have access to the keys.

(2) The facility must provide sepa-
rately locked, “permanently affixed
compartments foratorago of controlled
drugs [IBted In Schedule Il of the Com-
8re ensive Dru? Abuse Prevention and

ontrol Act of 1976 and other drugs
subject to abuse, except when the facil-
ity useB single unit pack.a%e drug dis-
tribution systems In which the quan-
tity stored is minimal and a missing
dose can be readily detected.

(56 FR 48875. 8epl 26. 1991. os amended at 57
FR 43925. Sept. 23. 1992)

(483.66 Infection control.

The facility must establish and main-
tain an Infection control program de-
signed to provide a safe. Banlfary. and
comfortable environment and to help
prevent the development and trans-
mission of disease and Infection.

(@)  Infection control program. Tho fa-

cility must establish an Infection con-
trol program under which It—

Health Care Financing Administration, HHS

(1{ Investigates, controls, and pre-
vents Infections In the facility;

(2) Decides what procedures, such as
Isolation, should be applied to an Indi-
vidual resident; and .

(3) Maintains a record of Incidents
and corrective actions related to Infec-
tions.

;}b) Preventing spread of Infection. (1)
When the Infection control program de-
termines that a resldont needs Isola-
tion to.[).revent tho spread of Infection,
the facility must Isolate the resident.

(2) The “facility must prohibit em-
ployees with a communicable disease
or ‘Infected skin lesions from direct
contact with residents or their food, If
direct contact will transmit the dis-
ease. . ,

(SLThe.fauhty must require staff to
wash their hands after each direct resi-
dent contact for which handwashing la
Indicated by accepted professional
practice.

(¢) Linens. Personnel must handle,
store, process, and transport linens so
as to prevent tho spread of Infection.

FR48878, Sept. 26, 1991. as amended at 57
43926. Sept. 23. 1992)

(483.70 Physical environment.

The racllity must be designed, con-
structed. equipped, and maintained to
protect the health and safety of resi-
dents, personnel and the public.

(a)  Life safety from fire. Except as pro-
vided In paragraph (a)(1) or (a)(3) of
this section, the fa0|llt¥ must meet the
anllcab_Ie provisions of the 1985 edition
of the Life Safety Code of the National
Fire Protection "Association (which Is
Incorporated by reference). Incorpora-
tion of the 1985 edition of the National
Fire Protection Association's Life
8&fety Code (published February 7,
1685 ANSI/NFPA) was approved by tho
Director of the Federal Register In ac-
cordance with 5U.S.C. 552(a) and LCFR
Part 51 that govern the wuse of
Incorporations by reference.’

'The Code Is available for Inspection at the
Office of the Federal Register Information
Center, room 0301. 1110 L Stroot NW,, Wash-
ington, DC Copies may be obtained from the
National Flro Protection Aonoclatlon,
uatterymarch Park, Quincy. MA 02200. If any
changee In this code aro also to be Incor-
porated by reference, a notice to that effect
will bo publinhed In the Fkoeral Reoibter.

E=183.7

(1) A facility Is considered to be |
compliance with this requirement >
long as the facility— )

(1) On November 20, 1982, compile
with or without waivers, with tho
qulrements of the 1967 or 1973 edltloi
of the Life Safety Code and contlnui
to _remain In compliance with thoi
editions of the Code; or ) .

(11)  On May 9, 1988, compiled, witl
without waivers, with the 1981 edltlo
of the Life Safety Code and contlnui
to remain In compliance with that cd
tlon of the Codo., .

(2) After consideration of State bu
vey agency findings, HCFA may wal>
specific provisions of the Life" Safe'
Code which, If rigidly applied would r
suit in unreasonable hardship upon tl
facility, but only If the waiver does m
adversely affect the health and Bafei
of residents or personnel. .

(3) The provisions of the Life Safe'
Code do not apply In a State whej
HCFA finds. In accordance with appl
cable rovisions of sectloi.
1819fd)(2)FB)(II) and 1919$d)(2)(B)(II) j
the Act, that a fire and safety code In
posed by State law ade%uately protecl
Fatlents, residents and personnel |
ong term care facilities.

(b) Emergency power. (1) An erne
gencY electrical power system mu:
supply power adequate at least £
lighting all entrances and exits; equl
ment to maintain the fire detectlo
alarm, and extinguishing systems; ai
life support systems In the event tl
normal electrical supply b Interrupt*'

(2)  When lire support srstems 3
used, the facility must provido erne
gency electr* 1 power with an env
8en?_%/ generator (os dcfinod In NF«*
9, Health Care Facilities) that Is |
cated on the premises.

(c) Space and equipment. Tho faelllt
must— o .

(1) Provide sufficient space ai
equipment In dining, health servlet
recreation, and pro%ram areas to e
able staff to provide residents wit
needed services as required by tho-
standards and os Identified In em
resident's plan of care; and .

(2) Maintain nil essential mechanics
electrical, and patient care equlpmect
In safe operating condition, ;

) Resident rooms. Resident roon
muBt be designed and equipped for ud
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quale nursing care, comfort, and pri-
vacy of reuldénts.

(1) Bedrooms must—

<l) Accommodate no more than four
residents;

<) Measure at least 00 square feet
per resident In multiple resident bed-
rooms, and at least 100 square feet In
BIngle resident rooms; .
_éhl) Have direct access to an exit cor-
ridor,; . .

Iv) Be designed or equipped to assure
full visual privacy for each resident;

(v) In facilities Initially certified
after March 31, 1992, except In private
rooms, each bed must have celling sus-
Eended curtains, which extend around
he bed to provide total visual privacy
In combination with adjacent walls and
curtains; )

(vl) Have at least one window to the
outside; and
| (vIll) Have a floor at or above grade
evel.

(2) The facility muBt provide each
resident with— .

(1) A separate bed of proper size and
Qeu%ht for the convenience of the resi-

ent;

EII) A clean, comfortable mattress;
[11) Bedding appropriate to the
weather and climate; and _

(Iv) Functional furniture appropriate
to the resident's needs, and Individual
closet space In the resident's bedroom
with clothes racks and shelves acces-
sible to the resident. .

(3.].HCFA, or In the case of a nursing
facility the survey agency, may.?.ermn
variations in requirements specified In
p.aragrths (d)(L) (1) and (1) of this sec-
tion re atln% to rooms In Individual
cases when the facility demonstrates In
writing that the variations— .

(1) Are In accordance with the special
needs of the residents; and )

(1) Will not adversely affect resi-
dents' health and safety. _

(e)  Toilet facilities. Each resident
room must be eqmﬁped with or located
near toilet and bathing facilities.

(O Reside. t call system. The nurse's
station muBt be equipped to receive
resident calls through a communica-
tion system from—

1) Resident rooms; and
2)Toilet and bathing facilities.

g4/ .
facility muBt provide one or more

Dining and resident activities. The

42 CFR Ch. IV (10-1-94 Edition)

rooms designated for resident dining
and activitiés, These rooms must—

1) Be well lighted; .

2) Bo well ventilated, with
smoking areas ldentified;

3) Be adequately furnished; and

4) Have sufficient space to accommo-
date all activities.

(h) ~ Other environmental conditions
The “facility must provide a safe, func-
tional. sanitary, and comfortable envi-
ronment for the residents, staff and the
public. The facility must—

(1) Establish procedures to ensure
that water Is available to essential
areas when there Is a loss of normal
water supply; . o

(2) Have adequate outside ventilation
by means of windows, or mechanical
;/entllatlon, or a combination of the
wo;

(3) Equip corridors with firmly so-
cured handrails on each side; and

(4) Maintain an effective pest control
program so that the facility Ib free of
pests and rodents.

156 FR 48816, Bept. 26, 1891, aa amendod at 67
FR 43925. 8ept. 23. 19921

1483.75. Level A requirement: Adminis-
tration.

non-

A facility must be administered In a
manner that enables it to use its re-
sources effectively and efficiently to
attain or maintain the highest prac-
ticable physical, — mental, and
geytchosoclal well-being of each resi-
ent.

(a) Licensure. A facility must be li-
Icensed under applicable State and local
aw.

(b} Compliance with Federal State, and
local laws and professional standards.
The facility must operate and provide
services In compliance with all applica-
hle Federal, State, and local laws, reg-
ulations, and codes, and with accepted
professional standards and principles
that apply to professionals providing
services in such a facility.

(c) Relationship to other HHS regula-
tions. In addition to compliance with
the regulations set forth 'In this sub-
part, facilities are othed to meet the
a?pljcable provisions of other HHS reg-
ulations. Includm([; but not limited to
those pertutning to nondiscrimination
on the basis of race, color, or national
origin (45 cFr part 80); nondlscrimlIna-
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Hon on tho basis of handicap (45 CFR
Bart 84); nondiscrimination on the
asis of age (45 CFR part 91); %rotectlon
of human sub]fects of research (45 CFR
part 46); and fraud and abuse (42 CFR
part 455), Although theBe regulations
are not in themselves considered re-
quirements under this part, their viola-
tion maly result in the termination or
euspenslon of, or the refusal to grant or
continue payment with Federal funds.
(d) Governing body. (1) The facilit
must have a governing body, or des-
ignated persons functioning "as a gov-
erning body, that is legally responsible
for establishing and implementing poli-
cies regarding the management and op-

.eration of the facility; and

54M.7J

diem, leased, or any basis other than i
permanent employee any Indlvidua
who does not meet the reﬁmrem‘ents I
plaragraphs (0)(2) (1) and (1) of tills sec
tlon.

(4) Competency. A facility must no'
use any Individual who has'worked Ics'
than 4 months as a nurse aido In the
facility unless the Individual—

(1) Is a full-time employee In a Btate

approved training and competenc
evaluation program;
(I1) Has demonstrated compotenc-

through satisfactory participation In t
State-approved nurse aide training am
competency evaluation program o
competency evaluation program; or
(I11) Has been deemed or determine’

aéz) The governing body appoints the sompetent as provided In $483,150 (a

ministrator who lo- ]
[I) Licensed by the State where li-

cerllsing Is required; and

Responsible for management of

|
the tacility. o o

(e) Required training of nursing aides—
(1) De/lnillonj.

Licensed health professional means a
physician; physician assistant, nurse
practitioner; physical, speech, or occu-
pational therapist; physical or occupa-
tional therapy assistant; registered
professional nurse; licensed practical
nurse; or licensed or certified Boclal
worker. o

Nurse aide means any Individual pro-

viding nursing or nur3|n%_—related serv-
ices to residents In a facility who Is not
a licensed health professional, a req-
istered dietitian, or someone who vol-
unteers to provide such services with-
out pay.
(2) General rule. A facility muBt not
use any Individual working In the facil-
ity a@ @ nurse aide for more than 4
months, on a full-time basis, unless:

and (b).

(5) Regiistry.verification. Beforo allow
Ir]g an Individual to Berve as a nurs'
aide, a facth must receive rePIstr
verification that the Individual ha
met competency evaluation requin
ments unless—

(1) The Indlvidua) Is a full-time em
ployce In a training and competent"
evaluation program approved by th
Btate: or o

(IILThe Individual can prove that h
or she has recently successfully com
plcted a training and comPetency cval
uatlon program or compe enc¥ evalui-
tlon program approved by the Stat
and has not yet been Included In th
registry. Facilities must follow up |
ensure ‘that such an Individual actuull
hecomes registered.

(6) Multi-State registry verification. H<
fore allowing an Individual to serve u !l
a nurse aide, a facility must seek Infoi |
matlon from every State registr
tabllshed under sections 181 (e)(Z)XA) 0

()" That Individual Is competent to 1919(e)(2)(A) of the Act the facility ht

provide nursing and nursing related
services; and o

(IHKA) That Individual has completed
a training and competency evaluation
program, or a competency evaluation
program approved by the State as
meeting the requirements of $8483,151-
483.154 “of this part; or

lleves will ‘include information on th
Individual.

(7) Re(iuired retraining. If, since an in
dlvlidual’s most recent completion of .
training and competency evaluatim
program, there has been a conttnuou.
period of 24 consecutive months durlm
none of wl.lch the Individual provide-

(BJ That Individual has been deemed nursing or nursing-related services fo
or dete

( rmined competont as provided
in 1483.150 (a) and (b). ,

(3) Non-permanent employees. A facil-
ity must not use on a temporary, per

monetary compensation, the Indlvidua
muBt complete a new training and com
petency evaluation program or a nex
competency evaluation program,

403
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(8'_ Regular in-service education. Tho
facility must complete a performance
review of every nurse aide at least once
every 12 months, and must provide reg-
ular In-service education based on the
outcome of these reviews. The In-serv-
Ice training must—
(1) Be sufficient to ensure the con-
tinuing com[petence of nurse aides, but
must be no less than 12 hours per year;
(1) Address areas of weakness as de-
termined In nurse aides' performance
reviews and may address the special
needs of residents as determined by the
facility staff; and o
(1) For nurse aides providing serv-
ices to Individuals with cognitive Im-
pairments, aloo address the care of the
cognitively Impaired.
(gD Proficiency of Nurse aides. The fa-
cility must ensure that nurse aides are
able” to demonstrate competency In
skills and techniques necessary to care
for residents' needs, as [dentified
through resident assessments, and de-
scribed In the plan of care. -
(gB) Staff qualifications. (1) The facility
mu temFon on a full-time, Part_-nme
or consultant basis those professionals
necessary to carry out the provisions
of these requirements. )
(2) Professional, staff must be Ii-
censed. certified, or registered In ac-
cordance with appllcablo State laws.
(h_). Use of outside resources. (1) If the
facility does not em?loy. a qualified
professional person to furnish a specific
service to be provided by the facility,
the facility must have that service fur-
nished to residents b_¥_a person or agen-
cy outside the facility under an ar-
ranﬁement described in section 1861(w)
of the Act or an a?reement described In
pa(rzagraph (n)(2) of this section.

Arrangements os described In sec- (lv) File

tion 1861(w) of the Act or agreements
pertaining to services furnished by out-
side resources must specify In writing
that the facility assumes responsibility
for—

(I) Obtaining services that meet pro-
fessional otandards and principles that
apply to professionals providing serv-
ices In Buch a facility; and

[1)The timeliness of tho services.

1) Medical director. (1) The facility

must designate a physician to serve as
medical director,

42 CFR Ch. IV (10-1-94 EdIHon)

(
sible for— , ,

(I) Implementation of resident care
policies; and ]

(I1) The coordination of medical care
In the facilitgl. i

(J) Level B requirement; Laboratory
services. (1) The facility must provide
or obtain laboratory services to meet
the needB of Its residents. The facility
1b responsible for the quality and time-
liness of the services.
(12 If the facility provides Its own lab-
ora or¥ services, the BcrviccB must
meet the applicable requirements ror
laboratories specified In part 493 of this
chapter. o ]

(1) If the facility provides blood bank
and transfusion services, It must meet
the applicable requirements for labora-
tories specified In part 493 of this chap-
ter.

(1) 1f the laboratory chooses to refer
specimens for testing to another lab-
oratork/...the referral laboratory muBt
be certified In the appropriate Special-
ties and subspecialties of services In
accordance with the requirements of
part 493 of this chapter. .

gv) If the facility dooB not provide
laboratory services on site. It must
have an "agreement to obtain these
services from a laboratory that meets
the applicable requirements of part 493
of this chapter.

2) The facility must—

(I Provldo or'obtain laboratory serv-
ices only when ordered by the attend-
in ph%BIcIan' i ,

?II) romptly notify the attending
physlcan of tho findings; ] ,

(1) Assist the reSident in makmg
transportation arrangements to anc
from the source of service, If the resi-
dent needs aslstance; and o
In the resident's clinical
record laboratory reports that are
dated and contain the name and ad-
dress of the testing laboratory. _

(k) Radiology and other “diagnostic
services. (1J,The facility m ustéJ,rowde or
obtain radiology and other diagnostic

services to meet the needs of Its resi-

dents. The facility la responsible foe
the quality and timeliness of the serv-

(1) If the facility provides Its own di-

agnostic services, the eervicee rmu»
meet the applicable conditions of P**

2) The medical director Is respon-
I
I
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tIcIBatIon for hospitals contained in
§482.26 of this subchapter.

(1) If the facility does not provide Its

own diagnostic services, It must have

an agreement to obtain these services

from a Prowde_r or supplier that la ap-

EArOV'Ed 0 provide these services under
edicare.

2 The facility must—

a]!) Provide or obtain radlolo%y and
other diagnostic services only when or-
dered by the attendm_? physician;

(1), Promptly notify the attending
ph?/smanq the findings;, .

(1) Assist the resident in makmg
transportation arrangements to ant
from the source of service. If the resi-
dent needs assistance; and o

(lv) File In the resident's clinical
record smzned and dated reports of x-
ray and other diagnostic services.

a) Clinical records. (1) The facilit
must maintain clinical records on eac
resident In accordance with accepted
Erofessmnal standards and practices
hat are—

1RCompIete;

| ?Accurately documented;

I11) Readily accessible; and
lv) Systematically organized.
¢ 2) Clinical records must be retained
or—

(I% The period of time required by
State law; or

(I1) Five years from the date of dis-
charge when there b no requirement In
Staté law; or

(1) For a minor, three years after a
[aevsldent reaches legal age under State

ﬁ3)The facility must safeguard clini-
cal record Information agalnot loss, de-
struction, or unauthorized use;

(4) The facility must keep confiden-
tial all Information contained In the
resident's records, regardless of the
form or storage method of the records,
except when release Is required by -

ID. Transfer to another health care
nstitution;

(I Law;
OrdII) Third party payment contract;

dv) The resident.

5)Tho clinical record must contain—
[} Sufficient Information to Identify
resident;

eﬁWsA record of tho resident's assess-

(111) The plan of care and. Bervlc
provided; .
(lv) The results of any preadmlBsli
screening conducted by "the State; ai

v) Progress notes.

m) Disaster and emergency prepare
ness. (1) Tho facility must have detaill
written plans and procedures to me
all potential emergencies and dlsa
ters, such as fire, severe weather, ai
m|ssm% residents. .

(2) The facility must train all er
ployces In emergency procedures wht
they begin to work In the facility, pei
odlIcally review the procedures with e
Isting staff, and carry out unannounc<
staffdrills using thoSe procedures.

(n) Transfer agreement. (1) In accor
ance with section 1861(1) of the Act, tl
facility (other than a nursing facllll
which”Is located in a State on an |li
dlan reservation) must havo In effect
written transfer agreement with one <
more hospitals approved for partlclp:
tlon under the Medicare and Medical
Phrograms that reasonably assuri

(1) Residents will be transferred froi
the facility to the hospital, and ci
sured of timely admission to the ho:
pltal when transfer Is medlcaIIE/ appr<
prlatc as determined by the aftnndin
physician; and

(1) Medical and other Informatim
needed for care and treatment of resi
dents, and, when the transferring fad|
Ity deems It appropriate, for dctermln
Ing whether such residents can be adt
quately cared for In a less expenslv
setting than either the facility or th
hospital, will be exchanged between tin
Institutions.

gZ) The facility Is considered to hav>
a transfer agreement in effect If the In
cllity has attempted In good faith >
enter Into an agreement with a hos
?Ital sufficiently close to the fuelltt\
0 make transfer feasible.

(0& ?uqlity assessment and assurance
(1) acility must maintain a quality
assessment and assurance committer
consisting of-

1)The director of nursing services;

I1) A physician designated by the fa
cllity; and

(I,II,)[ At least 3 other members of the
fatility's staff
(2) The quality assessment and ussur
ance committee—
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(1) Meets at least quarterly to Iden-
tify Issues with respect to which qual-
ity assessment and assurance activities
are neceBsary; and

(11)  Develops and implements appro-

P.rlate plans of action to correct Identi-
ied quality deficiencies.

(3) A State or tho Secretary may not
require disclosure of the records of
such committee except In bo far o0s
such disclosure o related to the com-
pliance of such committee with the re-
quirements of this section.

(4) Good faith attempts by the com-
mittee to ldentify and correct quality
deficiencies will not be used as a basis
for sanctions.

(p) Disclosure of ownership. (1) The fa-
cility must comp& with the disclosure
requirements of $>120206 and 455.104 of
this chapter.

(2) The facility must provide written
notice to the State agency responsible
for licensing the facility at the time of
change. Ifa cha.nge oceurs In-

ti) Persons with an ownership or con-
trol Interest, as defined in 11420.201 and
455.101 of this chapter;

(I1) The officers, directors, agents, or
managing employees; o

ﬁ]lll) The corporation, association, or
other compan%/ responsible for the
management of the facility; or
(lv) The facility's administrator or
director of nursing.

(3} The notice specified In paragraﬁh
(p)(2) of this section must Include the
identity of each new individual or com-

pany.
[56 PR 48877, Sept. 28. 1901, as amended at 66

PR 48918, Sept. 20. 1991; 67 FR 7136, Feb. 28.
1992; 57 FR 43926, Sept. 23. 1992)

Subpart C —Preadmission Screen-
ing and Annual Review of
Mentally Il and Mentally Re-
tarded Individuals

SOURCE: 57 FR 56506, Nov. 30. 1992, unloBs
otherwise noted.

(483.100 Bull.

The  requirements of  $$483,100
through 483.130 governing the State's
responsibility for f)readm_lssmn screen-
ing and annual = resident review
(PASARR) of Individuals with mental

4z ere ch. iv pp. i-»4eaitw)

JlinesB and mental rotardatin
hased on section 1919(e)(7) of the' Act°**

$483,102 AppllcabllUy «ad d#fltiU

(@) _ This subpart applies to
screenmg or reviewing of all Inh*
uals with mental WInek® or men'tli*Ic.

tardatlon who _appIK‘ to or reslirti
Medicaid certified NPs regardlea!

the source of pa?/m ent for the NFu °
Ices, and regardless or the Indlvidu.7'
or resident’s known diagnoses !
a(Pt) Definitions. As used In this >k

(1) An individual is conr dered
havo a serious mental Illness (MI) ir
the Individual meets the following re
qulrements on diagnosis, level of im
palrment and duration of lliness;

(1) Diagnosis. The individual haa
major mental disorder dlagnosablt
under tho Diagnostic and Statistical
Manual of Mental Disorders. 3rd edi-
tion, revised In 1987. N

Incorporation of the 1987 edition of
the Diagnostic and Statistical Manual
of Mental Disorders, 3rd edition, was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 that govern
the use of Incorporation by reference.l

This mental disorder It - .

(A) A schizophrenic, mood, paranoid,
panic or other severe anxiety disorder;
somatoform disorder; personality dis-
order; other psychotic disorder; or an-
other mental disorder that may lead to
achronic disability; but .

B) Not a primary diagnosis of de-
mentia, including Alzheimer's dleeaae
or a related disorder, or a non-primary
diagnosis of dementia unless the pri-
mary diagnosis is a major mental dis-
order as defined In  paragraph
(b)«KD(A) of this Bectlon. .

[1) Level of Impairment, The disorder
results in functional limitations In
major life activities within ths p**t3

'The Diagnostic anil Statistical Manuallof
Mental Disorders Is available for In***0"®
at the Health Care Financing Administra-
tion. room 132. East High Rise Building, w®
Security Boulevard, Baltimore. Marylan .
at the Office of the Federal
700, 800 North Capitol St. NW.. w*“ hI"P |.

DC. Copies may_ be obtained fron ) ., .nl1 Of
lean Psychiatric e.eeoclatlon. Division »

Publications and Marketing. 1400 K
NW.. Washington. DC 20005.

§463.10

Financing AdmInWraHon. HHS

that would be appropriate

w «men ,ndividuaTB_  developmental
for e’y hdividua bypiea hag 4o
cof* of the following characters-

I***tcgJOD’: continuing or Intermittent

pos
,personal functioning. The In-

(A» "Various difficulty Intoract-
¥ fS|roDriately aﬁnd communicating
of BPELY with BIRBF PBFABAS; Haa a
«**£9 history of altercations, evic-
p0**1 nring foar of strangers, avoid-
SSJof interpersonal relationships and

~rial isolation; ,
!ﬁ égncentfa_tlon, Rerswten.ce, and
The Individual haa serious dif-
tTuX m sustammgé)f.o used atteﬂtﬁg‘n
FA b cnougn 1T pem ) e
Mntpletlon of tasks commonly found
maTwork aettings or In work-llke struc-
tured activities occurring In school or
aoms settings, manifests difficulties In
Concentration. Inability to complete
simple tasks within ‘an established
Ume period, makes frequent errors, or
requires assistance Ip the completion
of these tasks; and
C% Adaptation to change. Th' ndlvld-
ual has serious difficulty In ad-pting to
typical changes In circumstances asso-
clated with work, school, family, or so-
cial Interaction, manifests agitation,
exacerhated signs and symptoms asso-
ciated with the lliness, ‘or withdrawal
from the situation, or requires inter-
vention by the mental health or judi-
cial system.
(1Y Recent treatment. The treatment
history Indicates that the Individual
has experienced at least one of the fol-
lowing: o
(A) Ps%Ichlatrlc treatment more In-
tensive than outpatient care more than
once In the paet 2 years (e.g., partial
hospitalisation or Inpatient  hoe-
Mtalliatlon); or
(B) Within the last 2 years, due to the
msntol disorder, experienced an eﬁl-
«°4e of significant disruption to the
oormal living situation, for which sup-
f0™™seryices were required to main-
tain functioning at home, or in a resl-
treatment environment, or
tuon resulted In Intervention by hous-
7 or  enforcement officials.
In&Uv,duaI le considered to
nuuy Uemen la If he or she has a prl-
-7 alsgnoBIB_of dementia, as de-
‘cribed in” tho Diagnostic and Statls-

407

cra

tlcal Manual of Mental Disorders. 3i
edition, revised In 1987, or a. non-pr
mary diagnosis of dementia unless th
primary diagnosis Is a major menti
disorder as d _
(bgé;)(n(A) of this section.

defined In " paragrap

An Individual Ib considered

have mental retardation (MR) If he

Bhe has— . .
(I) A level of retardatlon(fmlld_ mo
e, Bevere or profound) described

the American Association on Menl
Retardation's Manual on Classlflcatli
In Mental Retardation %19tt3&. Incorp
ration by reference of the 1983 edltlc
of the American Association on Menl
Retardation's Manual on Classliflcatli
In Mental Retardation was aFEJproved i
the Director of the Federal Re

. ister
accordance with 5 U.S.C. 552(9.31) and
CFR part 61 that

(};overn the "use

Incorporations by reference;3or

gll) A related condition as defined '
$4

5.1009 of this chapter.

(57 FR 56506. Nov 30. 1992; 58 FR 25784.
28. 1993]

8483.104 State plan requirement.

As a condition of approval of
State plan, the State must operate
preadmission screening and anni
resident review program that mei
the requirements of 88483.100 throu

438.138.

8483.106 Basic rule.

(@)  Requirement. The State PASAI
Brogram muet requlre-
readmIBslon screening of all Indlv
uals with mental Iliness or mental
tardatlon who apply as new adinlBBli
to Medicaid NFb on or after January

1989;
‘2) Initial review, by April 1. 1990.

all current residents with mental

tardatlon or mental illness who <

*Tho American Association on Mental
tardatlon's Manual on Classification In M
tal Retardation Is available far Inspectlot
the Health Care Financing Admlnlstrali
Room 132, East High Rise Building, 6325
curlty Boulevard. Baltimore. Maryland, oi
the Office of the Fedoral Register Infori
tlon Center. Suite 700. 800 North Capitol
NW.. Washington. DC. Coplen may bo
tslned from tho American Association
Mental Retardation. 1719 Kalorama Rd., N
W ashington, DC 20009.



§463.130

(6) Self-monltorlng of nutritional
status;
(7) Self-help development such as
toileting, dressing, grooming, and eat-

in

((]8) Sensorimotor development, such
as_ambulation, positioning, transfer
skills, gross motor dexterity, visual
motor perception, fine motor dexterity,
eye-hand coordination, and extent to
which prosthetic, orthotic, corrective
or mechanical supportive devices can
Improve the Individual's functional ca-

acity: )

p. (9)¥peech and Iangua%e (communica-
tion) development, such aa expressive
language (verbal and nonverbalf, recep-
tive language Lverbal and nonverbal),
extent to which non-oral communica-
tion systems can improve the Individ-
ual's function capacity, auditory func-
tioning, and extent to which amplifi-
cation” devices (for example, hearing
aid) or a gro?ram,of amplification can
Improve the Individual's functional ca-
pacity; )

(10{ Social development, such as
Interpersonal skills, recreatlon-lelsure
skills, and relationships with others:

(11)' Academic/educational develop-
mke“t. Including functional learning
skills

(12) Independent living development
such as meal preparation, budgeting
and personal finances, survival skills,
mobility skills (orientation to the
neighborhood, town. city), laundry,
housekeeping, shopping, be.dmakm?,
care ofc!o_thln?, and orientation skills
(for Individuals with visual impair-
ments); *

(13) Vocational development, Includ-
in Eresentyocanonal skills;

?1 ) Affective development such aa In-
terests, and skills involved with ex-
pressing emotions, making Judgments
and making Independent declBlonB; and

(15) The presence of Identifiable
malada?nv.e.or inappropriate behaviors
of the Individual based on systematic
observation (Including, but not limited
to. the frequency and Intensity of Iden-
tified maladaptive or Inappropriate be-
haviors).

(¢c) 'Data interpretation—D The State

must ensure that a licensed psycholo-
(t].ISt. Identifies the Intellectual func-
ioning measurement of Individuals
with MR or a related condition.

42 CFR Ch. IV <10-1-94 Edition)

Based on the data compiled |

2
pa(ra)lgraph (b) of this section, the State
mental retardation authority, using
appropriate personnel, as designated by
the State, must validate that the Indi-
vidual has MR or Is a parson with a re-
lated condition and must determine
whether specialized services for mental
retardation are needed. In making this
determination, the State montal retar-
dation authority must make a quail-
tatlve Judgment on the extent to which
the person’s Btatus reflects, singly and
collectively, tho characteristics com-
monly associated with the need for spe-
cialized services, Including—

[) Inability to—

A) Take tare of the moBt personal
care needs; .

B) Understand simple commands;

C) Communicate basic needs and
wan .

(D) Be employed at a productive wage
level without systematic long term su-
pervision or support;

:
P ;

(B) Learn new ékijls without aggres-

sive and consistent tralnln?; o
(P) AppI%/ skills learned Tn a training
situation fo other environments or sefi-
tings without aggressive and consist-
ent training; _
Demonstrate behavior api)ro-
priate to the time, situation or place
without direct supervision; and

(H) Make decisions requiring In-
formed consent without extreme dif-
ficulty; ]

(1 Demonstration  of  severe
maladaptive behavior(s) that place the
person or others In Jeopardy to health
and Bafety; and , .

(1) Presence of other skill deficits or
specialized training needs that neces-
sitate the availability of trained MR
personnel, 24 hours per day, to teach
the person functional skills.

157 FR 56506, Nov. 30, 1992; 58 FR 25781, Apr.
28. 1993)

9463.138 Maintenance of cervices and
availability of FFP.

(a? Maintenance of services. If a NF
malls a 30 day notice of Its Intent to
transfer or discharge a resident, under
5483.12(a) of this chapter, the agency
may not terminate or reduce services
until—

(1) The expiration of the notice P6"
rlod; or

418
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ij) A subpart E appeal. If one haa
* filed, has been resolved.
,b) Availability of FFP. FFP IS avail-
ed for expenditures for services pro-
vided to Medicaid recipients during—
M) The 30 day notice period specified
In 148312(&) of this chapter; or

(2) During the period an appeal is In

progress.

Subpart D—Requirements That
Must Be Met by States and
State Agencies: Nurse Aide
Training and Competency
Evaluation

Bouses: 56 FR 48919, 8ept. 28, 1991, unions
otherwise noted.

§463.150 Deemed meeting of rwqulro-
mentc, waiver of requirements.

(a) A nurse aide is deemed to satisfy
the requirement of completing a train-
ing and compotency evaluation ap-
proved by the State” If he or she sutc-
cessfully” completed a tralnmgb and
competencgy_evaluatlon program before
July 1,1989 if— o ]
(I) The aide would have satisfied this
re%uwement [f— .

(I) At least 60 hours were substituted
for 75 hours In sections 1819(f)(2) and
1910(f)(3) of the Act. and
(Itg he individual haa mode up at
least the difference In the number of
hours In the Rrogra_m he or she com-
P.Ieted and 75 hours in supervised prac-
ical nurse aide training or in regular
(I)r}-servme nurse aide education;

(2) The Individual was found to be
competent (whether or not by the
State) after the completion of ‘nurse
%1ge training of at least 100 hours dura-
ion.

<) A State may— .
(1) Waive the requirement for an Indi-
vidual to complete a competency eval-
uation prolqram.approved by the State
«or any Individual who “can dem-
onstrate to tho satisfaction of the
stats that he or she has served as a
nurse aide at one or more facilities of
. * 8amo emplo%/,er In the state for at
east 24 consecutive months before De-
cember 19, 1989; or
nii™ Peem an Individual to have com-

Deiyf ft le traini d -
eIyncy Q#Q?Sa?iﬁ(ne prr%lgnrlgr% aanppr%(i/rgd
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evaluation

§463.151

b?/ the State If the Individual com-
pleted. before July 1, 1989, such a pro-
%ram that the Slate determines would
ave met the requirements for ap-
proval at the time It was offered.

[58 FR 48919, 8ept. 26, 1991; 56 FR 59331, Nov.
25. 1991)

(483.151 State review and approval of
nurse ajde training and competency
evaluation programs and com-
petency evaluation programa.

(a)  State review anti administration. (1]
The State— , )
(1) Must specify any nurse aide train-
ing and competency evaluation pro-
grams that the State approves os meet-
ing the requirements of 5483.152 and/or
competency evaluations programs that
the State approves as meeting the re-
quirements Ofﬁ483.154; and .

(11)  May choose to offer a nurse aide
training and competency evaluation
program that meets the requirements
of 5483.152 and/or a competency evalua-
tion program that meets the require-
ments of5483.154.

32) If the State does not choose to
offer a nurse aide training and com-
petency evaluation program or com-
petency evaluation program, the State
must review and approve or disapprove
nurse aide training and competency
evaluation programs and nurse aide
competency evaluation programs upon
request.

(3) The State survey agency must In
the course of all surveys, determine
whether the nurse aide  training and
competency evaluation requirements
of 5 83.75(e>§are met.

) Re%uirements for approval of pro-
grams. (1) Before the State approves a
nurse aide training and competency
evaluation program or competency
evaluation program, the State mustr—

(1) Determine whether the nuise aide
training and competency evaluation
program meets the course require-
ments of 55483.152: .

(11) Determine whether the nurso aide
competency evaluation program meets
the requirements or 5483.154; and .
(1) in_all reviews other than the Ini-
tial review, visit the entity providing
the program.

(2) The State may not approve a
nurse aide training and competency
program or competency
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evaluation program offered by or In a
facility which,” In the previous two
years—

(1) In the case 0f @ skilled nursing fa—

cility, has operated under a waiver
Krg(tigr Bectlon 1819(h)(4)(C)(IN(I1) or the

(1) In the cose of a nursing facility,
has operated under a waiver under sec-
tion 1919(b)(4)(C)(Il) of the Act that was
g_ranted on the Dbasis of a demonstra-
ion that tho facility la unable to pro-
vide nursing care required under sec-
tion 1919(b?(4)(C)(I) of the Act for a pe-
riod In excess of 48 hours per week;

(I11) Has been subject to an extended
(or partial extended) survey under sec-
tions 1819(g)(2)(B)(I) or 1919(g)(2)(B)(I)
of the Act;

(lv) Has been assessed a civil money
Rgrllgl(thy)(z (B)(j('efcrlble9d19 h (Izn)(A)(II)Secf“t(r)1n
i) or of the
Act of no% less than 45,60&;
(v) Has been subject to a

scribed in sections 1819(h

8111), 1819(h)(4), 1919th
919(h)(2)(A) (1). (1) or (Iv) of tho Act
(3) A State may not, until two
since the assessment of the penalty (or
penalties) has elapsed, approve a nurse
aide training and competency evalua-
tion program or competency evalua-
tion program offered by or In"a facility
that, within the two-year period begin-
ning October 1,1988—

(1) Had Its participation terminated
under title XVIII of the Act or under
tAhet State plan under title XI1X of the

L

(I1) Was subject to a denial of pay-
ment under title XVHI or title XIX;

(I11) Was assessed a civil money (Pen;
alty of not less than 45000 for defi-
ciencies In nursing facility standards;

(Iv) OPerated under temporary man-
agement appointed to oversee the oper-
ation of the faC|I|t¥ and to ensure the
health and safety of Its residents; or

(v) Pursuant to State action, was
closed or had Its residents transferred.

—
—_ro
o=
~— o
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(¢c)  Time frame for acting on a re%léest

for approval. The State must, within
days of the date of a request under
pa_ragra?h éa),(S_) of this section or re-
ceipt of additional information from
the requester—

(1) Advise the requester whether or

not the program has been approved; or

vised practical

42 CFR Ch. IV <10-1-94 Edition)

Request .additional
fo% the réhuestmg entity.
(d) Duration of approval. The Stau
may not grant approval of a nurse aid.
training and competency evaluation
program for a period ldnger than 2
years. A program muBt notify
State and the State must review that
program when there are substantive
changes made to that program within
the 2-yenr period.

(e) Withdrawal of approval. (1) Th,,
State must withdraw approval of a
nurse aide training and competency
evaluation program or nurse aide com-
petency evaluation program offered b
or in a facility described In paragrap
(b)(2) of this séction.

(2) The State may withdraw approval
of a nurse aide "training and com-
petency evaluation Prog.ram or nurse
aide competency evaluation program If
the State determines that any of the
a&pllcable requirements of $5483.152 or
483,154 are not mot by the program.

(3) The State must witharaw ap-
proval or a nurse aide training and

earstompetency evaluation program” or a

nurse aide ‘competency evaluation pro-
gram if the entity providing the pro-
gram refuses to permit unannounced
visits by the State.

(4) If a State withdraws approval of a
nurse aide training and competency
evaluation program or competency
evaluation program— .

(I) The State must notify the pro-
gram In writing, Indicating tho
reason(s) for withdrawal of approval of
the program.

(I.I‘)). Students who have started a
training ana comﬂetency evaluation
program from whic api)roval has been
withdrawn must be allowed to com-
plete the course.

5483.162 Requirements for approval of
a nurse aide training and com-
petency evaluation program.

(@) For a nurse aide training and
competency evaluation program to be
approved by the State. It must, at »
minimum—

(1) Consist of no less than 75 clock
hours oftramln?; ) .
(2) Include at Teast the subjects speci-
fied In paragraph (b) of this section;

(3) Include at least 16 hours of super-
training. Supervised

Information

Care Financing Administration, HHS

rtical training means training In a
Pforsitory or other Bettimff in "which
ma tralnee demonstrates knowledge

I P, L o, o e
regmtereé nurse or a licenced practical
fic* hh
i] Ensure'that-
_(t) students do not Eerform any serv-
ices for which they have not trained
Ad beon found proficient by the In-

*tructor; and

EF163.15

(I11) ~ Safety/emergency procedures
eluding the Heimlich maneuver;

(Iv) Promoting residents' Indcpenc
cnee; and ) )

(v) Respecting residents’ rights.

2) Basic nursing oklliB; )
I(Taklng and recording vital signs;
[1) Measuring and recording helgl
and weight; .

(I11) Caring for the residents’ envlror

ment; o
(Iv) Recognizing abnormal changes |

(1) Students who are providing serv- body functioningqand tho Importance t

ices to residents are under the general
jupcrvislon of a licensed nurse or a reg-

istgred nurso;

reporting such changes to a supervlso

and , )
(v) Coring for residents when death |

Meet the following requirements Imminent.

for instructors who train nurse aides;

(I) The training of nurse aides must
be performed by or under the general
supervision of a registered nurse who
possesses a minimum of 2 years of
nursing experience, at least I year of
which must be in the provision of long
term care facility services;

(I) Instructors must have completed
e course In teaching adults or have ex-
perience In teaching adults or super-
vising nurso aides;

(I.IISJ In a facility-based program, the
training of nursé aides may be per-
formed under the general supervision
or the director of nursing for the facil-
ity who Is prohibited from performing
the actual training; and

(lv) Other personnel IVom tho health
professions may supplement the In-
structor, Including, but not limited to.
registered nurses, licensed practical/vo-
cational nurses, pharmacists, dieti-
tians, social workers, sanitarians, fire
safety experts, nursing home adminis-
trators, gerontologists, psychologists,
phg(slcal and occupational "therapists,
activities specialists, speeqh/languafq]e/
hearing theraF|sts, and resident rights
experts. Supplemental personnel must
have at least 1 year of experience In
their fields;

(3) Personal care ekllle. Including
but not limited to-
|I] Bathing; .
| )Groommg. Including mouth car*
[11) Dressing;
Iv) Toileting; .
| v) Assisting with eating and hydre
tlon:
v[} Proper feeding techniques;
vil) Skin care; and
vill) Tranofera,

rnln’v?. .
(4) Mental health and social servlc
needs; .
(I) Modifying alde’8 behavior In re
sponse to reeldents' behavior;

(1) Awareness of developments
tasks associated with the aging proc
ess;

(I1) How to respond to resident he
havlor; ] .

(lv) Allowing the resident to mak<
Pers.onal choices, providing and rein
orcing other behavior consistent will
the resident's dignity; and .

(v) Using the resident's family as |
source ofemotlonallsui)port. .

(5) Care of cognitively Impaired real
dents; ) ) )

(I) Techniques Tor addressing _tin
unique needs and behaviors of Individ
ual with dementia (Alzheimer's am

positioning, an
tu

6 Contain competency evaluation others);

pli(ﬁcedures specified in 5483.154.

(1) Communicating with cognitive!*

The curriculum of the nurse aide ImPaired residents;

Gaining program must Include—

U) At least a total of 16 hours of
“elin* In the following areas prior to
xny direct contact with a resident:

II8COMmUNICatlon and ,nterreonal

@ Infection control;

(111) Understanding the behavior ¢
cognitively Impaired residents;

(qv) Appropriate responses to the be
havlor of cognitively Impulred real
dents; and .

(v) Methods of reducing the effects Ol
cognitive Impairments.
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6) Basic reBtoratlve services:

[) Training the resident In self care
according to the resident's abilities;

(1) Use of assistive devices in trans-
ferring. ambulation, eating, and dress-

ing;

Hi) Maintenance of range of motion;

Iv) Proper turning and positioning in
bed and chair; o
v' Bowel and bladder training; and
vl) Cara and use of prosthetic and
orthotic devices.

(7) Residents' Rights.

(1) Providing privacy and mainte-
nance of confidentiality; .

(I1) Promoting tho residents’ right to
make personal choices to accommodate
their needs; . .

(1) Giving assistance In resolving
grievances and disputes; ,

(iv) Providing needed assistance In
getting to and participating In resident
and family groups and other activities;

(v) Maintaining care and security of
residents' personal possessions;

(vl) Promoting the resident's right to
be Ree from abuse, mlelreatmeut. and
neglect and the need to report any in-
stances of such treatment to appro-
priate facility staff;

(vil) Avoiding the need for restraints
In‘accordance with current professional
standards. =

(¢)  Prohibition of charges. (1) No
nurse aide who Is employed by, or who
has received an offer of employment
from, a facility on th) date on which
the aide begins a nurse aldo training
and comﬁetency evaluation program
may be charged for any portion of the
Bro ram (Including any fees for text-

0oks or other required course mate-
rials). o
(2)"1f an Individual who Is not em-
ployed, or does not have an offer to be
employed, as a nurse aide becomes em-
ployed by, or receives an offer of em-
ployment from, a facility not later
than 12 months after completing a
nurso aide training and competency
evaluation program, the State must
provide for the reimbursement of cobls
incurred In completing the program on
a pro rata basis during the period In
which the Individual Is employed as a
nurse aide.

42 CFR Ch. IV (10-1-94 Edition)

(483.164 Nurse aide competency eval-
uation.

(a) Notification to Individual. The
State must advise In advance any Indi-
vidual who takes the comﬂetency eval-
uatlon that a record of the successful
completion of the evaluation will be In-
cluded In the State'B nurse aid reg-
istry.
(b% Content of the competency evalua-
tion program—1) Written or oral exami-
nations. The competency evaluation
must—

(1) Allow an aldo to choose hetween a
written and an oral examination;

(I1) Addreas each course requirement
specified In f483.152(h);

(111) Be developed from a pool of test
questions, only a portion of which is
used In any one examination; .

(iv) Use'a system that prevents dis-
closure of hoth the pool of questions
and the Individual competency evalua-
tions; and

(v) 1t ora), must be read from a pre-
pared text In a neutral manner. ,

(2) Demonstration of skills. The skills
demonstration must consist of a dem-
onstration of randomly selected Items
drawn from a pool consisting of the
tasks generally performed by nurse
aides. This pool of skills must Include
all of the personal care ekllls listed In
1483.162(0b)(3).

(¢c) Administration of the competency
evaluation, tl) The c_or_n?etency exam-
ination must be administered and eval-
uated onl b¥—_

1) The State directly; or )

11) A State approved entity which Is
neither a skilled nursing facility that
participates In Medicare nor a nursing
facility that participates In Medicaid.

(2) No nurse aide who is employed hy.
or who has received an offer of employ-
ment from, a facility on the date on
which the aide begins a nurse aldo com-
petency evaluation program may be
charged for any portion of the "pro-

ram. -

g &T If an Individual who Is not em-
ployed. or does not have an offer to be
employed, os a nurse aide becomes eml
ployed by. or rc-mves an offer of em-
ployment from, a facility not lat«r
than 12 months after completm% *
nurse aide competency evaluation Pre_
gram, the State must Frowde for th

reimbursement of cohlb Incurred

mo
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completing the program on a pro rata
Qasis during the period In which the In-
dividual ibemployed as a nurse aide.
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(1) Of the areas which he or she; di]
not pass; and
(IIE That he or she has at least tlircj

(4) The skills demonstration part OfOpgortunities to take the evaluation.

the evaluation must be—

(I) performed In a facility or labora-
tory setting comparable to the setting
In which tho Individual will function as
anurse aide; and

(1) Administered and evaluated by a
registered nurse with at least one
year's experience In providing care for
the elderly or the chronically W ofany

age.

g(d) Facility proctorlng of the
petency evaluation. (1) The competency
evaluation may, at the nurse aide's OF-
tion, be conducted at the facility In
which the nurse aldo Ib or will be em-
Floyed unless the facility is described
n 5483.161(b)(2). .

(2) The State may permit the com-
Petency evaluation to be proctorod by
auhtK personnel If the State finds
that the procedure adopted by tho fa-
C|I|tly assures that the competency
evaluation program— .

I? Issecure from tampering;

[I) Is standardized and scored by a
testing, educational, or other organiza-
tion apﬁ)rove_d by the Stato; and =

(1) Requires no scoring by facility
personnel. .

(3) The Btate must retract the right
to prvctor nurse aide competency eval-
uations_ from facilities In which the
Bute finds any evidence of Improprl-
E)ty. Inc_ludmgf evidence of tampering
y facility staff.

(0)  Successful completion of the com-
Betency evaluation ﬁrogram. (1) Th

ute ‘must esUbllsh a standard for
satisfactory completion of the tom-
peUncy evaluation. To complete the
competency evaluation successfully an
Individual ‘must pass both the written
ororal examination and tho skills dem-
onstration.
nrl« A record °t successful completion
in-i . ~ropetency evaluation must be

ided n [F8E5d i Ben O S0 BAIATY R
compé’te r{§ Individual Is round to be

DeiM,~ntUCC.e>sf ut co,npletlon of the com-
Program. (1) If the In-

tlon isti.f06! not comPieto tho cvalua-
be advlied” the ,nd,vIUU‘ll must

W)

com-

(2) The State may Impose a max
mum uFon the number of times an ii
dividual upon the number of timeB n
Individual may attempt to complel
tho competency evaluation euccesi
fully, but tho maximum may be no le:
than three.

(483.166 Registry of ourse aides.

(@)  Establishment of registry. Tito Stat
must establish and maintain a reglstr
of nurse aides that meets the requin
ment of this soctlon. Tho registry—

gll) Must Include as a minimum th

Information contained In paragraph <
of thlo section: .

(2) Must be sufficiently accessible t
meet the needs of the Ipu lic and healt
care providers promﬁty; .

3 May Include homo health aide
who have successfully completed
home hoalth aide competency evalua
tlon program approved by the Stato |
home health aides are differentiate
from nurso aidos; and

(4} Must provide that any response t-
an Inquiry that Includesa finding o
abuse, neglect, or misappropriation o
property also Include any statemen
disputing tho fmdmg made by th<
nurse aide, as provided under " para
graph (cMIXIx) of this Bectlon. .

b Registry operation. (1) The Stati
mrj contract tho dally operation an<
maintenance of the registry to a non
Stato entity. However, the Stale muu>
maintain accountability for overall op

erallon of the re(tustry and compliant
with these regulafions.

(2) Only the Stato survey and cerllfl
cation agency may p on the rcg
Istry findings of abuse neglect, or mis
appropriation of property. = L

(3) Hie State must determine whichl
Individuals who (i) have su.cc.essfull?/l
completed a nurse aide training aml]
competency evaluation program oi
nuise aide competency evaluation pro
?ram; (I1) have been deemed os meetmg
hese requirements, or (1) have hud]
theao requirements waived by the
State do not qualify to remain on the
registry because they have performed
no nursing or nursing related services
for a period of 21 consecutive months
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(4) The State may not impoae an
chargceB related to registration on Indi-
viduals listed in the registry.

(5) The State must provide Informa-
tion on the registry promptlﬁ/. _

<() Registry Content. (1) (The registry
must contain at least the following in-
formation on each Individual who has
successfully completed a nurse aide
training and competency evaluation
program which meets the requirements
of 1483.152 or a competency ovaluatlon
which meets the requirements of
1483.154 and has been found by the
State to be compotent to function as a
nurse aide or who may function as a
nurse aide because of meeting criteria
in 1483.150:
<I{The Individual's full name. .
(1) Information necessary to identify
each individual; S .

(ill) The date the'individual becar.id
eligible for placement in the registry
through successfully completing a
nurse aide training” and competency
evaluation program or competency
evaluation ro?ram or by meeting the
re(iuwem ents ot {483.150; and
(lv) Tho following information on any
finding by the State survey agency of
abuse, neglect, or ,rnjsap?roprlatmn of
property by the individual; .

(A) Documentation of the State's in-
vestigation, Including the nature of the
allegation and the evidence that led
the State to conclude that the allega-
tion was valid; . i
.(B.J The date of the hearing, If the in-
dividual chose to have one, and its out-
come: and o

(C) A statement by the individual

disputin? the allegation, if he or she
chooses to make one; and
(D) This Information must be In-

cluded In the registry within 10 work-
ing days of the finding and must re-
main In the roglBtry permanently, un-
less tho finding was made in error, the
ndividual was found not guilty In a
court of law, or the State Is notifisd of
the individual's death. .
(2) The registry must remove entries

for Individuals who™ havo performed no
nursing or nursing-related services for
a period of 24 consecutive months, un-
less the Individual's reg;stry entr%/ In-
cludes documented findings of abuse
netglect, or misappropriation of prop-
erty.
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(d)  Disclosure of information. The
State must—

él) Disclose all of the Information in
(483.156(c)(1) (ill) and (lv) to all re-
questers and may disclose additional
Information it deémB necessary; and

FZ) Promptly provide individuals with
all Information contalnod In the reg-
istry on them when adverse findings
are placed on tho registry and upon re-
quest. Individuals on the registry must
have sufficient opportunity to correct
any misstatements or [Inaccuracies
contained in the registry.

(S6 FR 40*18. Sept. 26. 1981; SC FR 69331, Nov
24, 1881]

1483.158 FFP for nurse aide (raining
and competency evaluation.

(a) State expenditures for nurse aide
training and competency evaluation
programs and competency evaluation
Erograms are administrative costs.
hey are matched as indicated In
[-..116(b)(8) of thIB chapter.

(b) FFP is available for State expend-
itures associated with nurso aide train-
ing and competency evaluation pro-
grams and competency evaluation pro-
grams only for—

't(l) Nurse aides employed by a facil-
ity;

(2) Nurse aides who have an offer of
employment from a facility;

(3) Nurse aides who become employed
by a facility not later than 12 months
aRer completing a nurse aide training
and competency evaluation program or
competency evaluation program; or

(4) Nurse aides who receive an offer of
employment from a facility not later
tnan 12 monthB after completing a
nurse aide I/ainlng and competency
evaluation program or competency
evaluation program.
E—Appeals of Dis-
Transfers, and
Preadmission Screening and
Annual Resident Review
(PASARR) Determinations

Subpart
charges,

IRCE: 57 FR 56514. Nov. 30. 1882. unleM
wise noled.
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*¥53.200 Basis.

IIThis subpart implements sect}ons
ill«e)(3). 1819(0(3). 1919(e)(3). 1918(f)(3),
Lotk att eI 11506

(483-103 Definitions.

For purposes of thIB subpart and sub-
norts B and ( —

Discharge | eans movement from an
sntlty that, ..rticipatoo In Medlcaro as

skilled nursing facility, a Medicare
certified distinct part, an entity that
Parlt[mpates in Medicaid as a nursing
acility, or s Medicaid certified dis-
tinct part to a nonlnstltutional sotting
when tho dlschargmq facility ceaseB to
be legally responsible for the care of
the resident. .

Individual means an Individual or any
legal representative or the Individual.

Resident means a resident of a SNF or
NF or any legal representative of the
reddert.

Transfer means movement from an
entity that participates In Medicare as
s skilled nursing facility, a Medicare
certified distinct part, an entity that
?arlt[mpates In Medicaid aa a nursing
acility or a Medicaid certified distinct
part to another institutional setting
when tho legal responsibility for the
care of the resident changes from the
transferring facility to the receiving
facility.

1483.X04 Provision or a hearing and
appeal system.

(@) Each State must provide a system

for:

(1RA resident of a SNF ora NF to ap-
peal a notice from the SNF or NF of In-
tent to discharge or transfer the resi-
dent;and

(2) An Individual who has been ad-
versely affected by any PASARR deter-
mination made by the State In the con-
text of either a preadmission screening
oran annual resident review under Bub-
part C of part 483 to appeal that deter-
mination.

tbl) The State muBt provide an ap-
peals system that meets the require-

ments of this eubpart, (483.12 of this
Part, and part 431 BUbp&rt E of this
chapter.

Iw FR (6506, Nov. 30. 1992; 58 FR 25784. Apr,
».1993)
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(483.206 . Transfers, discharges and re-
locations subject to sppea).

(a) “Facility' means a certified en-
tity, either a Medicare SNF ora Medic-
aid NF (see ((483.5 and 483.12(a)(1)).

(b) A resident has appeal rights when
he or she Is transferred from—

(1) A certified bed Into a noncertlfled
bed; and ) ,

(2) A bed In a certifl-4 enﬂtgl to a bed
In an entity which Is ( rtlfled as a dif-
ferent provider. .

(¢c) A resident has no appeal rights
when ho or she la moved from one bed
In the certified entity to another bed In
the same certified entity.

Subpart* F-H—Reserved)

Subpart I—Conditions ol Participa-
tion lor Intermediate Care Fa-
lhe Re-

cilities for Menially

tarded

Source: 53 FR 20496, June 3. 1988. Roilceig-
nated at 56 FR 48918. Sept 26. 1991.

(483.400 Basis and purpose.

This subpart Implements section 1905
gc) and (dﬁ) of the Act which gives the
ec.retar%l authority to prescribe regu-
lations for Intermediate care facility
services In facilities for the mentally
retarded or persons with related condi-

tions.

(483.40s Relationship to other IUIS

regulations.

In addition to compliance with the
regulations set forth In this subpart.
facilities are obliged to meet the appli-
cable provisions of other H1IS regula-
tions, Including but not limited to
those pertaining to nondiscrimination
on_the basis of race, color, or national
origin (45 CFR Part 80). nondlBcrimIna-
tlon on the basis of handicap (45 CFR
Part s4), nondiscrimination on the
basis of age (45 CFR Part 91), protec-
tion of human subjects of research (s
CFR Part 46), and fraud and abuse 142
CFR Port 4s5). Although those regula-
tions are not In themselves considered
conditions of participation under this
Part, their violation may result In the
termination or suspension of, or tho re-
fusal to grant or continue. Federal fi-
nancial assistance.

.to*
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0483,410 Condition of participation:
Governing hody and management.

(a) standard: Governing bodg. The fa-

cility must identify an individual or
Individuals to constitute the governing
body of the facility. Tho governing
body munt-

i) Exercise dg_eneral policy, budget.
and operating direction over the facil-
ity;

(2) Sot the qualifications (in addition
to thOBe already set by State law, if
any) for tho administrator of the facil-
ity;and

(3,]_Appoint the administrator of the
facility.

(b) standard: Compliance with Federal,
State, and local laws. The facility must
be in compliance with all applicable
Frovmons of Federal, Stato and local
aws, regulations and codeB pertaining
to herlth. safety, and sanitation.

(c) standard: Client records. (1) The fa-
cility must develop and maintain a rec-
ordkeeping system that includes a sep-
arate record for each client and that
documents the client's health care, ac-
tive treatment, social Information, and
protection of the client's rights.

(2) The facility must keep confiden-
tial all information contained in the
clients' records, regardless of the form
or storage method of the records.

(3) The facility muBt develop and im -
plement policies and procedures gov-
erning the release of any client infor-
mation, Including consents necessary
from the client, or parents (if the cli-
entisa minor)or legal guardian.

(4) Any Individual who makes an
entry in a client's record must make it
legibly, date it, and sign it.

5) The facility must provide a legend
to exlplam any symhbol or abbreviation
used In acllont's’record. .

(6) The facility must provide each
Identified residential living unit with
apprOJJrlate aspects of each client's
record.

(d) standard: Services provided under
agreements with outside sources. (1) If a
sorvice required under this subpart Ib
not provided directly, the facility must
havo a written agreement with an out-
eIdo_pro%ram, resource, or service to
furnish the necessary service, Including
emergency nnd other health core.

(2) The agreement must—

42 CFR Ch. IV (10-1-94 Edition)

(i) ~ Contain the responsibilities, (Unc-

tions, obgectives, and other terms
agreed to by both ﬂarnes: and
(1)~ Provldo that tho facility s ro-

sponsible for assuring that the outside
services meet the standards for quality
of services contained in this subpart.

.(33) The facility must assure that out-
s||.e tservmes meet tho needs of each
client.

(4) If living quarters ore not provided
In"a facility owned by the ICF/MR, the
ICF/MR remains directly responsible
for the standards relating to physical
environment that are specified in
(483.470 (a) through (g), (j) and (k).

(e)  standard: Licensure. The facility
must be licensed under applicable
Stato and local law.

LSS FR 2049. June 3, 1968 Redesignated at 66
R 48916, Sept. 26, 1991, and amended at 67
FR 43926, Sept. 23. 1992)

1483,420 Conditjon
Client protections.

(a) _standard: Protection of clients’
rights. The facility must ensure the
r!?,hts of all clients. Therefore, the fa-
cility must— .

(1) Inform each client, ﬁJarent (If the
client is a minor), or legal guardian, of
the client's rights and the rules of the
facility: _ _

(2) Inform each client, parent (if the
client is a mmor(}! or legal guardian, of
the client's medical condition, devel-
opmental c.nd behavioral status, at-
tendant risks of treatment, and of the
right to refose treatment; o

_?3) Allow and encourage Individual
clients to sxerclBe their rights os cli-
ents of the facility, and as citizens of
the United States, including the nght
to file complaints, and the right to due
process: o .

(4) Allow Individual clients to man-
age their financial affairs and teach
them to do so to the extent of their ca-
pabilities; .
~(5) Ensure that clients ore not sub-
jected to physical, verbal. Bexuai or
ps¥cholog|cal abuse or punishment;

(6) Ensure that clients are free from
unnecessary drugs and physical re-
straints nnd are provided acfive treat-
ment to reduce dependency on drugs
and physical restraints: .

(7) Provide each client with the op-
portunity for personal privacy and cn-

of participation:

426
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»ure privacy during treatment and care
Ofgersonal needs;

(8) Ensure that clients are not com-
piled to perform services for the facil-
ity and ensure that clients who do
work for tho facility are compensated
(or their efforts af prevailing wages
ind commensurate with their abilities;

(9) Ensure clients the opportunity to
communicate, associate and meet pri-
vately with Individuals of their choice,
gad to send and receive unopened mall;

(10) Ensure that clients have access
to telephonoB with privacy for Incom-
ing and outgoing local and long dis-
tance calls except as contraindicated
by factors identitied within their indi-
vidual program plans; )

(11) Ensure clients the opportunity to
participate In social, religious, and
community grouLJ activities;

(12) Ensure that clients have the
right to retain and use appropriate per-
sonal Rossessmns.and clothing, and en-
sure that each client Is dressed In hiB
orherown clothing each day; and

(13) Permit a hushand and wife who
both reside In the facility to share a
room.

(b‘_Standard: Client finances. (1) The
facility must establish and maintain a
system that—

(1) Assures a full and comPIete ac-
counting or clients' personal funds en-
trusted to the facility on behalf of cli-
ents; and o

(I}~ Precludes an_?/. commingling of
client funds with facility funds or with
the funds of any person other than an-
other client. ) .

(2) The client's financial record must
ke available on request to the client,
Parents (If the client is a minor) or
egal guardian.

?C) Standard: Communication with cli-
ents. parents, and guardians. The facil-
ity must— L

f(1) Promote participation of parents
(If the client 'Is a minor) and legal
guardians In the process of providing
active treatment to a client unless
their participation is unobtainable or
Inappropriate; o ,

(2) Answer communications from cli-
ents’ families and friends promptly and
*PProprlately; S .

(3) Promote visits by individuals with
* relationship to tho client (Buch as
lemlly. close friends, legal guardians

5483.420

and advoc&teB) at any reasonable hour,
without prior notice, consistent with
the right of that cllent'a and other cli-
ents' privacy, unless the Interdiscipli-
nary team determines that the visit
would not bo appropriate;

(4) Promote vlalts by parents or
guardians to any area of the facility
that provides direct client care serv-
ices to the client, consistent with the
right of that client's and other clients’
privacy:

(5) Promote frequent and Informal
leaveB from the facility for visits, tripe,
orvacati(_)ns; and )

(6) Notify promptly the client's par-
ents or guardian of any significant in-
cidents, or changes In the client's con-
dition Including, but not limited to, se-
rlouB Illness, accident, death, abuse, or
unauthorized absence.

(d) standard: Staff treatment of clients.
(1) The facility must develop and im-
plement writtén policies and proce-
dures that prohibit mistreatment, ne-
glect or abuse oi the client.

@ Staff of the facility muBt not use
th.smal, verbal, sexual jr psycho-
ogical abuse or punishment.

el) Staff must not punish a client by
withholding food or hydration that
aqntnbutes to a nutritionally adequate

let.

(ill) The facility must prohibit the
employment of Individuals with a con-
viction or prior employment history of
child or client abuse, neglect or mis-
treatment.

[2) The facility must ensuro that all
allegations of mistreatment, neglect or
abuse, as well as injuries of unknown
source, are reported Immediately to
the administrator or to other officials
in accordance with State law through
established procedures. .

(3) The facility must have evidence
that all alleged violations are thor-
oughly investigated and must prevent
further potential abuse while the Inves-
tigation Iv In progrer"

(4) The results of all investigations
must be reported to tho administrator
or designated representative or lo
other officials In accordance with
State law within five working days of
the Incident and, If the alleged viola-
tion Is verified. Appropriate corrective
action must be taken.

497
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1463.430 Condition
Facility staffing.

(a) Standard: Qualified mental retarda-
tion professional. Each client’s active
treatm enté)rogram must be Integrated,
coordinated and monltorod by a quali-
fied mental retardation professional

(ﬂ Has at least one year of experi-
ence worlrlng directly” with persons
with mental retardation or other devel-
opmental disabilities: and

E%} Is one of the following:

of participation:

A doctor of medicine or osteop-

ath;i. .

M1) A registered nurse.

1) Anindividual who holds at least
a bachelor's degree in a professional

—
—
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tlonal therapist by the American Occu.
patlonal Thera?y Association or é&n
othercomgarab e body.

To be designated as an occupy,
tlonal therapy assistant, an individual
must be eligible for certification as a
certified occupational therapy assist-
ant by the American Occupational
TherglpybAssouatlon or another com-

arable body. = ,
p(III) To %% designated as a Bhyswal
therapist, an Individual must be ellgj.
ble for certification aa a physical ther-
apist by the American Physical Ther-
apy Association or another comparable

bo(?\)//) To be designated as a physical
therai).y_asswtant, an Individual must
be eligible for registration by the

Care Financing Administration, HHS

.Juj xo bo designated as a profes-
lonal dietitian, an Individual must bo
! ivible for registration by the Amer-
«"JJ), Dietetics Association.

ix) To be designated aa a human serv-
ice, professional an Individual must
wve at least a bachelor's dcgreo In a
human services H IF (Including, but

limited n:__amf@m&m_epmla Btiu-
Y*tlon. rehaliikitation tourwseling, amd

*<) If°the client's Individual program
Dim is being successfully Implemented
bffaclllty staff, professional program
...it meeting the qualifications of
mrsgraph (b)%e) (1) through (x) of this
action are not required—

(A) ExcePtfqrqualmed mental retar-
dation professionals:

by the facility In the followin .
mum ratios of direct caro staff to cli-

$463,430

staff are not required to pcrform'sup-
port services to the extent that these
duties interfere with the exorcise of
their primary direct client care duties.
(d) ~ Standard: Direct care (residenti
Livtng unit] staff. (lngho facility must
provide sufficient direct care staff to
manage and supervise clionts In ac-
c?rdance with their Individual program
plans. _

(2) Direct care staff are defined as the
present on-duty staff calculated over

all shifts In a 24-hour period for euch
defined residential living unit.

(3) Direct care Btaff must be provided
mini

nts:
() For each defined residential living

category specified in paragraph (bX6)
of thiB section. .

(b) Standard: Professional program
services. (1) Each client muBt receive
the professional program services need-

) Except for the requirements or
paragraph (bX2) of this section con-
ouning the facility's provision of
woogh qualified professional program

unit serving children under the age ol
12, severely and profoundly retarded
clients, clients with severe physical
disabilities, or clients who are aggros
slve. assaultive, or security risks, or

American Physical Therapy Associa-
tion or be a graduate of a two year col-
lege-level Brog(am aﬁproved by the
American Physical Therapy Associa-
tion or another comparable body.

ed to Implement the active treatment
program defined by each client's indi-
vidual Program plan. Professional pro-
gram Btaff must work directly with cli-
ents and with paraprofesslonal, non-
professional and other professional pro-
gram staffwho work with clients.

(2) The facility must have available

enough qualified professional staff to

. Eroved.by the Council on Social Work
carry out and rponltor the various pro-  Equycation or another comparable body:
fessional interventions in accordance

with the Btated goals and objectives of  °'(g) Hold a Bachelor of Social Work

every Individual program plan, degree from a college or university so-

(3) Professional program staff must credited or approved by the Council on
participate as members of the Inter- gocial Work Education or anotbtr

disciplinary team In relevant aspects .;mnaraple bo
of the active treatment process. mﬁl ?o be gj%'signated as a sFeech-
language pathologist or audlologlst, an

(4t)' Pro1‘tess|onal prpgramt ?ftadff mlust

participate in on-going staff develop- " -
In?ﬁ{\jlduaéemgﬁbible for a Certificate

Clinical Competence In Speech-Lan-

ment and training In both formal and
Informal settings with other profes-
sional, paraprofesslonal, and nonprofes-  guago Pathology or Audlology granted
sl Egrdl s&affmombers. y the American Speech-Langc***-
) rofessional” program staff must Hearing Association 0r another com-
be licensed, certified, or registered, as bl vodv: or
applicable, to provide professional ®MPT WY y’tﬂg_ educational require*
n um lor certification and be In tM

services by "he State In which he or
she practices. Those professional pro- process of accumulating the supervia*
experience required forcertification.

(v) To be designated as a pSycholo-
gist, an Individual must have at’leasts
master's degree in psychology from so

acf\;f)dl%%d %Ceho&lz'signated as a social

worker, an Individual muBt—
A) Hold a.glraduate degree Prom s
school of social work accredited or ap-

gram staff who do not fall under the Ju-

of

stafT, and . .

?{5 Unless otherwise sp_emf_led by
State licensure and certification re-
quirtmente.

who manifest severely
peychotlc-llke behavior, "tho staff to
client ratio Is 1to 3.2.

hyperactive or

Standard: Facility staffing. (1) The (I1) For each defined residential liv-

(c
thItY must not depend upon clients
er volunteers to perform direct care
eenicea for the facility. . .

It) There must be responsible direct
ova staff on duty and awake on a 24-
hour basis, when clients are present, to
take prompt, aPpro riate action in
coat of Injury, IllneBS, fire or other
tovtrgency. In each defined residential
Ilvmgcqmthousmg— o
«(l) Clients for whom a physician has
ordered a medical care plan;

(I) Clients who are
assaultive or security risks;

1) More than 16 clients; or

I*g_ Fewer than 16 clients within a
multi-unit building. ) )

(3)  There must be a responsible direct
*are suif person on duty on a 24 hour
“esix (when cllentB are present) to re-

to Ingunes and symptoms of 111-
m* and fo handle émergencies, In

koiulng—ned ~e8ltlent,B, living

aggressive,

unit
for whom & physician has

ing unit servm? moderately rotarded
%fllents, the staff to client ratio Is 1to

(I11) For each donned residential llv
unit serving clients who function

In
wfthn the range of mild retardation,
the staff to client ratio Is 1to 6.4.

(4) When there are no clients present

In the living unit, a responsible staff
member must be available by tele
phone.

(e) Standard: Staff training program

(1) The facility must provide each em
ployee
training that enables the employee to
perform hlB or her duties effectively,
efficiently, and competently.

with Inltinl and continuing

(2) For employees who work with cli-

ents, training must focus on skills and
competencies directed toward clients’
dev&alopmental, behavioral, and health
needs.

(3) Staff must be able to demonstrate

the skills and techniques necessary to
administer

Interventions to manugc

risdiction of State licensure, certifi-  “"(y|[j) To be designated os a Pro'ff mi amedical care plan;, the Inappropriate behavior of clients.
cation. or registration requirements, sjonal recreation staff member. ani* B wr ue not aggresswe. (4) Staff must be able to demonstrate
specified In J483.410(h), must meet the dividual must have a bachelor's deft* dm oi or8ecurlty risks; an the skills and techniques necessary to
foIIowian qualifications: In recreation or In a specialty anw () TTtenorfewerclients, ~ implement tho Individual program

I 0 be designated as an occupa- gych aa art, dance, music O phy*1 cum «,! must grov,lde sufri-  plans for each client for whom they are
tional therapist, an Individual must be o et ! Pport staff so that direct care responsible.
eligible for certification as an occupa- education.
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t«33.440 Condition of participation:
Active treatment eervicee.

(a) Standard: Active treatment. (1)
Each client muBt receive a continuous
active treatment program, which In-
cludes aggroBBlve, consistent Imple-
mentation of a program of specialized
and generic training, treatment, health
services and related services described
In thIB subpart, that Is directed to-
ward— o ,

(1) The acquisition of the behaviors
necessary for the client to function
with as ‘much self determination and
Independence os possible; and )

1 ;J _The prevention or deceleration
regression or lobs of current optimal
functional status.

(2) Active treatment does not Include
services to maintain generally inde-
pendent clients who are ablo fo func-
tion with little supervision or in the
absence of a continuous active treat-
ment program. o

h) Standard: Admissions, transfers,
and dischar%e. r(1).C.I|ents who are ad-
mitted by the facility must be in need
of and receiving active treatment serv-

ices.

(2) Admission decisions muBt bo
based on a preliminary evaluation of
the client that la conducted or updated
by the facility or by outside sources.

3) A preliminary evaluation must
contain background Information as
well as currentI){ valid assessments of
functional developmental, behavioral,
social, health and nutritional status to
determine If the facility can provide
for the client's needs and If the client
is likely to benefit rrom placement in

the facility. ) .
(4) 1f aclient is to be either trans-
ferred or discharged, the facility

must—

(I) Have documentation In the cli-
ent's record that the client was trans-
ferred or discharged for good cause; and

(I1) Provide a reasonable time to pre-
pars the client and his or her parents
or guardian for the transfer or dis-
charge (except In emergencies).

(6) At the time of tho discharge, the
facility must-— ]

. Develop a final summary of the
client's developmental, behavioral, so-
cial. health and nutritional status and,
with the consent of the client, parents
(If the client Isa minor) or legal guard-

of (12
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ian, provide a copy to authorized
sons and agoncles; and

(1) Provide a post-discharge plan 0f
core that will assist the cllont to ad-
Just to tho new living environment,

(c)  Standard: Individual program pian
(1) Each client must have an Individual
program plan developed by an Inter-
disciplinary team that represents the
professions, disciplines or service areas
that are relevant to-

I1) Identifying tho client's needs, as
described by the comprehensive func-
tlonal assessments required In para-
graph (c)(3) or this section; and
Designing programs that meet
the client's needs. .

(2) Appropriate facility Btaff must
participate In Interdisciplinary team
meetings. Participation by other agen-
cies serving the client Is encourag"
Participation by the client, his or foa
parent (If tho client Ib a minor), or ths
client's legal guardian Is required un-
less that participation is unobtainable
or Inappropriate.

(3) Within 30 days after admission,
the Interdisciplinary team must per-
form accurate assessments or reoesew-
menta as needed to supplement the pre-
liminary evaluation conducted prior to
admission. The comprehensive func-
tional assessment must take Into con-
sideration the client's a%e (for exam-
ple. child, young adult, elderly person)
and the Implications for active treat-
ment at each stage, as applicable, and
must—

() ldentify tho presenting problem!
and disabilities and where possible,
their causes; . .

(1) Identify the client’s specific de-
veIoFmentaI_strengths; -

(1) ldentify the client’s specific de-
velopmental "and behavioral manage-
ment needs; )

(Iv) Identify the client's need
services without regard to the ac
availability of the services needed.

(v) Includo physical dovelopmen
health, nutritional
sensorimotor development. »» A
development, speech and Iftn?IVr:ning.
velopment and auditory “u"c, vfll)%p
cognitive development. socla. HoDeDg-
ment, adaptive behaviors or m  cli-
ent living skills necessary fer  cOfW-
ent to be able to function in

430
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Jill Within 30 days after admission,
j!I interdisciplinary team must pre-
for each client on Individual pro-
Jfdn plan that states tho specific ob-
. necessary to meet the client's
£V/Yt. as identified by tho comprehen-
Assessment required by paragraph
IcKS) of this section, and the planned
J!mlence fr dealing with those objec-
Jjrt*. These objectives must—
C) Be stated separately, In termB of a
SM1* behavioral outcome: .
(U) Be assigned projected completion

fe(IﬁB' Be expressed In behavioral terms
tut provide measurable indices of per-
fermance; _

<P} Be organized to reflect a devel-
f{Jmtot,aI. progression appropriate to
[U Individual;and =~

r)Be assigned priorities.

[} Each written training program de-
dgntd to implement the objectives In
tu Indlvidua] program plan must
**dfy;

IE The methods to be used:;
ID The schedule for use of the meth-
*

(11)
pro?ram;
IIf) The type of data and frequency of
teia collection necessary to be ablée to
Maes progress toward the desired ob-
WU

(r) The. Inappropriate
tehsflorfs), ir ap{Jhcable; and
(f) Provision for the a(fpropnate ex-
trusion of behavior and the replace-
mmjat of In_aﬁpro riate behavior, if ap-
IUeabis, With hehavior that Is adaptive
sappropriate.

A The Individual program plan must

The person responsible for the

cllont

, relevant Interventions to
~J~An~the Individual toward Inde-

Identify the location where pro-
urategy Information (which

Peeelhi. ~ CC88,b,e to an¥ person re-
or mplementation) can be

ok thamP°”i f2r 1,108 clients who

eme0tuu in * ,n Personal skills

~odina hnf *y artl Independence

iaS11 n0t , mlted << toilet
*Wo*- eeirfavil h *I%ne. deptal hy-
> feeding, athing, ressing.
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grooming, and communication of hasic
needs), until It has been demonstrated
that the client Is dovelopmentally In-
capable ofacquiring them.

(lv) Identify mechanical supports. If
needed, to achieve proper hody posi-
tion, balance, or alignmont. The plan
must specify the reason for each sup-
Bort, the situations In which each is to
e applied, and a schedule for the ubo of
each support,

(v)  Provide that cllonta who havo
multiple disabling conditions spend a
maz)or portion of each waking day out
of bed and outside the bedroom “area
moving about by votloub methods and
devices whenever possible.

(iv) Include opportunities for client
choice and self-management.

(7) A copy of each client's Individual
Program plan-muBt be made available
0 all relevant staff. Including staff of
other agencies who work with the cli-
ent, and to the client, parents (If the
client Isa minor) or legal guardian.

(d) Standard: Program Implementation.
&1) As soon as the interdisciplinary
eam has formulated a client's Individ-
ual program plan, each client must re-
ceive a continuous active treatment
program consisting of needed interven-
tions and services In sufficient number
and frequency to support the achieve-
ment of the objectives Identified in the
individual program plan.

(2) The facility must develop an ac-
tive treatment schodule that outlines
the current active treatment program
and that Is readily avallablo for review
by relevant staff.

(3) Except for those facets of the Indi-
vidual program plan that must be Im-
plemented onle/ by licensed personnel,
each client's Individual program plan
must be Implemented by all staff who
work with tho cllont. Inctluding profes-
sional, paraprofesslonal and nonprofes-
slonal staff.

(e) Standard: Program documentation,
(1) Data relative to accomplishment of
the criteria specified In client Individ-
ual program plan objectives must be
documented In measureablc terms. .
.&2‘ The facility must document sig-
nificant events that aru related to the
client's Individual program plan and
assessments and that contribute to an
overall understanding of Lhe client's
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ongoing lovcl and quality of function-
ing.

?f) Standard: Program monitorin?
change. (1) Tho individual program plan
muBt be reviewed at least by the quali-
fied mental retardation professional
and revised as necessary. Includln%, hut
not limited to situations In which the
client—

(1) Has successfully completed an ob-
jective or objectives identified in the
|n(d|\;|dual program plan;

11
ready gained;

(i) Is falling to
identified objectives after reasonable
efforts have been made; or

(Iv) Is being considered for training
towards new objectives.

(2) At least annually, the comprehen-
sive functional assessment of each cli-
ent must be reviewed by the Inter-
disciplinary team for rolevancy and up-
dated as needed, r.nd the individual
program plan must be revised, as ap-
?ropr[ate. repeating the process set
orth in paragraph (c¢) of this section.

(3) The facility must designate and
use a specially constituted committee
or committeeS consisting of members
or facility Btaff, parents, legal guard-
ians, clients %as appropriate), qualified
Perso_ns who have either experience or
raining In contemporary practices to
change Inappr.oerate client behavior,
and persons with no ownership or con-
trolling Interest in the facility to—

(1) Review, approve, and monitor in-
dividual programs designed to manage
mapprognate behavior and other pro-
grams that. In the opinion of the com-
mittee. Involve risks to client protec-
tion and rights;

(I1) Insure that these programs are
conducted only with the written in-
formed consent of the client, parent (If
the client In a minor), or legal guard-
ian; and

(I11) Review, monitor end make sug-
gestions to tho facility about Its prac-
tices and programs as they relate to
drug usage, physical restraints, time-
out rooms, application of painful or
noxious stimuli, control of Inappropri-
ate behavior, protection of client
rights and funds, and any other area
that the committee believes need to be
addressed.

Is regressing or losing Bkllls al-

rogress toward
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(4)  The provisions of paragraph
of thlu section may be modified only

agency. Court decrees, State law or
re%ulatlons provido for equivalent cli-

ent protection and consultation.
1483.450 Condition of ar_tli_ci ation:
Client behavior and facility prae.

tlcea.

(a) Standard: Facility practices—E€on-
duct toward clients. {1) The facll'ty
must develop and Implement written
policies and procedures for the man-
agement of conduct between staff nnd
clients. These policlos and procedures
must—

(1) Promote the growth, development
and Independence of the client; =

(i) Address the extent to which oil-
ent choice will be accommodated In
dally declslon-making. emphasizing
self-determination and_ self-manage-
ment, to the extent possible;

(ill) Specify client conduct to be al-
lowed or not allowed; and .

(iv)  Be available tc all staff, clients,
parents of minor children, and legal
guardians. . .

(2) To the extent possible, clients
must participate in the formulation of
these policies and procedures.

(3) Clients must not dlsciplino other
clients, excelpt as port of an organized
system of self-government, as set forth
In facility policy. )

h) Standard: ‘Management of inappro-
priate client behavior. (1) The facility
must develop and Implement written
policies and procedures that govern the
management of inappropriate client
behavior. These policies and procedure*
must be consistent with tho provision*
of paragraph (a) of this section. Thee*
procedures must—

(1) Specify all facility approved inter-

ventions to manage Inappropriate ell

ent.behavjor; . .
(1i) Designate those interventions on

a hierarchy to be Implemented, ranginf
from most positive or least intrusive,
to least positive or most Intrusive;

(I11) “Insure, p:.or to the udo of mo
restrictive technigues, that tho cllen
record documents that programs Inc
porating the use of less ,ntruB,vjL.n
more positive techniques have be
tried cystematlcally and domonstr*-
to be Ineffective; and
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Iv) Address tho following;
A)The use of time-out rooms.
B)The use of physical restraints.

(C) Tho U8e °*druffo to manage Inap-
propriate behavior. ‘
(D) The application of painful or nox-
ious stimuli.

(E) The staff members who may au-
thorise tho use of specified Interven-

tiop*. . Lo
?Eg A mechanism for monitoring and
controlling the use of such Interven-

tions.

?2) Interventions to manage Inappro-
priate client behavior must be em-
loyed with sufficient Bafe%uardB and
Fupervlsmn to ensure that the safety,
eirare and civil and human rights of
clients are adequately protected. )

(3) Techniques to manage inappropri-
ate client behavior must never be used
for disciplinary purposes, for tho . m-
renlence of staff or an a substitute for
ancctlve treatment program.

(4) The use of systematic interven-
tions to manage inappropriate client
behavior must be Incorporated into the
client’s Individual program lan. In ac-
cordance with J483.440(c) (4)pand (5) of
thl* subpart.

(5) Standing or as needed programs to
control Inappropriate behavior are not
permitted. .

(c) Standard: Time-out roorru. (12 A cli-
ent may be placed In a room from
which egress Is prevented only ir the
following conditions are met;

(N e placement Is a part of an ap
proved systematic time-out program as
required by paragraph (b) of this sec-
tion. (Thus, emergency placement of a
client Into a time-ouf room Is not al-
lowed.)

ill'The client Is under the direct con-
.%gﬁt visual supervision of designated

III]b The door to the room Is held
Mut by staff or by a mechanism requlr-
a* constant physical pressure from a

member to keep the mechanism
#H¥need.

Placement of a client In a timc-
.,JBOnmust not exceed one hour,
niuit > tb'accl:(l In tlhme—OéJt rooms

rotectecl fron>hazardous con-

Wlﬁc?u%itng, ut not ifnt ed to.
“hrtrp corners and objects,

statJKfoiXfonxture8- unprotected

§463.45(1

(4) A record of time-out actlvlitlei
must be kopt.

(d)  Standard: Physical restraints. (I
The facility may employ physical ro
straint only— o

(1) As an Integral part of an Individ
ual pr0g1ram plan that Is Intended to
lead to Tless restrictive means of man
a%m and el minating the behavior foi
which the restraint Is applied;

(I1) As an emergency measure, but
only if absolutely neceSsary to protect
the'client or others from Injury; or

(I11) As a health-related protection
prescribed by a physician, but only |l
absolutely necessafy di.rlng the con
duct of a specific medical or surgical
procedure, or only If ousolutely nec-
essary for client protection aur|_n% the
time that a medical condition exists.

(2) Authorizations to use or extend
restraints as an emergency must be;

() In effect no longer ‘than 12 con-
secutive hours; and _

(I1) Obtained as soon as the client Is
restrained or stable.

(3) The facility must not Issue orders
anrs,rsestralnt ona standing or aa needed

Is.

(4LA client placed In restraint must
be checked at least every 30 minutes by
Btaff trained In the use of restraints,
released from the rcHLralnt as quickly
as possible, anil a record of these
checks and usage must be kept.

(53 Restraints must be designed and
used so as not to cause physical Injury
to the client and so as to cause the
least possible discom fort.

(6) Opportunity for motion and exer-
cise’ must be provided for a period of
not less than 10 minutes during each
two hour period In which restraint Is
employed, and a record of such activity
must be kept

(7) Barred enclosures must not be
more than three feet In height and
must not have tops.
~(e) Standard: Drug usage. (1) The facil-
ity must not use drugs In doser. that
(Ijntﬁrfere with the Individual client’s
a

(12 Drugs used for control of Ina%pro-
prlate behavior musi he approved hy
the Interdisciplinary learn and he used
only as an Integral ‘part of the client’s
Individual program plan that Is di-
rected specifically towards tho reduc-
tion of and eventual elimination of tho

living activities.
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behaviors Tor which the drugB are em-

plogyed.
(3)  Drugs used Tor control of Inappro-

Frlate behavior must not be used until
t can be justified that the harmful ef-
fects of the behavior clearl outwelgh
the potentially harmful effects of the

rugs.
(ﬂ Drugs used for control of Inappro-
priate behavior must be- S
_II% Monitored closely. In conjunction
with the physician and the drug regi-
men review requirement at (483.460?]).
for desired responses and adverse con-
sequences hy faulltK staff; and

(I) Gradually withdrawn at least an-
nually in a carefully monitored pro-
gram conducted In conjunction with
the Interdisciplinary team, unless clin-
ical evidence justices that this Is con-
traindicated.

(483.460 Condition of participation:
Health care services.

a) Standard: Physician services.

1) The facility must ensure the
avallability of physician services 24
hours aday.

(2) The physician must develop, In co-
ordination with licensed nursing per-
sonnel, a medical care plan of treat-
ment for a client If the physician deter-
miner that an Individual client re-
]qm.res 24-hour licensed nursing care.

his plan must be Integrated In the In-
dividual program plan. .

(3) The facility must provide or ob-
tain preventive” and general medical
care as well as annual physical oxami-
natlons of each client that at a mini-
mum Include the following;

() Evaluation of vision and hearing.

E)II) Immunisations, using as a guide
thb ‘lecommendatlona of the Public
Health Service Advisory Cornmltee on
Immunisation Practices or of t' mgom -
mittee on the Control of Infectious Dis-
eases of the American Academy of Pe-
diatrics.

(I11) Routine scroonlng laboratory ex-
aminations as determined necessary by
the physician, and special studies when
noeded. ) _

(Iv) Tuberculosis control, appropriate
to the facility's population, and in ac-
cordance with the recommendations of
the American College of Chest Physi-
cians or the Bectlon of diseases of ‘the

42 CFR Ch. IV <10-1-94

chest of tho American Academy of n
dlatrics, or otTm my

(4) To the extent permitted by Qf.
law. the facility may utilize physic
assistants and nurse practitioners
Prodee physician services as descrth**
n this Bectlon.
(b? Standard: Physician participation .
the [ndividual proqram pla~ . A physici/]
must participate In— A

(1) The establlonment or each new.
admitted client’s Initial Individual r*)!
?ram plan as required by 1456.380 *
his chapter that specified plan of
requirements for ICFs; and

(2) If appropriate, physicians maw
participate in the review and update of
on individual program plan as pert of
the Interdlsmpllnarﬁ team process «|.
ther in ﬁer_son or through written re-
port to the interdisciplinary team.

(c) SU ndard: N.ursinc]}.services.. The fe.
cility must provide clients with nur*,
Ing services In accordance with thvlr
needs. These services muBt include—
(1) Participation aa appropriate la
the development, review, and update of
an individual F_rogram plan as part of
the interdisciplinary team

clan, of a medical caro plan of treat-
ment for a client when the physician
has determined that an Individual cli-
entrequires such a plan;

3) For those clients certified as not
needing a medical care plan, a review
of their health status which must—
() Be by a direct physical examina-
tion;

II) Be by a liconsed nurso;
[1) Be on a quarterly or more Cr*
quent basis depending on client need;

(Iv) Be recorded In the client*
record; and .
~(v)  Result in any necessary cctlon
(including referral to a Physman tow
dress client health problems).

(4) Other nursing care as prescrlW"
by the physician or as Identified by w
en* needs; and )

(5) Implementing, with other m*
bers of the Interdisciplinary team.
ﬁroprlate protective and ~ proven
ealth measures that Include, but
not Bmlted to— A

(1? Training clients and staff os ® »
ed In appropriate health and hy*1
methods;

NVl

process; j
2) The development, with a phyal- w
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s.rol ofcommunicable diseases
<U)RPa&tiOns. Including the IAStPuR-

*d other porsonnel in methods of
dx@m control,'gﬁgn
Training direct care staff In de-
slsns and symptoms of Illness
*x7«runctlor.. first aid fer accidents
* |UnaM and basic Bkllls required to
the health noeds of the clients.
standard: Nursing staff. (1) Nurses
Jadlng *6[-vices in the facility muBt
» curiont license to practice In

A frhe facility must employ or ar-
for licensed nursing services sur-
“to cars for clients health needs
Aeluding those clients with medical

ans.
rt)pﬁwe facility must utilize reg-
htered nurses as appropriate and ro-
by 8tAte law to perform the
ImJUi services specified In this oec-

Uzﬂ) _If the facility utilizes only 11
PflwLi practical or vocational nurses
to growde health services. It must have
t (bans) arrangement with a re?|stered
mtm to be available for verbal or on-
rite consultation to the licensed prac-
tical or vocational nurse.

() Non-llcensed nursing personnel

WOIK with client: under @ medical

Caeplan must do so under the super-
vision Ol licensed persons.
(e) Standard: Dental services. (1) The
facility must provide or make arrange-
ments” for comprehensive diagnostic
sad treatment services for each client
bom qualified personnel, Including 11-
oased dentists and dental hyglenlsts
gither through organized dental serv-
ioes In-house or through arranPement.
<) If appropriate, dental profes-
sionals must participate. In the devel-
*Pjnent. review and update of an Indl-
»wual pro?ram plan as part of the
“tsrdJeclplinary process either in per-
«a or through” written report to tho
“NfW Inory team.
JulJlv " IHty muBt provide edu-
— healﬁraln n8 In the maintenance

AStandard: Comprehensive dental di-
senvices. Comprehensive dental
Tffaottic wrvices Include-
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later than one month after admission
to the facility (unless the examination
was completed within twelve months
before admission); .

(2) Periodic examination and diag-
nosis performed at least annually. In-
cluding radiographs when Indicated
and detection of manifestations of sys-
temic disease; and
~(3) A review of tho results of exam-
ination and entry of the results In the
client's dental record. _

(y) Standard: Comprehensive dental
treatment. The facility must ensure
comprehensive dental treatment serv-
ices that include—

(1) The availability for emergency
dental treatment on a 24-hour-a-day
basis by a licensed dentlse; and

(2) Dental care needed for relief of

palri and infections, restoration of
teeth, and maintenance of dental
health.

(h) Standard: Documentation of dental
services. (1) If tho facility maintains an
In-houBe dental service, tho facility
must keep a permanent dental rocord
for each client, with a dental summary
maintained In the client's living unit. ~

(2) If the facility uocs not maintain
an In-house dental service, the facility
must obtain a dental Burnmary of the
results of dental visits and maintain
the summary In the client's living

|
=

It.

(1) Standard: Pharmacy services. The
facility must provide or mako arrange-
ments for the provision of routine and
emergency drugs and blologicalB to Its
clients. Drugs and blologlcals may he
obtained from communltt)/ or contract
pharmacists or tho facility may main-
tain a licensed pharmacy.

(J) Standard: Dru%] regimen review. (1)
A pharmacist with input from the
Interdisciplinary team must review tho
drug regimen of each client at least
quarterly. )

(2) Thé pharmacist muet report any
Irregularities In clients' drug regimens
to the prescribing physician and Inter-
disciplinary team.

(3) The pharmacist must prepare a
record of each client's drug regimen re-
views and the facility must maintain

letnnrki comP,et« extraoral and th(i% rfcorld.d. dual medicati .
% . * lace An Individual medication admin-
meLeNoH.ei m'nauoio rlt)’[?er.gleeé U~ istration record must be maintained
nto cral condition, not for each client.
4w
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(5) Aa appropriate the pharmacist
must participate in the deveIoFment,
implementation, and review of each
client's Individual program plan either
in person or through written report to
the Interdisciplinary team.

(k?_Standar :Druo administration. The
facility must have an organized system
for drug administration that identifies
each drug up to the point of adminis-
tration. Th>) system must assure that—

(1) All erugo are administered In
compliance with thedp.hyswmn’s orders;

HZ) All drugs, Including those that are
self-administered, administered
without error;

(3) Unlicensed personnel are allowed
to administer drugs only if State law

are

permits; .
~(4) Clients are taught how to admin-
ister their own medications if the

interdisciplinary team determines that
self administration of medications is
an appropriate objective, and if the
phgsman does not specify otherwise;

(6) The client's physician to informed
of the Interdisciplinary team's decision
that self-administration of medications
is an objective for tho client; _

(6) No'client self-adminlisters medica-
tions until he or she demonstrates the
competency to do so; .

(7) Drugs used by clients while not
under the direct care of the facility are
packaged and labeled In accordance
with State law; and .

(8) Drug administration errors and
adverse rudg reactions are recorded
and reported Immediately to a physi-

cian.'

(1) Standard: Dru? storage and record-
keeping. Jl) The facility must store
drugs under proper conditions of sani-
tation, temperature, light, humidity,
and security.

(2) The r&cllity must keep all drugs
and blologlcals™ locked except when
heing prepared for administration.
Only authorized persons may have ac-
cess to the keys to the drug storage
area. Cllonts who have been trained to
self administer drugs In accordance
with f483.4.60.(k%j[4).may have access to
kegs to their individual drug supply.

The facility must maintain
records of the receipt and disposition of
all controlled drugs.

(4) The facility must, on a sample
basis, periodically reconcile the receipt

42 CFR Ch, IV <10-1-94 E(].O*

and disposition of all controlled
in schedules Il through IV édrugs’\n?
Ject to the Comprehensive Drug
Prevention and Control Act of 1970
U.S.C. 801 et seq., as implemented b» 2
CFR part 308). N Lt

(6) If the facility maintains a
censed pharmacy, thie facility la®
compl(}/ with the regulations for t*.
trolle drugs. ,

(m) Standard: Dru? labeling. (i>Ln*.
Ing of drugs and blologlcals must—

1) Be based on currently accepuj
pr% essional principles and” practice
an

(ii) Include the appropriate acceuor*
and cautionary instructions, as well 2
the EXHJII’atIOH.d.atE, if applicable.

(2) The facility must remove Cr«a
use—

1) Outdated drugs; and ‘
[1) Drug containers with worn, Hlegi.
ble, or missing labelB.

(3) Drugs and. bIoIogIcaIs packs*od u
containers designated for a porticalsr
client must be immediately remorvi
from the client's current medicates
slupply if discontinued by the phy*
clan,

En) Standard: Laboratory services. <1)0
a facility chooses to provide labor*to
must meet tfe

services, the laboratory |
in part 4SS et

requirements specifie
this chapter,

(2) If the laboratory chooses to nfst
specimens for testing to another lab-
orator%/.,.the referral” laboratory row*
be certified In tho approPrlate. epeolJ-
tles and subepoclalltles of service in
cordance with the requirements of pert

483 of this chapter.

(53 FB 30488. Juno 3. 1088. as amend*! at*
FR 7136. Feb. 38 1993)

§483.470 Condition of participate®
Physical environment.

(a) Standard: Cliev.t living
(1) The facility must not house cu*»
of grossly dlfferent.uPes, deVPllop™ £,
tal “levels, and social needs to
ﬁhys_mal or Bocial proximity unis

ousing Is planned f-6 promo
growth™ and development of ai
housed together.

(2) Thhe " fagiility muBt not w
clipemts Bolely on the basis
physical disabilities. It rnuB
clients who have ambulation
who are deaf, blind, or have as

dir

dIfi
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K, with others of comparable
intellectual development.
standard: Client bedrooms. (1) Bed-

-"iTrop”m s that havo at least one
il
WM ,,'Inped with or located near
Jut and bathing facilities;
.m Accommodate no more than four
unless granted a variance under
Trend (b)(3) of this Bectlon;
NtiMsssure “at least 80 square feet
J, client I" multiple client bedrooms

Jjjd fe single cll-

SRS
certified,

J o buildings constrliéte® or with

Iwlor renovations or conversions on or
Ser Ootober 3. 1988. have walls that
utaod from floor to celling.

d) If a bwS-oom 1s below grade level.
K alast have a window that—

(I) lsusable aa a second moans of sb-
(mme by the cllentfs) occupying the
ream:.and .

(UT is no more than 44 inches (meas-

Btl to the window sjll) above the floor
matea the faolilty is surveyed under
the Health Care Occu?anc Chapter of
Ibs 1Jfe Safetg Code, In which case the
wtobarm must be no more than 36 inches
mlsured 11 the window sill) above
ks floor.

() The survey agency may |grant a
esrtaao* from the limit of four clients
yw room only if a physician who to a
member of the Interdisciplinary team
sad »ho isa qualified mental retarda-
tes trofeeelonal— _

Certifies that each client to bhe
Jwad in a bedroom housing more than
™ P*«oae le to severely medically
- sS tqtre.qulreddw.ect ar}d cor.-

eous monitoring during sleepin
tew; ancﬁn J ! ping

\W Docurrents the reasons why hous-
™" s roomof only

four or fewer per-
would not be modlcally feasible.
te mu8t Hrovide each c1*
Wkrtt of Proper size and
JJ*  or the convenience of the ell
*UI)A comf°rtable, mattress;
. i AM? °
ealhelr l\él”maa%é/ySénlaplate to the

* J* o C N ‘fu? ture aPProprlate
uldJ \ n®ds*.a»d individual
the client's bedroom

§463.470

with clothes racks and shelves acces-
sible to the client. .

(c) Standard: Storage space in bedroom.
The facility must provide—

(1) 3pace and equipment for dally
out-of-bed activity for all clients who
are not %et ncblie, except those who
have a short-term illness or those few
clients for whom out-of-bod activity Is
a threat to health and Bafcty; and

(2) Suitable storage space, accessible
to clients, for personal possessions,
such as TVs, radios, prosthetic equip-
ment and clothing.

(d) Standard: Client bathrooms. The fa-
cility must— . -
(1) ITovide toilot and bathing facili-
ties appropriate in number, size, and
design to meet the needa of the cltonte;

(2) Provide for individual privacy in
toilets, bathtubs, and showers; and =

(3) In areas of the facility where cli-
ents who have not been trained to reg-
ulate water temperature aio exposed to
hot water, ensure that the temperature
of tho water does not exceed 110* Fahr-
enheit.

(e) Standard: Heating and ventilation.
1) Each client bedroom In the facility
must havo— _

_él) At least one window to the out-
side; and o
(1) Direct outsldo ventilation by
eans of windows, air conditioning, or
echanical ventilation.
?2)The facility must—

m
m

1) Maintain the temperature and hu-
midity within a normal comfort range
by heatmg, air conditioning or other
means; an .

(if) ~ Ensure that the heating appara-
tus does not constitute a burn or
smoke hazard to clients. N

(O Standard: Floors. The facility must
have— N

(1) Floors that have a resilient,
nonabrasive, and slip-resistant surface;

(2(} Nonabrasive carpeting, if the area
used by clients is carPeted and serves
clients'who He on the floor or ambulate
with parts of their bodies, other than
feet, touching the floor; and

(3) F.xposed floor surfaces and floor
coverings that promote mobility In
areas used by clients, and promote
maintenance of sanitary conditions.

(9) Standard: Space and equipment.
The facility must-

437
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(1) Provide sufficient space and
equipment in dining, living, health

services, recreation, and program areao
(including adequately equipped and
sound treated areas for hearing and
other evaluations If they are conducted
In the racllity) to enable staff to pro-
vide clients with needed services as re-
quired by this subpart and as identified
InI each client's individual program
plan. . . .
(2) Furnish, maintain In good repair,
and teach clients to use and to make
Informed choices about the ubs of den-
tures. eyeglasses, hearing and other
communications aids, braces, and other
devices Identified by the interdiscipli-
nary team as needed by the client.
.(3{ Provide adequate clean linen and
dirty linen storage areas.

(h Standard: Emergency plan and pro-

cedures. (1) The facility must develop
and Implement detailed written plans
and procedures to meet all ﬁotentlal
emergencies and disasters such as fire,
severe weather, and missing clients.

42 CFR Ch. IV (10*3*94 EdHtogQ

8anc|es Chapter oi tho Life Saftt]
ode.

(3)  Facilities must meet the require

ments of [Jaragrc.phs (i)(l) and (2) 0j
this section for any llve-In and roller
staff they utilize.

(J) Standard: Fire protection—{}) Co,.
eral. (1) Except as specified In parv
gragh <lJ)(2) of thIB section, the facility
muBt meet the apﬁhcable provisions or
gither the Health Care Occupancies
Chapters or the Residential Board and
Care Occupancies Chaﬁter of the Life
Safety Code (LSC) of tho National Fit*
Protection Association, 1936 edition
which Ib Incorporated by reference.*

(I1) The State survoy agency may
apply a,smgle_c,hapter of the LSC to
the entire facility or may agplly_mp
ferent chapters to different buildings

or parts of buildings as permitted by

he LSC.

(111) A facility that meets the LSC
definition of a residential board and
care occupancy and that has 16 or
fewer beds, must have Its evacuation
capability evaluated In accordance

(2) The facility must communicate, yith the Evacuation Difficulty Index of

periodically review, make the plan
avaf|flable, and provide training to the
staff.

(1) ~ Standard: Evacuation drills. (1) The

facility must hold evacuation drills at
least quarterly for each Bhlft of person-
neland under'varied conditions to—

(1) Ensure that all personnel on all
shifts are trained to perform assigned
tasks;

(1) Ensure that all personnel on all
shifts are familiar with the use of the
facility's fire protection features; and

(1) Evaluate the effectiveness of
emergency and disaster plans and pro-
cedures.

EZ)The facility must— .

I) Actually evacuate clients durlnﬁ
at least one drill each year or. eac

ift;

(11) Make special provisions for the
evacuation of clients with physical dis-
abilities; .

(I11) File a report and evaluation on
each evacuation drill; .

(Iv) Investigate all é)lroblems with
evacuation drills. Including accidents,
and take corrective action; and

the LSC (appendix F).

(2) Excegtions. (1) For facilities that

meet the LSC definition of a health
care occupancy:

(A) The State survey agency may
waive, for a.#).enod It considers apfro-
priate. specific provisions of the LSC

[1) The waiver would not adversely
affect the health and nafoty of the cli-
ents: and
(2) RI?
sions would result In an unreasonable
hardship for the facility.

dincorporation of the 1965 edition of d*
National Fire Protection Association™
8*rot« Code (published February 7. IS®
ANBI/NFPA 101) waa approved by the DInE
tor of the Federal Register In accordant
with 6 U.S.C. 552(a) and 1 CFR part 51
govern the ua* of Incorporations by »'e
erence. The Code la available for
at the Office of the Pederal Register In»o
mation Center. 800 North Capitol BU***
NW.. sulto 700, Washington. DC. Copies”
be obtained from the National Fire Pro
tlon Association. Eatterymarch Park. W'
cy, Mass. 02209.

If any changes In this Code are also

(v)  During fire drills, cllontB may be incorporated by reference, a notice to

evacuated to a safe area In facilities
certified under the Health Care Occu-

effect will be published In the Federa*
later.

/100

id application of specific provi-

*x*%% 00,0 FIr>CTlcInO Administration, H

*A) The State survey agency may

Div the State'B fire and safety code
ffjissd of the LSC If the Secretary
nrU that the 8tate has a code Imposed

State law that adequately protects
« acilit)é’®CIiF,nts.

C om e
-Ith the 197 edition of the LSC or
compliance on April 18. 1986 with the
18 edition of tho LSC, with or with-
out waivers. Is considered to be compli-
ance with this standard as long as the
facility continues to remain In compli-
ance with that edition of the Code.

(I For facilities that meet the LSC
definition of a residential board and
cere occupanc;(1 and that havo more
th«n 16 beds, the State survey agency
may apply the State's fire and safet
code as specified In paragraph <JX2)(B)
of this section.

(k) Standard: The

must— . :

(13 Use lead-free paint Inside tho fa-
cility: and . .

(2)Remove or cover Interior Palnt or
plaster containing lead so that It le not
accessible to clients.

1) Standard; Infection control. )

1) The facility must provide a sani-
tary environment to avoid sources and
transmission of infections. There must
be an active program for the preven-
tion. control, and Investigation of In-
fection and communicable diseases.

(2) The facility must implement buc-
oessfUl corrective action In affected
problem areas. o

(3) The facility must maintain a
record of Incidents and corrective ac-
tions related to Infections. o

(4) The facility must prohibit em-
ployees with symptoms or signs of a
communicable disease from direct con-
tact with clients and their food.

1488.480 Condition of participation:
Dietetic service*.

(») Standard: Food and nutrition serv-
*mm (1) Each client must receive a
nourishing, well-balanced diet Includ-
Ad~modined and specially-prescribed

Paint. facility

(2) A qualified dietitian muet be em-
Noyed either fUll-time, part-time, or
d'~ ~nmtant boalB at the facility's

DlolLifr, dietitian Is not em-
nill-time, the famﬁty must ges-

K > 439
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ignate a person to serve as the dirflctc
of food services, ,

4) The cllent’B InterdlIsciplina
team, Including a qualified dletltla
and physician, muBt proscribe all mod
fled and special diets Including thot

iance on November 28. 1982 used as a part of a program to manat

InapproEriate client behavior.

-00ds proposod for use as a
mary reinforcement of adaptive beha'
lor are evaluated In light of the client
nutritional status and needs.

(6)  UnleBS otherwise specified by n
leal needs, the diet muBt be prepared i
least In accordance with the latest ed
tlon of the recommended dietary allov
anceB of the Food and Nutrition Boai
of tho National Research Council, Ni
tlonal Academy of Sciences, adjusu
for age. sex, disability and activity.

(b) Standard: Meal services. (1) Ea<
client must receive at least tr<
meals dally, at regular times con
parable to normal mealtimes In tl
community with—

(1) Not more than 14 hours between
substantial evening meal and breakfeu
of the following day, except on weel
ends and holidays when a nourlshin
snack is provided at bedtime. 16 hom
may elapee Dbetween a subetantli
evening meal and breakfast; and

(1) ~ Not less than 10 hours betwe
breakfast and the evening meal of th
same day, except as provided und(
paragraph (b (I)%) or this section.

2) Food must be served—

I} In appropriate quantity;

I 'At ap?roprlate temperaturo;

[11) In a form consistent with the di
velopmental level of the client; and

lv) With appropriate utensils.

3) Food served to clients Individ
ually and uneaten must be discarded.

¢] Standard: Menus. (1) Menus mual

1) Be prepared In advance;

[ ) Provide a varioty of foods ot eac
meal; .

(I11) Be different for the same days o
each week and adjusted for seasons
changes; and .

(Iv%1 Include the average portion size
for menu Items.

(2) Menus for food actually servet
must be kept on fllo for 30 days.

7(d) Standard: Dining areas and service

he facility must— .

(1)  8erve moats for all clients. Inclu

log persons with ambulation deficits
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in dining arena, unless otherwise speci-
fied by the Interdisciplinary team or a
phgsman;. . _

(2) Provide table service for all cli-
ents who c>nand will oat at a table, in-
cluding clients In wheelchairs; )

) Equip areas with tables, chairs,
eating utensils, and dishes designed to
ml,eettthe developmental needs of each
client;

(4) Supervise and staff dining rooms
adequately to direct self-help dining
procedure, to assure that each client
receives enough food and to assure that
each client eats in a manner consistent
with his or her developmental level:
an

42 CFROI. IV (10-1-94

484.48 Condition of participation: Cllqi..,
records.

48452 Condition of participation: EV¥|n.
tlon of the agency's program.

Authority: Sec. 1102. 1861, 1886(a), iryi , n,
1881 of the Social Security Act (42 Uar
1302, 1396x, 1396¢c(a), )395hh. and 1396bbb):

SOURCE: 64 FR 33367. Aug. 14. 1988. unlea.
otherwise noted.

Editorial Note: Nomenclature changes *r
feeling part 484 appear at 68 FR 32973, j uiJ
18. 1981. u,r

Subpart A—General Provisions

1484.1
This part Implements the require,

Basis and scope.

(6) ~Ensure thateach client eats in A menu or sections 1861(0) and 1891(a) of

upright position, unless otherwise spec-
ified by the Interdisciplinary team ora
physician.

PART 464—LCONDITIONS OF PAR-
TICIPATION: HOME HEALTH
AGENCIES

Subpart A—6eneral FrovWoas

8eo.

4841 Bull and scope.

+84.2 Definitions.

4844 Personnel qualifications.

Subpart B-~Administration

484.10 Condition of participation: Patient
rights.

484.12 Condition of participation: Compli-
ance wltb Federal, State, and local laws,
disclosure and ownership Information,
and accepted professional standards and
principles.

484.14 Condition of participation: Organisa-
tion. service*, and administration.

484.18 Condition of participation: Oroup of
professional personnel.

484.18 Condition of participation: Accept-
ance of patients, plan of care, end medi-
cal supervision.

Subpart C—Furnishing of Sarvtcas

484.30 Condition of participation: Skilled
nursing service*.

484.32 Condition of participation: Therapy
service*.

484.34 Condition of participation: Medical
aoclal services.

484.36 Condition of
health aide eervices.

484.38 Condition of participation: Qualifying
to hiralah outpatient physical therapy or
speech pathology services.

participation: Home

the Act for HHA services and also sets
forth the additional requirements con-
sidered necessary to ensure the health
and safety of patlenU.

| 4MJ Definitions.

As used In this part, unless the con-
text Indicates otherwise—Bylaws or
equivalent means a set of rules adopted
by an HHA for governing the agency's
operation.

Branch office means a location or site
from which a home health agency pro-
vides services within a portion of the
total geographic_area served by the
parent agency. The branch office It
Fart of the home health agency and la
ocated sufficiently close to share ad-
ministration. supervision, and services
In s manner that renders It unneces-
sary for the branch Independently to
meet the conditions of participation ss
a home health agency. .

Clinical note means a notation of a
contact with a patient that Is written
and dated by a member of the health
team, and that describes signs and
symptoms, treatmentand drugs admin-
istered and the patient's reaction, and
any changes In physical or emotional
condition.

HHA stands for home health agency.

Nonprofit agency means an agency «*'
empt from Federal Income “taxation
under section 001 of the Internal Reve-
nue Code of 1954.

Parent home health agency means the
agency that develops and maintains ad-
ministrative controls of subunits and/
or branch offices.
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Penary home health agency means the
ZinCy that Is responsible for the sorv-
(Urnished to patients and for Im-
JjernenUtlon of the plan of care.
Progress note means a written nota-
tion, dated and slgnod by a member 0f
“ health team, that summarizes facts
About care fUrnlohed and the patient's
rMPonso during a given period of time.
proprietary agency means a private
poflt-making agency licensed by the

Stat%..
public agency means an agency oper-
ated by a Btate or local government.
Subdivision means a component of a
laultl-lUnctlon health agency, such as
the home care department of a hospital
or che nursing division of a health de-
partment, which Independently meets
the conditions of participation for
gqHAs. A subdivision that has subunits
or branch offices Is considered a parent

uency. .

SuBUﬂIt means a seml-autonomoua
organization that—

(1) Serves patients In @ geographic
area different from that of the parent
agency; and

(2) Must independently meet the con-
ditions of participation for HHAs be-
cause it Is too far from the parent
agency to share administration, super-
vision, and servicer on a daily basis.

Summary report means the compila-
tion of the pertinent factors of a pa-

tient's clinical notes and progress
notes that is subm itted to the patient's
physician.

Svpervition means authoritative pro-
cedural guidance by a qualified person
for the accomplishment of a function
or activity. Unless otherwise specified
In this part, the supervisor must be on
the premises to supervise an Individual
«ho does not meet the qualifications
epecined In 1484.4,

14844 personnel qualifications.

Staff required to meet the conditions
*t forth In this part are staff who
®e«t the qualifications specified In
tkls section.

4dminij(reitor, home health agency. A
Person who:

I*a ,,cenMd physician; or

I» u registered nurse; or
bauifc* tJulnin8 and experience In
r~7.“ eervice administration and at

11 year of supervisory or adminis-

trative experience In home hea
or related health programe.

AudlologUt. A person who:

(a) Meets the education and
ence requirements for a Certlf
Clinical Competence In au
granted by the American Spee
guoge-Hearlng Association; or

(b) Meets the educational i
monte for certification and is
procegs of accumulating the sui
experience required for certifies

Home health aide. Effective <
Ices furnished after Au?ust 14,
person who has successfully coi
a State-established or other t
program that meets the requirj
of 0484.30(a) and a competency
tlon program or State llcensu
?ram that meets tho requlrem
484.36 (b) or (e), or a competent
uatlon program or State llcensu
?ram that meets the requlrem
484.36 (b) or (e). An Individual
considered to have completed a
Ing and competency evaluatlo
gram, ora comﬂetency evaluate
gram If. since the Individual's m]
cent completion of this prog
there haa been a continuous pe
24 consecutive months d_urlng nl
which tho Individual furnished s
described In 1409.40 of this chap
compensation.

Occupational therapist. A pereo

(a) Is a graduate of an occupa
thorapy curriculum accredited j
by the Committee on Allied 1
Education and Accreditation <
American Medical Association dJ
American Occupational Therapy
elation; or

(b) la eligible for the Natlona
Istratlon Examination of the Am
Occupational Therapy Asaoclatloi

(c) Has 2 years of_appro%rlate e
ence as an occupational theraplsi
has achieved a satisfactory gradl
proficiency examination conducte
ﬂroved, or'sponsored by the U.S. 1

ealth Service, except that such <
mlInatlons of proficiency do not
with reBpect to persons initiall
censed by a Stato or seeking |
qualification as an occupational i
pistafter December 31,1977,

Occupational therapy assistant. A
son who:



A

42 CFk Ch. IV <10-1-95 Edition)

I'resolution timely cannot delay
'mel(0 date of any enforcement
alnst the facility.

edcillty may not seek a dolay of
Iforcement action a(?alnst It on
ounds that informal dispute reso-
has not been completed before
foctlve date of the enforcement
1

If a provider Is subsequently suc-
I. during the Informal dispute
tlon process, at demonstrating
leficlencles should not have been
the deficiencies are removed
tho statement of deficiencies and
nforcement actions Imposed sole*
aresult of those cited deficiencies
solnded.
Notification. Upon request, HCFA
ind the State muBt provide the fa-
wlth written notification of the
mal dispute resolution process.

332 Investigation of complaints
f violations and monitoring of
ompllance.

Investigation of complaints. (1) The
§ survoy agency must establish
»dures and maintain adequate staff
vestigate complaints of violations
erticlpatlon requirements.

The State Burvey agency takes ap-
rlate precautions to protect a com-
nant'8 anonymity and privacy, If
mhle

arrangements havo been made
. ~cher State components for Inves-
tion of complaints, the State must
l'a means of communicating Infor-
lon among appropriate entitles,
the Sta,e survey agency retalnB re-
islblllty for the Investigation proc-

) If, aftor Investigating a com*
nt, the State has reason to helieve
. an ldentifiable Individual no-
ted or abused a resident, or mis*
ropriated a resident's property, the
te survey agency must act on the
iplalnt In accordance with §488.335.

) On-site monitoring. The State sur-
agency conducts on-elte monitor-
onan as necessary basis when—
>A facility Is not in substantial
pllance with the requirements and

n the process of correcting defl-
cles;

Health Care Financing Administration, HHS

(2) A facility haa corrected defi-
ciencies and verification of continued
substantial compliance is needed: or

(3) The survey agency has reason to
question tho substantial compliance of
the facility with a requirement of par-
ticipation.

(c)  Composition of the investigative

team. A State mae/ use a specialized
team, which may Include an attorney,
auditor and appropriate health profts-
sionals, to Identify, survey, gather and
preserve evidence, and administer rem-
edies to noncompllant facilities.

{488.334 Educational program*.

A State must conduct periodic edu-
cational programs for the staff and
residents Fan their representatives) of
SNFs and NFs in order to present cur-
rent regulations, procedures, and poli-
cies on the survey, certification and
enforcement process under this subpart
and subpart F of this part.

§488.335 Actjon on complaints of resi-
dent neglect and abuse, nnd mis-
appropriation of resident property.

(@) Investigation. (1) The State muot

review all allegations of resident ne-
glect and abuse, and m|sapi)ropr|at|on
of resident property and follow proce-
dures specified In §488.332. .

(2) If there Is reason to believe, either
thrqug_h.oral or written evidence that
an individual used by a facility to pro-
vide services to residents could have
abused or ncg.ected a resident or mis-
appropriated a resident's prolperty_, the
State must investigate the allegation.

(3) Tho State must have written pro-
cedures for the t|meI¥. review and in-
vestigation of allegations of resident
abuse and neglect, and misappropria-
tion of resident property.

h) Source of complaints. The State
must review all allegations regardless
of the source. o

(¢) Notification—{1) Individuals to be
notified. If the State makes a prelimi-
nary determination, based on oral or
written evidence and Its Investigation,
that the abuse, neglect or misappro-
priation of property occurred, It must
not|f¥ In vyrlt_m,%— ,

(I) The individuals Implicated In the
investi%ation: and o

I_IR.T e current administrator of the
facility in which the incident occurred.

must notify
paragraph (
ing within 10 w
State's investigation.

8§485.335

(2) Timing of the notice. The State
the individuals specified In
c)gl) of this section In writ-
0 working days of the

(3) Con(ents of the notice. The notice

must Include the—

I) Nature of the aIIe?ation(s);

[1) Date and time of the occurrence;

[11) Right to a hearing; -h
lv) Intent to report the substan-'

tlated findings In writing, once the In-
dividual has had the opfortumt_y for a
hearing, to the nurse a

appropriate licenBure authority;

do registry or

(v)  Fact that the Individual's failure

to request a hearing In writing within
30 dalys from the date of the notice will
result . _
findings to the nurse aide registry or
appropriate licensure authority,

In reporting the ‘Substantiated

(vl) Consequences of waiving the>

ri%ht to a hearing;

vli) Consequences of a findin_g

through the hearing process that the
alleged resident abuse or neglect, or

misappropriation of resident property

cur; and

(vIll) Fact that the Individual haa the
right to be represented by an attornoy
at the Individual's own expense.

(d) Conduct of hearing. (1) The State
must complete the hearing and the
hearing record within 120 days from tho
day It receives the request for a hear-

ng.

?2) The State must hold the hearlug
at a reasonable place and time conven-
ient for the Individual.

(e) factors beyond the individual's con-
trol. A State must not make a finding
that an individual haa neglected a resi-
dent If the Individual demonstrates
that such neglect was caused by factors
beyond the control of tho individual.

%) Report of findings. If the finding Is
that the individual’ haa neglected or
abused a resident or misappropriated
resident property or If the Individual
waiveo the right to a hearing, the State
must report the findings In writing
within 10working days to—

1)The Individual;
2) The current administrator of the
facility In which the Incident occurred:

and
(3) The administrator of the facilit
that currently employs the individual.
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If different than the facility in which
the Incident ocourred:

(4)  The Iicensingz authority for indi-

viduals used by the facility other than
nurse aides, if applicable; and

6) The nurse aide registry for nurse

aides. Only the State survey agency
may report the findings to the nurse
a|de.re%|stry, and this must be done
within 10 warking days of the fmdmgs,
in accordance with {483.166(0) of this
chapter. The State survey agency may
not delegate this responsibility.

. (g) Contents and retention of report of
finding to the nurse aide ref;lstry.. (1) The
report of finding must Include informa-
tion In accordance with }483.156(c) of
this chapter.

(2) The survey agency mt
the information as specified in para-
graph (g)(1) of this section, In accord-
ance with the procedures specified in
{483.156(c) of this chapter.

h) Survey agency responsibilitr. (1)
The survey a?enc¥ must promptly re-
view the results of all complaint inves-
tigations and determine whether or not
a facility has violated any require-
ments In part 483, subpart 3 of this
chapter.

(2) If a facility Is not In substantial

compliance with the requirements In
part 483, subpart B of thIB chapter, the
survey agency Initiates appropriate ac-
tions, as specified In subpart P of this
part.

£59 F9§6]56238, Nov. 10, 1994, 60 FR 60118, Sept.

Subpart F—Enforcement of Com-
fillance for Long-Term Care
acllltles with Deficiencies

source: 59 FR 56243, Nov. 10. 199, unless
otherwise noted.

{488.400 Statutory baele.

Sections 1819(h) and 1919(h) of the Act
sgemfy remedies that may be used by
the Secretary or the State respectively
when a SNFora NF is not In substan-
tial compliance with the requirements
for participation In the Medicare and
Medicaid programs, These sections also
provide for ensuring prompt coqull-
ance and specify that these remedies
are in addition to any others available
under State or Federal law, and, except

must retain

42 CFR Ch. IV (10-1-95 Edition)

for civil money penalties, ore Imposed
prior to the ronduot of a hearing.

{488.401 Definitions.

Aseused In this subpart—

New admission means a resident who
Is admitted to the foolllty on or after
the effective date of a denial of pay-
ment remedy and, if previously admit-
ted, has been discharged before that ef-
fective date. Residents admitted hefore
the effective date of the denial of pay-
ment, and taking temporary leave, aro
not considered "new admiSsions, nor
subject to the denial of payment.

Plan of correction means a plan devel-
oped by the facility and approved by
HCFA or the survey agency that de-
scribes the aotlons™ the facility will
take to correct deficiencies and speci-
fies the date by which those defi-
ciencies will be corrected.

[59 £ 56243 Nov. 10. *9k 60 FR 0116, Sspt.
8. 1996)

{488.402 General provisions.

(@) Purpose of remedies. The purpose of
remedies is to ensure prompt compli-
ance with program requirements.

(b) Basis for imposition and duration of
remedies. When HCFA or the State
chooses to apply cne or more romedles
specified in {488.406, the remedies are
applied on the basis of noncompliance
found during surveys conduoted by
HCFA or by the survey agency.

(c) Number of remedies. HCFA or tho
State may aP_p.Iy one or more remedies
for each "deficiency constituting non-
compliance or for all defloienolea con-
stituting noncompliance.

(d) Plan of correction requiremmt. (1{
Except as specified in paragraph (d)(2
of this section, legardless of which
remedy is applied, each facility that
has deficiencies with respect to pro-
gram requirements must submit a plan
of correction for approval by HCFA or
the survey agency. -

(2) Isolated deficiencies. A facility
notrequired to submita plan ofcorrec-
tion when it has deficiencies that are
Isolated and have a potential for mini-
mal harm, but no actual harm has oc-
curred.

(e) Disagreement regarding remedies. It
the State and HCFA disagree on the de-
cision to Impose a remedy, the dis-

764

S

Hearth Caro Financing Adan

agreement is resolved In i
with {488.452,

(0 Notification requirement
cept when the State is t&k:
against a non-State oper
HCFA or the State (aa autl
HCFA) gives the provider not
remedy, including the—

1)Nature of the noncompll;

i) Which remedy is impose

ill) Effective dato of the re

Iv) Right to appeal the ¢
tlon leading to the remedy.

(2) When a State Is taki.
against a non-State operatet
State’s notifce must Include
information required by HCF
graph (f)(1) of this section.

(3) Immediate jeopardy—2 a

Except for civil money pen;
State monitoring Imposed w
is immediate Jeopardy, for ai.
sRecn‘l_ed_ in  §488.406 Impo:
there isimmediate Jeopardy
must ba given at least 2 calf
before the effective date of ch
ment action,
(4) No immediate jeopardy—i
tice. Except for civil money
and State monitoring, notlct
given at least 15 calendar dx
the effective date of the en,
action in situations In whlci
no immediate Jeopardy.

(5) Latest date of enforcenu
The 2 and 15-day notice pen
when the facility receives t:
but, In no event will the effe
of veenforcementaction be
20 calendar days after the
sent.

(6) Civil money Renaltie_s.
money penalties, the notices
given'in accordance with the
0f §§488.434 and 488.440.

(7) State monitoring. For §
Itoring, no prior notice is req

[59 ER_65243, Nov. 10, 1994 60 R
8,1906]

(488.404 Factors to be con*
selecting remedies.

(a) Initial assessment. In or
lect the appropriate remedy,
apply to a facility with de
HCFA and the State determl
riousness of the deficiencies.

(b) Determining seriousness
ciencles. To determine the ot
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CERTIFIED NURSE AIDE BILL

Section 1 amends AS 08.01.087 to allow the Department of Commerce (the
investigative agency for the Board of Nursing) to designate other state or local agencies
(with their consent) to conduct investigations into reports of abuse by CNAs.

Section 2 is a cross-reference to the exemption from the requirements of the
Administrative Procedure Act created in AS 08.68.520.

Section 5 amends AS 08.68.100(a) to give the Board of Nursing authority to
adopt regulations regarding certified nurse aides.

Section 6 amends AS 08.68.140 to exempt procedures related to the registry of
certified nurse aides from the requirements of the Administrative Procedure Act.

Section 7 adds a definition for "certified nurse aide” in AS 08.68. (Note: this
section will be renumbered; see section 20.)

Section 8 creates a new article in AS 08.68. It contains several new sections
that give the Board of Nursing authority to regulate and certify nurse aides. Under new
AS 08.68.510, itwould be a class B misdemeanor crime for a person to use the title
“certified nurse aide” unless the person is certified by the Board. The Board is required
to establish and maintain a registry of certified nurse aides. New AS 08.68.520
establishes the procedures for including findings of abuse and neglect in the registry.
New AS 08.68.530 and 08.68.540 establish the grounds for the denial or suspension of
a nurse aide’s certificate, and the Board’s disciplinary authority. AS 08.68.550 provides
immunity for good faith reports to the Board, and AS 08.68.560 allows the Department
of Commerce to set and collect fees for CNAs as shown.

Section 9 amends AS 44.62.330(a)(10) to exempt functions related to the nurse
aide registry from the requirements of the Administrative Procedure Act (APA).

Section 10 amends AS 47.05.010 to add to the duties of the Department of
Health and Social Services (DHSS) the investigation of reports of abuse, neglect, or
misappropriation of property by certified nurse aides in facilities licensed by DHSS

under AS 18.20.

Section 11 requires the DHSS to adopt procedures to report to the Board of
Nursing suspected abuse, neglect, or misappropriation of property by CNAs who work
as home care providers.

Section 12 is a new section in the DHSS administrative statutes. It gives DHSS
the authority to investigate reports of abuse or neglect by CNAs in facilities licensed by
DHSS under AS 18.20. The department would be required to hold hearings under
regulations it adopts; these need not comply with the APA. Reports of findings of abuse
or neglect by a CNA must be reported to the Board of Nursing. [f the facility is a long-
term care facility covered under 42 CFR sec. 483.5, only the designated state survey
and certification agency (IIFL&C) may make the report to the registry. This provision is
included to comply with federal law; see 42 CFR sec. 483.156(b)(2).

CAR/dgl/0566a.cr
030797a



Section 13 amends AS 47.17.030, regarding investigation by state and local
agencies of reports of harm to children, to require that suspected abuse or neglect by
CNAs be reported to the Board of Nursing.

Section 14 amends AS 47.17.290(13) to include "certified nurse aides" among
the “practitioners of the healing arts" required to report the suspected abuse or neglect

of children under their care.

Section 15 amends AS 47.24.010(a) to add CNAs to the list of those required to
report the suspected exploitation or abuse of vulnerable adults under their care.

Section 16 amends existing AS 47.24.013, regarding the investigation of abuse
of elderly persons, to require that suspected abuse or neglect by CNAs be reported to

the Board.

Section 17 amends existing AS 47.24.015, which requires DHSS to investigate
reports of harm to elderly that are not addressed under AS 47.24.013. The proposed
new subsection requires DHSS to report suspected abuse or neglect by CNAs to the

Board.

Section 18 amends existing AS 47.33.500(c), regarding assisted living facilities,
to allow information about a complainant or resident to be released to appropriate
investigative agencies.

Section 19 amends AS 47.33.520 to require that suspected abuse or neglect by
CNAs in assisted living homes be reported to the Board of Nursing.

Section 20 is a housekeeping measure. It directs the revisor of statutes to
renumber AS 08.68.395, 08.68.400, and 08.68.410 to make room in the chapter for the

new provisions added by section 8 of this hill.

Section 21 is a transition section, allowing the Board and other affected state
agencies, before the effective date of the new laws, to begin drafting the regulations
necessary to implement the hill.

Section 22 is a transition section providing that persons who are certified as
nurse aides immediately before the effective date of the Act retain their certifications,
subject to continued eligibility. CNAs whose certifications have expired within two years
before the Act takes effect may apply to renew them; certifications expired for five years

or more may not be renewed.
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