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S e p t e m b e r  1, 1993

T e r e s a  Staley, N C A C  II 
C h a i r
A l c o h o l  a n d  D r u g  A b u s e  C o u n s e l o r  

C e r t i f i c a t i o n  R e v i e w  B o a r d  
3 6 0 5  A r c t i c  B o u l e v a r d  
Ste. # 695 
A n c h o r a g e ,  A K  9 9 503

D e a r  Ms. S t aley:

T h a n k  y o u  for y o u r  l e t t e r  of M a y  17, 1 9 9 3  to Dr. H e n r y  of the 
P r o f e s s i o n a l  T e s t i n g  C o m p a n y  w h i c h  w a s  r e f e r r e d  to the N A A D A C  
C e r t i f i c a t i o n  C o m m i s s i o n  a n d  t h e  N A A D A C  s t a f f  for r e s o l u t i o n .

W e  a r e  p l e a s e d  to i n f o r m  y o u  t h a t  t h e  u s e  of i n t e r p r e t e r s  in the 
c o n d u c t  of the N a t i o n a l  C e r t i f i c a t i o n  E x a m i n a t i o n  for A d d i c t i o n  
C o u n s e l o r s ,  L e v e l  I a n d  L e v e l  II, is a p p r o v e d  in c o n c e p t  for y o u r  
u s e  i n  a d m i n i s t e r i n g  the e x a m i n a t i o n  in the S t a t e  of A l aska.

T h e  p r i n c i p a l  c o n c e r n  of the C o m m i s s i o n  a n d  of t h e  t e s t i n g  
c o m p a n y  is to i n s u r e  f a i r n e s s  to a l l  e x a m i n a t i o n  p a r t i c i p a n t s  a n d  
t h a t  the c o u n s e l o r  u s i n g  an i n t e r p r e t e r  n o t  be a f f o r d e d  s p e c i a l  
a s s i s t a n c e  t h r o u g h  the i n t e r p r e t a t i o n  i t s e l f ,  v o c a l  i n f l e c t i o n ,  
a d d i t i o n a l  i n s t r u c t i o n ,  c o m m e n t s ,  etc.

T h e r e f o r e ,  it w i l l  b e  the r e s p o n s i b i l i t y  of the A l a s k a  A l c o h o l  
a n d  D r u g  A b u s e  C o u n s e l o r  C e r t i f i c a t i o n  R e v i e w  B o a r d  to p r o v i d e  an 
i n t e r p r e t e r  d e e m e d  l i n g u i s t i c a l l y  p r o f i c i e n t  a n d  c a p a b l e  of 
t r a n s l a t i n g  the t y p e  of s p e c i a l  v o c a b u l a r y  i n h e r e n t  in the 
o v e r a l l  a l c o h o l  a n d  d r u g  a b u s e  c o u n s e l i n g  p r o f e s s i o n  and f o u n d  in 
t h e  e x a m i n a t i o n .  A d d i t i o n a l l y ,  t h e  e x a m i n a t i o n  m u s t  be 
a d m i n i s t e r e d  at t h e  s a m e  t i m e  a n d  l o c a t i o n  as t h a t  o f f e r e d  o t h e r  
c a n d i d a t e s  ( a l t h o u g h  w e  r e c o g n i z e  t h a t  a s e p a r a t e  r o o m  m a y  be 
a p p r o p r i a t e  to a v o i d  d i s t r a c t i o n  a n d  t h a t  s o m e  a d d i t i o n a l  t i m e  
m a y  be r e q u i r e d  b e c a u s e  of the t r a n s l a t i o n ) .

We h o p e  th a t  this a p p r o a c h  w i l l  b e  of a s s i s t a n c e  to y o u  a n d  to 
the N a t i v e  A l a s k a n  c o u n s e l o r s  a p p l y i n g  f o r  c e r t i f i c a t i o n .

S i n c e r e l y ,

W i l l i a m  K. M a l o n e  
C o l o n e l ,  U.S. A r m y  r e t i r e d  
C e r t i f i c a t i o n  A d m i n i s t r a t o r
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March 21,1997

Representative Norman Rokeberg 
Alaska State Legislature 
House District 11 
716 W. 4Th Ave., Suite 200 
Anchorage, AK 99501

Dear Representative Rokeberg:

I wish to express my appreciation for your taking time out of your busy schedule 
and allowing me to explain the merits of a state license for chemical dependency 
counselors.

Your interest in this area was encouraging and I trust when the opportunity presents 
itself you will be inclined to support legislation for licensure.

If you have any questions, do not hesitate to call me.

Sincerely,

Anthony Longval, Ph.D. ------
Executive Director, Genesis House
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1997 LEGISLATIVE SESSION
Revision Date:
Title:

STATE OF ALASKA

AK Community Property Act

FISCAL NOTE f
BILL NO. HB 199

Sponsor: Rep._Ryan________________________________________
Requestor: H o use  L a b o r  a n d  C o m m e r ce  C o m m it t e e

Department: Commerce and Economic Development 
BRU: Banking. Securities & Corporations 

Component: Banking. Securities & Corporations

COMPONENT SERIAL NO. 1233

OPERATING EXPENDITURES FY 98 FY 99 FY00 FY01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I 0.0 0.0 0.0 0.0 0.0 0.0 I

ICHANGE IN REVENUES I 0.0 0.0 0.0 0.0 0.0 0.0 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts i
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
100b GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate o f any cu rren t year (FY 97) cos t: $ 0.0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Approved by Commissioner: William L. Hensley L--C /_ -_________________________  Date: •7' - /  -v  7
Agency: Commerce and Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information, call the Governor's Legislative Office

Page 1 of 1



; FISCAL NOTE
STATE OF ALASKA ! BILL NO. HB199
1997 LEGISLATIVE SESSION
Revision D a te :____________________ !_______________Dept. AKected: A laska C ourt System
Title: An A c t re la ting  to Com m unity P roperty b r u : TriaJ Courts____________
___________ _____________________________________________Component
Sponsor Rep. Ryan____________________________ _____________________
Requestor House Labor & Com m erce C om m ittee  c o m p o n e n t  Se r ia l  n o . 768____

0 4 / 1 7 / 9 7  1 0 : 3 2  S 1 9 0 7 2 6 4 8 2 9 2  5 ADMIN ACCOUNTING

Expenditures/Revenues____________________________________ (Thousands of Dollars)
OPERATING EXPENDTTURES FY 98 FY 99 FY00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

.

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | |

jCHANGE IN REVENUES ( [

Fund Source_____________________________________________ (Thousands oI Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

ApR 1

E stim ate  o f a ny  cu rren t year (FY 97) cost; None 

Positions
Full-Time
Part-Time
Temporary

ANALYSIS: (Attaon a separate page if necessary)

No fiscal Impact.

Prepared by: D oug W oo live r, A dm in is tra tive  A t t o r n e y ^ ^ ^ ^ ^ ^ Phone: 264 -8265
Agency: A laska  C o u rt System Date: 04/17/97

Approved by; S tephan ie  J. Cole, Acting A dm in is tra tive  D irecto r Date: 04/17/97
Agency: A laska C ourt System  ^ s '

PREPARER TO PROVIDE ALL DISTRIBUTION'COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
I l 'J I  AM

Rev 1/17 Page 1 of 1



(7)
Date Referred to Committee: March 18, 1997

i i

OUSE COMMITTEE REPORT
FURTHER REFERRALS: Judiciary

Date of Committee Action: S f / fP

The LABOR AND COMMERCE Committee considered: 

HOUSE BILL NO. 199

HB 199

COMMUNITY PROPERTY

“An Act relating to the property, transactions, and obligations of spouses; relating to the augmented estate; amending 
Rule 301, Alaska Rules of Evidence; and providing for an effective date.”

recommends it be replaced
with the following committee substitute

[ ] additional referral t o _______________
[ 1 attached amendment(s)

ADOPTS:___________________________

Committee

Letter of Intent

ATTACHES NEW FISCAL NOTE(s): {Depl) APPROVES PREVIOUS:

[ J fiscal n o t e ( s ) _________________________ [ ] fiscal note(s) _________

[ ] the same title 
[ ] a new title

(Dept/Due)

p d  zero fiscal note(s) [ ] zero fiscal note(s)

CHAIR’S SIGNATURE t j -  ^ — C p r j
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0 4 / 1 8 / 9 7 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM 

PARTICIPANT LIST (TESTIFIERS ONLY) 

TCN:70654 SCHEDULED FOR:04/10/97 15:15  TO 17:15  

PUBLIC HEARING HOUSE LABOr> 4 COMMERCE

L O C A T IO N : ANCHORAGE 

f/HB 199 ;■}""<] '■ V  JONATHAN BLATTMACHR <

HB 199 , DOUGLAS BLATTMACHR

' HB 199

; HB 116 BARBARA HUFF TUCKNESS /

HB 116 RENEE MURRAY/

AK TRUST CO

L T N 1 1 5 0

B Y : JNU

F O R : A L L

116 BBSS LINDA • HALL

TESTIFY

TESTIFY

TESTIFY

TESTIFY

TESTIFY

TESTIFY

L O C A T IO N : F A IR B A N K S  

^HB 199 MR. RICH ATTORNEY TESTIFY
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15 :4 1 :5 3  PARTICIPANT LIST (ALL PARTICIPANTS) BY:FBX
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PUBLIC HEARING HOUSE LABOR & COMMERCE

LOCATION:FAIRBANKS
HB 199 MR. RICH HOMPESCH ATTORNEY TESTIFY

HB 199 LINDA HULBERT TESTIFY



LABOR & COMMERCE 
MILITARY a VETERANS AFFAIRS 
COMMUNITY a REGIONAL AFFAIRS 
OIL a GAS

COMMITTEE ASSIGNMENTS:

Alaska £tatc legislature
f io u s c  o f  'R tp ic s c n ta t io c s

R e p r e s e n t a t i v e  J o e  R y a n
1 800-922-3075 hllp://www. akrepublicnns.org

M A R  2  6  1997

INTERIM:
716 W. 4TH AVE. 
ANCHORAGE. AK 99501 
PHONE (907) 258-8161

SESSION:
STATE CAPITOL 
ROOM 420
JUNEAU. AK 99801-1182 
PHONE (907) 465-3075

M E M O R A N D U M

TO : Representative Norman Rokeberg

FR O M : Rep. Joe Ryan

D A T E : March 26, 1997

S U B J E C T :  HB 199

Please schedule this for hearing at the earliest possible moment. Thank you 
for your consideration



aiasfea £tatc Legislature
H o u s e  D f  t l c p rc s c n ta  tin es

LABOR 8 COMMERCE 
MILITARY 8 VETERANS AFFAIRS 
COMMUNITY 8 REGIONAL AFFAIRS 
OIL 8 GAS

COMMITTEE ASSIGNMENTS: INTERIM:
716 W. 4THAVE. 
ANCHORAGE, AK 99501 
PHONE (907) 258-8161

R e p r e s e n t a t i v e  J o e  R y a n

SESSION:
STATE CAPITOL 
ROOM 420
J INEAU, AK 99801-1182 
PHONE (907) 465-3875

1 800-922-3875 hllp://www.akrepublicans.org

House B il l 199 
S p on so r S ta tem en t

This Sponsor statement provides a summary o f  the incom e tax 
advantage o f  community property and a short overview o f  the 
Community Property bill. The bill is designed, among other things, to 
allow married Alaskans to obtain the income tax advantage available 
to residents o f community property states and to produce business in 
Alaska.

A person who owns assets with his or her spouse as community 
property in one o f  the nine community property states (Louisiana, 
Texas, New Mexico, Arizona, California, Nevada, Washington, Idaho, 
and Wisconsin) has a major income tax advantage over a married 
person who owns assets with his or her spouse but that are not 
community property. This advantage results from the incongruous 
operation o f  the step-up in basis rule. This rule is one o f the few, if 
only, income tax advantages that a person’ s estate receives upon his 
or her death.

The best way to explain the step-up in basis rule is to start with an 
example o f a single person in Alaska on her death bed who twenty 
years ago paid $10,000 for a homestead that is presently worth 
$110,000. If the person sold the homestead before she died, she 
would realize a long-term capital gain o f $100,000. The gain would 
be subject to a maximum capital gains tax o f 28%, or $28,000. On the 
other hand, if the person decided not to sell the homestead and died 
the next day, the $100,000 profit would be forgiven. This means that 
her heirs could sell the homestead for $110,000 and pay hq. income 
taxes! This is because the original cost basis o f $10,000 is “ stepped-

I n c o m e  ta x  a d v a n t a g e  o f  c o m m u n it y  p r o p e r t y

1
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up”  to $110,000, the fair market value o f  the homestead at death. If 
the homestead is sold f<*r $110,000 with its new basis o f  $110,000, 
there is no gain and no income taxes will be owed.

The step-up in basis rule gets more complicated when a married 
couple is involved. If we assume that a married couple in Alaska 
bought the homestead twenty years ago for $10,000 and held title as 
husband and wife, then each would own one-half o f the homestead. 
If the husband was on his death bed and the couple sold the 
homestead before the husband died for its current fair market value 
o f $110,000, the couple would realize a $100,000 long-term capital 
gain just like the single person did. However, if the husband died and 
the wife inherited his half o f the homestead and then sold it, she 
would only realize only a $50,000 long-term capital gain. This is 
because the profit in the husband’ s half o f the homestead would be 
forgiven by the step-up in basis rule. The husband’ s half o f  the 
homestead would get a “ step-up”  in basis to $55,000. When the 
husband's half was sold for $55,000 there would be no gain. 
However, the wife would have a gain on the sale o f  her half o f the
homestead. Her half o f the homestead would have a basis o f  $5,000
(one-half o f  the original cost basis o f $10,000). When this half was 
sold for $55,000, the wife would realize a $50,000 long-term capital 
gain and would pay a maximum o f $14,000 o f in ome taxes (28% o f 
$50,000).

If, on the other hand, the couple lived in a community property state 
like Washington, the income tax savings would be even greater. If 
the homestead was community property under Washington law, for 
example, the wife would get a step-up in basis in both halves o f the 
homestead to $110,000. After her husband’ s death when she sold the 
homestead for $110,000 she would pay no. income taxes! In contrast, 
in the prior example o f the married couple in Alaska who owned the 
homestead that was not community property, the wife who sold the 
homestead after her husband died would pay $14,000 o f  income 
taxes. In this way the income tax laws favor spouses in community 
property states who own assets as community property over spouses 
in non-community property states like Alaska who as a general rule
cannot own assets as community property.

O v e r v ie w  o f  H B  196

This bill will allow married Alaskans to execute a written agreement 
to recharacterize their assets as community property. Unlike other



states which have a community property form o f  ownership for 
married persons, Alaskans would have their assets treated as 
community property only to the extent they execute a written 
agreement and elect into a community property system under 
Alaska law. In contrast, community property states mandate the
married couple’ s assets to be community property unless the spouses
elect out.

The bill not only allows Alaskan couples to enter into an agreement 
to have some or all o f  their assets treated as community property, 
but it also permits married persons who do not reside in Alaska to 
have their assets treated as community property under Alaska law 
by executing an Alaskan Community Property Trust. Such a trust
must have an Alaskan trustee. It is anticipated that m îny married 
persons who reside outside o f  Alaska will wish to label a portion, or 
all, o f their assets as community property because they believe that 
it is a more appropriate method o f owning their assets and they wish 
to obtain the incom e tax advantages which are available to 
community property upon the death o f the first spouse.

Some believe that community property represents a more fair and 
rational system o f  sharing the ownership o f  property during
marriage because it essentially treats the marriage like a 
partnership; as assets are earned during the marriage, they are 
treated as owned 50/50 by the two partners (the husband and wife). 
Others believe community property is not a fair or rational system. 
Regardless o f  one’ s beliefs, it seems appropriate to allow Alaskans, 
and residents o f other states, the freedom to choose the arrangement 
that is most appropriate for them.

It should be emphasized that no asset would be labeled as 
community property under the bill. Rather, the bill merely 
authorizes married persons to execute a written agreement or trust 
in which they expressly elect to treat some or all o f their assets as 
community property under Alaska law.

3



L E G A L  S E R V IC E S

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 S TA TE  OF A L A S K A
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  March 25, 1997

SUBJECT: Sectional Summary of HB 199, the "community property" bill (Work
Order No. 20-LS0522\E)

TO: Representative Joe Ryan
Attn: David Pree

FROM: ^liLesa Bannister
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation of the bill. The descriptions of the sections necessarily contain some 
generalizations and simplifications. As a result, please keep in mind that the bill itself is the 
best statement of its contents.

Section 1. States that community property under the new chapter (AS 34.75) is not included 
in the augmented estate. "Augmented estate" is a term used in the state's Uniform Probate 
Code to refer to the pot of property from which a surviving spouse can elect to take a one- 
third share; the property in the estate is "augmented" by adding to it certain other property 
transferred to others by the decedent.

Section 2. Makes an amendment to AS 25.15.010 to show that its provisions are subject to 
the new community property chapter (AS 34.75).

Section 3. Makes an amendment to AS 25.15.020 to show that the section is subject to the 
new community property chapter (AS 34.75).

Section 4. Makes an amendment to AS 25.15.050 to show that the provisions of the section 
are subject to the new community property chapter (AS 34.75).

Section 5. Makes an amendment to AS 25.15.060 to show that the provisions of the section 
are subject to the new community property chapter (AS 34.75).

Section 6. Adds a subsection to AS 25.24.160 (dealing with court judgments in divorce 
actions). The new subsection directs the court to distribute the parties' property under 
AS 34.75 according to their community property agreement or community property trust



under AS 34.75, if they have one. Directs the court to award one-haL of the value of the 
community property to each party, unless the parties have agreed otherwise in the 
community property agreement or trust.

Section 7. Amends AS 25.24.200(a) (relating to dissolution of marriages) to include 
community property under AS 34.75.

Section 8. Amends AS 25.24.310(b) (relating to the payment of attorney fees, costs, and 
other disbursements in a child custody, support, and visitation matters) to include community 
property in the property that can be used to pay for a minor's legal representation or for other 
services.

Section 9. Amends AS 34.15.110 to make its provisions subject to the section in the new 
community property chapter, AS 34.75, that addresses how spouses can hold property. (The 
citation should be corrected to read "AS 34.75.110" in both places.)

Section 10. makes an amendment to AS 34.15.130. States that the conclusion that persons 
are tenants in common if they have an undivided interest in real property is subject to the 
provisions of the sectio.i ;i the new chapter, AS 34.75, that addresses how spouses can hold 
property. (Thecitatior ould be corrected to read "AS 34.75.110.")

Section 11. Adds a new chapter related to the property of spouses.

AS 34.75.010. Requires spouses to act in good faith towards each other if the matter 
involves community property. Prohibits changing this obligation in a community property 
agreement or trust.

AS 34.75.020. Allows a community property agree.nent or trust to change this chapter's 
effect, except for certain listed provisions.

AS 34.75.030. Limits the classification of property as community property to what the 
spouses say in a community' property agreement or trust, except where this chapter classifies 
property otherwise.

Establishes a presumption that the spouses' property acquired during marriage and after the 
determination date (see AS 34.75.900 for definition) is community property, if the spouses' 
community property agreement says that all their property acquired during marriage is 
community property.

Gives a spouse a one-half interest in community property.

States that if the community property agreement states that all property acquired during 
marriage is community property, the income on the property is community property.

Representative Joe Ryan
March 25, 1997
Page 2



States that even if community property is transferred to a trust, it still remains communi:/ 
property.

States that property is not community property if it is owned by a spouse at the time of the 
marriage but before the determination date (see AS 34.75.900 for definition). This occurs 
even if the spouses' community property agreement provides that all property acquired 
during marriage is community property. However, the community property agreement may 
expressly provide differently.

States that certain listed property is individual property if it is owned by a spouse at the time 
of the marriage but before the determination date (see AS 34.75.900 for definition). This 
occurs even if the spouses' community property agreement provides that all property 
acquired during marriage is community property. However, the community property 
agreement may expressly provide differently.

States that appreciation and income of property transferred to a community property trust are 
community property if the trust says they are.

States that community property held in a trust remains community property when distributed 
to the spouses.

States that this chapter doesn't change property classification and ownership rights for 
property acquired before or during marriage, except as otherwise provided in this chapter.

AS 34.75.040. Identifies what property one spouse may manage and control alone.

Requires spouses to act together when managing and controlling community property that 
is held in both ^  their names (unless held in the aItemative-"or").

States that the trust terms determine the management and control rights of community 
property transferred to a trust.

States that management and control rights for community property don't determine the 
classification of the property and don't rebut the presumption in AS 34.75.030(h).

States that management and control rights to community property do not permit gifts, except 
as provided in AS 34.75.050.

States that management and control rights are not affected by this chapter if the property is 
acquired before the determination date (see AS 34.75.900 for definition). Makes an 
exception to the extent provided otherwise in a community property agreement or trust.

Representative Joe Ryan
March 25, 1997
Page 3



Allows a court to appoint a conservator or guardian to handle the management and control 
rights of a disabled spouse.

AS 34.75.050. Prohibits one spouse acting alone from giving to a third party community 
property that the spouse manages and that is over $1,000 (in one calendar year), or is a larger 
amount unless the amount is reasonable considering the economic conditions of the spouses.

Subjects a gift not allowed under (a) of this section to a court action allowed under (d) unless 
both spouses act jointly or the gift is ratified by the other spouse.

Considers that the spouses have acted together when one spouse makes a gift, if either of 
certain U.S. gift tax activities occur.

Allows one spouse to bring a court action against a spouse making a gift that doesn’t satisfy
(a), or against the recipient of the gift, or both. Requires the action to be begun within a 
certain time. Characterizes a recovery during marriage as community property. Limits a 
recovery after dissolution or death of one spouse to one-half of the value of the gift and 
makes this recovery individual property.

AS 34.75.060. Allows spouses living in this state to classify all or part of their property as 
community property by using a community property agreement.

Allows spouses, even if not living in this state, to classify all or part of their property as 
community property by transferring the property to a community property trust that states 
that the property is community property.

AS 34.75.070. Establishes a presumption that an obligation incurred by a spouse during 
marriage is incurred in the interest of the marriage or family.

Restricts the satisfaction o f u duty of support owed to the other spouse or child of the 
marriage to community property and the spouses's non-community property.

Restricts the satisfaction of an obligation incurred by a spouse in the interest of the marriage 
or family to community property and the non-community property of the spouse.

Restricts the satisfaction of certain obligations attributable to obligations, acts, or omissions 
before marriage to the non-community property of the spouse and certain community 
property.

Restricts the satisfaction of certain other obligation incurred by a spouse during marriage to 
the spouse's non-community property and the spouse's interest in community property.

Representative Joe Ryan
March 25, 1997
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States that this chapter doesn't change the spouses' relationship with their creditors with 
regard to property or obligations existing before the determination date (see AS 34.75.900 
for definition).

Makes binding on a creditor a writing signed by the creditor that reduces the creditor's rights 
under this section.

States that creditor rights are not affected by a community property agreement or trust, unless 
the creditor knows about the effect when the obligation to the creditor is incurred. Prohibits 
changing the effect of this suo section by a community property agreement or trust.

States that this chapter doesn't affect a property exemption available under another law.

Sec. 34.75.080. Protects persons who are bona fide purchasers (in general, good faith 
purchasers for value without notice of a problem or adverse condition) in their transactions 
with spouses. States that notice of a community property agreement or trust, a marriage, or 
a marriage termination doesn't change the purchaser's status as a bona fide purchaser. 
Provides that certain community property purchased from one spouse by a bona fide 
purchaser is purchased free of any claim of the other spouse; prohibits changing this 
provision in a community property agreement or trust.

Sec. 34.75.090. Establishes certain requirements for and features of community property 
agreements. An agreement must be in writing, be signed, and make some property 
community property. Consideration (each spouse receiving something, usually money) is 
not needed for the agreement to be effective.

States that the agreement may not adversely affect a child’s right to support.

Identifies various items that the spouses may agree on in the agreement.

Provides for the amendment or revocation of the agreement.

Allows persons who are not yet married to enter into an agreement, but prevents the 
agreement from becoming effective until they are married.

Establishes when community property agreements are unenforceable.

Provides that a court is the entity that determines whether an agreement is unconscionable 
(grossly unfair to one spouse).

Sec. 34.75.100. Establishes certain requirements for and features of community property 
trusts. To be a trust, it must be signed and state that some of the property transferred to the 
trust is community property, and one trustee must meet the qualifications given under the

Representative Joe Ryan
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section. Consideration (each spouse receiving something, usually money) is not needed for 
the trust to be effective.

States that the trust may not adversely affect a child's right to support.

Lists various items that the spouses may agree on in the trust.

Provides for the amendment or revocation of the agreement.

Establishes when community property trusts are unenforceable.

Provides that a court is the entity that determines whether i. trust is unconscionable (grossly 
unfair to one spouse).

Requires the trustee to maintain certain records.

Sec. 34.75.110. Establishes how spouses may hold their property. Includes some new 
methods, e.g. holding separately or together as community property or holding as 
"survivorship community property" (where surviving spouse receives the other spouse's 
community property interest automatically). Provides for holding property as individual 
property.

Sec. 34.75.120. Prevents the issuer of an insurance policy from being liable because it 
makes payments or takes other actions on the policy, unless the issuer actually knew that the 
payments or actions were inconsistent with a community property agreement or trust or 
certain adverse claims.

Establishes some rules for how to classify the ownership of life insurance policies and 
proceeds.

States that this section does not affect a creditor's interest in a policy (or its proceeds) that 
is transferred or made payable to the creditor as security for an obligation.

States that this section does not affect the ownership interest or proceeds of a policy unless 
a spouse is listed as an owner and community property is used to pay a premium on the 
policy.

Sec. 34.75.130. Provides that other property becomes community property if it is mixed 
with community property and if it can't be traced (or except as provided in AS 34.75.110).

Provides that under certain conditions the individual property of one spouse is changed to 
community property if the other spouse contributes effort, skill, activity, etc. to the separate 
property.

Representative Joe Ryan
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Sec. 34.75.140. Gives a spouse a claim against the other spouse for failing to act in good 
faith, if the failure damages the claimant's community property interest.

Allows a court to order an accounting of the spouses' property and obligations. Allows a 
court to make certain listed determinations about the spouses' property.

Allows a court to order the addition of a spouse's name to the title of community property 
held in the name of only one spouse, except for certain listed property.

Requires a spouse to bring a court action against the other spouse under (a) within three 
years.

Sec. 34.75.150. After the death of a spouse living in this state and under certain 
cir umstances, treats as community properly the property that can be traced to certain 
recoveries of the decedent for a loss of earning capacity.

Sec. 34.75.160. Directs that this chapter is to be applied and construed uniformly with the 
laws on this same subject in other states and to be applied and construed to achieve its 
general purpose.

Sec. 34.75.900. Defines the terms in the chapter.

Sec. 34.75.995. Gives the chapter the title "Alaska Community Property Act."

Section 12. Describes how a section in the new chapter changes an Alaska Rule of 
Evidence.

Section 13. States that the provision in this bill that amends court rules only takes effect 
if the section describing how it amends the rule receives the necessary super-majority vote.

Section 14. Gives the bill an immediate effective date.

If I may be of further assistance, please advise.

Representative Joe Ryan
March 25, 1997
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2. Community Property — Step-up in Basis fo r  Surviving Spouse '.v One-half Share o f  
Community Properly

Both the decedent's and the surviving spouse's half interests in community property receive a 
new basis, if at least half of the community property was includible in the decedent's gross 
estate.142

142  Section 1014(b)(6); Regs. Section l.l014-2(aX5). For special rules applicable to the 
surviving spouse's interest in community property of a decedent dying after Oct. 21,1942, and 
before 1948, see Regs. Section 1.1014-2(c)(2).

Only community property qualities for this step-up in basis for both halves. Other forms of 
joint ownership do not quality143 unless, under applicable local law, they are regarded as 
community property as well.144 Some courts have recognized that if title to realty is held in joint 
tenancy or tenancy in common, but the spouses intend to hold the realty as conununity property, 
both halves of the property qualify for a new basis.145___________

143 Rev. Rul. 68-80, 1968-1 C.B. 348 (no new basis step-up on wife's Interest in Virginia 
realty held in co-tenancy, despite community property source o f purchase money); Murphy v.
Comr., 342 F.2d 356 (9th Cir. 1965) (no basis step-up for surviving spouse's interest in California 
realty originally held as community property, converted before death to co-tenancy).

144 Sec Rev. Rul. 87-98, 1987-2 C.B. 206; W ASH . REV. CO D E  Section 64.28.040 (interests 
v held jointly by husband and wife presumed to be community properly).

r  I 4? McCollum v. U.S., 58-2 USTC  Para.9957 (N.D. Okla. 1958) (where spouses filed election
to come under Oklahoma community properly law, then took title to realty in joint tenancy while 
intending to hold as community property, both halves qualify for basis step-up); Bordennve v.
U.S., 150 F. Supp. 820 (N.D. Cal. 1957) (presumption created by joint tenancy or co-tenancy 
record title in California realty can be overcome by evidence o f mutual intention, understanding or 
agreement that realty was held as community property; court holding presumption o f joint tenancy 
record title not overcome for purpose ofbasis step-up in both halves). McCollum and Bordenave 
were decided under the predecessor o f Section 1014 -  1939 Cede Section 113(aX5). See also 
U.S. v. Pieroni, 154 F.2d 758 (9th Cir. 1946) (although the deed to California really stated that 
said property was held in joint tenancy, nevertheless the court held that evidence was admissible 
to show that the spouses had an agreement that said property was held as community property and 
that the agreement prevailed over the form of the deed); and Rev. Rul. 87-98, 1987-2 C.B. 206 
(where spouses bought piopcrty with communiry funds, took title as joint tenants with right of 
survivorship, and declared, in joint wills, that the property was community property, each half 
interest received stcp-up in bash since property was considered community properly under state 
law).

The stcp-up in basis produces immediate tax results in the case of oil and gas property owned 
as community property. In Rev. Rul. 92-37,146 a surviving spouse filed a joint return with the 
executor of her late husband covering the short lax year ending with her husband's death and her 
normal tax year. The Service ruled that she was entitled to use the datc-of-deatli value in 
calculating her depletion deduction in respect of their oil and gas properties.___________

146 92-1 C.B. 195.

The surviving spouse's interest in U.S. Treasury Bonds, which can be redeemed at par in
payment of federal estate tax ("flower bonds"), held as community property receives a new basis
equal to the fair market value of the bonds at the dale of death or alternate valuation dates, not
their par value.147 Both halves of partnership interests held as community property qualify for
the new basis if the Section 754 election has been made.148________________________

147 NeuhofTv. Comr., 75 T.C. 36 (1980). afi'd, 669 F.2d 291 (5th Cir. 1982) (Texas); Rev.
Rul. 76-68, 1976-1 C.B. 216.
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Sec. 1014. Basis Of Property Acquired From A Decedent

(a) In General

Except as otherwise provided in this section, the basis of property in the hands of a person 
acquiring the property from a decedent or to whom the property passed from a decedent shall, 
if not sold, exchanged, or otherwise disposed of before the decedent's death by such person, 
be-

(1) the fair market value of the property at the date of the decedent’s death, or

(2) in the case of an election under either section 2032 or section 81 l(j) of the Internal 
Revenue Code of 1939 where the decedent died after October 21,1942, its value at the 
applicable valuation date prescribed by those sections, or

(3) in the case of an election under section 2032A, its value determined under such 
section.

(b) Property Acquired From The Decedent

For purposes of subsection (a), the following property shall be considered to have been 
acquired from or to have passed from the decedent;

(1) Property acquired by bequest, devise, or inheritance, or by the decedent's estate from 
the decedent;

(2) Properly transferred by the decedent during his lifetime in trust to pay the income for 
life to or on the order or direction of the decedent, with the right reserved to the decedent at 
all times before his death to revoke the trust;

(3) In the ease of decedents dying after December 31, 1951, property transferred by the 
decedent dining his lifetime in trust to pay the income for life to or on the order or 
direction of the decedent with the right reserved to the decedent at all times before his 
death to make any change in the enjoyment thereof through the exercise of a power to alter, 
amend, or terminate the trust,

(4) Property passing without full and adequate consideration under a general power of 
appoinimcnt exercised by the decedent by will;

(5) In the case of decedents dying after August 26, 1937, property acquired by bequest, 
devise, or inheritance or by the decedent's estate from the decedent, if the property consists 
of stock or securities of a foreign corporation, which with respect to its taxable year next 
preceding the date of the decedent's dcaih was, under the law applicable to such year, a 
foreign personal holding company. In such case, the basis shall be the fair market value of 
such property at the dale of the decedent’s death or the basis in the hands of the decedent, 
whichever is lower;



(6) In the case of decedents dying after December 31, 1947, property which represents the 
surviving spouse's one-half share of con m unity property held by the decedent and the 
surviving spouse under the community property laws of any State, or possession of the 
United States or any foreign country, if at least one-half of the whole of the community 
interest in such property was includible in determining the value of the decedent's gross 
estate under chapter 11 of subtitle B (section 2001 and following, relating to estate tax) or 
section 811 of the Internal Revenue Code of 1939;

(7) In the case of decedents dying after October 21,1942, and on or before December 31, 
1947, such part of any property, representing tire surviving spouse's one-half share of 
property held by a decedent and the surviving spouse under the community property laws 
of any State, or possession of the United States or any foreign country, as was included in 
determining the value of the gross estate of the decedent, if a tax under chapter 3 of the 
Internal Revenue Code of 1939 was payable on the transfer of the net erale of the 
decedent. In such ease, nothing in this paragraph shall reduce the basis below that which 
would exist if the Revenue Act of 1948 had not been enacted;

(8) In the case of decedents dying after December 31, 1950, and before January 1,1954, 
property which represents the survivor's interest in a joint and survivor’s annuity if the 
value of any part of such interest was required to be included in determining the value of 
decedent's gross estate under section 811 of the Internal Revenue Code of 1939;

(9) In the case of decedents dying after December 31,1953, property acquired from the 
decedent by reason of death, form of ownership, or other conditions (including property 
acquired through the exercise or non-exercisc of a power of appointment), if by reason 
thereof the property is required to be included in determining the value of the decedent's 
gross estate under chapter 11 of subtitle B or under the Internal Revenue Code of 1939. In 
such case, if the property is acquired before the death of the decedent, the basis shall be the 
amount determined under subsection (a) reduced by Die amount allowed to the taxpayer as 
deductions in computing taxable income under this subtitle or prior income tax laws for 
exhaustion, wear and tear, obsolescence, amortization, and depiction on such property 
before the death of (he decedent. Such basis shall be applicable to the property 
commencing on the death of the decedent. This paragraph shall not apply lo-

(A) annuities described in section 72;

(B) property to which paragraph (5) would apply if the property had been acquired by
bequest; and

(C) property described in any other paragraph of this subsection.

(10) Property includible in the gross estate of the decedent under section 2044 (relating to 
certain property for which marital deduction was previously allowed). In any such case, the 
last 3 sentences of paragraph (9) shall apply as if such property were described in the first 
sentence of paragraph (9).

(c) Property Representing income In Respect Of A Decedent

This section shall not apply to property which constitutes a right to receive an item of income
in respect of a decedent under section 691.

(d) Special Rule With Respect ToDISC Stock

If stock owned by a decedent in a DISC or former DISC (as defined in section 992(a))
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T h e r e s a  M. L a u t e r b a c h J u n e a u 8 4 0 6 0 3 5

K e i t h  B. L e v y J u n e a u 8 2 1 1 1 2 3

M a r g a r e t  L o w e A n c h o r a g e N A 0 4 7 6 0

a u r e n  M a c V a y J u n e a u 9 6 1 1 0 6 1

B a r b a r a  L. M a l c h i c k A n c h o r a g e 8 2 0 6 0 4 5

S t e p h e n  F. M c K e e A n c h o r a g e 8 9 0 6 0 2 6

R o n a l d  K. M e l v i n A n c h o r a g e 7 9 0 6 0 3 9

Y a l e  H. M e t z g e r A n c h o r a g e 9 5 1 2 0 8 2

D o n n a  M. M e y e r s A n c h o r a g e 9 0 0 6 0 1 1

S h e i l a  M i l l e r A n c h o r a g e N A 0 4 8 1 6
M i c h e l l e  V. M i n o r A n c h o r a g e 7 5 1 0 0 7 9

M a r g a r e t  L. M u r p h y Ft. R i c h a r d s o n 9 5 0 9 0 4 1

P h i l  N. N a s h K e n a i 7 7 0 5 0 5 0

B a r b a r a  A. N o r r i s A n c h o r a g e 8 5 0 6 0 7 0
D i a n n e  E. O l s e n A n c h o r a g e 8 0 0 6 0 3 3

H e r b e r t  M. P e a r c e A n c h o r a g e 9 3 1 1 0 8 8

J a n e t  D. P l a t t A n c h o r s  j o 8 2 0 9 0 9 4

J o h n  E. R e e s e A n c h o r a g e 6 9 1 1 0 4 6

M a r k  W. R e g a n J u n e a u 8 4 0 9 0 8 1

S t u a r t  G . R o s s A n c h o r a g e 8 4 0 7 0 6 7

P a t r i c k  G. R o s s A n c h o r a g e 8 6 0 6 0 3 C

P e g g y  R o s t o n A n c h o r a g e 7 7 0 5 0 S 5

V a n c e  A. S a n d e r s J u n e a u 8 6 1 1 1 3 3

S a n d r a  K. S e v i l l e A n c h o r a g e 7 2 1 0 0 6 5

W i l l i a m  B. S c h e n d e l F a i r b a n k s 7 6 1 0 1 2 E

A l a n  L. S c h m i t t K o d i a k 8 2 1 1 1 4 ?
T h e o d o r e  P. S h e r w i n A n c h o r a g e N A 0 3 7 1 3

J u l i e  A. S m i t h F a  i r b a n k s 9 2 1 1 1 0 C

D. R e b e c c a  S n o w F a i r b a n k s 7 2 0 5 0 1 E

d w a r d  A. S t a h l a S i t k a 6 9 0 3 0 1 5

'-Claire S t e f f e n s A n c h o r a g e 8 2 0 6 0 6 7

N i e s j e  J. S t e i n k r u g e r F a i r b a n k s 7 6 0 5 0 5 S

W m .  G r a n t  S t e w a r t W a s ! 1 la 7 9 1 0 1 4 3
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’ A n  A c t relating to unlawful trade practices.
Dopt. A ffected: 

'BRU : Civil Division
Department of Law

Component: General Legal Services
Sponsor: . 
Requester:

Representative Dyson
House Labor and Commerce Comm ittee

Expenditures/Revenues
CO M P O N EN T  SERIAL NO . 

(T h o u s a n d s  o f  D o lla rs )

2 0 8 7

OPERATING  EXPENDITURES F Y  98 FY 99 FY  00 FY 01 FY  02 FY  03
PERSONAL SERVICES
TR A V EL
C O N T R A C T U A L
SUPPLIES
EQU IPM ENT
LAN D  &  STRUCTURES
G R AN TS , CLA IM S
M ISCELLANEO U S

.

•

T O T A L  OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  EXPENDITURES

(C H AN G E  IN r e v e n u e s ' ! "

FUND  SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/M HTIA
Other
bT O T A L 0.0 0.0 0.0 0.0 0.0 0.0

B tim a te  of any current year (FY97) cost: $ 0.0
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FULL -T IM E 0.0 0.0 0.0 0.0 0.0 0.0
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TEM P O R AR Y
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HB 2 0 3  a m ends A la s k a 's  U n fa ir T rade  P ra c tice s  and  C o n su m e r P ro te c tio n  A c t  to  e nh a nce  a p riva te  l i t ig a n t ’ s 
r ig h t,  u n d e r A S  4 5 .5 0 .5 3 1 ,  to  b ring  an  a c tio n  in A la ska  S u p e rio r C o u rt.

P assage o f  th is  le g is la tio n  w o u ld  ca u se  no n e w  c o s ts  fo r th e  D e p a rtm e n t o f L a w . S e c tio n  5 m a y  h a v e  th e  
e ffe c t o f  in c re a s in g  revenues , h o w e ve r, as it  w o u ld  requ ire  a c o u rt  to  a w a rd  fu ll a tto rn e y 's  fees and all 
a llo w a b le  c o s ts  to  a p reva iling  p la in t if f  (w h e th e r  th e  s ta te  o r a p riv a te  p la in t if f ) .  U n de r c u rre n t la w , th e  
p re va ilin g  p la in t if f  ca n  o n ly  rece ive  Rule 8 2  a t to rn e y 's  fees , s e t a t a p p ro x im a te ly  2 0  p e rc e n t. The  a m o u n t o f 
reven u e  th a t  m ig h t acc ru e  to  the  s ta te  is  v e ry  sp e c u la tiv e , d ep e n d in g  on  th e  leve l o f  e f fo r t  expended  b y  th e  
s ta te  in  p u rsu in g  a c tio n s  b ro u g h t u n d e r th e  U n fa ir  T rade  P rac tice s  and C o n su m e r P ro te c tio n  A c t.

Prepared by:
Division:

Approved by Com missioner: 
kgency: Department of Law

PREPARER TO PROVIDE A LL  D ISTRIBUTION COPIES TO  G O VER N O R 'S  LEG ISLATIVE  OFFICE 
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Revision Date: ___________________
Title:

S T A T E  O F  A L A S K A
1997 L E G IS L A T IV E  S E S S IO N

B IL L  N O . HB 2 0 3

"A n  A c t relating to unlawful trade practices."
Dept. A ffected: 

‘ BRU:
Department of Law

Civil Division
Component: General Legal Services

Sponsor:
Requester:

Representative Dyson
House Labor and Commerce Committee

Expenditures/Revenues
CO M PO NENT SERIAL NO. 

(T h o u s a n d s  o f  D o lla rs )

2 0 8 7

OPER ATING  EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PER SO N AL  SERVICES
T R A V E L
C O N T R A C T U A L
SUPPLIES
EQ U IP M EN T
L A N D  & STRUCTURES
G R A N T S , C LA IM S
M ISC ELLAN EO U S
T O T A L  OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  EXPENDITURES

C H A N G E  IN REVENUES {

FUND  SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/M H TIA
Other
T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: 5 0.0

POSITIONS
FULL -T IM E 0.0 0.0 0.0 0.0 0.0 0.0
P AR T -T IM E
TEM P O R AR Y

A N A L Y S IS : (Attach a separate page if necessary)

HB 2 0 3  a m ends A la s k a 's  U n fa ir T rade  P rac tice s  and C onsum er P ro te c tio n  A c t  to  enhance a p riva te  l it ig a n t 's  
r ig h t,  u n d e r A S  4 5 .5 0 .5 3 1 ,  to  b ring  an a c tio n  in A laska  S upe rio r C o u rt.

P assage  o f  th is  le g is la tio n  w o u ld  cause no n e w  c o s ts  fo r  the  D e p a rtm e n t o f  Law . S ec tion  5 m a y  have  the  
e ffe c t  o f  in c re a s in g  revenues, l.^ w e v e r , as i t  w o u ld  requ ire  a c o u rt to  a w a rd  fu ll a tto rn e y 's  fees and all 
a llo w a b le  c o s ts  to  a p re va ilin g  p la in t if f  (w h e th e r th e  s ta te  o r a p riva te  p la in t if f ) .  U nder c u rre n t la w , the  
p re v a ilin g  p la in t if f  can  o n ly  rece ive  Rule 8 2  a tto rn e y ’s fees, se t at a p p ro x im a te ly  2 0  p e rce n t. T he  a m o u n t o f 
re v e n u e  th a t m ig h t a cc ru e  to  the  s ta te  is v e ry  sp e cu la tive , depend ing  on  th e  leve l o f e ffo r t  expended  by  th e  
s ta te  in  p u rsu in g  a c tio n s  b ro u g h t under th e  U n fa ir Trade P ractices and C o nsum e r P ro te c tio n  A c t.

Prepared by: 
Division:

Joan M. Kasson
Administrative Services Division

Approved by Com missioner: 
Agency: _________

Bruce M. Botelho. Attorney Geqfrfai
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Date:'

Date:
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Title:

STATE OF ALASKA BILL NO. HB 203

Actions for unlawful trade practices

Sponsor: Rep. Dyson
Requestor: ___________

Department: Commerce and Economic Development 
BRU: Banking, Securities & Corporations 

Component: Banking, Securities & Corporations

COMPONENT SERIAL NO.

Expenditures/Revenues

1233

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

*
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0 |

ICHANGE IN REVENUES 0.0 0.0 0.0 0.0 0.0 0.0 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any cu rren t year (FY 97) cost: $

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Prepared by: 
Division:

Willis F. Kirkpatrick, Director Phone: 465-2521
Banking, Securities and Corporations

Approved by Commissioner: William L. Hensley / . . . . C________
Agency: Commerce and Economic Development

Da‘* ____
Date: /■ i ' / /

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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CS FOR HOUSE BILL NO. 203( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors ): REPRESENTATIVES DYSON, C roft
A BELL 

FOR AN ACT ENTITLED

"An Act relating to actions for unlawful trade practices."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.50.473(c) is amended to read:

(c) A violation of this section constitutes an unfair or deceptive act or practice 

un ’.er AS 45.50.471. It [NOTWITHSTANDING AS 45.50.531(a), IT] is presumed 

that actual damages to the consumer under AS 45.50.531 (a) are equal to the cost of 

the service provided plus $200. Additional damages must be proved.

* Sec. 2. AS 45.50.531(a) is amended to read:

(a) A person who suffers an ascertainable loss of money or property, or who 

is otherwise aggrieved, as a result of another person’s act or practice declared 

unlawful by AS 45.50.471 may bring a civil action to recover for each unlawful act 

o r practice three times the actual damages or $500 [$200], whichever is greater. 

[THE COURT MAY, IN CASES OF WILFUL VIOLATION, AWARD UP TO 

THREE TIMES THE ACTUAL DAMAGES SUSTAINED.] The court may provide 

other relief it considers necessary and proper. Nothing in this subsection prevents

-1- CSHB 203( )
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a person who brings an action under this subsection from pursuing other 

remedies available under other law, including common law.

* Sec. 3. AS 45.50.531(f) is amended to read:

(f) A person may not commence an action under this section more than two 

years after the person discovers or reasonably should have discovered that the cause 

of action arose [THE LOSS RESULTED] from an act or practice declared unlawful 

by AS 45.50.471.

* Sec. 4. AS 45.50 is amended by adding new sections to read:

Sec. 45.50.535. Private injunctive relief, (a) Subject to (b) of this section 

and in addition to any right to bring an action under AS 45.50.531 or other law, any 

person may bring an action to obtain an injunction prohibiting a seller or lessor from 

continuing to engage in an act or practice declared unlawful under AS 45.50.471.

(b) A person may not bring an action under (a) of this section unless

(1) the person first provides written notice to the seller or lessor who 

engaged in the unlawful act or practice that the person will seek an injunction against 

the seller or lessor unless the seller or lessor fails to promptly stop the unlawful act 

or practice; and

(2) the seller or lessor fails to promptly stop the unlawful act or 

practice after receiving the notice.

(c) It is not necessary that a person suffer damages or otherwise be injured by 

the unlawful act or practice in order to bring an action under (a) of this section.

Sec. 45.50.537. Attorney fees, costs, and damages, (a) Notwithstanding 

AS 09.60.015 and except as provided otherwise in this section, in an action brought 

under AS 45.50.471 - 45.50.561, a prevailing plaintiff, whether the state or a private 

plaintiff, shall be awarded costs as pr ded by court rule and full reasonable attorney 

fees at the prevailing reasonable rate, and a private plaintiff, who is not the prevailing 

party, may not be required to pay attorney fees or costs to the defendant unless the 

court determines that the cause of action brought by the plaintiff is frivolous.

(b) In an action brought under AS 45.50.471 - 45.50.561, the court shall award 

the defendant costs as provided by court rule and full reasonable attorney fees at the 

prevailing reasonable rate if the action is found to be frivolous.

WORK D R A F T  WORK D R A F T  0*LS0553\L

CSHB 203( ) -2-
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(c) In an action brought under AS 45.50.471 - 45.50.561, if the court finds that 

the action was brought by the plaintiff to obtain a competitive business advantage and 

the plaintiff is not the prevailing party, the court shall award the defendant costs as 

provided by court rule, full reasonable attorney fees at the prevailing reasonable rate, 

and any damages suffered by the defendant as a result of the plaintiffs allegations.

* Sec. 5. AS 45.50.531(g) is repealed.

WORK D R A F T  WORK D R A FT  0-LS0553VL
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1 Page I, lines 9 - 10:

2 Delete or who is otherwise aggrieved."

■ #
3 Page 2, lines J  - 7:

4 Delete all material.

A M E N D M E N T

OFFERED IN THE HOUSE

TO: HB 203

 '

05 - ° 2 - 9 7  AO9 :0 6 ,

5 Renumber the following bill sections accordingly.
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n  (907) 465-2199 
FAX (907) 465-4587

Toll free (800) 342-2199
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k rp re sen la tive j rod. Dyson

('I'l.ogis stale ak us

- Internet •
Imp //www akrepublicans ore

R e p r e s e n t a t i v e  F r e d  D y s o n

HB 203 
Sponsor Statement 
Consumer Protection from U n law fu l Trade Practices
" A n  A c t  r e l a t i n g  t o  a c t i o n s  f o r  u n l a w f u l  t r a d e  p r a c t i c e s . "

A la s k a n  c o n s u m e r s  h a v e  g r o w n  i n c r e a s i n g ly  v u ln e r a b l e  t o  f r a u d  s in c e  
t h e  D e p t ,  o f  L a w ’s C o n s u m e r  P r o t e c t i o n  S e c t i o n  w a s  e l im i n a t e d  i n  th e  
la t e  1 9 8 0 s .

K n o w i n g  t h a t  o u r  s t a te 's  e n f o r c e m e n t  e f f o r t s  a r e  w e a k ,  s w i n d le r s  p r e y  
h e a v i l y  o n  o u r  c i t i z e n s ,  g i v i n g  u s  a  d u b i o u s  r e p u t a t i o n  a s  e a s y  t a r g e t s ,  
a n d  c o s t i n g  u s  a n  e s t im a t e d  $ 1 0  m i l l i o n  a  y e a r  i n  t e le m a r k e t i n g  f r a u d  
a l o n e .  W e  c o n t i n u e  t o  la g  f a r  b e h i n d  o t h e r  s t a t e s  i n  p r o v i d i n g  
p r o t e c t i o n  t o  o u r  c o n s u m e r s - e s p e c i a l l y  e l d e r l y  A la s k a n s ,  w h o  a r e  
p a r t i c u l a r l y  v u ln e r a b l e .

T h o u g h  A la s k a ' s  s t a t e  g o v e r n m e n t  c o n s u m e r  p r o t e c t i o n  a p p a r a t u s  is  
i n a d e q u a t e  t o  p r o t e c t  o u r  c i t i z e n s ,  w e  c a n  e m p o w e r  o r d i n a r y  A la s k a n s  
t o  f i g h t  b a c k  a g a i n s t  c o n s u m e r  f r a u d .  H B 2 0 3  g i v e s  A la s k a n ' s  t h e i r  o w n  
" t e e t h . "

T y p i c a l l y ,  c h e a t e d  c i t i z e n s  a r e  d a u n t e d  f r o m  p u r s u i n g  c la im s  a g a in s t  
s w i n d le r s  i n  c i v i l  c o u r t ,  b e c a u s e  th e  s c a m  a r t i s t s  c a n  a f f o r d  t o  h i r e  
l a w y e r s  t o  o u t g u n  t h e  c i t i z e n s .  H B 2 0 3  e m p o w e r s  c i t i z e n s  t o  a t t r a c t  
a t t o r n e y s  t o  t a k e  t h e i r  c a s e s , b e c a u s e  i t  a w a r d s  p r e v a i l i n g  p la i n t i f f s  f u l l  
r e a s o n a b le  a t t o r n e y  fe e s  a t  t h e  p r e v a i l i n g  r a t e .

H B 2 0 3  a l s o  r a i s e s  t h e  c e i l i n g  f o r  s t a t u t o r y  d a m a g e s - - s e t  i n  1 9 7 8  w h e n  
f i r s t  e n a c t e d - - f r o m  $ 2 0 0  t o  $ 5 0 0 ,  a n d  p r o v i d e s  f o r  a u t o m a t i c  t r i p le  
d a m a g e s .  P r i v a t e  p l a i n t i f f s  w h o  l o s e  a  c a s e  a g a in s t  a  s h y s t e r  w o u ld  n o t  
h a v e  t o  p a y  a t t o r n e y  f e e s  u n le s s  t h e i r  c la im  w a s  f r i v o l o u s .

T h e  b i l l  a l l o w s  a  p e r s o n  t o  p u r s u e  a  c la im  o n  b e h a l f  o f  a n o t h e r  p e r s o n ,  
s o  e l d e r l y  o r  d i s a b le d  p e o p le  w h o  h a v e  b e e n  c h e a t e d  w o u ld  n o t  h a v e  t o  
m o u n t  t h e i r  o w n  c o u r t  c a s e s .

N o  o n e  c o u ld  b e g i n  a  l a w s u i t  m o r e  t h a n  tw o  y e a r s  a f t e r  a n  a l le g e d  
v i o l a t i o n  o f  A la s k a ' s  c o n s u m e r  p r o t e c t i o n  la w s ,  a n d  a n y o n e  b r i n g i n g  a 
l a w s u i t  w o u ld  h a v e  t o  f i r s t  n o t i f y  i n  w r i t i n g  t h e  p e r s o n  t h e y  in t e n d e d  
t o  s u e .

H B 2 0 3  w o u l d  h e l p  t o  l e v e l  t h e  p l a y i n g  f i e l d  a g a in ,  g i v i n g  th e  c o m m o n  
A la s k a n  c i t i z e n  s o m e  s m a l l  a d v a n t a g e  i n  p r o t e c t i n g  h im s e l f  o r  h e r s e l f  
f r o m  s w i n d le r s .
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M E M O R A N D U M March 25, 1997

S U B J E C T Sectional Summary of HB 203 (Work Order No. 20-LS0553\K)

TO: Representative Fred Dyson 
Attn: Pat Harman

FROM: Theresa Bannister 
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an 
authoritative interpretation of the bill. The descriptions of the sections necessarily contain 
some generalizations and simplifications. As a result, please keep in mind that the bill itself 
is the best statement of its contents.

Section 1. Amends AS 45.50.473(c). This subsection provides a remedy for violating 
AS 45.50.473, which requires that certain disclosures be made for the costs of certain 
telephone services. The amendment shows how the subsection relates to AS 45.50.531(a) 
and its changes.

Section 2. Amends AS 45.50.531(a). AS 45.50.531 relates to private actions for unlawful 
acts and practices identified under AS 45.50.471. Expands who can bring an action under 
the section to include persons who are aggrieved (as a result of the unlawful act or practice). 
Allows a person to recover for each unlawful act or practice the greater of three times the 
actual damages or $500. Removes the requirement that the violation be willful in order to 
receive triple damages. Allows a court to award other necessary and proper relief. States 
that the section does not prevent a person from pursuing other available remedies as well as 
bringing an action under this section.

Section 3. Amends AS 45.50.531 (f). This subsection establishes how long a person has to 
bring an action under the section. The amendment states that the period of time allowed to 
bring the action starts when the person discovers or reasonably should have discovered that 
the basis for the action arose from an act or practice declared unlawful under AS 45.50.471. 
The person has two years to bring the action.
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Section 4, Adds two new sections to the article on unfair trade practices and consumer 
protection.

AS 45.50.535. Allows any person to bring an action in court to stop a seller or lessor from 
continuing to engage in an unlawful act or practice. States that an action under this section 
is in addition to any other right to bring an action under other law.

Establishes conditions for bringing the action. First, the person must give the seller or lessor 
written notice that the person will bring the action unless the seller or lessor promptly stops 
the unlawful act or practice. Second, the seller or lessor must fail to promptly stop the 
unlawful act or practice after the notice.

States that a person does not have to suffer damages or otherwise be injured in order to bring 
the action under this section.

AS 45.50.537. Establishes the rules for awarding attorney fees and costs in an action brought 
under AS 45.50.471 - 45.50.561. Directs a court to award a prevailing plaintiff' (the person 
who brings the action and wins) costs as allowed by court rule and full reasonable attorney 
fees at the prevailing price. Prohibits a court from requiring a private plaintiff who loses to 
pay attorney fees or costs to the defendant unless the action was frivolous.

Section 5. Repeals AS 45.50.531(g). This is the current subsection on attorney fees and 
costs for private actions under AS 45.50.531.

If I may be of further assistance, please advise.

TLBijdr 
97-219.jdr
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Representative Eugene Kubina
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During Session: 
Alaska State Capitol 

Juneau, Alaska 99801-1182

During Interim:
P.O. Box 2463 

Valdez, Alaska 99686

M E M O R A N D U M

T O :  R e p r e s e n t a t i v e  N o r m  R o k e b e r g ,  C h a i r

L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F R :  R e p r e s e n t a t i v e  G e n e  K n b m k ^ / ] r ^

R E :  H B  4 9 / H B  2 0 3

D A T E :  A p r i l  8 , 1 9 9 7

P l e a s e  c o n s i d e r  t h i s  a  r e q u e s t  t o  h e a r  H B  4 9  a n d  H B  2 0 3 .  A s  e x p l a i n e d  i n  t h e  

a t t a c h e d  m e m o ,  t h e  A l a s k a  C o m m i s s i o n  o n  A g i n g  i s  v e r y  i n t e r e s t e d  i n  

H o u s e  B i l l  4 9  a n d  H o u s e  B i l l  2 0 3 .  A l a s k a n s  l o s e  m i l l i o n s  e a c h  y e a r  t o  

f r a u d u l e n t  c o m p a n i e s  a n d  s e n i o r s  r e p r e s e n t  a  g r o u p  o f t e n  t a r g e t e d .  T h a n k  

y o u  f o r  c o n s i d e r i n g  m y  r e q u e s t .

Juneau O ffice (907) 465-4859 Toll Free 1-888-465-4859 Fax (907) 465-3799 
Valdez L IO (907) 835-2111 Fax (907) 835-2097 E-Mail: representative_genc_kubina@legis.state.ak.us

mailto:representative_genc_kubina@legis.state.ak.us


INTERNET ADDRESS : 
acoa@admln.state.ak.us

P.O . BOX 110209 
JUNEAU , AK 99811-0209 

(907) 465-3250 
FAX: 465-4716

Alaska Commission on Aging

April 4, 1997

The Honorable Gene Kubina 
Alaska State Representative 
Alaska State Legislature 
State Capitol, Room 404 
Juneau, AK 99801-1182

Dear Representative Kubina:

On March 10, 1996 the Alaska Commission on Aging transmitted Resolution 97-5 (copy 
attached) to the House Labor and Commerce committee. The resolution requested a committee 
hearing in support of the need to establish a Consumer Protection Division as stated in SB 6 and 
HB 49. Since then, HB 203 has been introduced by Representatives Croft and Dyson. The 
Commission again recently stated its interest in a committee hearing. Consumer protection is o f 
increasing interest to seniors of the State of Alaska in that citizens of this state lose an average of 
$10 million per year to telemarketing fraud alone and a great proportion of these victims are 
Alaska’s elderly. The Commission feels that creation of a Consumer Protection Division would 
save the State money by making it more difficult for fraudulent solicitors to do business in the 
State o f Alaska.

Please consider again the urgency in holding a hearing concerning HB 49. Thank you for your 
attention tr> this.

Sincerely,

Don Hoover 
Chair

DH/nl
Attachment

i:\shared\acoa\nan\legislal\l&clott.doc

mailto:acoa@admln.state.ak.us
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Adult Protective Services Alaska Commission on Aging

Information &  Referral Long Term Care Ombudsman
Assisted Living Licensing 

C H O I C E  for the Elderly Ho m e  Care

D E P A R T M E N T  O F  A D M I N I S T R A T I O N  

DIVISION O F  S E N I O R  S E R V I C E S

STATE OF ALASKA T o n y  K n o w l e s ,  G o v e r n o r

Alaska Commission on Aging

P O  Box 110209 

Juneau, A K  99811-0209 
Phone(907) 465-3250 

F A X  (907) 465-4716

March 10, 1997

The Honorable Norman Rokeburg 

Alaska State Representative 

Alaska State Legislature 

State Capitol, R o o m  24 

Juneau, A K  99801-1182

Dear Representative Rokeburg:

Attached piease find Resolution 97-5 which was approved by the Alaska Commission on Aging 

March 4, 1997. This resolution is in support of holding a hearing concerning the need for a 

consumer protection division as stated in H B  49.

Sincerely,

Jane Pollard Demmert 

Executive Director

J D/nl

Attachment
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. INTERNET ADDRESS:
P.O. BOX 110209 

JUNEAU, AK 99811-0209 
(907) 465-3250 
FAX: 465-4716

Alaska Commission on Aging

R E S O L U T I O N  97-5

I n  support o f  h o ld in g  a hear ing  concern ing  the need  fo r  a consum er protection d iv is ion
w ithin the Departm ent o f  La w

W H E R E A S ,  consumer protection is of particular importance to seniors; and

W H E R E A S ,  fraudulent acts victimizing seniors and people of all ages in Alaska is occurring 

with increasing frequency; and

W H E R E A S ,  there is a need to hear from the public on issues concerning fraudulent 

solicitations; and

W H E R E A S ,  citizens of the State of Alaska would benefit from a consumer protection division;

T H E R E F O R E ,  B E  IT R E S O L V E D  that the Alaska Commission on Aging requests the Labor 

and Commerce Committee hold hearings on this subject.

Adopted this 4th day of March, 1997.

Donald Hoover. Chair



R e p r e s e n t a t i v e  F r e d  D y s o n

APR 0 9 1997

Alaska Stale Legislature

• Interim (May-Dee | - 
10928 Eagle River Rd . Suite MO 

Eagle River. Alaska 99577 
w  (907) 694-6683 
FAX 19071 694-1015

M E M O R A N D U M

To: Representative N o r m  Rokeberg, Chairman
- Session (Ian -May) - 
Alaska State Capitol 

luneau. Alaska 99801-1182 
*(907)465-2199 
fax (907) 465-4587

From:

Date:

Re:
Toll free (800) 542-2199

I a m  respectfully requesting a hearing for H B 2 0 3  at your earliest 

convenience.

It could be to the benefit of the Labor &  C o m m e r c e  Committee to hear 

S S H B 4 9  and H B 2 0 3  during the s a m e  meeting. Both S S H B 4 9  and H B 2 0 3  

address the s a m e  issues and have similar witnesses testifying.

W e  w o u l d  like the committee to hear teleconferenced testimony from 

potential witnesses including: The Deparhnent of Law; The Better 

Business Bureau; and consumers w h o  have been defrauded.

Please find attached:

• Sponsor Statement

• Sectional Analysis

• Fiscal Note

Before the hearing, I will submit the Attorney General's description of the 

current consumer protection program.

If you have any questions please contact Pat H a r m a n  in m y  office at x2195

- E-mail - 
R(.*l»reseni<itive_Krccl_Dysoti 

W'l.egis state ,ik us

Internet -



ALASKA STATE LEGISLATURE 
House o f Representatives

REPRESENTATIVE NORMAN ROKEBERG, CHAIRMAN 
REPRESENTATIVE JOHN COWDERY, VICE CHAIRMAN 
REPRESENTATIVE BILL HUDSON 
REPRESENTATIVE JOE RYAN 
REPRESENTATIVE JERRY SANDERS 
REPRESENTATIVE TOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE HEARING ROOM 17 STATE CAPITOL

COMMITTEE MEMBERS;

L a b o r  a n d  C o m m e r c e  C o m m i t t e e

INTER'’ )
716 W E- i 4TH AVENUE, SUITE 640 
ANCHORAGE, AK 99501 
PHONE: (907)258-6191 
FAX: (907) 258-2916

SESSION:
STATE CAPITOL, ROOM 24 
JUNEAU, AK 99801-1182 
PHONE: (907) 465-4954 
FAX: (907) 465-2040

MEMORANDUM

TO: Representative John C o w d e r y

Representative Bill Hud s o n  

Representative Joe Ry a n  

Representative Jerry Sanders 

Representative T o m  Brice 

Representative G e n e  Kubina

P R O M :  Representative N o r m a n  Rokeberg, Chairman

H o u s e  Labor &  C o m m e r c e  Committee

D A T E :  April 23, 1997

A d d i t i o n a l  M a t e r i a l s  P r o v i d e d  
T o  C o m m i t t e e  A f t e r  B il l  P a c k e t s  

D e l i v e r e d  T o  C o m m i t t e e  M e m b e r s

H B  2 0 3
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T O N Y  K N O W L E S , G O V E R N O R

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

P.O  BOX 110300 
JUNEAU. ALASKA 99811-0300 
PHONE. (907)465-3600 
FAX: (907)465-2075

April 13, 1997

The Honorable Eric Croft

Alaska State House of Representatives

State Capitol

Juneau, Alaska 99801-1182

Re: C o n s u m e r  Protection

Dear Representative Croft:

Thank you for your interest in the Department of L a w ’s consumer protection 

function, staffing levels, and enforcement efforts. This letter will summarize the current 

situation with regard to these issues.

C o n s u m e r  Protection Staffing a n d  Budget Constraints

A s  you know, because of declining budgets over the past ten years, Alaska's 

consumer protection staffing has shrunk dramatically. For the last six or seven years, the 

Attorney General's Office has, regrettably, not had the resources necessary to handle the 

m a n y  thousands of individual consumer complaints each year from Alaskans. In this last 

year w e  have shifted assignments to add one additional attorney position for antitrust and 

consumer protection litigation, which brings us to a total of two aosistant attorneys general 

and a part-time paralegal focusing on this work. However, this compares unfavorably with 

5 attorneys and 8 paralegals that were dedicated to consumer protection and antitrust 

litigation in the early to mid-1980s.

T he Department of L a w  has experienced a substantial reduction in general 

fund funding in recent years, and this has negatively affected our ability to do  consumer 

protection work. For F Y  97, only 32 percent of the Civil Division’s funding is 

unrestricted general fund. T h e  majority of the wo r k  of assistant attorneys general is 

funded through reimbursable services agreements (RSAs) with client agencies. R S A  funds

03-C321H ^ p a r * * ' " - 0
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from these agencies m a y  only be expended for legal services for those agencies. Aside 

from the consumer protection/antitrust staff, virtually all of the attorney positions in the 

Fair Business Practices and Commercial sections are RSA*funded positions. Since no one 

agency is responsible for consumer protection and antitrust investigation and enforcement, 

there is no source other than the general fund to support this type of work directly. I 

would point out, however, that a numoer of the functions of the agencies that have R S A s  

for legal services provided by the Fair Business Practices and Commercial sections do, 

in fact, involve consumer protection matters. These include occupational licensing cases, 

rate proceedings before the Alaska Public Utilities Commission, enforcement actions 

against insurance companies, proceedings against licensees before the Alcoholic Beverage 

Control Board, and charitable gaming licensing issues. This is in addition to our direct 

consumer protection enforcement efforts, which, as noted above, are supported by the 

general fund.

The Fair Business Practices and Commercial sections provide legal services 

for the following client agencies:

1. Department of C o m m e r c e  &  Economic Development

a. Division of Occupational Licensing

b. Alaska Public Utilities Commission ( A P U C )

c. Division of Insurance

d. Division of Investments

e. Division of Banking, Securities &  Corporations

f. Division of Measurement Standards

g. Other agencies within the Department of C o m m e r c e  &

Economic Development.

2. Department of Education

a. Professional Teaching Practices Commission

b. Commission on Postsecondary Education

3. D e p a i c r u  of Labor

a. Empioyment Security Division

4. Department of Natural Resources

a. Division of Agriculture / Agricultural Revolving Loan Fund ( A R L F )

5. Department of Revenue

a. Alaska Housing Finance Corporation ( A H F C )

b. Alcoholic Beverage Control Board ( A B C )



c. Income and Excise Audit Division (I&E)

d. Permanent Fund Dividend Division

e. Charitable G a m i n g  Division

6. Department of L a w

a. Antitrust

b. C o nsumer Protection

7. Executive Branch Ethics Act for all departments

T he Honorable Eric Croft
Re: C onsum er Protection

H o w  W e  Stretch O u r  Enforcement Dollars

Although our consumer protection/antitmst staffing is limited, through 

creative use of resources the department has been able to stretch its enforcement dollar 

significantly beyond current staffing levels. O n e  prime example of our efforts in this 

regard is the close cooperative relationship between the Department of L a w  and the Better 

Business Bureau of Alaska. T h e  State has an excellent working relationship with the Better 

Business Bureau and relies heavily o n  it for investigative leads on a whole host of 

consumer protection violations.

The Attorney General's Office began referring consumers to the Better 

Business Bureau in 1989, shortly after the virtual elimination of the department’s 

individual complaint mediation function, which had been handled by paralegals. While it 

is extremely effective in resolving m a n y  consumer matters on an informal basis, the B B B  

has no enforcement powers and is, therefore, powerless to deal with fraudulent businesses 

bent on bilking consumers unless and until ordered by a court to cease operating illegally. 

In recognition of this fact, the Legislature restored a modest amount of consumer 

protection funding in F Y  1991. With this new funding, the Attorney General's Office was 

able to hire one attorney and one investigator devoted to pursuing a few of the most serious 

fraud cases where a pattern of consumer fraud was identified. And, as noted above, 

during F Y  97 w e  have been able to devote an additional attorney position for consumer 

protection. However, our resources still do .lot allow us to handle the complaints of 

individual consumers.

In order to m a k e  the most of the department’s modest consumer protection 

resources, the Attorney General's Office entered into a complaint referral and information 

sharing agreement with the B B B  in September 1991. T h e  B B B  receives and processes 

thousands of consumer complaints from Alaskans each year. Under the agreement 

between the department and the B B B ,  the Attorney General’s Office refers consumer

A pril 13, 1997
Page 3
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complaints from individuals to the B B B  for informal resolution. The B B B ,  from its 

complaint files, identifies serious patterns of consumer fraud and refers these matters to 

this department for enforcement. T h e  department files enforcement actions in Superior 

Court in appropriate cases:

• that affect large numbers of consumers;

• where the victims are without adequate means to solve the problem on their

own;

•  where the magnitude of actual or potential financial loss to the consumers 

supports the expenditure of scarce state enforcement resources;

• where enforcement action is likely to do s o m e  good; (e.g., where obtaining

injunctive relief is a distinct possibility, and/or where the defendant is 

financially solvent); and

• where the victims are not also violators.

The agreement with the B B B  has been renewed annually, and it is in effect 

today because our resources remain insufficient to handle the complaints of individual 

consumers. Given recent reductions in funding for state agencies, and particularly in the 

department’s general fund funding, the Attorney General's Office would not be able to 

handle the thousands of telephone calls from the public concerning consumer fraud and 

deception and have personnel resources available to enforce the law in larger cases where 

a widespread pattern of serious violations has occurred. This arrangement is, therefore, 

a w a y  of providing the most critical consumer protection service -- law enforcement, 

through prosecution of lawsuits by an attorney -- while keeping costs d o w n  by privatizing 

other consumer protection services, such as the complaint processing function formerly 

handled by paralegals.

Since 1991 when w e  privatized the individual complaint mediation function, 

the department has used its paralegals in the consumer protection area only to assist the 

attorney responsible for litigating consumer protection lawsuits. Since w e  no longer 

handle individual consumer complaints, w e  refer individual complainants to the B B B  as 

a matter of routine practice. M a n y  consumers are quite surprised and disappointed to learn 

that Alaska -- unlike virtually every other state —  does not handle individual consumer 

complaints. These consumers often d e m a n d  to k n o w  what they can do to restore the 

department's capability to handle consumer complaints.
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In addition to referral to the BBB, w e  advise consumers (where appropriate) 

that they have a private right of action under Alaska law and can receive their actual 

damages trebled in cases of willful violations. Alaska Statute 45.50.531(a). Consumers 

m a y  even be able to bring an action in small claims court if their potential damages are 

valued at $5,000 or less. Persons need not hire an attorney in small claims cases in 

Alaska.

Recent Successful Enforcement Actions

Although the State is forced to turn away m a n y  cases of consumer fraud 

because of the small size of our consumer protection staff, w e  have, nevertheless, been 

able to recover substantial amounts of m o n e y  for consumers, and w e  have obtained a 

number of injunc tions against deceptive and unfair practices. Working hand-in-hand with 

the B B B ,  w e  have ha'* some recent successes in the areas of telemarketing fraud, used car 

sales, "bait and switch" bulk retail meat sales, deceptive h o m e  business opportunity 

seminars, and other areas. I have summarized some of these cases for you below; 

information on these and other cases is included regularly in the department’s Monthly 

Report, which is distributed to all legislators.

Telemarketing Fraud. T h e  Federal Trade Commission estimates that, nationwide, 

consumers and ethers lose approximately $40 billion a year in telemarketing fraud. W e  

have m a d e  illegal telemarketing a priority since September 1993, w h e n  the Legislature 

passed laws requiring telemarketer and charitable solicitors to register annually with the 

Attorney General's Office as a condition of operating in Alaska. In 1995 alone, the 

Department of Law recovered approximately $30,000 in restitution to consumers w h o  had 

fallen victim to illegal telemarketing operations. W e  have issued over 100 “Cease and 

Desist” letters to “Lower 48" based illegal telemarketing operations and have put them out 

of business in Alaska. W e  also obtained a permanent injunction, in M a r c h  1995, against 

a San Diego, California, telemarketer called Distributel, which illegally telemarketed 

advertising specialty promotional items to Alaska without registering as a telemarketer with 

the State. W e  recovered $10,000 in attorney's fees and costs in that case and prevailed on 

appeal to the Alaska Supreme Court.

A n c h o r a g e  Nissan C o n s u m e r  Protection Case. In early 1995 the department w o n  a 

three-week jury trial against Anchorage Nissan for engaging in unfair and deceptive 

practices arising from the sale of eight used cars. Anchorage Nissan was found to have 

accepted in trade several used cars that had been in major accidents causing structural 

damage. After making repairs that were mostly cosmetic, Anchorage Nissan sold the cars 

to consumers without notifying them that the cars had been in major accidents. S o m e  of



The H onorable Eric Croft
Re: C onsum er Protection

April 13, 1997
Page 6

the cars were unsafe to drive but sold anyway. The jury found that Anchorage Nissan had 

violated its duty to disclose to the purchasers the fact that the cars had previously been in 

accidents. O n  April 14, 1995, the court issued a permanent injunction against the illegal 

conduct, assessed Anchorage Nissan civil penalties of $64,000, ordered that restitution be 

paid to the injured consumers, and awarded the state over $70,000 in attorney's fees and 

costs. That case is also on appeal in the Alaska Supreme Court.

Additionally, m y  department settled a claim in February 1996 that 

Johnson/Nissan/Jeep/Eagle violated the terms of the court's April 1995 injunction. 

Johnson Nissan admitted that it had not complied with the injunction to the extent that it 

had continued to induce customers to sign an "As Is" disclaimer on the purchase order in 

those cases where a customer had purchased a used vehicle and paid for a service contract 

for that vehicle. Under the recent settlement, Johnson Nissan sent a letter on February 20, 

1996, to the approximately 500 customers w h o  had purchased a used car with a service 

contract since the April 1995 injunction. Each customer was advised that if the car they 

purchased had a material defect at the time of sale, the dealership would repair the defect 

free of charge. Customers were also advised that the "As Is" disclaimer on the sale is 

ineffective and that the customers have warranty coverage on the cars. Johnson Nissan 

also paid the State of Alaska $2,000 to cover its attorney’s fees in connection with the 

State's investigation and settlement of the injunction violation.

Thirty-three purchasers of used vehicles contacted Anchorage Nissan in 

response to the warranty coverage notices the c o m pany sent pursuant to the settlement. 

Anchorage Nissan submitted documentation indicating it provided to these consumers 

diagnostic checks, repairs, and rental car transportation totaling in excess of $20,000.

Block &  Cleaver Meats; Robert Brueggemeyer. In October 1995, with the help of the 

B B 3 ,  w e  scored a victory against a Texas-based nationally notorious "bait and switch" 

meat seller, Bob Brueggemeyer, doing business in Anchorage as Block &  Cleaver Meats. 

Brueggemeyer -  w h o  was profiled nationally on A B C  Television's 20/20 program in 1983 

by A B C  consumer correspondent John Stossel -  had operated a rlmilar "bait and switch" 

operation in .Alaska from 1987 through 1989. This time around, with the help of the B B B ,  

Assistant Attorney General Daveed Schwartz obtained a preliminary injunction against 

Brueggemeyer and his company, essentially running them out of Alaska in just two months 

after they opened. The State w o n  most of this case on s u m m a r y  judgment in February, 

and a short trial on the remaining issues is scheduled for May.

H o m e  Business Opportunity Seminar Companies. With B B B  help, the department 

enforced Alaska's five-business-day cooling off period in obtaining a c o m  approved 

Assurance of Voluntary Compliance with Financial Freedom Report, a Utah ised h o m e
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business opportunity seminar company that visits Alaska twice a year. W e  also obtained 

over $20,000 in consumer refunds last Fall for 44 Alaskans w h o  purchased products from 

a California-based ho m e  business opportunities seminar c o m p a n y  that violated the same 

five-business-day cooling off law.

Discount Airline Ticket Operations. T h e  Anchorage Police Department recently 

concluded an investigation of Ronald Downey's and Lucretia Dilena's involvement in an 

alleged airline discount ticket brokering scam. The Civil Division worked closely with the 

Office of Special Prosecutions and Appeals ( " OSPA") on this issue, with the result being 

that O S P A  filed criminal contempt of court charges against D o w n e y  and Dilena for their 

alleged violations of a 1993 superior court injunction against unfair and deceptive 

practices.

P y r a m i d  Schemes. The Civil Division worked hand-in-hand with O S P A  during a 

N o v e m b e r  1994 criminal prosecution of persons involved in an illegal "gifting" chain 

distributor and pyramid scheme. In particular, the consumer protection attorneys m a d e  

public announcements in the news media warning consumers that the "gifting" scheme was 

illegal and could result in criminal penalties. These announcements were actually heard 

by the defendants in the criminal cases and provided strong circumstantial evidence of the 

defendants’ criminal intent, which is often difficult to prove in these types of cases.

Stereo Speakers Sold by V a n  Drivers. O n  August 14, 1996, the department and the B B B  

issued an alert warning consumers in Anchorage and the Mat-Su Valley about a Fresno, 

California, based company called United Audio Imaging ("UAI") that sells so-called high- 

quality stereo speakers supposedly at bargain prices from vans. These sales, occurring in 

Anchorage and Wasilla, were apparently been m a d e  in violation of Alaska's consumer 

protection laws requiring companies selling merchandise at a place other than their regular 

place of business to provide purchasers, at the time of sale, with a written notice of their 

right to revoke the purchase agreement within five (5) business days of the date of 

purchase. The van drivers misrepresenting the speakers as being valued at $1,500 a pair 

w h e n  in fact the speakers appear, at best, to be worth $150 a pair. The state filed a 

consumer protection suit against the company in October and obtained a $75,000 default 

judgment and injunction in February

Conclusion

W e  have worked hard to maximize the impact of the limited resources w e  

have for consumer protection by working closely with the BBB, as well as with the Federal
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Trade Commission, state and federal criminal enforcement agencies, and consumer 

protection enforcement programs in other states.

T h a n k  you again for expressing your concerns on consumer protection

staffing and enforcement issues.

BJR:css

cc: Daveed Schwartz

Pat Pourchot 

Chrystal Smith 

D e b  Behr

Sincerely,

B R U C E  M .  B O T E L H O  

A T T P D M C V  r : C M C D  A 1

BY: v Barbara J. Ritchie
Deputy Attorney General

l : \ S M I T H C \ L £ G I S . 9 7 \ C R C > F T C P . A 0 8
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M E M O R A N D U M

TO: Representative Eric Croft

F R O M :  Gina Spart^^C

Legislative Analyst

R E  The N u m b e r  of Better Business Bureaus in Alaska and State Funding for Consumer

Protection Services (FY86-FY97)

Research Request 97.085

You wanted to know how many Better Business Bureaus are currently operating in Alaska. You also 

asked for a breakdown of funding for consumer protection services within the state Department of 

L a w  from F Y 8 6  through FY97. The following is a brief description of state Better Business 

Bureaus. In addition w e  provide background on state funding for consumer protection services along 

with a table and chart illustrating this funding history.

Better Business Bureaus in Alaska

The National Better Business Bureau is a private nonprofit organization began over 80 years ago. 

Business leaders join the organization by paying a membership fee and agreeing to respond to any 

complaints filed by consumers against their businesses. The Bureau does not enforce laws but rather 

mediates disputes between consumers and businesses. Consumers m a y  file complaints against any 

business through the BBB. But nonmembers are not obligated to respond to these complaints. All 

complaints are kept on file and are open to the public, making the local chapters of the Bureau an 

excellent resource for consumers.

According to Blair Schaad, a representative of the Fairbanks Better Business Bureau, Alaska has 

four B B B  offices, located in Anchorage, Kenai, Fairbanks, and the Matanuska-Susitna Valley 

(Wasilla). Currently only the Fairbanks and Kenai offices have a director. The former director of 

the Anchorage BBB, Rick Gilmore, is no longer working for the organization. That office is 

currently going through an internal reorganization but is still taking complaints from consumers. 

In addition, the Matanuska-Susitna office is working closely with the Anchorage office staff to assist 

consumers and is also concentrating on building its o w n  membership in the Mat-Su Valley. Ms.
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A u t h o r i z e d  A p p r o p r i a t i o n s  f o r  C o n s u m e r  P r o t e c t i o n ,  

A l a s k a  D e p a r t m e n t  o f  L a w  ( F Y 8 6 - F Y 9 7 )  

( d o l l a r s  i n  t h o u s a n d s )

Year
Ws ' ■'

yv.v

Consumer

Protection

Division

Antitrust

Division

Fair

Business

Practices

Division

Fair Business 

Practices Budget 

within General 

Legal Services
• i ■, , o

i,
«L_ .: ar 
Total

FY 8 6 873.9 873.9

F Y 8 7 623.9 168.3 792.2

FY88 316.2 252.8 569.0

F Y 8 9 321.5 463.6 785.1

F Y 9 0 304.9 485.6 790.5

FY91 0 497.5 497.5

FY 9 2 171.6 511.5 683.1

FY93 571.4 571.4

FY94 571.4 571.4

FY95 575.6 575.6

FY96 415.6 415.6

FY97 349.5 349.5

Sources: Legislative Finance Division, Operating Budget for Department o f  Law, for FY86-FY96. 
Funding for FY 9 7  provided by Division of Administrative Services, Department of Law.

Note: For the years FY86-FY92, Department of Law's (DOL) Consumer Protection Services funding 

and functions were shared with Antitrust Division. In FY93, the two divisions were combined into 

the Fair Business Practices Division. In FY97, the budget for Fair Business Practices was combined 

with the budget for D O L ’s General Legal Servicê ,. The $349.5 figure for FY97 is an estimated 
budget projection for Fair Business Practices within the budget for General Legal Services.

Prepared by Legislative Research Services, (97.085) April 1997,
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M E M O R A N D U M

TO: Representative Eric Croft

F R O M :  Gina S p a r t ^ X ^ 1̂

Legislative Analyst

R E  The N u m b e r  of Better Business Bureaus in Alaska and State Funding for Consumer

Protection Services (FY86-FY97)

Research Request 97.085

You wanted to know how many Better Business Bureaus are currently operating in Alaska. You also 

asked for a breakdown of funding for consumer protection services within the state Department of 

L a w  from F Y 8 6  through FY97. The following is a brief description of state Better Business 

Bureaus. In addition w e  provide background on state funding for consumer protection services along 

with a table and chart illustrating this funding history.

Better Business Bureaus in Alaska

The National Better Business Bureau is a private nonprofit organization began over SO years ago. 

Business leaders join the organization by paying a membership fee and agreeing to respond to any 
complaints filed by consumers against their businesses. The Bureau does not enforce laws but rather 

mediates disputes between consumers and businesses. Consumers may file complaints against any 

business through the BBB. But nonmembers are not obligated to respond to these complaints. All 

complaints are kept on file and are open to the public, making the local chapters of the Bureau an 

excellent resource for consumers.

According to Blair Schaad, a representative of the Fairbanks Better Business Bureau, Alaska has 

four B B B  offices, located in Anchorage, Kenai, Fairbanks, and the Matanuska-Susitna Valley 

(Wasilla). Currently only the Fairbanks and Kenai offices have a director. The former director of 

the Anchorage BBB, Rick Gilmore, is no longer working for the organization. That office is 

currently going through an internal reorganization but is still taking complaints from consumers. 

In addition, the Matanuska-Susitna office is working closely with the Anchorage office staff to assist 

consumers and is also concentrating on building its o w n  membership in the Mat-Su Valley. Ms.



Schaad said that her office handles roughly 600 consumer complaints per month and that statewide 

the B B B  offices handle over 3,000 consumer complaints per month.

Representative Croft
April 22, 1997
Page 2

C o n s u m e r  Protection Services in the Department of L a w

The attached chart and table illustrate the history of state funding for consumer protection services 

from F Y 8 6  through FY97. The information for the table and chart was provided by the Department 

of Law, Division of Administrative Services.

The Consumer Protection Division in the Department of L a w  was established in 1973 and functioned 

as its o w n  division through most of the 1970s and early 1980s. In the mid-1980s, the consumer 

protection functions and funding were shared with the DOL's Antitrust Section. In FY93, the two 

divisions were combined into the Fair Business Practices Division. In FY97, the Fair Business 

Practices Division was subsumed under the General Legal Services component of the budget.1

Daveed Schwartz, one of two full-time attorneys working on consumer fraud within the Fair 

Business Practices Division, said that his office does not take consumer complaints. Under an 

information sharing agreement, the B B B  refers consumer fraud cases and provides information on 

scams to the D O L .  The department then litigates the most egregious consumer fraud cases. Mr. 

Schwartz said his office litigates cases involving many consumers involved in a scam.

W e  have attached a previous research memorandum which contains a number of articles and 

editorials concerning consumer protection in Alaska.2 W e  hope this information is useful to you. 

If you have any further questions please don't hesitate to call this office.

Attachment

'The funding listed on the attached table and chart for FY97 is DOL's estimated budget 

projection since there was no Fair Business Practices component within the Department of Law's 

F Y 9 7  budget.

legislative Research Agency M e m o r a n d u m  96.045, "Consumer Protection Services in 

Alaska," is included as Attachment A.
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Total

FY 8 6 872.9 873.9

F Y 8 7 623.9 168.3 7^2.2 , 1

FY88 316.2 252.8 569.0

F Y 8 9 321.5 463.6 785.1

FY 9 0 304.9 485.6 790.5

FY91 0 497.5 497.5

FY 9 2 171.6 511.5 683.1

FY93 571.4 571.4

F Y 9 4 571.4 571.4

FY95 575.6 575.6

FY96 415.6 415.6

FY97 349.5 349.5

Sources: Legislative Finance Division, Operating Budget for Department o f Law, for FY86-FY96. 
Funding for FY 9 7  provided by Division of Administrative Services, Department of Law.

Note: For the years FYS6-FY92. Department of Law's (DOL) Consumer Protection Services funding 

and functions were shared with Antitrust Division. In FY93, the two divisions were combined into 

the Fair Business Practices Division. In FY97, the budget for Fair Business Practices was combined 

with the budget for DOL's General Legal Services. The $349.5 figure for FY97 is an estimated 
budget projection for Fair Business Practices within the budget for General Legal Services.

Prepared by Legislative Research Sendees, (97.085) April 1997.
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Consumer Protection

FY86-FY97 (Dollars in Thousands)

0

FY86 FY87 FY88 FY89 FY90 FY91 FY92 FY93 FY94 FY95 FY96 FY97

Mote: For the years FY86-FY92, Department of Law's (DOL) Consumer Protection Services funding and functions 
were shared with Antitrust Division. In FY93, the two divisions were combined into the Fair Business Practices 
Division. In FY97, the budget for Fair Business Practices was combined with the budget for DOL's General Legal 
Services, the $349.5 amount listed for FY97 is an estimated budget projection for Fair Business Practices within the 
budget for General Legal Services.

Sources: Legislative Finance Division, Operating Budget for Department o f Law, for FY86-FY96. 
Funding for F Y 9 7  provided by Division of Administrative Services, Department of Law.

Prepared by Legislative Research Services, (97.085) April 1997.
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TO: Legislative Information Office, Kenai, Alaska

FAX: (907) 283-3075

R E  HB 203 ■ House Labor & Commerce Committee Hearing 4/23/97

Please forward our written testimony to tne committee - Thanks!

FROM; Thomas and Patricia Vincent

P.O. Box 1485 

Kenai, Alaska 99611

PHONE: (907)283-3378 home

FAX: (907) 283-8072

DATE: April 23, 1997
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T h e  House Labor &  Commerce Com m ittee 

Thom as and Patricia V incen t 

P .O .B o x  1485 

Kenai. A laska 996111

D A TE :

(907) 283-3378 

April 22, 1997

W c  arc writing to  urge your support o f House Bill No. 203, "A n  A c t  rela ting t o  ac tions fo r  unlawful 

trade  practices". W e  have been unpleasantly introduced to  the legal system  and to  th e  realization there  

is no pro tec tion  available t o  consumers in th is s ta te . A s  consumers who have had t o  b ecom e  in vo lved  In 

an expen s ive  and still on -go ing litigation, w e  realize th a t there is no  protection fo r th e  m ajority o f  th e  

c it izen s  In A laska  w h o  arc un fortunate enough to  do  business in good  fa ith  w ith  so m eo n e  w ho  

m isrepresen ts them se lves  or their business or product. T n e  laws s ta te d  in A rtic le  03, U N FA IR  TR AD E  

PRACTICES A N D  CONSUM ER PROTECTION, Section 45.S0.471, U N LAW FU L  A C T S  A N D  PRACTICES appear 

to  be  unenforceable w ithou t involving an attorney.

W e  sincerely feel th a t th e  S ta te  o f  Alaska has a du ty  to  pro tec t th e  consumers from  m a n y  unlawful acts 
and  prac tices  in consum er-re la ted  issues. In our area, th e  local B e tte r  Business Bureau (BBB) is 

uncertain  o f  the ir fu ture in th e  com m unity. A t  th is tim e  it is th e  on ly source our s ta t e  o ffe rs  for 

"con su m er p ro te c tio n ". If th e  BBB closes, e v e r y o n e  w ith  small consum er com p la in ts  will b e  le ft  

com p le te ly  out o f  th e  picture.

Our particular situation has le ft us with no recourse bu t to  hire an a tto rney  to  rep resen t our in terests. 

Th e re  has been  abso lu te ly  no other avenue available to  us. W e  are now  well in to  th e  second  yea r  o f  

paying a tto rn e y  fees , and are still awaiting a superior court date. It is our understanding th a t on ly 30%  

o f  our a tto rn e y  fe es  can b e  awarded to  us when and if w e  do win th e  law  su it. Perhaps th e  m os t 

distressing th ing to  us is th a t th e  business/person named in our su it is continuing his trade  w ith  o ther 

unsuspecting consumers due to  length o f tim e it is taking to  litigate the  problem . W h ile  w e  certain ly 

understand th a t  a person Is considered innocent until proven guilty, a grea t deal o f  dam age can occur in 

th e  t im e  it ta k es  for th e  legal s ys tem  to  act. A  con su m er p r o te c t io n  a g e n c y  w i th  th e  

a u th o r i ty  t o  d e a l w ith  s p e c if ic  prob lem s and  t o  a c t  on  co rre c tin g  th e m  ir> a t im e ly  

m a n n e r  is  n e e d e d  im m ed ia te ly .

P lease do  you r part to  pro tect your constituents. W e  urge your support o f th is m uch n eeded  legislation!
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Su p port H B  203 A P R  2  2  1997
To m e m b e r s  of H o u s e  Labor and C o m m e r c e  C o m m i t t e e  
From: S t e v e  Conn, A k P I R G  507 E . St. S uite 202 
A n c h o r a g e ,  A l a s k a  99501

R e p r e s e n t a t i v e  Dyson offers a realistic sol u t i o n  
to c o n s u m e r  p r o t e c t i o n  by allowing victims to 
stop future acts of fraud and by a s s u r i n g  that 
v i c t i m s  have their legal expenses paid. T h e  s t a tute 
waa w r i t t e n  wh e n  the s t ate was its chief 
enforcer. N o w  p r i v a t e  p a r ties do  the job 
themselves. The changes r e c o m m e n d e d  are needed.
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2

3

4
5 S E C T I O N  1 :  Purpose o f  Act
6 A n  Act requiring telemarketers to Register a n d  establishes standards o f
7 conduct fo r  those telemarketers. T h e  Act provides penalties fo r  violations
8 o f  the A c t
9

1 0  S E C T I O N  2 : Short Title
11 This Act shall be k n o w n  and is to be cited as uT h e  Telemarketing
12 Registration a n d  F r a u d  Prevention A c t "
13

14 S E C T I O N  3 ; D efin it ions :
15 A s  used in  this act, the fo llow ing  terms s h a ll m ean :
16

17 (1) “Consumer and/or Purchaser” means a person w h o  is, or m a y  be required

1 8 to pay for goods or services offered by a telemarketer through telemarketing.

19 (2) “Goods or Services” means any real property or any tangible or intangible

20 personal property or services of any kind provided or offered to a person.

2 1 (3) “Investment Opportunity” means anything tangible or intangible, that is

2 2  offered, for sale, sold, or traded based wholly or in part on representations,

23 either express or imp! !ed , about past, present, or future income, profit or

24 appreciation.

25 (4) “Material Aspect or Element” means any factor likely to affect a person’s

26 choice of, or conduct regarding, goods or services, and includes currency

27 values and comparative expressions of ralue including, but not limited to,

28 percentages or multiples.

29 (5) “Prize” means anything offered or purportedly offered and given or

30 purportedly given to a person by chance.

31 (6) “Prize Promotion” means a sweepstakes or other game of chance or an

32 oral or written, express or implied representation that a person has won, has
33 been selected to receive or is eligible to receive a prize or purported prize.

34 (7) “Seller” means any person, who, in connection ’vith a telemarketing

35 transaction, provides, offers to provide, or arrange' for others to provide

36 goods or services to the customer in exchange for consideration.

37 (8) “Solicitat n” - means a written or oral notifi' ation or advertisement that

38 meets any one of the following terms:

West H t'x ion  O f ji i 'c
075(1 Third Avenue N.H.

Suite -KM)
Hox 240335
Pmiglus. AK 00824-0335 
(007) 3M-3144.Seuttle, VVA OKI 15

(20(0 526-7018 
(200) 523-8138 Hiix
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1 (a) the notification or advertisement is transmitted by or on behalf of the

2 seller and by any printed, audio, video, cinematic, telephonic or electronic

3 means.

4 (b) In the case of a notification or advertisement other than by telephone,

5 either of the following conditions is met:

6 (i) the notification or advertisement is followed by a telephone call from a

7 telemarketer or seller.

8 (ii) the notification or advertisement invites a response by telephone, and

9 through that response, a telemarketer attempts to make a sale of goods or

1 0  services.

11 (9) “Telemarketing ” means a plan, program or campaign which is conducted

12 to induce the purchase of goods or services by use of one or more telephones

13 and which involves more than one telephone call.

14 (10) “Telemarketer” means any person w h o  in connection with telemarketing,

15 initiates or receives telephone calls to or from a consumer in this State, or

16 w h e n  the person acting in connection with telemarketing is located within this

17 State when such calls are initiated or received. A  telemarketer includes, but

18 is not limited to any such person that is an owner, operator, officer, director

19 or partner to the management activities of a business.

20

21 S E C T I O N  4: Registration o f  Telemarketers
22

23 (1) General Rule: N o  person shall act as a seller or telemarketer without first

24 having registered with the {Attorney General or Department of Commerce}.

25 (a) The initial application for registration shall be ma d e  at least {60 days}

26 prior to offering consumer goods or services, and or offering for sale

27 consumer goods or services through any medium, and an application for

28 renewal shall be made on an {annual} basis thereafter.

29 (b) The Application for a Certificate of Registration or Renewal shall

30 include, but not be limited to, the following information:

31 (i) The true name, current address, telephone number and location of

32 the seller, including each name under which the seller intends to engage in

33 demarketing;

34 (ii) Each occupation or business that the seller’s principal owner has

3 5 engaged in for two years immediately preceding the date of the application;

36 (iii) Whether any principal or manager has been convicted or plead

37 guilty to or is being prosecuted by indictment for racketeering, violations of 

3 8 state or federal securities laws, or a theft offense;

(
2
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1 (iv) Whether there has been entered against any principal or manager

2 an injunction, temporary restraining order or a final judgment in any civil or

3 administrative action, involving fraud, theft, racketeering, embezzlement,

4 fraudulent conversion or misappropriation of property, including any pending

5 litigation against the applicant;

6 (v)Whether the seller, at any time during the previous seven years, has

7 filed for bankruptcy, been adjudged bankrupt or been re-organized because of

8 insolvency;

9 (vi) The true name, current h o m e  address, date of birth, social security

10 number and all other names of the following:

11 (a) Each telemarketer or other person to be employed by the seller;

12 (b) Each person participating in or responsible for the management

13 of the seller’s business;

14 (c) Each person, (office manager, supervisor) principally

15 responsible for the management of the seller’s business;

16 (vii) The name, address and account number of every institution where

17 banking or any other monetary transactions are done by the seller; and

18 (viii) A  copy of all scripts, outlines or presentation material the seller

19 will require the telemarketer to use wh e n  soliciting as well as all sales

20 information to be provided by the seller to a purchaser in connection with any
21 solicitation.

22 (2) Security Requirement: The application for registration or renewal shall be

2 3  accompanied by a surety bond in the amount of {$100,000}. The bond shall

2 4  provide for the indemnification of any person suffering a loss as the result of

25 violation of this Act. The surety for any cause m a y  cancel the bond upon

26 giving a 60-day written notice by certified mail to the principal and to the

2 7  {Office of the Attorney General}. Unless the bond is replaced by that of

28 another surety before the expiration of the 60- days notice of cancellation, the

29 Registration of the principal of this Act shall be treated as lapsed.

3 o (a) The surety bond shall remain in effect for three (3) years from the

3 1 period the telemarketing business ceases to operate in this State.

32 (b) A n y  business required under this Act to file a B o n d  with a Registration

33 Application, m a y  file, in lieu thereof, a certificate of deposit, cash, or

34 government bond in the amount of {$100,000}.

35 (c) {The Office of the Attorney General} shall hold such cash, certificate

36 of deposit or government bond for three (3) years from the period the

37 telemarketing business ceases to operate (or registration lapses) in drder to

38 pay claims m a d e  against the telemarketing business during it’s period of

39 operation.

C
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f

1 (d) The Registration of the telemarketing business wvl be treated as lapsed

2 if at any time, the amount of the bond, cash, certificate of deposit or

3 government bond falls below the amount required by this subsection.

4 (e) The aggregate liability of the surety company to all persons injured by

5 a telemarketer’s violations shall not exceed the amount of the bond.

6 (3) The following shall constitute a violation of this Act and shall be a felony;

7 (a) failure to register;

8 (b) failure to meet the above security requirement;

9 (o) failure to maintain a certificate of registration;

I o (d) including any false or misleading information on a registration

II application; and

12 (e) misrepresenting that a seller is registered.

13

14 S E C T I O N  5 ; Record K ee p in g  Requirements
15

16 (1) A n y  telemarketer shall keep for a period of 24 months from the date the

17 record is produced, records of all financial transactions, written notices,

18 disclosures and acknowledgments, in the fonn, manner, format or place as

19 they keep such records in the ordinary course of business, including but not

20 limited to;

21 (a) All substantially different advertising, brochures, telemarketing scripts

2 2  and promotional materials;

23 (b) The name and last k n o w n  address of each prize recipient and the prize

24 awarded;

25 (c) The name and last k n o w n  address of each customer, the goods or

26 services purchased, the date such goods or services were shipped or provided

27 and the amount provided, and the amount paid by the customer for the goods

28 or services;

29 (d) The name, any fictitious name used, the last knowr W  lddress and

30 telephone .mber, and the job title for all current and form.t employees

3 1 directly involved in telephone sales; provided, however, that if the seller

32 permits fictitious names to be used by employees, each fictitious name must

33 be traceable to only one specific employee; aBd,

34 (e) all written authorizations required to be provided or received under this

35 Act.

36 (2) In the event of any dissolution or termination of the telemarketer’s

37 business, the principal of that telemarketer shall maintain all records as

38 required under this section. In the event of any sale, assignment or other

L
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1 change in ownership of the seller’s business, the successor shall maintain all

2 records required under this section.

(  3

4 S E C T I O N  6 ; Acts a n d  Practices N ot Covered Under  H its  Act:
5

6 (l)Telephone calls in which the sale of goods or sendees is not completed,

7 and payment or authorization of payment is not required, until after a face-to-

8 face sales presentation by the telemarketer; and

9 (2) Telephone calls initiated by a customer that are not the result of any

10 solicitation by a  seller or telemarketer.

I ll

12 S E C T I O N  7; Disclosures a n d  Contract Requirements:

13

14 (1) The telemarketer shall provide all of the following when contacting a

15 consumer:

16 (a) Within the first minute of the call and prior to any sales pitch:

17 (i) that the true purpose of the telephone call is to ma k e  a sale;

18 (ii) the telemarketer’s true name and the company on whose behalf the

19 solicitation is being made; and

20 (iii) the identity the goods or services being sold.

j 21 (b) the total cost of the goods or services that are the subject of the

t- 22 telemarketing sales call;

23 (c) any restrictions, limitations, or conditions to purchase the goods or

| 24 services that are the subject of a telemarketing sales call;

•j: 25 (d) any material aspect of the performance, quality, efficacy, nature or basic

26 characteristics of goods or services that are the subject of a telemarketing 

I 27 sales call;

| 28 (e) any material aspect of the nature or terms of the refund, cancellation,

f;;. 29 exchange or repurchase policies;

30 (f) any material aspect of an investment opportunity being offered, including

31 benefits, the price of the land or other investment, the location of the

32 investment, and the reasonable likelihood of success of the investment

33 opportunity;

34 (g) any material elements of a prize promotion, including:

35 (i) a description of the prize;

36 (ii) its market value;

37 (iii) all material conditions to receive or redeem the prize;'

3 8 (iv) the actual number of each prize to be awarded;
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1 (v) the odds of being able to receive the prize and, if the odds are not

2 calculable in advance, the factors and methods used in calculating the odds;

3 (vi) that no purchase or payment of any kind is required to win a

4 prize or to participate in a prize promotion; and

5 (vii) the no-purchase or no-payraent method of participating in the

6 prize promotion, with cither instructions on h o w  to participate or an address

7 or local or toll-free telephone number to which customers m a y  write or cril

8 for information on h o w  to participate.

9 (2) (a) The telemarketer’s sales transaction shall only be considered final
1 o after the customer has received a notice as required by subsection 2 (b) of this

11 Section.

12 (b) The telemarketer shall furnish the purchaser, in the same language

13 as that principally used in the sales presentation, a written notice, which shall

14 contain in not less than ten-point boldface type, a  statement in substantially
15 the following form:

16 ‘‘You, the purchaser, m a y  cancel this transaction without any

17 penalty or obligation at any time prior to midnight of the third business

18 day after receipt of this notice. If you cancel, any payments m a d e  by you

19 under the sale will be returned within ten business days following receipt

20 by the seller of your written notice of cancellation and any security

2 1 interest arising out of the transaction will be canceled.

22 If you cancel, you must m a k e  available to the seller at your

23 residence, in substantially as good condition as w h e n  received, any goods

24 delivered to you under this contract of sale; or you may, if you wish,

25 comply with the instruction of the seller regarding the return shipment

26 of the goods at the seller’s expense and risk.

27 If you do m a k e  the goods available to the seller and the seller does

28 not pick them up  within twenty days of the date of your notice of

29 cancellation, or agree to pay the expense for their return, you m a y  retain

30 or dispose of the goods without any further obligation- Ifyoufailto

31 m a k e  the goods available to the seller, or if you agree to return the goods

32 to the seller and fail to do so, then you remain liable for performance of

33 all obligations under the contract.

34 To cancel this transaction, mail or deliver a written notice of
35 cancellation or send a telegram to (name of seller) at the following

36 address (address of seller),”

37 (c) Pursuant to subsection 2(b) of this Section, the seller is required to

38 furnish the purchaser with the seller’s name, and the name of the person to

39 w h o m  any notice of cancellation is to be given if different from the seller's
t 'L 6
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1 name, the legal name of the company for w h o m  the seller is soliciting, the

2 seller's street addr ess and the seller’s phone number. The seller is

3 additionally required to furnish the purchaser with the date of the telephone

4 solicitation and a description of the telephone solicitation.

5 (3) It is an unfair and deceptive act or practice to lEail to or misrepre ;ent the

6 requirements of this section.

7 (4) It is a viola don of this Act for any seller or telemarketer to engage in any

8 other unfair or deceptive conduct which will create a likelihood of confusion

9 or misunderstanding to any reasonable consumer.

10 (5) Failure to comply with the provisions of this section is a {Class 1
11 misdemeanor}.

12

13 S E C T I O N  8 : Prohibited Acts a n d  Practices:
14

15 (1) It is a prohibited telemarketing act or practice and a violation of this Act

16 for any seller or telemarketer to engage in the following conduct:

17 (a) Advertise or represent that registration as a telemarketer equals an

18 endorsement or approval by any government or governmental agency of the

19 state;

20 (b) Assist, support, or provide substantial assistance to any telemarketer

21 w h e n  the seller knew or should have k n o w n  that the telemarketer was

22 engaged in any act or practice under this section or Section 7 ;
23 (c) Request a fee in advance to remove derogatory information from or

24 improve a person’s credit history or credit record;

25 (d) Request or receive payment in advance from a person, to recover or

26 otherwise aid in the return of m o n e y  or any other item lost by the consumer in

27 a prior telemarketing transaction;

28 (e) Obtain or submit for payment a check, draft or other form of negotiable

29 paper drawn on a person’s checking, savings or bankcard recount without the

30 consumer’s express written authorization; or

31 (f) Procure the scr>ices of any professional delivety, cornier or other pick-

32 up service to obtain immediate receipt and/or possession of a consumer’s

33 payment, unless the goods are delivered with the opportunity to inspect

34 before any payment is collected.

35 (2) A  violation of the provisions of subsection 3 shall constitute a {class I

36 misdemeanor.}

37

38

39

L
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1 S E C T I O N  9 : Abusive Acts or Practices
2

3 (1) It is an abusive telemarketing act or practice and a violation of this Act for

4 any seller or telemarketer to engage in the following conduct:

5 (a) Tin-eaten, intimidate or use profane c r obscene language;

6 (b) Cause the telephone to ring more than five rimes in an intended

7 telemarketing call;

8 (c) Engage any person repeatedly or continuously with behavior a

9 reasonable person would deem to be annoying, abusive or harassing;

10 (d) Initiate a telemarketing call to a person, w h e n  that person has stated

11 previously that he or she docs not wish to receive solicitation calls from that

12 seller;

13 (e) Engage in telemarketing to a person’s residence at any time other than

14 between 8:00 am. and 9:00 p.m. local time, at the called person’s location; or

15 (f) Engage in any other conduct which would be considered abusive to any

16 reasonable consumer.

17 (2) The State m a y  seek injunctive or declaratory relief for any violations of

18 this section.

19

20 S E C T I O N  10 : C iv il Rem edies;
21

22 (1) The sale of any goods or services by an unregistered telemarketer or

23 seller shall be void.

24 (2) A n y  consumer that suffers a loss or harm as a result of an unfair and

25 deceptive act or practice shall recover actual and pimitiw* damages,

26 attorney’s fees, court costs, and any other remedies provided by law.

27 (3) A n y  consumer that suffers a loss or harm as a result of a prohibited act or

28 practice shall recover actual and punitive damages, attorney’s fees, and court

29 costs.

30 (4) A n y  consumer that suffers harm as a result of an abusive act or practice

31 shall receive injunctive or declaratory relief.

32 (5) The state, on behalf of its residents w h o  have suffered a loss or harm as a

33 result of a violation of this Act, m a y  seek actual and punitive damages.

34

35

36

37

38

39

c
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April 23, ! 997 House Labor and Commerce Committee

Public hearing on H B  203. "An Act relating to actions for unlawful trade practices." 

by Representatives Dyson and Croft Introduced 3/18/97

I a m  Peggy Mulligan of the Captial City Task Force, A A R P .

Under AARP's Strategic Activities in 1997, Telemarketing Fraud ranks No. 7 in the 

Nation, but consumer and telemarketing fraud ranks No. I in Alaska. "Personal fraud 

and abuse" is one of 5 objectives to be studied under the Alaska State Legislative 

Committee 97-99 Long Range Plan,

House Bill 203 is supported by A A RP. Since the Department of Law's Consumer 

Protection Section was eliminated in the late 1980's, Alaskan consumers have grown 

increasinly vulnerable costing an estimated $10 million dollars a year. This bill 

empowers Alaskans to fight back fraud. W e  also support S S H B  49 (consumer protection 

section in the Department of Law; increasing penalties for violation relating to consumer 

protection; special accounting for money; efd). W e  appreciate this hearing during the 

iinal days of the legislature and look forward to hearings in Judiciary during the summer, 

or perhaps sooner.

In Alaska telemarketing fraud is addressed within the Trade and Commerce Section of 

the Alaska Code. The "Telephonic Soliciations" section regulates "telephone sellers". 

Registration is required; however there is a long list of businesses exempted from the 

law. Nor is a bond required. The law imposes a Class C  felony for any violation. 

Prohibited: representing they are complying with State law; representing compliance 

with State law is endorsement from the state; representing they have a license or 

permission by the state; requesting or obtaining a waiver of "Buyer rights".

There are no civil penalties under Alaska law.

Grants have become available from A A R P  i^erafand western region sources for 

use to educate Seniors and other Alaskans of current fraud practices in the state; to 

collect evidence of fraH attempts in the state; to encourage various groups to help 

Alaskans become aware of telemarketing and consumer fraud and such other activities as 

m ay seem appropriate. This is our priority activity for the summer.

1 have a copy of a six page A A R P  model legislation which I will hand in to the 

committee.

1 appreciate your listening to m y  comments..

Thank you.


