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STATE OF ALASKA
THE ALASKA STATE LEGISLATURE

H ouse of Representatives

Representative Jeannette James

Chair of House State Affairs Committee

Chair of Joint Admin. Regulation Review Committee
Capitol Building (907) 465-3743 ph

Juneau, AK 99801 (907) 465-2381 fax

SPONSOR STATEMENT

HB 161 Deregulation of "amage”"litj*s-.
By Rep. JeannetteJa n ~*0 ? \'\
March 7,1997 /
HD 161 deletes the authority of the ALASKA PUBLIC UTIL/ITIEp
COMMISSION to regulate the furnishing of collecti<mawfdisposal

service of garbage.

Alaska appears to be one of the few states that has this type of utility
regulated on a partial state wide basis, some cities currently set their
own rates i.e., Haines. Perhaps garbage rates should be under local

control ifthey are to be monopolies at all. Competition is healthy, and

should be encouraged whenever possible.

I have been, as a State Representative, involved intwo attempts at
regulation of garbage monopolies by the APUC, wherein the APUC
were/are unable to deal with garbage utilities in a timely manner due
to problems such as APUC personnel or commissioner turnover,
federal mandates related to telecommunications issues, and other
excuses. Perhaps the APUC simply does not have the time, interest,
or money to properly regulate this class of utility.

| offer House Bill 161 as a point of beginning, an opportunity to
encourage open discussion on this issue, to hopefully provide
solutions to resolve what appears to be an ongoing concern. The
guestion is: should the State or any other governmental agency
regulate the furnishing of collection and disposal service of garbage?

There will be a House Labor and Commerce Committee meeting Friday
March 7th. at 3:15. P.M. Please call me 3743 or Walt Wilcox 6819 if you have

any questions on HB 161.
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STfiTE OF HLHSKTI
HOUSE OF REPRESENTHTIUES

R epresentatiue Jeannette Jam es
Joint Hdministratiue Regulation Reuieiu Committee

State Capitol Building

Rep. James, Chair

Sen. Mackie, Uice Chair Juneau, RK 99861

Rep. Husterman (907) 465-3743, FAR 465-2381
Sen. IUllken 1-880-565-374

Rep. Croft Direct 465-6819

Sen. Lincoln IDalter_IDllcoH@ iegis.state.ak.us

MEMO

e-mailed February 13, 1997
Fa«ed February 14, 1997
snail mail February 21, 1997

TO: Rlaska Public Utilities Commission
RTTN: Robert Lohr, Euecutiue Director
FROM: Rep. Jeannette James, Chair, Admin. Reg. Rev. Committee

RE: RPUC Docket # U-95-71,

Attached is a scanned in letter, from a constituent, referred to
our office by Rep. Kelly delineating a specific problem ujith the
Alaska Public Utilities Commission.

Please reuieiu the complaint and respond in mriting oruia e mail.

Thank you for your prompt response regarding the resolution of
this matter.

cc:  Rep. Kelly
Commissioner Hensley
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| scanned the signed letter in and it is represented electronically

as follows:

Hite Construction, Inc.

P O Bok 80708
Fairbanks RK. 99708

(907)474-4755
(907)479-5011fan

2-13-97
Re: APUC Docket # U-95-71

Dear Mr. Uiilcon:

Thanks you uery much for your attention in this matter. Here are
the basic facts:

On 8/15/95 the RPUC receiued our application for the
certificate of conuenience and necessity.

On 9/21/95 a protest was filed by Star Sanitation.

On 11/22/95 the RPUC granted an order of interuentic.i.

On 4/23/96 the RPUC furnished an Order establishing a
hearing
On 7/31/96 the hearing was held in Fairbanks, flttending
were RPUC starf: Dawn Bishop, Nancy Martin, and Ron Zobel as
staff attorney. The Commissioners present were: Don Schroer,
fllyce Hanley, and G. Nanette Thompson. The hearing officer was

Patricia Clark.

| belieue the staff gaue their written recommendations to the

Commissioners on 8/12/96. This recommendation was to award
the certificate to Hite. Ule called dozens of times. They cannot

giue the information out ouerthe phone, it has to be in writing.
The docket writer is out of town this week, and on and on.

Rpparentiy the decision has been made, but nobody has time to
write it up yet. On 9/6/96 we were toid the docket manager was
on uacation until 9/22. On 9/27 she would be going to Juneau for
about a week or two. if she didn't get this written up the week
before going to Juneau, we might haue to wait until as late as
mid-October, (lie haue been told "in a couple of weeks" so many
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times, uie'd really like a definition of the term. The RPUC staff is
forbidden to dISCUSS thiS With us. life are forbidden to talk to the
Commissioners. The only contact W€ haue is Patricia Clark, the
hearing officer. UJe call euery meek or tiuo and check in rnith
her. She's polite, considerate, and trying to help. The problem is
that she is not the one holding this up, and can only push others
to take care of this. Her number is 276-6222.

| know the RPUC is uery busy. | knoui their agency is an
important one. | also know that the State of Rlaska would not
knowingly put this kind of a time burden on any of it's citizens.
It truly does, need to be taken care of. it's been 18 months now,

Thank you for taking the time to look into this. Vou can speak to
either myself or my husband Loren,

Bari Hite
Signed original auailable for inspection Uialt UiilcoK
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STATE OF ALASKA
THE ALASKA STATE LEGISLATURE

H ouse of R epresentatives

Representative Jeannette James

Chair of House State Affairs Committee

Chair of Joint Admin. Regulation Review Committee
Capitol Building (907) 465-3743 ph

Juneau, AK 99801 (90") 465-2381 fax

M EMDO

February 27,1997

To: Laborand”ommerce Committee

Attn: Norm \~ 'Sy \
From:Jeanne?M'yrn; A
Re: Scheduling MB 1#1for Labor and Commerce Committee

HB 161 takes away the authority ofthe ALASKA PUBLIC UTILITIES
COMMISSION to regulate the furnishing of collection and disposal

service of garbage.

Alaska is one of the few states that has this type of utility mostly
regulated on a state wide basis. Garbage rates should be under
local control ifthey are to be monopolies at all.

I have been personally involved intwo attempts at regulation of
garbage monopolies by the APUC, wherein the APUC were/are
unable to deal with garbage utilities due to things like APUC
personnel turnover and, the APUC being to busy to regulate this

class of utility.

Please schedule HB 161 for a hearing as soon as possible.
Please contact me 3743, or Walt Wilcox 6819 ifthere are any

guestions.
Thank you



ALASKA STATE LEG

ISLATURE

House of Representatives

COMMITTEE MEMBERS:

REPRESENTATIVE NORMAN ROKEBERG, CHAIRMAN
REPRESENTATIVE JOHN COWDERY. VICE CHAIRMAN
REPRESENTATIVE BILL HUDSON
REPRESENTATIVEJOE RYAN
REPRESENTATIVEJERRY SANDERS
REPRESENTATIVE TOM BRICE

REPRESENTATIVE GENE KUBINA

COMMITTEE AIDE, SHIRLEY ARMSTRONG
COMMITTEE SECRETARY, CATHY WOOD

COMMITTEE HEARING ROOM 17 STATE CAPTIOL

Labor and Commerce Committee

MEMORANDUM

TO: Representative Norman Rokeberg, Chairman
Representative John Cowdery, Vice Chairman

Representative Bill Hudson
Representative Joe Ryan
Representative Jerry Sanders
Representative T?\m Brice

im 4N

FROM:
DATE: April 29, 1998
SUBJECT: Additional Backup For Committee Bill Packet - HB 347

INTERIM:;
716 WCSTATH AVENUE, SUITE 640
ANCHORAGE. AK 99501

PHONE: (907)258-8191

FAX: (907)258-2916

SESSION:
STATE CAPITOL ROOM24
JUNEAU. AK 99801-1182
PHONE: (907) 465-4954
FAX:  (907) 465-2040

Attached is information that has come to the House Labor and Commerce Committee since our

committee hearing.

Please insert in your HL&C, HB 347committee packet.

Attachment
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4 P h\ TONY KNOWLES, GOVERNOR

DEPARTMENT OF LABOR SUNEAL, ALASKA 95802114

PHONE: (1907g 465-2700

OFFICE OF THE COMMISSIONER FAX: (907) 465-2784

March 27, 1998

The Honorable Norman Rokeberg

Chair, House Labor & Commerce Committee
Alaska State Legislature

State Capitol Room 24

Juneau, AK 99801-1182

Dear Representative Rokeberg:
Re: House B ill 347, Mechanics B ill

The Department of Labor is grateful to you and the sponsor for
giving us time to work with the interested parties to address our

concerns regarding HB 347, Unfortunately, after numerous meetings
and several revisions and clarifications to address industry
concerns, it appears that we are unable to reach a consensus. The

department thought we had worked out language that addressed the
pi'imary concern of the car dealers, as had been related to us over
the past two years, regarding the requirement to recalculate the

technician's hourly wage rate upward when hours billed exceeds hours
worked. It appears that the industry wants to have it both ways, as
it were, being immune from the wupward adjustment on the high end,
but still able to pay minimum wage (or perhaps 50% of the flat
hourly rate) when hours worked exceeds hours billed. This is not

acceptable to the department.

The attached language is provided to you as our best effort at

coming up with a statutory remedy to the recalculation issue. As
you know, we are generally opposed to any potential diminution of
worker protections under the Alaska Wage and Hour Act. However, in
this case, we helieve the attached language removes the

disincentive for the employer to allow high production technicians
to work on a flat rate due to the weekly recalculation of the hourly
wage under current law, while at the same time ensuring that all
work performed by a flat-rate mechanic is compensated at no less
than the flat hourly rate, with an overtime premium of half of the
flat rate for all hours in excess of eight per day or forty per

week.

In order to ensure that there is no misunderstanding in how this
language - should you find it acceptable - is interpreted in the
future, | would submit the following hypothetical situations and

discussion.

pNMfitit, 1 i | lin
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A mechanic and an employer agree to a flat rate arrangement. They
sign a written agreement that specifies the flat rate - in this
example, $20 per hour - and the manvuals from which the "book hours"
for each job w ill be determined. The mechanic w ill be paid for all
time worked, meaning all time on the c¢lock, in the workweek. The
minimum that the mechanic mus, “e paid for that week is $20 per hour
for straight time hours and $30 for all hours in excess of eight
hours per day or forty hours per week. This minimum amount of pay
for that week is not affected by hours billed, whether more or less

than actual hours worked.

It is important to note that the minimum compensation owed to the

employee is "figured on a weekly basis."” There could be a situation
where an employee works eight hours per day and b ills eight hours
per day Monday through Wednesday, then works nine hours and b ills
eleven on Thursday, and then works nine hours and bills seven on
Friday . In this case, the minimum pay due to the employee for the
week would be $860 (forty hours @$20, two hours @ $30). The

compensation due under the flat-rate arrangement would be $840 (42
book hours x $20), so in this example the mechanic is paid $860. The

minimum due the employee under proposed 17 (3) is not figured on a
daily basis (i.e., $160 + $160 + $160 + $240 + $180 = $900). This
allows the employer to "recoup" as it were, for a day where the
employee b ills less hours than he works from one where he b ills more
hours than he works. However, the principle of daily and weekly
overtime over eight hours and forty hours is still protected under

this example.

One other change requested by labor and reportedly acceptable to the
requestors of the b ill is a Ilim itation of the exemption to the

servicing of automobiles and light duty trucks.

An amendment to HB 347 such as that attached would obviate the
department's concerns and we would remove our objections to the

bill. Our primary concern has been a legitim ization of the existing
practice in some cases of mechanics working under a flat rate with
no protection other than minimum wage, if that. We can not support
a bill which removes the employer liability for recalculating hourly

wage w ithout guaranteeing at least the now immutable flat rate for
all hours worked to the employee.

If you have any questions, don't hesitate to contact me at 465-2700.

Ed Flanagan
Deputy Cornissioner

Attachment

CC: Representative John Cowdery
Al Dwyer, Director, LS&S
Randy Carr, Chief, Labor Standards, LS&S
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AS 23.10.060(d) is amended by adding a new paragraph to read:

(17) work performed by a mechanic primarily engaged in the

servicing of automobiles and light trucks if the mechanic s

employed as a flat-rate mechanic by a nonmanufacturing

establishment primarily engaged in the business of selling or
servicing motor vehicles, provided that

(A) the mechanic has signed a written agreement with
employer which specifies the automotive manual or manuals on which
the flat rate is to be based and the mechanic's flat hourly rate of
pay; and

(B) the mechanic is compensated for all hours worked

capacity for that employer up to eight hours per day and forty

hours per week at the flat hourly rate, and for all hours worked in
excess of eight hours per day or forty hours per week at one-and-
one-half times the flat hourly rate, figured on a weekly basis.

For purposes of this subsection, the flat hourly rate is the

mechanic's regular rate of pay.

in

the

any



Amendment #1
to CS for HB 347 version “F*

Page 2, Line 7

After “paragraph” replace ~ with *
Delete the remainder of lines 7, 8 & 9.
Insert new subsection to read:

“(E) The minimum amount due the employee under (C) and (D) of this section shall be
figured on a weekly basis.”
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CS FOR HOUSE BILL NO. 347( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE COWDERY
A BILL

FOR AN ACT ENTITLED
"An Act relating to an exemption from overtime wage requirements for certain

motor vehicle mechanics."

BE IT ENACTED BY THE LEGISLATURE G? THE STATE OF ALASKA:

* Section 1. AS 23.10.060(d) is amended by adding a new paragraph to read:
(17) work performed by a mechanic primarily engaged in the servicing
of automobiles, light trucks, and motor homes if the mechanic

(A) is employed as a flat-rate mechanic by a nonmanufacturing
establishment primarily engaged in the business of selling or servicing motor
vehicles;

(B) has signed a written agreement with the employer that
specifies the mechanic’s flat hourly rate of pay and the automotive manual or
manuals on which the flat rate is to be based;

(C) is compensated for all hours worked in any capacity for that

employer up to and including eight hours a day and 40 hours a week at an

-1- CSHB 347( )
New Text Underlined [DELETED TEXT BRACKETED]
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hourly rate tliat is not less than the greater of
(i) 75 percent of the flat hourly rate of pay agreed upon
by the employer and employee under (B) of this paragraph; or
(if) twice the state minimum wage; and
(D) is compensated for all hours worked in any capacity for tl
employer in excess of eight hours day or 40 hours week at one and one-half
times the rate described in (C) of this paragraph; in figuring the number of
hours that an employee worked in a day, the employee's hours shal) be figured
on a weekly basis.
* Sec. 2. The amendment to AS 23.10.060(d) made by sec. 1 of this Act applies to work

first performed on or after the effective date of this Act.

CSHB 347( ) -2-
New Text Underlined [DELETED TEXT BRACKETED]
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Rep. Norman Rokeberg

House of Representatives
Labor & Commerce Committee
State Capitol

Juneau, AK 99801-1182

RE: CSHB 161 Deregulation of refuse utilities

Dear Rep. Rokeberg and L&C Committee members,

With regards to the above mentioned proposed legislation, | have some concerns and
comments to in: i'ce. In the last few years, we have seen a number of changes in the regulated
utility industry * 3cifically the deregulation of all or part of many utilities. Most of the
deregulation L purred in telecommunications and electric utilities. However, this deregulation
is not total. Sot  regulation still exists at the federal and state levels. The reasoning behind this

trend is to allow competition to lower prices and bring options to the public.

The proposed legislation would take the state completely out of the picture and pass the
need for any regulatory powers to municipalities or local governments without regard to their
capacity or ability to regulate or control refuse. In Anchorage, | do not beleive the city wants to
be involved in the regulation of refuse. This legislation reminds me of a classic case of "'passing
the buck”, in other words, removing expense from the state level to the local level.

To support CSHB 161, one would have to be completely ignorant of what is happening in
the Alaska refuse industry. For the first time ever, one giant national entity, USA Waste, is
buying up refuse companies around the state in order to enjoy a statewide monopoly for
commercial and residential refuse services. Pending before the Alaska Public Utilities
Commission (APUC) are applications for transfer to USA Waste, the Certificates of Public
Convenience and Necessity of the major refuse providers in Juneau (Docket U-98-31), and in
the Matanuska-Susitna Valley (Docket U-98-32), and in Fairbanks (Docket U-98-33). The
transfer of Anchorage Refuse and Eagle River Refuse Certificates to USA Waste has already
been approved by the APUC (Order U-97-221), issued April 21,1998. The "word on the street" is
that there are other major aquisitions occurring by USA Waste in Alaska that have not yet been

noticed to the APUC and the public.

One must consider the promoter of this legislation, USA Waste who is attempting to
purchase every major private refuse utility in the state. USA Waste's vested interest lies in
developing a near monopoly and to operate without any regulation or controls imposed upon
them. A large company such as this would have the means if it chose to do so, to be able to
influence the marketplace, local politicians and governments. In some respect local regulatory
controls are more desirable than state control, however, some consideration must be given to the
influences of local "'good old boy" networks. The one most ominous factor in this particular

Commerocial Refuse

INCORPORATED PHONE (907) 562-3700

750 E. International Airport Rd.
Anchorage. AK 99518 FAX (907) 562-3750



Rep. Norm Rokeberg

Labor & Commerce Commitee
CSHB 161

April 30,1998

Page two

situation relates to the domination of the marketplace by one large entity, USA Waste. | beleive
deregulation would be ill-advised at this time.

When USA Waste completes its pending and future acquisitions, one enormous outside
corporation will control refuse collection and disposal in every major population center in Alaska.
There are simply no competitors in existence WiI]ththe physical 8r financial sizre t% challenge HSA
Waste's total dominance of the Alask markT<t. IS&S& ﬁ%or ISt Uﬁ IQ&J actor compared to
other deregulatory actions In other Utility markets and in other parts ot the COUNtry. Therefore, the
only entity that can and will protect Alaska citizens and businesses from the complete monopoly

power of USA Waste is the APUC.

These comments are not meant to be critical of USA Waste. There is no indication that
USA Waste will not provide good service with reasonable rates in a non-discriminatory manner.
However, no student of American history or economics can pretend ignorance of the
dangers of a monopoly, both to the consumer, and to the state's economy as a whole. We
are about to become host to the largest refuse monopoly the state has ever seen, and
abolishment of all statewide regulatory oversight of that monopoly would be a gross

error.

The proposition that deregulation it this time would promote healthy competition, lower
prices and benefit the public are not supported by the facts at this time. Where there will be only
one enormoi ~y large entity, and the only other competitors are of the "mom & pop™ variety or
size, there cannot be a true meaningful benefit to the public. For these reasons | do not support
this proposed legislation and strongly beleive that regulatory measures need to be continued,

and for some time into the future.

Sincerely,

Jim A. Arnesen
President






Rainbow Glacier Seafood, Inc.
PO Box 1749

Haines. AK 99827

Photic 907 766 352!
Fax 907 766 3677

January 26, 1998 D ey

Dear Rep. Norman Rokeberg, Chairman:
House Labor and Commerce Committee

I am writing to express my support for HB 177 and to give you a grass roots perspective of the
potential impact this bill will have on the industry and those communities dependent on the

fisheries resources.

Our small fisherman owned seafood processing plant in Haines would be a beneficiary of this bill
and a working example of how government support can have a positive economic impact on the
rural economics of coastal Alaska.

Fishermen have watched the grounds value of many fisheries drop drastically in recent years. This
has prompted some to leave traditional processors adding value aboard their vessels and to search
for new markets using broker facilitated trades or in some cases, direct marketing.

Depressed fish prict. lave played a major role in the way we now do business. Both fishermen
and processors are scrambling to find new ways to drive profitability from a resource that now
faces international competition from the aquaculture industry and developing fisheries worldwide.

From first hand experience, the challenges are great and the mistakes many when a fisherman
enters the free marketplace with a catch to sell. Many fail, yet for those that succeed, the benefits

warrant the effort and investment.

Many of Alaska’s most successful processing companies have been started by groups of
fishermen: Trident, The All Alaskan, Icicle, and Norquest to name a few.

A revolving loan fund to help fishermen transition into the processing and marketing aspect of the
seafood industry would encourage the creation of small seafood processing enterprises much like

our own.

We plan to hire forty people to process approximately two million pounds of salmon in 1998. We
have struggled to put our small Alaskan owned value added processing plant together,
Undercapitalized from the beginning, the commercial banking system has not responded to loan
requests from a start up company in a risky business on the downside. We have had to do it out
of pocket and risk losing our investment due to a lack of financial support.

HB 177 would lend that support to projects such as ours perhaps attracting other funding sources
with much needed seed money. The creation of small regional seafood plants with a focus on



value added production will help generate local rural economies. The trickle down effect of a
higher dollar value per pound of resource will certainly have a positive impact on grounds price.

Encouraging investment by Alaskan fishermen into the processing sector will help to maintain a
balanced control ofthe resource by residents, bring more employment to rural economies and
stimulate new growth in the industry.

Fishermen working together as investors within their communities to develop the local fisheries
resource can become a reality with a bill such as FIB 177.

Sincerely,

Brian O’ Riley, President
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HOUSE COMMITTEE REPORT

()
Date Referred to Committee: March 5, 1997 FURTHER REFERRALS:

Date of Committee Action:.

The LABOR AND COMMERCE Committee considered: HB 167

HOUSE BILL NO. 167 DISCLOSURE OF SALMON PRICES

“An Act repealing certain requirements relating to posting and reporting of prices paid for salmon.”

[ ] the same title

recommends it be replaced
[ ]anew title

with the following committee substitute

[ ] additional referral to Committee

f j attached amendments)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): O APPROVES PREVIOUS: CpAN)
f ] fiscal note(s) [ ] fiscal note(s)

fX zero fiscal note(s) [ ] zero fiscal note(s)



FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date:
Disclosure of Salmon Prices

Title:
Sponsor: Rep. Ivan
Requester: House Labor and Commerce
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UNITED FISHERMEN OF ALASKA

February 26. 1997 211 Fourth Street. Suite 112
Juneau. Alaska 99801
907/586-2820
Fax: 907/463-2545

The Honorable Ivan Ivan

Alaska State House of Representatives
State Capitol Building. Room 418
Juneau, Alaska 99801-1182

Dear Representative Ivan:

United Fishermen of Alaska Is asking that the Legislature repeal the statutes mandating that
fish tickets for salmon reflect the current price for the salmon. .UFA has received many requests

from around Alaska to have this law repealed.
These provisions are contained in the Alaska Statutes:

AS 16.05.690 (c) A fish ticket recording the purchase of salmon must include the
current price paid per pound for each species of salmon purchased.

AS 16.10.277 Posting of Current Salmon Price. A fish processor, primary fish
buyer, or cooperative corporation organized under AS 10.15. shall prominently post
the current price being paid for salmon at each location where salmon are

purchased.

Having the price of the salmon on the fish ticket seems like a good idea but, in today's fisheries,
the price on the fishing grounds is always changing. Afish ticket is a binding contract between
the processor and harvester. However, the price on the tickets do not necessarily reflect the
final price. This leaves the possibility that a dishonest buyer could claim a preliminary price as
the "final"" price because once a fisherman signs the ticket, it is a binding contract.

Many processors do not know the final price before or during the season. Therefore, the law is
unenforceable and. frankly, not practical. For example, forcing the processors to post a price at
five cents per pound for Bristol Bay sockeye before they know the wholesale price. Fishermen
feel that forcing the processor to post prices puts both the processor and the harvester in a
non-competitive situation.

The UFA Board of Directors voted unanimously to ask for the repeal of this law. Therefore, we
would greatly appreciate your help in sponsoring a bill to repeal this law and to resolve what is

now a confusing and unworkable situation.

Sincerely,

6 JerryMcCune. UFA Lobbyist
I/ and Immediate Past President

MEMBER ORGANIZATIONS
Alaska Longlino Fishermen's Association ¢ Alaska Trollors Association « Bristol Bay Drrftnotters Association ¢« Concomod Area Ftsliermon ¢ Cook Inlot Aquaculture Association
Cordova Distnct Fishermen Unrtod « Korun Peninsula Fishermen's Associalion ¢ Kodiak Rogionnl Aquaculture Association « Kodiak Seiners Association « North Pacific Fishonas Association
Northern Southeast Rational Aquaculture Association « Northwest Selnetters Associalion ¢ Peninsula Marketing Association « Petersburg Vessel Owners Associalion
Prtnco William Sound Aquaculture Corporation « Purse Seine Vessel Owners Association  Seatood Producers Cooperative « Southeast Alaska Seiners Association
Southern Southeast Regional Aquaculture Association ¢ United Cook Inlet Dntt Association ¢ United Southeast Alaska Gillnotters
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MEMORANDUM
TO: Representative Norm Rokeburg, Chair
House Labor and Commerce Committee
FROM: Representative Ivan M. lvan
DATE: March 5,1997 !
RE: Request for Hearing

Please consider this request to hear House Bill 167: Repealing Requirements to Post
and Report Salmon Prices before the House Labor and Commerce Committee at

your earliest possible convenience,

This legislation repeals two provisions of Alaska statute that mandate fish tickets for
salmon reflect the current salmon price and that a processor will post the current
salmon price at each location where salmon is purchased.

lappreciate your consideration of my request. Please do not hesitate to contact my
office if | can provide further information or answer any questions.

IMI:tw

Aklachak « Akiak ¢ Aleknaglk ¢ Atninutlunk ¢ DcUicl « Click)mak ¢ Clark's Point ¢ Dillingham « Kelt « Ekuk « Kkwok ¢« Gondncws Hay ¢
Kaslgluk « Kipnuk ¢ Kollganck ¢ Konglgannk « Kwethluk « Kwlglllingok « Manokol ik * Napaklak « NapaskJak « New Stuyahok ¢ Nunaplldiuk ¢
Osearvllle « Platinum « Portage Creek * Quinhagak « Yoglak « Tuntulullak « 'IWin Hills
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Interim
P.O. Box 137
Akiak, Alaska 99552
Phone: (907) 765-7526

Session
Alaska State Capitol
Juneau. Alaska 99801-1182
Phone: (907) 465-4942
1-800-323-4942

Fax: (907) 465-4589 .
www.akrepublicans.org/lvan.htm Representative lvan M. lvan

SPONSOR STATEMENT - HOUSE BILL 167

House Bill 167 repeals two provisions of Alaska statute that mandate fish tickets for
salmon reflect the current salmon price and that a processor will post the current
salmon price at each location where salmon is purchased.

With salmon prices changing throughout a fishing season, the posted price on a
salmon ticket does not necessarily reflect the final price. This leaves the possibility
that a dishonest buyer could claim a preliminary price as the "final" price because
once the fish ticket is signed by the fisherman, it conceivably becomes a binding

contract.

Processors usually do not know the final price before or during the season. The
current law is unenforceable and impractical. For example, some processors, before
the start of the fishing season, are posting a 5 cents per pound price since they do not
know what the wholesale price will be. Posting prices before the start of the season
puts both the harvesters and the processors in a non-competitive situation.

Aklachak ¢ Akiak « Aleknaglk « Almautluak « Bethel « Chcfomak « Clark's Point  Dillingham < Eek « EKuk « Ekwok « Goodnews Bay ¢
Kaslgluk « kipnuk * Kollganck « Konglganak « Kwcthluk « Kwiglllingok « Manokotak « Nnpaklak « Napasklak « New Stuyahok ¢ Nunapltchuk
Oscarvllic « PlaUnum ¢ Portage Creek « Qulnhagak  Toglak ¢ Tuntulullak ¢ Twin Hills
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Sec. 16.05.690. Record of purchases.

(a) Each buyer offish shall keep a record of each purchase showing the name or number
of the vessel from which the catch involved is taken, the date of landing, vessel license number,
pounds purchased of each species, number of each species, and where possible, statistical area in
which the fish were taken, and other information the department requires. Records may be kept
on forms provided by the department. Each person charged with keeping the records shall report
them to the department in accordance with regulations adopted by it.

(b) A person may not knowingly enter false information on a fish ticket or supply false
information to a person who is recording information on a fish ticket.

(c) A fish ticket recording the purchase of salmon must include the current price paid per
pound for each species of salmon purchased.

History -
(sec. 10art 111 ch 94 SLA 1959; am sec. 1ch 84 SLA 1987; am sec. 1ch 78 SLA 1992)

Amendment Notes -
The 1992 amendment, effective September 14, 1992, added subsection (c).

Sec. 16.10.277. Posting of current salmon price.

A fish processor, primary fish buyer, or cooperative corporation organized under AS 10.15 ihall
prominently post the current price being paid for salmon at each location where salmon are
purchased.

History -

(sec. 2 ch 78 SLA 1992)
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COMMITTEE: Subject of meeting

HOUSE LABOR AND COMMERCE 178- UNIFORM' COMMERCIAL CODE: LETTERS OF CREDIT/

DATE: May 5, 1997

O fficial Busineaa

PLEASE PRINT!
DO YOU WANT
NAME PHONE REPRESENTING to testify?
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PUBLIC HEARING HOUSE LABOR & COMMERCE

LOCATION: ANCHORAGE
DOUGLAS LOTTRIDGE DEFT OF LAW

JERRY KURTZ
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FOR:ALL

TESTIFY
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LETTERS OF CREDIT

PHONE REPRESENTING
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TO TESTIFY?
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Alaska Bankers Association

Anchorage, Alaska 99510-0600 (907) 265-29.16

P.O. Box 100600

May 15, 1997

Representative Norman Rokeberg

Vice Chairman Labor & Commerce Committee
State of Alaska House of Representatives
Anchorage Legislative Office

716 West 4th Avenue, Suite 640

Re: HB 178 An Act Relating to Letters of Credit
under the Uniform Commercial Code

Dear Vice Chairman Rokeberyg:

Please consider this letter support by the Alaska Bankers Association for
House Bill 178, an Act to revise the Uniform Commercial Code relating to Letters
of Credit. Our Lending Officers and International Banking Officers have
reviewed this bill and discussed it with representatives of the NCCUSL and we
believe the proposed changes contained in HB178 are satisfactory. The UCC
governing Letters of Credit has worked well for many years, however, we believe
these uniform changes will clarify and improve existing law.

Conversely, we are opposed to the proposed Amendments to HB178 that
were made April 25, 1997. We do not believe these proposed changes from the
NCCUSL recommended uniform draft would improve Letter of Credit

transactions.

The Alaska Bankers Association represents all of the commercial, savings
and mutual banks of Alaska. Please feel free to call Jerry Weaver, Secretary on
(yQ7) 265-2920 ifyou have any questions.

Sincerely,

Kathleen Soderberg
President

smb



AMENDMENT

OFFERED IN THE HOUSE
TO: HB 178

Page 5, line 2
Delete "45.05.106(d)"
insert "'45.05.106(c)"

Page 5, line 14:
Following "Formal™:
Insert "and other"
Following "requirements.":

Insert "'(@)"

Page 5, line 16, following "authenticated'":

Insert "'by the signature of the issuer, the signature of the beneficiary, the signatures
of two bank officers of the issuer if the issuer is a bank, and the signature of the issuer if the

issuer is not a bank."

Page 5, lines 17 - 19:
Delete all material and insen:
"(b) A letter of credit must contain a provision that if an issuer does not honor
a letter of credit within the time established under AS 45.05.108(b), even if a notice
of discrepancy is given, an impartial third party shall determine the amount of any
interest and damages that are owed to the beneficiary. The provision must also
establish procedures for carrying out the provision, including how the third party is

selected."

Page 5, line 29, through page 6, line 2:
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0-LS0644VA.1

Delete all material.
Relecter the following subsections accordingly.

Page 7, lines 7 - 14:
Delete all material and insert:
"(b) Unless the letter of credit provides for a different time, after receipt of
documents, an issuer shall honor the presentation, or give notice to the presenter of
discrepancies in the presentation, when demand is made for honor if the issuer is

located in the United States, or within three days after receipt of the documents if the

issuer is not located in the United States."

Page 11, line 10, following "transferable™:
Insert “'or assignable, which may include assignment of proceeds under AS 45.05.114,"

Page 11, line 12, following "transferred™:

Insert "or assigned"

Page 11, line 13 foilowing "transferable:

Insert "or assignable™

Page 11, line 14:
Following "transfer':

Insert "or an assignment"

Following "if:
Insert "the transfer or assignment would violate applicable law."

Page 11, lines 15 - 20:

Delete all material.

Page 11, line 22, following "(@)"™
Delete $"



0-LS0644VA.1

Insert "If allowed by the letter of credit under AS 45.05.112, a"

Page 12, line 3, following “issuer":

Insert "and the beneficiary"
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AMENDMENT

OFFERED IN THE HOUSE
TO: HB 178

Page 1, line 1, following “‘credit™
Insert "and to pawnbroker loans'

Page 16, following line 21:
Insert a newbill section to read:

"* Sec. 21. AS 45.09.104(13) is amended to read:
(13) to loans by pawnbrokers that [WHICH] do not exceed $500

[$200]."
Renumber the following bill sections accordingly.

Page 18, line 16:
Delete "This Act applies”
Insert "Sections 1 - 20 and 22 - 26 of this Act apply"

Page 18, line 17:
Delete "This Act does"
Insert ""Sections 1 - 20 and 22 - 26 of this Act do"

Page 18, line 22, following "repealed by
Insert "'secs. 1 - 20 and 22 - 26 of’
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National Conference of Commissioners on Uniform State Laws
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M e m o

To: Arthur K Peterson

From:

Subject! . LfCC Article 5
Date: Apiil 29, 1997

Jim Bamas, the letter o f credit expert fll Baker and MacKcnzic, ngrcoi with me that the proposed

amendments are a serious problem. li'aduptcd, be asserts that nubutly would use Alaska law tbr

letters o fcredit. Let me amplify concerns a little bit in this mono:

1. Amendment tn Page 5, line ?.. The effect of thisamendment ii to bring so-called perpetual
iettcre o f Oredit bade. There is universal abhorrence of perpetual letters ofcredit The tule of
live year termination, no variance by agreement Is the sensible rule. The SUbS“tUted section,

45.00.106(c) makes no tenso, either.

2. Section 5, lino 14 These are unnecessary b'tle change*.

3. Page 5. Hue 16. This amendmuru ihruws out the possibility of non-document letters of credit,
which defeats one of the principal grounds tor revised Article 5. Tnhaddition, the amended
requirements make no sense. Why the signature of a beneficiary, Jince the letter is isxued hy an
issuer? Why tho signature ofth* inner, and than two «ignatuM« if the laauer is a bank? Jim
Bamc3 commont w u that this provision is an invitation to foigery, but its teal problem is that It

makes no sense whatsoever.
4. Page 5. line 16. itis uadoar what this provision intends? Enforced arbitratinn? Wh.it is this
rftlalinnwhip to 5-11100 remedial? There it no reaaoaablc answer to any reasonable question

about this amendment.

5. Page 5, lino 29 through page 6,line 2. This amendment deletes rather core principles o f letter
of credit law thatate not controvemial in-on-fitr 8can be ascertained. They outline those things
that can be addressed by agreement. In addition, strikingpage 6, line3 3 through 6 contradicts the

first proposed amendment on Pago 5, line 2.

6. Pago 7, lines 7 through 14, This amendment substantially changes the rules for honorofa
presentation under Sletter of credit. The deleted language is the international standard under the
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Arthur H. Peienon

Page 2
April 29, 1997

Uniform Customs and Practices (UCP) 500. The standard proposed in the amendment wouJd
mean nobody would issue a letter of credit under Alaska law.

1. Pago 11, all amendments Hum line 10 through 20. This act uf amendments totallg scrambles
the concept of transfer of a letter of credit tnaddition, it conflicts witli Section 45.05,114, which
deals with assignment o f proceeds. Transfer and assignment are totally. different concepts, and
scrambling themlimply scrambles the accepted law. “Again, nobody wWill do letters of credit in

Alaska if these amendrments are adoptsd.

8. Page 11, lino 22 following "(a)". This amencdment makes no sense. &puts apples rogether
with oranges, and has no rational meaning.

9. Psy* 12, line 3. Again the confusion about a transfer ofa latter of crudit. A transfer
jeopardizes the issuer, nut the bcuoficiary. Itis Inappropriate to list the UciicJlulary in die

provision.

in-d frOAVON 60:trl 26,63 HdIL 03S3-S9fr-206:01 NH3NNf 330 N39 Al11U
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MEMORANDUM August 1, 1996
SUBJECT: Amendment of pawnbroker exemption
T0: Senator Tim Kelly
Attn: Josh Fink
FROM: Theresa Bannister

Legislative Counsel

The purpose of this memo is to explain an amendment that you may wish to consider for the
next session. | am suggesting this amendment because it appears to be an amendment that
should have accompanied a legislative chai.ge that was made in 1993 in a bill sponsored by
the Senate Labor and Commerce Committee. You have asked me to explain this suggestion

in amemo.

AS 45.09.104(13) exempts certain pawnbroker loans from AS 45.09. the chapter of the
Uniform Commercial Code that establishes the requirements for secured transactions.
AS 45.09.104(13) exempts "loans by pawnbrokers which do not exceed $200." This
exemption was enacted in 1981 in response to a superior court decision that held that
pawnbroker transacdons were subject to the procedural requirements o f secured transactions.
At that time, pawnbrokers argued that compliance with these requirements would be

oppressive.

At the semetime (and in the same bill), the exemption from the small loans act (AS 06.20)
for pawnbroker loans was increased in AS 06.20.330 from $100 to $200. It appears that the
amendments to AS 06.20 and to AS 45.09.104 were enacted together to cover the same

loans.

However, whenthe AS 06.20.330 exemption was increased in 1993 to S500 (sec. 88, ch. 26,
SLA 1993), the AS 45.09.104 exemption was not raised accordingly, and it remains at S200.
This may have been intentional, but | suspect that the AS 45.09.104 exemption was just
overlooked. lherefore you may want to consider amending AS 45.09.104(13) to raise the

amount to $500.

If you decide to do so, please advise so that it can be prepared for introduction at the next
legislative session.

TLBrimb
96-125.Imb
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TorHisE May 8, 1997 AhitecinViramoly

Honorable Norman Rokeberg, Chair
House Labor & Commerce Committee
Alaska State Legislature

Room 24, M/S 3100

Juneau, Alaska 99801-1182

Re: House Bill 178 (Uniform Commercial Code, art. 5 [letters of credit])

Dear Representative Rokeberg:

Thank you for introducing and considering this bill. Naturally, | was disappointed that
you had to pull it from the committee hearing agenda on Monday, May 5th We uniform law
commissioners and many others had hoped that it would at least pass the House this year, but

we do appreciate your work on it.

Thanks, also, for promising to move it “first thing next session.” When you hold the
hearing on it during the legislative interim, as you mentioned, don't forget to contact Attorney
Jerry Kurtz, in Anchorage. As | have mentioned before, he is Alaska’s uniform law
commissioner most familiar with this area of the law.

You also mentioned hoping that some agreement could be reached regarding
Representative Joe Ryan'’s proposed April 25, 1997 rmendments to the bill. As indicated in
ULC Legislative Director and Legal Counsel John McCabe’s April 29, 1997 memorandum to me
and Deborah Behr (copy furnished to your committee), those amendments are very
troublesome. This is a very important area of the law, and it is essential that Alaska be part of
the mainstream in order to assure that Alaska receives its share of the multibillion dollar letter-

of-credit industry.

Thanks again, and we look forward to working with you to achieve enactment of this hill
early next session.

Yours truly,

Arthur H. Peterson
Uniform Law Commissioner
for Alaska



Honorable Norman Rokeberg, Chair
May 8, 1997
Page 2 of 2

cc: Willis F. Kirkpatrick, Director
Division of Banking, Securities & Corporations
Department of Commerce & Economic Development

Wes Coyner
Alaska Bankers Association

Rest of Alaska's Uniform Laws Delegation:
Jay A. Rabinowitz
W. Grant Callow I
L.S. (Jerry) Kurtz, Jr.
Tamara B. Cook
Deborah E. Behr
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October 17, 1997

Representative Norman Rokeberg

Vice Chairman Labor & Commerce Committee
STATE OF ALASKA HOUSE OF REPRESENTATIVES
Anchorage Legislative Office

716 West Fourth Avenue, Suite 640
Anchorage, Alaska

Re: House Bill 178 An Act Relating to Letters of Credits and its Proposed
Amendments under the Uniform Commercial Code

Dear Vice Chairman Rokeberg:

Please consider this letter support by National Bank of Alaska for House
Bill 178 an Act to revise the Uniform Commercial Code relating to Letters of
Credits. We believe that the current UCC"s governing Letters of Credits has
worked well for many years and that these changes will clarify and impr."/e

the existing law.

WE OPPOSE the Proposed Amendments to HB178 dated April 25, 1997 and May 02,

1997. HB178 revision to UCC does coincile with the UCP 500, International
Chamber of Commerce Uniform Customs and Practice for Letters of Credit
operations. However, the proposed amendments deviates from the Uniform

Customs and Practice and would cause confusion.

We do not believe that the Proposed Amendments will improve Letter of Credit
transactions for banks, but would rather cause more concern. One of our
concerns is that not enough time is given to the Issuers to review
documents; authenticating the 1issuance of Letters of Credits; Letters of
Credits should only be assigned outside of the Letter of Credit transactions
(for the sake of uniformity, we use "transferable” rather than other words
such as "assignable"); if there are discrepancies, how 1is an impartial third
party defined; and it 1is confusing that the proposed amendment mingles

Letters of Credits with Pawnbroker Loans.

To conclude, we recommend that House Bill 178 as presented by the Uniform
Commercial Code Commission be approved and the Proposed Amendments be

rejected.

Should you have any questions or need further clarification, please contact
Ms. Melody Little at (907) 265-2938, or myself at (907) 265-2788.

Sincerely,

Seung H. Choi
Vice President & Manager
International Banking Dept.

mil

y:worddocs\HRI179.doc: Alaska's Most Convenient Dank
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ALASKA STATE LEGISLATURE

House of Representatives

INTERIM:

COMMITTEE MEMBERS:
716 WEST 4TH AVENUE, SUITE 640

REPRESENTATIVE NORMAN ROKEBERG, CHAIRMAN ANCHORAGE. AK 99501
REPRESENTATIVE JOHN COWDERY, VICE CHAIRMAN PHONE: (907)258-8191
REPRESENTATIVE BILL HUDSON FAX: (907)253-2916
REPRESENTATIVE JOE RYAN
REPRESENTATIVE JERRY SANDERS SESSION:
REPRESENTATIVE TOM BRICE STATE CAPITOL ROOM 24
REPRESENTATIVE GENE KUBINA JUNEAU, AK 99801-1182
COMMITTEE HEARING ROOM 17 STATE CAPITOL PHONE: (907) 465-1954

FAX: (907) 465-2040

Labor and Commerce Committee

MEMORANDUM

TO: Senator Loren Leman, Chairman
Senate Labor & Commerce Committee

FROM: Representative Norman Rokeberg, Chairman
House Labor & Commerce Committee

DATE: February 17, 1998

SUBJECT: Hearing Request for HB 178 - Uniform Commercial Code: Letters of Credit

[ would like to request a Senate Labor & Commerce hearing for HB 178, Uniform Commercial
Code: Letters of Credit. The bill was introduced by the committee at the request of Alaska'’s

Model Law Commissioners.

This bill makes changes to our law incorporating revisions that the National Conference of
Commissioners identified as necessary to avoid litigation. HB 178 proposes to revise and
bring up-to-date our statutes to reflect the changes in technology, language and commercial
practices that have occurred since the original Uniform Commercial Code was enacted years
ago. The proposed changes have been adopted by 49 other states and the District of

Columbia.

Mr. Art Peterson of Juneau and Mr. Jerry Weaver, President of the Alaska Bankers
Association have made themselves available to testify on this bil. Mr. Weaver can be reached
at the National Bank of Alaska in Anchorage at 265-2960 and Mr. Peterson at 586-4000.

HB 178 had three hearings in House Labor & Commerce Committee and received no
testimony opposing the changes. The Alaska Bankers Association is on record as supporting

this legislation.

Attached is the backup information that was provided to our committee.

Thank you for your consideration.
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February 10,1998

The Honorable Loren Leman, Chair
Senate Labor and Commerce Committee
Alaska State Legislature

Room 113, State Capitol

Juneau, Alaska 99801-1182

Re:  HB 178, Uniform Commercial Code, Revision of
Article 5 (Letters of Credit)

Dear Senator Leman:

| understand that HB 178 has been referred to your committee, and | urge you to
schedule an early hearing on it

This hill presents the revision of Article 5 of the Uniform Commercial Code (UCC)
promulgated by the National Conference of Commissioners on Uniform State Laws
(NCCUSL), the same body that produced the entire UCC a few decades ago.

The basic purpose of this revision is to update the law governing the $200 billion
U.S. letter-of-credit industry. All 50 states and Puerto Rico, Guam, and the District of
Columbia have adopted the UCC, including Article 5. Itis now necessary for Article 5 to
be revised, to recognize changes in technology and in commercial practices, so as to
avoid litigation over the increasin? number of issues that are no Ion?er adequately dealt
with in the decades-old current law. One of the main features of this revision is the
simplification of Article 5. Another is its express recognition of the Uniform Customs and
Practices for Documentary Credits, a body of material that is used in connection with
most international letters of credit. The revised article continues to provide rules that can
be waived or modified by agreement between the parties.

As the NCCUSL points out, since the 1950's, when this article was originally
promulgated, "the practices and technologies employed with letters of credit have
changed substantially, including the use of electronic and computer technology. Litigation
has increased as the volume of credits and the uncertainties of the law have stimulated

controversies.”



Senator Loren Leman Page 2
February 10,1998

Itis anticipated that all jurisdictions will soon enact this revision of Article 5. Alaska
will be at a severe disadvantage ifits law does not keep pace with this development.

| would he happy to provide any additional information that you may need.
However, in Alaska's uniform laws delegation, Commissioner Jerry Kurtz is the one with
the most expertise in this area. He can be reached in Anchorage at 276-6100.

Thank you for considering this bill. | strongly urge a "Do Pass™ recommendation
from your committee.

Yours trulv,

Arthur H. Peterson
Uniform Law Commissioner for Alaska

cc. . representative Norman Rokeberg, Chair
House Labor & Commerce Committee

Rest of Alaska's ULC Delegation:
Deborah E. Behr

W. Grant Callow

Tamara Brandt Cook

L.S. (Jerry) Kurtz, Jr.

Jay A. Rabinowitz

AHP:ph



WHY STATES SHOULD ADOPT
UCC ARTICLE 5- LETTERS OF CREDIT

The revision to Article 5 of the Uniform Commercial Code - Letters of Credit —
updates the law governing the $200 billion U.S. letter of credit industry. Banks, and
occasionally other persons, issue letters of credit to better assure payment to a third party
by a customer up to a stated amount, for a stated period of time. Half of all exports outside
the U.S. are financed by letters of credit.

Since the 19690s when this article was originally promulgated, the practices and
technologies employed with letters of credit have changed substantially, including the use of
electronic and computer technology. Litigation has increased as the volume of credits and
the uncertainties of the law have stimulated controversies. Thus revision to UCCS5 is both

appropriate and timely.
There are a number of reasons why every state should adopt revised UCC Article 5

)

LETTERS OF CREDIT ARE IMPORTANT — Letters of credit are very
important in international trade. It has become a common method of
guaranteeing and obtaining payment. The use of letters of credit has
increased in recent years as foreign trade has expanded and increased. The
law which regulates letters of credit — UCC Article 5 — is obviously an
important component to expansion of foreign trade.

UCC5 RECOGNIZES THE UCP 500 - UCCS5 recognizes the Uniform
Customs and Practices for Documentary Credits (UCP 500), which is used in
most international letters of credit. The UCP 500was promulgated by the
International Chamber of Commerce and provides operational rules and
standards that have international acceptance.

STANDARDS OF PRACTICE ARE RECOGNIZED - Revised UCC5
specifically includes the most commonly used standards of practice. The
revision coordinates with current standards of practice by including: deferred
payment obligations, reasonable time to examine documents, preclusion, and
the return of documents.



WHAT:

WHY:

WHEN:

HOW:

WHO:

UCC ARTICLE 5- LETTERS OF CREDIT

Modernizes and clarifies our country’s principal law dealing with letters of
credit.

Our present law was drafted almost 40 years ago. It is outmoded and no
longer reflects commercial practice.

New legal issues have developed which are resolved by the new law.

Revised Article 5 also conforms our law with international law and practice,
which facilitates international trade.

Finally, the use of letters of credit has expanded enormously in the past
decade or two. They are now used in many large domestic commercial

transactions.

Now.

Revised Article 5 has been approved by the American Law Institute and the
National Conference of Commissioners on Uniform State Laws.

American Bar Association approval is anticipated in due course.
The final text of revised Article 5is available now.

Introduction is anticipated this year or next year in about 20 states, including
major money center states such as New York, California and lllinois.

States which do noi adopt revised Article Swill find themselves behind the
rest of the country and the rest of the world.

Drafted with the active participation of advisors from national and
international businesses, banks, bar associations and government agencies.

Professor James J. White, co-author of the White & Summers treatise on the
Uniform Commercial Code, was the reporter.
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WHY STATES SHOULD ADOPT
UCC ARTICLE 5- LETTERS OF CREDIT

The revision to Article 5 of the Uniform Commercial Code — Letters of Credit —
updates the law governing the $200 billion U.S. letter of credit industry. Banks, and
occasionally other persons, issue letters of credit to better assure payment to a third party
by a customer up to a stated amount, for a stated period of time. Half of all exports outside
the U.S. are financed by letters of credit.

Since the 19905 when this article was originally promulgated, the practices and
technologies employed with letters of credit have changed substantially, including the use of
electronic and computer technology. Litigation has increased as the volume of credits and
the uncertainties of the law have stimulated controversies. Thus revision to UCCS5 is both

appropriate and timely.
There are a number of reasons why every state should adopt revised UCC Article 5

4

LETTERS OF CREDIT ARE IMPORTANT — Letters of credit are very
important in international trade. It has become a common method of
guaranteeing and obtaining payment. The use of letters of credit has
increased in recent years as foreign trade has expanded and increased. The
law which regulates letters of credit - UCC Article 5 — is obviously an
important component to expansion of foreign trade.

UCC5 RECOGNIZES THE UCP 500 - UCC5 recognizes the Uniform
Customs and Practices for Documentary Credits (UCP 500), which is used in
most international letters of credit. The UCP 500 was promulgated by the
International Chamber of Commerce and provides operational rules and
standards that have international acceptance.

STANDARDS OF PRACTICE ARE RECOGNIZED - Revised UCC5
specifically includes the most commonly used standards of practice. The
revision coordinates with current standards of practice by including: deferred
payment obligations, reasonable time to examine documents, preclusion, and
the return of documents.



UCC5 ISMODERNIZED - Original UCC5 in many ways is out of touch with
current practice and major gaps cause unnecessary litigation. The revised
UCC5 authorizes the use of electronic technology; expressly permits deferred
payment letters of credit and two-party letters of credit; provides rules for
unstated expiration dates and "perpetual” letters of credit; and conforms to
existing practice for assignment of proceeds.

UNIFORMITY — It is important that U.S. law regarding letters of credit be
in accord with international rules and practices, but since letters of credit are
a major instrument in domestic transactions as well, both international and
domestic trade requires uniformity of law. These rules should be consistent
within the United States.

CONCLUSION — The revised UCC Article 5 is a significant improvement
over current provisions, and will lessen litigation, clarify matters which had
been disputed, and encourage sound practices, promoting international trade.
For all of these reasons, UCC5 should be adopted by all states as soon as

possible.
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States which do not adopt revised Article Swill find themselves behind the
rest of the country and the rest of the world.

Drafted with the active participation of advisors from national and
international businesses, banks, bar associations and government agencies.

Professor James J. White, co-author of the White & Summers treatise on the
Uniform Commercial Code, was the reporter.
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UNIFORM COMMERCIAL CODE
REVISED ARTICLE 5. LETTERS OF CREDIT

-A SUMMARY -

A Tetter ofcredit" isan instrument thatparticipates in the payment system along with
drafts, checks, electronic fund transfers, and money. But it expresses a unique creditor-
debtor relationship that distinguishes itfrom the other methods of payment thatare codified
under the Uniform Commercial Code, and has distinct uses in the extension of credit not
shared with other kinds of payment. It is specifically defined in Revised Article 5 as an
undertaking by an "issuer" of the credit to a "beneficiary," the individual who gets paid, on
behalf of an "applicant,” the individual to whom credit is extended by the "issuer." As
defined, payment requires the presentation of a document, usually a draft on behalf of the

beneficiary to the issuer.

Commonly, the issuer is (but not necessarily) a bank or similar financial institution.
Commonly, the apph'cant is a customer of that bank, and the beneficiary is somebody with
whom the applicant is doing business and who wants assurance that he or she will be paid.

A typical example of a letter of credit involves an American company intending to
buy goods from a European manufacturer. The European manufacturer is willing to do
business providing that it has assurances of payment for the goods that are to he purchased.
The American company applies to its bank, with which it has accounts and lines of credit,
for a letter of credit. The bank issues a document that isin actual letter form. In that letter
it guarantees to the manufacturer that it will pay money up to a certain amount, upon
receipt of an appropriate document, usually a draft, on behalf of the manufacturer. The
letter contains any other documentary conditions agreed upon.

The applicant then takes the letter to the manufacturer while negotiating the
purchase of the goods. The letter provides guarantee of payment, facilitating the
transaction. At the appropriate time in the transaction, the manufacturer is paid upon
presentation of tiie draft to the bank. Then the bank debits the appropriate account of the
American company or establishes whatever creditor-debtor relationship is contemplated
between it and the American company. Ultimately the bank is paid.
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But Revised Article 5 leaves larger room for the evolution of business practices.
Revised Article 5 does not change this basic orientation of the original drafters, except it

considerably simplifies the rules.

For example, original Article 5 has rules for "notation credits' which are defined as
credits that are payable only upon a notation of the amount of the payment on the actual
letter. Honor of the draft or demand for payment requires the notation. This concept is
not continued in Revised Article 5 It is one of those formal requirements with legal effect
that results in dishonor of otherwise perfectly presented drafts or documents, impeding

legitimate transactions.

Original Article 5 permits beneficiaries to use portions of a credit unless otherwise
specified. Revised Article 5 simply leaves the issue to existing standards of practice. This
is another example of simplification in the Revised Article 5

The primary reason for such simplifications is the specific inclusion of standards of
prac.ice in Revised Article 5 It provides that "An issuer shall observe standard practice of
financial institutions that regularly issue letters of credit. Determination of the issuer’s
observance of that standard practice is a matter of interpretation for the court." The
original Article 5 assumes that standards of practice are assumable as a matter of contract
between the parties to a letter of credit. In Revised Article 5 the standards apply unless

the contract otherwise specifies.

Standards of practice for letters of credit are very well formalized. First and foremost
are the Uniform Customs and Practices for Documentary' Credits (UCP), I.C.C. Pjblication
No. 500, which are promulgated by the International Chamber of Commerce. The UCP is
updated on a decadal basis, and is much relied upon in international trade as a common
language of letter of credit transactions. The simplification in revised Article 5 suggests a
clear recognition of the UCP as the source for many of the formal requirements and details
of letters of credit. This permits business practices to govern the evolution of letters of
credit within the aforementioned basic framework that Article 5 intends to provide.

Since almost the entirety of Article 5 in revised or original form is variable by
agreement, specific provisions of the UCP may also become part of the agreement between

the parties, or its provisions may be waived by agreement as well.

Between the expanded reliance upon existing standards of business practices as a default
rule in Revised Article 5and the ordinary ability to vary the default rules in Revised Article
5 people and institutions are given maximum flexibility in the tailoring of their relationships

under letters of credit.

The standard of practice provision in Revised Article 5 is undoubtedly the most
significant part of these revisions. There are some other significant changes, however.
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UNIFORM COMMERCIAL CODE
REVISED ARTICLE 5. LETTERS OF CREDIT

-A SUMMARY -

A "letter of credit" is an instrument that participates in the payment systemalong with
drafts, checks, electronic fund transfers, and money. But it expresses a unique creditor-
debtor relationship that distinguishes it from the other methods of payment that are codified
under the Uniform Commercial Code, and has distinct uses in the extension of credit not
shared with other kinds of payment. It is specifically defined in Revised Article 5 as an
undertaking by an "issuer" of the credit to a "beneficiary,” the individual who gets paid, on
behalf of an "applicant,” the individual to whom credit is extended by the “issuer." Ac
defined, payment requires the presentation of a document, usually a draft on behalf of the

beneficiary to the issuer.

Commonly, the issuer is (but not necessarily) a bank or similar financial institution.
Commonly, the applicant is a customer of that bank, and the beneficiary is somebody with
whom the applicant is doing business and who wants assurance that he or she will be paid.

A typical example of a letter of credit involves an American company intending to
buy goods from a European manufacturer. The European manufacturer is willing to do

business providing that it has assurances of payment for the goods that are to be purchased.
The American company applies to its bank, with which it has accounts and lines of credit,
for a letter of credit. The bank issues a document that is in actual letter form. In that letter
It guarantees to the manufacturer that it will pay money up to a certain amount, upon
receipt of an appropriate document, usually a draft, on behalf of the manufacturer. The
letter contains any other documentary conditions agreed upon.

The applicant then takes the letter to the manufacturer while negotiating the
purchase of the goods. The letter provides guarantee of payment, facilitating the
transaction. At the appropriate time in the transaction, the manufacturer is paid upon
presentation of the draft to the bank. Then the bank debits the appropriate account of the
American company or establishes whatever creditor-debtor relationship is contemplated
between it and the American company. Ultimately the bank is paid.



It is possible that there will be other parties to the transaction recognized by tew.
There may be a "confirmer" on the letter. The confirmer may be another institution or
individual obligated to pay on the letter when the appropriate document is presented by the
beneficiary. In the example, to facilitate payment, the American bank engages a European
bank as a confirmer so the foreign manufacturer will actually present the required draft for
payment to the foreign bank. A confirmer is always liable on a letter of credit.

There may also be an "advisor" on a letter of credit. The advisor is a third party who
facilitates the transaction by advising the beneficiary either directly or through another
advisor that the letter of credit has been issued, confirmed, or amended. Institutions or
individuals acting as advisors give beneficiaries an added assurance that a letter of credit is
valid. In the example, the American bank can employ the services of another foreign bank
to notify the foreign manufacturer ,that the letter of credit has been issued in the name of
the manufacturer. An advisor does not have direct liability on the letter of credit.

The letter of credit is of particular importance in international trade. With different
payment systens in different countries, different laws governing fundamental transactions,
business deals that must be transacted between strangers who are domiciled in different
countries and who speak different languages, the letter of credit has become a common and
accepted method of guaranteeing and obtaining payment. The foreign company has the
comfort of the credit of the large, well-known financial institution when doing business with

the domestic company.

The expansion of foreign trade is partly responsible for the large increase in the use
of letters of credit in the United States. But there are other factors that have increased the
use. Letters of credit generally are either ordinary commercial credits or standby letters of
credit. The transaction used to illustrate typical use above involves an ordinary commercial
credit. Standby letters of credit are used to back-up other primary creditor-debtor
relationships, and in that sense are widely used in financing real estate development. What
kind of large increase in use has occurred in the United States? In 1980 there were an
estimated one-half billion dollars in outstanding credits. In 1989, the figure was $200 billion.
Thus the need to revise Uniform Commercial Code Article 5- Letters of Credit. That job

IS now complete.

The basic scheme of Article 5does not change in the revision. The drafters’ original
intent was to provide a theoretical framework which would accommodate business practices
however they would evolve. Original Article Sdefines the letter of credit and key terms, sets
rules for establishing a letter of credit, provides some very basic rules prescribing the
obligations of parties to a letter, including the obligations of confirmers and advisors, and
establishes basic remedies for breach of these obligations. Revised Article 5 continues these

objectives.
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But Revised Article 5 leaves larger room for the evolution of business practices.
Revised Article 5 does not change this basic orientation of the original drafters, except it

considerably simplifies the rules.

For example, original Article 5 has rules for "notation credits' which are defined as
credits that are payable only upon a notation of the amount of the payment on the actual

letter. Honor of the draft or demand for payment requires the notation. This concept is
not continued in Revised Article 5 It is one of those formal requirements with legal effect

that results in dishonor of otherwise perfectly presented drafts or documents, impeding
legitimate transactions.

Original Article 5 permits beneficiaries to use portions of a credit unless otherwise
specified. Revised Article 5 simply leaves the issue to existing standards of practice. This
Is another example of simplification in the Reviseu Article 5

The primary reason for such simplifications is the specific inclusion of standards of
practice in Revised Article 5 It provides that "An issuer shall observe standard practice of
financial institutions that regularly issue letters of credit. Determination of the issuer's
observance of that standard practice is a matter of interpretation for the court” The
original Article 5 assumes that standards of practice are assumable as a matter of contract
between the parties to a letter of credit. In Revised. Article 5 the standards apply unless

the contract otherwise specifies.

Standards of practice for letters of credit are very well formalized. First and foremost
are the Uniform Customs and Practices for Documentary Credits (UCP), I.C.C. Publication
No. 500, which are promulgated by the International Chamber of Commerce. The UCP is
updated on a decadal basis, and is much relied upon in international trade as a common
language of letter of credit transactions. The simplification in revised Article 5suggests a
clear recognition of the UCP as the source for many of the formal requirements and details
of letters of credit. This permits business practices to govern the evolution of letters of
credit within the aforementioned basic framework that Article 5 intends to provide.

Since almost the entirety of Article 5 in revised or original form is variable by
agreement, specific provisions of the UCP may also become part of the agreement between

the parties, or its provisions may be waived by agreement as well.
Between the expanded reliance upon existing standards of business practices as a default

rule in Revised Article 5and the ordinary ability to vary the default rules in Revised Article
5 people and institutions are given maximum flexibility in the tailoring of their relationships

under letters of credit.

The standard of practice provision in Revised Article 5 is undoubtedly the most
significant part of these revisions. There are some other significant changes, however.
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One of the stated purposes for these revisions is to update Article 5 for the age of
electronic communications. (This is an important objective with almost all the revisions and
amendments to the Uniform Commercial Code in the decades of the 1980s and 1990s)
Original Article S'sstatute of fraud requirements - calling for writings for enforcement - are
abolished. Under Revised Article 5 "A letter of credit, confirmation, advice, transfer,
amendment, or cancellation may be issued in any form that is a record and is authenticated
(1) by a signature or (ii) in accordance with the agreement of the parties or the standard

practice ..."

The way to interpret this language is, simply, to say that a written document is no
longer absolutely necessary to establish the existence of a valid letter of credit or of any
other associated obligation. All that is required is an authenticated "record.” A properly

preserved computer record will suffice.

Another of the important changes concems fraud and forgely in presentation for
payment. As noted above, a letter of credit requires the presentation of a document,
commonly a draft, for payment. What if the draft is fraudulent in some aspect or is forged?
What is the issuer required to do? In certain instances under original Article 5, the issuer
Is required to honor such a draft, and in other cases may honor the draft. The issuer is not
required under original Article 5 to police the process by which payment is obtained.
However, in those situations in which the issuer has the discretion to honor the draft, the
customer may petition the appropriate court to enjoin honoring the draft.

Original Article 5 uses the terminology of fraud in the transaction, and provides no
guidelines with respect to which a court may consider the level of fraud that triggers the
issuance of an injunction. In Revised Article 5 the terminology of fraud in the transaction
is eliminated. A fraud that affects an injunction must be a "material" fraud. Further,
Revised Article 5 establishes standards that the court must apply in determining whether to
enjoin the issuer from honoring the draft. Included are factors of prohibition of injunction
by other law, adverse effect upon the beneficiary, and availability of a remedy for fraud or
forgery against the responsible individual or institution.

The remedies against an issuer for wrongful repudiation or dishonor of a letter of
credit become more consistent under Revised Article 5for letter of credit transactions. An
issuer is bound to honor a proper documentary presentation. Repudiation occurs when the
issuer communicates that a presentation will not be honored. A dishonor occurs when the
Issuer does not pay when the appropriate document is presented. Like any other legal
obligation, the issuer is liable for wrongful repudiation or dishonor.
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In original Article 5 the injured party can obtain the amount of the dis”nored
document plus incidental damages less the amount realized on the underlying transaction.
If goods or documents of value as a result of the transaction are not sold to cover the losses,

the issuer is entitled to them upon payment of judgment.

In Revised Article 5 the beneficiary or appropriate nominee is entitled to "the
amount that is the subject of the dishonor or repudiation.” If the obligation is not for
payment of money, the injured party may have specific performance in lieu of damages, at
the option of the injured person. Incidental damages are allowed, but not consequential
damages. There is no obligation to cover the losses. If there is cover, the savings must be

deducted from the recovered damages.

The applicant has a remedy for damages "resulting from breach," including incidental
but not consequential damages. A breach by a confirmer or advisor gives rise to actual
damages plus incidentals. Interest is due for any damages from the date of breach or
dishonor. The prevailing party has a right to attorney’s fees. There is a specific authority
for prior agreement to liquidate damages. These provisions vastly improve and make more
specific, the remedies available under Article 5

A subject not specifically addressed in original Article 5is the subject of subrogation
of one party to ancther party to a letter of credit, upon payment of the other party’s
obligations. Subrogation rights are available by contract under original Article 5 The courts
have not agreed upon their availability, otherwise, giving rise to confusion in the law.

Revised Article 5 provides specific rules. For example, if the issuer pays the
beneficiary, the issuer is subrogated to the rights of the beneficiary and the applicant to the
same extent as if the issuer were a secondary obligor of the underlying obligation.
Subrogation rights do not arise until there has been an actual payment to the party whose

rights are subrogated.

Subrogation puts the person with the subrogation right in the shoes of the personwho
benefitted by the payment that triggers the subrogation right. Subrogation rights balance
equities between parties in complex transactions like letters of credit. Revised Article 5
solves the judicial quandary under original Article 5 as to whether automatic rights of

subrogation exist.

It is not paossible to list entirely in a short summary all of the problems under original
Article 5that are solved in Revised Article 5 For example, it was not clear under original
Article 5 whether a letter of credit had to be a documentary letter of credit. It is not
entirely clear under original Article 5that a letter of credit is different from a guarantee.

Revised Article 5 erases these ambiguities.

cow *
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Letters of credit are an important part of the credit granting and payment system,
and the commercial law. Revised Article 5 should carry letters of credit into the 2ist
Century with the clarity and flexibility necessary for successful governance of letter of credit
transactions. All states should act to adopt these important revisions as soon as paossible.

Founded in 1892, the National Conference o f Commissioners on Uniform State Laws is a confederation o fstate
commissioners on uniform laws. Its membership comprises 300 practicing lawyers, judges, and law professors
wiu> are appointed by each o fthe 50 States, the District of Columbia, the Commonwealth o f Puerto Rico and
the US. Virgin Islands to draft uniform and model state laws and work toward their enactment.



PURPOSE:

ORIGIN:

STATE

A Few Facts About
UCC ARTICLE 5- LETTERS OF CREDIT

Letters of Credit are used to obtain payment as a backup to other kinds of
credit extension; they are very important in international trade. In the
revisions there is explicit recognition of standards of practice, so that standards
such as the Uniform Customs and Practices for Documentary Credits can
govern many of the particulars of letters of credit. Prior ambiguities with the
concept of fraud in the transaction are clarified. Damages for a dishonored
or repudiated letter of credit are limited to amount of the document plus
incidental damages. Consequential damages are not permitted. Cover is not
required to obtain damages. There are clear subrogation rights for any party
who pays on a letter on behalf of another. Article 5 becomes much simpler
and less detailed because of the explicit reliance upon standards of practice.
Article 5 continues to provide rules that can be waived or modified by

agreement between the parties.

Completed by the Uniform Law Commissioners, in conjunction with the
American Law Institute, in 1995.

ADOPTIONS:

1996

INTRODUCTIONS: Indiana Nebraska

Massachusetts West Virginia
Missouri

For any further information about UCC Article 5, Letters of Credit, please contact
John McCabe or Katie Robinson at 312-915-0195.

(1151%)
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM March 13, 1997

SUBJECT Sectional summary of HB 178 relating to letters of credit (Work

Order 20-LS0644\A)
T0:
FROM: Theresa Bannister

Legislative Counsel

You have requested a sectional summary of the above-described bill.

As apreliminary matter, note that a sectional summary of abill should not be considered an
authoritative interpretation ofthe bill. The introductory remarks and the other descriptions
of the sections necessarily contain some generalizations and simplifications. As a result,
please keep in mind that the bill itself is the best statement of its contents.

Basic description: definitions used in summary. In general, a letter of credit is an
agreement by a bank or other person made at the request o f a customer that the bank or other
person will honor demands for payment (or a demand for delivery of an item of value) when
the conditions in the letter of credit are met. As an example, a letter of credit may be used
when a bank customer wants to buy some merchandise, but the manufacturer won't ship
without assurance of payment. The bank issues a letter of credit and is the "issuer.” The
customer requesting the letter of credit is the “applicant.” The manufacturer (or other person

who will be paid) is the "beneficiary."

To obtain the payment or delivery, the beneficiary must present the required documents.

This is referred to as a "presentation” of the documents or "presenting” the documents.
When the bank pays or delivers the item to the manufacturer, the bank "honors™ the letter of
credit. If the bank doesn't pay or deliver upon presentation of the documents, the bank

"dishonors" the letter of credit.

If the bank authorizes another person to make the payment or deliver under a letter of credit,
that person is a "nominated person." |f the nominated person also undertakes to honor a

letter of credit, that person is a ""confirmer."



