
A U i i O l S J l  A J i U A S l j J A l U K J l  U U M I J . l A r . i l  r  A A . u a  1 ^ ^ / “ 1 ^ ^ 0  o o / z

9289 HOUSE LABOR & COMMERCE



January 27, 1997

Dear Representative Hudson:

On behalf o f the Alaska Seafood Marketing Institute, I extend to you our best wishes for a 
productive 20th session. We hope you enjoy the Alaska seafood samples enclosed, and 
that you take a few minutes to read the information provided to you about ASMI and the 
Alaska seafood industry.

The successful marketing o f Alaska seafood in the United States is crucial to the economy 
o f this state. The harvesting and processing of seafood is the number one private employer 
in Alaska, and contributes approximately SI.3 billion to the Alaska economy each year.
Not only do the state’ s small coastal communities benefit from seafood harvesting and 
processing, but it is also a $100 million industry in Anchorage. In addition to harvesting, 
processing, transportation and agency support, Anchorage is home to more fishers than 
any other area in the state.

The seafood industry (harvester and shore-based processor assessments) supports ASMI’s 
marketing in the United States. Last year, the harvesters contributed $4.8 million and the 
processors contributed $3.2 million. ASMI’s overseas marketing is funded by a federal 
grant o f $3.9 million from the federal government. This grant was leveraged by a General 
Fund cash match from the state. A fact sheet on our export program is enclosed for your 
information, and we’ve also included a copy of MarketLine, which is our version o f ASMI 
101. We hope you’ ll find both helpful in understanding our relationship with the state.

As the newly appointed chairman, I look forward to meeting you. Again, best wishes for a 
productive session. Please call me or Art Scheuneniann, ASMI’s Executive Director, if  
you have any questions about our marketing programs or ASMI itself.

cc: ASMI Board
Art Scheunemann, Executive Director

Alaska Seafood Marketing Institute 
1111 West 8lh Street, Room 100 

Juneau, Alaska 99801 -1895 
Tel: (907) 465-5560 

In Alaska: 1-800-478-2903 
Fax: (907) 465-5572
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L A K E  A N D  P E N I N S U L A  A I R L I N E S

February 17, 1997

House Special Committee on Fisheries 
ATTN: Sponsor Representative Bill Hudson

Re: House Bill 73-1% renewal to 2003 
Dear Rep. Hudson:

As a fisherman in Bristol Bay for the last 30 years and with all of our immediate and extended family involved in both the salmon fishery and herring fishery, I (we) have 
real concern regarding our future.

I .ike any other industry we must market aggressively i f  we are to protect the Alaska 
industry from encroachment by every other protein source, especially farmed salmon.

Marketing is mostly a long term effort and results come only as we are consistent 
and aggressive, industry wide, in presenting our produces.

Over the last three years ASMI has become an exceptional organization in the marketing arena. ASMI has a marketing plan and works the plan very aggressively.
On behalf of the many members of my family who are fishers in Bristol Bay and on 

behalf of many fishers in the "Lake Country” who may never contact you, I urge you to 
support H.B. #73. Please allow us as an industry to do what the Legislature must 
eventually expect of every other industry in the state. Assess ourselves 1% to market and 
promote the well bc;ng of the Alaska Seafood Industry.

Thank you for your consideration of my voice vote.
Sincerely

David Wilder

3323 0>y Cicek • Poit Aliwoifh, Alcsko 92653 • Phone/hrr (9 07 ) 7 8 1-2226
78*1
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‘ C E C E L I A  A .  A N G A S A N  

P . O . ,  B O X  1 3 8 9  

D I L L I N G H A M ,  A L A S K A  9 9 5 7 6  

P H O N E  ( 9 0 7 )  8 4 2 - 5 5 0 3  

F A X  ( 9 0 7 )  8 4 2 - 1 5 3 8

F e b r u a r y  1 8 ,  1 9 9 7

R e p r e s e n t a t i v e  B i l l  H u d s o n  

H O U S E  O F  R E P R E S E N T A T I V E S  

J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  R e p r e s e n t a t i v e  H u d s o n :

M y  n a m e  i s  C e c e l i a  A .  A n g a s a n ,  A S M I  B o a r d  M e m b e r .  I  f i r s t  b e c a m e  

i n v o l v e d  w i t h  A S M I  i n  t h e  ' 8 0 ' s  a s  a  C a n n e d  S a l m o n  C o m m i t t e e  

M e m b e r ,  a n d  l a t e r  w a s  a p p o i n t e d  t o  t h e  B o a r d .

I  h a v e  w a t c h e d  w i t h  g r e a t  a n x i e t y  w h a t  i s  h a p p e n i n g  t o  t h e  s a l m o n  

i n d u s t r y  a n d  t h e  f r u s t r a t i o n  o f  g e t t i n g  a p p r o p r i a t e  f u n d s  t o  m a r k e t  

o u r  w i l d  s a l m o n  w i t h  d i r e c t  c o m p e t i t i o n  o f  f a n n e d  s a l m o n .

I  h a v e  s o m e  g r e a t  c o n c e r n s  a b o u t  h o w  o u r  S t a t e  G o v e r n m e n t  v i e w s  t h e  

s a l m o n  i n d u s t r y  a n d  w h y  i t  s e e m s  t o  p u t  i t  o n  t h e  b a c k  b u r n e r  o f  

p r i o r i t i e s .

I ' d  l i k e  t o  s h a r e  a n  e x p e r i e n c e  I  h a d  w h e n  I  w a s  i n  J u n e a u  l a s t  

y e a r  f o r  a n  A S M I  m e e t i n g .  I  m o t  a  m a n  i n  t h e  l o u n g e  w h o  w a s  w i t h  

a  l a r g e  o i l  g r o u p  c o m i n g  t o  J u n e a u  t o  l o b b y  t h e i r  c a u s e ,  a n d  w h a t  

h e  s a i d ,  w a s  " i t s  a  p i e c e  o f  c a k e ,  y o u  j u s t  h a v e  t o  h a v e  t h e  r i g h t  

c o n n e c t i o n s  p o l i t i c a l l y , "  I  s a t  t h e r e  a n d  t h o u g h t  a b o u t  t h i s  f o r  

a  l o n g  t i m e ,  a n d  a s k e d  m y s e l f  w h a t  d o e s  A S M I ,  f i s h e r m e n ,  p r o c e s s o r s  

a n d  A l a s k a n  w o r k e r s  n e e d  t o  d o  t o  w a k e  u p  t h e  l e g i s l a t u r e  t o  t h e  

f a c t  t h a t  w e  h a v e  a n d  a r e  l o s i n g  g r o u n d  i n  g e t t i n g  o u r  s a l m o n  t o  

t h e  d o m e s t i c  a n d  f o r e i g n  m a r k e t s  w i t h  l i t t l e  o r  n o  m o n e y  t o  

p r o p e r l y  a d v e r t i s e  o u r  p r o d u c t  e f f e c t i v e l y ?

T h e  1 %  t h a t  i s  t a k e n  f r o m  t h e  f i s h e r m e n  t o  h e l p  a d v e r t i s e  o u r  

s a l m o n  i n  t h e  d o m e s t i c  m a r k e t  h a s  b e e n  a  g r e a t  h e l p ,  b u t  t h a t  i s  

s t i l l  n o t  e n o u g h .  T h e  b e e f ,  p o u l t r y ,  a n d  o t h e r  c o m m o d i t i e s  i n  t h e  

U . S .  g e t  s u c h  a  l a r g e  s u m  o f  m o n e y  t o  m a r k e t  t h e i r  p r o d u c t ,  a n d  t h e  

r e s u l t s  t e l l  t h e  s t o r y .

I  w o u l d  l i k e  t o  a s k  t h a t  y o u  s u p p o r t  H o u s e  B i l l  7 3  f o r  a n o t h e r  5  

y e a r s .  F u r t h e r  I  w o u l d  l i k e  t o  a s k  y o u  t o  c o n s i d e r  a  B i l l  t o  h a v e  

t h e  S t a t e  o f  A l a s k a  m a t c h  t h e  1 %  t h a t  i s  c u r r e n t l y  b e i n g  t a k e n  f r o m  

F i s h e r m e n  t o  h e l p  A S M I  g e t  t h e  m u c h  n e e d e d  f u n d s  f o r  m a r k e t i n g  i n  

t h e  f o r e i g n  a n d  d o m e s t i c  m a r k e t s .
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A g a i n  I  w o u l d  l i k e  t o  a s k  w h a t  y o u  c a n  d o  t o  e m p h a s i z e  t h e  n e e d  f o r  

m a t c h i n g  f u n d s  f r o m  t h e  S t a t e  t o  i n c r e a s e  t h e  A S M I  B u d g e t .  W h a t  

A S M I  h a s  a c c o m p l i s h e d  w i t h  s u c h  a  s m a l l  b u d g e t  i s  a  m i r a c l e ,  b u t  

m i r a c l e s  d o n ' t  l a s t  f o r e v e r .  T h e  S t a t e  o f  A l a s k a  r e a l l y  n e e d s  t o  

f o c u s  i t s  a t t e n t i o n  o n  w h a t  c a n  b e  d o n e  f o r  t h e  s u r v i v a l  o f  o u r  

f i s h e r i e s .

T h a n k  y o u  f o r  y o u r  d e d i c a t e d  h a r d  w o r k  t h a t  y o u  a r e  d o i n g  i n  J u n e a u  

a n d  y o u r  s u p p o r t  f o r  H o u s e  B i l l  M o .  7 3 .

S i n c e r e l y ,

C e c e l i a  A .  A n g a s a n  

A S M I  B o a r d  M e m b e r
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Representative Hudson 
State Legislator Office 
Juneau, Alaska 
Fax: 4652273

Dear Representative Hudson,

Thank you for submitting House Bill 73, the ASM11% renewal to 2003. 
The renewal this year will save money, time and energy. The salmon 
industry needs the efforts of ASMI.

I am a 20+ year harvester and have not been making much money 
lately but feel without ASMI’s efforts, it would be even less.

Earlier this month at the Salmon Forum it became very obvious that 
ASMI is the only body the industry has in common. Every time there was an 
assignment or a need ASMI was the only entity that people thought of that 
could accomplish the goals. The industry is going through tough times but 
without ASMI we would be crippled!

Thank you again for your support.

Kathy Halgren 
Box 784
Cordova, Alaska 99574-0784



H O U S E  C O M M IT T E E  R E P O R T

FURTHER REFERRALS: (f'Labor and Commerce
Finance

(5)
Date Referred to Committee: January 15, 1997 

Date of Committee Action:.
The HOUSE SPECIAL COMMITTEE ON FISHERIES Committee considered: HB 73
HOUSE BILL NO. 73 SALMON MARKETING ASSESSMENT & ASMI
“ An Act extending the termination dates of the salmon marketing programs of the Alaska Seafood Marketing Institute 
and the salmon marketing assessment; and providing for an effective date.”

recommends it be replaced
with the following committee substitute

[ ] additional referral to_____________
[ j attached amendment^)
A D O P T S ;_________________________

Committee

Letter of Intent
APPROVES PREV IOUS :A TTA CHES  NEW  FISCA L NOTE(s): (Dep0

fiscal note(s) D c e D  [ ] fiscal note(s)

[ ] the same title 
[ j a new title

(Dqx/Du*)

[ J zero fiscal note(s) [ ] zero fiscal note(s)
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H U U 3 E  C O M M I T T E E  R E F O R T
C  ■

Date Referred to Committee: January 31, 1997 FURTHER REFERRALS:

Date of Committee Action: J

The LABOR AND COMMERCE Committee considered: 
HOUSE BILL NO. 101

H B 101

TRUSTS & PROPERTY TRANSFERS IN TRUST
“ An Act relating to certain irrevocable transfers in trust, to the jurisdiction governing a trust, to challenges to trusts 
or property transfers in trust, to the validity of trust interests, and to transfers of certain trust interests; and providing 
for an effective date.”

recommends it be replaced
with the following committee substitute

[  J a d d it io n a l referral t o ___________________
f 1 attached amendment(s)

A D O P T S :_________________________

/ o /  f o p )

Committee

Letter of Intent
A TTA CHES NEW  FISCA L NOTE(s): (Dep<) APPROVES PREVIOUS:
f ] Fiscal note(s)   [ ] fiscal note(s) _________

the same title [ ] a new title

(Dqx/Dlie)

zero fiscal note(s) 0OM; 7)0̂  [ ] zero fiscal note(s)

SIGNING WITH RECOMMENDATIONS
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

F I S C A L  N O T E
BILL NO: HB 101

Revision D ate: 

Title: Trusts & Property Transfers in Trust

D ept. A ffected: R evenue  

_BRU:

C o m p on ent: Child Support Enforcem ent

Child Support Enforcem ent

Sponsor:

Requestor:

R epresentative V ezey

(H) L&C

Expenditures/Revenues:

COMPONENT SERIAL NO. 

(Thousands of Dollars)

111

OPERAL.mG  e x p e n d it u r e s FY 98 FY 99 FY00 FY01 FY 02 FY 03

PERSONAL SERVICES 

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands o f Dollars)

1002 Federal Receipts

1003 GF M a tc h

1004 GF

1005 G F/P rogram  Receipts  

1037 G F /M en ta l H ealth

0.0

0.0 0.0 0.0 0.0 0.0 0.0

O ther

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any  current y e a r (FY97) cost $ 0.0 

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (A ttach  a  sep ara te  p a g e  if necessary)

P repared  by:

Division:

A pproved  by  Commissioner:

Agency:

HBI0IFN.XLS

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution in fo rm at ion  c a l l  th o  G o v e r n o r ' s  Legislative Office

Phone: 269-6801

D ate: January 7. 1997

D ate: January 7. 1997

P a g e of



F I S C A L  N O T E
STATE OF ALASKA
1997 LEGISLATIVE SESSION

BELL NO. HB 101

Revision Date: 
Title:

J_Dept. Affected: Department of Law
Civil Division...relating to certain irrevocable transfers in trust... BRU: 

transfers of certain trust interests...an effective date_____________Component: General Legal Services
Sponsor:
Requester:

Representative Vezey
House Labor and Commerce Committee

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

2087

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: $ 

POSITIONS

0.0

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill will have no fiscal impact for the Department of Law.

Prepared by: 
Division:

Fred Fisher
Administrative Services Division '& n —*

Approved by Commissioner: 
Agency: ______

B;uce M. Botelho, Attorney General
V

Phone:.
Date:.

Date:

465-3672
2/7/97

2/7/97
Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu r tho r  d is t r ib u t io n  in fo rm a t io n ,  call t h e  G o v e r n o r ' s  L egislat ive Office

(Rov 1 0 /9 6 )  9 7 f i sn o .x l s /D B R Pago  1 of  1



1997 LEGISLATIVE SESSION
Revision Date:______________________________________  Department: Commerce and Economic Development
Title: Trusts and Property Transfers in Trust_________ f , BRU: Banking. Securities & Corporations_____
_________________________________________________Component: Banking, Securities & Corporations_____
Sponsor: Rep. Vezey______________________________  ____________________________
Requestor: (H) L&C______________________________ C O M P O N E N T  S E R I A L  N O ._______________ 1233

F I S C A L  N O T E
STATE OF ALASKA BILL NO. HB 101_____________

Expenditures/Revenues_____________  (Thousands o( Dollars)
O P E R A T I N G  E X P E N D I T U R E S FY 98 FY 9y • FY00 FY01 FY 02 

'

FY 03
PERSONAL SERVICES I
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
T O T A L  O P E R A T I N G 0.0 CO 0.0 0.0 0.0 0.0

C A P I T A L  E X P E N D I T U R E S ! 0.0 | 0.0 I 0.0 | 0.0 | 0.0 | 0.0

C H A N G E  IN  R E V E N U E S j 0.0 | 0.0 1 0.0 1 0.0 I o.o I 0.0

F U N D  S O U R C E _________________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA I
Other I
T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY 97) cost: S

P O S I T I O N S

FULL-TIME o I 0 I 0 I 0 0 0
PART-TIME 0 i o I o]_ 0 0 0
TEMPORARY 0 I 0 oT 0 0 0

A N A L Y S I S : (Attach a separate page if necessary)

Prepared by: ■'\̂i(lfsT:rf(irkpathcl<, Direĉ r Phone: 465-2521
Banking. Securities and CorporationsDivision:

Approved by Commissioner: William L. Hensley 
Agency: Commerce and Economic Devel<

Date: _ 

Date: 2 -s-<y*
P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R 'S  L EG ISL A T IV E  O F F IC E

For further distribution information, call the Governor's Legislative Office
Page 1 of 1
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1 5 :1 2 :5 3  PARTICIPANT LIST (ALL PARTICIPANTS)

TCN:70232 SCHEDULED FOR:0 2 /1 0 /9 7  15 :15  TO 17:00  

PUBLIC HEARING HOUSE LABOR & COMMERCE

LOCATION:ANCHORAGE

0 2 /1 0 /9 7  LEGISLATIVE TELECONFERENCE NETWORK SYSTEM

HB 101 

HB 101

DICK

BOB

THWAITES

MANLEY

LTN1150

BY: ANC

FOR:ANC

TESTIFY

TESTIFY

0 2 /1 0 /9 7  LEGISLATIVE TELECONFERENCE NETWORK SYSTEM

1 5 :1 8 :5 9  PARTICIPANT LIST (ALL PARTICIPANTS)

TCN:70232 SCHEDULED FO R :02/10/97 15:15  TO 17:00  

PUBLIC HEARING HOUSE LABOR & COMMERCE

LTN1150 

BY:FBX 

FOR:FBX
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STATE CAPITOL 
JUNEAU. ALASKA 99601-1182 

(907) 485-0701 
FAX-485-2832

C O N C U R  M E S S A G E

March 13, 1 997

MESSAGE TO THE HOUSE

M ADAM  SPE A K E R :

T h e  S e n a te  p a sse d  C S  FOR H O U SE BILL NO. 101 (L&C) with the 
follow ing am endm ent:

S E N A T E  C S  FO R C S  FO R H OUSE BILL NO. 101(JU D )
“An A ct relating to certain irrevocable transfers in trust, to the jurisdiction 
govern ing  a trust, to challenges to trusts or property transfers in trust, to the 
validity o f trust interests, and to  transfers o f certain trust interests: and 
providing for an effective  date."

and returned for consideration .



i
TONY KNOWLES, GOVERNOR

JAN  3 0 1997

D E P T . O F E N V IR O N M E N T A L  C O N SER VAT IO N
Division o f  Air and Water Quality 
410 Willoughby Avenue, Suite 105 
Juneau, Alaska 99801-1795

Director’ s O ffice: (907)465-5260 
Fax: (907)465-5274 

T TY : (907)465-5133

January 28, 1997

Dear Alaskan:

The Department has been requested by Coeur Alaska, Inc. to amend the Water Quality 
Standards, 18 A A C  70, to authorize increased levels o f  Total Dissolved Solids in Sherman 
Creek. Coeur Alaska, Inc. has separately applied for a National Pollution Discharge Elimination 
System permit (NPDES) from the Environmental Protection Agency for authorization to 
discharge mine drainage and industrial wastewater from minerals development at the Kensington 
Mine into Sherman Creek. The Department must certify that the limits in this permit meet State 
water quality standards. Additional information on the basis for the site-specific criteria request 
is contained in the enclosed public notice.

The process for making changes to the Water Quality Standards is through the creation o f  site- 
specific criteria under 18 A A C  70.025. Copies o f  18 A A C  70.025 are available upon request.
The Department has established a public comment period with hearings as described in the 
enclosed public notice. A lso enclosed is a copy o f  the proposed site-specific criteria for Sherman 
Creek. Your comments on the proposed change are welcom ed. Please send them to the address 
on the public notice or give com m ent at the public hearings in Juneau and Haines. These 
hearings will be recorded.

You have received this notice because you are either on the Department's Water Quality 
Standards mailing list or have been involved in the public process for permitting the Kensington 
Mine. I f  you do not wish to remain on the mailing list please contact Renee Stoll at 465-5161 
and ask to have your name removed. I f  you  have questions on this action please contact me at
(907) 465-5257.

Sincerely,

Enclosure



N O T I C E  O F  P R O P O S E D  C H A N G E S  I N  T H E  W A T E R  Q U A L I T Y  R E G U L A T I O N S

O F  T H E  D E P A R T M E N T  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

QUICK SUMMARY

W hat 2s being changed: Water Quality Standards Regulations, 18 AAC 70, to provide site- 
specific criteria for Sherman Creek at the Kensington Mine.

W h o is affected: Users o f  the fresh waters o f  Sherman Creek and adjacent waters o f  Lynn 
Canal.

W h y  w e are proposing changes: The concentration o f  Totai Dissolved Solids (TD S) in 
drainage from the mine adit discharge at the Kensington Mine is higher than the planned 
receiving waters o f  Sherman Creek (which averages about 50 mg/1). The mine developer has 
found, through discussions with users (fishers and others) that a discharge o f  mine drainage to 
fresh water is preferred to a marine discharge into Lynn Canal. The proposed change to ihe 
Water Quality Standards is necessary to accommodate the developer’s mining plan and the 
users' preferred discharge location.

C om m ent Period Ends: March 28, 1997.

C opies o f  Proposed Regulations: Available at DEC's offices statewide, on DEC'S home 
page, or you may call (907) 465-5300 to have a copy mailed to you (a copy is being mailed to 

| all persons on DEC's Water Quality Standards mailing list).
i  *

i
j Y ou r  com m ents may be electronically submitted directly from DEC's home page by selecting 
i "proposed regulations".
i

i D E C  H om e page: Http://www.state.ak.us/dec

N O TIC E  IS G IV E N  that the Department o f  Environmental Conservation (DEC), under the authority o f  
AS 46.03.020, 46.03.050, AS 46.03.070, and 46.03.080 proposes to adopt regulations in Title 18, Chapter 70, o f  
the Alaska Administrative Code (18 A A C  70) dealing with the state water quality standards, to implement 
AS 46.03.070 and 46.03.080 as follows:

DEC has received a request under 18 A A C  70.025 from Coeur Alaska, Inc. (“ Coeur” ) to establish site-specific 
criteria for Sherman Creek, at the Kensington mine 45 miles north o f  Juneau, Alaska, for Total D issolved Solids 
(TDS) for the follow ing fresh water uses: (1) water supply regulated under 18 A AC 70.020(b)(1)(A ), and 
(2) growth and propagation o f  fish and other aquatic life regulated under 18 A A C  70.020(b)(1)(C ). The request 
is for discharge o f  TDS up to 1000 m g/1, with sulfates not to exceed 500 mg/1.

The current criterion for water supply used for human consumption states that “ TDS from all sources may not 
exceed 500 mg/1. Neither chlorides nor sulfates may exceed 200 mg/1.”  The basis o f  the request for a change to 
this standard is that Coeur has shown that the particular composition o f  the sulfates and chlorides contributing 
toTDS in the Kensington ;nine adit discharge is not harmful to uses protected under the Water Quality 
Standards at 18 A A C  70.020 (b )(l)(A )(i) for drinking, culinary, and food processing. The Kensington discharge 
has low levels o f  magnesium and sodium. Research has shown that when present in high levels in the form o f

1-

Http://www.state.ak.us/dec


N O TICE IS A L S O  G IV E N  that any person may present written statements or arguments related to the 
proposed action, including cost o f  compliance and alternate practical methods o f  complying with the statute 
being interpreted or implemented, by writing Ms. Shannon Stambaugh, Department o f  Environmental 
Conservation, 410 W illoughby Ave., Juneau, A K  99801-1795, so that comments are received no later than 
March 28, 1997. In addition, any person may present oral (to be recorded) or written testimony, including cost 
o f  compliance and alternate practical methods o f  com plying with the statute being interpreted or implemented, 
at a public workshop and hearing to be held as follows:

Date City

March 19, 1997 Juneau

March 20, 1997 Haines

T im e

6 PM (workshop) 
7-9 PM (hearing)

6 PM (workshop) 
7-9 PM (hearing)

Location

DEC 1st Floor Conference R oom  
410 W illoughby Avenue

Haines City Council Chambers 
Third Avenue & Haines Highway

The hearing may be extended allow  o f  testimony o f  any person who is present before 8:30 PM.

To comply with Administrative Order 157 and to make its regulations easier to understand, DEC also seeks 
comments on this proposal regarding how it might be improved, including the use o f  “ plain-English” . If 
portions o f  this proposal are confusing, or i f  you have other suggested improvements, please send in your 
comments by the deadline given in this notice.

I f  you are a person with a disability who may need special assistance to participate in the process on this 
proposal, please contact Fran Podmolik at (907) 465-5041 before M arch 14,1997, to make arrangements.

This action is not expected to require an increased appropriation.

Copies o f  the proposed regulations are being mailed to all persons on DEC’ s water quality standards mailing list 
and on DEC’ s list o f  persons who have participated in the Kensington mine public process. The regulation may 
also be obtained by writing to: Ms. Renee Stoll at the above address, or by calling (907) 465-5300.

The result o f  this action may be included in other state and federal regulatory actions, such as EPA's NPDES 
discharge permit, which will replace the existing permit, and DEC’ s Section 401 Certification o f  the NPDES 
permit. EPA and DEC will be taking additional public comment on those actions. As part o f  D E C ’ s Section 
401 Certification, specific monitoring requirements are expected to result from this action.

After the close o f  the public comment period, DEC will either adopt these or other proposals dealing with the 
same subject, without further notice, or may decide to take no action on them. The language o f  the final 
regulations may vary from that o f  the proposed regulations. You should comment during the time allowed i f  
your interests could be affected.

D A T E :  J a n u a r y  2 3 ,  1 9 9 7 .

M ichele Brown. Commissioner 
Department o f  Environmental Conservation
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N O T I C E  O F  P R O P O S E D  C H A N G E S  I N  T H E  W A T E R  Q U A L I T Y  R E G U L A T I O N S

O F  T H E  D E P A R T M E N T  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

QUICK SUMMARY
What is being changed: Water Quality Standards Regulations, 18 AAC 70, to provide site- 
specific criteria for Sherman Creek at the Kensington Mine.
Who is affected: Users of the fresh waters of Sherman Creek and adjacent waters of Lynn 
Canal.
Why we are proposing changes: The concentration of Total Dissolved Solids (TDS) in 
drainage from the mine adit discharge at the Kensington Mine is higher than the planned 
receiving waters of Sherman Creek (which averages about 50 mg/1). The mine developer has 
found, through discussions with users (fishers and others) that a discharge of mine drainage to 
fresh water is preferred to a marine discharge into Lynn Canal. The proposed change to the 
Water Quality Standards is necessary to accommodate the developer’s mining plan and the 
users' preferred discharge location.

| Comment Period Ends: March 28, 1997.
Copies of Proposed Regulations: Available at DEC's offices statewide, on DEC's home 
page, or you may call (907) 465-5300 to have a copy mailed to you (a copy is being mailed to 

j ail persons on DEC's Water Quality Standards mailing list).
ii Your comments may be electronically submitted directly from DEC's home page by selecting 
| "proposed regulations".
i DEC Home page: Http://www.state.ak.us/dec

NOTICE IS GIVEN that the Department of Environmental Conservation (DEC), under the authority of 
AS 46.03.020,46.03.050, AS 46.03.070, and 46.03.080 proposes to adopt regulations in Title 18, Chapter 70, of 
die Alaska Administrative Code (18 AAC 70) dealing with the state water quality standards, to implement 
AS 46.03.070 and 46.03.080 as follows:
DEC has received a request under 18 AAC 70.025 from Coeur Alaska, Inc. (“Coeur”) to establish site-specific 
criteria for Sherman Creek, at the Kensington mine 45 miles north of Juneau, Alaska, for Total Dissolved Solids 
(TDS) for the following fresh water uses: (1) water supply regulated under 18 AAC 70.020(b)(1)(A), and 
(2) growth and propagation of fish and other aquatic life regulated under 18 AAC 70.020(b)(1)(C). The request 
is for discharge of'IDS up to 1000 mg/1, with sulfates not to exceed 500 mg/1.
The current criterion for water supply used for human consumption states that “TDS from all sources may not 
exceed 500 mg/1. Neither chlorides nor sulfates may exceed 200 mg/I.” The basis of the request for a change to 
this standard is that Coeur has shown that the particular composition of the sulfates and chlorides contributing 
toTDS in the Kensington mine adit discharge is not harmful to uses protected under die Water Quality 
Standards at 18 AAC 70.020(b)(l)(A)(i) for drinking, culinary, and food processing. The Kensington discharge 
has low levels of magnesium and sodium. Research has shown that when present in high levels in the form of

I*
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sulfates, magnesium and sodium can impair the taste of water and cause laxative effects. Because other sulfates 
such as calcium sulfate naturally occur in the adit discharge, Coeur is requesting the 500 mg/1 sulfate criterion to 
cover all discharge and flow conditions expected during mine operations. The current criterion for chlorides, 
200 mg/1, remains unchanged.
Coeur does not seek a change to die current criterion for water supply for agriculture use (including irrigation 
and stock watering) under 18 AAC 70.020(b)(l)A)(ii) which states that "TDS may not exceed 1000 mg/1. 
Sodium absorption ratio must be less than 2.5, sodium percentage less than 60%, residual carbonate less than 
1.25 mg/1, and boron less than 0.3 mg/1." Agricultural use of the waters of Sherman Creek is not planned.
The current criterion for the aquaculture at 18 AAC 70.020(b)(l)(A)(iii) states that “TDS may not exceed 1,500 
mg/1, including natural conditions. Increases in TDS may not exceed one-third of the concentration of the water 
body.” See the discussion below describing Coeur's request for a change to the standard
Coeur does not seek a change to the current criterion for water supply for industrial use under 18 AAC 
70.020(b)(l)A)(iv) which states that "No amounts above natural conditions that can cause corrosion, scaling, or 
process problems."
The current criterion for the standard for the growth and propagation of fish, shellfish, other aquatic life, and 
wildlife standard at 18 AAC 70.020(b)(1)(C) states that “TDS may not exceed 1,500 mg/1; including natural 
conditions. Increases in TDS may not exceed one-third of the concentration of the water body.” The natural 
concentration of TDS in upper Sherman Creek, unaffected by TDS from tidal or industrial sources, averages 50 
mg/1. Since 1988, DEC has allowed discharge of mine adit drainage into a Sherman Creek tributary under an 
industrial wastewater permit, with mean concentrations of 539 mg/1. TDS was not a reporting parameter for this 
permit, but Coeur has sampled TDS as part of its monitoring program. The basis for the request for this change 
in the standard is that salmon, the primary aquatic species of concern, move freely between the marine waters of 
Lynn Canal (seawater TDS is typically in the 30,000 to 40,000 mg/1 range) and the fresh water of lower 
Sherman Creek, tolerating both environments. The concentration of TDS is reduced by downstream dilution to 
an average of 72 mg/1 in lower Sherman Creek. In addition, other fish species present, primarily Dolly Varden 
trout in the upper reaches of the creek., appear to have acclimated to increased TDS from the existing mine 
drainage.
The concentration of TDS from mine drainage is expected to average 500-700 mgd when the mine is operating. 
The request for 1000 mg/1 is to ensure compliance during all operational conditions based on a statistical 
analysis of water quality from existing monitoring, plus projections of increased flows from the mine during 
operation. TDS levels are expected to return to background levels after the mine closes.
DEC proposes to make a finding under 18 AAC 70.025 after evaluating the request for site-specific criteria.
The finding will be based on (1) Coeur's documentation that supports TDS and sulfate discharge at the proposed 
levels. (2) DEC’s own research on the basis of the standards in 18 AAC 70.020, and (3) public comment.
18 AAC 70.025 sets out requirements to protect all uses of a water bodywater supply. All information 
regarding this action is available for review at DEC’s Juneau office at 410 Willoughby Ave. In addition, key 
support documentation for the request has been compiled and made available at: (1) the three Juneau public 
libraries. (2) the Haines public library, and (3) the EPA Region 10 offices at 1200 Sixth Ave. in Seattle.



1

NOTICE IS ALSO GIVEN that any person may present written statements or arguments related to the 
proposed action, including cost of compliance and alternate practical methods of complying with the statute 
being interpreted or implemented, by writing Ms. Shannon Stambaugh, Department of Environmental 
Conservation, 410 Willoughby Ave., Juneau, AK 99801-1795, so that comments are received no later than 
March 28, 1997. In addition, any person may present oral (to be recorded) or written testimony, including cost 
of compliance and alternate practical methods of complying with the statute being interpreted or implemented, 
at a public workshop and hearing to be held as follows:
Date City
March 19, 1997 Juneau

March 20, 1997 Haines

Time
6 PM (workshop) 
7-9 PM (hearing)
6 PM (workshop) 
7-9 PM (hearing)

Location
DEC 1st Floor Conference Room 
410 Willoughby Avenue
Haines City Council Chambers 
Third Avenue & Haines Highway

The hearing may be extended allow of testimony of any person who is present before 8:30 PM.
To comply with Administrative Order 157 and to make its regulations easier to understand, DEC also seeks 
comments on this proposal regarding how it might be improved, including the use of “plain-English”. If 
portions of this proposal are confusing, or if  you have other suggested improvements, please send in your 
comments by the deadline given in this notice.
If you are a person with a disability who may need special assistance to participate in the process on this 
proposal, please contact Fran Podmolik at (907) 465-5041 before March 14, 1997, to make arrangements.
This action is not expected to require an increased appropriation.
Copies of the proposed regulations are being mailed to all persons on DEC’s water qjality standards mailing list 
and on DEC’s list of persons who have participated in the Kensington mine public process. The regulation may 
also be obtained by writing to: Ms. Renee Stoll at the above address, or by calling (907) 465-5300.
The result of this action may be included in other state and federal regulatory actions, such as EPA's NPDES 
discharge permit, which will replace the existing permit, and DEC’s Section 401 Certification of the NPDES 
permit. EPA and DEC will be taking additional public comment on those actions. As part of DEC’s Section 
401 Certification, specific monitoring requirements are expected to result from this action.
After the close of the public comment period, DEC will either adopt these or other proposals dealing with the 
same subject, without further notice, or may decide to take no action on them. The language of the final 
regulations may vary from that of the proposed regulations. You should comment during the time allowed if 
your interests could be affected.
DATE: January 28, 1997.

jW
Michele Brown. Commissioner 
Department of Environmental Conservation
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D E P A R T M E N T  O F  

E N V I R O N M E N T A L  C O N S E R V A T I O N

18 A A C  70

W A T E R  Q U A L IT Y  S TA N D A R D S  
(S ITE -S P E C IF IC  C R IT E R IA  FO R  K E N S IN G T O N  M IN E )

P U B L IC  C O M M E N T  D F  A F T  

Janua ry  28,1997

Tony Knowles 
Governor
Michele Brown 
Commissioner



R e g is te r , 1997 ENVIRONMENTAL CONSERVATION

PROPOSED CHANGES TO  THE ALASKA WATER QUALITY STANDARDS
COM M ENT PERIOD ENDS: M arch 28,1997 

See public notice for more information

18 AAC 70 is amended by adding a new section to read:

18 AAC 70.026. WATERS PROTECTED BY SITE-SPECIFIC CRITERIA. Under 
18 AAC 70.025(b) or (c), the department has established site-specific criteria that modify certain 
general criteria set out in 18 AAC 70.020(b) for the waters listed in Table A of this section. The 
site-specific criteria apply oniy to the affected designated use class indicated in Table A. All 
other criteria set out in 18 AAC 70.020(b) continue to apply to the waters listed in Table A.



R e g i s t e r  , ___________, 1 9 9 7  E N V I R O N M E N T A L  C O N S E R V A T I O N

T A B L E  A .  S I T E - S P E C I F I C  C R I T E R I A

WATERSHED
TYPE/NAME

NUMBER* LATITUDE
LONGITUDE*
*

LOCATION REACH OF 
WATER 

AFFECTED

WATER QUALITY 
PARAMETER

DESIGNATED 
USE CLASS 
AFFECTED

SITE-SPECIFIC
CRITERIA

Sherman
Creek

19010301* 58°52' 8" to 
58 °52‘ 1"

135°8' 22" to 
I35°6 '47"

43 miles north 
of Juneau on 
Lynn Canal

Sherman Creek 
below discharge of 
Kensington Mine 
adit drainage to 
tidewater
(approximately I.S 
miles)

Dissolved Inorganic 
substances

(IXA)(i)

(D(AXiii)

OXO

Total dissolved solids 
(TDS) from all sources 
may not exceed 1,000 
mg/l, with the sulfate 
constituents not to exceed 
300 mg/l. Chlorides may 
not exceed 200 mg/l.

TDS may not exceed
1.000 mg/l.

TDS may not exceed
1.000 mg/l.

* Watershed numbers refer to watersheds established by the United Stales Department o f Interior, Geological Survey “Hydrologic Unit Map - 1987 State of
Alaska"

♦♦ River latitudes and longitudes are set at the downstream end of the affected river reach, as determined front Global Positioning Satellite (GPS) 
measurements, surveys, Geological Survey quadrangle maps, or other appropriate data such as Geological Survey's annual water data report.

(Eff. 97, Register )

Authority: AS 46.03.020 AS 46.03.050 AS 46.03.070 AS 46.03.080
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ALASKA DEPARTMENT OF ENVIRONMENTAL CONSER /ATION 
ADDITIONAL REGULATIONS NOTICE INFORMATION

(AS 44.62.190 (d))

1. General subject: Site Specific Criterion for Total Dissolved Solids (TDS), Sherman Creek, at the
Kensington Mine Site

2. Citation: IS AAC 70

3. Reason for proposed action: To allow discharge of dissolved inorganic substances (TDS) and sulfate
a level above the current criterion

4. Program category and BRU affected: Air and Water

5. Cost of implementation (in thousands of dollars):

Initial Year Subsequent
FY97 FY98

General Funds * S 10.0 S 15.0
Federal Funds SO SO
Other: SO SO

TOTAL COST S 10.0 S 15.0

* Funds are reimbursed through an agreement with Coeur Alaska, Inc.

6. Contact person: Shannon M. Stambaugh, ADEC, 410 Willoughby Ave, Juneau, AK 99801-1795
(907) 465-5257

1 : Origin of the proposed action: Department o f Environmental Conservation, Air and Water Quality 

8. Date: January 28, 1997

P h o n e :  ( 9 0 7 )  4 6 5 - 5 2 5 7



407 Renee Stoll 
State of Alaska
Department of Environmental Conservation 
Air & Water Quality, Water Quality Protection 
410 Willoughby Avenue, Suite 105 
Juneau, AK 99801-1795

ADDRESS CORRECTION REQUESTED

R epresen tative  N orm an R ok eb erg  
20th A laska State Legislature, M S -3100  

State Capitol, R o o m  24  
Juneau , AK 99801 -1 1 8 2



C O O K  S C H U H M A N N  &  G R O S E C L O S E ,  I N C .

71-1 Fourth Avimuii*. Suite 2 0 0  • Post Office Box 7 0 8 1 0  • Fairbanks. Alaska 9 9 7 0 7 -0 8 1 0  • t)07 / 4 5 2 -1 8 5 5  • Fax 5(07 / 4 5 2 -8 1 5 4  
Toll (9071 8 8 3 -5 4 5 9  • Delia Junction (9 0 7 ) 8 9 5 -4 4 3 9  • Toll Fra- Number 8 0 0 -5 5 0 -1 8 5 5  (Alaska Only)

Kmall rsfjki alaskalau'.rom • www.alnskalaw.coin

FEB 1 3 1997

February 1 0 ,1 9 9 7

Via Facsimile: (907) 465-2040

R ep. Norm R ok eb erg  
H ou se  o f R epresen tatives 
State Capitol 
Juneau. A laska 99801

R e: A la sk a  Trust A ct
HB 101
Labor & C om m erce  C om m ittee M eeting 

D ear R ep . R ok eb erg :

T od ay  your com m ittee is set to hear testim ony on  R ep. Al V e z e y ’s bill, T h e  A laska 
Trust Act. I w anted  to ex p ress  my strong support for this bill and join  in the com m en ts 
and support for  the bill you  will undoubtedly  hear from m em bers o f  the A laska Bar, 
accountants, bank trust departm ents and others. Unfortunately I will b e  unable  to 
testify.

Should  this bill b e c o m e  law, A laska will b e co m e  the preem inent State in the United 
States for esta te  planning and trust work. Presently m any w ealthy p e o p le  interested in 
avoid ing esta te  taxes  form  trusts w hich are adm inistered by o ff-sh ore  financial 
institutions, su ch  a s  the C ook  Islands. If HB 101 p a s s e s  m ost o f  th o se  typ es  o f  
investm ents will transfer back  on sh o re  to A laska. This cou ld  bring m illions o f  dollars o f 
ou tside investm ents into our State.

T h e p a s s a g e  o f  this biil will in crease  investm ent and jo b  opportunities for A laskans 
without harming our natural re so u rce s  and without costin g  us a thing. This bill will a lso  
in crease  w ork in the banking, investm ent, legal, and trust p ro fess ion s .

I strongly e n co u ra g e  you  and the m em bers o f your com m ittee to recom m en d  d u e  
p a s s a g e  for  HB 101. I understand the G overn or ’s  O ffice  has or is m ounting a 
cam paign  to kill this bill.1 Attorneys and other p ro fession a ls  h a ve  rev ised  the lan gu age  
o f  this bill to a d d re ss  the G overn or’s  con cern s . I b e lieve  any opp osition  the G overn or

11 am sure you are aware the Governor vetoed this bill last year and the Legislature missed override by 
one vote.

Itenuis 1C ".Skip" I'ook 
li.uli.n.i I. .‘-iclnililil.mil 
Utilici i l l  (.1 omtIcm'

J 1/ f lHlllM'i
('.nice I In i; Hcli.iililc

.In A Kill lilc 
Xiinc 11. Wilson 
llrc l I) {■mill

http://www.alnskalaw.coin


m ay h a v e  is strictly political and h as nothing to d o  with its merits. P a s s a g e  o f  R ep . 
V e z e y ’s  bill will m ake A laska b e  to esta te  planning a s  D elaw are is to corporations.

I a p p rec ia te  you r com m ittee ’s  work on  the A laska Trust Act. If you  h ave  qu estion s 
abou t this bill o r  if I ca n  b e  o f  any a ss is ta n ce  to you  regarding this bill, p le a s e  contact 
m e.

S incerely,

C O O K  SCHUHM ANN & G R O S E C L O S E , INC.

Rep. Norm Rokeberg
February 10, 1997
Page 2

By

JAK/lam:AKTrust.doc
C c: R ep . Al V e z e y  (via fax)

R ep . G e n e  Therriault (via fax) 
R ich  H om p esch  (via fax) 
Jonathan  Blattmachr 
D ick T hw aites

R e p .  N o rm  R o k e b e r g  
F e b r u a r y  1 0 , 1 9 9 7  
P a g e  2
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H ughes T horsness Pow ell
H uddlesto n  &  Ba u m a n  llc

attoonCvs at law

January 31, 1997

Jonathan Blattmachr 
Millbank Tw eed Hadley & M cCloy 
1 C hase Manhattan PJaza 
New York, NY 10005

R e: 1997 Trust Legislation
Our File No. 2270-72

Dear Jonathan:

A s w e d iscussed the language o f  the am ended m em orandum  decision in H igashi v. 
Brow n, A95-00200-D M D  (Bankruptcy Court District o f  Alaska 1996) continues to 
concern  m e regarding the a b ov e  matter. At page 10 o f  the decision the judge 
concludes that a six year statute of limitations under A S  09,10.050  is applicable for a 
fraudulent transfer action. The judge g oes  on to conclude that the clock started when 
the state court rendered judgment against the defendant. S ince the actual transfer 
the trust w as m ade in late 1989 or early 1990 (a number o f years prior to the alleged 
tort) w e  have a transfer to “avoid" future creditors situation. U nless w e  do something 
about this issue I am concerned  that the trusts will be less effective and subject to 
litigation long after they are established.

I suggest that w e provide an extinguishment of claim for relief provision in the bill. I 
su ggest the following addition:

S ec . 34.40.110(f). A claim for relief with respect to 
fraudulent transfer under (b)(1) this section is extinguished 
as to a person w ho b ecom es  a creditor subsequent to the 
transfer unless action is brought within four (4) years after 
the transfer w as m ade.

S e c . 34.40.110(g) A claim for relief with respect to 
fraudulent transfer under (b)(1) this section is extinguished 
a s  to a  person who w as creditor when the trust w as 
created unless action is brought within four (4) years after 
the transfer was m ade or. if later, within on e  (1) year after

tzo WC5T StvCNTH AVCNUC. SJMTC MOO, aw AC C, ALASKA 995QiOCC,l
TCICPhOnC 19071 27<t'7£*2 • fACSi-aC 19071 2QA-0J2O

Direct Dial:(907)263-8251

Via Fax: 212-530-0222 
Original Not to Follow by Mail

Posl-ir Fax Note 7671

eg p. AI Z-r-
Phono I

l?ice. Tmuj'. i r£  S
Co.

Phono

fe>7) </£cr. 3Z.S? FiX I
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Jonathan Blottmachr Hughes T horsness Powell
January 3 1 ,1 9 9 7  Huddleston & Bauman llc
P a g e  2 a t to c c y s  a t law

the transfer was or could reasonably have been  discovered 
by the claimant.

The coverage  for past and future creditors can be  modified and the time limit can be 
changed to six years if necessary. H owever, I think it Is critical that w e specifically 
address this issue.

P lease  provide m e with your thoughts.

R lM :b a z /50 8 86
cc : Richard S. Thwaites, Jr. via fax

Richard H om pesch via fax

Very truly yours,
HUGHES THORSNESS POWELL 
HUDDLESTON & BAUMAN LLC

Robert L. Manleyilev v
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(C) a bank thac is organized under AS 06.05, or a national 
banking association that is organized under 12 U.S.C. 21 - 216d, if the bank 
or national banking association possesses and exercises trust powers and has 
its principal place-of business in this state;

(2) "state jurisdiction provision" means a provision that the laws of this 
state govern the validity, construction, and administration of a trust and thac the trust 
is subject to the jurisdiction of this state.

* Sec. 6. AS 34.27.050(a) is amended to read:
(a) A nonvested property interest is invalid unless

(1) when the interest is created, it is certain to vest or terminate no later 
than 21 years after the death of an individual then alive; [OR]

(2) the interest either vests or terminates within 90 years after its
creation; or

f3) the interest is in a trust and all or part of the income or 
principal of the trust may be distributed, in the discretion of the trustee, to a 
person who is livinp when the trust is created.

* Sec. 7 . AS 34.40.010 is amended to read:
Sec. 34.40.010. Invalidity generally. £3ccept as provided in AS 34.4Q.110. 

a [A] conveyance or assignment, in writing or otherwise, of an estate or interest in 
land, or in goods, or things in action, or of rents or profits issuing from them or a 
charge upon land, goods, or things in action, or upon the rents or profits from them, 
made with the intent to hinder, delay, or defraud creditors or other persons of their 
lawful suits, damages, forfeitures, debts, or demands, or a bond or other evidence of 
debt given, action commenced, decree or judgment suffered, with the like intent, as 
against the persons so hindered, delayed, or defrauded is void.

* Sec. 8. AS 34.40.110 is repealed and reenacted to read-
Sec. 34.40.110. Restricting transfers of trust interests, (a) A person who 

in writing transfers property in trust may provide.that the interest of a beneficiary of
( t o , yjlno to 4-+K-^may not be cither voluntarily or involuntarily transferred before payment or 

delivery of the interest to the beneficiary by the trustee. In this subsection,
(1) "property" includes real property, personal property, and interests

-5'
r « » r :  i r r . d n r l i n n d  (D S Z E T Z D  T S X T  H M C X E 7 Z D )

-199V 17^23 RICHARD S THUfllTES JR 274 1126 P .03
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in real or personal property;
(2) "transfer" means any form of transfer, including deed, conveyance,

or assignment.
(b) I f  a trust contains a transfer restriction allowed under (a) of this section, 

the transfer restriction prevents a creditor existing when the mist is created, a person
from satisfying a claim out

\NJJ * *

aeia y
(1) transfer was intended in whole or in pan to hinder, delay, or 

defraud creditors or other persons under AS 34.40.010;
(2) trust provides that the settlor may revoke or terminate all or part 

of the trust without the consent of a person who has a substantial beneficial interest 
in the trust and the interest would be adversely affected by the exercise of the power 
held by the setdor to revoke or terminate all or pan of the trust; in this paragraph, 
"revoke or terminate" docs not include a power to veto a distribution from the trust, 
a testamentary special power of appointment or similar power, or the right to receive 
a distribution of income, corpus, or both in the discretion of a person, including a 
trustee, other than the settlor;

(3) trust requires that all or a part of the trust's income or principal, or 
both, must be distributed to the settlor: or

(4 ) at the time of the transfer, the settlor is in default by 30 or more 
days of making a payment due under a support judgment or order for a child of the 
settlor.

(c) The satisfaction of a claim under (b)(1) - (4) of this section is limited to 
that part of the trust to which (b)(1) - (4) of this section applies.

(d) Notwithstanding a provision in the trust instrument to the contrary, when 
a distribution is declared by and payable from a trust, the child support enforcement 
agency established under AS 25.27 may enforce the support obligations of a 
beneficiary, including a trust settlor who is a beneficiary, of the trust against the 
portion of the distribution to which the beneficiary is entitled.

(e) In this section, "settlor" means a person who transfers real property, 
personal property, or an interest in real or personal property, in trust.

( ° i )  -« •
N r v  T e x t  U n d e r l i n e d  (DELETED TEXT EMCKETEDl

rOTAL F . 04
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UNITED STATES BANKRUPTCY COURT 
F O R  THE D I S T R I C T  O F  ALASKA

I n  re: C a s e  No. A 9 5 - Q 0 2 0 0 - D M D

S A N F O R D  W A Y N E  B R O W N  a n d  
C A R R O L  A. B R O W N ,

D e b t o r s .

V I C K E Y  H I G A S H I ,

P l a i n t i f f ,

v.
5A N F 0R D  W A Y N E  B R O W N  a n d  
C A R R O L  A. B R O W N ,

D e f e n d a n t s .

C h a p t e r  11

m u
M A . R U  1955

°*pu y c?«rtc
B a n c a p  No. 9 5 -3072 
A d v e r s a r y  No. A 9 5 - 0 0 2 0 0 - 0 0 2 - D M D

ff5fl

I S  M s

A M E N D E D  M E M O R A N D U M  D E C I S I O N 1 

; T h i s  is a n  a c t i o n  b y  a j u d g m e n t  c r e d i t o r  t o  d e t e r m i n e  t h o  

v a l i d i t y  of c e r t a i n  t r u s t s  in  w h i c h  t h e  d e b t o r s  h a v e  a n  i n t e r e s t .  

T h i s  is a c o r e  p r o c e e d i n g  in a c c o r d a n c e  w i t h  28 U . S . C .  § 

1 5 7 ( b ) ( 2 ) ( B ) ,  (E) a n d  (0). I fin d  f o r  t h e  p l a i n t i f f .

T h e  d e f e n d a n t ,  S. W a y n e  B r o w n ,  is a c e r t i f i e d  p u b l i c  

a c c o u n t a n t  a n d  s u c c e s s f u l  b u s i n e s s m a n .  I n  late 1989 a n d  1990, h e  

a n d  h i s  w i f e  C a r r o l  c r e a t e d  a a e r i e s  o f  s e l f - s e t t l e d  t r u s t s .  O n e  

o f  t h e s e  t r u s t s  w a s  c a l l e d  t h e  'CAW F a m i l y  Trust.* T h i s  t r u s t  w a s  

f o r m e d  i n  t h e  U n i t e d  S t a t e s  and g o v e r n e d  b y  A m e r i c a n  law. T h e  

d e f e n d a n t s  h a v e  a c t e d  as  trua t o e s  of  t h i s  t r u s t  a n d  a d m i t  t h a t  its

1 T h i s  d e c i s i o n  is  a m e n d e d  on  p a g e  10 t o  b e  c o n s i s t e n t  w i t h  
e x i s t i n g  p r e c e d e n t  in t h i s  Di s t r i c t .  B e c a u s e  t h e  a m e n d m e n t  d o e s  
n o t  a l t e r  t h e  r e s u l t ,  it is u n n e c e s s a r y  t o  a l t e r  t h o  o r d e r  a n d  
j u d g m e n t  d a t e d  F e b i u a r y  21, 1996, in  t h i s  case.

s i g n e d  t h e  t r u s t  d o c u m e n t s  t h r o u g h  a n  a t t o r n e y - i n - f a c t  in B e l i z e .

FEB-05-1997 09:31



o n e  G r e g o r y  M c D o n a l d  was t h e  'creator" o f  t h e  trust. A  t r u s t  

c e r t i f i c a t e  f o r  100-t r u s t  u nits w a s  e x e c u t e d  in  f a v o r  of Kr. B r o w n  

for e a c h  trust. T r u s t  certificates a r e  s i m i l a r  to  shares of s t o c k .  

Mr. B r o w n ,  t h r o u g h  h i s  a t t o r n e y - i n - f a c t ,  i m m e d i a t e l y  a m e n d e d  t h e  

t rust c e r t i f i c a t e s  su c h  that 50 w e r e  i s s u e d  i n  h i s  f a v o r  a n d  50  in 

f a v o r  o f  h i s  vife in  eac h  trust. • I m m e d i a t e l y  upo n  f o r m a t i o n  o f  t h e  

L e o n e s  Comp a n y ,  t h e  d efe ndants S. W a y n e  a n d  C a r r o l  A. B r o w n  b e c a m e  

t h e  p r e s i d e n t  a n d  secre t a r y ,  -respectively, of  t h e  trust.

T h e  a s s e t B  of t h e  A m e r i c a n  I n t e r n a t i o n a l  R e t a i l  t r u s t  are 

i n s i g n i f i c a n t .  T h a t  t r u s t  h a s  a n  u n d o c u m e n t e d  l o a n  o f  a b o u t  

5 1 1 , 0 0 0 . 0 0  p a y a b l e  f r o m  a W a s h i n g t o n  m a n u f a c t u r i n g  firm. T h e  t r u s t  

c u r r e n t l y  h a s  a b o u t  $8,100.00 in c a s h  a n d  n o  o t h e r  b u s i n e s s  a s s e t s .  

Mr. B r o w n  i n i t i a l l y  p l a c e d  $ 2 5 , 0 0 0 . 0 0  in  t h e  trust.

T h e  L e o n e s  Co m p a n y  trust h a s  s u b s t a n t i a l  assets. I t  o w n s

•'j
a M e r r i l l  L y n c h  w h o l e  life i n s u r a n c e  p o l i c y  o n  d e f e n d a n t  S. W a y n e
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B r o w n  w i t h  a n e t  c a s h  v a l u e  as of J u l y  31, 1995, o f  $ 2 0 2 , 8 9 7 . 9 1 .

T h e  p o l i c y  w a s  p u r c h a s e d  f o r  $ 2 0 0 , 0 0 0 . 0 0  in O c t o b e r  of 1990. T h e  

t r u s t  a l s o  o v m s  a M e r r i l l  L y n c h  a n n u i t y  w i t h  a c a s h  v a l u e  as  of 

J u l y  31, 1995, of $ 1 4 8 , 8 3 1 . 0 0 .  T h e  a n n u i t y  w a s  p u r c h a s e d  f o r

$ 1 0 0 , 0 0 0 . 0 0  i n  O c t o b e r  Of  1990.

T h e r e  h a s  b e e n  n o  b u s i n e s s  a c t i v i t y  i n  B e l i z e  b y  e i t h e r  

A m e r i c a n  I n t e r n a t i o n a l  R e t a i l  o r  t h e  L e o n e a  C o m p a n y .  A l l  

c o m m u n i c a t i o n  b e t w e e n  t h e  L e o n e s  c o m p a n y  and M e r r i l l  L y n c h  h a s  b e e n  

d o n e  b y  Mr. Brown. T h e  f u n d s  u t i l i z e d  to  p u r c h a s e  t h e  a n n u i t y  a n d  

t h e  l i f e  i n s u r a n c e  p o l i c y  c a m e  f r o m  Mr. Brown. H o n e  o f  t h e  f u n d s  

w e r e  e v e r  p l a c e d  in  t h e  h a n d s  of  t h e  t r u s t e e ,  G e o r g e  A. G r i f f i t h ,  

n o r  h a v e  a n y  o f  t h e  t r u s t  a s s e t s  e v e r  b e e n  c o n t r o l l e d  b y  Mr. 

G r i f f i t h .

T h e  d e f e n d a n t s  f i l e d  f o r  c h a p t e r  11  r e l i e f  o n  M a r c h  31, 

1995, a f t e r  t h e  p l a i n t i f f  h a d  o b t a i n e d  a j u d g m e n t  a g a i n s t  t h e m  a n d  

t h e i r  b u s i n e s s  c o r p o r a t i o n ,  H o m e  C o m m e r c i a l  C o m p a n y ,  f o r  

a p p r o x i m a t e l y  1.4 m i l l i o n  doll a r s .  T h e  j u d g m e n t  is o n  a p p e a l  to  

t h e  A l a s k a  S u p r e m e  C o u r t .  T h e  d e f e n d a n t s  h a v e  s u b m i t t e d  a j o i n t  

c h a p t e r  11 p l a n  f o r  t h e m s e l v e s  a n d  N o m e  C o m m e r c i a l  C o m p a n y .  T h e  

p l a n  i n i t i a l l y  w e n t  t o  h e a r i n g  on  c o n f i r m a t i o n  on J a n u a r y  23, 1996. 

T h e  c o n f i r m a t i o n  h e a r i n g  h a s  b o o n  c o n t i n u e d  p e n d i n g  r e s o l u t i o n  of 

t h i s  p r o c e e d i n g .

A M l Y a i a

11 U.S . C .  S 541(c)(2) e x c l u d e s  t r a n s f e r s  o f  t h e  d e b t o r s *  

b e n e f i c i a l  i n t e r e s t  in a  t r u s t  f r o m  t h e  b a n k r u p t c y  e s t a t e  w h e n  a 

t r a n s f e r  r e s t r i c t i o n  is e n f o r c e a b l e  u n d e r  ‘a p p l i c a b l e  n o n -

3
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b a n k r u p . c y  law." f o r  e x a m p l e ,  t h e  d e b t o r s '  i n t e r e s t  in a p e n s i o n  

t r u s t  a r i s i n g  u n d o r  t h e  E m p l o y m e n t  R e t i r e m e n t  i n c o m e  S e c u r i t y  A c t  

o f  1 9 7 4  ( E R I S A ) , is  e x e m p t  f r o m  t h e  e s t a t e  u n d e r  a p p l i c a b l e  n o n­

b a n k r u p t c y  law, P a t t e r s o n .  .Ya 5liuna.ta, 504 U.S. 753 (1992); In r e  

C o n n e r . 73 F . 3 d  2 5 8  (9th Cir. 1996).

(The t r u s t s  at  issue h e r e  a r e  n o t  g o v e r n e d  b y  E R I S A  o r  a n y  

o t h e r  f e d e r a l  law. O r d i narily, this c o u r t  w o u l d  t u r n  to  A l a s k a  l a w  

t o  d e t e r m i n e  w h e t h e r  or  n o t  t r u s t  a s s e t s  a r e  i n c l u d e d  in  the 

b a n k r u p t c y  e s t a t e .  I n  r e  A n d e r s o n f 2 A . B . R .  82 (Bankr. D. A l a s k a  

19 91) ; I n  r e  D a n i e l  . 7 7 1  F . 2 d  1352, 1 3 6 0  (9th Cir. 1985), 

daniiad, 4 7 5  U . S .  1 0 1 6  (1986); In r e  K i n c a i d . 917 F . 2 d  1162, 1166 

(9th Cir. 199 0 ) .  A l t h o u g h  b o t h  t h e  A m e r i c a n  I n t e r n a t i o n a l  R e t a i l  

a n d  t h e  L e o n e s  C o m p a n y  t r u s t  d o c u m e n t s  s p e c i f i c a l l y  p r o v i d e  t h a t  

t h e  i n s t r u m e n t s  a r e  governed jy t h e  l a w s  of Belize, urtijer A l a s k a  

c o n f l i c t  o f  l a w  p r i n c i p l e s ,  it is i n a p p r o p r i a t e  to  a p p l y  t h e  l a w  of 

B e l i z e  t o  t h i s  c o n t r o v e r s y  T h e  d r i v i n g  f o r c e  b e h i n d  t h i s  

b a n k r u p t c y  a n d  t h e  c a u s e  of the debtors' c u r r e n t  f i n a n c i a l  p r o b l e m s  

is V l c k e y  H i g a s h i ' s  t o r t  j u d g m e n t  f o r  1.4 m i l l i o n  dollars. B e c a u s e  

t h i s  c a s e  is a n  o u t g r o w t h  of  t h a t  c o n t r o v e r s y ,  it s h o u l d  be 

g o v e r n e d  b y  t o r t  c o n f l i c t s  of l a w  p r i n c i p l e s .  I n  d e t e r m i n i n g  

w h e t h e r  o r  n o t  t h e  t r u s t  a s s e t s  a r e  p r o p e r t y  of t h e  e s tate, t h i s  

c o u r t  f a c e s  t h o  s a a o  i o a u e s  t h a t  w o u l d  c o n f r o n t  a s t a t e  c o u r t  in 

p o s t - j u d g m e n t  e x e c u t i o n  p r o c e e d i n g s  c o n c e r n i n g  t h e  t r u s t s .  Ao 

such, t h o  a p p l i c a t i o n  of t o r t  conf l i c t  of l a w  p r i n c i p l e s  is c l e a r l y  

w a r r a n t e d .

T w o  t e s t e  h a v e  e v o l v e d  over t i m e  t o  d e t e r m i n e  t h e  p r o p e r  

c h o i c e  of  l a w  i n  t o r t  case s .  T h e  f i r s t  is t h e  *lex l o c i  delicti"

4

P .03
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rule. U n d e r  t h i s  o l d e r  rule, the l a w  o f  t h e  p l a c e  of t h e  w r o n g  w a s  

u n i f o r m l y  a p p l i e d  t o  all tort cases. I n  l a t e r  cases, h o w a v a r ,  t h e  

p l a c e  of i n j u r y  a l o n e  w a s  not the c o n t r o l l i n g  factor. A r m s t r o n g  v. 

A r m s t r o n g . 4 4 1  P . 2 d  699, 701 (Alaska 1968). A l a s k a  h a s  now a d o p t e d  

a s e c o n d  t e s t ,  'the m a s t  s i g n i f i c a n t  r e l a t i o n s h i p *  test, f o r  

c o n f l i c t s  of l a w  q u e s t i o n s .  I t  r e q u i r e s  t h e  c o u r t  t o  c o n s i d e r :

(a) t h e  p l a c e  w h e r e  t h e  i n j u r y  o c c u r r e d ,
(b) t h e  p l a c e  v h e r B  the c o n d u c t  c a u s i n g  t h e  
i n j u r y  o c c u r r e d ,
(c) t h e  d o a i c i l [ e ] ,  r e s i d e n c e ,  n a t i o n a l i t y ,  
p l a c e  o f  i n c o r p o r a t i o n  a n d  p l a c e  o f  b u s i n e s s  
o f  t h e  p a r t i e s ,  and
(d) t h e  p l a c e  w h e r e  the r e l a t i o n s h i p ,  if any, 
b o t w e e n  t h e  p a r t i e s  is C e n t e r e d .

T h e s e  c o n t a c t s  are to  b e  e v a l u a t e d  a c c o r d i n g  
t o  t h e i r  r e l a t i v e  i m p o r t a n c e  w i t h  r e s p e c t  to 
t h e  p a r t i c u l a r  issue.

Restatement, fseco n d !  of C o n f l i c t  o f  l a w s . § 145, as q u o t e d  in

Ehreflt V. Q e H a v l l l a n d  A i r c r a f t  Co. o f  C a n a d a . 705 P . 2d  446, 4 5 3

( A l a s k a  1 9 8 3 ) ( f o o t n o t e s  omitted).

A p p l y i n g  t h i s  te3 t  to  the c u r r e n t  conflict, I c o n c l u d e  as

follows: (1) t h e  i n j u r y  o c c u r r e d  in N o n e ,  A l a s k a ,  e n t i r e l y  w i t h i n
• •

the s t a t e ;  (2) t h e  p l a c e  w h e r e  t h e  c o n d u c t  c a u s i n g  t h e  i n j u r y  

o c c u r r e d  w a s  i n  N o n e ,  A l a s k a ;  (3) V i c k e y  H i g a s h i  w a s  a c i t i z e n  of 

the s t a t e  o f  A l a s k a  a t  t h e  tim e  of t h e  injury, a n d  t h e  B r o w n s  h a d  

a n  o w n e r s h i p  i n t e r e s t  in N o n e  C o m a e r c i a l  C o m p a n y ,  a l t h o u g h  t h e y  

w e r e  r e s i d e n t s  of  t h e  s t a t e  of W a s h i n g t o n  j u s t  p r i o r  t o  t h e  

t o r t i o u s  c o n d u c t ;  (4) the place w h e r e  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  

p a r t i o e  w o o  c e n t e r e d  w a s  Alaska. S i n c e  t h e  p a r t i e s '  m o o t  

s i g n i f i c a n t  r e l a t i o n s h i p  is w i t h  A l a s k a ,  A l a s k a  l a w  s h o u l d  

d e t e r m i n e  t h e  o u t c o m a  of this c o n t r o v e r s y .

P. 04
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T h e r e  a r e  o t h e r  r e a s o n s  f o r  a p p l y i n g  A l a s k a  l a w  i n  t h i s  

c a s e .  T h e  r e l e v a n t  p o l i c i e s  of t h e  f o r u m  s t a t e  a n d  t h e  n o n - f o r u m  

s t a t e  a r e  r e l e v a n t  f a c t o r s  in c h o o s i n g  t h e  a p p l i c a b l e  r u l e  of law. 

R e s t a t e m e n t  fSecondl of C o n f l icts o f  Laws. $ 6 (1971). T h o
I *W|

r e l e v a n t  p o l i c i e s  o f  t h e  s t a t e  of A l a s k a  w i l l  n o t  b e  s e r v e d  b y  

a p p l y i n g  t h e  l a w s  of  B e l i2s. A l a s k a  s t a t u t e s  s p e c i f i c a l l y  p r o v i d e  

f o r  t h e  i n v a l i d a t i o n  o f  f r a u d u l e n t  t r a n s f e r s ,  i n c l u d i n g  t r a n s f e r s  

t o  t r usts. A.S. 34 . 4 0 . 0 1 0  - 34.40.130. Belize, o n  t h e  o t h e r  hand, 

a p p e a r s  t o  a c t i v e l y  e n c o u r a g e  s u c h  t r a n s a c t i o n s .  It  d o e s  n o t  e v e n  

h a v e  a f r a u d u l e n t  c o n v e y a n c e  law. R a t h e r ,  t r u s t s  i n  B e l i z e  a r e  

i m m u n e  f r o m  a t t a c k  f r o m  c r e d i t o r s  e v e n  w h e n  c r e a t e d  b y  f r a u d u l e n t  

t r a n s f e r s .  M o r e o v e r ,  t h e  trusts c a n  b e  s e l f - s e t t l e d .  A s  n o t e d  b y  

o n e  a u t h o r :

C. B u t  B e l i z e  is B e s t .

T h e  C o o k  I s l a n d s  a d o p t e d  at  l e a s t  s o m e  
v e r s i o n  o f  f r a u d u l e n t  c o n v e y a n c e  law; .Belize 
(the f o r m e r  B r i t i s h  H o n d u r a s )  d i d  n o t  e v e n  
try.

I n  1992, Belize a d o p t e d  a  n e w  T r u s t s  Act, 
a c o p y  of w h i ^ h  is a p p e n d e d  t o  t h i s  paper.
S e c t i o n  7(6; is q u i t e  clear:

(6) W h e r e  a  t r u s t  is c r e a t e d  u n d e r  
t h e  l a v  of Belize, t h e  c o u r t  s h a l l  n o t  
v a r y  i t  or  s o t  it a s i d e  o r  r e c o g n i z e  t h e  

v a l i d i t y  of a n y  c l a i m  a g a i n s t  t h e  t r u s t  
p r o p e r t y  p u r s u a n t  t o  t h e  l a w  of a n o t h e r  
j u r i s d i c t i o n  or t h e  o r d e r  o f  a  c o u r t  o f  
a n o t h e r  j u r i s d i c t i o n  in  r e s p e c t  of —

(a) t h e  p e r s o n a l  a n d  p r o p r i e t a r y  
c o n s e q u e n c e s  o f  m a r r i a g e  o r  t h e  
t e r m i n a t i o n  of m a r r i a g e ;

(b) s u c c e s s i o n  r i g h t s  ( w h e t h e r  t e s t a t e  
o r  intestate) i n c l u d i n g  t h e  f i x e d  
s h a r e s  of s p o u s e s  o r  r e l a t i v e s ;  or

6



FEB-05-1997 09=33 RICHORD S THWAITES JR 274 1126 P. 06

(c) f l u  c l a i m s___ o f__ c r e d i t o r s  in an

l n s a l z a n s y .

( E m p h a s i s  a d d e d . )

S e c t i o n  7(7) p r o v i d e s  t h a t  t h e  p r e c e d i n g  
S e c t i o n  7(6) “shall h a v e  6 f f e c t  n o t w i t h s t a n d i n g  
t h e  p r o v i s i o n s  of s e c t i o n  14 9 o t . t h e  L a w  of  
P r o p e r t y  Act, s e c t i o n  42 o f  t h e  B a n k r u p t c y  A c t  
a n d  t h e  p r o v i s i o n s  o f  t h e  R e c i p r o c a l
E n f o r c e m e n t  o f  J u d g m e n t s  Act.

S e c t i o n  12 p r o v i d e s  f o r  t h e  e s t a b l i s h m e n t
o f  s p e n d t h r i f t  tr u s t s ,  a n d  s e c t i o n  12(4)
s p e c i f i c a l l y  a l l o w s  t h e  s e t t l o r  t o  e s t a b l i s h  a 
s p e n d t h r i f t  t r u B t  w i t h  h e r s e l f  a s  b e n e f i c i a r y .

T h o m a s  M. H a y e r ,  S h e l t e r i n g  A s s e t s  in 1 9 9 4 ; R e al  E s t a t e  W o r k o u t s

a n d  B a n k r u p t c i e s  1994, Prac. L. Inst. 383, 446 (1994).

T h e  p o l i c i e s  u n d e r l y i n g  t h e  c u r r e n t  l a w  of  B e l i z e  a r e

d i a m e t r i c a l l y  o p p o s e d  to  t h e  f u n d a m e n t a l s  of  A l a s k a n  a n d  American-

f r a u d u l e n t  t r a n s f e r  law. B e l i z e  i s  a p o p u l a r  t r u s t  j u r i s d i c t i o n

p r e c i s e l y  b e c a u s e  i t  a l l o w s  t h e  t y p e s  of  f r a u d u l e n t  t r a n s f e r s  t h a t

a r e  u n e n f o r c e a b l e  i n  A m e r i c a .

U n d e r  t h e s e  c i r c u m s t a n c e s ,  a p p l i c a t i o n  o f  t h e  l a w  o f

B e l i z e  t o  t h e  c a s e  a t  b a r  w o u l d  b e  i n a p p r o p r i a t e .  A l a s k a  is t h e

s t a t e  w i t h  t h e  m o s t  s i g n i f i c a n t  r e l a t i o n s h i p  t o  t h o  c o n t r o v e r s y .

F u n d a m e n t a l  p o l i c i e s  of A l a s k a n  and A m e r i c a n  l a v  w i l l  n o t  b e  s e r v e d

b y  a p p l y i n g  t h e  l a w s  of  Belize. T h i s  c a s e  w i l l  b e  d e c i d e d  b a s e d  on

A l a s k a n  a n d  A m e r i c a n  lav, n o t  on t h e  l a w  of  a f o r e i g n  j u r i s d i c t i o n

w h i c h  a c t i v e l y  s o l i c i t s  U.S. funds t o  i n s u l a t e  A m e r i c a n s  f r o m  t h e i r

c r e d i t o r s .

A l a s k a  l a w  p r o h i b i t s  f r a u d u l e n t  t r a n s f e r s .  A. S. 

3 4 . 4 0 . 0 1 0  p r o v i d e s  t h a t  t r a n s f e r s  m a d e  w i t h  t h e  i n t e n t  t o  h i n d e r ,  

d e l a y  o r  d e f r a u d  c r e d i t o r s  are void. A . S .  34.4 0 . 1 1 0  p r o v i d e n  t h a t

7
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t r a n s f e r s  m a d e  in  t r u s t  f o r  t h e  b e n e f i t  o f  t h e  p e r s o n  B a k i n g  t h e  

t r a n s f e r  o r e  v o i d  a g a i n s t  e x i s t i n g  a n d  s u b s e q u e n t  c r e d i t o r s .  I 

f i n d  t h e  i n i t i a l  t r a n s f e r  t o  t h e  L e o n e 3  C o m p a n y  b u s i n e s s  t r u s t  t o  

b e  f r a u d u l e n t  a n d  v o i d  f o r  s e veral r e a s o n s .

T h e  t r a n s f e r  of  funds t h a t  c r e a t e d  t h e  L e o n e s  C o m p a n y  

w a s  m a d e  t o  h i n d e r ,  d e l a y  or  d e f r a u d  f u t u r e  c r e d i t o r s .  T h e  f a c t  

t h a t  t h e  t r u e t s  w e r e  esta blished in Belize, a c o u n t r y  n o t o r i o u s  f o r  

i t s  a n t i - c r e d i t o r  p o l i c i e s 2, r a t h e r  t h a n  A l a s k a  o r  W a s h i n g t o n ,  

i n d i c a t e s  a n  i n t e n t  t o  hinder, d e l a y  o r  d e f r a u d  o n  t h e  p a r t  o f  t h e  

d e f e n d a n t s .  F u r t h e r ,  o n e  of the e x p r e s s  p u r p o s e s  f o r  c r e a t i o n  of  

t h e  t r u s t  l i s t e d  b y  t h e  t r u s t e e  w a s  t h e  p r o t e c t i o n  o f  "assets f r o m  

liability.' H o w e v e r ,  t h e  defendants' r e t e n t i o n  of  c o n t r o l  o v e r  t h e  

M e r r i l l  L y n c h  p o l i c i e s  is t h e  p r i m a r y  r e a s o n  I f i n d  t h o i r  t r a n s f e r s  

t o  t h e  L e o n e s  C o m p a n y  t r u s t  f-Jmdulent. ' S i n c e  t h e  i n c e p t i o n  o f  t h e  

p o l i c i e s  i n  1390, MT. B r o w n  h a s  r e t a i n e d  c o m p l e t e  c o n t r o l  o v e r  

t r u s t  a s s e t s .  N e i t h e r  G r e g o r y  M c D o n a l d ,  t h e  ‘cre a t o r "  o f  t h e  t r u s t  

or  G e o r g e  G r i f f i t h ,  t h e  trustee, h a s  e v e r  e x e r c i s e d  a n y  c o n t r o l  

o v e r  t r u s t  a s s e t s .  T h e y  h a v e n ' t  even s i g n e d  a t r u s t  d o c u m e n t  s i n c e

i ►
t h e  i n c e p t i o n  of  t h e  t r u s t  in 1989. T h e  c h e c k s  s e n t  t o  M e r r i l l

L y n c h  o r i g i n a t e d  w i t h  Mr. Brown and n e v e r  p a s s e d  t h r o u g h  t h e  h a n d s

of t h e  s u p p o s e d  t r u s t e e .  T h e  B r o w n s  r e t a i n  t h e  a b i l i t y ,  a s  t r u s t

o f f i c e r s ,  t o  i n s t a n t l y  o b t a i n  all c a s h  f r o m  t h e  M e r r i l l  L y n c h

p o l i c i e s  w i t h o u t  i n t e r f e r e n c e  f r o m  t h e  t r u s t e e .  I c o n c l u d e  t h a t

t h e  L e o n e s  C o m p a n y  t r u s t  is s i m p l y  a sham. T h e  t r u e  s u b s t a n c e  a n d  

— — ■ ■ — — —<««

2T h e  p o l i c i e s  o f  B e l i z e  a n d  o t h e r  o f f s h o r e  j u r i s d i c t i o n s  a r e  
d i s c u s s e d  a t  l e n g t h  b y  E l e n a  M a r t y - N e l s o n ,  i n  o f f s h o r e  A s s e t  
P r o t e c t i o n  T r u s t s :  H a v i n g  Your C a k e  a n d  E a t i n g  I t  T o o . 47 R u t g e r s
L. Rev. 1 1  (1994).
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b u s i n e s s  o f  t h i s  t r u s t  is to  a v o i d  c r e d i t o r s  a n d  n o t h i n g  m ore.

T h e  B r o w n s  c o n t e n d  t h a t  e s t a b l i s h m e n t  of  t h e  L e o n e s  

C o m p a n y  t r u s t  w a s  6 i m p l y  an e s t a t e  p l a n n i n g  device. I f  e s t a t e  

p l a n n i n g  w a s  t h e  o n l y  c o n s i d e r a t i o n ,  h o w e v e r ,  t h e i r  n e e d s  c o u l d  

e a s i l y  h a v e  b e e n  a d d r e s s e d  t h r o u g h  A m e r i c a n  w i l l s  o r  t r u s t s .  Mr. 

B r o w n  is a s h r e w d  b u s i n e s s m a n .  A s  s u c h  h e  s o u g h t  to  s h i e l d  h i s  

a s s e t s  f r o m  e x p o s u r e  to  c r e d i t o r s  t h r o u g h  u s e  of f r i e n d l y  f o r e i g n  

j u r i s d i c t i o n .  D r a m s h o p  liabi l i t y ,  f o r  i n s t a n c e ,  is  a p r o b l e m  f o r  

A l a s k a n  l i q u o r  s t o r e  a n d  b a r  owners. A. S .  0 4 . 2 1 . 0 2 0  a l l o w s  o n l y  

l i m i t e d  i m m u n i t y  t o  s u c h  owners. W h e n  m i n o r s  a r e  a l l o w e d  t o  

p u r c h a s e  l i q u o r  or  w h e n  a 'drunken" p e r s o n  is  served, o w n e r s  m a y  be  

l i a b l e  f o r  t h e  d a m a g e s  t h a t  result, w h i c h  c a n  b e  c a t a s t r o p h i c .  T h e  

B r owns' p r i n c i p a l  business, N o m e  C o m m e r c i a l  Comp a n y ,  is e n g a g e d  in 

t h e  B a l e  o f  l i q u o r .  A l t h o u g h  it  h a d  l i a b i l i t y  i n s u r a n c e  in  1989, 

d a m a g e s  f r o m  a  p e r s o n a l  i n j u r y  c l a i m  c o u l d  e x c e e d  p o l i c y  l imits.

I f i n d  t h a t  a v o i d a n c e  or Guch l i a b i l i t y  c l a i m s  t o  f u t u r e  c r e d i t o r s  

w a s  a m a j o r  c o n s i d e r a t i o n  in the e s t a b l i s h m e n t  of t h e  t r u s t .

T h e  t r a n s f e r  c r e a t i n g  t h e  L e o n e s  C o m p a n y  t r u s t  is  a l s o  

i n v a l i d  b e c a u a e  i t  v i o l a t e s  the p r o v i s i o n s  of  A.S. 34.40.110, w h i c h  

p r o v i d e s :

A  d e e d  of gift, a  conveyance, o r  a t r a n s f e r  or  
a s s i g n m e n t ,  o r a l  o r  w r i t t e n ,  o f  g o o d s  a n d  
c h a t t e l s  o r  things in a c t i o n  m a d e  i n  t r u s t  f o r  
t h e  p e r s o n  m a k i n g  t h e  d eed, c o n v e y a n c e ,  
t r a n s f e r ,  or  a s s i g n m e n t  is v o i d  a s  a g a i n s t  t h e  
c r e d i t o r s ,  e x i s t i n g  o r  s u b s e q u e n t ,  of t h e  
p e r s o n .

T h e  B r o w n s '  O c t o b e r  1990 t r a n s f e r  of  f u n d s  t o  M e r r i l l  L y n c h  P e a r c e  

F e n n e r  6 S m i t h  t o  c r e a t e  an a n n u i t y  a n d  l i f e  i n s u r a n c e  p o l i c y  f o r

P. 08
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t h e  L e o n e s  C o m p a n y  is v o i d  a g a i n s t  V i c k e y  H i g a s h i ,  a s u b s e q u e n t  

c r e d i t o r .

Statute of Limitations and Other Defenses
T h e  L e o n e s  T r u s t  w a s  c r e a t e d  i n  J a n u a r y  of 1989.

T r a n s f e r s  f o r  t h e  b e n e f i t  of t h e  L e o n e s  t r u s t  w e r e  m a d e  t o  M e r r i l l

L y n c h  L i f e  i n s u r a n c e  C o m p a n y  on O c t o b e r  5, 1 990. T h e  B r o w n s  h a v e

f a i l e d  t o  p r o d u c e  c o p i e s  of c h e c k s  t h a t  w o u l d  d e t a i l  t h e  p r e c i s e

d a t e s  a n d  a m o u n t s  o f  p a y m e n t s .  A l a s k a  d o e s  n o t  h a v e  a s p e c i f i c

s t a t u t e  o f  l i m i t a t i o n s  f o r  f r a u d u l e n t  t r a n s f e r s .  T h i s  c o u r t  a d a p t s

t h e  h o l d i n g  of  J u d g e  R o s s  in In re F e r r a r a  ( B a r s t o w  v. Ferr a r a ,  at.

a X J . ,  3 A B R  472, 4 9 1  (Bankr. D. A l a s k a  1994), w h i c h  f o l l o w e d  t h e

M a r c h  12, 1992, r u l i n g  of  D i s t r i c t  J u d g e  s i n g l e t o n  in B a t t l e v  v.

%
S t a n t o n , C a s e  No-ii49l-0l6l-civil. T h e  s i x  y e a r  p e r i o d - c o n t a i n e d  in 

A S  0 9 .1 0 .0 5 0  i s  t h e  a p p l i c a b l e  l i m i t a t i o n  p e r i o d  f o r  a f r a u d u l e n t  

t r a n s f e r  a c t i o n .  I n  t h i s  instance, t h e  l i m i t a t i o n  p e r i o d  f o r  

s e t t i n g  a s i d e  t h e  f r a u d u l e n t  t r a n s f e r s  c o m m e n c e d  u p o n  r e n d i t i o n  of 

t h e  s t a t e  c o u r t  j u d g m e n t  o n  F e b r u a r y  1 0 , 1993-- Aust-in v. F u l t o n  

I n s u r a n c e  C o m p a n y , 4 4 4  P . 2 d  536, 539 ( A laska 1 9 6 8 ) ;  3 7  AaJ7.ur_2d 

F r a u d u l e n t  C o n v e y a n c e  5 196 (1968). T h i s  a c t i o n  w a s  f i l e d  J u l y  19, 

1995, w e l l  w i t h i n  t h e  l i m i t a t i o n  p e r i o d .  T h e  s t a t u t e  of 

l i m i t a t i o n s -  p r o v i d e s  n o  d e f e n s e  to  t h e  B r o w n s .

T h e  B r o w n s  a l l e g e  tha t  V i c k e y  B i g a s h i  h a s  n o  s t a n d i n g  t o  

f i l e  a  c o m p l a i n t  r e g a r d i n g  t h e  t r u s t s  b e c a u s e  s h e  w i l l  b e  p a i d  in 

f u l l  u n d e r  t h e  p l a n  a n d  t h e  t r u s t s  a r e  a n  “a b s t r a c t  i a a u e .“ I 

d i s a g r e e .  T h e  B r o w n s  s e e k  t o  c r a m d o w n  a 1.4 m i l l i o n  d o l l a r  t o r t  

c l a i m .  T h e  p l a n  m u s t  be  p r o p o s e d  i n  g o o d  f a i t h  a n d  b e  f a i r  a n d

10
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e g u i t a b l e  w i t h  r e s p e c t  t o  V i c k e y  H i g a s h i * a  claim. 1 1  . U . S . c .  §
1129(a)(3) a n d  § 112 9 ( b ) ( 1 ) .  D e t e r m i n a t i o n  of  t h e  v a l i d i t y  o f  t h e

t r u s t s  is  a K e y  i s s u e  in d e c i d i n g  w h e t h e r  t h e  c a s e  m e e t s  t h e

c o n f i r m a t i o n  r e q u i r e m e n t s  of t h e  Code. I t  w o u l d  be v e r y  u n f a i r  a n d  
•* . 1 

i n e q u i t a b l e ,  f o r  e x a m p l e ,  f o r  t h e  B r o w n s  t o  r e t a i n  a l l  l i q u i d

a s s e t s  w h i l e  f o r c i n g  Ms, H i g a s h i  t o  a c c e p t  n o n - l i q u i d  a s s e t s  in

s a t i s f a c t i o n  o f  h e r  cla i m .  If  t h e  l i q u i d  a s s e t s  w e r e  h e l d  i n  a

v a l i d  trust, t h e i r  d i f f e r e n t i a t i o n  in t r e a t m e n t  c o u l d  be  w a r r a n t e d .

D e t e r m i n a t i o n  of  t h e  v a l i d i t y  of t h e  t r u s t s  is a s i g n i f i c a n t  f a c t o r

f o r  e v a l u a t i n g  t h e  c o n f i r m a b i l i t y  o f  t h e  p l a n .

T h e  B r o w n s  c l a i m  t h a t  H i g a s h i ' a  f a i l u r e  to joi n  G e o r g e  A.

G r i f f i t h ,  t h e  s u p p o s e d  t r u s t e e  of t h e  L e o n e s  C o m p a n y  a n d  t h e

A m e r i c a n  I n t e r n a t i o n a l  R e t a i l  .trusts, w a r r a n t s  d i s m i s s a l  f o r  '■

f a i l u r e  t o  j o i n  a n  i n d i s p e n s a b l e  p a r t y .  A g a i n ,  I d i s a g r e e .  W h e n

t h e  B r o w n s  h a v e  i n  f a c t  d o m i n a t e d  a n d  c o n t r o l l e d  t h e  t r u s t s  f r o m

t h e i r  i n c e p t i o n ,  G r i f f i t h  is m e r e l y  a f i g u r e h e a d .  H i g a s h i *b

f a i l u r e  t o  n a m e  h i m  as a p a r t y  i 6  m e a n i n g l e s s  w h e n  h e  h a d  n o

c o n t r o l  o v e r  t h e  t r u s t  a s s e t s  at any time. T h d  Browns a r e  t h e  r e a l

p a r t i e s  i n  i n t e r e s t  a n d  h a v e  b e e n g i v e n  p r o p e r  n o t i c e  o f  t h e s e

p r o c e e d i n g s .

American Interactional Retail and CAW family Trust
I f i n d  t h a t  t h e  A m o r i c a n  I n t e r n a t i o n a l  R e t a i l  t r u s t  was 

c r e a t o d  b y  t n e  B r o w n o  f o r  t h e  s a m e  r e a s o n s  a s  t h e  Leone® C o m p a n y .  

I t 3  a s s e t s  a r e  p r o p e r t y  o f  t h o  b a n k r u p t c y  estate.

T h e  C A W  F a m i l y  t r u s t  i3 n o t  r e a l l y  at  i s s u e  i n  t h e s e

•j
p r o c e e d in g s .  T h e  B row n s  c o n ce d e  t h a t  t h e  a s s e t s  o f  t h e  t r u s t  a r e

11
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p r o p e r t y  of  t h e  estate. T h e  Browns' C a l i f o r n i a  r e n t a l  h o m e  is a l s o

p r o p e r t y  of  t h e  e s t a t e ,  a s  it  w a s  n e v e r  t r a n s f e r r e d  t o  a n y  trust. 

C o n c l u s i o n

T h e  B e l i z e a n  t r u s t s  e s t a b l i s h e d  a n d  c o n t r o l l e d  b y  t h e  

B r o w n B  w e r e  c r e a t e d  b y  f r a u d u l e n t  t r a n s f e r s .  A s  such, t h e  a s s e t s  

of t h e s e  t r u s t s  a r e  p r o p e r t y  of t h e  b a n k r u p t c y  e s t a t e .  T h e  a s s e t s  

o f  t h e  C A W  F a m i l y  t r u s t  a r e  a l s o  p r o p e r t y  of t h e  estate, a l o n g  w i t h  

t h e  B r o w n s '  C a l i f o r n i a  r e n t a l  h o m e .  A n  o r d e r  a n d  j u d g m e n t  

c o n s i s t e n t  w i t h  t h i s  d e c i s i o n  w i l l  b e  e n t e r e d .

D A T E D :  M a r c h  11, 1996.

B Y  T H E  C O U R T

A  S ,

D O N A L D  M a c D o n a l d  I V  "
U n i t e d  S t a t e s  B a n k r u p t c y  J u d g e

S e r v e :  c.r. K o n n e l l y ,  Esq.

t . B y r n e s ,  E3q.
J. S t a f f o r d ,  Adv. C a s e  Mgr.

1 2
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Representative A I Vezey

H B 101
S P O N S O R  S T A T E M E N T

Throughout the United States there is a strong dem an d  for m ea n s  of 
preserving assets  for future generations. The vehicle for doing  this is ca lled  
a trust. A cross  the U.S. there is a lack o f strong trust law. A s a result, w e 
are see in g  literally billions o f dollars being transferred off sh ore  to foreign  
countries w here laws provide for strong trusts that can  preserve a sse ts  for  
future generations.

A laska is in a unique position of having a relatively sim ple trust law that 
has not b een  a m en d ed  num erous tim es and augm ented  by con fu sin g  c a s e  
law. Alaska a lso has a unique advantage in that w e d o  not have a p erson a l 
in com e tax nor do w e have a state sa les  tax.

Currently only on e  state, Missouri, has en acted  legislation sim ilar to 
what is p rop osed  here. Unfortunately for Missouri its trust law su ffers from  
d e fects  and am biguities that are subject to court challenge . Thus investors 
have been  reluctant to utilize Missouri trusts in lieu of off sh ore  trusts.

Alaska is in an enviable position o f being able  to m eet the d e m a n d s  of 
a hu ge financial market. In the p ro ce ss  Alaska has the opportunity to 
establish itself as a m ajor financial market for the U.S. and even  the world.

T o attract this potential industry and its accom pan yin g  investm ents, 
certain ch a n g es  n e e d  to be m ade to A laska ’s trust laws. T h e se  ch a n g e s  
have the e ffect o f strengthening A laska’s trust lav/s while maintaining strict 
liability for fraudulent transfers.

This bill is a win - win situation and I urge your support.



L E G A L  S E R V IC E S
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3857 or 455-2-*50 STATE OF ALASKA
FAX (907) 455-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M F. M O R A N D U M February 3, 1997

SUBJECT: Sectional summary o f HB 101 (Work Order 20-LS0391 \E)

TO: Representative Al Vezey
Attn: Rynnieva Moss

FROM: Theresa Bannisterv iaTher
Leoislative Counsel

You have requested a sectional summary o f the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation or the bill and the bill itself is the best statement of its contents.

Section 1. Modifies a provision in the state's probate code that relates to a spouse's elective 
share. Expressly includes in the augmented estate (on which the spouse's share is calculated) 
certain irrevocable transfers in trust that have a transfer restriction under the proposed
AS 34.40.110(a).
Section 2. Modifies the statute that gives the superior court exclusive jurisdiction of certain 
trust proceedings. Includes trusts described in sec. 3 o f the bill and coordinates the 
provisions o f AS 13.36.035 with sec. 3. Makes a technical change by deleting "but are not
limited to."
Section 3. Subsection (c ) makes valid, effective, and conclusive a provision in a trust that 
this state's laws govern the trust and that the trust is subject to this state's jurisdiction. Sets 
several conditions for this. These conditions relate to the location of the trust assets, the 
relationship of the trustee to this state, the source of the trustee’s authority, the powers o f the 
trustee, and location of the trust administration..
.Subsection (d) states that a trust's validity, construction, and administration are determined 
by this state's laws, if  the trust has a state jurisdiction provision. Identifies some o f the 
matters covered by this provision.

Subsection (e) defines "settlor" tor (d).
Section 4. States that this state's superior court w ill not, i f  a party objects, handle a trust's 
proceedings under AS 13.36.035 if  the trust is registered or has its principal place of
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administration in another state, unless certain conditions are met. One of these conditions 
is that the trust satisfy AS 13.36.035(c).

Section 5. AS 13.36.310 states that, except as provided in AS 34.40.110, a trust or a 
property transfer to a trust that is governed by this state's laws is not void, voidable, liable 
to be set aside, defective, or questionable as to the settlor's capacity, on the grounds that the 
trust or transfer avoids or defeats certain rights, claims, or interests. Defines "settlor" for the 
section.

AS 13.36.390 defines "qualified person" and "state jurisdiction provision" for AS 13.36.

Section 6. States that a nonvested property interest is invalid unless, among the other listed 
reasons, the interest is in a trust and income or principal of the trust is subject to discretionary 
distribution by the trustee to a person living when the trust is created.

Section 7. Coordinates this section with the new provisions in sec. S of the bill.

Section 8. Subsection (a) allows a person who transfers property in trust and in writing to 
provide that a trust beneficiary's interest may not be transferred before payment or delivery
of the interest to the beneficiary. Defines terms for the subsection.

Subsection (b) states that the above transfer restriction prevents a creditor or other person 
from using the beneficiary's trust interest to satisfy a claim unless certain conditions are 
found. Tiie conditions include intending to defraud a creditor.

Subsection ,c ) limits the part of a trust that may be used to satisfy a claim otherwise allowed 
under (b).
Subsection (d) allows the child support enforcement agency to enforce a beneficiary’s 
support obligations against the beneficiary's portion of a trust distribution.

Subsection (e) defines "settlor" for the section.

Section 9. Indicates that the bill's provisions only apply to trusts created on or after the
effective date of bill.

Section 10. Gives the Act av immediate effective date.

If I may be of further assistance, please advise.
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' : The Honorable Fran Ulmer .. Lieutenant Governor State of Alaska P.O. B o x  110015 . Juneau, Alaska 99811-0015
• #

Re: Alaska Trust Act of 1997
| Dear Fran 1
. * Thank you so much for taking your valuable time to meet 

with Linda Hulbsrt and me on September 6 in Anchorage. X greatly
• enjoyed the meeting and X hope it  was informative.

As promised, I am enclosing a copy of̂ g. tentative draft 
of a new proposed b ill which ie based, in large part, on the b ill

• entitled Che "Alaska Family Truat Act of 1996 , "  which, as you are
aware, was passed by the Legislature.butt vetoed by the Governor.

«

Please let me know if  you would like me to prepare a •blacklisted"
: version to show the changes from the 199(5 bil. We 'anticipate 

that the proposed new b ill will be called the "Alaska Trust Act, 
of 1997." As discussed in, more detail below, it would repeal 
Alaska's rule against perpetuities, permit individuals to create
113(11
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I *
ii '
certain truscs for their benefit and enact legislation which, 
with the other provisions of the bill, would facilitate the 
creation of so-called “settlement trusts" by Regional 
Corporations. The primary purpose of the bill is to increase 
trust and related financial businesses in Alaska by providing 
Americans an opportunity to enhance legitimate lifetime estate 
and related planning by using Alaska trusts rather than trusts 
created in certain foreign.jurisdictions,
i

The proposed new bill would repeal the rule against 
perpetuities (which limits how long trusts can stay in existence)
in Alaska. Four states, South Dakota, Delaware, Wisconsin and
• #Idaho, have already repealed theirs. South Dakota and Delaware 

have received considerable trust business as a result. In fact. 
Citibank, N.A., one of the nation's largest banks, has now 
acquired a trust company in. south Dakota and the business it has 
attracted is considerable according to its officars I have
I

discussed it  with. South Dakota and Delaware have received most
of the business because no state income tax is imposed on the

4 •

trusts situated there. Although Delaware has an income tax, itI *
imposes the tax only if  the trust has Delaware beneficiaries.

There are a few academics who have a vested interest in
♦

seeing that the rule against perpetuities is maintained. Soma 
are reporters on the Uniform Statutory Rule Against Perpetuities. 
Perhaps, some honestly feel chat the time trusts can last nhould 
bo limited. They have argued with me that 90 or 100 years ought 
u i o i  i
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to 'be enough. (If 100 years is okay, why not 101? If  101, why 
not 102? As you know, it is, in any case, a hopelessly complex 
and misunderstood law.) Thac is their opinion. Maybe, they feel 
the same way about corporations. However, J am unaware of anyone 
who deals regularly with trusts in the real world, such as 
practicing lawyers and trust officers, who sees any reason to 
k e e p  the’rule against perpetuities in force. In fact, I am aware 
of movements of several bar groups to have the rule repealed ,in 
their state.

In any c a s e ,  because Alaska currently has no income 
tax, it  should experience an increase in trust business, just as 
South Dakota tnd Delaware have. (Also, like Delaware and New 
York, Alaska could prevent any state income tax being imposed on
trusts created in its state by non-residents if  it  does

*
eventually adopt an income tax.) I think it is appropriate to
mention that avoiding state income tax ia'ast the reason why
Americans throughout•tho country are creating trusts in South
Dakota and Delaware. Rather, the reason is to.accomplish more
affective estate planning because trusts there can be perpetual,
providing the potential for greater ultimate estate tax savings.
Once a decision is made to create a perpetual trust for.that
teason, individuals typically choose the most favorable income
tax jurisdiction, If  income tax savings were the only
consideration, New Yorkers would create trusts in New Jersey and
vico versa. Although each1of those states imposes an income tax,
they impose them only on trusts created by their own residents.

• •
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The second change which the proposed b ill would make 
1 . ♦ * *

would, in my judgment, bring even more trust and related
financial business to Alaska than the repeal of the rule againstI .

‘ perpetuities would alone. That change would be to permit an 
*• individual to create a trust of which he or she is eligible (but 
: entitled) to receive distributions without automatically and

: ' permanently subjecting the trust assets to attachment by the 
! . individual's creditors unless the transfer to the trust is in 

defraud of creditors,
! In addition to making a few stylistic and clarification
: ' changes, the proposed new bill has been redrafted to address the 

concerns which we understand the Governor expressed as the
t
‘ • reasons for vetoing the bill.

1. . The Governor
apparently was concerned that one spouse, could "disinherit" his 

1 or her surviving spouse from the minimum or elective share to 
which the surviving spouse would be entitled from the "augmented 
estate" by creating a trust for his or her own benefit. To

• address this concern, Section l of tha proposed new bill* would* .*

’ amend AS 13.12.205(2) (A) by adding the parenthetical material so
that the deceased spouse’s augmented estate automatically would»

: include a trust described in AS 34.40.110 , one from which
«

the deceased spouse was eligible, even if not entitle^ to 
receive distributions). As with other predeath transfers, such a 
trust created before the marriage or one with respect to which

FEB 06 '97  02:5?PM HUGHES THORSNESS
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• ♦
. * chu surviving spouse had in writing expressly waived his or her
. right of election would not be included in the augmented estate.

2. 3AJgfflSffl£tUBay<BPq3^S.
Apparently, the Governor also was concerned that a parent might 
make transfers of property to a trust described in AS 34.40.110 

one from which the parent is eligible to receive 
• distributions) to avoid having that property seized to satisfy 

child support payments. The proposed b ill addressee that concern 
in three provisons ways. First, under section 9 of the b ill, at 
AS 34.40.110(b) (1), the transfer to the trust would be void if  it  

: was intended in whole or in part to hinder, delay or defraud 
creditors or other persons under AS 34.40.010. (As mentioned at 
our meeting, Alaska appears to have a six-year statute of 
limitations on fraudulent transfers; I  do not believe any state 

‘ has a longer one.) Presumably, a transfer to avoid making child 
support payments is a fraudulent transfer. Second, section 9 at 
AS 34.40.110 (b) (4) would, in effect, make the trust void if  the, 
settlor were in default on child support payments by 30 or more 
days. Third, Section 9 at AS 34.40.110(d) would make a 
distribution declared to the settlor, or any other beneficiary, 
attachable by Che Child Support Enforcement Division. We hope 
and believe these three provisions adequately address the 

‘ Governor's concern with respect to child support. We believe 
•these changes will not adversely affect using Alaska trusts for 
estate planning purposes, discussed below.

U3*J«
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tI think it also is appropriate to mention that,
‘ perhaps, the best thing that could happen from a child support 

enforcement viewpoint would be for a parent to create an Alaskan 
trust. The trust assets then would be directly under the 
jurisdiction of an Alaska court, As a result, I think it  is 
extremely 'unlikely that a parent would even consider creating an 
Alaskan trust if  the parent were trying to avoid making child 
support payments. If  anything, the parent would hide assets,, 
transfer them directly to someone else (such as a "new0 spouse) 
or create an asset protection trust outside of the United States, 
so no U.S. court would have jurisdiction over its assets.

In any case, we hope these changes will allow the 
Knowles administration enthusiastically to support the proposed 
now b ill. Please contact me at your most early convenience if  
these changes do not accomplish chat.

No .Change_iTLBurden _nf_?r.oof.
We understood that there was some question raised as 

whether the Alaska Family Trust Act of 1995 would have changed
the burden of proof on a transfer which allegedly was made in

»defraud of creditors. It  would not do so. As mentioned above,
under Section 9 of the b ill, transfers to the trust are, void if
made in defraud of creditors under AS 34.40.010 just as other
'fraudulent transfers are.

.Tbe_Bili. would NotJPermit
Under American law, transfers made to defraud n̂own or

anticipated creditors are void. 3ut under every state, transfers 
«

r - c T H O R SfC SS^ 1 *>
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I ! can be made to immunize assets from claims of future unknown 
' creditors. For example, one spouse can transfer assets to or in 

j trust for the other spouse (or anyone else) and immunize them 
: from claims of future unknown creditors. As I mentioned at our

• meeting, I have placed a portion of my assets in trust for my 
wife and children precisely for that reason. Nonetheless, under 
an ancient English law, known as the Statute o£ Elizabeth, which

; probably persists throughout the country, except perhaps 
: Missouri, Indiana and Maryland, assets transferred to an 

irrevocable crust, even, if not made in defraud of creditors, 
remain permanently subject to the claims of the transferor's 
creditors, even future unknown and unanticipated ones, if the 

' transferor ia merely eligible to receive assets back from the 
trust. Among ocher things, this frustrates legitimate estate

• planning for Americans in using American trusts, as will be 
explained in more detail later.

As indicated, the law of Alaska and all other states 
permits individuals, although not in defraud ofLknovn or 
anticipated creditors, to take legitimate action to immunize 
their personal assets from claims of unknown future creditors. 
These actions include making gifts to pr creating trusts for 
others, placing money ia qualified retirement plana and XRAs, and 
operating business through corporations, limited partnerships and 
limited liability companies, Many states permit as individual to 
immunize assets from future creditors in ways which Alaska does 
not permit. Several jurisdictions, for example, exempt without
ua««
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limit cash ia a life insurance policy or in an annuity contract
from claims of creditors. That is the case in New Tork. Ocher

* •

states, such as Florida, provide complete immunity for homes, 
regardless of their value. Alaska does not immunize life 
insurance policies, annuity contracts or homes from creditor 
claims. But, as mentioned above, Alaska, and all other states, 
permit an individual to immunize assets from claims of his or her 
fcreditors by transferring them into trust for other people, such 
as other family members. The Alaska Trust Act of 1997 would make 
ona relatively minor change by maintaining the immunisation for 
trust assets from claims of future unknown creditors where the
transferor is eligible but not entitled to receive property from

«

the trust, but only if  the transfer to the trust is not in 
defraud of creditors. Although this is a minor change in 
creditor rights, i t  will result in a major change in 
opportunities in estate and financial planning.

In our meeting, you raiGed the question about whether, 
'the b ill would send the wrong "message", about Alaska as being a 
place where one could defraud creditors, If  anything, I think it  
would send the opposite message. Something like 17 countries 
(and the lis t appears to be growing) permit U.S. persons to 
create trusts to defraud creditors. Under their laws, it  does 
not matter whether the trust-is for the benefit of the settlor or 
someone else, Basically, once the property gets into a trust 
under the jurisdiction of that country it  is immunized from the 
claims of the transferor's creditors. As a practical matter,
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these countries do not have real fraudulent transfer rules, l 
know chat because clients of ours have been defrauded by 
transfers to such trusts. That could not happen under Alaska 
Trust Act of 1997,

Under Alaska law, there is a very long-term fraudulent 
transfer statute of limitations, six years. AS 09.10.050.
Clearly, no one is going to try to transfer assets in defraud of
creditors by creating an Alaskan trust.

• •

Nonetheless, as we discussed, Americans will be able to 
use Alaskan trusts to enhance estate planning opportunities. As 
you know, the most effective estate planning almost always 
involves transferring assets well before death. Individuals, 
however, very often hesitate in doing thac because, to be 
effective, there usually mu6t be no way the property can ever be 
returned to the individual. Under the law of virtually all 
states, creditors can attach assets transferred to a crust even •

if  not transferred in defrav i of creditors if  the transferor is 
merely eligible to receive the property in the discretion of an 
independent trustee. The ability of creditors to attach the 
property means the transfer is incomplete for estate and gift tax 
purposes. That is one of the ways foreign crusts can be 
legitimately used. A recent article written by Joseph 
Kartiganer, Esq., one of the nation's leading estate planning 
lawyers, discussing the use of foreign trusts for estate planning 
purposes, is enclosed, under the proposed b ill, this type of
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estate planning could be done in Alaska. We believe Americans 
• would prefer to create crusts in Alaska rather chan in foreign 

councries for estate planning purposes.
As mentioned at our meeting, under the bill, 

individuals could create crusts in Alaska to immunize assets from 
claims of future, unknown creditors. This can be done today 
anywhere in the United States. As mentioned, I have done it by 
transferring assets to a trust here in New York for my wife and 
children. But such a transfer cannot be done, except perhaps in 
Missouri, Indiana and Maryland, if the person who created the 
trust is eligible to receive property back from the trust. Under 
the b ill, Alaska law would be changed so-one could create a trust 
(provided it  is not done in defraud of creditors) including 
himself or herself. According to one U.S. government report, 
nearly one-half trillion dollars has been transferred by 
Americans to foreign asset protection tsnxsts. Some of these 
transfers are in defraud of creditors, and, hence, would not have 
been created ia Alaska, even under the bill, or anywhere else ia 
America. But many of the transfers to foreign trusts by
Americans are not in defraud of creditors. These latter

«(

transfers are being made for estate planning reasons or to 
protect assets from future- unknown creditors only, something 
permitted under the law of all states. Under the b ill, these 
non-fraudulent transfers could be made to Alaska trusts ratheri .

than to foreign trusts and we believe most would choose Alaskan
i

*

'? ?  02:59PM HUGHES THORSNESS " '
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trusts, This would, in our judgment, substantively benefit the 
trust and financial industries in the state.

The proposed new bill contains a new section {Section 
10) which expressly deals with "settlement trusts" created by 
Regional Corporations under Section 39(a) of the federal law, the
Alaska Native Claims Settlement Act (ANCSA), Although we have

I •been advised by legal counsel to certain of the Regional' 
.Corporations that the Alaska Family Trust Act of 1996 would have 
facilitated the creation of settlement trusts under Section 39(a) 
of ANCSA, it  was recommended that additional changes bo ma*'-' to 
Alaska trust law with respect to settlement trusts, and we have 
done so.

* * * •
Thank you again for meeting with me. It is an honor to 

be dealing with you about this important matter. I look forward 
Co hearing from you,•

*Sincerely yours, .

JGS:agw Jonathan G. BlattmachrEnclosurecct Ms, Linda HulbercFax No'. : 907-479-6536
bcc-j Richard Thwaites, Jr., Esq.Pax No.j 907-274-1126

Richard Homoeach, Saq.Fax No, i  907-4S6-5693
•Mr. Douglas BlattmachrFax. No. 406-791-7385• •
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A laska State Legislature
119 N. Cushman, Suite 211 
Fairbanks, AK 99701 
(907)-456-5081 
Fax# (907)-456-8245 

Official Business

Interim  Address:
Sess ion  A d d re ss : 

R o om  13
State Capitol 
Juneau AK 
99801-1182

( 9 0 7 ) 4 6 5 - 3 7 1 9

Representative A 1 Vezey

January 30, 1997

Rep. Norm Rokeberg, Chairman 
House Labor & Commerce Committee 
State Capitol, Room 24 
Juneau, AK 99801-1182

Dear Rep. Rokeberg:
I am requesting that HB 101, “An Act relating to certain irrevocable transfers in trust, to the 
jurisdiction governing a trust, to challenges to trusts or property transfers in trust, to the 
validity of trust interests, and to transfers of certain trust interests; and providing for an 
effective date.”  Be scheduled for hearing in the House Labor & Commerce Committee.

Attached is the sponsor statement I have prepared.

Sincerely,

Rep. A1 Vezey
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CS FOR HOUSE BELL NO. 101( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION
BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES VEZEY, Bunde

A B ILL 
FOR AN ACT ENTITLED 

"An Act relating to certain irrevocable transfers in trust, to the jurisdiction
governing a trust, to challenges to trusts or property transfers in trust, to the
validity' of trust interests, and to transfers of certain trust interests; and providing 

for an effective date."

BE IT  ENACTED EY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.12.205(2) is amended to read:
(2) property transferred in any of the following forms by the decedent 

during marriage:
(A) an irrevocable transfer, including an irrevocable transfer 

in trust with a transfer restriction under AS 34.40.110(a), in which the 
decedent retained the right to the possession or enjoyment of, or to the income 
from, the property, if  and to the extent the decedent’s right terminated at or 
continued beyond the decedent’s death; tire amount included is the value of the 
fraction of the property to which the decedent’s right related, to the extent the

-1- CSHB 101( )
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fraction of the property passed outside probate to or for the benefit of a person 
other than the decedent’s estate or surviving spouse;

(B) a transfer in which the decedent created a power over the 
income or property, exercisable by the decedent alone or in conjunction with 
another person, or exercisable by a nonadverse party, to or for the benefit of 
the decedent, the decedent’s creditors, the decedent’s estate, or creditors of the 
decedent’ s estate; the amount included with respect to a power over property 
is the value of the property subject to the power, and the amount included with 
respect to a power over income is the value of the property that produces or 
produced the income, to the extent the power in either case was exercisable at 
the decedent’ s death to or for the benefit of a person other than the decedent’s 
surviving spouse or to the extent the property passed at the decedent’s death, 
by exercise, release, lapse, default, or otherwise, to or for the benefit of a 
person other than the decedent’s estate or surviving spouse; if the power is a 
power over both income and property and the preceding provision defining the 
amount included produces different amounts, the amount included is the greater 
amount; and 

* Sec. 2. AS 13.36.035(a) is amended to read:
(a) The court has exclusive jurisdiction of proceedings initiated by interested 

parties concerning the internal affairs of trusts, including trusts covered bv (c) of this 
section. Except as provided in (c) and (d) of this section, proceedings that (. 
PROCEEDINGS WHICH] may be maintained under this section are those concerning 
the administration and distribution of trusts, the declaration of rights  ̂ and the 
determination of other matters involving trustees and beneficiaries of trusts. These 
include [, BUT ARE NOT LIMITED TO,] proceedings to

(1) appoint or remove a trustee;
(2) review trustees’ fees and to review and settle interim or final

accounts;
(3) ascertain beneficiaries, determine any question arising in the 

administration or distribution of any trust including questions of construction of trust 
instruments, instruct trustees, and determine the existence or nonexistence of any

WORK D R A F T  WORK D R A FT  0-LS0391\B
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immunity, power, privilege, dutya or right; and
(4) release registration of a trust,

* Sec. 3. AS 13.36.035 is amended by adding new subsections to read:
(c) A provision that the laws of this state govern the validity, construction, and 

administration of the trust and that the trust is subject to the jurisdiction of this state 
is valid, effective, and conclusive for the trust if

(1) s o m e ^ all of the trust assets are deposited in this state and are 
being administered by a qualified person; in this paragraph, "deposited in this state" 
includes being held in a checking account, time deposit, certificate of deposit, 
brokerage account, trust company fiduciary account, or other similar account or deposit 
that is located in this state;

(2) a trustee is a qualified person who is designated as a trustee under 
the governing instrument or by a court having jurisdiction over the trust;

(3) the powers of the trustee identified under (2) of this subsection 
include or are limited to

(A) maintaining records for the trust on an exclusive basis or 
a nonexclusive basis; and

(B) preparing or arranging for the preparation of, on an 
exclusive basis or a nonexclusive basis, an income tax return that must be filed 
by ilie trust; and

(4) part or all of the administration occurs in this state, including 
physically maintaining trust records in this state.

(d) The validity, construction, and administration of a trust with a strte 
jurisdiction provision are determined by the laws of this state, including the

(1) capacity of the settlor;
(2) powers, obligations, liabilities, and rights of the trustees and the 

appointment and removal of the trustees; and
(3) existence and extent of powers, conferred or retained, including a 

trustee’ s discretionary powers, the powers retained by a beneficiary of the trust, and 
the validity of the exercise of a power.

(c) In (d) of this section, "settlor" means a person who transfers property in

•IORK D R A F T  WORK D R A FT  0-LS0391\B
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trust; "settlor" includes a person who furnishes the property transferred to a trust even 
if the trust is created by another person.

* Sec. 4. AS 13.36.045(a) is amended to read:
(a) The court will not, over the objection of a party, entertain proceedings 

under AS 13.36.035 involving a trust registered or having its principal place of 
administration in another state, unless

(1) all appropriate parties could not be bound by litigation in the courts 
of the state where the trust is registered or has its principal place of administration; 
[OR]

(2) the interests of justice otherwise would seriously be impaired: or
(3) the trust satisfies AS 13:36.035fc).

* Sec. 5. AS 13.36 is amended by adding new sections to read:
Sec. 13.36.310. Challenges to trusts. Except as provided in AS 34.40.110, 

a trust that is covered by AS 13.36.035(c) or that is otherwise governed by the laws 
of this state, or a property transfer to a trust that is covered by AS 13.36.035(c) or that 
is otherwise governed by the laws of this state, is not void, voidable, liable to be set 
aside, defective in any fashion, or questionable as to the settlor's capacity, on the 
grounds that the trust or transfer avoids or defeats a right, claim, or interest conferred 
by law on a person by reason of a personal or business relationship with the settlor or 
by way of a ma.ua! or similar right. In this section, "settlor" means a person who 
transfers property in trust; "settlor" includes a person who furnishes the property 
transferred to a trust even if  the trust is created by another person.

Sec. 13.36.390. Definitions. In AS 13.36,
(1) "qualified person" means

(A) an individual who, except for brief intervals, military 
service, attendancr at an educational or training institution, or for absences for 
good cause shovn, resides in this state, whose true and permanent home is in 
this state, who does not have a present intention of moving from this state, and 
who has the intention of returning to this state when away;

(B) a trust company that is organized under AS 06.25 and that 
has its principal place of business in this state; or

WORK D R A F T  WORK D R A F T  0-LS0391\B
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(C) a bank that is organized under AS 06.05, or a national 
banking association that is organized under 12 U.S.C. 21 - 216d, i f  the bank 
or national banking association possesses and exercises trust powers and has 
its principal place of business in this state;

(2) "state jurisdiction provision" means a r revision that the laws of this 
state govern the validity, construction, and administration of a trust and that the trust 
is subject to the jurisdiction of this state.

* Sec. 6. AS 34.27.050(a) is amended to read:
(a) A nonvested property interest is invalid unless

(1) when the interest is created, it is certain to vest or terminate no later 
than 21 years after the death of an individual then alive; [OR]

(2) the interest either vests or terminates within 90 years after its
creation; or

C3) the interest is in a trust and all or part o f the income or 
principal of the trust mav be distributed, in the discretion of the trustee, to a 
person who is living when the trust is created.

* Sec. 7. AS 34.40.010 is amended to read:
Sec. 34.40.010. Invalidity generally. Except as provided in AS 34.40.110, 

a [A] conveyance or assignment, in writing or otherwise, of an estate or interest in 
land, or in goods, or things in action, or of rents or profits issuing from them or a 
charge upon land, goods, or things in action, or upon the rents or profits from them, 
made with the intent to hinder, delay, or defraud creditors or other persons of their 
lawful suits, damages, forfeitures, debts, or demands, or a bond or other evidence of 
debt given, action commenced, decree or judgment suffered, with the like intent, as 
against the persons so hindered, delayed, or defrauded is void.

* Sec. 8. AS 34.40.110 is repealed and reenacted to read;
Sec. 34.40.110. Restricting transfers of trust interests, (a) A person who 

in writing transfers property in trust may provide that the interest of a beneficiary of 
the trust may not be either voluntarily or involuntarily transferred before payment or 
delivery of the interest to the beneficiary by the trustee. In this subsection,

(1) "property" includes real property, personal property, and interests

WORK D R A F T  WORK D R A FT  0 LS0391VB
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in real or personal property;
(2) "transfer" means any form of transfer, including deed, conveyance,

or assignment.
(b) I f  a trust contains a transfer restriction allowed under (a) of this section, 

the transfer restriction prevents creditor existing when the trust is created, a person 
who subsequently becomes a creditor, or another person from satisfying a claim out 
of the beneficiary's interest in the trust, unless the

(1) transfer was intended in whole_or in part to hinder, delay, or 
defraud creditors or other persons underAS 34.40.010j_ -

(2) trust provides that the settlor may revoke or terminate all or part 
of the trust without the consent of a person who has a substantial beneficial interest 
in the trust and the interest would be adversely affected by the exercise of the power 
held by the settlor to revoke or terminate all or part of the trust; in this paragraph, 
"revoke or terminate" does not include a power to veto a distribution from the trust, 
a testamentary special power of appointment or similar power, or the right to receive 
a distribution of income, corpus, or both in the discretion of a person, including a 
trustee, other than the settlor;

(3) trust requires that all or a part of the trust’s income or principal, or 
both, must be distributed to the settlor; or

(4) at the time of the transfer, the settlor is in default by 30 or more 
days of making a payment due under a support judgment or order for a child of the 
settlor.

(c) The satisfaction of a claim under (b)(1) - (4) of this section is limited to 
that part of the trust to which (b)(1) - (4) of this section applies.

(d) Notwithstanding a provision in the trust instrument to the contrary, when 
a distribution is declared by and payable from a trust, the child support enforcement 
agency established under AS 25.27 may enforce the support obligations of a 
beneficiary, including a trust settlor who is a beneficiary, of the trust against the 
portion of the distribution to which the beneficiary is entitled.

(e) A person may not bring an action with respect to a claim allowed under
(b)(1) of this section if  the person

WORK D R A F T  WORK D R A FT  0-LS0391VB
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(1) is a creditor when the trust is created unless the action is brought 

within the later of
(A) four years after the transfer is made; or
(B) one year after the transfer is or reasonably could have been 

discovered by the person; or
(2) becomes a creditor subsequent to the transfer unless the action is 

brought within four years after the transfer is made.
(f) In tliis section, "settlor" means a person who transfers real property,

personal property, or an interest in real or personal property, in trust.
* Sec. 9. This Act does not apply to a trust unless the trust is created on or after the

effective date of this Act.
* Sec. 10. This Act takes effect immediately under AS 01.10.070(c).

WORK D R A FT  WORK D R A FT  0-LS0391\B
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L E G A L  S E R V IC E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M January 16, 1997

SUBJECT: Bill on trusts (Work Order No. 20-LS0333\A)

TO:

FROM: Theresa Bannister 
Legislative Counsel

This memo accompanies the draft that you requested o f a bill on trusts. It was based on the 
material you sent me ("material"). Please note the following comments.

1. Proposed AS 13.36.035(c) contains the language from your material's new subsection (e). 
The language in (e) appeared to relate specifically to (c)(1), (2), and (3), so the draft locates 
some o f the (e) language in the individual paragraphs to which it relates. Please examine
(c)(1) in particular because the intent o f your new (e) language was not entirely clear to me 
and it was necessary to interpret what you wanted.

2. Your material in proposed AS 13.36.045(a)(3) has been deleted, and a new phrase has 
been added as (a)(3) ("unless the trust satisfies AS 13.36.035(c),"). The reason is to avoid 
a conflict with the new language o f proposed AS 13.36.035(c). Please examine the 
subsection to determine i f  the changes achieve what you had in mind.

3. The definition o f "settlor" has been removed from AS 13.36.390 and placed in proposed 
AS 13.36.035(e) and 13.36.310. The reason for these changes is to limit the application o f 
the definition to the new provisions in the bill where it appears; otherwise it would also apply 
to other sections o f AS 13.36.

4. In your amendment to AS 34.27.060(3), the draft uses "AS 34.27.050(a)(1) or (3)." This 
is different from your draft, which used "AS 34.27.050(a)". The reasons are that the current 
language docs not reference (a)(2) and that inclusion o f (a)(2) may cause single subject 
problems with the bill.

5. In proposed AS 34.40.110(a), the draft uses "beneficiary" instead o f "beneficiary or 
beneficiaries." Under AS 01.10.050(b), words in the singular include the plural, and vice 
versa.



Rpresentative Norman Rokeberg 
January 16, 1997 
Page 2
6. In proposed AS 34.40.110(b)(2), a definition o f "settlement trust" might be helpful. It is 
not clear just what "settlement trust" includes.

7. In proposed AS 34.40.110(d), the draft refers to "the distribution to which the beneficiary 
is entitled," since "otherwise entitled" seemed unnecessary.

I f  I may be o f further assistance, please advise.

TLB:glc:pI
97-002.gIc

Enclosure
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HOUSE B ILL  NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE BY REQUEST

Introduced:
Referred:

A  BILL 

F O R  AN A C T  EN TITLED  

"A n  A ct relating to certain irrevocable transfers in trust, to the jurisdiction

governing a trust, to challenges to trusts or  property transfers in trust, to the

validity' o f  trust interests, and to transfers o f certain trust interests; and providing 

fo r  an effective date."

BE IT  E N A C TE D  B Y  TH E LEG ISLATU RE OF TH E STA TE  O F A L A S K A :

* Section 1 AS 13.12.205(2) is amended to read:
(2) property transferred in any of the following forms by the decedent 

during marriage:
(A) an irrevocable transfer, including an irrevocable transfer 

in trust with a transfer restriction under AS 34.40.110(a). in which the 
decedent retained the right to the possession or enjoyment of, or to the income 
frvn , the property, if  and to the extent the decedent's right terminated at or 
continued beyond the decedent's death; the amount included is the value of the 
fraction of the property to which the decedent's right related, to the extent the

-1-
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fraction of the property passed outside probate to or for the benefit of a person 
other than the decedent’s estate or surviving spouse;

(B) a transfer in which the decedent created a power over the 
income or property, exercisable by the decedent alone or in conjunction with 
another person, or exercisable by a nonadverse party, to or for the benefit of 
the decedent, the decedent's creditors, the decedent's estate, or creditors of the 
decedent's estate; the amount included with respect to a power over property 
is the value of the property subject to the power, and the amount included with 
respect to a power over income is the value of the property that produces or 
produced the income, to the extent the power in either case was exercisable at 
the decedent’s death to or for the benefit of a person other than the decedent’s 
surviving spouse or to the extent the property passed at the decedent's death, 
by exercise, release, lapse, default, or otherwise, to or for the benefit of a 
person other than the decedent’s estate or surviving spouse; if  the power is a 
power over both income and property and the preceding provision defining the 
amount included produces different amounts, the amount included is the greater 
amount; and 

* Sec. 2. AS 13.36.035(a) is amended to read:
(a) The court has exclusive jurisdiction of proceedings initiated by interested 

parties concerning the internal affairs of trusU  including trusts covered bv (c) of this 
section. Except as provided in (c) and (d) of this section, proceedings that [. 
PROCEEDINGS WHICH] may be maintained under this section are those concerning 
the administration and distribution of trusts, the declaration of rightSi and the 
determination of other matters involving trustees and beneficiaries of trusts. These 
include [, BUT ARE NOT LIMITED TO,] proceedings to

(1) appoint or remove a trustee;
(2) review trustees' fees and to review and settle interim or final

accounts;
(3) ascertain beneficiaries, uetermine any question arising in the 

administration or distribution of any trust including questions of construction of trust 
instruments, instruct trustees, and determine the existence or nonexistence of any
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immunity, power, privilege, duty, or right; and
(4) release registration of a trust.

* Sec. 3. AS 13.36.035 is amended by adding new subsections to read:
(c) A provision that the laws of this state govern the validity, construction, and 

administration of the trust and that the trust is subject to the jurisdiction of this state 
is valid, effective, and conclusive for the trust if

(1) some or all of the trust assets are deposited in this state and are 
being administered by a qualified person; in this paragraph, "deposited in this state" 
includes being held in a checking account, time deposit, certificate of deposit, 
brokerage account, or other similar account or deposit that is located in this state;

(2) the trustee is a qualified person who is designated as a trustee under 
the governing instrument or by a court having jurisdiction over the trust;

(3) the trustee's powers include or are limited to
(A) maintaining records for the trust on an exclusive basis or 

a nonexclusive basis; and
(B) preparing or arranging for the preparation of, on an 

exclusive basis or a nonexclusive basis, an income tax return that must be filed 
by the trust; and

(4) part or all of the administration occurs in this state, including 
physically maintaining trust records in this stale.

(d) The validity, construction, and administration of a trust with a state 
jurisdiction provision are determined by the laws o f this state, including the

(1) capacity of the settlor;
(2) powers, obligations, liabilities, and rights of the trustees and the 

appointment and removal of the trustees; and
(3) existence and extent of powers, conferred or retained, including a 

trustee's discretionary powers, the powers retained by a beneficiary of the trust, and 
the validity of the exercise of a power.

(e) In (d) of this section, "settlor" means a person who transfers property in 
trust; "settlor" includes a person who furnishes the property transferred to a trust even 
i f  the trust is created by another person.
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* Sec. 4. AS 13.36.045(a) is amended to read:
(a) The court w ill not, over the objection of a party, entertain proceedings 

under AS 13.36.035 involving a trust registered or having its principal place of 
administration in another state, unless

(1) all appropriate parties could not be bound by litigation in the courts 
o f the state where the trust is registered or has its principal place of administration; 
[OR]

(2) the interests of justice otherwise would seriously be impaired; or
(3) the trust satisfies AS 13.36.035(c).

* Sec. 5. AS 13.36 is amended by adding new sections to read:
Sec. 13.36.310. Challenges to trusts. Except as provided in AS 34.40.110, 

a trust that is covered by AS 13.36.035(c) or that is otherwise governed by the laws 
of this state, or a property transfer to a trust that is covered by AS 13.36.035(c) or that 
is otherwise governed by the laws of this state, is not void, voidable, liable to be set 
aside, defective in any fashion, or questionable as to the settlor’ s capacity, on the 
grounds that the trust or transfer avoids or defeats a right, claim, or interest conferred 
by law on a person by reason of a personal or business relationship with the settlor or 
by way of a marital or similar right. In this section, "settlor" means a person who 
transfers property in trust; "settlor" includes a person who furnishes the property 
transferred to a trust even i f  the trust is created by another person.

Sec. 13.36.390. Definitions. In AS 13.36,
(1) "qualified person" means

VA) an individual who, except for brief intervals, military 
service, attendance at an educational or training institution, or for absences for 
good cause shown, resides in this state, whose true and permanent home is in 
this state, who does not have a present intention of moving from this state, and 
who has the intention of returning to this state when away;

(B) a trust company that is organized under AS 06.25 and that 
has its principal place of business in this state; or

(C) a bank that is organized under AS 06.05, or a national 
banking association that is organized under 12 U.S.C. 21 - 216d, if  the bank
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or national banking association possesses and exercises trust powers and has
its principal place of business in this state;

(2) "state jurisdiction provision" means a provision that the *aws of this 
state govern the validity, construction, and administration of a trust and that the trust 
is subject to the jurisdiction of this state.

* Sec. 6. AS 34.27.050(a) is amended to read:
(a) A nonvested property interest is invalid unless

(1) when the interest is created, it is certain to vest or terminate no later 
than 21 years after the death of an individual then alive; [OR]

(2) the interest either vests or terminates within 90 years after its
creation; or

(3) the interest is in a trust and all or  nart o f  the incom e or  

principal o f  the trust mav be distributed, in the discretion o f  the trustee, to a 

person  w ho is living when the trust is created.

* Sec. 7. AS 34.27.060 is amended to read:
Sec. 34.27.060. Reform ation. Upon the petition of an interested person, a 

court shall reform a disposition in the manner that most closely approximates the 
transferor's manifested plan of distribution and is within the 90 years allowed by 
AS 34.27.050(a)(2), (b)(2), or (c)(2) if

(1) a nonvested property interest or a power of appointment becomes 
invalid under AS 34.27.050;

(2) a class gift is not but might become invalid under AS 34.27.050 and 
the time has arrived when the share of any class member is to take effect in possession 
or enjoyment; or

(3) a nonvested property interest that is not validated by 
AS 34.27.050(a)(1) or (3) can vest but not within 90 years after its creation.

* Sec. 8. AS 34.40.010 is amended to read:
Sec. 34.40.010. Invalidity generally. Except as provided in AS 34.40.110. 

a [AJ conveyance or assignment, in writing or otherwise, of an estate or interest in 
land, or in goods, or things in action, or of rents or profits issuing from them or a 
charge upon land, goods, or things in action, or upon the rents or profits from them,

-5-
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made with the intent to hinder, delay, or defraud creditors or other persons o f  their 
law ful suits, damages, forfeitures, debts, or demands, or a bond or other evidence o f 
debt given, action commenced, decree or judgment suffered, with the like intent, as 
against the persons so hindered, delayed, or defrauded is void.

* Sec. 9. AS 34.40.110 is repealed and reenacted to read:
Sec. 34.40.110. Restricting transfers o f  trust interests, (a) A person who 

in writing transfers property in trust may provide that the interest o f a beneficiary o f 
the trust may not be either voluntarily or involuntarily transferred before payment or 
delivery o f the interest to the beneficiary by the trustee. In thir subsection,

(1 ) "property" includes real property, personal property, and interests 
in real or personal property;

(2 ) "transfer" means any form o f transfer, including deed, conveyance,
o r assignment.

(b) I f  a tmst contains a transfer restriction allowed under (a) o f this section, 
the transfer restriction prevents a creditor existing when the trust is created, a person 
who subsequently becomes a creditor, or another person from satisfying a claim out 
o f the beneficiary’ s interest in the tmst, unless the

(1 ) transfer was intended in whole or in part to hinder, delay, or 
defraud creditors or other persons under AS 34.40.010;

(2 ) tmst provides that the settlor may revoke or terminate all or part 
o f the trust without the consent o f a person who has a substantial beneficial interest 
in the tmst and the interest would be adversely affected by the exercise o f  the power 
held by the settlor to revoke or terminate all or part o f the tmst; in this paragraph, 
"revoke or terminate" does not include a power to veto a distribution from the tmst, 
a testamentary special power o f appointment or similar power, o r the right to receive 
a distribution o f income, corpus, or both in the discretion o f a person, including a 
tmstee, other than the settlor;

(3 ) tmst requires that all or a part o f the tmst’ s income or principal, or 
both, must be distributed to the settlor; or

(4 ) at the time o f the transfer, the settlor is in default by three or more 
days o f making a payment due under a support judgment or order fo r a child o f the
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1 settlor.
2 (c) The satisfaction o f  a claim under (b )(1 ) - (4 ) o f this section is limited to
3 that part o f the trust to which (b )(1 ) - (4 ) o f this section applies.
4 (d) Notwithstanding a provision in the trust instrument to the contrary, when
5 a distribution is declared by and payable from a settlement trust, the child support
6 enforcement agency established under AS 25.27 may enforce the support obligations
7 o f  a beneficiary, including a trust settlor who is a beneficiary, o f  the trust against the
8 portion o f the distribution to which the beneficiary is entitled.
9 (e) In this section, "settlor" means a person who transfers real property,

10 personal property, or an interest in real or personal property, in trust.
11 * Sec. 10. This Act does not apply to a trust unless the trust is created on or after the
12 effective date o f this Act.
13 * Sec. 11. This Act takes effect immediately under AS 01.10.070(c).
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