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type of brokerage relationship and a section providing that the source
ofcompensation does not determine agency.1£8 Under the new law, a
broker ma>{ act as a single a%_ent for eithér the buyer or seller, sub-
agent, dua aqent, or transaction broker.109 Unless otherwise speci-
fied, the Colorado statutory scheme considers brokers to be
transaction brokers.160 The sfatute lists each type of brokerage rela-
tionship and implies an abrogation ofcommon law agency and its fidu-

Id.
158. 14, H 12-61-801-81L

159. |0, 512-61-803.
160. 0. Section 12-61-803 provides that transaction broken havo the followingdu —

ties and obligations:
(2 To perform the terms ofany written or oral agreement made with any party

to the transaction;
(b) To exorcise reasonable skilland care as a transaction-broker, inrfmkny, but

not limited to:

(D) Presenting all ofian and counteroffers in a timely manner regardless of

whether the property issubject to a contract for sale or lease or letter of intent;

(ID Advising the parties regarding tho transaction and suggesting that such

parties obtain expert civice as to material matters about which the transac—

t’gioE—broker knows but the specifics of which are beyond the expertise of such
roker;

(11D Accounting ina timely manner for all money and property reoehrod;

(IV) Keeping tho parties fiiliy informed regarding the transaction;

(V) Assisting the parties in complying with the terms and conditions of any

contract iwinding Mnmng the transaction;

(VD Disclosing to all prospective buyers or tenants any advene material facts

actually known by this broker including but not limited to adverse material

facts pertaining to the title, the physical condition of the property, any defects

in the property, and any environmental hazards affecting the property required

by law to bo disclosed;

(VID Disclosing toany prospective seller or landlord all advene material facts

actually known by tho the broker including but not limited to advene material

facta pertaining to the buyer"s or tenant"s financial ability to perform the terms

of the transaction and the buyer®s intent to occupy the property aa a principal

residence; and

(VHD Informing the parties that as seller and buyer or as landlord and tenant

they shall not be vicariously liable for any acts of tho transaction-broker;

(© To comply with all requirements of this article and any rules promulgated

pursuant to this article; and

(d) To comply with any applicable federal, state, or local laws, roles, regula—

tions, or ordinance* including fair housing and civil rights statutes or

regulations.

() Tho following information shall not be disclosed by a transaction-broker

without the informed consent of all parties:

sa) That a buyer or tenant is willing to pay more than the purchase price or
ease rate offered for the properly;

(b) That a seller or landlord iswilling to accept less than the asking price or

lease rate for the property;

(© What the motivating factors are for any party buying, soiling, or leasing the
property;

(d) That a seller, buyer, landlord, or tenant will agree to financing terms other
than those offered;

(e) Any facts or suspicions regarding circumstances which may psychologically
impact or stigmatixe any real property pursuant to section 38-35.5-in** J.R.S_;
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dary duties.10L This abrogation, however, is not expressly stated.

(0 Any material information about the other party unleu disclosure is re—
quired by law or failure to disclose such information would constitute fraud or
dishonest dealing.

(@ A transaction-broker has no duty to conduct an independent inspection of
the property for the benefit of tho buyer or tenant and hsis no duty to indepen—
dently verify the accuracy or completeness of statements made by the seller,
landlord, or independent inspector*.

(B) A transaction-broker has no duty to conduct on independent investigation
of the buyer*"s or tenant™s financial condition or to verify the accuracy or com—
pleteness of any statement made by the buyer or tenant

() A transaction-broker may do the following without breaching any obliga—
tion or responsibility;

(@ Show altemative properties not owned by the seller or landlord to a pro—
spective buyer or tenant;

(b) List competing proparties for uale or lease;

(© Show properties inwhich the boyar or tenant is interested to other prospec—

tive buyers or tenants; and
(d) Serve as a singleagent, subagent, or dual agent for ths same or for different

parties in other real estate transactions.
(7) "Rieie shall be no imputation of knowledge or information between any
party and the transaction-brokeroramong persons within an entity engaged as
a_transaction-brokar.
@, A transaction-broker may cooperate with other broken but shall not en—
gage any subagents.
Colo. Rrv. atax. 812-61-803 (Supp. 1.999).
161. 0. s12-61-804. Section 12-611*804 provides that single agents engaged by the
seller have the following duties end obligations:
(@) To perform the terms of the written agreement made with the (party
represented];
() To exercise reasonable skill and eve for the (party represented];
() To promote the interests of the (party represented] with the utmost good
faith, loyalty, and ficelity, including, but not limited to:
(D Seeking a price and terms which are. acceptable to the (party represented];
except that the broker shall not; be obligated to seek additional offers to
purchase the property while the property is subject to * contract for sale or t
seek additional offers to lease the property while the property is subject to a
lease or letter of intent to lease;
(ID Presenting all offera to and from the (party represented] ina timely man-
uer regardless ofwhether the property issubject toa contract for sale or a lease
or letter of intent to lease;
(HD Disclosing o the (party represented] advene material facts actually
known by the broker;
(1V) Counseling the (party represented] as to any material benefitsor risks ofa
transaction which are actually known by the broker;
(V) Advising the (party represented] to obtain expert advice as to material
matters aboutwhich the broker knows but the specifics ofwhich are beyond the
expertise of such broker;
(VD Accounting ina timely manner for all money end property received; and
(VID Informing the (party represented] that such (party] nay be vicariously
liable for tho acts of such (party"s] agent or any subagent when the broker is
acting within the scope of the agency relationship;
(@) To comply with ail requirements of this ertido and any rules promulgated
pursuant to this article; and
(©) To comply with any applicablu federal, state, or local laws, rules, regula—
tions, or ordinances including fair housing and civil rights statutes or
regulations.
(@ The following information shall not be disclosed by a broker acting as a
(partys! agent without the informed consent of the (party represented];
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The state real estate commission is to provide the specific disclosure
forms the broker must use:162 The statute also preserves freedom of
contract by allowmg the parties to make agreements providing for ad*
ditional duties.163 Brokers must advise the parties that the disclosure
has legal consequences and urge them to consult legal counsel before

(@ That (the party represented] iswilling to accept less than the asking price
or lease rate for the property;

Ib) What the motivating factors are for the party (in] tho property;

(© That the (party represented] will agree to financing terms other than these
offered;

(d) Any material information about the (party represented] unless disclosure is

required by law or failure to disclose auch information would constitute fraud

or dishonest dealing; or

(e) Any facts or suspicions regarding circumstances which may psychologically

impact or atigmatirr any real property pursuant to section 38-35.5-101, CJELS.

(3Xa) A broker acting as a (party*s] agent owes no duty or obligation to the

(party not represented]; except thata broker shall, subject to the limitations of

section 38-355-101, CiLS, concerning psychologically impacted property, dis—

close to any prospective (party] all adverse material facts actually known by
ouch broker. Such adverse material factamay include but shall not be limited

1o adverse material facta pertaining to the title and the physical condition of

the property, any material defects in the property, and any environmental

hazards affecting the property which are required by law to be disclosed.

) A (party"s] agent owes no duty to conduct on independent inspection of the

property for the benefit ofthe (party not represented] and owes no duty to inde—

pendently verify the accuracy or completeness of any statement made by (the
party represented] or any independent inspector.

@ A sller'sor landlord 3 agent may show properties not owned by such seller

or landlord to prospective buyers or tenants and may listcompeting properties

for sale or lease and not be deemed to ha*>e breached any duty or cbligation to

such seller or landlord.

(5%Xa) A seller or landlord may agree in writing with a seller3 or landlord$

agent that rcher brokers may be retained and compensated as subagents.

() Any br ,keractingas a subagent on the sailer$ or landlord 3 behalfshall be

a limited agentwith the obligations and responsibilities set forth in subsections

O, @, B, and (@) of this section.

Id. 812-61-804. Set Id. 812-61-805 (describinga singleagent”s dutieswhen engaged by
the buyer).

Duel agents have the same duties as tingle agents, but may also disclose any infor—
mation tooao party that isgained from the other party ifsuch information isrelevant to
tho transaction or parry. A dual agent must infgrm the parties that each may be held
vicariously liable for the acts of the dual agent €€ Id| 812-61-806(1)." Section 12-61-
806(4) provides that dual agent* may not disclose any of the follovingwithout the in—
formed written consent of the parties:

(@ That a buyer or tenant iswilling to pay m-re than the purchase price or

lease rata offered for the property;
Eb) That a seller or landlord iswilling to accept less than the asking price or

ease rata for the property;
(© What the motivating factors are forany party buying, selling, or leasing the

(d) That a seller, buyer, landlord, or tenant will agree to financing terms other
than those offered; and

(® Any facts or suspicions regarding circumstances which may psychologically
impact or stigmatize any real property pursuant to section 38-35.5-101, CiLS.

Id. §]2_F -806(4).
162. g.§1z-61-803§4§.
163. 10. § 12-61-803(5
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signing such forms.164 Whether consumers will actually take this ad-
vice remains to be seen. If consumers seek and rel¥ on_the broker's
exFIananons, such actions could amount to an unauthorized practice

of law.

¢. Florida

Florida amended its real estate broker laws in 1994 to include
new definitions for “fiduciary,” “disclosed dual agent," “transaction
broker," and “single agent." 65 The amended statute also provides
that the Florida Real Estate Commission may suspend, impose a fine
upon, or issue a reprimand to any broker who fails to give written
notice of the required agency disclosure to all Pames involved in the
transaction.166 The broker must make the disclosure to the party reP-
resented when the agreement for representation is entered into and to
the party not represented at the first substantive contact167 Florida
permits dual agency if the broker obtains the informed written con-
sent of all parties.168 By conse_ntmq to dual agency, the parties lose
the right to the agent’s undivided loyalty.18®" Transaction brokers,
who are essentially independent contractors, must also disclose their

164. 1d. 812-61-803(4).

166. SeeFla. Stat. Ann. &75.01(1X0 (West 1991 Supp. 1996). Section475.01(1X0
provides the definition of Tiduciary" as @ broker ina rsUtionship of trust and confi—
dence between that broker os agent and the seller or bujer as principal. The duties of
the broker as a fiduciary are loyalty, confidentiality, obedi(j-}nce, full disclosure, and ac—
counting and the duty to use sill, care, and diligence.” 1d.

Section 476.01(1Xj) provides the definitionof "disclosed dual agent™ as
a broker who works as an agent for both the buyer and the seller. The broker
must obtain the informed consent inwriting ofall parties to the transaction to
be a disclosed dual agent. The disclosed dual agent has all the duties ofa fidu—
ciary except full disdosure between the buyer and seller.
d. s175.0101%0).
Section 476.01(1Xk) provides the definition of “Cransactionbroker" as
a brokerwho fecilitates a brokerage transaction between a btxyer and a teller.
The transaction broker does not affirmatively represent either the buyer or the
selleras an agent, and no fiduciary duties exist except for the duty of account—
ing and the duty to use sill, care, and diligence. However, the transaction
broker shall treat the buyer and seller with honesty and faimess and shall
disclose all known facts material ly affecting thafcalue of tife propertyin resi—
dential transactions to both the buyer and seller. The broker®s role ss a trans—
action broker must be fully disclosed in writing to the buyer end sailer.
|d. 8475.01(1Xc.
Section 476.01(1) provides the definition of “single agent” is.defined as & broker
who represents, as a fiduciary, either the buyer or seller but not both in the same trans-
* action.” g 8 476.01(2).

166. . 8476.25 (©)- Rule 61J2-24.001 of the Florida Administrative Code, which
provides disciplinary guidelines for the Florida Real Estate Commission, prescribes li—
cense suspension ofup tofive years as the penalty fornondisclosure. Fla. Admin. Code
Ann. R. 6U2-24.001 (1994).

167. Fdla. Stat. Ann. 8175.25(q) (West 1991 Supp. 199%5).
d

168. 1. &475.25(gx2).
160. 1.
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role to all parties.170 The source of compensation does not determine
or create agency.171 The statute does not mention any abrogation of
common law agency and does not specify the disclosure form"the bro-

ker must use.

d. Georgia

In 1993, Georgia passed the Brokerage Relationships in Real Es-
tate 'Transactions Act (*Act").172 The Act abrogates common law
agency as applied to reol estate brokers and replaces it with specifi-
cally defined statutory relationships. The Act also includes a defini-
tions section. The moSt notable term defined is “limited agent,” which
means “a broker who, acting under the authority of a brokeralqe en-
gagement, solicits offers to purchase, sell, leaw, or exchange real prop-
erty without being subject to the control of the client except as to the
result ofthe work."173 The Act deems a broker a limited agent “unless
a different legal relationship between the broker and the person for
whom the broker performs ... is intended and is reduced to writing
and signed by the parties.”174 o _

As a limited agent, a broker owes no fiduciary duties to any party
and is only responsible for exercising ordinary care in the discharge of
the broker's services.175 A broker engaged by the seller must comply
with all contractual provisions of the listing'agreement, promote the
seller's interests by seeking a sale at terms acceptable to the seller,
and disclose all material facts of which the broker has actual knowl-
edge.178 This listing or the seller’s broker must treat prospective buy-
ers honestly and must not knowingly give false information.177 The
listing broker- must also disclose tobuyers any adverse facts pertain-
ing to the condition of the property and mafy perform certain ministe-
rial acts for the buyer such as Preparlng offers and conveying them to
the seller; locating lenders, attorneys, and insurance agents; or per-
formm(t; other similar acts without violating the duty to promote the
interests ofthe seller.178 The Act contains areciprocal section dealing
with brokers engaged by buyers.179

170. |d. 5475.25¢qx3).

171. 1d. $475,256.

172. Ga. Code Ann. {5 10-6A-1-14 (Harmon Supp. 1993).

173. 10, 510-6A-3. This section also contains definitions distinguishin betgeen
Tustomer* gnd “Client” and YWrokerage engagement™ and “fmmaterial acta."%ee 0.

174. 1. 9 10-6a-4.

175. |

176. |

177. |

178. |

179. |

. §10—6a—5.

. 9 10-6a-5(b).
a. g 10-6a-5(bXC).-
d. §10-6a*7.
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Another section of the Act expressly states that payment of com-
pensation to a broker does not determine the brokerage relation-
ship.180 Georgia allows dual agency as Ion(t;_ as the broker makes a
complete written disclosure sn};ned by all parties.181 Although the Act
contains no actual disclosure form, the Act lists the requirements for
compliance.182 Addmonallhl, a broker’s participation in the MLS does
not create subag%ency on the part of selling agents who are not the

listing agents.1

e. Ilinois

~llinois_recently amended its Real Estate License Act of 1983 to
include Article 4 - Brokerage Relations (“Article 4”). The amendment
took effect on January 1,1995, and supersedes common law a(t;ency.1_34
Article 4 allows for the use of the “designated a?e_ncy” concept to avoid
dual agency.180 A "designated agent™Is an affiliated licensee who is
named by a broker as the legal agent of the broker’s client when the
other party to the transaction is reEresented by the same broker or
another affiliated licensee of the broker.180 This’is the equivalent ofa
“chinese wall” situation in a law firm when one of the firm’s attorneys

180. |q, §10-6a-Il.
181. ’ . §10-6a-12.
182. . Section 10-6&-12 provide* in relevant part:

(@ A broker may act a* a dual agent only with the written consent of all cli—
ents. Such written consent shall be presumed to havo been given and 1o be
informed aa against any clientwho signs a writing or writings which contains
the following:

(D A description of the transactions or types of transactions in which the bro—
ker will serve aa a dual agent;

(9 A statement that, in serving as a dual agent, the broker represents two
clients whose interests are or at times could be different or even adverse;

(3 A ntatement that a dual agent may not disclose to any client nformation
made confidential by requeat or instructions from another client, except infor—
mation allowed to be disclosed by this Code section or required to be disclosed
by this Code section or required to be disclosed by this chapter;

(@ A statement that the broker or the broker"s affiliated licensees have no ma —
terial relationship with either client other than that incidental to the transac—
tions, or if the broker or the broker$ affiliated licensees have such a
relationship, a disclosure of the nature 0 such a relationship. For the purposes
of this Code section, a material relationship shall mean any actually known
personal, familial, cr business relationship between the broker or the broker®s
affiliated licensees and a clientwhich would impair the ability of the broker or
affiliated licensees to exercise fair and independent judgment relative to an—
other client;

(6) A statement that the clientdoes not have to .-.meant to the dual agency; and
(6) A statement that the consent of the client has been given voluntarily and
that the engagement has been read and understood.

ld. s10-6a-12(a).

183. /d. { 10-6a-13.

184. éll. nn. Stat. ch. 225, para. 455, 838.5(a) (Smith-Hurd Supp. 1995).
185. € 10. 55 38.15, 38.50.

186. 1d. 538.10.
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represents a party whose interests are adverse to those of another cli-
ent the firm represents. ‘Article 4 creates a presumption that a real
estate licensee Is the designated agent ofthe party for whom the licen-
see is working, unless the broker and the consumer enter into a writ-
ten agreement to the contrary or the licensee performs only
ministerial act3 on behalf of the customer.187

_As with other states, the source of compensation does not deter-
mine agency.188 Article 4 specifically lists the broker's duties and
states that a broker representing the buyer will not be presumed to
have breached a duty by acceﬁtlng from the seller a commission based
on the seIImg price"189" Furthermore, participation in the MLS does
not create subagency.190 Article 4 also va' es that there is no vica-
rious liability on the part of clients for the acts of the licensees.191

One [>otential problem in the Illinois approach lies with its disclo-

sure requirements. No form is provided, and brokers are required
only to “advise” consumers.192 Article 4 requires a broker to make a
written disclosure to those whom the broker is not representing, “at a
time intended to P_revent disclosure of confidential information” and
no later than the time when an offer is Prepared.l93 Article 4's man-
date that brokers “advise" clients about agency law rather than re-
quiring brokers to complete a prescribed “disclosure form arguably
constitutes an unauthorized practice of law.

f. Indiana

The Indiana statute distinguishes between a “client” and a “cus-
tomer” and further provides that a broker owes fiduciary duties only
to “clients.”191 Indiana allows for real estate brokers/agénts to act as
traditional sellers' agents, as buyers' brokers, or as limited agents.
The statute defines a “limited agent” as a dual agent with express lim-

ited and divided duties owed f0 the buyer and seller.19% By listing

188. (. 938.40.
189. 10.%93820,38.25,38.45 (discussinga licensees duty to the customer, the licen—

see S relationshipwith the client, and dual agency, respectively). [0. 93820 @©. This is,
of course, an attempt to deny reality by statute.

190. (0. 938X5.

191. [0. 938.60.

192. . 938.35, .
193. 1d. 938.35(h). Butteeid. 938.45 (allowing for the creation of dual agency and

proscribing the specific written disclosures tho broker must make prior to entering the

dual agencv relationship).
194, Ind. Code Ann. 99 25-34.1-10-4, 25-34.1-10-5, 25-34.1-10.6 (Burns 1995) (de—

fining "dTgkerage relationship,” *client,” and Tustomer," respectively).

195. 10, 925-34,1-10-7. Section 25-34.1-10-12 provides in relevant part
(@ A broker may act as a limited agent only with the written consent of all
parties to a reel estate transaction. The written consent is presumed to have

187. g §38.15.




1995 BUYERS' BROKERS 63

each of the duties and disclosures required of each type of agent, the
Indiana statute attempts to deal with the issue of divided Iogaltles by

abrogating the common law and creating statutory agenckl.l9 Similar
to the other states which have enacted comprehénsive statutes, com-
Bensatlon does not determine agzency._l97 he statute also requires
rokers to develop and implement a written office policy which identi-
fies and describes the t{pes of brokerage relationships in which the

office will engage with its clients.19

g. Maine

Maine requires “a meaningful, written real estate brokerage
agency relationship disclosure form ac defined and mandated by rules

been given and all parties are considered informed for any party who signs a
writing or writings at the time ofentering into a brokerage relationship with
the broker that contains the following:

(D A description of the real estate transaction or types of real estate transac—
tions inwhich the broker will serve as a limited agent.

(@ A statement that in serving as a limited agent, the broker represents par—
tieswhose interests are different or even adverse.

(3 A statement that a limited agent shall not disclose the following without
the informed consent, in wntmg, of the parties to the real estate transaction:
(Al Any material or confidential information, except adverse material facts or
risks actually known by the broker concerning the physical condition of the
property and facts required by statute, rule, or regulation to be disclosed and
that could not be discovered by a reasonable and timely inspection of the prop—

erty by the parties.
CB) That a buyer or tenant will pay more than the offered purchase price or

offered lease rate for the T roperty.
(© That a seller or landlord will accept less than the listed price or lease rate

for the property.
(D) What motivates a party to buy, sll, or lease the property.
(®) Other terms that would create a contractual advantage for one
(@ pirty over another party.
@ A statement that there will be no imputation ofknowledge or information
between any party and the limited agent or among brokers within an entity
engaged as a limited agent.
() A statement that a party does not have to consent to the limited agency.
(6) A statement that the consent ofeach party has been given voluntarily and
that any limited agency disclosure has been read and understood.
(®) Under a brokerage engagement, a brokermay assign different salespersons
affiliated with the broker to represent exclusively different clients in the same
transaction. The salespersons may not disclose, except to the salesperson®s bro—
ker, information made confidential by request or instructions of the client the
salesperson is representing, except information permitted or required to be dis—
closed under this chapter. The broker may not be considered to be acting for
more than one (1) party to a real estate transaction.
® A cause of action doea not arise against a broker for disclosingor failing to
disclose information incompliance with this section, and the limited agent does
not terminate the limited agency relationship by making a required disclosure.

Id. {25-34.1-10-12.

196. |q. f 25-34.1-10-15.

197. 0. 525-34.1-10-13 (@).

198. 0. 5-34.1-10-13(a).
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adopted by the (state real estate] commission."199 The duties of seller
agents, buyer agents,'and disclosed dual agents are listed in separate
séctions.200 Maine codifies the common law fiduciary duties, and the
parties may create a different relationship through contractual agree-
ment20L Furthermore, brokers may perform “ministerial acta such as
P_repar_lng offers and conveying offers” without creating a formal rela-
jonship.202 A listing broker may avoid dual agency by apPomtmg
specific salespersons affiliated with the broker's firm t0 act as the
a%ent_s of the client to the exclusion of all other affiliated licensees.203
This is similar to the Illinois “designated agent” aproach discussed
earlier in this Article. By so doing, the broker and the appointed
agents are only lesponsible for the actual knowledge and information
each possesses. Maine further provides that there iS no “imputation of
knowledge or information by operation of law” merely because the ap-
pointed agent representmg one party is affiliated with the broker rep-

resenting the other party.204

h. Maryland

Maryland amended its disclosure law, effective January 1,
1995.205" The new statute combines definitions and disclosure require-
ments into one section. The definition provision does not mention
“transaction brokers” or “independent contractors.”206 The required
disclosure must occur no later than the “first scheduled face-to-face
contact with the seller or lessor or the buyer or lessee.”207 The statute
does not include a disclosure form but does provide the information

such forms must include.208 The disclosure provisions apply onl%/ in
residential real estate transactions involving one, two, threg, or four

single-family units.209

199. Mb. Bxv. Stat.Ann. tit. 32, §13279 (West Supp. 1994).
200. S(fe Id. 55 13273-75.

201. |, s13272.

202. 10. 313273 @ ©).

203. 10. 513278.

204. |d. 513278(3).

.205. Md. Code Ann.,Bus. Occ. & Prop. 517-528 (1995).
206. Setid. s7-528(a).

207. . 827-528(bX2).
208. . 817-628(bX6). The disdosure must explain the following differences be—

tween a buyer"s agent, seller”s agent, dual agent, and cooperatag agent; the duties of the
broker to exercise reasonable care, diligence, and confidentiality; a presumption that a
seller agency exists absent an agreement to the contrary; that regardless of agency, a
broker must act honestly, fairly and in good faith; that the broker is not qualified, to
advise on tax and legal matters; that all agreements, duties, and manner ofcompensa—
tion need to be inwriting; that dual agency could posgibly arise later, that the client
may refer complaints to the real estate commission. [d.

200. 0. s17-58(g).
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i. Michigan

Michigan’s statute took effect on January 1, 1994, and requires
the broker to make disclosure of the agency relationship and the du-
ties owed to the buyer or seller.210 Brokers must tailor their disclo-
sure forms to conform_ to the prescribed details.21l The statute
Bermlts dual agency “without the full range of fiduciary duties owed

y abuyer's agent and a seller’s agent."212 Michigan also allows bro-
kers to act as “transaction coordinators” who are not agents, for either

party.213

j. Minnesota

Minnesota Joreserves common law agency hut also establishes
minimum _Standards governing broker duties.214 Minnesota courts
addressed this apparent discrepancy in the edina realty Cases where
the court found edina realty breached the more stringent common
law duties. To.clarify the Edina Realty decisions, the Minnesota Leg-
islature, effective April 14, 1994, added a_statement to its disclosure
statute, providing that disclosures complying with the statute are suf-
ficient to meet common law disclosure requirements.210 This still Pre-
serves the common law but attempts to prevent further litigation
S|m||a!’ t0 Edina Realty.

Minnesota permits a broker to act as a buyer's broker or dual
agent provided the broker discloses the relationship to the parties in
the prescribed form.216 If a party refuses to consent to dual agency,
the refusing party may not parUmRate_m a sales transaction involving
the other represented party.217 The disclosure form advises clients to
keep to themselves all information they do not want revealed.218

k. Nebraska

~ Nebraska enacted a comprehensive act defining the a%encg rela-
tionships created by real estate brokerage, operative July 1, 1995.219
After finding that “the application of the common law ofdgency to the
relationships between real estate brokers or salespersons and persons

210. Mich. Coup. Laws Ann. 5339.2517 (West Supp. 1995).
211. |(. 5339.2517(2).
212. 0. {339.2617(3)(©).

213. 0. £839.2517(3Xg).

214. Minn. Stat. Ann. 582.197 (West Supp. 1995).

215. |(1 582.197 Subd. 3.

216. |(. 582.197 Subd. 1-2.

217. 10. 582.197 Subd. 4<).

218. 101, 982.197 Subd. 4(d). The statutory disclosure language is included in the
Appendices to this Article. See Appendix B(2).

219. Neb. Rev. Stat. £76-2401-30 (Supp. 1994).
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who are sellers, landlords, buyers, or tenants of rights and interests in
real propety has resulted in m|sunderstand|ngs_ and consequences
that are contrary to the best interests of the public[,]” the legislature
then concluded that “it is in the best interests ofthe public to codify in
statute the relationships."220 o
‘The legislature began by redefining the b{okera%e relationship as
a “limited agency" and then specified the duties of the limited aPent
for each situation.2*1 a. broker representing on(ljy a seller, landford,
buyer, or tenant is a “single agent,"222 Unless a dual agency relation-
ship occurs, the statute implies that the selling broker may be consid-
ered the subagent cfthe listing broker.223 Absentan agreement to the
contrary, the broker is a limited agent of the buKer or tenant224
~ The statute requires the broker to disclose the duties and obllga-
tions which arise from this limited agency relat|onsh|P.223 Other du-
ties of disclosure and confidentiality depend on the party for whom the
broker is the “limited agient" ere the broker is acting as the
seller’s or landlord’s agent, the broker must disclose to the client all
facts which materially affect the value of the property and may not
disclose any of the client’s confidential information.2z3 The seller’s
broker has no duty to the buyer, exceﬁt to reveal adverse information
that the broker actually knows.227 The buyer's broker must disclose
to the buyer any material adverse information about the property that
the broker actually knows and must not reveal any of the buyer’s con-
fidential information.228 A dual agent may not réveal prescribed in-
formation re?ardmg the buyer to the seller'and about the seller to the
buyer as well as any confidential information.229 In addition, a listing
broker or a subagent of the Ilstmgz broker must disclose in writing t0
any prospective buyer or tenant the type of relationship the broker

220. g b 76-2401(2), @.

221. . &76-2417(1), 76-2418(1), 76-2419(2) (identifying the broker aa a limited
agent and defining the limited agents duties when acting as a seller3 broker, buyer
broker®s oy dual agent).

. B 76-2414.

. J 76-2416, 76-.1419.

. 5 76-2416(2).

g 6- 116(D).

. 90 76-2417(IXcXiii), 76-2417(2).

. B76-2417(3).
. Q) 76-2418dXcXiii), 76-2418(2).
. Q) 2419(4), 2419(5Xa). Section 2419(4) provides that a dual agent must not

222.
223.
224.
225.
226.
227.
228.
229.

disclose:
without the informed written consent of the client to whom the information

pertains: (a) That a buyer or tenant iswilling to pay more than the purchase
price or lease rate offered for the property; (b) That a seller or landlord iswill—
iIng to accept less than the asking price or lease rata for the property, (©) What
the motivating factors are forany client buying, Belling, or leasing the property;
and (d) That a clientwill agree to financing terms other than those offered.

|d. §2419(4).
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has with the seller or landlord and, consequently, the possible rela-
tionship the broker could offer that prospective buyer or tenant.23)

l. New York

New York's agency disclosure statute has been in effect since
1991.231 The stafute "provides definitions for buyer's and seller’s
agents, but not for dual agents.232 The statute does not mention
transaction brokers.233 The prescribed disclosure forms permit and
explain dual agency.234 The disclosure form is very user friendly and
|eaves little for consumers to ask their lawyers. All agents assisting in
the transaction must provide the form to the parties.233 This require-
ment means that the parties will likely see and S|%1n the form more
than once in a transaction. The last subsection of the statute states
that it does not “limit or alter the ap,ohcanon of the common law of
agency wi*'i respect to residential real estate transactions."236

m. Qregon

Oregon’s approach is similar to New York's. Specifically, Oregon
preserves common law duties and remedies.237 The statute provides a
definition section that does not mention transaction brokers or dual,
agents, but dual agency is permissible.238 SmtT]Ie agen_ts owe their
principal the common law fiduciary duties of loyalty, obedience, disclo-
sure, confidentiality, reasonable care and diligénce, and accounting in
dealings.239 Single agents also owe the party not represented by them
an affirmative obligation ofhonest dealing and disclosure.240 The bro-
ker must make the required disclosure using the prescribed form at
the “first-substantive contact," which essentially means the first point
ofcommunication.241 The broker must confirm the disclosure again in
writing at the time a purchase contract is executed.242 Agency'is not
determined by source of compensation.243

230. |d. s76-2421i1%0).

231, N.Y, Real Prop. 5443 (McKinney Supp. 1995).

232. q_.l 443(1).

233. S

234. |d. 8l43(4). PartB(3) of the Appendices to thisArticle includes the prescribed

form. See Appendix B(3).
235. g S13(3).
236. . §443E6).
237.  Or. Rev. Stat. 5696.855 (1993).
238. . §§696.800, 696.815.
239. . §§696.805, 696.810.

240. 0.
241, 10, {696.820. PartB(4) ofthe Appendices to this Article includes Oregon®s pre—

scribed disclosure form. a§ge Appendix B(4).
242. 10. § 696.845.
243. 10, £96.840.
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n. Rhode Island

“Rhode Island enacted its disclosure statute in 1989 and included a
definitions section and a section preserving common law agency.244
Rhode Island allows independent contractor status through a written
contract conforming to the exemption requirements under the Inter-
nal Revenue Code.246 All agents involved must disclose their status to
all parties involved in the transaction.246 The broker must make the
required disclosure to the buyers “as soon as practical, such as prior to
qualifying a buyer or showing p_ropert}/ by ‘appointment, and in all
cases prior to submission of a written offer'to purchase."247 A signed
copy ofthe prescribed form must be provided to the listing agentwhen
theproperty is shown.248 Each purchase contract mustinclude a con-
firmation ot the agency relationships.249 A broker may act as a dual
agent, provided additional disclosure forms are signed.280

0. Wisconsin

Wisconsin's disclosure laws took effect on October 1,1994.281 The
approach taken by Wisconsin consists of abrogating common law fidu-
ciary duties and replacing them with statutory dufies.282 In addition
to the specific statutory duties, brokers may agree to other duties and
obligations to meet thé requirements of their clients. The statute re-
quires brokers to “maintain the confidentiality ofall information given
to [them] in confidence and of all information obtained by the broker
that he or she knows a reasonable party would want to be kept confi-
dential, unless the information is required to be disclosed by law."283
The client may make a list of specific information the client wants to
remain confidential.284 By abroPatlng the common law principal/
a?ent relationship, clients are no onpervwarlously liable for the acts
of the broker.288 Wisconsin does nof provide an dpproved disclosure
form, but the form must state the name of the E)arty or ?artle_s re?_re-
sented, the broker’s duties, and a prescribed statemént of confidential-

244. R.L Gen.Laws 55-20.6-1-2 (Supp. 1994).

245, 1d. f 5-20.6-2 (d). The statute does not specify to which section of the Internal
Revenue Code it is referring.

246. 1d. §6-20.6-7.

247. 1d. 5 6-20.6-4.

248. 1d.

249. 1d. §5-20.6-7.

250. 1d. §6-20.6-8.

251, Wis. Stat. Ann. §452.01 (West Supp. 1994).

252. 10. §452.139. _ . . . _
253. 10, 8452.135 (d). Section 452.135(d) Prowdes that the information required by

law is: “material adverse facts ... (and) any facts known by the broker that contradict
an%/ information included in a written inspection report on the property.” 10.

54, Wis. Stat. Ann. § 452.135(d) (West Supp. 1994).

255, 1d. §452.139(2).
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ity.25 Dual agency is permitted with the broker owing the same
ddties to each party.257

2. Minimal Provisions

a. Alabama

Alabama added a disclosure provision to its statutes dealing with
the state’s real estate commission, applicable to offers to purchase pre-
pared after April 6, 1989.258 This disclosure is nothing more than a
clause stating who the listing and the selling agent represents, The
broker may insert the clause Into the offers in handwriting and need
only obtain the initials of the buyer and seller. One potential problem
with the wording of the Alabama statute is that the statute does not
require the broker to include the agency disclosure clause in the exe-
cuted contract The statute requires disclosure_ only for offers. The
importance of this distinction has not been raisedin any reported
cases, but it seems to present a statute of frauds/merger problem. Ad-
ditionally, the statute does not require an explanation to accompany
the insertion of the disclosure statement.

b. Arkansas

Effective January 1, 1994, licensees must “dearly disdose to all
parties . .. which party he or she is representing.”259 The Arkansas
statute empowers the state real estate commission to establish the de-
tails of the disdosure form and penalties.280 The statute does not
state whether dear disdosure indudes an explanation of what is
meant by “represent;ng" nor does the statute state the duties the
agent owes to the prindpal. This implicates the potential unauthor-
ized practice of law by brokers.

¢. Delaware

- Section 2929A requires written disdosure to all parties “who the
licensee does not represent but with whom the licensee has substan-
tive contact, such as prospective sellers, lessors, buyers, and les-
sees."261 The disclosure must be made “at the first substantive

contact." 262

256. 14 99452133, 452.135,

AST. e {452,137,

258. Ala. Code §34-27-8(cg (Supp. 1994).

259. Ark.Code Ann. §17-35-108(a) (Michie Supp. 1993).
260. 15 D17-35-108(b).

261. Dei. Code Ann. tit 24 §2929A(a) (Supp. 1994).
262. 11, §2929A(b).
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d Louisiana

~ Continuing its legislative tradition of resisting new trends, Loui-
siana is at the opposite extreme of the spectrum in its approach to real
estate agency relat|onsh||;_)s and the move toward increased disclosure.

Se%_tmtn 1.1467 of the Louisiana Revised Statutes provides, in its

entirety:

A. Notvvlthstandmg the provision of Civil Code Arts. 2985
through 3034 o anY other provisions of law, a licensee
engaged In_any real estate transaction is the agent or
su agent of the seller unless there is a written agree-

menf'to the contrary and that agreement is discloséd to

all parties. _ _
B. Licensees shall provide the art|e? to a real estate trans-

action with an agency disclosure form, _
C. The commjssion ma¥ Iprescrlbe sych forms as it deems
necessary for the enforcement of this Section.263
The Louisiana a,oproach is a model ofsimplicity and preserves the
traditional common [aw agency and subagency presumption while ad-
ding a disclosure requirement

e. South Dakota

South Dakota, like Louisiana, presumes that a real estate licen-
see is always an agent of the owner/seller, unless all parties agree
otherwise in writing.264 The disclosure must be given to the party
who is not being represented (usually the buyer) before showing the

property.265

f. Other States

_ The majority of states have not enacted comprehensive new provi-
sions dealing with real estate agency disclosure. Instead, these states
have minimal provisions similar to’ those above, usually outlined in
the state's administrative code sections add[essmg_ real estate com-
missions. In moot instances, a statutory written disclosure require-
ment is briefly mentioned In provisions dealing with the various
8rounds for revocation or suspension ofbrokers’ licenses. The statutes
0 not provide new definitions for terms such as “transaction broker,”
“buyer’s broker,” or “dual a?ent,” and the form of disclosure is usually
left"to the state’s real estate commission to prescribe. Furthermore,
the common_law of agency is left intact. These states include: Ari-
zona. Hawaii, Kansas, Kentucky, Massachusetts, Mississippi, Mis-

263. La Rev. Stat. Ann. § 37:1467 (West Supp. 1995).
264. S.D. Codified Laws Ann. § 36-21A-85 (1994).

265. 4.
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souri. Nevada, New Hampshire, New Jersey, North Carolina, North
Dakota, Ohio, Oklahoma, South Carolina, Utah, Vermont, West Vir-
ginia, and Wyoming, and this is also the approach of the District of
columb ia.266 Washington does not have a provision expressly dealing
with disclosure of agency, but the state statute includes a provision
requiring disclosure when a broker charges or accepts compensation'
from more than one party in a transaction.267

New Mexico's statute does not specifically mention agency disclo-
sure, but, arguably, agency disclosure is covered by provisions dealln%
with “substantial misrepresentation” or “any other conduct . . . tha
constitutes or demonstrates bad faith, incompetency, untrustworthi-
ness, impropriety, fraud, dishonesty, negligence!] or any unlawful
act"268 The same may be said of Idaho and Montana.289 Connecticut

266. See Aarz. Rev. Stat. Ann. 82-2153(AX2) (Supp. 1994); Haw. Rev. Stat.
85 467-14(4), (12) (1994); Kan. Stat. Ann. 85 58-3062(14H16) (1994). Section 68-
3062(14M16) provides that disclosure may be oral or inwriting at the outset, but Tals t
be reduced to writing as part of any sales contract or lot reservation agreement. 10.

Kt.Rev. Stat. Ann. 824,160(IKe) (Baldwin 19%4); Mass. Gen. LawsAnn. ch. 112,
;7AM(c) (West 1983); Miss. Code Ann. &73-35-21(e) (1995); Mo. Ann. Stat
£839.100(6) (Vernon 1995); Nev. Rev. Stat. §645.630(3) (1987); NJL Rev. Stat. Ann.
831-A26 Q0D (Supp. 1994); NJ. Rev. Stat. &45:15-170b), (i) (West 1995).

Brokers inNew Jersey have been using a wide variety of disclosure forma under

which buyers waive fiduciary duties. The New Jersey Real Estate Commission estab—
lished a task force in 1994 to study the use and validity of such waiver forms and
whether or not they are understood by consumers. The Commission proposed an
amendment to the New Jersey Administrative Code to include an approved disclosure
form with definitions of four forms of agency: seller$agent, buyer®s agent, dual agent,
and nonagent J€€ Pryor, SUPIA note 56, at 35. Additionally, section 11:5-L23(a) and
() of the New Jersey Administrative Code already requires real estate licensees who
represent buyers to disclose to the sellerand the seder®s broker that they are actingas a
Yuyer-broker™ early in the transaction, and in any event no later than when the
purchase contract is executed. NJ. Admin. Code tit 11, &-1.23 (19%4). Section 6-
1.3(@), which was enacted on June 1,1992, permits disclosed dual agency for in-house
sales, but prohibits receipt of compensation from both the buyer and the seuer. d. 55
1.3().
N.C. Gen. Stat. 593A-6(ax4) (3994); N.D. Cent. Code 543-23-1LI(IXd) (1993);
Ohio Rev. Code Ann. 5 4735.18(AX4) (Baldwin 1994); Okia. S tat., tit 59,5 858-312(3)
(West 1989 Supp. 1995); S.C. Code Ann. 5540-57-170(AX6), (171 (Law. Co-op. 1986
Supp. 1994); Utah Code Ann. 561-2-11(4) (1993); Vt. Stat. Ann. tit 26, £296(axll)
(1989). Vermont*"s statute &296(axXll) only requires disclosure to the qayer of “the
existence ofan agency relationship between the licensee and the seller.” (0.

W. Va. Code 55 47-12-11(6), (), (10), 47-12-17(d) (1995); Wyo. Stat. 55 33-28-111
(i), (xiv) (1987); D.C. Code Ann. 5 45-1936(4) (1990).

267. Wash. Rev. Code Ann. 5 18.85.230 (13) (West Supp. 1995).

268. N.M. Stat. Ann. 851-29-12 (&), () (Michie 1993).

269. |daho Code 554-2040 (1) (1994 Supp. 1995) (allowing the state™s real estate
commission to revoke or suspend a broker®s license for “4ny conduct... which consti—
tutes dishonest or dishonorable dealings™); Mont. Code Ann. &7-51-321 (©) (1993) (al—
lowing revocation or suspension of a broker®s license for “fiisrepresentation or making

false promises'™).
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enacted a specific statutory-section requiring disclosure, effective Jan-
uary 1, 1995.210 o N N . _
In 1990, Alaska enacted a similar provision requiring written dis-
closure at the time the agent begins “to provide sPecmc assistance.”271
A broker must obtain a signed acknowledgement from the purchaser,
and the agency disclosure must be reiterated in the purchase agree-
ment272 Buyers' brokers must provide the same disclosure to the
seller and must also disclose to all parties whether any part of the
commission is to be paid by any source other than the buyer.2/8 Dual
aﬁency is permitted only it both parties consent in wr|t_|ncT1.274 I any
changes in agency occur, the broker must make new disclosures and
obtain written acknowledgements from all parties.276
~ Tennessee enacted a statute in 1994 requiring that real estate
licensees inform the party represented (either seller or buyer) of the
party’s “rights and obligations” and specifically states that no further
duty is imposed: Virginia enacted a similar statute.276 lowa added a
section to its statutes requiring that the state’s real estate commission
“adopt rules requiring that each real estate broker or saIesPerson ina
real estate transaction disclose in writing the broker’s or salesperson's
agency relationship with the buyer or Seller in the transaction."277
Texas enacted a penalty section a,qpllcable when a licensee fails to
Properly disclose whichparty the licensee represents or from whom
he licensee will receive the commission.278 A broker may act as a
dual agent provided the broker makes the prescribed disclosure which
includés the broker's duties and obllganons when acting as a dual
agtent.279 2Ea’gnnsylvama requires disclosure of agency at the initial
interview.

VI, CRITICISMS OF THE VARIOUS LEGISLATIVE SOLUTIONS

_ The new laws attempt to c_Iarif)A the actual broker-client relation-
ship at least in part by requiring that brokers disclose the nature of

270. Conk. Gen. Stat. Ann. 520-325d (9West Supp. 1995).
271, Alaska Stat. 508.88.396 (aXl) (1991).

272. (. 508)]8.396(aX2).
273. 10. §08.88.396(h).
274. .5 083%?((?

275. 10. 808.88.396(d).
276. Tenn. Code. Ann. 566-5-206 (Supp. 1994). Again, informing a person about

his legal rights and obligations is within the scope of a lawyer § duties, making Buch
explanations by brokers an unauthorized practice oflaw. J€€ Va. Code Ann. &5-623
(Michie 1994).

277. lowa Code Ann. £543B.55 (West Supp. 1995).

278. Tex. Rev. Civ. Stat. Ann. art 6573a 815 (aX6XD) (West Supp. 1995).

279. Id. 5 1sC.
280. Pa. Stat.Ann. tit 63, S/55.607-608 (1968 Supp. 1995).
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the relat|onsh(|f. However, _d|sclosmq this information presents new
problems and does not effectively resolve old ones.281 Buyers and sell-
ers still have the natural tendency to feel that brokers ovwe them undi-
vided loyalty.282 Initial disclosure may provide momentary
illumination for buyers and sellers, but, to be fiilly effective, brokers
will need to remind consumere of the consumers”status throughout
the transaction, especially when the broker massages them with
friendliness and salesmanshlf). Additionally, although brokers are al-
lowed to perform certain legal tasks incident to theirbusiness without
incurring liability for the unauthorized practice of law, the new disclo-
sure requirements arguably exceed the scope of brokers’ permissible

conduct.283

A. Misconceptions W ill Exist Despite Disclosure

_The traditional relationship ofa selling aPent as a subagent of the
listing broker contradicts a buyer's reasonable expectation. A selling
agentmay comply with the new laws by disclosing to prospective buy-
ers at the outset that the selllngi agent’s loyalties, under a traditional
suba?enc , are with the seller. t|3|m_P053|bIe however, for a selling
agent to deal effectively with buyers without asking the buyer for sen-
sitive personal information. The very nature of this situation leads
the buyer to feel that a close personal relatignship is being created.
The buyer does not expect that the broker will disclose such personal
information to his or her adversary, the seller, _
Brokers have legitimate reasons for seeking this personal infor-
mation. Brokers do not want to waste their time and efforts, nor the

281. The new disclosure laws have created uncertainty not only on the part of con—
sumers. but alsoon the part of real estate brokers. John Sable, a lawyerwho represents
Connecticut Prudential Real Estate, commented: "Inpurely theoretical terms, [the new
disclosure requirements are] a great thing. .. But inpractice, itisvery difficulttodo. ..

Early disclosure will “only erposo brokers to more claims of undiSClOSﬁj du|e_il ag§ncK,
ecgus(,féheFrobabiditg fdual a?ﬁncg 'Eso hiKh.. WiIWEmIH th%wae/ EW LaW SEEKS
0 End Coniusion Over Status ofReal Estate gents: 0's the B0 S1, The Hartford

Courant,Dec. 11,1994, atJI [hereinaiter Hathaway] (discussing conc é’ens among real

estate brokers regardin ir duties ynder th w disclosure Ihy). Terry Sheri—

dan, Law 0 Cslarl?y eaﬁﬁate ngntsq aTesﬁ\/Ieuaales tﬁg Wlajlters, al Daily Business

Review-Broward County Florida, April 28,1995, at A6.

282. An often cited 1988 Federal Trade Commission survey revealed that seventy-
two percent ofhome buyers believed that the selling/cooperating broker they dealtwith,
in a purchase transaction was their agent S6€ Pryor, SUpPra note 66, at 35. Evenm
transactions where the buyers dealt directly with the ljsting agent thirty-one percent
believed that the listing agent was working for them. |(f. Although the new disclosure
laws helped to alleviate this confusion, a 1993 Gallup Poll revealed that a sizeable
number ofconsumera were still confused about whom a broker represented: thirty-five
percent of the home buyers surveyed either did not understand or were not advised of
whom the agent they dealt with represented. Id.

283. One example ofa legal task incident to a broker®s business is the filling in the
blanks in form sales contracts.
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time and efforts of the buyers or sellers, by showing properties to a
P_erson who is unable or unlikely to buy. In order to avoid this situa-
jon, brokers prequalify buyers; that'is, brokers interview buyers
about their finances, their famllﬁ situation, their needs, their desires,
their proposed timetable, and their likes and dislikes. If the buyer
reveals this information, the selling a(%ent, who is a subagent, is obli-
gated to inform the listing agent and the seller. The seller may then
use this information in both pre- and post-contract_negzotlatlons. The
disclosure laws, which require selling agents to advise the prospective
buyers of this consequence, would make buyers resist revealing such
information. This disclosure would likely prevent the buyer from
trusting the s_ellmfg agent and thus would present difficulties for the
selling agent in effectuating a sale. Disdosure does not provide effec-
tive protection to the parties and has the potential to significantly in-
terfere with current marketing procedures.

Giving a potential customer a disdosure form prepared by a law-
eror byalgovernmentagencyls ineffective. Probab,ly{ only a few cus-
omers Will"read the form, and, of those, fewer will understand it.
Most redpients will ask: “What's this?* or “What does it mean?" Be-
cause these statutes incyr -«orate the concept ofach;ency, a good answer
would provide a short comae in agency law. But how Can state legisla-
tures exi).ec.t brokers to teach an agency course to members ofthe gen-
eral public in a short interview while trym%to win the business ofthe
questioner?28* They cannot. Legislatures that mandate broker disdo-
sure ofthe agency relationships |%nore reality. Ifbrokers attempt dis-
closure, customers will probably just ignore the information,
regarding the disdosure as one more meaningless formality, similar to
sugge tions that the customer seek legal advice before signing any-
thing. Customers may develop a distrust of brokers who Seem to be
_trymg to protect themselves, and, thus, the effectiveness of the broker
is'undermined. However, requiring brokers to hand a disdosure docu-
ment to customers while refusmﬁ to explain the document would be -
Worse. Arqg_ravated customers will feel like they have fallen down the
rabbit hole |fthe3&are handed a page that the broker cannot or will not
exp_ltaln. The broker's act of disdosure has not accomplished anything
positive. _ o

A broker who attempts to disdose that the broker is acting as a
dual agent must overcome an even greater obstade. The brokermust
disclose to both parties that the broker's loyalties to each are limited.
It will be very difficult for the parties to Understand or emotionally
accept that the person with whom they have worked so closely owes

284. In effect, agency disclosure will become meaningless paperwork, in a league
with Truth-in-Lending or Real Estate Settlement Procedure Act disclosures.
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loyalties to the other side in the transaction, This will be particularly
ditficult for the seller who is, at least famalQ/, paying the entire com-
mission. Dual agent representation also undermines the broker'sjus-
tification in asking for the same amount of commission as is received
by a broker who owes full loyalty to the seller.285 Dual agency creates
an inherent conflict of interest that should not be waivable through
disclosure. By analogy, some conflicts of interest encountered by at-
torneys may not be waived by consent and require the attorney to
withdraw from representation. The legal profession’s ethical rules
would require the attorney to withdraw under conflict situations simi-
|ar to those posed by dual agency. The ethical standards requwe with-
drawal despite the attorney’s training and ability to fully explain
conflicts of interest and their consequences.288 No justification exists
to permit brokers to undertake dual a(%ency when these brokers are
not qualified to explain or understand the legal ramifications of con-
flicts of interest. R
The “designated agent" approach used by lIllinois, Maine, and
other jurisdictions attempts to solve the problem by creating the ap-
Eearance that the buyer and seller are represented by different bro-
ers. Whena I|st|ng1 roker finds a Botennal buyer who wants to bid
on the broker's own listing, arother broker in_the office is then desig-
nated to work with the buyer. This designation comes too late. The
listing broker already has _ac%uwed confidential information and has
devel_oP,ed a relationship with the buyer. A buyer who is shunted off to
the listing broker’s associate is very likely to Teel abused because the
buyer now sees one who was formerly the buyer’s confidante and advi-
sor on the other side of the transaction. Conversely, the seller will feel
short-changed because the listing broker cannot fuﬂy advise the seller
during neg%otlatlons due to the previously received confidential infor-
mation. Atter all, the seller is still pa)émg the full commission. If the
transaction goes sour for any reason, both buyer and seller are likely
to focus their anger and disappointment on the “disloyal” broker even

285.  SEE Hathaway, Supra note 281, at J1 (discussing the impact of Connecticut™s
new disclosure law). Tho article raises the issue ofhow long sellerswill continue to pay
six percent commissions for selling their houses ifthey receive less representation. |d.

288. Set, eg., Baldasarre v. Butler, 625 AJ2d 458, 467 (NJ. 1993} (holding that a
lawyer may not represent both the buyer and the seller ina "complex commercial real
estate transaction” gven ifboth the buyer and tho seller give their “informed consent’™).

.Although the case may be distinguished because it involved a commercial real estate
transaction, the decision is notable because the New Jersey Supreme Court held that
even a lawyer who iscompetent and qualified %0 Eﬁ)lain the legal implications of dual
agency cannot undertake such representation. Dal(aSalle, 625 AJJd at457. Regardless
of whether the transaction involves residential or commercial property, the “disclosed
dual agency" practiced by real estate brokers should be even less permissible. Most
brokers generally possess only a high school diploma and most are only required to

attend a short real estate course.
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if that person is entirely innocent of wrongdoing. The “designated
agent" concept is an unrealistic attempt to avoid dual agency, because
the listing broker has been compromised and thereafter has at least
some responsibility to both parties. Moreover, the minimal separation
between the brokers would ,orqbabl7y not pass muster under legal pro-
fessional responsibility analysis.28
~ Brokers who act as facilitators or independent contractors and
disclose this relationship to both parties will have an even tougher
time convincing the parties that the broker's services merit a full com-
mission. If the party understands the difference, neither party will
want to pay the same commission for a broker who owes them no loy-
alty when, for the same cost, they can hire a hroker to act as their
fiduciary. The mere fact that broKers acting as independent contrac-
tors have been able to obtain business is a su%n that consumers do not
know what they are entitled to in exchange for paying a commission.
Consumer groups should educate the public in this‘area so that people
receive the most for their money. The market forces created by edu-
cated consumers would probably cause the extinction of the “in-
dependent contractor” conceﬂt by exposing thin concept as an attempt
by brokers to short-change their clients.
_In many states, the new disclosure laws do not mention any abro-
Ratmn of common law agency with its accompanying fiduciary duties.
s evidenced hy the two edina realty cases, this flaw provides con-
sumers with potential remedies when they feel dissatisfied with a bro-
ker's representation. Even in the few stafes which abro%ated common
law a?ency as applied to brokers, the brokers might not 'UHY complete
the statutory disclosure requirements or the broker might complete
the disclosure in a manner which has no meaningful effect on the bu%{-
ers’ or sellers’ expectations. Where the initial disclosure was suffi-
cient, the relationship may chan?e later in the transaction due to the
type.of propert}é, the involvement of other parties, the addition of new
parties or brokers, or the relationships of others_ involved. These
changes may necessitate further <lisclosures to modify the customers’
expectations and satisfy the law. Brokers could be held liable for fail-
ing to make further disclosures when changes occur.288 These modifi-

237. Rules of jmputed disqualification of other firm members would likely apply to
such a situation. J€€, €.0., Model Rules of Professional Conduct Rule L10(a)

(1983).
288. An attorney for a major real estate firm in Connecticut provided the folloxin™?

example:
An agent for, say, [X fimi], agrees to represent a buyer as a buyer agent. As
soon as that buyer is shown aln] PC firm] listing, that relationship must change
towhat isknown as “dual agency," in which certain information such as negoti*
ating position con be withheld from both buyer and seller. The listingcompany
must get both the seller and buyer to agree in writing to the new relationship
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cationa have complicated business for brokers and have exposed them
to unreasonable potential risks.

B. Disclosure M ay Constitute Unauthorized Practice of Law

Disclosure requirements that essentially mandate defining the
legal relationships created as well as the consequences that follow
may force brokers into committing the unauthorized practice of law.
The purgose ofthe rule against unauthorized practice Is to protect the
Bubllq. rokers, however, are ﬁermnted to execute purchase contracts
y using forms approved by their state’s bar.289 The traditional ra-
tionale aIIome brokers this ability is that “Qlegal consequences be-
come irrevocable and binding at the time a real estate transaction is
closed, as distinguished from the execution of the contract of sale hy
the parties."29" The real reason for permitting brokers to perform this
essentially legal function is probabl¥ that the practice has been ac-
cepted for too long to change in the face of consumer demand.

... Then the problem can get more complicated when another buyer turns up
escorted by any [X firm) agent, who isacting ina more traditional role of sub—
agent for the seller. Then that agent must also change his or her relationship
with the seller to match [X firm3] new role as dual agent The more houses
a{n] [X fimi buyer agent shows, tho more times the company must disclose and
change relationships with sellers ...

See Hathaway, tupra note 281, at JL (interviewingJohn Sable, counsel for Connecticut

Prudential Reid Estate).

289. Brokers are usually allowed to complete such form contracts ifthey meet the
so-called "incident to business” Yestwhich provides in relevant part: 1) the act must be
on essential and inherent part of the business enterprise, the existence of
which is dictated and relied upon by the public to fulfill a vital need, and the
operation of which would be disabled and its value to society destroyed if the
acts were prohibited; and 2) such acts have not injured the public, with the

future potential of injury being purely speculative_in nature. . ) .
Burke HJ . note 1 %13. L2 at 133-1@ iciti Baier, The DeveTopln Princxplee in the
Law of Unauthorized Practice re Real Eetate rE)?roal(en, 9 St. Louis U, LJ. 127,127-28
(19%4)). Whether or not the drafting of standard form contracts consti the unau-
thorized practice of law isa case-by-case, fact-specific determination. (0. {13.1.1 at
13:6-7, n.17 (citing Hagan & Van Camp P.S. v. Kaasler Escrow, Inc., 635 P2d 730
(Wash. 119 1) (reopening the issue to discussion)).

290. . at 13:6. Some courts have also held that itis in the public 3 interest toal low
brokers to perform these arguably legal services, claiming that referring such matters
to attorneys will cost the consumers more money, that it ismore convenient to allow
brokers to performsuch tasks, and that tho public has, the right to use the “full range of
services that brokers and salespersons can provide.” d. (13.1.2at 13:15 (citingCul tum
V. Heritage House Realtors, Inc., 694 P.2d 630 (Wash. 1985)). T, ils rationale presup—
poses that the function of lawyers isonly corrective rathor then \ revontative.

Still other jurisdictions apply a "substantial interest” test to cetermine whether a
broker*"s preparation of certain legal documents constitutes the unauthorized practice of
law. The teat establishes a boundary, permitting brokers to prepare legal documents
necessary for the broker to complete his services and become entitled to his commission,
but not after that point Thus, because a listing broker becomes entitled to his commis —
sion when he produces a ready, willing and able buyer, he can prepare all documents
necessary to meet that goal, but cannot prepare cor]veyancing documents because they
ore not necessary for him to earn his commission. d. 8l13.1.3 at 1321.
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The traditional rationale, however, does notjustify the new bro-
kers' disclosure laws. These disclosures are intended to fix and define
the legal rights of the parties. Article 17 of NAR’s Code of Ethics and
Standards of Practice states that “[r]ealtors shall not engage in activi-
ties that constitute the unauthorized practice of law and shall recom-
mend that legal counsel be obtained when the interest ofanlg/ party to
the transaction requires it*28L Additionally, Statement of Principles
PhroQounded jointly by the American Bar Association and NAR state

e

[tihe Realtor shall not practice law or give legal advice di-
rectly or |nd|,rectI?/; he shall not alta?a gubllc conveeyanc,er,
nor give advice of opinions as to the eg | effect of legal in-
struments, nordglve opinions concerning the validity offitle to
real estate, andhe shall not prevent or discoyrage any party

to a real estate transaction horn employmg the Services of a

lawyer.... The Realtorsh(?ll_n_ot undertake to draw orip,re-

Pare documents fixing and defining the legal rights of parties

0 a transaction.292 _

As far as contract preparation, brokers and attorneys reached a
compromise wherehby the form contracts brokers use are drafted and
approved by the bar.” However, the issue with re%ard to agency disclo-
sures is not so simple. While brokers should not be held liable'for per-
forming a statutory mandate, the prohibition against the
unauthorized practice of law exists to protect the public. Even if the
respective states’ bans permit the use of lawyer-prepared disclosure
forms, the broker may not accompany the disclosure with a competent
texplanatlon to the parties of their ‘rights and duv. - without legal
raining. e L .

Many of the jurisdictions include a provision in their disclosure
statutes requiringlbrokers to advise consumers that they should seek
the advice ofa lawyer. This requirement may be sufficient to protect,
the public, but it is'sincerely doybted Perhaps expanding broker edu-
cation to provide significant background in agency law would be suffi-
cientto prepare brokers for this task. However, it'should be noted this
disclosure requirement places a tremendous burden on brokers with-
out producing any public benefit because of the subject matter of the
disclosure. Statutes that focus on disclosing Iegal relationships re-
- quire an understanding of the relationships and their ramifications
which the public does. not possess. The proposal in the next section
changes the focus to simple concepts which the public will be able to

eunderstand

291. National Association of Realtors,Code of Ethics and Standards of Prac-

tice,Art, 17(1994).
292. € Burke, SUPIA note 1, 5 13.2.1 at 13:25-26
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VII. THE REALISTIC SOLUTION: A STATUTORY
BROKERAGE RELATIONSHIP

‘This proposal is designed to facilitate the real estate brokerage
business by imposing simple, easy to understand duties on the broker
while giving sellers and buyers ‘the service they have a reasonable
right to exgect. Sellers want their property marketed to the widest
audience. Brokers reach potential buyers primarily through the MLS
network. Sellers do not want to waste the time and effort involved in
showm(t;_the Property to those who are unlikely or unable to buy, Bin-
kers safisfy this need by screening and prequalifying buyers before
s,ho_vvmg properties. The proposed Statute responds by requiring the
listing broker to make a reasonable good faith effort to help the seller
market the progerty. Questions of whether certain efforts meet the
standard could be answered by custom in the trade, case law, and/or
rules promulgated by the appropriate agency. o
_ Buyers want to find and buy a suitable property with minimum
time and effort but at the best price and terms. Blyers often need
assistance in_obtaining financing and in having the property in-
spected. The inspection process insures that the condition of the prop-
erty is sound and that any problems, defects, and repair needs are
discovered, disclosed, and resolved before buying. Buyers often rely
on the broker to help find the appropriate professional, mcIude a
lawyer, to handle the closing. Buyers want to know about the market
trends in the area, the characteristics of the neighborhood in which a
property is located, and current loan, tax, insurance, and community
association rates. The buyer usually requires more services from a
broker than the seller, andyet current agency law deems the broker to
represent the seller. This proposal resdoon_ds to these needs by requir-
ing brokers to make a reasonable good faith effort to locate appropri-
ate and properties and service providers for potential buyers.

The Dbrokers’ interests are simple. The broker wants to earn a
commission by selling property. Brokers want to make as many sales
as possible, at good commission rates, without incurring liability. Bro-
kers want to provide professional service in order to satisfy customers,
increase referrals, improve their reputation, and attract clients. The
brokers sell their ability to facilitate the transaction by utilizing their
expertise, their knowledge of the real estate market, their marketing
talents, and their profesSional contacts.293

293.  Brokers do have a veri/ ligitimate function and area of expertise. Talents
within their province include the following: sales of all types of residential, commercial,
industrial, incomo-producing, agricultural and other trpes of real property, property
management, a growing business in Florida, with its large number of condominiums
and community associations; market analysis and property valuation; facilitation of fi-
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As seen above, the a?ency_character|_zat|ons and recent statutory
reactions to the common Taw’s inadequacies do not satisfy the sellers’,
buyers’, or brokers’ needs or expectations. The current variations
merely confuse everyone. The solution lies in designing a statute that,
in simple terms, mandates a role for real estate brokers. The statute
should simply spequwhat_the broker must and must not do in terms
that are both consistent with the realistic expectations of the parties
and allow the real estate business to proceed with as little disruption
as possible. The statute should provide that real estate brokers will:
(11 act in good faith at all times; (2) make reasonable efforts to help
sellers market properties listed with'them; (3) make reasonable efforts
to locate _aﬁproprlate properties and service providers for Potentlal
buyers with whom they are working; (4) disclose to both sellers and
EO ential bu%ers all information concerning the property that the bro-
er has or should have; and (5) prohibit disclosure of personal infor-
mation about the sellers or potential buyers to any person unless
Plv_en specific authorization by the subject of the information.2@! Vio-
ation of these rules should expressly” become hoth a statutory tort,
lg)uvlng rise to a private cause of action for damages suffered, and a
asis for discipline by the brokers’ licensing authority.

These rules should supersede all previous inconsistent law, in-
cluding common law and earlier statutes and may not be varied b
agreement. These rules should apply uniformly to’listing a%ent, sell-
ing agent, or buyer’s agent. These rules do nof vary when the listing
agent has also produced the bu_¥er, and they do not prevent brokers
from enterm% into a variety of different relationships with buyers and/
or sellers to the extent those relationships are inconsistent with the

rules.
This solution satisfies the reasonable needs and expectations of

each party. Sellers want a sale at the best price to obtain the maxi-
mum return on their investment and usually want a quick sale. Sell-

nnnring; Property inspection and identification of repair needs; and assistance in land
development, subdividing, and marketing.. see generany, Florida Rjesz. Estate Com-
mission Handbook, Chap. 2 51 *t 2-1-4 (1993).

294. The current prohibition against a nonlawyer performing legal services such as
giving advice to any person should, of course, be continued. Broken are often called
upon to give legal advice, eg.. What does this contract term mean? Can we insert a
clause which allows me to do this? What do I have todo now? Can they sue me ifldo
this? Can I moke them do that? Due to experience, brokers may feel competent to give
the advice, but it isa temptation that the wise broker carefully avoids. Hie threat of
being accused of practicing law without a license is minor compared to the potential
liability to a customer who claims to have been given advice, particularly bad advice.
But the parties may be disappointed, or even angry, ifthe broker will not answer these
questions. Nonlawyers are currently prohibited from giving legal advice in every state,
although they are generally allowed to fill in form contracts. The ideal system would
protect the brokers from ligbility for the unauthorized practice of law.
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era expect the broker will helﬁ find buyers, obtain a signed contract,
and close the transaction. The broker has the expertise to provide
marketing advice, a listing price, and what inexpensive fix-ups would

help mostin pro ucm? aquick sale. _ _
Requ_|r|ng1 the full disclosure of all information concerning the
property is a logical expansion of the current trend that requires the
seller to make full disclosure.29® Requmng the broker to reveal any
information that the broker has, or should have, would allow the par-
ties to receive maximum benefit from the_broker's real estate exper-
tise.296 This “requirement” provides significant relief for the broker
because it relieves the broker of any responsibility to keep certain in-
formation secret. It also simplifies hln% for the broker because there
is only one simple standard to apply. When it comes to information
about'the property, disclose everything to the interested parties. This
standard also has tremendous advantages for the buyer and the seller.
Each will be dealing from a position ofknowledge about the property.
The standard will eliminate subsequent surprises resultm? in the
elimination of most causes of buyer's or seller’s remorse. Full disclo-
sure will create a relaxed atmosphere where the parties will emerge
satisfied with the transaction. Neither the buyer nor the seller will
have to fear that they might later discover that they have been treated

unfairly.

On the other hand, brokers should have a professional duty not to
reveal personal matters about one party to another. This profibition
should apply to any broker, regardless of whether the broker is char-
acterized as a listing broker, a “seller's broker,” a cooperating broker,
or any other “broker” categmly. This prohibition performs a function
similar to requiring full disclosure about the property; it creates an
atmosphere in which neither party will feel used. This creates a clear
line that a broker may nat cross without express permission, making
it easy for brokers and principals alike to understand what topics are
offlimits. Questions about the other party's motivations or levels of
desPeratlon would simply be off limits. 1n this way, the parties can
deal with each other in light of the information regarding the property

295. An interestingquestion iswhether "all information about the property" should
include the substance of all offers or counter offers which are currently before the ecller.
Certainly, a broker should have a duty to deliver any offer received to the sller. But
should the broker reveal toother potential buyers that a certainofferIS currently before
the seller? That certainly would be helpful information to the potential buyer in decid—
ingwhether tomake an offer and atwhat terms. Likewise, such openness might stipu—

late competition resulting in sales at be rices and, perhaps, at greater.speed. €€
Robert 1. Washburn, Residential Real Estate condition Disclosure T_eglsﬁaeﬁgn, 44
DePaul L Rev. 381 (19%5).

2%6. Such knowledge would include the property"s value, condition or defects, and

suitability for a particular use.



82 CREIGHTON LAW REVIEW [Vol. 29

rather than the positions of those involved. Negotiations would center
on the proaerty and its valug, not on the relative strengths and weak-
nesses of the parties.297 This would mean brokers might have to give
up some traditional sales tools, including “Desperate Seller” or “Moti-
vated Seller” signs or announcements. This is a minimal loss because
the tool is not necessarily lost completely. The prohibition does not
prevent a_broker from delivering communications that one party
wants delivered to the other. The prohibition merely prohibits the
broker from becoming an unauthorized source of personal information
that becomes a factor in the transaction. The prohibition against re-
vealing personal information would elevate the brokerage profession
and the real estate sales process by eliminating some ofthe distasteful
gamesmanship often utilized.20 = _ _
By focusmP on the services and information a broker ﬁrowdes,
this proposal clarifies the broker's role. It also eliminates the prime
sourt o of conflict of interest charges. Customers would probably be
satisfied more often and, consequently, would be more W|II|n8 topay
the full commission without grumblln?. Moreover, life would be far
simpler for brokers who have one simple set of rules to follow in every
transaction, regardless of their role in the transaction. Brokers would

no longer be faced with a confusing system. _
This Proposal empowers customers by providing them with dual
remedies for an}/ violation of these rules. Customers could sue the vio-
lators directly for any injury suffered from the violation, and they
could file_complaints with the governmental authority that licenses
brokers. This should reduce litigation, not encourage It, because the
issues would be simple: Did the broker violate the statutory duty? Did
the violation cause injury? This Proposal will simplify and clarify real
estate brokerage law.” It'will protect the public and brokers by provid-

297. This should also eliminate the often perplexing questions about when a broker-
should reveal to a party any nonbrokerage relationship he or she has with the other
party. One example, ofa nonbrokerage relationship occurs when a potential buyer uses
a boyfriend or girlfriend who is a broker to find a house. Under the traditional sub—
agency scenario, the selling broker should, at the very least, promptly reveal that rela—
tionship to the listing broker and the seller. If the seller dbjects, the broker should
probably withdraw due to the inherent conflict of interest Even ina dual agency situa—
tion, the personal relationship which previously existed creates significant concern and
certainly requires disclosure. However, under these proposed rules, that previous rela-
tionship is irrelevant unless the relationship iswith the listingbroker. Then the seller
might have reason to suspect that the professional advice of the broker in setting the
listingprice may have been tainted by the plan to sell to that buyer at a reduced price.
In such a case, the listingbroker must communicate personal information about him or
herself.

298. Perhaps this would not elevate the brokerage profession t the lewel of the
priesthood with its sanctity of the confessional, but ftcertainly would improve the pub—
Iic’s perception of brokers if it became widely known that personal information given
brokers would not and could not be divulged without risking a penalty or liaility.
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ing simple understandable rules and remedies for rule violation while
msurlnP that valuable brok_eragie services will continue to be readily
available. This Broposal will also allow continued development and

expansion of bro erage Services.

vm. CONCLUSION

The traditional formulations for the relationships that might exist
between real estate brokers, sellers, and buyers are inadequate for the
realities of modem real estate transactions. Attempts to recast these
relationships by using labels |ike “desqnated aﬁent," “dual a(t]ent,_" or
“facilitator” have exacerbated the problems. The solution is to elimi-
nate the multiple possibilities an smghfg the relationships by im-
posm%_a simple statutory list of what the broker must and must not
do. This will best protect the seller, the buyer, and the broker.
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DC APPENDIX - A
SALIENT ELEMENTS OF STATE REAL ESTATE
BROKER AGENCY DISCLOSURE LAWS AS OF
AUGUST 28,1995

STATE CITATION ELEMENTS

Alabama 5534-27-1-11 B. I

Alaska §5 08.88.011-990 B.G,I,], M,N

Arizona 55 31-2101-2198.14 B,L,R

Arkansas 55 17-35-101-17-35-601 B, I, L

Califomia 55 2373-82 A CDFG,J KMNDOPR

Colorado §5 12-61-101-811 A CDE F GHIJNOS

Connecticut 55 20-311-329gg I

Delaware tit 24, 55 2901-2929A B,LN

Districtof 55 45-1921-1951 B.L.R

Columbia

Florida 55 475.001-5017 A E G N,PR

Georgia 55 10-6A-1-14 A C,DEF G I PQT

Hawaii 2?467-1-30 B.L.R

Idaho §54-2021-2053 B, |

1Ib*z0is ch. 25, para. 455, 553 1-65 A,C,D,E,F,J, M,0,P,Q. T

Indiana 55 25-34.1-10-1-10-16 A.C.E,G.J,N P.Q.S

lowa 65 543B.1-55 L

Kansas 55 58-3001-3075 B.L.R

Kentucky 56 324.010-990 B.L.R

Louisiana 5 37:1431-37:1468 B.H.I.L.R

Maine . 32, 55 13271-13281 C.D.F.IK.S

Maryland 65 17-101-614 A D, G H, I N

Massachusetts ch. 112, 587AAA B,L.R

Michigan 55 339.2501-2516 E.C.G.J

Minnesota 55 82.17-34 C,G.J,ICM,R

Mississippi 5873-35-1-37 B,L,R

Missouri 55 339.010-617 B,L,R

Montana 55 37-51-102-608 B, |

Nebraska 85 76-2401-2430 C.D.E.GJ, T

Nevada 55 645.0005-850 B.L R

New Hampshire 55 331-A.-1-35 B,L.R

New Jersey 5545:15-1-42 B LR

New Mexico 55 61-29-1-29 B, |

New York Real Prop, 443 B.G,J, K,R

North Carolina 55 93A-1-10 B,L.R

North Dakota 55 43-23-01-17 B,L,R

Ohio 55 4735.01-99 B.L.R

Oklahoma tit 59, 55 858-101-605 B LR

Oregon 55 696800-870 b:c,g,j,k.m,n,p,r

Pennsylvania  tit 63, 65 455.101-902 L

Rhode Island 55 5-20.6-1-8 A D EG, I K MR

South Carolina 65 40-57-10-280 B.L.R

South Dakota 55 36-21A-1-123 B,H, I

Tennessee 55 66-5*201-210 |

Texas art 6573a, 55 1-28 LE

Utah 5 61-2-1-61-2-22 B.L.R

Vermont tit 26, 55 2211-2299 B.L,R

Virginia &65.517-525 |

Washington 55 18.85.010-920 I

West Virginia  &817-12-1-23 B.L.R

Wisconsin &152.01-23 C,D G, T

Wyoming 5838-28-101-122 B.L.R
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key

A. Contains a comprehensive definition section including a distinction between
“dual agent," "buyer," and "listing agent™

B. Contains limited definitions of the various brokerage relationships.

C. Defines the broker"s duties and responsibilities.

D. Allows the parties to modify by contract the duties and responsibilities of the
broker .

E. Provides the means to limit the broker®s fiduciary duties, such as through the
creation of the designation of limited agent, etc.

F. Provides the means to avoid the creation of a dual agency.

G. Allows a broker to act as a dual agent.

H. Presumes the broker IS always the agent of the owner/seller unless otherwise

contracted.

L Requires only limited, ifany, disclosure of agency relationships to the parties.
J. Requires the use of separate comprehensive buyer and seller disclosure forms.
K. Prescribes use of statutory disclosure forms.

L. Disclosure provisions, ifany, are prescribed by the state Sreal estate commission.
M. Duty to disclose arises before contract is executed.

N. Duty to disclose arises at first substantive contact.

0.  Requires brokers to advise client that the disclosures have legal consequences.
P.  Source of compensation does not determine or create an agency relationship.
Q.  Sharing the commission does not necessarily create a sub-agency relationship.
R.  Preserves the common law agency/fiduciary duties and remedies.

S. Implies an abrogation ofcommon law fiduciary duties.

T.  Abrogates common law fiduciary duties.
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TYPICAL DISCLOSURE FORMS

1. California3Disclosure Form

DISCLOSURE REGARDING REAL
ESTATE AGENCY RELATIONSHIP

(As required by the Civil Code)

When you enter into a discussion
with a real estate agent regarding a real
estate transaction, you should from the
outset understand whit type ofagency re—
lationship or representation you wish to
have with the agent in the transaction.

SELLERSAGENT

A Seller™s agent under a listing agree—
ment with the Seller acta as the agent for
the Seller only. A Seller$agent or a sub—
agent of that agent has the following af—
firmative obligations:

To the Seller

@ A fiduciary duty ofutmost care,
tegrity, honesty, and loyalty in dealings
with the Seller.

To the Buyer and the Seller

(@ Diligent exercise of reasonable
ill and care in performance of the
agent 3 duties.

() A duty of honest and fair dealing
and good faith.

© A duty to disclose all facts known
o the agent material ly affecting the value
or desirability of the property that are not
known to, or within the diligent attention
and observation of, the parties.

An agent is not obligated to reveal to
either party any confidential information
obtained from the other party which does
not involve the affirmative duties set forth

above.

BUYER"S AGENT

A selling agent can, with a Buyer®"s
consent, agree to act as agent for the
Buyer only. In these situations, the agent
is not the Seller 3 agent, even ifby agree—
ment the agent may receive compensation
for services rendered, either in full or in
part from the Seller. An agent acting only
for a Buyer has the following affirmative

obligations:

To the Buyer:

@A fiduciary duty ofutmost core, in—
tegrity, honesty, and loyalty in dealings
with the Buyer.

To the Buyer and the Seller

(@ Diligent exercise of reasonable
ill and care in- performance of the
agent § duties.

(b) A duty of honest and fair dealing
and good faith.

(© A duty todisclose all facts known
o the agent material ly affecting the value
or desirability of the property that are not
known to, or within the diligent attention
and observation of, the parties. An agent
is not obligated to reveal to either party
any confidential information obtained
from the other party which does not in—
wlve the affimative duties set forth
above.
in—

AGENT REPRESENTING BOTH

SELLER AND BUYER

A real estate agent, either acting di—
rectly or through one or more associate
licensees, can legally be the agent ofboth
the Seller and the Buyer in a transaction,
but only with the knowledge and consent
of both the Seller and the Buyer.

In a dual agency situation, the agent
has the following affirmative obligations
o both the Seller and the Buyer

@A fiduciary duty ofutmost care, in—
tegrity, honesty and loyalty in the deal —
ings with either Seller or the Buyer.

(b) Other duties to the Seller and the
Buyer as stated above in their respective
sections.

In representing both Seller and
Buyer, the agent may not, without the ex—
press permission of the respective party,
disclose to the other party that the Seller
will accept a price less than the listing
price or that the Buyer will pay a price
greater than the price offered.

The above duties of the agent ina real
estate transaction do not relieve a Seller
or Buyer from the responsibility to protect
their own interests. You should carefully
read all agreements to assure that they
adequately express your understanding of
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the transaction. A real estate agent isa  Section 237S) of Chapter 2 of Title 9 of
person qualified to advise about real es— Part 4 of Division 3 of the Civil Code set
tate. Iflegal or tax advice isdesired, con— forth on tho reverse hereof Read it
sulta competent professional. carefully.

Throughout your real property trans—
actionyou may receive more than ono dis—
closure form, depending upon the number
of agents assisting in the transaction. A9ent BuyertSeller
The law requires each agent with whom  (Signature) (cate)
you have more than a casual relationship
to present you with this disclosure form.
You should read its contents each time it
is presented to you, considering the rela— ) )
tionship between you and the reel estate  Associate Licensee Buyer/Seller (date)
agent in your specific transaction. (cate)

Thiss disclosure form indudes the pro— (Signature)
visions of Artide 235 (commencing with

(Signature)



88

2. Minnesota®s Disclosure Form
82.197. Disclosure requirements

Subdivision 1. Agency disclosure.
The listingagreement or a buyer § broker
agreement must include a clear and com—
plete explanation of how the broker will
represent the interests of the seller or
buyer, and, ifthe broker represents both
sellers and buyers, state how that repre—
sentation would be altered in a dual
agency situation, and require the selleror
buyer to choose whether to authorize the
broker to initiate any transaction which
would give rise todual agency. Disclosure
1o a customer ofa licensee$ agency rela—
tionship with other parties must be made
at a time and in a manner sufficient ©
protect the customer®s bargaining
position.

Subd. 2. Creation of dual agency. If
circumstances create a dual agency situa—
tion, the broker most make full disclosure
to all parties to the transaction as to the
change in relationship ofthe parties to the
broker due todual agency. A broker, hav—
ing made full disclosure, must obtain the
consent of ell parties to these circum—
stances before accepting the dual agency.
Subd. 3. Scope and effect The require—
ments for disclosure of agency relation—
ships set forth in this chapter are
intended only to establish a minimum
standard for regulatory purposes, and are
not intended to abrogate common law.

Subd. 4. Agency disclosure forms, (@)
Disclosures of agency relationships shall
bo made in substantially the form set
forth in paragraphs (b) to <€):

() ADDENDUM TO LISTING
AGREEMENT

.-(@Bder).... will be representingyou
as your broker in the aale of /0m- property
located at 1118 relationship
is called an agency. Aa your agent

.-(Boa).... owes you the duties of loy—
alty obedlenoe disclosure, confidentiality,
reasonable care and dlllgenoe and full ac—
counting. However, .... .... also
represents buyers looking for properties.
If a buyer represented by ....@Brder)....
becomes interested in your property, a
dual agency will be created. This means
that ....@rder).... will owe the same du—
ties to the buyer that we owe toyou. This
conflict of interest will prohibit ....@Bro—
ker).... from advocating exclusively on
your behalfwhen attempting to effect the
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sale of your property. Dual agency will
limit the level of representation which
-.-(Broker).-, can provide.

Ifa dual agency should arise, you will
need to agree that confidential informa—
tion about price, terms, and motivation
will still be kept confidential unless you
instruct ... @Brder).... In writing to dis—
close gpecific information about you or
your property. All other information will
be shared. Regardless of whether a dual
agency occurs  (Broker)..- must disclose
to the buyer any material facts ofwhich
... (Broker).-, isaware thatmay adversely
and significantly affect the buyer"s use or
enjoyment of the property. In addition,
...-(Brder).... must disclose to both par—
ties any information of which _...@Bro—
ker).... is aware that a party will not
perform in accordance with tho terms of
the purchase agreement or similar writ—
ten agreement to convey real estate

.-(Broer).... cannot act as a dual
agent unless both you and the buyer agree
to the dual agency after it is disclosed to
you. By agreeing to a possible dual
agency, you will be giving up the right to
exclusive representation in an in-house
transaction. However, ifyou should de—
cide not toagree toa possible dual agency,
and you want ....Q@Brder).... to represent
you, you may give up the opportunity to
<l your property to buyers represented
by (Broker)..

SELLER™S INSTRUCTIONS
TO BROKER

Having read and understood this in—
formation about dual agency you now in—
struct ....QGroer)... Hows:

Sel ler agrees to dual agency repre—
sentation and will consider offersmade by
buyers represented by  (Broker)..

. Seller does not agree to dual
agency representation and will not con—
sider offers made by buyers represented

by ....(@roer).—

Seller (Broker)
BY:

Salesperson

Seller
Dated:
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© ADDENDUM TO BUYER
REPRESENTATION AGREEMENT

.-..@der).... will be representing:you
as your broker to assistyou in finding and
purchasing & property. This relationship

is called an agency. As your agent,
.-(Brdar).... owes you tho duties of loy—
alty obedlence disclosure, confidentiality,
reasonable care and dlllgence and full ac—
counting. However, .@rder).... also
represents sellers by Ilstlng their property
for sale. Ifyou become interested in a
property listed by .... (Broker)...., a dual
agency will be created. This means that
will owe the same duties
the seller that (Broker)  owes to you.
This ooflict of interest will prohibit
)--.. from advocating exclusively
on your behalfwhen attempting to effect

the purchase  ,j*4 property. Dual agency
will limit U.-= evel of representation
.--(Braer).... can provide.

Ifa dual agency sliould arise, you will
need t agree that confidential informa—
tion about price, terms, and motivation
will still be kept confidential unless you
instruct ...(Broker)..,, in writing to dis—
close specific information about you. All
other information will be shared. Regard—
less of whether a dual agency occurs,

.-(Brder).... must disclose to die buyer
any material facts of which .
is aware that may adversely ‘and S|g‘||f|—
cantly affect the buyer®s use or enjoyment
of the property. In addition, ....(Brder)...
must disclose to both parties any informa—
tionofwhich ... (Bder).... isaware thata
party will not perform in accordance with
the terms of the purchase agreement or
similar written agreement to convey real
estate.

— (Broker).... cannot act as a dual
agent unless both you and the seller agree
1o the dual agency after it is disclosed t©
you. By agreeing to a possible dual
agency, you will be giving up the right to
exclusive representation in an in-house
transaction. However, ifyou should de—
cide not to agree to a possible dual agency,
and you want ....Edar)....- to represent
you, you may give up the opportunity t
purchase the properties listed by ...
(Broker). .

BUYER S INSTRUCTIONS TO
BROKER

Having read and understood this in—
formation about dual agency you now in—

Struct ....Roer).... as follows:

BUYERS' BROKERS
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... Buyer will agree to a dual agency
representation and will consider proper—
ties listed by ....Broker)..

.. Buyer will not agree t a dual
agency representation and will not con—

sider properties listed by ....(Broker)..
Seller (Broker)
BY:
Seller Salesperson

Dated:

(@ DISCLOSURE TO CUSTOMER

Before ....QBrder).... begins to assist
you in finding and purchasing a property,
we must disclose toyou that ... .(Broker)-
will be representing the seller in the
transaction.

...-@Boer).... will disclose to you all
material facts about the property ofwhich
.-.-(@Broer) is aware, that could ad—
versely and significantly affectyour use or
enjoyment of the property. — (Broker)....
will also assist you with the mechanics of
the transaction.

When ftcomes to the price and terms
of an OTIEl, ....@Broker) will ask you o
make the decision as to how much to offer
forany propertyand upon what terms and
conditions. (Broker)- canexplainyour
options toyou, but the ultimate decision is
yours. — (Broker)- will attempt to show
you properties in the price range and cate—
goryyou desire so that you will have infor—
mation on which to base your decision.

----@rder).... will present to the seller
any written offer that you ask (Bro—
ker)- to present ....QBroker)- asksyou
to keep to yourselfany information ataut
the price or terms of your offer, or your
motivation for making an offer, that you
do not want the seller to know. ....Bro—
ler).... would be required, aa the seller$
agent, t disclose this information t the
<eller. You should carefully consider
sharing any information with ... (Bro—
ler).... that you do not want disclosed to
the seller.
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Customer (Broker)
BY:
Customer Salesperson
Dated:

®© DISCLOSURE TO BUYER AND
SELLER AT TIME OF OFFERTO
PURCHASE

...-@rder).... represents the seller at
the property located at

.-.-(Bder).... also represents a buyer
who offered to purchase the seller’s prop—
erty. When __.__(Broker) represents both
the buyer and the seller in a transaction,
a dual agency iscreated. This means that
...-(Brder).... and its agents owe a fiduci—
ary duty to both buyer and <seller. Be—
cause buyer and seller may have
conflicting interests, -(Broker).-, and its
agents are prohibited from advocating® ex—
clusively for either party.

...-(Brder).... cannot represent both
the buyer and seller in this transaction
unless both the buyer and seller agree to
this dual agency.

Buyer and seller acknowledge and
agree that:

1 Confidential informationcommuni —
cated t ....(QBroer)- which regards
price, terms, or motivation to huy or <ell
will remain confidential unless buyer or
seller instructs — (Broker)- inwriting to
disclose this information about the buyer
or <ller. Other information will be
shared.

2. — (Broker)- and its salespersons
will disclose to buyer all material facts of
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which they are aware which could ad—
versely and significantly affect tho buyer®s
use or enjoyment of the property or any
intended use of the property of which
— (Broker).... or its salespersons are
aware (this disclosure is required by law
whether or not a dual agency is involved).

3  (Broker)- and its salespersons
will disclose to both parties all informa—
tion of which they are aware that either
party will not perform in accordance with
the terms of the purchase agreement or
other written agreement toconvey real es—
tate (this disclosure is required by law
whether or not a dual agency is involved).

4  (Broker)- and its salespersons
will not represent the interests of either
party to the detriment of the other.

5. Within the limits of dual agency,
....@rder).... and its salespersons will
work diligently to fecilitate the mechanics
of the sale.

With the knowledge and understand—
ing of the explanation above, buyer and
seller authorize and instruct— (Broker)—
and its salespersons to act as dual agents
in thir. transaction.

Buyer Seller

BY:

Buyer Seller

Dated:

Subd. 5. Application. The disclosures
required by subdivision 4 apply only to
residential real property transactions.
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3. New York's Agency Disclosure Form

s 443. Disclosure regarding real estate
agency relationship; form

L Definitions. As used in this section,
the following terms shall have the follow-
ing meanings:

a. 'Agent” means a person who is li-
censed as a real estate broker or real es-
tate sales associate under section 440-a of
this article and is acting in a fiduciary
capacity.

b. "Buyer” means a transferee or
lessee in a residential real property trans-
action and includes a person who executes
an offer to purchase or to lease residential
real property from a seller through an
agent, or w.io has engaged the services of
an agent with the object of entering into a
residential real property transaction as a
transferee or lessee.

c. “Buyer’'s agent” means an agent
who contracts to locate residential real
property for a buyer or who finds a buyer
for a property and presents an offer to
purchase to the seller or seller’s agent and
negotiates on behalfof the buyer.

d. "Listing agent" means a person
who has entered into a listing agreement
to act aa an agent of the seller for
compensation.

e. "Listing agreement" means a con-
tract between an owner or owners of resi-
dential real property and an agent, by
which the agent has been authorised to
sell or lease the residential real property
or to find or obtain a buyer or lessee
therefore.

f. "Residential real property” means
real property improved by a one-to-four
family dwelling used or occupied, or in-
tended to be used or occupied, wholly or
partly, as the home or residence of one or
more persons, but shall not refer to (i) un-
improved real property upon which such
dwellings are to bo constructed or (ii) con-
dominium or cooperative apartments in a
building containing more than four units.

g. "Seller" means the transferor or
lessor in a residential real property trans-
action, and includes an owner who lists
residential real property for sale or lease
with an agent, whether or not a transfer
or lease results, or who receives an offer to
purchase or lease residential real
property.

h. “Seller's agent" means a listing
agent who acts alone, or an agent who

B
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acts in cooperation with a listing agent,
acts as a seller’s subagent or acts as a bro-
ker's agent to find or obtain a buyer for
residential real property.

2. This section shall apply only to
transactions involving residential real
property.

3. a. A listing agent shall provide the
disclosure form set forth in subdivision
four of this section to a seller prior to en-
tering into a listing agreement with the
seller and shall obtain a signed acknowl-
edgment from tho seller, except as pro-
vided in paragraph f of this subdivision.

b. A seller's agent shall provide the
disclosure form set forth in subdivision
four of this section to a buyer or buyer's
agent at the time of the first substantive
contact with the buyer and shall obtain a
signed acknowledgement from the buyer,
except as provided in paragraph f of this
subdivision.

c. A buyer's agent shall provide the
disclosure form to the buyer prior to en-
tering into an agreement to act as the
buyer's agent and shall obtain a signed ac-
knowledgment from the buyer, except as
provided in paragraph f of this subdivi-
sion. A buyer's agent shall provide the
form to the seller or seller's agent at the
time of the first substantive contact with
the seller and shall obtain a signed ac-
knowledgment from the seller or the
seller's listing agent, except as provided in
paragraph f of this subdivision.

d. The parties to a contract of
purchase and sale shall sign the acknowl-
edgment of the parties to the contract. If
attorneys for the buyer and seller arrange
for the preparation and execution of n eon-
tract, the real estate Licensees are not
responsible for obtaining the acknowl-
edgement of the parties as required by
this paragraph.

e. The agent shall provide to the
buyer or seller a copy of the signed ac-

mknowledgment and shall maintain a copy

of the signed acknowledgment for not less
than tliree years.

f. If the seller or buyer refuses to sign
an acknowledgment of receipt pursuant to
this subdivision, the agent shall set forth
under oath or affirmation a written decla-
ration of the facts of the refusal and shall
maintain a copy of the declaration for not
less than three years.
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4. The following shall bo the disclosure
form:

DISCLOSURE REGARDING REAL
ESTATE AGENCY RELATIONSHIPS

Before you enter into a discussion
with a real estate agent regarding a real
estate transaction, you should understand
what type of agency relationship you wish
to have with that agent

New York State law requires real es-
tate licensees who are acting as agents of
buyers or sellers of property to advise the
potential buyers or sellers with whom
they work of the nature of their agency re-
lationship and the rights and obligations
it creates.

SELLER'S OR LANDLORD'S AGENT

Ifyou are interested in seliingor leas-
ing real property, you can engage a real
estate agent as a seller's agent. A seller's
agent, including a listing agent under a
listing agreement with the seller, acts
solely on behalfof the seller. You can au-
thorise a seller's or landlord’s agent to do
other things including hire subagents,
broker's agents or work with other agents
such as buyer's agents on a cooperative
basis. A subagent, is one who has agreed
to work with the seller’s agent, often
through a multiple listing service. A sub-
agent may work in a different real estate
office.

A seller’'s agent has, without limita-
tion, the following fiduciary duties to the
seller reasonable care, undivided loyalty,
confidentiality, full disclosure, obedience
and a duty to account

The obligations of a seller’'s agent are
also subject to any specific provisions set
forth in an agreement between the agent
and the seller.

In dealings with the buyer, a seller's
agent should (a) exercise reasonable skill
and care in performance of the agent’s du-
ties; (b) deal honestly, fairly and in good
faith; and (c) disclose all facts known to
the agent materially affecting the value or
desirability of property, except as other-
wise provided by law.

BUYER'S OR TENANTS AGENT

If you are interested in buying or
leasing real property, you can engage a
real estate agent as a buyer’s or tenant’s
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agent. A buyer’s agent acts solely on be-
half of the buyer. You can authorize a
buyer's agent to do other things including
hire subagents, broker’'s agents or work
with other agents such as seller’'s agents
on a cooperative basis.

A buyer’s agent has, without limita-
tion, the following fiduciary duties to the
buyer reasonable care, undivided loyalty,
confidentiality, full disclosure, obedience
and a duty to account

The obligations of a buyer's agent are
also subject to any specific provisions set
forth in an agreement between the agent
and the buyer.

In dealings with the seller, a buyer’s
agent should (a) exercise reasonable skill
and care in performance of the agent’s du-
ties; (b) deal honestly, fairly and in good
faith; and (c) disclose all facts known to
the agent materially affecting the buyer's
ability and/or willingness to perform a
contract to acquire seller's property that
are not inconsistent with the agent's fidu-
ciary duties to the buyer.

BROKER'S AGENTS

As part of your negotiations with n
real estate agent, you may authorize your
agent to engage other agents whether you
are n buyer/tenant or seller/landlord. Asa
general rule, those agents owe fiduciary
duties to your agent and to you. You arc
not vicariously liable for their conduct.

AGENT REPRESENTING BOTH
SELLER AND BUYER

A real estate agent acting directly or
through an associated licensee, can be the
agent of both the seller/landlord and the
buyer/tenant in a transaction, but only
with the knowledge and informed consent,
in writing, of both the seller/landlord and
the buyer/tenant.

In such a dual agency situation, the
agent will not be able to provide the full
range of fiduciary duties to the buyer/ten-
ant and seller/landlord.

The obligations of an agent are also
subject to any specific provisions set forth
in an agreement between the agent and
the buyer/tenant and seller/landlord.

An agent acting as a dual agent must
explain carefully to both the buyerftenant
and seller/landlord that the agent is act-
ing for the other party as well. The agent
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should also explain the possible effects of
dual representation, including that by
consenting to the dual agency relationship
the buyer/tenant and seUenlandlord are
giving up their right to undivided loyalty.

A BUYER/TENANT OR SELLER/
LANDLORD SHOULD CAREFULLY
CONSIDER THE POSSIBLE
CONSEQUENCES OF A DUAL
AGENCY RELATIONSHIP BEFORE
AGREEING TO SUCH
REPRESENTATION.

GENERAL CONSIDERATIONS

You should carefully read all agree-
ments to ensure that they adequately ex-

ACKNOWLEDGEMENT OF
PROSPECTIVE BUYER/TENANT

(1) I have received and read this
disclosure notice.

(2) l understand that a seller's/
landlord's agent, including a lilting
agent, is the agent of the seller/landlord
exclusively, unless the seller/landlord
and buyer/tenant otherwise agree.

3) | understand that subagents,
including subagents participating in a
multiple listing service, are agents of the
seller/landlord exclusively.

(4) 1 understand that | may engage
my own agent to be my buyerVtenanfs
broker.

BROKERS
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preas your understanding of tho
transaction. A real estate agent is a per-
son qualified to advise about real estate.
Iflegal, tax or other advice is desired, con-
sult a competent professional in that field.

« Throughout the transaction you may
receive more than one disclosure form.
The law requires each agent assisting in
the transaction to present you with this
disclosure form. You should read its con-
tents each time it is presented to you, con-
sidering the relationship between you and
the real estate agent in your specific
transaction.

ACKNOWLEDGEMENT OF
PROSPECTIVE SELLER/LANDLORD

(1) I have received and read this
disclosure notice.

(2) 1 understand that a seller’s/
landlord's agent, including a listing
agent, is the agent of the seller/landlord
exclusively, unless the seller/landlord
and buyer/tenant otherwise agree.

(3) I understand that subagents,
including subagents participating in a
multiple listing service, are agents of the
seller/landlord exclusively.

(4) 1 understand that a buyer’s/
tenant’s agent is the agent of the buyer/
tenant exclusively.

(5) I understand that the agent (5) 1 understand that the agent
presenting this form to me, presenting this form to me,
of of
(name of licensee) (name of licensee)
is is

(name of firm)

(check applicable relationship)
an agent of the seller/landlord

my agent as a buyer’s/tenant’s agent
Dated:
Buyer/tenant:
Dated:
Buyer/tenant:

(name of firm)

(check applicable relationship)
my agent as a seller's/landlord's

an agent of the buyer/tenant
Dated:
Seller/landlord:
Dated:
Seller/landlord:
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ACKNOWLEDGMENT OF
PROSPECTIVE BUYER/TENANT AND
SELLER/LANDLORD TO DUAL
AGENCY

(1) I hcvs received and read this dis-
closure notice.

(2) I understand that a dual agent
will be working for both the seller/land-
lord and buyer/tenant.

(3) I understand that | may engage
my own agent aa a seller's/landlord's
agent or a buyer’s/tenant's agent.

(4) 1 understand that | am giving up
my right to the agent’s undivided loyalty.

(5) I have carefully considered the
possible consequences of a dual agency
relationship.

(6) I wunderstand that the agent
presenting this form to me,
of
(name of licensee)
is

(name of firm)
a dual agent working for both the buyer/
tenant and soller/landlord, acting as such
with the consent of both the buyer/tenant
and seller/landlord and following full dis-
closure to the buyer/tenant and seller/
landlord.

Dated:
Dated:
Buyer/tenant-
Seller/landlord:

Dated:
Dated:
Buyer/tenant:
Seller/landlord:

ACKNOWLEDGMENT OF THE
PARTIES TO THE CONTRACT

(1) 1 have received, read and under-
stand this disclosure notice.
(2) 1 understand that

of

(name of real estate licensee)

LAW
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is

(name of firm)

(check applicable relationship)

an agent of the 6eller/landlord

an agent of the buyer/tenant

a dual agent working for both the
buyei/tenant and seller/landlord, acting
as such with the consent of both buyer/
tenant and seller/landlord and following
full disclosure to the buyer/tenant and
seller/landlord.

| also understand that

of

(name of real estate licensee)

(name of firm)

(check applicable relationship)

an agent of the seller/landlord

an agent of the buyer/tenant

a dual agent working for both the
buyer/tenant and seller/landlord, acting
as such with the consent of both buyer/
tenant and seller/landlord and following
full disclosure to the buyer/tanant and
seller/landlord.

Dated:
Dated:
Buyer/tenant:
Seller/landlord:

Dated:
Dated:
Buyer/tenant:
Seller/landlord:

5. This section shall not apply to a
real estate licensee who works with a
buyer or a seller in accordance with terms
agreed to by the licensee and buyer or
seller and in a capacity other than as an-
agent, as such term is defined in para-
graph a of subdivision one of this section.

6. Nothing in this section shall be con-
strued to limit or alter the application of
the common law of agency with respect to
residential real estate transactions.
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4. Oregon’s Disclosure Fonn

696.830. Agency disclosure and
acknowledgment forms.

1)
ORS 696.820 shall be printed or typed on
the back of the form in substantially the

following form:

DISCLOSURE REGARDING AGENCY
RELATIONSHIPS)

(As required by Oregon Revised Statutes
Chapter 696)

An agency relationship arises when*
ever two persons agree that one is to act
on behalf of the other and in accordance
with the other's directions. The creation
of an agency relationship imposes certain
legal duties on the agent

Before a seller or a buyer enters into
a discussion with a real estate licensee re-
garding a real property transaction, the
seller and the buyer should each under-
stand what type of agency relationship or
representation the buyer and the seller
may have with each agent in that
transaction.

SELLER’'S AGENT

An agent who acts under a listing

with the seller acts as the

agent for the seuer on!,. A seller’s agent

has pf&rmative obligations (under ORS
696.805):

(1) To the seller 1110 fiduciary duties
of loyalty, obedience, disclosure, confiden-
tiality, reasonable care and diligence, and
accounting in dealings with the seller.

(2) To the buyer and to the seller
Honest dealing and disclosure.

BUYER'S AGENT

A real estate licensee other than the
seller's agent can agree with the buyer to
act as the agentfor the buyeronly. In this
situation, the buyer’s agent is not repre-
senting the seller, even if the buyer's
agent is receiving compensation for serv-
ices rendered, either in full or in part,
from the seller or through the seller's
agent A buyer’s agent has the affirmative
obligations (under ORS 696.610):

(1)

of loyalty, obedience, disclosure, confiden-

BUYERS S’
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tiality, reasonable care and diligence, and
accounting in dealings with the buyer.
To the buyer imd to the seller

The disclosure form required kNonest dealing and disclosure.

SELLERS AND BUYERS

Noae of the foregoing duties of the
agent in a real estate transaction relieves
a seller or a buyer from the responsibility
to protect the seller's or buyer’s own inter-
ests respectively. The seller and the
buyer should carefully read all agree-
ments to assure that the agreements ade-
quately express the seller’s or the buyer's
understanding of the transaction.

THE ACTS OF THE AGENTS MAY
CAUSE LEGAL LIABILITY TO THE
PRINCIPALS. A REAL ESTATE
LICENSEE IS QUALIFIED TO ADVISE
ON REAL ESTATE; IF YOU DESIRE
LEGAL ADVICE, CONSULT A
LAWYER.

(2) The disclosure form required by ORS

696.820 shall be printed or typed on the
front of the form in substantially the fol-
lowing form:

DISCLOSURE ACKNOWLEDGMENT

INITIAL ACKNOWLEDGMENT
OF SELLER

(A)

By my signature below, | acknowledge:

(1) I have received and read and | un-
derstand the material 6etout on the back
of this disdosure form.

(2) 1 understand that a seller’s agent,
including a listing real estate licensee, is
the agent of the seller exclusively, unless
the seller and the buyer otherwise agree.

(3) I understand that, unless other-
wise disclosed in writing, all real estate
licensees including real estate licensees
participating in a multiplo listing service
are agents of the seller cxdusively.

(4) I understand that a buyer’s agent
is the agent of the buyer exdusively.

(5) I understand that (name of
licensee) o f (name of real estate or-
ganization), the agent presenting this
to me, is (check applicable
relationship):
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my agent aa a Boiler’'s agent, (2) In an in-company agreement, the
an agent as buyer’s agent. agent acting as an in-company agent has
tho following affirmative obligations to
(B) INITIAL ACKNOWLEDGMENT OF  both the seller and the buyer
PROSPECTIVE BUYER .= (a) Loyalty, obedience, disclosure,

By my signature below, | acknowledge:

(1) I have received and read and | un-
derstand the material set out on the back
of this disdosure form.

(2) 1understand that a seller’s agent,
including a listing agent, is the agent of
the seller exdusivelv, unless the seller
and the buyer otherwise agree.

(3) I understand that, unless other-
wise disclosed in writing, all real estate
licensees induding real estate licensees
participating in a multiple listing service
are agents of the seller exclusively.

(4) 1 understand that | may engage
my own agent to be my buyer's agent.

(5) I understand that (name of

licensee) of (name of real estate or-
ganization), tho agent presenting this
form to me, is (check applicable

relationship):

an agent of the seller.
my agent as buyer’s agent.

(C) SIGNATURES

. Buyer/Seller. Dated:
. Buyer/Seller Dated:
. Buyer/Seller.. Dated:.
. Buyer/Seller. Dated:.

. Circle applicable title.
Agent to sign and date:

Real Estate Licensee
Real Estate Organization

(3)
company" representation to buyers and
sellers, then the disdosure form required
by ORS 696.820 shall be printed or typed
on the back of the form, in addition to the
disclosure required by subsection (1) of
this section, in substantially the following

form:

IN-COMPANY SALES

(1) A licensee, acting cither alone
through one or more licensees within the
same real estate organization, may give
limited representation to both the seller
and the buyer in a real estate transaction.

If the broker intends to offer "in-

confidentiality and accounting in dealings
with both the seller and the buyer. HOW-
EVER IN REPRESENTING BOTH THE
SELLER AND THE BUYER. THE LI-
CENSEE SHALL NOT, WITHOUT THE
EXPRESS WRITTEN PERMISSION OF
THE RESPECTIVE PERSON, DIS-
CLOSE TO 111E OTHER PERSON:

(i) That the seller will accept a price
lower than or terms less favorable than
the listing price or terms; or

(if) That the buyer will pay a price
higher than or terms more favorable than
the offering price and terms; or

(iii) Other than price and terms, confi-
dential information specifically desig-
nated as such in writing by the buyer or
seller as setout on the front of this disdo-
sure form or attached to it.

(b) Reasonable care and diligence.

(c) Honest dealing.

(4) If the broker intends to offer "in-
company" representation to buyers and
sellers, then the disclosure form required
by ORS 696.820 shall be printed or typed
on the front of the form, in addition to the
disdosure required by subsection (2) of
this section, in substantially the following
form:

BUYER'S LIMITED AUTHORIZATION
REGARDING IN-COMPANY SALES

By my initials below, | acknowledge:

(1) A situation may arise wherein the
licensee | have hired to be my agent may
also be the agent for the seller of specific
real property | wish to acquire.

(2) If this situation arises, | authorize
my agent to act as an in-company agent
for that specific real property after mak-
ing a reasonably diligent effort to contact
me in order to obtain my consent

(3) I have read and understand the
“In-Company Sales" section on the reverse
gide of this form.

(4) The following information, which
has previously been disclosed by the buyer
to the agent is confidential and is not to
be disclosed to the seller.



L995] BUvERS:

UNDERSTOOD AND AGREED:
(Initials)

SELLER’'S LIMITED AUTHORIZATION
REGARDING IN-COMPANY SALES

By my initials below, | acknowledge:

(1) A situation may arise wherein the
licensee | have hired to be my agent may
also be the agent for the buyer who wishes
to acquire my real property.

(2) If this situation arises, | authorize
my agent to act as an in-company agent
for that specific real property after mak-
ing a reasonably diligent effort to contact
me in order to obtain my consent.

(3) I have read and understand the
“In-Company Sales" section on the reverse
Side of this form.

BROKERS 97

(4) Tha following information, which
has previously been disclosed by the seller
to the agent, is confidential and is not to
be disclosed to the buyer.

UNDERSTOOD AND AGREED:
(Initials)

SIGNATURES

Buyer/Seller: Dated:_
. Buyer/Seller Dated:
. Buyer/Seller Dated:___
. Buyer/Seller Dated:___

. Circle applicable title.

Agent to sign and date:

Real Estate Licensee
Real Estate Organization






FISCAL NOTE

STATE OF ALASKA BILL NO. HB41

1997 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: “An Act refafing T impairment rating oufdes-UgedJn BRU: .Ri5kdytenggement
evaluation of certain workersLcompensation claims. Component; Risk Managemert
Sponsor:  Bake.bur.g
Requestor  (H)~ L&C COMPONENT SERTALNO._(UZL
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES — FY 98 FY 99 FY00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEQUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0
| CHANGE IN REVENUES ( ) 0.0 1 0.0 1 0.0 1 0.0 I 001

FUND SOURCE: (Thousands of Dollars)

1002 Federa' Receipts

1003 GF Mat:h

1004 GF _

1005 GF/Prjgram Receipts

1037 GF/Msntal Health

OTHER

JPTAL, on 00 0.0 0.0 0.0
Estimate of any current year (FY 97) cost: $ None

POSITIONS:

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.) S _ _ o
This hill requires the use of the most recently published edition (mc_ludm% supplements) of the American Medical Association

Guides to the Evaluation of Permanent Impairment— when determining the existence and degree of permanent impairment
compensable unoer the workers' compensation act.

Agency "Cost of Risk “ premium allocations finter-agency recei[pts collected by Risk Management) reflect average of 5 prior
yéars of actual claims costs. Any incremental cost increase realized by applying newer rating guideline will be included in the
claims experience - and reflected in future workers' compensation premium allgcations to each agency.

There is no direct fiscal impact on thepivisio/KJfftisk Management.

Phone: 465-5723

Prepared by: J. Brad Thompson. Direc'
Date:

Division: Risk Management

Approved by Commissioner: Mark Bover .
Agency: Department of Administration Dale f£

DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
LEG\97\FNHB 41 Page 1 of 1

0.0
0.0

no |

0.0

ODOoOO



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 41
1997 LEGISLATIVE SESSION
Revision Date: Department Affected: Labor
Title: Impairment rating guides for BRU: Workers' Compensation
Workers' Comp Component: Workers' Compensation
Sponsor: Representative Rokeberg
Requestor: House L&C COMPONENT SERIAL NO. 344
EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL
CHANGE IN REVENUE
FUND SOURCE#
FUNDING: (Thousands ol Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
Estimate of current year (FY97) impact: S None

ANALYSIS: (Attach a separate page if necessary)

This bill proposes amending AS 23.30.190(b) to use the most recent published editions of the American
Medical Association Guides, including supplementary materials, for the Evaluation of Permanent Impairment.

This bill results in a zero fiscal note for the Workers' Compensation Division.

Prepared by:  Paul Grossl, DIrector®~>g.y» A "-7 >tgr; " -< Phone 465-2790
Bloislon: Workire ' Covmpomiaaismn ' _ Date : 1/16/97

Approved by Commissioner: Tom Cashen, CorritVils~foner f-0(2 ~

Agency: Department of Labor Date: 1/16/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 10/94 Page 1 of 1



HOUSE COMMITTEE REPORT

(V

Date Referred to Committee: January 13, 1997 FURTHER REFERRALS:

Date of Committee Action:

The LABOR AND COMMERCE Committee considered: HB 41

HOUSE BILL NO. 41 IMPAIRMENT RATING GUIDES FOR WORKERS COMP

“An Act relating to impairment rating guides used in evaluation of certain workers' compensation claims.”

recommends it be replaced , \ JAfthe same title
with the following committee substitute Q S IIs Vv [ ~d [ 1 anew title
[ 1 additional referral to Committee
[ 1attached amendments)
ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(s): B0 APPROVES PREVIOUS: a3™ JDm
f Jfiscal n ote (s) [ ) fiscal note(s)
* jxf] zero fiscal note(s) 'J

f | zero fiscal note(s)



I
crp rod\NV KNOWLES, GOVERNOR

PLEASE REPLY TO:

Sy u i
g 1031 \NEST4THAVENUE SUITE200
ANCHORAGE. ALASKA 99501-1994

DEPARTMENT OF LAW S

a KEYBANKBUILD
100 CUSHMAN ST SUITE4OO
OFHCE OF THEATTORNEY GENERAL FAIRBANKS, ALASKA 99701-4679
PHONE:  (9071451-2811
FAX 907)451-2846

E) P.O. BOX 110300-DIMOND COURTHOUSE
JUNEAU. ALASKA 99311-0300

PHONE 907)465-3600
FAX 907)465-6735

January 22, 1997

Honorable Norman Rokeberg
Chairman, Labor and Commerce Committee JAM2 7 ww

State of Alaska

State Capitol
Juneau, Alaska 99801-1182

RE: HB 41; An Act relating to impairment rating
guides used in evaluation of certain workers*
compensation claims.

Dear Representative Rokeberg:

I understand that the goal of HB 41 is to allow medical
providers, when they assess an injured workers impairment, to apply
the most recent available edition of the AMA Guidelines as soon as
possible. I am concerned that the bill, as proposed, will not
accomplish what you intend as the Board will still have to
establish a date when medical providers can begin using the newest

edition.

HB 41 provides that the "board shall begin using the nrev;
edition not later than 90 days after the date of publication.”™ The
bill does not establish a process by which medical providers will
know the exact date, within the 90 day period, that the Board will
begin using the new edition of the AMA Guidelines. Conseguently the
Department of Labor will have to adopt a regulation providing for
a Tixed date each time the American Medical Association publishes

a new edition.

The Department of Laws amendment provides a process to
establish a fixed date and does not require the Department of Labor
to adopt a regulation each time there 1is a new edition. The
amendment provides that the Board will not have to go through
regulation process required under the Administrative Procedure Act,
but only will have to hold an open meeting tc select the exactdate
and to issue a press release announcing the date.

This process should reduce costs since the Department of

Laborwill not have to go through the regulatory process. The
meeting could be held telephonically and possibly during a
regularly scheduled Board meeting. The amendment will allow

medical providers to use the most up to date medical information



Honorable Norman Rokeberg

Chairman, Labor and Commerce Committee
File No. 661-97-0078

January 22, 1997

Page 2

more expeditiously since the Department of Labor would not have to
adopt a regulation.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
Toby N. Steinberger
Assistant Attorney General

TNS:akb

CcC:

Honorable Commissioner Tom Cashen
Department of Labor

Patrick Pourchot, Legislative Director
Dwight Perkins, Special Assistant
Department of Labor

Deborah Behr, Assistant Attorney General
Legislation & Regulations Section
Department of Law

Chrystal Smith, Legal Administrator
Department of Law



JAN 2 2 1997

LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX 07) 4652029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801'2105

MEMORANDUM January 22, 1997

SUBJECT: Workers' compensation (HB 41)

TO: Representative Norm Rokeberg

Attn: Janet
FROM: Michael F. Ford r

Legislative Counsel

You have asked for my opinion on the Department o f Law's suggested amendment to HB 41.
Their approach would place the responsibility of choosing a date for using a new edition of
the AM A guide with the Worker's Compensation board and would require the board to hold
an open meeting and publicly release the new date selected by the board. First, | would note
that this amendment does not change the existing language in HB 41 that requires the board
to begin using the new edition within 90 days. | would think that if the Department of Law
suggestion is adopted that some change or elimination of the existing sec. 10f HB 41 would
be necessary. Second, the amendment does not specify any limit on the board's discretion
to select a date to begin using the new AMA guide. This discretion can certainly be placed
with the board, however | assume the purpose of HB 41 is to establish a date certain by

statute.
Whether the legislature establishes a specific date for using a newly published AM A guide

by statute, or whether the board selects a date, is a policy matter for resolution by the
legislature. Either system would presumably achieve the same goal.

Please contact me if you have further questions.

MFF:Imb:pl
97-014.Imb

Enclosure



0-LS0237\A.l
Ford
1/22/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG
TO: HB 41

Page 1, lines 10 - 11:

Delete "not later than 90 days"

Insert "on the 90th day"”



ALASKA STATE LEGISLATURE
House of Representatives

COMMITTEEASSIGNMENTS: INTERIM:
718WEST 4THAVENUE, SUITE 840
ANCHORAGE. AK 88501
LABOR & COMMERCE. CHAIRMAN PHONE: (807) 2588181
JUDICIARY, MEMBER FAX:  (007)258-2818
OIL AND GAS, MEMBER
SESSION:

8TATE CAPITOL
JUNEAU, AK 80601-1182
PHONE: (807)465-4888
FAX: (807) 485-2040

Representative Norman Rokeberg

SPONSOR STATEMENT
REPRESENTATIVE NORMAN ROKEBERG
HOUSE BILL 41

HB 41 -"AN ACT RELATING TO IMPAIRMENT RATING GUIDES USED IN
EVALUATION OF CERTAIN WORKERS' COMPENSATION CLAIMS

HB 41 provides that the most recently published edition of the American
Medical Association Guides to the Evaluation of Permanent Impairment ("Guides")
shall be used in determining eligibility for benefits under the Alaska Worker's Com -
pensation Act. Italso provides that the Board shall begin using the new edition not
later than 90 days after the date of publication. This bill passed the House in 1996 but
did not make it through the Senate before the adjournment dea iline.

Reasons for adopting this legislature are:

=Cost of Adopting Regulations —
Decrease both the hard and soft costs of adopting regulations.

<Reduce Time Lag —
Fourth edition published June 1993; regulation approved in April 1996.

N ew edition published; older editions hard to come by.

<New Science —
Adopting the latest "state of medical arts".

This bill will not change the current process used but will make it more efficient

and less costly.

Ilwould appreciate your support of this legislation.

Ed. 1:1/22/97



ALASKA STATUTES

Sec. 23.30.190. Compensation for permanent partial impairment.

(a) In case of impairment partial in character but permanent in quality, and not resulting in
permanent total disability, the compensation is $135,000 multiplied by the employee's
percentage of permanent impairment of the whole person. The percentage of permanent
impairment of the whole person is the percentage of impairment to the particular body part,
system, or function converted to the percentage of impairment to the whole person as provided
under (b) of this section. The compensation is payable in a single lump sum, except as otherwise
provided in AS 23.30.041, but the compensation may not be discounted for any present value
considerations.

(b) All determinations of the existence and degree o f permanent impairment shall be made
strictly and solely under the whole person determination as set out in the American Medical
Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating
may not be rounded to the next five percent. The board shall adopt a supplementary recognized
schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a
permanent impairment that existed before the compensable injury. Ifthe combination of a prior
impairment rating and a rating under (a) of this section would result in the employee being
considered permanently totally disabled, the prior rating does not negate a finding of permanent

total disability.

History -
(sec. 7(3) ch 193 SLA 1959; am sec. 5-10 ch 46 SLA 1964; am sec. 1ch 24 SLA 1965; am sec.

1ch 102 SLA 1965; am sec. 1ch 174 SLA 1968; am sec. 1ch 119 SLA 1970; am sec. 1ch 10
SLA 1972; am sec. 1ch 54 SLA 1974; am sec. 5¢ch 83 SLA 1975; am sec. 4 ch 75 SLA 1977; am
sec. 7ch 70 SLA 1983; am sec. 34 ch 79 SLA 1988)

Editors Notes -
Section 48, ch. 79, SLA 1988 provides that the amendments to this section by ch. 79,

SLA 1988 apply only to injuries sustained on or after July 1, 1988.

Decisions -
Annotators notes.Some o f the cases cited below were decided under prior statutes but

have been retained for aid in construing present law.
This section governs compensation for permanent partial disability. - Hewing v. Alaska

Workmen's Comp. Bd., 512 P.2d 896 (Alaska 1973).

Section controls permanent impairment under AS 23.30.041. - Because subsection (b)'s
rule for evaluating permanent impairments, which requires use of the American Medical
Association's "Guides to the Evaluation of Permanent Impairment,” controls the determination of
a permanent impairment worker AS 23.30,041 (0(3), and because under received a rating of zero
permanent impairment under the AM A Guides, the superior court correctly found her ineligible
for reemployment benefits. Rydwell v. Anchorage Sch. Dist., 864 P.2d 526 (Alaska 1993).

Premise for concept of disability compensation. - The concept of disability compensation
rests on the premise that the primary consideration is not medical impairment as such, but rather
loss of earning capacity related to that impairment. Vetter v. Alaska Workmen's Comp. Bd., 524
P.2d 264 (Alaska 1974); Hewing v. Peter Kiewit& Sons, 586 P.2d 182 (Alaska 1978).

No retroactive effect unless clear legislative intent shown. - Workmen's compensation acts
should be liberally construed in favor of the employee, but statutes are presumed to operate
prospectively and will not be given a retroactive effect, unless by express terms or necessary
implication, it clearly appears that that was the legislative intent. Hood v. State, Workmen's



Comp. Bd., 574 P.2d 811 (Alaska 1978).
There were four basic types of disability compensation - payable under the Alaska

Workmen's Compensation Act: (1) temporary total disability, (2) temporary partial disability,
(3) permanent total disability and (4) permanent partial disability. Hood v. State, Workmen's
Comp. Bd., 574 P.2d 811 (Alaska 1978).

Distinction between temporary total disability and permanent partial disability. - The
period of temporary total disability is defined as: the healing period or the time during which the
worker is wholly disabled and unable by reason of his injury to work. It is, therefore, a separate
and unitary period of compensation, and as such is distinguished from a permanent partial
disability. Phillips Petroleum Co. v. Alaska Indus, Bd., 17 Alaska 658 (1958).

Permanent partial disability includes temporary disability. - The very fixing of a rate for a
permanent partial disability indicates that the applicant will permanently thereafter suffer
disability. Certainly this would include within its terms temporary disability from time to time.
Keehn v. Alaska Indus. Bd., 16 Alaska 101, 230 F.2d 712 (9th Cir. 1956).

And no further award should be granted for temporary disability. - Where the permanent
award is made, no further awards should be granted for temporary disability, whether total or
partial. Keehn v. Alaska Indus. Bd., 16 Alaska 101, 230 F.2d 712 (9th Cir. 1956).

Award for compensation must be supported by a finding that claimant suffered a
compensable disability - or, more precisely, a decrease in earning capacity due to a
work-connected injury or illness. Vetter v. Alaska Workmen's Comp. Bd., 524 P.2d 264 (Alaska
1974); Hewing v. Peter Kiewit& Sons, 586 P.2d 182 (Alaska 1978).

Consideration of retirement in determining award. - In calculating a lump sum award for a
permanent partial disability, the employee's total future loss equals the total payments the
employee would receive for his normal life expectancy, without considering actual or possible
retirement. Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).

Post-injury earning capacity. - The determination of lost earning capacity is not limited to
an examination of those losses that appear immediately after claimant's injury stabilizes, but it
requires the board to use all "available clues" to forecast the losses that the disabled claimant will
incur over the course of her work life. Fairbanks N. Star Borough Sch. Dist. v. Crider, 736 P.2d
770 (Alaska 1987).

To fairly measure the difference between pre- and post-injury earning capacity, the board
must first eliminate substantial differences caused by inflation. Where there is a substantial
difference in wage levels, the post-injury earnings should be corrected to correspond with the
general wage level in force at the time that pre-injury earnings were calculated, or the pre-injury
earnings should be recomputed at the scale in effect at the time of the post-injury earnings.
Fairbanks N. Star Borough Sch. Dist. v. Crider, 736 P.2d 770 (Alaska 1987).

Basis for finding of decrease in earning capacity. - In permanent partial disability
situations, the ultimate finding o f decrease in earning capacity must be based upon basic fact
findings which relate to inability to earn wages, as evidenced by proofof a disparity between
wages earned before and after the injury was sustained, and to the claimant's physical condition.
Hewing v. Alaska Workmen's Comp. Bd., 512 P.2d 896 (Alaska 1973).

What is necessary is to compare the earnings made prior to the injury with the earnings
likely to be made in the future. - Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).

Award not to be delayed. - Although it is impossible to predict an employee's earnings in
the future, an award must nevertheless be made without waiting until the end of the employee's
worklife. Hewing v. Peter Kiewit & Sons, 586P.2d 182 (Alaska 1978).



Where there is a substantial difference in wage levels, - the post-injury earnings should be
corrected to correspond with the general wage level in force at the time that pre-injury earnings
were calculated, or the pre-injury earnings should be recomputed at the scale in effect at the time
of the post-injuiy earnings. Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).

Availability of work is determinant of earning capacity. - The availability of work in the
employee's community which he can perform in his injured condition is an important determinant
of earning capacity. Hewing v. Alaska Workmen's Comp. Bd., 512 P.2d 896 (Alaska 1973).

Serious conceptual differences exist between the "whole man" and "earning capacity"
theories of disability. - Hewing v. Alaska Workmen's Comp. Bd., 512 P.2d 896 (Alaska 1973).

Under the whole man theory, the primary criteria governing disability awards are
physiological and psychiatric. This theory challenges the concept, basic to Alaska's workmen's
compensation law, that unscheduled partial disability awards should be made for economic loss,
not for physical injury as such. Hewing v. Alaska Workmen's Comp. Bd., 512 P.2d 896 (Alaska
1973).

Where the loss of a leg is total in the statutory sense - and the question of the pyramiding
of claims is not involved, the employee is entitled to the compensation fixed for the loss of a leg.
Alaska Packers Ass'n v. Alaska Indus. Bd., 12 Alaska 465 (1949).

Condition of leg before loss. - In providing payment for the loss of a leg the statute does
not require that it be shown that the leg tvas whole before the injury. Alaska Packers Ass'n v.
Alaska Indus. Bd., 12 Alaska 465 (1949).

"Unscheduled" loss. - Fact that economic impairment from injury exceeded the benefits
provided for in the schedule did not enable the employee to have his injury classified as
"unscheduled,” so that he can obtain benefits reflecting this greater economic impairment. Ratliff
v. Alaska Workers' Comp. Bd., 721 P.2d 1138 (Alaska 1986).

In a case where the loss was unscheduled there was no fixed number of weeks during
which compensation shall be paid. Absher v. State, Dep't of Hwys., 500 P.2d 1004 (Alaska
1972), overruled on other grounds, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986).

It may be inferred that computation was left to discretion of board. - While the legislature
did not adopt a formula for computing lump-sum payments, it could reasonably be inferred that
this was left to the discretion of the Workmen's Compensation Board. Absher v. State, Dep't of
Hwys., 500 P.2d 1004 (Alaska 1972), overruled on other grounds, Bailey v. Litwin Corp., 713

P.2d 249 (Alaska 1986).
Law prior to enactment of former subsection (b). - See Sherman v. Holiday Constr. Co.,

435 P.2d 16 (Alaska 1967).

Amendment of benefit schedule between time of injury and time condition rated. - Fora
discussion of the application of repealed provision AS 23.30.172 to a case where the former
benefit schedule of this section was increased by amendment between the time of injury and the
time the condition was rated, and a resolution of which schedule applied, see Hood v. State,
Workmen's Comp. Bd., 574 P.2d 811 (Alaska 1978).

Where the law (AS 23.30.172, repealed) pertaining to compensation at the time of the
employee's injury provided that compensation would be paid at the rates effective at the time the
injury was rated, that statutory scheme was incorporated into the workers' compensation
insurance contract. In view of this, an increase in compensation rates made after the injury but
prior to its rating cannot have impaired the contract. State Workmen's Comp. Bd. v. Delaney,

615 P.2d 5 (Alaska 1980).
Time period for payment. - The time periods in AS 23.30.155(b) and (e), providing for



installment payments within 14 days and penalties if the payment is over 7 days late, are
applicable to a case involving permanent partial injury payments under this section. Sumnerv.
Eagle Nest Hotel, 894 P.2d 628 (Alaska 1995).

Criteria forjudicial review. - While the Alaska Workmen's Compensation Board is a
quasi-judicial agency, the same criteria for judicial review of any administrative action should
apply. Hood v. State, Workmen's Comp. Bd., 574 P.2d 811 (Alaska 1978).

Award upheld. - Since provisions limiting recovery for permanent partial and temporary
total disability to $30,000 were repealed at the time of rating of appellee's injury, his employer's
liability was not limited by those provisions and the Alaska Worker's Compensation Board's
decision awarding appellee an increase o f benefits over and above $30,000 payable by the
employer was upheld. Arctic Structures v. Hardcastle, 660 P.2d 449 (Alaska 1983).

Lump sum payment not merited. - A lump sum award is not merited because claimant is
receiving benefits at a weekly rate substantially smaller than her rate of loss nor because inflation
creates a financial need for a lump sum. Fairbanks N. Star Borough Sch. Dist. v. Crider, 736 P.2d
770 (Alaska 1987).

Applied in J.B. Warrack Co. v. Roan, 418 P.2d 986 (Alaska 1966); Haman v. Allied
Concrete Prods., Inc., 495 P.2d 531 (Alaska 1972); Bignell v. Wise Mechanical Contractors, 651
P.2d 1163 (Alaska 1982); Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986).

Quoted in Foster v. Wright-Schuchart-Harbor, 644 P.2d 221 (Alaska 1982).

Stated in Wilson v. Erickson, 477 P.2d 998 (Alaska 1970).

Cited in Alaska Pac. Assurance Co. v. Brown, 687 P.2d 264 (Alaska 1984); Municipality
of Anchorage v. Leigh, 823 P.2d 1241 (Alaska 1992); Sulkosky v. Morrison-Knudsen, Sup. Ct.

Op. No. 4363 (File No. S-6317), P.2d (1996).



ALASKA ADMINISTRATIVE CODE

08 AAC 045.0122
RATING PERMANENT IMPAIRMENT.

(a) Permanent impairment ratings must be based upon the American Medical Association
Guides to the Evaluation o f Permanent Impairment, Fourth Edition (1994), and it is presumed
that the AM A Guides address the injuiy. If the board finds the presumption is overcome by
clear and convincing evidence and if the permanent impairment cannot, in the board's opinion, be
determined under the AM A Guides, then the impairment rating must be based on American
Academy of Orthopedic Surgeons Manual for Evaluating Permanent Physical Impairments
(AAOS), First Edition (1965). If a rating under the AAOS is not of the whole person, the rating
must be converted to awhole person rating under the AM A Guides.

(b) A rating of zero impairment under the AM A Guides is a permanent impairment
determination and no determination may be made under the AAOS Manual.

History -
Eff. 12/14/86, Register 100; am 3/16/90, Register 113; am 4/21/96, Register 138

Authority -
AS 23.30.005
AS 23.30.095
AS 23.30.190

Editor's Notes -
Copies of the publications mentioned in 8 AAC 45.122 are available for reference at the

offices of the division ofworkers' compensation.



OFFERED IN THE HOUSE LABOR & COMMERCE COMMITTEE BY:

TO: HB 41

Pag£.J”-following lihTe 13:

Insert-amew biirsectlon to read: . ct +> g, a

"* Sec. |. AS 23.30.190 is amended by adding a new subsection to read:

(d) When anew edition of the American Medical Association Guides described in

(b) of this section is published, the board shall hold an open meeting under AS 44.62.310 to o !

% uJ5&—

select the date on which the board will begin using the new edition™ After the meeting, tne , » <

board shall issue a public release announcing the date. The requirements of AS 44.62.010 <ivc' "

44.62.300 do not apply to the selection or announcement of the date under this subsection."—"

p~v-~6\






HOUSE COMMITTEE REPORT

Date Referred to Committee: March 26, 1997 FURTHER REFERRALS: Judiciary
Finance

Date of Committee Action: _
SSIIB 49

The LABOR AND COMMERCE Committee considered:

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 49 ESTABLISH CONSUMER PROTECTION DIVISION
“An Act establishing and relating to a consumer protection section in the Department of Law; increasing penalties for
violation of laws relating to consumer protection; requiring special accounting for money from certain actions related

to consumer protection; and providing for an effective date.’1

[Af the same title

recommends it be replaced
[ 1 anew title

with the following committee substitute

[ ] additional referral to Committee
f ]attached amendment(s)

ADOPTS: _ Letter of Intent

ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS: (Dopt/Dato)
(O™ fiscal note(s) [ ] fiscal note(s)

[ Jzero fiscal note(s) [ 1 zero fiscal note(s)

CHAIR’'S SIGNATURE



FISCAL NOTE

STATE OF ALASKA
1998 LEGISLATIVE SESSION

Revision Date;
Title: An Act relating to dentists.

C2-iS-9SP03:55 PCVP

BILL NO. KB 387

Dopartment: Commerce and Economic Development
BRU: Occupational Licensing
Component: Operations

Sponsor Rep. Therriault

Requestor House Labor & Commerce

COMPONENT SERIAL NO. 1844

Expenditures/Revenues

(Thousands of Dollars)

OPERATING EXPENDITURES FY 99

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES 0.0

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 General Fund

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0

Estimate of any current year (FY 98) cost: $

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

HB 387 amends dental statute AS 08.36.070(a).

Prepared by:
Division* Occupational Licensing
Approved by Commissioner: Deborah B. Sedwick

Agency:

Jennifer Strickler, Administrative Managkc—r-Jt-s

FY 00 FY 01 FY 02 FY 03 FY 04

0.0 0.0 0.0 0,0 0.0

0.0 0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0

0.0

New funds are not required to implement this bill

Phone: 465-2144
n Date: 2/18/98
Date: -t y

Commerce and Econdfriic Develognfient

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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MUSTAPHA DANBAEA
TEL/FAX: 234-90-408605
LAGOS -NIGERIA.

Dear Sir,
BUSINESS PROPOSAL STRICTLY CONFIDENTIAL

I am a member of the Federal Government of Nigeria Contract Award and Monitoring Committee in the Nigeria
National Petroleum Corporation (NNPC).

Sometime ago, a contract was awarded to a foreign firm in NNPC by my committee. This contract was

over-invoiced to the tune of US521.5M. This was done deliberately. The over-invoicing was a deal by my
committee to benefit from the project. We now desire to transfer this money which is in a suspense account

with NNPC in any Overseas Account which we expect you to provide lor us.

SHARE:
For providing the account where we shall remit the money, you will be entitled to 25% of the money, 70% will

be for me and my partners while 5% has been mapped out from the total sum to cover any expenses that may be
incurred by us during the course ofthis transaction, both local and international expenses.

| would require thefollor.vingfromyou:

1 Bankers Name and Address

2. Telephone and Fax number of Bankers

3. Sort/ABA/Routing Number of Bankers

4 Account Number

5 Name of Beneficiary/Company Name.

The above information would be used to make formal applications as a matter of procedure for the release of the
money and onward transfer to your account.
It does not matter whether or not your company does contract projects ofthe nature described here, the assumption

is that your company won the major contract and sub-contract it out to other companies. More often than not, big
trading companies or firms of unrelated fields win major contract and sub-contracts to more specialized firms for

execution of such contracts.
We have a strong and reliable connections and contacts at the Apex Bank of Nigeria and federal Ministry of
Finance and we have no doubt that all this money will be released and transferred if we get the necessary foreign

partner to assist us in this deal. Therefore, when the business is successfully concluded we shall through our
same connections withdraw all documents used from all the concerned Government Ministries to avoid any trace
either now or in future for 100% security.

We are civil servants and we will not want to miss this opportunity. We want this money to be transferred to the
Overseas Account for us, before the present Military Government hands over to Democratically Elected
Government.

Please contact me immediately through Tel/Fax message whether or not you are interested in this deal. If you
are not, itwill enable me scout for another foreign partner to carry out this deal. But where you are interested, send
the required documents aforementioned herein through MY ABOVE TEL/FAX NUMBER as time is of the

essence in this business.

I wait in anticipation of your fullest co-operation.

Yours faithfully,

MUSTAPHA DANEABA



NARFE

ciotion of Retired Federol Employees

Resolution passed at Alaska NARFE Federation Convention

Wasilla, AK May 3, 1997

Re-tctablish a Consumer Protection Office in the Department of Law.

WHEREAS:

Alaska is the only state with no functional Consumer Protection Office
and Alaskans lose ten million per year to fraud, and retirees and
seniors are most vulnerable to this type of fraud and in dire need of
a fully staffed Consumer Protection office, therefore

BE IT RESOLVED:

The NARFE Alaska Federation request that the Legislature hold public
hearings on bills related to this issue during the i1”erim, and

That the Governor and Legislature reconsider their budget actions on

the Consumer Protection funding, and instead consider their responsi-
bility to the citizens of Alaska.

TO 1998 NARFE CONVENTION APRIL 25-26
Whereas-
HB 49 was introduced last session to once again create a Consumer
Protection Section within the Attorney General®s Office, and no
hearings were held on the bill during the interim between sessions, and
Whereas -
the public has become very aware of telemarketing and other consumer
fraud issues with at least 50% receiving unwanted calls, and
Whereas -
Alaskans lose over ten million dollars per year to fraud
Therefore, be it resolved -
That the Alaska Federation of NARFE again asks the Alaska Legislature

to establish a Consumer Protection Section within the Attorney Gneral®s

office to begin meeting their responsibility to the citizens of Alaska.
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 49
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE CROFT

Introduced: 3/26/97
Referred: Labor and Commerce, Judiciary, Finance

A BILL

FOR AN ACT ENTITLED

""An Act establishing and relating to a consumer protection section in the

pS

Departmentof Law; increasing penalties for violation of laws relating to consumer

protection; requiring  special accounting for money from certain actions related to

;consumer protection; and providing for an effective date.”

i|[RE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.23.020(b) is amended to read:
(b) The attorney general shall
(1) bring, prosecute, and defend all necessary and proper actions in the
name of the state for the collection of revenue;
(2) represent the state in all civil actions in which the state is a party;
(3) prosecute all cases involving violation of state law, and file
informations and prosecute all offenses against the revenue laws and other state laws

where there is no other provision for their prosecution;

(4) administer state legal services, including the furnishing of written

1- SSHB 49
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legal opinions to the governor, the legislature, and all state officers and departments
as the governor directs; and give legal advice on a law. proposed law, or proposed
legislative measure upon request by the legislature or a member of the legislature;
(5) draft legal instruments for the state;
(6) make available a report to the legislature, through the governor, at
each regular legislative session
(A) of the work and expenditures of the office; and
(B) on needed legislation or amendments to existing law;
(7) perform all other duties required by law or which usually pertain
to the office of attorney general in a state; and
(8) prepare, publish, and revise as it becomes useful or necessary to do
so an information pamphlet on landlord and tenant rights and the means of making
complaints to appropriate public agencies concerning landlord and tenant rights; the
contents of the pamphlet and any revision shall be approved by the Department of
Law, [DIVISION OF] consumer protection section, before publication.
* Sec. 2. AS 44.23 is amended by adding a new section to read:

Sec. 44.23.022. Consumer protection section, (a) There is created in the
Department of Law the consumer protection section. The head of the consumer
protection section is appointed by the attorney general and serves at the pleasure of the
attorney general.

(b) The consumer protectio. ction shall

(1) carry out the duties of the attorney general under AS 45 and other
laws relating to consumer affairs and consumer protection; and

(2) annually make recommendations to the governor and the legislature
for statutory changes that are needed to ensure adequate protection of consumers in

this state.

* Sec. 3. AS 45.50.551(b) is amended to read:
(b) In an action brought under AS 45.50.501, if the court finds that a person

is using or has used an act or practice declared unlawful by AS 45.50.471, the attorney

general, upon petition to the court, may recover, on behalf of the state, a civil penalty

of not more than $10.000 [55,000] per violation.

T
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* Sec. 4. AS 45.50.551 is amended by adding a new subsection to read:

(d) The commissioner of administration shall separately account for money
received under this section that the attorney general deposits in the general fund,
including money received for attorney fees in an action, or from settlement of an
action, under this section. The annual estimated balance in the account may be
appropriated by the legislature for the expenses of the consumer protection section
established under AS 44.23.022.

* Sec. 5. This Act takes effect July 1, 1997.

3. SSIIB 49
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V.erm on t
T elem arketing

Fraud L aw

\Y% ermont is one of the first states in
the nation to enact a state law that
provides increased protections for

consumers against telemarketing fraud, a

$40 billion per year criminal industry that

disproportionately targets older persons.

H 226 places a ban on courier or other

pick-up services for use in collecting pay-

ment from consumers, and requires the
express written authorization from con-
sumers to gain access into their checking,
savings, share or other depository
accounts. These sections of H 226 are
based on model legislation developed by
AARP; the Act was co-authored by AARP
and the attorney general's office.

"AARP has conducted extensive
research into the behavior, attitudes, and
values of telemarketing fraud victims,"
explained AARP State President Lloyd A.
"Pete" Kelley, Jr. "Through this research,
we learned that it is difficult for victims
and potential victims to identify telemar-
keting fraud. H 226 protects and helps
consumers by defining specific telemar-
keting activities as illegal.”

"Fraudulent telemarketers can no
longer use legitimate channels—courier
pick-ups and bank demand drafts— to
achieve illegitimate ends," commented

Attorney General William Sorrell.
"Under the new law, if a telemar-
keter calls and offers to send a
courier or delivery company to
pick up aconsumer's money, this
is a clear sign of fraudulent activ-
ity." Vermont is the first state in
the nation to legislate a ban on
courier pick-ups in attempt to
combat telemarketing fraud.

"In addition," Attorney

General Sorrell continued,

"Vermont now requires express

written authorization before any-

one gains access to aconsumer's
bank or savings account. No longer can a
fraudulent telemarketer talk a consumer
into revealing the encoded numbers on
the bottom of his/her checks and then
make up an unsigned demand draft that
the bank clearing process treats like a per-
sonal check. For older persons on fixed
incomes this kind of raid on a bank
account can be devastating.”



Legislative Research Services

Alaska State Legislature 130Sward Street, Suite 218
Legislative Affairs Agency Juneau, Alaska 99801-2196
Division of Legal & Research Services B8z Plwne: (907) 465-3991

Fax: (907)462-335!

April 22, 1997

MEMORANDUM

TO: Representative Eric Croft

FROM: Gina Spartz”™V
Legislative Analyst

RE The Number of Better Business Bureaus in Alaska and State Funding for Consumer

Protection Services (FY86-FY97)
Research Request 97.085

You wanted to know how many Better Business Bureaus are currently operating in Alaska. You also
asked for abreakdown o f funding for consumer protection services within the state Department o f
Law from FY86 through FY97. The following is a brief description of state Better Business
Bureaus. In addition we provide background on state funding for consumer protection services along
with a table and chart illustrating this funding history.

Better Business Bureaus in Alaska

The National Better Business Bureau is a private nonprofit organization began over 80 years ago.
Business leadersjoin the organization by paying a membership fee and agreeing to respond to any
complaints filed by con. against their businesses. The Bureau does not enforce laws but rather
mediates disputes between consumers and businesses. Consumers may file complaints against any
business through the BBB. But honmembers are not obligated to respond to these complaints. All
complaints are kept on file and are open to the public, making the local chapters of the Bureau an
excellent resource for consumers.

According to Blair Schaad, a representative o f the Fairbanks Better Business Bureau, Alaska has
four BBB offices, located in Anchorage, Kenai, Fairbanks, and the Matanuska-Susitna Valley
(Wasilla). Currently only the Fairbanks and Kenai offices have a director. The former directorof
the Anchorage BBB, Rick Gilmore, is no longer working for the organization. That office is
currently going through an internal reorganization but is still taking complaints from consumers.
In addition, the Matanuska-Susitna office is working closely with the Anchorage office staffto assist
consumers and is also concentrating on building its own membership in the Mat-Su Valley. Ms.



Representative Croft
April 22, 1997
Page 2

Schaad said that her office handles roughly 600 consumer complaints per month and that statewide
the BBB offices handle over 3,000 consumer complaints per month.

Consumer Protection Services in the Department of Law

The attached chart and table illustrate the history o f state funding for consumer protection services
from FY86 through FY97. The information for the table and chart was provided by the Department

of Law, Division of Administrative Services.

The Consumer Protection Division in the Department o f Law was established in 1973 and func ned
as its own division through most of the 1970s and early 1980s. In the mid-1980s, the consumer
protection functions and funding were shared with the DOL's Antitrust Section. In FY93, the two
divisions were combined into the Fair Business Practices Division. In FY97, the Fair Business
Practices Division was subsumed under the General Legal Services component o f the budget.1

Daveed Schwartz, one of two full-time attorneys working on consumer fraud within the Fair
Business Practices Division, said that his office does not take consumer complaints. Under an
information sharing agreement, the BBB refers consumer fraud cases and provides information on
scams to the DOL. The department then litigates the most egregious consumer fraud cases. Mr.
Schwartz said his office litigates cases involving many consumers involved in a scam.

We have attached a previous research memorandum which contains a number of articles and
editorials concerning consumer protection in Alaska.2 We hope this information is useful to you.
Ifyou have any further questions please don't hesitate to call this office.

Attachment

'The funding listed on the attached table and chart for FY97 is DOL's estimated budget
projection since there was no Fair Business Practices component within the Departmentof Law's

FY97 budget.

legislative Research Agency Memorandum 96.045, "Consumer Protection Seivices in

Alaska," is included as Attachment A.



Authorized Appropriations for

m M & f
FY86

FY87

FY88

FY89

FY90

FY9ol

FY92

FY93

FY94

FY95

FY96

FY97

Alaska Department of L aw

Consumer

IMSXO

873.9

623.9

316.2

321.5

304.9

0

171.6

Table 1

(dollars in thousands)

Division

168.3

252.8

463.6

485.6

497.5

511.5

Business
Practices
BMvision

571.4

571.4

575.6

415.6

(FYB86-FYO97)

Fair Business

Legal Service's

349.5

Consumer Protection,

-'mSi®

873.9

792.2

569.0

785.1

790.5

497.5

683.1

571.4

571.4

575.6

415.6

349.5

Sources: Legislative Finance Division, Operating Budgetfor DepartmentofLaw, for FYS6-FY96

Funding for FY97 provided by Division of Administrative Services, Departmentof Law.

Note: For the years FY86-FY92, DepartmentofLaw's (DOL) Consumer Protection Services funding

and functions were shared with Antitrust Division.

In FY93, the two divisions were combined into

the Fair Business Practices Division. In FY97, the budget for Fair Business Practices was combined
The $349.5 figure for FY97 is an estimated

budgetprojection for Fair Business Practices within the budget for General Legal Services.

with the budget for DOL's General Legal Services.

Prepared by Legislative Research Services, (97.085) April 1997.



Figure 1
Authorized Appropriations for Consumer Protection,

Alaska Department ofLaw

FY86-FY97 (Dollars in Thousands)
Legend
Fair Business Practices Budget (within General Legal Services)
Fair Business Practices

Antitrust
Consumer Protection

FY86 FY87 FY88 FY89 FYO FYOL FY2 FYQ3 FYH4 FY% FY%6 FY9T

Note: For the years FY86-FY92, Department of Law's (DOL) Consumer Protection Services funding and functions
were shared with Antitrust Division. In FY93, the two divisions were combined into the Fair Business Practices

Division. In F Y97, the budget for Fair Business Practices was combined with the budget for DOL's General Legal
Services, the $349.5 amount listed for FY97 is an estimated budgetprojection for Fair Business Practices within the

budget for General Legal Services.

Sources: Legislative Finance Division, Operating Budgetfor Department ofLaw, for FY86-FY96.
Funding for FY97 provided by Division o f Administrative Services, Department of Law.

Prepared by Legislative Research Sendees, (97.085) April 1997.



Representative Eric Croft

House Bill 49
Consumer Protection

Sponsor Statement
Alaska's consumer protection effort has shrunk dramatically.

Since the Dept, of Law’s Consumer Protection Section was eliminated in the
late 1980's, Alaska has lagged far behind other states in providing protection
to its consumers. Lack of adequate enforcement invites shysters and scam
artists to cheat Alaskans. We enjoy a dubious reputation as easy targets.
Telemarketing fraud alone costs Alaskan consumers an estimated $10 million

a year.

Our Attorney General's office lacks the resources necessary to respond to the
many thousands of individual consumer complaints Alaskans lodge each year.

Even as the state's population has increased, the budget for the Fair Business
Practices section in the Dept, of Law has shrunk from $477,500 in FY94 to
$254,000 in FYO96. All of the consumer protection function is dependent upon
General Fund monies, making it vulnerable to further budget cuts.

Such cuts have forced the AG torely on the Better Business Bureau to screen

all individual consumer complaints. The DOL hears no individual

complaints. None.

An essential government service is lacking when we cannot provide
protection for Alaskan consumers. Citizens rightfully expect their
government to protect them from shysters. Elderly Alaskans are especially

vulnerable.

To guard against further erosion in protection, 11B49 would:
e re-establish a separate consumer protection section in the DOL,

e raise (from its original 1978 level) the fines our AG can pursue,
e and attempt to secure a funding stream via separate accounting.

Please help protect Alaskan consumers by supporting HBA49.

January-May: State Capitol « Juneau, Alaska 99801-1182 « (907) 465-4998 + (800) 689-4998 « Fax (907) 465-4419
June-Dccember: 716 W, 4th Avenue ¢ Anchorage, Alaska 99501 « (907) 258-8162
Reprcsentative_Eric_Croft@legis.statc.ak.us


mailto:Reprcsentative_Eric_Croft@legis.statc.ak.us

LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES APR 14 s

LEGISLATIVE AFFAIRS AGENCY

F:907) 465-3867 or 465-2450 STATE OF ALASKA
AX §907 465-2029 130 Seward Street
Mail Stop'3101 Juneau, Alaska 99

MEMORANDUM April 9, 1997

SUBJECT: Sectional Summary of SSHB 49, (Consumer protection)

T0: Representative Eric Croft

Attn: Tom Atkinson
FROM: Terri Lauterbach

Legislative Counsel \

You have requested a sectional summary of the above-described bill.

As a preliminary matter, please note that a sectional summary of a bill should not be
considered an authoritative interpretation o f the bill and the bill itselfis the best statement
of its contents. You have not asked any specific questions about the bill, so this summary

is brief. Ifyou would like an interpretation of the bill as it may apply to a particular set of

circumstances, let me know.

Section 1. Makes a technical change to reflect sec. 2.

Section 2. Establishes a consumer protection section in the Department of Law.
Section 3. Increases the civil penalty for violation o f consumer protection laws.

Section 4. Indicates a legislative intent that the proceeds from consumer protection actions
be appropriated for the expenses of the consumer protection section.

Section 5. Gives a July 1, 1997, effective date to the bill.
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S TATE OF FICE

A laska Peace O fficers A ssociation

Phone (907) 277-0515 Fax (907) 272-5355

P.O. Box 240106

Business Manager

Joseph E. Young
Anchorage

Board of Directors

Michael Corkill, President
Fairbanks

Robin Lown, Vice President
Juneau

Mike Grimes, Past President
Anchorage

Ron Belden, Member
Kenai
Pres Kenai Chapter

Leo Brandlen, Member
Ancnorage
Pres. Anchorage Chapter

"am Edwards, Member
Jmer
~res. Mat-Su Chapter

Steve Heckman, Member
Fairbanks
Pres Farthest North Chapter

Steve Kalwara Member
Juneau
Pres, Capitol City Chapter

Scott Chafm, Member
Wrangell
Pres, Wrangell Chapter

Leioy Mestas, Member
Ketchikan
Pres. First City Chapter

James See, Member
Craig
Pres Prince ol Wales Chapter

Anchorage, Alaska 99524-0106

January 17, 1997

Representative Eric Croft
Alaska State Legislature
State Capitol (MS 3100)
Juneau, Alaska 99801-1182

Dear Representative Croft,

On behalf of the Alaska Peace Officers Association, |
would like to thank you for introducing House Bill 49
relating to the establishment of a division of
consumer protection iIn the Department of Law. At a
recent meeting of the APOA State Board, we decided
unanimously to support this legislation. We believe
that consumer fraud and other related crimes are a
problem in Alaska and need enforcement and
investigative attention.

We encourage you to call on us when there are hearings
on this bill, so that we may testify about the need
for this legislation. If you need assistance as you
shepherd this bill through the legislative process,
please call me at 451-5316, or our business manager,
Joseph Young at 277-0515.

Sincerely,

Michael Corkill
APOA State President



AP h Y
P.O0. BOX 110209

INTERNET ADDRESS: JUNEAU, AK 99811-0209
(907) 465-3250

2coa@ admIn.state.ak.us
FAX: 465-4716

Alaska Com mission on Aging

April 4, 1997

The Honorable Norman llokeburg
Chair

House Labor and Commerce Committee
State Capitol, Room 24

Juneau, AK 99801-1182

Dear Mr. Chair:

On March 10, 1996 the Alaska Commission on Aging transmitted Resolution 97-5 (copy
attached) to the House Labor and Commerce committee. The resolution requested a committee
hearing in support o f the need to establish a Consumer Protection Division as stated in SB 6 and
HB 49. Since then, HB 203 has been introduced by Representatives Croft and Dyson. The
Commission again recently stated its interest in a committee hearing. Consumer protection is of
increasing interest to seniors of the State o f Alaska in that citizens o f this state lose an average of
$10 million per year to telemarketing fraud alone and a great proportion o f these victims are
Alaska’s elderly. The Commission feels that creation of a Consumer Protection Division would
save the State money by making it more difficult for fraudulent solicitors to do business in the

State o f Alaska.

Please consider again the urgency in holding a hearing concerning HB 49. Thank you for your

attention to this.

Sincerely,

Don Hoover
Chair

DH/nl
Attachment

[XtharecftacoaVianVegislaN&delt.doc
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P.0. BOX 110209

INTERNET ADDRESS: JUNEAU, AK 99811-0209

acoa@admin.state.ak.us (907) 465-3250
FAX: 465-4716

Alaska Com mission on Aging

RESOLUTION 97-5

In support ofholding a hearing concerning the needfor a consumer protection division
within the Department of Law

WHEREAS, consumer protection is of particular importance to seniors; and

WHEREAS, fraudulent acts victimizing seniors and people of all ages in Alaska is occurring

with increasing frequency; and

WHEREAS, there is a need to hear from the public on issues concerning fraudulent

solicitations; and

WHEREAS, citizens of the State of Alaska would benefit from a consumer protection division;

THEREFORE, BE IT RESOLVED tvit the Alaska Commission on Aging requests the Labor
and Commerce Committee hold hearings on this subject.

Adopted this 4th day of March, 1997.

Donald Hoover, Chair


mailto:acoa@admin.state.ak.us

TONY KNOWLES, GOVERNOR

vr/ APR 1~ jgg7
DEPARTMENT OF LAW P.O. BOX 110300
JUNEAU. ALASKA 99811-0300
PHONE:  (907)465-3600
OFFICE OF THEATTORNEY GENERAL FAX (907)465-2075
April 13, 1997

The Honorable Eric Croft
Alaska State House of Representatives

State Capitol
Juneau, Alaska 99801-1182

Re: Consumer Protection

Dear Representative Croft:

Thank you for your interest in the Department of Law’s consumer protection
function, staffing levels, and enforcement efforts. This letter will summarize the current
situation with regard to these issues.

Consumer Protection Staffing and Budget Constraints

As you know, becaise of dedlining budgets over the past ten years, Alaska's
consumer protection staffing has shrunk dramatically. For the last six or seven years, the
Attorney General's Office has, regrettably, not had the resources necessary to hande the
many thousands of individual consumer complaints each year from Alaskans. In this last
year we have shifted assignments to add one additional attomey position for antitrust ad
consumer protection litigation, which brings us to atotal of two assistant attorneys general
and apart-time paralegal focusing on this work. However, tliis compares unfavorably with
5 attorneys and 8 paralegals that were dedcated to consumer protection and antitrust
litigation in the early to mid-1980s.

The Department of Law has experienced asubstantial reduction in general
fund funding in recent years, ad this has negatively affected our ability to do consumer
protection work. For FY 97, only 32 pecent of the Civil Division’s funding is
unrestricted general fund. The majority of the work of assistant attorneys general is
funded through reimbursable services agreements (RSAs) with client agencies. RSA funds

03-C321 H O.niod anrpr.rlod r-'r*PK



The Honorable Eric Croft April 13, 1997
Re: Consumer Protection Page 2

from these agendes may only be expended for legal services for those agencies. Aside
from the consumer protection/antitrust staff, virtually all of the attomey positions in the
Fair Business Practices and Commercial sections are RSA-funded positions.  Since no one
agency is responsible for consumer protection and antitrust investigation and enforcement,
there is no source other than the general fund to support this type of work directly. |
would point out, however, that a number of the functions of the agendes that have RSAs
for legal services provided by the Fair Business Practices and Commercial sections do,
in fact, involve consumer protection matters. These include occupational licensing cases,
rate proceedings before the Alaska Public Utilities Commission, enforcement actions
against insurance companies, proceedings against licensees before the Alcoholic Beverage
Control Board, and chartable gaming licensing issues. This is in addition to our direct
consumer protection enforcement efforts, which, as noted above, are supported by the

general fund.

The Fair Business Practices and Commercial sections provide legal services
for the following client agendes.

1 Department of Commerce & Economic Development
Division of Occupational Licensing

Alaska Public Utilities Commission (APUC)

Division of Insurance

Division of Investments

Division of Banking, Securities & Corporations
Division of Measurement Standards

Other age.ries within the Department of Commerce &
Economic Development.

Q"0 o0CTO

2. Department of Education

a Professional Teaching Practices Commission
b. Commission on Postsecondary Education

3. Department of Labor
a Employment Security Division

4, Department of Natural Resources
a  Division of Agriculture / Agricultural Revolving Loan Fund (ARLF)

5. Department of Revenue
a  Alaska Housing Fnance Corporation (AHFC)

b. Alcohalic Beverage Control Board (ABC)



The Honorable Eric Croft April 13, 1997
Re: Consumer Protection Page 3

C.  Income ad Excise Audit Division (I&E)
d  Pemmanent Fund Dividend Division
e  Chaitable Gaming Division

6. Department of Law

a Antitrust
b. Consumer Protection

7. Executive Branch Ethics Act for all departments

How We Stretch Our Enforcement Dollars

Although our consumer protection/antitrust staffing is limited, through
creative use of resources the department has been abde to stretch its enforcement dollar
significantly beyond current staffing levels. One prime example of our efforts in this
regard is the dose cooperative relationship between the Department of Law and the Better
Business Bureau of Alaska. The State has an excellent working relationship with the Better
Business Bureau ad relies heavily on it for investigative leacs on a whole host of

consumer protection violations.

The Attorney General's Office began referring consumers to the Better
Business Bureau in 1989, shortly after the virtual elimination of the department's
individual complaint mediation function, which had been handed by paralegals. While it
is extremely effective in resolving many consumer matters on an informal basis, the BBB
hes no enforcement powers and is, therefore, powerless to ded with fraudulent businesses
bent on bilking consumers unless and until ordered by acourt to ceese operating illegally.
In recognition of this fact the Legislature restored a modest amount of consumer
protection funding in FY 1991. With this new funding, the Attorney General's Office was
ade to hire ane attoney and one investigator devoted to pursuing afew of the most serious
fraud cases where a pattern of consumer fraud wes identified. And, as noted above,
during FY 97 we have been ade to devate an additional attorney position for consumer
protection. However, our resources still do not allow us to hande the complaints of

individual consumers.

In order to make the most of the department’s modest consumer protection
resources, the Attorney General's Office entered into a complaint referral and information
sharing ageement with the BBB in September 1991. The BBB receives and processes
thousands of consumer complaints from Alaskans each year. Under the ageement
between the department ad the BBB, the Attorney General’s Office refers consumer
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complaints from individuals to the BBB for informal resolution. The BBB, from its
complaint files, identifies serious patterns of consumer fraud and refers these matters to
this department for enforcement The department files enforcement actions in Supetior
Court in appropriate cases.

- that affect large numbers of consumers,

- where de victims are without adequate mears tosolvethe problem on  their
own;

- where the magnitude of actual or potential financial loss to the consumers
supports the expenditure of scarce state enforcement resources;

- where enforcament action is likely to do some good(e.g., whereobtaining
injunctive relief is a distinct possibility, and/or where the defendart is
financially solvent); ad

- where the victims are not also violators.

The ageement with the BBB has been renewed annually, and it is in effect
today because our resources remain insufficient to hande the complaints of individual
consumers.  Given recent reductions in funding for state agendes, ad particularly in the
department’s general fund funding, the Attorney General's Office would not be ade to
hande the thousands of telephone calls from the public concerning consumer fraud and
deception and have personnel resource*, avallable to enforce the law in larger cases where
awidespread pattern of serious violations has occurred. This arangement is, therefore,
away of providing the most critical consumer protection senvice — law enforcement,
through prosecution of lawsuits by an attorney — while keeping costs down by privatizing
other consumer protection services, such as the complaint processing function formerly
handed by paralegals.

Snce 1991 when we privatized the individual complaint mediation function,
the department has wsed its paralegals in the consumer protection area only to assist the
attorney responsible for litigating consumer protection lawsuits. Snce we no longer
hande individual consumer complaints, we refer individual complainants to the BBB as
amatter of routine practice. Many consumers are quite surprised and disapjpointed to learn
that Alaska — unlike virtually ever)' other state —does not hanaie individual consumer
complaints. These consumers often demand to know what they can do to restore the

department’s capability to hande consumer complaints.



