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Date of Committee Action: ~t! /  j  V /

The JUDICIARY Committee considered: CSSB 4KFIN)

CS FOR SENATE BILL NO. 41(FIN) ENVIRONMENTAL AUDITS

“An Act relating to environmental audits to determine compliance with certain laws, permits, and regulations.”

(7)
Date Referred to Committee: March 24, 1997 FURTHER REFERRALS: Finance

recommends it be replaced ,, , , . \ the same title
with the following committee substitute 3  - 3  H < (  J  [ ] a new title

[ ] additional referral t o ________________________ Committee
f | attached amendment(s)
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FISCAL NOTE No. 5
S T A T E  O F  A LA SK A
1997 ? EGISLATIVE SESSION

.11 Version:

(S) Publish  D ate: 3 | i 3 4 1
Revision D ate: D ept. A ffected : H ea lth  a n d  Social Serv ices

Title: R ela tin g  to en v iro n m en ta l au d its  to d e te rm in e  com p liance BRU: M edical A ssistance
w ith  c e rta in  laws, p e rm its , an d  regula tions. C om ponent: M ed ica id  F acilities

S p o n so r: L em an COMPONENT SERIAL NO. 230
R eq u esto r: S en a te  Ju d ic ia ry Sec also (SNff):

Expenditu res/Revenues: (Thousands of Dollars)
OPERATING FY90 FY99 FYOO FY01 FY02 FY03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGES IN REVENUES ( ) j

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please specify)

-------------

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current year (FY97) cost: $0.0

ANALYSIS: (Attach a separate page if necessary)____________________________________________________

The Judiciary Committee Substitute for SB 41 eliminates any reference to health and safety or the Department of Health and 
Social Services, so there is no longer any potential impact on the Medicaid Program.

sx Preparedby:
'  I -j * D ivision:

■

Approved by Commissioner: 
Agency:

Nancy W eller j/ Phone: 465-3355
McdicaJAssis la n c e^  / Date:

KaTenPenltJtrCBrnm isstm itr Date:
Department o f Health &  Social Services

03/10/97

Date: j ’/ z ' d  9 7

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further d istribu tion in form ation, ca ll the Governor's Leg isla tive O ffice

iRov 10/96l(lsnnfa.xls/DAS OHSS Pin-?



FISCAL NOTE
STATE O F  ALASKA
1997 L E G ISL A T IV E  SESSIOtN
Revision Date:____________ _____________________________________
Title: .. .relating to environmental audits to determine
compliance w ith certain laws, perm its...__________________________

No. 7 
Bill Verson: dSSS * t l ( f t t i )
(S) Publish Date: J  - / g - g t

Dept. Affected: Department of Law
BRU: _________
Component: _________

Civil Division
Environmental Law

Sponsor:
Requester:

Senator Leman
Senate Finance Committee

Expend itu res/Revenues

COMPONENT SERIAL NO. 

(T h o u s a n d s o f D o lla rs )

2092

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

71.7 71.7 71.7 35.9 35.9 35.9
4.3 4.3 4.3 2 . 1 2.1 2.1

44 .0 44.0 44 .0 25.3 25.3 25.3
1.4 1.4 1.4 0 .7 0.7 0.7

TOTAL OPERATING 121.3 121.3 121.3 64 .0 64 .0 64.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

121.3 121.3 121.3 64 .0 64.0 64.0

TOTAL H 121.3 121.3 121.3 64 .0 64.0 64.0

Estimate of any current year (FY97) cost: $ 

POSITIONS

0 .0

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page if necessary)

Th is bill c rea tes a new ev iden tia ry p riv ilege th a t a llow s env ironm en ta l aud its to be kep t con fid e n tia l in c iv il and 
adm in is tra tiv e (n o t crim ina l) cases. It also g ran ts im m un ity from  c iv il and adm in is tra tiv e pena lties fo r peop le 
w ho v o lu n ta r ily d isc lose a v io la tio n o f an env iro nm en ta l law  or w h o d isc lose in fo rm a tio n th a t leads to the 
d isc lo su re o f a v io la tio n o f an env iro nm en ta l law . "Env ironm en ta l la w ” is de fined to inc lude fede ra l, s ta te , and 
m un ic ipa l law s and is to be broad ly cons tru ed .

A u d it P riv ilege . To be priv ileged , the aud its m us t be vo lu n ta ry , con fide n tia l, in te rna l, and re tro spe c tiv e . 
In fo rm a tio n requ ired to be reported unde r a law , pe rm it, co n tra c t or lease, or in fo rm a tio n ga the red independen tly 
o f th e au d it are n o t covered . In add ition , if th e s ta te can prove th a t one o f the b il l ’ s excep tio ns app ly , th e n a 
co u r t m ay requ ire d isc losu re .

Im m un ity . A  person w ho vo lun ta rily d isc loses a v io la tion o f an env ironm en ta l law , or w ho d isc loses in fo rm a tio n

Prepared by: 
Division:

Joan Kasson YY\ A
Administrative-Services Division

\
Approved by Commissioner: 
Agency: ________

Bruce M. Botelho
! >  C
. Attorney Generar

Phone:
Date:

Date:

465 -5370
3/17 /97

3 /17 /97
Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu rth er d is trib u tio n  in fo rm ation , call th e  G o v e rn o r 's  Legislative Office

(Rev 10/96) 97fisno.xls/DBR Page 1 of 3
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S T A T E  O F  A L A S K A
1 9 9 7  L E G I S L A T I V E  S E S S I O N

BILL NO. CSSB 41 (FIN)

AN A LYS IS CON T IN UAT IO N :

th a t leads to  the d is co ve ry o f a v io la tio n , w ou ld be imm une from adm in is tra tive or c iv il pena lties. The v io la tio n 
m u s t be co rre c te d w ith in  90 days , or pu rsuan t to a com p liance agreem ent tha t a llow s fo r co rrec tion w ith in a 
reasonab le tim e , fo r im m un ity to app ly . Im m un ity is no t available fo r v io la tions th a t re su lt in substan tia l 
pe rsona l in ju ry  on s ite , or subs tan tia l pe rsona l, p ro pe rty , or environm en ta l in ju ry o ffs ite . The term 
"s u b s ta n t ia l" is n o t de fined . Th is bill a llow s fo r the m itig a tio n o f penalties fo r people w ho do no t qua lify fo r 
im m un ity .

It is n o t po ss ib le to accu ra te ly q u a n tify the increased cos ts to litiga te the aud it priv ilege and imm un ity 
p ro v is io n s in th is b ill, in pa rt because o f the u n ce rta in ty abou t the types o f proceed ings to wh ich the p rov is ions 
w o u ld ap p ly . Neve rthe less , w e have id en tif ie d w h a t w e believe to be the m in im um respons ib le level o f 
re sou rces ne ce ssa ry to con tend w ith  th e an tic ip a te d assertions o f priv ilege and im m un ity . These are the 
equ iva le n t o f tw o - th ird s  o f a fu ll- t im e a tto rn e y , and con tra c tua l fund ing fo r expert w itnesses during the firs t 
th re e years c f im p lem en ta tio n . Once p receden ts are estab lished , • -e expec t these cos ts to be reduced.

G e n e ra l L egal I s s u e s  R esu lting  in F iscal Im p a c t

Th is is a n ew  area o f law , and the re w ill be lit ig a tio n and appeals re la ted to the new priv ilege . An agency may 
have to de fe nd th e exerc ise o f leg itim a te re g u la to ry fu n c tio n s against a cla im tha t th e agency is im properly 
us in g p r iv ile ged (con fid en tia l) in fo rm a tio n . Because the bill provides fo r some excep tions , there w ill also be 
lit ig a tio n o ve r w h a t excep tions app ly .

W e also a n tic ip a te th a t add itiona l legal ass is tance w ill be required fo r the a ffec ted agencies to nego tia te , d ra ft 
and re v ie w  pe rm its , con tra c ts , leases, re gu la tio n s and o the r docum ents to ensure th a t adequate com pliance 
in fo rm a tio n is be ing ga thered and m a in ta ined to m ee t the s ta te ’ s regu la to ry and p rop rie ta ry respons ib ilities .
The agenc ies w ill also requ ire adv ice abou t w h a t in fo rm a tio n is priv ileged and about pub lic records 
re qu irem en ts .

S e c tio n 2 o f the b ill in AS 0 9 .2 5 .4 6 0 (a ) , de le tes language tha t w ou ld have allowed the s ta te to ob ta in 
ob je c tiv e fa c ts  even if the y w e re con ta in ed in se lf aud its . This change w ill resu lt in a fisca l impac on the 
d e p a rtm e n t due to  the necess ity fo r e xpe rt w itn e s se s to ga the r and analyze factua l in fo rm a tio n . A llow ing 
o b je c tiv e fa c ts  to be w ith h e ld unde r th e p riv ilege w ill g rea tly com plica te all cases in vo lv in g se lf aud its , and is a 
d ram a tic de pa rtu re from  cu rren t law . The F inance CS did remove language conce rn ing the s ta te 's ab ility to 
ob ta in in fo rm a tio n in p ipe line ta r if f cases . Th is change w ill decrease the depa rtm en t's cos t es tim a te by 
$ 7 5 ,0 0 0 .

A g e n c y -S p e c if ic  I s s u e s  R esu lting  in F isca l Im p a c t

We have id e n tif ie d be low some o f th e an tic ip a te d im pac ts on spec ific departm ents th a t lead us to conc lude 
th a t ou r e s tim a te o f a tto rn e y resou rces is con se rva tiv e . We noted in our orig inal fis cp l no te on SB 41 th a t 
m any o f th e se im pac ts cou ld be m itig a te d by lim itin g the number o f departm enta l prog ram s th a t are e ithe r 
e x p lic it ly  o r im p lic it ly covered by the b ill. W ith the e lim ina tion of the health and sa fe ty p rov is ions from  SB 41 , 
th e d e p a r tm e n t 's  c o s t p ro je c tio ns have dec lined by approx im a te ly one -th ird ; howeve r, o the r p rov is ions re fe rring 
to re g u la to ry agenc ies remain am b iguous .

Page 2 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 41 (FIN)
1997 LEG ISLATIVE SESSION 

ANALYS IS CONT INUAT IO N :

D epa rtm en t o f Env ironm en ta l Conse rva tion

The bill cou ld im pac t s ta te -run prog ram s in DEC tha t requ ire federa l app rova l, fo r ins tance D rink ing W a te r and 
A ir Q ua lity . P ro te c tin g the s ta te 's p rim acy in these p rog ram s w ill requ ire increased a tto rne y tim e . W e w ill 
propose am endm en ts to m itig a te th e im pac t (w h ich s tem s from  bo th the p riv ile ge and im m un ity sec tio n s o f the 
bill).

O the r Agenc ies (DNR. DOTPF. A laska Oil and Gas Conse rva tion Comm iss ion )

The bill cou ld jeopa rd ize federa l approva l o f program s like the AOGCC 's U nde rg round In jec tion C on tro l p rog ram  
(the UIC program in Texas has been threa tened because o f th a t s ta te 's aud it law ). P ro tec ting the s ta te 's  in te re s t 
by re ta in ing p rim a cy in th is p rog ram w ill requ ire increased a tto rn e y tim e . A n y agency invo lved in p ro te c tin g the 
s ta te 's in te re s t in con tam ina ted s ites cases requ ire add itiona l a tto rn e y and ou ts id e expe rt tim e .

SUM M ARY OF C O ST S

The fu ll- tim e equ iva le n t cos t es tim a te is based on the de pa rtm e n t's s tandard a tto rn e y co s t schedu le ($ 1 2 7 ,0 0 0 ) 
and inc ludes c le ricc l suppo rt, comm un ica tio ns , space, supp lies , data p rocess ing , and o the r norm a l ove rhead 
expenses. Case spec ific trave l and expe rt w itness co s ts are inc luded sepa ra te ly .

FY98 - FYOO
App ro x im a te ly 9 7 3 hours @ $87 /h ou r (2 /3 FTE a tto rney ) $ 8 4 .7

$3 .3
$ 3 3 .3

D irec t case tra ve l 
Expert w itnesses

To ta l Costs $ 1 2 1 .3

FY01 - FY03
A pp ro x im a te ly 4 8 7 hours @ $87 /h ou r $ 4 2 .4

$1 .7
$ 2 0 . 0

D irec t case tra ve l 
Expert w itnesses

To ta l Costs $ 6 4 .0

Page 3 of 3
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FISCAL NOTE n o .  ?
s t a t e  o f  a l a s s a  .Bill Verson: ftSSB*//  ( F i/S)_
1597 LEGISLATIVE SESSION (S) Publish Date: 3
ROvisKJn DaJK 0S/17/B7____________ D«pt Affected: Alaska Court SyEtet i_______ _____ _
TO*: E jvkC T fn am a i& H eaJ ttiS a fstyA ucS tii anu : r n e i Court* ______________________
_ _ _ _ _ _ _ _________   - Conrporvam: T T T ™ - _______ ____________
Sponsor S on * . Leman, Poarce &. Taylor_________
R e q u e s t o r : __________________________________________ COMPONENT 8S*AL NO. 768

OPQUTWG EXPWDfTURES “ 7788 FY 86 FYQO F t 01 ■ FY 03
PERSONAL 8ERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

5.3 5.3 5.3 5.3 5.3

30.S so.e 30.6 30.6 3<5T 30.6

TOTAL OPERATING 35J 35.9 35.9 35.$ 3S.& 35.8

I CAPITAL eKPENWnJflES

jCHAKQfc IN FCVUILICS ( f

1002 Fad oral Receipts
1003 GF Much 
100* GF
1005 GF/Prognm R«C»pU 
1037 GF/M*ntAl Health 
O tfw

95.8 35.0 35.9 3S.9 35.0 35.9

TOTAL 35.9 35.9 35.9 35.8 35.8 35.9

E ttim ata o f any current year (FY 97) cost; Non* 

Potations
Full-Time
Pan-Tim* 1.0 1.0 1.0 1.0 1.0 1.0
Temporary

ANALYSIS: (Attnen a separate page if nocaasary) 

s e e  «ttac?>*d analyst.

Prepared by: C. S .  C hristensen IH, Staff Couneel ( --------— Phone: 26 4 -8 2 2 8
Agency: A laska Court System  ( Dart 03/17m

Approved by. Stephanie J. Colo, Acting Administrative Director L ^ i € x □ate: 03117/97
Agorcy: A lasiia  Court S ystem  • ’ v.

PHEPAKER TO PROVIDE ALL DtSTRlBUTlON COPSES TO GOVBWOR*S LEGISLATIVE OFBCE
0*2! fM

f to v t/9 7 Page 1 o( 3



Alaska Court System
Fiscal Analysis 
CSSB 41 (FIN)

CSSB 41 (FIN) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as in other cases. Law has also advised that in some cases, the court system 
will need to retain scientific and technical experts to assist in evaluating audit reports.

Due to the complexity of the legislation and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals resulting from passage of CSSB 41 
(FIN), particularly regarding the privilege. It has also indicated a need for additional 
attorney resources to handle the state involvement in the litigation and appeals. Note, 
however, that many privilege cases not involving the state will also be litigated, such 
as cases in which the plaintiff is a private citizen, an environmental organization, or 
a municipality. Accordingly, the court system will actually see far more cases than 
the cases which impact Law and DEC. This fiscal note reflects contractual costs for 
a discovery master to handle the in-camera review of documents, as well as the 
greater clerical costs associated with cases involving extremely large amounts of 
documents. It does not reflect costs for increased litigation and appeals resulting 
from the complexity and ambiguity of the bill.

Page 2 of 3
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Pcrsonf Son/icss 

P o s it io n

Record* Clerk, range 10A, Anchorage, PFT, 2 mornns S4.21C

5 m m

$1,086

l E S J

$5,295

g g sa q n a i

Discovery mister for 375 hours at $75 an hour.

Ft»88 of exports to assist dscovery master In technical and scientific matters

TotaJ Contractual

28,125

2.500

30,625

Total Estimated Cost $35,920
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Revision Date:
Title:

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Environmenta l & hea lth /sa fe ty audits

No. __
Bill Verson: <3S-Si6 4 !  { f<t<j) 
(S) Publish Date: - 7 7

_________  Department Affected: Labor________________
BRU: Labor Standards & Safety___________
Component: _______________________

FISCAL NOTE

Sponsor
Requestor:

Senator Leman Occupational Safety & Health
Senate JUD

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO.

(Thousands of Dollars)

323

OPERATING FY 98 FY 99 FY00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE 
FUND SOURCE#

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA 
Other

.

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate current year (FY97) impact: $ None

ANALYSIS: (Attach a separate page if necessary)

Since tho Department of Labor was removed from this bill, there will be no fiscal impact.

Prepared by: Alan W. Dwyer, D irector 
Division: Labor, Standards & Safety

Approved by Commissioner: ̂  Tom Cashen. Comm issioner 
Agency: Department o f Labor

P hone : 
□a te :

Date:

465-4855
3/7/97

3/7/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 10/94 Page 1 of 1
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FISCAL NOTE n o . ?
s t a t e  op ALASKA ;Bill Verson: (ISSB/// f f t i i )
1997 LEGISLATIVE SESSION (S) Publish Date: -12-41
Ftarisxan Date: 63 /17 /87__________  Pope Affected: Alaska Court S y s t e m __________
TB* £nvirorrnarrta l & Health S a fe ty  A u f lt t  bru : T rta tbourtg  _________
  _ _ _ ___________________________________ _ C w r p o n e m :_______________  ______________
d e n s e r  S en s . Lem sn , Pftaitce & Taylor______________  _____________________ _____________ _________
R e q u e s t o r __________________________  COMPOWE7fT8eHAl.NO. 7«B

______________________   (TDoosark of Polarg)
OPERATOG EXPENDITURES “ TV S3 '■ FY 89 FY 00 fy m FY 0^ FY 03
PERSONALSERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND A STRUCTVFE8
GRANTS & CUUMS
MISCELLANEOUS

5.3 5.3 5.3 5.3 5.^ 5.5

30.6 90.6 30.6 aae 30.6 30.6

TOTAL OPERATING 35.8 35.9 35.9 36.5" 35.9 35.8

| CAPITAL BCPBWmjflES 1 ' |

lOHAAQfc m R E V £ N U £ 5 T "  ] I ” | ’I | r

Fund Boikoo_______    (Thousands of PoHAftj)
1002 Federal Receipts
1003 GP Match 
100* GP
1005 GF/Prcanm Receipt* 
1037 GE/M*nt*I Flsafth 
Other

35.9 3S.9 35.9 35.9 35.9 35.8

TOTAL 35.9 35.9 33.9 35.9 35.9 95.9

Estimate of any current yoar (FY 97) cosh None 

Positions
Full-Tim fl I .
-Part-Time 1.0 1.0 TO J . 1.0 1.0 1.0
Temporary L- -

ANALYSIS: (AtUten a ssporete page If necessary) 

See attached analytic.

Prepared by: C. S. Christensen IH. Staff Counsel --------- Phone: 2S4-S228
Agency: Alaska Court System ( Data: 03/17/97

Approved by. Stephanie J. Cote, Acting Administntiiva Director /?? C J I T S Date: 03/17/97
Agency: Alaska Court System

PHEPARBrTO PROVIDE A ll  DtSTFBBUTlOW COPSES TO GOVERiiCfTS LEGISLATIVE OFWCE
O f c Z 7 m

R«vl/97 Pago 1 o( 3



Alaska Court System 
Fiscal Analysis 
CSSB 41 (FIN)

CSSB 41 (FIN) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as in other cases. Law has also advised that in some cases, the court system 
will need to retain scientific and technical experts to assist in evaluating audit reports.

Due to the complexity of the legislat'on and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals resulting from passage of CSSB 41 
(FIN), particularly regarding the privilege. It has also indicated a need for additional 
attorney resources to handle the state involvement in the litigation and appeals. Note, 
however, that many privilege cases not involving the state will also be litigated, such 
as cases in which the plaintiff is a private citizen, an environmental organization, or 
a municipality. Accordingly, the court system will actually see far more cases than 
the cases which impact Law and DEC. This fiscal note reflects contractual costs for 
a discovery master to handle the in-camera review of documents, as well as the 
greater clerical costs associated with cases involving extremely large amounts of 
documents. It does not reflect costs for increased litigation and appeals resulting 
from the complexity and ambiguity of the bill.
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PifjpfWl Sfljyigvf

PcslfiSG gajto; SanflM Ism

Records Clerk, range lOA.Anctwagj.PFT, 2 months $4,210 51,086 $5,293

gpngaaw t

Discovery master for 375 hours at $75 an hour. 2B.125

Fees of exports to assist discovery master In technical and scientific matters  2,500

TotaJ Contractual  30,826

Total Estimated Cost $35,920
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FISCAL NO TE
STATE OF ALASKA 
1997 LEGISLATIVE SESSION
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Alaska Court System 
Fiscal Analysis 
CSSB 41 (L&C)

CSSB 41 (L&C) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as potentially large number of cases involving OSHA and DHSS. In addition, 
due to the complexity of the legislation and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals, particularly regarding the privilege. 
Law has also advised that in some cases, the court system will need to retain 
scientific and technical experts to assist in evaluating audit reports.

The Department of Law has estimated a need for one additional attorney to handle 
the increased litigation and appeals resulting from passage of CSSB 41 (L&C), about 
half of which will result from the creation of the privilege. Note that many privilege 
cases not involving state agencies will also be litigated, such as cases in which the 
plaintiff is a private citizen or a municipality. Accordingly, the court system will see 
far more cases than the cases which involve Law, DEC, and other state entities such 
as OSHA and DHSS. This fiscal note reflects contractual costs for a discovery master 
to handle the in-camera review of documents, as well as the greater clerical costs 
associated w ith  cases involving extremely large amounts of documents.

Page 2 o f 3
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Alaska State Legislature

Please enter into the record my testimony to the Hoi,sq Judiciary ____________
committee name 

committee on (fl3 am end ed ) dated A pril 9> 1997 
bill/subject

I  n o t e  t h a t  th e  sp o n s o r  o£ t h i s  b i l l ,  i n  h ia  s ta te m e n t  on i t ,  g t a t e a :  " E n v iro n m en ta l
A u d it in g  h a s  becom e i n c r e a s i n g l y  p o p u la r  in  t h e  p a s t  two d e c a d e s ....................I n  t h e  U . S . ,  20
s t a t e s  h a v e  e n a c te d  s e l f - a u d i t  la w s  s i m i la r  to  SB £1 W h ile  I  am s u r e  t h a t  th e
p r e c e d in g  s t a t e m e n t  i s  t r u e ,  I  DO BOX b e l i e v e  th a t  i t  i s  s u f f i c i e n t  r e a s o n  f o r  A la s k a  
to  f o l l o w  i n  t h e  le a d  o f  th o s e  o th e r  s t a t e s .

I  b e l i e v e  th a t  SB 41 g iv e s  to o  much pow er to  in d u s t r y ,  t o  c o n c e a l  a c t i v i t i e s  t h a t  
23?. PUBLIC HAS A RIGHT TO K8UW. J u s t  a s  we w ould  n o t  s ig n  and m a i l  o f f  a b la n k  c h e c k ,  
l e a v i n g  I t  t o  th e  r e c i p i e n t  to  f i l l  in  th e  c o r r e c t  am ount, we e h o u ld  NEVER g i v e  up Che 
r ig h t  o f  t h e  p u b l i c ,  a c t in g  th ro u g h  th e  ag en cy  o f  th e  s t a t e ,  t o  p r o p e r ly  r e g u la t e  
i n d u s t r y .

I  am s u r e  t h a t  t h e  s p o n s o r s  o f  t h i s  b i l l  a r e  s i n c e r e  i n  t h e i r  b e l i e f  t h a t  i t  i e  a 
good i d e a ,  i s  j u s t i f i o d ,  and w i l l  im prove t h e  p r e s e n t  s i t u a t i o n  a s  r e g a r d s  t h e  b e h a v io r  
o f  in d u s t r y ,  I  b e l i e v e  t b a t  t h i s  b i l l ,  i f  e n a c te d , w ou ld  g iv e  in d u s t r y  much t o o  much 
p ow er, and t h a t  pow er w ould  h ave been  ta k en  from  th e  p u b l i c ,  w h ich  i s  t h e  p r o p e r  s e a t  
u£ a l l  l e g a l  power i n  our c o u n tr y  and our s t a t e ,  a c t i n g ,  o f  c o u r s e ,  th r o u g h  i t ’ 3 
p r o p e r ly  c o n s t i t u t e d  l e g a l  i n s t i t u t i o n s .

I  u r g e  t h a t  you  v o t e  t o  k i l l  t h i s  b i l l ;  g iv e  i t  a q u ic k ,  m e r c i f u l ,  and p e i u l e a o  
d e a th .  I  b e l i e v e  t h a t  t h e  o n ly  way th a t  i t  c o u ld  b e  amended i n  a way c h a t  w ou ld  make 
i t  c o m p a t ib le  w it h  t h e  i d e a l s  on  w h ich  o u i c o u n tr y  v a c  fo u n d ed  w ou ld  bo a s  f o l l o w s : 
S u b s t i t u t e ,  f o r  l i n e s  4 th rou gh  1 4 , and a l l  t h e  t e x t  on t h e  f o l lo w in g  p a g e s ,  th e  
f o i l  ' ’i n g  la n g u a g e :

!E STATE, BEARING IN MIND IT’S RESPONSIBILITY TO ALL OF IT’S CITIZENS, SHALL 
HAKE VERY POSSIBLE EFFORT TO FULLY ENEORCE ALL OP THE LAWS AND REGULATIONS ON THE 
BOOKS AT THIS TIME, AND IN THE FUTURE, WITHOUT ANY PREFERENCES OR EXCEPTIONS.

M y s e lf ,  a s  an i n d iv id u a l ,  and m y 'w ife .  J a n e t  £ .  Brookman

Representing (Optional)
715 Muir Avenue, Kenai, Alaska 996U

^    i
A d d r e s s

907-2B3-9329 (FAX: 907-283-7180)

Phone Me.

O M c ,



TONY KNOWLES, GOVERNOR

R e c e i v e d  
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555 CORDO VA  STR EET 
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Telephone: (907) 269-7644 
Fax: (907) 269-7654 

E-m ail: jadair@ envircon .state.ak .us

April 10, 1997

The Honorable Jeanette James 
Alaska House o f Representatives 
Room 102, Capitol Building 
Juneau, AK 99801

Dear Representative James:

During my testimony before the House Judiciary Committee on April 7,1997, on the environmental 
self-audit bill, CSSB 41 (FIN), I overlooked the legal basis for the "stipulated penalties" that are 
included in certain Department o f Environmental Conservation (DEC) compliance orders by 
consent. I wanted to take this opportunity to clarify the record. (It’s always good to have your 
attorney in the audience!)

As we discussed during the hearing, a compliance order by consent (COBC) may require that the 
permittee (referred to as the “respondent” in the COBC) pay a stipulated sum as a penalty or 
damages. Or, it may provide that if  the respondent fails to come into compliance by a certain date, 
the respondent must pay a stipulated sum for each day thereafter until the respondent achieves 
compliance. In a compliance order by consent, the respondent agrees to be bound by the terms and 
conditions o f the order, including any terms and conditions regarding payments to the state.

While the statutes do not specifically provide for stipulated penalties in these types o f administrative 
orders, a r  umber o f statutes authorize DEC to recover, through actions brought in state court, the 
state's costs in responding to violations as well as certain damages (as opposed to penalties). For 
example, under AS 46.03.760(a), DEC may bring a civil action to recover a sum that represents:

(1) liquidated damages for environmental harm;
(2) the state's reasonable costs incurred in detecting, investigating, and attempting 

to correct the violation; and
. (3) the economic savings realized by the owner or operator because o f their

noncompliance.

As I also mentioned at the hearing, under AS 46.03.760(e), DEC may also recover a civil penalty 
for violations o f the state's hazardous waste and air pollution control laws. We also have authority 
for penalties for certain large oil spills under AS 46.03.759. Finally, AS 46.03.822 provides another

http://www.state.ak.us/dec/home.htm
mailto:jadair@envircon.state.ak.us


example: in cases involving releases o f  hazardous substances, DEC may recover damages and the 
state's costs o f  response, containment, removal, and remedial action.

These and other statutes containing sim ilar provisions provide DEC with the necessary legal 
authority to include "stipulated penalties" in compliance orders by consent. By entering into a 
compliance order by consent, DEC and the respondent avoid the necessity o f litigation to resolve 
questions about payments to the state for damages and response costs and, in some limited cases, 
penalties. The amounts are agreed upon and spelled out in the COBC, with considerable savings in 
time and money for everyone involved.

Please accept my apologies for any confusion my testimony may have caused. As you know, you 
can do certain things so many times that the specific unpinnings are no longer a question in your 
mind. Please don’t hesitate to get in touch with me if  I can provide you with any other information.

By the way, I don’t know if  Barbara mentioned anything, but we had a great time in House 
Resources on HB 144, the pesticide fee bill. She really set the tone (I’ll let her tell you about that), 
and I think I can honestly say a good time was had by all. Quite a statement for a legislative hearing! 
Thanks again for introducing that bill for us. It moved out o f Resourc 's  and I hope the Finance 
Committee will be just as amenable to the concept.

The Honorable Jeannette James
Page 2
April 10, 1997

Director

J A / id  (j:\eh\director\jamcs.wpd)

cc: The Honorable Joe Green, Chairman
House Judiciary Committee
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Alaska Oil and Gas Association

121 West Flreweed Lane, Suite 207
Anchorage, Alaska 99503-2035
Phone: (907) 272-1481 Fax: (907) 279-8114

April 16,1997 Fax if: 1-907-465-4316

The Honorable Joseph Green 
Alaska State House of Representatives 
State Capitol, Room 118 
Juneau, AK 99801-1182

ftCSLCSSP-41. .Environmental Audits

Dear Representative Green:

The Alaska Oil and Gas Association (AOGA) is h trade association whose 19 member companies 
account for the majority of oil and gas exploration, production, transportation, refining and marketing 
activities in Alaska.

AOGA understands that HCS CSSB 41 (Environmental Self-Audit legislation) will soon be before the 
House of Representatives for a vote. AOGA supports the intent of environmental self-audit 
legislation and believes HCS CSSB 41 moves environmental compliance in a positive direction 
through its encouragement of self-auditing.

The majority of AOGA members currently conduct self-audits as a means of ensuring compliance and 
sec value in this legislation which encourages greater utilization of self-audits by providing qualified 
immunity and privilege.

Self-auditing is an important tool for voluntary compliance. By enacting legislation which provides 
privilege and immunity for self-audits, the state is saying voluntary compliance with environmental 
laws and regulations is in the best interest of the state as well as industry. We encourage your support
of HCS CSSB 41.

Sincerely,
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Valdez Office
P.O. Box 1C8, Valdez, AI< 99686 

Phone:(907)835-5460/Fax:(907)835-5410 
E-mail: afervdz@alaska.net

Seattle Office
1402 Third Avenvie Suite 1215, Seattle, WA 98101 

Phone:(206)628-9464/Fax:(206)292-0610 
E-mail:afersea@accessone.com

http://www.accessone.com/~afersea

April 16, 1997

Senator Loren Leman 
State Capitol 
Juneau, AK 99801 
FAX: (907)465-3810

RE: Proposed amendments to SB 41 to minimize its adverse impacts on whistleblowers

Dear Senator Leman,

I am writing to respond to your letter to Representative Therriault regarding “SB 41 and 
‘whistelblowcr laws” (dated April 15,1997). Your letter suggests that you did not intend SB 41 
to have a chilling effect on employees concerned about environmental violations or adversely 
impact their ability to receive a full and fair hearing in a whistelblower complaint.

The Alaska Forum appreciates this clarification of your intent. Nevertheless, we believe 
the bill itself still remains unclear on this point. For several reasons, the Alaska Forum hopes 
you will consider clarifying your intent in the language of the bill.

First, the Alaska Whistleblower Act (AS 39.90.100) applies only to public employees. 
Private sector employees receive no protections under this statute. That is why the vast majority 
of private sector whistleblowers -- such as the long list of TAPS whistleblowers and the more 
recent case involving a Doyon Drilling employee -- must turn to federal law for remedies for 
harassment and retaliation for speaking the truth. The unfortunate reality in Alaska is that private 
sector whistleblowers receive little meaningful protection under current state law. Without 
additional clarification, SB 41 will only add to this problem.

Second, Section 09.25.450(a)(2) [page 3, line 2-3, draft 0-LS0299\L] could be interpreted 
to mean that the only exception to the bill’s privilege provisions are in “worker’s compensation 
proceedings.” There is ample legal precedent for lawyers to argue about, and courts to conclude, 
that because whistleblower proceedings are not explicitly listed as an exception in this section 
they therefore are included under the bill’s privilege provisions. More generally, in any 
whistleblower case based upon diversity jurisdiction in federal court, lawyers could effectively 
argue that state law governs the applicability of any asserted privilege.

mailto:afervdz@alaska.net
mailto:afersea@accessone.com
http://www.accessone.com/~afersea
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Letter to Senator Leman on SB A1 Page 2 o f  3
April 16, !9<J7

Third, Section 09.25.460(a)(3) says that no privilege exists for “a source that was not 
involved in compiling, preparing, or conducting the environmental audit report” (emphasis 
added). You suggest that this section thus provides protection for whistleblowers as one 
potential “source” of information. Unfortunately, this ignores the reality that whistleblowers 
often learn of violations during activities that could, if this bill is enacted, fall under the rubric of 
an audit report. Evidence of the violation disclosed by the whistleblower, and for which 
disclosure the whistleblower subsequently experienced retaliation and harassment, would he 
privileged evidence. While this concern may seem paranoid tc you and not based on recent 
experience in other states, experience with whistleblower proceedings gives us great cause for 
concent that this section would make it much more difficult to receive a full and fair hearing in a 
whistleblower complaint.

Finally, and most importantly, Section 1 (page 1) is silent on the issue oflegislative intent 
as it relates to whistleblowers. Again, unless the language of the bill itself is clear that the 
legislature does not intend to adversely impact whistleblowers then lawyers will have plenty o f 
room to argue, and courts to conclude, that whistleblower proceedings arc not exempt from the 
privilege provisions of SB 41.

The Alaska Forum urges you to make your intent -  that SB 41 not adversely impact 
whistleblowers -- clear in the language of SB 41 itself. To this end, we propose the following 
two amendments to SB 41:

Amendment 1 -  Section 1. “FINDINGS: INTENT”
(to be inserted immediately following line 15, page 2)

(4) the public also has a strong interest in ensuring that concerned 
employees who disclose violations of environmental laws or regulations 
do not experience harassment, retaliation, discrimination or other reprisals 
for making such disclosures; the legislature intends that the audit privilege 
established in this Act should in no way curtail the ability of concerned 
employees to discover or introduce evidence in any administrative or 
judicial proceeding alleging harassment, retaliation, discrimination or 
other reprisals;

Amendment 2 -- Section 09.25.450(a¥21
(to be inserted immediately before the final on page 2, line 2)

, employment discrimination proceedings or whistleblower proceedings.

1 hope you will consider making these two amendments to SB 41 before you send the bill 
to Governor Knowles. These amendments will make it clear that you and the legislature did not 
intend SB 41 to adversely impact whistleblower rights.
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Letter to Senator Leman an SB 41 Page 3 o f 3
April 16. 1997

If you have any questions or need clarification, please call me at (907)835-4731, or Mike 
Riley, program director, at (206)628-9464.

Sincerely,

President

cc: Representative Ethan Berkowitz, FAX: (907)465-2137
Representative Eric Croft, FAX: (907)465-4419 
Representative John Davies, FAX: (907)465-3519 
Representative Kim Elton, FAX: (907)465-2108 
Representative Joe Green, FAX: (907)465-4316 
Representative Ben Grussendorf, FAX: (907)465-2278 
Representative Mark Hanley, FAX: (907)465-2418 
Representative Reggie Joule, FAX: (907)465-4586 
Representative Allen J., FAX: (907)465-6651 
Representative Gene Kubina, FAX: (907)465-3799 
Representative Carl Moses, FAX: (907)465-3445 
Representative Irene Nicholia, FAX: (907)465-2197 
Representative Gene Therriault, FAX: (907)465-3884

Senator A1 Adams, FAX: (907)465-4821 
Senator Jim Duncan, FAX: (907)465-4748 
Senator Johnny Ellis, FAX: (907)465-2529 
Senator Lyman Hoffman, FAX: (907)465-4523 
Senator Georgianna Lincoln, FAX: (907)465-2652 
Senator Drue Pearce, FAX: (907)465-3872 
Senator Bert Sharp, FAX: (907)465-2070 
Senator Robin Taylor, FAX: (907)465-3922

Tony Knowles, Governor, FAX: (907)465-3532
Michele Brown, Commissioner, Department of Environmental, FAX: (907)465-5070
Janice Adair, ADEC Legislative Liaison, FAX: (537)269-7654
Marilyn Heiman, Special Staff Assistant to the Governor, FAX: (907)465-3532
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HOUSE CS FOR CS FOR SENATE BILL NO. 41(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY T H E  H O U SE JU D IC IA R Y  C O M M ITTEE

O ffered :
R eferred :

Sponsor(s): SEN A TO RS LEM A N , Pearce, T aylor

A BILL

FOR AN ACT ENTITLED

"A n A ct relating to environm ental audits to determ ine compliance with certa in

laws, perm its, and regulations."

BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE O F ALASKA:

* Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:

(1) as environmental regulations evolve, performance-based standards will 

ncreasingly replace the traditional command-and-control approach of state regulatory 

Dractices; this shift is expected to save money for both the state and regulated entities and to 

ead to the integration of environmental protections and normal operating procedures for 

egulated facilities and operations; in order to foster a partnership between the public and 

jrivate sectors and promote this integration, it is the intent of the legislature to establish under 

his Act a responsible incentive program to encourage voluntary, critical self-evaluation and 

malysis by regulated entities of their compliance with environmental requirements by 

luthorizing certain qualified privileges and immunities related to those self-evaluations;

(2) the public has a strong interest in encouraging routine self-review of

-1- HCS CSSB 41(JUD)
N ew  T e x t  U n d e r l i n e d  [DELETED TE XT BRACKETED]
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environmental business practices and procedures; this encouragement can best be achieved by

preserving the free flow of information; the free flow of the kind o f information that is [
i

generated by self-audits would be curtailed if a privilege for the audits were not available; 

therefore, it is the intent of the legislature to recognize an audit privilege under this Act to 

protect the confidentiality of communications related to voluntary internal environmental 

audits; however, the legislature does not intend that the parts of an audit report consisting of 

confidential self-evaluation and analysis that are privileged under this Act may be used to 

shield a person from liability under applicable laws and regulations by blocking access to 

underlying facts;

(3) the public also has a strong interest in obtaining cost-effective correction 

of inadvertent environmental violations; this goal can best be achieved by offering qualified 

immunity from administrative and civil penalties to regulated persons who promptly report 

known violations of environmental regulations that are uncovered as part of an audit so that 

the violations can promptly be corrected and a compliance plan can be negotiated with the 

appropriate government agency;

(4) an effective enforcement program is also necessary to protect the public 

health and welfare and the environment; the legislature intends that the audit privilege and the

immunities established in this Act should be applied in a manner that promotes compliance

with environmental laws, whether through voluntary compliance or through enforcement 

efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:

A rticle 5. Privileges and Im m unities 

R elated to Disclosure o f C ertain  Self-Audits and Violations.

Sec. 09.25.450. A udit rep ort privilege, (a) Except as provided in 

AS 09.25.460, an owner or operator who prepares an audit report or causes an audit 

report to be prepared has a privilege to refuse to disclose, and to prevent another 

person from disclosing, the parts of the report that consist o f confidential self- 

evaluation and analysis of the owner’s or operator’s compliance with environmental 

laws. Except as provided in AS 09.25.455 - 09.25.480, the privileged information is 

not admissible as evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or

0-LS0299VL
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HCS CSSB 41(JUD) -2-
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(2) an administrative proceeding, except for workers' compensation

proceedings.

(b) With respect to confidential self-evaluation and analysis in an 

environmental audit, in order to qualify for the privilege under this section and the 

immunity under AS 09.25.475, at least 15 days before conducting the audit, the owner 

o r operator conducting the audit must give notice by electronic filing that complies 

with an ordinance or regulation authorized under (j) of this section or by certified mail 

with return receipt requested to the commissioner’s office of the department, and, when 

the audit includes an assessment of compliance with a municipality’s ordinances, to 

the municipal clerk, of the fact that it is planning to commence the audit. The notice 

must specify the facility, operation, or property or portion of the facility, operation, or 

property to be audited, the date the audit will begin and end, and the general scope of 

the audit. The notice may provide notification of more than one scheduled 

environmental audit at a time. Once initiated, an audit shall be completed within a 

reasonable time, but no longer than 90 days, unless a longer period of time is agreed 

upon between the owner or operator and the department or the municipality, as 

appropriate. The audit report must be completed in a timely manner.

(c) The following persons may claim the privilege available under (a) of this

section:

(1) the owner or operator who prepared the audit report or caused the 

audit report to be prepared;

(2) a person who conducted all or a portion of the audit but did not 

personally observe or participate in the relevant instances or events being reviewed for 

compliance;

(3) a person to whom confidential self-evaluation or analysis is 

disclosed under AS 09.25.455(b); or

(4) a custodian of the audit results.

(d) A person who conducts or participates in the preparation of an audit report 

and who actually observed or participated in conditions or events being reviewed for 

compliance may testify about those conditions or events but may not, in a proceeding 

covered by (a) of this section, be compelled to testify about or produce documents

0-LS0299\L
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consisting of confidential self-evaluation and analysis.

(e) A person claiming the privilege described in this section has the burden of 

establishing the applicability of the privilege.

(f) To facilitate identification, each document in an audit report that contains 

confidential self-evaluation or analysis shall be labeled "AUDIT REPORT: 

PRIVILEGED DOCUMENT."

(g) A government agency or its employees or agents may not, as a condition 

of a permit, license, or approval issued under an environmental law, require an owner 

or operator to waive the privilege available under this section.

(h) Except when the privilege is waived under AS 09.25.455(a) or disclosure 

is made under AS 09.25.455(b)(3) or 09.25.475 or 09.25.480, neither a government 

agency nor its employees or agents may review or otherwise use the part of an audit 

report consisting of confidential self-evaluation or analysis during an inspection of a 

regulated facility, operation, or property or an activity of a regulated facility, operation, 

or property.

(i) This section may not be construed to

(1) prevent a government agency from issuing an emergency order, 

seeking injunctive relief, independently obtaining relevant facts, conducting necessary 

inspections, or taking other appropriate action regarding implementation and 

enforcement of an applicable environmental law, except as otherwise provided in 

AS 09.25.475; or

(2) authorize a privilege for uninterrupted or continuous environmental

audits.

(j) The department or municipality may, by regulation or ordinance, 

respectively, allow the notice required under (b) of this section to be filed by facsimile 

or other electronic means if the means ensures adequate proof of

(1) submittal of the notice by the owner or operator; and

(2) receipt by the department or municipality.

(k) There is no privilege under this section for documents or communications 

in a criminal proceeding.

Sec. 09.25.455. W aiver and  disclosure, (a) The privilege in AS 09.25.450
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does not apply to the extent the privilege is expressly waived in writing by the owner 

or operator who prepared the audit report or caused the report to be prepared,

(b) Disclosure of the part of an audit report or information consisting of 

confidential self-evaluation or analysis does not waive the privilege established by j 
AS 09.25.450 if the disclosure is made

(1) to address or correct a matter raised by the environmental audit and j

is made to

(A) a person employed by the owner or operator, including ! 

temporary and contract employees;

(B) the owner’s or operator’s lawyer or the lawyer’s

representative;

(C) an officer or director of the regulated facility, operation, or

property;

(D) a partner of the owner or operator;

(E) an independent contractor retained by the owner or operator;

or

(F) the principal of the independent contractor who conducted 

an audit on the principal’s behalf;

(2) under the terms of a confidentiality agreement between the owner 

or operator who prepared the audit report or caused the audit report to be prepared and

(A) a partner or potential partner of the owner or operator of the 

facility, operation, or property;

(B) a transferee or potential transferee of an interest in the 

facility, operation, or property;

(C) a lender or potential lender for the facility, operation, or

property;

(D) a person engaged in the business of insuring, underwriting, 

or indemnifying the facility, operation, or property; or

(E) a person who, along with the person who prepared the audit 

report or caused the audit report to be prepared, also is an owner or operator 

of part or all of the facility, operation, or property; or
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(3) under a written claim of confidentiality to a government official or 

agency by the owner or operator who prepared the audit report or who caused the audit 

report to be prepared.

(c) Documents consisting of confidential self-evaluation and analysis that are 

disclosed under (b)(3) of this section are required to be kept confidential and are not 

subject to disclosure under AS 09.25.110 - 09.25.220.

(d) A party to a confidentiality agreement described in (b)(2) of this section 

who violates the agreement is liable for damages caused by the violation and for other
i

penalties stipulated in the agreement.

Sec. 09.25.460. Nonprivileged m aterials, (a) There is no privilege under | 

AS 09.25.450 for that part of an audit report that contains the following:

(1) a document, communication, datum, report, or other information 

required by a government agency to be collected, developed, maintained, or reported ;
I

under an environmental law, under a permit issued under an environmental law, as a 

requirement for obtaining, maintaining, or renewing a license, as a requirement under 

a contract or lease with the state or a municipality, or as a requirement under an 

administrative order or court order or decree;

(2) information that a government agency obtains by observation, 

sampling, or monitoring;

(3) information that a government agency obtains from a source that 

was not involved in compiling, preparing, or conducting the environmental audit . 

report;

(4) a document, communication, datum, report, or other information ■ 

collected, developed, or maintained in the course of a regularly conducted business 

activity or regular practice other than an environmental audit;

(5) a document, communication, datum, report, or other information 

that is independent of the environmental audit, whether prepared or existing before, 

during, or after the audit; and

(6) a document, communication, datum, report, or other information, 

including an agreement or order between a government agency and an owner or 

operator, regarding a compliance plan or strategy.
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(b) An audit report is not privileged and is admissible as evidence and subject 

to discovery and use in a proceeding relating to pipeline rates, tariffs, fares, or charges. 

The owner or operator who prepared the audit report or caused the report to be 

prepared is entitled to a protective order in a proceeding relating to pipeline rates, 

tariffs, fares, or charges to maintain the confidentiality of the audit from discovery, 

use, or admission in evidence in other types o f proceedings. Discovery, use, or 

admission in evidence in a proceeding relating to pipeline rates, tariffs, fares, or 

charges is not considered to have waived the privilege for any other purpose.

Sec. 09.25.465. Exception: disclosure required by court, (a) A court or 

administrative hearing officer with jurisdiction may require disclosure of confidential 

self-evaluation and analysis contained in an audit report in a civil or administrative 

proceeding if the court or administrative hearing officer determines, after an in camera 

review consistent with the appropriate rules of procedure, that the

(1) privilege is asserted for a criminal or fraudulent purpose;

(2) information for which the privilege is claimed is evidence of 

substantial injury, or the imminent or present threat of substantial injury, to one or 

more persons at the site audited or to persons, property, or the environment offsite or 

is evidence of the causes and circumstances leading to such injury or the imminent or 

present threat of such injury;

(3) audit report shows evidence of noncompliance with an 

environmental law and appropriate efforts to achieve compliance with the law were not 

promptly initiated and pursued with reasonable diligence after discovery of 

noncompliance;

(4) audit report was prepared for the purpose of avoiding disclosure of 

information required for an investigative, administrative, or judicial proceeding that, 

at the time of the report’s preparation, was imminent or in progress; or

(5) privilege would result in a miscarriage of justice or the denial of 

a fair trial to the party challenging the privilege.

(b) A party seeking an in camera review as provided under (a) of this section 

shall provide to the court or administrative hearing officer a factual basis adequate to 

support a good faith belief by a reasonable person that the documents or
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communications for which disclosure is sought are likely to reveal evidence to 

establish that an exception in (a) of this section applies.

(c) A party seeking disclosure of confidential self-evaluation and analysis 

during an in camera review under this section has the burden of proving that an
ii

exception in (a) of this section applies.

Sec. 09.25.475. Voluntary disclosure; immunity, (a) Except as provided by
i

this section, an owner or operator who makes a voluntary disclosure of a violation of
I

an environmental law, or of circumstances, conditions, or occurrences that constitute 

or may constitute such a violation, is immune from an administrative or civil penalty .

for the violation disclosed, for a violation based on the facts disclosed, and for a I

violation discovered because of the disclosure that was unknown to the owner or 

operator making the disclosure.

(b) Immunity is not available under this section if the violation resulted in, or 

poses or posed an imminent or present threat of, substantial injury to one or more

persons at the site audited or to persons, property, or the environment offsite.

(c) A disclosure is voluntary for the purposes of this section only if

(1) the disclosure is made promptly after knowledge of the information 

disclosed is obtained by the owner or operator;

(2) the disclosure is made in writing by certified mail to the department 

or a municipality with enforcement jurisdiction with regard to the violation disclosed;

(3) an investigation of the violation was not initiated or the violation 

was not independently detected by the department or a municipality with enforcement 

jurisdiction before the disclosure was made using certified mail; under this paragraph, 

the department or municipality has the burden of proving that an investigation of the 

violation was initiated or the violation was detected before receipt of the certified mail; 

and
(4) the disclosure arises out of a voluntary environmental audit.

(d) To qualify for immunity under this section, the owner or operator making 

the disclosure must

(1) promptly initiate appropriate efforts to achieve compliance and 

remediation and pursue those efforts with due diligence;
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(2) promptly initiate appropriate efforts to discontinue, abate, or 

mitigate any conditions or activities causing injury or likely to cause imminent injury 

to one or more persons at the site audited or to person, property, or the environment 

offsite;

(3) correct the violation within 90 days or enter into a compliance 

agreement with the department or the municipality, as appropriate, that provides for 

completion of corrective and remedial measures within a reasonable time;

(4) implement appropriate measures designed to prevent the recurrence 

of the violation; and

(5) cooperate with the department or municipality, as appropriate, in 

connection with an investigation of the issues identified in the disclosure; the 

department or municipality may request that the owner or operator allow the 

department or municipality to review, under a written claim of confidentiality as 

described in AS 09.25.455(b)(3), the part of the audit report that describes the 

implementation plan or tracking system developed to correct past noncompliance, 

improve current compliance, or prevent future noncompliance.

(e) A disclosure is not voluntary for purposes of this section if it is a 

disclosure to the department or municipality expressly required by an environmental 

law, a permit, a license, or an enforcement order or decree.

(f) Immunity under this section for violation of an environmental law is 

available only for a violation that is discovered as a rerult of information or documents 

first produced or obtained during the time period sp-dfied in the notice required under 

AS 09.25.450(b).

(g) During the period between receipt of the audit notice required under 

AS 09.25.450(b) and the specified end date of the audit, the department or 

municipality may not initiate an inspection, monitoring, or other investigative activity 

concerning the audited facility, operation, or property based on the receipt of a notice 

under AS 09.25.450. The department or municipality has the burden of proving that 

an inspection, monitoring, or other investigative activity concerning the audited facility, 

operation, or property initiated after receiving a notice under AS 09.25.450 was not 

initiated based on receiving the notice.
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(2) promptly initiate appropriate efforts to discontinue, abate, or 
mitigate any conditions or activities causing injury or likely to cause imminent injury 
to one or more persons at the site audited or to person, property, or the environment 
offsite;

(3) correct the violation within 90 days or enter into a compliance 
agreement with the department or the municipality, as appropriate, that provides for 
completion of corrective and remedial measures within a reasonable time;

(4) implement appropriate measures designed to prevent the recurrence 
of the violation; and

(5) cooperate with the department or municipality, as appropriate, in 
connection with an investigation of the issues identified in the disclosure; the 
department or municipality may request that the owner or operator allow the 
department or municipality to review, under a written claim of confidentiality as 
described in AS 09.25.455(b)(3), the part of the audit report that describes the 
implementation plan or tracking system developed to correct past noncompliance, 
improve current compliance, or prevent future noncompliance.

(e) A disclosure is not voluntary for purposes of this section if it is a 
disclosure to the department or municipality expressly required by an environmental 
law, a permit, a license, or an enforcement order or decree.

(f) Immunity under this section for violation of an environmental law is 
available only for a violation that is discovered as a result of information or documents 
first produced or obtained during the time period specified in the notice required under 
AS 09.25.450(b).

(g) During the period between receipt of the audit notice required under 
AS 09.25.450(b) and the specified end date of the audit, the department or 
municipality may not initiate an inspection, monitoring, or other investigative activity 
concerning the audited facility, operation, or property based on the receipt of a notice 
under AS 09.25.450. The department or municipality has the burden of proving that 
an inspection, monitoring, or other investigative activity concerning the audited facility, 
operation, or property initiated after receiving a notice under AS 09.25.450 was not 
initiated based on receiving the notice.
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(h) A violation that has been voluntarily disclosed and to which immunity 
applies under this section shall be identified by the department or municipality in its 
compliance history report as having been voluntarily disclosed.

(i) This section may not be construed to prevent the department or 
municipality from

(1) seeking injunctive relief; or
(2) issuing an emergency order in a situation involving an imminent 

and substantial danger to public health or welfare or the environment.
Sec. 09.25.480. Exceptions to immunity; mitigation, (a) There is no 

immunity under AS 09.25.475 if a court or administrative hearing officer finds that
(1) the owner or operator claiming the immunity has

(A) intentionally, knowingly, or recklessly committed or 
authorized the violation;

(B) within the 36 months preceding the violation, committed, 
at the same facility or associated facilities located in the state, a pattern of 
violations that arc the same as or closely related to the violation for which the 
immunity is sought; or

(C) not attempted to bring the facility, operation, or property 
into compliance so as to constitute a pattern of disregard of environmental 
laws;

(2) the violation was authorized or committed intentionally, knowingly, 
or recklessly by a member of the owner’s or operator’s management and the owner’s 
or operator’s policies contributed materially to the occurrence of the violation; or

(3) the owner or operator, after taking into account the cost of 
completing corrective and remedial measures within a reasonable time and 
implementing appropriate measures to prevent recurrence of the violation, realized 
substantial economic savings in not complying with the requirement for which a 
violation is charged; the exception to immunity in this paragraph applies only to that 
portion of a penalty that reflects the economic savings of noncompliance after taking | 
into account the cost of completing the corrective, remedial, and preventive measures ! 
necessary to qualify for immunity. 1
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■
(b) There is no immunity under AS 09.25.475 from an administrative or civil 

penalty for the violation of an administrative or court order or for violation of a term 
or condition of an administrative or court order.

(c) An administrative or civil penalty that is imposed on an owner or operator 
for violation of an environmental law when the owner or operator has made a 
voluntary disclosure under AS 09.25.475(a) but is not granted immunity because of (a) 
of this section may, to the extent appropriate and not prohibited by law, be mitigated 
by

(1) the good faith actions of the owner or operator in disclosing the
violation;

(2) efforts by the owner or operator to conduct environmental audits 
and to complete any resulting implementation plan or tracking system for corrective 
and preventive action;

(3) remediation;
(4) cooperation with government officials investigating the disclosed

violation;
(5) the nature of the violation; and
(6) other relevant considerations.

Sec. 09.25.485. Relationship to other recognized privileges. AS 09.25.450 -
09.25.490 do not limit, waive, or abrogate the scope or nature of a statutory or 
common law privilege, including the work product doctrine, the attomey-client 
privilege, and any other privilege recognized by a court with appropriate authority in 
this state.

Sec. 09.25.490. Definitions, (a) In AS 09.25.450 - 09.25.490,
(1) "audit report" means a report that includes each document and 

communication, other than those set out in AS 09.25.460, produced from an 
environmental audit; general components that may be contained in a completed audit 

report include
(A) a report, prepared by an auditor, monitor, or similar person, 

including the scope of the audit, the dates the audit began and ended, the 
information gained in the audit, findings, conclusions, recommendations,

i
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exhibits, and appendices; the types of exhibits and appendices that may be 
contained in an audit report include supporting information that is collected or 
developed for the primary purpose and in the course of an environment audit, 
including

(i) interviews with current or former employees;
(ii) field notes and records of observations;
(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;
(iv) legal analyses;
(v) drawings;
(vi) photographs;
(vii) laboratory analyses and other analytical data;
(viii) computer generated or electronically recorded j

information;
(ix) maps, charts, graphs, and surveys; and
(x) other communications and documents associated with ; 

an environmental audit;
j

(B) memoranda and documents analyzing all or a portion of the I 
materials described in (A) of this paragraph or discussing implementation j

j
issues; and

(C) an implementation plan or tracking system to correct past 
noncompliance, improve current compliance, or prevent future noncompliance;

(2) "confidential self-evaluation and analysis" means the part of an 
audit report that consists of interviews with current or former employees conducted by 
the auditor; field notes and records of observations made by the auditor; findings, j 
opinions, suggestions, conclusions, guidance, notes, drafts, and analyses performed by

I
the auditor; memoranda and documents that evaluate or analyze all or part of the 
material contained in the audit report, including findings, conclusions, opinions, 
recommendations made by the auditor, and an audit implementation plan or tracking 
system to correct past noncompliance, improve current compliance, or prevent future 
noncompliance with an environmental law, and that is

L
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(A) a voluntary, confidential, critical, internal, and retrospective 
review, self-evaluation, or analysis of conduct, practices, and occurrences and 
their resulting consequences; and

(B) prepared and maintained with the expectation that it will be 
kept confidential;

(3) "department" means the Department of Environmental Conservation;
(4) "environmental audit" means a voluntary audit that an owner or j 

operator of a regulated facility, operation, or property conducts or causes to be 
conducted, whether or not on a regular basis or in response to a particular event, that
is specifically designed and undertaken to assess compliance with environmental laws 
or a permit, license, or approval issued under those laws, including an assessment that 
is part of the owner’s or operator's compliance management system and that is a

(A) systematic, objective, and periodic review of the facility, 
operation, or property related to meeting the requirements of environmental 
laws or a permit, license, or approval issued under those laws; or

(B) documented, systematic procedure or practice that reflects 
the owner’s or operator’s due diligence in preventing, detecting, and correcting 
violations of environmental laws or a permit, license, or approval issued under 
those laws at the facility, operation, or property;

(5) "environmental law" means
(A) a federal or state environmental law implemented by the

department; or
(B) a rule, regulation, or municipal ordinance adopted in 

conjunction with or to implement a law described by (A) of this paragraph;
(6) "operator" means a person or persons who direct, control, or 

supervise all or part of a regulated facility, operation, or property;
(7) "owner" means a person or persons with a proprietary or possessory 

interest in a regulated facility, operation, or property;
(8) "penalty" means an administrative or civil sanction imposed by the 

state or a municipality to punish a person for a violation of a statute, rule, regulation, 
or ordinance; the term does not include a technical or remedial provision ordered by
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a government agency, nor an administrative or civil sanction relating to pipeline rates, 
tariffs, fares, or charges;

(9) "regulated facility, operation, or property" means a facility, 
operation, or property that is regulated under an environmental law.

(b) To fully implement the privilege and immunity established under 
AS 09.25.450 - 09.25.490, the term "environmental law" shall be construed broadly.

(c) For purposes of this chapter, unless the context requires otherwise, a person
acts

(1) "intentionally" with respect to a result described by a provision of 
law defining a violation when the person’s conscious objective is to cause that result; 
when intentionally causing a particular result is an element of a violation, that intent 
need not be the person’s only objective;

(2) "knowingly" with respect to conduct or to a circumstance described 
by a provision of law defining a violation when the person is aware that the conduct 
is of that nature or that the circumstance exists; when knowledge of the existence of 
a particular fact is an element of a violation, that knowledge is established if a person 
is aware of a substantial probability of its existence, unless the person actually believes 
it does not exist; a person who is unaware of conduct or a circumstance of which the 
person would have been aware had that person not been intoxicated acts knowingly 
with respect to that conduct or circumstance;

(3) "recklessly" with respect to a result or to a circumstance described 
by a provision of law defining a violation when the person is aware oc and consciously j 
disregards a substantial and unjustifiable risk that the result will occur or that the 
circumstance exists; the risk must be of such a nature and degree that disregard of it 
constitutes a gross deviation from the standard of conduct that a reasonable person 
would observe in the situation; a person who is unaware of a risk of which the person 
would have been aware had that person not been intoxicated acts recklessly with 

respect to the risk.
* Sec. 3. APPLICABILITY. The privilege and immunity created by AS 09.25.450 - 

.25.490, added by sec. 2 of this Act, apply to environmental audits that are conducted on 
after the effective date of this Act.
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R e a s o n s : T h i s  a m e n d m e n t  i s  p r o p o s e d  t o  a d d r e s s  a  c o n c e r n  r a i s e d
b y  t h e  U . S .  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  t h a t  t h e  l a n g u a g e  i n  
t h e  b i l l  m a y  l e a d  t o  d i s p u t e s  o v e r  w h e t h e r  s u b s e q u e n t l y  d i s c o v e r e d  
v i o l a t i o n s  a r e  " f r u i t  o f  t h e  p o i s o n o u s  t r e e . "  I f  t h e  l a s t  c l a u s e  

i s  r e a d  l i t e r a l l y ,  i t  c o u l d  p o t e n t i a l l y  i m m u n i z e  v i o l a t i o n s  y e a r s  
a f t e r  a n d  w e l l  b e y o n d  t h e  s c o p e  o f  a n y  d i s c l o s u r e .  W i t h  a n  
e a r l i e r  a m e n d m e n t  t h a t  a d d e d  t h e  l a n g u a g e  " o r  o f  c i r c u m s t a n c e s ,  
c o n d i t i o n s ,  o r  o c c u r r e n c e s  t h a t  c o n s t i t u t e  o r  m a y  c o n s t i t u t e  a  
s u c h  a  v i o l a t i o n , "  i t  i s  c l e a r  t h a t  a n  o w n e r  o r  o p e r a t o r  m a y  
o b t a i n  i m m u n i t y  f o r  v i o l a t i o n s  t h a t  a r e  d i s c l o s e d  a n d  f o r  
v i o l a t i o n s  t h a t  a r e  b a s e d  u p o n  t h e  f a c t s  d i s c l o s e d ,  r e g a r d l e s s  o f  
w h e t h e r  t h e  o w n e r  o r  o p e r a t o r  k n o w s  t h a t  t h e  f a c t s  d i s c l o s e d  w o u l d  
c o n s t i t u t e  a  v i o l a t i o n .  T h e  l a s t  c l a u s e  i s  a t  t h e  v e r y  l e a s t  
r e d u n d a n t  t o  t h e  p r e v i o u s  a m e n d m e n t  a n d  a t  w o r s t ,  a  p o t e n t i a l  
s o u r c e  o f  c o n f l i c t  a n d  l i t i g a t i o n  o v e r  w h e t h e r  s u b s e q u e n t l y  
d i s c o v e r e d  v i o l a t i o n s  a r e  i m m u n i z e d  b y  v i r t u e  o f  a n  e a r l i e r  

d i s c l o s u r e .
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Insert new bill sections to read:

"* Sec. 3. Section 1 of this Act and AS 09.25.450, 09.25.455, 09.25.460, 09.25.465, 
09.25.475, 09.25.480, 09.25.485, and 09.25.490, enacted by sec. 2 of this Act, are repealed 
three years after the effective date of this Act.

* Sec. 4. TRANSITIONAL PROVISION. Notwithstanding sec. 3 of this Act,
(1) the privileged information in an audit report that was completed before 

three years after the effective date of this Act retains its privileged nature after that date to 
the same extent as if the statutes repealed in sec. 3 of this Act had not been repealed; and

(2) the immunity applicable to voluntary disclosures under AS 09.25.475, 
enacted by sec. 2 of this Act, remains in effect for a voluntary disclosure made before three 
years after the effective date of this Act to the same extent that the immunity applied before 
AS 09.25.475 was repealed."

Renumber the following bill section accordingly.

Page 14, line 10, following "Act":
Insert "and before the repeal of AS 09.25.450 - 09.25.490 under sec. 3 of this Act."



^ouze of ^epxtzenMx'otz
House judiciary Com mittee

State Capitol, Room 120 
Juneau , Alaska 99801-1182 

(907)465-4990

MEMORANDUM

D a te :  A pril 9, 1997

T o : T erri L au terbach , L eg isla tive  Legal Services
F ax : 4 6 5 - 2 0 2 9

F r o m :  L isa K irsch, H ouse Judiciary C om m ittee
F a x :  4 6 5 - 4 3 1 6

R e : SB 41 w ith am endm ents

W e passed  SB 41 out o f com m ittee today w ith four am endm ents: 
A m endm ent num bers 3A , 12a, 13 and 14 (a ttached).
W e adop ted  d ra ft 0 -L S 0299\K  as our w orking docum ent.

T his bill is a p rio rity  according to M adam  S peaker—final version 
A SA P please.
T hanks fo r your help.



THE FOLLOWING DOCUMENT(S) 
HAVE BEEN REFILMED TO 

ASSURE LEGIBILITY OR PAGINATION

Central Microfilm Services 
Depaitemenl of  Education 
State o f  Alaska

cv. 6/98



JMasim jiiaie 'jCegtsdature

^House of ^pvtzmMlbtz
H ouse Judiciary C om m ittee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907)465-4990

MEMORANDUM

D a t e :  A p r i l  9, 1997

T o :  T e rr i  L a u te rb a c h ,  L e g is la t iv e  L e g a l  S e rv ic e s
F a x :  4 6 5 - 2 0 2 9

F r o m :  L isa  K irsch ,  H o u se  Ju d ic ia ry  C o m m it te e
F a x :  4 6 5 - 4 3 1 6

R e :  SB  41 w ith  a m e n d m e n ts

W e  p a sse d  SB  41 ou t o f  c o m m it te e  to d ay  w ith  fo u r  am en d m e n ts :  
A m e n d m e n t  n u m b e rs  3 A , 12a, 13 an d  14 (a t tach ed ) .
W e  a d o p te d  d ra f t  0 -L S 0 2 9 9 \K  as o u r  w o rk in g  d o c u m e n t .

T h is  b ill  is a  p r io r i ty  a c c o rd in g  to M a d a m  S p e a k e r—fin a l v e rs io n  
A S A P  p lea se .
T h a n k s  fo r  y o u r  he lp .



A M E N D M E N T

OFFERED IN  THE HOUSE ^

TO: CSSB 41 (FIN)

Page 7, after line 23:

Insert a new  subsection (b) to read:

"(b) A party  seeking an in cuxnera review  as p rovided  under (a) of 
this section shall p rov ide to the court or adm inistrative hearing  officer a 
factual basis adequate to support a good faith  belief by a reasonable person 
tha t the docum ents or com m unications for w hich disclosure is sought are 
likely to  reveal evidence to establish that an  exception in  (a) of this 
section applies."

Renum ber subsections accordingly.

Page 7, line 24:

R ew ord subsection as follows:

(c) A party  seeking disclosure of confidential self-evaluation and 
analysis during  an in cam era review under this section has the burden  of 
proving that an exception in (a) of this section applies.



OFFERED IN THE HOUSE 

TO: CSSB 41 (FIN)

A M E N D M E N T

0  'JO> '■ * -
i/bO

f a o  v b j  *-

Page 4, line 11:

Follow ing "AS 09.25.455(b)"

Insert: "(3) or AS 09.25.475 -- 09.25.480"



A M E N D M E N T  j  J

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ' F I N )

P a g e  4 ,  f o l l o w i n g  l i n e  2 7 :

I n s e r t  a  n e w  s u b s e c t i o n  ( k )  t o  r e a d :  " ( k )  T h e r e  i s  n o

p r i v i l e g e  u n d e r  t h i s  s e c t i o n  f o r  d o c u m e n t s  o r  c o m m u n i c a t i o n s  i n  a  

c r i m i n a l  p r o c e e d i n g . "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  c o n c e r n s  r a i s e d  i n

t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r  t h a t  t h e  b i l l  c o u l d  b e  

c o n s t r u e d  t o  a p p l y  t o  c r i m i n a l  p r o c e e d i n g s .  P a g e  6  o f  t h e  l e t t e r  

r e c o m m e n d s  t h a t  t h e  b i l l  e x p l i c i t l y  e x c l u d e  c r i m i n a l  p r o c e e d i n g s .  

T h e  p r o p o s e d  w o r d i n g  i s  s i m i l a r  t o  t h a t  u s e d  i n  R u l e  5 0 3 ( d ) ( 7 )  o f  

t h e  A l a s k a  R u l e s  o f  E v i d e n c e ,  r e l a t i n g  t o  t h e  p h y s i c i a n - p a t i e n t  

p r i v i l e g e :  " T h e r e  i s  n o  p r i v i l e g e  u n d e r  t h i s  r u l e  . . . f o r

p h y s i c i a n - p a t i e n t  c o m m u n i c a t i o n s  i n  a  c r i m i n a l  p r o c e e d i n g . "



A M E N D M E N T  jf -  J ^ f-

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

' ■ d o y i

1 / q  /  ■-? ?

/V O  o l d .

P a g e  7 ,  l i n e  1 4  :

F o l l o w i n g  " t h e  e n v i r o n m e n t  o f f s i t e "

I n s e r t :  " ,  o r  e v i d e n c e  o f  t h e  c a u s e s  a n d

c i r c u m s t a n c e s  l e a d i n g  t o  s u c h  i n j u r y  o r

i m m i n e n t  o r  p r e s e n t  t h r e a t  o f  s u c h  i n j u r y "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  t h e  c o n c e r n s  r a i s e d

o n  p a g e  2 ,  f o o t n o t e  1 ,  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r ,  

t h a t  t h e  s c o p e  o f  t h e  e x c e p t i o n  t o  t h e  p r i v i l e g e  f o r  e v i d e n c e  o f  

s u b s t a n t i a l  i n j u r y .
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H O U S E  CS F O R  CS FO R  S E N A T E  B IL L  NO. 4I( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTIETH LEGISLATURE - FIRST SESSION

B Y

Offered:
Referred:

Sponsor(s): S E N A T O R S  L E M A N ,  Pearce, Taylor

A BILL

FOR AN ACT ENTITLED

"An Act relating to environmental audits to determine compliance with certain

laws, permits, and regulations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S ec t io n  1. FINDINGS; INTENT. The legislature Finds and intends as follows:

(1) as environmental regulations evolve, performance-based standards will 

increasingly  replace the traditional command-and-control approach o f state regulatory 

practices; this shift is expected to save money for both the state and regulated entities and to 

lead to the integration of environmental protections and normal operating procedures for 

regulated  facilities and operations; in order to foster a partnership between the public and 

private sectors and promote this integration, it is the intent of the legislature to establish under 

this Act a responsible incentive program to encourage voluntary, critical self-evaluation and 

analysis  by regulated entities of their compliance with environmental requirements by 

au thoriz ing  certain qualified privileges and immunities related to those self-evaluations;

(2) the public has a strong interest in encouraging routine self-review of

-1- HCS CSSB 41( )
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environmental business practices and procedures; this encouragement can best be achieved bv 
preserving the free flow of information; the free flow of the kind of information that is 
generated by self-audits would be curtailed if a privilege for the audits were not available; 
therefore, it is the intent of the legislature to recognize an audit privilege under this Act to 
protect the confidentiality of communications related to voluntary internal environmental 
audits: however, the legislature does not intend that the parts of an audit report consisting of 
confidential self-evaluation and analysis that are privileged under this Act may be used to 
shield a person from liability under applicable laws and regulations by blocking access to 
underlying facts;

(3) the public also has a strong interest in obtaining cost-effective correction 
of inadvertent environmental violations; this goal can best be achieved by offering qualified 
immunity from administrative and civil penalties to regulated persons who promptly report 
known violations of environmental regulations that are uncovered as part of an audit so that 
the violations can promptly be corrected and a compliance plan can be negotiated with the 
appropriate government agency;

(4) an effective enforcement program is also necessary to protect the public 
health and welfare and the environment; the legislature intends that the audit privilege and the 
immunities established in this Act should be applied in a manner that promotes compliance 
with environmental laws, whether through voluntary compliance or through enforcement 
efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:
Article 5. Privileges and Immunities

Related to Disclosure of Certain Self-Audits and Violations.
Sec. 09.25.450. Audit report privilege, (a) Except as provided in 

AS 09.25.460, an owner or operator who prepares an audit report or causes an audit 
report to be prepared has a privilege to refuse to disclose, and to prevent another 
person from disclosing, the parts of the report that consist of confidential self- 
evaluation and analysis of the owner’s or operator’s compliance with environmental 
laws. Except as provided in AS 09.25.455 - 09.25.480, the privileged information is 
not admissible as evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or

WORK DRAFT WORK DRAFT 0-LS()2W\K
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(2) an administrative proceeding, except for workers’ com pensation

proceedings.

(b) With respect to confidential self-evaluation and analysis in an 

environm enta l audit, in order to qualify for the privilege under this section and the 

immunity under AS 09.25.475. at least 15 days before conducting the audit, the ow ner 

o r  operator conducting the audit must give notice by electronic filing that com plies 

with an ordinance or regulation authorized under (j) of this section or by certified mail 

with return receipt requested to the commissioner’s office of the department, and. when 

the audit includes an assessment of compliance with a municipality’s ordinances, to 

the municipal clerk, of the fact that it is planning to commence the audit. The notice 

m ust specify the facility, operation, or property or portion of the facility, operation, or 

property to be audited, the date the audit will begin and end, and the general scope o f  

the audit. The notice may provide notification of more than one scheduled 

environm ental audit at a time. Once initiated, an audit shall be completed within a 

reasonable time, but no longer than 90 days, unless a longer period of time is agreed 

upon  between the ow ner or operator and the department or the municipality, as 

appropriate. The audit report must be completed in a timely manner.

(c) The following persons may claim the privilege available under (a) o f  this

section:

(1) the ow ner or operator who prepared the audit report or caused the 

audit report to be prepared;

(2) a person who conducted all or a portion o f  the audit but did not 

pe. anally observe or participate in the relevant instances or events being reviewed for 

com p dance;

(3) a person to whom confidential self-evaluation or analysis is 

d isclosed under AS 09.25.455(b); or

(4) a custodian of the audit results.

(d) A person who conducts or participates in the preparation of an audit report 

and who actually observed or participated in conditions or events being reviewed for 

com pliance may testify about those conditions or events but may not, in a proceeding 

covered  by (a) of this section, be com pelled to testify about or produce docum ents

WORK DRAFT WORK DRAFT 0-LS()2W\K
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consisting of confidential self-evaluation and analysis.
(e) A person claiming the privilege described in this section has the burden o ' 

establishing the applicability of the privilege.

(f) To facilitate identification, each document in an audit report that contains 
confidential self-evaluation or analysis shall be labeled "AUDIT REPORT: 
PRIVILEGED DOCUMENT."

(g) A government agency or its employees or agents may not. as a condition 
of a permit, license, or approval issued under an environmental law. require an owner 
or operator to waive the privilege available under this section.

(h) Ev.cept when the privilege is waived under AS 09.25.455(a) or disclosure
A t w . Z s r .  V v b f —  o t) > Z S .  ^ 8 0 "  

is made under AS 09.25.455(b), neither a government agency nor its employees or
agents may review or otherwise use the part of an audit report consisting of
confidential self-evaluation or analysis during an inspection of a regulated facility,
operation, or property or an activity of a regulated facility, operation, or property.

(i) This section may not be construed to
(1) prevent a government agency from issuing an emergency order, 

seeking injunctive relief, independently obtaining relevant facts, conducting necessary 
inspections, or taking other appropriate action regarding implementation and 
enforcement of an applicable environmental law, except as otherwise provided in 
AS 09.25.475; or

(2) authorize a privilege for uninterrupted or continuous environmental
audits.

(j) The department or municipality may, by regulation or ordinance, 
respectively, allow the notice required under (b) of this section to be filed by facsimile 
or other electronic means if the means ensures adequate proof of

(1) submittal of the notice by the owner or operator; and
(2) receipt by the department or municipality.

Sec. 09.25.455. Waiver and disclosure, (a) The privilege in AS 09.25.450 
does not apply to the extent the privilege is expressly waived in writing by the owner 
or operator who prepared the audit report or caused the report to be prepared.

(b) Disclosure of the part of an audit report or information consisting of

HCS CSSB 41( ) -4-
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confidential self-evaluation or analysis does not waive the privilege established by 
AS 09.25.450 if the disclosure is made

(1) to address or correct a matter raised by the environmental audit and
is made to

(A) a person employed by the owner or operator, including 
temporary and contract employees;

(B) the owner’s or operator’s lawyer or the lawyer’s
representative;

(C) an officer or director of the regulated facility, operation, or
property;

(D) a partner of the owner or operator;
(E) an independent contractor retained by the owner or operator;

or
(F) the principal of the independent contractor who conducted 

an audit on the principal’s behalf;
(2) under the terms of a confidentiality agreement between the owner 

or operator who prepared the audit report or caused the audit report to be prepared and
(A) a partner or potential partner of the owner or operator of the 

facility, operation, or property;
(B) a transferee or potential transferee of an interest in the 

facility, operation, or property;
(C) a lender or potential lender for the facility, operation, or

property;
(D) a person engaged in the business of insuring, underwriting, 

or indemnifying the facility, operation, or property; or
(E) a person who, along with the person who prepared the audit 

report or caused the audit report to be prepared, also is an owner or operator 
of part or all of the facility, operation, or property; or

(3) under a written claim of confidentiality to a government official or 
agency by the owner or operator who prepared the audit report or who caused the audit 
report to be prepared.

WORK DRAFT WORK DRAFT 0-LS02‘»‘>\K
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1 (c) Documents consisting of confidential self-evaluation and analysis that are
2 disclosed under (bl(3) of this section are required to be kept confidential and are not
3 subject to disclosure under AS 09.25.110 - 09.25.220.
4 (d) A party to a confidentiality agreement described in (b)(2) of this section
5 who violates the agreement is liable for damages caused by the violation and for other
6 penalties stipulated in the agreement.
7 Sec. 09.25.460. Nonprivileged materials, (a) There is no privilege under
8 AS 09.25.450 for that part of an audit report that contains the following;
9 (1) a document, communication, datum, report, or other information

10 required by a government agency to be collected, developed, maintained, or reported
11 under an environmental law, under a permit issued under an environmental law, as a
12 requirement for obtaining, maintaining, or renewing a license, as a requirement under
13 a contract or lease with the state or a municipality, or as a requirement under an
14 administrative order or court order or decree;
15 (2) information that a government agency obtains by observation,
16 sampling, or monitoring;
17 (3) information that a government agency obtains from a source that
18 was not involved in compiling, preparing, or conducting the environmental audit
19 report;
20 (4) a document, communication, datum, report, or other information
21 collected, developed, or maintained in the course of a regularly conducted business
22 activity or regular practice other than an environmental audit;
23 (5) a document, communication, datum, report, or other information
24 that is independent of the environmental audit, whether prepared or existing before,
25 during, or after the audit; and
26 (6) a document, communication, datum, report, or other information,
27 including an agreement or order between a government agency and an owner or
28 operator, regarding a compliance plan or strategy.
29 (b) An audit report is not privileged and is admissible as evidence and subject
30 to discovery and use in a proceeding relating to pipeline rates, tariffs, fares, or charges.
31 The owner or operator who prepared the audit report or caused the report to be
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prepared is entitled to a protective order in a proceeding relating to pipeline rates, 

ta riffs , fares, o r charges to maintain the confidentia lity o f the audit from discovery, 

use. or admission in evidence in other types o f proceedings. D iscovery, use. or 

adm ission in evidence in a proceeding relating to pipeline rates, tariff's, fares, or 

charges is not considered to have waived the privilege for any other purpose.

Sec. 09.25.465. Exception: disclosure required by court, (a) A court or 
administrative hearing officer with jurisdiction may require disclosure of confidential 
self-evaluation and analysis contained in an audit report in a civil or administrative 
proceeding if the court or administrative hearing officer determines, after an in camera 
review consistent with the appropriate rules of procedure, that the

(1) privilege is asserted for a criminal or fraudulent purpose;
(2) information for which the privilege is claimed is evidence of 

substantial injury, or the imminent or present threat of substantial injury, to one or 
more persons at the site audited or to persons, property, or the environment offsite;

(3) audit report shows evidence of noncompliance with an 
environmental law and appropriate efforts to achieve compliance with the law were not 
promptly initiated and pursued with reasonable diligence after discovery of 
noncompliance;

(4) audit report was prepared for the purpose of avoiding disclosure of 
information required for an investigative, administrative, or judicial proceeding that, 
at the time of the report’s preparation, was imminent or in progress; or

(5) privilege would result in a miscarriage of justice or the denial of 
a fair trial to the party challenging the privilege.

(b) A party seeking disclosure under this section has the burden of proving that
(a) of this section applies.

Sec. 09.25.475. Voluntary disclosure; immunity, (a) Except as provided by 
this section, an owner or operator who makes a voluntary disclosure of a violation of 
an environmental law, or of circumstances, conditions, or occurrences that constitute 
or may constitute such a violation, is immune from an administrative or civil penalty 
for the violation disclosed, for a violation based on the facts disclosed, and for a 
violation discovered because of the disclosure that was unknown to the owner or

WORK D RAFT WOP.K DRAFT ()-[.S029(AK
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1 operator making the disclosure.

2 (b) Immunity is not available under this section if the violation resulted in, or
3 poses or posed an imminent or present threat of. substantial injury to one or more
4 persons at the site audited or to persons, property, or the environment offsite.
5 (c) A disclosure is voluntary for the purposes of this section only if
6 (1) the disclosure is made promptly aftei knowledge of the information
7 disclosed is obtained by the owner or operator;
8 (2) the disclosure is made in writing by certified mail to the department
9 or a municipality with enforcement jurisdiction with regard to the violation disclosed;

10 (3) an investigation of the violation was not initiated or the violation
11 was not independently detected by the department or a municipality with enforcement
12 jurisdiction before the disclosure was made using certified mail; under this paragraph.
13 die department or municipality has the burden of proving that an investigation of the
14 violation was initiated or the violation was detected before receipt of the certified mail;
15 and
16 (4) the disclosure arises out of a voluntary environmental audit.
17 (d) To qualify for immunity under this section, the owner or operator making
18 the disclosure must
19 (1) promptly initiate appropriate efforts to achieve compliance and
20 remediation and pursue those efforts with due diligence;
21 (2) promptly initiate appropriate efforts to discontinue, abate, or
22 mitigate any conditions or activities causing injury or likely to cause imminent injury-
23 to one or more persons at the site audited or to person, property, or the environment
24 offsite;
25 (3) correct the violation within 90 days or enter into a compliance
26 agreement with the department or the municipality, as appropriate, that provides for
27 completion of corrective and remedial measures within a reasonable time;
28 (4) implement appropriate measures designed to prevent the recurrence
29 of the violation; and
30 (5) cooperate with the department or municipality, as appropriate, in
31 connection with an investigation of the issues identified in the disclosure; the
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department or municipality may request that the owner or operator allow the 
department or municipality to review, under a written claim of confidentiality as 
described in AS 09.25.455(b)(3), the part of the audit report that describes the 
implementation plan or tracking system developed to correct past noncomphancc. 
improve current compliance, or prevent future noncompliance.

(e) A disclosure is not voluntary for purposes of this section if it is a 
disclosure to the department or municipality expressly required by an environmental 
law, a permit, a license, or an enforcement order or decree.

(0 Immunity under this section for violation of an environmental law is 
available only for a violation that is discovered as a result of information or documents 
first produced or obtained during the time period specified in the notice required under 
AS 09.25.450(b).

(g) During the period between receipt of the audit notice required under 
AS 09.25.450(b) and the specified end date of the audit, the department or 
municipality may not initiate an inspection, monitoring, or other investigative activity 
concerning the audited facility, operation, or property based on the receipt of a notice 
under AS 09.25.450. The department or municipality has the burden of proving that 
an inspection, monitoring, or other investigative activity concerning the audited facility, 
operation, or property initiated after receiving a notice under AS 09.25.450 was not 
initiated based on receiving the notice.

(h) A violation that has been voluntarily disclosed and to which immunity 
applies under this section shall be identified by the department or municipality in its 
compliance history report as having been voluntarily disclosed.

(i) This section may not be construed to prevent the department or 
municipality from

(1) seeking injunctive relief; or
(2) issuing an emergency order in a situation involving an imminent 

and substantial danger to public health v,. welfare or the environment.
Sec. 09.25.480. Exceptions to immunity; mitigation, (a) There is no 

immunity under AS 09.2.5.475 if a court or administrative hearing officer finds that
(1) the owner or operator claiming the immunity has
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(A) intentionally, knowingly, or recklessly com m itted  or 

authorized the violation:

(B) within the 36 months preceding the violation, com m itted , 

at the same facility or associated facilities located in the state, a pattern of 

violations that are the same as or closely related to the violation for which the 

immunity is sought; or

(C) not attempted to bring the facility, operation, or property 

into com pliance so as to constitute a pattern of disregard o f  environmental 

laws;

(2) the violation was authorized or committed intentionally, knowingly, 
or recklessly by a member of the owner’s or operator’s management and the owner's 
or operator’s policies contributed materially to the occurrence of the violation; or

(3) the owner or operator, after taking into account the cost of 
completing corrective and remedial measures within a reasonable time and 
implementing appropriate measures to prevent recurrence of the violation, realized 
substantial economic savings in not complying with the requirement for which a 
violation is charged; the exception to immunity in this paragraph applies only to that 
portion of a penalty that reflects the economic savings of noncompliance after taking 
into account the cost of completing the corrective, remedial, and preventive measures 
necessary to qualify for immunity.

(b) There is no immunity under AS 09.25.475 from an administrative or civil 
penalty for the violation of an administrative or court order or for violation of a term 
or condition of an administrative or court order.

(c) An administrative or civil penalty that is imposed on an owner or operator 
for violation of an environmental law when the owner or operator has made a 
voluntary disclosure under AS 09.25.475(a) but is not granted immunity because of (a) 
of this section may, to the extent appropriate and not prohibited by law, be mitigated 
by

(1) the good faith actions of the owner or operator in disclosing the
violation;

(2) efforts by the owner or operator to conduct environmental audits
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and to complete any resulting implementation plan or tracking system for corrective 
and preventive action;

(3) remediation:
(4) cooperation with government officials investigating the disclosed

vio la tion ;

(5) the nature of the violation; and
(6) other relevant considerations.

Sec. 09.25.485. Relationship to other recognized privileges. AS 09.25.450 -
09.25.490 do not limit, waive, or abrogate the scope or nature of a statutory or 
common law privilege, including the work product doctrine, the attomey-client 
privilege, and any other privilege recognized by a court with appropriate authority in 
this state.

Sec. 09.25.490. Definitions, (a) In AS 09.25.450 - 09.25.490,
(1) "audit report" means a report that includes each document and 

communication, other than those set out in AS 09.25.460, produced from an 
environmental audit; general components that may be contained in a completed audit 
report include

(A) a report, prepared by an auditor, monitor, or similar person, 
including the scope of the audit, the dates the audit began and ended, the 
information gained in the audit, findings, conclusions, recommendations, 
exhibits, and appendices; the types of exhibits and appendices that may be 
contained in an audit report include supporting information that is collected or 
developed for the primary purpose and in the course of an environment audit, 
including

(i) interviews with current or former employees;
(ii) field notes and records of observations;
(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;
(iv) legal analyses;
(v) drawings;
(vi) photographs;
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(vii) laboratory analyses and other analytical data; 
fviii) computer generated or electronically recorded

information;
fix) maps, charts, graphs, and surveys; and
(x) other communications and documents associated with

an environmental audit;
(B) memoranda and documents analyzing all or a portion of the 

materials described in (A) of this paragraph or discussing implementation 
issues: and

(C) an implementation plan or tracking system to correct past 
noncompliance, improve current compliance, or prevent future noncompliance:

(2) "confidential self-evaluation and analysis" means the part of an 
audit report that consists o^interviews with current or former employees conducted by 
the auditor; field notes and records of observations made by the audittjh findings, 
opinions, suggestions, conclusf os, guidance, notes, drafts, and analyses performed by 
the auditor; memoranda and documents that evaluate or analyze all or pan of the 
material contained in the audit report, including findings, conclusions, opinions, 
recommendations made by the auditor, and an audit implementation plan or tracking 
system to correct past noncompliance, improve current compliance, or prevent future 
noncompliance with an environmental law, and that is

(A) a voluntary, confidential, critical, internal, and retrospective 
review, self-evaluation, or analysis of conduct, practices, and occurrences and 
their ' ’suiting consequences; and

(B) prepared and maintained with the expectation that it will be 
kept confidential;

(3) "department" means the Department of Environmental Conservation;
(4) "environmental audit" means a voluntary audit that an owner or 

operator of a regulated facility, operation, or property conducts or causes to be 
conducted, whether or not on a regular basis or in response to a particular event, that 
is specifically designed and undertaken to assess compliance with environmental laws 
or a permit, license, or approval issued under those laws, including an assessment that
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is part of the owner’s or operator’s compliance management system and that is a
(A) systematic, objective, and periodic review of the facility, 

operation, or property related to meeting the requirements of environmental 
laws or a permit, license, or approval issued under those laws; or

(B) documented, systematic procedure or practice that reflects 
the owner's or operator’s due diligence in preventing, detecting, and correcting 
violations of environmental laws or a permit, license, or approval issued under 
those laws at the facility, operation, or property;

(5) "environmental law" means

(A) a federal or state environmental law implemented by the
department; or

(B) a rule, regulation, or municipal ordinance adopted in 
conjunction with or to implement a law described by (A) of this paragraph;

(6) "operator" means a person or persons who direct, control, or 
supervise all or part of a regulated facility, operation, or property;

(7) "owner" means a person or persons with a proprietary or possessory 
interest in a regulated facility, operation, or property;

(8) "penalty" means an administrative or civil sanction imposed by the 
state or a municipality to punish a person for a violation of a statute, rule, regulation, 
or ordinance; the term does not include a technical or remedial provision ordered by 
a government agency, nor an administrative or civil sanction relating to pipeline rates, 
tariffs, fares, or charges;

(9) "regulated facility, operation, or property" means a facility, 
operation, or property that is regulated under an environmental law.

(b) To fully implement the privilege and immunity established under 
AS 09.25.450 - 09.25.490, the term "environmental law" shall be construed broadly.

(c) For purposes of this chapter, unless the context requires otherwise, a person
acts

(1) "intentionally" with respect to a result described by a provision of 
law defining a violation when the person’s conscious objective is to cai.se that result; 
when intentionally causing a particular result is an element of a violation, that intent
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need not be the person's only objective;

(2) "knowingly" with respect to conduct or to a circumstance described 
by a provision of law defining a violation when the person is aware that the conduct 
is of that nature or that the circumstance exists; when knowledge of the existence of 
a particular fact is an element of a violation, that knowledge is established if a person 
is aware of a substantial probability of its existence, unless the person actually believes 
it does not exist; a person who is unaware of conduct or a circumstance of which the 
person would have been aware had that person not been intoxicated acts knowingly 
with respect to that conduct or circumstance;

(3) "recklessly” with respect to a result or to a circumstance described 
by a provision of law defining a violation when the person is aware of and consciously 
disregards a substantial and unjustifiable risk that the result will occur or that the 
circumstance exists: the risk must be of such a nature and degree that disregard of it 
constitutes a gross deviation from the standard of conduct that a reasonable person 
would observe in the situation; a person who is unaware of a risk of which the person 
would have been aware had that person not been intoxicated acts recklessly with 
respect to the risk.

* Sec. 3. APPLICABILITY. The privilege and immunity created by AS 09.25.450 -
09.25.490, added by sec. 2 of this Act, apply to environmental audits that are conducted on 
or after the effective date of this Act.

WORK D RAFT WORK DRAFT ()-LS029*)\K

HCS CSSB 41( ) -14-
New Text Underlined [DELETED TEXT BRACKETED]



O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

A M E N D M E N T

P a g e  4 ,  l i n e  9 :

F o l l o w i n g  " m a d e  u n d e r  A S  0 9 . 2 5 . 4 5 5 ( b ) "

I n s e r t :  " o r  A S  0 9 . 2 5 . 4 7 5  - -  0 9 . 2 5 . 4 8 0 "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  a  c o n c e r n  r a i s e d  o n

p a g e s  8 - 9  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r ,  r e g a r d i n g  u s e  

o f  p r i v i l e g e d  i n f o r m a t i o n  d u r i n g  f o l l o w u p  i n s p e c t i o n s .  I t  w o u l d  

c l a r i f y  t h a t  D E C  o r  a  m u n i c i p a l i t y  m a y  r e v i e w  a n d  u s e  i n f o r m a t i o n  

a l r e a d y  d i s c l o s e d  t o  D E C  o r  t h e  m u n i c i p a l i t y  f o r  p u r p o s e s  o f  

i m m u n i t y  o r  m i t i g a t i o n  o f  p e n a l t i e s  u n d e r  A S  0 9 . 2 5 . 4 7 5  -

0 9 . 2 5 . 4 8 0  d u r i n g  a n  i n s p e c t i o n .



O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

A M E N D M E N T

P a g e  4 ,  f o l l o w i n g  l i n e  2 5 :

I n s e r t  a  n e w  s u b s e c t i o n  ( k )  t o  r e a d :  " ( k )  T h e r e  i s  n o

p r i v i l e g e  u n d e r  t h i s  s e c t i o n  f o r  d o c u m e n t s  o r  c o m m u n i c a t i o n s  i n  a  

c r i m i n a l  p r o c e e d i n g . "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  c o n c e r n s  r a i s e d  i n

t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r  t h a t  t h e  b i l l  c o u l d  b e  

c o n s t r u e d  t o  a p p l y  t o  c r i m i n a l  p r o c e e d i n g s .  P a g e  6  o f  t h e  l e t t e r  

r e c o m m e n d s  t h a t  t h e  b i l l  e x p l i c i t l y  e x c l u d e  c r i m i n a l  p r o c e e d i n g s .  

T h e  p r o p o s e d  w o r d i n g  i s  s i m i l a r  t o  t h a t  u s e d  i n  R u l e  5 0 3 ( d ) ( 7 )  o f  

t h e  A l a s k a  R u l e s  o f  E v i d e n c e ,  r e l a t i n g  t o  t h e  p h y s i c i a n - p a t i e n t  

p r i v i l e g e :  " T h e r e  i s  n o  p r i v i l e g e  u n d e r  t h i s  r u l e  . . . f o r

p h y s i c i a n - p a t i e n t  c o m m u n i c a t i o n s  i n  a  c r i m i n a l  p r o c e e d i n g . "



A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

P a g e  7 ,  l i n e  1 1 :

F o l l o w i n g  " t h e  e n v i r o n m e n t  o f f s i t e "

I n s e r t :  " ,  o r  e v i d e n c e  o f  t h e  c a u s e s  a n d

c i r c u m s t a n c e s  l e a d i n g  t o  s u c h  i n j u r y  o r  

i m m i n e n t  o r  p r e s e n t  t h r e a t  o f  s u c h  i n j u r y "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  t h e  c o n c e r n s  r a i s e d

o n  p a g e  2 ,  f o o t n o t e  1 ,  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r ,  

t h a t  t h e  s c o p e  o f  t h e  e x c e p t i o n  t o  t h e  p r i v i l e g e  f o r  e v i d e n c e  o f  

s u b s t a n t i a l  i n j u r y .



A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

P a g e  1 2 ,  l i n e s  6 - 7 :

F o l l o w i n g :  " t h a t  c o n s i s t s  o f " :

D e l e t e :  " i n t e r v i e w s  w i t h  c u r r e n t  o r  f o r m e r  e m p l o y e e s ;

f i e l d  n o t e s  a n d  r e c o r d s  o f  o b s e r v a t i o n s  m a d e  

b y  t h e  a u d i t o r ; "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  c o n c e r n s  r a i s e d  o n

p a g e  7  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r  t h a t  t h e  s e l f - a u d i t  

p r i v i l e g e  c a n  b e  u s e d  t o  s h i e l d  e v i d e n c e  o f  v i o l a t i o n s ,  a s  w e l l  

a s  t h e  t h o u g h t  p r o c e s s e s  o f  t h e  a u d i t o r .



?. a .

f) j)>' l V M  / V $ ' •
i- 1 h u t ? 5

/ z > ( i o u J  H O ’-y i^

*) fr/o p< N  . tv>_ <yy>''wr

z )  / i d s i s  { ^ y s s S '  ^  / l,j Lyy" ^ /

f/ s ? "  ^

f )  / Q u f , ' '  6 m  h S  &  <•'-/■ " a . - u ^ J

d ^ ls lt flr fr G  i-< /  Is i/  i ^ ^  <L*>
*



A m e n d m e n t  # 1  / 3

® The language a t Sec. 09.25.465 (b) w hich A m endm ent #1 proposes to  delete has
been w ell-tested in  o ther states. Similar to the Alaska bill, the m ajority of states w ith 
self-audit privilege law s place on  the party  seeking disclosure the "burden of proof" for 
show ing fraud u len t behaviour or one of the o ther exceptions to the privilege.

•  The "burden of proof" clause in  the Texas self-audit law is identical to the 
language in  SB 41. Yet there is no  evidence com panies in  Texas have used the audit 
privilege in  an a ttem pt to "shield" inform ation from  regulators. The Director of 
Litigation for the Texas N atu ral Resources C onservation Com m ission has stated that 
TNRCC enforcem ent attorneys have no t encountered  a single case in  w hich an audit 
privilege has been invoked in  an attem pt to shield in form ation  required  for legal 
proceedings against a com pany.

® If a self-audit privilege is to be m eaningful, it ough t no t be som ething that is
overcome lightly. As w ith the attorney-client privilege, the purpose of a self-audit 
privilege is to pro tect the "free flow of inform ation" w hich w ould  o therw ise no t occur 
if confidentiality  w ere not assured. A nother exam ple is the privilege in Alaska 
statutes for the proceedings of physician review organizations (AS 18.23.030). The law 
recognizes that physicians will be reluctant to offer honest appraisals of existing 
m edical practices or the perform ance of other m edical personnel, absent an  assurance 
that their com m ents will no t be used as evidence in  litigation. Thus, a public health 
interest is served by allow ing physicians the liberty to freely discuss such m atters. The 
privilege envisioned in  SB 41 serves a sim ilar purpose: the public in terest in  a clean 
environm ent is served  by allow ing com panies to undertake self-critical exam inations 
of their com pliance practices.

•  Because of a unique feature in  SB 41, it is especially im portan t that privilege 
should n o t be overcom e lightly. If enacted, SB 41 will be the only self-audit law  in the 
country w hich requires advance notice (15 days) to the state prior to com m encing an 
audit. W ithou t the advance notice, there is no privilege (or im m unity). Since these 
advance notices to DEC are no t considered privileged, this inform ation is available to 
the public . A ny com pany choosing to do an audit under the term s of this bill will 
have to disclose w hen the aud it will begin, w hen it w ill end, w hat part of the facility 
will be aud ited , as w ell as the scope of the audit. W hile the sponsor believes this 
notice requirem ent serves a valid  public interest, it is also true that it opens the door 
for considerable m ischief from  th ird  party  groups. There is a very long and  sad history 
of anti-developm ent groups in A laska utilizing the court system  in every conceivable 
m anner to stop logging, m ining, oil and gas developm ent, expansion of tourist 
opportunities, and o ther econom ic developm ent. It is part of a concerted effort to 
delay projects and  drive up the costs of doing business. It is no t only possible bu t likely 
that extrem ist preservationist groups will use the courts to challenge the legitim acy of 
every au d it that occurs. This w ould  be difficult for such groups to do in  o ther states, 
because there w ould be no w ay of know ing w hen or w here an  audit is being 
conducted. U nder the Alaska law , all that inform ation will be available on a regular 
basis. Therefore, the only w ay to discourage frivolous or ideologically-m otivated 
lawsuits is to structu re  SB 41 so that privilege cannot be overcom e unless it is clearly 
dem onstrated  tha t the privilege is claim ed for an illegitim ate purpose.



A m e n d m e n t #9

© The sponsor believes A m endm ent #9 is a so lution in search of a p roblem  that
does n o t exist. The language proposed  for deletion at Section 09.25.475(a) w as very 
in tentionally  ad d ed  to this legislation last year (the old Senate Bill 199) th rough  an 
am endm ent adop ted  in committee. It is designed to address a scenario in  w hich an 
ow ner o r operator discloses a violation w hich leads to the agency discovering another 
violation of w hich  the ow ner or operator w as unaw are, and w hich w ould  no t have 
been discovered in the first place if the com pany had  n o t m ade the disclosure.

•  A  hypothetical exam ple, based off circum stances in  an actual disclosure from  the 
state of Texas: a com pany m anufacturing polyolephins conducts an aud it and finds 
that certain hazardous w astes w ere no t labeled properly . As a resu lt of this disclosure, 
state regulators also discover that hazardous w astes w ere no t stored  in the correct type 
of drum s. The business w as unaw are that their storage practices d id  no t conform  w ith 
regulations, b u t in the process of reporting the labeling problem , they are left open  to 
fines an d  penalties for the new ly discovered problem .

•  The concern that a com pany could be im m unized for violations "years after and 
well beyond  the scope of any disclosure" is no t persuasive. The section of the bill 
w hich g ran ts im m unity  begins w ith  the caveat, "Except as p rov ided  by this section..."
If we look at the "exceptions" to the im m unity , w e see tha t im m unity  is only available 
for vo lun tary  disclosures, and voluntary  disclosures are defined as those w hich  "arise" 
from an aud it and w hich w ere n o t independently  detected by an  agency. In  enforcing 
the provisions of this law, the D epartm ent of E nvironm ental C onservation  is really in  
the "catbird seat" insofar as the departm ent can determ ine w hether or no t the ow ner 
or o pera to r seeking im m unity  has m et the required  conditions. If the departm en t 
decides tha t the entity  seeking im m unity  is n o t eligible, then  they are no t eligible. The 
regulated entity 's only recourse at this juncture is an  expensive legal challenge w ith  
little chance of success.



A m e n d m e n t # (10?)

® Because of the broad variance in the size and com plexity of audit reports, it is 
not p ruden t to define a specific tim e lim it for w hen  noncom pliance should  be 
disclosed. A n aud it of a small tim ber operation in  southeast Alaska w ould  likely take 
only a few days for observations and  m onitoring, a few days to prepare the report, and 
a few days for the m anagem ent to review  the docum ent and prepare a disclosure. In 
this scenario, a 10-day Lm it is n o t unreasonable. O n the other hand , if British 
Petroleum  w ere to undertake an  au d it of its entire N orth  Slope operations, such a 
review w ould likely take m onths. In  fact, SB 41 provides that audits can take up to 90 
days to com plete and  even longer if special perm ission is received. An aud it report 
that takes tw o or three m onths to com plete is no t going to be a sm all affair — previous 
com m ittees have heard  testim ony that som e aud it reports are several thousand  pages 
long. An au d it report of this m agnitude is no t review ed or digested quickly. Larger 
com panies w ill rely on legal counsel to review  the aud it report and  prepare the actual 
disclosure of potential violations. This legal review  m ight occur sim ultaneously or 
after com pany m anagem ent has review ed the report. In any event, it can easily take 
longer than 10 days to com plete the process.

•  Leaving "prom ptly" undefined gives DEC the adm inistrative discretion to apply
this standard  differently, depending on the size of the facility and the scope of the audit 
report. A "one size fits all" approach is no t necessarily the best tool.

® Two corporate attorneys have told the sponsor that, absent a definition of 
prom ptly, the tendency of m ost businesses will be to in terpret the term  very 
conservatively, ra ther than  risk jeopardizing the im m unity benefit on a technicality.

© The sponsor recently obtained 4 sam ples of disclosures from  corporations in the
state of Texas; a review  of these docum ents indicate considerable variance in the 
disclosure tim e, probably due to the varying com plexity of the reports. The shortest 
time period for disclosure was tw o days; the longest w as 50 days.



A M E N D M E N T  f t  ] £

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

P a g e  1 2 ,  l i n e s  1 3 - 1 4 :

F o l l o w i n g :  " t h a t  c o n s i s t s  o f " :

D e l e t e :  " i n t e r v i e w s  w i t h  c u r r e n t  o r  f o r m e r  e m p l o y e e s ;

f i e l d  n o t e s  a n d  r e c o r d s  o f  o b s e r v a t i o n s  m a d e  

b y  t h e  a u d i t o r ; "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  c o n c e r n s  r a i s e d  o n

p a g e  7  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r  t h a t  t h e  s e l f - a u d i t  

p r i v i l e g e  c a n  b e  u s e d  t o  s h i e l d  e v i d e n c e  o f  v i o l a t i o n s ,  a s  w e l l  

a s  t h e  t h o u g h t  p r o c e s s e s  o f  t h e  a u d i t o r .



O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

A M E N D M E N T  7 1 ^

P a g e  4 ,  l i n e  1 1 :

F o l l o w i n g  " m a d e  u n d e r  A S  0 9 . 2 5 . 4 5 5 ( b ) "

I n s e r t :  " o r  A S  0 9 . 2 5 . 4 7 5  - -  0 9 . 2 5 . 4 8 0 "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  a  c o n c e r n  r a i s e d  o n

p a g e s  8 - 9  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r ,  r e g a r d i n g  u s e  

o f  p r i v i l e g e d  i n f o r m a t i o n  d u r i n g  f o l l o w u p  i n s p e c t i o n s .  I t  w o u l d  

c l a r i f y  t h a t  D E C  o r  a  m u n i c i p a l i t y  m a y  r e v i e w  a n d  u s e  i n f o r m a t i o n  
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1 Page 7, line ,3; following "court":
2 Insert ", hearing officer, or arbitrator"

,  1%
3 Page 7, following line 1,5:
4 Insert a new paragraph to read:
5 "(4) audit report contains evidence that is relevant to a claim by an employee
6 of the owner or operator that the employee’s compensation, the employee’s terms,
7 conditions, or privileges of employment, or decisions about the employee’s
8 opportunities for promotions, pay increases, or changes of duties were adversely
9 affected by the employee’s participation in the audit;"

10 Renumber the following paragraphs accordingly.

11 Page 7, following line 20:
12 Insert a new subsection to read:
13 "(b) An arbitrator may require u. losure of confidential self-evaluation and
14 analysis contained in an audit report in an employee grievance proceeding if the
15 arbitrator determines, after an in camera review consistent with the appropriate rules
16 of procedure, that the audit report contains evidence that is relevant to a claim by an
17 employee of the owner or operator that the employee’s compensation, the employee’s
18 terms, conditions, or privileges of employment, or decisions about the employee’s
19 opportunities for promotions, pay increases, or changes of duties were adversely
20 affected by the employee’s participation in the audit."

21 Reletter the following subsection accordingly.
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1 Page 7, line 22, following "(a)":
2 Insert "or (b)"

3 Page 7, following line 22:
4 Insert a new subsection to read:

5 "(d) In this section, "employee" includes a former employee."
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1 Page 7, line 3, following "court":
2 In se rt", hearing officer, or arbitrator"

,  1%
3 Page 7, following line 1£:
4 Insert a new paragraph to read:
5 "(4) audit report contains evidence that is relevant to a claim by an employee
6 of the owner or operator that the employee’s compensation, the employee’s terms,
7 conditions, or privileges of employment, or decisions about the employee’s
8 opportunities for promotions, pay increases, or changes of duties were adversely
9 affected by the employee’s participation in the audit;"

10 Renumber the following paragraphs accordingly.

11 Page /, following line 20:
12 Insert a new subsection to read:
13 "(b) An arbitrator may require disclosure of confidential self-evaluation and
14 analysis contained in an audit report in an employee grievance proceeding if the
15 arbitrator determines, after an in camera review consistent with the appropriate rules
16 of procedure, that the audit report contains evidence that is relevant to a claim by an
17 employee of the owner or operator that the employee’s compensation, the employee’s
18 terms, conditions, or privileges of employment, or decisions about the employee’s
19 opportunities for promotions, pay increases, or changes of duties were adversely
20 affected by the employee’s participation in the audit."

21 Reletter the following subsection accordingly.
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1 Page
2

3 Page
4
5

r, line 22, following "(a)":
Insert "or (b)"

, following line 22:
Insert a new' subsection to read:

"(d) In this sectior. "employee" includes a former employee."
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1 Page 7, line 22, following "(a)":
2 Insert "or (b)"

3 Page 7, following line 22:
4 Insert a new subsection to read:

5 "(d) In this section, "employee" includes a former employee."
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1 Page 4, line 4, following

2 Insert "The audit report must indicate in writing the date on which it was completed."

3 Page 7, line 14:

4  Delete "promptly"

5 Page 7, lines 14 - 15:

6 Delete "after discovery of the noncompliance"

7 Insert "within the time limits applicable under AS 09.25.475(d)"

8 Page S, line 3:

9 Delete "promptly after knowledge of the information disclosed is obtained by the

10 ow ner or operator"

11 Insert "within 10 days after the audit report containing the disclosed information was

12 com pleted"

13 Page 8, line 15:

14 Delete "promptly"

15 Insert "within 10 days after the audit report was completed."

16 Page 8, line 17:

17 Delete "promptly"

18 Insert "within 10 days after the audit report was completed."

19 Page 8, line 21, following "days":
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CS FOR SENATE BILL NO. 41(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

B Y  T H E  S E N A T E  F I N A N C E  C O M M I T T E E

Offered: 3/18/97

Referred: Rules

Sponsor(s): S E N A T O R S  L E M A N ,  Pearce, Taylor

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to environmental audits to determine compliance with certain

2 laws, permits, and regulations."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:
5 (1) as environmental regulations evolve, performance-based standards will

6 increasingly replace the traditional command-and-control approach of state regulatory

7 practices; this shift is expected to save money for both the state and regulated entities and to
8 lead to the integration of environmental protections and normal operating procedures for
9 regulated facilities and operations; in order to foster a partnership between the public and

10 private sectors and promote this integration, it is the intent of the legislature to establish under
11 this Act a responsible incentive program to encourage voluntary, critical self-evaluation and
12 analysis by regulated entities of their compliance with environmental requirements by
13 authorizing certain qualified privileges and immunities related to those self-evaluations;

t
14 (2) the public has a strong interest in encouraging routine self-review of
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environmental business practices and procedures; this encouragement can best be achieved bv 
preserving the free flow of infonnation; the free flow of the kind of information that is 
generated by self-audits would be curtailed if a privilege for the audits were not available; 
therefore, it is the intent cf the legislature to recognize an audit privilege under this Act to 
protect the confidentiality of communications related to voluntary internal environmental ! 
audits; however, the legislature does not intend that the parts of an audit report consisting of 
confidential self-evaluation and analysis that are privileged under this Act may be used to 
shield a person from liability under applicable laws and regulations by blocking access to j

I
relevant facts;

ti
(3) the public also has a strong interest in obtaining cost-effective correction 1 

of inadvertent environmental violations; this goal can best be achieved by offering qualified ! 
immunity from administrative and civil penalties to regulated persons who promptly report ‘ 
known violations of environmental regulations that are uncovered as part of an audit so that 
the violations can promptly be corrected and a compliance plan can be negotiated with the 
appropriate governmental regulatory agency;

(4) an effective enforcement program is also necessary to protect the public 
health and welfare and the environment; the legislature intends that the audit privilege and the 
immunities established in this Act should be applied in a manner that promotes compliance 
with environmental laws, whether through voluntary compliance or through enforcement 
efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:
Article 5. Privileges and Immunities

Related to Disclosure of Certain Self-Audits and Violations.
Sec. 09.25.450. Audit report privilege, (a) Except as provided in 

AS 09.25.460, an owner or operator who prepares an audit report or causes an audit 
report to be prepared has a privilege to refuse to disclose, and to prevent another 
person from disclosing, the parts of the report that consist of confidential self- 
evaluation and analysis of the owner’s or operator’s compliance with environmental 
laws. Except as provided in AS 09.25.455 - 09.25.480, the privileged information is 
not admissible as evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or
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(2) an administrative proceeding, except for workers’ compensation
proceedings.

(b) With respect to confidential self-evaluation and analysis in an 
environmental audit, in order to qualify for the privilege under this section and the | 
immunity under AS 09.25.475, at least 15 days before conducting the audit, the owner | 
or operator conducting the audit must give notice by electronic filing that complies ^
with an ordinance or regulation authorized under (j) of this section or by certified mail '

i
with return receipt requested to the commissioner’s office of the department of the fact 
that it is planning to commence the audit. The notice must specify the facility, ! 
operation, or property or portion of the facility, operation, or property to be audited, 
the date the audit will begin and end, and the general scope of the audit. The notice 
may provide notification of more than one scheduled environmental audit at a time. 
Once initiated, an audit shall be completed within a reasonable time, but no longer 
than 90 days, unless a longer period of time is agreed upon between the owner or 
operator and the department. The audit report must be completed in a timely manner.

(c) The following persons may claim the privilege available under (a) of this
section:

(1) the owner or operator who prepared the audit report or caused the 
audit report to be prepared;

(2) a person who conducted all or a portion of the audit but did not 
personally observe or participate in the relevant instances or events being reviewed for 
compliance;

(3) a person to whom confidential self-evaluation or analysis is 
disclosed under AS 09.25.455(b); or

(4) a custodian of the audit results.
(d) A person who conducts or participates in the preparation of an audit report 

and who actually observed or participated in conditions or events being reviewed for 
compliance may testify about those conditions or events but may not, in a proceeding 
covered by (a) of this section, be compelled to testify about or produce documents 
consisting of confidential self-evaluaticn and analysis.

(e) A person claiming the privilege described in this section has the burden of
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1 establishing the applicability of the privilege.

2 (f) To facilitate identification, each document in an audit report that contains
3 confidential self-evaluation or analysis shall be labeled "AUDIT REPORT:
4 PRIVILEGED DOCUMENT."

5 (g) A government agency or its employees or agents may not, as a condition
6 of a permit, license, or approval issued under an environmental law, require an owner
7 j or operator to waive the privilege available under this section.
8 (h) Except when the privilege is waived under AS 09.25.455(a) or disclosure
9 is made under AS 09.25.455(b), neither an agency nor its employees or agents may

10 review or otherwise use the part of an audit report consisting of confidential self-
11 evaluation or analysis during an inspection of a regulated facility, operation, or
12 property or an activity of a regulated facility, operation, or property.

i!
13 (i) This section may not be construed to

|l

14 (1) prevent a regulatory agency from issuing an emergency order,
15 seeking injunctive relief, independently obtaining relevant facts, conducting necessary

•i
16 inspections, or taking other appropriate action regarding implementation and
17 enforcement of an applicable environmental law, except as otherwise provided in
18 j AS 09.25.475; or
19 (2) authorize a privilege for uninterrupted or continuous environmental
20 audits.

i|
21 (j) A state agency or municipality may, by regulation or ordinance,

I;
22 i respectively, allow the notice required under (b) of this section to be filed by facsimile

|i
23 ;j or other electronic means if the means ensures adequate proof of
24 , (1) submittal of the notice by the owner or operator; and

i!
25 1 (2) receipt by the agency or municipality.

ii
26 i Sec. 09.25.455. Waiver and disclosure, (a) The privilege in AS 09.25.450

!|
27 i does not apply to the extent the privilege is expressly waived in writing by the owner
28 or operator who prepared the audit report or caused the report to be prepared.
29 (b) Disclosure of the part of an audit report or information consisting of
30 confidential self-evaluation or analysis does not waive the privilege established by
31 AS 09.25.450 if the disclosure is made
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(1) to address or correct a matter raised by the environmental audit and
is made to

.
(A) a person employed by the owner or operator, including 

temporary and contract employees;

(B) the owner’s or operator’s lawyer or the lawyer’s !
representative;

t
(C) an officer or direc'or of the regulated facility, operation, o r 1

property;

(D) a partner of the owner or operator;

(E) an independent contractor retained by the owner or operator; ^
or

(F) the principal of the independent contractor who conducted 
an audit on the principal’s behalf;

(2) under the terms of a confidentiality agreement between the owner 
or operator who prepared the audit report or caused the audit report to be prepared and

(A) a partner or potential partner of the owner or operator of the 
facility, operation, or property;

(B) a transferee or potential transferee of an interest in the 
facility, operation, or property;

(C) a lender or potential lender for the facility, operation, or
property;

(D) a person engaged in the business of insuring, underwriting, 
or indemnifying the facility, operation, or property; or

(E) a person who, along with the person who prepared the audit 
report or caused the audit report to be prepared, also is an owner or operator 
of part or all of the facility, operation, or property; or

(3) under a written claim of confidentiality to a government official or 
agency by the owner or operator who prepared the audit report or who caused the audit 
report to be prepared.

(c) Documents consisting of confidential self-evaluation and analysis that are 
disclosed under (b)(3) of this section are required to be kept confidential and are not
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