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JOINT SPONSOR STATEM ENT  
FOR

HJR 44: A RESOLUTION PROPOSING AM ENDM ENTS TO THE CONSTITUTION  
OF THE STATE OF ALASKA RELATING TO REAPPORTIONMENT AND  
REDISTRICTING OF THE LEGISLATURE; AND PROVIDING FOR AN EFFECTIVE 
DATE.

The reapportionment and redistricting provisions o f the Alaska Constitution have been 
outdated for more than 25 years. U.S. Supreme Court decisions have struck down state 
law provisions excluding military personnel from reapportionment population bases, and 
have extended the one-man one-vote requirement o f the equal protection clause to senate 
districts as well as to house districts. The Alaska Supreme Court has been inviting the 
legislature to amend the constitution since at least 1972 in these areas.

Alaska is only one o f two states in the Union which places the reapportionment power in 
the office o f the Governor. This has produced reapportionment plans which have been 
subject to criticism o f being borne in the crucible o f politics, rather than creating a 
reapportionment plan based on bipartisan fairness and objectivity. The existing system of 
constitutional provisions has spawned litigation after every decennial census since 
statehood, the most recent o f  which was exceptionally contentious.

This proposal creates a five-member reapportionment board. Four members are 
individually appointed by the Speaker o f the House, House Minority Leader, Senate 
President and Senate Minority Leader respectively. The fifth member, who will chair the 
board, is selected by the first four appointees. While no reapportionment mechanism can be 
com pletely free o f political influences, the one proposed in this legislation is intended to 
produce balanced, professionally drawn apportionment plans. Many other states have 
adopted this approach.

Probably due in part to the inherent political bias o f the existing mechanism, the Alaska 
Supreme Court has had to take an increasingly activist approach in deciding 
reapportionment disputes. The most recent case caused two of the Justices to dissent 
regarding what they perceived to be an “abuse o f power” by the majority o f  the court. The 
court majority sent the final reapportionment task to a superior court rather than remand the 
case to the reapportionment board. The proposed mechanism should remove much o f the 
necessity for the court to consider this kind of remedy.

There are other less significant changes proposed, such as clarifying that representatives 
and senators shall be elected from single-member districts. A more detailed analysis o f 
other sections o f HJR 44 appears in the sectional analysis, which is incorporated by 
reference.

Representative Brian Porter
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CS FO R HOUSE JO IN T  RESOLUTION NO. 36( )

IN THE LEGISLATURE OF THE STATE OF ALASK A  

TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GREEN, Martin, Mulder

A RESOLUTION

P roposing am endm ents to the Constitution of the S tate of A laska relating  to 

red istric ting  of the legislature, and repealing as obsolete language in the article 

se tting  out the apportionm ent schedule used to elect the m em bers o f the first 

state  legislature.

E IT  RESOLVED BY TH E LEGISLA TU RE OF TH E STATE O F ALASKA:

* Section 1. Article VI, sec. 1, Constitution o f the State o f Alaska, is amended to read: 

Section 1. Election D istricts. Members o f the house o f representatives shall

be elected by the qualified voters o f  the respective election districts. T he boundaries 

o f the election districts shall be set un der this article a fte r each decennial census 

of the United States [UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND  

THE NUM BER OF REPRESENTATIVES TO BE ELECTED FROM  EACH  

DISTRICT SHALL BE AS SET FORTH IN SECTION 1 OF ARTICLE XIV].

* Sec. 2. Article VI, sec. 2, Constitution o f the State o f Alaska, is amended to read: 

Section 2. Senate D istricts. Members o f the senate shall be elected  by the

qualified voters o f  the respective senate districts. The boundaries o f th e  senate 

districts shall be set u n d e r this article  after each decennial census o f th e  United
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States [SENATE DISTRICTS SHALL BE AS SET FORTH IN SECTION 2 OF 

ARTICLE XIV, SUBJECT TO CHANGES AUTHORIZED IN THIS ARTICLE].

* Sec. 3. Article VI, sec. 3, Constitution o f the State o f Alaska, is amended to read:

Section 3. R edistricting [REA PPORTIO NM EN T] of House and  Senate. 

The governor shall red istric t [REAPPORTION] the house o f representatives and the 

senate imm ediately follow ing the official reporting o f each decennial census o f the 

United States. R edistricting [REAPPORTIONMENT] shall be based upon 

[CIVILIAN] population within each election and  senate district as reported by the 

census.

* Sec. 4. Article VI, sec. 4, Constitution o f the State o f Alaska, is amended to read:

Section 4. S ingle-m em ber districts [M ETHOD]. The governor shall
t / i \

establish single-m em ber election districts, and  shall establish senate districts 

composed of two contiguous election districts, with each senate district to elect one 

senato r. [REAPPORTIONM ENT SHALL BE BY THE M ETHOD OF EQUAL  

PROPORTIONS, EXCEPT THAT EACH ELECTION DISTRICT H AVING  THE 

MAJOR FRACTION OF THE QUOTIENT OBTAINED BY DIVIDING TOTAL 

CIVILIAN POPULATION BY  FORTY SHALL HAVE ONE REPRESENTATIVE.]

* Sec. 5. Article VI, sec. 6, Constitution o f the State o f Alaska, is amended to read:

Section 6. D istrict B oundaries [RED ISTRICTIN G ]. Election districts 

[THE GOVERNOR M A Y  FURTHER REDISTRICT BY CHANGING THE SIZE 

A N D  AREA OF ELECTION DISTRICTS, SUBJECT TO THE LIMITATIONS OF 

THIS ARTICLE. EACH NEW  DISTRICT SO CREATED] shall be formed of 

contiguous and com pact territory containing as nearly as practicable a relatively 

integrated socio-econom ic area. [EACH SHALL CONTAIN A POPULATION AT  

LEAST EQ UAL TO THE QUOTIENT OBTAINED BY DIVIDING THE TOTAL 

CIVILIAN POPULATION BY FORTY.] Consideration may be given to local 

government boundaries. Drainage and other geographic features shall be used in 

describing boundaries wherever possible.

* Sec. 6 . Article VI, sec. 8, Constitution o f the State o f Alaska, is amended to read:

Section 8. R edistricting  [REA PPORTIO NM EN T] B oard. The governor 

shall appoint a [REAPPORTIONM ENT] board to act in an advisory capacity to the
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governor [HIM]. It shall consist of five members, none of whom may be public 
employees or officials. At least one board member [EACH] shall be appointed from 
each judicial district established bv law under Section 1 of Article IV [THE 
SOUTHEASTERN, SOUTHCENTRAL, CENTRAL, AND NORTHWESTERN 
SENATE DISTRICTS]. Appointments shall be made without regard to political 
affiliation. Board members shall be compensated.

* Sec. 7. Article VI, sec. 10, Constitution of the State of Alaska, is amended to read:
Section 10. Redistrictling [REAPPORTIONMENT] Plan and Proclamation. 

Within ninety days following the official reporting of each decennial census, the board 
shall submit to the governor a plan for [REAPPORTIONMENT AND] redistricting as 
provided in this article. Within ninety days after receipt of the plan, the governor shall 
issue a proclamation of [REAPPORTIONMENT AND] redistricting. An 
accompanying statement shall explain any change from the plan of the board. The 
[REAPPORTIONMENT AND] redistricting shall be effective for the election of 
members of the legislature until after the official reporting of the next decennial 
census.

* Sec. 8. Article VI, sec. 11, Constitution of the State of Alaska is amended to read:
Section 11. Enforcement. Any qualified voter may apply to the superior 

court to compel the governor, by mandamus or otherwise, to perform the [HIS 
REAPPORTIONMENT] duties assigned to the governor under this article or to 
correct any error in redistricting [OR REAPPORTIONMENT]. Application to compel 
the governor to perform the [HIS REAPPORTIONMENT] duties assigned to the 
governor under this article must be filed within thirty days of the expiration of either 
of the two ninety-day periods specified in this article. Application to compel 
correction of any error in redistricting [OR REAPPORTIONMENT] must be filed 
within thirty days following the proclamation. Original jurisdiction in these matters 
is hereby vested in the superior court. On appeal, the cause shall be reviewed by the 
supreme court upon the law and the facts.

* Sec. 9. Article VI, secs. 5 and 7, and Article XIV, Constitution of the State of Alaska, 
ire repealed.

* Sec. 10. The amendments proposed by this resolution shall be placed before the voters
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of the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the 
State of Alaska, and the election laws of the state.
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C S H J R  36( ) -4-



Legislative Research Report 98.027
January 27,1998

Nonresident Military Personnel and 
Reapportionment in California, Georgia, and 
North Carolina

Legislative Research Services 
Division of Legal and Research Services 
Legislative Affairs Agency 
.Alaska State Legislature

Prepared for Representative Brian Porter 
Prepared by Paul Brandt, Legislative Analyst

Legislative Research Services 
130 Seward Street, Room 218 

Juneau, AK 99801 
907-465-3991 

907-463-3351 (fax) 
www.legis.state.ak.us/iegres/Iegres.htm

http://www.legis.state.ak.us/iegres/Iegres.htm


You asked if laws in California, Georgia, or North Carolina exclude nonresident military 
personnel from population estimates when reapportioning election districts. In order to 
determine this, we reviewed pertinent sections of each state's constitution and statutes and 
contacted elections officials from each state.

Neither California, Georgia, nor North Carolina exclude nonresident military personnel when 
reapportioning election districts. According to Ed Arnold with the California Division of Elections, 
population estimates for reapportionment in California are taken strictly from the decennial U.S. 
Census and are not modified in any way. Mr. Arnold indicated that in addition to including 
nonresident military personnel, other groups that may be excluded in other states, such as 
felons, nonresident aliens, and refugees, are counted in California.

We found a similar situation in Georgia and North Carolina. According to Linda Maggers with 
the Georgia Division of Elections, population estimates from the U.S. Census Bureau are not 
modified to exclude nonresident personnel. She indicated that excluding these individuals 
would be difficult because of fluctuating populations of military personnel and the unavailability 
of records identifying the residency of these individuals.

Michelle Wyatt, Voter Registration Director for the North Carolina State Board of Elections, 
reported that nonresident military personnel are not excluded from population estimates when 
reapportioning election districts in North Carolina. She indicated that the legislature's research 
division reviewed the U.S. Census Bureau population estimates prior to the most recent 
reapportionment. According to Bill Gelkenson with the North Carolina Legislative Research 
Division, his division reviewed data on the percentage of registered voters in each election 
district. He indicated that although those districts with large military installations had 
significantly iower percentages of registered voters, the legislature did not attempt to exclude 
nonresident military personnel when reapportioning election districts.

Legislative . search Report 98027 • Page 1
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Representative
John J. Cowdery

Honorable Joe Green, Chairman 
House Judiciary Committee 
118 State Capitol Building 
Juneau, Alaska 99801

Session:
Suite 416. State Capitol Bldg 
Juneau, AK 99801

Phone: 907-465-3879 
Fax 007-465-2069
Toll Free: 1-888-269-3879

Dear Mr. Chairman and Members of the House Judiciary Committee:

I w ould appreciate your vote to move and pass HJR 47 from committee. The 
issues involved in this Resolution are apparent to all. In fact, if you will 
review my testimony, attached, you will see that I anticipated the primary 
arguments against the bill and effectively answered them.

All testimony from the public was in favor of HJR 47, except for two 
organized lawyer/judge groups and former Senator Vic Fischer who was 
voted out of office in favor of a more conservative senator. Those who 
spoke or left written statements supporting HJR 47 include former 
Lieutenant Governor and Constitutional Convention Delegate, Jack Coghill, 
form er Anchorage Mayor Tom Fink, Attorneys Ken Jacobus, Rob Reiman 
and Wayne Anthony Ross, Mr. Jerald Des Jarlais. Ms. Sue Fischetti, Mr. 
Ross Dunfee and many others who came to the LIO's but departed before 
we could get to them.

HJR 47 is so popular with the public that I can fill many hours of hearings 
with favorable testimony. Bui it would be redundant because the issues are 
few and fundamental. I would like to recap them for your consideration.

First, I need to address the extraordinary testimony of Chief JusticeWarren 
M atthews. Chief Justice M atthews’ personal participation was intended to



convey the considerable influence of his high office against HJR 47. He 
wanted to make a statement and he did it twice. He made his statement at the 
committee hearing and again in the Joint Session on the State o f the 
Judiciary. His testimony lacked in both form and substance. I will elaborate.

As to form, Chief Justice Matthews had the opportunity to apprise him self in 
advance of the contents of the legislation, the sponsor statement and the 
supporting testimony which preceded his. Yet, he chose to not engage the 
arguments presented. Instead he offered parallel arguments that did not 
intersect with information already on the record.

As legislators, we publish our sponsor statements. We lay bare our 
reasoning and motivation in public testimony. W e endure the slings and 
arrows of debate, sometimes contentious debate, to arrive at the truth and 
value o f the premises contained in our legislation. We do this as a necessary 
part o f the democratic process. We are not especially trained in the fine 
points o f rhetoric and debate. But we are driven by our public responsibility 
to test ourselves, our thoughts and our principles in a crucible of diverse and 
public argument.

The judiciary, unlike the legislature, is especially trained in the art of 
rhetoric, argumentation and debate. There are few who can hold their own 
against the Judiciary’s superior education, training and acumen. And, one 
must suppose, too, that members of the Supreme Court are the supreme 
representatives of their craft. Having regard for the safety of my own ego, I 
do not relish being pitted against someone who is so much better trained 
than I. Yet, legislative accountability demands that I answer all arguments 
on the issues that I adopt. The Chief Justice is not so obligated. He is free to 
pick and choose which issues to engage, which to ignore, which venues to 
participate in and which ones to ignore; all in all a royalist approach to 
public responsibility.

C hief Justice Matthews advanced no argument that was not, or could not be. 
advanced by other officials of the Bar Association, Judicial Council, his 
lobbyist or administrative staff. Why, then, was it necessary for him to take 
the extraordinary step to personally testify against HJR 47? If he brought no 
unique information to the debate, then his only purpose could have been to 
see what legislative mettle might wither under the influence of his high

Rep. Joe Green, Chairman
House Judiciary Committee
Page 2



office. It was a political stroke through and through! For all his argument 
against politicizing the process, it seems he is quite willing to be political on 
his own terms.

Further, as to error of form, whenever a member o f the Judiciary pre-judges 
a legislative issue, the integrity o f the judicial forum is compromised if  the 
issue is thereafter litigated. It is simply bad judgement for the judiciary to 
directly advocate in the legislative process The Judicial Council’s Executive 
D irector testified. The Chief Justice is Chairman of the Judicial Council. 
There is a variety of ways for the Judiciary to get their arguments on record 
without compromising the public process they administer.

As to substance, Chief Justice Matthews presented three lines of argument 
against HJR 47. First, he contends that legislative confirmation of judges 
will politicize the selection process. As evidence, he offered the parallel of 
the federal system ’s judicial appointments. He says whenever the President 
and the U.S. Senate are controlled by different political parties there is 
always a controversial vote that goes down party lines. He pointed to the 
Clem ent Haynesworth, Robert Bork and Clarence Thomas nominations as 
examples. He says a judge who is championed by one political party and 
opposed by the other could be suspected of being partisan in cases with 
political issues at stake.

Two key flaws exist in his “politicization” argument. First, he assumes 
politics is necessarily bad. Second, he totally mischaracterizes the federal 
judicial confirmation system.

This argument, that legislative confirmation equates to politicization of the 
judicial selection process, is true. Black's Law Dictionary helps us define 
our terms:

“Political. Pertaining or relating to the policy or the 
administration of government, state or national. Pertaining to, 
or incidental to, the exercise of the functions vested in those 
charged with the conduct of government; relating to the 
management of affairs of state, as political theories; of or 
pertaining to exercise of rights and privileges or the influence 
by which individuals of a state seek to determine or control its

Rep. Joe Green, Chairman
House Judiciary Committee
Page 3



public policy; having to do with organization or action of 
individuals, parties, or interests that seek to control appointment 
or action of those who manage affairs of a state.”

“Politics: The science of government; the art or practice of 
administering public affairs.”

If “politicization” means exposing judicial candidates to the rough and 
tumble that sometimes results from a public process, then it is o f course true. 
It is true and it is GOOD!

There is nothing inherently evil or untoward in politics. Politics, like justice, 
is as good as the people who administer it. Politics is simply a shorthand 
word for going about the public business. Surely, it is easier to be aloof from 
the public, as is the judiciary. They are the closest thing to royalty we have 
in our society.

However, the Chief Justice must have a different meaning in mind for the 
word ‘politics’. His meaning has a degrading meaning, suggesting 
som ething sinister about the political process. Any suggestion that public 
involvement inherent in the legislative process is somehow' debasing, is too 
royalist a view for our democratic society. It is further testimony that the 
Judiciary is out of touch with the people of Alaska. Public confirmation 
hearings would be an in-touch experience for judicial nominees.

Apparently, CJM only recognizes ‘politics’ as occurring in the legislative 
branch. He admits to no political considerations being played out in the 
executive branch during the appointment process. Does not the White House 
look for judicial candidates who are philosophically compatible and 
supportive of its major precepts? Aren't there special interest groups, 
politicians and people o f influence who advocate to the White House for or 
against certain candidates? The point here is that politics does indeed play a 
prominent role in the executive branch’s appointment process, and it largely 
excludes the public. Public involvement doesn't occur until an appointment 
becomes a nomination and is sent to the legislative branch, i.e., the U.S. 
Senate. Public involvement is the key difference between the executive and 
legislative branch’s appointment processes. This is the step missing in 
A laska’s current system that HJR 47 will remedy.

Rep. Joe Green, Chairman
House Judiciary Committee
Page 4



The Judiciary and the Alaska Bar Association have their own, rich history in 
jud iciary  politics. A former C hief Justice tied up Bar Association funds. In 
retribution, the Bar Association actively worked to defeat the 1964 Supreme 
Court Justice Arend, who was up for retention election. (See Bar Rag..date)

C hief Justice Matthews advanced the Haynesworth, Bork and Thomas 
appointm ents as examples o f politicization of the federal process that we 
should avoid at the state level. He selected these three appointments from a 
span o f about 25 years. In fact, they are not representative of the federal 
appointm ent process. During the past 25 years, they are the nominations 
w hich commanded the most news coverage. After Clarence Thom as’s 
appointment, another Justice was appointed to the U.S. Supreme Court.
M ost people can’t remember his name because no controversy attended his 
confirmation. Haynesworth, Bork and Thomas are not typical o f the federal 
process. There are about 800 federal judgeships. About 68, on average, are 
politically confirmed each year, routinely and without fanfare

Contrary to Chief Justice M atthews’ argument about ‘politicization,’ politics 
sm ooths out the confirmation process. By no written rule, but only as a 
m atter of political expediency, the Senate and the White House have an 
informal arrangement whereby the senior U.S. Senator from each state 
concurs in the federal judicial nominees from their respective states. This 
process is a political compromise that results in the overwhelming 
preponderance of federal nominees to be confirmed without controversy. 
Politics, it is shown, facilitates the appointment process.

Further analogizing the federal system with HJR 47, CJM said that when 
the executive and legislative branches are controlled by different parties, the 
vote always tends to go down party lines. Again, the votes on Haynesworth, 
Bork and Thomas are simply not indicative of the pattern of congressional 
approval. In fact, party line votes are rare in the appointment process, both at 
the federal and state level. One need only review the President’s and the 
G overnor’s cabinet and other political appointments submitted for legislative 
confirmation. The overwhelming preponderance of the their appointees are 
confirmed without regard to party considerations. Legislative confirmation is 
not the bugaboo that CJM claims it is.

Rep. Joe Green. Chairman
House Judiciary Committee
Page 5



In answer to a query from a member of the committee, CJM said,

“/  don 't accept the premise that there is partisanship inherent in the 
appointment o f  Alaskan judges. ”

He o f f e r e d  that his own appointment by Governor Hammond was an 
example of a cross-party, therefore non-partisan, appointment. The Chief 
Justice presumes that party affiliation is the only basis for partisanship. In 
fact, we know a variety o f bases for partisanship including conservative vs. 
liberal, urban vs. rural, development vs. no-growth, pro-governor vs. anti- 
governor, etc. CJM ’s appointment by Governor Hammond would have been 
much less likely if his client list included aggressive development interests 
instead of the Sierra Club. His main benefactor for the appointment was the 
G overnor’s Administrative Assistant who also was his former law partner. 
Some would say he had ‘political’ connections. CJM would have us believe 
that politics is something that happens in the legislature’s bacx yard, never in 
the governor’s or the judiciary’s.

If appearance o f partisanship is an issue that truly concerns CJM then 
perhaps he should resign and revisit the appointment process without 
political support. As one member of the Judiciary Committee said, “politics 
is inherent in the process.” To deny this fact is extremely naive. To contend 
that it is base, is an insult to the body-politic in general and to the legislature 
in particular.

As for his concern that a judge could appear to be obligated to the legislative 
party that champions his confirmation, why is it not a concern to him that a 
judge could appear to be obligated to a governor who appoints him. 
Uncontested partisanship should not be confused with non-politicization.

The second line of argument employed by CJM against HJR 47, was that it 
could result in confirmation delays and bottleneck the courts’ work flow. He 
noted that he was appointed in the month of May. If he could not take office 
until after legislative confirmation seven months later, it would prolong the 
vacancy and impede the court’s productivity.

This argument is somewhat disingenuous because it ignores the adaptability 
o f people and organizations. With legislative confirmation in place, most

Rep. Joe Green, Chairman
House Judiciary Committee
Page 6



resignations and retirements will simply schedule themselves around the 
legislative calendar. As a matter of administrative efficiency the Court 
System could require a one-year notice for judgeships that require 
confirmation. It can be argued that unforeseen vacancies due to accidents or 
death could still present a problem. The record shows that these occurrences 
are rare. And, inasmuch as the Judicial Council’s process takes from three to 
six months, the risk of being out o f sync with the legislature is statistically 
insignificant.

Also, although CJM expressed reluctance to use temporary fill-in 
appointments for the high court, the Constitution gives him the authority to 
do so. Alaska has a repository o f retired judges who can perform this 
temporary function. The Chief Justice need only exercise the power given to 
him  in the law.

Finally, Chief Justice Matthews third argument against HJR 47 was that it 
would “degrade” the “merit system” now in place. Nothing could be further 
from the truth. HJR 47 maintains the current system in total. The Judicial 
Council and the Bar Association will still go through the same polling and 
grading processes. They will still interact with the governor in the same way 
they do now. When all their work is done, and after the governor makes his 
decision. HJR 47 simply gives the legislature and public a role to play in the 
appointment process.

However, CJM warned that if the legislature rejected the top two nominees, 
working down the list to other candidates would result in inferior quality of 
judges. One can only note that this argument is built on an inflated opinion 
of the precision and objectivity o f the selection process. In all probability, a 
different set of raters would yield a different set of results. Many attorneys 
refrain from submitting their applications for judgeships because they 
believe the selection panel as biased against them.

Tn summary, HJR 47 retains the existing merit selection system. It adds 
public participation via the legislative forum. It requires legislative approval 
o f attorney members of the Judicial Council and judges for the Court of 
Appeals and the Supreme Court. Confirmation will result in appointees who 
are acceptable to a broader segment o f the public than only the narrow 
constituency of the appointing authority. In effect, legislative confirmation

Rep. Joe Green, Chairman
House Judiciary Committee
Page 7



adds a “whole man” review of the nominee’s suitability for appointment. 
This is a proposition that we can ret ommend to the General Election ballot 
for final determination by the voters of Alaska.

Yours truly,

Rep. Joe Green. Chairman
House Judiciary Committee
Page 8

John J. Cowdery 
Representative
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TESTIM ONY BY REPRESENTATIVE JOHN J. CO W D ERY  
BEFORE 

HOUSE JUDICIARY COMMITTEE, FEB. 19, 1998 
HJR 47 

Relating to Legislative Confirmation of Appointees to the 
Supreme Court, Court of Appeals and the Judicial Council

HJR 47 provides for the legislative confirmation of judges appointed 

to Alaska’s Supreme Court and the Court of Appeals. It also 

provides for legislative confirmation of all members of the Judicial 

Council.

HJR^is crafted to apply to appointments to both the Supreme Court 

and the Court of Appeals. It does so by adding constitutional 

language referencing courts of record with appellate jurisdiction 

that are established by the legislature, and, requiring all such 

appointments to be presented for legislative confirmation.

An additional feature of the HJR 47 is that it also requires 

confirmation of all members of the Judicial Council. This council is 

also created in the constitution at Article 4, Section 8. It provides 

that three public members appointed by the governor shall be 

confirmed by the legislature. However, it also provides that three 

attorney members appointed by the Alaska Bar Association do not 

have to be confirmed. HJR 47 requires all members of the Council 

to be confirmed by the legislature.



The motivation for the constitutional amendment is to include the 

public in the process of appointing judges. The public has less input 

into the judicial branch of government than in either the executive 

or legislative branches. These other branches have elections and 

compulsory public input in their decision-making processes. Even 

the governor’s cabinet appointees are subject to legislative 

confirmation. By providing for legislative confirmation of judges, 

the public will be able to participate in confirmation hearings. 

Judicial candidates will be able to present their philosophical 

approach to jurisprudence. The public will have a voice in their 

selection.

There are two popular arguments against legislative confirmation of 

judges. First, the argument that legislative confirmation politicizes 

the process of selecting judges is true, and it is a positive strength of

a m  47.

• The legislature is a partisan political body. Republican or 

Democrat labels are only short-hand for political values that 

voters identify with. Legislative screening is a screen of values.

The public expects the governor, legislators, and all public 

officers including judges, to have a value system supportive of 

their own. If politics is the process by which potential judges 

values are revealed to the public, then politics is a good thing.
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• But, there is politics in the present process too. The politics of the 

Alaska Bar Association is legendarilv robust. Any large 

organization has politics in the election of its officers, the selection 

of its programs, the expenditure of its money, the causes it 

supports and opposes. Indeed, the Bar Association has an election 

ballot process. Elections are the epitome of politics. Additionally, 

the Bar Association's ballots are secret. Are Bar elections and 

politics somehow sacrosanct while legislative elections and politics 

are presumed inferior in some way?

The only difference is that the Legislature admits to its politics.

Its politics are a public affair. The Bar Association claims it is 

not political: it’s non-politics are a closed affair.

HJR 47 will allow the Bar Association and the Judicial Council to 

continue their current role in judicial selection. We are only 

adding a public element to the process.

The second popular argument that the Bar Association is better 

qualified to evaluate judical nominees than are lay people or the 

legislature.
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• The argument that the Bar Association is best qualified to 

determine the qualifications of judges is false.

• The Bar Association may be in the best position to determine the 

“lawyering” capability of another lawyer. However, the public 

has a higher standard forjudges than just lawyering ability. Call 

it the Whole Man Measure (man in the inclusive sense of 

humankind.)

• We want to know' the moral fiber of judicial nominees. We don't 

attempt to prescribe it. We just w ant to know w hat he/she 

believes in. For example, does he believe in economic principles 

that support private property rights, gun control, publicly funded 

abortions?

• Would he be soft on repeat offenders or would he a ‘hanging 

judge? Does he believe that judges should strictly interpret laws 

based on legislative intent, or that they should apply law the way 

they would prefer. There is more to selecting a judge than just 

his or her lawyering ability. The Bar Association is rightfully 

concerned about lawyering ability. A judge needs that. But the 

public needs the Whole Man .Measure and only the Legislature 

can trv to illumine that.i*



ARTICLE 04 
THE JUDICIARY

The judicial power of the State is vested in a supreme court, a superior court, and the courts 
established by the legislature. The jurisdiction of courts shall be prescribed by law. The courts 
shall constitute a unified judicial system for operation and administration. Judicial districts shall 
be established by iaw.

Section 4.2 - SUPREME COURT.

(a) The supreme court shall be the highest court of the State, with final appellate jurisdiction. It 
shall consist of three justices, one of whom is chief justice. The number of justices may be 
increased by law upon the request of the supreme court.
(b) The chief justice shall be selected from among the justices of the supreme court by a majority 

vote of the justices. His term of office as chief justice is three years. A justice may serve more 
than one term as chief justice but he may not serve consecutive terms in that office.

Section 4.3 - SUPERIOR COURT.

The superior court shall be the trial court of general jurisdiction and shall consist of five judges. 
The number of judges may be changed by law.

Section 4.4 - QUALIFICATIONS OF JUSTICES AND JUDGES.

Supreme court justices and superior court judges shall be citizens of the United States and of the 
State, licensed to practice law in the State, and possessing any additional qualifications 
prescribed by law. Judges of other courts shall be selected in a manner, for terms, and with 
qualifications prescribed by law.

Section 4.5 - NOMINATION AND APPOINTMENT.

The governor shall Fill any vacancy in an office of supreme court justice or superior court judge 
by appointing one of two or more persons nominated by the judicial council.

Section 4.6 - APPROVAL OR REJECTION.

Each supreme court justice and superior court judge shall, in the manner provided by law, be 
subject to approval or rejection on a nonpartisan ballot at the first general election held more than 
three years after his appointment. Thereafter, each supreme court justice shall be subject to 
approval or rejection in a like manner every tenth year, and each superior court judge, every sixth 
year.

Section 4.1 - JUDICIAL POWER AND JURISDICTION.

Section 4.7 - VACANCY.



The office of any supreme court justice or superior court judge becomes vacant ninety days after 
the election at which he is rejected by a majority of those voting on the question, or for which he 
fails to file his declaration of candidacy to succeed himself.

Section 4.8 - JUDICIAL COUNCIL.

The judicial council shall consist of seven members. Three attorney members shall be appointed 
for six-year terms by the governing body of the organized state bar. Three non-attorney members 
shall be appointed for six-year terms by the governor subject to confirmation by a majority of the 
members of the legislature in joint session. Vacancies shall be filled for the unexpired term in 
like manner. Appointments shall be made with due consideration to area representation and 
without regard to political affiliation. The chief justice of the supreme court shall be ex-officio 
the seventh member and chairman of the judicial council. No member of the judicial council, 
except the chief justice, may hold any other office or position of profit under the United States or 
the State. The judicial council shall act by concurrence of four or more members and according 
to rules which it adopts.

Section 4.9 - ADDITIONAL DUTIES.

The judicial council shall conduct studies for improvement of the administration of justice, and 
make reports and recommendations to the supreme court and to the legislature at intervals of not 
more than two years. The judicial council shall perform other duties assigned by law.

Section 4.10 - COMMISSION ON JUDICIAL CONDUCT.

The Commission on Judicial Conduct shall consist of nine i 'bers, as follows: three persons 
who are justices or judges of state courts, elected by the justu .nd judges of state courts; three 
members who have practiced law in this state for ten years, appointed by the governor from 
nominations made by the governing body of the organized bar and subject to confirmation by a 
majority of the members of the legislature in joint session: and three persons who are not judges, 
retired judges, or members of the state bar, appointed by the governor and subject to 
confirmation by a majority of the members of the legislature in joint session. In addition to being 
subject to impeachment under Section 12 of this article, a justice or judge may be disqualified 
from acting as such and may be suspended, removed from office, retired, or censured by the 
supreme court upon the recommendation of the commission. The powers and duties of the 
commission and the bases for judicial disqualification shall be established by law.

Section 4.11- RETIREMENT.

Justices and judges shall be retired at the age of seventy except as provided in this article. The 
basis and amount of retirement pay shall be prescribed by law. Retired judges shall render no 
further service on the bench except for special assignments as provided by court rule.

Section 4.12 - IMPEACHMENT.

Impeachment of any justice or judge for malfeasance or misfeasance in the performance of his 
official duties shall be according to procedure prescribed for civil officers.



Section 4.13 - COMPENSATION.

Justices, judges, and members of the judicial council and the Commission on Judicial 
Qualifications shall receive compensation as prescribed by law. Compensation of justices and 
judges shall not be diminished during their terms of office, unless by general law applying to all 
salaried officers of the State.

Section 4.14 - RESTRICTIONS.

Supreme court justices and superior court judges while holding office may not practice law, hold 
office in a political party, or hold any other office or position of profit under the United Stales, 
the State, or its political subdivisions. Any supreme court justice or superior court judge filing for 
another elective public office forfeits his judicial position.

Section 4.15 - RULE-MAKING POWER.

The supreme court shall make and promulgate rules governing the administration of all courts. It 
shall make and promulgate rules governing practice and procedure in civil and criminal cases in 
all courts. These rules may be changed by the legislature by two-thirds vote of the members 
elected to each house.

Section 4.16 - COURT ADMINISTRATION.

The chief justice of the supreme court shall be the administrative head of all courts. He may 
assign judges from one court or division thereof to another for temporary service. The chief 
justice shall, with the approval of the supreme court, appoint an administrative director to serve 
at the pleasure of the supreme court and to supervise the administrative operations of the judicial 
system.
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reorua iy  i?, i??a

Representative John Cowdery 
State Capitoi, Suite 4Io 
Juneau, AK 99801

Dear Representative Cowdery:

I want to offer my support for HJR47 regarding legislative confirmation of judges. I feel 
jr ;s very critical that the people of Alaska have a voice in this confirmation process in 
order to avoid a star tribunal atmosphere. Administrative law is one of the greatest 
threats to individual rights; and your legislation is a step in the right direction to protect 
those rights. Your insight anu hard work is very much appreciated.

Sincerely,
/  i

f a  l i eu x i / i / y  '  V ' '  ~
f ’ v n e  A n r lrO C C  P  P



February 18, 1998

Honorable John Cowdery 
416 State Capitol Bldg.
Juneau, Alaska 99801

Dear Representative Cowdery:

I’ve lived in Juneau for 33 years. I support HJR 47 because I believe the voters of Alaska should 
have the right to participate in legislative hearings on the confirmation of judges for the Supreme 
Court and the Appellate Court. I believe this would be good for all Alaskans and would urge the 
passage of this bill.

Thank you.

Yours truly,

523 Kennedy St.
PO Box 20995 
Juneau, Alaska 99802



Paul  A. L . Wei son P r o  Se 
B o x  8S8
H a i n e s . A l a s k a

9 9 8 2 7

8 0 0 - 7 6 6 - 5 4 0 6  D a y s  
9 0 7 - 7 6 6 - 2 3 9 2  E v e n i n g s  
9 0 7 - 7 6 6 - 2 4 6 0  F a x

J a n u a r y  26, 19 98  
T h e  H o n o r a b l e  J o h n  C o w d e r y  
Fax #465-2069 
J u n e a u ,  A l a s k a

9 98 01

RE: F o u r  r e s o l u t i o n  c h a n g i n g  the w a y  J u d g e s  are ch os en .
HJR  47.

H o n o r a b l e  R e p r e s e n t a t i v e  C o w d e r y ,

T h a n k  y o u  f or  f i l i n g  the r e s o l u t i o n  to c h a n g e  the w a y  

J u d g e s  are ch osen. A c h a n g e  is need ed.

M y  own e x p e r i e n c e  w i t h  the C o u r t s  (1J U - 8 5 - 1 1 8 8 D R ) 

is a on g o i n g  d e s t r u c t i o n  of f a m i l y  w i t h  the S u p r e m e  

C o u r t  r u l i n g  (No. S- 77 6 0 ,  S e p t e m b e r  5, 1997 - p a g e  No. 8 ) :

" N e l s o n  r a i s e s  c o n s t i t u t i o n a l  f i rs t a n d  f i f t h  a m e n d m e n t  
v i o l a t i o ns . - ............. W e . d e c l i n e  to r e v i e w  these is s u e s

T h a v e  n o t  see n m y  d a u g h t e r  In o v e r  10 (ten) y e a r s

b e c a u s e  of the C o u r t s  r u l i n g  t h a t  I m u s t  a d m i t  to a

U n c l a s s i f i e d  f e l o n y  ( s e x u a l  a b u s e  of a m i no r)  in e x c h a n g e

f o r  v i s i t a t i o n  or c o n t a c t  (phone or mail) w i t h  my d a u g h t e r

T h i s  is a d i v o r c e  case.  I di d n o t  abuse  m y  t h e n  2 1/2

(two an d o ne half) y e a r  old da u g h t e r .  I ha ve  no c r i m i n a l

re cord.

P l e a s e  c o n t a c t  me if I ca n do a n y t h i n g  to h e l p  you or 

y o u  h a v e a n y  i d e a s  h o w  to e nd  the v i o l a t i o n  of C i v i l  

R i g h t s  s u f f e r e d  b y  m y  Fa mily.

S i n c e

cc: F a x e d  to J e r r y  Ward, J er ry  Ma cki e 
and A lb e r t  Kookes h.
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Relating to Legislative Confirmation of Appointees to the Supreme Court, Court of
Appeals and the Judicial Council 

SPONSOR STATEM ENT

H J R  4 7  p r o v id e s  f o r  t h e  l e g is la t iv e  c o n f i r m a t i o n  o f  j u d g e s  a p p o i n t e d  to  A l a s k a ’s  S u p r e m e  
C o u r t  a n d  th e  C o u r t  o f  A p p e a l s .  I t  a l s o  p r o v id e s  f o r  le g i s la t iv e  c o n f i r m a t i o n  o f  a ll  
m e m b e r s  o f  th e  J u d i c i a l  C o u n c i l .

T h e  S u p r e m e  C o u r t  w a s  c r e a t e d  in A l a s k a ’s  c o n s t i t u t i o n  a n d  t h e r e f o r e  a  c o n s t i t u t i o n a l  
a m e n d m e n t  is n e c e s s a ry  to  c h a n g e  t h e  p r o c e s s  f o r  s e le c t io n  o f  S u p r e m e  C o u r t  J u s t i c e s .

P r e s e n t l y ,  t h e  c o n s t i tu t io n  s a y s ,  a t  A r t i c le  4 , S e c t io n  5 :

“ T h e  g o v e r n o r  s h a l l  fill a n y  v a c a n c y  in  a n  o f f ic e  o f  S u p r e m e  C o u r t  j u s t i c e  o r  
s u p e r i o r  c o u r t  j u d g e  b y  a p p o i n t i n g  o n e  o f  t w o  o r  m o r e  p e r s o n s  n o m i n a t e d  b y  t h e  
j u d i c i a l  c o u n c i l .”

T h e  C o u r t  o f  A p p e a l s  w a s  e s t a b l i s h e d  b y  s t a t u t e ,  A .S .  2 2 .0 7 .  I t  is a  c o u r t  o f  r e c o r d  w i th  
a p p e l l a t e  j u r i s d i c t i o n  in a c t io n s  c o m m e n c e d  in  th e  s u p e r i o r  c o u r t .

A .S . 2 2 .0 7 .7 0  sa y s ,

“ T h e  g o v e r n o r  s h a l l  fill a  v a c a n c y  o r  a p p o i n t  a  s u c c e s s o r  to  fill a n  i m p e n d i n g  
v a c a n c y  in th e  o ff ice  o f  j u d g e  o f  th e  c o u r t  o f  a p p e a l s  w i th in  45  d a y s  a f t e r  r e c e iv in g  
n o m i n a t i o n  f r o m  t h e  j u d i c i a l  c o u n c i l ,  b y  a p p o i n t i n g  o n e  o f  t w o  o r  m o r e  p e r s o n s  
n o m i n a t e d  by  t h e  c o u n c i l  f o r  e a c h  a c t u a l  o r  i m p e n d i n g  v a c a n c y .”

H J R  is c r a f t e d  to  a p p ly  to  a p p o i n t m e n t s  lo  b o th  t h e  S u p r e m e  C o u r t  a n d  t h e  C o u r t  o f  
A p p e a l s .  I t  d o e s  so  b y  a d d i n g  c o n s t i t u t io n a l  l a n g u a g e  r e f e r e n c i n g  c o u r t s  o f  r e c o r d  w i th  
a p p e l l a t e  j u r i s d i c t i o n  t h a t  a r e  e s t a b l i s h e d  b y  th e  l e g i s l a t u r e ,  a n d ,  r e q u i r i n g  a l l  s u c h  
a p p o i n t m e n t s  to  b e  p r e s e n t e d  f o r  le g is la t iv e  c o n f i r m a t i o n .

A n  a d d i t i o n a l  f e a tu r e  o f  t h e  H J R  47  is t h a t  i t  a lso  r e q u i r e s  c o n f i r m a t i o n  o f  a l l  m e m b e r s  o f  
t h e  J u d i c i a l  C o u n c i l .  T h i s  c o u n c i l  is a l s o  c r e a t e d  in  t h e  c o n s t i t u t i o n  a t  A r t i c le  4 , S e c t io n  8.
I t  p r o v i d e s  t h a t  t h r e e  p u b l i c  m e m b e r s  a p p o i n t e d  b y  t h e  g o v e r n o r  s h a l l  b e  c o n f i r m e d  b y  t h e  
l e g i s l a tu r e .  H o w e v e r ,  it a l s o  p r o v i d e s  t h a t  t h r e e  a t t o r n e y  m e m b e r s  a p p o i n t e d  b y  th e  
A l a s k a  B a r  A ss o c ia t io n  d o  n o t  h a v e  to  b e  c o n f i r m e d .  H J R  4 7  r e q u i r e s  a ll  m e m b e r s  o f  t h e  
C o u n c i l  to  b e  c o n f i r m e d  b y  t h e  l e g i s la tu r e .

T h e  m o t i v a t io n  fo r  th e  c o n s t i t u t io n a l  a m e n d m e n t  is  to  i n c l u d e  th e  p u b l i c  in  t h e  p r o c e s s  o f  
a p p o i n t i n g  j u d g e s .  T h e  p u b l i c  h a s  less  i n p u t  in to  t h e  j u d i c i a l  b r a n c h  o f  g o v e r n m e n t  t h a n  in  
e i t h e r  t h e  e x e c u t iv e  o r  l e g is la t iv e  b r a n c h e s .  T h e s e  o t h e r  b r a n c h e s  h a v e  e le c t io n s  a n d  
c o m p u l s o r y  p u b l ic  i n p u t  in t h e i r  d e c i s i o n - m a k i n g  p r o c e s s e s .  E v e n  t h e  g o v e r n o r ' s  c a b i n e t  
a p p o i n t e e s  a r e  s u b je c t  to  l e g is la t iv e  c o n f i r m a t i o n .  B y  p r o v i d i n g  f o r  l e g is la t iv e  c o n f i r m a t i o n  
o f  j u d g e s ,  t h e  p u b l ic  will b e  a b l e  to p a r t i c i p a t e  in  c o n f i r m a t i o n  h e a r i n g s .  J u d i c i a l  
c a n d i d a t e s  will b e  a b le  to  p r e s e n t  t h e i r  p h i l o s o p h i c a l  a p p r o a c h  to  j u r i s p r u d e n c e .  T h e  
p u b l i c  w ill h a v e  a  voice in  t h e i r  se le c t io n .

HJR 47
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ARTICLE IV

THE JUDICIARY

A laska’s judiciary article, like the legislative and executive articles, is short, flexible 
and incorporates modem constitutional concepts. It creates a unified court system 
with centralized administration; it provides for merit selection of judges; it balances the 

need for judicial independence with the need for judicial accountability to the people; and 
it gives the legislature carte blanche to expand the court system to keep pace with a 
growing state.

Alaska’s court system is efficient when compared to many others because it is unified. 
This means that all of the courts are part of a single state system: they are administered 
from one place, they all operate under the same rules and they are all financed by the 
state legislature. We recognize this type of organization in the federal courts. Indeed, 
Alaska’s judicial experience until statehood in 1959 was with the federal court system. 
In many states the court system is fragmented into municipal courts, courts of special 
jurisdictions, county courts and stale appellate courts, each with its own peculiar 
jurisdiction, its own rules and procedures, its own administration and its own source of 
finance. Also, in many states, legislative power to create new courts or modify the 
jurisdiction of the constitutional courts is restricted or ambiguous. Judicial reforms long 
sought in these older states are embodied in Alaska’s constitution.

The independence of Alaska’s courts is protected by various means. Most important is 
the method of selecting judges. Article IV requires that judges be appointed by the 
governor from a list of nominees submitted by an independent body, the judicial council, 
described in Section 8 below. Thus, judgeships are removed from the spoils of office. 
Also, judges are not elected; the majority of constitutional convention delegates had no 
confidence in the electoral process to produce qualified judges. Appointed judges do not 
need to worry about how their decisions will affect their immediate chances of re-election, 
nor do they need to finance expensive campaigns from donations by private interests 
(usually attorneys who appear before them).

Accountability of appointed judges to the people is provided by periodic "retention 
elections" in which judges stand before the electorate on their own records, without party 
labels. The question before the voters is simply whether a particular judge should remain 
in office. Retention elections for a judge occur at the first general election three years 
after the judge is appointed (except in the case of district court judges, where it is the first
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Article IV

general election one year after appointment) and at four, six, eight, and ten-year intervals 
thereafter, depending on the court level. A judge can be impeached by the legislature for 
"malfeasance or misfeasance" in the performance of duties. A judge can be removed 
from the bench through action of the Council on Judicial Conduct and the supreme court 
for mental or physical incapacitation or breach of ethics. However, a judge may not 
recalled by the voters (see Article XI, Section 8).

Article IV is flexible because it specifies only the rudimentary structure of the court 
system and gives the legislature wide latitude to expand and shape the system to meet the 
future needs of the state. The delegates created only two constitutional courts -- an 
appellate court (the supreme court), and a trial court of general jurisdiction (the superior 
court). Unlike the supreme couit, which is a single body with all of the justices sitting 
together to hear cases, the superior court has many judges in each of the four judicial 
districts of the state who hear cases sitting alone. At the time a more elaborate (and more 
costly) structure v.as unnecessary. Yet the delegates anticipated the future by authorizing 
the legislature to expand the court system by adding judges and creating new courts.

These progressive features of Article IV, notably the unified court system and merit 
selection of judges, did not debut w ith the Alaska constitution: New Jersey pioneered the 
unified court system in its 1947 constitution, and Missouri the merit selection of judges 
in its 1946 constitution (this mechanism is generally referred to as the Missouri Plan). 
Yet Alaska's judiciary article is notable because it incorporated so many of the 
innovations hailed by constitutional reformers of the day. Many states have embraced 
these judiciary reforms in the years since Alaska’s constitution was written.

Article IV has been amended five times, more than any other article, but the changes have 
not been fundamental. The basic features of the article have proven workable and remain 
unaltered. Today. Alaska’s judiciary system is recognized nationally as one of the best 
in the United States.
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The Judiciary

Section 1. Judicial Power and Jurisdiction

The judicial power of the State is vested in a supreme court, a 
superior court and the courts established by the legislature. The 
jurisdiction of courts shall be prescribed by law. The courts shall 
constitute a unified judicial system for operation and 
administration. Judicial districts shall be established by law.

This section vests the judicial power of the state in the court system and creates the basic 
structure of that system. It consists of the superior court, which is a trial court, and the 
supreme court, which hears appeals from the trial court. This section also authorizes the 
legislature to create additional courts. The legislature has created the district court, which 
is another trial court that relieves the superior court of hearing lesser criminal and civil 
matters. It has also created the court of appeals, an intermediate appellate court that helps 
reduce the number of criminal appeals reaching the supreme court. Alaska's constitution 
gives to the legislature the task of prescribing the jurisdiction of the various courts, and 
in this respect it is not unusual, except perhaps in the clarity of its directive.

Importantly, this section also specifies that Alaska's court system is to be unified. Thus, 
any courts the legislature may create must be administered by the supreme court as part 
of a centralized state judiciai system.

Judicial districts are commonly established in constitutions, but the delegates preferred 
to leave this matter to the legislature so districts could be easily modified from time to 
time with changing administrative needs of the judicial system. During territorial days 
the federal courts were organized in four judicial districts -- district one, sou.heast Alaska; 
district two. northwest Alaska: district three, southcentral Alaska; and district four, interior 
Alaska. The legislature has adopted these four districts for the organization of the state 
judicial system (see AS 22.10.010 for the boundaries of each district).
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Article IV

(a) The supreme court shall be the highest court of the State, with 
final appellate jurisdiction. It shall consist of three justices, one 
of whom is chief justice. The number of justices may be 
increased by law upon the request of the supreme court.

(b) The chief justice shall be selected from among the justices of 
the supreme court by a majority vote of the justices. His term of 
office as chief justice is three years. A justice may serve more 
than one term as chief justice but he may not serve consecutive 
terms in that office

Paragraph (a) of this section creates the "court of last resort" in the state judicial system. 
It sets the number of supreme court justices at three, but allows the legislature to increase 
that number "upon the request of the supreme court." This proviso (modeled on a similar 
proviso in the Puerto Rico constitution) was included to prevent the legislature from 
"packing" the supreme court with new justices as a means of changing a prevailing 
interpretation of the law. At the request of the court, the legislature expanded the number 
of justices to five in 19(>7 (It) other state supreme courts have five justices, 26 have seven 
justices, and 7 have nine justices).

Paragraph (b) was added by amendment in 1970. Notice that paragraph (a) is silent on 
how the chief justice is to be selected. Prior to the 1970 amendment, the governor 
designated the chief justice. The change was precipitated by bitter conflict during the late 
1960s. which rent the court and the state bar association over the chief justice’s exercise 
of his administrative prerogatives. The amendment was designed to prevent the 
accumulation of excessive power by one justice and to make the chief justice accountable 
to the other members of the court.

This section is, comparatively speaking, simple and terse. Absent are a number of 
provisions found in other constitutions pertaining to the supreme court, such as 
authorization to render advisory opinions at the request of the governor or legislature; a 
requirement for a supermajority vote to declare a legislative act unconstitutional; formal 
authorization to exercise the power of judicial review (i.e., to scrutinize the 
constitutionality of acts of the other branches of government): permission for "divisions" 
of the court (panels of fewer justices than the full bench) to hear and render decisions on

Section 2. Suprem e Court
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cases; assignment of original jurisdiction to the court in certain cases (reapportionmer: 
cases, for example); or a requirement for broad geographical representation on the court.

Section 3. Superior Court

The superior court shall be the trial court of general jurisdiction 
and shall consist of five judges. The number of judges may be 
changed by law.

The superior court is the trial court with original jurisdiction over all civil and criminal 
matters. To facilitate the work of the court, particularly in small communities without a 
superior court judge, the legislature immediately after statehood established a set of lower 
trial courts called district magistrate courts. Deputy magistrates were authorized to assist 
district magistrates by serving primarily in outlying areas. In 1966, the magistrate courts 
became the district courts of the present day, and deputy district magistrates became 
today’s magistrates. (The history of the district court and the role of magistrates is 
discussed in Rite lea lew v. Holloway, 604 P.2d 240. 1979.) Thus, there are now two trial 
courts, the superior court and the district court.

The superior court deals with serious criminal offenses (felonies) and civil cases involving 
claims for recovery of money or damages in excess of S50.000. It hears cases on appeal 
from the district court, and it handles family and juvenile matters. The district court hears 
minor criminal cases (misdemeanors), violations of municipal ordinances and civil cases 
involving sums less than 550.000. Magistrates are appointed by and serve at the pleasure 
of the presiding superior court judge in each district. They assist, primarily but not 
exclusively in outlying areas, with routine district court matters such as issuing marriage 
licenses, summons and search and arrest warrants; setting bail; and solemnizing marriages.

Each superior and district court judge, and each magistrate, is assigned to one of the four 
judicial districts. One superior court judge in each district is designated presiding judge 
to coordinate administrative matters. In 1992 there were 30 superior court judges, 17 
district court judges and 52 magistrates.



Article IV

Supreme court justices and superior court judges shall be citizens 
of the United States and of the State, licensed to practice law in 
the State, and possessing any additional qualifications prescribed 
by law. Judges of other courts shall be selected in a manner, for 
terms, and with qualifications prescribed by law.

The legislature has required that, in addition to meeting these minimum qualifications, 
supreme court justices and superior court judges must have been residents of the state for 
three years immediately preceding their appointment and engaged in the active practice 
of law for eight and five years respectively prior to their appointment (AS 22.05.060 and 
AS 22.10.090). Court of appeals and district court judges must meet the same minimum 
qualifications and must have been in the active practice of law for eight and three years 
respectively [AS 22.07.040 and AS 22.15.160(a)], Magistrates, however, do not have be 
licensed lawyers and they need be residents of the state only six months prior to their 
appointment [AS 22.15.160(b)].

Section 5. Nomination and Appointment

The governor shall fill any vacancy in an office of supreme court 
justice or superior court judge by appointing one of two or more 
persons nominated by the judicial council.

A variety of methods is used to select judges in the states (indeed, a variety of methods 
may be used to select judges of the different courts within the same state). Some judges 
are elected by the voters on either a partisan or nonpartisan basis; others are appointed, 
either by the legislature, the judiciary or. more commonly, the governor. The trend is 
toward appointment as a method of selection, coupled with the use of an impartial body 
that screens applicants on the basis of their qualifications. This body is referred to 
variously as the judicial council (as in Alaska), the judicial selection commission, the 
commission on judicial appointments and judicial nominating commission. In California, 
appellate court judges are appointed by the governor and confirmed by the commission 
on judicial appointment. Usually, however, a judicial selection commission evaluates 
candidates for office and submits several nominees to the governor who makes the final 
appointment. In some states (not .Alaska) the legislature must confirm the governor’s

Section 4. Qualifications of Justices and Judges
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appointments (in Connecticut, the legislature does the appointing from the list of 
nominees).

Alaska was one of the early states to adopt this "merit selection" method of appointment 
by the governor from a list of nominees submitted by an independent body which 
evaluates the qualification of applicants. When a judicial vacancy occurs, the Alaska 
Judicial Council receives applications from those interested in filling the position. It then 
evaluates the candidates on the basis of information derived from a poll of the bar 
association, letters of reference, background investigations, public hearings and interviews. 
The council must forward at least two names to the governor; frequently it sends more 
than two (on one occasion it sent rune names to the governor for a single vacancy).

The legislature has provided for judgeships in the two statutory courts -- the district court 
and court of appeals -- to be filled by this method too, although the constitution does not 
require it (AS 22.07.070 and AS 22.15.170). The legislature has also directed the judicial 
council to evaluate candidates for the state public defender's office (AS 18.85.050). 
Composition of the judicial council is specified in Section S of this article, and other 
duties are assigned in Section 9.

Section 6. Appro\al or Rejection

Each supreme court justice and superior court judge shall, in the 
manner prosided by law. be subject to approval or rejection on 
a nonpartisan ballot at the first general election held more than 
three years after his appointment. Thereafter, each supreme 
court justice shall be subject to a p p r o  al or rejection in a like 
manner every tenth year, and each superior court judge, every 
sixth year.

The merit selection method of filling judgeships is usually coupled with the retention 
election procedure outlined here. Under this procedure, the voters may remove a judge 
they believe is unfit for office, but, because the judge's name appears on the ballot only 
at certain intervals, it does not allow them to sweep away a judge on a sudden whim or 
impulse. 3nd it gives a new judge sufficient time to establish a record which can be fairly 
evaluated. Thus, the retention election is designed to balance the need for judicial 
independence with the need for public accountability.



Article IV

Only rarely are judges rejected at the polls, and the vote in favor of retention is usually 
between 60 and 75 percent of the total. This may be evidence of the generally high 
caliber of Alaska’s judges. It must be noted, however, that the form of the retention 
elections tends to encourage a yes vote; there is no opposition to the judge standing for 
election, and the judge is nonpartisan and has the advantage of already being in office.

Recognizing the difficulty of the voting public in critically evaluating a judge’s 
performance, and mindful of the vulnerability of judges to last-minute smear campaigns, 
the legislature in 1975 directed the judicial council to evaluate judges standing for 
election and publish the results prior to the election. Between 1976 and 1990 there have 
been over one hundred retention elections. Several judges were deemed unqualified by 
the judicial council, but only two of these were rejected by the voters. (Prior to 1976, 
one judge was rejected by the voters, a supreme court justice in 1964.) The process used 
by the council to evaluate judges is described in the commentary on Section 9.

By statute, judges of the district court and court of appeals are also evaluated by the 
judicial council prior to their retention election, Only supreme court justices and judges 
of the court of appeals stand for retention on a statew ide basis. Superior and district court 
judges stand in the judicial district they serve.

The date of a judge's "appointment" is the day the governor makes the appointment rather 
than the day the judge is installed in office (see D ivision o f Elections o f State v. 
Johnstone, 669 P.2d 537. 19S3).

Section 7. Vacancy

The office of any supreme court justice or superior court judge 
becomes vacant ninety days after the election at which he is 
rejected by a majority of those voting on the question, or for 
which he fails to file his declaration of candidacy to succeed 
himself.

This section is intended to give a judge leaving office sufficient time to wind up judicial 
business in an orderly manner and to minimize transition time by allowing the process 
for appointing a successor to commence in advance of the vacancy.

1 1 4
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Table 4.4
SELECTION AND RETENTION Of JUDGES

S ta te  o r  other  
ju risd ic tion H ow  se le c ted  n n d  reta ined

Alabama .

Alaska----

Ariiona-

Arkansas —  
California ~~

C o lo ra d o .

C o n n e c tic u t—

D elaw are . . . .  

F lo r id a ______

Georgia —. . . .  

Hawaii_____

Idaho -

A ppella te , circu it, d istric t and probate ju d g e s  elected  on  partisan  ballo ts. M unicipal court ju d g es appointed by the governing 
body o f the m unicipality (m ajority  vote o f  its m em bers).

S uprem e C ourt, court o f  a p p a l s ,  s u p r io r  court and d is tric t court judg es appoin ted  by go v ern o r from  nom inations subm itted by 
Judicial Council. Suprem e C ourt, court o f  appeals and superior cou rt judg es approved or rejec ted  at first general e lection  held 
m ore than  three )e a rs  after appointm ent. R econfirm ation  every 10. e igh t and six y ears , respectively . D istrict court ju d g es *p- 
p ro sed  o r rejected at first general e lection  held more than one year after appoin tm ent. R econfirm ation  every fou r years. D istrict 
court m agistrates appoin ted  by and serve at pleasure o f  p resid ing  ju d g e  u f  superior cou rt in each  ju d ic ia l d istrict.

Suprem e Court ju stices and court o f  appeals judg es app o in ted  by  gov ernor from  a list o f  nos less than three nom inees subm itted 
b> u nine-m em ber C om m ission on A pp ellate  C ourt A pp oin tm ents. S u perio r co u rt ju d g es (in  co u n ties w ith population o f  i t  least 
150.000 ; jp p * u  ted by gov ernor from j  list o f  not less than  three nom inees subm itted  by a nine-m em ber com m ission on trial court 
appointm ents JuJges initially  h u ld o lf ic e  fo r term  end ing  60  day s follow ing next regu lar gen era l e lection  alte r exp iration  o f  two- 
y e jr  term  Judges w ho file declaration o f  in ten tion to  be retained in o ffice  run at next reg u lar general election on  non-partisan 
re ten tion ballo t. Superior court judges in couniics hav ing  population  less than  250 .000 elec ted  on non-partisan ballo t: ju stices  of 
the peace elected on p jn i u n  ballot, po lice judges and m agistrates selected as provided by charte r o r ord inance; Tucson city  
m agistrates ap p n n ted  by m ayor and council from  nom inees subm itted hy non -pan isan  M erit S election  C om m ission on m agis­
trate appointm ents.

A ll elected on partisan ballot.

Suprem e C ourt and cou rts o f  appeal judges appoin ted  hy governor, c on firm ed by C om m ission  on  Jud icial A ppointm ents. Judges 
run unopposed on non -partisan retention ballo t at next gen eral e lection  a fte r appoin tm ent. S u jv n o r  cou rt judges e lected  on  non­
partisan ballot n r selected by m ethod described  a h iv e ;  ju d g es elected to  full term  at next general e lection  on non-partisan ballot. 
M unicipal court and ju stice  court judg es initially app o in ted  by gov ernor and c o u n y  board  o f  supcrviw irs, respectively , retain 
office by election on non partisan ballot.

Suprem e Court an J  court o f  appeals judge* appointed by  gov ernor from  nom inees sub m itted  by  Suprem e Court N om inating 
C om m ission O ther judg es appointed by  gov ernor from  nom inees subm itted hy Jud icia l D istrict Nom inating C om m ission. A fter 
initial appointive term  o f  tw o  years, ju d g es run on reco rd  fo r reten tion. M unicipal ju d g es ap p o in ted  by m unicipal governing body. 
D en se r C ounty judges appoin ted  b> m a jo r  Irom  list subm itted  by nom inating co m m issio n ; ju d g es run on record for retention

All n« melee led judges appoin ted  by leg islature from  nom inations subm itted  by gov ernor exclusively  from cand idates subm itted V
by the Judicial Selection C om m ission. Jud icial R eview  C ouncil m akes reco m m end ations o n  nom inations for reappointm ent. 
Probate judges elected on partisan ballo ts.

All a p p iin te J  by gov ernor from  list subm itted  by a ju d ic ia l nom inating com m ission (w hich is established by executive orderj 
w ith Consent o l m ajority o f Senate. ^

Suprem e court and d is tric t courts o f  app eal judg es ap p o in ted  by gov ernor from  nom inees subm itted by appropriate jud ic ia l 
nom inating com m ission. Judges run for reten tion at next general election  preceding  exp ira tion  o f  term . C ircuit and county  court 
judg es elected  on non-partisan  ballots.

Suprem e C ourt, court o f  appeals and superior court ju d g es e lected  on non partisan  ballo ts P robate judges and justices o f peace 
elected  on partisan ballo ts O ther county and city  cou rt ju d g es appointed.

Suprem e C ourt jn d  interm ediate court o f  u pfvuls ju s tic e s  and c ircu it court ju d g es nom inated  by Judicial Selection C om m ission 
(on list o t at least six n jm es i and appoin ted  by gov ernor w ith  con sen t o f  Senate. Judges reap po in ted  in subsequent term s by the 
Jud icial Selection C om m ission D istrict cou rt judg es nom inated  by C om m ission to n  list ol at least sis  nam es) and appoin ted  by 
ch ie f justice

Suprem e C ourt and court o f  jppeals ju s tices  and d is tr ic t cou rt judg es elected  on  n o n -p jn isa n  ballo t M agistrates appointed on 
non-panisan  merit basis by D istrict M agistrates C om m ission  and run lo r re ten tion in first gen eral e lection  next succeeding the 
IK-month p cn od  fo llow ing initial appoin tm ent, thereafter, run every  fo u ry ea rs .

I l l inois. . — Supr e me  C ourt, a p jv lla te  court and circu it court ju d g es nom inated  at p rim ary  elections o r by  petition  and elected at general o r 
jud ic ia l e lections on partisan ballot Judges run in uneontesied  reten tion elections fo r sub sequen t term s. C ircuit cou rt associate 
judg es, twice appointed by circu it ju d g es for fou r-year term s, arc being  converted  to full c ircu it judges.

Ind iana   Suprem e Crnm  ju stices, court o f appeals judg es and  tax cou rt ju d g es are appoin ted  by g o v ern o r from  list o f  three nom inees
subm itted hy seven-m em ber Judicial N om inating  C om m ission . Judges serve until next gen eral election after tw o y e a n  from  
appointm ent date; thereafter, run for re ten tion  on  reco rd . C ircu it, superior and  cou n ty  ju d g es in most counties run on  partisan 
ballo t. M annn C ounty m unicipal judg es appointed by  gov ernor from  nom inees subm itted  by county nom inating com m ission.

Iowa ..--------..........___ Suprem e C ourt, court o f  appeals and d istric t court ju d g e s  appoin ted  by gov ernor from  lists subm itted by nom inating com m is­
sions. Judges serve until initial one-year term  until Jan u ary  1 follow ing next gen eral e lec tion , then run on records for retention. 
Full tim e judicia l m ag istrates appointed by  d istrict ju d g e s  in ju d ic ia l e lection  d istric t from  nom inations subm itted by  county 
jud ic ia l m agistrate appointing com m ission. Part-tim e m ag istra tes appoin ted  by cou n ty  ju d ic ia l m ag istrate appointing com m ission.

Kansas — — Supr e me  Court and cou rt o f  appeals judg es appointed by gov ernor from  nom inations sub m itted  by Suprem e C ourt N om inating 
C om m ission. Judges serve until second M onday in  January  fo llow ing first general e lection  a fte r one year in office; thereafter run 
on record for reten tion every six (Suprem e C ourt) and  four (court o f  appeals) years. D istrict judg es in m ost jud ic ia l districts 
selected by non-partisan com m ission plan .

K entucky « . . .  

U x ilila ru  -

MaJop _

Sm  footnotes a t en d  o f  table

............. All judg es c lc c u d  on non -panisan  hallol.

............. A ll jim ices  and ju d g es c lecied  on non -pan isan  basis. hu t siaie has open prim ary w hich req u ires  all candidates lo  app ear on a
single hallol.

. All appointed by governor w ith confirm ation  n r  ihc se n ile , e acc p l pm h aie ju d g es w h o  are e lec ted  on partisan hallo l.
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SELECTION AND RETENTION OF JUDGES -  Continued

Still? or  o ilw r
j i ir n  J u i  ion  _______________________________________________ H ow  s e W u rd  a n J  rrh iinrJ_____________________________________

M a r y la n d ______ _______ Court o l Appeal* and  C ourt o f Special Appeal* judge* nom inated h> lu d ie u l N om inating C om m ission. and u p p n n u -J  by go*cr.
nor w ith ad* tee and con*ent o f  Senate Judge* run on record lo r retention after one >var o f  serv ice. Judge* o f u r c i t i i  touri* and
Suprem e Bench ol U .ilitm oreC itv nom m atedhy Commix (ton and appointed h> governor. Judge* run in  f ir* ig c n e rj | election after 
year t»f v e n u e  tm ay  b e  challenged b> o ther cand idates) District court judge* nom inated by C um m ixsion an J  ap|v*inted by 
governor, subject lo  Sen ate  confirm ation

M assa c h u se tts .....—,  All n o m in jte J  an J app o in ted  h ) go*em»*r with advice and con*cm u l'G ov ernor'*  C ouncil. Judicial Nom inating Conimovion.
established b.. execu tive o rd er, submit* name* on  ntw -panisan  hau *  to  governor.

M ic h ig an  ........................ N om inated in party convention*, all are elected on non-partt*an ball»*t. eveepi rem aining municipal ju d g es whi* jr e  selected in
accordance **uh h v a l  procedures lo r selecting public offic ials.

M in n e so ta  .... • All e lected  on  non-partisan  ballot

M ississipp i All e lec ted  o n  partisan  ballo t, except municipal court judge* w ho are appointed by governing authority  o f each  n .unuipaliiy .

M isso u ri  ......... .... Judge* o l Suprem e C ou rt, court o f  jppcal* and *cvcrjl c ircu it courts app»*intcd initially by goscm or from  nom injiii-n* submitted
by juJiwtal selection com m issio ns Judge* run lo r reten tion J lte r  one year in office. A ll o ther judge* elected  on  partisan b a llo t

M o n ta n a   .........  All e lected  on non-partisan  ballo t Judge* un<*ppihcd in reeleciion  eliori. run for reten tion. Water court ju Jg e s  are appointed by
chief ju s tice : W orker* 'com p ensatio n  judge* are jppo m tcd  by the governor

N eb rask a   ...... ... All ju jg e *  ap p -m tcd  initially by governor Iront nom inee* vubinitieJ by judicial nom inating com m issions Judges ran to r reten­
tion on non-partisan  ballo t m general election follow ing initial three-year term , subsequent term* arc six year*

N ev ad a  All e lected  on non -partisan b jllo t

New H a m p sh ire ......—.—. All j p p u n tc J  by gov ern o r jn d  con firm eJ by m jjo rily  Sole o f  elected foe-m em ber executive cuunetl.

N ew  J e rs e y  „ rr. ,Tmm —  All appoin ted  by g o v ern o r w ith a J v u v  anJ consent ot Senate, except judge* o f  m unicipal court* versing a single itniMiupjIity
who are appoin ted  by the governing K\Jy judge* are reappointed by the governor (lo  age 10) w ith the advice and consent of *  
Senate

Ne** M exico  .............  Supreme Court. C ourt o f  A ppeal*, d is iru l and m etropolitan judge* apfx-mted by governor from  list subm itted  (•* a judicial
nom inating womnttvston At n es t general election, a lte r  ap |ioiiiiniem . juJge* run lor tull term* in partisan, con tested  *-I.Mion. The 
elected judg e run* lo r subsequent term* in unconte*lcd reten tion election*

Ne*v Y o r k A l l  e lcc lcJ  on p.iriis.in ballo t, except judge* ol Court ol A pjv.il* who are appointed by governor w ith a J v u e  an .l t.<u*eni uf 
Senate (h 's e in o r  a lso  appuilll* judge* »-l sourt ol claim * an d  designate* m em lvr* ol a p p v lla led o is io n  o l suprem e sourt Mayor 
nt New York Cit* ap |*nn i*  judge* •»! sfinon.il and l.iimly court* in ihe*it> trom  li i vubmitted by a juJ ic ij I nom inating *->nimn- 
sum . estab lished  by m ay o r 's  c sc c u lisc  orJer

N o n b  C aro lin a  ............... A ll elected  on  j».irii*.in ballo t, except *(vwial judges o l superior court *» ho are .ip |vunted by governor.

N o n h  l ) a k n la .M.H.H.»H All elected  on non partisan  ballot

O b i u   ............ All elected  on ri.n  partisan  ballo t, except court o l claim* judg es who may be appiiHllcd hy ch ie f ju s tice  o l Suprem e ( n r t  from
rank* ol Suprem e C ou rt, court ol appeal* court n t com m on pleas or retired judge*.

O k L ih o n m  ......... ......... Suprem e C ourt ju stices  and C ourt ot Crim inal Appeal* judge* appointed by governor from lo ts  o f  three subm itted by JuJicial
N om inating C om m ission  Judges run lor retention on non -paritsjn  ballot at lirsi general election follow ing com pletion ol one 
y ear’s serv ice Judges o f  court ol appeal*, and district and a ssociate district judges elected on  n o n -pan is jn  ballo t Sj* % i.d judge* 
jp jv n n ted b v  district judge* w ithin ju d u u !  adm inistrative district* M unicipal judges appointed by governing hod* immuipality.

O reg o n  All judge* elected  on non-p.iriis.in ball.-t tor six-year term s, e sce p l municipal judges w ho are generally appoin ted  an.l *er*e a)
prescribed by city council

P e n n sy lv a n ia IWWMHHMh  A ll tnutally e lected  on partisan ballot and thcrsMftcr on non-partisan retention hallo l. except m agistrates (Pittsburgh* who arc
appointed by mayor.

R hode Is la n d ..— ............. Suprem e C ourt ju stices  e lected  by legislature. Superior. d istrict and larraly court judges appointed by governor w nh ad* ice anJ
consent ot Senate P ro bate  and m un u ipal court judg es appointed bv city or tow n council*.

So u th  C a ro lin a  ............... Suprem e C%u.rt. court o f  jp jv a ls . circu it court and family court judges elected by legislature from  nam es subm itted  • **i a non-
panisan basis by ju d ic ia ry  com m ittee  ol legislature Probate judg es elected on partisan ballot. M agistrates appoin ted  by governor 
with advice and  con sen t o f  Senate M ur.topal judge* appointed by  mayor and alderm an o f city.

S o u th  D a k o ta .. * • • « . . . • • • Suprem e C o u rt ju s tices  appoin ted  by governor from  nom inees subm itted by Ju d ic u l Q ualifications C om m ission Justice* iun for 
retention at first g en eral e lection  after three years in office. C ircuit court judges elected on non-partisan Magistrate* 
jppo tn ted  by presiding ju d g e  o f  judicial court w ith  approval o f Suprem e Court.

T en n essee ......................... Judges o f in term ediate  appellaie court* appointed initially  by governor from list o f  three nom inees subm itted  by A ppellate Court
N om inating C om m ission . Judge* run for election to  full term  at biennial general election held more than 30 day* a fte r occurrence
o f  vacancy. Suprem e C ou rt judge* and all other judg es elected  on partisan ballo t, except some m unicipal judge* w ho arc Jp* 
pointed by governing body o f  city.

T e i a t ................................ A ll elected  on  partivan ballo t (methtxJ of selection for m unicipal judge* determ ined by city c h a r te re r  local ord inance!

U t a h  - ™ . . S u p r e m e  C ou rt, d is tric t court, c ircu it court and juvenile  court judges ap jv m ted  hy g oscm or from  list o f  at least th ree nomine*’1
subm itted by Judicial N om inating  Com m ission. Judges run unopposed for retention in general election fo llow ing initial three* 
year term , thereafter run  on record for retention every 10 (Suprem o C ou n t and six (o ther courts o f  record) year*.

V e rm o n t....... ......... Suprem e C ourt ju stices , sup erior court and district and fam ily court judge* nom inated by Judicial N om inating R o jrJ  and af* 1
poin ted by governor w ith  advice and  con ten t o f Senate. Judges retained in otTice unless legislature votes for rom oval t C* -
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Siatrorothr'
jurisdiction How selected  a n d  reta ined

Virgin----
WuluJl1on —  
SVert Virginia-
W iK om ln--------

Wjomlot---

All full-nrru.' ju d g es elected hy m ajo rity  vole o f  legislature. / .

All elected  on  non -pariiian  ballot (m u nicipal judges arc appointed by m ayor).

Suprem e C ourt o l  A ppvali judges. c ircu it court judges and m ag istrates elected on partisan  ballo t.

Suprem e C ou rt, cou rt o [  appeals and c ircu it court judg es elected o n  non-partisan ballo t.

Suprem e C ou rt ju stices , d istrict and cou n ty  co u n  judges appointed by  gov ernor from  list o f  three nom inees subm itted hy Judicial 
nom inating com m ission. Judges run for re ten tion on non -pan isan  ballo t at first general e lec tion  o ccu rring  m ore than one year 
after appoin tm ent. Justices o f the peace  elected  on non-partisan  b a llo t. M unicipal (p o lice) ju d g es ap p o in ted  by m ayor with 
consent o f  C ouncil.

C ou n  o f  app eals and su p sn o r court ju d g es nom inated by president o f  the fo i le d  S tates from  a list o f  p ersons recom m ended by 
D istrict o f  C olum bia Judicial N om inating  C om m ission) appointed upon advice and consent o f U .S. S en ate .

C h ief ju s tice  and associate ju siicc isi appoin ted  hy the I '  S. Secretary o f  the Interior pursuant to p residen tia l delegation o f  au th or­
ity. A ssociate ju d g es ap p u n ted  by g o se rn o r o f A m erican Sam oa o n  recom m endation o f  the c h ie f  ju stice , and  subsequently c o n ­
firm ed by the S enate o f  A m erican Sam oa.

All appointed by  governor with con sen t o r  legislature from  list o f  nom inees subm itted hy Jud icia l C o u n c il; thereafter, run on 
record fo r re ten tion  every scsen years.

j j t , l .  o f C olum bia —  

jU x rican  Sam oa —

Guam -

No. M ariana  I s la n d s .,

F u m o  R ic o --------------

U i  v irg in  Islan ds —

All app sim cd  hy  governor with advice an d  consent o f Senate.

All ap p itn tc d  by governor with adv ice an d  consent o f Senate.

All app sim cd  by  governor with advice and  consent o f legislature.

S o u n d :  Warrich. Judicial Selection in ihr U nited Stull'S ■ A C om pendium  
o f Provisions. 2nd Edition (Chicago: A m erican  Judicature S rv ic ly ). I W .  
'Judicial Selection tn the States A ppellate and G eneral Junsdietion C ou rts."  
American Judicature S o cie ty  I'Wb; N ational C en ter for State C ou rts. S im e  
Court O ifdniustlon I W J .  /Vv5. anJ slate constitu tions and statutes 

Sole: Unless o therw ise specified. judg es included in this table are in  the 
suic couris o f  last resort and interm ediate app ella te  and general trial cou rts
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124 STATE STREET / POST OFFICE BOX 788 / AUGUSTA, MAINE 04332-0788
'e  e J d a 'p  i& c ia / ie n  ■

Telephone: 207-622-7523 Fax: 207-623-0083 E-mail: info@maineb~' ora

February 11,1998

Representative John J. Cowdery 
State Capitol Building, Room 416 
Juneau, AK 99S01

Dear Rep. Cowdery:

I am writing in response to your request for information relating to the legislative 
confirmation process for Maine's judiciary. I hope that the following comments will he of use 
to you in your legislative efforts.

Maine has had legislative confirmation of its judiciary for many, many years, and in that 
time, I am not aware of any attempt, either through citizen-initiated petitions or otherwise, to 
change the system. We can only assume that the public supports the system as it now stands.

It is my view that the legislative confirmation of judges eliminates the inherent conflict 
of interest lawyers face if they wish to make political contributions or play a role in judicial 
campaign financing. As with any legislative confirmation process, however, this svstem may, 
from time to time, allow partisan politics to interfere with the appointment of qualified 
candidates.

At a recent panel discussion conducted at the 1998 Annual Meeting of the Maine State 
Bar Association, Maine's top Legislative, Judicial, and Executive representatives all agreed that 
the legislative confirmation process currently in place was without a doubt the best system for 
Maine at this time.

Please feel free to contact me if you have any further questions. I wish you the best of 
luck with vour endeavor.

Sincerely,

Julie G. Rowe 
Executive Director

JGR/cgc



C i t i z e n s  C o n f e r e n c e  o n  J u d i c i a l  S e l e c t i o n
'ioaormrv C hiinr
L»rty L. G ilbert
C. Michael Hare
Senator Ann Kobayaibi
Chief Jiu tice Herman l.um (Rid.)

CflaftriinK Chiira:
Sherry P. Broder 
Senator M ilton Holt 
A hom ey General Robert A. M a rti 
Chief Juilicc Ronald T.Y. Moon 
Lawrence S. O tinaga

Pianniar Committee Chain- 
Jemet L. Branham 
Margery S. B roniter 
JefTtTy P. Crabtree 
Charlea F. Fell 
William A. Harrison 
Robert S. T oyofu tu

♦ J U L Y  23, 1993 ♦

P. O. Box 656 
Honolu lu , H I 96809

M e m o r a n d u m  To: 

From:

Date:

Participants of Citizens Conference on Judicial Selection 

Lawrence F Okinaga 

J u n e  4 ,  1996

We are very pleased to make this final report to the Citizens 
Conference on Judicial Selection. It has been hard work on behalf of all of 
you but such work has resulted in near total success, efforts resulting in 
significant improvements in our merit selection process. It was through the 
efforts of all participants as well as our many legislators, judges, state 
administration officials, and volunteers, as well as of course our voting 
citizens in making this all happen. On behalf of the Co-Chairs of the 
Conference and its Planning Committee, I wish to express my appreciation, 
as well as congratulations to all.

There is little doubt that fundamental changes have now been 
imposed on our merit selection process. More public input and 
accountability, the realignments of how judges are selected, and the 
composition of Commissioners and their standards of conduct are all 
reality. The Governor, Chief Justice, legislature, the Commission, and, of 
course, the electorate, all came forward and responded favorably to our 
recommendations, and my sincere thanks to all for their commitment and 
decisions in favor of reform.

Substantially all of the substantive recommendations have been 
implemented, whether by ratification by voters through constitutional 
amendments, rule changes by the Judicial Selection Commission itself and 
by decisions made by the Governor and Chief Justice. Please note that with 
respect to the recommendations that have been implemented by

01111731.1.901-30



Constitutional amendments, these amendments may still be subject to 
appeal by the State. We understand that a decision on an appeal is pending.

As a result of the work of the Citizens Conference, the following 
highlights the significant achievements of the Citizens Conference.

► A more open judicial selection process. A key recommendation of 
the conference was that the list of nominees be made public. Both 
the Governor and the Chief Justice now disclose all of the nominees 
that have been forwarded by the Commission.

► All District Court appointees now must go..thro.ugh-a.c.onfirmatiQn 
process. Now every newly-selected judge must receive confirmation 
by the State Senate. District Court judgeships, which now comprise 
the majority of judgeships, are now subject to confirmation. Public 
input in the confirmation process is now reality.

The number, of nominees set forth in the Constitution to.be.sgnUfl 
the appointing authority has been reduced. The Commission now 
has the option of sending from four to six nominees to the appointing 
authority, rather than “not less than six,” which should enhance the 
quality of the applicant pool. The Commission no longer has the 
constitutional authority to submit more than six names to the 
appointing authorities.

► Appointment of commissioners bv Constitutional amendment. 
Appointment of commissioners has now been changed. The Citizens 
Conference felt that the appointing authorities (the Governor and 
Chief Justice) should not have as many appointees (a total of five of 
the nine commissioners) inasmuch as they appoint the judges from 
the lists of names submitted by the Commission. The Speaker of the 
House and the President of the Senate are now each permitted to 
select two members of the Commission. One of the Commissioners 
must now be a neighbor islander.

► Commission ethics and communication with Commission. The 
Commission has adopted its code of conduct in its new Rule 5. The 
Commission has also strengthened its conflict of interest rule with a 
new section on conflict of interest which addresses the concerns of

01111731.1.901-30 2.



FINAL REPORT 
OF THE STATE OF HAWAn 
CITIZENS CONFERENCE 

ON JUDIC IAL SELECTION

We are pleased to provide this final report to the Citizens Conference, 
which describes each recommendation and how the recommendation was 
implemented. As seen below, the recommendations of the Conference have 
substantially been adopted1. Congratulations to all for your outstanding work.

A. R ecom m endations R ela t in g to th e..C o m m issio n .

1. Recommendation .Relating to Commission Appointments: The
Constitution should be amended to make some change in who appoints the members of 
the Judicial Selection Commission. The number of appointees named by the Governor 
and Chief Justice should be reduced.

Concern of the Conference: Concern was raised during discussions at 
the Conference that the appointing authorities (the Governor and the Chief Justice), in 
addition to their powers of appointment, also had the collective power to appoint the 
majority of the Commissioners and had the appearance that both had an inordinate 
amount of power over the eventual selection of our judges.

Implementation: Under the Constitutional amendment, the Governor’s 
appointments to the Commission have been reduced from three to two and the Chief 
Justice’s appointments from two to one. The President of the Senate and the Speaker 
of the House will now each select two members of the Commission, whereas in the 
past they had the power only to appoint one each. (See Exhibit A 1)

2. R ecom m enda tion Relating.to  N.eighbo.r_IsIand Commissioner:
The Judicial Selection Commission should have a Neighbor Island member at all 
times.

‘Please note that with respect to the recommendations that have been implemented by 
Constitutional amendments, these amendments may still be subject to appeal by the State. A 
decision on an appeal is pending.

01113619.1.901-30



THE CONSTITUTION OF THE STATE OF HAWAII

ARTICLE VI 

APPOINTMENT OF JUSTICES AND JUDGES

Section 3. The Governor [shall], with the consent of the senate, shall fill a vacancy in 
the office of the chief justice, supreme court, intermediate appellate court and circuit courts, 
by appointing a person from a list of not less than four, and not more than six, nominees for 
vacancy, presented to the governor by the judicial selection commission.

If the governor fails to make any appointment within thirty days of presentation, or 
within ten days of the senate’s rejection of any previous appointment, the appointment shall 
be made by the judicial selection commission from the list with the consent of the senate. If 
the senate fails to reject any appointment within thirty days thereof, it shall be deemed to have 
given its consent to such appointment. If the senate shall reject any appointment, the 
governor shall make another appointment from the list within ten days thereof. The same 
appointment and consent procedure shall be followed until a valid appointment has been 
made, or failing this, the commission shall make the appointment from the list, without senate 
consent.

The chief justice, with the consent of the senate, shall fill a vacancy in the district 
courts by appointing a person from a list of not less than six nominees for the vacancy 
presented by the judicial commission. If the chief justice fails to make the appointment within 
thirty days of presentation, or within ten days of the senate’s rejection of anv previous 
appointment, the appointment shall be made by the judicial selection commission from the list 
[.] with-thg_CQnsent-Offhe-senat.e. Trhe senate must hold a public hearing and vote on each 
appointment.within thirty davs of anv appointment. If the senate fails to do so. the 
□Qmination_shall_b.e.retum.e-d_tQ_the-CQiimiission and the commission shall make the 
appointment from the.list without senate consent. The chief justice shall appoint per diem 
district court judges as provided by law.

JUDICIAL SECTION COMMISSION

Section 4. There shall be a judicial selection commission that shall consist of nine 
members. The governor shall appoint jwp [three] members to the commission. No more than 
one of the £wq [three] members shall be a licensed attorney. The president of the senate and 
the speaker of the house of representatives shall each respectively appoint two members [one 
member] to the commission. The chief justice of the supreme court shall appoint one member 
[two members] to the commission. [No more than one of the two members shall be a licensed 
attorney.] Members in good standing of the bar of the State shall elect two of their number to 
the commission in an election conducted by the supreme court or its delegate. No more than 
four members of the commission shall be licensed attorneys. At all times, at least one

EXHIBIT A - Page 1
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Final Report

RECOM M ENDATION M To make jury 
s e r v i c e  m o re  r e p r e s e n t a t i v e  o f  I h e 
community, interesting, and palatable:

I. Jury service should be limited to one 
trial/one day.

II. Jurors should be selected not only from 
the voter rolls but also from the l i s t  of 
licensed drivers maintained by the Motor 
Vehicle Administration.

III. Juries in m isdemeanor eases should 
consist of six rather than twelve persons.

IN'. In civil eases, with the agreement of the 
parties, alternate jurors still serving when 
the jury begins deliberations should be 
permitted to serve as regular jurors and 
take part in deliberating and rendering 
the verdict.

V. Jurors should ordinarily be allowed to 
take notes.

RECOMMENDATION 9: Each courthouse 
should be fully accessible to the public in 
c o n fo rm a n c e  with the A m ericans with 
Disabilities Act. Foreign and sign language 
interpreters should be reasonably available. 
Victims and witnesses should be provided 
safe, non-public waiting rooms and child care 
facilities. The courts should use information 
and communication technology to inform 
litigants and other interested persons about 
c o u r t  p r o c e d u r e s ,  r e q u i r e m e n t s ,  and 
schedules, and where assistance may be 
available.

Selection. Tenure, and Evaluation 
o f  J u d e e s  and  Ot he r  Co u r t  
Personnel

R E C O M M E N D A T IO N  10: S u b j .  . s 
Recommendation lo. the method of s e l e c t i o n  
and retention of the judges and c l e r k s  of t h e  
Court of Appeals and the Court of Special 
A p p e a l s  should be maintained.

R EC O M M E N D A T IO N  I I :  The c u r re n t  
method of selecting and retaining Circuit 
Court judges should be changed. With the 
exception of the length ol the term, the 
system for selecting and retaining Circuit 
Court judges should be the same as that used 
for appellate judges. A Circuit Court judge 
should be appointed by the Governor from a 
list submitted by the appropriate trial court 
judicial nominating commission, subject lo 
confirmation by the State Senate. At the next 
general election following one year from the 
c re a t io n  of the vacancy filled  by the 
appointment, the judge should stand on his or 
her record for a fourteen-year term in a 
retention election, the voters voting for or 
against re ten tion . At the next general 
election following the expiration of that term, 
the judge should again stand on his or her 
record for an additional fourteen-year term in 
a similar retention election. This would 
replace the current system that subjects 
Circuit Court judges to contested primary and 
general elections.

R E C O M M E N D A T IO N  12: S u b je c t  to 
Recommendation 13. the method of selection 
and retention of the judges and c l e r k s  of the 
District Court should be maintained.

RECOMMENDATION 13: T. assist the
public in the second round of retention 
elections for appellate and Circuit Court 
judges (i.e.. following the expiration of their 
initial ten-year or lourleen-year termsi. to

M



Fimtl Report

County t. other equity matters, judicial review 
of decisions made by administrative agencies, 
and appeals from the District Court. In FY
1995. there were 262.000 filings in the 
Circuit Courts— 148.000 civil cases, nearly
69.000 criminal cases, and almost 46.000 
juvenile cases. There were, in addition. 6.500 
appeals \ . '>m the District Court and 4.100 
'•appeals" ti >n administrative agencies.

Unlike the District Court, the Circuit 
Courts are not unified. There is no Chief 
Judge and. except for a Conference of Circuit 
J u d g e s  crea ted  by ru le  and hav ing  no 
operational authority, there is no central body 
to coordinate the operations of those courts. 
Administrative authority seems to be shared 
by a sy s te m  of c i rc u i t  a d m in is t r a t iv e  
j u d g e s  — o n e  fo r  e a c h  o f  th e  e i g h t  
circuits— county administrative judges, and. 
to some imprecisely defined extent, by the 
judges themselves. There is a clerk for each 
of the 24 courts, elected by the voters in the 
county. Although the clerk is in substantial 
charge of the office, some administrative 
control over the operation of the office is 
exercised by the Administrative Office of the 
Courts. Also unlike the District Court, the 
Circuit Courts are funded in part by the State 
and in part by the local governments. The 
State pays the salaries of the judges and the 
o p e ra t io n s  of the c le rk ’s o ffice  which, 
together, account for about 60 percent of the 
aggregate expenditures: the county pays the 
rest—jurors, secretaries, law clerks, bailiffs, 
librarians, professional staff, court reporters, 
and maintenance of the courthouse.

As of October 1996. there were 134 
C ircu it  Court judgeships on the Circuit 
Courts. Circuit Court judges are appointed 
by the Governor from a list submitted by the 
a p p r o p r i a t e  t r i a l  c o u r t  n o m i n a t i n g  
commission. The initial appointment extends 
to the next general election following one 
year after creation ot the vacancv filled bv

the appointment. The appointee then Mand\ 
in the primary election against any legally 
qualified person who chooses to run. If th, 
appointee i> successful in either primary but 
does not win both, he or she may face a 
challenger in the general election u' w e l l  
Whoever is elected at the general election 
then serves a 15-year term, at the er.J of 
which, he or she may. or may not. be 
reappointed by the Governor, from a list 
submitted by the nominating commission, for 
an additional term extending approximately 
one year to the next election. The judge may 
then, again, face challengers in the primary 
and general elections.

The Court of Special Appeals
The Court of Special Appeals is the 

Stale's intermediate appellate court. Created 
in 1967. it consists of thirteen judges and 
hears all civil and criminal appeals from the 
Circuit Courts except criminal cases in which 
the death penalty has been imposed, certain 
appeals emanating under the election laws, 
and appeals from a narrow class of savings 
and loan receivership orders, which go 
directly to the Court of Appeals. In all. the 
court handles about 2.100 appeals each year, 
of which over 1.600 require opinions. In 
a d d i t io n ,  the court hand les abou t 500 
applications for leave to appeal in post 
conv ic tion  cases, violation of probation  
cases, and convictions based on guilty pleas.

The judges of the Court of Special 
Appeals are appointed by the Governor from 
lists submitted by the Appellate Judicial 
N o m in a t in g  C o m m is s io n ,  s u b j e c t  to  
confirmation by the State Senate. One judge 
comes from each of the seven appellate 
circuits created by the State Constitution: six 
judges may come from any part of the State. 
At the next general election following one 
year from the creation of the vacancy filled
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by the appointment, the judge stands in a 
retention election as a representative of a 
designated appellate circuit or from the State 
at large, for a ten-year term. If there are no 
other candidates in the election, the voters 
vote for or against retention of the judge in 
office. At the conclusion of the ten-vear 
term, the judge again faces the voters in 
another retention election for an additional 
ten-year term.

The Court o f  Appeals
The Court of Appeals is the State's 

highest court. An outgrowth of the colonial 
provincial ccurt. it was first constitutionally 
created in 1776. It consists of seven judges 
selected from among the seven appellate 
circuits in the same manner described above 
forjudges of the Court of Special Appeals.

The C ourt has both ju d ic ia l  and 
administrative/policy making functions. The 
Court has initial appellate jurisdiction, from 
judgments entered by the Circuit Courts, in 
only three areas—criminal cases in which the 
death penalty was imposed, certain cases 
arising under the election laws, and a narrow 
class of orders entered in sa\ings and loan 
receivership actions. It is authorized hy 
statute to answer specific questions regarding 
Maryland law certified to it by the federal 
courts. The great majority of its cases, 
however, come to it through its discretionary 
issuance of a writ of certiorari. Those are 
cases the court chooses, out is not required, 
to hear. Each year, the court receives 
between 600 and 800 petitions for certiorari, 
only about ten to fifteen percent of which are 
granted. The court attempts to Omit its 
regular docket to about 160 cases per year.

The C ourt has a sp e c ia l  in i t ia l  
jurisdiction to resolve legal challenges to the 
decennial reapportionment plan adopted by

the G enera l A ssem bly, and it has been 
required to exercise that jurisdiction with 
respect to the last two plans.

The administrative responsibilities of 
the c o u r t  lie  in tw o bas ic  a re a s  — the 
p r o m u lg a t io n  and m o n ito r in g  o f  ru le s  
governing practice and procedure in the State 
c o u r t s ,  and  s u p e r v i s io n  o v e r  j u d g e s ,  
attorneys, and the practice of law. A great 
deal of the court’s time and energy is devoted 
to  t h o s e  r e s p o n s i b i l i t i e s .  U p o n  
rec o m m en d a tio n  of the C om m ission  on 
Judicial Disabilities, the court determines 
what, if any. sanction should be imposed on 
judges found to have committed wrongdoing 
or otherwise should not remain in office 
because of a disability. Through its power to 
admit attorneys to practice in Maryland, its 
appointment and supervision of the Attorney 
Grievance Commission, and the adoption of 
both Rules of Professional Conduct and a 
disciplinary mechanism, the court exercises 
ultimate supervision over who may practice 
law in Maryland and how that practice may 
be conducted.

The Orphans* Courts

A l t h o u g h  Ma r v l a n d  s e n e r a l l v  isw  ^  u  •

regarded as having a four-tiered court system, 
there is a fifth component of it that dates 
back to 1777— the Orphans' Courts.

In 21 counties and Baltimore City 
there is an Orphans’ Court consisting of three 
j u d g e s  e l e c t e d  by t he  v o t e r s  in t he 
subdivision. The persons serving as judges 
need not be lawyers, and. except in Baltimore 
City, most of them are not lawyers. The 
po s it io n s  are part- t im e: in most o f the 
counties, the courts sit only a few days a 
week. In Montgomery and Harford counties, 
a l t hough  the Or p ha ns '  Cour t  has been 
retained in name, its functions have, in effect.
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THE GOVERNOR AND THE GENERAL ASSEMBLY OF MARYLAND

December 31, 1974

^  COMMISSIONERS

*
~~~ Hon. George L. Russe l l ,  J r .
Of Chairman
Q )  Hon. Victor L. Crawford

Vice-Chairman 
Hon. J .  Joseph Curran, J r .
Hon. J .  Dudley Digges- •
Hon. Wallace E. Hutton
Hon, Martin A. Klrcher (res igned, September, 1973)
Hon. Solomon Liss
Richard M. Millman, Esquire
Hon. Joseph E. Owens
Hon. George 0. Sol t e r

Michael J .  Kelly,  Executive Direc tor 
Marion G. Meckler, Ass is tan t  to the Direc tor  
Ju l ie n  Hecht, Research Ass is tant  
Thomas Xwaitkowski. Research Ass is tant

Please  address a l l  react ions  to t h i s  Report to the Coronission 
on Jud ic i a l  Reform:

500 West Baltimore St ree t  
Baltimore,  Maryland 21201 
Telephone: 301-528-7579



The C c w l Jstoa worked closely end effectively with the 1974 . 

Special Conrfttee on Judicial Selection end Tenure of the Maryland 

State Bar Association which drafted a bill which implements the 

District Court selection method. The following description of 

the bill is taken from that Coawittae’s report in 79 Transactions of 

the Maryland State Bar Association. 36-37 (1974):

The proposal-cells for the- appointment, of Judges/ , 
of the Court of Appeals, and. any. intermed iate courts of 
appeal by the Governor subject to Senate Confirmation.
Hearings, deliberations and debate on the confirmation of ? 
appointees to these courts must be publif. Confirmation 
is  made upon a major i ty  vote of a l l  members o f  the Senate.
I f  a judge appointed by the Governor i s  r e j e c t e d  or  f a i l s  
to be confirmed by the Senate,  then he ceases to  hold 
o f f i c e .  These provis ions are the  same as those governing 
se le c t io n  and confirmation of  D i s t r i c t  Court judges.

The term of  each app e l la te  judge i s  15 year s  from 
his  q u a l i f i c a t i o n  fo r  the o f f i c e  or  u n t i l  he a t t a i n s  
the age o f  70 y e a r s ,  i f  t h a t  occurs f i r s t .  The Governor 
is  requi red to  reappoint  a judge ,  subjec t  to Senate con­
f i rm at ion ,  fol lowing the e xp i ra t io n  of a term f o r  which 
he has been both appointed and confirmed.

A new sec t ion  i s  proposed which would provide  tha t  members 
of the General Assembly would not be d i s q u a l i f i e d  fo r  
judgeships crea ted  while they are members of the  General 
Assembly s o l e l y  for  t ha t  reason. This i s  a permanent 
provision  and would avoid the nec es s i ty  of So providing 
each time a c on s t i t u t io n a l  amendment of the Ju d ic i a ry  
Ar t ic le  passes the General Assembly.

In terim t rovis ions  propose t h a t  each a p p e l l a t e  judge 
holding o f f i c e  on the e f f e c t iv e  da te  of the  amendments 
for  an e l e c t e d  term shall  continue in o f f i c e  f o r  the 
remainder of  his e le c t ed  term and then sha l l  be appointed 
by the Governor subjec t  to Senate conf i rmat ion;  t h a t  
each a p p e l l a t e  judge then holding o f f i c e  pursuant  to 
appointment following the terminat ion  of an e l e c t e d  term 
shall  continue in o f f i c e  u n t i l  the general  e l e c t i o n  
occurring  next  a f t e r  the e f f e c t i v e  date of the amendments 
and then sh a l l  be reappointed by the Governor su b jec t  to 
conf irmation by the Senate; and t h a t  each a pp e l l a t e  judge
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The Danger o f More Activist Judges
The Washington Times, January 28, 1997 

by JSMP Director Thomas L. Jipping

Last week U.S. District Judge Shira Scheindlin declared unconstitutional the new federal law prohibiting 
the sale of pornography on military bases. President Clinton nominated her, and the Senate unanimously 
approved her appointment. Two Clinton appointees to the U.S. Court of Appeals have recently ruled that 
judges requiring drunks to attend Alcoholics Anonymous amounts to an unconstitutional "establishment 
of religion." The Senate unanimously approved their appointment as well. Remember the infamous U.S. 
District Judge Harold Baer, the one who threw out 80 pounds of heroin and cocaine evidence? He said it 
was perfectly natural and not suspicious at all for people to sneak around in the wee hours of the morning 
and run away as soon as they saw the police. President Clinton nominated him and the Senate 
unanimously confirmed his appointment.

President Clinton has named an almost unbroken string of activist judges to the federal bench, adding to 
the many already there. The Senate has offered no resistance, holding only four roll call votes while 
approving 202 Clinton judges. The Senate approved the rest by unanimous consent, without any debate 
or a whisper of concern. All of these roll call votes occurred before the Republicans became the majority.

This rubber stamp suggests that it matters little who sits on the federal bench. It matters very much, 
however, and yesterday the largest coalition ever to organize in opposition to judicial activism said so. 
President Clinton and each Senator that day received a letter signed by 260 national and state grassroots 
organizations, representing millions of Americans, pledging to "promote judicial restraint and fight 
judicial activism with whatever tools and resources are legitimately at our disposal." Its members 
represent crime victims, property owners, women, law enforcement, small business, family advocates, 
minorities, religious denominations, senior citizens, and many others. At least half of these organizations 
have never previously been actively involved in this cause.

This cause is restoring the federal judiciary' to its p. oper place. Two of the most unique things about 
America are that it is a system of self-government i nder a written Constitution. Those features require 
that the lawmakers be the people themselves or tho>e who the people elect to represent them in the 
political branches and are accountable to them. When judges have unrestrained power to make up the 
meaning of our laws, however, they become the lawmakers. In doing so, they violate their own oath of 
office. Judges, like other public officials, take an oath to support and defend "the" Constitution of the 
United States. Not "a" Constitution, or "their" Constitution, or "some" Constitution, but the Constitution. 
They do not have the power to make up the law.

Yet make up the law they do. Activist judges feel free to impose their own preferences or priorities on the 
country, regardless of what the real lawmakers have done Judge Thelton Henderson in California 
thought Proposition 209, which prohibits race and sex discrimination, was a bad idea so he said it 
violated the Constitution's 14th Amendment guarantee of equal protection. Most people probably thought 
banning discrimination was the essence, rather than the antithesis, of equal protection. The Supreme 
Court thought Amendment 2, a ballot measure that would prohibit quotas and special rights for 
homosexuals, was a bad idea. Justice Anthony Kennedy, appointed by a Republican president, said that it 
too violated the equal protection clause. He completely disregarded the justifications for Amendment 2 
offered by the state of Colorado and said he knew the real motivation behind the measure was hatred of 
homosexuals. That's right, the Supreme Court said that the people of Colorado were not only bigots but 
had lied about it too and the Court was going to set the re:ord straight.
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This kind o f  judicial arrogance must stop if the American system of self-government and liberty is to 
survive. It will only happen if those tasked by the Constitution to select federal judges make it happen. 
President Clinton's political supporters need activist judges because their political agenda often fares 
poorly in the ordinary political process. President Clinton has heeded their demands and appointed 
activist judges. The Senate has so far virtually laid down and played dead.

This new coalition, however, has said enough is enough. It contains more organizations opposing the 
kind of judges President Clinton has appointed than there exist judges President Clinton has appointed. 
They are joined by talk show hosts whose programs are aired collectively on nearly 3000 radio stations. 
Every aspect of the Senate's record injudicial selection will be communicated to this coalition and 
reported on talk radio. The coalition will work to educate the American people, the media, and the 
Senate about what judicial activism is and how it threatens self-government and liberty.

The legal establishment and political left are as predictable as tomorrow's sunrise. They will say this 
threatens the independence of the judiciary. Yet the real threat to judicial independence comes from 
within the judiciary, not outside it. It comes from judges who act like politicians and philosopher kings, 
going beyond their proper role and attempting to rearrange society to their liking. The effort to expose 
judicial activism and bring the judiciary back to its proper place, then, will re-establish rather than 
threaten true judicial independence. The predictable Chicken Little cry that these efforts threaten judicial 
independence are nothing but a smokescreen; the left simply wants a judiciary free to run the country in 
peace.

The Senate must make both procedural and substantive changes as it pursues its constitutional duty of 
advice and consent. Procedural changes include taking roll call votes on judicial nominees. In fact, 
starting with the 105th Congress the coalition will consider unanimous consent approval of nominees as 
affirmative votes for nominees. The Senate should also separate consideration of judicial nominees from 
either the legislative process or its consideration of executive branch nominees. It should no longer trade 
judges-who are far more important than legislation because they have the power to define and, therefore, 
to make legislation-for legislative favors. It should no longer treat nominees to the judicial branch, who 
serve during good behavior and must only decide legal cases, with the same deference as nominees to the 
executive branch, who serve at the pleasure of the president and deal with policy issues.

Substantively, the Senate should use judicial philosophy as its basic criterion for evaluating nominees. As 
Senate Judiciary' Committee Chairman Orrin Hatch put it in a speech to the Federalist Society on 
November 15, 1996, "a judicial activist...is not...qualified to sit on the federal bench." Every Senator 
should take the same pledge that Senator Hatch made in that speech: "Those nominees who are or will be 
judicial activists should not be nominated by the president or confirmed by the Senate, and I personally 
will do my best to see to it that they are not." They should not only take this pledge, they should keep it, 
for in Washington talk is not even cheap, it's free.

Nothing less than self-government and liberty are at stake in the choice between judicial activism and 
restraint. This unprecedented grassroots coalition today made a clear and unmistakable statement of its 
choice and what it expects. The unprecedented size of this coalition is only the beginning; efforts to bring 
more grassroots organizations and talk radio into this coalition will continue indefinitely. As it says in the 
Gospel of Matthew, he that hat ears to hear, let him hear.

If you have any questions or wHild like more information about judicial activism, 
please contact us at Judues@fcref.oru.

http://www.4judicialrextramt.org
mailto:Judues@fcref.oru
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Killing Democracy One Judge at a Time
The Washington Times, February 18, 1997 

by JSMP Director Thomas L. Jipping

Judicial activism is both simple and complex. On the one hand, judicial activism is really not difficult to 
define or understand. In fact, Humpty Dumpty defined it when he said: "When I use a word it means what 
I choose it to mean-neither more nor less." Judicial activists believe they can make up the meaning of our 
laws, re-writing statutes and the Constitution to suit their own ends. On the other hand, judicial activism 
is complex in its devastating consequences. It emasculates democracy, self-government, and the rule of 
law. It subverts the very principles of republican government that the Constitution itself guarantees.

Senators take an oath to "support and defend the Constitution of the United States against all enemies, 
foreign and domestic." Not some constitution, or any constitution, but the Constitution. Judicial activists, 
however, do not really believe there is such a thing as the Constitution, but only a constitution that they 
may fashion at a particular time. This renders judicial activists unqualified to sit on the federal bench and 
Senators, by virtue of their oath of office, have an obligation to oppose their appointment. The judicial 
selection process, therefore, should be structured to determine whether nominees will more likely than 
not exercise judicial activism or restraint on the bench.

On January 30, 1997, Senator Orrin Hatch, Judiciary Committee chairman, promised on the Senate floor 
to "do what it takes to weed out those nominees who pay lip service to judicial restraint, but then think 
they can do anything they want to once they don their robes." He said he was "serving notice that we do 
not intend to allow this rising tide of judicial activism to continue." He can start with some of those 
President Clinton has re-nominated after the Senate failed to approve them last year.

William Fletcher, for example, has been re-nominated to the U.S. Court of Appeals for the Ninth Circuit. 
He is a Berkeley law professor with no courtroom experience of any kind who advocates sweeping 
judicial power and rejects traditional limits on that power.

In a 1982 article, he wrote of a "discretionary constitution" that allows judges to declare legislatures "in 
default" and substitute "judicial discretion...for political discretion" to achieve desired policy results. His 
own examples showed how judges could use this approach to restructure the political process, operate 
school systems, micromanage prisons, and even run mental hospitals.

In a 1987 article, Fletcher rejected the most fundamental restriction on judges, the Constitution's own 
separation of powers. He wrote that a "workable arrangement" prompted by "political circumstances" 
should take precedence over the text of the Constitution.

In a 1988 article, Fletcher also rejected more practical restraints on judges. The Constitution limits 
judicial power to actual "cases" or "contro\ersies." Judges may not issue rulings in the abstract, but only 
decide real cases brought by a party whose legal rights have concretely been violated. Fletcher argued for 
abandoning this requirement.

President Clinton has also re-nominated Margaret McKeown to the U.S. Court of Appeals for the Ninth 
Circuit. Her record demonstrates a clear belief that the courts can and should be used to achieve political 
goals. In one case, she was lead counsel on behalf of the ACL.U in a lawsuit to keep a citizen initiative off 
the Washington state ballot that would have denied special legal status to homosexuals. McKeown did 
not simply lobby against the measure, she went to court to deny the citizens of Washington the chance to

I nl < :  I') (>S 1 47 PM



Killing Democracy One Judge al a Time liup:,/w\w\ -ljudieialrc.slratnl.orgoped OC iSS'JUrr

decide that policy issue for themselves

In court filings bearing her signature, McKeown argued that the process of direct democracy 
itself-gathering signatures and placing the measure on the ballot-would be unconstitutional. She claimed 
that merely gathering signatures would, by itself, cause hate crimes, emotional suffering, and suicides, as 
well as increase sexually transmitted diseases, substance abuse, and depression. If she, as a lawyer, would 
seek to deny citizens the right to vote on such a policy issue, why would she, as a judge, not strike down 
an initiative citizens might actually enact?

McKeown signed a report that was used to help persuade the already-politicized American Bar 
Association to adopt a radical abortion-rights agenda in 1992. With the ABA's latest extremist position 
on the death penalty, more Americans than ever are seeing it for the liberal interest group it has become.

McKeown was a member of the so-called gender bias task force that sparked a movement to impose 
political correctness on the judicial process. These panels have become so controversial that the Judicial 
Conference of the United States no longer supports them. Though McKeown's task force claimed to have 
found rampant bias and urged sweeping politicized changes, the General Accounting Office concluded in 
March 1996 that the group's methods "were not appropriate to draw such conclusions or to support such 
recommendations." She tried to manipulate the courts to engineer politically correct results, exactly the 
work of the judicial activist.

President Clinton has also re-nominated Margaret Morrow to the U.S. District Court for the Central 
District of California. In a 1995 article, she expressed an aggressively activist approach to the law: "For 
the law is, almost by definition, on the cutting edge of social thought. It is the vehicle through which we 
ease the transition from the rules which have always been to the rules which are to be."

In a 1983 article, Morrow opposed any restrictions on the aggressively political agenda of the Legal 
Services Corporation. She wrote that "we lawyers...will undoubtedly be called upon to battle once again 
for a cause at the very center of the political, philosophical and social fabric of America." Just as activist 
judges have increasingly blocked citizen initiatives after their adoption, and activist nominees such as 
Margaret McKeown have tried to use the courts to declare democracy itself unconstitutional, Morrow 
argued in a 19S8 article for limitations on citizen initiatives. She scoffed at her fellow citizens, writing 
that "any real hope of intelligent voting by a majority" was "ephemeral" at best. In a I9S9 article. Morrow- 
adopted the same sort of statistical approach to race discrimination that has led activist judges to impose 
quotas, grant race preferences, or permit racial firing in the name of so-called "diversity."

Combining her belief that the law is a vehicle for moving society toward new rules with her consistently 
liberal views on other issues compels the conclusion that she would, if confirmed, be another in a long 
string of liberal activist Clinton indues. Unfortunately, the Senate Judiciary Committee never asked her 
about these or other articles outlining her activist credentials when she appeared before them on June 25,
1996. That brief hearing included six nominees but only two of 18 committee members attended.

The gravity of the crisis and the Senate's lack cf past scrutiny has led nearly 300 grassroots organizations 
to state their opposition to judicial activism and urge Senators to sign a pledge to prevent confirmation of 
activist nominees. The American people deserve a place at the table rather than at the back of the bus in 
the judicial selection process. On February 12. Senator Patrick Leahy, ranking Democrat on the Judiciary 
Committee, openly attacked this effort to organize and inform Americans about the loss of their liberty at 
the hands of judicial activists. He denounced as a "thinly veiled threat" the efforts by coalition leaders to 
better educate Americans about the dangers of judicial activism. Senator Leahy apparently believes that a 
better informed and more involved electorate is a bad thing. The only thinly veiled threat is Senator
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Leahy’s attempt to censor and intimidate the American people into silence. The leaders of this coalition, 
on the other hand, have not made a thinly veiled threat at all, but a completely unveiled promise. If 
Senators choose to ignore their oath of office and continue approving activist judges, their constituents 
will know about it.

Judicial activism threatens the very heart of what makes America the best political and social system in 
the world. If Humpty Dumpty can define it, and Senators have an obligation to oppose it, the people have 
a right to demand that they do so.

If you have any questions or would like more information about judicial activism, 
please contact us at Judues@fcref.oru.

mailto:Judues@fcref.oru
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The Imperial J u d ic iary . . .  And What Congress Can Do
About It

By Edwin Meese ITT &  Rhett DeHart

Policy Review: The Journal of American Citizenship 
Jannnrv-Februarv 1997. Number 81

Under the modern doctrine of judicial review, the federal judiciary can invalidate any 
state or federal law or policy it considers inconsistent with the U.S. Constitution. This 
doctrine gives unelected federal judges awesome power. Whenever these judges exceed their 
constitutional prerogative to interpret law and instead read their personal views and 
prejudices into the Constitution, the least democratic branch of government becomes its most 
powerful as well.

.America's Founding Fathers created a democratic republic in which elected 
representatives were to decide the important issues of the day. In their view, the role of the 
judiciary, although crucial, was to interpret a-,d clarify the law -- not to make law. The 
Framers recognized the necessity of judicial restraint and the dangers of judicial activism. 
James Madison wrote in The federalist Papers that to combine judicial power with 
executive and legislative authority was "the very definition of tyranny," and Thomas 
Jefferson believed that allowing only the unelected judiciary' to interpret the Constitution 
would lead to judicial supremacy. "It is a very' dangerous doctrine to consider the judges as 
the ultimate arbiters of all constitutional questions," said Jefferson. "It is one which would 
place us under the despotism of an oligarchy."

Unfortunately, the federal judiciary has strayed far 
beyond its proper functions, in many ways validating 
Jefferson’s warnings about judicial power. In no other 
democracy in the world do unelected judges decide as many 
vital political issues as they do in America. We will never 
return the odera! government to its proper role in our 
society un.il we return the federal judiciary to its proper 
role in ou; government.

Supreme Court decisions based on the Constitution 
cannot be reversed or altered, except by a constitutional 
amendment. Such decisions are virtually immune from
presidential vetoes or congressional legislation. Abraham Lincoln warned of this in his First 
Inaugural Address when he said:

”[T]he candid citizen must confess that if the policy of the -crnment, upon vital 
questions, affecting the whole people, is to be irrevocably fixed by decisions of the Supreme 
Cour t . . .  the people will have ceased to be their own rulers, having, to that extent, 
practically resigned their government into the hands of that eminent tribunal."

When the most important social and moral issues are removed from the democratic 
process, citizens lose the political experience and moral education that come from resolving 
difficult issues and reaching a social consensus. President Reagan explained how judicial

The doctrine of 
judicial review gives 
unelected federal 
judges awesome 
power to usurp the 
democratic process.
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activism is incompatible with popular government:

"The Founding Fathers were clear on this issue. For them, the question involved in 
judicial restraint was not -- as it is not -  will we have liberal courts or conservative courts? 
They knew that the courts, like the Constitution itself, must not be liberal or conservative. 
The question was and is, w ill we have government by the people?" [Emphasis added ]

Judicial Excesses

When federal judges exceed their proper interpretive role, the result is not only 
infidelity to the Constitution, but very often poor public policy. Numerous cases illustrate the 
consequences of judicial activism and the harm it has caused our society. Activist court 
decisions have undermined nearly every aspect of public policy. Among the most egregious 
examples:

Allowing racial preferences and quotas. In United 
Steelworkers o f America v. Weber (1979), the Supreme Court 
held for the first time that the Civil Rights Act of 1964 permits 
private employers to establish racial preferences and quotas in 
employment, despite the clear language of the statute: "It shall be 
an unlawful employment practice for any employer. . .  to 
discriminate against any individual because of his race, color, 
religion, sex, or national origin." Had the Court decided Weber 
differently, racial preferences would not exist in the private sector 
today. The Weber decision is a classic example of how unelected 
government regulators and federal judges have diverted our 
civil-rights laws from a color-blind ideal to a complex and unfair 
system of racial and ethnic preferences and quotas that perpetuate 
bias and discrimination.

Creating a "right" to public welfare assistance. In
Goldberg v. K e lly  (1970), the Supreme Court sanctioned the idea that welfare entitlements 
are a form of "property" under the Fourteenth Amendment. The Court's conclusion: Before a 
government can terminate benefits on the grounds that the recipient is not eligible, the 
recip ent is entitled to an extensive and costly appeals process akin to a t  ial. Thanks to the 
Court, welfare recipients now have a "right" to receive benefits fraudulently throughout 
lengthy legal proceedings, and never have to reimburse the government if their ineligibility is 
confirmed. The decision has tied up thousands of welfare workers injudicial hearings and 
deprived the truly needy of benefits. By 1974, for example, New York City alone needed a 
staff'of 3,000 to conduct Goldberg hearings.

Hampering criminal prosecution. In Mapp v. Ohio (1961), the Supreme Court 
began a revolution in criminal procedure by requiring state courts to exclude from criminal 
cases any evidence found during an "unreasonable" search or seizure. In so holding, the 
Court overruled a previous case, W olf v. Colorado (1949), which had allowed each state to 
devise its own methods for deterring unreasonable searches and seizures. The Supreme 
Court in effect acted like a legislature rather than a judicial body. As a dissenting justice 
noted, thzSfupp decision uniiistifiabK infringed upon the states’ sov ereign judicial systems 
and forced them to adopt a uniform, federal procedural remedy ill-suited to serve states with 
"their own peculiar problems in criminal law enforcement."

Federal judges 
have diverted our 
civil-rights laws 
from a
color-blind ideal 
to a complex and 
unfair system of 
racial and ethnic 
preferences.
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In fact, nothing in the Fourth Amendment or any other provision of the Constitution 
mentions the exclusion of evidence, nor does the legislative history of the Constitution 
indicate that the Framers intended to require such exclusion. Instead we ought to explore 
other means of deterring police misconduct without acquitting criminals, such as permitting 
civil lawsuits against reckless government officials and enforcing internal police sanctions 
against offending officers with fines and demotions.

Since M app v. Ohio, the exclusionary rule has had a devastating impact on law 
enforcement in America. One recent study estimated that 150,000 criminal cases, including
30,000 cases of violence, are dropped or dismissed every year because the exclusionary rule 
excluded valid, probative evidence needed for prosecution.

L ow e r in g  h ir ing  s tanda rds fo r  the U.S. w ork fo rce . In Griggs v. Duke Power Co. 
(1 9 7 1 ) ,  a plaintiff challenged a company's requirement that job applicants possess a 
high-school diploma and pass a general aptitude test as a condition of employment. The 
lawsuit argued that because the diploma and test requirements disqualified a disproportionate 
number of minorities, those requirements were unlawful under the Civil Rights Act of 1964 
unless shown to be related to the job in question.

The Court ruled that under the Act, employment requirements that disproportionately 
exclude minorities must be shown to be related to job performance, and it rejected the 
employer's argument that the diploma and testing requirements were implemented to 
improve the overall quality of its work force. Moreover, the Court held that "Congress has 
placed on the employer the burden of showing that any given requirement must have a 
manifest relationship to the employment in question."

In fact, the Act explicitly authorizes an employer to use aptitude tests like the one 
challenged in Griggs. This insidious court decision has lowered the quality of the U.S. 
workforce by making it difficult for employers to require high-school diplomas and other 
neutral job requirements. It also forced employers to adopt racial quotas in order to avoid 
the expense of defending hiring practices that happen to produce disparate outcomes for 
different ethnic groups.

"D is c o v e r in g "  a right to abo r t ion . In Roe v. Wade (1973), the Court considered the 
constitutionality of a Texas statute that prohibited abortion except to save the life of the 
mother. .Although the Court acknowledged that the Constitution does not explicitly mention 
a right of privacy, it held that the Constitution protects rights "implicit in the concept of 
ordered liberty." The Court ruled that "the right of personal privacy includes the abortion 
decision," and it struck down the Texas statute under the Due Process Clause of the 
Fourteenth Amendment. The Court then went on. in a blatantly legislative fashion, to 
proclaim a precise framework limiting the states' ability to regulate abortion procedures.

The dissenting opinion in Roe pointed out that, in order to justify its ruling, the 
majority had to somehow "find" within the Fourteenth Amendment a right that was unknown 
to the drafters of the Amendment. When the Fourteenth Amendment was adopted in 1868, 
there were at least 36 state or territorial laws limiting abortion, and the passage of the 
Amendment raised no questions at the time about the validity of those laws "The onlv 
conclusion possible from this history," wrote the dissenting justices, "is that the Drafters did 
not intend to have the Fourteenth Amendment withdraw from the States the power to
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legislate with respect to this matter."

One of the most pernicious aspects of the Roe decision is that it removed one of the 
most profound social and moral issues from the democratic process without any 
constitutional authority. For the first two centuries of America’s existence, the abortion issue 
had been decided by state legislatures, with substantially less violence and conflict than has 
attended the issue since the Roe decision.

O ve r tu rn in g  state re fe renda . In Rower v. Evans (1996), the U.S. Supreme Court 
actually negated a direct vote of the people. This case concerned an amendment to the 
Colorado constitution enacted in 1992 by a statewide referendum. "Amendment 2" 
prohibited the state or any political subdivisions therein from adopting any policy that grants 
homosexuals "any minority status, quota preference, protected status, or claim of 
discrimination." The Court ruled that the amendment was unconstitutional because it did not 
bear a "rational relationship" to a legitimate government purpose and thus violated the Equal 
Protection Clause of the Fourteenth Amendment.

The Supreme Court

The state of Colorado contended that this amendment 
protected freedom of association, particularly for landlords and 
employers who have religious objections to homosexuality, and 
that it only prohibited preferential treatment for homosexuals.
But the Court rejected these arguments and offered its own desecrated the
interpretation of what motivated the citizens of Colorado, principle of
claiming that "laws of the kind now before us raise the self-government
inevitable inference that the disadvantage imposed is born of and appointed itself 
animosity toward the class of persons affected." ^ g  arbiter Of the

nation’s moral 
values

The dissenting opinion argued that Amendment 2 denies 
equal treatment only in the sense that homosexuals may not 
obtain "preferential treatment without amending the state 
constitution." Noting that under Bowers v. Hardwick ( 19S6), 
states are permitted to outlaw homosexual sodomy, the dissent 
reasoned that if it is constitutionally permissible for a state to criminalize homosexua1 
conduct, it is surely constitutionally permissible for a state to deny special favor and 
protection to homosexuals. The Court's decision, the dissent charged, "is an act not of 
judicial judgment, but of political will."

It is hard not to regard the Rower decision as the pinnacle of judicial arrogance: Six 
appointed justices struck down a law passed by 54 percent of a state's voters in a direct 
election, the most democratic of all procedures. In one of the most egregious usurpations of 
power in constitutional history', the Court not only desecrated the principle of 
self-government, but appointed itself the moral arbiter of the nation's values.

T u rn in g  the Tide

Fortunately, Congress has a number of strategies at its disposal to confine the judiciary' 
to its proper constitutional role:

/ .  The Senate should use its confirmation authority to block the appointment of activist



federal judges.
When a president appoints judges who exceed their constitutional authority and usurp 

the other branches of government, the Senate can properly restrain the judiciary by carefully 
exercising its responsibilities under the "advise and consent" clause of Article II, Section 2 of 
the Constitution.

Normally, the Senate Judiciary Committee conducts a hearing on the president's 
nominees. Those nominees who are approved by the committee or submitted without 
recommendation go to the full Senate for a confirmation vote.

Unfortunately, the confirmation process in recent years has been relatively perfunctory.
The Senate has been reluctant to closely question a nominee to ascertain the candidate's 
understanding of the proper role of the judiciary. The Senate committee hearing provides an 
excellent opportunity to discern a judicial candidate's understanding of a constitutionally 
limited judiciary. It also provides a public opportunity for judicial watchdog organizations to 
testify in support of or against a particular nominee.

The Constitution established Senate confirmation to ensure that unqualified nominees 
were not given lifelong judgeships. In carrying out this important responsibility, senators 
should ascertain a prospective judge's commitment to a philosophy of judicial restraint and 
fidelity to the Constitution. In so doing, they should carefully review all the opinions, legal 
articles, and other materials authored by the candidate, the personal background report 
prepared by the Federal Bureau of Investigation, and the testimony of judges and other 
attorneys who have had ample opportunities to view a candidate's work. In the name of 
efficiency, the full Senate sometimes votes to confirm judicial nominees in bundles. This 
practice should cease. Senators should vote on each nominee individually, in order to remind 
the prospective judge and the public of the awesome responsibility of each new member of 
the judiciary and to hold themselves accountable for every judge they confirm to the federal 
bench.

2. Congress should strip the American liar Association of its special role in the judicial 
selection process.

The American Bar Association (ABA) has shown itself to be a special-interest group, 
every bit as politicized as the American Civil Liberties Union or the National Rifle 
Association. In the 104th Congress, for example, the .ABA officially supported federal 
funding for abortion services for the poor, racial and ethnic preferences, and a ban on assault 
weapons: and it opposed a ban a flag-burning, reform of the exclusionary rule and of 
death-penalty appeals, and a proposal to restrict AFDC payments for welfare mothers who 
have additional children. Hence it should be removed from any official role in evaluating 
judicial nominees. It would still be free to testify before the Senate Judiciary Committee 
concerning potential judges, but it would not have anv special status or authority.

The Senate will always need the impartial assessment of judges and lawyers who have 
a detailed knowledge of the work and background of a judicial candidate. In place of the 
ABA. the Senate should appoint a special fact-finding committee in each of the 94 federal 
judicial districts. These lawyers would be selected for their objectivity, ideological neutrality, 
and understanding of the constitutional role of the judiciary. They would obtain the detailed
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information the Senate needs to evaluate a candidate, and would give that information 
directly to the Judiciary Committee without subjective comments or evaluation.

3. Congress should exercise its power to limit the jurisdiction of the federal courts.

Congress has great control over the jurisdiction of the lower federal courts. Article III, 
Section 1, of the Constitution provides that "[t]he judicial power of the United States, shall 
be vested in one supreme Court, and in such in ferio r Courts as the Congress may from  time 
to time ordain and establish." [Emphasis added.] It is well-established that since Congress 
has total discretion over whether to create the lower federal courts, it also has great 
discretion over the jurisdiction of those courts it chooses to create. In fact, Congress has in 
the past withdrawn jurisdiction from the lower federal courts when it became dissatisfied 
with their performance or concluded that state courts were the better forum for certain types 
of cases. The Supreme Court has repeatedly upheld Congress's power to do so.

Congress also has some authority to limit the jurisdiction of the Supreme Court and to 
regulate its activities. Article III of the Constitution states that the Supieme Court "shall 
have appellate jurisdiction, both as to law and fact, with such Exceptions, and under such 
Regulations as the Congress sh a ll make." [Emphasis adced.] Alth. gh we recognize that the 
scope of Congress's power to regulate and restrict the Supreme Court's jurisdiction over 
particular types of cases is under debate, there is a constitutional basis for this authority.

In the only case that directly addressed this issue, the Supreme Court upheld 
Congress's power to restrict the Court's appellate jurisdiction. In E x Parte M cCardie (1869), 
the Court unanimously upheld Congress's power to limit its jurisdiction, stating:

"We are not at liberty to inquire into the motives of the legislature. We can only 
examine into its power under the Constitution; and the power to make exceptions to the 
appellate ju risd ictio n  o f this court is  given by express words. What, then, is the effect of the 
repealing act upon the case before us  ̂We cannot doubt as to this. Without jurisdiction, the 
court cannot proceed at all in any case." [Emphasis added.]

Although some respected constitutional scholars argue that Congress cannot restrict 
the Supreme Court's jurisdiction to the extent that it intrudes upon the Court's "core 
functions," there is no question that Congress has more authority under the Constitution to 
act than it has recently exercised. The 104th Congress displayed an encouraging willingness 
to assert its authority over the jurisdiction of the lower federal courts. For example, the 
Prison Litigation Reform Act of 1995 reduced the discretion of the federal courts to 
micromanage state prisons and to force the early release of prisoners. The Act also makes it 
more difficult for prisoners to file frivolous lawsuits. (An incredible 63.550 prisoner lawsuits 
were filed in federal court in 1995 alone.) Congress also passed the Effective Death Penalty 
Act of 1995. This Act limited the power of the federal courts to entertain endless habeas 
corpus appeals filed by prisoners on death row, significantly expediting the death-penaltv 
process.

Other issues are due for some congressional muscle-flexing to restrain an activist 
judiciary
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P r iv a te - s c h o o l  c h o ic e .  Some radical groups like the 
American Civil Liberties Union argue that the government 
would violate the First Amendment's Establishment Clause if 
it gave a tuition voucher to a family who uses it at a religious 
school. Under current Supreme Court precedents, school 
vouchers are almost certainly constitutional. Nevertheless, 
some federal judges have indicated that they would invalidate 
private-school choice plans under the Establishment Clause. 
Moreover, if more activist justices are named to the Supreme 
Court, a liberal majority could crush one of the most 
promising educational initiatives in recent years by judicial 
fiat. To ensure that the issue of private-school choice is 
decided through the democratic process, Congress should 
consider restricting the Court's jurisdiction over this issue.

J u d ic i a l  t a x a t io n .  "Judicial taxation" refers to federal 
court orders that require a state or local government to make significant expenditures to pay 
for court-ordered injunctions For example, one federal judge ordered the state of Missouri 
to pay for approximately 52.6 billion in capital improvements and other costs to 
"desegregate" the school districts of St. Louis and Kansas City, which in recent years had 
lost many white students. To attract white students back into the system, a federal judge 
required Kansas City to maintain the most lavish schools in the nation, and actually ordered 
the city to raise property taxes to pay for his court-ordered remedies.

There's a name for tax increases imposed by appointed, life-tenured federal judges: 
taxation without representation. Under the Constitution, only Congress can lay and collect 
taxes; our Founding Fathers would be appalled at the thought of federal judges doing so. In 
Federalist No. -AV, James Madison explained that in our democratic system, "the legislative 
branch alone has access to the pockets of the people." To codify- this principle, Congress 
should consider restricting the federal courts' authority to order any government at any level 
to raise taxes under any circumstance.

U se  o f  sp ec ia l  m a s t e r s .  Federal judges sometimes appoint "special masters" to 
micromanage prisons, mental hospitals, and school districts. In the past, these special masters 
have been appointed to carry out the illegitimate excursions of judges into the province of 
the legislative and executive branches. Moreover, the use of special masters has been a form 
of taxation, in that state and local governments are required to pay their salaries and 
expenses -  which have often been extravagant. In some cases, special masters have hired 
large staffs to help execute the court order. Congress should outlaw special masters; without 
them, federal judges would be constrained by the limits on their time and resources from 
managing prisons or other institutions.

S a m e -s e x  m a r r i a g e .  No area of the law has been more firmly reserved to the states 
than domestic relations. Nevertheless, the Court's reasoning in Router v. Evans suggests the 
possibility that some federal judges will "discover" a constitutional right to homosexual 
marriage, and thus remove the issue from the democratic process.

The Hawaii Supreme Court recently indicated that it would soon recognize 
homosexual marriages, which all other states would then have to recognize under the Full 
Faith and Credit Clause of the Constitution (Article IV). This possibility motivated Congress

Congress should 
consider restricting 
the courts' 
jurisdiction over 
school choice, 
same-sex marriage, 
and other issues 
best left to the 
people.
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to  p a s s  th e  D e fen se  o f  M a rr ia g e  A ct, w h ich  a u th o riz ed  any  s ta te  to  re fu se  to  re c o g n iz e  a 
sa m e -se x  m a rr ia g e  p e rfo rm e d  in a n o th e r  s ta te , T h e  A ct d o e s  n o t, h o w eve r, p rev e n t th e  
fe d e ra l ju d ic ia ry  from  u su rp in g  th is  issu e . C o n g re ss  sho u ld  c o n s id e r  g o in g  o n e  s tep  fu r th e r  to  
re m o v e  th e  ju r isd ic tio n  o f  th e  lo w er fe d e ra l c o u r ts  o v e r  sa m e -se x  m arriag es  to  e n su re  th a t 
th is  c u ltu ra l issu e  is d ec id ed  b y  th e  leg is la tiv e  p ro c e ss  in e ac h  s ta te .

4. The states should press Congress to amend the Constitution in a way that will allow 
the states to ratify constitutional amendments in the future without the approval of 
Congress.

O n e  rea so n  jud ic ia l ac tiv ism  is so  d a n g e ro u s  and u n d e m o c ra tic  is th a t rev e rs in g  o r  
a m e n d in g  fed era l c o u rt d e c is io n s  is so  d ifficu lt. W h en  a  d ec is io n  by  the  S u p re m e  C o u r t  o r  a 
lo w e r  fed e ra l c o u r t  is b ased  o n  th e  C o n s titu tio n , th e  d ec is io n  c an n o t be rev e rsed  o r  a lte re d  
e x c e p t  b y  a  c o n s titu tio n a l a m en d m en t. S u ch  c o n s titu tio n a l d ec is io n s a re  im m une from  
p re s id e n tia l  v e to e s  o r c o n g re ss io n a l leg isla tion .

T h e  e x is tin g  m eans o f  a m en d in g  th e  C o n stitu tio n , 
h o w e v e r , a re  se ld o m  e ffe c tiv e  in h a ltin g  jud ic ia l ac tiv ism . T h e  
a m e n d m e n t p ro c e d u re  se t fo r th  in A rtic le  V  o f  the  C o n s titu tio n  
is d ifficu lt and  leng thy  fo r  g o o d  reaso n : to  avo id  h as ty  ch a n g es  
sp u r re d  b y  th e  p assio ns o f  th e  m o m en t. B u t h is to ry  has sh o w n  
th a t e v en  th e  m o s t e g re g io u s  c o u r t  d e c is io n s  — p articu la rly  
th o s e  th a t  a ffe c t th e  b a lan ce  o f  p o w e r  b e tw e e n  th e  nationa l 
g o v e rn m e n t and  th e  s ta te s  — h av e  b ee n  im p erv io u s  to  
c o r re c t io n  by  c o n s titu tio n a l a m en d m en t. O n e  rea so n  fo r th is  is 
th a t C o n g te s s , w h ich  m u st in itia te  su c h  am en d m en ts , is lo a th  
to  g iv e  u p  federal p o w er.

T h e  am en d m en t p ro c e d u re  o f  th e  U .S . C o n s titu tio n  led 
L o rd  B ry c e  to  c o n c lu d e  in his 1SSS s tu d y , The A m erican  
C om m onw ea lth , th a t " [ tjh e  C o n s titu tio n  w hich  is th e  m ost d ifficu lt to  chan g e  is tha t o f  the  
U n ite d  S ta te s ."  T h is  d ifficu lty  h as  e n c o u ra g e d  jud ic ia l ac tiv ism  and a llow ed  th e  u n e lec te d  
fed e ra l c o u r ts  to  " tw ist and  sh ap e"  th e  C o n stitu tio n , as Je ffe rso n  p red ic ted , as an "a rtis t 
sh a p e s  a ball o f  w ax ."  T h e  re a so n  th a t th e  difficu lt am en d m en t p ro c e d u re  e n c o u ra g e s  jud ic ia l 
a c tiv ism  is sim ple: L ife -ten u re d  ju d g e s  a re  less likely  to  sh o w  res tra in t w hen  th e  p ossib ility  
th a t  th e ir  ru lin g s  w ill be  re je c te d  is sligh t.

C o n se q u e n tly , o n e  s tra te g y  to  re in  in the  fed era l ju d ic ia ry  is to  rev ise  th e  a m en d m en t 
p ro c e d u re  in A rtic le  V  o f  th e  C o n s titu tio n  to  a llo w  th e  s ta te s  to  am end  th e  C o n s titu tio n  
w ith o u t  C o n g re ss 's  app ro v a l a n d  w ith o u t  a c o n s titu tio n a l con v en tio n .

H e re 's  h o w  it w o u ld  w o rk :  W h e n  tw o -th ird s  o f  s ta te  leg isla tu res p ass  re so lu tio n s  in 
s u p p o r t  o f  a p ro p o sed  a m e n d m e n t to  th e  C o n stitu tio n , C o n g re ss  w o u ld  have to  su b m it it to  
all th e  s ta te s  fo r ra tifica tio n . T h e  p ro p o sa l w ou ld  th e n  b ec o m e  p a rt o f  th e  C o n s titu tio n  o n ce  
th e  le g is la tu re s  o f  th re e - fo u r th s  o f  th e  s ta te s  ra tify  it. C o n g re ss ’s ro le  w o u ld  be  p u re ly  
m in is te ria l. T h is  p ro c e ss  w o u ld  g ive  th e  s ta te s  equal p o w e r  w ith  C o n g ress  to  in itia te  an  
a m e n d m e n t and w o u ld  fu r th e r  check  th e  p o w e r o f  th e  federal c o u r ts  and o f  C o n g ress .

5. Congress should stop the federalization of crime and the expansion of litigation in

Judges with life 
tenure show  le ss 
restraint when their 
chances of being 
overruled by 
constitutional 
amendment are 
slight.
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federal court.

W h e n e v e r C o n g re ss  e n a c ts  a new  federal crim inal s ta tu te  o r  a  s ta tu te  c re a tin g  a 
c a u se -o f-a c tio n  in federa l c o u rt, it en la rg es th e  p o w e r  and a u th o rity  o f  th e  fed era l c o u r ts  and 
p ro v id e s  m ore  o p p o rtu n itie s  fo r  jud ic ia l activ ism . A t the  sam e tim e, the  fed e ra liz a tio n  o f  
c rim e s  th a t have trad itio n a lly  co n c e rn e d  s ta te  and  local g o v ern m en ts  u p se ts  the  b a lan ce  
b e tw e e n  th e  nation a l g o v e rn m e n t and th e  sta tes . T h e  fo llow ing  s tep s  can help  re d u c e  the  
fe d e ra liz a tio n  o f  th e  law  and o n c e  again  re s to re  balance  to  the  fed e ra l-s ta te  re la tionsh ip .

R e c o d ify  th e  U .S . C o d e . In the  p resen t federal crim inal code , im p o rta n t o ffen se s  like 
tre a s o n  a re  com m ing led  w ith  insign ifican t o ffen ses like the  u n au th o rized  in te rs ta te  tra n sp o r t 
o f  w a te r  hyacin ths. T h e  F ed era l C o u rts  S tu d y  C o m m ittee  found th a t the  c u rre n t federa l c o d e  
is "h a rd  to  find, h a rd  to  u n d e rs ta n d , red u n d an t, and conflic ting ." Ideally , C o n g re ss  w o u ld  
s ta r t  w ith  a b lank  slate, reco d ify in g  on ly  th o se  o ffenses that truly  b e lon g  u n d e r  fed era l 
ju r isd ic tio n . D ue  to  the  highly  po litical n a tu re  o f  c rm e ,  such  an u n d e rtak in g  m ight req u ire  
th e  c re a tio n  o f  an  in d ep en d en t com m ission , m o de led  after th e  recen t com m iss io n  fo r c lo sing  
u n n e e d e d  m ilitary  bases.

R e q u i r e  a  " f e d e ra l is m  a s s e s s m e n t"  fo r  le g is la tio n . This idea  w o u ld  req u ire  th a t all 
fed era l leg isla tion  o ffer a ju s tif ic a tio n  fo r a national so lu tio n  to  the  issue in q u es tio n , 
a c k n o w le d g e  any e ffo rts  th e  s ta te s  have tak en  to  ad d ress  the  p rob lem , exp lain  th e  
le g is la tio n 's  e ffec t on  s ta te  ex p e rim en ta tio n , and  c ite  C on gress 's  con s titu tio n a l a u th o r ity  to  
e n a c t th e  p ro p o se d  legislation .

C r e a te  a f e d e ra l is m  s u b c o m m it te e  w ith in  th e  ju d ic ia r y  c o m m itte e s  o f  th e  H o u se  
a n d  S e n a te .  F irst p ro p o se d  by  P resid en t R eagan 's W o rk ing  G rou p  on  F edera lism , federalism  
su b c o m m itte e s  w o u ld  a tte m p t to  ensu re  com p lian ce  w ith  federalism  p rinc ip les  in all 
p ro p o s e d  leg isla tion .

Jud icial activ ism  h as h arm ed  v irtually  every  asp ec t o f  public po licy  in A m erica . 
L ib era lism  has accom p lish ed  m uch  o f  its ag en d a  in the  last 30  years no t th ro u g h  th e  e lec to ra l 
p ro c e ss , bu t ins tead  in th e  federal cou rts . C o n se rv a tiv es  will never be  able to  sh ap e  public  
p o licy  un til they  can  curb  ac tiv is t ju d g e s . C o n g ress  can and should m ove to  do  so.

Edwin Meese I I I , the 75th a ttorney g en era l o f  the U nited States (1985-1988), is currently  
the R o na ld  R eagan Fellow a t The H eritage Foundation. R hett D eH art is specia l counsel to 
M r. M eese. This article is a da p ted  fro m  M an d a te  fo r L eadersh ip  IV . p ub lish ed  hy The 
H eritage Foundation in January 1997.
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S en d  a  L e tte r  to  th e  E d ito r  o r  w rite  o u r  ed ito ria l office:
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JUNEAU BAR ASSOCIATION RESOLUTION NO. 98-01
Whereas, before Statehood there was considerable debate in the Alaska 
Constitutional Convention about the best way to select justices of the 
Alaska Supreme Court; and
Whereas, the subcommittee which drafted the Judiciary article of the 
Alaska Constitution considered many different ways to select Justices, 
including judicial elections, gubenatorial appointments with legislative 
confirmation, and selection by the Governor from a list submitted by a 
judicial council; and
Whereas, in order to make the judicial selection process as non-political 
as possible, the subcommittee and the Convention determined that a 
Judicial Council should screen potential Justices and make short-list 
recommendations to the Governor, that the Governor should make a 
selection from the list, and that the newly appointed Justice eventually 
should face the voters at a retention election; and
Whereas, the system the Alaska Constitutional Convention chose has 
worked well with respect to both Supreme Court Justices and Judges of 
the Court of Appeals, prompting even the more partisan Governors of 
Alaska to make judicial appointments on a nonpartisan and generally 
non-political basis; and
Whereas, if it ain’t broke, don’t fix it; but
Whereas, pending in this session of the Legislature are House Joint 
Resolution 47 and Senate Joint Resolution 34, which would ask the 
voters to amend Alaska’s Constitution to inject into the judicial 
selection process a requirement that the Legislature confirm Supreme 
Court Justices, Judges of the Court of Appeals, and attorney members 
of the Judicial Council; and
Whereas, this change is not necessary, and threatens to introduce 
partisan strife into a process which should not be partisan;
Now, Therefore, Be It r>,"r ved that the Juneau Bar Association 
OPPOSES House Joint R .ution 47 and Senate Joint Resolution 34 
and recommends to the Alaska Bar Association that it express similar 
opposition; and that copies of this resolution be sent to tne Honorable 
Gail Phillips, Speaker of the House, to the Honorable Mike Miller, 
President of the Senate, to the chairs of the House Judicial and 
Finance and Rules Committees, and to the chairs of the Senate 
Judiciary and Finance Committees, to the Honorable Tony Knowles, 
Governor of Alaska, to the Honorable Warren Matthews, Chief Justice 
of the Alaska Supreme Court,, and to William Cotton, Esq., Executive 
Director of the Judicial Council.
Approved this /'^Edayj^f February, 1998.
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Office of the Governor
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Representative James
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Expenditures/Revenues (Thousands of Dollars)
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Personal Services
Travel
Contractual 3.0
Supplies
Equipment
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TOTAL 3.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost: ■

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet, 
as required by AS 15.58, and the programming costs for counting votes cast on the measure. However, 
only four measures can be printed on a single ballot card. If this measure requires printing an additional 
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H O U S E  B IL L  N O . 81 
IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T IE T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

B Y  R E P R E S E N T A T I V E  J A M E S

I n t r o d u c e d :  1 /2 2 /9 7
R e f e r r e d :  S t a t e  A f f a i r s ,  F in a n c e

A  B I L L

F O R  A N  A C T  E N T I T L E D
" A n  A c t  r e l a t i n g  to  th e  m e m b e r s  o f  t h e  b o a r d  a n d  s t a f f  o f  t h e  A la s k a  P e r m a n e n t  F u n d  

C o r p o r a t i o n ."

B E  I T  E N A C T E D  B Y  T H E  S T A T E  O F  A L A S K A :
* S e c t io n  1 . A S 3 7 .1 3 .0 5 0 (a )  is a m e n d e d  to  read :

(a) T h e  B o ard  o f  T ru s te e s  o f  the  A la s k a  P e rm a n e n t F u n d  C o rp o ra tio n  c o n s is ts  o f  
s e v e n  [S IX ] m e m b e rs  a p p o in te d  by  the  g o v e rn o r. T w o  o f  th e  m e m b e rs  m u s t b e  h ea d s  o f  
p r in c ip a l d e p a rtm e n ts  o f  s ta te  g o v e rn m e n t, o n e  o f  w h o m  sh a ll be  th e  c o m m iss io n e r  o f  
re v e n u e . F iv e  [F O U R ] m e m b e rs  sh a ll be  a p p o in te d  by  th e  g o v e rn o r  fro m  th e  p u b lic  a n d  m ay  
n o t h o ld  a n y  o th e r  s ta te  o r  fed e ra l o ff ic e , p o s i t io n , o r  e m p lo y m e n t, e ith e r  e le c tiv e  o r  
a p p o in tiv e , e x c e p t as a  m e m b e r  o f  th e  a rm e d  fo rce s  o f  e ith e r  the  U n ite d  S ta te s  o r  o f  th is  s ta te .

*  S e c . 2 . A S  3 7 .1 3 .0 5 0 (b )  is a m e n d e d  to  read :
(b ) T h e  [F O U R ] p u b lic  m e m b e rs  o f  th e  b o ard  m u s t h av e  rec o g n iz e d  c o m p e te n c e  

a n d  w id e  e x p e r ie n c e  in f in a n ce , in v e s tm e n ts , o r  o th e r  b u s in e ss  m a n a g e m e n t-re la te d  f ie ld s , 
a n d  a t  l e a s t  o n e  o f  th e  p u b l ic  m e m b e r s  m u s t  h a v e  r e c o g n iz e d  c o m p e te n c e  a n d  
e x p e r ie n c e  in  in v e s tm e n t  p o r t f o l io  m a n a g e m e n t .

* S e c . 3 . A S  3 7 .1 3 .0 6 0  is a m e n d e d  to  read :
S e c . 3 7 .1 3 .0 6 0 . T e r m  o f  o ff ic e . T h e  p u b lic  m e m b e rs  o f  the  b o ard  sh a ll be  

a p p o in te d  fo r te rm s o f  fo u r  y ea rs , a n d  th e y  m ay  be  re a p p o in te d . T h e  te rm s o f  th e  p u b lic  
m e m b e rs  sh a ll b e  s ta g g e re d  so  th a t th e  te r m s  o f  n o  m o re  than  tw o  [O N E  T E R M  O F  A ] 
p u b lic  m e m b e r s  e x p i r e  [M E M B E R  E X P IR E S ] e ac h  y ear.

* S e c . 4 . A J  3 7 .1 3 .0 7 0 (a )  is a m e n d e d  to read :
(a) T h e  g o v e rn o r m ay  rem o v e  a  p u b l ic  m e m b e r  o f  the  b o a rd  from  o ffic e  o n ly  f o r  

c a u s e . A  rem o v a l by th e  g o v e rn o r  m u s t be  in w ritin g  a n d  m u s t s ta te  the  reaso n  fo r the  
re m o v a l. A  m e m b e r w h o  is re m o v e u  by  the  g o v e rn o r  m ay  no t p a r tic ip a te  in b o a rd  b u s in e ss  
a n d  m a y  n o t be  c o u n te d  fo r p u rp o se s  o f  e s ta b lish in g  a  q u o ru m  a fte r  th e  m e m b e r rec e iv es  
w ritte n  n o tic e  o f  rem o v al from  the  g o v e rn o r. In  th i s  s u b s e c t io n , " c a u s e "  m e a n s

(1) in c o m p e te n c v . w h ic h  is th e  in a b i l i ty  o r  th e  u n in t e n t io n a l  o r  
i n t e n t io n a l  f a i lu r e  to  p e r f o r m  th e  d u t ie s  o f  th e  t r u s te e :  o r

(2) m is f e a s a n c e  o r  m a l fe a s a n c e  in  o ff ic e , w h ic h  in c lu d e s  th e  f a i lu r e  o f  
t h e  t r u s t e e  to  e x e rc is e  p r u d e n t  ju d g m e n t  in  th e  a f f a i r s  o f  th e  c o r p o r a t io n  o r



in t e n t io n a l ly  t a k in g  a c t io n  f o r  r e a s o n s  o th e r  t h a n  th e  f in a n c ia l  b e s t  i n t e r e s t  o f  th e
c o r p o r a t i o n .

* S e c . 5 . A S  3 7 .1 3  is  a m e n d e d  by  a d d in g  a  n e w  se c tio n  to  read :
S e c . 3 7 .1 3 .0 7 5 . L im i ta t io n s  o n  g o v e r n o r ,  (a ) T h e  g o v e rn o r  sh a ll b a se  th e  

d e c is io n  to  a p p o in t  a  b o a rd  m e m b e r  so le ly  o n  th e  f in a n c ia l b es t in te re s t o f  th e  fu n d .
(b ) T h e  g o v e rn o r  m a y  n o t in f lu e n c e  o r  a tte m p t to  in f lu e n c e  th e  b o a rd  to  m a k e  an  

in v e s tm e n t d e c is io n  th a t v io la te s  p ru d e n t  in v e s tm e n t p rin c ip le s .
(c ) V io la tio n  o f  th is  s e c tio n  c o n s ti tu te s  a  v io la tio n  o f  A S  3 9 .5 2 .

* S e c . 6 . A S  3 7 .1 3 .1 0 0  is a m e n d e d  to  read :
S e c . 3 7 .1 3 .1 0 0 . C o r p o r a t i o n  s ta f f .  T h e  b o ard  m ay  e m p lo y  a n d  d e te rm in e  the  

sa la ry  o f  an  e x e c u tiv e  d ire c to r . T h e  e x e c u tiv e  d ire c to r  m ay , w ith  th e  a p p ro v a l o f  th e  b o a rd , 
s e le c t a n d  e m p lo y  a d d itio n a l s ta f f  as n e c e s sa ry . T h e  e x e c u t iv e  d i r e c t o r  a n d  o th e r  
e m p lo y e e s  w i th  in v e s tm e n t  r e s p o n s ib i l i t ie s  s e r v e  a t  th e  p le a s u r e  o f  t h e  b o a r d ,  e x c e p t  
t h a t  t h e  b o a r d  m a v  e n t e r  in to  e m p lo y m e n t  c o n t r a c t s  t h a t  d o  n o t  e x c e e d  tw o  y e a r s '  
d u r a t i o n .  A n  e m p lo y e e  o f  th e  c o rp o ra tio n , in c lu d in g  the  e x e c u tiv e  d ire c to r , m a y  n o t b e  a 
m e m b e r  o f  th e  b o a rd . T h e  e x e c u tiv e  d ire c to r  a n d  th e  o th e r  e m p lo y e e s  o f  th e  b o a rd  a re  in  the  
e x e m p t se rv ic e  u n d e r  A S  3 9 .2 5 . * S e c . 7 . A S  3 7 .1 3 .1 2 0 (a )  is a m e n d e d  to  read :

(a ) T h e  p ru d e n t- in v e s to r  ru le  sh a ll be  a p p lie d  by  the  b o a rd  in th e  m a n a g e m e n t 
an d  in v e s tm e n t o f  fu n d  a sse ts . T h e  p ru d e n t- in v e s to r  ru le  a s  a p p lie d  to  in v e s tm e n ts  o f  th e  
fu n d  m e a n s  th a t , in  m a k in g  in v e s tm e n ts , th e  b o a rd  sh a ll  e x e rc ise  th e  ju d g m e n t  a n d  c a re  u n d e r  
th e  c irc u m s ta n c e s  then  p re v a il in g  th a t an in s ti tu tio n a l in v e s .o r  o f  o rd in a ry  p ru d e n c e , 
d is c re tio n , a n d  in te ll ig e n c e  e x e rc ise s  in  th e  m a n a g e m e n t o f  la rg e  in v e s tm e n ts  e n tru s te d  to  it 
n o t in re g a rd  to  sp e c u la tio n  b u t in re g a rd  to  th e  p e rm a n e n t d isp o s itio n  o f  fu n d s , c o n s id e r in g  
p ro b a b le  sa fe ty  o f  c ap ita l as w ell as p ro b a b le  in c o m e . E a c h  b o a r d  m e m b e r  h a s  a f id u c ia r y  
d u ty  to  t h e  f u n d ,  a n d  e a c h  m e m b e r  s h a l l  p e r f o r m  o f f ic ia l  a c t io n s  so le ly  in  a c c o r d a n c e  
w i th  t h a t  d u ty .



A laska  P e rm a n e n t F u n d  C orporation  
P.O. Box 2fir»00 Juneau, Alaska 99802-5500 

(907) 465-2047

June 10, 1996

The Honorable Tony Knowles 
Governor, State of Alaska 
State Capitol 
Juneau, Alaska 99801

Dear Governor Knowles:

The Board of Trustees recommends that you allow Senate Bill 89 to 
become law. There are two principal reasons why the Board supports this 
legislation:

• the bill would assure Board continuity, making for a more 
experienced and capable Board over the long term; and

•» the addition of a seventh member would enhance the overall 
, expertise of the Board oi’ Trustees. '

Thank you for your consideration.

Sincerely,

Grace Berg Schaible

c: Board of Trustees
Byron I. Mallott, Executive Director



p f a l b # *  J B n c k  ( E a x t x p n n ^
P.O. BOX 527

VALDEZ, ALASKA 39686 
PH: (807) 835-4337 

FAX: (907) 835-3866

January 30, 1997

The Honorable Jeannette James 
Representative, House of 
Representatives 
State Capitol, Room No. 102 
Juneau, Alaska 99801-1182

Dear Representative James:

i
This refers to your House Bill No. 81 relative to the Alaska Permanent 
Fund Board of Directors appointment process.

I wish to advise, as a past Chairman of subject board, I am in total 
support of your bill. The problems presented to new board members in the 
matter of "learning the system " and becoming comfortable with making ! 
important decisions of major proportions affect almost all citizens of the 
State of Alaska. Further, making major decisions without proper 
education on the operation of such a iarge fund could be damaging to 
future earnings that might very well impact budget considerations in the 
twenty-first century. Removing all board members, or even a majority 
of them, and appointing new members is unfair to those newly seated and 
could well adversely affect the state.

For the good of the State of Alaska and its citizenry, I urge the legislature 
to pass this bill.
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S t a t e  o f  A l a s k a
O F F IC E  O F  t h e  g o v e r n o r  
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June 14, 1996

The Honorable Dine Pearce 
President o f the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK 9980M l 82

Dear President Pearce:

U nder authority o f a r t H, sec. 15, o f the Alaska Constitution, I have vetoed the following

I have taken this action out o f  a strongly held belief that the trustees o f the Alaska 
Permanent Fund Corporation must be answerable to Alaskans for the decisions they make 
in managing over S18 billion o f public money. This bill, among other things, would 
change existing law  by making trustees removable only for very specific causes. Under 
existing law, the board serves at the pleasure of the governor and must answer to the 
governor for management decisions. The governor, in turn, must answer to the voters for 
the governor’s stewardship o f the Alaska Permanent Fund. It is in this very basic way 
that the Alaska Permanent Fund Corporation will remain responsive to the will o f the 
people.

bill:

House CS for CS for Senate Bill 89{FIN)

An Act relating to the members o f the board and staff 
o f the Alaska Permanent Fund Corporation."

Sincerely,
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Januar> ' 6 , 1995

Mr. Carl F. Brady, Jr.
2100 Atwood Drive 
Anchorage, AK 99517

Dear Mr. Brady:

Under the authority vested in me by AS 37.13.070(a) you are removed from the Board 
of Trustees of the Alaska Permanent Fund Corporation.

I am removing you because, as Governor, I am answerable to the people of Alaska if 
the Board of Tiustees fails to measure up to their expectations, If  I am answerable to 
the people, I must be confident that the existing board will carry out its statutory duties 
consistent with my philosophy o f government, a s  for the existing board, I am not 
confident that il will act In a manner consistent with my philosophy. For this reason, 
your removal will take effect at noon on January 6, 1994.

Thank you for your past service and dedication. T w-ish you every success in your 
fUturc endeavors.

Sincerely,

Tony Knowles 
Governor
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Lamenting the tremendous turnover in the top management of the Alaska 
Permanent Fund with both the Knowles and Hickel Administrations, HB 81 
is designed to take the politics out of the Permanent Fund Board of 
Directors appointment process.

House Bill 81, "An Act relating to the members of the board and staff of 
the Alaska Permanent Fund Corporation." is designed to create continuity 
within the board by restricting any Governor's ability to remove board 
members without cause and creatina staaaered terms.

Presently the members serve at the pleasure of the Governor, HB 81 allows 
the Governor to replace members only for cause. The staggered term 
provision allows for continuity.

Governor Knowles vetoed similar legislation passed in the Nineteenth 
Legislature, disregarding a resolution from the Permanent Fund's Board 
urging him not to do so.

With the Fund breaching $20 billion, it's in the States best interest to 
protect the fund from the political whims of changing administrations.
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H O U S E  JO IN T  R E S O L U T IO N  N O . 5 0  
IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T IE T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

B Y  R E P R E S E N T A T I V E S  J A M E S , V ezey  

I n t r o d u c e d :  1 /2 1 /9 8
R e f e r r e d :  S t a t e  A f f a i r s ,  J u d i c i a r y ,  F in a n c e

A  R E S O L U T I O N

P r o p o s in g  a m e n d m e n t s  to  th e  C o n s t i tu t io n  o f  t h e  S ta t e  o f  A la s k a  r e la t in g  to  a  p u b l ic  
c o r p o r a t io n  e s ta b l i s h e d  to  m a n a g e  th e  p e r m a n e n t  f u n d .

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :
* S e c t io n  1 . A rtic le  IX , sec . 15, C o n s titu tio n  o f  the  S ta te  o f  A lask a , is a m e n d e d  to  read :

S e c t io n  15 . A la s k a  P e r m a n e n t  F u n d ,  fa}  A t least tw e n ty -fiv e  p e rc e n t o f  all 
m in e ra l le a se  re n ta ls , ro y a ltie s , ro y a lty  sa le  p ro c e e d s , fed e ra l m in e ra l re v e n u e  sh a rin g  
p a y m e n ts  a n d  b o n u se s  re c e iv e d  by  th e  S ta te  sh a ll b e  p la c e d  in a  p e rm a n e n t fun d , th e  p r in c ip a l 
o f  w h ic h  sh a ll be u se d  o n ly  fo r th o se  in c o m e -p ro d u c in g  in v e s tm e n ts  sp e c if ic a lly  d e s ig n a te d  
by  law  as e lig ib le  fo r  p e rm a n e n t fu n d  in v e s tm e n ts . A ll in c o m e  from  th e  p e rm a n e n t fu n d  sh a ll 
be  d e p o s ite d  in th e  g en e ra l fu n d  u n le ss  o th e rw ise  p ro v id e d  by  law .

* S e c . 2 . A rtic le  IX , sec. 15, C o n s titu tio n  o f  th e  S ta te  o f  A lask a , is a m e n d e d  by  a d d in g  a  n ew  
su b se c tio n  to  read :

(b ) T h e  p e rm a n e n t fu n d  sh a ll be  m a n a g e d  by  a  p u b lic  c o rp o ra tio n  e s ta b lish e d  by  
law . A  m e m b e r  o f  the  b o a rd  o f  th e  c o rp o ra tio n  w h o  is n o t th e  h ea d  o f  a  p rin c ip a l d e p a r tm e n t 
is su b je c t  to  c o n f irm a tio n  by  a  m a jo rity  o f  the  m e m b e rs  o f  the  le g is la tu re  in  jo in t  se ss io n  an d  
m ay  o n ly  b e  re m o v e d  as p ro v id e d  by  law .

* S e c . 3 . T h e  a m e n d m e n ts  p ro p o se d  by th is  re so lu tio n  sh a ll be  p la c e d  b efo re  th e  v o te rs  o f  th e  
s ta te  a t th e  n e x t g e n e ra l e le c tio n  in c o n fo rm ity  w ith  art. X H I, sec . 1, C o n s titu tio n  o f  th e  S ta te  o f  
A lask a , a n d  th e  e le c tio n  law s o f  th e  s ta te .


