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HELLENTHAL: I hesitate to talk on this because I think this
is a wonderful enactment, and this is the only amendment that 
I have to offer to the entire matter, but I think it is basic. 
Now, therefore, I should like the indulgence of the delegates. 
Now, at the outset I favor a strong executive, never an 
absolute executive, and I don't think that the amendment would 
call for an absolute executive. I favor that the attorney 
general be appointed, that all other department heads be 
appointed, and I have no other amendment to offer. I do not 
intend to follow this up, to use this as a play to get the 
attorney general elected, no. I believe in a strong 
executive. Now, this proposed proposal has many implications. 
Mr. Buckalew used the word "deal" several times, and the 
political implications are not encouraging in this proposal.

PRESIDENT EGAN: Do you mean in this section?

HELLENTHAL: In the committee section, yes. I dispute the
fact that the secretary of state would be elected by the 
people, which was stressed. It would not be exactly by the 
people. It would be a package deal. You would have to take 
him along with the governor, kind of a "buddy" system in the 
state, and the people would have nothing to do other than to 
elect their delegates at a caucus to the political convention, 
which would choose the "buddy", and I don't think that is very 
good. I don't think that is very good at all. Another point 
is this: It is a unique plan. Only one state in the entire
United States seems to favor this system. Now, seven or 
eight, it is true, elect their secretary of state, but the 
"buddy" system is only found in one state. Now, why not just 
simply, and I don't think language is even necessary in the 
constitution, why don't we just let our governor hire someone 
to help him and fire him when he does not want him. Let him 
hire such other administrative assistants as he wants. What 
is wrong with that? It is conceivable that these pals might 
split up some time, that has happened before in politics, and 
go in different directions. Then where would we be? I don't 
particularly like this amendment, rather this section, and I 
don't think the alternative is despotism. I think that if we 
permit the governor to hire his assistants that we will secure



efficiency; we will eliminate a tendency towards a rather 
undesirable political scheming process, and I think that, we 
will bring about much better government.

PRESIDENT EGAN: Is there anyone else who has not been heard
who wishes to be heard? Mr. Harris.

HARRIS: Being on the Committee that helped devise this plan,
that we are now working over, we took quite a few things into
consideration before adopting this particular plan. In the
first place, under our apportionment article, which we knew
something of before we adopted this plan, there has to be some
succession.
* * * * * * * * * * *
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NORDALE: Mr. President, I feel too that this should be given
a little more thought, but I would like to say this: When we 
started, and I think the Committee members will agree with me, 
we were quite pleased with New Jersey because we felt it was a 
modern constitution and in New Jersey the governor is the only 
elected official. No other official is mentioned, I believe, 
except for perhaps a limitation on his being removed from 
office or something of that sort. But feeling that perhaps 
there were people in Alaska who felt that they wanted to elect 
the lieutenant governor or the succeeding officer, we 
introduced this idea of having two people who would run 
together, and so we devised this particular system to try to 
keep from weakening the governor and still please the people
who might want to vote for his successor.
* * * * * * * * * * *
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NORDALE: Mr. President, I seem to be doing a lot of the
talking. One of the reasons we called this particular 
official a secretary of state was that we did not want to have 
a lieutenant governor sitting and doing nothing. Now if you 
don't let the legislature prescribe something for him to do, 
he is going to be, in effect, a lieutenant governor, and the 
legislature could very well set up a department under somebody 
who is not called a secretary of state who would do all the 
work that a secretary of state normally does, and we would be 
right back with a lieutenant governor that most states are 
saddled with.



McLAUGHLIN: Mr. President, I'm in favor of Mr. Buckalew's
motion to strike that on the theory that if we are going to 
have a strong executive, I believe that the executive should 
not be burdened with a crown prince who substantially would be 
dictated by the
• i e ' k ' t e ' k ' k ' k ' k ' k ' k ' k ' k
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body that runs or supports the governor. Normally, that 
second-in-command is someone who is picked, not because of 
ability, but because of political considerations. He 
inevitably will come from a different part of the state, or



appeal to that class of voters which the candidate for 
■governor does not appeal to. It's a history of the Vice 
Presidency/ and I suspect it would be the history here. We 
would not have as a successor a strong secretary of state; he 
would make a poor governor largely because the consideration 
of his selection would be political. On the other hand, I 
believe that the governor has a right, after election, to 
appoint him; I also believe in conformity. I also believe 
that if we are going to have an elective governor that he 
should appoint every member of his cabinet, and that includes 
the attorney general. _That is, you give him the power, if you
vote 'lor nim ana nim alone, and not on the basis of the man
who is supporting him, I believe that you will get an 
independent strong governor. And if you give him the power to 
appoint all of his cabinet, then in effect what you have done,
you make him run on his record, but if we are going to talk
about a strong executive and then dilute the thing by 
permitting every other cabinet member to run, you haven't got 
a strong executive at all, and apparently many of the 
decisions that we made here prior to this have been based upon 
the assumption that we should have a strong executive. I will 
vote for Mr. Buckalew's amendment on the theory that it will 
make the executive strong.
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Judge Stewart: Gentleman, this is a subject that I've contemplated

an I been concerned about for at least 50 years and in the

course of that time I have become adamantly opposed to the 

idea of electing the attorney general. In order to express

adequately my views, it's desirable to go back to the very

roots of the scheme of American government, both state and 

national: the idea of three separate branches with checks and 

balances among and between them. I propose to address the 

subject at several levels: the basic theory; Alaskan

governmental history; personal and practical experience with 

the alternative systems; leading opinions of prominent 

students of the subject; observation on consequences of such 

a scheme; explanations of examples from other states; and 

miscellaneous observations.

The basic theory is set out in The Federalist, in the papers 

written by Alexander Hamilton, primarily No. 70, dated March 

18, 1788.

"There is an idea, which is not without its advocates, 

that a vigorous executive is inconsistent with the genius 

of republican government. The enlightened well wishers 

to this species of government must at least hope » lat the 

supposition is destitute in foundation; since they can 

never admit its trials without at the same time admitting 

condemnation of their own principles...."

It is worth noting that word "republican" with a small "r". Ours 

is a government of representatives, not a true democracy, which 

would be like a New England town meeting, where all the townspeople 

gather to discuss and vote on the issues. Obviously, this is not 

possible at the national level, nor in large cities, nor in the 

whole State of Alaska. The critical complex decision, such as on 

the structure of the executive branch, must be made by the 

representatives of the people, and that is you.
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. .Energy in the executive is a leading character in the 

definition of good government. It is essential to the 

protection of the community against foreign attacks: it

is not less essential to the steady administration of the 

laws, to the protection of property against those 

irregular and high-handed combinations, which sometimes 

interrupt the ordinary course of justice, to the security 

of liberty against the enterprises and assaults of 

ambition, effaction and of anarchy.

A feeble executive implies a feeble execution of the 

government. A feeble execution is but another phrase for 

a bad execution: and a government ill executed, whatever

it may be in theory, must be in practice a bad 

government.

The ingredients which constitute energy in the executive 

are unity - duration - an adequate provision for its 

support - competent powers. The ingredients which 

constitute safety in the republican sense are, a due 

dependence on the people - a due responsibility.

Those politicians and statesmen, who have been the most 

celebrated for the soundness of their principles, and for 

the justness of their views, have declared in favor of a 

single executive and a numerous legislative. They have 

with great propriety considered energy as the most 

necessary qualification of the former, and have regarded 

this as most applicable to power in a single hand; while 

they have with equal propriety considered the latter as 

best adapted to deliberation and wisdom, and best 

calculated to conciliate the confidence of the people, 

and to secure their privileges and interests.
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This unity may be destroyed in two ways; either by 

vesting the power in two or more magistrates of equal 

dignity and authority; or by vesting it ostensibly in one 

man, subject in whole or in part to the control and 

cooperation of others, in the capacity of counsellors, to 

him. Of the first, the two counsels of Rome may serve as 

an example; of the last we shall fir.d examples in the 

constitutions of several of the states."

The Constitutional Convention delegates debated this issue 

intensely. It was the single focus of the committee on the 

executive branch. In addition, the full Convention itself 

intensely scrutinized it for at least one full day. Committee 

debates during the Convention could not be recorded, therefore

Mr. Baldwin's transcript is of the debate by the full

Convention. The delegates were lead by George McLaughlin who 

said:

The blunt fact is that there is a general misconception

as to the function of the attorney general. The attorney

general is a lawyer and his opinion is the equivalent of 

any other lawyer's. It can be attacked. Any 

recommendation he makes, if acted upon, can always be 

attacked in the courts by private citizens. His opinion 

is (I think there was an omission here -- "barely") worth 

the paper it is written upon. It's impressive upon the 

state and the officials are bound by it until some irate 

taxpayer attacks it and the actions taken under the 

authority of it, and the courts can promptly overrule it.

The concept of an attorney general's opinion must not be 

confused with a judicial opinion. A judicial opinion covers 

two sides - and reviews adversarial treatment of an issue, and 

is binding. That does not happen in an AG's opinion - no one 

is bound by an attorney general's opinion.
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There is a good example of the exercise of energy by the 

Governor. Alaska spent millions pursuing claims against oil 

companies. Governor Hickel and Attorney General Cole settled 

those cases through an energetic exercise of authority. That 

kind cf energy would be frustrated if the two positions were 

at odds. The decision to settle was a policy decision and a 

loyal attorney general executed it for the Governor.

The Governor is the person charged by the people to fix and 

carry out state policy. The Governor is accountable to the 

people. An elected attorney general could undercut the 

Governor and hinder his ability to execute policy. If an 

attorney general cannot support the governor's policy, he must 

resign.

There are many authorities opposed to electing the attorney 

general. Thomas Dewey, a friend of Ernest Gruening, was 

defeated by Harry Truman in 1943. He came to Alaska to visit 

Gruening and knew statehood was sought. His advice was, from 

his experience as Governor of New York, "Whatever you do, do 

not elect the attorney general." Jay Hammond is adamantly 

opposed to the election of the attorney general. Recently, he 

was my houseguest for several days, and we discussed this 

matter. He said that although he was a Republican, he 

appointed Av Gross, a Democrat, as Attorney General, knowing 

of his abilities. Republicans objected, but Gross was one of 

the best attorneys general.

There is a good analogy. A corporation, such as IBM, hires a 

CEO to fix and carry out the policies of the Board of 

Directors. The CEO can be likened to the Governor, while the 

Board of Directors to the Legislature, and the stockholders to 

the general public. If the chief counsel to the CEO were to 

be elected by the stockholders, it wouldn't work because
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stockholders are simply not able to determine who should be in 

that position.

TAPE 97-13, SIDE B

We have this big enterprise of the State:- to have its chief 

counsel elected by thousands upon thousands of people who 

can't possibly know the merits of the individual candidates 

for elected attorney general and could not possibly be a 

reliable determinant of who ought to be the Governor's 

counsel.

I hear it said, "But there are 40 states that elect the 

Attorney General." In order to understand that, we need to 

lock at history. Those previsions were put there in the 19th 

Century. It may be that there are one or two in the early 

part of the 20th Century but the modern Constitutions of the 

20th Century do not do that, because they have the benefit of 

hindsight and saw the problems that evolved from this kind of 

a governmental structure. Probably the leading Constitutional 

Convention was that of New Jersey, which I think was in 1946, 

and New Jersey did exactly what we subsequently did, and 

structured an executive branch with a single unified head who 

can choose who should be his associates and who then is held 

accountable, responsible to the electorate for what he does. 

As I said earlier, it's a mistaken notion somehow of democracy 

- that somehow the people are going to get a representation 

that is more democratic - small "d" - if they elect the

attorney general. Believe me, it's not so. That's a failure 

to understand the role of the attorney general. Citizens from 

the street can't go in and ask the attorney general for an 

opinion. He would say, "That's not my job." Surely, he 

represents the people but he only does that through his boss, 

the Governor, who likewise represents the people, more broadly 

than he does.
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There's another aspect to it. If you elect the attorney 

general, that cuts across the entire spectrum of the executive 

branch.

It affects the opinions that are given to each and every 

department, each and every functionary in the executive 

branch. When I was an assistant attorney general - there were 

two of us at the time - a gentleman named John Dimond and I 

were the assistant attorneys general. And we saw our boss, J. 

Gerald Williams, interpose his own policy ideas, inject them 

into the operations of the departments he was giving advice to 

without any regard for what the Governor's ideas might be on 

that subject. Such a person is just as likely to adopt his 

own ideas, his own philosophy, and be no more representative 

of the people than the Governor is.

There's a corollary to this that I don't know whether you've 

ever looked at. The history of Alaska, the government of 

Alaska, has been that the Legislature looks to the Attorney 

General for opinions. I'm here to suggest to you that that's 

wrong. You should have your own counsel. The Senate should 

have its own counsel; the House should have its own counsel, 

because sometimes the ideas of the Senate and tht ideas of the 

House are not commensurate. You need independent legal 

advice. You should not be looking to the opinions of the 

attorney general as your authority on the law that you want to 

deal with. Even if you don't create a full time position, 

even if you only had contract counsel, you should have counsel 

whose loyalty is to you as his client. Any of you that have 

reason to consult with attorneys know that your attorney must 

be loyal to you, and this proposition, this SJR 10, would 

render the Governor having an attorney who is not loyal to 

him, and that simply doesn't work. It would be, in my view, 

one of the single most damaging things that you could possibly
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do to the structure of our state government, which I think has 

been highly successful since we became a state in 1959. That 

would be disrupted forever.

It's not the kind of a preposition you can put out to the 

people. We have a republican form of government. It's your 

responsibility to make this decision. It's the kind of thing, 

maybe I have suggested to you, the degree of sophistication, 

historical knowledge, philosophical concepts, if you will, 

that are required to penetrate this maze, to get beyond that 

simplistic, naive statement: the attorney general represents 

the people. Surely he dees, but through the medium of his 

governor, not directly. This kind of a proposition, as I say, 

put out to the voters at large,- how can you adequately explain 

it? The newspapers wouldn't do it for you. The An*_ rage 

Times had an editorial on this proposition about three weeks 

ago and I read it, and I became immediately, deeply concerned. 

It's come up not infrequently over the last 35 years.

I happened to get well acquainted with a gentleman named Bill 

Allen, who is the CEO of VECO, also the owner of the Anchorage 

Times. I called - (I sat with him through several days of 

meetings on the Governor's Advisory Task Force on Tort Reform 

during the fall) . I had never known him before and I got 

acquainted with him, so I called him and said, "Bill, I need 

to talk with you about this editorial. I think that you may 

not really understand all of the implications of what's being 

proposed." And so I have an appointment to sit down with him 

next Monday. I hope to enlighten him a little bit on all 

that's involved here.

There's another danger, and having sat, as you people do, on 

a legislative committee, I'm extremely sensitive of it, and 

aware of it. This proposition goes to the very heart of the 

structure of our government. You cannot possibly adequately

S e n a te  J u d i c i a r y  -  7 -  F e b r u a r y  2 6 ,  1 9 9 7



consider it, unless you reject it, as I hope you do, in the 

course of an afternoon, in the course of listening to two or 

three bozos like me. You cannot just talk about it. It 

requires careful thought and study.

Let me divert for a moment. About four years ago, a little 

mere than four years ago, there was a proposition put before 

the Legislature, to amend the Constitution oy the initiative. 

This, likewise, was deeply- disturbing to me because 

initiatives do not get the crucible of treatment that you 

people are able to give to legislative measures. You get bad 

law from the initiatives. You get bad constitutional 

amendments. Look at the Budget Reserve amendment. Have you 

tried to read that and make sense of its language? That's the 

kind of thing that emanates from inadequate, surface treatment 

of this kind of a subject. Ramona Barnes was the Speaker at 

the time that was introduced, and she asked Gail Phillips, and 

me, and a gentleman from Anchorage named Ken Jacobus, and Fran 

Ulmer, who was the Minority Leader of the House at the time, 

and I think there was maybe one other person, to sit on a 

committee to advise the Legislature what they should do about 

this proposal to amend the Constitution by the initiative. 

And we spent - this committee spent a lot of time considering 

that and we came up with a recommendation. I'm net suggesting 

that you take up that subject again, but I do think that you 

might be interested in the recommendation that we made, and 

that is that if there is a proposition like this, seriously to 

amend the constitution, that it should never be acted upon by 

the first session of the Legislature. I h should be referred 

to a, if you will, an ad hoc committee, or maybe a standing 

committee if you want, to consider in the interim, between the 

two sessions. Take it to the public, study it, scrutinize it 

in depth. Don't act upon it until the second session of the 

Legislature. If you have inclination to move this forward, 

and I hope you don't, I would suggest that you consider that
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kind of an approach in order that it get truly in-depth 

consideration and treatment before you willy-nilly go into 

restructuring what I think has been a pretty successful state 

government.

I've talked tco long, but I hope, maybe, I might have given 

some insight that might not ordinarily appear to the people 

that, I think, are making a shallow motion, here, as it were - 

- haven't really looked into what the history has been. Can 

you imagine the uproar that would occur if it were proposed on 

the national level - to elect the attorney general of the 

United States - to the President - an attorney that was not 

loyal to his program? There's no more reason to elect cur 

attorney general than there is to elect the Attorney General 

of the United States. When Hamilton wrote what I quoted to 

you, and I think it's well worth your time to read The 

Federalist paper #70, if you really want to understand the 

concepts that went into this. The sound foundation for cur 

executive branch was laid. We should not abandon it. Thank 

you.

SENATOR TAYLOR: Thank you Judge Stewart, I appreciate you being

here. I know, because you and I have discussed this many

times in the past, your comments and thoughts have always

been, and are mine, on this subject, and I know you were 

disappointed to see my name there as a co-sponsor. And I

share the reverence that you have for the framework of our

government and the work that our forefathers put into it, and 

you specifically put into it. However, Judge Stewart, in my 

wildest dreams, I never would have conceived cf electing a 

governor, who by slight of hand, would prevent a Legislature 

from exercising its power of confirmation. That's another 

significant power that we have over the Governor's selection 

of an attorney general, and that did occur. And then to 

watch, and have that Attorney General appear before both joint
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house and senate committees, and individual committees, ar.d 

admit that cases significant to the organic base of this 

State, the very Constitution that protects him, and the 

Attorney General, and to admit that those cases were 

dismissed, or claims not brought solely for political 

purposes, so motivated me that I introduced legislation over 

the last two years to create what I called a Constitutional 

Defense Council - a group of people, that when and if the 

Governor and his Attorney General abandon our State 

Constitution, that they could step in and act to protect that 

document. I figure that was kind of a halfway ground, at 

least, that might pick up, what I would hope would be rare 

instances. And I submit to you that this measure will do the 

damage that you are suggesting. I don't doubt that, but our 

constitutional framework in this State, in my opinion, all of 

that hard work that was done, and all of its predecessors, 

were based upon an assumption that the people who occupied 

that position would have integrity toward the office and the 

Constitution they were sworn to protect. You made reference 

to a statement that an Attorney General, finding himself in a 

compromising position between the Constitution and his 

Governor, should resign. And I submit to you that's correct. 

People of integrity would resign rather than dismiss cases for 

political purposes. Instead, I find today our Constitution is 

being used as a shield and a mirror in what appears to be a 

tragic game of smoke and mirrors where the Governor hides 

behind the AG and the AG hides behind the law. As a former 

attorney general told me, specifically, he said the current 

Attorney General loves his job more than he loves the 

Constitution and that frightens me greatly. I remember 

arguing these points with Dick Randolph, who almost 20 years 

ago, was trumpeting around the State with basically the same 

concept and I was going out front and carrying some of the 

same arguments that you've carried so beautifully before the 

committee today. But for those actions, I would never even
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very desperate step. And yet, to suggest that this Governor 

and this Attorney General will somehow be held accountable - 

I don't know hew much more of our constitutional framework we 

can afford to have sold down the drain in one federal court 

case after another or how much of it will even be retrievable 

by the next Administration. How many of these decisions will 

become precedent against our State as we attempt to exercise 

the very same framework of concepts that we had. There was 

testimony given by this Governor before bodies of Congress in 

just the last year where he pledged that he would not bring 

any suit against Congress should they destroy the 90/10 split 

- one of the most organic concepts that this State was based 

upon in its relationship with the federal government. How 

long could you allow that forfeiting of that exercise of this 

State's rights to go on before latch is attached, before 

precedent is developed to the extent where no future governor 

could ever go back and revisit that and attempt to protect the 

future heritage of the State? I don't know - I don't knew the 

answers to those questions. I consider this desperate action.

I really do, and I keep in mind your comments and I really 

thank you so much for taking the time you have today to bring 

those words to us because I don't do this, or don't suggest 

this form of legislation lightly, but I am fearful of where we 

will be without it should we ever elect similar people to 

office.

JUDGE STEWART: I can't argue with you about the particular cases.

I'm not familiar with them. I'm surprised if there weren't 

some judicial remedy, if indeed the Attorney General, or the 

Governor, is violating those constitutional concepts.

SENATOR TAYLOR: I think there is, but I think the only judicial

remedy that is left at this point is also a desperate act, and 

that would be impeachment.
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JUDGE STEWART: And then I would say if you were to do this, this

carries on...

SENATOR TAYLOR: much longer than an impeachment would - I

appreciate it.

JUDGE STEWART: I'd be glad to answer any questions if ...

SENATOR TAYLOR: Are there any questions? Yes, Senator Parnell...

SENATOR PARNELL: I think I just would join you and speak for the

committee in saying that you have provided some of the most 

thoughtful and most clear testimony of anybody I've ever heard 

in these committee rooms and I just want to say thank you and 

we appreciate hearing you.

JUDGE STEWART: I appreciate your consideration.
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Grants Pass, Oregon 
February 19, 1983

TO MY FRIENDS IN THE ALASKA LEGISLATURE:

Almost thirty years ago I proposed that the state of 
Alaska elect its attorney general. Although my proposal 
was finally rejected by the Constitutional Convention in 
1956, I have never abandoned my conviction that the 
attorney general should be "the people's attorney," 
elected by and responsible to the citizens of Alaska.

For that reason, I am pleased to support House Joint 
Resolution 7, which proposes an amendment to the state 
constitution providing for the election of the attorney 
ge'1 eral. HJR 7, if approved by both houses, would allow 
the electorate to determine the nature of the state's 
highest law enforcement officer.

I urge every legislator to fully consider this important 
bill. If you decide that your constituents deserve a truly 
impartial attorney general who is ultimately responsible 
to the people, then I encourage you to support the 
passage of HJR 7.

’Thank you for your attention.

Respectfully,

Delegate, Alaska Constitutional 
Convention (1955-56)
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counter to the experience of most states in deliberately doing 
that. That is, I d o n’t think the adjutant general should be 
any different from the head of a department, as he would be in
the state, and I think that he should be ratified, and I believe
that Mr. Hellenthal's objection largely is to an expression such 
as "flag officers". If that i3 an objection, it can be cleared 
up by generic words in Style and Drafting. I oppose the amend­
ment as being contrary to what we have done here in the past 
as to other officers.

PRESIDENT EGAN: The question i3, "Shall the proposed amend­
ment as offered by Mr. Hellenthal be adopted by the Convention?" 
All In favor of the adoption of the proposed amendment will 
signify by saying "aye", all opposed "no". The "noes" have it 
and the proposed amendment has failed of adoption. Are there
other amendments to Section 10 or Section 11? If not, are there
amendments to Section 12? Section 13? Section 14? Section 15? 
Section 1 6 ? Mr. Metcalf.

METCALF: May I ask Mr. Rivers a question?

PRESIDENT EGAN: You may, Mr. Metcalf.

METCALF: M r’. Victor Rivers, you say the head of each principal
department, does that include the attorney general?

V. RIVERS: By specific mention of the will of this body the
attorney general is not included in this section.

METCALF: Does he have to be confirmed by the senate at all, or
the legislature?

V. RIVERS: Insofar as he would fall under the head of one of
the principal departments, I assume he would..

METCALF: You assume he would be one of the heads of the prin­
cipal departments?

V. RIVERS: It Is merely an assumption*

PRESIDENT EGAN: Mr. Metcalf.

METCALF: The attorney general question worries me very much,
and I would like to submit a small amendment. It i3 three 
words, that is all.

PRESIDENT EGAN: Would you submit it please, Mr. Metcalf.

CHIEF CLERK: "Section 16, page 7,’ line 14, immediately follow­
ing the word 'Department*, insert the phrase 'including the 
attorney general1."

PRESIDENT EGAN: Mr. Metcalf, what i3 your pleasure?
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METCALF: I move that it be adopted and ask unanimous consent.

BUCKALEW: Objection.

DOOGAN: Point of order.

PRESIDENT EGAN: Objection is heard. Your point of order, Mr.
Doogan.

KNIGHT: I second the motion.

DOOGAN: My point of order is that we have already considered
this matter once, and I take exception to the remarks by the 
Chairman of the Legislative Committee in that this body by 
their action implied that the attorney general would not be 
one of those principal departments. I take exception for this 
reason: that is,as it was so aptly pointed out by Mr. Davis,
the thing they did not want to do was to set up the attorney 
general's office in the constitution but it could be set up 
as one of the principal departments.

PRESIDENT EGAN: As to the point of order raised by Mr. Doogan,
we did consider spelling out that there be an attorney general 
once before in this section, did we not? Mr. Ralph Rivers.

R. RIVERS: I was about to offer an amendment so I got talked
out of it, so it Is the first time It has come up.

PRESIDENT EGAN: If this is the first time, the point of order
would not be well taken at this time. Mr. Taylor.

TAYLOR: I was going to raise the same point of order as Mr.
Doogan, but I think I am going to go even further because there 
was a specific amendment offered to provide for the establish­
ment of an elected attorney general.

PRESIDENT' EGAN: This does not say though, Mr. Taylor, that he
would have to be an elected a t t o r n e y  general.

TAYLOR: Mr. Barr's motion to adopt an amendment to that effect
would b e . -

PRESIDENT EGAN: But Mr. Metcalf's amendment does not include
anything of that nature, so the amendment would be in order 
at this time, Mr. Taylor. Is there discussion of the proposed 
amendment as offered by Mr. Metcalf? Mr. Metcalf.

METCALF: I feel that mention of the attorney general's office
should be made because we have mentioned It in the proposal 
under direct legislation, and In initiative and referendum,I 
think we mentioned it once or twice there. I am confused as 
to whether the senate is to ratify the nomination once every 
two years or once every four years. I am in a state of confusion
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and I would like to have this spelled out a little more as 
far as this important office is concerned. That's my feeling 
on the matter.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: May I speak on this matter now. I don't believe that
it is necessary to put an attorney general in there. If you 
do that you might as well put all the branches you are going 
to have, all the principal branches of the executive department 
in because it naturally falls into the category of one of the 
principal branches of the legislature, and I think we consid­
ered that the other day. It was felt that It was a legal 
department of the executive branch and should not be necessarily 
named because the governor would have the right under our pre­
sent article to appoint the attorney general who sets up the 
legal department of the executive department, and I can't see 
whether if you add that attorney general on there Including 
the attorney general, you had better put it including the high­
way department and all other things. I think we should leave 
it the way it is, and the other things will naturally follow 
and fall into the proper category.

PRESIDENT EGAN: The question Is, "Shall the proposed amendment
as offered by Mr. Metcalf be adopted by the Convention?" All 
those In favor of the adoption of the proposed amendment will 
signify by saying "aye", all opposed by saying "no"'. The 
"noes" have it and the proposed amendment has failed of adop­
tion. Are there other amendments to Section 1 6 ? If not, are 
there amendments to Section 17? Amendments to Section 18?
Mr. Sundborg.

SUNDBORG: Mr. President, I have an amendment.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment
as offered by Mr. Sundborg.

CHIEF CLERK: "Strike Section 18 and substitute the following: 
'Section 18. The Governor may make ad interim appointments to 
fill vacancies occurring during a recess of the legislature in 
offices requiring confirmation of either or both houses of the 
legislature. The duration of such appointments shall be pres­
cribed by l a w . '"

SUNDBORG: Mr. President, I move the adoption of the amendment.

R. RIVERS: I second the motion.

PRESIDENT EGAN: Mr. Sundborg moves the adoption of the proposed
amendment* Mr. Rivers seconds the motion. The motion 13 open 
for discussion. Mr. Sundborg.

SUNDBORG: Mr. President, a little while ago I submitted another
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signify by saying 'aye", all opposed by saying "no". The "ayes" 
have it and the proposed amendment is ordered adopted. Are 
there amendments to Section 14? Mr. Barr.

BARR: Mr. President, I have an amendment to Insert after Sec­
tion 13. It is on the Secretary's desk.

PRESIDENT EGAN: Between Section 13 and Section 14?

BARR: Yes, it will be a new Section 14.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Page 6, line 16, after Section 13> insert a new
Section 14, and renumber the following sections accordingly: "An
Attorney General shall be elected at the same time and in the
same manner as the Governor, and his term of office shall be
four years. He shall be the chief law officer of the State, 
shall represent the State in all courts of law, and shall see 
that all laws are uniformly and adequately enforced throughout 
the State. He shall be legal advisor to the Legislature and all 
State officers, and shall perform such other duties as may be 

■ prescribed by law. He shall be responsible to the Governor and 
the Legislature for the faithful performance of his duties. The 
Attorney General shall receive for his services a compensation 
fixed by the Legislature which shall not be increased or diminish­
ed during his term of office. He shall devote his full time to 
his office and shall not receive any salary, fees or other co m­
pensation from any other source. In case of vacancy in the office
of Attorney General for any cause, the Governor shall appoint his 
successor to complete the term of office with the consent of a 
majority of both Houses of the Legislature in joint session 
assembled, or, when not in session, a poll of the members may be 
taken by mall by the President of the Senate and Speaker of the 
House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I’ll second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

BARR: Mr. President, a3 this is rather a long amendment —
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PRESIDENT FGAN: The Chair would like to make an announcement at
this time, before you proceed, Mr. Barr. The News Miner just 
called and Guy Rivers, brother of Vic and Ralph, was found alive 
and safe about 30 minutes ago. (Applause) He has been picked 
up and is now on his way back to Fairbanks. Mr. Barr.

BARR: I have had placed on all the delegates’ desks a mimeo­
graphed copy of the text of this amendment. It is not the c o m­
plete amendment showing the lines and paragraph, it is merely 
the text. It provides for the election of the attorney general, 
that is the gist of it. He shall be elected at the same time 
and manner as the governor. He shall be legal adviser to the 
legislature and all state officers, and shall perform such other 
duties as may be prescribed by law. It outlines his duties and 
it provides for his replacement in case there is a vacancy. Now, 
in presenting this amendment, I do not go against the thought 
of the Executive Committee in that we should have a strong exe­
cutive. Some people will think so. I went along with their 
committee report and I still do not disagree with it; however, 
the reason I decided finally to put this amendment in was the 
fact that I met innumerable people, speaking to them privately, 
.who thought that the attorney general should be elected. In 
fact, they stated it in broader terms, they said they would like 
to elect more officials than the state governor. None of them 
stated that they wanted to elect as many as we have now, that 
they wanted to reduce the governor’s power, but they thought 
they should elect enough so that they felt they had a hand in 
the government themselves. I felt that if another official 
should be elected, it should be the attorney general. Why the 
attorney general? Because all these other department heads are 
there expressly to carry out the governor's program and should 
agree with him in every detail on his policy. That makes up a 
good working team. The attorney general also should work with 
the governor, he is the governor's legal counsel and the legis­
lature's legal counsel and also counsel for all the department 
heads, but he has one other duty that does not quite conform to 
the usual idea of a department head's duty under administration 
and that is, he is called upon to interpret the law at times.
That is a semijudiciary function, I would call it, although it's 
not final. It is a temporary decision and may be taken into the 
courts. In interpreting the law, he should be impartial. Many 
times, of course, the governor might ask him to interpret the 
law to be sure that he is on the right ground when he proposes 
something. In case v/e had a governor who wanted to bulldoze 
something through anyhow, if it were a little bit questionable, 
the attorney general might feel that he was obligated to the 
governor if he were appointed and his opinion might be biased a 
little bit. I wouldn't say that he would flout the law, but he 
could be biased a little bit to either one side or the other.
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And even if he were entirely honest and tried to render an im­
partial decision, I'm afraid his conscience would hurt him a 
little bit because he was obligated to the governor and went 
against the governor's wishes, so to remove him from that e m­
barrassing position, I thinlc that he should be elected. Now 
I grant you in electing any man we cannot be sure that we will 
get a good man, and on the other hand, by appointment we cannot 
Insure that we will get a good man, but I believe that if we 
are going to elect another official because the people want it, 
then it should be the attorney general.

PRESIDENT EGAN: Any further discussion? Mr. Marston.

MARSTON: Mr. President, if my recollection is right, in the past
14 years that I have definite recollection of, there have been 
only two attorney generals and the reason is that they Just can't 
get attorneys to run for that job. I'd want to know that there 
are attorneys that will step up and lend themselves to be elect­
ed to that job before we pass on this. I have no argument with 
the mover of this amendment, Mr. Barr, except that is information 
that I would like to have. Maybe we have some lawyers here that 
could enlighten me on that.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: Mr. President, I think I could answer that. All the
lawyers that favor the amendment will probably stand up, and 
those who don't will sit down. (Laughter)

PRESIDENT EGAN: The Convention will come to order. Is there
further discussion of the proposed amendment? Mr. Nolan.

NOLAN: Mr. President, at a meeting that I had, I think there
were 12 people there on an hour and a half's notice, that was 
the one thing they were unanimous on. They wanted the attorney 
general elected by the people. They seem to think it was the 
one independent arm that they would have, and for that reason 
they were unanimous that the attorney general should be elected, 
and therefore I think I will support Mr. Barr's amendment.

PRESIDENT EGAN: Mr. McLaughlin.

McLAUGHLIN: Mr. President, I voted against the governor and
secretary of state as co-runners on the belief that vie had 
merely one elective office in the executive arm and that would 
suffice, because my other voting had been predicated, and other 
proposals had been predicated, on that belief we were going to 
have a strong executive. This is merely the introduction to 
other offices. I notice we have a Delegate Proposal No. 45 sub­
mitted by Mr, Barr, and we have a Delegate Proposal No. 44 also,
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providing for the election of a commissioner of labor. If we 
yield ground in one respect, we might as well elect our com­
missioner of welfare, our commissioner of education, and having 
provided those, I feel that we should go right down the list 
and completely dissipate the theory upon which the voting has 
taken place. It was with reluctance that I even voted in favor 
of the secretary of state as a co-runner for the governor. I 
am violently opposed to the election of the attorney general.
I d o n’t think the election of him accomplishes any purpose.
The blunt feet is that there is a general misconception as to 
the function of the attorney general. The attorney general is 
a lawyer and his opinion is the equivalent of any other lawyer's. 
It can be attacked. Any recommendation he makes, if acted upon, 
can always be attacked in the courts by private citizens. His 
opinion is worth the paper it is written upon. It's impressive 
upon the state and the officials are bound by it until some 
irate taxpayer attacks it and the actions taken under the 
authority of it, and the courts can promptly overrule it. There 
is a misconception about the function of the attorney general, 
his functions are not quasi-judicial. He is another attorney 
giving an opinion, and if you could assure yourselves that he 
would have the wisdom of a deus, those lawyers don't exist in 
'Alaska as it has been evidenced by the variety of opinions ex­
pressed here before this body. I do oppose it, I think if we 
are going to have an attorney general, the power should be vested 
in the governor to appoint him, and that is without any screening 
by any judicial council or anything of the sort. If you're going 
to elect him, elect him, but by and large if you're creating a 
strong executive, then give him the power to appoint his own 
attorney general. The discrepancy has been pointed out in New 
York under the series, Governors and Administration of New York, 
which is put out under the American Commonwealth Series, it's 
pointed out that because of the fact that the attorney general 
is an elective office under the constitution, that is, the 
governor, in substance, has to rely on a legislative act passed 
in 1900 authorizing him to have private counsel. You're putting 
a diverse and possibly a discordant element into the executive 
branch. It isn't necessary. The courts can protect the govern­
ment from the opinions of an attorney general appointed by the 
governor, and that attorney general does, in a sense, bear the 
same relationship to the governor as any attorney bears to his 
private client. It is an attorney-client relationship and the 
relationship has to be based on faith and personal selection.
I would strongly recommend that there be no other elective 
offices in the state.

PRESIDENT EGAN: Mr. Barr.

BARR: Mr. President, may I be allowed to close?
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PRESIDENT EGAN: If there Is no other person who wishes to be 
heard. Mr. Stewart.

ST EWA RT: Mr. President, may I ask-. Mr. McLaughlin a question?

PRESIDENT EGAN: You may, Mr. Stewart.

STEWART: Is it your idea that the attorney general, as such, 
he is or should act as the counsel for the legislature, as well 
as for the executive?

McLAUGHLIN: He should, in substance, act as counsel for the
legislature. In many respects, you also have the unusual ci r­
cumstance where the attorney general is of one party and the 
legislature is predominantly of another party.

STEWART: He may havev to give decisions in one case that might
favor the executive and in another case might favor the legis­
lature?

McLAUGHLIN: That's right.

- STEWART: I think that is an unwholesome situation, and should
be corrected by having the attorney general purely and simply 
the adviser for the executive.

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: Mr. President, this has developed to the point where
I want to say a few words. I wasn't going to, but when I was 
attorney general, that office was legislative counsel for the 
legislature, advised the members of the legislature, advised the 
various administrative departments under the governor, and 
advised the governor, and wrote legal opinions interpreting the 
law. Since that time the legislature has created a Legislative 
Council, that Legislative Council has a political scientist in 
charge, Jack McKay. It could very well have a lawyer and is 
authorized to engage any legal services that may be required.
The legislature has full power to hire all the legal assistance 
it needs curing the sessions so that I believe that Mr. Stewart's 
thought is well taken, that the attorney general will be the 
attorney for the executive arm of the government and that if we 
have the governor appoint an attorney general, he is not going 
to be the adviser to the legislature nor the drafter of legisla­
tive bills. Now, he may draft proposed legislation for the 
administrative departments. If the department of health wants 
a bill, the governor will tell the attorney general to get out 
a good bill or the commissioner of health, or as the case may be. 
They'll fall back on the attorney general for some bill drafting
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for the governmental departments, but the legislature from now 
on and under this setup, is not going to have the attorney 
general doing its bill drafting. It's going to have its own 
legal counsel. The present Attorney General, because of the 
press of business, gave up being legislative counsel for the 
legislature three years ago and told them they were too busy 
and were just looking after the executive department, and that 
they were to figure out how to get their own bills drafted.
Two years ago that situation got so acute that the Legislative 
Council was created and it serves a very useful need, but I 
think that Mr. McLaughlin actually emphasized the wrong answer 
when he said that the attorney general would be the counsel for 
the legislature as well as for the executive arm, because under 
the present development with Legislative Council, he will be 
the attorney for the executive branch and the legislature can 
take care of itself. I might also say that I wrestled with this, 
I started out advocating that the attorney general be elected, 
but I wrestled with it, I told Mr. Barr that I felt the way he 
did four or five days ago. Because of my doubts though, I have 
talked to many people, they have said if you are going to let 
the governor's administration be held responsible for the conduct 
.of that administration, you have got to at least give the 
governor an attorney of his own choice. Under this setup he 
might get an attorney of the opposite political faith. He might 
get one of his own party who is either inadequate or who is 
hostile to him, or who doesn't see eye-to-eye with him. In 
either case, the governor could say at the end of his term, if 
things haven't gone well, "We had a good program but that attor­
ney general you foisted upon me wrecked our program." There 
again, you have got passing the buck as to who was to blame 
because things didn't go well. Nov; then, if we want to be sure 
that the strong executive who is going to have the responsibility 
of carrying out a successful administration is going to get the 
blame If he doesn't have a successful administration, let us 
not give him any outs. Let's not take him off the hook by g iv­
ing him an.attorney general that he can put the blame on.

PRESIDENT EGAN: Mr. Robertson.

ROBERTSON: Mr.. President, I don't intend being an applicant for
the position of attorney general either by appointment or elec­
tion], but I don't quite see Delegate Marston's point that there 
are no attorneys in the Territory who are willing to run to be 
elected attorney general. I can't see hew there would be any 
attorneys who would be willing to accept the appointment. I 
support Mr. Barr's position in this matter. I, too, am in favor 
of a strong executive, but I don't think that the mere fact that 
because under the appointive system of governorships that the 
governor virtually has no powers, that we should let that carry
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us too far away. I think that it is a good thing for the people, 
to have their own elected attorney general who can check the 
legislation which the governor proposes to introduce and have 
introduced, and for that reason I am going to vote for this 
amendment.

BARR: Mr. President, may I close now?

PRESIDENT EGAN: You may, Mr. Barr.

BARR: I was also going to answer Colonel Marston much as Mr.
Robertson did. If lawyers aren't available, they aren't avail­
able period. Mr. Rivers was talking about an entirely different 
thing. He mentioned our present Legislative Council. There is 
not a lawyer in charge. They do draft bills for the legislature. 
They have taken over a duty which the attorney general formerly 
did, that is as it should be. There is a lot of detailed work 
there, but it isn't legal work. If the legislature wants to ask 
a legal opinion, they will not go to our political science ex­
perts, they will go to the attorney general. Now he also stated 
that if an attorney general of the opposite political party 
were elected, the governor could pass the buck and say, "Well, 
•you people see what you saddled me with here. I couldn't do 
anything. He wouldn't let me." Well, If there was an attorney 
general of the opposite political party there, he would make the 
governor toe the line pretty well as far as the law was concern­
ed. All the governor could say to the people is, "You see that 
attorney general, he made me conform with the law." That's all 
this is designed to do. It isn't supposed to restrict his 
actions otherwise, Just to conform with the law. Now, as Mr. 
McLaughlin said, because he was the legal counsel for the 
governor period, that this would not accomplish any particular 
purpose. It will accomplish several purposes. It is up to you 
people to decide how important they are. It might provide a 
little brake on the governor if he wants to go too far. If he 
wants tc over-step the law just a little bit, but the principal 
purpose it r.as, the principal objective it will achieve Is that 
it will allow the people to have more hand in the government and 
•that i,s what we want.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I request a roll call on this vote and will raise
my hand to indicate that request. Under these rules, 10 people 
have to —

PRESIDENT EGAN: No, that rule failed of passage.

HELLENTHAL: Oh, I see.



PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Barr be adopted by the Convention?" The 
Chief Clerk will call the roll.

(The Chief Clerk called the roll with the following result:

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy, 
Metcalf, Nolan, Robertson, Smith, Sweeney, 
Taylor, Walsh.

Nays: 40 - Armstrong, Awes, Boswell, Buckalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray, 
Harris, Hellenthal, Hermann, Hilscher, Hinckel, 
Hurley, Johnson, Kilcher, King, Knight, Lee, 
Londborg, McCutcheon, McLaughlin, McNees, 
Marston, Nerland, Nordale, Peratrovich, Poulsen, 
Reader, Riley, R. Rivers, V. Rivers, Rosswog, 
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)

CHIEF CLERK: 12 yeas, 40 nays, and 3 absent.

PRESIDENT EGAN: So the "nays" have it and the proposed amendment
has failed of adoption. Mr. Barr.

BARR: Mr. President, I had another amendment which I had intend­
ed Introducing providing for the election of a commissioner of 
labor. I would Just like to state that the reason for that was 
that without destroying the powers of a strong executive, I 
thought the people would like to have a number of officials 
elected someplace between the number of two and four, but I can 
see that this body does not believe that that should be done.

McCUTCHEON: Point of order, Mr. President.

PRESIDENT EGAN: Your point of order, Mr. McCutcheon.

McCUTCHEON: Isn't Mr. Barr speaking to a matter of personal
privilege?

PRESIDENT EGAN: Do you ask to speak on a matter of personal
privilege, Mr. Barr?

BARR: Yes, I will, if the tape is left on.

HURLEY: I'll move that Mr. Barr be allowed to speak on a matter
of personal privilege.
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on a matter that is far removed from Convention business.

PRESIDENT EGAN: Mrs. Hermann, If there is no objection.

(Mrs. Hermann spoke on a matter of privilege.)

PRESIDENT EGAN: Thank you, Mrs. Hermann. Did we have two re­
considerations of amendments that had been adopted, pending or 
was there one? The Chair only brings it up at this time inas­
much as it might be best If we consider any reconsiderations on 
this proposal as quickly as we can. That is, it would be up to 
the maker of the motion actually, but were there two reconsider 
tions or one?

CHIEF CLERK: One, I think.

PRESIDENT' EGAN: If the Chair remembers It, Mr. Kilcher I think
reconsidered on the last proposed amendment, but I had the feel­
ing there had been another notice given during the day. If not, 
we will continue. Mr. Victor Rivers.

V. RIVERS: I have an amendment.

PRESIDENT EGAN: You have an amendment by the Committee?

V. RIVERS: By a minority group of the Committee, myself and
Mr. Harris.

PRESIDENT EGAN: Mr. Victor Rivers, you may present your proposed
amendment. The Chief Clerk may present the proposed amendment.

CHIEF CLERK: "After Section 14, page 7 of Committee Proposal
No. 10/a, Insert a new section as follows: 'Section 15.

The Attorney General jshall be appointed by the Governor 
from two or more qualified persons nominated in the same manner 
as Judges by the Judicial council. He shall have been admitted 
to practice law in the State and shall have the other qualifica­
tions prescribed herein for heads of principal departments and 
shall be subject to approval by the Legislature in a similar

The Attorney General may be removed by the Governor with 
the consent and approval of both houses of the Legislature meet­
ing Jointly.' Renumber successive sections to conform to the 
above insertion."

V. RIVERS: I move the adoption of the amendment.

PRESIDENT EGAN: Mr. Victor Rivers moves the adoption of the
amendment. Are there copies available for the delegates? Is 
there a second to Mr. Rivers' motion?

manner.
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HARRIS: I second the motion.

PRESIDENT EGAN: Mr. Harris seconds the motion. The matter Is
open for discussion. Mr. Victor Rivers.

V. RIVERS: Mr. President, this matter of the office of attorney-
general came up for a good deal of discussion in connection with 
the strong executive and in connection with the matter of having 
some screening for the man who would be the attorney general.
Some of the Committee felt that it would interfere with the 
strength of the executive. Others of the Committee felt they 
wanted to see the attorney general elective and not removable by 
the governor. It seemed that the only thing that was of main 
concern to a great many of us was that while we recognize the 
value of the strong executive, we are not naive enough to think 
that the governor who is elected will not have certain obliga­
tions, commitments, endorsements to meet when he goes Into office. 
We realize that on all the other department heads there may have 
to be'on his part some compromise with his desires under this plan 
as we have It. We did, however, want to try to eliminate any 
matter cf the return favors or endorsements or obligations to 
the man who he appointed as attorney general. We are trying to 
remove that particular office by a screening process we have set 
up here, so the man who went in there, his appointment would be 
based on merit and not on any other consideration. As you will 
note, we have recommended that the attorney general be screened 
by the Legislative Council In regard to his qualifications, 
that two or more be screened in accordance with the requirements 
to fill the job satisfactorily both on the basis of qualifications 
and on the basis of the governor's desires. The only intent in 
this is that the attorney general shall be one who is appointed 
not from the point of view of any obligations from the governor 
to him, and also the other intent is that the attorney general 
cannot be removed by the governor without also the approval of 
the legislature meeting jointly as they approved the appointment 
of the attorney general at the time he was actually put into 
office. He would be removed In the same manner, and by that 
manner only. Th.re has been a good deal said here about dilut­
ing the power of the strong executive. I am of the opinion that 
perhaps a governor going into office where he had to make a large 
number of appointments, where he had been supported In his 
campaigns by many individuals who might be men of high degree 
of competence or average competence, I would be of an opinion 
that a governor in that position would probably welcome the 
possibility of the chance of appointing one office In such a 
manner that he would not have to repay any obligations or indebt­
edness or favors in that particular appointment. I for one 
feel the attorney general's office should have removed-from it 
the need for making any concession to competence or qualifica­
tions because of political support on the part of the applicant 
to the governor In seeking election. That is my opinion and I 
feel there is sound justification for that opinion. I realize 
there are many divergent opinions here on that subject.
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PRESIDENT EGAN: Is there further discussion? Mr. Buckalew.

BUCKALEV/: Mr. President, from the beginning I would like to 
state that I don't like this proposal. The first objection I 
see is that we are shoving off on the judicial council a func­
tion that is not one of their duties. The judicial council 
was created by Mr. McLaughlin's department. He set up a judi­
ciary. Now we are going to let Mr. McLaughlin's department select 
an attorney general. Not only does the attorney general have 
to be approved by the judicial council, the attorney general 
then has to be approved by the legislature. If the governor 
wants to remove him he has to get the consent of the legislature. 
Now, I don't think this matter would even have come up if we had 
not discovered that the initiative and referendum article re­
ferred to the attorney general. The reason I bring that up is 
that I think Mr. Sundborg had an excellent suggestion that we 
just insert the words "secretary of state". That is probably 
one of his functions. That is the only reason I think this 
business came up. We decided yesterday that we were not going to 
elect the attorney general. The argument put up by the Commit­
tee was they wanted to have a strong executive and today they are 
going to water it down a little. I think we ought to be consis­
tent and vote this amendment down.

V. RIVERS: I rise to a point of order. I stated this matter
had been discussed some time ago In Committee. It did not arise 
yesterday. This amendment was prepared during the time of that 
discussion. I also object to referring to any department of 
this constitution as being the department of some one individual.
I don't believe it Is either Mr. McLaughlin's or mine or any­
body else's; it is the constitution of all the people of Alaska.

PRESIDENT EGAN: Mr. Harris.

HARRIS: I was going to correct Mr. Buckalew, but since Mr.
Rivers has already done so, I will only state that I would favor 
this amendment. We talked about this quite a bit In Committee, 
and it is a check on the governor. It makes a bit of difference 
when the attorney general's word becomeslaw. It actually is 
law, unless it is disputed in court and found to be not exactly
as it is supposed to be, then it is used as law. Therefore, we
feel the attorney general should be a qualified man and in order 
to insure that his qualifications are up to par we needed some 
type of screening process. Now, vie did not screen the man be­
cause we wanted to connect him with the judicial department as
Mr. Euckalew suggests. The only reason for using the judicial 
council we feel is that the judicial council is qualified to 
screen the attorney general. Therefore, that was the reason 
for bringing up this amendment.

PRESIDENT EGAN: Mr. McLaughlin.

MCLAUGHLIN: I agree with Mr. Victor Rivers that the judicial
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council is not the idea that It was limited to one person; it 
was the product cf the Judiciary Committee's combined thought.
I am personally opposed to such a method of selection. With­
in my knowledge there is only one equivalent method of selection 
of the attorney general, and that is probably in New Hampshire 
where the attorney general is selected by the Justices of the 
supreme court. I believe that I-!r. Buckalew is right in that he 
says that the attorney general is not otherwise mentioned in 
the constitution except in the initiative and referendum, and 
if you can recall, the only reason he was mentioned in the 
article on the initiative and referendum was originally they 
had a proposal as it came out of committee, my recollection is, 
that the 10 qualified voters could submit a proposition to the 
attorney general, and secure his opinion as to its legality.
That is why the attorney general was mentioned. We chopped the 
portion requiring an opinion of legality from the attorney gen­
eral, vie chopped the portion, if I recall, requiring review of 
his opinion, and in substance what we did is we made it a func­
tion as it stands now, the true function of the secretary of 
state. The attorney general is in there by happenstance and no 
other reason. Yesterday vie determined that the attorney general 
should not be elected and implicitly what we determined was it 
should be within the discretion of the governor subject possibly 
to confirmation that the governor alone in his discretion would 
select the attorney general and would be responsible for him.
The attorney general, apparently, under the concept that we 
have implicitly accepted, is an attorney largely for the execu­
tive department. In any event, he is a political appointee, he 
is an executive appointee. I don't believe that we should be 
putting him through a means test and running him in substance 
through the judicial council. Under such circumstances, the 
governor may well say when the attorney general proves unsatis­
factory to the electorate at large, the governor should have 
the direct responsibility, he should not be able to evade it by 
saying, "It was not my selection." I am opposed to It. The 
judicial council was designed in the constitution deliberately 
for one reason. That was for the selection of the Justices of 
the suDerior and supreme courts, when in substance vie are now 
utilizing them to provide a rather cathartic attorney general.
I think that this is a mere compromise, it is not a majority 
opinion of the Committee on the executive and certainly It has 
not been considered by the Judiciary Committee. I cannot speak 
for them, but I feel sure that the majority would feel the same 
way. Our choice is not a compromise. Ke is either elected or 
he is appointed. If he is appointive and If he is going to be 
one of the consorts of the governor and one of his confidants, he 
should be selected directly by the governor and the governor 
should be responsible. If we accept this, then In premise we 
should accept a screening of every other public official ap­
pointed by the governor In his cabinet. I believe the attorney 
genera?., if he has to be mentioned, and I don't think it neces­
sary, I don't think he should be embodied In the constitution.
The attorney general should be like the attorney general of the
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United States, appointed by the executive and the executive is 
responsible for him. This is, frankly, I think on its face, 
a compromise measure and I believe the attorney general is with­
out our sphere, and in substance should not even be mentioned in 
the constitution, let alone nominated by the judicial council.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: May I ask a question of Mr. McLaughlin? Would we
gather from your statements that the judicial council is 
limited only in its purpose to the selection or the recommenda­
tion of judges?

MCLAUGHLIN: That Is not so, Mr. Rivers, because we have a
specific provision in there saying that they shall perform such 
other duties as are provided by law. I am sure It was the 
intent of the Convention that their functions would be limited 
to the judicial. In fact, I think by error you did remark that 
the attorney general v/as selected by the Legislative Council 
when you supported this matter, but I would oppose it just as 
I would oppose the Judicial council selecting the sites of the 
court houses. I think they are participating now in the execu­
tive functions of government and I believe the Judicial council 
should be limited as it has been historically to Judicial 
affairs and not to executive affairs.

V. RIVERS: Do you agree with the judicial council in the matter
of screening this man as to qualifications, would be doing the 
sane thing as if he were screening a Judge? Isn't it for quali­
fications- and to remove the judge from direct political election 
or appointment that we put up the judicial council? Isn't the 
process of screening identical in the two cases?

MCLAUGHLIN: Yes, the process of screening is identical except
for this one thing. A judge is supposed to be dispassionate.
He is not supposed to be acceptable to the people who appear 
before him. In the case of the attorney general the attorney 
general will have a client-attorney relationship to the governor 
and frankly I believe the governor should have wider choice and 
discretion. It is like selecting the presidential physician 
by vote of a selection board. The relationship is something 
that is Intimate, and there is an intimacy of relationship that 
does not exist between the judiciary and the general public.
We are selecting an attorney for the governor and saying, that's 
it, without regard to personality or anything of the sort.

V. RIVERS: I would like to ask another question, and that is,
do you think the attorney general should also be removable at 
will by the governor at any time after he has been appointed and 
confirmed?

MCLAUGHLIN: I think that Is so, yes.



V. RIVERS: Do you think the attorney general represents the
people of the Territory in the matter of his Interpretations 
of lav;, or does he represent the administration? I realize 
the interests at most times are coincidental and the same, but 
at times when there is any divergence would you also say he 
represents the people?

MCLAUGHLIN: Frankly, I think the attorney general represents the
executive department of the government.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: Mr. President, I cannot follow the reasoning either of
Mr. McLaughlin or Mr. Buckalew. I think the screening set up in 
this proposed amendment to Article 10/a is I think a happy 
choice. It may be a compromise, but I think it is a very fine 
compromise, in between the two propositions that have been ad­
vanced in choosing the attorney general. I believe the judicial 
council is the proper body to, what you call, screen the attorney 
general. The duties if given to the judicial council will be the 
same as they are in regard to the justices of the supreme court 
and the judges of the superior court. It is to select a competent 
lawyer to fill the office of attorney general just as they are 
duty bound to select the best men they can for Judicial office.
The office of attorney general is a very important office.
There has been numerous times in the history of the Territory 
of Alaska when we have had an extremely weak attorney general 
and the Territory has suffered by It. If we have a capable 
attorney general I think we will be a great deal better off if 
the attorney general is vigorous and follows out the instructions 
of the governor in fulfilling his office. I feel the attorney 
general is only, his duties should primarily be the attorney for 
the executive branch of the state government. In the past there 
has been times that the attorney general has had to be the legal 
officer for the executive, Legislative Council,and the counsel 
for all departments of the Territory. That was extremely a diffi­
cult position. I know Mr. Rivers had it for a number of years 
and he can explain, perhaps better than I can, the difficulties 
of filling of positions such as that, but I believe primarily 
the attorney general is the attorney for the governor and the 
department heads, the departments established by this constitu­
tion and who would be under the direct supervision of the govern­
or. I feel that some provision maybe should be made here or 
the legislature should make one for the employment of a legisla­
tive counsel during the sessions of the legislature, and so the 
attorney general would not have to take a part in that particular 
matter. I feel that the adoption of this amendment with the 
governor being given the right to remove the attorney general 
without the consent of the legislature would be a happy choice.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it seems to me from the arguments



we have heard that probably we are going at this backwards.
The arguments have been as to how we should select an attorney 
general. Now it is my thought on the basis of the bill that 
we have here that probably what we want to decide is whether we 
want a constitutional attorney general or not. It seems to 
me on the executive department, as we have outlined it here so 
far, that we probably don't want a constitutional attorney 
general at all; that that matter should be left to the legisla­
ture as to whether we do or don't and to what his powers are 
when the legislature decides to set up an attorney general, 
and accordingly it seems to me pointless to discuss as to how 
the attorney general Is to be selected. If it is wise in the 
view of the legislature when they set up an attorney general 
that he should be screened by the judicial council, these argu­
ments could be made at that time, but at the minute we have not 
mentioned an attorney general, and it seems to me that the execu­
tive department is going to be a whole lot more what the Com­
mittee had in mind if we don't set up an attorney general as such 
In this article. Now I realize that if we don't set up an 
attorney general we are going to have to do something to the 
initiative, but that is a different problem and no problem from 
my standpoint. .

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: It has been said that perhaps we could omit mention­
ing an attorney general In this article and that the secretary 
of state could take over the function of the attorney general 
with regard to the Initiative and referendum. In the initiative 
and referendum article we said that the initiative should consist 
of a petition with a proposed bill that the sponsors wished to 
have made into law and that the attorney general would scrutinize 
It as to sufficiency for form and the attorney general would 
condense the matter for appropriate petition heading so that the 
people that sign it would have an adequate draft as to what they 
are signing. Afterwards the attorney general shall prepare the 
ballot title, assuming that enough signatures were obtained and 
that this bill w e re to go before the voters. It is a little 
difficult I think for the secretary of state to engage in all of 
those legalities, and I think as far as the initiative and refer­
endum is concerned, we ought to have that in the hands of the 
attorney general just as the initiative and referendum article 
suggests. However, I see difficulties with this proposed amend­
ment. The judges are banned from politics. Theyare picked on 
an absolutely nonpartisan basis. The attorney general presumably 
should be a member of the same party as the governor. The 
attorney general, if he Is a member of the same party, as at­
torney general, would take the normal part in politics, but if 
he is picked on a nonpartisan basis as the Judges are, then we 
have to ban him from engaging in politics and he also could turn 
out to be somebody of the opposite party. So I believe we are 
getting crossed up If we try to put the attorney general through 
legislative council. I think we are getting —  the Judicial



council I mean -- I think we are getting the judicial council 
into some little difficulties, etc., and from the political 
standpoint we want to keep them out of it. They can't hold any 
position or be active on the political scene. So if this 
particular amendment does not pan out, I am going to propose 
one as follows: The department heads appointed by the governor
shall include an attorney general. Then we can leave the initi­
ative ana referendum functions right where they are.

PRESIDENT EGAN: Mr. Londborg.

L0ND30EG: Mr. President, as it has been mentioned, this is a
minority report from the Committee, and I think It Is only right 
you hear from some of the rest of the Committee regarding this.
V.re in our Committee felt that It would be the wishes of the 
majority of the Convention to have a strong executive. By that 
we did not mean a dictator, one who would get into power and 
be the absolute power in the state, but one who through appointive 
powers would be able to select his co-workers down through the 
various offices so that when the state's functions would be 
successful we could say that we had a good governor, and when 
they would net be successful we would know who to blame and 
could vote accordingly at the next election. Mention has been 
made not only here on the floor but also the same argument in 
the Committee that the governor would have certain obligations 
and would be expected to lean toward that obligation In the ap­
pointing of an attorney general, but I can't help but feel that 
that same trend of thought would run right down through the other 
departments, and I believe that there are other departments under 
the governor that are of equal importance and if the governor is 
going to bow to party obligations or other obligations in select­
ing of the attorney general, he will do the same thing all the 
way through his other department heads, and we won't have a man 
in there that we can be fully proud of, and I think we are going 
to want to elect a governor who will be able to stand on his 
own two feet and appoint the men that he feels should be in the 
office. I think if he is that type of man he will not only be 
respected by one party but by all of the people of the state.
As far as the removal is concerned, if we worry that the governor 
may remove the man at will, If that is not best, we can always 
insert that he be removed with the consent of the legislature, 
that is another matter, but as far as the appointing is con­
cerned, I think that is vital right now. As far as screening 
Is concerned, I can see that it might have been good In the past 
to have the nominations for attorney general screened some way 
before they even face election by the people. Be that as it 
may, I think if we elect a governor it is his duty to screen and 
select a good attorney general. That is part of his Job. Vfe 
are electing him to do that very thing, and if he fails to select 
a good attorney general then he is that much more a failure as 
a governor, and he will stand that test in the coming election.
If we feel that the attorney general must be screened so that 
we have the best possible attorney general, I think it Is also
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necessary that the head of the department of education, head of 
the department of welfare, health and labor, and all the other 
dapartment heads be screened by somebody so that this governor 
gets the right men in his cabinet, so to speak. I certainly 
feel that he should be able to screen and select a good attorney 
general as well as select the other department heads. But I 
think there is one thing that is even more important and we 
discussed that in the Committee, and that is the matter of 
compatibility. We have felt in the past that we have not had 
attorney generals who have been entirely in sympathy with 
the governor and it has been due to the way the two have gotten 
to their office. We elect the one and the other is appointed out 
of Washington, and we have seen certain cases where they have 
not worked out in harmony. Now, if the attorney general is to 
represent the people alone, then of course he should be elected, 
but as he is to work under the executive department we want a 
man who is compatible with the governor and with his type of 
program that he wants to put over in the state, one that under­
stands the governor, one that will work with the governor and 
ask the Judicial council as set up, not to honor party politics 
but to work in a nonpartisan capacity. Yet I feel they will not 
be able to do that as far as the attorney general is concerned, 
and I don't believe there is any more reason to feel that a 
Judicial council nominee would be any more compatible than one 
elected by the people of the state; if they are going to ask 
the governor, "Will this man work with you or will that man work 
with you, do you want this one or that one?" You might as well 
say, 'Let the governor pick the man in the first place." If 
they are going to have the liberty to put up a man that will not 
work with a governor, then we spoil our whole plan for an effec­
tive administration. I believe, as Mr. Ralph Rivers mentioned, 
if we want the attorney general's office mentioned at all in the 
constitution, it would be very simple on Section 16 , line 14, 
after "department" to insert the words 'including the attorney 
general's office." That would make it very clear that the governor 
would have the appointive powers and that the attorney general's 
office would be one that he would have direct control over.
That gives you, I believe, some of the Committee thinking regard­
ing the attorney general being appointed by the governor.

PRESIDENT EGAN: Mrs. Nordale.

NORDALE: I would like to ask Mr. Rivers a question, if I may.
Mr. Ralph Rivers, are the services of the attorney general 
available to the secretary of state In case he needs them?

R. RIVERS: Yes.

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: Mr. President, I would like to ask Delegate Rivers a
uestion through the Chair, if I may.
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PRESIDENT EGAN: You ray ask your question, Mr. Buckalew, if
there is no objection.

BUCKALEW: Hr. Rivers, I notice that the proposal, that the
caption is by Delegate Rivers. My question was whether this was 
a committee proposal or your separate individual proposal?

PRESIDENT EGAN: Hr. Rivers has already answered that question,
Mr. Buckalew. He said that it was actually a proposal of his 
and of Mr. Harris. Mr. Victor Rivers.

V. RIVERS: In closing this discussion, I will make it brief.
I just want to say, in my opinion it is no compromise opinion.
If it had been a compromise we would not have this discussion 
on the floor. It has been pointed to as a compromise. Those 
of us who submitted this proposal honestly and actually think 
the attorney general should be screened. Now I wanted to clear 
up a point that Mr. McLaughlin made. He pointed out that certain 
appointive methods were used in the State of New Hampshire.
They are. The attorney general is appointed by the governor and 
a council of five. In the State of Tennessee the attorney gen­
eral Is appointed for a period of eight years by the Justices of 
the supreme court. In four states, as I am able to count, the 
attorney general is appointed by the governor by and with the 
consent of the legislature. In three states the attorney general 
is appointed by the governor and in the balance he Is elected 
by the people. So if you add that up you will find about 38 
states In which he Is elected; in these two states I have men­
tioned, Tennessee and New Hampshire, he is appointed under a 
similar plan, and in the balance of the states he is appointed 
by the governor with or without the approval of the legislature, 
as the case may be. It is my thought, and I have observed this 
rather closely from some contact with the legislature, that 
while the attorney general Is in essence not a Judge, he does 
Interpret the lav/ which governs people until somebody challenges 
his interpretation, and then his decisions oftentimes and most 
of the time do have the force of law until they are upset or 
turned over or otherwise disturbed by having somebody appeal to 
the courts. It does not seem to me to be a bit out of line that 
the attorney general should be properly screened as to competence, 
and in the selection of the attorney general the governor should 
be relieved of the obligation to repay any favors or to make any 
particular discrimination in favor of any individual. It has 
been stated here that we tie the hands of the strong executive. 
Read this amendment over again. It does not say who the governor 
shall appoint. It says, "Two or more shall be screened by the 
Judicial council and submitted to the governor for his appoint­
ment. 11 He is not limited to the one man or two men or three men. 
If he can't make his choice he might even have four men, but he 
does have any obligation removed in making that appointment to 
any individual. It would be entirely free of a political aspect 
insofar as it affected the attorney general's competence. There 
is nothing in here that is counter to common practice, I refer
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to the State of New Hampshire, the State of Tennessee, and 
others, but it costs you money if you go to court to upset an 
attorney general or any other similar official's opinion. That 
opinion as I have seen It many times, that opinion has the force 
of law and interpretation of any laws the legislature may have 
passed. While you might not view him as a judge, in essence he 
is a judge of what that lav; says until it's determined otherwise 
by the courts. In essence he is a judge of what certain things 
do that apply to the people. For that reason I think that he 
should be screened as to competence. I see nothing in that 
which weakens the strong executive. The governor might say 
of the first two appointees named, "I am unable to make a choice; 
submit me another name." There is nothing that stops him from 
doing that in the proceedings of the council. It seems to me 
that some determination which would relieve this office of having 
to be filled by any repayment of political favor or obligation 
should be set up, and that is why we have introduced this amend­
ment. It is no compromise.

PRESIDENT EGAN: Mr. Victor Rivers had stated he was closing.
No one objected. Unless there is someone who has not spoken —
Mr. McLaughlin.

MCLAUGHLIN: I wanted to ask Mr. Rivers a question. Mr. Rivers,
when you say the council in New Hampshire, you mean that five 
elected executive council who are elected by the people together 
with the governor?

V. RIVERS: I stated the council of five. The council of five
is elected for two-year terms along with the governor and they 
determine with the governor the appointment of the attorney 
general.

MCLAUGHLIN: But that is not a judicial council at all, Is it?

V. RIVERS: I don't know what their duties are. They are a
council of five, but whether they are constituted as ours is,
I do not know.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Victor Rivers and Mr. Harris be adopted by 
the Convention?"

HARRIS: I request a roll call.

PRESIDENT EGAN: Mr. Harris asks that we have a roll call. The
Chief Clerk will call the roll on the question.

(The Chief Clerk called the roll with the following result:

Yeas: 18 - Earr, Collins, Cross, H. Fischer, Harris,
Hinckel, Kilcher, Metcalf, Nerland, Nolan, 
Peratrovich, Reader, V. Rivers, Robertson,
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Rosswog, Smith, Taylor, VanderLeest.

Nays: 36 - Armstrong, Awes, Boswell, Buckalew, Coghill,
Cooper, Davis, Doogan, Emberg, V. Fischer,
Gray, Hellenthal, Hermann, Hilscher, Hurley, 
Johnson, King, Knight, Laws, Lee, Londborg, 
McCutcheon, McLaughlin, McNees, Marston,
Nordale, Poulsen, Riley, R. Rivers, Stewart, 
Sundborg, Sweeney, Walsh, White, Wien, Mr. 
President.

Absent: 1 - McNealy.)

CHIEF CLERK: 18 yeas, 36 nays,and 1 absent.
PRESIDENT EGAN: So the "nays" have it and the proposed amendment
has failed of adoption. Are there other amendments to Section 
14? Mr. Ralph Rivers.

R. RIVERS: I have an amendment.

PRESIDENT EGAN: Mr. Ralph Rivers, you may offer your amendment.
The Chief Clerk may read the proposed amendment.

R. RIVERS: May we have about a two-minute recess? I would like
to consult with Mr. Londborg.

PRESIDENT EGAN: If there Is no objection the Convention will
stand at recess for two minutes.

RECESS

PRESIDENT EGAN: The Convention will come to order. The Chief
Clerk will please read the amendment as proposed by Mr. Ralph 
Rivers.

R. RIVERS: It hasn't been introduced yet, I was going to with­
draw it.

PRESIDENT EGAN: No, it has not been introduced.

R. RIVERS: I won't even do that.

PRESIDENT EGAN: Are there amendments to Section 13 or 14 or 15?
Mr. Sundborg.

SUNDBORG: Mr. President, I have a question about Section 14.
May I be permitted to address it to Mr. Rivers?

PRESIDENT EGAN: You may, Mr. Sundborg, If there Is no objec­
tion ..

SUNDBORG: Mr. Rivers, I am a little bit bothered about these



ANALYSIS CONTINUATION:

position, at an estimated cost of $217,000 per year to perform these functions (using FY 98 salaries for 
illustration purposes).

As discussed in the narrative above, outside counsel costs for the University can vary widely and actual transfer 
o f these legal service responsibilities to the Attorney General would require a more detailed analysis to identify 
specific costs and/or savings from the transfer. The following summarizes the potential fiscal impact to the 
Department of Law that we can identify at this time using the department's 1997 standard attorney cost 
schedule for a full-time-equivalent attorney position, including standard overheads (clerical support, 
communications, space, supplies, data processing, e tc .) , and 1997 salaries and costs for non-cost schedule 
positions.

FISCAL NOTE

STATE OF ALASKA BILL NO. HJR 19
1397 LEGISLATIVE SESSION

ARRC Legal Services Transfer (beginning mid-FY99)
3 FTE Attorneys @ $127.0 $381.0
Direct case costs @ $5.0 per attorney $15.0
1.5 PFT Legal Secretary position authorizations $0.0
One-time equipment purchases for new positions @ $6.5 $32.5
Contract outside counsel/experts @ estimated $200.0 $200.0

$628.5

University of Alaska Legal Services Transfer (beginning mid-FY99)
4 FTE Attorneys @ $127.0 $508.0
Direct case costs @ $5.0 per attorney $20.0
2 PFT Legal Secretary position authorizations $0.0
One-time equipment purchases for new positions @ $6.5 $39.0
Contract outside counsel/experts @ estimated $500.0 to $1,500.0 $500.0

$1,067.0

Adm inistration & Support Personnel Classification System (beginning mid-FY03)
2 Personnel Assistant I @ $49.6 $99.1
1 Administrative Clerk III @ $45.5 $45.5
One-time equipment purchases for new positions @ $6.5 $ 19.5

$164.2

Total, Including One Time Equipment Purchases $1,859.7
Less One-time items ($91.0)

Department of Law Estimated Minimum Annual Cost $1,768.7

Page 3 of 3
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Personal Services
Travel
Contractual 3.0
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Equipment
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Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 3.0 0.0 0.0 0.0 0.0
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1002 Federal Receipts
1003 GF Match
1004 GF 3.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL 0.0 3.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: none

POSITIONS
Full-time 0
Part-time 0
Temporary 0

ANALYSIS: (Attach a separate page if  necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet as required by AS 
15.58, and the programming costs for counting votes cast on the measure. However, only four measures can be 
printed on a single ballot card. If this measure requires printing an additional ballot card, the costs will increase by 
$56.0.
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Revision Date: _____________________________________________
T itle : "Proposing Amendments to the Constitution ...
relating to the election and duties of the attorney general."________

STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. HJR 19

Dept. Affected:_______
BRU: Executive Operations

Office of the Governor

Component: Executive Office
Sponsor:
Requester:

Representatives Green. Barnes
House Judiciary

E xpenditures/R evenues

COMPONENT SERIAL NO. 

(Thousands o f Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES"

I CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: $ 0.0
POSITIONS
FULL-TIME 3
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page if necessary)

This analysis emulates the organizational structure of the states of Washington, Oregon and Arizona. Each of 
these states has an elected attorney general, and each Governor has on-staff counsel to respond to general legal 
questions, public policy issues, internal matters, open meeting laws, ethics laws, revocation of appointments, 
handle extraditions and petitions, prepare administrative orders, deeds relating to the state ’s natural resources, 
etc., and to carry-out the constitutional requirements of the Governor (i.e., executive clemency, messages to the 
Legislature, executive orders)

The contitutional amendment proposed by this resolution would be on the ballot in 1998. If approved by the 
voters, the firs t election of an attorney general would be w ith the next gubernatorial election in November,
2002. Fiscal impact to Office of the Governor would begin in FY03. The fiscal analysis is attached.

Prepared by: 
Division:

Michael A. Nizich, Administrative Director 
Adm in istrative Services_________________

Approved by Commissioner: 
Agency: _________

Jim Avers. Chief o f Sta ff

Phone:.
Date:.

Date:

465-3876
4/11/97
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T able 1—Q ualifications, Selection, an d  Term  of A ttorneys General

Jurisdiction

Qualifications Selection and Term

Minimum
age

Citizenship & Stntc 
Residency

Bar
Admission
Required Elected

Appt’d 
By, With 

Consent Of
Term*
(yrs.)

Alabama 25 U.S., 5 yrs. Yes X 4
Alaska — U.S.. 1 yr. No Gov., Legis. r

Am. Samoa — U.S. No Gov., Legis. e

Arizona 25 U.S. (10 yrs.). 5 yrs. No X 4
A rkansas 21 U.S., elector,* 1 yr. No X 4
California — U.S., sta te 5 yrs. X 4
Colorado 25 U.S., 2 yrs. Yes X 4
Connecticut — Elector 10 yrs. X 4
Delaware — — No X 4
D istrict of Columbia — D.C. No Mayor, D.C. —
Florida 30 U.S., elector, 7 yrs. 5 yrs. X 4
Georgia 25 U.S. (10 yrs.), 4 yrs. 7 yrs. X 4
Guam ___ — No Gov., Legis. C

Hawaii — U.S., 1 yr. Implied Gov., Sen. __ > /

Idaho 30 U.S., 2 yrs. Yes X 4
Illinois 25 U.S., 3 yrs. Yes X 4
Indiana 21 Slate Yes X 4
Iowa — Elector No X 4
K ansas — — Yes X 4
Kentucky 30 U.S., 2 yrs. 8 yrs. X 4
Louisiana 25 U.S., elector, 5 yrs. 5 yrs. X 4

Co
g
£
o
3
3
Co
om3

Maine — — No Legis. 2
M aryland — U.S., 10 yrs. 10 yrs. X 4
M assachusetts — 5 yrs. Yes X 4
Michigan 21 Elector, 6 months No X 4
M innesota 21 U.S. (3 mos.), elector Implied X 4
Mississippi — U.S., elector 5 yrs. X 4
Missouri — U.S.. 1 yr. No X 4
M ontanu 25 U.S., 2 yrs. 5 yrs. X 4
N ebraska — — No X 4
Nevada 25 Elector, 2 yrs. No X 4
New Ham pshire — — Yes Gov., Exec. 

Council
4

New Jersey — S tate Implied Gov., Sen. 4
New Mexico 30 U.S., 5 yrs. Yes X 4
New York 30 U.S., 5 yrs. Implied X 4
North Carolina 21 Elector Yes X 4
North Dakota 
N. M ariana Is.

25 Elector, sta te Implied 
5 yrs.

X
Gov., Sen.

4

Ohio 18 Elector Implied X 4
Okluhoma 31 U.S., elector, 10 yrs. No X 4
Oregon 18 Elector No X 4
Pennsylvania 30 State, 7 yrs. Yes X 4
Puerto Rico'' 21 U.S. Yes Gov,, Sen. ___C

Rhode Is. 21 Elector Yes X 2
South Carolina — U.S., elector Implied X 4
South Dakota — State Yes X 4
Tennessee — — Implied Suprem e Ct. 8
Texas — — No X 4
U tah 25 U.S., elector Yes X 4
Vermont 21 U.S., elector Implied X 2
Virginia 30 U.S., state 5 yrs. X 4
V irgin Is. — U.S. Yes Gov., Sen. __</

W ashington 21 Elector Yes X 4
West V irginia 25 U.S., 5 yrs. Yes X 4
Wisconsin — U.S., elector Implied X 4
Wyoming 21 Elector 4 yrs. Gov. ___C

‘’Note th a t  a ll ju r isd ic tio n s  except K en tucky  and  New Mexico allow  th e  A ttorney  G en eral to  serve  successive te rm s. QeRinninR in 1991 New Mexico 
will also ollow the  A tto rney  G en eral to se rv e  successive term s.

*For a de fin ition  o f "elector," sec  th e  c o n stitu tio n  o f the  specific s la te  th a t  h a s  th is  requ irem en t.
‘T h e  te rm  m ay ru n  for an  in d efin ite  n u m b er of years.
‘T h e  te rm  ru n s  concurren tly  w ith  the  s ta te  governor.
T h e re  a re  no s ta tu to ry  req u ire m e n ts  in  P u erto  Rico for th e  office o f A ttorney  G en eral. H istorically , q u a lifica tio n s  re la ted  to U.S. c itizen sh ip  and 

adm ission to th e  b a r  a re  required .

Q
ualifications, Selection, and 

Term 
State 

Attorneys 
G

eneral



The Alaska Attorney General 
Elected or Appointed?
by Norman C. Gorsuch

T h e  office o f  state  attorneys general 
can e ith e r  s treng then  o r check the  ex­
ecutive b ranch . T he  A laska attorney 
genera l plays a  significant role in public 
policy-m aking. C urrently, A laska’s gov­
e rn o r ap p o in ts  the sta te  a ttorney gen­
eral, and  until the  argum ent about the 
range o f executive power is settled, the 
controversy  abou t the the office’s elec­
tion o r  appo in tm en t will persist.

A H istory  and Description of
the Office o f the Attorney General
T h e  first office of the  a ttorney gen­

e ra l w as c re a ted  in 1461 when the King 
of E ng land  appoin ted  a person to  direct 
all o f  his rep resen tatives who appeared  
in the  royal courts. T he  com m on law 
decisions o f these  courts defined the 
a tto rn ey  g e n e ra l’s duties, which, in es­
sence. w ere  to  protect the royal p rop­
erty, p rerogatives, and revenue, and to 
p rosecu te  those persons accused of 
com m itting  crim es. Exam ples of these 
duties included recovering for dam ages 
done to  royal property, regulating public 
charities and trusts, rcpealinggrants and 
paten ts, and  prosecuting m isdem eanor 
and felony crim es. By 1700. the attorney 
genera l w as accorded m em bership in

Parliam ent to  explain crown legisla­
tion. (,)

W hen the A m erican  Colonies were 
settled, colonial attorneys general were 
appointed by the  royal governors and 
were deem ed to  exercise all of the com ­
mon law pow ers inheren t in the office of 
the a ttorney general o f  England. After 
the R evolutionary W ar. the new state 
courts decided that the  comm on law 
powers exercised by the  A ttorney G en­
eral o f E ngland and discussed above 
were an inheren t part o f the office of 
state a ttorney general. In  addition, most 
states ratified this g ran t of powers in 
state constitutions or s ta tu te s .121

T he m ethod o f selecting state a tto r­
neys general evolved in stages. Prior to 
A ndrew  Jackson’s presidency, most 
states provided for the  appointm ent of 
the a tto rney  general by thcgoscrno r or 
legislature. W ith the advent of Andrew 
Jack so n s presidency, the concept of 
sovereign dem ocracy em erged. The 
people w ere seen as the  source of sover­
eign power, and they exercised it 
through popularly e lected  officials. In 
the late n ineteenth  century, states began 
to require the election of the attorney 
general. Today, 44 states elect the a tto r­

ney general. O f the  six states that ap­
point the a tto rney  general, most provide 
for appoin tm ent by the governor, and 
som e by the  legislature or the state su­
prem e c o u r t .(3)

W ith the  evolution of sovereign d e­
mocracy, state  courts decided that state 
attorneys general now represented the 
rights, prerogatives, and interests ol'the 
general public in carrying out their 
com m on law duties of office. In effect 
the courts substitu ted  the public for the 
king as the  client of the attorney general, 
thus giving the a ttorney general the 
power to  pro tect public prerogatives, 
p ropcrtyand  revenue. Indeed, there are 
several sta te  suprem e court opinions 
which hold tha t an a tto rney  general mas 
bring any action in court deem ed neces­
sary to enforce or protect any public 
right or in terest and as a corollar;. 
power may exercise virtually plcnar. 
discretion in the disposition of sikn 
action. H ow ever, while state  a tto rn e y  
general possess these comm on law 
powers, state  constitutions or statutes 
may limit o r preclude the exercise . . 
som e or all o f th e m .1-0

A nother developm ent in the United 
States has been  the expansion ot the
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pow ers of state attorneys general 
th rough the delegation o f direct s ta tu ­
tory  grants o f authority by the various 
sta te  legislatures. For exam ple, in m ost 
states, there arc  anti-trust and consum er 
protection trade  regulation laws and the 
pow er to enforce them  is delegated  by 
m ost legislatures to  the  a tto rney  
g e n e ra l.(J)

Finally, the  office of the  state  a tto r ­
ney general has been strengthened  as an 
advocate fo rth e p e o p le o n a b ro a d  range 
o f issues for reasons relating to  its insti­
tu tional characteristics. First, the office 
possesses a firm place in the trad ition  of 
English and A m erican institutions; sec­
ond. the office is a statew ide one and. 
t hercfore, it has the advantages and dis­
advantages o f statewide exposure and 
argum ent; third, the office is also closely 
connected to the s ta te ’s political chief 
executive through the  powers to  give 
legal counsel to  state  agencies and  to 
rep resen t them  in litigation; fourth, the 
office has a close connection to  the ju d i­
cial system; and fifth, the office is staffed 
by attorneys, and thus, a natural power 
base  exists in the legal com m unity o f  the 
sta te  based upon the professional re la ­
tionship am ong m em bers of the Bar.

The Role of S ta te  A ttorneys 
G eneral in Public Policy Decisions

It is practically im possible to  m ake 
any public decision without knowing 
first, the legal param eters within which 
the  agency o r publicofficial may act; and 
second, the adverse legal consequences

o f proposed courses of action within 
those param eters. For exam pie, actions 
outside the scope of a public official’s 
statu tory powers could expose the offi­
cial to  personal liability for any d a m ­
ages caused as a result of the action.

Frequently, the practical bounda- 
r ie so f these legal param eters are d e te r­
m ined by political constraints. Thus, in 
many public decisions involving legal 
issues, attorneys general play a signifi­
cant indirect role through furnishing 
legal advice to  help public officials ba l­
ance the adverse legal consequences of 
the ir decisions within those politically 
im posed param eters. An example of 
this balancing occurs when deciding 
w hat can constitutionally be done to 
ensure local A laskan hire by out-of- 
state  com panies when the most d irect 
way to do so through m andating it by 
statu te  is unconstitutional based on 
cases decided by the Alaska and U.S. 
suprem e courts. In this area, the legis­
lature enacteda bill allowing the A laska 
com m issioner of labor to designate 
economically distressed zones based on 
econom ic and employment character­
istics and require local hire on public 
projects within those zones. The bill 
was drafted with the state attorney 
general’s advice. It was not totally p o ­
litically acceptable, but was the best 
legal position constitutionally perm it­
ted based upon U.S. Suprem e C ourt 
opinions. Even this new one has been  
challenged by 3 contractor as unconsti­
tutional. Therefore, this issue will once

again be reviewed by the appellate 
courts.

The legal advice given to slate 01 li- 
cials engaged in making these public 
decisions is frequently found in advisor;, 
opinions, a w ritten m em orandum  from 
the  a ttorney general which answers a 
question of law posed by any public 
official in the state  executive or legisla­
tive branch of governm ent. This m echa­
nism, next to  oral advice, is the most 
frequently utilized tool in public legal 
practice and plays an im portant role in 
policy decisions.

T he legal status of opinions by a tto r­
neys general has been in terpreted  fre­
quently by the courts. This status varies 
from  slate to sta te . The judiciary and the 
legislature generally treat them as per­
suasive, but not controlling on the legal 
issues they address. Several state courts 
and som e state  statu tes provide that 
public officials o f the executive branch 
are  bound by them . Even where they are 
not recognized as binding on executive 
branch officials, most recipients follow 
them . The advantages in complying with 
them  arc. first, it can shield the olllcial 
from  the political consequences of a 
decision; and second, it allows the pub­
lic official to retain official immunic. 
from any personal liability for actions 
taken in rcliancq on the opinion. -"'

The Powers. Duties and  Role of the 
A ttorney G eneral in O ther S tates
The powers and duties of other state 

attorneys general range from a m axi­
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In Support of Election: 
"An elected attorney general would be ‘the 

people's attorney’ and function as an 
ombudsman and watchdog for them:'

m um  of highly centralized, exclusive 
au thority  to  provide legal counsel to the 
state , litigate on behalf of the state  and 
prosecute  crim es to a m inim um  of 
shared  sta te  legal authority with no 
statew ide crim inal prosecution jurisdic­
tion. F or exam ple, state attorneys gen­
e ra l do no t possess statewide crim inal 
p rosecution jurisdiction with the excep­
tion  o f D elaw are. Rhode Island, and 
A laska. In o th er states criminal prosecu­
tion  is conducted by elected o r ap­
pointed m unicipal, county or city district 
attorneys.

In addition, attorneys general usu­
ally do not have exclusive authority  to 
rep resen t the  state  in litigation o r to  be 
the  exclusive legal advisor to state  agen­
cies. In m any states, the governor’s of­
fice has its own general counsel and 
m any sta te  agencies have their own 
house counsel. In those states, the  a tto r­
ney general represents the governor o r 
agencies only in court. Legal advice to 
the  governor o r agency prior to  litigation 
is furnished frequently by house coun­
sel. In m ost states, while the a ttorney 
general issues official opinions upon re ­
quest and thus, can influence public 
policy decisions: frequently, the a tto r­
ney general docs not play a significant 
policy m aking role within the slate 
adm inistration because the attorney 
general is a com peting elected official. 
Exceptions to  this situation exist when 
the  governor and attorney general arc 
political allies, share the sam e philoso­
phy. or a rc  personal friends.

The Powers, D uties and  Role 
of the A ttorney G eneral of A laska 
In A laska, the atto rney  general is a 

m em ber of the governor's cabinet. As 
such, the office functions as the general 
counsel to  the governor and state offi­
cials. Thus, the atto rney  general plays a 
constant role in the developm ent and 
form ulation of public policy on a wide 
range of issues.

In addition, the  A laska Suprem e 
C ourt has stated  that the  attorney gen­
eral has the exclusive authority  in the 
state  governm ent to  m ake any and all 
decisions relating to the disposition of 
any state  litigation and the exercise of 
this discretion bv the attorney general 
within constitutional bounds is not su b ­
jec t to  judicial review. However, in o rder 
to  m aintain good attorney-client re la ­
tions. the a tto rney  general rarely exer­
cises such authority  without consulta­
tion with and concurrence by the state  
agencies involved. In m ajor cases, the 
a ttorney general also consults with the 
gov ernor jn d .  if necessary, the  
legislature. ”

T he A laska a ttorney general is ap ­
pointed by the governor, confirm ed by 
the legislature, and serves at the pleas­
ure of the governor. In Sections 44.23. 
010-060 of the Alaska Statutes, the leg­
islature created  the Office of the A tto r­
ney G eneral as C hief of the State D e­
partm ent of Law and vested that d ep art­
m ent with certain powers. Those powers 
arc as follows:

I. Possession of authority as the ex­

clusive legal advisor to  the state execu­
tive branch of governm ent, exercising 
this pow er through the drafting or re ­
viewing of all executive branch legal 
instrum ents and legislation, and the 
rendering  of legal opinions:

2. R epresentation of (he state in all 
civil litigation;

3. Prosecution of all siolations of 
sta te  crim inal laws:

4. Initiation of actions to collect 
sta te  revenue;

5. R ecom m endation to the legisla­
tu re  of necessary changes in the laws:

6. Prom otion of uniform laws 
adoption;

7. P reparation of ii ''orm alion on 
landlord and tenant rignts:

8. Possession of exclusive authority 
to enforce the consum er protection 
and anti-trust laws: and

9. Possession of ail com m on law 
powers generally inherent in the ollice 
of the  attorney general. Thus, the 
A laska attorney gcnerai is an example 
o fthe  highly centralized exclusive legal 
au thority  model.

Arguments in Support nl
Electing the Attorney General

T he them e in the argum ents sup­
porting the election tne a ttorney gen­
eral is a simple one focusing on the in­
dependence that direct election would 
give the  office. An elected attorney 
general would be "the  people 's a tto r­
ney” and function as an om sbudsm an 
and w atchdog for them . Independent
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election would m ean that the  attorney 
general was not the c rea tu re  of a par­
ticular adm inistration. A s such, the a t­
torney general would be free to  render 
legal opinions solely on  the basis of the 
law and not as a legal advocate for the 
adm inistration. In addition, it is argued 
that an  elected a tto rney  general would 
be free to  oppose policies o f the state  
governm ent th a t a re  considered incon­
sistent with the  law and  to  investigate 
and prosecute ap paren t wrongdoing 
both in and out o f governm ent without 
fear o r fav o r.(l0)

Also, it is argued tha t the  attorney 
general is elected in 44 states and the 
concept appears to  be w orking in those 
jurisdictions. Som e also argue that the 
a tto rncygencra l’sw ork  is in areas where 
the governor has little o r no interest, 
such as consum er pro tection , antitrust 
enforcem ent, and crim inal prosecution. 
Thus, much o f the w ork does not in ter­
fere with the executive responsibilities 
of the  governor’s office so that the re ­
sults of the electoral com petition  arc not 
as severe as sup porters o f the  appoin t­
m ent proccssargue. It isalso  argued that 
if a governor w ants house counsel to 
furnish legal advice to  the  governor's 
office, most governors can appoin t such 
staff counsel. F urtherm ore, proponents 
of election argue it is not even necessary 
for the  attorney general to  act as general 
counsel to  the governor’s office. In 
addition, som e also argue that because 
of the  legal power o f the  office, an a tto r­
ney general’s duties a rc  of a higher

order, similar to that of a judge, and 
therefore, the attorney general should 
have the elected independence of a 
judge.

Arguments in Support of 
Appointing the Attorney General
The argum ents in opposition to the  

election of the attorney general and in 
support o f appointm ent by the governor 
arem o recom plcxb ecauseo fthc  need to  
discuss how an appointed attorney g en ­
eral im pacts the structure and relation­
ships within the executive branch of 
state governm ent. The focus o f the a rg u ­
m ent is based upon the need to 
strengthen the executive branch of gov­
ernm ent through the appointive power 
of the chief executive. (IJ>

Proponents of the appoin tm ent 
process believe that good m anagem ent 
requires an appointed attorney general 
so that the governor can have a philo­
sophically com patible, cohesive, and 
unified team  to carry out the responsi­
bilities of the executive branch of gov­
ernm ent. Thus, the political accounta­
bility for actions of the executive branch 
.ind the executive responsibility for 
those actions arc lodged in the office of 
the governor. It is clear w here the rc- 
-ponsibilily lies and the governor is the 
one answerable to the pub lic .(,3)

In addition, they argue that when 
governors arc  forced to deal with a 
com peting elected attorney general, 
there may be som e question as to  
•'■nether or not the advice, no m atter

how wise or legally sound, will be taken 
o r looked upon with suspicion and ho s­
tility, thus giving rise to conflict. This i: 
because the governor and attorney gen- 
cral would be bringing different polic. 
perspectives to the sam e public issue. 
T hese perspectives may be rooted ir. 
different constituency bases. As both 
are  elected, neither one can be consid­
ered  afinai authority to resolve the issue.

Some argue that electing the a tto r­
ney general can delay the policy rcsolu- 
lionproccss. T hcvpoin tou ilha tinm an;. 
states with an elected attorney  general, 
governors appoint their own general 
counsel and. in addition, house counsel 
arc  appointed frequently by siete agen­
cies accountable to  the governor. These 
house counsel may provide crnlliciine 
legal advice to that of the elected a tto r­
ney general. The effect ol this conflicting 
advicccanbctodclayrcso lu tionofthose 
issues within the executive branch. In 
addition, whenever there is litigation 
involving state agencies, house counsel 
may tile friend of the court briefs or 
otherwise intervene in court asserting a 
position on legal issues different from

that of the elected a tto rney  general 
Proponents of the appointm ent proces- 
arguc that those different positions can 
confuse the legislature, the punlic. ana 
the courts on the executive branch pol- 
icy. ' 1S’

Advocates of appointing the a tto r­
ney general also argue that electing the 
attorney general will increase Mate 
operating budgets. First, the governor
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In Support of Appointment:
"Good management requires an appointed 

attorney general so that the governor can have 
a philosophically compatible, cohesive and 

unified team . . . "

will insist on  a general counsel and house 
counsel for agencies that are  respon­
sible to  the  governor’s office. Thus, it 
will be  necessary to  pay for an additional 
layer o f attorneys in the executive 
branch. Second, in o rder to maximize 
the  perceived benefits o f election, the 
elected attorney  general m ust have 
additional, duplicate, independent sup ­
port staff, not answerable to the gover­
nor, to  execute personnel, budget, and 
o ther adm inistrative policy or the  gover­
nor could unfairly infringe on the a tto r­
ney genera l’s independence of action.

In response to the argum ent that only 
an elected  attorney general can investi­
gate and prosecute wrongdoing in state  
governm ent with the appropriate d e ­
gree o f independence, proponents of the 
appoin tm ent process argue that the a t­
torney general is not the governor’s 
personal lawyer but the attorney for the 
institution of the governor’s office.

Also, they point out that as a  m em ber 
o f the  legal profession, the attorney 
general is affiliated with the judiciary 
and functions as an officer o f the court. 
T hus the  appointed attorney general 
possesses the  prerequisite professional 
independence from the governor. They 
believe tha t the appointed attorney 
general is capable of investigating all 
officials o f the  executive branch of gov­
ernm ent, including the governor, and 
prosecuting wrongdoing if necessary.

This is because of constraints placed 
upon the  holder of the office by the 
statu tes, regulations, rules of court, and

canons of professional and prosecuto­
rial ethics which require the attorney 
general to  act in these crim inal m atters 
based only upon the  evidence, the law, 
and the  canons. They also believe that to  
m ake decisions in these m atters based 
upon personal and political reasons ex­
poses the  appoin ted  a ttorney general to  
charges of obstruction of justice and the  
possibility of suspension o r  disbarm ent 
from  the legal profession.

Subsidiary argum ents in support o f 
appointing the a tto rney  general can also 
be m ade. Some argue that appointed 
attorneys general do  “ represent the 
public” and the m isperception that they 
do not is created because they have no 
need to  generate favorable publicity by 
constantly calling a ttention to  external 
achievem ents in o rder to  create  an 
im age as “the people’s a ttorney.” It is 
also argued that the  appoin ted attorney 
general acts just like an  om sbudsm an 
through the rendering  of legal advice to  
state officials as a m em ber of the 
governor's team . This advice helps to  
ensure  that these officials comply with 
the statu tes and regulations governing 
their program s, and enforce fairness 
and im partiality in governm ent dealings 
with the  public.

A nother argum ent in support o f 
appoin tm ent is that an elected attorney 
general must allocate tim e to  fund rais­
ing and  other political activities, thus 
detracting from that required to m anage 
the a ttorney general's  office and resu lt­
ing in a reduced credibility for the office

because it will be perceived to be too 
“ political.” Legal opinions issued by an 
appoin ted a tto rney  general arc likely to 
be m ore professional because there is no 
need to  pay atten tion  to political polls 
when considering legal issues.

Som e argue that in terpreting  the law 
and running a ja rg e  law office arc essen­
tially technical tasks and it is not neces­
sary that the  official charged with these 
duties be elected. A lso, it is believed that 
highly qualified attorneys would not 
becom e attorneys general if they had to 
run in a statew ide election.

Finally, those who argue for appoint - 
m ent also have som e tradition on their 
side. They state  that no one has ever 
seriously suggested electing the United 
S tates a ttorney general. They believe 
that the people do participate in the 
selection o f the appoin ted  attorney 
general through the ir legislator when 
the  legislature conducts the confirm a­
tion process, not unlike the advice and 
consent o f the U.S. Senate over presi­
dential nom inees for attornev  een- 
eral. <l6>

Conclusion
T he underlying issue in these argu­

m ents is how the election of the Alaska 
a tto rney  general affects the balance 
of pow er am ong the branches of state 
governm ent and the policy-making 
process within the executive branch 
o f governm ent. In essence the argument 
revolves around  w hether one believes 
in a strong o r weak executive brancn
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of governm ent. T he cu rren t streng th  of 
the A laska executive in exercising its 
authority  is its ability to  speak with one 
voice. W hen the  a tto rn ey  general is 
elected, the ability o f  the  executive 
branch  to speak  with one  voice to  the 
legislature, the  jud iciary  and the 
public is a ltered  and  the  account­
ability for executive b ranch  actions is 
split. If one believes th a t (he pow er of 
the executive branch should  be divided 
o r decentralized th rou gh  d irect e lec­
toral accountability o f som e o f its parts, 
then one generally sup ports  election 
of the  attorney general.

A n elected a tto rney  general has 
specific constitutional and  statu tory  
duties of an executive nature . Those 
duties may include litigating civil 
law suits to enforce com pliance with 
state  law and to  p ro tec t s ta te  in terests 
and prosecuting violations o f  state  
crim inal law. Both civil and  crim inal 
enforcem ent arc  based  on the  police 
power to protect the  health, w elfare 
and safety of society. T hese  enfo rce­
m ent functions arc a key clem ent of 
executive authority, in essence, the 
pow er to force com pliance with the 
law.

If the attorney genera l is elected, this 
power to enforce s ta te  law will be split 
betw een two elected officials. Those 
who support election believe this split 
serves to check poten tia l abuses of ex­
ecutive power and m akes the executive 
m ore responsive. T hose  who support 
appointm ent believe thissvstcm  leads to

frustration, delay, and a lack of respon­
siveness by the executive branch of gov­
ernm ent. Thus, depending on one s 
philosophy o f governm ent, the sam e 
facts arc viewed quite differently. As the  
discussion dem onstrates, this debate is 
really about two different views of state  
government and is not new in our h is­
tory. Thehistorical developm ent o fsta te  
constitutions in the country reflects this 
quandary o f a strong versus a weak 
executive. D ebate  over the election of 
the attorney general is only a part of this 
larger issue. -APAJ-
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it appeared that, at least the feeling was drawn out th 
(original copy illegible) whole proposal had almost been 
wrecked. I believe that (original copy illegible) tion can be 
changed so it will be acceptable and for tha (original copy 
illegible) I would like to have the reconsideration at this 
time with (original copy illegible) possible amendment 
afterwards if the section is retained.

PRESIDENT EGAN: Is there further discussion? Section 6 is
now before us once more. Mr. Boswell.

BOSWELL: I would like to trace the evolution of this
particular article through the Committee. Our first decision 
was, should we have a lieutenant governor? We decided that 
was a luxury which we could not afford in this new state. So 
our second decision was to try to set up a working successor 
to the governor, and it seemed a logical choice would be the 
secretary of state. Our third decision was regarding the 
election, whether this secretary of state should be elected or 
appointed, and we felt it would be a little more democratic,
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more acceptable to the public, give them more to say, if he 
were elected. Then the question was, how can we elect a 
• secretary of state and be certain he would be compatible with 
the governor and be of the same party as the governor. I 
asked Mr. Cooper this question on his previous amendment, how 
he could expect this elected secretary of state to be of the
same party and he could not answer. I realized I was tossing
him a curve at the time because we could not answer it; so 
that was why we came up with this particular section and we 
decided then that we could accomplish the purpose we were 
after by nominating the secretary of state and the governor 
separately and pairing them to run in the final election so 
that we would at least be certain that they would be of the 
same political party, and I think that is the important thing 
on it. It would be obvious to all that if we had a governor 
of one party and a secretary of state of another party that 
they could not only not work together, but there would be 
terrific confusion if that secretary of state ever succeeded 
to the governor. I think when the people of Alaska have this 
opportunity to nominate a secretary of state and realize the 
important position that he holds, they are going to be very 
careful of the man they nominate, and I don't think he will be 
the type of man that Mr. Buckalew would have us think he would
be. Now if you think the Committee approach has been
illogical or if you want to "buy a pig in a poke", support Mr. 
Buckalew's amendment. If not, I think the committee proposal 
has merit.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I seconded Mr. Buckalew's motion and I have 
always felt that Section 6, as worded for the reasons that we 
stated yesterday, injects an undesirable element in our 
constitutional government, and as far as a "pig in a poke", 
and I want to direct my remarks solely to that. There is an 
amendment on the desk
•k'k-ic-k'k'k'k'k-ic'k'k
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which reads as follows: "That Section 6 be stricken and the
following substituted: 'There shall be a secretary of state
who shall have the same qualifications as the governor. He 
shall be appointed by the governor. He shall perform such 
duties as may be delegated to him by the governor. He shall



perform such administrative functions as are prescribed by 
law'." The amendment goes on and deletes the words "person 

’ elected" in line 12 of Section 7, and that is all there is to 
it. Now that amendment prescribes a constitutional secretary 
of state. The reason for that is so that the order of 
succession is preserved. It makes him an appointee of the 
governor, so the objection as to political faith is 
immediately removed. He will be of the same political party. 
It makes him a working secretary of state, because as far as 
executive duties are concerned the governor may delegate some 
to him. Administrative duties which of course do not infringe 
upon the executive may be prescribed by law. That avoids any 
conflict between a secretary of state working contrary to his 
governor, so this amendment preserves the order of succession 
exactly as it was in the original proposal, except only that 
the secretary of state is an appointive official, but the 
order of succession is preserved. Everything of the original 
proposal is preserved, and it is not "a pig in a poke". There 
are other equally, I think, desirable alternatives. There is 
no magic about this thing. It is very simple. In answer to 
Mr. Marston's statement, I am quite sure by 12 noon we will be 
all through with this thing. We could adopt many healthy 
proposals in that time, too, all of them better than the 
present Section 6. I have talked to other people who have 
equally sound alternative methods, none of which require 
huddles or delay, very simple, very clear and generally 
unobjectionable, so I say that if we do reconsider this 
matter, there are sound alternates and I do think though, that 
the present section or the section that was submitted to us 
must be improved.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it appears to me that the only
difference between Mr. Hellenthal's proposal as he has talked 
about it here, and the committee proposal is the point as to 
whether the secretary of state is going to be elected or 
whether he is going to be appointed. I am afraid we are going 
to get ourselves in a box here if we vote on the motion to 
reconsider. I am afraid we may be foreclosing the possibility 
of considering Mr. Hellenthal's amendment. I am wondering if 
it might not be more orderly to hold the matter of the 
reconsideration until after we have heard Mr. Hellenthal's



amendment. I am afraid we will be in the same position we
were in yesterday where we struck certain language and then we

' had to have an amendment to put the same language back in. As
it now stands, we have stricken Section 6. If we take the
motion to reconsider and if that 
* + ** + *■***■ + +
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motion to reconsider is against Mr. Buckalew's amendment, we 
will be in the position then of having failed to strike the 
section and then we have another motion come along to strike 
the section over again. It seems to me that the primary 
question at the minute is whether the body does or does not 
want an elective secretary of state.

PRESIDENT EGAN: Mr. Londborg.

LONGBORG: Mr. President, I would like to speak another word
for the committee proposal as we drew it up. As I see the 
difference in the remarks now of Mr. Hellenthal and his would- 
be secretary of state, and the one that the Committee provided 
for, is this, of a time element as far as when the governor 
picks his partner. In other words, has the Committee made it 
possible that the governor would have a perfectly compatible 
working partner; he would choose that man or the party would 
work together and pick that man before the election, or if the 
law so provided, he may be picked in the primary to be the 
running partner of the successful nominee of the primary for 
governor. Now, as I see it, the pressure that is going to 
come upon the governor in selecting a secretary of state will 
be just the same as the pressure if he were to pick him before 
he was elected as governor. This man that will be selected as 
secretary of state after the governor is elected, will be a 
man who can take over the governor's office for a period of 
three or three and one-half years, maybe even more should the 
governor die. You can be sure there is going to be just as 
much pressure on the governor to attach cn to him somebody the 
people don't want but somebody to whom the party owes a debt; 
but if you have the secretary of state as just a working man 
and not succeeding to the governor's chair, that would be a 
different thing, but if he is to fall in line for the 
governorship, then we stand the chance of having a person 
become governor for a period of one. two, three, three and 
one-half, and a day short of four years. The people would as



a whcle perhaps reject just because of some pressures put u p o n  
the governor to put that man in as his secretary of state. I 
think the fair way to the people would be to have that man 
along with the governor on the general election ticket. Then 
if we don't feel that the governor chose wisely or the party 
chose wisely, they can both be rejected. The people have a 
choice. I can see that the strong executive would be one that 
would just pick all of his own men and those he doesn't want, 
he just throws away, but I think there are going to be 
pressures upon him in the selections, and that is one pressure 
that can be revealed before we take the whole "poke". We are 
going to know what we are getting and they can be accepted or 
rejected as a team.



becoming governor? For your information Mr. Rivers, I'll give 
you the names. Thomas Dewey, Alfred E. Smith, Herbert Lehman 
and Franklin Delano Roosevelt.

PRESIDENT EGAN: Mr. Armstrong, would you take the Chair?
(Mr. Armstrong took the chair at this time.)

EGAN: Mr. Chairman, I would like to say that I realize that
the Committee on the Executive has put in a lot of days, a lot
of hours, just simply a lot of time on this particular
question. What they have come up with they feel is the best
that is possible. I know that and give them every credit and
I have respect for their feelings, but I have not been 
completely in favor of this type of provision at any time 
since it was under Committee discussion. I am opposed to 
having the man who would be next in line in succession to the 
governorship not actually elected in some manner by the people 
of the new state. I would like to say as to that that I also 
have that feeling with relation to the Vice Presidency of the 
United States, that I am not in agreement with that particular 
means that we now use and have used all along through our 
history in providing for the Vice President of the United 
States. This feeling does not conflict at all with my feeling
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on -the national level relative to that question. I feel that 
as Mr. Victor Rivers has stated, that if such an amendment -- 
I voted for the deletion of Section 6 -- with that feeling in 
mind, that actually a secretary of state won't be running for 
any office. The people won't have one thing to say about who 
shall be secretary of state under Section 6 as I read it. 
Someone will choose that particular man and he will become as 
Section 6 reads, "the governor of the State of Alaska." Now, 
if as Mr. Victor Rivers has stated, he will offer an amendment 
that will definitely guarantee to the people of Alaska that 
the man who will become secretary of state will be elected by 
the people in a primary election, then I would agree with 
going along with Section 6 if I knew that that particular 
amendment was going to be offered, and that we were going to 
have a chance to vote upon that. I also don't agree with the 
line of succession, with the secretary of state being 
appointed. I can see no reason why we should not have Section 
6 as it is as well as accepting an amendment that would allow 
the governor to pick his own successor. I am not any more in 
agreement with that than I am with Section 6 as it is written 
now. In thinking this over, I am also not in agreement with 
having an amendment produced that will let the direct line of 
succession go from the governor, say in the manner that was 
suggested, that the secretary of state if the governor died, 
would call the legislators into session and then they would 
select the governor. I am not in agreement with that because 
the people do not elect the representatives to the 
legislatures and their senators with the idea that one of 
their number will become the governor of Alaska. I think that 
the best idea so
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far that I have heard is this particular proposal that we 
nominate, at least give the people some choice in the matter, 
it will be a real choice. Let them nominate the man who will 
run in the package with the candidates for governor in the 
general election. I think that that would be a proper means 
of allowing the people to elect their governor and also the 
successor to the governor. I would go along wholeheartedly 
with such a proposed amendment. That is my feeling on this 
question, and if I knew that that amendment was going to be 
adopted, I would then vote against the motion to strike 
Section 6 from the proposal.



Another thing is that the voters become apathetic as time goes 
on and pretty soon you
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have a small percentage of people electing your officials, 
whoever they may be. One reason I don't think we should be 
too fearful of the governor's making a bad appointment is that 
we are giving him the authority to make all the other 
appointments. The secretary of state is actually an 
administrative official, really. Normally he has a lot of 
administrative functions, just as our present Secretary of 
Alaska has. He does not have to necessarily have the 
qualities that would make him a good governor, although he 
should be in very close touch with the governor as he would be 
under our thinking here, so that in the event of an emergency 
the executive department would continue to run smoothly when 
the governor was absent. So there is a good deal to be said 
on both sides, and so it seems to me it does boil down to just 
one thing, do we want the people to elect this man or do we 
want him appointed?



GRAY: I'll speak once and forever more on this subject. To
me, I feel that the Committee's plan is the best. We are 
talking about one thing, we are talking about the governor and 
his successor. The probability of a successor is possible but
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in general we can assume that the elected governor will carry 
.out his term. There is a great deal of emphasis placed on the 
secretary of state becoming the governor. Now what we are 
talking about is efficiency in the state government, and we 
are selecting our man by the voice of the people and they are 
selected on a popularity basis with efficiency as a second 
regard. We try to get the most efficient man that is popular. 
In the Committee plan I do believe that you will receive the 
most efficient secretary of state, because if he is selected 
and if he is unpopular, it will be a detriment to the man 
running as governor. I believe like Mr. Nerland, I believe 
that in selecting a secretary of state we must select him for 
popularity but primarily for efficiency, which is the purpose 
of the whole executive department.

PRESIDENT EGAN: Mr. Coghill.

COGHILL: Mr. President, I support the Buckalew amendment and
in turn the proposed amendment which Mr. Hellenthal is trying 
to submit. I feel that this issue is entirely a political 
issue within parties. I can see that under the particular 
system that we have here that we are just trying to pull a 
veil over the voters' eyes as to allowing them to elect a 
secretary of state because it ties them too closely to the 
governor. I could see that in a political convention that 
this Section 6, as written, would enable a party to set up a 
fairly strong piece of political machinery. I can't see where 
the primary election would do so good because we all know 
there are factions in political pait.’^s, and you know that 
from time to time in our past history we have had very strong 
feelings and splits in both major parties in Alaska, so I can 
see where we would have a strong man of one faction running 
for secretary of state and a strong man of the other faction 
running for governor, and if they were tied together
•k-k'k'k'k'k'k'k'k'k'te
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in the general election it would not give you your Utopia of a
strong executive. I feel that by appointing, that your
governor-elect or your governor that becomes elected, would be 
more or less the leading figure of the political party that 
gained control of our government, and feel that to this end he
should have the prerogative of choosing his own cabinet or
major officials.



NORDALE: Mr. President, I think that Mr. Davis put his finger
on the problem when he said it was a matter of do we want to 
elect a secretary of state or do we want to appoint him. I am 
not too sure just how strong my convictions are, but I would 
like to say this, that one of the problems that has faced most 
of the states, and I think one of the reasons why there has 
been a swing away from elected officials is that for one 
thing, as the years go by the ballots become cluttered with 
elected officials. Of course, ours does not look as if it 
would be in much danger, except we do have our election of 
senators, representatives, and at least three members of 
Congress to elect plus initiatives and referendum and all that 
sort of thing, but the swing toward the appointment of 
officials has been to keep some sort of coordination in 
government. Any man elected by the people is pretty 
independent, and that is why you have a lack of coordination 
in government where you have a lot of elected officials.



SWEENEY: I just wanted to say that I want to have a secretary
of state elected. I want him compatible with the governor. I 
want him nominated in the primary and I want him teamed with 
the governor in the general election. That is all I want, and 
I do not believe that it is destroying the strong executive.
To talk about splinters in either party, I think if you did 
happen to get one from one faction or one from another, it 
might be just the thing that would cement your party, and I 
hope you vote down the Buckalew amendment.



AWES: I have an amendment, Mr. President.

PRESIDENT EGAN: You may present your amendment, Miss Awes.
The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Line 18, page 2, strike the words 'secretary of
state' and substitute 'lieutenant governor'; line 21, strike 
from 'and' through word 'governor' ending on line 2, page 3; 
line 2, page 3, strike 'secretary of state' and substitute 
'lieutenant governor'; lines 4, and 5, page 3, strike words 
'secretary of state' on both lines and in each case substitute 
'lieutenant governor'."

AWES: I move the adoption of the amendment.
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PRESIDENT EGAN: Miss Awes moves the adoption of the proposed
amendment.

BUCKALEW: I second the motion.



AWES: Some of the delegates here were perhaps surprised at
the amendment thinking that the idea of a lieutenant governor 
had been completely buried. That is what bothered me. I am 
afraid that the idea of a lieutenant governor was buried 
perhaps too soon. The only argument I have heard is that the 
lieutenant governor does not play too important a role and it 
costs money; therefore we should do away with him. Yes, it 
does cost something to have a lieutenant governor; you have to 
pay him a salary; you have a few extra lines on the ballot; 
you have to provide an extra room in the statehouse. When you 
come down to it, it costs only a drop in the bucket for the 
total cost of running a state. Therefore, I think the 
question is not what does he cost, but does he serve a 
purpose? I think he would serve one very real purpose. I



agree we should elect a successor to the governor. I think 
Alaskans have been so fed up in the last 50 or 75 years with 
•appointive governors that they don't want to hear the word 
again. However, it bothers me considerably to elect the 
secretary of state. I don't think we should put over what 
some people call a package deal and give the people the form 
of electing a secretary of state without the choice. On the 
other hand, to elect the secretary of state independently, we 
know there are not only different parties in Alaska but there 
is p lot of factionalism in the parties, and if you get a 
lieutenant governor who is of a different faction than the 
governor, because he isn't too effective while serving as 
lieutenant governor it would not make too much difference, but 
the secretary of state is right-hand man to the governor, and 
if you get a secretary of state who is of a different party or 
of a different faction in the same party, he can hamstring the 
governor and make our whole government ineffective for the 
whole four years he is in office, and I think the fact that we 
want a strong executive makes the problem even more pressing, 
and therefore I suggest that we consider or reconsider, as the 
case may be, the idea of having a lieutenant governor in the 
State of Alaska.

PRESIDENT EGAN: The question is, "Shall the proposed
amendment as offered by Miss Awes be adopted by the 
Convention?" Mr. McLaughlin.
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McLAUGHLIN: I am a bit confused. Would the secretary read
the section as it would read if it were amended.

PRESIDENT EGAN: Would the secretary read the section as it
would read if it were amended.

CHIEF CLERK: "There shall be a lieutenant governor who shall
have the same qualifications as the governor. He shall be 
nominated in the manner provided b^ .aw for nominating 
candidates for other elective offices. He shall be elected at 
the same time and for the same term as the governor. The 
candidate for lieutenant governor who runs jointly with a 
successful candidate for governor shall be elected lieutenant 
governor. The lieutenant governor shall perform such duties



as may be prescribed oy law and as may be delegated to him by 
the governor."

PRESIDENT EGAN: Mr. Riley.

RILEY: I would like to address one question to Miss Awes. In
distinguishing between the two titles did you mean to 
distinguish between duties in your discussion, Miss Awes?

AWES: Yes, I did. I was proposing a lieutenant governor in
the traditional sense and then have the usual appointment of 
secretary of state by the governor to perform the duties of a 
secretary of state.



CHIEF CLERK: "There shall be a secretary of state who shall
have the same qualifications as the governor. New material. 
"He shall be nominated in the manner provided by law for 
nominating candidates for other elective offices. He shall be 
elected at the same time and for the same term as the governor 
and the procedure prescribed by law." Delete the word 
"election". "The procedure prescribed by law for general 
elections shall provide that the electors in casting their 
vote for governor shall also be deemed to be casting their 
vote for the candidate for secretary of state shown on the 
ballot as running jointly with the respective candidate for 
governor. The candidate for secretary of state who runs 
jointly with the successful candidate for governor shall be 
elected secretary of state. The secretary of state shall 
perform such duties as may be prescribed by law and as may be 
delegated to him by the governor."

PRESIDENT EGAN: The Chair feels that the question that was
asked by Mr. Kilcher was, are there any other necessary 
amendments to the following sections in order to make them 
conform completely with Section 6 as it is now written. Is 
that right?
•k-k'ic-k'k + 'lr'k'k'k'k
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signify by saying "aye", all opposed by saying "no". The 
"ayes" have it and the proposed amendment is ordered adopted. 
Are there amendments to Section 14? Mr. Barr.

BARR: Mr. President, I have an amendment to insert after
Section 13. It is on the Secretary's desk.

PRESIDENT EGAN: Between Section 13 and Section 14?

BARR: Yes, it will be a new Section 14.

PRESIDENT EGAN: Th uiief Clerk may read the proposed
amendment.
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THIEF CLERK: "Page 6, line 16, after Section 13, insert a new
Section 14, and renumber the following sections accordingly: 
•"An Attorney General shall be elected at the same time and in 
the same manner as the Governor, and his term of office shall 
be four years. He shall be the chief law officer of the 
State, shall represent the State in all courts of law, and 
shall see that all laws are uniformly and adequately enforced 
throughout the State. He shall be legal advisor to the 
Legislature and all State officers, and shall perform such 
other duties as may be
prescribed by law. He shall be responsible to the Governor 
and
the Legislature for the faithful performance cf his duties.
The Attorney General shall receive for his services a 
compensation fixed by the Legislature which shall not be 
increased or diminished during his term of office. He shall 
devote his full time to his office and shall not receive any 
salary, fees or other compensation from any other source. In 
case of vacancy in the office of Attorney General for any 
cause, the Governor shall appoint his successor to complete 
Che term of office with the consent of a majority of both 
Houses of the Legislature in joint session assembled, or, when 
not in session, a poll of the members may be taken by mail by 
the President of the Senate and Speaker of the House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I'll second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

3ARR: Mr. President, as this is rather a long amendment —
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BARR: I have had placed on all the delegates' desks a
mimeographed copy of the text of this amendment. It is not 
the complete amendment showing the lines and paragraph, it is 
merely the text. It provides for the election of the attorney 
general, that is the gist of it. He shall be elected at the 
same time and manner as the governor. He shall be legal 
adviser to the legislature and all state officers, and shall 
perform such other duties as may be prescribed by law. It 
outlines his duties and it provides for his replacement in 
case there is a vacancy. Now, in presenting this amendment, I 
do not go against the thought of the Executive Committee in 
that we should have a strong executive. Some people will 
think so. I went along with their committee report and I 
still do not disagree with it; however, the reason I decided 
finally to put this amendment in was the fact that I met 
innumerable people, speaking to them privately, who thought 
that the attorney general should be elected. In fact, they 
stated it in broader terms, they said they v/ould like to elect 
more officials than the state governor. None of them stated 
that they wanted to elect as many as we have now, that they 
wanted to reduce the governor's power, but they thought they 
should elect enough so that they felt they had a hand in the 
government themselves. I felt that if another official should 
be elected, it should be the attorney general. Why the 
attorney general? Because all these other department heads 
are there expressly to carry out the governor's program and 
should agree with him in every detail on his policy. That 
makes up a good working team. The attorney general also 
should work with the governor, he is the governor's legal 
counsel and the legislature's legal counsel and also counsel 
for all the department heads, but he has one other duty that 
does not quite conform to the usual idea of a department 
head's duty under administration and that is, he is called 
upon to interpret the law at times. That is a semi-judiciary 
function, I would call it, although it's not final. It is a 
temporary decision and may be taken into the courts. In 
interpreting the law, he should be impartial. Many times, of 
course, the governor might ask him to interpret the law to be



sur.e that he is on the right ground when he proposes 
something. In case we had a governor who wanted to bulldoze 
something through anyhow, if it were a little bit 
questionable, the attorney general might feel that he was 
obligated to the governor if he were appointed and his opinion 
might be biased a little bit. I wouldn't say that he would 
flout the law, but he could be biased a little bit to either 
one side or the other.
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And even if he were entirely honest and tried to render an 
impartial decision, I'm afraid his conscience would hurt him a 
little bit because he was obligated to the governor ard went 
against the governor's wishes, so to remove him from that 
embarrassing position, I think that he should be elected. Now 
I grant you in electing any man we cannot be sure that we will 
get a good man, and on the other hand, by appointment we 
cannot insure that we will get a good man, but I believe that 
if we are going to elect another official because the people 
want it, then it should be the attorney general.



McLAUGHLIN: Mr. President, I voted against the governor and
secretary of state as co-runners on the belief that we had
merely one elective office in the executive arm and that would
suffice, because my other voting had been predicated, and
other proposals had been predicated, on that belief we were
going to have a strong executive. This is merely the
introduction to other offices. I notice we have a Delegate
Proposal No. 45 submitted by Mr. Barr, and we have a Delegate
Proposal No. 4 4  also,
★★★★★★★★★★★
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providing for the election of a commissioner of labor. If we 
yield ground in one respect, we might as well elect our 
commissioner of welfare, our commissioner of education, and 
having provided those, I feel that we should go right down the 
list and completely dissipate the theory upon which the voting 
has taken place. It was with reluctance that I even voted in 
favor of the secretary of state as a co-runner for the 
governor. I am violently opposed to the election of the 
attorney general. I don't think the election of him 
accomplishes any purpose. The blunt fact is that there is a 
general misconception as to the function of the attorney 
general. The attorney general is a lawyer and his opinion is 
the equivalent of any other lawyer's. It can be attacked.
Any recommendation he makes, if acted upon, can always be 
attacked in the courts by private citizens. His opinion is 
worth the paper it is written upon. It's impressive upon the 
state and the officials are bound by it until some irate 
taxpayer attacks it and the actions taken under the authority 
of it, and the courts can promptly overrule it. There is a 
misconception about the function of the attorney general, his 
functions are not quasi-judicial. He is another attorney 
giving an opinion, and if you could assure yourselves that he



would have the wisdom of a deus, those lawyers don't exist in 
Alaska as it has been evidenced by the variety of opinions ex 
pressed here before this body. I do oppose it, I think if we 
are going to have an attorney general, the power should be 
vested in the governor to appoint him, and that is without any 
screening by any judicial council or anything of the sort. If 
you're going to elect him, elect him, but by and large if 
you're creating a strong t.xecutive, then give him the power to 
appoint his own attorney general. The discrepancy has been 
pointed out in New York under the series, Governors and 
Administration of New fork, which is put out under the 
American Commonwealth Series, it's pointed out that because of 
the fact that the attorney general is an elective office under 
the constitution, that is, the governor, in substance, has to 
rely on a legislative act passed in 1900 authorizing him to 
have private counsel. You're putting a diverse and possibly a 
discordant element into the executive branch. It isn't 
necessary. The courts can protect the government from the 
opinions of an attorney general appointed by the governor, and 
that attorney general does, in a sense, bear the same 
relationship to the governor as any attorney bears to his 
private client. It is an attorney-client relationship and the 
relationship has to be based on faith and personal selection.
I would strongly recommend that there be no other elective 
offices in the state.
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PRESIDENT EGAN: If there is no objection, the rules will be
suspended and Mr. Barr may have the floor on personal 
privilege.

BARR: I want to explain that since it is very clearly the
intention of this body to have two elected officials, there is 
no point in me introducing this other amendment and holding up 
proceedings. I never intend to hold up proceedings at all. I 
realize the shortness of time here, so I will not introduce 
that amendment at this time, although in my own heart, I 
believe that we should have an attorney general and 
commissioner of labor elected.



SUNDBORG: I would like to know if we are creating anywhere in
this constitution the office of the attorney general? And I 
ask it because in our article on direct legislation there is a 
provision that petitions for referendum and recall and the 
like, shall be filed with the attorney general who shall 
certify it to its sufficiency as to form, etc. Since we have 
not created that office, and I don't believe we should do it 
by indirection by assigning duties to the man whose office has 
not been created, I would like to be recognized at the end of 
this statement under the item of personal privilege, to make a 
motion and the motion would be that the rules be suspended and 
rhe Committee on Style and Drafting be instructed to make a 
substantive amendment in the article on direct legislation to 
provide that wherever the words "attorney general" appear, 
that they be changed to "secretary of state". I wonder if all 
of you recognize what the problem is. I think we have now 
agreed that in the executive department we are going to have 
one other officer at least besides the governor. He will be 
called the secretary of state. I wonder if all of you 
recognize what the problem is. I think we have now agreed 
that in the executive department we are going to have one 
other officer at least besides the governor. He will be 
called the secretary of state. It occurred to us in Style and 
Drafting that it would be entirely proper that the secretary 
of state should be the officer of the state with whom 
petitions under the initiative and under the referendum should 
be filed, that if he required legal services in order to 
satisfy himself that they were sufficient as to form, etc., he 
could get them from whatever officer of the state might be 
provided by
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legislation or otherwise for that purpose, but I think we are



if we set up duties for an official called the "attorney 
general" and don't set up the office itself in the 
constitution.

-
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it appeared that, at least the feeling was drawn out th 
(original copy illegible) whole proposal had almost been 
wrecked. I believe that (original copy illegible) tion can be 
changed so it will be acceptable and for tha (original copy 
illegible) I would like to have the reconsideration at this 
time with (original copy illegible) possible amendment 
afterwards if the section is retained.

PRESIDENT EGAN: Is there further discussion? Section 6 is
now before us once more. Mr. Boswell.

BOSWELL: I would like to trace the evolution cf this
particular article through the Committee. Our first decision 
was, should we have a lieutenant governor? We decided that 
was a luxury which we could not afford in this new state. So 
our second decision was to try to set up a working successor 
to the governor, and it seemed a logical choice would be the 
secretary of state. Our third decision was regarding the 
election, whether this secretary of state should be elected or 
appointed, and we felt it would be a little more democratic,
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more acceptable to the public, give them more to say, if he 
were elected. Then the question was, how can we elect a 
secretary of state and be certain he would be compatible with 
the governor and be of the same party as the governor. I 
asked Mr. Cooper this question on his previous amendment, how 
he could expect this elected secretary of state to be of the 
same party and he could not answer. I realized I was tossing 
him a curve at the time because we could not answer it; so 
that was why we came up with this particular section and we 
decided then that we could accomplish the purpose we were 
after by nominating the secretary of state and the governor 
separately and pairing them to run in the final election so 
that we would at least be certain that they would be of the 
same political party, and I think that is the important thing 
on it. It would be obvious to all that if we had a governor 
of one party and a secretary of state of another party that 
they could not only not work together, but there would be 
terrific confusion if that secretary of state ever succeeded 
to the governor. I think when the people of Alaska have this 
opportunity to nominate a secretary of state and realize the 
important position that he holds, they are going to be very 
careful of the man they nominate, and I don't think he will be 
the type of man that Mr. Buckalew would have us think he would 
be. Now if you think the Committee approach has been 
illogical or if you want to "buy a pig in a poke", support Mr. 
Buckalew's amendment. If not, I think the committee proposal 
has merit.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I seconded Mr. Buckalew's motion and I have
always felt that Section 6, as worded for the reasons that we
stated yesterday, injects an undesirable element in our
constitutional government, and as far as a "pig in a poke",
and I want to direct my remarks solely to that. There is an
amendment on the desk 
* * * * * * * * * * *
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which reads as follows: "That Section 6 be stricken and the
following substituted: 'There shall be a secretary of state
who shall have the same qualifications as the governor. He 
shall be appointed by the governor. He shall perform such 
duties as may be delegated to him by the governor. He shall



perform such administrative functions as are prescribed by 
law'." The amendment goes on and deletes the words "person 
elected" in line 12 of Section 7, and that is all there is to 
it. Now that amendment prescribes a constitutional secretary 
of state. The reason for that is so that the order of 
succession is preserved. It makes him an appointee of the 
governor, so the objection as to political faith is 
immediately removed. He will be of the same political party. 
It makes him a working secretary of state, because as far as 
executive duties are concerned the governor may delegate some 
to him. Administrative duties which of course do not infringe 
upon the executive may be prescribed by law. That avoids any 
conflict between a secretary of state working contrary to his 
governor, so this amendment preserves the order of succession 
exactly as it was in the original proposal, except only that 
the secretary of state is an appointive official, but the 
order of succession is preserved. Everything of the original 
proposal is preserved, and it is not "a pig in a poke". There 
are other equally, I think, desirable alternatives. There is 
no magic about this thing. It is very simple. In answer to 
Mr. Marston's statement, I am quite sure by 12 noon we will be 
all through with this thing. We could adopt many healthy 
proposals in that time, too, all of them better than the 
present Section 6. I have talked to other people who have 
equally sound alternative methods, none of which require 
huddles or delay, very simple, very clear and generally 
unobjectionable, so I say that if we do reconsider this 
matter, there are sound alternates and I do think though, that 
the present section or the section that was submitted to us 
must be improved.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it appears to me that the only
difference between Mr. Hellenthal's proposal as he has talked 
about it here, and the committee proposal is the point as to 
whether the secretary of state is going to be elected or 
whether he is going to be appointed. I am afraid we are going 
to get ourselves in a box here if we vote on the motion to 
reconsider. I am afraid we may be foreclosing the possibility 
of considering Mr. Hellenthal's amendment. I am wondering if 
it might not be more orderly to hold the matter of the 
reconsideration until after we have heard Mr. Hellenthal's


