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or judgment arising from the damage or loss of state property. 8/ 

This practice ensures effective legislative control over state 

finances while, at the same time, it provides for budgeting 

flexibility which is especially useful for programs like risk 

management, the needs of which are necessarily unpredictable.

We have consistently advised that an appropriation is 

valid if it states a public purpose, has a source, states or im­

plies a time period, and states an amount which is ascertainable 

by reference to specified information. Under this view a "revol­

ving" loan fund could be established and operated, even if both 

principal and interest payments on loans are considered to be 

revenues which may not be dedicated, as long as there is an annu­

al appropriation to the fund of all principal and interest p a y­

ments received by the fund during the fiscal year. The fund would 

continue to revolve as long as it was included in the budget.

8/ S e e , for example, Sec. 7 ch. 113, SLA 1978 which provides:

Amounts equivalent to the amounts to be received 
in settlement of insurance claims for property 
losses are appropriated from the general fund •' o 
the affected agency for the purpose of replacing 
the facility or service lost as a result of the 
incident giving rise to the insurance claim.

Under this language, the state could undertake immediate 
repair or reconstruction of a school, maintenance facility, or 
other property damaged by fire or other cause covered by 
insurance without having to wait for actual settlement and 
payment by the insurer.
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The practice of appropriating to a separate fund an 

amount to be ascertained by reference to receipts from a 

specified source during a definite period accommodates the need 

and desire of each legislature for budgetary flexibility without 

impairing the ability of future legislatures to control and

dispose of public revenues. In fact, since the legislature

maintains control of the appropriation by means of the budget, it 

could be argued that this practice does not even create a 

dedication in the first place since a true dedication must 

function to take control away from the legislature. If

legislative control is present, then a dedication does not exist.

We do not think that this practice violates the

dedication prohibition.

V. APPLICATION OF DEDICATION PROHIBITION TO SPECIFIC FUNDS, 
ACCOUNTS AND APPROPRIATIONS___________________________________

We have identified the following categories of funds, 

accounts, and appropriations which raise dedicated funds 

questions.

A. Allocation of a revenue source by.statute

to a fund or account from which it may be

withdrawn only for limited purposes by

appropriation.____________________________ ______
.  •

1. Tobacco Tax (School) Fund (AS 43.50.140). This 

fund existed before ratification of. the Alaska

Hr. Gerald L. Wilkerson
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Constitution and is therefore authorized to con­

tinue under Article IX, section 7. This tax and 

dedication have not been changed, but the legisla­

ture has imposed an additional tax on cigarettes 

which is deposited in the general fund. Although 

we have issued several opinions on the subject, 

there has been no judicial review, and it remains 

unclear to what extent the legislature may change 

the dedication or the underlying revenue source 

within the limit of "continuing" the dedi­

cation. 9/

2. Fish and Game Fund (AS 16.05.100 et sea.). The

dedication of proceeds of fishing and hunting 

licenses to the operation of a Department of Fish 

and Game is required by federal law for

participation in federal programs and is therefore

authorized by Article IX, section 7. See 16

U.S.C. § 669. However, as discussed earlier, it

is not clear whether a dedication of interest

9/ See Atty. Gen. Op. Nos. 7, 9, and 14; inf. memo (Alaska, 
Harch 10, 1966); Atty. Gen. Op. No. 22 (Alaska, June 2, 1978); 
inf. memo (June 30, 1981).
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earned on investments in a fund such as that made 

by AS 16.05.110(5) is constitutional.

3. Reserves for Capital Outlay (AS 37.05.157) and 
Energy Facilities Development (AS 37.05.158).

By statute there is allocated to each of these

accounts a fixed percentage of annual receipts

from minerals on state land. Both of these funds

appear to be unconstitutional dedications to the

extent that they restrict the purpose for which

money may be spent. We are informed that the
m

Department of Administration has recorded the 

amounts to be allocated to each account but has 

not retained that money for expendi­

tures related to capital outlay or energy facil­

ities development. We also understand that the 

legislature has not made any appropriations from 

these two accounts. We suggest that AS 37.05 .157 

and AS 37.05.158 be repealed.

4. Renewable Resources Fund (AS 37.11.010-090). As 

we advised in our 1975 Attorney General Opinion 

No. 9, this statutory dedication is uncon­

stitutional. We understand that the Department of

Administration has followed our advice and has. . •

disregarded AS 37.11.010-090. We suggest that 

these statutes be repealed.
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B. Allocation by Statute of Revenue to a Fund or Account 

From Which it may be Spent or Used Without Further A p­

propriation ^

1. Public Employees Retirement System Fund (AS 39.35) .

This fund receives. money from employees and 

employers who participate in the system. State 

employer contributions are paid to the fund month­

ly. AS 39.35.280. State employee contributions 

are statutorily required to be withheld from wages 

and transferred to the funds. AS 39.39.170. Par­

ticipating political subdivisions make similar 

contributions on behalf of their employees. Bene­

fits are paid to members of the retirement systems 

according to statute AS 39.35.370 et seq. Expen­

ses of administering the system are also paid from 

the fund but are specifically required by statute 

to be included in the annual operating budget.

AS 39.35.100(b)(4). The Teacher's Retirement 

System is accounted for in the same manner.

Although this is clearly a dedication of 

money received by the state, we believe that it is 

permissible under the implied exception theory

293
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discussed earlier. It is our opinion that there 

is an implied exception to the dedicated funds 

prohibition for pension fund contributions. 1 0 /

2. International Airport Funds (AS 37.15.420, 430, 
440)__________________________________________

The fund established under AS 37.15.420 

contains money received from the sale of general 

obligation bonds for airport improvements and 

other grants or money provided for the same 

purpose for which the bonds were authorized. The 

fund established under AS 37.15.430 contains 

revenues received by the state from ownership ar.d 

operation of its airports. The fund established 

under AS 37.15.440 contains interest earned on 

money in the section 420 fund and revenues 

transferred from the section 430 fund for the 

purpose of redeeming airport revenue bonds.

Although each fund provides for a dedication 

of state revenue, we believe that they are 

permissible under the implied exception theory 

discussed earlier at pp. 5 and 6. It is our 

opinion that there is an implied exception to the

« . •
10/ The constitutional provision for state employee retirener.c 
systems supports such an implied exception. Alaska* Constitution, 
Article XII, section 7.
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dedicated funds prohibition for revenue derived 

from bond issues and for revenue derived from

facilities constructed with bond proceeds, at

least to the extent that it is necessary to

satisfy the debt obligation or maintain the

facility so that it continues to generate revenues 

for that purpose. To the extent that revenues are 

dedicated for purposes which are not related to 

satisfying the debt or maintaining the. 

facility 1_1/, we believe that dedication would

11/ AS 37.15.430(a) authorizes use of funds dedicated to the 
International Airport Revenue Fund for six purposes providing, in 
pertinent part, as follows:

The money in the revenue fund shall only be used 
for the purpose of paying or securing the payment 
of the principal of and interest on the bonds and 
of and on any other revenue bonds issued by 
authorization of the legislature to provide funds 
to acquire, equip, construct and install additions 
and improvements to, and extensions of and
facilities for, the airports and to be payable out 
of the revenue fund, the purpose of paying the 
normal and necessary costs of maintaining and 
operating the airports and all of the improvements 
and facilities of then, the purpose of paying the 
costs of renewals, replacements and extraordinary 
repairs to the airports and all of the
improvements and facilities of them, the purpose 
of* redeeming before their fixed maturies any and 
ail revenue bonds issued for the purposes of the 
airports, the purpose of providing funds to 
acquire, construct and install necessary additions 
and improvements to and extensions of and
facilities for the airports and all of their 
facilities, and the purpose of providing funds to 
pay any and all other costs relating to the 
ownership, use and operation of the airports.
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violate Article IX, section 7 unless it either 

existed prior to ratification of our Constitution 

or is required by federal law. 12/

3. Continuing Debt Service Appropriation (AS 37.15- 
.012)

This statute purports to create a continuing 

annual appropriation from the general fund of the 

amount necessary to pay debt service on all out­

standing general obligation bonds. This may be a 

dedication of revenues for a specific purpose. 13/ 

Even if it is, it is our opinion that there would 

be an implied exception to the dedicated fund 

prohibition for bend obligations.

4. Rural Electrification Revolving Loan Fund (AS 44- 
.83.361)_________________________________________

This fund received an initial appropriation 

from which the Alaska Power Authority is 

authorized to make loans. Principal and intere t

12/ A dedication of airport revenues did exist prior to 
ratification. § 32-3A-15 ACLA 1949.' However, it was repealed in 
1968 by § 2 ch. 14, SLA 1968. On the other hand, it may be that 
49 U.S.C. § 1718, adopted in 1970 and amended in 1982 by Section 
511 of the Tax Equity and Fiscal Responsibility Act "of 1982, 
P.L. 97-760, would be interpreted to require dedication of all 
airport revenues to construction, maintenance and operation o: 
airports.

. •
13/ Our uncertainty on this point arises from' the fact that the 
statute does not purport to dedicate a particular revenue source.
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payments on loans made from the fund are required 

by law to return to the fund. As we pointed out 

above, at n. 1, the questions of whether the 

principal and/or interest payments are revenues
7

which may not be dedicated in this manner is now a 

matter in litigation in a suit filed by the 

Trustees for Alaska.

We will be defending the legislature's action 

in making both those dedications. In doing so, we 

will present in more detail a number of the 

C  arguments discussed above in support of the

legislature's action. In addition, we will 

discuss the presumption of constitutionality of 

statutes and the deference due to the admini­

strative and legislative interpretation of the 

dedicated funds prohibition. As indicated above, 

we believe that the return of principal payments 

to a loan fund does not offend the Constitution 

and that the return of interest payments to the 

loan fund may be permissible. However, we cannot 

predict with certainty the position that the court 

will adopt.

3 0 1



C. Appropriation of an amount from a specific 

revenue source (e.g., program receipts).

From time to time the legislature, by means of a- 

annual operating budget appropriation, authorizes an agency t: 

spend money that is generated out .of one of the agency's 

programs. The appropriation also sets an upper limit on the 

amount that can be spent. Although program receipts are clearl? 

state revenues which may not be dedicated, the practice of 

identifying program receipts as an appropriation source does no: 

in any way limit legislative control over the expenditure of 

revenues because the legislature maintains control of the 

appropriation by means of the budget. Therefore, we believe tha: 

this practice is not affected by the dedicated funds prohibition.

D. Appropriation of an amount which is ascertainable

only bv reference to specified information._______

\ppropriations are regularly made to the risk man­

agement division, Department of Administration, of all proceeds 

during a fiscal year from claims, settlements or judgments 

arising from damage to or loss of state property. As pointed out 

above, at 18, this permits the state to repair or replace damaged 

property without specific appropriations, which would 

probably be either more or less than the actual property damage 

in any fiscal year.

Mr. Gerald L. Wilkerson November 30, 19;*
Honorable Carole J. Burger Pa°e
J66-785-81 and J66-649-80 ° *
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The only difference between this and a typical 

appropriation is in the determination of the amount appropriated. 

When a fixed amount is appropriated, obligations incurred against 

it may be honored as long as there is cash available in the 

treasury. When an appropriation is made for an amount to be 

received from a certain source during a specific period, 

obligations may be honored only if a sufficient amount of money 

has been received from that source and there is cash available in 

the treasury. However, the amount of the appropriation remains 

determinable. Consequently, it is our opinion that these kinds 

of appropriations do not violate the dedicated fund 

prohibition. 14/

14/ The pending litigation discussed earlier (Trustees for 
Alaska v. State, suora) also includes a claim that an appro­
priation to the Alaska Power Authority of the interest to be 
received on money separately appropriated to the Power Develop­
ment Fund violates the dedicated funds prohibition. § 1 ch. 90, 
SLA 1980, as reenacted by § 69 ch. 92, SLA 1981 and amended by § 
236 ch. 141, SLA 1982. The questioned appropriation does not 
state a specific time period during which the interest is to be 
accrued. Consideration by the court of this particular question 
might not occur since, by informal memo dated April 19, 1982, we 
advised the Treasury Division of the Department of Revenue that 
the interest must be returned to the general fund because of a 
specific statutory requirement, AS 44.83.388(b). We are informed 
that no interest has accrued to the Power Development Fund.

30
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E. Other Miscellaneous Dedications

1. Appropriations to the Permanent Fund. Since the 

constitution (Article IX, section 15) specifically 

authorizes dedications to the Permanent Fund of 

"at least" 25 percent .of certain revenues, we 

believe any additional dedication to the fund by 

statute _15/ or by appropriation is also 

permissible.

2. Rainv dav account. AS 37.05 179 creates a reserve 

fund to which money is appropriated and authorizes 

it to be spent for certain necessary emergent? 

operating expenses at some future time. It is our 

opinion that this practice is permissible under 

the theory discussed above beginning at p. 12 than 

money once it is appropriated loses its character 

as revenue for purposes of the dedicated funds 

prohibition. A contrary view would severely 

restrict flexibility in state budgeting and 

accounting, and we doubt that such a view would be 

adopted by the courts.

15/ In 1980, the legislature increased the percentage dedication 
apolicable to most new mineral leases -to 50 percenc. 
AS'37.13.010(a)(2).
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J66-785-81 and J66-649-80

We hope you find this analysis helpful in determining 

the nature of the problems presented by the dedicated fund 

prohibition and the various statutory programs which may or may 

not run afoul of it. We expect to be able to advise you with 

greater certainty on some of these questions at the conclusion of 

the pending litigation described above.

W L C :j f

(  : c :  Ron Lehr, Director
Division of Budget and Management

Jay Hogan, Director
Division of Legislative Finance
Legislative Affairs Agency

Sincerely,

Wilson L. Condon 
Attorney General



Section 2 J  - DEDICATED FUNDS.

The proceeds of any state tax or license shall not be dedicated to any special purpose, except as 
provided in section 15 of this article or when required by the federal government for state 
participation in federal programs. This provision shall not prohibit the continuance of any 
dedication for special purposes existing upon the date of ratification of this section by the people 
of Alaska.

Cross References -
For an exception to the prohibition against dedicated funds, see Sec. 15 of this article 

which establishes the permanent fund.

Amendment Notes -
The amendment effective February 21, 1977 (9th Legislature's SCS CSSSHJR 39 (Res) 

am S (1976)) inserted "as provided in section 15 of this article or" in the first sentence.

AG Opinions -
Among the reasons such a prohibition, as is found in this section, was recommended are 

the following: (1) flexibility of budgeting; (2) financial control; and (3) lack of relationship 
between the tax and purpose. 1959 Op. Att'y Gen. No. 7.

Delegates to the constitutional convention were desirous of eliminating dedications so that 
the legislature would have the greatest flexibility in allocating tax revenues on a basis of need.
1959 Op. Att'y Gen. No. 7.

A dedication encompasses (1) proceeds or part of the proceeds of a ttix or license (2) set 
aside at a certain rate (3) for a particular purpose. 1959 Op. Att'y Gen. No. 7.

As a matter of compromise, a grandfather clause was included in this section to permit all 
dedications existing on the date of ratification of the constitution (April 24, 1956) to continue. 
1959 Op. Att'y Gen. No. 7.

The intent of the drafters of the state constitution was to permit the continuance of 
existing dedications at the then existing rates until the legislature saw fit to exercise the only 
power retained in relation to them: That is, the power to repeal. 1959 Op. A.tt'y Gen. No. 7.

This section had two interrelated purposes: (1) to prevent any future dedication of 
revenues for special purposes, and (2) to prevent the creation of new special funds separate from 
the general fund. May 2, 1975 Op. Att'y Gen.

This section of the state constitution can be given its intended effect and serve its 
repeatedly expressed purpose only if the words "proceeds of any tax or license" are interpreted 
to mean what their framers clearly intended, i.e., the sources of any public revenues. May 2,
1975, Op. Att'y Gen.

The dedication of any source of public revenue: tax, license, rental, sale, bonus-royalty, 
royalty, or whatever, is limited by the state constitution to those existing when the constitution 
was ratified or required for participation in federal programs. May 2, 197" Op. Att'y Gen.

The real concern at the constitutional convention was about earmarked funds, not taxes or 
licenses, but funds. May 2, 1975 Op. Att'y Gen.

Dedication of the revenues from the lease or sale of state natural resources offends the 
state constitutional prohibition against dedicated funds. May 2, 1975 Op. Att'y Gen.

The practice of appropriating to a separate fund an amount to be ascertained by reference



to receipts from a specified source does not violate the dedication prohibition o** die constitution. 
November 30, 1982 Op. Att'y Gen.

Language of this section prohibiting dedication of proceeds of any state tax. or license 
must be read as embodying certain implied exceptions, specifically, pension contributions, 
proceeds from bond issues, sinking fund receipts, revolving fund receipts, contributions from 
local government units for state-local cooperative programs, and tax receipts which the state 
might collect on behalf of local government units. November 30, 1982 Op. Att'y Gen.

There is no unlawful dedication involved in the return to a revolving loan fund of principal 
payments on loans. The initial appropriation would suffice to authorize the use of that money 
for other loans until the legislature reappropriates the unobligated assets of the fund or abolishes 
the fund. November 30, 1982 Op. Att'y Gen.

For discussion of issues involved in question of whether dedication prohibition applies to 
interest or other income earned by money appropriated to revolving funds and other funds and 
accounts, see November 30, 1982 Op. Att'y Gen.

If the moneys in the general fund must be applied in a particular way and the amount to 
be applied is determined by a set formula, rather than by each legislature's judgment, the intent of 
this section has been thwarted. The legislature's hands are tied as effectively as in the case where 
the proceeds of a particular tax are dedicated. I960 Op. Att'y Gen. No. 5, overruled in part on 
other grounds, May 2, 1975 Op. Att'y Gen.

As to constitutionality of requiring a portion of the general fund to be allocated to local 
governments each year in accordance with a fixed formula, see 1969 Op. Att'y Gen. No. 5, 
overruled in part on other grounds, May 2, 1975 Op. Att'y Gen.

The prohibition of this section is against new dedications, i.e., those dedications of 
revenues which did not exist on April 24, 1956, the date of the constitution's ratification. June 2, 
1978 Op. Att'y Gen.

Existing dedications may be continued but may not be revised upward or downward by 
means o f altering the tax, the rate of dedication or the purpose for which the dedication will be 
used. 1959 Op. Att'y Gen., No. 9; 1959 Op. Att'y Gen. No. 7; 1959 Op. Att'y Gen. No. 14.

No action of the legislature is permissible which would (1) tend to increase or decrease the 
percentage of the total tax and license proceeds which are dedicated, or (2) which would tend to 
increase or decrease the amount of proceeds which are dedicated. 1959 Op. Att'y Gen. No. 7;
1959 Op. Att'y Gen. No. 14.

Reducing a dedication makes it different from that which existed, i.e., and existing 
dedication is not continued when it is reduced any more than it is when it is increased. June 2, 
1978 Op. Att'y Gen.

Any attempted alteration short of repeal is a nullity. 1959 Op. Att'y Gen., No. 7.
Legislation developed to eliminate the double fee paid by commercial fishermen who are 

also holders of limited entry permits, which in effect, exempted permit holders from license fees 
and provided for payment into the fishermen's fund from moneys collected for permit fees of an 
amount equal to the amount which would have been paid into the fund from collections for 
commercial fishing licenses offends this section si ice it did not continue an existing dedication. 
June 2, 1978, Op. Att'y Gen.

The 1957 amendment to AS 43.40.010, which reduced the tax on motor fuel used in 
commercial fishing crafts for purposes of commercial fishing from five cents to two cents per 
gallon, effected no change in the dedication inasmuch as the reduction in the tax is coupled with 
an exemption from the refund of three cents per gallon formerly allowed to users of fuel in



commercial fishing craft for commercial purposes. Nothing has been done which increases or 
decreases the dedication. 1959 Op. Att'y Gen. No. 14.

When the tax is lowered the entire dedication falls and all tax proceeds are covered into the 
general fund. This result is compelled by a realization that the lowering of the tax irretrievably 
lowers the dedication because insufficient revenues are available to maintain the present rate of 
the dedication. Since the only power retained by the legislature with respect to a dedication 
(other than administrative alterations in the management of the dedication) is the power of repeal, 
such irretrievable action is tantamount to a repeal of the dedication. 1959 Op. Att'y Gen., No. 14.

When the legislature raises the tax, the excess tax simply goes into the general fund. 1959 
Op. Att'y Gen. No. 14.

A dedication is not repealed in its entirety by the partial elimination of its source but 
rather that it is reduced to provide for a dedication solely from all that is left of the source. June 
2, 1978 Op. Att’y Gen.

The prohibition against dedications should be read in conjunction with Alaska Const., art. 
XI, Sec. 7, which deals with restrictions on the initiative and referendum. Therein it is stated that 
the initiative and referendum shall not be used to create or apply to dedications of "revenue."
1959 Op. Att'y Gen., No. 7.

Pre-existing dedications of revenue established by statute to satisfy trust obligations 
imposed by federal law are excluded from the reach of Alaska Const., art. IX, Sec. 17. That 
section applies to proceeds net of dedications otherwise permitted under this section, which 
permits dedications that are required for participation in a federal program. 1993 Op. Att'y Gen. 
No. 1.

Any attempted dedication of funds after April 26, 1956, which was not absolutely 
required for participation in federal programs, had to be covered into the general fund, any statute 
notwithstanding. 1959 Op. Att'y Gen. No. 7, issued prior to the 1977 amendment c f  this section.

Although fourth class cities may now be incorporated cities within the intent of AS 
43.70.080, they would not be entitled to any refunds under such section, since if  this were the 
case, the effect of ch. 79, SLA 1959 would be to make a new dedication o f a state tax or license 
for a special purpose. Any such dedication would be invalid under the provisions of this section.
1960 Op. Att'y Gen., No. 5.

Any repeal or repeal and re-enactment of a dedication during the 1957 session takes the 
dedication from under the protection of the grandfather clause, and a re-enactment either in 1957 
or later is a nullity unless the dedication is required by the federal government for participation in 
federal programs. 1959 Op. Att'y Gen., No. 7, issued prior to the 1977 amendment of this 
section.

Employees' retirement system and emoluments of office for all commissioners, heads of 
state agencies and the members of the judiciary and legislature are authorized by the Alaska 
Constitution and are implied exceptions to the prohibition of this section. 1969 Op. Att'y Gen., 
No. 5 overruled in part on other grounds, May 2, 1975 Op. Att'y Gen.

The Violent Crimes Compensation Board is authorized by statute to recover, receive, and 
collect receipts; however, under the Alaska Constitution, all receipts must revert to the general 
fund. September 25, 1980 Op. Att'y Gen.

The provisions of AS 16.43.310 and 16.43.320, which authorize the Commercial 
Fisheries Entry Commission to establish and administer a buy-back program, offend the state 
constitutional prohibition against dedicated funds. May 23, 1985 Op. Att'y Gen.



Decisions -
This clause prohibiting dedicated funds seeks to - preserve an annual appropriation model 

which assumes that not only will the legislature remain free to appropriate all funds for any 
purpose on an annual basis, but that government departments will not be restricted in requesting 
funds from all sources. Sonneman v. Hickel, 836 P.2d 936 (Alaska 1992).

Assessments authorized by former AS 16.10.530 were "proceeds of a state tax or 
license." - Since the constitution prohibits the dedication of any source of revenue, including both 
"taxes" and "special assessments," the assessments authorized by former AS 16.10.530 were 
"proceeds of a state tax or license," within the meaning o f this section, whether or not the salmon 
assessments fit the definition of "special assessments." State v. Alex, 646 P.2d 203 (Alaska 
1982).

Coastal protection fund held invalid. - As provided for in ch. 266, SLA 1976, the coastal 
protection fund in former AS 30.25, which regulated the transfer of crude oil, refined petroleum 
products, or by-products of oil terminal facilities, was a dedication of the proceeds of a tax or 
license and invalid under this section. Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F. 
Supp. (D. Alaska 1978).

Risk charges for each classification of certificate issued under former AS 30.25, which 
were deposited in the coastal protection fund, were the proceeds of a license or tax within the 
meaning of this section, which prohibits the dedication of any state tax or license to any special 
purpose with certain exceptions. Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F. Supp. 
(D. Alaska 1978).

Attorney general could not save provisions of former AS 30.25 from unconstitutionality 
under this section by directing promulgation of regulations inconsistent with statute. - See 
Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F. Supp. (D. Alaska 1978).

Deposit of Alaska Power Authority revenues into state general fund. - Net proceeds from 
the Alaska Power Authority's operations in excess o f actual debt payments are deposited into 
the state general fund, the Authority receiving money for maintenance and operation of its 
facilities from legislative appropriations. M-K Eng'g Co. v. Alaska Power Auth., 662 F. Supp.
303 (D. Alaska 1986).

Based upon this article, funds left over from Alaska Power Authority projects are lapsed 
into the state's general fund for later reappropriation. M-K Eng'g Co. v. Alaska Power Auth.,
662 F. Supp. 303 (D. Alaska 1986).

Cited in State v. Anthony, 810 P.2d 155 (Alaska 1991).
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SPONSOR STATEMENT 
COMMITTEE SUBSTITUTE for HOUSE JOINT RESOLUTION 18 (STA)

This resolution  proposes an am endm ent to Article IX, Section 7 o f the state 
constitution. The current article allows for the dedication of funds for a specific 
purpose as long as it existed by April 24, 1956. This resolution w ould allow a 
changing of a rate of a tax or license of which the proceeds are dedicated to a special 
purpose. This proposed amendment would be placed before the voters at the next 
general election, if approved by the Legislature.

I introduced this resolution because of the differing opinions represented by the 
attorney general's office and Legal Services in regards to the dedication of a tax 
increm ent to a specified purpose. In order to avoid litigation, especially if the 
proceeds of the tobacco tax are to be placed into the school fund or if the legislature 
changes any other tax rate or license fee, into which proceeds are to be placed into a 
dedicated fund, this resolution could be a solution to resolve that potential problem.

In the H ouse State Affairs Committee, an amendment was adopted to make the 
am endm ent retroactive to October 1, 1997. This retroactivity coincides with the 
effective date of the tobacco tax as proposed in CSHB 1 (STA).

Aklachak • AkJak • Aleknaglk • AtmautJuak • Bethel • Chefomak • Clark's Point • Dillingham • Eck • Ekuk • Ekwok • Goodnews Bay • Kaslgluk • Kipnuk • Kollganek • Konglganak • Kwcthluk • Kwlgllllngok • Manokolak • Napakiak • N'apaskiak • New Stuyahok • Nunapitchuk 1 OscarvtUe • Platinum • Portage Creek • Qulnhagak • Toglak • TuntuluUak • Twin Hills
SPONSOR  STATEMENT





FISCAL NOTE
STATE OF ALASKA
1997 LEGISLATIVE SESSION
Revision Date ____________________________________________
Title Const. Amdt.: Election of the Attorney General

B IL L  NO. HJR19

Dept. Affected 
‘ BRU

Office o f the Governor
Elective Operations

Component General and Primary Elections

Sponsor
Requester

Representative Green

House Judiciary

Expenditures/Revenues
Component Serial No. 

(T h o u sa n d s  o f D o lla rs )

#22

OPERATING EXPENDITURES FY 98 FY 99 F Y 00 FY 01 FY 02 FY 03

Personal Services
Travel
Contractual 3.0

Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 3.0 0.0 0.0 0.0 0.0

C APITAL EXPENDITURES

CHANGE IN REVENUES [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match

1004 GF 3.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL 0.0 3.0 0.0 0.0 0.0 0.0

E stim ate  o f any cu rre n t yea r (FY97) cos t: none

POSITIONS
Full-time 0
Part-time 0
Temporary 0

ANALYSIS: (Attach a separate page if necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet as required by AS 
15.58, and the programming costs for counting votes cast on the measure. However, only four measures can be 
printed on a single ballot card. If this measure requires printing an additional ballot card, the costs will increase by 
$56.0.

D anaLaTour LPrepared by 
Division

Approved by Co
Agency

Division o f Elections

Lt. Governor Fran Ulmer
Office of the Lieutenant Gove r

Phone
Date

Date

465-5347
4/14/97

4/14/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call me Governor's Legislative Office



FISCAL NOTE
STATE OF ALASKA
1997 LEGISLATIVE SESSION
Revision D a t e : ______________________________________________
T itle : "P roposing Amendments to  the C onstitu tion  ...
relating to  the e lection  and duties o f the  a tto rney general."_________

B IL L  NO. HJR 19

Dept. Affected^________
BRU: Executive Operations

O ffice  of the Governor

Component: Executive O ffice
Sponsor:
Requester:

Representatives Green. Barnes
House Judiciary

Expenditures/R evenues

COMPONENT SERIAL NO.

(Thousands o f Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0.0 0.0 0 .0 0 .0

CAPITAL EXPENDITURES

I CHANGE IN REVENUES (

FUND SOURCE (Thousands o f Dollars)
1002  Federal Receipts
1003  GF M atch
100 4  GF
1005  GF/Program Receipts 
1037 GF/Mental H ealth 
Other
TOTAL 0 .0 0.0 0 .0 0 .0 0 .0

Estimate of any cu rren t year (FY97) cost: $ 0 .0

POSITIONS
FULL-TIME 3
PART-TIME
TEMPORARY

ANALYSIS: (A ttach  a separate page if necessary)

This analysis emulates the organizational structure of the states of Washington, Oregon and Arizona. Each of 
these states has an elected attorney general, and each Governor has on-staff counsel to respond to general legal 
questions, public policy issues, internal matters, open meeting laws, ethics laws, revocation of appointments, 
handle extraditions and petitions, prepare administrative orders, deeds relating to the state's natural resources, 
etc., and to carry-out the constitutional requirements of the Governor (i.e., executive clemency, messages to the 
Legislature, executive orders)

The contitutional amendment proposed by this resolution would be on the ballot in 1 998. If approved by the 
voters, the firs t election of an attorney general would be with the next gubernatorial election in November,
2002. Fiscal impact to Office of the Governor would begin in FY03. The fiscal analysis is attached.

Prepared by: 
Division:

M ichael A . Nizich, Adm in istra tive  D irector 
A dm in is tra tive  S e rv ic e s ________________

Approved by Com missioner: 
Agency: _________

Jim  Ayers. Chief o f S ta ff

Phone: . 
D ate:.

Date:

4 6 5  38 7 6
4 /1 1 /9 7

O ffice of the Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For furthor distr ibution information, call tho Governor's Legislat ive Offico

(Rov 11/95) 97fisnot.xl6/DBR Pag" 1 of 2



HJR 19 fiscal anaysis:

This fiscal im pact in below is for illustration purposes only and is based on 1997 costs 
and salaries. The fiscal impact associated with an elected attorney general would not be 
realized until FY03, and accurate costs will need to be identified then. Additionally, if  
the voters approve the constitutional amendment calling for an elected attorney general, 
the functions and duties o f  the attorney general will need to be defined which may result 
in further fiscal impact.

This note assumes an increase in Governor’s staff by three positions — an attorney, rg. 26, 
a paralegal, rg. 19, and an executive secretary, rg. 14. Fiscal note further assumes 
existing state-owned office space would be available and does not include lease costs.

Personal services: three PFTs

Contractual:

Supplies:

Equipment:

comm., phones, postage, tolls 
courier svcs., subscripts, etc.

office/library supplies

office furniture, DP and 
communication equipment

199.5

18.6

9.6

39.2 *

Total first year costs: 266.9

* 39.2 first year set-up costs only and not 
required in subsequent years.



FISCAL NOTE

Revision Date: _______________________________________________
T itle : "Proposing amendm ents to the C onstitu tion  . . .
re lating to the election and the duties o f the a ttorney general."______
Sponsor: Representative Green___________________________
Requester: House Judiciary C om m ittee_____________________

Expenditures/Revenues

STA TE OF A LA S K A
1997 LE G IS LA T IV E  SESSION

B IL L  NO. HJR 19

Dept. A ffec ted : 
'BRU:

D epartm ent o f Law
Crim inal D ivision/C ivil D ivision

Component: A ll

COMPONENT SERIAL NO. 

(Thousands o f Dollars)

2 0 8 5 -2 0 9 2

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands o f Dollars)
1 0 0 2  Federal Receipts
1 00 3  GF Match
1 0 0 4  GF
100 5  GF/Program Receipts
1 0 0 6  GF/MHTIA
Other
TOTAL 0 .0

Estim ate of any current year (FY97) cos t: $ 0 .0

POSITIONS
f u l l -t i i . :e 0 .0
PART-TIME
TEMPORARY

ANALYSIS : (A ttach a separate page if necessary)

HJR 19 proposes an amendment to the Constitution of the State of Alaska making the attorney general an 
elected office. Further, the proposed amendment describes the duties of the attorney general, and prohibits the 
governor from making a change in organization or function of a unit of the executive branch headed by the 
attorney general. Assuming this constitutional amendment were approved by the voters o f the State of Alaska 
in the November 1998 general election, the first elected attorney general would take office in January 2003, FY 
03. However, it appears that changes in the duties of the attorney general would take place upon passage of 
the amendment, as early as January 1999.

The Department of Law cannot accurately quantify a fiscal impact from this resolution. However, it is clear 
that the impact on the state would be significant. In addition to the impacts on the Department of Law 
discussed below, another major cost that may eventually occur as a result of changing from an appointed to an 
elected attorney general will be the proliferation of special counsel on the staffs of major departments. In other

Joan M. Kasson Phone:
Adm in istra tive Services D ivision ; \  -  " Date:

Prepared by: 
D ivision:

465-5370
\

Approved by Commissioner: 
Agency: _________ D epartm ent o f Law

4 /1 7 /9 7

Bruce M. Betelho. AttOmeV Genera Date: 4/17/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For f u r t h e r  d i s t r i b u t i o n  i n f o r m a t i o n ,  ca ll  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f ic e

(Rev 10/961 97fisno.xls/DBR Page 1 of 3



FISCAL NOTE

ANALYSIS CONTINUATION:

states w ith elected attorneys general, agency counsel have been employed to give department heads a 
"second" opinion in controversial matters. These counsel usually do not have the authority to litigate, but 
they provide legal advice to department heads and submit amicus briefs in litigation affecting their 
department's programs. It is not unusual in these states to see four or five separate briefs filed in a single 
matter, in addition to the attorney general's brief, representing the varying viewpoints of different agencies. 
Costs for a single special counsel, including secretarial assistance, total approximately $150,000 per year in 
1997 dollars. Although it is highly speculative at this time to accurately say how extensive the use of in- 
house counsel w ill be if there is an elected attorney general, over time, it could easily exceed $1,500,000 per 
fiscal year.

The greatest potential fiscal impact on the Department of Law from the proposed constitutional amendment 
comes from expanded duties as described in Section 28 ( c ). This language is broader than the language 
currently in AS 44 .23 .020 in two ways. By inclusion of the language "state public corporation", the 
proposed amendment appears to include the Alaska Railroad Corporation and University of Alaska as entities 
that the attorney general shall defend in civil actions. Both of these organizations currently maintain their own 
counsel.

Secondly, Sec. 28 ( c ) requires the state "prosecute violations of State criminal law, including infractions and 
vio la tions". The department assumes that the courts would continue to allow the attorney general broad 
discretion over the initiation, prosecution and disposition of cases, both civil and criminal. For example, under 
present law , d is tric t attorneys do not appear in court for most minor tra ffic violations. The charging police 
officer presents the state 's case to the judge. If this language were to cause the court to rule otherwise, the 
expense to the state to have district attorneys appear in every case involving a minor infraction or violation 
would be substantial.

However, the department cannot make a similar assumption about the addition of state corporations to its 
workload. The Alaska Railroad Corporation (ARRC) has on sta ff three full time attorneys, and currently 
expends approximately $200,000 a year on contract outside counsel. The University has a legal sta ff of four 
attorneys, and estimates their annual expenditures on outside counsel varies year-to-year between 
approximately $500 ,000 and $1,500,000. Presumably, legal services could be provided to these agencies 
through reimbursable services agreements, and the Department of Law would require sufficient interagency 
receipt authority to take over these functions. Practically, whether there would be additional costs (or 
savings) in implementing such a transfer would require a more detailed analysis to determine.

In addition, the proposed amendment removes the governor's organizational and supervisory controls over any 
function or unit headed by the attorney general. These controls are normally maintained through executive 
branch procedural requirements imposed on other executive branch agencies by the Department of 
Adm inistration and the Office of Management and Budget on behalf of the governor.

It is anticipated that the Department of Law would continue to use centrally provided services such as 
accounting, purchasing, leasing and supply, professional services contracting, information management, and 
duplicating services on a "service bureau" basis and still maintain the attorney general's functions free from 
the governor's supervision. Personnel administration, however, is more problematic. To use the Department 
of Adm in istra tion 's classification system would retain an element of control by the governor over the 
Department of Law in terms of imposing functional changes in position descriptions and duties. The 
department assumes it would have to do its own classifications, create and maintain position eligibility lists, 
and maintain a more in-depth records system for personnel than it now does. The department estimates it 
would require 2 new PFT Personnel Assistant I (R12) positions, and 1 PFT Administrative Clerk III (R10)

STATE OF ALASKA BILL NO. HJR 19
1997 LEGISLATIVE SESSION

Page 2 of 3



FISCAL NOTE

ANALYSIS CONTINUATION:

position, at an estimated cost of $217,000 per year to perform these functions (using FY 98 salaries for 
illustration purposes).

As discussed in the narrative above, outside counsel costs for the University can vary widely and actual transfer 
of these legal service responsibilities to the Attorney General would require a more detailed analysis to identify 
specific costs and/or savings from the transfer. The following summarizes the potential fiscal impact to the 
Department o f Law that we can identify at this time using the department's 1997 standard attorney cost 
schedule for a fu ll-tim e equivalent attorney position, including standard overheads (clerical support, 
communications, space, supplies, data processing, e tc . ) , and 1997 salaries and costs for non-cost schedule 
positions.

STATE OF ALASKA BILL NO. HJR 19
1997 LEGISLATIVE SESSION

ARRC Legal Services Transfer (beginning mid FY99)
3 FTE Attorneys @ $127.0 $381.0
Direct case costs @ $5.0 per attorney $1 5.0
1.5 PFT Legal Secretary position authorizations $0.0
One-time equipment purchases for new position^ @ $6.5 $32.5
Contract outside counsel/experts @ estimated $200.0 $200.0

$628.5

University o f Alaska Legal Services Transfer (beginning mid-FY99)
4 FTE Attorneys @ $127.0 $508.0
Direct case costs @ $5.0 per attorney $20.0
2 PFT Legal Secretary position authorizations $0.0
One-time equipment purchases for new positions @ $6.5 $39.0
Contract outside counsel/experts @ estimated $500.0 to $1,500.0 $500.0

$1 ,067 .0

Adm inistration & Support Personnel Classification System (beginning mid-FY03)
2 Personnel Assistant I @ $49.6 $99.1
1 Administrative Clerk III @ $45.5 $45.5
One-time equipment purchases for new positions @ $6.5 $19.5

$164.2

Total, Including One Time Equipment Purchases $1,859 .7
Less One-time items ($91.0)

Department o f Law Estimated Minimum Annual Cost $1,768 .7

Page 3 of 3



FISCAL NOTE

Revision D a t e : ____________________________________________
T itle : "P roposing am endm ents to the C onstitu tion
relating to  the e lection  and the duties o f the a tto rney  general."
Sponsor: Representative Green_______________________
Requester: House Judiciary C om m ittee_________________

S TA TE  OF A L A S K A
1997 L E G IS L A T IV E  SESSION

B IL L  NO. HJR 19

Dept. A ffected^ 
'BRU:

Departm ent of Law
Crim inal D ivision/C ivil D ivision

Com ponent: All

Expend itu res /R evenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

2085-2092

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
C ONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIM S
MISCELLANEOUS
TO TAL OPERATING 0 .0

I CAPITAL EXPENDITURES'

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002  Federal Receipts
1003  GF M atch
1 0 0 4  GF
1 005  GF/Program Receipts
1006  G F/M H TIA
Other
TO TAL 0 .0

Estim ate o f any cu rren t year (FY97) cost: $ 0.0

POSITIONS
FULL-TIME 0 .0
PART-TIME
TEMPORARY

AN ALYSIS : (A ttach  a separate page if necessary)

HJR 19 proposes an amendment to the Constitution of the State of Alaska making the attorney general an 
elected office. Further, the proposed amendment describes the duties of the attorney general, and prohibits the 
governor from making a change in organization or function of a unit of the executive branch headed by the 
attorney general. Assuming this constitutional amendment were approved by the voters of the State of Alaska 
in the November 1938 general election, the firs t elected attorney general would take office in January 2003, FY
03. However, it appears that changes in the duties of the attorney general would take place upon passage of 
the amendment, as early as January 1999.

The Department o f Law cannot accurately quantify a fiscal impact from this resolution. However, it is clear 
that the impact on the state would be significant. In addition to the impacts on the Department of Law 
discussed below, another major cost that may eventually occur as a result of changing from an appointed to an 
elected attorney general will be the proliferation of special counsel on the staffs of major departments. In other

/_
X>"\

/ m a c  n i w i e i n n  I \  —
Prepared by: 
D ivision:

Joan M. Kasson
Adm in is tra tive  Services D ivision

Approved by C om m issioner: 
Agency: _________ D epartm ent of Law

Bruce M. Betelho. A ttorney uenera

Phone:
Date:_

Date:

465-5370
4/17/97
4/17/97

PREPARER TO PROVIDE ALL D ISTR IBUTION COPIES TO GOVERNOR 'S LEG ISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 10/96) 97fisno.xls/OBR Page 1 of 3



FISCAL NOTE

ANALYSIS CONTINUATION.

states w ith elected attorneys general, agency counsel have been employed to give department heads a 
"second" opinion in controversial matters. These counsel usually do not have the authority to litigate, but 
they provide legal advice to department heads and submit amicus briefs in litigation affecting their 
department's programs. It is not unusual in these states to see four or five separate briefs filed in a single 
matter, in addition to the attorney general’s brief, representing the varying viewpoints of different agencies. 
Costs for a single special counsel, including secretarial assistance, total approximately $150,000 per year in 
1997 dollars. Although it is highly speculative at this time to accurately say how extensive the use of in- 
house counsel w ill be if there is an elected attorney general, over time, it could easily exceed $1,500,000 per 
fiscal year.

The greatest potential fiscal impact on the Department of Law from the proposed constitutional amendment 
comes from expanded duties as described in Section 28 ( c ). This language is broader than the language 
currently in AS 44.23 .020 in two ways. By inclusion of the language "state public corporation", the 
proposed amendment appears to include the Alaska Railroad Corporation and University of Alaska as entities 
that the attorney general shall defend in civil actions. Both of these organizations currently maintain their own 
counsel.

Secondly, Sec. 28 ( c ) requires the state "prosecute violations of State criminal law, including infractions and 
vio lations". The department assumes that the courts would continue to allow the attorney general broad 
discretion over the initiation, prosecution and disposition of cases, both civil and criminal. For example, under 
present law, d is tric t attorneys do not appear in court for most minor traffic violations. The charging police 
officer presents the state's case to the judge. If this language were to cause the court to rule otherwise, the 
expense to the state to have district attorneys appear in every case involving a minor infraction or violation 
would be substantial.

However, the department cannot make a similar assumption about the addition of state corporations to its 
workload. The Alaska Railroad Corporation (ARRC) has on sta ff three full time attorneys, and currently 
expends approximately $200,000 a year on contract outside counsel. The University has a legal sta ff of four 
attorneys, and estimates their annual expenditures on outside counsel varies year-to-year between 
approximately $500,000 and $1,500,000. Presumably, legal services could be provided to these agencies 
through reimbursable services agreements, and the Department of Law would require sufficient interagency 
receipt authority to take over these functions. Practically, whether there would be additional costs (or 
savings) in implementing such a transfer would require a more detailed analysis to determine.

In addition, the proposed amendment removes the governor's organizational and supervisory controls over any 
function or unit headed by the attorney general. These controls are normally maintained through executive 
branch procedural requirements imposed on other executive branch agencies by the Department of 
Adm inistration and the Office of Management and Budget on behalf of the governor.

It is anticipated that the Department of Law would continue to use centrally provided services such as 
accounting, purchasing, leasing and supply, professional services contracting, information management, and 
duplicating services on a "service bureau" basis and still maintain the attorney general's functions free from 
the governor's supervision. Personnel administration, however, is more problematic. To use the Department 
of Adm in istra tion 's classification system would retain an element of control by the governor over the 
Department o f Law in terms of imposing functional changes in position descriptions and duties. The 
department assumes it would have to do its own classifications, create and maintain position eligibility lists, 
and maintain a more in-depth records system for personnel than it now does. The department estimates it 
would require 2 new PFT Personnel Assistant I (R12) positions, and 1 PFT Administrative Clerk III (R10)

STATE OF ALASKA BILL NO. HJR 19
1997 LEGISLATIVE SESSION
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Legislative Research Agency
-ka State Legislature

130 Seward Street, Suite 218 
Juneau, Alaska 99801*2196

Phone: (907) 4^5-3991 
Fax: (907) 463-3351

March 14, 1995

MEMORANDUM

TO: Representative Gail Phillips

FROM: Linda Brooks
Legislative Analyst

RE: Comparing the Duties of Elected and Appointed Attorney Generals
Research Request 95.128

You asked how the duties of an elected attorney general differ from those of an attorney general 
who is appointed by and serves at the pleasure of the governor. In particular, you asked us to 
compare state statutes that define the powers and duties of attorneys general for states with elected 
and appointed attorneys general. Attachment A lists some duties o f the appointed attorney general 
in four states and in seven states with elected attorneys general. In reviewing the statutory duties 
of elected and appointed attorneys general, we found no stark differences. Indeed, the National 
Association of Attorneys General states that:

There is no correlation between the selection process and the extent of the 
attorney general's actual powers. For example, the attorney general is elected 
in Delaware and appointed in Alaska, but in both jurisdictions the attorney 
general has control over all legal and prosecutorial functions. A "strong" 
department of justice can be developed under either system of selection.1

However, we assume that you are interested in learning whether the method used to select the 
attorney general has any bearing on the attorney general's independence from the governor, and 
that your inquiry is about the responsiveness of the attorney general to the governor rather than 
the power he or she wields. The statutory structure of an attorney general's office alone does not 
reveal the degree o f independence an attorney general has from a governor. The relationship 
between a governor and an attorney general depends on each state's constitution, statutes, and

•Lynne M. Ross, State Attorneys General: Power and Responsibilities, National
Association of Attorneys General, 1990, p. 20.



matters?" In the remainder of this memorandum we describe the following:

methods used by the fifty states to select their attorneys general;
• universal duties o f all state attorneys general;
• practice of hiring "in-house" counsel by state agencies, departments, boards, and 

commissions;
• common methods used by attorneys general to cope with competing state interests; 

and
• attorneys general's relationships with their governors and legislatures.

Following the overview of the offices of state attorneys general, we present public policy 
arguments about whether or not a state attorney general should be elected.

Representative Phillips
March 14, 1995
Page 5 •

Methods Used by the Fifty States to Select Their Attorneys General

Forty-three states popularly elect their attorneys general. The governor appoints the attorney 
general in only five states: Alaska, Hawaii, New Jersey, New Hampshire, and Wyoming. The 
legislature or judicial council must approve of the governor's appointee in all states except 
Wyoming. In Wyoming the governor may appoint an attorney general without any confirmation 
proceedings. Of all the states, however, Maine and Tennessee are the most unusual. In Maine the 
legislature elects the attorney general, and in Tennessee the justices o f the highest court select the 
attorney general. We include a table that presents each state's method of selecting the attorney 
general as Attachment B.

Universal Duties of All State Attorneys Generals

All state attorneys general share some common responsibilities. In all states the attorney general 
defends state law when challenged on federal constitutional grounds, prosecutes actions against 
another state in the U.S. Supreme Court, and conducts litigation on behalf of the state in federal 
court.10 All attorneys general issue legal advice to administrative agencies except in New York.11 
Attorneys general in every state also interpret statutes or regulations and conduct, litigation on 
behalf of executive agencies.12

l0Bookofthe States, 1994-1995, The Council of State Governments, p. 93. 

“ Ibid.

12Ibid.



THE FOLLOWING DOCUMENT(S) 
HAVE BEEN REFILMFD TO 

ASSURE LEGIBILITY OR PAGINATION

Central Microfilm Services Dcpartemcnt of Education St?*" of AlaskaRev. 6/98



Legislative Research Agency
•ka State Legislature

130 Seward Street, Suite 218 
Juneau, Alaska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

March 14, 1995

MEMORANDUM

TO: Representative Gail Phillips

FROM: Linda Brooks
Legislative Analyst

RE; Comparing the Duties of Elected and Appointed Attorney Generals
Research Request 95.128

You asked how the duties of an elected attorney general differ from those of an attorney general 
who is appointed by and serves at the pleasure of the governor. In particular, you asked us to 
compare state statutes that define the powers and duties of attorneys general for states with elected 
and appointed attorneys general. Attachment A lists some duties of the appointed attorney general 
in four states and in seven states with elected attorneys general. In reviewing the statutory duties 
of elected and appointed attorneys general, we found no stark differences. Indeed, the National 
Association of Attorneys General states that:

There is no correlation between the selection process and the extent o f the 
attorney general's actual powers. For example, the attorney general is elected 
in Delaware and appointed in Alaska, but in both jurisdictions the attorney 
general has control over all legal and prosecutorial functions. A "strong" 
department of justice can be developed under either system of selection.1

However, we assume that you are interested in learning whether the method used to select the 
attorney general has any bearing on the attorney general's independence from the governor, and 
that your inquiry is about the responsiveness of the attorney general to the governor rather than 
the power he or she wields. The statutory structure of an attorney general's office alone does not 
reveal the degree o f independence an attorney general has from a governor. The relationship 
between a governor and an attorney general depends on each state's constitution, statutes, and

•Lynne M. Ross, State Attorneys General: Power and Responsibilities, National
Association of Attorneys General, 1990, p. 20.



The ruling o f the California Supreme Court may not represent how other state courts would 
resolve a similar conflict. We found several court cases where an attorney general filed suit against 
a governor alleging the governor’s use of the line item veto, grant o f clemency or other conduct 
was unlawful or an abuse of authority. There do not appear to be as many cases that address 
conflict between a governor and attorney general over policy issues clearly within the boundaries 
of lawful conduct. More plentiful are cases where state executive officials other than the governor 
and the attorney general have come into conflict. In Feeney v. Commonwealth, the Massachusetts 
Supreme Court ruled that the attorney general could prosecute an appeal to the U.S. Supreme 
Court over the objections of state officials represented by the attorney general.6 Similarly, in State 
o f Florida ex. rel. Shevin v. Exxon Corp., the court upheld the Florida attorney general's power 
to bring an antitrust action against major oil companies on behalf of state agencies and political 
subdivisions without the express consent of those entities.7 The Kentucky Court o f Appeals also 
rejected the contention that the attorney general's duties are limited to representing state officials 
and permitted the attorney general to question the constitutionality of a state law in Commonwealth 
ex. rel Hancock v. Paxton. The Kentucky Court o f Appeals expressed the view that an attorney 
general's foremost duty is to represent the "public interest" as opposed to specific state officers:

It is true that at common law the duty of the Attorney General was to 
represent the King (of England), he being the embodiment of the state. But 
under the democratic form o f government now prevailing the people are King, 
so the Attorney General's duties are to that sovereign (the people) rather than 
to the machinery of government.1

Therefore, the interpretation of an attorney general's common law powers appears to play a much 
bigger role in determining the independence an attorney general has to act than do the actual 
statutes of a state. Indeed, the National Association o f Attorneys General describes the common 
law as the "fountainhead" of an attorney general's authority to represent, defend, and enforce the 
legal interest o f state government and the public. Not all state courts, however, have interpreted 
the powers o f their attorneys general as including common law powers. In Gilles v. Schmidt (556 
P.2d 82) the Colorado court ruled that the attorney general does not have powers beyond those
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6Feeneyv. Commonwealth,. 373 Mass. 359, 366 N.E.2d 1262 (1977), as cited in Ross,
p. 38.

1 State o f Fla. ex rel. Shevin v. Exxon Corp., 526 F.2d 266 (5th Cir. 1976), as cited in 
Matheson, p. 4.

Commonwealth ex rel. Hancock v. Paxton, 516 S.W.2d 865 (Ky. 1974) as cited in Ross,
p. 36.



matters?" In the remainder of this memorandum we describe the following:

• methods used by the fifty states to select their attorneys general;
• universal duties of all state attorneys general;

practice o f hiring "in-house" counsel by state agencies, departments, boards, and 
commissions;

• common methods used by attorneys general to cope with competing state interests;
and

• attorneys general's relationships with their governors and legislatures.

Following the overview of the offices of state attorneys general, we present public policy 
arguments about whether or not a state attorney general should be elected.

Representative Phillips
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Methods Used by the Fifty States to Select Their Attorneys General

Forty-three states popularly elect their attorneys general. The governor appoints the attorney 
general in only five states: Alaska, Hawaii, New Jersey, New Hampshire, and Wyoming. The 
legislature or judicial council must approve of the governor's appointee in all states except 
Wyoming. In Wyoming the governor may appoint an attorney general without any confirmation 
proceedings. Of all the states, however, Maine and Tennessee are the most unusual. In Maine the 
legislature elects the attorney general, and in Tennessee the justices o f the highest court select the 
attorney general. We include a table that presents each state's method of selecting the attorney 
general as Attachment B.

Universal Duties of All State Attorneys Generals

All state attorneys general share some common responsibilities. In all states the attorney general 
defends state lav; when challenged on federal constitutional grounds, prosecutes actions against 
another state in the U.S. Supreme Court, and conducts litigation on behalf o f the state in federal 
court.10 All attorneys general issue legal advice to administrative agencies except in New York.11 
Attorneys general in eveiy state also interpret statutes or regulations and conduct litigation on 
behalf of executive agencies.12

l0Book o f the States, 1994-1995, The Council o f State Governments, p. 93. 

uIbid.

12Ibid.



Common Methods Used by Attorneys General to Cope with Competing State Interests

Consolidation of state legal services in the office of the attorney general promotes uniformity in 
a state's legal policies. However, governments with their many responsibilities inevitably must deal 
with internal conflicts. One agency's efforts to promote economic development may collide with 
another agency's efforts to protect the environment. At times state attorneys general may find 
themselves in the middle of these conflicts, expected to provide legal counsel to opposing state 
agencies. In other cases the attorney general must simultaneously represent a state board and a 
state agency appearing before it. The National Association o f Attorneys General report that:

When the conflicts of representation are ultimately unavoidable and 
irreconcilable, representation is generally provided either by attorneys working 
for the attorney general whose independent legal judgment is guaranteed by 
some administrative insulating barrier or "wall," by attorneys hired or 
authorized but not directly supervised by the attorney general, or by attorneys 
entirely outside the control for the attorney general Several attorneys general, 
including those of Arizona, Colorado, Minnesota, Nevada, and West Virginia, 
have developed internal guidelines for handling such conflict issues. In 
addition, the vast majority of jurisdictions occasionally employ outside counsel 
in irreconcilable conflict situations.16

Some states also provide mechanisms for conflict resolution through their statutes. For example, 
whenever the attorney general of Colorado is unable or has failed or refused to provide legal 
services to an agency of state government, as determined by the governor if the agency is in the 
executive branch or by the chief justice if the agency is in the judicial branch, the agency may 
employ counsel of its own choosing to provide such legal services, [Colorado statute 24-31- 
101(e)]. Oregon statute 180.060(8) states that the attorney general cannot appear on behalf of any 
state officer, department, agency, board or commission without its consent. Furthermore, while 
the attorney general in Oregon must assign an attorney to each agency, the chief administrator of 
the agency must approve the assignment. The chief administrator may also withdraw his or her 
approval of the attorney assigned to the agency at any time, forcing the attorney general to assign 
a replacement attorney [Oregon statute 180.060(7)].

Attorneys Generals' Relationships with their Governors and State legislatures

Unlike other executive officers, attorneys general have relationships with both the governor and 
the legislature. As members o f the executive branch, attorneys general usually interact more with 
the governor than the legislature. More contact with the governor's office, however, does not

Representative Phillips
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16Ibid., p. 49.



legislation. An elected attorney general, on the other hand, would be free to act as the "people's 
attorney" and to operate as a watchdog and ombudsmen for them.19

Nevertheless, switching to an elected attorney general may further politicize, rather than 
depoliticize, the office. An elected attorney general would be subject to interest group electoral 
politics and ail the potentially compromising influences that entails, including reliance on financial 
support to be elected and re-elected to office.20 The fact that an elected attorney general may 
represent an opposing political party or be using the office as a stepping stone to the governorship 
could hinder cooperation between the attorney general's and governor's offices and handicap the 
efficiency of executive branch of government. The governor and commissioners o f other executive 
agencies will likely refrain from seeking legal advice from an "independent" attorney general. In 
lieu of consulting the attorney general, they will probably seek to hire their own "in-house" counsel, 
and this extra layer of attorneys would not only cost a state more money but also further impair 
the efficiency o f the executive branch.

An appointed attorney general permits a governor to have "a philosophically compatible, cohesive, 
and unified team to carry out the responsibilities of the executive branch of government."21 With 
the governor as the undisputed head of the executive branch, he or she cannot blame others such 
as an elected attorney general for the failures of the administration. As such, the public may more 
easily hold the governor accountable for actions of the executive branch. Granting power to an 
independently elected attorney general may in fact reduce accountability to the public. Certainly, 
in states with elected attorneys general, voters almost always know more about an incumbent 
governor than an incumbent attorney general. The public closely scrutinizes a governor but may 
know little about what an attorney general has done. Thus, the paradox is created where the 
appointment o f an attorney general by the governor may in fact achieve greater accountability to 
the public than would a popular election.

Proponents o f an appointed attorney general also note that appointed attorneys general are usually 
more competent. A study of elected and appointed attorneys general found that appointed 
attorneys general had slightly stronger educational records, more experience in law practice and
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l9Norm Gorsuch, "The Alaska Attorney General: Elected or Appointed?" The Alaska 
Public Affairs Journal, Spring 1988, p. 39. (Norm Gorsuch served as attorney general under the 
Sheffield Administration.)

20Matheson, p.23.

21Gorsuch, p. 40.
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Some Duties of Attorneys General Who Are Popularly Elected

Colorado

Prepares legal opinions when requested by the legislature, the governor, lieutenant governor, secretary of state, executive 
director of the department of revenue, state treasurer, state auditor, or commissioner of education.
Prepares drafts for contracts, forms, and other writings which may be required for the use of the state.

Serves as legal counsel and advisor of each department, division, board, bureau, and agency of state government other than
the legislative branch._____________________________________________ ___________ ______________ ___
Prosecutes and defends all actions and proceedings, civil and criminal, in which the state is a party or interested when ~
required to do so by the governor. _________
Prosecutes and defends for the state all causes in the appellate courts in which the state is a party or is interested when

At the request o f the governor, the secretary of state, the state treasurer, the executive director of the department o f revenue, 
or the commissioner of education, prosecutes and defends all suits relating to matters connected with their departments.

Attends the supreme court and prosecutes and defends all causes to which the state or any officer thereof, in Ms official 
capacity, is a party.
Prosecutes and defends all causes to which any county may be a party, unless the interest of the county is adverse to the
state. ______________________________________ ____ ____________________________________ ___Prosecutes and defends any causes to wfuch the state, its officers, or political subdivisions ore parties m thcTJruiedStates
courts.__________________________________________     .___
Exercises supervisory powers over prosecuting attorneys. _______
Prepares legal opinions for the legislature, governor, secretary of state, treasurer, state controller, and the trustees or
commissioners of state institutions.
Supervises nonprofit corporations, corporation, charitable or benevolent societies, persons or persons holding property 
subject to any public or charitable trust

Iadhtaa ;
Consults with and advises the several prosecuting attorneys of the state.

concurrent jurisdiction with prosecuting attorneys in certain types of crimes.
Prosecutes and defends all suits that may be instituted by or against the state of Indiana, the prosecution and defense of
which is not otherwise provided by law.___________ _________________________________ ___________________
Represents the state in all criminal cases in the Supreme Court.
Defends all suits brought against state officers in their official relations, except suits brought against them by the state. 

Prepares legal opbaoca for the governor, state officers, either house of the legislature, or to any legislative agency.

Has charge of and directs the prosecution of all civil actions that are brought in the name of the state or any state agency.
Must give written consent before any agency, except as provided by law, may hire an attorney to perform any legal service on 
behalf of the agency and the state.

Prepared by Legislative Research Agency, March 1995 (95.128)
/
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The Alaska Attorney General: 
Elected or Appointed?
by Norman C . Gorsuch

The office of state attorneys general 
can either strengthen or check the ex­
ecutive branch. The Alaska attorney 
general plays a significant role in public 
policy-making. Currently, Alaska’s gov­
ernor appoints the state attorney gen­
eral, and until the argument about the 
range of executive power is settled, the 
controversy about the the office’s elec­
tion or appointment will persist.

A History and Description of
the Office of the Attorney General
The first office of the attorney gen­

eral was created in 1461 when the King 
of England appointed a person to direct 
all of his representatives who appeared 
in the royal courts. The common law 
decisions of these courts defined the 
attorney general’s duties, which, in es­
sence, were to protect the royal prop­
erty, prerogatives, and revenue, and to 
prosecute those persons accused of 
committing crimes. Examples of these 
duties included recovering for damages 
done to royal property, regulating public 
charities and trusts, repealinggrants and 
patents, and prosecuting misdemeanor 
and felony crimes. By 1700, the attorney 
general was accorded membership in

Parliament to explain crown legisla­
tion. <•)

When the American Colonies were 
settled, colonial attorneys general were 
appointed by the royal governors and 
were deemed to exercise all of the com­
mon law powers inherent in the office of 
the attorney general of England. After 
the Revolutionary War, the new state 
courts decided that the common law 
powers exercised by the Attorney Gen­
eral of England and discussed above 
were an inherent part of the office of 
state attorney general. In addition, most 
states ratified this grint of powers in 
state constitutions or statutes.(2)

The method of selecting state attor­
neys general evolved in stages. Prior to 
Andrew Jr.ckson's presidency, most 
states provided for the appointment of 
the attorney general by the governor or 
legislature. With the advent of Andrew 
Jackson’s presidency, (he concept of 
sovereign democracy emerged. The 
people were seen as the source of sover­
eign power, and they exercised it 
through popularly elected officials. In 
the late nineteenth century, states began 
to require the election of the attorney 
general Today, 44 states elect the attor­

\

ney general. Of the six states that ap­
point the attorney general, most provide 
for appointment by the governor, and 
some by the legislature or the state su­
preme court.

With the evolution of sovereign de­
mocracy, state courts decided that state 
attorneys general now represented the 
rights, prerogatives, and interests of the 
general public in carrying out their 
common law duties of office. In effect 
the courts substituted the public for the 
king as the client of the attorney general, 
thus giving the attorney general the 
power to protect public prerogatives, 
property and revenue. Indeed, there arc 
several state supreme court opinions 
which hold that an attorney general mny 
bring any action in court deemed neces­
sary to enforce or protect any public 
right or interest and as a corollary 
power may exercise virtually plenary 
discretion in the disposition of such 
action. However, while state attorneys 
general possess these common law 
powers, state constitutions or statutes 
may limit or preclude the exercise of 
some or all of them. W

Another development in the United 
States has been the expansion of the
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In Support of Election: 
"An elected attorney general would be 'the 

people’s attorney' and function as an 
ombudsman and watchdog for them."

mum of highly centralized, exclusive 
authority to provide legal counsel to the 
state, litigate on behalf of the state and 
prosecute crimes to a minimum of 
shared state legal authority with no 
statewide criminal prosecution jurisdic­
tion. For example, state attorneys gen­
eral do not possess statewide criminal 
prosecution jurisdiction with the excep- 
*' n of Delaware, Rhode Island, and 

,ka. In other states criminal prosecu­
tion is conducted by elected or ap­
pointed municipal, county or city district 
attorneys.

In addition, attorneys general usu­
ally do not have exclusive authority to 
represent the state in litigation or to be 
the exclusive legal advisor tostate agen­
cies. In many states, the governor’s of­
fice has its own general counsel and 
many state agencies have their own 
house counsel. In those states, the attor­
ney general represents the governor or 
agencies only in court. Legal advice to 
the governor or agency prior to litigation 
is furnished frequently by boose coun­
sel. In most states, while the attorney 
general issues official opinions upon re­
quest and thus, can influence public 
policy decisions; frequently, the attor­
ney general does not play a significant 
policy making role within the state 
administration because the attorney 
general is a competing elected official. 
Exceptions to this situation exist when 

governor and attorney general arc 
political allies, share the same philoso­
phy, or are personal friends.w

The Powers, Duties and Role 
of the Attorney General of Alaska 
In Alaska, the attorney general is a 

member of the governor’s cabinet As 
such, the office functions as the general 
counsel to the governor and state offi­
cials. Thus, the attorney general plays a 
constant role in the development and 
formulation of public policy on a wide 
range of issues.

In addition, the Alaska Supreme 
Court has stated that the attorney gen­
eral has the exclusive authority in the 
state government to make any and all 
decisions relating to the disposition of 
any state litigation and the exercise of 
this discretion by the attorney general 
within constitutional bounds is not sub­
ject to judicial review. However, in order 
to maintain good attorney-dient rela­
tions, the attorney general rarely exer­
cises such authority without consulta­
tion with and concurrence by the state 
agenaes involved. In major cases, the 
attorney general also consults with the 
governor and, if necessary, the 
legislature. <*>

The Alaska attorney general is ap­
pointed by the governor, confirmed by 
the legislature, and serves at the pleas­
ure of the governor. Itr Sections 4423. 
010-060 of the Alaska Statutes, the leg­
islature created the Office of the Attor­
ney General as Chief of the State De­
partment of Law and vested that depart­
ment with certain powers. Those powers 
are as follows:

1. Possession of authority as the ex­

clusive legal advisor to the state execu­
tive branch of government, exercising 
this power through the drafting or re­
viewing of all executive branch legal 
instruments and legislation, and the 
rendering of legal opinions;

2. Representation of the state in ail 
dvil litigation;

3. Prosecution of all violations of 
state criminal laws;

4. Initiation of actions to collect 
state revenue;

5. Recommendation to the legisla­
ture of necessary changes in the laws;

6. Promotion of uniform laws 
adoption;

7. Preparation of information on 
landlord and tenant rights;

8. Possession of exclusive authority 
to enforce the consumer protection 
and anti-trust laws; and

9. Possession of all common law 
powers generally inherent in the office 
of the attorney general Thus, the 
Alaska attorney general is an example 
of the highly centralized exdusive legal 
authority m odel

Arguments In Support of
Electing the Attorney General

The theme in the arguments sup­
porting the election the attorney gen­
eral is a simple one focusing on the in­
dependence that direct election would 
give the office. An elected attorney 
general would be "the people’s attor­
ney" and function as an omsbudsman 
and watchdog for them. Independent
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In Support of Appointment:
"Good management requires an appointed 

attorney general so that the governor can have 
a philosophically compatible, cohesive and 

unified team . . . "

will insist on a general counsel and house 
counsel for agencies that are respon­
sible to the governor's office. Thus, it 
will be necessary to pay for an additional 
layer.of attorneys in the executive 
branch. Second, in order to maximize 
the perceived benefits of election, the 
elected attorney general must have 
additional, duplicate, independent sup­
port staff, not answerable to the gover­
nor, to execute personnel, budget, and 
other administrative policy or the gover­
nor could unfairly infringe on the attor­
ney general's independence of action.

In response to the argument that only 
an elected attorney general can investi­
gate and prosecute wrongdoing in state 
government with the appropriate de­
gree of independence, proponents of the 
appointment process argue that the at­
torney general is not the governor’s 
personal lawyer but the attorney for the 
institution of the governor’s office.

Also, they point out that as a member 
of the legal profession, tlM attorney 
general is affiliated with the judiciary 
and functions as an officer of the court. 
Thus the appointed attorney general 
possesses the prerequisite professional 
independence from the governor. They 
believe that the appointed attorney 
general is capable of investigating all 
officials of the executive branch of gov­
ernment, including the governor, and 
prosecuting wrongdoing if necessary.

This is because of constraints placed 
upon the holder of the office by the 
statutes, regulations, rules of court, and

canons of professional and prosecuto­
rial ethics which require the attorney 
general to act in these criminal matters 
based only upon the evidence, the law, 
and the canons. They also believe that to 
make decisions in these matters based 
upon personal and political reasons ex­
poses the appointed attorney general to 
charges of obstruction of justice and the 
possibility of suspension or disbarment 
from the legal profession.

Subsidiary arguments in support of 
appointing the attorney general can also 
be made. Some argue that appointed 
attorneys general do “represent the 
public” and the misperception that they 
do not is created because they have no 
need to generate favorable publicity by 
constantly calling attention to external 
achievements in order to create an 
image as "the people’s attorney.” It is 
also argued that the appointed attorney 
general acts just like an omsbudsman 
through the rendering of legal advice to 
state officials as a member of the 
governor's team. This advice helps to 
ensure that these officials comply with 
the statutes and regulations governing 
their programs, and enforce fairness 
and impartiality in government dealings 
with the public.

Another argument in support of 
appointment is that an elected attorney 
general must allocate time to fund rais­
ing and other political activities, thus 
detracting from that required to manage 
the attorney general's office and result­
ing in a reduced credibility for the office

because it will be perceived to be too 
“political.” Legal opinions issued by an 
appointed attorney general are likely to 
be more professional because there is no 
need to pay attention to political polls 
when considering legal issues.

Some argue that interpreting the law 
and running a large law office are essen­
tially technical tasks and it is not neces­
sary that the official charged with these 
duties be elected. Also, it is believed that 
highly qualified attorneys would not 
become attorneys general if they had to 
run in a statewide election.

Finally, those who argue for appoint­
ment also have some tradition on their 
side. They state that no one has ever 
seriously suggested electing the United 
States attorney general. They believe 
that the people do participate in the 
selection of the appointed attorney 
general through their legislator when 
the legislature con !ucts the confirma­
tion process, not unlike the advice and 
consent of the U.S. Senate over presi­
dential nominees for attorney gen­
eral. «'«)

Conclusion
The underlying issue in these argu­

ments is how the election of the Alaska 
attorney general affects the balance 
of power among the branches of state 
government and the policy-making 
process within the executive branch 
of government. In essence the argument 
revolves around whether one believes 
in a strong or weak executive branch
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"In essence the argument revolves around 
whether one believes in a strong or weak 

executive branch of government."

before a grand jury; 14) Institute and 
dismiss criminal proceedings; L5) Su­
percede the local district attorneys in 
criminal prosecutions; 16) Make any 
bona fide disposition of these actions 
that in his or her judgment would be 
in the best interest of the public. A. Sills, 
supra, at 8-9.

(3) NAAG, supra, at 77-79.
') 7 Am. Jur. 2d Attorney General 

S .  J, at7-8; Sec. 18, at 22-23. See Public 
Defender Agency v. Superior Court, 534 
P.2d 947,950-51 (Alaska 1975); State ex 
rel. Shevin v. Yarborough, 257 S.2d 891 
(Fia. 1972); Stale v. Finch, 280 P. 910, 
911-12 (Kan. 1929); Board of Public 
Utilities Commissioners v. Lehigh Val­
ley Railway Co., 149 A. 263 (N J .  1930).

(5) See, e.g., AS 45; see generally 
National Association Of Attorneys, 
Powers, Duties and Operations o f State 
Attorneys General (1977)

(6) See generally T. Morris and W. 
Thompson, The Attorney General as 
Public Advocate 2 (1985).

(7) National Association of Attor­
neys General, Representing State 
Agenies (1979); 7 AM. Jur. 7A Attorney 
General Sec. 11, at 10-12.

(8) See generally National Associa­
tion of Attorneys General, TheStmcture 
of State Legal Services 20-38 (1977)

(9) Public Defender Agency v. Supe­
rior Court, 534 P2d947,950-51 (Alaska

s10) Report of Maryland Attorney 
General Francis B. Birch to the Consti­
tutional Convention of Maryland (Sept.

29,1967); Position Paper by New York 
Attorney General Lewis J. Lefkowitz, 
Constitutional Convention Committee 
on the Executive Branch (June 1,1967); 
Attorney General Should Be Elected- 
Not Appointed, Attorney General Clar­
ence A.H. Meyer, Outline of Remarks, 
Nebraska Constitutional Convention. 
See generally National Association of 
Attorneys General, Powers, Duties and 
Operations o f State Attorneys General 
(1977); transcript of testimony House 
State Affairs Committee on HB 456 
(“an Act authorizing an advisory vote by 
the qualified voters of the state on the 
question of the election of the attorney 
general”) (Jan. 20,1984).

(11) See note 10, supra.
(12) National Municipal League, 

Model State Con •itution 65-66 (6th cd. 
1963.

(13) See generally letter from Attor­
ney General Norman C. Gorsuch to 
Senator Patrick Rodey, Chairman of 
Senate Judiciary Committee, discussing 
SJR 9 ("Elected Attorney General") 
(Apr. 23,1985); transcript of testimony, 
House State Affairs Committee, on HB 
456 (Jan. 20,1984).

(14) National Governors Confer­
ence, Center for Policy, Research, and 
Analysis, Legal Advice for the Governor 
(1976).

(15) See note 13, supra.
(16) Id. 4

Mr. Gorsuch is a visiting Associate 
Professor at the University o f Alaska 
Southeast, School o f  Business and Public 
Administration.
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■L* Stats attorneys general represent the diverse Sntcretta of numerous agen­
da* oad department*. roedbdt coiQIcta among (hem, and attempt to achieve 
ccordi notion md coasbteacy in litigating the positions cf Ibeir state*.7

Al noted prevkresly, the power* and dotlcs of aUte attorneys general ore 
defined In a tats constitutions, ttm tet, end common (aw. In many states iba 
conunw for sqpptks authority for die attorney general to represent the state 
and the pobfic.* For example, in Florida ex rel Shevin v. Exxon Corp.,* the 
court opha&d dm Florida attorney general’s power to Mag m  antitrust action 
agjdnst nagor oO compotes on behalf of stats agcncfci and political subdivi­
sions without express consent of thorn pdblio entities. In the absence of 
legislative restriction to tm  contrary, the attorney general "may excrete all 
rocb authority u  the public krtetert require*," iocfeding loitimkm cf the 
flMJtrast Bt%alloa ki federal court, if be detorailies that the public interest so 
reqrired’f Courts have recognised the authority of state attorneys general to 
ranrne primssy responsibility to represent the state In litigation.” Many 
Kale constitutional provirions and statvtes concerning the attorney general* 
riraply restate common law principles.”  It b  wdl-establltfaed in most states 
du* iba legislature may restrict or withdraw common Jaw authority vetted In 
Che aSense/ general.”

Brea Ms brief summary underscores the breadth and complexity of state 
Kfinracy general activities. Some of those activities, such at decisions about 
criminal investigation and prosecution, call Tor Independent judgment free or 
potideal influence from the governor. Other duties, such as advising a stale 
agency on Implementation of a itu(Jcc policy Initiative, may ca l for.eloto
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ecffiaboratioo and accotnatodatioti with the governor and agency offlclaH to 
serre the public hiteresL This essay attempts to firms tin constfatlmul 
Kroclure and role Issues to advance the debate on how Ms cosopfex ret of 
irspoaslbiUties and relationships should be reconciled In tits stale constitu­
tional scheme.

B. Unitary v trm  DMdel ExeemSbe Power

Most tones have adopted a eottttlititioM! structure for tie  executive 
branch that differs slgsific&ntiy ftom tin  federal ooBsdtullaL The distia- 
gobfdng fta tm u  of the federal model l> tbs traftwy execsttivt.” The Presi­
dent b  polW cally accountable for the executive branch.”  No other executive 
branch govetsmeal official represents a constituency that coaid remove that 
person from office." The office of Umtod Stata Attorney Geared waa cre­
ated by stabata and Is filled through presidential appointment with the adrice 
and temsent of the Senate.”
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R ftepmmtaftre of the People or of A t  Suit

A dittfnctioB bsoroethm* drawn a  to whether the attorney general, ae ■ 
lawyer, represents (be peepSa cr Kate government: and it It dawn more 
ifwrply when t o  tttomey general achieves office at a Btste-wide elected 
representative cf f a  people,* This Issiw if conceptually more subtle (ban 
t o  tfapfa dUtkctka suggests, end! guidance filthily should be sought 
through notions of sovereignty and representation.

I. Representation and Delegated Sovereign Power
The office of attorney general b  rooted fa serai hundred yean of Anglo- 

American history. Siacs lira nud-flirtoauh century, specially eppofEied kw- 
yen have represented the sovereign'! legal brieiest*." la England (he role 
of (be attorney general to the present day ia baaed upon representation of the 
sovereign, which la U» principle supporting the attorney genera) as represen­
tative of tw  public taterest’* American cottttftudonal development! during ' 
the revolutionary period shifted sovereignty to the people, who select their 
repreaeetatives to exercise delegated sovereign authority.*

Accordingly, when an attorney general provides legal services to a stale . 
officer or agency, die does so to facilitate the officer or sgency In exercising 
delegated sovereign power. When an attorney general enforces conramer, en­
vironmental, or health legislation, she does so to implement public policy 
adopted pursuant to the delegated sovereign authority of f a  kgfslalarc. In 
both instances, the attorney general Ir representing the public Interest. As one 
■Korney general pul it, ”|IJf is imperative that the Attorney General rirmilia- 
atwtwly npneed  both the slate agency and tho public fataerC**

2, Representation nod Multiple Roles
Tho attorney geotrsi's office most ploy several robs and serve multiple 

interests. As Professor aid former A stlkot Unhid States Attorney General 
for (bo CJvfl DMrion Barton Bibcock describes K, the government lawyer 
represents the client agency, she (briber represents (be stale at a litigant to 
court, and l>0 roott teta actroei of the public.”  flnhsp* a more workable 
dichotomy than tepresawfax of iba stale or the public Is to view tho attor­
ney general*a role as combining joyalty to the executive with loyalty to the

31 Art K ofra. npre nfle 11, M 214 oJ3.
34, HAACL Ml?to m  a, m yt: ThonWwy n p r*  mac 3, r l  344.
31. KAAO. njm i am  2 .«  XX
31 o o o m  S. w ooaO tunon re  mAMoucAN Kznnuc, 1776-ITri. a  372-13(1969).
37. T tentafi. *yrw m u 2, M J&; m  Sate. itp o  Me 33,1c 394.
H  Swtwn A. Bufctvek. D tfm Sbij A t (krurnncnc J  trier  eW A t O rU  D M itm . 23 A sm  MAS-
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kw. The attorney general ■ppotntad or elected, fbtfllle respom&tfltiea to the 
executive and the pcbfic by maintaining (be oWigation to raped and ftdkm 
f a  law.”

In ueas such as antkran or consumer protection, the attorney general 
typical fy k  aotorixsd to aname the role cf advocate for the state end repre­
sent (be pnhSe interest continent with the scope <£ discretion ft* legitimise 
mandats allows. The attnaoy general appess In each litigation at a result of 
eafbrceatoat dfaaetioo and acta as dm legal representative  of tin slate and 
t o  public interest The role can bo (Efferent when the H omey general ti 
advising or representing a state official or agency. In litigation on behalf of a 
state agency or oflktat, tho attorney general dots not appear ta  a party to the 
action." In this context of agency represwststioo. the representttive role een- 
sion cm became roost ncate.

The proMan arises, of coarse, when tits attorney general has a dlflfcrra! 
conception of t o  public Interest than the governor or the state agency and 
claims that her primary responsibility is to the people (her view of (he public 
interest) aod not to an agency (the governor's or the agency’s view of tho 
public Interest).*1 The problem la resolved If the attorney general confines 
tor role to that of a lawyer providing legal services to a client agency. The 
client’s view of tho pobBc loterest. If not In violation of state kw, would 
prevail.® This resolution h  more easily achieved when accountability for 
executive branch performance Is clear. At tin federal (aval, t o  presumption 
Is that the PreatdceS fa acting In the public lotercte, and government lawyers 
■re expected to support t&u position subject to adherence to law end prolbs- 
rional bounds of honesty and advocacy.*1

Even when the attorney geotral fa elected, reaohitioo fa pcsribte if the 
authority of t o  office la understood to extend rady to ranting in a lawyer's 
role to those delegated sovereign powers of t o  executive branch.** Howrv-

39. swrausa.nitMAiw.TmrounreoprvMKMMMeraafraaetnur).
<a l*s K*t4& *. b m t y .  796 SJUd W . SJt-W (W. Vs.
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particularly dbaknbuftbf wbtm k coron time to assign the Mams for Inac­
tion. Other etecwJ officials may well furve caused the fcot-drsggiaf, bwt as 
the 'bead' of «tto | w — w l tha governor matt bow the con •cquettoe*.' * 

A muld-hoaded executive branch coaasfeu a baik-ia touioa between the 
Hlomy general's rok h  ccywd for the state tad the Money geamel’e 
tafepoKfeat electoral acoooatebUlty. Tbe coaveetkrad arra igqwtart h  th* 
(he governor appoints cabinet or depxrtroeal officials to sAnfcteta state 
■̂eneJeiL Tbe attorney general terns as tie lawyer fat the governor and the 
Meades, and therefore owes « duly of loyalty to these dfteato. However, 
whea the attorney general is elected iadejsadcatly of ti» governor, tbe gov­
ernor caaoot retnovo the tttoney general bom cffioe co grosods of dhfoyal- 
ty or poor performance. And if the attorney general's action* catne poor 
performance from an executive branch agency or iaierfercace wkh Imple­
mentation of tin governor's policy objectives, tbe governor may nonetheksa 
be hdd politically accovntdbte at the taring  poitkal flgsre in tbe exeevtive 
branch. “Tbe Esct la that people tool: to tho gove rn o r to get the job done,’*’* 
That would be mere qppropriala if  the governor or her appctatoJ agency 
officials were responsible for toe Mriag and sopcrvbloa of legs) advisors, bat 
that b  not tbe system in n»*t states.

Tho resoit b  that “Icjvery oflkial accused of Incompetence places (be 
blame at another’s door.. . .  Officcsx will not cooperate, and there is no way 
of compelling them to do so.”** Tbe critical qoestkm Is: who h  la charge, 
or where it aocowntabllitj placed?*1 That question must be answered if Or. 
cosstitntional theory underlying reparation of powers b  to be realized.*3 lb s  
principle at stake it that tho person who is cJtiaaatefy held responsible for the 
operation of the executive brooch should be able to count on die cooperation 
of advisors. Including legal advbora.0  Or, to ptf U In terms of weH-estab-
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 * -ft   ^  ■ — - - a41 ■ ■ a  ■ .h r  i M . f l  i.  L a  M fU M iW A M A lA M iS a  a U mbsmso jovQHfflew oigeimttiod utootf9 uauntiy stnsi w  coowiccwsa} wnx 
responribnity.1* TWs has been a problen with state government orgawLtatios 
goieraJly.

2. Unity, Plurality, and Accountability
EspeddDy before World War 1, tbe kasg ballot for steto elected offidab 

tsodered It very dHJksU for governor* to coordfoate and dhact afcntnfaha- 
tioo. Tbe state government rengaaizatkn movement tint has been ongoing 
for flood) of ths to t seveoty-fivo years baa called for streegtbedag the 
gpvemorfs coatrel over adntiaictntka by thorteoltig the ballot, ktdodiag 
apyoinimcat or (bo attorney general.0  Tbe widely accepted prindpls of ad- 
ndQiatrBtlva ngaobatloQ soppartkvg tbie prescription is foe need for clear 
Eoei of authority sad rwpcaribttky “ T k K aln tb n  of sdterity in the 
hands of tbs govsn w  woild eabnco accoontaWtlty becaais the votera 
woaid know who to bUme for administrative feifores, as the governor be- 
cwnr chief execotivo lo fact and oot Just camei’*’

At the PbeladefpfclR Coatttotiotul Conveatioa la 1787, Peansytvtaia 
delegate James Wllaoo stressed that a single executive would provide iba 
"most energy dispatch and rtspmdbilHy to tbe office."*1 Alexander Hamil­
ton stressed Ae tccocatsbffily proUen of a  phtral executive In 7fe Fetfeml- 
ht Paper*. He contended thvt

one o f tbs weightiest objections to a pfaallty to (he Executive. . .  
b that Ct tends to conceal tabs n d  destroy rMponslbHky.. . .  It 
ofea becomco hnpotslfcle, aukht eootsal accusations, la ddacdM  
on whom the bhme or (to pmdstoent of a pentktona measaie, car 
sake of pantetoca tnetKoret, oogbt reriy to ftdL"

la sum,

JTjbe pkcaOty of tbe Eoecotlve leads to deprive foe peapis of tw  
two greatest Im M n  tiwy can have for the ftUMU m d n  of
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tract 6e p ins and operation of thcw whom they divide,. . .  [end] *ey 
might impede or Crostnte tfio moat important measures of the government 
(aedj cp(k Ob commaolty Into tho rocH viofest and hrecoacibbfo Too- 
tk u i.. .  Multiple execadve authorities "serve la embairua sod wesk- 
cb the execution of the pUs or m w e  to which they relate,. . .  ln d | coott- 
i erect those qualities fat dm Ex ecu lire which are the most necessary btgretH- 
«*t> in Its composition, vigor sod expedition.. .

As ■ modem pern moil talar explained,

ISJotne of our Kate covernneats' most fafcresdng legal and politi­
cal infighting hai been between (he governor as the chief execu­
tive officer of tbe state sad the attorney general as tha chfof legal 
officer. It 1b dear that these two offices do have the potential for 
huDi-ln cooflkt at several level*, frois politics to policy to admin- 
itbation.. . .  And not tbe least of drew ia over conflicting 
ambition*.,<tf

As anther commentator oooclut'cd: "A government of inaction is oot a 
responsible government. A governor without power Is not a respoaiibk gov­
ernor Tho fragmented cxocotlve hampers the governor from shaping 
end directing execative branch poUdes. Although the nomber or statewide 
elected officials has dhnhoshed alightly daring the Iasi thirty yean, this area 
of gpvenwr-attomey general relations Ip where program toward effective 
gubernatorial feaderthip bar been the sfowtsl."*

C  DMded Loyally
The bask attributes of tbe sltcmey-clleal relationship—client employs 

tbe attorney and ibe attorney serves as representative and agent of tbe d i­
em—are reverted with many elected state attorney* general. The attorney 
general in many states asdgns a lawyer to a state agency client and can 
provide or withhold aervioes. The client agency, tallies other cBtote, cannot 
d itdnga lbs attorney without the cooperation and support of the attorney 
genera) or exinonfinsry relief from the legislature. Tho traditional rubs giving 
the diem (be find dacMm in all important aspect# of representation and

tto U- 0 4Ml j1101 at*«?. - 1
<07. &rjH. jm /n mm f t .  * W l frn tm y rm m  3»U Pnfimm M x*r. "I taw lad tans fn U an

• *  ma iWrrucy Sownt . . . K >  p ntqptfai it Srat tm  Mency ywtn< mrmtitBy « r «  h  cmak] Is 
to  |w » w . m i kh  (WWfdaB It M  b* b  a i ta ta w n il i f  tk tte j p*Sc ufBded tad tokljr wpmuUi 
I s  loftiest* t f  IW ptbSe. m i At oflVo of | o?u nm uV i W Kci »*xpui* dme m i tuTT." IAIATO,
norm net* 14. M CT-63.
101 RANSom. m frt mat 98. * 401
lot. S4MTO. ttftr ■ 34. X tv

mn smxnAnamouoc mttnnAmatmaamtAi. n

litigation Is comprutnJred Perhaps the biggest p ro b lem  to the need far the 
died to hove tola) confidence fa counsel. A governor cannot have that confi­
dence fa a perron the did not select and who not only If a potttfcal rival of 
ties governor bat a*y even have designs on her Job.

A divided loyalty problem permeates the Ngmaeoltllon of Mate agenda#, 
crpcdiJly wheo the sllomey general la Independently elected. If a deputy or 
■sniatant attorney general is assigned to provide legal coaneal to a etato agan- 
cy, tital attorney’* duty of loyally should bo exclmtvely to that agency. How* 
ever. If the attorney general disagrees with the potkicj of tite agency, too 
■ubortHnate attorney faces the dUemmi of adhering to the lawyer's duty of 
(oyafty to a cJfent varaaa farthering (he policy preferences of his employer, 
the attorney gcnenL The tension between legal policy sad program policy to 
not easfy resolved with appeal# for cooperation and, where applicable, Mpar* 
tiiaa support to make the ay item work or through reltonce on tbs governor to 
calm executive brunch disputes."* Oa the other haod, it has been aaggerted 
that sq independent attorney general m y provide more objective advice.1"

One outgrowth of the divided loyalty problem is the tempCstion of stale 
ijcndei so hire torw-trrioed people who ore accountable to the n ecy 
bead."1 This practice is prevalent la foremen’ office*, where - -tare 
coaasel commonly ere anpJnyed.,rt Whether these law-trained LatStidttto 
are hired as tow yen or not, agency staff may rely on and have more confi­
dence In them than In attorney* assigned by the elected attorney general."*

The in-house attorneys may have both centralizing and decentralizing 
tendencies on (he legal policy of the state. On the one hand, the agency-hired 
lawyers are accountable to the agency head rad ultimately ta tbe governor, 
largely dhaJ rating the potential conflict between poUcy imptaacotatfea aod 
legal coonaeHag ftasctkmi. Oa the other hand, the "closes attorney” phenome­
non exacerbates the potential for oonRIctfag fegaS advice and oadennfaing
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poltdcal preanon, and, as a tori resort, Hdpfe"*” B wodd aot be aetoot* 
nwa to »cfi a cottfllei s&utton for (be attoreey generd to wkfedraw u  eowc- 
sd Tor tha stale agency client and authorize cmplcyawBt of apecbl eoua- 
sd.01 Tha probtem with the aaoreey general aatog the agency b  that On 
agency afftoteJ trill protest that a tok for foQnre Co follow fee attorney 
gesersTa odvfce fa a betrayal because fee attorney general fa feo sgency's 
fatwyer.Ba Indeed, the California Supreme Gnpt held feat fee stato attorasy 
general conM not wkfadraw 6raa Rpmetstadon of state ofitoen aod figeaefca 
nod feat take a pcsWoo oppcced to tfaaaa m m  d bats.”  C m  to tab* 
jnriaeBctksa aUow tbdr attorneys general to eats than officers or ape* 
ctos.tM tfoaafeetea% (be prcbkaa o f fee rogao agency fa a prMoaocad ex- 
mnpfo p f tbe rredSct of loyaby said caw tdhg votai pwaacatrat faaaaa 
dbeuated prcvlomly.

O. Rutmrvts crwf Mlanagm wtf
One of tha problems to asaeariog ferae fasraa fa fee difficulty of aqm t- 

tog coMtitathmal strechoc and rale Dwa aanagerasot efDdency and avtB- 
abl&y o f rcaoBrcea. In other worth, If Aete are defideocfec to legd itpn> 
eentation c f fee executive branch genersSly or eettabi agencies parileatariy, 
they may ctem from lack of aufllcfeiil lawyer personnel to the attorney 
generaTa office or failure of that office retd fee feats agendas to manage 
cvaflabfc attorneys aa productively as pouBde. Indeed, afchongb not nodal* 
ed, rraoarre aod minagansnt tones may be re critical to Iba guilty of ex* 
©arrive broach toga] repreaentetkre as quratlom hvoMag craafeuttored 
ferefeure and role. Bitfllllng (be promise o f tba A ik d coasllMfoad ihno- 
Erro and role reqobet adoqttoe reaoteim  and otgaalsstiaa to firCTiirtii tin M- 
totncy general'a wapoarlbflhlee.

in . ctMfaiUcatrfyra a pwe s. saiii» w.UniWwtocwtt&t4whtot
fetar.om ftH ndsei).
131. £w nX DnMrJha v. Brawi, 624 PJd l» t  1297 (Dt. RSU 
l it  0>«b it tltiw u  nyw M  IlftatW.
135. 5UrFtart>«*niOMHw)Mv.>)a«ReMMSIie(,Ure(Qtma 
U*. lnrf.tewiifcrtCiwltwaicM llwwufli— lrirlWMaifcOwi'I.aT 

AM JJ3 (O n m t£ rw*r ». OonNmoM. JS4 ItU f (1(2 (Mm«. tm k  ar A v. MWn 
Onwl Sd, 573 TtBM 30 (CL IWT7JL b IxpatnmdW tt  t*. v. Mfnty Omsk, Sit AM 1IS7 
(tfc. Iftt). *»  m l  WaM Sm e »  Italw Acamy OraatJ U e a y  wH, a mm B|Wiy t w H v  
ralMtaf»*tBlwhlta*i"'tM«|*»pehtowl»nilftaa8Mbn«(Mi<4 
trt rwvtewb twitert mmnewto »  fli» «yty <* *■ «*iliiiwwlw atgv ttm  peon ng* V. B





Legislative Research Agency
130 Seward Street, Suite 218 

Juneau, Alaska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

RE: Issue of An Elected Attorney General In Alaska
Research Request 95.150

You asked for background information on the issue of electing the attorney general in Alaska, in 
contrast to the present practice of the governor appointing the attorney general. This 
memorandum briefly discusses the existing constitutional structure of the executive branch and the 
attorney general as an appointed department head; past efforts to change this constitutional 
scheme; a summary of the case for and against an elected attorney general; and the current 
controversy of the role of the attorney general in the recent withdrawal of the state's appeal in the 
Babbitt lawsuit against the federal government.

Constitutional Structure of the Execative Branch, and the Appointed Attorney General

Article in, Section 24 of the Alaska Constitution states, in full:

Each principal department shall be under the supervision of the governor.

Article HI, Section 25 states, in pertinent part:

The head of each principal department shall be a single executive unless 
otherwise provided by law. He shall be appointed by the governor, subject to 
confirmation by a majority of the members of the legislature in joint session, 
and shall serve at the pleasure of the governor. . . .

These two brief constitutional provisions create in Alaska a unified executive branch of 
government. Unlike the situation in most other states, in Alaska the heads of major executive
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branch agencies are appointed and serve at the governor's pleasure: only the governor and 
lieutenant governor are popularly elected.1

The constitution gives to the legislature the power to determine the number of principal 
departments and the duties of each. It established the Department of Law as one of 16 principal 
departments in the executive branch, including the Office of the Governor (AS 44.17.005). The 
attorney general is the head of the Department of Law (AS 44,23.010), and therefore, the person 
serving in that position is appointed by the governor and serves at the governor's pleasure as do 
the other department heads.2 The state constitution would have to be amended to select the 
attorney general by popular election.

This constitutional scheme was adopted by the delegates to the constitutional convention to avoid 
the fragmentation of executive authority that results from independently elected department heads. 
They wanted the executive branch to be efficient in its operation and the governor to be 
accountable to the voters for the performance of the executive agencies. They gave the governor 
the power necessary to manage the administrative agencies, and they expected the governor to 
answer for his or her management. The delegates were firmly committed to the principle of a 
strong and accountable governor, and they rebuffed several efforts to weaken the governor's 
control over the attorney general, including proposals to elect the attorney general. Speaking on 
the floor o f the convention against such a proposal, delegate McLaughlin stated:

If we yield in one respect, we might as well elect our commissioner of welfare, 
our commissioner of education, and having provided those, I feel that we 
should go right down the list and completely dissipate the theory [of the 
strong executive].. .  .3

Delegate Ralph Rivers, who said he was initially inclined to support the idea of an elected attorney 
general, argued strenuously against it. He said he came to realize that:

. . .  if you are going to let the governor’s administration be held responsible for 
the conduct of that administration, you have got to at least give the governor 
an attorney general of his own choice. Under [the proposal for an elected

March 9, 1995
Page 2

‘The lieutenant governor has no constitutional powers and few statutory powers.

2The Department of Education is an exception to this scheme. Under the grant of 
authority in Article IE, Section 25, to determine by law whether the head of each department shall 
be a single executive or otherwise, the legislature has decided to place a board at the head of this 
department. The method of selecting the executive officer of this department is provided in Article 
III, Section 26.

'Proceedings o f the Alaska Constitutional Convention, p. 2196. Both Delegate Rivers 
and McLaughlin were attorneys.
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attorney general] he might get an attorney of the opposite political faith. He 
might get one of his own party who is either inadequate or who is hostile to
him In either case, the governor could say at the end of his term, if things
haven't gone well, "We had a good program but that attorney general you 
foisted upon me wrecked our program."4

This proposal for an elected attorney general, which took the form of an amendment to the 
committee recommendation for appointed department heads, was defeated on the floor of the 
convention by a vote of 40 to 12. A subsequent proposal to have the judicial council screen 
candidates for the post of attorney general was defeated by a vote of 36 to 18. The delegates 
clearly wanted the state attorney general to be appointed by, and serve at the pleasure of, the 
governor.

Proposed Constitutional Amendments Creating an Elected Attorney General

Although the matter was settled in the constitution, it was not settled in the minds of som * people, 
and support for an elected attorney has lingered. A resolution was introduced in the first state 
legislature to amend Article EH of the constitution to elect the attorney general, and some 26 
resolutions have been introduced over fhe years to the same end.3 However, none of these 
measures has received the necessary two-thirds majority vote to be placed on the ballot for 
ratification.

Arguments For and Against An Elected Attorney General

Proponents of an elected attorney gencrnl believe that the independent legal judgment of an 
appointed attorney general is compromised by his or her political ties to the governor. 
Accordingly, an elected attorney general is thought to bring an objective legal perspective to the 
office. There are at least two sources of "political" pressures to which the appointed attorney 
general is susceptible. These are the pressures (tacit if not expressed) to treat favorably campaign 
contributors, special interests aligned with the governor, and various electoral allies, and the less 
insidious but more pervasive pressures to provide contrived legal support for the governor’s

'Proceedings, p. 2198

3The most recent resolution proposing an elected attorney general was Senate Joint 
Resolution 12, 14th legislature (1985-86). At least one bill was introduced to hold a statewide 
advisory vote on the question of electing the attorney general (House Bill 456, 13 th legislature, 
1983-84). Resolutions have also been introduced from time to time to provide for the election of 
district attorneys.
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programs, policies, and legislation. It should be noted that sensitivity of legislators to these 
concerns was far more acute in earlier years when the legislature did not have its own counsel and 
relied exclusively on the attorney general for legal advice. In this situation, when questioning the 
legality of a bill proposed by the governor, or when seeking defense of a legislator's bill that the 
governor alleges is illegal, legislators would have preferred to hear from an elected attorney general 
rather than a lawyer from the governor's cabinet. With their own legal staff to turn to, legislators 
today are no longer dependent upon legal advice from a source that has conflicting interests.

Defenders of the constitutional status quo point out that an elected attorney general would not be 
free from political influences but merely substitute his or her own for those of the governor. An 
elected attorney general is a politician no less than the governor, and must raise campaign funds 
for a statewide contest and cultivate electoral favor wherever it can be found. Furthermore, 
experience shows in states with an elected attorney general that the office is often a stepping stone 
for the governor’s office. Thus, the elected attorney general is very likely to be an ambitious 
politician, and it is not unusual for an attorney general to run against the governor in whose 
administration he serves. Under these circumstances there is no reason to expect more objective 
and independent legal judgment from an elected attorney general than from an appointed one.

Defenders of the status quo also see wisdom in the original constitutional design of the executive 
branch, which does in fact result in efficient administration and political accountability. Under the 
current system, when things go awry the governor cannot dodge responsibility by blaming others. 
Finally, advocates of an appointed attorney general argue that the state is more likely to be served 
by a person of legal competence and talent if that person is appointed rather than elected.

An Elected Attorney General and the Babbitt Lawsuit

We presume that the current interest in the role of the attorney general in Alaska has been 
generated by the decision of Governor Knowles to withdraw the state's appeal in the lawsuit 
Alaska v. Babbitt. Questions arose about the duties and responsibilities of the attorney general in 
this case because the same person, Bruce Botelho, both filed the suit as attorney general for 
Governor Hickel *nd withdrew it as attorney general for Governor Knowles. It has been suggested 
by people who ’’■eed with the decision to drop the appeal that an elected attorney general 
would have bet. spelled to defend the state's vital interest and continue the appeal, 
notwithstanding the governor's desires. This proposition deserves some discussion, even though 
a definitive response is not possible. It is conceivable that an elected attorney general would have 
acted differently from Attorney General Botelho in the Babbitt suit, but there are strong reasons 
to think he might not have. The outcome in any particular hypothetical case would, of course, 
depend on many factors, including the political values of the elected attorney general as well as the 
precise terms o f the constitutional and statutory provisions that established the elected office of 
attorney general in Alaska. Generally speaking, however, it is understood that elected attorneys



general defend the positions of executive officers and agencies if those positions are reasonable and 
formulated by a defensible process. In matters of public policy, where the best interests of the state 
are at issue rather than the legality of a position, the attorney general is usually expected to defer 
to the governor:

There is no reason to assume that the attorney general can ascertain the public 
interest better than the governor, who is elected in the same statewide election 
but indisputably attracts more interest and attention than the attorney general.4

The California Supreme Court, in The People ex rel. George Devkmejicm v. Brown, 624 P 2nd. 
1206 (1981), held that, under state constitutional provisions similar to those in Alaska regarding 
the governor's supervisory powers over the executive branch:

. . .  if a conflict between the Governor and the Attorney General develops over 
the faithful execution of the laws of this state, the Governor retains the 
"supreme executive power" to determine the public interest; the Attorney 
General may act only "subject to the powers" of the Governor.

The court's decision in this case is attached. The majority decision and the dissent, although 
presented in the context of California constitutional law, are suggestive of the broader issue of the 
extent of the common law powers of attorneys general to safeguard the public interest.

One must bear in mind that governors and elected attorneys general have a mutual interest in 
avoiding public spats. Therefore, as a practical matter, potential for conflict over the Babbitt 
appeal would doubtless have been perceived by the governor and the elected attorney general and 
a contest between them avoided by negotiation (tacit or overt). Thus, the outcome in the Babbitt 
controversy under our hypothetical situation could have gone either way-appeal or not appeal-on 
the basis o f political judgments by the two key players.

Questions concerning the powers and duties of elected attorneys general, and the advantages and 
disadvantages of an elected position versus an appointed position, are very complex, and they are 
treated only in cursory fashion in this memorandum. If you would like additional information, or 
additional reading material on the subject, please let us know.

Attachments
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4Scott M. Matheson, Jr., "Constitutional Status and Role of the State Attorney General," 
University o f Florida Journal o f Law and Public Policy, Fall, 1993, p. 15.
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172 Cal.Rptr. 478 

The P E O P L E  ex rel. George 

D E U K M EJIAN, as Attorney 

General, etc.. Petitioner,

v.

Edmund G. D R O W N ,  Jr., as Governor, 

etc., et al., Respondents;

California State Employees’ Association 
et al.. Interveners.

S.F. 24252.

Supreme Court of California.
In Bank.

March 12. 1981.

Rehearing Denied April 22, 1981.

Attorney General sought peremptory 

writ of mandate to compel State Personnel 
Board, Public Employment Relations Board, 

Governor, and Controller to perform their 
statutory and constitutional duties with re­
gard to recently enacted State Employer- 

Employee Relations Act. The Supreme 

Court, Mosk, J., held that Attorney General 
could not seek judicial determination of le­
gality of State Employer-Employee Rela­

tions Act which was purportedly in deroga­
tion of California Constitution where Attor­
ney General had represented state clients, 
given them legal advice with regard to 
pending litigation, and then withdrawn and 

sued same clients on next day on cause of 
action arising out of identical controversy.

Petition dismissed.

Richardson, J., dissented and filed an 
opinion.

See also Cal., 172 Cal.Rptr. 487, 624 

P.2d 1215.

1. Attorney General <*=»6
Attorney General could not seek judi­

cial determination of legality of State Em- 
pIoyer-Employee Relations Act which was 
purportedly in derogation of California 
Constitution where Attorney General had 
represented state clients, given them legal 
advice 'vith regard to pending litigation, 
and then withdrawn and sued same clients 
on next day on cause of action arising out

of identical controversy. West’s Ann.Gov. 
Code, § 3512 et seq.

2. Attorney General «=>6

Attorney General cannot be compelled 
to represent state officers or agencies if 
Attorney General believes them to be act­
ing contrary to law, and may withdraw 

from statutorily imposed duty to act as 

their counsel, but mnv not take position 
adverse to those same clients. West’s Ann. 
Gov.Code, §§ 11040, 12512.

3. Attorney General *=6

Where a conflict between Governor and 
Attorney General develops over faithful ex­
ecution of Iaw3 of the state, Governor re­

tains supreme executive power to deter­
mine public interest: Attorney General 
may act only subject to powers of the Gov­

ernor. West's Ann.Const. Art. 5, §§ 1, 13.

4. Attorney General «=6

Governor could raise issue of violation 
of rule of professional conduct by motion in 
case before court to enjoin adverse repre­

sentation of Attorney General; overruling 
People v. Johnson, 6 Cal. 499.

George Deukmejian, Atty. Gen., Willard 
A. Shank and N. Eugene Hill, Chief Asst. 
Attys. Gen., L. Stephen Porter and Richard
D. Martland, Asst. Attys. Gen., Talmadge 

R. Jones, George J. Roth, Robert Burton, 
Paul H. Dobson and M. Anthony Soares, 
Deputy Attys. Gen., for petitioner.

John C. Wakefield, Los Angeles, Larry C. 
Larsen, Gilles Attia, A. J. Weiglein, Sacra­
mento, A. Roger Jeanson, Haas &  Najarian, 
San Francisco, Thomas A. Farr and Rex H. 
Reed, Springfield, Va., as amici curiae on 
behalf of petitioner.

Tuttle &  Taylor, Raymond C. Fisher, Bar­
bara L. Stocker, Jeffery M. Hamerling, Los 
Angeles, J. Anthony Kline, San Francisco, 
Byrorr S. Georgiou, San Diego, Barbara T. 
Stuart, Sacramento, Jerome 3. Falk, Jr., 
Steven L  Mayer, Howard, Prim, Rice, 
Nemerovski, Canady &  Poliak, San Francis­
co. Barry Winograd, Salinas, Kristin Jen­
sen. Robert Miller, William P. Smith, Terry
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Filliman, Sacramento, Gerald Becker, Mar­
tinez, and Ronald Blubaugh, Sacramento, 
for respondents.

Loren E. McMaster, Bernard L. Allama- 
no, Gary P. Reynolds, Sacramento, Richard 
Lobel, Van Bourg, Allen, Weinberg & Rog­
er, Stewart Weinberg and Robert J. Bezem- 
ek, San Francisco, for intervenors.

Reich, Adel], Crost & Perry, Hirsch Adell, 
Charles P. Scully, Donald C. Carroll, 
Charles P. Skully, II, Donald H. Wollett, 
Ronald Yank, Franklin Silver, Carroll, Bur­
dick &  McDonough, Bodkin, McCarthy, Sar­
gent & Smith, Timothy J. Sargent, Kevin 
W. Horan, Los Angeles, Gillin, Jacobson & 
Wilson, Ralph L  Jacobson and Cynthia T. 
Podren, Berkeley, as amicus curae on be­

half of intervenors.

MOSK, Justice.

Before reaching the merits of this litiga­
tion in either this case or the companion 
case of Pacific Legal Foundation v. Brown, 
29 Cal.3d 168, 172 Cal.Rptr. 487, 624 P.2d 

1215, we address a motion of the Governor 

to dismiss the petition of the Attorney Gen­

eral herein.

Tho chronology of events is significant. 
The 1977 Legislature adopted a State Em- 
ployer-Empioyee Relations Act (SEERA). 
(Gov. Code, §§ 3512- 3524.) While the Gov­

ernor had the measure under consideration 
the then-Attomey General wrote to him 
under date of September 20, 1977, urging 
him to sign what he described as "a stan­
dard, well-accepted, existing method of re­
solving labor/management disputes ... a 
good step foir»ard.” Ten days later the 
Governor signed the measure into law, and 
it became effective on July 1, 1978.

On January 23, 1979, the Pacific Legal 
Foundation and the Public Employees Ser­
vice Association filed in the Court of A p­
peal an original petition for a writ of man­
date to compel the Governor, the Controller, 
the Public Employment Relations Board, 
and the State Personnel Board to perform 
their constitutional and statutory duties 
without regard to provisions of SEERA, 
contending the legislation was unconstitu­
tional.

On January 30, 1979, the present Attor­

ney General, acting through two deputies, 
met with members of the State Personnel 
Board, which had been served with sum­

mons in the Pacific Legal Foundation suit 
At the conference the Attorney General, as 

counsel to the board, outlined the legal pos­

ture of the board and described four legal 
options available to it. This was a classic 
attorney-client scenario.

At al! times up to that point, the Attor­
ney General was by law the designated 

attorney for the Governor and the State 

Personnel Board, as well as for the other 

state officers and agencies involved herein. 
Government Code section 12511 provides 
that the “Attorney General has charge, a3 
attorney, of all legal mattere in which the
State is interested ___ ’’ Section 12512

provides that the "Attorney General shall 
... prosecute or defend all causes to which 

the State, or any State officer is a party in 
his official capacity, ..." (See also Gov. 
Code, § 18656.)

On February 7,1979, however, the Attor­
ney General initiated the present proceed­

ing by filing an independent petition for 
writ of mandate in the Court of Appeal 
against the Governor and other state agen­
cies, asking for relief comparable to that 
sought by Pacific Legal Foundation.

[1] There is no question that at such 
time as he believed a potential conflict ex­
isted, the Attorney General could, as he did, 
properly withdraw as counsel for his state 

clients and authorize them to employ special 
counsel. (Gov. Code, § 11040; D'Amico v. 
Board o f Medical Examiners (1974) 11 

Cal.3d 1, 15, 112 Cal.Rptr. 786.) The issue 
then becomes whether the Attorney Gener­
al may represent clients one day, give them 
legal advice with regard to pending litiga­
tion, withdraw, and then sue the same 
clients the next day on a purported cause of 
action arising out of the identical controver­
sy. W e  can find no constitutional, statuto­
ry, or ethical authority for such conduct by 
the Attorney GeneraL

The rules of professional conduct to guide 
attorneys in their relationship with clients
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and former clients are well established and 
generally understood by all attorneys in this 
state. Rule 5-102 of the State Bar Rules of 
Profenional Conduct (3B West's Ann. Bus. 
&  Prof. Code (1974 ed., 1980 cum. supp.) 
foil. § 6076, at p. 92) requires that before an 
attorney may represent interests adverse to 
a client, he must obtain his client's consent 
in writing. For violation of this principle 
with regard to a former client, an attorney 
has been disciplined by the State Bar. 
(Galbraith v. State Bar (1933) 218 Cal. 329, 
23 P.2d 291.) This court declared in Gal­
braith that “the subsequent representation 
of another against a former client is forbid­
den not merely when the attorney will be 
called upon to use confidential information 
obtained in the course of the former em­
ployment, but in every case when, by reason 
of such subsequent employment, he may be 
called upon to use such confidential infor- 
mation.'’ (Italics in original; id. at pp. 332- 
333, 23 P.2d 291.)

W e  took similar disciplinary action in 
Hawkins v. State Bar (1979) 23 Cal.3d 622, 
629, 153 Cal.Rptr. 234, 591 P.2d 524, despite 
the attorney’s claim that his conflicting re­
lationship with another person arose subse­
quently to the initial legal consultation with 
his client. The relationships, we found, 
“arose contemporaneously”; this is compa­
rable in time span to the chronology here 
between the Attorney General's legal con­
sultation with the Personnel Board and his 
filing of a lawsuit against the same board.

Conduct of attorneys has also been dis­
cussed in contexts other than State Bar 
discipline. In Wutchumna Water Co. v. 
Bailey (1932) 216 Cal. 564, 573-574, 15 P.2d 
505, this court declared that "an attorney is 
forbidden to do either of two things after 
severing his relationship with a former 
client He may not do anything which will 
injuriously affect his former client in any 
manner in which he formerly represented 
him nor may he at any time use against his 
former client knowledge or information ac­
quired by virtue of the previous relation­
ship." (Italics added.) While the record 
here does not reveal whether the Attorney 
General acquired any knowledge or infor­
mation from his clients, the prohibition is in

the disjunctive: he may not use informa­

tion or “do anything which will injuriously 

affect his former client." Unquestionably 

the Attorney General is now acting ad­

versely to the position of his statutory 

clients, one of which consulted him regard­
ing this specific matter.

In Grove v. Grove Valve & Regulator Co. 
(1963) 213 Cal.App.2d 646, 653, 29 Cal.Rptr. 

150, the court enjoined an attorney from 

appearing against his former clients be­

cause "there can be no reasonable doubt 
that Flehr's present employment as attor­

ney for appellant in this action is adverse to 

the interests of his former clients, since 

appellant is suing them over matters which 

are related to and which Flehr became con­
versant with during the period in which he 
represented respondents as their attorney." 

Here, too, the Attorney General is suing 

former clients over matters that arose dur­
ing the period when by law he was counsel 
for those same clients.

To the same effect is Earl Scheib, Inc. v. 
Superior Court (1967) 253 Cal.App.2d 703, 
706, 61 Cal.Rptr. 386, in which the court 

declared "The rules which underlie our deci­
sion have long been written in the books so 

that he who runs might read. 'It is the 
duty of an attorney: ... (e) To maintain 

inviolate the confidence, and at every peril 

to himself to pre^n/e the secrets, of his 
client.’ (Bus. &  r .. Code, § 6068.) 'A 

member of the State Bar shall not accept 
employment adverse to a client or former 
client, without the consent of the client or 

former client, relating to a matter in refer­
ence to which he has obtained confidential 

information by reason of or in the course of 
his employment by such client or former 
client’" (See also Anderson v. Eaton 
(1930) 211 Cal. 113, 116, 293 P. 788.)

In State o f Ark. v. Dean Foods Products 
Co., Inc. (8th Cir. 1979) 605 F.2d 380, 384, it 
was held that the "attomey-client relation­
ship raises an irrefutable presumption that 
confidences were disclosed.” Disqualifica­

tion of the Attorney General was upheld 
because of his prior representation of a 
litigant; whether he "did in fact receive
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confidential information is irrelevant, the 

policy considerations of the Code precluding 
that inquiry." [Id., p. 386.) The same doc­
trine was enunciated in General Motors 
Corporation v. City o f New York (2d Cir. 
1974) 501 F.2d 639, 648, and Emle Indus- 
tries, Inc. v. Patentex, Inc. (2d Cir. 1973) 
478 F.2d 562, 571. Also see Kramer, Ap­
pears nee o f Impropriety (1980) 65 Minn.L. 
Rev. 243, 255.

[2] But, contends the Attorney General, 

he is not bound by the rules that control the 
conduct of other attorneys in the state be­

cause he is a protector of the public inter­
est. W e  have acknowledged "the Attorney 
General’s dual role as representative of a 

state agency and guardian of the public 
interest." (D ’Amico v. Board o f Medical 
Examiners, supra, 11 Cal.3d at p. 15, 112 
Cal.Rptr. 786.) The Legislature has im­

pliedly recognized that a conflict might 
arise because of that duality by giving the 

Attorney General the right to withdraw 

from representation of his statutory clients 
and to permit them to engage private coun­
sel. (Gov. Code, § 11040.) W e  find nothing 

in that circumstance, however, to justify 

relaxation of the prevailing rules governing 
an attorney’s right to assume a position 
advene to his clients or former clients, par­
ticularly in litigation that arose during the 

period of the attomey-client relationship. 
In short, the Attorney General cannot be 

compelled to represent state officen or 
agencies if he believes them to be acting 
contrary to law, and he may withdraw from 

his statutorily imposed duty to act as their 
counsel, but he may not take a position 

adverse to those same clients.1

The Attorney General insists nevertheless 
that he haa a common law right, undefined 
and unrestrained, to sue in his role as "the 
People’s legal counsel” the Governor and 
other public officials and agencies, This 

claim presupposes that the Attorney Gener­
al may determine, contrary to the views of 
the Governor, wherein lies the public inter-

I. Ward v. Superior Coun ( 1977) 70 Cal.App.3d
23. 138 CaLRptr. 532. is no( (o the contrary.
There the lawsuit was brought by the assessor
but not as a public official: he sued the county

esL While there is no question that we 
may consider common law practices, we 
may do so only if they are not superseded 
by or in conflict with constitutional or stat­
utory provisions. (People v. Nev. Penn 
Mines. Inc. (1963) 212 Cal.App.2d 667, 28 
Cal.Rptr. 337.) In this instance the Consti­
tution—the highest indicator of the public 
interest—is both apposite and unambigu­
ous.

[3] Article V, section 1, of the California 

Constitution provides that "The supreme 
executive power of this State is vested in 
the Governor. The Governor shall see that 
the law is faithfully executed." Article V, 
section 13. defines the powers of the Attor­
ney General inter alia in this manner: 

“Subject to the powers and duties of the 
Governor, the Attorney General shall be the 

chief law officer of the State." The consti­
tutional pattern is crystal clear: if a con­
flict between the Governor and the Attor­

ney General develops over the faithful exe­

cution of the laws of this state, the Gover­
nor retains the “supreme executive power” 

to determine the public interest; the Attor­
ney General may act only "subject to the 
powers" of the Governor.

Consistent with the Constitution. Govern­
ment Code section 12010 provides: “The 
Governor shall supervise the official con­
duct of all executive and ministerial offi­
cers." [Spear v. Reeves (1906) 148 Cal. 501, 
504,83 P. 432.) The Attorney General is an 
executive officer who “shall report to the 

Governor the condition of the affairs of his 
office" (Gov. Code, § 12522).

W e  recognize there are cases in other 
jurisdiction! that permit their attorneys 
general to sue any state officer or agency, 
presumably without restriction. Such opin­
ions arise, however, under the peculiarities 
of the prevailing law in those several states, 
and are not persuasive here. (See, o. g., 
Conn. Com'n. v. Conn. Freedom o f  Informa­
tion (1978) 174 Conn. 308, 387 AJZA 533); 
Feeney v. Commonwealth (1277) 373 Mass.

supervisors “Individually and as a taxpayer."
(Id. at p. 27. 138 Cal.Rptr. 332j Therefore the
court held the county counsel could represent
the supervisors in defending the lawsuit.
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259, 266 N.E.2d 1262; E.P.A. v. Pollution 
Control Bd. (1977) 69 I!l.2d 394, 14 Ill.Dec. 
245, 372 N.E.2d 50: Commonwealth ex rel. 
Hancock v. Paxton (Ky.1974) 516 S.W.2d 
865.)

On the other hand, several jurisdictions 
have prevented the attorney general from 
acting without constitutional or statutory 
authority. A  federal court found it incon­
gruous for an attorney general, purporting 
to act for the people, to mount "an attack 
by the State upon the validity of an enact­
ment of its own legislature." (Baxley v. 
Rutland (D.AIa.1976) 409 F.Supp. 1249, 
1257; see also Hill v. Texas Water Quality 
Bd. (Tex.Civ.App.1978) 568 S.W.2d 738; 
Motor Club o f  Iowa v. Dept, o f Transp. 
(Iowa 1977) 251 N.W.2d 510, 515; People ex 
rel. Witcher v. District Court, etc. (1976) 190 
Colo. 483, 549 P.2d 778; Garcia v. Laughlin 
(1955) 155 Tex. 261, 285 S.W.2d 191, 194; 
State v. Hagan (1919) 44 N.D. 306, 175 N.W. 
372, 374; Sta te  v. Huston (1908) 21 Okl. 782. 
97 P. 982, 989.)

Arizona, the constitution of which, like 

ours, declares that its governor "shall take 

care that the laws be faithfully executed" 
(Ariz.Const., art. V, § 4), reached the same 

conclusion as we do herein, in Arizona 
State Land Department v. McFate (1960) 87 
Ariz. 139, 348 P.2d 912, 918, the supreme 
court of that state declared in an unani­
mous opinion, “Significantly, these powers 
are not vested in the Attorney General. 
Thus, the Governor alone, and not the At­
torney General, is responsible for the super­

vision of the executive department and is 
obligated and empowered to protect the 
interests of the people and the State by 
taking care that the laws are faithfully 

executed.”

The Arizona court further observed, with 

regard to a suit by the attorney general 
against a state agency: "Two propositions, 
flow generally from this conception, embod­
ied in our statutes, of the basic role of the 
Attorney General as Mega! advisor of the 
departments of the state’ who shall ‘render 
such legal services as the departments re­
quire’ [citation]: the assertion by the Attor­
ney General in a judicial proceeding of a

position in conflict with a State department 

is inconsistent with his duty as its legal 

advisor; and the initiation of litigation by 
the Attorney General in furtherance of in­
terests of the public generally, as distin­
guished from policies or practices of a par­

ticular department, is not a concomitant 
function of this role." (Id. 348 P.2d at p. 
915)

W e  are not unmindful that the Attorney 
General may have injected himself into the 
litigation initiated by Pacific Legal Founda­
tion with the public interest in mind as he 

perceives it. We discussed a comparable 
circumstance in Anderson v. Eaton, supra, 
211 Cal. at page 116, 293 P. 788: "Nor does 
it matter that the intention and motives of 

the attorney are honest. The rule is de­
signed not alone to prevent the dishonest 

practitioner from fraudulent conduct, but 
as well to preclude the honest practitioner 
from putting himself in a position where he 

may be required to choose between conflict­
ing duties, or be led to an attempt to recon­
cile conflicting interests, rather than to en­

force to their full extent the rights of the 
interest which he should alone represent."

[4] Finally, we conclude that Governor 
has chosen a proper remedy. It has been 
held that one way "in which the issue of a 
violation of the rule (of professional con­
duct] may be raised is by a motion by the 

former client in the case before the court to 
enjoin the adverse representation.' (Big 
Bear Mun. Water Dist v. Superior Court 
(1969) 269 Cal.App.2d 919, 927, 75 Cal.Rptr. 
580, and cases cited.) To the extent People 
v. Johnson (1856) 6 Cal. 499, permitted the 
Attorney General to sue the Governor, it is 
disapproved.

For the reasons stated, we enjoin the 
Attorney General from proceeding in this 
matter and order that the alternative writ 
be discharged and the peti.tion be dismissed.

BIRD, C. J„ and TOBRINER and N E W ­
MAN, JJ., concur.

RICHARDSON, Justice, dissenting.

I respectfully dissent, and regret today's 
majority opinion. It may weil serve to de­
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prive the office of the Attorney General of 
its traditional authority to initiate judicial 
proceedings which challenge the constitu­
tional basis for procedures which are under­
taken or threatened to be undertaken by 
public officials, including tlo Governor, 
when the Attorney General reasonably and 
in good faith be'ieves such procedures to be 
defective. The Attorney General’s tradi­
tional watch-dog function and his power to 
challenge questionable official conduct are 
important and necessary tools to assure the 
continued integrity of our system of 
government. Their loss would deprive the 
people of a first line of protection against 
improper executive conduct in appropriate 
cases. I trust that courts, including ours, 
will in the future narrowly limit the appli­

cability of today’s decision.

In the consolidated proceedings presently 
before us, petitioners have challenged the 
constitutional basis for the State Employer- 
Employee Relations Act (SEERA). (Gov. 
Code, § 3513.) In the instant cause—one of 
the consolidated proceedings—the Attorney 
General appears as petitioner on behalf of 
the People of the State of California. The 

majority do not reach in their opinion the 
substantive merits of the Attorney Gener­
al’s petition, but examine only a motion by 
respondent Governor to dismiss the petition 
on the ;jround that Attorney General is 
disqualified from filing it Only th • •' 
limited issue is addressed in this dL 
opinion. After the relief sought by peti­
tioners in the consolidated cases was or­
dered by the Court of Appeal, the Governor 
petitioned this court for hearing and simul­
taneously moved "to have the Court ... 
dismiss the Attorney General’s petition and 
to disqualify the Attorney General from 
any further participation in those proceed­
ings.” This issue was argued before the 
court in conjunction with argument on the 
substantive merits.

S E E R A  purports to provide for collective 
bargaining for state civil service employees 
as to wages, hours and other terms and 
conditions of 3tate employment. However, 
it is also provided in California Constitu­
tion. article VII (formerly art. XXIV) that 
the State Personnel Board (SPB) shall ad­

minister a civil service system of -.ppoint- 

ments and promotions, the fixing of proba­

tionary periods and classifications, the 
adoption of rules authorized by statute, and 

the review of disciplinary actions affecting 
employees of the state. The substantive 
question thus at issue but not here exam­

ined is whether the constitutional role of 
the SPB preempts the setting of salaries of 
civil service employees and, if so, whether 

S E E R A  infringes on such constitutionally 
vested authority. It is the Attorney Gener­

al’s position that the jurisdiction of the SPB 
to prescribe classifications for civil service 

positions is so integrally bound up with the 
setting of salaries that the legislative at­

tempt through S E E R A  to subject the sala­
ry-setting function to the bargaining proc­
ess conflicts with article VII.

W e  have said recently that, "The Attor­
ney General ... is the chief law officer of 
the State (Cal.Const., art. V, § 13). As such 

he possesses not only extensive statutory 

powers but also broad powers derived from 

the common law relative to the protection 

of the public interest. [Citations omitted.] 
*[H]e represents the interest of the people 
in a matter of public concern.’ [Citation 
omitted.] Thus, ‘in the absence of any leg­

islative restriction, [he] has the power to 
file any civil action or proceeding directly 

involving the rights and interests of the 
state, or which he deems necessary for the 
enforcement of the laws of the state, the 

preservation of order, and the protection of 
public rights and interest.’ [Citation omit­
ted.] Conversely, he has the duty to defend 
all cases in which the state or one of its 
officers is a party. (Gov.Code, § 12512.) In 
the course of discharging this duty he is 
often called upon to make legal determina­
tions both in his capacity as a representa­
tive of the public interest and as statutory 
counsel for the state or one of its ageneies 
or officers." (D 'Am icov. Board o f  Medical 
Examiners (1974) 11 Cal.3d 1, 14-15, 112 
Cal.Rptr. 786.)

In view of our foregoing description of 
the Attorney General’s unique representa­
tive capacities which clearly distinguishes 
him from attorneys generally, no claim is
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now made by anyone that the Attorney 
General cannot seek a judicial declaration 
of the invalidity of S E E R A  on constitution­
al or other grounds. In fact, the Attorney 
General not only has the right but an obli­
gation to present what he deems to be in 
the public interest in the face of potential 
conflicts with state agencies which he nomi­
nally represents. “In the exceptional case 
the Attorney General, recognizing that his 
paramount duty to represent the public in­
terest cannot be discharged without conflict 
may consent to the employment o f special 
counsel by a state agency or officer. (See 
Gov.Code, § 11040.)” (D'Amico, supra, at p. 
15, 112 Cal.Rptr. 786, italics added.) Nor 
can there be any question but that the 
Governor is the chief executive officer of 

the state and that in the performance of the 
Governor's executive function the Attorney 
General is his subordinate.

However, a state Attorney General is 
more than a mere appendage to a Gover­
nor's office. As our description in D'Amico 
makes abundantly clear, the Attorney Gen- 
ernl is an independent constitutional officer 

vested with very broaa powers derived from 
both common law and statutory origins. 
He is far more than a tail on the Governor's 
kite. It would be a serious breach on the 
part of an Attorney General if he or she 
failed to challenge a legislative enactment 

which he or she believed with good cause to 
lack constitutional basis, evet. though the 
enactment was then actively supported by a 
Governor. Such a challenge is not an act of 
insubordination proscribed by the language 
of article V, section 13 of the Constitution 
providing that as "chief law officer of the 
state” the Attorney General is "[sjubject to 
the powers and duties of the Governor." 
All powers and duties, including those of 
the executive, are limited by the lawful 
exercise thereof, and the Attorney General 
cannot be constrained in seeking a judicial 
pronouncement of the lawfulness of legisla­
tion which the Governor would implement. 
If the Governor could impose such limita­
tions on the Attorney General—as in this 
case by precluding a constitutional chal­
lenge to S E E R A—then the Attorney Gen­
eral would not be able to test or challenge

any enactment without executive approval, 
and the system of checks and balances envi­
sioned by the Constitution would fail. Such 
a conceptual paralysis is unthinkable, of 
course, and the majority, fortunately, do 
not urge this position.

Notwithstanding the foregoing, the ma­
jority concludes that in the particular cir­

cumstances of this case the Attorney Gener­
al has conducted his office in a manner 
which disqualifies him, thus leaving the 
public interest without any representation 
in these proceedings. The disqualifying 
conduct is said to deny respondents a fair 
opportunity to litigate issues on the merits 
because of advantages gained by the Attor­

ney General through his relationships to 
some or all of respondents. The challenged 
conduct consists of (1) a letter sent by the 
Attorney General on September 20, 1977, to 
the Governor urging him to sign the legisla­
tion (Sen. Bill No. 839) enacting SEERA 
into law, (2) a conference between deputy 

attorneys general and representatives of 
the SPB on January 30, 1979, at which the 
deputies urged the invalidity of SEERA 

and sought SPB support in seeking a judi­

cial declaration thereof, and (3) utilization 
of those same deputies who had previously 
represented SPB to prosecute the instant 
proceedings.

The letter is of little significance. Al­
though former Attorney General Younger 
urged the Governor to sign Senate Bill No. 

839, it is clear that because the Governor 
had been active in procuring the legislation 
he would sign it independently of the Attor­
ney General's recommendation. The con­
tent of the letter deals with continuing 

efforts by public employees to gain some 
participation in the determination of their 
working conditions and compensation, not­
ing that “some public employees tend to 
believe their only effective tool to get prop­
er attention is to strike.” While the letter 
does not address constitutional or other le­
gal issues, it concludes that the “bill 1 ’’I 
assist greatly in resolving [existing] griev­

ances."

The letter may well be viewed as an 
effort finally to confront issues which must
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be resolved in the event that collective bar­
gaining by state employees is implemented. 
These proceedings are a step in such resolu­
tion. The Attompy General’s letter seek3 
to move these long-standing issues toward a 
final resolution without addressing the is­
sue of constitutional infirmities, if any, in 
the legislation.

The Attorney General-SPB conference of 
January 30, 1979, was called by the Attor­
ney General’s office following commence­
ment by Pacific Legal Foundation (PLF) of 
the proceedings now consolidated with the 
instant cause. Present at the meeting were 
members of SPB and its executive officers. 
The Attorney General was represented by 
Deputies Talmadge Jones and Stephen Por­
ter. Mr. Jones noted the PLF action in 
which SPB was named a respondent, and 
stated SPB had four options in response 
thereto: (1) to join PLF in urging the un­
constitutionality of SEERA. (2) to remain a 
respondent but to agree nonetheless that 
S E E R A  is unconstitutional, (3) to remain a 
respondent but to take a “noncommittal” 

position as to the constitutionality of SE­
ERA, or (4) to defend the constitutionality 
of SEERA. The deputies recommended the 
first option. They asserted this was the 
unanimous view of those in the Attorney 
General’s office who had considered the 
matter, and that SPB's concurrence would 
add weight to that view in court proceed­
ings because of SPB’s administrative exper­
tise in concerned areas.

SPB deliberated the matter in executive 
session. It unanimously concluded to re­
main a respondent and to continue to assert 
the constitutionality of SEERA. When so 
advised, the deputies suggested the Attor­
ney General might initiate an independent 
action challenging the constitutionality of 
SEERA. While representatives of the At­
torney General's office did not meet with 
other respondents, within a few days of the 
meeting with SPB the Attorney General 
informed by letters to the Governor, the 
Controller and ths SPB that in the Attor­
ney General’s view S E E R A  was unconstitu­
tional and that he would commence an inde­
pendent action for a judicial declaration. 
The Attorney General consented in the let­

ters to the use of other counsel by the 

addressees. (Gov.Code, § 11040.)

There was no impropriety in the conduct 

of representatives of the Attorney General 

in meeting with SPB. The representatives 

did no more than inform SPB of the Attor­

ney General's opinion concerning the consti­

tutional invalidity of SEERA, seek the sup­

port of SPB and advise of the possibility of 

an independent action by the Attorney Gen­

eral. Indeed, the Attorney General acted 

well within his duties and responsibilities in 
asserting an opinion that S E E R A  was un­

constitutional. His nonjudicial opinions are 

“accorded great respect by the courts." 

(Wen/re v. Hitchcock (1972) 6 Cal.3d 746, 
752, 493 P.2d 1154.) The most relevant 
court decision then appeared to support his 

conclusion. (See Fair Political Practices 
Com. v. State Personnel Bd. (1978) 77 Cal. 
App.3d 52, 56, 143 Cal.Rptr. 393.) The mer­

its of the constitutional issue were neither 
stated nor discussed. The Attorney Gener­

al sought no information from, and none 

was given by, SPB other than its status as a 

party in the action or actions. The Attor­

ney General forthrightly stated his position 

and reasons for approaching SPB. He 

gained no advantage and SPB suffered no 

disadvantage or prejudice. This has beer, 

conceded by all parties to the action.

The final claim of misconduct is likewise 
wholly without significance. The fact that 

deputies who had earlier represented SPB 

are active in prosecuting the Attorney Gen­

eral's action against SPB and others raises 
no issue of a breach of confidence. The 

Attorney General’s position on the merits in 
these proceedings was made clear at the 
outset and we are referred to neither spe­

cific advantage gained nor confidence 
breached. Again, this has been conceded by 

the parties.

In asserting disqualification the Governor 

relies on rules 4-101 and 5-102(B), Rules of 
Professional Conduct. Rule 4-101 provides: 
"A member of the State Bar shall not ac­

cept employment adverse to a client or for­
mer client, without the informed and writ­
ten consent of the client or former client,
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relating to a matter in reference to which 
he has obtained confidential information by 
reason of or in the course of his employ­
ment by such client or former client." Cer­
tainly no one can claim in good faith that 
the Attorney General obtained confidential 
information by directing his September 20, 
1977, letter to the Governor. In requesting 
and attending the January 30, 1979, confer­
ence with SPB, and in utilizing the deputies 
who had participated in that conference to 
conduct these proceedings, the Attorney 
General neither sought to gain nor gained, 
directly or indirectly, any confidential infor­

mation.

The reason for the foregoing meeting be­
comes clear from a communication to the 
Court of Appeal by the Attorney General 
four days before the meeting with SPB. In 
seeking an extension of time to respond to 
the PLF petition, the Ai omey General 
stated that the petition raised potential con­
flicts of interest among the various respon­
dents, and that neither these conflicts nor 
representations by the Attorney General of 
the various respondents, had been resolved. 
The SPB meeting was essential to the At­
torney General's determination of which, if 
any, agencies and offices he could rep­
resent. The office of the Attorney General 
approached SPB first as most likely to 
agree with PLF because SPB had only one 
year earlier forcefully argued its exclusive 
constitutional right to deal with the fixing 
of salaries for state employees. (See Fair 
Political Practices Com. v. State Personnel 
Bd., supra, 77 Cal.App.3d at p. 56, 143 Cal. 
Rptr. 393.) The Attorney General thus had 
sound reason to believe SPB would join him 
in rejecting SEERA.

I find it significant that SPB itself raises 
no claim that—because of the conference or 
the prior representation by certain depu­
ties—a confidence has been breached or 
that there is any impropriety in the Attor­
ney General'3 conduct and participation in 
these proceedings. The Governor's reliance 
on cases dealing with disqualification of 
private attorneys pursuant to rule 4-101, is 
misplaced. When a public attorney is re­
quired by law to fulfill his legal duty of 
representing public officials or agencies in

exercising exclusive control of civil litiga­

tion, ti,e usual attorney-client relationship 
does not prevail within the reasonable 
meaning of rule 4-101. (Ward v. Superior 
Court (1977) 70 Cal.App.3d 23, 34. 138 Cal. 
Rptr. 532.) In similar fashion it has been 
held that a county counsel was not disquali­

fied from representing in their official ca­
pacities county officials sued by the county 

assessor—whom the county counsel had 
previously represented—for defamation and 
violation of civil rights. (Ward v. Superior 
Court, supra, at p. 34, 138 Cal.Rptr. 532.)
As an alternative ground for the holding 

in Ward that “no attorney-client relation­
ship existed between the county counsel 
and [the county assessor] within the mean­

ing of rule 4-101," the court further ob­
served: "The purpose of rule 4-101 forbid­
ding an attorney from accepting employ­
ment adverse to a former client is to pro­

tect the former confidential relationship. 
Thus the rule does not apply where an 
attorney accepts employment adverse to a 

former client if the matter bears no rela­
tionship to confidential information ac­
quired by the attorney as a result of the 
former attorney-client relationship." (Id., 
at p. 34, 138 Cal.Rptr. 532.) Accordingly, 
the Governor's complete failure to establish 
that any confidences obtained by the Attor­
ney General in his former attorney-client 
relationships bear on the merits in these 
proceedings is thus fatal to the motion for 
disqualification pursuant to rule 4-101. In 
fact, the issues raised or the merits of these 
proceedings are pure issues of law, the only 
question being whether a legislative enact­
ment infringes on a constitutional proscrip­
tion. There is no “confidential informa­
tion" in the possession of respondents 
which—whether or not conveyed to the At­
torney General—might have any bearing on 
resolution of these constitutional issues.

For reasons similar to those which render 
inapplicable rule 4-101 in the circumstances 
of these proceedings, rule 5-!02(B) is also 
not controlling. This latter rule provides 
that a "member of the State Bar shall not 
represent conflicting interests, except with 
the written consent of all parties con­



PACIFIC L E G A L  F O U N D A T I O N  v. B R O W N  Cal. 1215CKtxt. Cal., 624 PZd 12IS
litiga- 

onship 
onable 
jperior 
53 Cal. 
s been 
squaii- 

:ial ca- 

county 

cl had 

:on and 

'uperior 
r. 532.)

holding 

elation- 

counsel 
j mean- 

her ob- 
forbid- 

employ- 
to pro- 

.ionship. 

nere an 
rse to a 

no rela- 

ion ac- 
t of the 

(Id., 
'fdingly, 
stabiish 

e Attor- 
ay-client 

:n these 

(tion for 
101. In 
of these 

the only 
e enact- 

proscrip- 
informa- 
jondents 

> the At- 
aring on 

.sues.

h render 
mstances 

i) is also 
provides 

shall not 
eept with 
ties con­

cerned." The Attorney General is not, of 
course, representing conflicting interests in 
these proceedings. While it is true that he 
has represented or nc » represents clients 
whose interests are in conflict with those of 
the Attorney General as representative of 

the public interest, such conflicts are inher­
ent in the applicable law pursuant to which 
the Attorney General must conduct himself. 
In his "dual role as representative of the 
state agency and guardian of the public 
interest" (D'Amico v. Board o f  Medical Ex­
aminers, supra, 11 Cal.3d 1, at p. 15, 112 
Cal.Rptr. 786), he may be called upon to 
make determinations and decisions which, 
while consistent with the interests of one 
"client," are in conflict with those of anoth­
er. In such a case he must serve “his 
paramount duty to represent the public in­
terest,” withdraw from his other represen­
tations and consent to their employment of 
special counsel. (Id.) The Attorney Gener­
al has conducted himself accordingly. In­

deed, it is difficult to chart a course of 
conduct more consistent with legal require­
ments than that engaged in by the Attor­
ney General whom the Governor seeks to 
disqualify.

The Governor’s assertion that rule 5- 
102(B) is applicable to the Attorney General 
in these circumstances, if correct, would 

result in the disqualification of the Attor­
ney General in every instance where he 
had—prior to taking action against a public 
official or agency guilty of some mal- or 
misfeasance—represented or counseled that 
o.ficial or agency on an independent mat­
ter. It is manifest that rule 5-102(B) is not 
intended to so handcuff the official who is 
constitutionally described as the “chief law 
enforcement officer of the state" and who 
frequently is the sole representative of the 
public interest. The Attorney General’s 
role, being grounded in the common law 
(>D'Amico v. Board o f Medical Examiners, 
supra, U  CalJ3d, at p. 14,112 Cal.Rptr. 786), 
is thus similar to that role fully recognized 
in sister states. Thus, the Supreme Court 
of Massachusetts has held that the Attor­
ney General, in exercising his “‘common 
law duty to represent the public interest’" 
in a manner contrary to dictates of a public

agency he normally represents, is not to be 

“constrained by the parameters of the tra­
ditional attorney-client. relationship." (Fee­
ney v. Com. (1977) 373 Mas3. 359, 366 
N.E.2d 1262, 1266; see also Conn. Com'n v. 
Conn. Freedom o f Information (1978), 174 
Conn. 308, 387 A.2d 533, 537 [“This special 
status of the attorney general—where the 
people of the state are his clients—cannot 

be disregarded in considering the applica­

tion of the provisions of the code of profes­
sional responsibility to the conduct of his 

office.’’]; E. P. A. v. Pollution Control Bd. 
(1977), 69 Ill.2d 394, 14 III.Dec. 245, 372 

N.E.2d 50; Commonwealth ex rel. Hancock 
v. Paxton (Ky.1974) 516 S.W.2d 865.)
The record establishes that the Attorney 

General has conducted himself with the pro­
fessionalism required of his office, particu­

larly in view of the usual difficulties at­
tending a transition which occurred in that 
elective office in January 1979. No cause 

appears for his disqualification, which 

would thereby deprive the people of any 
legal representation in these important pro­
ceedings.

The Governor’s motion should be denied.

Rehearing

dissenting.
denied: RICHARDSON, J.,

o s *[T.1UN8E< JTSUU
172 Cal.Rpir. 487 

PACIFIC LEGAL FOUNDATION et 
aL, Petitioners,

v.
Edmund G. BROWN, Jr., as Governor, 

etc^ et al., Respondents;

California State Employees’ Association 
et aL, Interveners.

S.F. 24168.

Supreme Court of California,
In Bank.

March 12, 1981.

Rehearing Denied April 22,1381.

Public interest law organization and 
employee organization sought peremptory



S p o n s o r  S ta te m e n t

HJR 19 - Election of the A ttorney  G eneral

H JR  19 p ro p o s e s  to  am en d  the A la s k a  C o n s t itu t io n  to e lec t the s ta te  a t to rn e y  g en e ra l.

T h e  n o t io n  o f  e le c tin g , ra th e r  th an  a p p o in t in g , the  state's c h ie f le g a l o f f ic e r  is 
n o t  n ew . P re s e n t ly , 4 4  o th e r  sta tes e lec t th e ir  a tto rn e y  g en e ra l. S e v e ra l 
r e s o lu t io n s  p ro p o s in g  to d o  s o  h a v e  been  in tro d u c e d  in  p re c eed in g  A la s k a  
le g is la tu re s . In  fac t, the sub jec t w as  c on s id e re d  b y  the A la sk a  C o n s t itu t io n a l 
C o n v e n t io n . F a irb a n k s  d e le g a te  F ra n k  B a r r  p ro p o s e d  a re s o lu t io n  to  the 
c o n v e n t io n  th a t w o u ld  h a v e  a llo w e d  A la s k a n s  to  e le c t th e ir a t to rn e y  g e n e ra l, 
b u t  w a s  v o te d  d ow n .

M y  a rg u e m en ts  fo r  d ire c t s e le c tio n  o f  the a t to rn e y  g en e ra l b y  the v o te rs  a re :
E le c t io n  p ro v id e s  fo r  g re a te r  a u to n o m y  fo r  the a tto rn e y  g en e ra l a n d  the 
d e p a r tm e n t  o f  law ; e le c tio n  p ro v id e s  fo r  fre e d om  fro m  p o lit ic a l 
m a n ip u la t io n ; a n d , e le c tio n  p ro v id e s  fo r  a s t ro n g e r  l in k  b e tw een  the  a t to rn e y  
g e n e ra l a n d  h is  o r  h e r re a l c lie n ts  -- the p e o p le  o f  A la sk a .

C u r r e n t  la w  d e fin e s  the a t to rn e y  g e n e ra l as "the le g a l a d v is o r  o f  the g o v e rn o r  
a n d  o th e r  s ta te  o ffic e rs "  (A S  4 4 .2 3 .0 2 0 ) . B y  d e fin it io n , the re la t io n sh ip  
b e tw e e n  the g o v e rn o r  and  h is  a tto rn e y  p re c lu d e s  a u to n om o u s , in d e p e n d e n t 
a c t io n . U n d e r  the c u rre n t a rra n g em en t , th e  a tto rn e y  g en e ra l, as a p o li t ic a l 
a p p o in te e  a n d  m em b e r o f  th e  g o v e rn o r 's  cab in e t, is o b lig a te d  to  take  in to  
a c c o u n t th e  sam e  p o lit ic a l c o n s id e ra t io n s  as o th e r  cab in e t o ffic e rs . W h i le  the 
a t to rn e y  g e n e ra l m a y  n o t n e c e s sa r i ly  in te rp re t  the law  to s a tis fy  the p o li t ic a l 
n e e d s  o f  th e  g o v e rn o r , it is d i f f ic u lt  to  im ag in e  tha t he w o u ld  n o t  take  
p o te n t ia l p o li t ic a l con sequ en ces  in to  c o n s id e ra t io n  d u r in g  h is  d e lib e ra t io n s .

In  s u m m a ry , the  q u e s tio n  is: s h o u ld  the a tto rn e y  g en e ra l o f  A la s k a  re p re s e n t 
the g o v e rn o r  o r  be the c h ie f le g a l o f f ic e r  re p re se n t in g  the p e o p le  o f  A la s k a ?  I f  
y o u  b e lie v e , lik e  I d o , tha t th e  a tto rn e y  g e n e ra l s h o u ld  re p re sen t the p e o p le , 
th en  I u rg e  y o u r  s u p p o r t  o f  H JR  19.
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TONY KNOWLES, GOVERNOR

PLEASE REPLY TO:

DEPARTMENT OF LAW
a  1031 WEST4THAVENUE. SUITE200 

ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)269-5100 
FAX: (907)276-3697

OFFICE OF THE ATTORNEY GENERAL
KEY BANK BUILDING 
100 CUSHMAN ST., SUITE400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)451-2811 
FAX: (907)451-2846

A p ril 17, 1 997
H o n o ra b le  Jo e  G re en  
R e p re se n ta tiv e  
A lask a  S ta te  L e g is la tu re  
S ta te  C ap ito l R o o m  118 
Ju n e a u , A la s k a  9 9 8 0 1 -1 1 8 2

P.O. BOX 110300-DIMOND COURTHOUSE 
JUNEAU. ALASKA 99811-0300 
PHONE: (907)465-3600 
FAX: (907)465-6735

R e: H JR  19 - P ro p o s in g  a  c o n s titu tio n a l 
a m e n d m e n t to  e le c t th e  a tto rn e y  g en e ra l

D e a r  R e p re se n ta tiv e  G reen :

I a m  se n d in g  th is  m e m o ra n d u m  fo r  th e  re c o rd  to  a c c o m p a n y  m y  te s tim o n y  on  
H JR  19 (p ro p o s in g  a  c o n s titu tio n a l a m e n d m e n t to  e le c t th e  a tto rn e y  g en e ra l) .

In o rd e r  in  e nsu re  th a t all o f  the  d eb a te  at th e  c o n s titu tio n a l c o n v e n tio n  is  b e fo re  th e  
Ju d ic ia ry  C o m m itte e , I h av e  a ttac h ed  a c o p y  o f  th e  d e b a te  fo r  th e  c o m m itte e  file s . T h e  d e b a te  
in c lu d e s  d is c u s s io n  o f  w h e th e r  to  h av e  e le c te d  o ff ic e rs  o th e r  than  th e  g o v e rn o r  a n d  lie u te n a n t 
g o v e rn o r (then  se c re ta ry  o f  sta te), an d  sp ec ifica lly  w h e th e r  to  e le c t an  a tto rn ey  g en e ra l. T w o  s tro n g  
p o in ts  w e re  m a d e  in fav o r o f  the  c o n c ep t o f  an  a p p o in te d  a tto rn e y  g en era l. T h e  firs t p o in t c o n c e rn e d  
th e  n a tu re  o f  th e  o ff ic e  o f  a tto rn e y  g en e ra l. T h o s e  in  fa v o r  o f  an  e le c te d  a tto rn e y  g en e ra l 
c h a ra c te r iz e d  th e  o ff ic e  as th e  "a tto rn e y  fo r the  p e o p le ."  In  th a t c o n n e c tio n , it  w a s  a rg u e d  th a t the  
a tto rn ey  gen era l n ee d ed  a  fran ch ise  to  o ffice  g ran ted  b y  th e  p eo p le  ra th e r  th an  by  the  g o v e rn o r. T h is  
c o n c e p t w a s  s tro n g ly  re fu te d  by  d e leg a te  M c L a u g h lin  w h e n  h e  sa id :

T h e  b lu n t fact is tha t the re  is  a  g en era l m isc o n ce p tio n  as to  the  fu n c tio n  o f  the  
a tto rn e y  g en e ra l. T h e  a tto rn e y  g en e ra l is a  la w y e r  a n d  h is  o p in io n  is  the  
e q u iv a le n t  o f  any  o th e r  law y er's . It c an  b e  a ttac k ed . A n y  re c o m m e n d a tio n  
h e  m a k e s , i f  a c ted  u p o n , can  a lw a y s  b e  a tta c k e d  in th e  c o u rts  by  p r iv a te  
c it iz e n s . H is  o p in io n  is w o rth  the  p a p e r  it is  w ritten  u p o n . It's  im p re s s iv e  
u p o n  th e  s ta te  a n d  th e  o ff ic ia ls  a re  b o u n d  by  it u n til so m e  ira te  ta x p a y e r  
a tta c k s  it a n d  th e  a c tio n s  tak en  u n d e r  th e  a u th o r ity  o f  it, a n d  th e  c o u r ts  c an  
p ro m p tly  o v e rru le  it.

M in u te s  o f  th e  A la s k a  C o n s titu tio n  C o n v e n tio n  a t 2 1 9 6 .

T h e  a tto rn ey  g en era l is  the g o v e rn o r’s c h ie f  legal adv iso r. In th is  c ap ac ity , he  ad v ise s  
no t o n ly  th e  e x e c u tiv e , b u t the  p rin c ip a l d e p a r tm e n t h e a d s  and  s ta te  a g e n c ie s  u n d e r  th e  g o v e rn o r ’s
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Hon. Joe Green April 17, 1997
Page 2

s u p e rv is io n . B y  e n jo y in g  th e  c o n fid e n c e  o f  th e  g o v e rn o r , th e  p u b lic  in te re s t is  b e n e fite d  b y  a  
c o n s o lid a te d  la w  o ff ic e  th a t is  b o th  e ff ic ie n t a n d  e c o n o m ic a l.

T h e  se c o n d  p o in t  m a d e  re la te d  to  a c c o u n ta b ili ty  o f  th e  g o v e rn m e n t to  th e  p eo p le . 
C o n v en tio n  d e leg a te s  w e re  p rep a red  to  m a k e  d ras tic  c h a n g es  fro m  the  d iffu se d  fo rm  o f  g o v e rn m e n t 
p ro v id e d  th ro u g h  the  T e rrito ry  o f  A lask a . Y o u  w ill reca ll th a t m a n y  b as ic  s ta te  re sp o n s ib ilitie s  w ere  
u n d e r  fe d e ra l a g e n cy  ju r is d ic t io n . T h e  g o v e rn o r , c o lle c to r  o f  c u s to m s , a d ju ta n t g en e ra l, U .S . 
m a rsh a l, ju d g e s , d is tr ic t  a tto rn e y s , a n d  o th e r  o ff ic ia ls  w e re  fed e ra l a p p o in te e s . T o  d ilu te  the  
a u th o r ity  o f  th e se  fe d e ra lly  a p p o in te d  o ff ic ia ls , th e  te rr ito r ia l  le g is la tu re  p ro v id e d  fo r  a  n u m b e r  o f  
lo c a lly  e le c te d  o ff ic ia ls  in c lu d in g  th e  a tto rn e y  g e n e ra l, tre a su re r , h ig h w a y  e n g in e e r , and  
c o m m is s io n e r  o f  lab o r. A s  a  re s u lt  o f  th is  f ra g m e n ta tio n  o f  a u th o rity , n o  s in g ie  o ff ic e r  w as 
a c c o u n ta b le  fo r  th e  p e rfo rm a n c e  o f  g o v e rn m e n t. T h e  ra tio n a le  fo r  a  m in im u m  n u m b e r  o f  e le c te d  
o ff ic ia ls  w a s  e x p re s se d  b y  D e le g a te  L u n d b o rg  as fo llo w s:

W e  in  o u r  c o m m itte e  fe lt th a t  it  w o u ld  b e  th e  w ish e s  o f  th e  m a jo r ity  o f  the  
C o n v en tio n  to  h a v e  a  s tro n g  e x e c u tiv e . B y  th a t w e  d id  n o t m e a n  a  d ic ta to r, 
o n e  w h o  w o u ld  g e t in to  p o w e r  a n d  be  th e  ab so lu te  p o w e r  in  the  s ta te , b u t one  
w h o  th ro u g h  a p p o in tiv e  p o w e rs  w o u ld  b e  a b le  to  se le c t h is  c o -w o rk e rs  d o w n  
th ro u g h  th e  v a r io u s  o ff ic e s  so  th a t w h e n  th e  s ta te ’s fu n c tio n s  w o u ld  be  
su ccessfu l, w e  c o u ld  sa y  th a t w e  had  a  g o o d  g o v e rn o r , a n d  w h e n  th e y  w o u ld  
n o t be  su c ce ssfu l w e  w o u ld  k n o w  w h o  to  b la m e  a n d  c o u ld  v o te  a c c o rd in g ly  
a t th e  n e x t e le c tio n .

M in u te s  o f  th e  C o n s titu tio n a l C o n v e n tio n  a t 2 2 1 7 . I su b m it  th a t th e se  re a so n s  h av e  c o n tin u e d  
v ia b il i ty  o v e r  4 0  y ea rs  a f te r  th e y  w e re  e x p re sse d . I h av e  a lso  e n c lo se d  a  c o p y  o f  a  tra n sc r ip t o f  
te s tim o n y  o n  a  sen a te  re so lu tio n  o n  th is  su b jec t, and  a  c o p y  o f  an  a rtic le  tha t ap p e are d  on  the  O p in io n  
P a g e  o f  th e  A n c h o ra g e  D a ily  N e w s.

I o f fe r  th e  fo llo w in g  c o m m e n ts  c o n c e rn in g  sp e c if ic  p ro v is io n s  o f  th e  reso lu tio n :

(1 ) T h e  Ju d ic ia ry  C o m m itte e  sh o u ld  c a re fu lly  c o n s id e r  sec . 2 , w h ic h  p ro h ib its  the 
g o v e rn o r  f ro m  re o rg a n iz in g  th e  O ff ic e  o f  th e  A tto rn e y  G e n e ra l. T h is  w o u ld  le a v e  o rg a n iz a tio n  o f  
th e  o f f ic e  e n tire ly  u p  to  th e  a tto rn e y  g e n e ra l a n d  to  a  le s s e r  d e g re e , th e  le g is la tu re , w h ic h  can  
in flu en c e  o rg an iza tio n  b y  p re sc rib in g  c e rta in  d u tie s  b y  law . T h is  in su la tio n  o f  th e  a tto rn e y  g en e ra l 
m ay  b e  d e s ira b le  to  p re se rv e  in d e p e n d e n c e , b u t it  m a y  a lso  c re a te  a  w a ll b e tw e e n  th e  g o v e rn o r  and  
h is  la w y e r th a t c an n o t be  c ro ssed . T h is  c o u ld  c au se  the  g o v e rn o r  to  e s ta b lish  se p a ra te  co u n se l w ith in  
the  O ff ic e  o f  G o v e rn o r  a n d  o th e r  p r in c ip a l d e p a r tm e n ts .

(2 ) S e c tio n  5 o f  th e  re s o lu tio n  p ro v id e s  th a t th e  le g is la tu re  m a y  p re sc rib e  
a d d itio n a l q u a lif ic a tio n s  fo r  th e  O ffic e  o f  the  A tto rn e y  G en era l. P ro p o se d  sec . 2 8 (a). T h is  p io v is io n  
is e x c e e d in g ly  b ro ad , a n d  ten d s to  h a n d  to  th e  leg is la tu re  a  p o w e r  th a t is  n o t g iv e n  fo r  o th e r  s ta tew id e
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o ff ic e h o ld e rs . T h is  p ro v is io n  n e e d s  so m e  d is c u s s io n  in  c o m m itte e  to  d e v e lo p  th e  in te n t o f  the  
sp o n so r.

(3 ) S e c tio n  5 a lso  c o n ta in s  a  p ro v is io n  th a t w ill fu n d a m e n ta lly  a lte r  the  
re s p o n s ib ili t ie s  o f  th e  a tto rn e y  g e n e ra l. In  p ro p o se d  sec. 2 8 (c ) , th e  a tto rn e )  g e n e ra l is  re q u ire d  to 
d efen d  the  s ta te , s ta te  agen cies , p u b lic  c o rp o ra tio n s , o r  a  s ta te  p u b lic  e n te rp rise . N o  m e n tio n  is m ad e  
o f  th e  p o w e r  o f  th e  a tto rn e y  g e n e ra l to  b r in g  su its  o n  b e h a lf  o f  th e  s ta te . T h is  o m is s io n  s h o u ld  b e  
re m e d ie d . I f  th e  le g is la tu re  fa ils  to  p re s c r ib e  o th e r  n o n - litig a tio n  re la te d  d u tie s  fo r  th e  a tto rn e y  
g enera l, the  o ff ic e  w ill d e v o lv e  in to  an  a g en cy  e x c lu s iv e ly  e n g a g ed  in  litig a tio n  o n  b e h a lf  o f  p u b lic  
agencies . T h is  w o u ld  b e  s im ila r  to  th e  U .S . D e p a rtm e n t o f  Ju s tic e , w h ic h  m a y  h a v e  th e  u n in te n d e d  
e ffe c t o f  h a s te n in g  th e  e s ta b lis h m e n t o f  a g e n c y  c o u n s e l in  th e  v a r io u s  p r in c ip a l d e p a r tm e n ts  w h o  
w o u ld  be  re s p o n s ib le  fo r  g e n e ra l a d v ic e  to  a g e n c ie s  n o t in v o lv in g  lit ig a tio n .

(4 ) T h e  reso lu tio n  m a y  h a v e  th e  u n in te n d e d  e ffe c t o f  e x p a n d in g  the  p o w e rs  o f  the  
a tto rn ey  g en e ra l c o n c e rn in g  re p re se n ta tio n  o f  p u b lic  e n titie s  in  c iv il  m a tte rs . T h e  l is t  o f  e n titie s  to 
be  rep re sen ted  b y  th e  e le c ted  a tto rn e y  g en e ra l m e n tio n e d  in  sec . 28  (c) c o u ld  be  in te rp re te d  to  inc lud e  
sta te  sp ec ia l se rv ic e  a reas , an d  s ta te  c h a rte red  c o rp o ra tio n s  n o t c u rre n tly  re p re se n te d  in  l it ig a tio n  by  
th e  O ff ic e  o f  th e  A tto rn e y  G e n e ra l. F o r  e x a m p le , th e  A la s k a  R a ilro a d  C o rp o ra tio n  an d  the  
U n iv e rs ity  o f  A la s k a  a re  ty p ic a lly  re p re se n te d  b y  se p a ra te  c o u n se l.

(5 ) T h e  re q u ire m e n t to  d e fe n d  v io la tio n s  o f  s ta te  c r im in a l la w  in c lu d in g  
in f ra c t io n s  a n d  v io la tio n s  m a y  h a v e  th e  u n in te n d e d  e ffe c t o f  sh if tin g  to  th e  a tto rn e y  g e n e ra l th e  
bu rd en  o f  p ro se c u tin g  m o to r  v e h ic le , tra ff ic  a n d  o th e r  m in o r  o ffe n se s  c h a rg e d  b y  m u n ic ip a l p e a c e  
o ff ic e rs . T h is  w o u ld  h av e  a  s ig n if ic a n t  fisca l e ffe c t o n  th e  b u d g e t o f  th e  O ffic e  o f  th e  A tto rn e y  
G e n e ra l.

T h e  d e p a r tm e n t h as  p re p a re d  a n d  w ill s e p a ra te ly  su b m it a  f isca l n o te  o u tlin in g  th e  
in c rea se d  a p p ro p r ia t io n s  n e e d e d  to  im p le m e n t th e  re s o lu tio n s .

T h a n k  -y o u  fo r  th e  o p p o r tu n ity  to  c o m m e n t on  th e  re so lu tio n .

V e ry  tru ly  y o u rs ,

B R U C E  M . B O T E L H O
A T T O R N E Y  G E N E R A L

B y:

A ss is ta n t A tto rn e y  G e n e ra l
JL B ic lh
E n c lo su re s
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A N  E L E C T E D  A T T O R N E Y  G E N E R A L  IS  A  B A D  ID E A  

B y  H E R B  B E R K O  W IT Z

The fram e rs  o f  the A la ska  C onstitu tion , w ith the bene fit o f  150 years o f  A m e g g ^  
exp e rien ce , p ro v id e d  fo r an a tto rney  genera l appoin ted by the g ove rn o r. Th is cho ice  
com es unde r p e riod ic  attack from  those w ho. lik e  The  V o ic e  o f  The T im es , b e lie ve  that 
an e lec ted  a tto rn ey  genera l w ou ld  better "represent the p eop le ."

That d e fin ite ly  has a n ice ring  to it, but ac tu a lly  how  w ou ld  the state's c h ie f law y e r go 
abou t rep re sen ting  the peop le?

W hen  y o u  ta lk  about any law ye r "rep resen ting" any c lien t y ou  are using a term  o f  art 
w h ich  desc ribes a re la tion sh ip  o f  ab so lu te  lo y a lty . L aw ye rs  w o rry  a lo t about "c o n flic ts  o f  
in terest" because they face s ign ific an t p ro fe ss ion a l and leg a l sanctions i f  they find  
them se lves  a ttem pting  to s im u ltan eou s ly  represent in terests w h ich cannot be re c on c iled . 
F o r  e xam p le , a  law y e r w ho  attempts to rep resent both the husband and w ife  in a d iv o rc e  
ac tion  is begg ing  fo r  troub le  and deserves it when it com es.

It m ay  be to o  m uch  to expect y o u r  law y e r to give y o u  the right answ er 100 pe rcen t o f  
the tim e , but y o u  have the abso lu te  righ t to expect y o u r  law ye r to be lo y a l 100 pe rcen t o f  
the tim e.

N ow  c on s id e r again an e lected a tto rn ey  genera l w ho  supposed ly  represents the p eop le . 
W h a t p e op le ?

U se  o f  that w o rd  is v e ry  s ty lish  (a s  in Peop le 's R e p u b lic ) but it denotes an abstrac tion  
w h ich  does n o t re a l ly  exist. The "p e op le " in A la sk a  a re  seve ra l hund red  thousand 
in d iv id u a ls  w hose  interests sh a rp ly  c on flic t . Som e a re  p ro - li fe  and som e are p ro -ch o ic e . 
S om e  lean  tow a rd  econom ic  d eve lopm en t and som e tow ard  env ironm en ta l p ro tec tion . 
S om e  b en e fit f ro m  b ig gove rnm en t and som e benefit from  sm a ll governm ent.

I t  is im po ss ib le  fo r  the a tto rney g ene ra l to rep resent a ll those p eop le  since no one  can be 
lo y a l to a l l  those  c on flic tin g  in terests. A n  e lected a tto rney  genera l w ho  th eo re tic a lly  
rep resen ts e v e ry o n e  a c tu a lly  rep resen ts no one.

U n d e r o u r  cu rren t system  it is c ry s ta l c le a r w ho the a tto rney genera l rep resents, n am e ly , 
the execu tive  b ranch  o f  state gove rnm en t. W hen  the a tto rney genera l takes a p u b lic  stance 
on  a le g a l issue it re fle c ts  the v iew s o f  the incum bent gove rn o r. W hen  a new  g o v e rn o r 
takes o v e r  and , as now , reta ins the sam e h igh ly  com petent atto rney genera l, the a tto rn ey  
g ene ra l has a new  c lien t and is du ty -b ound  to re fle c t the new  client's v iew s.

N o  one sh o u ld  expect the a tto rney  g ene ra l to be "n eu tra l" since it is not a law yer's  jo b  to 
neu tra l. I f  y o u  don't agree w ith  w hat emanates from  the atto rney genera l's o f f ic e  the 
so lu t io n  is no t a d iffe re n t law ye r, but a d iffe ren t g ove rn o r.



I a m  n o i  s a y in g  th a t  la w y e r s  c a n n o t  b e  n e u t r a l ,  o n ly  th a t  th e y  c a n n o t  b e  n e u t r a l  w h e n  
r e p r e s e n t in g  a  c l i e n t .  W h e n  w e  n e e d  a  n e u t r a l  le g a l  o p in io n  w e  tu rn  to  th e  j u d i c i a l  b r a n c h .  
J u s t  a s  it  is  a  l a w y e r 's  j o b  to  ta k e  s id e s ,  it is  a  j u d g e 's  j o b  n o t  to .

I f  y o u  d i s a g r e e  w i th  th e  a t to rn e y  g e n e r a l 's  le g a l  o p in io n  th e  p r o p e r  w a y  to  o v e r tu r n  th a t  
v ie w  is e i t h e r  w a i t  fo r  th e  n e x t  g u b e r n a to r ia l  e le c t io n  o r  ta k e  th e  m a t te r  to  c o u r t .  T h o s e  
w h o  w h in e  a b o u t  th e  a t to rn e y  g e n e r a l  n o t  r e p r e s e n t in g  th e  p e o p le  r e a l ly  m e a n  th a t  th e  
g o v e r n o r  is  n o t  r e p r e s e n t in g  th e m . W h e n  th e y  a g r e e  w i th  th e  g o v e r n o r  th e n  th e  a t t o r n e y  
g e n e r a l  s e e m s  to  r e p r e s e n t  th e  p e o p le  j u s t  f in e .

T h e  d r a f t e r s  o f  t h e  A la s k a  C o n s t i tu t io n  k n e w  w h a t  th e y  w e re  d o in g . T h e y  s a w  t h a t  in  
s ta te s  w i th  a n  e le c t e d  a t to rn e y  g e n e r a l  y o u  g e t  a  p o l i t ic ia n  w i th  a  la w  d e g re e  r a th e r  th a n  a  
c o m p e te n t  p r a c t i c i n g  a t to rn e y .

E x p e r ie n c e  s h o w s  t h a t  w i th  a n  e le c te d  a t to r n e y  g e n e r a l  y o u  fa c e  p o in t le s s  c o n f l i c t  in  th e  
c o n d u c t  o f  g o v e r n m e n t  w i th  th e  a t to r n e y  g e n e ra l  s p e n d in g  a s  m u c h  t im e  p o s tu r in g  ( a n d  
o f te n  lo o k in g  to  b e  th e  n e x t  g o v e r n o r )  a s  l a w y e r in g .

W h a t  is  m o s t  s u r p r i s in g  to  m e  a s  a  c o n s e r v a t iv e  is th a t  T h e  V o ic e  o f  T h e  T im e s  is  o n e  
o f  t h e  m a j o r  p r o p o n e n t s  o f  a n  e le c t e d  a t to rn e y  g e n e r a l .  I t  is l ib e ra ls  w h o  lo v e  to  h id e  
b e h in d  a m o r p h o u s  c o n c e p ts  l ik e  th e  " p u b lic "  ( e .g .  A .la sk a  P u b l ic  I n te r e s t  R e s e a r c h  
G r o u p )  to  f u r th e r  t h e i r  o w n  a g e n d a .  A  c o n s e r v a t iv e  w h o  ta lk s  a b o u t  A la s k a 's  w o n d e r f u l ly  
d iv e r s e  p o p u la t i o n  a s  th e  p e o p le  g iv e s  a id  a n d  c o m f o r t  to  th o s e  w h o  b e l ie v e  in  g r o u p  
r ig h t s  r a t h e r  t h a n  in d iv id u a l  r ig h ts .

F in a l ly ,  o n e  o f  th e  m o s t  im p o r ta n t  c o n s e r v a t iv e  c r e d o s  is  th a t  i f  s o m e th in g  a in 't  b r o k e  
d o n 't  f ix  it. A l a s k a 's  m e th o d  o f  c h o o s in g  a n  a t to r n e y  g e n e ra l  a in 't  b ro k e . S o  le t 's  n o t  f ix  it.

H e r b  B e r k o w i tz  is  a  la w y e r  in  A n c h o r a g e .
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been the function of all secretaries of state and that is the 
implication of the title. It is a broad general policy-making 
situation and also a program-arranging situation, and it is 
second in command to the governor. Now I think that you could 
either make that office as effective or as ineffective as the 
legislature and the governor desire it to be, but in the 
concept of the strong executive, we had the concept of a 
strong efficient second-in-command.

BUCKALL.W: One more question. Don't you feel that you would
get a better secretary of state if the governor was allowed to 
appoint the secretary of state subject to approval by the 
senate?

V. RIVERS: Well, Mr. President, there we come back again to
that problem of just how strong should a strong executive be. 
Theory and the ideal say that the strong executive should be a 
governor elected with the appointive power of all other 
officials. That has, we believed in the Committee or some of 
us did, there are exceptions, that that had a disadvantage in 
that there was no particular individual known to the people 
who had been exposed to the elective process being prepared to 
succeed to the governor, and we also felt that the people 
wanted an expression in the matter of just more than one 
individual as their elected representative. We also felt that 
an elected representative would make a better second-in- 
command in the absence or the death of the governor, that he 
would have then been elected by the popular will. So whether 
I believe or not that the lieutenant governor should be 
appointed —  personally, my stand was against just the one 
single elective head of government, the governor.
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