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health of such women, and to avoid the imposition of other hardships on 
such women." However, that judgment also expressly provided that:

Nothing in the permanent injunction granted as part of this 
Final Judgment shall require any member of the medical staff of 
Valley Hospital, or any officer, agent, servant, or employee of 
Valley Hospital, to participate directly in the performance of any 
abortion procedure if that person, for reasons of conscience or 
belief, objects to doing so.

5. It is this Final Judgment and permanent injunction which the Alaska 
Supreme Court affirmed in its decision in the Valley Hospital case. The 
Supreme Court expressly noted, quoting the Final Judgment, that the 
injunction did not require "anyone affiliated with the hospital 'to participate 
directly in the performance of any abortion procedure if that person, for 
reasons of conscience or belief, objects to doing so.'" Opn. at 5.

6. The Hospital -- a non-sectarian hospital built with State funds -• did not 
and could not assert a religious basis for its restrictive abortion policy. See 
Opn. at 2, 20 n.20. The Supreme Court thus explicitly left open the 
question whether another "quasi-public" hospital might assert a religious 
exemption, based on constitutional religious freedom principles, to the 
general constitutional requirement that such hospitals must respect a 
woman's fundamental rights of privacy -- her rights of conscience, belief, 
and choice -- with respect to lawful abortion procedures. Opn. at 19 n. 18.

7. Thus, both the Suptrior Court and the Supreme Court decisions 
respected and protected individual rights of conscience -- the right of a 
woman to make the difficult, often painful, choice whether to have a lawful 
abortion and the right of a hospital employee to choose, based on his or her 
conscience or beliefs, not to participate in an abortion procedure.

I hope this information is helpful. Please feel free to give me a call if you 
have any questions or would like additional information.
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TELEPHONE (907) 277-3333 
PAX (907) 278-1048

Representative Terry Martin 
716 West Fourth Avenue, Suite 650 
Anchorage AK 99501

Re: Mat-Su Coalition for Choice v. Valiev Hospital. Ass’n.

Dear Terry,

Thank you very much for participating as an am icus curiae on the freedom of conscience issue 
in the Valiev Hospital case. I have enclosed a copy of the opinion of the Alaska Supreme Court, 
released earlier today, for your information. By judicial decision, Alaska now has the strongest 
pro-abortion protections that exist in the United States. Freedom of conscience, that is, the right 
not to be forced to participate in abortions if a person or institution does not want to do so, is 
afforded no recognition.

I was also very disappointed in the treatment given the constitutional right to free expression of 
religion. The Supreme Court of Alaska has not treated religious beliefs with much regard. A 
recent example is Swanner v. Anchorage Equal Rights Commission. 868 P.2d 301 (Alaska 
1994), in which the Court did not recognize a landlord’s religiously compelled refusal to rent 
to unmarried couples. In Valiev Hospital, the Court appears to have taken a more extreme anti- 
religious position. Footnote 18 on page 19 suggests that the State cannot protect the free 
exercise of religion as guaranteed by the Alaska and United States Constitutions because the 
protection of "free exercise" could be a violation of the "establishment" clause.

The Legislature must now realize that the Supreme Court of Alaska, as presently constituted, 
will protect abortion rights above all else. The only way that the pro-life position can be 
protected is through a pro-life amendment to the Alaska Constitution. At the very least, there 
should be a "freedom of conscience" constitutional amendment to balance the "right to privacy" 
clause. No one should be able to use the protections afforded to the individual by the right to 
privacy clause to force others to do things which are against their fundamental beliefs, as is now 
authorized by the Valiev Hospital opinion.

Thank you again for participating as an amicus curiae  in this case.

Very truly yours,
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I. INTRODUCTION

Valley Hospital Association (VHA) seeks to reverse the 

superior court's summary judgment declaring unenforceable and 

permanently enjoining enforcement of its policy limiting abortion. 

We affirm the superior court. We hold that (1) Article I, 

section 22 of the Alaska Constitution encompasses reproductive 

rignts, including abortion; (2) VHA is a quasi-public institution 

subject to the Alaska Constitution; (2) VHA's abortion policy is an 

unconstitutional restriction on the right to abortion;

(4) AS 13.16.010(b) is unconstitutional to the extent it applies to 

quasi-public institutions; and (5) the superior court's award of 

attorney's fees was not an abuse of discretion.

II. FACTS AND PROCEEDINGS

VHA is a nonprofit corporation organized under Alaska

law. It owns and operates a thirty-six-bed hospital in Palmer.

The hospital is licensed by the State of Alaska (State) ; it is the

only hospital in the Matanuska-Susitna (Mat-Su) Valley. The 

hospital facility currently in use was rebuilt and expanded in the 

early 1980s, using $10.7 million in State funds and five acres of 

land donated by the City of Palmer. VHA is not affiliated with or 

operated by any religious organization. The corporation "is 

organized to serve public interests."

VHA's Board of Directors is divided into two boards, the 

Association Board and the Operating Board. The Association Board 

raises money and acquires property for the hospital and elects the 

Operating Board. The Operating Board has all the other powers and
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functions of the Board of Directors, including establishing 

hospital policy.

VHA is a membership organization. Any adult may become 

a VHA member upon paying a five dollar application fee. Members 

who are residents of the Mat-Su Borough, denominated "general 

members," annually elect the Association Board.

Abortion has been permitted in Alaska since 1970, when 

the state legislature passed the current abortion law.* VHA 

permitted lawful abortion procedures at its facility from 1970 

until 1992.2 In 1992 abortion opponents organized a campaign to

AS 13.16.010 provides:

(a) An abortion may not be performed in this state 
unless

(1) the abortion is performed by a
physician or surgeon licensed by the 
State Medical Board under AS 
08.64.200;

(2) the abortion is performed in a
hospital or other facility approved 
for the purpose by the Department of
Health and Social Services or a
hospital operated by the federal 
government or an agency of the 
federal government;

(b) Nothing in this section requires a 
hospital or person to participate in an 
abortion, nor is a hospital or person
liable for refusing to participate in an 
abortion under this section.

In July 1991 Humana Hospital in Anchorage stopped
llowing elective abortions. VHA concedes that except pursuant to
he superior court injunction, there is no hospital or other
acility available in the Anchcrage/Mat-Su area at which a woman

(continued...)
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enlarge the membership of VHA. In April 1992 a larger-than-usual 

membership elected the Association Board, which then elected the 

Operating Board. In September 1992 the Operating Board enacted a 

new policy on abortion. The policy prohibits abortions at the 

hospital unless (l) there is documentation by one or more 

physicians that the fetus has a condition that is incompatible with 

life; (2) the mother's life is threatened; or (3) the pregnancy is 

a result of rape or incest. All VHA Operating Board members 

supported this new policy.

The Mat-Su Coalition for Choice, Dr. Susan Lemagie, and 

ten unnamed women (Coalition) filed suit against VHA and its 

executive director, seeking declaratory and injunctive relief. The 

Coalition then filed a motion for a preliminary injunction against 

VHA's abortion policy. The superior court granted the motion.3 

Its order temporarily enjoined enforcement of VHA's new abortion 

policy and restored the status quo existing before the policy was 

enacted. The court then granted the Coalition's motion for summary

2(...continued) 
can have a second trimester elective abortion.

In its order granting the Coalition a preliminary 
injunction, the superior court determined that the Coalition had 
shown a clear probability of success in establishing the following 
propositions: (1) Valley Hospital is a quasi-public hospital; (2)
the Alaska Constitution provides greater protection for individual 
rights than the United States Constitution; (3) the right to choose 
an abortion is a fundamental right guaranteed by article I, section 
22 of the Alaska Constitution; (4) there is no compelling state 
interest in Valley Hospital's ban on abortions; and 
(5) AS 13.16.010(b) does not immunize Valley Hospital from 
violating Alaskans' constitutional right to reproductive choice, 
including abortions.
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judgment4 and permanently enjoined VHA

1. from enforcing any policy, rule, 
regulation, practice, or custom 
prohibiting the performance of any lawful 
abortion procedure at Valley Hospital;

2 . from refusing to permit the facilities of 
Valley Hospital to be used for the 
performance of any lawful abortion 
procedure by qualified medical personnel;

3. and from imposing any restriction on the 
performance or scheduling of any lawful 
abortion procedure at Valley Hospital 
which is not based on accepted, 
established medical practices or 
requirements with respect to such 
procedures.

The superior court noted that nothing in the permanent injunction 

required anyone affiliated with the hospital "to participate 

directly in the performance of any abortion procedure if that 

person, for reasons of conscience or belief, objects to doing so."

The superior court granted full reasonable attorney's 

fees in the amount of $110,000 to the Coalition in a separate 

order. VHA appeals the injunction, the summary judgment, and the 

award of attorney's fees to the Coalition.

The superior court's order granting summary judgment was

based on the reasons articulated in 
the Court's earlier decision 
granting a preliminary injunction, 
the protections of the right to 
privacy contained in Article I, § 22 
of the Alaska Constitution, and the 
fact that Valley Hospital is a r.on- 
sectarian, non-profit, quasi-public 
hospital.

(Citation omitted.)
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A. S-tandard of Review

We apply our independent judgment in reviewing the

questions of law presented in this appeal, adopting rules of law

which are most persuasive in light of precedent, reason, and

policy. Guin v. Ha. 591 P.2d 1231, 1284 n.6 (Alaska 1979). We

review the award of attorney's fees for abuse of discretion.

Bromley v. Mitchell, 902 P.2d 797, 304 (Alaska 1995). An abuse of

discretion is established only where the court's determination is

manifestly unreasonable. Id.

3. The Alaska Constitution Protects Reproductive Autonomy^.
Including the Right to Abortion. More Broadly Than Does
the United States Constitution.

1. The United States Constitution

The Supreme Court's articulation of the United States 

Constitution's protection of reproductive rights establishes the 

minimum protection provided to women in Alaska.5 This protection 

includes the right to an abortion. Under Roe v. Wade. 410 U.S.

112, 155 (1973), this right could be limited only where required by

a compelling state interest. Id. States could regulate abortions 

performed before a fetus became viable only when such regulation 

was necessary to ensure the life and health of the mother. Id. at 

1 5  2 .

The compelling state interest test no longer accurately 

reflects federal constitutional law. Arguably, the prevailing

; See Planned Parenthood v. Casey. 505 U.S. 333 (1992);
Webster v. Reproductive Health Servs.. 492 U.S. 490 (1939); R o e  V-l- 
Wads. 410 U.S. 113 (1973).

III. DISCUSSION

4 9 0 6



federal view is that a state say regulate abortions so long as 

their regulation does not impose "an undue burden on a woman's 

ability" to decide to have an abortion. Planned Parenthood v. 

Casey. 505 U.S. 333, 875 (1992) (joint opinion of Justices

O'Connor, Kennedy, and Souter). The O'Connor plurality substituted 

the undue burden test for the compelling state interest test in 

recognition of the view that there "is a substantial state interest 

in potential life throughout pregnancy." Id. at 376. The 

following paragraphs from the joint opinion in Casey suggest the 

current state of federal constitutional law concerning reproductive 

rights:

(a) To protect the central right 
recognized by P.oe v. Wade while at the same 
time accommodating the State's profound 
interest in potential life, we will employ the 
undue burden analysis as explained in this 
opinion. An undue burden exists, and 
therefore a provision of law is invalid, if 
its purpose or effect is to place a 
substantial obstacle in the path of a woman 
seeking an abortion before the fetus attains 
viability.

(b) We reject the rigid trimester 
framework of Roe v. Wade. To promote the 
State's profound interest in potential life, 
throughout pregnancy the State may take 
measures to ensure that the woman's choice is 
informed, and measures designed to advance 
this interest will net be invalidated as long 
as their purpose is to persuade the woman to 
choose childbirth ever abortion. These 
measures must not be an undue burden on the 
right.

(c) As with any medical procedure, the 
State may enact regulations to further the 
health or safety of a woman seeking an 
abortion. Unnecessary health regulations that 
have the purpose or effect of presenting a

4906



substantial obstacle to a woman seeking an 
abortion impose an undue burden on the right.

(d) Our adoption of the undue burden 
analysis does not disturb the central holding 
of P.oe v. Wade, and we reaffirm that holding. 
Regardless of whether exceptions are made for 
particular circumstances, a State may not 
prohibit any woman from making the ultimate 
decision to terminate her pregnancy befvve 
viability.

(e) We also reaffirm Roe1s holding that 
"subsequent to viability, the State in 
promoting its interest in the potentiality of 
human life may, if it chooses, regulate, and 
even proscribe, abortion except where it is 
necessary, in appropriate medical judgment, 
for the preservation of the life or health of 
the mother." Roe v. Wade. 410 U.S. at 164-65.

505 U.S. at 378—79.

2. The Alaska Constitution

We sometimes have taken a broad view of our role in

defining state constitutional rights:

[W]e are under a duty to develop additional 
constitutional rights and privileges under our 
Alaska Constitution if we find such 
fundamental rights and privileges to be within 
the intention and spirit of our local 
constitutional language and to be necessary 
for the kind of civilized life and ordered 
liberty which is at the core of our 
constitutional heritage.

Raker v. City of Fairbanks. 471 P.2d 336, 401-02 (Alaska 1970)

(extending the constitutional right to a jury trial).5 Thus, our

D VHA interprets this language as a two-prong test which 
must be met before we may find a constitutional right. We did not 
interpret this language from Baker as VHA now urges us to do when 
we decided either Breese v . Smith. 501 P. 2d 159 (Alaska 1972) 
(holding that governmental control of personal appearance is
antithetical to the concept of personal liberty), or Ravin JLu
State. 537 P. 2d 494 (Alaska 1975) (holding that privacy in the home

(continued...)
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articulation of the protection of reproductive rights under 

Alaska's constitution may be broader than the minimum set by the 

federal constitution. Id. at 401 ("[This court is] at liberty to 

make constitutional progress in Alaska by cur own interpretations, 

as long as we measure up to the national standards which are 

required by the United States Supreme Court.").'

Article I, section 22 of the Alaska Constitution

provides:

The right of the people to privacy is 
recognized and shall not be infringed.

This express privacy provision was adopted by the people in 1972.

It provides more protection of individual privacy rights Phan the

United States Constitution. Messerli v. State. 626 P. 2d 31, 83

(Alaska 1930) (balancing the individual right to personal autonomy

5(. . .continued)
is a fundamental right), although we found a right to exist under 
the Alaska Constitution in each of those cases.

Other states have interpreted their constitutions to 
protect reproductive rights more extensively than does the federal 
constitution. Committee to Defend Reared. Rights., v,. -Myers, 625 
P.2d 779 (Cal. 1981) (striking down legislation restricting public 
funding of abortions as unconstitutional under the state's 
constitutional privacy guarantee); American Academy of Pediatrics 
V. Uan de Kamo.' 263 Cal. Rptr. 46 (Cal. App. 1989) (upholding an 
injunction preventing implementation of restrictions on abortion 
rights of minors, requiring a compelling state interest before 
invasion of minors' privacy rights); In re T.W.. 551 So. 2d 1186 
(Fla. 1989) (reaffirming the right to choose to terminate a 
pregnancy as a fundamental state constitutional right and striking 
d o w n legislation restricting abortion rights); Hcpe v. Perales. 571 
N . Y . S. 2 d 972 (Sup. Ct. 1991) (applying a strict scrutiny standard 
for fundamental rights and determining that state failure to fund 
medically necessary abortions violated state constitution) ; navis 

Davis. 342 S.W.2d 583 (Tenn. 1992) (extending state 
constitutional right to privacy beyond federal right in a custody 
dispute over divorced couple's frozen embryos).
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and free speech with the need for an informed electorate) ; Ravin v. 

State, 537 P.2d 454, 514-15 (Alaska 1975) (3oochever, J.

concurring) ("Since the citizens of Alaska, with their stiong 

emphasis on individual liberty, enacted an amendment to the Alaska 

Constitution expressly providing for a right to privacy not found 

in the United States Constitution, it can only be concluded that 

that right is broader in scope than that of the Federal 

Constitution.") .

A woman's control of her body, and the choice whether or 

when to be.ar children, involves the kind of decision-making that is 

"necessary for . . . civilized life and ordered liberty." 3aker. 

471 P. 2d at 401-02. Our prior decisions support the further 

conclusion that the right to an abortion is the kind of fundamental 

right and privilege encompassed within the intention and spirit of

A.laska's constitutional language. " [ D] ecisions whether to 

accomplish or prevent conception are among the most private and 

sensitive." Falcon v. Alaska Pub. Offices Comm'n. 570 P.2d 469, 

479 n.42 (Alaska 1977) (holding that a physician who specialized in 

contraception and abortion could not be required to disclose the 

names cf his patients) ; see also Cleveland v. Municipality of 

■-.r.cncrare. 631 P. 2d 1073, 1080 (Alaska 1981) (holding that abortion 

clinic protests cause patients to "suffer emotional distress as a 

result of appellants' invasion of their privacy during a 

particularly sensitive period"); Ravin. 537 P.2d at 502 (holding 

that decisions about contracepticn involve "significantly personal 

areas") .
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We stated in Breese v, Smith. 501 P.2d 159, 169 (Alaska 

1972), that "few things [are] more personal than one's body."8 In 

Breese. a school policy regulating hair length was at issue; the 

regulation was heid unconstitutional because the State failed to 

show a compelling interest that justified the policy. Id. at 170- 

72. Surely "few things are more personal" than a woman's control 

of her body, including the choice of whether and when to have 

children.

Of all decisions a person makes about his or 
her body, the most profound and intimate 
relate to two sets of ultimate questions: 
first, whether, when and how one's body is to

Breese was decided before the 1972 passage of the privacy 
amendment now found in article I, section 22 of the Alaska 
Constitution. Breese relied exclusively on the inherent rights 
provision found in article I, section 1 of the Alaska Constitution. 
The Coalition argues that article I, section 1 of the Alaska 
Constitution protects abortion as a fundamental right. 3ecause we 
hold this right is grounded in the privacy provision of the 
constitution, we do not address whether the right could be based 
solely on article I, section 1. While Breese1s discussion of 
personal autonomy remains instructive, we choose to analyze
reproductive rights under the privacy provision of our 
constitution, as other states have done. See. e.g.. In re T.W.. 
551 So. 2d at 1193.

The relationship between a woman and her doctor is
threatened by VHA's abortion policy, and thus privacy rights are 
implicated in addition to the notions of personal autonomy that 
were at issue in 3reese. The information exchange between a woman 
and her doctor about the woman's health and her reproductive 
choices is intensely private. The reasons a doctor and patient
choose a medical procedure, so long as it is legal, must not be
subject to the approval of a hospital's board of directors, 
according to their own values.

Other privacy interests are also implicated. If a woman 
is unable to obtain an abortion near her home, there is an 
increased chance that she will have to reveal her pregnancy to 
others in order to arrange the necessary travel. The fact that a 
woman has visited a certain doctor can be intensely private, when 
the doctor is one who specializes in abortion services.
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become the vehicle for another human being's 
creation; second, when and how— this time 
there is no question of "whether"— one's body 
is to terminate its organic life.

Laurence H. Tribe, American Constitutional Law 1337-38 (2d ed.

1388). We agree that "(t]he decision whether or not to have a

child is fraught with specific physical, psychological, and

economic implications of a uniquely personal nature for each

woman." In re T.W. . 551 So. 2d 1186, 1193 (Fla. 1989) (citing R&e,

410 U.S. at 153).

For the above reasons, we are of the view that 

reproductive rights are fundamental, and that they are encompassed 

within the right to privacy expressed in article I, section 22 of 

the Alaska Constitution. These rights may be legally constrained 

only when the constraints are justified by a compelling state 

interest, and no less restrictive means could advance that 

interest. These fundamental reproductive rights include the right 

to an abortion. The scope of the fundamental right to an abortion 

that we conclude is encompassed within article I, section 22, is 

similar to that expressed in ?.oe v. Wade. We do not, however, 

adopt as Alaska constitutional law the narrower definition of that 

right promulgated in the plurality opinion in Casey.

VHA argues that there can be no state constitutional 

protection for reproductive rights under article I, section 22, 

because the section was intended to encompass protection from 

unwarranted surveillance and data collection by the State and 

private businesses. It cannot extend beyond this "informational"
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privacy.9 To support this argument, VHA cites newspaper articles 

and other bills introduced contemporaneously with the adoption of 

article I, section 22.

The only informative legislative history consists of the 

privacy amendment as originally proposed.10 The earliest form of 

the proposed amendment stated:

Section 22. Right of Privacy. The right 
of the people to privacy in their opinions, 
persons, families, reputations and property is 
recognized and shall not be violated. Neither 
warrants nor writs of investigation in 
abrogation of privacy shall issue, except upon 
probable cause and upon a showing of a 
legitimate and pressing need, supported by 
oath or affirmation, particularly describing 
the information or data sought and the person 
whose privacy may be affected, and 
particularly setting forth the reasons for the 
search or investigation. The legislature 
shall provide for the prosecution and 
punishment of public officials and private 
parties who act in violation of this section, 
and shall provide civil remedies to redress 
and prevent such violations. The legislature 
shall provide for the protection and security 
of information available to the State to the 
extent necessary to protect the rights of the 
individual recognized in this section and 
shall further provide for the protection and

The Alaska State Hospital and Nursing Home Association, 
argues only that the "legislative" history of the amendment 
prevents this court from applying the privacy provision of the 
constitution to private parties. We have already established that 
prcDosition. See Luedtke v. Nabcrs Alaska Drilling, Inc.. 763 P.2d 
1122, 1130 (Alaska 1S39).

*° The Alaska State Hospital and Nursing Home Association 
argues that a summary of a House Judiciary Committee meeting during 
which the proposed amendment was modified is evidence that the
privacy clause was intended to apply only to informational privacy.
The meeting summary is largely a debate over grammar and style and
provides no information which alters our interpretation of article 
I, section 22. See H. Jud. Comm, minutes at 318-19, 7th Leg., 1st
Sess. (May 30, 1972).
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security of information gathered under this 
section by the State.

1972 Senate Joint Resolution No. £C, 7th Leg., 2d Sess. While the

initial draft of the amendment attempted to specify privacy

interests to be protected, the final constitutional amendment

simply prot *cted the right of the people to privacy. The plain

language of article I, section 22 is a broad protection of privacy

rights. The legislative history is insufficient to limit the

general language of the privacy amendment.

C. VHA1 s Abortion Policy Is Subject to the Provisions of the. 
AlAsJsa.-CQnstitu.tion •
We previously have determined that a hospital may be a 

"quasi-public" institution. Storrs v. Lutheran Hq s p s. and Homes 

Soc' y of Am. . Inc. . 609 P. 2d 24 (Alaska 1980). In Storrs. we held 

that a quasi-public hospital "cannot violate due process . . .  in 

denying staff privileges."1" Id. at 23. The hospital was quasi­

public because: (1) it was the only hospital serving the community;

(2) the construction of the hospital was funded in significant part 

by State and federal grants; and (3) over twenty-five percent of 

the funds received for hospital services cane from governmental 

sources. Id. Storrs established that a quasi-public medical

One state court has rejected this application of 
procedural due process to private hosoitals. See Hottentot v. Mid- 
Mair.e Med. Ctr. . 549 A .2d 3 6 5 ,  3 6 8 *  (Me. 1 9 8 8 ) .  At least eight
other states have concluded that private hospitals must follow 
procedural due process for physician staffing decisions. Id., at 
2 6 8  n . 4 .
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facility is bound to protect constitutional rights affected by the 

administration of the hospital.12

The elements that led us to conclude that the hospital in 

Storrs was quasi-public show that the hospital in this case is 

quasi-public; thus, the conduct of VHA qualifies as "state action," 

meaning that it "may be fairly treated as [the action] of the State 

itself." Jackson v. Metropolitan Edison Co.. 419 U.S. 345, 351

(1974), quoted in United States Javcees v. Riciiardefc, 666 P.2d

1008, 1013 (Alaska 1983).

In order to determine whether the hospital operated by 

VHA is a quasi-public institution, we look to a number cf factors, 

just as we did in Storrs. First, VHA has a special relationship 

with the State through the State's Certificate of Need program. 

Under this program, the State must review and approve expenditures 

of one million dollars or more for construction or alteration of a 

health care facility. AS 18.07.031. The Department of Health and 

Social Services determines whether to grant a Certificate of Need

VHA argues that constitutional due process was never at 
issue in Storrs because the hospital stipulated that Dr. Storrs was 
entitled to due process. We have stated, however, that Storrs was 
a constitutional due process case. Kiester v . Humana Hosp. Alaska. 
Inc. . 343 P.2d 1219, 1223 n.2 (Alaska 1992); see iLLsa Amp>-ada Hess 
Pipeline Coro, v. Alaska Pub. Util. Comm'n. 711 P.2d 1170, 1180 
(Alaska 1986) (relying on Storrs to find the right to an impartial 
decision maker basic to a guarantee of due process). Furthermore, 
the Storrs court would not have needed to address whether Dr. 
Storrs received due process were he not entitled to it. The 
determination that due process applied was material to the holding.
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based on health care demand and resources. AS 18.07.041.13 This 

program creates in VHA a type of health care monopoly. Indeed, VHA 

is the only hospital serving the Mat-Su Valiev, just as the 

hospital in Storrs was the only hospital serving the Fairbanks 

area. The public need for medical facilities makes this sort of 

regulation essential. However, such monopoly privileges may not be 

used by VHA to limit access to lawful medical procedures for moral 

or religious reasons.

Second, VHA has received construction funds, land, and 

operating funds from the State, local, and federal governments,14 

including more than ten million dollars for construction from the 

State and a grant of five acres of public land from the City of 

Palmer.'5 Money from the city and borough came from pass-through

AS 13.07.041 provides:

The office shall grant a sponsor a 
certificate of need or modify a certificate of 
need if the availability and quality of 
existing health care resources or the 
accessibility to those resources is less than 
the current or projected requirement for 
health services required to maintain the good 
health of citizens of this state.

14 VHA's assets totaled S21.7 million as of December 31, 
1993. Between 1985 and 1993, VHA provided S37.5 million in 
unreimbursed care. In 1991, 14.71% and 5.98% of VHA's gross 
receipts were from Medicare and Medicaid respectively. VHA's 
.April 1993 Certificate of Need application to the State showed that 
Medicare and Medicaid receipts total approximately $3.75 million to 
$5.1 million for the 1990, 1991, and 1992 fiscal years. This is 
approximately 25% of VHA's patient revenues for those three years.

15 The Alaska State Hospital and Nursing Home Association 
argues that money received under the federal Hill-Burton Act cannot 
be used as a basis for requiring hospitals to perform abortions. 
42 U.S.C. § 300a-7(b). The record does not show that any Hill-

(continued...)
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grants from the State legislature.*6 VHA is required to operate as 

a "public facility" under State laws governing the pass-through 

grants from the State to the city and borough. AS 37.05.315(a) and

(c) . Finally, a significant portion of the operating funds VHA 

receives for hospital services comes from governmental sources. We 

also consider the fact that the hospital is a community hospital 

whose board is elected by a public membership. As the superior 

court noted, the public governance structure "strongly favors a 

finding that the hospital is 'quasi-public."'

VHA argues that the Storrs quasi-public criteria are 

limited to determining whether a hospital must afford due process 

in staffing determinations and should not be extended to require 

hospitals to protect other constitutional rights. VHA relies on 

language in Kiester, which discusses limitations on judicial review 

to avoid intruding upon a hospital's recognized expertise in 

evaluating medical qualifications. Kiester v. Humana Hosp. Alaska^

:s(...continued)
Burton money was used when the facilities were rebuilt in the early 
1980s.

16 The statute allowing pass-through grants requires the 
municipality to agree that the facilities and services provided by 
the grant will be available for the use of the general public, and 
that the municipality will operate and maintain the facility for 
the practical life of the facility. AS 37.05.315(a) and (c). This 
is an additional indication that VHA is a quasi-public institution. 
See 1986 Informal Op. Att'y Gen. l (Apr. 3, 1982) (stating that 
municipality accepting funds for construction of a public facility 
must ensure the operation and maintenance of the facility, even if 
the facility will be owned and operated by a private non-profit 
organization); see also 1991 Informal Op. Att'y Gen. 19 (Sept. 22, 
198 6) (indicating that the state may have a cause of action against 
a city that allows a facility funded by pass-through grants to be 
converted to private use) .
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Inc. . 843 P.2d 1219, 1223 (Alaska 1992). However, no medical

qualification or decision is at issue here. Neither the issue 

whether the hospital is quasi-public, nor the issue whether the 

abortion policy is invalid on constitutional grounds, involves 

intruding on a medical decision that is within the hospital's 

expertise. Likewise, VHA has acknowledged that its abortion policy 

is not a medical policy, but one founded on "sincere moral 

conscience." The scope and application of the Alaska Constitution 

to this kind of policy presents a question of law that is within 

this court's expertise.

Considering all factors similar to those found persuasive 

in Storrs. we conclude that the hospital operated by VHA is a 

cuasi-public hospital. Its policy concerning abortion must comply 

with the Alaska Constitution.

D. VHA Has Not Demonstrated a Compelling State Interest 
Justifying Its Abortion■Policy.

Since VHA is a quasi-public institution, its policies are 

subject to the limitations which the Alaska Constitution imposes on 

legislation and government regulations. Under Alaska's

Constitution, there is a protected right to an abortion, and VHA's 

policy interferes with that right. Since the right is fundamental, 

it cannot be interfered with unless the interference is justified 

by a compelling state interest. Further, assuming the existence of 

such an interest, there also must be no less restrictive means by 

which the interest might be advanced.17 In re A.3■ . 791 P.2d 615,

17 We have used both the compelling state interest/least
(continued...)
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621 (Alaska 1990) and Voaler v. Miller. 651 P. 2d 1, 5 (Alaska

1981). VHA has not demonstrated a compelling state interest 

justifying its policy. It has not advanced any medical, safety, or 

other public-welfare interest to justify precluding elective 

abortions. VHA has stated unequivocally that its policy is a 

matter of conscience, and not a medical, safety, or economic issue. 

As VHA cannot raise a free exercise claim,18 this does not amount 

to a compelling state interest.

E. Alaska, Statute 18.15.010(b) Is Unconstitutional to the 
Extent It Applies to Quasi-Public Institutions.

VHA argues that even if the Alaska Constitution

encompasses the right to an abortion, and even if the hospital is

a quasi-public institution, the legislature already has addressed

the issue in AS 18.16.010 (b),19 and has determined that a "hospital

17 (.. . continued)
restrictive means test and the legitimate state interest/close and 
substantial relationship test in the privacy context. 2£S Jones v. 
Jennings. 788 P . 2d 732, 737-33 (Alaska 1990); State v. Erickson. 
574 P . 2d 1 (Alaska 1978); Ravin. 537 P . 2d at 504. However, 
"[wlhere the right to privacy is manifested in terms of interests 
. . . squarely within personal autonomy," as here, we use the
compelling state interest test. Erickson. 574 P . 2d at 22, n.144.

18 infra note 20. Nothing said in this opinion should 
be taken to suggest that a cuasi-public hospital could have a 
policy based on the religious tenets of its sponsors which could be 
a compelling state interest. Recognizing such a policy as 
"compelling" could violate the Establishment Clause of the First 
Amendment to the United States Constitution. As this point is not 
raised, we do not rule on it.

*9 AS 18.16.010(b) provides:

Nothing in this section requires a 
hospital or person to participate in an 
abortion, nor is a hospital or person liable 
for refusing to participate in an abortion

(continued...)

-19- 4 90 6



may decline to offer abortions for reasons of moral conscience."

VHA argues that "[consistent with its previous approach to the

highly-sensitive question of abortion, this Court should defer to

the considered judgment of the legislature." However, we cannot

defer to the legislature when infringement of a constitutional

right results from legislative action. The issue before us

includes the question whether AS 18.16.010(b) is a permissible

limitation on a constitutional right.

VHA has a "sincere moral belief" that elective abortion

is wrong.20 However, constitutional rights "cannot be allowed to

yield simply because of disagreement with them." grown v. Board of

Education. 349 U.S. 294, 300 (1955).

The Alaska Attorney General has concluded that

AS 13.16.010(b) is invalid, unless construed to be applicable only

to sectarian facilities. 1978 Formal Op. Att'y Gen. No. 8

(February 10, 1978). The New Jersey Supreme Court struck down an

almost identical statute:

To interpret this act to empower a non­
sectarian non-profit hospital to refuse to 
permit its facilities to be used for elective 
abortions would clearly constitute state 
action . . . [f]or the state to frustrate [the 
constitutional right to a first trimester

19(...continued)
under this section.

VHA bases its argument in part on Frank v. State. 604 
P. 2d 1068 (Alaska 1979), a free exercise of religion case based on 
the First Amendment to the United States Constitution and article
I, section 4 of the Alaska Constitution. Frank. 604 P.2d at
1070 (killing of cow moose for funeral potlatch protected as free 
exercise of religion). VHA is not affiliated with any religion and 
cannot raise a free exercise claim.
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abortion] by its action would be violative of 
the constitutional guarantee.

Doe v. Bridgeton Hoso. Ass'n. 266 A.2d 641, 647 (N.J. 1976).

VHA argues that because the statute states that abortions

may be performed only in certain situations, but that individuals

and institutions may always refuse to participate in or provide

them, "the legislature has determined that the ability to protect

one's conscience outweighs the ability to procure an abortion."

VHA has no constitutional right at issue; it has at most a

statutory right. The legislature, however, may not balance

statutory rights against constitutional ones, like the right to an

abortion. Therefore, AS 13.16.010(b) is unconstitutional to the

extent that it applies to VHA.

F. The Superior Court's Award of Attorney's Fees Was Not-_an 
Abuse of Discretion.

The superior court awarded full reasonable attorney's 

fees to the Coalition. The court based its decision on the factors 

articulated in Anchorage Daily News v. Anchorage School District. 

303 P.2d 402, 404 (Alaska 1990) . The superior court concluded that 

VHA was not a public interest litigant immune from having to pay an 

award of attorney's fees.21

A party qualifies as a public interest litigant if (1) 
the case effectuates a strong public policy, (2) numerous people 
will benefit from the litigation, (3) only a private party could be 
expected to bring the action, and (4) the party would not have 
sufficient economic incentive to bring the lawsuit even if the 
action involved only narrow issues lacking general importance. 
Zvak Traditional Elders Council v, Sherstone. Inc.. 904 P.2d 420, 
423 (Alaska 1995).
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We review a trial court's determination of a litigant's 

public interest status under the abuse of discretion standard. 

Citizens Coalition for Tort Reform. Inc. v. McAlpine, 810 P.2d 162, 

171 (Alaska 1991) . "Such an abuse is regarded as present only 

where the trial court's decision appears to be manifestly

unreasonable or motivated by an inappropriate purpose." Kenaj. 

Lumber Co.. Inc. v. LeReschef 646 P.2d 215, 222 (Alaska 1982).

VHA asserts two arguments for challenging the fee award:

(1) VHA is a public interest litigant;22 and (2) VHA relied in good

faith on a statute which authorized its policy.

A prevailing public interest plaintiff is normally 

entitled to full reasonable attorney's fees. Hunsicker v. 

Thompsonr 717 P.2d 358, 359 (Alaska 1986). We have determined that 

"where both parties are individual, public interest litigants,

neither should be made to bear the fees of the other, each should 

simply pay their own." McCormick v. Smith. 799 P.2d 287, 289 n.5 

(Alaska 1990). However, VHA is not a public interest litigant. We

The Coalition argues that VHA did not challenge the 
superior court's determination that VHA is not a public interest 
litigant in its points on appeal and is barred from doing so now. 
Alaska Appellate Rule 204(e) provides that this court will consider 
only points included in the statement of points on appeal. 2&S. 
also Kalenka v. Taylor. 396 P. 2d 222, 229 (Alaska 1995) (holding 
that where appellants failed to properly appeal a fee award and 
offered no mitigating circumstances to explain the failure, they 
cannot raise the issue). However, whether VHA is a public interest 
litigant is a legal issue that can be considered on the. record
before the court. 5ee. e.o. . Oceanview Homeowners &S.S_lh— X-u
Quadrant Const.. 680 P.2d 793, 797 (Alaska 1984). Additionally, 
although VHA's public interest status is not mentioned in the 
points on appeal, the issue of fees is raised. See Putnam v. 
State. 629 P.2d 35, 39 n.2 (Alaska 1980). There is no prejudice to 
the Coalition in considering the issue on appeal.
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are not persuaded by VHA's assertion that its defense of its 

abortion policy is in the public interest simnly because it raises 

constitutional issues.

We have decided one case where we determined that 

attorney's fees should not be awarded against a losing private 

party in public interest litigation, because an award might have 

the effect of deterring citizens from litigating issues of public 

concern. Whitson v. Anchorage. 632 P. 2d 232, 233 (Alaska 1981) -. 

In Whitson. the defendant was an individual who had placed an 

initiative on the next municipal election ballot, and the plaintiff 

was the City of Anchorage, which had obtained a judgment finding 

the initiative illegal and ordering it removed from the ballot. We 

found it significant that Whitson would have been a traditional 

private party plaintiff seeking relief against the governmental 

entity had the city not "beatfen] him to the courthouse steps," 

making him the nominal defendant. Id. at 234. Had the city 

refused to place his initiative on the ballot, rather than doing so 

and then suing him to get it removed, Whitson would likely have 

sued the city and been the traditional private party plaintiff 

seeking relief against the governmental entity. Id. at 233-34. In 

this case VHA is not an individual raising a public interest 

defense against a governmental entity. Rather, VHA is a quasi­

public institution whose policy has infringed a constitutional 

right.

VHA also cannot assert its good faith reliance on 

AS 13.16.010(b). As discussed above, that statute cannot
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constitutionally be applied to a quasi-public hospital. See 

Part III.D. Because VHA is not a private defendant, as; it asserts, 

it cannot escape liability for attorney's fees by arguing that it 

relied in good faith on AS 13.16.010(b).

The superior court did not abuse its discretion in 

awarding fees to the Coalition.

IV. CONCLUSION

The superior court's summary judgment and injunction are 

AFFIRMED. The superior court's award of attorney's fees was not an 

abuse of discretion and is AFFIRMED.
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AUTHOR: PER CURIAM

OPINION

ORDER

O n c o n s id e ra tio n  o f  th e  p e titio n  fo r  reh earing , filed o n  F e b ru a ry  2 5 , 1994, and  th e  resp o n se , 
filed on  M a rc h  14, 1994,

IT  IS  O R D E R E D

1. T h e  p e ti tio n  fo r reh e a rin g  is G R A N T E D .

2. T h e  m a jo rity  o p in io n , O p in io n  N o . 4 0 4 9 , p u b lish ed  on  F e b ru a ry  11, 1994, is 
W IT H D R A W N .

3. O p in io n  N o . 4 081  is issu ed  on  th is  d a te  in its  p lace .

4 . T h e  m a jo r  m o d ific a tio n s  in th e  o p in io n  fo llow :

(a )  A  n e w  fo o tn o te  9 , a tta c h e d  to  "U n ited  S ta te s  C o n s titu tio n "  on  p a g e  12 is  ad d ed :

(c) 1994-1997 by Micliic, a  division o f  Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved.
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S h o rtly  b o ro re  th e  p u b lica tio n  o f  th is  o p in io n , th e  U n ite d  S ta te s  C o n g re s s  p assed  th e  
R e lig io u s  F re e d o m  R e s to ra tio n  A c t  o f  1993, 107  S ta t. 1488 (1 9 9 3 ). T h a t A c t rep laced  th e  
Smith te s t  w ith  th e  c o m p e llin g  in te re s t te s t. A ssu m in g  th a t th e  A c t is c o n s titu tio n a l and  
a p p lie s  to  th is  case , it  d ^ e s  n o t  a ffe c t th e  o u tc o m e , b e c a u se  w e  h o ld  in th e  n e x t se c tio n  
th a t c o m p e llin g  s ta te  in te re s ts  s u p p o r t  th e  a n ti-d isc rim in a tio n  law s. T h e  m o s t e ffec tiv e  to o l 
th e  s ta te  h as  fo r  c o m b a ttin g  d isc rim in a tio n  is to  p ro h ib it d iscrim in a tio n . C o n se q u e n tly , th e  
m ean s a re  n a rro w ly  ta ilo re d  an d  th e re  is n o  less re s tr ic tiv e  a lte rn a tiv e .

(b ) F o rm e r  fo o tn o te  9  a t p a g e s  12-13  o f  th e  F e b ru a ry  11, 1994, m a jo rity  o p in io n  is dele ted .

(c )  T h e  m o d ifie d  m a jo rity  o p in io n  on  reh e a rin g  w ill b e  issued  as a  P e r  C u ria m  o p in ion  since  
fo rm e r  Ju s t ice  B u rk e  d id  n o t  p a r t ic ip a te  in th e  c o u r t 's  c o n s id e ra tio n  o f  th e  p e titio n  fo r  rehearin g .

E n te re d  b y  d ire c tio n  o f  th e  C o u r t  A n c h o ra g e , A laska , o n  M ay  13, 1994.

P E R  C U R IA M

S w an n er, d /b /a  W h iteh a ll P ro p e r t ie s , a p p e a led  th e  su p e r io r  c o u r t 's  d ec is io n  w h ich  a ffirm ed  th e  
A n c h o ra g e  E q u a l R ig h ts  C o m m iss io n 's  (A E R C ) o rd e r  th a t  S w an n er 's  p o licy  a g a in s t ren tin g  to  
u n m arried  c o u p le s  c o n s ti tu te d  u n la w fu l d isc rim in a tio n  b ased  on  m arita l s ta tu s . S w an n er  d isp u te s  
the  d ec is io n  a n d  c o n te n d s  th a t  e n fo rc in g  th e  a p p licab le  s ta tu te  a n d  m u n icipal o rd in a n ce  v io la te s  
his c o n s titu tio n a l r ig h t to  f re e  e x e rc ise  o f  h is re lig io n  u n d e r  th e  U n ited  S ta te s  and  A laska  
C o n stitu tio n s . S w a n n e r  c la im s th e  A E R C  d ep riv ed  h im  o f  d u e  p ro c e ss  by  a d o p tin g  th e  h earin g  
exam iner 's  re c o m m e n d e d  d ec is io n  a n d  p ro p o se d  o rd e r  w ith o u t i ts e lf  c o n d u c tin g  an  in d ep en d en t 
rev iew  o f  th e  c a se  o n  its m e rits  a n d  b y  failing  to  n o tify  him  th a t  it w o u ld  d o  so.

W e  h o ld  th a t  S w a n n e r  d isc rim in a te d  a g a in s t th e  p o te n tia l  te n a n ts  b a se d  o n  th e ir  m arita l s ta tu s . 
W e fu r th e r  h o ld  th a t  e n fo rc in g  th e  fa ir  h o u sin g  law s  d o e s  n o t d ep riv e  h im  o f  h is rig h t to  free  
e x e rc ise  o f  h is  re lig io n . T h e  p ro c e e d in g s  o f  th e  A E R C  d id  n o t d ep riv e  S w a n n e r  o f  h is righ t to  du e  
p ro c e ss  o f  law . W e  affirm  th e  A E R C  a n d  su p e r io r  c o u r t  d ec is ion s.

I FACTS AND PROCEEDINGS BELOW

Jo se p h  B o w le s , W illiam  F. H a rp e r , and  D e e  M o o s e  filed  th re e  se p a ra te  c o m p la in ts  o f  m arital 
s ta tu s  d isc rim in a tio n  in th e  re n ta l o f  rea l p ro p e r ty  in A n c h o ra g e . T h e  c o m p la in a n ts  a lleged  th a t 
T o m  S w an n e r. d o in g  b u s in e ss  a s  W hitehall P ro p e rtie s , v io la te d  m un icip al and  s ta te  
a n ti-d isc rim in a tio n  law s, A n c h o ra g e  M u n ic ip a l C o d e  (A M C ) 5 .2 0 .0 2 0  a n d  A S 18 .8 0 .240 . 
S w an n e r re fu se d  to  re n t o r  a llo w  in sp e c tio n  o f  re s id e n tia l p ro p e r tie s  a f te r  lea rn in g  th a t each  
co m p la in a n t in te n d e d  to  live w ith  a  m e m b e r o f  th e  o p p o s ite  sex  to  w h o m  h e  o r  sh e  w a s  no t 
m arried .

W h ile  S w a n n e r  d id  n o t  sp ec ifica lly  recall h av in g  c o n v e rsa tio n s  w ith  B o w les , H a rp e r, o r  
M o o se , he  rea d ily  a d m itte d  h av in g  a  p o licy  o f  re fu s in g  to  ren t to  a n y  u n m a rrie d  c o u p le  w h o  
in tend  to  live  to g e th e r  o n  th e  p ro p e r ty . S w an n e r 's  re fu sa l to  re n t o r  sh o w  p ro p e r ty  to  u n m arried
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c o u p le s  is b a se d  o n  his C h ris tian  re lig io u s beliefs. U n d e r  S w an n e r 's  re lig io u s  beliefs, even  a 
n o n -sex u a l liv ing  a rra n g e m e n t b y  ro o m m a te s  o f  th e  o p p o s ite  sex  is im m o ra l a n d  sinful b ec au se  
su ch  an  a rra n g e m e n t su g g e s ts  th e  a p p e a ra n c e  o f  im m ora lity . I t  is u n d is p u te d  th a t  S w an n er 
re jec ted  e ac h  c o m p la in a n t a s  a  te n a n t  b e c a u se  o f  th is  p o licy  a n d  fo r  n o  o th e r  rea so n .

A . Proceedings Before the Anchorage Equal Rights Commission

T h e  A E R C  c o n so lid a te d  th e  th re e  case s  fo r  h ea rin g  a n d  a p p o in te d  R o b e r t  W . L a n d a u  as 
h earin g  e x a m in e r  o n  A pril 6 , 19 90 . L a n d a u  c o n d u c te d  a h ea rin g  o n  O c to b e r  9 a n d  11, 1990 and 
issued  a  tw e n ty -f iv e  p a g e  R ec o m m e n d e d  D e c is io n  and  p ro p o se d  o rd e r  in fa v o r  o f  th e  
com p la in a n ts  o n  Ja n u a ry  7 , 1991. H e  se rv e d  th e  re c o m m e n d e d  d ec is io n  to  S w a n n e r 's  co u n se l and  
th e  A E R C  o n  Ja n u a ry  7, 1991.

P u rsu a n t to  th e  A E R C 's  a d m in is tra tiv e  ru le s  o f  p ro c e d u re  in e ffe c t a t th e  tim e , each  p a rty  had  
ten  d ay s  a f te r  re c e ip t o f  th e  re c o m m e n d e d  d ec is io n  to  su b m it w r itte n  o b je c tio n s . A M C  
5 .1 0 .0 1 5 (A ). W h e n  th e  A E R C  rec e iv es  o b jec tio n s , th e  reg u la tio n s  p ro v id e  fo r  its  rev iew  o f  th e  
re c o rd  and  m o d if ic a tio n  o f  th e  re c o m m en d e d  d ec is io n  w h e re  a p p ro p r ia te . A M C  5 .1 0 .0 1 5 (B ). I f  
th e  p a rtie s  fail to  o b je c t, th e  p ro p o se d  d ec is io n  a u to m a tic a lly  b e c o m e s  final. A M C  5 .1 0 .0 1 5 (A ). 
N e ith e r  S w a n n e r  n o r  th e  A E R C  su b m itte d  w ritte n  o b je c tio n s . O n  Ja n u a ry  2 3 , 1991, th e  A E R C  
issued  a  m e m o ra n d u m  s ta tin g  th a t, p u rsu a n t to  A M C  5 .1 0 .0 1 5 (A ), th e  p a r tie s ' fa ilu re  to  o b je c t to  
th e  h ea rin g  e x a m in e r 's  re c o m m e n d e d  d ec is io n  re su lte d  in h is p ro p o se d  o rd e r  b e c o m in g  final on  
Ja n u a ry  2 2 , 1991. O n  Ja n u a ry  3 1 , 1991, C heri C. Ja c o b u s , A E R C  C h a irp e rso n , issu ed  a  N o tic e  
o f  F inal O rd e r  w h ich  a ffirm ed  th a t  th e  p ro p o se d  o rd e r  b ec am e  final o n  Ja n u a ry  2 2 , 1991.

B. Proceedings Before the Superior Court

S w a n n e r  a p p e a le d  to  th e  s u p e r io r  c o u r t  o n  M a rc h  8, 1991. J u d g e  K a re n  L. H u n t h ea rd  o ral 
a rg u m en t o n  M a y  15, 1992  a n d  issu ed  a  w ritte n  d ec is io n  a n d  o rd e r  o n  A u g u s t  31 , 1992. S he  
a ffirm ed  th e  A E R C 's  d ec is io n , h o ld in g  th a t  (a ) S w an n e r 's  c o n d u c t  c o n s ti tu te d  un law fu l 
d isc rim in a tio n  b a se d  u p o n  m arita l s ta tu s ; (b ) e n fo rc e m e n t o f  th e  s ta te  and  m unicipal 
an ti-d isc rim in a tio n  law s d o e s  n o t  v io la te  S w an n er 's  c o n s titu tio n a l r ig h ts , p u rsu a n t  to  th e  U .S . 
S u p re m e  C o u r t 's  d ec is io n  in Employment Division, Department of Human Resources v. 
Smith, 4 9 4  U .S . 8 7 2 , 108 L. E d . 2 d  87 6 , 110 S. C t. 1595 (1 9 9 0 ), a n d  o u r  d ec is io n s  in  Frank v. 
State, 6 0 4  P .2 d  1068 (A la sk a  1 9 7 9 ) a n d  Seward Chapel, Inc. v. City of Seward, 655  P .2 d  
1293 (A la sk a  1982); and  (c )  th e  a u to m a tic  f in a liza tio n  o f  th e  A E R C 's  d ec is io n  d id  n o t v io la te  
S w an n er 's  d u e  p ro c e ss  rig h ts .

C . Proceedings Before This Court

S w a n n e r  a p p e a le d  to  th is  c o u r t  o n  S e p te m b e r 18, 1992, H e  c o n te n d s  th a t  th e  su p e r io r  c o u r t 
e rre d  in f in d in g  th a t  h e  d isc rim in a te d  a g a in s t th e  c o m p la in a n ts  on  th e  b as is  o f  m arita l s ta tu s . H e
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claim s th a t  he  d o e s  n o t  d isc r im in a te  b ased  on  m arita l s ta tu s , b u t e v en  i f  h e  d o es , he  is excu sed  
from  c o m p lia n c e  w ith  th e  a n ti-d isc rim in a tio n  law s b ec a u se  o f  his fu n d am en ta l r ig h t to  th e  free  
e x e rc ise  o f  h is  re lig io n , g u a ra n te e d  by  th e  A laska  and  U n ited  S ta te s  C o n s titu tio n s . H e  a lso  claim s 
th a t  th e  a u to m a tic  f in a liza tio n  o f  th e  A E R C 's  d ec is io n  v io la te s  h is d u e  p ro c e ss  r ig h ts  u n d e r  th e
A laska  a n d  U n ite d  S ta te s  C o n s titu tio n s , 1

II. DISCUSSION

A . Swanner Violated AMC 5.20.020 and AS 18.80.240 by Discriminating Based on 
Marital Status

S w a n n e r a rg u e s  th a t  h e  d o e s  n o t  d isc rim in a te  ag a in s t ind iv idua ls b ased  o n  th e ir  m arita l s ta tu s  
b ec au se  h e  w ill re n t to  p e o p le  w h o  a re  sing le , m arried , w id o w e d , d iv o rc ed , o r  se p ara te d . 
H o w e v e r, h e  w ill n o t  re n t to  th o s e  w h o m  he e x p e c ts  w ill e n g a g e  in c o n d u c t re p u g n a n t to  his 
re lig io u s beliefs, nam ely  c o h a b ita tio n  o u ts id e  o f  m arriag e . S w an n er  c o n s id e rs  such  c o h a b ita tio n  to  
be  fo rn ic a tio n  an d  im m oral.

T h e  A E R C  re sp o n d s  th a t  th e  law s a t  issu e  d o  n o t re c o g n iz e  a  d is tin c tio n  b e tw e e n  "m arital 
s ta tu s"  a n d  "co h a b ita tio n ."  T h e  A E R C  claim s th e  s ta tu te s ' plain  lan g u a g e  d e m o n s tra te s  th a t 
"m arita l s ta tu s"  in c lu d es  c o h a b ita tin g  coup les .

In  Foreman v. Anchorage Equal Rights Comm'n, 779 P.2d 1199, 1201-03 (A lask a  1989),
w e  lo o k e d  a t th e  p la in  lan g u a g e  o f  A S  1 8 .8 0 .2 4 0 2  ancj A M C  5 .2 0 .0 2 0 ^  and  rev iew ed  th e  in ten t 
beh ind  th e  a n ti-d isc r im in a tio n  law s. In  Foreman, a lan d lo rd  w h o  re fu se d  to  ren t to  an u n m arried  
c o u p le  a rg u e d  th a t  th e  law s d id  n o t  p ro te c t  th e  in te re s ts  o f  u n m a rrie d  cou p les , Id. a t 1201. W e  
held  th a t  th e  la n d lo rd 's  p o licy  a g a in s t ren tin g  to  u n m arried  c o u p le s  u n law fu lly  d iscrim in a ted  o n  
th e  b as is  o f  m arita l s ta tu s . Id. a t  1203. W e  rea so n e d  th a t  b ec au se  th e  lan d lo rd  w o u ld  h av e  ren ted  
to  th e  p ro sp e c tiv e  te n a n ts  h ad  th e y  been  m arried , and  h e  re fu sed  to  re n t th e  p ro p e r ty  o n ly  a fte r  
lea rn in g  th e  c o u p le  w a s  n o t  m arried , " th is  c o n s titu te s  un law fu l d iscrim in a tio n  b ased  o n  m arital 
s ta tu s ."  Id. T h e  sam e rea so n in g  a p p lie s  here . B e c a u se  S w a n n e r w o u ld  h av e  ren ted  th e  p ro p e rtie s  
to  th e  c o u p le s  had  th e y  b ee n  m arried , a n d  he re fu se d  to  ren t th e  p ro p e r ty  on ly  a f te r  h e  learned
they  w e re  n o t, S w a n n e r  u n law fu lly  d iscrim in a ted  o n  th e  basis o f  m arita l s ta tu s .^

B . Enforcement of AMC 5.20.020 and AS 18.80.240 Does Not Violate Swanner's 
Constitutional Right to the Free Exercise of His Religion Under the United States 
Constitution

S w a n n e r  c o n te n d s  th a t e n fo rc e m e n t o f  A M C  5 .2 0 .0 2 0  and  A S 1 8 .8 0 .2 4 0  aga in s t h im  has a  
co e rc iv e  e ffe c t o n  d ie  free  e x e rc ise  o f  his re lig io u s beliefs. H e  be liev es  th a t c o m p lian c e  w ith  th ese  
law s fo rc e s  h im  to  c h o o s e  b e tw e e n  his re lig io u s beliefs and  his live lihood . H e  re q u e s ts  th a t w e  
a c c o m m o d a te  h is  re lig io u s  b e lie fs  b y  c re a tin g  an  ex em p tio n  to  th e  s ta tu te  and  o rd in an ce . T h e  
A E R C  re s p o n d s  th a t  "it is  n o t S w an n e r 's  re lig io u s  beliefs per se  w h ich  ru n  afou l o f  o u r
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a n ti-d isc rim in a tio n  law s, b u t ra th e r  h is a c tio n s  an d  c o n d u c t in a  co m m erc ia l se ttin g ."

T h e  F irs t  A m e n d m e n t to  th e  U n ite d  S ta te s  C o n s titu tio n  p ro v id e s  th a t  "C o n g re ss  shall m ake  
no  law  re s p e c tin g  an  e s ta b lish m en t o f  re lig ion , o r  p ro h ib itin g  th e  f re e  e x e rc ise  t h e r e o f ; . . . "  U .S . 
C onst, am en d . I. T h e  F re e  E x e rc is e  C lau se  a p p lie s  to  th e  s ta te s  b y  its  in c o rp o ra tio n  in to  th e  
F o u r te e n th  A m en d m en t. See Cantwell v. Connecticut, 3 1 0  U .S . 2 9 6 , 3 0 3 , 8 4  L. E d . 1213, 60  S. 
C t. 9 0 0  (1 9 4 0 ) . I t  g ra n ts  a b s o lu te  p ro te c tio n  to  fre e d o m  o f  b e lie f  and  p ro fe ss io n  o f  faith , b u t on ly  
lim ited  p ro te c t io n  to  c o n d u c t d ic ta te d  by  re lig io u s belief. See Employment Div., Dep't oi 
Human Resources v. Smith, 4 9 4  U .S . 872 , 108 L. E d . 2 d  87 6 , 110 S. C t. 1595 (1 9 9 0 ) 
(n a rro w in g  th e  s c o p e  o f  re lig io u s  e x e m p tio n s  u n d e r  th e  F re e  E x e rc ise  C la u se  by  u p h o ld in g  a 
s ta tu te  th a t  c rim in a lize d  p e y o te  u se , as app lied  to  N a tiv e  A m erican  re lig io u s  ce rem o n ie s).

S w a n n e r  c la im s th a t w e  sh o u ld  ap p ly  th e  "co m p ellin g  s ta te  in te re s t"  te s t  s e t  fo r th  in Sherbert 
v. Verner, 374 U .S . 398, 10 L. E d . 2 d  965, 83 S. C t. 1790 (1963), to  d e te rm in e  w h e th e r  th e  law s 
a t issu e  v io la te  h is r ig h t to  free  e x e rc ise  o f  re lig io n  u n d e r th e  U n ite d  S ta te s  C o n s titu tio n .5 
H o w e v e r, in  Smith, th e  U n ite d  S ta te s  S u p re m e  C o u r t  e x p re ss ly  re je c te d  a p p ly in g  th e  Sherbert 
te s t  w h e re  th e  la w  b e in g  c h a lle n g e d  is g en e ra lly  a p p licab le , o r , in o th e r  w o rd s , w h e re  th e  law  is
n o t d ire c te d  a t a n y  p a r tic u la r  re lig io u s  p ra c tic e  o r  o b se rv a n c e .^  Smith, 4 9 4  U .S . a t 885 . "[A ] law  
th a t is n e u tra l  a n d  o f  g e n e ra l ap p licab ility  need  n o t b e  ju s tif ie d  by  a  co m p ellin g  g o v ern m en ta l 
in te re s t e v e n  i f  th e  la w  h as  th e  in c iden ta l e ffec t o f  b u rd e n in g  a  p a r tic u la r  re lig io u s  p rac tice ."  
Church of Lukumi Babalu Aye v. City of Hialeah, 124 L. E d . 2d  4 7 2 , 113 S. C t. 2 2 1 7 , 2 2 2 6
(1 9 9 3 ) (c it in g  Smith, 4 9 4  U .S . 8 7 2 , 108 L. E d. 2d  8 7 6 , 110 S. C t. 1595 (1 9 9 0 )) .7  "N eu tra lity  
and  g e n e ra l app licab ility  a re  in te rre la te d . . . . F a ilu re  to  sa tisfy  o n e  re q u ire m e n t is a  likely 
ind ica tio n  th a t  th e  o th e r  h as  n o t  b ee n  sa tisfied . A  law  failing  to  sa tisfy  th e se  re q u ire m e n ts  m u s t be  
ju s tif ie d  b y  a  c o m p e llin g  g o v e rn m e n ta l in te re s t a n d  m u s t b e  n a rro w ly  ta ilo re d  to  a d v a n ce  th a t 
in te re st."  Id. a t 2 2 2 6 .

T h e  f irs t s te p  in d e te rm in in g  w h e th e r  a  law  is n eu tra l is w h e th e r  it d isc rim in a te s  o n  its  face. "A  
law  lack s fac ia l n eu tra lity  i f  it re fe rs  to  a  re lig io u s p ra c tic e  w ith o u t a  se c u la r  m ean in g  d isce rn ab le  
from  th e  la n g u a g e  o r  c o n te x t."  Id. a t 22.27. N e ith e r  th e  o rd in a n c e  n o r  th e  s ta tu te  c o n ta in  any 
lan g u ag e  sin g lin g  o u t  a n y  re lig io u s  g ro u p  o r  p rac tice .

E v e n  w h e n  a  law  is fac ia lly  n e u tra l, h o w e v e r, it m ay  n o t b e  n eu tra l i f  it is c ra f te d  to  im p ed e  
p a rtic u la r  re lig io u s  c o n d u c t. Id. T h e se  law s c le a r  th a t h u rd le  as w ell. T h e  p u rp o se  o f  A M C  
5 .2 0 .0 2 0  a n d  A S  1 8 .8 0 .2 4 0  is to  p ro h ib it d isc rim in a tio n  in th e  ren ta l h o u s in g  m a rk e t .8 S w an n er 
d o e s  n o t c la im  th a t  th e  p u rp o s e  o f  th e  law s is to  d isc rim in a te  a g a in s t p e o p le  b a se d  on  relig ion ; in 
fac t, he  c o n te n d s  th a t  th e  law s  d o  n o t even  c o v e r  th is  k ind  o f  d isc rim in a tio n . T h e re fo re , th e  law s 
sa tisfy  th e  re q u ire m e n t o f  n eu tra lity .

A d d itio n a lly , th e se  law s a re  g en e ra lly  app licab le . T h e y  ap p ly  to  all p e o p le  invo lved  in ren tin g  
o r  se lling  p ro p e r ty , and  d o  n o t  sp ec ify  o r  im ply  app licab ility  to  a  p a r tic u la r  re lig io u s g ro u p . 
T h e re fo re , a t  le a s t u n d e r  th e  g e n e ra l ru le , no  c om p ellin g  s ta te  in te re s t is n ecessa ry .

Smith p ro v id e s  o n e  g ro u n d  fo r  jud ic ia l e x e m p tio n s  fro m  c o m p lian c e  w ith  n eu tra l law s o f  
gen era l app licab ility . A  c o u r t  m ay  e x e m p t an ind iv id ua l fro m  a law  w h e re  th e  fa c ts  p re se n t a
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hybrid  s itu a tio n  w h e re  an  a d d itio n a l c o n s titu tio n a lly  p ro te c te d  r ig h t is  im p lica ted . Smith, 494  
U .S . a t 8 8 1 -8 2 . L ik e  th e  a p p e lla n t in Smith, S w a n n e r d o e s  n o t c o n te n d  th a t  th e  law s in q u es tio n  
here  in frin g e  o n  any  c o n s titu tio n a l r ig h t o th e r  th a n  h is  r ig h t to  f re e  e x e rc ise  o f  religion. 
C o n se q u e n tly , th is  ca se  d o e s  n o t  p re se n t such  a  "hybrid" s itu a tio n .

W e  c o n c lu d e  th a t e n fo rc in g  A M C  5 .2 0 .0 2 0  a n d  A S  1 8 .8 0 .2 4 0  a g a in s t S w an n e r d o e s  no t 
v io la te  h is r ig h t to  free  e x e rc ise  o f  re lig io n  u n d e r  th e  U n ite d  S ta te s  C o n s titu tio n .9

C. Enforcement of AMC 5.20.020 and AS 18.80.240 Does Not Violate Swanner’s 
Constitutional Right to the Free Exercise of His Religion Under the Alaska 
Constitution

6

S w a n n e r  d o e s  n o t d isp u te  th a t  th e  o rd in a n ce  an d  s ta tu te  a re  g en e ra lly  app licab le  and  neu tral 
u n d e r  Smith, b u t a s se r ts  th a t  " th is d ec is io n  d o e s  n o t  m a n d a te  u se  o f  a  le ss  re s tr ic tiv e  s tan d a rd  by 
s ta te  c o u r ts  in  in te rp re tin g  s ta te  c o n s titu tio n a l p ro te c tio n ."

S w a n n e r  is c o r re c t  in a sse rtin g  th a t  a  s ta te  c o u r t  m ay  p ro v id e  g re a te r  p ro te c tio n  to  th e  free  
e x e rc ise  o f  re lig io n  u n d e r  th e  s ta te  c o n s ti tu tio n  th a n  is n o w  p ro v id e d  u n d e r  th e  U n ited  S ta tes  
C o n s titu tio n . See, e.g., Roberts v . State, 4 5 8  P .2 d  3 4 0 , 3 4 2  (A la sk a  1969) (" W e  a re  n o t b ou nd  
in e x p o u n d in g  th e  A lask a  C o n s titu tio n 's  D e c la ra tio n  o f  R ig h ts  by th e  d ec is io n s  o f  th e  U n ited  
S ta te s  S u p re m e  C o u rt, p a s t o r  fu tu re , w h ich  e x p o u n d  iden tica l o r  c lo se ly  s im ila r p ro v is io n s o f  the  
U n ited  S ta te s  C o n s titu tio n ." ) . T h u s , even  th o u g h  th e  F re e  E x e rc ise  C la u se  o f  th e  A laska  
C o n s titu tio n  is id en tica l to  th e  F re e  E x e rc ise  C lau se  o f  th e  U n ite d  S ta te s  C o n s titu tio n , w e  a re  n o t 
req u ired  to  a d o p t  a n d  app ly  th e  Smith te s t  to  re lig io u s e x e m p tio n  c a se s  inv o lv in g  th e  A laska  
C o n s titu tio n  m ere ly  b ec a u se  th e  U n ited  S ta te s  S u p re m e  C o u rt a d o p te d  th a t  te s t  to  d e te rm in e  the  
app licab ility  o f  re lig io u s e x e m p tio n s  u n d e r  th e  U n ited  S ta te s  C o n s titu tio n . W e  w ill app ly  Frank v. 
State, 6 0 4  P .2d  1068  (A lask a  1979), to  d e te rm in e  w h e th e r  th e  a n ti-d isc rim in a tio n  law s v io la te  
S w an n er's  r ig h t to  free  e x e rc ise  u n d e r  th e  A laska  C o n s titu tio n . 10

In  Frank v. State, w e  a d o p te d  th e  Sherbert te s t  to  d e te rm in e  w h e th e r  th e  F re e  E x e rc ise  
C lause  o f  th e  A lask a  C o n s titu tio n  req u ire s  an  e x e m p tio n  to  a  fac ia lly  n e u tra l law . 11 6 0 4  P .2 d  at 
1070. W e  held  th a t to  in v o k e  a  re lig io u s e x e m p tio n , th re e  re q u ire m e n ts  m u s t be  m et: (1 )  a 
re lig ion  is in v o h  ed , (2 ) th e  c o n d u c t  in q u e s tio n  is re lig io u sly  b ased , and  (3 )  th e  c la im an t is s ince re  
in h is /h e r re lig io u s  belief. Id. a t 1071 (c itin g  Wisconsin v . Yoder, 4 0 6  U .S . 2 0 5 , 2 1 5 -1 6 , 3 2  L. 
Ed. 2 d  15, 9 2  S. C t. 1526  (1 9 7 2 )) , O n c e  th e se  th re e  req u ire m e n ts  a re  m et, " re lig iously  im pelled  
a c tio n s  can  b e  fo rb id d e n  o n ly  'w h e re  th e y  p o se  so m e  su b stan tia l th re a t to  p u b lic  safety , p ea ce  o r 
o rd e r, o r  w h e re  th e re  a re  c o m p e tin g  g o v e rn m en ta l in te re s ts  'o f  th e  h ig h e s t o rd e r  and  . . .  [are] n o t 
o th e rw ise  se rv ed . . . .'" Seward Chapel, Inc. v . City of Seward, 6 5 5  P .2 d  1293, 1301 n.33 
(A lask a  1 9 82 ) (q u o tin g  Frank, 6 0 4  P .2 d  a t 1070).

S w a n n e r c learly  sa tisfies  th e  firs t and  th ird  re q u ire m e n ts  to  in v o k e  an  e x c e p tio n  to  th e  law s 
u n d e r th e  F re e  E x e rc ise  C lause . N o  o n e  d isp u te s  th a t a  re lig io n  is inv o lv ed  h e re  (C hristian ity ), o r  
th a t S w a n n e r  is s in ce re  in h is  re lig io u s b e lie f  th a t  c o h a b ita tio n  is a  sin a n d  by  ren tin g  to
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c o h a b ita to rs , h e  is fac ilita tin g  th e  sin. H o w e v e r , th e  su p e r io r  c o u r t  held  th a t  he  d id  n o t m eet th e  
se co n d  re q u ire m e n t th a t h is  c o n d u c t  w a s  relig io usly  b ased  b e c a u se  "n o th in g  in th e  re c o rd  p erm its  
a  f ind in g  th a t  re fu s in g  to  re n t to  c o h a b itin g  u n m a rrie d  c o u p le s  is a  re lig io u s ritu a l, c e rem o n y  o r 
p ra c tic e  d e e p ly  ro o te d  in re lig io u s  belief."  S w an n er 's  cla im  th a t th e  su p e r io r  c o u r t  m is in te rp re ted  
Frank v. S t a t e  as lim itin g  free  e x e rc ise  r ig h ts  on ly  to  ritu a l o r  c e rem o n y  h as  m erit. In Frank, w e  
d e te rm in e d  th a t  th e  a c tio n  a t  is su e  w a s  a  p ra c tic e  d eep ly  ro o te d  in relig ion . 6 0 4  P .2 d  a t  1072-73. 
H o w e v e r, w e  d id  n o t in tend  to  lim it f re e  e x e rc ise  r ig h ts  on ly  to  a c tio n s  ro o te d  in re lig io u s rituals, 
ce rem o n ie s , o r  p rac tice s . T o  m e e t th e  se co n d  req u irem en t, a  p a rty  m u s t d e m o n s tra te  th a t th e  
c o n d u c t in  q u e s tio n  is re lig io u sly  b ased ; th is  d e te rm in a tio n  is n o t lim ited  to  a c tio n s  resu ltin g  from  
re lig io u s  ritu a ls . S w a n n e r 's  re fu sa l to  re n t  to  u n m arried  c o u p le s  is n o t w ith o u t an  a rg u a b le  basis in 
so m e  te n e ts  o f  th e  d iv e rse  C h ris tian  faith , a n d  th e re fo re , h is c o n d u c t is su fficien tly  re lig iously  
b ased  to  m e e t o u r  c o n s titu tio n a l te s t. A lth o u g h  S w an n er m e e ts  th e  th re e  p re lim in ary  req u irem en ts  
to  in v o k e  an  e x c e p tio n  to  th e  a n ti-d isc r im in a tio n  law s, th e  ana ly sis  d o e s  n o t end  h ere .

A s d is c u s se d  p rev io u s ly , a  re lig io u s  e x e m p tio n  w ill n o t b e  g ra n te d  i f  th e  re lig io u sly  im pelled 
a c tio n  p o se s  " so m e  su b sta n tia l th re a t  to  pu b lic  safe ty , p e a c e  o r  o rd e r  o r  w h e re  th e re  a re  
c o m p e tin g  s ta te  in te re s ts  o f  th e  h ig h e s t o rd e r ."  F r a n k ,  6 0 4  P .2d  a t  1070. T h e  q u es tio n  is w h e th e r 
S w an n er 's  c o n d u c t  p o se s  a  th re a t  to  p u b lic  safe ty , p e a c e  o r  o rd e r, o r  w h e th e r  th e  g o v ern m en ta l 
in te re s t in a b o lish in g  im p ro p e r  d isc rim in a tio n  in h o u sin g  o u tw e ig h s  S w an n e r 's  in te re s t in ac tin g  
b ased  o n  h is re lig io u s  beliefs.

In  o u r  v ie w , th e  se c o n d  p a r t  o f  th e  te s t  a d o p te d  in Frank is app licab le  here . U n d e r  th is  p a rt o f  
th e  Frank te s t ,  w e  m u s t d e te rm in e  w h e th e r  "a c o m p e tin g  s ta te  in te re s t o f  th e  h ig h est o rd e r  
ex ists ."  "T h e  q u e s tio n  is w h e th e r  th a t in te re s t, o r  any  o th e r , w ill su ffe r i f  an  e x e m p tio n  is g ran ted  
to  a c c o m m o d a te  th e  re lig io u s  p ra c tic e  a t issu e ."  Frank, 604 P.2d  a t 1073. T h e  g o v e rn m en t 
p o sse sse s  tw o  in te re s ts  h e re : a  "d eriv a tiv e"  in te re s t in en su rin g  a cc ess  to  h o u sin g  fo r  every one, 
and  a  " tra n sa c tio n a l"  in te re s t in p re v e n tin g  ind iv idual a c ts  o f  d isc rim in a tio n  b ased  o n  irre levan t 
c h a rac te r is tic s . M o s t  free  e x e rc ise  c a se s , inc lud ing  Frank, invo lv e  "derivativ e"  s ta te  in te rests . In 
o th e r  w o rd s , th e  S ta te  d o e s  n o t o b je c t to  th e  p a r tic u la r  a c tiv ity  in w h ich  th e  ind iv idual w o u ld  like 
to  e n g a g e , b u t  is c o n c e rn e d  a b o u t so m e  o th e r  v a riab le  th a t th e  ac tiv ity  w ill a ffec t. T h is  can be  
c o n tra s te d  w ith  a  " tra n sac tio n a l"  in te re s t  in w h ich  th e  S ta te  o b je c ts  to  th e  specific  d es ired  activ ity  
itself.

F o r  ex am p le , in Frank, th is  c o u r t  e x e m p ted  a  C en tra l A lask a  A th ab a sca n  In d ian  need ing  
m o o se  m ea t fo r  a  fu n era l p o tla tc h  fro m  s ta te  h u n tin g  reg u la tio n s . T h e  S ta te  d id  n o t o b jec t to  
k illing m o o s e  p e r  se  ( in d e ed , it e x p re ss ly  a llo w s m o o se  h u n tin g  in se aso n ); th e  S ta te 's  d eriv a tiv e  
in te re s t w a s  in  m a in ta in in g  h ea lth y  m o o se  p o p u la tio n s . In  th e  in s tan t case , th e  g o v e rn m en t's  
d e riv a tiv e  in te re s t  is in p ro v id in g  a c c e ss  to  h o u sin g  fo r  all. O n e  cou ld  a rg u e  th a t i f  a  p ro sp ec tiv e  
ten an t fin d s a lte rn a tiv e  h o u s in g  a f te r  b e in g  initially  den ied  b ec a u se  o f  a  lan d lo rd 's  re lig io u s beliefs, 
th e  g o v e rn m e n t 's  d e riv a tiv e  in te re s t is sa tisfied . H o w e v e r , th e  g o v e rn m e n t a lso  p o sse sses  a 
tra n sa c tio n a l in te re s t  in p re v e n tin g  a c ts  o f  d iscrim in a tio n  b ased  o n  irre lev an t ch a rac te ris tic s  
re g a rd le ss  o f  w h e th e r  th e  p ro sp e c tiv e  te n a n ts  u ltim ate ly  find a lte rn a tiv e  housing .

W e  lo o k  to  Prince v . Commonwealth of Massachusetts, 321 U .S . 158, 88 L. E d . 6 4 5 , 64  S. 
C t. 4 3 8  (1 9 4 3 ), as an  ana lo g y . In  Prince, th e  U n ited  S ta te s  S u p re m e  C o u r t  re fu se d  to  g ran t an
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e x e m p tio n  to  ch ild  la b o r law s  fo r  ch ild ren  d is tr ib u tin g  re lig io u s  lite ra tu re . A s in th is  case , th e  s ta te  
had  a  tra n sa c tio n a l in te re s t: p re v e n tin g  e x p lo ita tio n  o f  ch ild ren  in em p lo y m en t. T h u s , th e  s ta te  
o b je c ted  to  ch ild  lab o r, th e  p a r tic u la r  a c tiv ity  a t  issue , p e r  se , n o t  to  an  e ffec t o f  th a t  activ ity . T h e  
s ta te  le g is la tu re  h ad  p ro h ib ite d  ch ild ren  fro m  w o rk in g  u n d e r  c e rta in  co n d itio n s . T h e re fo re , 
p e rm ittin g  any  ch ild  to  w o rk  u n d e r  su c h  c o n d itio n s  re su lted  in h a rm in g  th e  g o v e rn m en t's  
tra n sa c tio n a l in te re s t. T h is  tra n sa c tio n a l g o v e rn m e n t in te re s t d o e s  n o t in v o lv e  a  nu m erica l c u to f f  
b e lo w  w h ich  th e  h a rm  is in s ig n ifican t u n lik e  in F r a n k .

S im ilarly , in th e  in s ta n t case , th e  le g is la tu re  and  m unicipal assem b ly  d e te rm in e d  th a t  ho u sin g  
d iscrim in a tio n  b a se d  o n  irre le v a n t c h a ra c te r is tic s  sh o u ld  b e  e lim inated . S e e  H o te l ,  M o te l , 
R e s ta u r a n t ,  E tc .  U n io n  L o c a l  8 7 9  v . T h o m a s ,  551 P .2 d  9 4 2 , 945  (A la sk a  1 976) ("T h e  
s ta tu to ry  sc h e m e  c o n s ti tu te s  a  m a n d a te  to  th e  ag e n cy  to  se e k  o u t and  e ra d ic a te  d iscrim in a tio n  in .
. . th e  ren ta l o f  rea l p ro p e r ty ." ) ;  L o o m is  E le c t ro n ic  P r o te c t io n ,  I n c . v . S c h a e fe r ,  5 4 9  P .2 d  1341, 
1343 (A la sk a  1976) (re c o g n iz in g  th e  A lask a  L e g is la tu re 's  " s tro n g  s ta te m e n t o f  p u rp o se  in 
e n a c tin g  A S  1 8 .80 , and  i ts  a v o w e d  d e te rm in a tio n  to  p ro te c t  th e  civil r ig h ts  o f  all A laska  
c itizen s"); se e  a lso  A S 1 8 .8 0 .2 0 0 ; A M C  5 .1 0 .0 1 0 . T h e  e x is ten c e  o f  th is  tra n sa c tio n a l in te rest 
d is tin g u ish es  th is  c a se  fro m  F r a n k  a n d  m o s t o th e r  free  e x e rc ise  c a se s  w h e re  c o u r ts  h av e  g ran ted  
e xem p tio n s . T h e  g o v e rn m e n t 's  tra n sa c tio n a l in te re s t in p rev e n tin g  d isc rim in a tio n  b ased  on  
irre lev an t c h a ra c te r is tic s  d ire c tly  c o n flic ts  w ith  S w an n e r 's  refu sa l to  ren t to  u n m a rrie d  cou p les . 
T h e  g o v e rn m e n t v ie w s  a c ts  o f  d isc rim in a tio n  as in d e p en d e n t soc ia l evils e v en  i f  th e  p ro sp e c tiv e  
ten a n ts  u ltim a te ly  find  h o u sin g . A llo w in g  h o u sin g  d isc rim in a tio n  th a t d e g ra d e s  ind iv iduals, 
a ffro n ts  h u m a n  d ign ity , a n d  lim its o n e 's  o p p o rtu n itie s  re su lts  in h a rm in g  th e  g o v e rn m en t's  
tra n sa c tio n a l in te re s t in p re v e n tin g  su c h  d isc rim in a tio n , U n d e r  F r a n k ,  th is  in te re s t  w ill c learly  
"su ffer i f  an  e x e m p tio n  is g ra n te d  to  a c c o m m o d a te  th e  re lig io u s  p ra c tic e  a t issue ."

T h e  d is se n t a tte m p ts  to  p ro v e  th a t  th e  s ta te  d o e s  n o t v ie w  m arita l s ta tu s  d iscrim in a tio n  in 
h ousing  a s  a  p re ss in g  p ro b le m  by  p o in tin g  to  o th e r  a re a s  in w h ich  th e  s ta te  i ts e lf  d iscrim in a tes 
based  o n  m arita l s ta tu s . H o w e v e r , th o s e  a re a s  a re  easily  d is tin g u ish ed . T h e  g o v e rn m e n t 's  in te re s t 
h ere  is in sp ec ifica lly  e lim in a tin g  m arita l s ta tu s  d isc rim in a tio n  in ho u sin g , ra th e r  th a n  e lim inating  
m arital s ta tu s  d isc rim in a tio n  in g en e ra l. T h e re fo re , th e  o th e r  p o lic ie s  w h ich  a llo w  m arita l s ta tu s  
d iscrim in a tio n  a re  irre le v a n t in d e te rm in in g  w h e th e r  th e  g o v e rn m e n t's  in te re s t in e lim inating  
m arita l s ta tu s  d isc rim in a tio n  in h o u s in g  is com pelling .

In  th e  e x a m p les  th e  d isse n t c ite s , tre a t in g  m arried  c o u p le s  d iffe ren tly  fro m  u n m a rrie d  c o u p le s  
is a rg u ab ly  n e c e s sa ry  to  a v o id  fra u d u le n t ava ilm en t o f  b en efits  ava ilab le  o n ly  to  sp o u ses . T h e  
d ifficu lty  o f  d isce rn in g  w h o se  b o n d s  a re  g e n u in e  and  w h o se  a re  n o t m ay  ju s tify  req u ir in g  official 
ce rtif ica tio n  o f  th e  b o n d s  v ia  a  m a rria g e  d o cu m en t. T h a t p ro b le m  is n o t p re se n t in h o u sin g  case... 
a s th is c a se  d e m o n s tra te s , i f  a n y th in g , an  u n m a rrie d  c o u p le  w h o  w ish  to  live to g e th e r  a re  a t a  
d isad v a n ta g e  i f  th e y  c la im  to  be  ro m a n tica lly  invo lved .

It is im p o rta n t to  n o te  th a t  any  b u rd e n  p laced  o n  S w an n e r 's  re lig ion  by  th e  s ta te  and  m unicipal 
in te re st in e lim in a tin g  d isc rim in a tio n  in  h o u s in g  falls o n  h is c o n d u c t and  n o t h is  beliefs. H e re , th e  
b u rd en  on  his c o n d u c t a ffe c ts  his co m m e rc ia l ac tiv ities . In  U n i te d  S ta te s  v . L e e , 4 5 5  U .S . 2 52 , 
71 L. E d. 2 d  127, 102 S. C t. 1051 (1 9 8 2 ), th e  U n ited  S ta te s  S u p re m e  C o u rt s ta te d  th e  d is tin c tio n  
b e tw e en  c o m m e rc ia l a c tiv ity  a n d  re lig io u s  o b se rv a n ce :
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W h e n  fo llo w e rs  o f  a  p a r tic u la r  se c t e n te r  in to  com m erc ia l ac tiv ity  as a  m a tte r  o f  cho ice , 
th e  lim its th e y  a c c e p t o n  th e ir  o w n  c o n d u c t a s  a  m a tte r  o f  c o n sc ien c e  and  faith , a re  n o t to  
be  su p e r  im p o se d  o n  th e  s ta tu to ry  sch em es w h ich  a re  b ind ing  o n  o th e rs  in  th a t  activ ity .

Id . a t  2 61 .

S w a n n e r c o m p la in s  th a t  a p p ly in g  th e  a n ti-d isc rim in a tio n  law s to  h is  b u s in ess  ac tiv ities  
p re se n ts  hirn w ith  a  "H o b so n 's  c h o ic e " - to  g ive  u p  his e co n o m ic  live lihood  o r  a c t in c o n t.a d ic tio n  
to  his re lig io u s beliefs. A  s im ila r a rg u m e n t w a s  a d v an ced  in Seward Chapel, w h e re  S ew ard  
C hapel a rg u e d  th a t  a p p ly in g  th e  c ity  z o n in g  o rd in a n ce s  to  p ro h ib it c o n s tru c tio n  o f  a  paroch ia l 
sch o o l im perm issib ly  b u rd e n e d  th e  c h ap e l's  free  e x e rc ise  righ ts. 655  P .2 d  a t 1299. W e  c o n c lu d ed  
th a t " th e re  h as  b e e n  n o  sh o w in g  o f  a  re lig io u s b e lie f  w h ich  req u ire s  m em b ers  o f  S e w a rd  C hap e l to  
lo c a te  in  [a  sp ec ific  p lace ]. . . . T h e  inco n v en ien ce  and  e co n o m ic  b u rd en  o f  w h ich  S e w a rd  C hapel 
n o w  c o m p la in s  is c a u se d  la rg e ly  b y  th e  ch o ice  to  bu ild  in  [a  specific  p lace ]. . ." Id. a t 1302 
( fo o tn o te  o m itte d ).

S w a n n e r h as  m a d e  n o  sh o w in g  o f  a  re lig io u s b e lie f  w h ich  req u ire s  th a t  h e  e n g a g e  in th e  
p ro p e r ty -re n ta l  b u sin ess . A d d itio n a lly , th e  eco n o m ic  b u rd en , o r  "H o b so n 's  cho ice ,"  o f  w h ich  he  
com pla in s , is c a u se d  by  h is c h o ic e  to  e n te r  in to  a  com m erc ia l ac tiv ity  th a t  is reg u la ted  by  
a n ti-d isc rim in a tio n  law s. S w a n n e r  is v o lu n tarily  en g a g in g  in p ro p e r ty  m a n ag e m e n t. T h e  law  and 
o rd in a n ce  re g u la te  u n law fu l p ra c tic e s  in th e  ren ta l o f  real p ro p e rty  and  p ro v id e  th a t  th o se  w h o  
en g a g e  in th o s e  ac tiv itie s  shall n o t d isc rim in a te  o n  th e  oasis o f  m arita l s ta tu s . See A S  18 .80 .240 ; 
A M C  5 .2 0 .0 2 0 . V o lu n ta iy  com m erc ia l ac tiv ity  d o es  n o t rece iv e  th e  sa m e  s ta tu s  a c c o rd e d  to  
d irec tly  re lig io u s  ac tiv ity . Cf. Frank v. State, 60 4  P .2 d  a t 1075 (ex e m p tin g  an  A th ab a sca n  Ind ian  
from  s ta te  h u n tin g  re g u la tio n s  " to  p e rm it th e  o b se rv a n ce  o f  th e  a n c ie n t tra d itio n s  o f  th e  
A th ab ascan s").

"A s [Jam es] M a d iso n  su m m a riz ed  th e  po in t, f ree  e x e rc ise  sh o u ld  p reva il in ev e ry  c a se  w h e re  it 
d o es  n o t tre sp a s s  o n  p r iv a te  r ig h ts  o r  th e  pub lic  p ea ce ."  M ichael W . M cC o n n e ll, Free E x e rc is e  
Revisionism a n d  the Smith Decision, 5 7  Chi. L. R ev. 1109, 1145 (1 9 9 0 )  (c ita tio n  o m itte d ). 
B e c a u se  S w a n n e r 's  re lig io u sly  im pelled  ac tio n s  tre sp a ss  on  th e  p riv a te  r ig h t o f  u n m a rrie d  c o u p les  
to  n o t b e  u n fa irly  d isc rim in a ted  a g a in s t in ho u sin g , he  c a n n o t b e  g ra n te d  an  e x e m p tio n  fro m  the  
h o u sin g  a n ti-d isc rim in a tio n  law s. T h e re fo re , w e  c o n c lu d e  th a t e n fo rc em en t o f  A M C  5 .2 0 .0 2 0  and 
A S 1 8 .8 0 .2 4 0  a g a in s t S w a n n e r  d o e s  n o t v io la te  his r ig h t to  free  e x e rc ise  o f  re lig io n  u n d e r  the  
A laska  C o n s titu tio n .

D. The AERC Did Not Deprive Swanner of Due Process of Law

1. AMCR 5.10.015(A) is Not an Unconstitutional Delegation by the
AERC
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A n c h o ra g e  M u n ic ip a l C o d e  5 .1 0 .0 4 0  a u th o riz e s  th e  A E R C : (a ) to  h o ld  p u b lic  h earing s; (b ) to  
ad m in is te r  o a th s  a n d  issu e  su b p o e n a s ; (h ) to  d e le g a te  to  its  e x e c u tiv e  d ire c to r  all p o w e rs  and  
d u ties  e x c e p t th e  p o w e r  to  h o ld  h ea rin g s  and  issu e  o rd e rs ; and  (i) to  a d o p t  p ro ce d u ra l and  
e v id en tia ry  ru le s  n e c e ssa ry  to  fulfill th e  in ten t o f  T itle  5. A M C  5 .1 0 .0 4 0 . T h e  A E R C 's  p o w e r  to  
"ad o p t p ro c e d u ra l  and  e v id e n tia ry  ru le s"  is e ffe c tu a ted  b y  p ro m u lg a tin g  m u n ic ip a l reg u la tio n s .

A n c h o ra g e  M u n ic ip a l C o d e  o f  R eg u la tio n s  (A M C R ) p ro v id e s  th e  s c o p e  o f  th e  h earin g  
exam in er 's  re c o m m e n d a tio n .

T h e  h e a rin g  e x a m in e r . . . shall ru le  o n  th e  adm issib ility  o f  e v id en ce  and  o th e r  p ro ce d u ra l 
m a tte rs . O n  any  q u e s tio n  w h ich  w o u ld  b e  d e te rm in a tiv e  o f  th e  ju r isd ic tio n  o f  th e  
c o m m iss io n  o r  o f  th e  cu lp ab ility  o f  any  party , th e  h ea rin g  e x a m in e r . . . m a y  o n ly  m ak e  
re c o m m e n d a tio n s  to  th e  full com m ission .

A M C R  5 . 1 0 .0 1 3 (C ) (2 ) .12  A d d itio n a lly , "all re c o m m e n d a tio n s  o f  th e  h ea rin g  exam in er . . . 
shall b e  c o n s is te n t w ith  c o m m iss io n  d ec is io n s  and  reg u la tio n s ."  A M C R  5 .1 0 .0 1 3 (C )(4 ) .

A M C R  5 .1 0 .0 1 5  (A ) s ta te s :

A lte r  a  p a r ty  . . . re c e iv e s  th e  h ea rin g  exam in er 's  . . . p ro p o se d  fin d in g s  o f  fac t, 
c o n c lu s io n s  o f  law  a n d  p ro p o se d  o rd e r , th a t p e rso n  o r  h is /h e r re p re se n ta tiv e  m ay, w ith in  
10 d ay s o r  su c h  o th e r  tim e  fix ed  b y  th e  chair, p re se n t w ritte n  o b je c tio n s  to  th e  
co m m iss io n . I f  n o  p a r ty  files an  o b je c tio n  w ith in  te n  days, th e  p ro p o sa l shall b ec o m e  final.

S w a n n e r  c la im s th a t  A M C R  5 .1 0 .0 1 5 (A ) d irec tly  con flic ts  w ith  A M C R  5 .1 0 .0 1 3 (C )(2 )  
b ec au se  " [S e c tio n ]  5 .1 0 .0 1 5  a p p e a rs  to  p erm it th e  co m m iss io n  to  a d o p t th e  h ea rin g  exam iner's  
re c o m m e n d a tio n s  w ith o u t  e v e r  c o n s id e rin g  its  c o n te n t, ra tio n a le  o r  re c ti tu d e ."  H e  in te rp re ts  
A M C R  5 . 1 0 .0 1 3 (C )(2 )  a s  a u th o r iz in g  o n ly  " th e  full co m m issio n"  to  d e te rm in e  a  q u e s tio n  w h ich  is 
d e te rm in a tiv e  o f  ju r isd ic tio n  o r  o f  th e  cu lp ab ility  o f  a  p arty ; S w an n e r a s se rts  th a t  h is cu lpab ility  in 
h o u sin g  d isc rim in a tio n  w a s  a t issue . H e  c o n te n d s  th a t th e  A E R C  a b d ic a te d  its  resp o nsib ility  by 
a d o p tin g  th e  h e a rin g  e x a m in e r 's  rec o m m en d a tio n , and , th e re fo re , th e  A E R C  v io la te d  A M C R  
5 .1 0 .0 1 3 .

S w a n n e r  is c o r re c t  th a t th e  h ea rin g  e x a m in er d id  n o t h av e  th e  a u th o r ity  to  d e term in e  
S w an n er 's  cu lpab ility . In s te a d  h e  h ad  th e  a u th o rity  to  m a k e  a  re c o m m e n d a tio n , w h ich  is exactly  
w h a t h e  d id . H e a r in g  E x a m in e r  L a n d a u  m a d e  a  rec o m m en d a tio n  to  th e  A E R C  and  th e  A E R C  
d ec id ed  to  a d o p t  it. T h e re fo re , no  co n flic t ex is ts  b e tw e e n  A M C R  5 .1 0 .0 1 3 (C )(2 )  and  A M C R  
5 .1 0 .0 1 5 (A ), a n d  th e  A E R C  fo llo w e d  its  o w n  re g u la tio n s  in a d o p tin g  th e  h ea rin g  exam iner's  
re c o m m e n d a tio n .13

2. The Regulations Do Not Require an Independent Review by the AERC
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S w a n n e r f in d s  fau lt w ith  th is  p ro c e ss  and  c o m p la in s  th a t  th e  A E R C 's  re g u la tio n s  d o  n o t g ran t 
it a u th o r ity  to  a p p ro v e  a  h ea rin g  exam iner 's  d ec is io n  w ith o u t c o n d u c tin g  an  in d e p en d e n t rev iew . 
N o  ru le  o f  p ro c e d u re  p ro v id e s  th a t  th e  A E R C  m u st in d e p en d e n tly  re v ie w  th e  h ea rin g  exam iner's  
rec o m m en d a tio n s . A M C R  1 5 .1 0 .0 1 5 (B ) exp ressly  p ro v id e s  fo r  th e  A E R C 's  rev iew  o f  th e  h ea rin g  
e xam in er 's  re c o m m e n d a tio n s  a f te r  a  p a rty  tim ely  files an  o b jec tio n . S w a n n e r  did n o t file an 
o b jec tion ; th e re fo re , th e  re g u la tio n s  req u ired  n o  in d e p en d e n t rev iew  by th e  A E R C .

3. Due Process Did Not Require That the AERC Personally Notify Swanner That 
It Would Adopt the Hearing Examiner's Recommendation Absent an Objection 
Within Ten Days

S w a n n e r  c la im s th e  A E R C 's  a d o p tio n  o f  th e  h ea rin g  e x am in er 's  re c o m m e n d a tio n  v io la ted  his 
c o n s titu tio n a l r ig h t to  d u e  p ro c e ss  o f  law . B o th  th e  A lask a  a n d  U n ite d  S ta te s  C o n s titu tio n s  
p ro v id e  th a t  a  p e rs o n  shall n o t  b e  d ep riv ed  o f  "life, liberty , o r  p ro p e r ty , w ith o u t d u e  p ro c e ss  o f  
law ." A lask a  C o n s t., A rt, 1, § 7; U .S . C o n st, am end . X IV , § 1. " D u e  p ro c e s s  req u ire s  'th a t 
d ep riv a tio n  o f  life, lib e rty  o r  p ro p e r ty  by  a d ju d ic a tio n  be  p ro c e e d e d  b y  n o tic e  . . . a p p ro p r ia te  to  
th e  n a tu re  o f  th e  c ase .'"  Wickershain v. State Com. Fisheries Entry Comm'n, 680 P .2 d  1135,
1144 (A la sk a  1 9 84 ) (q u o tin g  Mullanc v. Central Hanover Bank and Trust Co., 3 3 9  U .S . 306 , 
313 (1 9 5 0 )) . T h is  c o u r t  held  "an  e le m e n ta ry  and  fu n d am en ta l req u ire m e n t o f  d u e  p ro c e ss  in any  
p ro ce ed in g  w h ich  is to  b e  a c c o rd e d  finality  is n o tic e  re a so n a b ly  c a lc u la te d , u n d e r  all th e  
c ircu m stan c es , to  a p p rise  in te re s te d  p a rtie s  o f  th e  p en d e n cy  o f  th e  a c tio n ."  Aguchak v. 
Montgomery Ward Co., Inc., 5 2 0  P .2 d  1352, 1356 (A lask a  1974) (a d o p tin g  Mullane lan g u ag e  
fo r  ana ly sis  u n d e r  th e  A lask a  C o n s titu tio n ) .

S w a n n e r s ta te s  th a t  h e  d id  n o t rec e iv e  n o tic e  th a t h is fa ilu re  to  o b je c t to  th e  h earin g  
exam in er's  re c o m m e n d e d  d ec is io n  w o u ld  resu lt in th e  A E R C  m ak in g  th e  d ec is io n  final. H e  cla im s 
th a t he  b ec am e  a w a re  o f  th e  A E R C 's  in ten t to  a p p ro v e  th e  h ea rin g  e x a m in e r 's  rec o m m en d e d  
dec is io n  th e  d ay  a f te r  o b je c tio n s  to  th e  p ro p o se d  o rd e r  w e re  du e , w h e n  th e  A E R C  issu ed  a  
m e m o ra n d u m  s ta tin g  th e  p ro p o se d  o rd e r  b ecam e  final. T h e re fo re , he  c la im s he  w a s  n o t g iven  
"n o tice  re a so n a b ly  ca lcu la ted , u n d e r  all th e  c ircu m stan c es , to  a p p rise  [h im ] o f  th e  p en d en cy  o f  th e  
ac tio n , as re q u ire d  by  A lask a  law ."

S w a n n e r c a n n o t c la im  th a t h e  w a s  u n a w a re  o f  th e  p en d e n cy  o f  th is  a c tio n . T h e  a c tu a l h earing  
in th is  m a tte r  o c c u rre d  o n  O c to b e r  9 and  11, 1990, and  S w a n n e r p a r tic ip a te d  in se v en  m o n th s  o f  
form al p re -h e a r in g  p ro c e d u re s  an d  d isco v ery . S w a n n e r  w a s  c learly  a w a re  o f  th e  "p en d en cy  o f  th is 
a c tio n ."  M o re o v e r , A M C R  5 .1 0 .0 1 5  w a s  read ily  ava ilab le  to  S w a n n e r an d  th e  p u b lic  fro m  b o th  
the  A E R C  a n d  th e  S ta te  L a w  L ib rary . A cco rd in g ly , th e  A E R C  did  n o t d en y  S w a n n e r  d u e  p ro cess .

Ill CONCLUSION

W e h o ld  th a t  S w a n n e r  im perm issib ly  d iscrim in a ted  a g a in s t B o w le s , H a rp e r , and  M o o se  
b ec au se  he w o u ld  n o t  ren t to  th e m  b ased  o n  th e ir  m arita l s ta tu s . T h e  F re e  E x e rc is e  C lau se  o f  th e
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U nited  S ta te s  an d  A lask a  C o n s titu tio n s  d o  n o t p e rm it S w a n n e r  to  d iso b ey  th e  s ta te  and  m unicipal 
a n ti-d isc rim in a tio n  law s  b y  en titlin g  h im  to  an  exem p tio n . T h e  A E R C  d id  n o t d en y  S w an n e r his 
r ig h t to  d u e  p ro c e s s  by  fo llo w in g  its  p ro c e d u ra l reg u la tio n s .

T h e  A E R C 's  final o rd e r  and  th e  su p e r io r  c o u r t 's  o p in io n  a re  A F F IR M E D .

DISPOSITION

The AERC's final order and the superior court's opinion are AFFIRMED.

DISSENT

M O O R E , C h ie f  Ju s tice , d issen ting .

A rtic le  I, se c tio n  4  o f  th e  A lask a  C o n s titu tio n  d ec la res  th a t  "no  law  shall b e  m a d e  resp ec tin g  
an  e s ta b lish m e n t o f  re lig ion , o r  p ro h ib itin g  th e  f re e  e x e rc ise  th e re o f ."  A s th e  m a jo rity  c o rre c tly  
rec o g n iz es , th is  p ro v is io n  m ay  p ro v id e  g re a te r  p ro te c tio n  o f  free  e x e rc ise  r ig h ts  th a n  is n o w  
p ro v id e d  u n d e r  th e  U n ite d  S ta te s  C o n s titu tio n . O p in io n  a t 12-13 . A cco rd in g ly , w h ile  th e  U n ited  
S ta te s  S u p re m e  C o u r t  h as  a d o p te d  a  n e w  te s t  to  an a ly ze  f re e  e x e rc ise  c la im s su c h  a s  th e  o n e  a t
issu e  here ,*  th e  m a jo rity  a g re e s  th a t  w e  w ill c o n tin u e  to  ap p ly  th e  c om p ellin g  in te re s t te s t  in 
in te rp re tin g  th e  f re e  e x e rc ise  c la u se  o f  th e  A laska  C o n s titu tio n . O p in io n  a t  13.

O u r  d e c is io n  in Frank v. State, 6 0 4  P .2 d  1068 (A lask a  1979), se ts  fo rth  th e  fra m e w o rk  from  
w hich  w e  m u s t d e te rm in e  w h e th e r  A M C  5 .2 0 .0 2 0  and  A S  1 8 .8 0 .2 4 0  v io la te  S w an n e r 's  righ t to  
th e  free  e x e rc ise  o f  h is re lig ion . A s w e  s ta ted  in Frank, "no  v a lu e  h as  a  h ig h e r p lace  in o u r  
c o n s titu tio n a l sy s te m  o f  g o v e rn m e n t th a n  ll»at o f  re lig io u s fre e d o m ."  6 0 4  P .2 d  a t 1070. F o r  th is 
rea so n , a fac ia lly  n eu tra l s ta tu te  o r  o rd in a n ce  w h ich  in te rfe re s  w ith  re lig io u s-b ased  c o n d u c t m ust 
be  ju s tif ie d  by  a  co m p e llin g  s ta te  in te re st. Id. A b se n t such  an  in te re s t, o u r  c o n s titu tio n  req u ires  an 
ex e m p tio n  f ro m  th e  law s a t issu e  to  a c c o m m o d a te  re lig io u s p rac tice s . Id. a t 1070-71.

T h e  m a jo rity  a c k n o w le d g e s  th a t  S w an n er 's  a c tio n s  fall w ith in  th e  am b it o f  th e  free  exerc ise  
c lause. S w a n n e r  h as  sh o w n  th a t h is refu sa l to  ren t a p a r tm e n ts  to  u n m a rrie d  ind iv idua ls w h o  plan 
to  live w ith  a  m e m b e r o f  th e  o p p o s ite  sex  is b ased  o n  h is C h ris tian  faith , w h ich  stric tly  p ro sc rib es  
such  c o h a b ita tio n . N o  o n e  q u e s tio n s  th e  sin cerity  o f  h is re lig io u s  b e lie f  th a t  he  fac ilita te s  a sin by 
ren tin g  to  u n m a rrie d  ind iv id u a ls  su ch  a s  th e  c o m p la in an ts  in th is  case . See O p in io n  a t 15-16. F o r  
th is rea so n , S w a n n e r 's  re lig io u sly  im p elled  c o n d u c t m u st b e  p ro te c te d  u n d e r  A lask a  law  u n less th e  
A E R C  can  s h o w  th a t  th e  c o n d u c t p o se s  "som e su b stan tia l th re a t  to  p ub lic  sa fe ty , p ea ce  o r  o rd er,"  
o r  th a t th e re  e x is t c o m p e tin g  g o v e rn m en ta l in te re s ts  " o f  th e  h ig h est o rd e r"  w h ich  a re  n o t 
o th e rw ise  se rv e d  w ith o u t lim iting  S w an n er 's  c o n d u c t. Frank, 6 0 4  P .2 d  a t 1070 (c itin g  Wisconsin 
v. Yoder, 4 0 6  U .S . 2 0 5 , 2 1 5 , 3 2  L. E d . 2d  15, 92  S. C t. 1526  (1 9 7 2 ) and  Sherbert v. Vcrner, 
3 7 4  U .S . 3 9 8 , 4 0 3 , 10 L. E d . 2 d  9 6 5 , 83 S. C t. 1790  (1 9 6 3 )) ;  Seward Chapel, Inc. v. City of 
Seward, 6 5 5  P .2 d  1293, 1301 n .33  (A la sk a  1982). I d o  n o t b e lieve  th e  A E R C  h as m et its  b u rd en  
in th is case . I w o u ld  th e re fo re  g ra n t  S w an n er an  ex e m p tio n  to  a c c o m m o d a te  his re lig io u s beliefs.

F irs t, I n o te  th a t  in d e te rm in in g  th a t  th e  g o v e rn m en ta l in te re s t in th is  ca se  is " o f  th e  h igh est
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o rd e r,"  th e  m a jo rity  a n n o u n c e s  an  en tire ly  n e w  a n d  u n n e c e s sa ry  te s t  ex am in in g  th e  s ta te 's  
" tra n sac tio n a l"  a n d  "d eriv a tiv e"  in te re s ts . O p in io n  a t  16-17 . U n d e r  th is  ana lysis , th e  m ajo rity  
c o n c lu d e s  th a t  th e  s ta te  h as  a  tra n sa c tio n a l, o r  p e r  se , in te re s t in p rev e n tin g  "ind iv idual a c ts  o f  
d iscrim in a tio n  b a se d  o n  irre le v an t c h a rac te r is tic s"  w h ich  o v e rr id e s  S w an n er 's  f re e  ex e rc ise  rig h ts  
in th is case . B e c a u s e  th e  in te re s t is  " tra n sac tio n a l,"  th e  m a jo rity  c o n c lu d e s  th a t  n o  e v id en tia l^  
basis is re q u ire d  to  sh o w  th a t  ren ta l h o u s in g  fo r  u n m a rrie d  c o u p le s  h as  b e c o m e  sc a rce . H o w e v e r, 
b e fo re  th e  c o u r t  w o u ld  e n fo rc e  th e  s ta te 's  "d eriv a tiv e"  in te re s t in "en su rin g  a c c e ss  to  h o u s in g  fo r 
e v e ry o n e ,"  th e  A E R C  a p p a ren tly  w o u ld  h av e  to  m a k e  an  e v id en tia ry  sh o w in g  th a t  c o h a b ita tin g  
c o u p les  h av e  e x p e r ie n c e d  h a rd sh ip  in f ind in g  ava ilab le  h o u sin g , i .e ., th a t  S w a n n e r 's  c o n d u c t p o se s  
a  "su b stan tia l th re a t  to  p u b lic  sa fe ty , p e a c e  o r  o rd e r ."  F r a n k ,  6 0 4  P .2 d  a t 1070.

In  m y o p in io n , th is  a m o rp h o u s  ana ly sis  c f  th e  s ta te 's  in te re s ts  u ltim a te ly  w ill p ro v e  to  be  
u se le ss  in re so lv in g  fu tu re  free  e x e rc ise  cases. E v en  in th is  case , I d o  n o t  b e liev e  it p ro v id e s  a 
usefu l d is tin c tio n  o f  th e  in te re s ts  a t  issue . F o r  exam ple , th e  m a jo rity  d e te rm in e s  th a t  th e  s ta te  has a 
p e r  se  o b je c tio n  to  m arita l s ta tu s  d isc rim in a tio n  in h o u s in g  w h ich  o v e rc o m e s  S w an n er 's  free  
ex e rc ise  r ig h ts . T h e  m a jo rity  d e fin es  th is  in te re s t as th a t  in  "p rev e n tin g  a c ts  o f  d iscrim in atio n  
based  o n  irre le v a n t c h a ra c te r is tic s ."  O p in io n  a t 17. S u c h  an  a rtic u la tio n  o f  th e  s ta te 's  in te re s t 
p o se s  m y riad  q u e s tio n s . W h o  is to  d e te rm in e  w h a t is an  " irre lev an t"  c h a ra c te r is tic ?  O bv iously , 
m arital s ta tu s  is  n o t " irre lev an t"  to  S w an n er. It is c en tra l to  th e  q u e s tio n  w h e th e r  he  w ill be 
c o m m ittin g  a  s in  u n d e r  th e  d ic ta te s  o f  h is  re lig ion . Is  th e  leg is la tiv e  b ran ch  th e  final a rb ite r  o f  
re lev an cy  o r  irre le v an c y ?  F u rth e r , th e  d isc rim in a tio n  a t issu e  h e re  is n o t b ased  on  inn a te  
"ch a rac te r is tic s"  b u t ra th e r  o n  th e  c o n d u c t  o f  p o te n tia l ten an ts . W h ile  th is  c o n d u c t  is w o rth y  o f  
so m e  p ro te c tio n , it d o e s  n o t w a rra n t  th e  sam e c o n s titu tio n a l p ro te c t io n  g iv en  to  re lig iously  
c o m p elled  c o n d u c t. I am  n o t  w illing  to  p la ce  th e  rig h t to  c o h a b ita te  o n  th e  sa m e  c o n s titu tio n a l 
level as th e  r ig h t to  f re e d o m  fro m  d iscrim in a tio n  b ased  o n  e ith e r  in n a te  c h a ra c te r is tic s  - -  su ch  as 
race  o r  g e n d e r  - -  o r  c o n s titu tio n a lly  p ro te c te d  belief, su ch  as free d o m  o f  re lig ion .

In a d d itio n , it rem ain s  u n c le a r  to  m e  h o w  th e  s ta te 's  "d eriv a tiv e"  in te re s ts  a re  to  b e  iden tified . 
H e re , th a t  in te re s t is d efin ed  w ith  little  e x p lan a tio n  a s  b e in g  th e  s ta te 's  in te re s t in "p rov id ing  
acc ess  to  h o u s in g  fo r  all." O p in io n  a t 17. D o e s  th is  m ean  th e  s ta te  h as  n o  p e r  se  o b je c tio n  to  th e  
fac t th a t  so m e  in d iv id u a ls  m ay  h av e  lim ited  a cc e ss  to  h o u sin g ?  In  F r a n k ,  c o u ld  it n o t b e  sa id  th a t 
th e  s ta te  h ad  a  p e r  se  in te re s t in e n fo rc in g  its  h u n tin g  reg u la tio n s?

In F r a n k ,  th is  c o u r t  se t fo rth  a  w o rk a b le  and  su ffic ien t g u id e  to  d e te rm in e  w h e th e r  a 
g o v e rn m en ta l in te re s t  is su ffic ien tly  c om p ellin g  to  o v e rc o m e  an  ind iv id ua l's  f re e  ex e rc ise  rights. 
60 4  P .2 d  a t 1070 . It seem s to  m e th a t  th e  m a jo rity 's  e ffo rt to  e x p a n d  th is  ana ly sis  a d d s  little  to  th e  
ac tua l an a ly s is  o f  in te re s ts  a t  s tak e . T o  th e  c o n tra ry , I se e  th e  m a jo rity 's  e x p a n s io n  o f  F r a n k  as 
little  m o re  th a n  a  s tra in ed  e ffo rt to  d is tingu ish  F r a n k  fro m  th e  p re se n t s itu a tio n  w h en  such  a 
d is tin c tio n  is n o t  log ica lly  ju s tif ie d . In  th is  e ffo rt, th e  m a jo rity  to ta lly  ig n o re s  th e  re c o rd  in th is 
case , and  it e n g a g e s  in a  g a m e  w h e re  th e  " tra n sac tio n a l"  o r  "d e riv a tiv e"  label a tta c h e d  to  any  
g iven  s ta te  in te re s t  p re d e te rm in e s  th e  o u tc o m e  o f  th e  case .

T h e r e  is  n o  g o v e r n m e n ta l  i n t e r e s t  " o f  t h e  h ig h e s t  o r d e r "  to  j u s t i f y  t h e  b u r d e n  o n
S w a n n e r 's  f u n d a m e n ta l  r ig h ts .
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E v e n  a p p ly in g  th e  fra m e w o rk  a n n o u n c e d  b y  th e  c o u r t  in a n a ly z in g  w h e th e r  th e  s ta te 's  in te re s t 
is " o f  th e  h ig h e s t o rd e r ,"  I c a n n o t a g re e  w ith  th e  c o u r t 's  rea so n in g  and  re su ltin g  d ec is ion . In  
e ssen ce , th e  m a jo rity 's  c o n c lu s io n  is th a t  m arita l s ta tu s  d isc rim in a tio n  c o n s titu te s  su ch  an  a ffro n t 
to  hu m an  d ig n ity  th a t th e  s ta te  h as  a  per se o b lig a tio n  " o f  th e  h ig h e s t o rd e r"  to  p re v e n t it. B ased  
on  m y ana ly sis  o f  free  e x e rc ise  ju r isp ru d e n c e  and  th e  issu es  su rro u n d in g  m arita l s ta tu s  
d iscrim ina tion , I c a n n o t c o n c lu d e  th a t  e ra d ic a tio n  o f  m arita l s ta tu s  d isc rim in a tio n  in th e  ren tal 
h o u sin g  in d u s try  c o n s titu te s  a  g o v e rn m en ta l in te re s t o f  su ch  h igh  o rd e r  a s  to  ju s tify  b u rd en in g
S w an n er 's  fu n d am en ta l c o n s titu tio n a l r ig h ts .^

T h e re  can  b e  no  q u e s tio n  th a t th e  s ta te  h as  a  co m p ellin g  in te re s t  in e ra d ic a tin g  d iscrim in a tio n  
ag a in s t c e rta in  h is to rica lly  d is ad v a n ta g ed  g ro u p s . See, e.g, Bob Jones University v . United 
States, 461 U .S . 5 7 4 , 5 9 3 -9 5 , 76  L . E d . 2 d  157, 103 S. C t. 2 0 1 7  (1 9 8 3 ) (rac ia l d iscrim in ation ); 
Roberts v . United States Jaycees, 4 6 8  U.S. 60 9 , 6 2 5 , 82  L . E d . 2 d  4 6 2 , 104 S. C t. 3 2 4 4  (1 9 8 4 ) 
(g e n d e r d isc rim in a tio n ). T h is  co m p ellin g  in te re s t h as  b ee n  fo u n d  to  ex ist b a sed  o n  a  d e te rm in a tio n  
th a t th e  d isc rim in a tio n  a t issu e  is so  inv id iou s to  p e rso n a l d ig n ity  and  to  o u r  c o n c e p t o f  fair 
tre a tm e n t as to  w a rra n t  s tr ic t p ro te c tio n . T h e re  is n o  q u e s tio n  th a t S w an n e r 's  r ig h t to  free ly  
ex e rc ise  his re lig io n  c o u ld  and  sh o u ld  b e  b u rd en e d  i f  h e  e n g a g e d  in su ch  d isc rim in a tio n  as a  resu lt 
o f  h is re lig io u s beliefs.

T h is  fa c t d o e s  n o t m ean , h o w e v e r, th a t  every fo rm  o f  d isc rim in a tio n  is eq u a lly  inv id ious o r 
th a t th e  s ta te 's  in te re s t  in p rev e n tin g  it necessa rily  o u tw e ig h s  fu n d am en ta l c o n s titu tio n a l righ ts. 
R a th er, th e  c a se s  w h ich  h av e  u p h e ld  an im p o sitio n  o n  free  e x e rc ise  h av e  a rtic u la te d  certa in  
specific  re a so n s  th a t so m e  fo rm s  o f  d isc rim in a tio n  a re  o f  p a r tic u la r  g o v e rn m e n ta l in te re s t and 
d ese rv in g  o f  h e ig h te n e d  ju d ic ia l sc ru tiny . In  Bob Jones University v. United States, 461 U .S . 
574 , 76  L . E d . 2 d  157, 103 S. C t. 2 0 1 7  (1 9 8 3 ), fo r  exam ple , th e  S u p re m e  C o u r t  re fu se d  to  g ran t 
tax -ex e m p t s ta tu s  to  sc h o o ls  th a t  m a in ta ined  rac ia lly  d isc rim in a to ry  p o lic ie s  u n d e r  th e ir  
in te rp re ta tio n  o f  th e  B ib le. In  d o in g  so , th e  C o u rt d iscu ssed  th is  n a tio n 's  lo n g  h is to ry  o f  officially  
san c tio n e d  rac ia l se g re g a tio n  and  d isc rim in a tio n  in e d u c a tio n . I t  fu r th e r  n o te d  th a t, sin ce  th e  la te  
1950s, e v e ry  p ro n o u n c e m e n t o f  th e  S u p re m e  C o u rt and  m yriad  A c ts  o f  C o n g re ss  and  E x e cu tiv e  
O rd e rs  a tte s te d  to  a  n a tio n a l p o licy  p ro h ib itin g  su ch  d isc rim in a tio n . Id. a t  5 9 4 -9 5 , 604 . It 
th e re fo re  c o n c lu d e d  th a t  " th e re  can  n o  lo n g e r  be  a n y  d o u b t th a t  rac ia l d isc rim in a tio n  in e d u c a tio n  
v io la te s  d eep ly  a n d  w ide ly  a c c e p te d  v ie w s o f  e le m e n ta iy  ju s tic e ."  Id. a t 592 . A cco rd in g ly , th e  
g o v e rn m e n t's  in te re s t  in e ra d ic a tin g  rac ia l d iscrim in a tio n  in e d u c a tio n  w a s  fo u n d  to  b e  com pelling .

S im ilarly , in Roberts v. United States Jaycees, 4 6 8  U.S. 6 0 9 , 82  L. E d . 2 d  4 6 2 , 104 S. C t. 
3 2 4 4  (1 9 8 4 ), th e  S u p re m e  C o u rt d e c la re d  th a t th e  s ta te 's  co m p ellin g  in te re s t in e rad ica tin g  
d iscrim in a tio n  a g a in s t its  fem ale  c itizen s  ju s tif ie d  any  m inim al in te rfe ren c e  w ith  an  a ll-m ale  
o rg an iza tio n 's  f re e d o m  o f  e x p re ss io n a l a sso c ia tio n . In a n a ly z in g  th e  w e ig h t o f  th e  s ta te 's  in te rest, 
th e  C o u rt d isc u sse d  th e  inv id ious n a tu re  o f  g e n d e r  b ias, s ta tin g :

D isc rim in a tio n  b ased  on  a rc h a ic  and  o v e rb ro a d  a ssu m p tio n s  a b o u t th e  re la tiv e  n ee d s  and  
c ap ac itie s  o f  th e  se x es  fo rc e s  ind iv id ua ls  to  lab o r u n d e r  s te re o ty p ica l n o tio n s  th a t o ften
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I d .  a t  6 2 5  (c ita tio n s  o m itte d ). T h e  C o u r t  a lso  o b se rv e d  th a t so c ie ty  g en e ra lly  had  rec o g n iz ed  
th e  im p o rta n c e  o f  rem o v in g  " the  b a rr ie rs  to  e c o n o m ic  a d v a n ce m e n t a n d  p o litica l and  socia l 
in te g ra tio n  th a t  h a v e  h is to rica lly  p la g u e d  c e rta in  d isa d v a n ta g e d  g ro u p s , in c lud in g  w o m en ."  Id . a t 
6 26 . B a se d  o n  th e s e  c o n c lu s io n s , it w a s  n o  s tre tc h  to  find  th a t  th e  s ta te  p o sse sse d  a  com p elling  
in te re s t in e ra d ic a tin g  g e n d e r  d isc rim in a tio n , a n d  th a t  th is  in te re s t w as su ffic ien t to  o v e rc o m e  th e  
Jay cees ' F irs t  A m e n d m e n t c laim . I d .  a t  6 2 6 -2 9 .

T h e  m a jo rity  to d a y  a v o id s  e n g a g in g  in an y  sim ila r ana ly sis  o f  m arita l s ta tu s  d iscrim in a tio n  to  
exp lain  w h y  o r  h o w  it is so  d a m ag in g  to  h u m an  d ig n ity  to  b ec o m e  o f  su ch  g o v e rn m e n ta l im p o rt as
to  o v e rc o m e  a  fu n d am en ta l c o n s ti tu tio n a l r ig h t.3  T h is  ana ly sis  is critical. T h e  m a jo rity  c ite s  no 
e v id en ce  th a t  m a rita l s ta tu s  c la ss if ic a tio n s  h av e  b ee n  a sso c ia te d  w ith  a  h is to ry  o f  u n fa ir tre a tm e n t
th a t w o u ld  w a rra n t  h e ig h te n ed  g o v e rn m e n ta l p ro te c t io n ,4  T o  th e  c o n tra ry , I b e liev e  th e  law  is 
c lea r th a t  m arita l s ta tu s  c la ss if ic a tio n s  h av e  b ee n  a c c o rd e d  re la tive ly  lo w  im p o rt on  th e  sca le  o f  
in te re s ts  d e se rv in g  g o v e rn m e n ta l p ro te c tio n . F o r  in s tan ce , th e  g o v e rn m e n t i ts e lf  d iscrim in a tes 
b ased  o n  m a rita l s ta tu s  in n u m e ro u s  re g a rd s , and  th e re  is n o  su g g e s tio n  th a t  th is  p ra c tic e  sho u ld  
be  ree x am in e d . A lask a  la w  ex p lic itly  sa n c tio n s  su ch  d iscrim in a tio n . S e e , e .g ., A S  13 .11 .01 5  
( in te s ta te  su c c e ss io n  d o e s  n o t b en e fit u n m a rrie d  p a r tn e r  o f  d e c ed e n t) ; A S  2 3 .3 0 .2 1 5 (a )  (w o rk e rs ' 
c o m p e n sa tio n  d e a th  b en e fits  o n ly  fo r  su rv iv in g  sp o u se , child, p a re n t, g ran d ch ild , o r  sib ling); 
A lask a  R . E v id . 50 5  (n o  m arita l c o m m u n ic a tio n  p riv ileg e  b e tw e e n  u n m a rrie d  c o u p les ); S e r r a d e l l  
v . H a r t f o r d  A c c id e n t  &  I n d e m n .  C o .,  843 P .2 d  6 3 9 , 641 (A lask a  1992) (n o  in su ran c e  c o v e ra g e  
fo r u n m a rrie d  p a r tn e r  u n d e r  fam ily  a c c id e n t in su ra n c e  po licy).

In  a d d itio n , m arita l s ta tu s  c la ss if ic a tio n s  h av e  n e v e r  b een  a c c o rd e d  any  h e ig h te n ed  sc ru tiny  
u n d e r th e  E q u a l P ro te c tio n  C la u se  o f  e ith e r  th e  fed e ra l o r  th e  A lask a  C o n stitu tio n s . D isp a ra te  
tre a tm e n t o f  in d iv id u a ls  b a se d  o n  c la ss if ic a tio n s  su c h  as race , o n  th e  o th e r  h an d , a re  rev iew ed  
u n d e r th e  h ig h e s t sc ru tin y . S e e , e .g ., K o r e m a t s u  v . U n ite d  S ta te s ,  323 U .S . 2 1 4 , 89  L. E d . 194, 
65 S. C t. 193 (1 9 4 4 )  (re s tr ic tio n s  c u rta ilin g  th e  civil r ig h ts  o f  a  sin g le  rac ia l g ro u p  a re  im m ediately  
su sp e c t a n d  d e s e rv e  s tr ic t  sc ru tin y  ana lysis). G e n d e r-b a se d  c la ss ifica tio n s  a re  sim ilarly  ana lyzed  
u n d e r a  h e ig h te n e d  level o f  sc ru tin y  a t  th e  fed e ra l level. S e e , e .g ., W e n g le r  v . D ru g g is ts  M u t .  
In s . C o .,  4 4 6  U .S . 142, 150, 6 4  L . E d . 2 d  107, 100 S. C t. 1540 (1 9 8 0 )  (g en d e r-b a se d  
d isc rim in a tio n  m u s t se rv e  im p o rta n t g o v e rn m e n ta l o b je c tiv e s  and  th e  d isc rim in a to ry  m ean s 
e m p lo y ed  m u s t b e  su b s ta n tia lly  re la te d  to  th e  a c h ie v em en t o f  th o s e  o b jec tiv es). T h e  slid ing  scale  
a p p ro a c h  to  e q u a l p ro te c t io n  an a ly s is  u n d e r  th e  A lask a  C o n s titu tio n  sim ilarly  ap p lie s  a  he ig h ten ed  
level o f  sc ru tin y  to  law s b u rd e n in g  rac ia l m in o ritie s  o r  o th e r  su sp e c t c la ss ifica tio n s . S ee  S ta te  v . 
O s t ro s k y , 6 6 7  P .2 d  1184, 1193 (A la sk a  1 9 83 ) (" L a w s  w h ich  em b o d y  c la ss ifica tio n  sch em es th a t 
a re  m o re  c o n s ti tu tio n a lly  su sp e c t, su c h  a s  law s  d isc rim in a tin g  a g a in s t rac ia l o r  e th n ic  m inorities, 
a re  m o re  s tr ic tly  sc ru tin iz e d ." ) ; S t a t e  v . E r ic k s o n ,  5 7 4  P .2d  1, 11-12  (A la sk a  1978) (w h ere  
fu n d am en ta l r ig h ts  o r  su sp e c t c a te g o r ie s  a re  inv o lv ed , equa l p ro te c tio n  ana ly sis  u n d e r  th e  A lask a
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C o n s titu tio n  re q u ire s  a  c o m p e llin g  s ta te  in te re st) .

A t th e  fed e ra l level, th e  e ra d ic a tio n  o f  m arita l s ta tu s  d isc rim in a tio n  in th e  h o u s in g  c o n te x t
c learly  has n o t  b e e n  tre a te d  as a  co m p ellin g  in te re s t.  ̂  N e ith e r  th e  F e d e ra l F a ir  H o u s in g  A c t, 42  
U .S .C . § 3 6 0 4  (1 9 8 8 ), n o r  th e  F e d e ra l C ivil R ig h ts  A c t, 4 2  U .S .C . §§ 1981 a n d  1982 (1 9 8 8 ), 
w o u ld  p ro h ib it th e  p rec ise  fo rm  o f  m arita l s ta tu s  d isc rim in a tio n  a t  issu e  h e re , u n le ss  it w a s  being  
u sed  a s  a  p re te x t  fo r  a  m o re  e g re g io u s  fo rm  o f  d isc rim in a tio n , su c h  as th a t  b ased  o n  race . S ee  
Marable v. H. Walker & Assocs., 6 4 4  F .2 d  3 9 0 , 3 9 7  (5 th  C ir. 1 98 1 ) (fin d in g  a  v io la tio n  o f  th e  
fa ir h o u s in g  a n d  civil r ig h ts  s ta tu te s  o n ly  a fte r  c o n c lu d in g  th a t, a lth o u g h  th e  lan d lo rd  a sse rte d  th a t 
he  re fu sed  to  re n t h o u s in g  b ased  o n  th e  a p p lic an t's  m arita l s ta tu s , th is  e x c u se  w a s  a  m e re  p re tex t 
fo r  rac ia l d isc rim in a tio n ); see also Ja m e s  A . K u sh n e r, The Fair Housing Amendments Act of 
1988: The Second Generation of Fair Housing, 4 2  V and . L . R ev . 1049 , 1106  (1 9 8 9 )  ( th e  F a ir  
H o u sin g  A c t d o e s  n o t p ro te c t  u n m a rrie d  c o u p le s  fro m  a  la n d lo rd 's  re fu sa l to  re n t u n le ss  a ca se  
can  be  m a d e  th a t  th e  m arita l s ta tu s  d isc rim in a tio n  is m ere ly  a  p re te x t  f o r  rac ia l, e th n ic , re lig io u s o r  
g e n d e r-b a se d  d iscrim in a tio n ).

M y  re s e a rc h  h as  n o t  re v e a le d  a  sin g le  in s ta n ce  in w h ich  th e  g o v e rn m e n t 's  in te re s t in 
e lim inating  m arita l s ta tu s  d isc rim in a tio n  h as b een  a c c o rd e d  su b sta n tia l w e ig h t w h e n  ba lanced  
aga in s t o th e r  s ta te  in te re s ts , le t a lo n e  fu n d am en ta l c o n s titu tio n a l rig h ts . I find  n o th in g  to  su g g e s t 
th a t m arita l s ta tu s  d isc rim in a tio n  is so  in v id io u s a s  to  o u tw e ig h  th e  fu n d am en ta l r ig h t to  free  
ex e rc ise  o f  re lig io n .

T h e  m a jo rity  c o m m e n ts  th a t  its  re su lt to d a y  is ju s tif ie d  b e c a u se  S w a n n e r 's  r ig h t to  th e  free  
e x e rc ise  o f  h is  re lig io u s be lie fs  m u s t b e  a c c o rd e d  less  w e ig h t s in ce  he  has e n te re d  th e  com m erc ia l 
arena. O p in io n  a t 19-21 . A s d is c u s se d  a b o v e , it is w e ll-a c c e p te d  th a t  an  ind iv idua l's  rig h t to  
re lig io u s fre e d o m  w ill n o t and  c a n n o t a lw ay s o v e rr id e  o th e r  in te re s ts . See, e.g., United States v. 
Lee, 4 5 5  U .S . 2 5 2 , 2 6 1 , 71 L. E d . 2 d  127, 102 S. C t. 1051 (1 9 8 2 )  ( re je c tin g  A m ish  em p lo y e r 's  
cla im  th a t  im p o s itio n  o f  soc ia l s e c u r ity  ta x e s  v io la te d  his f re e  e x e rc ise  r ig h ts) . H o w e v e r , n e ith e r 
Lee n o r  any  o th e r  c a se  o f  w h ich  I am  a w a re  s ta n d s  fo r  th e  p ro p o s itio n  th a t ind iv idu a ls  like 
S w an n e r a l to g e th e r  w a iv e  th e ir  c o n s titu tio n a l r ig h t to  th e  free  e x e rc ise  o f  re lig io n  sim ply  b ec a u se  
a con flic t b e tw e e n  th e ir  re lig io u s  fa ith  and  so m e  leg is la tio n  o c c u rs  in a  co m m e rc ia l co n tex t. T o  
th e  c o n tra ry , th e  Lee C o u r t  re c o g n iz e d  th a t, ev en  in a  com m erc ia l se ttin g , th e  s ta te  m u s t ju s tify  its 
lim ita tio n  o n  re lig io u s  lib e rty  by  sh o w in g  th e  lim ita tio n  is "essen tia l to  a c c o m p lish  an  o v errid in g  
g o v e rn m e n ta l in te re s t."  Id. a t 2 5 7 -5 8 . T h e  A E R C  has sim p ly  failed  to  m e e t th a t  b u rd e n  here.

T h e  m a jo rity  su g g e s ts  th a t S w a n n e r 's  c o n s titu tio n a l r ig h ts  m u s t b e  a c c o rd e d  le sse r w e ig h t 
b ec au se  he  voluntarily e n g a g e s  in th e  p ro p e r ty  m a n a g e m e n t in d u s try , an d  h is r ig h t to  e n g a g e  in 
th a t b u s in ess  is n o t e n titled  to  ju d ic ia l p ro te c tio n . O p in io n  a t 2 0 -2 1 . H o w e v e r , th is  c o u r t  has 
s ta ted  th a t  " th e  r ig h t to  e n g a g e  in an e c o n o m ic  e n d e a v o r  w ith in  a p a r tic u la r  in d u s try  is an 
'im p o rtan t ' r ig h t fo r s ta te  equ a l p ro te c t io n  p u rp o se s ."  State v. Enserch Alaska Constr., Inc., 7 8 7  
P .2d  6 2 4 , 6 3 2  (A la sk a  1 989) (c itin g  Commercial Fisheries Entry Comm'n v. Apokedak, 6 0 6  
P .2 d  1255 , 1266  (A la sk a  1980 )). T h e  ability  to  p a rtic ip a te  in a  p a r tic u la r  in d u s try , su ch  as ren tal 
p ro p e r ty  m a n ag e m e n t, is th e re fo re  e n titled  to  m o re  p ro te c t io n  u n d e r  o u r  s ta te  c o n s titu tio n  than  
th e  m a jo rity  a ck n o w le d g e s .
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T h e  m a jo rity  in c o rre c tly  re lies  o n  Seward Chapel to  a rriv e  a t its  c o n tra ry  co n c lu s io n . U n lik e  
th e  p re se n t case , Seward Chapel d id  n o t  inv o lv e  a fo rc e d  d ec is io n  b e tw e e n  g iv in g  u p  o n e 's  
liv e lih ood  o r  v io la tin g  o n e 's  re lig io u s  beliefs. In  Seward Chapel, w e  m ere ly  fo u n d  th a t no  
re lig io u s b e lie f  req u ired  an e x c e p tio n  to  c ity  z o n in g  law s p ro h ib itin g  th e  lo c a tio n  o f  a  p a ro ch ia l 
scho o l o n  a  sp ecific  site . 6 5 5  P .2 d  a t  1302. N o  ac tiv ity  w a s  to ta lly  p ro h ib ite d ; o n ly  th e  p lace  in 
w h ich  it c o u ld  b e  c o n d u c te d  w a s  b e in g  reg u la ted . I b e liev e  th a t  th e re  is a  s ig n ifican t d iffe ren ce  
b e tw e e n  th e  in c o n v en ien c e  p la ce d  u p o n  S e w a rd  C h ap e l and  th e  to ta l  a b ro g a tio n  o f  M r. S w an n er's  
r ig h t to  ea rn  a liv ing in h is c h o se n  p ro fe ss io n  w h ile  ab id ing  by  h is s in ce re ly  held  re lig io u s  beliefs.

There is no basis in the record to conclude that an exemption in this case would 
create a substantial threat of harm.

In  Frank, th is  c o u r t  re q u ire d  th a t  th e  s ta te  e s tab lish  p rec ise ly  h o w  its  in te re s t w o u ld  su ffe r i f  
an  e x e m p tio n  w a s  g ra n te d  to  a c c o m m o d a te  th e  re lig io u s c o n d u c t a t issue . 60 4  P .2 d  a t 1073. 
T hus, e v e n  a c c e p tin g  th a t  th e  g o v e rn m e n t has a  s tro n g  in te re s t in a ssu rin g  ava ilab le  h o u sin g , th e  
A E R C  m u st sh o w  h o w  th is  in te re s t w ill su ffe r in real te rm s  i f  an  e x e m p tio n  is g ra n te d  to  S w ann er.

I see  no  e v id en c e  w h a tso e v e r  in  th e  re c o rd  to  su g g e s t th a t  S w a n n e r 's  c o n d u c t p o se s  a  
su b stan tia l th re a t  to  p ub lic  safe ty , p e a c e  o r  o rd e r  su ch  th a t  th e  b u rd en  o n  S w an n e r 's  r ig h ts  is 
ju s tif ied . F o r  th is  rea so n , I fail to  se e  w h y  an  e x e m p tio n  to  a c c o m m o d a te  S w an n er 's  re lig io u s 
beliefs is n o t  w a rra n te d . M e re  sp e c u la tio n  th a t  h o u s in g  fo r  u n m a rrie d  c o u p le s  m ay  b e c o m e  sca rce  
i f  an e x e m p tio n  is g ra n te d  is in su ffic ien t to  e s tab lish  a  c om p ellin g  g o v e rn m e n ta l in te re s t. In 
Frank, w e  spec ifica lly  c ritic ized  th e  s ta te  fo r  sp e cu la tin g , w ith o u t any  su p p o rtin g  d a ta , th a t an 
ex e m p tio n  to  m o o s e  h u n tin g  re g u la tio n s  fo r  an A th ab a sca n  fu n era l p o tla tc h  w o u ld  o p e n  th e  flood  
g a te s  to  w id e sp re a d  p o ach in g . Id. a t  1074. W e  s ta ted : " 'Ju stif ica tio n s  fo u n d ed  on ly  o n  fe a r  and 
a p p re h en s io n  a re  in su ffic ien t to  o v e rc o m e  rig h ts  a s se rte d  u n d e r  th e  F irs t A m en d m en t.'"  Id. 
(q u o tin g  Teterud v. Burns, 5 2 2  F .2 d  35 7 , 3 6 1 -6 2  (8 th  C ir. 1975)). W e  fu r th e r  fo u n d  th a t, since 
th e  s ta te  had  n o t p re se n te d  any  e v id en c e  th a t  so  m any  m o o se  w o u ld  b e  ta k e n  fo r  funera l p o tla tc h  
c e rem o n ie s  as to  je o p a rd iz e  a p p ro p r ia te  p o p u la tio n  levels, it h ad  n o t m et its  b u rd e n  to  ju s tify
cu rta ilin g  th e  re lig io u s  p ra c tic e  a t issue . Id.6

A s in Frank, th e  re c o rd  h e re  is c o m p le te ly  d ev o id  o f  a n y  e v id en ce  to  su g g e s t th a t th e re  a re  so  
m any  lan d lo rd s  o r  p ro p e r ty  m a n a g e rs  in A n c h o ra g e  w h o se  re lig io u s beliefs a re  iden tical to  
S w an n er's  a s  to  c o n s titu te  a  su b s ta n tia l th re a t to  ava ilab le  h o u sin g . In  a  c ity  th e  size  o f  
A n ch o rag e , it is d ifficu lt to  c o n c lu d e  b ased  o n  in tu itio n  a lo n e  th a t  h o u s in g  availab ility  fo r 
u n m arried  c o u p le s  w ill b e c o m e  so  sc a rc e  a s  to  c o n s ti tu te  a su b s ta n tia l th re a t to  co m m u n ity  
w elfare . I f  th e re  w e re  so m e  p e rsu a s iv e  e v id en ce  to  su p p o r t su ch  a c o n c lu s io n , 1 m ay  w ell have 
a rriv ed  a t a  d iffe ren t c o n c lu s io n  to d a y .

Conclusion

I be liev e  S w a n n e r  h as  b ee n  p re se n te d  w ith  a  H o b so n 's  c h o ice  o f  e ith e r  com p ly in g  w ith  th e  law  
o r  a b a n d o n in g  th e  p re c e p ts  o f  h is re lig ion . S in ce  th e  g o v e rn m e n t's  in te re s t in th is  p a r tic u la r  law
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d o e s  n o t o u tw e ig h  S w a n n e r 's  fu n d am en ta l re lig io u s  rig h ts , S w a n n e r sh o u ld  b e  g ra n te d  an  
e x e m p tio n  to  a c c o m m o d a te  h is  beliefs. T h e  A E R C  re lies  o n  n o th in g  m o re  th a n  a  p u re  con c lu s io n  
th a t th e  s ta te  h as  a  co m p e llin g  in te re s t in  p re v e n tin g  m arita l s ta tu s  d isc rim in a tio n  in h ousin g . It 
h as  n o t p re s e n te d  a n y  e v id e n c e  th a t  an  e x e m p tio n  in th is  c a se  w o u ld  re su lt  in  a  su b s ta n tia l th re a t 
to  h o u s in g  ava ilab ility . N o r  d o e s  it exp la in  e x a c tly  w h a t is so  in v id io u s a b o u t m arita l s ta tu s  
d isc rim in a tio n  a s  to  m a k e  its  p ro sc rip tio n  a  g o v e rn m e n ta l in te re s t o f  th e  h ig h e s t o rd e r , 
c o m p ara b le  w ith  th e  s ta te 's  in te re s t  in e ra d ic a tin g  rac ia l o r  g e n d e r  d isc rim in a tio n . F o r  th e se  
rea so n s , I fail to  se e  h o w  a  lim ited  e x e m p tio n  fo r  S w a n n e r  an d  o th e rs  sim ila rly  s itu a te d  is n o t 
ju s tif ie d . In  m y  o p in io n , th e  an a ly s is  and  re su lt se t  fo r th  in th is  c a se  w ill re tu rn  to  h a u n t th is  c o u rt 
in fu tu re  d ec is io n s .

OPINION FOOTNOTES

1 Each issue involves the interpretation and construction of laws and regulations. On questions of law 
arising on appeal which do not involve particularized agency expertise, this court applies its independent 
judgment. Kodiak Island Borough v. State of Alaska. Dep't of Labor, 853 P.2d 1111, 1113 (Alaska 
1993); Alaska Transp. Comm'n v. Airpac, Inc., 685 P.2d 1248,1252 (Alaska 1984). Thus, as the superior 
court found and both parties agree, the substitution of judgment standard is the appropriate standard of 
review on the issues Swanner has raised.

2 Alaska Statute 18.80.240 states:

Unlawful practices in the sale or rental of real property. It is unlawful. . .

(1) to refuse to sell, lease, or rent the real property to a person because of sex, marital status, changes 
in marital status,

(3) to make a written or oral inquiry or record of the sex, marital status, changes in marital status . . .  of 
a person seeking to buy, lease or rent real property;

(5) to represent to a person that real property is not available for inspection, sale, rental, or lease when 
in fact it is so available, or to refuse to allow a person to inspect real property because of the . . .  marital 
status, change in marital status . . .  of that person___

3 AMC 5.20.020 provides:

Except in the individual home wherein the renter or lessee would share common living areas with the 
owner, lessor, manager, agent or other person, it is unlawful.. .

A. To refuse to . . .  rent the real property to a person because o f . . .  marital status. . . ;

C. To make a written or oral inquiry or record of the . . .  marital status . . .  of a person seeking to . . .  
rent real property;

E. To represent to a person that real property is not available for inspection . . .  [or] renta l. . .  when in
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fact it is available, or to refuse a person the right to inspect real property, because of the . . .  marital status 
of that person ..

4 Swanner agrees that the laws at issue forbid discrimination on the basis of marital status. However, 
he contends that he did not discriminate against anyone on the basis of his or her marital status. Instead, he 
asserts that he discriminates on the basis of conduct, which is not prohibited by the statutes.

The definition of "cohabit" demonstrates that marital status and conduct are inextricably combined. 
"Cohabit" means "to live together in a sexual relationship when not legally married." The American 
Heritage Dictionary 259 (1980). Swanner cannot reasonably claim that he does not rent or show property 
to cohabitabng couples based on their conduct (living together outside of marriage) and not their marital 
status when their marital status (unmarried) is what makes their conduct immoral in his Opinion. The 
undisputed facts demonstrate that Swanner would have rented to the prospective tenants if they were 
married. Swanner’s argument that he discriminated against the prospective tenants based on their conduct 
and not their marital status is without merit.

5 Under this balancing test, a law that incidentally burdens a religious practice must be justified by a 
compelling governmental interest. See Sherbert, 374 U.S. at 403,406.

6 The Court stated:

We conclude today that the sounder approach, and the approach in accord with the vast majority of our 
precedents, is to hold the test inapplicable to such challenges. The government's ability to enforce 
generally applicable prohibitions of socially harmful conduct, like its ability to carry out other aspects of 
public policy, "cannot depend on measuring the effects of a governmental action on a religious objector's 
spiritual development." To make an individual's obligation to obey such a law contingent upon the law's 
coincidence with his religious beliefs, except where the State's interest is "compelling" -  permitting him, by 
virtue of his beliefs, "to become a law unto himself," -  contradicts both constitutional tradition and common 
sense.

494 U.S. at 885 (citations and footnote omitted).

7 In Church of Lukumi Babaiu Aye v. City of Hialeah, 124 L. Ed. 2d 472,113 S. Ct. 2217 (1993), the 
Court used the Free Exercise Clause to strike down city ordinances that regulated animal sacrifice, but 
effectively prohibited only sacrifice practices of the Santeria religion. The Court held the ordinances failed to 
satisfy the Smith requirements because they were not neutral, generally applicable, nor narrowly tailored, 
and did not advance compelling governmental interests.

8 Alaska Statute 18.80.200 states the purpose of the anti-discrimination laws:

(a) It is determined and declared as a matter of legislative finding that discrimination against an 
inhabitant of the state because of race, religion, color, national origin, age, sex, physical or mental disability, 
marital status, changes in marital status, pregnancy or parenthood is a matter of public concern and that 
this discrimination not only threatens the rights and privileges of the inhabitants of the state but also 
menaces the institutions of the state and threatens peace, order, health, safety and general welfare of the 
state and its inhabitants.

(b) Therefore, it is the policy of the state and the purpose of this chapter to eliminate and prevent 
discrimination in employment, in credit and financing practices, in places of public accommodation, in 
housing accommodations and in the sale, lease, or rental of real property because of race, religion, color, 
national origin, sex, age, physical or mental disability, marital status, changes in marital status, pregnancy or 
parenthood.

9 Shortly before the publication of this opinion, the United States Congress passed the Religious 
Freedom Restoration Act of 1993, 107 Stat. 1488 (1993). That act replaced the Smith test with the
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compelling interest test. Assuming that the Act is constitutional and applies to this case, it does not affect 
the outcome, because we hold in the next section that compelling state interests support the prohibitions on 
marital status discrimination. The most effective tool the state has for combatting discrimination is to prohibit 
discrimination; these laws do exactly that. Consequently, the means are narrowly tailored and there is no 
less restrictive alternative.

10 Swanner notes that two jurisdictions have held that a landlord may refuse to rent to unmarried 
couples because of his/her religious beliefs. He cites to decisions from Minnesota and California for the 
proposition that enforcement of the anti-discrimination laws against him violates his right to free exercise. In 
Minnesota v. French, 460 N.W.2d 2 (Minn. 1990), the Minnesota Supreme Court held that a landlord's 
refusal to rent to an unmarried couple did not violate Minnesota's anti-discrimination laws and enforcing 
such laws would violate the landlord's free exercise right. However, in French, the anti-discrimination laws 
at issue did not define or otherwise explain the term "marital status." The court concluded that the 
Minnesota Legislature did not intend to include unmarried couples in the definition. Cf. Foreman, 779 P.2d 
at 1203 (holding unmarried couples are included within the state and municipal prohibitions against 
discrimination based on marital status). Moreover, the Minnesota court relied on the criminal anti-fornication 
statute then in effect. In contrast, Alaska's fornication provision was repealed well before the discriminatory 
conduct giving rise to this case occurred. Compare French, 460 N.W.2d at 10, with Foreman, 779 P.2d at 
1202. Further, the French court relied on the Minnesota Constitution, article I, section 16, which contains 
very different language from the Alaska Constitution. See French, 460 N.W.2d at 9.

In Donahue v. Fair Employment Housing Comm'm, 2 Cal. Rptr. 2d 32 (Cal. App. 1991), review 
granted and opinion superseded. 825 P.2d 766 (Cal. 1992), review dismissed as improvidentiy 
granted and remanded, 859 P.2d 671 (Cal. 1993), the California Court of Appeal held that although the 
landlords' conduct did constitute prohibited marital status discrimination, the landlords were entitled to an 
exemption from the anti-discrimination laws because of their religious beliefs. The court based its decision 
"on independent state constitutional grounds.” 2 Cal. Rptr. 2d at 40. However, the California Supreme Court 
depublished the court of appeal's opinion, thereby rendering the decision uncitable.

Neither case provides this court with meaningful guidance in interpreting the Free Exercise Clause of 
the Alaska Constitution.

11 In Seward Chape!, Inc. v. City of Seward, this court held, "Our ruling in Frank establishes that 
there are situations in which the Alaska Constitution requires the state or a municipality to except from a 
facially neutral law persons whose religious beliefs dictate that they not comply with the law." 655 P.2d 
1293,1301 (Alaska 1982) (footnote omitted).

12 On February 16, 1993, the AERC repealed AMCR 5.10.013 and 5.10.015. See AMCR 5.60.003(F), 
5.60.012(C), (D) for the new regulations replacing these sections.

We apply the regulations as they existed when Swanner's case began at the agency level.

13 Where an agency interprets its own regulations, a deferential standard of review properly recognizes 
that the agency is best able to discern its intent in promulgating the regulation at issue. Rose v. 
Commercial Fisheries Entry Comm'n, 647 P.2d 154, 161 (Alaska 1982) (citing Kenneth C. Davis, 
Administrative Law Treatise § 7.22, at 105-08 (2d ed. 1979)).

DISSENT FOOTNOTES

1 See Employment Div., Dep't of Human Resources v. Smith, 494 U.S. 872, 884-90,108 L. Ed. 2d
876,110 S. Ct. 1595 (1990).
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2 Significantly, the majority cites no cases to support the proposition that the state has a compelling 
interest in eradicating marital status discrimination, particularly when the discrimination at issue must be 
balanced against interests of constitutional magnitude. Both Loomis Elec. Protection, Inc. v. Schaefer, 
549 P.2d 1341 (Alaska 1976), and Hotel, Motel, Restaurant, Constr. Camp Employees and Bartenders 
Union Local 879 v. Thomas, 551 P.2d 942 (Alaska 1976), cite the general purpose statement of AS 
18.80.200; however, neither case does so to establish the existence of a compelling state interest. Both 
cases involved gender discrimination, the eradication of which has been held to be a compelling interest, as 
I discuss infra. Neither case is applicable to the instant case, where marital status discrimination is involved 
and where the discriminating party is asserting a core constitutional freedom.

3 While the majority contends that its decision today affects only Swanner's conduct, not his religious 
beliefs, Opinion at 19-20, I do not believe that the Alaska Constitution distinguishes so clearly between 
religious belief and religious conduct. See Frank, 604 P.2d at 1070 (because of the close relationship 
between conduct and belief, and because of the high value we assign to religious beliefs, religiously 
impelled actions can be forbidden only where they are outweighed by a compelling governmental interest). 
See also Wisconsin v. Yoder, 406 U.S. 205, 220, 32 L. Ed. 2d 15, 92 S. Ct. 1526 (1972) ("Belief and 
action cannot be neatly confined in logic-tight compartments."); Smith, 494 U.S. at 893 (O'Connor, J., 
concurring) ("Because the First Amendment does not distinguish between religious belief and religious 
conduct, conduct motivated by sincere religious belief, like the belief itself, must therefore be at least 
presumptively protected by the Free Exercise Clause."). I would hold that conduct that is motivated by 
sincere religious belief is presumptively protected by Article I, section 4.

4 The majority pronounces that "the government views acts of discrimination as independent social 
evils. . . ." Opinion at 18. This analysis ignores the specific issue here: discrimination in housing based on 
marital status. Had Swanner's religious beliefs compelled him to discriminate based on characteristics 
such as race or gender, ! clearly would vote to deny an exemption. However, I am not convinced that 
marital status discrimination is or should be treated as comparable in any way to race or gender 
discrimination.

5 While I recognize that Alaska's antidiscrimination legislation is not substantially similar to comparable 
federal laws -  see, e.g., Hotel, Motel, Restaurant, Constr. Camp Employees and Bartenders Union 
Local 879 v. Thomas, 551 P.2d 942, 945 (Alaska 1976) -  the majority's failure to cite any authority for a 
compelling interest at the state level in this case leads me to make this comparison for further guidance.

6 Our requirement of evidentiary support for the state's refusal to grant an exemption is well-supported 
by United States Supreme Court precedent. See Thomas v. Review Bd. of Indiana Employment Sec. 
Div., 450 U.S. 707, 719, 67 L. Ed. 2d 624, 101 S. Ct. 1425 (1981) (rejecting state’s asserted reasons for 
refusing a religious exemption due to lack of evidence in the record); Wisconsin v. Yoder, 406 U.S. 205, 
224-29, 32 L. Ed. 2d 15, 92 S. Ct. 1526 (1972) (rejecting state's argument concerning the dangers of a 
religious exemption as speculative and unsupported by the record); Sherbert v. Verner, 374 U.S. 398,407, 
10 L. Ed. 2d 965, 83 S. Ct. 1790 (1963) ("There is no proof whatever to warrant such fears . . .  as those 
which the [state] now advances."); see also Smith, 494 U.S. at 911 (Blackmun, J., dissenting) (state's 
assertion that religious exemption for peyote use would harm health and safety of state citizens is 
unsupported and speculative).

(c) 1994-1997 by Michic, a  division o f Rccd Elsevier Inc., and Rccd Elsevier Properties Inc. All Rights Reserved.



MEMORANDUM

Date: 2/10/98

To: Joe Green

From : Kevin Jardell

Re: HJR 5 Freedom of Conscience

An individual may not be denied freedom of conscience and may not be 
compelled to act in a m anner that violates the individual’s conscientious 
objections to the act.

It is o f great importance to make clear, on the record, the reasons for this 
resolution and the results you hope to achieve. A thorough record can go 
along way in narrowing the scope.

1) This resolution will not overturn the Valley Hospital case. The Valley 
case was decided based on the finding that the hospital was a state actor. 
As such it is subject to all constitutional prohibitions. That is the reason 
for the footnote, referenced in Rep. Martin’s Sponsor Statement, that 
noted the Hospitals policy may even have violated the Establishment 
Clause. As a State Actor you can not establish or legitimize one religion 
over another.

2) Although the Ct. leads one to think it would not require an individual to 
participate in an abortion, it is unclear whether that would be the case. 
This provision would bolster an individual’s argument that required 
participation violates both the constitutional right to the free exercise of 
religion and the constitutional right to freedom of conscience.

3) Problems: Most state courts have language qualifying the right: Arizona, 
“The liberty of conscience secured by the provisions of this Constitution 
shall not be so construed as to excuse acts of licentiousness, or justify 
practices inconsistent with the peace and safety of the State;” Minnesota,
“ but the liberty of conscience hereby secured shall not be so construed as



to excuse acts of licentiousness or justify practices inconsistent with the 
peace or safety of the state.”

You will have people saying “I can’t teach evolution,” “I can’t do ...” In 
which case you would have to expect the court to narrowly construe the 
article.

There are quite a few “what ifs” that can’t be answered without the ct. Other 
states continue to prosper with this language so there is no reason to expect 
we wouldn’t. My bets would be that the Ct.s would adapt the current tests 
used for free exercise.
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THE FREEDOM OF CONSCIENCE AND OF RELIGION 

By His Holiness Pope John Paul H 

September 1,1980

1. B ec au se  o f  h e r  re lig io u s  m ission , w h ich  is u n iv ersa l in  n a tu re , th e  C a th o lic  C h u rc h  fee ls  deep ly  
co m m itted  to  a ss is tin g  to d a y 's  m en  a n d  w o m e n  in a d v a n c in g  th e  g re a t c a u se  o f  ju s tic e  and  p ea ce  so  as to  
m ak e  o u r  w o rld  e v e r  m o re  h o sp ita b le  a n d  hum an . T h e se  a re  n o b le  idea ls  to  w h ich  p eo p le  eag erly  asp ire  
and  fo r w h ich  g o v e rn m e n ts  c a rry  a  sp ec ia l resp onsib ility . A t th e  sam e  tim e, b e c a u se  o f  th e  chang ing  
h isto rica l and  so c ia l s itu a tio n , th e ir  c o m in g  in to  e f f e c t - in  o rd e r  to  b e  e v e r  m o re  a d e q u a te ly  
a d a p te d -n e e d s  th e  c o n tin u e d  c o n tr ib u tio n  o f  n e w  re flec tio n s  an d  in itia tives, th e  v a lu e  o f  w h ich  w ill 
d ep en d  o n  th e  e x te n t  to  w h ich  th e y  p ro c e e d  from  m u ltila te ra l an d  c o n s tru c tiv e  d ia lo g u e . I f  o n e  con sid e rs  
th e  m any fa c to rs  c o n tr ib u tin g  to  p e a c e  and  ju s tic e  in th e  w o rld , o n e  is s tru c k  by  th e  e v e r  increasing  
im p o rtan ce , u n d e r  th e ir  p a r tic u la r  a sp e c t, o f  th e  w id e sp re a d  a sp ira tio n  th a t  all m en  a n d  w o m en  b e  
g u a ra n te e d  eq u a l d ig n ity  in sh a rin g  m a te ria l g o o d s , in  e ffec tiv e ly  en jo y in g  sp iritu a l g o o d s , and  
c o n seq u e n tly  in e n jo y in g  th e  c o rre sp o n d in g  ina lienab le  rig h ts . D u rin g  th e se  la s t d e c a d e s  th e  C ath o lic  
C hu rch  has re f le c te d  d eep ly  o n  th e  th e m e  o f  h u m an  rig h ts , especially  o n  f re e d o m  o f  c o n sc ien c e  and  o f  
religion; in so  d o in g , sh e  h as  b e e n  s tim u la te d  by  th e  daily  life  e x p e rie n ce  o f  th e  C h u rc h  h e rse lf  and  o f  the  
faithfu l o f  all a re a s  and  soc ia l g ro u p s . T h e  C h u rch  w o u ld  like  to  su bm it a  few  special c o n s id e ra tio n s  on  
th is th e m e  to  th e  d is tin g u ish ed  a u th o r it ie s  o f  th e  H e ls ink i F inal A c t's  s ig n a to ry  c o u n trie s , w ith  a  v iew  to  
e n c o u rag in g  a  s e r io u s  e x a m in a tio n  o f  th e  p re se n t s itu a tio n  o f  th is  libe rty  so  a s  to  e n s 'i .e  th a t it is 
e ffectively  g u a ra n te e d  e v e ry w h ere . In  d o in g  so , th e  C h u rc h  fee ls  she  is a c tin g  in full a c c o rd  w ith  th e  jo in t 
co m m itm en t c o n ta in e d  in th e  F inal A c t, nam ely , " to  p ro m o te  and  e n c o u ra g e  th e  e ffec tiv e  exerc ise  o f  civil, 
po litical, e c o n o m ic , so c ia l, cu ltu ra l, a n d  o th e r  lib e rties  a n d  rig h ts , all d e riv in g  fro m  th e  d ign ity  inh eren t in 
th e  h u m an  p e rso n , and  e ssen tia l fo r  h is free  and  in teg ra l d ev e lo p m en t" ; sh e  th u s  in te n d s  to  m ake  u se  o f  
th e  c rite rio n  a c k n o w le d g in g  " th e  u n iv e rsa l im p o rta n c e  o f  h u m an  rig h ts  an d  fu n d am en ta l liberties, th e  
re sp ec t o f  w h ich  is  an  essen tia l f a c to r  o f  p ea ce , ju s tic e , a n d  w e lfa re  n ec essa ry  to  th e  d ev e lo p m en t o f  
friendly  re la tio n sh ip s  a n d  c o o p e ra t io n  a m o n g  th e m  and  a m o n g  all S ta te s ."

IN T E R N A T IO N A L  C O M M U N IT Y 'S  IN T E R E S T

2. It is n o te d  w ith  sa tis fa c tio n  th a t  d u rin g  th e  last d e c a d e s  th e  in te rn a tio n a l c o m m u n ity  h as  sho w n  in te re st 
in th e  sa fe g u a rd in g  o f  h u m an  r ig h ts  a n d  fu n d am en ta l lib e rties  and  h as  c arefu lly  c o n c e rn e d  itse lf  w ith  
resp ec t fo r  f re e d o m  o f  c o n sc ie n c e  a n d  o f  re lig io n  in w e ll-k n o w n  d o c u m e n ts  su c h  as: a ) th e  U N  U niversal 
D ec la ra tio n  o n  H u m a n  R ig h ts  o f  D e c e m b e r  10, 1948 (a r tic le  18); b ) th e  In te rn a tio n a l C o v en a n t on  Civil 
and  P o litica l R ig h ts  by th e  U n ite d  N a tio n s  o n  D e c e m b e r  16, 1966 (a rtic le  18); c ) th e  F inal A c t o f  th e  
C o n fe ren c e  on  E u ro p e a n  S e c u rity  and  C o o p e ra tio n , s ig n ed  o n  A u g u s t 1, 1975 (" Q u e s tio n s  re la ted  to  
secu rity  in E u ro p e , 1, a. D e c la ra tio n  o n  th e  p rin c ip les  g o v e rn in g  m u tu a l re la tio n sh ip s  a m o n g  p artic ipa ting  
s ta tes: V III. R e s p e c t fo r  h u m an  rig h ts  and  fu n d am en ta l lib e rties , inc lud in g  free d o m  o f  th o u g h t, 
c on sc ien ce , re lig io n  o r  c o n v ic tio n "). F u rth e rm o re , th e  F inal A c t's  se c tio n  on  c o o p e ra t io n  reg ard in g  
"co n tac ts  a m o n g  p e rso n s"  has a  p a ra g ra p h  w h e re in  th e  p a rtic ip a tin g  s ta te s  "co n firm  th a t  re lig io u s cu lts, 
and  re lig io u s in s ti tu tio n s  and  o rg a n iz a tio n s  a c tin g  w ith in  th e  c o n s titu tio n a l f ra m e w o rk  o f  a  p a rticu la r 
s ta te , and  th e ir  re p re se n ta tiv e s , m ay, w ith in  th e  fie ld  o f  ac tiv ity , h av e  c o n ta c ts  a m o n g  them selves , ho ld  
m eetings a n d  e x c h a n g e  in fo rm a tio n ."  M o re o v e r , th e se  in te rn a tio n a l d o c u m e n ts  re flec t an  e v e r g ro w in g  
w o rld w id e  c o n v ic tio n  re su ltin g  fro m  a  p ro g re ss iv e  e v o lu tio n  o f  th e  q u e s tio n  o f  h u m an  rig h ts  in th e  legal 
d o c trin e  and  p u b lic  o p in io n  o f  v a r io u s  c o u n trie s . T h u s  to d a y  m o s t s ta te  c o n s titu tio n s  re c o g n iz e  the  
p rincip le  o f  re s p e c t  fo r  f re e d o m  o f  c o n sc ie n c e  and  re lig io n  in its  fu n d am en ta l fo rm u la tio n  as w ell as th e  
p rincip le  o f  e q u a lity  a m o n g  c itizens. O n  th e  b asis  o f  all th e  fo rm u la tio n s  fo u n d  in th e  fo re g o in g  national 
and  in te rn a tio n a l legal in s tru m en ts , it is p o ssib le  to  p o in t o u t  th e  e le m e n ts  p ro v id in g  a  fram ew o rk  and
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d im en sio n  su ita b le  fo r  th e  full e x e rc ise  o f  re lig io u s freed o m . F irs t, it is c lea r th a t  th e  s ta r tin g  p o in t fo r 
a c k n o w led g in g  an d  re sp e c t th a t  f re e d o m  is th e  d ig n ity  o f  th e  hu m an  p erso n , w h o  ex p e rie n ce s  th e  inner 
and  in d e s tru c tib le  ex ig en cy  o f  a c tin g  free ly  "acco rd in g  to  th e  im p era tiv es  o f  h is o v /n  conscien ce"  (cf. tex t 
o f  th e  F inal A c t u n d e r  (c ) abo v e ). O n  th e  b as is  o f  h is p e rso n a l co n v ic tio n s , m an  is led  to  rec o g n iz e  and 
fo llo w  a  re lig io u s  o r  m etap h y sica l c o n c e p ts  invo lv ing  h is  w h o le  life w ith  re g a rd  to  fu n d am en ta l cho ices 
an d  a ttitu d es . T h is  in n e r  re flec tio n , ev en  i f  it d o es  n o t re su lt in an  exp lic it and  p o s itiv e  a sse rtio n  o f  faith  in 
G o d , c a n n o t b u t  b e  re sp e c te d  in th e  n am e  o f  th e  d ign ity  o f  each  o n e 's  co n sc ien ce , w h o se  h id den  search in g  
m ay  n o t b e  ju d g e d  b y  o th e rs . T h u s , o n  th e  o n e  hand , e a c h  ind iv idual h as  th e  r ig h t a n d  d u ty  to  seek  th e  
tru th , and , on  th e  o th e r  hand , o th e r  p e rs o n s  as w ell as civil so c ie ty  hav e  th e  c o rre sp o n d in g  d u ty  to  re sp ec t 
th e  free  sp iritu a l d e v e lo p m e n t o f  e a c h  p e rso n . T h is  c o n c re te  lib e rty  has its  fo u n d a tio n  in m an 's very  
n a tu re , th e  c h a ra c te r is tic  o f  w h ich  is  to  b e  free , and  it c o n tin u e s  to  e x i s t - a s  s ta te d  in th e  S eco n d  V atican  
C oun cil's  d e c la ra tio n —"even  in th o s e  w h o  d o  n o t live u p  to  th e ir  o b lig a tion  o f  seek in g  th e  tru th  and  
ad h e rin g  to  it; th e  e x e rc ise  o f  th is  r ig h t is n o t  to  b e  im p ed ed , p ro v id ed  th a t th e  ju s t  req u irem en ts  o f  public 
o rd e r  a re  o b se rv e d "  (D IG N IT A T IS  H U M A N A E , no. 2 ). A  seco n d  and  no  less fu n d am en ta l e lem ent is 
th e  fact th a t  re lig io u s  fre e d o m  is e x p re sse d  n o t o n ly  by  in te rna l and  exc lu siv e ly  ind iv idual ac ts , since 
hum an  b e in g s th in k , a c t  and  c o m m u n ic a te  in  re la tion sh ip  w ith  o th e rs ; "p ro fess in g "  a n d  "p ractic ing" a 
re lig io u s fa ith  is  e x p re sse d  th ro u g h  a  se rie s  o f  v isib le  a c ts , w h e th e r  indiv idual o r  co llec tiv e , p riv a te  o r 
public, p ro d u c in g  c o m m u n io n  w ith  p e rs o n s  o f  th e  sam e faith , an d  estab lish in g  a  b o n d  th ro u g h  w hich  the  
believer b e lo n g s  to  an  o rg an ic  re lig io u s  co m m u n ity ; th a t  b o n d  m ay  hav e  d iffe ren t d e g re e s  o r  in tensities 
a cc o rd in g  to  th e  n a tu re  and  th e  p re c e p ts  o f  th e  faith  o r  c o n v ic tio n  o n e  ho lds.

C H U R C H 'S  T H IN K IN G  O N  T H E  S U B JE C T

3. T h e  C a th o lic  C h u rc h  has sy n th es iz ed  h e r  th in k in g  on  th is  su b jec t in th e  S e co n d  V a tica n  C o uncil's  
D e c la ra tio n , D IG N IT A T IS  H U M A N A E , p ro m u lg a te d  o n  D e ce m b e r 7, 1965, a  d o cu m en t w h ich  p laces 
th e  A p o sto lic  S e e  u n d e r  a special o b lig a tio n . T h is d ec la ra tio n  h ad  been  p re c e d e d  by  P o p e  Jo h n  X X III 's  
E ncyclical, P A C E M  IN  T E R R IS , d a te d  A pril 11, 1963, w h ich  so lem nly  em p h as ized  th e  fac t th a t 
ev e ry o n e  h as  " th e  r ig h t to  be  ab le  to  w o rsh ip  G o d  in a c c o rd a n c e  w ith  th e  righ t d ic ta te s  o f  h is 
co n sc ien ce ."  T h e  sam e  d ec la ra tio n  o f  th e  S e co n d  V a tica n  C o u n cil w as th e n  ta k e n  u p  aga in  in v ario u s 
d o c u m e n ts  o f  P o p e  P au l V I, in th e  197 4  S y n o d  o f  B ish o p s ' m essage , and  m o re  rec en tly  in th e  m essag e  to  
th e  U n ited  N a tio n s  O rg a n iz a tio n  d u rin g  th e  p apa l v isit o n  O c to b e r  2, 1979, w h ich  re p e a ts  it essentially ;
"In  a c c o rd a n c e  w ith  th e ir  d ign ity , all h u m an  beings, b e c a u se  th e y  a re  p e rso n s , th a t is, b e in g s en d o w ed  
w ith  rea so n  and  fre e  w ill and , th e re fo re , b ea rin g  a  p e rso n a l responsib ility , a re  b o th  im pelled  by  the ir 
n a tu re  a n d  b o u n d  by a  m ora l o b lig a tio n  to  se ek  th e  tru th , espec ia lly  re lig io u s tru th . T h e y  a re  a lso  b ound  
to  a d h e re  to  th e  tru th  o n c e  th e y  c o m e  to  k n o w  it and  to  d ire c t th e ir  w h o le  lives in a c c o rd a n c e  w ith  its 
dem and s"  (D IG N IT A T IS  H U M A N A E , no , 2). "T h e  p ra c tic e  o f  re lig ion  by  its  v e ry  n a tu re  con sis ts  
p rim arily  o f  th o s e  v o lu n ta ry  an d  f ie e  in te rn a l a c ts  by  w h ich  a  h um an  being  d irec tly  se ts  his c o u rse  
to w a rd s  G o d . N o  m ere ly  hu m an  p o w e r  can  e ith e r com m an d  o r  p ro h ib it ac ts  o f  th is  k ind . B u t m an 's social 
n a tu re  i ts e lf  re q u ire s  th a t  he g iv e  e x te rn a l e x p re ss io n  to  h is in ternal a c ts  o f  re lig ion , th a t  he  com m u n ica te  
w ith  o th e rs  in re lig io u s  m a tte rs  and  th a t  he  p ro fe ss  his re lig io n  in com m un ity"  (D IG N IT A T IS  
H U M A N A E , n o . 3). "T h e se  w o rd s ,"  th e  U N  a d d re ss  a d d e d , " to u ch  th e  v ery  su b s ta n c e  o f  th e  questio n . 
T h ey  a lso  sh o w  h o w  even  th e  c o n fro n ta tio n  b e tw e e n  th e  re lig io u s v iew  and  th e  a g n o s tic  o r  even  a theistic  
v iew  o f  th e  w o rld , w h ich  is o n e  o f  th e  's ign s o f  th e  tim es' o f  th e  p re sen t age , c o u ld  p re se rv e  h o n es t and 
resp ec tfu l h u m a n  d im en sio n s w ith o u t v io la tin g  th e  e ssen tia l r ig h ts  o f  co n sc ien c e  o f  a n y  m an  o r  w o m an  
living on  e a rth "  (A d d re s s  to  th e  3 4 th  G e n era l A ssem bly  o f  th e  U n ited  N a tio n s , no . 2 0 ). O n th e  sam e 
o ccas io n , th e  c o n v ic tio n  w as e x p re sse d  th a t  " re sp e c t fo r th e  d ig n ity  o f  th e  hu m an  p e rso n  w o u ld  seem  to  
dem and  th a t, w h e n  th e  e x a c t te n o r  o f  th e  e x e rc ise  o f  re lig io u s free d o m  is being  d iscu ssed  o r  determ in ed  
w ith  a  v ie w  to  n a tio n a l law s o r  in te rn a tio n a l c o n v e n tio n s , th e  in s titu tio n s  th a t a re  by  th e ir  n a tu re  a t th e  
se rv ice  o f  re lig io n  sh o u ld  a lso  b e  b ro u g h t in ."  T h is  is b ec au se , w h en  re lig io u s free d o m  is to  b e  g iven  
su b stance , i f  th e  p a rtic ip a tio n  o f  th o s e  m o s t c o n cern ed  in it and  w h o  have  specia l e x p e rie n ce  o f  it and
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resp o nsib ility  fo r  it is  o m itte d , th e re  is  a  d a n g e r  o f  se ttin g  a rb itra ry  n o rm s o f  a p p lic a tio n  and  o f  "im posing, 
in so  in tim a te  a fie ld  o f  m an 's  life, ru le s  o r  re s tr ic tio n s  th a t a re  o p p o se d  to  his t ru e  re lig io u s  needs" 
(A d d ress  to  th e  U N  3 4 th  G e n era l A ssem bly , no. 20 ).

O N  T H E  P E R S O N A L  A N D  C O M M U N IT Y  L E V E L S

4. In  th e  ligh t o f  th e  fo re g o in g  p re m ise s  and  p rinc ip les , th e  H o ly  S ee  se es  it a s  its  r ig h t and  d u ty  to  
env isage  an  an a ly s is  o f  th e  sp ec ific  e le m e n ts  c o rre sp o n d in g  to  th e  c o n c e p t o f  " re lig io u s  freed o m " and  o f  
w h ich  th e y  a re  th e  a p p lic a tio n  in so fa r  a s  th e y  fo llo w  fro m  th e  req u ire m e n ts  o f  in d iv id u a ls  and  
co m m u n ities , o r  in so fa r  a s  th e y  a re  n e c e s sa ry  fo r  enab lin g  th e m  to  c a rry  o u t  th e ir  c o n c re te  ac tiv ities . In 
fac t, in th e  e x p re ss io n  a n d  p ra c tic e  o f  re lig io u s  free d o m , o n e  n o tic e s  th e  p re se n c e  o f  c lo se ly  in te rre la ted  
individual and  c o m m u n ity  a sp e c ts , p r iv a te  a n d  pub lic , so  th a t  en jo y in g  re lig io u s  fre e d o m  inc ludes 
c o n n e c ted  and  c o m p le m e n ta ry  d im en sio n s , a )  A T  T H E  P E R S O N A L  L E V E L , th e  fo llo w in g  h ave  to  be  
tak en  in to  a c c o u n t:  - f r e e d o m  to  h o ld  o r  n o t to  h o ld  a  p a r tic u la r  fa ith  a n d  to  jo in  th e  c o rre sp o n d in g  
c on fessio n a l c o m m u n ity ; - f r e e d o m  to  p e rfo rm  a c ts  o f  p ra y e r  and  w o rsh ip , ind iv idu a lly  and  collec tively , 
in p riv a te  o r  in p ub lic , a n d  to  h av e  c h u rc h e s  o r  p la ce s  o f  w o rsh ip  a c c o rd in g  to  th e  n e e d s  o f  th e  believers; 
- f r e e d o m  fo r  p a re n ts  to  e d u c a te  th e ir  ch ild ren  in th e  re lig io u s c o n v ic tio n s  th a t  in sp ire  th e ir  o w n  life, and 
to  h ave  th e m  a tte n d  c a tec h e tic a l a n d  re lig io u s  in s tru c tio n  a s  p ro v id e d  b y  th e ir  fa ith  com m u n ity ; - f r e e d o m  
fo r fam ilies to  c h o o s e  th e  sc h o o ls  o r  o th e r  m ean s w h ich  p ro v id e  th is  so r t  o f  e d u c a tio n  fo r  th e ir  children , 
w ith o u t h av in g  to  su s ta in  d ire c tly  o r  in d irec tly  e x tra  c h a rg e s  w h ich  w o u ld  in fa c t d en y  th em  th is  freedom ; 
- f r e e d o m  fo r  in d iv id u a ls  to  re c e iv e  re lig io u s  a ss is tan ce  w h e re v e r  th ey  a re , e sp ec ia lly  in  pub lic  health  
in s titu tion s  (c lin ics and  h o sp ita ls ), in m ilitary  e s tab lish m en ts , d u rin g  c o m p u lso ry  p u b lic  se rv ice , and  in 
p laces  o f  d e te n tio n ; - f r e e d o m , a t  p e rso n a l, c iv ic  o r  soc ia l levels, from  any  fo rm  o f  c o e rc io n  to  p erfo rm  
a c ts  c o n tra ry  to  o n e 's  fa ith , o r  to  re c e iv e  an  e d u c a tio n  o r  to  jo in  g ro u p s  o r  a sso c ia tio n s  w ith  p rinc ip les 
o p p o se d  to  o n e 's  re lig io u s  c o n v ic tio n s ; —free d o m  n o t to  be  su b jec te d , o n  re lig io u s  g ro u n d s , to  fo rm s o f  
re s tr ic tio n  a n d  d isc rim in a tio n , v is -a -v is  o n e 's  fe llow  c itizen s , in all a sp e c ts  o f  life (in  all m a tte rs  co n cern in g  
o n e 's  ca ree r, in c lu d in g  s tu d y , e m p lo y m en t o r  p ro fe ss io n ; o n e 's  p a rtic ip a tio n  in c iv ic  a n d  socia l 
resp onsib ilitie s , e tc .) . b ) A T  T H E  C O M M U N IT Y  L E V E L , a c c o u n t has to  b e  ta k e n  o f  th e  fac t ih a t 
re lig ious d en o m in a tio n s , in  b rin g in g  to g e th e r  b e liev ers  o f  a  g iv en  faith , e x is t a n d  a c t  a s  socia l b o d ie s  
o rg an ized  a c c o rd in g  to  th e ir  o v /n  d o c tr in a l p rin c ip les  and  in s titu tio n a l p u rp o se s . T h e  C h u rc h  as such , and 
con fession a l c o m m u n itie s  in g e n e ra l n e e d  to  en jo y  sp ec ific  lib e rtie s  th e  fo llo w in g  a re  to  b e  m en tion ed  
specifically : —fre e d o m  to  h av e  th e ir  o w n  in te rna l h ie ra rc h y  o r  equ iv a len t m in is te rs  free ly  ch o sen  by th e  
co m m u n ities  a c c o rd in g  to  th e ir  c o n s ti tu tio n a l no rm s; - f r e e d o m  fo r  re lig io u s a u th o r itie s  (n o tab ly , in th e  
C ath o lic  C h u rch , fo r  b ish o p s  a n d  o th e r  ecc les ias tica l su p e r io rs )  to  e x e rc ise  th e ir  m in is try  free ly , o rd a in  
p rie sts  o r  m in is te rs , a p p o in t to  ecc le s ia s tic a l o ffices, c o m m u n ic a te  and  h av e  c o n ta c ts  w ith  th o se  be long ing  
to  th e ir  re lig io u s  d en o m in a tio n s ; - f r e e d o m  to  h ave  th e ir  o w n  in s titu tio n s  fo r  re lig io u s  tra in in g  and 
theo lo g ica l s tu d ie s , w h e re  c a n d id a te s  fo r  p rie s th o o d  and  re lig io u s c o n se c ra tio n  c an  b e  free ly  ad m itted ; 
- f r e e d o m  to  re c e iv e  and  p u b lish  re lig io u s  b o o k s  re la te d  to  fa ith  a n d  w o rsh ip , a n d  to  h av e  free  u se  o f  
them ; - f r e e d o m  to  p ro c la im  and  c o m m u n ic a te  th e  te a c h in g  o f  th e  faith , w h e th e r  by  th e  sp o k e n  o r  th e  
w ritten  w o rd , in s id e  as w ell as o u ts id e  p la ce s  o f  w o rsh ip , a n d  to  m a k e  k n o w n  th e ir  m ora l teach in g  on  
hum an ac tiv itie s  a n d  o n  th e  o rg a n iz a tio n  o f  soc ie ty : th is  b e in g  in a c c o rd a n c e  w ith  th e  com m itm en t, 
inc luded  in th e  H e ls in k i F inal A c t, to  fac ilita te  th e  sp re a d in g  o f  in fo rm atio n , o f  c u ltu re , o f  exch an g e  o f  
k n o w led g e  and  e x p e rie n c e s  in th e  fie ld  o f  e d u c a tio n ; w h ich  c o rre sp o n d s , m o re o v e r , in th e  re lig iou s field 
to  th e  C h u rch 's  m iss io n  o f  e v a n g e liz a tio n ; - f r e e d o m  to  u se  th e  m ed ia  o f  soc ia l c o m m u n ica tio n  (p ress , 
rad io , te lev is io n ) fo r  th e  sam e  p u rp o se ; —free d o m  to  c a r iy  o u t  e d u c a tio n a l, c h a ritab le , a n d  socia l 
ac tiv ities so  a s  to  p u t  in to  p ra c tic e  th e  re lig io u s  p re c e p t o f  lo v e  fo r  n e ig h b o r, p a rtic u la r ly  fo r  th o se  m o s t 
in need . F u rth e rm o re : —W ith  re g a rd  to  re lig io u s c o m m u n itie s  w h ich , like th e  C a th o lic  C h u rch , have  a 
su p re m e  a u th o r ity  re sp o n s ib le  a t  w o rld  level (in  line w ith  th e  d irec tiv es  o f  th e ir  fa ith ) fo r  th e  un ity  o f  
com m u n io n  th a t  b in d s  to g e th e r  all p a s to rs  and  b e liev ers  in th e  sam e  co n fessio n  (a  resp o nsib ility  exerc ised  
th ro u g h  M a g is te r iu m  and  ju r isd ic tio n ) :  free d o m  to  m ain ta in  m u tu a l re la tio n s  o f  c o m m u n ic a tio n  b e tw een
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th a t a u th o r ity  an d  th e  local p a s to rs  and  re lig io u s com m u n ities ; fre e d o m  to  m a k e  k n o w n  th e  d o cu m e n ts  
and  te x ts  o f  th e  M a g is te r iu m  (en cy clica ls , in s tru c tio n s , e tc .) ; - -a t  th e  in te rn a tio n a l level: f ree d o m  o f  f re e  
ex c h an g e  in th e  fie ld  o f  c o m m u n ica tio n , c o o p e ra tio n , re lig io u s  so lid arity , a n d  m o re  p articu la rly  th e  
po ssib ility  o f  h o ld in g  m u ltin a tio n a l o r  in te rn a tio n a l m eetin gs ; --a lso  a t  th e  in te rn a tio n a l level, fre e d o m  fo r  
re lig io u s c o m m u n itie s  to  e x c h a n g e  in fo rm atio n  and o th e r  c o n tr ib u tio n s  o f  a  th e o lo g ica l o r  re lig io us 
natu re .

P E R S O N 'S  P R IM A R Y  R IG H T

5. A s w a s  sa id  ea rlie r, f re e d o m  o f  c o n sc ien c e  an d  o f  re lig io n , in c lud in g  th e  a fo re m e n tio n e d  e lem ents, is a  
p rim ary  and  in a lien ab le  r ig h t o f  th e  h u m an  p e rso n ; w h a t is m o re , in so fa r a s  it  to u c h e s  th e  inn erm o st 
sp h e re  o f  th e  sp irit, o n e  c an  ev en  say  th a t  it u p h o ld s  th e  ju s tif ic a tio n , d ee p ly  ro o te d  in each  ind iv idual, o f  
all o th e r  liberties . O f  c o u rse , su ch  fre e d o m  can  o n ly  b e  e x e rc ise d  in a  re sp o n s ib le  w ay , th a t  is, in 
a c c o rd a n c e  w ith  e th ica l p rin c ip les  and  by  re sp ec tin g  e q u a lity  and  ju s tic e , w h ich  in tu rn  can  be 
s tren g th en e d , a s  m e n tio n ed  b e fo re , th ro u g h  d ia lo g u e  w ith  th o s e  in s titu tio n s  w h o se  n a tu re  is to  se rv e  
relig ion .

N O  G E O G R A P H IC A L  B O R D E R S

6. T h e  C a th o lic  C h u rc h  is n o t c o n fin ed  to  a  p a r tic u la r  te r r ito ry  and  sh e  h as  n o  g e o g ra p h ic a l b o rd ers ; h e r 
m em b ers a re  m en  and  w o m e n  o f  all re g io n s  o f  th e  w o rld . S h e  k n o w s, fro m  m an y  c e n tu rie s  o f  exp e rien ce , 
th a t su p p ress io n , v io la tio n  o r  re s tr ic tio n  o f  re lig io u s free d o m  h av e  c au se d  su ffe rin g  and  b itte rn ess , m ora l 
and m ateria l h a rd sh ip , and  th a t  e v en  to d a y  th e re  a re  m illions o f  p e o p le  e n d u rin g  th e se  evils. B y  c o n tra s t, 
th e  re c o g n itio n , g u a ra n te e  and  re sp e c t o f  re lig io u s free d o m  b rin g  se ren ity  to  ind iv idua ls  and  p ea ce  to  th e  
social co m m u n ity ; th e y  a lso  re p re se n t an  im p o rta n t fa c to r  in s tre n g th e n in g  a  n a tio n 's  m o ra l cohesion , in 
im p rov ing  p e o p le 's  c o m m o n  w e lfa re , and  in en rich ing  th e  c o o p e ra t io n  a m o n g  n a tio n s  in an  a tm o sp h e re  o f  
m utual tru s t. In  ad d itio n , th e  w h o le so m e  im p lem en ta tio n  o f  th e  p rin c ip le  o f  re lig io u s  free d o m  w ill 
c o n tr ib u te  to  th e  fo rm a tio n  o f  c itizen s  w h o , in full rec o g n itio n  o f  th e  m o ra l o rd e r , "will b e  o b ed ien t to  
law ful a u th o r ity  an d  b e  lo v e rs  o f  t ru e  free d o m ; p eo p le  in o th e r  w o rd s , w h o  w ill c o m e  to  d ec is io n s on  
th e ir  o w n  ju d g m e n t, a n d , in th e  lig h t o f  tru th , g o v e rn  th e ir  ac tiv itie s  w ith  a  se n se  o f  respo nsib ility , and  
s triv e  a f te r  w h a t is t ru e  and  righ t, w illing  a lw ays to  jo in  w ith  o th e rs  in c o o p e ra tiv e  e ffo rt"  (D IG N IT A T IS  
H U M A N A E , no . 8). M o re o v e r , i f  it is p ro p e rly  u n d e rs to o d , re lig io u s f re e d o m  w ill help  to  e n su re  the  
o rd e r  and  c o m m o n  w e lfa re  o f  e ac h  n a tion , o f  each  so c ie ty , fo r, w h en  in d iv id u a ls  k n o w  th a t  the ir 
fu n d am en ta l r ig h ts  a re  p ro te c te d , th e y  a re  b e tte r  p re p a re d  to  w o rk  fo r  th e  c o m m o n  w elfa re . R e sp e c t fo r  
th is p rinc ip le  o f  re lig io u s  f re e d o m  w ill a lso  c o n tr ib u te  to  s tre n g th e n in g  in te rn a tio n a l p e a c e  w hich , on  th e  
co n tra ry , is th re a te n e d  by  a n y  v io la tio n  o f  h um an  rig h ts , as p o in te d  o u t  in th e  a fo re m e n tio n ed  U N  
a dd ress , and  esp ec ia lly  by  u n ju s t d is tr ib u tio n  o f  m a teria l g o o d s  and  v io la tio n  o f  th e  o b jec tiv e  r ig h ts  o f  th e  
sp irit, o f  h u m an  c o n sc ien c e  a n d  c re a tiv ity , inc lud ing  m an 's  re la tio n  to  G o d . O n ly  th e  e ffective  p ro te c tio n  
o f  th e  fu llness o f  r ig h ts  fo r  e v e ry  ind iv idua l w ith o u t d isc rim in a tio n  can  g u a ra n te e  p e a c e  d o w n  to  its  very  
fo u n d atio n s.

T O  S E R V E  T H E  C A U S E  O F  P E A C E

7. In th is  p e rsp e c tiv e , th ro u g h  th e  a b o v e  p re sen ta tio n  th e  H o ly  S ee  in te n d s  to  se rv e  th e  c au se  o f  p eace , in 
th e  h o p e  it m ay  c o n tr ib u te  to  th e  im p ro v em en t o f  such  an  im p o rta n t s e c to r  o f  h u m an  and  social life, and  
th u s  o f  in te rn a tio n a l life  a lso . I t  g o e s  w ith o u t say ing  th a t  th e  A p o s to lic  S ee  h as  no  th o u g h t o r  in ten tio n  o f  
failing to  g iv e  d u e  re sp e c t to  th e  so v e re ig n  p re ro g a tiv e s  o f  an y  sta te . O n  th e  c o n tra ry , th e  C h u rch  has a 
d eep  c o n c e rn  fo r  th e  d ig n ity  and  r ig h ts  o f  e v e r /  nation ; sh e  h as  th e  d es ire  to  c o n tr ib u te  to  th e  w e lfa re  o f  
each  o n e  and  sh e  c o m m its  h e rs e lf  to  d o  so . T h u s  th e  H o ly  S e e  w ish es  to  s tim u la te  re flec tio n , so  th a t  th e  
civil a u th o r itie s  o f  th e  v a rio u s  c o u n tr ie s  m ay  se e  to  w h a t e x te n t th e  a b o v e  c o n s id e ra tio n s  d ese rv e
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th o ro u g h  e x a m in a tio n . I f  su c h  re flec tio n  c an  lead  to  re c o g n iz in g  th e  p o ssib ility  o f  im p ro v in g  th e  p re sen t 
s itu a tio n , th e  H o ly  S e e  d ec la re s  i ts e lf  fu lly  ava ilab le  to  o p e n  a  fru itfu l d ia lo g u e  to  th a t  end , in a  sp irit o f  
s in ce rity  and  o p e n n e s s . F ro m  th e  V a tica n , S e p te m b e r 1, 1980.

1  C IN  i T O S t .  G ab rie l B r  E -M ail 

C o p y r ig h t  ©  1996  C a th o lic  In fo rm a tio n  N e tw o rk  (C IN ) - D e c e m b e r  17, 1996
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Abdu'l-Baha on Freedom of Conscience and 
Speech

S H

Translated by 

Juan R.I. Cole 

Department of History 

University of Michigan

'Abdu’l-Baha on Freedom of Conscience and Speech in the 
Baha’i Faith

Palo Alto, California, 9 October 1912: Before ’A bdu’l-Baha left Palo Alto, a group again 
had the honor of gathering in the most holy court. Among his blessed utterances was an 
explanation of religious conflicts, especially those of the Christians. "Some said Christ was 
God, and some said he was the Word, while others called him a prophet. Because of these 
diiTercnces, conflicts arose among them, such that in the community there was enmity 
instead of spirituality, and estrangement rather than unity. Bid Baha’u’Ilah has closed the 
door on such differences. By arranging for interpretation to be carried out by an 
authoritative Interpreter of the Book, by establishing the Universal House of Justice—or in 
other words the Parliament of the [Baha’i] community—and by commanding that there be 
no interference in beliefs or conscience, He blocked such breaches from occurring. He even 
said that if two persons discussing some m atter devclope a dispute, such that it leads to a 
polarization, both are wrong and discredited."

(M ahmud Zarqdni, Kits\b-i Bada’i’ al-Athar, 2 vols. (Hoflieim-Langcnhain: Baha'i-Vcrlag, 
1982), 1:294.)
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The Three Types o f Liberty

HI A Talk o f ' Abtfu’I-Baha given in 7 April 1913 in Budapest 

He is God.

Liberty is of three sorts. One is the divine freedom, that is confined to the essence of the 
Creator. He is autonomous and absolute. No one can compel Him with regard to anything at 
all.

Another form of liberty is that of the Europeans, which holds that human beings may do as 
they please on the condition that they not harm one another. This is the liberty of nature, 
and its highest degree is found in the animal world. This is the estate of the animal. Look at 
these birds, in what liberty they live. W hatever human beings might do, they can never be as 
free as animals. Rather, order stands in the way of freedom.

As for the third sort of liberty, it is under the divine laws and ordinances. This is the liberty 
of the human world, which severs the heart’s relationship with all things. It soothes all 
hardships and sorrow. The more the consciences of human beings progress, the more free 
their hearts become, and the more glad their spirits become.

In the religion of God there is freedom of thought, for no one can rule over the [individual’s] 
conscience save God. But [freedom of thought] exists only to the extent that it is not 
expressed in terms that depart from politeness.

In the religion of God there is no freedom of deeds. No one can transgress the divine law, 
even if in so doing he harms no one. For by the divine law is intended the training of oneself 
and others. For to God, harming oneself or harming others are the same, and both are 
reprehensible. In hearts there must be the fear of God, and human beings must not commit 
blameworthy deeds. Therefore, the freedom of deeds that exists in civil law docs not exist in 
religion. As for freedom of thought, it must not transgress the bounds of politeness. And 
deeds are also linked to fear •'f God and the divine good-pleasure.

'Abdu'l-Hamid Ishraq-Khavari, cd., Ma'idih-yi Asmani, 9 vols. (Tehran: Baha'i Publishing 
Trust, 1973)5:17-18.

B l l L - .  1
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. S ec  16 FREEDOM t)F CONSCIENCE; NO PREFERENCE TO BE GIVEN TO ANY 
RELIGIOUS ESTABLISHMENT OR MODE OF WORSHIP. T h e  e n u m e ra tio n  o f  r ig h ts  in th is 
c o n s titu tio n  shall n o t d en y  o r  im p a ir  o th e rs  re ta in ed  b y  a n d  in h e ren t in th e  p eo p le . T h e  r ig h t o f  ev e ry  m an  
to  w o rsh ip  G o d  a c c o rd in g  to  th e  d ic ta te s  o f  his o w n  c o n sc ie n c e  shall n e v e r  b e  in fring ed ; n o r  shall any  
m an  b e  c o m p elle d  to  a tte n d , e re c t o r  s u p p o r t  any  p la ce  o f  w o rsh ip , o r  to  m a in ta in  any  re lig io u s  o r  
ecc lesiastica l m in is try , a g a in s t h is c o n sen t; n o r  shall a n y  c o n tro l o f  o r  in te rfe re n c e  w ith  th e  r ig h ts  o f  
co n sc ien c e  b e  p e rm itte d , o r  any  p re fe re n c e  b e  g iv en  b y  law  to  any  re lig io u s  e s ta b lish m en t o r  m o d e  o f  
w o rsh ip ; b u t th e  lib e rty  o f  c o n sc ie n c e  h e re b y  se cu re d  shall n o t  b e  so  c o n s tru e d  a s  to  e x c u se  a c ts  o f  
licen tio u sn ess  o r  ju s tify  p ra c tic e s  in c o n s is ten t w ith  th e  p e a c e  o r  sa fe ty  o f  th e  s ta te , n o r  shall any  m o n ey  be 
d raw n  fro m  th e  t re a s u ry  fo r  th e  b en e fit o f  any  re lig io u s  so c ie tie s  o r  re lig io u s  o r  th e o lo g ic a l sem inaries.

N ex t S ec tio n  
P re v io u s  S e c tio n  
P re v io u s  A rtic le  
N e x t A rtic le  
P re am b le
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12. L ib erty  o f  conscience: a p p ro p r ia tio n s  fo r  re lig io u s p u rp o se s  p roh ib ited : re lig io u s  freedor.i

S ec tio n  12. T h e  lib e rty  o f  conscience se c u re d  by  th e  p ro v is io n s  o f  th is  C o n s titu tio n  shall n o t be  so  
c o n s tru e d  as to  e x c u se  a c ts  o f  licen tio u sn e ss , o r  ju s tify  p ra c tic e s  in c o n sis ten t w ith  th e  p e a c e  and  sa fe ty  o f  
th e  S ta te . N o  p u b lic  m o n ey  o r  p ro p e r ty  shall b e  a p p ro p ria te d  fo r  o r  app lied  to  any  re lig io u s w o rsh ip , 
exe rc ise , o r  in s tru c tio n , o r  to  th e  s u p p o r t  o f  any  re lig io u s  e s tab lish m en t. N o  re lig io u s q ua lifica tion  shall 
b e  req u ired  fo r  any  p u b lic  o ffice  o r  em p lo y m en t, n o r  shall an y  p e rso n  be  in c o m p e te n t a s  a  w itn ess  o r  
ju r o r  in c o n s e q u e n c e  o f  h is o p in io n  o n  m a tte rs  o f  re lig io n , n o r  b e  q u e s tio n e d  to u c h in g  h is re lig io u s b e lie f  
in  any  c o u r t  o f  ju s t ic e  to  a ffe c t th e  w e ig h t o f  h is te s tim o n y .

C lick  h e re  to  re tu rn  th e  A .L .I .S . H o m e  P a c e
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M EM ORA N DU M  February 2,1998

To: R epresentative Joe Green, C hairm an
H ouse Judiciary Com m ittee

From : Representative Terry M artin

Subject: HJR 5

At your earliest convince, and as your com m ittee w orkload allow s, please 
schedule HJR 5 for a hearing in the Judiciary Com mittee.

A ttached are background m aterials relating to HJR 5, which proposes an 
am endm ent to the state constitution to protect the ind iv idual's  freedom  of 
conscience.

As you will recall, the Alaska Suprem e C ourt recently ru led that a person 's or 
an  institu tion 's m oral objection to participating in  an abortion is outw eighed 
by the constitutional right to privacy, w hich in the court's view  underp ins a 
w om an 's "right" to an abortion. W hile m any A laskans assum e that the 
freedom  of religion clause in ou r constitution protects an ind iv idual's  
freedom  of conscience, the court has decided in the contrary.

W hen considering the m ost essential natu ral rights of men or w om en, the 
Alaska Bill of Rights rem ains in a m edieval era. Yes, w e the "residents" 
(indeed, the term  "citizens" w as not used) are guaranteed  freedom  of religion. 
H ow ever, one w onders w hy the fram ers of the A laska constitution did  not 
include o ther guarantees to com plem ent that provision, since we are 
som etim es prohib ited  the free exercise of religion.

Recently, I inquired of a few of the rem aining constitution m em bers still 
living in Alaska as to w hy the "freedom  of conscience" was not inserted into 
Article I, the Declaration of Rights. The general response was that "it w as 
never discussed... no one brought up the issue."

The absence of such a crucial, unalienable right m ay have to do  partly w ith  
the original skeleton model of a constitution, w hich w as designed by the 
A m erican M unicipal Association. This m odel, w hich the convention c''"* 
m em bers used as a starting point, w as never questioned in m any areas, n o r ^ '



w ere scholarly com parisons m ade to other state constitutions. The delegates, 
w orking in the m iddle of a very cold Fairbanks w inter, directly preceding the 
Christm as holiday season, were pushed to finish their task in a short period 
of time.

The d eleg a tes-an d  the general public at the tim e—were under the im pression 
that this was only a tem porary "m odel and m odern" fram ew ork for a state 
constitution that w ould be adjusted at a constitutional convention after 
statehood was realized. The tem porary docum ent was to be used to help push 
the people into statehood—"a vote for the constitution" was "a vote for 
statehood." Despite the add ition  of num erous am endm ents in  the years that 
followed, no Alaska state constitutional convention has ever been called.

Before w e became a ■'tate, 46 of the 48 states specifically guaranteed freedom  to 
exercise religion and freedom  of conscience, in addition  to the freedom  of 
religion. Colorado's bill of rights, for exam ple, says that citizens, "shall 
forever hereafter be guaranteed the free exercise and enjoym ent of religious 
profession and w orship, w ithout discrim ination." O ther states, such as 
A labam a, Arizona, Virginia and W est V irginia, use the b roader term, 
"freedom  of conscience."

It is tim e to correct this glaring deficit in ou r constitution, and I believe 
A laskan voters will support such a change if given the opportunity  a t this 
year's general election.

I appreciate your expeditious attention to m y request for a hearing. If you 
need additional background m aterial relating to this fundam ental right, 
please contact me or my staff at 465-3783. Thank you.
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S p o n so r  S ta te m e n t

HJR 5 - P ro p o sin g  an  a m e n d m e n t to the C o n stitu tio n  o f the State o f  A la sk a
re la tin g  to th e freed om  o f  co n sc ien ce

What do we mean when we say "freedom of conscience?" The United States is a nation 
founded on the freedom of religion; it is fundamental to the many institutions we have 
grown up with and take for granted. That is to say, our freedom of religion is not for 
any specific sect, but for all of religions, and recognizes the basic tenets of many religions 
as foundational to our society.

Yet, what is it to claim a freedom of religion if not to be able to act upon one's 
conscience when your religious beliefs collide with the secular world? The freedom to 
act in accordance with one's religious-or even non-religious, but moral--beliefs is a 
fundamental precept of freedom of religion.

In Alaska, we have been careful to articulate the rights of the individual, through both 
the Alaska and the US Constitutions. In 1972, we added to the state constitution the 
right to privacy. Perhaps the right to freedom of conscience has simply been taken for 
granted, as .mplied by the protection of the freedom of religion, or as codified in Alaska 
statutes

However, having the freedom of conscience in statute has not been sufficient, and a 
court challenge has sought to compel individual Alaskans to perform actions to which 
they personally objected as a matter of conscience. Specifically, providers of medical 
services, such as doctors and nurses, have been forced to perform or participate in 
certain medical procedures such as abortions, even though they are morally opposed to 
the killing of innocent human life. Today's new emphasis on assisted suicide could well 
become a public governmental policy, mandated by the courts or the legislature.

Any convoluted rationalization of a social policy that forces a person to participate in 
what he or she considers to be murder puts Alaska at the doorstep of Nazi Germany of 
the 1930s or of the several communist despotisms of the 30s, 40s and 50s, up to and 
including the 70s, 80s and 90s.

By adding this new protection to the Alaska Constitution, we can make it crystal clear 
that Alaskans enjoy complete freedom of conscience, just as most people imagine they 
now do.



Sectional A nalysis

HJR 5 

P ro po sing  an  am endm en t to the C onstitu tion  of the State of A laska 
relating  to freedom  of conscience.

Section 1 am ends Article 1 of the state constitu tion by add ing  a new  section 
that reads: "Section 25. Freedom  of Conscience. A n individual m ay not be 
denied  freedom  of conscience and m ay no t be com pelled to act in a m anner 
that v iolates the in d iv idual's  conscientious objections to the act."

Section 2 directs that the proposed am endm ent be placed before the voters in 
the next general election in conform ity w ith  that section of the constitu tion  
that governs how  the constitution m ay be am ended. Article XIII, sec. 1 
requires th a t the proposed am endm ent pass the legislature by a 2 /3  vote of 
each house and be approved by m ore than half the voters in the election. 
W hen passed , the am endm ent takes effect 30 days after certification of the 
election by the Lt. Governor.
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To: Rep. Joe Green, Chair
House Judiciary Committee Members

From: Rep. Terry Martin i/JfW  '

Re: HJR 5

Date: February 2, 1998

In light of a discussion in House State Affairs Committee of the pro’s and 
con’s of freedom of religion and conscience, I ot. the following observations 
from Supreme Court Justice Sandra Day O’Connor:

"The principle of religious ‘free exercise’ and the notion that religious 
liberty deserved legal protection were by no means new concepts in 1791, 
when the Bill of Rights was ratified. To the contrary, these principles were first 
articulated in this country in the colonies of Maryland, Rhode Island, 
Pennsylvania, Delaware, and Carolina in the mid-1600s. These colonies, 
though established as sanctuaries for particular groups of religious 
dissenters, extended freedom of religion to groups-although often limited to 
Christians-beyond their own. Thus, they encountered early on the conflicts that 
may arise in a society made up of a plurality of faiths.

"The term free exercise appeared in an American legal document as 
early as 1648, when Lord Baltimore extracted from the new Protestant governor 
of Maryland and his councilors a promise not to disturb Christians, particularly 
Roman Catholics, in the 'free exercise' of their religion. Soon after, in 1649, the 
Maryland Assembly enacted the first free exercise clause by passing the Act 
Concerning Religion: “No person . . . professing to believe in Jesus Christ 
shall from henceforth be any ways troubled, molested or discountenanced for 
or in respect of his or her religion nor in the free exercise thereof. . .  nor in any 
way [be] compelled to the belief or exercise of any other religion against his or 
her consent, so as they be not unfaithful to the Lord Proprietary, or molest oj^-v._ 
conspire against the civil government.’ . A



Rhode Island's Charter of 1663 used the analogous term -’liberty of 
conscience.’ It protected residents from being ‘in any ways molested, 
punished, disquieted, or called into question, for any differences in opinion, in 
matters of religions and do not actually disturb the civil peace of our said 
colony.’ The charter further provided that residents may ‘freely, and fully have 
and enjoy his and their own judgments, and conscience in matters of religious 
concernments . . .  ; they behaving themselves peaceably and quietly and not 
using this liberty to licentiousness and profaneness; nor to the civil injury, or 
outward disturbance of others.'

"The principles expounded in these early charters reemerged more than 
a century later in state constitutions that were adopted in the flurry of 
constitution drafting that followed the American Revolution. By 1789 every state 
but Connecticut had incorporated some version of a free exercise clause into 
its constitution. These state provisions, which were typically longer and more 
detailed than the federal Free Exercise Clause, are perhaps the best evidence 
of the original understanding of the Constitution’s protection of religious liberty. 
After all, it is reasonable to think that the states that ratified the First 
Amendment assumed that the meaning of the federal free exercise provision 
corresponded to that of their existing state clauses. The precise language of 
these state precursors to the Free Exercise Clause varied, but most 
guaranteed free exercise of religion or liberty of conscience, limited by 
particular, defined state interests.

"For example, the New York Constitution of 1777 provided: "The free 
exercise and enjoyment of religious profession and worship, without 
discrimination or preference, shall forever hereafter be allowed, within this 
state, to all mankind: provided that the liberty of conscience, hereby granted, 
shall not be so construed as to excuse acts of licentiousness, or justify 
practices inconsistent with the peace or safety of this state.’

"Similarly, the New Hampshire Constitution of 1784 declared: ‘Every 
individual has a natural and ualienable right to worship God according to the 
dictates of his own conscience, and reason; and no subject shall be hurt, 
molested, or restrained in his person, liberty or estate for worshipping God, in 
the manner and season most agreeable to the dictates of his own conscience .
. . provided he doth not disturb the public peace, or disturb others, in their 
religious worship.’

“The Maryland Declaration of Rights in 1776 read: “No person ought by 
any law to be molested in his person or estate on account of his religious 
persuasion or profession, or for his religious practice; unless, under color of 
religion, any man shall disturb the good order, peace or safety of the state, or 
shall infringe the laws of morality, or injure others, in their natural, civil, or 
religious rights’ (Maryland Constitution, Declaration of Rights, Art. XXXIII).



"The New York Constitution [stated that] rights of conscience should not 
be ‘construed as to excuse acts of licentiousness, or justify practices 
inconsistent with the peace or safety of [the] state.’

"Like the federal Free Exercise Clause, the Virginia religious liberty 
clause was simply silent on the subject, providing only that all men are equally 
entitled to the free exercise of religion, according to the dictates of conscience.’

"George Washington expressly stated that he believed that government 
should do its utmost to accommodate religious scruples, writing in a letter to a 
group of Quakers: 'In my opinion, the conscientious scruples of all men
should be treated with great delicacy and tenderness; and it is my wish and 
desire, that the laws may always be as extensively accommodated to them, as 
a due regard to the protection and essential interests of the nation may justify 
and permit.’’’

- U.S. Supreme Court Justice Sandra Day O’Connor, 
adapted from her dissent in Boerne vs. Flores
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Constitution
A C I T I Z E N ’ S G U I D E
Third Edition • 1992

Alaska Legislative Research Agency • Gordon S. Harrison

Section 22. Right of Privacy

The right of privacy is recognized and shall not be infringed. The 
legislature shall implement this section.

T h is  s e c tio n  w as added  to  th e  c o n s ti tu t io n  by  a m en d m en t in 1972. It w a s  p ro m p te d  by  
th e  fe a r  o f  th e  p o ten tia l fo r  m is u s e  o f  c o m p u te r iz e d  in fo rm atio n  sy s te m s, w h ic h  w e re  th e n  
in  th e ir  in fa n c y . D e le g a te s  to th e  c o n s titu tio n a l c o n v e n tio n  16 years e a r lie r  had  a lso  b e e n  
c o n c e rn e d  a b o u t the p o te n tia l fo r  te c h n o lo g ic a l in tru sio n  in the lives o f  o rd in a ry  c it iz e n s , 
b u t th e n  th e  fear w as e le c tro n ic  su rv e illa n c e  and  w ire tapp in g . T h ey  c o n s id e re d , b u t 
u lt im a te ly  re jec ted , in c lu s io n  o f  th e  fo llo w in g  lan g u ag e  in the  se c tio n  d e a lin g  w ith  
u n re a s o n a b le  search es  a n d  s e iz u re s :  "T h e  rig h t o f  p riv acy  o f  the in d iv id u a l sh a ll  n o t be  
in v a d e d  b y  u se  o f  any  e le c tro n ic  o r  o th e r  s c ie n ti f ic  tra n sm ittin g , l is ten in g  o r  so u n d  
re c o rd in g  d e v ic e  fo r  the  p u rp o se  o f  g a th e r in g  in c r im in a tin g  e v id en c e . E v id en ce  so  
o b ta in e d  sh a ll  n o t b e  a d m is s ib le  in ju d ic ia l  o r  le g is la tiv e  h ea rin g s ."

In  th e  e a r ly  1 9 7 0 s, the  A la sk a  D e p a rtm e n t o f  P u b lic  S a fe ty  w as d e v e lo p in g  the  A lask a  
Ju s tic e  In fo rm a tio n  S y s te m , a c o m p u te riz e d  d a ta b a s e  o f  in fo rm a tio n  on  the  c rim in a l 
h is to ry  o f  in d iv id u a ls . F e a rfu l tha t su ch  a sy s te m  w a s  the  p re c u rso r  o f  a "B ig  B ro th e r"  
g o v e rn m e n t  in fo rm a tio n  b u re a u c ra c y , le g is la to rs  re sp o n d e d  w ith  th is  c o n s titu tio n a l 
a m e n d m e n t , w h ic h  w a s  h a n d ily  ra tified  by  th e  v o te rs .

A la s k a  is  o n e  o f  a  sm all g ro u p  o f  s ta te s  w ith  a c o n s ti tu t io n a l  r ig h t o f  p riv acy : s im ila r  
p ro v is io n s  c a n  b e  fo u n d  in the  c o n s ti tu tio n s  o f  A r iz o n a , C a lifo rn ia , F lo rid a , H aw aii, 
I ll in o is , L o u is ia n a , M o n tan a , S o u th  C a ro lin a  a n d  W a sh in g to n  (so m e  w ere  add ed  by 
a m e n d m e n t  a t a p p ro x im a te ly  the  sam e tim e  a s  A la s k a ’s). T h e  U .S . C o n stitu tio n  d o es  no t 
c o n ta in  a n  e x p lic it  r ig h t o f  p riv a cy . H o w e v e r , in  re c e n t y ea rs  the  U .S . S u p re m e  C o u rt 
h as  ru le d  th a t b a s ic  p riv acy  r ig h ts  are  in fe rred  f ro m  the  F irst, T h ird , F ou rth , F ifth  and  
N in th  A m e n d m e n ts .
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T o :

F r o m :

R e p r e s e n t a t i v e  J o e  G r e e n ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  T e r r y  M a r t i n

S u b je c t :  H JR  5

A t y o u r  e a r l i e s t  c o n v i n c e ,  a n d  a s  y o u r  c o m m i t t e e  w o r k lo a d  a l l o w s ,  p l e a s e  
s c h e d u l e  H JR  5  f o r  a  h e a r i n g  in  th e  J u d i c i a r y  C o m m it te e .

A t t a c h e d  a r e  b a c k g r o u n d  m a t e r i a l s  r e l a t i n g  to  H J R  5 , w h ic h  p r o p o s e s  a n  
a m e n d m e n t  to  th e  s t a t e  c o n s t i t u t i o n  to  p r o t e c t  th e  i n d i v i d u a l ' s  f r e e d o m  o f  
c o n s c i e n c e .

A s  y o u  w i l l  r e c a l l ,  t h e  A l a s k a  S u p r e m e  C o u r t  r e c e n t ly  r u l e d  t h a t  a  p e r s o n 's  o r  
a n  i n s t i t u t i o n 's  m o r a l  o b je c t io n  to  p a r t i c i p a t i n g  in  a n  a b o r t i o n  is  o u t w e i g h e d  
b y  th e  c o n s t i t u t i o n a l  r i g h t  to  p r iv a c y ,  w h i c h  in  t h e  c o u r t 's  v i e w  u n d e r p i n s  a  
w o m a n 's  " r ig h t "  to  a n  a b o r t i o n .  W h i le  m a n y  A l a s k a n s  a s s u m e  t h a t  th e  
f r e e d o m  o f  r e l i g i o n  c l a u s e  in  o u r  c o n s t i t u t i o n  p r o t e c t s  a n  i n d i v i d u a l 's  
f r e e d o m  o f  c o n s c ie n c e ,  t h e  c o u r t  h a s  d e c id e d  in  th e  c o n t r a r y .

W h e n  c o n s i d e r i n g  th e  m o s t  e s s e n t i a l  n a t u r a l  r i g h t s  o f  m e n  o r  w o m e n ,  th e  
A l a s k a  B ill o f  R ig h ts  r e m a i n s  in  a  m e d ie v a l  e r a .  Y es, w e  th e  " r e s i d e n t s "  
( i n d e e d ,  th e  te r m  " c i t i z e n s "  w a s  n o t  u s e d )  a r e  g u a r a n t e e d  f r e e d o m  o f  r e l i g i o n .  
H o w e v e r ,  o n e  w o n d e r s  w h y  th e  f r a m e r s  o f  th e  A J a s k a  c o n s t i t u t i o n  d i d  n o t  
i n c l u d e  o t h e r  g u a r a n t e e s  to  c o m p le m e n t  t h a t  p r o v i s i o n ,  s i n c e  w e  a r e  
s o m e t i m e s  p r o h i b i t e d  t h e  f r e e  e x e r c i s e  o f  r e l i g i o n .

R e c e n t ly ,  I i n q u i r e d  o f  a  f e w  o f  th e  r e m a i n i n g  c o n s t i t u t i o n  m e m b e r s  s t i l l  
l iv in g  in  A la s k a  a s  to  w h y  th e  " f r e e d o m  o f  c o n s c ie n c e "  w a s  n o t  i n s e r t e d  i n to  
A r t i c l e  I, th e  D e c l a r a t i o n  o f  R ig h ts .  T h e  g e n e r a l  r e s p o n s e  w a s  t h a t  " i t  w a s  
n e v e r  d i s c u s s e d . . .  n o  o n e  b r o u g h t  u p  th e  i s s u e ."

T h e  a b s e n c e  o f  s u c h  a  c r u c ia l ,  u n a l i e n a b l e  r i g h t  m a y  h a v e  to  d o  p a r t l y  w i t h  
th e  o r i g i n a l  s k e l e to n  m o d e l  o f  a  c o n s t i t u t i o n ,  w h i c h  w a s  d e s i g n e d  b y  th e  
A m e r i c a n  M u n i c i p a l  A s s o c i a t io n .  T h i s  m o d e l ,  w h i c h  th e  c o n v e n t i o n  
m e m b e r s  u s e d  a s  a  s t a r t i n g  p o in t ,  w a s  n e v e r  q u e s t i o n e d  in  m a n y  a r e a s ,  n o / C



w e r e  s c h o la r ly  c o m p a r i s o n s  m a d e  to  o t h e r  s t a t e  c o n s t i tu t io n s .  T h e  d e l e g a t e s ,  
w o r k i n g  in  th e  m i d d l e  o f  a  v e r y  c o ld  F a i r b a n k s  w in te r ,  d i r e c t ly  p r e c e d i n g  th e  
C h r i s t m a s  h o l i d a y  s e a s o n ,  w e r e  p u s h e d  to  f in i s h  t h e i r  t a s k  in  a  s h o r t  p e r i o d  
o f  t im e .

T h e  d e l e g a t e s —a n d  th e  g e n e r a l  p u b l i c  a t  t h e  t i m e - w e r e  u n d e r  th e  i m p r e s s i o n  
t h a t  t h i s  w a s  o n ly  a  t e m p o r a r y  " m o d e l  a n d  m o d e r n "  f r a m e w o r k  f o r  a  s t a t e  
c o n s t i t u t i o n  t h a t  w o u l d  b e  a d j u s t e d  a t  a  c o n s t i t u t i o n a l  c o n v e n t i o n  a f t e r  
s t a t e h o o d  w a s  r e a l i z e d .  T h e  t e m p o r a r y  d o c u m e n t  w a s  to  b e  u s e d  to  h e l p  p u s h  
t h e  p e o p l e  in to  s t a t e h o o d - " a  v o te  f o r  th e  c o n s t i t u t io n "  w a s  " a  v o te  fo r  
s t a t e h o o d . "  D e s p i t e  th e  a d d i t i o n  o f  n u m e r o u s  a m e n d m e n t s  i n  t h e  y e a r s  t h a t  
f o l l o w e d ,  n o  A l a s k a  s t a t e  c o n s t i t u t i o n a l  c o n v e n t i o n  h a s  e v e r  b e e n  c a l l e d .

B e f o r e  w e  b e c a m e  a  s t a t e ,  4 6  o f  th e  4 8  s t a t e s  s p e c i f ic a l ly  g u a r a n t e e d  f r e e d o m  to  
e x e r c i s e  r e l ig io n  a n d  f r e e d o m  o f  c o n s c ie n c e ,  in  a d d i t i o n  to  t h e  f r e e d o m  o f  
r e l i g i o n .  C o l o r a d o 's  b i l l  o f  r ig h t s ,  f o r  e x a m p l e ,  s a y s  th a t  c i t iz e n s ,  " s h a l l  
f o r e v e r  h e r e a f t e r  b e  g u a r a n t e e d  t h e  f r e e  e x e r c i s e  a n d  e n j o y m e n t  o f  r e l i g i o u s  
p r o f e s s i o n  a n d  w o r s h i p ,  w i t h o u t  d i s c r i m i n a t i o n . "  O t h e r  s t a t e s ,  s u c h  a s  
A l a b a m a ,  A r i z o n a ,  V i r g in i a  a n d  W e s t  V i r g in i a ,  u s e  th e  b r o a d e r  t e r m ,  
" f r e e d o m  o f  c o n s c i e n c e ."

I t  is  t im e  to  c o r r e c t  th i s  g l a r i n g  d e f i c i t  in  o u r  c o n s t i t u t io n ,  a n d  I b e l i e v e  
A l a s k a n  v o te r s  w i l l  s u p p o r t  s u c h  a  c h a n g e  i f  g iv e n  th e  o p p o r t u n i t y  a t  t h i s  
y e a r 's  g e n e r a l  e le c t io n .

I a p p r e c i a t e  y o u r  e x p e d i t i o u s  a t t e n t i o n  to  m y  r e q u e s t  f o r  a  h e a r in g .  I f  y o u  
n e e d  a d d i t i o n a l  b a c k g r o u n d  m a t e r i a l  r e l a t i n g  to  th i s  f u n d a m e n t a l  r i g h t ,  
p l e a s e  c o n ta c t  m e  o r  m y  s t a f f  a t  4 6 5 -3 7 8 3 . T h a n k  y o u .



E x e rp t o n  S ec . 2 2  - “ R ig h t to  P riv a c y ” 
A la s k a ’s  C o n stitu tio n  - A C itiz e n ’s G u id e
by  G o rd o n  S. H a rriso n  
p p  4 4 -4 6

L ik e  o th e r  b a s ic  c o n s ti tu tio n a l righ ts, the  r ig h t o i p r iv a c y  is n o t a b so lu te . R easo n ab le  
in te rfe re n c e s  w ith  p riv a c y  a re  to le ra ted , as a re , fo r e x a m p le , re a so n a b le  re s tra in ts  on  the  
r ig h t o f  f re e  sp e e c h . T o  ju d g e  the a c c e p ta b ility  o f  g o v e rn m e n t in te rfe ren c e  w ith  c it iz e n s ’ 
p r iv a c y , th e  c o u r ts  u se  the  sa m e  b a lan c in g  te s t a p p lie d  in o th e r  c a se s  w h ere  it is a lleg ed  
th a t th e  s ta te  h as  tra m p le d  a p e rs o n ’s r ig h ts : th e  m o re  s ig n if ic a n t  the  right in v o lv ed , the 
m o re  im p o r ta n t  th e  s ta te ’s  in te re s t m u st b e  in a d o p t in g  the  re s tr ic tiv e  law  o r reg u la tio n .

T h e  f irs t  m a jo r  ju d ic ia l  in te rp re ta tio n  o f  th e  n ew  c o n s ti tu t io n a l  r ig h t o f  p riv a cy  in A lask a  
a ro s e  f ro m  a c a se  n o t in v o lv in g  e le c tro n ic  in tru b io n , b u t th e  u se  o f  m a riju an a  in the  hom e. 
In th is  la n d m a rk  c a se  fh a t o v e rtu rn ed  a s ta te  law  m a k in g  it illeg a l to  p o sse ss  m ariju an a  
u n d e r  a n y  c irc u m s ta n c e s , the  A lask a  S u p re m e  C o u r t  re g a rd e d  p riv a cy  in the  h o m e  to be  
the  h ig h e s t  im p o rta n c e  a n d  th e  m ost d e s e rv in g  o f  c o n s ti tu t io n a l  p ro te c tio n , a n d  fou nd  the 
s ta te ’s  c a s e  fo r re g u la tin g  the  p e rso na l u se  o f  sm a ll a m o u n ts  o f  m a riju an a  to be  le ss  than  
c o m p e ll in g  (Ravin  v. State, 5 3 7  P .2d  4 9 4 , 1 975 ). In  s u b se q u e n t c a se s , h o w e v e r, the  co u rt 
u p h e ld  th e  s ta te  law s  a g a in s t the  p o sse ss io n  o f  s m a ll  a m o u n ts  o f  m a riju an a  in p u b lic  
( s a y in g  th e  r ig h t o f  p e rso n a l p riv acy  in p u b lic  p la c e s  is  o f  le sse r  c o n s titu tio n a l 
s ig n if ic a n c e ;  B elgarde v. S ta te , 543  P .2d  2 0 6 , 1 9 7 5 )  a n d  a g a in s t  the  p o sse ss io n  o f  sm all 
a m o u n ts  o f  c o c a in e  in th e  h o m e  (say in g  the  h a rm fu l so c ie ta l  e ffe c ts  o f  c o c a in e  a re  se rio u s  

e n o u g h  to  ju s tify  the  s ta te ’s  re g u la tio n  o f  the  su b stan ce , even  in the  h o m e ; Sta te  v. 
E rickso n , 57 4  P .2 d  1, 197 8 ).

M a n y  p r iv a c y  c a se s  in A la s k a  h av e  a rise n  in the  co n tex t o f  se a rc h e s  a n d  se iz u re s . O f  
th e se , th e  lea d in g  c a se  is  S ta te  v. G lass  (5 8 3  P .2d  872 , 1978), in w h ic h  th e  A lask a  
S u p re m e  C o u rt ru led  th e  s ta te  c o u ld  n o t u se  a s  ev id en ce  a re c o rd in g , m a d e  w ith o u t a 
w a r ra n t, o f  a c o n v e rsa tio n  b e tw e e n  th e  d e fe n d a n t  and an  in fo rm a n t w h o  p o s se s s e d  a 
w ire le s s  tra n sm itte r . A lth o u g h  the  U .S . S u p re m e  C ou rt had ru led  th a t re c o rd in g s  o f  th is  
ty p e  w e re  a d m iss ib le  e v id e n c e , the  A la s k a  S u p re m e  C ou rt found A la s k a ’s  c o n s titu tio n a l 
g u a ra n te e  p ro te c tio n  b ro a d e r  th a n  the  in fe rre d  right o f  p riv a cy  from  th e  fed era l 
c o n s ti tu t io n :  "W ere  th a t no t the  c a se , th e re  w o u ld  have been no  n eed  to  a m e n d  the 
c o n s ti tu t io n ."

A c c o rd in g  to o th e r  d e c is io n s  o f  th e  c o u rt , h o w e v e r , not all w a rra n tle s s  re c o rd in g s  o f  
c o n v e rs a t io n  are  illeg a l. R e c o rd in g s  m a d e  by  a po lice  o fficer in  the  n o rm a l c o u rse  o f  
d u ty  m a y  b e  used  a s  e v id e n c e  a t tria l (se e , fo r exam p le , City o f  Ju n ea u  v. Q uinto, 684  
P .2 d  12 7 , 1984). S tu d e n ts  d o  n o t h a v e  c o n s ti tu tio n a l p ro tection  from  s e a rc h e s  b y  sch o o l 
a u th o r it ie s  (D .R .C . v. State, 6 4 6  P .2 d  2 5 2 , C o u rt o f  A ppeals, 1982), n o r d o  fish e rm e n  
h av e  a  re a so n a b le  e x p e c ta t io n  th a t c a tc h e s  s to re d  in the holds o f  th e ir  v e s se ls  w ill be  
p ro te c te d  from  w a rra n tle s s  s e a rc h e s  (D ye  v. Slate, 650  P .2d  418 , C t. o f  A p p e a ls , 1982).

T h e  le g is la tu re  h as  n o t p ro v id e d  th e  s ta tu to ry  im p lem en ta tio n  tha t is e x p e c te d  from  the 
s e c o n d  se n te n c e  o f  th is  se c tio n .



§ 18.16.010 H ea l t h , S afety , a n d  H ousing 266

S ec. 18.16.010. A bortions, (a) An abortion may not be performed in this state unless
(1) the abortion is performed by a physician or surgeon licensed by the State Medical 

Board under AS 08.64.200;
(2) the abortion is performed in a hospital or other facility cpproved for the purpose by 

the Department of Health and Social Services or a hospital operated by the federal 
government or an agency of the federal government;

(3) consent has been received from the parent or guardian of an unmarried woman less 
than 18 years of age; and

(4) the woman is domiciled or physically present in the state for 30 days before the 
abortion.

(b) Nothing in this section requires a hospital or person to participate in an abortion, 
nor is a hospital or person liable for refusing to participate in an abortion under this 
section.

(c) A person who knowingly violates a provision of this section, upon conviction, is 
punishable by a fine of not more than $1,000, or by imprisonment for not more than five 
years, or by both

(d) In this section, “abortion” means an operation or procedure to terminate the 
pregnancy of a nonviable fetus. (§ 65-4-6 ACLA1949; am § 1 ch 103 SLA 1970; am § 22 
ch 166 SLA 1978)

Re visor’s notes. — Formerly AS 11.15.060. Re­
numbered in 1978.

In 1986, the section was reorganized to conform to 
the style of the Alaska Statutes. Subsection (b) was 
formerly the last sentence of (a); subsection (c) was 
formerly (b); and subsection (d) waa formerly the 
second sentence of (a).

Cross references. — For power of the State Med­
ical Board to regulate abortion procedures, see AS
08.64.105.

E d ito r’s notes. — For the constitutionality of 
statutes similar to thia one, see Roe v. Wade, 410 U.S. 
113, 93 S. Ct. 705, 35 L. Ed. 2d 147 (1973), Doe v. 
Bolton, 410 U.S. 179, 93 S. Ct. 739, 35 L. Ed. 2d 201 
(1973), Planned Parenthood of Missouri v. Danforth, 
428 U.S. 52. 96 S. Ct. 2831, 49 L. Ed. 2d 788 (1976), 
Sendak v. Arnold, 429 U.S. 968, 97 S. Ct. 476, 50 L. 
Ed. 2d 579 (1976), Akron v. Akron Center for Repro­
ductive Health, Inc., 462 U.S. 416,103 S. Ct. 2481,76 
L. Ed. 2d 687 (1983), Thornburgh v. American College 
of Obstetricians and Gynecologists, 476 U.S. 747,106 
S. Ct. 2169, 90 L. Ed. 2d 779 (1986), Webster v. 
Reproductive Health Services, 492 U.S. 490, 109 S. 
Ct. 3040, 106 L. Ed. 2d 410 (1989), Hodgson v. Min­
nesota, 497 U.S 417, 110 S. Ct. 2926, 111 L. Ed. 2d 
344 (1990), Ohio v. Akron Center for Reproductive 
Health, 497 U.S. 502, 110 S. Ct. 2972, 111 L. Ed. 2d 
405 (1990), Planned Parenthood of Southeastern 
Pennsylvania v. Casey, U.S. , 112 S. Ct. 2791, 
120 L. Ed. 2d 674 (1992). See also 1 Am. Jur. 2d,

Abortion and Birth Control, § 3 and 1 C.J.S., Abor­
tion, 5 2.

L egislative h istory  repo rts . — For report on ch. 
103, SLA 1970 (CSSB 527 (HWE)), see 1970 Senate 
Journal Supplement No. 10; 1970 Journal Supple­
ments Nos. 12 and 13. Also refer to the following 
relevant reports on abortion bills: 1970 Senate Jour­
nal Supplements N ob. 1 and 4 (re SB 411); 1970 House 
Journal Supplement No. 11 (re CSHB 776).

O pinions of a tto rney  general. — Separation of 
responsibilities in AS 18.16.010 is clear: the approval 
of facilities is granted to the Department of Health 
and Soda! Services; the ethical and professional re­
sponsibilities of medical doctors are committed to the 
supervision of the State Medical Board. No language 
in AS 08.64.105 vitiates any of the responsibilities 
granted in paragraph (aX2) to the Department of 
Health and Sorial Services. October 7 ,1 9 7 4  Op. Att’y 
Gen.

Under the language of subsection (a) only para­
graph (1) is clearly constitutional; paragraph (2) could 
be validated by limiting its effect to abortions per­
formed after the end of the first trimester of preg­
nancy; paragraph (3) is clearly unconstitutional aB 
written; and paragraph (4) is subject to constitutional 
challenge, as neither the Alaskan or U.S. Supreme 
Court has dealt with durational residency require­
ments in the context of abortion. October 2 1 ,1 9 7 6  Op- 
Att’y Gen.

NOTES TO DECISIONS

Q uoted in Cleveland v. Municipality of Anchorage, 
631 P.2d 1073 (Alaska 1981).

C ited  in Bird v. Muniripality of Anchorage, 787 
P.2d 119 (Alaska Ct. App. 1990).

C ollateral references. — 1 Am. Jur. 2d, Abortion 
and Birth Control, S 1 et seq.

1 C.J.S., Abortion, S 1 et seq.
Necessity, to warrant conviction of abortion, that 

fetus be living at time of commission of acts. 16 ALR2d 
949,

Pregnancy bb element of abortion or homicide based 
thereon. 46 ALR2d 1393.

Validity of statute or ordinance forbidding or regu­
lating sale or advertisement of contraceptives or 
abortives, or dissemination of birth control informa­
tion. 96 ALR2d 955.
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R e : M a t-S u  C o a lit io n  fo r C h o ic e  v . V a lie v  H o sp ita l . A s s ’n .

D e a r  T e rry ,

T h a n k  y o u  v e ry  m u c h  fo r  p a rtic ip a tin g  as a n  am icus curiae  o n  th e  f re e d o m  o f  c o n sc ie n c e  issue  
in  th e  V a lie v  H o sp ita l  c a se . I h av e  e n c lo se d  a  c o p y  o f  th e  o p in io n  o f  th e  A la sk a  S u p re m e  C o u r t, 
r e le a s e d  e a r l ie r  to d a y , fo r  y o u r  in fo rm a tio n . B y ju d ic ia l  d e c is io n , A la sk a  n o w  h as  th e  s tro n g e s t 
p r o -a b o r t io n  p ro te c tio n s  tha t e x is t  in  th e  U n ite d  S ta te s . F re e d o m  o f  c o n s c ie n c e , th a t is , th e  r ig h t 
n o t  to  b e  fo rc e d  to  p a r tic ip a te  in a b o r tio n s  i f  a  p e rs o n  o r  in s ti tu tio n  d o e s  n o t w a n t to  d o  so , is 
a ffo rd e d  n o  re c o g n itio n .

I w a s  a ls o  v e ry  d isa p p o in te d  in  th e  tre a tm e n t g iv e n  the  c o n s ti tu t io n a l  r ig h t  to  f re e  e x p re s s io n  o f  
r e l ig io n . T h e  S u p re m e  C o u rt o f  A lask a  h as  n o t tre a te d  re lig io u s  b e lie fs  w ith  m u c h  re g a rd . A  
re c e n t  e x a m p le  is S w a n n e r  v . A n c h o ra g e  E q u a l R ig h ts  C o m m is s io n . 8 6 8  P .2 d  301  (A lask a  
1 9 9 4 ) , in  w h ic h  th e  C o u r t  d id  n o t re c o g n iz e  a la n d lo rd ’s re lig io u s ly  c o m p e lle d  re fu sa l to  re n t 
to  u n m a r r ie d  c o u p le s . In  V aliev  H o s p i ta l , th e  C o u r t  a p p e a rs  to  h a v e  ta k e n  a  m o re  e x tre m e  an ti-  
re l ig io u s  p o s i tio n . F o o tn o te  18 o n  p a g e  19 su g g e s ts  th a t th e  S ta te  c a n n o t p ro te c t  th e  free  
e x e rc is e  o f  re l ig io n  as g u a ra n te e d  by  th e  A la sk a  a n d  U n ite d  S ta te s  C o n s titu tio n s  b e c a u se  the  
p ro te c t io n  o f  " fre e  e x e rc ise "  c o u ld  b e  a  v io la tio n  o f  the  " e s ta b lish m e n t"  c la u se .

T h e  L e g is la tu re  m u s t n o w  rea liz e  tha t th e  S u p re m e  C o u r t  o f  A la sk a , a s  p re se n tly  c o n s ti tu te d , 
w ill p ro te c t  a b o r t io n  r ig h ts  a b o v e  all e lse . T h e  o n ly  w ay  th a t th e  p ro - life  p o s i tio n  c a n  be 
p ro te c te d  is th ro u g h  a p ro - life  a m e n d m e n t to  the  A la sk a  C o n s titu tio n . A t th e  v e ry  le a s t, th e re  
sh o u ld  b e  a  " fre e d o m  o f  c o n sc ien c e"  c o n s ti tu tio n a l a m e n d m e n t to  b a la n c e  th e  " r ig h t to  p r iv a c y "  
c la u s e . N o  o n e  sh o u ld  b e  ab le  to  u se  th e  p ro te c tio n s  a ffo rd e d  to  th e  in d iv id u a l by  th e  r ig h t  to  
p r iv a c y  c la u s e  to  fo rce  o th e rs  to  d o  th in g s  w h ic h  a re  a g a in s t th e ir  fu n d a m e n ta l b e lie fs , as is n o w  
a u th o r iz e d  b y  th e  V a liev  H o sp ita l o p in io n .

T h a n k  y o u  a g a in  fo r  p a r tic ip a tin g  as an  am icus curiae  in  th is  c a se .

V e ry  t ru ly  y o u rs ,



I f I h i o m a s  J e f f e r s o i n i
(0) mi

F r e e d o m  <o> if C o o n i s c i e m i c e

T l lu U A S  JKWKIIMJN.

To compel a man to furnish contributions of money for 
the propagation of opinions which he disbelieves and 
abhors is sinful and tyrranical.” -1777

“It is inconsistent with the spirit of our laws and 
Constitution to force tender consciences” - 1781

"But our rulers can have authority over such 
natural rights only as we have submitted to them.

The rights o f conscience we never submitted, we could 
not submit. We are answerable for them to God." - 1782

“The freedom of opinion and the reasonable maintenance of it is not a crime and 
ought not to occasion injury.” - 1801

“We are bound, you, I, and every one, to make common cause, even with error 
itself, to maintain the common right of freedom o f conscience." - 1803

“It behooves every man who values liberty o f conscience for himself, to resist 
invasions of it in the case of others; or their case may, by change of circumstances, 
become their own. It behooves him, too, in his own case, to give no example of 
concession, betraying the common right of independent opinion, by answering 
questions of faith, which the laws have left between God and himself.” - 1803

“No provision in our Constitution ought to be dearer to man than that which protects 
the rights o f conscience against the enterprises of the civil authority." - 1809

“This country which has given to the world the example of physical liberty owes it 
that of m oral emancipation also." - 1821



MAY IS-JAN  IS 2SM149 7I6W.4TH.SUTE6S0 ANCIIORACE.AK995WJAN IS • MAY IS 465-3783 STATK CAPITOI. JCNEAC. AK 99K0I-II8JHOME 333-69*10 355 DONNA DRIVE. #11 ANCHrnACE. AK 995<M

Sponsor S tatem ent

HJR 5 - Proposing an am endm ent to the Constitution of the State of Alaska
relating to the freedom of conscience

W h a t d o  w e  m e a n  w h e n  w e  say  " fre e d o m  of c o n sc ien c e? "  T he  U n ite d  S la te s  is a n a t io n  
fo u n d e d  o n  th e  f re e d o m  o f re lig io n ; it is fu n d a m e n ta l  to  th e  m an y  in s ti tu t io n s  w e  h a v e  
g ro w n  u p  w ith  a n d  tak e  fo r g ra n te d . T h a t is to  say , o u r  freed om  of re lig io n  is n o t for 
a n y  sp ec ific  sect, b u t  for all o f  re lig io n s, a n d  re c o g n iz e s  th e  basic ten e ts  o f m a n y  re lig io n s  
as fo u n d a tio n a l  to  o u r  soc ie ty .

V et, w h a t  is it to  c la im  a f re e d o m  o f re lig io n  if n o t to  b e  ab le  to act u p o n  o n e 's  
co n sc ien ce  w h e n  y o u r  re lig io u s  beliefs co llide  w ith  th e  se c u la r  w o rld?  T h e  f re e d o m  to  
ac t in a cc o rd a n ce  w ith  o n / s  re l ig io u s -o r  e v e n  n o n -re lig io u s , b u t m o ra l-b e lie f s  is a 
fu n d a m e n ta l  p re c e p t o f free d o m  of relig ion .

In A lask a , w e  h a v e  b ee n  carefu l to a rticu la te  th e  r ig h ts  o f  th e  in d iv id u a l, th ro u g h  b o th  
th e  A la sk a  a n d  th e  US C o n s titu tio n s . In 1972, w e  a d d e d  to th e  s ta te  c o n s ti tu t io n  th e  
r ig h t  to  p riv acy . P e rh a p s  th e  r ig h t to  free d o m  o f c o n sc ie n c e  h as  s im p ly  b e e n  ta k e n  fo r 
g ra n te d ,  as im p lie d  by  th e  p ro te c tio n  o f the  f re e d o m  o f re lig ion , o r  as c o d if ie d  in  A laska  
s ta tu te s

H o w e v e r , h a v in g  th e  f re e d o m  of conscience  in  s ta tu te  h a s  n o t b een  su ffic ien t, a n d  a 
c o u r t  c h a lle n g e  h a s  s o u g h t  to  com p el in d iv id u a l  .A laskans to  p e rfo rm  a c tio n s  to  w h ic h  
th e y  p e rs o n a lly  o b je c ted  a s  a m a tte r  o f  con sc ien ce . S pecifically , p ro v id e r s  o f  m e d ic a l 
se rv ic es , su c h  a s  d o c to rs  a n d  n u rse s , h av e  b e e n  fo rce d  to  p e rfo rm  o r  p a r t ic ip a te  in  
c e r ta in  m ed ica l p ro c e d u re s  su c h  as a b o rtio n s , e v e n  th o u g h  they  a re  m o ra lly  o p p o s e d  to  
th e  k illin g  o f  in n o c e n t h u m a n  life. T o d a y 's  n e w  e m p h a s is  o n  a ss is ted  su ic id e  c o u ld  w e ll 
b ec o m e  a p u b lic  g o v e rn m e n ta l  po licy , m a n d a te d  b y  th e  c o u rts  o r th e  leg is la tu re .

A n y  c o n v o lu te d  ra t io n a liz a t io n  o f  a  social p o lic y  th a t  fo rces a p e rs o n  to  p a r t ic ip a te  in  
w h a t  h e  o r  sh e  c o n s id e rs  to  b e  m u rd e r  p u ts  A la sk a  a t  th e  d o o rs te p  o f  N a z i G e rm a n y  o f  
th e  1930s r r  o f th e  se v e ra l c o m m u n is t d e s p o tism s  o f  tn e  30s, 40s a n d  50s, u p  to  a n d  
in c lu d in g  th e  70s, 80s a n d  90s.

By a d d in g  th is n e w  p ro te c tio n  to th e  A laska  C o n s t i tu t io n , w e  can  m a k e  it c ry s ta l d e a r  
th a t  A la sk a n s  e n jo y  c o m p le te  free d o m  of c o n sc ien c e , ju s t  a s  m o st p e o p le  im a g in e  th e y  
n o w  d o .

REPRESENTATIVE
TERRY MARTIN

VICE- CHAIRMAN 
BCDC.ET & A l l)IT  COMMITTEEMEMBER HOI SE FINANCE COMMITTEE



Sectional Analysis

HJR 5

P roposing  an  am endm en t to the C onstitu tion  of the State of A laska 
relating  to  freed om  of conscience.

Section 1 am ends Article 1 of the sta te  constitution by adding a new  section 
tha t reads: "Section 25. Freedom  of Conscience. An individual m ay no t be 
den ied  freedom  of conscience and m ay no t be compelled to act in a m anner 
th a t violates the ind iv idual's  conscientious objections to the act."

Section 2 directs that the proposed  am endm en t be placed before the voters in 
the next general election in conform ity  w ith  that section of the constitu tion  
that governs how  the constitu tion m ay be am ended. Article XIII, sec. 1 
requires that the proposed am endm en t pass the legislature by a 2 /3  vote of 
each house and be approved  by m ore than  half the voters in the election. 
W hen passed, the am endm ent takes effect 30 days after certification of the 
election by the Lt. Governor.
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To: Rep. Joe Green, Chair
House Judiciary Committee Members

From: Rep. Terry Martin

Re: HJR 5

Date: February 2, 1998

In light of a discussion in House State Affairs Committee of the pro’s and 
con’s offreedom of religion and conscience, I offer the following observations 
from Supreme Court Justice Sandra Day O’Connor:

"The principle of religious ‘free exercise' and the notion that religious 
liberty deserved legal protection were by no means new concepts in 1791, 
when the Bill of Rights was ratified. To the contrary, these principles were first 
articulated in this country in the colonies of Man/land, Rhode Island, 
Pennsylvania, Delaware, and Carolina in the mid-1600s. These colonies, 
though established as sanctuaries for particular groups of religious 
dissenters, extended freedom of religion to groups-although often limited to 
Christians-beyond their own. Thus, they encountered early on the conflicts that 
may arise in a society made up of a plurality of faiths.

“The term free exercise appeared in an American legal document as 
early as 1648, when Lord Baltimore extracted from the new Protestant governor 
of Maryland and his councilors a promise not to disturb Christians, particularly 
Roman Catholics, in the 'free exercise1 of their religion. Soon after, in 1649, the 
Maryland Assembly enacted the first free exercise clause by passing the Act 
Concerning Religion: “No person . . . professing to believe in Jesus Christ 
shall from henceforth be any ways troubled, molested or discountenanced for 
or in respect of his or her religion nor in the free exercise thereof. . .  nor in any 
way [be] compelled to the belief or exercise of any other religion against his or 
her consent, so as they be not unfaithful to the Lord Proprietary, or molest Qr- 
conspire against the civil government.' v r^-



"The New York Constitution [stated that] rights of conscience should not 
be ‘construed as to excuse acts of licentiousness, or justify practices 
inconsistent with the peace or safety of [the] state.'

“Like the federal Free Exercise Clause, the Virginia religious liberty 
clause was simply silent on the subject, providing only that all men are equally 
entitled to the free exercise of religion, according to the dictates of conscience.’

“George Washington expressiy stated that he believed that government 
should do its utmost to accommodate religious scruples, writing in a letter to a 
group of Quakers: ‘In my opinion, the conscientious scruples of all men
should be treated with great delicacy and tenderness; and it is my wish and 
desire, that the laws may always be as extensively accommodated to them, as 
a due regard to the protection and essential interests of the nation may justify 
and permit.”’

- U.S. Supreme Court Justice Sandra Day O’Connor, 
adapted from her dissent in Boeme vs. Flores



Alaska’s 
Constitution
A C I T I Z E N  ’ S G U I D E
Third Edition • 1992

Alaska Legislative Research Agency • Gordon S. Harrison

Section 22. Right of Privacy

The right of privacy is recognized and shall not be infringed. The 
legislature shall implement this section.

T h is  s e c t io n  w as add ed  to the  c o n s titu tio n  by  a m en d m en t in 1972. It w a s  p ro m p te d  by  
th e  fe a r  o f  the  po ten tia l fo r m isu s e  o f  c o m p u te riz e d  in fo rm ation  sy stem s, w h ich  w e re  th e n  
in  th e ir  in fa n cy . D e leg a tes  to th e  c o n s titu tio n a l con v en tio n  16 years e a r lie r  had  a lso  b e e n  
c o n c e rn e d  abo u t the p o ten tia l fo r  tec h n o lo g ic a l in tru sio n  in the lives o f  o rd in a ry  c it iz e n s , 
b u t th e n  th e  fear w as e le c tro n ic  su rv e illa n c e  and  w ire tapp ing . T h ey  c o n s id e re d , b u t 
u lt im a te ly  re jec ted , in c lu s io n  o f  the  fo llo w in g  langu age  in the se c tio n  d e a lin g  w ith  
u n re a s o n a b le  searches and  se iz u re s : "T h e  rig h t o f  p riv acy  o f  the in d iv id u a l sh a ll n o t be  
in v a d e d  b y  use  o f  any  e le c tro n ic  o r o th e r  s c ie n ti f ic  tra n sm ittin g , lis ten in g  o r  so u n d  
r e c o rd in g  d ev ic e  fo r  the p u rp o se  o f  g a th e r in g  in c r im in a tin g  ev id en c e . E v id en ce  so  
o b ta in e d  sh a ll n o t be  ad m iss ib le  in ju d ic ia l o r  le g is la tiv e  h ea rin g s ."

In  th e  e a r ly  197 0s, the A la sk a  D ep artm en t o f  P u b lic  S a fe ty  w as d e v e lo p in g  the A lask a  
J u s tic e  In fo rm a tio n  S y s tem , a c o m p u te riz ed  d a ta b a s e  o f  in fo rm atio n  on  the c rim in a l 
h is to ry  o f  in d iv id u a ls . F earfu l that su ch  a sy s te m  w a s  the  p re c u rso r  o f  a "B ig  D ro ther"  
g o v e rn m e n t  in fo rm a tio n  b u rea u cra cy , le g is la to rs  re sp o n d e d  w ith  th is c o n s titu tio n a l 
a m e n d m e n t , w h ich  w as h an d ily  ratified  by  th e  v o te rs .

A la s k a  is  o n e  o f  a sm all g ro u p  o f  s ta te s  w ith  a c o n s titu tio n a l r ig h t o f  p riv acy : s im ila r  
p ro v is io n s  can  b e  found  in the  c o n s titu tio n s  o f  A riz o n a , C a lifo rn ia , F lo rid a , H aw aii, 
I ll in o is , L o u is ia n a , M o n tan a , S outh  C a ro lin a  a n d  W a sh in g to n  (so m e  w ere  add ed  by  
a m e n d m e n t  at a p p ro x im a te ly  the sam e tim e a s  A la s k a ’s). T h e  U .S . C o n stitu tio n  d o es  no t 
c o n ta in  a n  e x p lic it rig h t o f  p rivacy . H o w e v er, in rec en t y ea rs  the  U .S . S u p re m e  C o u rt 
h as  ru le d  tha t b a s ic  p riv acy  righ ts  are in fe rred  f ro m  the  F irs t, T h ird , F ou rth , F ifth  and 
N in th  A m e n d m e n ts .



E x c rp t o n  See. 22  - “ R igh t to P riv a c y "
A la s k a ’s C o n stitu tio n  - A C itiz e n ’s G u id e  
by  G o rd o n  S . H arriso n  
pp  4 4 -4 6

L ik e  o th e r  b a s ic  c o n s titu tio n a l righ ts , the r ig h t o f  p riv a c y  is not ab so lu te . R easo n ab le  
in te rfe re n c e s  w ith  p riv acy  are to le ra ted , as a re , fo r  e x a m p le , reaso n ab le  re s tra in ts  on the  
rig h t o f  free  sp e e c h . T o  ju d g e  the  a cc ep ta b ility  o f  g o v e rn m e n t in te rfe ren ce  w ith  c it iz e n s ’ 
p r iv a c y , the  c o u rts  use the sam e b a lan c in g  tes t a p p lie d  in o th e r  c ase s  w h ere  it is a lleg ed  
th a t th e  s ta te  has tram p led  a p e rs o n ’s rig h ts: the  m o re  s ig n if ica n t the righ t inv o lv ed , the  
m o re  im p o rta n t the  s ta te ’s  in te re st m ust be  in a d o p tin g  the  res tr ic tiv e  law  o r reg u la tio n .

T h e  f irs t  m a jo r  ju d ic ia l  in te rp re ta tio n  o f  the n ew  c o n s titu tio n a l righ t o f  p riv acy  in A lask a  
a ro se  fro m  a ca se  n o t in v o lv in g  e le c tro n ic  in tru s io n , b u t the use o f  m ariju an a  in the  hom e. 
In  th is  la n d m a rk  c a se  tha t o v e rtu rn ed  a s ta te  law  m a k in g  it illega l to p o sse ss  m ariju an a  
u n d e r  a n y  c irc u m s ta n c e s , the  A laska  S u p re m e  C o u r t  reg a rd ed  p riv acy  in the  h o m e to be 
the h ig h e s t im p o rta n c e  and  the  m ost d e se rv in g  o f  c o n s titu tio n a l p ro tec tio n , and  foun d  the 
s ta te ’s  c a se  fo r reg u la tin g  the  p erso n a l use  o f  sm a ll a m o u n ts  o f  m ariju an a  to be less  than  
c o m p e llin g  (Ravin  v. State, 5 3 7  P .2d  4 9 4 , 1975). In  su b se q u e n t case s , h o w e v e r, the  cou rt 
u p h e ld  th e  s ta te  law s a g a in s t the  p o sse ss io n  o f  s m a ll  a m o u n ts  o f  m a riju an a  in p u b lic  
( s a y in g  the  rig h t o f  p e rso n a l p riv acy  in p u b lic  p la c e s  is o f  lesser c o n s titu tio n a l 
s ig n if ic a n c e ; B elgarde  v. State, 5 43  P .2d  20 6 , 1 9 7 5 ) and  a g a in s t the  p o sse ss io n  o f  sm all 
a m o u n ts  o f  c o c a in e  in the  h o m e  (sa y in g  the  h a rm fu l so c ie ta l e ffe c ts  o f  c o c a in e  a re  se rio u s  

e n o u g h  to ju s tify  the  s ta te ’s re g u la tio n  o f  the  su b stance , even in the  h o m e ; State v. 
E rickson , 574  P .2d  1, 1978).

M a n y  p riv a cy  c a se s  in A la s k a  h av e  a rise n  in the  con tex t o f se a rc h es  a n d  se iz u re s . O f 
th e se , the  lead in g  case  is S ta te  v. G lass  (58 3  P .2d  872, 1978), in w h ic h  th e  A lask a  
S u p re m e  C o u rt ru led  th e  s ta te  c o u ld  n o t u se  a s  ev id en ce  a reco rd in g , m a d e  w ith o u t a 
w a rra n t, o f  a c o n v e rsa tio n  b e tw e e n  the  d e fe n d a n t and an in fo rm an t w h o  p o sse sse d  a 
w ire le s s  tra n sm itte r . A lth o u g h  th e  U .S . S u p re m e  C ou rt had ruled th a t re c o rd in g s  o f  th is 
ty p e  w e re  a d m iss ib le  e v id e n c e , the  A la sk a  S u p re m e  C ourt found A la s k a ’s  c o n s ti tu tio n a l 
g u a ra n te e  p ro te c tio n  b ro a d e r  than  the  in fe rred  right o f  p riv acy  fro m  th e  fed era l 
c o n s ti tu tio n : "W ere  tha t no t th e  c a se , th e re  w o u ld  have been n o  n eed  to  a m e n d  the 
c o n s ti tu tio n ."

A c c o rd in g  to o th e r  d e c is io n s  o f  th e  c o u rt, h o w e v e r, not all w a rra n tle s s  re c o rd in g s  o f  
c o n v e rsa tio n  are illeg a l. R e c o rd in g s  m ad e  by  a p o lice  o fficer in the  n o rm a l c o u rse  o f  
d u ty  m a y  be  used  a s  e v id e n c e  a t tria l (se e , fo r exam p le , City o f  Ju n ea u  v. Q uinto, 684 
P .2 d  127 , 1984). S tu d e n ts  d o  n o t h av e  c o n s titu tio n a l pro tection  from  se a rc h e s  b y  sch o o l 
a u th o r it ie s  (D .R .C  v. State, 6 4 6  P .2 d  25 2 , C o u rt o f  A ppeals, 1982), n o r  d o  f ish e rm en  
h a v e  a rea so n a b le  e x p e c ta tio n  th a t c a tc h e s  s to re d  in the holds o f  th e ir  v e s se ls  w ill be 
p ro te c te d  from  w a rra n tle s s  s e a rc h e s  (D ye  v. Sta te , 650  P.2d 418, C t. o f  A p p e a ls , 1982).

T h e  le g is la tu re  has no t p ro v id e d  the  s ta tu to ry  im p lem en ta tio n  tha t is e x p e c te d  from  the 
se c o n d  se n te n c e  o f  th is  se c tio n .
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S ec . 18.16.010. A bortions, (a) An abortion may not be performed in this state unless
(1) the abortion is performed by a physician or surgeon licensed by the State Medical 

Board under AS 08.64.200;
(2) the abortion is performed in a hospital or other facility approved for the purpose by 

the Department of Health and Social Services or a hospital operated by the federal 
government or an agency of the federal government;

(3) consent has been received from the parent or guardian of an unmarried woman less 
than 18 years of age; and

(4) the woman is domiciled or physically present in the state for 30 days before the 
abortion.

(b) Nothing in this section requires a hospital or person to participate in an abortion, 
nor is a hospital or person liable for refusing to participate in an abortion under this 
section.

(c) A person who knowingly violates a provision of this section, upon conviction, is 
punishable by a fine of not more than $1,000, or by imprisonment for not more than five 
years, or by both.

(d) In this section, “abortion" means an operation or procedure to terminate the 
oregnancy of a nonviable fetus. (§ 65-4-6 ACLA 1949; am § 1 ch 103 SLA 1970; am § 22 
ch 166 SLA 1978)

R evisor’* notes. — Formerly AS 11.15.060. Re­
numbered in 1978.

In 1S86, the section was reorganized to conform to 
the style of the Alaska Statutes. Subsection (b) was 
formerly the last sentence of (a); subsection (c) was 
formerly (b); and subsection (d) waa formerly the 
second sentence of (a).

Cross references. — For power of the State Med­
ical Board to regulate abortion procedures, see AS
08.64.105.

E d ito r’s notes. — For the conatitutionalit, of 
statutes sin 'lar to this o q j , see Roe v. Wade, 410 U.S. 
113. 93 S. Ct. 705, 35 L. Ed. 2d 147 (1973), Doe v. 
Bolton, 410 U.S 179, 93 S. Ct. 739, 35 L. Ed. 2d 201 
(1973), Planned Parenthood of Missouri v. Danforth, 
428 U.S. 52, 96 S. CL 2831, 49 L. Ed. 2d 788 (1976), 
Sendak v. Arnold, 429 U.S. 968, 97 S. Ct. 476, 50 L. 
Ed. 2d 579 (1976), Akron v. Akron Center for Repro­
ductive Health, Inc., 462 U.S. 416,103 S. C t 2481, 76 
L. Ed. 2d 687 (1983), Thornburgh v. American College 
of Obstetricians and Gynecologists, 476 U.S. 747,106 
S. C t 2169, 90 L. Ed. 2d 779 (1988), Webster v. 
Reproductive Health Services, 492 U.S. 490, 109 S. 
C t  3040, 106 L. Ed. 2d 410 (1989), Hodgson v. Min­
nesota, 497 U.S. 417, 110 S. Ct. 2926, 111 L. Ed. 2d 
344 (1990), Ohio v. Akron Center for Reproductive 
Health, 497 U.S. 502, 110 S. Ct. 2972, 111 L. Ed. 2d 
405 (1990), Planned Parenthood of Southeastern 
Pennsylvania v. Casey, U.S. , 112 S. Ct. 2791, 
120 L. Ed. 2d 674 (1992). See also 1 Am. Jur. 2d,

Abortion and Birth Control, { 3 and 1 CJ.S., Abor­
tion, } 2.

Legislative h istory report*. — For report on ch. 
103, SLA 1970 (CSSB 527 (HWE)), see 1970 Senate 
Journal Supplement No. 10; 1970 Journal Supple­
ments Nos. 12 and 13. Also refer to the following 
relevant reports on abortion bills: 1970 Senate Jour­
nal Supplements Nos. 1 and 4 (re SB 411); 1970 House 
Journal Supplement No. 11 (re CSHB 776).

O pinions of attorney generaL — Separation of 
responsibilities in AS 18.16.010 is clear: the approval 
of facilities is granted to the Department of Health 
end Social Services; the ethical and professional re­
sponsibilities of medical doctors are committed to the 
supervision of the State Medical Board. No language 
in AS 08.64.105 vitiates any of the responsibilities 
granted in paragraph (aX2) to the Department of 
Health and Social Services. October 7,1974 Op. Att’y 
Gen.

Under the language of subsection (a) only para­
graph (1) is clearly constitutional; paragraph (2) could 
be validated by limiting its effect to abortions per­
formed after the end of the first trimester of preg­
nancy, paragraph (3) is clearly unconstitutional as 
written; and paragraph (4) is subject to constitutional 
challenge, aa neither the Alaskan or U.S. Supreme 
Court has dealt with durational residency require­
ments in the context of abortion. October 21,1976 Op. 
Att'y Gen.

NOTES TO DECISIONS

Q uoted in Cleveland v. Municipality of Anchorage, 
631 P.2d 1073 (Alaska 1981).

C ited  in Bird v. Municipality of Anchorage, 787 
P.2d 119 (Alaska C t App. 1990).

C ollateral references. — 1 Am. Jur. 2d, Abortion 
and Birth Control, { 1 et ^eq.

1 CJ.S., Abortion, 4 1 et oeq.
Necessity, to warrant conviction of abortion, that 

fetus be living at time of commission of acts. 16 ALR2d 
949.

Pregnancy as element of abortion or homicide based 
thereon. 46 ALR2d 1393.

Validity of statute or ordinance forbidding or regu­
lating sale or advertisement of contraceptives or 
abortives, or dissemination of birth control informa­
tion. 96 ALR2d 955.
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R e p re s e n ta t iv e  T e rry  M a rtin  
7 1 6  W e s t F o u r th  A v e n u e , S u ite  650  
A n c h o ra g e  A K  99501

R e : M a t-S u  C o a litio n  fo r  C h o ic e  v . V a liev  H o sp ita l. A s s 'n .

Dear Terry,

T h a n k  y o u  v e ry  m u ch  fo r  p a rtic ip a tin g  as a n  am icus curiae  o n  the  fre e d o m  o f  c o n s c ie n c e  issu e  
in  th e  V a lie v  H o sp ita l c a se . I h av e  e n c lo sed  a c op y  o f  the  o p in io n  o f  the  A la sk a  S u p re m e  C o u r t, 
r e le a s e d  e a r l i e r  tod ay , f o r  y o u r  in fo rm a tio n . By ju d ic ia l  d ec is io n , A lask a  n o w  h a s  th e  s tro n g e s t  
p r o - a b o r t io n  p ro te c tio n s  th a t e x is t in the  U n ite d  S ta tes . F re ed o m  o f  c o n sc ie n c e , th a t  is , th e  r ig h t 
n o t  to  b e  fo rc e d  to  p a rtic ip a te  in  a b o rtio n s  i f  a  p e rso n  o r  in s titu tio n  d o es  n o t w a n t to  d o  so , is 
a f fo rd e d  n o  rec o g n itio n .

I w a s  a ls o  v e ry  d isap p o in te d  in the  tre a tm e n t g iv e n  the  c o n s titu tio n a l r ig h t to  f re e  e x p re s s io n  o f  
re l ig io n . T h e  S u p rem e  C o u r t  o f  A lask a  has no t tre a te d  re lig io u s b e lie fs  w ith  m u c h  re g a rd . A  
re c e n t  e x a m p le  is S w an n er v . A n c h o ra g e  E q u a l R ig h ts  C o m m iss io n . 8 6 8  P . 2 d  301  (A la sk a  
1 9 9 4 ) , in  w h ic h  th e  C o u r t  d id  n o t re c o g n iz e  a  la n d lo rd ’s re lig io u s ly  c o m p e lle d  re fu sa l to  re n t 
to  u n m a r r ie d  c o u p le s . In  V a liev  H o sp ita l , th e  C o u rt a p p e a rs  to  h av e  ta k e n  a  m o re  e x tre m e  a n ti-  
r e l ig io u s  p o s itio n . F o o tn o te  18 o n  p ag e  19 su g g ests  th a t the  S ta te  c a n n o t p ro te c t  th e  f re e  
e x e rc is e  o f  re lig io n  as g u a ra n te e d  by  th e  i J a s k a  and  U n ited  S ta tes  C o n s titu tio n s  b e c a u se  the  
p r o te c t io n  o f  " free  e x e rc ise ' c o u ld  be  a  v io la tio n  o f  the  "es tab lish m en t"  c la u s e .

T h e  L e g is la tu re  m u st n o w  rea lize  tha t th e  S u p re m e  C o u rt o f  A lask a , as p re s e n t ly  c o n s titu te d , 
w ill  p ro te c t  a b o rtio n  r ig h ts  abo v e  all e lse . T h e  on ly  w ay  tha t the  p ro - life  p o s it io n  c a n  be  
p ro te c te d  is  th ro u g h  a p ro - life  a m en d m en t to  the  A lask a  C o n stitu tio n . A t th e  v e ry  le a s t, th e re  
s h o u ld  b e  a  " fre e d o m  o f  c o n sc ien c e"  c o n s titu tio n a l a m en d m en t to b a lan ce  th e  " r ig h t  to  p r iv a c y "  
c la u s e . N o  o n e  shou ld  b e  able  to  use  th e  p ro te c tio n s  a ffo rd ed  to  the  in d iv id u a l b y  the  r ig h t  to  
p r iv a c y  c la u s e  to  fo rce  o th e rs  to d o  th in g s w h ich  a re  ag a in s t th e ir  fu n d am en ta l b e lie f s , a s  is no w  
a u th o r iz e d  b y  th e  V aliev  H o sp ita l o p in io n .

T h a n k  y o u  a g a in  fo r  p a rtic ip a tin g  as an  am icus curiae in  th is case .

V e ry  tru ly  y o u rs ,



T  Ihi o  m  a s  J  e  if If e  r  s  ©  ini
O  Kll

IFree<dl<o>m o f  C o n s c i e n c e

To compel a man to furnish contributions of money for 
the propagation of opinions which he disbelieves and 
abhors is sinful and tyrranical." -1777

\

“It is inconsistent with the spirit of our laws and 
Constitution to force tender consciences.” - 1781

“But our rulers can have authority over such 
natural rights only as we have submitted to them, 
le rights o f conscience we never submitted, we could 

not submit. We are answerable for them to God." - 1782

“The freedom of opinion and the reasonable maintenance of it is not a crime and 
ought not to occasion injury.” - 1801

"We are bound, you, I, and every one, to make common cause, even with error 
itself, to maintain the common right o f freedom o f conscience." - 1803

“It behooves every man who values liberty o f conscience for himself, to resist 
invasions of it in the case of others; or their case may, by change of circumstances, 
become their own. It behooves him, too, in his own case, to give no example of 
concession, betraying the common right of independent opinion, by answering 
questions of faith, which the laws have left between God and himself.” - 1803

“No provision in our Constitution ought to be dearer to man than that which protects 
the rights o f conscience against the enterprises of the civil authority.” - 1809

“This country which has given to the world the example of physical liberty owes it 
that of moral emancipation also." - 1821
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IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - F IR S T  S E S S IO N  

BY REPRESENTATIVE M ARTIN 

Introduced: 1/13/97
R eferred: State Affairs. Jud iciary , Finance

A  R E S O L U T IO N

1 P ro p o s in g  a n  a m e n d m e n t  to  th e  C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a  r e la t in g  to

2  f r e e d o m  o f c o n sc ie n c e .

3  B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4  * S e c tio n  1. A rtic le  I , C o n s titu tio n  o f  th e  S ta te  o f  A laska , is a m e n d e d  b y  a d d in g  a  n ew

5  se c tio n  to read:

6  S e c tio n  2 5 . F r e e d o m  o f  C o n s c ie n c e . A n in d iv id u a l m a y  n o t be  d e n ie d

7  freed o m  o f  c o n s c ie n c e  a n d  m ay  n o t b e  c o m p e lle d  to  act in a m a n n e r  th a t v io la te s  the

8  in d iv id u a l's  c o n s c ie n tio u s  o b je c tio n s  to  th e  act.

9  * S e c . 2. T h e  a m e n d m e n t p ro p o se d  by  th is  re so lu tio n  .shall b e  p la c e d  b e fo re  the  v o te rs  o f

10  th e  s ta te  at the nex t g e n e ra l e le c t io n  in c o n fo rm ity  w ith  art. X III , se c . 1, C o n s titu tio n  o f  the

11 S ta te  o f  A laska , and  th e  e le c tio n  la w s  o f  th e  sta te .
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