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l e s t  each  s i t u a t io n  b y  t h e  g u id e l in e s  
s e t  fo i th  in R e  Utah P o w e r  &  L igh t 
C o .  ( 1 9 5 2 ,  U t a h )  9 5  P U R N S  39 0 , 
s u c h  g u id e l in e s  s e e m  to  s ta te  th e  c a se  
n ic e ly :  th e  a d v e r t i s i n g  an d  p r o m o t i o n  
e x p e n s e s  o f  a c o m p a n y  a r e  c o m ­
p l e t e l y  w ith in  t h e  c o n t r o l  o f  m a n a g e ­
m e n t ;  the  a m o u n t  to  b e  s o  e x p e n d e d  
c a n  b e  l a r g e  o r  sm all  d e p e n d in g  on  
t h e  ju d g m e n t  a n d  d is c r e t io n  o f  m a n ­
a g e m e n t ;  i f  t h e  full a m o u n t  o f  this 
t y p e  o f  e x p e n d i t u r e  is to  b e  a l lo w e d  
as  an  o p e r a t i n g  e x p e n s e  in t e s t in g  th e  
c o m p a n y 's  n e e d  fo r  a d d it io n a l  net 
r e v e n u e ,  it is  m o s t  in c u m b e n t  u p o n  
t h e  m a n a g e m e n t  that n o  e x p e n d i t u r e s  
b e  m a d e  in th is  c a t e g o r y  e x c e p t  t h o s e  
s u c h  as a r e  r e a s o n a b l y  n e c e s s a r y  to  
fu l ly  s e r v e  t h e  c u s t o m e r s  o f  th e  c o m ­
p a n y  and k e e p  th e  c o m p a n y  in c o n ­
tact  with th e  c o n s u m in g  p u b l ic  as  an 
a le r t ,  e n e r g e t i c ,  f o r w a r d - l o o k in g  b u s i­
n e s s  e n t e r p r i s e  an d  p u b l ic  s e r v a n t .
[b] P r a c t i c e  p o i n t e r s  

C o u n s e l  p r a c t i c in g  b e f o r e  a uti lity  
r e g u la t in g  a g e n c y  o n  b e h a l f  q f  a p u b ­
l ic  utility s e e k i n g  a r a l e  ih c r e a s e  
n e e d s  to  b e  a w a r e  that th e  b u r d e n  o f  
p r o o f  is u p o n  th e  utility  t o  e s ta b l is h  
that such an i n c r e a s e  in r e v e n u e  is 
e s s e n t ia l . 18 A n d  it is e q u a l ly  t ru e  th a ,  
th e  o n e  a s s e r t in g  th e  e r r o r  o f  th e  ra te  
s e t  b y  the  c o m m i s s i o n  has t h e  b u rd en  
o f  p r o v in g  th at  th e  o r d e r  is in va lid  
b e c a u s e  it is u n ju s t  an d  u n r e a s o n a b l e

1 5 .  Application o f  Hawaiian Electric Co .  ( 19 7 5)  56 H a w a i i  260. 5 3 5  P2d  1 1 0 2 ,  83 A LR Sd 9 5 1 .
16 .  Fuels R esearch  Council,  Inc. v F ed ­eral Power C o m . ( 19 6 7 ,  CA7) 374 F2d  842.
17 .  A bill in equity  to en jo in  en force ­ment o f  rates was held in Southern  Bell T e l .  & T e l .  C o .  v G eorg ia  Public Serv ice  C om . (1948) 2 0 3  G a  8 3 2 ,  49 S E 2 d  38 . to be  the proper rem ed y  for a public utility w hose  rates set  by the com m ission were  clearly confiscatory and vio lative  o f  due process. It was there  explained that man-
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in its c o n s e q u e n c e s . 1* A l t h o u g h  a 
c o m m is s io n  m a y  e x a m i n e  a u ti l i ty 's  
e x p e n s e s  o r  c o s t  o f  s e r v i c e  v e r y  c a r e ­
fu lly ,  an d  a l t h o u g h  ju s t i f i c a t i o n  fo r  
la r g e  o u t la y s  is f r e q u e n t l y  r e q u ir e d ,  
an a t t o r n e y  fo r  a u t i l i t y  m a y  b e  a b le  
to  p r o v e  h is  c a se  b y  s h o w i n g  that  th e  
p r e s e n t  u t i l i ty  r a te s  s e t  b y  t h e  c o m ­
m is s io n  a r e  c o n f i s c a t o r y , 17 that  uti l ity  
i n c o m e  is in su ff ic ien t  b o t h  t o  m e e t  
o v e r h e a d  an d  a l s o  t o  g i v e  a fa ir  and 
r e a s o n a b l e  r e tu rn  to  t h e  u ti l i ty 's  
s t o c k h o ld e r s ,  a n d  th at  m a n a g e m e n t  
has h a n d le d  th e  u t i l i t y ’ s a f fa irs  in  a 
w is e  an d  e f f i c ie n t  m a n n e r  a n d  s ti l l  has 
fo u n d  i t s e l f  in a f in a n cia l  b in d .

I f  c o u n s e l  can  s h o w  t h e  r e a s o n a b l e ­
n e ss  o f  t h e  a d v e r t i s in g  e x p e n d i t u r e s  
b y  th e  u ti l i ty—e i t h e r  b y  a c o m p a r i s o n  
o f  s u c h  e x p e n s e s  to  t h o s e  o f  a  suff i­
c ie n t  n u m b e r  o f  u t i l i t i e s  w h o s e  o p e r a ­
t io n s  a r e  s im ila r  in s i z e  a n d  t y p e ,  o r  
b y  a s h o w in g  that s u c h  e x p e n s e s  h a v e  
r e m a in e d  a c o n s t a n t  p e r c e n t a g e  o f  
th e  tota l  o p e r a t i n g - e x p e n s e  b u d g e t  
o v e r  a s ig n if ic a n t  p e r io d  o f  l i m e —and 
that s u c h  a d v e r t is in g  e x p e n d i t u r e s  
w il l  r esu lt  in b e n e f i t s  t o  t h e  r a t e p a y e r  
as  w e l l  as  to  th e  s t o c k h o l d e r s ,  his 
d e f e n s e  o f  su c h  i t e m s  w o u l d  s e e m  to  
b e  s u ff ic ie n t .  A s  th e  c o u r t  p o in t e d  o u t  
in N e w  E n g la n d  T e l .  &  T e l .  C o .  v  
D e p a r t m e n t  o f  P u b l i c  U t i l i t i e s  ( 1 9 7 1 )  
3 6 0  M a s s  4 4 3 ,  2 7 5  N E 2 d  4 9 3 ,  5 9  
A L R 3 d  8 9 9 , 18 in v i e w  o f  t h e  fa c t  that
damus was an inadequate rem edy, in that it was not available to requ ire  public offi­
cials (commissioners) to ch an ge their ac­
tion taken in the exerc ise  o f  a discretion 
vested in them by the law. and that it 
could m erely  require that these officials 
act again in the exerc ise  o f  this discretion vested in them by law, which discretion was subject to errors in its conclusions.

F or  further discussion o f  this question, 
counsel's  attention is drawn to tue anno­
tation at 8 A L R 2 d  839.

18. § 7. infra.
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m a n a g e m e n t  s h o u ld  b e  p e r m it t e d  to  
c o n t r o l  a d v e r t i s in g  e x p e n d i t u r e s  as 
l o n g  as t h e y  a t e  w ith in  t h e  l im its  o f  
r e a s o n ,  an d  s o  l o n g  as t h e s e  e x p e n s e s  
d o  n o t  e x c e e d  w h a t  is r e a s o n a b ly  
n e c e s s a r y  an d  p r o p e r  in  th e  p a r t icu la r  
c a s e ,  t h e r e  is n o  g r o u n d  t o  d is t in ­
g u is h  s u c h  c o s t s  fr o m  o t h e r  n e c e s s a r y  
a n d  p r o p e r  e x p e n s e s .  T h e  c o u r t  e x ­
p la in e d  that to  t h e  e x t e n t  that a d v e r ­
t i s in g  fo s te r s  s o u n d  c o n s u m e r  r e la ­
t io n s  o r  e n c o u r a g e s  p e o p l e  to  in v e s t  
in a c o m p a n y ,  it is c l e a r  that th e  
c o n s u m e r s ,  as  w e l l  as  t h e  s t o c k h o l d ­
e r s ,  a r e  u l t im a te ly  b e n e f i t e d  th r o u g h  
t h e  l e s s e n in g  o f  th e  e x p e n s e  o f  d o in g  
b u s in e s s .

I f  c o u n s e l  ca n  s h o w  th e  e x p e n s e s  in 
q u e s t io n  to  h a v e  b e e n  in c u r r e d  fo r  
a d v e r t i s i n g  o f  an  in f o r m a t io n a l  n a ­
tu r e ,  s u c h  as e l e c t r i c  o r  g a s  u ti l ity  
a d v e r t i s e m e n t s  d i r e c t e d  t o  e n e r g y  
c o n s e r v a t i o n  an d  th e  p r o p e r  u s e  o f  
e n e r g y , "  o r  c o m m u n ic a t io n s  u ti l i ty  
a d v e r t i s e m e n t s  r e la t in g  to  t h e  p r o p e r  
u s e  o f  p a r ty  t e l e p h o n e  l in e s ,  a n d  th e  
i s s u a n c e  an d d is t r ib u t io n  o f  t e l e p h o n e  
d i r e c t o r i e s , *  o r  a d v e r t i s e m e n t s  g iv in g  
in fo r m a t io n  r e g a r d in g  b e n e f i t s  a v a i la ­
b l e  to  p r o s p e c t i v e  u t i l i ty  e m p l o y e e s , 11 
t h e  d e f e n s e  o f  su c h  i t e m s  o f  e x p e n s e  
w o u l d  s e e m  to  b e  c o m p l e t e ,  in a s m u c h  
a s  m o s t  in fo r m a t io n a l  a d v e r t i s i n g  is

19 .  S e e ,  for exam ple. R e  N orth C a ro ­lina Natural Gas Corp. ( 1 9 7 3 ,  N C) 99 PU R 3d 237 ;  R e  Michigan Consolidated G as C o .  ( 19 7 3 ,  Mich) 1 PUR4th 229 ; Re Gas Se rv ic e  C o .  ( 19 7 4 ,  M o) 6 PUR4th 99; and Washington Utilities & T ra n sp . C om . v Pacific P ow er  & Light C o .  ( 19 7 4 ,  Wash) 7 PUR4th 470.
20. Southern Bell  T e l .  & T e l .  C o .  v G eo rg ia  Public Serv ice  C o m . (1948) 2 0 3  

G a  8 3 2 .  49 S E 2 d  38.
21. R e  N ew Y o rk  T e l .  C o .  ( 19 7 0 ,  N Y )84 PU R3d 3 2 1 ;  Pennsvlvania Public Utili­ties C om . v Bell T e l .  C o .  ( 1 9 7 1 ,  Pa) 93 P U R 3d 13 .Even such advertising results as obtain-

c o n s id e r e d  b e n e f ic ia l  to  a u t i l i ty ’ s c u s ­
t o m e r s .

C o u n s e l  s h o u ld  b e  a w a re  that p r o ­
m o t io n a l  e x p e n s e s  a r e  a m o r e  c o n t r o ­
v ers ia l  i t e m  than a re  e x p e n s e s  in c u r ­
r ed  in a d v e r t i s in g  o f  an in fo rm a t io n a l  
n a tu re .  H o w e v e r ,  e x p e n s e s  in cu rred  
in p r o m o t i o n s  w h ich  can b e  s h o w n  to  
h a v e  a d d e d  n e w  c u s to m e r s  a n d / o r  to  
h a v e  s o ld  ad d it io n a l  s e r v ic e s ,  an d 
w h ich  a r e  r e a s o n a b l e  in a m o u n t ,  d o  
n o t  s e e m  to  e n c o u n t e r  m u ch  o p p o s i ­
t i o n . *  B u t  s u c h  p r o m o t io n a l  e x p e n d i ­
tu res  h a v e  b e e n  d is a l lo w e d  by  uti litv  
c o m m is s io n s  in ra te se t t in g  ca ses  
w h e r e  it w a s  o b v io u s  that t h e r e  w o u ld  
b e  n o  b e n e f i t  to  th e  ra te p a y e r  fro m  
su c h  e x p e n d i t u r e s  m a d e  by  th e  u ti l ­
i t y ,®  an d , as p o in te d  out in A p p l ic a ­
t io n  o f  H a w a i ia n  E le c tr ic  C o .  ( 1 9 7 5 )  
5 6  H a w a i i  2 6 0 ,  5 3 5  P 2 d  1 1 0 2 .  8 3  
A L R 3 d  9 5 1 ,  § 9[b ] ,  infra, e x p e n s e s  
in c u r re d  fo r  p r o m o t io n a l  p ra ct ices  
w h ich  ten d  o n l y  tow ard  w a s te fu ln es s  
o r  an  a g g r a v a t io n  o f  the  e n e r g y  cris is  
h a v e  a l s o  r e c e n t l y  b e c o m e  h ig h ly  s u s ­
p e c t .

In  th e  a re a  o f  a t tem p t in g  to  ju s t i f y  
e x p e n s e s  in cu rre d  in a uti l ity 's  a d v e r ­
t is in g  c a m p a ig n  to  " e x p l a i n "  its n e ed  
fo r  a d d it io n a l  r e v e n u e ,  c o u n s e l  will  
f a c e  a f o r m id a b le  array o f  ju d ic ia l  and 
q u a s i- ju d ic ia l  o p in io n s  ru n n in g  c o n ­
ing sufficient numbers o f  new em ployees to avoid expensive overtime pay, and re ­ducing the cost o f  handling public inquir­ies, w ere  held in R e  Pacific T e l  &  T e l .  Co. ( 19 5 4 ,  Cal) 5 PU R3d 396, to be beneficial to the ratepayer and thus the cost o f  such advertising was allowed as an operating cost.

2 2 .  § 9(a), infra.
2 3 .  § 9[b], infra.
S e e .  to similar effect, Re Pacific Te l .  & T e l .  C o .  ( 19 7 2 ,  Mo) 95 PL'R3d 1; R e Kansas Gas & Electric Co. ( 19 7 2 ,  Kan) 95 PUR3d 247; and R e Potomac Electric Power C o .  ( 19 7 5 ,  M d) 10 PUR4th 13 .
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tra. P erh a p s  w ith  s o m e  a d d i t io n s ,  th e  
p o in ts  b r o u g h t  o u t  in  t h e  d is s e n t in g  
o p in io n  in R e  S o u t h w e s t e r n  B e l l  T e l .  
C o .  ( 1 9 4 9 .  M o )  77 P U R  N S  3 3 ,  m ig h t  
b e  put fo r th .  T h e r e  it w a s  s ta te d ,  in 
r e sp e c t  to  th e  d i s a l l o w a n c e  o f  a d v e r ­
t is ing  e x p e n s e s  in c u r r e d  in c o n n e c ­
t io n  with th e  rate  c a s e ,  that th is  a d ­
v er t is in g ,  in th e  f o r m  o f  n e w s p a p e r  
a d v e r t i s e m e n t s ,  p a m p h l e t s ,  a n d  bill  
in serts ,  h ad  b e e n  a p r o p e r  m e a n s  
w h ich  th e  c o m p a n y  e m p l o y e d  t o  in ­
fo r m  its s u b s c r ib e r s  o f  its n e e d  fo r  
ad d it io n a l  m o n e y ;  that  t h e  c o m p a n y  
sh o u ld  h a v e  th e  r ig h t  to  p r e s e n t  its 
p r o b le m s  to  th e  p u b l ic  u s in g  its s e r ­
v ic e s :  and that it w a s  fa ir  that th e  
c o m p a n y  s h o u ld  b e  a l l o w e d  a r e a s o n ­
a b le  sum  f o r  this p u r p o s e  s o  that its 
c u s to m e r s  w o u ld  n o t  b e  m is l e d  b y  
in fo rm a t io n  fr o m  l e s s  a u t h o r i t a t iv e  
s o u r c e s .  C o u n s e l  m ig h t  a l s o  n o t e  C i n ­
cin n ati  G a s  &  E le c t r i c  C o .  v  C i n c in ­
nati ( 1 9 4 8 .  O h i o )  7 5  P U R  N S  9 7 ,  in 
w h ich  it w a s  h e ld  t h a t  a d v e r t i s in g  
e x p e n s e s  in c u r re d  b y  a g a s  an d  e l e c ­
tr ic  utility in  p r e s e n t in g  its c a s e  in  th e  
n e w s p a p e r s ,  w h i le  t h e  q u e s t io n  o f  
ra tes  was  still  a m a t t e r  o f  n e g o t ia t io n  
w ith  the  C o u n c i l  o f  t h e  c i t y ,  w o u ld  b e  
in c lu d ed  in th e  c o s ts  o f  s e r v i c e .

T h e  q u e s t io n  o f  t h e  a l l o w a n c e  o f  
a d v e r t is in g  e x p e n s e s  in c u r r e d  in c o n ­
n e c t io n  w ith  p o l i t ic a l  i s s u e s ,  : ;uch as 
p r iv a te  v e r s u s  g o v e r n m e n t  o w n e r s h ip  
an d  o p e r a t io n  o f  p u b l i c  u t i l i t ie s ,  has 
b e e n  r e s o l v e d  b y  u t i l i ty  c o m m is s io n s  
ag a in st  th e  in c lu s io n  o f  s u c h  e x p e n s e s  
as  o p e r a t in g  c o s ts  f o r  r a t e m a k in g  p u r ­
p o s e s ,  an d  c o u n s e l  s h o u l d  b e  a w a r e  
that th e s e  d e c i s io n s  h a v e  b e e n  m a d e  
b o t h  o n  th e  m e r it s  a n d  in  a c c o u n t in g  
p r o c e d u r e  d e t e r m in a t io n s .  D e t e r m i ­
n a t io n s  o n  th e  m e r i t s  h a v e ,  fo r  th e  
m o s t  part ,  b e e n  m a d e  in s i tu a t io n s  
in v o lv in g  c o n t r ib u t io n s  b y  a  lo c a l  u t i l ­

24. S e e ,  for  exam ple, R e  Consumers Power Co . ( 19 5 9 .  M ich) 2 9  PUR3d 1 3 3 ,  
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ity  to  a n a t io n a l  a d v e r t i s i n g  c a m ­
p a ig n .*4 T h e  F e d e r a l  P o w e r  C o m m i s ­
s io n 's  d e c i s io n  in R e  A la b a m a  P o w e r  
C o .  ( 1 9 5 9 )  2 2  FPC 7 2 ,  2 9  P U R 3 d  
2 0 9 ,  set  fo r th  th e  s i tu a t io n  w ith  r e ­
g a rd  to  such  e x p e n d i t u r e s  in th e  a c ­
c o u n t in g  c o n te x t ,  and  d is t in g u is h e d  
b e t w e e n  t h o s e  a d v e r t i s in g  e x p e n s e s  
t o  b e  c h a r g e d  to  an a b o v e - t h e - l i n e  
a d v e r t i s in g  a c c o u n t  a n d  t h o s e  t o  b e  
c h a r g e d  to  b e lo w - t h e - l in e  a c c o u n t s .  
T h e  c o m m is s io n  ru led  that  n o n p r o -  
m o t io n a l  a d v e r t is in g  o f  t h e  t y p e  
s o m e t i m e s  r e f e r r e d  to  as  in s t i tu t io n a l  
a d v e r t i s in g  o r  as g o o d  w i l l  a d v e r t i s ­
in g ,  th e  p u r p o s e  o f  w h ic h  is to  f o s t e r  
a n d  m ain ta in  p u b l ic  g o o d  w i l l  r a t h e r  
th an  b e in g  in t e n d e d  f o r  a n y  im m e d i ­
a t e  a n d  d ir e c t  p r o m o t i o n  o f  s a le s  o f  
e le c t r i c i t y  o r  a p p l ia n c e s ,  s h o u ld  b e  
c h a r g e d  to  a c c o u n t  n u m b e r  7 8 7 . 2 ,  
A d v e r t i s in g ;  h o w e v e r ,  A c c o u n t  5 3 8 ,  
M is c e l la n e o u s  I n c o m e  D e d u c t io n s ,  
s h o u l d  b e  c h a r g e d  w ith  t h e  c o s t  o f  
a n y  a d v e r t i s in g  d o n e  f o r  t h e  p u r p o s e  
o f  in f lu e n c in g  p u b l ic  o p in io n  as to  
t h e  e l e c t i o n  o f  p u b l ic  o f f i c e r s ,  r e f e r ­
e n d a ,  p r o p o s e d  le g i s la t io n ,  p r o p o s e d  
o r d in a n c e s ,  r e p e a l  o f  e x is t in g  law s o r  
o r d in a n c e s ,  an d  a p p r o v a l  o r  r e v o c a ­
t io n  o f  fra n c h is e s ,  o r  f o r  t h e  p u r p o s e  
o f  in f lu e n c in g  d e c i s io n s  o f  p u b l ic  o f f i ­
c e r s ,  o r  o f  a n y  a d v e r t i s in g  h a v in g  a n y  
d ir e c t  o r  in d ir e c t  r e la t io n s h ip  to  p o l i t ­
ica l  m a tte r s .  T h e  c o m m is s io n  e x ­
p la in e d  that t h e  7 0 0  an d  8 0 0  s e r ie s  o f  
a c c o u n t s  in v o l v e d  o p e r a t i n g  e x p e n s e s  
c h a r g e d  a g a in st  e l e c t r i c  r e v e n u e s  n o r ­
m a l ly  c o l l e c t e d  f r o m  t h e  r a t e p a y e r  (in 
t h e  la n g u a g e  o f  a c c o u n t a n c y ,  su c h  
i t e m s  a r e  c la s s i f ie d  “ a b o v e  th e  l in e ” ), 
w h i l e  a c c o u n t  5 3 8  i n v o l v e d  i n c o m e  
d e d u c t io n s  w h ic h ,  b e i n g  c h a r g e d  
a g a in s t  g e n e r a l  c o r p o r a t e  i n c o m e ,  
m o r e  d ir e c t ly  a f f e c t e d  t h e  s h a r e h o ld ­
e r s .  (S u c h  i t e m s  a r e  r e f e r r e d  to  as
and R e  Pacific P o w er  & Light C o .  ( 1960, 
O r)  34 PU R3d 36.
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" b e l o w  th e  l i n e . " )  T h e  c o m m i s s i o n  
e m p h a s iz e d ,  h o w e v e r ,  that this p r o ­
c e e d in g  d e a lt  o n l y  w ith  t h e  c la s s i f i c a ­
t io n  o f  c e r ta in  e x p e n d i t u r e s  f o r  a c ­
c o u n t in g  p u r p o s e s ,  a n d  that  t h e  d i­
r e c t iv e  r e q u ir in g  p o l i t i c a l  a d v e r t i s i n g  
to  b e  in a c c o u n t  n u m b e r  5 3 8  d id  n o t  
d e c i d e  its final d i s p o s i t i o n  f o r  r a te  
p u r p o s e s .

U .  G e n e r a l  c o n s i d e r a t i o n s
§ 3 .  G e n e r a l  r u l e  t h a t  c o r p o r a t e  

m a n a g e m e n t  s h o u l d  b e  p e r m i t ­
t e d  t o  c o n t r o l  a m o u n t  o f  a d v e r ­
t i s in g  e x p e n s e s

In  th e  f o l l o w i n g  c a s e s  in v o l v i n g  th e  
p r o p r ie ty  o f  a l l o w i n g  a d v e r t i s i n g  o r  
p r o m o t io n a l  e x p e n s e s  in c u r r e d  b y  a 
p u b l ic  u ti l ity  to  b e  in c l u d e d  in o p e r a t ­
in g  e x p e n s e s  f o r  r a t e m a k in g  p u r ­
p o s e s ,  th e  c o u r t s  r e c o g n i z e d  th e  g e n ­
era l  ru le  that  c o r p o r a t e  m a n a g e m e n t  
s h o u ld  b e  p e r m i t t e d  to  c o n t r o l  t h e  
a m o u n t  o f  a d v e r t i s i n g  e x p e n s e s  in c u r ­
red  b y  th e  u ti l i ty .

G o o d  fa ith  is t o  b e  p r e s u m e d  o n  
th e  part o f  t h e  m a n a g e r s  o f  a  b u s i ­
n e ss .  an d  in th e  a b s e n c e  o f  a s h o w i n g  
o f  in e f f ic ie n c y  o r  i m p r o v i d e n c e ,  a 
c o u r t  w ill  n o t  s u b s t i t u t e  its j u d g m e n t  
fo r  the irs  as  to  t h e  m e a s u r e  o f  a 
p ru d en t  o u t la y ,  t h e  c o u r t ,  s p e a k in g  to  
th e  is su e  o f  t h e  a l lo w a b i l i t y  o f  p r o m o ­
tion  e x p e n s e s  f o r  r a t e m a k in g  p u r ­
p o s e s .  o b s e r v e d  in  W e s t  O h i o  G a s  
C o .  v  P u b lic  U t i l i t i e s  C o m .  ( 1 9 3 5 )  
2 9 4  U S  6 3 ,  7 9  L  E d  7 6 1 ,  5 5  S  C t  
3 1 6 .

S e e  T r a n s  W o r l d  A ir l in e s ,  I n c .  v 
C iv i l  A e r o n a u t ic s  B o a r d  ( 1 9 6 7 )  1 2 8  
A p p  DC 1 2 6 ,  3 8 5  F 2 d  6 4 8 ,  c e r t  d e n  
3 9 0  U S  9 4 4 ,  1 9  L  E d  2 d  1 1 3 3 ,  8 8  S  
C t  1 0 2 9 ,  an  a p p e a l  f r o m  a final s u b ­
s idy  m ail  r a t e  d e t e r m in a t io n ,  in w h ic h  
th e  co u r t ,  r e f e r r i n g  t o  c e r t a in  s e l l in g  
e x p e n s e s ,  n o t e d  t h e  p r in c ip l e  that  
g o o d  faith is p r e s u m e d  o n  th e  p a r t  o f  
th e  m a n a g e rs  o f  a b u s in e s s  r e g u la t e d

by th e  g o v e r n m e n t ,  an d  th a t—in th e  
a b s e n c e  o f  a s h o w in g  o f  in e f f i c i e n c y  
o r  im p r o v i d e n c e —th eir  j u d g m e n t  o n  
p iu d e n t  o u t la y  is n o t  to  b e  sei; a s id e  
b y  a c o m m is s io n  r e g u la t in g  r a te s .

P u b l ic  r e g u la t io n  m u s t  n o t  s u p p la n t  
p r iv a t e  m a n a g e m e n t ,  th e  c o u r t  n o t e d  
in S o u t h e r n  B e l l  T e l .  S c  T e l .  C o .  v  
G e o r g i a  P u b l ic  S e r v i c e  C o m .  ( 1 9 4 8 )  
2 0 3  G a  8 3 2 ,  49  S E 2 d  3 8 ,  r e in s t a t in g  
th e  a d v e r t i s in g  e x p e n s e  i t e m  t h e  c o m ­
m is s io n  h a d  d is a l lo w e d .

T h e  p r o p r i e t y  o f  s p e n d i n g  m o n e y  
fo r  a d v e r t i s in g  th e  w a res  o f  a u t i l i ty  is 
fo r  th e  o w n e r s  to  d e t e r m i n e ,  th e  
c o u r t  p o in t e d  o u t  in W ic h it a  G a s  C o .  
v  P u b lic  S e r v i c e  C o m .  ( 1 9 3 0 .  D C  
K an ) 3  F  S u p p  7 2 2 .

In  v i e w  o f  th e  fact that t h e  c o m m i s ­
s io n  w a s  o f  th e  o p in io n  th at  m a n a g e ­
m e n t  s h o u ld  b e  p e r m it t e d  t o  c o n t r o l  
a d v e r t i s in g  e x p e n s e s  as l o n g  as th e y  
a r e  w ith in  th e  l im its  o f  r e a s o n ,  th e  
e x p e n s e s  in c u r re d  t h e r e f o r  w o u l d  b e  
a l lo w e d ,  t h e  c o u r t  e x p la i n e d  in S t a t e  
e x  r e l .  D y e r  v  P u b lic  S e r v i c e  C o m .  
( 1 9 6 0 ,  M o )  3 4 1  S W 2 d  7 9 5 .  c e r t  d en  
3 6 6  U S  9 2 4 .  6 L  E d  2 d  3 8 4 .  8 1  S  Ct 
1 3 5 1 .

T h i s  is a f ie ld  in w h i c h  m a n a g e ­
m e n t  m u st  b e  a l lo w e d  s o m e  d i s c r e ­
t io n ,  w ith in  th e  b o u n d s  o f  g o o d  faith 
an d p r u d e n t  j u d g m e n t ,  t h e  c o u r t  
n o t e d  in P u b l i c  S e r v i c e  C o .  v  S t a t e  
( 1 9 5 9 )  1 0 2  NH 1 5 0 ,  1 5 3  A 2 d  8 0 1 ,  in 
s p e a k in g  o f  t h e  a m o u n t  c l a im e d  fo r  
p r o m o t i o n .

S e e  S t a t e  v  O k la h o m a  G a s  S c  E l e c ­
tr ic  C o .  ( 1 9 7 5 ,  Okla) 5 3 6  P 2 d  8 8 7 ,  an 
a p p e a l  f r o m  a c o m m is s io n  o r d e r  p r o ­
h ib i t in g  p u b l i c  u ti l i t ie s  f r o m  m a k in g  
e x p e n d i t u r e s  f o r  p r o m o t i o n a l  a d v e r ­
t i s e m e n t s ,  in  w h ic h  th e  c o u r t  p o in t e d  
o u t  th at  a t t e m p t s  to  d i s a l lo w  p r o m o ­
t io n a l  e x p e n d i t u r e s  as o p e r a t i n g  e x ­
p e n s e s  f o r  ra te m a k in g  p u r p o s e s  had 
b e e n  h e ld  t o  c o n s t i t u t e  a n  in v a s i o n  o f  
th e  d i s c r e t io n  r e s e r v e d  t o  c o r p o r a t e  
m a n a g e m e n t  i f  th e  e x p e n d i t u r e s  w e r e

9 73
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d e s ig n e d  t o  p r o d u c e  u lt im a te  b en ef i ts  
to  e v e r y  c u s t o m e r  a n d  w e r e  n o t  e x ­
c e s s i v e  o r  u n w a r r a n t e d .

T h e  fu n c t io n  o f  a p u b lic  s e r v ic e  
c o m m is s io n  is that o f  c o n t r o l  an d  not 
o f  m a n a g e m e n t ,  a n d  re g u la t io n
s h o u ld  n o t  o b t r u d e  i t s e l f  in to  th e  
p la c e  o f  m a n a g e m e n t ,  th e  court 
p o in te d  o u t  in c o n s i d e r i n g  th e  c o m ­
m iss io n 's  a c t io n  in r e g a r d  to p r o m o ­
t ional e x p e n s e s  o f  t h e  uti l ity  in P e ­
t it ion  o f  N e w  E n g la n d  T e l .  &  T e l .  C o .  
( 1 9 4 9 )  1 1 5  Vt 4 9 4 ,  6 6  A 2 d  1 3 5 .  T h e  
c o u rt  d e c l a r e d  that th is  r u le  is r e c o g ­
n ized  in all o f  th e  c a s e s .  T h e  co u rt  
a l s o  n o t e d  that th e  m a t t e r  o f  a d v e r t is ­
in g  e x p e n s e s  c a l l e d  f o r  t h e  e x e r c i s e  o f  

ju d g m e n t  o n  th e  p a rt  o f  th e  m a n a g e ­
m e n t  o f  t h e  c o m p a n y  a n d  that g o o d  
faith  on  its part  w a s  to  b e  p r e s u m e d .
§ 4. Factors considered by court in 

application of rule
[a] Is advertising beneficial to rate­

payer?
In  the  f o l l o w i n g  c a s e s  in v o lv in g  the 

p r o p r ie ty  o f  a l lo w in g  a d v e r t i s in g  o r  
p r o m o t io n a l  e x p e n s e s  in c u r re d  b y  a 
p u b lic  u ti l i ty  to  b e  in c l u d e d  in o p e r a t ­
in g  e x p e n s e s  f o r  r a t e m a k in g  pu r­
p o s e s .  th e  c o u r t s  r e c o g n i z e d  that o n e  
o f  the  fa c t o r s  to  b e  c o n s id e r e d  in 
d e t e r m in in g  w h e t h e r  t h e  c o m p a n y ’s 
f ig u res  o n  s u c h  e x p e n s e s  s h o u ld  b e  
a l lo w e d ,  r e d u c e d ,  o r  d i s a l lo w e d  as 
p a rt  o f  t h e  o p e r a t i n g  e x p e n s e s  was 
w h e t h e r  o r  n o t  th e  a d v e r t i s in g  e n ­
g a g e d  in b y  th e  p u b l i c  u t i l ity  b e n e ­
f ited  the  r a t e p a y e r .

In  El D o r a d o  v  A r k a n s a s  P u b lic  
S e r v i c e  C o m .  ( 1 9 6 2 )  2 3 5  Ark 8 1 2 ,  
3 6 2  S W 2 d  6 8 0 ,  a m i n im u m  gas s e r ­
v i c e  c h a r g e  c a s e ,  th e  c o u r t  s ta ted ,  in 
e f f e c t ,  that a d v e r t i s i n g  c o u ld  b e  
c h a r g e d  to  u ti l i ty  e x p e n s e s  w h e r e  in­
c r e a s e s  in s a le s  r e s u l t in g  t h e r e fr o m  
w o u ld  tend t o  l o w e r  t h e  p r i c e  p a id  by 
c o n s u m e r s .

E x p e n d it u r e s  f o r  a d v e r t i s i n g  w h ich  
974

did n o t  b e n e f i t  the  r a t e p a y e r  w e r e  
d i s a l lo w e d  as o p e r a t in g  e x p e n s e s  in 
A p p l ic a t io n  o f  H a w aiian  E le c t r ic  C o .  
( 1 9 7 5 )  5 6  Hawaii 2 6 0 ,  5 3 5  P 2 d  1 1 0 2 ,  
8 3  A L R 3 d  9 5 1 ,  w h e r e  th e  co u rt  
n o t e d  that o n e  o f  the  p r im a ry  fac tors  
w h ic h  th e  c o m m is s io n  m u st  take  in to  
c o n s id e r a t i o n  w h e n  it f ixes  rates  is 
fa irn e s s  to  th e  r a te p a y e r .

A d v e r t i s in g  e x p e n s e s  in cu rre d  by  
th e  c o m p a n y  a n d  a l lo w e d  as a d m in is ­
t ra t iv e  c o s t s  b y  th e  c o m m is s io n  w o u ld  
n o t  b e  d i s a l lo w e d  on  ap|. 2al, w h e r e  
the  c o m m i s s i o n  had b e e n  u n a b le  to  
find that  su c h  a d v e r t is in g  w o u ld  n ot  
r e su lt  in  b e n e f i t  to  th e  r a t e p a y e r s ,  th e  
co u r t  n o t e d  in S t a t e  e x  r e l .  D y e r  v 
P u b l i c  S e r v i c e  C o m .  ( 1 9 6 0 ,  Mo) 3 4 1  
S W 2 d  7 9 5 ,  c e r t  d e n  3 6 6  U S  9 2 4 ,  6  L  
E d  2 d  3 8 4 ,  8 1  S  C t  1 3 5 1 .

S e e  S t a t e  v  O k la h o m a  G a s  &  E l e c ­
tric C o .  ( 1 9 7 5 ,  Okla) 5 3 6  P 2 d  8 8 7 ,  an 
a p p e a l  f r o m  an  o r d e r  o f  t h e  c o r p o r a ­
t io n  c o m m i s s i o n  p r o h ib i t in g  p u b lic  
u t i l i t ie s  f r o m  m a k in g  e x p e n d i tu r e s  f o r  
in st itu t io n a l  a d v e r t is in g ,  p r o m o t io n a l  
a d v e r t is in g ,  a n d  p r o m o t io n a l  p ra * -  
t ic e s ,  in w h ich  t h e  co u rt  d e c la r e d  that 
th e  c o m m is s io n  m igh t  d is a l lo w  a n y  
in st i tu t io n a l  a d v e r t is in g  e x p e n d i tu r e s  
fro m  o p e r a t i n g  e x p e n s e s  fo r  r a te m a k ­
in g  p u r p o s e s  u n le s s  th e  u ti l i ty  e s t a b ­
l ish e d  that s u c h  e x p e n d i tu r e s  b e n e ­
fited all r a t e p a y e r s .
[b] Is advertising expense reasona­

ble?
In  t h e  f o l l o w in g  c a s e ;  in v o lv in g  th e  

p r o p r i e t y  o f  a l lo w in g  a d v e r t is in g  o r  
p r o m o t io n a l  e x p e n s e s  in cu rre d  b y  a 
p u b l ic  u ti l ity  t o  b e  in c lu d ed  in o p e r a t ­
in g  e x p e n s e s  f o r  ra tem a k in g  p u r ­
p o s e s ,  t h e  c o u r t s  r e c o g n iz e d  that o n e  
o f  th e  fa c to rs  to  b e  c o n s id e r e d  in 
d e t e r m in in g  w h e t h e r  th e  c o m p a n y ’s 
f ig u res  o n  such  e x p e n s e s  s h o u ld  b e  
a l lo w e d ,  r e d u c e d ,  o r  d is a l lo w e d  as 
part o f  th e  o p e r a t i n g  e x p e n s e s  w as  
w h e t h e r  th e  a m o u n t  e x p e n d e d  by  th e
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utility  f o r  a d v e r t is in g  an d  p r o m o t i o n s  
w as  r e a s o n a b le .

T h e  c o u r t  n o te d  in W e s t  O h i o  G a s  
C o .  v  P u b l ic  U til i t ies  C o m .  ( 1 9 3 5 )  
2 9 4  U S  6 3 .  79  L  E d  7 6 1 .  5 5  S  C t  
3 1 6 .  that w ith in  th e  l im its  o f  r e a s o n ,  
a d v e r t is in g  o r  d e v e l o p m e n t  e x p e n s e s  
to  fo s t e r  n o rm a l  g r o w t h  a r e  l e g i t i ­
m a te  c h a r g e s  u p o n  i n c o m e  f o r  r a t e  
p u r p o s e s  as  f o r  o th e r s .

A d v e r t i s in g  e x p e n s e s  w e r e  a l l o w e d  
w h e r e  t h e y  had n o t  b e e n  “ e x c e s s i v e  
n o r  d e e m e d  im p r o p e r , "  in I l l in o is  
B e l l  T e l .  C o .  v  I l l in o is  C o m m e r c e  
C o m .  ( 1 9 7 3 )  5 5  II I  2 d  4 6 1 ,  3 0 3  N E 2 d  
36 4 .

T h e  c o u r t  e x p la in e d  in P e o p l e s  G a s  
L igh t  &  C o k e  C o .  v  S la t t e r v  ( 1 9 3 9 )  
3 7 3  311 3 1 ,  2 5  N E 2 d  4 8 2 ,  a p p  d is m d  
3 0 9  U S  6 3 4 ,  84 L  E d  9 9 1 .  6 0  S  C t  
7 2 4 ,  that o rd in a r i ly ,  in t h e  a b s e n c e  o f  
a s h o w in g  o f  in e f f ic ie n c y  o r  i m p r o v i ­
d e n c e .  t h e  c o u r t  w il l  n o t  s u b s t i t u t e  its 

j u d g m e n t  f o r  th e  m a n a g e m e n t ’s  j u d g ­
m e n t  as to  t h e  a m o u n t  o f  o u t l a y  e x ­
p e n d e d  in p r o c u r in g  n e w  b u s in e s s  o r  
in h o ld in g  b u s in e s s  a l r e a d y  o b t a in e d .

W h e r e  t h e  m e t h o d  u s e d  t o  in c r e a s e  
b u s in ess  is a p p r o p r ia t e ,  th e  a m o u n t  
e x p e n d e d  f o r  the  a d v e r t i s in g  is  r e a ­
s o n a b le ,  a n d  th e  r e su lt s  j u s t i f y  th e  
e x p e n d i tu r e ,  su ch  e x p e n s e s  a r e  n e c e s ­
sary  o p e r a t i n g  e x p e n s e s ,  t h e  c o u r t  
e x p la in e d  in W ich ita  G a s  C o .  v  P u b l i c  
S e r v i c e  C o m .  ( 1 9 3 0 ,  D C  K a n )  3  F  
S u p p  7 2 2 .

T h e  q u e s t i o n  is w h e t h e r  it c l e a r ly  
ap p ea rs  that  th e  a d v e r t i s in g  e x p e n s e s  
a r e  e x c e s s i v e  o r  u n w a r r a n t e d ,  th e  
co u rt  p o i n t e d  o u t  in C e n t r a l  M a i n e  
P o w e r  C o .  v  P u b lic  U t i l i t ie s  C o m .  
( 1 9 5 7 )  1 5 3  Me 2 2 8 ,  1 3 6  A 2 d  7 2 6 .

P r o m o t io n a l  e x p e n s e s  s h o u l d  h a v e  
b e e n  a l lo w e d  as o p e r a t io n a l  c o s t s ,  th e  
co u rt  d e c l a r e d  in S t a t e  e x  r e l .  N o r t h  
C a ro l in a  U t i l i t ie s  C o m .  v  P i e d m o n t  
N atural G a s  C o  ( 1 9 6 1 )  2 5 4  N C  5 3 6 ,  
1 1 9  S E 2 d  4 6 9 ,  w h e r e  t h e  c o m m i s s i o n

h a d  u s e d  an u n r e a s o n a b l e  s ta n d a r d  o f  
c o m p a r i s o n  in d is a l lo w in g  t h e  e x ­
p e n d i t u r e s ,  an d  had o t h e r w i s e  fo u n d  
t h e  c o m p a n y ’s m a n a g e m e n t  t o  b e  r e a ­
s o n a b l e  an d  o f  h ig h  q u a li ty .

In  C o l u m b u s  v P u b l i c  U t i l i t ie s  
C o m .  ( 1 9 5 0 )  1 5 4  O h i o  S t  1 0 7 .  4 2  
O h i o  O p s  1 8 6 .  9 3  N E 2 d  6 9 3  (o v r ld  
o n  o t h e r  g r o u n d s  C l e v e l a n d  v  P u b l i c  
U t i l i t i e s  C o m . ,  16 4  O h i o  S t  4 4 2 .  5 8  
O h i o  O p s  2 8 9 ,  1 3 2  N E 2 d  2 1 6 ) .  a d ­
v e r t i s i n g  e x p e n s e s  w e r e  a l l o w e d  as an 
o p e r a t i o n a l  e x p e n s e  w h e r e  t h e  c o m ­
p a n y ’s m a n a g e m e n t  h ad  n o t  b e e n  u n ­
r e a s o n a b l e  in this r e s p e c t .

S e e  S t a t e  v  O k la h o m a  G a s  8 c  E l e c ­
tr ic  C o .  ( 1 9 7 5 ,  O k ia )  5 3 6  P 2 d  8 8 7 .  an 
a p p e a l  f r o m  an o r d e r  o f  t h e  c o r p o r a ­
t io n  c o m m is s io n  p r o h ib i t in g  p u b l ic  
u t i l i t i e s  fr o m  m a k in g  e x p e n d i t u r e s  fo r  
p r o m o t i o n a l  a d v e r t i s e m e n t s ,  in  w h ic h  
t h e  c o u r t  e x p la in e d  that p r o m o t i o n a l  
e x p e n d i t u r e s  m a y  b e  e x c l u d e d  fr o m  
o p e r a t i n g  e x p e n s e s  f o r  r a t e m a k in g  
p u r p o s e s  i f  s u c h  e x p e n d i t u r e s  a r e  e x ­
c e s s i v e ,  u n w a rra n te d ,  u n r e a s o n a b l e ,  
o r  in c u r r e d  in b a d  faith.

T h e  c o u r t  in  A m e r ic a n  C a n  C o .  v 
D a v is  ( 1 9 7 7 )  2 8  O r  A p p  1 0 7 .  5 5 9  P 2 d  
8 9 8 ,  u p h e ld  t h e  a l l o w a n c e  o f  e x ­
p e n s e s  o f  an a d v e r t is in g  p r o g r a m  d i ­
r e c t e d  at  e n e r g y  c o n s e r v a t io n ,  s ta t in g  
that  t h e r e  w a s  su b sta n t ia l  e v i d e n c e  
e n a b l in g  th e  c o m m i s s i o n e r  t o  find 
that  t h e  u t i l i ty ’s  e x p e n d i t u r e s  f o r  su ch  
a d v e r t i s i n g  w e r e  n o t  u n r e a s o n a b l e .

In  S t a t e  v  L o n e  S ta r  G a s  C o .  ( 1 9 3 5 ,  
T e x  C i v  A p p )  8 6  S W 2 d  4 8 4 ,  e r r o r  
re f ,  r e v d  o n  o t h e r  g r o u n d s  3 0 4  U S  
2 2 4 ,  8 2  L  E d  1 3 4 ,  5 8  S  C t  8 8 3 ,  reh  
d e n  3 0 4  U S  5 9 0 ,  8 2  L  E d  1 5 4 9 ,  5 8  S  
C t  1 0 5 1 ,  a d v e r t i s in g  o r  n e w  b u s in e s s  
e x p e n s e s  w e r e  d is a p p r o v e d  w h e r e  th e  
c o m p a n y  w as  h e l d  n o t  t o  h a v e  s u p ­
p o r t e d  its e x p e n d i t u r e s  b y  t h e  q u a n ­
tu m  a n d  c h a r a c t e r  o f  e v i d e n c e  r e ­
q u ir e d .

S e e  P e t i t io n  o f  N e w  E n g la n d  T e l .  &  
T e l .  C o .  ( 1 9 4 9 )  1 1 5  V t  4 9 4 .  6 6  A 2 d
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1 3 5 ,  in v o lv in g ,  in ter  a l ia ,  th e  c o u r t ’ s 
r e s p o n s e  to  q u e s t i o n s  p r e s e n t e d  by  
t h e  b r ie fs  o f  b o t h  p a r t ie s ,  w h ich  th e  
c o u r t  felt  m i g h t  a r is e  f o r  d e t e r m in a ­
t io n  in a c o u r t - o r d e r e d  h e a r in g  d e  
n o v o  b e f o r e  t h e  c o m m i s s i o n ,  in  w h ich  
t h e  c o u r t  s t a t e d  that t h e  a d v e r t is in g  
e x p e n s e s  o f  t h e  c o m p a n y  s h o u ld  n o t  
b e  d is a l lo w e d  o r  r e d u c e d  u n less  it 
c l e a r ly  a p p e a r e d  that t h e y  w e r e  e x c e s ­
s i v e  o r  u n w a r r a n t e d  o r  in c u r re d  in 
b a d  faith.

I I I .  P a r t i c u l a r  t y p e s  o f  a d v e r t i s i n g  
o r  p r o m o t i o n a l  e x p e n d i t u r e s

§ 5 .  A d v e r t i s i n g ,  g e n e r a l l y
In the  f o l l o w i n g  c a s e s  in v o lv in g  th e  

p r o p r i e ty  o f  a l l o w i n g  a d v e r t i s in g  e x ­
p e n s e s  in c u r r e d  b y  a p u b l i c  utility  to  
b e  in c lu d ed  in o p e r a t i n g  e x p e n s e s  fo r  
r a te -m a k in g  p u r p o s e s ,  t h e  c o u r t s  h e ld  
that a d v e r t i s in g  e x p e n s e s  in g e n e r a l ,  
as  s la te d  b y  t h e  u ti l ity  a n d  a l lo w e d  b y  
t h e  c o m m is s io n ,  w e r e  a l lo w a b l e .

R e s p o n d in g  to  th e  p la in t i f f  c i t i e s ’ 
c la im  that a d v e r t i s i n g  e x p e n d i t u r e s  
a l lo w e d  b y  t h e  c o m m is s io n  as an o p ­
era t in g  e x p e n s e  fo r  r a l e - m a k in g  p u r­
p o s e s  had b e e n  e x c e s s i v e ,  th e  co u rt  
in C o lu m b u s  v  P u b l i c  U t i l i t i e s  C o m .  
( 1 9 5 0 '  1 5 4  O h i o  S t  1 0 7 ,  4 2  O h i o  
O p s  1 8 6 ,  9 3  N F .2d  6 9 3  (o v r ld  o n  
o t h e r  g r o u n d s  C l e v e l a n d  v P u b l i c  U ti­
l i t ie s  C o m . .  1 6 4  O h i o  S t  4 4 2 ,  5 8  
O h i o  O p s  2 8 9 ,  1 3 2  N E 2 d  2 1 6 ) .  u p ­
h e ld  th e  a l l o w a n c e ,  e x p la i n i n g  that 
t h e  c o m m is s io n  had s t a l e d  that th e  
d e t e r m in a t io n  o f  w h a t  a r e a s o n a b le  
e x p e n d i t u r e  f o r  th is  p u r p o s e  s h o u ld

2 5 .  In R e  New England T e l .  8 c  T e l .  C o .  ( 19 5 0 .  V i)  83 P U R N S  4 1 4 ,  a hearing de novo  ordered by the court, the com m is­sion staled (hat it was p ro p er  to allow as a legitimate operating ex p en se  the cost o f  advertising des ign ed  to inform subscrib­ers as to changes in serv ice ,  its use. clos­ing o f  directories, and party l ine relation­ships. since such ad ven is in g  generally ac­crued to the benefit  o f  the individual 
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b e  w a s  n o t  s u b je c t  to  e x a c t  d e t e r m i ­
n a t io n ,  an d  that th e  c o m m is s io n  had 
b e e n  u n a b l e  to  s a y  that th e  c o m p a ­
n y 's  m a n a g e m e n t  h a d  b e e n  u n r e a s o n ­
a b le  in  th is  r e s p e c t .

S e e  P e t i t i o n  o f  N e w  E n g la n d  T e l .  & 
T e l .  C o .  ( 1 9 4 9 )  1 1 5  V t  4 9 4 ,  6 6  A 2 d  
1 3 5 ,  a c a s e  in w h ic h  th e  c o u r t  r e ­
s p o n d e d  to  q u e s t io n s ,  p r e s e n t e d  by 
th e  b r ie f s  o f  b o th  p a r t ie s ,  w h ic h  the 
c o u r t  f e l l  m ig h t  a r is e  f o r  d e t e r m in a ­
tio n  in  a c o u r t - o r d e r e d  h e a r in g  de  
n o v o  b e f o r e  t h e  c o m m i s s i o n ,  an d  in 
w h ic h  t h e  c o u r t  c o n s id e r e d  th e  c o m ­
p la in t  o f  e x tr a v a g a n t  e x p e n d i t u r e s  for 
a d v e r t i s i n g  b y  th e  t e l e p h o n e  c o m ­
p an y .  N o t i n g  that th e  m a t t e r  o f  a d v e r ­
t is in g  e x p e n s e  c a l le d  f o r  t h e  e x e r c i s e  
o f  j u d g m e n t  o n  th e  part  o f  th e  m a n ­
a g e m e n t  o f  t h e  c o m p a n y  a n d  that 
g o o d  fa ith  o n  its part w as  t o  b e  p r e ­
s u m e d .  t h e  c o u r t  e x p la in e d  that a l ­
t h o u g h  t h e s e  e x p e n s e s  s h o u ld  b e  
s c r u t in iz e d  w ith  c a r e  b y  th e  c o m m is ­
s io n ,  t h e y  s h o u ld  n o t  b e  d is a l lo w e d  
o r  r e d u c e d  u n le s s  it c l e a r ly  a p p e a re d  
that t h e y  w e r e  e x c e s s i v e  o r  u n w a r­
ra n ted  o r  in c u r re d  in b a d  fa ith .*5
§ 6 . I n f o r m a t i o n a l  a d v e r t i s i n g

In  t h e  f o l l o w in g  c a s e s  in v o l v i n g  the 
p r o p r i e t y  o f  a l lo w in g  a d v e r t i s in g  e x ­
p e n s e s  in c u r r e d  b y  a p u b l i c  uti l ity  to 
b e  in c lu d e d  in o p e r a t i n g  e x p e n s e s  for 
r a t e m a k in g  p u r p o s e s ,  th e  c o u r t s  h e ld  
that t h e  u t i l i t y ’ s in fo r m a t io n a l  a d v e r ­
t is in g  e x p e n d i t u r e s ,  in c lu d in g  th o s e  
d i r e c t e d  at e n e r g y  c o n s e r v a t io n ,  w e r e  
a l lo w a b l e .

In  L o s  A n g e l e s  v  P u b l i c  U til i t ies
cu stom er served by the company. T h e  
com m ission questioned the propriety, 
h o w ever ,  o f  advertising expense  designed 
to pro m o te  the go o d  will o f  the company 
and o f  the Bell System  in general,  as well 
as the propriety  o f  advertising expense 
incurred by the company in explanation 
and justification o f  proposed  rate in­
creases  pending before  regulatory bodies.
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C o m .  ( 1 9 7 2 )  7 C a l  3 d  3 3 1 ,  1 0 2  C al 
R p i r  3 1 3 ,  4 9 7  P 2 d  7 8 5 ,  a r e v i e w  o f  
t h e  c o m m i s s i o n ’s a p p r o v a l  o f  t e l e ­
p h o n e  r a te  i n c r e a s e s ,  t h e  c o u r t  u p ­
h e ld  th e  c o m m i s s i o n ’s in c lu s io n  o f  
t h e  m a jo i  p o r t i o n  o f  a d v e r t i s in g  e x ­
p e n d it u r e s  in o p e r a t i n g  e x p e n s e s .  
T h e  co u r t ,  p o in t i n g  o u t  that a d v e r t i s ­
in g  w h ich  is p r o p e r l y  c la s s i f ie d  as 
in fo r m a t iv e ,  r e s u l t s  in m o r e  than  a 
m e r e  f o s t e r in g  o f  g o o d  w il l ,  an d  
s h o u ld  re su lt  in  r e d u c t io n s  in o p e r a t ­
in g  co s ts  a n d  m o r e  e f f i c ie n t  s e r v i c e  to 
t h e  r a t e p a y e r ,  d e t e r m i n e d  that th e  
c o m m is s io n  c o u l d  p r o p e r l y  c o n c lu d e  
th at  e x p e n d i t u r e s  f o r  s u c h  p u r p o s e s  
w e r e  r e a s o n a b l e  o p e r a t i n g  e x p e n s e s ,  
a n d  that in  th e  a b s e n c e  o f  a s h o w in g  
th at  th e  a m o u n t  a l l o w e d  fo r  in f o r m a ­
t i v e  a d v e r t is in g  w a s  p r im a r i ly  d ir e c t e d  
f o r  o th e r  p u r p o s e s ,  t h e  a l lo w a n c e  o f  
t h e  c o m m is s io n  s h o u l d  b e  u p h e ld .

A  d i s a l lo w a n c e  o f  th e  t e l e p h o n e  
c o m p a n y 's  a d v e r t i s i n g  e x p e n s e s ,  o n  
t h e  g r o u n d  that  t h e  c o m p a n y  a l r e a d y  
h a d  m o r e  a p p l i c a t i o n s  f o r  t e l e p h o n e s  
than  it c o u ld  fill a n d  t h e r e f o r e  s h o u ld  
n o t  a d v e r t is e  f o r  m o r e ,  w a s  f o u n d  to 
b e  in e r r o r  in S o u t h e r n  B e l l  T e l .  8 c  

T e l .  C o .  v  G e o r g i a  P u b l i c  S e r v i c e  
C o m .  ( 1 9 4 8 )  2 0 3  G a  8 3 2 .  4 9  S E 2 d  
3 8 ,  a suit  fo r  a n  in ju n c t io n  a g a in st  
o b s t r u c t io n  o f  t h e  t e l e p h o n e  c o m p a n y  
f r o m  p la c in g  in e f f e c t  e m e r g e n c y  
r a t e s  e x c e e d i n g  t h o s e  f ix ed  b y  th e  
c o m m i s s i o n ’s o r d e r .  E x p la in in g  that 
t h e  t e s t im o n y  o f  t h e  c o m p a n y 's  w it ­
n e s s e s  w as  that  t h e  a d v e r t i s in g  c o n ­
s i s t e d  in p art  o f  n o t i c e s  in th e  p a p e r s  
to  a cq u a in t  t h e  p u b l i c  w ith  th e  p r o p e r  
u s e  o f  p a r ty  l in e s ,  o t h e r s  r e la t in g  to  
t h e  is su a n ce  a n d  d is t r ib u t io n  o f  n e w  
t e l e p h o n e  d i r e c t o r i e s ,  s o m e  t o  th e  
c o n v e r s io n  o f  s e r v i c e s  fr o m  t h e  m a n ­
ual to  th e  d ia l  t e l e p h o n e —all t e s t i ­
m o n y  o f  th e  c o m p a n y  s h o w i n g  that 
t h e  m o n e y  w a s  a c t u a l ly  s p e n t  f o r  a d ­
v e r t is in g  p u i p o s e s  c o n s i d e r e d  b y  th e  
m a n a g e m e n t  to  b e  in  th e  p u b l ic  in t e r ­

e s t —th e  c o u r t  c o n c lu d e d  that  t h e  a d ­
v e r t i s in g  e x p e n d i tu r e s  w e r e  p r o p e r  
e x p e n s e s  an d  s h o u ld  h a v e  b e e n  c o n ­
s id e r e d  in c o m p u t in g  ra te s .

A  ra te  s e t  b y  th e  c o m m i s s i o n  w as  
a f f irm e d  in A m e r ic a n  C a n  C o .  v  D av is  
( 1 9 7 7 )  2 8  O r  A p p  10 7 ,  5 5 9  P 2 d  8 9 8 ,  
n o t w it h s t a n d in g  th e  c o n t e n t io n  that 
t h e  c o s t  o f  th e  u ti l i ty ’s a d v e r t i s in g  
p r o g r a m  d ir e c t e d  at e n e r g y  c o n s e r v a ­
t io n  s h o u ld  n o t  h a v e  b e e n  a l l o w e d  as 
a r a t e p a v e r  e x p e n s e  b e c a u s e  it was 
n o t  in th e  b e s t  in teres ts  o f  r e s id e n t ia l  
c u s t o m e r s .  T h e  co u rt  s ta te d  that 
t h e r e  w as  sub stan t ia l  e v i d e n c e  e n a ­
b l in g  th e  c o m m is s io n e r  t o  f ind that 
e n e r g y  c o n s e r v a t io n  is in t h e  p u b lic  
in t e r e s t ,  an d  that the  u t i l i t y ’s e x p e n d i ­
t u r e s  f o r  su c h  a d v e r t is in g  w e r e  n o t  
u n r e a s o n a b l e .  T h e  c o u r t  n o t e d  that 
o t h e r  r e g u la t o r y  b o d ie s  w h ic h  had 
c o n s i d e r e d  this issu e  h ad  a l lo w e d  
c o n s e r v a t i o n  a d v e r t is in g  e x p e n s e s .
§ 7. Institutional advertising

In  t h e  fo l l o w in g  ca ses  in v o l v i n g  th e  
p r o p r i e t y  o f  a l lo w in g  a d v e r t i s i n g  e x ­
p e n d i t u r e s  in cu rred  by a p u b l i c  utility  
to  b e  in c lu d ed  in o p e r a t in g  e x p e n s e s  
f o r  r a te -m a k in g  p u r p o s e s ,  t h e  co u r ts  
h e l d  that in st itu t ion al  a d v e r t i s i n g  e x ­
p e n d i t u r e s  m a d e  b y  th e  u t i l i ty  w e r e  
a l l o w a b l e .

H o l d i n g  to  b e  e r r o r  th e  a c t io n  o f  
t h e  d e p a r t m e n t  o f  p u b lic  u t i l i t ie s  in 
d i s a l lo w in g ,  as a p r o p e r  c o s t  o f  s e r ­
v i c e ,  n e a r ly  h a l f  o f  the c l a im e d  a d v e r ­
t i s in g  e x p e n s e  o f  th e  uti l ity ,  t h e  co u rt  
in  N e w  E n g la n d  T e l .  &  T e l .  C o .  v 
D e p a r t m e n t  o f  P u b lic  U t i l i t ie s  ( 1 9 7 1 )  
3 6 0  M a ss  4 4 3 ,  2 7 5  N E 2 d  4 9 3 ,  5 9  
A L R 3 d  8 9 9 ,  r e je c t e d  th e  d e p a r t ­
m e n t ’s d e t e r m in a t io n  that t h e  in st i tu ­
t io n a l  a d v e r t is in g  re la t in g  to  a t tem p ts  
t o  i m p r o v e  th e  c l im a te  o f  p u b l i c  o p in ­
io n  t o w a r d  th e  c o m p a n y  o r  to  ex p la in  
w h y  s e r v i c e  w as  n o t  as g o o d  as  it had 
b e e n  s h o u ld  b e  b o r n e  b y  t h e  s t o c k ­
h o l d e r s  o f  th e  c o m p a n y .  C i t in g  w ith
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a p p r o v a l  a N e w  Y o r k  P u b l i c  S e r v i c e  
C o m m i s s i o n  d ec is io n *®  in  w h ic h  t h e  
c o m m is s io n  h a d  h e ld  that e x p e n d i ­
tu res  f o r  in s t i tu t io n a l  a d v e r t i s in g  w e r e  
a p r o p e r  e x p e n s e  f o r  r a t e m a k in g  p u r ­
p o s e s ,  t h e  c o u r t  n o t e d  that th e  d e c i ­
s io n  s ta te d  that w h a t  w a s  o f  c o n c e r n  
t h e r e  w e r e  a d v e r t i s e m e n t s  w h ic h  w e r e  
o b v i o u s l y  d e s ig n e d  to  p r o je c t  a f a v o r ­
a b l e  im a g e  o f  th e  c o m p a n y  to  its  
c u s t o m e r s ,  its e x is t in g  s t o c k h o ld e r s ,  
an d  p o t e n t ia l  in v e s t o r s ;  that to  t h e  
e x te n t  that s u c h  a d v e r t i s in g  f o s t e r e d  
s o u n d  c o n s u m e r  r e la t io n s  o r  e n c o u r ­
a g e d  p e o p l e  t o  in v e s t  in  th e  c o m p a n y ,  
it w as  c l e a r  thi\t t h e  c o n s u m e r s ,  as  
w e l l  as th e  s t o c k h o ld e r s ,  w e r e  u l t i ­
m a te ly  b e n e f i t e d  t h r o u g h  th e  l e s s e n ­
in g  o f  t h e  e x p e n s e  o f  d o in g  b u s in e s s ;  
that th e  t r en d  in m o d e m  r e g u la t o r y  
d e c i s io n s  w a s  to  a l lo w  s u c h  c h a r g e s  as  
p r o p e r  f o r  ra t e -m a k in g  p u r p o s e s .  T h e  
c o m m is s io n  h a d  c o n c l u d e d  that in 
v i e w  o f  th e  fact  that m a n a g e m e n t  
s h o u ld  b e  p e r m it t e d  to  c o n t r o l  a d v e r ­
t is in g  e x p e n d i t u r e s  as  l o n g  as t h e y  
a r e  w ith in  th e  l im its  o f  r e a s o n ,  an d  s o  
l o n g  as t h e s e  e x p e n s e s  d o  n ot  e x c e e d  
w h a t  is r e a s o n a b l y  n e c e s s a r y  a n d  
p r o p e r  in th e  p a r t ic u la r  c a s e ,  t h e r e  
w a s  n o  g r o u n d  to  d is t in g u ish  th e  a d ­
v e r t i s in g  c o s t s  in  q u e s t io n  fr o m  o t h e r  
n e c e s s a r y  a n d  p r o p e r  e x p e n s e s .  T h e  
c o u r t  d e t e r m in e d  that th e  d e p a r t ­
m e n t ’s d i s a l lo w a n c e  o f  s o m e  o f  t h e  
e x p e n d i t u r e s  f o r  a d v e r t i s i n g  o n  t h e  
g r o u n d s  s ta te d  b y  it w a s  an u n w a r ­
ra n ted  in t e r f e r e n c e  w ith  t h e  fu n c t io n  
a n d  p r e r o g a t i v e  o f  t h e  c o m p a n y ’ s 
b u s in e s s  m a n a g e r s  a n d  that it w a s  
t h e r e f o r e  b e y o n d  th e  p o w e r  a n d  a u ­
th o r i ty  o f  t h e  d e p a r t m e n t .  O n  r e m a n d  
t h e  test  y e a r  c o m p u l a t io n s  w e r e  to  b e  
m a d e  w it h o u t  d e d u c t io n  o f  s u c h  a d ­
v e r t i s in g  c o s t s ,  t h e  c o u r t  d ir e c t e d .

26. R e  Consolidated Edison Co. ( 1 9 6 1 ,  N Y )  4 1  PU R 3d 30 5.
27. Institutional advertising was defined 

9 7 8

T h e  c o u r t  in  S t a t e  e x  r e l .  D y e r  v 
P u b l ic  S e r v i c e  C o m .  ( 1 9 6 0 ,  M o )  3 4 1  
SV V 2d 7 9 5 ,  c e r t  d e n  3 6 6  U S  9 2 4 ,  6 L  
E d  2 d  3 8 4 ,  8 1  S  C l  1 3 5 1 ,  d e c l in e d  to 
o v e r t u r n  a d e c i s io n  o f  t h e  c o m m i s ­
s io n  t o  a l lo w ,  as an a d m in is tr a t iv e  
e x p e n s e ,  a c o n tr ib u t io n  b y  an  e le c t r i c  
u ti i i tv  t o  a p r iv a t e  u ti l ity  p o w e r  g r o u p  
fo r  s e v e r a l  a d v e r t i s e m e n t s .  In  this a p ­
p e a l  f r o m  a j u d g m e n t  a f f irm in g  o r ­
d e r s  o f  t h e  p u b l ic  s e r v i c e  c o m m is s io n  
m a d e  in a u ti l i ty  ra te  p r o c e e d i n g ,  th e  
c o u r t  e x p la i n e d  ( 1 )  that th e  c o m m is ­
s io n  h ad  fo u n d  that it w a s  a  r e c o g ­
n iz e d  fact  that th e  p r in c ip a l  p u r p o s e  
o f  a d v e r t i s in g  is to  c r e a t e  g o o d  p u b lic  
r e la t io n s  an d  s t im u la t e  a d e m a n d  f o r  
th e  s e r v i c e  o r  p r o d u c t  b e i n g  a d v e r ­
t is ed ,  a n d  (2)  that th e  c o m m is s io n  
w a s  u n a b l e  to  find fr o m  th e  e v i d e n c e  
o f f e r e d  that this  p a r t icu la r  fo r m  o f  
a d v e r t i s in g  w o u l d  d o  n e i th e r .  T h e  
c o u r t  w e n t  o n  t o  p o in t  o u t  that th e  
c o m m i s s i o n  had fu r th e r  s ta te d  that in 
v i e w  o f  th e  fac t  that it w a s  o f  th e  
o p in io n  that m a n a g e m e n t  s h o u ld  b e  
p e r m it t e d  t o  c o n t r o l  s u c h  a d v e r t is in g  
e x p e n d i t u r e s  as  lo n g  as t h e y  a re  
w ith in  t h e  l im its  o f  r e a s o n ,  an d  in 
v i e w  o f  t h e  fact that t h e  c o m m is s io n  
w a s  u n a b le  to  f ind that s u c h  a d v e r t i s ­
in g  w o u l d  n o t  r e su lt  in b e n e f i t  to  the  
r a t e  p a y e r s ,  t h e  e x p e n s e s  in c u r re d  
t h e r e f o r  w o u l d  b e  a l lo w e d .

S e e  S t a t e  v  O k la h o m a  G a s  S c  E l e c ­
tr ic  C o .  ( 1 9 7 5 ,  Okla) 5 3 6  P 2 d  8 8 7 ,  an 
a p p e a l  f r o m  an o r d e r  o f  t h e  c o r p o r a ­
t io n  c o m m i s s i o n  p r o h ib i t in g  p u b lic  
u t i l i t ie s  f r o m  m a k in g  e x p e n d i t u r e s  fo r  
in s t i tu t io n a l  a d v e r t is in g ,*7 in w h ich  
t h e  c o u r t  d e c l a r e d  that t h e  p r o h ib i ­
t io n  o n  e x p e n d i t u r e s  f o r  in st i tu t io n a l  
a d v e r t i s in g  w a s  an u n r e a s o n a b l e  
m e a n s  o f  p r o t e c t i n g  ra te  p a y e r s  fro m  
t h e s e  e x p e n d i t u r e s .  N o t in g  that this
as advertising designed to pro m o te  the corp orate  im age o f  the utility and to pres­ent it in a favorable light to the public and to potential investors.
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did n o t  m e a n  that t h e  c o m m i s s i o n  
m u st  a l lo w  all  in s t i t u t io n a l  a d v e r t i s i n g  
e x p e n s e s  as o p e r a t i n g  e x p e n s e s  fo r  
r a te -m a k in g  p u r p o s e s ,  t h e  c o u r t  c o n ­
c lu d e d  that t h e  c o m m i s s i o n  m ig h t  
d is a l lo w  a n y  in s t i t u t io n a l  a d v e r t i s i n g  
e x p e n d i t u r e s  f r o m  o p e r a t i n g  e x ­
p e n s e s  f o r  r a t e - m a k in g  p u r p o s e s  u n ­
le s s  th e  u t i l i ty  e s t a b l i s h e d  that s u c h  
e x p e n d i t u r e s  b e n e f i t e d  all  r a t e  p a v e r s .

R e f u s in g  t o  d is t u r b  t h e  c o m m i s ­
s i o n ’s a l l o w a n c e  o f  t h e  p o w e r  c o m p a ­
n y ’s e x p e n s e s  in c u r r e d  f o r  t r a d e  a l ly  
a d v e r t is in g ,  t h e  c o u r t  in C o m m o n ­
w e a lth  v  Y 'irg in ia  E le c t r i c  &  P o w e r  
C o .  ( 1 9 7 1 )  2 1 1  V a  7 5 8 ,  1 8 0  S E 2 d  
6 7 5 ,  an a p p e a l  f r o m  t h e  c o r p o r a t i o n  
c o m m i s s i o n ’s a u t h o r iz a t io n  o f  e l e c t r i c  
r a te  in c r e a s e s ,  p o in t e d  o u t  that a l ­
t h o u g h  th e  c o m m i s s i o n  h a d  r e c e n t l y  
d is a p p r o v e d  f u r t h e r  u s e  o f  s u c h  a d ­
v e r t is in g  in t h e  fo r m  e n g a g e d  in b y  
th e  c o m p a n y ,  t h e  c o m m i s s i o n  h ad  
r e fu s e d  t o  e l i m in a t e  t h o s e  e x p e n s e s ,  
f in d in g  it  r e a s o n a b l e  t o  a s s u m e  that 
t h e  c o m p a n y  w o u l d  s u b s t i t u t e  s o m e  
o t h e r  f o r m  o f  p r o m o t i o n a l  a c t i v i t y  at 
an e q u a l  o r  g r e a t e r  c o s t .
§ 8. Advertising supporting rate in­

crease
In  th e  f o l l o w i n g  c a s e s  i n v o l v i n g  th e  

p r o p r i e t y  o f  a l l o w i n g  a d v e r t i s i n g  e x ­
p e n s e s  in c u r r e d  b y  a p u b l i c  u t i l i ty  to  
b e  in c lu d e d  in  o p e r a t i n g  e x p e n s e s  f o r  
r a te - m a k in g  p u r p o s e s ,  t h e  c o u r t s  h e ld  
that a d v e r t i s i n g  e x p e n s e s  in c u r r e d  in 
s u p p o r t  o f  a t t e m p t s  t o  o b t a in  r a te  
in c r e a s e s  s h o u l d  b e  d i s a l lo w e d .

In  F t .  S m i t h  v  S o u t h w e s t e r n  B e l l  
T e l .  C o .  ( 1 9 5 2 )  2 2 0  A r k  70 , 2 4 7

28. T h e  com m ission , in R e  S o u th w est­ern Bell T e l .  C o .  ( 1 9 5 1 ,  Ark) 87  PUR NS 97, from which the ab o ve  appeal was taken, had n oted  that during the  cou rse  o f  the hearing, the propriety o f  this practice was questioned and that the com pany had discontinued the practice after  the issue had been  raised in the hearing. T h e  com -

S W 2 d  4 7 4 ,  w h e r e in  th e  A r k a n sa s  
P u b lic  S e r v i c e  C o m m is s io n ’s c o n d e m ­
n ation  o f  the c o m p a n y 's  p r a c t ic e  o f  
u s in g  th e  ra tep ayers '  m o n e y  to  c o n ­
d u ct  an a d ver t is in g  c a m p a ig n  to  in ­
c r e a s e  th e  rates  p r o p o s e d  to  b e  
c h a r g e d  th e  ra tep a yers  b y  th e  c o m ­
p an v  w as  a p p r o v e d .5* th e  co u rt  e x ­
p la in ed  that th e  c o m m is s io n 's  la n ­
g u a g e  in d icated  that in h ea r in g s  f o r  
ra te  in cre a s es  by  anv u ti l ity ,  the  c o m ­
m iss io n  w o u ld  ca re fu l ly  e x a m in e  to  
s e e  h o w  m u ch  was b e in g  paid  f o r  
o v e r h e a d  and s ta ff  w o r k  d ir e c t e d ,  in 
w h o l e  o r  in part, at t ry in g  to  g e t  r a te  
in c re a s e s  from  th e  p u b lic .  M ak in g  n o  
s p e c i f ic  r ed u ct io n  in t h e  a m o u n t  o f  
a d v e r t is in g  ex p e n d i tu r e s  c la im ed  b y  
th e  c o m p a n y  as o p e r a t in g  e x p e n s e s ,  
th e  c o u r t  did d e c la r e  that th e  u ti l ity  
m u st  u s e  all its r e c e ip ts  as t h o u g h  
th e y  w e r e  a p u b lic  trust ,  and that 
r e c e ip t s  m ust  n o t  b e  d is s ip a te d  in an 
e ffo r t  to  ge t  fu r th er  in c r e a s e s  f r o m  
t h e  p u b lic .

A ff irm in g  th e  c o m m is s io n 's  d is a l lo ­
w a n c e  o f  e x p e n d i tu r e s  d u r in g  the  tes t  
y e a r  fo r  a d ver t is in g  p u r p o s e s ,  in c lu d ­
in g  c o s ts  o f  a d v e r t is in g  by  m ean s  o f  
n e w s p a p e r ,  rad io ,  and te le v i s io n ,  o s ­
t e n s ib ly  as  a m ea n s  o f  in fo r m in g  th e  
p u b lic  as  to  th e  c o m p a n y ’s s itu at io n  
in c o n n e c t io n  w ith  th e  in stan t  a p p l ic a ­
t ion  fo r  a ra te  in c r e a s e ,  th e  co u rt  in 
S o u t h e r n  B e l l  T e l .  &  T e l .  C o .  v  L o u i ­
s iana P u b lic  S e r v i c e  C o m .  ( 19 6 0 )  2 3 9  
L a  1 7 5 ,  1 1 8  S o  2d  3 7 2 .  n o te d  that 
p r o p e r  a l lo w a n c e  s h o u ld  b e  m a d e  f o r  
o rd in a ry  a d v er t is in g  e x p e n s e s .  T h e  
co u r t ,  r e f e r r in g  to th e  c o m m is s io n ’s 
s ta te m e n t ,  e x p la in e d  that a fter  r e ­
mission voiced the hope and assumption 
that the company would not engage in 
such practice in the future, but apparently 
took no further action on the matter, 
stating in its order that the operating 
revenues and expenses, as discussed in this opinion, were thereby approved.
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v ie w in g  t h e  r u l in g s  o f  th e  c o u r t s  o f  c i e n c y  o r  im p r o v id e n c e ,  a co u rt
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o t h e r  s ta te s  w h ic h  c o n d e m n  th e  p r a c ­
t i c e  o f  u t i l i t ie s  in u s i n g  th e  r a te  p a y ­
e r ’s m o n e y  to  c o n d u c t  an a d v e r t i s in g  
c a m p a ig n  t o  i n c r e a s e  th e  ra tes  p r o ­
p o s e d  to  b e  c h a r g e d  to  t h e  ra te  
p a y e r ,  th e  c o m m i s s i o n  d i s a l lo w e d  this 
i t e m ,  n o t  o n  t h e  g r o u n d s  o f  i m p r o ­
p r ie t y .  but b e c a u s e  t h e  r e c o r d  c l e a r ly  
s h o w e d  that t h e s e  e x p e n d i t u r e s  w e r e  
a b n o r m a l  a n d  n o n r e c u r r i n g  in c h a r a c ­
t e r  an d  that t h e i r  in c lu s io n  in th e  
o p e r a t i n g  e x p e n s e  a c c o u n t s  w o u ld  
d is to r t  th e  t e s t  y e a r  e a r n in g s .
§ 9 .  P r o m o t i o n
[a] E x p e n s e s  a l l o w e d  o r  a l l o w a b l e

U n d e r  th e  c i r c u m s t a n c e s  o f  t h e  f o l ­
l o w in g  c a s e s  in v o l v i n g  t h e  p r o p r i e t y  
o f  a l lo w in g  p r o m o t i o n a l  e x p e n s e s  in ­
c u r r e d  b y  a p u b l i c  u t i l i t y  to  b e  in ­
c l u d e d  in o p e r a t i n g  e x p e n s e s  f o r  rate-  
m a k in g  p u r p o s e s ,  t h e  c o u r t s  h e ld  that 
p r o m o t i o n a l  e x p e n d i t u r e s  m a d e  by 
t h e  uti l ity  w e r e  a l l o w a b l e .

W ith in  t h e  l im its  o f  r e a s o n ,  a d v e r ­
t is in g  o r  d e v e l o p m e n t  e x p e n s e s  to  
f o s t e r  n o r m a l  g r o w t h  a r e  l e g i t im a te  
c h a r g e s  u p o n  i n c o m e  f o r  r a te  p u r ­
p o s e s .  th e  c o u r t  d e c l a r e d  in W e s t  
O h i o  G a s  C o .  v  P u b l i c  U t i l i t ies  C o m ,  
( 1 9 3 3 )  2 9 4  U S  6 3 ,  7 9  L  E d  7 6 1 ,  5 5  S  
C t  3 1 6 .  r e v e r s i n g  o n  a p p e a l  th e  d e ­
c r e e  o f  a s ta te  S u p r e m e  C o u r t  a ff irm ­
i n g  a ra te  o r d e r  o f  t h e  s la t e  p u b l ic  
u t i l i t ie s  c o m m is s io n .  T h e  c o m m is s io n  
h a d  m o r e  than  h a l v e d  th e  e x p e n s e s  
c l a im e d  b y  t h e  g a s  c o m p a n y  f o r  p r o ­
c u r in g  n e w  b u s in e s s  o r  e n d e a v o r in g  
t o  p r o c u r e  it ,  o n  t h e  g r o u n d  that 
a n y t h in g  m o r e  th a n  w h a t  w a s  a l lo w e d  
b y  th e  c o m m i s s i o n  w a s  u n n e c e s s a r y  
a n d  w a s te fu l .  T h e  c o u r t  r e s p o n d e d  
th at  th e  c r i t ic is m  h a d  n o  b as is  in 
e v i d e n c e ,  e i t h e r  d ir e c t  o r  c ir c u m s t a n ­
t ia l .  N o t in g  that  g o o d  fa ith  w a s  t o  b e  
p r e s u m e d  o n  t h e  p a r t  o f  th e  m a n a g ­
e r s  o f  a b u s in e s s , - t h e  c o u r t  s ta te d  that 
in  th e  a b s e n c e  o f  a s h o w i n g  o f  ineffi-  
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w o u l d  not s u b s t i tu te  its j u d g m e n t  fo r  
th e ir s  as to  th e  m e a s u r e  o f  a p r u d e n t  
o u t la y .

In  E l  D o r a d o  v  A rkan sas  P u b li c  
S e r v i c e  C o m .  ( 1 9 6 2 )  2 3 5  A rk  8 1 2 ,  
3 6 2  S W 2 d  6 8 0 ,  a m in im u m  g a s  s e r ­
v i c e  c h a r g e  c a s e ,  t h e  co u rt ,  r e s p o n d ­
in g  to  th e  c o n t e n t io n  that e x p e n s e s  
in c id en ta l  to  m e r c h a n d is in g ,  s u c h  as 
a d v e r t is in g ,  s h o u ld  n o t  b e  a l l o w e d  as 
a u ti l i ty  e x p e n s e ,  d e c la r e d  that th e  
c o m m is s io n  h ad  c o r r e c t ly  a l lo w e d  th e  
e x p e n s e  o f  c o m p a n y  a d v e r t is in g  t o  b e  
c h a r g e d  to  u ti l i t ie s  e x p e n s e .  T h e  
c o u r t  p o in t e d  o u t  that t h e  r e c o r d  
r e f l e c t e d  that th e  c o m p a n y  e n g a g e d  
in m e r c h a n d is in g  o n l y  su c h  i t e m s  as 
w e r e  r e la te d  to  its uti l ity  b u s in e s s  an d  
w o u l d  ten d  to  in c r e a s e  t h e  s a le  o f  
g a s .  T h e  c o u r t  h e ld ,  t h e r e f o r e ,  that 
th e  c o m m is s io n  had a u th o r ity  to  p e r ­
mit t h e  c o m p a n y  to  c h a r g e  t o  u ti l i t ie s  
e x p e n s e  i t e m s  o f  m e r c h a n d is e  a d v e r ­
t is in g ,  an d  that it d id  not act  a r b i t r a r ­
ily in d o in g  s o  o n  th e  r e a s o n a b l e  
t h e o r y  that in c r e a s e d  gas s a le s  w o u ld  
le n d  l o  l o w e r  th e  p r ic e  pa id  b y  c o n ­
s u m e r s .

O n  a p p e a l  f r o m  a ra te  b a s e  d e t e r ­
m in a t io n  b y  th e  p u b l ic  u ti l ity  c o m m i s ­
s io n ,  t h e  c o u r t  in R e  H o n o l u lu  G a s  
C o .  ( 1 9 3 5 )  3 3  H a w a i i  4 8 7 ,  d e t e r ­
m in e d  that t h e  c o m m is s io n ’s  d iv is io n  
o f  t h e  gas  c o m p a n y 's  e x p e n s e s ,  in c u r ­
r e d  in c a rry in g  o n  a m e r c h a n d is e  
b u s in e s s  d e v o t e d  to  th e  s a le  l o c a l l y  o f  
ga s  s t o v e s ,  g a s  h e a t e r s ,  gas  r e f r ig e r a ­
t o r s ,  an d  o t h e r  gas  a p p l ia n c e s ,  b e ­
t w e e n  uti l ity  an d  n o n u t i l i t y  a c t iv i t ie s ,  
w a s  u n w a rr a n te d ,  an d  that s u c h  e x ­
p e n s e s ,  in c lu d in g  a d v e r t is in g ,  s h o u ld  
h a v e  b e e n  c o n s id e r e d  and  in c lu d e d  in 
t h e  r a te  b a se .  T h e  c o u r t ,  p o in t in g  o u t  
that i f  th e  c o m m is s io n  w as  c o r r e c t  in 
its c o n c lu s io n s  that th e  m e r c h a n d is e  
a c t i v i t i e s  o f  t h e  c o m p a n y  w e r e  n o n u ­
til i ty ,  it f o l l o w e d  that th e  s a m e  h ad  n o  
p r o p e r  p la c e  in th e  r a te  b a s e ,  an d  th e
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d iv is io n  o f  e x p e n s e s  o n  th e  a b o v e  
b as is  w as  j u s t i f i e d ,  e x p la in e d  that  th e  
u n c o n t r o v e r t e d  e v i d e n c e  s h o w e d  that 
th e  m e r c h a n d is e  b u s in e s s  o f  t h e  c o m ­
p a n y  c o n s t i t u te d  b u t  a s m all  p e r c e n t ­
a g e  o f  t h e  c o m p a n y ’s to ta l  o p e r a t i o n s ,  
a n d  that it r e tu r n e d  s l ig h t ,  i f  a n y .  
p ro fit  to  t h e  c o m p a n y  a n d  w as  c a rr ie d  
o n  s o l e ly  f o r  th e  p u r p o s e  o f  p r o m o t ­
in g  o r  in c r e a s in g  t h e  d e m a n d  fo r  
m a n u fa c tu r e d  gas  t h r o u g h o u t  t h e  t e r ­
r itory  in w h ic h  th e  c o m p a n y  w a s  s u p ­
p ly in g  that p r o d u c t .  N o t in g  that t h e r e  
w a s  a m p le  a u t h o r i ty  to  su sta in  th e  
p r in c ip le  that  a c o m p a n y  w il l  n o t  b e  
p e r m it t e d  t o  c h a r g e  as an o p e r a t i n g  
e x p e n s e  o f  its p u b l ic  u ti l i ty  a c t iv i t ie s  
s e p a r a t e  m e r c h a n d is in g  o r  o t h e r  n o ­
n u ti l i ty  e n t e r p r i s e s ,  t h e  c o u r t  s ta te d  
that it w a s  w e l l  s e t t l e d  that w h e r e  a 
gas  m a n u fa c tu r in g  c o m p a n y  e n g a g e s  
in  th e  s a le  o f  gas  a p p l ia n c e s  n o t  as  an 
in d e p e n d e n t  o r  p r o f i t -m a k in g  v o c a ­
t io n  b u t  t o  e n c o u r a g e  a n d  s t im u la t e  
th e  s a le  o f  g a s ,  th e  m e r c h a n d is in g  
thu s  c a rr ie d  o n  is a  b u s in e s s  a c t iv i t y  
b e n e f ic ia l  t o  th e  c o n s u m i n g  p u b l ic  
b e c a u s e  t h e  in c r e a s e d  u s e  o f  g a s  n e c ­
es s a r i ly  t e n d s  to  l o w e r  th e  r a te  to  th e  
c o n s u m e r s ,  an d  th e  a s s e t s  an d  ca p ita l  
thu s  d e v o t e d  s h o u ld  b e  in c lu d e d  
w ith in  t h e  p r o p e r t y  to  b e  a p p r a i s e d  in 
d e t e r m in in g  th e  r a te  b a s e .  R e c o g n i z ­
in g  that h e r e ,  as  in o t h e r  c a s e s ,  it w as  
th e  p r a c t i c e  o f  t h e  g a s  c o m p a n y  to  
c o n d u c t  s u c h  b u s in e s s  p a r t ly  t o  aid 
c o n s u m e r s  in s e c u r in g  g a s  a p p l ia n c e s  
m a n u fa c tu r e d  u n d e r  s ta n d a r d  s p e c i f i ­
ca t io n s  th at  w o u l d  th u s  r e n d e r  m o s t  
e f f ic ien t  s e r v i c e  to  t h e  c o n s u m e r s ,  an d  
p a rd y ,  b y  th u s  p r o m o t i n g  th e  s a l e  o f  
a p p l ia n c e s  t o  b e  u s e d  f o r  a d d it io n a l  
p u r p o s e s ,  t o  i n c r e a s e  t h e  s a le  o f  g a s ,  
th e  c o u r t  c o n c l u d e d  that  th e  r e a s o n a ­
b le  e x p e n s e s  in c u r r e d  in p r o m o t i n g  
n e w  b u s in e s s  o r  in  t h e  e n d e a v o r  to  
p r o c u r e  it  s h o u ld  b e  i n c o r p o r a t e d  
in to  th e  r a t e  b a s e .

N o t w i t h s t a n d in g  t h e  c o n t e n t io n

that t h e  c o m m is s io n  had e r r ed  in 
a l l o w i n g  e x c e s s i v e  a m o u n ts  e x p e n d e d  
f o r  a d v e r t i s i n g  by  th e  t e l e p h o n e  c o m ­
p a n y  t o  b e  t r ea ted  as o p e r a t in g  e x ­
p e n s e s  f o r  ra te -m a k in g  p u r p o s e s ,  th e  
c o u r t  in  I l l in o is  B e l l  T e l .  C o .  v  I l l i ­
n o i s  C o m m e r c e  C o m .  ( 1 9 7 3 )  5 5  I I I  
2 d  4 6 1 .  3 0 3  N E 2 d  3 6 4 ,  aff irm ed th e  
c o m m i s s i o n ’s f in d ing  that th e  e x p e n d ­
i t u r e s  h ad  n o t  b e e n  e x c e s s i v e  o r  im ­
p r o p e r .  N o t in g  that t h e r e  was n o  
q u a r r e l  w ith  cue c o m p a n y ’s e x p e n d i ­
t u r e s  f o r  " in f o r m a t i v e ”  as d is t in ­
g u is h e d  fr o m  ‘ ‘p r o m o t i o n a l ”  a d v e r t i s ­
in g ,  t h e  co u rt  s ta ted  that th e  t e l e ­
p h o n e  c o m p a n y 's  p o s i t io n  was that a 
r e d u c t io n  in a d v e r t is in g  w o u ld  in ju r e  
s e r v i c e  an d  r e d u c e  its n e t  ea rn in g s ,  
T h e  c o u r t  r e f e r r e d  to th e  c o m m is ­
s i o n ’s s t a t e m e n t  r e la t iv e  to  th e  c o m ­
p a n y ’s a d v e r t is in g  and p u b lic  r e la ­
t io n s  p r o g r a m s ,  in w h ich  th e  c o m m is ­
s io n  h a d  d e c la r e d  that th e  c o m p a n y 's  
e x p e n s e  in r e la t io n  t h e r e t o  had n o t  
b e e n  e x c e s s i v e  n o r  s h o u ld  it b e  
d e e m e d  im p r o p e r .  T h e  c o m m is s io n  
h a d  g o n e  o n  to  add that in an e c o ­
n o m i c  c l im a te  in v o lv in g  in f la t io n ary  
s p ir a l in g  o f  c o s ts  w h ich  th e  u ti l it ies  
c a n n o t  a v o id  an d  still  p r o v id e  a d e ­
q u a t e  s e r v i c e  to  th e  p u b lic ,  it b e ­
c o m e s  a p p a re n t  to  t h e  r e g u la t o r y  
a g e n c i e s  that a c o m p a n y ’s o p e r a t in g  
e x p e n s e s  s h o u ld  b e  c l o s e l y  s c r u t i ­
n iz e d  an d  that t h o s e  w h ic h  d o  n o t  
s p e c i f ic a l ly  r e la t e  to  b u s in e s s  o p e r a ­
t io n s  s h o u ld  b e  e x c lu d e d  f o r  r a te m a k ­
in g  p u r p o s e s  in th e  d e t e r m in a t io n  o f  
t h e  c o m p a n y ’s o p e r a t in g  in c o m e .  T h e  
c o m m is s io n  had p o in te d  o u t  that this  
o b s e r v a t io n  h a d  a lso  b e e n  m a d e  in a 
r e c e n t  e x p r e s s io n  o f  p o l i c y  o n  a d v e r ­
t is in g  b y  th e  N e w  Y o r k  P u b l i c  S e r v i c e  
C o m m i s s i o n  w h e r e in  it  w as  s ta ted  
that  s in c e  m a n a g e m e n t  c o u ld  c o n t r o l  
its a d v e r t is in g  e x p e n d i t u r e s ,  it w a s  
n o t  in th e  in t e r e s t  o f  a n y o n e  to  h a v e  
u n n e c e s s a r y  in st itu t ion a l  a d v e r t i s in g
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e x a c e r b a t e  c u s t o m e r  r e s e n t m e n t s  at a 
t im e  w h e n  la rg e  r a te  in c r e a s e s  w e r e  
m a d e  n e c e s s a r v  by  in c r e a s e s  in th e  
v a r io u s  c la s s e s  o f  c o s t s  b e y o n d  the  
c o n t r o l  o f  uti l ity  m a n a g e m e n t .  T h e  
c o m m i s s i o n  h a d  c o n c l u d e d  t h a t  
s o u n d  b u s in e s s  j u d g m e n t  in d ic a ted  
that th e  b e l t  t ig h te n in g  p r o c e s s  
s h o u ld  b e g i n  in t h o s e  areas  n o t  d i ­
r e c t ly  an d  to ta l ly  r e la t e d  to th e  p r o ­
v id in g  o f  t h e  uti l ity  s e r v i c e  to  th e  
p u b l ic .  T h e  co u rt  e x p la in e d  that a f t e r  
t h e  a d m o n it io n  that su ch  e x p e n d i ­
tu r e s  w o u ld  b e  c a r e fu l ly  scru t in iz ed  in 
t h e  fu tu re ,  th e  c o m m is s io n  had th en  
fo u n d  that t h e  t e l e p h o n e  c o m p a n y ’s 
e x p e n d i t u r e s  had n o t  b e e n  e x c e s s i v e  
o r  im p r o p e r ,  an d  th e  c o u r t  s ta ted  that 
f r o m  its r e v i e w  o f  th e  r e c o r d ,  it c o u ld  
n o t  say  that th e  c o m m i s s i o n ’s f in d in g s  
w e r e  w ith o u t  su ff ic ien t  su p p o r t  in  th e  

' e v i d e n c e .
D e n y in g  t h e  e x c e p t io n s  b y  th e  c o m ­

m is s io n  as t o  th e  g a s  c o m p a n y ’s a d ­
v e r t i s in g  e x p e n s e s  t o  b e  in c lu d ed  in 
o p e r a t i o n  c o s t s  f o r  ra te m a k in g  p u r ­
p o s e s ,  th e  c o u r t  in W ich ita  G a s  C o .  v  
P u b l i c  S e r v i c e  C o m .  ( 1 9 3 0 ,  D C  K an ) 
3  F  S u p p  7 2 2 ,  p o in te d  o u t  that th e  
p r o p r i e t y  o f  s p e n d in g  m o n e y  f o r  a d ­
v e r t i s in g  th e  w a r e s  o f  a u t i l i ty  w a s  fo r  
t h e  o w n e r s  to  d e t e r m in e ,  and c o n ­
c l u d e d  that t h e  m e t h o d  u se d  b y  th e  
g a s  c o m p a n y  to  i n c r e a s e  its b u s in e s s  
w a s  a p p r o p r ia t e ,  t h e  a m o u n t  e x ­
p e n d e d  w a s  r e a s o n a b l e ,  an d  th e  r e ­
s u l t s  ju s t i f i e d  th e  e x p e n d i t u r e .

T h e  c o u r t  in C e n t r a l  M a in e  P o w e r  
C o .  v  P u b l i c  U t i l i t ie s  C o m .  ( 1 9 5 7 )  
1 5 3  M e  2 2 8 ,  1 3 6  A 2 d  7 2 6 ,  su s ta in ed  
t h e  c o m p a n y ’s e x c e p t io n  to  th e  c o m ­
m i s s i o n ’s e x c lu s io n ,  as  o p e r a t i n g  e x ­
p e n s e s ,  o f  a l a r g e  p o r t i o n  o f  th e  e x ­
p e n d i t u r e s  m a d e  b y  th e  c o m p a n y  fo r  
s a le s  p r o m o t i o n s ,  w ith  th e  c o u r t  
p o in t i n g  o u t  that t h e  g o o d  faith o f  
t h e  m a n a g e m e n t  o f  t h e  c o m p a n y  w as  
n o t  c h a l l e n g e d  in th e  s l ig h te s t  d e g r e e  
a n d  that th e  q u e s t io n  r e s o l v e d  i t s e l f  
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in to  w h e t h e r  it c le a r ly  a p p e a r e d  that 
th e  e x p e n s e s  w e r e  e x c e s s i v e  o r  u n ­
w a r r a n ted .  o r .  s ta ted  d if fe ren t ly ,  
w h e t h e r  e x p e n s e s  in e x c e s s  o f  th e  
a l lo w a n c e  b y  the  c o m m is s io n  w e r e  
w ith in  th t  l im its  o f  r e a s o n .  T h e  co u rt ,  
c r it ic iz in g  t h e  c o m m is s io n  fo r  u n r e a ­
s o n a b ly  s u b s t i tu t in g  its j u d g m e n t  fo r  
that o f  th e  c o m p a n y ’s m a n a g e m e n t ,  
e x p la in e d  that th e  i tem s  h ad  n o t  b e e n  
c o n s id e r e d  b y  the  c o m m is s io n  to b e  
as a w h o l e  im p r o p e r  o r  u nlaw fu l 
c h a r g e s  a g a in s t  th e  r a t e p a y e r s ,  and 
that p la c in g  a m o r e  than 5 0  p e r c e n t  
r e d u c t io n  o n  th e  a m o u n ts  s h o w n  to  
b e  r e q u ir e d  to  m e e t  th e  c o m p a n y ’s 
n e e d s  in th e  p r o m o t io n a l  f ie ld ,  b as in g  
su ch  r e d u c t io n  o n  th e  g r o u n d  that an 
e x p a n d in g  u ti l i ty  such  as th e  e le c tr ic  
c o m p a n y  s h o u l d  s e v e r e ly  r e d u c e  e x ­
p e n s e  o f  th is  typ e ,  was  c le a r ly  a su b ­
s t i tu t io n  o f  th e  c o m m is s io n  fo r  the  
c o m p a n y  in th e  m a n a g e m e n t  o f  th e  
uti l ity .

P r o m o t i o n  e x p e n s e s ,  i n c l u d i n g  
t h o s e  o f  a d v e r t is in g ,  fo r  gas  a p p li­
a n c e s  and g a s  u ti l it izat ion , w e r e  a l ­
lo w e d  in C o n s o l id a t e d  G a s  C o .  v  
N e w t o n  ( 1 9 2 0 .  D C  N Y )  2 6 7  F  2 3 1 ,  
m o d  o n  o t h e r  g ro u n d s ,  2 5 8  U S  1 6 5 ,  
6 6  L  E d  5 3 8 ,  4 2  S  Ct 2 6 4 ,  a suit in 
e q u i t y  b r o u g h t  to  e n jo in  th e  d e fe n d ­
ant c o m m is s io n  and s ta te  offic ials  
fr o m  im p o s in g  co n f is c a to r y  ra te s  on  
t h e  p la in ti f f  gas  c o m p a n y .  T h e  p r o ­
p r ie ty  o f  th e  e x p e n s e s  w as  c h a l le n g e d  
la r g e ly  b e c a u s e  th e  s a le  o f  g a s  and o f  
m a c h in e s  to  t u r n  gas h ad  n o t  in ­
c r e a s e d  m u c h .  T h e  co u rt  p o in t e d  out 
that th e  truth a p p e a re d  to  b e  that the  
co n sta n t ly  in c r e a s in g  u se  o f  e le c tr ic i t y  
f o r  i l lu m in a t io n  had d r iv en  o u t  gas 
m o r e  and m o r e ,  until ,  t o  h o ld  its 
s a le s ,  th e  p la in t i f f  gas c o m p a n y  had to  
p r o m o t e  th e  u s e  o f  gas f o r  h ea t in g  
an d c o o k in g .  T h e  c o u r t  n o t e d  that 
t h e  c o m p a n y  had s u c c e e d e d  in 
a c h ie v in g  a s l ig h t  in c r e a s e  in sa les ,  
an d  its o f f ic e rs  a ttr ib u ted  t h e ir  ability
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to  d o  e v e n  this  w e ll  to  s u c h  p r o m o ­
t io n s .  P o in t in g  o u t  that t h e i r  d e c i s io n  
w a s  n o t  n o w  o p e n  t o  q u e s t i o n  s in c e  
t h e y  w e r e  u n d e r  a d u t y  to  k e e p  up 
t h e ir  s a le s  s o  far  as t h e y  c o u l d ,  an d  to  
p u sh  th e  u s e  o f  gas  in a n v  n e w  w avs  
in w h ich  th e  p u b l i c  w o u l d  u s e  it. th e  
c o u r t  d e t e r m in e d  that  e v e n  u n d er  
m u n ic ip a l  m a n a g e m e n t ,  a d v e r t is in g ,  
w h e n  n o t  p u s h e d  t o  th e  u s e l e s s  e x ­
t r e m e  w h ic h  c o m p e t i t i o n  t o o  o f te n  
e n g e n d e r s ,  is a n e c e s s a r y  fu n c t io n .

T h e  c o m m i s s i o n ’s r e f u s a l  to  a l lo w  
th e  gas c o m p a n y ’s p r o m o t i o n a l  e x ­
p e n d it u r e s  as  o p e r a t i o n a l  c o s t s  had 
b e e n  fo u n d  b y  th e  tr ia l  c o u r t  t o  b e  in 
e r r o r  o f  la w ,  a n d  th e  c o u r t  in S t a t e  e x  
re l .  N o r th  C a r o l in a  U t i l i t i e s  C o m .  v 
P ie d m o n t  N a tu ra l  G a s  C o .  ( 1 9 6 1 )  2 5 4  
N C  5 3 6 ,  1 1 9  S E 2 d  4 6 9 .  an  a p p e a l  
f r o m  th e  c o m m i s s i o n ’s o r d e r  c a n c e l ­
in g  a p r o p o s e d  n e w  r a t e ,  a f f irm ed  
su c h  f in d in g .  T h e  c o m m i s s i o n  had 
d is a l lo w e d  t h e  a m o u n t  in e x c e s s  o f  
t h e  n a t io n a l  a v e r a g e  o f  p r o m o t i o n a l  
e x p e n d i tu r e s  f o r  c o m p a n i e s  r e ta i l in g  
natural g a s ,  b u t  th e  c o u r t  d e t e r m in e d  
that th e  g a s  c o m p a n y ’s e x p e n d i t u r e s  
s h o u ld  h a v e  b e e n  c o m p a r e d  t o  t h o s e  
o f  c o m p a n i e s  in t h e  d e f e n d a n t  c o m ­
p a n y ’s c la ss  in s te a d  o f  to  th e  n a t io n a l  
a v e r a g e .  P o in t in g  o u t  th at  th e  gas  
c o m p a n y  h a d .  w ith in  r e c e n t  y e a rs ,  
c h a n g e d  o v e r  fr o m  m a n u fa c t u r e d  to 
natural  g a s ,  that all its c u s t o m e r s  h ad  
to  b e  “ s o l d "  o n  n a tu ra l  g a s ,  that  n e w  
c u s t o m e r s  h ad  to b e  w o n ,  a n d  that 
c o m p e t i t i o n  w ith  e l e c t r i c i t y  an d  o i l  
had to  b e  m e t ,  th e  c o u r t  a d d e d  that 
th e  c o m p a n y  was f a c e d  w ith  p r o m o ­
tion in a n e w  f ie ld  at  a t im e  w h e n  
p r o m o t io n a l  e x p e n d i t u r e s  t h r o u g h o u t  
th e  n a t io n  (o n  w h i c h  t h e  n a t io n a l  
a v e r a g e  w a s  f ig u r e d )  in c l u d e d  t h o s e  
o f  m a n y  o l d e r  c o m p a n i e s  w h ic h  had 
b e e n  in t h ‘ f ie ld  f o r  y e a r s  w it h  a w e l l -

29. Promotional advertising was defined as advertising designed to increase  usage,

k n o w n  p r o d u c t  an d  an e s t a b l i s h e d  
m a rk e t .  T h e  c o u r t ,  n o t in g  that th e  
c o m m is s io n  h a d  r e c o g n iz e d  th e  h ig h  
qua iitv  o f  th e  c o m p a n y 's  m a n a g e m e n t  
an d that th e  c o m p a n y  w a s  ra p id ly  
e x p a n d in g  its fac i l i ty  b y  a h e a v y  p r o ­
m o t io n a l  p r o g r a m ,  r e m a n d e d  th e  p r o ­
c e e d i n g  to  e n a b l e  th e  c o m m i s s i o n ,  
in t e r  a l ia ,  to  a s c e r t a in  th e  c o m p a n y ’s 
t r u e  o p e r a t i n g  e x p e n s e s .

S e e  S t a t e  v  O k la h o m a  G a s  S c  E l e c ­
tr ic  C o .  ( 1 9 7 5 ,  O k la )  5 3 6  P 2 d  8 8 7 ,  an  
a p p e a l  fr o m  c o m m is s io n  o r d e r  p r o ­
h ib i t in g  p u b l i c  u t i l i t ies  f r o m  m a k in g  
e x p e n d i t u r e s  f o r  p r o m o t i o n a l  a d v e r ­
t is e m e n t s . '®  w h e r e in  th e  c o u r t  d e ­
c la r e d  that s u c h  p r o h ib i t io n s  w e r e  
in v a l id .  T h e  c o m m is s io n  h a d  a r g u e d  
that i f  s u c h  e x p e n d i t u r e s  d id  not s e l l  
e n e r g y ,  th e y  w e r e  w a s t e f u l ,  an d  r a te  
p a y e r s  s h o u ld  n o t  b e  r e q u ir e d  to p a y  
t h e m ,  b u t  t h e  c o u r t  r e s p o n d e d  that  
th is  a r g u m e n t  d id  n ot  j u s t i f y  p r o h ib i t ­
in g  s u c h  e x p e n d i t u r e s ,  b e c a u s e  t h e  
s a m e  resu lt  c o u ld  b e  o b t a in e d  b y  
e x c lu d i n g  s u c h  e x p e n d i t u r e s  fro m  o p ­
e r a t in g  e x p e n s e s  fo r  ra t e -m a k in g  p u r ­
p o s e s .  T o  t h e  o p p o s i t e  a r g u m e n t ,  
that i f  su ch  p r a c t ic e s  s o l d  e n e r g y ,  
t h e y  in c r e a s e d  th e  u se  o f  fo s s i l  fu e ls  
a n d  s h o u ld  b e  p r o h ib i t e d ,  th e  c o u r t  
r e p l i e d  that m a n y  p r o m o t i o n a l  e x ­
p e n d i t u r e s  a r e  d e s ig n e d  t o  a c h ie v e  
c o n v e r s i o n  to  c o m p e t in g  u t i l i t ie s ,  an d  
to  in s t i l l  p r e f e r e n c e s  fo r  o n e  fo rm  o f  
e n e r g y  o v e r  a n o th e r ,  r a t h e r  than to  
i n c r e a s e  o v e r a l l  c o n s u m p t io n  o f  e n ­
e r g y ,  an d  that s in c e  th e  c o m m is s io n  
d id  n o t  h a v e  ju r i s d i c t io n  o v e r  a p p l i ­
a n c e  m a n u fa c tu r e r s  an d  d is t r ib u t o r s ,  
a n d  s in c e  t h e  p r o p o s e d  p r o h ib i t io n s  
. l id  n o t  p r o h ib i t  a p p l ia n c e  m a n u fa c ­
t u r e r s  an d  d is t r ib u to r s  f r o m  a d v e r t i s ­
in g  t h e ir  p r o d u c t s ,  th e  p r o h ib i t e d  
p r a c t i c e s  an d  e x p e n d i tu r e s  had l i t t le ,  
i f  a n y ,  e f fe c t  u p o n  o v e r a l l  c o n s u m p -
obtain  new custom ers, or  en courage use o f  o n e  form o f  energy over  another.

983



§ 9 [a ] P u b l i c  U t i l i t y  R a t e s — A d v e r t  . s i n g  C o s t s  83 ALRSd
83 ALRSd 963

l io n  o f  e n e r g y .  As l o n g  as a p p l ia n ce  
m a n u f a c t u r e r s  and d is t r ib u t o r s  w e r e  
a l lo w e d  to  a d v e r t i s e  t h e i r  p ro d u c ts ,  it 
w a s  a r b i t r a r y  to  d e n y  u ti l it ies  th e  
r igh t  to  c o u n t e r a c t  th is  a d v e r t is in g  at 
t h e  e x p e n s e  o f  th e  s t o c k h o ld e r s  o n  
th e  g r o u n d  th a t  p r o m o t i o n a l  a d v e r t is ­
in g  and p r a c t i c e s  by u t i l i t ie s  in c re a s e d  
o v e r a l l  c o n s u m p t i o n  o f  fo ss i l  fu e ls ,  
t h e  c o u r t  e x p la i n e d .  T u r n i n g  then  to  
t e s t im o n y  th a t  i f  p e a k  lo a d  d e m a n d  
f o r  e l e c t r i c i t y  e x c e e d e d  p e a k  ca p acity ,  
a  b r o w n o u t  w o u l d  o c c u r ,  th e  c o u r t  
d e c l a r e d  th a t  i f  a p a r t ic u la r  utility  
fa c e d  a f o r e s e e a b l e  d a n g e r  o f  b e in g  
u n a b le  to  m e e t  p e a k  d e m a n d ,  th e  
c o m m is s io n  m ig h t  h a v e  au th o r ity  to  
p r o h ib i t  it f r o m  e n g a g i n g  in any p r o ­
m o t io n a l  a c t i v i t i e s  w h i c h  w o u ld  fu r­
t h e r  i n c r e a s e  its p e a k  d e m a n d ,  but 
t h e  c o u r t  p o i n t e d  o u t  that this did 
n o t  ju s t i f y  a r u l e  p r o h ib i t in g  all u t i l i ­
t ie s  fr o m  e n g a g i n g  in s u c h  a c t iv it ies .  
N o t in g  that a t t e m p t s  t o  d is a l lo w  p r o ­
m o t io n a l  e x p e n d i t u r e s  as  o p e r a t in g  
e x p e n s e s  f o r  r a t e m a k in g  p u r p o s e s  
h a d  b e e n  h e l d  to  c o n s t i t u t e  an in v a ­
s io n  o f  a d i s c r e t io n  r e s e r v e d  to  c o r ­
p o r a t e  m a n a g e m e n t  i f  th e  e x p e n d i ­
tu r e s  w e r e  d e s i g n e d  t o  p r o d u c e  u lt i­
m a t e  b e n e f i t s  to  e v e r y  c u s t o m e r  and 
w e r e  n o t  e x c e s s i v e  o r  u n w a rra n ted ,  
t h e  c o u r t  c o n c l u d e d  that  p r o m o t io n a l  
p r a c t ic e s  w h i c h  w e r e  r e a s o n a b ly  c a l ­
c u la te d  to  i m p r o v e  t h e  u ti l i ty 's  lo a d  
fa c t o r  an d  b e n e f i t  all  c o n s u m e r s  b y  
r e d u c in g  t h e  a v e r a g e  u n it  c o s t  o f  e n ­
e r g y  w e r e  n o t  u n ju s t ly  d is c r im in a to r y ,  
a n d  p r o h ib i t io n s  a g a in s t  su ch  p r a c ­
t i c e s  c o n s t i t u t e d  an in v a s io n  o f  th e  
d is c r e t io n  r e s e r v e d  t o  c o r p o r a t e  m a n ­
a g e m e n t .
[b] Expenses reduced or disallowed 

U n d e r  th e  c i r c u m s t a n c e s  o f  th e  f o l ­
l o w in g  c a s e s  in v o l v i n g  t h e  p r o p r ie ty  
o f  a l lo w in g  p r o m o t i o n a l  e x p e n s e s  in ­
c u r r e d  b y  a  p u b l i c  u t i l i t y  t o  b e  in ­
c lu d e d  in o p e r a t i n g  e x p e n s e s  fo r  rate-  
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m a k in g  p u r p o s e s ,  the  c o u r t s  h e ld  that 
p r o m o t io n a l  e x p e n d i tu r e s  m a d e  by 
th e  u ti l i ty  s h o u ld  be r e d u c e d  o r  d isa l­
lo w e d .

S e e  T r a n s  W o rld  A ir l i n e s ,  In c .  v 
C iv i l  A e r o n a u t ic s  B o a rd  ( 1 9 6 7 )  1 2 8  
A p p  DC 1 2 6 ,  3 8 5  F 2 d  6 4 8 ,  c e r t  den  
3 9 0  U S  9 4 4 .  1 9  L  Ed 2 d  1 1 3 3 .  8 8  S  
C t  1 0 2 9 ,  a c a s e  in v o lv in g  a g o v e r n ­
m e n t  s u b s id y  m ail  rate  d e t e r m in a t io n  
ra th e r  than a d e t e r m in a t io n  o f  c o n ­
s u m e r  ra tes ,  in w hich  t h e  c o u r t  u p ­
h e ld  th e  C iv i l  A e r o n a u t ic s  B o a r d ’s 
d i s a l lo w a n c e  o f  a s p e c i f ie d  a m o u n t  o f  
s e l l in g  e x p e n s e  as in e x c e s s  o f  th e  
a m o u n t  a p p r o p r ia t e  u n d e r  t h e  h o n ­
e s t ,  e c o n o m ic a l ,  and e f f ic ie n t  m a n a g e ­
m e n t  c r i t e r io n ,  o v e r  th e  a i r l in e ’ s c o n ­
te n t io n  that th e  d is a l lo w a n c e  w as  an 
u n w a rr a n te d  in t e r f e r e n c e  w ith  th e  air­
l in e 's  m a n a g er ia l  d i s c r e t io n .  T h e  
co u r t  e x p la in e d  th.^t o n c e  t h e  p r in c i­
p le  o f  s e t t in g  a c e i l in g  o n  s e l l in g  
e x p e n s e s  w a s  e s ta b l is h e d ,  it w a s  plain  
that th e  B o a r d  had a c te d  r e a s o n a b ly  
an d  that its ac t io n  had s u p p o r t  in ih e  
r e c o r d .  In  r e s p o n s e  i o  t h e  a ir l in e ’ s 
c h a r g e s  o f  in t e r f e r e n c e  w ith  m a n a g e ­
rial d i s c r e t io n ,  the  co u rt  p o in t e d  o u t  
that a c o m p a n y  which s o u g h t  and 
p o c k e t e d  th e  b o o n  o f  s u b s id y  or p r o ­
t e c t iv e  co n tr a c ts  co u ld  n o t  assa il  th e  
restra in t  in h e r e n t  in a c c o u n ta b i l i ty  to  
g o v e r n m e n t  o ffic ials  as a tyran nica l  
b u r d e n .  T h e  g o v e r n m e n t  offic ia ls  
w e r e  t h e m s e lv e s  a c c o u n t a b le  in co u rt  
fo r  c o m p l ia n c e  with th e  r u l e  o f  law 
a p p l i c a b le  to  ad m in is tra t ive  a g e n c i e s ,  
t h e  c o u r t  ex p la in e d ,  c o n c lu d i n g  that 
th e  p e t i t io n e r  had not e s t a b l i s h e d  th e  
a g e n c y ’ s a c t io n  in this c a s e  to  b e  
arb itra ry  o r  ca p r ic io u s .

In  r e v e r s in g  that part o f  t h e  p u b lic  
u t i l ity  c o m m is s io n ’s ra tem a k in g  o r d e r  
w h ich  h ad  a l lo w e d  a s iz a b le  s u m  fo r  
p r o m o t i o n a l  e x p e n s e s ,  th e  c o u r t  in 
A p p l ic a t io n  o f  H awaiian  E le c t r i c  C o .  
( 1 9 7 5 )  5 6  Hawaii 26 0 , 5 3 5  P 2 d  1 1 0 2 ,  
8 3  A L R 3 d  9 5 1 ,  n oted  that th e  bur-
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d e n  w as  a lw a y s  o n  i h e  a p p l ic a n t  to  
p r o v e  ju s t i f i c a t io n  fo r  a r e q u e s t e d  
r a te  in c r e a s e ,  an d  that t h e  e l e c t r i c  
c o m p a n y  h a d  th e  b u r d e n  o f  s h o w i n g  
t h e  p r o p r i e t y  o f  its r e q u e s t  f o r  t h e s e  
p r o m o t i o n a l  e x p e n d i t u r e s .  T h e  c o u r t  
h e ld  that t h e  e l e c t r i c  c o m p a n y  had 
n o t  ca r r ie d  its b u r d e n .  P a rt  o f  th e  
e x p e n d i t u r e s  c l a im e d  w e r e  f o r  a l l o w ­
a n c e s  o r  p a y m e n t s  to  o w n e r s  an d  
d e v e l o p e r s  w h o  b u i lt  a l l - e l e c t r i c  
h o m e s  a n d  a p a r t m e n t s  a n d  a d v e r t i s e d  
t h e m  fo r  s a le  as  su c h ,  t h e  c o u r t  
p o in t e d  o u t ,  d e c l a r in g  th at  in  th e  
c o n t e x t  o f  p r e s e n t  t im e s ,  t h e s e  p r o ­
m o t io n a l  e x p e n d i t u r e s  o n  t h e  p a rt  o f  
a r e g u la t e d  p u b l i c  s e r v i c e  c o m p a n y  
w e r e  w a s t e fu l  an d  u n r e a s o n a b l e ,  an d 
t h e ir  a l lo w a n c e  b y  th e  c o m m i s s i o n  
w a s  an a b u s e  o f  its d i s c r e t i o n .  T h e  
d is tu r b in g  a s p e c t  o f  th e  p u b l i c  u t i l ity  
c o m m i s s i o n ’s  d e c i s io n  to  a l l o w  e x ­
p e n d i t u r e s  fo r  t h e s e  p r o g r a m s  was 
t h e  r a t io n a le  b e h in d  it , t h e  c o u r t  o b ­
s e r v e d ,  n o t in g  th a t  t h e  b a s is  o f  th e  
a l lo w a n c e  s e e m e d  to  b e  t h e  c i r c u i t o u s  
r e a s o n in g  b y  w h i c h  an e a r l i e r  a l l o w ­
a n c e  o f  p r o m o t i o n a l  e x p e n d i t u r e s  to 
t h e  a p p l i c a n t ’s c o m p e t i t o r ,  o n  th e  
g r o u n d  that t h e  e x p e n d i t u r e s  w e r e  
n e c e s s a r y  t o  a t tra c t  a w a y  c u s t o m e r s  
f r o m  th e  a p p l ic a n t ,  n o w  n e c e s s i t a t e d  
a  l ik e  a l lo w a n c e  t o  th e  a p p l i c a n t .  D is ­
a p p r o v in g  t h e  p u b l i c  u t i l i ty  c o m m i s ­
s io n 's  c o n s i s t e n t  fa i lu re  t o  m e e t  
s q u a r e l y  t h e  i s s u e  o f  th e  r e a s o n a b l e ­
n e ss  o f  c o m p e t i t i v e  a d v e r t i s i n g  e x ­
p e n d i t u r e s ,  th e  c o u r t  e x p l a i n e d  that 
o n e  o f  t h e  p r im a r y  fa c to r s  w h i c h  th e  
p u b l ic  u t i l i ty  c o m m is s io n  m u s t  take 
in t o  c o n s id e r a t i o n  w h e n  it  f ix e s  ra tes  
is  fa irn ess  t o  th e  r a t e p a y e r ,  a n d  that it  
w a s  o b v i o u s  that th e  p a r t i c u la r  ty p e  
o f  a d v e r t i s in g  c o m p e t i t i o n  i n v o l v e d  
h e r e  d id  n o t  b e n e f i t  th e  r a t e p a y e r .  
T u r n i n g  th e n  to  th e  p r o p r i e t y  o f  a l ­
l o w in g  a s iz a b le  s u m  f o r  p r o m o t i o n  
p r o g r a m s  d e s i g n e d  to  i n c r e a s e  th e  
u s e  o f  e le c t r i c i t y  a n d  p u r p o r t e d l y  to

im p r o v e  t h e  c o m p a n y ’s lo a d  fa c to r ,  
t h e  co u rt  in d ic a ted  that t h e s e  p r o ­
g r a m s  c o n s i s t e d  e s s e n t ia l ly  o f  d ir e c t  
a d v e r t is in g  an d c o n tr ib u t io n s  to  
d e a l e r  an d  d is tr ib u to r  a d v e r t i s in g  o f  
ce r ta in  e l e c t r i c  a p p l ia n c e s .  T h e  e l e c ­
tr ic  c o m p a n y  w a s ,  in e f f e c t ,  s u b s id iz ­
in g  th e  p r o m o t io n a l  a c t iv i t ie s  o f  d e a l ­
e r s  and d is t r ib u to rs  w h o s e  c o m m e r ­
cia l  t ra n sa c t io n s  fo r m e d  n o  part  o f  
th e  e le c t r i c  c o m p a n y ’s o w n  b u s in e s s  
v e n t u r e ,  ' h e  c o u r t  r e m a r k e d ,  d is t in ­
g u is h in g  s u c h  e x p e n s e s  f r o m  t h o s e  o f  
th e  gas c o m p a n y  c o m p e t i t o r ,  w h ic h  
s o l d  gas a p p l ia n c e s  as  an  e s s e n t ia l  
c o m p o n e n t  o f  its c o m m e r c ia l  o p e r a ­
t io n s .  T h e  e le c t r i c  c o m p a n y  fa i led  to  
s a t is fa c to r i ly  s h o w  h o w  m u c h  o f  an 
im p r o v e m e n t  in its lo a d  fa c to r  t h e s e  
e x p e n s e s  c o u l d  r e a s o n a b ly  b e  said to  
m a k e ,  th e  c o u r t  o b s e r v e d ,  a d d in g  that  
s in c e  th e  a p p l ia n c e s  b e i n g  p r o m o t e d  
b y  th e  e l e c t r i c  c o m p a n y  w e r e  t h o s e  
g e n e r a l l y  in  u se  d u r in g  p e a k  lo a d  
p e r io d s ,  it w a s  difficult t o  s e e  h o w  t h e  
e l e c t r i c  c o m p a n y  c o u ld  a r g u e  that  
t h e s e  e x p e n s e s  e n c o u r a g e d  th e  in ­
c r e a s e  o f  o f f -p e a k  u ti l i ty  load s .  In  
c o n c lu s io n ,  t h e  co u rt  s p o k e  o f  th e  
stark  rea li ty  o f  e n e r g y  p r o b l e m s  a n d  
e n v ir o n m e n t a l  c o n c e r n s ,  a n d  in s is ted  
that in the  f a c e  o f  d w in d l in g  o i l  s u p ­
p l i e s  and s p ir a l in g  c o s ts ,  p r o m o t io n a l  
p ra c t ic e s  w h ic h  w e r e  w a s te fu l  o r  
w h ic h  o n ly  s e r v e d  to  a g g r a v a t e  t h e  
e n e r g y  cr is is  s h o u ld  b e  v i e w e d  b y  a 
r e g u la t o r y  a g e n c y  w ith  e x t r e m e  c a u ­
t io n .

T h e  c o m m is s io n ,  in s e t t in g  n e w  g a s  
ra te s ,  had d is a l lo w e d  as  o p e r a t in g  
e x p e n s e  o n e - t h ir d  o f  t h e  a m o u n t  
c la im e d  b y  t h e  a p p e l la n t  g a s  c o m p a n y  
as n e w  b u s in e s s  e x p e n s e ,  an d  in P e o ­
p le s  G a s  L ig h t  8 c  C o k e  C o .  v  S la t t e r v  
( 1 9 3 9 )  3 7 3  111 3 1 ,  2 5  N E 2 d  4 8 2 ,  a p p  
d ism d  3 0 9  U S  6 3 4 ,  84 L  E d  9 9 1 ,  6 0  S  
C t  7 2 4 ,  th e  c o u r t  a ff irm ed  th e  c o m ­
m is s io n ’s a c t i o n  in this r e g a r d ,  v i e w ­
in g  th e  c o m p a n y ’s p r o m o t i o n a l  p rac-
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§ 9 [ b ]
t ice  o f  ren ta l  p u r c h a s e  p la n s  f o r  p u t ­
t in g  gas a p p l ia n c e s  o n  t h e  p r e m is e s  
o f  c u s to m e r s  as  c r e a t i n g  an  u n d u ly  
la rg e  e x p e n d i t u r e  f o r  b u s in e s s  p r o ­
m o t io n  to  b e  c h a r g e d  as an  o p e r a t i n g  
a c c o u n t .  T h e  c o u r t  e x p la i n e d  that 
s in c e  gas a p p l i a n c e s  w e r e  s o l d  b y  
m a n y  o t h e r  d e a l e r s ,  a n d  s i n c e  t h o s e  
s a le s  m a d e  b y  t h e  g a s  c o m p a n y ,  i f  
c o n d u c t e d  as  a s e p a r a t e  b u s in e s s ,  
w o u ld  n o t  b e  s u b j e c t  to  r e g u la t io n ,  
t h e  a d v is a b i l i t y  o f  s u c h  a m e t h o d  o f  
p r o m o t in g  s a le s  o f  g a s  an d  t h e  p r o ­
p r ie ty  o f  th e  a m o u n t  thu s  e x p e n d e d  
b e c a m e  m a tt e r s  e n t i r e l y  f o r  t h e  c o m ­
m iss io n .  C o n c l u d i n g  that t h e  a c t io n  
o f  the  c o m m i s s i o n  in d i s a l lo w in g  part 
o f  th e  c l a im e d  p r o m o t i o n a l  e x p e n s e s  
w a s  n ot  u n ju s t i f i e d ,  t h e  c o u r t  p o in t e d  
o u t  that in t h e  v e r y  n a t u r e  o f  th in g s ,  
a  sa le  o f  o u t s i d e  a r t i c l e s  t o  p r o m o t e  
t h e  sa les  o f  a c o m m o d i t y  r e g u la t e d  by 
a utility  m u s t  b e  c o n t r o l l e d  b y  th e  
c o m m is s io n ,  s i n c e  o t h e r w i s e  it w o u ld  
b e  p o s s ib le  t o  e i t h e r  r a is e  th e  o p e r a t ­
in g  e x p e n s e s  t o  u n r e a s o n a b l e  h e ig h t s  
o r  c o n v e r t  t h e  u t i l i t y  in to  a m e r e  
m e d iu m  fo r  t h e  s a l e  o f  a p p l ia n c e s  and 
m e r c h a n d is e  n o t  r e g u la t e d  b y  th e  
c o m m is s io n .

In B o s t o n  C o n s o l .  G a s  C o .  v  D e ­
p a rtm en t  o f  P u b l i c  U t i l i t ie s  ( 1 9 5 1 )  
3 2 7  M ass 1 0 3 ,  9 7  N E 2 d  5 2 1 ,  a suit  in 
e q u it y  to  d e t e r m i n e  w h e t h e r  rates  
p e r m it te d  b y  t h e  d e p a r t m e n t  w e r e  
c o n f is c a t o r y ,  it  w a s  d e t e r m in e d  that 
c o s ts  i n v o l v e d  in t h e  s a l e  o f  gas  a p p l i ­
a n c e s ,  in c lu d in g  t h e  c o s t  o f  a d v e r t i s ­
in g  a p p l ia n c e s  f o r  s a le ,  s t o o d  o n  a 
d if feren t  f o o t i n g  th a n  d id  e x p e n s e s  o f  
s e n d in g  r e p a i r m e n  t o  c u s t o m e r s  in 
r e s p o n s e  to  c o m p l a i n t s  o f  lea k s ,  fau lty  
o p e r a t io n  o f  a p p l i a n c e s ,  e t c . ,  w h ic h  
w e r e  c o n s i d e r e d  p r o p e r  c h a r g e s  to  
th e  o p e r a t i n g  e x p e n s e s  o f  a g a s  b u s i ­
n ess .  T h e  c o u r t  n o t e d  that th e  gas

c o m p a n y  had trea ted  th e  a p p l ia n c e  
b u s in e s s  as a sep a ra te  en t i ty  f o r  m o s t  
p u r p o s e s ,  but had s o u g h t  to  t r ea t  th e  
e x p e n s e s  o f  the  a p p l ia n c e  b u s in e s s ,  
in c lu d in g  th e  a d v e r t is in g  e x p e n d i ­
tu re s ,  as a part o f  th e  c o m p a n y ’s 
b u s in e s s  o f  su p p ly in g  g a s .  T h e  c o m ­
p a n y  had argu ed  that gas  c o u l d  n o t  
b e  b o u g h t  by  the c o n s u m e r  l ik e  o r d i ­
n a ry  m e r c h a n d is e ,  but c o u ld  b e  
b o u g h t  o n ly  by  h a v in g  it f l o w  t h r o u g h  
a p p l ia n c e s  o f  o n e  kind o r  a n o t h e r ;  
that a p a rt  from  t h e s e  a p p l ia n c e s  it 
c o u ld  n o t  b e  a d v e r t ise d  e f f e c t iv e ly ;  
an d  that w h a te v e r  p r o m o t e d  t h e  f lo w  
o f  gas th ro u g h  a p p l ia n c e s  p r o m o t e d  
th e  s a le  o f  gas.  T h e  c o u r t  o b s e r v e d  
that th e  diff iculty w ith  t h e  a r g u m e n t  
s e e m e d  to  b e  that it e i t h e r  f e l l  s h o r t  
o f  p r o v in g  th e  p o in t  o r  it p r o v e d  t o o  
m u c h :  i f  th e  a p p l ia n ce  b u s in e s s  w as  
r e a l ly  a part o f  th e  gas b u s in e s s ,  th e  
gas  c u s t o m e r s  w e r e  e n t i t l e d  t o  h a v e  
th e  p ro f i t s  fro m  a p p l ia n c e s  in c lu d e d  
in th e  ea rn in g s  o f  th e  g a s  b u s in e s s ,  
but i f  it was rea lly  a s e p a r a t e  b u s i ­
n e ss ,  its e x p e n s e s  o u g h t  n o t  t o  b e  
c h a r g e d  again st  th e  gas  c u s t o m e r s .  
T h e  c o u r t  c ited  an e a r l i e r  c a s e *  in 
w h ic h  it had b e e n  sta ted  that th e  s a le  
an d  s e r v ic in g  o f  gas a p p l ia n c e s  c o n s t i ­
tu ted  a s e p a r a te  b u s in e ss  f r o m  the 
s u p p ly in g  o f  gas.  s o  that it w o u l d  n ot  
b e  fair, o n  th e  o n e  hand , to  c h a r g e  all 
c u s t o m e r s  w ith h ig h e r  ra te s  s o  that 
s o m e  m ig h t  buy  a p p l ia n c e s  an d  h a v e  
th em  s e r v ic e d  at le s s  than c o s t ,  o r ,  o n  
th e  o t h e r  h an d , to  l o w e r  th e  c o s t  o f  
g a s  s e r v i c e  b e c a u s e  o f  a p ro f it  o n  
th o s e  i t e m s .  T h e  c o u r t  r e c o m m i t t e d  
t h e  c a s e  fo r  p u r p o s e s  o f  h a v in g  th e  
c o m p a n y 's  e a rn in g s  d e t e r m in e d  b y  
c o r r e c t  leg a l  s tand ards.

W h i l e  th e  p u b lic  uti l ity  c o m m is s io n  
h ad  d e t e r m in e d  that in t h e  a b s e n c e  o f  
e v i d e n c e  o f  bad faith o r  im p r u d e n c e ,

30. Low ell  G a s  C o .  v  Department o f  N E2d 8 1 1 ,  cert den 3 3 8  US 8 2 5 ,  94 L  Ed Public Utilities ( 19 4 9 )  324  Mass 80, 84 5 0 1 ,  7 0 S  C l 7 1 .
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i h e  a d v e r t i s in g  an d p r o m o t i o n a l  e x ­
p e n d i t u r e s  b y  an e l e c t r i c  c o m p a n y  
w e r e  w ith in  th e  l im its  o f  t h e  d i s c r e ­
t io n  o f  th e  m a n a g e m e n t ,  t h e  c o u r t  in 
P u b l i c  S e r v i c e  C o .  v  S t a t e  ( 1 9 7 3 )  1 1 3  
N H  4 9 7 .  3 1 1  A 2 d  5 1 3 .  u p h e ld  th e  
c o n t e n t i o n  that all p r o m o t i o n a l  a d v e r ­
t i s in g  e x p e n s e  s h o u ld  b e  d i s a l lo w e d  
b e c a u s e  the  c o m p a n y  a n d  th e  in d u s ­
try  w a s  e n c o u n t e r in g  in c r e a s e d  unit  
c o s t s  an d  d e c r e m e n t a l  p r o f i t s .  T h e  
c o u r t  n o t e d  that  it w as  n o t  d is p u t e d  
t h a t  in c r e a s e d  d e m a n d  h a d  c a u s e d  
t h e  p u r c h a s e  o f  p o w e r  f r o m  o u t s id e  
s o u r c e s  s o  that in c r e a s e d  c o s t s  w o u ld  
r e s u l t ,  and fu r th e r  o b s e r v e d  that th e  
p a r t i e s  m a k in g  th e  c o n t e n t io n  d is ­
c l a i m e d  any c o n c e r n  w ith  p a s t  a d v e r ­
t i s in g  an d p r o m o t i o n ,  s e e k i n g  o n l y  to 
p r e c l u d e  fu r th e r  s u c h  e x p e n s e .  P o in t ­
i n g  o u t  that th e  m e r c h a n d is e  an d 
p r o m o t i o n a l  a d v e r t i s in g  a g g r e g a t e d  a 
c o m p a r a t i v e l y  in s ig n if ica n t  f ig u r e ,  th e  
c o u r t  n e v e r t h e le s s  h e ld  that u n d e r  
p r e s e n t  c o n d i t io n s ,  p r o m o t i o n a l  a d ­
v e r t i s i n g  m ig h t  w e l l  b e  d is a l lo w e d ,  
a n d  d is t in g u is h e d  th e  h o l d i n g  o f  P u b ­

lic S e r v i c e  C o .  v S t a t e  ( 1 9 5 9 )  1 0 2  N H  
1 5 0 .  1 5 3  A 2 d  8 0 1 , 31 w h ic h ,  the  c o u r t  
e x p la in e d ,  w as  d e c i d e d  u n d e r  c i r c u m ­
s ta n c es  q u ite  d if fe ren t  fr o m  t h o s e  o f  
this c a s e  and c o u ld  not stand in the 
w a y  o f  d i s a l lo w a n c e  o f  p r o p o s e d  e x ­
p e n s e s  w h e r e  a p p r o p r ia t e  u n d er  c u r ­
rent c o n d it io n s .

T h e  c o m m is s io n ’ s d is a l lo w a n c e ,  fo r  
ra te -m a k in g  p u r p o s e s ,  o f  certa in  
c la im e d  a d v e r t is in g  o r  n e w  b u s in e ss  
e x p e n s e s ,  w as  u p h e ld  in S t a t e  v  L o n e  
S ta r  G a s  C o .  ( 1 9 3 5 .  T e x  C i v  A p p ) 8G 
S W 2 d  4 8 4 ,  e r r o r  r e f .  r e v d  on o t h e r  
g r o u n d s  3 0 4  U S  2 2 4 ,  8 2  L  E d  1 3 4 ,  
5 8  S  C t  8 8 3 .  reh  d e n  30 4  U S  5 9 0 .  8 2  
L  E d  1 5 4 9 .  5 8  S  C t  1 0 5 1 .  a suit by 
th e  s ta te  to  r es tra in  th e  d e fe n d a n t  gas 
c o m p a n y  fro m  v io la t in g  a ra te  s e t t in g  
o r d e r  o f  th e  c o m m is s io n .  T h e  co u rt  
e x p la in e d  that o n ly  a s m all  a m o u n t  o f  
a d v e r t is in g  was p r o v e d ,  n o th in g  in 
p r o p o r t io n  to  th e  c h a r g e s  m a d e  fo r  it, 
an d  c o n c lu d e d  that th e  h ig h  an n ual 
e x p e n s e  c la im ed  f o r  a d v e r t is in g  was  
n o t  s u p p o r t e d  b y  th e  q u a n tu m  and 
c h a r a c t e r  o f  e v i d e n c e  r e q u ir e d .

31. In the above-cited case, wherein the 
commission’s action in making no reduc­
tion in the questioned accounts was up­
held, the court voiced its unwillingness to 
question the judgm ent of the commission

in its treatment of the amounts claimed bv 
the company for sales and new business, 
of which promotional expenses were a 
part.

Consult P O C K E T  P A R T  in this volum e for later cases
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Competition heats up

Chugach goes after a neighbor’s customers
C hugach Electric Association has 

declared it intends to serve cus­
tomers in a sister utility's service 

territory, firing the opening shot in what 
could become a competitive war for elec­
tric utility customers.

Chugach fired a shot across Anchorage 
Municipal Light & Power’s bow in the 
form o f a Sept. 19 letter saying it intended 
to begin serving one or more of ML&P’s 
custom ers -  beginning with a condo­
minium office complex that houses Ray 
Kreig & Associates, among other firms. 
Kreig is a member o f Chugach’s board of 
directors.

Chugach has also approached several 
other ML&P customers, including the An- 
choiage Daily News and Columbia Alaska 
Regional Hospital, claiming it can provide 
them with electricity at a lower cost than 
ML&P charges.

C ontinued on page 3

H Y D R O  P U R C H A S E  —  A t  t h e  O c t o b e r  s i g n i n g ,  o w n e r s h i p  o f  t h e  E k l u t n a  H y d r o e l e c t r i c  

P l a n t  t r a n s f e r s  f r o m  t h e  f e d e r a l  g o v e r n m e n t  t o  M E A ,  C h u g a c h  E l e c t r i c  A s s o c i a t i o n  

a n d  A n c h o r a g e  M u n i c i p a l  L i g h t  &  P o w e r .  F r o m  le f t  a r e  M E A  G e n e r a l  M a n a g e r  W a y n e  

C a r m o n y ,  C h u g a c h  G e n e r a l  M a n a g e r  G e n e  B j o r n s t a d  a n d  M u n i c i p a l i t y  o f  A n c h o r a g e  

O p e r a t i o n s  M a n a g e r  G e o r g e  V a k a l i s .  M E A  o p e r a t e s  t h e  p l a n t .  ( S e e  J a n u a r y ’  1 9 9 8  

P o u / e n l i \ e s  f o r  a  f e a t u r e  s t o r y . )

I B E W  w a g e s  ' c o r p o r a t e  c a m p a i g n 7  a t  M E A

S urrounded by customer-hungry utili­
ties, MEA management believes the 
co-op needs to become more com­

petitive without sacrificing customer ser­
vice.

“This is a difficult task, even in the best 
o f circumstances," said co-op spokesman 
Bruce D. Scott, "but MEA has been gear­
ing up for competition in the midst o f an 
all-out effort to resist it by higher-ups 
from the International Brotherhood o f 
Electrical Workers.”

MEA and the IBEW, Local 1547, are

presently negotiating separate contracts 
for the Information Services (computer) 
and Ekiutna power plant employees repre­
sented by the union. But even as they sit at 
the bargaining table, the IBEW is waging a 
"corporate campaign” at the co-op, said 
Scott, MEA director of member and pub­
lic relations.

In a corporate campaign, “the union uses 
all the leverage at its disposal to harass the 
company and make fighting the union so 
distracting and so expensive that manage­
ment caves in on its bargaining demands,"

says an article in E l e c t r i c  L i g h t  a n d  P o w e r  

M a g a z i n e .

Author Ronald Meisburg writes that the 
tactics used in a corporate campaign may 
include conducting a public relations cam­
paign against company management and 
obtaining unfavorable coverage in the me­
dia. He says other tactics include “ inun­
dating the company with information re­
quests” and “filing unfair labor practice 
charges” against the company.

W hether or not IBEW leaders read 
Meisburg’s article, Scott said they seem 

Continued on Page 2



IBEW wages 'corporate campaign' at MEA
( 'ontinued from  Page I

to be fo llow ing  the blueprint for a corpo­
rate cam paign, such as by making an at­
tem pt to bury M EA  in inform ation re­
quests, Scott said.

H um an R e s o u r c e s  D ir e c to r  Jam es  
W ooJcock said that this year’s correspon­
dence from the IBEW  requesting informa­
tion from the co -o p 's  m anagem ent fills tw o  
fat binders.

E xam ples in clu d e a request from the 
IBEW for all daily tim e sheets for all line­
men for a period o f  five  years -  literally 
thousands o f  p ieces o f  paper, he said. In a 
separate request, a u n ion  representative 
asked for a list o f  all jo b s  performed by 
engineering supervisors from Aug. I, 1996 
to date, "along w ith all docum ents related 
to the jobs."  T he dem and gave MEA less 
than 10 days to com e up w ith the informa­
tion.

W hile inform ation  requests are tim e- 
consum ing and costly , Scott said, “two o f  
the biggest w eapons in the IBEW ’s arse­
nal are the grievance and the unfair labor 
practice com plain ts.”

Betw een Jan. 1. 1996 and Oct. 20, the 
IBEW  filed 84 grievan ces with the co-op  
and a dozen  unfair labor practice co m ­
plaints w ith the N ational Labor Relations 
Board (N L R B ) against M EA. Scon said 40  
o f  those grievances were filed through Oct. 
20  o f  this year.

“The grievances cost the co-op  thou­
sands o f  dollars in attorneys’ fees, in ad­
dition to consum ing a great deal o f  staff 
tim e and associated  in-house expenses."  
he said. "If the corporate campaign con ­
tinues through the end o f  the year, M EA's 
legal expenses for labor relations are on a 
pace to average $ 2 4 0 ,0 0 0  per year since  
1995," he said.

“ But m uch m ore is at stake than attor­
ney fees," he said. "Let's take one example, 
a d isagreem en t that crop s up with the 
IBEW on a regular basis -  whether to en ­
roll em p loyees in the IB E W ’s $1 billion 
pension fund or the national plan MEA par­
ticipates in."

"The national plan m ost o f  M EA ’s em ­
p loyees are enrolled in has performed so  
w ell that M EA has frequently enjoyed a 
moratorium on investin g  in the fund, sav­
ing the co -op  about $2 m illion  since 1994 
and $5.5  m illion in the past decade." he

said. "During this 10-year period, our m em ­
bers w ould have had to pay out m illions o f  
additional dollars i f  the u n ion’s pension  
plan had been in place."

Scott said that in the normal course o f  
events, grievances are filed with the com ­
pany and, i f  m anagem ent and the union are 
unable to resolve them, the IBEW  has the 
op tion  to send  them to arbitration (see  
box).

“Lately, how ever, the union, in its enthu­
siasm  for the corporate cam paign, has sent 
grievances straight to arbitration, before  
M EA m anagem ent has even  seen them,"  
he said.

“ The IBEW  has even filed a com plaint 
over our bylaw s with the N LR B," he said. 
The union contends that a bylaw  am end­
ment proposed and approved by M E A 's  
m em bers last year is unlaw ful because it 
e ffective ly  excludes IBEW  m em bers and 
interdependent relatives from serving on 
the co -o p 's  Board o f  Directors.

S u b co n tra c tin g  a con cern
M any o f  the grievances filed this year 

stem from an amendm ent to M E A ’s bylaws 
approved by the co -o p ’s m em bers in 1994, 
Scott said. The amendm ent requires the co ­
op to engage in “ free, open and com peti-

n short, the grievance process works 
like this: A grievance is filed by the 
union and subm itted to the company. 

The com pany and the union discuss the 
issue to see  i f  the tw o parties can resolve 
it. I f  it is not reso lv ed  to  the u n io n ’s 
satisfaction , the IBEW  can ask that the 
grievance proceed to arbitration.

A rbitration is a process w hereby the 
parties se lec t an individual to act as an 
arbitrator. T he arbitrator listens to the 
argum ents on each side and then issues a 
d ecision . T he arbitrator has the authority 
to determ ine w hether the grievance has 
m erit and w hether or not the com pany  
should be ordered to take steps to remedy 
the com plaint. The arbitrator also has the 
authority to  deny the u n ion’s grievance.

live bidding" and says M EA cannot require 
contractors to sign labor agreem ents with 
the IBEW  or any other union. C hugach  
Electric A ssociation  has a sim ilar bylaw .

“T his bylaw  has the e ffect o f  p lacing  
IBEW  m em bers in com petition  w ith non­
union  w orkers, as w e ll as m em b ers o f  
other unions,” Scott said.

M EA awarded several m ajor construc­
tion contracts this year to a nonunion firm 
-  a firm that w on the bids in free, open and 
com petitive bidding, he said. “S in ce  then, 
the IBEW  has stepped  up its corporate  
cam paign, turning in stacks o f  grievances 
and unfa ir  labor p ra c tice  c o m p la in ts ,  
som etim es on a daily  basis, even  though  
our labor agreem ents a llow  M EA  to sub­
contract work."

W oodcock said that about a tiiird o f  the 
com plaints filed  in 1997 appear to be tied  
to M E A ’s award o f  contracts to  the n on ­
union firm, Irby C onstruction, on e o f  sev ­
eral co n tra cto rs p e r fo r m in g  w ork  for  
MEA this year.

‘ P r e p a r a t io n ’ ex p en se
In 1996, the IBEW  filed 40  grievances  

and four unfair labor practice (U L P ) co m ­
plaints. Later, it w ithdrew  14 o f  the gr iev ­
ances and three o f  the U LPs (the N L R B  

C ontinued on Page J

In two o f  M E A ’s three bargaining union  
agreements -  the E ngineering, O perations 
and A ccounting unit and the Inform ation  
Services unit, respectively , the em p loyee  
is su p p o se d  to  d is c u s s  th e  is s u e  o f  
concern with h is or her supervisor and the 
next level o f  supervision  prior to filin g  a 
grievance.

U n d er the th ird  a g r e e m e n t , w h ic h  
covers the “ Outside" unit w hich  includes  
l in e m e n , m e te r  r e a d e r s  an d  o th e r  
e m p lo y e e s , th e  p r o c e s s  starts w ith  a 
g r ie v a n c e . M E A  is  n e g o t ia t in g  an  
agreem ent co ver in g  a fourth w ork unit 
consisting o f  em p lo y ees  at the Eklutna  
Hydroelectric Plant.

A p p ro x im a te ly  o n e -h a l f  o f  M E A ’s 
workforce is nonunion.

H o w  t h e  g r i e v a n c e  p r o c e s s  w o r k s



Competition heats up in the Anchorage Bowl
C ontinued fro m  Page I

hugach u n ila tera lly  declared  it 
would pay M L & P  a rental fee -  
called a "w h ee l in g "  charge -  for 

using M L & P 's  lines to serve customers 
that presently "b e lo n g "  to the municipal 
utility. M E A  analysts said the rate chosen 
by Chugach "has no demonstrated basis in 
fact." It would take a fairly extensive study, 
and l ikely hearings before the Alaska Pub­
lic Utilities Comm ission (APU C), to de­
termine what the wheeling charge should 
be, and whether Chugach should even be 
allowed to pay one, the analysts said.

M L & P  responded toChugach's  letter by 
filing acom plaint with the APU C . Its com ­
plaint says M L & P  is certified by the co m ­
mission to provide serv ice  in an exclusive 
territory; Chugach, therefore, lacks the au­
thority to provide serv ice  to customers 
within M L & P 's  territory.

Both utilities provide electrical service  
in Anchorage. M L & P  serves an area sweep­
ing north o f  Tudor Road, west o f  Boniface 
Parkw ay and east o f  Arctic Boulevard.  
Chugach serves most o f  the remaining A n ­
chorage area. M E A  provides serv ice  to 
Eagle  R iver  and Chugiak in the northern 
part o f  the Municipality o f  Anchorage.

Chugach representatives have stated that 
the A P U C  has the authority to determine 
when and w here utilities can compete. But 
just in case that argument fails, Chugach 
is supporting a bill in the state legislature 
that would expressly g ive  the A PU C  au­
thority to regulate competition.

_ i .  Jft-tnc Association, serves 
a p p r o x im a te ly  6 6 ,6 0 0  reta il  
cu s to m ers  in A n ch o ra g e  and 
provides w holesale  electricity to 
M E A ,  Homer Electric A ssocia­
tion, the c ity  o f  Seward, Golden 
V a l l e y  E l e c t r i c  A s s o c ia t io n  
( G V E A )  in F a irb a n k s  and 
Chugach itself.

O w n ed by  the Municipality o f  
Anchorage, Anchorage Munici-

e*

n the waning hours o f  the last legisla­
tive session. Chugach lobbyists intro­
duced a different bill that would allow 

Chugach to compete with M L & P . The bill 
is now in the House o f  Representatives’ 
Labor and Commerce Committee.

" M E A  is opposing the bill because it 
would allow Chugach to set the rules for 
competition statewide, without grass roots 
involvement from the state’ s other utili­
ties,”  said M EA  General Manager Wayne
D. Carmony. “ There is a chance that the 
state could rush into defining how compe­
tition will be practiced before w e  assess 
the impact on ratepayers.”

“ There is a possibility, for example, that 
power providers would sell electricity at a 
discount to large commercial users. But 
because the fixed costs o f  a utility’ s in­
vestment do not go away, this could result 
in increased costs to residential custom­
ers," he said.

Carmony said that a competitive battle 
is also being waged by private energy firms 
trying to do just that -  pick up the largest

customers at a discount.
An Anchorage-based firm called Alaska 

Power Systems is marketing on-site die­
sel generators to Copper Valley  Electric 
Association customers in Glennallen and 
V a ld ez .  Another private firm, Aurora 
P ow er  Resources (A PR ),  is pooling its 
large commercial natural gas customers 
into one group “ and going to all the power 
generators in the Railbelt and asking them 
to bid for the group,"according to an APR 
spokeswoman.

In Fairbanks, Golden V a l ley  Electric  
A ssociation  ( G V E A )  recently signed a 
power supply contract with M L & P . G V E A  
previously had purchased as much as 300 
m ill ion  k i low att-h ou rs  per y e a r  from 
Chugach, at less than half o f  what Chugach 
charges M E A . Chugach responded by su­
ing G V E A  for breach o f  contract.

M EA spokesman Bruce D. Scott said that 
increased competition has not been with­
out its costs, particularly in the arena o f  
legal expenses. M E A  invested a consider­
able sum to fight o f f  hostile takeover at- 

Continued on Page ■>

MEA’s next Board of 
Directors meetings:

Monday, November 10-7 p.m. 
Monday, December 8 - 7 p.m.

at MEA's main office In Palmer.
Call 74 5 -3231  foe directions.

Web site: www.Matanuska.com
W h o ’ s  w h o  a m o n g  R a i l b e l t  u t i l i t i e s

A. mem ber-owned coop­
erative, Chugach Elec-

pal L ight &  P o w e r  ( M L & P )  
serves some 46,000 customers 
in A n c h o r a g e  and r e c e n t ly  
signed a f ive-year  contract to 
su p p ly  w h o l e s a l e  p o w e r  to 
G V E A ,  in co m p et it io n  with 
Chugach.

Incorporated in 1 94! as a 
m em b er-o w n ed  co o p e ra t iv e ,  
M E A  serves 34,000 customers 
in the Chugiak-Eagle River area 
and throughout the Mat-Su V al­
ley.

Board o f  Directors:

Barbara]. “Tamie" Miller 376-5636

Acting President
I William A. “Bill" Folsom 745-4339

Secretary- Treasurer
Rodney R. Cottle 376-5711

j James S. Hermon 745-3558

Frank G, Mielke 688-9754

1 Douglas R. Mills 745-3867

• Wayne D. Carmony 745-9211

General M anager
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http://www.Matanuska.com


What’s at stake for the IBEW
T b

1  E

he International 
B ro th erh o o d  o f  
Electrical Work-i ,i ers corporate campaign 

at M E A  is one o f  the 
ways the union is work- 

' ing to resist competition,
| said B r u c e  D. S c o t t .

M E A  director o f  co-op 
member and public rela- 

i tions.
“ The IB E W  is fighting to negotiate ex- 

i elusive labor agreements and maintain the 
; ones it has,”  Scott said. “ The 5,000 or so 
| IB E W  members have had a fairly captive 

labor market in Alaska for decades. N ow  
they ’ re facing increased competition from 

j nonunion workers, w ho  make up the major­
ity o f  Alaskans, as w e ll  as from workers in 
other unions.”

i Scott noted that the members o f  both 
j M E A  and Chugach Electric Association 
• have changed their respective bylaws dur- 
| ing the past few years to demand the utiii- 
' ties engage in “ free, open z j \d competitive 
bidding.” Both sets o f  bylaws say that bid­
ders may not be required to sign labor 
agreements with the IB E W  or any other 
union.

“ This throws open the doors to competi­
tion,”  he said, adding that the availability o f  
such “ open bid" work could even attract 
more skilled workers to Alaska.

General Manager Wayne D. Carmony 
said the electric industry as a whole is be-

co m in g  much more 
competitive.

“ This is forcing 
employers to operatef 
more e f f i c i e n t ly ,  to J 
change the way we do i 
b u s in ess ."  he said, j 
“ W e 'v e  always beenj 
ex trem ely  co s t-con -1  
sc ious  at M E A .  but 

w e ’ re under pressure to become even more 
cost-efficient and concerned about the costs 
w e  pass on to our members than w e  have [ 
been in the past.”

He noted that M EA has instituted three 
rate reductions -  and no rate increases -  I 
during the past 18 months.

Scott said that IBEW. Local 1547, appears 
to be in a financially healthy position to I 
wage its corporate campaign at M EA  (See I 
Page I) and tackle competition in its labor j 
market. i

According to a federal report the IBEW  
filed, the local had revenues o f  more than 
$6.5 million in 1996 and assets with a fair 
market value o f  nearly S I . 7 million. All but 
$200,000 o f  its revenues came from its 
dues-paying members. Scott said the dues 
represent only a fraction o f  the value o f  the 
contracts it negotiates for its members. The 
union paid out some $2.1  million in gross 
salaries to its union hall employees in 1996, 
as well as $ 122 ,000 in allowances and dis­
bursements, says the report filed with the 
U.S. Department o f  Labor.

I B E W ' s  ' c o r p o r a t e  c a m p a i g n '
C ontinued fro m  Page 2 
dismissed the fourth) -  a third o f  the 44 
complaints it filed. Scott said there is a pos­
sibility the union m ay  drop some o f  the 
dozens o f  grievances it has filed in 1997. 
But even i f  the union eventually drops some 
o f  its complaints, they are extremely costly 
to M E A  and its members, he said.

“ The union may know in advance that it 
intends to drop a grievance at some point in 
the future. But the co-op has to treat every 
complaint as i f  the IB E W  planned to take 
the issue to arbitration or file a complaint 
with the N L R B ,”  he said.

“ Filing grievan ces  is one w a y  for the 
IB EW  to put pressure on M E A  management 
to comply with the union’s demands,”  he 
said. “ Filing grievances and unfair labor
Paqe 4 ________________________

practice complaints forces the co-op to hire 
attorneys to defend its members’ interests. 
The IB EW ’s representatives then turn around 
and accuse management o f  having bad labor 
relations and ‘wasting’ funds on attorneys.”

Since the IB EW  began the corporate cam­
paign, the charges against management have 
become part o f  the campaign rhetoric dur­
ing the annual election for M E A  directors, 
he said.

“ Regardless o f  what happens Outside," 
Scott said, “ M E A  will do its best to repre­
sent the interests o f  our members, while  
preparing for the larger competitive battle 
with other electric utilities and private power 
providers.”

Competition heats up
C o n t i n u e d  f r o m  P a g e  J

tempts by Chugach in 1994 and 1995, as 
well  as tens o f  thousands o f  dollars for 
A PU C  proceedings, he said.

He said the co-op also spent $179,000 
in a successful effort to defeat a $5 nrl- 
lion lawsuit filed by G V E A .  The Fairbanks 
utilitv attempted to force M EA  to upgrade 
some o f  its lines to allow other utilities to 
ship more cheap power to G V E A  without 
providing sufficient compensation to MEA 
or giving adequate consideration o f  safety 
and related issues, he said.

"It  is too soon to predict the shape o f  
competition, or even i f  we will truly have 
it here in Alaska,"  he said. “ In the Lower 
48. there is more impetus for competition 
because  m ajor  transmission lines flow  
from one state to another, enabling an e lec­
tric utility in Georgia, for example, to pur­
chase wholesale  power from a power gen­
eration company in Florida. Alaska’ s power 
lines are all in-state.”

Scott said a recent Federal Energy Regu­
latory Commission order directed electric 
utilities under its jurisdiction to allow oth­
ers to use their transmission lines to pro­
vide electricity, charging them the same 
rates the utilities would charge themselves 
to provide power.

F ER C  also directed those utilities to “ un­
bundle" services  they provide to encour­
age competition, a process that ultimately 
could require a utility such as Chugach to 
break its generation, transmission, and dis­
tribution components into separate com ­
ponents or companies.

“ Unbundling is a prerequisite i f  yo u ’ re 
going to identify the costs o f  using a trans- 
m iss ion  or d istr ibution  l in e ,  such as 
Chugach is proposing to do with M L & P ’s 
lines," Scott said.

Carmony said that in its proposed 1998 
budget, M EA  is dividing itself on paper into 
a “ wire company”  and “ service company" 
to better identify and control costs.

Po\i/EftUn£S is published monthly by 
Matanuska Electric Association Inc., a non­
profit electric cooperative owned and operated 
by the people it serves.
MEA’s goal is to provide reliable power at the 
lowest possible cost.
Questions and suggestions regarding this pub­
lication should be addressed to Bruce D. Scott, 
CREC or Pamela Sadloske in Member and Pub­
lic Relations, 745-3231.
To report a power outage, call 745-3231 or 
MEA's toll-fiee number, 800-478-5150.

Power Li nes
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CONSUMER CHOICE PHONE INFORMATION
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Have you heard that you may soon be able to choose your electric company? Consumer choice of 
electric providers is happening nationwide. What that means is the electric industry is becoming 
deregulated, similar to telephone and the airlines.

Why Choice?
We think choice is good for consumers and many of our customers think so, too. In feet in a recent 
survey in Anchorage, 92% of those surveyed said they were in favor of choosing their energy provider. 
Given a choice, we know many people will decide to stay where they are. Some will decide to switch. Of 
course, we hope you'll stay with us here at Chugach, but we do think you deserve ;o make that choice for 
yourself -  rather than having the electric company or the government require you to have service from a 
provider based on where you live. We think choice is good for Alaskans. Just like in other industries, 
competition should bring new services and make the industry more cost effective. These efficiencies will 
let families spend money currently used on electric service on other things. Also, it will allow Alaska 
providers to compete with Lower 48 electric companies. Otherwise, there could be a company from 
another state providing electricity to Alaskans.

Other States
California just gave consumers a choice starting April 1 and New York is close behind.

In Alaska
In Alaska, the Public Utilities Commission is currently considering the issue and there is a bill in the 
legislature.

DO YOU THINK CONSUMERS SHOULD HAVE A CHOICE?
If yes:
List
• We'd appreciate if we could add you to the list of consumers who do support choice. We already 

have a lot of other Alaskans on the list.
Bylaws
(Up until April 30)
• Also, please vote yes on the bylaws revisions on the ballot which you just received. It will give 

Chugach the flexibility to offer competitive energy services for you in the future.
Legislators
• Finally, we also encourage you to contact your state representatives and let them know you want 

choice. Most of the legislators in Juneau we have talked to support choice, but they have many 
important issues on the agenda a to consider. So we're asking those who want choice to please let 
their elected representatives know as soon as possible so the Legislature can consider the issue 
before they conclude in May. Since time is running short, ifs important to tell them now. There's a 
very easy and quick way to send a message. Just call the Legislative Information Office at 258-8111 
and ask to leave a Public Opinion Message that you're in favor of consumer choice for electric 
providers. Or you can also write or send an e-mail,

Consumer Choice Phone Information I



Need More information?
D o you h a ve  a cce ss  to In te rne t?  If so, c lick on the  C h u g a ch  s ite  a t www .chugache lectnc. com  and  you 
can  ge t m o re  in fo rm a tion , p lus a form  to let us kn o w  yo u  s u p p o rt cho ice  as w e ll as the  in fo rm a tion  on how  
to co n ta c t y o u r leg is la to r. Or, w e  cam  a lso  fax o r  e -m a il o ne  to  you.

Wrap Up/Information Collection
Let m e g e t y o u r nam e and  address fo r the  list o f  co n su m e rs  w h o  suppo rt choice.

N am e
A d d re ss  (inc lud ing  Z IP )
A re  Y ou  a C hugach  m em ber?  Yes No
M ay w e  use  yo u r nam e  as a supporte r o f c o n s u m e r c h o ic e ? Y e s  No
(W e w ill u se  n am es with perm ission for a lis t  o f th o se  who support choice in A laska .)

In te rna l In fo rm a tio n  fo r L is t
P le a se  in c lu de  with each  entry on the list:

D ate /T im e  o f C a ll T aken  By

Thank y o u  v e ry  m u ch  fo r  y o u r  in te re s t in  c o n s u m e r  c h o ic e .

Additional Resources
W ebpage
w w w .ch u g a ch e le c tric .co m

Brochure
To send, fax  o r  e  m a il (on I drive)

E-Mail A d d re s s  a t Chugach for Choice Comments 
cho ice@ chugach e le c tr ic . com

E  M ail A d d re s se s  fo r Leg isla to rs 
S ena to rs
S e n a to r_ F irs t N a m e _ L a s t nam e@ leg is .s ta te .ak.us 
(_  =  u nd e rsco re )

E xam ple : S en a to r_ Jo hn _S m ith@ le g is .s ta te .ak .u s  

R e p re se n ta tive s
R e p re se n ta tive _ F irs t N am e_Last N am e@ !eg is .s ta te .ak.us 

Other Resources for Consumer Service Reps or Consumers
(If tran s fe rring  a cu s to m e r ca ll, p lease ensure  som eone  is th e re  to  a n s w e r the  p hone  be fo re  transfe rring  
and a nn o un ce  it is a  Choice  ca ll. Thanks.)

Phil S te ye r 4766
Patti B ogan 4736
D ianne  H ille m e ye r 4709
G ayle  K n e p p e r 4814
D ebb ie  D e b n a m  4554
P risc illa  E rickso n  4505
V iv ian  H a m ilton  * 4344
V iv ian  K in n a ird  *  4512
* o u t o f  the  o ffic e  frequen tly
Consumer Choice Phone Informuion 4/3/98 Draft 2

http://www.chugachelectnc
http://www.chugachelectric.com
mailto:name@legis.state.ak.us
mailto:Senator_John_Smith@legis.state.ak.us


• Your bank
• Your doctor
• Your phone company
• What about your 

e le c tr ic  c o m m a y P

Shouldn’t that he 
your choice tooP
At Chugach... we think so.

Choose (Jour Electric Company?
W e  b e lie v e  y o u  h a v e  a  r ig h t to  c h o o s e , a n d  m o s t c o n s u m e rs  fe e l th e  s a m e . T h a t 's  
w h y  w e 're  ta lk in g  a b o u t c h o ic e . A n d  it's  th e  re a s o n  y o u  n e e d  to  k n o w  m o re .

T h e re 's  a lo t o f  c o n fu s io n  a b o u t d e re g u la t io n  a n d  c o m p e t it io n . B u t d e re g u la t io n  is  
re a lly  th e  f re e d o m  to  c h o o s e  —  fo r  yo u  a n d  y o u r  fa m ily . D id  y o u  k n o w  th a t 
A m e r ic a n s  fro m  C a lifo rn ia  to  M a in e  a lre a d y  h a v e  th e  r ig h t  to  c h o o s e  th e ir  e le c tr ic  
p ro v id e r?  D o n 't  y o u  th in k  A la s k a n s  s h o u ld  h a v e  th a t r ig h t,  to o ?

A t  C h u g a c h , w e  th in k  th e  c h o ic e  s h o u ld  b e  y o u rs  a nd  w e 're  w o rk in g  h a rd  to  m a k e  
th a t  h a p p e n . Y o u  c a n  h e lp  u s  b y  le tt in g  y o u r  e le c te d  re p re s e n ta t iv e s  in  J u n e a u  k n o w  
y o u  w a n t  a c h o ic e . A re  y o u  a  C h u g a c h  m e m b e r?  T h e n  y o u  c a n  a ls o  v o te  "y e s "  o n  
th e  u p c o m in g  b y la w s  re v is io n s . W e 'v e  in c lu d e d  m o re  d e ta ils  o n  th e  la s t p a g e .



W h y  C h p p s e  / l i t  E l e c t r i c  C o m p a n y ? ]

T h e re  a re  m a n y  b e n e fits  o f  c h o o s in g  y o u r  e le c tr ic  c o m p a n y . T h in k  a b o u t th e  b e n e fits  o f 
d e re g u la t io n  in  o th e r  in d u s tr ie s : te le c o m m u n ic a t io n s  a n d  a ir lin e s , fo r  e x a m p le . L e ttin g  y o u  
m a k e  th e  c h o ic e  h a s  lo w e re d  p r ic e s  a n d  p ro v id e d  b e tte r ,  m o re  c o m p e t it iv e  s e rv ic e s . A la s k a n s  
a l r e a d y  k n o w  th e y  w a n t a  c h o ic e : 9 2 %  o f  A n c h o ra g e  re s id e n ts  s u rv e y e d  in a  re c e n t s tu d y  
s a id  th e y  w e re  in  fa v o r  o f  c h o o s in g  th e ir  e le c tr ic  c o m p a n y .

tyhat About Other Electric flrdyiders? What Do t̂hey ethink?

In  o u r  o p in io n , m o s t o th e r  e le c tr ic  c o m p a n ie s  in  A la s k a  a re  ta k in g  a n  a p p ro a c h  to  p ro te c t 
th e m s e lv e s .  T h e y  a re  try in g  to  s to p  c o n s u m e r  c h o ic e  b y  s u g g e s t in g  'le t 's  s lo w  d o w n  a n d  s tu d y  
it' o r  b y  ta lk in g  a b o u t h o w  c h o ic e  c o u ld  h u rt A la s k a n s . B u t  th is  ju s t  s ta n d s  in th e  w a y  o f 
p ro g re s s . E v e n  if  yo u  lik e  h o w  th e  c u rre n t s y s te m  w o rk s  n o w , w e  th in k  it ca n  be e v e n  b e tte r.

G iv e n  a  c h o ic e , w e  k n o w  th a t m a n y  c o n s u m e rs  w ill d e c id e  to  s ta y  w ith  th e ir  c u rre n t p ro v id e r . 
S o m e  w ill d e c id e  to  s w itch . W e  b e lie v e  th a t s h o u ld  b e  y o u r  o p t io n  —  n o t th e  e le c tr ic  c o m p a n y ’s 
n o r  th e  g o v e rn m e n t 's .

S o o n e r  is  b e t te r  th a n  la te r. H e re  a re  f iv e  re a s o n s  w h y :

1. T h e re  a re  m a n y  b e n e fits  th a t  c o m p e tit io n  b r in g s  to  c o n s u m e rs  a n d  b u s in e s s e s . A v o id in g  a 
d e c is io n  o r  p u ttin g  it o f f  w ill o n ly  d e la y  th e  t im e  w h e n  y o u  ca n  ta k e  a d v a n ta g e  o f  th e s e  
b e n e fits .

2. M a n y  e le c tr ic  u tilit ie s  in  th e  L o w e r  4 8  a re  a lre a d y  o ffe r in g  c h o ic e  to  th e ir  c o n s u m e rs . T h a t 
m e a n s  th a t  th o s e  u tility  c o m p a n ie s  h a v e  le a rn e d  h o w  to  o p e ra te  e ffe c t iv e ly  in  a  c o m p e tit iv e  
m a rk e t  —  p ro v id in g  th e  s e rv ic e s  th e ir  c o n s u m e rs  w a n t.  T h o s e  c o m p a n ie s  th a t e x c e l a t 
c o m p e t it io n  a re  n o w  m o v in g  in to  o th e r  s ta te s  to  o f fe r  c h o ic e  to  th e  re s id e n ts  in  th o s e  a re a s .

A la s k a n  e le c tr ic  p ro v id e rs  w ill a ls o  b e c o m e  m o re  e ff ic ie n t  a s  a  re s u lt  o f  c o m p e tit io n . W e  
th in k  A la s k a 's  u tilit ie s  s h o u ld  le a m  h o w  to  c o m p e te  w ith  L o w e r  4 8  c o m p a n ie s  now . 
O th e rw is e , th e re  m a y  b e  a  c o m p a n y  fro m  a n o th e r  s ta te  p ro v id in g  e n e rg y  to  A la s k a n s .

3. B y  o ffe r in g  c h o ic e  a n d  le a rn in g  to  c o m p e te , A la s k a 's  u tilit ie s  c a n  c o n tin u e  to  p ro v id e  e le c tr ic  
s e rv ic e s . I f  th e  s ta te 's  u til it ie s  a re  n o t c o m p e tit iv e , th e s e  s e rv ic e s  w ill be  p ro v id e d  b y  n o n -  
A la s k a n  c o m p a n ie s  th a t  w ill m o v e  jo b s  o u ts id e .

4. C h o ic e  m a k e s  th e  e n tire  in d u s try  m o re  e ffe c t iv e  a n d  a b le  to  o f fe r  m o re  b e n e fits  to  
c o n s u m e rs .  T h e  e ff ic ie n c ie s  th a t  re s u lt f ro m  c o m p e tit io n  w ill a llo w  A la s k a n  b u s in e s s e s  a n d  
fa m il ie s  to  s p e n d  m o n e y  c u r re n t ly  u se d  fo r  e le c tr ic  s e rv ic e  o n  o th e r  th in g s  —  s u p p o r tin g  th e  
lo c a l e c o n o m y  a n d  in c re a s in g  th e  s ta n d a rd  o f  l iv in g .

5. F in a lly , a s  9 2 %  o f  c o n s u m e rs  a lre a d y  k n o w , t im e  a n d  m o n e y  is  b e in g  w a s te d  on  d e b a t in g  
a b o u t w h e th e r  c h o ic e  is g o o d . D o n 't  yo u  a g re e  th a t  it 's  b e tte r  ju s t  to  g e t o n  w ith  it —  lik e  
o th e r  s ta te s  —  a n d  fo c u s  o n  h o w  to  m a k e  c h o ic e  w o rk  b e s t fo r  A la s k a n s ?



What h toeing Done So 9 Can Choose.?

A t C h u g a c h , w e 'v e  b e e n  w o rk in g  fo r  o v e r  a  y e a r  to  m a k e  it p o s s ib le  fo r  y o u  to  c h o o s e  y o u r  
e le c tr ic  c o m p a n y .  H e re  a re  s o m e  o f  th e  th in g s  w e 'v e  d o n e .

A la s k a  P u b l i c  U t i l i t ie s  C o m m is s io n
A la s k a  s ta tu te s  do no t p ro h ib it com pe tit io n  a n d  c h o ic e  in the e le c t r ic  in d u s try ,  a  fa c t  
m a n y  A la s k a n s  d o n 't k n o w . T h a t  m e a n s  yo u  a lre a d y  h a v e  th e  r ig h t to  c h o o s e . B e fo re  
c h o ic e  b e c o m e s  a re a lity , h o w e v e r ,  th e  C o m m is s io n  m u s t d e te rm in e  a c c e s s  c h a rg e s  s o  
th a t  e le c tr ic ity  can  be  m o v e d  b y  o n e  e le c tr ic  c o m p a n y  a c ro s s  th e  l in e s  o w n e d  b y  a n o th e r  
c o m p a n y .  C h u g a c h  h a s  a s k e d  fo r  th is  a c c e s s  a n d  th e  C o m m is s io n  is  c o n s id e r in g  th e  
re q u e s t.

L e g i s la t i v e  A c t io n
M a n y  m e e t in g s  w ith  s ta te  le g is la to rs  h a v e  b e e n  h e ld  to  a d v o c a te  c o n s u m e r  c h o ic e .
M o s t  la w m a k e rs  h a ve  e x p re s s e d  s u p p o r t.  B u t th e y  a ls o  h a ve  m a n y  o th e r  im p o r ta n t  
is s u e s  to  be  d is c u s s e d  th is  y e a r  w h ic h  c o u ld  d e la y  c o n s id e ra t io n  o f  e le c tr ic  c h o ic e  
u n le s s  th e y  k n o w  th a t th e ir  c o n s t itu e n ts  w a n t a c t io n  b e fo re  th e  s e s s io n  is  o v e r  in  M a y .

B y la w s  R e v is io n s
A t  C h u g a c h , w e  k n o w  y o u  w ill e x p e c t  us  to  p ro v id e  th e  bes t, m o s t c o m p e t it iv e  e n e rg y  
s e rv ic e s  fo r  yo u  in th e  fu tu re . T h e  b y la w s  a m e n d m e n ts  a nd  c o r re s p o n d in g  re v is io n s  to  
th e  a r t ic le s  o f in c o rp o ra tio n  in  y o u r  u p c o m in g  b a llo t  w ill  g ive  C h u g a c h  th e  f le x ib il i ty  to  
o f fe r  th e s e  s e n /ic e s  to  m e e t y o u r  n e e d s . T h e  B o a rd  o f  D ire c to rs  a n d  th e  B y la w s  
C o m m it te e ,  b o th  c o m p o s e d  o f  C h u g a c h  m e m b e rs , s tro n g ly  s u p p o r t th e s e  c h a n g e s .

What Pan 9 Do *16 Help
T h e re  a re  s e v e ra l im p o rta n t s te p s  y o u  c a n  ta k e  to  h e lp  s u p p o r t  c o n s u m e r  c h o ic e .

1. I f  y o u  a r e  a  C h u g a c h  m e m b e r , v o t e  " y e s "  o n  th e  b y la w s  c h a n g e s  o n  th e  b a llo t,  w h ic h  
yo u  w il l  re c e iv e  s o o n  by m a il.

2. F o r  a ll c o n s u m e rs : L e t y o u r  e le c t e d  r e p r e s e n t a t iv e s  in  J u n e a u  k n o w  y o u  w a n t  to  
c h o o s e  y o u r  e le c t r ic  c o m p a n y .  B e c a u s e  t im e  is ru n n in g  s h o rt in th is  y e a r 's  le g is la t iv e  
s e s s io n , it  is  im p o r ta n t to  te ll th e m  N O W .

Y o u  c a n  c o n ta c t  y o u r  le g is la to r  in  s e v e ra l d if fe re n t w a y s :

B v  phone  o r  m a il
C a ll th e  le g is la t iv e  in fo rm a tio n  o ff ic e  in  A n c h o ra g e  a t (9 0 7 )  2 5 8 -8 1 1 1  o r  th e  o ff ic e  in  y o u r  
c o m m u n ity  a n d  a s k  to  lea ve  a p u b lic  o p in io n  m e s s a g e . Y o u  c a n  a lso  c a ll o r  w r ite  to  th e  s e n a to r  
a n d  re p re s e n ta t iv e s  fro m  y o u r a re a . T h e ir  n u m b e rs  a re  in  th e  b lu e  p a g e s  in  th e  te le p h o n e  
d ire c to ry  o r  a v a ila b le  a t th e  le g is la t iv e  in fo rm a tio n  o ff ic e . B e  s u re  to  te ll y o u r  le g is la to rs  yo u  
w a n t c h o ic e  a n d  y o u  w a n t th e m  to  c o n s id e r  it d u r in g  th is  le g is la t iv e  s e s s io n .

B y  e-mail
Y o u  ca n  a ls o  e -m a il y o u r re p re s e n ta t iv e s .

S e n a to rs

S e n a to r_ f ir s t  r ia m e ja s tn a m e @ le g ''s .s ta te .a k .u s  

E x am p le :  S e n a to r_ J o h n _ S m ith @ le g is .s ta te .a k .u s

mailto:Senator_John_Smith@legis.state.ak.us


R e p re s e n ta t iv e s

R e p re s e n ta t iv e _ f irs t  n a m e ja s tn a m e @ le g is .s ta te .a k .u s  

E x am p le :  R e p re s e n ta t iv e _ M a ry _ S m ith @ le g is .s ta te .a k .us

W e 'd  a ls o  lik e  to  k n o w  w h a t y o u  th in k  a b o u t c h o ic e . Y o u  ca n  s e n d  u s  a c o p y  o f  y o u r  le g is la tiv e  
c o r re s p o n d e n c e  o r  o th e r  c o m m e n ts  to

C h u g a c h  E le c tr ic  
5 601  M in n e s o ta  D r iv e  

A n c h o ra g e , A K  9 9 5 1 9 -6 4 3 0 0

Y o u  c a n  a ls o  c o m p le te  a n d  re tu rn  th e  s h o rt  fo rm  b e lo w  o r  s e n d  a n  e -m a il to
c h o ic e@ ch u g a c h e le c tr ic . com

ot {Jet a Chugach Mein her?
I f  y o u ’re  n o t  a C h u g a c h  m e m b e r, b u t w o u ld  lik e  to  c h o o s e  y o u r  e le c tr ic  c o m p a n y , yo u  ca n  h e lp  
b y  c o n ta c t in g  y o u r  le g is la to rs  a n d  le t t in g  th e m  k n o w  y o u  s u p p o r t  c h o ic e .

A re  yo u  in te re s te d  in re c e iv in g  e n e rg y  fro m  C h u g a c h  fo r  y o u r  h o m e  o r  b u s in e s s  w h e n  it is 
a v a ila b le ?  C o m p le te  a n d  re tu rn  th e  in fo rm a tio n  b e lo w , o r  yo u  c a n  ca ll o r  s e n d  an  e -m a il.  W e 'll 
k e e p  y o u  u p d a te d  on  p ro g re s s , a n d  le t  yo u  k n o w  w h e n  y o u  ca n  re c e iv e  p o w e r  fro m  C h u g a c h .

T h a n k  y o u  fo r  y o u r  s u p p o r t  o f  th is  im p o r ta n t c h o ic e  fo r  A la s k a n s .

IS's theChugach
difference

I'm Interested in Choice
Y e s . I 'm  in te re s te d  in  re c e iv in g  e n e rg y  fro m  C h u g a c h  w h e n  it is  a v a ila b le . K e e p  m e  u p d a te d  on  p ro g re s s .

I’m  a lre a d y  a  C h u g a c h  m e m b e r. I s u p p o r t  A la s k a n ’s  r ig h t to  c h o o s e  th e ir  e le c tr ic  p ro v id e r.

N a m e

A d d re s s

B u s in e s s  N a m e  ( if  a p p lic a b le )  

C ity  ___________________________ Z ip

T e le p h o n e : D a y

F a x

E v e n in g

E -m a il a d d re s s

* May we use your name as a supporter of consumer choice? Yes No

R e tu rn  to :  C h u g a c h  E le c tr ic , 5 60 1  M in n e s o ta  D riv e , A n c h o ra g e , A K  9 9 5 1 9 -6 4 3 0 0  o r  fa x  to  (9 0 7 ) 5 6 2 -0 0 2 7

chugachm
Y o u r  E n e r g y  C ompany

mailto:namejastname@legis.state.ak.us
mailto:Representative_Mary_Smith@legis.state.ak.us


A T T I T U D E S  T O W A R D S  C O M P E T I T I O N  I N  

T H E  E L E C T R I C  I N D U S T R Y

F e b r u a r y  1 9 9 8

C h u g a c h  E l e c t r i c



A T I 1 T U D L U  T O W A R D S  C O M P E T I T I O N  I N  

T H E  E L E C T R I C  I N D U S T R Y  
I v a n  M o o r e  R e s e a r c h  

T e l :  2 7 8 - 4 6 0 0

H e l l o ,  m y  n a m e  is ______________  a n d  I ' m  c a l l i n g  f o r  I v a n  M o o r e  R e s e a r c h ,  an

A n c h o r a g e  m a r k e t i n g  r e s e a r c h  firm. W e  a r e  c o n d u c t i n g  a n  A n c h o r a g e  a r e a  

p u b l i c  o p i n i o n  s u r v e y  c o n c e r n i n g  y o u r  h o u s e h o l d ' s  u t i l i t y  s e r v i c e s  t h a t  

s h o u l d  t a k e  n o  m o r e  t h a n  a f e w  m i n u t e s .  Y o u r  o p i n i o n s  a r e  i m p o r t a n t  to us, 
a n d  w e ' d  r e a l l y  a p p r e c i a t e  y o u r  p a r t i c i p a t i o n .  (PAUSE)

5 1 .  Is t h i s  a r e s i d e n t i a l  t e l e p h o n e ?

I F  " Y E S " ,  C O N T I N U E . . .

I F  " N O " ,  T E R M I N A T E . . .

52. I n e e d  t o  s p e a k  w i t h  t h e  p e r s o n  in y o u r  h o u s e h o l d  w h o  p a y s  y o u r  u t i l i t y  
b i l l s ,  o r  w h o  m a k e s  d e c i s i o n s  a b o u t  u t i l i t y  s e r v i c e s .  W o u l d  t h a t  b e  y o u ?

I F  " Y E S " ,  C O N T I N U E . . .
I F  " N O " ,  A S K  F O R  P E R S O N . . .

53. D o  y o u  p a y  y o u r  o w n  e l e c t r i c  b i l l  o r  d o  y o u  h a v e  a l a n d l o r d  t h a t  p a y s  it
f o r  y o u ?

I F  " Y E S " ,  T H E N  P R O C E E D . . .

I F  " D O N ' T  P A Y  E L E C T R I C  R I L L / L A N D L O R D  P A Y S " ,  T H E N  T E R M I N A T E . . .

1. W h i c h  c o m p a n y  p r o v i d e s  y o u r  h o u s e h o l d  w i t h  i t s  e l e c t r i c  s e r v i c e ,  C h u g a c h  
E l e c t r i c  o r  M L + P ?

F R E Q U E N C Y  P E R C E N T

C H U G A C H .............. 1 0 1 6 ................7 2 . 6 %

M L + P .................... 3 8 4 ................2 7 . 4 %

OK, a c r o s s  t h e  c o u n t r y ,  e f f o r t s  a r e  u n d e r w a y  t o  a l l o w  i n d i v i d u a l  c u s t o m e r s  
t o  c h o o s e  t h e i r  e l e c t r i c  p r o v i d e r .  I n  A l a s k a ,  b o t h  t h e  L e g i s l a t u r e  a n d  

P u b l i c  U t i l i t i e s  C o m m i s s i o n  a r e  n o w  r e v i e w i n g  t h i s  i s s u e .  I ' d  l i k e  to a s k  
y o u  a f e w  q u e s t i o n s  to s e e  h o w  y o u  f e e l  a b o u t  t h i s  t o p i c .

2. F i r s t ,  d o  y o u  t h i n k  t h a t  c u s t o m e r s  s h o u l d  h a v e  t h e  r i g h t  to c h o o s e  w h i c h  
c o m p a n y  t h e y  b u y  t h e i r  e l e c t r i c  p o w e r  f r o m ?

F R E Q U E N C Y  P E R C E N T

Y E S ....................1 2 7 2 ................. 9 0 . 9 %

N O ........................ 7 6 .................. 5 . 4 %

D O N ' T  K N O W ............ 5 2 .................. 3 . 7 %
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3. D o  y o u  t h i n k  c o m p e t i t i o n  in the e l e c t r i c  i n d u s t r y  w o u l d  r e s u l t  in low e r  

e l e c t r i c  p r i c e s ?
F R E Q U E N C Y  P E R C E N T

Y E S
NO.

D O N ' T  K N O W ........... 135,

1 0 3 2 ................ 7 3 . 7 %
. 2 3 3 .................1 6 . 7 %

9. 6 %

4. D o  y o u  t h i n k  c o m p e t i t i o n  in t h e  e l e c t r i c  i n d u s t r y  w o u l d  r e s u l t  in b e t t e r  

s e r v i c e s ?
F R E Q U E N C Y  P E R C E N T

Y E S

NO.

D O N ' T  KNOW,

1 0 1 7 ................ 7 2 . 7 %
. 2 4 7 .................1 7 , 7 %

1 3 5 .................. 9. 7 %

5. I f  y o u  c o u l d  g e t  b e t t e r  s e r v i c e s  o r  l o w e r  p r i c e s  f r o m  a d i f f e r e n t  

p o w e r  p r o v i d e r ,  w o u l d  y o u  w a n t  t o  b e  a b l e  t o  s w i t c h ?

F R E Q U E N C Y P E R C E N T

YES, 

N O .  ,

1 2 7 6 .................9 1 . 1 %

. .-80.................. 5 . 7 %

D O N ' T  K N O W ............4 4 ...................3 . 2 %

6. I f  a l e g i s l a t o r  w e r e  t o  v o t e  i n  f a v o r  o f  a l l o w i n g  c u s t o m e r s  to c h o o s e  

t h e i r  p o w e r  s u p p l i e r ,  w o u l d  t h a t  m a k e  y o u  fe e l  m o r e  p o s i t i v e  o r  m o r e  n e g a t i v e  

t o w a r d  t h a t  l e g i s l a t o r ?
F R E Q U E N C Y  P E R C E N T

M O R E  P O S I T I V E ......  9 0 4 ................ 6 4 . 6 %

M O R E  N E G A T I V E ........ 7 1 ..................5 . 1 %

N O  D I F F E R E N C E .......4 2 5 ................ 3 0 . 3 %

T h e  f o l l o w i n g  q u e s t i o n s  a r e  f o r  s t a t i s t i c a l  p u r p o s e s  only.

7. I n  w h a t  y e a r  w e r e  y o u  b o r n ?
F R E Q U E N C Y P E R C E N T

18-39, 
4 0 - 4 7 ,  
4 8 - 5 7 ,  

58 + .  . ,

............ 4 4 5 .................3 1 . 8 %

............ 3 3 2 ................. 2 3 . 7 %

............ 3 2 7 .................2 3 . 4 %

............ 2 9 6 .................2 1 . 2 %

(Mean = 4 7 . 7  y e ars)

( M e d i a n  =  4 5 . 8  year s )
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™. u'i L n e  p e o p l e  c u r r e n t l y  l i v i n g  m  y o u r  :iousenoj.a, n o w  m a n y  a r e  c n i L d r e n  

o r  a d o l e s c e n t s  a g e d  18 o r  u n d e r ?
F R E Q U E N C Y  P E R C E N T

N o n e ....................7 6 6 ................ 54 .7%

O n e ...................... 2 2 2   1 5 . 9 %
T w o ..................... 2 7 3 ................ 1 9 . 5 %

T h r e e  o r  m o r e  1 3 9 ..................9 . 9 %
(Me a n  = 0 . 8 9  c h i l d r e n )

9. A r e  y o u  m a r r i e d  o r  s i n g l e ?
F R E Q U E N C Y  P E R C E N T

M A R R I E D ............. 1 0 7 9 ................. 7 7 . 1 %

S I N G L E   321 ................22, 9%

10. G E N D E R . . .
F R E Q U E N C Y  P E R C E N T

M A L E .................... 7 0 0 ................ 50. 0%

F E M A L E ................. 7 0 0 ................ 5 0 . 0 %

T h a n k y o u  v e r y  m u c h  f o r  y o u r  h e l p .  G o o d b y e .

T H E  F O L L O W I N G  V A R I A B L E  W A S  R E C O R D E D  F R O M  T H E  V O T E R  LIST:

F R E Q U E N C Y  P E R C E N T

H o u s e D i s t r i c t 10. .. . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 1 1 . . . . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 12. .. . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 13.. . .. . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 14. . . . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 15. . . . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 16. . . . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 17. . . . . . l n 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 18. . . . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 19. . . . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 20. . . . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 21. . . . . . 100. . ______ ....... 7 . 1 %

H o u s e D i s t r i c t 22. . . . . . 1 0 0 ......... ....... 7 . 1 %

H o u s e D i s t r i c t 23. . . . . . 1 0 0 ......... ....... 7 . 1 %

T H E  F O L L O W I N G  V A R I A B L E  W A S  C O M P U T E D  F R O M  T H E  P R E V I O U S  V A R I A B L E :

F R E Q U E N C Y  P E R C E N T

S e n a t e D i s t r i c t E. . . . . . 1 0 0 ....... .........7 . 1 %

S e n a t e D i s t r i c t F . . . . . . 2 0 0 ....... ........1 4 . 3 %

S e n a t e D i s t r i c t G. .. . . . 2 0 0 ....... ....... 1 4 . 3 %

S e n a t e D i s t r i c t H. .. . . . 2 0 0 ....... ....... 1 4 . 3 %

S e n a t e D i s t r i c t I. . . . . . 2 0 0 ....... ....... 1 4 . 3 %

S e n a t e D i s t r i c t J. . . . . . 2 0 0 ....... ....... 1 4 . 3 %

S e n a t e D i s t r i c t K. . . , . . 2 0 0 ....... ....... 1 4 . 3 %

S e n a t e D i s t r i c t L. . . . . . 1 0 0 ....... .........7 . 1 %
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T H E  F O L L O W I N G  V A R I A B L E  W A S C A L C U L A T E D  FROM  T H E  G E N D E R  A N L ' M A R I T A L  S T A T U S  
V A R I A B L E S : F R E Q U E N C Y  P E R C E N T

M a r r i e d  M a l e s .............. 5 5 2 ................ 3 9 . 4 %
M a r r i e d  F e m a l e s  528 ................ 3 7 . 7 %

S i n g l e  M a l e s ............... 1 4 8 ................ 1 0 . 6 %
S i n g l e  F e m a l e s .............1 7 2 ................ 1 2 . 3 %

T H E  F O L L O W I N G  V A R I A B L E  W A S  C A L C U L A T E D  F R O M  T H E  A G E ,  M A R I T A L  S T A T U S  A N D  

C H I L D R E N  V A R I A B L E S :
F R E Q U E N C Y  P E R C E N T

Y o u n g  S i n g l e s ............... 7 3 .................. 5 . 2 %
A d u l t  S i n g l e s .............. 1 6 7 ................ 1 1 . 9 %
S i n g l e  P a r e n t ............... 8 0 .................. 5 . 7 %

Y o u n g  C o u p l e .................7 1 .................. 5 . 1 %

M a t u r e  C o u p l e s  454 ................3 2 . 4 %

Y o u n g  F a m i l y ............... 2 6 1 ................ 1 8 . 7 %

M a t u r e  F a m i l y .............. 2 9 2 ................ 2 0 . 9 %



R I G H T  T O  C H O O S E ?

Y e s

R o w  %

N o

R o w  %

N o t  s u r e

R o w  %

T o t a l

C o l  %

E L E C T R I C  P R O V I D E R :

C h u g a c h

M L + P

LO W E R  P R I C E S ?

Y e s
N o
N o t  s u r e

B E T T E R  S E R V I C E S ?

Y e s
N o
N o t  s u r e

W ANT T O  B E  A B L E  T O  
S W IT C H ?

Y e s

N o

N o t  s u r e

E F F E C T  ON L E G I S L A T O R :  

M o r e  p o s i t i v e  
M o r e  n e g a t i v e  
N o  d i f f e r e n c e

A G E  O F  R E S P O N D E N T :

18-39
40-47
48-57
58+

N U M B E R  O F  C H I L D R E N :

N o n e
O n e

T w o
T h r e e  o r  m o r e

M A R I T A L  S T A T U S :

M a r r i e d

S i n g l e

G E N D E R  O F  R E S P O N D E N T :

M a l e
F e m a l e

T o t a l

91.3%
89.8%

96.3%
68.7%
87.5%

97.7%
69.1%
79.2%

94.3%
47.6%
70.0%

98.9%
35.4%
83.2%

96.9%
91.4%
87.5%
8S.0%

88.3%
93.4%
92.2%
98.4%

90.6%
91.7%

91.2%
90.6%

90.9%

5.2%6.1%

1.6%
24.4%2.2%

1.2%22.8%
5.2%

3.3%
36.5%10.8%

1.1%
52.7%
6.7%

1.7%
4.3%
7.8%
9.7%

6.6%
3.8%
5.7%.8%

5.9%
4.0%

6.5%
4.3%

5.4%

3.5%
4.1%

2.1%
6.9%

10.3%

1 . 1%8.0%
15.5%

2.4%
15.9%
19.2%

11.9%10.2%

1.4%
4.4%
4.7%
5.3%

5.1%
2.7%2.1%.8%

3.5%
4.3%

2.3%
5.1%

3.7%

72.6%
27.4%

73.7%
16.7%
9.6%

72.7%
17.7%
9.7%

91.1%
5.7%
3.2%

64.6%
5.1%

30.3%

31.8%
23.7%
23.4%2 1 .2%

54.7%
15.9%
19.5%
9.9%

77.1%
22.9%

50.0%
50.0%

100.0%

5



1 RIGHT TO CHOOSE ? 1 T o t a l  I
1 Y e s  | 
I Row % |

No 1 
Row % 1

Not s u r e  I 
Row % I

C o l  % I 1 1
1MARITAL STATUS BY 1 1 1 1
| GENDER: 1 1 1 1
IM a r r ie d  M ales 1 91.0% I 7.1% I 1.9% 1 39.4% I
1 M a r r ie d  F em ales 1 90.2% I 4.6% 1 5.2% 1 37.7% |
1 S i n g l e  M a les 1 91.8% 1 4.5% 1 3.8% I 10.6% I
I S i n g l e  F em ales 1 91.6% | 1 | 3.6% 1I 4.8% 1 12 .3%  1 |
I FAMILY STATUS: 1 1 1 1 1 1
1 Young S i n g l e I 95.8% | 1.5% 1 2.8% | 5.2% I
IA d u lt  S i n g l e | 88.5% | 4.5% I 7.0% I 1 1 .9 %  I
1 S i n g l e  P a re n t 1 94.7% I 5.3% I 5.7% |
I Young C o u p le I 100.0% | 1 5 .1%  1
IM ature C o u p le I 85.2% I 9.3% I 5.5% | 32.4% |
I Young F a m i ly I 96.0% | 2.5% I 1.6% | 18.7% |
1M ature  F a m ily 1 92 .1%  1 1 | 4.9% I 1 3.0% I 20.9% 1 |
|LEGISLATIVE HOUSE 1 1 1 1 11 1| DISTRICT: 1 1 1 1I House D i s t r i c t  10 I 84.1%  I 8.9% 1 7.0% 1 7.1% I
I House D i s t r i c t  1 1 I 96.3% I 3.7% I 7.1% I
I House D i s t r i c t  1 2 1 93.9% I 2.3% 1 3.8% I 7.1% I
[House D i s t r i c t  1 3 1 85.3% 1 9.7% 1 5.0% I 7.1%  1
1 House D i s t r i c t  14 1 95.7% I 2 .1%  1 2 .1%  1 7.1%  I
I House D i s t r i c t  1 5 I 92.8% 1 3.0% I 4.2% 1 7.1%  |
I House D i s t r i c t  16 1 92.2% 1 5.9% I 1.9% 1 7.1%  I
I House D i s t r i c t  1 7 1 92.9% 1 4.4% I 2.7% I 7.1%  I
I House D i s t r i c t  18 I 88.0% 1 7.5% I 4.5% I 7.1%  I
I House D i s t r i c t  19 I 90.7% | 2.9% 1 6.4% 1 7.1%  |
I House D i s t r i c t  20 I 86.5% I 7.2% 1 6.4% 1 7.1%  |
I House D i s t r i c t  2 1 1 91.0%  I 5.2% 1 3.8% 1 7.1%  I
1 House D i s t r i c t  22 I 9 1 .2%  | 4.9% 1 3.8% I 7.1% I
I House D i s t r i c t  2 3 I 91.7%  |i i 8.3% | 1 7 .1%  | |
[LEGISLATIVE SENATE i i 1 1 1 11
| DISTRICT: 1 1 1 1
I S e n a t e  D i s t r i c t  E I 84.1%  I 8.9% I 7.0% I 7.1%  |
I S e n a t e  D i s t r i c t  F I 95 .1%  | 3.0% | 1.9% 1 14 .3%  I
I S e n a t e  D i s t r i c t  G 1 90.5% I 5.9% I 3.6% I 14 .3%  I
I S e n a t e  D i s t r i c t  H 1 92.5% I 4.4% 1 3 .1%  1 14 .3%  I
I S e n a t e  D i s t r i c t  I I 90.5% | 6.0% I 3.6% 1 14 .3%  I
1 S e n a t e  D i s t r i c t  J I 88.6% I 5.0% I 6.4% I 14 .3%  I
I S e n a t e  D i s t r i c t  K 1 9 1 . 1%  1 5.1%  I 3.8% | 14 .3%  I
I S e n a t e  D i s t r i c t  L 1 91.7%  II 1 8.3% I 1 7.1%  |I
I T o t a l I 90.9% | 5.4% I 3.7% | 100.0% |
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I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s
L o c a l  1 5 4 7

2702  D EN ALI S TR E E T 
A N C H O R A G E , A LA S K A  99503-2779

T E L E P H O N E  D I S P A T C H  F A X

(907)272-6571 (907)276-1547 (907)276-1963

GARY BROOKS 
BUSINESS MANAGER • FINANCIAL SECRETARY

KNUTEANDEPSON 
PRESIDENT

T e s t im o n y  o f  G a r y  B ro o k s  
H B  4 8 7

A la s k a  E le c t r ic a l  C o n s u m e r 's  B il l  o f  R ig h ts

G o o d  A f te r n o o n ,  a n d  t h a n k  y o u  M r .  C h a i r m a n  a n d  C o m m it t e e  m e m b e r s  f o r  th is  
o p p o r t u n i t y  to  c o m m e n t  o n  t h is  im p o r ta n t  le g is la t io n .

T h e  IB E W ,  o n  b e h a l f  o f  t h e  o v e r  o n e  t h o u s a n d  m e m b e r s  a n d  t h e i r  f a m i l ie s  w h o  
m a k e  t h e i r  l iv in g  in  t h e  u t i l i t y  in d u s t r y  in  A la s k a ,  a n d  o n  b e h a l f  o f  o u r  f iv e  
t h o u s a n d s  m e m b e r s  w h o  a r e  c o n s u m e r s  o f  e le c t r ic i t y ,  v ie w s  t h is  p r o p o s e d  
le g is la t io n  a s  p o s it iv e  f o r  c o n s u m e r s  a n d  o u r  m e m b e r s  w h o  w o r k  in  th e  in d u s t r y .

T h r o u g h o u t  th is  in d u s t r y  in  th e  lo w e r  f o r t y - e ig h t  s ta te s ,  w e ,  t h e  I B E W  w o r k fo r c e  
h a v e  b e e n  h it  h a rd  b y  r a p id ,  r a d ic a l  r e s t r u c tu r in g  o f  t h e  e le c t r ic  p o w e r  p r o v id e r  
in d u s t r y ,  o n ly  to  la te r  s e e  t h e s e  im p a c ts  r e v e r s e d .  In  C a l i f o r n ia ,  y e a r s  b e fo r e  a n y  
a c tu a l  r e s t r u c tu r in g  p o l ic y ,  t h o u s a n d s  o f  e m p lo y e e s  w e r e  la id  o f f ,  in  t h e  n a m e  o f  
c o m p e t i t io n ,  d o w n s iz in g  a n d  p r e p a r e d n e s s  f o r  t h e  e v e n t u a l i t y  o f  r e s t r u c tu r in g .  
T h e n  p o w e r fu l  s to r m s  h it ,  k n o c k in g  o u t  p o w e r  s y s te m s  s t a te w id e  a n d  th e  u t i l i t y  
in d u s t r y  fo u n d  i t s e l f  c o m p le t e ly  u n p r e p a r e d  t o  r e s p o n d .  In  p a r t s  o f  th e  s ta te ,  
c o n s u m e r s  w e n t  f o r  m o r e  th a n  a  m o n th  w i th  e le c t r ic i t y .  In  A la s k a ,  t h is  is  s im p ly  a  
r is k  w e  c a n n o t  a f fo r d  to  ta k e .  C a l i f o r n ia  h a s  t h e  lu x u r y  o f  a  m i ld e r  c l im a te  a n d  a n  
in te r c o n n e c te d  p o w e r  g r id .

A d d in g  to  th e  p e r s o n a l  p a in  o f  t h e  w o r k e r s  w h o  w e r e  d o w n s iz e d  o u t  o f  jo b s ,  w h o  
s a w  l i f e t im e  c a r e e r s  e l im in a te d ,  a n d  w e r e  f o r c e d  to  r e lo c a te  to  o th e r  p a r ts  o f  t h e  
c o u n t r y  w a s  th e  h u m a n  to l l  o n  t h e i r  f a m i l ie s .  C o l le g e  e d u c a t io n s  w e r e  
p o s tp o n e d ,  fa m i l ie s  w e r e  d is r u p te d  - -  o n ly  t o  b e  r e v e r s e d  b y  t h e  s ta te  u t i l i t ie s  
c o m m is s io n  w h o  r e a c te d  to  p u b l ic  c o m p la in t s  a n d  o r d e r e d  t h e  u t i l i t ie s  to  r e - m a n  
t h e m s e lv e s .  In  th e  m e a n t im e ,  a p p r e n t ic e s h ip  p r o g r a m s  w e r e  s h u t  d o w n ,  w o r k e r s  
m o v e d  a w a y  a n d  e v e n  to d a y ,  t h r e e  y e a r s  la te r ,  a n  o p e n  c a l l  f o r  P o w e r  L in e m a n  
r e m a in s  o n  o u r  b u l le t in  b o a r d ,  o f fe r in g  to  p a y  m o v in g  e x p e n s e s  a n d  s ig n in g  
b o n u s e s  f o r  lo c a t in g  b a c k  in  C a l i f o r n ia .

W e  h o p e  to  le a rn  f r o m  t h is  le s s o n ,  a n d  th e  le s s o n  o f  t h e  N o r th e a s t  w h o  w e n t  
t h r o u g h  m u c h  th e  s a m e  th in g  a f t e r  t h e  d is a s t r o u s  ic e  s to r m s  o f  la s t  w in te r .

PROUDLY SERVING 586.000 SQUARE MILES ON TOP OF THE WORLD



W h a t  w e  s e e  th is  le g is la t io n  d o in g ,  is  c a lm in g  th e  p r o c e s s  in  a n t ic ip a t io n  o f  
d e r e g u la t io n ,  a l lo w in g  a l l  t h e  s ta k e h o ld e r s  t o  p la n  a n d  p r e p a r e  f o r  w h a t e v e r  
c h a n g e  in  th e  m a r k e t  is  e v e n t u a l ly  a d o p te d ,  w i t h o u t  c o m p r o m is in g  r e l ia b i l i t y  
s a f e t y  o r  t h e  w o r k in g  l iv e s  o f  h u n d r e d s  o f  A la s k a n s .

W e  a r e  n o t  o p p o s e d  t o  r e s t r u c tu r in g  o f  t h e  e le c t r ic  u t i l i t y  m a r k e t .  W h a t  w e  a s k  is  
t h a t  a n y  r e s t r u c tu r in g  a n s w e r  b a s ic  f u n d a m e n ta l  q u e s t io n s  a b o u t  u n iv e r s a l  
a c c e s s ,  jo b  s a fe ty ,  c h e r r y  p ic k in g ,  r a te  r a m p in g ,  s o c ie ta l  im p a c ts ,  s t r a n d e d  c o s ts ,  
c o s t  t o  c o n s u m e r s ,  r e l ia b i l i t y ,  t a x  r e v e n u e s ,  m e g a - m e r g e r s  a n d  m a r k e t  
d o m in a n c e  a n d  o th e r  is s u e s .  W e  a r e  h o p e fu l  t h a t  th e  f in a l  p o l ic y  w i l l  a d e q u a te ly  
a d d r e s s  t h e s e  is s u e ,  b u t  in  t h e  m e a n t im e ,  w e  u r g e  y o u  t o  c o n s id e r  e n a c t in g  th is  
le g is la t io n  s o  t h a t  g o o d  p u b l ic  p o l ic y  c a n  b e  e n a c te d  w i t h o u t  t h e  h y s te r ia ,  h o o p la  
a n d  h y p e r b o le  t h a t  w e  m a y  o th e r w is e  s e e  a n d  h a v e  a l r e a d y  w i tn e s s e d  in  o th e r  
p a r t s  o f  t h e  c o u n t r y .
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Date o f Committee Action: ^  j / ^  j ^  'J '

The JUDICIARY Committee considered: HCR 4

HOUSE CONCURRENT RESOLUTION NO. 4 SEPARATE RECORDS FOR DELINQUENTS & CINA

Relating to records generated and maintained by the Department of Health and Social Services.

(7)
Datp Referred to Committee: February 3, 1997 FURTHER REFERRALS: Finance

recommends it be replaced _  /V y ;  ^  the same title
with the following committee substitute___________k-S^KCk  y  tJUU) [ j a new title

[ ] additional referral to _____________________ Committee
f 1 attached amendments)

ADOPTS:____________________________Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (D(p0 APPROVES PREVIOUS:

f J fiscal note(s) _____________________ [ / ]  fiscal note(s) _____________________

I J zero fiscal note(s) _______________ [ /]  zero fiscal note(s) (P- & )
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CS FOR HOUSE CONCURRENT RESOLUTION NO. 4(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

B Y  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E
O ffered :
R eferred :
Sponsor(s) :  R E P R E S E N T A T I V E S  K E L L Y ,  Phillips, Dyson, Ryan

A RESOLUTION

Relating to records generated and maintained by the Department of Health and 

Social Services.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA: j
j

WHEREAS the Department of Health and Social Services currently generates and j 

maintains records relating to minors who are or are alleged to be children in need of aid ! 

(CINA) and relating to minors who are or are alleged to be delinquent; and

W H EREA S CINA and delinquency records may be subject to different treatment 

under laws and court rules governing their use and disclosure;

BE IT RESOLVED that the Alaska State Legislature respectfully requests the 

Governor to direct the Department of Health and Social Services to undertake whatever 

administrative actions may be necessary so that delinquency information can be disclosed with 

minimal loss of federal funds.

-1- CSHCR 4(JUD)



STATE OF .ALASKA
.1997 LEGISLATIVE SESSION

HMJAL NOTE
(H) P u b lis h  D a te : 1 /3 1 /9 7

* ̂  *
Bill Version: hcr 4______

R e v is io n  D a te :

T itlo : R e la t in g  to r e c o r d s  g e n e ra te d  t n d

m a in t a in e d  b y  t h e  D e p a rtm e n t  o f  H e a lth  a n d  S o c ia l S e rv ic e s

D*pt. A ffected : H e a lth  a n d  S o d a l  S e rv ic e s  

B R U : F a m i ly  an d  Y o u t h  S e r v ic e s

C o m p o n e n t: D F Y S  C e n t r a l O ffic e

S p o n s o r :  R e p .  K e l ly

R e q u e s t o r : H o m e  ( H E S )

C O M P O N E N T  S E R IA L  N O . 259

S e e  a ls o  ( S N # ) :  2 5 2 .2 5 3 .2 5 5 .2 5 8 .2 6 4 .2 134

E x p e n d t t u r a a / R a v o n u e a : (T h o u aa n d a of D oilers)

O P E R A T I N G F Y 9 8 F Y 9 9 FY O O F Y 0 1 F Y 0 2 F Y 0 3

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L IE S

E Q U IP M E N T

L A N D  & S T R U C T U R E S

G R A N T S , C L A IM S

M IS C E L L A N E O U S

T O T A L  O P E R A T IN G 0 .0 0 . 0 0 . 0 0 . 0 0 .0 0 . 0

C A P IT A L  EX P EN D ITU R ES

C H A N G ES  IN REVEN U ES

F U N D  S O U R C E (T h o u sa n d s o f D ollars)

100 2  Federal Receipts

1003 G F  M atch

100 4  G F

1 0 0 5  GF/Program Receipts 

1 0 3 7  GF/M entai Health 

Other (please specify)

I

I

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0 I

P O S I T I O N S :

F U L L - T IM E

P A R T - T IM E

T E M P O R A R Y

E rtrm e t e  o f a n y  cu rro n t y e a r IF Y 9 7 )  o oet: *0 .0
A N A L Y S I S : (A tta c h  a sep ara ta  papa if n e cessa ry )

T h i s  r e s o lu t i o n  a s  c u r r e n t ly  d r a f t e d  h a s  n o  f ia c a l  im p a c t  o n  th e  d e p a r t m e n t  b e c a u s e  th e  D iv is io n  of F a m ily  a n d  Y o u t h  S e r v i c e s  

a l r e a d y  m a i n t a i n s  s e p a r a t e  r e c o r d s  fo r  C IN A  s n d  d e lin q u e n c y  c a s e s ,  e v e n  w h e n  s u c h  c a s e s  p e rta in  to th e  s a m e  m in o r . H o w e v e r ,  

w e  a r e  a w a r e  t h a t  t h e  s p o n s o r 's  in t e n t  is  to  sale  th e  a d m in is t ra t io n  to  m a k e  w h a t e v e r  c h a n g e s  a re  re q u ire d  to  a l lo w  fo r  s o m e  

p u b l ic  d i s c l o s u r e  o f  ju v e n ile  r e c o r d s ,  a n d  t h e  f in a n c ia l im p a c t  o f  t h a t  a c t io n  it  o u t lin e d  b e lo w .

T h e  D iv is io n  o f  F a m i ly  e n d  Y o u t h  S e r v i c e s  c u r r e n t ly  r e c e iv e s  a p p r o x im a t e ly  $ 7 .5  M  in fe d e ra l f u n d s  a s  r e im b u r s e m e n t  fo r  f o s t e r  

c a r e  a n d  a d m i n is t r a t i v e  s e r v i c e s  p r o v id e d  to  C h ild re n  in N e e d  o f  A id  (C IN A ) a n d  D e lin q u e n t s . F e d e ra l la w  p r o h ib it s  d is c lo s u r e  of 

in f o r m a t io n  r e g a r d in g  D F Y S  c l ie n t a  e x c e p t  in  c e r t a in - c ir c u m a t a n c e e . In  o rd e r to  d is c lo a a  in fo rm a t io n  o n  ju v a n ila  o .f e n d e r s  a s  

d a e ir e d  b y  t h e  s p o n s o r  w h ile  m in im iz in g  th e  l o s s  o f fe d e ra l f u n d a ,  t h e  d iv ia io n  m u s t  r e v is e  th e  o rg a n iz a tio n a l a n d  f in a n c ia l 

s t r u c t u r e  o f  t h e  a g e n c y  to  c le a r ly  s e p a r a t e  c o s t s  a n d  s e r v ic e s  a s s o c i a t e d  w it h  ju v e n ile  o f f e n d e r s  fro m  t h o s e  a s s o c i a t e d  w i t h  

C I N A ’ s .  D F Y S  m u s t  t h e n  d is c o n t in u e  c la im in g  fe d e ra l r e im b u r s e m e n t  f o r  t h o s e  c o s t s  a n d  s e r v ic e * .  T h i s  r e s t r u c t u r in g  w ill

~PhonaV 4 < i5 ^ 19 1  
. D a te : 01/:

P re p a re d  b y :  

D iv ia io n :

A p p r o v e d  b y  C o m m is s io n e r :  

A g e n c y :

L .  D ia n e  W o rle y , D ire c to r

F a m ily 01/21/97

D epartm ent o f Health A  Social Services
D a te :

P R E P A R E R  T O  P R O V I D E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G I S L A T I V E  O F F I C E  

F o r  f u r t h e r  d ie trib u t io n  in fo r m a t io n , c e ll t h e  G o v e r n o r '*  L « g i* la t iv *  O ff ic *

CQMMIU&L, GQPY P a g e  1 of 2



R evision D ate: BILL NO. HCR 4

A N A L Y S I S  ( c o n t . ) :

p r a a a r v a  th e  m a jo r it y  o f  fe d e r a l r e c e ip t !  b u t  w il l  s till re a u lt  in  s o m e  r e d u c t io n e  w h i c h  m u s t  b e  r e p la c e d  b y  g e n e r a l f u n d a . T h a t  

l o s t  in  fe d e r a l fu n d a  e n d  th e  c o a t s  a e a o c ia t e d  w r t h  t h e  r e s t r u c t u r in g  a r e  r e f le c t e d  o n  t h e  a t t a c h e d  s p r e a d s h e e t .

In  a d d it io n  to  th e  a b ility  to  d is c lo s e  in f o r m a t io n ,  th e  d iv is io n  w i l l  b o  a b le  to  im p r o v e  th e  c o n s i s t e n c y ,  c o o r d in a t io n ,  a n d  q u a l it y  o f 

s e r v i c e s  p r o v id e d  to  c o m m u n it ie s  e n d  o f f e n d e r s  b y  m o re  c le a r ly  f o c u s in g  t h e  le a d e rs h ip  p r o v id e d  t o  t h e  y o u t h  c o r r s c t io n e  

s e c t io n .

T o t a l  C o s t s  In v o lv e d  D u e  to  D is c lo s u r e  o f  J u v e n i l e  I n f o r m a t io n

I V E  R e v e n u e C o s t  o f

L o s s R e s t r u c t u r e T o t a l  C o s t

S E R O $ 4 4 , 2 2 7 . 0 0 ( $ 8 , 8 0 0 . 0 0 ) $ 3 5 , 4 2 7 . 0 0

S C R O $ 1 5 7 , 5 0 5 . 0 0 ( $ 1 8 , 4 0 0 . 0 0 ) $ 1 3 9 , 1 0 5 . 0 0

N R O $ 1 1 3 , 7 7 0 . 0 0 ( $ 2 1 2 , 2 0 0 . 0 0 ) ( $ 9 8 , 4 3 0 . 0 0 )

C O $ 8 0 , 0 0 0 . 0 0 $ 1 2 0 , 6 0 0 . 0 0 $ 2 0 0 , 6 0 0 . 0 0

P r o b a t io n $ 4 8 2 , 6 0 0 . 0 0 $ 4 8 2 , 6 0 0 . 0 0

M Y C ( $ 2 4 , 1 0 0 . 0 0 ) ( $ 2 4 , 1 0 0 . 0 0 )

PC $ 1 8 , 5 5 4 . 0 0 $ 1 8 , 5 5 4 . 0 0

R C C $ 2 8 4 , 1 1 5 . 0 0 $ 2 8 4 , 1 1 5 . 0 0

$ 6 9 8 , 1 7 1 . 0 0 $ 3 3 9 , 7 0 0 . 0 0 $ 1 , 0 3 7 , 8 7 1 . 0 0

ii
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FISCAL NOTE
S T A T E  O F  A L A S K A
1997 L E G IS L A T IV E  S E S S IO N

B E L L  N O . H C R  4

Revis ion  Date: Dept. A ffected : H e a lth  a n d  S o d a l  S e r v i c e s

Title : R e la t in g  to  r e c o r d s  g e n e ra te d  a n d  * BRU: F a m i l y  a n d  Y o u t h  S e r v ic e s

m a in t a in e d  b y  th e  D e p a r t m e n t  o f  H e a lth  a n d  S o c ia l  S e r v ic e s Component: D F Y S  C e n t r a l  O f f ic e -

S p o n so r : R e p .  K e l ly

R e q u e sto r: H o u se  ( H E S )

C O M P O N E N T  S E R I A L  N O . 2 5 9

See also (SN^): 252,253,255,258,264.2134

O P E R A T I N G F Y 9 8 F Y 9 9 F Y O O F Y 0 1 F Y 0 2 F Y 0 3

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P U E S

E Q U IP M E N T

LA N D  & S T R U C T U R E S

G R A N T S , C L A IM S

M IS C E L L A N E O U S

T O T A L  O P E R A T IN G 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C A P IT A L  EXPEN D ITU RES

C H A N G E S  IN R E V E N U E S

F U N D  S O U R C E (Thousands of Dollars)

1 0 0 2  Federal Receipts

100 3  G F  Match

1 0 0 4  G F

100 5  GF/Program Receipts 

103 7  GF/Mental Health 

Other (please specify)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

P O S I T I O N S :

F U L L - T IM E

P A R T - T IM E

T E M P O R A R Y

Estim ate  of any current yoer (FY 9 7 ) co st: $0.0
A N A L Y S I S : ( A t t a c h  a  s e p a r a t a  p a p a  if n e c e s s a r y )

T h i s  r e s o lu t i o n  a s  c u r r e n t ly  d r a f t e d  h a s  n o  f i s c a l  im p a c t  o n  t h e  d e p a r t m e n t  b e c a u s e  t h e  D iv is io n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  

a l r e a d y  m a i n t a in s  s e p a r a t e  r e c o r d s  f o r  C I N A  a n d  d e lin q u e n c y  c a s e s ,  e v e n  w h e n  s u c h  c a s e s  p e r t a in  t o  t h e  s a m e  m in o r . H o w e v e r ,  

w e  a r e  a w a r e  t h a t  t h e  s p o n s o r 's  in t e n t  i s  t o  a s k  t h e  a d m in is t r a t io n  t o  m a k e  w h a t e v e r  c h a n g e s  a re  r e q u ir e d  t o  a l lo w  f o r  s o m e  

p u b l ic  d is c lo s u r e  o f  ju v e n i le  r e c o r d s ,  a n d  t h e  f in a n c ia l  im p a c t  o f  t h a t  a c t i o n  is  o u t lin e d  b e lo w .

T h e  D iv is io n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  c u r r e n t ly  r e c e iv e s  a p p r o x im a t e ly  $ 7 .5  M  in  fe d e r a l  f u n d s  a s  r e im b u r s e m e n t  f o r  f o s t e r  

c a r e  a n d  a d m i n is t r a t i v e  s e r v i c e s  p r o v id e d  t o  C h ild re n  in  N e e d  o f  A id  ( C IN A )  a n d  D e lin q u e n t s .  F e d e r a l  l a w  p r o h ib it s  d is c lo s u r e  o f 

in f o r m a t io n  r e g a r d in g  D F Y S  c l ie n t s  e x c e p t  in  c e r t a in  c i r c u m s t a n c e s .  In  o rd e r  to  d i s c l o s e  in f o r m a t io n  o n  ju v e n i l e  o f f e n d e r s  a s  

d e s i r e d  b y  t h e  s p o n s o r  w h i l e  m in im iz in g  t h e  l o s s  o f  fe d e r a l f u n d s ,  t h e  d iv i s i o n  m u s t  r e v i s e  t h e  o r g a n iz a t io n a l  a n d  f in a n c ia l  

s t r u c t u r e  o f  t h e  a g e n c y  t o  c l e a r ly  s e p a r a t e  c o s t s  a n d  s e r v i c e s  a s s o c i a t e d  w it h  ju v e n i le  o f f e n d e r s  f r o m  t h o s e  a s s o c i a t e d  w i t h  

C I N A 's .  D F Y S  m u s t  t h e n  d is c o n t in u e  c la im in g  fe d e ra l r e im b u r s e m e n t  f o r  t h o s e  c o s t s  a n d  s e r v i c e s .  T h i s  r e s t r u c t u r in g  w il l

7 f \

. D a t e :  01/:

P r e p a r e d  b y :

D iv is io n :

A p p r o v e d  b y  C o m m i s s i o n e r :  

A g e n c y :

L. Diane Worley, Director

F a m i l y 0 1/2 1/9 7

D e p a rtm e n t  o f  H e a lth  &  S o c ia l  S e r v ic e s

D a t e :

P R E P A R E R  T O  P R O V I D E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R 'S  L E G I S L A T I V E  O F F I C E  

F o r  f u r t h e r  d is t r ib u t io n  in fo r m a t io n , c a l l  t h e  G o v e r n o r 's  L e g is la t i v e  O f f ic e

ir*v 1 o/sein*noi«jcWDAS_DHS8 Page 1 o f



p r e s e r v e  t h e  m a jo r it y  o f  f e d e r a l  r e c e i p t s  b u t  w i l l  s t i l l  r e s u lt  in  s o m e  r e d u c t io n s  w h i c h  m u s t  b e  r e p la c e d  b y  g e n e r a l  f u n d s .  T h a t  

lo s s  in  fe d e r a l f u n d s  a n d  t h e  c o s t 3  a s s o c i a t e d  w i t h  t h e  r e s t r u c t u r in g  a r e  r o f le c te d  o n  t h e  a t t a c h e d  s p r e a d s h e e t .

In  a d d itio n  to  t h e  a b i l it y  t o  d is c l o s e  in f o r m a t io n ,  t h e  d iv i s i o n  w i l l  b o  a b le  t o  im p r o v e  t h e  c o n s i s t e n c y ,  c o o r d in a t io n ,  a n d  q u a l it y  o f  

s e r v i c e s  p r o v id e d  t o  c o m m u n it ie s  a n d  o f f e n d e r s  b y  m o r e  c l o a r ly  f o c u s i n g  t h e  le a d e r s h ip  p r o v id e d  t o  t h e  y o u t h  c o r r e c t io n s  

s e c t io n .

T o t a l  C o s t s  I n v o lv e d  D u e  t o  D i s c lo s u r e  o f  J u v e n i l e  I n f o r m a t io n

I V E  R e v e n u e C o s t  o f

L o s s R e s t r u c t u r e T o t a l  C o s t

S E R O $ 4 4 , 2 2 7 . 0 0 ( $ 8 , 8 0 0 . 0 0 ) $ 3 5 , 4 2 7 . 0 0

S C R O $ 1 6 7 , 5 0 5 . 0 0 ( $ 1 8 , 4 0 0 . 0 0 ) $ 1 3 9 , 1 0 5 . 0 0

N R O $ 1 1 3 , 7 7 0 . 0 0 ( $ 2 1 2 , 2 0 0 . 0 0 ) ( $ 9 8 , 4 3 0 . 0 0 )

C O $ 8 0 , 0 0 0 . 0 0 $ 1 2 0 , 6 0 0 . 0 0 $ 2 0 0 , 6 0 0 . 0 0

P r o b a t io n $ 4 8 2 , 6 0 0 . 0 0 $ 4 8 2 , 6 0 0 . 0 0

M Y C ( $ 2 4 , 1 0 0 . 0 0 ) ( $ 2 4 , 1 0 0 . 0 0 )

F C $ 1 8 , 5 5 4 . 0 0 $ 1 8 , 5 5 4 . 0 0

R C C $ 2 8 4 , 1 1 5 . 0 0 $ 2 8 4 , 1 1 6 . 0 0

$ 6 9 8 , 1 7 1 . 0 0 $ 3 3 9 , 7 0 0 . 0 0 $ 1 , 0 3 7 , 8 7 1 . 0 0
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. HCR 4

Revision Date: _____________________________________________  Departm ent Affected: Adm inistration
Title: "Relating to records generated and maintained bv the
Departm ent o f Health and Social Services"___________________  BRU: Public Defender Agency______

____________________________________________________________  Component: Public Defender Agency
Sponsor: Representative Kelly_______________________________ ____________________________________
Requestor: (H) HES________________________________________  COM PONENT SE R IA L NO. 1631

EXPENDITURES/REVENUES:  (Thousands o f Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPM ENT
LAND & STRUCTURES
GRANTS. CLAIMS
M ISCELLANEOUS
TO TA L OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

C A P ITA L EXPENDITURES 0.0 0.0 0.0 0.0 0.0 I 0.0

I CHANGE IN REVENUES f t  I 0.0 I 0.0 I 0.0 I 0.0 I 0.0 I 0 0  I

FUND SOURCE: (Thousands o f Dol ars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
OTHER
TO TA L 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f any c u rre n t yea r (FY 97) co s t: $ 0.0 
P O S IT IO N S :______________________________ _
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

The resolution requests the Governor to direct the Department of Health and Social Services to separate existing 

and future C I N A  and delinquency records. There is no fiscal impact on the Public Defender Agency.

Prepared by: Barbara K. Brink. Aclinq Director 
Division: Public Defender Aciencv

Phone: (907) 264-4414 
Date: ________________

Approved by Commissioner 
Agency: Department of Administralion Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office

Rev: 11/96
@/LEG97/@ KP6/1
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R evision D a te :_____________________________________________ Department Affected: Administration_____________________
Title: "R e lating  to  records generated and maintained bv the
D epartm ent o f H ea lth  and Social Services"___________________ BRU: Public Defender Aoencv___________________________

_____________________________________________________________ Component: Public Defender Agencv_____________________
Sponsor. Representative Kelly_______________________________ ____________________________________________________
Requestor: (H) H ES_________________________________________ COMPONENT SERIAL NO. 1631____________________

i  i M  t\lj *NU I  L  f^ 0 > ____i _

STATE OF ALASKA Bill Version: HCR 4
1997 LEGISLATIVE SESSION (H) Publish Date: i/31/97

E X P E N D IT U R E S /R E V E N U E S :______________________________(Thousands of Dollars)
O P E R A TIN G  EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

P E R SO N AL S E R VIC E S
TR AVEL
C O N TR AC TU A L
SU PPLIES
E Q U IPM EN T
LAN D  & S TR U C TU R E S
G RANTS, C LA IM S
M IS C E LLA N E O U S
T O T A L  O P E R A TIN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X PEN D ITU R ES ! . 0 .0 .. | 0.0 . .  o.o | 0.0 0.0 0.0

I C H A N G E  IN R E V EN U E S  f 1 I 0.0 ! 0.0 0 0 0.0 I 0.0 0.0

FUND S O U R C E : (Thousands of Dol ars)
1002 Federal R ece ip ts
1003 GF M atch
1004 GF
1005 G F/P rogram  Receipts
1037 G F/M ental Health
O THER
T O TA L 0 0 0 0 . 0.0 0 0 0 0 0.0
E s tim a te  o f  a n y  c u r re n t yea r (FY 97) co s t: S 0.0 
PO SITIO N S:
FU LL-TIM E
PAR T-TIM E
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

The resolu tion  requests the Governor to d irect the Department o f Health and Social Services to separate existing 
and fu tu re  C IN A  and delinquency records. There is no fiscal impact on the Public Defender Agency.

Phone. (907) 264-4414 
Date: _____________

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office 

Rev: 11/96 Page 1 of 1
^COMMITTEE COPY

Prepared by Barbara K Snnk, Acting Director 
Division: Public Defender Agencv

Approved by Commissioner 
Agency



D ate  o f  C om m ittee  A ction :

T he H E A L T H . E D U C A T IO N  A N D  S O C IA L  S E R V IC E S  Comm ittee considered : H C R  4

H O U S E  C O N C U R R E N T  R E S O L U T IO N  N O . 4  S E PA R A T E  R E C O R D S  F O R  D E L IN Q U E N T S  & C IN A

R e la tin g  to re c o rd s  generated and m ainta ined by the D epartm en t o f  H ealth  and Socia l Services.

(7)
Date Referred to Committee: January 13, 1997 FURTHER REFERRALS: Finance

recommends it be replaced [ ] the same title
with the following committee substitute  ___________________________ [ j a new title

[ ] additional referral to ______________________Committee
f j attached amendment^)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dep0 APPROVES PREVIOUS: (DtpCDtu)

f ] Fiscal n o t e ( s ) ________________________ [ ] fiscal note(s) ____________________________

(p )  [ zero fiscal note(s) ,A~-IyiuA /-ff-SS [ ] zero fiscal note(s)



0-LS0052VA.1
Lauterbach

2/6/97

A M E N D M E N T  ^  I f

OFFERED IN THE HOUSE BY REPRESENTATIVE KELLY

7

Qj/Vf/^ p e r

3 Page 1, lines 9 -1 0 :

4 Delete all material.

5 Page 1, line 13:

6 Delete "existing CINA and delinquency records are"

7 Insert "delinquency information can be disclosed with minimal loss of federal funds."

TO: HCR 4

1 Page 1, line 8:
/

2 Delete - the last occurrence of and"

8 Page 1, lines 14 - 15:

9 Delete all material.



JUDICIARY SUBCOMMITTEE REPORT 
The Judiciary Subcommittee m et February 14, 1997 at 9:00am in Room 

250 of the Assembly Building.

MEMBERS OF THE SUBCOMMITTEE:
R epresentative Con Bunde, C hairm an 
R epresentative Brian Porter 
Representative Eric Croft

MEMBERS ABSENT:
R epresentative Brian Porter

PARTICIPANTS:
R epresentative Pete Kelly 
M argaret Pugh, Com m issioner 

Corrections 
Del Sm ith, D eputy Com m issioner 

D epartm ent of Public Safety 
Russ W ebb, Deputy Com m issioner 

H ealth  and Social Services 
K aren Purdue, Com m issioner

H ealth  and Social Services 
Ronald O tte, Com missioner

D epartm ent of Public Safety

The Judiciary Subcommittee m et February 14, 1997 at 4:00pm in Room 
106 of the Capitol.

MEMBERS ABSENT:
N o m em bers absent.

PARTICIPANTS:
R epresentative Pete Kelly
Bruce Campbell, Legislative A ide to Representative Kelly 
Russ W ebb, Deputy Com m issioner 

H ealth  and Social Services

The Judiciary Subcommittee met February 17, 1997 at 4:00pm in Room 
106 of the Capitol.

MEMBERS ABSENT:
Representative Eric Croft

PARTICIPANTS:
R epresentative Pete Kelly
Bruce Campbell, Legislative A ide to Representative Kelly 
M argo Knuth, D epartm ent of Law 
Representative Pete Kott



JUDICIARY SUBCOMMITTEE FIN D IN G S

REPRESENTATIVE PETE KELLY presented to the subcommittee an update to 
the release of information felony list that would accommodate some of the 
concerns addressed in the full committee.

THE MAJORITY, recognizing the incentives behind HB 6 to enhance public 
safety and provide a deterrent to juvenile crime, recommended that a CS for 
HB 6 be incorporated. A blank CS will be provided by the sponsor and HCR 4 
is to accompany it.

REPRESENTATIVE PETE KOTT spoke to HB 3.

THE MAJORITY recommended that a CS be drafted for HB 3 that would tailor 
the release of information to match the types of crimes listed in HB 6.



A la s k a  S t a t e  IH em sta tu re
V - U

JHoim of jKeprmiitaitoeg
House Judiciary Committee

S ta te  C a p ito l ,  R oom  120 
J u n e a u ,  A la s k a  9 9 8 0 1 -1 1 8 2  

(907) 465-4990

M E M O R A N D U M

D a te :  February 19, 1997

T o: Terri Lauterbach, Legislative Legal Services
Fax: 4 6 5 -2 0 2 9

F ro m : L isa Kirsch, House Judiciary Committee

R e: HCR 4

Please m ake the am endm ent you prepared for K elly (0 -L S 0052\A .l) 
to HCR 4 (0-LS0052\A).

We assum ed that the quotation m arks were m eant bracket "and" so 
your line 2 would read: Delete the last occurrance of "and"
HCR 4 has passed out of committee, so we need a final CS.

Call if you have any questions (4990).

Thanks for your assistance.



R E P R E S E N T A T IV E

P E T E R  K E L L Y
M ailing A d d re s s :

119 N. C u sh m a n , S u ite  2 0 3  

F a irb a n k s . A la s k a  99 7 0 1  

(9 0 7 ) 456-8161

J X ia s k a  ^ > i c d z  ^ le g is la tu r e

J€uuse 0£)f ̂Representatives 

S p o n s o r  S t a t e m e n t

HCR 4

While iii Juneau
S la te  C ap ito l 

w uneau , A la s k a  

99801-1182 
i907) 465-2327

^ c u s e  D istric t 31

S e p a r a t e  R e c o r d s  f o r  D e l i n q u e n t s  &  C I N A

Federal laws relating to minors require confidentiality of records relating to abused 
children. Because children involved in troubled homes often go on to commit criminal 
acts, DFYS has maintained one set of records for minors under its child abuse and 
delinquency jurisdiction. This legislation allows the administration to develop 
separate criminal records in a  manner that will best prevent the loss of significant 
federal funding sources.



R E P R E S E N T A T IV E

P E T E R  K E L L Y
M ailing  A d d re s s :

119  N . C u s h m a n , S u ite  2 0 3  

F a irb a n k s , A la s k a  99 7 0 1  

(9 0 7 ) 456-016 1

J U a s k a  ^ l e g i s l a t u r e While In Juneau
S ta te  C a p ito l 

J u n e a u , A la s k a  

9 9 8 0 1 -1 1 8 2  

(9 0 7 )  4 6 5 -2 3 2 7

|M n u s e  (® f  ^ R e p r e s e n t a t i v e s
H o u se  D is tr ic t  31

Sponsor Statem ent 
H o u s e  C o n c u r r e n t  R e s o l u t i o n  4

Separating DFYS CINA records from criminal records of minors.

Federal laws relating to minors require confidentiality of records relating to abused 
children. B ecause children involved in troubled hom es often go on to commit criminal 
acts DFYS has maintained one set of records for minors under its child abuse and 
delinquency jurisdiction. This legislation allows the administration to develop 
separate criminal records in a  m anner that will best prevent the loss of significant 
federal funding sources.

S P O N S O R  S T A T E M E N T
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A  delinquency referral is the juvenile’s initial point of entry into the 

D F Y S  youth corrections delivery system. A  referral is a law 

enforcement report to D F Y S  of criminal conduct on the pan of a 

juvenile.

A L A S K A ’S J U V E N I L E  J U S T I C E  S Y S T E M

D F Y S  reduces or prevents delinquency by meeting the needs of 

youthfui offenders in a manner consistent with protection of the 

puoiic. To accomplish this D F Y S  provides the following services
Preadjudicatory detention screening is the process of determining if 

oreadjuaicatory detention is appropriate for those youth for w h o m  it 

has been requested as pan of the law enforcement referral. There are 

five oossiole outcomes in the detention screening process: Detention. 

Released. Emergency Placement, Attendant Care Shelter, and Not 

Requested. During the analysis period. IS.5% of ail referrals were 

accompanied by a request for detention.

Juvenile delinquency prevention 

Screening referrals

Short-term detention of preadjudicated youth 

Investigation of alleged offenses

Identification of each youth's and family's strengths and needs

Legal intervention

informal and formal probation

Out-of-home placement

Long-term confinement/treatment for adjudicated offenders

Once D F Y S  receives a referral that includes a request for detention. 

D F Y S  performs a detention determination. The detention 

determination considers a number of factors in determining if 

detention is in the juvenile's and community’s best interest. Some 

examples are: severity of the offense, imminent harm to the juvenile 

or community, a history of violent conduct on the part of the juvenile 

and whether nor not the crime contains elements of serious physical 

harm. D F Y S  determined that secure Detention was appropriate for 

77.6% of these referrals.

Figure 1 illustrates the D F Y S  portion of Alaska's juvenile justice 

system.

Figure 1

Youth C o r re c t io n s  S e rv ice s  
D e liv e ry  System The purpose of the intake investigation is to determine if the referral 

is legally sufficient to support the tiiing of a court petition. If D F Y S  

determines that sufficiency exists, the agency gathers information to 

determine the type of action that would best ser/e both the juveniie 

and the public. There are six possible investigation outcomes: In 

Process. Adjusted. Dismissed. Detention Screen Only, Informal 

Probation, and Petition.

All D elinquency Referral*

?re»d*KJk»[ory Q it a c t o n  S c r — n n q

Court proceedings result from D F Y S  filing a formal petition for 

adjudication of a juvenile. Each referral that resulted in an 

investigation outcome of Petition will have a court proceedings 

decision. Tne seven possible court proceeding decisions are: In 

Process. Dismissed, Diverted, Held in Abeyance, Adjudicated, 

Withdrawn, and Waived.

Although it is not specifically delineated in Figure 1, youth 

corrections supervision plays a very large role in the D F ' S  youth 

corrections delivery system, thus, we have included these records in 

this analysis.

M4ln
A £«y*ne» Supervision of a juvenile is established as a result of a formal 

probation agreement, diversion agreement, acceptance of interstate 

supervision, a court disposition order, or an order for probation 

without adjudication. This analysis compares the initial supervision 

level that was assigned to the juvenile for each supervision episode 

that occurred during the analysis period. There are seven possible 

supervision levels: M a x i m u m  Probation, Medi u m  Probation, 

Mi n i m u m  Probation, Informal Probation, Residential Care, 

Correctional Institution, and Out-of State Institution.

B A C K G R O U N D  I N F O R M A T I O N

,As Figure 1 illustrates, there are four principal decision points in the 
D F Y S  youth corrections delivery system: i rferral, preadjudicatory 
detention screening, intake investigation, and court proceedings.
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H OUSE C O N C U R R E N T R E SO LU TIO N  N O. 4

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T I E T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  
B Y  R E P R E S E N T A T I V E S  K E L L Y ,  Phillips, Dyson 
Introduced: 1/13/97
R eferred : Health, Education and Social Services,  Finance

A  R E SO LU TIO N
/ ■  \

1 Relating to^records generated and maintained by the Department of Health and

2 Social Services.

3 BE IT  RE SO LV E D  B Y  TH E LE G ISL A TU R E  O F TH E  S TA TE  O F A L A S K A :

4 W H E R E A S  the Department o f  Health and Social Services currently generates and

5 maintains records relating to minors who are or are alleged to be children in need o f  aid

6 (CIN A) and relating to minors who are or are alleged to be delinquent; and

7 W H E R E A S  CINA and delinquency records may be subject to different treatment

8 under 1 iws and court rules governing their use and disclosure; and

9 W H E R E A S  those laws andSqles may be better applied and the records may be more

10 efficiently maintained if  they are kepTsepargtely from each other;

11 BE  IT  R E S O L V E D  that the Alaska State Legislature respectfully requests the

12 Governor to direct the Department o f  Health and Social Services to undertake whatever

13 administrative actions may be necessary so that existing CINA and delinquency records are*\ ■-* V~
14 separated from each other and so that future CINA and delinquency records are generated andv X
15 maintained separately from each other, even when they relate to the same minor.

HCR004a . j . HCR 4





F I S C A L  N O T E

R evision Date:________________________________________
Title: U rg ing  the A tto rney G enera l o f the S tate
of A laska  to use e ve ry  appropria te  resource  and due...
S ponsor: R epresenta tive  Phillips__________________
R equestor: H ouse  Jud ic ia ry________________________

S T A T E  O F  A L A S K A

1 9 9 7  L E G IS L A T IV E  S E S S I O N

NO.
B IL L  V E R SIO N : 
P U B LIS H  D A TE :

H C R  11

D epartm ent A ffected: Leg is la tive  A ffa irs Agency 
BRU: All

C om ponent: All

C O M P O N E N T S E R IA L  NO :

E xpend itu res/R evenues: (Thousands o f Dollars)
O P E R A TIN G FY 98 FY 99 FY 00 FY  01 FY 02 FY 03
P E R SO N AL S E R V IC E S
T R A V E L
C O N TR A C T U A L
SU PPLIES
E Q U IPM EN T
LAND & S TR U C T U R E S
G R AN TS, C LA IM S
M IS C E LLA N E O U S

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

T O T A L  O P E R A T IN G 0 0 0 0 0 0

C A P IT A L

R EVEN U E FU ND  S O U R C E 0 0 0 0 0 0

FU ND IN G : (Thousands of Dollars)
G E N E R A L FU ND  
FED E R A L FU N D S  
O TH ER  FU ND  S O U R C E  
T O T A L

0 0 0 0 0 0

0 0 0 0 0 0

PO SITIO N S:
FU LL-TIM E 0 0 0 0 0 0
PAR T-TIM E 0 0 0 0 0 0
TE M P O R A R Y 0 0 0 0 0 0

E stim ate  o f cu rren t yea r im pact:

AN A LY S IS : (A ttach a  separate page if necessary) 

Zero  fisca l im pact to the  Leg isla ture .

'  J /  - 'P repared By: Karla  Schofie ld , D eputy D ire c td f—YfC-A.v'v ... Phone: 465-3852
D ivision: A dm in is tra tive  Services ’ Date: 2  /  7*“

Approved By: P am ela  A. Varni, Executive  D irecto r hAiaiidtUfU-isuj.
! j

Agency: Leg is la tive  A ffa irs A gency Date: > / ? 7\c\7

D istribution (by prepare r): Leg. F inance, Leg is la tive  S ponsor, Requestor, O M B, G o v . , & Im pacted A gency(ies).
Page 1 of 1



STATE OF ALASKA BILL NO. HB 119
1997 LEGISLATIVE SESSION
Revision Date:_____ ’_________________________________________ Dept. Affected: A la s k a  C o u rt S ys te m
Title: S m a ll c la im s  a c tio n s________________________ BRU: T ria l_C o u rts _____________

Component: __________________________
Sponsor: ______________________________________________ __________________________
Requestor: ______________________________________________ COMPONENT SERIAL NO. 768

> F I S C A L  N O T E

Expenditures/Revenues________________________________ (Thousands of Dollars)
OPERATING EXPENDrRJRES FY 98 FY 99 FY00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

37.3 37.3 37.3 37.3 37.3 37.3
4.0

TOTAL OPERATING 41.3 37.3 37.3 37.3 37.3 37.3

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( [

Fund Source (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other

41.3 37.3 37.3 37.3 37.3 37.3

TOTAL 41.3 37.3 37.3 37.3 37.3 37.3

E s tim a te  o f a n y  c u rre n t y e a r (F Y  97) c o s t: None 

Positions
Full-Time 1.0 1.0 1.0 1.0 1.0 1.0
Part-Time
Temporary

ANALYSIS: (Attach a separate page if necessary) 

See attached analysis.

Prepared by: C. S . C h ris te n se n  III, S ta f f  C o un se l
Agency: A la s k a  C o u rt S ystem

Approved by: A r th u r  H. S now den , II, A d m in is tra tiv e  D ire c to r /? ?
Agency: A la s k a  C o u rt S ystem

Phone:
Date:

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

2 6 4 - 8 2 2 8
0 2 / 1 4 / 9 7

0 2 / 1 4 / 9 7

04:48 PM
Rev 1/97 Page 1 of 3



Alaska Court System 
Fiscal Analysis 
HB 119

H B  1 1 9  s u b s ta n t ia l ly  in c re a s e s  th e  l im i t  fo r  s m a ll c la im s  ju r is d ic t io n .  C u r re n t ly ,  s m a ll c la im s  
p ro c e d u r e s  c a n  be  e le c te d  in  c a s e s  c la im in g  $ 5 , 0 0 0  o r  le s s ;  th is  l im it  w a s  e n a c te d  in  1 9 8 6 .  
H B  1 1 9  r e f le c ts  an  in c re a s e  in  th is  l im i t  to  $ 1 0 ,0 0 0 .  A c c o rd in g  to  fe d e ra l f ig u re s , th e  
c o n s u m e r  p r ic e  in d e x  h a s  in c re a s e d  a p p ro x im a te ly  3 5  p e rc e n t  s in c e  1 9 8 6 ;  w h e n  a d ju s te d  to  
1 9 9 6  d o l la r s ,  th e  $ 5 ,0 0 0  l im i t  s h o u ld  th u s  be  a p p ro x im a te ly  $ 6 ,8 5 0 .

C o n t r a r y  to  p o p u la r  b e l ie f ,  c a s e s  p ro c e e d in g  u n d e r  s m a ll c la im s  ru le s  a re  m o re  e x p e n s iv e  fo r  
th e  c o u r t  s y s te m  to  h a n d le  th a n  a re  s m a ll c a s e s  s u b je c t  to  fo rm a l ru le s . S m a ll c la im s  
p ro c e d u r e s  e x is t  to  le s s e n  th e  b u rd e n  o n  p r iv a te  c i t iz e n s ,  n o t  to  le s s e n  th e  b u rd e n  on  th e  
c o u r t s .  S m a ll c la im s  c a s e s  re q u ire  a s u b s ta n t ia l ly  la rg e r  p e r-c a s e  c o m m itm e n t  o f  c le r ic a l 
r e s o u r c e s ,  b e c a u s e  c o u r t  c le r k s  a re  re q u ire d  to  p ro v id e  p ro c e d u ra l a s s is ta n c e  to  l i t ig a n ts  w h o  
a re  p ro c e e d in g  w i th o u t  th e  b e n e f i t  o f  a n  a t to rn e y .  A  la rg e  p e rc e n ta g e  o f  s m a ll c la im s  c a s e s  
re s u l t  in  a t r ia l ,  h o w e v e r  b r ie f ;  v e r y  f e w  c a s e s  u n d e r  $ 1 0 , 0 0 0  p ro c e e d in g  u n d e r  fo rm a l ru le s  
w o u ld  r e s u l t  in  a t r ia l .  M o r e o v e r ,  u n lik e  s m a ll c la im s  l i t ig a n ts ,  m o s t  l i t ig a n ts  s u b je c t  to  fo rm a l 
ru le s  w i l l  c o n s u lt  an a t to r n e y  b e fo re  f i l in g  a c a s e , a n d  th u s  th e  c o u r t  s y s te m  n e v e r  s e e s  m a n y  
c a s e s  w h ic h  a re  s e t t le d  o r  o th e r w is e  d is p o s e d  o f  b y  th e  la w y e r  p r io r  to  f i l in g .

A t  c o u r t  lo c a t io n s  w h e re  th e r e  is  a s u p e r io r  c o u r t  o r  d is t r ic t  c o u r t  ju d g e , th e  c a s e lo a d  s h i f t  ( o f  
c la im s  in  th e  $ 5 , 0 0 0  to  $ 1 0 , 0 0 0  ra n g e , f ro m  d is t r ic t  c o u r t  to  s m a ll c la im s  c o u r t)  w i l l  h a v e  
a m e a s u ra b le  b u t  n o t  s e v e re  im p a c t  o n  c o u r t  re s o u rc e s .  T h e  p r im a ry  im p a c t  w i l l  be  an  
in c re a s e d  t r ia l  ra te ,  s o m e  n e w  c a s e s , a n d  in c re a s e d  c le r ic a l w o rk lo a d .  H o w e v e r ,  a t  c o u r t  
lo c a t io n s  s e rv e d  o n ly  b y  a m a g is t r a te ,  th e  im p a c t  w i l l  be m o re  s u b s ta n t ia l.

M o re  th a n  h a l f  th e  m a g is t r a te s  e m p lo y e d  b y  th e  c o u r t  s y s te m  are n o t  a t to rn e y s .  T h e  1 0 0  
p e r c e n t  in c re a s e  in  ju r is d ic t io n a l  l im i t  w i l l  s u b s ta n t ia l ly  in c re a s e  th e  c o m p le x i t y  o f  th e  s m a ll 
c la im s  c a s e lo a d .  T h is  f is c a l n o te  r e f le c ts  in c re a s e d  c o s ts  fo r  m a g is t ra te  t r a in in g  and  in c re a s e d  
c o s ts  f o r  c le r ic a l t im e .

Page 2 of 3



Alaska Court System  
Fiscal Analysis 
HB 119

P ersona l S e rv ic e s

P os ition  S a la ry  B e n e fits  T o ta l

C o u rt C le rk  II, ra n g e  10A, PFT, 12 m o n th s , A n c h o ra g e /S ta te w id e  $ 2 5 ,2 6 0  $ 1 2 ,0 6 3  $ 3 7 ,3 2 3

T ra v e l (o n e - t im e  costs)

E x te n d  a n n u a l m a g is tra te  tra in in g  co n fe re n ce  by one  day to a c c o m m o d a te  sess ion
on sm a ll c la im s  a c tio n s .  4 ,0 0 0

E s tim a te d  T o ta l C o s t $ 4 1 ,3 2 3

P a g e  3  o f  3
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MAR-i KENAI LIO FAX NO. 2833075 P. 01

Alaska State Legislature
Please enter into the record my testimony to the Hj U£>

committee on . dated

comrrritteename

^ - s t -9 7
bi l l/subject

This special non-competitive give away of the Northstar royalty provision 
is another lump in the present legislature’s give-away program of Alaska’s 
publicly owned resources for the real purpose of increasing industries’ 
profits at the expense of the public’s long-term benefits. Even after the 
industry enters into and are successful in the open, competitive bidding 
process, they come back and demand self-interest benefit changes in their 
contracts and commitments. That is an example of industries’ talking out 
of both sides of their mouths, v/hen on one side they refuse any more 
restrictive, needed regulations, and on the other they readily demand the 
lowering of their contractual commitment, including their constant refusal 
to voluntarily pay their royalty debt.

This resolution, and the voluntary change of industries bidded 
contractual liabilities, are just examples of the numerous pending bills 
intending to lower responsibility to environmental protection, resource 
conservation and the public trust rights as owners of Alaska’s common 
property resources. The 1997 legislature’s attitude flies in the face of 
HCR l l ' s  ih st statement, “Whereas a majority of Alaskans support safe 
and responsible oil development in the state...” I challenge the sponsors 
to add the following statement, “As proof of this responsibility, we offer 
the examination of the content of the following pending legislation:
HB 28, HB 29, HB 4, HB 23, HB 51, HB 58, HB 31, HB 60, HB 68, HB 109 and 
HB 128.” End of challenge.

The extractors’ continuing demand for a more favorable financial climate 
shows their self-interest attitude by extending it to the lobbying for a 
reduction in the state budget for the funding of educational support, 
including a reduced commitment for extra curricular activities, such as 
sports, music, crafts, social activities, and school lunches, and further cuts 
in meeting health care needs of the young and elderly. Shame on the 
greed of the present legislature, who reflect their commitment to the 
power and intrusion of these multi-international corporations to the 
detriment of the true owners of these public resources.

S i g n e d :
Testifier

Representing (Optional)



Alaska State Legislature

Official Business 
Fax: (907) 465-3472

State Capitol 
Juneau, A K  9 9 8 0 1 - 1 1 8 2
(907) 465-3720 
(907) 465-2689

Speaker o f the H ouse o f Representatives

SPON SOR STA TEM EN T 
R E PR E SE N T A T IV E  G A IL  P H IL L IP S  

H C R  11

O n F ebru ary  13th o f  this year, B ritish  P etro leu m  a n n ou n ced  they w o u ld  
im m e d ia te ly  s top  fa b r ica tio n  w ork  on  their N orthstar o i l  f ie ld  d e v e lo p m e n t  
p ro je c t . T h e  co m p a n y  in d ica ted  the reason  fo r  the w o rk  s top p a g e  w as 
their c o n c e r n  w ith  a la w su it ch a lle n g in g  re v is io n s  to the N orthstar lease  
term s ra tified  by  the A la sk a  L eg is la tu re  and s ig n ed  b y  the G o v e r n o r  last 
y e a r .

H C R  11 asks the A ttorn ey  G eneral o f  the State o f  A la sk a  to use e v ery  
a p p rop r ia te  re so u rce  and du e d ilig e n ce  to d e fe n d  the state 's in terests  in 
this ca se . H C R  11 a lso  resp ectfu lly  requests the S u p erior  C ou rt to  ex p ed ite  
co n s id e ra t io n  o f  the p en d in g  leg is la tion  so  that w ork  on  the p r o je c t  can  
resu m e as q u ic k ly  as p o s s ib le .

In 1996  the leg is la tu re  au th orized  the C o m m is s io n e r  o f  N atural R e s o u r ce s  
to rev ise  the N orthstar unit o il  and gas lea ses . A t the Vne there w as a 
stron g  co m m itm e n t  to A la sk a -h ire , A la s k a -b u ild , and A la s k a -b u y  in the 
d e v e lo p m e n t  o f  the fie ld .

F o llo w in g  the rev ised  lea se  agreem en t, co n stru ctio n  o f  m o d u le s  fo r  the 
N orthstar p r o je c t  began  in A n ch o ra g e . S evera l A laskan  co n s tru ct io n  and 
o il s e r v ic e s  co m p a n ie s  m ade p rep aration s fo r  the in crea sed  w o rk  loa d . 
P eo p le  w ere  h ired . Plans w ere put in to p la ce .

th e  la w su it has d ire ctly  resu lted  in m any A lask an s lo s in g  their jo b s .  In 
the in terest o f  all A lask an s, this ca se  m u st be  re so lv ed  q u ick ly .

O ur reso lu tion  s im p ly  asks the C ourts to act as e x p e d it io u s ly  as p o s s ib le  on 
this h earin g  in  ord er to put A laskan  fa m ilie s  back  to w ork .
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CS FOR HOUSE CONCURRENT RESOLUTION NO. l  l(JUD)
; j

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T I E T H  L E G I S L A T U R E  - F I R S T  S E S S I O N
.i
i B Y  T H E  H O U S E  J U D I C I A R Y  C O M M U T E S
j O ffered :

! R e ferred :

1 II
2  .

Sponsor(s) :  R E P R E S E N T A T I V E  P H IL L IP S
A RESOLUTION

Urging the Attorney General of the State of Alaska to use every appropriate 

resource and due diligence to defend the state’s interests in the civil action filed

3 against the state challenging the 1996 revisions of the Northstar unit leases, and
i

;i
4 respectfully requesting the Superior Court of the State of Alaska to give

il
5 expeditious consideration to the matter.

6 BE IT  R E S O L V E D  BY TH E LEG ISLATU RE OF THE STA TE  OF A L A SK A :

7 W H E R E A S  a majority o f  Alaskans support safe and responsible oil development ini
8 the state and the job s  it creates for Alaskans; and

9 W H E R E A S development o f other oil fields in Alaska has resulted in thousands o f jobs

10 throughout this state and the United States; andI
11 W H E R E A S  Prudhoe Bay production is declining by approximately 10 percent a year;

i
12 and

13 I W H E R E A S  Alaskans recognize that oil production from the North Slope is declining
il >

14 and new development is needed to create new jobs in the state and to bring additional revenue I•
15 to the state; and

I

-1- CSHCR ll(JU D )



1 W HEREAS, the commissioner of natural resources negotiated revisions to existing
ij . !

2 | Northstar unit leases between the state and BP Exploration (Alaska), Inc.; the lease revisions
•I i3 have the effect of expediting the development of the Northstar field and ensure oil productionif

4 under a new payment system; and
'! '

5 , WHEREAS, last year, the legislature overwhelmingly approved legislation, ch. 139,
it I

6 SLA 1996, authorizing the commissioner of natural resources to revise the Northstar unit oil
ii

7 and gas leases; and tm8 W HEREAS the legislature and British Petroleum, the lessee’s parent company, have

9 . acknowledged the importance of a strong commitment to Alaska-hire, Alaska-build, and
ii i
ii

10 . Alaska-buy in the development of the Northstar field; and
i‘ '

11 jj W HEREAS British Petroleum, honoring its voluntary commitments, has already hired

0-LS0615VF

12 : many residents and companies holding state business licenses; and ij !
13 W HEREAS a civil action was recently filed in the superior court challenging the 1996

14 revisions of the Northstar unit leases; and
!i ' i

15 WHEREAS, in response to dislocations arising from the filing of the court challenge,

16 ; the Attorney General has publicly commented that the state has asked the court to expedite

17 consideration and resolution of the litigation; and

18 WHEREAS the legislature recognizes the grave effects this challenge to the revisions

19 { of the Northstar leases are having on the development of the Northstar field;
• I

20 j BE IT RESOLVED that the Alaska State Legislature urges the Attorney General of

21 ; the State of Alaska to use every appropriate resource and due diligence to defend the state’s

22 interests in this civil action challenging the 1996 amendment of the Northstar unit leases; and
i|

23 i be it ;
!‘ 1

24 j FURTHER RESOLVED that the legislature respectfully requests the Superior Court 1
■! i

25 in which this litigation is filed and scheduled for hearing to expedite consideration of the
r ;

26 pending litigation.

CSHCR ll(JUD) -2-
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i  A i io r n v v s  far  IMaimiff C lyde H a tley  and The Republican M o d erate  Party
«  ’  ’  "  . • % t • •

9 IN Tl IL-. SUPERIOR COURT FOR THE STATE OF ALASKA A
1 0
I i THIRD JUDICIAL DISTRICT AT ANCHORAGE
1 2

; j i

14 CLYDI: i3A.XI.LY. individually. and 
T 5 on behalf of the citizens of (lie Slate of 
l(> Alaska, and THL REPUBLICAN 
17 MODERATE PARTY, a political group.
15 on behalf of ihe citizens o f the State of 
I it) .Alaska.

2 0
21 Plaintiffs.. )
2 2  )
.23 vs. )
24 )
2:3 STATE OK ALASKA and JOHN SHIVi-LY; »
26 Commissioner, Department of Natural i

j

27 Resources.
28
29 Defendant. )
3 0     ) C a s e  N o .  3A N - 9 7 -

Complaint lor Declaratory Judgment

COMB NOW Plain niffs Clyde Baxley, individually, and upon behalf o f the 

83 citizens o f  the Stare of Alaska, and The Republican M oderate Party , a political

34 group, upon behalf of the citizens of the Slate o f Alaska, by and through counsel

35 o f record Lemwyier, Orion & Associates, and. pursuant to AS 22.0 i 0.020 (g),for

J(> their causes of action against the Defendant S tate of Alaska, allege as follows:
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38 1. Plaintiff Clyde Baxley is a citizen and resident o f the Third Judicial District of

89 tiic State o f Alaska and is subject to (lie jurisdiction of this court, and venue is

10 proper.

-11 2. Plaintiff The Republican Moderate Party is a non-profit Alaska corporation and

12 an Alaskan political group as defined by AS i 5.60.010 (J9), composed of

43 Alaska citizens and residents, and is subject to the jurisdiction o f tins court,

44 and venue is proper.

•to 3. Both Plaintiffs are public interest litigants, and bring this action upon behalf of

46 themselves and oilier citizens of the State o f Alaska, for the common good of

17 the Stare o f Alaska.

-18 4. Defendant State of Alaska (hereinafter "Stale’') is a government unit/entity duly

49 organized under the Constitution and laws o f die United Slates o f America and

50 the State o f Alaska and is subject to (tie jurisdiction of this court.

51 5. Defendant John Shively is Commissioner o f the Department o f Natural

52 Resources o f the State o f Alaska, and is subject to the jurisdiction o f this court.

53 ST A N D IN G

5-1 6. The government action being challenged in this Complaint for Declaratory

55 Judgment is a matter o f significant public concern.

56 7. There are no other plaintiffs more directly affected by the challenged

57 government action who have brought suit to challenge it.

:J7 JURISDICTION AND VT.NUK

o
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58 8. '[ 'h e r e  a re  no other plaintiffs more directly affected by Ihe challenged

59 government action who are more likely than the instant plaintiffs to bring suit

60 to- challenge it.

61 9. Plaintiffs Clyde Baxley and The Republican Moderate Party are capable of

62 competently advocating die positions being asserted by die Plaintiffs in this

63 action.

64 10. Plaintiff Clyde Baxley has standing in this suit based on his status as a

65 raxpayer-cirizen in good si.ading in the Stale of .Alaska.

66 11. Plaintiff The Republican Moderate Party lias .standing in ibis suit based on its

67 status as an Alaskan political group composed of tax-paying Alaskan citizens

68 and residents.

60 FIRST CAUSE OF ACTION
•70

VIOLATION O F ARTICLE V1U, SEC. 17 OF THE ALASKA 
CONSTITUTION (UNIFORM APPLICATION CLAUSE)

# O
74 12. Plaintiffs incorporate ihe foregoing allegations as if fully set forth herein.

75 i 3. Defendant Stale of Alaska originaliy entered into a nor profit leasing

76 arrangement on the Northstar tracts with Amerada-Hcss. a corporation,

77 whereby the successful bidder and die State would share the net profits from

78 the development of the lease. This arrangement is set out in i louse Bill No.

79 548, and is hereinafter referred to as die "original Northstar lease."

i')
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80 i-l. The Slate was aware that ihe successful bidder (Amerada-Hess) so id its 

S i interest in Ihe original Northstar lease io BP Exploration inc. (hereinafter

82 ’’BP’*).

8 3  15. The State was approached by BP io renegotiate (he original Norrhsiar lease.

84 16. The Stale, through the Commissioner oi' Natural Resources, (hereinafter

85 "Commissioner.”) agreed in a privately negotiated arrangement' to amend ihe

86 original Norift star lease, substituting a snr-royaiiy based on market price with a

87 cap.

S3 17. Oilier changes in the original Northstar lease were negotiated between BP and

89 the Commissioner.

90 IS. The legislature ratified the negotiated arrangement between BP and the

9 1 Commissioner without modification.

92 19. The final negotiated arrangement be! ween B'P and the Commissioner in regard

93 to the Nordisiar lease is sec out in ihe amendments to House Bill 548, and ft

94 be: smaller referred to as the 'modified Northstar lease.”

95 20. This arrangement was not offered by die State to other bidders on the original

96 Northstar lease, nor to oilier oil and gas leaseholders in Alaska.

97 21. The modified Northstar lease makes no effort or attempt to treat equally all

98 persons similarly situated so timl the net profit share leases other than those

99 held by BP may be considered.

LOO 22. Revised IIB 548 violates the Uniform Application Clause of the Aia.vka
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101 Constitution in that only the Northstar unit leases held by BP are addressed and

1.02 that il demonstrates a privileged status for BP in the use ol natural resources

108 subject to the disposition of the Stare

io i s e c o n d  Ca u s e  o f  a c t i o n

1 0 5
I On VIOLATION OF ARTICLE VII!. SEC. 10 OF THE ALASKA
107 CONSTITUTION (PUBLIC NOTICE)
i 0 8
109 23. Plaintiifs incorporate Cite foregoing allegations as if fully sec lorrh herein.

i 10 24. The State did not provide legal or actual notice to any other net pro I if bidder

111 that ir was proposing die option of a sur-royafty substitute for net profit lease

112 holders.

113 25. The modified Northstar lease was a result o f a privately negotiated

114 arrangement between BP and the State.
»»»

.11.5 26. The State did not offer a similar arrangement to others.

116 27. Neither was the public notified, until ir was finalized, of the arrangement

117 between BP and the Slate.

113 28. '1 .iis lack o f norice by the State to other net profit iease holders and to ihe

119 public at faige is in violation oi Article VIII. Sec. 10 o f die Alaska Constitution

j 20 which requires public notice of any disposal or lease of state lands or interests

1 2  I t h e r e i n .
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122 T H IR D  CAUSK OK A C T IO N

12:3 V IO f ATIOiN O F  A R T IC U C  IV , S K C  2 O F  11 IK
12 I AI iASKA A N D  U N ITK i) ST A TK S C O N S T IT I 'T IO N S
125 (P R IV IL E G E S  AND IM M U N IT IE S  C  LA US 1C)
I 2 f i
127 29. Plaintiffs incorporate ihe foregoing allegations as il'fully set forth herein.

128 30. The modified Norihstar lease contains local hire provisions mandating that BP

129 voluntarily agree to hire residents o f Alaska and to fabricate certain materials

130 in Alaska.

131 31. In entering info the modi Hod Northstar iease. the .State of Alaska is favoring

132 residents over non-residents in regard to the developm ent o f  the N orthstar

133 leases.

134 32. The local hire provisions contained in die modified Northstar lease interfere

135 with the rights o f  non-residents to earn a living.

133 .33. The local hire provisions contained in the modified Northstar lease were

137 imposed upon BP by the Si me o f .Alaska and constitute impermissible slate

133 action.

139 34. The local hire provisions contained in the modified Northstar lease

140 discriminate against non-residents in violation of the Privileges and Immunities

141 Clause, as well as the Equal Protection Clause and the Commerce Clause of

142 both the U nited States and Alaska Constitutions.

143 35. The iocal hire provisions contained in the modified Northstar lease are not

144 severable since the legislative record provides that a substantial motivation for

P .6

6
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145 ihe Stale in changing the lease terms is the fact ihal the Northstar project will

l it? create jobs and opportunities for Alaskans. Moreover, the legislature directed

147 die Commissioner of Natural Resources to refrain from amending the leases

118 until ail the representations made by BP and die Slate were in substantial

119 compliance.

150 36. Since the local hire provisions are both unconstitutional and unseverable from

die remainder o f the legislation, the entire modified Northstar lease is invalid.15 i

152
153 
1.54
I O i./

i 56

to?

.159

FOURTH CAUSE OK ACTION 

VIOLATION OF T.HV. RULE AGAINST M ATERIAL AM ENDM ENTS

37. Plaintiffs incoiporute die foregoing allegations as if fully set forth herein.

33. Tiie changes ullirnaieiv made to the original Northstar lease were substantial.

158 39. These changes could reasonably have been foreseen at the tmic o f formation o f

the original lease.

160 40. The net profit share was the sole variable in die iease sale and a material term

1 8 1 since ir could influence the judgment or decision on the award of die contract

162 and gave BP a substantial advantage over other potential bidders.

163 41. The changes made to the net profit share violated competitive bidding statutes

164 and law which prohibit material amendments to competitively bid contracts.

165



HB0548
SCS CSHB 548(FIN) AM S

SENATE CS FOR CS FOR HOUSE BILL NO. 548(FIN) am S 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Amended: 5/6/96 
Offered: 5/6/96

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL

FOR AN ACT ENTITLED 
"An Act authorizing the amendment of Northstar Unit oil and gas leases between the 

State of Alaska and BP Exploration (Alaska) Inc.; and providing for an effective date."

BE IT ENACTED BY THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS AND INTENT, (a) The legislature finds that

(1) the production of oil and gas from state land is a matter of statewide interest and 
effect because it is an important source of revenue to the state and job opportunities for the people 
of tire state;

(2) BP Exploration (Alaska) Inc. holds state oil and gas leases in the Northstar 
Unit that include net profit share provisions;

(3) unless the net profit share provisions of the Northstar Unit leases are amended, 
production of oil and gas from the unit is highly unlikely to begin before the year 2002, if at all;

(4) because of tire development account provisions of the net profit share leases, the 
later that these leases are developed, tire less "net profits" the state receives;

(5) if tire net profit share provisions of the Northstar Unit leases are amended, full 
production of oil and gas from the unit may begin as early as tire year 1999;

(6) amending the net profit share provisions of the Northstar Unit leases to provide 
for a supplemental royalty will maximize the economic benefits of oil and gas production to the 
people of the state by encouraging timely production from the unit;

(7) the development of the Northstar Unit will provide additional revenue to the
state;

(8) tire timely development of the unit may result in increased state revenue in future
lease sales; and

(9) the timely development of the unit may result in technological breakthroughs 
and other cost savings that may make other development opportunities in Alaska economically 
feasible.

(b) With respect to the effect of the effort to secure earlier development of the leases on 
employment opportunities for state residents and on the state's economy, the legislature finds that

(1) paragraph 41 of the 1980 lease and paragraph 31 of the 1983 lease are to be 
amended; under each of the proposed amendments,

(A) the lessee, BP Exploration (Alaska) Inc., undertakes
(i) to use its best efforts to advertise for, recruit, and employ 

qualified residents of the state;
(ii) to contract with existing licensed Alaska firms to fabricate the



modules to develop the Northstar Unit leases within the state and, in contracting with those 
firms, to encourage its contractors to employ and, when necessary, train existing suite 
residents;

(iii) to enter into contracts with Alaska-licensed vendors, contractors, 
and suppliers for the provision of supplies and services; and

(B) several state agencies with responsibility for improving the employment 
opportunities of state residents, including training, commit to efforts to supplement and support 
the lessee's underUikings;

(2) the lessee, BP Exploration (Alaska) Inc., has made significant investments in the 
suite, is ranked as one of the state's largest private sector employers, and regularly enters into 
contracts to obtain support services; consequently, the lessee's fulfillment of the undertakings 
described in (1) of this subsection should materially contribute to existing resident workforce 
employment opportunities and to the suite's economic stability;

(3) a good faith effort by the lessee, BP Exploration (Alaska) Inc., and the suite 
agencies to fulfill the undertakings described in (1) of this subsection should ensure that, under the 
amended leases, benefits will accrue directly and immediately to the people of the suite; and

(4) the mutual commitments made by the parties to the lease in these amendments 
to secure to slate residents and businesses the advantages and benefits of both expanded resident 
hire opportunities and additional work by in-state businesses are in the best interests of the people 
of the state and are considerations of paramount importance to the legislature in its decision to 
conditionally approve the proposed amendments of the Northstar Unit leases.

* Sec. 2. LEGISLATIVE INTENT REGARDING MEANING OF SPECIFIC RESIDENT 
EMPLOYMENT REQUIREMENTS, (a) The legislature wishes to set out its intent regarding 
meaning of certain words and phrases used in the "First Amendment to the Northstar Unit Leases 
between the Suite of Alaska and BP Exploration (Alaska) Inc. ('Northstar Amendment’)" that is 
approved by this Act. Specifically, the legislatee wishes to set out its intent regarding the 
interpretation of the reporting obligations set out in Paragraph 41 of the 1980 Leases titled 
"Employment of Alaskan Residents" and Paragraph 31 of the 1983 Lease titled "Employment of 
Alaskan Residents" in the Northstar Amendment, collectively the "Employment Paragraphs." The 
legislature intends that the Alaska residents and contractors discussed in the Employment 
Paragraphs are truly Alaskan and that Alaska residents throughout the state be given an opportunity 
to obtain employment on the Northstar project.

(b) The legislature believes that
(1) the findings made by the legislature in AS 36.10.005(a)(1) - (8) and (11) - (18), 

(c), and (d), regarding an employment preference for Alaska residents on state construction projects 
are equally applicable to the Northstar Amendment; and

(2) the suite has a compelling interest in reducing the level of unemployment among
its residents.

(c) The legislature intends, for purposes of accounting and repordng under the 
Employment Paragraphs, that

(1) the phrases "Alaska resident," "residents of Alaska," and "resident personnel" 
mean an individual who »s physically present in the suite with the intent to remain in the suite 
indefinitely and has a home in the state;

(2) an individual demonstrates that intent by maintaining a residence in the suite;
(3) the individual possesses a resident fishing, trapping, or hunting license or 

receives a permanent fund dividend; and
(4) the hiring entity may also require that the individual suite under oath that die 

individual is not claiming residency outside of the state or obuiining benefits under a claim of 
residency outside of the state.

(d) The legislature intends that for purposes of accounting and reporting under the 
Employment Paragraphs,

(1) die word "available" means Alaska residents who are located anywhere in the 
state, not just in die area of the state where die work is to be performed; and



(2) Ihe word "qualified" means an individual who either currently possesses the 
requisite education, training, skills, or experience to perform the work necessary for a particular 
position or is capable of performing such skills after completing one of the job training programs 
contemplated in the Employment Paragraphs.

(e) The legislature understands that nonresidents will be hired only if there are no available 
and qualified Alaska residents to perform the work. For purposes of accounting and reporting 
under the Employment Paragraphs, the legislature intends that the requirement to "advertise for 
available positions locally" includes advertising in newspapers and other publications located 
throughout the state, including rural areas, not just in the location where the work is to be 
performed.

(f) The legislature further intends that the requirement to "use Alaska job service 
organizations" includes those offices maintained by die Department of Labor whose functions are 
to aid the unemployed in finding employment and any job service organization located throughout 
the state, not just the location where the work is to be performed.

(g) The legislature intends that, for purposes of accounting and reporting under the 
Employment Paragraphs, the phrases "Alaska Contractors" and "Alaska firms" mean a firm or 
contractor that

(1) has held an Alaska business license for one year before performing any work in 
connection with the Northstar leases;

(2) has maintained for one year a place of business within the state that deals in the 
supplies, services or construction of the nature required for the project before performing any work 
in connection with the Northstar leases; and

(3) is
(A) a sole proprietorship and the proprietor is an Alaska resident;
(B) a partnership and more than 50 percent of the partners are Alaska

residents;
(C) a corporation that has been incorporated in the state or is authorized to 

do business in the slate, or
(D) is a joint venture composed entirely of ventures that qualify under this

paragraph.
(h) For purposes of Employment Paragraphs, the legislature intends that the lessee's 

reporting obligations comply with the reporting requirements of 8 AAC 30.062 and shall include 
information regarding the number of nonresidents hired within the past year, and the number of 
Alaska contractors and non-Alaska contractors hired within the past year.

* Sec. 3. AMENDMENT OF LEASES AUTHORIZED, (a) The State of Alaska and BP 
Exploration (Alaska) Inc. are parties to the following leases in the Northstar Unit:

(1) ADL 312798, effective February 1, 1980;
(2) ADL 312799, effective February 1, 1980;
(3) ADL 312808, effective February 1,1980;
(4) ADL 312809, effective February 1,1980; and
(5) ADL 355001, effective August 1,1983.

(b) The commissioner of natural resources may amend the Northstar Unit leases described 
in (a) of this section to the extent set out in the "First Amendment to the Northstar Unit Leases 
Between the State of Alaska and BP Exploration (Alaska) Inc.", dated March 22, 1996, if the 
amendment includes a provision as follows:

(l)Paragraph 41 of each of the leases described in (a)(1) - (4) of this section is replaced in 
its entirety as follows:

41. EMPLOYMENT OF ALASKAN RESIDENTS. Lessee shall comply 
with all valid federal, State and local laws in hiring Alaska residents and contractors and 
shall not discriminate against Alaska residents or contractors. Within the constraints of law, 
lessee shall employ Alaska residents and contractors to the extent they are available and 
qualified. Subject to the foregoing:

Lessee voluntarily agrees to adopt a program to hire residents of Alaska.



Lessee shall advertise for available positions locally and use Alaska job service 
organizations to notify the Alaskan public. For work in connection with this lease, lessee 
shall use best efforts to contract with Alaska firms and fabricate modules in Alaska, 
whenever feasible. Lessee shall encourage its contractors to employ and train, when 
necessary, residents of Alaska. In determining feasibility, lessee shall consider commercial, 
health, safety, and environmental conditions and requirements to ensure maintenance of 
lessee's operational standards. Lessee shall submit annually to the director, division of oil 
and gas, for transmission to the Department of Labor, a report that details the specific 
measures lessee and its contractors and subcontractors have taken or are planning to take to 
recruit qualified Alaska residents for available jobs, describes on-the-job training 
opportunities, and describes lessee's efforts to hire Alaska firms for work in connection to 
this lease. Lessee shall furnish the Department of Labor a quarterly report regarding the 
employment of Alaska residents on the leased area in compliance with regulations by the 
Commissioner of Labor. The report must also include statistical data concerning the 
number of resident personnel hired within the past year for this lease";
(2) Paragraph 31 of f':e lease described in (a)(5) of this section is replaced in its entirety as 

follows:
"31. EMPLOYMENT OF ALASKAN RESIDENTS. Lessee shall comply 

with all valid federal, State and local laws in hiring Alaska residents and contractors and 
shall not discriminate against Alaska residents or contractors. Within the constraints of law, 
lessee shall employ Alaska residents and contractors to the extern they are available and 
qualified. Subject to the foregoing:

Lessee voluntarily agrees to adopt a program to hire residents of Alaska. 
Lessee shall advertise for available positions locally and use Alaska job service 
organizations to notify the Alaskan public. For work in connection with this lease, lessee 
shall use best efforts to contract with Alaska firms and fabricate modules in Alaska, 
whenever feasible. Lessee shall encourage its contractors to employ and train, when 
necessary, residents of Alaska. In determining feasibility, lessee shall consider commercial, 
health, safety, and environmental conditions and requirements to ensure maintenance of 
lessee’s operational standards. Lessee shall submit annually to the director, division of oil 
and gas, for transmission to the Department of Labor, a report that details the specific 
measures lessee and its contractors and subcontractors have taken or are planning to take to 
recruit qualified Alaska residents for available jobs, describes on-the-job training 
opportunities, and describes lessee’s efforts to hire Alaska firms for work in connection to 
this lease. Lessee shall furnish the Department of Labor a quarterly report regarding the 
employment of Alaska residents on the leased area in compliance with regulations by the 
Commissioner of Labor. The report must also include statistical data concerning the 
number of resident personnel hired within the past year for this lease"; and
(3)These amendments take effect when and if an Act(s) substantially similar to the act, 

attached as Exhibit D and incorporated by reference, takes effect. This amendment is dated for 
reference purposes as of March 22,1996.

* Sec. 4. REPORTING PROVISIONS, (a) The lessee, BP Exploration (Alaska) Inc., shall file 
with the commissioner of labor at least every six months the reports that the commissioner of lnbor 
determines are necessary to evaluate the lessee's efforts described under sec. 3(b) of this Act. The 
commissioner shall submit copies of these reports to the legislature. (b) The commissioner 
of labor shall also prepare and present to the legislature annually a comprehensive report by 
company on resident hire in the oil fields of the North Slope of Alaska, which shall indicate 
residency of employees by borough, unorganized borough, or economic region, and which shall 
compare the lessee's effort on voluntary resident hire to the comparable data for other North Slope 
oil field projects.

* Sec. 5. AUDITING AND REPORTING. Four years after the effective date of this Act, the 
Legislative Budget and Audit Committee shall undertake an audit of the lessee's compliance with its 
obligations under the "First Amendment to the Northstar Unit Leases between the State of Alaska



and BP Exploration (Alaska) Inc." and make a report of its findings to the president of the senate 
and the speaker of the house of representatives.

* Sec. 6. SEVERABILITY. Under AS 01.10.030, the provisions of this Act are severable.
* Sec. 7.  This Act takes effect immediately under AS 01.10.070(c).


