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AMENDMENT

TO: CS FOR HOUSE BILL NO. 473, Draft version "E"

OFFERED IN THE HOUSE April 8,1998
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10 Page 3 line 21 Delete [FIGHTERS AND FIRE INTRUCTORS]
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12 Page 3 line 23 through line 31 [DELETE ALL]
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14 Page 4 line 1 through line 31 [DELETE ALL]
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16 Page 5 line 1 through line 15 [DELETE ALL]
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CENTRAL EMERGENCY SERVICES
Central Kenai Peninsula Fire & EMS Providers 
231 SOUTH BINKLEY 
SOLDOTNA, AK 99669-8084 
907-262-4792 •  Fax 907-262-5770

"Prepared for the Worst, Providing the Best"

March 31, 1998

The Honorable Gail Phillips 
Speaker o f the House 
Alaska State Capital 
Room 208
Juneau AK 99801-1182 

Dear Madam Speaker:

Thank you for your letter o f March 25. 1998 in which you asked to continue disctission on two 
items - HB473 and stable funding for Fire Service Training. You asked for input o., these two 
issues.

I have carefully reviewed HB473, version E, and found it to fully meet the intent o f our efforts to 
gain professional standing by requiring firefighters to be trained. The concept o f a Standards 
Council will ensure that the training requirements are acceptable to all communities without 
adding an additional unfunded mandate for training upon them. Please support HB473, version E, 
as the answer to the Alaska Fire Services concerns for training standards.

The Alaska Fire Chiefs Association has proposed a $1.00 per capita and program receipt concept 
as a stable funding source for Fire Service Training. I believe that this will work, but if the 
concept included provisions for accepting and using grants or other funding as a pass through that 
would not impact the budget in other areas this would be even better. There may be money 
available to provide training for Alaska Fire Service personnel that could be obtained and used. If 
the acceptance o f these funds lowered the budget in other areas/programs than obviously the net 
result is counter-productive. Outright use o f such funds to preclude using state monies would be 
in the best interests o f all concerned.

We also discussed the hiring o f additional “Initial Attack Forestry Firefighters” for Alaska-and the 
Kenai Peninsula in particular. I still think that tliis is one o f the most import issues for the Kenai 
Peninsula. The low snow pack and large beetle kill could be a disaster situation for us, and any 
additional help will allow quicker response. A quick response with adequate personnel MAY 
avert a large event that will become uncontrollable. If possible, we should hire the additional 
initial attack personnel for the Kenai Peninsula as soon as possible this spring.



Finally, I just looked at SB334 - “An act relating to guidelines and standards for state training 
programs; and relating to the Alaska Human Resource Investment Council.” Tliis bill mentions 
firefighter training. Since HB473 meets our needs, I think that we could be removed from 
SB334, or it should be made a companion bill to HB473.

I appreciate your support and concern for fire safety. For your information, we will be sponsoring 
community defensible space classes early this spring. I hope that you will be able to make one of 
the meetings. Thank you again for your support and assistance.

Yours in public safety,

Len A. Malmquist, Chief
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SPONSOR STATEMENT

HB-473 "An Act Relating to training and certification of fire fighters 
and Fire instructors; and providing for an effective date."

This legislation creates, in the Department of Public Safety, the 
Alaska Fire Standards Council. Provides for appointment of members, 
selection of officers, meetings schedule, compensation and expenses of the 
Council and shall adopt minimum standards for employment and 
curriculum requirements for fire fighters and fire instructors and their 
certification, and establishes and maintains fire fighter and fire instructor 
training programs.



HB 473, Fire Training and Certification 

Sponsor: State Affairs Committee

HB 473 provides that fire fighters and fire instructors be required to meet 
minimum standards created by an Alaska Fire Fighters Standards Council, 
which will be established under the auspices of the Department of Public 
Safety.

The Council will establish qualifications for employment of persons as fire 
fighters and fire instructors, including standards relating to:
• Age, physical attributes and fitness, citizenship, moral character, and 

experience;
• Education and training; the Council will establish the training standards, 

which must be consistent with the training standards of the National Fire 
Protection Association or other applicable national standards.

Questions for HB 473:

• Which fire departments are registered with the state fire marshal?
• Do all fire instructors work for fire departments?
• Legal has added a delayed effective date of July 1, 1999, which [they] 

still feel is inadequate time for the creation of a Council and then its 
adoption of standards to be met for certification.

• Should age, moral character and experience be considered criteria for 
becoming em ,oyed as a fire fighter, if a person is in good physical 
condition to meet the necessary standards that a fire fighter would need?

• What are the training standards of the National Fire Protection 
Association and what other applicable national standards are to be 
considered -  a list?

mm



TO: Kevin Jardell
FR: Melissa Myers
RE: HB 473
Date: March 25, 1998

HB 473, Fire Training and Certification 
Referred to H(JUD)
Sponsor: State Affairs

Kev,

Do you have the bill packet for HB 473?
Has it been requested for a hearing?
What is Joe’s feelings on this bill and do you think it will be heard in JUD?

Tom from Rep. Hodgin’s office was inquiring.



Michael, Fire Chief 
479-6858/cell 322-4232 
^Support's CS for HB 473 
This was very important for Rep. Hodgins
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State Capitol
Juneau, Alaska 99801-1182 
(907) 465-3779 -  Phone 
(907) 465-2833 -  Fax

Session:
145 Main St. Loop Suite 221 

Kenai, Alaska 99611 
(907) 283-7223 -  Phone 

(907) 283-3075 -  Fax

Interim:

REPRESENTATIVE M A R K  D . H O D G IN S  
House District 9

M arch 25 ,1998

Representative Joe Green 
Chairman
House Judiciary Committee

R E : Scheduling HB 473-“An Act relating to training and certification of fire 
fighters, fire instructors, and certain emergency responders; and providing for an 
effective date.”

Dear Chairman Green:

HB  473 was introduced ir. the House State Affairs Committee on March 24 ,1998. 
HB 473 was referred to the House Judiciary Committee; I respectfully request a 
hearing on it.

I am looking forward to testifying in your (H ) Judiciary Committee on HB 473. 

Thank you for your consideration of this request.

W ith kindest personal regards,

Sincerely.

M ark Hodgins 
Representative, District 9



LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  March 25, 1998

SUBJECT: Fire Protection (CSHB 473( ), version "E")

TO: Representative Jeannette James
Attn: Barbara Cotting

FROM: Terri Lauterbach
Legislative Counsel \

Enclosed is the CS you have taken over from Representative Hodgins' office. It is based on 
the material they submitted, which was patterned somewhat on the Alaska Police Standards 
Council (AS 18.65.130- 18.65.290).

I am not certain who would be required to obtain certification under this bill. AS 18.70.365, 
enacted by the bill,requires certification of fire fighters and fire instructors. However, the 
definitions of fire fighter and fire instructor in the bill are tied into a registration requirement 
relating to the fire department they work for. I do not know which fire departments are 
registered with the state fire marshal or even if all fire instructors work for fire departments.

I have added a delayed effective date of July 1, 1999, which would give people some time 
to comply with the new requirements. However, this date may be entirely too early, 
considering that the council will also need time to adopt the standards that must be met for 
certification. I recommend consideration of transitional provisions of some sort or an 
effective date later than 7/1/99.

I offer the enclosed for discussion purposes. Please let me know if I can be of further 
assistance.

TML:jdr:glc 
98-187.jdr

Enclosure
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CS FOR HOUSE BILL NO. 473( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): HOUSE STATE AFFAIRS C O M M ITTEE

A BILL

FOR AN ACT ENTITLED

"An Act relating to training and certification of fire fighters and fire instructors;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.70 is amended by adding new sections to read:

Article 3. Alaska Fire Fighters Standards Council.

Sec. 18.70.320. Policy. The administration of fire prevention and suppression 

services affects the health, safety, and welfare of the people of this state and requires 

education and training of a professional quality. It is a primary public interest that 

applicants meet minimum standards for employment as fire fighters and fire instructors 

and that fire fighting training be made available to fire fighters and fire instnictors 

serving in a probationary capacity and fire fighters already in regular service. It is of 

secondary public interest to encourage the establishment of preliminary training 

programs for persons seeking to become fire fighters.

Sec. 18.70.325. Creation, (a) There is created in the Department of Public

-1- CSHB 473( )
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]
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Safety the Alaska Fire Fighters Standards Council.

(b) The council consists of the following persons:
(1) four chief administrative officers or fire chiefs of local government;
(2) the commissioner of public safety or a designee of the

commissioner;
(3) two representatives of fire fighters, including at least one fire fighter 

administrative officer from the Alaska State Fire Fighters Association; a person 
appointed under this paragraph may not, while serving on the council, be a fire chief; 

and
(4) four members of the public at large with at least two members from 

communities of 2,500 population or less.
Sec. 18.70.330. Appointment (a) The commissioner of public safety or a 

designee shall serve during each commissioner's continuance in office. Other members 

of the council shall be appointed by the governor for staggered terms of four years, 

except that a member may not serve beyond the time the member holds the office that 

established eligibility for appointment.
(b) Membership on the council does not disqualify a member from holding 

another public office or employment.
Sec. 18.70.335. Officers; meetings, (a) The council shall select its chair and 

vice-chair annually.
(b) The council shall meet at least twice a year. The chair shall set the time 

and place of the meeting, either on the chair's own motion or on written request by 

three members of the council.
Sec. 18.70.340. Compensation and expenses. The members of the council 

may not receive a salary for service on the council, but are entitled to per diem and 

travel expenses authorized by law for other boards and commissions under 

AS 39.20.180.
Sec. 18.70.350. Powers. The council may

(1) adopt regulations for the administration of AS 18.70.320 -

18.70.390;
(2) establish minimum standards for employment as a fire fighter or fire

WORK DRAFT WORK DRAFT 0-LS1650\E

CSHB 473( ) -2 -
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]



instructor in a permanent or probationary position and may certify persons to be 
qualified as fire fighters and fire instructors;

(3) establish minimum fire fighter curriculum requirements for basic, 

specialized, and in-service courses and programs for schools operated by or for the 
state or a political subdivision of the state for the specific purpose of training fire 
fighters and fire instructors;

(4) consult and cooperate with municipalities, agencies of the state, 
other governmental agencies, universities, colleges, and other institutions concerning 
the development of fire fighter and fire instructor training schools and programs of the 
Department of Public Safety that relate to fire prevention and suppression;

(5) employ an administrator and other persons necessary to carry out

its duties;
(6) investigate when there is reason to believe that a fire fighter or fire 

instructor does not meet the minimum standards for employment; in connection with 
an investigation under this paragraph, the council may subpoena persons, books, 

records, or documents related to the investigation and require answers in writing under 
oath to questions asked by the council or the administrator;

(7) charge and collect a fee of $50 for processing an application for 

certification of a fire fighter or fire instructor.

Sec. 18.70.355. Training programs. The council shall establish and maintain 

fire fighter and fire instructor training programs through agencies and institutions that 

the council considers appropriate.
Sec. 18.70.360. Standards for fire fighters and fire instructors, (a) The 

council shall establish qualifications for employment of persons as fire fighters and fire 
instructors including standards relating to

(1) age, physical attributes and fitness, citizenship, moral character, and 

experience; and
(2) education and training; the training standards established by the 

council must be consistent with the training standards of the National Fire Protection 

Association or other applicable national standards.
(b) The council shall

WORK DRAFT WORK DRAFT 0-LS1650VE
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(1) prescribe the means of presenting evidence of fulfillment of the 

requirements set out in (a) of this section; and
(2) issue a certificate evidencing satisfaction of the requirements of (a 

of this section to an applicant who
(A) satisfies the requirements of (a)(1) of this section; and
(B) meets the minimum education and training standards of 

(a)(2) of this section by satisfactorily completing a training program in this 
state for fire Fighters and fire instructors that is approved by the council or a 
training program in another jurisdiction that, in the opinion of the council, 
contains the equivalent in content and quality to that required by the council 
for approved fire fighter and fire instructor education and training programs in 

this state.
(c) In the evaluation of applicants against the standards developed under (a)(1) 

of this section, the council shall use evaluation methods that do not discriminate 

against applicants of different ethnic origins.
Sec. 18.70.365. Certificate required. A person may not be appointed as a fire 

fighter or fire instructor unless the person is appropriately certified under 

AS 18.70.360.

Sec. 18.70.370. Denial or revocation of certificates. The council may

(1) deny a certificate to an applicant for a fire fighter or fire instructor 
certificate if the applicant does not meet the standards adopted by the council under 

AS 18.70.360;

(2) revoke the certificate of a fire fighter or fire instructor who, having 

been issued a certificate, fails to meet the standards adopted by the council under 

AS 18.70.360.

Sec. 18.70.375. Alaska fire fighters and fire instructors fund. The Alaska 

fire fighters and fire instructors fund is created in the general fund. The fund consists 

of appropriations made by the legislature to the fund. The council may use the money 

in the fund to carry out its powers and duties.
Sec. 18.70.390. Definitions. In AS 18.70.320 - 18.70.390,

(1) "council" means the Alaska Fire Fighters Standards Council

WORK DRAFT WORK DRAFT 0-LS1650\E
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established under AS 18.70.325;
(2) "fire fighter" means a person who performs fire prevention or fire 

suppression services as an employee or volunteer with a fire department registered with 

the state fire marshal;
(3) "fire instructor" means a person who performs training and 

education services as an employee of or volunteer with a fire department registered 

with the state fire marshal.

* Sec. 2. INITIAL TERMS. Notwithstanding AS 18.70.330, enacted by sec. 1 of this Act, 
the initial terms of office for persons appointed to the Alaska Fire Fighters Standards Council 

shall be set by the governor so that
(1) two persons appointed under AS 18.70.325(b)(1), two persons appointed 

under AS 18.70.325(b)(4), and one person appointed under AS 18.70.325(b)(3) will serve two- 

year terms;
(2) the members not appointed under (1) of the section will serve four-year

terms.
* Sec. 3. AS 18.70.365, enacted by sec. 1 of this Act, takes effect July 1, 1999.

* Sec. 4. Except as provided in sec. 3 of this Act, this Act takes effect immediately under 

AS 01.10.070(c).

WORK DRAFT WORK DRAFT 0-LS1650\E
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®  II TclcPhomr: (907) 267-4900

K i c k  My strom. M a y o r

FIRE DEPARTMENT 
Adm inistration 

(1801 F.ast HOth avenue)

April 15, 1998 FAX: 907-465-4316

Chairman Joe  Green 
House of Representative 
State Capitol, Rm 406 
Juneau AK 99801

Dear Chairman Green:

This letter is to express my support of HB 473. This is a very positive and progressive 
step in the evolution of the firefighting community. You have witnessed, across the 
state. The positive effects of the Police Standards Council and the Emergency 
Medical Standards. It is imperative that the remaining branch of the emergency 
services triumvirate have the Alaska Fire Standards Council.

Thank you for your interest and assistance in this very necessary endeavor.

Sincerely,

Mike Nolan 
Fire Chief
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Official Business

Alaska State Legislature
SENATE 

Labor & Commerce Committee State C apitol 
Juneau, A K  99801-1182

M E M O R A N D U M

TO: REPRESENTATIVE JOE GREEN
CHAIRMAN, HOUSE JUDICIARY COMMITTEE

FROM: SENATOR .LOREN L E M A N /^ ^  W
CHAIRMAN, SENATE LABOR & COMMERCE COMMITTEE

DATE: APRIL 30,1998

RE: SCHEDULING SENATE BILL 254

Please schedule Senate Bill 254 (Levy on Permanent Fund Dividend) for a hearing in 
the House Judiciary Committee. SB 254 was reported from the House Labor & 
Commerce Committee yesterday (April 29).

SB 254 was introduced January 23 by the Senate Labor and Commerce Committee. 
The legislation amends AS 43.23.065 to lower the exemption for PFD garnishment 
from 45 percent to 20 percent. SB 254 passed the Senate on March 19 by a vote of 
14 to 1.

Attached is a sponsor statement and copy of the bill. If you have any questions 
please contact me or my staff aide Mike Pauley at 465-3841.



Senator D ave D onley
A L A SK A  ST A T E L E G ISL A T U R E

M E M O R A N D U M

To: Representative Joe Green 
Chair, House Judiciary Committee

From: Senator Dave Donley ^

Re: Hearing Request for Senate Bill 304 "An Act relating to offenses 
committed in a highway work zone"

Date: April 20,1998

I respectfully request you schedule Senate Bill 304, relating to offenses committed 
in a highway work zone, for a committee hearing at your earliest convenience.

Senate Bill 304 would double the fines for moving traffic violations in 
construction zones in an effort to protect highway construction workers. If 
passed, Alaska would join 26 other states which have increased sanctions for 
motorists who recklessly endanger the safety of roadway workers.

If you have any questions or need additional information please call myself or 
James Armstrong of my staff at 465-3892.
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M E M B E R :  Senate Finance Committee • Legislative Budget 6. Audit Committee
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1 Produced in Uoulel



A laska S ta te Leg is la tu re

• Interim (May-Dee.) - 
10928 Eagle River Rd. Suite 140 
Eagle River. Alaska 99577 

■a (907) 694-6683 
fax (907) 694-1015

- Session (Ian -May) - 
Alaska State Capitol 

luneau, Alaska 99801-1182 
w (907) 465-2199 
FAX (907) 465-4587

Toll free (800) 342-2199

- E-mail - 
Represent AtiveJ'recLDyson

(s'Legis state ak us

- Internet -
http //www akrepublicans org

R e p r e s e n t a t iv e  F r e d  D y s o n

To:

From:
Date:
Re:

M E M O R A N D U M

Representative Joe Green, C hairm an 
H ouse Judiciary Com m ittee 
Representative Fred 
April 16,1998 
HB-442

1 am  respectfully requesting a hearing for HB-442 at your earliest 
convenience.

We w ould like the committee to hear teleconferenced testim ony .rom  
potential w itnesses including: D epartm ent of Corrections, Allvest 
Corporation, and  operators of C om m unity Residential Centers (CRC).

Please find attached:
• Sponsor Statem ent
• Sponsor's Substitute HB-442

Before the hearing, I will subm it a fiscal note and additional supporting  
documents.

If you have any  questions please contact Pat H arm an in m y office at x2195



A L A S K A  S T A T E  L E G IS L A T U R E

Session:
State Capito l
Juneau, Alaska 99801-1182 
(907) 465-3779 -  Phone 
(907) 465-2833 -  Fax

Interim:
145 M a in St. Loop Suite 221 

Kenai, Alaska 99611 
(907) 283-7223 -  Phone 

(907) 283-3075 -  Fax

REPRESENTATIVE MARK D. HODGINS 
House District 9

May 1,1998

Representative Joe Green 
Chairman
House Judiciary Committee

RE: Scheduling HB-340 - "An Act relating to Child Abuse and 
Neglect."

Dear Chairman Green,

HB-340 "An Act relating to Child Abuse, Neglect and child-in-need-of- 
aid proceedings," has been referred to your committee.

I, respectfully, request a hearing on HB-340 in the House Judiciary 
committee.

Thank you for your consideration of this request.

Sincerely,

Mark Hodgins, 
Representative District 9
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O fficial Business

Alaska State Legislature
SENATE

State Capitol 
Juneau, AK 99801-1182

Senate Labor & Commerce Committee 

Memo

TO: Representative Joe Green, Chairman
House Judiciary Committee a

FROM: Senator Loren Leman, Chuirma^^$i>
Senate Labor & Commerce Committee, Sponsor

DATE April 29, 1998

RE: Hearing for SB 329: Investment Club License Exemption

Please schedule at your earliest convenience Senate Bill 329, which exempts 
investment clubs from the requirement to obtain a business license, and 
clarifies the definition of a business.

I have attached a copy of the bill and sponsor statement.

Thank you for your consideration.
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STATE OF ALASKA
1998 LEGISLATIVE SESSION

F I S C A L  N O T E
BILL NO: H B 474

Title: An Act... relating to Correctional Officers
Sponsor: House Judiciary______________

Dept. Affected: Alaska Police Standards CouncilBRU: Alaska Police Standards Council_____
Component:____ ____________________________

Requestor: (H) Jud COMPONENT SERIAL NO.
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ANALYSIS: (Attach a separate page if necessary.)
The purpose of HB 474 is to provide the Alaska Police Standards Council regulatory authority for certification and training to 
Municipal Correctional Officers hired under contract by the Department of Corrections.Estimates are to train a minimum of 15 officers per year at a cost of $ 1500.00 per officer for the 120 hour course.The Alaska Police Training Fund allows for the establishment of training programs through the Alaska Police Standards Council, 
such as the Depatment of Corrections Municipal Correctional Offficer Academy.

Prepared By: 
Division:

Laddie Shaw
Alaska Police Standards Council

Phone:
Date:

465-4378
4-7-98

Approved by Commissioner: 
Agency: Ronald L. Otte, Dept, of Public Safety Da,e: R / 7 / ? /
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SPONSOR STATEMENT

HOUSE BILL 474

“An act relating to the Police Standards Council”

The Alaska Police Training Fund, created by the legislature, was established 
January 1, 1996. The purpose of this fund is to “...provide a stable funding 
source for law enforcement and corrections officer training....” To this end, 
the legislature established a schedule of surcharges to be applied to various 
offenses and provided that the equivalent of the surcharges be deposited in 
the Police Training Fund. This fund allows for the establishment of training 
programs through the Alaska Police Standards Council, such as the 
Department of Corrections Municipal Corrections Officer Academy.

HB 474 amends the Alaska Police Standards Council minimum standards 
for Probation, Parole, and Corrections Officers to include Municipal 
Correction Officers. Its purpose is to provide the Alaska Police Standards 
Council regulatory authority for certification and training of Municipal 
Correctional Officers hired under contract by the Department of Corrections.



PROPOSED *
ALASKA POLICE STANDARDS COUNCIL 

ARTICLE 2

MINIMUM STANDARD FOR PROBATION, PAROLE, [AND] 

CORRECTIONAL OFFICERS AND MUNICIPAL 
CORRECTIONAL OFFICERS

1 3  AAC 8 5 . 2 0 0 .  APPLICABILITY

(a ) The requirements of 13 AAC 8 5 .2 0 0  - 1 3  AAC 2 8 0 ,  except for 13  AAC
8 5 .2 1 5  and 13  AAC 8 5 .2 3 5 .  apply to probation, parole, and correctional 

officers hired or rehired by [A  CORRECTIONAL AGENCY] the Department 

of Corrections six months or more after the effective date of 1 3  AAC 8 5 .2 1 5  

and 13  AAC 8 5 .2 3 5  and those previously hired officers who seek to become 

certified after the effective date of 1 3  AAC 8 5 .2 1 5  and 13 AAC 8 5 .2 3 5 ;

(b ) The requirements o f 13  AAC 8 5 .2 0 0  - 1 3  AAC 8 5 . 2 8 0 r except for 13  AAC
8 5 .2 1 0  and 13  AAC 8 5 .2 3 0  apply to municipal correctional officers hired or 

rehired bv a municipality six months or more after the effective date o f 1 3  AAC
8 5 .2 1 5  and 13  AAC 8 5 .2 3 5  and those previously hired officers who seek to 

become certified after the effective date o f 1 3  AAC 5 .2 1 5 - 1 3  AAC 8 5 .2 3 5 .  

This subsection only applies to those municipal correctional officers employed 

bv a municipality that has adopted an ordinance under A S18 .6 5 . 2 8 5  that 

requires a person employed at a municipal correctional facility to meet the 

requirements of AS 1 8 .6 5 .1 3 0 - 1 8 .6 5 .2 9 0 .

(N EW ) 1 3  AAC 8 5 . 2 1 5 .  BASIC EMPLOYMENT STANDARDS FOR MUNICIPAL 

CORRECTIONAL OFFICERS
(a ) A municipality operating a correctional facility under contract with the State 

Department of Corrections may not hire a person as a municipal correctional 

officer unless the person meets the following minimum qualifications:
(1 )  is a citizen of the United States, or a resident alien who has 

demonstrated the intent to become a citizen of the United States;

( 2 )  is 1 9  years of age or older;

(3 )  is o f good moral character;

(4 )  is capable o f reading, understanding and has demonstrated

the ability to apply operational rules and policies;

( 5 )  is, at the time o f hire, certified by a licensed physician, certified
physicians assistant, or nurse practitioner on a medical

form supplied by the council to be physically sound and 

free from physical handicaps, including vision, hearing, and 

speech impairments that would, even with a reasonable 
accommodation, adversely affect performance as a municipal 

correctional officer.
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(b ) A municipality may not hire as a municipal correctional officer a person,

(1 )  who has been convicted of a felony by a civilian court o f this 

state, the United States, or another state or territory, or by a 

military court;

(2 )  who has been convicted by a civilian court o f this state, the 

United States, or another state or territory, or by a military 

court, during the three years immediately before hire as a 

municipal correctional officer, o f a misdemeanor crime

of dishonesty or moral turpitude, o f a misdemeanor crime 

that resulted in serious physical injury to another person, or o f 
two or more DWI offenses;

(3 )  who has been convicted by a civilian court o f this state, the 
United States, or another state or territory, or by a military 

court, of the sale, possession for purposes o f sale, manufacture, 

or transport o f controlled substances;

(4 )  who has within three years before the date o f hire, illegally used 

a controlled substance other than marijuana unless the person was

under the age of 21  years at the time o f using the controlled

substance;

( 5 )  who has been denied any certification by the council or has had 

a basic certificate revoked by the council regarding qualifications 

to be a municipal correctional officer, unless the denial or 
revocation has been rescinded by the council.

(c ) A municipality must within 9 0  days after the date of hire, confirm that the 
person hired as a municipal correctional officer meets the standards o f (a ) and

(b) of this section. Upon written request by the municipality, the council will
in its discretion, grant an extension of the 9 0  day period if the council

determines that the person will probably be able to meet the standards by the 
end of the extension period. If a municipality concludes at the end o f an 

investigation t! at a person does not meet the required standards, the agency 
shall immediately discharge the person from employment as a municipal 

correctional officer. When determining whether a person meets the standards 

of (a) and (b ) of this section, the municipality shall

(1 )  obtain proof of age, citizenship status, and applicable education;

(2 )  obtain fingerprints on two copies of FBI applicant card F D -2 5 8 , 
and forward both cards to the automated fingerprint 

identification section o f the Department of Public Safety;

(3 )  obtain a complete personal history of the person on a form 
supplied or approved by the council;

( 4 )  conduct a thorough personal-history investigation o f the person 
to determine character traits and habits indicative o f moral 

character and fitness as a municipal correctional officer, which 
includes a criminal history, wants and warrants check, a check o f
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prior job references, and a check o f personal references;
( 5 )  obtain a complete medical history report o f the person; the

report must be provided to a licensed physician, or certified

physicians assistant, or nurse practitioner for use in conducting a 

physical examination of the person;

( 6 )  determine if the person has ever been denied any certification or 

if any certification has been revoked, by the council or by a 

sim ilar agency in another jurisdiction, and if so, what the 

circumstances of the denial or revocation were, and whether the 

denial or revocation has been rescinded.

(d ) All information, documents, and reports obtained by a municipality under (c ) 

of this section must be placed in the permanent files of the municipality and 

must be available for examination, at any reasonable time, by representatives o f 

the council. A copy of any criminal record discovered and o f the following 

completed council forms must be sent to the council within 9 0  days after the 

date o f each hire:
( 1 )  medical examination form;

(2 )  health questionnaire;

( 3 )  personal history statement.
(e ) A municipality shall begin field training with a municipal correctional officer, 

using the Department of Corrections Municipal Correctional Officers Field 

Training Manual, immediately after the officer is hired. The field training 

manual must be completed and sent to the council within six months after the 

date the officer began work with the agency.

(f) The information in the council's files regarding an applicant or a municipal 

correctional officer is confidential, and available only for use by the council in 

carrying out requirements o f AS 18.65.130 - 18.65.290 and the regulations 

adopted under AS 18.65.130 - 18.65.290. However, training records and 

the documents listed in (c ) and (d ) of this section relating to an applicant or a 

municipal correctional officer may be reviewed by the applicant or the officer. 

Information that indicates that a person might not qualify for certification as an 

officer, or that adversely reflects upon a person's ability to be a competent 

officer will, in the council's discretion, be furnished by the council to a 

correctional agency. An officer or applicant may not review information in the 
council's files which was supplied to the council with the understanding that the 
information or the source o f the information would remain confidential, except 

that any information that serves as the basis for a decision to deny or revoke 

certification will be revealed to the officer or applicant.

(g ) If the signature of the officer or applicant is required on a council form, the 
signature must be under oath or affirmation and must be accompanied by
a statement by the officer or applicant that the information supplied is true, 

to the best o f the person's knowledge.
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1 3 AAC 8 5 . 2 2 0 .  PERMANENT EMPLOYMENT FOR PROBATION, PAROLE, [AND] 
CORRECTIONAL OFFICERS AND MUNICIPAL CORRECTIONAL OFFICERS.

(a ) A correctional agency may not grant a person permanent status as a probation, 

parole, or correctional officer unless the person has a current basic certificate 

issued by the council under 13  AAC 8 5 .2 3 0 ;  or as a municipal correctional 

officer unless the person has a current basic certificate issued bv the council 

under 13  AAC 8 5 . 2 3 5 .

(b ) A correctional agency may not employ a person as a probation, parole, or 

correctional officer, or municipal correctional officer for more than 1 4  

consecutive months unless the person has a current basic certificate issued by 

the council under 13  AAC 8 5 .2 3 0  or 18  AAC 8 5 .2 3 5 .  or an extension is 

granted under (c ) o f this section.

(c ) The council will, in its discretion, grant an extension for employment for longer 

than 1 4  consecutive months if the chief administrative officer o f the 

correctional agency makes a written request for extension and certifies that the 

agency is temporarily understaffed. An extension will not exceed six months.

1 3  AAC 8 5 . 2 3 0 .  BASIC CERTIFICATE FOR PROBATION. PAROLE AND 

CORRECTIONAL OFFICERS (No Change Except for Title)

(N EW ) 1 3  AAC 8 5 .2 3 5 .  BASIC CERTIFICATE FOR MUNICIPAL CORRECTIONAL 

OFFICERS
(a ) The council will issue a basic certificate to a municipal correctional officer 

meeting the standards set out in this section. No certificate will be issued unless 

documents required under 13  AAC 8 5 .2 1 5  are submitted to the council.

(b ) To be eligible for the award of a basic municipal correctional officer certificate, 

an applicant must
(1 )  successfully complete the Department of Corrections basic 

municipal correctional officer training program meeting the 

standards set out in 13  AAC 8 7 .0 7 5  and field training required 

by 13  AAC 8 5 .2 1 5 ;

( 2 )  be a full time, paid municipal correctional officer employed by a 
correctional agency in Alaska;

( 3 )  have worked 12 consecutive months as a municipal correctional 

officer on a probationary status with the participating 
municipality where the applicant is employed at the time of 

application for certification;

(4 )  meet the basic employment standards set out in 13  AAC

8 5 .2 1  5; and
(5 )  attest and subscribe to the municipal correctional officer Code of 

Ethics.

(c ) The municipal correctional officer Code of Ethics is:

As a municipal correctional officer, my fundamental duty is to respect the
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dignity and individuality of all people, to provide professional and compassionate 

service, and to be unfailingly honest. I will respect the right o f the public 

to be safeguarded from criminal activity, and will be diligent in recording and 

making available for review all case information that could contribute to sound 

decisions affecting the public safety, or an inmate. I will maintain the integrity 

of private information, and will neither seek personal data beyond that needed 
to perform my duties, nor reveal case information to anyone not having a 

proper professional use for the information. In making public statements, I will 

clearly distinguish between those that are my personal views and those that are 

made on behalf of the agency. I will not use my official position to secure 

privileges or advantages for myself, and will not accept any gift or favor that 

implies an obligation inconsistent with the objective exercise o f my professional 

duties. I will not act in my official capacity in any matter in which ! have a 

personal interest that could in the least degree impair my objectivity. I will not 
engage in undue familiarity with inmates. I will report any corrupt or unethical 

behavior of a fellow municipal correctional officer that could affect either an 

inmate or the integrity of the agency, but will not make statements critical of 
colleagues or other criminal justice agencies unless the underlying facts are 

verifiable. I will respect the importance of, and cooperate with, all elements of 

the criminal justice system, and will develop relationships with colleagues to 

promote mutual respect for the profession and improvement o f the quality of 

service provided.

(d ) Not withstanding (a ) and (b ) of this section, the council w ill, in its discretion, 

issue a basic municipal correctional officer certificate, to an applicant with a 

current basic correctional officer certificate in this or another state, or a 

certificate which has lapsed for a period of less than five years. The council will 

in its discretion, require supplemental training by the applicant, as a condition 

of issuing a certificate under this subsection.

(e ) College credits or degrees awarded by an institution of higher learning will be 
recognized by the council only if the institution is accredited by the 

National Association of Post-Secondary Education.

13  AAC 8 5 .2 4 0 .  WAIVER AND RECIPROCITY
(a ) The council will, in its discretion, waive part or all of the training required 

under 13  AAC 8 5 .2 3 0 (b ) ( 1 )  or (c ) (1 )  or 13  AAC 8 5 .2 3 5  ( b ) ( 1 ) if an 

applicant furnishes satisfactory evidence of successful completion o f an 

equivalent training program.
(b ) The council will, in its discretion, enter into reciprocity agreements for 

certification with states that regulate or supervise the quality o f probation, 

parole or correctional officer training, or municipal correctional

officer training and that require training standards for probation, parole, or 
correctional officers, or municipal correctional officers equivalent to the 

standards set by the council.



(c ) Notwithstanding (a) of this section, the council will not grant a waiver if the

applicant was previously issued a certificate that lapsed more than five years 

before the waiver was sought.

13 AAC 8 5 . 2 5 0 .  PERSONNEL REPORTS

(a ) A correctional agency shall report to the council the name, address, and other 

pertinent information concerning each newly appointed probation, parole [O R], 

correctional officer or municipal correctional officer within 3 0  days after the 

probation, parole [O R ], correctional officer, or municipal correctional officer 

is appointed.
(b ) If a probation, parole [O R ], correctional officer, or municipal correctional 

officer resigns or is terminated from the agency, the agency shall notify the 

council within 3 0  days after the resignation or termination and shall state the 

reason for the resignation or termination.

(c ) Forms for the notification required in (a ) and (b) of this section will be supplied 

by the council. The council will keep the information, and will, in its discretion, 

furnish it to an agency that has hired or is considering the hire o f a person who 

resigned or was terminated from employment as a probation, parole, [OR] 

correctional officer, or municipal correctional officer.

13  AAC 8 5 . 2 6 0 .  DENIAL OF CERTIFICATE

(a ) The council will, in its discretion, deny a basic certificate upon a finding that the 

applicant for the certificate
(1 )  falsified or omitted information required to be provided on the 

application for certification or on supporting documents; or

( 2 )  has been discharged or resigned under threat o f discharge, for 

cause other than dishonesty or misconduct, from employment as 
a probation, parole or, correctional officer, or municipal 

correctional officer in this state or any other state or territory.

(b ) The council will deny a basic certificate upon a finding that the applicant for the 

certificate
( 1 )  has, after hire as a probation, parole, [O R] correctional officer* 

or municipal correctional officer, been convicted of a felony or 

o f a misdemeanor crime listed in 13 AAC 8 5 .2 1 0 (b ) ( 2 ) .  or 13 
AAC 8 5 . 2 1 5 (b ) ( 2 )  or ( 3 ) .  as applicable:

( 2 )  has, after hire as a probation, parole,[OR] correctional officer* 
or municipal correctional officer

(A ) used marijuana;
(B ) illegally used or possessed any other controlled substance; 

or
(C ) illegally purchased, sold, cultivated, transported, 

manufactured, or distributed a controlled substance;

( 3 )  does not meet the standards in 13 AAC 8 5 . 2 1 0 . or 13  AAC

6



8 5 .2 1  5 . as applicable: or

( 4 )  has been discharged or resigned under threat of discharge, 

for cause relating to dishonesty or misconduct, from 

employment as a probation, parole, [O R] correctional 

officer, or municipal correctional officer in this state or any 
other state or territory.

(c ) The executive director may act on an application for certification, 
consistent with standards and qualifications adopted by the council and 

consistent with AS 1 8 .6 5 .1 3 0  - 1 8 .6 5 .2 9 0 .  The executive director may 

deny an application if the applicant does not satisfy those requirements. 

An applicant aggrieved by the decision of the executive director may 

petition for review of that decision by the council. The council's review 

o f that decision is controlled by the Administrative Procedures Act.

(d ) If a person has been denied a basic certificate under this section, the 

person may petition the council for rescission of the denial after one year 

following the date of the denial. The petitioner must state in writing the 

reasons why the denial should be rescinded. A denial will, in the 

discretion o f the council, be rescinded for the following reasons:

( 1 )  Newly discovered evidence that by due diligence could not 

have been discovered before the effective date o f the 

denial;

( 2 )  the denial was based on a mistake of fact or law or on 
fraudulent evidence; or

( 3 )  conditions or circumstances have changed so that the basis 

for the denial no longer exists.

(e ) If a petition for rescission is based on one or more of the reasons set out 

in (d) of this section, a hearing on the petition for rescission will be held 

before a hearing officer or the council. Following the hearing, the council 

will decide whether to rescind the denial, and will state on the record at 

the hearing, or in writing, the reasons for the decision. If the denial is 

rescinded, the applicant is eligible for hire by a correctional agency, but 

must serve the full probationary period required under 13  AAC 8 5 .2 3 0  
or 13 AAC 8 5 .2 3 5 .  as applicable, before reapplying for certification.

1 3  AAC 8 5 .2 7 0 .  REVOCATION OF CERTIFICATE

(a ) The council will, in its discretion, revoke a basic certificate upon a finding

that the holder of the certificate

( 1 )  falsified or omitted information required to be provided on 
an application for certification, or in supporting documents;

( 2 )  has been discharged or resigned under threat of discharge, 

for cause other than for dishonesty or misconduct, from 

employment as a probation, parole, [O R] correctional 
officer, or municipal correctional officer in this state or any
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other state or territory; or

( 3 )  does not meet the standards in 13 AAC 8 5 .2 1 0  (a ) or (b ) 
or 13 AAC 8 5 .2 1 5  (a ) or (b ). as applicable.

(b ) The council will revoke a basic certificate upon a finding that the holder

of the certificate

( 1 )  has, after hire a probation, parole, [O R] correctional 

officer, or municipal correctional officer, been convicted of 

a felony or of a misdemeanor crime listed in 13  AAC
8 5 .2 1 0  (b )(2 ) or 13  AAC 8 5 .2 1 5  (b ) (2 )  or fbU 3 ). as 

applicable;
( 2 )  has, after hire as a probation, parole, [O R] correctional 

officer, or municipal correctional officer.

(A ) used marijuana;

(B) illegally used or possessed any other controlled 

substances; or
(C) illegally purchased, sold, cultivated, transported, 

manufactured, or distributed a controlled substances; or

(3 )  has been discharged or resigned under threat o f discharge, 

for cause relating to dishonesty or misconduct, 

employment as a probation, parole, [O R] correctional 

officer, or municipal correctional officer in this state or any 

other state or territory.

(c ) The executive director of the council may initiate proceedings under the 
Administrative Procedure Act for the revocation o f a certificate issued 
by the council when the revocation complies with AS 1 8 .6 5 .1 3 0  - 

1 8 . 6 5 . 2 9 0  and 13 AAC 8 5 .2 0 0  - 13 AAC 8 5 .2 8 0 .
(d ) If a basic certificate was revoked under this section, the former 

probation, parole, [OR] correctional officer, or municipal correctional 

officer may petition the council for rescission of the revocation after one 

year following the date of the revocation. The petitioner must state in 

writing the reasons why the revocation should be rescinded. A 

revocation will, in the discretion of the council, be rescinded for the 

following reasons:
( 1 )  Newly discovered evidence that by due diligence could not 

have been discovered before the effective date of the 

revocation;
( 2 )  the revocation was based on a mistake of fact or law or on 

fraudulent evidence; or
( 3 )  conditions or circumstances have changed so that the basis 

for the revocation no longer exists.

(e ) If a petition for rescission is based on one or more of the reasons set out 

in (d ) of the section, a hearing on the petition for rescission will be held 
before a hearing officer or the council. Following the hearing, the
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council will decide whether to rescind the revocation, and will state on 
the record at the hearing, or in writing, the reasons for the decision. If 

the revocation is rescinded, the petitioner is eligible for hire by a 

correctional agency, but must serve the full probationary period required 

under 13  AAC 8 5 .2 3 0  or 13  AAC 8 5 . 2 3 5 . as applicable, before 
applying for reinstatement o f a basic certificate.

1 3  AAC 8 5 . 2 8 0 .  LAPSE OF CERTIFICATE

(a ) A basic certificate lapses if the holder is not employed as a probation,
parole, [O R ], correctional officer, or municipal correctional officer with 

a correctional agency for a period of 12 consecutive months.

(b ) A person may request reinstatement of a lapsed certificate after serving
an additional 12-month probationary period. The council will, in its 

discretion, require supplemental training as a condition o f reinstatement. 
A certificate will not be reinstated if it has lapsed for more than five 

years.

(N EW ) 1 3  AAC 8 5 . 9 0 0 .  DEFINITIONS

In this chapter,
( 1 )  "controlled substance" means a controlled substance as defined 

in AS 1 1 . 7 1 . 9 0 0 ;

( 2 )  "correctional agency" means the Department o f Corrections 
or a municipality that has adopted an ordinance under AS

1 8 .6 5 .2 8 5  that requires a person employed at a municipal 

correctional facility to meet the requirements of 

AS 1 8 . 6 5 . 1 3 0 -  1 8 .6 5 .2 9 0 ;

(3 )  "correctional officer" means a person [(A )] appointed by the 

commissioner of corrections whose primary duty under AS
3 3 .3 0  is to provide custody, care, security, control, and 

discipline of persons charged or convicted o f offenses against 
the state or held under authority of state law; [O R (B ) 

EMPLOYED IN A MUNICIPAL CORRECTIONAL 

FACILITY BY A MUNICIPALITY THAT IS A 

CORRECTIONAL AGENCY];

(4 )  "council" means the Alaska Police Standards Council;

( 5 )  "felony" means a crime classified as a felony in Alaska at the 

time the crime was committed; a conviction in another 
jurisdiction by a civilian or military court is a felony conviction 

if the crime has elements similar to those of a felony under 

Alaska law at the time the offense was committed; a completed 

suspended imposition o f sentence, expungement of record, or

a pardon does not remove a felony conviction from a person's 
record;

9



( 6 )  "for cause relating to dishonesty or misconduct" means acts or 

conduct that would cause a reasonable person to have 

substantial doubts about an individual's honesty, fairness, and 

respect for the rights of others and for the laws o f the state 

and the United States or that are detrimental to the integrity 
o f the department or agency where the officer works, 

including

(A ) illegal conduct, including the illegal purchase, use, 

possession, transportation, distribution, cultivation, 
manufacture, or sale of any controlled substance, 

any imitation controlled substance, or alcohol in an 

area that has adopted a local option under AS 
04.11.490-04.11.500;

(B ) conduct involving moral turpitude, including 

dishonesty, fraud, deceit, or misrepresentation in 

an application, examination, or other document

for securing employment, eligibility, or certification;

( 7 )  "good moral character" means the absence of acts or conduct 

that would cause a reasonable person to have substantial 

doubts about an individual's honesty, fairness, and respect for 

the rights of others and for the laws of the state and the 

nation; for purposes o f this standard, a determination o f lack 

oP'good moral character" is not restricted to acts that reflect 

moral turpitude, but may be based upon a consideration o f all 

aspects of a person's character; the following are indicia o f a 

lack o f good moral character:

(A ) illegal conduct;

(B ) conduct involving moral turpitude, including 

dishonesty, fraud, deceit, or misrepresentation;
(C ) intentional deception or fraud, or attempted 

deception or fraud in an application, examination, 
or other document for securing employment, 

eligibility, or certification;

(D ) conduct that adversely reflects on a person's 

fitness to perform as a police, probation, parole, 
[OR] correctional officer, or municipal 

correctional officer: examples include 

intoxication while on duty, unauthorized 

absences from duty not involving extenuating 
circumstances, or a history of personal habits off 

the job which could affect the officer's 
performance on the job, such as excessive use of 

alcohol; undue familiarity with inmates,
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probationers, or parolees is conduct that adversely 

reflects on a person's fitness to perform as a 

probation, parole, [OR] correctional officer, or 
municipal correctional officer:

(E ) illegal purchase, use, possession, transportation, 

distribution, cultivation, manufacture, or sale o f 

any controlled substance, any imitation controlled 

substance, or alcohol in an area that has adopted a 

local option under AS 0 4 .1 1 .4 9 0 - 0 4 .1 1 . 5 0 0 ;
( 8 )  "imitation controlled substance" means an imitation controlled 

substance as defined in AS 1 1 .7 3 .0 9 9  ;

( 9 )  "misdemeanor" means a crime classified as a misdemeanor in 

Alaska at the time the crime was committed; a conviction in 
another jurisdiction by a civilian or military court is a 

misdemeanor conviction if the crime has elements sim ilar to 

those o f a misdemeanor under Alaska law at the time the 

offense was committed; a completed suspended imposition of 

sentence, expungement of record, or a pardon does not 

remove a misdemeanor conviction from a person's record 
unless the offense was committed by the person before the age 

o f 2 1 ;

( 1 0 )  "moral turpitude" means an act

(A ) contrary to justice, honesty, principle, or good morals;
(B ) that violates the private and social duties that a person 

owes to another or to society in general; or

(C ) that is immoral in itself, regardless of illegality;
( 1 1 )  "municipal correctional officer" means a person employed bv a 

municipality in a municipal correctional facility on a full time 
basis

(A ) where the facility is operated under a contract 

with the Department o f Corrections, and the 

municipality has adopted an ordinance under AS 

1 8 .6 5 .2 6 5  that requires a person employed at a 

municipal correctional facility to meet the 

requirements of AS 1 8 .6 5 . 1 3 0 - -8 .6 5 . 290 :and

(B ) whose primary duty is to provide custody, care. 

security and control o f persons charged or 
convicted of offenses against the state or held 

under authority of state law: the term "municipal 

correctional officer" does not include emergency 

guard hires who are not required to be certified 

under this chapter:

[ 1 1 ]  ( 1 2 )  "parole officer" means a person appointed by the
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1 1 2 ] ( 1 3 )  

[ 1 3 ] ( 1 4 )

[H ] (15)

[15] (16)

[ 1 6 ]  ( 1 7 )

[17] (18)

[18] (19)

[ 1 9 ]  ( 2 0 )

commissioner of corrections to perform the duties of 

supervising the parole of prisoners under AS 3 3 . 1 6 ;  
"participating police department" includes the Alaska 

Department of Public Safety and a police department o f any 
political subdivision of the state that has not excluded itself 
under the provision o f AS 1 8 .6 5 .2 8 0  (b );

"police department" means a civil force o f police officers 

organized by the state or a political subdivision o f the state 

whose basic purpose and function is to maintain peace and 

order and to prevent and investigate criminal offenses; 

"probation officer" means a person appointed by the 

commissioner of corrections to perform the duties of a 

probation officer under AS 3 3 .0 5  ;

"probationary period" means employment as a police, 

probation, parole, [O R] correctional officer, or municipal 

correctional officer for a period of 12  consecutive months 

with a single police department or a single correctional 

agency; separation o f less than 91 consecutive days will be 
considered unbroken;

"serious physical injury" means serious physical injury as 
defined in AS 1 1 .8 1 .9 0 0  ;

"undue familiarity" means developing, or attempting to 

develop, an intimate, personal, or financial relationship with 

an inmate, probationer, or parolee, or otherwise failing to 

maintain an appropriate professional relationship with an 

inmate, probationer, or parolee;

"DWI offense" means the offense of operating a motor 

vehicle, aircraft, or watercraft while intoxicated under AS

2 8 . 3 5 . 0 3 0  or another law or ordinance with substantially 

sim ilar elements, or of refusal to submit to a chemical test 

under AS 2 8 .3 5 .0 3 2  or another law or ordinance with 
substantially similar elements;

"for cause relating to other than dishonesty or misconduct" 

means inefficiency, incompetency, dishonesty, misconduct, 

or some other reason that adversely affects the ability and 
fitness o f the officer to perform job duties or that is 

detrimental to the reputation, integrity, or discipline of the 

department or agency where the officer works, including 

conduct that adversely reflects on a person's fitness to 

perform as a police, probation, parole, [O R ] correctional 
officer, or municipal correctional officer: the term "for cause 

relating fo other than dishonesty or misconduct" Includes 

intoxication while on duty, unauthorized absences from duty



not involving extenuating circumstances, a history of 

personal habits off the job that could affect the officer's 

performance on the job, such as excessive use of alcohol, and 

undue familiarity with inmates, probationers, or parolees.

PRO PO SED  

A LA SKA  PO LIC E  STA N DA RDS COUNCIL 

A RTICLE 3

CERT IFICA TIO N  OF PRO BA TIO N , PA RO LE, CO RRECTIO N A L O FF IC ER

AND

M U N IC IPA L CO RRECTIO N A L O FFICER TRAIN ING PRO G RA M

(N EW ) 1 3  AAC 8 7 .0 7 5 .  CERTIFICATION OF BASIC MUNICIPAL 

CORRECTIONAL OFFICER TRAINING PROGRAM

(a) The Department of Corrections shall

( 1 )  establish a program o f instruction to qualify students for municipal 
correctional officer certificates under 13 AAC 8 5 .2 3 5 ;

( 2 )  apply for certification of the program of instruction by the council;

( 3 )  provide information to the council showing that the requirements for 

certifications of the program have been met; and
(4 )  comply with requirements of this chapter.

(b ) The council will approve the Department of Corrections' application for

certification of a program of instruction as meeting the requirements o f the

training program provided for in 13  AAC 8 5 .2 3 5 , upon a showing that the
program meets the following minimum standards;

(1 )  the program of instruction meets the requirements of 13 AAC 

8 7 .0 8 0  and the courses, curriculum and instruction are adequate

in content, quality, and length to provide students with the education 

and training necessary to become successful, knowledgeable, and 

effective municipal correctional officers;

(2 )  the directors and administrators have adequate training and 

experience, and all full time instructors have been certified under 

13 AAC 8 7 .0 8 5 ;
( 3 )  a copy of the rules of operation, program outline and policies 

pertaining to absences, grading, conduct, and conditions for dismissal 

for unsatisfactory conduct, is provided to each student upon 

enrollment;

(4 )  adequate records are kept to show attendance and grades, and 
satisfactory standards relating to attendance, progress, and conduct 

are enforced in accordance with the requirements of 13  AAC

8 7 . 0 8 0 ;

( 5 )  written examinations are required for each student in those courses
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for which written examinations are appropriate, and practical tests are 
required in those courses where practical tests are appropriate; and

(6 )  the Department o f Corrections gives students, upon successful

completion of the program, a certificate indicating the program of 

instruction was satisfactorily completed.

(c ) Within 10  working days after the completion of each program the 
Department of Corrections shall provide the council with a roster

o f those students who attended at least 9 0  percent of the classes offered (in 

class hours), and the roster must show the full name, rank, employing 

agency, and examination scores for each student completing the program.
(d ) The program o f instruction for municipal correctional officers is subject to 

periodic inspection by the council or its representatives to assure compliance 

with this section.

(e ) The council will in its discretion, certify additional training courses for 

municipal correctional officers, offered by the Department o f Corrections, 

designed to provide for continuing education, and supervisory, mid­
management, executive, specialized, and in service training.

(N EW ) 1 3  AAC 8 7 . 0 8 0 .  MUNICIPAL CORRECTIONAL OFFICER TRAINING 

PROGRAM REQUIREMENTS
(a ) The basic program of instruction for municipal correctional officers must 

include a minimum of 1 2 0  hours of instruction in security and search 

procedures, supervision o f inmates, use o f force and methods o f self defense, 

report writing, rights and responsibilities o f inmates, fire and emergency 
procedures, domestic violence, communication skills and interpersonal 

relations, special needs inmates, recognition of the signs and symptoms of 

mental illness and retardation, substance abuse, physical deficiencies and 

suicide prone behavior and suicide prevention, cross cultural awareness, legal 

issues and liability, cardiopulmonary resuscitation (CPR), and first aid 

instruction sufficient to qualify students for a standard Red Cross first aid 

certificate.
(b ) To receive credit for the municipal correctional officer training program for 

purposes of certification under 13 AAC 8 5 .2 3 5 ,  a person must attend all 

sessions o f the course, except for absences approved by the head of the 

program, and be awarded a certificate o f graduation by the head of the 

program. A person may not be certified for successful completion of the 
municipal correctional officer program if the person;

( 1 )  has excused absences exceeding 1 0  percent of the total hours 

o f instruction;

( 2 )  fails to achieve a passing grade of 7 0  percent or higher in each 
block of instruction; or

( 3 )  fails to achieve a cumulative average of 7 0  percent or higher.

14



(N EW ) 1 3 AAC 8 7 .0 8 5 .  CERTIFICATION OF MUNICIPAL CORRECTIONAL 

INSTRUCTORS
(a ) Except as provided in (d ) of this section, an instructor in the municipal 

correctional officer training program must be certified by the council as 

qualified to provide instruction to municipal correctional candidates for 

certification under 13  AAC 8 5 .2 3 5 .

(b ) The council will certify an instructor who meets the following minimum 

qualifications in the following areas of education, training, and experience:

(1 )  A person applying for certification to teach municipal 

correctional subjects must meet the following minimum 

criteria:

(A ) a high school diploma or its equivalent;

(B ) three years experience in corrections;

(C ) 4 0  hours of verified training in each subject to be 
taught;

(D ) at least 4 0  hours o f instructor development training 
approved by the council, including training in the areas 

o f communication, psychology of learning, techniques 
of instruction, use o f instructional aids, preparation and 

use of lesson plans, preparing and administering tests, 

teaching resources, and motivation; and

(E ) the recommendation of the director of the Department 
of Corrections training program established under

13  AAC 8 7 .0 8 0

(2 )  A person applying for certification to teach general subjects, 

including management, administration, or human relations 

must have

(A ) a baccalaureate degree;

(B ) at least three years of experience in the subject to be 

taught;
(C ) 4 0  hours of verified training in each subject to be 

taught; and

(D ) the recommendation of the director of the Department 

of Corrections' training program established under

13 AAC 8 7 .0 8 0 .

(c ) The council will, in its discretion, waive any part c f  the requirements o f (b ) 

of this section, if it finds that a person is qualified to be an instructor based 

upon education, training, or experience, despite the person's inability to 

meet the specific requirements of (b) o f this section.
(d ) An instructor used on a one-time basis for a specialized subject area of a 

training program may be classified as a guest lecturer. Requirements for 

application and certification as an instructor do not apply to a guest 
lecturer. A guest lecturer is defined as a person who, by reason of position
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or experience, can make a worthwhile contribution to a training program.
A guest lecturer must be experienced in a specialized area, and the 
instruction limited to that area of experience.

(e ) The director o f the Department of Corrections training program shall 

supervise all instructors to ensure instructional excellence is maintained.

(f) Instructor certification will, in the council's discretion, be revoked if

an instructor is found by the council to be no longer qualified. Revocation 

of instructor certification will be considered by the council if

( 1 )  the instructor is terminated, is asked to resign, or resigns 

instead of discharge for cause by the Department of 
Corrections;

(2 )  there is a recommendation to revoke certification by the 

Department o f Corrections for failure of the instructor to 
provide adequate instruction; or

(3 )  the holder o f the instructor certificate falsified or omitted 

required information on any application for certification or on 
supporting documents.

(g ) A person who is currently certified or licensed by the State o f Alaska or a 

nationally recognized certifying body need not be certified by the council 

to teach municipal correctional officer candidates in the subject for 
which the person is certified or licensed.

(h ) The director of the Department of Corrections training program must furnish 

the council documentary verification of the certification or licensure o f a 

person described in (g ) of this section before council approval as an 
instructor will be considered.

(I) An instructor certificate becomes inactive if the holder of the certificate does

not instruct at least one course certified by the council during an interval of 
three consecutive years.

( j)  An inactive instructor certificate may be reactivated upon written request of

the Department o f Corrections following the applicant's instruction of at least 

one course, certified by the council, under direct supervision of a currently 
certified instructor.

Article 3  definitions (becomes Article 4 )

16



0-LS1687 \A
Luckhaupt

3/19/98

WORK DRAFT WORK DRAFT WORK DRAFT

HOUSE BELL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY TH E  HOUSE JU D IC IA R Y  C O M M ITTEE

Introduced:
Referred:

A BELL 

FOR  AN ACT ENTITLED  

"An Act relating to correctional officers."

BE  IT  ENACTED BY TH E  LEG ISLATURE  OF THE STATE OF ALASKA :

* Section 1. AS 18.65.285 is amended to read:

Sec. 18.65.285. Municipal correctional employees. A municipality that 

employs persons in a municipal correctional facility that does not, under contract 
with the state, house prisoners committed to the custody of the commissioner of 
corrections may, by ordinance, require that those persons meet the requirements of 

AS 18.65.130 - 18.65.290 that are applicable to correctional officers.

* Sec. 2. AS 18.65.290(2) is amended to read:

(2) "correctional officer" means a person

(A ) appointed by the commissioner of corrections whose 

primary duty under AS 33.30 is to provide custody, care, security, control, and 

discipline of persons charged or convicted of offenses against the state or held 

under authority of state law;

fB ) employed on a full-time basis bv a municipality and
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whose primary duty is to provide custody, care, security, control, and 

discipline of persons charged or convicted of offenses or held under 

authority of law in a municipal correctional facility, and the municipality

(i) holds persons who are committed to the custody 

of the commissioner of corrections in the correctional facility under 

a contract with the department of corrections: or

(ii) has adopted an ordinance under AS 18.65.28S 

making AS 18.65.130 - 18.65.290 applicable:
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Representative Joe Green
I V r r i n  I a

Sponsor Statem ent

HB 487 - Member approval of political and expansion activities

H B  4 8 7  e stab lish e s that an e lectric  cooperative m ay on ly  inc lude the co sts 

o f  p o lit ic a l or exp an sio n  a c t iv it ie s  in  its rate s i f  it; 1) ad v ise s  m em bers that 

rate m on ie s w il l  be u sed  fo r such  a c t iv it ie s , 2 )  te lls  them  how  m uch o f  the 

rate m oney w ou ld  be u sed  fo r such  a c t iv it ie s , 3 )  in fo rm s the m em ber that 

the cooperative  w ou ld  not re fu se  se rv ice  i f  the m em bers d ec lin e s to 

con sen t, and f in a lly , 4 )  re ce iv e s the con sen t o f  the m ember.

H B  4 8 7  em pow ers con sum ers by p ro v id in g  them  the opportunity to approve 

rate ch a rge s fo r p o lit ic a l and expan sion  a c t iv it ie s . A S 4 2 .0 5 .3 8 1  (a ) 

cu rren tly  re str ic ts rate m on ie s co llected  by  a u t ility  from  be ing  u sed  fo r 

p o lit ic a l con tribu tion s or pub lic  re la tion s, w ith  som e excep tion s. H ow ever, 

p o lit ic a l and expan sion  ac t iv it ie s  are b e in g  undertaken , w h ich  su g g e s ts  the 

statu te  needs c la r if ic a tio n .

W h ile  cooperative m em bers have the r igh t to vote fo r board m em bers w ho 

m ay  p u b lic ly  support or oppose po lit ica l or exp an sio n  ac tiv it ie s , 

p artic ip a tion  in  these e lec tio n s is  no to riou sly  low . H ow ever, each  m em ber 

does re ce ive  a b il l in g  statem ent, w h ich  cou ld  e a s ily  in c lude  a statem ent o f 

in ten t fo r the rate m on ie s co llected , and a  questionna ire  a sk in g  i f  the 

m em ber approved o f  the ir rate m oney b e in g  ded icated  to p o lit ic a l or 

exp an s io n  ac tiv it ie s .

H B  4 8 7  takes no po sit ion  on e lectric  u tility  indu stry  re structu ring . It on ly  

s a y s  that i f  a  u tility  w an ts to expand into another se rv ic e  area, it can  o n ly  do 

so  w ith  m on ie s approved  by its m em bers fo r that purpose.



Sec. 42.05.S81. Rates to be just and reasonable, (a ) A ll r a t e s  d e m a n d e d  o r  
r e c e iv e d  b y  a  p u b lic  u ti l i ty ,  o r  b y  a n y  tw o  o r  m o re  p u b lic  u t i l i t i e s  jo in tly , fo r  a  se rv ic e  
f u r n i s h e d  o r  to  b e  f u r n is h e d  s h a l l  b e  j u s t  a n d  r e a s o n a b le ;  h o w ev e r, a  r a t e  m a y  n o t  in c lu d e  
a n  a l lo w a n c e  fo r  c o s ts  o f  p o lit ic a l c o n t r ib u t io n s ,  o r  p u b lic  r e la t io n s  e x c e p t fo r  r e a s o n a b le  
a m o u n ts  s p e n t  fo r

(1 )  e n e r g y  c o n s e rv a t io n  e ffo rts ;
(2 ) p u b lic  in f o rm a tio n  d e s ig n e d  to  p ro m o te  m o re  e ff ic ie n t u s e  o f  th e  u t i l i ty ’s fa c ili t ie s  

o r  s e rv ic e s  o r  to  p r o te c t  th e  p h y s ic a l  p la n t  o f  th e  u t i l i ty ;
(3 )  in f o rm in g  s h a r e h o ld e r s  a n d  m e m b e rs  o f  a  c o o p e ra tiv e  o f  m e e t in g s  o f  t h e  u t i l i ty  a n d  

e n c o u r a g in g  a t te n d a n c e ;  o r
(4 )  e m e rg e n c y  s i t u a t io n s  to  th e  e x te n t  a n d  u n d e r  t h e  c i rc u m s ta n c e s  a u th o r iz e d  b y  th e  

c o m m is s io n  fo r go o d  c a u s e  sh o w n .
(b )  I n  e s ta b l i s h in g  th e  r e v e n u e  r e q u i r e m e n ts  o f  a  m u n ic ip a lly  o w n ed  a n d  o p e ra te d  

u t i l i t y  t h e  m u n ic ip a l i ty  is  e n t i t l e d  to  in c lu d e  a  r e a s o n a b le  r a t e  o f  r e tu r n .
(c) A  u ti l i ty ,  w h e th e r  s u b je c t  to  r e g u la t io n  b y  th e  c o m m iss io n  o r  e x e m p t fro m  

r e g u la t io n ,  m a y  n o t  c h a rg e  a  fee  fo r  c o n n e c t io n  to , d is c o n n e c tio n  fro m , o r  t r a n s f e r  o f 
s e r v ic e s  i n  a n  a m o u n t  in  e x c ess  o f  th e  a c tu a l  c o s t  to  t h e  u t i l i ty  o f  p e r fo rm in g  th e  se rv ic e  
p lu s  a  p ro f i t  a t  a  r e a s o n a b le  p e r c e n ta g e  o f  t h a t  c o s t n o t  to  ex c ee d  th e  p e rc e n ta g e  
e s ta b l i s h e d  b y  th e  c o m m iss io n  b y  r e g u la t io n .

(d )  A  u t i l i ty  s h a l l  p ro v id e  fo r  a  r e d u c e d  fee  o r  s u r c h a r g e  fo r  s ta n d b y  w a te r  fo r fire  
p r o te c t io n  s y s te m s  a p p ro v e d  u n d e r  A S  1 8 .7 0 .0 8 1  w h ic h  u s e  h y d r a u l ic  s p r in k le r s .

(e ) T h e  c o m m iss io n  s h a l l  a d o p t r e g u la t io n s  fo r  e le c tr ic  c o o p e ra tiv e s  a n d  fo r  local 
e x c h a n g e  te le p h o n e  u t i l i t i e s  s e t t in g  a  r a n g e  fo r  a d j u s tm e n t  o f  r a t e s  b y  a  s im p lif ie d  r a te  
f i l in g  p ro c e d u re .  A  c o o p e ra tiv e  o r  te le p h o n e  u t i l i ty  m a y  a p p ly  fo r  p e rm is s io n  to  a d ju s t  i t s  
r a t e s  o v e r  a  p e r io d  o f  t im e  u n d e r  th e  s im p lif ie d  r a t e  f ilin g  p ro c e d u re  r e g u la t io n s .  T h e  
c o m m is s io n  s h a l l  g r a n t  th e  a p p l ic a tio n  i f  th e  c o o p e ra tiv e  o r  te le p h o n e  u t i l i ty  s a t is f ie s  th e  
r e q u i r e m e n t s  o f  th e  r e g u la t io n s .  T h e  c o m m iss io n  m a y  r e v ie w  im p le m e n ta t io n  o f  th e

s im p lif ie d  r a t e  f il in g  p ro c e d u re  a t  r e a s o n a b le  in te r v a l s  a n d  m a y  re v o k e  p e rm is s io n  to  u s e  
t h e  p r o c e d u re  o r  r e q u i r e  m o d if ic a tio n  o f  th e  r a t e s  to  c o r r e c t  a n  e r ro r .  T h e  c o m m iss io n  
s h a l l  a d o p t  th e  r e g u la t io n s  c o n c e rn in g  a d ju s tm e n t  o f  r a t e s  b y  lo c a l e x c h a n g e  te le p h o n e  
u t i l i t i e s  o n  o r  b e fo re  O c to b e r  1, 1991.

(f) A  lo c a l e x c h a n g e  te le p h o n e  u t i l i ty  m a y  a d j u s t  i t s  r a t e s  in  c o n fo rm a n c e  w ith  c h a n g e s  
in  j u r i s d ic t io n a l  c o s t  a l lo c a t io n  fa c to rs  r e q u ir e d  b y  e i t h e r  t h e  F e d e r a l  C o m m u n ic a tio n s  
C o m m is s io n  o r  t h e  A la s k a  P u b lic  U ti l i t ie s  C o m m is s io n  u p o n  a  s h o w in g  to  th e  A la s k a  
P u b l ic  U t i l i t i e s  C o m m is s io n  o f

(1 )  t h e  o r d e r  r e q u i r in g  th e  c h a n g e  in  a l lo c a tio n  fa c to rs ;
(2 )  t h e  a g g r e g a te  s h i f t  in  r e v e n u e  r e q u i r e m e n t ,  s e g r e g a te d  b y  s e rv ic e  c la s s e s  o r  

c a te g o r ie s ,  c a u s e d  b y  th e  c h a n g e  in  a l lo c a tio n  f a c to rs ;  a n d
(3 )  t h e  r a t e  a d j u s tm e n t  r e q u ir e d  to  c o n fo rm  to  th e  r e q u i r e d  s h i f t  in  lo c a l r e v e n u e  

r e q u i r e m e n t .
(g ) T h e  c o m m iss io n  s h a l l  a llo w , a s  a  n e c e s s a r y  a n d  r e a s o n a b le  e x p e n s e ,  a l l  p a y m e n ts  

m a d e  to  t h e  D e p a r tm e n t  o f  E n v ir o n m e n ta l  C o n s e r v a t io n  u n d e r  A S  4 6 .1 4 .2 4 0  —  
4 6 .1 4 .2 5 0 . T h e  c o m m iss io n  s h a l l  a llo w  th e  p u b lic  u t i l i t y  to  r e c o v e r  th e s e  fe e s  th r o u g h  a  
p e r io d ic  f u e l  s u r c h a r g e  r a t e  a d ju s tm e n t .  (§ 6  c h  113 S L A  197 0 ; a m  § 1 ch  8 6  S L A  1976 ; 
a m  § 5 c h  106  S L A  1977; a m  § 4  c h  4 5  S L A  1980 ; a m  § 3  c h  1 0 4  S L A  1986; a m  § 1 c h  
8 7  S L A  1 9 9 0 ; a m  §§ 1, 2  c h  8 1  S L A  1991; a m  § 11 c h  7 4  S L A  1 9 9 3 )

Effect o f amendments. —  The 19 o amendment The 1991 amendment, effective June 27, 1991, 
added subsection (e). added the last sentence in subsection (e) and added
The 1990 amendment inserted “and for local ex- subsection (f). 

change telephone utilities” in the first sentence and The 1993 amendment, effective June 26, 1993, 
inserted “or telephone utility” after “cooperative” in added subsection (g). 
the second and third sentences of subsection (e).

N O T E S  T O  D E C I S I O N S

Separation of intrastate and interstate prop- within its statutory authority in excluding lobbying 
erties, expenses and revenues is required for expenses as part of a utility's revenue requirement, 
properly determining the adequacy of a utility’s Homer Elec. Ass’n v. State, Pub. Utils. C o m m’n, 756 
intrastate rates. United States v. R C A  Alaska Com- P.2d 874 (Alaska 1988).
munications, Inc., 597 P.2d 489 (Alaska 1979). Applied  in Alaska Pub. Util. C o m m’n v. Greater

Lobbying expenses excluded from revenue re- Anchorage Area Borough, 534 P.2d 549 (Alaska 1975). 
quirement. —  The commission acted reasonably and
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H O M E R  E L E C T R I C  A S S O C IA T IO N ,  
INC., Appellant,

v.
S T A T E  o f  A la sk a .  A L A S K A  P U B L I C  

U T I L I T I E S  C O M M IS S IO N ,  A ppellee .
No. S - 19 5 2 .

Supreme Court o f  Alaska.
May 20. 1988.

In connection with nonprofit electric  
cooperative 's  rate increase request, Public 
Utilities Commission entered orders exclud­
ing lobbying expenses from cooperative 's  
“ reven ue  requirement”  and allocating 100 
percent o f  costs t.,t.urred in rate-making 
proceeding to ci.. operative, and cooperative 
appealed. The Superior Court, Third Ju d i­
cia l District, Kenai, Charles K. Cranston, 
J . ,  affirmed Commission on all substantive 
issu es,  but remanded fo r  determination o f  
specif ic  proportion o f  cooperative ’s  dues a c­
tu a lly  used for lobbying purposes, and c o ­
operative  appealed. T h e  Suprem e Court, 
B u rke ,  J . ,  held that: (1) per s e  exclusion o f  
lobbying expenses from cooperative ’s " r e v ­
e n u e  requirement”  w a s  not abuse o f  Com ­
mission's discretion; (2) fees  Commission 
paid for serv ices  performed by A ttorney 
G en era l ’s office  in connection with rate- 
m aking proceeding w e r e  not " c o s ts ”  reco v­
era b le  by Commission; and (3) remand was 
required for individualized findings as to 
propriety o f  allocating 100 percent o f  costs 
o f  proceeding to cooperative .

Affirm ed in part, reversed  in part, and 
remanded with instructions.

Matthews, C J . ,  filed opinion dissenting 
in part.

1 .  E le c t r ic i ty  <*=>11.3(4)
Public Utilities Commission had discre­

tion under general s tatutory  authority to
exclude electric  cooperative ’s lobbying ex­
p en ses  from cooperative 's  "reven u e  re­
quirem ent,"  upon determination that inclu­
sion o f  such costs would be contrary to 
b e s t  interests o f  electric  cooperative 's  rate­
p a y ers ,  even though lobbying expenses

w ere  not listed in mandatory exclusion pro­
vision. A S 42 .05 .14 1 ,  42.05.141(aX3), 42.- 
05.381(a),
2. E lec tr ic i ty  « = > 1 1 .3(5)

Public Utilities Commission's  determi­
nation that it would not be ju st ,  fair or 
reasonable for electric  cooperative to 
charge ratepayers for lobbying activit ies 
carried out on cooperative 's  behalf  was 
subject to reasonable basis tes t  upon re­
v iew . A S  42 .05 .14 1 ,  42 .05.141(aX3), 42.05.- 
381(a).
3. E le c tr ic i ty  e ^ l  1.3(4)

Per  se  exclusion o f  lobbying expenses 
from  electric cooperative ’s "reven u e  re­
quirem ent" was not abuse o f  Public Utili­
ties  Commission's discretion in rate-making 
proceeding. A S 42 .05 .141 ,  42.05.141(aX3), 
42.05.381(a).
4. E lec tr ic i ty  «=>11.3(4)

“ C osts” recoverable b y  Public Utilities 
Commission in rate-making proceeding did 
not include fees  paid by Commission for  
serv ices  performed by A ttorn ey  General ’s 
o f f ic e  pursuant to explicit statutory man­
date. A S 4 2 .0 5 . 1 1 1 ,  42 .05 .1 11(b) ,  42.05.651,  
42.05.651(a),  42.06.610, 42.06.610(a).

See publication Words and Phrases 
for other judicial constructions and 
definitions.

5. E le c tr ic i ty  «=>11.3 (5 ,  7)
Determinations that e lectric coopera­

tive  could better pass along costs o f  rate- 
making proceeding to ratepayers  and that 
cooperative had "ca u sed ”  costs  o f  proceed­
ing by requesting rate increase did not 
ju s t i fy  Public Utilities Commission's  alloca­
tion o f  100 percent o f  costs  o f  rate-making 
proceeding to electric cooperative; remand 
w a s  required for individualized considera­
tion o f  facts o f  particular case,  A S  42.05.- 
651(a),  42.06.140 e t  seq.

C.R. Baldwin, Kenai, for  appellant.
Virginia A. Rusch, A s s t  A tty .  Gen., An­

chorage, and Grace B e rg  Schaible, A tty .  
Gen., Juneau, for appellee.

R og er  R, Kemppel, Donald C. Ellis, 
Kemppel, Huffman and Ginder, P .C .,  An-
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m erits and Homer Electric, joined by A la s­
ka Rural as amicus curiae on the lobbying 
expense issue, appealed the matter to the 
superior court. Homer Electric argued on 
appeal that (1) the APU C erred in exclud­
ing lobbying expenses from Homer E le c ­
tric 's  revenue requirement, (2) the A PU C  
erred  in including as costs those attorn ey ’s 
f e e s  attributable to sen dees  performed by 
the Attorney G en eral ’s o ff ice  and, (3) the 
A P U C  abused its discretion in allocating to 
Hom er Electric 100% o f  the costs incurred 
by the APUC in the rate making proceed­
ing. The superior court affirmed the 
A P U C  on all substantive issues, but re­
manded the case for  a determination o f  the 
specific proportion o f  Alaska Rural dues 
actually  used for lobbying purposes. Ho­
m er  Electric appeals the superior cou rt ’s 
ruling,

II .  E X C L U S IO N  OF 
L O B B Y I N G  E X P E N S E S

[ 1 ]  The A P U C ’s decision to exclude lob­
bying expenses in the case at bar was 
based upon its conclusion that, " a s  a mat­
te r  o f  law and public policy,"  lobbying ex­
penses should be excluded from public utili­
t ie s ’ revenue requirements.4 We must de­
cide whether such a policy decision w as  
within the A PU C 's legitimate statutory au­
thority and, if  so ,  w hether  there w a s  a 
reasonable basis for its application in the 
ca se  at bar.

The A PU C ’s general powers and duties 
are  defined in A S  42 .05 .14 1 .  T h at  statute  
provides in part:

(a) The Alaska Public Utilities Commis­
sion may

(3) m a k e  o r  r e q u i u  jusi, />?;>' a n d  

r e a s o n a b l e  r a t e s ,  classifications, regula-
4. The APUC's decision in this case was based 
upon its earlier decision on the same question 
in In re Chugach Elcc'ric Ass'n, APUC Order No. 
U-fl 1-53(21 )/U-63-57(9)/U-84-13(1) (1984).

5. Homer Electric adopts Alaska Rural's argu­
ment on this issue in toto.

6. The amendment, as originally proposed, read: 
All rates demanded or received by a public 
utility, or by any two or more public utilities

tions, practices, serv ices  and facilities for 
a public utilityf.]

(Emphasis added). In addition A S  42.05.- 
381(a) provides in part:

All rates demanded or received by a pub­
lic utility, or by any tw o  or more public 
utilities jointly, for  a sen dee  furnished or 
to be furnished s h a l l  b e  j u s t  a n d  r e a s o n ­

a b l e :  however, a rate may not include an 
allowance for co sts  o f  political contribu­
tions, or public re la t ion s________

(Emphasis added).
T h e  A PU C  asserts  that it has been given 

ample authority under these provisions to 
exclude any operating costs, including lob­
bying expenses, from a utility's revenue 
requirem ent when it concludes that inclu­
sion o f  such costs is contrary to the best 
interests  o f  the utility's ratepayers. A la s ­
ka Rural, appearing as amicus on behalf o f  
H om er E lectr ic ,5 argues that both the 
wording and legis lative history o f  A S 42.- 
05.381(a) preclude the A PU C  from exclud­
ing lobbying expenses from a utility ’s r e v e ­
nue requirement.

A laska R ural’s  argum ent is primarily one 
o f  leg is lative  in ten t  As originally enacted, 
A S  42.05.381(a) provided only that public 
utility rates be " ju s t  and reasonable,"  as 
determined by the APUC under its general 
rate  making authority. Ch. 1 1 3 ,  § 6, S L A
1970. The statute  was amended in 1976. 
how ever ,  to specify  certain expenditures 
which the A PU C  was r e q u i r e d  to omit 
from  a utility's allowable costs. Ch. 86,
§ 1 ,  S L A  1976. A s  originally proposed, the 
1976 amendment would have specifically  
excluded lobbying costs, as well as  costs in 
connection with advertising, political and 
charitable contributions, and public re la­
tions.* The bill w as  amended on the floor, 
how ever ,  to delete  the prohibitions on lob-

joinily, for a service furnished or lo be fur­
nished shall be jusi and reasonable; however, 
no rare m ay include an allowance jor costs of 
advertising, political or charitable contribu­
tions. lobbying expenses, or public rela­
tions. . . .

H.C.S.S.B. 50. 10th Leg.. 1st Sess. (May 14, 1977) 
(emphasis added). These exclusions were made 
subject to certain exceptions not relevant here. 
Id.
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byin g  expenses, advertising and charitable 
contributions.7

Alaska Rural argues  that the leg is la ­
ture 's  deletion o f  the term "lobbying ex ­
p en se s"  from the list amounts to a leg is la­
t ive  determination, not only that lobbying 
expenses  need not be excluded, but also 
that they may not be excluded from a 
utility 's  reven ue  requirement. In support 
o f  its argument, A lask a  Rural points to the 
s ta tem en ts  o f  R epresentative  Freem an, a 
sponsor o f  the amendment to rem ove " lob ­
bying ex p en ses"  from the list, who argued 
during debate on the measure:

Mr. Sp eak er  . . .  I am basing my o b jec­
tion on personal ex p er ien ce   [ A d v e r ­
tising, . . .  lobbying expenses, [and] char­
itable contributions . . .  these are the sort 
o f  things that—especially  the lobbying 
and advertising—are j u d  part o f  doing 
business. For instance, i f  a utility sends 
a man down here  to—in connection with 
a bill such as this, that's  lobbying, and I 
ju s t  see  no reason w h y  you  should . . .  a 
public utility espec ia lly  has to com e up 
with money to do business som ew h ere  
and this is ju s t  part o f  doing business. 
And I s e e  nothing to be gained by put­
ting these kinds o f  restrictions on a  utili­
ty.

Record o f  the H o u se  Floor Debate on H.C. 
S .S .B .  50 (May 20, 1977). A laska Rural 
concludes, based upon the foregoing, that 
the history o f  A S  42.05.381(a) evidences a 
c lear  leg is lative  intent to allow lobbying 
expenditures as part o f  a utility's reven ue  
requirement. W e do not agree.

T h e  mandatory exclusion provisions o f  
A S  45.05.381(a) simply specify  certain 
items which the A P U C  must exclude from 
a  utility ’s reven ue  requirement. T h e y  say  
nothing w h a ts o e v e r  about w hat the A PU C  
may exclude under its general authority to 
establish " ju st ,  fair  and reasonable ra te s ."  
A S  4 2 .0 5 .14 1(a)(3). T h e  leg islative  history 
upon which A la sk a  Rural relies s u g g e s ts  at 
m ost that the leg is latu re  did not intend to 
eliminate the A P U C ’s discretion to allow 
lobbying expenses  i f  it s a w  fit to do so. 
E ven  R ep resen tat ive  F reem an ’s comm ents, 
ho w ever ,  do not s u g g e s t  an intent to pro­
7. See H.C.S.S.B. 50, a m  H, 10th Leg., 1st Sess.

hibit the exclusion o f  such expenses w here  
the A PU C , in its discretion, determines that 
exclusion is appropriate.

[21  H aving found no express or implied 
sta tu to ry  prohibition on the A PU C 's  ruling, 
w e  should reverse  only if  we find that the 
A P U C  had no reasonable basis for  conclud­
ing that it was  not "just, fair and reason­
a b le "  for  public utilities to charge ratepay­
ers  for  lobbying activities carried out on 
the uti l it ies ’ behalf. See Alaska Public 
Utilities Comm'n v. Greater Anchorage 
Area Borough. 534 P.2d 549, 559 (Alaska 
1975) (A PU C  rate making decisions gen er­
ally  su b je c t  to "reasonable b as is"  test); 
Kelly v. Zamarello, 486 P.2d 906, 917  
(A laska 1971)  (reasonable basis t e s t  should 
be applied in ca ses  "concerning administra­
tive  expert ise  as to either complex sub ject  
m atter  or fundamental policy formula­
tions").

[3 1  In reaching its decision on the lobby­
ing expense  issue in this case, the A PU C  
relied upon severa l  o f  its earlier decisions 
excluding lobbying expenses. See In re 
Chugach Electric A s s ’rz, A PU C  Order No. 
U - 8 1 - 5 3  (21)/U —83—57(9)/U—84—13(1)
(1984); In re Enstar Natural Gas, A P U C  
Order No. U - S l - 1 0 1  (1982); In re RCA 
Alaska Communications, A P U C  Order 
N o. U—78—4(33) (1981) .  In those cases ,  the 
A P U C  noted that utility companies, in 
chargin g their customers for lobbying a c­
tiv it ies, are  "presuming to determine w ith­
out the prior knowledge or consent o f  
[their] ratepayers  what pending legislation 
is or  is not beneficial to them .”  In re 
Enstar Natural Gas, U—8 1 - 1 0 1  a t  3. I t  
also noted that the practice o f  forcing rate­
payers ,  by virtue o f  the utility’s monopoly 
status,  to subsidize political activit ies with 
which they  may not agree, has been re jec t ­
ed b y  numerous other jurisdictions. See In 
re RCA Alaska Communications, U -7 8 -  
4(33) at 95-96; see also In re Public Ser­
vice Co. o f Colorado, 13  P .U.R.4th 40, 58 
(CoIo.Pub.Util .Comm'n 1975); In re Wash­
ington Water Power Co., 24 P.U.R.4ch 39, 
50 (Idaho Pub.Util .Comm’n 1978); Wash­
ington Utilities and Transportation
(May 10. 1977).
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Comm'n v. Pacific Northwest Belt Tele­
phone, 26 P . l ’ .R.4th 495, 5 14  (Wash.Util.  & 
Trans.Com m 'n 1978). See generally In re 
Southwestern Bell Telephone, 19 P.U. 
R.4th 1, 27 -2 S  (Kansas S tate  Corp. Comm'n 
1977) (citing additional authorities). In ac­
cordance with these considerations, the 
A P U C  concluded that lobbying expenses 
w e r e  more appropriately borne by inves­
tors  than by ratepayers ,  and that such ac­
t iv it ies  should be financed out o f  profits 
ra th er  than out o f  general operating costs.

W e believe that the A P U C 's  decision rep­
resen ts  a logical solution to a difficult poli­
c y  problem, and one which is consistent 
w ith  the general regu latory  trend in this 
arena." We cannot s a y  that it was without 
an y  reasonable basis. N or can w e  s a y  that 
it  w a s  unreasonable for  the A P U C  to opt 
fo r  a per se rule concerning the exclusion 
o f  lobbying expenses, rather than a case  by 
ca se  approach based upon the individual 
merits o f  each lobbying e f fo r t .  T h e  latter 
approach w a s  explicitly abandoned by the 
A P U C  as unworkable b ecause  it required 
the Commission to make such "sub ject ive  
and judgm ental" decisions as:

Is  the Leg is la tu re  (or Congress)  acting 
w is e ly  in changing ex ist in g laws? What 
types  o f  proposed legislation should be 
defeated? Should a utility  be reim­
bursed for meritorious but unsuccessful 
lobbying efforts?  H ow should legisla­
tion beneficial to one u ti lity 's  ratepayers 
but detrimental to others  be treated? 

hi re Enstar Natural Gas, A P U C  Order 
No. U—8 1 —101 at 3 -4  (1982). W e agree
6. In fact, at least one court has held that it may 
be unconstitutional to force ratepayers to subsi­
dize political or religious activities with which 
thev do not agree. Cahill v. Public Service 
Comm'n. 69 N.Y.2d 265, 513 N.Y.S.2d 656, 657, 
506 N.E.2d 187, 188-89 (N.Y. 1986), cert, denied.
—  U.S. . 108 S.Ct. 100, 98 L.Ed.2d 61 (1987)
(plaintiff stated cause of action for violation of 
First Amendment rights based on Public Service 
Commission practice of including charitable 
contributions as pan of a utility's authorized 
expenditures).

9. Neither the APUC nor Homer Electric has
contested that ponion of the superior coun's 
decision which required remand for a determi­
nation of the specific percentage of Alaska Ru­
ral dues attributable to lobbying expenses. W e

with the APU C that it would be untenable 
to force  that body into a position o f  having 
to choose between "g o o d "  lobbying and 
"b ad " lobbying for purposes o f  estab lish­
ing a utility's proper revenue requirem ents.  
Thus, w e  hold that the A PU C  acted reason­
ably and within its statutory' authority  in 
excluding such expenses a lto g eth er . ’

I I I .  A T T O R N E Y  G E N E R A L 'S  
S E R V I C E S  A S  A N  E L E M E N T  

O F  C O ST S
[4] Alaska Statute 42.05.651(a) grants 

the A PU C  the authority to a l locate  among 
the parties, including the Commission it­
self ,  the costs incurred by the A P U C  in 
connection with certain rate  making pro­
ceedings. In this case ,  the A P U C  conclud­
ed that the fees  which it w a s  required to 
pay to the Attorney Gen eral 's  o f f ic e  for  the 
use o f  an assistant attorney gen era l  w ere  
allocable costs within the meaning o f  A S 
42.05.651(a).10 Accordingly, it assessed  
$482.06 in attorney ’s fees  ag a in st  Homer 
E lectric, as part o f  its cost allocation order. 
Hom er Electric contests  the allocation, ar­
guing that the term " c o s ts , ”  as  used in A S  
42.05.651(a), does not include attorney 's  
fe e s ,  and that, even  i f  it did, it would not 
include fees  paid to assistan t attorneys 
general who are statutorily  designated as 
legal counsel to the Commission. See A S 
4 2 .0 5 . 1 1 1 .

The APU C concluded, and the superior 
court agreed, that our holding in Amerada 
Hess Pipeline Corp. v. Alaska Public Util­
ities Comm'n, 7 1 1  P .2d 1 1 7 0  (A laska 1986), 
controls this issue. In Amerada Hess, w e
agree with the trial court's conclusion that the 
arbitrary 50% figure was unsupported by the 
evidence, and we affirm the lower couri's deci­
sion as to this limited remand.

10. The State Attorney General is designated by 
statute as staff counsel for the Commission. AS 
42.05.111. However, the two assistant attorneys 
general assigned to the APUC arc in fact paid 
for through "reimbursable services agreements." 
under which the Commission pays the Attorney 
General's office some J 120,000 per year in ex­
change for its services. Of this figure, the C o m­
mission estimates that 46% (or $55,000) of the 
services provided by these assistant attorneys 
general is attributable to hearings and investiga­
tions for which the Commission may recover 
costs under AS 42.05.651.
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held that the term " c o s t s , "  as used in A S  
42.06.610. includes fees  paid to temporary 
private counsel retained on a contract basis 
by the A P U C  in connection with proceed­
ings under the Pipeline Act. W e stated: 

We . . .  re ject  the o w n ers '  contention 
that A S 42.06.610 does not authorize the 
allocation o f  attorn ey 's  fees .  Pursuant 
to A S 42.06.610, the Commission is a u ­
thorized to allocate the " c o s t s "  o f  the 
proceeding. T h e  sta tu te  provides that 
"c o s ts "  include consultants' fees ,  but it 
nowhere excludes attorn ey 's  fees .  When 
the legislature u ses  the term costs, it 
often intends to include attorn ey 's  fees .  
See. e.g., A S  09.60.010. The inclusion o f  
attorn ey ’s fees  in the " c o s t s "  allocable in 
A S  42.06.610 is consistent both with the 
apparent intent o f  ih e  leg is lature  to a l­
low the A PU C to recoup its costs o f  
regulation, and with A S  42 .0 5 .14 1(1 )  
which provides that the pow ers  o f  the 
APU C shall be liberally  construed to a c­
complish its stated  purposes. Thus, w e  
hold that A S  42.06.610 authorizes the 
APU C  to allocate the co sts  incurred in 
hiring tem porary legal counsel fo r  a par­
ticular proceeding.

Id. at 1 18 2  (footnote omitted).  T h e  APU C 
points to the similarity in wording between 
A S  42.06.610 "  and A S  42 .05.651(a).12 and 
argues  that there is no reasoned basis upon 
which Amerada Hess can be distinguished 
from the ca se  at bar. I t  concludes, there­
fore, that a t to rn ey ’s fees ,  including those 
attributable to  the serv ice s  o f  the Attorney
11. AS 42.06.610(a) provides:

During a proceeding held under this chapter, 
the commission shall allocate the cost of the 
proceeding among the parties, including the 
commission, as is just under the circumstanc­
es. The costs allocated may include the costs 
of any time devoted to investigations or hear­
ings by hired consultants, whether or not the 
consultants appear as witnesses or partici­
pants. The commission shall provide an op­
portunity for any person objecting to an allo­
cation to be heard before the allocation be­
comes final,

12. See supra note 3.

13. AS 42.05.111 provides:

(a) The attorney general is legal counsel for 
the commission. The attorney general shall

General, are clearly allocable under the 
statute.

W e agree  with the APUC that the Amer­
ada Hess rationale is applicable in the con­
text o f  cost  allocations under A S  42.05.- 
651(a). Contrary to the APUC's assertion, 
how ever ,  that decision does not ju s t i fy  the 
co s t  allocation order entered here. Amera­
da Hess w a s  expressly limited to cost allo­
cations with regard to privately contracted 
“ tem porary legal counsel." 7 1 1  P.2d at 
1 1 8 1 - 8 2 .  That decision does not su g g est  
that the APU C is entitled to be reimbursed 
for  the cost  o f  services  rendered by the 
A ttorney General's  office pursuant to its 
statutory duty under A S 4 2 .0 5 . 1 1 1 , 13 nor do 
w e  think that such general overhead e x ­
penditures can be reasonably justif ied as 
an elem ent o f  " c o s ts "  under A S  42.05.- 
651(a).

A laska Statu te  42.05.651(a) provides that 
the A PU C  is entitled to allocate "co s ts  . . .  
including] the costs o f  any time devoted to 
investigation or hearing by hired consul­
tants . . .  [and] any out-of-pocket expenses 
incurred by the commission in the particu­
lar proceeding."  (emphasis added). Under 
traditional principles o f  ejusdem generis, 
w e m ust limit the application o f  the general 
term " c o s ts "  to those expenses which are 
similar in nature to the more specific  
term s, "hired consultants" and "out-of-  
p ocket  ex p en ses ."  See 2A N. Singer, Suth­
erland Statutory  Construction § 47.17 
(Sands 4th ed. 1984). Accordingly, while  it 
may be appropriate to allow recovery  o f  
the s ta te 's  expenses with regard to private­
ly contracted outside counsel,14 w e  do not

advise the commission in legal matters arising 
in the discharge of its duties and represent the 
commission in actions ;o which it is a party. 
If, in the opinion of the commission, the pub­
lic interest is not adequately represented by 
counsel in a proceeding, the attorney general, 
upon request of the commission, shall repre­
sent the public interest.
(b) The commission may employ tempo­

rary legal counsel from time to time in pro­
ceedings before the commission in which the 
attorney general is representing the public 
interest or a party before the commission.

14. W e  note that the use of temporary legal 
counsel is expressly limited by the terms of AS 
42.05.111(b) to those situations in which the 
Attorney General is representing the public in­
terest or a party before the commission.

v. PUBLIC UTIL. COM'N Alaska 879
474 (Aluka 1984)
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think it proper, under this s ta tu tory  
sch em e,  to permit reco very  for  routine s e r ­
v ic e s  rendered by o ff icers  o f  the s ta te  pur­
s u a n t  to an explicit  s tatutory  mandate.

Under the broad reading s u g g e s te d  by 
th e  A PU C , w e  can conceive o f  no s ta te  
ex p en se  incurred in connection with A P U C  
ra te  making proceedings which would fall 
o uts ide  the scope o f  the term “ costis" under 
A S  42.05.651(a). In our v ie w ,  the term 
" c o s t s "  was never  intended to be so broad­
ly construed. Thus, w e  hold that the 
A P U C  erred in allocating as part o f  its 
c o s t s  those fees  attributable to serv ice s  
perform ed by the A ttorney G en era l 's  o f f ic e  
in connection with this proceeding.

IV .  100% C O S T  A L L O C A T IO N  TO  
H O M E R  E L E C T R IC

[5] A laska S ta tu te  42.05.651(a) a l lo w s  
th e  A P U C  to allocate the co sts  o f  ra te  
m aking proceedings "am on g the parties, 
including the commission, as  is ju s t  under 
th e  c ircum stances.”  In determining w h eth ­
e r  an allocation is " ju s t  under the c ircum ­
s ta n c e s , "  the Commission m ay consider 
" t h e  results, ability to pay, evidence o f  
go o d  faith, other re levant factors  and miti­
g a t in g  circum stances."  A S  42.05.651(a).

In the case at bar, H om er Electr ic  and 
the APU C w ere  the only parties. T h e  
A P U C  allocated 100 ^  o f  the costs  o f  the 
proceeding to Hom er Electric .  The pri­
m a ry  justifications o ffered  by the Com m is­
sion in support o f  this resu lt  w e r e  (1) that 
H o m er  E lectric had a g re a ter  ability to p ay  
becau se  Homer E lectric  could pass the 
c o s ts  on to its ratepayers ,  w hile  the A P U C  
“ m u st  function under budgetary limita­
t io n s ,"  and (2) that, in fairness, " th e  cost-  
ca u s e r  should be the cost-payer,”  and H o ­
m e r  Electric  created these costs  by f il ing 
its tar if f  revisions. We a g re e  with H om er 
E lec tr ic  that such considerations, by th em ­
s e l v e s , 15 are insufficient to  ju s t i fy  the a l lo ­
cation in this case .
15. The Commission also noted that "Homer 
Electric was spared the expense of a full eviden­
tiary hearing." However, this cansideration is 
essentially neutral in character, the Commis­
sion was equally “spared" such costs. More­
over, AS 42.05.651(a) provides that costs should

In Amerada Hess, 7 1 1  P.2d at 1 18 0 ,  we 
upheld the cost allocation scheme estab­
lished under the Pipeline Act against a 
constitutional challenge claiming that the 
sta tu te  violated due process by allowing 
the Commission to be a " judge in its own 
ca u s e "  as to liability for costs. We stated: 

We conclude that the dual role o f  the 
A PU C as both administrator o f  its own 
budget and adjudicator o f  costs  does not 
violate sta te  due process if sufficient 
safeguards exist  against A P U C ’s discre­
tion. In this case, the A PU C 's  issuance 
o f  a reasoned decision explaining its cost 
allocation was sufficient safeguard  
against the A P U C ’s abuse o f  discretion. 
We can adequately check the APUC's 
exercise of discretion by relieving a 
decision setting forth the agency's fac­
tual premises and substantive consider­
ations.

Id. (emphasis added). We believe that this 
is an appropriate case  in which to act as a 
check  on the A PU C 's  discretion.

W e do not question the A PU C 's  general 
authority to determine the appropriate pro­
portion o f  the costs  to be borne by each 
party  in a  rate making proceeding. H o w ­
e v e r ,  w e  are  disturbed by the reasoning o f  
the  A PU C  in this case. The factors upon 
which the A P U C  order is based, i.e., that 
Hom er E lectric  can better pass along its 
co sts  and that Hom er Electric  "ca u sed ”  the 
co s ts  in this proceeding by requesting the 
rate  increase, would appear to be present 
in virtually e v e r y  case .  Indeed, the 
A P U C ’s argum ents su g g e s t  that it may be 
the Commission’s regular policy that utility 
companies bear all costs in rate making 
proceedings. Such a policy is contrary to 
the clear wording o f  A S  42.05.651(a), which 
a l low s the Commission to allocate costs 
am ong the parties " including the commis­
sion.” T o  allow the A P U C  to base its 
findings as  to its own liability upon such 
superficial and recurring grounds would be 
tantamount to interpreting the statute to
be allocated among the parties as is "just," 
whether they are incurred in hearings or inves­
tigations. Thus, the fact that this matter did not 
go to a “full evidentiary hearing" is not control­
ling.
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3. that " H E A  was spared the expense 

o f  a full evidentiary hearing in this pro­
ceed in g ."

read that "th e  comm ission may allocate 
costs among the parties e x c l u d i n g  t h e  

c o m m i s s i o n . ”  We think this is inconsist­
ent with the leg is lature 's  intent. C on se­
quently, we reverse  the A P U C ’s co s t  allo­
cation and remand for fu rth er  findings as 
to the propriety o f  a 100‘> co s t  allocation in 
the case at bar.16

V. C O N C L U S IO N  
The APUC rate-setting order, insofar as 

it relates to the exclusion o f  lobbying ex ­
penses from Homer E le c tr ic ’s reven u e  re ­
quirement, is A F F I R M E D .  In accordance 
with the trial cou rt ’s  ear l ier  order, how­
ever. we R E M A N D  to the superior court 
with instructions to R E M A N D  the m atter  
to the APUC for a determination o f  the 
specific  portion o f  A lask a  Rural dues actu­
ally used for lobbying activit ies .

The APUC cost allocation order is R E ­
V E R S E D  and the m atter  is R E M A N D E D  
to the superior court with instructions to 
R E M A N D  to the A P U C  with instructions 
that the A PU C  (1) exclude from its cost 
allocation any fe e s  attr ibutable  to serv ices  
performed b y  the A tto rn ey  G en era l ’s  o ff ice  
in connection with this proceeding, and (2) 
make further findings as to the propriety 
o f  a 100% cost allocation order  in this case.

M A TT H E W S, Chief Ju s t ic e ,  dissenting 
in part.

I agree  with the opinion, except as to 
part IV  concerning the 100% cost  allocation 
to Homer Electric.

APUC g a ve  three reasons in support o f  
this allocation:

1 .  ability to pay, finding that Hom er 
E lectric had the superior ability since it 
could pass the costs  on to the consumer;

2. "that insofar as  possible  the co s t  cau­
ser  should be the cost payer ; i.e. H E A  was 
the party w h o se  ta r if f  revision generated 
the audit and associated co s ts  in this pro­
ceeding and should be required to bear the 
burden o f  paying those c o s ts . ” ; and
16. W c  do not mean to suggest that the 100% 
cost allocation is necessarily unjustified. Our 
holding is simply that it is an abuse of discre-

T h e  expression o f  the third reason s u g ­
g e s t s  that if  the Commission had subjected 
the utility to a full evidentiary hearing and 
w a s  thus responsible for needless addition­
al w ork ,  the Commission would not have 
made the 100% allocation.

It  seem s to me that all o f  these reasons 
are  appropriate for consideration and that 
the Commission has expressed grounds 
which su ff ice  to satisfy  the " ju s t  under the 
c ircu m stan ces"  statutory standard. I 
would therefore  affirm the cost allocation.

( o  6 l l m U M I l l S « I ( M >

Dan (Ike) PARKER and P arker Paving, 
Inc., Appellants/Cross-Appellees,

v.
NORTHERN MIXING COMPANY, C J . 

G uthrie, Douglas Guthrie, and Guthrie 
M achinery Co., Appellees/Cross-Appel­
lants.

N os. S —1667, S - 17 3 7 .
Suprem e Court o f  Alaska.

May 27, 1988.

M em bers o f  de facto partnership own­
ing asphalt  plant sued each other over  
proper distribution o f  assets  and losses .  
T h e  Superior Court, Third Judicial District,  
Charles K .  Cranston, J . ,  made various find­
ings, rendered an accounting, and issued 
ju dgm en t from which all parties appealed. 
The Suprem e Court, Rabinowitz, C J . ,  held 
that: ( 1 )  trial court properly found that 
individual who advanced monies to de facto  
partnership w a s  not mem ber o f  partner­
ship, but w a s  creditor; (2) one partner w as  
entit led to partnership contribution fo r  val-
tion for the APUC to enter such an order with­
out a more individualized consideration of the 
facts of the particular case.
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Re Certification of Garbage and/ 
Refuse Utilities

Alaska Public Utilities Commission 
September 21, 1973 j

ORDER extending for another 60 days the tem ­
porary (60-day) certificates granledoo 19 refuse 
collection carriers formerly unde/ the jurisdic­
tion of the Alaska TransportatiOTi Commission 
but now deemed public utilities. Also, another 
refuse collection carrier is /dded  to the list 
receiving the temporary auth/rity.

[ABSTRACT OF DECISION. THE FULL 
CASE TEXT IS OMITTED.]

1. CERTIFICATE/, § 134 — Amendment —  
Temporary certin/ates —  Extensions of time —  
Factors. /

[ALASKA] Due to confusion over formal 
investigation / nd certificate requirements, the 
commission /extended for another 60 days the 
temporary dertificates granted to 19 refuse col­
lection cm iers formerly under the jurisdiction 
of the Alaska Transportation Commission but 
now deemed public utilities; another carrier also 
was added to the group receiving the temporary 
certificates.

V

Re City of Anchorage dba 
Municipal Light and Power 

Department

Additional respondent: Chugach Electric Asso­
ciation, Inc.

U-71-16 
Order No. 19

Alaska Public Utilities Commission 
September 27, 1973

ORDER resolving service area boundary 
conflicts between a municipal electric utility 
and a nearby electric cooperative. At least tem­
porarily, the municipal utility is awarded most 
areas within corporate limits as well as a non­
contiguous area around the airport. The cooper­
ative is granted the area beyond city limits, as 
well as limited areas within city limits for which 
it is the existing primary supplier. For those 
areas within city limits granted the cooperative, 
the commission notes that as the cooperative’s 
facilities for serving that area are depreciated, 
the municipal utility will have the right to con­
struct and operate replacement facilities.

1. CONSOLIDATION, MERGER. AND SALE. 
§ 28 —  Exchange o f properties and customers 
—  Objections to approval —  Financial encum­
brances.

[ALASKA] Where a municipal electric 
utility and an electric cooperative had several 
overlapping service areas and duplicative facili­
ties, the commission realized that a straight 
exchange of properties and customers would 
not solve the problem, since such an exchange 
could interfere with existing loan encumbrances 
or other financial obligations associated with 
certain facilities, 
p. 34.

2. SERVICE, § 221 —  Abandonment —

29
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Duplicative facilities —  Objections to approval
— Costs.

[ALASKA] Where a municipal electric 
utility and an electric cooperative had several 
overlapping service areas and duplicative facili­
ties, the com m ission realized that simply requir­
ing one or the other to remove and prematurely 
retire certain plant would not solve the problem, 
and could in fact be extremely costly, 
p. 34.

3. M ONOPOLY AND COMPETITION. § 28
—  Service areas — Division of territory —  
Municipal utility.

[ALASK A] Where a municipal electric 
utility and an electric cooperative had several 
overlapping service areas and duplicative facili­
ties, the commission attempted to resolve the 
problem (at least temporarily) by awarding the 
municipal utility most areas within city limits as 
well as a noncontiguous area in which was 
located the city airport; the territory represented 
the areas in which the municipality was the pri­
mary supplier and included Anchorage, Elmcn- 
dorf Air Force Base, Knik Arm, and Point 
Woronzof. 
p. 34.

4. M ONOPOLY AND COMPETITION, § 28
—  Service areas —  Division of territory —  
Cooperative.

[ALASK A ] Where a municipal electric 
utility and an electric cooperative had several 
overlapping service areas and duplicative facili­
ties, the commission attempted to resolve the 
problem (at least temporarily) by awarding the 
cooperative most areas outside city limits as 
well as certain areas within city limits in which 
the cooperative was the primary supplier, 
including Tum again, Spenard, and much of Fort 
Richardson, 
p. 35.

5. CERTIFICATES, § 96 —  Rival applications
—  Factors —  Priority in occupying field.

[ALASKA] Where an electric cooperative 
was granted temporary authority to serve the 
Point Campbell Military Reserve pending final 
adjudication of a territorial dispute with a 
municipal electric utility, it was told that it

would receive preferential consideration in a 
subsequent permanent certification proceeding 
for the Point Campbell area, 
p. 35.

6. SERVICE, § 251 —  Abandonment —  Dupli- 
cative facilities — Substitution o f facilities.

[ALASKA] Although an electric coopera­
tive was allowed (temporarily) to continue pro­
viding service in those limited areas of a munic­
ipally se r ed city in which the cooperative 
already had facilities in place, the municipal 
utility was told that it would be allowed to con­
struct and operate replacement facilities as the 
cooperative’s facilities were depreciated and 
retired, or it could allow the cooperative to 
renew its facilities, 
p. 36.

7. CONSOLIDATION. MERGER. AND SALE. 
§ 18 —  Exchange of properties and customers 
—  Commission plan —  Voluntary transfers.

[ALASKA] Although stating that it 
believed its plan to solve a territorial dispute 
was a reasonable means by which to eliminate 
duplicative plant and facilitate an orderly 
transfer of properties and customers, the com­
mission noted that its plan did not preclude any 
voluntary transfer or exchange plans developed 
by the affected parties, 
p. 37.

BY THE COMMISSION:

ORDER DELINEATING SERVICE 
AREAS AND PROVIDING FOR 

ELIMINATION OF UNDESIRABLE 
DUPLICATION OF FACILITIES

On December 21, 1970, the CITY OF 
ANCHORAGE d/b/a MUNICIPAL LIGHT 
AND POWER DEPARTMENT (ML&P) filed 
an application in Docket U-70-63 for a 
certificate of public convenience and necessity 
requesting authority to furnish electric public 
utility service throughout a service area situated 
within and immediately adjacent to the City of

30
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An chorage . A t  the time o f  filing o f  its 
application, M L & P  w a s  operating an extensive 
n etwork o f  e lec tr ic  generation, transmission, 
and distribution fac il it ies  for w hich  Com m ission 
authority was  not required prior to January 1 .
1 9 7 1 .

C o in cid en t  with this provision o f  e lectric 
serv ice  by M L & P ,  C H U G A C H  E L E C T R IC  
A S S O C I A T I O N ,  I N C .  ( C E A )  under authority 
gTanted by C ert if icate  o f  Public C on ven ien ce  
and N e c e s s i t y  N o .  8, w a s  furnishing similar ser­
v ice  in much o f  the serv ice  area requested by 
M L & P .  In the C o m m is s io n ’s opinion, the iden­
tical s erv ice s  being o ffered  in many instances 
by the two utilities represented undesirable 
duplication.

A S  4 2 .0 5 .2 2 1 ( d )  provid es  that in an area 
w here  the C o m m iss io n  determines that two or 
more public utilities are competing to furnish 
identical utility s erv ice ,  and that this com peti­
tion is  not in the public  interest, the C o m m is­
sion shall take appropriate action to eliminate 
the com petit ion  and any undesirable duplication 
o f  fac il it ies .  A cc o rd in g ly ,  on  March 1 1 ,  1 9 7 1 ,  
the C o m m iss io n  issued its Order N o .  1 in this 
proceeding seek in g  the ad vice  and assistance o f  
M L & P  and C E A  in:

( 1 )  delineating the s er v ic e  area boundaries 
o f  e a ch  utility in those areas o f  competition;

( 2 )  eliminating existing duplication and 
paralleling to the fu llest  reasonable extent;

( 3 )  precluding future duplication and paral­
leling;

(4) providing for the exchange o f  custom ­
ers and facil ities;

( 5 )  providing for such other mutually eq u i­
table arrangements as would be in the public 
interest.

Additionally , the order called for C E A  and 
M L & P  to file  with the Com m ission , and serve  
on each  other, briefs outlining their respective 
v i e w s  as to h o w  the C om m ission  should pro­
ceed  to take appropriate action to eliminate 
existing, and preclude future, undesirable dupli­
cation o f  facil it ies  and competition pursuant to 
A S  4 2 .0 5 .2 2 1 ( d ) .  E ach  brie f  was to include a 
proposed order designed to specifically  im ple­
ment the recom m endations and suggestions 
contained in the brief.

In response to Order N o .  1 herein, both

M L & P  and C E A  submiUcd proposed orders 
w hich w ould  establish a negotiating com m ittee 
and allow the utilities a period o f  six months to 
reach agreement on a voluntary basis. A lso ,  
C E A  proposed a second order which would 
establish interim serv ice  areas based pnncipally  
upon w hich  utility was the predominant sup­
plier. T h e  concept o f  (lie second proposed C E A  
order w as  accepted by the Comm ission and 
promulgated by its Order N o. 3 in this p ro ceed ­
ing, issued June 1 1 ,  1 9 7 1 .

On June 29, 1 9 7 1 ,  M L & P  filed a petition 
to vacate and declare void Order N o. 3 on the 
basis that the order had been entered ex parte 
without benefit o f  notice or publ'C hearing as 
provided b y  Order No. 1 .  In response to the 
petition o f  M L & P ,  the Com m issior ordered that 
oral argument relating to Order N o . 3 and its 
attached exhibit (map) would be heard on Ju ly
8. 1 9 7 1 .

Subsequent to the Ju ly  3, 1 9 7 1 ,  hearing, a 
scries o f  conferences were  held involving repre­
sentatives o f  M L & P ,  C E A ,  and the Com m ission  
Staff,  wherein a map was developed and 
accepted b y  all conferees  concerned, together 
with a recommendation to the Comm ission that 
that map b e  substituted for the one defining 
interim serv ice  areas issued as a part o f  Order 
N o.  3 .  Throughout Order No. 3  and in the 
related map, the terms ’’predominantly M L & P  
serv ice "  and "predominantly C E A  serv ice "  
w ere  utilized in conjunction with areas in w hich  
one  utility was authorized to proceed with the 
construction or installation o f  electric facilities 
without the prior concurrence o f  the other utility 
or o f  the Comm ission. A  consensus ev o lv ed  
during the course o f  the conferences that these 
terms w er e  som ewhat difficult to accurately 
define and that the interim sendee areas should 
refer s im ply to:

( 1 )  A reas  requiring waiver o f  objection 
from the other utility or approval o f  the C o m ­
mission prior to construction o f  electric fac i l i ­
ties;

(2) Areas in which one utility (as indicated 
b y  the map) could proceed with construction or 
installation o f  electric  facilities without a prior 
w a iver  o f  objection from the other utility or 
approval o f  the Com m ission.

T h e  Comm ission subsequently accepted
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the findings and recommendation arising from 
the co n feren ces  and implemented the suggested 
ch an ges  and modifications to Order N o. 3 by 
issuan ce o f  its Order N o.  6 herein. B y  its Orders 
N o .  8 and 10  the Com m ission  established the 
form s and procedures by w hich  "W aiver  o f  
O b je c t io n "  and "C om m ission  A pprovals"  would 
b e  processed  and obtained. T h e se  forms and 
procedu res  remain currently in e ffect .

B o th  M L & P  and C E A  in response to 
O rder  N o .  1 filed proposals for the establish­
m ent o f  a Negotiating Com m ittee for the pur­
p o s e  o f  consummating a voluntary agreement 
for the elimination o f  existing and future dupli­
cation  o f  e lec tr ic  facilities. Each utility had 
requ ested  a minimum period o f  six months to 
form ulate  a final plan for resolution o f  the prob­
lem . A cc o rd in g ly  the C om m ission  by its Order 
N o .  9 on August 3 1 .  19 7 1 .  established the 
requested Negotiating Com m ittee .  In addition to 
m em b ers  from each  o f  the utilities (as proposed 
b y  the utilities) one  Com m ission  S taff  member 
w a s  added by the Com m ission  to serve  as C o o r ­
dinating Chairman.

During the months o f  Septem ber. October, 
N o v e m b e r ,  and D ecem b er,  1 9 7 1 ,  a number o f  
m eet in gs  and w ork  sessions w e r e  held by  the 
C o m m it te e  and its various designated su b co m ­
m ittees .  A t  the con clu sion  o f  this four month 
period  o f  preparatory work, all parlies sup­
p o se d ly  w e r e  in agreement that adequate gu ide­
lines  had been established and that sufficient 
leg a l ,  engineering, and other related data had 
b een  com piled  to conduct meaningful, initial 
negotiat ions early in January o f  19 7 2 .  A c c o r d ­
in gly ,  the period o f  January 4 iJirough January 
8, 1 9 7 2 ,  w a s  set b y  all parties for that purpose.

T h e  full C o m m ittee  met at 9:00 A .M .  on 
Janu ary  4. 19 7 2 ,  with all parties presumably 
prepared to proceed with earnest negotiations 
directed  toward the ultimate and timely reso lu ­
tion o f  the long standing serv ice  area problem 
ex ist in g  betw een  M L & P  and C E A .  Unfortu­
n ate ly ,  shortly after negotiations opened it 
b e c a m e  o b v io u s  that there was  a w ide  d iver­
g e n c e  o f  opinion b etw een  certain representa­
t iv e s  o f  the parties as to which  exact issues 
w e r e  to b e  discussed, and ( i f  d iscussed) how  
th ey  w ere  to be approached. Considerable  d is­
cu ss io n  regarding a possib le  immediate

resolution o f  these differences ensued, and the 
final conclusion  o f  the Committee was that 
negotiations should be recessed until 9:00 
A .M ..  January 6, 19 7 2 .  at which time both C E A  
and M L & P  should be prepared to present firm 
opening proposals without further delay.

On January 6, 1972, (prior to the recon­
vening o f  negotiations) C E A  verbally requested 
a further recess  until approximately January 10, 
19 7 2 ,  in order to file a motion regarding 
modification o f  the procedures established by 
Order No. 9 in this proceeding. T h e  Negotiating 
Com m ittee  Chairman, with the verbal concur­
rence o f  the M L & P  counsel,  granted the exten­
sion. Subsequently ,  on January 10, 1972, C E A  
filed a motion requesting, in essence, that in lieu 
o f  further informal negotiations at that time, 
each utility should be required to submit its pro­
posal directly to the Commission for formal 
consideration.

F o l lo w in g  a series  o f  oral arguments and 
prehearing conferences,  it was the 
C om m iss ion 's  decision to accept the motion o f  
C E A  for curtailment o f  Negotiating Committee 
action with proposals by each party to be sub­
mitted directly  to the Commission. B y  its Order 
No. 1 3  issued April  4, 1972 . the Com m ission  
directed that C E A  and M L & P  file written pro­
posals s imultaneously not later than 4:30 P .M . 
on April 10, 19 7 2 ,  including but not limited to, 
specific recommendations for a solution to the 
serv ice  area dispute in question. Order N o. 13  
also set the matter for hearing on M ay 10, 19 7 2 ,  
a date which w as  ultimately continued until 
Septem ber 19 , 19 7 2 .

In its proposal C E A  recommended that 
M L & P  be awarded the fo llow ing described ser­
v ice  area:

"C om m encing  at the mouth (cast bank) o f  
Fish Creek (K n ik  Arm  o f  C o o k  Inlet), thence 
southerly along its east bank to its intersec­
tion with the center line o f  the Alaska R a il­
road right-of-way; thence south along the 
center line o f  the Alaska Railroad right-of- 
w a y  to tire center line o f  West Nortliem 
Lights B ou levard ; thence east along the 
center line o f  West Northern Lights B o u le ­
vard to the center line o f  the Minnesota B y -  
Pass; thence north along the center line o f  the
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? M innesota  B y -P a s s  to a point at w h ich  a 
projection o f  the northern boundary o f  B lock  

X ' jsfjn c  (9) o f  the R om ig  Park Subdivision 
w o u ld  intersect  the center line o f  the 
M in n esota  B y -P a ss ;  thence easterly along the 
northern boundary o f  B lo c k  Nine (9) o f  the 
R o m ig  Park Sub d iv is io n  to the center line o f  
Spenard R oad ; thence northeasterly along the 
center l in e  o f  Spenard Road to its intersection 
with the south bank o f  Chester Creek; thence 
gen erally  east along the south bank o f  
Chester  C re ek  to the center line o f  L ake  Otis 
Pa rk w ay ; thence south along the center line 
o f  L a k e  O tis  Parkw ay to the center l ine o f  
East Northern Lights Boulevard; thence cast 
along the sect ion  line comm on to Sections 
T w e n t y -o n e  ( 2 1 )  (all such sections being in 
T o w n sh ip  1 3  North, Range 3 West. Sew ard  
M erid ian) to the Center line o f  B o n iface  
P a rk w ay  to the center line o f  the Glenn 
H ig h w a y ;  thence west along the center line 
o f  the G len n  H ig h w a y  to the center l ine  o f  
Pine Street ;  thence generally west and north 
along the boundary o f  the Military 
R eservation  (E lm en dorf Air Force B a s e )  to 
K n ik  A r m ."

C E A  proposed to r e c e iv e  all area in the vic in ity  
o f  A n ch o rage  falling outside the ab ove  
described boundaries .

Additionally , C E A  contemplated that the 
parties w o u ld  be exchanging areas o f  serv ice  
with each  other to ach ieve  compactness and 
eliminate “patch w ork"  areas and that such 
exchanges w ould  b e  pursuant to an equalization 
o f  e c o n o m ic  burden.

In its filing M L & P  proposed that it should 
b e  awarded as its s erv ice  area all area within the 
corporate limits o f  Anchorage, including all 
future annexations. M L & P  also proposed to 
exchange all properties at depreciated book 
v a lu e  in accord an ce  with the arrangement gen­
erally  k n ow n  as the 'T en n essee  Plan."

In com paring the recommendation o f  C E A  
and M L & P  it w a s  obvious to the Com m ission  
that neither plan o ffered  an equitable solution to 
the p roblem . A ls o  it was equally o b viou s  that 
the sam e general impasse continued to exist 
betw een  the uti lities.

Pu b lic  hearings comm enced on Septem ber

19 , 1972 , to afford both C E A  and M L & P  the 
opportunity to augment their wriuen filings and 
to cross examine the other party on its proposal. 
M essieurs Robert E. Sharp, Herbert C .  Purcell , 
Gregory L . Jones, Donald R. Aubuchon, Robert 
L . Marshall, Charles D. Wood, and Robert 
Morrison appeared on behalf o f  M L & P ,  w hile  
L .  J .  Schultz, James D. Bumgardner, Gunnar 
Flygenring, and G eorge  Hedla presented testi­
m ony supporting C E A ’s position.

Mr. Sharp. Anchorage C ity  Manager, intro­
duced the C ity 's  Annual Statement and d is ­
cussed growth and planning activit ies relating 
to M L & P .  Mr. Purcell,  M L & P  Assistant C h ie f  
Engineer, discussed the desirability o f  establish­
ing the demarcation between serv ice  areas 
along natural boundaries w herever possible. He 
also emphasized the need for the utilities to 
have  Lheir individual serv ice  areas defined with 
the least practicable delay in order that they 
might proceed with orderly developm ent plan­
ning. Mr. Jones. Assistant Planner for the 
Greater Anchorage Area Borough, introduced 
ev iden ce  relating to the anticipated growth and 
zoning patterns applicable to the immediate 
Anchorage area. Mr. Aubuchon, Econom ist for 
the City, discussed the econom ic impact that 
implementation o f  the M L & P  proposal would 
have on that organization. H e also expressed a 
concern that any serv ice  area delineation made 
by the Commission afford M L & P  an opportu­
nity for continuing horizontal growth. Mr. 
Marshall, a Consultant for R. W . B eck  &  A s s o ­
ciates. appeared and expressed his opinion as to 
the feasibility o f  the C i ty ’s proposal. Mr. Wood, 
C ity  Controller, presented data relating to trans­
mission and distribution costs. Mr. Morrison, 
Budget Officer for the City, concluded testi­
mony in support o f  M L & P  with an explanation 
o f  the method by which overall  C ity administra­
t ive  costs were allocated between M L & P  and 
the various other City departments.

Mr. Schultz, General Manager o f  C E A ,  
g a ve  a detailed description o f  that utility’ s e l e c ­
tric system  and presented a series o f  exhibits 
relating to future subscribers trends and p ow er  
requirements. Mr. Bumgardner, C E A  O pera­
tions Manager, revealed C E A 's  long range 
transmission and distribution plan and d is ­
cussed the details o f  the proposal for
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del m ealing s e r v ic e  areas. Mr. Flygenring, C E A  
E x e c u t iv e  Assistan t for Finance, gave 
test im on y w h ich  described the various methods 
b y  w h ich  C E A  obtained funds for capital 
expan sion s. Mr. Hedla, a certified public 
accountant, con clu ded  testimony for C E A  with 
presentation o f  its financial statements.

[ I ,  2 )  Initially, the Com m ission  envisioned 
that the reso lution  o f  the serv ice  area problem 
w o u ld  result in the beginning o f  an extensive 
and orderly  transfer o f  properties and customers 
b e tw e e n  the uti lit ies . A fter  a thorough investiga­
tion o f  the matter, h ow ever ,  the Com m ission 
n o w  con clu d es  that such action would be nei­
ther feas ib le  nor reasonable. First, the distribu­
tion fac il it ies  o f  C E A  and M L & P  are subject to 
loan  encum brances  or bond covenants which 
p resu m ably  w i l l  require advance approval o f  
the loan or bond holders in order to permit 
retirem ent or disposal o f  any substantial item o f  
property  prior to its normal l ife  expectancy. 
Furthermore, in those  areas where direct dupli­
ca tion  presently  exists, the removal o f  one or 
the other o f  the paralleling facilities and the 
acco m p an yin g  transfer o f  subscribers would be 
ex tre m e ly  c o s t ly  and would  provide no im medi­
ate benefit  other than aesthetic. Rather than to 
fo rc e  a premature plant retirement on either util­
ity  in those  instances where both C E A  and 
M L & P  are furnishing identical s erv ice  in a 
g iv e n  area, it w o u ld  appear to be more appropri­
ate to restrict or  limit one o f  the utilit ies ’ con­
struction act iv it ies  but permit it to serve  its 
ex ist in g  cu stom ers  until present plant is fully 
depreciated  or is  sold voluntarily to the other 
utility.

T h e  C o m m iss io n  at this time w il l  assign 
firm fixed s er v ic e  areas to each o f  the utilities.

[3] E ssen t ia l ly  M L & P  wil l  be granted an 
o v e r a l l  s e r v ic e  area comprised o f  two individual 
non-con tiguous sub-areas. One o f  these sub- 
areas w i l l  en com pass  the Anchorage Interna­
tional Airport and all o f  Point W oronzof west o f  
that area in w h ich  C E A  is the so le  supplier and 
south to the township  line between T 1 2 N  and 
T 1 3 N ,  S . M .  M o r e  specifically , this sub-area is 
an area  bounded b y  a line beginning at point o f  
intersection o f  the  N W  com er  o f  the Point 
C a m p b ell  M il itary  R ese rv e  and the high water 
l in e  o f  K n ik  A rm ; thence cast to the S E  com er

o f  Sect ion  3 5 ,  T 1 3 N ,  R 4W , S .M .  (All further 
references to Sect ion s  in this sub-area descr ip  
tion refer to T 1 3 N ,  R 4W , S .M .) ;  thence north to 
N E  co m er  o f  S E  1/4 o f  Sect io n  3 5 ;  thence west 
to the N W  o f  co m e r  o f  the S E  1/4 o f  Section 35; 
thence north to the N E  co m er  o f  S W  1/4 o f  S e c ­
tion 26; thence w e s t  to the N W  com er o f  the 
S W  1/4 o f  Sect io n  2 6 ;  thence north to the NE 
com er o f  S E  1/4 o f  the N E  1/4 o f  Section 27; 
thence w est  to the S E  co m er  o f  the N E  1/4 o f 
the N W  1/4 o f  S ec t io n  2 7 ;  thence north to the 
point o f  intersection with the high water mark of 
Knik A rm ; thence generally southwesterly 
along the high w ater l ine o f  Knik  Arm to the 
point o f  beginning. E xcept for infrequent minor 
border area penetrations b y  C E A ,  M L & P  is the 
sole  present supplier in this sub-area.

T h e  second sub-area to be awarded to 
M L & P  is an area bounded generally by a line 
beginning at approximately the N W  corner of 
Section 24 , T 1 3 N ,  R 4W , S .M .  (Until otherwise 
indicated all further references to sections in 
this sub-area description refer to T 1 3 N ,  R4W, 
S .M .) ;  thence generally  south along the center 
line o f  the A laska Railroad right-of-way to a 
point o f  intersection with the section line co m ­
mon to Sect ion  2 3  and Sect ion  26; thence east 
to the N W  co m er  o f  Sect ion  30 , T 1 3 N ,  R3W, 
S .M . (A ll  further references to sections in this 
sub-area description refer to T 1 3 N ,  R3W , 
S .M .) ;  thence south to the S W  co m er  o f  the N W  
1/4 o f  Sect ion  3 1 ;  thence east to the S E  comer 
o f  the N W  1/4 o f  Sect io n  3 2 ;  thence north to 
S W  co m er  o f  the N E  1/4 o f  Sect ion  29; thence 
east to S E  co m er  o f  the N E  1/4 o f  Section  29; 
thence south to the S W  co m er  o f  the N W  1/4 o f  
the S W  1/4 o f  Sect io n  28 ;  thence east to S E  cor­
ner o f  the N E  1/4 o f  the S E  1/4 o f  Section  28; 
thence south to the S W  co m er  o f  Section 27; 
thence east to the S E  co m er  o f  Section  27; 
thence north to the S W  c o m er  o f  the N W  1/4 o f  
the N W  1/4 o f  S ect io n  26; thence east to S E  
com er o f  the N E  1/4 o f  the N W  1/4 o f  Section 
26; thence south to the S W  co m er  o f  the N E  1/4 
o f  Sect ion  26; thence east to S E  com er o f  the 
S W  1/4 o f  the N E  1/4 o f  Sect ion  26; thence 
south to the S W  c o m e r  o f  the N W  1/4 o f  the S E  
1/4 o f  the S E  1/4 o f  Sect ion  26 ; thence east to 
the S E  co m er  o f  the N E  1/4 o f  the S E  1/4 o f  the 
S E  1/4 o f  Sect ion  2 6 ;  thence north to the N E
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r; com er o f  the S E  1/4 o f  the S E  1/4 o f  S e c t io n  2 3 ;  
'  thence w e s t  to the N W  co m er  o f  the S W  1/4 o f  
. ^  s £  1/4 o f  S e c t io n  2 3 ;  thence north to the N E  

corner o f  the S W  1/4 o f  Sect ion  2 3 ;  thence w est  
to the N W  c o m e r  o f  the N E  1/4 o f  the S W  1/4 
o f  Sect io n  2 3 ;  thence south to the N E  c o m e r  o f  
the S W  1/4 o f  S W  1/4 o f  Sect io n  2 3 ;  thence 
west to a point approximately 400 feet  east o f  
the N W  c o m e r  o f  the S W  1/4 o f  the S W  1/4 o f  
Section  2 3 ;  thence due south to a point 
approximately 400 fee l  north o f  the sec t ion  line 
com m on to S e c t io n  2 3  and Sect ion  2 6 ; thence 
due w e s t  to a point on the quarter sec t ion  line  
com m on to the S E  1/4 and S W  1/4 o f  S e c t io n  
22 ;  thence north to the S W  c o m e r  o f  the N E  1/4 
o f  S ec t io n  2 2 ;  thence east to the S E  c o m e r  o f  
N E  1/4 o f  S e c t io n  2 2 ;  thence north to a point o f  
intersection w ith  the south boundary line  o f  the 
Etm endorf A ir  F o rce  B a s e  M ilitary R eservation ;  
thence gen era lly  wester ly  along the boundary o f  
the E lm en d o rf  A ir  F orce  Military R eservation  to 
the point o f  intersection with the high w ater  line 
on K n ik  A rm ; thence southw ester ly  along the 
high w ater line o f  Knik Arm  to the point o f  
beginning. T h is  second sub-area to b e  awarded 
to M L & P  b a s ica l ly  contains those geograph ic  
areas inside and outside the corporate limits o f  
A nchorage in w hich  M L & P  is e ssen tia l ly  the 
so le  supplier; all areas within the corporate  
limits not being served b y  either C E A  or 
M L & P ;  and all areas within the corporate  limits 
in w hich  C E A  and M L & P  presently  operate  
paralleling or duplicating facil ities.

[4] C E A ,  in part, w i l l  b e  awarded those 
portions o f  the Turn again and Spenard areas 
(both inside and outside the corporate lim its o f  
A n chorage) in w hich  it is essentia lly  the s o le  
supplier, consisting o f  the fo l lo w in g  areas in 
T 1 3 N  R 4 W , S .M . :  S E  1/4 o f  S ec t io n  2 2 ;  all o f  
Sect ion  2 3  w est  o f  the center l ine o f  the A la sk a  
Railroad r igh t-o f-w ay ; all o f  S e c t io n  2 5 ;  N W  
1/4 and the E  1 / 2  o f  S ect io n  26; N  1 / 2  o f  the N E  
1/4 o f  S e c t io n  2 7 ;  N E  1/4 o f  Sect io n  3 5 ;  and all 
o f  S ec t io n  36. Additionally, C E A  w i l l  be  
awarded the fo llow in g  b lock s  in the general 
Bon iface/Tudor/N orthem  Lights/Baxter Road 
area in T 1 3 N ,  R 3 W , S .M .  in w hich  it is the prin­
cipal supplier (T h ese  areas are contiguous to the 
remainder o f  C E A ’s s e r v ic e  area, but are abut­
ted on tw o  or m ore  sides b y  areas to be awarded

to M L & P .) :  S 1/2 o f  the N W  1/4, S W  1/4, W 
1/2  o f  the S E  1/4, and the S  1/2  o f  the S E  1/4 o f  
the S E  1/4, all in Section 26 ; S E  1/4 o f  Section 
2 2  less approximately the south 400 feet; and 
the N W  1/4 o f  the S W  1/4, the N 1/2  o f  the S E  
1/4 and the S W  1/4 o f  the S W  1/4, less approxi­
m ately the east 920 feet and the south 400 feet, 
all in Section 23.  A lso ,  C E A  wil l  retain all o f  its 
existing certificated serv ice  area generally south 
and east o f  the following line except for certain 
portions encompassing military reservations: 
Beginning at the point o f  intersection o f  the 
north boundary o f  the Point Campbell Military 
R eserve  and the high water line o f  Knik Arm; 
thence east to the SW  co m er  o f  Section 3 1 ,  
T 1 3 N ,  R 3W , S .M . (A ll  further references to s e c ­
tions in this description refer to T 1 3 N ,  R 3W ,
S .M .) :  thence north to the N W  co m er  o f  the S W  
1/4 o f  Section 3 1 ;  thence east to the N E  co m er  
o f  the S W  1/4 o f  Section  3 2 ;  thence north to the 
N W  co m er  o f  the S E  1/4 o f  Section 29; thence 
east to the N E  com er o f  the S E  1/4 o f  Section 
29 ;  thence south to the N W  co m er  o f  the S W  
1/4 o f  the S W  1/4 o f  Section  28; thence east to 
the N E  com er  o f  the S E  1/4 o f  the S E  1/4 o f  
Sect io n  28 ;  thence south to the N W  com er o f  
Sect io n  34 ; thence east to the S E  co m er  o f  S e c ­
tion 26 ; thence north to the N E  co m er  o f  the S E  
1/4 o f  Section  2 3 ;  thence w est  to the S W  co m er  
o f  the N W  1/4 o f  Section  2 3 ;  thence north to a 
point o f  intersection with the boundary o f  the 
Elm endorf A ir  F orce  Base Military Reservation.

(5) C E A  presently furnishes serv ice  within 
the boundaries o f  the Point Campbell Military 
R eserve  and maintains lines paralleling or 
penetrating the north boundary o f  that portion 
o f  the Fort Richardson Military Reservation, 
generally referred to as the Campbell Airstrip 
A rea . A lso ,  the Com m ission  is aware that the 
C ity  o f  Anchorage desires to acquire certain 
lands within the Campbell  Airstrip Area for 
future airport usage. Finally, the Com m ission 
anticipates that either part or  all o f  the two res­
ervation areas subsequently m ay be returned to 
public use. Accordingly, it is  the C om m ission ’s 
opinion that the rights to serve  these areas at 
such date(s) as they m ay b e  released to the pub­
lic,  should b e  determined at this time.

C E A  w il l  be granted temporary operating 
authority and preferential consideration for
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future permanent certification to furnish electric  
utility s e r v ic e  within all o f  the Point Campbell 
M il itary  R e s e r v e  and the fo llow ing  sections 
within  the Fort Richardson Military 
R eservation : N E  1/4 o f  Sect io n  34; N 1/2  o f  
S e c t io n  3 5 ;  N  1 /2  o f  Sect ion  3 6  all located in 
T 1 3 N .  R 3 W ,  S J v f .; and the S  1/2  o f  Sect ion  12 ,  
T 1 2 N ,  R 3 W ,  S .M .  Entry, construction, or 
operation w ithin  any portion o f  these areas prior 
to dedication to public use, is subject to the 
ad van ce  approval o f  the United States o f  
A m er ica .  M L & P  w il l  be granted temporary 
operating authority and preferential 
consideration for future permanent certification 
to furnish e lec tr ic  utility serv ice  within the 
fo l lo w in g  sect ion s  o f  the Fort Richardson 
M ilitary  R eservation , subject to the same terms 
and conditions set forth above for C E A :  N E  1/4 
and S  1/2  o f  Sect io n  34; S  1/2  o f  Section  35 ;  
and the S 1/2  o f  Section  36, all located i n T 1 3 N ,  
R 3 W ,  S .M . ;  and Sect ion  1 ,  Section  2 ,  Section  3 ,  
N 1 /2  o f  S e c t io n  1 2 ;  N  1/2 o f  Section  1 1 ,  N 1/2  
o f  S e c t io n  10 .  all lo c k e d  i n T 1 2 N ,  R 3 W , S .M .

[6] In establishing the ab ove  serv ice  area 
boundaries b etw een  C E A  and M L & P ,  extensive 
consideration w a s  g iven  to the requirements 
that M L & P  b e  afforded the necessary opportu­
nity for horizontal growth and that the existing 
reven u e  base o f  C E A  be preserved. T o  assure 
M L & P  a reasonable future growth the C om m is­
sion granted it (w herever  feasible) all areas 
within the corporate limits o f  Anchorage not 
being served  presently by either utility. A d d i­
tionally, M L & P  w as  granted (where possible) 
all areas within the present city limits o f  
A n ch o rage  in w hich  C E A  and M L & P  have 
essen tia l ly  paralleling or duplicating facilities. 
T o  preserve  C E A 's  immediate financial integ­
rity, C E A  w i l l  be afforded the opportunity to 
retain and operate its existing electric  distribu­
tion lines within these M L & P  serv ice  areas for 
the normal l ife  o f  the plant. A S  C E A  plant is 
retired, M L & P  will  be permitted to construct 
and operate  the replacement facilities.

T h e  C om m ission  recognized in assigning 
M L & P  almost all areas within the city in which 
duplication exists , that without compensating 
factors the gradual phase out o f  facilities and 
custom ers  b y  C E A  would progressively  reduce 
that u ti l i ty ’ s revenues. Such effect, however,

should be offset adequately by C E A 's  exclusive 
authorization to serve the rapidly expanding 
business and residential communities immedi­
ately outside M L & P 's  service boundaries.

In setting the geographic limits o f  M L & P ’s 
electric distribution operations, the Commission 
would have preferred that M L & P  be granted a 
single com posite  serv ice  area. Unfortunately, 
because o f  C E A 's  exclusive ownership o f  e lec­
tric distribution plant in the Tumagain and Spe­
nard areas, coupled with the apparent 
difficulties associated with any attempted force 
sale or  exchange o f  properties, the assignment 
o f  one composite  serv ice  area was impossible.

M L & P  in its filings, proposed that any 
final order in this proceeding provide for the 
future M L & P  acquisition o f  C E A  distribution 
facilities and customers in areas subsequently 
annexed by the C ity  o f  Anchorage. Such action 
would negate one o f  the principal ob jectives  o f  
this proceeding and would preclude C E A  from 
recovering offsetting loss o f  revenue in those 
areas within the city  in which duplication of  
facilities now exists. Both C E A  and M L & P  
have stated that the lack o f  firmly established 
territorial boundaries between the two utilities 
presents a serious obstacle to the logical long- 
range development o f  transmission and distri­
bution system plans for the general Anchorage 
area  T o  impose continually "floating" bound­
aries upon C E A  would perpetuate a major exist­
ing problem for that utility.

In deriving the general boundary lines 
described by this order, the Comm ission relied 
so le ly  upon the facil ities information and the 
distribution plant data entered into the record in 
this proceeding. In doing so the Commission 
realized, because o f  the complex intermingling 
o f  C E A  and M L & P  plant along cert un seg­
ments o f  the dividing lines, that an a c t w l  field 
survey o f  all the comm on boundaries m ay lead 
to minor adjustments. Accordingly, the C o m ­
mission w il l  a l low  the parties either individually 
or through the Negotiating Committee estab­
lished b y  Order N o .  9 in this proceeding to per­
form or arrange for the necessary field work and 
to prepare and submit to the Comm ission any 
reconsideration o f  the serv ice  area descriptions 
within s ixty  (60) days o f  the date o f  this Order. 
T h e  parties may w ish  to recommend minor

36



ALASKA PUBLIC UTILITIES COMMISSION — 1A APUC

changes in the boundaries indicated by this 
Order which arc considered necessary to make 
proper the division between existing facilities 
that may be located on or along the same street, 
road, alley, or right-oLway.

T h e  Co m m i s s i o n  in this determination also 

recognized that a distribution facility cannot be 

utilized for the full extent of its normal life with­

out a reasonable level of routine and emergency 

maintenance. Accordingly, during the course of 

the period in which one utility is allowed to 

continue to operate its existing facility within 

the authorized service area of the other utility, 

necessary maintenance activities must be per­

mitted, provided such maintenance does not 

constitute an attempt to extend the life of the 

facility beyond that for which it was or should 

have been dedicated.

In its establishm ent o f  firm s er v ic e  bound­
aries around areas containing e lectric  distribu­
tion fac il it ies  o f  both C E A  and M L & P .  the 
Com m iss ion  w a s  fu lly  aware that instances 
relating to n e w  customers and line extensions 
would arise from tim e to time when it w o u ld  be 
more r e a s o n a b l e  and economical to a l lo w  the 
non-certificated utility  to construct or install 
additional plant within  the authorized s er v ic e  
area o f  the o th er  utility rather than to h ave  ser­
v ic e  p rov id ed  b y  the certificated utility. A c c o r d ­
ingly, in such ca ses  until the duplication o f  all 
distribution properties has been eliminated, the 
Com m iss ion  w i l l  retain, in full force and effect ,  
the "W aiver  o f  O b jec t io n "  procedures prom u l­
gated by  Orders N o .  8 and 10  herein, su b jec t  to 
the fo l lo w in g  additional condition. Prior to the 
construction or  installation o f  new e lec tr ic  d is ­
tribution fac il it ies  (as defined by Orders N o .  8 
and 10 )  b y  o n e  utility  in the authorized s e r v ic e  
area o f  the other utility, the utility p roposing die 
installation o r  construction shall furnish to the 
certif icated utility  a written option to acquire 
those n ew  fac il it ies  at depreciated cost  at such 
time as the existing distribution plant to w h ich  
the n e w  fac il it ies  are to be connected  are 
retired.

T h e  C o m m is s io n  also v isualizes that o c c a ­
sions w i l l  ar ise  in geographic areas o f  dual ser ­
v ic e ,  w h en  the utility  certificated to serv e  that 
area w i l l  not b e  in an immediate position to p ro ­
v ide the rep lacem en t facilities for plant being

retired b y  the other utility. In that event the util­
ity scheduled to retire its plant under the provi­
sion o f  this order, w ill  be permitted to renew 
those facilities, subject to the granting o f  an 
option to the certificated utility to purchase the 
replacement plant at depreciated cost upon rea­
sonable notice o f  intent to do so.

T h e  C om m ission  in reaching its decision 
in this proceeding has given due consideration 
to the prevention o f  additional undesirable 
duplication, the orderly elimination o f  existing 
parallel facilities, the prevention o f  com plica t­
ing effects  w ith regard to the bond and loan 
holders, the prevention o f  costly  premature 
retirement o f  useful plant, and the preclusion o f  
adverse financial impact on the utilities and 
their customers. It is the C om m ission ’s opinion 
that the serv ice  area delineation directed and the 
terms and conditions prescribed by this order 
represent an equitable and reasonable solution 
to the unresolved serv ice  area dispute which 
has existed between C E A  and M L & P  for o ver  a 
decade.

{7] Nothing in this order is intended to pre­
clude the voluntary transfer o f  facil ities and 
customers by the utilities. In fact, the C o m m is­
sion encourages that such action be taken as 
speed ily  as loan, bond, and other requirements 
w il l  permit. T h e  Comm ission does not, h o w ­
ever, condone the premature retirement o f  u se ­
ful plant at increased rales to the customers s im ­
ply for the purpose o f  eliminating existing 
duplicating serv ices .  Accordingly, the C o m m is­
sion w il l  continue to monitor the property d is­
position and transfer activities o f  C E A  and 
M L & P  even  after issuance o f  this final order or 
any reconsideration thereof actively  intervening 
i f  (and only  if) necessary to protect the public 
interest.

T h e  Com m ission  realizes that ffom time to 
time each utility will  be required to construct 
n ew  or additional transmission and sub-station 
intcrtie lines through the serv ice  area o f  the 
other utility. Nothing in this order is intended to 
limit such activities , provided, that no n ew  cu s­
tomers are connected to these facilities within 
the authorized serv ice  area o f  the other utility.

T H E  C O M M I S S I O N  F U R T H E R  F IN D S  
A N D  C O N C L U D E S :

1 .  T h e  public convenience and necessity
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dictate that the matter o f  the com m on serv ice  
area boundaries between C E A  and M L & P  be 
r e so lv e d  at this time.

2 .  I t  is  neither feasible to attempt nor pos­
s ib le  to a c h ie v e  the immediate elimination o f  
ex ist in g  duplication previously created b y  C E A  
and M L & P  because o f  the ex isten ce  o f  long 
term loan  encumbrances and bond covenants 
relating to the properties.

3 .  M L & P  and C E A  should b e  permitted to 
continue to o w n  and operate existing facilities, 
as appropriate, within the authorized serv ice  
areas o f  the other utility for the remainder o f  the 
useful s e r v i c e  l ife  o f  the associated pole ,  wire, 
and ca b le  lines.

4 .  C E A  and M L & P  should be permitted to 
acquire  n e w  customers and build new e lectric  
distribution facilities within the authorized ser­
v i c e  area o f  the other utility when dictated by 
r e a s o n a b l e n e s s  and econ om ic factors, i f  a 
w a iv e r  from  the other utility or approval o f  the 
C o m m is s io n  is obtained first and the utility to 
w h ich  the area is certificated is provided the 
written option  to purchase these n ew  facil it ies at 
depreciated  cost  at such time as the electr ic  d is­
tribution plant to which these n ew  facilities are 
to be  co n n ected  are retired.

5 .  E lim ination o f  paralleling facilities 
through the premature retirement o f  duplicating 
plant c o u ld  only  result in either increased rates 
for the custom ers  or decreased margins for the 
utilit ies in the absence o f  any significant 
im p ro v em en t  in service .

6 .  M L & P  and C E A  should b e  permitted to 
ren ew  fu l ly  depreciated facilities located within 
the authorized serv ice  area o f  the other utility, if  
the other utility is not in an im mediate position 
to furnish the replacement plant, provided h o w ­
ever .  that approval o f  the C om m iss ion  is 
obtained and a written option is issued to the 
perm anently certificated utility to purchase the 
rep lacem ent plant at depreciated cost  upon rea­
son able  n ot ice  to do so.

7. A lth ou gh  the long term growth patterns 
desired b y  C E A  and M L & P  m a y  be altered by 
the s e r v i c e  area delineations, terms, and con di­
tions set  forth in this order, there w il l  b e  no 
s ignificant ad verse  financial o r  operational 
im pact upon the existing operations o f  either 
utility or  its customers.

8. T h e  serv ice  area delineations, terms, and 
conditions set forth herein w il l  result in the pre­
vention o f  further undesirable competition 
between the utilities, the curtailment o f  unnec­
essary n ew  paralleling o f  facilities, and the ulti­
mate elimination o f  existing duplication o f  e le c ­
tric distribution plant on an orderly basis, w hile  
at the same time providing for the continued 
growth o f  each utility within its assigned ser­
v ic e  area.

O R D E R

T H E  C O M M I S S IO N  O R D E R S :
1.  T h e  authorized electric  public utility ser­

v ic e  areas o f  the City o f  Anchorage d/b/a 
Municipal Light and Power Department and 
Chugach Electric Association, Inc. are hereby 
amended to the extent necessary to reflect those 
serv ice  area assignments described on Pages 10  
through 15  o f  this Order.

2 .  T h e  C ity  o f  Anchorage d/b/a Municipal 
Light »nd Power Department and Chugach 
Electric Association, Inc. are authorized to con­
tinue to o w n  ai.d operate existing electric distri­
bution facil ities, as appropriate, within the 
authorized serv ice  area o f  the other utility for 
the remainder o f  the usehil serv ice  l ife  o f  the 
associated pole ,  wire, and/or cable  lines.

3 .  T h e  C ity  o f  Anchorage d/u/a Municipal 
Light and Pow er Department and Chugach 
Electric Association, Inc. are hereby permitted 
to acquire new customers and extend existing 
electric distribution facilities (as described by 
Orders N o.  8 and 10  herein) within the autho­
rized serv ice  area o f  the other utility, provided 
all the fo llow ing criteria are met:

a. It would be more reasonable, based on 
econom ic and other factors that serv ice  be fur­
nished by the utility which is not certificated;

b. Concurrence o f  the utility to which the 
area is permanently certificated or approval o f  
the Comm ission is obtained first under the 
terms and conditions set forth in Orders N o. 8 
and 10  in this proceeding relating to "Waivers 
o f  Objection;”

c .  T h e  utility proposing to furnish the ser­
v i c e  issues to the utility holding permanent 
certification a written option to purchase the 
n ew  facilities at depreciated cost at such time as
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[ ih e  e lectr ic  distribution plant to w hich  these 
* facil it ies are to be connected are retired.
: 4. T h e  C ity  o f  Anchorage d/b/a Municipal

L ight and Pow er Department and Chugach 
E lectr ic  Association, Inc., subject to approval o f  
the Com m ission  and issuance o f  an option to 
the other utility to purchase replacement fac il i­
ties at depreciated cost upon reasonable notice 
to do so, may renew fully depreciated distribu­
tion facilities located within the certificated area 
o f  the other utility if the other utility is not in an 
im m ediaie  position to iumish the necessary 
replacement plant.

5 .  Nothing in this order shall be construed 
to preclude the City o f  A nchorage d/b/a M unici­
pal Light and Power Department and Chugach 
Electric  Association. Inc. from constructing 
n ew  or operating new and existing transmission 
and sub-station intertic lines within the autho­
rized serv ice  area o f  the other utility, provided 
that serv ice  is not extended to n ew  customers 
within that certificated area, except as may be 
authorized by additional authority granted 
under the terms and conditions set forth in 
Ordering Paragraph 3 above.

6. T h e  City o f  Anchorage d/b/a Municipal 
Light and Power Department and Chugach 
Electric Association. Inc.,  cither individually or 
through the official N egotiating Comm ittee 
established by Order N o. 9 in this proceeding, 
m ay submit for reconsideration within sixty 
(60) days o f  the date o f  this order recom m enda­
tions for minor serv ice  area boundary adjust­
ments which will improve the d iv is io n  between 
existing facil ities along com m on  streets, alleys, 
roads, or  rights-of-way.

D A T E D  A N D  E F F E C T I V E  at Anchorage, 
Alaska, this 27th day o f  Septem ber, 197 3 .

Re Telecommunications Services 
Along the New Anchorage- 

Fairbanks Highway

Respondents: Matanuska Telephone A s s o c ia ­
tion, Inc.; G lac ier  State Telephone Com pany; 
R C A  Alaska Communications. Inc.

U - 7 1 - 1 0 2  
Order N o .  6

Alaska Public Utilities Commission 
October 2 , 1 9 7 3

O R D E R  terminating an investigation into the 
extent o f  telecommunications services along a 
new highway between Anchorage ^nd Fair­
banks, upon finding that a cooperative effort 
among various telephone carriers had produced 
adequate telecommunications facil ities along 
that route.

[ A B S T R A C T  O F  D E C IS IO N . T H E  F U L L  
C A S E  T E X T  IS  O M IT T E D .]

1 .  T E L E P H O N E S ,  § 2  — Construction and 
equipment — H ighw ay facilit ies — C o o p era­
tive e ffort

[ A L A S K A ]  T h e  comm ission found that a 
cooperative effort between various telephone 
carriers for the construction o f  additional pay 
telephones and m icrow ave  facilities had p ro­
duced a network o f  adequate te lecom m unica­
tions serv ices  along a n ew  highway between  
Anchorage and Fairbanks.

39



I
*

SU BJECT OF A N N O T A T IO N

B e g in n in g  m i p ane

A d v e r t i s i n g  n r  p r o m o t i o n a l  e x p e n d i t u r e s  o f  p u b l i c  u t i l i t v  a s  p a n  
o l  o p e r a t i n g  e x p e n s e s  f o r  r a i e m a k i n g  p u r p o s e s

A p p l i c a t i o n  o l  H A W  A I I A N  E L E C T R I C S  ( . O M P A N Y .  I N C . .  t o r  A p p r o v a l  o l  
R a t e  I n c r e a s e s  a n d  R e v i s e d  R a t e  S c h e d u l e s

S u p r e m e  C o u r t  <>i H a w a i i  
M a v  7 . 1 OTA

5 3 5  P 2 d  1 l d ' J .  8 3  A L R 3 d  '3 5 1

SUMMARY O F DECISION

T h e  Supreme Cour t o f  Hawaii. Menor. J.. affirmed in pari and 
reversed in part an o rd e r  of  the state public utilities commission 
granting to an electric company an increase in its rates to produce an 
8.25 per  cent rate o f  re turn  on its rate base and allowing it $549,000 
for promotional  expenses. T h e  court found that the commission did 
not abuse its discretion in denying intervention status and granting 
participation status to a user  of  the utilitv s services and to an organiza­
tion that was a user of the utility’s services as well as being a m em ber­
ship organization concerned with protecting the environment  and that 
the utility subscriber and the organization had standing to obtain 
judicial review of  the commission’s decision and order  granting the 
utilitv a rate increase. T h e  court tlso held that there was substantial 
evidence to support the commission's  decision and order, except for 
the allowance of  promotional  expenses. The  court found that the 
commission's decision to permit the utilitv to include promotional 
expenditures  by the electric company to attract new customers from a 
competing utilitv and expenses  for programs designed to imreav.- the 
use o f  electricity and purported lv  to improve the companv's load tactor 
was an abuse of  discretion.

i
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HEADNOTES
C l a s s i f i e d  t o  A L R  D i g e s t s

A p p l i c a t i o n  o f  H a w a i i a n  E l e c t r i c :  do.. I n c .  83 ALR3d
'H .in .hii 53f» P '-'d  1102. 83 ALR3d 951

Public Utilities §27(1) —  public regula­

tion a n d  control —  state public utili­

ties c o m m ission

1.  In te r v e n t io n  as a parts in a p r o c e e d ­
in g  b e f o r e  a state  public utilit ies c o m m is ­
sion  is not a m a iler  o f  right but is a 
m a tter  rest in g  within the soun d d iscre t io n  
o f  the  co m m iss io n  -bjcct to  the essen tia l  
q ua lif ica t io n  that in , ,  d iscret ion  is not >> 
b e  arbitrarily and capric iouslv  ex erc ised .
Public Service Com m i s s i o n s  § 20 —  p r o­

ceedings and remedies —  parties

2. A  s ta te  public utilities co m m iss io n  
did not a b u se  its d iscret ion  in d en v in g  
in t e r v e n o r  status hut granting partic ipa­
tion status in a rate hearing o f  a e le c tr ic  
utility c o m p a n v  to a user o f the s e r v ic e s  
o f  th e  utilitv companv and lo  a m e m b e r ­
ship o rgan izat io n  co n cern ed  with p r o t e c t ­
ing and p reserv in g  the en v iro n m en t .
Public Service Co m m i s s i o n s  § 20 —  p ro­

ceedings a n d  remedies —  parties

3 .  A u ser  o i  the s e n a t e s  o f  an e le c tr ic  
utilitv co m p a n v  and m em b ers  o f  an o r g a ­
n ization  d e v o t e d  to p ro tec t in g  th e  e n v i ­
ro n m en t .  w h o  testified that ih ev  w o u ld  b e  
p av in g  h ig h er  iinliiv rates u n d er  a ra le  
a p p r o v e d  bv the sta le  public  utilit ies c o m ­
m iss io n .  had been  " a g g r i e v e d "  bv the 
ac t io n  o l  the  co m m iss io n  m a p p ro v in g  the 
h ig h e r  ra ic  and thus had standing in o b ­
tain indicia! rev iew  o f  the d e c is io n  and 
o r d e r  o l th e  c o m ir iss io n ,  w h e r e ,  in a d d i­
t ion  to b e in g  “ a g g r ie v e d "  bv the  c o m m is ­
s i o n 1'  ac t ion ,  th e ’ had b een  in v o lv e d  as 
p art ic ipan ts  during the  a g en rv  hearin gs  
o n  (he p r o p o s e d  increase  and w h e r e  the 
c o m m is s io n  s stall — the agencv through 
w h ich  thev  had participated at the  h ea r­
ings  — had failed to appeal the d ec is io n  
o f  the  co m m iss io n .
Public Utilities § 36 —  rates a n d  charges 

—  fixing of rates by public utilities 
c o m m i s s i o n

-1. E x c ep t  for the  a l lo w an ce  o f  p r o m o ­
tional e x p e n s e s ,  th ere  was s ibstantial e v i ­
d e n c e  p r o p e r lv  and th o rou gh ly  ad d u ced  
to  su p p o rt  the d ec is io n  and o r d e r  o f  a 
952

state pu blic  utilities co m m iss io n  granting 
an in crease  in the rates ch a rg ed  bv an 
e lec tr ic  com panv to p ro d u c e  an 8 .2 5  per  
cent rate o f  return on its rate b a se .
Public Utilities § 38 —  rates a n d  charges

—  fixing rates —  promotional costs

5. T h e  dec is io n  o f  the state pu b lic  utili­
ties co m m iss io n  to permit an e le c tr ic  mil- 
uV com panv to include lo r  rate  making 
p u rp oses  ex p en d itu res  in its bud get  d e ­
sign ed  to attract n e w  cu sto m e rs  and to 
take cu sto m ers  from a c o m p e t in g  gas u n l­
it v co m p a n v .  which d ec is io n  was based on 
a p rev io u s  gram o f  similar ex p en d itu res  
to the gas co m p a n v .  failed to take into 
co n s id era tion  the interests  o f  the  rate 
paver  and was thus an ab u se  o f  d iscret ion .

(A n notated!
Public Utilities § 38 —  rates a n d  charges

—  fixing rates —  promotional ex­

penditures

(>. An e le c tr ic  utilitv failed to earrv its. 
burden o l sh o w in g  the propriety  o l its 
request lo r  p ro m o tion a l  ex p en d itu re*  
which w e r e  d es ign ed  to in crease  the use 
o f  e le c lr ie i tv  and purportedly  to  im prove  
the c o m p a n y 's  load factor and which c o n ­
sisted essentially  o f  direct ad vert is ing  and 
con tr ib u t io n s  to d e a le r  and distributor 
ad vert is ing  o f  certain e lec tr ic  appliances .  
T h e  utility cou ld  not show the presu m ed  
profits attr ibutable  to  the sa les  which 
th ese  ex p en d itu res  w ould  partial!*- stimu­
late bv subsid iz ing the  p ro m o tion a l  activ i­
ties o f  d ea lers  w h o s e  co m m erc ia l  transac­
tions fo rm e d  no pari o f  the utility 's  own 
busin ess  v en tu re .  T h e  utilitv also  failed to 
satisfactorily sh ow  h o w  much o f  an im ­
p ro vem e n t  in its load factors th es e  e x ­
p en ses  co u ld  reasonably b e  said to have 
m ade.

[Annotated]
Public Service C o m m i s s i o n s  § 14 —  ju­

risdiction a nd powers —  rates and 

charges

7. In the  face  o f  dwindling oil  supplies 
and sp iraling costs ,  pro m o tion a l  practices  
bv utilitv  co m p a n ies  which arc  wasteful or
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which im lv  serv e  i n  twel «lie* e n e r g y  > risis 
should  h e  v iew ed  bv .1 r e g u la to r y  a g e n c v  
with e x tr e m e  caution.

S y l l a b u s  b \  ( l i e  ( ' o u n

1. In terven tion  as a p a m  in p r o c e e d ­
ings b e f o r e  the Public L'dlitv C o m m is s io n  
is ad d resse d  to the so u n d  d is c r e t io n  o f  
th e  co m m iss io n ,  sub ject  o n lv  io  th e  e s s e n ­
tial qualif ication that ihis d is c r e t io n  n ot  be 
arb itrarily  and capriciously  e x e r c i s e d .

2 .  A ra tep ayer  w ho  is c o m p e l le d  io  pav 
h ig h er  utilitv  rates b e c a u s e  o f  a g e n c y  a c­
tion is a " p e r s o n  a g g r i e v e d "  u n d er  H R S  
§ 9 1 - 1 4 ( 3 ) .  Hawaii A d m in is tr a t iv e  P r o c e ­
d u re  Act.

3 .  A p p ellan ts  have  s ta n d in g  ;o  chal-

BRIEFS OF
F d w a r d  C. K e m p e r .  III. H o n o lu lu  (Ma- 

toch. K e m p e r  S c  B r own. H o n o lu lu ,  o f  
c o u n s e l ) ,  for  appellant:

T h e  sta te  c o m m iss io n  had an aff irm a­
t ive  du iv  to  fully d e v e lo p  a so u n d  reco rd ,  
and to e f fec tu ate  a c o m p le t e  d is c lo s u r e  o f  
th e  p ert inen t facts. S c e n ic  H u d s o n  P r e s e r ­
vation  S o c i e t y  v FPC , 3 5 4  F 2 d  6 0 S  (2nd 
Cir .  1 9 6 5 ) ;  National B r o a d c a s t in g  C o .  v 
F C C .  1 3 2  F2d 545 <D.C. C ir .  19 4 2 ) :  
W A I T  R adio  v F .C .C . .  4 1 *  F 2d  1 1 5 3  
(D .C . C ir .  1969).

Public  interest  is m o st  d ircc t lv  in v o lv e d  
in p r o c e e d in g s  with regard  to a m o n o p o ly  
industry  o r  serv ice ,  w h e r e  in ter v e n t io n  I r ­
r e sp o n s ib le  public g ro u p s  is m o r e  cr it­
ically  n ecessary .  Office  o f  C o m m u n ic a t io n  
o f  the United C hurch o f  C h rist  v F .C .C . .  
3 5 9  F2d  994. 1004 'D .C .  Cir. 19 6 6 ) .

A p p e lla n ts '  status b e f o r e  the  s ta te  c o m ­
m iss ion  was am big u ou s ,  in fo rm al ,  and 
u n su stam ed  bv  even  m e  m o st  r u d im e n ­
tary co n st itu en ts  o f  m ea m n g iu l  p a rt ic ip a ­
tion. N ational B ro ad cast in g  C o m p a n v  v 
F .C .C . .  1 3 2  F2d 5 4 5  (D .C . C ir .  19 4 2 ) ;  
O ff ice  o f  C o m m u n ic a t io n  o f  th e  U n ited  
C h urch  o f  Christ v F .C .C . .  3 5 9  F 2 d  994. 
1 0 0 3  (D .C . Cir. I960).

Th e  s ta te  co m m iss io n 's  d e c is io n  to  p e r ­
mit a p p e l le e  e lec tr ic  c o m p a n v  to in c lu d e  
p r o m o t io n a l  ex p en d itu res  in us b u d g e t  
fo r  rate-m aking p u rp oses  was arb itrary .

102. S3 \l.R3d 951 

l en g e  the o r d e r  o f  the  PL 'C  in this co u rt ,  
w h e r e  ih ev  h a v e  b e e n  “ a g g r i e v e d "  bv the 
o rd e r ;  w ere  in v o lv e d  as "p a r t ic ip a n ts "  
during a g en cv  h ear in g s :  and th e  l’ U C  stall 
(the  agency th ro u g h  which  th ev  p art ic i­
pated at the h e a rm g s i  lias fa i led  to a p ­
peal.

4. Bv b asin g  its d ec is io n  to a l lo w  p r o ­
m otional e x p e n d i tu r e s  lo r  ra tcm akm g 
p u rp oses  so le lv  o n  its p r e v io u s  grant o f  
s imilar e x p e n d itu re s  to a c o m p e t in g  util­
ity. the PUC. fa i led  to g ive  a d eq u a te  c o n ­
s ideration to th e  in terests  o l  the  ra tep a yer  
and thus ab u sed  its d iscre t io n .

5 .  T h e  b u rd en  is on the  applicant io  
p r o v e  ju st i f ic a t io n  fo r  a r e q u e s te d  rate 
in crease  and th e  r e a s o n a b le n e s s  o f  p r o ­
p o se d  ex p en d itu res .

CO UNSEL
ca p ric iou s ,  and b e v o n d  the w e ig h t  o f  the 
p ro b a t ive  e v id e n c e .  M o r e o v e r  the d e c i ­
s ion  was u n r e a s o n a b le  as c o n tra ry  to  the 
b est  interest  o f  th e  g en era l  public , the 
utilit ies , and the ir  c u s to m ers .

A n y  p ro m o tio n a l  e x p e n d itu re  in ten ded  
to stim ulate ad d it io n a l  energy c o n s u m p ­
tion is an e x p e n d i tu r e  carr ied  to e x cess .  
F o r  a public  a g e n c v  to g a m b le  with the 
p ossib ili iv  o f  e c o lo g i c a l  ca ta stro p h e  is 
su re lv  th o u g h t le ss ,  u n rea so n a b le  co n d u ct .

A ppellan ts  w e r e  b o th  d e  facto  parties 
and a g g r iev ed  p e r s o n s  at the  state  c o m ­
m iss ion  hearin gs  and t h e r e fo r e  have  
standing to a p p ea l  to  the s ta te  su p rem e  
co u rt .  East D ia m o n d  H ead  A ss 'n  v Z on ing  
Bd. o f  A p p e a ls .  5 2  H aw . 5 1 8 .  5 2 4 .  479 
P 2 d  79(5 1 1 9 7 1 ) :  O f f i c e  o f  C o m m u n ic a t io n  
o f  the United C h u r c h  o f  Christ  v F C C . 
3 5 9  F 2d  994. 1 0 0 5  (D .C . Cir. 1966):  S c e ­
nic H u d son  P re ser v a t io n  S o c ie t y  v  FPC . 
3 5 4  F 2d  608. 6 | 6  i2 d  Cir. 1 9 6 5 ) :  C itizens  
C o m m it te e  fo r  th e  H u d son  Valles  \ 
V o lp e .  4 2 5  F 2d  9 7 .  1 0 3  (2d C ir.  19 7 0 ) .

A  p erso n  a g g r ie v e d  must h e  spectailv . 
p erso n a l ly ,  and a d v e r se ly  a ffected .  F.ast 
D iam on d  H ea d  A s s 'n  v Z on in g  Bd. o f  
A p p ea ls .  5 2  H a w . 5 1 8 .  5 2 2 .  4 7 9  P 2 d  796 
( 1 9 7 1 ) .

A esth et ic  and e n v iro n m e n ta l  w e ll -b e in g , 
l ike e c o n o m ic  w e l l -b e in g ,  are  im portant 
in gred ien ts  o f  th e  qualitv  o f  life in ou r 
s o c ie ty ,  and th e  fact that particular envi-
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ron n ien i. i l  in terests  arc shared b\ th e  
mans r a th e r  than the few d o es  not m ake  
th em  less  d e s e r v in g  o f  legal p ro tec t io n  
th ro u g h  t h e  p id icial p r o cess .  S ierra  C lu b  v 
M o rto n .  1 0 5  I  S  727 , 734 ( 1 9 7 2 ; ;  U nited  
S ta tes  \ S t u d e n t s  C h a llen g in g  R eg u la to rs  
A gen cv  P r o c e d u r e s  ‘ S C R A P ) .  37  I , .E d .2 d  
2 5 4 .

A p p e l l e e  e le c tr ic  com panv s a sser t io n  
that a s o u n d  record  was d e v e lo p e d  is 
b ased  on t h e  assum ption  that ;•>! that was 
ex c lu d e d  w a s  not a pan o f  a sound r e c ­
o rd .

T h e  s ta te  c o m m iss io n 's  d ec is io n  a l lo w ­
in g  the a p p e l l e e  electric  c o m p a n v  to in­
c lu d e  anv p ro m o tio n a l  ex p e n s e s  in the  
rate base  w a s  irrational.

M a r s h a l l  M .  G o o d s i l l  and G a r y  S .  
C k a b a y a s h i .  H o n o lu lu  ( G o o d s i l l .  A n d e r ­
s o n  &  Q u i n n .  H on olu lu ,  o f  co u n se l) ,  for  
a p p e l le e :

N o t ic e  o f  ap p ea l  snail spccifv the p a r ­
ties  taking th e  appeal. O n lv  a p a r ts and 
not anv p e r s o n  mav appeal a circuit cou rt  
d ec is io n .  E ast  Diam ond H ea d  A s s ’n v 
Z o n in g  Bd. o l  A ppeals .  5 2  H aw . 5 1 8 .  4 79 
l ’ 2d  79(i 1 1 9 7 1 1: Cuv & C o u m v  o f  H o n o ­
lulu v P u b lic  Util. C o m m 'n .  5 3  Haw. 4 3 1 .  
4 9 5  P 2 d  1 1 8 0 .  ail 'd on  rehear in g ,  5 3  
H a w . 669 . 5 0 0  P 2 d  745 ( 1 9 7 2 ) .

T h e  A p p e l la n t s  have n o  standing to  
ap p ea l  b e c a u s e  thev are not a g g r ie v ed .  
T h e  m e r e  in v o lv e m en t  o f  th e  appellants  
as  p art ic ip an ts  in the ad m in istrative  p r o ­
ce e d in g  d o c s  not g ive th em  standing n> 
a p p ea l .  Utilitv Users L e a g u e  v F ed era l  
P o w e r  C o m m 'n .  394 F2d  16  i7th C ir .) .  
cert ,  d e n ie d .  3 9 3  US 9 5 3  ( 1 9 6 S i :  C a st lc -  
inan v C iv il  S e r v .  C o m m 'n .  58  111. A pp . 2d  
2 5 .  2 0 6  N 'E 2 d  5 1 4  i 1 9 6 5 j ; S o u th ern  U ”  
io n  G a s  C o .  v New M e x ic o  Pub. Ser> .  
C o m m 'n .  8 2  N M  405. 4 8 2  P 2d  9 1 3  
( 1 9 7 1 ) :  East  D iam on d  H e a d  A ss 'n  v Z o n ­
ing Bd. o f  A p p ea ls .  5 2  H a w .  5 1 8 .  5 2 2 .  
4 7 9  P 2 d  7 9 6  i l 9 7 1 ) :  C itv  8; Countv oi 
H o n o lu lu  v P u b lic  Util. C o m m 'n .  5 3  Haw. 
4 3 1 .  4 9 5  P 2 d  1 18 0 .  a f fd  on  reh ear in g ,  5 3  
H a w , 669. 5 0 0  P 2 d  7 1 5  H 9 7 2 ) .

A  r a t e p a v e r  has no con st itu tion al  o r  
v es te d  right o r  property  right in the  rates  
o f  a p u b lic  u tilitv .  Public Util. C o m m 'n  v 
U n ited  S t a t e s ,  3 5 6  F2d 2 3 6  (9th C ir.) .  cert  
d e n ie d .  3 8 5  U S  8 1 6  ( 19 6 6 ) ;  Lenihan  v 
T r i - S t a t e  T e l .  8: T e l .  C o . .  2 0 8  Minn. 1 7 2 .  
9 5 4

2 9 3  N W  6 0 1 .  c c r i .  den ied .  3 1 1  US 7 1 1  
' 1 9 4 0 ) :  Fen T e n  Lincoln  P lace  v C o n so l i ­
dated Edison  C o . ,  190 M isc .  174. 73 
\ 'Y S 2 d  2 ( 19 4 7 ) ;  United G a s  P ip e  L ine 
G o .  \ Louis iana Pub. Serv .  C o m m 'n .  2 4 1  
La. 68 7 .  1 3 0  S o .  2 d  6 5 2  ( 1 9 6 1 ) .

In terest  in d ie  en v iro n m en t d o es  not 
make appellant nonprofit co rp o ra t io n  a g ­
gr iev ed .  S ierra  C lu b  v M o rto n .  405 US 
727 ( 1 9 7 2 ) ;  W ard v Ackrovd, 3 4 4  F Supp 
1 2 0 2 .  1 2 1 1  (Md. 197 2) .

T h e  q u est io n  o f  w h eth er  energv  c o n ­
sum ption  should  he m o d erated  in ord er  
to c o n s e r v e  natural r eso u rces  is a m ailer  
lo r  the v o ters  o r  the leg is latu re  to  d ecide ,  
not for  the  state  co m m iss io n .  T h e  electr ic  
c o m p a n v  has an o b lig at ion  to  provid e  
ad eq u a te  e lec tr ic  p o w er  for  ail th o se  w ho  
d es ir e  to  use it. and the sta le  co m m iss io n  
has a d im  to the  public to s e e  to  it that 
tins o b lig a t io n  is met.

In te rven t io n  tisualiv rests in adm inistra­
tive d iscre t io n . Citv ..i San A n ton in  v Civil  
A eron au tics  B d . .  374 l ’2d  3 2 6  t l ) . ( .  Cir. 
I9 6 7 i ;  S c e n ic  H u d son  P reservat io n  C.on- 
l e r e m e  v F ed era l  P o w er  C o m m 'n ,  354  
F2cl 6 0 S .  6 1 7  (2d Cir. 19 6 5 ) .  cert ,  den ied . 
3n4 I  S  9 4 1  ( 19 6 6 ) .

Partic ipation  as parties o l p erso n s  onlv 
m su bstan lia llv  as m n o ie lv  n u e re s ie d  oi 
a l i e n e d  is not necessarv lor  p io t e c im n  of 
e ith er  private  right or  public  interest .  E x ­
c lus ion  o f  such p erson s  from  participation 
as o f  right is necessarv for efficient c o n ­
duct o l  the  state c o m m iss io n 's  d ilu t ion s  
and io  k eep  the hearings within m anagea­
b le  h ou nd s.  N aiion ai B road cast in g  C o .  v 
F ed era l  C o m m u n icat ion s  C o m m 'n .  1 3 2  
F 2d  5 4 5 .  5 5 6  (D .C . Car. 19 4 2 ) .  a IF d. 3 1 9  
I  S 2 3 9  ( 1 9 4 3 ) .

A  d ec is io n  o f  the  stale co m m iss io n  is 
ih e  p roduct o f  expert  ju d g m e n t  winch 
carr ies  a p resu m p tio n  o f  valid iiv .  H e  w ho  
w o u ld  upset  a ra le  o rd er  o f  the state 
co m m iss io n  carries  die  l ieavv  burden ol 
making a c o n v in c in g  sh o w in g  that it is 
invalid b e c a u s e  it is unjust and u n reaso n a­
b le  i". :*> co n serp ien res .  R e  A pp n oi H a­
waiian E lcc .  C o . .  4 2  H a w . 2 3 3 .  2 4 5  
( 19 4 7 ) :  F ed era l  P o w e r  C o m 'n  v H o p e  
Natural G a s  C o . .  3 2 0  C S  5 9 1 ,  6 0 2  ( 19 4 4 c  
Perm ian Basin  A rea  Rate C a se s .  390 l ' S  
747. 800 . 8 1 2  ( 19 6 8 ) .

A d ver tis in g  and p ro m o tio n a l  activities
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have loni* b e e n  recogn ized  as p r o p e r  ac- (i3. 7 3  ( 1 9 3 5 ) :  (N e w  England T e l .  Jb T e l  
( iv it ies  o f  e le c ir ic  utiiines. (W est  O h i o  G a s  C o .  v D e p a r im e m  o f  Pub. t "til.. Mass.. 

C o .  v Pu blic  l/til C om m 'n  (N'o. 1) ,  294  U S 2 7 5  N E 2 d  4 9 3 .  5 1 7  ( 1 9 7 1 ) .
Before Richardson,  C.J . .  Kobavashi,  O ga ta  and Menor,  JJ . . 

and Kato, Circuit Judge,  in place of  Levinson, recused.

O P I N I O N  O F  T H E  C O U R T

M enor, Justice,
This  is an appeal bv Life o f  T h e  Land, a nonprofit  corporation whose 

objectives are the protection and preservation of  the environment of  
the people of Hawaii, and Tony Hodges, an individual [hereinafter 
appellants | from Decision and O rder  No. 3008 o f  the Public Utilities 
Commission of  the State of  Hawaii [hereinafter PI  C], dated August 17. 
1972.

Hawaiian Electric Companv. Inc. [hereinafter HECO], filed its initial 
application for a rate increase and revision c f  rate schedules on April 
27, 1971. The  rate increase requested was to produce a sales revenue 
increase o f  9.7% or S7,898.000. HECO further requested a rate of  
return on its rate base of  no less than 8.5%. T h e  application was 
amended on June 25. 1971. to cure technical defects, and again on 
October  13. 1971. to request  approval of  an environmental control 
clause.

After due notice given by the PUC, public hearings on HECO's  
application were held in Honolulu, Kailua, and Waipahu, on November  
9, 10. and 11. 1971. respectively. Extensive testimony on environmen­
tal matters was given by representatives of  appellant Life of  T h e  Land 
at each of  the hearings. Appellant Hodges gave testimom at the Kailua 
hearing.

O n  August 10. 1971. the appellants filed a petition to intervene in 
the PUC economic hearings, alleging, inter alia, that appellant Hodges 
was a Hawaii resident and a subscriber of HECO services, and that 
appellant Life of The Land was a user of  HECO services, as well as 
being a membership organization concerned with protecting and pre­
serving the environment o f  the people of  Hawaii. The  appellants 
conceded that their intervention would broaden the immediate issue 
and cause a delay in the proceedings but urged the commission to 
grant their petition because it was “ imperative that the environmental 
aspects of  electricity generat ion and consumption be presented to the 
public.”

After a hearing on January 24, 1972, the PUC denied the appel lants’ 
petition for intervention, but granted them participation status and 
directed them to present any relevant material thev might have through
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the PUC stuff. which was being represen ted  bv Deputy Attorney Gen­
eral Harry Kim.

Hearings on the merits o f  HECO's  application began on January 24. 
1972. and cont inued throughout certain periods o f  the months of 

January,  March. April, and May. 1972. H E C O  offered the testimony ol 
eight  witnesses: the PUC staff offered the testimony of  seven. HECO 
supplied the staff with all materials that were requested, and submitted 
a total of 89 exhibits, the staff submitt ing an additional 20.

T h e  appellants were represented at practically all of  the hearings; 
met  with PUC staff members  to discuss the case; submitted proposed 
cross-examination questions for H E C O 's  witnesses to Mr. Kim. who 
used those he deemed pertinent to the inquiry at hand; and presented 
limited testimonv on the environmental control clause. Further, the 
appellants were permit ted io submit proposed  findings of fact and 
conclusions oflaw.

T h e  PUC rendered its decision on August 17. 1972. It granted 
H E C O  an increase in its rates to p roduce  an 8.25% rate of return on 
its rate base. It also allowed H E C O  S549.000 for promotional ex­
penses . conirarv io the recommendations  o f  both the appellants and 
the PUC staff. After the appellants '  petit ion for a rehearing was denied 
bv the PUC on December 7. 1972. ihev filed this present appeal. T h e  
PUC staff has not filed an appeal in this case.

1
T h e  appellants sought party in tervener  status pursuant to PUC Rule 

12.02. Their  petition was denied, and they were instead allowed a 
participatory role under  PUC Rule 12.03. which permits involvement to 
the degree directed bv the presiding officer.

[1, 2] Intervention as a partv in a proceeding before the PUC is not a
m at te r  of right but is a matter resting within the sound discretion of
the commission. HRS Section 269-13; cf. H.R.C.P. Rule 24. This is 
generally true in proceedings  before  administrative agencies. 1 F. 
Cooper .  State Administrative Law. 325 (1965). See also Citv of San 
Antonio  v. C.A.B.. 126 U.S.App.D.C. 112. 374 F.2d 326 (1967): P.U.C. 
v. United States. 356 F.2d 236. 241 (9th Cir. 1966). cert, denied. 385 
U.S. 816. 87 S.Ct. 35. 17 L.Ed.2d 54: Pittsburgh v. Pennsvlvania
P.U.C.. 153 Pa.Super.  83. 33 A.2d 641 (1943). This rule, however, is 
always subject to the essential qualification that this discretion is not to 
be arbitrarily and capriciouslv exercised. In this case, we are satisfied 
that the commission did not abuse its discretion in denving the
appel lants’ motion for intervention.

It is clear that had the appellants been accorded intervenor status, 
they would have had the right to appeal all interlocutory and final 
o rders  affecting them. Fishgold v. Sullivan Drvdock & Repair Corp.. 
956
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328 U.S. 275. lit) S.Ct. 1105. 90 L.Ed. 1230 (1946): Securities & Exch. 
C om m 'n  v. United States Realtv & Improvement Co.. 310 U.S. 434. 60 
S.Ct. 1044. S4 L.Ed. 1293 (1940). But having been denied party 
intervenor status, although allowed participation in this case, are the 
appellants now properly before this court :  In o ther  words, have the 
appellants the requisite standing to obtain judicial review of  the deci­
sion and order  of  the PUC granting HECO a rate increase:

T h e  question of standing is essentially one that resolves itself into 
the elementary proposition that one  who is injured bv the act of  
ano ther  mav legally challenge the propriety o f  the action. But the 
answer  to the threshold question o f  "who is in jured” for purposes ol 
judicial review is not always so obvious.

T h e  Hawaii Administrative Procedure Act as codified in Chapter 91 
o f  the Hawai' Revised Statutes entit les “ Jajnv person aggrieved” bv the 
action o f  an administrative agency to judicial review. In East Diamond 
Head Association v. Zoning Board. 52 Haw. 518. 479 P.2d 796 (1971). 
this court considered the question of  what constituted an aggrieved 
person  under  the Act for purposes o f  appeal. There ,  an unincorporated 
landowners’ association sought to challenge a variance that had been 
granted  by the Zoning Board o f  Appeals of the City and Countv of  
Honolulu. T h e  variance would have allowed a parcel of  land adjacent 
to property held by members o f  the  association to be used as a location 
for movie production. Association spokesmen testified at a public 
hear ing that the movie operations wr uld interfere with their property 
enjoyment.  Si *h operations, their evidence indicated, would cause a 
significant increase in the level of noise, traffic, and congestion, as well 
as promote  inconvenience generally, and impair the aesthetic character 
o f  the surrounding neighborhood. We reversed the trial cour t’s holding 
that the association lacked the s tanding required to secure review since 
they had failed to intervene in the board's proceedings. Adopting the 
construction that a “ person aggrieved” is one whose personal or 
p roperty  right has been injuriously o r  adverseh affected bv an agency's 
action, we held, inter alia, that the action of  the board in granting the 
zoning variance “ immediately and directlv affectfed] each homeowner.” 
an d  thus, that the association had estaniished its status as a person 
aggrieved. See also Dalton v. City and County. 51 Haw. 400. 403, 462 
P.2d 199. 202 (1969) (standing found where plaintiffs resided "in very 
close proximitv” ro property alleged to have been improperly rezoned.)

In addition to the requirement  that an aggrieved pariy be specially, 
personally and adversely affected for standing to lie. this court has 
added  a further gloss to the s tanding issue as regards administrative 
proceedings. In City and County v. P.U.C., 53 Haw. 431. 495 P.2d 
1180 (1972) we held that the person aggrieved must have been 
invo lved  in the contested case. It is not enough that a person has been
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' “ aggrieved" bv agencv action. He  must also have contested the issue
before the agencv, However,  this adversary participation need not be
confined to formal proceedings before the agencv. In East Diamond
Head Association we held that a public hearing, conducted pursuant to
published notice, was a “ contested case" within the meaning o f  HRS
§ 91-1.

T h e  appellants are users of  electrical energy, and two members of 
appellant Life of  The Land, in opposing  the rate increase, testified that 
they would be paving the higher  utility rates. A ratepayer who is 
compelled to pav higher utility rates bv agencv action is a person 
specially, personallv and adversely affected. T h e  fact that he shares this 
additional burden with all other  users does  not disentitle him from 
challenging the results. Cf. United States v. SCRAP. 4112 U.S. 669. 93 
S.C. 2405. 37 L.Ed.2d 254 (1973): Sierra Club v. Morton. 405 U.S. 
727. 92 S.Ct. 1361. 31 L.Ed.2d 636 (1972).1 But he must pursue his 
remedies through established and legitimate channels.

In proceedings before the PUC. the Director o f  Regulatory Agencies 
is mandated  by law to represent and protect  the interests of consumers 
throughout  the State. HRS §26-9  (Supp.1974). He is an indispensable 
party to the proceedings, and in that capacity he acts through the 
technical staff and o ther  personnel  o f  the commission, aided by a 
specialh designated deputy attorney general.  In re Hawaiian Te le­
phone  Co.. 54 Haw. 663. 513 P.2d 1376 (1973).

[3] T h e  PUC staff, however, failed to appeal the decision of the PUC 
with regard to the rate increase. T h e  practical effect of denying the 
appellants standing here would be to silence the voice of  all those who 
would speak in the public interest, a dulv that normallv resides with the 
PUC staff. We hold, therefore, that where the appellants have been 
"aggrieved" bv the action of the PUC. and where thev were involved as 
"par ticipants" during the agencv hearings, and where the PUC staff 
(the agencv through which thev participated at the hearings) has failed 
to appeal the decision o f  the PUC. the appellants may challenge the 
o rder  of the PUC in this court. We shall thus consider their appeal.

A p p l i c a t i o n  o i  H a w a i i a n  E l e c t r i c  C o .. I n c .  83 ALR3cI
(Hawaii)  535 PL’ d 1 102. 83  A L R 3 d  951

I .  W e n o te  that the  trend in A m erica n  ju r i s p r u d e n c e  as e v id e n c e d  b\ recen t  d e ­c is io n s  of this court and co u rts  acro ss  the land, has b een  to b roa d en  the class o f  p e rso n s  that h a ve  standing to c h a l le n g e  a g e n c y  ac t ion .  T h e  United S ta tes  S u ­p r e m e  C o u rt  has c learly  indicated  that stan d in g  ca n n o t  b e  co n fin ed  o n lv  to  th o se  w h o  a l l e g e  e c o n o m ic  harm , n or  can it be  d e n ie d  to o th ers  s im ply  b e c a u s e  many p e rso n s  share  the sam e p u rp o rted  in jurs :  " A e s t h e t i c  in d  e n v iro n m en ta l  w e l l - b e ­

ing. l ike e c o n o m ic  w ell-b e in g ,  arc  im p o r­
tant in g red ien ts  o f  the qualitv o f  life in 
o u r  s o c i e i v ,  and the fact that particular 
e n v iro n m e n ta l  in terests  are shared bv the 
m anv ra th er  than the le w  d oes  not make 
therr. less  d e s e rv in g  o f  legal protection  
th ro u g h  th e  ju d ic ia l  p r o c e s s . ”  United 
S ta te s  v. S C R A P .  4 1 2  U.S .  at 680. 93
S .C t .  at 2 4 1 5  (quotin g  S ierra  Club s. 
M o r to n .  4 0 5  U .S .  at 734. 92 S .C t .  1 3 6 1 .  
3 1  L .E d . 2 d  6 3 6 i .
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8 3  A L R 3 d  A p p l i c a t i o n  o f  H a w a i i a n  E l e c t r i c  Co.. Inc.

i Hawaii) 5.')a P2d 1102. 83 ,\I.R3rl [)?> I

II
W e turn now to the ques t ion of whether the decision o f  the PUC 

should  be allirmed. reversed, modified, or remanded for further p ro ­
ceedings consistent with o u r  opinion.2

[4 ]  We are satisfied from an exhaustive review of the record that, 
except for the allowance o f  promotional expenses, there is substantial 
evidence properlv and thoroughlv  adduced to support the commis­
s ion’s decision and order.

T h e  appellants contend that the PUC’s decision to permit HECQ to 
include promotional expenditures  in its budget lor raiemaking p u r ­
poses was arbiirarv and unreasonable, and contrarv to the best inter­
ests o f  the general public. T h e  PUC staff found itself in complete 
agreement  with the appellants on this issue, and thus recommended 
the allowance of sales expenses  in the sum of $713,100 but opposed 
HECO 's  request for promotional expenditures.  The commission, how­
ever. approved the total sum o f  $1,262,100. including $549,000 for 
promotional activities. H ECO 's  original request was broken down as 
follows:

Programs due to competitive fuels:
Home Builder Program 
Apartment  Builder Program 
Cooperative Advertising

O th e r  programs to increase
kilowatt-hours per kilowatt usage:

Domestic Appliance Program 
Commercial Cooking Program 
Commercial Water Heat ing  
Commercial Air Condit ioning 
Medallion Program 
Signs Program 
100-Amp. Program 
Lighting and Wiring Program 
Special iSales Program)
\EBA Program

Total

$148,500
105.000
102.500 $356,000

$123,000
17.400
17.500
9.500 

700
1 . 5 0 0
1 . 5 0 0
4.000 

13.200
5.000 $193,900 

$549,900

2 .  H R S  § 9 l - l 4 ( g )  p ro v id es  as fo l lo w s :  
tg) U p o n  rev iew  o f  the r eco rd  d ie  co u rt  

m av affirm the decis ion  o f  the  a g e n c v  o r  
r em a n d  the case  w di in stru ctions  fo r  fur­
th er  p r o c e e d in g s ;  >r it mav r e v e r s e  o r  
m o d ifv  the  dec is ion  and o r d e r  i f  th e  s u b ­
stantial rights o f  the p et it io n ers  m a v  h a ve  
b e e n  p re ju d iced  becau se  the  a d m in is tra ­
t ive  f indings, con clusions ,  d e c i s io n s ,  o r  
o r d e rs  are :

( 1 )  In \ io ia t io n  o f  con st itu tion al  or  stat­u to ry  provis ion s:  or
(2) in ex cess  o f  the s ta tu tory  authority 

o r  ju r isd ic t io n  o f  the ag en cv :  o r
(3) M ade u pon  unlawful p ro ced u re :  o r
t4) A ffected  bv o th er  e r ro r  o f  law; or
(5) C learlv  e rro n e o u s  in v iew  of the  

re liab le ,  p ro ba tive ,  and substantial e v i ­
d e n c e  on the  w h o le  record : or

(6) Arbitrary, or  capric ious ,  o r  charac-
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T h e  programs due to competitive fuels are designed to attract new 
customers and. where possible, capture customers and usage from the 
Honolulu Gas Companv [heremalter CASCO], while defending against 
similar elforis ori the part of GASCO. the electric company's sole 
competi tor in this area. Thev consist inainlv of  allowances or payments 
to owners and developers who build all-electric homes and apartments 
and  advertise them for sale as such.

There  is decidcdlv a serious question as to the legalitv of  these 
rebates or allowances.3 but we do not deem it advisable to decide that 
particular issue, inasmuch as u was not briefed and argued before this 
court.  Moreover, we need not reach that issue, for we are satisfied that 
in the context of  our  times, these promotional expenditures on the part 
o f  regulated public service companies are wasteful and unreasonable.4 
and their allowance bv the commission was an abuse of  its discretion.

T he  disturbing aspect of the PUC decision to allow expenditures tor 
these programs is the rationale behind it. GASCO had been granted an 
allowance for similar promotional expenditures earlier. See Decision 
and Order  No. 2(521 tPUC of Hawaii. Aug. 31. 1970). GASCO. in 
making its request, had argued that the expenses were necessarv to 
attract customers awav from Hawaiian Electric. HECO. in its present 
application for a rate increase, pointed to the GASCO allowance as 
justification for its own request.  It seems apparent  from the record that 
the PUC's decision was based on this particular argument ol HECO.

T he  PUC has consistently failed to meet squarely the issue ol the 
reasonableness of competitive advertising expenditures.  In late 19(53. 
the PUC ordered the opening of Docket No. 1581 lor the avowed 
purpose of inquiring into the promotional practices ol the utilities, 
pursuant to the authoriiv vested in it by Section 104-15 ol the Revised

l er izv d  bv a b u se  o f  d iscre t io n  or dearlv  shares of the  market would remain tiie
unwarranted e x e rc is e  o l  d iscre t io n .  sam e. In his tes t im o n y  h e lo re  the PUC.

3 .  In its O p in io n  N o .  (55-18 ,  dated Mav ^ r- l -a r * W ill iam s stated:1 1 .  19 6 5 .  the A tto r n ey  G e n e r a l  ruled " Q .  And it n e ith e r  ottered these pro- 
t h e s e  prom otion al  p ract ices  to he pro- gram s, p r o m o t io n a l  a l low an ces ,  each to s cr ib ed  rebates  u n d er  S e c t io n  1 0 4 - 1 :  ol -stand o n  its o w n  merit  o f  gas or  e lectric-
th e  R evised  Law s  o f  H a w aii  19 5 5 .  as i t ' ,  then w h e r e  w o u ld  you sav would be
a m en d e d  m o w  H R S  S 26 9  Iti iSu p p . v o u r  share  o f  the  market.- 
1 9 7 4 » i. In a s u b seq u en t  leg a l  m em oran - A Mv e s t im a te  is that it w ould  be  the
d u m . dated N o v e m b e r  5 .  19 6 9 . the Attor- sam e.
n ey  G en eral  ad vised  the  P I  C  that it. Y o u  w o u ld  still gather that segm ent
ult im ately ,  rr.ust m ake its o w n  dcterm ina- o r  that p o rt io n  o f  the  market which wouldn on  ol the r e a s o n a b len e ss  o r  u nreasona- norm ally  want to u se  e lectricity and that
b le n e s s  o f  th ese  p r o m o t io n a l  practices.  po rt ion  o f  ih e  market which wants gas

4. At the hearin gs  b e fo r e  the PUC. w o u ld  get  gas w ithout the prom otion al
H E C O  verv candidlv a c k n o w le d g e d  that if  a l low an ces .-
t h e s e  p rom otion al ac tiv it ies  w e r e  turbid- A 1 think w e  w o u ld  get similar propor-d en  to both uti l it ies ,  th e ir  r e sp ec t iv e  tion to what w e  re  getting now . ves. . .
960
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ANNOTATION

ADVERTISING OR PROMOTIONAL EXPENDITURES OF 
PUBLIC UTILITY AS PART OF OPERATING EXPENSES FOR 

RATEMAKING PURPOSES
b v

J a n e  M a sscv  D raper. B .C .L .

I.  P r e l i m i n a r y  M a t t e r s
§ I .  In t r o d u c t io n :

[a] S c o p e
[b] R e la t e d  m a tt e r s

§ 2 .  B a c k g r o u n d ,  s u m m a r y ,  and c o m m e n t :
[a] G e n e r a l l y
[b] P r a c t i c e  p o in t e r s

I I .  G e n e r a l  C o n s i d e r a t i o n s
§ 3 .  G e n e r a l  r u le  that c o r p o r a t e  m a n a g e m e n t  s h o u ld  b e  p e r m it t e d  to  c o n t r o l  

a m o u n t  o f  a d v e r t i s in g  e x p e n s e s  
§ 4 .  F a c t o r s  c o n s i d e r e d  b y  c o u r t  in a p p l ic a t io n  o f  ru le :

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES
64 Am J u r  2d. Public Utilities § 173
20  Am J u r  PI 8 c  Pr Forms (Rev  Ed), Public Utilities §§ 3 1 - 1 0 4
1 5  Am J u r  Legal Forms 2d, Public Utilities §§ 2 1 5 .4 1  et seq.
1 5  U SC S, Natural Gas §§ 7 17 c ,  7 1 7d; 16  U SCS, Electric Utilities 

§§ 824d, 8 2 4 e
US L  Ed Digest, Carriers § 2 28 :  Public Serv ice  Com m issions § 27; 

Public Utilities § 26
A L R  Digests, Carriers, §§ 7 0 8 - 7 1 1 ;  Public Serv ice  Com m ission §§ 14, 

1 5 ,  17 ;  Public Utilities § 38; T e lep h o n es  §§ 1 6 - 1 9  
L  Ed Index to Annos, Public Utilities
A L R  Quick Index , Electricity and Electric  Com panies; Public Utilities; 

R easonableness ; Telecom m unications
Federal Quick Index , Federal Power C om m ission ; Public Utilities; Rates 

and Charges

Consult POCKET PART in this volum e for later cases
963



Rule that corporaie managemeni should Telephone company, informational adver- 

be permitted to control amount of ad- tising expenses of. § 6

vertising expenses. § 3 Test year, disallowance of expenditures

Scooe of annotation. § 1 [a] during, § 8

Summarv. § 2 Trade ally advertising, § 7

83 ALR3d P u b l i c  U t i l i t y  R a t e s — A d v e r t i s i n g  C o s t s  § l[a ]
83 ALR3d 963

T A B L E  O F  J U R I S D I C T I O N S  R E P R E S E N T E D  

Consu lt P O C K E T  P A R T  in this volum e for later cases

US: §§ 2[b], 3. 4(b), 9[a, b] 

Ark: §§ 2(a). 4{a], 8. 9(a) 

Cal: §§ 2[b], 6 

DC: §§ 3. 9(b]

Ga: §§ 2(b). 3. 6 

Hawaii: §§ 2(b), 4(a). 9[a, b] 

111: §§ 4[b], 9[a, b]

Kan: § 2fb]

La: §8
M e: §§ 2[a), 4fb], 9[a]

M d: § 2[b]

Mass: §§2fb), 7, 9[bj 

M ich: § 2[a, b]

Mo: §§ 2(b), 3, 4(a], 7

N H : §§ 3. 9[b]

N Y :  §§ 2[a. bj. 7 

N C : §§ 2(b), 4[b), 9[a] 

Oh io : §§2[a, b], 4(b), 5 

Okla: §§ 3, 4[a. b). 7. 9[a] 

O n  §§ 2[a, b), 4[b], 6 

Pa: § 2[b]

RI:§2[a]

Tex : §§ 4[b], 9[b]

Utah: § 2[a)

V t: §§3. 4(b], 5 

Va : § 7

Wash: § 2(a, b]

FPC: § 2[b]

I. Preliminary matters 

§ 1. Introduction

[a] Scope
O r d in a r i l y ,  t h e  d e t e r m in a t io n  o f  

w h a t  b u s in e s s  e x p e n s e s  a r e  t o  b e  in ­
c u r r e d  b y  a p u b l ic  u ti l i ty  in  its o p e r a ­
t ion s  is a  m a tt e r  l e f t  w ith in  th e  d i s c r e ­
t io n  o f  th e  u t i l i t y ’ s m a n a g e m e n t .  
W h e t h e r  ce r ta in  t y p e s  o f  e x p e n d i ­
tures  c a n  th en  b e  c la s s i f ie d  as ‘ ‘ o p e r ­
at in g  e x p e n s e s "  a n d  p a s s e d  a l o n g  to  
th e  u t i l i t y ’s r a t e p a y e r s  is a q u e s t io n  
w ith  w h i c h  u ti l i ty  r e g u la t o r y  a g e n c i e s  
a r e  f r e q u e n t ly  c o n f r o n t e d .  In  m a n y

1. For present purposes, the term “ad­

vertising" is used broadly and encompas­

ses all forms of advertising by a public 

utility, including, for example, informa­

tional (see § 6, infra) and institutional (see 

§ 7, infra) advertising, as well as advertis-

in s ta n c e s ,  e i t h e r  t h e  u ti l ity  o r  t h e  
r a ie p a y in g  p u b l ic  d i s p u t e s  th e  a g e n ­
c y 's  r e s p o n s e  to  t h e  q u e s t io n ,  a n d  
o n e  o f  th e  a rea s  o f  c o n t e n t i o n  is 
w h e t h e r ,  f o r  r a t e m a k in g  p u r p o s e s ,  e x ­
p e n s e s  in c u r r e d  b y  a p u b l i c  u t i l i ty  f o r  
p r o m o t i o n  o r  a d v e r t i s i n g  can  b e  in ­
c lu d e d  u n d e r  “ o p e r a t i n g  c o s t s . "  T h i s  
a n n o t a t io n  c o l l e c t s  a n d  a n a ly z e s  th e  
c a s e s  in w h ic h  th e  c o u r t s ,  in r e v i e w ­
in g  a g e n c y  d e t e r m in a t io n s ,  h a v e  d is ­
c u s s e d  o r  d e t e r m in e d  t h e  p r o p r i e t y ,  
f o r  r a te m a k in g  p u r p o s e s ,  o f  in c l u d in g  
t h e  u t i l i ty ’ s a d v e r t i s i n g 1 o r  p r o m o ­
tio n a l*  e x p e n d i t u r e s  as  o p e r a t i n g  e x ­
p e n s e s  o r  c o s t  o f  s e r v i c e . *
ing supporting rate increases (see § 8, 
infra).

2. For present purposes, the term “pro­
motion" includes promotional advertising 
as well as other forms of promotion.

3. Although this annotation is con-
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R e le v a n t  s ta tu te s  a r e  c o n s id e r e d  
h e r e in  o n ly  in s o fa r  as  th e y  a re  r e ­
f l e c t e d  b y  r e p o r t e d  c a s e s  w ith in  th e  
s c o p e  o f  this  a n n o t a t io n ,  an d  this 
a n n o t a t io n  d o e s  n o t  p u r p o r t  to  r e f le c t  
t h e  cu rren t  s ta tu t o r y  la w  o f  an y  j u r i s ­
d i c t io n ,  T h e  r e a d e r  is c a u t io n e d  to  
c o n s u l t  th e  m o s t  r e c e n t  e n a c t m e n t s  o f  
t h e  p a r t icu la r  j u r i s d i c t i o n  in w h ic h  h e  
o r  s h e  m a y  b e  in t e r e s t e d .
[b] Related matters

V a l id ity  o f  “ fu e l  a d ju s t m e n t ”  o r  
s im i la r  c l a u s e s  a u t h o r iz in g  e le c tr ic  
u t i l i t y  to  p a s s  o n  in c r e a s e d  c o s t  o f  
f u e l  to  its c u s t o m e r s .  8 3  A L R 3 d  9 3 3 .

C h a r i t a b le  c o n t r ib u t io n s  by  p u b lic  
u t i l i t v  as p art  o f  o p e r a t i n g  e x p e n s e .  
5 9  A L R 3 d  9 4 1 ,

W h a t  c o n s t i t u t e s  fa ls e ,  m is le a d in g ,  
o r  d e c e p t i v e  a d v e r t i s i n g  o r  p r o m o ­
t io n a l  p r a c t ic e s  s u b je c t  to  a c t io n  by 
F e d e r a l  T r a d e  C o m m i s s i o n .  6 5  
A L R S d  2 2 5 .

A d e q u a c y ,  as  r e g a r d s  r igh t  to  in ­
j u n c t i o n ,  o f  o t h e r  r e m e d y  f o r  r e v i e w  
o f  o r d e r  f ix in g  p u b l ic  u t i l i tv  ra tes .  8 
A L R 2 d  8 3 9 .

J o i n d e r  o r  r e p r e s e n t a t i o n  o f  s e v e r a l  
c la im a n ts  in a c t io n  a g a in st  ca rr ie r  o r  
u t i l i t v  to  r e c o v e r  o v e r c h a r g e .  1 
A L R 2 d  16 0 .

V a l id i t y ,  c o n s t r u c t io n ,  an d  a p p l ic a ­
t io n  o f  J o h n s o n  A c t  (2 8  U S C S  
§ 1 3 4 2 ) .  p r o h ib i t in g  in t e r f e r e n c e  by  
F e d e r a l  D is tr ic t  C o u r t s  w ith  s ta te  o r ­
d e r s  a f f e c t in g  r a te s  c h a r g e a b l e  by  
p u b l i c  u t i l i t ie s .  2 8  A L R  F e d  4 2 2 .
c e m e d  with w h eth er  advertising or p ro­motional expenditures are allowable, for ratemaking pu rposes ,  as part o f  a public utility's operating expenses  or  cost o f  serv ice ,  cases dealing with whether certain advertising or  prom otional practices are legal arc not within the scope o f  this annotation. F o r  cases involving the ques­tion o f  what constitutes false, misleading o r  deceptive  advertising o r  promotional practices subject to  action by the Federal
966

§ 2. Background, summary, and 
comment

[a] Generally
A  p u b l i c  s e r v ic e  o r  p u b l ic  utility  

c o m m is s io n  is e s ta b l is h e d  to  o v e r s e e  
b u s in e s s  o p e r a t io n s  o f  th e  p u b l ic  u til­
i t ie s  c o m i n g  u n d er  its ju r i s d i c t io n .  
O n e  o f  th e  c o m m is s io n 's  p r im a ry  j o b s  
is t o  d e t e r m in e  what rate a u ti l ity  m ay 
fix f o r  its s e r v i c e s ,  to  th e  e n d  that th e  
r a t e p a y e r s  w il l  b e  ch arg ed  o n ly  a fair 
an d  r e a s o n a b l e  rate  fo r  th e  u ti l i ty ’s 
p r o d u c t ,  a n d ,  o n  the o th e r  h a n d ,  that 
th e  u t i l i t y 's  s to c k h o ld e r s  w il l  r e c e i v e  a 
fair a n d  r e a s o n a b le  return  o n  their  
in v e s t m e n t .  O n e  o f  th e  m o r e  t r o u b le ­
s o m e  a r e a s  c o n fr o n t in g  a c o m m is s io n  
is t h e  d e t e r m in a t io n  o f  w h ic h  •aili.ty 
o p e r a t i o n s  r e a l ly  benefit  th e  r a te p a y ­
ers  a n d  ca n  thus b e  c h a rg e d  as le g i t i ­
m a te  b u s in e s s  e x p e n s e s 4 an d  f ig u red  
in * h e  ra tes  to  b e  c h a rg e d  fo r  th e  
u t i l i ty 's  p r o d u c t  o r  s e r v ic e ,  an d  w h ich  
in s u r e  s o l e l y  o r  in m a jo r  part  to  th e  
b e n e f i t  o f  th e  s to c k h o ld er s .  In  th e  
la r g e  c a t a lo g  o f  o p e ra t in g  e x p e n s e s  
w h ic h  a r e  in c lu d ed  in th e  c o m p u t a ­
t io n s  f o r  ra te m a k in g  p u r p o s e s ,  a d v e r ­
t is in g  e x p e n d i t u r e s  o r d in a r i ly  c o m e  
w ith in  th e  g e n e r a l  ru le  that c o r p o r a t e  
m a n a g e m e n t  s h o u ld  b e  p e r m it t e d  to 
c o n t r o l  t h e  a m o u n t  a utility  s p e n d s ,4 
p r o v i d e d  a lw a y s ,  o f  c o u r s e ,  that the  
a d v e r t i s i n g  e n g a g e d  in is o f  b en e f i t  to  
th e  r a te p a y e r ,®  an d  that th e  a m o u n t  
e x p e n d e d  b y  th e  utility  fo r  a d v e r t is ­
in g  is  w ith in  r e a s o n .7

C o u r t s  h a v e  d ea lt  w ith  a d v e r t is in g
T ra d e  Com m ission , see  the annotation at 65 A L R 2 d  2 2 5 .

4. F o r  a genera! discussion o f  a public utility’s current and operating expenses, see  64 Am  J u r  2d, Public Utilities J  173 .
5. § 3 ,  infra.
6. § 4 [aj. infra.
7. § 4[b], infra.
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e x p e n d i tu r e s  n o t  o n l y  as  a g e n e r a l  
c a t e g o r y  o f  o p e r a t i n g  e x p e n s e s , '  b u t  
a l s o  in te rm s  o f  t h e  t y p e  o f  a d v e r t i s ­
in g  in v o lv e d .  T h u s ,  e x p e n d i t u r e s  fo r  
p u r e ly  in fo r m a t io n a l  a d v e r t i s in g —in ­
c lu d in g  m e t h o d s  o f  c o n s e r v a t io n — 
h a v e  b e e n  h e ld  p r o p e r l y  a l lo w a b l e  as 
uti l ity  o p e r a t i n g  e x p e n s e s , '  as h a v e  
i n s . i t u t i o n a l  a d v e r t i s i n g  e x p e n d i ­
t u r e s . 10 but e x p e n s e s  in c u r re d  by a 
p u b lic  uti l ity  f o r  a d v e r t i s e m e n t s  in a 
ca m p a ig n  to  i n c r e a s e  th e  ra te s  to  b e  
c h a r g e d  b y  th e  u t i l i ty ,  o r  to  ex p la in  
w h y  th e  ra te  in c r e a s e  is n e e d e d ,  h a v e  
n o t  b e e n  a l l o w e d  as o p e r a t i n g  c o s ts  
f o r  r a te m a k in g  p u r p o s e s . "

E x p e n d it u r e s  f o r  p r o m o t i o n a l  p u r ­
p o s e s —b o th  a d v e r t i s i n g  a n d  o t h e r  
fo rm s  o f  p r o m o t i o n —h a v e  p r e s e n t e d  
e n t i r e ly  d i f f e r e n t  q u e s t io n s ,  d e p e n d ­
in g  o n  th e  t y p e  o f  p r o m o t i o n  u n d e r ­
taken  and , m o r e  r e c e n t l y ,  u p o n  th e  
n e c e s s i t y  fo r  c o n c e r n  a b o u t  c o n s e r v a ­
t io n  o f  r e s o u r c e s .  T h u s ,  in  s o m e  in ­
s ta n c e s ,  e x p e n d i t u r e s  f o r  p r o m o t i o n a l  
a d v e r t i s e m e n t s  a n d  p r a c t ic e s  h a v e  
b e e n  a l lo w e d  as  l e g i t im a t e  o p e r a t i n g  
e x p e n s e s , 11 b u t  in o t h e r  c a s e s ,  su c h  
o u t la y s  o f  u t i l i t y  m o n e y s  h a v e  b e e n  
d is a l lo w e d ,  o r  r e d u c e d  in a m o u n t ,  as 
n o t  c o n s t i t u t in g  t h e  t y p e  o f  e x p e n s e  
fo r  w h ic h  t h e  u t i l i t y ’s  c u s t o m e r s  
s h o u ld  b e  r e q u i r e d  to  p a y . 13

T h e  task s e t  b e f o r e  p u b l i c  u t i l i ty  
c o m m is s io n s  is o n e  o f  r e g u la t io n ,  an d  
n o t  o n e  o f  m a n a g e m e n t .  M a n y  o f  th e  
r e q u e s t s  f o r  j u d i c i a l  r e v i e w  o f  c o m ­
m iss io n  d e c i s io n s  h a v e  b e e n  b a s e d  o n  
c o n t e n t io n s  th at  t h e  c o m m is s io n  has

8. § 5, infra.
9. § 6, infra.
10. § 7, infra.
1 1 .  § 8, infra.
1 2 .  § 9[a], infra.
13 .  § 9[b], infra.
14 . A  state statute prohibiting such o r ­ders, to the effect  that no state agency .

u s u r p e d  th e  p r e r o g a t iv e  o f  m a n a g e ­
m e n t  in d e c id in g  h o w  th e  u t i l i t y 's  
b u s in e s s  s h o u ld  b e  run. F o r  e x a m p l e .  
S t a t e  v  O k la h o m a  G a s  &  E le c t r i c  C o .  
( 1 9 7 5 ,  O k la )  5 3 6  P 2 d  8 8 7 .  §§ 7 .  9 [a ] ,  
in fra ,  w a s  an a p p e a l  fro m  a c o m m i s ­
s i o n ’ s o r d e r  p r o h ib i t in g  p r o m o t i o n a l  
a n d  in s t i tu t io n a l  a d v e r t is in g  b y  u t i l i ­
t i e s , 14 w h e r e in  th e  c o u r t  r u le d  that 
s u c h  an ac tu a l  p r o h ib i t io n  w a s  an 
in va l id  in v a s io n  o f  th e  d i s c r e t io n  r e ­
s e r v e d  to  c o r p o r a te  m a n a g e m e n t  o f  
t h e  u ti l i t ie s .

It  w o u l d  s e e m  that m a n a g e m e n t  is 
o r d in a r i ly  p e r m it t e d  to  d e t e r m i n e  th e  
a m o u n t s  to  b e  e x p e n d e d  b y  a u t i l i ty  
f o r  in fo r m a t io n a l  o r  e d u c a t io n a l  p r o ­
g r a m s  o r  a d v e r t is in g  a n d  s u b s e ­
q u e n t ly  in c lu d ed  as  o p e r a t i n g  e x ­
p e n s e s  fo r  r a te m a k in g  p u r p o s e s .  In  
R e  I r o q u o i s  G a s  C o r p .  ( 1 9 7 1 ,  N Y )  9 1  
P U R 3 d  5 1 1 ,  th e  c o m m i s s i o n  e v e n  
s p o k e  o f  its r e q u ir in g  th e  g a s  c o m p a ­
n ie s  to  m ain ta in  su c h  p r o g r a m s .  In  
w h a t  a p p e a r s  to  b e  a s in g u la r  a c t i o n ,  
t h e  c o m m is s io n  in R e  D. C .  T r a n s i t  
S y s t e m ,  In c .  ( 1 9 7 0 ,  Wash) 8 5  P U R 3 d  
1 ,  m a n d a ted  an in ten s if ied  i n f o r m a ­
t io n a l  a d v e r t is in g  p r o g r a m  t o  m a in ­
tain  a n d  p r o m o t e  th e  c o m p a n y ’s r id-  
e r s h ip ,  an d  s e t  fo r th  th e  p r o c e d u r e s ,  
in c lu d in g  th e  a m o u n t  to  b e  p u t  in 
e s c r o w  fo r  su ch  a p r o g r a m ,  t o  b e  
f o l l o w e d  b y  th e  c o m p a n y  in  i m p l e ­
m e n t in g  th e  c o m m is s io n ’s d e c i s i o n .

W ith in  th e  area  o f  in f o r m a t io n a l  
a d v e r t i s in g  is a r e la t iv e ly  n e w  f i e ld  o f  
c o n s e r v a t io n a l  a d v e r t is in g ,  in  w h ic h  
th e  e n e r g y  u ti l it ies  a r e  b e i n g  e n c o u r -
board, o r  commission might limit o r  re ­
strict the right o f  any public utility to 
en gage in or  promote area d ev e lo p m en t  
or  to advertise, was upheld as constitu­
tional, and not antithetical to th e  “ c o m ­
mon welfare clauses" o f  the United States 
and state constitutions, in O h i o  Public 
Interest Action Group, Inc. v P u b lic  Utili­
ties Com . (1975) 43 O h io  St 2 d  1 7 5 ,  72 
O hio  O p s  2d 98, 3 3 1  N E 2 d  730.
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a g e d  to p a r t ic ip a te .  F o r  e x a m p l e ,  in 
W a s h in g t o n  U ti l i t ies  &  T r a n s p .  C o m .  
v  Pacific P o w e r  & L ig h t  C o .  ( 1 9 7 4 .  
W a s h )  7 P U R 4 t h  470, th e  c o m m i s s i o n  
s ta te d  that it w a s  a p p r o p r ia t e  to  o r d e r  
th a t  n o  a l ’ o w a n c e  w o u l d  a t ta ch  t o  
e x p e n d i t u r e s  d e s ig n e d  to  e n c o u r a g e  
in c r e a s e d  u s e  o f  e le c tr i c i t y  fo r  a n y  
p u r p o s e  an d  that a l lo w a n c e  w o u l d  b e  
m a d e  o n ly  f o r  e x p e n d i tu r e s  d ir e c t ly  
r e la t e d  to th e  c o n s e r v a t io n  o f  e l e c t r i c  
e n e r g y ,  o r  d ir e c t in g  u s e  t h e r e o f  to  
o f f -p e a k  p e r io d s .  A n d in R e  M ic h ig a n  
C o n s o l id a t e d  G a s  C o .  ( 1 9 7 3 ,  M ic h )  1 
P U R 4 t h  2 2 9 ,  th e  c o m m is s io n  a p ­
p r o v e d  th e  in it ia t io n  b y  a g a s  c o m ­
p a n y  o f  a c o n s e r v a t io n  p r o g r a m  
a im e d  at c o n v in c i n g  its c u s t o m e r s  to  
in s u la t e  th e ir  h o m e s ,  an d  d e t e r m in e d  
t h a t  its c o s t s ,  in c lu d in g  t h o s e  in c u r re d  
in  the  e m p l o y m e n t  o f  a d v e r t i s in g  in 
t h e  m ed ia ,  d ir e c t  m ailin g s  to  c u s t o m ­
e r s ,  u se  o f  t h e  c o m p a n y ’s o u t d o o r  
s ig n s  and m e s s a g e  b o a r d s  c a r r ie d  b y  
its  v e h ic l e s ,  a n d  the p r e p a r a t io n  an d 
d is t r ib u t io n  o f  a n  in fo r m a t io n a l  b o o k ­
l e t ,  co u ld  b e  r e f le c te d  in t h e  ra tes  
p r e s c r ib e d  fo r  t h e  c o m p a n y  in fu tu re  
r a t e  ca ses .  B u t  it is to  b e  n o t e d  that 
e v e n  in this a r e a  o f  a d v e r t is in g ,  w h ich  
is  s tr e s s e d  as b e in g  o f  g r e a t  i m p o r ­
t a n c e  in o u r  p r e s e n t  c i r c u m s t a n c e s  at 
l e a s t  o n e  c o m m is s io n  sti ll  g a v e  “ r e a ­
s o n a b l e n e s s ”  p r io r i t y ,  s ta t in g ,  in  R e  
P o r t la n d  G e n e r a l  E le c t r i c  C o .  ( 1 9 7 4 ,  
O r )  8 P U R 4 th  3 9 3 .  that an in d iv id u a l  
u t i l i t y  s h o u ld  s p e n d  a r e a s o n a b l e  
a m o u n t  fo r  c o n s e r v a t io n  a d v e r t is in g ,  
b u t  the  a m o u n t  t h e r e o f  m u st  b e  c o n ­
s id e r e d  in v i e w  o f  the  fact  that  m u ch  
c o n s e r v a t io n  a d v e r t i s in g  is n o w  b e in g  
d o n e  b y  g o v e r n m e n t a l  a g e n c i e s ,  o n  a 
s t a t e  and f e d e r a l  l e v e l ,  an d  that th e  
n e w s  m ed ia  h a v e  p r o v id e d  m u c h  in 
t h e  w a y  o f  c o n s e r v a t io n  in fo r m a t io n  
t o  th e  g e n e r a l  p u b l ic .

T h e  i s s u e  o f  th e  a l lo w a n c e ,  f o r  
ra te m a k in g  p u r p o s e s ,  o f  in s t i tu t io n a l  
a d v e r t is in g  e x p e n s e s  as  o p e r a t i n g  
968

c o s t s ,  w a s  fu lly  d is c u s se d  in R e  C o n ­
s o l i d a t e d  E d is o n  C o .  ( 1 9 6 1 )  4 1  
P U R 3 d  3 0 5 ,  w h e r e  th e  c o m m is s io n  
a l l o w e d  in st itu t ion a l  a d v e r t i s in g  e x ­
p e n s e s  o v e r  th e  c o n te n t io n  that such  
a d v e r t i s i n g  w a s  a p r o c e s s  o f  s e l l in g  
t h e  o r g a n iz a t io n  and o w n e r s h ip  o f  the 
c o m p a n y  to  its e n v ir o n m e n t ,  a n d  that 
t h e r e f o r e  th e  s t o c k h o ld e r s ,  n o t  th e  
r a t e p a y e r r  s h o u ld  b e a r  th e  b u r d e n  o f  
th is  c o n c e iv a b ly  n e c e s s a r y  a n d  p r o p e r  
e x p e n s e .  T h e  c o m m is s io n ,  n o t in g  that 
w h a t  w a s  o f  c o n c e r n  w e r e  a d v e r t i s e ­
m e n t s  w h ic h  w e r e  o b v io u s l y  d e s ig n e d  
t o  p r o je c t  a fa v o r a b le  im a g e  o f  th e  
c o m p a n y  to  its c u s t o m e r s ,  its e x is t in g  
s t o c k h o ld e r s ,  an d  p o ten t ia l  in v e s t o r s ,  
w e n t  o n  to  e x p la in  that to  t h e  e x te n t  
th at  s u c h  a d v e r t is in g  f o s t e r e d  s o u n d  
c o n s u m e r  r e la t io n s  o r  e n c o u r a g e d  
p e o p l e  to  in v e s t  in th e  c o m p a n y ,  it 
s e e m e d  c l e a r  that d i e  c o n s u m e r s ,  as 
w e l l  as t h e  s t o c k h o ld e r s ,  w e r e  u lt i­
m a t e l y  b e n e f i t e d  th ro u g h  th e  l e s s e n ­
in g  o f  t h e  e x p e n s e  o f  d o in g  b u s in e s s .  
T h e  a r g u m e n t  had b e e n  m a d e  that 
in s t i tu t io n a l  a d v e r t is in g  h ad  p r e v i ­
o u s l y  b e e n  la r g e ly  c o n s id e r e d  as  an 
i m p r o p e r  c h a r g e  to  o p e r a t i n g  e x ­
p e n s e s  f o r  ra tem a k in g  p u r p o s e s ,  but 
t h e  c o m m is s io n  p o in te d  o u t  that th e  
tr en d  in m o d e m  r e g u la t o r y  d e c i s io n s  
w a s  to  a l lo w  s u c h  c h a r g e s  as  p r o p e r  
f o r  r a te m a k in g  p u r p o s e s .  F o r  e x a m ­
p l e ,  th e  c o m m is s io n  s ta te d ,  t h e  C o m ­
m i t t e e  o n  A c c o u n t s  a n d  S ta t is t ic s  o f  
t h e  N a t io n a l  A s s o c ia t io n  o f  R a i l r o a d  
a n d  U ti l i ty  C o m m is s io n e r s  i s s u e d  its 
A c c o u n t i n g  I n t e r p r e t a t i o n  E - 1 1 0 ,  
w h e r e in  it s ta ted  that n o n p r o m o t i o n a l  
a d v e r t i s in g  o f  th e  kind r e f e r r e d  to  as 
in s t i tu t io n a l  a d v e r t is in g —th e  p u r p o s e  
o f  w h ich  is to  fo s t e r  g o o d  w i l l— 
s h o u ld  b e  c h a r g e d  to  O p e r a t i n g  E x ­
p e n s e  A c c o u n t  7 8 7 . 2 —A d v e r t i s in g .  In  
a n o t h e r  in s ta n c e ,  th e  c o m m is s io n  
c o n t in u e d ,  th e  F e d e r a l  P o w e r  C o m ­
m is s io n  r e v i s e d  its U n ifo r m  S y s t e m  o f  
A c c o u n ts ,  e f f e c t iv e  J a n u a r y  1 ,  1 9 6 1 ,
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to  p r o v id e  that in s t i tu t io n a l  a d v e r t i s ­
in g  o r  g o o d  w i l l  a d v e r t i s in g  c h a r g e s  
s h o u ld  b e  in c lu d e d  in M is c e l la n e o u s  
G e n e r a l  E x p e n s e s ,  an d  a b o v e - t h e - l i n c  
a c c o u n t ,  w h e r e in  t h e r e  is r e c o r d e d  
c o s t  o f  la b o r  a n d  e x p e n s e s  in c u r r e d  
in c o n n e c t io n  w it h  t h e  g e n e r a l  m a n ­
a g e m e n t  o f  th e  u ti l i ty  n o t  p r o v id e d  
f o r  e l s e w h e r e .  A l t h o u g h  a w i t n e s s  had 
o b s e r v e d  that t h e  F e d e r a l  P o w e r  
C o m m is s io n  h a d  is su e d  a c c o u n t in g  
r e g u la t io n s  o n l y  a n d ,  t h e r e f o r e ,  it d id  
n o t  n e c e s s a r i l y  f o l l o w  that t h e  s a m e  
t rea tm e n t  w o u ld  b e  a d o p t e d  f o r  ra te -  
m a k in g  p u r p o s e s ,  t h e  c o m m is s io n  
r e a s o n e d  that it d id  n o t  s e e m  u n r e a ­
s o n a b le  to  c o n c l u d e  that th e  c o m m i s ­
s io n  w o u ld  g o  t o  t h e  t r o u b le  o f  
a m e n d in g  its s y s t e m  o f  a c c o u n t s  to  
e x p r e s s ly  in c lu d e  in s t i tu t io n a l  a d v e r ­
t is in g  as an o p e r a t i n g  e x p e n s e  i f  it 
h ad  any r e s e r v a t io n  a b o u t  t h e  p r o ­
p r ie ty  o f  in c lu d in g  s u c h  e x p e n s e  fo r  
r a te m a k in g  p u r p o s e s ,  s in c e  it w a s  o b ­
v io u s  that i f  a n y  d o u b t  e x i s t e d ,  th e  
c o m m is s io n  w o u l d  h a v e  d ir e c t e d  that 
s u c h  e x p e n s e  b e  c h a r g e d  b e l o w  th e  
l in e .  T h e  c o m m i s s i o n  d e t e r m in e d  that 
in  v i e w  o f  th e  fact  that m a n a g e m e n t  
s h o u ld  b e  p e r m it t e d  to  c o n t r o l  a d v e r ­
t is in g  e x p e n d i t u r e s  s o  l o n g  as  th ey  
a r e  w ith in  th e  l im its  o f  r e a s o n ,  a n d  s o  
l o n g  as t h e s e  e x p e n s e s  d o  n o t  e x c e e d  
w h a t  is r e a s o n a b l y  n e c e s s a r y  and 
p r o p e r  in th e  p a r t ic u la r  c a s e —and 
t h e r e  h ad  b e e n  n o  c o n t e n t io n  th a t  th e  
e x p e n s e s  h e r e in  w e r e  u n r e a s o n a b l e  
o r  u n n e c e s s a r y —t h e r e  w a s  n o  g r o u n d  
t o  d is t in g u ish  s u c h  c o s ts  f r o m  o t h e r  
n e c e s s a r y  a n d  p r o p e r  e x p e n s e s .

A n  a lm o s t  u n a n im o u s  f r o n t  is  p r e ­
s e n t e d  in t h e  d i s a l lo w a n c e  as o p e r a t ­
in g  co s ts  o f  a d v e r t i s in g  e x p e n s e s  in ­
c u rred  in c o n n e c t i o n  w ith  a t t e m p t s  to  
g a in  s u p p o r t  f o r  r a t e  in c r e a s e s .  T h e  
s ta te m e n t  b y  th e  c o u r t  in F t .  S m i t h  v  
S o u t h w e s t e r n  B e l l  T e l .  C o . .  ( 1 9 5 2 )  
2 2 0  Ark 70 , 2 4 7  S W 2 d  4 7 4 ,  § 9[a],  
in fra, to  th e  e f fe c t  that  a q u a s i- ju d ic ia l

b o a r d  had b e e n  c r e a t e d  b y  t h e  s ta te  
t o  act  fo r  th e  p u b lic  an d  f o r  th e  
u t i l i t ie s ,  an d  its d e t e r m in a t io n s  w e r e  
n o t  to  b e  in f lu e n c e d  b y  a p p e a ls  d i­
r e c t e d  to o t h e r  s o u r c e s ,  an d  that th e  
u ti l i ty  m u st u se  all its r e c e ip t s  as 
t h o u g h  th ey  w e r e  a p u b l ic  tru st ,  an d  
r e c e ip t s  m u st  n o t  b e  d is s ip a t e d  in an 
e f f o r t  to  g e t  fu r th e r  in c r e a s e s  fro m  
t h e  p u b lic ,  s e e m s  an a c c u r a te  s u m ­
m a r y  o f  ju d ic ia l  a n d  q u a s i- ju d ic ia l  at­
t i tu d es  on  u t i l i t ie s '  a d v e r t is in g  c a m ­
p a ig n s  in r e la t io n  to r a te m a k in g  
c a s e s .

C o m m is s io n s  h a v e  a l m o s t  u n i­
fo r m l y  d is a l lo w e d  p r o m o t i o n a l  e x ­
p e n s e s  as o p e r a t i n g  c o s ts  f o r  rate-  
m a k in g  p u r p o s e s  w h e r e  t h e  uti l ity  
p r a c t ic in g  su ch  p r o m o t io n a l  m e t h o d s  
has  as m u ch  d e m a n d  o n  its c a p a c ity  
f o r  s e r v ic e  as it ca n  h a n d le .  S e e ,  fo r  
e x a m p l e ,  P u b lic  U til i t ies  C o m .  v  N e w  
E n g la n d  T e l .  8 c  T e l .  C o .  ( 1 9 4 9 ,  M e )  
8 0  P U R N S  3 9 7 ,  in  w h ich  th e  c o m m is ­
s io n  d is a l lo w e d  a  p o r t io n  o f  th e  
a m o u n t  c la im ed  as a d v e r t is in g  e x ­
p e n s e s  b y  th e  c o m p a n y ,  r e j e c t i n g  th e  
n e c e s s i t y  o f  th e  c o m p a n y 's  s t im u la t ­
in g ,  b y  a d v e r t is e m e n t s  p u b l i s h e d  at 
r a t e p a y e r s ’ e x p e n s e ,  an a l r e a d y  o v e r ­
t a x in g  d e m a n d  f o r  t e l e p h o n e  s e r v ic e  
w h i c h  h ad  in la r g e  part p r o d u c e d  the 
f in an c ia l  d iff icu lty  o f  w h ich  th e  c o m ­
p a n y  w a s  c o m p la in in g .  A n d  s e e  a l so  
R e  N a r ra g a n s et t  E le c t r ic  C o .  ( 1 9 7 2 ,  
R I )  9 3  P U R 3 d  4 1 7 ,  in w h ic h  t h e  c o m ­
m is s io n  d e t e r m in e d  that a p r o m o ­
t io n a l  p r o g r a m  w a s  en t ir e ly  u n n e c e s ­
sary  in  v je w  o f  th e  fact that th e  c o m ­
p a n y  h ad  d if f icu lty  in h a n d l in g  th e  
p e a k  lo a d  u n d er  th e  p r e s e n t  s i tu a t io n .

T h e  a l lo w a n c e  o f  a d v e r t is in g  o r  
p r o m o t io n a l  e x p e n s e s  o f  p u b l ic  u t i l i ­
t ie s  a s  part  o f  o p e r a t in g  e x p e n s e s  fo r  
r a t e m a k in g  p u r p o s e s  is a q u e s t io n  
w h ic h  w il l  p r o b a b ly  co n fr o n t  c o m m is ­
s io n s ,  and c o u r ts ,  f o r  years  to  c o m e  
o n  a c a s e - b y - c a s e  basis. A l t h o u g h  it 
w o u l d  b e  p e r h a p s  a bit s im p l is t ic  to
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