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Date o f Com m ittee Action:

The JU D IC IA R Y  Committee considered: 

HOUSE B ILL  NO. 234

Finance

HB 234

ABORTION S UNDER GEN ERAL RELIEF PROGRAM

“ An Act relating to assistance for abortions under the general relief program ; and relating to financial responsibility 
for the costs o f  abortions.”

recommends it be replaced
with the following committee substitute

[ ] additional referral t o _______________
[ I attached amendment(s)

ADOPTS:____________________________

[ ] the same title 
[ ] a new title

Committee

Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dcp)) APPROVES PREVIOUS:
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STATE OF ALASKA
1997 LEGISLA TIVE SESSION

FISCAL NOTE
BILL NO. I ID 234

Revision Date:

Title:
Ihc general re lie f program

Sponsor: M a r tin

Requestor: Jud ic ia ry

Oept. Affected: Health and Social Services

re la ting to assistance fo r abortions under BRU: Medical Assistance

Component: Medicaid Non-Facility
COMPONENT SERIAL NO. 229

See also (SN/f):

Exponditures/Ro venues (Thousands of Dollars)
OPERATING FY98 FY99 FYOO FY01 FY02 FY03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

5 ,3 85 .2 7 . I0 9 .6 8 ,0 3 6 .9 9 ,0 8 1 .5 10 ,253 .9 11 .586 .3

TOTAL OPERATING 5 ,3 8 5 .2 7 ,1 0 9 .6 8 ,0 3 6 .9 9 ,0 8 1 .5 1 0 ,2 5 3 .9 11 ,586 .3

CAPITAL EXPENDITURES

CHANGES IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Feaeral Receipts 2 ,6 92 .6 3 ,5 5 4 .8 4 ,0 1 8 .4 4 ,5 4 0 .7 5 ,1 2 7 .0 5 .7 93 .2
1003 GF Match 2 ,6 92 .6 3 ,5 54 .8 4 ,0 1 8 .5 4 ,5 4 0 .8 5 ,1 2 6 .9 5 ,793 .1
1004 GF
1005 GF.Progrsm Receipts
1037 GF Mental Health
Other (please specify)

TOTAL 5 ,3 8 5 .2 7 .1 0 9 .6 8 ,0 3 6 .9 9 ,0 8 1 .5 1 0 ,2 5 3 .9 11 ,586 .3

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current yoar (FY97) cost: $0.0

ANALYSIS : (A ttacn a separate page if necessary)

W hile this bill requires s ign ifican t adm in is tra tive action on the part o f the d ivis ion to recoup expend itu res fo r abortions , it 
e ffe c tive ly e lim ina tes funding fo r abortions under section 3, wh ich places abortion procedures as number one on the p rio rity lis t of 
services in AS 4 7 .2 5 .2 0 5 . A ll services numbered 1 th rough 7 have not been funded under General Relief Medical Assistance 
since 1986.

This fisca l no te assumes tha t 80%  of the pregnant women elig ible fo r Medicaid would give b irth and remain on Med ica id should 
abortion funding become unavailab le . This w ou ld accoun t fo r 590 women, and their children, oeing added to Medica id annually 
(newborns rece ive autom atic Medica id coverage through the firs t year of life if the mother is receiv ing Medicaid at the tim e of 
b irth ). FY 98 assumes only partica l funding fo r newborns as the ir b irths w ill be scatte red th roughou t the year, w ith some children 
born in the nex t fisca l year,

Prepai ed by:
i>r ,) . . D ivis ion:

-
Approved by Comm issioner: 

Agency:

Nancv Weller / I M /> *
MedicatWSjistance/?

Phone: 465-3355 
Date: 04/10/97

Karen Pe C o m m issioner
Department o f Health Social Services

Date: Y /  P - l / 9  n

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu rthe r d is tribu tion in fo rm a tion , call the Governor's Legislative O ffice
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0-LS0848YB.2
Lauterbach

4/18/97

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG

TO: HB 234

1 Page 1, line 5, following "costs.":

2 Insert "(a)"

3 Page 1, following line-7:

4 Insert a new subsection to read:

5 . "(b) A parent or legal guardian of a minor liable under (a) of this section for

6 the medical costs of an abortion is also liable for the medical costs of the abortion."
/
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0-LS0848VB.3
Lauterbach

4/18/97

1 Page 2, line 7, through page 3, line 10:

OFFERED IN THE HOUSE
TO: HB 234

2 Delete all material and insert:

3 "Sec. 47.25.205. Priority of general relief medical assistance. If the

4 department finds that the cost of medical assistance for all persons eligible under

5 AS 47.25.120 - 47.25.300 will exceed the amount allocated in the state budget for that

6 assistance for the fiscal year, the department shall eliminate coverage for medical

7 services in the following order:

S (1) abortions where the pregnancy did not result from rape or

9 incest and related services and supplies, such as medical supplies and equipment,

10 transportation, laboratory and x-rav services, physician services, hospital services,

11 and  pharmaceuticals, used for an abortion where the pregnancy did not result

12 from  rape or incest: >
13 £2} treatment of speech, hearing, and language disorders;

14 £3} [(2)] optometrists’ services arid eyeglasses;

15 £41 [(3)] occupational therapy;

16 (5) \m emergency dental services for adults;

17 £61 [(5)] prosthetic devices not including dentures;

18 £7} [(6)] medical supplies and equipment other than those used to

19 perform  an abortion described in 11) of this section;

20 £81 [(7)] physical therapy;

21 £91 [(8)] outpatient laboratory and outpatient x-ray services other than

22 those used for an abortion described in (1) of this section;

23 (10) [(9)] ambulatory surgical center services other than services to

24 perform an abortion described in (1) of this section;

25 (11) [(10)] nonemergency medical transportation other than

A M E N 7 / M E

BY REHiESENTATIVE ROKEBERG

-1-



transportation to obtain an abortion described in (I) of this section;
* «

(12) [(11)] outpatient physician services other than services to 

perform  an abortion described in (1) of this section;

(13) [(12)] outpatient hospital services other than services to perform 

an abortion described in (1) of this section;

(14) [(13)] intermediate care facility services;

(15) [(14)] skilled nursing facility services;

(16) [(15)] emergency medical transportation other than

transportation for an abortion described in (1) of this section;

(17) [(16)] pharmaceuticals other than those used in an abortion 

described in (1) of this section;

(18) [(17)] inpatient physician services other than services to 

perform  an abortion described in (1) of this section;

(19) [(18)] inpatient hospital services other than services to perform 

an abortion described in (1) of this section.11

0-LS0848VB.3



A-M JL N.D M E N  T

BY REPRESENTATIVE ROKEBERG

0-LS0848\B.4
Lauterbach

4/26/97

1 Page 1, line 5, following "costs.":

2 Insert "(a)"

3 Page 1, following line 7:

4 Insert a new subsection to read:

5 "(b) A parent or legal guardian of a minor liable under (a) c ; this section for

6 the medical costs of an abortion is also liable for the medical co ss  of the abortion

7 unless the department determines

8 confidentiality wou' 1 be infringed by

9 abortion had occurred."

that a statutory or constitutional right of 

a disclosure to the parent or guardian that the

- r e - w

OFFERED IN THE HOUSE
TO: HB 234

-l-



0-LS0848\B.5
Lauierbach

4/26/97

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE ROFCEBERG
TO: HB 234

1 Page I, line 7, fo llow ing  "ch ild .":

2 Insert "The liability established under this section may not be enforced if enforcem ent

3 w ou ld  violate a statutory or constitutional right o f  confidentiality related to abortion

4 decision s."

5 Page 4, fo llow in g  line 6:

6 Insert a new bill section to read:

7 "*  S ec. 7. A S  47.25 is amended by adding a new section to read:

8 Sec. 47.25.267. Protection of confidentiality. Notwithstanding

9 A S  47 .25 .150, 47 .25 .220, and 47.25.240, the department may not implement

10 A S  47.25.150, 47.25.220, or 47.25.240 to the extent that implementation would violate

11 a statutory or constitutional right o f  corfidentiality related to abortion decisions."

12 Renum ber the fo llow in g  bill section accordingly.

-1-



REPRESENTATIVE

TERRY MARTIN
VICE-CHAIRMAN 

BUDGET & AUDIT COMMITTEE
MEMBER 

HOUSE FINANCE COM M ITTEE

Sponsor Statement 

HB 234

"R elating to assistance for abortions u n d er the general relief p rogram ; and  relating to financial
responsibility  for the costs of abortions."

House Bill 234 provides a new measure of logic and consistency to the state's abortion 
law in two areas -- first, in establishing the procedure's priority on the official list of 
medical procedures the state will pay for under the general relief medical program; and 
second, by creating a mechanism by which the state can identify and hold financially 
responsible the would-be father.

The Governor has complained that the Legislature has not appropriated adequate 
funding in the general relief medical program to provide for the lowest priority items on 
the list. These include such necessities as eyeglasses and emergency dental care for the 
poor and elderly. Obviously, the Legislature agrees that these items should continue to 
be on the priority list. However, it is not logical that an elective procedure, such as 
abortion, should continue to hold a higher priority. HB 234 would eliminate the priority 
status that abortions have enjoyed at the expense of other, more essential demands.

HB 234 also allows the state to require payment from the pregnant woman, either 
partially or in full, for an elective abortion it has paid for under the general relief medical 
program.

And consistent with other provisions of state law, HB 234 would require that the male 
responsible for the pregnancy be identified and held financially responsible for an 
abortion sought under the general relief medical program. Curre ly, under Title 47, the 
state requires a woman seeking financial assistance from the sta to identify the father 
of her dependent children. The state then recovers any costs it can from the father 
through the Child Support Enforcement Division. It is logical that if a father of a bom 
child should be made to reimburse the state for state-funded services, so should the 
father of an unborn one that is aborted.

House Bill 234 represents a new benchmark in requiring accountable parties to accept 
the full responsibility for their actions. For too long, women have been able to obtain 
free abortions, courtes}' of the state and at the expense of others who have medical 
needs that go unmet. At the same time, their male partners have had little more burden 
than to drive the woman to the abortion clinic, if that; often they simply abandon the 
woman.

If we are to continue to have a policy in Alaska of publicly-funded abortion, the state 
should do all it can to collect from the responsible persons.

J V I a s & a  J ^ i a i e  ^ l e g i s l a t u r e
MAY 15- JAN 15 258-8169 

716 W .4TH , SUITE 650 
ANCHORAGE, AK 99504

JAN 15- M A Y  15 465-3785 
STATE CAI’ ITOI. 

JUNEAU, AK 99801-1182



Sectional Analysis

HB 234

"Relating to assistance for abortions under the general relief program; and relating to 
financial responsibility for the costs of abortions."

Sec. 1 establishes the financial responsibility of both parents for the costs of an 
abortion .

Sec. 2 w ould  require a p regnan t w om an w ho is seeking an abortion under the 
general relief program  to assign to DHSS the right to recover the costs of the 
abortion from the o ther paren t and  to cooperate in establishing w ho and 
w here the other paren t is.

Sec. 3 revises the priority  list to give abortion services the low est priority  
w hen funding  is insufficient for the general relief program .

Sec. 4 clarifies that the state has a claim against the pregnant w om an for 
abortion costs and that the perm anen t fund dividend of the w om an is a 
resource the state can pursue.

Sec. 5 am ends the cu rren t sta tu te  that already allows the state to pu rsue third 
parties to recover the cost of general relief cash assistance so that the statu te 
also includes recovery of abortion costs from third parties, including  the other 
parent.

Sec. 6 adds an au thorization  for the state to take a perm anent fund d ividend 
to recover the costs of an abortion from a third party.

Sec. 7 contains a revised definition of "abortion."

HB 234 has no effective date clause and w ould, therefore, becom e effective 90 
days after it is signed or allow ed to become law.
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HB 234 - A b o r t i o n s  U n d e r  G e n e r a l  R e l i e f  P r o g r a m

( M A I L I N G )  & (ZIP) PHONE REPRESENTING
DO YOU WANT 
TO TESTIFY?

m m
h / O f ty & C r o ' 2 5 % ^  U P t ia T '

---------------L. ----------------------------------- _------------
V - ^ - 3

~ 2 r  0  A J  T U S rA /S  W A Y \^ > q p Y  f - f ^ ^ 6 0

J _ 3  0 ^  £> 'D d ’ H

sy



L t O A L  o c r w i o c o

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND R ESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street. Suite 409 
Juneau, Alaska 99001-2105

M E M O R A N D U M April 2, 1997

T O :

SUBJECT:

FROM: Terri Lauterbach - 
Legislative Counsel

Representative Terry Martin

Enclosed is a new draft of your bill on the above topic.

Section 1 establishes the financial responsibility of both parents for the costs of an abortion.

Section 2, largely borrowed from AS 47.27.040(b), would require a pregnant woman who 
is seeking an abortion under the general relief program to assign to DHSS to right to recover 
the costs of the abortion from the other parent and to cooperate in establishing who (and 
where) the other parent is.

is insufficient for the general relief program.

Section 4 clarifies that the state has a claim against the pregnant woman for abortion costs 
and that the permanent fund dividend of the woman is a resource the state can pursue. In my 
opinion, the state could pursue the PFD without this new language, but I have included it 
because you seemed to want a specific reference.

Section 5 amends the current statute that already allows the state to pursue third parties to 
recover the cost of general relief cash assistance so that the statute also includes recovery of 
abortion costs from third parties, including the other parent.

Section 6, like sec. 4, contains a specific reference to the permanent fund dividend of these 
third parties, which is probably unnecessary, but which I have, nevertheless included because 
it seemed important to you.

Section 7 contains the revised definition of "abortion."

Please let me know if I can be of further assistance on this matter.

Section 3 revises the priority list to give abortion services the lowest priority when funding

TML:jdr
97-233.jdr
Enclosure



cc:Mail for: Representative Terry Martin

Subject: [Fwd: Abortion Bill]

From: wolfe@corecom.net (“david c. wolfe") at CC2MHS1 4/9/97 7:12 PM

To: Representative Terry Martin at LAA_TRANS

M e s s ag e- ID : < 3 3 4 0 5 8 C 6 .6 6 3 4 @ c o r e c o m . n e t >

Date: Wed, 09 A p r  199 7 1 9 : 0 4 : 3 8  - 0800 
From: "d av id  c. w o l f e "  <w o l f e @ c o r e c o m . n e t >
X - M ai le r:  M o z i l l a  3 .0 1  (Win95; I)
M I M E - V e r s i o n : 1 . 0 .

T o : R e p r e s e n t a t i v e _ T e r r y _ M a r t i n @ l e g i s .a t a t e .a k .u s 
Subject: A b o r t i o n  Bi l l

C o n t e n t - T y p e :  t e x t /p lai n;  c h a r s e t = u s - a s c i i  
C o n t e n t - T r a n s f e r - E n c o d i n g :  7b i t

R e p r e s e n t a t i v e  Martin :

Finally, a  b i l l  that  m a k e s  sense. Let  m e  a p p l a u d  y o u r  e f f o r t s  fo r 
i n t r o d u c i n g  t h e  b i l l  to h a v e  w o m e n  w h o  r e c e i v e  a s t a t e  f u n d e d  a b o r t i o n  

g i v e  u p  t h e i r  P e r m a n e n t  F u n d  D i v id end . A l s o  a l l o w  m e  to a p p l a u d  y o u r  
ef f o r t s  a n d  y o u r  c o m m i t t m e n t  to s t a n d  u p  for  t h o s e  o f  u s  w h o  fe e l  w e  

h a v e  b e e n  b e i n g  p u n i s h e d  b y  o u r  g o v e r n m e n t  b y  b e i n g  t a x e d  to f u n d  t h e s e  
k i n d  of u n n e c e s s a r y  p r o c e d u r e s .  It is time to m a k e  p e o p l e  r e s p o n s i b l e  

f o r  themselves, o n e  w a y  o r  another. T h a n k  y o u  f or  t h e  i n t r o d u c t i o n  of 
this l e g i s l a t i o n  a n d  I w i l l  s u p p o r t  th e l e g i s l a t i o n  a n d  y o u r s e l f  a n d  

h o p e  tha t it c a n  b e c o m e  law.

D a v i d  C. W o l f e  
8211 P i o n e e r  Dr

A nch or ag e,  A K  9 9 50 4 H o m e  P h o n e  33 8-1 13 3 W o r k  2 6 9 - 6 0 1 9

mailto:wolfe@corecom.net
mailto:334058C6.6634@corecom.net
mailto:wolfe@corecom.net
mailto:Representative_Terry_Martin@legis.atate.ak.us


c t p  n c r p

S k f t
/ TOA/V' KNOWLES, GOVERNOR

DEPARTMENT OF HEALTH AND SOCIAL SERVICES

DIVISION O F MEDICAL ASSISTANCE

P.O. BOX 110660 
JUNEAU, ALASKA 99811-0660 
PHONE: (907) 465-3355 
FAX: 1907)465-2204

April 29, 1997

The Honorable Joe Green, Chair 
House Judiciary Committee 
Alaska Slate Legislature 
State Capitol
Juneau, Alaska 99801-1182

Dear Representative Green:

Representative Rokeburg requested information on the statutory basis for paternity establishment, and the 
number of persons applying for state assistance who request a good cause waiver of paternity 
establishment during the April 25, 1997 hearing on HB 234, relating to abortions under the General Relief 
Medical Program.

Attached, please find copies o f two sections from the Social Security Act. Section 402(a)(26)(B) requires 
a person applying for Aid to Families with Dependent Children (AFDC) to cooperate in establishing the 
paternity of a child born out o f wedlock unless good cause is requested. This law also applies to 
application for Medicaid; note that (C) of this section is directed at the receipt of a medical support order 
through Child Support Enforcement in order to avail the child of any health insurance the absent parent 
may possess. Also attached, is Section 454(4) that implements the paternitv establishment requirement in 
Child Support Enforcement.

When a woman applies for assistance, she is requested to identify the father of her children on the 
application form. The Division of Public Assistance workers inform the applicants of the benefits o f child 
support, and generally receive cooperation. This information is passed to the Child Support Enforcement 
Division (CSED) in the Department of Revenue, who pursues paternity establishment in accordance with 
their federal rules and procedures. CSED has the authority to compel the putative father to submit to 
paternity testing. A copy of federal report SSA-4680 is attached for you review; this form documents the 
number of persons claiming good cause for refusing to cooperate in establishing paternity. As you can 
see, there were 26 claims of good cause for the six month reporting period in 1996; these claims are 
broken out by reason for the claim.

Please contact me if you need additional information.

'nncercly,

Bob Labbe 
Director

06-F145LH I 'iiiili!;! oil ii't.yi.lii! 11.i(i, I 11 V O L
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except that no recovery need be attempted or carried out under 
subparagraph (B) in any case, other than a case involving fraud 
on the part of the recipient, where (as determined by the State 
agency in accordance with criteria for determining cost- 
effectiveness, and with dollar limitations, which shall be pre­
scribed by the Secretary in regulations) the cost o f recovery 
would equal or exceed the amount of the overpayment involved;

(23) provide that by July 1, 1969, the amounts used by the 
State to determine the needs of individuals will have been 
adjusted to reflect fully changes in living costs since such 
amounts were established, and any maximums that the State 
imposes on the amount of aid paid to families will have been 
proportionately adjusted;

(24) provide that if an individual is receiving benefits under 
title XVI or his costs in a foster family home or child-care 
institution are covered by the foster care maintenance payments 
being made to his or her minor parent as provided in section 
475(4XB), then, for the period for which such benefits are 
received or such costs are so covered, such individual shall not be 
regarded as a member of a family for purposes of determining 
the amount of the benefits of the family under this title and his 
income and resources shall not be counted as income and 
resources of a family under this title;

(25) provide that information is requested and exchanged for 
purposes of income and eligibility verification in accordance with 
a State system which meets the requirements of section 1137 of 
this Act;

(26) provide that, as a condition of eligibility for aid, each 
applicant or recipient will be required—

(A) to assign the State any rights to support from any 
other person such applicant may have (i) in his own behalf 
or in behalf o f any other family member for whom the 
applicant is applying for or receiving aid, and (ii) which have 
accrued at the time such assignment is executed,

(B) to cooperate with the State (i) in establishing the 
paternity of a child born out of wedlock with respect to 
whom aid is claimed, and (ii) in obtaining support payments 
for such applicant and for a ch.’Id with respect to whom such 
aid is claimed, or in obtaining any other payments or 
property due such applicant or such child, unless (in either 
case) such applicant or recipient is found to have good cause 
for refusing to cooperate as determined by the State agency 
in accordance with standards prescribed by the Secretary, 
which standards shall take into consideration the best inter­
ests of the child on whose behalf aid is claimed; and that, if 
the relative with whom a child is living is found to be 
ineligible because of failure to comply with the requirements 
o f subparagraphs (A) and (B) of this paragraph, any aid for 
which such child is eligible will be provided in the form of 
protective payments as described in section 406(bX2) (without 
regard to clauses (A) through (D) of such section) unless the 
State agency, after making reasonable efforts, is unable to

SOCIAL SECURITY ACT— §402(aX26) 287



286 SOCIAL SECURITY ACT— § 402(aX27)

locate an appropriate individual to whom such payments can 
be made; and

(C) to cooperate with the State in identifying, and provid­
ing information to assist the State in pursuing, any third 
party who may be liable to pay for care and services 
available under the State’s plan for medical assistance 
under title XIX , unless such individual has good cause for 
refusing to cooperate as determined by the State agency in 
accordance with standards prescribed by the Secretary, 
which standards shall take into consideration the best inter­
ests o f  the individuals involved; but the State shall not be 
subject to any financial penalty in the administration or 
enforcem ent o f  this subparagraph as a result o f  any m onito­
ring, quality control, or auditing requirements;

(27) provide that the State has in effect a plan approved under 
part D and operates a child support program in substantial 
com pliance with such plan;

(28) provide that, in determining the amount o f  aid to which 
an eligible fam ily is entitled, any portion o f  the amounts 
collected in any particular month as child support pursuant to a 
plan approved under part D, and retained by the State under 
section 457, which (under the State plan approved under this 
part as in effect both during July 1975 and during that particu­
lar month) would not have caused a reduction in the amount o f 
aid paid to the family if  such amounts had been paid directly to 
the family, shall be added to the amount o f aid otherwise 
payable to such family under the State plan approved under this 
part;

[ (29) Repealed.17]
(30) at the option o f the State, provide for the establishment 

and operation, in accordance with an (initial and annually 
updated) advance automated data processing planning document 
approved under subsection (e), o f an automated statewide m an­
agement information system designed effectively and efficiently, 
to assist management in the administration o f  the State plan for 
aid to families with dependent children approved under this 
part, so as (A) to control and account for (i) all the factors in the 
total eligibility determination process under such plan for aid 
(including but not limited to (I) identifiable correlation factors 
(such as social security numbers, names, dates o f birth, home 
addresses; and m ailing addresses (including postal ZIP cod.es), o f 
all applicants and recipients o f such aid and the relative with 
whom any child who is such an applicant or recipient is living) to 
assure sufficient com patibility among the systems o f  different 
jurisdictions to permit periodic screening to determine whether 
an individual is or has been receiving benefits from more than 
one jurisdiction, (II) checking records o f  applicants and recipients 
o f  such aid on a periodic basis with other agencies, both intra- 
and inter-State, for determination and verification o f eligibility 
and payment pursuant to requirements imposed by other provi­
sions o f this Act), (ii) the costs, quality, and delivery o f  funds and 
services furnished to applicants for and recipients o f such aid, (B)

n P.L. 98-369, §2651(bX2); 98 Slat. 1149.



the files and records maintained by such department, agency, or 
instrumentality with a view to determining whether the information 
requested is contained in any such files or records. If such search 
discloses the inform ation requested, such individual shall im mediate­
ly transmit such inform ation to the Secretary, except that i f  any 
information is obtained the disclosure o f  which would contravene 
national policy or security interests o f  the United States or the 
confidentiality o f  census data, such information shall not be trans­
mitted and such individual shall immediately notify the Secretary. I f 
such search fails to disclose the information requested, such individu­
al shall im m ediately so notify the Secretary. The costs incurred by 
any such department, agency, or instrumentality o f the United 
States or o f any State in providing such information to the Secretary 
shall be reimbursed by him. W henever such services are furnished to 
an individual specified in subsection (cX3), a fee shall be charged such 
individual. The fee so charged shall be used to reimburse the 
Secretary or his delegate for the expense o f providing such services.

(3) The Secretary o f  Labor shall enter into an agreement with the 
Secretary to provide prom pt access for the Secretary (in accordance 
with this subsection) to the wage and unemployment compensation 
claims information and data maintained by or for the Department o f 
Labor or State em ploym ent security agencies.

(f) The Secretary, in carrying out his duties and functions under 
this section, shall enter into arrangements with State agencies 
administering State plans approved under this part for such State 
agencies to accept from resident parents, legal guardians, or agents 
o f  a child described in subsection (cX3) and to transmit to the 
Secretary requests for information with regard to the whereabouts o f 
absent parents and otherwise to cooperate with the Secretary in 
carrying out the purposes o f this section.

STATE PLAN FOR CHILD AND SPOUSAL SUPPORT
Sec. 454. [ 42 U.S.C. 654] A  State plan for child and spousal 

support must—
(1) provide that it shall be in effect in all political subdivisions 

o f the State;
(2) provide for financial participation by the State;
(3) provide for the establishment or designation o f a single and 

separate organizational unit, which meets such staffing and 
organizational requirem ents as the Secretary may by regulation 
prescribe, within the State to administer the plan;

(4) provide that such State will undertake—
(A) in the case o f a child born out o f wedlock with respect 

to whom an assignment under section 402(aX26) or section 
1912 is effective, to establish the paternity o f  such ch ’ ld, 
unless the agency administering the plan o f the State under 
part A  o f this title determines in accordance with the 
standards prescribed by the Secretary pursuant to section 
402(aX26XB) that it is against the best interests o f  the child 
to do so, or, in the case o f  such a child with respect to whom 
an assignment under section 1912 is in effect, the State 
agency administering the plan approved under title XIX  
determines pursuant to section 1912(aXlXB) that it is against 
the best interests o f  the child to do so, and



(B) in the case of any child with respect to whom such 
assignment is effective, including an assignment with re­
spect to a child on whose behalf a State agency is making 
foster care maintenance payments under part E, to secure 
support for such child from his parent (or from any other 
person legally liable for such support), and from such parent 
for his spouse (or former spouse) receiving aid to families 
with dependent children or medical assistance under a State 
plan approved under title XIX (but only if a support obliga­
tion has been established with respect to such spouse, and 
only if the support obligation established with respect to the 
child is being enforced under the plan), utilizing any recipro­
cal arrangements adopted with other States (unless the 
agency administering the plan of the State under part A or 
E of this title determines in accordance with the standards 
prescribed by the Secretary pursuant to section 402(aX26XB) 
that it is against the best interests of the child to do so), 
except that when such arrangements and other means have 
proven ineffective, the State may utilize the Federal courts 
to obtain or enforce court orders for support;

(5) provide that (A) in any case in which support payments are 
collected for an individual with respect to whom an assignment 
under section 402(aX26) is effective, such payments shall be made 
to the State for distribution pursuant to section 457 and shall not 
be paid directly to the family, and the individual will be notified 
on a monthly basis (or on a quarterly basis for so long as the 
Secretary determines with respect to a State that requiring such 
notice on a monthly basis would impose an unreasonable admin­
istrative burden) of the amount of the support payments collect­
ed; except that this paragraph shall not apply to such payments 
for any month following the first month in which the amount 
collected is sufficient to make such family ineligible for assist­
ance under the State plan approved under part A; and (B) in any 
case in which support payments are collected tor an individual 
pursuant to the assignment made under section 1912, such 
payments shall be made to the State for distribution pursuant to 
section 1912, except that this clause shall not apply to such 
payments for any month after the month in which the individual 
ceases to be eligible for medical assistance;

(6) provide that (A) the child support collection or paternity 
determination services established under the plan shall be made 
available to any individual not otherwise eligible for such 
services upon application filed by such individual with the State, 
including support collection services for the spouse (or former 
spouse) with whom the absent parent’s child is living (but only if 
a support obligation has been established with respect to such 
spouse, and only if the support obligation established with 
respect to the child is being enforced under the plan), (B) an 
application fee for furnishing such services shall be imposed, 
which shall be paid by the individual applying for such services, 
or recovered from the absent parent, or paid by the State out of 
its own funds (the payment of which from State funds shall not 
be considered as an administrative cost of the State for the 
operation o f the plan, and shall be considered income to the

352 SOCIAL SECURITY ACT— § 454(5)



DEPARTMENT OF HEALTH, ED U C A T E  AND WELFARE
Form Approved

OMB No.: 72-R1082

REPORT ON CLAIMS OF GOOD CAUSE FCR REFUSING TO COOPERATE 
IN ESTABLISHING PATERNITY AND SECURING CHILD SUPPORT

This report is required by Section 402(a) (26) (B) and 454(4) and (B) of the Social Security Act (45 CFR 232.48). 
Failure to report can result in no further monies or other benefits being paid under this program.

SOCIAL SECURITY ADMINISTRATION 
OFFICE OF POLICY
OFFICE OF RESEARCH AND STATISTICS 
DIVISION OF FAMILY ASSISTANCE STUDIES

From: (State)
ALASKA

Period Covered:
4/1/96 - 9/30/96

1. Claims made during period: 26

a. Claims made during period without corroborative evidence, where the claim is 
based on anticipation of physical harm to the child or to the parent or care­
taker relative 10

2. Claims found to be valid during the period: 14

a. Claims found to be valid, by circumstances: 

1. Potential physical ;,arm to child 10

2. Potential emotional harm to child 3

3. Potential physical harm to parent or caretaker relative 0

4. Potential emotional harm to parent or caretaker relative 0

5. Conception result of incest or forcible rape 1

6. Legal adoption before court 0

7. Parent receiving pre-adoption services 0

b. Claims found to be valid during the period without corroborative evidence, 
where the claim is based on anticipation of physical harm to the child or to 
the parent or caretaker relative. 0

c. Claims found to be valid based solely on an examination of the corrobora­
tive evidence supplied by the applicant or recipient with no investigation 11

d. Claims found to be valid but there was a determination made that child 
support enforcement may proceed without the participation of the care­
taker relative 0

3. Claims made by an applicant prior to receiving AFDC and the final determina­
tion that good cause did not exist was made after the applicant was deter­
mined to be eligible for AFDC 2

Form SSA-4680 (12-79)
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT

DLANNEU PAREN T H O O D  O F  A L A S K A
iNC., «t al.,

Plaintiffs,

v .

Y
*< f|

APR .1 SIS?;

' m thp •

T H E O D O R E  A, MALA, Commissioner, 
nwpartmpnt*. of H o alth and flociai 
Services, and the D E P A R T M E N T  OF 
H E A L T H  A N D  S O C I A L  SERVICES,
STATE O F  ALASKA,

Defendants.
_____________________________________________  C a s e  N o  3 A N - 9 3 - 0 1 2 2 8  C i v i l

S T IPUL A T I O N  OF DISMISSAL W I T H  P R E J U D I C E  

It is h e r e b y  s t i p u l a t e d  and a g r e e d  to b y  and b e t w e e n  

tha partiaa, b y  a n d  t h r o u g h  thoxr r e s p e c t i v e  counsel, that the 

a b o v e - c a p t i c n a d  m a t t e r  may be d ismissed w i t h  p r e j u d i c e  in its 

entirety, each p a r t y  to be a r  its own costs a n d  a t t o r n e y ' s  fees, 

on. tho gr o u n d o  a n d  f o r  the r e a s o n  that a l l  i o cuoc r a i o c d  therein 

between these said p a r t i e s  have b e e n  f u l l y  a n d  finally 

c o m p r o m i s e d  a n d  s e t t l e d  to the sat i s f a c t i o n  of each.

A  c o p y  oi the parties' Settlement A g r e e m e n t  ie attached 

hereto and the p a r t i e s  r e quest the cou r t  to a p p r o v e  the

settlement wi t h  an o r d e r  of di/jmiseal.' l
'!*■**JjU t.

C #
    <*-*-

J^yctf E. Bamberc 

Att o r n e y  for P t ^ i n t i f f s  
P l anned P a r e n t h o o d  of Alaska, 
Inc.. Na t i o n a l  O r g a n i z a t i o n  of 
Women, Fair b a n k s  Chapter, Juneau 
C oal i t i o n  for P-LO-Chuluta. P jlu- 
Choice Votera - K e t c h i k a n ,  M a t - S u  
C oalition for Choiae, S i t k a n s  
lux Choice, F a i r b a n k s  C o a l i t i o n  
far Choice, a n d  Ja n e  Does 1-X

acip.ppa Page 1
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THE FOLLOWING DOCUMENT(S) 
HAVE BEEN REFILMED TO 

ASSURE LEGIBILITY OR PAGINATION

cv. 6/98

Centra! Microfilm Services 
Departemenl o f Education 
State o f Alaska



DEPARTMENT OF HEALTH, ED U C A T E  AND WELFARE
Form Approved

OMB No.: 72-R1082

REPORT ON CLAIMS OF GOOD CAUSE FOR REFUSING TO COOPERATE 
IN ESTABLISHING PATERNITY AND SECURING CHILD SUPPORT

This report is required by Section 402(a) (26) (B) and 454(4) and (B) of the Social Security Act (45 CFR 232.48). 
Failure to report can result in no further monies or other benefits being paid under this program.

SOCIAL SECURITY ADMINISTRATION From: (State)
OFFICE OF POLICY ALASKA 
OFFICE OF RESEARCH AND STATISTICS
DIVISION OF FAMILY ASSISTANCE STUDIES Period Covered:

4/1/96 - 9/30/96

1. Claims made during period: 26

a. Claims made during period without corroborative evidence, where the claim is 
based on anticipation of physical harm to the child or to the parent or care­
taker relative 10

2. Claims found to be valid during the period: 14

a. Claims found to be valid, by circumstances: 

1. Potential physical harm to child 10

2. Potential emotional harm to child 3

3. Potential physical harm to parent or caretaker relative 0

4. Potential emotional harm to parent or caretaker relative 0

5. Conception result of incest or forcible rape 1

6. Legal adoption before court 0

7. Parent receiving pre-adoption services 0

b. Claims found to be valid during the period without corroborative evidence, 
where the claim is based on anticipation of physical harm to the child or to 
the parent or caretaker relative. 0

c. Claims found to be valid based solely on an examination of the corrobora­
tive evidence supplied by the applicant or recipient with no investigation 11

d. Claims found to be valid but there was a determination made that child 
support enforcement may proceed without the participation of the care­
taker relative 0

3. Claims made by an applicant prior to receiving AFDC md the final determina­
tion that good cause did not exist was made after the applicant was deter­
mined to be eligible for AFDC 2

Form SSA-4680 (12-79)
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IN THE S U P E R I O R  COU R T  FOR THE S T A T E  O P  A L A S K A  

T H I R D  JUDICIAL DIS T R I C T

PLANNED PARENTHOOD Of ALASKA
I N C •, Ot al */

Plaintiffs, .„*y> y
Qriffnpl

.1 J 19?;

«■>» th(>
THE O D O R E  A, MALA, Commissioner, 
nmpartmont*. of Health *nd flooial 
S e r v i c e s , and the D E P A R T M E N T  OF 
H E A L T H  A N D  S O CIAL SERVICES,
STATE O P  ALASKA,

D e f e n d a n t s .
 ___________________________  C a s e  N o  I A N - 93-01228 C i v i l

$Tig m rjfiMjQ£ju.gMig.sftL with pksjtoicr

It is h e r e b y  stipu l a t e d  and a g r e e d  to b y  and b e t w e e n  

th* partioa, b y  a n d  t h rough their respe c t i v e  counsel, that the 

a b o v e - c a p t i o n a d  m a t t e r  may be dismissed w i t h  p r e j u d i c e  in its 

entirety, each p a rty to be a r  its own costs and a t t o r n e y ' s  fees, 

o n  tho groundo a n d  for the r e acon that all iocuoo r a iocd therein 

between these said pa r t i e s  have be e n  ful l y  a n d  finally 

c o m p r omised a n d  s e t t l e d  to the s a t i s faction of each.

A  c o p y  of the parties' Settlement A g r e e m e n t  i« attached 

hereto and the p a r t i e s  request the court to a p p r o v e  the 

settlement w i t h  an o r d e r  of di,arnisnal.

DATED ■■ >’ ■ M  C l j  g . €
Jgyce E. Bamberger;

A t torney for Plaintiffs
Planned P a r e n t h o o d  of Alaska, 
Inc,. National O r g a n i z a t i o n  of 
Women, Fairbank® Chapter, Juneau 
Coalition fur Pro-Cholua, Pxu- 
Choice V o t ers-Ketchikan, M a t - S u  
Coalition for Choice, Si t k a n s  
lor Choice, F a i r b a n k s  Coal i t i o n  
f o r  choice, a n d  Jane Does I-X

•Clp.pp* Pago 1
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DATEDs ~VruLS*Jv 3 o ,.* iS V

c
BRtJCE M. BOTELfHO 
A TTORNEY C E NERAL 

For th« Defendants

BY: <Hjum; < .

•tip.ppR

;<Jjp u*Chari C. Jauv 
A ssistant A t t o r n e y  G e n e r a l

Pnga 2
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c c
IN THE S U P E R I O R  COU R T  FOR THE STATS O F  A L A S K A

THI R D  JUDICIAL DISTRICT

P L A N N E D  P A R E N T H O O D  OF A L A S K A  )
I N C , , ofc a l ., >

T H E O D O R E  A. MALA, Commis^iont:*, 
D e p a r t m e n t  of H e a l t h  and Social 
Services, and the D E P A R T M E N T  Or 
H E A L T H  A N D  S O C I A L  SERVICES, 
S T A T E  O r  ALASKA,

D e f e n d a n t s .

S ETTLE M E N T  AGREEMENT 

This settlement agre e m e n t  ("Agre e m e n t ") is e n t e r e d  into

b y  and among the p l a i n t i f f s  (hereinafter "Plaintiffs") a n d  the 

d e f e n d a n t s  (hereinafter "Defendants") in the case c a p t i o n e d  

Pl a n n e d  Parent h o o d  o r  A l a s k a , - I n c • et a 1.■..vi._Theodgx.e A . Mala, at 

a l ■, Case No. 3A N - 93-01228 Civil, in the S u p e r i o r  Court f o r  the 

Stata o£ Alaska, T h i r d  Judicial District.

A. On J a n u a r y  20, 1 9 9 3  tho State of A l a s k a  D e p a r t m e n t  of 

Heal t h  and flocial Se r v i c e s  ("DUES11) p r o m u l g a t e d  r e g u l a t i o n s  

a f f e c t i n g  e l i g i bility for State medical assis t a n c e  for a b o r t i o n  

aeivices. ,

B. On Feb r u a r y  y, 1993 Plaintiff* filed *u±t a a  r e ferred 

to above seeking a judgment d eclaring the r e g u l a t i o n s  unl a w f u l  

a n d  void. in a d dition they asked the court to enjo i n  

imp.iementation ot tn« regulations.

f i t R  j r * * . ppA . P a g a  1

P laintiffs

m  t 3 \r.\

Case No, 3A N - 9 3 -01228 Civil

R E C IT A LS
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C. On F e b r u a r y  25, 1993 the p a r t i e s  e n t e r e d  into a

S t i p u l a t i o n  a p p r o v e d  b y  order of the court on the same day. which 

get for t h  c e r t a i n  agreements of the parties. This d o cument shall 

h e r e i n a f t e r  be r e f e r r e d  to as the "Stipulation."

D. The pa r t i e s  have n o w  reached a greement on terms for 

set t l i n g  the litigation which effect i v e l y  adopt the substantive 

terms of the Stipulation.

E. The regulations at issue in the l i t i g a t i o n  are 7 AAC

43.140, 7 A A C  43 825, 7 A A C  43.835, 7 A A C  47.170(b), 7 AAC

47.200, 7 A A C  47.210(7), 7 A A C  47.290 (3) . 7 A A C  47.290 ( 5 ) , 7 AAC

4 7 . 2 9 0 ( 7 ) .  a n d  7 R A C  2 90 ( 8 )  (hpr,?in c o l l e c t i v e l y  r e f e r r e d  to as

"the r e g u l a t i o n s " ) .

WHEREFORE, the parties agree to settle tha l itigation on the

fc»1 Inwing t-prm.p:

L. T h e  D H S S  w i l l  c o n t i n u e  t o  a b i d e  b y  t h e  p r o v i o i o n o  of 

t h e  S t i p u l a t i o n  d a t e d  F e b r u a r y  25, 1 9 9 3 ,  a c o p y  o f  w h i c h  i n  a

a t t a c h e d  h o r « t o  a a  E x h i b i t  A. C p « e i £ i e a l l y  t h e  D H 3 S  w i l l  

c o n t i n u e  t o  a b i d e  b y  t h e  p r o v i s i o n s  o f  p a r a g r a p h s  3, 4, a n d  5 o f  

t h e  S t i p u l a t i o n .  T h e  p a r t i e s  a g r e e  a n d  a c k n o w l e d g e  t h a t  t h e  D H S S

co m p lie d  w ith  the p r o v is io n *  o f  p«u;«iyr*pli 6 o f  the 

stipulation.

2 , T h e  Plaintiffs will d i smiss the above r e f e r e n c e d  case 

w i t h  prejudice, e a c h  p a r t y  to b o a r  ifce o w n  cooto including 

a t t o r n e y ' 8 feeo. The Plaintiffs h e r e b y  r e leaae the Defendants 

a n d  the S t a t e  of A l aska from any claims they have o r  r easonably

«cCa3S««.ppa P » g «  2
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c c
c o uld have re l a t i n g  in any w*y e u  llm promulgation and a d o p t i o n  

of the Regulations.

3. This A g r e e m e n t  constitutes the Cull a g r e e m e n t  of the 

p a r t i e s .  No m o d i C i u a Lion of this agreement is e n f o r c e a b l e  unless 

set forth in w r i t i n g  and signed b y  the parties. E a c h  party 

agre e s  to e x e c u t e  su c h  documents or take such oth e r  a c t i o n  as are 

n e c e s s a r y  to e f f e c t u a t e  the terms of this Agreement.

4. E a c h  of the p a rties has been r e p r e s e n t e d  b y  legal 

c o unsel a n d  f u l l y  understands the responsibilities a n d  legal 

effe c t  of this Agreement.

T h e  parties, h a v i n g  first read and fully u n d e r s t o o d  the

terms of this agreement, d a t e /xKid si g n  below.

D A T E D : f / l>'-t ('/?'/ C-.<ot/
Joyce' E . Bamberger J 
'Attorney for Plaintiffs 

P l anned Parenthood of Alaska,
Inc., National O r g a n i z a t i o n  of 
Women, Fairbanks Chapter, J u n e a u  
C o a l i t i o n  for Pro-Choice, Pro- 
Choice Voters-Ketchikan, M a t - S u  
C o a l i t i o n  for Choice, S i t k a n s  
for Choice, Fairbanks C o a l i t i o n  
for Choice, and Ja n e  Does r-x

BRU-CE M. BOTELHO 
A T T O R N E Y  GENERAL 

For tha Defendants

(&UM' (? .<DATED i o 'SO . BV  i ^
Chari C. Jacobus
Aaaiatant A t t o r n e y  Ge n e r a l

STA T E  O F  A L A S K A  )
) sa .

T H I R D  J U D I C I A L  D I S T R I C T  )

TH I S  IS TO C E R T I F Y  that o n  the /lr d a v  of 
199 . b e fore me, the undersigned, a N o t a r y  Public rtn a n d  for
the S t a t e  of Alaska, d u l y  c o m m i s s i o n e d  and sworn as such,

*et«g*eo.pp« . Page 3
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( c
p e r s o n a l l y  a p p e a r e d  CTovcs E . B a m b e r g e r , to me k n o w  a n d  k n o w n  to 
be the identical i n d i v i d u a l  n a med in a n d  w h o  ea.wuul.od the 
fore g o i n g  Settlement Agreement a n d  a c k n o w l e d g e d  and v e r i f i e d  to 
me that she hod full legal a u t h o r i t y  and d i r e c t i o n  i x o m  her 
c l i e n t s  to sign the Settlement A g r e e m e n t  a n d  chat she s i g n e d  the 
same Cteuly and voluntarily w i t h  full k n o w l e d g e  of effect 
thereof.

*
W I T N E S S  my signature and notarial seal the day- a n d  year 

last written. * . » ' / ;

1S>9 . before ma, the undersigned, a N o t a r y  Public in a n d  for
the State of Alaska, d u l y  c o m m i s s i o n e d  and s w o r n  as such, 
p e r s o n a l l y  app e a r e d  Cheri C. J a c o b u s , to me k n o w  a n d  k n o w n  to be 
the identical individual n a med in and w h o  e x e c u t e d  the f o regoing 
S e t t l e m e n t  A greement and a c k n o wledged a n d  v e r i f i e d  to me t h a t  she 
h a d  full legal a u t h o r i t y  and dire c t i o n  from her clients to eign 
the Settle m e n t  Agreement, and that. «he flignad the flame f r a e l y  and 
v o l u n t a r i l y  w i t h  full knowledge of effect thereof.

W I T N E S S  my signature and n otarial *eal t.ha d a y  and year 
last written.

S') • > / )
i . ;

•I ' ) /

N o t a r y  P u blic i n  and for A l a s k a  
M y  c o m m i s s i o n  axplroai

\

««ta9«oc .'(ipo Page 4

: VI 1 6 , ZZ add 6 2 S 3 - S 9 P - Z 0 6 : QI X 3 N N d - 0 N f - n d ‘ l



OPR-10-199^1 09115 FROM RGO-'MPT RES.-QMCH

c "

TO -165473S P. 09

X

Si ’

s

tut
3 c |  <-* * 3 S

I MH I
; i

3 J

C
IN THE SUPERIOR COURT FOR THE STATE OF A L A S K A  

THIRD JUDICIAL DISTRICT

PLANNED PARENTHOOD OF ALASKA 
I N C . , «t a l . ,

)

P l a i n t i f f s ,

v. ) 
)

THEODORE A. MALA, Commissioner. ) 
Department of Health and Social ) 
S«rvic«o. and tha DEPARTMENT OF ) 
HEALTH AND SOCIAL SERVICES, ) 
STATS OF ALASKA, )

)

C •

D e f e n d a n t s . )
) Case No. 3A N - 9 3 -01228 Civil

i m m r a K
The state of A l a s k a ,  b y  a n d  t h r o u g h  it s  a t t o r n a y s ,  and 

t h e  P l a i n t i f f a ,  b y  a n d  t h r o u g h  J o y c o  D o m b u r g o r ,  a t t o r n a y  f o r  tho 

P l a i n t i f f s  h e r e b y  a g r e e  a n d  s t i p u l a t e  for the f o l l o w i n g .  T h i a  

s t i p u l a t i on ,  s h a l l  b e c o m e  e f f e c t i v e  u p o n  e n t r y  of a n  o r d e r  b y  the 

S u p e r i o r  C o u r t  a p p r o v i n g  t h i s  s t i p u l a t i o n  * n d  v i l !  rp.nmin in

affect until a final judgment on the merits is e n t e r e d  by the
1

Superior court. Should tha Supeiiox Court fail to approve this 

stipulation in its antlroty ao set forth herein b y  Order, the 

parties agree that this stipulation constitutes inadmissible 

evidence of statements made in compromise negotiations. Nothing 

in this Stipulation shall be construed to affoct the parties' 

positions on the merits of this action.

1. The regulations at issue in this lawsuit are 7 AAC 

43 .140; 7 A A C  4 3  .825; 7 A A C  4 3 . 8 3 5 ;  7 A A C  4 7 . 1 7 0 ( b )  ; 7 .5A C  4 7. 2 0 0 ,

STIFVAttW
> - 1 -
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7 AAC 47.2X0(7); 7 A A C  47.290 (3); 7 AAC 47.290(5); 7 AAC

47.290(7); and 7 AAC 47.290 (8) (herein collectively referred to as 

"Che regulations").

2. Tha Staca'a p o s i t i o n  is that tha regulations speak 

for themselves and the State cannot "clarify* o r  othe r w i s e  impose 

requirements that are not c u r r e n t l y  in the regulations.

3. Payments for services relating to an abortion will 

continue to b« paid by DHSS according to the r e g u l a t i o n s  u p o n  

receipt o f  the routine bill from the health care provider. 

A l t h o u g h  the regulations state abortions are to be "certified by 

a physician as medically n e c e s s a r y  . , .to ameliorate a condition 

harmful to the woman's p h y s i c a l  or psychological health." DHSS 

will not Impose a requirement that this judgment be c onfirmed by

a p«ychrt1ng( st- n r  psych* stri sf . The* t r s a H n g  ph/ni ni sn p**rfm*m4 ng 

the abortion services m a y  roly on his or her professional judgment 

of tha woman's condition and no particular psychological diagnosis 

or r.aah is raguirad. For those abortions "medically necteeary" 

duo to rape, ineoet,, cexual assault o r  abacs, the regulations do
I

not require the oubmiocion of a police report or any other 

deaeript1.(v* d o c u m e n t . Just aa in mo o t  other p rocedures for which 

state funding is provided, the phyoicinn must send his or her 

bill, with the appropriate procedure codes indicated, to the otato 

in order Lu receive payment. While tha Lrear.lug physician's 

professional judgment is sufficient fur payment. nothing in the 

sclpulaliuu shall be c o n s t r u e d  to waive the state's right to 

conduct routine fiscal audita of b i lling practices and procedures;

STIPUtATtOH
-  2 -
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provided, however, just s.s with oth e r  services for which the at Ate 

provides funding no audit shall review the physician* a judgmenc 

that the servie* was nedieelly necessary.

\ . Au with all oth e r  procedures for which state funding

is provided, for the purposes of reimbursement, a t r a c i n g  

physician's medical records must continue to comp l y  7 ,\a C  47.230. 

However, as in all procedures, the level of aoaaaamone and 

evaluation, as well as the instruments for aacoesmtmt and 

evaluation, are left to Chs professional judgment of the treating
I

physician. In any event, the recurds must contain that 

information cuscomarliy kept in Che normal course of the treating

physician's practice.

5. The State will continue to pay for the reasonable

travel costs associated w i t h  physician visits tor pres c r i p t i o n  uc

services and the reasonable costs of "medically n e c e s s a r y” 

abortions for eligible w o m e n  as defined in the regulations.umrtl 

^HH.gta’1— judgment1 ia iaoued b y-fe-he— superlor^-gowpt-r* cj

6. Within 10 days of the Superior Court a p p r o v a l  ot
j

this Stipulation b y  entry of an Order, DHSS will ensure that this 

atipulation will be sent to all medicaid enrolled physicians ant 

hospitals, a n d  send a notice to all public assistance o f f i c e s  and

I I I

I I I

I I I

I I I
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to all public h e a l t h  cLinics, publish a public notice, and issue!

a p r c c s  r e l e a s e  C o r  s t a t e w i d e  diflseininaMon. 

D A T E D » , _ A f a .  &  3

DATED:

DATEDs * -a V -

attrvWTtof

P
Joyce/3am)ieK,g e t  
Cou|j4i&-«H ng Attoirtley 
Alaska C iv il L iberties Unicn 

Foundation

CHARLES a. COLB 
ATTORNEY GENERAL 
Tor the P la in t i f i f c

Bys OJLju Z-
Cheri C. J a c o b u s  
A a e i a t a n t  A t t o r n e y  General

Jruce M. S o t e i h o  
Deputy A t torney General
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I N  t h e  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O P  A L A S K A

T H I R D  J U D I C I A L  DIS T R I C T

P L A N N E D  P A R E N T H O O D  C F  A L A S K A  
I N C . , ct a l .,

Plaintiffs,

T H E O D O R E  A. MALA, CoiiuUisb loner, 
D e p a r t m e n t  of H e a l t h  a n d  Social 
services, a n d  the d e p a r t m e n t  of 
H E A L T H  A N D  S O C I A L  SERVICES, 
STATE O F  ALASKA,

Defendants.
 _ _________________________ Case No. 3AN-93-01228 C iv il

SEPBR as. ,PIgKI9gJ£
This court, h a v i n g  reviewed the s t i p u l a t i o n  o f  the 

p a r t i e s  a n d  h a v i n g  reviewed the Settlement A g r e e m e n t  at t a c h e d  

thereto, and finding g o o d  cause therefore,

h e r e b y  o r d e r s  that the Settlement Agreement o f the
p a r t i e s  ig approved, and further,

HERE S Y  O R DERS that the c aptioned cage is d i s m i s s e d  w i t h  

prejudice, e a c h  p a r t y  to b e a r  its own costs i n c l u d i n g  a ttorney's 

foots.

B ri a n  C. Shortell, 
S u perior Cou r t  J u d g e

oi-4«r .pp* Vage 1
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(907) 465-3367 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

TO:

FROM:

M E M.Q R A W.P..U M

SUBJECT:

Terri Lauterbach 
Legislative Counsel

DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

Senator Arliss Sturgulewski

DHSS Abortion Funding Regulations (Work t)rder No. 
8-LS0049)

July 22, 1992

(IqXioaaA ~1 j m  |q2_

130 Som d Slum, Sum 409 
Juneau, Alaska 99301-2105

You have asked us to review the legality of the Medicaid and General Relief Medical 
(GRM) abortion funding regulations proposed by the Department of Health and 
Social Services on July 8, 1992.

There are a number of areas where the proposed regulations are not clear. 
However, in our opinion, a court probably would find that the proposed changes to 
the Medicaid regulations are legally valid and consistent with legislative intent 
because they reflect federal Medicaid requirements, a result intended by the legis­
lature. But, a court is less likely to find the proposed changes to the GRM 
regulations to be consistent with legislative intent because the court may view them 
as arbitrary changes and because they probably result in unconstitutional administra­
tion of the state’s medical assistance programs.

A finding of arbitrariness could be made because the proposed regulations change 
a longstanding DHSS interpretation of the GRM statutes without any intervening 
legislative directive to do so and without any demonstrable change in the medical 
needs of Alaskan women. A finding of unconstitutionality could be marie because the 
proposed regulations infringe privacy rights and the right to equal protection of the 
laws by treating indigent pregnant women who choose to continue their pregnancies 
differently from indigent pregnant women who choose not to.

In order to answer your question, this memorandum will discuss the following topics:
(1) Content of the proposed regulations.
(2) Effect of the proposed regulations.
(3) Consistency of the proposed regulations with legislative intent.
(4) Constitutionality of the proposed regulations - privacy.
(5) Constitutionality of the proposed regulations - equal protection.



Senator Arliss Sturgulewski
July 22, 1992
Page 3

(2) where termination of a pregnancy is certified by a physician as medically 
necessary "to prevent the death or disability of the woman"; and (3) where 
termination of a pregnancy is certified by a physician as medically necessary "to 
ameliorate a condition harmful to the woman’s physical or psychological health." See 
proposed 7 AAC 47.290(8).^

"Elective abortion" is defined to mean a procedure, other than a therapeutic abortion, 
to terminate a pregnancy.^ See proposed 7 AAC 47.290(7).

(2) Effect of the proposed regulations.

The effect of the proposed changes in the Medicaid regulations would be to bring the 
state program into compliance with current federal abortion funding restrictions.^

^(.-continued)
In cases alleging incest or sexual abuse o f a minor, will DHSS simply accept the pregnant woman’s 
statement o f the occurrence, or will DHSS somehow investigate or require corroboration o f  the age 
and identity o f the alleged perpetrator?

7 A A C  47.290(8)(B) should be clarified on this point. In its present form, it invites arbitrary action 
and leaves open the possibility o f  extreme invasion o f  privacy.

y  7 AAC 47.290(8) does not distinguish between previability and postviability abortions.

'Elective procedure’ is also defined in the proposed regulations as

a procedure that :s subject to the choice or decision o f the patient or physician 
regarding medical services that are advantageous to the patient but not necessary to 
prevent the death or disability o f  the patient, and includes an elective abortion. (See 
7 AAC 47.290(3).) (Underlined language is proposed as new language in the 
regulation. Bold face indicates emphasis added for the purposes o f this memo.)

.As with 7 .AAC 140(a) me “ .AAC 47.290(3')(3), discussed in preceding footnotes, this proposed 
regulation needs clarifying.

It is obvious from the definition o f 'therapeutic abortion" and "elective abortion" that GRM  funding 
will be provided for an abortion that is "not necessary to prevent the death or disability o f  the 
patient." Therefore, the definition o f "elective procedure" should be rewritten to be consistent with 
the definition o f "elective aoom on." One way to achieve consistency would be to move the new 
language currently proposed to be appended at the end o f 7 AAC 47.290(3) to the beginning of that 
definition instead so that it would read as follows:

"Elective procedure’ means (A l an elective abortion or (B~) a procedure that is 
subject to the cnoice o f  the pattenubut not necessary to prevent the death or 
disability o f the patient.

y  Medicaid is a joint federal-state program. The state cannot use Medicaid money for a purpose 
prohibited by federal law or regulation.
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Snvcrd Sow , Susa 409 
Juntas, Alaska 99801-2105

M JE M JPR A 1LB JLM Juiy 22, 1992

SUBJECT: DHSS Abortion Funding Regulations (Work tJrder No. 
8-LS0049)

TO: Senator Arliss Sturgulewski

FROM: Terri Lauterbach 
Legislative Counsel

You have asked us to review the legality of the Medicaid and General Relief Medical 
(GRM) abortion funding regulations proposed by the Department of Health and 
Social Services on July 8, 1992.

There are a number of areas where the proposed regulations are not clear. 
However, in our opinion, a court probably would find that the proposed changes to 
the Medicaid regulations are legally valid and consistent with legislative intent 
because they reflect federal Medicaid requirements, a result intended by the legis­
lature. But, a court is less likely to find the proposed changes to the GRM 
regulations to be consistent with legislative intent because the court may view them 
as arbitrary changes and because they probably result in unconstitutional administra­
tion of the state’s medical assistance programs.

A  finding of arbitrariness could be made because the proposed regulations change 
a longstanding DHSS interpretation of the GRM statutes without any intervening 
legislative directive to do so and without any demonstrable change in the medical 
needs of Alaskan women. A finding of unconstitutionality could be made because the 
proposed regulations infringe privacy rights and the right to equal protection of the 
laws by treating indigent pregnant women who choose to continue their pregnancies 
differently from indigent pregnant women who choose not to.

In order to answer your question, this memorandum will discuss the following topics:
(1) Content of the proposed regulations.
(2) Effect of the proposed regulations.
(3) Consistency of the proposed regulations with legislative intent
(4) Constitutionality of the proposed regulations - privacy.
(5) Constitutionality of the proposed regulations - equal protection.
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A  "Conclusion" section appears after the following "Discussion" section.

DISCUSSION 

0 1  CQntgpt..qf-Uig-Prqpo?ecl_regulation3'

The proposed regulations make changes in two different DHSS programs that 
provide medical care for indigent women: Medicaid and General Relief Medical 
(GRM).

The proposed changes in the Medicaid regulations provide that payment for an 
abortion will "in the department’s discretion" be covered if the billing invoice is 
accompanied by certification that "the life of the mother would be endangered if the 
pregnancy were carried to term."^ See proposed 7 AAC 43.140(a).

The proposed changes in the GRM regulations would restrict funding to "therapeutic 
abortions" and eliminate funding for "elective abortions." See proposed 7 AAC 
47.200 and 7 AAC 47.210.

"Therapeutic abortion" is defined in the proposed GRM regulations to include three 
types of pregnancy terminations^: (1) where the pregnancy resulted from "actions 
that would constitute a crime o f  sexual assault, sexual abuse of a minor, or incest;^

y  It is not clear what the proposed regulations mean try 'in the department’s discretion.* WDl the 
DHSS second-guess the physician's certification?

According to the Anchorage Dailv News, the commissioner intends to leave “the Anal call* to 'doctors, 
not bureaucrats.* However, that comment was, according to the ADN. m»di» in reference to the 
definitions of'elective* and 'therapeutic* in the GRM  regulations, not the use o f  "in the department’s 
discretion* in the Medicaid regulations. Sec ADN. Thursday, July 9,1992, at Page A10, CoL 5.

The proposed Medicaid regulations should be clarified in regard to this language about DHSS’s 
"discretion.*

y  In using the phrase "termination o f pregnancy,* the regulations make no attempt to distinguish 
procedures like induced labor or Caesarian sections. Most likely, these would be covered under 
Medicaid as childbirth procedures, so they need not be covered under the GRM  regulations.

y  The regulations do not state who will determine whether actions leading to the pregnancy "would 
constitute* the specified crimes. Short o f a conviction (which would usually take so long as to moot 
the question o f abortion), who is in a position o f  determining that any o f  the specified crimes has 
occurred?

In cases alleging sexual assault, for instance, the lack o f consent o f  the victim is often at issue. Will 
DHSS personnel, after questioning a pregnant woman, determine whether or not there was consent?

(continued-)
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(2) where termination of a pregnancy is certified by a physician as medically 
necessary "to prevent the death or disability of the woman"; and (3) where 
termination of a pregnancy is certified by a physician as medically necessary "to 
ameliorate a condition harmful to the woman’s physical or psychological health." See 
proposed 7 AAC 47.290(8).^

"Elective abortion" is defined to mean a procedure, other than a therapeutic abortion, 
to terminate a pregnancy.^ See proposed 7 AAC 47.290(7).

(2) Effect of the proposed regulations.

The effect of the proposed changes in the Medicaid regulations would be to bring the 
state program into compliance with current federal abortion funding restrictions.^

^ (-con tin u ed )
In cases alleging incest or sexual abuse o f a minor, will DHSS simply accept the pregnant woman’s 
statement o f the occurrence, or will DHSS somehow investigate or require corroboration o f the age 
and identity o f the alleged perpetrator?

7 A A C  47.290(8)(B) should be clarified on this point. In its present form, it invites arbitrary action 
and leaves open the possibility o f extreme invasion o f privacy.

y  7 AAC 47.290(8) does not distinguish between previability and postviability abortions.

y  "Elective procedure' is also defined in the proposed regulations as

a procedure that :s subject to the choice or decision o f the patient or physician 
regarding medical services that are advantageous to the patient but not necessary to 
prevent the death or disability o f the patient, and includes an elective abortion. (See 
7 AAC 47.290(5).i (Underlined language is proposed as new language in the 
regulation. Bold iace indicates emphasis added for the purposes o f  this memo.)

.4s with 7 .AAC I-4C( a i me " .AAC 47.290(3)(3), discussed in preceding footnotes, this proposed 
regulation needs clarifying.

It is obvious from the definition o f 'therapeutic abortion" and "elective abortion" that GRM  funding 
will be provided for an abortion that is 'not necessary to prevent the death or disability o f the 
patienL" Therefore, the definition of "elecuve procedure" should be rewritten to be consistent with 
the definiuon of "elective aoortion." One way to achieve consistency would be to move the new 
language currently proposed to be appended at the end of 7 AAC 47.290(3) to the beginning o f that 
definition instead so that it would read as follows:

"Elective procedure" means (A) an elective abortion or (B) a procedure that is 
subject to the c no ice o f  the patienL..but not necessary to prevent the death or 
disability o f the patient.

&  Medicaid is a joint federal-state program. The state cannot use Medicaid money for a purpose 
prohibited by federal law or regulation.
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Although federal restrictions have varied from time to time, current federal 
restrictions prohibit Medicaid payments for an abortion unless the life of the pregnant 
woman would be endangered by a completed pregnancy.

Because of the proposed definitions of "therapeutic abortion" and "elective abortion," 
the effect of the proposed changes in the GRM regulations is less clear. How many 
abortions will be considered "elective," if any, and therefore not be funded? And 
what kind of physician statement will be considered sufficient by DHSS to satisfy the 
requirement that a physician certify the abortion as medically necessary?^

It is possible that the definitions, by including situations involving the woman’s 
"physical or psychological health," would permit any abortion to be funded as long as 
the woman could find a physician willing to provide the appropriate certification.^ 
After an initial dip in abortion funding caused by confusion on the part of both 
patients and their physicians about coverage, the department could well discover that 
the requirement of physician certification will become a pro forma bit o f paperwork 
with no actual effect of restricting funding.

However, for the sake of analyzing the regulations from the perspective of whether 
they are consistent with legislative intent, this memorandum will assume that the fiscal 
note accompanying the proposed regulations is basically accurate. The fiscal note 
predicts increased costs to the state and federal government of over $1,000,000 in 
fiscal year 1993 and almost $2,000,000 by fiscal year 1997.2/ According to DHSS 
spokesperson Ed Wicher, the prediction of increased costs is based on an anticipated 
decrease in abortions and a concomitant increase in live births of indigent children

y  These questions are crucial not just as matters o f  clarity but as matters o f  constitutionality. If, in 
practice, all types o f abortions will wind up being funded without significant procedural obstacles for 
different types, the proposed regulations would probably not be construed to violate either privacy 
rights or the right to equal protection o f the law.

See, for instance, the statement attributed to Thomas Mofiatt, executive director o f  Alaska Right 
to l i fe  Inc., in the Anchorage Daily News. July 9, 1992, page A l, CoL 5:

(The definition of "therapeutic abortion"] opens the barn door. In my opinion that 
definition would permit any abortion. I would imagine any one o f  a dozen 
abortionists could certify anyone who walked through their doors.

Whether one ascribes good faith to "abortionists' or not, we agree with Mr. Mofiatt that the definition 
o f  "therapeutic abortion" could encompass ail abortions since an unwanted pregnancy probably always 
has, at a minimum, adverse psychological effects on a woman.

2/ See page 2 o f  the "NOTICE OF PROPOSED CHANGES IN THE REGULATIONS OF THE 
DEPARTMENT OF HEALTH AND SOCIAL SERVICES" that accompanied the actual language 
changes proposed for 7 AAC 43 and 7 A AC 47, issued 7/8/92.
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who, with their indigent mothers, will be eligible for public medical and financial 
benefits.^

(3) Consistency of the proposed regulations with legislative intent,

Given the content and the assumed effect-^/ of the proposed regulations, one 
aspect of our analysis is whether DHSS’s decision to distinguish among types of 
abortions, funding some and not others, is consistent with legislative intent

According to Alaska case law, the intention of- the legislature must be determined 
from the words used in the statute being implemented by the agency, construed with 
reference to the purpose of the program of which the statute is a part-^/ If an 
administrative regulation is consistent with a statute’s purposes and reasonably 
necessary to cany them out, the Alaska Supreme Court will not overturn it, provided 
it is reasonable and not arbitrary.-^/ Since a regulation is presumptively valid, the 
burden of proving the invalidity of a regulation is on the party challenging 
Furthermore, since these proposed regulations involve policy-making and the 
particularized expertise and experience of administrative personnel, a court will be 
inclined to defer to the administrative derision expressed in the regulation, and will 
inquire only whether it has a reasonable basis.^/

In light of these standards that the court has developed for its review of administra­
tive regulations, it is clear that the proposed changes to the Medicaid regulations 
would be upheld if challenged. It is much less clear whether the proposed changes
to the GRM  regulations would be upheld.

I® It is not clear exactly what percentage o f abortions currently funded will be considered "elective* 
(and unfunded) under the new regulations. However, the fiscal note is substantial, indicating that 
DHSS believes a significant percentage o f abortions will no longer qualify for public funding and will 
not be covered by nonpublic funds either. An "educated guess." based on the fiscal note, would be 
that 35 - 40 percent o f  abortions currently funded under Medicaid and GRM  will no longer be funded 
under those programs nor by private means.

y j  For a discussion o f the 'assumed effect" see the preceding three paragraphs o f this memorandum.

State v. Citv o f Anchorage. 513 P.2d 1104 (Alaska 1973).

^  Kalmakoff v. State, Commercial Fisheries Entrv Com’n. 693 P.2d 844 (Alaska 1985).

^  State v. Alveska Pipeline Service Co.. 723 P.2d 76 (Alaska 1986).

Hood v. State. 574 P.2d 811 (Alaska 1978). However, this deference may be more applicable to 
new regulations than to changes in old regulations.



With respect to the proposed Medicaid regulations, the court would no doubt look 
at the legislative intent expressed in AS 47.07.040, where the legislature gave DHSS 
the authority to

make these arrangements or regulatory changes, not inconsistent with 
lawv as may he required under federal- law to obtain and retain 
approval of the United States Department of Health and Human 
Services to secure for the state the optimum federal payment under the 
provisions of 42 U.S.C. 1396 - 1396p (Title XIX, Social Security Act, 
Medical Assistance). (Emphasis added.)

In order to retain the approval of the federal government for the state's Medicaid 
program, the state must not use Medicaid money for an abortion unless the pregnant 
woman’s life would be endangered by carrying the pregnancy to term. DHSS’s 
proposed changes in the Medicaid regulations would simply insert that federal 
restriction into the state’s program.-^ Therefore, we have no doubt that a court 
would uphold the new state Medicaid restriction as consistent with legislative intent 
because it is necessary to keep the state program in compliance with federal 
requirements, a result clearly intended by the legislature.

We have more doubt about whether the GRM restrictions would be upheld. Most 
of our doubt stems from issues that the proposed regulations raise under the state 
constitution.^/ However, there is also some room for doubt about the validity of the 
proposed regulations because of issues raised about their consistency with the
legislative intent involving the GRM statutes.

To determ ine legislative intent under the GRM program, a court would look at 
AS 47.25.120 and 47.25.130 and the definition of "assistance" in AS 47.25.300. These 
statutes indicate that the legislature intended to leave implementation of the GRM 
program largely within the discretion of DHSS. The three statutes read as follows:

Sec. 47.25.120. ELIGIBILITY FOR ASSISTANCE. Financial 
assistance may be given under AS 47.25.120 - 47.25.300, so far as 
practicable under the conditions in this state, to a needy person who is 
eligible under the regulations of the department (Emphasis added.)

Senator Arliss Sturgulewski
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y j  It would also make the regulations match reality. It is my understanding from DHSS that the 
federal Medicaid restriction (life endangennent) already has been implemented on the state level for 
over a decade, even though 7 AAC 43.140(a) h3s continued to list two other situations (health effects, 
and rape/incest) as being covered by Medicaid during that time. These other two situations have been 
covered under GRM , instead of Medicaid, during the last decade.

Sec the next two sections o f this memo.
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Sec. 47.25.130. AMOUNT AND TYPE OF ASSISTANCE, (a) The 
amount of assistance for a needy person shall be determined by the 
depastment with regard to the resources and needs of the person and 
the conditions existing in each case. Where possible, assistance shall 
be sufficient to provide the applicant with reasonable subsistence 
according' to standards of assistance established-by the deportment 
However, the amount of assistance for subsistence needs may not 
exceed S120 a person a calendar month. (Emphasis added)

Sec. 47.25.300. DEFINITIONS. In AS 47.25.120 - 47.25 J00
(1) "assistance" means financial assistance to or on behalf of a needy 

person, including subsistence (food, shelter, fuel, clothing, and utilities) and 
transportation, medical needs (including, but not limited to, hospitalization, 
nursing, and convalescent care), burial, and other determ ined needs;

These statutes give broad discretion to DHSS. After a person is determ ined to be 
"eligible under regulations of the department," the am ount o f assistance must be 
"determined by the depanm entM with regard to the "needs" of the person and "the 
conditions existing in each case." .Assistance must be reasonable "according to 
standards of assistance established by the department." While assistance is supposed 
to include "medical needs," the legislature has not defined that term  except to say 
that it includes a minimum of "hospitalization, nursing, and convalescent care." In 
essence, the proposed regulations are an exercise of DHSS’s authority to interpret 
the term "medical needs."

.As a general m atter, we think that the GRM statutes give very wide discretion to 
DHSS to interpret the term 'medical needs." "Need" is an ambiguous term  according 
to the dictionary, meaning both 'necessary or required" and "useful or desired."-^ 
Considering the legislature's limitation of general relief financial assistance to S120 
a month, we doubt that a court wouid have considered it unreasonable for DHSS to 
limit general relief medical assistance to procedures necessary to prevent the death 
ar disability of the patient when initially implementing the GRM  program. This 
would have restricted the medical aspect of the program to a very basic level of 
assistance like the legislature restricted the financial aspect of the program.

However, the proposed regulations are not the initial regulations to implement the. 
GRM  program. Rather, the proposed regulations would change implementation of 
a program that is almost 40 years old-^' and that has probably covered all abor-

Webster's New World Dictionary.

The general relief program was enacted by ch. 110. SLA 1953.
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tions not covered under Medicaid for most, if not all, of those 40 years.^ When 
detenninmg'Whether the proposed GRM regulations are reasonable, a court might 
evaluate whether there is a reasonable basis, for the change; not whether the 
regulations, would have been reasonable inittaify.

When evaluating  the reasonableness of the changes made by the regulations; a court 
might note, first of all, that there have been no legislative changes in the definition 
of "assistance" or '‘medical needs" since 1953. Furthermore, the court would probably 
note that DHSS itself has had a longstanding interpretation that GRM "medical 
needs" include all types of abortions.^ And, the court would probably note that, 
despite the longstanding DHSS policy of covering abortions under GRM, there has 
never been a legislative change indicating disapproval of that policy.22/ Finally, the 
agency will probably be unable to demonstrate to the court that the medical needs 
of Alaskan women have changed with respect to pregnancy options. Therefore, 
DHSS probably cannot point to any legislative or medical reason for interpreting 
"medical needs" differently now than they have been determined over the past few 
decades. Thus a court could, in our opinion, find the proposed GRM changes to be 
arbitrary, with no reasonable basis.

We are not alone in this opinion. The question of whether the GRM regulations 
could be changed to prohibit funding for "elective" abortions was put to Attorney 
General Wilson Condon in 1981 by then Governor Jay Hammond.

Condon acknowledged that a "strong argument" could be made that DHSS has 
absolute discretion to change its definition of "medical needs" in the GRM 
regulations, but explained at length that there definitely would be 'legal difficulties" 
with this approach. He wrote

AS 47.25 gives the agency broad discretion to determine whether there 
is a need for specific types of medical treatment [for persons who are 
eligible for general relief]. . . By [previously] adopting regulations

^  We base this latter conclusion on written evidence from the mid-1970’s and oral anecdotal 
evidence dating baclc to the 1960’s.

2U We do not lenow if the court will grant ’ deference* to DHSS’s longstanding interpretation or to 
DHSS’s current desire to change the interpretation.

^  Abortions were singled out by DHSS for continued coverage under GRM  regulations in the 
summer of 1986 when the legislature cut the GRM  appropriation by 50 percent for fiscal year 1987. 
Before that time, they had been covered along with other "physician services.’  Contemporaneously 
with the GRM  funding cut, the legislature enacted a priority system for e liminating GRM services 
when appropriations were insufficient to cover them alL Thus, there has been fairly recent legislation 
about services under G R M . but no indication that different types o f abortions should be treated 
differently.



Under the state constitution, a regulation impinging on the right toorivacy may be 
upheld only if it is necessary to further a compelling state interest^

A  challenge based on the state’s privacy clause would contend that the proposed 
regulations interfere with an indigent woman’s right to privately determine whether 
to continue her pregnancy. Challengers would probably say that the regulations force 
a state-sponsored inquiry into the woman’s reasons for her choice (if the choice is 
abortion) and place a substantial obstacle (by denying funding) in the way of 
implementing the woman’s choice (if the choice is abortion and for a reason not 
supported by the state).

Defenders of the proposed regulations would probably use arguments like those 
made in federal decisions that have upheld Medicaid abortion funding restrictions. 
They would argue that it will be a woman’s poverty, not the state, that will stand in 
the way of an "elective" abortion under the proposed regulations. They would also 
point out that the right to privacy is not absolute^ and can be outweighed by the 
state’s "important and legitimate interest in potential life."^ Defenders would 
probably claim that by not funding "elective" abortions, the state would simply be 
expressing its legitimate preference to financially support childbirth. The woman’s 
right of privacy would not be violated because, according to the regulations’ 
defenders, she can still get an abortion, just not at state expense.

In rebuttal, the regulations’ challengers would probably note that the state itself has 
acknowledged that lack of state funding will be more than an obstacle in the path of 
many indigent pregnant women; it will be an absolute bar. DHSS’s own fiscal note 
projects that a significant number of indigent women who cannot get publicly-funded
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^(...continued)

As long ago as 1942 and as recently as June 1992. federal decisions have recognized that the federal 
"[cjonstituuon places limits on a State's right to interfere with a person’s most basic decisions about 
family and parenthood,* including "the right of the individual, married or single, to be free from 
unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision
whether to bear...a child.* See, Casev v. Planned Parenthood o f Southeaster!.' Pennsylvania. U.S.
 (1992), 1992 WestLaw 142546, page 11, which cues a suing o f  cases extending back to 1942.

And, while the contours o f Alaska's right to privacy are not yet firmly established, it is clear that the 
right to privacy guaranteed to Alaskans is broader in scope than that guaranteed in the federal 
constitution. State v. Glass. 538 P.2d 872 (Alaska 1978).

Z J  Grav v. State. 525 P.2d 524 (Alaska 1974).

^  Grav v. State, supra: Ravin v. State. 537 P.2d 494 (Alaska 1975); and State v. Erickson. 574 P.2d 
1 (1978).

=2/ Casev. supra, at page 24.
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providing for the coverage of abortion expenses the agency implicitly 
made a finding that there is a general need for that type of medical 
treatment, leg that abortions are "medical needs" under the terms of 
the statute. It could be argued that before the regulations could be 
amended to exclude elective abortions, there would have to be a 
finding that conditions within Alaska had changed to such an extent 
that there is no longer a need for that type of medical treatment 
Without such a finding, the change [in the regulations] might be 
considered an arbitrary agency action. It should also be noted that the 
legislature has not taken action to change the original agency determi­
nation.

Such a finding would be most difficult to make in this case. Neither 
the Hyde Amendment nor the United States Supreme Court decision 
in Harris alter[s] "medical needs." Nor has any other event occurred 
in the state which suggests a change in medical needs. Absent changed 
circumstances, we believe a coun might not permit the deletion of 
elective abortions from the list of medical needs covered by the 
General Relief Medical Assistance program.^

We agree with Attorney General Condon’s opinion that changes in the GRM 
regulations without a change in either the underlying statute or in the medical 
circumstances of indigent women in the state would likely be viewed as unlawful 
arbitrary action by the agency. Such arbitrariness would be inconsistent with 
legislative intent. In addition, the regulations would be inconsistent with legislative 
intent if they resulted in unconstitutional administration of the state’s medical 
assistance programs. Pnis memo will now discuss the constitutional issues raised by 
the proposed regulations.

(4) Constitutionality o f the proposed regulations - privacy.

Given the content and the assumed effect^ of the oroposed regulations, it is clear 
that the privacy clause of the state’s constitution^ could be the basis of a chal­
lenge to the constitutionality of the regulations.^

£1 Op. Att*y Gen.. January 12, 1981, File No. J-66-413-81, at pages 5 - 6.

For a discussion o f the 'assumed effect" see footnotes 6 - LO and accompanying text.

Article 1. sec. 22. Constitution o f the State of .Alaska.

26/  ri cannot reasonably be argued that a woman's decision about whether to continue a pregnancy 
fails to involve a privacy nght.

(continued...)



is a legitimate governmental goal, the court could point out that it is not a compelling 
interest until viability. And, since a compelling interest is needed to override a 
fundamental privacy right, the court could strike down the regulations with respect 
to abortions performed before viability.

W e believe it is more likely that the Alaska Supreme Court will adopt the chal­
lengers’ view of reality and the applicable law rather than the defenders’ view. We 
doubt that the court will find the regulations to be neutral, in reality, on the issue of 
reproductive choice when it is faced with the fiscal note and the acknowledged 
antipathy of the A d m in istration toward abortion, as exemplified in the Governor’s 
press release. More likely, the court will see a reality where an indigent woman has 
no real choice concerning her pregnancy if her eligibility for medical care is 
conditioned on the result desired by the state - c h i ld b ir th .^  As to the applicable 
case law to form the legal underpinnings of its decision, the Alaska court need only 
point to the explicit (and stronger) privacy right granted under the state constitution 
and the lack of a compelling governmental interest to override that right before 
viability.

(5> Constitutionality of the proposed regulations - equal protection.

The proposed regulations also implicate the equal protection clause of the state 
constitution^ because the regulations treat some indigent pregnant women 
differently from other indigent pregnant women. Otherwise eligible pregnant women 
who choose childbirth will receive state assistance with medical procedures while 
some otherwise eligible pregnant women who choose abortion will not.

Whether the different treatment of pregnant women under the regulations is 
constitutional under the state's equal protection clause will be determined by the 
following test: the court will assess the legitimacy of the state purpose purportedly 
furthered by the different treatment and the extent to which the relationship between 
the asserted purpose and the different treatment is fair and substantial; then the 
court will determine the nature and the extent of the infringement of individual rights 
allegedly caused by the disparate treatment.^ Depending on the importance of
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The court will probably make clear that its decision would be the same if the state were seeking 
to encourage population control by funding abortions and not childbirth. The constitutional question 
before the court will not involve the weighing o f  the value o f abortion as against childbirth, but 
instead will concern the protection of either procreative choice from discriminatory governmental 
treatment. See, Doe v. Director of the Michigan Dept, o f Social Services. 468 N.W.2d 862 (CLApp. 
Mich. 1991), appeal granted at 472 N.W.2d 638 (MI 1991).

H I Article I, sec. 1, Constitution o f the State o f Alaska.

^  Williams v. Zobel. 619 P.2d 448 (Alaska 1980), rev*d on other grounds. 457 U.S. 55 (1982).
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abortions under the new restrictions will, in effect, be forced to carry their 
pregnancies to term. Challengers would probably contend that this is not only the 
effect, but also the purpose of the new regulations. The challengers can point to the 
governor’s own press release that says the purpose of the new restrictions is "to save 
lives," They would probably say that the intent of the restrictions clearly goes beyond 
promoting childbirth, which could be achieved by less intrusive means like educational 
outreach, and, instead, strikes at the heart of the right to privacy itself by using the 
power of the state to impose an "undue burden" on the right of an indigent woman 
to freely decide how to manage her p re g n a n c y .^ /

The Alaska Supreme Court’s resolution of these arguments is as likely to be affected 
by its view of reality as by case law, and it may well be determined by the strength 
o f the record before it at the time it makes its decision.^ If the court views the 
Medicaid and GRM changes separately, from the point of view of the programs 
themselves, the court could uphold the Medicaid regulations as requirements of 
federal law and uphold the GRM changes as treating all "elective" procedures the 
same.^2/ However, if the court views the programs from the point of view of an 
indigent pregnant woman, the court could find that the two programs, in the way that 
they operate together to support a pregnant woman’s choice to give birth but not, in 
all cases, her choice to have an abortion, impermissibly interfere with her fundamen­
tal right of reproductive choice. While acknowledging that protection of potential life

301 "Undue burden" appears to be the test developing under the federal constitution for testing the 
validity o f a state’s abortion restrictions. While the test under the state constitution will probably be 
even more stringent, requiring a compelling state interest, it is instructive to note the following 
language from the most recent aboruon decision based on the federal constitution:

A  finding o f an undue burden is a shorthand for the conclusion that a state 
regulation has the purpose or effect o f placing a suusianiial obstacle in the path o f 
a woman seeking an abortion o f a nonviable fetus. A statute with this purpose is 
invalid because the means chosen by the State to further the interest in potential life 
must be calculated to inform the woman's free cnoice. not hinder it. And a statute 
which, while furthering the interest in potential life or some other valid state interest 
has the effect of placing a substantial obstacle in the path of the woman's choice
cannot be considered a permissible means o f serving us legitimate ends, fCasev.
supra, at page 27) (Emphasis added.)

US See, Casev. supra, where the U.S. Supreme Court acknowledges that the strength o f the record 
before the court on spousal and child abuse convinced it to strike down the "husband-notice" provision 
o f  Pennsylvania’s abortion restrictions.

H I O f course, to do this, the court would have to overlook the fact that "therapeutic abortion"
includes an abortion that would be an "elective procedure" if it were not an abortion. That is, a
"therapeutic aboruon" includes abortions that are not necessary to prevent the death or disability of 
the patient, which is the determining factor for other "elective’ procedures. So, actually, the 
regulations do not treat all "elective" procedures the same.



fundamental right of reproductive choice. The court could find that the women 
affected by the regulations are similarly situated because they are pregnant and that 
the state may not interfere with a woman’s choice on how to treat that pregnancy by 
reserving-to.itself the power to define that 3ome abortions are "elective” while 
childbirth »  not The court could find the protection of potential life to be a 
legitimate state interest but not compelling enough before fetal viability to override 
a woman’s right of reproductive choice. As a legal underpinning for resolving the 
equal protection arguments differently from similar cases decided under the federal 
constitution, an Alaska court would point to the more stringent standard developed 
under the state constitution for testing the constitutionality of classifications made by 
government actions.

CONCLUSION

The regulations making changes in the Medicaid program clearly comply with the 
legislative intent that Alaska participate in the federal Medicaid program. However, 
the regulations that propose restrictions on funding "elective" abortions under the 
GRM program may be viewed by a court as unlawful arbitrary changes because they 
change a long history of contrary agency interpretation without apparent statutory or 
medical justification. The GRM regulations also raise substantial issues under the 
state constitution’s privacy clause and equal protection clause.^

Whether a court would find the GRM changes to be arbitrary will probably depend 
on whether the court analyzes the new regulations apart from the history of the 
GRM program or as changes to a longstanding interpretation by the agency. Viewed 
in isolation, the proposed regulations appear to fall within the broad discretion 
granted to DHSS by the legislature. However, viewed as changes to a longstanding 
agency policy, the changes may be viewed as somewhat arbitrary.

How a state court would resolve the constitutional issues and whether the restrictions 
would be upheld under the constitution will depend not only on purely legal 
arguments but on the view of social and economic reality demonstrated in the record 
before die court and adopted by the court as the reality it is willing to recognize. To 
the extent that the court is convinced that an indigent pregnant woman’s privacy right 
or right to equal protection is actually interfered with by the regulations (and not 
merely by her own poverty or by her election of a "nonmedically necessary" 
procedure), the court has legal precedents available to it to support a decision 
striking down the regulations. If the court is convinced, despite the Governor’s press 
release and the DHSS fiscal note, that the regulations are neutral with regard to 
privacy rights and do not treat similar medical conditions differently, the court also 
has legal precedents available to it to support a decision upholding the regulations.
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^  They also raise issues involving clarity. Sec footnotes 1, 3, 5, and 7.
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the individual interest involved, a greater or lesser burden will be placed on the state 
to show this fair and substantial relationship.^

In Light o f this equal protection test, challengers of the regulations would probably 
contend, first of all, that the individual interest being affected by the disparate 
treatment is a fundamental interest, the right of reproductive choice.^- Secondly, 
given the importance of the individual right affected, the challengers would probably 
contend that the state’s purpose in treating the classes of pregnant women differently 
(based on whether they choose childbirth or abortion) needs to be not only legitimate 
but must approach being a compelling interest that is virtually unachievable by means 
that would have less impact on the affected right. The challengers would no doubt 
point out that the state's interest in potential life is not compelling until viability, and 
argue that the effect of the regulations on reproductive choice before viability cannot 
be justified.

D efenders of the regulations would probably counter that the regulations will result 
not in disparate treatm ent, but in equal treatm ent Instead of funding some "elective" 
procedures ("i.e.. "elective" abortions) under the GRM program and not other elective 
procedures, as was the past practice, the state will be treating all "elective" 
procedures the same. Alternatively, the regulations’ defenders may argue that equal 
protection analysis should not apply because women who need a "therapeutic 
abortion" are not similarly situated to those who merely want an "elective abortion." 
Therefore, the regulations can validly treat them differently. Defenders would 
probably also contend that the right to reproductive choice remains with the woman 
because she can seek an abortion without state funds. Therefore, according to 
potential defenders, since there is no fundamental right being affected, the 
governm ent’s purpose m treating the women differently need only be legitimate, not 
compelling. .And that legitimate right is the right to protect potential life.

As with the arguments based on the state constitution's privacy clause, a state court’s 
resolution of the differing arguments about equal protection will depend as much on 
the strength of the record before it and the court’s view of reality as on case law. 
The court could upnoid the GRM  regulations as validly treating "elective abortions" 
differently from "therapeutic abortions." Alternatively, the court could strike down 
the GRM  regulations because they work in conjunction with the Medicaid regulations 
to treat pregnant women differently based on whether they choose to exercise their

24/ Wilson v. Muniripalitv of Anchorage. 669 P.2d 569 (Alaska 1983).

2% Since the fundamental nature o f the interest rests, at least in part, on the state constitution's 
privacy clause, the privacy right arguments described in the previous section of this memo and the 
equal protecuon arguments described in this secuon stem from some o f the same reasoning. 
However, the legal analysis is a bit different, and either or both could be used by an Alaska coun to 
strike down the regulations, so this memo treats them separately.
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In our opinion, the issue of the regulations’ arbitrariness is a toss-up, but we think- the 
Alaska Supreme Court is likely to be convinced that the regulations are not neutral 
with regard to privacy (in either their effect or purpose), do impermissibly treat the 
choice of childbearing differently from the choice of not bearing a child, and are not 
justified by a sufficient governmental interest with respect to previability abortions. 
Therefore, we think there is a substantial probability that the court will find the 
regulations to be unconstitutional with regard to previability abortions, but 
constitutional with regard to postviability abortions.^

TML:gc
92-156.Lmb

221 We are not alone in our view that Alaska courts will probably take a different view than the 
federal courts have on the constitutionality o f restricting public funding o f abortions for indigent 
women. Opinions and memoranda from the Alaska Attorney General’s Office under three different 
Administrations over the last 14 years have consistently indicated that the Alaska Supreme Court is 
likely to share the view of the dissenters in the federal cases that have upheld restrictions on public 
funding o f abortions. See Op. Atfy Gen., March 31, 1978. Op. No. 15, pages 2 • 3; Op. Att*y Gen., 
Jan. 12, 1981, File No. J-66-413-81, pages 6 - 7; Op. Aily Gor., April .’,7. 1981. pzg  ̂ 6; and 
Memorandum o f Assistant Attorney General Elizabeth Shaw to Representative Mar* Boyer, January 
19, 1990, page 1.

Moreover, state courts in at least six other states have refused to follow federal precedent in 
this area and have struck down various abortion funding restrictions under their state constitutions, 
citing state privacy clauses, state due process clauses, or state equal protection clauses. See, Moe v. 
Secretary of Administration and Finance. 417 N.E.2d 387 (Mass. 1981); Committee to Defend 
Reproductive Rights v. Mvers. 625 P.2d 779 (CA 1981); Right to Choose v. Bvme. 450 A 2 d  925 (NJ 
1982); Planned Parenthood Association v. Department o f Human Resources o f the State o f  Oregon. 
663 P.2d 1247 (Or. App. 1983), affirmed at 687 P.2d 785 (OR 1984); Doe v. Maher. 515 A 2d  134 
(Conn. Super. 1986); and Hope v. Perales. 571 N.Y.S.2d 972 (Sup. 1991).

For a more complete discussion o f these A G . opinions and other states’ cases, refer to our 
memorandum to you dated July 7, 1992.
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You have asked whether it would be legal for the Department of Health and Social 
Services to adopt regulations that would prohibit funding for "elective'* abortions 
under the state’s public assistance programs, Medicaid and General Relief Medical, 
thereby limiting state funding to "therapeutic" abortions.^

In our opinion, it would probably not be constitutional under our state constitution’s 
privacy and equal protection clauses to prohibit funding for "elective" abortions under 
our public assistance programs even though the restriction would be upheld under the 
federal constitution. It is more likely than not that the Alaska Supreme Court would 
join the courts of Massachusetts, California, New Jersey, Oregon, Connecticut, 
Michigan, and New York in declining to follow federal precedent in the area of 
abortion rights. Although there are no Alaska abortion decisions to date, the Alaska 
Supreme Court has consistently construed our state constitution to offer broader 
rights o f privacy and equal protection than the federal constitution in a variety of 
other areas. Alaska Attorney General opinions under three different Administrations 
over the last 13 years have consistently predicted that this broader construction of 
rights would be applied by the Alaska Supreme Court in the abortion area as well.

In addition, because of the long history of administrative interpretation o f our statutes 
to include funding of "elective" abortions, new regulations establishing an abortion 
funding restriction raises the issue o f arbitrariness. Since there have been no relevant 
changes in the underlying statutes and no demonstrable change in the medical needs

I f  ’ Elective" and 'therapeutic* are the terms used in the Governor's press release o f  July 1, 1992. 
Their meanings will not be clear until the implementing regulations are released. This memo is based 
on  the assumption that the regulations will place new restrictions on the types o f  abortions funded 
under the two programs.



o f  Alaska women, a court may well strike down, on grounds of arbitrariness, an 
administrative change through regulations in this area.

Part I:
CONSTITUTIONALITY. IN GENERAL. OF RESTRICTIONS 

ON STATE FUNDING OF ABORTIONS

Before addressing the specific method of using regulations to place restrictions on 
state funding of abortions, this memo will discuss the question of whether it would 
be constitutional to do so by any means. Therefore, this section discusses relevant 
federal court cases, court cases from other states, and opinions issued by the Alaska 
Attorney General’s Office.

The conclusion of this section is that singling out funding of "elective” abortions for 
elimination in public assistance programs would probably be unconstitutional under 
Alaska’s constitution even though it would not be unconstitutional under the federal 
constitution.

FEDERAL CASE LAW

Cases derided by federal courts in the 1970’s determined that the federal constitution 
protects the right o f a woman to deride whether or not she will beget or bear a child. 
Eisenstadt v. Baird. 405 US. 438 (1972); Roe v. Wade. 410 US. 113 (1973); Carev 
v. Population Services International. 431 US. 678 (1977).

After these cases, the federal courts wrestled with questions about whether state and 
federal governments are required to pay for an indigent woman’s exercise of this right 
when abortion is involved. In several close derisions, the US. Supreme Court 
determined that the federal constitution does not require public financial support of 
the right to choose an abortion. Beal v. Doe. 432 US. 438 (1977); Maher v. Roe. 
432 U.S. 464- (1977); Harris v. McRae. 448 US. 297 (1980); Webster v. Reproductive 
Health Services. 492 U.S. 490 (1989), ^

The federal courts ruled in these cases that governments are not required to provide 
money to help people exercise their constitutional rights; governments are only 
prohibited from placing obstacles in the way of exercising those rights. Withdrawing 
funding, said the federal courts, is not an obstacle to the indigent woman who seeks 
an abortion. Her poverty may be an obstacle, but the government did not create the
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^  There has also been a very recent U.S. Supreme Court ruling that upheld certain restrictions on 
abortions in Pennsylvania. However, it is my understanding that abortion funding was not at issue 
under the Pennsylvania law, so this case is not discussed in this memo.



poverty. She is still free to have an abortion, but not with public money. The federal 
courts suggested other private money might be available.

In light o f these federal decisions, it is clear that state funding for "elective" abortions 
under public assistance programs is not required under the federal constitution.

CASE LAW FROM OTHER STATES

After the federal decisions of the 1970’s that upheld restrictions on public abortion 
funding, courts in a number of states looked at their own laws and constitutions to 
see if they supported the same conclusion. In contrast to the federal decisions, 
several state decisions determined that funding for "elective" abortions cannot be 
singled out for elimination under public assistance programs. See. Moe v. Secretary 
of Administration and Finance. 417 N.E. 2d 387 (Mass. .1981); Committee to Defend 
Reproductive Rights v. Mvers. 625 P.2d 779 (CA 1981); Right -o Choose v. Byrne. 
450 A.2d 925 (NJ 1982); Planned Parenthood Association v. Department of Human 
Resources of the State of Oreeon. 663 P.2d 1247 (Or. App. 1983), affirmed at 687 
P.2d 785 (OR 1984); Doe v. Maher. 515 A2d. 134 (Conn. Super. 1986); Doe v. 
Director of Michigan Dept, of Social Services. 468 N.W.2d 862 (CLApp. Mich. 1991), 
appeal granted at 472 N.W.2d 638 (MI 1991); and Hope v. Perales. 571 N.Y.S.2d 
972 (Sup. 1991); contra. Fischer v. Department of Public Welfare. 502 A ^d 114 (PA 
1985).

Except for the Pennsylvania case cited above (Fischer), these state courts weighed the 
private and state interests involved with abortions and struck a different balance than 
the federal courts. They considered state desires to save money, state policies. to 
promote childbirth, state claims that poor women can still choose to find private 
money to fund their abortions, state interests in protecting unborn life, and state 
arguments that they are not required to provide money for the exercise of 
constitutional rights. Most of these arguments had been successful in federal courts. 
Not so in the state courts of Massachusetts, California, New Jersey, Oregon, 
Connecticut, Michigan, and New York .

In Moe v. Secretary of Administration and Finance, supra, the highest state court in 
Massachusetts determined that the Massachusetts constitution afforded a greater 
degree of protection for the right to choose an abortion than the federal constitu­
tion.^ In upholding the right of Medicaid recipients to have their abortions paid 
for, the court observed

[T]he Legislature need not subsidize any of the costs associated with 
child bearing, or with health care generally. How, ver, once it chooses
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to enter the constitutionally protected area of choice, it must do so 
with genuine indifference. It may not weigh the options open to the 
prepant woman by its allocation of public funds; in this area, 
government is not free to "achieve with carrots what [it] is forbidden 
to achieve with sticks." [citation omitted] . We are therefore in 
agreement with the views expressed by Justice Brennan, writing in 
dissent to Harris v. McRae, [when he wrote] "In every prepancy, 
[either medical procedures for its termination, or medical procedures 
to bring the prepancy to term are] medically necessary, and the 
poverty-stricken woman depends on the Medicaid Act to pay for the 
expenses associated with [those] procedurefs]. But under [this 
restriction], the Government will fund only those procedures incidental 
to childbirth. By thus injecting coercive financial incentives favoring 
childbirth into a decision that is constitutionally paranteed to be free 
from governmental intrusion, [this restriction] deprives the indigent 
woman of her freedom to choose abortion over maternity, thereby 
impinging on the due process liberty right recognized in Roe v. 
Wade.'^'

In Committee to Defend Reproductive Rights v. Myers, supra, the highest court in 
California made a determination similar to Massachusetts’. The court noted that the 
state had no constitutional obligation to provide medical care to the poor or to fund 
the exercise of all constitutional rights, but held

Once the state furnishes medical care to poor women in general, it 
cannot withdraw part of that care solely because a woman exercises her 
constitutional right to choose to have an abortion.^

In Right to Choose v. Bvme. supra, the highest court in New Jersey also came to a 
similar conclusion, using an equal protection analysis. The court struck down a 
restrictive abortion funding statute, stating

[T]he Legislature need not fund any of the costs of medically necessary 
procedures pertaining to prepancy. . . Once it undertakes to fund 
medically necessary care attendant upon prepancy, however, govern­
ment must proceed in a neutral manner. Given the high priority 
accorded in this State to the rights of privacy and health, it is not 
neutral to fund services medically necessary for childbirth while 
refusing to fund medically necessary abortions.. .  The statut; affects

y  M oe. at 402.

Mvers. at 798 and footnote 31 accompanying the text.



the right of poor prepant women to choose between alternative 
necessary medical services. No compelling state interest justifies that 
discrimination, and the statute denies equal protection to those 
exercising their constitutional right to choose a medically necessary 
abortion.^

In Planned Parenthood Association v. Department of Human Resources o f the State 
of Oregon, suora. the court struck down an Oregon Medicaid regulation th.'7* would 
have restricted funding of abortions, saying

[I]t is difficult to understand the rational basis for denying one 
medically necessary surgical procedure to a prepant woman solely 
because it involves an abortion while, at the same time, funding ail 
other medically necessary services relating to prepancy.^

In Doe v. Maher, supra, a Connecticut court struck down a state Medicaid regulation 
that prohibited funding for medically necessary abortions, saying

This court is unable to reconcile the mandate and logic of the United 
States Supreme Court in Roe v. Wade. . .  with the McRae. . .  decision. 
Medicaid reimbursement funds are made available for all the health 
care costs of women, including the medical costs necessary to carry the 
fetus to term, but not for the medically necessary abortion. Surely, this 
constitutes infringement on the right to an abortion.. .  In adopting the 
regulation,- • • the state has ceased to preserve its neutrality at least 
under our state constitution. . .  And since that one exception also is a 
subject of a woman’s constitutional rights, the regulation impinges upon 
those constitutional rights to the same practical extent as if the state 
were to affirmatively rule that poor women were prohibited from 
obtaining an abortion.^

In Doe v. Director of the Michigan Department o f Social Services, supra, the 
Michigan Court of Appeals joined the state courts of Massachusetts, California, New 
Jersey, Oregon, and Connecticut in declining to follow federal precedent in the area 
o f public abortion funding restrictions.
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Even though the Michigan Court found its constitutional clause on equal protection 
rights to be semantically identical to the corresponding federal clause and found its 
privacy protection to be a penumbral right like the corresponding federal privacy 
right, it nevertheless independently construed both of those rights to be broader than 
the corresponding federal rights. Hence, the Michigan Court declined to follow the 
federal precedents of Maher and Ham's, saying

We recognize that, while the women’s indigency also acts as a barrier 
to her freedom of choice, the state is not required to remedy that 
condition. But the state itself by adoption of [the Michigan funding 
restriction] has created a direct barrier to the woman’s exercise of her 
right to an abortion.

There is thus an inequality within the program, with the distinction 
based on an indigent prepant woman’s exercise of an option which the 
constitution vouchsafes to her individually. If she exercises her 
constitutional right to abortion, she is excluded from a program for 
which she is otherwise qualified; if she elects not to exercise that 
constitutional option, she may continue to receive the benefits of this 
statutory program... [I]ndigent prepant women are [thus] burdened 
in the exercise of their constituoonaJ right of procreative choice.«

The court went on to find that the differential treatment of the indigent woman in 
this case was not justified by a compelling state interest since the unfunded abortion 
would have been a first trimester abortion because, said the court,

The protection of potential human life is not a compelling state interest 
which may constitutionally impinge upon a woman's right to an 
abortion before the fetus is a "child," or constitutes viable human 
life.. .  &

In reaching its conclusion, the Michigan court said that it found persuasive the 
reasoning in the Massachusetts, California, New Jersey, Oregon, and Connecticut 
cases cited in the previous portion of this merao.-^
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% Doe, at 876.

I®  Doe, at 877.

m  It is instructive to note that the Michigan court did not believe it was making a decision about 
the morality o f  abortion. The privacy and equal protection rights under the Michigan constitution, 
according to the court, would also prohibit the state government from choosing to support population 
control by funding Medicaid abortions but not childbirth services. Quoting, with approval, from the

(continued...)
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In Hope v. Perales, supra, a lower court in New York considered the validity of a 
Prenatal Care Assistance Program (PCAP) that provided medical care for the 
expenses of childbirth but not for abortions for women with incomes between 100 and 
185 percent of the federal poverty line. The court found PCAP to be contrary to the 
constitutional right of privacy guaranteed by the due process clause of the New York 
state constitution, saying

A  medical assistance program that conditions the availability of medical 
assistance on the state-preferred choice of childbirth effectively 
precludes an eligible woman from any real choice in the fundamental 
decision of whether "to bear or beget a child." [Internal citations • 
omitted.]-^.. . [MjedicaJ care is required by virtue of the pregnancy; 
to condition the medical assistance on the result desired by the State 
and not on the medical condition of the prepant woman effectively 
wrests control from the prepant woman over her body and health.. .
[PCAP] violates the due process right of a pregnant eligible wom­
a n ^

The New York court also found PCAP to be in violation of the state’s equal 
protection clause, saying

Although the poverty of eligible women is not of the State’s creation 
. . .  and there is no constitutional obliption to pay for the medical care 
o f the poor, the New York State equal protection clause guarantees 
equal participation in state-benefits once such benefits are extended.. .
In this regard PCAP is underinclusive. PCAP exempts eligible women

^ ( —continued)
Myers decision in California, the Michigan court stated

this case does not turn on the morality or immorality o f  abortion, and most decidedly 
does not concern the personal views o f  the individual justices as to the wisdom o f  the 
legislation itself or the ethical considerations involved in a woman's individual 
decision whether or not to bear a child. Indeed, although in this instance the 
Legislature has adopted restrictions which discriminate against women who choose 
to have an abortion, similar constitutional issues would arise if the Legislature -  as 
a population control measure, for example -  funded Medi-Cal abortions but refused 
to provide comparable medical care for poor women who choose childbirth. Thus, 
the constitutional question before us does not involve a weighing o f  the value o f 
abortion as against childbirth, but instead concerns the protection o f  either 
procreative choice from discriminatory governmental treatment. (Doe, at 880.)

Hope, at 979. 

&  Hope, at 980.



for whom an abortion is medically prescribed.. .  While reducing the 
incidence o f low birth weight and infant mortality are legitimate state 
interests they can never outweigh the superior state interest in 
preserving the life and health of the mother. (Internal citations 
omitted.)^

In each of the state cases quoted in this section, the state court struck down an 
abortion funding restriction that would have been upheld by a federal court.^  
These cases clearly demonstrate that any state that relies only on federal decisions 
to justify an abortion restriction would be pursuing a risky course o f action. A  state’s 
own constitution and court decisions must aiso be considered. ^

ATTORNEY GENERAL OPINIONS IN ALASKA

It would be particularly ill-advised in Alaska to rely only on federal abortion decisions 
to justify an abortion funding restriction according to a number of Alaska Attorney 
General opinions.^ Opinions of that office have been uniform in citing our state 
constitution’s privacy and equal protection clauses as substantial reasons for 
predicting that Alaska courts probably would not follow federal precedents in the 
area of abortion rights, including state funding of abortions.
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&  Hope, at 982.

While the cases cited in this section all concerned Medicaid programs, their reasoning is equally 
applicable to the GRM program. Like the Medicaid program, the GRM program is designed to meet 
'medical needs.' While some abortions are termed 'elective' by some observers, Lhcy still meet a 
medical need, as determined by the physician who performs the abortion procedure. Distinguishing 
among types o f  abortions in the GRM  program would infringe the same privacy and equal protection 
interests as courts have determined are infringed when abortion funding restrictions are imposed 
under the Medicaid program.

&  The New York case may be distinguishable on the grounds that PCAP excluded funding for all 
abortions while the Governor’s press release indicates that 'therapeutic' abortions will still be funded 
under the new Alaska regulations. Since the programs at issue are already limited to medical reeds, 
r is not clear at this time which types o f  abortions will lose funding. In this context, the New York 

decision is included in this memo for two reasons: (1) it shows that New York has dedined to follow 
federal precedents in the area o f  abortion funding and (2) it indicates that the right to choose an 
abortion to protea the “health' o f  the mother will be protected in New York as well as the right to 
choose when the mother’s life is at issue. If 'therapeutic* abortions under the new Alaska regulations 
do not indude protection o f  the mother's *healtlt,* this New York case is highly relevant. Otherwise, 
it is relevant only to the extent that it indicates New York’s reluctance to follow federal precedents.

m  There have been no court cases in Alaska pertaining to abortion, so Attorney General opinions 
are particularly instructive in this area.



As the Attorney General’s Office has consistently pointed out, there is an explicit 
right to privacy in the state constitution^ that has been construed to be more 
protective than the federal right to privacy,-^ and our state equal protection clause 
has been interpreted to offer broader protection than the federal equal protection
clause.^

An opinion written by Rodger W. Pegues when he was an Assistant Attorney General 
under Attorney General Avrum Gross discussed some 1977 federal decisions that 
upheld restrictions on abortion funding. These included Beal v. Doe and Maher v. 
Roe. After acknowledging the holdings in the federal decisions, Pegues went on to 
write

[T]he rulings in.. .  the Beal and Maher cases did come as a surprise 
to us, as they apparently did to the three dissenters on the Supreme 
Court and to the many judges of the United States district and circuit 
courts who had ruled to the contrary on the same or similar issues.
Maher v. Roe. 432 US. 464, 483 - 484 (Brennan, J., dissenting). As 
Mr. Justice Brennan put it, jcL,

[T]t cannot be gainsaid that today’s decision seriously erodes the 
principles that Roe and Doe [the 1973 cases] announced to 
guide the determination of what constitutes an unconstitutional 
infringement of the fundamental right of pregnant women to be 
free to decide whether to have an abortion.

In our view [Pegues wrote], the Alaska Supreme Court is net likely to 
erode those principles and is more likely to agree with the reasoning 
of the dissenters than with that of the majority in Beal. Maher, and 
Poelker. We arrive at this conclusion because the Alaska Supreme 
Court consistently imposes higher standards than the United States 
Supreme Court in privacy cases and in equal protection cases. 
(Examples omitted.) In each instance, the Alaska Supreme Court has 
provided greater protection for the individual as against governmental 
regulation and control under the state constitution than has the United
States Supreme Court under the federal constitution Given the
extremely private nature of the subject here and the express provision 
for privacy in the Alaska constitution, art. I sec. 22, it is our best guess
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Article I, sec  22, Constitution of the State o f Alaska.

^  See, Ravin v. State. 537 P.2d 494 (Alaska 1975).

^  See, Commercial Fisheries Entry Comtn'n v. Apouedak. 606 P2d 1255 (Alaska 1980), and State 
v. Erickson. 574 P.2d 1 (Alaska 1978).
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that the Alaska Supreme Court would not follow the rulings in the 
[federal] cases [that have upheld abortion funding restrictions].^/

A  similar conclusion was readied by Attorney General Wilson Condon in a 1981 
memo he wrote to then Governor Jay Hammond. By this time, the U.S. Supreme 
Court had issued its decision in Ham's v. McRae, which upheld a federal abortion 
funding restriction called the "Hyde Amendment," Condon wrote

While the majority in Ham's rejected challenges to the Hyde Amend­
ment based on federal rights to privacy and equal protection, it did not 
address the Alaska Constitution. The Alaska Supreme Court has made 
it clear that our constitution provides broader protections than its 
federal counterpart.. .  The Alaska Constitution contains an explicit 
guarantee of the right to privacy which has no parallel in the federal 
constitution. . . It also imposes a more flexible, and likewise more 
stringent, standard for equal protection.. .  In light of these factors, it 
is possible, if not likely, that the minority position in Ham's would be 
adopted by the Alaska Supreme Court. The minority in Hams would 
have struck down the Hyde Amendment on the grounds that it 
effectively deprives poor women of the choice of whether to have an 
abortion and thereby constitutes an infringement of their right to 
privacy and a denial of equal protection.^

The Attorney General’s position that the federal decisions in Maher and Ham's 
would probably not be followed by the Alaska Supreme Court was reiterated in 
another A.G. opinion, this one written by Assistant Attorney General Linda Scoccia 
under Attorney General Wilson Condon's name to then Representative Don 
Clocksin. Scoccia wrote

It is doubtful that the restrictions in Maher and Harris would be 
upheld under the Alaska constitution, see 1981 Op. Att’y Getu, 
"General Relief Medical Assistance" (January 12, 1981). As noted 
above, our state constitution confers a greater protection of privacy 
than does the federal constitution, and the Alaska Supreme Court well 
may not require that state interference with the fundamental right of 
privacy actually rise to the level o f placing "an obstacle" in the path of 
its exercise for it to be cognizable as an unconstitutional restric­
tion.^

Op. Atty Gen., March 31, 1978, Op. No. 15, pages 2 - 3.

22  Op. A tfy  Gen., Jan. 12, 1981, File No. J-66-413-81, pages 6 - 7. 

^  O p. A tfy  Gen.. April 17, 1981. page 6.
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There were no additional Attorney General’s opinions after 1981 until 1990. In 1989, 
the U.S. Supreme Court issued the Webster derision, which upheld a Missouri law 
that contained various abortion restrictions, including restrictions on public funding 
o f  abortions. The A-G.’s Office was asked if the Webster derision changed the 
office’s previously expressed views about the legal status of abortion restrictions in 
Alaska. Replying iffthe negative, Assistant Attorney General Elizabeth Shaw, writing 
under Attorney General Doug Baily’s name, wrote the following to Representative 
Mark Boyer:

In response to your request that this office review and update any 
Attorney General opinions regarding AS 18.16.010, I have reviewed 
both formal and informal opinions. I agree with the legislative affairs 
analysis which you recently received which concludes that the Webster 
derision does not affect the attorney general opinions on AS 18.16.-
010.24/

While Ms. Shaw’s memo does not specifically mention abortion funding restrictions 
(since there aren’t£ny in AS 18.16.010), the memos o f her office that she reviewed, 
the federal decision in Webster that she was asked to consider, and the legislative 
affairs analysis she reviewed all addressed abortion funding restrictions. Therefore,
I believe it is reasonable to interpret her memo as reiterating her office’s previous 
position on abortion funding as well as its previous position on the uuconstitutionality 
o f  AS 18.16.010.25/

In summary, all four Attorney General Opinions that are relevant to the issue of 
abortion funding, have supported the position that the Alaska Supreme Court is 
unlikely to uphold funding restrictions under the state’s public assistance programs, 
even though federal courts might do so.

We conclude, based on court cases from other states and a consistent line of 
Attorney General Opinions under three different Attorneys General in Alaska, that 
the Alaska Supreme Court is not likely to follow federal precedents in the area of 
abortion funding.

An Alaska court would no doubt note that, according to the Governor’s press release, 
the aim of the new regulations is to stop abortions that would otherwise be funded

2£/ Op. A ify  Gctu, January 9, 1990, page 1.

25/ The "legislative affairs analysis* that Ms. Shaw reviewed died the Massachusetts, California, New 
Jersey, Oregon, and Connecticut court cases in which abortion funding restrictions were struck down 
and conduded, based on Alaska's crpliat privacy clause, that ‘ it is even more likely that an Alaska 
coart would find independent state grounds to strike down an abortion funding prohibition.* Ms. 
Shaw did not dispute that conclusion.



under the two programs. The release quotes the Governor as saying, "We’re not 
taking this action to save money. We’re doing it to save lives." This statement 
demonstrates both the Administration's animosity toward exercise of the fundamental 
right to choose abortion and its recognition that lack of public funding will be an 
absolute bar on the exercise of that right by at least some indigent womcn.2^

W e think that the Alaska Supreme Court is likely to find that singling out "elective" 
abortions for elimination under either the Medicaid or GRM program would violate 
an indigent woman’s right to privacy and her right to equal protection in at least two 
ways: such a restriction would treat her medical need for an abortion differently 
from her other medical needs and treat poor women who choose to continue a 
pregnancy differently from poor women who do not The court is not likely to look 
with favor on limitations that are based on a woman’s exercise of her fundamental 
right to choose abortion as a medical procedure appropriate to her situation.

This conclusion applies to any method used to restrict funding of abortions under 
public assistance, even if the restriction is enacted by the legislature through 
substantive laws that amend the programs’ statutes (short of abolishing the programs 
entirely). An adverse ruling is even more likely if abortion funding is restricted 
through the regulations process. This will be discussed below.

Part II:
REGULATORY AUTHORITY

The current DHSS Medicaid regulation covering abortions limits funding to three 
situations: (1) when the life of the mother is endangered, (2) when continuing the 
pregnancy would result in severe and long-lasting physical health damage to the 
mother, and (3) when the pregnancy is the result of rape or incest. See 7 AAC 
43.140.

The current DHSS regulations covering abortions under the General Relief Medical 
program (GRM) are at 7 AAC 43.140(b), 7 AAC 47.200, and 7 AAC 47.290. They 
provide for funding of "services reasonably necessary for an abortion" as a "pregnan­
cy-related service."

As previously noted in this memo, we do not know at this time how the new 
regulations will define "therapeutic" and "elective'' abortions.
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Because the apparent justification for the new regulations lies in stopping some abortions rather 
than in saving money, this memo does not address any cost savings argument that may be made in the 
future. However, it should be noted that there are already statutes directing DHSS to deal with 
budget shortfalls by eliminating nooabortion services first. See AS 47.07D35 and AS 47.25.205 for 
the priority listings o f  medical services under the two programs.
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It is our best guess that the state Medicaid regulations will be amended to conform 
to the abortion funding restrictions in federal Medicaid law. Because the state’s 
current GRM regulations cover ah abortions not covered under Medicaid, a court 
would likely uphold Medicaid restrictions that are required by federal law.

Therefore, the focus of any court challenge is likely to involve changes in the GRM 
regulations. The key question is whether the GRM regulations can be changed to 
prohibit funding for "elective" abortions.

This same question was put to Attorney General Wilson Condon in 1981 by then 
Governor Jay Hammond. Condon’s answer is as relevant now as it was then because 
neither the GRM statutes nor the GRM regulations have changed in any pertinent 
way since then.

Condon acknowledged that a "strong argument" could be made that DHSS has 
absolute discretion to change its definition of "medical needs" in the GRM 
regulations, but explained at length that there definitely would be "legal difficulties" 
with this approach. He wrote

AS 47.25 gives the agency broad discretion to determine whether there 
is a need for specific types o f medical treatment [for persons who are 
eligible for general relief].. .  By adopting regulations providing for the 
coverage o f abortion expenses the agency implicitly made a finding that 
there is a general need for that type of medical treatment, Le  ̂ that 
abortions are "medical needs" under the terms of the statute. It could 
be argued that before the regulations could be amended to exclude 
elective abortions, there would have to be a finding that conditions 
within Alaska had changed to such an extent that there is no longer a 
need for that type of medical treatment. Without such a finding, the 
change [in the regulations] might be considered an arbitrary agency 
action. It should also be noted that the legislature has not taken action 
to change the original agency determination.

Such a finding would be most difficult to make in this case. Neither 
the Hyde Amendment nor the United States Supreme Court decision 
in Ham's alter(s] "medical needs." Nor has any other event occurred 
in the state which suggests a change in medical needs. Absent changed 
circumstances, we believe a court might not permit the deletion of 
elective abortions from the list of medical needs covered by the 
General Relief Medical Assistance program .22/

H I  Op. A tfy  Gen., January 12, 1981, File No. J-66-413-81, at pages 5 - d.



We agree with Attorney General Condon’s opinion that changes in the GRM 
regulations without a change in either the underlying statute or in the medical 
circumstances of poor women in the state would likely be viewed as unlawful 
arbitrary action by the agency. In addition, the regulations would be subject to the 
same constitutional infirmity discussed above under Part I of this memo.

Part III; CONCLUSION

While restrictions on funding abortions under public assistance programs have been 
upheld in federal courts, state courts in Massachusetts, California, New Jersey, 
Oregon, Connecticut, Michigan, and New York have found independent state grounds 
for striking down similar restrictions. They have determined that singling out 
abortions from other medical needs violates a privacy right, a due process right, or 
an equal protection right granted under their state constitutions. They have declined 
to follow federal court decisions construing privacy rights and equal protection rights 
more narrowly under the federal constitution.

Given the long history of administrative interpretation of our statutes to include 
abortion funding, the history of Attorney General opinions supporting that 
interpretation, the reasoning of other states that have declined to follow federal 
precedent in the area o f abortion, and our own special constitutional provisions 
relating to privacy and equal protection, we believe that the Alaska Supreme Court 
probably would adopt the reasoning of these other states’ courts and strike down as 
unconstitutional and arbitrary the use of new regulations to single out "electrve" 
abortions for elimination under our public assistance programs.
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I hope you find this discussion of the issues helpfuL If you have any questions or 
comments about this memo, please let me know.

TML:mi
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Order No. 18-LS0042)

Senator Arliss Sturgulewski

Terri Lauterbach -'TYJUcX 
Legislative Counsel '

I have discovered that the Michigan case discussed on pages 5 - 6 of my July 7th 
memo to you was overturned on appeal in June. fDoe v. Director of the Michigan 
Dept, of Social Services.̂  I used the case in that memo as an example of where a 
state court has struck down abortion funding restrictions by basing its decision on a 
state constitutional provision that was more protective of individual rights than the 
federal constitution is.

I bring the reversal of the case to your attention only as a point of information; the 
reversal does not weaken support for the conclusions reached in that memo.

According to the "State Constitutional Law Bulletin" put out by the National 
Association of Attorneys General (Vol. 5. No. 9. June 1992), the Michigan Supreme 
Court, in a 5 to 2 ruiing, declared that the Michigan Court of Appeals erred when 
it construed the Michigan constitution’s ecual crctecr.cn clause to be broader than

4 A

its federal counterpart. Since the Michigan Supreme Court found that the state and 
federal equal prctecticr. clauses offer the same protection, it followed federal 
precedent and upneid the Michigan abortion funding restriction that had been struck 
down by the appeals court.

This new information in no way changes the conclusion in my July 7th memo that a 
decision on abortion funding could easily be different from federal decisions in a state 
like Alaska where the state equai protection clause has already been construed to 
offer broader protections than the federal constitution’s equai protection clause. In 
fact, it confirms my conclusion.



Senator Arliss Sturgulewski
July 22, 1992
Page 2

The overruling would have weakened the support for my conclusion in the previous 
memo only if the Michigan Supreme Court had agreed that the state constitution 
offered broader protection than the federal constitution but determined that the 
broader protection was not broad enough to force a different conclusion than reached 
by the federal courts.

Please let me know if you have questions about this matter.

TML:mi
92-129.mai
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HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE M ARTIN

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to assistance for abortions under the general relief program; and 

relating to financial responsibility for the costs of abortions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.20 is amended by adding a new section to read:
Sec. 25.20.035. Financial responsibility for abortion costs. Both persons 

who would have been the parents of the child after its birth are liable for the medical 

costs of an abortion of their unborn child.
* Sec. 2. AS 47.25.150 is amended by adding a new subsection to read:

(b) A woman who applies for assistance to cover the costs of an abortion shall, 
as part of the application for assistance,

(1) be considered to have assigned to the state all rights to reco1 ry of 
the costs of the abortion from the unborn child’s other parent; the assignment takes 
effect upon a determination that the woman is eligible for assistance;

(2) name the other parent of the unborn child and agree to cooperate
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with the department in establishing the identity and location of die unborn child’s other 

parent, if necessary, unless the department determines that the woman has established 
good cause for not naming the other parent and for not cooperating in establishing the 
identity and location of the other parent; the department may not delay the provision 
of abortion services while it investigates the parentage of the unborn child.

* Sec. 3. AS 47.25.205 is amended to read:

Sec. 47.25.205. Priority of general relief meci J assistance. If the 

department finds that the cost of medical assistance for all persons eligible under 
AS 47.25.120 - 47.25.300 will exceed the amount allocated in the state budget for that 

assistance for the fiscal year, the department shall eliminate coverage for medical 

services in the following order:

(1) abortions and related services and supplies, such as medical 
supplies and equipment, tranr prtation. laboratory and x-ray services, physician 
services, hospital services, and pharmaceuticals, used for an abortion:

(2) treatment of speech, hearing, and language disorders;
(3) ^2)] optometrists’ services and eyeglasses;
(4) [(3)] occupational therapy;

(5) [(4)] emergency dental services for adults;

£6) [(5)] prosthetic devices not including dentures;
(7) [(6)] medical supplies and equipment other than those used to 

perform an abortion:
(8) [(7)] physical therapy;

(9) [(8)] outpatient laboratory and outpatient x-ray services other than 
those used for an abortion:

(10) ((9)] ambulatory surgical center services other than services to 
perform an abortion:

i l l )  [(10)] nor emergency medical transportation other than 
transportation to obtain an abortion:

(12) [(11)] outpatient physician services other than services to 
perform an abortion;

(13) [(12)) outpatient hospital services other than services to perform
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an abortion:

(14) [(13)] intermediate care facility services;

(15) [(14)] skilled nursing facility services;

(16) [(15)] emergency medical transportation other than 
transportation for an abortion:

(17) [(16)] pharmaceuticals other than those used in an abortion:
(18) [(17)] inpatient physician services other than services to perform

an abortion;
(19) [(18)] inpatient hospital services other than services to perform

an abortion.
* Sec. 4. AS 47.25.220 is amended to read:

Sec. 47.25.220. State’s claim for assistance. The total amount paid in 

assistance to a recipient, and any amount paid on behalf of a recipient for an 

abortion, constitutes a claim against the recipient and the recipient’s estate. In 
addition to other assets or income available to satisfy a claim under this section, 
the permanent fund dividend of a recipient who received an abortion with funds 
provided under AS 47.25.120 - 47.25.300 may be taken under AS 43.23.065(b)(6). 

On the death of a person receiving assistance, the total amount paid as assistance shall 

be allowed by the court having jurisdiction over the estate.

* Sec. 5. AS 47.25.240 is amended to read:

Sec. 47.25.240. Action against person liable for care of recipient or for 

abortion costs. If, during the continuance of an allowance or after the provision of 
abortion services with funds provided under AS 47.25.120 • 47.25300, the 

department ascertains that a person liable for the support of the recipient of assistance 

or liable for the abortion costs, as applicable, is able to provide the necessary care 

and support of the recipient or to reimburse the state for the abortion costs, and the 

person liable for the care and support of the recipient or for the abortion costs fails 

or refuses to support and care for the recipient or fails or refuses to reimburse the 

state for the abortion costs, as applicable, the state has a claim for the assistance 

against the person liable for it. This claim may be enforced by civil action brought 

in the name of the state by the attorney general against the person liable for the

WORK DRAFT WORK DRAFT 0-LS0848\B
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recovery of the amount of money, with interest, paid to the recipient or for the 

abortion costs, as applicable, together with the costs and disbursements of the action.

* Sec. 6. AS 47.25.240 is amended by adding a new subsection to read:

(b) In addition to other assets or income available to satisfy a judgment in a 

civil action under this section, the permanent fund dividend of a person liable for 

abortion costs may be taken under AS 43.23.065(b)6).

* Sec. 7. AS 47.25.300 is amended by adding a new paragraph to read:

(5) "abortion’' means the use or prescription of an instrument, medicine, 

drug, or other substance or device to terminate the pregnancy of a woman known to 

be pregnant, except that "abortion" does not include the termination of a pregnancy if 

done with the intent to

(A) save the life or preserve the health of the unbom child;

(B) deliver the unbom child prematurely to preserve the life of 

the pregnant woman; or

(C) remove a dead unbom child.
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ALASKA 
CIVIL LIBERTIES UNION
An Affiliate of the American Civil Liberties Union 
P. O. Box 2018-14 Anchorage, AK 99520-18-14
Phone: 907-258-0044 Fax: 907-258-0288 E-M ail: altclu@alaska.net

April 22, 1997

The Honorable Joe Green, Chair 
House Judiciary Committee 
Alaska State House of Representatives 
Juneau, Alaska

Re: House Bill 23 I - GRM Assistance for Abortions 

Dear Chairm an Green and members of the Committee:

Thank you for an opportunity to comment on House Bill 234, which 
would have the effect of depriving women who are otherwise eligible for 
General Relief Medical assistance from obtaining an abortion under th a t 
program. The Alaska Civil Liberties Union opposes HB 234 because it. would 
violate the Alaska Constitution’s right to privacy: its guarantee of equal 
protection under the law: and its guarantee of freedom from discrimination 
based on sex.

In 1993 the D epartm ent of Health and Social Services under 
Commissioner Ted M ala promulgated regulat ions which attem pted to deprive 
poor women of access to abortion. The AkCLlJ on behalf of seven other 
organizations and ten individuals successfully brought suit and in 1994 
reached a in al settlem ent which specified that a physician determine, based 
on his or her professional judgment, whether a particular abortion is 
medically necessary'.

Any further effort s t o deprive poor women of reproductive autonomy 
are nothing more than using the government to police a private position 
against abortion. As we have seen in recent weeks in th is Legislature, it 
m atters not to those who would outlaw abortion if a woman’s life or her 
health is at stake. It m atters not whether she is considering a "morning 
after" pill because the condom leaked or is seeking a first trim ester abortion

mailto:altclu@alaska.net
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because her b irth  control pills failed, she was raped, or she didn't know she 
could get pregnant the first time.

Nothing in HB 23 i’s deletion of abortion indicates a sim ilar change in 
the S tate’s commitment to fund childbirth and pre- and postnatal expenses if 
a woman seeks to carry her pregnancy to term. In fact, the discriminatory 
funding scheme will prevent low-income Alaskan women from obtaining safe 
abortions and coerce them into continuing their pregnancies to term even 
when this decision is adverse to the interests of the women and their families. 
Women choose abortions for compelling reasons th a t profoundly affect their 
own and their families’ futures. Unable to pay for her own health  care, a poor 
woman will have little recourse but to accept Am State’s determination that 
she should carry her pregnancy to term.

Some will try to tell you th a t promoting childbirth while denying 
abortion is “pro-family." But it’s not their family th a t will be affected and it 
should not be their decision. Please signal your recognition th a t a poor 
woman’s decision can be as moral as anyone else’s and reject ITB 234.

Sincerely yours,

ALASKA CIVIL LIBERTIES UNION

Theda Pittman
Interim  Executive Director

cc: The Honorable Tony iuiowles



Alaskan Students Reflect on Peer Attitudes 
About Sexual Assault Prevention, Tolerance and Respect

MS.R 2 kby John Lyle, School Counselor

At W o o d riv e r  E lem en tary . as in m a in ’ e le m e n ta ry  sch o o ls  a c ro ss  th e  co u n try . \vc'\ e 
developed  a series  o f connected  lessons for lifth  and six th  g rade s tu d en ts  ad d ress in g  the 
issues o f  personal safety, hum an grow th dev elo p m en t, physical sexual a ssau lt prevention, 
and H IV  AID S. In 1989. the first year I start xl giv ing personal safety presen tations. I asked 
four c la sses  o f  six th  grade s tu d en ts  to  a n o n y m o u sly  respond  to a "M ale  A ccess  Q uiz" 
developed  by Dr. E. M ahoney  (M cG raw  Hill. 1984). I w as cu rious how  th e  100 studen ts  
perceived  sexual assault before I started  the lesson. S tudents read the fo llo w in g  statem ent 
and m arked "yes" o r "no" after ten situations w hich, in th e ir  opinion, did o r  d id  not m ake the 
statem ent appropriate. T he statem ent read:

" I t ' s  O K  t o r  a m a n  to  h o ld  d o w n  a w o m a n  a n d  p h y s ic a l ly  fo r c e  h e r  

to  h a v e  sex f o r  th e  fo l lo w in g  re a s o n s " :

1. H e  h a s  s p e n t  a  l o t  o f  m o n e y  o n  h e r .
2 .  H e 's  s o  e x c i t e d  t h a t  h e  c a n ' t  s t o p .
3 .  H e 's  d r u n k  a n d  c a n ' t  c o n t r o l  h im s e l f .
4 .  S h e 's  h a d  s e x u a l  r e l a t i o n s  w i t h  o t h e r s .
5 . S h e 's  d r u n k  o r  h i g h  o n  d r u g s .
6 .  S h e  l e t s  h im  t o u c h  h e r  a b o ^ e  h e r  w a i s t .
7 . S h e  g e t s  h im  s e x u a l l y  e x c i t e d .
8 .  S h e  w a s  g o in g  t o  h a v e  s e x  w i t h  h im  a n d  t h e n  d e c id e s  n o t  t o .
9 .  T h e y  h a v e  b e e n  d a t i n g  f o r  a  l o n g  t im e .
1 0 . T h e y  a r e  m a r r i e d .

W hen I tabulated the results o f  the qu iz  in 1989. I w as shocked and d ism ayed . F ifty  percent 
o f  the stu d en ts  (52D  o f boys and  4S (T o f  girls) considered  rape to  be accep tab le  in certain  
circum stances, m ost typ ically  if the m an and w om an w ere m arried or if th ey  have dated  a 
lo n g tim e . O ne th ing  w as obvious: m any students had great m isunderstand ings abou t w hat is 
appropria te  behavior, and w hat is dangerous and illegal behavior.



T he fo llow ing  day I went hack in to  the c lasses  and shared results o f  the access quiz w ith the 
students, w ho  didn 't seem  too surprised  In the figures. I asked them  to anonym ousK  respond 
on paper to  th ree questions: "W hy did som e studen ts feel that sexual assault w as accep tab le?  
W hat m ight accoun t for d iffe ren t response rales o f  boys and g irls?  W hat could  be done to 
teach  s tu d e n ts  that sexual a ssau lt is not an  accep tab le  behav io r?" T h e ir  a n sw e rs  w ere 
pow erful. S tudent responses to  these  th ree qu estio n s gathered o v er several years  include the 

follow ing:

"People see this on TV or in movies. It seems normal, the way people should act." 
"It’s not OK for women to be wild but it's almost expected that men are wild."
"People who drink or use drugs might not think they’re responsible for their actions.' 
"Wales are mere controlling, they have more power. They are in charge."
"Males may be stronger and more aggressive, but it’s still not OK to do this."
"Men aren't usually the ones getting raped, so they don't know what it's like."
" A lot of men probably don't really think about it."
"Some men think women are dolls to play with and do whatever they want with." 
"They may see or hear about other men doing it so they think it’s OK."
"I'm a male and I don't think it's OK for anyone to force another person to have sex 
for any reason, period."

"I have no idea why this is. but it's wrong."

In d iscu ssin g  w ith parents and  teach ers  the results o f  classroom  presen tations and the access 
quiz, it w as apparen t to  us that w e needed to  becom e m ore effective  in reach in g  s tuden ts 
abou t this c ritica l hum an issue. M any m yths and m isconcep tions needed to  be corrected . 1 
con tacted  several local com m unity  agencies w hich w ork with prevention  and in tervention of 
physical and  sexual assault, and asked them  for facts and figures that specifica lly  pertained 
to  A laska. 1 began co llec ting  a rtic le s  from the local paper w hich described  real life incidents 
w hich  could  be used in c lass  presen tations. 1 m ade lists o f  com m on m isconcep tions about 
assault that cou ld  be used e ith er as a true false quiz o r  a largc-group oral d iscussion  tool.



Since l l>NO. I've asked o v er X(X) sixth grade studen ts ( KK) studen ts year) to  respond to the 
"M ale \e e e s s  Q uiz". and  have charted  the d ifferences in responses each year. There have 
been som e in teresting  trends that in turn  pose interesting questions. In l l )0 | (|10 n iim lv i o f 
sixth grade boys and  g irls  w ho thought il w as appropriate in certa in  s itua tions for m en to 
rape w om en dropped to  25'"; (27'V o f boys. 20' / o f girls), and continued to  d rop  for the next 
th tee  years to a low o f 0C  of boys and girls in 1 0 0 4 (1 0 '’/ o f  boys. X'V o f  girls). A d istu rb ing  
reversal o ccu rred  d u rin g  the next tw o years, with overall percen tages c lim b in g  back up to 
20C  in 1 0 0 5 (2 8 ''/  o f  boys. I 2'V o f  girls), and dropping slightly  to  \T", in IO O o(27A  of 
boys. < V ' f  o f  girls). T h is  backslid ing  and w idening gender gap causes concern , and provides 
incen tive to  con tinue im proving the quality  and delivery o f  the inform ation.

O v er th e  y ea rs  th ese  co n n ec ted  lesso n s  have generated  respectfu l and in sig h tfu l c lass 
d isc u ss io n s  ab o u t d iffe ren t facts, m yths, m isco n ce p tio n s  and sc e n a rio s  p e rta in in g  to 
physica l sexual assau lt. I am  carefu l that m ales are  not labeled as uncaring , agg ress iv e  
m onsters. Roth boys and girls have w anted and needed to d iscuss how to  p reven t potentially 
d a n g e ro u s  s itu a tio n s , how  to  be a sse rtiv e  (k n o w in g  w hat "no" m eans), and  how to  
successfu lly  refuse the trem endous peer aim m edia pressures placed upon them .

Recently , the A laska D epartm ent o f  Health and Social Service's A dolescent H ealth Advisory 
C o m m ittee  re leased  in fo rm ation  concern ing  the influence of te lev ision  p ro g ram m in g  and 
advertising  on young  people. T he follow ing are a few significant findings from sev eral o f the 
1,000  stud ies that co rrelate  excessive television view ing and unhealthy behav i« r:

* 80r/t o f MTV videos show sexual imagery and violence against women
* Many children see 200,000 violent acts on television by age 18
* I S television contains more violence than anywhere else in the world
* Media violence contributes up to 1 ?r/( o f real-life violence

* Arcade and video games target kids with violent messages
* Display of sex on prime-time television doubled from 1975-1988
* 94 C of sexual activity on soap operas is between unmarried people
* Women are frequently depicted in the media as weak, submissive and as victims
* 1(H)'// o f made-for-tele vision movies in 1986 showed drinking
* 97'// o f the 10,000 television food commercials kids will see arc for unhealthy foods
* 360.0(H) commercials will he seen by the average child by age 18



In our society , m ain  d ec is io n s  that adults m ake on b eh a lf o f  ch ildren  are not in fact, m ade in 
the best in terests  o f ch ild ren . Pow erful econom ic fac to rs  in fluence m edia p rogram m ing  and 
a d v e rtis in g  con ten t, ( i iv e n  that the  m ain ro le o f  m ed ia  is to  d e liv e r  co n su m e rs  to  the 
co rp o ra tio n s  that pay  fo r the p ro g ram m in g  to  sell th e ir  p ro d u c ts  m ost people  ag ree  that 
m uch o f  w hat ch ild ren  see in the m edia is questio n ab le . C learly , one o f our m ain tasks as 
paren ts and teach ers  is to  help  ch ild ren  learn to  m ake good decisions. To d o  this they need 
factual in form ation  from us. as  w ell as encouragem ent, trust, and  our ability  to listen. C ood  
adult ex am p les  are also  ex trem ely  im portant.

C o m m enting  on the rise in n u m bers  o f studen ts w ho condoned  sexual assault in the I W5-W> 
sam ples, one ed u ca to r s tressed  that an im portant question  that paren ts  and educato rs  should 
be co n tinually  ask ing  is. "W hat spec ific  exam ples can adu lts  prov ide to ch ild ren  that w ould 
tran sla te  in to  hea lth ier a ttitu d e s  o f  sexual respect, and  increasingly  lo w er p ercen tag es  of 
s tuden ts w ho thought that physical sexual assau lt w as ju stified ?"  bach  day in our ow n lives 
w e have o p p o rtu n itie s  to  q u es tio n  b eh av io r that c ro s s e s  the line o f  acccp tab lilily  . T he 
behav io r can  m anifest itse lf  in casual conversations, co n su m er p roducts  on store shelves, or 
m essages that perm eate the  m edia. As with many th ings, to  be silen t in the face o f abusiv e o r 
d isrespectfu l behav io r may im plicitly  condone it.

T h e  resu lts o f  the M ale A ccess Q uiz  provides to  us a window on to  beliefs and percep tions of 

young people. ( )pening up c lassroom  d iscussions to  include real issues increases aw areness 
o f  social p ro b lem s that all s tu d en ts  will co n fro n t at som e tim e in th e ir l i .e s .  T he in te r­
co n n ec ted  issu es o f  sa fe ty  and  respect need to  be tau g h t s ta r tin g  in k in d erg arten  and 
con tinu ing  th roughou t high school. T ru thfu lly , we n ev er outgrow the need fo r re in Ion em enl 
o f these critical lessons.

W e hope in c reasin g  n u m b ers  o f ch ild ren  w ill be su ccessfu l in d iffe ren tia tin g  betw een  
appropriate to lerance ( ie :g en d er differences, cu ltu ra l d iversity , learn ing  sty les, d isabilities) 
and b ehav io r that should  not be to lerated , such as physical and  sexual assault. O b \ iously 
o u r coal is eventual!', to  hav e 1(X)Q o f m ale and  fem ale studen ts assm lin c  that sexual assaultW • I-

is unaccep tab le  for any  reason, by any  person. W e'll surely  ce lebrate  that day: how ever in 
th e  m eantim e we'll celeb rate  the process, and con tinue to ask the questions.

by John Lyle 

Box 8371 5 Fairbanks. Alaska 99708 

(907) 479-4211 474-4584 (1500 words)
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A M E N D M E N T

TO: CSHB 159(L&C)

1 Page 1, line 5:
2 Delete "21"

3 Insert "19"

4 Page 1, line 6:

5 Delete "21"

6 Insert "19"

7 Page 1, line 7:

8 Delete "21"

9 Insert "19"

10 Page 1, line 8:

11 Delete "21"

12 Insert "19"

13 Page 2, line 5:

14 Delete "21"

15 Insert "19"

16 Delete ’21"

17 Insert "19"

18 Page 2, line 15:

19 Delete "21"

20 Insert "19"
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1 Page 2, line 31:

2 Delete ”21"

3 Insert "19"

4 Page 3, line 7:

5 Delete "21"

6 Insert "19"

7 Page 3, line 21:

8 Delete "21"

9 Insert "19"

10 Page 3, line 22:

11 Delete "21"

12 Insert "19"

13 Page 3, line 30:

14 Delete "21"

15 Insert "19"

16 Page 4, line 25:

17 Delete "21"

18 Insert "19"

19 Page 6, line 22, through page 7, line 1:

20 Delete all material.

21 Renumber the following bill sections accordingly.

-2-


