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FISCAL NOTE
STATE OF ALASKA BILL NO. HB 232

1997 LEGISLATIVE SESSION

Revision D ate: Dept, Affected: AlaSkaCourt SyStem
Title: Administrative Hearing Officers BRU: TrialC ourts

Component:

Sponsor: Rep. Ogan
(Requestor: House Ud|C|ary COMPONENT SERIAL NO- 768

Exponditur& s/R9vanus3 (Thousands of Dollars)

OPERATING EXPENDRURES FY 98 FY 99 FY00 FY 0L FY 02 FY 03
PEASONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS 4 CLAIMS

MISCELLANEQUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES 1 | | | | |
ICHANGE INREVENUES ( | | | | |

Fund Source (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0

1005 GF/Program Receipts

1037 GF/Mentai Health

Othor

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any currentyear (FY 97) coat: None

Positions
Full-Time
Part-Time
Temporary

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

Prepared by:  Doug Wooliver, Administrative Attorney Phone: 264-8265
Agency: Alaska Court System Date: 05/02/97
Approved by:  Stephanie J. Cole, Acting Administrative Director/ Date: 05/02/97

Agoncy: Alaska Court System
PREPARER TO PROVIDE ALL DISTRIBUTION e(5PIESfOGOVERNOR'’S LEGISLATIVE OFFICE

0):MI>M
Rev 1/97 Page 1 of 1



FISCAL NOTE

STATE OF ALASKA BILL NO. HB232

1997 LEGISLATIVE SESSION

Revision D a te :
Title: An Act establishing the independent division BRU:

of administrative hearings in the Department of Admin... Component:

Sponsor: Ogan
Requestor: (H)JuD Component Serial No. 423

Dept Affected: Natural Resources
Management & Administration

Commissioner's Office

(Thousands of Dollars)

Expenditures/Revenues
FY98 FY99 FY00 FYo1l FY02 FY03

OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0

CHANGE Iff REVENUES ( ) 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY97) cost: $ none
POSITIONS
FULL-TIME 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

There is no anticipated fiscal impact to the Department of Natural Resources associated with implementation of this

legislation.

J
Prepared by: Carol Carroll. Directo|X"E~g”r Phone: 465-4730
Division: Support Ser-.ces v Date: 5-May-97
Approved by Commissioner. y . -
Date:

Agency: Natural/Resources /1 / £

(Rev n/95) hb«R5PARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICEpoga | of |
For further distribution information call the Governor's Legislative Office

o



FISCAL NOTE

STATE OF ALASKA BILL NO. HD 232
1997 LEGISLATIVE SESSION

Revision Date: Dept! Affected: ~ Administration

Title: Independent Division of Administrative BRU: Office of the Commissioner
Hearings / Component: Administrative Hearings (new)
Sponsor: Rep. Ogan /

COMPONENT SERIAL NO.

Requestor: H Jud

(Thousands of Dollars)

Expenditures/Revenues
Fy 01 FY 02

OPERATING EXPENDITUR
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUES( )

FUND SOURCE
1002 Federal Receipt?
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other
Total

Estimate of currentyear (FY 97) cost:  $

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:  (Attach a separate page if necessary)
The bill establishes a new independent Division of Administrative Hearings within the Department of
Administration. The new division would consist of a Chief Administrative Hearing Officer (additional staffing

needs will later be determined).

In order to accomplish the proposes of this hill it appears that funding will be needed, at a minimum, for the
Chief Administrative Hearing Officer. How the program is structured will determine whether there will be
additional costs. A more definitive fiscal note will be prepared when we have a better understanding of the
changes proposed. fl. /] s

Prepared by: Sharon Barton. Director far Phone: 465-5655

Division: Administrative Services Date:
Approved by Commissioner: Mark BoyerC jJfel-rnA I/l/C Date:
Agency: Department of Administration I\ [\

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOMERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office

(Rov 1/35)

FY 03

Page 1 of 1



STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date:
Title: Relating to hearing officers

Ogan
House Judiciary

Sponsor:
Requestor:

Expenditures/Revenues:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCE _ANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGES IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prognm Receipts
1037 GF/Mental Health
Other (please specify)
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current year (FY97) cost:

ANALYSIS:

FY98
(98.4)

98.4

0.0

0.0

-1

FISCAL NOTE
BILL NO.

HB 232

Dept, Affected: Health and Social Services
BRU: Medical Assistance Admin
Ceinponent: Her -ings and Appeals
COMPONENT SERIAL NO. 1434
See also (SN#):__

(Thousands of Dollars)

FY99 FYOO FYo01 FY02 FY03
0.0 @0 0.0 0.0 0.0
1
(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0
$0.0

(Attauh a separate page if necessary)

HB 232 creates a new division in the Department of Administration that contains all hearing officers in the state whose appeal
process is governed by the Administrative Procedures Act. The only hearing officer in the Department of Health and Social
Services meeting this criteria is the hearing officer responsible for health care facility rate and audit appeals for the Medicaid Rate
Advisory Commission. The assumption in preparing this fiscal note is that this position will be transferred to the Department of

Administration, and funding will bo transferred annually through a Reimburseable Services Agreement.

Prepared by: Nancy Weller Phone:
Division: Mcdical-Assistancc Date:
-tV — |/
y -
Approved by Commissioner: kttrciTFcrduc, Ctfmmissiomer Date:
Agency: Department of Health & Social Services

m165-3355
04/11/97

y [? S71 7

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office

(Rev 10/SCl/Isnoto.xIs/DAS_DHSS

Page 1 of
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WHY ALASKA NEEDS INDEPENDENT HEARING OFFICERS ?

TO DELIVER HIGH QUALITY ADJUDICATION SERVICES FOR THE STATE OF
ALASKA IN ATIMELY.COST EFFICIENT AND COST EFFECTIVE MANNER.
WITH RESPECT FOR THE DIGNITY OF INDIVIDUALS AND THEIR DUE PROCESS

RIGHTS

W hen an adm inistrative hearingprocess in other statesgets extrem ely high
m arksfrom thepublic, legislature, adm inistration,judiciary, as w ellas the State
B ar A ssociations, w hile substantially reducing costs to governm ent, and the

private sector, we in Alaska need to give itclose scrutiny.
BACKGROUND

Atleast 18 states have now adopted the Central Panel approach to handling regulation
dispute resolution. W hile itis not possible to list all the practical and political reasons Tor
such adoptions, the following sum mary ofinformation from Colorado is agood example of

both the mission and results of their adm inistrative hearing process.

FROM COLORADO.......

* The model act they have provided forour review has been unanimously adopted by

the American Bar Association House of Delegates (1997)

* The Colorado Division of Independent Hearing O fficers (Central Panels) reports the

following effects of their efTorts:

[. Increases efficiencies in all segmentso f the hearingprocess

2. Substantially reduces typicalhearing delays

3. Reestablishes public confidence in govemment

4. Builds a better business and investment climate in State

5. Relieves agencies ofa burdensome, unpopularprocess

6. Provides all segments o fgovemment large or small, with same high quality
o fadjudication services

7. Providesfor clean budgeting by legislature and agencies

8. Eliminates undue agency influence

9. Reduces court costs by avoidingprotracted liigation

10. Reduces agency costs both internally and extemally

11. Encourages less controversial regulation

12. Reduces political bias in hearingprocess



SPECIFIC FINDINGS BASED ON PUBLIC SURVEYS AND AUDITS
* Worker’s comp. Premiums have been reduced by 22%

* Prior to establishing the Division the State had 40 Hearing Officers for workers comp.
Including full time, part time, and contract personnel. After consolidation there were 12
full time Hearing Officers on state payroll. Backlogs have now been reduced by 95%,
with average hearing times of 88 days instead of the previous 263 days.

* The Hearing Office functions at a 97% approval rating as indicated by those they serve in
the public and government.

* The Hearing Office has set a goal to not satisfy, but to delight those they serve.

* The Hearing Office staff’s mission is to further the goal of quality and timely
adjudications.

* The Hearing Office constantly attempts to match the delivery of services with client
expectations.

* The overall approval rating forjudges is 97% and 96% for staff.

* All complaints filed against the Hearing Office are thoroughly investigated, and the
complaint process is well advertised and easy to use.

The Colorado Hearing O ffice operates on the premise. “W hen quality culture exists in an

adjudication organization, it’saccomplishments can be measured and it’s successes proven,

the organization will survive and prosper in the 21st. centurv.w

Perhaps that is why the private sector development interests, have been the drivingforce in the
adoption o fthese new adjudication procedures whichfc :usnoton whatis rightfor
government, but whatisfair to the citizen under their rights o f “dueprocess



Table 1

Actual Expenditures for Administrative Appeals (see note loelow)
(dollars in thousands)

Department
Administration (a)

Commerce and Economic Development (b)

Community and Regional Affairs (c)
Corrections (d)

Education (e)
Environmental Conservation (f)
Fish and Game (g)

Health and Social Services (h)
Labor (i)

Law (j)

Military and Veterans' Affairs (k)
Natural Resources (I)

Public Safety (m)

Revenue (n)
Transportation and Public Facilities (0)
University of Alaska (p)

Alaska Court System (q)

Office of the Governor, Lt. Governor, and
Division of Elections (r)

Total
NOTES:

Fiscal Year 1994
727.8
837.4
0.0
No Response Yet

No Response Yet
0.0
629.2
341.7
1,684.7
0.0
0.0
7.0
No Response Yet
370.7
114.7
276.2
2.9

16.8
5,014.1

Fiscal Year 1995
886.6
928.1
0.0
No Response Yet
No Response Yet
5.0
614.5
296.0
1,781.6
0.0
0.0
7.8
No Response Yet
374.1
46.0
192.2
5.3

9.6
5,149.2

Fiscal Year 1996

1,
No Response Yet
No Response Yet

2,
No Response Yet

5,

(1) We sent a survey to each department and asked for administrative appeals expenditures for fiscal years 1994 through 1996.
We asked for the amounts spent for personal services (hearing officers, persons serving in that capacity, and support personnel):
contractual arrangements: and other costs including travel, equipment, and supplies. The request also instructed the departments
to exclude costs associated with judicial review of administrative procedure. See Table 2 for a breakdown of department

expenses by funding source (general fund, federal funds, and other receipts).
Administration-m ost expenditures were for labor relations and procurement related appeals,

(a)

(b) Commerce and Economic Development-most expenditures were for occupational licensing appeals.
(©

(d) Corrections-has not yet responded to our request for information.

(e)
®

(9
0)

Education-has not yet responded to our request for information.
Environmental Conservation-most expenditures were for permit appeals. Since 1989, the department reports that they issuing

over 20,000 permits and receiving only 36 hearing requests. Of the 36 requests, only 12 required a formal hearing.
Fish and Game-most expenditures were for Commercial Fisheries Entry Commission appeals.
Health and Social Services-most expenditures were for Medicaid and cash benefit appeals.

Labor-most expenditures were for Workers Compensation and Unemployment Benefit appeals.
() ljw_-is responsible for representing the state during the appeal process. The department, therefore, does not incur costs for

Community and Regional Affairs-no expenditures for administrative appeals during fiscal years 1994 through 1996.

administrative appeals. If, for example, the Department of Law has a procurement issue requiring an appeal, the Departm it of
Administration is responsible for resolving the issue.

®
o
(m)
(m

the great number of appeals Inthe areas of permanent fund eligibility end child support enforcement.

(0)
()

grievances.
(@)
0]

Alaska Court Svstem-exoendilures for procurement related appeals.
Olfice of the Governor-expenditures for hearings before the Human Rights Commission.

SOURCES: Personal contacts with officials in each department listed.

Transportation and Public Facilities-most expenditures were for constructio i and lease appeals.
University of Alaska-most expenditures were for labor relations and procurement related appeals as well as student

Prepared by Alaska Legislative Research Services, March 1997 (97.049 draft).

Military and Veterans' Affairs-no expenditures for administrative appeals during fisca. years 1994 through 1996.
Natural Resources-most expenditures for procurement and regulatory appeals.
Public Safetv-has not yet responded to our request for information.
Revenue-most expenditures were for permitting, licensing, eligibility, and compliance appeals. They report the

dratf'

812.8
056.6
0.0

75.0
612.6
353.4
041.0

0.0
0.0
0.8

352.6
137.3
205.6

12.3

46.3
706.3



| |
Department
Administration 0.0
Commerce and
Economic Development 0.0
Community and Regiona
Affa’-s 0.0
Corrections
Education
Environmental
Conservation 0.0
Fish and Game 0.0
Health and Social
Services 170.3
Labor 682 7
Law 0.0
Military and Veterans'
Affairs 0.0
Natural Resources 0.0
Public Safety
Revenue 0.0
Transportation and
Public Facilities 114.7
University of Alaska 0.0
Alaska Court System 0.0
Office of the Governor,
Lt. Governor, and
Division of Elections 0.0
Total ! 967.7

NOTES:

(1) Wesenta survey to each department and asked (or administrative appeals expenditures for fiscal years 1994 through 1996. We asked for tho amounts spent for
personal services (hearing officers, persons serving in that capacity, and support personnel); contractual arrangements; othor costs including travel, oquipmenl, and
supplies. The request also instructed Iho departments to excludo costs associated with judicial review of administrative procedures. See Tablo 1 (or additional notes.

SOURCES: Porsonal contacts with officials in oach dopartmont listed.

A Dncmrrh Qnmionc Mnrrh 1QQ7 f07 fMQ flrafu

Fiscal Year 1994

727.8
820.4

0.0

5.0
629.2
171.4

1,002.0

0.0

0.0

7.0

90.3
0.0
276.2

2.9

16.8

3,749.0

0.0

17.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

280.4

0.0

0.0

0.0

0.0

297.4

e il

Total
727.8
837.4

0.0

5.0
629.2
341.7

1,684.7

0.0

0.0

7.0

370.7

114.7
276.2

2.9

16.8 »

5,014.1J

TABLE 2
Actual Ex genditures for Administrative Apperils (sea note 1 below)
Fiscal Years 1994-1996
(dollars Inthousands)
Fiscal Ye,ir1995

Federal
Receipts

0.0
0.0

0.0

0.0
0.0
147.3
735.1
0.0
0.0

0.0

101.4
14.4
0.0

0.0

0.0

998.2

I§ General
Fund

886.6
911.1

0.0

7.4
614.5
148.7

1,046.5

0.0

0.0

7.8

39.2
9.6
192.2

5.3

9.6

3,878.5

0.0

17.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

233.5

22.0

0.0

0.0

0.0

272.5

886.6
928.1

0.0

7.4
614.5
296.0

1,781.6

0.0

0.0

7.8

374.1
46.0
192.2

5.3

9.6

5,149.2

1S,

0.0
0.0

0.0

i 0.0

0.0
142.0
852.1

0.0

0.0

0.0

123.5
112.2
0.0

0.0

0.0

1,229.8

Fiscal Yetar 1996

e Total
812.8 0.0 812.8
1,056.6 17.0 1,056.6
0.0 0.0 0.0
75.0 0.0 75.0
612.6 0.0 612.6
162.2 49.2 353.4
1,188.9 0.0 2,041.0
0.0 0.0 0.0
0.0 0.0 0.0
0.8 0.0 0.8
39.5 189.8 352.6
0.7 24.4 137.3
205.6 0.0 205.6
12.3 0.0 12.3
46.3 0.0 46.3
4,213.3 263.4  5,706.3
draft



0-LS0461VK

HOUSE BILL NO. Z3 Z
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE OGAN

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED
"An Act establishing the independent division of administrative hearings in the
Department of Administration in order to provide a source of independent
administrative hearing officers to preside in contested cases; relating to
administrative hearing officers; relating to contested case proceedings; and

providing for an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE AND INTENT. The purpose of this Act is to increase the
separation between the adjudicatory functions of executive branch agencies and the agencies’
investigatory, prosecutory, and policy-making functions. The legislature intends by this Act
to provide for the delivery of high quality adjudication services in a timely, efficient, and cost-
effective manner that will ensure respect for the dignity of the individuals whose cases are
being adjudicated and guarantee protection of their due process rights.

* Sec. 2. AS 44.21.020 is amended to read:

-1-
New Text Underlined [DELETED TEXT BRACKETED]



0-LS0461\K

sec. 44.21.020. Duties of department. The Department 0f Administration
shall
(1) make surveys and studies to improve administrative procedures,
methods, and organization;
(2) keep general accounts;
(3) approve vouchers and disburse funds for all purposes;
(4) operate centralized purchasing and supply services, and necessary

storerooms and warehouses;

(5) allot space in state buildings to the various departments according
to need and available space;
(6) supervise telephone, mailing, messenger, duplicating, and similar

services adaptable to centralized management;

(7) administer the public employees’ retirement system and teachers
retirement system;

(8) administer a statewide personnel program, including central
personnel services such as recruitment, examination, position classification, and pay

admi 'istration;

(9) administer the Alaska Pioneers’ Homes;

(10) administer and supervise a statewide automatic data processing
program;

(11) study, design, implement, and manage the telecommunications
systems and services of the state under AS 44.21.305 - 44.21.330;

(12) [REPEALED

(13)] administer state veterans’ home facilities; in carrying out its duties

under this paragraph, the department shall consult with the Department of Military and

Veterans’ Affairs;

(13) perform, through the chief administrative hearing officer, the
duties of the independent division of administrative hearings under as 44.21.510 ¢
4421590 and AS 44.62.330 - 44.62.630.

* S8C. 3. AS 44.21 is amended by adding new sections to read:

Article 9. Independent Division of Administrative Hearings.

_2-
New Text Underlined [DELETED TEXT BRACKETED]
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Sec. 44.21.510.i Division created, (a) There is created in the Department of
Administration an independent division of administrative hearings headed by the chief
administrative hearing officer.

(b) The chief administrative hearing officer

(1) shall be appointed by the commissioner of administration;

(2) must be licensed to practice law in this state and have been
admitted to practice law for at least five years;

(3) shall devote full time to the duties set out in AS 44.21.520 and may
not engage in the private practice of law for compensation while holding the office of
chief administrative hearing officer;

(4) is subject to the code of conduct adopted under AS 44.21.520(a)(8).

Sec. 44.21.520. Powers and d ities of chief administrative hearing officer.
(a) The chief administrative hearing officer shall

(1) supervise the independent division of administrative hearings;

(2) employ staff, including hearing officers, who shall be in the
classified service;

(3) assign a hearing officer employed by the division to a contested
case that is governed by AS 44.62.330 - 44.62.630; if there is no qualified employee
of the division available to be assigned to a particular contested case, the chief
administrative hearing officer shall designate in writing an individual to serve on a
temporary contract basis as an administrative hearing officer in that proceeding; a
temporary administrative hearing officer must meet the professional qualifications and
standards applicable to permanent employees of the division who are hearing officers
but need not be on a register maintained under AS 39.25;

(4) protect and ensure the decisional indep idence of each hearing

officer;

(5) provide materials and establish and implement standards and
specialized training programs for hearing officers;

(6) provide and coordinate continuing education programs and services
for hearing officers, including research, technical assistance, and technical and

professional publications; compile and disseminate information to hearing officers; and

3-

New Text: Underlined (DELETED TEXT BRACKETED]



0-LS0461VK

advise hearing officersi of changes in the law relative to their duties;

(7) monitor the quality of state administrative hearings, including
contested case proceedings, whether governed by AS 44.62 (Administrative Procedure
Act) or not, and submit an annual report to the governor that includes a description of
the activities of the division and recommendations for statutory changes, if any, that
may be needed in relation to administrative hearings held by the division or other
agencies;

(8) adopt a code of conduct, bared on the applicable canons of the code
of judicial conduct, to ensure the integrity and independence of the chief administrative
hearing officer and other hearing officers who are employees or contractors with the
division;

(9) adopt regulations under AS 44.62 (Administrative Procedure Act)
to implement AS 44.21.510 - 44.21.590 and the duties of the chief administrative
hearing officer and hearing officers assigned by the chief administrative hearing officer
under AS 44.62.330 - 44.62.630.

(b) The chief administrative hearing officer may

(1) serve is a hearing officer in a contested case;

(2) set the requirements to be used under AS 39.25 to establish a
register of persons qualified to be hearing officers for contested cases goveme ’ by
AS 44.62.330 - 44.62.630; the requirements must include admission to the practice of
law in this state and the practice of law in this state for at least five years preceding
employment by the division;

(3) on request of a governmental agency, assign a hearing officer to a
contested case that is not governed by AS 44.62.330 - 44.62.630 or to another type of
hearing through a contract with the requesting agency;

(4) accept money, grants, bequests, and services that are consistent with
the purpose of the division from any public or private source.

Sec. 44.21.530. Hearing officers, (a) In addition to the powers and duties

specified inAS 44.62.330 - 44.62.630, a hearing officer who is anemployee or

contractor with the division

(1) may engage in or encourage the use of alternative dispute resolution

-4-
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0-LS0461UC

methodologies, as appiropriate, in a case to which the hearing officer is assigned;

(2) may order a party, a party’s attorney, or another authorized
representative of a party to pay reasonable expenses, including attorney fees, incurred
by another party as a result of actions done in bad faith or as a result of tactics used
frivolously or solely intended to cause unnecessary delay;

(3) may perform other necessary and appropriate acts in the
performance of official duties; and

4) is subject to the <code of conduct established under

AS 44.21.520(a)(8).
(b) A hearing officer employed by the division

(1) may not perform duties inconsistent with the duties and
responsibilities of a hearing officer;

(2) shall, unless appointed to a position that is less than full-time,
devote full-time to the duties of the division;

(3) may not engage in the private practice of law for compensation
while holding a full-time position with the division.

(c) A hearing officer may not be made responsible to, nor be subject to the
supervision, direction, or direct or indirect influence of, an officer, employee, or agent
engaged in the performance of investigatory, prosecutory, or advisory functions for a
state agency.

Sec. 44.21.540. Cooperation of other state agencies, (a) State agencies shall
cooperate with the chief administrative hearing officer and with other hearing officers
assigned by the chief administrative hearing officer in the discharge of their duties of
office.

(b) Except as otherwise provided by law for an arbitration or similar
proceeding or in special circumstances recognized in regulations adopted under this
chapter, an agency may not select or reject a particular administrative hearing officer
who was assigned by the chief administrative hearing officer.

(c) After a matter is referred to the division by an agency, the referring agency
may not take further adjudicatory action with respect to the proceeding, except as a

party litigant or to render the final decision in the case under AS 44.62.500, as long

-5-
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0-LS0461\K

as the division has jurisdiction over the proceeding.

Sec. 44.21.590. Definition. In AS 44.21.510 - 44.21.590, “"division" means

the independent division of administrative hearings.
* Sec. 4. AS 44.62.350(a) is amended to read:

(a) The governor shall assign a qualified, unbiased, and impartial hearing
officer, with experience in the general practice of law, to conduct hearings under this
chapter unless the hearings are for contested cases that are governed bv
AS 44.62.330 - 44.62.630 or are for cases for which an agency has voluntarily
requested that a hearing officer be assigned bv the chief administrative hearing
officer. For a hearing that is a contested case governed bv AS 44.62.330 -
44.62.630 or that is a case for which an agency has voluntarily requested that a
hearing officer be assigned bv the chief administrative hearing officer, the chief
administrative hearing officer shall assign a hearing officer under regulations
adopted bv the chief administrative hearing officer to implement AS 44.21.510 -
44.21.590 and this section. The hearing officer may perform other duties in
connection with the administration of this chapter and other laws.

* Sec. 5. AS 44.62.350(b) is amended to read:

(h) An agency with hearing officers may continue their employment as hearing
officers on an unbiased and impartial basis within the particular agency and may hire
additional officers and prescribe additional qualifications. However, a hearing officer
within an agency other than the independent division of adm inistrative hearings
may not be assigned to a contested case that is governed bv AS 44.62.330 -
44.62.630.

* Sec. 6. AS 44.62.450(a) is amended to read:

(a) A hearing in a contested case shall be presided over by a hearing officer.
[THE AGENCY ITSELF SHALL DETERMINE WHETHER THE HEARING
OFFICER HEAJRS THE CASE ALONE OR WHETHER THE AGENCY HEARS
THE CASE WITH THE HEARING OFFICER.]

* Sec. 7. AS 44.62.450(b) is amended to read:
(b) the [IFTHE AGENCY HEARS THE CASE THE HEARING OFFICER

SHALL PRESIDE AT THE HEARING, RULE ON THE ADMISSION AND
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EXCLUSION OF EV|IDENCE, AND ADVISE THE AGENCY ON MATTERS OF
LAW. THE AGENCY SHALL EXERCISE ALL OTHER POWERS RELATING TO
THE CONDUCT OF THE HEARING, BUT MAY DELEGATE ANY OR ALL OF
THESE OTHER POWERS TO THE HEARING OFFICER. IF THE PIEARING
OFFICER HEARS A CASE ALONE, THE] hearing officer shall exercise all powers
relating to the conduct of the hearing.

* Sec. 8. AS 44.62.450(c) is amended to read:
(c) A hearing officer [OR AGENCY MEMBER] shall voluntarily seek

disqualification and withdraw from a case in which the hearing officer (OR AGENCY
MEMBER] cannot accord a fair and impartial hearing or consideration. A party may
request the disqualification of a hearing officer [OR AGENCY MEMBER] by filing
an affidavit, before the taking of evidence at a hearing, stating with particularity the
grounds upon which it is claimed that a fair and impartial hearing cannot be accorded.
The [IF THE REQUEST CONCERNS AN AGENCY MEMBER THE ISSUE SHALL
BE DETERMINED BY THE OTHER MEMBERS OF THE AGENCY. IF THE
REQUEST CONCERNS THE HEARING OFFICER, THE] issue shall be determined
[BY THE AGENCY WHEN THE AGENCY HEARS THE CASE WITH THE
HEARING OFFICER, AND] by the hearing officer [WHEN THE OFFICER HEARS
THE CASE ALONE. AN AGENCY MEMBER MAY NOT WITHDRAW
VOLUNTARILY OR BE DISQUALIFIED IF THE DISQUALIFICATION WOULD
PREVENT' THE EXISTENCE OF A QUORUM QUALIFIED TO ACT IN THE
PARTICULAR CASE].

* Sec. 9. AS 44.62.500(b) is amended to read:
(b) Except as provided in (e) of this section [IF A CONTESTED CASE IS

HEARD BY A HEARING OFFICER ALONE], the hearing officer shall prepare a
proposed decision in a form that may be adopted as the decision in the case. A copy
of the proposed decision shall be filed by the agency as a public record with the
lieutenant governor, and a copy of the proposed decision shall be served by the agency
on each party in the case and the party’s attorney. Except as provided in (e) of this
section, the [THE] agency itself may adopt the proposed decision in its entirety, or

may reduce the proposed penalty and adopt the balance of the proposed decision.
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* Sec. 10 AS 44.62.500(c)kis amended to read:

(c) If the proposed decision is not adopted as provided in (b) of this section*
the agency may decide the case upon the record, including the transcript, with or
without taking additional evidence, or may refer the case to the chief administrative
[SAME OR ANOTHER] hearing officer With a request to assign the same or
another hearing officer to take additional evidence. If the case is so assigned* the
hearing officer shall prepare a proposed decision as provided in (b) of this section
upon the additional evidence and the transcript and other papers that are part of the
record of the earlier hearing. A copy of the proposed decision shall be furnished to
each party and the party’s attorney as prescribed by (b) of this section. The agency
may not decide a case provided for in this subsection without giving the parties the
opportunity to present either oral or written argument before the agency. If additional
oral evidence is introduced before the agency, an agency member may not vote unless
that member has heard the additional oral evidence.

« sec. 11. AS 44.62.500 is amended by adding new subsections to read:
(d) An agency may not

(1) modify, reverse, or remand the proposed decision of a hearing
officer unless it specifies on the record the reasons for the modification, reversal, or
remand; this paragraph does not apply to a modification to reduce a proposed penalty;
or

(2) modify, reverse, remand, or order reconsideration of the final
decision of a hearing officer in a case governed by (e) of this section.

(e) Notwithstanding AS 44.62.340 or any other law, the decision of a hearing
officer in a case that, by law, is governed by the contested case procedures of
AS 44.62.330 - 44.62.630 is the final administrative decision, not subject to agency
review. In addition, an agency that voluntarily uses a hearing officer assigned to a
case by the chief administrative hearing officer may authorize the hearing officer to
make the final administrative decision in the case. A copy of the final administrative
decision in a case governed by this subsection shall be served by the chief
administrative hearing officer on each party in the case and the party’s attorney. The

chief administrative hearing officer shall file the decision as a public record with the
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lieutenant governor. Tl?e appeal of a final decision under this subsection is governed
by AS 44.62.560 - 44.62.570. Reconsideration of the final decision is governed by
AS 44.62.540.

* Sec. 12. AS 44.62.520(a) is amended to read:

(a) A decision becomes effective 30 days after it is delivered or mailed to the

respondent unless

(1) a reconsideration is ordered within that time;

(2) the agency itself, O the hearing officer in a case Where the final
decision is made ov a hearing officer, orders that the decision become effective
sooner; or

(3) a stay of execution is granted for a particular purpose and not to
postpone judicial review.

* Sec. 13 AS 44.62.540 is amended to read:
Sec. 44.62540.  Reconsideration. @  Except as provided in

AS 44.62.500(d). the [THE] agency OF the hearing officer who heard the case may
order a reconsideration of all or part of the case on its own motion or on petition of
a party. To be considered by the agency O the hearing officer, a petition for
reconsideration m ist be filed with the agency Of the independent division of
administrative hearings within 15 days after delivery or mailing of the decision. The
power to order a reconsideration expires 30 days after the delivery or mailing of a
decision to the respondent. |f no action is taken on a petition within the time allowed
for ordering reconsideration, the petition is considered denied.
(b) In a case where the final decision was rendered by the agency, the

[THE] case may be reconsidered by the agency on all the pertinent parts of the record
and the additional evidence and argument that are permitted, or the agency may
request the chief administrative hearing officer to assign the reconsideration [se
ASSIGNED] to a hearing officer. A reconsideration assigned to a hearing officer is
subject to the procedure provided in AS 44.62.500. If oral evidence is introduced

before the agency, an agency member may not vote unless that member has heard the
evidence. [N @ case where the final decision was rendered bv a hearing officer, the
case may be reconsidered bv the hearing officer on all the pertinent parts of the
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record and the additional evidence and argument that are permitted.
* Sec. 14. As 44.62.590(a) is amended to read:

(a) In a proceeding before an agency Of hearing Ofﬂcer, the agency Of
hearing officer shar certify the facts to the superior court in the judicial district where
the proceeding is held if a person in the proceeding

(1) disobeys or resists a lawful order;

(2) refuses to respond to a subpoena;

(3) refuses to take oath or affirmation as a witness;

(4) refuses to be examined; or

(5) is guilty of misconduct at a hearing or so near the hearing as to
obstruct the proceeding.

* Sec. 15. AsS 44.62.640(b) is amended by adding a new paragraph to read:

(6) "chief administrative hearing officer" means the person appointed
under AS 44.21.510 to supervise the independent division of administrative hearings,
Department of Administration.

* Sec. 16. As 44.62.500(a) is repealed.

* Sec. 17. TRANSITIONAL PROVISION. A hearing officer who is employed by an
agency on July 1, 1997, may be hired as an employee of the independent division of
administrative hearings established under AS 44.21.510, enacted by sec. 3 of this Act, if the

person applies for a position with the division and meets the qualifications established for the

position.

* Sec. 18 This Act takes effect July 1, 1997.
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HB- 232 SEPARATION OF POWERS CONTACTS

ED FELTER, CHIEF ADMINISTRATIVE LAW JUDGE (ALJ) COLORADO
303-894-2500

*Ed provided the model for the bill. He has indicated a willingness to testify in person or by
teleconference as an expert on both the model, and the administration ofthe act itself. Very very

enthusiatic and anxious to assist.

JOHN HARDWICKE, CHIEF (ALJ), MARYLAND
410-229-4100

* John has also indicated a willingness to provide expert testimony. He is very familiar with all
aspects of Administrative law and cutting edge adjudication methods. HB-232 is based mo at

closely on Maryland’s Central Panel.

CHUCK TURNER, HEAD OF COLORADO STATE BAR ASSOCIATION
303-860-1115

* Chuck has offered to contact our bar association and provide encouragement for establishing
central panels in Alaska. He represents both providers and beneficiaries who use the Colorado

Division ofHearings and is very happy with the system.

OTHER PERSONS NOT YET CALLED WHO WOULD BE WILLING TO SPEAK FROM
THEIR PERSPECTIVE ON THE BENEFITS OF CENTRAL PANELS ARE:

*BRUCE DOUGLAS, ADMINISTRATOR FROM COLORADO
303-894-7711

*FREDERICK MILES, PRIVATE SECTOR ATTORNEY FROM COLORADO
303-892-9900



William Donald Schaefer
Governor

SUNDAV, JULY 7, 1991

VL.v

OFFICE OF ADMINISTRATIVE HEARINGS

ADMINISTRATIVE LAW BUILDING
GREEN SPRING STATION
10753 FALLS ROAD
LUTHERVILLE, MARYLAND 21093
(301) 321-3993
FAX 301-321-2040

THESUN

John W. Hardwicke
Chief Administrative Law Judge

James G. Klair

Deputy Chief Administrative
Lav/ Judge

WRITER'S DIRECT DIAL NO.

The Government Has Done Something Right

iaa been called “the biggest suc-
ss stéry In state government”
id “the sleeper of the year."

>r once. It seems, government
lone something right,

ne result: a streamlined system.
:gs to the taxpayer and a quasl-
ial agency praised for Its falr-

:I few outside of state govem-
- have ever heard of the Office of
Inlstratlve Hearings. The name
smacks of bureaucratic gobbie-
ok. But the Job It Is doing Is Im-
mt and a vast Improvement
the badly flawed system that
xled It.
he way It used to work, each
cagency had Itsown set of rules
.andle personnel grievances,
gcs against employees, motor
:1c violations and hearings over
:nts' rights In slate Institutions,
earing examiners were house
lves — dependent on following
* bosses', wishes If they wanted
tahead.
he result was a system In which
; workers feltthe deck had been
ked against them. Often It had.
objectivity falmevs and quallfl-
ns of hearing examiners to pass
ment were open to question,
legislator described the system
ishambles.”
. broad coalition of alarmed In-
st groups — ranging from the
e bar association to state em-

By BARRY RASCOVAR

ployee unions to the Chamber of
Commerce — pressed the governor
to appoint a study group. It recom-
mended Junking the old system and
establishing the OAH.

Over strong objections from en-
trenched bureaucrats, the General
Assembly passed the bill, and the
governor, despite his Initial misgiv-
ings. signed It.

In Its first year of operation,
1990. OAH proved a smashing suc-
cess. with some agencies now eager
to throw far more civil adjudication
cases to these administrative law
Judges.

Because the OAH examiners are
clearly Independent of state agen-
cies, workers know they will get an
Impartial hearing. And because the
OAH has enhanced training of these
hearing officers, they arc far better
versed In administrative law. Uni-
form procedural standards have
been set up, Both sides now feel they
get a fair shake.

Much of lhe credit for this turn-
around goes to John W. Hardwicke,
the veteran Republican who stepped
down as president of the Harford
County Council to set up the OAH
from scratch.

Not only has he whipped the
hearing officers Into shape with solid

training, but he has also managed to
cut the operating budget by SI mil-
lion and reduce the number ofhear-
ing examiners from 73 to 68 — even
while watching the workload of his
office grow.

The Office of Administrative
Hearings handled 60.000 cases last
year. A centralized OAH meant a
more efficientuse of personnel, with
examiners cross-trained In different
areas of administrative law.

Starting this month, the office ex-
pects to handle another 1,200 cases
a year from prison Inn.ate griev-
ances and forced-medlcatlon hear-
ings at state hospitals.

Not all has been upbeat, though.
Top officials In the personnel depart-
ment. and In the state licensing
agency fought against the OAH from
the outset.

Personnel Secretary Hilda Ford.
In particular, has been vehement In
her opposition, strongly urging the
governor to veto the bill creating the
OAK (she failed) and another bill this

year to broaden the scope of the.

OAH (she won that fight). Licensing
Secretary William Fogle has been
hostile, too. Bureaucrats hate to give
up any of their flefdom.

Still, the notion of a consolidated
hearing office has worked. The OAH

has become a national mode) fc
other states to copy. Many high
ranking officials believe this ay
proach holds vast potential for qulc
and fair resolution of other nor
criminal matters. ,

Far more motor vehicle cases, fc
Instance, could be shifted to th
OAH to help relieve long waits fc
hearings at the MVA. The Office c
Administrative Hearings could alc-
be a way to relieve overcrowde
courtdockets and cut the backlog c
non-crimlnal hearings at prisons.

If budget problems don't get I
the way. Mr. Hardwicke Intends t
vigorously pursue the cross-tralnln
program for hearing examiners.

He hopes, with the help of a corr
puterized hearing schedule, to sen
one or two examiners out to Wester
Maryland to conduct a vast array i
hearings for state agencies over
short period of time. That cou!
greatly enhance the office's efflcle:
cy and speed the resolution of case:

Too often, all we hear about go-
emmecnt are the horror stories. \#
.earn about the mistakes and cost:
missteps. “News" Is usually define
as what’s going wrong, not what'
going righL

Here's one agencies that has go'
ten Itright Mr. Hardwicke and tt
OAH deserve a paton the back.

Barry Rascovar Is deputy editor
the editorial pages of The Sun.



MEMO TO: House Judiciary Committee

FROM: Edward H. Hei
RE: HB 232 -- Independent Division of Administrative Hearings
DATE: January 26, 1998

NOTE: I'am the ChiefAppeals Officer ofthe National Marine Fisheries Service for the
Alaska Region, and a member of the Alaska Bar Association. This memorandum docs not
necessarily represent or reflect the views ofthe Alaska Bar Association, the National
Marine Fisheries Service, the National Oceanic and Atmospheric Administration, the U.S.
Department of Commerce, or the United States Government. The bill is supported by the
National Association of Administrative Law Judges, ofwhich | am also a member.

Sectional analysis of HB 232

Sec. 1. Purpose and Intent is to provide for:
mincreased separation of the administrative adjudication function from agencies’

im estigative, prosecutory, and policy-making functions;
» the rendering of high-quality, timely administrative adjudications;
e respect & dignity of parties and a guarantee of due process protections in administrative

hearings.

Sec. 2. Adds responsibility for the Independent Division of Administrative Hearings [IDAH] and
Chief Administrative Hearing Officer [CAHOjto the Department of Administration’s duties.

Sec. 3. Creates the Independent Division of Administrative Hearings. Adds new Article 9 to AS
44.21. [New sections]:

AS 44.21.510. Division and Chief Administrative Hearing Officer
(a) Places IDAH in Department of Administration, to be headed by a Chief

Administrative Hearing Officer [CAHO].

(b) Specifies that CAHO will be appointed by Commissioner of Administration;
must be an Alaska licensed attorney, admitted to practice for 5 years: must devote full time to the
position and may not practice law privately for compensation while in office.

AS 44.21.520. Powers & duties of CAHO
(a) Mandatory duties: supervise division: hire hearing officers and staff; assign
cases for hearings; contract with temporary hearing officers if no qualified hearing officer is
available within IDAH to hear particular cases: ensure decisional independence of hearing
officers: establish and implement standards an ' training programs for hearing officers; monitor



qualify ofstate’s administrative hearings; submit annual report to governor; adopt a code of
conduct for hearing officers; adopt regulations to implement this legislation.

(b) Discretionary powers: CAHO may serve as a hearing officer in individual
cases; set requirements for establishing a register of qualified hearing officers (licensed Alaska
attorneys with 5 years' law practice); assign hearing officers to non-Article 8 cases at agencies’
request; receive appropriate money, grants, gifts, and services from public and private sources.

AS 44.21.530. Powers of, and restrictions on, hearing officers.
(@) In addition to other specified duties, hearing officers; may engage in
alternative dispute resolution (ADR) methods: may order a party to pay reasonable expenses of
other side for frivolous or bad-faith actions: is subject to a code of conduct established by

CAHO.
(b) Hearing officers: may not perform duties inconsistent with responsibilities;

must devote full-time to duties (unless appointed to part-time position); may not engage in
private practice of law for compensation.

(c) Hearing officers cannot be subject to supervision or influence by agency
employees engaged in investigations, prosecutions, or advisory functions.

AS 44,21.540. Cooperation ofother state agencies
(a) Agencies must cooperate with division and chief
(b) Agencies may not select or reject particular hearing officers assigned by
CAHO. except as otherwise provided by law for arbitration or similar proceedings

or special circumstances recognized in regulations.

(c) Agencies cannot take further action in the proceeding after matter is referred
to the division.

AS 44.21.590. Defines "division" as IDAH for purposes of Article 9 of AS 44.21.

Sec. 4. Amends AS 44.62.350(a) to shift authority to appoint hearing officers from governor to
CAHO in contested cases governed by APA Article 8 or when an agency has requested CAHO to

assign a hearing officer.

Sec. 5. Amends AS 44.62.350(b) to prohibit agency hearing officers from hearing cases
governed by IDAH.

Sec. 6. Amends AS 44.62.450(a) by deleting agencies’ authority to determine whether agency
will hear contested cases along with the hearing officer.

Edward H. Hein Memo — HB 232
January 26. 1998



Sec. 7. Amends AS 44.62.450(b) by eliminating agencies’ presiding over hearings in contested
cases.

Sec. 8. Amends AS 44.62.450(c) by deleting agency members from recusal provision for
contested cases.

Sec. 9. Clean-up amendment of AS 44.62.500(b). concerning proposed decisions, rellecting
changes in Secs. 6-8, and 11.

Sec. 10. Amends AS 44.62.500(c) [APA] to provide that if the proposed decision in a contested
case is not adopted by the agency, the agency may decide the case or refer it to the CAHO for
assignment to the same or a different hearing officer.

Sec. 11. Adds new subsections (d) and (e) to AS 44.62.500 [APA] to provide that:
(d) an agency must specify on the record the reasons for modifying, reversing, remanding,
or order reconsideration ofa proposed decision: and prohibits the agency from taking action to

change a hearing officer's final decision.
(e) hearing officers' decisions in adjudications under APA Article 8 are final decisions,

not subject to agency review: agencies that voluntarily use IDAH hearing officers may authorize
the hearing officer to make the final administrative decision in the case; copies of the decision
must be served on the parties and filed with the Lieutenant Governor; provides forjudicial
review and reconsideration of hearing officers' final decisions.

Sec. 12. Amends AS 44.62.520(a) to allow hearing officers to order an effective date of decision

sooner than 30 days.

Sec. 13. Amends AS 44.62.540 to provide for reconsideration of cases by hearing officers.

Sec. 14. Amends AS 44.62.590(a) to add hearing officers to provisions for certifying facts
regarding contempt to the superior court.

Sec. 15. Amends AS 44.62.640(b) to add definition of “chiefadministrative hearing officer.”

Sec. 16. Repeals AS 44.62.500(a). which had provided for agencies to hear contested cases, but
had required the hearing officer who presided at the hearing to be present during consideration of
the case and. if requested, to advise the agency.

Sec. 17. Transitional provision allowing existing state hearing officers to be eligible lor hiring as
hearing officers with the IDAH.

Sec. 18. Effective date.

Edward H. Hein Memo — HB 232
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E:l%g )arison of HB 232 with ABA Model Act Creating a State Central Hearing Agency

Model Act was originally proposed and dratted by the National Association of Administrative
Law Judges [NAALJ] in 1995. It was circulated and discussed among all state central panel
chiefjudges before being approved unanimously by the American Bar Association’s House of

Delegates on February 3. 1997.

The Model Act, like HB 232, provides for establishment of a professional corps of independent
administrative law judges [ALJs] who will, in appearance and in fact, be separated from potential
bias, conflicts of interest, and undue influence of the state adminisLative agencies whose actions
the ALJs review in contested cases brought by private parties.

The Model Act provides for the establishment of an Office of Administrative Hearings [OAH],
to be headed by a Chief Administrative Law Judge. The Act is set out in 15 sections.

Sec. 1-1 Scope.

The Model Act exempts from coverage all Legislative and Judicial branch agencies, the
Governor, and individual executive departments and agencies specified by the Legislature. It
allows the Governor to temporarily exempt individual agencies during the first year after the Act
takes effect. W ithin the Executive branch, all non-exempted agencies having hearing officers or
ALJs would be covered by the Act.

HB 232 covers only agencies listed in AS 44.62.330, who administrative adjudications in
contested cases are governed by Article 8 of the Administrative Procedure Act. Other Executive
branch agencies may request that IDAH hearing officers be assigned to decide their cases on an

individual basis.

Sec. 1-2 Establishment and Appointment of Administrative Law Judges

The Model Act creates the Office of Administrative Hearings as an independent agency in
the Executive branch. The Act proposes that ALJs would be selected and appointed either by:
1) the Governor, after screening and recommendation by ajudicial nominating commission: 2)
competitive examination in the classified service; or 3) the CAHO. The Model Act would
automatically make all existing state hearing officers employees ofthe IDAH. and would exempt
such grandfathered hearing officers from the qualification requirements of the Act.

HB 232 makes the IDAH an independent Executive branch agency within the Department
of Administration. The bill specifies that IDAH hearing officers are to be hired by the CAHO.
E' isting state hearing officers do not automatically become employees of the IDAH. but all who
apply are eligible for such employment under the bill's transitional provision. The bill does not
clearly state whether such hearing officers must meet the qualifications specified elsewhere in the
bill [Alaska licensed attorneys with 5 years law practice], nor does it require the CAHO to hire

any of them.

Edward H. Hein Memo — HB 232
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Sec. 1-3 Responsibility.

The Model Act provides that the Office of Administrative Hearings shall handle all
contested administrative cases, except as otherwise provided in the Act. An optional provision
would also exempt cases heard by the heads or governing bodies of individual agencies without a
hearing officer.

HB 232 removes the authority of covered agencies to conduct their own hearings in
contested cases. Exempted agencies would continue to be able to conduct their own hearings.

Sec. 1-4 Chief Administrative Law Judge - In General.

The Model Act provides that the Chief Administrative Law Judge would be either: 1)
appointed by the Governor, with advice and consent of the Senate foi a term ofyears; or 2) under
the classified service and hired through competitive examination. In either event, the Chief ALJ
could be removed only for good cause following notice and an opportunity for an administrative
hearing. A removed Chief ALJ would continue in office until a successor is appointed.

HB 232 provides that the CAHO is appointed by the Commissioner of Administration.
No term ofoffice is specified and no grounds for removal are stated. Presumably the CAHO’s
term and removal would be governed by the same provisions that govern other division directors

appointed by the commissioner.

The Model Act mandates that the Chief Administrative Lav/ Judge must: take an oath of
office; devote full time to the duties of the office; be eligible for reappointment; receive the
salary provided in the state budget [or the same salary as a state judge]; be currently licensed to
practice law in the state and have been licensed for at least 5 years; and be subject to a code of
conduct for ALJs. The Chief Administrative Law Judge may employ staffu'ithin the state
budget.

HB 232 provides that the CAHO must be an Alaska licensed attorney, admitted to
practice for 5 years; must devote full time to the position and may not practice law privately for
compensation w'hile in office.

Sec. 1-5 Chief Administrative Law Judge — Powers and Duties.

The Model Act requires the Chief Administrative Law Judge to supervise the Office of
Administrative Hearings [OAH]; assign ALJs to cases referred to the OAH; protect and ensure
the decisional independence ofeach ALJ: establish and implement standards and specialized
training programs for ALJs: adopt rules to implement the Act; adopt a code of conduct for ALJs:
monitor the quality of state administrative hearings; submit an annual report on the OAH to the
Governor [and the Legislature]; [cooperate and assist with a State Advisory Council, if any].

The Model Act authorizes the Chief Administrative Law Judge to serve as an ALJ in
individual contested cases: [establish qualifications for the selection of ALJs]; furnish ALJs to
other agencies by contract; accept funds, grants, gifts, and services related to the purposes of the
OAH: enter into contracts with public and private agencies or educational institutions; and
[create specialized subject matter divisions within the OAH].

HB 232 provides virtually all the same powers and duties as the Model Act.

Edward H. Hein Memo— HB 232
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Sec. 1-6 Administrative Law Judges

The Model Act provides that ALJs shall: take an oath of office; be admitted to law
practice [in the state][for at least 5 years]; be subject to the requirements and protections of state
employment [classified service employees' protections]; be removed or disciplined only for good
cause, after notice and an opportunity to be heard in an APA or statutory-type hearing and a
finding of good cause by an impartial hearing officer; be subject to reduction in force only in
accordance with established civil service or merit system procedures; be compensated as
provided in the state budget [or salary pegged to state judges' salaries]; not perform duties
inconsistent with ALJ duties and responsibilities; devote full time to the position of ALJ [unless
appointed part-time]; be subject to supervision by the Chief Administrative Law Judge; and be
subject to the code of conduct for ALJs.

Tire Model Act also provides that ALJs are not to be supervised, directed, or influenced
by agency officials or employees engaged in investigations, prosecutions, or advisory functions.

HB 232 has a much shorter section on administrative hearing officers. Qualifications for
hearing officers are provided elsewhere, but are the same as the Model Act. HB 232 gives
hearing officers the same powers and duties already prescribed in Article 8 of the APA. The bill
also specifically provides, like the Model Act. that hearing officers: are subject to a code of
conduct; may not perform duties inconsistent with their responsibilities as hearing officers; may
not engage in private law practice; and cannot be subject to supervision or influence by agency
employees engaged in investigations, prosecutions, or advisory functions.

Sec. 1-7 Cooperation of State Government Agencies; Audits; Selection ofJudges.

The Model Act requires all state government agencies to cooperate with the Chief
Administrative Law Judge; subjects the OAH to audit by the Legislative audit office; prohibits
agencies from selecting or rejecting particular hearing officers of the OAH.

HB 232 likewise requires other state agencies to cooperate with the CAHO and prohibits
them from selecting or rejecting hearing officers assigned by the CAHO, except in cases of
arbitration or other special circumstances recognized in regulations. HB 232 doe not provide for

Legislative audit.

Sec. 1-8 Designation of Administrative Law Judges.

The Model Act provides that the Chief Administrative Law Judge shall designate in
writing an individual to serve as an ALJ in a proceeding before an agency ifthe OAH does not
have an ALJ that can be assigned in response to an agency referral.

HB 232 authorizes the CAHO to contract with suitable individuals to serve as temporary
hearing officers within the IDAH if no qualified IDAH hearing officer is available.

Sec. 1-9 Powers of Administrative Law Judges.

The Model Act gives ALJs power to: issue subpoenas: administer oaths: control the
course of proceedings: use alternative dispute resolution methods: order a party or their attorney
to pay reasonable expenses for bad-faith actions or tactics that are frivolous or intended solely to

cause unnecessary' delay.

Edward H. Hein Memo — HB 232
January 26. 1998 -6-



HB 232 either provides all these powers or gives hearing officers the powers already
listed in Article 8 of the APA. These existing powers include subpoena power, among others.
[See new Sec. 44.21.530(a)] It may be advisable to make clean-up amendments to specific
sections of Article 8 to clarify whether hearing officer, the agency, or both are intended to

exercise particular powers.

Sec. 1-10 Decision-making Authority.

The Model Act makes ALJs' decisions the final decision, not subject to further agency
review, for those agencies specifically named under this section ofthe Act. All other ALJ
decisions would be proposed decisions, unless the agency authorizes issuance ofa final decision.
The Act prohibits agencies who have referred matters to the OAH from taking any further
adjudicatory' action in a case while it is under OAH’s jurisdiction. [An optional provision would
allow interlocutory' review, termination, or modification ofthe proceeding by the agency.]

HB 232 makes hearing officers’ decisions final decision for al) agencies required to
submit cases to IDAH. Decisions in voluntary agency referrals can be final decisions if
authorized by the referring agency, but otherwise are proposed decisions. Like the Model Act,
agencies may not take further action in a proceeding after the matter has been referred to the

IDAH.

Sec. 1-11 Proposed Decisions and Orders.
The Model Act provides that agencies reviewing proposed IDAH decisions cannot
modify, reverse, or remand the decisions except for specified reasons in accordance with law.
HB 232 requires agencies to specify on the record their reasons for modifying, reversing,
remanding, or ordering reconsideration of proposed decisions.

Secs. 1-12 — 1-14 [Optional] Stale Advisory’ Council on Administrative Hearings.

The Model Act proposes creation ofa nine-member State Advisory Council on
Administrative Hearings, consisting oftwo legislators, the Attorney General, two agency heads,
two members of the public, and two representatives of the state bar association. Terms would be
for four years, staggered. The Council would advise the CAHO on carrying out the duties of the
office; identify important issues to be addressed by the CAHO; review issues and procedures
relating to hearings and the administrative process: review and comment on rules of procedure
and the IDAH annual report: and study agencies exempted from the Act that employ hearing

officers.
HB 232 does not include this provision.

Sec. 1-15 Effective Date.

Edward H. Hein Memo — HB 232
January 26. 1998 -7-



Potential benefits of enactment of HB 232

Improved impartiality of hearing officers and their decisions

e Hearing officers in a central panel will no longer be dependent on the agencies who are
parties to administrative adjudications for continued employment, salary, promotions, benefits,
and performance evaluations, nor will they be subject to retribution or pressures from the
agencies. This will bolster hearing officers' courage to “do the right thing" in adjudications and
decisions.

* Hearing officers will be removed from performing duties inconsistent with their role as
an impartial judge, thus reducing “hidden" agency bias.

e« The bill will result in more public confidence in the fairness and quality of
administrative hearings and in state government generally.

Improved quality of the hearing officers

* All central panel hearing officers will be subject to a Code of Judicial Ethics.

° Centralized, high-quality training and certification would be available in substantive
areas of law. administrative law and procedures, elimination of bias, and hearing techniques.

e Supervision would be by impartial hearing officers, including the Chief Administrative
Hearing Officer and peer review, rather than by the agencies who are interested parties.

e Performance evaluations would be based on quality of hearings, decisions, and the
administrative process, rather than the outcomes of decisions and a hearing officer's “track
record” for upholding the agency.

e A central panel provides improved comradarie, collegiaiity, and association with other
hearing officers, which raises professional standards and reduces the isolation of hearing officers
who are spread out among numerous agencies.

¢ A central panel would attract more experienced, highly qualified people to a career as
administrative judges. There would be more potential for career development and opportunities
for a variety of work. Hearing officers would be more respected by the Bar and the public.

Reduction in staff
e Other states using central panels have experience overall reductions in total number of

hearing officers.
» Agencies, boards, and departments would rely on central panel instead of their own

hearing officers and support staff.
e Central panel hearing officers would devote full time to adjudications and be more fully

utilized in the skills for which they are trained.

Edward H. Hein Memo — HB 232
January 26. 1998 -8-



TAONY KNONES GOVERNCR

P.O. BOX 21149
JUNEAL ALASKA 99802-1149
PHONE: ,907) 465-2700

OFFICE OF THE COMMISSIONER FAX: (907) 465-2784

INEPAKKTMEIVT OF I.AKOIK

May 6, 1997

Rep. Joe Green, Chair
House Judiciary Committee
Alaska State Legislature

Dear Rep. Green:

I have reviewed an audiotape of the hearing held in your committee
on April 28 regarding HB 232 and feel compelled to respond to
testimony offered by Mr. Dave Stancliff, aide to Rep. 0Ogan, who
made reference to a "hearing” held by the Department of Labor which
he felt demonstrated the need for an "independent"™ administrative

hearing officer system.

The meeting that Mr. Stancliff attended was not a hearing. It was
a portion of the "investigation, conference and persuasion' process
required under the regulations attached. 8 AAC 30.090 sets out
the steps taken in an investigation of alleged violation of AS
36.05, the state®"s "Little Davis Bacon Act". The proceeding

Mr. Stancliffe attended was occurring under 8 AAC 30.090(b) (@) (see
italics) . Because the matter was ultimately rectified the case was
not forwarded to the Director under 8 AAC 30.090(d) for TfTurther
action.

Neither the Employer, Valley Sawmill, nor the Prime Contractor,
Cruz Construction, exercised their appeal rights to request a
formal hearing under 8 AAC 30.100, even though they were notified
of their rights to do so by the department.

IT the matter had been a hearing there would have been formal
scheduling and notice under 8 AAC 30.100 (b); an uninvolved hearing
officer would have been appointed under 8 AAC 30.100 (d) ; Oaths
would have been administered under (Q) ; there would have been
examination and cross examination of witnesses and the submission
of exhibits under (h); and the matter would have been forwarded to
the Director with a written findings of fact and conclusions of law
under 8 AAC 30.110 (see regs) . The Director would have then
reviewed the Hearing Officer®s recommendations and accepted or
rejected them in a final Decision and Order, appealable in Superior

Court.

None of this occurred because this meeting was not a hearing, it
was a continuation of an ongoing investigation. Mr. Stancliff was
advised that this was not a hearing when he requested permission to
attend.

As for Mr. Stancliffe"s allegation that the "hearing officer”

07 GOLH i O frryr.IMfj p,m* i e



Rep. Joe Green
May 6, 1997
Page 2

threatened to look Tfurther into the business practices of Valley
Sawmill, the Investigator responded to inquiries from Valley
Sawmill"s representative that the investigation, at that time, was
limited to the single complainant but that, depending upon what the
investigation revealed, there was a possibility that it could be
expanded. That was a truthful statement. In fact, had the
Investigator not made that clear he would likely have been subject
to complaints about not clarifying the possible scope of the
investigation. Nothing occured here that was inappropriate. How
Mr. Stancliff, who was neither a party to the proceeding nor in
possession of all the facts, chose to .interpret events is out of

the department®s control.

For the record, the entire process for complaints 1in prevailing
wage cases, including a formal hearing had there been one iIn this
matter, 1is not covered by the Administrative Procedures Act and

would not be iImpacted by HB 232.

IT your committee would like any additional information on this or
other procedures in the Department of Labor, please do not hesitate

to contact me.

Sincerely,

Ed Flanagan
Deputy Com.issioner

cc: House Judiciary Committee
Pat Pourchot, Office of the Governor
Dwight Perkins, DOL



ARTICLE 4. INVESTIGATIONS AND HEARINGS

Section

90. Investigations, conference and persuasion
100. Hearings
110. Decisions

8 AAC 30.090. INVESTIGATIONS, CONFERENCE AND PERSUASION.
(@ The wage and hour division will investigate potential
violations of AS 36, Public Contracts,on its own motion oron

the complaint ofany person.

use Bhibs 18 LRI s, 1o IRVERIOg s gt gt
%fq as, occurreg |? % emg ?o eliminate "the unlawfu
practice by conferénce A persuasion as foIIows
nave, violated A€ GRG0, WU RIpy FhéPesSSHsfe”nﬁe'LSMﬁdaEO
07, the ﬁompfaim of a'gescr'pt{on.'o the afle%ed VidTation and"
inform fim ot the results ot ItS investrgation; an
(2) an informal conference. with the resppndent to

Q%ﬁﬁffoéﬁevv)?ﬂﬂﬁé ggﬁfgautlee pt {o e?|m|nate ?he aPeged

(¢ Repealed 1/72/91.

@ If an alleged violation is not rectified by the
informal conference or if the respondent fails to attend the
conference without good cause, the director will, at his
discretion, refer the matter to the attorney general for
enforcement under AS 36.05.030(b) or schedule a hearing. (EfF.
12/4/76, Register 60; am 7/30/82, Register 83; am 1/2/91,
Register 116)

Authority: AS 23.05.060
AS 36.05.030
AS 36.10.075
AS 36.10.120

8 aac 30.100. hearings. (@ Both respondent and complainant
may be represented by counsel. IT counsel for a party notifies
the division, in writing, that he is appearing in the matter on
behalf of the party, service of notices, memoranda,
recommendations, etc., will be considered sufficient if made on
either, or both, the party and his counsel.

®) The division will give notice to the respondent and to
the complainant, 1i1f any, of the time and place of the hearing on
an alleged violation of AS 36.05 or AS 36.10 by certified mail,
or by personal service at least 15 days before the hearing.
Mailing to the last known address or the address listed with the
division of occupational licensing for construction contractors



8 AAC 30.100 8 AAC 30.100
shall be considered valid service. The notice will contain a
copy of the complaint and a description of the alleged violation

which will be
considered at the hearing.

(c) The location of the hearing will be designated by the
division with due regard for the convenience of all persons

involved. All hearings are public.

(d The director will appoint a wage and hour investigator
as hearing officer to preside over the hearing and to make
findings of fact and conclusions of law to be used as a basis for
the director®s decision. An investigator who has investigated
the alleged violations or taken part in the informal conference
under 8 AAC 30.090 will not be appointed hearing officer.

(e The hearing officer has full authority to control the
procedure of the hearing and to rule on all motions and

objections.

() The hearing officer may admit any relevant evidence,
regardless of the existence of any common law or statutory or
court rule which might make improper the admission of such
evidence over objection in civil actions, if it is the sort of
evidence on which responsible persons are accustomed to rely in
the conduct of serious affairs. Hearsay evidence may be used for

the purpose of supplementing or explaining any direct evidence
but will not be sufficient in itself to support a finding unless
it would be admissible over objection in civil actions.

(@ Oral evidence must be given under oath or affirmation.
A record of the proceedings will be kept.

(h) The hearing officer, respondent, and complainant may
(1) call and examine witnesses;

(@) cross-examine opposing witnesses on any matter
relevant to the issue at hand even though that matter was not
covered in direct examination; and

(@) introduce exhibits.

(i) If the respondent or complainant does not testify 1iIn his
own behalf, he may be called and examined as if under
cross-examination.

(J) The hearing officer may, for good cause shown, continue
a hearing from day to day or recess it to a later date or to a

different place by announcement at the hearing or by notice.
(EFf. 12/74/76, Register 60; am 1/2/91, Register 116)



8 AAC 30.100 8 AAC 30.200

Authority: AS 23.05.060
AS 36.05.030
AS 36.10.075
AS 36.10.120

8 aac 30.110. decisions, (@ The hearing officer will
prepare a written recommendation to the director containing
findings of fact and conclusions of law. A copy of the
recommendations will be mailed or otherwise delivered to the
respondent and to the complainant, if any. The director will act
upon the hearing officer"s recommendation and render a Tfinal

decision within 30 days.

(b) Upon making his decision, the directoi will serve it
upon the respondent and complainant, 1if any, by personal service
or certified mail, return receipt requested. If the director
determines that the respondent has violated AS 36.05 or AS 36.10,
his decision may contain such cease and desist orders and other
orders and relief, 1including a recommendation that the respondent
be placed on a list of violators who are barred from performing
public contracts as provided under AS 36.05.090 and AS 36.10.090,
as he considers appropriate to correct the unlawful conduct.

(© If, after the director"s decision finding the respondent
in violation of AS 36.05 or AS 36.10 is served on him, the
director determines that the respondent has not ceased or has
failed to correct the unlawful conduct, he will refer the matter
to the attorney general for enforcement. (Eff. 12/4/76, Register

60)

Authority: AS 23 .05 .060
AS 36, .05,.030
AS 36,.10..075
AS 36,.10.,120
AS 36,,10.,125



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 * STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MEMORANDUM Anpril 26, 1997
SUBJECT: Centralized Hearing Functions (HB 232)
TO: Representative Scott Ogan

Attn: Dave Stancliff

FROM: Terri Lauterbach /
Legislative Counsel

You have asked whether HB 232 violates the constitutional separation of powers doctrine
because administrative hearing officers are empowered to render final administrative
decisions in contested cases rather than having the decisions come from the heads of

agencies.

HB 232 does not involve a shift of functions from one branch ofgovernment to another, so
I do not see a constitutional separation of powers problem in HB 232. The independent
.administrative hearing officers, although not housed throughout the executive branch in
individual agencies would still be in the executive branch, and they would be exercising
executive branch functions. The bill merely shifts some of the adjudicatory functions
currently in the executive branch from one type ofexecutive branch official (agency heads)
to another type of executive branch official (hearing officers). As with the decisions of
ag ncy heads, the decisions of hearing officers under HB 232 would be appealable to a court

in the judicial branch.

The executive function to implement laws would continue, under HB 232, to be carried out
by executive branch employees. Agency employees would still be making the initial
decisions about licenses and permits. Agency heads and employees would continue to
provide invaluable expertise and evidence at the hearings held by the independent hearing
officers when a member of the public challenges those initial decisions in a contested case
proceeding. Individual agencies would continue to provide much of the legal and policy
framework for the contested case hearings tlirough adoption ofthe regulations that would be
applied in the hearings. The change under HB 232 would be that a hearing officer's decision,
applying the agency expertise and interpreting the applicable laws and regulations, would
be a final decision in a contested case, notjust a proposed decision that could be overturned
by another executive branch official. It is well within the legislature's prerogative to
determine which executive branch official should make the final executive branch decision
before the decision can be appealed to the judicial branch. HB 232 represents a policy choice



Representative Scott Ogan

April 26, 1997

Page 2

on decision makers within a branch, not a policy choice between branches. Therefore, the

separation of powers doctrine is not involved.

If this memorandum does not fully answer your question or if | can be of other assistance,

please let me know.

TML:pl
97-121.plm
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The Office of Administrative Hearings: A Quiet Success Story
Foi'Many Marylanders, This "Workhorse90 fState Agenciesls Where Government Comes toLife

For mani/ Marylanders, administrative proceedings
are where state Fovernment comes lo life. .
_ Each day, stale government mokes a myriad of deci-
sions affecting Maryland businesses and Its citizens — a
driver’s license Is suspended, a day core provider's license
Is revoked, a permit Is granted, sanctions arc Imposed,
food stamps arc issued and child suEport Is collected.
These uctlons, when properly taken, keep our hlgh-
ways safe from drunk or reckless drivers, protect chil-
dren, safequard the Chesapeake Day, facilitate economic
develogment and support families.
At the same time, however, these uctlons cause hard-
ShIE and dissatisfaction for those adversely affected.
nsuring a balance among these competing inter-
ests Is a critical, and often unrecognized, obligation of
slate government. Fo.rtunatel;{_lfor Maryland, tho Office of
Administrative Hearings (OA 3 under the leadership of
Chief Administrative Law Judge John W. Hardwicke,
has done a splendid Job serving-as the workhorse ofad-
ministrative adjudication in Maryland.

Recognition well-desorvod

~ Each }/ear, Ine OAH handles some 50000appeals of no-
tions of state a?enmes, On the eve of the OAII's seventh an-
niversary nnd Its anticipated move to new headquarters,
it Is appropriate to recognize nnd applaud the accom-
plishments of this agency and its dedicated employees.

The OAHwas created In 1083by the General Assembly
and then Gov. William Donald Schaefer. Before this, busi-
ness and civic leaders had long complained that hearing
officers employed by the vcn( state a(‘;enmes whose actions
were being appealed were In on untenable position and,
despite their best efforts, unable to render independent
and fair decisions concerning the agency’s action.

Supporters of a central and Independent hearing
agency pointed to the need lo profcsstonah'ze the hear-
ing function, provide adeguate support, compensation
and ,tra|n|n(ﬁ or the adjudicators and remove the per-
ception of blus Inherent In the old system.

There was o’ﬁposmon within the top levels of some
state agencies. Nevertheless, the legislation was enact-
ed and, with few exceptions, agencies have transferred
their hearing responsibilities to the OAH.

The OAH consolidated the hearing functions of some
20different agencies under one roof. .

The hearing officers from those agencies who met
the OAH's demanding standards were sworn In os Mary-
land's first administrative lawjudgcs (ALJs) on March 19
1990 In Annapolis.

_The OAH cross-trained the ALJs lo hear over 200
different types of agency appeals, Initialed mandatory
monthly training and adopted a Code of Ethics,

ALJs traveled throughout the slate presiding over
hearings lo sanction home Improvement contractors for

BOARD MEMBERS

Robert A. HofTinan

Donna L Jacobs

Alison L. Asti
Carroll A. Ikxlic
Robert 11 Rowic Jr.
Daniel M. Clements
Ward D. Coe Il

Laurence M. Kalz «
Norman E. ParkerJr.
Sheila Ki Sachs
James L Shea
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Tho editorial Uoard ol Tho Daily Record U compoaod ol mombon ol tho legal pro
IcMlon. They icno voluntarily and are Independent ol Tho Dally Record. Through their
ongoing exchange ol vtcews». membera ol the Hoard aUcmpt lo develop cooacosui oa la-
iuca ol tmpnrtAOoo to tho Dench. liar and public. Wicn Uietr minda moot, unalgnod ed-
itorial! will rcaulL When (hoy dllfcr, majority viowt and ilgnod rebuttal! will appear.
Mcmbera ol tho commnnlly aro Invitod to oontrlbulo elgned opod ptnrea.

poor workmanship, suspend drivers licenses for drinking
nnd driving, resolve d|5ﬂu_tes between automobile In-
surance companies and their Insured, rcvoko doctors'li-
censes or rule on the Involuntary admission of a person
lo a mental health facility. _

Employment discrimination, slate personnel actions
and entitiements to medical assistance and welfare ben-
efits were also handled by the OAH.

Despite some glitches — open hostility from somo

SEE EDITORIAL PAGE I7A



Continued frompage 13A
agency heads, problems with the budgeting

methodology and a SI million cost con-
tainment cutin 1992— the OAHmet or ex-

ceeded the expectations of its proponents
andwon over many ofits early oPponents.

In 1993 the General Assembly revised
Maryland’s Administrative Procedure Act
to reflect OAH's role as the primary ad-
ministrative hearing agency of the slate.

National support

Today, the OAH enjoys stron% support
from both inside and outside of govern-
ment and stands as a national leader In
the field of centralized administrative ad-
judication, o o

Judge Hardwicke is completing his
term as president of the National Associ-
ation of Administrative Law Judges. Itis
routine for other states to call or visit
Maryland when considering adopting a
cenfralized hearing system. .

Maryland’s ALJs are among the finest

in the country. Many are invited to s?eak.

at national conferences on a variety of
issue's related to administrative law.

ALJs from the OAH have served as
faculty advisers to, and members of, the
National Judicial College.

OAH boasts a diverse work force —
women and African Americans com-
prise approximately 60 percent of its
judicial staff, Many administrative ap-
peals raise and address issues just as
complex as those faced by the district
and circuit courts. ,

OAH judges handle such appeals in a
professional and competent manner.
OAH recentlr instituted a system ofju-
dicial evaluation, which assists ALJS in
improving their performance as ad(Ju-
dicators without impacting their inde-

pendence.

After seven years of quiet success in
Lutherville, the OAH is headed for new of-
fices In Hunt Valley. , .

In addition to holding hearings at this
new location and its satellite offices in
Salisbury and Cumberland, ALJs travel
throughout the state to conduct hearings.
Hearings also are conducted by video or'
teleé)hone, as apprqprlate.

udget constraints, new programs,
changes in existing programs and down-
sizing place additional burdens -mall gov-
ernment agencies. o

Most have built-in constituencies to
advocate for their services. By the very
nature of its mission, the OAH must be
apolitical. ;. _

It cannot align itself too closely with
any of its consumers without risking Its
in ePendence and value to society as a
whole. It is up to each of the users of the
OAH to be vigilant in supporting the OAH
and its mission.

Fair forum ,

Wesalute the OAH as it prepares to en-
ter its eighth year of operation and Its first
in its new home. Maryland’s citizens must
have as fair a forum as possible for resolv-
ing their differences with state ?overnment

The OAH has provided that forum. We
urge the governor and the legislature to
recognize the important role OAH plays in
Ma{yland and in the nation. ,

0 continue its efficient and effective

.performance, OAH needs resources and

support commensurate with its broad
mission. ,

Fa|||n% to provide those resources
would put the OAH at risk of falling be-
hind in'handling its caseload and meeting
the needs of the Individuals, businesses
and agencies that aPpear.befor.e it.

_ Thatwould be a true disservice to the
citizens of Maryland.

Legal farm snow available from TheDaily Record

A

For more information call 752-3849.

il
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STATE OF COLORADO

GENERAL SUPPORT SERVICES
DIVISION OF ADMINISTRATIVE HEARINGS

The Chancery

1120 Lincoln Street. Suite 1400
Denver, Colorado 80203
Phone: (303) 894-2500

Fax: (303) 894-2541 Roy Ronu'i
Governor

Departmeni of Personnel
Andre N. Pettigrew
Executive Director

Edwin | feller. Ir.. Director
nnd Chief Administratis e Usv ludge

THE HONORABLE ROY ROMER
Governor, State of Colorado

and
MEMBERS OF THE GENERAL ASSEMBLY

Dear Governor Romer and Members of the General Assembly:

This document is the fifth periodic report from the Division of Administrative

Hearings, General Support Services.

This report describes the operation ofthe Division, includes accomplishments of the
Division: a brief review of similar operations nationwide; an organization chart; customer
agencies; budget; case statistics; backlog analyses; the recent judge and support staff
evaluation survey conducted by the Office of State Planning and Budget; and, most
importantly, a summary of the Division’s journey into the world or quality excellence and

customer satisfaction.

Edwin L. Felter, Jr.

APPROVED:

A w irector

Supporting The Business of~SffIColoracio State Government
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BIENNIAL REPORT TO THE GOVERNOR

PROFILE

. The Division of Administrative Hearings, a Division of General Support Services, was created
in 1976, first as the Division of Hearing Officers. Enabling legislation is contained in CR.S. §24-30-1001
el seg. In 1957, House Bill 10-19was signed into law, changing the name of the Division to tho Division
of Administrative Hearings; and, the designation "Hearing Officer" to "Administrative Law Judge  Also,
H.B. 1049 gave the Executive Director of the then Department of Administration specific authority to
promulgate procedural rules forthe Division ofAdministrative Hearings [C.R.S. §24—30—|02(2£81|. Procedural
rules were, in fact, promulgated and became effective on August 1, 1987. See, 1CCR 104-1

The last major revision of the procedural rules became effective on April 1 1993 A statugtehadoptﬁ
a) throug

the Code of Judicial Conduct for State Central Panels. H.B. 94F1.304$C.R.S. 24-30-1003(4)(
%(1995 cum, SUSM. A substantive rule, adopting the Code of Judical Conduct, took effect on December
, 1994 [1 CCR 104-Zand it fully seL=forth the Code. The Rules of Practice track the Rules of Civil Procedure

as much as practicable.

~ The Colorado Rules of Evidence apply in all proceedings before adm inistrative law judges from
the Division. On rare occasions, the administrative law "reasonably trustworthy" hearsay exception may

be invoked.

In workers' compensation cases, Division of Workers' Compensation Rules of Procedure, Rule V11,
covers most workers' compensation adjudication situations. Workers'compensation adjudication rules
are presently being Erepared by the Division of Administrative Hearings. S.B. 94-193 effective July 1
1994, gave the workers' compensation adjudication program, lock, stock and barrel to the Division of
Administrative Hearings, General Support Services. Administrative Hearings does not act on behalf of
the Division of Workers* Compensation in workers' compensation adjudications. It has original concurrent
jurisdiction with the Director of the Division of Workers' Compensation. As a practical matter, the public
requests a hearing directly from the Division of Administrative Hearings. [See, C.R.S. 8-43-103 202 &

209 (1995 Cum. Supp.)]

~Inthe 1995 Session ofthe General Assembly, a provision providing for the transfer of administrative
law judges, who handle workers' compensation matters, to the Department of Labor and Employment in
1997was repealed [S.B. 95-199, C.R.S. 8-47-101(3)(h)(i)}, thus, securing thejudicial independence of Colorado’s

Central Panel.

~ The Division of Administrative Hearings (DOAH) provides adjudication services for various state
agencies, .., Division of Workers' Compensation, Department of Labor of Employment, Human Services,

Regulatory A(?.encjes, Secreta%y of State, Insurance Division, Banking Division, Adult and Juvenile Parole,
and Teacher dismissal cases. The Division is cash-funded and operates on a break-even basis. Small agencies

that use this service infrequently have access to professional adjudication services on an as-needed basis
and at a low cost. The mission statement of the Division is: TO DELIVER HIGH QUALITY j
ADJUDICATION SERVICES FOR THE STATE OF COLORADO IN A TIMELY,
EFFICIENT AND COST-EFFECTIVE MANNER, WITH RESPECT FOR THE

DIGNITY OF INDIVIDUALS AND THEIR DUE PROCESS RIGHTS. '

. Administrative Law Judges ("A.L.J.s") in the Division are required to be licensed to practice law
in the State of Colorado and have five years experience as a lawyer orajudge. [C.R.S. 24-30-1003(2)] The
average experience ofan A.L.J. in the Division is ten years or more. Recentjudge evaluation surveys,
sent to attorneyswho practice hefore the Division, reveal that the A.L.J.s function at an overall high approval



HISTORY. ACCOMPLISHMENTS

and BASIC FACTS CONGESTING
THE DfVISION OF ADMINISTRATIVE HEARINGS

~The Division of Administrative Hearings began operations in 1976 (as the Division of Hearing
Officers). At that time, the Division became an independent central panel of administrative law judges.
Shortly thereafter, in April 1977, a study done by the Division of Management Services, Department of
Administration, revealed that cases were handled more efficiently by the new Central Panel (or Corps)
than by previously decentralized Hearing Officers. The report specifically noted as follows: "The Hearing
Officers as a group are dedicated and methodical in the hearing process. No instances of undue delay
were observed due to Hearing Officer quandary or indecisiveness.” The report recommended as follows:
"The identification ofa Division of I learing Officers, together with a defined relationship with client agencies,
represents a first step in conceptualizing a consolidated system of hearing services. This general direction

Is advocated."

In 1980, statistical research revealed that the centralized Division was able to handle workers'
compensation cases more economically than the Division of Labor’s Hearing Officers prior to the consolidation
of 1976. Prior to the centralization in 1976. there were approximately 40 Hearing Officers -mome full r
time on the state payroll, some part time on the state payroll and some under contract with the various
agencies. After the consolidation in 1976, there were 12full time Hearing Officers on the state payroll.J

Immediately after the consolidation of 1976, there was a sparsity of financial data to compare
"before and after" costs. However, the second Director of the Division,* in 1979, compared the average
cost of handling an average workers' compensation case before the 1976 consolidation, as referenced above,
and twoyearslater, in 1978 and, the data revealed that the cost ofhandlingan average workers' compensation
case two years after the consolidation, was $2less. Although there is a paucity of empirical financial data
from the mid-1970s, certain probabilities emerge. When a specific agency has a Hearing Officer on the
payroll, the Hearing Officer is sometimes redeployed into positions such as serving as informal house counsel
during down times. There have even been instances in the past where a Hearing Officer was placed in
charge ofa minor construction projectduring ac¥cllcal down time in the hearm%_busmess. Contract Hearing
Officers must be paid a fairly high_hourly rate, although much less than prevailing legal fees, and someone
must administer the contracts. The Division of Administrative Hearings did a privatization study in
1990and found it would cost almost twice as much to have contract Hearing Officers serve the same function
as staff administrative law judges, including administration of the program.

A centralized panel ofjudges achieves an efficiency of scale; cross training whereby all of the
administrative law judges are gene.ra.hsts; and, efficient case distribution whereby all of the judges are " *
busy, all of the time, hearing and deciding cases, whicn is the principal and only function of a centralized

panel.

In 1982 the Governor's Management and Efficiency Committee noted as follows: "The current'!
M&E Committee notes that in 1976, the Workmen's Compensation referees of the Department of Labor
and Employmentwere transferred to the newly created Division of Hearing Officers in the Department |
of Administration. The legislative intent for such a transfer was to avoid the appearance ¢ conflict ofJ
interest within the Department of Labor and Emﬂloyment and to create a separate State Administrative |
Law system to decide administrative cases. The Hearing Officers were to be independent of the agenciesj

over whose claims they had jurisdiction."
"The Committee urges the State to consider the establishment ofan administrative law court.

While this recommendation maK.go beyond the scope of the Committee's charge and clearly affects other
agencies not investigated by this Committee, a study may indicate significant advantages to the State

in creating an administrative law court."

* Suzanne Harvey Lynch



rate. The Division has regional offices in Colorado Springs, Grand .Junction, and Ft. Collins. The Pueblo
regional office was consolidated into the Colorado Springs office in early 1994

Recent case statistics reveal that each individual A.L.J. is able to work more efficiently b% producing
more decisions in less time than in the past. Also, each individual A.L.J. spends more time in the hearing
room now than in the past, without ary decrease in his or her ability to produce decisions. Overall decisions
increased by 10%from FY 93/-1to FY 94/95. Overall decisions per A.L.J. increased from 918 per A.L.J.

in FY 93/94 to 1018in FY 94/95.

OnJuly 16 1992 the report of the State Auditor, concerning a performance audit of the Division
as awhole, was released by the Legislative Audit Committee, General Assembly. The Division took a total
guallty management aPprpach to implementing all of the audit recommendations and it used teams of
\.L.J.sand supportstafttoimplementeach recommendation. Asa result ofthe audit, the Division developed
tightened time standards for providing hearmgs in regulatory agenc¥ cases (cases are now ordinarily set
within 90days from the setting date), enhanced communication with client agencies mcl,ude town meetings
with client agency program administrators. The recommendation of the State Auditor for the Division
to develop a computerized case tracking system for regulatory agency and social services cases has been
implemented and will be fully operational in July 1996. Overall, the Legislative Audit Committee of the
General Assembly was hlghly complimentary of the Division’s performance and progress in implementing

audit recommendations by the date of the audit hearing.

~ Effective January 1 1995, the Colorado Division of Insurance dropped workers' compensation
Bremmms 9.6%. This was for one fiscal year. Prior to Senate Bill 218 (the Workers' Compensation Reform
ackage of 1991), workers' comi)ensanon insurance premiums regularly went up in double digits. Since
the effective date of S.B. 218 (July 1 1991), the Division of Administrative Hearings has played a substantial
role in decreased premiums by administering a streamlined adjudication system without sacrificing due
process (premiums have gone down 22% since the effective date of S.B. 218).

On February 9, 1993 the Division underwenta Legislative Audit Committee hearing on its worker’s
compensation adjudication program. The Committee was highly complimentary ofthe Division’s performance
under S.B. 218 Senator Tilman Bishop, President Pro Tem of the Senate, invoked a personal privilege

‘on the floor ofthe Colorado Senate on Wednesday, February 10,1993, praising the Division for its outstanding
Performance in reducing the backlog in workers' compensation cases by 95% by providing hearings in
/3rd the time it provided them before July 1,1991 %wnhm an average of 882 days as opposed to the previous
2638days); and, in rendering decisions in 1/5th ofthe time utilized prior to July 1 1991 (9.6 days as opposed

sto 491 days). The Legislative Audit Committee praised the Division for doing more with less. The tight

time lines continue to be met today.

In 1984, the Division pioneered telephone hearings, by consent, in social services cases, thus, effecting
substantial savings to the Department of Human Services.

In 1995 the Division implemented a mediation pilot program for regulatory agency cases. The
program is well underway and many licensing board cases have been successfully mediated. Mediation
oflicensing board cases is a cutting-edge conceptin the United States. Arizona first pioneered the concept.

In addition to adgjldi_cations, the Division conducts agency training programs on an as-needed basis.
“Asa matter of fact, the Division trains agency personnel to conduct less complicated hearings where it
[would not be cost-effective for the Division to conduct these hearings for the agency.

~Since 1991, the Division has become more and more deeply involved in the total quality conceﬁt,
applying the principles of total quality to adjudications in legitimate areas of expectation. In 1994, the
Division received two Governor’s Total Quality citations: (1) one of nine organizational citations for the
Division (among over 100 state government organizations); and, (2) one team citation for the workers’

compensation team that streamlined docketing processes.



. In 1983 tho Division ofAdministrative.Ilonrin?s implemented word processing. At the present
time, there are five full time word processors doing all ot the word processing work for the Division. Also,
each administrative law judge has a computer terminal for the purposes ofdoing some word processing
of decisions and case management, Increases in billing rates, from year-to-year, haV' occurred to B%IS
fund salary survey increases, merit increases and increases in operating expenses. In the fnll of 1989
the Division converted its computer system from a WANG szstem toan IBM system. The Division set
up a computer case tracking system, with local area network (LAN), in FY 94/95

. In 1983, John H. Lewis, at the request of the General Assembly and the Colorado Division of Labor,
did a study of the workers' compensation system in Colorado and found that the administrative law judges,
doing workers' compensation cases, worked well, in fashioning remedies, with, according to Mr. Lewis,
a poorly worded Workers' Compensation Act. Mr. Lewis had considerable praise for the administrative
law judges, |nd|catln%_that they had been required to perform many tasks other than adjudication in order
to continue to make this system function. He recommended a stronger administration-based system whereby
the administrative law judges would be Liberated to perform their principal function, 1.6, to hear and decide
cases involving genuine controversies incapable of mediation or settlement. As of this report, Mr. Lewis'
recommendation has become a reality with the newly created Division of Workers* Compensation running
an administration-hased system with prehearing procedures, including settlement conferences; and, the
administrative law judges of the Division of Administrative Hearings confining their activities to stricter

adjudication functions.

A recent informal survey of client agencies revealed that the agencies, in legitimate areas of
expectation, believe the centralized panel takes them out of conflict of interest situations and provides
a highly professional, im partial adjudication mechanism that is well-received by attorneys who practice
before the Division; also, that the Division provides quality hearings and renders high quality decisions. *
Most agencies' concerns (in the negative sense) involve outcomes. More specifically, some agency personnel
have indicated preferences that the administrative law judges be more agency-oriented in thinking although
these agency personnel understand and accef)t that this is not appropriate for Central Panel administrative
law judges. This sentiment is understandable, since the agencies have an investigation and prosecution

function.

A periodic judge evaluation survey was first implemented in 1982and has been continued, the
most recent having been released by the Office of State Planning and Budg.etm? on April 8, 199. The
1996 survey results demonstrate the A.L.J.s have performed at a high professional level and have earned
the respect of practitioners on both sides of the aisle. The survey reflects that A.L.J.s tend toward the
middle-of-the-road in their decisions. As a matter of fact, between the last survey (December 31, 1992)
and the most recent survey (April 8_1996), overall performance ofall administrative law judges in the
Division went up from 88%to 97% For workers' compensation judges, the approval rate went up from
85%t0 91%. In the 1996 survey, the support staff was surveyed, for the first time, and received an overall

96% approval rate.

. .Be?inning in 1983 the Division commenced agency training pro?rams for Social Services; sponsored
continuing legal education programs and administrative law seminars for practitioners; and, contributed
mgmﬁcantlx to numerous workers' compensation and licensing seminars. In November 1990, the Division
moved to T .e.ChancerK, 1120 Lincoln Street, Suite 900 and the Department of Labor and Employment
provided facilities for the workers' compensation operation in Suite 1405through July 1 1995 On July
1, 1995, the Division of Workers* Compensation, Department of Labor and Employment, having moved
to 1515Arapahoe in lower downtown, discontinued, per agreement, financial support for the Division of
Administrative Hearings’ Workers’ Compensation Adjudication Program and the entire operation of the
Division of Administrative Hearings, including workers' compensation adjudication, consolidated on the
14th floor of the Chancery on July 1, 1995 The additional rental expenses were to be captured by a $12
an hour increase in the b|.|||n? rate (from $77 an hour to $89an h.ouB. At present, there are five hearing
rooms for all administrative law cases handled by the Division in Denver, plus three conference rooms.
These physical plant accomplishments add to the overall decorum of the administrative law system in

the State of Colorado.

~In 1988 with no fanfare whatsoever, all A.L.J.s began wearing rooes in formal courtroom settings.
Philosophically, the robe sends a message to those not familiar with administrative law that a fair and



im p_artial&'u.dge, who is not connected with the agency, will exercise control over the proceedings Hnd render
a fair and impartial decision.

In conjunction with the Workers' Compensation Section ofthe Colorado Bar Association, the Division
began a "Settlement Week" project, in 1990, to alleviate tho hearings backlog. The settlement week occurred
in December 1990and 40%of all targeted cases were settled. After the adoption of S.B. 218 (July 1 1991),
the new Division of Workers' Compensation created a pre-hearing program, makln%future "Settlement
Week" projects unnecessary. In 1994 the General Assembly gave specific statutory authority to the Division
of Workers' Compensation to employ pre-hearing administrative law judges to streamline issues for hearing
(C.R.S. 8-43-2075). This system has worked in the same fashion that a system of magistrates and judges

work.

TheA.L.J.s inthe Division have endeavored to maintain a leadership role in the field ofadministrative
law. One A.L.J. has taught administrative law at the University of Denver College of Law. Another A.LJ.
has been the column editor forthe Administrative Law Column of The Colorado Laivyer, the official publication
ofthe Colorado Bar Association. He also is President-elect of the Rocky Mountain Chapter of the Industrial
Relations Research Association in 1995/96 and wi'J be President in 1996/97, Chair of the Administrative
Law Committee of the Colorado Bar Association from July 1993 to June 1995; and, presently, Chair of
the Colorado Bar Association Alternative Dispute Resolution Committee’s Subcommittee on Alternative
Dispute Resolution in Government. Thisadministrative law judge, Marshall A. Snider, has written numerous
articles for the Administrative Law column of the Colorado Lawyer, and was Chair of the Denver Bar
Association Docket Committee in 1992/93 He presently teaches a course in commercial and labor arbitration

at University College at the University of Denver.
Each administrative law judge, who handles workers' compensation matters, has taught extensively

in workers' compensation cpntinuinglle%/‘al education programs and served as_aJudge for the National High
School Mock Trial Championships in May 1995 One administrative Iawluv\ge, Martin D. Stuber, who
handles workers' compensation matters, is writing a chapter for a volume on. Workers' Compensation for
the Colorado Practice Series. Another administrative law judge, who handles workers' compensation cases,

Morgan Ruraler, taught at the University of Denver Law School’s “Legal Process” class for one year.

. Relevant representative articles published by Division administrative law judges, in scholarly
journals, include:

"Professional Responsibility Issues in Administrative Adjudication: A Colorado Perspective”,
Schulman, Judith F; 2B.Y.U. Journal of Public Law 269 (No. 2 19989%; "How to Lose an Administrative
Law Case," Snider, Marshall A.: 19 Coloraio Lawyer 2037 (No. 10, 1990), "Understanding Administrative
Fact-Finding," Snider, Marshall A.; 20 Colorado Lawyer 1607 (No. 20, 1991), "Work Related Heart Attacks
and Mental Blness: Medico-Legal Implications,” Felter, Edwin L., Jr.: 31 Trauma Z_Bﬁ_No. 3 Oct,, 1989
"Workers' Compensation Claims for Heart Attack and Mental lliness," Felter, Edwin L., Jr.; 3 Medical
Trial Technique Quarterly 308&!\{50. 3, 1987); "An ALTs View: the New Unified Hearings in Workers' Comp
Cases," Felter, Edwin L., Jr.; 18 Colorado Lawyer 2327 (No. 12, Dec., 1989), "Colorado's Central Panel
of Administrative Law Judges: The Hidden Executive Branch Jud|C|ary," Felter, Edwin L., Jr.: 19 Colorado
Lawyer 1307 (%54199% updated in 14 Journal of the Nalior.al Ass'n of Administrative Law Judges %
No.“1Spring, ; "Workers' Compensation Fraud: 'Trashing the System," Felter, Edwin L., Jr,; 20

olorado Lawyer 1219 (No. 6, June, 1991); "Salvaging the Impaired Physician," Felter, Edwin L. Jr.; 34
Trauma 55 (No. 1 June, 1992); "The Physician's Duty to Assist Patients in the Legal Process," 35 Trauma
81 (No. 5, Feb. 1994%; Felter, Edwin L., Jr.; "The Physician's Duty to Testify," Felter, Edwin L., Jr.; 36
Trauma 69 &No. 5, Feb. 1995) “Life After S.8. 218" Felter, Edwin L. Jr.. 21 Colorado Lawzer 1425 (No.
7,July, 1992); "Administrative Lav/ Adjudication For the Twenty-FlrstCenturr," Felter, Edwin L., Jr.;
24 Colorado Lawyer 993 (No. 5 May 1995); and, ‘Litigants Without Lawyers" Felter, Edwin L. Jr.; which
will appear in The Colorado Lawyer in June, 199%.

In 1995 ChiefJudge Felter was elected as a member of the Executive Committee of the National
Conference of Administrative Jaw Judges, American Bar Association. Judge Felter is the winner of the
1994 Fellowship in Administrative Law, National Association of Administrative Law Judtges, for his paper,
“Adjudication Quality: The Only Way to Reduce Costs in Delays," 15Journal of the Nafional Association
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of Administrative Law Judges 5(So. lSprin?_ 109f»%Judge Felter developed a Model Code of Judicial
Conduct for State A.L.J.s, endorsed by the National Conference of Administrative Law Judges, A HA,,

in August 1995,

~ On balance, the centralized panel in Colorado has developed administrative law judges with more
expertise in certain areas, .0, medical board matters, than state dISUICt(JUdgES or federal district judges;
and, the Central Panel, because of its independence, has created a high degree of professionalism which,
in turn, has fostered considerable respect for the Division among members ofthe Bar. As mentioned earlier,
the most recent Administrative Law Judge Evaluation Survey reveals that the Division of Administrative
Hearln%s! as whole, functions at a 97%approval rate, as opposed to 88%at the end of | 992 Besides speaking
and publishing extensively, the administrative law judges are recognized experts in their fields.

The Central Panel system has had an enormously positive effect on the State of Colorado. The
old perception (involving agency Hearing Officers) that the outcome of a case would be agency-oriented,
since the agency Hearing Officer generally reported to the same agency director who supervised the
investigation and prosecution of the case, no longer exists in Colorado. Citizens and attorneys have a
strong perception they will receive a fair, professional, efficient and impartial hearing from the Division
of Administrative Hearings. The most compelling evidence of this is that the organized Bar is consistently
advancing initiatives to strengthen the Central Panel system in Colorado. One specific example involves
an initiative ofthe Colorado Bar Association Administrative Law Committee n 1994 to make the use
of the Division ofAdministrative Hearings, by agencies, mandatory without exception. The same committee
also advanced an initiative to give the administrative law judges in the Division final agency action authority
in all rases. The Division ofAdministrative Hearings resisted these initiatives because the initiative involving
"mandatory use" is politically unrealistic; and, the initiative involving "final agency action authority" is
not appropriate since agencies should maintain control over Gnal agency action authority because of their

specific expertise.

PERFORMANCE MEASUREMENTS
OUTCOMES AND PROGRAM EFFECTIVENESS

Determii.ing Customer Requirements and Expectations

How the Division Determines Current and Future Customer Requests and Expectations.

Determining customer requirements and expectations involves three critical performance
measurements: (1)direct solicitation ofcustomer requirements and expectations up front; (2) specific customer
surveys concerning requirements and expectations; and (3) an objective assessment of customer praises
and customer complaints followed by implementation of improvements based upon customer complaints

and continuation of actions, based upon customer praises.

~ Formal data collection entails the use ofjudge evaluation surveys and client evaluation surveys.
The information sought involves timeliness of hearings and decisions; quality of adjudications regardless
ofwhether or not the survey respondent won or lost the case; and, satisfaction with the way individuals
were treated, in the process, by all Division of Administrative Hearings' personnel. Client surveys are
demg.ned to measure overall client satisfaction in legitimate areas of expectation, .0, timeliness and quality
ofa Audmanons (regardless of whether or not the party won or lost) with some control questions to rule
out the "sour grapes” or "waLk-on-wator" factors. Ata more informal level, a detailed system of handling
complaints is in place to the end ofassessm(};these complaints and using legitimate customer complaints
toimprove the procedures, processes and performanee ofthe Division. The underlying philosophy of complaint
resolution in the Division is that the Division takes all complaints very seriously. So seriously that the
"CEOQ ofthe Division" personalla/.resolves these complaints. Complaints pointing to the need for improvement
in the delivery ofservices are discussed by action teams in the Division and result in recommended and
implemented improvements in policies and procedures involving the delivery of services.

Al 111



The Division strives to communicate realistic, but effective, time expectations to clients; while,
at the same time, maintaining much tighter internal standards concerning timeliness so that users of
the Division's adjudication services will have their expectations concerning timeliness, as a rule, met ahead
of time to further the "delight" factor as opposed to the mere "satisfaction" factor,

Atan informal level, supervisory ﬁersonnel maintain weekly, and sometimes daily, contact with
client agency personnel, generally by telephone, concerning the quality of services being provided (contacts
with a representative sample from the public sector are less frequent than agency contacts; however, these
are done on apBrommater a weekly busis and the Division is constantly striving to open channels of
communication between members of the public and Division staff in order to spot any problems v/ith the
delivery of services). The Division strives to correct problem areas in a timely fashion and communicate
this to clients ofthe Division in a timely fashion in order to maintain a high confidence level among members

of the public.

. All data from the formal surveys, the complaint-praise process and pe_rson-to-%ersqn contact with
clients are compared in order to detect any trends in customer dissatisfaction, further investigate the
same, and promptly correct areas ofdissatisfaction in order to maintain a high level of customer satisfaction

and, preferably, to achieve customer "delight."

a. Each marketsegment (of Division clients) hasa setofdifferentexpecta‘ions and requirements.
Therefore, customer satisfaction in workers' compensation cases is gauged differently from customer
satisfaction in social services' cases; and, it is gauged entirely differently in requlatory law and other-type
cases. The Division has adopted a flexible approach to meet different customer expectations requirements.
The Division's approach is "tell us what you need in terms of turnaround time and we will meet it one
wai/] or another." Time lines have been metin all but the rarest of exceptions. Besides telephonic contacts
with agency personnel, the Division conducts "town meetings" with key agenC)(_ personnel to give the agencies
a forum to air, and in many cases have resolved, their concerns about the delivery of adjudication services

by the Division.

b. Process for determining product and service features and relative importance
of these features to customers and/or customer groups.

. The critical features of adjudication services involve quality and timely adjudications that
are designed to be respected by the parties and appellate tribunals. Realistic expectations concerning
timeliness of hearings and decisions are communicated to clients while, at the same time, the Division
maintains tighter internal timeliness standards in order to frequently meet client exPectatlons ahead of
time, thus, striving to achieve the "delight" factor as opposed to the mere "satisfaction" factor. An analysis
of appellate decisions, dealing with Division decisions at the lower level, is made and communicated to
clients, first, by the appellate tribunals themselves and, second, through contact with clients of the Division.

The support staff of the Division exists to further the goal of quality and timely a_d%udicatjons.
The product feature of the support services involves courteous, prompt and helpful dealings with all clients
of the Division's adjudication services. This is measured through surveys, contacts and an analysis of

communications (from clients) of praise and complaint.

_Public clients and client agencies expect timely resolutions of disputes, regardless of outcome,
thatwill generally stand up on appeal. An analysis of the Division's timeliness and quality of adjudications
is matched with these client expectations; and, the matchm%w communicated to client agencies and feedback
is received from them concerning areas forimprovement. The feedback is analyzed, reported and reproduced,
in objective form, in reports issued by the Division in order to measure outcomes and program effectiveness.

oG How the Division evaluates and improves its processes for determining customer
requirements and expectations as well as the key product and service features.

. ~ The data collected above is analyzed by Divisiop teams and recommendations for the
implementation of improvement steps are made. Thereafter, the teams embark on implementing the
improvement of processes to meet customer requirements and expectations in the delivery of adjudication

Services.
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ACCOUNTABILITY OF CENTRAL PANELS

~ “Accountability” ofadjudication organizations is the byword of the 1990s; no doubt, it
will also be the byword of the early part of the 21st century. “Accountability” ofadm inistrative
law adjudication organizations is a reality. In the judicial branch in Colorado, there are now
judicial performance commissions whose mission is to evaluate the performance of State District Judges.
In 1994 one District Judge was voted out of office because the reﬂlonal Judicial Performance Commission
issued a negative reporton the judge. The Judicial Branch will be seeing more of judicial performance
commissions, or their counterpa[ts, as the 21st Century approaches. Since administrative law adjudication
organizations are not constitutional organizations, insulated from accountability measures demanded
ofother governmental organizations and private businesses, they are challen?ed to constantly meet customer
demands. If they are not accountable, they will disappear from the legal landscape and fade back into
the agencies from which they came. Also, if they do not develop better performance measurements, a
combination ofnon-lawyerinterestgroups and non-lawyer legislative analysts may make these determinations

in the future.

Measurements

Courts have traditionally measured output of processes; for example, the number of cases handled
or referred and the turn around time when the case is handled. To prove they are, in fact, "accountable,”
adjudication organizations must concentrate more on measuring program effectiveness. This concerns
the level of customer satisfaction with quahéy ofadjudication and policy effectiveness: "Would customers
wanta higher volume of adjudications turned around in a more timely fashion?; or, would they want more

alternative dispute resolution activities?"

For%ears, the Colorado Division of Administrative Hearings was measured by the number of cases
referred by the agencies (docketed). Subse%uently, the cost per case referred was added as a measurement.
Both measurements are not relevant to the amount ofwork done b&/ any administrative law Ludge. In
fact, these measurements have a tendency to misstate the actual wor elpful to
client agencies when they plan their own adjudication needs.

The Division considers the most relevant measurement factor to be "cost per decision issued”.
When carefully analyzed, cases referred may ne/er be seen by ajud%e, much less handled. "Cases heard"
as a measurement factor is better, but not the best reflection ofall the work done by an administrative
law judge. On the other hand a “decisions rendered" measurement reflects the ultimate product of cases
heard, substantial motions handled and settlement conferences conducted. Decisions are the end product
ofan adjudication organization. They are the ultimate reflection of the work actually done by the judges

from which quality and quantity can be most objectively measured.

~In fiscal year 1992/93 the overall average cost per decision rendered by the Division was $170.
For fiscal year 1993/94 the average cost per decision rendered dropped to $160. This occurred at a time
when the hourly billing rate went up from $67 an hour in 1992/93to $77an hour in 1993/94. In fiscal
year 1994/95 the cost per decision rendered dropped to $153. These figures °stablish substantially increased
efficiency by Colorado’s Central Panel, and there is not the slightest hint ofimproper incursion on judicial

independence.

A most effective indicator of "accountability” involves a measurement of Bublic perceptions byl
the knowledgeable principal players in the system. As indicated earlier, the OSP & B Judge and Support g
StaffEvaluation Survey for 199% reflected an overall approval rate of 97%for judges and 96% for Sup ort
staff. The approval rate forjudges went up nine points since December 31, 1992 when it was 88%

load and to not be that

Another way the Division measures customer satisfaction, in addition to the Judge Evaluation

Survey, is the use ofappropriately designed surveys of parties and members of the public, using relevant
control questions. It isimportant foran adjudication organization to know how it is perceived by non lawyer



customers, To wait for the nonlawyer customer to find out the name of the ChiefJudge and write a letter
of complaint, after suffering an |nd|tgn|ty, will give a lop-sided view of customer perceptions.

|t does not take a Ienih.y litany of questions to survey effectively. Without effective instruments
to receive anonymous feedback, it would be difficult for an adjudication organization of the future to know
whether it is continuing to do the right thing. It would even be difficult for it to realize whether or not

it was doing things right.
Total Quality Management or Citizen Focused Quality — Where We Are

Judge Jerome Frank, who first published CourLs on Trial S0years ago, observed that courts often
do theirjobs, with tragic results, in ways that need reform. This is noless true today. Judge Frank’s philosophy
ofjudicial realism involves a simple proposition "Let's not kid ourselves about what we really do." He
makes it clear that judges are not involved in mystically ascertaining the divine will concerning justice.
Jud%_es are involved with processes, the most important of which is resolving disputes. Processes can be
continuously improved, or even re-engineered, if they are not meeting current market demands. This

includes current market demands by the consumers of judicial products.

Administrative law is in the beginning stages ofembracing total quality management. Other central
Eanels have shown a keen interest in Q.M.an_d.manx have embarked on full-blown programs. What is
QM? Perhaps a hetter way to describe it is citizen-tocused-quality or CFQ.

CFQ involves a shiftin the way we think about things. It involves a "paradigm shift.” Businesses
and government agencies have been changing processes for a long time —to meet their internal needs.
In the 1980s, businesses began undergoing S|%n|f|cant paradigm shifts to deal with processes to meet their
customers’ needs and demands. By the late 1980s and early 19905 government agencies began undergoing
the same paradigm shift, with the customer being the paramount consideration.

~ Central panel adjudication organizations are ideal laboratories for the development of CFQ. If
anything, an administrative law adjudication organization is stocked with numerous processes. The primary
focus ofa quality apProach Is to attack the processes and not the people in the organization. After attacking
the processes, the focus shifts to mprovmg those processes continuously and to being able to measure
the |mProvements objectively. The purPose or doing all of this is to deliver greater customer satisfaction.
Underlying all quality efforts is the philosophy that all is for naught unless the customer is fully satisfied.

Adjudication organizations of the 21st Century must be proactive in developing full blown quality I|
Programs. It is no longer merely nice to anticipate the needs of tomorrow’s litigant, it is indispensable
orsurvival. Administrativelawadjudication organizations are in the forefrontto implementquality programs. J

Leadership and Empowered Support Staffs

Once launched, leaders of a quality organization must not only believe in a quality program but
must “walk-the-talk" (do as they say). If leaders do not walk-the-talk, the organization might'as well forget
about a quality program and concentrate on refining the 19th Century Frederick Taylor-style assembly
line. According to Peter F. Drucker, one of the management gurus of our times, "Management's job is |
notto command... itis to direct." True leaders do not make people do what they want them to do. TrueJ

leaders are those who make people want what they want,

Regardless of the terminology, what counts with empowered support staffs is how members of
the organization are treated. Are they treated as servants or as associates who carry out their respective »
missions for the greater good of the or?amzatlon so that they can deliver value to the customers. The J
real key to empowerment is the leader letting go! Leadership must proceed from the premise that it canJ

-9-



trust at least 90%of those in the work force. Ifit cannot, leadership has a serious judgmental problem
stemming back to the hiring process.

Some factors have been developed todistinguish genuine teams from task forces: (1)shared leadership |
roles rather than a single leader; FZ) individual and mutual accountability rather than individual
accountability; (3) a team purpose that the team delivers rather than a group purpose which is the same |
as the organization mission; (4) collective rather than individual work products; (5) open-ended discussion
and active problem solving meetings rather than “efficient” meetings; (6) performance measurements that
assess collective work products rather than to concern themselves with influencing the larger organization;
and, (7) discussions, decisions and real teamwork rather than delegating to others.” Effective teams develop.

a strong commitment to a common approach.

Privatization of adjudications is a real possibili?- Rent-a-Judge organizations are cropping u
,on

throughout the United States. If prisons can be privatized, one might argue why can’t courts beﬁrivatlze .
cctiveness

Administrative law adjudication organizations are constantly under scrutiny for fairness, cost-e :
and speedy resolution of disputes. It is legitimate to consider that privatization may be a wav to accomplish
these objectives. From a philosophical standpoint, privatization of adjudication services would apﬁear
to be contraindicated to the need for an established, experienced and centralized group of decision makers
which, among other things, has established credibility in the community. The Colorado Division of
Administrative Hearings I1s constantly benchmarking its activities to other Central Panel adjudication
organizations, to the cornts and to |ma%|ned competitors. When quality culture exists in an adjudication
organization, its accomplishments can be measured and its successes proven, the organization will survive
and prosper in the 21st Century. All ofthis is based on the assumption that the changing demands of
themarket place will continue tobe met. Atprerent,ademand for alternative dispute resolution Is paramount.
Those organizations that do not offer a meaningful ADR program will “eat dust." Those that do, will “make

dust."



fLNTUN'T Aiih't'-ir.uUi n>
FY 94/95
Hearings Pi nions
Docketed Merits Prt>ccdurc Merits Procedure

2 0 0 3 n 0
0
1

Mediations

Accountancy Bd.
AdultParole 0
Agriculture 7
Anti-CC. Bd. 9
Architect Bd. 3
8

Barber/Cosmct. Bd.
Chiropractic Bd. 17
Civil Rights
Collection Agency Bd _
DBE ’
Dental Bd.

Education

Electrical Bd.
EnginrsfLand Sur. Bd
GJTO

Grievance Bd.

Health Dept.

Highways

2
6
12
16
t4
5
2
0
8
6
9
P
Labor Relations 1
Lottery 2
Medical Bd. 59
Midwives Bd. 1
Nursing Bd.
NH Administrator Bd.
Optometric Bd.
Outfitters & Guides
Pharmacy Bd.
Physical Therapy Bd.
Podiatry Bd.
Psychology Bd.
Real Estate Apprs. Bd.
Real Estate Div.
Securities Div.

Teacher Tenure

63
1
1
1
4
3
7
5
©
5
133
3
6
0
1
1
3

Insurance Div. e
1
2

19
1

82
3
1
6
5
4
2
5
3
18
2
1

1
1

ucccC
TOTALS 375

0
0
0
0
0
0
0
0
0
2
0
0
0
7
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
2

0
0
3
0
2
1
2
2
3
1
2
1
0
1
0
19
0
0
9
0
4
0
0
2
2
1
0
2
2
8
1
1
0
130

175
3
0
1

13
7
3
13
n

2
9
3
1

605
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AFDC -FRAUD
AFDC

Aid to the Blind
AND
ChildCare/DayCare
CRSP

Day Care Licensing
Expungement
Food Stamp Fraud
Food Stamp

Foster Care Lie.
Foster Care Fee
Funeral/Burial
HCA

HCBS (PRO)

LEAP

Medicaid

Merit System

Old Age Pension
Provider -Appeals
Subsidized Adoption
Tax Intercept/ State
Tax Intercept/Fed.

TOTALS !
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DIV. OF ADMINISTRATIVE HEARINGS

SOCIAL SERVICES CASE COUNTS

DOCKETED

197

217

13

4

468
285

EB88 8858888 o0n an

0

DOCKETED

1924

FY

94/95

HEARINGS

MERITS PROC.

°B w e RBBBEBROooenNdgNIBEVER o 9

°B O REoBREE»Oo®wodREBLORRREORBE

HEARINGS

1146

DECISIONS
MERITS PROC
106 p:3
123 106
0 0
50 67
1 6
2 2
1 3l
40 73
318 124
124 127
2
10 17
0 0
10 16
20 15
18 4
14 %8
13 16
% >
4 >
2 0
<o) 23
O -
DECISIONS
| 1881



Division of Administrative Hearings
FY 95/9%

APPROPRIATION BY JBC

AGENCY APPROPRIATED RATE- ALJ APPROPRIATED
HOURS PARALEGAL
PUBLIC HEALTH 170 $89.35/ $15,189
$35.27
HCP& F 1,993 $178,075
HUMAN SVCS. 6,983 f $557,088
WORKERS’ 17,037 ( $1,430,104.
COMPENSATION
LABOR 108 f 9,650
RELATIONS
REGULATORY 5,318 i 417,622
AGENCIES
SECY. OF STATE 611 i 54,593
rerrs pmee o« 196 1 - ~ CTPVETIV e v
aAves M " ' '
or
0o o ! . . - * ' (X}
. r-1u 1
2,662,321

TOTALS 32,220



DIVISION OF ADMINISTRATIVE HEARINGS
STAFFING SUMMARY COMPARISONS

91/92 9%5/9%
ALJ IV (Director) 10 10
ALJ Il (Supervisory) 20 25
ALJ Il (Grand Junction) 0 10
ALJ | 120 105
Adm. Prog. Specialist IV 10 10
Legal Assistant || 20 20
Legal Assistant | 10 10
Hearings Reporters 50 50
Program Assistants 10 40
Adm. Assistant |l 0 375
Adm. Assistant [l 0 36
Word Processors 50 0
Sr. Secretary 10 0
Secretary 10 0
Sr. Adm. Clerk 30 0
Clerical Assistant 10 0
Adm. Asst. Intern 0 10
TOTALS 360 36.35

Note: _ Forty-one individuals, statewide, equal 36.35 FTES. In Denver, there are 30 individuals who equal
270 FTEs. 17A.L.J.sequal 150FTEs. Workers' compensation is handled by 12 individual A.L.J.s who equal

8.7 FTEs. 7Hearings Reporters equal 50 FTEs.

-14-



ANALYSIS OF WORKERS’ COMPENSATION ADJUDICATION STATISTICS

FOR LAST THREE FISCAL YEARS

Attached are adjudication statistics for workers' compensation, social services
and all other (including regulatory law) cases for the last three Fiscal years. In
fiscal year 92/93, 9.0 judges rendered 11,265 decisions for a cost of $112 per
decision. The hourly billing rate in FY 92/93 was approximately $67 per hour

for judge services.

In FY 93/94, 21% of all workers' compensation cases docketed with the Division
of Administrative Hearings resulted in hearings on the merits. S.2 judges
rendered 11,408 decisions for a cost of $113 per decision. In FY 93/94, it was
approximately $77 per hour for judge services.

In FY 94/95 19% of all workers' compensation cases docketed with the Division
of Administrative Hearings resulted in hearings on the merits. 8.7 judges
rendered 12,211 decisions. The cost per decision in FY 94/95 was $112. The
hourly billing rate in FY 94/95 was approximately $76 per hour for judge

services.

The decreasing ratio of hearings held to cases docketed indicates that the
Division of Workers' Compensation prehearing mechanism has been successful

in streamlining cases, and catalyzing some settlements, thus, a lower

percentage of cases docketed result in hearings.

In FY 93/94, there was a 14% decrease in the number of hearings on the merits

held. In FY 94/95, there was a 1% increase (from FY 93/94) in the number of
hearings on the merits held. The number of cases docketed has not risen
dramatically. In FY 93/94, there was a 4.5% decrease in the number of cases
docketed (from the previous year, FY 92/93), however, there was only a 4%
increase in the number of cases docketed over three fiscal years. Considering
Colorado’s increasingly full employment picture and escalating economic
prosperity from three years ago, increase in cases docketed is very low and can
be attributed, in part, to an increase in the number of cases being resolved

before hearing.

In FY 92/93, 23% of cases docketed resulted in merits hearings and 27%
resulted in merits decisions. In FY 94/95, 19% of cases docketed resulted in

merits hearings and 26% of cases docketed resulted in merits decisions.



CASES HEARINGS
DOCKETED HELD
11,211 (WC) 5,213 (WC)

1,252 (S) 784 (S)
348 (0) 154 (O)
Totals:12,811 6,151

W.C. MERITS
HEARINGS

2,598

Note:
S mSocial Services

WC mWorkers' Comp.

DECISIONS
RENDERED

11,265 (WC
784 (S)
160 (0)

12,209

W.C. MERITS

DECISIONS

3,049

FY 92/93 (ACTUAL)

#0F FTE
ALJs
HEARING
CASES

9.0 (W.C.)
3.7 (S)
2.25 (0)

14.95

HEARINGS
PER FTE

580 (W.C.)
212 (S)
68 (O)

411

# OF FTE ALJs
HEARING WC CASES

9.0

DECISIONS
PER FTE

1,252 (W.C.)
212 (S)

71 (O)

816

MERITS HEARINGS
PER A.L.J

289

23 % OF W.C. CASES DOCKETED HEARD ON MERITS IN FY 92/93

.0 - AllOther
CASES HEARINGS
DOCKETED HELD
10,600 (WCQC) 5,410 (WC)
1,578 (S) 754 (S)
275 (O) 148 (O)
Totals:12,453 6,312

W.C. MERITS
HEARINGS

2,224

21 % OF W.C. CASES DOCKETED HEARD ON MERITS IN FY 93/94

DECISIONS
RENDERED

11,408 (WC
1,440 (S)
548 (O)

13,396

W.C. MERITS

DECISIONS

2,297

FY 93/94 (ACTUAL)

#0F FTE
ALJs
HEARING
CASES

8.2 (W.C.)
3.8 (S)
2.6 (0)

14.6

HEARINGS
PER FTE

660 (W.C.)
198 (S)
57 (O)

432

# OF FTE ALJs
HEARING WC CASES

8.2

DECISIONS
PER FTE

1,391 (W.C.)
379 (S)

211 (O)

918

MERITS HEARINGS
PER A.L.J.

271

DOCKETED
PER FTE

1,246 (W.C.)
338 (S)
155 (O)

857

COST PER
DECISION

$112
5621
$2,064

$170

MERITS DECISIONS

PER ALJ. [/

DOCKETED
PER FTE

1,293 (W.C.)
415(S)
106 (O)

853

339

COST PER
DECISION

$113
S357

$644

$161

MERITS DECISIONS

PER A.L.J.

280



CASES
DOCKETED

11,662 (WC)
1,924 (S)
327 (0)

Totals:13,913

HEARINGS
HELD

6,035 (WC)
1,146 (S)
170 (0)

7,351

W.C. MERITS

DECISIONS
RENDERED

12,211 (WC
1,881 (S)
778 (0)

14,870

W.C. MERITS

FY 94/95 (ACTUAL)

#0F FTE
ALJs
HEARING
CASES

8.7 (W.C.)
3.8 (S)
2.6 (0)

14.6

# OF FTE ALJs

HEARINGS
PER FTE

694 (W.C.)
302 (S)
65 (0)

503

DECISIONS
PER FTE

1,444 (W.C.)
495 (S)
299 (0)

1,018

MERITS HEARINGS

DOCKETED
PER FTE

1,300 (W.C.)
302 (S)
126 (0)

953

COST PER
DECISION

$112
$311
$410

$153

MERITS DECISIONS

HEARINGS DECISIONS HEARING WC CASES PER A.L.J. PER A.L.J.
2,250 3,052 8.7 259 351
19 % OF W.C. CASES DOCKETED HEARD ON MERITS IN FY 94/95
FY 95/96 (PROJECTED, Bused on 3/4 of Fiscal Year)
CASES HEARINGS W.C. DECISIONS #OF FTE HEARINGS DECISION W.C. DOCKETED COST
DOCKETED HELD MERITS RENDERED ALJs PER FTE S MERITS PER FTE PER DECISION
HEARINGS HEARING PER HEARINGS
HELD CASES FTE PER ALJ

11,556 (WC) 5,659 (WC) 2,025 (WC) 11,403 (WC) 8.7 (WC) 650 1311 233 1328 $125**
1.692 (S) 1.164 (S) 1,728 (S) 3.8(C) 306 455 445 $425**
348 (0) 144(0) 708 (O) 2.6 (0) 55 272 134 $702%*
Totals:13,596 6,067 13,839 14.6 477 948 931 $192**

W.C. MERITS
HEARINGS

W.C. MERITS
DECISIONS

# OF FTE ALJs
HEARING WC CASES

MERITS HEARINGS
PER A.L.J.

MERITS DECISIONS
PER A.L.J.

2,025 4,141 8.7 233 476

Beginning on July 1.1995, Division of Administrative Hearings assumed full costs of rent and operating costs for W C. adjudications -
Before. Division of l.nbor nnd Fmplnvment horn those costs - an Increase of t17r,.(W) per venr took ettert



WORKERS"COMPENSATION BACKLOG COMPARISON

6-30-91
UNDER 20 DAYS 100
20-30 DAYS 37
30-60 DAYS 9
60-90 DAYS 0
OVER 90 DAYS 1
TOTAL 147
12-31-92
SUMMARY ORDERS
UNDER I5WORKING DAYS 21
OVER  15WORKING DAYS 0
SPECIFIC FINDINGS
UNDER 25 CALENDAR DAYS 14
OVER 25 CALENDAR DAYS 0

GRAND TOTAL 3H



6-30-95

SUMMARY ORDERS

UNDER 15WORKING DAYS
OVER 15WORKING DAYS

SPECIFIC FINDINGS

IUNDER 25 CALENDAR DAYS
IOVER 25 CALENDAR. DAYS

GRAND TOTAL
3-31-9%6

SUMMARY ORDERS

UNDER 15WORKING DAYS
OVER  15WORKING DAYS

SPECIFIC FINDINGS

UNDER 25 CALENDAR DAYS
OVER 25 CALENDAR DAYS

GRAND TOTAL

29

42

24

14



COURT REPORTER TRANSCRIPTS

The 1988 John Lewis study of the workers' compensation system
noted that court reporter transcripts, in workers' compensation cases, were
lodged, on the average, within 99 days from the date of request for
transcript. The Division of Administrative Hearings has 5.0 FTE staff
court reporters. All of the staff court reporters exclusively serve the
workers' compensation adjudication system. [The Division contracts court
reporter services in regulatory law cases and electronically records most
social services cases]. As of October 20, 1992, court reporters were lodging
transcripts, on the average, within 35 days from the date of request for
transcript. As of March 31, 1996, the court reporters were lodging their
transcripts, on the average, within 68 days from the request for
transcripts. The explanation for the increased transcript backlog is that
the A.L.J.s are spending much more time in the hearing room now. as
opposed to 1992, thus, longer transcripts. Average time for lodging
transcripts, by anonymous court reporter, is as follows:

COURT REPORTER #1 - 39 DAYS
COURT REPORTER #2- 107 DAYS
COURT REPORTER #3- 45DAYS
COURT REPORTER #4 - 28DAYS
COURT REPORTER #5- 105DAYS

COURT REPORTER #6- 85DAYS
COURT REPORTER #7 -- Inadequate Information available.

OVERALL AVERAGE 68 DAYS

NOTE: Included in the average time for lodging transcripts are requests for extension
of time, made by the court reporters to the merits Administrative Law Judge.
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COMPLAINT HANDLING SYSTEM/
DOCUMENTED COMPLAINTS AND PRAISES
IN FY 94/95 AND 95/96

Complaints:

The complaint hundling system of the Division of Administrative Hearings is designed to
encouraqe formal written complaints when serious allegations are made. The Division Director either
personally handles formal written complaints or is involved in the handling of a complaint by a
supervisor in the Division. A telephone complaint Iog is maintained bY the Division Director; a written
workers' compensation complaint Hie is maintained; a written regulatory agency and social services
complaint file is maintained; and, in cases of serious complaints, a separate file, concerning the specific

complaint, is maintained by the Division Director.

~ The public is made aware of the complaint handling system through trade news releases, posting
on Division bulletin boards, speaking engagemlents by administrative law judges and other support
Personnel and customer satisfaction postcards available at the Division counters where the public comes

0r Service.

All formal complaints are investigated thoroughly. Complainant .re kept posted concerning the
}?rogres_s of the investigation and a written response resolving the complaint is sent to the complainant.
he Division Director or a suP_erwso_r handles formal complaints. At the outset, the complainant is
specifically advised that a full investigation will be done and the complainant will be notified of the
resolution in 30 days. If a complainant is not satisfied with the Division Director's resolution of the
complaint, the complainant is advised that this may be appealed to the Executive Director of General

Support Services. In a case ofan ethics.complainta(?ams_t an administrative law judge, the complainant
is advised that the provisions of the Division of Administrative Hearings’statute, C.R.S. 24-30-1001 et

$eq., provide that the Executive Director's disposition of a complaint may be appealed to the Governor’s
Ethics Commission.

There were J4written complaints against administrative law judges in FT 94/95: 12in workers'
compensation; 1in social services; and, linvolving regulatory a%enC|es. There was one telephone
complaint which was not followed up by a written complaint. This was satisfactorily resolved by
expediting a decision that had "fallen in the cracks.” Ofthe 14complaints filed, two were meritorious
and two others had enough merit to warrant cautioning and counseling the A.L.J.s,

The two meritorious complaints involved timeliness of decisions. One involved a workers'
compensation case wherein the file "fell in the cracks" between the Division of Workers' Compensation
and the Division of Administrative Hearings. The fact that the matter was ready for an order in late Jgglg
1995 and was not brought to the attention to the administrative law }udge until late September, 1995,
involved a process problem of movement of files between the Division of Workers' Compensation and the
Division of Administrative HearinFs. The Division of Administrative Hearings accepted full
responsibility for the problem and resolved the matter with a sincere apology to the party and the prompt
issuance of an order within a week from the time the problem was first discovered. The other complaint
involved a regulatory law matter; specifically, two securities cases wherein decisions were rendered in
excess of the Division’s internal 60 day standard (aswell as in excess of the Division’s internal 90-day
standard for complex cases). The judge agamsﬁwhom the complaint was made has a solid record of
extremely high quality and conscientious decisions. The complaint was resolved by the Chief Judge
cautioning the A.L.J. in-question and counseling the A.L.J. to strike a better balance between quality and

timeliness in order that internal time standards not be exceeded.



~ Representative unmeritorio.us complaints, %enerally, involve outcomes. In many instances, the
Division Director must counsel the'complainnnt that the proper recourse involves an appeal. In one
workers' compensation case, the complainant, a former police officer, concerning whom the Division
received information indicating a security risk, complained Lhat the administrative law judge had a police
officer in the courtroom (for courtroom security), thus, prejudicing the complainant's case. The matter
was thoroughly investigated, appropriate s.ecunt% was warranted under the circumstances, and the Chief
Judge found no prejudice to the complainant by virtue of an armed police officer being present in the

courtroom.

_ Another workers' compensation complaint involved an injured worker who complained that tho
udge was prejudiced against him because the judﬁe_demed his claim for permanent total disability
enefits. Complainant further complained because the judge refused to reopen his case, indicating that
a "reoPemng” in workers' compensation cannot be used as a substitute for an appeal on the merits. The
com’o aint was resolved by the Chief Administrative Law Judge advising the complainant that his only
legal recourse, under the circumstances, would have been a timely appeal; also, that there was no

evidence the judge was prejudiced against him.

One workers' compensation complaint involved an injured worker who complained that the judge
only awarded him three months of temporary total disability when, in fact, "the complainant was severely
disabled.” At the time of the complaint, the case was pending before the Colorado Court of Appeals. The
matter was resolved by the ChiefAdministrative Law Judge advising the complainant that he (the Chief
Judge) could not comment on the case because it was pending before the Court of Appeals. One workers'
compensation case, referred by the Judicial Discipline Commission to the Chief Judge of the Division of
Administrative Hearings was that an A.L.J. ruled against the injured worker based on nonexistent
medical reports and subsequently dismissed his petition to review hecause the same was not timely (not
received in 20days). The complainant complained that he had timely mailed the petition and the jud(rje
must have misplaced it. The Chief Judge discussed this with th.e;udge in question and, ultimately,
determined that the petition to review was not timely. Also, the ChiefJudge determined that there was
an ade%uqte legal basis for the judge’s determination against the complainant. The matter was resolved
by the ChiefJudge writing the complainant and informing him that a timely appeal would have been the

only legal recourse for the complainant.

Another workers' compensation complainant complained that all of the witnesses had perjured
themselves in her hearing and the Division’s paralegal would not let the complainant communicate €x
parte with the mentsljud%e. The paralegal resolved the matter with a letter to the complainant outlining
the legal and ethical implications of exparte communication and the necessity for the complainant to file
a timely appeal. Another complainant, in another workers' comgensatmn case, complained that the
A.L.J. was conducting unlawful hearings and she expected the Director of the Division of Workers'
Compensation and the Chief Judge to intervene and prohibit that judge from continuing to conduct
unlawful hearings. Since tho hearings were allegedly unlawful, the complainant refused to ai)pear at
these hearings and the judge proceeded to take evidence and make a ruling despite the complainant's
nonappearance. The issue involved the insurance carrier's motion to change the complainant’s physician.
The matter was resolved by a letter to the complainant advising her that if she chose not to appear at
a hearing, she would have to be prepared to accept the legal consequences of that nonappearance.

~Another workers' compensation complaint, by a losing party, was that the A.L.J. showed bias
against the party. After a thorough investigation, including discussion with attorneys and parties
presentin the courtroom during the hearing plus a review of the tra_nscnﬁts, the Chief Judge determined
that the A.L.J. had made an adverse credibility determination against the complainant. One small part
of the complaint was that the judge tolerated the opposing party’s attorney smckermg in court. The
complaint was resolved with a letter to the complainant advising of the investigation, the facts discovered
and the resolution of the matter. The complaint was dismissed but the A.L.J. was cautioned not to
tolerate any party’s snickering in the courtroom and the complainant was so advised.



~Another representative Workers' compensation complaint involved judicial demeanor.
Specifically, the attorney complainant alleged that the judge was "arrogant, rude, condescending, overly
critical, mean spirited and impatient. . ..” The attorney complainant indicated that he had no problem
with the judge’s rulings or legal skills. The Chief Judge checked with other lawyers present in the
courtroom at the time and these lawyers did not corroborate the complainant’s complaint. As a matter
of fact, the lawyers questioned felt the judge had been courteous and patient but hurried because of the
enormous caseload at the time in question. The matter was resolved with a letter to the complainant
advising of the resolution of the matter, Sﬁeplflcallg, that the judge had been cautioned about exhibiting
greater temperance and more patience. Thejudge had also been cautioned to take extra pains to exhibit
courtesy to attorneys even if the attorneys appear to be using courtroom time inappropriately.

~Another representative workers' compensation complaint by an attorney was that the judge was
disruptive and insulting to the attorney to the point that the judge was so intimidating, the attorney
chose not to put on rebuttal evidence.” The Chief Judge thoroughly investigated this complaint and
learned that the complamm% attorney rarelx, if ever, appeared in workers' compensation cases and was
not aware of the short time [imits available for proceeding in these cases. In any event, t'ie complaining
attorney offered the complaint in a developmental sense, not in a punitive sense. The complaint was
resolved by the ChmeudgLe counseling the A.L.J. in question to show greater patience with Iawgers who
do not frequently try workers' compensation cases and to be more judicious in interruptions of counsel.

One social services complaint, which was determined to be without merit, involved a complainant
"who asked the Chief Judge to disqualify the social services judge because he was “rude, obnoxious and
bias (Sic)." The investigation revealed that thejudge had ruled against the complainant on credibility,
the complainant was somewhat disruptive in the hearing and the judge was required to exhibit more
firmness than normal in order to maintain control of the hearing room. The matter was resolved with
a letter to the complainant, outlining the appropriate legal recusal procedures (a motion for recusal
should be addressed to the judge sought to be recused) and politely indicating that the complaint was

without merit.

Praises:

. Regégsentatiye communications of praise involve a returned service questionnaire, postmarked
April 22, 1996 wherein the respondent, to the question “Were 5(0u treated courteously?” responded “Very
much so.” To the question, "Were your questions satisfactorily answered?” the response was “And then
some.” A letter of August 1994 from a lawyer, ruled against by a judge, stated "I applaud your excellent
decision ... even though you ruled against my claim for costs. It is nice to see truth and justice in the

area of workers' compensation law. . .”

~ Aletter of May 1995 involving support staff of the Division, reads as follows: “Thank you for
continually providing attention to service above and beyond the call of duty. On May 3, 1995, it came to
my attention that a deposition which was supposed to have been filed in Colorado Springs for use in an
immediate hearing was delivered to Denver and vice-a-versa. | greatly appreciate your efforts to swap
these depositions. This constitutes exemplary service on the part of¥ourselves and the Division of
Administrative Hearings." This letter was signed by an insurance defense lawyer, commending the
[[))aralegal in Denver and the program assistant in Colorado Springs for swapping the depositions half-way
etween Colorado Springs and Denver, after business hours.



1996 ADMINISTRATIVE LAW JUDGE AND
SUPPORT STAFF EVALUATION SURVEY

The Governor’s Office of State Planning and Budgeting, the
executive branch oversight agency, conducted the 1996 Survey. The
overall approval rate for A.L.J.s was 97%, 9 points higher than the 88%
reflected in the 1992 survey results. For A.L.J.s handling workers'
compensation cases, the 1995 approval rate was 91%, 6 points higher
than the 1992 survey results. The support staff, surveyed for the first
time in 1996 functions at a 96% approval rate.

Reported in full is the April 8, 1996 report of Marcelo Kort,
Deputy Director of the OSP&B.



STATE OF COLORADO

OFFICE OF STATE PLANNING AND BUDGETING

I 14 Sl.ne Copilot liuil'l.no
Denver. CO 80J0.1
Phone (JOIIBMi-Ui;

ny.Rnniff

CoorH IV

UirffIn/

MJEJVLOJR.A NJ) U_M

TO: Edwin L. Felter
Chief Administrative Law Judge

FROM Marcelo Kort APR 1 (j jggg
Deputy Director

DATE April 8, 1996 L
SUBJECT: Administrative Law Judge Evaluation Survey

The Governor’s Office of State Planning and Budgeting (OSPB) has analyzed the results of the
1996 Administrative Law Judge Evaluation Survey. OSPB acted as an objective third party in
implementing this year's survey by verifying the random selection of respondents and collecting
and analyzing ali surveys independent of the Division of Administrative Hearings.

This year's survey examined the performance of 17 Administrative Law Judges. Overall the
judges in the division are functioning at a 97% approval rate as shown in Table 1 Those
administrative law judges assigned to workers' compensation cases functioned at a 91% approval

rate, as shown in Table 2.

In addition i "ie administrative law judge survey, a support staff survey was also sent. The
results of this survey show that overall, the support staff is functioning at over a 96% approval
rate. The categories and results for each area are shown on Table 3.

The individual performance ofjudges, in terms of approval rate, ranged from 74% to 100%.

The 1996 survey was returned by 355 attorneys, randomly chosen, who had some contact with
at least one of the judges being surveyed within the last year. The approval rate encompasses hoth
the "Outstanding" and "Satisfactory" ratings for 14 different categories shown on the

accompanying tables.

The support staff survey was returned by 149 attorneys. The approval rate encompasses both the
"Outstanding” and "Satisfactory" ratings for four different offices (Denver, Colorado Springs,

Grand Junction, and Fort Collins) anc four categories.



10

11

12,
13,

14,

.26 -

TABLE 1

Promptness in Appearing for Hearing
Attentiveness to the Proceedings

Courtesy to Witness and Unrepresented
Parties

Courtesy to Counsel

Familiarity with the File and Adequacy
of Preparation

Ability to Preside, that is, Control the Hearing
Process in a Firm but Fair Manner

Ability to Conduct Prehearing Conferences
Ability to Conduct Settlement Conferences
Ability to Conduct Mediations

Knowledge of General Areas of ihe Law,
Rules of Evidence, and Procedure

Knowledge of Specific Areas of Law
Applicable to the Hearing

Promptness in Deciding Cases

Completeness and Clarity cf Decisons:
Legal Reasoning

Conscientiousness in Finding Facts and
Interpreting the Law Without Regard to
Possible Public Criticism

OVERALL

Outstanding
86%
81%

76%

70%

65%

59%
44%
45%

39%

52%

58%

45%

49%

61%
62%

Satisfactory Unsatisfactory

13%
19%

21%

25%

34%

38%
53%
50%

56%

46%

41%

41%

48%

34%

35%

0
0

3%

5%

1%

3%
3%
5%

5%

2%

1%

14%

2%

5%

3%
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TABLE 2

Promptness in Appearing for Hearing
Attentiveness to the Proceedings

Courtesy to Witness and Unrepresented
Parties

Courtesy to Counsel

Familiarity with the File and Adequacy
of Preparation

Ability to Preside, that is, Control the Hearing
Process in a Firm but Fair Manner

Ability toConduct Prehearing Conferences
Ability to Conduct Settlement Conferences
Ability toConduct Mediations

Knowledge of General Areas of the Law,
Rules of Evidence, and Procedure

Knowledge of Specific Areas of Law
Applicable to the Hearing

Promptness in Deciding Caces

Completeness and Clarity of Decisons:
Legal Reasoning

Conscientiousness in Finding Facts and
Interpreting the Law Without Regard to
Possible Public Criticism

OVERALL

Outstanding
67%

64%

61%

56%

56%

56%
56%
59%

53%

51%

54%

65%

47%

62%

58%

Satisfactory Unsatisfactory

30%

28%

32%

30%

35%

32%

42%

38%

40%

40%

38%

30%

40%

24%

33%

3%

8%

%

14%

9%

12%

2%

3%

%

9%

8%

5%

13%

14%

9%

-27-



TABLEJ

Outstanding Satisfactory Unsatisfactory
COURTESY
Legal Assistants 60% 39% 1%
Admin. Officer 41% 52% %
Secretarial Support 47% 52% 1%
Court Reporters (WC Only) 59% 40% 1%
Colorado Springs
Secretarial Support 71% 26% 3%
Court Reporters 7% 20% 3%
Grand Junction
Secretarial Support 67% 26% %
Court Reporters 76% 22% 2%
Fort Collins
Secretarial Support 74% 26%
Court Reporters 76% 24%
2. RESPONSIVENESS
Denver
Legal Assistants S7% 38% 5%
Admin. Officer 39% 56% 5%
Secretarial Support 46% 51% 3%
Court Reporters (WC Only) 48% 44% 8%
Colorado Springs
Secretarial Support 69% 29% 2%
Court Reporters 65% 26% 9%
Grand Junction
Secretarial Support 2% 22% 6%
Court Reporters 2% 24% 4%
Fort Collins
Secretarial Support 64% 36%
Court Reporters 67% 33%
3. SERVICE DELIVERY
Denver 37% 58% 5%
Colorado Springs 58% 38% 4%
Grand Junction 61% 39%
Fort Collins 37% 57% 6%
4, TIMELINESS OF CASE PROCESSING
Denver 41% 54% 5%
Colorado Springs 42% 48% 10%
Grand Junction 66% 31% 3%
Fort Collins _ 51% 43% 6%
55% 41% 4%

OVERALL

28-
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J. Schulman

M. Rumler
ALJM #0 ALJ. 1
#3 (W.C.)
M. Snider (See Pg. 2
A.LJ. | #36 For Details)
N. Conriick
A.LJ. | #35
N. Hopf
A.L.J. I #16
H. Conway Gandy
A.LJ. | #34
(Fort Collins)
E. Hudson
R. Walker Admn. Asst.
Leg. Asst. Il #70 I #108

D. Chenoweth
jirgs. Rptr. #83

N. Dorland
Hrgs. Rptr. #96

T.E. McGinn
Hrgs. Rptr. #81

P. Nye

Hrgs. Rptr. #88

T. Koehler
Hrgs. Rptr. #110

ORGANIZATION CHART

Division of Administrative Hearings -- Denver, Colorado (1031SO:-2Am
Edwin L Felter, Jr.

Direetoi & Chief Administrative Law Judge IV -« i\>s No M

J. Wells
A.LJ. Il #51
(Colorado Springs)

C. Wheelock
A.L.J. 1 #10

M. Goodenough
Hrgs. Rptr. #93

C.A. Newton
Prog. Asst. | #95

B. Henk
A.L.J. | #44

S. Baldwin
Admn. Asst. Il #102

J. Heitzmann

D. Sorenson

Admn. Prog ALJ Il #45
Spec. 1V (Soc Scrv j
#20 I I

|t 1:" £
S Brown D Stimniel
Admn. Asst Il #39 ALJ 1 u2
P. Buyaki T Moeller
Program Asst. 1 #66 ALJ | »19
P Lopez
Admn Asst Il #38
D Garcia
Admn. Asst. Il #24
D. Smith

Leg. Asst. | #107

(Cont

E Martinez
ALIJ I -4
(Grand Junction)

M A Williams
Prog Asst | -0j}

R E Chenoweth
Hrgs Rptr’ «S7

*A LJ = Administrative Law Judge

on Pg 2)

(Rev Eft’ 2/96>



ORGANIZATION CHART
Division of Administrative Hearings -- Denver. Colorado (303) 894-2500
Edwin L. Felter, Jr.
Director & Chief Administrative Law Judge IV - Pos No 14

MORGAN RUMLER, A.L.J. 1l

(W.C.) #3
B. Friend M. Decker
A.L.J. | #5 Admn Asst Il #80
R. Erickson M. Fischer
A.LJ. | #12 Admn. Asst I #91
M. Stuber S Lieber
A.L.J. | #18 Admn Asst Il #101

J Perry
Leg Asst Il #92

T. Rivera
Admn. Asst Intern #85

D. Smart
Prog. Asst | #89



State

CA

FL

MA

TN

Co

MN

MO

NJ

WA

Wi

NC

MD

HI

ND

TX

wy

SC

SD

GA

KY

LA

Year Created

1045

1974

1974

1974

1976

1976

1978

1978 79

1981*- 82

1983

1986

1983

1989

1990

1991

1991

1992

1993

1993

1994

1994

1995

94

94

Nnmc

Office of Admin. Hearings
w/i Dept, of General Services

Div. of Admin. Hearings
w/i Dept, of Administration

Admin. Law Appeals Div.

Admin. Procedures Div.

Div. of Admin. Hearings w/i
General Support Services

Office of AdmLn. Hearings

Admin. Hearings Commission

Office of Admin. Law
Office of Admin. Hearings

Div. of Hearings & Appeals w/i
Dept, of Administration

Appeals &. Fair Hearings Div w/i
Dept, of Inspcct’s & Appeals
Office of Admin. Hearings
Office of Admin. Hearings
Office of Admin. Hearings
Office of Admin. Hearings

Office of Admin. Hearings

Office of Admin. Hearings

Office of Admin. Hearings
Office of Admin. Hearings

Office of State Admin. Hearings

Div. of Admin. Hearings w/i
Office of Attorney General

Div. of Admin. Hearings wii
Dept, of State Civil Service

| Appointing Authority

Govenor
4 years coterminous

Governor & Cabinet as
Admin. Commission

Sec of Admin. &
Finance

Sec. of State

Exec. Director of GSS/
Personnel

Governor -6 years

Governor <6 years

Governor -6 years
Governor 5 years

Governor

Governor -4 years

ChiefJustice *4years
Governor -6 years
Governor

Governor «6 years

Governor - 2 years

Governor *4 years
coterminous

Legislature
Governor

Governor

Attorney General

Governor

CENTRAL REARING AGENCY STATES BY YEAR CREATED

Jurisdiction

List in

Exclude

Exclude

List in

Exclude

List in

Tax, Medicaid
Licensing, Insurance

Exceptions
Exceptions

List in

List in

Exceptions

List in

Listin

Exceptions

Originally all agencies
w/o fulltime ALJs,

others added

List in

Listin
Opt out, but none did

All w/i APA except
Labor & Workers'
Compensation

Exceptions

Exceptions

ALlJs

38 & 20
Cont.

32

10

17

67

45
64

15

16

55

70

1

6

12

33+ 25
on

Contract

4

Chart prepared by Administrative Law Judge Edward J. Schoenbaum, Editor-in Chief, Journal ofthe National
Association ofAdministrative Law Judges, 1108 South Grand West, Springfield, lllinois 62704 (217) 524-7836 or fax

524-7824 for updates.

Legislation has also been introduced in: lllinois, Indiana, Ohio, New York, Ariiona, Connecticut, and the District of

Columbia.



STATE CENTRAL HEARING AGENCI H.iUm )KJ Kk

Jurisdiction CA CcO FL GA 1A KY A MI) MA MN
Agriculture P F PP P F P
Alcohol Lie P P* o Lie P P F Lie. P Lie.
Audit/Pensions P F
Child Support P
Commerce/lns Lie P P P F P P p
Comm. Affairs P F
Comm. Colleges P F Grants Pro
: ConsumcrAffnirs P P Lic.P.
Contracts LicP P F p
Corrections P F Griev P
|l CrimoVicl Comp. P P P
Education TF P P F C F P F P
| Education/Special P F F
' Empl. Security F
Environmental P Perm.P Perm.P Perm.P P F \
Fair Empl.Housg Emp.P P F P
Health P P F P P P P
Human Relations P F P Discrim P F
Justice Lie.P P F LicP P
Labor P P P Lic.P P
Motor Vehicles Lic.P P F P P p
Natrl. Resources P F P Lic.P.
Pension P P p p
PersonDisabARetire P P P F Bcn.P
Pers. Discipline Pro P p P FE
Police DiscipADisabl F P
Professional Registr. Lic.P Lic-P Lic.P P P
Probation A Parole P P
Public Utilities P F p
Rule Challenges F
SaftyProper.y Forfeit
Social Scrvs. Benefit P F P P F p
Social Scrvs. License Lic.P P P P o] p
Tax F P F
T&xi-Limo
Transit Authority P
Transport. Contract P P
Veterans o]
Workers’ Comp. P F

P = Proposed Decision F=Final Decision Lie. = Licensing Gricv. =Grievance Bene = Benefits
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Jurisdiction
Agriculture
Alcohol
Audit/Pensions
Child Support

j Commerce/Insur.

| Comm. A/fairs

1 Comm. Colleges
ConsumerA/fairs
Contracts
Corrections

1 CnmeVict.Comp.
j:L Education
Education/Spec.
Empl. Security
Environmental
Feir Empl.Housg
Health
Human Relations
Justice
Labor
Motor Vehicles

Natrl. Resources

Pension

PersonDisabiRetire
Pers. Discipline
Police Disrip&Disabl
Professional Registr.
Probation & Parole
Public Utilities

Rule Challenges
SaftyPropcrtyForfcil
Social Scrvs. Benefit
Sccial Scrvs License
Tax

TaxiLimo

Transit Authority
Transport. Contrnct
Veterans

Workers' Comp

MO

NJ

Lie.

Lie.

Lie.

Lie.

Lie.

Lie.

Ben

Pro

STATE CENTRAL HEARING AGENCY JURISDICTION

NYC NC
P
Lie. P.
P
P
Grant
P
Deb P
D P Gricv
P
CF
P
Lie. P.
P Lie. P.
P
P
P
! P
P P
P
P P
P
P
Lie.
P
P P

ND

P

P

SC

Lic.&Vio.

Ins & Lie

Lie.

Coj

Lie. W.

Lie.

Limited
Lie Appeal

TaxAProprty

SD

TN

X

Lie. P.

Lic.P

Bcn.P

Ben



§ 4462320

State Giovernment
Article 7. Legislative Review of Rules.

Section
320. Legislative annulment of regulations and review

~ Sec. 44.62.320. Legislative annulment of regulations and review, (a) The leg.
islature, by a concurrent resolution adopted by a vote of both houses, may annul a
regulation ofan agency or department. . .

%b) At the same time a requlation is filed by the lieutenant governor, the lieutenant
governor shall submit the requlation to the chairman and all members of the Adminis-
trative Regulation Review Committee for review under AS 2420400 — 2420460
toqetherwnh the fiscal information required to be prepared under AS 44.62.195. (8 lart
VIl (ch 1{ch 143 SLA 1959 am § 3ch 149 SLA 1962 am § 2ch 72SLA 1963,am § 2¢ch
27 SLA 1975;am § 5ch 64 SLA 1978 am § 3ch 16 SLA 1930)

NOTES TO DECISIONS

Legislative veto unconstitutional. —The legis-

lative veto contained in subsection (a), which provides
that the “legislature, by a concurrent resolution
adopted by a vote of both houses, may annul a
regulation of an agency or department,"” violates art.

Il of the state constitution. State v. A.L.I.V.E. Volun-

tary, 606 P.2d 769 (Alaska 1980).

No implied general power to veto agency regula-
tions by informal legislative action exists. State v.
A.L.I.V.E. Voluntary, 606 P.2d 769 (Alaska 1980).

Cited in Wickersham v. State, Com. Fisheries En-
try Comm’n, 680 P.2d 1135 (Alaska 1984).

Article 8.Administrative Adjudication.

Section

330. Application of AS 44.62.330 — 44.62.630

,';4 Delegation of power by agencies
Appointment of hearing officers

L Accusation

370. Statement of issues

380. Service of accusation

390. Notice of defense

400. Amended or supplemental accusation

410. Time and place of hearing

420. Form of notice of hearing

430. Subpoenas; witness fees

440. Depositions

450. Hearings

460. Evidence ruies

470. Evidence by affidavit

480. Official notice

Section

490. Amendment of accusation after submission

500. Decision in a contested case

510. Form and retroactivity of decision

520. Effective date of decision; stay

530. Default

540. Reconsideration

550. Petition for reinstatement or reduction of pen-
alty

560. Judicial review

570. Scope of review

580. Continuances

590. Contempt

600. Voting procedure

610. Charge

620. Power to administer oaths

630. Impartiality

NOTES TO DECISIONS

Applicability to university pre-termination
hearings. — This chapter governs the process to be

employed by a university in the conduct of pre-

termination hearings, permitting the parties to be
represented by counsel who can question witnesses

and make arguments. Odum v. University of Alaska,
845 P.2d 432 (Alaska 1993) (decided before the 1993
repeal of AS 44.62.330(a)(45).

Applied in Schnabel v. State, 663 P.2d 960 (Alaska

Ct. App. 1983).

Sec. 44.62.330. Application of AS 44.62.330 — 44.62.630. (a) The procedure ofthe

state boards, commissions, and officers listed in this subsection or of their successors by
reorganization under the constitution shall be conducted under AS 4462330 —
44,62.630. This procedure, mcludmg, but not limited to, accusations and statements of
issues, service, notice and time and place of hearing, subpoenas, depositions, matters
concerning evidence and decisions, conduct of hearing, judicial review and scope of
judicial review, continuances, reconsideration, reinstatement or reduction of penalty,

contempt, mail vote, oaths,:
chapter, notwithstanding sin
commissions, and officers lis
under AS 44.62.330 — 44.62
(1) E&epealed, § 5¢h 159
(2) Board of Chiropractic
3) Board of Dental Exam
(4) State Board of Registi
5) [Repealed, § 13ch 211
(6) Board of Examiners ii
) gRepeaIed,é 5¢ch 159
(8) State Medical Board,;
© Division of Lands und
(10) Board of Nursing;
(11) Board of Pharmacy;
12) Board of Public Acco
3) Department of Laho
provided in (c) of this sectio
(14) Real Estate Commis
(15) Alaska Workers’ Cc
expressly provided by the A
(16) Department of Tran
aeronautics and communica

a7) [Repealed, ch k
s) [Repealed, § 49¢h 9
(19) [Repealed, § X4ch 1
(20) [Repealed, § 16¢h 8
21) [Repealed, § S4ch 1
(22) [Repealed, 3 11.ch |

~(23) Department of Publi
license under AS 18.65.400
~(24) Department of Heal
tioning, or revocation ofa 1
admissions or assessment ¢
(25) Repealed,g 60ch S
(26) [Repealed, § 4ch 12
(27) Department of Hea
Conservation underAS 17.2
Commerce and Economic Dj
funeral directors under AS
(28) Department of Hea
under AS 18.20.010 — 18.2
(29) Eiepealed, § 4ch v
30) Department of Env
concerning the; requlation \
(31) Repealed,gg 40¢
(32) [Repealed, 8 4¢h 1
(33) Board if Marine Pi
(34) Alaska. Police Stan<
~(35) Department of Coi
licensing and related fune
36) Board lfDlspensm
37) [Repec. led, § 20ch



§ 44.62.330

(3%)] Administrative Procedure Act

. jontempt, majl vote, oaths, impartiality, and similar matters shall be governed by this
chapter, notwithstanding similar provisions in the statutes dealing with the state boards,
commissions, and officers listed. Where indicated, theProce_dure that shall be conducted
under AS 44.62.330 — 44.62.630 is limjted to named functions ofthe agency.

ERepeaIed, § 5ch 159SLA 1980]
oard of Chiropractic Examiners;

3) Board of Dental Examiners; . _

4) State Board of Registration for Architects, Engineers, and Land Surveyors;

Eepealed, § 13¢h 218 SLA 1976]
oard of Examiners in ORtometr ;

éRepealed, § 5ch 159SL 1980.{

tate Medical Board; .

9) Division of Lands under Alaska Land Act where applicable;

10) Board of Nursing;

11) Board of Pharmacy;

12) Board of Public Accountancy; . _

13) Department of Labor as to functions relating to employment security only as

provided in (c) of this section;

14) Real Estate Commission; .
15) Alaska Workers” Compensation Board, where procedures are not otherwise

expressly provided by the Alaska Workers’ Compensation Act; . _

16) Department of Transportation and Public Facilities, as to functions relating to
aeronautics and communications;

17) [Repealed, § 12ch 131 SLA 1980]

18) [Repealed, § 49ch A SLA 1980%

19) [Repealed, § X4ch 169 SLA 1978]

20) [Repealed, § 16¢h 82 SLA 1982

21) [Repealed, § S4ch 169 SLA 1978,

22) (Repealed, 8 11ch 181 SLA 1976, . , ,

23) Department of Public Safety, as to suspension or revocation ofa security guard’s
license under AS 1865400 — 18.65490, . o .
(24) Department of Health and Social Services, relating to denial, involuntary condi-
tioning, or revocation ofa license issued under AS 47.35, or sus%ensmn of operations or

admissions or assessment ofan administrative fine under AS 47.35;

3 E&epealed,g 60ch 9B SLA 1966

2 .
§26 Repealed, 3 4ch 120SLA 1971 . _
27) Department of Health and Social Services and Department of Environmental

Conservation under AS 17.20 (Alaska Food, Drug, and Cosmetic Act), .md Department of
Commerce and Economic Develogmentm connection with the licensing ofembalmers and

funeral directors under AS 084 . . . . .
(28) Department of Health and Social Services and the Hospital Advisory Council,

under AS 1820010 — 1820.130;

0
29 ERepeaIed, § 4ch 120SLA 1971 |
30) Department of Environmental Conservation, under AS 1835010 — 18.35.030,

concerning the requlation of tourist and trailer camps, motor courts, and motels;
31 Repealed,gg 40¢h 206 SLA 1975]

32) [Repealed, 3 4ch 106SLA 1970]

33) Board of Marine Pilots;

34) Alaska Police Standards Council: .
35) Department of Commerce and Economic Development under AS 0854 as to

licensing and related functions for big game guides and transporters;
3% oard ofD|spensm%l%pt|C|anS'
23 [Repealed, § 20ch 110SLA 1981]
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38) [Expired pursuant to § 3ch 128SLA 1974 am § 7ch 108SLA 1975]
39) Alaska Public Offices Commission:
40) Board of Fisheries:

41) Board of Game; . _ _ _ .
42) the Department of Education and the Professional Teaching Practices Commis-

sion with regard to proceedings to revoke or suspend a teacher’s certificate under AS
1420030 — 14.20.040 and AS 14.20.470§a)(4); . _

(43) Alaska Commission on Postsecondary Education under AS 1448 as to denial of
applications and revocation of authorizations and permits;

44) Department of Environmental Conservation, except to the extent that AS
4462360 — 44.62.400 are inconsistent with the manner in which proceedings are
initiated under the provisions 0fAS 46,03 and AS 46.14;

45) [Repealed, § 1ch 30 SLA 1993%
46) [Repealed, 8 77¢ch 14SLA 1987] , .
47) Board of Psychologist and Psychological Associate Examiners; . _

48) the Department ofFish and Game as to functions ielating to the protection offish
and game under AS 1605870;

49) Board of Veterinary Examiners; . . o

50) Department of Commerce and Economic Development concerning the licensing
and regulation ofnursing home administrators;

51) Board of Barbers and Hairdressers; . .

52) Department of Natural Resources concerning whe Alaska grain reserve program
under former AS 0312, . . o

(53) Department of Commerce and Economic Development concerning the licensing
and requlation ofaudiologists under AS 0811; . o

(54) Department of Commerce and Economic Development concerning the licensing
and regulation of hearing aid dealers under AS 08.55;

55) Board of Certified Real Estate Appraisers; .

56) Department of Labor as to functions related to employment rights of the
organized militia under AS 26.05.075;

57) Board of Certified Direct-Entry Midwives;

58) Board of Marital and Family herap){; . o

59) the Department of Health and Social Services and the Department of Adminis-
tration as to the licensing and regulation of assisted living homes under AS 47.33,

(b) The procedure ofan agency not listed in (a) ofthis section shall be conducted under
AS 4462330 — 4462630 only as to those functions to which AS 44.62.330 — 44.62.630
are made applicable by the statutes relating to that agency. .

fcl) Judicial review and scope ofjudicial review ofall final decisions ofthe commissioner
oflabor on an appeal relating to employmentsecurltéshall be in accord with this chapter
notwithstanding anything to the contrary in AS 2320 (Alaska Employment Security Act).
All other procedures ofthe Deﬁartmentquabor relating to employment security shall be
as provided in AS 2320 and the requlations under AS 2320, N _

(d) Exceptin a case of reinstatement or reduction of penalty, the provisions of this
chafter_ do not affect statutory provisions concerning

civil or criminal Ben.a!tles;. .

2) additional relief by injunction or restraining order; o

3) penalty provisionsrelating to suspension, revocation, reissuar.ce, and other similar
matters of licenses, permits, leases, concessions, and other similar matters;

(4) related matters that in their context do not relate to procedure. (§ 2(ch 2)ch 143
SLA 1959, am § 14ch 2SLA 1964; am § 60 ch 98 SLA 1966, am § 2ch 120 SLA 1966,
am § 1ch 58 SLA 1967, am § 18ch 143 SLA 1968, am § 2ch 83 SLA 1969; am § 2 ch
118SLA 1969;am 88 3 4ch 108SLA 1970;am § 6¢h 104SLA 1971 am § 4ch 120SLA
1971;am § 2ch 178 SLA 1S72;am § 5c¢h 179SLA 1972;am § 2ch 17SLA 1973;am § 3

625

ch 45SLA 1973 am § 2¢l
1974 am § 2 ch 128 SLA
88 39 40ch 206 SLA 1975
181 SLA 1976; am §§ 13,1
SLA 1977:am § 3ch 1408
am § 23¢ch 58 SLA 1980: a
ch 130SLA 1980; am § 12.
SLA 1980; am § 20 ch 110
SLA 1982:am § 2ch 100S
am § 77ch 14SLA 1987:
177SLA 1990;am § 8chll
am § 14ch 74 SLA 1993; a
01 SLA 1995; am § 12 ch

Cross references. — For cons
amendments, see 8§ 15, ch. 33
Temporary and Speciul Acts. Fo
sions relating to the 19S8 amendi
14, ch. 33, SLA 1996 in the "lbn

Acts.

Effect of amendments. —T1
effective May 12, 1989, substitul
mercial Services Board" for “G
Control Board” in paragraph (aX

The first 1990 amendment edd.

The second 1990 amendment, e
added paragraph (a)(55).

The first 1992 amendment, eflf
1992, added paragraph (aX58).

The second 1992 amendment
1992, added paragraph (ax57).

The first 1993 amendment, eff
repealed paragraph (ax45).

The second 1993 amendment
1993, added a section reference i

The first 1994 amendment, i
1996, in paragraph (aX24), inse
nial, involuntary conditioning, <
cense issued" and substituted “o
ations or admissions or
administrative fine under AS 4
boarding and foster homes for c!

The second 1994 amendment,
1995, added paragraph (aX59).

The 1995 amendment, eflec
substituted present paragraph
paragraoh, which read “Board .
ministrators.”

The 1996 amendment, effecti’
stitutcd present paragraph (a)
giaph (aX35), which read “Bi
Services Board.”

Editor's notes. — Section
provides that “(a) university
ongoing on May 27, 1903 she
procedures being followed befoi

Opinions of nttorney gene
the adjudication procedure is t
cedure for determinations of fa
paragrnph (dX4), which except;

Board of Governors of Ala
— The legislature expre6Bly



lisa,

We have ajudge standing by in Colorado, testifiers in Ancorage, and Mat-Su, as well as people
here in Juneau....

Do | let them go or canyou give me a time when they might be able to testify today ??

Because ofthe late start and the conferee ahead ofus we did not put the ALJ on line. He was to
call when Scott began testimony.

Mr. Felter needs to be released if there is not intention oftaking up HB-232 in a reasonable
periood oftime.

Thanks for your assistance-

Dave



