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FISCAL NOTE
S T A T E  OF A LA SK A  B IL L  NO. HB 232_______________
1997 L EG IS LA T IV E  SESSION
Revision D a te :______________________________________________ Dept, Affected: Alaska C o u rt System____________________
Title: Administrative Hearing Officers___________ BRU: Trial C o u r t s __________________________
_____________________________________________________________ Component:
Sponsor: Rep. Ogan_________________________ _____________________________________________
(Requestor: House Judiciary ____________ ___________ COMPONENT SERIAL NO- 768______________________

05/02/97 14:39 ©1907204829 2 ADMIN ACCOUNTING 0 0 0 2

E x p o n d i t u r & s / R 9 v a n u s 3 _____________   (Thousands of Dollars)
OPERATING EXPENDRURES FY 98 FY 99 FY00 FY 01 FY 02 FY 03
PEASONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS 4 CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES 1 I I | I I

ICHANGE IN REVENUES ( J | | | | I I

Fund Source__________________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mentai Health 
Othor

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate of any current year (FY 97) coat: None 

Positions
Full-Time
Part-Time
Temporary

ANALYSIS: (Attach a  separate page if necessary) 

No fiscal impact.

Prepared by: Doug Wooliver, Administrative Attorney
Agency: Alaska Court System_________

Phone:
Date:

Approved by: S tephanie J . Cole, Acting Administrative D irecto r/ 
Agoncy: Alaska Court System

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION e(5PI ESrfOGOVERNOR’S LEGISLATIVE OFFICE
0):MI>M

Rev 1/97

264-8265
05/02/97

05/02/97

Page 1 of 1
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STATE OF A LA S K A  B ILL  NO. HB232

1997 LEG ISLATIVE SESSION
Revision D a t e :  Dept Affected: Natural Resources_________

FISCAL NOTE

Title: An Act establishing the independent division BRU: Management & Administration
of administrative hearings in the Department of Admin... Component: Commissioner's Office
Sponsor: Ogan
Requestor: (H)JUD Component Serial No. 423

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY98 FY99 FY00 FY01 FY02 FY03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE Iff REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: $ none

POSITIONS
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

There is no anticipated fiscal impact to the Department of Natural Resources associated with implementation of this 
legislation.

J

Prepared by: Carol Carroll. D irecto|X^£^g^r Phone: 465-4730
Division: Support Ser-.ces ^  v  Date: 5-May-97
Approved by Commissioner. y  .  . -

 Date: _____________________
Agency: Natural/Resources_______ / /  / ______ ________ £ _____

(Rev n/95) hb«R5PA RER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICEpoga l of I
For further distribution information call the Governor's Legislative Office



FISCAL NOTE
STATE OF ALASKA BILL NO. HD 232
1997 LEGISLATIVE SESSION

CAPITAL EXPENDITURES

1002 Federal Receipt?
1003 GF Match
1004 GF
1005 G F/Program  R eceipts 
1037 GF/Mental Health
Other_____________________
Total

E stim ate  o f  c u r re n t y e a r  (FY 97) c o s t:  $ 

POSITIONS:
FULL-TIME * * *

PART-TIME
TEMPORARY

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CHANGE IN REV EN U ES( )

FUND SOURCE

ANALYSIS: (Attach a  se p a ra te  p ag e  if necessary )

The bill es tab lishes a new  independent Division of Administrative H earings within the  D epartm ent of 
Administration. The new  division would consist of a  Chief Administrative Hearing Officer (additional staffing 
needs will later be determ ined).

In order to accom plish the p roposes of this bill it ap p ears  that funding will be needed , at a minimum, for the 
Chief Administrative Hearing Officer. How the program  is structured will determ ine w hether there will be 
additional costs. A m ore definitive fiscal no te will be prepared when we have a better understanding of the 
ch an g es proposed. fl /  s

P repared by: Sharon Barton. D irector fa r  Phone: 465-5655
Division: A dm inistrative Services Date:

Approved by Com m issioner: M ark B oyer C  j J f e l - r n A  l/l/C
Agency: D epartm ent o f  A dm inistration I \  /  \

iS v isN C

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

Revision D ate :_____________________________________ _________ Dept! Affected: A dm inistration______________
Title: Independent D ivision o f  A dm inistrative BRU: O ffice o f  the C om m issioner
_______________H earings_________________________/ ____________Com ponent: A dm inistrative H earings (new)
Sponsor: Rep. O gan /  _______________________________
R equestor: H Jud_________________________________________ COMPONENT SERIAL NO.__________________

OPERATING EXPENDITUR FY 01 FY 02 FY 03
E x p en d itu re s /R ev e n u es (Thousands of Dollars)

For further distribution information call the Governor's Legislative Office

(Rov 1/35) P a ge  1 of 1



S T A T E  O F  A L A S K A

1997 L E G I S L A T I V E  S E S S I O N

F IS C A L  N O T E
B I L L  N O .  H B  232

Revision Date: 

Title: R e la tin g  to hearing o fficers

Dept, A ffected: Health and Social Services 

BRU: M edical A ssistance Admin

Ceinponent: Her -in g s  and Appeals

Sponsor:

Requestor:

Ogan

House Ju d ic ia ry

COMPONENT SERIAL NO. 1434
See also (S N # ):_____

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY98 FY99 FYOO FY01 FY02 FY03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCE _ANEOUS

(98.4)

9 8 .4

TOTAL OPERATING 0.0 0 .0

o6

0 .0 0 .0 0 .0

CAPITAL EXPENDITURES . __________ 1 _____________________ ______________

CHANGES IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prognm Receipts 
1037 GF/Mental Health 
Other (please specify)

TOTAL 0.0 0 .0 0 .0 0 .0 0 .0 0 .0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

-1

E s tim a te  o f  a n y  c u r r e n t  y e a r  (F Y 9 7 )  c o s t : $ 0 .0

ANALYSIS: (A ttauh  a se p a ra te  p age  if n e ce ssa ry )

HB 232 creates a new  division in the Department of Administration tha t contains all hearing officers in the sta te  w hose appeal 
process is governed by the Administrative Procedures Act. The only hearing officer in the Departm ent of Health and Social 
Services meeting this criteria is the hearing officer responsible for health care facility rate and audit appeals for the Medicaid Rate 
Advisory Commission. The assum ption in preparing this fiscal note is that this position will be transferred to the Department of 
Administration, and funding will bo transferred annually through a Reimburseable Services Agreem ent.

Prepared by: 
Division:

N ancy W eller

y -
Approved by Commissioner: 

Agency:

M cdical-A ssistancc

kttrciTFcrduc, Ctfmmission

- t V —  /  

Commissioner

Phone:
Date:

Date:

■165-3355
04/11/97

Department o f Health & Social Services
y  / ?  S 7‘/  7

PREPARER  T O  P R O V ID E  A L L  D ISTR IB U T IO N  C O P IES  T O  G O V E R N O R 'S  L E G IS L A T IV E  O FF ICE

For further distribution information, call the Governor 's  Legislative O ffice

(Rev 10/SCI/lsnoto.xls/DAS_DHSS Page 1 of
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W H Y  A L A S K A  N E E D S  I N D E P E N D E N T  H E A R I N G  O F F I C E R S  ?

T O  D E L I V E R  H I G H  Q U A L I T Y  A D J U D I C A T I O N  S E R V I C E S  F O R  T H E  S T A T E  O F

A L A S K A  I N  A  T I M E L Y .  C O S T  E F F I C I E N T  A N D  C O S T  E F F E C T I V E  M A N N E R .  

W I T H  R E S P E C T  F O R  T H E  D I G N I T Y  O F  I N D I V I D U A L S  A N D  T H E I R  D U E  P R O C E S S  

R I G H T S

W h e n  a n  a d m in is t r a t iv e  h e a r in g  p r o c e s s  in  o t h e r  s t a t e s  g e t s  e x t r e m e ly  h ig h  

m a r k s  f r o m  t h e  p u b lic , le g is la t u r e , a d m in is t r a t io n , ju d ic ia r y , a s  w e ll a s  t h e  S t a t e  

B a r  A s s o c ia t io n s , w h ile  s u b s t a n t ia lly  r e d u c in g  c o s t s  t o  g o v e r n m e n t , a n d  t h e  

p r iv a t e  s e c t o r , w e  in  A la s k a  n e e d  t o  g iv e  i t  c lo s e  s c r u t in y .

B A C K G R O U N D

A t  l e a s t  1 8  s t a t e s  h a v e  n o w  a d o p t e d  t h e  C e n t r a l  P a n e l  a p p r o a c h  t o  h a n d l i n g  r e g u l a t i o n  

d i s p u t e  r e s o l u t i o n .  W h i l e  i t  i s  n o t  p o s s i b l e  t o  l i s t  a l l  t h e  p r a c t i c a l  a n d  p o l i t i c a l  r e a s o n s  T o r 

s u c h  a d o p t i o n s ,  t h e  f o l l o w i n g  s u m m a r y  o f  i n f o r m a t i o n  f r o m  C o l o r a d o  i s  a g o o d  e x a m p l e  o f  

b o t h  t h e  m i s s i o n  a n d  r e s u l t s  o f  t h e i r  a d m i n i s t r a t i v e  h e a r i n g  p r o c e s s .

FROM COLORADO.......

* T h e  m o d e l  a c t  t h e y  h a v e  p r o v i d e d  f o r  o u r  r e v i e w  h a s  b e e n  u n a n i m o u s l y  a d o p t e d  b y  

t h e  A m e r i c a n  B a r  A s s o c i a t i o n  H o u s e  o f  D e l e g a t e s  ( 1 9 9 7 )

* T h e  C o l o r a d o  D i v i s i o n  o f  I n d e p e n d e n t  H e a r i n g  O f f i c e r s  ( C e n t r a l  P a n e l s )  r e p o r t s  t h e  

f o l l o w i n g  e f f e c t s  o f  t h e i r  e f T o r t s :

/. Increases efficiencies in all segments o f the hearing process
2. Substantially reduces typical hearing delays
3. Reestablishes public confidence in government
4. Builds a better business and investment climate in state
5. Relieves agencies of a burdensome, unpopular process
6. Provides all segments of government large or small, with same high quality 

o f adjudication services
7. Provides for clean budgeting by legislature and agencies
8. Eliminates undue agency influence
9. Reduces court costs by avoiding protracted litigation
10. Reduces agency costs both internally and externally
11. Encourages less controversial regulation
12. Reduces political bias in hearing process



S P E C I F I C  F I N D I N G S  B A S E D  O N  P U B L I C  S U R V E Y S  A N D  A U D I T S

* Worker’s comp. Premiums have been reduced by 22%

* Prior to establishing the Division the State had 40 Hearing Officers for workers comp. 
Including full time, part time, and contract personnel. After consolidation there were 12 
full time Hearing Officers on state payroll. Backlogs have now been reduced by 95%, 
with average hearing times of 88 days instead of the previous 263 days.

* The Hearing Office functions at a 97% approval rating as indicated by those they serve in 
the public and government.

* The Hearing Office has set a goal to not satisfy, but to delight those they serve.

* The Hearing Office staff’s mission is to further the goal of quality and timely 
adjudications.

* The Hearing Office constantly attempts to match the delivery of services with client 
expectations.

* The overall approval rating forjudges is 97% and 96% for staff.

* All complaints filed against the Hearing Office are thoroughly investigated, and the 
complaint process is well advertised and easy to use.

T h e  C o l o r a d o  H e a r i n g  O f f i c e  o p e r a t e s  o n  t h e  p r e m i s e .  “ W h e n  q u a l i t y  c u l t u r e  e x i s t s  i n  a n  

a d j u d i c a t i o n  o r g a n i z a t i o n ,  i t ’ s  a c c o m p l i s h m e n t s  c a n  b e  m e a s u r e d  a n d  i t ’ s  s u c c e s s e s  p r o v e n ,  

t h e  o r g a n i z a t i o n  w i l l  s u r v i v e  a n d  p r o s p e r  i n  t h e  2 1 s t .  c e n t u r v . w

Perhaps that is why the private sector development interests, have been the driving force in the 
adoption o f these new adjudication procedures which fc  :us not on what is right fo r  
government, but what is fa ir  to the citizen under their rights o f “due process



Table 1
Actual Expenditures for Administrative Appeals (see note 1 below)

(dollars in thou sand s)
Departm ent Fiscal Year 1994 Fiscal Year 1995 Fiscal Year 1996

A dm inistration (a) 727.8 886.6 812.8
C om m erce an d  E conom ic D evelopm ent (b) 837.4 928.1 1,056.6

C om m unity an d  R egional Affairs (c) 0.0 0.0 0.0
C orrec tions (d) No R e sp o n se  Yet No R e sp o n se  Yet No R e sp o n se  Yet
E ducation  (e) No R e sp o n se  Yet No R e sp o n se  Yet No R e sp o n se  Yet

Environm ental C onservation  (f) 0 .0 5.0 75.0
Fish a n d  G am e (g) 629.2 614 .5 612.6

Health an d  S ocia l S erv ices  (h) 341 .7 296 .0 353.4
L abor (i) 1 ,684.7 1,781.6 2 ,041 .0
Law (j) 0 .0 0.0 0.0

Military an d  V ete ran s ' Affairs (k) 0.0 0 .0 0.0
Natural R e so u rc e s  (I) 7 .0 7.8 0.8

Public S afe ty  (m) No R e sp o n se  Yet No R e sp o n se  Yet No R e sp o n se  Yet
R e v en u e  (n) 370 .7 374.1 352.6

T ransportation  an d  Public Facilities (o) 114.7 46 .0 137.3
University of A laska (p) 276 .2 192.2 205.6

A laska C ourt S y stem  (q) 2.9 5.3 12.3
Office of th e  G overnor, Lt. G overnor, an d  

Division of E lections (r) 16.8 9.6 46.3
Total 5,014.1 5 ,149 .2 5,706.3

NOTES:
(1) We sent a survey to each department and asked for administrative appeals expenditures for fiscal years 1994 through 1996.

We asked for the am ounts spent for personal services (hearing officers, persons serving in that capacity, and support personnel): 
contractual arrangem ents: and other costs including travel, equipment, and supplies. The request also instructed the departm ents 
to exclude costs associated with judicial review of administrative procedure. See Table 2 for a breakdown of department 
expenses by funding source (general fund, federal funds, and other receipts).

(a) Administration-m o st expenditures were for labor relations and procurement related appeals,
(b) Commerce and Economic Development-m o st expenditures were for occupational licensing appeals.
(c) Community and Regional Affairs-n o  expenditures for administrative appeals during fiscal years 1994 through 1996.
(d) Corrections- h a s  not yet responded to our request for information.
(e) Education- h a s  not yet responded to our request for information.
(f) Environmental Conservation-m ost expenditures were for permit appeals. Since 1989, the department reports that they issuing 

over 20,000 permits and receiving only 36 hearing requests. Of the 36 requests, only 12 required a formal hearing.
(g) Fish and Gam e-m o st expenditures were for Commercial Fisheries Entry Commission appeals.
(h) Health and Social Services-m o st expenditures were for Medicaid and cash benefit appeals.
(i) Labor-m ost expenditures were for Workers Compensation and Unemployment Benefit appeals.
(j) ljw _ -is  responsible for representing the state during the appeal process. The department, therefore, does not incur costs for

administrative appeals. If, for example, the Department of Law has a procurement issue requiring an appeal, the Departm it  of
Administration is responsible for resolving the issue.

(k) Military and Veterans' Affairs-n o  expenditures for administrative appeals during fisca. years 1994 through 1996.
(I) Natural Resources-m o st expenditures for procurement and regulatory appeals.
(m) Public Safetv-h a s  not yet responded to our request for information.
(n) Revenue-m ost expenditures were for permitting, licensing, eligibility, and compliance appeals. They report the 

the great number of appeals In the areas of permanent fund eligibility end child support enforcement.
(o) Transportation and Public Facilities-m o st expenditures were for constructio i and lease appeals.
(p) University of Alaska-m o st expenditures were for labor relations and procurement related appeals as  well a s  student 

grievances.
(q) Alaska Court Svstem -exoendilures for procurement related appeals.
(r) Olfice of the Governor-expenditures for hearings before the Human Rights Commission.

SOURCES: Personal contacts with officials in each department listed.

Prepared by A laska Legislative R esearch  Services, March 1997 (97.049 draft). d r a f '



..

Department

■
Actual Ex

Fiscal Year 1994 

____ . I

qenditures

• nil.,' 

Total

TABLE 2 
for Administrative Apper 
Fiscal Years 1994-1996 
(dollars In thousands) 

Fiscal Ye, 
Federal I General 

Receipts I Fund

ils (sea note 1 below) 

ir1995
IIS 1

Fiscal Yet

e ; r

ar 1996

• •

Total

Administration 0.0 727.8 0.0 727.8 0.0 886.6 0.0 886.6 0.0 812.8 0.0 812.8
Commerce and 

Economic Development 0.0 820.4 17.0 837.4 0.0 911.1 17.0 928.1 0.0 1,056.6 17.0 1,056.6
Community and Regiona 

Affa’-s 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Corrections

Education

Environmental
Conservation 0.0 5.0 0.0 5.0 0.0 7.4 0.0 7.4 i 0.0 75.0 0.0 75.0

Fish and Game 0.0 629.2 0.0 629.2 0.0 614.5 0.0 614.5 0.0 612.6 0.0 612.6
Health and Social 

Services 170.3 171.4 0.0 341.7 147.3 148.7 0.0 296.0 142.0 162.2 49.2 353.4

Labor 682.7 1,002.0 0.0 1,684.7 735.1 1,046.5 0.0 1,781.6 852.1 1,188.9 0.0 2,041.0

Law 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Military and Veterans' 

Affairs 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Natural Resources 0.0 7.0 0.0 7.0 0.0 7.8 0.0 7.8 0.0 0.8 0.0 0.8

Public Safety

Revenue 0.0 90.3 280.4 370.7 101.4 39.2 233.5 374.1 123.5 39.5 189.8 352.6
Transportation and 

Public Facilities 114.7 0.0 0.0 114.7 14.4 9.6 22.0 46.0 112.2 0.7 24.4 137.3

University of Alaska , 0.0 276.2 0.0 276.2 0.0 192.2 0.0 192.2 0.0 205.6 0.0 205.6

Alaska Court System 0.0 2.9 0.0 2.9 0.0 5.3 0.0 5.3 0.0 12.3 0.0 12.3
Office of the Governor, 

Lt. Governor, and 
Division of Elections 0.0 16.8 0.0 16.8 0.0 9.6 0.0 9.6 0.0 46.3 0.0 46.3

Total ! 967.7 3,749.0 297.4 5,014.1 j 998.2 3,878.5 272.5 5,149.2 1,229.8 4,213.3 263.4 5,706.3
NOTES:
(1) We sent a survey to each department and asked (or administrative appeals expenditures for fiscal years 1994 through 1996. We asked for tho amounts spent for 

personal services (hearing officers, persons serving in that capacity, and support personnel); contractual arrangements; othor costs including travel, oquipmenl, and 
supplies. The request also instructed Iho departments to excludo costs associated with judicial review of administrative procedures. See Tablo 1 (or additional notes.

SOURCES: Porsonal contacts with officials in oach dopartmont listed.

A I D n c m r r h  Q n m io n c  M n r r h  1 QQ7 f0 7  fMQ f lra fU d r a f t
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HOUSE BILL NO. Z 3  Z

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE OGAN

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act establishing the independent division of administrative hearings in the 

Department of Administration in order to provide a source of independent 

administrative hearing officers to preside in contested cases; relating to 

administrative hearing officers; relating to contested case proceedings; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE AND INTENT. The purpose of this Act is to increase the 

separation between the adjudicatory functions of executive branch agencies and the agencies’ 

investigatory, prosecutory, and policy-making functions. The legislature intends by this Act 

to provide for the delivery of high quality adjudication services in a timely, efficient, and cost- 

effective manner that will ensure respect for the dignity of the individuals whose cases are 

being adjudicated and guarantee protection of their due process rights.

* Sec. 2. AS 44.21.020 is amended to read:

-1 -
N e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  BRACKETED]



S ec . 44.21.020. Duties o f departm ent. T h e  D e p a r tm e n t o f A d m in is tra tio n

shall

(1 ) m ak e  su rveys and  s tu d ies  to  im p ro v e  a d m in is tra tiv e  p ro c ed u re s , 

m e th o d s , an d  o rg a n iz a tio n ;

(2 ) k eep  general acco u n ts ;

(3 ) ap p ro v e  v o u ch ers  an d  d isb u rse  fu n d s  fo r  all p u rp o se s ;

(4 ) o p era te  cen tra lized  p u rc h as in g  an d  su p p ly  se rv ic e s , a n d  n e c e ssa ry  

s to re ro o m s  an d  w areh o u ses;

(5 ) a llo t space in sta te  b u ild in g s to  th e  v a rio u s  d e p a rtm e n ts  a c co rd in g  

to  n e e d  an d  a v a ila b le  space;

(6 ) su p e rv ise  te lep h o n e , m a ilin g , m essen g e r, d u p lic a tin g , an d  s im ila r  

s e rv ic e s  ad a p ta b le  to  cen tra lized  m an ag em en t;

(7 ) ad m in is te r the  p u b lic  e m p lo y e e s ’ re tire m e n t sy s te m  an d  te a c h e rs ’ 

re tire m e n t sy s tem ;

(8 ) ad m in is te r a  s ta tew id e  p e rso n n e l p ro g ram , in c lu d in g  cen tra l 

p e rso n n e l se rv ic e s  su ch  as rec ru itm en t, ex a m in a tio n , p o s itio n  c la ss if ic a tio n , and p ay

admi 'istration;

(9 ) ad m in is te r th e  A lask a  P io n e e rs ’ H o m es;

(1 0 ) ad m in is te r an d  su p e rv ise  a  s ta tew id e  au to m a tic  d a ta  p ro c e ss in g

p ro g ra m ;

(1 1 ) s tu d y , d esig n , im p lem en t, an d  m an ag e  th e  te le c o m m u n ic a tio n s  

sy s te m s  an d  se rv ic e s  o f  the  s ta te  u n d e r A S 4 4 .2 1 .3 0 5  - 4 4 .2 1 .3 3 0 ;

(1 2 ) [R E P E A L E D

(13)] adm in iste r state v e te ran s’ h o m e facilities; in ca rry in g  o u t its du ties  

u n d e r  th is  p arag rap h , the  departm en t shall co n su lt w ith  the D e p a rtm e n t o f  M ilita ry  and  

V e te ra n s ’ A ffa irs ;

(13) perform , through the chief adm in istra tive hearing officer, the 
duties o f the independent division o f adm inistrative hearings under A S  44.21.510 •

0-LS0461\K

44.21.590 and A S 44.62.330 - 44.62.630.
* Sec. 3. A S  44 .21  is  am en d e d  by  ad d in g  new  sec tio n s  to  read :

A rtic le  9. Independent Division o f A dm in istra tive  H earings.
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1

2

3
4
5
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7
8

9
1 0

1 1

1 2

13
14
15
16
17
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2 0

2 1

2 2

23
24
25
26
27
28
29
30
31

S ec . 44 .21 .510 . D iv is io n  c r e a te d ,  (a) T h ere  is c rea ted  in the D e p a rtm en t o f
i

A d m in is tra tio n  an in d ep en d en t d iv ision  o f  adm in istra tive  h ea rin g s h ead ed  by  th e  c h ie f  

ad m in is tra tiv e  h ea rin g  o fficer.

(b) T h e  c h ie f  ad m in is tra tiv e  h ea rin g  o ffice r

(1) shall be ap p o in ted  by  the  co m m iss io n e r o f  ad m in is tra tio n ;

(2 ) m u s t be  licen sed  to  p ra c tice  law  in  th is s ta te  an d  h av e  b een  

ad m itte d  to  p rac tice  law  fo r a t lea s t f iv e  years;

(3) shall devo te  full tim e to  the duties set o u t in A S  44 .2 1 .5 2 0  and m ay  

n o t en g a g e  in  th e  p riv a te  p rac tice  o f  law  fo r  com pensa tion  w h ile  h o ld in g  th e  o ffic e  o f  

c h ie f  ad m in is tra tiv e  h ea rin g  o fficer;

(4) is su b jec t to the co d e  o f  conduc t adop ted  u n d er A S  4 4 .2 1 .5 2 0 (a )(8 ).

Sec. 44.21.520. Powers and d ities of chief administrative hearing officer.

(a ) T h e  c h ie f  ad m in is tra tiv e  h ea rin g  o ff ic e r shall

(1) su p e rv ise  the  in d ep en d en t d iv ision  o f  a d m in is tra tiv e  h ea rin g s ;

(2 ) em p lo y  staff, in c lu d in g  hearin g  o ffice rs , w h o  shall b e  in  th e  

c la ss if ie d  serv ice;

(3 ) ass ig n  a  h ea rin g  o ff ic e r  em p lo y ed  by  th e  d iv is io n  to  a  co n te s te d  

ca se  tha t is go v ern ed  b y  A S 4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 ; if  th e re  is n o  q u a lif ied  em p lo y e e  

o f  th e  d iv is io n  av a ilab le  to  be  a ss ig n ed  to  a p a r tic u la r  c o n te s te d  case , th e  c h ie f  

a d m in is tra tiv e  h ea rin g  o ff ic e r sh a ll d es ig n a te  in w ritin g  an  in d iv id u a l to  se rv e  o n  a  

tem p o ra ry  co n trac t basis  as  an  ad m in is tra tiv e  h ea rin g  o ff ic e r  in  th a t p ro c eed in g ; a 

tem p o ra ry  ad m in is tra tiv e  h ea rin g  o ffic e r m u st m eet the p ro fess io n a l q u a lifica tio n s an d  

s tan d a rd s  ap p licab le  to  p e rm an en t em p lo y ees  o f  the d iv is io n  w h o  a re  h ea rin g  o ff ic e rs  

b u t n eed  n o t b e  on  a  re g is te r  m ain ta in ed  u n d e r A S  39 .25;

(4 ) p ro tec t an d  en su re  th e  dec isiona l in d ep  id e n c e  o f  each  h ea rin g

o ffice r;

(5 ) p ro v id e  m a te ria ls  an d  estab lish  and  im p le m e n t s tan d a rd s  an d  

sp ec ia liz ed  tra in in g  p ro g ram s fo r h ea rin g  o fficers;

(6) p ro v id e  and  co o rd in a te  con tinu ing  education  p ro g ram s an d  serv ices 

fo r  h e a rin g  o fficers , in c lu d in g  re sea rch , techn ica l a ss is tan ce , an d  tech n ica l an d  

p ro fessio n a l pub lications; co m p ile  and  d issem inate  in form ation  to  hearing  o fficers; an d

0-LS046l\K
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ad v ise  h ea rin g  o ff ic e rs  o f  ch an g es  in  the  law  re la tiv e  to  th e ir  d u tie s ;
i -

(7 ) m o n ito r the  q u a lity  o f  s ta te  ad m in is tra tiv e  h ea rin g s , in c lu d in g  

co n te s te d  ca se  p ro ceed in g s, w h e th e r gov ern ed  by  A S  4 4 .6 2  (A d m in is tra tiv e  P ro ced u re  

A c t) o r  not, an d  su b m it an  an n u a l rep o rt to the g o v e rn o r th a t in c lu d es  a d esc rip tio n  o f  

th e  ac tiv ities  o f  the d iv is io n  and  reco m m en d a tio n s  fo r  s ta tu to ry  ch a n g e s , i f  any , th a t 

m ay  b e  n ee d ed  in  re la tio n  to  ad m in is tra tiv e  h ea rin g s  h e ld  by  th e  d iv is io n  o r  o th e r 

ag en c ies ;

(8) adop t a  co d e  o f  conduct, b a r ed  on  the  ap p licab le  canons o f  the co d e  

o f  ju d ic ia l co n d u c t, to  en su re  the  in tegrity  and in d ep en d en ce  o f  th e  c h ie f  ad m in istra tiv e  

h e a rin g  o ff ic e r  an d  o th e r  h ea rin g  o ffice rs  w ho a re  em p lo y ee s  o r  co n tra c to rs  w ith  the  

d iv is io n ;

(9 ) ad o p t reg u la tio n s  u n d e r A S 4 4 .6 2  (A d m in is tra tiv e  P ro ce d u re  A c t) 

to  im p le m e n t A S  4 4 .2 1 .5 1 0  - 4 4 .2 1 .5 9 0  and  th e  d u tie s  o f  th e  c h ie f  ad m in is tra tiv e  

h ea rin g  o ffic e r and  h ea rin g  o fficers  assigned  by the c h ie f  ad m in is tra tiv e  hearing  o fficer 

u n d e r  A S  4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 .

(b ) T h e  c h ie f  ad m in is tra tiv e  h ea rin g  o ff ic e r  m ay

(1) se rv e  is a  h ea rin g  o ff ic e r  in a  co n te s te d  case ;

(2 ) s e t  the req u irem en ts  to  be u sed  u n d e r  A S  3 9 .2 5  to  e s tab lish  a

re g is te r  o f  p e rso n s  q u a lif ie d  to  be h ea rin g  o ffic e rs  fo r  co n te s te d  c a se s  g o v em e  ’ by  

A S  4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 ; the req u irem en ts  m ust in c lu d e  ad m issio n  to  the  p rac tice  o f  

law  in  th is s ta te  and  the  p ra c tice  o f  law  in th is s ta te  fo r  a t least f iv e  y ea rs  p reced in g  

e m p lo y m e n t by  th e  d iv is io n ;

(3 ) on  req u est o f  a  governm en ta l ag en cy , ass ig n  a  h ea rin g  o ffice r to  a  

co n te s te d  case  th a t is n o t g o v e rn ed  b y  A S 4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0  o r  to  an o th er ty p e  o f  

h e a rin g  th ro u g h  a  co n tra c t w ith  the req u estin g  ag en cy ;

(4) accep t m oney , gran ts, bequests, and  serv ices th a t a re  consisten t w ith  

th e  p u rp o se  o f  th e  d iv is io n  fro m  any  p u b lic  o r p riv a te  so u rce .

S ec . 4 4 .2 1 .5 3 0 . H e a r in g  o ff ic e rs , (a) In  ad d itio n  to  th e  p o w e rs  and  d u ties

s p e c if ie d  in  A S  4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 , a  h ea rin g  o ff ic e r  w h o  is  an  em p lo y ee  o r

c o n tra c to r  w ith  the  d iv is io n

(1) m ay en g ag e  in o r encourage the use  o f  a lternative  d ispu te  resolution
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m e th o d o lo g ie s , as  ap p ro p ria te , in  a  case  to  w h ich  the h ea rin g  o ff ic e r  is a ss ig n ed ;
i "

(2 ) m ay  o rd e r  a  p a rty , a  p a r ty ’s a tto rn ey , o r  a n o th e r  au th o riz e d

re p re sen ta tiv e  o f  a  p a rty  to p ay  reaso n ab le  ex p en ses , in c lu d in g  a tto rn ey  fees , in cu rred  

by  a n o th e r  p a r ty  as a  resu lt o f  ac tio n s  d o n e  in  b a d  fa ith  o r  as a  re su lt o f  tac tic s  u sed  

fr iv o lo u s ly  o r  so le ly  in ten d ed  to  cau se  u n n ec essa ry  d e lay ;

(3 ) m ay  p e rfo rm  o th e r n e c essa ry  an d  ap p ro p ria te  a c ts  in  th e

p e r fo rm a n c e  o f  o ffic ia l d u ties ; and

(4 ) is su b je c t to  th e  c o d e  o f  co n d u c t e s ta b lish e d  u n d e r

A S 4 4 .2 1 .5 2 0 (a )(8 ).

(b ) A  h e a rin g  o ffic e r em p lo y ed  by  the  d iv is io n

(1 ) m ay  n o t p e rfo rm  d u tie s  in co n sis ten t w ith  the  d u tie s  an d

re sp o n s ib ilitie s  o f  a  h ea rin g  o ffic e r;

(2 ) sh a ll, u n le ss  ap p o in ted  to  a  p o s itio n  that is less  th an  fu ll- tim e , 

d e v o te  fu ll- tim e  to  the  d u ties o f  the  d iv is io n ;

(3 ) m ay  n o t en g a g e  in  the  p riv a te  p ra c tice  o f  law  fo r  co m p e n sa tio n  

w h ile  h o ld in g  a  fu ll- tim e  p o s itio n  w ith  the  d iv is io n .

(c ) A  h e a rin g  o ff ic e r  m ay  n o t be  m ad e  re sp o n sib le  to , n o r b e  su b je c t to  th e  

su p e rv is io n , d irec tio n , o r  d irec t o r  in d irec t in flu en c e  of, an  o fficer, em p lo y ee , o r  ag en t 

e n g a g e d  in  th e  p erfo rm an ce  o f  in v estig a to ry , p ro se cu to ry , o r ad v iso ry  fu n c tio n s  fo r  a  

s ta te  ag en cy .

S ec. 4 4 .2 1 .5 4 0 . C o o p e ra tio n  o f  o th e r  s ta te  ag en c ies , (a) S ta te  agencies shall 

co o p e ra te  w ith  th e  c h ie f  ad m in is tra tiv e  h ea rin g  o ff ic e r  an d  w ith  o th e r h ea rin g  o ffic e rs  

a ss ig n e d  b y  th e  c h ie f  ad m in is tra tiv e  h ea rin g  o ff ic e r in the  d ischarge  o f  th e ir  d u tie s  o f  

o ffic e .

(b ) E x c e p t as o th e rw ise  p ro v id e d  by  law  fo r  an a rb itra tio n  o r  s im ila r  

p ro c e e d in g  o r  in  sp ec ia l c irc u m sta n ces  re c o g n iz e d  in  reg u la tio n s  ad o p te d  u n d e r  th is  

ch a p te r, an  a g e n cy  m ay  no t se lec t o r  re jec t a  p a r tic u la r  ad m in is tra tiv e  h ea rin g  o ff ic e r  

w h o  w as a s s ig n e d  by  th e  c h ie f  ad m in is tra tiv e  h ea rin g  o fficer.

(c) A fte r  a  m a tte r  is re fe rred  to  the  d iv is io n  by  an agency , the re fe rrin g  ag en cy  

m ay  n o t tak e  fu r th e r  ad ju d ica to ry  ac tio n  w ith  re sp e c t to  the p ro c eed in g , e x c e p t as a 

p a r ty  litig a n t o r  to  re n d e r  th e  fin a l d ec is io n  in th e  case  u n d e r A S  4 4 .6 2 .5 0 0 , as lo n g
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as  th e  d iv is io n  h a s  ju r isd ic tio n  o v e r the  p ro ceed in g .

S e c . 4 4 .2 1 .5 9 0 . D e f in it io n . In A S  4 4 .2 1 .5 1 0  - 4 4 .2 1 .5 9 0 , "d iv is io n "  m ean s  

th e  in d e p e n d e n t d iv is io n  o f  ad m in is tra tiv e  hearin g s.

*  S e c . 4 . A S  4 4 .6 2 .3 5 0 (a )  is am en d ed  to  read :

(a ) T h e  g o v e rn o r  sha ll ass ig n  a  q u a lified , u n b iased , a n d  im p artia l h ea rin g  

o ff ic e r , w ith  ex p e rien ce  in  the  general p rac tice  o f  law , to co n d u c t h ea rin g s  u n d e r  th is 

c h a p te r  u n le s s  th e  h e a r in g s  a r e  f o r  c o n te s te d  ca ses  t h a t  a r e  g o v e rn e d  b v  

A S  4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0  o r  a r e  f o r  c a se s  f o r  w h ic h  a n  a g e n c y  h a s  v o lu n ta r i ly  

r e q u e s te d  t h a t  a  h e a r in g  o ff ic e r  b e  a s s ig n e d  b v  th e  c h ie f  a d m in is t r a t iv e  h e a r in g  

o f f ic e r .  F o r  a  h e a r in g  t h a t  is a  c o n te s te d  ca se  g o v e rn e d  b v  A S  4 4 .6 2 .3 3 0  - 

4 4 .6 2 .6 3 0  o r  t h a t  is a  c a s e  f o r  w h ic h  a n  a g e n c y  h a s  v o lu n ta r i ly  r e q u e s te d  t h a t  a  

h e a r in g  o f f ic e r  b e  a s s ig n e d  b v  th e  c h ie f  a d m in is t r a t iv e  h e a r in g  o ff ic e r , th e  c h ie f  

a d m in i s t r a t i v e  h e a r in g  o f f ic e r  s h a l l  a s s ig n  a  h e a r in g  o f f ic e r  u n d e r  r e g u la t io n s  

a d o p te d  b v  th e  c h ie f  a d m in is t r a t iv e  h e a r in g  o f f ic e r  to  im p le m e n t  A S  4 4 .2 1 .5 1 0  -

4 4 .2 1 .5 9 0  a n d  th is  s e c t io n . T h e  h ea rin g  o ff ic e r m ay  p e rfo rm  o th e r  d u tie s  in  

c o n n e c tio n  w ith  th e  ad m in is tra tio n  o f  th is  c h a p te r  an d  o th e r law s.

* S e c . 5 . A S  4 4 .6 2 .3 5 0 (b )  is  am en d ed  to  read:

(h) A n  ag en cy  w ith  hearing o fficers m ay continue their em p lo y m en t as hearing  

o ff ic e rs  on  an  u n b ia sed  an d  im partia l b asis  w ith in  the p articu la r ag en cy  an d  m ay  h ire  

ad d itio n a l o ff ic e rs  and  p resc rib e  add itional qualifica tions. H o w e v e r , a  h e a r in g  o ff ic e r  

w i th in  a n  a g e n c y  o th e r  th a n  th e  in d e p e n d e n t  d iv is io n  o f  a d m in is t r a t iv e  h e a r in g s  

m a y  n o t  b e  a s s ig n e d  to  a  c o n te s te d  c a s e  t h a t  is g o v e rn e d  b v  A S  4 4 .6 2 .3 3 0  - 

4 4 .6 2 .6 3 0 .

* S e c . 6 . A S  4 4 .6 2 .4 5 0 (a )  is am en d ed  to  read :

(a) A  h e a rin g  in  a  co n tes ted  ca se  shall be  p resid ed  o v er b y  a h ea rin g  o ffice r. 

[T H E  A G E N C Y  IT S E L F  S H A L L  D E T E R M IN E  W H E T H E R  T H E  H E A R IN G  

O F F IC E R  HEAJRS T H E  C A S E  A L O N E  O R  W H E T H E R  T H E  A G E N C Y  H E A R S  

T H E  C A S E  W IT H  T H E  H E A R IN G  O F F IC E R .]

* S e c . 7 . A S  4 4 .6 2 .4 5 0 (b )  is  am en d ed  to  read :

(b) I h e  [IF  T H E  A G E N C Y  H E A R S  T H E  C A S E  T H E  H E A R IN G  O F F IC E R  

S H A L L  P R E S ID E  A T  T H E  H E A R IN G , R U L E  O N  T H E  A D M IS S IO N  A N D
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E X C L U S IO N  O F  E V ID E N C E , A N D  A D V IS E  T H E  A G E N C Y  O N  M A T T E R S  O Ft

L A W . T H E  A G E N C Y  S H A L L  E X E R C IS E  A L L  O T H E R  P O W E R S  R E L A T IN G  T O  

T H E  C O N D U C T  O F  T H E  H E A R IN G , B U T  M A Y  D E L E G A T E  A N Y  O R  A L L  O F  

T H E S E  O T H E R  P O W E R S  T O  T H E  H E A R IN G  O F F IC E R . IF  T H E  P IE A R IN G  

O F F IC E R  H E A R S  A  C A S E  A L O N E , T H E ] h ea rin g  o ff ic e r sh a ll e x e rc ise  all p o w e rs  

re la tin g  to  the  co n d u c t o f  the h earin g .

* S e c . 8 . A S  4 4 .6 2 .4 5 0 (c ) is am en d ed  to  read :

(c ) A  h ea rin g  o ffice r [O R  A G E N C Y  M E M B E R ] sh a ll v o lu n ta rily  se e k  

d isq u a lifica tio n  an d  w ithdraw  from  a  case  in w hich  the h ea rin g  o ffic e r (O R  A G E N C Y  

M E M B E R ] ca n n o t acco rd  a  fa ir and  im p artia l hearin g  o r co n sid era tio n . A  p a r ty  m ay  

re q u e s t  th e  d isq u a lif ica tio n  o f  a  h ea rin g  o ff ic e r [O R  A G E N C Y  M E M B E R ] b y  f il in g  

an  a ffid av it, b e fo re  the tak in g  o f  ev id en c e  a t a  h ea rin g , s ta tin g  w ith  p a r tic u la rity  th e  

g ro u n d s  u p o n  w h ich  it is c la im ed  th a t a  fa ir and  im partial h ea rin g  can n o t b e  acco rd ed . 

T h e  [IF  T H E  R E Q U E S T  C O N C E R N S  A N  A G E N C Y  M E M B E R  T H E  IS S U E  S H A L L  

B E  D E T E R M IN E D  B Y  T H E  O T H E R  M E M B E R S  O F  T H E  A G E N C Y . IF  T H E  

R E Q U E S T  C O N C E R N S  T H E  H E A R IN G  O F F IC E R , T H E ] issue  sha ll be d e te rm in e d  

[B Y  T H E  A G E N C Y  W H E N  T H E  A G E N C Y  H E A R S  T H E  C A S E  W IT H  T H E  

H E A R IN G  O F F IC E R , A N D ] by the h ea rin g  o ffice r [W H E N  T H E  O F F IC E R  H E A R S  

T H E  C A S E  A L O N E . A N  A G E N C Y  M E M B E R  M A Y  N O T  W IT H D R A W  

V O L U N T A R IL Y  O R  B E  D IS Q U A L IF IE D  IF  T H E  D IS  Q U A L IF IC A T IO N  W O U L D  

P R E V E N T ' T H E  E X IS T E N C E  O F  A  Q U O R U M  Q U A L IF IE D  T O  A C T  IN  T H E  

P A R T IC U L A R  C A S E ].

* S e c . 9 . A S  4 4 .6 2 .5 0 0 (b ) is am en d ed  to  read :

(b) E x c e p t  a s  p ro v id e d  in  (e) o f  th is  se c tio n  [IF  A  C O N T E S T E D  C A S E  IS 

H E A R D  B Y  A  H E A R IN G  O F F IC E R  A L O N E ], the  h ea rin g  o ff ic e r  sh a ll p re p a re  a  

p ro p o se d  d ec is io n  in a  fo rm  th a t m ay b e  ad o p ted  as the  d ec is io n  in  the  ca se . A  co p y  

o f  th e  p ro p o se d  d ec is io n  shall be filed  by  the  ag en cy  as a  p u b lic  reco rd  w ith  th e  

l ie u ten an t g o v ern o r, and  a  copy o f  the p ro p o sed  decision  shall be serv ed  by  th e  ag en cy  

o n  e a c h  p a rty  in th e  case  and the p a r ty ’s atto rney . E x c e p t  a s  p ro v id e d  in  (e) o f  th is  

s e c t io n ,  th e  [T H E ] ag en cy  itse lf  m ay  ad o p t th e  p ro p o sed  d ec is io n  in  its e n tire ty , o r  

m a y  red u ce  the  p ro p o se d  pena lty  an d  a d o p t the  b a lan ce  o f  the  p ro p o se d  d ec is io n .
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* S ec . 10. A S  4 4 .6 2 .5 0 0 (c ) is am en d ed  to  read :
k

(c) I f  the  p ro p o sed  d ec is io n  is n o t ad o p ted  as p ro v id ed  in  (b ) o f  th is  section* 

th e  ag en cy  m ay  d ec id e  the case  u p o n  th e  reco rd , in c lu d in g  th e  tran sc rip t, w ith  o r  

w ith o u t tak ing  ad d itio n a l ev idence, o r  m ay  re fe r th e  case  to  the  chief adm in istra tive 
[S A M E  O R  A N O T H E R ] h ea rin g  o ff ic e r  with a request to assign the same o r 
ano ther hearing o ff ic e r  to  tak e  ad d itio n a l ev id en ce . I f  the  ca se  is so  assigned* th e  

h e a rin g  o ff ic e r sh a ll p rep are  a  p ro p o se d  d ec is io n  as p ro v id ed  in  (b ) o f  th is  sec tio n  

u p o n  th e  ad d itio n a l ev id en ce  and  th e  tran sc rip t an d  o th e r p ap e rs  th a t a re  p a r t o f  th e  

re c o rd  o f  th e  e a rlie r  h ea rin g . A  co p y  o f  th e  p ro p o sed  d ec is io n  shall be fu rn ish e d  to  

e a c h  p a r ty  and  th e  p a r ty ’s a tto rn ey  as p re sc rib ed  by  (b) o f  this sec tio n . T h e  ag e n cy  

m ay  n o t d ec id e  a  ca se  p ro v id ed  fo r in  th is su b sec tio n  w ith o u t g iv in g  the  p a rtie s  th e  

o p p o rtu n ity  to  p re sen t e ith er oral o r w ritten  a rg u m en t b efo re  the  ag en cy . I f  ad d itio n a l 

o ra l ev id en ce  is in tro d u ced  befo re  the  ag en cy , an agency  m em b er m ay  n o t vo te  u n le ss  

th a t  m em b er has h ea rd  the ad d itio n a l o ra l ev id en ce .

* S ec . 11. A S 4 4 .6 2 .5 0 0  is am en d ed  by ad d in g  new  su b sec tio n s  to  read :

(d ) A n ag en cy  m ay  no t

(1 ) m o d ify , rev erse , o r  re m a n d  th e  p ro p o sed  d ec is io n  o f  a  h e a rin g  

o ff ic e r  u n less  it sp ec ifie s  on  the reco rd  th e  reaso n s fo r th e  m o d ifica tio n , rev ersa l, o r  

rem an d ; th is  parag raph  does n o t ap p ly  to  a  m od ifica tion  to  red u ce  a  p ro p o sed  p en a lty ; 

o r

(2) m o d ify , rev erse , rem an d , o r  o rd e r re co n s id e ra tio n  o f  th e  f in a l 

d ec is io n  o f  a  h ea rin g  o ff ic e r  in a  c a se  g o v e rn ed  by (e) o f  th is sec tio n .

(e) N o tw ith stan d in g  AS 4 4 .6 2 .3 4 0  o r  any  o th er law , the d ec is io n  o f  a  h ea rin g  

o ff ic e r  in a  case  that, by  law , is g o v e rn ed  by th e  co n tes ted  ca se  p ro c ed u re s  o f  

A S  4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0  is th e  final ad m in is tra tiv e  d ec is io n , n o t su b je c t to  ag e n cy  

rev iew . In  ad d itio n , an  agency  that v o lu n ta rily  u ses  a h ea rin g  o ff ic e r  a ss ig n e d  to  a  

c a s e  by  th e  c h ie f  ad m in is tra tiv e  h ea rin g  o ff ic e r  m ay  au th o rize  th e  h ea rin g  o ff ic e r to  

m ak e  the final ad m in is tra tiv e  dec ision  in  th e  case. A  copy  o f  the  final ad m in is tra tiv e  

d e c is io n  in  a  c a se  g o v ern ed  by th is  su b sec tio n  shall be  se rv e d  b y  th e  c h ie f  

ad m in is tra tiv e  h ea rin g  o ffic e r on  each  p a rty  in the case  an d  the p a r ty ’s a tto rn ey . T h e  

c h ie f  ad m in is tra tiv e  hearin g  o ffic e r sh a ll file  the d ec is io n  as a p u b lic  re co rd  w ith  th e

-8 -
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l ie u te n a n t g o v e rn o r. T h e  ap p ea l o f  a  final dec ision  u n d er this su b sec tio n  is g o v e rn ed
i

by  A S  4 4 .6 2 .5 6 0  -  4 4 .6 2 .5 7 0 . R eco n sid era tio n  o f  the  final d ec is io n  is  g o v e rn ed  by  

A S  4 4 .6 2 .5 4 0 .

* S e c . 12. A S  4 4 .6 2 .5 2 0 (a )  is am en d ed  to  read:

(a) A  d ec is io n  b eco m es e ffec tiv e  30  days a fte r it is d e liv e red  o r  m ailed  to  the  

re s p o n d e n t u n le ss

(1 ) a reco n sid e ra tio n  is o rd e red  w ith in  th a t tim e;

(2) the ag en cy  itself, o r the hearing officer in a c a se  where the final 
decision is made b v  a hearing officer, orders th a t th e  d ec is io n  b ec o m e  e ffec tiv e  

so o n e r ; o r

(3 ) a  s tay  o f  ex e cu tio n  is g ran ted  fo r a  p a r tic u la r  p u rp o se  an d  n o t to  

p o s tp o n e  ju d ic ia l  rev iew .

* S e c . 13. A S  4 4 .6 2 .5 4 0  is a m en d e d  to read :

Sec. 44.62.540. Reconsideration. (a) Excep t as provided in 
A S  44.62.500(d). the [T H E ] ag en cy  o r the hearing officer who heard the case m ay  

o rd e r  a  re c o n s id e ra tio n  o f  all o r  p a r t o f  the case  on  its ow n  m o tio n  o r o n  p e titio n  o f  

a  p a r ty . T o  b e  co n s id e red  by  the  ag en cy  or the hearing officer, a  p e titio n  fo r  

re c o n s id e ra tio n  m  is t b e  filed  w ith  th e  agency  o r the independent division o f 
adm in istra tive hearings w ith in  15 d ay s afte r delivery  o r  m ailing  o f  the d ec ision . T h e  

p o w e r  to  o rd e r  a  reco n s id e ra tio n  ex p ire s  30  days a f te r  the  d e liv e ry  o r  m ailin g  o f  a  

d e c is io n  to  th e  re sp o n d en t. I f  n o  ac tion  is taken on a  p e titio n  w ith in  th e  tim e a llo w ed  

fo r  o rd e r in g  re co n s id e ra tio n , th e  p e titio n  is co n s id ered  den ied .

(b ) In  a case where the final decision was rendered by the agency, the 
[T H E ] ca se  m ay  b e  reco n sid ered  by  the  agency  on all the  p e rtin e n t p a rts  o f  the re co rd  

a n d  th e  ad d itio n a l ev id en ce  a n d  a rg u m en t tha t a re  p e rm itted , o r  the agency m ay  

request the chief adm inistra tive hearing officer to assign the reconsideration [B E  

A S S IG N E D ] to  a  h ea rin g  o ff ic e r. A  reco n sid era tio n  ass ig n ed  to  a  h ea rin g  o ff ic e r is 

s u b je c t to  th e  p ro c e d u re  p ro v id ed  in A S 44 .62 .5 0 0 . I f  o ral e v id en c e  is in tro d u ced  

b e fo re  the  a g e n cy , an  agency  m e m b e r m ay  not vo te u n less  that m e m b e r has h eard  the  

ev id en ce . In  a case where the final decision was rendered bv a hearing officer, the 
case may be reconsidered bv the hearing officer on all the pertinen t p a rts o f the
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reco rd  and the additional evidence and argum ent that are perm itted .
* Sec. 14. A S  4 4 .6 2 .5 9 0 (a ) is  am en d ed  to  read :

(a ) In  a  p ro ceed in g  b efo re  an  ag en cy  o r hearing officer, th e  ag e n cy  o r
hearing o fficer shall ce rtify  the  facts to  the su p erio r cou rt in  the ju d ic ia l  d is tric t w h ere  

th e  p ro c e e d in g  is he ld  i f  a  p e rso n  in  the  p ro ceed in g

(1) d iso b ey s o r re s is ts  a  law fu l o rder;

(2 ) re fu ses  to  re sp o n d  to  a  su b p o en a ;

(3) re fu ses  to  tak e  oa th  o r a ffirm a tio n  as a w itn ess ;

(4) re fu ses  to  be  ex am in ed ; o r

(5) is g u ilty  o f  m isco n d u c t a t a  h ea rin g  o r  so  n e a r  th e  h e a rin g  as to  

o b s tru c t th e  p ro ceed in g .

* Sec. 15. A S  4 4 .6 2 .6 4 0 (b ) is  am en d ed  b y  ad d in g  a  n ew  p arag rap h  to  read :

(6) "ch ie f  ad m in is tra tiv e  h ea rin g  o fficer"  m ean s  th e  p e rso n  a p p o in ted  

u n d e r  A S  4 4 .2 1 .5 1 0  to  su p e rv ise  the in d ep en d en t d iv is io n  o f  ad m in is tra tiv e  h ea rin g s , 

D e p a r tm e n t o f  A d m in is tra tio n .

* Sec. 16. A S  4 4 .6 2 .5 0 0 (a ) is rep ealed .

* Sec. 17. T R A N S IT IO N A L  P R O V IS IO N . A  h ea rin g  o ffic e r w h o  is  em p lo y e d  by  an  

a g e n c y  o n  J u ly  1, 1997, m ay  be h ired  as an  em p lo y ee  o f  the in d e p e n d e n t d iv is io n  o f  

a d m in is tra tiv e  h e a rin g s  e s tab lish ed  u n d e r A S  4 4 .2 1 .5 1 0 , en a c ted  by  sec . 3 o f  th is  A c t, i f  the  

p e rso n  ap p lie s  fo r  a  p o s itio n  w ith  the d iv ision  and  m ee ts  the  q u alifica tio n s  e s tab lish ed  fo r th e  

p o s itio n .

* S e c . 18. T h is  A c t tak es  e ffe c t Ju ly  1, 1997.
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HB- 232 SEPARATION OF POWERS CONTACTS

E D  F E L T E R , C H IE F  A D M IN IS T R A T IV E  L A W  JU D G E  (A L J) C O L O R A D O  
3 0 3 -8 9 4 -2 5 0 0

*E d p ro v id ed  th e  m odel fo r  th e  bill. H e  h as  ind icated  a  w illingness to  tes tify  in p e rso n  o r  by 
te lec o n fe re n ce  as an  ex p e rt o n  b o th  th e  m odel, and  th e  ad m in is tra tio n  o f  th e  ac t itself. V e ry  very  
en th u sia tic  and  an x io u s  to  assist.

JO H N  H A R D W IC K E , C H IE F  (A L J), M A R Y L A N D  
4 1 0 -2 2 9 -4 1 0 0

* Jo h n  h as  a lso  ind ica ted  a  w illingness to  p ro v id e  ex p e rt testim ony . H e  is v e ry  fam iliar w ith  all 
a sp ec ts  o f  A d m in is tra tiv e  law  and  cu ttin g  ed g e  ad jud ica tion  m eth o d s. H B -2 3 2  is b ased  m o  at 
clo sely  o n  M ary lan d ’s C en tra l P anel.

C H U C K  T U R N E R , H E A D  O F  C O L O R A D O  S T A T E  B A R  A S S O C IA T IO N  
3 0 3 -8 6 0 -1 1 1 5

* C h u ck  has o ffered  to  c o n ta c t o u r  b a r  asso c ia tio n  and p ro v id e  en c o u rag e m e n t fo r  estab lish ing  
cen tra l p an e ls  in A laska. H e  re p re sen ts  b o th  p ro v id ers  and  benefic iaries w h o  u se  th e  C o lo rad o  
D iv ision  o f  H earin g s  and  is v ery  h ap p y  w ith  the  system .

O T H E R  P E R S O N S  N O T  Y E T  C A L L E D  W H O  W O U L D  B E  W IL L IN G  T O  S P E A K  F R O M  
T H E IR  P E R S P E C T IV E  O N  T H E  B E N E F IT S  O F  C E N T R A L  P A N E L S  A R E :

* B R U C E  D O U G L A S , A D M IN IS T R A T O R  F R O M  C O L O R A D O  
3 0 3 -8 9 4 -7 7 1 1

* F R E D E R IC K  M IL E S , P R IV A T E  S E C T O R  A T T O R N E Y  F R O M  C O L O R A D O  
3 0 3 -8 9 2 -9 9 0 0
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T h e  G o v e r n m e n t  H a s  D o n e  S o m e t h i n g  R i g h t

By BARRY RA SCO V AR
iaa  been  called “th e  biggest suc- 
s s  st6 ry  In s ta te  g overnm en t"  
id “th e  sleeper of the  year."
>r once. It seem s, g o v ern m en t 
lone som eth ing  right, 
ne result: a  stream lined  system . 
:gs to th e  taxpayer an d  a  quasl- 
ial agency  pra ised  for Its falr-

: l  few ou ts ide  o f s ta te  g o v em - 
: have ever heard  of the Office of 
In lstra tlve  H earings. T h e  nam e 
sm ack s of bu reaucra tic  gobbie- 

ok. B ut th e  Job It Is doing Is Im- 
m t  a n d  a v a s t Im p ro v em en t 
th e  bad ly  flaw ed sy s tem  th a t 

xled It.
h e  w ay It used to w ork, each  
•. agency  h ad  Its ow n se t o f ru les 
.an d le  p e rso n n e l g riev an ces , 
gcs a g a in s t em ployees, m otor 
:1c v io lations a n d  h ea rin g s  over 
:n ts ' righ ts In s la te  Institu tions, 
earing  ex am in e rs  w ere h o u se  
Ives —  d ep en d en t on following 
• bosses', w ishes If they  w an ted  
t ahead .
h e  resu lt w as a  system  In w hich 
; w orkers felt th e  deck h a d  been 
ked a g a in s t them . Often It had. 
objectivity fa lm evs an d  quallfl- 
n s  of hearing  exam iners to pass 
m e n t w e re  o p en  to q u es tio n , 
legislator described  the system  

i sham bles."
. b road  coalition of a la rm ed  In­
st g ro u p s  —  ran g in g  from  th e  
e b a r  a ssoc ia tion  to s ta te  em ­

ployee u n io n s  to  th e  C h a m b e r of 
C om m erce  —  p re ssed  th e  govern o r 
to  a p p o in t a  s tu d y  g ro u p . It recom ­
m en d ed  Ju n k in g  th e  old sy s tem  a n d  
e s tab lish in g  th e  OAH.

O v er s tro n g  o b jec tio n s from  e n ­
tr e n c h e d  b u re a u c ra ts , th e  G en era l 
A ssem b ly  p assed  th e  bill, a n d  th e  
governo r, desp ite  h is  In itial m isgiv­
ings. signed It.

In Its  firs t y e a r  o f o p e ra tio n , 
1990 . OAH proved a  sm a sh in g  s u c ­
cess . w ith  som e ag en c ies  now  eager 
to th ro w  far m ore civil ad jud ica tion  
c a se s  to th e se  a d m in is tra t iv e  law  
Judges.

B ecause  th e  OAH e x a m in e rs  a re  
c lea rly  In d ep en d en t o f s ta te  a g e n ­
cies, w o rk e rs  know  th e y  will g e t a n  
Im p artia l hearing . A nd  b ecau se  th e  
OAH h a s  e n h an ced  tra in in g  of th e se  
h e a rin g  officers, th e y  a rc  fa r  b e tte r  
v e rsed  In a d m in is tra t iv e  law . U n i­
fo rm  p ro ced u ra l s t a n d a r d s  h av e  
b een  s e t  up, Both sides now  feel they  
get a  fa ir  shake .

M uch  of Ihe  c red it fo r th is  tu r n ­
a ro u n d  goes to J o h n  W. H ardw icke, 
th e  ve te ran  R epublican  w ho stepped  
dow n a s  p re s id e n t o f th e  H arford  
C o u n ty  C ouncil to  s e t  u p  th e  OAH 
from  sc ra tch .

N ot only  h a s  h e  w h ip p ed  th e  
h e a rin g  officers Into s h a p e  w ith solid

train ing , b u t he  h a s  also m anaged  to 
c u t th e  o p e ra tin g  budget by S I m il­
lion a n d  reduce  th e  n u m b e r of h e a r ­
ing exam iners from  73  to 6 8  —  even  
w hile w a tch in g  th e  w orkload o f h is  
office grow.

T h e  O ffice o f A d m in is tra tiv e  
H earings h a n d led  6 0 .0 0 0  c a se s  la s t 
y ear. A c en tra liz ed  OAH m e a n t a  
m ore efficient u se  o f p e rsonne l, w ith  
ex am in ers  c ro ss-tra in ed  In d iffe ren t 
a reas  of adm in is tra tiv e  law.

S ta rtin g  th is  m onth , th e  office ex ­
p ects to h a n d le  a n o th e r  1 ,200  c a se s  
a  y ea r from  p riso n  In n .a te  g riev ­
an ces  a n d  fo rced -m ed lca tlon  h e a r ­
ings a t  s ta te  hosp ita ls.

Not all h a s  b een  u p b ea t, though . 
Top officials In th e  p erso n n e l d e p a rt­
ment. a n d  In th e  s t a te  lic e n s in g  
agency fought a g a in s t th e  OAH from  
th e  outset.

P e rso n n e l S e c re ta ry  H ilda F ord . 
In pa rticu la r, h a s  been  v eh em e n t In 
h e r  opposition , s tro n g ly  u rg ing  th e  
governor to veto th e  bill c rea tin g  th e  
OAK (she failed) a n d  a n o th e r bill th is  
y e a r to b ro ad en  th e  sco p e  of t h e . 
OAH (she w on th a t  fight). L icensing  
S ec re ta ry  W illiam  Fogle h a s  b een  
hostile, too. B u reau c ra ts  h a te  to give 
up  an y  of th e ir  flefdom.

Still, th e  no tion  of a  conso lida ted  
hearin g  office h a s  w orked. T h e  OAH

h a s  becom e a n a tio n a l mode) fc 
o th e r  s ta te s  to copy. M any high 
ra n k in g  o ffic ia ls  believe th is  ay 
proach ho lds vast po ten tia l for qulc 
a n d  fa ir reso lu tion  of o th e r  n o r 
crim inal m a tte rs . ,

F a r  m ore m otor vehicle cases , fc 
In s ta n c e , could  b e  sh ifte d  to th 
OAH to h e lp  relieve long w a its  fc 
hea rin g s  a t  th e  MVA. T h e  Office c 
A dm in istra tive  H earings could alc- 
be a  w ay  to  re lieve  overcrow de 
co u rt d o ck e ts  an d  c u t th e  backlog c 
non-crim lnaJ hearings a t  prisons.

If budget p rob lem s d o n 't  g e t I: 
th e  w ay. Mr. H ardw icke In tends t 
vigorously p u rsu e  th e  cross-tra ln ln  
program  fo r hearing  exam iners.

He hopes, w ith th e  help of a  corr 
pu terized  h ea rin g  schedu le , to sen 
one o r tw o exam iners  ou t to W ester 
M ary land  to co n d u c t a  v a s t a rray  i 
h e a rin g s  fo r s ta te  ag en c ies  over 
s h o r t  period  of tim e. T h a t  cou! 
g rea tly  e n h a n c e  th e  office's efflcle: 
cy a n d  speed  th e  resolution  of case: 

Too o ften , all w e h e a r  ab o u t go- 
e m m c n t a re  th e  h o rro r sto ries . V> 
.e a rn  a b o u t th e  m is tak es  a n d  cost: 
m issteps. “News" Is u sua lly  define 
a s  w h a t’s  going w rong, n o t w h a t' 
going righL

H ere 's  o n e  agencies th a t  h a s  go' 
ten  It r ig h t  Mr. H ardw icke an d  tt  
OAH deserve  a  p a t on  th e  back.

B a r ry  R a s c o v a r  Is d e p u ty  ed ito r  ■ 
th e  e d ito r ia l p a g e s  o f The Sun.



F R O M : E dw ard  H. Hei

RE: HB 232  -- Independent D iv is io n  o f  A d m in is tra tiv e  H earin g s

D A T E : Jan u ary  26, 1998

N O TE : I am the C h ie f Appeals O fficer o f the National M arine Fisheries Service fo r the 
A laska Region, and a member o f the A laska B a r Association. Th is memorandum docs not 
necessarily represent or reflect the views o f the A laska B a r  Association, the National 
M arine Fisheries Service, the National Oceanic and A tmospheric Adm inistration, the U.S. 
Departm ent o f Commerce, or the United S ta tes Government. The bill is supported by the 
National Association o f Adm inistrative Law  Judge s, o f which I am also a member.

Sectional analysis o f HB 232

Sec. 1. P u rp o se  and  Intent is to p rov ide for:
■ in c reased  separa tion  o f  the ad m in is tra tiv e  a d ju d ic a tio n  fu n c tio n  from  ag e n c ie s ’ 

im  e s tig a tiv e , p ro secu to ry , and  p o licy -m ak in g  fu n c tio n s ;
• the  ren d erin g  o f  h igh -quality , tim ely  ad m in is tra tiv e  ad ju d ica tio n s ;
• re sp ec t &  d ign ity  o f  parties  and a  g u a ran tee  o f  d u e  p ro cess  p ro tec tio n s  in ad m in is tra tiv e  

h ea rin g s .

Sec. 2. A d d s  re sp o n sib ility  for the Indep en d en t D iv is io n  o f  A d m in is tra tiv e  H earings [ID A H ] and  
C h ie f  A d m in is tra tiv e  H earing  O fficer [C A H O jto  th e  D e p a rtm en t o f  A d m in is tra tio n ’s du ties.

Sec. 3. C rea te s  the Independen t D iv ision  o f  A d m in is tra tiv e  H earin g s. A d d s new  A rtic le  9 to A S
4 4 .2 1 . [N ew  se c tio n s ]:

A S  4 4 .2 1 .5 1 0 . D iv ision  and C h ie f  A d m in is tra tiv e  H earin g  O ffice r
(a) P laces ID A H  in D epartm en t o f  A d m in is tra tio n , to be  head ed  by a C h ie f  

A d m in is tra tiv e  H earin g  O fficer [C A H O ].

(b) S pecifies th a t C A H O  will be  ap p o in te d  by  C o m m iss io n e r o f  A d m in is tra tio n ; 
m u st be  an  A la sk a  licensed  atto rney , ad m itted  to p ra c tice  fo r 5 years: m u s t d ev o te  full tim e to  the 
p o s itio n  an d  m ay  not p ractice law  private ly  fo r co m p e n sa tio n  w h ile  in  office.

A S  4 4 .2 1 .5 2 0 . Pow ers & d u ties o f  C A H O
(a) M andato ry  duties: su p erv ise  d iv is io n : h ire  h ea rin g  o ffice rs  and  staff; assign  

ca se s  fo r h ea rin g s; con tract w ith  tem porary  h ea rin g  o ff ic e rs  i f  no  q u alified  hearin g  o ffice r is 
a v a ila b le  w ith in  ID A H  to hear particu lar cases: en su re  d ec is io n a l independence  o f  hearing  
o ff ic e rs : e s tab lish  and im p lem en t standards an  ' tra in in g  p ro g ram s for h ea rin g  o fficers; m o n ito r
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qu alify  o f  s ta te ’s ad m in is tra tiv e  hearings; subm it an n u a l rep o rt to  g o v ern o r; ad o p t a co d e  o f  
co n d u c t fo r hearing  o ffic e rs ; ad o p t reg u la tio n s to im p le m e n t th is  leg isla tion .

(b ) D isc re tio n a ry  pow ers: C A H O  m ay  se rv e  as a  h ea rin g  o ff ic e r in ind iv idual 
cases; se t requ irem en ts fo r e s tab lish in g  a reg ister o f  q u a lif ied  h ea rin g  o ff ic e rs  (licen sed  A laska 
a tto rn ey s  w ith  5 y ea rs ' law  p rac tice); assign  hearing  o ff ic e rs  to n o n -A rtic le  8 ca ses  a t ag e n c ies’ 
request; receive ap p ro p ria te  m o n ey , g ran ts , gifts, an d  se rv ices  from  p u b lic  an d  p riv a te  sources.

A S 44 .21 .5 3 0 . P o w ers  of, and  restric tions o n , h ea rin g  o ffice rs .
(a) In a d d itio n  to  o th e r specified  d u tie s , h ea rin g  o ffic e rs ; m ay  en g ag e  in 

a lte rn a tiv e  d ispu te  re so lu tio n  (A D R ) m ethods: m ay o rd e r a  p a rty  to  pay  reaso n ab le  ex p en ses  o f  
o th er s ide  for frivo lous o r  b ad -fa ith  ac tions: is su b jec t to a code  o f  co n d u c t e s tab lish ed  by 
C A H O .

(b) H earin g  o fficers : m ay not perfo rm  d u tie s  in co n s is ten t w ith  re sp o n sib ilitie s; 
m u st d ev o te  fu ll-tim e to  d u tie s  (u n less  appo in ted  to  p a r t- tim e  p o sitio n ); m ay  n o t en g ag e  in 
p riv a te  p ractice o f  law  fo r co m p en sa tio n .

(c) H earing  o ffice rs  can n o t be su b jec t to  su p e rv is io n  o r  in flu en ce  by agency  
em p lo y ees  engaged  in in v es tig a tio n s , p rosecu tions, o r  ad v iso ry  fu n c tio n s .

A S  44 ,21 .540 . C o o p era tio n  o f  o ther state  ag en c ies

(a ) A g en c ies  m u st co o p era te  w ith  d iv is io n  and  c h ie f

(b) A g en c ies  m ay  no t se lec t o r  re jec t p a rticu la r h ea rin g  o ff ic e rs  ass ig n ed  by 
C A H O . e x c ep t as o th erw ise  p ro v id ed  by law  fo r a rb itra tio n  o r s im ila r p roceed ings 
o r spec ia l c irc u m sta n ces  recogn ized  in  reg u la tio n s .

(c ) A g en c ies  can n o t tak e  fu rther ac tio n  in th e  p ro ceed in g  a fte r m a tte r is referred  
to  the d iv is io n .

A S 44 .21 .590 . D e fin es  "d iv ision" as ID A H  for p u rp o se s  o f  A rtic le  9 o f  A S 44 .21 .

Sec. 4. A m ends A S 4 4 .6 2 .3 5 0 (a ) to  sh ift au tho rity  to  ap p o in t h ea rin g  o ffic e rs  from  g o v e rn o r to 
C A H O  in co n tested  ca ses  g o v ern ed  by  A P A  A rtic le  8 or w h en  an  ag en cy  has req u ested  C A H O  to 
ass ig n  a h earing  officer.

Sec. 5. A m en d s A S 4 4 .6 2 .3 5 0 (b ) to  p ro h ib it ag en cy  h ea rin g  o ffic e rs  from  h ea rin g  cases 
g o v ern ed  by ID A H .

Sec. 6. A m en d s AS 4 4 .6 2 .4 5 0 (a ) by d e le tin g  a g e n c ie s ’ au th o rity  to d e te rm in e  w h e th e r agency  
w ill h ea r con tested  cases a lo n g  w ith  th e  h earing  o fficer.
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Sec. 7. A m en d s  A S 4 4 .6 2 .4 5 0 (b ) by e lim in a tin g  a g e n c ie s ’ p re s id in g  o v e r  h earin g s in co n tested
cases .

Sec. 8. A m en d s  AS 4 4 .6 2 .4 5 0 (c ) by d e le tin g  ag en cy  m em b ers  from  recu sa l p rov ision  for 
co n te s te d  cases .

Sec. 9. C lean -u p  am en d m en t o f  A S  4 4 .6 2 .5 0 0 (b ). co n c e rn in g  p ro p o sed  d ec is io n s , re llec tin g  
c h a n g es  in S ecs. 6 -8 , and  11.

Sec. 10. A m en d s A S 4 4 .6 2 .5 0 0 (c ) [A P A ] to p ro v id e  that i f  th e  p ro p o sed  d ec is io n  in a co n tes ted  
case  is not ad o p ted  by the  agency , the ag en cy  m ay  d ec id e  th e  case  o r re fe r it to th e  C A H O  for 
a s s ig n m e n t to  the sam e o r a d iffe ren t h ea rin g  o fficer.

Sec. 11. A d d s  new  su b sec tio n s (d) an d  (e) to A S 4 4 .6 2 .5 0 0  [A P A ] to p ro v id e  that:
(d ) an  agency  m ust spec ify  on th e  reco rd  the reaso n s fo r m o d ify in g , reversing , rem an d in g , 

o r  o rd e r  re co n s id e ra tio n  o f  a p ro p o sed  d ec is io n : and  p ro h ib its  the ag en cy  from  tak ing  ac tio n  to 
ch a n g e  a h ea rin g  o ff ic e r 's  final d ec is io n .

(e) h ea rin g  o ff ic e rs ' d ec is io n s in  ad ju d ica tio n s  u n d e r A P A  A rtic le  8 are final d ec is io n s, 
n o t su b jec t to  agency  rev iew : ag en c ies  th a t v o lu n ta rily  use ID A H  h ea rin g  o ffice rs  m ay au th o rize  
the h ea rin g  o ffic e r to  m ake the final a d m in is tra tiv e  d ec is io n  in  the  case; co p ies  o f  the d ec is io n  
m u st be se rv ed  on the parties and  filed  w ith  th e  L ieu ten an t G o v e rn o r; p ro v id es  fo r ju d ic ia l 
re v ie w  and  reco n sid era tio n  o f  h ea rin g  o ff ic e rs ' final d ec is io n s .

Sec. 12. A m en d s A S 4 4 .6 2 .5 2 0 (a ) to a llo w  h ea rin g  o ff ic e rs  to o rd e r an  e ffec tiv e  date o f  d ec is io n  
s o o n e r  th an  30 days.

Sec. 13. A m en d s  A S 4 4 .6 2 .5 4 0  to  p ro v id e  for re co n s id e ra tio n  o f  cases  by hearing  officers.

Sec. 14. A m en d s  A S 4 4 .6 2 .5 9 0 (a ) to  ad d  h ea rin g  o ff ic e rs  to  p ro v is io n s  fo r ce rtify in g  facts 
re g a rd in g  co n tem p t to the su p erio r co u rt.

S ec. 15. A m en d s  A S 4 4 .6 2 .6 4 0 (b ) to ad d  d e fin itio n  o f  “c h ie f  ad m in is tra tiv e  hearing  o ffic e r.”

Sec. 16. R ep ea ls  A S 4 4 .6 2 .5 0 0 (a ). w h ich  had p ro v id e d  for ag e n c ies  to  h ea r con tested  cases, bu t 
had  req u ired  the hearing  o ffice r w ho  p resid ed  a t the  h ea rin g  to  be p resen t du rin g  co n sid era tio n  o f  
the  c a se  an d . i f  requested , to ad v ise  the agency .

Sec. 17. T ran s itio n a l p rov ision  a llo w in g  ex is tin g  s ta te  h ea rin g  o ffice rs  to  be e lig ib le  lo r  h iring  as 
h ea rin g  o ff ic e rs  w ith  the ID A H .

Sec. 18. E ffec tiv e  date.
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Com parison o f HB 232 with ABA  Model Act C rea ting a S ta te  Cen tra l Hearing Agency 
(1997)

M odel A c t w as o rig inally  p roposed  and d ra tted  by the N a tio n a l A sso c ia tio n  o f  A d m in is tra tiv e  
L aw  Ju d g e s  [N A A L J] in 1995. It w as c ircu la ted  and d iscu ssed  am o n g  all s ta te  cen tra l panel 
c h ie f  ju d g e s  before being approved  unan im ously  by th e  A m erican  B ar A sso c ia tio n ’s H o u se  o f  
D e le g a te s  on  F ebruary  3. 1997.

T h e  M o d e l A c t, like HB 232, p rov ides for e s tab lish m en t o f  a  p ro fess io n a l co rps o f  in d ep en d en t 
a d m in is tra tiv e  law  ju d g es  [A LJs] w ho w ill, in ap p earan ce  an d  in fact, be sep a ra ted  from  p o ten tia l 
b ias, c o n f lic ts  o f  in terest, and undue influence o f  the s ta te  ad m in isL a tiv e  ag en c ies  w h o se  ac tio n s  
the  A L Js  rev iew  in con tested  cases b rough t by p rivate  parties.

T h e  M o d e l A c t p rov ides for the es tab lish m en t o f  an O ffice  o f  A d m in is tra tiv e  H earin g s [O A H ], 
to be h ea d ed  by  a C h ie f  A dm in istra tive  L aw  Judge. T h e  A ct is set o u t in 15 sec tio n s .

Sec. 1-1 S cope.
T h e  M odel A ct exem pts from  coverage  all L eg is la tiv e  and  Ju d ic ia l b ranch  ag en c ie s , the 

G o v e rn o r, an d  ind ividual ex ecu tiv e  d epartm en ts  and  ag e n c ies  sp ec ified  by the L eg is la tu re . It 
a llo w s  th e  G o v e rn o r to tem porarily  ex em p t ind iv idual ag e n c ie s  d u rin g  the first y e a r  a fte r th e  A ct 
takes e ffec t. W ith in  the E xecu tive  branch , all n o n -ex em p ted  ag en c ies  h av in g  h ea rin g  o ff ic e rs  o r 
A L Js w o u ld  b e  covered  by the A ct.

H B  2 32  covers only  agencies listed  in A S 4 4 .6 2 .3 3 0 , w h o  ad m in is tra tiv e  ad ju d ica tio n s  in 
c o n te s te d  cases  are governed  by A rticle  8 o f  the A d m in is tra tiv e  P rocedure  A ct. O th e r E x ecu tiv e  
b ran ch  ag e n c ie s  m ay request that ID A H  h earing  o ffic e rs  be assig n ed  to d ec id e  th e ir  cases o n  an  
in d iv id u a l basis.

Sec. 1-2 E stab lishm en t and A ppo in tm en t o f  A d m in is tra tiv e  L aw  Judges
T h e  M odel A ct creates the O ffice o f  A d m in is tra tiv e  H earin g s as an  in d ep en d en t ag en cy  in 

the  E x ec u tiv e  branch. The A ct p roposes that A L Js w o u ld  be se lec ted  and ap p o in ted  e ith e r by:
1) the G o v e rn o r, a fte r screening  and  reco m m en d atio n  by a ju d ic ia l n o m in atin g  co m m iss io n : 2) 
co m p e titiv e  ex am in a tio n  in the c lass ified  serv ice; o r 3) the C A H O . T he M odel A c t w ould  
au to m a tic a lly  m ake all ex isting  sta te  hearing  o ffice rs  e m p lo y ee s  o f  th e  ID A H . and w ou ld  ex e m p t 
su ch  g ran d fa th e red  hearing  officers from  the  q u a lifica tio n  req u irem en ts  o f  the  A ct.

H B  232  m akes the ID A H  an  independen t E x ecu tiv e  b ran ch  agency  w ith in  the  D ep artm en t 
o f  A d m in is tra tio n . T he bill spec ifies that ID A H  h ea rin g  o ff ic e rs  are to be h ired  by th e  C A H O .
E ' is tin g  s ta te  hearing  officers do not au to m atica lly  b eco m e  em p lo y ees  o f  the ID A H . but all w ho 
ap p ly  a re  e lig ib le  for such em plo y m en t u nder the  b i l l 's  tran s itio n a l p rov ision . T he bill d o es  no t 
c lea rly  s ta te  w hether such hearing  o fficers  m ust m eet the q u a lifica tio n s  spec ified  e lsew h ere  in  the  
b ill [A la sk a  licensed  atto rneys w ith  5 years  law  p rac tice], no r d o es it require  the C A H O  to h ire  
an y  o f  th em .

Edward H. Hein Memo — HB 232
January 26, 1998 -4-



Sec. 1-3 R esp o n sib ility .
T h e  M odel A ct p rov ides tha t the O ffice  o f  A d m in is tra tiv e  H earings shall hand le  all 

co n tes ted  a d m in is tra tiv e  cases , ex cep t as o th e rw ise  p ro v id e d  in  the A ct. A n op tional p rov ision  
w o u ld  a lso  e x e m p t cases  heard  by the heads or g o v e rn in g  b o d ie s  o f  ind iv idual ag en cies w ith o u t a 
h ea rin g  o ff ic e r.

H B  2 3 2  rem o v es the  au th o rity  o f  co v ered  a g e n c ie s  to  co n d u c t their ow n h ea rin g s in 
co n te s te d  ca se s . E x em p ted  ag en c ies  w ou ld  co n tin u e  to  be a b le  to  co n d u c t th e ir ow n  hearings.

Sec. 1-4 C h ie f  A d m in is tra tiv e  L aw  Judge - In G en era l.
T h e  M o d el A c t p rov ides th a t the C h ie f  A d m in is tra tiv e  L aw  Ju d g e  w ould  be  e ither: 1) 

ap p o in ted  b y  the  G o v ern o r, w ith  ad v ice  and co n sen t o f  th e  S en a te  foi a term  o f  years; o r  2 ) u n d er 
the  c la ss if ie d  se rv ice  and  h ired  th ro u g h  co m p e titiv e  ex a m in a tio n . In e ith e r even t, the C h ie f  A LJ 
co u ld  be re m o v e d  on ly  fo r good cau se  fo llow ing  n o tic e  an d  an  o p p o rtu n ity  for an  ad m in is tra tiv e  
h earin g . A  re m o v e d  C h ie f  A LJ w o u ld  co n tin u e  in o ff ic e  u n til a  su ccesso r is appo in ted .

H B  2 3 2  p ro v id es th a t the C A H O  is ap p o in ted  b y  th e  C o m m iss io n e r o f  A dm in istra tion .
N o  te rm  o f  o ff ic e  is sp ec ified  and no  g rounds fo r rem o v a l a re  s ta ted . P resum ably  the C A H O ’s 
term  an d  rem o v a l w o u ld  be gov ern ed  by the sam e p ro v is io n s  th a t g o v ern  o th e r d iv isio n  d irec to rs  
ap p o in ted  by  the  co m m issio n e r.

T h e  M o d el A c t m andates th a t the C h ie f  A d m in is tra tiv e  L av / Judge m ust: take an  oa th  o f  
o ffice ; d e v o te  full tim e to  th e  d u ties  o f  the o ffice ; be e lig ib le  fo r reap p o in tm en t; receive  th e  
sa lary  p ro v id e d  in  the  state  budget [or the sam e sa la ry  a s  a  s ta te  ju d g e ]; be cu rren tly  licensed  to 
p rac tice  law  in  the s ta te  an d  have been  licensed  fo r a t le a s t 5 y ea rs ; and  be su b jec t to a co d e  o f  
co n d u c t fo r A L Js. T h e  C h ie f  A d m in is tra tiv e  L aw  Ju d g e  m ay  em p lo y  s ta ff  u 'ith in  the s ta te  
b udget.

H B  2 3 2  p ro v id es  th a t the C A H O  m ust be  an A la sk a  licen sed  atto rney , ad m itted  to 
p rac tice  fo r 5 y ears; m ust d evo te  fu ll tim e to the  p o s itio n  a n d  m ay  n o t p ractice  law  p riv a te ly  for 
c o m p e n sa tio n  w 'hile in office.

Sec. 1-5 C h ie f  A d m in is tra tiv e  L aw  Judge  —  P o w ers  a n d  D u ties .
T h e  M o d el A c t requ ires the  C h ie f  A d m in is tra tiv e  L a w  Ju d g e  to superv ise  the O ffice  o f  

A d m in is tra tiv e  H earin g s [O A H ]; assign  A L Js to  ca ses  re fe rre d  to  the  O A H ; pro tect and ensu re  
the  d ec is io n a l in d ep en d en ce  o f  ea ch  A LJ: e s tab lish  an d  im p le m e n t s tandards and spec ia lized  
tra in in g  p ro g ra m s  fo r A L Js: adop t ru les to  im p lem en t th e  A c t; ad o p t a  code o f  conduc t fo r A L Js: 
m o n ito r  th e  q u a lity  o f  s ta te  ad m in is tra tiv e  h ea rin g s; s u b m it a n  annual report on the O A H  to the 
G o v e rn o r [an d  the L eg isla tu re]; [co o p era te  and  a ss is t  w ith  a  S ta te  A dvisory  C ouncil, i f  any].

T h e  M o d el A c t au th o rizes th e  C h ie f  A d m in is tra tiv e  L a w  Ju d g e  to serve as an  A L J in 
in d iv id u a l co n te s te d  cases: [estab lish  q u a lifica tio n s  fo r  th e  se lec tio n  o f  A L Js]; furnish  A L Js  to 
o th e r a g e n c ie s  by con tract; accep t funds, g ran ts, g ifts , a n d  se rv ic e s  re la ted  to the pu rposes o f  the 
O A H : e n te r  in to  co n trac ts  w ith  p u b lic  and  p riv a te  a g e n c ie s  o r  educational in stitu tions; and  
[crea te  sp ec ia liz ed  su b jec t m atter d iv is io n s  w ith in  the  O A H ].

H B  2 3 2  p ro v id es  v irtually  all the sam e p o w e rs  an d  d u tie s  as the M odel Act.
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S ec . 1-6 A d m in is tra tiv e  L aw  Ju d g e s
T h e  M odel A ct p ro v id es  tha t A L Js shall: take an oath  o f  o ffice ; be ad m itte d  to law  

p rac tice  [in  the s ta te ][fo r at least 5 y ea rs ]; be su b jec t to the req u irem en ts  and  p ro tec tio n s  o f  state  
em p lo y m e n t [c lassified  serv ice  e m p lo y e e s ' p ro tec tions]; be rem o v ed  o r d isc ip lin ed  on ly  fo r good 
cau se , a f te r  n o tice  and an  o p p o rtu n ity  to be heard in an A P A  o r s ta tu to ry -ty p e  h ea rin g  and a  
fin d in g  o f  g o o d  cause by an im p a rtia l h ea rin g  o fficer; be su b jec t to  red u ctio n  in fo rce  only  in 
a c co rd a n ce  w ith  estab lished  c iv il se rv ic e  o r m erit system  p ro ced u res; be c o m p en sa ted  as 
p ro v id ed  in  the state  budget [o r sa la ry  pegged  to state ju d g e s ' sa la rie s]; n o t p e rfo rm  d u tie s  
in c o n s is te n t w ith  A L J d u ties an d  re sp o n sib ilitie s ; devo te  full tim e  to the p o s itio n  o f  A L J [un less 
ap p o in ted  p art- tim e]; be su b jec t to  su p e rv is io n  by the C h ie f  A d m in is tra tiv e  L aw  Ju d g e ; an d  be 
su b jec t to  the  co d e  o f  co n d u c t fo r A L Js .

T ire M odel A ct a lso  p ro v id e s  th a t A L Js are not to be su p erv ised , d irec ted , o r  in flu en ced  
b y  ag en cy  o ffic ia ls  o r em p lo y ees  e n g a g ed  in investiga tions, p ro secu tio n s, o r ad v iso ry  functions.

H B  232  has a m uch  sh o rte r  sec tio n  on  ad m in is tra tiv e  h ea rin g  o fficers . Q u a lif ic a tio n s  for 
h ea rin g  o ff ic e rs  are p rov ided  e lse w h e re , but are the sam e as the M odel A ct. H B  2 32  g ives 
h ea rin g  o ff ic e rs  the sam e p o w ers  an d  d u ties  a lready  p rescribed  in  A rtic le  8 o f  th e  A P A . T h e  bill 
a lso  sp ec if ic a lly  p rov ides, like the  M o d el A ct. that hearing  o fficers : are  su b jec t to a  co d e  o f  
co n d u c t; m ay  no t perfo rm  d u tie s  in co n s is ten t w ith  their re sp o n sib ilitie s  as h ea rin g  o ffic e rs ; m ay 
n o t en g ag e  in p riva te  law  p rac tice ; an d  can n o t be sub ject to  su p e rv is io n  o r in flu en ce  by ag en cy  
e m p lo y ee s  en g ag ed  in in v es tig a tio n s , p ro secu tio n s, o r ad v iso ry  functions.

Sec. 1-7 C o o p era tio n  o f  S ta te  G o v e rn m en t A gencies; A udits; S e lec tio n  o f  Ju d g es.
T h e  M odel A ct req u ires  all s ta te  g o v ern m en t ag en cies to  co o p era te  w ith  the  C h ie f  

A d m in is tra tiv e  L aw  Judge; su b jec ts  th e  O A H  to aud it by th e  L eg is la tiv e  au d it o ffic e ; p ro h ib its  
ag en c ies  from  se lec ting  o r re jec tin g  p a rtic u la r  hearing  o fficers  o f  the  O A H .

H B  232 likew ise  req u ires  o th e r  s ta te  ag en cies to co o p e ra te  w ith  the C A H O  an d  p ro h ib its  
th em  from  se lec tin g  o r re jec tin g  h e a rin g  o fficers  assigned  by  the  C A H O , ex cep t in ca ses  o f  
a rb itra tio n  o r  o th er specia l c irc u m sta n ces  reco g n ized  in reg u la tio n s . H B  232 d o e  n o t p ro v id e  for 
L eg is la tiv e  aud it.

Sec. 1-8 D esig n a tio n  o f  A d m in is tra tiv e  L aw  Judges.
T h e  M odel A ct p ro v id es  th a t th e  C h ie f  A d m in is tra tiv e  L aw  Ju d g e  shall d e s ig n a te  in 

w ritin g  an  ind iv idual to serve as an  A L J in a  p roceed ing  befo re  an  agency  i f  the  O A H  does not 
h av e  an  A L J  th a t can be assig n ed  in  re sp o n se  to an  agency  re ferra l.

H B  232  au tho rizes the C A H O  to co n trac t w ith  su itab le  in d iv id u a ls  to se rv e  a s  tem porary  
h ea rin g  o ff ic e rs  w ith in  the  ID A H  i f  n o  q u alified  ID A H  h ea rin g  o ffic e r is ava ilab le .

S ec. 1-9 P o w ers  o f  A d m in is tra tiv e  L aw  Judges.
T h e  M odel A ct g ives A L Js  p o w e r to: issue su b p o en as: ad m in is te r  o a th s: co n tro l the 

co u rse  o f  p roceed ings: use  a lte rn a tiv e  d isp u te  reso lu tion  m e th o d s: o rder a  party  o r th e ir  a tto rney  
to  pay re aso n ab le  expenses for b a d -fa ith  ac tio n s  o r tactics that a re  frivo lous o r in ten d ed  so le ly  to 
c a u se  unnecessary ' delay.
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H B  232 e ither p ro v id es  all th ese  pow ers o r g ives h ea rin g  o ff ic e rs  th e  p o w ers  a lready  
lis ted  in  A rtic le  8 o f  the A PA . T h ese  ex is tin g  p o w ers  include su b p o en a  p o w er, am o n g  o thers. 
[S ee  new  Sec. 44 .21 .530(a)] It m ay be adv isab le  to  m ake c lea n -u p  am en d m en ts  to sp ec ific  
se c tio n s  o f  A rtic le  8 to clarify  w h e th e r hearing  o ffice r, the ag en cy , o r b o th  are in ten d ed  to 
ex e rc ise  p a rticu la r pow ers.

Sec. 1-10 D ecis io n -m ak in g  A u th o rity .
T h e  M odel Act m akes A L Js ' d ec is io n s the final d ec is io n , n o t su b jec t to  fu rth e r agency  

rev iew , fo r  those agencies sp ec ifica lly  nam ed  u nder th is sec tio n  o f  the  A ct. A ll o th e r A L J 
d ec is io n s  w o u ld  be  p roposed  d ec is io n s , un less the ag en cy  au th o riz e s  issu an ce  o f  a final decision . 
T h e  A c t p ro h ib its  agencies w ho  have  referred  m atte rs  to th e  O A H  from  tak in g  any  fu rther 
ad ju d ica to ry ' ac tion  in a case  w h ile  it is under O A H ’s ju risd ic tio n . [A n o p tio n a l p ro v is io n  w ould  
a llo w  in terlocutory ' rev iew , te rm in a tio n , or m o d ifica tio n  o f  th e  p ro c eed in g  by th e  agency .]

H B  232 m akes hearing  o ff ic e rs ’ dec isions final d ec is io n  fo r al) ag e n c ies  req u ired  to 
su b m it c a se s  to ID A H . D ecisio n s in vo lun tary  ag en cy  re ferra ls  can  be final d ec is io n s  i f  
au th o riz e d  by  the referring  agency , bu t o therw ise  a re  p ro p o sed  d ec is io n s . L ike the M odel A ct, 
ag e n c ies  m ay  not take fu rther ac tio n  in  a p ro ceed in g  afte r th e  m a tte r  has b een  re ferred  to  the 
ID A H .

S ec. 1-11 P ro p o sed  D ecisions and  O rders.
T h e  M odel A ct p ro v id es tha t ag en cies rev iew in g  p ro p o sed  ID A H  d ec is io n s  can n o t 

m o d ify , rev erse , o r  rem and  the d ec is io n s  ex cep t fo r sp ec if ied  reaso n s in acco rd an ce  w ith  law.
H B  232 requ ires ag en cies to  spec ify  on  the reco rd  th e ir  reaso n s fo r m o d ify in g , reversing , 

re m a n d in g , o r o rdering  reco n sid era tio n  o f  p roposed  d ec is io n s .

S ecs . 1-12 —  1-14 [O ptional] S ta le  A dvisory’ C o u n c il on  A d m in is tra tiv e  H earings.
T h e  M odel A ct p ro p o ses  c rea tio n  o f  a n in e -m e m b e r S ta te  A d v iso ry  C ouncil on  

A d m in is tra tiv e  H earings, co n sis tin g  o f  tw o leg is la to rs , the A tto rn ey  G eneral, tw o  ag en cy  heads, 
tw o  m e m b ers  o f  the pub lic , and tw o  rep resen ta tiv es  o f  the  s ta te  b a r  asso c ia tio n . T erm s w ou ld  be 
for fo u r y ea rs , staggered. T he C o u n cil w ould  ad v ise  the C A H O  o n  ca rry in g  o u t the d u ties  o f  the 
o ff ic e ; id en tify  im portan t issues to be add ressed  by th e  C A H O ; re v ie w  issues and  p rocedures 
re la tin g  to  h earings and the ad m in is tra tiv e  p rocess: rev iew  an d  co m m en t o n  ru les o f  p ro ced u re  
an d  the  ID A H  annual report: and study  ag en cies ex em p ted  from  th e  A ct th a t em p lo y  hearing  

o ffic e rs .
H B  232 does not include th is prov ision .

S ec. 1-15 E ffective Date.
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P o te n t ia l  b e n e f its  o f  e n a c tm e n t  o f  H B  232

Im p ro v ed  im p artia lity  o f  h ea rin g  o ff ic e rs  and  th e ir d ec isio n s
• H earin g  o ffic e rs  in a ce n tra l panel w ill no  longer be d ep en d en t on  the a g e n c ie s  w h o  are 

p a r tie s  to  ad m in is tra tiv e  ad ju d ic a tio n s  fo r c o n tin u ed  em p lo y m en t, salary , p ro m o tio n s , b en e fits , 
an d  p e rfo rm an c e  ev a lu a tio n s , n o r  w ill th ey  be  su b jec t to re tr ib u tio n  o r p re ssu res  from  the  
ag e n c ies . T h is  w ill b o ls te r h ea rin g  o ff ic e rs ' co u rag e  to  “do the rig h t th in g "  in  a d ju d ic a tio n s  and 
d ec is io n s .

• H e a rin g  o ffice rs  w ill b e  rem o v ed  from  p e rfo rm in g  d u ties in co n sis ten t w ith  th e ir  ro le  as 
an  im p a rtia l ju d g e , thus re d u c in g  “ h id d en "  ag en cy  bias.

• T h e  bill w ill resu lt in  m o re  pub lic  co n fid e n ce  in the fa irness and  q u a lity  o f  
a d m in is tra tiv e  h earings and  in s ta te  g o v e rn m e n t generally .

Im p ro v ed  q u a lity  o f  the h ea rin g  o ffic e rs
• A ll cen tra l panel h ea rin g  o ff ic e rs  w ill be su b jec t to  a C o d e  o f  Ju d ic ia l E th ics.
° C en tra lized , h ig h -q u a lity  tra in in g  an d  ce rtifica tio n  w o u ld  be av a ilab le  in  su b s tan tiv e  

a reas  o f  law . ad m in is tra tiv e  law  and  p ro ced u re s , e lim in a tio n  o f  b ias , and h ea rin g  tech n iq u es .
• S u p erv is io n  w ou ld  be  by  im p artia l h ea rin g  o fficers , in c lu d in g  th e  C h ie f  A d m in is tra tiv e  

H e arin g  O ff ic e r  an d  p ee r rev iew , ra th e r th an  by  the ag en cies  w ho  are  in te re sted  p artie s .
• P e rfo rm an ce  e v a lu a tio n s  w o u ld  be b ased  on  quality  o f  h ea rin g s, d ec is io n s , a n d  the 

a d m in is tra tiv e  p rocess, ra th e r th an  th e  o u tco m es  o f  d ec is io n s an d  a h earing  o f f ic e r 's  “ track  
re c o rd ”  fo r u p h o ld in g  the ag en cy .

• A  cen tra l panel p ro v id e s  im p ro v ed  co m ra d arie , co lleg ia iity , and  asso c ia tio n  w ith  o th e r 
h e a rin g  o ff ic e rs , w h ich  ra ise s  p ro fe ss io n a l s tan d a rd s  and reduces the  iso la tion  o f  h e a rin g  o ffice rs  
w h o  a re  sp re ad  o u t am o n g  n u m ero u s  ag en c ies .

• A  cen tra l panel w o u ld  a ttra c t m o re  ex p e rien ced , h igh ly  q u a lified  p eo p le  to a  ca ree r as 
ad m in is tra tiv e  ju d g es . T h ere  w o u ld  b e  m ore  p o ten tia l fo r ca ree r d ev e lo p m en t an d  o p p o rtu n itie s  
fo r a  v a r ie ty  o f  w ork . H earin g  o ff ic e rs  w o u ld  be m o re  respected  by  the B ar and  th e  p u b lic .

R ed u c tio n  in s ta ff
• O th e r  sta tes u sing  cen tra l p an e ls  h av e  ex p e rien ce  overall red u ctio n s in to tal n u m b er o f  

h ea rin g  o fficers .
• A g en c ies , boards, and  d e p a rtm e n ts  w o u ld  re ly  on cen tra l panel in stead  o f  th e ir  ow n  

h ea rin g  o ff ic e rs  an d  su p p o rt staff.
• C en tra l panel h ea rin g  o ff ic e rs  w o u ld  d ev o te  full tim e to  ad ju d ica tio n s  and  be m o re  fu lly  

u tiliz e d  in th e  sk ills  for w h ich  th ey  are  tra ined .

Edward H. Hein Memo — HB 232
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TONY KNOWLES, GOVERNOR

I I E P A K K T M E I V T  O F  I . A K O I K

OFFICE OF THE COMMISSIONER
May 6, 1997

P.O. BOX 21149 
JUNEAL ALASKA 99802-1149 
PHONE: ,907) 465-2700 
FAX: (907) 465-2784

Rep. Joe Green, Chair 
House Judiciary Committee 
Alaska State Legislature

Dear Rep. Green:

I have reviewed an audiotape of the hearing held in your committee 
on April 28 regarding HB 232 and feel compelled to respond to 
testimony offered by Mr. Dave Stancliff, aide to Rep. Ogan, who 
made reference to a "hearing" held by the Department of Labor which 
he felt demonstrated the need for an "independent" administrative 
hearing officer system.

The meeting that Mr. Stancliff attended was not a hearing. It was 
a portion of the "investigation, conference and persuasion" process 
required under the regulations attached. 8 AAC 30.090 sets out 
the steps taken in an investigation of alleged violation of AS 
36.05, the state's "Little Davis Bacon Act". The proceeding 
Mr. Stancliffe attended was occurring under 8 AAC 30.090(b)(2) (see 
italics) . Because the matter was ultimately rectified the case was 
not forwarded to the Director under 8 AAC 30.090(d) for further 
action.

Neither the Employer, Valley Sawmill, nor the Prime Contractor, 
Cruz Construction, exercised their appeal rights to request a 
formal hearing under 8 AAC 30.100, even though they were notified 
of their rights to do so by the department.

If the matter had been a hearing there would have been formal 
scheduling and notice under 8 AAC 30.100 (b); an uninvolved hearing 
officer would have been appointed under 8 AAC 30.100 (d) ; Oaths 
would have been administered under (g) ; there would have been 
examination and cross examination of witnesses and the submission 
of exhibits under (h); and the matter would have been forwarded to 
the Director with a written findings of fact and conclusions of law 
under 8 AAC 30.110 (see regs) . The Director would have then 
reviewed the Hearing Officer's recommendations and accepted or 
rejected them in a final Decision and Order, appealable in Superior 
Court.

None of this occurred because this meeting was not a hearing, it 
was a continuation of an ongoing investigation. Mr. Stancliff was 
advised that this was not a hearing when he requested permission to 
attend.

As for Mr. Stancliffe's allegation that the "hearing officer"
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R ep . J o e  G re e n
May 6 , 1997
P age  2

threatened to look further into the business practices of Valley 
Sawmill, the Investigator responded to inquiries from Valley 
Sawmill's representative that the investigation, at that time, was 
limited to the single complainant but that, depending upon what the 
investigation revealed, there was a possibility that it could be 
expanded. That was a truthful statement. In fact, had the 
Investigator not made that clear he would likely have been subject 
to complaints about not clarifying the possible scope of the 
investigation. Nothing occured here that was inappropriate. How 
Mr. Stancliff, who was neither a party to the proceeding nor in 
possession of all the facts, chose to .interpret events is out of 
the department's control.

For the record, the entire process for complaints in prevailing 
wage cases, including a formal hearing had there been one in this 
matter, is not covered by the Administrative Procedures Act and 
would not be impacted by HB 232.

If your committee would like any additional information on this or 
other procedures in the Department of Labor, please do not hesitate 
to contact me.

Sincerely,

Ed Flanagan 
Deputy Com.issioner

cc: House Judiciary Committee
Pat Pourchot, Office of the Governor 
Dwight Perkins, DOL



ARTICLE 4 . INVESTIGATIONS AND HEARINGS

Section
90. Investigations, conference and persuasion 

100. Hearings 
110. Decisions

8 AAC 30.090. INVESTIGATIONS , CONFERENCE AND PERSUASION.
(a) The wage and hour division will investigate potential 
violations of AS 36, Public Contracts, on its own motion or on
the complaint of any person.

(b) I f  the  d iv i s i o n  f in d s  a f t e r  i n v e s t i g a t i o n  t h a t  p robab le  
cause e x i s t s  f o r  b e l i e v in g  t h a t  a v i o l a t i o n  o f  AS 36.05 o r  AS 
36.10 has o ccu r red , i t  w i l l  a t temp t to  e l im in a t e  th e  unlawful 
p r a c t i c e  by conference and p e r su a s io n  as fo l low s :

(1) th e  d iv i s i o n  w i l l  p rov id e  the  person b e l i e v e d  to
have v i o l a t e d  AS 36.05 o r  AS 36.10 ( the  r e sp ond en t ) , with a copy
o f  the  complain t o r  a d e s c r ip t i o n  o f  th e  a l l e g e d  v i o l a t i o n  and 
inform him o f  th e  r e s u l t s  o f  i t s  i n v e s t i g a t i o n ;  and

(2) an in formal conference with th e  respondent to  
d is c u s s  th e  m a t t e r  and a t temp t to e l im in a t e  the  a l l e g e d  
v io l a t i o n s  w i l l  be scheduled .

(c) Repealed 1/2/91.

(d) If an alleged violation is not rectified by the 
informal conference or if the respondent fails to attend the 
conference without good cause, the director will, at his 
discretion, refer the matter to the attorney general for 
enforcement under AS 36.05.030(b) or schedule a hearing. (Eff. 
12/4/76, Register 60; am 7/30/82, Register 83; am 1/2/91,
Register 116)

Authority: AS 23.05.060
AS 36.05.030 
AS 36.10.075 
AS 36.10.120

8 a a c  30.100. h e a r i n g s . (a) Both respondent and complainant 
may be represented by counsel. If counsel for a party notifies 
the division, in writing, that he is appearing in the matter on 
behalf of the party, service of notices, memoranda, 
recommendations, etc., will be considered sufficient if made on 
either, or both, the party and his counsel.

(b) The division will give notice to the respondent and to 
the complainant, if any, of the time and place of the hearing on 
an alleged violation of AS 36.05 or AS 36.10 by certified mail, 
or by personal service at least 15 days before the hearing. 
Mailing to the last known address or the address listed with the 
division of occupational licensing for construction contractors



8 AAC 3 0 .1 0 0 8 AAC 3 0 .1 0 0

shall be considered valid service. The notice will contain a 
copy of the complaint and a description of the alleged violation 
which will be 
considered at the hearing.

(c) The location of the hearing will be designated by the
division with due regard for the convenience of all persons
involved. All hearings are public.

(d) The director will appoint a wage and hour investigator 
as hearing officer to preside over the hearing and to make 
findings of fact and conclusions of law to be used as a basis for 
the director's decision. An investigator who has investigated 
the alleged violations or taken part in the informal conference 
under 8 AAC 30.090 will not be appointed hearing officer.

(e) The hearing officer has full authority to control the
procedure of the hearing and to rule on all motions and
objections.

(f) The hearing officer may admit any relevant evidence, 
regardless of the existence of any common law or statutory or 
court rule which might make improper the admission of such 
evidence over objection in civil actions, if it is the sort of 
evidence on which responsible persons are accustomed to rely in 
the conduct of serious affairs. Hearsay evidence may be used for 
the purpose of supplementing or explaining any direct evidence 
but will not be sufficient in itself to support a finding unless 
it would be admissible over objection in civil actions.

(g) Oral evidence must be given under oath or affirmation.
A record of the proceedings will be kept.

(h) The hearing officer, respondent, and complainant may

(1) call and examine witnesses;

(2) cross-examine opposing witnesses on any matter 
relevant to the issue at hand even though that matter was not 
covered in direct examination; and

(3) introduce exhibits.

(i) If the respondent or complainant does not testify in his 
own behalf, he may be called and examined as if under 
cross-examination.

(j) The hearing officer may, for good cause shown, continue 
a hearing from day to day or recess it to a later date or to a

different place by announcement at the hearing or by notice.
(Eff. 12/4/76, Register 60; am 1/2/91, Register 116)



8 AAC 3 0 .1 0 0 8 AAC 3 0 . 2 0 0

Authority: AS 23.05.060
AS 36.05.030 
AS 36.10.075 
AS 36.10.120

8 a a c  30.110. d e c i s i o n s , (a) The hearing officer will 
prepare a written recommendation to the director containing 
findings of fact and conclusions of law. A copy of the 
recommendations will be mailed or otherwise delivered to the 
respondent and to the complainant, if any. The director will act 
upon the hearing officer's recommendation and render a final 
decision within 30 days.

(b) Upon making his decision, the directoi will serve it 
upon the respondent and complainant, if any, by personal service 
or certified mail, return receipt requested. If the director 
determines that the respondent has violated AS 36.05 or AS 36.10, 
his decision may contain such cease and desist orders and other 
orders and relief, including a recommendation that the respondent 
be placed on a list of violators who are barred from performing 
public contracts as provided under AS 36.05.090 and AS 36.10.090, 
as he considers appropriate to correct the unlawful conduct.

(c) If, after the director's decision finding the respondent 
in violation of AS 36.05 or AS 36.10 is served on him, the 
director determines that the respondent has not ceased or has 
failed to correct the unlawful conduct, he will refer the matter 
to the attorney general for enforcement. (Eff. 12/4/76, Register 
60)

Authority: AS 23 .05 .060
AS 36,.05,.030
AS 36,.10..075
AS 36,.10.,120
AS 36,,10.,125



LEGAL SERVICES

130 S ew ard  S treet, Suite 409 
Ju n e a u , A laska 99801-2105

M E M O R A N D U M  A p ril 2 6 , 1997

S U B J E C T :  C e n tra liz e d  H e a rin g  F u n c tio n s  (H B  232)

T O : R e p re se n ta tiv e  S co tt O g an
A ttn : D a v e  S ta n c lif f

F R O M : T erri L a u te rb a c h  /
L e g is la tiv e  C o u n se l

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 * STATE OF ALASKA
FAX (907) 465-2029 
Mail Stop 3101

*

Y o u  h av e  a sk ed  w h e th e r H B  2 3 2  v io la te s  th e  c o n s titu tio n a l sep a ra tio n  o f  p o w e rs  d o c tr in e  
b e c a u se  ad m in is tra tiv e  h ea rin g  o ff ic e rs  a re  em p o w e red  to  ren d er final a d m in is tra tiv e  
d e c is io n s  in  co n tested  ca ses  ra th e r  th an  h av in g  th e  d ec isio n s co m e fro m  th e  h e a d s  o f  
ag en c ies .

H B  2 32  d o es  n o t invo lve  a  sh ift o f  fu n c tio n s  fro m  o n e  b ran ch  o f  g o v ern m e n t to  an o th e r , so  
I d o  n o t see  a co n stitu tio n a l s e p a ra tio n  o f  p o w e rs  p ro b lem  in  H B  2 3 2 . T h e  in d e p e n d e n t 

.  a d m in is tra tiv e  h ea rin g  o ff ic e rs , a l th o u g h  n o t h o u sed  th ro u g h o u t th e  ex e cu tiv e  b ra n c h  in  
in d iv id u a l ag en c ies  w o u ld  s till be  in  th e  e x e cu tiv e  b ran ch , and  th ey  w o u ld  b e  ex e rc is in g  
e x e c u tiv e  b ran ch  fu n c tio n s . T h e  b ill m ere ly  sh if ts  so m e o f  th e  a d ju d ica to ry  fu n c tio n s  
cu rren tly  in  the  execu tive  b ran ch  fro m  one  type o f  ex ecu tiv e  b ranch  o ffic ia l (a g en cy  h ea d s) 
to  a n o th e r  ty p e  o f  ex e cu tiv e  b ra n ch  o ff ic ia l (h earin g  o fficers). A s  w ith  th e  d e c is io n s  o f  
a g  n cy  head s, the dec isions o f  h ea rin g  o ffice rs  u n d e r H B  232 w o u ld  be ap p ea lab le  to  a  co u rt 
in  th e  ju d ic ia l  b ranch .

T h e  ex ecu tiv e  function  to  im p lem en t law s w o u ld  co n tin u e , u n d er H B  232 , to  b e  ca rried  o u t 
b y  e x e c u tiv e  b ran ch  em p lo y ee s . A g e n cy  e m p lo y ee s  w ould  still be  m ak in g  th e  in itia l 
d e c is io n s  ab o u t licen ses  an d  p e rm its . A g en cy  h ead s  and  em p lo y ees  w o u ld  co n tin u e  to  
p ro v id e  in v a lu ab le  ex p e rtise  an d  e v id en c e  a t th e  h ea rin g s  held  by th e  in d e p e n d e n t h ea rin g  
o ff ic e rs  w h e n  a  m em b er o f  th e  p u b lic  ch a lle n g es  th o se  in itia l d ec is io n s  in  a  co n te s te d  case  
p ro c e e d in g . In d iv id u a l ag e n c ie s  w o u ld  co n tin u e  to  p ro v id e  m u ch  o f  the  leg a l an d  p o lic y  
fram ew o rk  for the co n tested  case  h ea rin g s tlirough  ad o p tio n  o f  the reg u la tio n s  tha t w o u ld  be  
ap p lied  in  the  hearings. T h e  ch a n g e  u n d er H B  232  w o u ld  be that a  h earing  o fficer 's  dec isio n , 
a p p ly in g  th e  ag en cy  e x p e rtise  a n d  in te rp re tin g  th e  ap p licab le  law s an d  re g u la tio n s , w o u ld  
be  a  final dec ision  in a  co n tested  case , n o t ju s t  a p ro p o sed  dec ision  th a t co u ld  be  o v e rtu rn ed  
b y  a n o th e r  ex ecu tiv e  b ra n ch  o ff ic ia l. It is  w e ll w ith in  the leg is la tu re 's  p re ro g a tiv e  to  
d e te rm in e  w h ich  ex ecu tiv e  b ran ch  o ff ic ia l sh o u ld  m ak e  the  final ex ecu tiv e  b ra n ch  d e c is io n  
b efo re  th e  dec ision  can  be  ap p ea led  to  th e  ju d ic ia l b ranch . HB 232 rep resen ts  a  p o licy  ch o ice



o n  d e c is io n  m ak e rs  w ith in  a  b ran ch , n o t a  p o lic y  ch o ice  b e tw een  b ran ch es. T h e re fo re , the  
se p a ra tio n  o f  p o w e rs  d o c tr in e  is n o t in v o lv ed .

I f  th is  m e m o ra n d u m  d o e s  n o t fu lly  a n sw e r y o u r q u es tio n  o r i f  I can be o f  o th e r ass is tan ce , 

p le a se  le t  m e  k n o w .

T M L :p l
9 7 -1 2 1 .p lm

Representative Scott Ogan
April 26, 1997
Page 2
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i

For many Marylanders, adm inistrative proceedings 
are where state government comes lo life.

Each day, sta le  government mokes a myriad of deci­
sions affecting Maryland businesses and Its citizens —  a 
driver’s license Is suspended, a day core provider's license 
Is revoked, a permit Is granted, sanctions arc Imposed, 
food stamps arc issued and child support Is collected.

These uctlons, when properly taken, keep our high­
ways safe from drunk or reck less drivers, protect ch il­
dren, safeguard the Chesapeake Day, facilitate economic 
development and support fam ilies.

At the same time, however, these uctlons cause hard­
ship and d issatisfaction for those adversely affected.

Ensuring a balance among these competing in ter­
ests Is a critica l, and often unrecognized, obligation of 
slate government. Fortunately for Maryland, tho Office of 
Administrative Hearings (OAH), under the leadership of 
Chief Adm inistrative Law Judge John W. Hardwicke, 
has done a splendid Job serving as the workhorse of ad­
m inistrative adjudication in Maryland.

Recognition  w e ll-d eso rvod

Each year, Ihe OAH handles some 50,000 appeals of no­
tions of state agencies. On the eve of the OAII’s seventh an­
niversary nnd Its anticipated move to new headquarters, 
it Is appropriate to recognize nnd applaud the accom­
plishments of this agency and its dedicated employees.

The OAH was created In 1089 by the General Assembly 
and then Gov. William Donald Schaefer. Before this, busi­
ness and civic leaders had long complained that hearing 
officers employed by the vciy state agencies whose actions 
were being appealed were In on untenable position and, 
despite their best efforts, unable to render independent 
and fair decisions concerning the agency’s action.

Supporters of a centra l and Independent hearing 
agency pointed to the need lo profcsstonah'ze the hear­
ing function, provide adequate support, compensation 
and training for the adjudicators and remove the per­
ception of b lus Inherent In the old system.

There was opposition within the top levels of some 
state agencies. Nevertheless, the legislation was enact­
ed and, with few exceptions, agencies have transferred 
their hearing responsibilities to the OAH.

The OAH consolidated the hearing functions of some 
20 different agencies under one roof.

The hearing officers from those agencies who met 
the OAH's demanding standards were sworn In os Mary­
land's first administrative law judgcs (ALJs) on March 19, 
1990, In Annapolis.

The OAH cross-trained the ALJs lo hear over 200 
different types of agency appeals, In itia led mandatory 
monthly train ing and adopted a Code of Ethics.

ALJs traveled throughout the s la te  presiding over 
hearings lo sanction home Improvement contractors for

B O A R D  M E M B E R S
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poor workmanship, suspend drivers licenses for drinking 
nnd driving, resolve disputes between automobile In­
surance companies and their Insured, rcvoko doctors’ li­
censes or rule on the Involuntary adm ission of a person 
lo a mental health facility.

Employment discrim ination, s la te  personnel actions 
and entitlements to medical assistance and welfare ben­
efits were also handled by the OAH.

Despite some glitches — open hostility from somo
SEE EDITORIAL PAGE I7A



Continued from page 13A

agency heads, problems with the budgeting 
methodology and a S I million cost con­
tainment cut in 1992 — the OAH met or ex­
ceeded the expectations of its proponents 
and won over many of its early opponents.

In  1993, the General Assembly revised 
Maryland’s Administrative Procedure Act 
to reflect OAH’s ro le as the primary ad­
m in istra tive hearing agency of the slate.

National support
Today, the OAH enjoys strong support 

from both inside and outside of govern­
ment and stands as a national leader In 
the fie ld of centralized administrative ad­
jud ication .

Judge Hardw icke is  completing his 
term as president of the National Associ­
ation of Adm inistrative Law Judges. It is  
routine for other sta tes to ca ll or v is it 
M aryland when considering adopting a 
centra lized hearing system.

Maryland’s ALJs are among the finest 
in the country. Many are invited to speak . 
a t national conferences on a varie ty of 
issue's re lated to adm inistrative law.

ALJs from the OAH have served as 
facu lty advisers to, and members of, the 
National Jud ic ia l College.

OAH boasts a d iverse  work force — 
women and A frican  Am ericans com­
p rise  approxim ate ly 60 percent of its 
ju d ic ia l sta ff. Many adm in istra tive ap­
pea ls ra ise  and add ress issues ju s t as 
complex as those faced by the d is tr ic t 
and c irc u it courts.

OAH judges handle such appeals in a 
p ro fe ss io n a l and competent manner. 
OAH recen tly  in stitu ted  a system of ju ­
d ic ia l evaluation , which ass is ts ALJs in 
im proving their performance as ad ju ­
d ica to rs w ithout impacting their inde­
pendence.

After seven years of quiet success in 
Lutherville, the OAH is headed for new of­
fices In Hunt Valley.

' In addition to holding hearings at this 
" new location and its  sate llite offices in 

Salisbury and Cumberland, ALJs travel 
throughout the state to conduct hearings. 
Hearings also are conducted by video or' 
telephone, as appropriate.

Budget constra in ts, new programs, 
changes in ex isting programs and down­
sizing place additional burdens -on all gov­
ernment agencies.

Most have built-in constituencies to 
advocate for their services. By the very 
nature of its m ission, the OAH must be 
apolitical. :

It cannot align itse lf too closely w ith 
any of its consumers without risk ing Its 
independence and va lue to society as a 
whole. It  is up to each of the users of the 
OAH to be vigilant in supporting the OAH 
and its mission.

Fair forum
We salute the OAH as it prepares to en­

ter its eighth year of operation and Its first 
in its new home. Maryland’s citizens must 
have as fair a forum as possible for resolv­
ing their differences with state government

The OAH has provided that forum. We 
urge the governor and the legislature to 
recognize the important role OAH plays in 
Maryland and in the nation.

To continue its efficient and effective 
. performance, OAH needs resources and 
support commensurate with its broad 
mission.

F a ilin g  to provide those resources 
would put the OAH at r isk  of fa lling be­
hind in handling its caseload and meeting 
the needs of the Individuals, businesses 
and agencies that appear before it.

That would be a true disservice to the 
citizens of Maryland.

L e g a l  fa rm s  n o w  a v a i la b le  fro m  T h e  D a i l y  R e c o r d

HEALTH CARE POWER OF 
ATTORNEY AND LIVING WILL
For more information call 752-3849.______________-
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BIENNIAL REPORT TO THE GOVERNOR

PROFILE

The D iv is ion  o f A dm in is tra t iv e  H earings, a D iv is ion  of General Support Services, was crea ted 
in 1976, f ir s t as the D ivision of H earing Officers. E n ab lin g  leg is la tion  is conta ined in C.R.S. §24-30-1001 
el seq. In  19S7, House B ill 10-19 w as signed in to law , changing the name of the D ivision to tho D iv is ion  
o f A dm in is tra tiv e  Hearings; and, the designation "Hearing Officer" to "A dm in istra tive  Law Judge A lso, 
H .B . 1049 gave the E xecu tive  D irec to r of the then D epartm en t of A dm in istra tion  specific a u th o r ity  to 
prom ulgate procedural ru le s for the D ivision of A dm in istra tive  Hearings [C.R.S. §24-30-l02(2)(h)|. Procedural 
ru le s  w ere , in  fact, p rom ulgated and  became e ffec tive  on A ugust 1, 1987. See, 1 CCR 104-1.

The la s t major revision of the procedural ru le s became effective on April 1, 1993. A s ta tu te  adopts 
th e  Code o f J u d ic ia l Conduct for S ta te  C en tra l Pane ls . H.B. 94-1304 [C.R.S. 24-30-1003(4)(a) through 
(b) (1995 Cum . Supp.)]. A substan tive  ru le , adopting the Code of Judical Conduct, took effect on December 
30, 1994 [1 CCR 104-2] and it fu lly  seL= forth the Code. The Rules of Practice track the Rules of C ivil Procedure 
a s m uch a s p rac ticab le .

The Colorado R u le s of E v idence  apply in a ll proceedings before a dm in is tra t iv e  law  judges from 
the D ivision . On ra re  occasions, the adm in is tra tive  law  "reasonab ly tru stw o rthy" hearsay exception may 
be invoked .

In  workers' compensation cases, D ivision of Workers' Compensation Rules of Procedure, Rule V I I I ,  
covers m ost w o rke rs' compensation ad jud ica tio n  s itu a tio n s . W orkers’ compensation ad jud ica tion  ru le s  
a re  p resen tly being prepared by the D iv is ion  of A dm in is tra t iv e  Hearings. S.B. 94-193, e ffective J u ly  1, 
1994, gave the w orkers' com pensation ad jud ica tion  program , lock, stock and ba rre l to the D iv is ion  of 
A dm in is tra tiv e  Hearings, G enera l Support S erv ices . A dm in is tra tiv e  H earings does not act on b eh a lf of 
the D iv ision of Workers' Compensation in workers' compensation adjudications. I t  has o rig ina l concurren t 
ju r isd ic t io n  w ith  the D irector of the D ivision of Workers' Compensation. As a p rac tica l m atter, the public 
requests a h ea rin g  d ire c t ly  from the  D iv is ion  of A dm in is tra tiv e  Hearings. [See, C.R.S. 8-43-103, 202 & 
209 (1995 Cum . Supp.)]

In  the 1995 Session of the G enera l Assembly, a provision providing for the transfe r of adm in istra tive  
law  judges, who hand le workers' compensation m atte rs , to the Department o f Labor and Employment in 
1997 was repealed [S.B. 95-199, C.R.S. 8-47-10 l(3)(b)(i)j, thus, securing the jud ic ia l independence of Colorado’s 
C en tra l Pane l.

The D ivision of A dm in is tra tive  Hearings (DOAH) provides adjudication se rv ice s for va r io u s s ta te  
agencies, e.g., D ivision of Workers' Compensation, Department of Labor of Employment, Human Serv ices , 
Regu lato ry Agencies, Secre tary of S ta te , In surance D ivision, Banking Division, A du lt and Ju ven ile  Paro le, 
and Teacher d ism issa l cases. The D ivision is cash-funded and operates on a break-even basis. Small agencies 
th a t use th is service in frequen tly have access to p ro fessiona l ad jud ication se rv ice s on an as-needed basis 
and  a t a low cost. The mission statement of the D iv is ion  is: TO DELIVER HIGH QUALITY j 
ADJUDICATION SERV ICES FOR THE STATE OF COLORADO IN A TIMELY, 
E F F IC IE N T  AND COST-EFFECTIVE MANNER, WITH RESPECT FOR THE 
DIG N ITY  OF INDIVIDUALS AND TH EIR DUE PROCESS RIGHTS. '

A dm in is tra tive  Law Judges ("A.L.J.s") in the D iv is ion  are requ ired to be licensed to p rac tice  law  
in the S ta te  o f Colorado and have five years experience as a lawyer or a judge. [C .R .S . 24-30-1003(2)] The 
ave rage  experience o f an A .L .J. in the D iv ision is ten yea rs or more. Recent judge eva lu a tio n  su rveys , 
sen t to a tto rneys who practice before the D ivision, reveal th a t the A.L.J.s function a t an overall high approval
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H IST O R Y . A C C O M P L ISH M EN T S
and BASIC FACTS  CO NG ESTING
T H E  D fV IS IO N  O F A D M IN IS T R A T IV E  H E A R IN G S

The D iv is ion  o f A dm in is tra t iv e  H earings began opera tion s in 1976 (as the D iv is io n  o f H earing 
Officers). A t tha t time, the D iv ision  became an in dep enden t cen tra l panel of a dm in is tra t iv e  law  judges. 
S ho rtly  therea fte r, in A p r il 1977, a s tu d y  done by the D iv is io n  of M anagement S e rv ices , D epa rtm en t of 
A dm in is tra tion , re vea led  th a t cases w ere h and led  more e ff ic ie n t ly  by the new C en tra l P ane l (or Corps) 
than by p reviously decen tra lized Hearing O fficers. The repo rt sp ec ifica lly  noted a s follows: "The H earing 
O ffice rs a s a group are  ded ica ted  and m ethod ica l in th e  h ea r in g  process. No in stan ce s o f un due  de lay 
were observed due to H earing O fficer qu an da ry  o r in dec is iven e ss ."  The report recommended a s follows: 
"The iden tifica tion  of a D iv ision of I lea ring O fficers, together w ith  a defined re lationsh ip w ith c lien t agencies, 
rep resen ts a firs t step in conceptualizing a consolidated system  of hearing services. T h is gen e ra l d irection  
is  advoca ted ."

In  1980, s ta t is t ic a l research  re vea led  th a t the c e n tra liz e d  D ivision w as ab le to h and le  workers' 
compensation cases more econom ically than the D iv ision o f Labor’s Hearing Officers prior to the consolidation 
of 1976. P rio r to the cen tra liza t io n  in 1976. th e re  w ere  approx im ate ly 40 H earing O fficers -■ some fu ll r  
tim e on the sta te  payroll, some p a rt tim e on the s ta te  p a y ro ll and some under con trac t w ith  th e  va r io u s 
agencies. A fte r the conso lidation in  1976, the re  w ere 12 fu l l tim e H earing O fficers on the s ta te  p ay ro ll. J

Im m ed ia te ly  a fte r  the conso lid a tion  o f 1976, th e re  w as a sp a rs ity  of f in an c ia l d a ta  to compare 
"before and a fter" costs. However, the second D irec to r o f th e  D iv ision ,*  in 1979, compared th e  average 
cost o f hand ling  an average workers' compensation case before the 1976 consolidation, as referenced above, 
and tw oyea rs la te r, in 1978; and, the da ta revea led th a t the cost of handlingan average workers' compensation 
case two yea rs a fte r the consolidation, w as $2 less. A lthough there is  a paucity o f em p ir ica l f in a n c ia l data 
from the mid-1970s, c e rta in  p ro b ab ilit ie s  emerge. W hen a spec ific  agency has a H earing O ffice r on the 
payro ll, the H earing O fficer is sometimes redeployed in to positions such as serving as in form al house counsel 
d u r in g  down tim es. T here  have even been in s tan ce s in  th e  past where a H earing O fficer w a s p laced in 
charge o f a m inor construction project du r in g  a cyc lica l down tim e in the hearing business. C ontract Hearing 
O fficers m ust be paid a fa ir ly  high hourly rate , a lthough much less than preva iling legal fees, a n d  someone 
m u st a dm in is te r  the con trac ts . The D iv is io n  o f A dm in is tra t iv e  H earings d id  a p r iv a t i z a t io n  s tudy  in 
1990 and found it  would cost a lm ost tw ice as much to have con tract Hearing O fficers serve the sam e function 
a s s t a f f  a dm in is tra t iv e  law  judges , in c lu d in g  a dm in is tra t io n  o f the program .

A c e n tra liz e d  panel o f ju d g e s ach ieve s an e ffic ien cy  o f sca le; cross tra in in g  w hereby a l l of the 
a dm in is tra t iv e  law  ju dg es a re  g en e ra lis ts ; and , e ff ic ie n t case  d is tr ib u tio n  w hereby a ll o f th e  ju dg es a re  ’ ^  
busy, a ll o f the time, hearing and decid ing cases, w h icn is  th e  p rin c ipa l and on ly function  o f a cen tra lized  
pane l.

In  1982, the G overnor's M anagem en t and  E ffic ien cy  Committee noted a s fo llows: "The current'! 
M&E Committee notes th a t in 1976, the W orkmen's Com pensation re ferees o f the D ep a rtm en t o f Labor 
and Employment were tran s fe rre d  to the new ly crea ted  D iv is io n  o f H earing O fficers in th e  D epartm en t I 
o f A dm in is tra t io n . The le g is la t iv e  in te n t for su ch  a tr a n s fe r  was to avo id the appearance c conflict of J 
in te re s t w ith in  the Departm ent of Labor and Employment an d  to crea te a sep a ra te  S ta te  A dm in is tra t iv e  I 
Law  system  to decide adm in is tra tive  cases. The H earing O ffice rs were to be independen t o f th e  agenc ie s j 
o ve r w hose c la im s they had  ju r isd ic t io n ."

"The Com m ittee u rges th e  S ta te  to con s ide r the e s ta b lishm en t o f an a dm in is tra t iv e  law  court. 
W h ile  th is  recommendation may go beyond the scope o f the Comm ittee's charge and c le a r ly  a ffe c ts  o ther 
agen c ie s no t in ve s tig a te d  by th is  Com m ittee , a s tu d y  m ay in d ica te  s ign ifican t advan tage s to the S ta te  
in  c re a t in g  an a dm in is tra t iv e  law  court."

* S u zann e  H arvey Lynch
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ra te . The D iv is ion  has reg ional offices in  Colorado Springs, G rand .Junction, and Ft. Co llins. The Pueblo 
reg iona l o ffice  w as con so lid a ted  in to  th e  Colorado Sp rings office in e a r ly  1994.

Recent case s ta t is t ic s  re vea l th a t each ind iv idua l A .L.J. is able to work more effic ien tly by producing 
more decis ions in le ss tim e than  in the past. A lso, each ind iv idua l A .L .J. spends more tim e in the hearing 
room now than  in the past, w ithou t any decrease in h is or her a b ility  to produce decisions. Overall decisions 
increased by 10% from FY 93/9-1 to FY  94/95. O vera ll decisions per A .L .J. increased from 918 per A .L .J. 
in FY 93/94 to 1018 in FY  94/95.

On J u ly  16, 1992, the report o f the S ta te  Auditor, concern ing a performance a u d it of the D iv ision 
as a whole, w as re leased by the L eg is la tiv e  A ud it Committee, General Assembly. The D ivision took a to ta l 
q u a lity  m anagem en t approach to im p lem en tin g  a ll o f the a u d it recommendations and it  used team s of 
A .L .J.s and support s ta ff to im p lem en t each recommendation. A s a re su lt of the aud it, the Division developed 
tightened tim e s tandard s for p ro v id ing  hea rin g s in regu la to ry  agency cases (cases a re  now o rd in a r ily  se t 
w ith in  90 days from the se ttin g  date), enhanced communication w ith c lien t agencies includ ing town meetings 
w ith  c lien t agen cy program  a d m in is t ra to r s . The recommendation o f the S ta te  A ud ito r for the D iv is ion  
to develop a computerized case tra c k in g  sy stem  for re gu la to ry  agency and socia l se rv ice s cases has been 
im p lem ented and w ill be fu lly  opera tiona l in J u ly  1996. O ve ra ll, the L eg is la tive  A ud it Comm ittee o f the 
General A ssem b ly was h igh ly com p lim en tary o f the D ivision’s performance and progress in im p lem enting 
a u d it recom m enda tion s by th e  d a te  o f th e  a u d it hearing .

E ffe c t iv e  J a n u a ry  1, 1995, th e  Co lorado D iv is ion  o f In su ra n ce  dropped workers' compensation 
prem ium s 9.6%. Th is w as for one fisc a l yea r. P rio r to Senate B ill 218 (the Workers' Compensation Reform 
Package o f 1991), workers' com pensa tion  in su ra n ce  p rem ium s re g u la r ly  w ent up in doub le d ig its . Since 
the effective da te  of S.B. 218 (Ju ly 1, 1991), the D ivision o f A dm in is tra tive  Hearings has played a substan tia l 
ro le in decreased prem ium s by a d m in is te r in g  a s tre am lin ed  ad jud ica tio n  system  w ithou t sa c rif ic in g  due 
process (prem ium s have  gone down 22% sin ce  the e ffec tive  d a te  of S .B . 218).

On F eb rua ry  9, 1993, the D iv is io n  underw en t a L eg is la tive  A ud it Committee hearing on its  worker’s 
compensation ad jud ica tion  program . The Comm ittee was h igh ly complimentary of the D ivision’s performance 
under S.B. 218. S ena to r T ilm an  B ishop , P re s id en t Pro Tem o f the Senate , invoked a personal p riv ilege 

'on  the floor o f the Colorado Sena te on W ednesday, February 10,1993, praising the D ivision for its outstanding 
perfo rm ance in  re d u c in g  the  b a ck lo g  in  w o rke rs ' compensation cases by 95%; by p rovid ing hearings in 
l/3rd the tim e i t  provided them  before J u ly  1,1991 (w ith in an average of 88.2 days as opposed to the previous 
263.8 days); and , in  rendering dec is ions in  l/5th o f the tim e u tilized  prior to Ju ly 1, 1991 (9.6 days as opposed 

sto 49.1 days). The L eg is la tive  A u d it C om m ittee p ra ised  the D iv is ion  fo r doing more w ith  less. The t ig h t 
tim e lin e s con tin u e  to be m e t today .

In  1984, the D iv ision  p ioneered te lephone hearings, by consent, in social services cases, thus, effecting 
su b s ta n t ia l sa v in g s  to th e  D ep a rtm en t o f H um an Serv ices.

In  1995, the D iv is io n  im p lem en te d  a m ed ia tion  p ilo t program for regu la to ry  agency cases. The 
program is  w e ll underw ay and  m any lic e n s in g  board cases have been su cce ss fu lly  m ediated . M ed ia tion  
of licensing board cases is  a cutting-edge concept in  the United States. Arizona f irs t pioneered the concept.

In  add ition  to ad jud ica tion s, th e  D iv is ion  conducts agency tra in in g  programs on an as-needed basis. 
^As a m atte r o f fa c t, the D iv is io n  t r a in s  agency personnel to conduct le s s  complicated hearings where i t  
[w ou ld  not be cost-effective for th e  D iv is io n  to conduct these hea rings for the agency.

S ince 1991, the D iv is ion  has become more and more deep ly in vo lved  in the to ta l q u a lity  concept, 
applying the p r in c ip le s o f to ta l q u a li t y  to ad ju d ic a tio n s in le g itim a te  a rea s of expectation . In  1994, the 
D ivision rece ived two G ove rno r’s T o ta l Q u a lity  c ita tio n s: (1) one o f n ine o rgan iza tiona l c ita tio n s for the 
D iv ision ( am ong over 100 s ta te  g o ve rnm en t organ iza tions); and , (2) one team c ita tion  for the w o rke rs ’ 
compensation team  th a t s t re am lin e d  do cke tin g  processes.



In  1983, tho D ivision o f A dm in is tra tiv e  I Ion r in g s im plem ented word processing. A t the p resen t 
tim e, th e re  are  five fu ll tim e word processors doing a ll o f the word processing work for the D iv ision . A lso , 
each adm in is tra tive  law  judge has a com puter te rm in a l for the purposes of do ing some word p rocessing 
o f de c is ion s and case m anagem ent. In c rea se s in b illin g  ra te s , from year-to-year, haV' occurred to help 
fund  s a la r y  su rve y  in creases, m e rit in c reases and in creases in operating expenses. In  the fn ll of 1989, 
the D iv is io n  converted its  com puter system  from a WANG system  to an IBM  system . The D iv ision  se t 
up  a com pu te r case tra ck in g  system , w ith  local area network (LAN), in FY 94/95.

In  1988, John H. Lewis, a t the request of the General Assembly and the Colorado D ivision of Labor, 
d id  a s tu d y  of the workers' compensation system in Colorado and found that the adm in is tra tive  law  judges , 
do ing  w o rk e rs ’ compensation cases, worked w e ll, in fash ion ing remedies, w ith , accord ing to M r. Lew is, 
a poorly worded Workers' Compensation Act. Mr. Lew is had considerab le p ra ise  for the a dm in is tra t iv e  
law  judges , ind icating th a t they had been required to perform many tasks other th an  ad jud ica tion  in o rder 
to con tinue  to make th is system function. He recommended a stronger adm inistration-based system whereby 
the  a dm in is tra tiv e  law  judges would be Liberated to perform the ir principal function, i.e., to hear and decide 
cases in vo lv ing  genuine controversies incapable of m ediation or settlem ent. A s o f th is  report, M r. Lew is' 
recommendation has become a rea lity  w ith the newly created D ivision of Workers' Compensation ru nn in g  
an  adm in istration-based system w ith  prehearing procedures, in c lud ing  se ttlem en t conferences; and , the 
a dm in is tra t iv e  law  judges of the D ivision of A dm in is tra tive  H earings confining th e ir  a c t iv it ie s  to s t r ic te r  
a d ju d ic a t io n  functions.

A re c e n t in fo rm a l su rv e y  o f c lien t agencies revea led  th a t the agencies, in  le g it im a te  a re a s o f 
expecta tion , be lieve the ce n tra lized  panel takes them ou t o f con flic t of in te re s t s itu a tio n s and p rovides 
a h igh ly  professional, im p a r tia l ad jud ica tio n  m echan ism  th a t is well-received by a tto rn eys who p rac tice  
before th e  D ivision; also, tha t the D iv is ion  provides q u a lity  hearings and renders h igh q u a lity  dec is ion s. ? 
M ost agencies' concerns (in the negative sense) involve outcomes. More specifically, some agency personnel 
have  ind ica ted  preferences th a t the adm in is tra tive  law  judges be more agency-oriented in th ink ing although 
the se  agency personnel understand and accept th a t th is is not appropriate for C en tra l Panel adm in is tra tive  
law  judges . T h is sentim ent is unde rstandab le , since the agencies have an in ve s tig a tio n  and prosecution 
fun c tio n .

A  period ic judge  e va lu a tio n  su rve y  w as f ir s t im p lem ented in 1982 and ha s been con tinued , the 
m ost re cen t h av in g  been re le a sed  by the O ffice of S ta te  P lann ing and Budgeting on A p ril 8, 1996. The 
1996 su rve y  re su lts  demonstrate the A .L .J.s have performed a t a high professional le ve l and have ea rned  
th e  re sp ec t o f p rac titio n e rs on both sides o f the a is le . The su rvey reflects th a t A .L .J .s  tend tow ard the 
middle-of-the-road in th e ir  dec is ions. A s a m a tte r o f fact, between the la s t su rv e y  (December 31, 1992) 
and  the m ost recen t su rve y  (A pril 8, 1996), o ve ra ll performance o f a ll a dm in is tra tiv e  law  ju dg es in  the 
D iv is ion  w en t up from 88% to 97%. For workers' compensation judges, the app rova l ra te  w en t up from 
85% to 91%. In  the 1996 survey, the support s ta ff was surveyed, for the firs t time, and  rece ived an o ve ra ll 
96% app rova l ra te .

Beginning in 1983, the D ivision commenced agency tra in ing programs for Social Services; sponsored 
con tin u in g  legal education programs and adm in istra tive  law  sem inars for p rac titio ne rs; and, con tr ibu ted  
s ig n if ic a n tly  to numerous workers' compensation and licensing sem inars. In  November 1990, the D iv is io n  
moved to The Chancery, 1120 L in co ln  S tree t, Su ite  900 and the Department o f L abo r and Em p loym ent 
p rov ided fa c ilit ie s for the w orkers' compensation operation in S u ite  1405 th rough J u ly  1, 1995. On J u ly  
1, 1995, th e  D iv is ion  o f W orkers' Compensation, D epartm ent of Labor and Em p loym ent, h av in g  moved 
to 1515 Arapahoe in lower downtown, d iscon tinued , per agreement, financia l suppo rt for the D iv is ion  o f 
A dm in is tra t iv e  Hearings’ W orkers’ Compensation A d jud ica tion  Program and th e  en tire  operation o f the 
D iv is ion  o f A dm in is tra tive  Hearings, in c lud ing  workers' compensation ad jud ica tion , conso lida ted on the 
14th floor of the Chancery on Ju ly  1, 1995. The add itio na l ren ta l expenses w ere to be cap tu red by a $12 
an hou r increase in the b illin g  ra te  (from $77 an hour to $89 an hour). A t p resent, th e re  are five hea rin g  
room s for a ll a dm in is tra t iv e  law  ca se s hand led  by the D iv is ion  in Denver, p lu s th ree  conference rooms. 
T he se  p h ys ica l p lan t accom p lishm en ts add to the o ve ra ll decorum of the a dm in is tra t iv e  law  system  in 
th e  S ta te  o f Colorado.

In  1988, w ith no fanfare whatsoever, a ll A .L.J.s began wearing rooes in form al courtroom se ttin g s . 
P h ilo soph ica lly , the robe send s a m essage to those not fam ilia r w ith adm in is tra t iv e  law  th a t a fa ir  and



im p a r t ia l judge, who is not connected w ith  the agency, w ill exercise control over the proceedings Hnd render 
a f a i r  an d  im p a r tia l dec is ion .

In  conjunction w ith  the Workers' Compensation Section o f the Colorado Bar Association, the Division 
began a "Settlem ent Week" project, in 1990, to a lle v ia te  tho hearings backlog. The settlem ent week occurred 
in December 1990 and 40% of a ll targeted cases were se ttled . A fte r the adoption of S.B. 218 (July 1, 1991), 
the new  D iv ision of W orkers' Compensation crea ted  a pre-hearing program , m ak ing  fu tu re  "Settlem ent 
W eek" projects unnecessary. In 1994, the Genera l A ssembly gave specific sta tu to ry  au tho rity  to the D ivision 
of W orkers' Compensation to employ pre-hearing adm in is tra tive  law  judges to stream line issues for hearing 
(C.R.S. 8-43-207.5). T h is system  has worked in the sam e fash ion  th a t a system  of m ag is tra te s and judges 
w o rk .

The A .L .J.s in the D ivision have endeavored to m a in ta in  a leadersh ip role in the fie ld of adm in istra tive 
law . One A .L.J. has taugh t adm in is tra tive  law  a t the U n ive rs ity  of Denver College o f Law. Another A .L.J. 
has been the column ed ito r for the A dm in is tra tive  Law Column of The Colorado Laivyer, the official publication 
o f the  Colorado B ar A ssociation . He also is President-elect of the Rocky Mountain Chapter of the In du stria l 
R e la tion s Research A ssocia tion in 1995/96 and wi'J be P re s id en t in 1996/97; C ha ir o f the A dm in is tra tiv e  
Law  C om m ittee  o f the Colorado B ar A ssoc ia tion  from  Ju ly  1993 to June 1995; and, p resen tly , C ha ir of 
the Colorado Bar A ssocia tion A lte rna tive  D ispu te R eso lu tion  Com m ittee ’s Subcom m ittee on A lte rn a tiv e  
D ispu te  Reso lution in Government. T h is adm in is tra tive  law  judge, M arsha ll A. Snider, has w ritten  numerous 
a r t ic le s  fo r the A dm in is tra t iv e  Law  co lum n o f the Colorado Lawyer, and w as C ha ir o f the D enver Bar 
A ssoc ia tion  Docket Comm ittee in 1992/93. He presently teaches a course in commercial and labor arb itration 
a t  U n iv e r s ity  C o llege a t th e  U n ive rs ity  o f Denver.

Each a dm in is tra tiv e  law  judge, who handles workers' compensation m atters, has taugh t extensively 
in  w orkers' compensation continuing lega l education programs and served as a judge for the N ationa l High 
Schoo l M ock T r ia l C ham p ionsh ip s in M ay 1995. One a dm in is tra t iv e  law  judg e , M a rt in  D. S tuber, who 
h an d le s workers' compensation m atters, is w ritin g  a ch ap te r fo r a vo lum e on. W orkers' Compensation for 
the  Colorado P ractice Series. Another adm in is tra tive  law  judge, who handles workers' compensation cases, 
M o rgan  R u ra le r , ta u g h t a t  the U n iv e rs ity  o f D enver Law  School’s “Lega l P rocess” c la ss for one year.

R e le van t re p re se n ta tiv e  a r t ic le s  p ub lished by D iv is ion  a dm in is tra t iv e  law  judges , in scho la r ly  
jo u r n a ls , inc lude :

"P ro fess iona l R e sp on s ib ility  Is su e s  in  A dm in is tra t iv e  A d ju d ic a tio n : A Co lo rado Perspective" , 
S ch u lm an , Jud ith  F; 2 B.Y.U. Journal of Public Law 269 (No. 2, 1988); "How to Lose an A dm in is tra tiv e  
Law  Case," Snider, M a rsh a ll A.; 19 Coloraio Lawyer 2037 (No. 10, 1990); "U nde rstand in g  A dm in is tra tiv e  
Fact-Finding," Sn ider, M a rsh a ll A.; 20 Colorado Lawyer 1607 (No. 20, 1991); "Work Rela ted H eart A tta cks 
and  M en ta l Blness: Medico-Legal Im p lica tio n s ,"  F e lte r , E dw in  L., Jr.; 31 Trauma 23 (No. 3, Oct., 1989); 
"W orkers' Compensation C la im s for H eart A tta ck  an d  M en ta l I lln e s s ,"  F e lte r , E dw in  L., Jr.; 33 Medical 
Trial Technique Quarterly 308 (No. 3, 1987); "An ALTs View: the New Unified Hearings in W orkers' Comp 
C ases," F e lte r , E dw in  L ., Jr .; 18 Colorado Lawyer 2327 (No. 12, Dec., 1989); "Colorado's C en tra l Panel 
o f A dm in is tra tiv e  Law  Judges: The Hidden Executive Branch Jud ic iary ," Fe lte r, Edw in L., Jr.; 19 Colorado 
Lawyer 1307 (July 1990); upda ted in  14 Journal of the Nalior.al Ass'n of Administrative Law Judges 95 
(No. 1 Spring, 1994); "W orkers' Compensation F raud : 'T ra sh in g  the System ,"' F e lte r , Edw in  L., Jr.; 20 
Colorado Lawyer 1219 (No. 6, June, 1991); "Sa lvag ing  the Im p a ired  Physic ian ," F e lte r , E dw in  L.. Jr.; 34 
Trauma 55 (No. 1, June , 1992); "The Physician's Duty to A ss is t Patien ts in the Lega l Process," 35 Trauma 
81 (No. 5, Feb. 1994); F e lte r , Edw in L., Jr.; "The Physic ian 's D u ty to T estify ," F e lte r, E dw in  L., Jr.; 36 
Trauma 69 (No. 5, Feb. 1995); “L ife A fte r S.B. 218," F e lte r , E dw in  L., Jr .; 21 Colorado Lawyer 1425 (No.
7, J u ly , 1992); "A dm in is tra t iv e  Lav/ A d jud ica tion  For the Tw en ty-F irst C en tury ," F e lte r , E dw in  L., Jr.;
24 Colorado Lawyer 993 (No. 5, M ay 1995); and, ‘L it ig a n ts  W ith ou t Law yers" F e lte r, E dw in  L. Jr.; which 
w i l l ap p ea r in The Colorado Lawyer in  June , 1996.

In  1995, C h ie f Judge Fe lte r w as elected as a member o f the E xecu tive  Com m ittee o f the N ationa l 
Conference of A dm in is tra tiv e  Jaw  Judges, Am erican  B a r A ssoc ia tion . Judge F e lte r is  the w inn e r of the 
1994 Fellow sh ip  in  A dm in is tra tiv e  Law , National Association o f A dm in is tra tive  Law Judges, for h is paper, 
“A d jud ica tion  Q ua lity : The Only Way to Reduce Costs in  D elays," 15 Journal of the National Association
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of Administrative Law Judges 5 (So. 1, Spring 109f»). Judge F e lte r developed a Model Code of J u d ic ia l 
Conduct fo r S ta te  A .L .J .s , endorsed by the N ationa l Conference of A dm in is tra t iv e  Law Judges, A H A., 
in  A u g u s t 1995.

On balance, the cen tra lized  panel in Colorado has developed adm in is tra t iv e  law  judges w ith  more 
expertise  in  certa in  a reas, e.g., medical board matters, than sta te  d is tr ic t judges or federa l d is t r ic t  judges; 
and, the Centra l Panel, because of its  independence, has crea ted a high degree o f p ro fessiona lism  which , 
in  tu rn , has fostered considerab le respect for the D ivision among members of the Bar. As mentioned ea rlie r, 
the most recent A dm in is tra tive  Law Judge Evaluation Survey reveals tha t the D ivision o f A dm in is tra t iv e  
H earings, a s whole, functions a t a 97% approval rate, as opposed to 88% a t the end of ] 992. Besides speaking 
an d  p u b lish in g  e x te n s iv e ly , the a dm in is tra t iv e  law  judges a re  recognized experts in th e ir fie ld s .

The Centra l P ane l system  has had an enormously positive effect on the S ta te  o f Colorado. The 
o ld perception (involving agency H earing O fficers) th a t the outcome of a case wou ld be agency-oriented, 
s in ce  th e  agency H ea rin g  O fficer g ene ra lly  reported to the same agency d ire c to r who supe rv ised  the 
in v e s t ig a t io n  and p rosecu tion  o f the case, no longer ex is ts in Colorado. C itizen s and a tto rn eys have a 
s trong  perception they w ill receive a fa ir , pro fessional, e ffic ien t and im pa rtia l hearing from the D iv is ion  
o f A dm in is tra tiv e  Hearings. The most compelling evidence of th is is tha t the organized Bar is  con s is ten tly  
advanc ing  in it ia tiv e s to strengthen the Central Panel system  in Colorado. One specific examp le in vo lves 
an in i t ia t iv e  of the Colorado B a r A ssocia tion A dm in is tra tiv e  Law Comm ittee n 1994, to m ake the use 
o f the D iv ision  of A dm in is tra tive  Hearings, by agencies, mandatory w ithout exception. The same committee 
a lso  advanced an in it ia t iv e  to give the adm in istra tive law  judges in the D ivision fina l agency action au thority 
in a ll rases . The D iv ision of A dm in is tra tive  Hearings resisted these in itia tives because the in itia tive  invo lv ing 
"m andato ry use" is  p o lit ic a lly  u n re a lis t ic ; and, the in it ia t iv e  in vo lv ing  "fina l agency action au tho r ity "  is 
not appropriate since agencies should m aintain control over Gnal agency action a u th o r ity  because o f th e ir  
sp ec ific  expertise .

P E R F O R M A N C E  M E A S U R E M E N T S  
O U T C O M E S  A N D  P R O G R A M  E F F E C T IV E N E S S

D e te rm ii. in g  C u s to m er  Requ irem en ts  and Expec ta tions

H ow  th e  D iv is io n  D e te rm in e s  C u r r e n t  a n d  F u tu r e  C u s tom e r R e q u e s ts  a n d  E x p e c ta t io n s .

D e te rm in in g  cu stom er requ irem en ts and expectations invo lves th ree  c r it ic a l perform ance 
m easurem en ts: (1) d ire c t so lic ita tion of customer requ irem ents and expectations up front; (2) specific customer 
su rve y s concerning requ irem en ts and  expectations; and (3) an objective a sse ssm en t o f cu stom er p ra ises 
and  custom er complaints followed by im p lem entation of improvements based upon custom er com p la in ts 
an d  con tin ua tio n  o f ac tio n s, based upon custom er pra ises.

Fo rm al data collection en ta ils  the use of judge eva lua tion  su rveys and c lien t e va lu a t io n  su rveys . 
The in fo rm ation sought invo lves tim eliness of hearings and decisions; qua lity  o f ad jud ica tio n s re g a rd le ss 
o f w he th e r o r not the su rvey responden t won or lo st the case; and, sa tis fac tion  w ith  the w ay in d iv id u a ls  
w ere tre a te d , in the process, by a l l D iv ision  of A dm in is tra tiv e  Hearings' personnel. C lien t su rve y s a re  
designed to m easure o ve ra ll c lien t satisfaction in leg itim ate areas of expectation, e.g., tim eliness and qua lity  
o f ad jud ica tio n s (regard less o f w he th e r or not the pa rty  won or lost) w ith  some contro l que stio n s to ru le  
ou t the "sour grapes" or "waLk-on-wator" factors. A t a more in form al leve l, a d e ta iled  system  of h and lin g  
com p la in ts is  in place to the end o f assessing these com p la in ts and using leg itim a te  custom er com p la in ts 
to im prove the  procedures, processes and performa nee of the D ivision. The underlying philosophy of complaint 
reso lu tion  in  the D iv is io n  is  th a t the D iv ision  takes a l l com plain ts very se rio us ly . So se r io u s ly  th a t the 
"CEO of the D ivision" persona lly reso lves these complaints. Complaints pointing to the need for improvement 
in  the d e live ry  of se rv ices a re  d iscu ssed  by action team s in the D iv ision and re s u lt  in recommended and 
im p lem en ted  im provem en ts in  po lic ies and procedures in vo lv ing the de live ry o f services.
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The D iv ision s t r iv e s  to com m un ica te re a lis t ic , b u t e ffective , tim e expecta tions to c lien ts; while , 
a t the sam e tim e, m a in ta in in g  much tig h te r in te rn a l s tan d a rd s concern ing t im e lin e ss so th a t u sers of 
the D ivision's ad jud ica tion services w ill have the ir expectations concerning tim e liness, as a ru le, met ahead 
o f tim e to fu r th e r  th e  "de ligh t" facto r a s opposed to the mere "sa tis fac tion" factor.

A t an in form al leve l, superviso ry personnel m a in ta in  weekly , and som etim es da ily , con tact w ith  
c lien t agency personnel, genera lly  by telephone, concerning the qua lity  of services being provided (contacts 
w ith  a rep resen ta tive  sample from the public sector are le ss frequent than agency contacts; however, these 
a re  done on app rox im a te ly  a w eek ly  busis and the D iv is ion  is  con stan tly  s t r iv in g  to open channe ls of 
communication between members of the public and D iv is ion  s ta f f in o rder to spot any problem s v/ith the 
de livery of services). The D ivision s tr ive s to co rrect problem a rea s in a tim e ly  fash ion  and communicate 
th is to c lien ts of the D ivision in a tim ely fashion in order to m ain tain a high confidence level among members 
o f the pub lic .

A ll da ta from the formal surveys, the complaint-praise process and person-to-person contact w ith  
c lie n ts  a re  com pared in o rde r to de tec t any trend s in custom er d issa tis fa c tio n , fu r th e r in ves tig a te  the 
same, and promptly correct areas o f d issatisfaction in order to m ain tain a high level of customer satisfaction 
and, p re fe rab ly , to ach ieve custom er "de ligh t."

a. Each m arket segment (of D ivision clients) hasa se to fd ifferen texpecta 'ions and requirements. 
T here fo re , cu stom er sa tis fa c t io n  in  workers' compensation cases is  gauged d if fe re n t ly  from custom er 
sa tisfaction  in  socia l services' cases; and, it is gauged en tire ly  d iffe ren tly  in re g u la to ry  law  and other-type 
cases. The D iv is ion  has adopted a flexib le approach to meet d ifferen t customer expectations requ irem ents. 
The D iv is ion 's approach is  " te ll u s w ha t you need in te rm s of tu rn a round  tim e and we w ill m eet i t  one 
way or another." T im e lines have been met in a ll bu t the ra rest of exceptions. Besides te lephonic contacts 
w ith agency personnel, the D iv ision conducts "town meetings" w ith  key agency personnel to give the agencies 
a forum to a ir , and in many cases have resolved, th e ir concerns about the de live ry  o f ad jud ica tion  se rv ices 
by the  D iv is ion .

b. P ro c e s s  fo r  d e te rm in in g  p ro d u c t  a n d  s e r v ic e  fe a tu r e s  a n d  r e la t iv e  im p o r ta n c e  
o f  th e se  f e a tu r e s  to  c u s to m e r s  and/o r c u s to m e r  g ro u p s .

The c r it ica l fea tu res of ad judication services involve qua lity  and tim ely ad jud ica tion s th a t 
a re  designed to be re spec ted by the p a rtie s and appe lla te  tr ib u n a ls . R e a lis t ic  expecta tions concerning 
tim e lin e ss o f h ea r in g s and dec is ion s a re  com m un ica ted to c lien ts w h ile , a t th e  sam e tim e, the D iv ision  
m a in ta in s tigh te r in te rn a l tim e liness s tan d a rd s in o rde r to frequen tly  meet c lie n t expectations ahead of 
time, thus, s tr iv in g  to ach ieve the "delight" factor as opposed to the mere "satisfaction" factor. An an a ly s is  
of appe lla te dec is ion s, d e a lin g  w ith  D iv is ion  dec is ions a t the lower leve l, is  m ade and  communicated to 
c lien ts, f irs t, by the appella te tr ib u n a ls  them selves and, second, through contact w ith  c lien ts of the D ivision.

The suppo rt s ta f f  o f the D iv is ion  e x is ts to fu r th e r the goal o f q u a lity  and tim e ly  ad jud ica tion s. 
The product fea tu re  of the support services involves courteous, prompt and he lp fu l dea lings w ith a ll c lien ts 
of the D iv is ion 's a d ju d ic a tio n  se rv ice s . T h is is  m easured through su rveys , con tac ts and an an a ly s is  of 
com m un ica tions (from c lien ts) o f p ra ise  and com p la in t.

P ub lic  c lie n ts  and c lie n t agencies expect tim e ly  re so lu tion s of d isp u te s , re ga rd le ss o f outcome, 
th a t w ill genera lly  stand  up on appeal. An ana lysis of the Division's tim eliness and qua lity  of ad jud ica tion s 
is  matched w ith  these c lien t expectations; and, the matching is communicated to c lien t agencies and feedback 
is  received from them concerning areas for improvement. The feedback is analyzed, reported and reproduced, 
in  objective form, in  reports issued by the D ivision in order to measure outcomes and program effectiveness.

c. H ow  th e  D iv is io n  e v a lu a te s  a n d  im p ro ve s  i t s  p rocesses fo r  d e te rm in in g  c u s to m e r 
r e q u ir e m e n t s  a n d  e x p e c ta t io n s  a s  w e l l a s  th e  k e y  p ro d u c t  a n d  s e r v ic e  fe a tu re s .

T he  d a ta  co lle c ted  above is ana lyzed  by D iv isiop  team s and recom m endations for the 
im p lem en ta tio n  o f im p rovem en t steps a re  made. T he rea fte r , the team s em bark  on im p lem en ting the 
improvement o f processes to meet customer requ irem ents and expectations in the  d e liv e ry  of ad jud ica tion  
se rv ice s .
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ACCOUNTABILITY O F  CENTRAL PANELS

“A c c o u n ta b i l i t y ” o f  a d ju d ic a t io n  o r g a n iz a t io n s  is  th e  b yw o rd  o f  th e  1990s; no d o u b t , i t  
w i l l  a ls o  be  th e  b yw o rd  o f  th e  e a r ly  p a r t  o f  th e  21st c e n tu ry . “A c c o u n ta b i l ity ” o f  a d m in is t r a t iv e  
la w  a d ju d ic a t io n  o rg a n iz a t io n s  i s  a r e a l i t y .  I n  th e  ju d i c i a l  b r a n c h  in  C o lo ra d o , th e re  a re  now  
ju d ic ia l  p e r fo rm a n c e  co m m is s io n s  whose m ission is to eva lua te  th e  performance of S tate D is tr ic t Judges. 
In  1994, one D is tr ic t Judge w as voted ou t o f office because the regional Ju d ic ia l Perform ance Comm ission 
issued a n e g a tiv e  repo rt on the  judge . The J u d ic ia l B ranch  w ill be seeing more o f ju d ic ia l performance 
comm issions, o r th e ir counterparts, a s the 21st C entury approaches. Since adm in istra tive  law ad judication 
o rg an iza tio n s a re  not co n s titu tio n a l o rgan iza tio n s , in su la te d  from a cco un tab ility  m easures dem anded 
o f other governm enta l organ izations and p riva te  businesses, they are challenged to constantly meet customer 
dem ands. I f  th ey  a re  not accoun tab le , th ey  w ill d isapp ea r from the  lega l landscape and fade back in to 
th e  agen c ie s from  w h ich  they came. A lso , i f  they do not develop be tte r performance m easurem en ts, a 
combination o f non-lawyer in te re st groups and non-lawyer leg is la tive  ana lys ts may make these determ inations 
in  the fu tu re .

M e a s u r e m e n t s

C ou rts have trad it io n a lly  m easured ou tpu t o f processes; for example, the number of cases hand led 
or re fe rred  and the tu rn  around time when the case is  hand led . To prove they are , in fact, "accountab le ," 
ad jud ica tion  o rg an iza tio n s m u s t con cen tra te  more on m easu r in g  program e ffectiveness. T h is concerns 
the le ve l o f custom er sa tis faction  w ith q u a lity  o f ad jud ica tion  and policy e ffec tiveness: "W ould custom ers 
w an t a h igh e r vo lum e o f ad jud ications tu rn ed  around in a more tim e ly fashion?; or, would they w an t more 
a lte rn a t iv e  d isp u te  re so lu tio n  ac tiv itie s? "

Fo r yea rs , the Colorado D iv ision of A dm in is tra tive  Hearings was measured by the number of cases 
re fe rred  by the agencies (docketed). Subsequen tly , the cost per case referred was added as a measurement. 
Both m ea su rem en ts  a re  not re le v a n t to th e  am oun t o f w o rk done by any a dm in is tra t iv e  law  judge . In  
fact, these m easurem en ts have a tendency to m iss ta te  the a c tua l w ork load and to not be th a t he lp fu l to 
c lie n t a g en c ie s when th ey  p lan th e ir  own a d ju d ic a tio n  needs.

T he  D iv is io n  con s ide rs the m ost re le v a n t m easu rem en t fac to r to be "cost per decision issu e d ”. 
When c a re fu lly  ana lyzed , cases re ferred may ne/er be seen by a judge , much le ss hand led . "Cases heard" 
as a m easu rem en t fa c to r is  b e tte r, b u t not th e  best re fle c tio n  of a l l  the work done by an a dm in is tra t iv e  
law  judge. On the o ther hand a “decisions rendered" m easu rem en t re fle c ts the u lt im a te  product o f cases 
heard, su b s ta n t ia l motions handled and se ttlem en t conferences conducted. D ecisions are th e  end product 
o f an ad jud ica tio n  organization. They a re  the u lt im a te  re flec tion  o f the work a c tu a lly  done by the judges 
from  w h ich  q u a lity  and q u a n tity  can be m ost o b je c tive ly  m easured .

In  fisca l yea r 1992/93, the  o ve ra ll a ve rage  cost per decision rendered by the D iv ision  w as $170. 
For fisca l y e a r  1993/94, the average co st per dec is ion  rendered  dropped to $160. Th is occurred a t a tim e 
when th e  h o u r ly  b ill in g  ra te  w en t up from  $67 an hou r in  1992/93 to $77 an hour in 1993/94. In  fisca l 
ye a r 1994/95, the cost per decision rendered dropped to $153. These figures °stab lish  su b stan tia lly  increased 
efficiency by Colorado’s C en tra l Panel, and the re  is not the s ligh test h in t of im proper incursion on ju d ic ia l 
independence .

A  m ost e ffe c tive  in d ica to r o f "a c co un ta b ility ” in vo lve s a m easurem en t o f public perceptions by^1 
the know ledgeab le p rinc ipa l p layers in the system . A s in d ica ted  e a r lie r , the OSP & B Judge and Support 
S ta ff E va lu a tio n  Su rvey for 1996 reflected an ove ra ll approval ra te o f 97% for judges and 96% for support 
s ta ff . T he  app ro va l ra te  fo r ju d g e s  w en t up n in e  po in ts s in ce  December 31, 1992, when i t  w as 88%.

>*■

A no the r w ay the  D iv is ion  m ea su re s cu s tom er sa tis fa c tio n , in add ition  to the Judge E va lu a tio n  
Survey , is  th e  use o f appropriate ly designed su rveys o f p a rtie s and members of the public , u s in g  re le v a n t 
control questions. I t  is im portan t for an ad jud ica tion  organ ization to know how it is perceived by non lawyer



custom ers. To w a it for the n on law ye r customer to find out the name of the Ch ief Judge  and w rite  a le tte r  
o f com p la in t, a f te r  su ffe r in g  an in d ign ity , w ill g ive a lop-sided view  of custom er perceptions.

t

I t  does not take a lengthy lita n y  o f questions to su rvey e ffec tive ly . W ithou t e ffe c t iv e  in s trum en ts 
to rece ive anonymous feedback, it w ou ld be d ifficu lt for an adjudication organ iza tion  o f the fu tu re  to know 
whether i t  is  con tin u in g  to do the r ig h t th ing. I t  w ou ld  even  be d if f ic u lt for i t  to re a liz e  w he the r o r not 
it w a s do ing th in g s  righ t.

T o ta l  Q u a l i t y  M a n a g e m e n t o r  C it iz e n  Focused  Q u a lity  — W h e r e  W e  A r e

Judge Jerome F rank, who f irs t published CourLs on Trial 50 years ago, observed th a t cou rts often 
do th e ir jobs, w ith  trag ic re su lts , in  ways th a t need reform . Th is is no less true today. Judge F ran k ’s philosophy 
o f ju d ic ia l re a lism  in vo lves a sim p le  proposition ''Let's not k id  ou rse lve s about w h a t we re a lly  do." He 
m akes it c le a r th a t judges a re not in vo lved  in m ys tic a lly  a sce rta in in g  the d iv in e  w i l l concern ing ju s tic e . 
Judges are  in vo lved w ith processes, the most im po rtan t o f wh ich is re so lv in g  d isp u te s . P rocesses can be 
co n tin uo u s ly  im proved, or even re-engineered, i f  they are not m eeting cu rre n t m a rk e t dem ands. T h is 
in c lu d e s c u r re n t m a rke t dem ands by the  consum ers o f ju d ic ia l products.

A dm in is tra tive  law  is in the beginning stages of embracing total qua lity  m anagement. O ther centra l 
pane ls have  shown a keen in te re s t in TQM and m any have em barked on fu ll-blown program s. W hat is 
TQM? P erhap s a be tte r w ay to de sc r ib e  it  is  citizen-focused-quality or CFQ.

CFQ invo lves a sh ift in  the w ay we th ink about th ings. I t  involves a "parad igm  sh if t .” Businesses''' 
and go ve rnm en t agenc ies have been chang ing processes for a long tim e -- to m eet th e ir  in te rn a l needs. 
In  the 1980s, businesses began undergoing sign ifican t paradigm  sh ifts to deal w ith  p rocesses to meet th e ir  
custom ers’ needs and demands. By the la te  1980s and ea rly  1990s, government agencies began undergo ing 
the sam e p a rad igm  sh ift , w ith  th e  custom er being the param ount consideration .

C en tra l panel ad ju d ica tio n  o rgan iza tion s a re id ea l labo ra to rie s for the deve lopm en t o f CFQ. I f  
anyth ing , an adm in is tra tive  law  ad jud ica tion  organization is stocked w ith numerous processes. The prim ary 
focus of a q u a lity  approach is to a tta ck  the processes and not the people in the organ ization . A fte r a ttack ing 
the p rocesses, th e  focus sh if ts  to im prov ing those processes con tinuously and  to be in g  ab le  to m easu re  
the im provements objectively. The purpose for doing a ll of th is is to de live r g rea te r cu s tom e r sa tis fa c tio n . 
U nderly ing a ll q ua lity  efforts is the philosophy th a t a ll is for naught un le ss the cu stom er is  fu lly  sa tis f ie d .

A d jud ica tion  organ izations of the 21st C entury m ust be proactive in deve lop ing fu l l blown q u a lity  | 
p rogram s. I t  is  no longer m ere ly  n ice to an tic ip a te  the needs of tomorrow’s li t ig a n t , i t  is  indispensable f  
fo rsu rv iv a l. A dm in is tra tive law ad ju d ica tio n  organ izations are in the forefront to im plem ent qua lity  programs. J

L e a d e r s h ip  and  E m p o w e re d  S u p p o r t S ta ffs

Once launched, leaders o f a q u a lity  o rgan iza tion  m ust not only be lieve in a q u a lity  program  bu t J 
m ust “walk-the-talk" (do as they say). I f  leaders do not walk-the-talk, the organization m igh t a s  w e ll forget 
about a q u a lity  program  and con cen tra te  on re fin in g  the 19th C entury F rederick  Tay lo r- sty le  a ssem b ly 
lin e . A cco rd ing  to Pete r F. D ru cke r, one o f the m anagem ent gu ru s of our tim es, "M anagem en t's job is  I 
not to com m and . . .  i t  is to direct." T rue leaders do not make people do what they w an t them  to do. T ru e  J 
le a d e rs  a re  those who m ake people w an t w ha t they w an t.

R eg a rd le s s  o f the te rm ino logy , w ha t coun ts w ith  empowered support s ta ff s  is  how m em bers of 
the o rgan iza tion a re  treated . A re they trea ted as se rvan ts or as associates who ca rry  o u t th e ir  re sp ective   ̂
m iss io n s fo r th e  g rea te r good o f th e  o rgan iza tio n  so th a t they can de liv e r v a lu e  to th e  custom ers. The J 
rea l key to empowerment is the leade r letting go! L eade rsh ip  m ust proceed from the  p rem ise  th a t i t  can J
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t r u s t a t le a s t 90% o f those in the work force. I f  i t  canno t, le a d e rsh ip  has a se r io u s ju dgm en ta l problem  
s tem m ing  back to the h ir in g  process.

Some factors have been developed to d istingu ish  genuine teams from ta sk  forces: (1) shared leadersh ip  j 
ro le s r a th e r  th an  a s in g le  leader; (2) in d iv id u a l an d  m u tu a l a c co un ta b ility  ra th e r than in d iv id u a l 
accountability; (3) a team purpose th a t the team  d e liv e rs  ra th e r  than a group purpose which is th e  sam e I 
as the o rgan iza tion  m ission; (4) co llective ra the r than in d iv id u a l work products; (5) open-ended d iscu ss io n  
and ac tive  problem so lv ing meetings ra th e r than ‘‘efficient" meetings; (6) perfo rm ance m easurem en ts th a t 
assess co llec tive work products ra th e r than to concern them se lves w ith  in fluencing the la rger organization; 
and, (7) d iscussions, decisions and rea l teamwork ra th e r than delegating to others. Effective teams develop 
a s tro n g  com m itm en t to a common approach. '

P r iv a t iz a t io n  o f a d ju d ic a tio n s is  a re a l possibility- Rent-a-Judge o rgan iza tion s are  cropping up 
th roughou t the U n ited S ta tes. I f  prisons can be p riva tized , one m ight argue why can ’t courts be p riv a tize d . 
A dm in is tra tive  law  ad jud ication organizations a re  constan tly under sc ru tin y  for fa irness, cost-effcctiveness 
and speedy reso lu tion  of d isputes. I t  is  leg itim ate to consider th a t p riva tiza tion may be a wav to accomplish 
these o b je c tive s . From a ph ilo soph ica l standpo in t, p r iv a t iz a t io n  o f a d ju d ic a tio n  se rv ice s would appear 
to be con tra ind ica ted  to the need for an estab lished, experienced and cen tra lized  group of decision m ake rs 
w h ich , am ong o th e r th in g s , h a s e s ta b lish ed  c re d ib ility  in  the com m un ity . The Colorado D iv is ion  o f r 
A dm in is tra t iv e  H ea rin g s is  co n s tan tly  benchm ark ing i t s  a c t iv it ie s  to o the r C en tra l Panel ad ju d ica tio n  
organ izations, to the corn ts and to im agined com petito rs. W hen q u a lity  c u ltu re  e x is ts  in an ad jud ica tio n  
organ ization , its  accomplishments can be measured and it s  successes proven, the organ iza tion  w ill s u rv iv e  
and p ro sper in  the  21st C en tu ry . A ll o f th is  i s  based on th e  assum p tion  th a t the changing dem ands o f 
the m a rk e t place w il l continue to be met. A t prerent, a demand for a lte rn a tive  d ispute reso lution is paramount. 
Those o rgan iza tions th a t do not offer a m eaningfu l ADR program w ill ‘‘ea t dust." Those tha t do, w ill ‘‘m ake 
d u s t ."
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FY 94/95

Hearings Pi nions
Docketed Merits Prt>ccdurc Merits Procedure Mediations

Accountancy Bd. 2 0 0 3 11 0

AdultParole 63 19 0 0 0 0

Agriculture 1 4 3 1 7 0

Anti-CC. Bd. 1 0 4 0 9 0

Architect Bd. 1 0 1 0 3 0

Barber/Cosmct. Bd. 4 0 0 3 8 0

Chiropractic Bd. 3 0 8 0 17 0

Civil Rights 7 0 3 2 22 0

Collection Agency Bd 5 0 0 1 6 0

DBE 12 I 1
j

2 12 0

Dental Bd. 5 0 5 2 16 2

Education 13 0 3 3 t4 0

Electrical Bd. 3 2 0 1 5 0

EnginrsfLand Sur. Bd 6 0 0 2 12 0

GJTO 0 1 0 1 0 7

Grievance Bd. 1 0 0 0 8 0

Health Dept. 1 1 3 1 6 0

Highways 3 1 2 0 9 0

Insurance Div. 79 2 10 19 90 0

Labor Relations 1 0 0 0 1 0

Lottery 2 1 0 0 2 0

Medical Bd. 19 3 15 9 59 0

Midwives Bd. 1 0 1 0 1 0

Nursing Bd. 82 11 19 64 175 0

NH Administrator Bd. 3 0 0 0 3 0

Optometric Bd. 1 0 0 0 0 0

Outfitters & Guides 6 1 2 2 1 0

Pharmacy Bd. 5 1 2 2 13 0

Physical Therapy Bd. 4 0 2 1 7 0

Podiatry Bd. 2 1 3 0 3 0

Psychology Bd. 5 4 2 2 13 0

Real Estate Apprs. Bd. 3 1 1 2 11 0

Real Estate Div. 18 3 7 8 24 0

Securities Div. 2 0 2 1 9 0

Teacher Tenure 1 2 0 1 3 0

UCCC 1 0 0
1

0 1 0

TOTALS 375 62 106 139 605 2
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D IV . O F  A D M IN I S T R A T I V E  H E A R IN G S  
S O C IA L  S E R V IC E S  C A S E  C O U N T S  

F Y  94/95

D O C K E T E D  H E A R IN G S  D E C IS IO N S
M E R IT S  P R O C . M E R IT S  P R O C .

A F D C  - FR A U D 197 97 18 106 25

A FD C 217 84 33 123 105

A id  to  th e  B lin d 0 0 0 0 0

A N D 94 31 12 50 67

C h ild C a re / D a yC a re 13 10 1 11 6

C .R .S .P . 6 2 0 2 2

D ay  C a re  L ic e n s in g 41 10 4 11 31

E x p u n g e m e n t 65 17 38 40 73

F o o d  S ta m p  F r a u d 468 274 41 318 124

F o o d  S ta m p 285 76 73 124 127

F o s t e r  C a re  L ie . 5 2 0 2 0

F o s t e r  C a re  F ee 2 8 3 10 17

F u n e r a l/ B u r ia l 0 0 0 0 0 j

HCA 13 11 4 10 16

H CBS (PRO ) 43 20 10 20 15 j

L E A P 25 13 11 18 4

M e d ic a id 157 89 33 134 98 ;

M e r i t  S y s te m 33 19 6 13 16

O ld  A g e  P e n s io n 58 24 11 34 35

P r o v id e r  - A p p e a ls 80 3 11 4 35

S u b s id iz e d  A d o p t io n 20 3 0 2 0

T a x  In te r c e p t/ S ta te 102 28 16 30 23

T a x  In te r c e p t/ F e d . 0 0 0 0
•

D O C K ETED  H EA R IN G S  D EC IS IO N S

T O T A L S  ! 1924 ! 1146   I 1881
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D iv is io n  o f  A d m in is t r a t iv e  H e a r in g s  
FY  95/96 

A P P R O P R IA T IO N  BY  JBC

A G E N C Y A P P R O P R IA T E D
H O U R S

R A T E -  A L J  
P A R A L E G A L

A P P R O P R IA T E D

P U B L IC  H E A L T H 170 $89.35/
$35.27

$15,189

H C P &  F 1,993 $178,075

H U M A N  S V C S . 6,983
ft $557,088

W O R K E R S ’
C O M P E N S A T IO N

17,037
(( $1,430,104.

L A B O R
R E L A T IO N S

108
ft 9,650

R E G U L A T O R Y
A G E N C IE S

5,318
if 417,622

S E C Y .  O F  S T A T E 611 if 54,593
• : - - • • -•- ...

■ . ’ •. •••:
!... • r • : ' '  ’';?:'■; •. •;

v...:-vv • • • .\v ■ 

. • • •: '

■ ••%•... ■ •• '• • . . • . •••:

-
'• . ‘ r - ■  ■

.

~ ' .;'7:' ;>:<:V/•;7; v : •• : v-;v-‘ V\ 

"'•r
* '■ • •

T O T A L S 32,220 2,662,321



D IV IS IO N  O F A D M IN IS T R A T IV E  H EA R IN G S  

S T A F F IN G  SUM M ARY  C O M PAR ISO NS

91/92 95/96

A L J  IV  (Director) 1.0 1.0
A L J  I I I  (Supervisory) 2.0 2.5
A L J  I I  (Grand Junction) 0 1.0
A L J  I 12.0 10.5
Adm . Prog. S p ec ia lis t IV 1.0 1.0
L ega l A s s is ta n t I I 2.0 2.0
Lega l A s s is ta n t I 1.0 1.0
H ea rin g s R eporters 5.0 5.0
P rogram  A ss is ta n ts 1.0 4.0
Adm . A ss is ta n t I I 0 3.75
Adm . A ss is ta n t I I I 0 3.6
W ord P rocessors 5.0 0
Sr. Secre ta ry 1.0 0
Secre ta ry 1.0 0
S r. A dm . C lerk 3.0 0
C le r ica l A ss is ta n t 1.0 0
Adm . A ss t. In te rn 0 1.0

TOTALS 36.0 36.35

Note: Forty-one in d iv id u a ls , s ta tew id e , equa l 36.35 FTEs. In  D enver, there a re  30 in d iv id u a ls  who equal
27.0 FTEs. 17 A.L.J.s equa l 15.0 FTEs. Workers' compensation is hand led by 12 in d iv id u a l A .L .J .s who equal 
8.7 FT E s . 7 H earings R epo rte rs equa l 5.0 FTEs.
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ANALYSIS OF WORKERS’ COMPENSATION ADJUDICATION STATISTICS
FOR LAST THREE FISCAL YEARS

•  A ttached are adjudication statistics for workers' compensation, social services 
and all other (including regulatory law) cases for the last three Fiscal years. In 
fiscal year 92/93, 9.0 judges rendered 11,265 decisions for a cost of $112 per 
decision. The hourly billing rate in F Y  92/93 was approxim ately $67 per hour 
for judge services.

•  In  F Y  93/94, 21% of all workers' compensation cases docketed w ith the D ivision 
o f A dm in is tra tive  Hearings resulted in hearings on the merits. S.2 judges 
rendered 11,408 decisions for a cost of $113 per decision. In F Y  93/94, it was 
approxim ately $77 per hour for judge services.

•  In  F Y  94/95 19% of all workers' compensation cases docketed w ith the D ivision 
o f A d m in is tra tive  Hearings resulted in hearings on the merits. 8.7 judges 
rendered 12,211 decisions. The cost per decision in F Y  94/95 was $112. The  
hourly  billing rate in F Y  94/95 was approximately $76 per hour for judge 
services.

•  T h e  decreasing ratio o f hearings held to cases docketed indicates that the 
D ivision of W orkers' Compensation prehearing mechanism has been successful 
in stream lin ing cases, and catalyzing some settlements, thus, a lower 
percentage o f cases docketed result in hearings.

•  In  F Y  93/94, there was a 14% decrease in the number of hearings on the merits 
held. In  F Y  94/95, there was a 1% increase (from F Y  93/94) in the number of 
hearings on the merits held. The number of cases docketed has not risen 
dram atically. In  F Y  93/94, there was a 4.5% decrease in the number o f cases 
docketed (from the previous year, F Y  92/93), however, there was only a 4% 
increase in the number o f cases docketed over three fiscal years. Considering 
Colorado’s increasingly full em ployment picture and escalating economic 
prosperity from three years ago, increase in cases docketed is very low and can 
be a ttr ibu ted , in part, to an increase in the number of cases being resolved 
before hearing.

•  In  F Y  92/93, 23% of cases docketed resulted in merits hearings and 27% 
resu lted  in merits decisions. In  F Y  94/95, 19% of cases docketed resulted in 
m erits hearings and 26% of cases docketed resulted in merits decisions.



FY 92/93 (ACTUAL)

CASES
DOCKETED

HEARINGS
HELD

DECISIONS
RENDERED

#0F FTE 
ALJs 

HEARING 
CASES

HEARINGS 
PER FTE

DECISIONS 
PER FTE

DOCKETED 
PER FTE

COST PER 
DECISION

11,211 (WC) 5,213 (WC) 11,265 (WC 9.0 (W.C.) 580 (W.C.) 1,252 (W.C.) 1,246 (W.C.) $112

1,252 (S) 784 (S) 784 (S) 3.7 (S) 212 (S) 212 (S) 338 (S) 5621

348 (0 ) 154 (O) 160 (0 ) 2.25 (O) 68 (O) 71 (O) 155 (O) $2,064

Totals:12,811 6,151 12,209 14.95 411 816 857 $170

W .C. MERITS 
HEARINGS

W.C. MERITS 
DECISIONS

# OF FTE ALJs 
HEARING WC CASES

MERITS HEARINGS 
PER A.L.J

MERITS DECISIONS  
PER A.L.J. /

2,598 3,049 9.0 289 339

Note: WC ■ Workers' Comp.
S ■ Social Services 

.0  -  AllOther

23 % OF W.C. CASES DOCKETED HEARD ON MERITS IN FY 92/93

FY 93/94 (ACTUAL)

CASES
DOCKETED

HEARINGS
HELD

DECISIONS
RENDERED

#0F FTE 
ALJs 

HEARING 
CASES

HEARINGS  
PER FTE

DECISIONS 
PER FTE

DOCKETED  
PER FTE

COST PER 
DECISION

10,600 (WC) 5,410 (WC) 11,408 (WC 8.2 (W.C.) 660 (W.C.) 1,391 (W.C.) 1,293 (W.C.) $113

1,578 (S) 754 (S) 1,440 (S) 3.8 (S) 198 (S) 379 (S) 4 1 5 (S) S357

275 (O) 148 (O) 548 (O) 2.6 (O) 57 (O) 211 (O) 106 (O) $644

Totals:12,453 6,312 13,396 14.6 432 918 853 $161

W.C. MERITS 
HEARINGS

W.C. MERITS  
DECISIONS

# OF FTE ALJs 
HEARING WC CASES

MERITS HEARINGS 
PER A.L.J.

MERITS DECISIONS 
PER A.L.J. .

2,224 2,297 8.2 271 280

21 % OF W.C. CASES DOCKETED HEARD ON MERITS IN FY 93/94



FY 94/95 (ACTUAL)

CASES
DOCKETED

HEARINGS
HELD

DECISIONS
RENDERED

#0F FTE 
ALJs 

HEARING  
CASES

HEARINGS 
PER FTE

DECISIONS 
PER FTE

DOCKETED 
PER FTE

COST PER 
DECISION

11,662 (WC) 6,035 (WC) 12,211 (WC 8.7 (W.C.) 694 (W.C.) 1,444 (W.C.) 1,300 (W.C.) $112

1,924 (S) 1,146 (S) 1,881 (S) 3.8 (S) 302 (S) 495 (S) 302 (S) $311

327 (0 ) 170 (0 ) 778 (0 ) 2.6 (0 ) 65 (0 ) 299 (0 ) 126 (O) $410

Totals:13,913 7,351 14,870 14.6 503 1,018 953 $153

W .C. MERITS  
HEARINGS

W.C. MERITS 
DECISIONS

# OF FTE ALJs 
HEARING W C CASES

MERITS HEARINGS 
PER A.L.J.

MERITS DECISIONS 
PER A.L.J.

2,250 3,052 8.7 259 351

19 % OF W.C. CASES DOCKETED HEARD ON MERITS IN FY 94/95

FY 95/96 (PROJECTED, Bused on 3/4 of Fiscal Year)

CASES
DOCKETED

HEARINGS
HELD

W.C.
MERITS

HEARINGS
HELD

DECISIONS
RENDERED

#OF FTE 
ALJs 

HEARING 
CASES

HEARINGS 
PER FTE

DECISION
S

PER
FTE

W.C. 
MERITS 

HEARINGS 
PER ALJ

DOCKETED 
PER FTE

COST 
PER DECISION

11,556 (WC) 5,659 (WC) 2,025 (WC) 11,403 (WC) 8.7 (WC) 650 1311 233 1328 $125**

1.692 (S) 1.164 (S) 1,728 (S) 3.8(C) 306 455 445 $425**

348 (O) 14 4 (0 ) 708 (O) 2.6 (O) 55 272 134 $702**

Totals:13,596 6,067 13,839 14.6 477 948 931 $192**

W .C. MERITS 
HEARINGS

W .C. MERITS 
DECISIONS

# OF FTE ALJs 
HEARING WC CASES

MERITS HEARINGS 
PER A.L.J.

MERITS DECISIONS 
PER A.L.J.

2,025 4,141 8.7 233 476

Beginning on July 1.1995, Division of Administrative Hearings assumed full costs of rent and operating costs for W  C. adjudications - 
Before. Division of l.nbor nnd Fmplnvment horn those costs - an Increase of t1 7 r,.(W) per venr took ettert



W O R K E R S ’ C O M PEN SA T IO N  BACKLO G  C O M PA R ISO N

6-30-91

U N D E R  20 DAYS 100
20-30 DAYS 37
30-60 DAYS 9
60-90 DAYS 0

O V ER  90 DAYS 1
TO TA L 147

12-31-92 

S U M M A R Y  O R D E R S

U N D E R  15 W O R K IN G  DAYS 21
O V ER  15 W O R K IN G  DAYS 0

S P E C IF IC  F IN D IN G S

G R A N D  TOTAL 35

U N D E R  25 C A LEN D A R  DAYS 14
O V ER  25 C A LEN D A R  DAYS 0



6-30-95

SUMMARY ORDERS

U N D ER  15 W O R K IN G  DAYS 29
O V ER  15 W O R K IN G  DAYS 0

S P E C IF IC  F IN D IN G S

! U N D E R  25 C A LEN D A R  DAYSi 13
! O V ER  25 CALENDAR . DAYS 0

G R A N D  TO TAL 42

3-31-96 

S U M M A R Y  O R D E R S

U N D E R  15 W O R K IN G  DAYS 24
O V ER  15 W O R K IN G  DAYS 0

S P E C IF IC  F IN D IN G S

G R A N D  TO TAL 38

U N D E R  25 C A LEN D A R  DAYS 14
O V ER  25 C A LEN D A R  DAYS 0



C O U R T  R E P O R T E R  T R A N S C R I P T S

The  1988 John Lew is study of the workers' compensation system 
noted that court reporter transcripts, in workers' compensation cases, were 
lodged, on the average, w ith in  99 days from the date of request for 
transcript. The Division of Adm in istrative Hearings has 5.0 F T E  staff 
court reporters. A ll of the staff court reporters exclusively serve the 
workers' compensation adjudication system. [The Division contracts court 
reporter services in regulatory law  cases and electronically records most 
social services cases]. As of October 20, 1992, court reporters were lodging 
transcripts, on the average, w ith in  35 days from the date of request for 
transcript. A s  of March 31, 1996, the court reporters were lodging their 
transcripts, on the average, w ith in  68 days from the request for 
transcripts. The explanation for the increased transcript backlog is that 
the A .L .J .s  are spending much more time in the hearing room now. as 
opposed to 1992, thus, longer transcripts. Average time for lodging 
transcripts, by anonymous court reporter, is as follows:

C O U R T  R E P O R T E R  #1 - 39 D A Y S

C O U R T  R E P O R T E R  #2 - 107 D A Y S  

C O U R T  R E P O R T E R  #3 - 45 D A Y S

C O U R T  R E P O R T E R  #4 - 28 D A Y S

C O U R T  R E P O R T E R  #5 - 105 D A Y S  

C O U R T  R E P O R T E R  #6 - 85 D A Y S
C O U R T  R E P O R T E R  #7 -- Inadequate Information available.

O V E R A L L  A V E R A G E  68 D A Y S

N O T E : Included in the average time for lodging transcripts are requests for extension 
o f time, made by the court reporters to the merits Adm in istra tive  Law  Judge.
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C O M P L A I N T  H A N D L IN G  S Y S T E M /  
D O C U M E N T E D  C O M P L A IN T S  A N D  P R A IS E S  

I N  F Y  94/95 A N D  95/96

Complaints:

The com p la in t h u n d lin g  system  of the D iv ision o f A dm in is tra tive  H earings is  designed to 
encourage fo rm al w r it te n  com p la in ts  when se r io u s a lle g a tio n s are  made. The D iv ision D ire c to r e ithe r 
p e rsona lly  h and le s fo rm a l w r it te n  com p la in ts or is in vo lved  in the hand ling  of a com p la in t by a 
superv iso r in the D iv is ion . A te lephone com p la in t log is m a in ta in ed  by the D iv ision D irecto r; a w ritten  
w o rke rs ' com pensation com p la in t Hie is m a in ta ined ; a w r itte n  regu la to ry agency and so c ia l se rv ices 
complain t file  is m a in ta ined ; and , in ca se s of se r io u s com p la in ts , a separate file , concern ing the  specific 
com p la in t, is  m a in ta in e d  by the D iv is io n  D irector.

The public is made aware o f the complaint handling system  through trade  news re le a se s , posting 
on D iv is io n  b u lle t in  boards, sp e a k in g  engagements by adm in is tra t iv e  law  judges and o th e r support 
personnel and custom er sa tis fac tion  postcards a va ila b le  a t th e  D iv ision counters where the pub lic  comes 
for se rv ice .

A ll formal comp la in ts a re  investiga ted thoroughly. Complainant .re  kept posted concern ing the 
progress o f the in vestiga tion  and a w r it te n  response re so lv in g  the complain t is  sen t to the com p la inan t. 
The D iv is io n  D irec to r o r a su p e rv iso r  hand le s form al com p la in ts. A t the outse t, the com p la in an t is 
s p e c if ic a lly  a d v ise d  th a t a fu ll in ve s t ig a tio n  w ill be done and  the complainant w ill be no tified  of the 
re so lu t io n  in 30 days. I f  a com p la in an t is not sa tis f ie d  w ith  the D iv ision D irector's re so lu tio n  o f the 
com p la in t, the com p la in an t is a d v ise d  th a t th is  may be appea led to the E xecu tive  D irec to r o f Genera l 
Support Serv ices. In  a case of an e th ics com p la in t aga in st an a dm in is tra tiv e  law  judge , the com p la inan t 
is ad v ise d  th a t the p rov is ion s o f th e  D iv is io n  o f A dm in is tra tiv e  H earings’ s ta tu te , C .R.S. 24-30-1001 et 
seq., provide th a t the E xe cu tive  D irec to r's d isposition  of a com p la in t may be appealed to the  G overnor’s 
E th ic s  Com m ission .

There were 14 w ritte n  com p la in ts aga in st a dm in is tra t iv e  law  judges in FT  94/95: 12 in workers' 
com pensation ; 1 in  so c ia l se rv ice s ; and , 1 in vo lv in g  re gu la to ry  agencies. There was one telephone 
com p la in t w h ich w as no t fo llow ed up by a w ritte n  com p la in t. Th is w as sa tis fa c to r ily  reso lved by 
exped itin g  a dec is ion  th a t had " fa lle n  in the c ra ck s .” O f the  14 com p la in ts filed , two w ere m erito rious 
and two o th e rs had enough m e r it to w a rran t cau tion in g  and counseling the A .L .J.s.

T he  two m e rito r io u s com p la in ts  in vo lved t im e lin e ss  of decisions. One in vo lved  a workers' 
compensation case w he re in  the f i le  " fe ll in the cracks" between the D ivision o f Workers' Compensation 
and the D iv ision of A dm in is tra tive  Hearings. The fact th a t the m atter was ready for an o rde r in  la te  Ju ly  
1995 and w as not b rough t to the  a tten tio n  to the a dm in is tra t iv e  law  judge un til la te  Sep tem ber, 1995, 
invo lved a process problem of movement o f files between the D iv is ion  o f Workers' Compensation and the 
D iv is ion  o f A dm in is tra t iv e  H ea rin g s . The D iv is ion  o f A dm in is tra tiv e  H earings accepted fu ll 
respon sib ility  for the problem and reso lved the m atter w ith  a sincere apology to the p arty and  the prompt 
issuance o f an order w ith in  a week from the tim e the prob lem  w as f ir s t  d iscovered. The o th e r complain t 
in vo lved  a re g u la to ry  law  m a tte r; sp ec ifica lly , two se c u r it ie s  cases w here in decisions w ere rendered in 
excess o f th e  D iv is io n ’s in te rn a l 60 day stan d a rd  (as w e ll a s in  excess of the D iv ision ’s in te rn a l 90-day 
s ta n d a rd  fo r comp lex cases). T he ju dg e  aga in st whom the com p la in t was made has a so lid  record of 
e x trem e ly  h igh q u a lity  and  con sc ien tio u s decisions. The com p la in t was reso lved by the C h ie f Judge 
caution ing the A .L .J. in question and counseling the A .L.J. to s t r ik e  a be tte r ba lance between q u a lity  and 
tim e lin e s s  in  o rde r th a t in te rn a l tim e  s tan d a rd s not be exceeded.



Representative unm erito rio .u s com p la in ts , g ene ra lly , in vo lve  outcomes. In  m any in s tan ce s , the 
D iv is io n  D irec to r m ust counse l th e 'com p la in nn t th a t the proper recourse in vo lve s an appeal. In  one 
w o rk e rs ' com pensation case , the com p la in an t, a form er police o fficer, concern ing whom the D iv is ion  
received in form ation ind ica tin g  a se cu r ity  r isk , complained Lhat the adm in is tra t iv e  law  judge  had a police 
officer in the  courtroom  (for courtroom  se cu r ity ) , thus, p re jud ic ing  the com p la inant's case. The m a tte r 
was tho rough ly investigated , appropria te se cu r ity  was w arran ted under the c ircum stances, and the C h ie f 
Ju d g e  fo un d  no p re jud ice  to the com p la in an t by v ir tu e  of an arm ed police o fficer be ing p resen t in the 
courtroom .

Another workers' com pensation com p la in t invo lved an in ju red  worker who com p la ined th a t tho 
ju d g e  w a s  p re jud iced  a g a in s t h im  becau se  the judge den ied h is c la im  for perm anen t to ta l d is a b i li ty  
benefits. Complainant fu r th e r com p la in ed  because the judge  re fu sed  to reopen h is case, in d ic a tin g  th a t 
a "reopening'’ in workers' compensation canno t be used a s a su b s t itu te  for an appeal on the m e rits . The 
com p la in t w a s reso lved by the C h ie f A dm in is tra t iv e  Law Judge adv is in g  the com p la inan t th a t h is  only 
le g a l re co u rse , unde r the c irc um sta n ce s , w ou ld have been a tim e ly  appeal; a lso , th a t th e re  w as no 
ev idence the  judge w as p re jud iced  a g a in s t him .

One workers' compensation com p la in t involved an in ju re d  w o rker who com p la ined th a t the judge 
only aw arded  him three months of tem porary to ta l d isab ility  when, in fact, "the com p la inan t w as seve re ly  
d isab led .” A t the tim e of the complain t, the case was pending before the Colorado C ourt o f Appea ls . The 
m a tte r w as reso lved by the Chief A dm in is tra t iv e  Law Judge a d v is in g  the com p la inan t th a t he (the C h ie f 
Judge) could not comment on the case because i t  was pending before th e  Court of Appeals. One w orkers' 
compensation case, re fe rred  by th e  J u d ic ia l D isc ip line Comm ission to the C h ie f Judge o f the D iv is io n  of 
A d m in is t r a t iv e  H earings w as th a t  an  A .L .J . ru led  a g a in s t the in ju re d  w orker based on nonex isten t 
m edica l reports and subsequen tly d ism is se d  h is petition to re v iew  because the sam e w as not tim e ly  (not 
rece ived in  20 days). The com p la in an t com p la ined th a t he had tim e ly  m a iled  the p e tition  and the judge 
m u s t h a v e  m isp la ced  it . The C h ie f Judge  d iscussed th is  w ith  the judge in  question  and, u lt im a te ly , 
de term ined th a t the petition to rev iew  w a s not tim ely. A lso , th e  C h ie f Judge de te rm ined  th a t th e re  w as 
an adequa te legal basis for the judge ’s de te rm in a tio n  a g a in s t th e  com p la inant. The m a tte r w as re so lved  
by the C h ie f Judge w rit in g  the com p la inan t and in fo rm ing him  th a t a tim e ly  appeal w ou ld  have been the 
on ly le g a l recourse  for the com p la in an t.

Another workers' com pensa tion  com p la inan t com p la ined th a t a ll of the w itn e sse s had p erju red  
th em se lv e s in  her h ea r in g  and th e  D iv is io n ’s para lega l w ou ld  not le t  the com p la inan t com m un ica te ex 
parte w ith  the m erits judge. The para lega l resolved the m a tte r w ith  a le tte r to the com p la inan t o u tlin in g  
the le ga l and eth ical im p lica tions o f ex parte communication and the necessity for the com p la in an t to f ile  
a t im e ly  appeal. A no the r com p la in an t, in  another w orke rs' compensation case, com p la ined th a t the 
A .L .J . w a s conducting u n law fu l h e a r in g s  and she expected the D irec to r o f the D iv is io n  o f W orkers' 
C om pensa tion  and the C h ie f Judge  to in te rven e  and p ro h ib it th a t judge from con tin u in g  to conduct 
u n law fu l hearings. S ince tho h e a r in g s  were a lleged ly  u n law fu l, the com p la inan t re fu sed  to appear a t 
these  h e a rin g s and the ju d g e  p roceeded to take  evidence and  make a ru lin g  desp ite  the com p la inan t's 
nonappearance. The issue invo lved the in su rance carrie r’s motion to change the com p la inan t’s physic ian . 
The m a tte r  was re so lved  by a le t te r  to th e  com p la inan t a d v is in g  h e r th a t i f  she chose not to appear a t 
a h e a r in g , she  w ou ld  have to be p rep a red  to accept the lega l consequences o f th a t nonappearance.

A no th e r w o rke rs ' com pensa tion  complain t, by a lo s in g  party , was th a t the A .L .J . showed b ia s 
a g a in s t th e  party . A fte r a tho rough  in ves tig a tio n , in c lu d in g  d iscussion  w ith  a tto rn eys and p a rtie s 
p resen t in  the courtroom du rin g  the hea ring p lus a review  of the tran sc r ip ts , the C h ie f Judge de te rm ined  
th a t th e  A .L .J. had made an adve rse  c re d ib i li ty  de te rm ina tion  a g a in s t the com p la inan t. One sm a ll p a rt 
o f th e  com p la in t w as th a t the ju d g e  to le ra te d  the opposing p a rty ’s a tto rney sn icke rin g  in  court. The 
com p la in t w as reso lved w ith  a le t te r  to th e  complainant adv is in g  of the in vestig a tio n , the fac ts d iscovered 
an d  th e  re so lu tio n  o f the m a tte r . T he com p la in t w as d ism issed  b u t the A .L .J . w as cau tioned not to 
to le ra te  an y  p arty ’s sn ic k e r in g  in  th e  courtroom  and th e  com p la inan t was so adv ised .



A no th e r rep re se n ta tiv e  Workers' compensation com p la in t in vo lved  ju d ic ia l dem eanor. 
Specifica lly , the attorney com p la inan t a lleged  th a t the judge  was "arrogant, ru de , condescend ing , o ve rly  
c r it ic a l, mean sp ir ited  and im pa tien t. . . .” The a tto rn ey  com p la inan t in d ica ted  th a t he had no problem  
w ith  th e  ju d g e ’s ru lin g s  o r lega l s k i l ls . The C h ie f Judge checked w ith  o the r law ye rs p re sen t in  the 
courtroom a t the tim e and these law ye rs d id  not corroborate the com p la inan t’s com p la in t. A s a m a tte r 
of fact, the lawyers questioned  fe lt the judge  had been courteous and patien t b u t h u rr ie d  because  o f the 
enorm ous case load a t  the tim e in question . The m a tte r was reso lved w ith a le t te r  to the com p la in an t 
ad v is in g  of the reso lution o f the m a tte r, sp ec if ic a lly , th a t the judge had been cau tioned abou t exh ib it in g  
g rea te r temperance and more patience. The judge had a lso  been cau tioned to ta k e  e x tra  p a in s to e xh ib it 
co u rte sy  to a tto rn eys even  i f  the a tto rn eys appear to be using courtroom  tim e inapp rop ria te ly .

Another rep resen ta tive  workers' compensation com p la in t by an a tto rney was th a t th e  ju dg e  was 
d is r u p t iv e  and in su lt in g  to the a tto rn ey to the point th a t the judge w as so in t im id a tin g , th e  a tto rn ey 
chose not to put on re b u tta l evidence. The C h ie f Judge thorough ly in ves tig a ted  th is  com p la in t and 
learned th a t the complaining a tto rn ey ra re ly , i f  ever, appeared in workers' compensation ca se s and was 
not aw are o f the short tim e lim its ava ilab le  for proceeding in  these cases. In any even t, t.'ie com p la in ing  
a t to rn e y  o ffered the com p la in t in a deve lopm en ta l sense , not in  a pun itive  sense . The com p la in t was 
reso lved by the Chief Judge counseling the A .L .J . in question to show g rea te r patience w ith  law ye rs  who 
do not frequen tly  try  w o rke rs ' compensation cases and to be more ju d ic io u s in  in te rru p tio n s o f counsel.

One social se rv ices complaint, which was determ ined to be w ithou t m erit, in vo lved  a com p la in an t 
"who asked the Ch ie f Judge  to d isq u a lify  the so cia l se rv ice s judge because he w as “ru de , obnoxious and 
b ia s (sic)." The in ve s tig a tio n  revea led  th a t the ju dge  had ru led  aga in st the com p la in an t on c re d ib ility , 
th e  com p la in an t was som ewhat d is ru p tiv e  in the hea rin g  and the judge w as re q u ire d  to e x h ib it more 
firm ness th an  norm al in  o rde r to m a in ta in  contro l o f the hearing  room. The m a tte r w as re so lved  w ith  
a le t te r  to the com p la in an t, o u t lin in g  the approp ria te  lega l re cu sa l procedures (a motion fo r re cu sa l 
sh o u ld  be addressed to the judge  sough t to be recused) and po lite ly in d ica tin g  th a t the com p la in t was 
w ith o u t m erit.

P ra ises:

Representative communications of p ra ise  in vo lve  a re tu rn ed  se rv ice  questio nna ire , po stm arked 
A p ril 22, 1996, wherein the respondent, to the question “Were you trea te d  courteously?” responded “V ery 
much so.” To the question , "Were yo u r question s sa t is fa c to r ily  answered?” the response w as “And then 
some.” A le tte r of A ugust 1994 from a law yer, ru le d  a g a in s t by a judge , sta ted  " I app laud  yo u r exce llen t 
dec is ion  . . .  even though you ru led  aga in st my c la im  for costs. I t  is n ice to see tru th  and ju s t ic e  in  the 
a rea  o f w orkers' com pensation law . . .”

A le t te r  of M ay 1995, in vo lv in g  support s ta f f  o f the D iv is ion , reads a s fo llows: “T hank  you for 
con tin ua lly  providing a tte n tio n  to se rv ice  above and beyond the c a ll o f du ty . On M ay 3, 1995, i t  came to 
my a tten tion  th a t a deposition  which was supposed to have been f ile d  in Colorado Sp rings fo r use in an 
im m edia te hearing  w as d e liv e re d  to D enver and vice-a-versa. I g re a t ly  apprecia te yo u r e ffo rts to swap 
th e se  depositions. T h is  co n s titu te s exem p lary se rv ice  on the p a rt of yo u rse lve s and the D iv is io n  of 
A dm in is tra t iv e  H earings." T h is le t te r  w as signed by an in su ran ce  defense law ye r, com m ending the 
para lega l in Denver and the program a ss is tan t in  Colorado Springs for swapping the  depositions half-way 
betw een Colorado Sp rings and D enver, a fte r bu s in e ss hours.



1996 ADMINISTRATIVE LAW JUDGE AND  
SUPPORT STAFF EVALUATION SURVEY

The  Governor’s Office of State Planning and Budgeting, the 
execu tive  branch oversight agency, conducted the 1996 Survey. The 
overall approval rate for A .L .J .s  was 97%, 9 points higher than the 8 8 %  
reflected in the 1992 survey results. For A .L .J .s  handling workers' 
com pensation cases, the 1995 approval rate was 91%, 6 points higher 
th an  the 1992 survey results. The support staff, surveyed for the first 
tim e in 1996 functions at a 96% approval rate.

Reported in full is the Ap r il 8, 1996 report of Marcelo Kort,
D epu ty  Director of the O SP&B .
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S U B JE C T : Administrative Law Judge Evaluation Survey

T h e  G o v e rn o r ’s O ff ic e  o f  S ta te  P la n n in g  and B u d g e tin g  (OSPB) has a n a ly z e d  the re s u lts  o f  the 
1996 A d m in is t r a t iv e  L aw  Ju d g e  E v a lu a t io n  S u rv e y . O SPB  acted  as an o b je c t iv e  th ird  p a r ty  in 
im p lem en tin g  th is y e a r 's  s u r v e y  b y  v e r i f y in g  the random  se le c tio n  o f  re sp onden ts and c o lle c t in g  
an d  a n a ly z in g  a li s u rv e y s  in dep en den t o f  the D iv is io n  o f  A dm in is tra t iv e  H e a r in g s .

T h is  y e a r 's  s u rv e y  e x am in ed  the p e rfo rm an ce  o f  17 A dm in is tra t iv e  L aw  Ju d g e s . O v e r a l l the 
ju d g e s  in  the d iv is io n  a re  fu n c t io n in g  at a 97% app ro va l ra te  as show n  in  T a b le  1. T h o se  
a dm in is tra t iv e  law  ju d g e s  a ss ig n ed  to w o rk e rs ' com pen sa tion  ca se s fu n c tio n ed  a t a 91% ap p ro v a l 
ra te , a s sh ow n  in T a b le  2.

In  a d d it io n  i ' ie  a d m in is t r a t iv e  law  ju d g e  s u rv e y , a suppo rt s ta f f  s u rv e y  w a s a lso  se n t. T h e  
re s u lts  o f  th is  s u rv e y  sh ow  that o v e ra l l ,  the suppo rt s t a f f  is  fu n c tio n in g  a t o v e r  a 96% ap p ro v a l 
ra te . T h e  c a te g o r ie s  and re su lts  fo r each  area a re  show n  on T a b le  3.

T h e  in d iv id u a l p e rfo rm an ce  o f  ju d g e s , in  te rm s o f  app ro va l ra te , ranged from  74% to 100%.

T h e  1996 su rv e y  w a s re tu rn ed  b y  355 a tto rn e y s , ra n d om ly  cho sen , w ho  had som e co n ta c t w ith  
a t le a st one o f  the ju d g e s  be in g  su rveyed  w ith in  the la st yea r. T he  app ro va l ra te  e n com passe s bo th  
th e  "O u ts ta n d in g "  and "S a t is fa c to ry "  ra t in g s fo r 14 d if fe re n t c a te g o r ie s  show n  on the 
a c co m p an y in g  ta b le s .

T h e  support s ta f f  su rve y  w a s  returned b y  149 a tto rn e y s . T h e  app ro va l ra te  en com passe s bo th  the 
"O u ts ta n d in g "  and "S a t is fa c to ry "  ra t in g s fo r fo u r  d if fe re n t o f f ic e s  (D en ve r , C o lo ra d o  S p r in g s , 
G ra n d  J u n c t io n , and F o r t C o llin s )  anc fo u r  c a teg o rie s .



1. P rom p tn e ss  in  A p p ea r in g  fo r  H ea rin g

2. A tte n t iv e n e s s  to the P ro c e e d in g s

3. C o u r te sy  to W itn e s s  and  U n rep re sen ted  
P a r tie s

O u t s t a n d in g  S a t is f a c to r y  

86% 13%

81% 19%

76% 21%

T A B L E  1

4. C o u r te s y  to C oun se l 70%

5. F a m i l ia r i t y  w ith  the F i le  an d  A d e q u a c y
o f  P rep a ra tio n  65%

6 . A b i l i t y  to  P re s id e , th a t is ,  C o n tro l the H ea rin g
P ro ce ss  in  a  F irm  b u t  F a i r  M an n e r 59%

7. A b i l i t y  to  C o n d u c t P re h e a r in g  C on fe ren ce s 44%

8 . A b i l i t y  to  C o n d u c t S e tt lem e n t C on fe ren ce s 45%

9. A b i l i t y  to  C o n d u c t M e d ia t io n s  39%

10. K n o w le d g e  o f  G en e ra l A re a s  o f  ih e  L a w ,
R u le s  o f  E v id e n c e , a n d  P ro c e d u re  52%

11. K n o w le d g e  o f  S p e c if ic  A re a s  o f  L aw
A p p lic a b le  to  th e  H e a r in g  58%

12. P rom p tn e ss  in  D e c id in g  C a se s 45%

13. C om p le te n e s s  and C la r i t y  c f  D ec iso n s:
L e g a l R e a so n in g  49%

14. C o n sc ie n t io u sn e ss  in  F in d in g  F a c ts  and 
In te rp re t in g  the  L a w  W ith o u t R ega rd  to
P o s s ib le  P u b lic  C r i t ic ism  61%

25%

34%

38%

53%

50%

56%

46%

41%

41%

48%

34%

O V E R A L L 62% 35%

U n s a t i s f a c to r y

0

0

3%

5%

1%

3%

3%

5%

5%

2%

1%

14%

2%

5%

3%

- 2 6 -



1. Promptness in Appearing for Hearing

2. A tte n t iv e n e s s  to the P ro ce ed in g s

3. C o u r te s y  to  W itn e s s  and U n rep re sen ted  
P a r t ie s

4. C o u r te s y  to  C oun se l

5. F a m i l ia r i t y  w ith  the F i le  and A d e q u a c y  
o f  P re p a ra tio n

6 . A b i l i t y  to  P re s id e , tha t is , C o n tro l the H ea rin g
P ro c e s s  in  a  F irm  b u t F a ir  M an n e r

7. A b i l i t y  to  C on du c t P reh ea r in g  C on fe ren ce s

8 . A b i l i t y  to  C ondu c t S e tt lem en t C on fe ren ce s

9. A b i l i t y  to  C on du c t M e d ia t io n s

10. K n o w le d g e  o f  G ene ra l A re a s o f  the L aw ,
R u le s  o f  E v id e n c e , and P ro ce d u re

11. K n o w le d g e  o f  S p e c if ic  A re a s o f  L aw  
A p p lic a b le  to the H ea rin g

12. P rom p tn e ss  in D e c id in g  C a ces

13. C om p le te n e s s  and C la r i ty  o f  D ec iso n s:
L e g a l R e a so n in g

14. C o n sc ie n t io u sn e s s  in F in d in g  F a c ts  and 
In te rp re t in g  the L aw  W ith o u t R ega rd  to 
P o s s ib le  P u b lic  C r it ic ism

O V E R A L L

Outstanding Satisfactory Unsatisfactory

TABLE 2

67% 30% 3%

64% 28% 8%

61% 32% 7%

56% 30% 14%

56% 35% 9%

56% 32% 12%

56% 42% 2%

59% 38% 3%

53% 40% 7%

51% 40% 9%

54% 38% 8%

65% 30% 5%

47% 40% 13%

62% 24%  14%

58% 33% 9%

- 27 -



T A B L E J

Outstanding Satisfactory Unsatisfactory

COURTESY

L eg a l A s s is ta n ts  60% 39% 1% *
A dm in . O f f ic e r  41% 52% 7%
S e c re ta r ia l S up po rt 47% 52% 1%
C ou rt R ep o rte rs  (W C  O n ly )  59% 40% 1%

C o lo r a d o  S p r in g s
S e c re ta r ia l S up po rt 71% 26% 3%
C ou rt R ep o rte rs 77% 20% 3%

G r a n d  J u n c t io n
S e c re ta r ia l S up po rt 67% 26% 7%
C ou rt R ep o rte rs  76% 22% 2%

Fort Collins
S e c re ta r ia l S uppo rt 74% 26%
C ou rt R ep o rte rs  76% 24%

J

2. R E S P O N S IV E N E S S
Denver

L ega l A s s is ta n ts  
A dm in . O f f ic e r  
S e c re ta r ia l S uppo rt 
C ou rt R ep o rte rs  (W C  O n ly )  

C o lo r a d o  S p r in g s  
S e c re ta r ia l S uppo rt 
C o u rt R ep o rte rs  

G r a n d  J u n c t io n  
S e c re ta r ia l S uppo rt 
C o u r t R ep o rte rs  

F o r t  C o l l in s
S e c re ta r ia l S uppo rt 
C o u rt R ep o rte rs

3. S E R V IC E  D E L IV E R Y
D en v e r
C o lo ra d o  S p r in g s  
G ran d  Jun c tion  
F o r t C o llin s

4. T IM E L IN E S S  O F  C A S E  P R O C E S S IN G
D en v e r
C o lo ra d o  S p r in g s  
G ran d  Jun c tion
F o r t  C o ll in s  _

O V E R A L L

57% 38% 5%
39% 56% 5%
46% 51% 3%
48% 44% 8%

69% 29% 2%
65% 26% 9%

72% 22% 6%
72% 24% 4%

64% 36%
67% 33%

37% 58% 5%
58% 38% 4%
61% 39%
37% 57% 6%

41% 54% 5%
42% 48% 10%
66% 31% 3%
51 %  43%   6%

55% 41% 4%

2 8 -
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O R G A N IZ A T IO N  C H A R T
Division of  Administrative Hearings -- Denver, Colorado (1 0 3 1 SO:-2Ai m 

E d w in  L  F e l t e r ,  J r .

Direetoi & Chief Administrative Law Judge IV -• i\>s No M

‘J. S ch u lm an  
A .L .J . M  #40

M . S n i d e r  

A .L . J .  I # 3 6

N . C o n r i i c k  

A .L . J .  I # 3 5

N .  H o p f  

A .L . J .  I # 1 6

H . C o n w a y  G a n d y  

A .L . J .  I # 3 4  

( F o r t  C o l l i n s )

R. W a l k e r  

L e g .  A s s t .  II # 7 0

D. C h e n o w e t h  

j i r g s .  R p t r .  # 8 3

N .  D o r l a n d  

H r g s .  R p t r .  # 9 6

T .E .  M c G i n n  

H r g s .  R p t r .  #81

P. N y e
H r g s .  R p t r .  # 8 8

T .  K o e h l e r  

H r g s .  R p t r .  # 1 1 0

M .  R u m J e r  

A .L . J .  I l l  

#3  ( W . C . )  

( S e e  P g .  2 

F o r  D e ta i l s )

E . H u d s o n  

A d m n .  A s s t .  

I l l  # 1 0 8

J. W e l l s  

A .L . J .  I l l  #51 

( C o l o r a d o  S p r in g s )

II

J. H e i t z m a n n  

A d m n .  P r o g  

S p e c .  IV

# 2 0  ||

D. S o r e n s o n  

A L J  III #45

( S o c  S c r v  j

II

E  M a r t i n e z  

A L J  II ;-‘4 

( G r a n d  J u n c t i o n )

II
II

C . W h e e l o c k  

A .L . J .  1 # 1 0

It

S B r o w n

A d m n .  A s s t  III # 3 9

1:" “  ' 

D S t im n ie l  

A L J  1 u2

II

M  A  W i l l i a m s  

P r o g  A s s t  I -•oj.}

M . G o o d e n o u g h  

H r g s .  R p t r .  #93

P. B u y a k i

P r o g r a m  A ss t .  1 # 6 6

T  M o e l le r  

A L J  I » 1 9

R E  C h e n o w e t h  

H r g s  R p t r ’ « S 7

C .A .  N e w t o n  

P r o g .  A s s t .  I # 9 5

P L o p e z

A d m n  A s s t  III # 3 8

B. H e n k  

A .L .J .  I # 4 4
D  G a r c i a

A d m n .  A s s t .  I l l  # 2 4

S. B a l d w i n  

A d m n .  A s s t .  II # 1 0 2

D. S m i th

L e g .  A s s t .  I # 1 0 7

( C o n t  o n  P g  2)

* A  L J = A d m i n i s t r a t i v e  L a w  J u d g e

( R e v  E f t ’ 2 /96>



O R G A N IZ A T IO N  C H A R T
Division of Adm inistrative Hearings -- Denver. Colorado (303 ) 8 9 4 -2 5 0 0

E dw in L. Fe lte r, Jr.
Director & Chief Administrative Law Judge IV -  Pos No 14

M O R G A N  R U M LER , A.L.J. Ill 
(W .C .) #3

B. Friend  
A.L.J. I #5

R. Erickson 
A.L.J. I #12

M. Stuber 
A.L.J. I #18

M. Decker
Admn Asst II #80

M. Fischer
Admn. Asst II #91

S Lieber
Admn Asst II #101

J Perry
Leg Asst II #92

T. Rivera
Admn. Asst Intern #85

D. Smart
Prog. Asst I #89



C EN T R A L  R E A R IN G  A G EN C Y  S T A T E S  BY  Y EAR  C R EA TED

S tate Year Created Nnmc | Appointing Authority Jurisdiction ALJs

CA 1045 Office of Admin. Hearings 
w/i Dept, of General Services

Govenor
4 years coterminous

List in 38 & 20 
Cont.

FL 1974 Div. of Admin. Hearings 
w/i Dept, of Adm inistration

G overnor & Cabinet as 
Admin. Commission

Exclude 32

MA 1974 Admin. Law Appeals Div. Sec of Admin. & 
Finance

Exclude 8

TN 1974 Admin. Procedures Div. Sec. of S ta te List in 10

CO 1976 Div. of Admin. Hearings w/i 
G eneral Support Services

Exec. D irector of GSS/ 
Personnel

Exclude 17

MN 1976 Office of AdmLn. Hearings G overnor - 6 years List in 67

MO 1978 | Admin. Hearings Commission G overnor • 6 years Tax, Medicaid 
Licensing, Insurance

2

N J 1978 • 79 | Office of Admin. Law G overnor - 6 years Exceptions 45

WA 1981*- 82 Office of Admin. Hearings G overnor • 5 years Exceptions 64 i

WI 1983 Div. of Hearings & Appeals w/i 
Dept, of Adm inistration

G overnor List in 15

IA 1986 Appeals &. Fair Hearings Div w/i 
Dept, of Inspcct’s &  Appeals

G overnor - 4 years List in 16

NC 1983 Office of Admin. Hearings Chief Ju s tice  • 4 years Exceptions 9

MD 1989 Office of Admin. Hearings G overnor - 6 years List in 55

HI 1990 Office of Admin. Hearings G overnor List in 4

ND 1991 ' Office of Admin. Hearings G overnor • 6 years Exceptions 4

TX 1991 Office of Admin. Hearings G overnor - 2 years Originally all agencies 
w/o fulltime ALJs, 
o thers added

70

WY 1992 Office of Admin. Hearings G overnor • 4 years 
coterm inous

List in 11

SC 1993 • 94 Office of Admin. Hearings Legislature List in 6

SD 1993 • 94 Office of Admin. Hearings G overnor Opt out, but none did 12

GA 1994 Office of S tate  Admin. Hearings G overnor All w/i APA except 
Labor & W orkers' 
Compensation

33 + 25 
on
C ontract

KY 1994 Div. of Admin. Hearings w/i 
Office of A ttorney General

A ttorney G eneral Exceptions 4

LA 1995 Div. of Admin. Hearings w/i 
Dept, of S tate Civil Service

G overnor Exceptions

Chart prepared by Administrative Law Judge Edward J. Schoenbaum, Editor-in Chief, J o u rn a l o f the N a tio n a l 
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§ 44.62.320 S ta te  G o v e rn m e n t' i
A r t ic le  7. L e g is la t iv e  R e v ie w  o f  R u les .

Se c t i o n
320. Legislative annulment o f  regulat i ons and revi ew

Sec. 44.62.320. Legislative annulment of regulations and review, (a) The leg. 
is la tu re , b y  a  concu rren t re so lu tio n  adop ted b y  a vote o f both houses, m ay  a n n u l a 
re gu la t io n  o f an  agency or departm en t.

(b) A t th e  sam e tim e a re g u la t io n  is  f i le d  b y  the  lie u te n a n t governor, th e  lie u ten an t 
governor s h a ll su bm it th e  re g u la t io n  to the  ch a irm an  and  a l l m em bers o f th e  A dm in is­
tra t iv e  R egu la tio n  R ev iew  Com m ittee fo r re v iew  un d e r AS 24.20.400 —  24.20.460 
toge ther w ith  th e  f isca l in fo rm a tio n  re q u ire d  to be p repared un d e r AS  44.62.195. (§ 1 art 
V I I  (ch 1) ch 143 SLA  1959; am  § 3 ch 149 SLA  1962; am  § 2 ch 72 SLA  1963; am  § 2 ch 
27 SLA  1975; am  § 5 ch 64 SLA  1978; am  § 3 ch 16 SLA  1930)

NOTES T O  DECI S IONS

Leg i s l a t i v e  v e t o  u n c o n s t i t u t i o n a l .  — The legis­
lative vet o contained in subsect i on (a), whi ch provides 
that the “legislature,  by a concurrent reso lut i on 
adopted by a vo t e o f  bo th houses ,  may annul a 
regulat i on o f  an agency o r  department , " vi o lates art. 
II o f  the state const i tut i on. State v. A.L.I.V.E. Vo lun­

tary, 606 P.2d 769 (Alaska 1980).
N o  impl i ed general power t o  vet o  agency regula­

ti ons by informal legislat ive act i on exists. State v. 
A.L.I.V.E. Voluntary, 606 P.2d 769 (Alaska 1980).

C i t e d  in Wickersham v. State, Com.  Fi sheri es En­
try C omm’n, 680 P.2d 1135 (Alaska 1984).

A r t ic le  8. A d m in is t r a t iv e  A d ju d ic a t io n .

? 3.
<>bJ.
370.
380.
390.

Se c t i o n
330. Appl i cat i on o f  AS 44.62.330 — 44.62.630 
340. Del egat i on o f  p ower  by agencies 

Appo i ntment  o f  hearing officers 
Accusat i on 
Statement o f  i ssues 
Service o f  accusat i on 
Not i ce o f  defense 

400. Amended o r  suppl emental  accusat i on 
410. Time and place o f  hearing 
420. Fo rm o f  not i ce o f  hearing 
430. Subpoenas ;  wi tness fees 
440. Depos i t i ons 
450. Hearings 
460. Evidence ruies 
470. Evidence b y  affidavit 
480. Official not i ce

S e c t i o n
490. Amendment  o f  accusat i on after submi s s i on
500. Deci s i on in a contested case
510. Form and retroactivi ty o f  deci s i on
520. Effective date o f  deci si on; stay
530. Defaul t
540. Recons iderat i on
550. Peti t i on for re instatement or reduct i on o f  pen­

alty
560. Judicial revi ew 
570. Scope o f  review 
580. Cont inuances 
590. Cont empt  
600. Voting procedure 
610. Charge
620. Power t o  admini ster oaths  
630. Impartial i ty

NOTES  T O  DECI S I ONS

App l i c a b i l i t y  t o  u n i v e r s i t y  p r e - t e rmi n a t i o n  
h ear i ng s .  — Thi s chapter governs the process to be 
empl oyed by a  universi ty in the c onduct  o f  pre­
terminat i on hearings,  permitt ing the part ies to be 
represented b y  c ounse l  wh o  can quest i on wi tnesses

and make arguments .  Odum v. Universi ty o f  Alaska,  
845 P.2d 432 (Alaska 1993) (decided before the 1993 
repeal  o f  AS 44.62.330(a)(45).

Ap p l i e d  in Schnabel  v. State, 663 P.2d 960 (Alaska 
Ct. App. 1983).

Sec. 44.62.330. Application of AS 44.62.330 —  44.62.630. (a) The p rocedure o f th e  
s ta te  boa rd s, com m issions, and  o fficers l is te d  in  th is  sub sec tion  or o f th e ir  su cce sso rs by 
reo rgan iza tio n  un d e r th e  co n s titu tio n  s h a l l be conducted u n d e r AS 44.62.330 — 
44.62.630. T h is  p rocedure , in c lu d in g , b u t n o t lim ite d  to, a ccu sa tio n s an d  s ta tem en ts  o f 
is su e s , se rv ice , notice and  tim e  and  p lace o f h ea rin g , subpoenas, depo sition s , m a tte rs  
concern ing evidence an d  dec is ion s, conduct o f h ea rin g , ju d ic ia l re v iew  and  scope o f 
ju d ic ia l rev iew , con tin uan ces, re con s id e ra tio n , re in s ta tem en t or re du c tio n  o f p ena lty ,

contempt, m a il vo te , o a th s , : 
chapter, n o tw ith s ta n d in g  s in  
comm issions, and  o fficers l i s  
under AS 44.62.330 —  44.62

(1) [Repealed, § 5 ch 159
(2) Board o f C h irop rac tic
(3) Board o f D en ta l Exam
(4) S ta te  B oard  o f R e g is t i
(5) [Repealed, § 13 ch 211
(6) Board o f E x am in e rs  i i
(7) [Repealed, § 5 ch 159
(8) S ta te  M ed ic a l Board;
(9) D iv is io n  o f L an d s und
(10) Board o f N u rs in g ;
(11) B oard  o f P harm acy ;
(12) Board o f P u b lic  Acco
(13) D ep a rtm en t o f Labo 

provided in  (c) o f th is  sectio
(14) R ea l E s ta te  Comm is
(15) A la sk a  W o rke rs ’ Cc 

exp ressly p ro v ided  b y  the  A
(16) D ep a rtm en t o f T ran 

aeronau tics and  communica
(17) [Repealed, § 12 ch 1-
(18) [Repealed, § 49 ch 9
(19) [Repealed, § 54 ch 1
(20) [Repealed, § 16 ch 8
(21) [Repealed, § 54 ch 1
(22) [Repealed, § 11 ch I
(23) D ep a rtm en t o f P ub li 

license u n d e r AS  18.65.400
(24) D ep a rtm en t o f H ea l’ 

tion ing , o r re vo ca tio n  o f a  1: 
adm iss ion s o r a s se s sm en t c

(25) [Repealed, § 60 ch S
(26) [Repealed, § 4 ch 12
(27) D ep a rtm en t o f Hea 

Conserva tion  u n d e r AS 17.2 
Commerce and Econom ic D j 
fu n e ra l d ire c to rs u n d e r AS

(28) D ep a rtm en t o f Hea 
unde r AS  18.20.010 — 18.2

(29) [Repealed, § 4 ch L|
(30) D ep a rtm en t o f E n v  

concern ing the; re g u la t io n  \
(31) [Repealed, § 40 ch
(32) [Repealed, § 4 ch 1
(33) B oard  i f  M a r in e  P i
(34) A laska . Po lice Stan<
(35) D ep a rtm en t o f Coi 

lic en s in g  an d  re la te d  fu n e
(36) B oard  jfD is p e n s in
(37) [Repec. led, § 20 ch
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;  jontempt, m a il vo te , oa th s, im p a r t ia lity , a n d  s im i la r  m a t te r s  sh a ll be go ve rned  b y  th is  
‘ chapter, n o tw ith s ta n d in g  s im i la r  p rov is ion s in  th e  s ta tu te s  d e a lin g  w ith  th e  s ta te  boa rd s , 
commissions, and  officers l is te d . W here in d ic a te d , th e  p rocedure  th a t  s h a ll be conducted 
under AS 44.62.330 — 44.62.630 is  lim ite d  to  nam ed fu n c tio n s o f th e  agency.

(1) [Repealed, § 5 ch 159 SLA 1980.]
(2) Board o f C h irop rac tic  E xam in e rs ;
(3) Board o f D en ta l E x am in e rs ;
(4) S ta te  B oard o f R e g is tra t io n  for A rch ite c ts , E n g in e e rs , a n d  L an d  S u rveyo rs ;
(5) [Repealed, § 13 ch 218 SLA 1976.]
(6) Board o f E x am in e rs in  O ptom etry;
(7) [Repealed, § 5 ch 159 SLA 1980.]
(8) S ta te  M ed ica l Board;
(9) D iv is io n  o f L and s u n d e r A la sk a  L and  A c t w here  app licab le ;
(10) Board o f N u rs in g ;
(11) Board o f Pharm acy;
(12) Board o f P u b lic  A ccountancy;
(13) D epa rtm en t o f L abo r a s to fun c tion s re la t in g  to  em p loym en t s e c u r ity  o n ly  a s 

provided in  (c) o f th is  section;
(14) Rea l E s ta te  Com m ission ;
(15) A la sk a  W orkers’ C om pensation B oa rd , w here  p rocedures a re  n o t o th e rw ise  

expressly p rov ided by th e  A la s k a  W orkers’ C om pensa tion  A ct;
(16) D epa rtm en t o f T ran sp o rta tio n  and  P u b lic  F a c il it ie s , a s to fu n c tio n s  re la t in g  to 

aeronautics and  com m un ica tion s;
(17) [Repealed, § 12 ch 131 SLA 1980.]
(18) [Repealed, § 49 ch 94 SLA 1980.]
(19) [Repealed, § 54 ch 169 SLA 1978.]
(20) [Repealed, § 16 ch 82 SLA 1982.]
(21) [Repealed, § 54 ch 169 SLA 1978.]
(22) [Repealed, § 11 ch 181 SLA 1976.]
(23) D epa rtm en t o f P u b lic  S a fe ty , as to su sp en s io n  or revo ca tion  o f a  s e c u r ity  g u a rd ’s 

license unde r AS 18.65.400 —  18.65.490,
(24) D epartm en t o f H ea lth  a n d  Socia l S e rv ic e s , r e la t in g  to d e n ia l, in v o lu n ta ry  cond i­

tion ing , or revoca tion  o f a lic en se  is su e d  u n d e r A S  47.35, o r su sp en s io n  o f ope ra tion s or 
adm issions or a sse ssm en t o f a n  a d m in is tra t iv e  fin e  u n d e r AS 47.35;

(25) [Repealed, § 60 ch 98 SLA 1966.]
(26) [Repealed, § 4 ch 120 SLA 1971.]
(27) D epa rtm en t o f H ea lth  a n d  Socia l S e rv ic e s  an d  D ep a rtm en t o f E n v iro n m en ta l 

Conservation un d e r AS 17.20 (A la sk a  Food, D ru g , and  C osm etic  Act), .m d D ep a rtm en t o f 
Commerce an d  Econom ic D eve lopm en t in  connection  w ith  th e  lic e n s in g  o f em ba lm e rs an d  
fu n e ra l d irec to rs un d e r AS 08.42;

(28) D epa rtm en t o f H ea lth  a n d  Socia l S e rv ic e s  an d  th e  H o sp ita l A d v iso ry  C ounc il, 
unde r AS 18.20.010 — 18.20.130;

(29) [Repealed, § 4 ch 120 SLA 1971.]
(30) D epa rtm en t o f E n v iro nm en ta l C on se rva tio n , u n d e r A S  18.35.010 —  18.35.030, 

concern ing the  re gu la t io n  o f to u r is t  and t r a i le r  cam ps, m o to r cou rts , an d  m o te ls;
(31) [Repealed, § 40 ch 206 SLA 1975.]
(32) [Repealed, § 4 ch 106 SLA 1970.]
(33) Board o f M a rin e  P ilo ts ;
(34) A la sk a  Po lice S ta n d a rd s Council;
(35) D epa rtm en t o f Commerce and Econom ic D eve lopm en t u n d e r AS  08.54 a s  to 

lic en s in g  and re la te d  fun c tio n s fo r b ig  game g u id e s  an d  tran sp o rte rs ;
(36) Board o f D isp en s in g  O p tic ian s;
(37) [Repealed, § 20 ch 110 SLA 1981.]
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(38) [Expired pursuant to § 3 ch 128 SLA 1974; am § 7 ch 108 SLA 1975.]
(39) A la sk a  P u b lic  O ffices Comm ission;
(40) Board o f F ish e r ie s ;
(41) Board o f Game;
(42) th e  D ep a rtm en t o f E du ca tio n  and  th e  P ro fe ss io n a l Teach ing P ra c tic e s Comm is­

s ion  w ith  re g a rd  to p roceed ings to revoke  or su sp end  a te a ch e r’s ce rtif ica te  un de r AS 
14.20.030 —  14.20.040 and  AS 14.20.470(a)(4);

(43) A la sk a  C om m ission  on P o stsecondary E d u ca tio n  u n d e r AS  14.48 a s to den ia l of 
app lica tion s and  revoca tion  o f a u th o r iz a t io n s  an d  p e rm its;

(44) D ep a rtm en t o f E n v iro nm en ta l C on serva tion , excep t to the e x ten t th a t AS 
44.62.360 —  44.62.400 a re  in co n s is ten t w ith  th e  m anne r in  w h ich  p roceed ings are 
in it ia te d  un d e r the  p ro v is ion s o f AS  46.03 and  AS 46.14;

(45) [Repealed, § 1 ch 30 SLA 1993.]
(46) [Repealed, § 77 ch 14 SLA 1987.]
(47) Board o f P sycho lo g is t an d  P sycho log ica l A sso c ia te  E xam in ers;
(48) th e  D ep a rtm en t o f F is h  and  Game a s to fu n c tio n s i  e la t in g  to th e  p ro tection  o f fish 

and  game u n d e r AS 16.05.870;
(49) Board o f V e te r in a ry  E xam in e rs ;
(50) D ep a rtm en t o f Commerce an d  Econom ic D eve lopm en t concern ing th e  licen sing  

an d  regu la t io n  o f n u r s in g  home a dm in is tra to rs ;
(51) Board o f B a rb e rs  and  H a ird re s se rs ;
(52) D ep a rtm en t o f N a tu ra l R esources concern ing  whe A la sk a  g ra in  re se rve  program  

un d e r fo rm er AS  03.12;
(53) D ep a rtm en t o f Commerce an d  Econom ic D eve lopm en t concern ing th e  licen sin g  

an d  re gu la t io n  o f a u d io lo g is ts  u n d e r AS 08.11;
(54) D ep a rtm en t o f Commerce an d  Econom ic D eve lopm en t concern ing th e  licen sin g  

an d  regu la tio n  o f h e a r in g  a id  d e a le rs  u n d e r AS 08.55;
(55) B oard  o f C e rtif ie d  R ea l E s ta te  A pp ra ise rs ;
(56) D ep a rtm en t o f Labo r a s to fun c tio n s re la te d  to em p loym en t r ig h ts  o f the 

o rgan ized  m i l i t ia  u n d e r AS 26.05.075;
(57) B oard  o f C e rtif ie d  D irec t- En try  M idw ive s ;
(58) Board o f M a r ita l and F a m ily  Therapy;
(59) th e  D ep a rtm en t o f H ea lth  an d  Socia l S e rv ice s an d  th e  D epa rtm en t o f A dm in is­

tra t io n  a s  to th e  lic e n s in g  and re g u la t io n  o f a s s is te d  liv in g  homes un d e r AS 47.33.
(b) The p rocedure o f an agency no t lis te d  in  (a) o f th is  sec tion  sh a ll be conducted unde r 

AS 44.62.330 —  44.62.630 on ly  a s to those fu n c tio n s to w h ich  AS 44.62.330 —  44.62.630 
a re  m ade app licab le  b y  the s ta tu te s  re la t in g  to th a t  agency.

(c) J u d ic ia l re v iew  and  scope o f ju d ic ia l re v iew  o f a l l f in a l dec is ion s o f th e  com m issioner 
o f labo r on an  appea l re la t in g  to em p loym en t s e c u r ity  s h a ll be in  accord w ith  th is  chap ter 
n o tw ith s ta n d in g  a n y th in g  to the  co n tra ry  in  AS 23.20 (A la ska  Em p loym en t S e cu r ity  Act). 
A ll o ther p rocedures o f the  D ep a rtm en t o f L abo r re la t in g  to em p loym en t s e c u r ity  s h a ll be 
a s p rov ided  in  AS  23.20 and the  re g u la t io n s  u n d e r  AS 23.20.

(d) E xcep t in  a case o f re in s ta tem en t or re du c tio n  o f pena lty , th e  p ro v is io n s o f th is  
chap ter do no t a ffe c t s ta tu to ry  p ro v is io n s concern ing

(1) c iv i l or c r im in a l p ena ltie s ;
(2) a d d it io n a l r e l ie f  b y  in ju n c tio n  or re s tra in in g  order;
(3) p en a lty  p ro v is io n s re la t in g  to su sp en sion , revoca tion , re issua r.ce , and o the r s im ila r  

m a tte rs  o f lic en se s , p e rm its , le a se s , concessions, and  o th e r s im ila r  m a tte rs ;
(4) re la te d  m a tte rs  th a t in  th e ir  con tex t do no t re la te  to procedure . (§ 2 (ch 2) ch 143 

SLA  1959; am  § 14 ch 2 SLA  1964; am  § 60 ch 98 SLA  1966; am  § 2 ch 120 SLA  1966; 
am  § 1 ch 58 SLA  1967; am  § 18 ch 143 SLA  1968; am  § 2 ch 83 SLA  1969; am  § 2 ch 
118 SLA  1969; am  §§ 3, 4 ch 108 SLA  1970; am  § 6 ch 104 SLA  1971; am  § 4 ch 120 SLA 
1971; am  § 2 ch 178 SLA  1S72; am  § 5 ch 179 SLA  1972; am  § 2 ch 17 SLA  1973; a m  § 3
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ch 45 SLA  1973; am  § 2 cl 
1974; am  § 2 ch 128 SLA  
§§ 39, 40 ch 206 SLA  1975 
181 SLA  1976; am  §§ 13,1 
SLA 1977; am  § 3 ch  140 S 
am § 23 ch 58 SLA  1980; a 
ch 130 SLA  1980; am  § 12. 
SLA 1980; am  § 20 ch 110 
SLA 1982; am  § 2 ch 100 S 
am § 77 ch 14 SLA  1987;; 
177 SLA  1990; am  § 8 c h l l  
am § 14 ch 74 SLA  1993; a 
91 SLA  1995; am  § 12 ch

C r o s s  r e f e r e n c e s .  — Fo r  cons 
amendments ,  see § 15, ch. 33 
Temporary and Speciul  Acts. Fo  
si ons relat ing t o  the 19S8 amendi  
14, ch. 33, SLA 1996 in the "Ibn 
Acts.

Effect of amendments. — T1
effective May  12, 1989, substi tul 
mercial Servi ces Board" for “G 
Contro l  Bo a rd ” in paragraph (aX 

The first 1990 amendment  edd. 
The s e c ond 1990 amendment ,  e 

added paragraph (a)(55).
The first 1992 amendment ,  eflf 

1992, added paragraph (aX58). 
The s ec ond 1992 amendment

1992, added paragraph (aX57). 
The first 1993 amendment ,  eff

repealed paragraph (aX45).
The s ec ond 1993 amendment

1993, added a sect i on reference i 
The first 1994 amendment ,  i

1996, in paragraph (aX24), inse 
nial, i nvo l untary condi t i oning,  < 
cense i s sued" and subst i tut ed “o 
at i ons o r  admi s s i ons  or 
admini strat ive fine under AS 4 
boarding and foster h ome s  for c!

The s ec ond 1994 amendment ,  
1995, added paragraph (aX59).

The 1995 amendment ,  eflec 
subst i tuted present  paragraph 
paragraoh,  whi ch read “Board . 
ministrators. "

The 1996 amendment ,  effecti' 
st i tutcd present paragraph (a) 
g i aph (aX35), whi ch read “Bi 
Services Board. ”

Ed i t o r ' s  n o t e s .  — Sect i on 
provides that “ (a) universi ty 
ongo i ng on Ma y  27, 1903 she 
procedures be i ng f o l l owed befoi 

O p i n i o n s  o f  n t t o r n e y  g e n e  
the adj udi cat i on pro cedure is t 
cedure for det erminat i ons o f  fa 
paragrnph (dX4), whi ch except;

B o a r d  o f  G o v e r n o r s  o f  A la  
— The legi s l ature expre6Bly



lisa,

W e  h ave  a  ju d g e  s tan d in g  b y  in C o lo rad o , te s t if ie r s  in A n co ra g e , and M a t-Su , a s w e ll a s p eop le  
here in  Jun eau ....

D o  I  le t th em  go  o r can  y o u  g iv e  m e a tim e  w hen  th e y  m igh t b e  ab le  to  te s t i fy  to d a y  ??

B e ca u se  o f  th e  la te  s ta r t and th e  con fe ree  ahead o f  u s  w e  d id  no t p u t th e  A L J  on line . H e  w a s  to  
c a ll w hen  S co tt b egan  te s tim on y .

M r . F e lte r  n eed s to  b e  re le a sed  i f  th e re  is  no t in ten tion  o f  ta k in g  up  HB-232 in  a re a so n ab le  
p e r io o d  o f  tim e .

T h an k s fo r  y o u r  ass is tance-

D ave


