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M E M O R A N D U M

SUB JECT : Sectional Summary o f Bill Draft Relating to Community Property (Work
Order No .__________ )

TO : Representative A l  Vezey

FR O M : . •

You have requested a sectional summary o f the above described bill, which 

would expressly allow Alaskan domiliciaries to classify all or a portion o f their property as 

community property by executing a community property agreement and would permit a 

married couple domiciled within or outside Alaska to classify all or any portion o f their 

property by executing a community property trust. This chapter has been derived from the 

Uniform Marital Property Act. which has been enacted by Wisconsin, except that, unlike the 

Uniform Marital Property Act, the Alaska chapter applies to make a married couple’s 

property community property only to the extent provided in the community property 

agreement or a community property mist. The Uniform Marital Propeny Ac t (such as that 

enacted in Wisconsin) automatically makes all o f the couple’s property, acquired during the 

marriage (subject to certain exceptions) community property (called "marital property" under 

that Act) except to the extent the spouses provide otherwise by agreement. In other words, 

under the Alaska chapter spouses must elect "into" a community property regime; under the 

Uniform Marital Property Act, the spouses must elect "out" o f it.

It should be noted that a sectional summary o f a bill should not be considered 

an authoritative interpretation of a bill, and the bill itself is the best summary o f its content.

Section 1. It creates new chapter 16 to title 25. The new chapter is called 

Alaska C om m unity Property A ct.
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A S  25.16.010 provides generally definitions for purposes o f the chapter.

A S  25.16.020 provides that each spouse must act in good faith with respect to 

the other in matters involving community property and that this obligation may not be varied 

by a community propeny agreement or community property trust. .

A S  25.16.030 provides that a community property agreement or community 

property trust may vary the effects o f new chapter 16 except for certain matters, such as the 

duty o f the spouses to act in good faith toward each other with respect to their community 

property.

A S  25.16.040 provides that property o f the spouses or one o f them is 

community property only to the extent provided in a community property agreement or 

community property trust. It also provides, among other things, that each spouse has a 

present undivided one-half interest in community property. It provides additional rule for the 

determination o f community property.

A S  25.16.050 provides rules for the management and control o f the property 

o f the spouses. It provides that a spouse acting alone may managing control that spouse’s 

property that is not community property that is not community property and a spouse alone 

may manage community property held in the name of both spouses "in the alternative" (for 

example, their names separate by the word "or").

A S  25.16.060 deals with gifts o f community property and provides, in general, 

that one spouse may make a gift to a third party o f community property only i f  it does not 

exceed $1,000; otherwise, the nondonating spouse may recover the property within the.time 

limit specified in the statute, which in general, is three years after the gift.

AS  25.16.070 provides how the spouses may classify their propeny, through a 

community property agreement or community-property trust, as community property. It also 

specifies rules for family obligations. It further provides that the chapter does not alter the
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relationship between spouses and their creditors. Moreover, it provides that the new law 

does not affect any exemption of property o f the spouses under any other law.

AS  25.16.090 provides that a bona fide purchaser o f community property from 

one spouse having a right to manage and control that propeny is free o f any claim o f the . 

other spouse. It further provides that this rule may not be varied by a community property 

agreement or community property trust.

A S  25.16.100 defines community propeny agreemem. It must be signed by 

both spouses and classify some or all of their properties community property. The 

community property agreement may cover certain other matters such as the making o f a W ill 

to carry out the agreement. It also provides that the agreement w ill nut be enforceable if  

certain condition arise such as the agreement being unconscionable when made. It provides 

that a community property agreement may be entered into before the man and woman many, 

but the agreement w ill be effective only upon their marriage.

A S  25.16.110 defines community property trust. It is similar to a community 

property agreement except that it may be signed not only by a married couple domiciled in 

Alaska or also by one not domiciled in the state, However, at least one Alaska domiciliary, 

bank or trust company must be a trustee. The powers of that Alaska trustee must include 

maintaining trust records and ananging for the preparation of income tax returns o f the trust.'

A S  25.16.120 provides for optional forms for holding community property, 

including allowing community property to have survivorship feature so that the entire interest 

in the property will pass to the surviving spouse upon me death of one o f the spouses!

A S  25.16.130 provides special rules for treating the ownership of a life 

insurance policy and proceeds paid on the death o f the insured as a community property in 

circumstances where a portion but not all of the proceeds are paid from community property 

funds.

118146_1
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AS  25.16.140 provides that mixing (combining) community property with 

other property does not cause such other property to lose its classification as long as it can be 

traced. It provides other rules for treating certain properties community property if  the 

community property agreement provides that all property acquired by either or both spouses 

during marriage is community property.

A S  25.16.150 provides certain remedies to the spouses such as for an 

accounting with respect to their community property and other matters.

A S  25.16.180 provides that if the community property agreement provides that 

all property acquired during marriage is community property, then at the death o f a spouse 

domicile in this state, any property o f the spouse which can be traced to property received as 

a recovery for a loss o f earning capacity during marriage must be treated as it were 

community propeny.

AS  25.16.190 provides for this chapter to be construed to effectuate its general 

purpose and to make it uniform with respect to the subject covered by the chapter among 

states e n a c t i t .

A S  25.16.200 provides that the chapter is to be called the "Alaska Community

Property A c t".

Section 2. Section 2 provides that A S  25.16.203 does not include community 

property as part o f the augmented estate.

Section 3. Section 3 provides for the act to take effect immediately under 

AS01.10.070(c).

110145 1
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MEMORANDUM May 1, 1997

TO-1 Honorable Joe Green, Chair
House Judiciary Committee

FROM: Sharon L. Gleason, Esq.

RE: House Bill 199

As I indicated in my testimony before your committee last Friday, April 
25, 1997, I have serious reservations about this proposed legislation. My 
perspective is as an attorney specializing in domestic relations. Currently I am a 
member of the American Academy of Matrimonial Lawyers. I am also one of the 
three lawyers in Alaska listed in the family law category in the publication "Best 
Lawyers in America." I am not an expert on community property law. Throughout 
my fourteen year legal career, I have practiced law exclusively in Alaska, which is not 
presently a community property state but instead relies on the principle of equitable 
distribution when dividing assets between spouses incident to divorce.

I have reviewed the memorandum dated April 30.. 1997 from Joan 
Clover. I share the concerns she expressed in that memorandum. I have several 
additional comments. First, Sec. 34.75.090(b) indicates that "A community property 
agreement may not adversely affect the right of a child to support." By implication, 
it would appear that a community property agreement could adversely affect the right 
of a spouse to support. In fact, it would appear that the community property 
agreement could eliminate a spouse's obligation to provide support to the other 
spouse. In that event, the language of Sec. 34.75.070(b) regarding property 
available to satisfy a spouse's obligation of support would not even come in to play, 
since there would not be any obligation of support to be satisfied. In some cases, 
enforcement of a community property agreement that eliminated a right of spousal
support and mandated a 50/50 division of community property may be giossly
inequitable. And yet, as Ms. Clover notes in her memorandum, the current version 
of the bill does not clearly specify that a community property agreement should be 
unenforceable if it is unconscionable at the time either party seeks its enforcement.

I also believe that the language of Sec. 34.75.070(a) is unduly broad. 
This provision specifies that "An obligation incurred by a spouse during marriage, 
including an obligation attributable to an act or omission during marriage, is presumed 
to be incurred in the interest of the marriage or the family." First, this language does 
not even limit itself to property subject to community property agreements, but
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instead appears to apply to all property. In my view, it is at odds with existing 
Alaskan law regarding debts acquired during the marriage. Moreover, in contrast to 
this all-inclusive presumption that all debts are marital, under this proposed legislation 
various types of assers are deemed to constitute individual property even when those 
assets are acquired during the marriage. See Sec. 34.75.030(g). This dichotomy 
could produce serious inequities between spouses.

Also, I believe it inappropriate to place much of this proposed legislation 
in Title 34, the real estate portion of the Alaska Statutes, when the implications of the 
legislation are far greater to the rights between spouses currently specified in Title 25.

As indicated above, I am not an expert in community property law and 
thus unable to fully assess the impact of this proposed legislation. But it is apparent 
from my preliminary review that many of the bill's provisions represent a substantial 
departure from existing Alaskan law, and that many of these provisions may prove 
detrimental to the more economically disadvantaged spouse in a marriage.

Overall, I believe the Legislature should proceed with caution before 
embarking on a path that adds a whole new level of legal complexity to Alaskan 
marital property law. In Alaska, I believe we already have in place a fair system for 
dividing marital property -- equitable distribution. Yet the legal and accounting fees 
under our current system can be quite expensive to parties that have accumulated 
any wealth during their marriage. I believe that if a community property opt in 
provision were added to the Alaska statutes, these professional costs would be likely 
to dramatically increase. Moreover, I believe it is statistically far more probable that 
a couple will divorce than that a surviving spouse of an intact marriage will desire to 
sell marital property upon the death of the first spouse. For these reasons. I question 
whether this bill would benefit most Alaskans. Instead, it appears to be legislation 
designed primarily to help the very rich save on their taxes, including the very rich 
that aside outside of our state. It will also create a considerable amount of new 
worx for Alaskan attorneys and other professionals. I believe these benefits may 
well be at the expense of the majority of the Alaskan citizenry.

I have enclosed a copy of a one page article from the Wisconsin Journal 
of Family Law explaining some of the problems that State has encountered since it 
passed a version of the Uniform Marital Property Act several years ago. I would urge 
this Legislature to consult with experts in community property law before adopting 
a bill that could so dramatically affect the rights of spouses in Alaskan marriages.

Thank you for considering my comments.



P o s t - i t '  F ax  N o te  7671

To i v < 0 0 L ( From^  /$ .-*} /c  '  /  / 2  J  c- / /
Co./Dept.

CV A  j u ' P f C t / W t y

s /  f o  3  i / 7  s o Phono#

Fax"  3 7 1 5 Fax"  *  /  G

M E M O R A N D U M

TO: House Judiciary Committee

FROM: Maryann E. Foley

DATE: May 2, 1997

RE: HB 199

I am a practicing family law attorney in Anchorage, Alaska. 

I have practiced in this area for over sixteen years. I do not 

believe that House Bill 199 is in the best interests of Alaskans.

As I stated in my testimony before the Committee on April 25, 

1997, this act discriminates against divorcing Alaskans. Section 

6 of the Bill which amends AS 25.24.160 by adding a new subsection 

states that people who have entered into either a community 

property agreement or trust pursuant to AS 34.75 the court must 

distribute the property of the parties as indicated in the 

agreement or the trust. What this section means is as follows:

If you have two couples, the Jones and Smiths. If the Jones do not 
enter into a community property agreement or trust, they will be 
divorced under AS 25.24.160 with the court being able to take into 
account all the statutory factors to determine a fair and equitable 
distribution of the marital estate. This means the trial court can 
consider the ages of the par.ies, their health, their income 
earning capacity, the income producing capacity of the property to 
be awarded in the divorce, whether the marital home should be 
awarded to the party having primary custody of the minor children, 
etc.

If the Smiths get a divorce but they have entered into a community 
property agreement or trust then the court is precluded from 
utilizing the statutory factors to determine a fair and equitable 
distribution. The court is mandated by this new Subsection (d) to 
divide the property only as the agreement states it will be whether

30' d t700' o n  £3:91 Z6 30 fiew : ”131



or not such a division is fair and equitable. The result is 
different legal standards for two Alaskan couples similarly 
situated.

The second problem I see with this statute is that if the 

Smiths having entered into this community property agreement or 

trust decide to dissolve the marriage instead of divorce. Then the 

court is ordered in Section 7 of the new bill to take into 

consideration the statutory factors listed in AS 25.24.160(a)(2) 

and (4) to insure that the economic effects of dissolution are 

fairly allocated.

We could then see the Smiths embroiled in a legal quagmire. 

If the court does not think the Smith dissolution fairly allocated 

the economic effects, the court can reject it. If the Smiths then 

cannot resolve the dissolution to the court's satisfaction, they 

must then file for a divorce. Under HB 199, the court must accept 

the allocation in the community property agreement or trust whether 

or not it is fair and equitable. This results in the court having 

to approve an agreement in a divorce which they found inequitable 

in the dissolution.

The committee asked Ms. Gleason, in the hearing on April 25th, 

whether it is true that people entering into these agreements and 

trusts xvould have the expertise of counsel to assist them so they 

would know fully their rights and obligations. I must agree with 

Ms. Gleason in the negative. In my experience, I have seen 

prenuptial agreements that were drafted by the couple or by one



p a r t y .  These  a g re e m e n ts  a r e  t y p i c a l l y  p r e s e n t e d  on t h e  eve o f  th e  

w edd ing . T h e re  a r e  t im e s  t h e s e  a g re e m e n ts  a r e  d r a f t e d  by an 

a t t o r n e y  b u t  he o r  3he i s  t h e  a t t o r n e y  f o r  o n ly  one p a r t y .  The 

o t h e r  p a r t y  h a s  l i t t l e  o r  no l e g a l  r e p r e s e n t a t i o n  a s  t o  t h e i r  

r i g h t s .

T h e re  i s  a l s o  t h e  f u r t h e r  c o m p l i c a t io n  t h a t  p e o p le  w i l l  e n t e r  

i n t o  community p r o p e r t y  a g re e m e n ts  w hich  c o v e r  some o f  t h e i r  

p r o p e r t y  b u t  n o t  a l l  o f  t h e i r  m a r i t a l  p r o p e r t y .  T h is  would r e s u l t  

i n  t h e  c o u r t  d i v i d i n g  some o f  t h e  p r o p e r t y  p u r s u a n t  t o  th e  

a g reem en t and  t h e  r e m a in in g  m a r i t a l  p r o p e r t y  u n d e r  t h e  f a c t o r s  

l i s t e d  i n  t h e  s t a t u t e .  Such an a r ra n g e m e n t ,  I  b e l i e v e ,  w i l l  o n ly  

l e a d  t o  i n c r e a s e d  l i t i g a t i o n  c o s t a  f o r  t h e  p a r t i e s  i n t o  t r y i n g  to  

s o r t  o u t  what i s  i n  t h e  v a r i o u s  m a r i t a l  p o t s .  Exam ples o f  th e  

q u e s t i o n s  t h a t  c o u ld  a r i s e  in c lu d e  employment b e n e f i t s .  Are th e y  

i n  t h e  p r o p e r t y  ag re e m e n t o r  n o t  i n  t h e  p r o p e r t y  a g reem en t?  A 

c o u p le  may buy a h o u se  t h a t  th e y  p u t  u n d e r  a community p r o p e r t y  

a g re e m e n t o r  t r u s t .  S e v e r a l  y e a r s  l a t e r  t h e y  may buy t h e  a d j o i n i n g  

l o t  (n o t  i n  ag reem en t)  and  combine b o th  th e  o r i g i n a l  l o t  and th e  

ad ded  l o t .  How w i l l  we d i v i d e  th o s e ?  What w i l l  happen  i f  

noncommunity and community p r o p e r t y  i s  m ixed? I n c r e a s e d  l i t i g a t i o n  

c o s t s  and added  s t r a i n  upon t h e  j u d i c i a l  sy s te m  w i l l  r e s u l t .

A n o th e r  c o n c e rn  t h a t  I have i s  t h a t  p a r t i e s  a r e  n o t  g o in g  to  

r e a l i z e  t h a t  by p u t t i n g  t h e i r  p r o p e r t y  i n  a community p r o p e r t y  

t r u s t  t h a t  t h e y  a r e  a c t u a l l y  g i v i n g  up t h e i r  pow ers  o v e r  t h i s  

p r o p e r t y  t o  t h e  t r u s t e e .  Many o f  t h e s e  p eo p le  may be v e ry

170' d t?00 ’ °N t7C: 91 16 cO fiew : 131



s u r p r i s e d  t o  l e a r n  i n  t h e  f u t u r e  when th e y  go t o  s e l l  an asset-, 

p l a c e d  i n  t h i s  t r u s t  t h a t  t h e y  have  t o  have t h e  t r u s t e e ' s  

in v o lv e m e n t  t o  do i t .  The s e l l i n g  o f  t h e  f a m i ly  home and b u y in g  o f  

a n o t h e r  home t h a t  h a s  b een  p la c e d  i n  a  t r u s t  i s  g o in g  to  have a 

whole added  component t o  i t  and an a d d i t i o n a l  e x p e n s e s  b e s id e s  th e  

c l o s i n g  c o s t s  a l r e a d y  in v o lv e d  i n  two r e a l  e s t a t e  t r a n s a c t i o n s .

I h av e  r e c e n t l y  r e a d  t h a t  th e  c o s t s  o f  s e t t i n g  up o f  t h e  new 

i r r e v o c a b l e  f a m i l y  t r u s t  i s  g o in g  t o  c o s t  be tw een  $ 7 ,5 0 0 .0 0  and 

$ 1 2 ,0 0 0 .0 0 .  What i s  g o in g  t o  be t h e  c o s t  o f  e s t a b l i s h i n g  a 

community p r o p e r t y  t r u s t ?  I s  t h e  e s t a b l i s h i n g  o f  su ch  a t r u s t  

i . e . ,  t h e  i n i t i a l  c o s t s  and e n s u in g  c o s t s  o v e r  t h e  y e a r s  g o in g  t o  

j u s t i f y  t h e  a l l e g e d  t a x  b e n e f i t ?

I t h i n k  t h i s  com m ittee  h a s  t o  r e c o g n iz e  t h a t  th o u sa n d s  o f  

A la sk a n s  g e t  d iv o r c e d  o r  d i s s o l v e d  i n  t h e i r  m a r r i a g e s  ea c h  y e a r .

I  t h i n k  t h e  co m m ittee  h a s  t o  lo o k  a t  t h e  c o s t s  t o  th o s e  p a r t i e s  

v e r s u s  t h e  number o f  A la sk a n s  who m ight r e c e i v e  some t a x  b e n e f i t  

upon th e  d e a th  o f  t h e i r  p a r t n e r .

The c o m m ittee  i s  w e l l  aware t h a t  one o f  th e  m a jo r  s o c i a l ,  

econom ic, and l e g a l  p ro b le m s  i n  A la sk a  i s  d o m e s t ic  v i o l e n c e .  How 

many p e o p le  a r e  g o in g  t o  e n t e r  i n t o  t h e s e  a g re e m e n ts  b e c a u s e  o f  th e  

c o n t r o l l i n g  n a t u r e  o f  t h e i r  sp o u se?  A p e r s o n  i n  a c o n t r o l l i n g  

r e l a t i o n s h i p  i e  n o t  g o in g  t o  s i t  w i th  an  a t t o r n e y  and th e  a b u s iv e  

sp o u se  and  q u e s t i o n  t h e i r  o b l i g a t i o n s  and r i g h t s  u n d e r  such  an 

ag reem en t w i th  an  a t t o r n e y  who r e p r e s e n t s  b o th  o f  them . These



p e o p le  a r e  n o t  g o in g  t o  s e e k  in d e p e n d e n t  c o u n s e l  t o  a d v i s e  them  on  

t h e i r  r i g h t s  i n  a  com m unity  p r o p e r t y  a g re e m e n t o r  t r u a t .  V ic tim o  

o f  d o m e s t ic  v i o l e n c e  o n ly  s t a r t  c o n s i d e r in g  t h e i r  l e g a l  r i g h t s  and  

o b l i g a t i o n s  when th e y  w ant t o  b r e a k  th e  a b u s e  c y c l e  an d  g e t  o u t .  

By a l lo w in g  com m unity  p r o p e r t y  a g re e m e n ts  an d  t r u s t s ,  yo u  a r e  

g i v i n g  t h e  a b u s e r  e v e n  m ore p o t e n t i a l  p o w er o v e r  t h e  v i c t i m .  You 

w ould  b e  g i v i n g  th e  a b u B er e v e n  m ore eco n o m ic  c o n t r o l  t h a n  th e  

a b u s e r  a l r e a d y  h a s  o v e r  th e  v i c t i m  i n  a  m a r i t a l  r e l a t i o n s h i p .  By 

a l lo w in g  en «  r.-pouse t o  b e  »hl«> *■<■> m anage and  c o n t r o l  t h e  a s s e t s  i n  

th e  a g r e e m e n t ,  y ou  a r e  g iv in g  t h e  a b u s e r  th e  c o n t r o l  t o  s e l l  t h e  

f a m i ly  home o u t  from  u n d e r  th e  v i c t i m .

As Ms. G l e a s o n 's  t e s t im o n y  p o i n t e d  o u t ,  e v e n  th o u g h  t h e r e  i s  

a  p r o v i s i o n  f o r  t h e  c o u r t  t o  d e te r m in e  an  a g re e m e n t u n c o n s c io n a b le  

t h e  s t a t u t e  i s  u n c l e a r  a3  t o  w h e th e r  t h e  u n c o n s c i o n a b i l i t y  h a s  t o  

o c c u r  a t  th e  e x e c u t io n  o f  th e  a g re e m e n t o r  w h e th e r  i n  th e  c o n te x t  

o f  t h e  c i r c u m s ta n c e s  t h a t  e x i s t  a t  t h e  t im e  o f  t h e  d i v o r c e .  I t  

w i l l  b e  a n  i n t e r e s t i n g  l i n e  f o r  th e  c o u r t  t o  d raw  a s  t o  when th e  

c i r c u m s ta n c e s  a r e  s u c h  t h a t  a n  a g re e m e n t i s  s o  i n e q u i t a b l e  t h a t  i t  

b ecom es u n c o n s c io n a b le .  I s  t h a t  a t  51 p e r c e n t  o r  i s  t h a t  99 

p e r c e n t ?

I  u n d e r s ta n d  t h a t  t h e r e  i s  no  f i s c a l  n o t e  a t t a c h e d  t o  t h i s  

b i l l .  L a s t  y e a r ,  t h e r e  was no f i s c a l  n o t e  a t t a c h e d  t o  t h e  d o m e s t ic  

v i o l e n c e  l e g i s l a t i o n .  Y et t h e  eco n o m ic  c o s t s  up o n  t h e  c o u r t  sy s te m  

h av e  b e e n  tre m e n d o u s .  T h is  b i l l  w i l l  r e s u l t  i n  a d d i t i o n a l  eco n o m ic  

im p a c t a n d  t im e  c o n s t r a i n t s  upon  th e  c o u r t  s y s te m . The b a c k lo g  o f
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c a s e s  w i l l  i n c r e a s e  w hich w i l l  r e s u l t  i n  f r u s t r a t e d  l i t i g a n t s .  

These  l i t i g a n t s  w i l l  n o t  be j u s t  t h e  d i v o r c in g  c o u p le s  b u t  a l l  

l i t i g a n t s  s i n c e  a l l  c a s e s  w i l l  be d e la y e d .

As much a s  I  l i k e  t o  s e e  my income l e v e l  r i s e .  (I  have no 

d o u b t  t h a t  i t  w i l l  i n  t h e  n e x t  few y e a r s  i f  t h i s  s t a t u t e  i s  

e n a c t e d ) ,  I  c a n n o t  i n  good c o n s c io u s  s u p p o r t  t h i s  b i l l .  I t  w i l l  

g e n e r a t e  more money f o r  a t t o r n e y s  and f o r  t r u s t  com panies  b u t  i t  

w i l l  b r i n g  more econom ic s u f f e r i n g  t o  y o u r  c o n s t i t u e n t s  th a n  i t  i s  

w o r th .
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03te
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Fax#

j i A s  I  said  in; m y  testim ony on  Friday, A pril 25, am  concerned  th a t there!|has been 
, ! ; fV ^ u ff ie ie n t  :timie( to  lstud>| the  specific  language o f  this b i l l  to  in su re  that, it  does! i n o t ;h a v e  
tj;:£ i f K !; • ou5 im eaded’anda|dverse,cohseqT ^ spouses in  in tact m ao iag e s  and  to  those indivM uals-w ho
.j !' | ;v &  d  timm'selves] in  a ' d ivorce. M em bers o f  th e  fam ily  law  section  o f  th e  stdte b a r firs t learned 
j  :| I r ! oif th is b ill le s s  tHah tjwo m onth^ 'ago , w hen  w e received  a  copy  in  the  m ail. D ick  ThwiEites cam e 
. ! ; | to  our A nchorage section  m eetin g  to  d iscuss th e  b ill, b u t unfortunate ly  th e re  w as n o t m u ch  lead

j: [ ; t i n e  for; advertising  th e  topic's, im portance, and therefore a ttendance a t th e1 m eeting  |was poor:
: j j. 1 1 ;ould h o p e  that there  w ould  joe m ore  com m ent from  the fam ily  law  b a r and  o th e r sec tions o f

;i'!: : : the  b a r i f  there! w ere greater tim e. I  w ill bring the b ill to  the  atten tion  o f  fam ily  law  section
! !' ' ii m em bers at.our: statd-w ide m eeting  in  conjunction  w ith  the  bar conven tion  in  M ay. }j

$ . £ !  i j ! ' : : ; ; ; '  j 7 : j ; • . • j» J. * :
i j! • V I, jexsonaliy, am  generally  a proponent o f  nuptial agreem ents. I  believe in  an  in d iv id u a l's  righr 
j ;' - ; j v to  mahfi in form ed, w ell counseled  decisions fo r  them selves by  contract. A laska law  dejaliiig w ith  
M • ; n u  ptial agreem ents is in  th e  form ative stages. Indeed , nup tia l ag reem ent la w  is  o n  th e  cutting  

• ed je  nationally .. C onsequently , our courts have a  gTeat deal o f  equ itab le  la titude in  the 
■!: ihierp 'ta tib n ah d  enforcem ent o f  agreem ents tha t com e before them . F or exam ple , our court has 
! mi in ta in ed  that a  nup tial agreem ent can b e  set aside i f  it is  unconsc ionab le at the  tim e o f  d iv o rce . 

i j::’ : r :H1J 199:at Sections 34 .75 :090(0(1) and  (g)(2) appears to  lim it unconsc ionab ility  to  th e  tim e  o f  
’ ! ■ !■ I' a i  ering the  agreem ent. I  sec th is as a  serious m istake. F or exam ple, i f  a n  ag reem en t spec ifies 
' ‘ : - - 1 spousql suppqrt and the  parties, o r perhaps the "m anaging partner,"  conducts  com m unityno 

i - f i i

\ .t \

] re?i
i’

•!.>'$rv..^ ^ n is l ’i m p ^ p r i a t e [ th a t  p e rh ap s-afte r a  lengthy  marriage* (m ake th e  .‘facts  a s  you  like) there  
1 ! ' ■ ji w o u ld  be n o  o p p o rtu iiity |fo r a |c o u r t  to  in tercede, stating tliat som e dev iation  fro m ith e  harsh

u lts o f  the nuptial; contract die appropriate, in  light o f  the tim e th a t has p assed , th e  conduct
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ofj the  p a rtie s  during  thei m arriage in  spending all jo in t m oney , and  th e  in eag em els  o f  w hat 
re  n a in s  fo r ope spojase.' a^ter c^Vorce. It is  possible that one spouse might;- be left \jdth' pub lic  

: assistance ,;w h ile  the! otljeir w alks aw ay, w ealthy w ith  their pro tected  "separate" property . !

' : ] t p A .; i: i i I : : ^
• ]̂ ;am concerned ' abou t ;Section 34.75.070(a). w hich  appears to  m e in  that one  spouse;

• w ith o u t th e  know ledge oii; consen t o f  th e  other, could  incur inappropriate debt, w h ic h w o u ld  be  
f cc nsidered p resum ptively  com m unity  debt, then, under section (c), be  subject jto jlevy 'from

.creditors aga inst all] com m unity  p roperty , even th e  innocent spouse's share. W ill w e :have 
: cri sditocrs ca lling  a  spjouse land te llin g  h im  tha t h is w ages and p roperty  are sub ject to  garn ishm ent 
i ;fb ': debts of;!a) spendthrift -spouse,- deb ts o f  w hich  he w as unaw are? C urrently  [under AS 
f |2 f .15.050, n o  A ldsk^n spouse is 'liab le  for the debts o f  the o ther separately  incurred, l i t i s  m ean s 
; jtfr it, i f  o n e  spouse alone signs jup fo r a  credit card and  incurs debt, th e  o ther is  n o t respbiisdble: 
i to  the  cred it card com pany; T hey  n iay , how ever, be found responsib le  fo r a  p o rtio n  iof th e  b ill 

at tlie tim e  o f  d ivorce, ’because! the cou rt w ill likely  consider it a  m arital deb t, bu t th a t is u p  t o ' 
•the ju d g em en t o f  thej Court in  ligh t o f  a ll c ircum stances surrounding th e  debt. This on ly  applies

♦ ’ i  . ij ‘  u j :  ill *_] net.i _____  __   i t _____.... ... .v! wr •wl len th e  m arriage  isi dissolved
tak e  a  s tep  b ack  w ith  the jang iiage included in  H B 199.

. : 'S e c ric m ;3 ^ 7 5 .0 3 0 ^ )(6 )

T his seem s a veiy  sensible and enlightened! approach. W c w ill

I : ' •  ... : ■ U  , : ... . . Ij I J

o&kns to; exclude from  com m unity  p ro p e rty  that; p o r tio n ;o f  a :
n 1 /% hnrtn. aam * . .

w< odd be a  h igh ly  unequitable and unfa ir result. M oney com pensation  for lost m arita l earnings 
should  b e  m arita l; J !’ • . | ; :

; ;  i I : •
D oes Sectiofi 34 .75.050(d) m ean  that a spouse is  foreclosed  five o r ten  years a fte r a  

trafasfer?la t  th e  tim e o f  d ivorce, from  seeking com pensation from  the o ther spouse fp r cpm m unity  
i' p r  >perty inappropria te ly  g ifted1) ■ I i: !

I  b e liev e  th a t the rw artjing" proposed by  R epresentative C roft's am endm ent (should;be 
ievbn m ore  s trongly  w orded "TH E CO N SEQ U EN CES O F TH IS A G R E E M E N T  M A Y  B E V feR Y  
E X T E N S IV E , A FFE C T IN G , 'F O R  EX A M PL E , Y O U R  R IG H T S W ITH  R ESPEC T! T O  : 
C l E D IT O R S  A N D  O TH ER  T H IR D  PA k T IE S, A N D  Y O U R  R IG H TS W IT H  Y O U R  S P O l/S E  

; .BO TH  A T  T H E  T IM E  O F  A  D IV O R C E  A N D  D U R IN G  T H E  C O U R SE  O F  Y O U R  IN T A C T  
T m K r R IA G E . A C C O R D IN G IiY , T IE S  A G R E E M E N T  SH O U LD  O N L Y ..;"  1 1 .  ! 1 :

1 i ' V  ; : : i; I! . : i j: ; ■ •
•1 . T h ese  a re  thej questions; and  com m ents that com e to  m ind  after on ly  a; prelim inary; xcyicw  <

o f IIB  199. I  have  on ly  spent a  m orning  review ing and  th inking  about thej b ill's  lan g u ag e  and 
eft ect. A lthough  I w as educated  in  a  com m unity  p roperty  state , tha t w as m an y  years, ago a n d ; ' 
•I ln o w  m u ch  has changed. T he law s in  the e ig h t (8) com m unity property! s ta tes  sign ificantly  
,va y . . W hich  state  are w e follow ing? H ave we looked at a ll their com m unity  p ro p e rty  law s, in  ■
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rice,; to  p ick  and  choose th e  best hybrid  statu tes fo r our A laskan  version? ; T h e  U n ifo rm . 
arila l,'P roperty  A ct h as o n ly  b een  adopted  by  one state and is essen tially  un tried , Just because; •'[ 
un iform  law  exists doeS n o t m ean  tha t it is  optim um . M any  u n ifo n n  law s ex ist th a t h av e  not, 

j ? I x e n  w idely  ad o p ted  b y  jibe states fo r various reasons. j 'i ; ' I ;

'In  d ivo rce ,[a  c lea r v irtue o f  o u r curren t equ itab le  d istribu tion  reg im e is  th a t:it operates ; 
; M  thin; ^.'general.' statutory! fram ew ork, giv ing th e  courts and  our constan tly  d eve lop ing  case  law  '. 
•i cl jar- g iiidance,;yet la titude to  respond to  th e  very  particu lar an d  som etim es p ec u h a r facts o f  any.

J: [given case. W e'havie case  law 'fro m  41 siste r state? that w e can  lo o k  to  f o r  gu idance. H B  199,! •
•; s-ai i t  seeks to  [defme a  h ew  op tion , an  A laskan  com m unity  p roperty  reg im e, p la c e s 'g re a te r  j 
j: ;iC ^ r i s ib i l i ty ,  o n  th e  leg islature, because it speaks w ith  far g reater spec ific ity  as; to  w h a t  shall 
j  |e i  cu r^k etw een .sp o tjses . jj I f  tlia t is th e  leg islature 's in ten t, I  request that! y o u  m o v e  fo rw a rd  ! 
v u tiously  an d  w ith  research  a s  to  w ha t h as  happened  in  o th er com m unity  property! statjes,; so  th a ti :! 
.. 01 x A laskan  version  o f  com m unity  property  can build  up o n  th e ir experiences and  m issteps. I  
; ' W m ld  h o p e  th a t  law  schoo l com m unity  p roperty  p rofessors w ould  be contacted , [that sch o la r ly ,, ’

o p portun ity  to  control th e jr o w n  destiny  -  how  they  w ill govern  th e ir financia l affa irs  w ith in  a; • i.; 
rharita l p& im crship 4- butjilet's spend  som e tim e and  really  research  it. ‘ ;i : ’ !

T hanlc y ou  fo r1 y o u r consideration. ■ • •;! ’ i : ;

* .1

• ’ -•!

I,/;

V,
• V * 1

if,! -

•:! • Vki v •!•<

V. .i *•

f i i ' i

i «

IF

!i
: i

''•i

■ ill ! ;

» ' ■ . •

I . i I
I I
-• • H i ;

S i ? '

1:

::iir■As••M
.i:

* j . i* i . I* : , i 1
. . ?!
. ! ’ *. •
' ; . M

f : I.• i *
. r. j  •

, • I I !• i r
' I • I-

: r »
t •-
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! Joan M. Clover 
! Jennifer L Holland

680 *H* Street. Suite #201 
Anchorage, AK 99501 

Pit (007) 279-9940 
Fax (907) 279-4599

To :• House J u d i c i a r y  Committee
From: Max G ru en b e rg  and  J e n n i f e r  H o l la n d
Re:j House B i l l  199

: Dealr Com m ittee Members,
■ 1 i

! I i I
! ; We a r e  f a m i ly  law  a t t o r n e y s  h a v in g  p r a c t i c e d  a lm o s t  

e x c l u s i v e l y  i n  dom 'es tic  r e l a t i o n s  law i n  A la sk a  f o r  t h e  p a s t  25 and 
! 4> 'years  r e s p e c t i v e l y .! ; i i: i I t  h a s  come t o  o u r  a t t e n t i o n  t h a t  t h e  l e g i s l a t u r e  i s
• c o n s i d e r i n g  a d o p t in g  a  community p r o p e r t y  r e g i m e 'w h i c h  w ould  be  
! a v a i l a b l e  t o  c p t  j in to  by  means o f  a  n u p t i a l  ag reem ent:.  , We a r e

c o n c e rn e d  t h a t  t h i s  l e g i s l a t i o n  be s t u d i e d  c a r e f u l l y  b e f o r e  
: becpm ing  law . Tax a d v a n ta g e  i s  b u t  a  s m a l l  p a r t  o f  t h e  
: r a m i f i c a t i o n s  t h i s  l e g i s l a t i o n  w i l l  have  upon i n t a c t  m a r r i a g e s  and
• s p o h s e s  upon  d i v o i c e .

i I
i j! i
; i

t ii I

I !
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P amela S coitB rown________
733 West Fourth Avenue, Suite 204, Anchorage, Alaska 99501, Telephone (907) 277-7788/Fax 277-7623

Jju v  Office O f

April 29, 1997

S E N T  F A C S IM IL E

House Judiciary Committee 
Attn: Lisa Kirsch 
Facsim ile No. 465-4316

Re: House Bill 199/ "Alaska Community Property Act"

Dear Lisa:

I would like to express my opposition to the passage o f House Bill 199. As a 
fam ily law practitioner, I believe more time should be devoted to researching the many 
consequences o f Bill 199. Please hold-the Bill over until the next session and make 
an effort to afford as many people as possible, particularly in the legal field, to address 
very real concerns about the ram ifications to individuals who opt into community 
property.

Sincerely,

Pamela D. Scott

PSB:ps
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LAW OFFICE OF
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3003 MINNESOTA DRIVE 
SUITE 301 

ANCHORAUfc, AK 99503 
PHONE (907) 277-8118 
FaX(907) 272-4474

A p r i l  28 , 1997 SENT BY FAX ONLY

House J u d i c i a r y  C om m ittee  

A t t n :  L i s a  K i r s c h

Re: House B i l l  199, " A la sk a  Community P r o p e r t y  A ct"

D ear Ms. K i r s c h ,

I t  h a s  come t o  ray a t t e n t i o n  t h a t  House B i l l  199, t h e  " A la sk a  
Community P r o p e r t y  A ct"  i s  u n d e r  s e r i o u s  c o n s i d e r a t i o n  by  t h e  
l e g i s l a t u r e .  W hile  I am n o t  e x t r e m e ly  f a m i l i a r  w i th  t h e  b i l l  I  am 
c o n c e rn e d  t h a t  i t s  r a m i f i c a t i o n s  from  t h e  f a m i l y  law  p o i n t  o f  v iew  
h av e  n o t  b e e n  g iv e n  a d e q u a te  c o n s i d e r a t i o n .

My u n d e r s t a n d i n g  i s  t h a t  t h i s  b i l l  h as  p r i m a r i l y  b e e n  c o n s i d e r e d  
f o r  t h e  t a x  an d  p r o b a t e  a d v a n ta g e s  i t  may p r o v i d e .  H ow ever, t h i s  
b i l l  may a l s o  s e r i o u s l y  a f f e c t  b a s i c  d o m e s t ic  r e l a t i o n s  law  i n  
A la s k a .  F o r  e x a m p le ,  A la s k a  law  ( A .S .2 5 .2 4 .1 6 0 )  now p r o v i d e s  f o r  
an  e q u i t a b l e  d i s t r i b u t i o n  o f  p r o p e r t y  upon d i v o r c e  b a s e d  upon 
c e r t a i n  e n u m e ra te d  f a c t o r s .  How w i l l  a c o u p l e ' s  d e c i s i o n  t o  
e x e c u t e  a community p r o p e r t y  a g re e m e n t  i n t e r a c t  w i t h  A. S . 2 5 .2 4 .1 6 0 ?  
T h e re  a r e  many s e r i o u s  q u e s t i o n s  a b o u t  HB 199 from  t h e  f a m i l y  law  
p o i n t  o f  v ie w .

My c o n c e r n  i s  t h a t  t h e  im p a c t  o f  t h i s  b i l l  on d o m e s t i c  r e l a t i o n s  
law  i n  A la s k a  h a s  n o t  b e e n  g iv e n  a d e q u a te  c o n s i d e r a t i o n .  S in c e  t h e  
b i l l  h a s  su c h  g r e a t  r a m i f i c a t i o n s  on f a m i l y  la w ,  t h o s e  
r a m i f i c a t i o n s  s h o u ld  be t h o r o u g h l y  c o n s id e r e d  p r i o r  t o  i t s  p a s s a g e .
I  b e l i e v e  t h i s  b i l l  s h o u ld  b e  h e l d  o v e r  u n t i l  n e x t  s e s s i o n  so  
f u r t h e r  c o n s i d e r a t i o n  o f  i t s  i n t e r a c t i o n  w i th  A la s k a  d o m e s t i c  
r e l a t i o n s  law  can  t a k e  p l a c e .

S i n c e r e l y ,
LAW OFFICE OF JIL L  DEAN



0 8 :3 9 :3 5  PARTICIPANT LIST (ALL PARTICIPANTS)

TCN:70708  SCHEDULED F O R :0 4 /2 5 /9 7  0 8 :3 0  TO 1 0 :3 0

U4 / 2 5 / 9 7  L E G IS L A T I V E  TELECONFERENCE NETVJORK SYSTEM LTN1150 

BY: ANC 

FOR: ANC

PUBLIC HEARING HOUSE JUDICIARY

LOCATION:ANCHORAGE
HB 163 GEORGE TAFT (ANS ?) PUBLIC SAFETY

HB 199 t 

HB 199:

y  DICK 

(/  GEORGE

THWAITES

GORRIG 9;t X .•> U ' $  W  (( (~'J'

HB 199 SHARON GLEASON

THEDA PITTMAN

f o l i - Y

■ ^ ... ■*. Uil-J *. J ilj I LlwLL. 4-*'. 4li« . »L. . »• - • !• • —•

0 3 :5 1 :1 2 PARTICIPANT L IST  (ALL PARTICIPANTS) 

TCN:7 0 7 0 8  SCHEDULED FOR:0 4 /2 5 /9 7  0 8 :3 0  TO 1 0 :3 0

PUBLIC HEARING HOUSE JUDICIARY

LOCATION: 
HB 163

ANCHORAGE
GEORGE TAFT (ANS ?) PUBLIC SAFETY

HB 199 DICK THWAITES

HB 199 GEORGE GORRIG — t E S Y P f f y

HB 199 SHARON GLEASON —A )tt ( E f . /  U/b&v" u

HB 199 JOAN CLOVER

HB 234 THEDA PITTMAN

HB 23 4 PAULINE UTTER

- ^ 9 7 M Y ft  u  y F O L E Y

TESTIFY , 

TESTIFY 

TESTIFY 

TESTIFY

J t

BY: ANC 

FOR: ANC

TESTIFY

TESTIFY

TESTIFY

TESTIFY

/ / 2 s

T £ 3 r



0 8 :3 9 :3 5  PARTICIPANT LIST (ALL PARTICIPANTS) BY:ANC

TCN:7 0 7 0 8  SCHEDULED F O R :0 4 /2 5 /9 7  0 8 :3 0  TO 1 0 :3 0  FOR: ANC

PUBLIC HEARING HOUSE JUDICIARY

LOCATION: ANCHORAGE 
HB 163

HB 199

HB 199

HB 199

HB 234

, . . - j  ]  L E G I S L A T I V E  TELECONFERENCE NETWuRK SYSTEM L T N 1 1 5 0

GEORGE TAFT (ANS ?) PUBLIC SAFETY LBTESTIFY

DICK THWAITES f / f t s f /Fp OFF&/F& TESTIFY

GEORGE GORRIG TESTIFY

SHARON GLEASON TESTIFY

THEDA PITTMAN TESTIFY

M /M .K  F o l e Y  T E 3 F



M a y - O l - 9 7  0 2 : 3 S P  L a w  O f f i c e s 9 0 7  2 7 7  0 2 0 1 P . O l

■ S H A R O N  I. ,  c; L i ;  A SO N
A l10 8 H r T Al I AM

5 1 0  1. S T R  l i l - T .  S I )  IT !- :  3 0 6
AMCKORAGC. AlASKA 99101 

(90?) 277-6017 
1: A X  (907) 277- 0281

FAX INFORMATION COVER SHEET

DATE: May 1 I 19 97

TIME- 2 :3 0  p .m .

FAX NO: 9 0 7 -4 6 5 -4 3 1 6

~ ....... ... .. .. .. L is a  K i r s c h  -  House J u d i c i a r y  C om m itteeTHE FOLLOWING PAGF.S ARE F O R : ...........................................................   1

I f  y o u  d o  n o t  r e c e i v e  a l l  ^ p a g e s  b e i n g  t r a n s m i t t e d ,  l m v l u d i n g  
t h i s  i n f o r m a t i o n  s h e e t  p l e a s e  c a l l  S h a r o n  S m i t h  a t  t h e  a b o v e  
n u m b e r .

  Hard C o p y  t o  f o l l o w  v i a  U .S .  M a i l / p e r s o n a l  d e l i v e r y .

MEMO:

M s . K i r s c h :

P l e a s e  s e e  t h a t  my comments a r e  p r e s e n t e d  t o  t h e  C o m m ittee .  
P l e a s e  c a l l  me i f  you h ave  any q u e s t i o n s .  Thank yo u .

S h aro n  L. G le a so n
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Section 1 of HB 196 adds a new section to Chapter 6 o f Title 13, Decedents’ Estates, 
Guardianships and Trusts. Chapter 6 is the general provisions that apply to AS 13.06 - 
13.36, the Uniform Probate Code. This new section, AS 13.06.068, primarily deals with 
which state’s laws will be applicable to testamentary dispositions o f both real and personal 
property. The primary purpose o f Sections 1 through 8 of the bill appears to be to correct 
inconsistencies regarding choice of law throughout the Uniform Probate Code. Sections 9 - 
11 deal with trust administration. In particular, Section 11 adds new sections to Article 3 
which deal with the duties and liabilities of trustees. Many of the new sections provide 
protections to trustees and limit a trustee’s personal liability. The new sections also outline 
certain actions which may be taken by the trustee with regard to managing trust assets and 
property.

In general, this bill does tie up some loose ends and inconsistencies throughout 
these statutes dealing with choice of law as it is applied to testamentary dispositions. The 
sections dealing with trusts and the duties and liabilities of trustees may also open up the 
of trust management in Alaska. There does not appear to be any direct connection between 
HB 196, HB 199 and HB 101 except that they are all related to estate planning of one form 
or another. HB 196 does allow persons outside of Alaska to use Alaska as a situs for a trust 
and for Alaska law to govern testamentary dispositions and trust management.

HB199

The main thrust o f HB 199 is to provide a means for spouses living in Alaska 
to elect to have their property, both real and personal, treated as community property. The 
main purpose for this is estate planning. Under §1014 o f the Internal Revenue Code, 
community property, in its entirety, will receive a stepped-up date o f death basis at the death 
o f one spouse. However, with property held as tenants in common or as tenants by the 
entirety, only the deceased spoused share in the property will receive the stepped-up basis 
upon the death o f that spouse. In some instances this could be devastating to the surviving 
spouse at a later date when he/she sells the property for that person will be required to pay 
capital gains tax on his/her share that did not get a stepped-up basis. For example, assume 
husband and wife have been married 50 years and at the death of the husband, who is the 
first to die, they owned shares in a business that have a value o f two billion dollars. 
However, the couple’s basis in the shares is only $100,000. If  the shares are considered 
community property, then the all o f the shares receive a stepped-up basis at the death o f the 
husband( i.e., $2 billion). When the wife goes to sell the shares she will not have to pay any 
capital gains tax on her shares because they have received a stepped-up basis in value. 
However, i f  they had been held as tenants by the entirety, the wife would have had to pay 
a capital gains tax on her half of the shares that she did not receive due to her husband’s 
death.



The first 8 sections o f the bill deal with husbands and wives, their separate
property, their rights in that property and the effect o f divorce on their rights in the property.
Generally, the law in Alaska remains the same unless the spouses have elected to have some
or all of their property treated as community property. Should the spouses elect to have
some or all o f their property classified as community property, there is a general requirement
that each spouse must act in good faith with respect to the other spouse as to this community
property. Electing to have property treated as community property will have no effect on the
augmented estate o f a decedent and actually may be more beneficial to a surviving spouse
for he/she would only receive a one-third interest in the augmented estate whereas he/she
receives 50% of the community property. The bill also empowers the courts to set aside a
community property agreement or trust if its determined that it is unconscionable, the spouse
did not sign it voluntarily or sufficient disclosures were not made by either spouse regarding
their property prior to entering into the agreement. The decision to have property classified
as community property is completely voluntary and must be specifically elected. It can be
revoked or amended at a later date by the spouses simply entering into another agreement.

\

There does not appear to be any direct connection to or relationship between 
HB 196 except that both are a means of implementing estate planning. HB 199 may be a 
beneficial estate planning tool for spouses who have been married for a long time and who 
have substantial property that would realize substantial capital gains tax if  sold as separate 
property or after the death of one of the spouses.

J:\LEGISREG\HB199.MEM
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New state law gives protection from creditors
By DWAYNE ATWOOD
Daily News reporter

Fa irb an ks atto rney R ich  H om ­
pesch  w as im p ressed  when he 
toured the Cook Is lands last y e a r 
to get an up-close look at the 
financia l-trust industry  there.

T h e  c lu ste r o f  tiny islands some
2.000 m ile s  no rtheast o f N ew  
Zealand is home to fe w e r than
20.000 people but supports an in­
dustry  that a ttrac ts  m illionaires.

‘ ‘T h e y  a re  in the m iddle o f 
nowhere, aw ay from  the m ajo r f i­
nancia l centers , and they had three 
m a jo r tru st co m p an ies ," sa id  
Hom pesch, an estate-planning and 
probate atto rney who supported 
recent changes to sta te  fa m ily  
trust law s.

“ It  is the p e rfe ct industry  fo r

A la sk a ,”  H om pesch  said . "W e 
don’t have to cut any trees; we 
don’t have to dig any holes in the 
ground."

Hom pesch and others involved 
in the somewhat obscure w orld of 
tru st and estate planning see vast 
opportunity in a state law that took 
e ffe c t this month.

F o r  years , investors who wanted 
to stash th e ir wealth beyond the 
grasp of the In terna l Revenue Ser­
v ice  or cred ito rs have set up trusts 
outside the country. Although the 
new law  does not g ive people a w ay 
to elude ex isting  o r anticipated 
debts, the “ perpetual tru sts" ava il­
able in A laska  do provide some 
protection from  fu tu re  cred itors. 
And that unique feature has people 
talk ing .

Nobody knows i f  A laska  w ill be­
come an international center fo r 
an industry that has drawn billions 
in A m erican  assets to places like  
Sw itzerland , the Caym an Islands 
and other o ffsho re  ju risd ictions . 
B u t the new law  is  gaining atten­
tion. Outside atto rneys have been 
ca lling  tru st o ff ic e rs  at local 
banks, and at least one com pany a l­
ready has set up shop to capitalize 
on an anticipated surge in busi­
ness.

A  trust is a legal arrangement in 
which a trustee holds title to proper­
ty for the benefit o f others who are 
named as beneficiaries. One appeal 
of trusts is that they o ffer a way to 
reduce the estate taxes that cut into

Please see Page C-6. TRUST

JIM LAVHAKAS / Anchoraj* Dairy Nuwy
Richard Thwaites is a lawyer involved in 
changing the state trust law.

Family trusts 
aren’t best 
idea for all
By DWAYNE ATWOOD
Daily News reporter

F a m ily  trusts a re  not fo r eve ry ­
body.

F ir s t  o f a ll, federal estate taxes 
don't k ick  in until assets o f more 
than $600,000 a re  passed on to 
ch ild ren  o r fam ily  m em bers other 
than a spouse.

B u t i f  a couple plans to leave a 
la rg e r sum to their ch ild ren , a 
trust might be a good financial 
tool.

A  m arried couple can use a 
trust to provide up to $1.2 million 
fo r their children, avoiding sub­
stantial taxes. I f  that $1.2 million 
in assets were instead passed from

Please see Page C-6. FAMILY



TRUST: New stateJaw gives prctection from creditors
Continued from Page C-1

assets as they are passed from 
one generation to the next,

Many kinds of trusts exist. 
A typical trust today might 
be created to set aside money 
for your children to go to col­
lege, while giving you the 
control to direct the remain­
ing assets to a spouse or oth­
er beneficiaries.

The new state law allows 
for” the creation of irrevoca­
ble trusts — trusts that can 
continue for numerous gen­
erations if they are kept open 
by a person or organization.

A unique feature of Alas­
ka’s law allows the person 
creating an irrevocable trust 
to be eligible, but not entitled, 
to receive distributions from 
the trust. In effect, that 
means future creditors can’t 
raid the trust, according to 
the law’s supporters. If the 
creator of the trust is sued, 
the property he or she put 
into the trust cannot be 
seized or claimed.

A person can't create a 
trust to avoid existing or an­
ticipated creditors, according 
to the law. Anyone who be­
lieves a trust was created 
fraudulently to avoid credi­
tors could have four years 
from the time property is 
transferred into a trust, or 
one year from the time the 
suspected fraud is discov­
ered, to pursue their claims.

The law’s sponsor, Rep. Al 
Vezey, R-North Pole, said he 
views the new law as a vehi­
cle for expanding the state’s 
economy.

"Since I first’ came to, the , 
Legislature, I. asked the, 
question, 'What couldAvej.dq-j 
to make, the,state'3,financial; 
serv ices^’b d u s t^ a b ig g e r 'i iy  
We gob'alL. kinds-io^exdUses 
but very’’fevvV?' ’
Vezey said.
}■ One, suggestion came from 

people ihvolved%L dictate 's1 
•trust ;lndustry.VBuilt .intoLthej 
law is the,tJeqiuremenl7that :ai 
trustee must be an* Alaska .busk} 
riesS 'operated tb̂ S Alaska^esl-i 
dehts.'W ezey}$aldMndfid#^g4 
mayfte/kttrfic; ’* 
becauseltheraMMiq 
sales'taxJno

.dptoe’taiLan'd   rr,
ulartourarh'destiftatlc

"People who are in the 
trust business realized the 
tremendous opportunity that 
this would create."

Charles D. Fox IV, a trust 
attorney for Schiff Hardin 
and Waite in Chicago, said his 
200-person firm is interested 
in Alaska’s trust law. Schiff 
Hardin maintains a 20-em­
ployee estate and trust divi­
sion and some 90 percent of 
its trust clients live outside 
Illinois, he said.

While a handful of states, 
including South Dakota, Wis­
consin, Idaho and Delaware, 
have made provisions for 
trusts in perpetuity, Alaska’s 
credit-protection feature is 
unique, he said.

“Quite honestly, that is as­
tounding," Fox said. “It is 
something that I intend to 
look a t ”

But there is no patent for 
trust law, he noted.

“It will be interesting to 
see if other states try to emu­
late this," Fox said. “The 
biggest reaction I have heard 
is, ‘Why didn’t they do this in 
Hawaii?’ ”

One new business, Alaska 
Trust Co., has begun opera­
tion in Anchorage because its 
managers believe the state 
will become one of the most 
desirable places in the world 
to create trusts.

"We think a lot of people 
with $20 million and $30 mil­
lion estates back east will 
come up here and use this," 
said Richard S. Thwaites, 
chairman of Alaska Trust. "We 
are after that Outside market."

The cost for establishing a 
trust likely will range from 
$7,500 to $12,500, he said.
£■ A laska Trust ,Co.,was in- :■<
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FAMILY: Trusts complex
Continued from Page C-1

one spouse to the next, then 
on to the children, the taxes 
could total about $235,000, 
said Richard Thwaites, 
chairman of Alaska Trust 
CO. . . .1... -#-v ' “ * *,

But in all likelihood, peo­
ple who are looking to take 
advantage of t^e new “per-, 
petual trusts” now offered’ 
in Alaska will be of greater 
wealth, Thwaites said. -L N

“My guess, ;’is you are 
looking at somebody with a 

v$2.5 million estateibr'rrtore,’’ , 
he said, pointing Jut tltat in­
vestors generally' don't put

more than 25 percent of 
their net worth into a trust.

And there is some ex­
pense. The cost of estab­
lishing the kind of irrevo­
cable trust created by the 
new law could run about 
$12,500, say attorneys in 
the field.

“This is probably one of 
the most complex trusts 
that an attorney can draft, 
and it involves a lot of 
money,” said Rich Hom­
pesch, a Fairbanks estate 
planning and probate at­
torney who supported the 
hew trust law. “It is very 
specialized work.” . ,
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April 23, 1997 House Labor and Commerce Committee

P u b lic  h ea rin g  o n  H B  203 . "A n A c t re la tin g  to  ac tio n s  fo r  u n law fu l tra d e  p rac tices ."  
by R ep re sen ta tiv e s  D y so n  a n d  C ro ft In tro d u c ed  3 /1 8 /9 7

I am  P eggy  M u llig an  o f  th e  C ap tia l C ity  T a sk  F o rce , A A R P .

U n d e r A A R P 's S tra teg ic  A c tiv itie s  in  1997, T e le m a rk e tin g  F rau d  ra n k s  N o . 7  in  th e  
N a tio n , b u t co n su m e r a n d  te le m a rk e tin g  frau d  ra n k s  N o. 1 in  A lask a . "P e rso n a l fraud  
an d  abuse" is o n e  o f  5 o b je c tiv e s  to  b e  s tu d ied  u n d er th e  A la sk a  S ta te  L eg is la tiv e  
C o m m ittee  9 7 -99  L o n g  R a n g e  P lan .

H o u se  B ill 203 is su p p o rted  b y  A A R P . S in ce  th e  D e p a rtm e n t o f  L aw 's  C o n su m e r 
P ro tec tio n  S ec tio n  w as e lim in a te d  in  th e  la te  1980's, A la sk a n  c o n su m ers  h av e  g ro w n  
in creas in ly  v u ln e ra b le  c o s tin g  an  e s tim a te d  $ 1 0  m illio n  d o lla rs  a  year. T h is  b ill 
em p o w e rs  A la sk a n s  to  fig h t b a c k  fraud . W e a lso  su p p o rt S SH B  4 9  (c o n su m e r p ro tec tio n  
sec tio n  in th e  D e p a rtm en t o f  L aw ; in c re a s in g  p en a ltie s  fo r  v io la tio n  re la tin g  to  c o n su m er 
p ro tec tio n ; sp ec ia l a c c o u n tin g  fo r  m o n ey ; efd). W e a p p re c ia te  th is  h e a rin g  d u rin g  the  
final days o f  th e  leg is la tu re  an d  lo o k  fo rw ard  to  h earin g s in  Ju d ic ia ry  d u rin g  th e  su m m er, 
o r p e rh ap s  sooner.

In A lask a  te lem ark e tin g  frau d  is a d d re ssed  w ith in  th e  T ra d e  an d  C o m m e rc e  S ec tio n  o f  
the A lask a  C ode. T h e  "T e lep h o n ic  S o lic ia tio n s"  sec tio n  re g u la te s  " te le p h o n e  sellers" . 
R eg is tra tio n  is req u ired ; h o w e v e r  th e re  is a  lo n g  list o f  b u s in e sse s  e x e m p te d  fro m  th e  
law. N o r is a bond  req u ired . T h e  law  im p o ses  a C lass  C  fe lo n y  fo r  any  v io la tio n . 
P ro h ib ited : re p resen tin g  th ey  a re  co m p ly in g  w ith  S ta te  law ; re p re se n tin g  c o m p lian ce  
w ith  S ta te  law  is en d o rsem en t fro m  th e  sta te ; re p resen tin g  th ey  h av e  a  licen se  o r  
p e rm iss io n  by  th e  sta te ; re q u e s tin g  o r  o b ta in in g  a  w a iv e r o f  "B u y er righ ts".

T h ere  a re  no  c iv il p e n a ltie s  u n d e r  A la sk a  law .

G ran ts  have b e c o m e  av a ila b le  from  AAlR P  Jii& erafand  w este rn  re g io n  so u rc e s  fo r 
use to  e d u c a te  S en io rs  an d  o th e r  A la sk a n s  o f  cu rren t fraud  p ra c tic e s  in th e  s ta te ; to  
co llec t ev id en c e  o f  fraud  a tte m p ts  in  th e  sta te ; to  en c o u rag e  v ario u s  g ro u p s  to  he lp  
A lask an s b ec o m e  a w are  o f  te le m a rk e tin g  an d  co n su m er frau d  an d  su ch  o th e r  a c tiv itie s  as 
m ay seem  ap p ro p ria te . T h is  is o u r  p rio rity  ac tiv ity  fo r th e  su m m er.

1 have  a  co p y  o f  a  s ix  p ag e  A A R P  m o d e l leg is la tio n  w h ich  I w ill h an d  in  to  th e
co m m ittee .

Peggy Mulligan
C a p it a l  C ity  Task Force  M e m ber

Box 240335
Douglas, A K  99824-0335 
(907)364-3144

(206) 523-8138 Fax

American Association of Retired Persons
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1
2

4
5 SECTION 1: Purpose of Act6 An Act requiring telemarketers to Register and establishes standards of
7 conduct for those telemarketers. The Act provides penalties for violations
8 of the Act
9

I o SECTION 2: Short Title
I I This A c t shall be known and is to be cited as uThe Telemarketing
12 Registration and Fraud Prevention Act"
13
14 SECTION 3; Definitions:
15 As used in this act the following terms shall mean:
16
17 (1) “ Consumer and/or Purchaser”  means a person who is, or may be required
1 8  to  pay fo r goods or services offered by a telemarkc through telemarketing.
19 (2) “ Goods or Services”  means any real property or any tangible o r intangible
20 personal property or services o f any k ind  provided or offered to a person.
21 (3) “ Investment O pportunity”  means anything tangible o r intangible, that is
2 2  offered, fo r sale, sold, or traded based w ho lly  or in  part on representations,
23 either express or im plied , about past, present, o r future income, p ro fit or
24 appreciation.
25 (4) “ M ate ria l Aspect or Element”  means any factor like ly  to affect a person’ s
26 choice of, o r conduct regarding, goods o r services, and includes currency
27 values and comparative expressions o f value including, but not lim ited  to,
28 percentages or m ultiples.
29 (5) “ Prize”  means anything offered or purportedly offered and given or
30 purportedly given to  a person by chance.
31 (6 ) “ Prize Prom otion”  means a sweepstakes o r other game o f chance or an
32 oral or w ritten , express or im plied representation that a person has won, has
33 been selected to receive or is elig ible to receive a prize or purported prize.
34 (7 )  “ Seller”  means any person, who, in  connection w ith  a telemarketing
35 transaction, provides, offers to provide, or arranges fo r others to provide
36 goods or services to  the customer in  exchange fo r consideration.
37 (8 ) “ S olic ita tion”  -  means a w ritten o r oral no tifica tion  or advertisement that
3 8 meets any one o f the fo llow ing  terms:

L -
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1 (a) the notification or advertisement is transm itted by or on behalf o f the
2 seller and by any printed, audio, video, cinematic, telephonic or electronic( 3 means.
4 (b) In  the case o f a notification or advertisement other than by telephone,
5 either o f the fo llow ing conditions is met:
6 ( i)  the notification or advertisement is fo llow ed by a telephone call from  a
7 telemarketer or seller.
8 ( ii)  the notification or advertisement invites a response by telephone, and
9 through that response, a telemarketer attempts to make a sale o f goods or

1 0  services.
11 (9) “ Telemarketing ” means a plan, program  or campaign which is conducted
12 to induce the purchase o f goods or services by use o f one or more telephones
13 and w hich involves more than one telephone call.
14 (10) “ Telemarketer”  means any person who in  connection w ith  telemarketing,
15 in itia tes or receives telephone calls to or from  a consumer in this State, or
16 when the person acting in  connection w ith  telemarketing is located w ith in this
17 State when such calls are initia ted or received. A telemarketer includes, but
18 is not lim ited to any such person that is an owner, operator, officer, director
19 or partner to the management activities o f a business.
20

21 SECTION 4: Registration of Telemarketers
22

23 (1) General Rule: No person shall act as a seller or telemarketer w ithout firs t
24 having registered w ith  the {A ttorney General or Department o f Commerce}.
25 (a) The in itia l application for registration shall be made at least {60 days)
26 p rio r to offering consumer goods or services, and or offering fo r sale
27 consumer goods or services through any medium, and an application for
28 renewal shall be made on an {annual} basis thereafter.
29 (b) 'Ihe  Application fo r a Certificate o f Registration or Renewal shall
30 include, but not be lim ited to, the fo llo w ing  inform ation:
31 (i) The true name, current address, telephone number and location o f
32 the seller, including each name under w hich the seller intends to engage in
33 telemarketing;
34 ( ii)  Each occupation or business' that the seller’ s principal owner has 
3 5 engaged in  fo r tw o years immediately preceding the date o f the application;
36 ( iii)  W hether any principal or manager has been convicted or plead
37 g u ilty  to or is being prosecuted by indictm ent fo r racketeering, violations o f
38 state o r federal securities lav/s, or a the ft offense;

2
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1 (iv ) Whether there has been entered against any principal o r manager
2 an injunction, temporary restraining order or a fina l judgm ent in  any c iv il or
3 adm inistrative action, involving fraud, theft, racketeering, embezzlement,
4 fraudulent conversion or m isappropriation o f property, including any pending
5 litiga tion  against the applicant;
6 (v)Whether the seller, at any time during the previous seven years, has
7 file d  fo r bankruptcy, been adjudged bankrupt o r been re-organized because o f
8 insolvency;
9 (v i) The true name, current home address, date o f b irth, social security

10 number and a ll other names o f the fo llow ing:
11 (a) Each telemarketer or other person to be employed by the seller;
12 (b) Each person participating in  o r responsible fo r the management
13 o f the seller’ s business;
14 (c) Each person, (office manager, supervisor) principally
15 responsible fo r the management o f the seller’ s business;
16 (v ii) The name, address and account number o f every institu tion where
17 banking or any other monetary transactions are done by the seller; and
18 (v iii)  A  copy o f a ll scripts, outlines or presentation material the seller
19 w ill require the telemarketer to use when so liciting as w e ll as a ll sales
20 inform ation to be provided by the seller to  a purchaser in  connection w ith  any
21 solicitation.
22 (2) Security Requirement: The application for registration or renewal shall be
23 accompanied by a surety bond in the amount of {$100,000}. The bond shall
24 provide fo r the indem nification o f any person suffering a loss as the result o f
2 5 vio la tion  o f this A ct. The surety fo r any cause may cancel the bond upon
26 giving a 60-day w ritten notice by certified m ail to the principal and to the
27 { O ffice o f the A ttorney G eneral}. Unless the bond is replaced by that o f
28 another surety before the expiration o f the 60- days notice o f cancellation, the
29 Registration o f the principal o f th is A ct shall be treated as lapsed.
30 (a) The surety bond shall remain in effect for three (3) years from the
31 period the telemarketing business ceases to operate in this State.
32 (b) Any business required under this Act to file a Bond with a Registration
33 Application, may file, in lieu thereof, a certificate of deposit, cash, or
34 government bond in the amount of {$100,000}.
35 (c) {The Office of the Attorney General} shall hold such cash, certificate
36 o f deposit or government bond fo r three (3) years from  the period the
37 telemarketing business ceases to operate (o r registration lapses) in  brder to
38 pay claims made against the telemarketing business during i t ’s period o f .
39 operation.

3
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1 (d) The Registration of the telemarketing business will be treated as lapsed
2 i f  at any time, the amount o f the bond, cash, certificate o f deposit or 

• 3 government bond fe lls below  the amount required by this subsection.
4 (e) The aggregate liability of the surety company to all persons injured by
5 a telemarketer’s violations shall not exceed the amount o f the bond.
6 (3) The following shall constitute a violation of this Act and shall be a felony:
7 (a) fa ilure to register;
8 (b) fa ilure to meet the above security requirement;
9 (c) fa ilure to maintain a certificate o f registration;

I o (d) including any false or misleading inform ation on a registration
I I application; and
12 (e) misrepresenting that a seller is registered.
13
14 SECTION 5; Record Keeping Requirement?
15
16 (1 ) Any telemarketer shall keep for a period o f 24 months from  the date the
17 record is produced, records o f a ll financial transactions, w ritten notices,
18 disclosures and acknowledgments, in  the form , manner, format or place as
19 they keep such records in  the ordinary course o f business, including but not
20 limited to:
21 (a) All substantially different advertising, brochures, telemarketing scripts
2 2  and promotional materials;
23 (b) The name and last known address o f each prize recipient and the prize
24 awarded;
25 (c) The name and last known address o f each customer, the goods or
26 services purchased, the date such goods or services were shipped or provided
17 and the amount provided, and the amount paid by the customer fo r the goods
28 or services;
29 (d) The name, any fic titious name used, the last known home address and
3 0 telephone number, and the jo b  title  fo r a ll current and former employees
31 d irectly  involved in  telephone sales; provided, however, that i f  the seller
32 perm its fic titious names to be used by employees, each fictitious name must
33 be traceable to only one specific employee; and,
34 (e) a ll w ritten authorizations required to  be provided or received under this
35 Act.
36 (2 ) In the event of any dissolution or termination of the telemarketer’s
37 business, the principal o f that telemarketer shall maintain a ll records as
38 required under this section. In the event of any sale, assignment or other

C
4
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1 change in  ownership o f the seller’s business, the successor shall m aintain a ll
2 records required under this section.
3
4 SECTION 6; Acts and Practices Not Covered Under This Act:
5
6 (l)Telephone calls in  w hich the sale o f goods or services is not completed,
7 and payment or authorization o f payment is not required, until after a face-to-
8 face sales presentation by the telemarketer; and
9 (2) Telephone calls initiated by a customer that are not the result o f any

10 solicitation by a seller or telemarketer.
11

12 SECTION 7; Disclosures and Contract Requirements:
13
14 (1) The telemarketer shall provide a ll o f the fo llow ing  when contacting a
15 consumer:
16 (a) W ith in  the firs t m inute o f the call and p rio r to any sales pitch:
17 (i) that the true purpose o f the telephone ca ll is to make a sale;
18 ( ii)  the telemarketer’s true name and the company on whose behalf the
19 solicitation is being made; and
20 ( iii)  the iden tity the goods or services being sold.
21 (b) the tota l cost o f the goods or services that are the subject o f the
22 telemarketing sales call;
23 (c) any restrictions, lim itations, or conditions to purchase the goods or
24 services that are the subject o f a telemarketing sales call;
25 (d) any m aterial aspect o f the performance, quality, efficacy, nature or basic
26 characteristics o f goods or services that are the subject o f a telemarketing
27 sales ca ll;
28 (e) any material aspect o f the nature or terms o f the refund, cancellation,
29 exchange or repurchase policies;
30 (f) any m aterial aspect o f an investment opportunity being offered, including
31 benefits, the price o f the land or other investment, the location o f the
32 investment, and the reasonable like lihood o f success o f the investment
33 opportunity;
34 (g) any m aterial elements o f a prize promotion, including:
35 ( i) a description o f the prize;
3 6 ( ii)  its  market value;
37 ( iii)  a ll m aterial conditions to receive or redeem the prize; '
3 8 (iv ) the actual number o f each prize to be awarded;

5
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(v) the odds o f being able to receive the prize and, i f  the odds are not 
calculable in  advance, the factors and methods used in  calculating the odds;

(v i) that no purchase or payment o f any kind is required to w in a 
prize or to participate in  a prize promotion; and

(v ii) the no-purchase or no-payment method o f participating in  the 
prize prom otion, w ith either instructions on how  to participate or an address 
or loca l or to ll-free telephone number to  w hich customers may w rite  or call 
fo r inform ation on how to participate.
(2) (a) The telemarketer’s sales transaction shall only be considered fina l
after the customer has received a notice as required by subsection 2 (b) o f this 
Section.

(b) The telemarketer shall furnish the purchaser, in  the same language 
as that principa lly used in  the sales presentation, a w ritten notice, which shall 
contain in  not less than ten-point boldface type, a statement in  substantially 
the fo llow ing  form :

“ You, the purchaser, may cancel th is  transaction w itho u t any 
pena lty o r ob ligation  a t any tim e p rio r to m id n ig h t o f the th ird  business 
day a fte r rece ip t o f th is  notice. I f  you cancel, any payments made by you 
under the sale w ill be re turned w ith in  ten business days fo llo w ing  receipt 
by the  se ller o f your w ritte n  notice o f cance lla tion  and any security  
in te re s t a ris ing  out o f the transaction w ill be canceled.

I f  you cancel, you m ust m ake ava ilab le  to the seller a t yo u r 
residence, in  substantia lly as good cond ition  as when received, any goods 
delivered to you under th is  con tract o f sale; o r you may, i f  you w ish, 
com ply w ith  the instruction  o f the se lle r regard ing  the re tu rn  shipm ent 
o f the goods a t the se lle r’s expense and ris k .

I f  you do make the goods ava ilab le  to the se lle r and the se lle r does 
not p ic k  them  up w ith in  tw enty days o f the date o f yo u r notice o f 
cancellation, o r agree to pay the expense fo r  th e ir re tu rn , you m ay re ta in  
o r dispose o f the goods w ithou t any fu rth e r ob liga tion . I f  you fa il to  
m ake the goods available to the se ller, o r i f  you agree to re tu rn  the goods 
to the se lle r and fa il to do so, then you rem ain  lia b le  fo r  perform ance o f 
a ll ob ligations under the contract.

To  cancel th is transaction, m a il o r d e live r a w ritte n  notice o f 
cancellation o r send a telegram  to  (name o f se lle r) a t the fo llow ing  
address (address o f se lle r),”

(c) Pursuant to subsection 2(b) o f this Section, the seller is n quired to 
furnish the purchaser w ith the seller’ s name, and the name o f the person to 
whom any notice o f cancellation is to be given i f  d ifferent from  the seller’ s

6
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1 name, the legal name o f the company fo r whom the seller is so liciting, the2 seller’ s street address and the seller’ s phone number. The seller is
3 additionally required to furnish the purchaser w ith  the date o f the telephone
4 so licita tion and a description o f the telephone solicitation.
5 (3) I t  is  an unfair and deceptive act or practice to fa il to or misrepresent the
6 requirements o f this section.
7 (4) I t  is  a vio la tion  o f this A c t fo r any seller o r telemarketer to engage in  any
8 other unfa ir or deceptive conduct which w ill create a like lihood o f confusion
9 or misunderstanding to any reasonable consumer.

10 (5) Failure to  comply w ith  the provisions o f this section is a {Class 1
1] misdemeanor}.
12
13 SECTION 8: Prohibited Acts and Practices:
14
15 (1) I t  is a prohibited telemarketing act or practice and a vio lation of th is A ct
16 fo r any seller or telemarketer to engage in  the fo llow ing  conduct:
17 (a) Advertise or represent that registration as a telemarketer equals an
18 endorsement or approval by any government or governmental agency o f the
19 state;
20 (b) Assist, support, or provide substantial assistance to  any telemarketer21 when the seller knew or should have known that the telemarketer was
22 engaged in any act or practice under this section or Section 7;
23 (c) Request a fee in advance to remove derogatory inform ation from  or
24 im prove a person’ s credit history or credit record;
25 (d) Request or receive payment in advance from  a person, to recover or
26 otherwise aid in  the return o f money or any other item  lost by the consumer in
27 a prior telemarketing transaction;
28 (e) Obtain or submit fo r payment a check, draft or other form  o f negotiable
29 paper drawn on a person’ s checking, savings or bankcard account w ithout the
30 consumer’s express w ritten authorization; or
31 (f) Procure the services o f any professional delivery, courier or other p ick-
32 up service to obtain immediate receipt and/or possession o f a consumer’s
33 payment, unless the goods arc delivered with the opportunity to inspect
34 before any payment is collected.
35 (2) A  vio la tion o f the provisions o f subsection 3 shall constitute a {class 1
36 misdemeanor.}
37
38
39

C
7
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1 SECTION 9: A busive A cts or Practices
2

' 3 (1) I t  is an abusive telemarketing act or practice and a vio la tion  o f this A ct fo r
4 any seller or telemarketer to engage in  the fo llow ing  conduct:
5 (a) Threaten, intim idate or use profane cr obscene language;
6 (b) Cause the telephone to ring more than five  times in  an intended
7 telem arketing ca ll;
8 (c) Engage any person repeatedly or continuously w ith  behavior a
9 reasonable person would deem to be annoying, abusive or harassing;

10 (d) In itia te  a telemarketing call to a person, when that person has stated
11 previously that he or she does not wish to receive solicitation calls from  that
12 seller;
13 (e) Engage in  telemarketing to a person’s residence at any time other than
14 between 8:00 am . and 9:00 p.m. local tim e, at the called person’ s location; or
15 (f) Engage in  any other conduct w hich would be considered abusive to any
16 reasonable consumer.
17 (2) The State may seek injunctive or declaratoiy re lie f fo r any violations o f
18 th is section.
19
20 SECTION 10: Civil Remedies;
21

22 (1) The sale o f any goods or services by an unregistered telemarketer or
23 seller shall be void.
24 (2) A ny consumer that suffers a loss or harm as a result o f an unfair and
25 deceptive act or practice shall recover actual and punitive damages,
26 attorney’ s fees, court costs, and any other remedies provided by law.
27 (3) A ny consumer that suffers a loss o r harm as a result o f a prohibited act or
28 practice shall recover actual and punitive damages, attorney’ s fees, and court
29 costs.
30 (4) Any consumer that suffers harm as a result of an abusive act or practice
31 shall receive injunctive o r declaratory re lie f.
32 (5) The state, on behalf o f its residents who have suffered a loss or harm as a
33 result o f a violation o f this A ct, may seek actual and punitive damages.
34
35
36
37
38
39

c
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S U B J E C T : S ectio n al S u m m ary  o f  C S H B  20 3 (L & C ) (W o rk  O rd e r N o . 2 0 - 
L S 0 5 5 3 \P )

T O : R ep resen ta tiv e  Fred D yson
A ttn: Pat H arm an

9 b
F R O M : T h eresa  B an n is ter

L ee is la tiv e  C ounsel

Y ou have  requested  a sec tio n a l su m m ary  o f  the  ab o v e-d esc rib ed  bill.

As a p re lim inary  m atter, note that a  sectional su m m ary  o f  a bill should not be c o n s id e red  an  
au tho rita tive  in terp re ta tio n  o f  the b ill. The d esc rip tio n s  o f  the sec tions n ecessa rily  c o n ta in  
som e generaliza tions and sim plifica tions. A s a result, p lease keep in m ind that the b ill i tse lf  
is the best sta tem ent o f  its con ten ts.

S e c tio n  1. A m ends A S 4 5 .5 0 .4 7 3 (c ). T his su b sec tio n  p rovides a rem ed y  fo r v io la tin g  
AS 4 5 .5 0 .4 7 3 . w hich  req u ires  that ce rta in  d isc lo su res  be m ade for the co s ts  o f  ce rta in  
te lephone sen. ices. T he am en d m en t show s h o w  the subsec tion  re la tes to AS 4 5 .5 0 .5 3 1(a) 
and its changes.

■Section 2. .Amends A S 45 .50 .531(a). A S 45.50.531 relates to private and  c lass  a c tio n s  for 
un law fu l acts and  p rac tices iden tified  under A S  4 5 .5 0 .4 7 1 . A llow s a person  w h o  h as  lost 
m o n ey  or property  b ecau se  o f  an un law fu l ac t o r p ractice  to bring an ac tio n  to reco v er 
dam ages. A llow s the person  to recover for each  unlaw ful act or practice the g re a te r  o f  th ree  
tim es the actual dam ages o r S500. R em oves the requ irem en t that the v io la tio n  be w illfu l in 
o rder to receive triple d am ag es. A llo w s a co u rt to  aw ard  o ther necessary  and p ro p e r  re lief. 
S tates that the section does no t p reven t a p erso n  from  pursu ing  o ther av a ilab le  rem e d ie s  as 
w ell as b ring ing  an ac tion  u n d er th is section .

S e c tio n  3. A dds tw o  new sec tio n s to the a r tic le  on un fa ir trade p ractices an d  co n su m e r 
p ro tec tion .

AS 45 .50 .535 . A llow s any person  to  b ring  an  ac tio n  in court to stop a  se ller o r  le sso r from  
co n tin u in g  to  engage in an ac t or p rac tice  u n law fu l u n d er AS 45 .50 .471 . S ta te s  th a t an



action  under this section is in addition to  an> o th e r righ t to  b ring  an  ac tio n  u nder o th er law .

E stab lishes conditions for b ringing the action. First, the person  m ust g ive the seller o r lessor 
w ritten  notice that the person  will b ring  the ac tio n  unless the se lle r o r lesso r p rom ptly  s to p s  
the u n law fu l act or p ractice . S econd , the se lle r  or lesso r m ust fail to p rom ptly  stop  the 
u n law fu l act o r practice afte r the no tice .

S ta tes that a person does not have to suffer dam ages or o therw ise  be in jured  in order to b ring  
the ac tio n  under this section .

AS 45 .50 .537 . Establishes the rules for aw ard ing  attorney fees and  costs in an action b rough t 
u n d er A S  45.50.471 - 45 .50 .561 . U n less an o th e r part o f  the sec tio n  p ro v id es d iffe ren tly , 
d ire c ts  a cou rt to aw ard a p revailing  p la in tif f  (the  person  w ho  b rin g s the ac tion  and w ins) 
costs  as allow ed by court rule and full re aso n ab le  a tto rn ey  fees at the p rev ailin g  reaso n ab le  
rate. U nless another p a n  o f  the section p rov ides d ifferen tly , p roh ib its  a court from  requ iring  
a p rivate  p la in tiff who loses to  pay a tto rn ey  fees or costs  to the  d e fen d an t un less the ac tion  
w as frivo lous.

I f  the ac tion  is frivolous, d irec ts  the co u rt to  aw ard  the d e fen d an t co sts  as a llow ed  by co u rt 
rule and  full reasonable a tto rney  fees at the p rev a ilin g  reaso n ab le  rate.

I f  the p la in tif f  loses a case  that w as b ro u g h t to ob ta in  a co m p e titiv e  b usiness advan tage , 
d irec ts  the court to aw ard  the d efen d an t co sts  as a llo w ed  by  co u rt ru le, full reaso n ab le  
a n o m e y  fees at the p revailing  reasonab le  rate , and dam ages.

.Section 4. R epeals A S 45 .5 0 .5 3 1 (g ). T his is the cu rren t su b sec tio n  on a ttorney  fees and 
co sts  fo r private actions u nder AS 4 5 .5 0 .5 3 1 .

I f  I m a y  be o f  further assis tance , p lease  adv ise .

Representative Fred Dyson
May 7. 1997
Page 2
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T h e  H o n o ra b le  E r ic  C ro f t

A la s k a  S ta te  H o u s e  o f  R e p re s e n ta t iv e s

S ta te  C a p i to l
J u n e a u ,  A la s k a  9 9 8 0 1 -1 1 8 2

R e : C o n s u m e r  P r o te c t io n

D e a r  R e p re s e n ta t iv e  C ro f t :

T h a n k  y o u  fo r  y o u r  in te re s t in th e  D e p a r tm e n t o f  L a w ’s c o n s u m e r  p ro te c t io n  

fu n c tio n , s ta ff in g  le v e ls ,  a n d  e n f o rc e m e n t  e f fo r ts .  T h is  l e t t e r  w ill  s u m m a r iz e  th e  c u r r e n t  

s i tu a t io n  w ith  r e g a rd  to  th e s e  is s u e s .

Consumer Protection Staffing and Budget C onstraints

A s you  k n o w , b e c a u se  o f  d ec lin in g  b u d g e ts  o v e r  th e  p a s t  te n  y e a r s ,  A la s k a 's  

c o n s u m e r  p ro te c tio n  s ta ff in g  h a s  s h ru n k  d ra m a t ic a l ly .  F o r  th e  la s t  s ix  o r  s e v e n  y e a rs ,  th e  

A tto rn e y  G e n e ra l 's  O ff ic e  h a s ,  r e g re t ta b ly ,  n o t h a d  th e  r e s o u r c e s  n e c e s s a ry  to  h a n d le  th e  

m a n y  th o u sa n d s  o f  in d iv id u a l c o n s u m e r  c o m p la in ts  e a c h  y e a r  f ro m  A la s k a n s .  In  th is  la s t 

y e a r  w e  h av e  sh ifted  a s s ig n m e n ts  to  ad d  o n e  a d d it io n a l  a t to rn e y  p o s i t io n  f o r  a n t i t ru s t  an d  

c o n s u m e r  p ro te c tio n  litig a tio n , w h ic h  b rin g s  u s  to  a to ta l o f  tw o  a s s is ta n t  a t to rn e y s  g e n e ra l  

an d  a  p a r t- tim e  p a ra leg a l fo c u s in g  o n  th is w o rk . H o w e v e r ,  th is  c o m p a re s  u n fa v o ra b ly  w ith  

5 a t to r n e y s  a n d  8 p a r a le g a ls  th a t  w e re  d e d ic a te d  to  c o n s u m e r  p r o te c t io n  a n d  a n ti t ru s t  

l i t ig a t io n  in  th e  e a r ly  to  m id -1 9 8 0 s .

T h e  D e p a r tm e n t  o f  L a w  h as e x p e r ie n c e d  a  s u b s ta n t ia l  r e d u c t io n  in  g e n e ra l  

fu n d  fu n d in g  in  r e c e n t  y e a r s ,  a n d  th is  h as  n e g a tiv e ly  a f f e c te d  o u r  a b i l i ty  to  d o  c o n s u m e r  >

p r o t e c t io n  w o rk .  F o r  F Y  9 7 ,  o n ly  32  p e r c e n t  o f  th e  C iv i l  D i v i s io n ’s fu n d in g  is 

u n r e s t r ic t e d  g e n e ra l  fu n d . T h e  m a jo r i ty  o f  th e  w o rk  o f  a s s is ta n t  a t to r n e y s  g e n e ra l  is  

fu n d e d  th ro u g h  re im b u rsa b le  s e rv ic e s  a g re e m e n ts  (R S A s) w ith  c l ie n t  a g e n c ie s .  R S A  fu n d s



The Honorable Eric Croft
Re: Consumer Protection

A pril 13, 1997
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f r o m  th e s e  a g e n c ie s  m a y  o n ly  b e  e x p e n d e d  fo r  le g a l s e r v ic e s  fo r  th o s e  a g e n c ie s .  A s id e  

f ro m  th e  c o n s u m e r  p r o te c t io n /a n t i t r u s t  s ta f f ,  v i r tu a l ly  all o f  th e  a t to rn e y  p o s i t io n s  in  th e  

F a ir  B u s in e ss  P rac tic es  an d  C o m m e rc ia l  sec tio n s  a re  R S A -fu n d e d  p o s i t io n s .  S in c e  n o  o n e  

a g e n c y  is re sp o n sib le  fo r c o n s u m e r  p ro te c tio n  and  a n t i t r u s t  in v e s t ig a t io n  a n d  e n f o r c e m e n t ,  

t h e r e  is  n o  s o u rc e  o th e r  th a n  th e  g e n e ra l  fu n d  to  s u p p o r t  th is  ty p e  o f  w o rk  d i r e c t ly .  1 

w o u ld  p o in t o u t. h o w e v e r ,  th a t a n u m b e r  o f  th e  fu n c tio n s  o f  th e  a g e n c ie s  th a t  h a v e  R S A s  

fo r  le g a l s e rv ic e s  p ro v id e d  b y  th e  F a i r  B u s in e s s  P r a c t ic e s  a n d  C o m m e rc ia l  s e c t io n s  d o ,  

in  fa c t, in v o lv e  co n su m e r p ro te c t io n  m a t te r s .  T h e s e  in c lu d e  o c c u p a t io n a l  l ic e n s in g  c a s e s ,  

r a te  p ro c e e d in g s  b e fo re  th e  A la s k a  P u b lic  U ti l i t ie s  C o m m is s io n ,  e n f o r c e m e n t  a c t io n s  

a g a in s t  in su ra n c e  c o m p a n ie s , p ro c e e d in g s  a g a in s t  l ic e n s e e s  b e f o r e  th e  A lc o h o lic  B e v e r a g e  

C o n t r o l  B o a rd , an d  c h a r i ta b le  g a m in g  lic e n s in g  is s u e s .  T h is  is in  a d d i t io n  to  o u r  d i r e c t  

c o n s u m e r  p ro te c t io n  e n f o r c e m e n t  e f f o r t s ,  w h ic h ,  a s  n o te d  a b o v e ,  a r e  s u p p o r te d  b y  th e  

g e n e r a l  fu n d .

T h e  F a ir  B u s in e ss  P ra c tic e s  an d  C o m m e rc ia l  s e c tio n s  p ro v id e  le g a l s e r v ic e s  

fo r  th e  fo llo w in g  c lie n t a g e n c ie s :

1. D e p a r tm e n t  o f  C o m m e r c e  & E c o n o m ic  D e v e lo p m e n t

a. D iv is io n  o f  O c c u p a t io n a l  L ic e n s in g

b. A la s k a  P u b lic  U ti l i t ie s  C o m m is s io n  (A P U C )

c . D iv is io n  o f  In s u ra n c e

d . D iv is io n  o f  In v e s tm e n ts

e . D iv is io n  o t ' B a n k in g ,  S e c u r it ie s  &  C o rp o ra t io n s

f. D iv is io n  o f  M e a s u re m e n t  S ta n d a rd s

g . O th e r  a g e n c ie s  w ith in  th e  D e p a r tm e n t  o f  C o m m e rc e  &
E c o n o m ic  D e v e lo p m e n t.

D e p a r tm e n t  o f  E d u c a t io n

a . P ro f e s s io n a l  T e a c h in g  P ra c t ic e s  C o m m is s io n

b . C o m m is s io n  o n  P o s ts e c o n d a ry  E d u c a tio n

3 . D e p a r tm e n t  o f  L a b o r

a. E m p lo y m e n t  S e c u r i ty  D iv is io n

4 . D e p a r tm e n t o f  N a tu r a l  R e s o u rc e s

a . D iv is io n  o f  A g ric u ltu re  /  A g r ic u ltu ra l  R e v o lv in g  L o a n  F u n d  ( A R L F )

5 . D e p a r tm e n t o f  R e v e n u e

a . A la s k a  H o u s in g  F in a n c e  C o rp o ra t io n  (A H F C )

b . A lc o h o l ic  B e v e ra g e  C o n tro l B o a rd  (A B C )



c . In co m e a n d  E x c is e  A u d it  D iv is io n  ( I& E )

d. P e rm a n e n t F u n d  D iv id e n d  D iv is io n

e. C h a r i ta b le  G a m in g  D iv is io n

6 . D e p a rtm e n t o f  L a w

a. A n titru s t

b, C o n s u m e r  P ro te c t io n

7 . E x ec u tiv e  B ra n c h  E th ic s  A c t fo r  a ll d e p a r tm e n ts

How We Stretch O ur Enforcem ent Dollars

A lth o u g h  o u r  c o n s u m e r  p r o te c t io n /a n t i t r u s t  s ta f f in g  is l im i te d ,  th ro u g h  

c r e a t iv e  u se  o f  re so u rc e s  th e  d e p a r tm e n t  h a s  b e e n  a b le  to  s t r e tc h  its  e n f o r c e m e n t  d o l la r  

s ig n i f i c a n t ly  b ey o n d  c u r re n t  s ta f f in g  le v e ls .  O n e  p r im e  e x a m p le  o f our e f f o r t s  in  th is  

re g a rd  is the close co o p e ra tiv e  re la t io n s h ip  b e tw e e n  th e  D e p a r tm e n t  o f  L a w  a n d  th e  B e tte r  

B u s in e ss  B ureau o f  A laska . T h e  S ta te  h a s  an  e x c e llen t w o rk in g  re la tio n sh ip  w i th  th e  B e tte r  

B u s in e s s  B u reau  an d  re lie s  h e a v ily  o n  it fo r  in v e s t ig a t iv e  le a d s  o n  a  w h o le  h o s t  o f  

c o n s u m e r  p ro te c tio n  v io la tio n s .

T h e  A tto rn e y  G e n e r a l 's  O ff ic e  b e g a n  r e f e r r in g  c o n s u m e r s  to  th e  B e tte r  

B u s in e s s  B u reau  in 1989, s h o r t ly  a f te r  th e  v ir tu a l  e l im in a t io n  o f  th e  d e p a r tm e n t 's  

in d iv id u a l com plain t m ed ia tio n  fu n c tio n ,  w h ic h  h ad  b e e n  h a n d le d  b y  p a r a le g a ls .  W h ile  it 

is ex tre m e ly  effective in r e s o lv in g  m a n y  c o n s u m e r  m a t te r s  o n  an  in fo rm a l b a s i s ,  t h e  B B B  

h as  no  en fo rcem en t p o w ers a n d  is, th e re fo re , p o w e r le s s  to  d e a l w ith  f r a u d u le n t  b u s in e s s e s  

b e n t o n  b ilk ing  co n su m ers  u n le s s  an d  u n ti l  o rd e r e d  by  a c o u r t  to  c e a s e  o p e r a t in g  i l le g a l ly .  

In  r e c o g n i t io n  o f  th is fa c t ,  th e  L e g is la tu re  re s to re d  a  m o d e s t a m o u n t o f  c o n s u m e r  

p ro te c tio n  funding in  FY  1991. W ith  th is  n ew  fu n d in g , th e  A tto rn e y  G e n e r a l ’s  O f f i c e  w a s  

a b le  to  h ire  one a tto rney  and  o n e  in v e s tig a to r  d ev o ted  to  p u rsu in g  a few  o f  th e  m o s t  s e r io u s  

f r a u d  c a s e s  w h ere  a p a t te rn  o f  c o n s u m e r  f ra u d  w as  id e n tif ie d . A n d , a s  n o te d  a b o v e ,  

d u r in g  F Y  97 we h av e  b e e n  a b le  to  d e / o t e  an  a d d it io n a l a t to rn e y  p o s i t io n  fo r  c o n s u m e r  

p ro te c t io n .  H o w e v e r, o u r  r e s o u r c e s  s till  d o  n o t a llo w  u s  to  h a n d le  th e  c o m p la in ts  o f  

in d iv id u a l  co n su m ers .

In o rd e r  to m a k e  th e  m o s t  o f  th e  d e p a r tm e n t ’s m o d e s t c o n s u m e r  p r o te c t io n  

re s o u rc e s , the A tto rney  G e n e ra l 's  O ff ic e  e n te re d  in to  a c o m p la in t  r e fe r r a l  a n d  in fo rm a t io n  

s h a r in g  a g re e m e n t w ith  the  B B B  in S e p te m b e r  1991 . T h e  BBB  re c e iv e s  a n d  p r o c e s s e s  

th o u s a n d s  o f  co n su m e r c o m p la in ts  f r o m  A la s k a n s  e a c h  y e a r .  U n d e r  th e  a g r e e m e n t  

b e tw e e n  the d e p a rtm en t a n d  th e  B B B , the  A tto rn e y  G e n e r a l 's  O ff ic e  r e f e r s  c o n s u m e r
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c o m p la in t s  f ro m  in d iv id u a ls  to  th e  B B B  fo r  in fo rm a l r e s o lu t io n .  T h e  B B B , fro m  its 

c o m p la in t  f ile s , id en tifie s  s e r io u s  p a t te r n s  o f  c o n s u m e r  f r a u d  a n d  r e fe r s  th e s e  m a tte r s  to  

t h i s  d e p a r tm e n t  for e n f o r c e m e n t .  T h e  d e p a r tm e n t  file s  e n f o r c e m e n t  a c tio n s  in  S u p e r io r  

C o u r t  in  a p p ro p r ia te  ca ses :

•  th a t a ffec t la rg e  n u m b e r s  o f  c o n s u m e r s ;

•  w here  the v ic tim s  a re  w ith o u t  a d e q u a te  m e a n s  to  so lv e  th e  p ro b le m  o n  th e ir

o w n ;

•  w h e re  the m a g n i tu d e  o f  a c tu a l o r  p o te n t ia l  f in a n c ia l  lo ss  to  th e  c o n s u m e r s  

su p p o rts  the  e x p e n d i tu r e  o f  s c a rc e  s ta te  e n f o r c e m e n t  re s o u rc e s ;

•  w h ere  e n fo rc e m e n t a c t io n  is l ik e ly  to  d o  s o m e  g o o d ;  ( e .g . ,  w h e re  o b ta in in g

in ju n c tiv e  r e l i e f  is a  d is t in c t  p o s s ib i l i ty ,  a n d /o r  w h e re  th e  d e f e n d a n t  is 

f in an c ia lly  s o lv e n t ) ;  a n d

•  w h e re  the v ic t im s  a r e  n o t  a lso  v io la to r s .

T h e  a g re e m e n t w ith  th e  B B B  h a s  b e e n  re n e w e d  a n n u a lly ,  an d  it is in  e f fe c t  

to d a y  b e c a u s e  o u r re s o u rc e s  r e m a in  in s u f f ic ie n t  to  h a n d le  th e  c o m p la in ts  o f  in d iv id u a l 

c o n s u m e rs .  G iven  recen t r e d u c t io n s  in  fu n d in g  fo r  s ta te  a g e n c ie s ,  an d  p a r t ic u la r ly  in  th e  

d e p a r t m e n t 's  g en e ra l fund  fu n d in g ,  th e  A tto rn e y  G e n e r a l 's  O ff ic e  w o u ld  n o t b e  a b le  to  

h a n d le  th e  th o u sa n d s  o f  t e le p h o n e  c a l l s  f ro m  the  p u b lic  c o n c e rn in g  c o n s u m e r  f ra u d  an d  

d e c e p tio n  and have p e rso n n e l r e s o u r c e s  a v a ila b le  to  e n f o r c e  th e  law  in la rg e r  c a s e s  w h e re  

a w id e s p re a d  p a tte rn  o f  s e r io u s  v io la t io n s  h a s  o c c u r r e d .  T h is  a r ra n g e m e n t  is , th e r e fo r e ,  

a  w a y  o f  p ro v id in g  the m o s t  c r i t i c a l  c o n s u m e r  p ro te c t io n  s e rv ic e  -- law' e n f o r c e m e n t ,  

th ro u g h  p ro secu tio n  o f  law su its  b y  a n  a t to rn e y  -  w h ile  k e e p in g  c o s ts  d o w n  b y  p r iv a t iz in g  

o t h e r  c o n s u m e r  p ro te c tio n  s e r v ic e s ,  s u c h  as th e  c o m p la in t  p ro c e s s in g  fu n c tio n  fo rm e r ly  

h a n d le d  b y  p a ra le g a ls .

Since 1991 w h e n  w e  p r iv a tiz e d  th e  in d iv id u a l  c o m p la in t  m e d ia t io n  fu n c tio n , 

th e  d e p a r tm e n t  has u sed  its  p a r a le g a l s  in  the  c o n s u m e r  p ro te c t io n  a re a  o n ly  to  a s s is t  d ie  

a t t o r n e y  re sp o n sib le  fo r l i t ig a t in g  c o n s u m e r  p ro te c t io n  la w s u its .  S in c e  w e  n o  lo n g e r  

h a n d le  in d iv id u a l c o n s u m e r  c o m p la in t s ,  w e r e f e r  in d iv id u a l  c o m p la in a n ts  to  th e  B B B  as  

a  m a tte r  o f  rou tine  p rac tice . M a n y  c o n s u m e rs  a re  q u ite  su rp r is e d  and  d is a p p o in te d  to le a rn  

th a t  A la s k a  -  u n lik e  v ir tu a l ly  e v e r y  o th e r  s ta te  -  d o e s  n o t h a n d le  in d iv id u a l c o n s u m e r  

c o m p la in t s .  T h ese  c o n s u m e r s  o f te n  d e m a n d  to  k n o w  w h a t th ey  c a n  d o  to  r e s to r e  th e  

d e p a r tm e n t 's  cap ab ility  to  h a n d le  c o n s u m e r  c o m p la in ts .
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In  ad d itio n  to  re fe r ra l  to the  BBB, w e  a d v is e  c o n s u m e r s  (w h e re  a p p r o p r ia t e )  

th a t  t h e y  h a v e  a p r iv a te  r ig h t  o f  a c tio n  u n d e r  A la s k a  la w  an d  c a n  r e c e iv e  t h e i r  a c tu a l  

d a m a g e s  tre b le d  in c a se s  o f  w il lfu l  v io la tio n s . A la s k a  S ta tu te  4 5 .5 0 .5 3 1 ( a ) .  C o n s u m e r s  

m a y  e v e n  b e  a b le  to  b r in g  a n  a c tio n  in  sm all c la im s  c o u r t  i f  th e ir  p o te n t ia l  d a m a g e s  a re  

v a lu e d  a t $ 5 ,0 0 0  o r  le ss . P e r s o n s  n e* d  no t h i r e  an  a t to rn e y  in  sm a ll c l a im s  c a s e s  in 

A la s k a .

R e c e n t  S u c c e s s fu l  E n f o r c e m e n t  A c t io n s

A lth o u g h  the  S ta te  is fo rc e d  to  tu rn  a w a y  m a n y  c a s e s  o f  c o n s u m e r  f r au d  

b e c a u s e  o f  th e_s. m all s ize  o f  o u r  c o n s u m e r  p ro te c t io n  s ta f f ,  w e  h a v e ,  n e v e r th e le s s ,  b e e n  

a b le  to  r e c o v e r  su b s ta n tia l a m o u n ts  o f  m o n e y  fo r  c o n s u m e r s ,  a n d  w e  h a v e  o b ta in e d  a 

n u m b e r  o f  in ju n ctio n s  a g a in s t d e c e p tiv e  a n d  u n fa ir  p r a c t ic e s .  W o rk in g  h a n d - in - h a n d  w ith  

the  B B B , w e  h av e  had  so m e  re c e n t su ccesses  in th e  a r e a s  o f  te le m a r k e t in g  f r a u d ,  u s e d  c a r  

s a le s ,  " b a i t  an d  sw itc h "  b u lk  re ta il  m e a t s a le s ,  d e c e p t iv e  h o m e  b u s in e s s  o p p o r tu n i ty  

s e m in a r s ,  a n d  o th e r  a re a s .  I h av e  s u m m a r iz e d  s o m e  o f  th e se  c a s e s  f o r  y o u  b e lo w ; 

i n f o r m a t io n  o n  th ese  an d  o th e r  c a se s  is in c lu d e d  r e g u la r ly  in  th e  d e p a r tm e n t ’s M o n th ly  

R e p o r t ,  w h ic h  is d is tr ib u te d  to  a ll le g is la to rs .

T e l e m a r k e t i n g  F r a u d .  T h e  F e d e ra l  T ra d e  C o m m is s io n  e s t im a te s  th a t ,  n a t io n w id e ,  

c o n s u m e r s  an d  o th e rs  lo se  a p p r o x im a te ly  S 40  b i l l io n  a  y e a r  in  te le m a rk e t in g  f r a u d .  W e  

h a v e  m a d e  ille g a l te le m a rk e t in g  a p r io r i ty  s in c e  S e p te m b e r  1 9 9 3 , w h e n  th e  L e g is la tu r e  

p a s s e d  la w s  re q u ir in g  te le m a r k e te r  and  c h a r i ta b le  s o l ic i to r s  to  r e g is te r  a n n u a l ly  w ith  th e  

A t to r n e y  G e n e r a l 's  O ff ic e  a s  a c o n d itio n  o f  o p e r a t in g  in  A la s k a . In  19 9 5  a lo n e ,  th e  

D e p a r tm e n t  o f  L aw  re c o v e re d  ap p ro x im a te ly  $ 3 0 ,0 0 0  in  re s t i tu t io n  to  c o n s u m e r s  w h o  had  

f a l le n  v ic t im  to  illegal te le m a rk e t in g  o p e ra t io n s .  W e  h a v e  is su e d  o v e r  1 00  “ C e a s e  an d  

D e s is t” le tte rs  to  “ L o w er 4 8 "  b a se d  illegal te le m a rk e tin g  o p e ra t io n s  an d  h a v e  p u t  th e m  o u t 

o f  b u s in e s s  in A la sk a . W e  a ls o  o b ta in e d  a p e r m a n e n t  in ju n c tio n ,  in  M a rc h  1 9 9 5 , a g a in s t  

a S a n  D ie g o ,  C a lifo rn ia , t e le m a r k e te r  c a lle d  D is t r ib u te l ,  w h ic h  il le g a lly  te le m a r k e te d  

a d v e r t is in g  spec ia lty  p ro m o tio n a l item s to  A lask a  w ith o u t re g is te r in g  a s  a t e l e m a r k e te r  w ith  

the S ta te . W e  reco v ered  $ 1 0 ,0 0 0  in a tto rn e y 's  fe e s  a n d  c o s ts  in  th a t c a se  a n d  p r e v a i le d  on  

a p p e a l  to  th e  A la sk a  S u p re m e  C o u r t .

A n c h o r a g e  N is s a n  C o n s u m e r  P r o te c t io n  C a s e .  In  e a r ly  1995 th e  d e p a r tm e n t  w o n  a 

t h r e e - w e e k  ju r y  tria l a g a in s t  A n c h o ra g e  N is s a n  fo r  e n g a g in g  in  u n fa ir  a n d  d e c e p t iv e  

p r a c t ic e s  a r is in g  fro m  the  s a le  o f  e ig h t u sed  c a r s .  A n c h o ra g e  N is sa n  w a s  fo u n d  to  h a v e  

a c c e p te d  in  tra d e  sev e ra l u s e d  c a rs  th a t had  b e e n  in  m a jo r  a c c id e n ts  c a u s in g  s t r u c tu r a l  

d a m a g e . A fte r  m ak ing  re p a irs  th a t w e re  m ostly  c o s m e t ic ,  A n c h o ra g e  N is sa n  s o ld  th e  c a r s  

to  c o n s u m e r s  w ith o u t n o t i fy in g  th em  th a t th e  c a r s  h ad  b e e n  in  m a jo r  a c c id e n ts .  S o m e  o f
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th e  c a rs  w e re  u n safe  to  d r iv e  b u t so ld  an y w ay . T h e  ju r y  fo u n d  th a t A n c h o ra g e  N is s a n  h ad  

v io la te d  its  duty  to  d isc lo se  to  th e  p u rc h a s e r s  th e  fa c t th a t  th e  c a r s  h a d  p re v io u s ly  b e e n  in 

a c c id e n ts . O n  A p ril  14, 1 9 9 5 , th e  c o u r t  is su e d  a p e rm a n e n t  in ju n c tio n  a g a in s t  th e  illeg a l 

c o n d u c t,  a sse ssed  A n c h o rag e  N is sa n  c iv il p e n a lt ie s  o f  $ 6 4 ,0 0 0 ,  o r d e r e d  th a t  r e s ti tu t io n  b e  

p a id  to  the  in ju re d  c o n s u m e r s ,  an d  a w a rd e d  th e  s ta te  o v e r  $ 7 0 ,0 0 0  in a t t o r n e y 's  fees an d  

c o s t s .  T h a t  ca se  is a lso  o n  a p p e a l in th e  A la s k a  S u p re m e  C o u r t .

A d d it io n a lly ,  m y  d e p a r tm e n t  s e t t le d  a  c la im  in  F e b r u a r y  1996  th a t  

J o h n s o n /N is s a a / J e e p /E a g le  v io la te d  th e  te rm s  o f  th e  c o u r t 's  A p r i l  1 9 9 5  in ju n c tio n . 

J o h n s o n  N is sa n  a d m itte d  th a t it h ad  n o t c o m p lie d  w ith  th e  in ju n c t io n  to  th e  e x te n t  th a t it 

h a d  c o n tin u e d  to  in d u ce  c u s to m e rs  to  s ig n  an  " A s  Is"  d is c la im e r  o n  th e  p u rc h a s e  o rd e r  in  

th o se  c a se s  w h ere  a c u s to m e r  h ad  p u rc h a se d  a  u s e d  v e h ic le  a n d  p a id  fo r  a s e rv ic e  c o n tra c t  

fo r  th a t v eh ic le . U n d e r the  re c e n t se ttle m e n t, J o h n s o n  N issa n  s e n t  a  le t te r  o n  F e b ru a ry  2 0 , 

1 9 9 6 , to  the  a p p ro x im a te ly  5 0 0  c u s to m e rs  w h o  h a d  p u rc h a s e d  a  u s e d  c a r  w ith  a s e rv ic e  

c o n tr a c t  s in c e  th e  A p ril 1995 in ju n c tio n . E a c h  c u s to m e r  w as  a d v is e d  th a t  i f  th e  c a r  th e y  

p u rc h a s e d  had a  m a te ria l d e f e c t  a t th e  tim e  o f  s a le ,  th e  d e a le r s h ip  w o u ld  r e p a i r  th e  d e fe c t  

f r e e  o f  c h a rg e .  C u s to m e rs  w e re  a ls o  a d v is e d  th a t  th e  "A s Is"  d i s c la im e r  o n  th e  sa le  is 

in e f f e c t iv e  and  th a t the c u s to m e rs  h a v e  w a r r a n ty  c o v e ra g e  o n  th e  c a r s .  J o h n s o n  N is sa n  

a l s o  p a id  th e  S ta te  o f  A la s k a  $ 2 ,0 0 0  to  c o v e r  its  a t t o r n e y 's  fe e s  in  c o n n e c t io n  w ith  th e  

S ta t e 's  in v e s tig a tio n  an d  s e t t le m e n t o f  the  in ju n c t io n  v io la t io n .

T h ir ty - th re e  p u rc h a s e r s  o f  u se d  v e h ic le s  c o n ta c te d  A n c h o ra g e  N is sa n  in  

r e s p o n s e  to  the w a r ra n ty  c o v e ra g e  n o tic e s  th e  c o m p a n y  sen t p u r s u a n t  to  th e  s e tt le m e n t.  

A n c h o r a g e  N issan  su b m itte d  d o c u m e n ta tio n  in d ic a t in g  it p ro v id e d  to  th e s e  c o n s u m e rs  

d ia g n o s t ic  c h e c k s , r e p a ir s ,  a n d  re n ta l c a r  t r a n s p o r ta t io n  to ta lin g  in  e x c e s s  o f  $ 2 0 ,0 0 0 .

B lo c k  &  C le a v e r  M e a ts ;  R o b e r t  B r u e g g e m e y e r .  In  O c to b e r  1 9 9 5 , w ith  th e  h e lp  o f  th e  

B B B , w e  sc o re d  a v ic to ry  a g a in s t  a T e x a s -b a s e d  n a t io n a lly  n o to r io u s  " b a i t  a n d  sw itc h "  

m e a t se lle r , Bob B ru e g g e m e y e r, d o in g  b u s in e s s  in  A n c h o ra g e  a s  B lo c k  &  C le a v e r  M e a ts . 

B ru e g g e m e y e r  -  w h o  w as  p ro filed  n a tio n a lly  o n  A B C  T e le v is io n 's  2 0 /2 0  p ro g r a m  in 1983 

b y  A B C  co n su m er c o r re s p o n d e n t J o h n  S to sse l -- h a d  o p e ra te d  a s im ila r  " b a i t  an d  sw itc h "  

o p e ra tio n  in A laska from  1987 th ro u g h  1989. T h is  tim e  a ro u n d , w ith  th e  h e lp  o f  th e  B B B , 

A s s i s t a n t  A tto rn e y  G e n e ra l D a v e e d  S c h w a r tz  o b ta in e d  a p r e l im in a ry  in ju n c tio n  a g a in s t  

B ru e g g e m e y e r and his c o m p a n y , essen tia lly  ru n n in g  th em  ou t o f  A la s k a  in j u s t  tw o  m o n th s  

a f te r  th e y  o p e n e d . T h e  S ta te  w o n  m o s t o f  th is  c a s e  o n  s u m m a ry  ju d g m e n t  in  F e b ru a ry ,  

an d  a  s h o r t  tria l o n  the re m a in in g  is su e s  is s c h e d u le d  fo r  M a y .

H o m e  B u s in e s s  O p p o r t u n i t y  S e m i n a r  C o m p a n ie s .  W ith  B B B  h e lp ,  th e  d e p a r tm e n t 

e n f o r c e d  A la s k a 's  f iv e -b u s in e s s -d a y  c o o lin g  o f f  p e r io d  in  o b ta in in g  a  c o u r t- a p p ro v e d  
A ssu ra n c e  o f  V o lu n ta ry  C o m p lia n c e  w ith  F in a n c ia l  F re e d o m  R e p o r t ,  a U ta h -b a se d  h o m e
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b u s in e s s  o p p o r tu n ity  s e m in a r  c o m p a n y  that v is its  A la s k a  tw ice  a  y e a r .  W e  a lso  o b ta in e d  

o v e r  $ 2 0 ,0 0 0  in c o n s u m e r  re fu n d s  last Fall fo r  4 4  A la s k a n s  w h o  p u rc h a s e d  p ro d u c ts  f ro m  

a  C a l i f o rn ia - b a s e d  h o m e  b u s in e s s  o p p o r tu n i t ie s  s e m in a r  c o m p a n y  th a t v io la te d  th e  s a m e  

f iv e - b u s in e s s -d a y  c o o l in g  o f f  la w .

D i s c o u n t  A i r l in e  T ic k e t  O p e r a t i o n s .  T h e  A n c h o ra g e  P o lic e  D e p a r tm e n t  re c e n t ly  

c o n c lu d e d  a n  in v e s t ig a t io n  o f  R o n a ld  D o w n e y 's  a n d  L u c re t ia  D i le n a 's  in v o lv e m e n t  in  an  

a lle g e d  a ir l in e  d isco u n t tick e t b ro k e r in g  sca m . T h e  C iv il D iv is io n  w o rk e d  c lo s e ly  w ith  th e  

O ff ic e  o f  S p ec ia l P ro s e c u tio n s  a n d  A p p e a ls  ( " O S P A " )  o n  th is  is s u e , w ith  th e  re s u lt  b e in g  

th a t O S P A  f ile d  c r im in a l  c o n te m p t  o f  c o u r t  c h a r g e s  a g a in s t  D o w n e y  a n d  D ile n a  fo r  th e i r  

a l l e g e d  v io la t io n s  o f  a 19 9 3  s u p e r io r  c o u r t  in ju n c t io n  a g a in s t  u n fa ir  a n d  d e c e p t iv e  

p r a c t i c e s .

P y r a m i d  S c h e m e s .  T h e  C iv il  D iv is io n  w o r k e d  h a n d - in -h a n d  w ith  O S P A  d u r in g  a  

N o v e m b e r  1994  c r im in a l  p r o s e c u t io n  o f  p e r s o n s  in v o lv e d  in  a n  ille g a l " g if tin g "  c h a in  

d i s t r i b u to r  a n d  p y ra m id  s c h e m e .  In  p a r t ic u la r ,  th e  c o n s u m e r  p ro te c t io n  a t to rn e y s  m a d e  

p u b lic  a n n o u n c e m e n ts  in  th e  n e w s  m e d ia  w a rn in g  c o n s u m e rs  th a t  th e  " g if tin g "  s c h e m e  w a s  

i l le g a l  a n d  c o u ld  re s u lt  in  c r im in a l  p e n a lt ie s .  T h e s e  a n n o u n c e m e n ts  w e re  a c tu a l ly  h e a rd  

b y  th e  d e fe n d a n ts  in  the c r im in a l  c a se s  an d  p ro v id e d  s t ro n g  c i r c u m s ta n tia l  e v id e n c e  o f  th e  

d e f e n d a n t s ' c r im in a l  in te n t ,  w h ic h  is o f te n  d i f f ic u l t  to  p ro v e  in  th e s e  ty p e s  o f  c a s e s .

S te r e o  S p e a k e r s  S o ld  b y  V a n  D r iv e r s .  O n  A u g u s t 14, 1 9 % , th e  d e p a r tm e n t an d  th e  B B B  

is s u e d  an  a le r t  w a rn in g  c o n s u m e r s  in  A n c h o ra g e  a n d  th e  M a t-3 u  V a lle y  a b o u t  a  F re s n o ,  

C a l i fo rn ia ,  b ased  c o m p a n y  c a lle d  U n ited  A u d io  Im a g in g  ( " U A I " )  th a t se lls  s o -c a lle d  h ig h -  

q u a li ty  s te re o  sp e a k e rs  s u p p o s e d ly  at b a rg a in  p r ic e s  fro m  v a n s . T h e s e  s a le s ,  o c c u r r in g  in  

A n c h o r a g e  a n d  W a s il la ,  w e re  a p p a re n tly  b e e n  m a d e  in  v io la t io n  o f  A la s k a ’s c o n s u m e r  

p ro te c t io n  law s re q u ir in g  c o m p a n ie s  se llin g  m e rc h a n d is e  a t a p la c e  o th e r  th a n  th e ir  r e g u la r  

p la c e  o f  b u s in e s s  to  p ro v id e  p u r c h a s e r s ,  a t th e  t im e  o f  s a le ,  w i th  a w r i t te n  n o tic e  o f  th e ir  

r i g h t  to  re v o k e  th e  p u rc h a s e  a g re e m e n t  w ith in  f iv e  (5 )  b u s in e s s  d a y s  o f  th e  d a te  o f  

p u rc h a s e .  T h e  v an  d r iv e r s  m is re p re s e n t in g  th e  s p e a k e r s  a s  b e in g  v a lu e d  a t $ 1 ,5 0 0  a p a i r  

w h e n  in  fa c t  the s p e a k e r s  a p p e a r ,  a t b e s t ,  to  b e  w o r th  $ 1 5 0  a  p a i r .  T h e  s ta te  f ile d  a 

c o n s u m e r  p ro te c t io n  su it a g a in s t  the c o m p a n y  in  O c to b e r  a n d  o b ta in e d  a $ 7 5 ,0 0 0  d e fa u lt  

j u d g m e n t  a n d  in ju n c tio n  in  F e b ru a ry .

C o n c lu s io n

W e h a v e  w o rk e d  h a rd  to  m a x im iz e  th e  im p a c t o f  the  l im ite d  re s o u rc e s  w e  

h a v e  fo r  c o n s u m e r  p ro te c tio n  b y  w o rk in g  c lo se ly  w ith  the B B B , a s  w ell as  w ith  the  F e d e ra l



The Honorable Eric Croft
Re: Consumer Protection

A pril 13. 1997
Page 8

T r a d e  C o m m is s io n ,  s ta te  a n d  fe d e ra l  c r im in a l  e n f o r c e m e n t  a g e n c ie s ,  a n d  c o n s u m e r  

p ro te c t io n  e n fo rc e m e n t p r o g r a m s  in o th e r  s ta te s .

T h a n k  y o u  a g a in  fo r  e x p r e s s in g  y o u r  c o n c e rn s  o n  c o n s u m e r  p ro te c t io n

s ta f f in g  an d  e n fo rc e m e n t is s u e s .

B J R :c s s

c c :  D a v e e d  S c h w a rtz

P a t P o u rc h o t 

C h ry s ta l  S m ith  

D e b  B eh r

S in c e re ly ,

B R U C E  M . B O T E L H O  
A T T O D M t:V  O C W C D  A I

B Y : B a rb a ra  J .  R itc h ie

D e p u ty  A tto rn e y  G e n e ra l

I SMITHC LEGIS r  CROFTCP AiM
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M E M O R A N D U M

T O : R e p re se n ta tiv e  E ric  C roft

F R O M : G in a  S part
L eg is la tiv e  A n a ly s t

R E  T h e  N u m b e r  o f  B e tte r  B u s in e ss  B u re a u s  in  A la s k a  a n d  S ta te  F u n d in g  fo r  C o n s u m e r
P ro te c t io n  S e rv ic e s  (F Y 8 6 -F Y 9 7 )
R esea rch  R eq u es t 97 .085

Y ou w an ted  to know  h o w  m an y  B etter B usiness B ureaus are curren tly  o p era tin g  in  A laska. Y ou  also 
asked  for a b reak d o w n  o f  fund ing  fo r co n su m er p ro tec tio n  serv ices  w ith in  the  s ta te  D ep artm en t o f  
L aw  fro m  F Y 8 6  th ro u g h  F Y 9 7 . T h e  fo llo w in g  is  a  b r ie f  d esc rip tio n  o f  s ta te  B e tte r  B usin ess  
B ureaus. In add ition  w e  p rov ide b ackground  on sta te  fund ing  for co n su m er p ro tec tio n  serv ices along 
w ith  a tab le  an d  ch a rt illu s tra tin g  th is  fu n d in g  h isto ry .

B e t te r  B u s in e s s  B u re a u s  in  A la s k a

T h e  N a tio n a l B e tte r  B u s in e ss  B u reau  is a p riv a te  n o n p ro fit o rg an iza tio n  b eg an  o v e r 80 y ea rs  ago. 
B usin ess  leaders jo in  th e  o rg an iza tio n  by p ay in g  a m em b ersh ip  fee and ag ree in g  to re sp o n d  to any 
co m p la in ts  filed by  co n su m ers  against their businesses. T h e  B ureau  does no t en fo rce  law s b u t rather 
m ed ia tes  d isp u tes b e tw een  co n su m ers  and b u s in esses . C o n su m ers  m ay  file  co m p la in ts  ag a in s t any 
b u sin ess  th rough  the  B B B . B u t n o nm em bers are n o t ob lig a ted  to  respond  to th e se  co m p la in ts . All 
co m p la in ts  a re  k ep t o n  file an d  are op en  to  the  p u b lic , m ak in g  the local ch a p te rs  o f  th e  B u reau  an 
ex c e lle n t re so u rce  fo r co n su m ers .

A c c o rd in g  to  B la ir S ch aad , a rep resen ta tiv e  o f  the F a irb an k s B e tte r B u sin e ss  B u reau , A lask a  has 
fou r B B B  o ffices , lo ca ted  in A nchorage, K enai, F a irb an k s, and  the M atan u sk a -S u s itn a  V alley  
(W asilla ). C u rren tly  o n ly  the F a irb an k s and  K enai o ffic es  have  a  d irec to r. T h e  fo rm er d irec to r o f  
th e  A n c h o ra g e  B B B , R ick  G ilm o re , is no  lon g er w o rk in g  fo r the o rg an iza tio n . T h a t o ffice  is 
c u r re n tly  g o in g  th ro u g h  an in terna l reo rg an iza tio n  b u t is still tak in g  co m p la in ts  from  consum ers. 
In ad d itio n , the M atan u sk a -S u sitn a  o ffice is w ork ing  c lo se ly  w ith  the A n ch o rag e  o ffice  s ta ff  to assist 
c o n s u m e rs  an d  is a lso  co n c en tra tin g  on  b u ild in g  its  ow n  m em b ersh ip  in  the M at-S u  V alley . M s.



Table 1
Authorized Appropriations for Consumer Protection, 

Alaska Department of Law (FY86-FY97) 
(dollars in thousands)

Year -
Consumer Antitrust 

D iv i s i o n r
-CT Jf '  1

Fair 
.^Business 
^ P ra c tic e s --  

Division '  7
• * - - -  i - -v  •

Fair Business 
PracUcesBudeeti

.* -?Ui: A t - °  -
^ m th in  G e n e r a l  r;r 
f|lf£gal Services'^:

; Total

F Y 8 6 873 .9 8 7 3 .9

F Y 8 7 6 23 .9 168.3 7 9 2 .2

F Y 8 8 316 .2 252.8 5 6 9 .0

F Y 8 9 321.5 463.6 785.1

F Y 90 3 04 .9 485.6 790 .5

FY 91 0 497.5 ' 4 9 7 .5

F Y 9 2 171.6 511.5 683.1

F Y 93 5 7 1 .4 5 7 1 .4

F Y 9 4 5 7 1 .4 5 7 1 .4

FY 95 575 .6 5 7 5 .6

F Y 9 6 415 .6 4 1 5 .6

F Y 9 7 349.5 3 49 .5

S ources: L eg is la tiv e  F inance  D iv ision , Operating Budget for Department o f Law, fo r F Y 8 6 -F Y 9 6 . 
F u n d in g  fo r F Y 9 7  p ro v id ed  b y  D iv is io n  o f  A d m in is tra tiv e  S erv ices, D e p a rtm en t o f  L aw .

N ote: F o r th e  years F Y 86-F Y 92, D epartm ent o f  L aw 's (D O L) C onsum er P ro tec tio n  S erv ices  fund ing  
and fu n c tio n s  w ere  shared  w ith  A n titrust D ivision. In FY 93, the tw o  d iv is io n s  w e re  co m b in ed  in to  
the F a ir  B u sin ess  P rac tices D ivision. In FY 97, the budget for Fair B usin ess  P rac tices w as  co m b in ed  
w ith  th e  b u d g e t fo r D O L 's  G eneral L ega l S erv ices. T he S349.5 figure fo r F Y 9 7  is an  estimated 
budget projection for F a ir  B u sin ess  P rac tices w ith in  the b udget fo r G en era l L egal S erv ices.

P rep a red  b y  L eg is la tiv e  R esea rch  S erv ices, (9 7 .0 8 5 ) A pril 1997.
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TO: Legislative Information Office, Kenai. Alaska

FAX: (907) 283-3075

RE. HB 203 - House Labor & Commerce Committee Hearing 4/23/97

Please forward our written testimony to tne committee - Thanks!

FROM; Thomas and Patricia Vincent
P.O. Box 1485 

Kenai, Alaska 99611

PHONE: (907)283-3378 home
FAX: (907) 283-8072

DATE: April 23. 1997



APR-23-97 WED 11:09 KENAI LIO FAX NO. 2833075 P. 02
4-23—1997 12 = 0SPM FRCM

TO :

from :

WRITTEN TESTIMONY HP 203

The House Labor & Commerce committee 

Thomas and Patricia Vincent 
P.O.Box 1485 

Kenai. Alaska 996i 11

DATE:

(907) 283-3378 

April 22, 1997

W e arc writing to urge your support of House B3t No. 203, “An Act relating to  actions for unlawful 

trade practices". We have been unpleasantly introduced to the legal system and to the realization there 

is no protection available to  consumers in this state. As coosumers who have had to  become involved In 

am expensive and still on-going litigation, we realize that there is no protection for the majority o f the 

citizens in Alaska who are unfortunate enough to do business in good faith with someone who 

misrepresents themselves or their business or product. The laws stated in Artide 03, UNFAIR TRADE 

PRACTICES AND CONSUMER PROTECTION, Section 45.50.471, UNLAWFUL ACTS AND PRACTICES appear 

to be unenforceable without involving an attcmey.

We sincerely feel that the State of Alaska h?s a duty to protect the consumers from many unlawful acts 

and practices in consumer-related issues. In our area, the local Better Business Bureau (B68) is 

uncertain o f their future in the enmmunity. At this time it is the only source our sta te  offers for 

"consumer protection". If the BBB closes, everyone with small consumer complaints will bo left 

completely out of the picture.

Our particular situation has left us with no recourse but to  hire an attorney to represent our interests. 

There has been absolutely no other avenue available to  us. We are now well into the second year of 

paying attorney fees, and are still awaiting a superior court date. It is our understanding that only 30% 

o f our attorney fees can be awarded to us when and if we do win tho law suit. Perhaps the most 

distressing thing to us is that the business/person named in our suit is continuing his trade with other 

unsuspecting consumers due to  length of time it is taking to litigate the problem. While we certainly 

understand that a person is considered innocent until proven guilty, a great deal of damage can occur in 

the time it takes for the legal system to act. A  consumer protection agency w ith  the 

au thority  to  deal w ith  specific problems and to  act on correcting them  in a tim ely 

manner Is needed immediately.

Please do your part to  protect your constituents. We urge your support of this much needed legislation!
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A  K F  I R  G
J r*  * %  A L A S K A  P U B L I C  I N T E R E S T  R E S E A R C H  GROUP

Post Office Box 101093 I Anchorage, Alaska 99510-1093  

. (907) 278-3661 FAX (907) 278-9300

S u p p o r t  HB 203 APR 2  2  t9S7
To members o f House L abor and Commerce C om m ittee  
From: S te v e  Conn, AkPIRO 507 E. S t .  S u i t e  202 
A n c h o ra g e ,  A la sk a  99501

R e p r e s e n t a t i v e  Dyson o f f e r s  a r e a l i s t i c  s o l u t i o n  
t o  consum er p r o t e c t i o n  by a l lo w in g  v i c t i m s  t o  
s t o p  f u t u r e  a c t s  o f  f r a u d  and by a s s u r i n g  t h a t  
v i c t i m s  have  t h e i r  l e g a l  e x p e n s e s  p a i d .  The s t a t u t e  
was w r i t t e n  when t h e  s t a t e  was i t s  c h i e f  
e n f o r c e r .  Now p r i v a t e  p a r t i e s  do t h e  jo b  
th e m s e lv e s .  The c h a n g e s  recommended a r e  n e e d e d .



C o m m ittees  
Labor & Commerce 
Legislative Council 

World Trade 
Trade & Tourism 

Special Committee 
on Fisheries

Alaska State Legislature

Representative Eugene Kubina
House Minority Leader

A P R  I 8 1 9 9 7

D u rin g  Session: 
Alaska State Capitol 

Juneau, Alaska 99801-1182

D u rin g  In terim : 
P.O. Box 2463 

Valdez, Alaska 99686

MEMORANDUM

TO: Representative N o rm  Rokeberg, Chair
Labor and Commerce Committee

FR : Representative Gene

RE: HB 4 9 /H B  203

DATE: April 8 ,1 9 9 7

Please consider this a request to hear HB 49 and HB 203. As explained in the 
attached memo, the A laska Commission on Aging is ve ry interested in 
House Bill 49 and House B ill 203. A laskans lose m illions each year to 
fraudu lent companies and seniors represent a g roup often targeted. Thank 
you fo r considering my request.

Juneau Office (907) 465-4859 Toll Free 1-888-465-4859 Fax (907) 465-3799 
Valdez LIO (907)835-2111 Fax (907) 835-2097 E-Mail: representative_gene_kubina@legis.slate.ak.us

mailto:representative_gene_kubina@legis.slate.ak.us


P.O. BOX 110209 
JUNEAU, AK 99811-0209 

(907)465-3250 
FAX: 465-4716

Alaska Commission on Aging

A pril 4 , 1997

T h e H o n o ra b le  G en e  K u b in a  
A la sk a  S ta te  R e p re sen ta tiv e  
A la sk a  S ta te  L eg is la tu re  
S ta te  C ap ito l, R o o m  4 04  
Ju n eau , A K  9 9 8 0 1 -1 1 8 2

D ear R ep re se n ta tiv e  K u b in a :

O n M arch  10, 1996 the A la sk a  C o m m iss io n  on  A g in g  tran sm itted  R eso lu tio n  97-5  (co p y  
a ttach ed ) to  th e  H o u se  L a b o r an d  C o m m erce  co m m ittee . T h e  re so lu tio n  re q u e s te d  a  c o m m itte e  
h ea rin g  in su p p o rt o f  th e  n eed  to  e s tab lish  a C o n su m e r P ro tec tio n  D iv is io n  as s ta ted  in  SB 6 and  
H B 49 . S in c e  th en , H B  2 03  h as  b een  in tro d u ced  by  R ep re sen ta tiv es  C ro ft and  D y so n . T h e  
C o m m iss io n  ag a in  re cen tly  s ta ted  its in te re st in  a co m m ittee  hearing . C o n su m e r p ro tec tio n  is o f  
in c reas in g  in te re st to  sen io rs  o f  th e  S ta te  o f  A lask a  in  th a t c itizen s  o f  th is  s ta te  lo se  an  av e rag e  o f  
S 10 m illio n  p e r  y e a r  to te le m a rk e tin g  fraud  a lo n e  an d  a  g rea t p ro p o rtio n  o f  th e se  v ic tim s are 
A la s k a ’s e ld erly . T h e  C o m m iss io n  feels th a t c rea tio n  o f  a C o n su m er P ro tec tio n  D iv is io n  w o u ld  
sav e  the  S ta te  m o n ey  b y  m a k in g  it m o re  d ifficu lt for frau d u len t so lic ito rs  to  do  b u s in e ss  in  th e  
S ta te  o f  A lask a .

P lease  c o n s id e r  ag a in  th e  u rg e n cy  in h o ld in g  a h ea rin g  co n cern in g  H B  49 . T h an k  y ou  fo r y o u r 
a tten tio n  to  this.

S incere ly ,

D o n  H o o v e r 
C h air

D H /n l
A ttach m en t

i. \shsrcd\3coa\nan\lcgislJl\ISclctl.doc



INTERNET ADDRESS: 
acoa@admin.state.ak.us

P.O. BOX 110209 
JUNEAU, AK 99B11-0209 

(907) 465-3250 
FAX: 465-4716

Alaska Commission on Aging

RESOLUTION 97-5

In  support o f  holding a hearing concerning the need fo r  a consumer protection division
within the Department o f  Law

W H E R E A S , c o n su m er p ro tec tio n  is o f  p a r tic u la r  im p o rtan ce  to sen io rs ; and

W H E R E A S , frau d u len t acts v ic tim iz in g  sen io rs  a n d  p eo p le  o f  a ll ages • A la sk a  is o c c u rr in g  
w ith  in c reas in g  freq u en cy ; and

W H E R E A S , th e re  is a  n e '.d  to h ea r fro m  the  p u b lic  o n  issu es  co n c e rn in g  frau d u len t 
so lic ita tio n s ; and

W H E R E A S , c itizen s  o f  the  S ta te  o f  A la sk a  w o u ld  b en e fit fro m  a  c o n su m er p ro tec tio n  d iv is io n ;

T H E R E F O R E , B E  IT  R E S O L V E D  th a t the  A la sk a  C o m m iss io n  o n  A g in g  req u es ts  th e  L a b o r 
and  C o m m e rce  C o m m ittee  ho ld  h ea rin g s  o n  th is  su b jec t.

A d o p ted  th is  4 th  d ay  o f  M arch , 1997.

D o n a ld  H o o v e r, C h a ir

mailto:acoa@admin.state.ak.us


Alaska State Legis lature

- Interim (May-Dee.) - 
10928 Eagle River Rd , Suite 140 

Eagle River Alaska 99577 
■a (907) 694-6683 
FAX (907) 694-1015

- Session (Ian -May) - 
Alaska State Capitol 
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«  (907)465-2199 
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present at iveJ 'ro(J_ Dyson 

(n'Legis slate nk us
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R e p r e s e n t a t i v e  F r e d  D y s o n

HB 203 
Sponsor Statem ent 
Consum er Protection from Unlawful Trade Practices

"A n  A ct re la tin g  to actions fo r u n la w fu l trade practices."

A laskan consumers have Orown increasingly vu lnerab le to fraud since 
the Dept, o f Law ’s Consumer Protection Section was elim inated in the 
late 1980s.

Know ing that ou r state’s enforcement efforts are weak, sw indlers prey 
heavily on ou r citizens, giving us a dubious reputation as easy targets, 
and costing us an estimated $10 m illion  a year in telemarketing fraud 
alone. W e continue to lag fa r behind other states iii p rov id ing 
protection to ou r consumers-especia lly e lde rly  A laskans, who are 
pa rticu la r ly  vu lnerab le .

Though Alaska's state government consumer protection apparatus is 
inadequate to protect ou r citizens, we can empower ord inary A laskans 
to fight back against consumer fraud . HB203 gives Alaskan's their own 
"teeth ."

Typ ica lly , cheated citizens are daunted from  pursuing claims against 
sw ind lers in civil court, because the scam artists can a ffo rd  to hire 
lawyers to outgun the citizens. HB203 empowers citizens to attract 
attorneys to take their cases, because it awards prevailing  p laintiffs fu ll 
reasonable attorney fees at the p revailing rate.

HB203 also raises the ceiling fo r statutory damages--set in 1978 when 
firs t enacted -from  $200 to $500, and provides fo r automatic trip le 
damages. Private p laintiffs who lose a case against a shyster wou ld not 
have to pay attorney fees unless their claim was frivo lous.

The b ill a llow s a person to pursue a claim on behalf o f another person, 
so e lde rly  or disabled people who have been cheated w ou ld  not have to 
m ount their ow n court cases.

N o one cou ld begin a lawsuit m ore than two years after an alleged 
v io la tion  o f Alaska's consumer protection laws, and anyone bringing a 
law suit w ou ld  have to first notify in w riting the person they intended 
to sue.

HB203 w ou ld  he lp to level the p laying field again, giving the common 
A laskan citizen some small advantage in protecting h im self o r herself 
from  sw ind lers.



LEG AL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M M arch  25, 1997

S U B J E C T : Sectional S u m m ary  o f  H B  2 03  (W o rk  O rd e r N o. 2 0 -L S 0 5 5 3 \K )

T O : R epresen ta tive  F red  D y so n  
A ttn : Pat H arm an

T heresa  B an n is te r 
L eg isla tive  C o unse l

F R O M :

Y ou h av e  re q u e s te d  a sectional su m m ary  o f  th e  ab o v e -d esc rib ed  b ill.

As a  p re lim in ary  m atter, note that a  sec tio n a l su m m ary  o f  a b ill shou ld  no t be  c o n s id e red  an  
au th o rita tiv e  in te rp re ta tio n  o f  the b ill. T h e  d e sc r ip tio n s  o f  th e  sec tio n s  n ecessa rily  c o n ta in  
som e g en e ra liza tio n s  and sim plifica tions. A s a  resu lt, p lease  keep in m ind tha t the  b ill i ts e lf  
is the  b e s t s ta te m e n t o f  its con ten ts.

S e c t io n  1. A m en d s  AS 45 .50 .4 7 3 (c ). T h is  s u b se c tio n  p ro v id es  a  rem ed y  fo r v io la tin g  
A S 4 5 .5 0 .4 7 3 , w h ich  requ ires that ce rta in  d is c lo su re s  be m ade fo r the co sts  o f  ce rta in  
te lep h o n e  serv ices. T he am en d m en t sh o w s how ' the su b sec tio n  re la tes  to  A S 4 5 .5 0 .5 3 1(a) 
and  its ch an g es .

S ec tio n  2. A m en d s  A S 45.50 .531(a). A S  45 .50 .531  re la tes  to  p riv a te  ac tio n s  fo r u n law fu l 
ac ts  a n d  p rac tic e s  id en tified  u nder A S 4 5 .5 0 .4 7 1 . E x p an d s  w ho  can  bring  an  ac tio n  u n d e r 
the sec tio n  to in c lu d e  persons who are ag g riev ed  (as a resu lt o f  the unlaw'ful ac t o r p rac tice ). 
A llo w s  a p e rso n  to  recover for each  u n law fu l a c t  o r  p ra c tic e  the g rea te r o f  th ree  tim e s  th e  
ac tua l d a m a g e s  o r  $500. R em o v es the  re q u ire m e n t th a t  the v io la tio n  be w illfu l in  o rd e r to  
re c e iv e  tr ip le  d am ag es . A llo w s a  co u rt to  a w a rd  o th e r  necessa ry  an d  p ro p e r re lie f. S ta tes  
tha t th e  sec tio n  d o es not p reven t a person  from  p u rsu in g  o th e r av a ilab le  rem ed ies  a s  w ell as 
b rin g in g  an  ac tio n  u n d er th is  section .

S ec tio n  3. A m en d s  A S 45.50.531 (f). T h is  su b sec tio n  estab lishes h o w  long a  p e rso n  h as  to  
bring  an  ac tio n  u n d er the section. T he a m en d m e n t s ta tes  that the p erio d  o f  tim e  a llo w ed  to 
bring  th e  ac tio n  sta rts  w hen the person  d isco v e rs  o r  re a so n ab ly  sh o u ld  have d isco v e red  th a t 
the basis  for the  ac tio n  arose from  an  ac t o r  p ra c tice  d ec la red  un law fu l u n d er A S  4 5 .5 0 .4 7 1 . 
T h e  p e rso n  h as  tw o  years to  b ring  the ac tio n .



Representative Fred Dyson
March 25, 1997
Page 2

S e c tio n  4. A dds tw o  new  sec tions to  the  a rtic le  on unfa ir trade p rac tices  and  co n su m e r 
p ro tec tio n .

A S 45 .50 .535 , A llow s any person  to  b rin g  an ac tio n  in  court to  stop a  se lle r o r le s so r from  
co n tin u in g  to engage in an unlaw ful act o r  p ractice . S ta tes that an  ac tio n  u n d er th is  sec tio n  
is in ad d itio n  to  any  o th er righ t to b ring  an  ac tio n  u n d er o ther law .

E stab lishes co n d itio n s  for b ringing  the  action . F irst, the person m ust g ive  the se lle r o r  lesso r 
w ritten  notice tha t the person  will b rin g  the  ac tion  u n less  the se lle r o r le sso r p ro m p tly  s to p s  
th e  u n law fu l ac t o r  p ractice . S econd , th e  se lle r o r le sso r m ust fail to  p ro m p tly  s to p  th e  
u n law fu l ac t o r  p ra c tice  a fte r the no tice .

S ta tes that a person  d o es  n o t have to  su ffe r d am ag es or o therw ise be in jured in  o rder to  bring 
th e  ac tio n  u n d er th is  sec tion .

A S  45 .50 .537 . E stab lishes the rules fo r aw ard in g  a tto rney  fees and  costs in an ac tio n  b rough t 
u n d er A S  45.50,471 - 45 .50 .561 . D irects a  court to  aw ard a prevailing  p la in tif f  (the  p e rso n  
w h o  brings the ac tion  and w ins) co sts  as a llo w ed  by co u rt rule and  full re aso n ab le  a tto rn e y  
fees at the p revailing  price. P rohib its a  co u rt from  requ iring  a p riv a te  p la in t if f  w h o  lo ses  to  
p ay  a tto rn ey  fees o r co sts  to the d e fen d an t u n less  the ac tion  w as frivo lous.

S e c tio n  5. R ep ea ls  A S  4 5 .5 0 .5 3 1(g). T h is  is the cu rren t subsec tion  on  a tto rn ey  fees and  
c o s ts  fo r  p riv a te  ac tio n s  u n d er AS 4 5 .5 0 .5 3 1 .

I f  I m ay  be o f  fu rth e r assistan ce , p lease  adv ise .

T L B :jd r  
9 7 -2 19 .jdr
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A dult Protective Services A la s k a  C o m m is s io n  o n  A g in g
Inform ation & Referral Long Term  Care O m budsm an
A ssisted L iving L icensing 
CH O ICE for the Elderly H om e Care

D E P A R T M E N T  O F  A D M IN IS T R A T IO N  
D IV IS IO N  O F  S E N IO R  S E R V IC E S

STATE OF ALASKA Tony Knowles, Governor

A la s k a  C o m m is s io n  o n  A g in g
PO Box 110209 
Juneau, AK 99811-0209 
Phone (907)465-3250  
FAX (907) 465-4716

M arch  10, 1997

T h e  H o n o ra b le  N o rm a n  R o k eb u rg  
A la sk a  S ta te  R e p re se n ta tiv e  
A la sk a  S ta te  L e g is la tu re  
S ta te  C ap ito l, R o o m  24  
Ju n e a u , A K  9 9 8 0 1 -1 1 8 2

D e a r  R e p re se n ta tiv e  R o k eb u rg :

A ttach e d  p le a se  find  R e so lu tio n  97-5  w h ich  w as ap p ro v ed  b y  th e  A lask a  C o m m iss io n  o n  A g in g  
M arch  4, 1997 . T h is  re so lu tio n  is in su p p o rt o f  h o ld in g  a h ea rin g  co n ce rn in g  th e  n eed  fo r  a 
c o n su m e r  p ro te c tio n  d iv is io n  as s ta ted  in H B  49.

S in cere ly ,

Jan e  P o lla rd  D em in ert 
E x ec u tiv e  D ire c to r

JD /n l
A tta c h m e n t



R e p r e s e n t a t i v e  F r e d  D y s o n

Alaska S ta te  Legislature

- Interim (May-Dee I - 
10928 Eagle River Rd , Suite 140 

Eagle River. Alaska 99577 
0(907)694-6683 
FAX (907) 694-1015 M E M O R A N D U M

• Session ||nn -May) - 
Alaska State Capitol 

luneau. Alaska 99801-1182 
® (907) 465-2199 
FAX |907| 465-4587

From:
Date:
Re:

T o : ’ Representative Norm  Rokeberg, Chairman 
House Labor & Commerce Cor 
Representative Fred Dyson 
A p ril 9 ,1997  
HB203

Toll Iree 18001 342-2199

I am respectfu lly requesting a hearing fo r HB203 at you r earliest 
convenience.

It could be to the benefit o f the Labor & Commerce Committee to hear 
SSHB49 and HB203 during the same meeting. Both SSHB49 and HB203 
address the same issues and have sim ilar witnesses testifying.

We w ou ld  like  the committee to hear teleconferenced testimony from  
potential witnesses including: The Department o f Law; The Better 
Business Bureau; and consumers who have been defrauded.

Please find attached:
• Sponsor Statement
• Sectional Analysis
• Fiscal Note

Before the hearing, I  w ill submit the Attorney General's description o f the 
current consumer protection program .

I f  you have any questions please contact Pat Harman in my office at x2195

- E-mail - 
Representative_Frcd_Dyson 

(s'Legis stale ak us

• Internet - 
http //wwwakrepublicans org
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R e p r e s e n t a t i v e  F r e d  D y s o n

Alaska S ta te  Legis lature

- Interim (May-Dee i - 
'28 Eagle River Rd Suite I-JO 
Eagle River, Alaska 99577 

•a .9071694-6683 
fax (907) 694-1015

- Session (Ian -May) - 
Alaska State Capitol 

Iuneau. Alaska 79801-1182 
*■1907)465-2199 
FAX |907| 465--1587

Toll free (SOOl 342-2199

M EM ORANDUM

A pril 18 ,1998

To: M ajority Members o f House Labor & Commerce Committee
and House Judiciary Committee

From : Representative Fred Dyson

Subject: CSHB 203(JUD)
"An Act relating to actions for un law fu l trade practices."

I am circulating Co-Sponsor slips to the majority members o f the two 
committees that had hearings on this b ill p rio r to it being sent to the flo o r 
fo r a vote. The B ill is supported by numerous seniors groups, and the 
State Chamber o f Commerce has no objection to the Bill.

I w ould encourage you to consider co-sponsoring this Bill.

• E-mail - 
;preser.tative_Fred_Dvsen

<ii legis slate ak us

• Interne! -
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C S F O R  H O U S E  B IL L  N O . 203 (JU D )

LN T H E  L E G IS L A T U R E  C F  TH E S T A T E  O F  A L A S K A

T W E N T IE T H  L E G ISL A T U R E  - S E C O N D  S E SSIO N

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE DYSON

A B IL L  

F O R  A N  A C T  E N T IT L E D  

" A n  A c t re la tin g  to  a c tio n s  fo r  u n la w fu l t r a d e  p ra c tic e s ."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S ec tio n  1. AS 0 9 .6 0 .0 1 5  is am en d ed  by adding  a new  subsec tion  to read :

(c ) T h is  sec tio n  is su b jec t to AS 45 .50 .537 .

* S ec . 2. AS 4 5 .5 0 .4 7 3 (c ) is am en d ed  to read:

(c) A v io lation  o f  th is section constitutes an unfair o r  decep tive act o r  practice 

u nder AS 4 5 .5 0 .4 7 1 . ] t  [N O T W IT H S T A N D IN G  AS 4 5 .5 0 .5 3 1 (a ), IT ] is p re su m ed  

that actual d am ag es  to  th e  co n su m er u n d e r  AS 4 5 .5 0 .5 3 1 (a ) are eq u a l to the co s t o f 

the service p ro v id ed  p lu s  $ 200 . A dditional dam ages m ust be p roved .

* S ec . 3. AS 4 5 .5 0 .5 3 1 (a ) is am en d e d  to read:

(a) A person  w h o  su ffe rs  an ascertainable loss o f  m oney or property  as a  result 

o f  another p e rso n ’s ac t o r  p rac tice  dec lared  unlaw ful by A S 45 .50 .471  m ay b rin g  a 

civ il action to re co v e r fo r  e a c h  u n law fu l ac t o r  p r ac tic e  th re e  t im e s  th e  actual 

dam ages or $500  [$ 2 0 0 ], w h ich ev e r is greater. [TH E C O U R T  M A Y , IN  C A S E S  O F  

W ILFU L V IO L A T IO N , A W A R D  UP TO  TH REE TIM ES T H E  A C T U A L  D A M A G E S

-I- CSHB 203OUD)
New T e x t  U n d e r l in e d  I DELETED TEXT  BRACKETED]
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SUSTAINED ] The court may provide other relief it considers necessary and proper. 

Sothinu in this subsection prevents a person who brings an action under this 

subsection from pursuing other remedies available under other law, including 

common law.

* Sec. 4. AS 45.50.531 is amended by adding new subsections to read:

i.i) If a person receives an award of punitive damages under (a) of this section, 

the court shall require that 50 percent of the award be deposited into the general fund 

of the state under AS 09.I7.020(j). This subsection does not grant the state the right 

to file or join a civil action to recover punitive damages.

(j) The commissioner of administration shall separately account for money 

received under (i) of this section that is deposited in the general fund. The annual 

estimated balance in the account may be appropriated by the legislature for the 

expenses of the fair business practices section of the Department of Law.

* Sec. 5. AS 45.50 is amended by adding new sections to read:

Sec. 45.50.535. Private injunctive relief, (a) Subject to (b) of this section 

and in addition to any right to bring an action under AS 45.50.531 or other law, any 

person who was the victim of the unlawful act, whether or not the person suffered 

actual damages, may bring an action to obtain an injunction prohibiting a seller or 

lessor from continuing to engage in an act or practice declared unlawful under 

AS 45.50.471.

(b) A person may not bring an action under (a) of this section unless

(1) the person First provides written notice to the seller or lessor who 

engaged in the unlawful act or practice that the person will seek an injunction against 

the seller or lessor if the seller or fails to promptly stop the unlawful act or 

practice; and

(2) the seller or lessor fails to promptly stop the unlawful act or 

practice after receiving the notice.

Sec. 45.50.536. Mediation. Notwithstanding the other provisions of 

AS 45.50.471 - 45.50.561. a civil action under AS 45.50.531 or 45.50.535 may be 

submitted to mediation under the Alaska Rules of Civil Procedure. The mediation 

must begin within 30 days after the court’s order for mediation. During mediation, the

CSHB 203(JUD) -2-
Hew Tex~  U n d e r l in e d  /DELETED TE X T  BRACKETED]
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court may, if it is determined appropriate by the court, enjoin the defendant from 

engaging in ihe act or practice that is the subject of the civil action.

Sec. 45.50.537. Attorney fees, costs, and damages, (a) In an action brought 

by a private person under AS 45.50.471 - 45 50.561, a prevailing plaintiff shall be 

awarded costs as provided by court rule and full reasonable attorney fees at the 

prevailing reasonable rate.

(b) Unless the action is found to be frivolous, in an action brought by a private 

person under AS 45.50.471 - 45.50.561. a prevailing defendant shall be awarded 

attorney fees and costs as provided by court rule. If the action is found to be 

frivolous, the attorney fees to be awarded to the defendant shall be full reasonable 

attorney fees at the prevailing reasonable rate.

(c) Notwithstanding the other provisions of this section, in an action brought 

by a private person under AS 45.50.471 - 45.50.561. if the plaintiff is not the 

prevailing party and if the court finds that the action was brought by the plaintiff to

/ obtain a competitive business advantage, the court shall award a prevailing defendant 

costs as provided by court rule, full reasonable attorney fees at the prevailing 

reasonable rate, and any damages suffered by the prevailing defendant as a result of 

the plaintiffs allegations.

 -----  (d) In this section, "frivolous” means

(1) not reasonably based on evidence or on existing law or a reasonable 

extension, modification, or reversal of existing law;(^r}

(2) brought to harass the defendant or to cause unnecessary delay or 

needless expense.

* Sec. 6. AS 45.50.531(g) is repealed.

* Sec. 7. AS 45.50.536, enacted by sec. 5 of this Act, only applies to causes of action that 

accrue on or after the effective date of this Act.

-3-
N e w  ?e . y :  U n d e r l i r .e d  [ DELETED TE X T  3FACXETED]
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ALASKA STATE LEGISLATIVE COMMITTEE

TELEMARKETING FRAUD 
POSITION PAPER 

1998

AARP POSITION:

Promote adequate funding for the enforcement of consumer protection laws against 
telemarketing fraud.

DISCUSSION:

Although Alaska law does impose criminal penalties for telemarketing fraud, it is not 
adequately enforced for lack of funding. Alaska has a responsibility to protect its citizens 
from fraudulent activity. Additional staffing in the Attorney General’s office is needed to 
receive and act on complaints from the public. Also, Alaskans need to be regularly 
warned of fraudulent activity taking place in the state.

Current statistics indicate that telemarketing fraud costs the people of Alaska 
approximately ten million dollars a year, and appears to be increasing.

The law should be amended to:

1. Require that telemarketers file a bond to compensate consumers who may be 
defrauded by the seller’s acts;

2. Ban all courier pick-ups associated with telemarketing sales, unless the consumer 
has the opportunity to inspect the goods before any payment is collected;

3. Prohibit telemarketers from directly accessing any consumer’s bank, savings, 
trust, stock, or bond account as a method of collecting payment for goods and 
services; and

4. Include a more substantial list of deceptive practices.

(Over, please)

American Association o f  Retired Persons 601 K Street, N .W ., W ashington, D C  2 0049  (2 0 2 )4 3 4 -2 2 7 7



N ational A ssociation ot Retired F ed era l Em ployees

CHAPTER
and 2088 

(The A l a s k a  F e d e r a t i o n ) M a y  5 ,  1 9 9 7

Rep. Ga i l P h i l l i p s  
H o u s e  S p e a k e r  
A l a s k a  L e g i s l a t u r e  
J u n e a u ,  A l a s k a

S e n . M i k e  M i l l e r  
S e n a t e  P r e s i d e n t  
A l a s k a  L e g i s l a t u r e  
J u n e a u ,  A l a s k a

D e a r  Rep. P h i l l i p s :  
and S e n a t o r  M i l l e r :

Th e  a t t a c h e d  r e s o l u t i o n s  w e r e  a p p r o v e d  at the r e c e n t  N a t i o n a l  
A s s o c i a t i o n  of R e t i r e d  F e d e r a l  E m p l o y e e s  A l a s k a  F e d e r a t i o n  c o n v e n­
tion h e l d  in W a s i l l a  Ma y  3 - 4 , / 9  97 .

Th e 1200  c h a p t e r  m e m b e r s  in A l a s k a  r e p r e s e n t  a p p r o x i m a t e l y  5500  
c i v i l i a n  f e d e r a l  a n n u i t a n t s  in our sta te , and the it em s a d d r e s s e d  
in t h e s e  r e s o l u t i o n s  are of c r i t i c a l  i m p o r t a n c e  to our  r e t i r e e s  
and t h ei r f a m i l i e s .

We t n e r e f o r e  h o p e  yo u  wi ll  g i v e  s e r i o u s  c o n s i d e r a t i o n  to our 
r e c o m m e n d a t i o n s .

S h o u l d  you w i s h  to d i s c u s s  t h e s e  t o p i c s  f u r t h e r , I can  be r e a c h e d  
at the a d d r e s s  and p h o n e  bel ow ,  or yo u  may  c o n t a c t  ou r F e d e r a t i o n  
P r e s i d e n t ,  D o n a l d  P e a c o c k  in A n c h o r a g e  at 5 6 2 3  F a i r w e a a t h e r  Drive, 
A n c h o r a g e ,  AK 9 9 5 1 8  P h o n e  34 9- 1 7 1 4 .

S i n c e r e l y ,

M a n e  D a m n ,  L e g i s l a t i v e  C h a i r
N A R F E  A l a s k a  F e d e r a t i o n
415 W i l l o u g h b y  # 5 0 5
J un eau , A l a s k a  9 9 80 1
P h o n e  5 8 5 - 3 6 3 7
FAX 4 6 3 - 3 5 8 0

National Association of Retired Federal Employees
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ALASKA STATE LEGISLATIVE COMMITTEE

TELEMARKETING FRAUD 
POSITION PAPER 

1998

AARP POSITION:

Promote adequate funding for the enforcement of consumer protection laws against 
telemarketing fraud.

DISCUSSION:

Although Alaska law does impose criminal penalties for telemarketing fraud, it is not 
adequately enforced for lack of funding. Alaska has a responsibility to protect its citizens 
from fraudulent aclivitv. Additional staffing in the Attorney General’s office is needed to 
receive and act on complaints from the public. Also, Alaskans need to be regularly 
warned of fraudulent activity taking place in the state.

Current statistics indicate that telemarketing fraud costs the people of Alaska 
approximately ten million dollars a year, and appears to be increasing.

The law should be amended to:

1. Require that telemarketers file a bond to compensate consumers who may be 
defrauded by the seller’s acts;

2. Ban all courier pick-ups associated with telemarketing sales, unless the consumer 
has the opportunity to inspect the goods before any payment is collected;

3. Prohibit telemarketers from directly accessing any consumer’s bank, savings, 
trust, slock, or bond account as a method of collecting payment for goods and 
services; and

4. Include a more substantial list of deceptive practices.

(Over, please)

American Association (T  Retired Persons 601 E S treet, N.W ., W ashington, D C  2 0 0 4 9  (202) 4 3 4-2277



For further information, please contact:

Dan Keck, Chair
State Legislative Committee 
PO Box 938 
Sitka, AK 99835-0938 
(907) 747-3908 
(907) 747-3908 Fax

Ed Shellinger, Chair
Telemarketing Fraud Subeommittce 
904 Galena Street 
Fairbanks, AK 99709-4826 
(907) 474-0674

Peggy Mulligan
CCTF Coordinator 
PO Box 240335 
Douglas, AK 99824-0335 
(907) 364-3144

West Region Office
9750 Third Avenue NE 
Seattle, WA98115 
(206) 526-7918 
(206) 513-8138 Fax

Adopted: 10/31/97
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ana 2088 
(The A l a s k a  F e d e r a t i o n ) M a y  5 ,  1 9 9 7

Rep. G a i l  P h i l l i p s  
H o u s e  S p e a k e r  
A l a s k a  L e g i s l a t u r e  
Ju n e a u ,  A l a s k a

S e n . M i k e  M i l l e r  
S e n a t e  P r e s i d e n t  
A l a s k a  L e g i s l a t u r e  
J u n e a u ,  A l a s k a

De a r Rep. P h i l l i p s :  
and S e n a t o r  M i l l e r :

The  a t t a c h e d  r e s o l u t i o n s  w e r e  a p p r o v e d  at th e r e c e n t  N a t i o n a l  
A s s o c i a t i o n  of R e t i r e d  F e d e r a l  E m p l o y e e s  A l a s k a  F e d e r a t i o n  c o n v e n­
ti on h e l d  in Wasil.la M a y  3 - 4 , / 9  9 7.

Th e 1200  c h a p t e r  m e m b e r s  in A l a s k a  r e p r e s e n t  a p p r o x i m a t e l y  55 0 0 
c i v i l i a n  f e d e r a l  a n n u i t a n t s  in o u r  s ta t e ,  and  the i t em s a d d r e s s e d  
in t h e s e  r e s o l u t i o n s  are  of c r i t i c a l  i m p o r t a n c e  to ou r  r e t i r e e s  
and t h e i r  f a m i l i e s .

We t h e r e f o r e  h o p e  y c u  w i l l  g i v e  s e r i o u s  c o n s i d e r a t i o n  to ou r  
r e c o m m e n d a t i o n s .

S h o u l d  y o u  w i s h  to d i s c u s s  t h e s e  t o p i c s  f u r t h e r ,  I c an  be r e a c h e d  
at the a d d r e s s  and p h o n e  b el o w ,  or y o u  m ay  c o n t a c t  o u r  F e d e r a t i o n  
P r e s i d e n t ,  D o n a l d  P e a c o c k  in A n c h o r a g e  at 6 6 2 3  F a i r w e a a t h e r  Drive, 
A n c h o r a g e ,  AK 9 9 5 1 8  P h o n e  3 4 9 - 1 7 1 4 .

S i n c e r e l y ,

M a r i e  D a rl in , L e g i s l a t i v e  C h a i r
N A R F E  A l a s k a  F e d e r a t i o n
415 W i l l o u g h b y  # 5 0 6
J u n e a u ,  A l a s k a  9 9 80 1
P h o n e  5 8 6 - 3 6 3 7
FAX 4 6 3 - 3 5 8 0

National Association of Retired Federal Employees



R e - e s t a b l i s h  a  C o n s u m e r  P r o t e c t i o n  O f f i c e  i n  t h e  D e p a r t m e n t  o f  L a w .

WHEREA S:

Al a s k a  is the o n l y  s t a t e  w i t h  no f u n c t i o n a l  C o n s u m e r  P r o t e c t i o n  O f f i c e  
and A l a s k a n s  l o s e  ten m i l l i o n  pe r y e a r  to fraud, and r e t i r e e s  and 
s e n i o r s  are m o s t  v u l n e r a b l e  .to th i s t y p e  of f ra ud  and in d i r e  ne e d of 
a f u l ly  s t a f f e d  C o n s u m e r  P r o t e c t i o n  o ff ice , t h e r e f o r e

BE IT R E S O L V E D :

The N A R F E  A l a s k a  F e d e r a t i o n  r e q u e s t  that the L e g i s l a t u r e  h o l d  p u b l i c  
h e a r i n g s  on b i l l s  r e l a t e d  to th i s i s su e d u r i n g  the iterim, and

That the G o v e r n o r  and L e g i s l a t u r e  r e c o n s i d e r  t h e i r  b u d g e t  a c t i o n s  on 
the C o n s u m e r  P r o t e c t i o n  f u n d i n g ,  and i n s t e a d  c o n s i d e r  t h e i r  r e s p o n s i­
b i l i t y  to the c i t i z e n s  of A l a s k a .

C r e a t e  a L o n g  T e r m  C a r e  T a s k  F o r c e  (SCR No. 11)

WHEREAS :

The G o v e r n o r  h a s  r e c e i v e d  the r e p o r t  on L o n g  T e r m  C a r e  fr om  the 
L e g i s l a t i v e  W o r k i n g  Group, and SCR 11 has b e e n  i n t r o d u c e d  to 
c r e a t e  a T a s k  Force, and

W H E R E A S :

The N a r f e  A l a s k a  F e d e r a t i o n  f ee ls the issue of Lo ng  T e r m  C a r e  is 
c r i t i c a l  to h e a l t h  c a r e  in Al a s k a ,  t h e r e f o r e

BE IT R E S O L V E D :

That the A l a s k a  F e d e r a t i o n  of N A R F E  u r ge s the T w e n t i e t h  L e g i s l a t u r e  
to pass  SCR 11 this  s e s s i o n ,  a p p o i n t  the T a s k  Force, and i n s t r u c t  
them to h o l d  p u b l i c  h e a r i n g s  b e f o r e  the s e c o n d  s e s s i o n .  We a ls o  
r e c o m m e n d  the G o v e r n o r  ask for  n o m i n a t i o n s  b e f o r e  m a k i n g  h i s  three 
a p p o i n t m e n t s  f r o m  the c o n s u m e r  pub li c.



FIGHT CONSUMER FRAUD

October 25, 1997 

Juneau' Municipal Assembly Chambers

9:00 am WELCOME

Juneau Commission on Aging 
Judy Parrish, Chair 
Marianne Mills, Vice Chair 
Mary Jefferson. Recorder

Beverly Rodewald

Beverly Rodewald, Member 
Vera Gazaway, Member 
Bea Shepard, Member

PRESENT STATUS:

Alaska Statutes

RESOURCE PANEL:

Mark Regan 
Robert Tonkin 
Larry Carroll

Pending legislation

Peggy Mulligan

Peggy Mulligan

Alaska Legal Services
Merrill Lynch Investors
State Department of Commerce, Retired

VICTIMS OF FRAUD/AUDIENCE PARTICIPATION:

Personal stories of scams or fraud

BREAK 1 0 :15 -10 :30

LEGISLATIVE PANEL:

Representative Kim Elton 
Representative Bill Hudson

PLAN OF ACTION:

Presented by Elizabeth Lucas. AARP 

EVALUATION AND WRAP UP:

Marie Darlin

Vera Gazaway

Mary Lou Meiners

Marie Darlin

Sponsored by Juneau Com m ission on Aging, AARP Community Council, 
and Juneau fJorough A ssem bly



Muriel H. Baker 
P.O. Box 210052 

Auke Bay, AK 99821 
January 18, 1998

Phone: 907-789-7631
To Whom it May Concern:

Last Monday morning, January 12, 1998, I received a telephone call 
from a very distinguished sounding woman with an unidentifiable accent, 
saying she represented Consumer Action Center. She explained that they 
were working to “secure” our credit cards for us to protect us from the 
“criminals who are getting into the computers and other electronics” and 
stealing from us and running our cards up to the max.

She had a few questions to ask me but first she would wait on the 
line while I got a paper and pencil to write down their toll-free number 
which she was going to give me. I did this and wrote down the number: 
1 - 8 0 0 - 4 7 2 - 6 6 4 0 .

At this point I stopped her and asked her to tell me again, who she 
represented. She repeated the name and I asked her where she was locat­
ed. She gave me the address of 688 Wacker Place, Chicago, 60601.

She spoke ver y  rapidly and repeated her “line" a couple times again. 
She told me that in order for them to be sure of security we would have to
set up a password and they usually used the last four digits of a phone
number and repeated ours - 7631 - which is correct.

By this time I had the feeling she already had too much information 
about me but when she said she would need the expiration of my credit 
card I didn’t have it in front of me and said I thought it was 11/99. It
turned out to not be correct but by this time I was just answering to try
and get a word in edgewise.

Her next paragraph began by telling me they needed to know what 
kind of card I had - Visa, Mastercard, Discovery, etc. and that the first
four numbers would tell that. I told her I had a Visa card but I did not
know the first four numbers and I would not give them out to anyone over 
the phene.

She began her “spiel” again, reiterating her argument about the 
“criminals that are out there." I interrupted her again saying that I did 
not give my number out over the telephone. She became quite persistent
and I perhaps was a little rude as I said I was sorry, but i would not under
any circumstances and abruptly hung up.



MEMORANDUM

Date: 2/9/98

To: Joe Green

F ro m : K e v in  Jardell

Re: H B  203

W hat is does -

Presumes damages to the consumer of: (cost o f  service) +  $2 0 0 .0 0 .

Person w ho suffers an ascertainable loss o f  money or property as a result o f  
consumer fraud (s ta tu to rily  defined) may bring action to recover fo r  each 
un law fu l act o r practice 3 times the actual damages or $500 .0 0  w hichever is 
greater.

Private party may bring  an action to to enjoin a sellor or lessor from  
engaging in an act o f  consumer fraud.

1. To en jo in  a person must firs t provide w ritten  notice that the person 
w il l  seek an in junc tion  unless the actions are not stopped.

2 ) The sellor or leasor must fa il to stop.

It is not necessary that a person suffer damages or otherwise be in jured to 
b ring  an action to enjoin.

A  p reva iling  p la in t if f  shall receive fu ll reasonable attorney’ s fees. A  private 
p la in t if f  w ho is not the p reva iling  party shall not be required to pay R. 82 

costs and A t ty ’ s fees unless the action is frivo lous.

I f  action is brought to obtain a com petitive business advantage costs, fu ll 
a tty ’ s fees and any damages suffered shall be awarded to defendant.



STATE OF ALASKA
1998 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. HB 203 |

Revision Date (Note if correction) ______________
Title "An Act relating to unlawful trade practices"

Dept. Affected 
'BRU

Law
Civil Division

Component Commercial
Sponsor
R equester

Representative Dyson
House Judiciary Committee

E x p e n d itu re s /R e v e n u e s

Component Serial No 

(T h o u san d s of Dollars)

2211

OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (SDecify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate o t any cu rren t year (FY98) co s t: 0.0

POSITIONS
Full-time 0 0 0 0 0 0
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 2 0 3  am en d s  A lask a 's  Unfair T ra d e  P ra c tice s  an d  C onsum er P ro tection  Act to en h a n ce  a private litigant's right, under 
A S 45 .50 .531 , to bring an action in A laska S uperio r Court.

P a s s a g e  of this legislation would c a u s e  no n ew  c o s ts  for the D ep artm en t of Law. Section 5 m ay h av e  th e  e ffec t of 
increasing  rev en u es, how ever, a s  it would require a court to aw ard  full a tto rney’s  fe e s  and all allow able c o s ts  to  a 
prevailing plaintiff (w hether the s ta te  or a  private plaintiff). U nder cu rren t law, the  prevailing plaintiff c a n  only rec e iv e  Rule 
82 a tto rney 's  fe e s , s e t  a t approxim ately 20  p ercen t. The am o u n t o f rev e n u e  that might accru e  to the s ta te  is very 
speculative , depend ing  on the level o f effort ex p en d ed  by the s ta te  in pursuing actions brought under th e  Unfair T ra d e  
P ra c tices  and  C o n su m er P rotection  Act.

/
Joan M. KassonPrepared b y / \  

Division Attorney General's Office

Approve
Agency

Commissioner Bruce M. Botelho, Attorney General

P hone_ 
Date_

Date

465-5370
1/28/98

1/28/98
Department of Law

(R#v 9/97) 98fnfoim
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