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Number 1131

MR. THWAITES explained that under the current common law of the 
United States, the tangible personal property passes in the state 
of which the person is domiciled. If someone in Oregon had 
tangible personal property, Oregon would impose a tax on that
tangible personal property. However, if they had placed that
property in an Alaska trust, the domicile of that property is then
Alaska. Then the portion of the estate tax return concerning the
tangible personal property, even though it's a Florida resident, 
would be paid to the Alaska Department of Revenue under the trust.

REPRESENTATIVE BERKOWITZ asked who is opposed to the bill and why.

Number 1225

MR. THWAITES responded that it would be the other jurisdictions 
that want to impose or protect their right to tax and levy against 
those assets. There is a certain right of the citizens of the 
United States, under the U.S. Constitution, to be able to freely 
transfer these things back and forth. He explained that Delaware's 
reaction to our last trust bill was that within 19 days after 
Alaska had passed legislation, they introduced and passed a similar 
statute. They even cited the Alaska statute as what they were 
trying to copy. He said, "They kind of messed it up because there 
were some other things that were placed in there that didn't make 
it work for tax reasons and they're attempting to straighten those 
out this years. But I think that Delaware and South Dakota are 
likewise trying to capitalize on being a destination situs, if you 
will, for those kinds of assets and it only affects the 
personality, it doesn't affect the real estate."

REPRESENTATIVE BERKOWITZ asked if there is any Alaskan opposition. 

MR. THWAITES responded that he isn't aware of any.

Number 1259

CHAIRMAN GREEN asked if HB 196 is an addendum to the legislation 
passed last year. He asked if HB 196 covers intestation.

MR. THWAITES explained the legislation last year covered the trust 
law. There are many parts to HB 196. The main part of the bill, 
as far as probate goes, is the probate portion. Mr. Thwaites 
referred to the section regarding the trustees that Representation 
Ryan spoke about does affect the corporate fiduciaries or 
individual fiduciaries that might be involved. He said, "For 
example, if your bother-in-law and sister-in-law acted as a trustee 
along with an Alaska bank or someone else, they wouldn't be liable 
for the bank's actions and the bank wouldn't be liable for their 
actions. So it makes it more acceptable for those corporate 
fiduciaries to accept that work. Presently, in most jurisdictions 
the corporate fiduciaries -- if they're going to have some 
liability, they're concern about, 'If I have a little bit of the 
liability, I'm going to have all the liability.' And they're less 
than willing to go ahead and co-administer a fund and this will 
limit that exposure and encourage co-administration so that you
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have a family member involved, perhaps with the corporate fiduciary 
and not having the liability pass back and forth one to the other."

Number 1330

REPRESENTATIVE CROFT said there are some portions of the bill that 
are uniform laws or come from uniform reforms. There are some that 
merely relate to transferability of trust properties. He said 
those seem to him to be acceptable because he tends to trust the 
uniform drafters. A transfer type of operation seems to him to be 
substantively neutral. It just allows them to bring the trust 
property to Alaska or it expedites the ways they can do that. 
Representative Croft stated he is more interested in the 
substantive changes. He said, "Aside from the ones that we've have 
adopted out of uniform laws and aside from things that simply 
relate to how someone would transfer their trust property up here, 
what are the major substantive changes to our trust law? And in 
particular, I'm concerned about the penalty clause in Section 15 -- 
an explanation of why that's good public policy."

MR. THWAITES said he would defer the question to Richard Hompesch 
who has spent a considerable amount of time working on the statute.

Number 1427

REPRESENTATIVE PORTER referred to Section 19 and said he doesn't 
understand the term "or otherwise." He read, "A cause of action or 
claim for relief with respect to a. fraudulent transfer under 
(b)(1)," which describes a "fraudulent transfer" of this section 
"or otherwise is extinguished unless the action is brought."

MR. THWAITES explained he thinks it is meant to broaden this 
limitation to correspond to the statute that was adopted under our 
trust act. He noted there is also a 4-year, 1-year statute. This 
makes it consistent and it expands that definition to cover the 
broader terminologies. Mr. Thwaites said he believes Mr. Hompesch 
can speak to that. He said basically, it brings the existing 
statute in compliance with trust statute. Mr. Thwaites referred to 
the Uniform Trust Ajt that is referred to in the bill and said 
there was a comment by the Attorney General's Office last year 
about that because the uniform commissioners are talking about 
modifying the Uniform Act. He said, "What we have here was the 
existing Uniform Act that was in existence and is currently the law 
for the state of Alaska, not the new revised version that they 
haven't adopted. We also adopted the 1993 version of the Uniform 
Probate Code, and so there are many versions of that and there are 
lots of variations. And while ours is called the 'Uniform Probate 
Code,' we did not adopt all the provisions out of it, and there are 
provisions for variations there." Mr. Thwaites said that whenever 
we have a uniform act, he believes the connotation is that we are 
substantially similar and our concept is the same as the Uniform 
Act, but every state has a little variation, one way or the other, 
from those acts.

Number 1594

BOB MANLEY, Attorney, testified via teleconference from Anchorage.
He noted he is primarily involved in estate planning. He urged the
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committee to adopt the proposed committee substitute language as 
it is an improvement of the Alaska Trust Act. It basically 
generates greater (indisc.) action for people disposing of their 
property. The Alaska Trust Act that was passed last year has 
received a lot of national commentary. Mr. Manley referred to the 
Heckerly (ph) Institute in Florida and said one of the (indisc.) 
involved "North to The Future, The Alaska Trust, 11 which establishes 
Alaska as a situs for money management. He said it is important to 
keep current and modify with the current trends.

MR. MANLEY referred to Representative Porter having a question 
about the Fraudulent Transfers Act and said, "What this provision 
regarding the 4-year and 1-year statute of limitations does is 
adopt exactly the language or almost exactly the language of the 
Uniform Fraudulent Transfers Act which is that the cause of action 
is extinguished after that 4-year or 1-year period run. And 
previously, we simply provided that the cause of action I believe 
expired or at least was no longer brought. So it was procedural 
rather than substance and the change, (1) the patterns that's 
closer to that - Uniform Fraudulent Transfer statute of limitation; 
and second, it makes it more likely that a court outside of Alaska 
will recognize the validity of our statute of limitations and 
that's Section 19."

MR. MANLEY continued, "The other thing that I want to point out and 
urge you to consider favorably is the new Section 20 which provides 
that if a fraudulent conveyance action is brought and it's 
acceptable -- in other words, if somebody was trying to cheat their 
creditor and they knew who their creditors were and they hid the 
money in the Alaska trust, the Alaska court and any other courts 
are going to approve invasion of that. However, if because of the 
expiration of the statute of limitations are otherwise the Alaska 
courts do not view it as a fraudulent conveyance. If it's, as Mr. 
Thwaites mentioned, one of those future - future (indisc.) 
creditors in the future. What this does is it prevents the 
creditor from going in the back door and instead of getting to the 
trust assets, suing the trustee for conspiracy to commit a 
fraudulent conveyance or the equivalent which might have a 
different statute of limitations. So simply this makes it better 
or safer for individuals and institutions (indisc.) trustees. I 
think if you follow the local bank stocks you'll sea that NBA 
(National Bank of Alaska) has had a tremendous runoff in the last 
year, North Rim has been shooting up. We've got a new Alaska trust 
company. There are some new financial institutions also that 
looking at Alaska seriously for establishing bases of operation and 
this kind of improvement jn the law makes it more likely that we 
can continue this good clean new industry of money management for 
Alaska. Thank you."

Number 1805

REPRESENTATIVE JAMES made a motion to adopt the proposed committee 
substitute for HB 196, Version B, Bannister, 3/4/98. There being 
no objection, the proposed committee substitute for HB 196 was 
before the committee.

Number 1817
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JOHNNY GRAMES testified via teleconference from Anchorage. He 
said, "I am not here to talk about my own case. But as a parent, 
I'm -- that you're setting up Alaskans (indisc.) to get policed by 
predators operating under these laws that are set up by the 
judiciary branch of government and lobbied by these lying lawyers. 
And I don't know how else to warn the people what's happening. And 
Mr. Thwaites is a crook and he sold out my sons who are beneficiary 
to my mother's estate - our family estate which - - m y  father came 
here in 1915 and built up and now the lawyers and bankers are going 
to be able to steel the estate for the next 22 years. Now the 
reason you don't hear about this is because the court system is 
totally politicized and corrupted and I'm not able to appeal -- not 
able to file a due process appeal so I (indisc.) block from access 
to the court to petition the government for (indisc.) which is a 
constitutional right so that nobody knows about this. And you will 
not hear it with the Alaska Commission on Judicial Conduct with the 
probate master and the judges...."

CHAIRMAN GREEN interjected and asked Mr. Grames to conclude his 
testimony.

MR. GRAMES continued, "Also, Mr. Thwaites appointed a guardian ad 
litem over my son and I am the father and the trustee and he lives 
with me. And the court system went along with it. So a trustee 
has power over my son and we have no privacy and we are unable to 
protect him from the guardian and from court control and that's Mr. 
Thwaites that you're depending on."

Number 1954

RICHARD HOMPESCH, Attorney, testified via teleconference from 
Fairbanks. He said that Representative Croft asked about Section 
15. Mr. Hompesch said, "The policy behind Section 15, which is the 
penalty provision, goes as follows: If I want to set up a trust,
Section 15 clarifies that I can have a provision in the trust that
says if any of my children who are beneficiaries of the trust sue
the trustee, the trustee can deduct its attorneys fees from that 
child's share. And many times we have - estate planners have 
clients who have difficult children who are very prone to frivolous 
litigation. And as you know rule 82, which is our attorneys fee 
provision, rarely provides (indisc.) for a board of attorneys fees 
when litigation is filed that's frivolous. So this type of penalty 
provision would allow a person setting up a trust to charge their 
beneficiary, who filed the frivolous litigation, for the costs. 
Without such a pi-ovision, all the beneficiaries of the trust would 
have to share the legal fees for defending the frivolous 
litigation. And I figure it's good policy to allow such a clause 
under Alaska law because what the Community Property Act and other 
provisions of our new laws, this penalty provision is completely 
optional. If a person chooses to (indisc.) or include a penalty 
provision in their trust, they may. It's provided, it's allowed 
under Alaska law. Most people may choose not to. So as a matter 
of fi-eedom of choice, I think it's a good policy for Alaska.
Unless there are other questions, I'd ]ike to thank you and urge
you to pass House Bill 196.

REPRESENTATIVE CROFT said that he didn't see in Section 15 that the 
lawsuit had to be frivolous. It said, "even if probably cause

HOUSE JUD BASIS - 7 - 03/06/98



existed instituting the proceedings." He said these can valid but 
losing suits, not just frivolous suits.

MR. HOMPESCH stated, "Yes, the penalty provision merely says that 
if you want to provide a penalty provision, it could say that even 
if the beneficiary claim is meritcrious that the penalty provision 
could still apply. Now I'm not here to say that such a penalty 
provision should be included. I think most of my clients would 
probably say -- you know they would prefer a penalty provision that 
would apply if the litigation was frivolous. But it's important to 
remember that most of the trusts that I think Mr. Thwaites, Mr. 
Manley, myself and other attorneys in Alaska are doing today have 
trust protector clauses. A trust protector clause allows someone 
- some trusted advisor in the family to remove the trustee without 
cause. So It would seem to me that this penalty provision would 
encourage the resolution of disputes through the trust protector 
and not through our court system."

CHAIRMAN GREEN thanked Mr. Hompesch for his testimony. He 
indicated the HB 196 would be held for further consideration.
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CS FOR HOUSE BILL NO. 199(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTIETH  LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE RYAN, Therriault

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the property, transactions, and obligations of spouses; relating 

to the augmented estate; amending Rule 301, Alaska Rules of Evidence; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.12.208 is amended by adding a new subsection to read:

(d) Notwithstanding the other provisions of this section, the value of 

community property under AS 34.75 is not included in the augmented estate.

* Sec. 2. AS 25.15.010 is amended to read:

Sec. 25.15.010. Property of one spouse not subject to contracts or liabilities 

of other. When property is owned by one spouse, the other has no interest that makes 

the property liable for the contracts or liabilities of the spouse who is not the owner 

of the propeny, except as provided in this chapter and AS 34.75.

* Sec. 3. AS 25.15.020 is amended to read:

Sec. 25.15.020. Actions between spouses respecting property. Subject to

-1*
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1 AS 34.75. if [IF] one spouse obtains possession or control of property belonging to the

2 other, either before or after marriage, the owner of the property may maintain an action

3 for it, or for any right growing out of it, in the same manner and to the same extent

4 as if they were unmarried.

5 * Sec. 4. AS 25.15.050 is amended to read:

6 Sec. 25.15.050. Nonliability for premarital or separate debts of other.

7 Subject to AS 34.75, neither [NEITHER] spouse is liable for the debts or liabilities

8 . of the other incurred before marriage, and, except as otherwise provided, neither is

9 , liable for the separate debts of the other, nor is the rent or income of the property of
I

10 I
one spouse liable for the separate debts of the other.

11 * Sec. 5. AS 25.15.060 is amended to read:

12 Sec. 25.15.060. Control and liability of separate property of spouse.

13 Subject to AS 34.75. the [THE] property and pecuniary rights of a married person at

14 ! the time of marriage or afterwards that are acquired by gift, devise, or inheritance are

15 not subject to the debts or contracts of the other spouse, and a [. A] spouse may

16 | manage, sell, convey, or devise the property and pecuniary rights that by will are

17 separate property of that spouse.

18 ; * Sec. 6. AS 25.24.160 is amended by adding a new subsection to read:

19 . (d) When distributing property identified as community property under a

20 [ community property agreement or trust under AS 34.75, unless the parties have
I|

21 : provided in the agreement or trust for another disposition of the community property,
I

22 the court shall make such disposition of the community property as shall appear just

23 and equitable after considering all relevant factors, including

24 (1) the nature and extent of the community property;

25 (2) the nature and extent of the separate property;

26 (3) the duration of the marriage; and

27 (4) the economic circumstances of each spouse at the time the division

28 of property is to become effective, including the desirability of awarding the family

29 home or right to live in the family home for reasonable periods to a spouse with whom

30 the children reside the majority of the time.

31 * Sec. 7. AS 25.2.4.200(a) is amended to read:
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(a) A  husband and wife together may petition the superior court for the 

dissolution of their marriage under AS 25.24.200 - 25.24.260 if the following 

conditions exist at the time of filing the petition:

(1) incompatibility of temperament has caused the irremediable 

breakdown of the marriage;

(2) if there are unmarried children of the marriage under the age of 19 

or the wife is pregnant, and the spouses have agreed on which spouse or third party 

is to be awarded custody of each minor child of the marriage and the extent of 

visitation, including visitation by grandparents and other persons if in the child’s best 

interests, and support to be provided on the children’s behalf, whether the payments 

are to be made through the child support enforcement agency and the tax consequences 

of that agreement;

(3) the spouses have agreed as to the distribution of all real and

personal property that is jointly owned or community [REAL AN D  PERSONAL] ■
J

property under AS 34.75. including retirement benefits [,] and the payment of spousal 

maintenance, if any, and the tax consequences resulting from these payments; the 

agreement must be fair and just and take into consideration the factors listed in 

AS 25.24.160(a)(2) and (4) so that the economic efiect of dissolution is fairly 

allocated; and

(4) the spouses have agreed as to the payment of all unpaid obligations 

incurred by either or both of them [,] and as to payment of obligations incurred jointly 

in the future.

* Sec. 8. AS 25.24.310(b) is amended to read:

(b) If custody, support, or visitation is at issue, the order for costs, fees, and 

disbursements shall be made against either or both parents, except that, if one of the 

parties responsible for the costs is indigent, the costs, fees, and disbursements for that 

party shall be borne by the state. If the parents are only temporarily without funds, 

the office of public advocacy shall provide legal representation or other services 

required by the court. The attorney general is responsible for enforcing collections 

owed the state. Repayment shall be made to the Department of Revenue under 

AS 37.10.050 for deposit in the general fund. The court shall, if possible, avoid
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assigning costs to only one party by ordering that costs of the minor’s legal ! 

representation or other services be paid from proceeds derived from a sale of joint, j 

community, or individual property of the [BELONGING JO INTLY  OR 

IN D IV ID U ALLY  TO  BOTH] parties [,] before a division of property is made.

* Sec. 9. AS 34.15.110 is amended to read:

Sec. 34.15.110. Conveyances construed as creating tenancy in common.

(a) A  conveyance or devise of land or an interest in land made to two or more j 

persons, other than to executors and trustees, as such, shall be construed co create a 

tenancy in common in the estate, except as provided in (b) of this section and 

AS 34.75.100.

(b) A  husband and wife who acquire title in real property hold the estate as 

tenants by the entirety, except as provided hv AS 34.75.100 or unless it is expressly 

declared otherwise in the conveyance or devise. The conveyance shall recite the 

marital status of the parties acquiring title to the real property.

* Sec. 10. AS 34.15.130 is amended to read:

Sec. 34.15.130. Joint tenancy abolished. Joint tenancy, with the exception 

of interests in personalty and tenancy by the entirety, is abolished. Except as provided 

in AS 34.15.110(b) and AS 34.75.100. persons having an undivided interest in real 

property are considered tenants in common.

* Sec. 11. AS 34 is amended by adding a new chapter to read:

Chapter 75. Community Property Act

Sec. 34.75.010. Good faith requirement. A  spouse shall act in good faith 

with respect to the other spouse in matters involving community property. The 

obligation under this section may not be varied by a community property agreement 

or a community property trust.

Sec. 34.75.020. Variation by marital property agreement Except as 

provided in AS 34.75.010, 34.75.070(h), 34.75.080(b), and 34.75.090(c), a community 

property agreement or a community property trust may vary the effect of this chapter.

Sec. 34.75.030. Classification of property of spouses, (a) Except for 

property that is classified otherwise in this chapter, property of spouses is community 

property under this chapter only to the extent provided in a community property

0-L S 0522 \F
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agreement or a community property trust.

(b) If a community property agreement provides that all property acquired by 

either or both spouses during the marriage is community property, the property of the 

spouses acquired during the marriage and after the determination date is presumed to 

be community property.

(c) A  spouse has a present undivided one-half interest in community property.

(d) If the community property agreement provides that all property acquired 

by either or both spouses during the marriage is community property, income earned 

or accrued by a spouse or attributable to property of a spouse during marriage and 

after the determination date is community property.

(e) Community property transferred to a trust remains community property.

(f) Whether or not the community property agreement provides that all 

property acquired by either or both spouses during the marriage is community 1 

property, property that is owned by a spouse at the time of a marriage but before the j 

determination date is not community property except to the extent otherwise expressly | 

provided in the community property agreement.

(g) Whether or not the community property agreement provides that all 

property acquired by either or both spouses during the marriage is community 

property, and except to the extent otherwise expressly provided in the community 

property agreement, property acquired by a spouse during marriage and after the 

determination date is individual property if acquired

(1) by gift or a disposition at death made by a third person to the 

spouse and not to both spouses;

(2) in exchange for or with the proceeds of other individual property

of the spouse;

(3) from appreciation or income of the spouse’s individual property j 

except to the extent that the income or appreciation is classified as community property ! 

under AS 34.75.130;

(4) by a decree, community property agreement, written consent, or 

reclassification und:r AS 34.75.060(b) designating it as the individual property of the 

spouse;
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(5) as a recovery for damage to propeny under AS 34.75.140, except 

as specifically provided otherwise in a decree, community property agreement, or 

written consent; or

(6) as a .^covery for personal injury, except for the amount of the 

recovery attributable to expenses paid or otherwise satisfied from community propeny.

(h) Appreciation and income of property transferred to a community property 

trust is community property if declared in the trust to be community property.

(i) Community property held by a community property trust or another trust 

remains community property of the spouses if distributed to the spouses.

(j) Except as provided otherwise in this chapter, this chapter does not alter the 

classification and ownership rights of property acquired before or during the marriage.

Sec. 34.75.040. Management and control of property of spouses. (a) A  

spouse acting alone may manage and control

(1) that spouse’s property that is not community property;

(2) except as provided in (c) of this section, community property held 

in that spouse’s name alone or not held in the name of either spouse;

(3) a policy of insurance if that spouse is designated as the owner on 

the records of the issuer of the policy;

(4) the rights of an employee under an arrangement for deferred 

employment benefits that accrue as a result of that spouse’s employment;

(5) a claim for relief vested in that spouse by other law;

(6) community property held in the names of both spouses in the | 

alternative, including using the names of both spouses with the word "or.”

(b) Spouses may not manage and control community property held in the 

names of both spouses other than in the alternative unless they act together.

(c) The right to manage and control community property that is transferred to 

a trust, including property that is community property under the trust, is determined 

by the terms of the trust.

(d) The right to manage and control community property does not determine 

the classification of property of the spouses and does not rebut the presumption of 

AS 34.75.030(b).
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(e) The right to manage and control community property does not permit gifts 

of the property, except to die extent provided in AS 34.75.050.

(0 Except to the extent otherwise expressly provided in a community property 

agreement or a community property trust, the right to manage and control the property 

of spouses is not affected by this chapter if the property is acquired before the 

determination date.

(g) A  court may appoint a conservator or guardian to exercise a disabled 

spouse’s right to manage and control community property.

Sec. 34.75.050. Gifts of community property to third persons, (a) A  

spouse acting alone may not give to a third person community property that the spouse 

has the right to manage and control unless the value of the community property given 

to the third person does not aggregate more than $1,000 in a calendar year, or a larger 

amount if, when made, the gift is reasonable in amount considering the economic 

position of the spouses.

(b) A  gift of community property to a third person that is not allowed under

(a) of this section is subject to (d) of this section unless both spouses act together in 

making the gift or the other spouse ratifies the gift.

(c) Reporting any pan of a gift made by the other spouse on a United States 

gift tax return under 26 U.S.C. 2501 - 2524 or consenting to the treatment of a gift 

under 26 U.S.C. 2513 (Internal Revenue Code) by signing the consent on the other 

spouse’s United States gift tax return is treated as the spouses acting together in 

making the gift.

(d) If a gift of community property by a spouse does not comply with (a) of 

this section, the other spouse may bring the action against the donating spouse, the 

recipient of the gift, or both. The action must be commenced within the earlier of one 

year after the ther spouse has notice of the gift or three years after the gift. If the 

recovery occurs during marriage, it is community property. If the recovery occurs 

after a dissolution or the death of either spouse, the recovery may not exceed one-half 

of the value of the gift and is individual property.

Sec. 34.75.060. Certain property transactions between spouses, (a) While 

both spouses are domiciled in this state, spouses may classify any or all of their
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property as community property in a community property agreement.

(b) Whether or not both, one, or neither is domiciled in this state, spouses may | 

classify any or all of their property as community property by transferring property to ! 

a community property trust and providing in the trust that the property is community 

property.

Sec. 34.75.070. Obligations of spouses, (a) An obligation incurred by a 

spouse during marriage, including an obligation attributable to an act or omission 

during marriage, is presumed to be incurred in the interest of the marriage or the 

family.

(b) After the determination date, a spouse’s obligation to satisfy a duty of 

support owed to the other spouse or to a child of the marriage may be satisfied only 

from community property and the other property of the obligated spouse that is not 

community property.

(c) After the determination date, an obligation incurred by a spouse in the 

interest of the marriage or the family may be satisfied only from community property 

and the other property of that spouse that is not community property.

(d) After the determination date, an obligation incurred by a spouse before or 

during marriage that is attributable to an obligation arising before marriage or to an 

act or omission occurring before marriage may be satisfied only from property of that ! 

spouse that is not community property and from that part of community property that 

would have been the property of that spouse but for the marriage and the classification 

of the property as community property under this chapter.

(e) After the determination date, an obligation, except an obligation covered 

by (b) - (d) of this section, that is incurred by a spouse during marriage, including an 

obligation attributable to an act or omission during marriage, may be satisfied only 

from property of that spouse that is not community property and from that spouse’s 

interest in community property.

(f) This chapter does not alter the relationship between spouses and their 

creditors with respect to property or an obligation in existence before the determination 

date.

(g) A  writing that is signed by a creditor and that reduces a creditor’s rights
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under this section is binding on the creditor.

(h) A  provision of a community property agreement or a community property 

trust does not adversely affect the interest of a creditor unless the creditor has actual 

knowledge of the provision when the obligation to the creditor is incurred. The effect 

of this subsection may not be varied by a community property agreement or a 

community property trust.

(i) This chapter does not affect an exemption provided under other law for the 

property of spouses.

Sec. 34.75.080. Protection o f bona fide purchasers dealing w ith  spouses.

(a) Notice of the existence of a community property agreement, a community 

property trust, a marriage, or the termination of a marriage does not affect the status 

of a purchaser as a bona fide purchaser.

(b) Community property purchased by a bona fide purchaser from a spouse 

having the right to manage and control the property under AS 34.75.040 is acquired 

free of any claim of the other spouse. The effect of this subsection may not be varied 

by a community property agreement or a community property trust.

(c) In this section,

(1) "bona fide purchaser" means a purchaser of property for value who 

has not knowingly been a party to fraud or illegality affecting the interest of the 

spouses or other parties to the transaction, does not have notice of an adverse claim 

by a spouse, and has acted in the transaction in good faith; in this paragraph, a 1 

purchaser gives "value" for property if the property is acquired

(A) in return for a binding commitment to extend credit;

(B) as security for or in total or partial satisfaction of a

preexisting claim;

(C) by accepting delivery under a preexisting contract for

purchase; or

(D) in return for other consideration sufficient to support a

contract;

(2) "purchaser" means a person who acquires property by sale, lease, 

discount, negotiation, mortgage, pledge, or lien, or otherwise deals with property in a
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voluntary transaction other than making a gift.

Sec. 34.75.090. Community property agreement, (a) A  community property 

agreement must be contained in a written document signed by both spouses and I 

classify some or all of the property of the spouses as community property. It is 

enforceable without consideration.

(b) A  community property agreement must contain the following language in 

capital letters at the beginning of the agreement:

THE CONSEQUENCES OF THIS AGREEM ENT M A Y  BE 

V E R Y  EXTENSIVE, INCLUDING, BUT NOT LIM ITED TO,

YO UR  RIGHTS W ITH RESPECT TO CREDITORS AND  

OTHER THIRD PARTIES, AND  YOUR RIGHTS W ITH 

YO U R  SPOUSE BOTH DURING THE COURSE OF YOUR  

M AR R IAG E  AND  A T  THE TIME OF A  DIVORCE. 

ACCORD INGLY, THIS AGREEMENT SHOULD O N LY  BE 

SIGNED AFTER  CAREFUL CONSIDERATION. IF YO U  

H AVE  A N Y  QUESTIONS ABOUT THIS AGREEMENT, YOU  

SHOULD SEEK COMPETENT ADVICE.

(c) A  community property agreement may not adversely affect the right of a 

child to support.

(d) Except as provided in AS 34.75.020, 34.75.070(h), 34.75.080(b), and (c) 

of this section, in a community property agreement, spouses may agree

(1) on the rights and obligations in the property, notwithstanding when 

and where the property is acquired and located;

(2) on the management and control of their property;

(3) on the disposition of their property on dissolution, death, or the 

occurrence or nonoccurrence of another event;

(4) on making a will, trust, or other arrangement to carry out the

agreement;

(5) that, upon the death of either of them, any of their property, 

including after-acquired property, passes without probate to a designated person, trust, 

or other entity by nontestamentary disposition;
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(6) on the choice of law governing the interpretation of the agreement;

and

(7) on any other matter that affects their property and does not violate 

public policy or a statute imposing a criminal penalty.

(e) A  community property agreement may not be amended or revoked unless 

the agreement itself provides for revocation on a particular date or on the occurrence 

of a particular event, or unless the agreemer* is amended or revoked by a later 

community property agreement. To amend or revoke the agreement, the later 

community property agreement is not required to declare any property of the spouses 

as community property. The amended agreement or the revocation is enforceable 

without consideration.

(f) Persons intending to marry each other may enter into a community property 

agreement as if married, but the agreement does not become effective until the persons 

are married.

(g) A  community property agreement executed during marriage is not 

enforceable if the spouse against whom enforcement is sought proves that

(1) the agreement was unconscionable when made;

(2) the spouse against whom enforcement is sought did not execute the 

agreement voluntarily; or

(3) before execution of the agreement, the spouse against whom 

enforcement is sought

(A) was not given a fair and reasonable disclosure of the 

property and financial obligations of the other spouse;

(B) did not voluntarily sign a written consent expressly waiving 

the right to disclosure of the property and financial obligations of the other 

spouse beyond the disclosure provided; and

(C) did not have notice of the property or financial obligations 

of the other spouse.

(h) A  community property agreement executed before marriage is not 

enforceable if the spouse against whom enforcement is sought proves that

(1) the spouse against whom enforcement is sought did not execute the

0-L S 0522 \F

-11- C S H B  1 9 9 (JU D )
New T e x c  Underlined [DELETED TEXT BRACKETED]



I,

17 i
18

i
19

ii

27

28

29

30

31

I

0-L S 0522 \F

agreement voluntarily; or 

2 ') (2) the agreement was unconscionable when made and, before

3 j execution of the agreement, the spouse against whom enforcement is sought

4 (A) was not given a fair and reasonable disclosure of the |
M I

5 [ property and financial obligations of the other spouse;
i! |

6 1 (B) did not voluntarily sign a written consent expressly waiving
I *

7 : the right to disclosure of the property and financial obligations of the other
!|

8 spouse beyond the disclosure provided; and

9 i (C) did not have notice of the property or financial obligations
|l

10 ;j of the other spouse.
|i

11 ; (i) Whether or not a community property agreement is unconscionable is
I

12 j| determined by a court as a matter of law.

13 Sec. 34.75.100. Community property trust, (a) An arrangement is a

14 community property trust if one or both spouses transfer property to a trust, the trust
jl

15 expressly declares that some or all the property transferred is community property

under this chapter, and at least one trustee is a qualified person whose powers include

or are limited to maintaining records for the trust on an exclusive or a nonexclusive 

basis and preparing or arranging for the preparation of, on an exclusive or a 

nonexclusive basis, any income tax returns that must be filed by the trust. A

20 community property trust is enforceable without consideration. Both spouses or either
jj

21 spouse may be a trustee. The trust must be signed by both spouses. In this
if

22 . subsection, "qualified person" means

23 (1) an individual
!

24 (A) who, except for brief intervals, military service, attendance
i

25 j at an educational or training institution, or absences for good cause shown,

26 ; resides in this state;

(B) whose true and permanent home is in this state;

(C) who does not have a present intention of moving from this

state; and

(D) who intends to return to this state when away;

(2) a trust company that is organized under AS 06.25 and that has its
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principal place of business in this state; or

(3) a bank that is organized under AS 06.05 or a national banking 

association that is organized under 12 U.S.C. 21 - 216d if the bank or national banking 

association possesses and exercises trust powers and has its principal place of business 1 

in this state.

(b) A  community nroperty trust must contain the following language in capital ; 

letters at the beginning of the trust:

THE CONSEQUENCES OF THIS TRUST M A Y  BE V E R Y  

EXTENSIVE, INCLUDING, BUT NOT LIMITED TO, YOUR  

RIGHTS W ITH  RESPECT TO CREDITORS AND  OTHER 

THIRD PARTIES, AND  YOUR  RIGHTS WITH YO UR  

SPOUSE BOTH DURING THE COURSE OF YO U R  

M ARR IAGE AND  AT  THE TIM E  OF A  DIVORCE. 

ACCORDINGLY, THIS AGREEM ENT SHOULD O N LY  BE 

SIGNED AFTER  CAREFUL CONSIDERATION. IF YO U  

H AVE  A N Y  QUESTIONS ABOUT THIS AGREEMENT, YO U  

SHOULD SEEK COMPETENT ADVICE.

(c) A  community property trust may not adversely affect the right of a child 

to support.

(d) Except as provided in AS 34.75.010, 34.75.070(h), 34.75.080(b), and in (c) 

of this section, in a community property trust spouses may agree on

(1) the rights and obligations in the property transferred to the trust, 

notwithstanding when and where the property is acquired or located;

(2) the management and control of the property transferred to the trust;

(3) the disposition of the property transferred to the trust on dissolution, 

death, or the occurrence or nonoccurrence of another event;

(4) the choice of law governing the interpretation of the trust; and

(5) any other matter that affects the property transferred to the trust and 

does not violate public policy or a statute imposing a criminal penalty.

(e) A  community property trust may not be amended or revoked unless the 

agreement itself provides for revocation on a particular date or on the occurrence of
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a particular event or unless the agreement is amended or revoked by a iater community ' 

property trust. To amend or revoke the trust, the later community property trust is not j 

required to declare any property held by the trustee as community property. The 

amended trust or the revocation is enforceable without consideration.

(f) A  community property trust executed during marriage is not enforceable 

if the spouse against whom enforcement is sought proves that

(1) trust was unconscionable when made; or

(2) the spouse against whom enforcement is sought did not execute the 

community property trust agreement voluntarily; or

(3) before execution of the community property trust agreement, the 

spouse against whom enforcement is sought

(A) was not given a fair and reasonable disclosure of the 

property and financial obligations of the other spouse;

(B) did not voluntarily sign a written waiver expressly waiving 

right to disclosure * the property and financial obligations of the other spouse 

beyond the disclosure provided; and

(C) did not have notice of the property or financial obligations 

of the other spouse.

(g) Whether or not a community property trust is unconscionable is determined 

by a court as a matter of law.

(h) The trustee of a community property trust shall maintain records that 

identify which property held by the trust is community property and which property 

held by the trust is not community property.

Sec. 34.75.110. Forms of holding property, (a) Spouses may hold 

community property in a form that designates the holders of it by the words "(name 

of one spouse) or (name of other spouse) as community property." Community 

property held in this form is subject to AS 34.75.040(a)(6).

(b) Spouses may hold community property in a form that designates the holder 

of it by the words "(name of one spouse) and (name of other spouse) as community 

property." Community property held in this form is subject to AS 34.75.040(b).

(c) A  spouse may hold individual property in a form that designates the holder
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of it by the words "(name of spouse) as individual property." Individual property held ! 

in this form is subject to AS 34.75.040(a)(1).
i

(d) Spouses may hold property in any other form permitted by law, including 

a concurrent form or a form that provides for survivorship ownership.

(e) If the words "survivorship community property" are used instead of the 

words "community property" in the form described in (a) or (b) of this section, the 

community property is survivorship community property. On the death of a spouse, i 

the ownership rights of that spouse in survivorship community property vest solely in ; 

the surviving spouse by nontestamentary disposition at death. The First deceased 

spouse does not have a right of disposition at death of any interest in survivorship
i

community property. Holding community property in a form described in (a) or (b) 

of this section does not by itself establish survivorship ownership between the spouses 

for the property held in that form.
I

Sec. 34.75.120. Classification of life insurance policies and proceeds, (a)

If a policy issuer makes payments or takes actions in accordance with the policy and 

the issuer’s records, the issuer is not liable because of the payments or actions unless, 

at the time of the payments or actions, the issuer had actual knowledge of inconsistent 

provisions of a community property agreement, a community property trust, a decree 

relating to a community property agreement or a community property trust, or an 1 

adverse claim that is brought by a spouse, former spouse, surviving spouse, or persons I 

claiming under a deceased spouse’s disposition at death and that relates to a 

community property agreement or a community property trust.

(b) Except as provided in (c) - (e) of this section,

(1) the ownership interest in and proceeds of a policy that insures the 

life of one of the spouses and that has been classified by a community property 

agreement or a community property trust as community property are community 

property without regard to the classification of property used to pay premiums on the 

policy;

(2) the ownership interest in and proceeds of a policy that is owned by 

one: spouse and that has not been classified by a community property agreement or a 

community property trust as community property are mixed property if all or part of
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a premium on the policy is paid from community property after the determination date; ; 

the community property component of the ownership interest and proceeds is the part 

resulting from multiplying the entire ownership interest and proceeds by a fraction that

consists of a numerator that is the sum of the net premiums and portions of net '
i

premiums paid from community property and a denominator that is the sum of the net j
I

premiums paid;

(3) the ownership interest in and proceeds of a policy issued during ! 

marriage that designates the spouse of the insured as the owner are the individual 

property of the owner without regard to the classification of property used to pay 

premiums on the policy;

(4) the ownership interest in and proceeds of a policy that designates 

a person other than either of the spouses as the owner are not affected by this chapter 

if a premium on the policy is not paid from community property after the

determination date; if all or part of a premium on the policy is paid from community |
|

property after the determination date, the ownership interest and proceeds of the policy 

are in part property of the designated owner of the policy and in part community 

property of the spouses without regard to the classification of property used to pay 

premiums on the policy after the initial payment of a premium on the policy from 

community property; the community property component of the ownership interest and
I

proceeds is the part resulting from multiplying the entire ownership interest and 

proceeds by a fraction that consists of a numerator that is the sum of the net premiums 

and portions of net premiums paid from community property and a denominator that : 

is the sum of the net premiums paid;

(5) written consent by a spouse to the designation of another person as 

the beneficiary of the proceeds of a policy is effective to relinquish that spouse’s 

interest in the ownership interest and proceeds of the policy without regard to the j 

classification of property used by a spouse or another person to pay premiums on the 

policy; a designation by either spouse of a parent or child of either of the spouses as 

the beneficiary of the proceeds of a policy is presumed to have been made with the 

consent of the other spouse;

(6) unless the spouses provide otherwise in a community property
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agreement or community property trust, designation of a trust as the beneficiary of the 

proceeds of a policy with a community property component does not reclassify the 

component.

(c) This section does not affect a creditor’s interest in the ownership interest 

or proceeds of a policy assigned or made payable to the creditor as security.

(d) The interest of a person as owner or beneficiary of a policy acquired under 

a decree or property settlement agreement incident to a prior marriage or parenthood 

is not community property notwithstanding the classification of property used to pay 

premiums on the policy.

(e) This section does not affect the ownership interest or proceeds of a policy 

unless a spouse is designated as an owner in the policy or on the records of the policy 

issuer and community property is used to pay a premium on the policy.

(f) In this section,

(1) "owner" means a person appeanng on the records of a policy issuer 

as the person having the ownership interest, or, if a person other than the insured does
I

not appear on the records as a person having the interest, "owner" means the insured;

(2) "ownership interest" means the rights of an owner under a policy;

(3) "policy" means an insurance policy insuring the life of a spouse and 

providing for payment of death benefits at the spouse’s death;

(4) "proceeds" means the death benefit from a policy and all other j 

economic benefits from the policy, whether the economic benefits accrue or become j 

payable as a result of the death of an insured person or upon the occurrence or 

nonoccurrence of another event.

Sec. 34.75.130. Mixed property, (a) Except as provided otherwise in 

AS 34.75.110, mixing community property with property ha\jng another classification 

reclassifies the other property as community property unless the component of the 

mixed property that is not community property can be traced.

(b) If a community property "greement provides that all property acquired by 

either or both spouses during marriage is community property, application by one 

spouse of substantial labor, effort, inventiveness, physical skill, intellectual skill, 

creativity, or managerial activity on individual property of the other spouse creates
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community property attributable to the application if

(1) reasonable compensation is not received for the application; and

(2) substantial appreciation of the individual property of the other
i

spouse results from the application.

Sec. 34.75.140. Interspousal Remedies, (a) A  spouse has a claim against the 

other spouse for breach of the good faith requirement under AS 34.75.010 resulting in
I

damage to the claimant spouse’s present undivided one-half interest in community 

property.

(b) If the spouses have signed a community property agreement or a

community property trust, a court may order an accounting of the property and

obligations of the spouses and may determine rights of ownership in, beneficial I

enjoyment of, or access to marital property and the classification of all property of the

soouses.*

(c) A  court may order that the name of a spouse be added to community 

property held in the name of the other spouse alone, except

(1) a partnership interest held by the other spouse as a general partner;

(2) an interest in a professional corporation, professional association, 

or similar entity held by the other spouse as a stockholder or member;

(3) an asset of an unincorporated business if the other spouse is the 

only spouse involved in operating or managing the business; or

(4) other property if the addition would adversely affect the rights of

a third person.

(d) Except as provided otherwise in AS 34.75.050(d), a spouse must begin an 

action against the other spouse under (a) of this section within three years after 

acquiring actual knowledge of the facts giving rise to the claim.

Sec. 34.75.150. Treatment of certain property at death of spouse. If a 

community property agreement provides that all property acquired by either or both 

spouses during marriage is community property, at the death of a spouse domiciled in 

this state, property of the spouse that can be traced to property received by the spouse 

after the determination date as a recovery for a loss of earning capacity during 

marriage shall be treated as if it were community property.
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Sec. 34.75.160. Uniformity of application and construction. This chapter 

shall be applied and construed to effectuate its gene, \1 purpose and to make uniform 

the law with respect to the subject of this chapter among states enacting it.

Sec. 34.75.900. Definitions. In this chapter,

(1) "acquire" in relation to property includes obtaining reductions of

indebtedness on encumbered property and obtaining a lien on or a security interest in

property;

(2) "appreciation" means a realized or unrealized increase in the value

of property;

(3) "community property" means property owned jointly by both 

spouses under a community property agreement or a community property trust;

(4) "community property agreement" means an agreement that complies 

with AS 34.75.090;

(5) "community property trust" means an express trust that complies 

with AS 34.75.100;

(6) "decree" means a judgment or other order of a court;

(7) "determination date" means the later of

(A) marriage;

(B) the effective date of a community property agreement or a 

community property trust; or

(C) the effective date of this Act;

(8) "disposition at death" means the transfer of property by will, 

intestate succession, nontestamentary transfer, or other means that take effect at the 

transferor’s death;

(9) "dissolution" means

(A) termination of a marriage by a decree of dissolution, 

divorce, annulment, or declaration of invalidity; or

(B) entry of a decree of legal separation or separate

maintenance;

(10) "during marriage" means a period that begins at marriage and ends 

at divorce, dissolution, or the death of a spouse;
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(11) "held" means the registration, recordation, or filing by a person in 

a public office in the name of the person of a document of title to property, or the 

issuance in the person’s name of a writing that customarily operates as a document of 

title to the property;

(12) "income" means dividends, interest, and net rents and other net 

returns attributable to investment, rental, licensing, or other use of property unless 

attributable to a return of capital or to appreciation;

(13) "management and control" means the right to buy, sell, use, 

transfer, exchange, abandon, lease, consume, expend, assign, create a security interest 

in, mortgage, encumber, dispose of, institute or defend a civil action regarding, or 

otherwise deal with property as if the property is the property of an unmarried person;

(14) "notice" of a fact means a knowledge of it, receipt of a notification 

of it, or reason to know that it exists from the facts and circumstances known to the 

person;

(15) "presume" or a "presumption" means the imposition on the person 

against whom the presumption or presumed fact is directed of the burden of proving 

that the nonexistence of the presumed fact is more probable than its existence;

(16) "property" means an interest, present or future, legal or equitable, 

vested or contingent, in real or personal property;

(17) "written waiver" means a document signed by a person against 

whose interests it is sought to be enforced.

Sec. 34.75.995. Short Title. This chapter may be cited as the "Alaska 

Community Property Act."

* Sec. 12. COURT RULE. AS 34.75.900(15), enacted by sec. 11 of this Act, changes Rule 

301, Alaska Rules of Evidence, by changing the effect of presumptions established under 

AS 34.75.

* Sec. 13. AS 34.75.900(15), enacted by sec. 11 of this Act, takes effect only if sec. 12 

of this Act receives the two-thirds majority vote of each house required by art. IV , sec. 15, 

Constitution of the State of Alaska.

* Sec. 14. Except as provided by sec. 13 of this Act, this Act takes effect immediately 

der AS  01.10.070(c).
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T °  A M E N D M E N T

BY REPRESENTATIVE CROFT
OFFERED IN  HOUSE JUDIC IARY

TO: HB 199

Page 2, line 19, following (d):
Delete all material.
Insert "When distributing property identified as community property under 

a community property agreement or trust under 34.75, unless the 
parties have provided in the agreement or trust for another disposition 
of the community property, the court shall make such disposition of 
the community property as shall appear just and equitable after 
considering all relevant factors including, but not limited to

(1) the nature and extent of the community property;
(2) the nature and extent of the separate property;
(3) the duration of the marriage; and
(4) the economic circumstances of each spouse at the time the 
division of property is to become effective, including the 
desirability of awarding the family home or right to live therein 
for reasonable periods to a spouse with whom the children 
reside the majority of the time."



W - iC ' A-M.E.NJQLM E.N T

BY REPRESENTATIVE CROFT
OFFERED IN HOUSE JUDICIARY 

TO: HB 199

Page 4, line 22:
Delete "34.75.090(b)"
Insert "34.75.090(c)"

Page 9, following line 31:
Insert a new subsection to read:

"(b) A community property agreement must contain the following 
language in capital letters at the beginning of the agreement:

THE CONSEQUENCES OF THIS AGREEMENT MAY BE 
VERY EXTENSIVE, INCLUDING, BUT NOT LIMITED 
TO, YOUR RIGHTS WITH RESPECT TO CREDITORS 
AND OTHER THIRD PARTIES, AND YOUR RIGHTS 
WITH YOUR SPOUSE BOTH DURING THE COURSE OF 
YOUR MARRIAGE AND AT THE TIME OF A DIVORCE. 
ACCORDINGLY, THIS AGREEMENT SHOULD ONLY BE 
SIGNED AFTER CAREFUL CONSIDERATION. IF YOU 
HAVE ANY QUESTIONS ABOUT THIS AGREEMENT,
YOU SHOULD SEEK COMPETENT ADVICE."

Reletter the following subsections accordingly.

Page 10, lines 3 - 4:
Delete "(b) of this section"
Insert "(c) of this section"

Page 12, following line 19:
Insert a new subsection to read:

"(b) A community property trust must contain the following language 
in capital letters at the beginning of the trust:



TH E  C O N S EQ U EN C ES  O F  THIS TRUST M A Y  BE VER Y  

EXTENSIVE , IN C LU D IN G , BUT N O T  LIM ITED  TO, YO U R  

RIGHTS W IT H  RESPECT TO  CREDITORS A N D  O TH ER  TH IRD  

PARTIES, A N D  YO U R  RIGHTS W ITH  YO U R  SPOUSE BOTH 

D UR ING  TH E  COURSE O F YO UR  M AR R IAG E  A N D  A T  TH E  

T IM E  OF A  D IVORCE. AC C O R D ING LY , THIS AG R EE M EN T  

SH O ULD  O N L Y  BE S IGNED  AFTER  C AR EFU L  

CO N S ID ER AT IO N . IF Y O U  H A V E  A N Y  Q UESTIO NS A B O U T  

THIS A G R EEM EN T , Y O U  SHOULD  SEEK C O M P ETENT  

A D V IC E ."

Reletter the following subsections accordingly.

Page 12, lines 22 -  23:

Delete "(b) of this section" 

Insert "(c) of this section"
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LAW OFFICES OF

D a v i d  G. S h a f t e l , P C
BANK OF AMCniCA CENTER 

530 WEST SEVENTH AVENUE. SUITE 70S 
ANCHORAGE, ALASKA ©©501

(007) S7G-COI5 
FAX(007) 27a-COIB

May 5, 1997

VIA FACSIMILE 
(907) 465-4316

Representative Norm Rokeburg 
State Capitol
Juneau, Alaska 99101-1182

Dear Representative Rokeburg:

I urge you to vote favorably on House Bill No. 199, The Community Property Act. 
This Act would allow spouses to elect to have part or all of their property treated as 
community property. As a result, Alaska spouses would obtain an important income tax 
benefit which is presently available only to couples living in community property states, This 
benefit would allow the basis of both spouses’ property to be adjusted to the fair market 
value of that property, at the date of death of the first spouse. As a result, the surviving 
spouse could sell property without having to pay income tax on the difference between the 
original basis and the fair market value at the date of the first spouses’ death.

Since the benefits of this Act arc elective, it could only affect those couples who 
choose to use it. I am not aware of any disadvantages in enacting this Act.

I appreciate vety much your consideration in this matter.

DGS/lm

David G. Shaftel



A M E N D M E N T

BY REPRESENTATIVE CROFT

Page 2, line 19, following (d):
Delete all material.
Insert "When distributing property identified as community property under 

a community property agreement or trust under 34.75, unless the 
parties have provided in the agreement or trust for another disposition 
of the community property, the court shall make such disposition of 
the community property as shall appear just and equitable after 
considering all relevant factors including, but not limited to

(1) the nature and extent of the community property;
(2) the nature and extent of the separate property;
(3) the duration of the marriage; and
(4) the economic circumstances of each spouse at the time the 
division of property is to become effective, including the 
desirability of awarding the family home or right to livetherein

yM, , for reasonable periods to a spouse with whom the children 
reside the majority of the time."

OFFERED IN  HOUSE JUDICIARY

TO: HB 199
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HOMPESCH 6 ASSOCIATES
A T T O R N E Y S  A T  L A W

A PROFESSIONAL CORPORATION
DENALI FINANCIAL CENTER 

119 N. CUSHMAN STREET, SUITE 400 
FAIRBANKS, ALASKA 99701

FACSIMILE TRANSMITTAL 

W A R M S :

T h e  In fo r m a t io n  c o n t a in e d  In  t h is  fa x  la  c o n f id e n t ia l  a n d / o r  p r iv ile g e d . T h is  fo x  I t  In te n d e d  to  b e  r e v ie w e d  I n it ia lly  b y  o n ly  th e  In d iv id u a l 
n a m e d  b e lo w . I f  th o  r e a d e r  o f  th la  t r a n s m it ta l p a g e  I t  n o t  th e  In te n d e d  r e c ip ie n t  o r  a  r e p r e s e n ta t iv e  o f  th o  I n te n d e d  r e c ip ie n t , y o u a r e h e r e b y  
n o t if ie d  th a t  a n y  r e v ie w , d is s e m in a t io n  o r  c o p y in g  o f  th la  fa x  o r  th e  In fo r m a t io n  c o n t a in e d  h e r e in  I t  p r o h ib it e d . I f  y o u  h a v e  r e c e iv e d  U i l t  fa x  
In  e r r o r , p le a s e  Im m e d ia te ly  n o t if y  th e  s e n d e r  b y  te le p h o n e  a n d  r e tu r n  t h is  fa x  to  th e  t e n d e r  a t  th e  a b o v e  a d d r e s s . T h a n k  y o u .

M a y  2 , 1997 T im e ;  8 :0 0  p .m .

S e n t  B y :  R i c h  H om pesch
R e :  HB 199 I I I  M c C o l lu m  v .  U . S .

FROM : TO :

Nam e; R i c h a r d  W. H o m p esch  I I N a m e : J o e  G r e e n

C om pany: HOMPESCH 6 A S S O C IA T E S
A PROFESSIONAL CORPORATION

C o m p a n y : S t a t e  R e p r e s e n t a t i v e

P h o n e : (907) 4 5 2 -1 7 0 0
F a x : (907) 4 6 5 -4 3 1 6

F a x : (907) 4 5 6 -5 6 9 3

T o t a l  N um ber o f  P a g e s :  __6

Special Instructions or Additional Massage:
Representative Green:
Hare Is a copy of the case that Dick ThwalteB mentioned In his mamo about HB 199. If you have any 
questions, please give me a call.

Original Documents to Follow via:

(_______) Mail

(__________ ) No Document# to Follow This Transaction.
c ) Other:



-w.vw.miuwvi., vtuuvi iw a i iaw, ui a lUApayci s propeny rignts is Dinding tor 
Federal tax purposes, and it was the clear intent o f  the Oklahoma law that all 
married persons, who filed elections to come under it, hold their propeny from the 
date o f  their election as community property, (3) this being so, the property sold 
by the w idow  was acquired by her by bequest, devise or inheritance within the 
meaning o f  Sec. 113(a)(5).

References: 1958 P -H  Fed. 10,449; 10,450.

Counsel
TopOfCase

Carl D. Hall, Jr., 2700 First Nat. Bldg., Oklahoma City 2, Okla. A tty . for Plaintiff.

Robert S. Rizley, U .S . A tty ., 335 Federal Bldg., Tulsa, Deane E. McCorm ack, Jr., Asst.

A m erican  F e d e ra l T a x  R e p o rts : C o p y r ig h t  1 9 9 7 , R esea rch  In stitu te  o f  Am erica In c . 5 /02 /97  P age 1
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Atty. Gen., Wash., D .C., for Defendant.

Opinion
TopOfCase

S A V A G E , District Judge:

Findings of Fact and Conclusions of Law
This cause having been carefully considered by the Court upon the pleadings, evidence 
presented by both Plaintiffs and Defendant, stipulations, answers to Requests for 
Admissions, and briefs o f counsel, the Plaintiffs herein being represented by their 
attorneys, Mostcllcr, Fellers, Andrews &  Loving, and Defendant being represented by its 
attorney, Deane E. McCormack, Jr., Attorney for the Tax Division, Department o f Justice; 
the Court herewith enters its Findings o f Fact and Conclusions o f Law.

Findings o f Fact
1. This is an income tax case arising under the 1939 Internal Revenue Code, as amended.

2. Plaintiff, Irma McCollum, Executrix o f the Estate o f J. W. McCollum, Deceased, is the 
duly appointed Executrix o f said estate, having been so appointed by the County Judge of 
Tulsa County, Oklahoma.

3. Irma McCollum is the surviving spouse o f J. W . McCollum, Deceased.

4. Irma McCollum and J. W . McCollum were married in 1922

5. In March o f 1943 Irma McCollum and J. W, McCollum filed their election to come 
under the provisions o f the Oklahoma Community Property Law as set forth in Title 32, 
Sections 51, 52 and 53, Oklahoma Statutes 1941.

6. On October 11, 1943, the following described real property was purchased by Irma 
McCollum and J. W . McCollum for consideration in excess o f $25,000.00, and was 
conveyed to them as joint tenants by H. P. Warfield and Ella Warfield:

The Northwest Quarter (NW/4) o f the Northwest Quarter (NW/4) o f Section 
Thirty-One (31), Township Nineteen (19) North, Range Thirteen (13) East in Tulsa 
County, State o f Oklahoma.

7. On July 23, 1948, J. W. McCollum died

8. On October 25, 1948, his surviving spouse, Irma McCollum, sold the above described

American Federal T ax Repons: Copyright 15>97. Resent ch Institute of America Inc. 5/02/9? P*ec2
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real estate for $75,000.00.

9. The fair market value o f said above described property on the date o f J. W . McCollum's 
death was $75,000,00.

10. One-half (1/2) o f the above figure, $37,500.00, was included in J. W. McCollum's 
gross estate for Federal Estate Tax purposes.

11. On March 15, 1949, Plaintiffs filed in the office o f the Collector o f Internal Revenue 
for the District o f Oklahoma, their Federal Income Tax Return for the calendar year 1948 
and paid the taxes shown to be due thereon in the amount o f $2,462.98. In said Return, 
filed on March 15, 1949, Plaintiffs reported gain on the sale o f the aforementioned 
described real property in the amount o f $20,777.20.

12. In computing said gain Plaintiffs deducted from the sales price the sum o f $37,500.00 
as representing the alleged basis o f the one-half (1/2) interest received by the Estate from 
J. W . McCollum, plus the sum o f  $15,817.78, representing Irma McCollum's alleged basis 
in her one*half (1/2) interest in the property.

13. On March 28, 1949, Plaintiffs filed <pg  6i72> an Amended Tax Return for the year 
1948, alleging that Plaintiffs had overpaid their income tax for 1948 and claiming a refund 
o f $2,070.00. In the Amended Return Plaintiffs reported no gain on the sale o f the above 
described real property, claiming as a basis for gain or loss o f said property its entire fair 
market value on the date o f J. W . McCollum’s death.

14. On M ay 17, 1951, the Collector ofTnternal Revenue assessed additional income tax to 
Plaintiffs in the amount o f $3,274.66 for the calendar year 1948. Among the adjustments 
made was one relating to the increase o f the capital gain on the sale o f the property 
described in paragraph six (6) above.

15. Plaintiffs paid said deficiency on June 8, 1951.

16. On March 15, 1952, Plaintiffs filed a claim for refund in the office o f the Collector o f 
Internal Revenue for the District o f Oklahoma for that part o f the tax and tax deficiency 
paid for the year 1948 attributable to the increase in or any alleged capital gain from the 
sale o f the property described in paragraph six (6) above.

17. Statutory notice o f the disallowance o f said claim, filed on March 15, 1952, was never 
given by the Commissioner o f Internal Revenue. Plaintiffs' suit was brought solely on this 
claim.

18. The amount o f tax alleged by Plaintiffs to have been illegally assessed and collected for 
the year 1948 results from the action o f the Commissioner in adding on to the taxable 
income o f Plaintiffs, an item o f $21,229.72, representing fifty (50%) per cent o f the 
alleged capital gain o f $42,459.43, alleged by the Commissioner to have been realized by 
Plaintiffs on the sale o f the real property described in paragraph six (6) above, in 1948.

19. For the calendar years 1943 through 1947, inclusive, Irma McCollum and J. W. 
McCollum filed Federal and Oklahoma Income Tax Returns reflecting a division o f

American Federal Tax Report); Copyright 1997, Research Institute of Amcrlcn Inc. 5/02/97 Pngc 3
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income between them on the theory that taxpayers held their property as community 
property.

20. Plaintiffs intended to hold title to the real property sold in 1948 as community property 
under Oklahoma law.

21. The amount in controversy is $5,326.30, plus interest as allowed by law.

Conclusions of Law
1. The Court has jurisdiction o f the parties and o f the subject matter o f the case.

2. Where a Federal Tax Statute expressly or impliedly describes the taxpayer's property 
rights as a test o f taxability, the existence o f that right must be discovered under the 
controlling local law (Blair v. Comm., 300 U.S. 5 [18 A FT R  1132], Poe v. Seaborn, 282 
U.S. 101 [9 AFTR576]).

3. Under Section 113(a)(5) o f the Internai Revenue Code o f 1939, the determination 
under local law o f Plaintiffs' property rights is determinative for tax purpose?' 1

4. The real property sold by Irma McCollum in 1948, after the death o f J. W . McCollum, 
was community property under Oklahoma law on the date o f J. W . McCollum's death. 
(Okla. Laws 1945, pp. 118-121, Sections 1-18).

5. It was the clear intent o f Section 18 o f Oklahoma Laws 1945, pp. 118-121, that all 
married couples who filed their election under the provisions o f Section 2, Okla Laws 
1939, pp. 356-360, held their property as community property from the effective date of 
said election. Since J. W . McCollum died in 1948, no problem o f retroactive application of 
the statute is involved.

6. The real property sold by Irma McCollum in 1948, after J. W . McCollum's death, was 
acquired by bequest, devise, or inheritance within the meaning o f Section 113(a)(5) o f the 
Internal Revenue Code o f 1939.

7. Plaintiffs basis for computing gain or loss in the real property sold in 1948 was 
$75,000.00. Therefore, no capital gain was realized by Plaintiffs Plaintiffs when they sold 
said real property in 1948 for $75,000.00. (Section 113(a)(5), Internal Revenue Code o f 
1939).

8. The conveyance o f the real property to Irma McCollum and J W. McCollum as joint 
tenants did not prevent same from being community property under Oklahoma law. (In 
Re: Trimble's Estate, 253 P.2d 805 (N. Mex. 1953); In Re: Baldwin's Estate, 71 P.2d 791 
(Ariz. 1937).

9. Comm. v. Harmon, 323 U.S. 44 [32 A FT R  1411], is inapplicable to the present 
controversy since that case involved a statute enacted by the Oklahoma <pg 6i73> 
Legislature in 1939 and repealed in 194S.

American Federal T a x  Report*: Copyright 1997. Rcsrnrch Institute of Atnerlcn Inc. S/02/97 Page 4
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10. The fact that the real property sold by Plaintiffs was handled by the County Judge in 
the probate proceeding as jointly held property is not sufficient to rebut the presumption 
that the property sold by the Plaintiffs was community property at the time o f J. W . 
McCollum 's death since such event took place subsequent to J. W . McCollum's death.

11. Both the Internal Revenue Service and the United States Tax Court recognized that 
the Community Property Law enacted by the Oklahoma Legislature in 1945 (Okla. Laws 
1945, pp. 118-121, Sections 1-18) established a valid community property system in 
Oklahoma (I T . 3782, C.B. 1946-1, 84, John M . Kane, 11 T.C. 74).

12. The Plaintiffs are entitled to judgment for a refund o f $5,326.30, plus interest as 
allowed by law.

American Federal Tax Report*: Copyright 1997, Research Initliutc of America Inc. 5/02/97 PageS
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TO: REPRESENTATIVE JOE GREEN

FROM: RICHARD THWAITES

SUBJECT: HB199 (COMMUNITY PROPERTY BILL)

THE FOLLOWING VERIFIES THAT ALASKANS WILL MOST CERTAINLY GET THE DOUBLE STEP UP IN 
BASIS INCOME TAX BENEFIT IFHB 199 IS ENACTED.

IN 1939, OKLAHOMA ENACTED A LAW WHICH ALLOWED ITS CITIZENS TO ELECT FOR THEIR 
PROPERTY TO BE COMMUNTTY PROPERTY. THIS IS JUST WHAT HB 199 WOULD DO FOR ALASKANS.

SHORTLY AFTER THE LAW WENT INTO EFFECT, MR. AND MRS. MCCOLLUM ELECTED FOR THEIR 
LAND TO BE COMMUNITY PROPERTY. MR MCCOLLUM DIED AROUND 1945. IN 1958, III MCCOLLUM 
V. UNRED STATES, 58-2 USTC PARA. 9957 (ND OK 1958) THE FEDERAL COURT HELD THAT MRS. 
MCCOLLUM WAS ENTITLED TO THE DOUBLE STEP UP IN BASIS BECAUSE THE LAND HAD BEEN 
ELECTED TO BE TREATED AS COMMUNITY PROPERTY BY THE SPOUSES. THE OKLAHOMA LAW IN 
ATTACHED. RICH HOMPESCH FROM FAIRBANKS IS FAXING YOU A COPY OFTHE CASE.

OKLAHOMA REPEALED THIS LAW AROUND 1948 WHEN THE INTERNAL REVENUE CODE FIRST BEGAN 
TO PERMIT SPOUSES TO FILE JOINT INCOME TAX RETURNS AND TO ALLOW THE ESTATE OF A 
DECEASED SPOUSE A 50% MARITAL DEDUCTION. THE INTERNAL REVENUE CODE CHANGE AGAIN 
PUT PEOPLE IN THE COMMUNITY PROPERTY AND NON-COMMUNITY PROPERTY STATES ON EQUAL 
FOOTING.

BUT IN 1982 THE UNLIMITED (RATHER THAN 50%) MARITAL DEDUCTION CAME INTO EFFECT AND ON 
ACCOUNT OF THE DOUBLE STEP UP IN BASIS AGAIN GAVE PEOPLE IN COMMUNITY PROPERTY 
STATES AN ADVANTAGE.

HB 1 WOULD GIVE ALASKANS THE SAME BENEFIT THAT PEOPLE IN THE NINE COMMUNITY 
PROPERTY STATES ENJOY. PLEASE SUPPORT IT.
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Community Property.
HOufls b o x , no. t u .  .

AN ACT B u k J s f prorU loA* fo r  0  onus Unity F ro s t rty  U « ;  providing ifest th* Acl ib iU  ip j ly  
to hushnnd* (uid w Itm  w d  th»lr property »us**qu*ni U  t t *  f ln t  d*y ot t a r  raoata 
• f l t r  th* OUsc o r *a  tlocUea to c u m  under iu  te rra* ; prertd lag th«t t lu  Act tb a ll 
cm** to ipp ly  to h tub iad t u d  * l m  u t  Utelr w cp c rt j upoa Utt d t ttb  ot on* o f them 
Or upon •  d K ra *  o f d ivert* &«is* n o d t r t d ;  d*flB lag th* H p u tU  prepertr *ad tire eovBuo lty  property o f Use husband tad  y rtfc : pyoM lia# fo r  the «uui*g*»*nt, control and 
01*5 Ml do a thereof tnd  th»- rlgt.t* *ad romodVi* o f a n d ttc ti In w L U w 'U w rr to ; p rorld - 
U 0 that i lU x r  ipoVM s a y  g ir* o r  o o a n y  Ole or her lfltotM t la  (oeuauslry  property to the o the r; p rom usg  tea dlepoaiuon o f the ooeurua lty pnporty  on dUtoloUdn o f tho 
B a rrta a * ;. p rv rld lag  fo r  the euharitudon o f on* fpouoe voder oerte la otmdlUosa fo r  the ettw r thranjgh lecal proceeding* In the BM ogeBeoi, control and dleyoeltloa o f coma unity 
p roparty ; p rv rtd io f fo r  tfc* n d aU ittr tU on  and dhttltuUon: o f th* U ux»*t o f a d*o*wed epoviM la  oemmoelty pr opa rty .

BX IT  XNACSXD B Y  TH 1 FBO FLB  OT THS 8TATX O f  OKLAHOMA:
Huaband and W i f e —J H a o t io n ,

Section 1. This Act shall be available only to and apply only 
to husbands and wive* and to their property for a period of time 
from the first day of the month in any year subsequent to their 
filing their written election to come under the terms of this Act 
until either an abaolute decree of divorce is rendered dissolving 
their marriage, or until the death of one of them.
Written Election— Filing- of Instrument,

Section 2. The written election to come under the terma of 
this Act, referred to in Section 1 of this Aot, shall be a written 
instrument signed %nd acknowledged in duplicate by both hus­
band and wife, stating in substance that they desire to avail 
themselves of the Act and have same apply to them and to their 
property on the first day of the next month in any year subse­
quent to the filing thereof in both the office of the county c*crk 
and the Secretary of State as hereinafter provided. Acknowl­
edgment* shall be in the form, and may be taken before any 
officer now prescribed by law for acknowledgments to convey­
ances of m i estate. One of the. said written instruments shall 
be filed in the office of the couhty clerk of the county of the 
resident of the signers thereof, and one in the office of the Sec­
retory of State. The county clerks and the Seoretary of State 
shall cause all such instruments to be recorded in records kept 
for that purpose, and to be properly indexed.
Separate Property of Husband.

Section 3. All property, both real and personal, of the hui* 
band owned or claimed by him before the effective date of the 
election to come under the terms of the Act, as provided in Sec­
tion 1 of this Act, and that acquired afterwards by gift, includ­
ing gifts of the wife’s interest in community property, by divi­
sion of community property, by devise, or by descent, as also 
tho incroaso of all lands thus owned or acquired, shall be his 
separate property. The separate property of the husband shall

356
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not be subject to the debts contracted by the wife or liable for 
her torts, either before or after the effeotive date of said elec­
tion, except as may be permitted by law as to his property prior 
to the enactment of this Act. The husband shall have the sole 
management, oontrol and disposition of his separate property, 
both real and personal, to tho extent permitted by law as to hiB 
property prior to the enactment of this Aot.
Separate Property of Wife.

Section 4. All property, both real and personal, of the wif* 
owned or olaimed by her before the effective date 02 the election 
to come under the terms of the Aot os provided in Section 1 of 
this Act, and that acquired afterwards by gift, including gifts 

' of the husband's interest in community property, by division of 
community property, by devise, or by descent, as also the increase 
of all landfi thus owned or acquired, shall be her separate prop­
erty. The separate property of the wife shall not be subject to 
the debts contracted by the husband or liable for his torts, either 
before or after the effective date of said election, except as may 
be permitted by law as to her property prior to the enaotment 
of this Act. The wife shall have the Bole management, control 
and disposition of her separate property, both raal and personal, 
to the extent permitted by law as to her property prior to the 
enaotment of this Act.
Compensation for Personal Injuries.

Section 5. All property or moneys received as compensation 
for personal injuries sustained either by the husband or the wife 
shall be the separate property of the person sustaining such 
injuries.
Property Acquired After Effeotive Date of Act.

Section 6. All property acquired by the husband or the 
wife after the effective date of the election to come under the 
term* of the Act as provided in Section 1 of this Act, except that 
which is separate property of either one or the other, shall be 
deemed the community or common property of the husband and 
the wife and each, subject to the provisions of this Act, shall be 
vested with an undivided one-half interest therein. The wife 
shall have the management and control and may dispose of that 
portion of the community property consisting of her earnings, 
all rants, interest, dividends, incomes and other profits for her 
separate estate and all other community property the title to 
which stands in her name. The husband shall have the manage­
ment and control and may dispose of all other community prop­
erty, provided, however, that the homestead, if community prop­
erty, shall not be sold, encumbered, or otherwise disposed ox, ex­
cept in the manner as is provided by law prior to the enactment 
of this Act, oml further provided, that any funds on deposit in
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any bank or banking institution, whether in the name of the 
husband or the wife, shall be presumed to be the separate prop- 
erty of the party in whoae name they stand, regardless of who 
made the deposit, and unless said bank or banking institution is 
notified to the contrary, it shall be governed accordingly in hon­
oring checks and orders against Buch account.
Wlf*~Property of Subjeot to Her Debts.

Section 7. The separate property of the wife and that por­
tion of community property, record title to which ie in her name 
or which is under the management, control and disposition of 
the wife, shall be subject to debts contracted by the wife arising 
out of tort, or otherwise, but not to debte or liabilities of the 
husband. The ceparate property of the husband and that portion 
of the community property, reoord title to which is in hia name • 
or which is under the management, control and disposition of the 
husband shall be subject to debts contracted by the husband or 
liabilities of the husband arising out of tort or otherwise, but 
not the debts or liabilities of the wife. The husband and the wife, 
and each of them, shall be entitled to the exemptions to which 
they, or either of them, are now entitled under the laws existing 
prior to the enactment of this Aot.

Creditors— Husband and Wife— Rights.
Section 8. No creditor shall have recourse to the community 

property for the p a re n t of debts or liabilities created by either 
the husband or the wife, except as provided in Section 7 of this Act ; 
provided, however, that any creditor may satisfy his claim or de­
mand out of the community property which was under the manage­
ment, control and disposition of the spouse incurring the indebted­
ness or liability at the time the debt or liability was contracted 
or created, and which has been subsequently conveyed or transferred 
to the other spouse and is under the management, control and dis­
position of said other spouse, without proof that naid creditor 
relied upon said community property in advancing said credit, 
but without prejudice to the rights of the third party purchasers, 
incumbrancers, or other creditors or grantees; and provided fur­
ther, that the husband' or wife on paying community debts shall, 
as between themselves, charge the same againet community 
property.
Deeds—Husband to Wife and Wife to Husband.

Section 9. The husband may give, grant, bargain, sell or 
convey directly to his wife, and a wife may give, grant, bargain, 
sell or convey directly to her husband, hi* or her community right, 
title, interest or estate in all or any property of their community 
real or personal property. Every deed and conveyance made 
from the husband to the wife or from the wife to the husband shall 
operate to divest tho property therein described of every claim ox
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demand as community property, and shall vest the same in the 
grantee as the separate proporty of the grantee; provided, how­
ever, that the deeds, conveyances or transfers hereby authorized 
shall not affect any existing equity in favor of creditors of the 
grantor at the time of such transfer, gift or encumbrance:
Divorce— Division of Property,

Section 10. In the event of the dissolution of marriage by 
decree of any court of competent jurisdiction, community prop­
erty shall be divided between the parties by the court granting 
the decree, in such proportions as such court, from the facts in 

fcj-tba case, shall deem just and equitable, and such division shall 
- be subject to revision on appeal in all respects including the ex- 
t  Cruise of discretion by the court below.
j®. insanity or Gonviotion of Polony—!Rights of Spouae.

Section 11. Whenever the husband or the wife is non com- 
poB mentis, or has been convicted of a felony or sentenced, to im­
prisonment for a period of more than one year, or whenever the 
husband haa abandoned his wife and family and left her and his 
family, if they have children, without support, or whenever the 
husband or the wife is an habitual drunkard, or for any other 
rea son  ia incapacitated to manage, control, or dispose of the com­
munity property, the other spouse may present a petition, duly 
verified, to the district court of the county wherein they reside, 
or if they are nonresidents wherein any of the community prop­
erty is located or situated, stating the name of the incapacitated 
spouse, a description of aU community property, both real and 
personal, and the facta which render the other spouse in.capaci* 
tated to manage, control or dispose of the community property, 
and praying that the apouse filing the petition be substituted for 
the incapacitated spouse as to the management, control or dis­
position of the community property then under the management, 
control and disposition of said spouse with the same power of 
managing, controlling and disposing of the community property 
os was vested in the incapacitated spouse.

Ssrvice of Process,
Section 12. In all such cases service of process shall be had 

as in other civil actions, provided, however, that where it is 
alleged that the other spouse is non compos mentis, a guardian ad 
litem shall be appointed having such powers as in other civil 
actions.
Hearing on Petition.

Section 13. Upon the hearing'of the petition so filed, the 
court shall render judgment therein either dismissing said peti­
tion or adjudging the spouse filing same to have such power of 
managing, controlling and disposing of the community property,
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either real or persona], formerly under the management, control 
and disposition of the other spouae as to the court may appear to 
be just, proper, equitable, and to the beat interests of said estate.
Judgments.

Section 14. AH judgments rendered as in the preceding Sec­
tion provided shall be recorded in the office of the county clerk 
of the county where any property affected thereby is situated and 
such judgment when so rendered shall be notice of the facts 
therein set out.
Death of Huiband or Wife.

Section 15. Upon the death of the husband or the wife, the 
surviving spouse ahall administer all community property in the 
same manner and with the same duties, privileges and authority 
as are vested in a surviving partner to administer and settle the 
affairs of a partnership upon the death of the other partner, as 
provided by Section 1197, Oklahoma Statutes, 1931; provided that 
the surviving husband or wife shall not be disqualified from act­
ing as executor or administrator of the eBtnte of the deceased 
husband or wife; and provided further, that the survivor of the 
husband or wife shall pay out of the community property, except 
the homestead and exempt property, all debts of the community, 
whether created by the husband or the wife; and provided fur­
ther, that when all debts of the community shall have been fully 
satisfied the survivor shall transfer and convey to the adminis­
trator or executor of the deceased one-half of the community 
property remaining to be administered and distributed as other 
property of the estote either subject to the terms of tho will of 
the deceased or under the laws of descent and distribution as 
the case may be, and thereafter all the intevest of the surviving 
partner in said community property shall be that of a tenant in 
common; and provided further, that any interest in a homestead 
so conveyed shall not be subject to administration under the laws 
of this State, except in the manner provided by law at the time 
of the enactment of this Act.

Approved >Tay 10, 1939.
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RE: House Bill 199 the "Alaska Com m unity Property Ac t”
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1 m ay include m y comments with those of m y colleagues
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Alaska Slate ICemsJature

^Mousse of ^preoentatilieg
House judiciary Committee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907)465-4990

Date: April 23, 1997

To: Richard W ellman, University o f  Georgia Law School
(706) 542-5556

From : Lisa Kirsch,
Counsel House Judiciary Committee 
ph: (907)465-4990 fax: (907) 465-4316

Subject: HB 199

Here is a  copy o f the bill drafted by Jonathan Blattmachr. He testified before 
our comm ittee today. W e also heard from Rich Hompesch and Mr. Thwaites, 
both apparently Alaska attorneys who practice probate law here. The 
committee appeared to accept the bill and they could easily m ove it out of 
committee Friday. If  you have any comments, or would care to testify Friday, 
please let me know.



L E G A L  SERVICES

(907) 465-3867 Of 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

D IV IS ION O F  LEG A L  AND RESEA RC H  S E R V IC E S  
LEG ISLA T IV E  A FFA IR S  AGENCY  

STATE  OF A LA SK A
130 Seward Street, Suite 409 
Juneau. A laska 99801-2105

M E M O R A N D U M March 25, 1997

SUBJECT: Sectional Summary of H B  199, the "community property" bill (Work 

Order No. 20-LS0522VE)

T O :

FROM:

Representative Joe Ryan 

Attn: David Pree

Therteresa Bannister 

Legislative Counsel

You  have requested a sectional summary of the above-described bill. A s  a preliminary 

matter, note that a sectional summary o f a bill should not be considered an authoritative 

interpretation o f the bill. The descriptions o f the sections necessarily contain some 

generalizations and simplifications. A s  a result, please keep in mind that the bill itself is the 

best statement o f its contents.

Section 1. States that community property under the new chapter (AS  34.75) is not included 

in the augmented estate. "Augmented estate" is a term used in the state's Uniform Probate 

Code to refer to the pot o f property from which a surviving spouse can elect to take a one- 

third share; the property in the estate is "augmented" by adding to it certain other property 

transferred to others by the decedent.

Section 2. Makes an amendment to A S  25.15.010 to show that its provisions are subject to 

the new community property chapter (A S  34.75).

Section 3. Makes an amendment to A S  25.15.020 to show that the section is subject to the 

new community property chapter (AS  34.75).

Section 4. Makes an amendment to A S  25.15.050 to show that the provisions o f the section 

are subject to the new community property chapter (AS  34.75).

Section 5. Makes an amendment to A S  25.15.060 to show that the provisions o f the section 

are subject to the new community property chapter (AS  34.75).

Section 6. Adds a subsection to A S  25.24.160 (dealing with court judgments in divorce 

actions). The new subsection directs the court to distribute the parties' property under 

A S  34.75 according to their community property agreement or community property trust



under A S  34.75, if  they have one. Directs the court to award one-half o f the value o f the 

community property to each party, unless the parties have agreed otherwise in the 

community property agreement or trust.

Section 7. Amends A S  25.24.200(a) (relating to dissolution o f  marriages) to include 

community property under A S  34.75.

Section 8. Amends A S  25.24.310(b) (relating to the payment o f attorney fees, costs, and 

other disbursements in a child custody, support, and visitation matters) to include community 

property in the property that can be used to pay for a minor’s legal representation or for other 

services.

Section 9. Amends A S  34.15.110 to make its provisions subject to the section in the new 

community property chapter. A S  34.75, that addresses how spouses can hold property. (The 

citation should be corrected to read "A S  34.75.1 10" in both places.)

Section 10. makes an amendment to A S  34.15.130. States that the conclusion that persons 

are tenants in common i f  they have an undivided interest in real property is subject to the 

provisions o f the section in the new chapter. AS  34.75. that addresses how spouses can hold 

property. (The citation should be corrected to read "A S  34.75.110.")

Section 11. Adds a new chapter related to the property of spouses.

A S  34.75.010. Requires spouses to act in good faith towards each other if  the matter 

involves community property. Prohibits changing this obligation in a community property 

agreement or trust.

A S  34.75.020. A llows a community property agreement or trust to change this chapter's 

effect, except for certain listed provisions.

A S  34.75.030. Limits the classification o f property as community property to what the 

spouses say in a community property agreement or trust, except where this chapter classifies 

property otherwise.

Establishes a presumption that the spouses' property acquired during marriage and after the 

determination date (see A S  34.75.900 for definition) is community property, i f  the spouses' 

community property agreement says that all their property acquired during marriage is 

community property.

G ives a spouse a one-half interest in community property.

States that if  the community property agreement states that all property acquired during 

marriage is community property, the income on the property is community property.

Representative Joe Ryan
March 25, 1997
Page 2



States that even if  community property is transferred to a trust, it still remains community 

property.

States that property is not community property i f  it is owned by a spouse at the time o f the 

marriage but before the determination date (see A S  34.75.900 for definition). This occurs 

even i f  the spouses' community property agreement provides that all property acquired 

during marriage is community property. However, the community property agreement may 

expressly provide differently.

States that certain listed property is individual property if  it is owned by a spouse at the time 

o f  the marriage but before the determination date (see A S  34.75.900 for definition). This 

occurs even i f  the spouses' community property agreement provides that all property 

acquired during marriage is community property. However, the community property 

agreement may expressly provide differently.

States that appreciation and income o f property transferred to a community property trust are 

community property if  the trust says they are.

States that community property held in a trust remains community property when distributed 

to the spouses.

States that this chapter doesn't change property classification and ownership rights for 

property acquired before or during marriage, except as otherwise provided in this chapter.

A S  34.75.040. Identifies what property one spouse may manage and control alone.

Requires spouses to act together when managing and controlling community property that 

is held in both o f their names (unless held in the allemative~"or").

States that the trust terms determine the management and control rights o f  community 

property transferred to a trust.

States that management and control rights for community property don't determine the 

classification o f the property and don't rebut the presumption in A S  34.75.030(b).

States that management and control rights to community property do not permit gifts, except 

as provided in AS  34.75.050.

States that management and control rights are not affected by this chapter i f  the property is 

acquired before the determination date (see A S  34.75.900 for definition). Makes an 

exception to the extent provided otherwise in a community property agreement or trust.

Representative Joe Ryan
March 25, 1997
Page 3



A llo w s  a court to appoint a conservator or guardian to handle the management and control 

rights o f  a disabled spouse.

A S  34.75.050. Prohibits one spouse acting alone from giving to a third party community 

property that the spouse manages and that is over S 1.000 (in one calendar year), or is a larger 

amount unless the amount is reasonable considering the economic conditions o f the spouses.

Subjects a gift not allowed under (a) o f this section to a court action allowed under (d) unless 

both spouses act jointly or the gift is ratified by the other spouse.

Considers that the spouses have acted together when one spouse makes a gift, i f  either o f 

certain U.S. gift tax activities occur.

A llow s  one spouse to bring a court action against a spouse making a gift that doesn’t satisfy

(a), or against the recipient o f  the gift, or both. Requires the action to be begun within a 

certain time. Characterizes a recovery during marriage as community propeny. Limits a 

recovery after dissolution or death o f  one spouse to one-half o f the value o f the gift and 

makes this recovery individual property.

A S  34.75.060. Allows spouses living in this state to classify all or part o f their property as 

community property by using a community property agreement.

A llo w s  spouses, even if  not living in this state, to classify all or part o f their property as 

community property by transferring the property to a community property trust that states 

that the property is community property.

A S  34.75.070. Establishes a presumption that an obligation incurred by a spouse during 

marriage is incurred in the interest o f  the marriage or family.

Restricts the satisfaction o f a duty o f  support owed to the other spouse or child o f  the 

marriage to community property and the spouses’s non-community property.

Restricts the satisfaction o f an obligation incurred by a spouse in the interest o f the marriage 

or family to community property and the non-community property o f the spouse.

Restricts the satisfaction o f certain obligations attributable to obligations, acts, or omissions 

before marriage to the non-community property o f the spouse and certain community 

property.

Restricts the satisfaction o f certain other obligation incurred by a spouse during marriage to 

the spouse's non-community property and the spouse's interest in community property.

Representative Joe Ryan
M arch 25. 1997
Page 4



States that this chapter doesn't change the spouses' relationship with their creditors with 

regard to property or obligations existing before the determination date (see A S  34.75.900 

for definition).

Makes binding on a creditor a writing signed by the creditor that reduces the creditor's rights 

under this section.

States that creditor rights are not affected by a community property agreement or trust, unless 

the creditor knows about the effect when the obligation to the creditor is incurred. Prohibits 

changing the effect o f this subsection by a community property agreement or trust.

States that this chapter doesn’t affect a property exemption available under another law.

Sec. 34.75.080. Protects persons who are bona fide purchasers (in general, good faith 

purchasers for value without notice o f  a problem or adverse condition) in their transactions 

w ith  spouses. States that notice o f a community property agreement or trust, a marriage, or 

a marriage termination doesn't change the purchaser’s status as a bona fide purchaser. 

Provides that certain community property purchased from one spouse by a bona fide 

purchaser is purchased free o f  any claim o f the other spouse: prohibits changing this 

provision in a community property agreement or trust.

Sec. 34.75.090. Establishes certain requirements for and features o f community property 

agreements. An  agreement must be in writing, be signed, and make some property 

community property. Consideration (each spouse receiving something, usually money) is 

not needed for the agreement to be effective.

States that the agreement may not adversely affect a child's right to support.

Identifies various items that the spouses may agree on in the agreement.

Provides for the amendment or revocation o f the agreement.

A llo w s  persons who are not yet married to enter into an agreement, but prevents the 

agreement from becoming effective until they are married.

Establishes when community property agreements are unenforceable.

Provides that a court is the entity that determines whether an agreement is unconscionable 

(grossly unfair to one spouse).

Sec. 34.75.100. Establishes certain requirements for and features o f community property 

trusts. To be a trust, it must be signed and state that some o f the property transferred to the 

trust is community property, and one trustee must meet the qualifications given under the

Representative Joe Ryan
M arch 25, 1997
Page 5



section. Consideration (each spouse receiving something, usually money) is not needed for 

the trust to be effective.

States that the trust may not adversely affect a child's right to support.

Lists various items that the spouses may agree on in the trust.

Provides for the amendment or revocation o f the agreement.

Establishes when community property trusts are unenforceable.

Provides that a court is the entity that determines whether a trust is unconscionable (grossly 

unfair to one spouse).

Requires the trustee to maintain certain records.

Sec. 34.75.110. Establishes how spouses may hold their property. Includes some new 

methods, e.g. holding separately or together as community property or holding as 

"survivorship community property" (where surviving spouse receives the other spouse's 

community property interest automatically). Provides for holding property as individual 

property.

Sec. 34.75.120. Prevents the issuer o f  an insurance policy from being liable because it 

makes payments or takes other actions on the policy, unless the issuer actually knew that the 

payments or actions were inconsistent with a community property agreement or trust or 

certain adverse claims.

Establishes some rules for how to classify the ownership o f life insurance policies and 

proceeds.

States that this section does not affect a creditor's interest in a policy (or its proceeds) that 

is transferred or made payable to the creditor as security for an obligation.

States that this section does not affect the ownership interest or proceeds o f a policy unless 

a spouse is listed as an owner and community property is used to pay a premium on the 

policy.

Sec. 34.75.130. Provides that other property becomes community property i f  it is mixed 

with community property and i f  it can't be traced (or except as provided in A S  34.75.110).

Provides that under certain conditions the individual property o f one spouse is changed to 

community property i f  the other spouse contributes effort, skill, activity, etc. to the separate 

property.

Representative Joe Ryan
M arch 25, 1997
Page 6



Sec. 34.75.140. Gives a spouse a claim against the other spouse for failing to act in good 

faith, i f  the failure damages the claimant's community property interest.

A llo w s  a court to order an accounting o f  the spouses' property and obligations. A llow s  a 

court to make certain listed determinations about the spouses' property.

A llo w s  a court to order the addition o f a spouse's name to the title o f community property 

held in the name o f only one spouse, except for certain listed property.

Requires a spouse to bring a court action against the other spouse under (a) within three 

years.

Sec. 34.75.150. After the death o f a spouse living in this state and under certain 

circumstances, treats as community property the property that can be traced to certain 

recoveries o f the decedent for a loss o f earning capacity.

Sec. 34.75.160. Directs that this chapter is to be applied and construed uniformly with the 

laws on this same subject in other states and to be applied and construed to achieve its 

general purpose.

Sec. 34.75.900. Defines the terms in die chapter.

Sec. 34.75.995. Gives the chapter the title "Alaska Community Property Act."

Section 12. Describes how a section in the new chapter changes an Alaska Rule o f 

Evidence.

Section 13. States that the provision in this bill that amends court rules only takes effect 

i f  the section describing how it amends the rule receives the necessary super-majority vote.

Section 14. Gives the bill an immediate effective date.

I f  I may be o f further assistance, please advise.

TLB :jd r  

97-218.jdr

Representative Joe Ryan
March 25, 1997
Page 7
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S p o n s o r  S t a t e m e n t

T his Sponsor s ta tem en t provides a summary of the incom e tax 
advan tage  o f  com m unity  property  and a short overv iew  of the 
Community Property bill. The bill is designed, among other things, to 
allow married Alaskans to obtain the income tax advantage available 
to residents of comm unity property states and to produce business in 
A lask a .

A person who owns assets with his or her spouse as community 
property in one o f  the nine community property states (Louisiana, 
Texas, New Mexico, Arizona, California, Nevada, W ashington, Idaho, 
and W isconsin) has a major income tax advantage over a married 
person who owns assets with his or her spouse but that are not 
com m unity  property. This advantage results from the incongruous 
operation of the step-up in basis rule. This rule is one of the few, if 
only, income tax advantages that a person’s estate receives upon his 
or her death.

The best way to explain the step-up in basis rule is to start with an 
exam ple of a single person in Alaska on her death bed who twenty 
years ago paid $10 ,000  for a homestead that is presently  worth 
$110,000. If the person  sold the homestead before she died, she 
would realize a long-term  capital gain of $100,000. The gain would 
be subject to a maximum capital gains tax of 28%, or $28,000. On the 
other hand, if  the person decided not to sell the homestead and died 
the next day, the $100,000 profit would be forgiven. This means that 
her heirs could sell the homestead for $110,000 and pay ma. income 
taxes! This is because the original cost basis of $10,000 is “ stepped-

Income tax advantage o f community property

1



u p ” to $110,000, the fair market value of the homestead at death. If 
the homestead is sold for $110,000 with its new basis of $110,000, 
there is no gain and no income taxes will be owed.

T h e  step-up in basis rule gets more com plicated when a married
couple  is involved. If  we assume that a married couple in Alaska 
bought the homestead twenty years ago for $10,000 and held title as 
husband and wife, then each would own one-half of the homestead. 
If  the husband was on his death bed and the couple sold the 
homestead before the husband died for its current fair market value
of $110,000, the couple would realize a $100,000 long-term capital
gain just like the single person did. However, if the husband died and 
the wife inherited his half o f the homestead and then sold it, she 
would only realize only a $50,000 long-term  capital gain. This is 
because the profit in the husband’s half of the homestead would be 
forgiven by the step-up in basis rule. The husband’s half of the 
hom estead would get a “ step-up” in basis to $55,000. When the
husband 's  half was sold for $55,000 there would be no gain. 
However, the wife would have a gain on the sale of her half of the
homestead. Her half of the homestead would have a basis o f $5,000
(one-half of the original cost basis of $10,000). When this ha lf  was 
sold for $55,000, the wife would realize a $50,000 long-term capital 
gain and would pay a maximum of $14,000 o f income taxes (28% of 
$5 0 ,000).

If, on the other hand, the couple lived in a community property state 
like Washington, the income tax savings would be even greater. If 
the homestead was community property under W ashington law, for 
example, the wife would get a step-up in basis in both halves of the 
homestead to $110,000. After her husband’s death when she sold the 
homestead for $110,000 she would pay u a  income taxes! In contrast, 
in the prior example of the married couple in Alaska who owned the 
homestead that was not community property, the wife who sold the 
hom estead after her husband died would pay $14,000 of incom e 
taxes. In this way the income tax laws favor spouses in community 
property states who own assets as community property over spouses 
in non-community property states like Alaska who as a general rule
cannot own assets as community property.

Overview  of HB 19^

This bill will allow married Alaskans to execute a written agreement 
to  recharacterize their assets as comm unity property. Unlike other



sta tes  which have a com m unity  property form  of ow nersh ip  for 
m arr ied  persons, A laskans w ould  have the ir  assets trea ted  as 
com m unity  p roperty  only to  the extent they execu te  a written 
ag reem en t and e lec t  into a com m unity  p roperty  sy s tem  under 
A laska  law. In con trast, com m unity  property  states m andate  the 
married couple’s assets to be community property unless the spouses 
elect out.

The bill not only allows Alaskan couples to enter into an agreement 
to have some or all of their assets treated as comm unity property, 
but it also permits married persons who do not reside in Alaska to 
have their assets treated as com m unity property under A laska law 
by executing an Alaskan Com m unity Property Trust. Such a trust 
m ust have an A laskan trustee. It is anticipated that m any married 
persons who reside outside of Alaska will wish to label a portion, or 
all, of their assets as comm unity property because they believe that 
it is a more appropriate method of owning their assets and they wish 
to obtain the incom e tax advan tages which are a v a i lab le  to 
community property upon the death of the first spouse.

Some believe that com m unity  property represents a m ore fair  and 
ra t ion a l  system  o f  sharing  the ow nersh ip  of p roperty  during 
m arr iage  because  i t  e s se n t ia l ly  trea ts  the m arr iage  like  a 
partnership; as assets  are earned during the m arriage, they  are 
treated as owned 50/50 by the two partners (the husband and wife). 
Others believe community property is not a fair or rational system. 
Regardless of o ne ’s beliefs, it  seems appropriate to allow Alaskans, 
and residents of other states, the freedom to choose the arrangement 
that is most appropriate for them.

It should be em p hasized  th a t  no asset would be labe led  as 
com m un ity  p ro p e r ty  under the bill. R ather, the b ill  m erely  
authorizes married persons to  execute a written agreem ent o r trust 
in which they expressly elect to treat some or all of their assets as 
community property under A laska law.
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<ylu's
2. Community Property — Step-up in Basis fo r  Surviving Spouse's O n e -h a lf Share o f  

Community Property

~y> Both the decedent's and Ihe surviving spouse's half interests in community property receive a 
new basis, i f  at least half o f the community property was includible in the decedent’s gross
estate.14̂ ____________________________________________________________

14^ Section  1 0 1 4 (b ) (6 ) ; Regs. Section l . l 0 1 4 - 2 ( a X 5 ) .  F o r  spec ia l ru les app licab le  to the 
su rv iv ing  spouse's interest in com m un ity  p rop e rty  o f  a deceden t d y ing  a fte r O ct. 2 1 , 1 9 4 2 , and 
be fo re  1 94 8 , see Regs. S ec tion  I .1 0 1 4 - 2 (c ) ( 2 ) .

Only community property qualities for this step-up in basis for both halves. Other forms of 
joint ownership do not qualify*43 unless, under applicable local law, they are regarded as 
community property as well.144 Some courts have recognized that if  title to realty is held in joint 
tenancy or tenancy in common, but the spouses intend to hold the realty as community property, 
both halves o f the property qualify for a new basis.145____________

*4 ^ R ev . R u l. 6 8 -8 0 , 1968 -1  C .B . 3 4 8  (n o  new  basis step -up on w ife's in terest in V irg in ia  
rea lty  h e ld  in co-tenancy , despite com m un ity  p rop e rty  sou rce  o f  purchase m o n e y ); M u rp h y  v .
C om r., 3 4 2  F .2d  3 5 6  (9 ih  C ir . 1 9 6 5 ) (n o  basis step-up fo r  su rv iv in g  spouse ’s interest in C a li fo rn ia  
rea lty  o r ig in a lly  he ld  as com m un ity  p rope rty , converted  b e fo re  death to  co -icn an cy ).

144 Sec R ev . R u l. 8 7 -9 8 , 1 9 8 7 -2  C .B . 2 0 6 ; W A S H . R I V .  C O D E  Section 6 4  2 8 .0 4 0  (in terests 
^  held jo in t ly  b y  husband and w ife  p resum ed to he c om m u n - n ro p c r ly ) .
7  1 4 $ M cC o llum  v. U .S ., 5 8 -2  U S T C  P a ra .9 9 5 7  (N .D . O leia . 1 9 5 8 ) (w he re  spouses fi le d  e lec tion

to com e under O k lahom a com m un ity  p rope rty  law , then lo o k  title  to rea lty  in jo in t  tenancy w h ile  
in tending to h o ld  as com m un ity  p rope rty , both ha lves q u a li fy  fo r  basis step -up ); B o rd enavc  v.
U .S ., 1 5 0  F . Supp . 8 20  (N '.D . C a l. 1 9 5 7 ) (p resum ption  created b y  jo in t  tenancy o r  co-tenancy 
record title  in C a lifo rn ia  rea lty  can be ove rcom e by ev idence o f  m utua l in ten tion , understanding o r  
agreem ent that re a lty  was h e ld  as com m un ity  p rope rty ; cou rt h o ld ing  p resum ption  o f  jo in t  tenancy 
record  title  not ove rcom e fo r  pu rpose o f  basis step-up in both  h a lves ). M cC o llum  and B ord cnave  
w ere decided under the p redecessor o f  Section  1014  -  1 9 3 9  C od e  Section  1 1 3 (a X 5 ). S ee  a lso  
U .S . v . P ie ro tti, 154 F .2d 7 5 8  (9 th  C ir . 1 9 4 6 ) (a lth ough  the deed to  C a li fo rn ia  rea lty  stated that 
said p rop e r ly  was he ld  in jo in t  tenancy, neverthe less the cou rt he ld  that ev idence was adm issib le  
to  show  that the spouses had an agreement that said p rop e rty  was he ld  as com m un ity  p rop e rty  and 
that the agreem ent p reva iled  o v e r the fo rm  o f  the d eed ); and R ev . R u l. 8 7 -9 8 , 1 9 8 7 -2  C .B . 2 0 6  
(w he re  spouses bought p rop e rty  w ith com m un ity  funds, to o k  title  as jo in t  tenants w ith righ t o f  
su rv iv o rsh ip , and dec lared , in jo in t  w ills , that the p rope rty  w as com m un ity  p rope rty , each h a lf 
interest received stcp-up in basis since p rope rty  was cons ide red  com m un ity  p rop e rty  unde rs ta te  
law ).

The stcp-up in basis produces immediate tax results in the case o f oil and gas property owned 
as community property. In Rev. Rul. 92-37,146 a surviving spouse filed a joint return with the 
executor of her late husband covering the short lax year ending with her husband's death and her 
normal lax year. The Service ruled that she was entitled to use the datc-of-deafh value in 
calculating her depletion deduction in respect o f their oil and gas properties._____________

146 9 2 -1  C .B . 195 .

The survivinr spouse's interest in U.S. Treasury Bonds, which can be redeemed at par in 
payment of federal estate tax ("flower bonds"), held as community property receives a new basis 
equal to the fair market value o f the bonds at the dale o f death or alternate valuation dales, not 
their par value.14’ Both halves o f partnership interests held as community property qualify for 
the new  basis i f  the Section 754 election has been made.148

147 N e u h o ff  v . C om r., 7 5  T .C . 3 6  (1 9 8 0 ) ,  a ft ’ d, 6 6 9  F .2d  291  (5 th  C ir . 1 9 8 2 ) (T cxa v ); R ev .
R u l. 7 6 -6 8 , 1976-1  C .B . 2 1 6 .

E s ta te s , G ifts  and  T ru s ts ©  1997  T a x  M an ag e m en t In c . R ev. 4 /97  Pg. I
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S e c .  1 0 1 4 .  B a s i s  O f  P r o p e r t y  A c q u i r e d  F r o m  A  D e c e d e n t

(a) In General

Except as otherwise provided in this section, the basis o f property in the hands o f a person 
acquiring the property from a decedent or to whom the property passed from a decedent shall, 
if not sold, exchanged, or otherwise disposed o f before the decedent's death by such person, 
bc--

(1) the fair market value o f the property at the date o f the decedent’s death, or

(2) in the case o f an election under either section 2032 or section 81 l(j) o f the Internal 
Revenue Code o f 1939 where the decedent died after October 21,1942, its value al the 
applicable valuation date prescribed by those sections, or

(3) in the case o f an election under section 2032A, its value deiennincd under such 
section.

(b) Property Acquired From The Decedent

For purposes o f subsection (a), the following property shall be considered to have been 
acquired from or to have passed from the decedent:

(1) Property acquired by bequest, devise, or inheritance, or by the decedent’s estate from 
the decedent;

(2) Properly transferred by the decedent during his lifetime in trust to pay the income for 
life to or on the order or direction of the decedent, with the right reserved to the decedent at 
all times before his death to revoke the trust;

(3) In the case o f decedents dying after December 31, 1951, property transferred by the 
decedent during his lifetime in trust to pay the income for life to or on the order or 
direction of the decedent with the right reserved to the decedent at all times before his 
death to make any change in the enjoyment thereof through the exercise o f a poweT to alter, 
amend, or terminate the trust,

(4) Property passing without full and adequate consideration under a general power of 
appoinimcnt exercised by the decedent by will;

(5) In the case of decedents dying after August 26, 1937, property acquired by bequest, 
devise, or inheritance or by the decedent's estate from the decedent, if the properly consists 
of stock or securities of a foreign corporation, which with respect to its taxable year next 
preceding the date o f the decedent's death was, under the law applicable to such year, a 
foreign personal holding company. In such case, the basis shall be the fair market value of 
such property at the date o f the decedent's death or the basis in tire hands of the decedent, 
whichever is lower;



^  (6) In the case o f decedents dying after December 31, 1947, property which represents the
surviving spouse's one-half share of community property held by the decedent and the 
surviving spouse under the community property laws o f any State, or possession o f lire 
United States or any foreign country, i f  at least one-half o f the whole o f the community 
interest in such property was includible in determining the value o f the decedent's gross 
estate under chapter 11 o f subtitle B (section 2001 and following, relating to estate tax) or 
section 811 o f the Internal Revenue Code of 1939;

(7) In the case of decedents dying after October 21,1942, and on or before December 31, 
1947, such part o f any property, representing lire surviving spouse’s one-half share of 
property held by a decedent and the surviving spouse under the community property laws 
o f any State, or possession o f the United States or any foreign country, as was included in 
determining the value o f the gross estate o f the decedent, if  a tax under chapter 3 of die 
Internal Revenue Code o f 1939 was payable on the transfer o f the net estate o f the 
decedent. In such case, nodiing in this paragraph shall reduce the basis below that which 
would exist i f  the Revenue Act o f 1948 had not been enacted;

(8) In the case o f decedents dying after December 31,1950, and before January 1,1954, 
propeny which represents the survivor's interest in a joint and survivor’s annuity if  the 
value of any part o f such interest was required to be included in determining the value of 
decedent’s gross estate under section 811 o f the Internal Revenue Code o f 1939;

(9) In the case o f decedents dying after December 31, 1953, property acquired from the 
decedent by reason o f death, form of ownership, or other conditions (including properly 
acquired through the exercise or non-exercisc o f a power o f appointment), if  by reason 
thereof the property is required to be included in determining the value o f the decedent's 
gross estate under chapter 11 o f subtitle B or under the Internal Revenue Code of 1939. In 
such case, i f  the property is acquired before the death o f the decedent, the basis shall be the 
amount determined under subsection (a) reduced by the amount allowed to the taxpayer as 
deductions in computing taxable income under this subtitle or prior income tax laws for 
exhaustion, wear and tear, obsolescence, amortization, and depiction on such property 
before the death of the decedent. Such basis shall be applicable to the property 
commencing on the death o f the decedent. This paragraph shall not apply to -

(A) annuities described in section 72;

(B) property to which paragraph (5) would apply if  the properly had been acquired by
bequest; and

(C) property described in any other paragraph o f this subsection.

(10) Property includible in the gross estate of the decedent under section 2044 (relating to 
certain property for which marital deduction was previously allowed). In any such case, the 
last 3 sentences o f paragraph (9) shall apply as i f  such properly were described in the first 
sentence o f paragraph (9).

(e) Property Representing Income In Respect O r A  Decedent

This section shall not apply to property which constitutes a right to receive an item of income
in respect of a decedent under section 691.

(d) Special Rule With Respect ToDISC Stock

I f  stock owned by a decedent in a D ISC or former D ISC  (as defined in section 992(a))
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W I S C O N S I N  J O U R N A L  O F  FAMILY L A W  / J A N U A R Y  1994
y e #

Gregg Herman

O n  N e w  Y e a r 's  D ay. W is c o n s in  
wUJ c e le b ra te d ) te a  years  o f  the  dis­
t in c t io n  o f b e in g  the o n ly  s ta te  in  tho 
co u n try  to  a d o p t the  U n ifo rm  M a r ita l 
P ro p e rty  A c t. P a r t  o f  th e  reason  no 
o th e r  s ta te  h a s  fo llo w e d  s u i t  is  
W isc o n s in 's  d is m a l exp e rie n ce  w ith  
th is  le g is la t io n . R are ly  has a n y  law  
caused so m uch  ha rm  fo r so l i t t le  ap­
p a re n t good.

C yn ics  have  re fe rre d  to  W U M P A  
as th *  'D iv o rc e  Law yers and T ax  Ac­
c o u n ta n ts  R e l ie f  an d  P e n s io n  F u n d  
A c t."  Tho  m a in  effect o f  W U M P A  has 
been to  p ro te c t cred ito rs and to create 
havoc fo r  d e te rm in in g  taxab le  income 
th e  y e a r  o f  d ivo rce . T he  b e n e f it  to  
society o f e ith e r o f  theee ie d if f ic u lt  to 
im agine .

F irs t ,  le t  ns exam ine the c re d ito r 
issue. P r io r  to  W U M P A , th e  ty p ic a l 
f i r s t  o rd e r in  d ivorce  re s tra in e d  bo th  
p a rt ie s  fro m  in c u r r in g  a n y  now  d eb t

( a g a in s t th e  <n>dit o f  th *  o th e r pa rty . 
T h is  o rd e r  w as des igned  to  p ro te c t 
spouses a g a in s t incu rrence  o f deb t by 
th e  o th e r  p a r ty  d u rin g  the pendency 
o f  d ivo rce  and was va luab le  because 
t h t r t  is  no incen tive  to  save money in  
a  d ivo rce , b u t  p le n ty  o f  in c e n tiv e  to 
ra n  u p  deb t*.1 Tbday. under W UM PA, 
th is  o rd e r  is  o f  g re a t ly  d im in is h e d  
value- W U M P A  serves p r im a r ily  as a 
c re d ito r  p ro te c tio n  s ta tu te . A lth o u g h  
th e  d ivo rce  c o u r t  can o rd e r a spouse 
he ld  h x rm lc M , because t l ie  com m unity 
u n d e r W U M P A  continues u n t il th e  d i­
vo rce  th e  c re d ito r  has th e  n g h t  to  
s*i>k co lle c tio n  fro m  a ll m a r ita l p ro p ­
e rty , in c lu d in g  th a t  aw arded In  a  d i­
vorce to  a n  innocent p a rty *

I f  th e  c re d ito r p ro te c tio n  aspects 
h a rm  p r im a r i ly  w om en, the  ta x  com­
p lica tions  h a rm  both m en and wom an 
whda b ene fiting  no one, in c lu d in g  the 
ta x  a u th o r it ie s . Aa W U M P A  c o n t in ­
ues u n t i l  th e  data o f  d ivo rce , o i l  in ­
com e is  c o m m u n ity  a n d  m u s t  be 
e q u a lly  repo rted . A b se n t an o p t-o u t 
agreem ent, com m un ity  p ro p e rty  tre a t, 
m c n t o f  incom e d u rin g  th e  ye a r o f  d i­
vo rce  creates a d d it io n a l cost a n d  ag­
g ra v a tio n  to  d iv o rc in g  p a rt ie s .1 T he  
t r a n e f t r  o f incom e re p o rtin g  fro m  on* 
p a r ty  to  th e  o th e r u s u a lly  does n o t 
c re a te  a n y  g re a te r  Lax l ia b i l i t y .  In  
fa c t,  i t  can fre q u e n tly  re s u lt  in  less 
ta x  revenue.* AW-ougfa th *  ta x in g  au­
th o rit ie s  thua lose under W U M P A , the 
a g g ra v a tio n  a n d  a ccoun ting  costa  to  
the pa rties  in  a ttem p ting  to  fig u re  ou t 
t h a i r  ta x e s  in  th e  y e a r  o f  d iv o rc e  
m ake up  fo r  any savings.

T h *  g rs a t iro n y  is  th a t  W U M P A  
w a s  p r im a r i ly  t ru m p e te d  as a 
w o m e n ’* p ro te c t io n  s ta tu te .  W ive s  
c e r ta in ly  a re  capable o f  tu n n in g  u p  
debt d u rin g  a divorce, b u t m ost fa m ily  
la w  p ra c tit io n e rs  w ou ld  agree th a t  i t  
is  m ore lik e ly  to  be th e  husband w ho 
ru n s  u p  deb t and  d isappears. T hen , 
w hen  the  c red ito r eves th e  w ife  under 
W U M P A , th e re  is  no husband  a v a il­
able to  bo ld  th e  w ife  harm less. F u r ­
th e r ,  in  m y e x p e rie n c e , i t  is  m o re  
l ik e ly  th e  h u sb an d  w ho  has th e  ac­
c o u n ta n t on re ta in e r  to  a s s is t w i t h  
th e  m essy isanc o f  c o m m u n ity  p ro p ­
e r ty  income n  -orting. I n  sum, w h a t 
w as supposed .o be a la w  to  p ro te c t 
w om en has became a  la w  th a t, m ore 
o ften  th a n  no t, h u r t*  women.

I f  W U M P A  causes these problama, 
w h a t a re  th e  advantages? C e r ta in ly  
i t  i3 no t in  property  d iv is ion . W iscon­
s in  was an equ itab le  d iv is ion  p ro p e rty  
s ta te  lo n g  b e fo re  J a n u a ry  1, 1986, 
and  W U M P A  Lae no a ffect on d ivorce 
p ro p e r ty  d iv is io n  (a concept c lie n ts  
f r e q u e n t ly  h a v e  d i f f ic u l t y  u n d e r ­
s ta n d in g ) .1 A ls o , W U M P A  does n o t 
a f fe c t  p n y m e n t o f  c h ild  o r  s p o u s a l 
support.*

C e r ta in ly  W U M P A  is  a w in d fa ll  
to  c red ito rs . I t  m ay be a good th in g  
in  probate. F a r parties going th ro u g h  
a divorce, however, especially women, 
i t  c roa tae  no a d d it io n a l r ig h t * ,  b u t  
imposes g reater costs and respons ib ili­
ties.

T hese  re m a rk s  a re  n o t o ld  s o u r

g rapes . W h en  W U M F A  was s t i l l  in  
its  fo rm a tiv e  stages, the  F am ily  Law  
S«etion  b o a rd  o f  d ire c to rs  m a t w ith  
th e  le g is la to r  p rop os in g  the law  and 
exp re s sed  th e se  concerns. W e w ere  
to ld  th a t  n on e  o f  th is  is  a  p ro b lem  
because w om en can a lw ays s it  down 
a t tb« k itc h en  ta b le  w ith  th e ir  h u s ­
bands and  nego tia te  > m a r ita l ag ree ­
m en t to  opt o u t o f  W U M PA . I  w ish  
th e re  w e re  n o t  so m a n y  k e tc h u p  
sta ins on  a l l  tboee agreements we see 
in fo rm a lly  negotiated.

T h e  t r u t h  is  t h a t  w h en  a m a r ­
riage ia frag ile , i t  is re a lly  n o t ■ good 
tim e to  s it  dow n a t  the k itchen tab le  
a n d  d is c u s s  m a r i t a l  p r o p e r t y  law . 
Resides, m a rita l p ropa rty  agreements, 
to  be en fo rc e ab le , s h o u ld  be d ra fte d  
b y  a t to rn e y s , w h ic h  o f  c o u n t  costs 
n iuuey . To th e  e x t e n t  t h e r e  is  a 
g reate r fin anc ia l ab ility  to  h ire  a law . 
yer. again  the woman su ffe rs .

A  couple o f  y t s r s  ag o , th is w r ite r  
w as c o n ta c te d  b y  a  le g i s la t o r  a n d  
asked  how  to  co rrec t th ese  p rob lem s 
I  suggested a tw o sentonoo “ r id e r b ill* 
which w ou ld  co rrec t a l)  o f  the  above. 
Sentence one wou ld b * : "C hap te r 766  
18 repea led .* Sen tence tw o : * A p o lo ­
g ies to a lL "  A n d  do n o t bo th e r w ith  
sentence one w ithou t sentence two.

SM DKQ IES
■ Weis* ». Weise, 122 W i*. 2d 688. 165 

N .W ji  608 (C t  App. 1*85)
1 S t. M arya H o sp ita l M ed. C en te r v 

Brody. 186 Wis. 2d 100, 519 N.W.24 706 
<Ct_ App. 1994 ). See a l ia  D sa ic l L  
Fu irh , f< tw  V ra in ic n t o f  Debt* at Di- 
uarw Under the Marital Property A ft, 5 
Wit. J . F s b l U  64 (1996).

1 Korea Com , Tbecce and M a rita l Prop 
erty: Things Mother Never Tbld Ut. 66 
W jj .  Law . 10 (1 9 9 3 ) ; Don Dooge. 
M arita l Property ta w  and Income Tar 
R eporting , IS  W ic. J . Fam  L . 70 
(1993); Lawrence M. Phillips, Federal 
Thx Problem* Under WUMPA. 6 Wu. J. 
F on . L . 27 (1986).

* See S o r te rs  J  B*cker A Margaret H. 
Scho ll. How to Save Income Tare* in  
Divorce Caeci, 12 Win. J . Foa>. L . 41 
(1993).
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432 N.W.2d 293 (C t  App. 1988).
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N.W,2d 609 (1990)
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Ap ril 22. 1997

The Honorable Joe Green. C h a ir  
House Judiciary Com m ittee 
A laska  State House of Representatives 

Juneau . A laska

Re: House Bill 23 1 - C R M  Assistance for Abortions 

Hear Chairm an Green and members of the Committee:

T h a n k  you for an opport un ity  to comment on House B ill 231. which 
would have the e fleet o f depriv ing  women who are otherwise eligible for 
General Relief Medical assistance from obtaining an abortion under that 
program. The A laska  C iv i l L iberties  I 'u ion  opposes H B  234 because it would 
vio la te the A laska Constitu tion 's  right to privacy: its guarantee o f equal 
protection under the law: and its guarantee of freedom from discrim ination 
based on sex.

In 1993 the Departm ent o f Health  and Social Services under 
Commissioner Ted M a la  prom ulgated regulations which attem pted to deprive 
poor women o f access to abortion. The  A k C L l*  on beha lf of seven other 
organizations and ten ind iv idua ls  successfully brought suit and in 1994 
reached a final settlement wL ich specified that a physician determine, based 
on his or her professional judgm ent, whether a particular abortion is 
m ed ica lly  necessary.

A n y  further efforts to deprive poor women of reproductive autonomy 
are noth ing more than using the government to police a private position 
against abortion. A s  we have seen in recent weeks in this Legislature, it 
m atters not to those who would ou tlaw  abortion if  a wom an’s life or her 
health is at stake. It m atters not whether she is considering a "m orning 
after " p ill because the condom leaked or is seeking a first trim ester abortion
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bem use her birth control p ills failed, she was raped, or she didn ’t know she 
could get pregnant the first time.

N o th ing  in H B  23 Is  deletion o f abortion indicates a sim ilar change in 
the S ta le 's  commitment to fund childbirth  and pre- and postnatal expenses i f  
a woman seeks to carry her pregnancy to term, hi fact, the discrim inatory 
fund ing  scheme w ill prevent low-income A laskan  women from obtain ing safe 
abortions and coerce them  into continuing their pregnancies to term  even 
w hen th is decision is adverse to tho interests of the women and their families. 
W om en choose abortions for com pelling reasons tha t profoundly affect their 
ow n  and their fam ilies ' futures. Unable to pay lbr her own health care, a poor 
wom an w ill have little  recourse but to accept tho State 's determ ination that 
she should enrry her pregnancy to term.

Some w ill try to tell you that prom oting childbirth while denying 
abortion is “pro-fam ily. " But it 's not their fam ily tha t w ill be affected and it 
should not be their decision. Please signal your recognition that a poor 
w om an 's decision can ho as moral as anyone else's and reject H B  234.

Sincerely yours.

A L A S K A  C IV I L  L IB E R T IE S  U N IO N

Theda  P ittm an
In terim  Executive Director

cc: Th e  Honorable Tony Kn „es



A b o rtio n : Male c o e rc io n  and i r r e s p o n s ib i l i t y

Consider this: By vesting all reproductive responsibility in the

woman, a pro-choice male creates a situation in which men car. easily 

rationalize their ; .-responsibility toward women who choose not to abort. 

Plausible? Read on.

As Daniel Callahan puts it, "If legal abortion has given women 

more choice, it has also given men more choice as well. They now have a 

potent new weapon in the old business of manipulating and abandoning 

women.'' Given that 80 percent of all abortions are sought by single women 

(according to the Alan Guttmacher Institute) the advent of reproductive 

rights has created a situation in which a man can coerce a woman to have 

an abortion by denying his responsibility towards her, or even abandoning 

her when she gets pregnant and '' chooses'' to carry the pregnancy to 

term.

According to feminist legal scholar Catharine MacKinnon, "Sexual 

liberation in this sense does not free women, it frees male sexual 

aggression. The availability of abortion thus removes the one remaining 

legitimized reason that women had for refusing sex besides the headache." 

The anecdotal evidence for this interpretation is compelling.

Empirical studies have also demonstrated that male coercion and 

pressure play a sizable role in many women's abortion decisions. A survey 

from the Medical College of Ohio, for example, examined 150 women who 

'' identified themselves as having poorly assimilated the abortion 

experience.'' Of the 81 women who responded, more than one-third felt they 

had been coerced into having an abortion. Fewer than one-third initially 

considered the abortion themselves.

In cases where women initially chose to bear the child, their male 

partners were opposed to the decision by a margin of eight to one. In all 

of these cases, the man withdrew his support for his partner '' thereby 

eliminating that alternative."

Even in Carol Gilligan's famous study _i’n a Different Voice_, not 

all of the women's abortion decisions she recounts were independent. Male



coercion played an important role in about one-third of the cases cited. 

The men in the women's lives were unwilling to provide their partners with 

the moral and material support for pregnancy, childbirth, and child 

rearing. As one of Gilligan's respondents noted, ''He made me feel I had 

one choice co make and that it was to have an abortion and I could always 

have children another time, and he made me feel if I didn't it would drive 

us apart.''

In all these cases, the logic goes something like this: since the

man was willing to pay for an abortion, and since the woman had a 

constitutional right to get one even if he wished to prevent it, by her 

failure to obtain an abortion she took sole responsibility for the child. 

Therefore, the reasoning concludes, the man should not be liable for any 

child support.

Permissive abortion policy has created a climate where men can enjoy 

sexual relations with little or no concern for their consequences.

Abortion is often misrepresented as solely a women's issue; clearly, 

however, it is a men's issue as well as long as men are interested in 

protecting their sexual liberty.

Women and Children First - a different kind of pro-life newsletter 

http://www.prolife.org/ultimate/wcfprcmo.html

http://www.prolife.org/ultimate/wcfprcmo.html


Alaskan Students Reflect on Peer Attitudes 
About Sexual Assault Prevention, Tolerance and Respect

M A R  2  ‘ - 3 ?bv John Lvlc. School Counselor

At W oo drive r  Elementary. as in many elem entary schools across  the co u n try  we've 
developed a series o f  connected lessons for fifth and sixth grade students addressing the 
issues o f  personal safety, human growth development, physical sexual assault prevention 
and H TV AIDS. In I‘>89. the first year I started giving personal safety presentations. I asked
four classes o f  sixth grade s tudents to anonymously respond to a "M ale Access Quiz"
developed by Dr. E. M ahoney (M cGraw Hill. 1984). I was curious how the 100 students 
perceived sexual assault before I started the lesson. Students read the following statement 
and marked "ves" or "no" after ten situations which, in their opinion, did o r  did not make the 
statement appropriate. The statement read:

"It’s OK for a man to hold down a woman and physically force her 
to have sex for the following reasons":

1. He has spent a lot of money on her.
2 . He’s so excited that he can’t stop.
3 . He's drunk and can’t control himself.
4 . She’s had sexual relations with others.
5 . She’s drunk or high on drugs.
6 . She lets him touch her above her waist.
7 . She *ets him sexually excited.
8 . ./as going to have sex with him and then decides not to.
9 . They have been dating for a long time.
1 0. They are married.

W hen I tabulated the results o f the quiz in 1989. I was shocked and dismayed. Fifty percent 
o f  the students ( 5 2 ^  of boys and 4 8 ^  o f girls) considered rape to be acceptable in certain 
circumstances, most typically if  the man and woman were married or if  they have dated a 
long time. One thing was obvious: many students had great misunderstandings about what i* 
appropriate behavior, and what is dangerous and illegal behavior.



The follow ing day I went back into the classes and shared results of the access c|ui/ with the 
students, w ho didn't seem loo surprised by the I'iguivs. I asked them to anonymously respond 
on paper to  three questions: "Why did some students feel that sexual assault was acceptable? 
W hat m ight account for different response rates o f  hoys and girls? What could be done to 
teach s tuden ts  that sexual assault is not an acceptable behavior?" Their  answers were 
powerful. Student responses to these three questions gathered over several years include the 
following:

"People see this on TV or in movies. It seems normal, the way people should act." 

"It's not OK tor women to be wild but it's almost expected that men are wild."

"People who drink or use drugs might not think they're responsible for their actions." 

"Males are more controlling, they have more power. They are in 'targe."

"Males may be stronger and more aggressive, but it's still not OK to do this."

"Men aren’t usually the ones getting raped, so they don’t know what it's like."

"  A lot of men probably don’t really think about it."

"Som e men think women are dolls to play with and do whatever they want with." 

"They may see or hear about other men doing it so they think ifs  OK."

"I'm a male and I don 't think it's OK for anyone to force another person to have sex 

for any reason, period."

"I have no idea why this is, but it's wrong."

In discussing with parents and teachers the results o f classroom presentations and the access 
quiz, it was apparent to us that we needed to become more effective in reaching students 
about this critical human issue. Many myths and misconceptions needed to be corrected. I 
contacted several local community agencies which work with prevention and intervention of 
physical and  sexual assault, and asked them for facts and figures that specifically pertained 
to  Alaska. I began collecting articles from the local paper which described real life incidents 
which could be used in class presentations. I made lists o f common misconceptions about 
assault that could be used either as a true false quiz o r  a large-group oral discussion tool.



Since 1 I ' v e  asked over S(K) s i\ th  grade students ( HK) students year) to  respond to the 
"M ale \e e e s s  Quiz", and have charted the differences in responses each year. There hau* 
been som e interesting trends that in turn pose interesting questions. In 14 >I the numhei of 
sixth grade h o \ s  and g i r l s  who thought it was appropriate in certain situations for men to 
rape w om en dropped to 23% (27% of boys. 21VV of girls), and continued to drop for the nc\l 
three w a r s  to a low of 4>'V of Kw s and eirls in I W 4 (  10% ofbovs. X% o f  girls). A disturbingm • ^ ^ k.

reversal inrcurred during the next two years, with overall percentages clim bing back up to 
20% in 1905 (2X% o fb o v s .  12% o f  girls), and dropping slightly to 170 in I W o  (2 7 0  of 
boys. 0% o f  girls). 'This backsliding and widening gender gap causes concern, and pros ides 
incentive to continue improving the quality and delivery o f  the information.

O v e r  the years these connec ted  lessons have generated respectful and insightful class 
d isc u ss io n s  about d ifferent facts, myths, m isconceptions and scenarios perta ining to 
physical sexual assault. I am careful that males are not labeled as uncaring, aggressive 
monsters. Both boys and girls have wanted and needed to discuss how to prevent potentially 
d a n g e ro u s  situations, how to  be assertive (know ing what "no" means), and how to 
successfully refuse the trem endous peer and media pressures placed upon them.

Recently, the Alaska Department o f Health and Social Service's Adolescent Health Advisory 
C om m ittee  released information concerning the influence of television programming and 
advertising on young people. The following are a few significant findings rrom several of the 
1.000 studies that correlate excessive television viewing and unhealthy behavior:

* 80% o f M T V  v ideo s show  sexua l im agery and vio lence aga in st women
* M an y  ch ild ren  see 200,000 vio len t acts on te levision by age 18
* U S te lev is ion  con ta in s more vio lence than  anywhere else in the w o rld
* M e d ia  vio lence co n tr ib u te s  up to 15% o f  real-life violence
* M o re  k id s recogn ize Joe C am el than M ickey  M ouse
* A rcade  and v id eo  gam es ta rge t k id s  w ith  v io len t messages
* D isp la y  o f sex on prim e-tim e te levision doub led  ho rn  1975-1988
* 94% o f sexua l a c t iv ity  on soap operas is  between unm arried  people
* W om en are  fre q u e n tly  dep icted in  the m edia as weak, subm iss ive  and  as v ic t im s
* 100% o f made-for-television m ovies in 1986 showed d r in k in g
* 97%' o f the 10,000 te lev is ion  food com m erc ia ls k id s  w ill see a rc  for unhea lth y  foods
* 360,000 com m erc ia ls w i l l be seen by the average ch ild  by age 18



In our society many decisions that adults make on behalf of children are not. in fact, made in 
the best interests o f children. Powerful economic factors influence media programming and 
advertis ing  content. < ii \en  that the main role o f  media is to  de liver consum ers to  the 
corpora tions that pay for the programming to  sell their products, most people agree that 
much o f  what children see in the media is questionable, ( le a r lv .  one o f  our main tasks as 
parents and teachers is to  help children learn to  make good decisions. To do  this they need 
factual information from us. as well as encouragement, trust, and our ability to listen, (iood 
adult exam ples are also extremely important.

Com m enting on the rise in numbers of students who condoned sexual assault in the 199> 9 b  
samples, one educator stressed that an important question that parents and educators should 
be continually asking is. “W hat specific examples can adults provide to children that would 
translate into healthier attitudes o f  sexual respect, and increasingly lower percentages of 
students w ho thought that physical sexual assault was justified?" Each day in our own lives 
w e  have opportunities to  question behavior that c rosses  the line o f  accep tab il ity .  The 
behavior can manifest itself in casual conversations, consum er products on store shelves, or 
m essages that permeate the media. As with many things, to be silent in the face o f  abusive or 
disrespectful behavior may implicitly condone it.

T he  results o f  the Male Access Quiz provides to  us a window onto beliefs and perceptions of 
voung people. Opening up classroom discussions to include real issues increases awareness 
o f  social problems that all students will confront at some time in their lives. The inter­
connected  issues o f  safety and respect need to be taught starting in kindergarten and 
continuing throughout high school. Truthfully, we never outgrow the need for reinforcement 
o f these critical lessons.

W e hope increasing num bers o f children will be successful in differentiating between 
appropriate tolerance (ie:gender differences, cultural diversity, learning styles, disabilities) 
and behavior that should not be tolerated, such as physical and sexual assau lt  Ob\ lously 
our °oal is eventually to have 1 0 0 ^  of male and female students assertins that sexual assault 
is unacceptable for any reason, by any person. We'll surely celebrate that day: however in 
the meantime we'll celebrate the process, and continue to ask the questions.

b y  J o h n  L y la  

B o x  8 3 7 1 5  F a i r b a n k s ,  A la s k a  9 9 7 0 8  

( 9 0 7 )  4 7 9 - 4 2 1 1  4 7 4 - 4 5 8 4  ( 1 5 0 0  w o rd s )
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F A C S IM IL E  T R A N S M IS S IO N  

C O V E R  S H E E T  

A t t o r n e y  G e n e r a l  's  O f f i  c e

1031 W. 4th Avenue, Suite 200  
Anchorage, A K  QQ501-1QQ4 

PHONE: (907) 269-5200 PAX: (907) 276-8554

P A T E :  T I M E : ____________________________

T O :____ 4/2a_klr^cJ._______________  FAX:( 9a 7 )

_____________________

FROM: MARY ELLEN BKAKDSTIRY 

— A S S I S T A N T  A T T O R N E Y  G E N E R A L

N um ber  o f  Pa g e s  In c l u d in g  t h is  Sh e e t : P  

M E S S A G E :_2>e jpMs, ~«TaY .C »~  & Ja±ttn&£&  h, If6 <99

R<—

- J M & s  £  ( t \

/ • /  ' 7 *  , - l l& fln j --------

* 14 H ,:i
t / !

Tko miormahovi containoJ in. thifl F A X  ii CO nfiJ ential and/or privileged. This F A X  ii intended to h i rcvicvod initially by only the 

inaividual named above: if tho reader of tbij T R A N S M I T T A L  P A G E  is not the intended recipient or a representative of tho 

intended recipient, you are hereby notified that any review, diasemirution, or copying of thin F A X  or thr information contained 

herein is prohibited, if you have received thi* F A X  in error, plcaon immediately notify the sender by teltpbono and return thij F A X  

to tho gender at the above address. Thanh you.

P lease inform  us immedlitely
IF YOU DO NOT RECEIVE THIS TRANSMISSION IN FULL 

( 9 0 2 )  2 6 9 - 5 1 9 8  A S K  F O R :  R o s e  G r a n t
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Via Fax and Federal Express

Richard Hompesch, Esq.
Winfree and Hompesch, P.O.
Denali Financial Center
119 North Cushman Street, Suite 4Oh
Fairbanks, AK 99701

Robert Manley, Esq.
Hughes, Thorsness, Gantz, Powell & Brundin, LLC 
550 West 7th Avenue, Suite 1100 
Anchorage, AK 99501-3563

Richard Thwaites, Esq.
500 L Street, Suite 301 
Anchorage, AK 99501

Dear Rich, Dob and Dick:

I know each of you deals regularly with community 
property because so many Alaskans migrate from community property 
states (e.g., Washington, Idaho and California).

Regardless of whether one views a community property 
regime as more or less rational, fair or consistent than other 
rules dealing with property belonging to one or both spouses 
(e.g., elective share rights at death and equitable distribution 
interests at divorce), I think all agree that community property 
has one major advantage over other forms of ownership by the 
spouses; The income tax free change in basis to estate tax value 
for both halves of the community property in most ca9es (IRC 
§§1014 (a), 1014(b)(6)).
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Richard Hompesch, Esq. 2 January 29, 1997
Robert Manley, Esq.
Richard Thwaites, Esq.

As you may be aware, lawyers in some non-community 
property staces have tried to devise ways to get the "double" 
step-up in basis at the death of the first spouse to die. I do 
not think any I have seen work or are acceptable to most of my 
married clients, including those in extremely stable, long-term 
marriages. Based on discussion with them, I think a community 
property regime would be quite acceptable to them.

It may well be that spouses in a non-community property 
state could enter an agreement in which they classify their 
property as community property under the law of another state 
(e.g., under California law} even if neither spouse has ever been 
there), which would be respected under IRC §1014. I think this 
result is even more likely in those states (like Alaska) which 
have adopted the Uniform Disposition of Community Property at 
Death Act.

In any event, the enclosed Act, which I have entitled 
the "Alaska Community Property Act", would permit married Alaskan 
domiciliaries to enter into a signed, written agreement to 
classify all or any part of their assets (or assets of either of 
chem) as community property. It would permit any spouses 
(whether neither, one or both are domiciled in Alaska) to 
transfer assets to a 9igneci, written trust agreement (a 
"community property trust") and have all or any part of those 
assets constitute community property under the Act. I wish to 
emphasize that there will be no community property after the Act 
which was not community property before the Act except to tho 
extent expreb sly provided in a signed and written community 
property agreeaont or community property trust.

I derived this draft from the Uniform Marital Property 
Act which is being sent to you by Federal Express. Wisconsin 
adopted the Act and the IRS has held that what \s called "marital 
property" under Wisconsin law is community property under IRC 
51014(b)(6). (I have used the term "community property" rather 
than "marital property" in the draft to emphasize that it is 
community property.) However, the big changes are that under the 
Alaska Act the couple elects into community property and may do 
so by trust as well as a more traditional property agreement. In 
the Wisconsin Act, the couple elect "out" of community property.
I do not believe I can overstate the potential significance of 
this concept. I request that you immediately review it and give 
me your comments. I very much hope we can get it emcted into 
law this year.

i m o
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Richard Hompesch, Esq. 3 -so
Robert Manley, Esq. * January 29,
Richard Thwaites, Esq.

A summary of the Act also is enclosed.

Sincerely yours,

Jonathan G. Blattmachr

JGBitt
Enc.
C C :  Mr. Douglas J. Blattmachr

P .04/08
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