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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MEMORANDUM March 26, 1998
SUBJECT: CSHB 196( ) (Work Order No. 20-LS0521VF)
TO: Representative Joe Green, Chair
House Judiciary Committee
Attn: Kevin
la ,
FROM: eresa Bannister

Legislative Counsel

This memo accompanies the bill described above.

1. Sec. 13.36.165. This section appears to address the situation where the trustee has
mingled its own funds with the two or more trust funds, although the section does not
mention this directly. This section does not seem to apply to the situation where the trustee
mingles its own funds with the funds of only one trust fund. However, in that situation, the
guestion would still arise as to which funds to charge the withdrawal to. Would you h”e this
section to be drafted to apply to that situation also?

2. Sec. 13.36.290(2). The term, "relative," is used in secs. 13.36.140(a) and 13.36.150(a)(3)
to prohibit certain transactions by the trustee to certain persons close to the trustee. Do you
want to enlarge the definition to cover other persons who may be close to the trustee, such
as step-parents, step-children, stepsisters, stepbrothers, and persons to whom the trustee is
not married but with whom the trustee is living.

If Imay be of further assistance, please advise.

TLB:hub
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LEGISLATIVE COUNCIL JOINT COMMITTEE

March 23, 199/73-

To: Jo
Fm: Brian Portpr

Re: HB 196 [“E” version]
Joe:

My staff and | have reviewed HB 196 in its most recent version. | have some concerns
about the effects of this legislation. Please help by confirming my understanding of how

this bill works:

1. Page 6, lines 11-14:

If you have co-trustees, and both of them join in a transaction involving trust assets, all
one of the trustees has to do to avoid liability for breach of trust is submit a written dissent
before joming in the transaction. If a trustee thinks a transaction is not appropriate, to the
point of submitting a written dissent, it seems to me that he should not sign on the dotted
line at a.i. Why should a trustee escape liability for breach of fiduciary duties merely by

filing a perfunctory dissent?

2. Page 7, lines 3-20:

A nominee arrangement is sometimes used by sophisticated investors to keep their names
out of the public records. It is theoretically possible, I think, that ajudgment creditor of the
nominee could execute upon all property in the name of the nominee, including the assets
of some undisclosed trust beneficiary. The language on lines 17-20 makes the trustee liable
only for “an ACT OF THE NOMINEE in connection with the stocks, bonds, etc. If the
nominees “act” was in causing ..car wreck, but the stocks were executed upon pursuant to
a tort-based judgment, the language purportedly imposing liability on the trustee would not
be operative. Is my interpretation accurate?

Why would a trustee want to put a beneficiary’s assets in the name of a nominee?

Under existing case law, is there any liability on a trustee for putting such assets in
the name of a nominee whose assets are levied upon because of an unrelated tortious act of

the nominee?

3. Page 7, lines 26-31, and page 8, lines 1-28:



Does existing trust case law forbid self-dealing by the trustee as a breach of fiduciary duty
to the beneficiary? Ifso, this section appears to legitimate self-dealing between a trust
department of a financial institution, and the financial institution itself. Do you disagree on

this point?

Do you agree that under this section, a trust department of a financial institution
theoretically could place a beneficiary’s cash assets into a passbook savings account that
yields 2.5%, and then put up securities yielding 7.5% in a security account. If so, is there
not a temptation for the financial institution to play the spread, and pocket the 5%
difference? On a million dollars, that amounts to depriving a trust beneficiary of $50,000
per year.

As a refinement of the above, it seems that the financial institution would not even
have to put up the security account in the trust department if the passbook account is FDIC
insured. Page 8, line 6. Do you agree that a financial institution could reinvest the funds
deposited into the passbook account at a substantially higher yield, and pocket the
difference?

As written, the financial institution would not have to put up the security account if
the deposit is “given a preference by state or federal law.” What “state or federal law” is
being referred to? How does the preference work?

4. Page 8, lines 17-28:

As noted above, it is possible that self-dealing by a trustee with a beneficiary’s trust assets
could be a breach of fiduciary duty. If so, do you agree that this section appears to
legitimize what would otherwise be a breach of fiduciary obligation?

Dangerous language appears to be on line 18. If the trust document itself allows
self-dealing, it is ok to do so. The problem | have is that if | walked into the trust
department of a financial institution, they could have free preprinted forms to use. Those
trust document forms could easily have boiler plate language allowing self-dealing. Do you
agree that this undermines the protection existing case law gives to unsophisticated settlors
and beneficiaries of trusts?

More potentially dangerous language is on line 26. What is a “trust service office” ?
Why would anyone want to invest in one? What are the risks in investing in a “trust service

office”?
5. Page 8, lines 29-31 and page 9, lines 1-6:

This language appears to allow a trustee to take securities from one trust and sell them to
another trust. Do you agree that under existing case law, this could be a form of improper
dealing and a breach of fiduciary duty absent this section? If the trustee makes the purchase
and sale, how big are the fees to do the stock transfers? Is it the same thing as a
commission to a stockbroker? Is so, do you agree that it creates a temptation for a trustee
to “chum™ the accounts, thereby generating fees for the trustee? Why not open a separate
account for each trust at a brokerage firm, and buy and sell securities on the open market?
What is in it for the beneficiary? What language is there in the section to protect the
beneficiary from overreaching by the trustee?

I have a deeper concern about this section. W hat is “fair” to both trusts? 1f you sell
a stock at a low price from one trust, say after a severe market correction, you are giving
the other trust a bargain. Same problem if you sell a fully priced stock from one trust at a
handsome profit, and the next day the market crashes because of an oil embargo-one trust
makes out, and the other takes a hit. Do you agree this section has the potential of being
inherently unfair to one trust? Do you agree that the trustee is in an inherent conflict of
interest anytime it tries to sell to one trust and buy from another. Does existing case law
allow a trustee to do what the proposed language seeks to legitimate?



6. Page 9, lines 10-20:

Do you agree that this language assumes and allows the commingling of the trustee’s
personal funds with the beneficiary’s funds. Is this permissible under existing trust case
law? Do you agree it is not a good idea for a trustee to commingle his own assets with
those of a trust? Do you agree that absent this language, it could be a breach of fiduciary

duty to so comingle assets?
Why is it good public policy to allow commingling of a trustee’s personal assets with

assets of trust beneficiaries to whom the dustee has the highest fiduciary duties?

Do most trust departments of large financial institutions have one huge stock and
bond portfolio in which a multitude of trusts are invested? Ifso, do you know of any that
comingle the trustee’s personal funds with those of trust beneficiaries?

7. Page 10, lines 13-16:

In this section, if a trustee enters into a contract, with or without the beneficiary’s
knowledge, and the trustee is sued on the contract, the beneficiary has the right to
intervene. The section is silent on whether the trust pays for the attorney fees of the
beneficiary. Do you agree that the issue of the trust paying the intervention attorney fees
and costs ought to be addressed? Under the earlier “B” version of this bill, if the
beneficiary wanted to sue the trustee for breach of fiduciary duties, the trustee could have
exhausted the trust assets to pay the defense costs of the trustee.

8. Page 11, line 4: Typo, | believe that “trusts” should be “trustee”.

9. Page 11, lines 7-23:

This section appears to allow a trustee who has incurred personal tort liability to be
reimbursed and exonerated by the trust assets. Why should an innocent beneficiary be
punished by a tortious trustee? Why should the innocent beneficiary be the insurer of the

trustee, rather than the trustee getting its own liability insurance?
What is a “common incident”? What is “personal fault”? How can a trustee be

adjudged a tortfeasor by a third party in one lawsuit, and then claim the trustee was “not at
fault” in a second lawsuit by the beneficiary? Why should the beneficiary have to run the
risk of a second proceeding finding the trustee was not at fault?

10. Page 11, lines 24-31:
Same concerns as immediately above.

11. Page 12, lines 29-30:

Same concerns as immediately above. Can you think of a valid state interest in allowing
tortious trustees to be reimbursed from trust assets at the expense of innocent trust

beneficiaries?
12. Page 14, lines 4-14:

Definitions do not include “trust service office", “common incident", “personal fault”
“insured”, and “nominee”. Do you agree these need to be defined?

13. Page 14, line 16:



I need to see the Uniform Trusts Act upon which this draft was made. Can you please tell
me which states that have enacted the Uniform Trusts Act?

Thanks for your help in addressing my concerns. Probably a written response would be a
big help, given the detailed nature of my concerns.



INTERIM:
716 W 4THAVE.
ANCHORAGE. AK S9501

PHONE (907)258-8161

SESSION:
STATE CAPITOL
ROOM 420
JUNEAU. AK 99801-1182
. PHONE (907) 465-3875
Representative Joe Ryan

1 800-922-3875 hitp:.", www. akrepublicans.org

Sponsor Statement for HB 196

Estate and Trust Improvement Act

This bill makes a number of important improvements to Alaska's estate and trust laws.
Sections 1-8, 18 and 19 of the bill change Alaska law to permit a person who is domiciled
outside of Alaska to select Alaska as the jurisdiction for the probate of her estate. This
provision should bring significant business to our state.

Sections 9 and 10 of the bill allow a person to limit the liability of a trustee in 'er trust
when more than one trustee is serving. The person could provide that only the trustee who
exercises a power will be held liable for its actions and that the other trustees who did not
participate in the exercise of the power would not be held liable. This provision will encourage
trustees in Alaska to work with other trustees of the same trust.

The Uniform Trusts Act >nincluded in Section 11 which clarifies many issues involving
the administration of trusts in Alaska.

Section 12 protects an Alaska trustee who in good faith defends an Alaska trust from
the claims of a creditor who seeks to set the trust aside. If the trustee acts in good faith, then
the trustee gets a first lien on all trust assets for payment of its fees, costs and attorneys' fees.
Delaware has adopted a similar provision to protect its trustees.

Section 13 allows a trustee who has the power to invade the corpus of a trust to appoint
the assets of the trust to another trust for the beneficiaries to postpone estate and similar taxes.
This provision would allow a trustee to move a trust to Alaska and to appoint the assets to an

Alaska trust.

Section 14 clarifies that a trust created in another state or country can be moved to
Alaska even though the trust was settled before the Alaska Trust Act was passed last year.


http://www.akrepublicans.org

The Uniform Trustee's Powers Act is enacted in Section 16. Alaska does not have a
statutory provision that sets out the powers of a trustee. These statutory powers would
supplement the powers set forth in a trust agreement.

A number of miscellaneous provisions are included elsewhere in the bill. Section 15
allows a person to include a penalty clause in her trust. Section 17 clarifies the accounting of
bond premiums and discounts. Section 20 amends AS 34.40.110(d) to be consistent with the
Uniform Fraudulent Transfers Act. Section 21 precludes an action by creditors of the grantor of
the trust against those who assist in the creation of the trust.

This bill will improve our estate and trust laws and will make Alaska's laws more
favorable to our residents. In addition, the bill will make our laws more attractive to people
outside of Alaska who are considering Alaska for the administration of their estates and trusts.
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CS FOR HOI'SE BILL NO. 196( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsons):  REPRESENTATIVES RYAN. Therriault

A BILL
FOR AN ACT ENTITLED
"An Act relating to wills, intestacy, nonprohate transfers, and trusts; and

amending Rule 24, Alaska Rules of Civil Procedure.”
i
1BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.06 is amended by adding a new section to read:

Sec. 13.06.06S. Choice of law; validity, ji Suhiect to the other provision*
of this section, the formal validity, intrinsic validity, effect, interpretation, revocation,
or alteration of a testamentary disposition of real property and the manner in which the
property descends at death when not disposed of by will are determined by the law of

the jurisdiction in which the land is situated.

Ib) Subject to the other provisions of this section, the intrinsic validitv, effect,
revocation, or alteration of a testamentary disposition of personal property and the
manner in which the property devolves at death when not disposed of by will are

determined by the law of the jurisdiction in which the decedent was domiciled at

death.

.1- CSHB 191 )
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(o A will disposing of personal propenv. wherever situated, or real property
situated in this state made within or outside this state by a domiciliary or
nondomiciliary of the state where the property is situated, is formally valid and
wdmi~'ib'e to probate in ilv- -la'e if the will is in writing and signed In the testator
and otherwise executed and attested to under the local law of

(11 this state;

(2) die jurisdiction where the will was executed at the time of
execution: or

(3) the jurisdiction where the testator was domiciled, either at the time
of execution or at death.

(,[di A testamentary disposition of personal property intrinsically valid under
the law of the jurisdiction where the testator was domiciled when the will was
executed is not affected b> a subsequent change in the domicile of the testator to a
jurisdiction under the law of which the disposition is intrinsically invalid.

ie) The interpretation of a testamentary disposition of personal property shall
be made under the local law of the jurisdiction where the testator was domiciled when
the will was executed.

(f) Whether a testamentary disposition of personal propenv is effectively
revoked or altered by a subsequent testamentary instrument or by a physical act to or
on the wiii by which the testamentary disposition was made is determined by the local

law of the jurisdiction where the testator was domiciled when the subsequent

igi Subject to idi - if) of this section, the intrinsic validity, effect, revocation

or alteration of a testamentary disposition by which a power of appointment over

personal propenv is exere.sed and the question of whether the power has been

tercised at all are determined by

(h in the case of a presently exercisable general power of appointment,

the local law- of the jurisdiction where the donee of the power was domiciled at the
time of death:

(2) in the case of a general power of appointment exercisable by will

alone or a special power of appointment, the local law of the jurisdiction



10
11
12
13
14

15

21
»

23

24

26
27
28

29

31

WORK DRAFT WORK DrAFT 0-LS052 "\B

(A) that the donor of the power expressly selevied in the
governing instrument to govern the disposition; or
iBi where the donor of the power was domiciled at the time of

lea’L if :he . 1 : did not exprc”ly -select, in the governing instrument a

jurisdiction to govern the disposition.

<h; The formal validity of a will by which a power of appointment over
personal propenv is exercised N determined under (b) of this section on the basis that
the testator referred to in (b) of this section is the donei of the power.

(i) When a testator, who is not domiciled in this state at the time of death,
provides in the testator's will that the testator elects to have the disposition of the
testator's propenv situated in this state governed by the local law of this state, the
intrinsic validity, including the testator's general capacity, effect, interpretation,
revocation, or alteration of the provision, is determined by the local law of this state.
The formal validity of the will is determined under (b) of this section.

(j) Notw ithstanding the definition of "real property"”, as set out in (1) of this
section, whether an estate in. leasehold of. fixture, mortgage, or other lien on land is
real property governed by ”ai of this section or per.-ma! property governed by th> of
this section is determined by the local iaw of the jurisdiction where the land is
situated.

tki  Notwithstanding the o;her provisions of AS 13.06 - AS 13.36. the
provisions of this section govern in AS 13.06 - AS 13.36.

'V lp *hi" 'ecio'*

ll) "effect means the legal consequences attributed under the local Ie

of ajurisdiction to a valid testamentary disposition;

(2) "formal validity” means the formalities established by
of a hirisdiction for the execution and attestation of a will;

i31 "interpretation” means the procedure of applying the law of a
jurisdiction to determine the meaning of language employed by the testator if the
testator’s intention is not otherwise ascertainable:

(4i  "intrinsic validity" means the rules of substantive local law by

which ajurisdiction determines the legality of a testamentary disposition, including the

-3- CSHB 19%( 1
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general capacity of the testator:
t51 "local law"™ means the law that the courts of a jurisdiction apply
when adjudicating legal questions that are not related to another jurisdiction;
,0, "personal pr-rerty” means property other than real property, and
includes tangible and intangible property:
(7 "real property” means land or an estate in land, and include
leaseholds, fixtures, and mortgages or other liens on land:
(Si "testamentary disposition" means disposition under a will.
* Sec. 2. AS 13.12.401 is amended to read:
Sec. 13.12.401. Applicable law. Except as provided in AS 13.06.068.
AS 12.13.401 - 12.13.405 apply to the estate of a decedent who dies domiciled in this
state, and rights [ RIGHTS] to homestead allowance, exempt property, and family
allowance for a decedent who dies not domiciled in this state are governed by the law
of the decedent’s domicile at death.
* Sec. 3. AS 13.12.502 is amended to read:
Sec. 13.12.502. Execution: witnessed wills; holographic wills. (a) Except
as provided in ibj of this section. [AND] in AS 13.06.068. and in AS 13.12.513
[AS 13.12.506 .AND 13.12.513], a will must be
ill in writing;
12) Mgned by the testator or in the testator’s name by another individu
in the testator's conscious presence and by the testator's direction; and
<> >iened by ar least two individuals, each of whom signs within a
reasonable time after the witness witnesses either the signing of the will as described
in (2) of this subsection or the testator's acknowledgment of that signature or the will.
Ib) Except as provided in AS 13.06.068. a [A] will that does not comply with
fan of this 'ection i* valid as a holographic will, whether or not witnessed, if the
signature ana material portions of the document are in the testator’s handwiiMng.
* Sec. 4. AS 13.12.601 is amended to read:
Sec. 13.12.601. Scope. Except as provided in AS 13.06.068. in [IN] the
absence of a finding of a contrary intention, the rules of construction in AS 13.12.601

- 13.12.609 control the construction of a will.

CSHB 19%6< ) -4
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* Sec. 5. AS 13.12.703 is amended by adding a new subsection to read:
tb) The provisions of tat of this section are subject to AS 13.06.068.
* Sec. 6. AS 13.12.912(a) is amended to read:

(at pAcent as provided hv \S 13.06.068. a [A] 'sill is valid as regards form,
irrespective of the place where the will is made, of the location of the assets* and of
the nationality, domicile, or residence of the testator, if the will is made in the form
of an international will complying with the requirements of AS 13.12.912 - 13.12.921.

* Sec. 7. AS 13.16.090(c) is amended to read:

(c) A will that appears to have the required signatures and that contains an
attestation clause showing that requirements of execution under AS 13.12.502
[AS 13.12.502 OR 13.12.506] have been met shall be probated without further proof.
In other cases, the registrar may assume execution if the will appears to have been
properly executed, or the reg;>:rar may accept a sworn statement or affidavit of a
person having knowledge of the circumstances of execution, whether or not the person
was a witness to the will.

* Sec. 8. AS 13.16.175 is amended to read:

Sec. 13.16.175. Formal testacy proceedings; will construction; effect of
final order in another jurisdiction. Subject to AS 13.06.068. a [A] final order of
a court of another state determining testacy, the validity* or construction of a will []
made in a proceeding involving nonce to and an opportunity for contest by all
interested persons must be accepted is determinative by the courts of this state if it
inc’'udes, or  b.ued uron. a firdinc that tue decedent was domiciled at death ir. the
state where the order was made.

* Sec. 9. AS 13.36 is amended by adding a new section to read:

Sec. 13.36.043. Change of situs to Alaska, (a) The situs of a foreign trust
is moved to this state when the trust satisfies AS 13.36.035(0 and a qualified person
serving as trustee registers the trust under AS 13.36.010.

(b) If the situs of a foreign trust is moved to this state as provided in this
section, a provision in the trust that restricts the transfer of trust assets in a manner
similar to AS 34.40.110, that allows the trust to be perpetual, or that is not expressly

prohibited by the law of this state is effective and enforceable under the laws of this

-5- CSHB 191 )
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stale.

id A foreign trust that moves its situs to this state is valid whether or not the
trust complied with the laws of this state at the time of IS creation or after its creation.

J> I, this section, "foreign trust" means a trust that is created in another state
or country and that is valid in that state or country.

* Sec. 10. AS 13.36.075 is amended to read:

Sec. 13.36.075. Trustee’s standard of care and performance. Except as
otherwise provided by the terms of the trust or bv AS 13.36.105 - 13.36.295. the
trustee shall observe the standards in dealing with the trust assets that would be
observed b> a prudent person [MAN] dealing with the property of another. ands if the
trustee has special skills or is named trustee on the basis of representations of special
skills or expertise, the trustee is under a duty to use those skills.

* Sec. 11. AS 15.56.095tb! is amended to read;

fbl Subject to AS 13.36.105 « 13.36.295. a [A] trustee is personally liable for
obligations arising from ownership or control of property of the trust estate or for torts
committed in the course of administration of the trust estate only if personallyat fault.

* Sec. 12. AS 1? 36 is amended by adding new sections to article 3 to read:

Sec. 13.36.105. Powers attached to the office of trustee. Unless otherwise
provided by the trust instrument, an amendment of the trust instrument, or a court
order, the powers of a trustee are attached to the office and are not personal.

Sec. 13.36.107. General powers: fiduciary duties, (al Without authorization
Kv a cmirt. a mstee mav exercise the power* conferred by the terms of the trust and.
except as limited by the terms of the trust, the powers conferred by this chapter.

() This chapter does not affect the power of a court t

(1) relieve a trustee from provisions contained inthe terms ofthe trust
that restrict the exercise of powers:

(21 confer on a trustee additional powers, whether or not the powers
are authorized by the terms of the trust: or

(©)] restrict the exercise of a power otherwise given to the trustee by t

terms of the trust or this chapter.

(ci The grant of a power to a trustee, whether under the terms of the trust, this

CSHB 1%( » ' . -6- .
w r "Jr..ir.-? .0 IZEEETZZ TEXT BRACXETEZ



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

| WOPE DRAFT WORK DRAFT f)-LS0521\B

chapter, or a court does not alone govern the exercise of the power.

Sec. 13.36.109. Specific powers of trustees. Except as otherwise provided
by this chapter, in addition to the powers conferred by the terms of the trust, a trustee
may perform .ill action.”" rtc.e'viry to accomplish the proper management, muniment.
and distribution of the trust property, including the power

(1) to collect, hold, and retain trust property received from a settlor or
another person; the property may be retained even if it includes property in which the
trustee is personally interested;

(2) to accept additions to the property of the trust from a settlor or
another person:

13) to continue or to participate in the operation of a business or other
enterprise that is part of the trust property and to effect an incorporation, dissolution.
or other change in the form of the organization of the business or enterprise;

(4) to acquire or dispose of property, for cash or on credit, at public or
private sale or by exchange:

15' to manage, control, divide, develop, improve, exchange, partition.
chang*e the character of. or abandon trust property ;

(6) to encumber, mortgage, or pledge trust property for a term within
or extending beyond the term of the trust in connection with the exercise of a power
vested in the trustee:

7~ to make ordinary or extraordinary repairs, alterations, or
imrrovom?-." in buildi":« t mhe- ’rust p-opertv; to iemolish improvements; and =
raze existing or erect new party walls or buildings:

(8) to subdivide or develop land; to dedicate land to public use: to
make or obtain the vacation of plats and to adjust boundaries; to adjust differences in
valuation on exchance or partition bv civinc or receiving consideration; and to dedicate
easements to public use without consi leration;

(9) to enter into a lease for any purpose as lessor or lessee with or
without the option to purchase or renew and for a term within or extending beyond the

term of the trust:

110) to enter into a lease or arrangement for exploration and removal

-7- CSHB 1%i |
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of gas. nil. or other minerals or geothermal energy; and to enter into a community oil
lease, a pooling agreement, nr a unitization agreement:

ill) to grant an option involving disposition of trust property or to take
an option :'orthe .. .mi-m: n property, including an option that is exercisable beyond
the duration of the trust:

<12' with respect to shares of stock of a domestic or foreign
corporation,a membership in a nonprofit corporation, or other property, to

iA' vote in person and to give proxies to exercise any voting
rights with respect to the shares, memberships, or property;

tB.i waive notice of a meeting or to give consent to the holding
of a meeting; and

(C) authorize, ratify, approve, or confirm an action that could

be taken by shareholders, members, or property ow ners;

(13) to pay calls, assessments, and other sums chargeable to or accrui

against or on a securities account:

11- to sc!! or exercise stock subscription or conversion rights:

115; to consent, directly or through a committee or other agent,tothe

reorganization, consolidation, merger, dissolution, or liquidation of a corporation or
other bu.-iness enterprise, to participate in voting trusts, pooling arrangements, and
foreclosures: and. in connection with a reorganization, consolidation, merger,
dissolution, liquidation, voting trust, pooling arrangement, or foreclosure, to deposit
-ecurtie’- woh "C 'fer ard iele*.i’e discretion to a protective or other committee
as the trustee considers advisable;

(16) to deposit securities in a securities depository’;

(17) to insure the propenv of (he trust against damage or lossandto

insure the trustee against liability with respect to third persons:

ilSi to borrow money for a trust purpose to be repaid from trust
propenv;

(191 to pay or contest a claim, to settle a claim by or against the trust
by compromise, arbitration, or otherwise, and to release, in whole or in pan, a claim

belonging to the trust;
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(20) to pay taxes, assessments, reasonable eompensation of the trustee,
employees, and agents of the trust, and other expenses incurred in the collection, care,
administration, and protection of the trust:

'21» to make lo.iru out of mist propenv to a beneficiary on terms and
conditions the trustee considers to be fair and reasonable under the circumstances and
to guarantee loans to the beneficiary by encumbrances on trust property;

(22) to pay an amount distributable to a beneficiary, whether or not the
beneficiary is under a legal disability, by paying the amount to the beneficiary or by-
paying the amount to another person for the use or benefit of the beneficiary:

(23) to make a distribution of propenv and money in divided or
undivided interests, pro rata or otherwise, and to adjust resulting differences in
valuation;

124) to employ accountants, attorneys, investment advisers, appraisers,
or other persons, even if they are associated or affiliated with the trustee, to advise or
assist the trustee in the performance of administrative duties;

(25) to inspect or investigate property that the trustee has been asked
to hold or propeny owned or operated by an entity in which the trustee holds or has
been asked to hold an interest for the purpose of determining the application of
environmental law to the property and to take action to prevent, abate, or otherwise
remedy an actual or potential violation of an environmental law affecting propeny held
directly or indirectly by the trustee:

to e«xraNi«h for an asset a reserve for depreciation, depletion, or
obsolescence, and to decide, under law. how and in what proportions a receipt or
disbursement is to be credited, charged, or apportioned between principal and income:

(27) to execute and deliver instruments that are useful to accomplish
or facilitate the exercise of the trustee’s powers: and

(29) to prosecute or defend an action, claim, or proceeding in order t
protect trust propeny and the trustee in the performance of the trustee’s duties.

Sec. 13.36.110. Liability of trustee relating to exercise of power. A trustee
who has not joined another trustee in exercising a power is not liable to the

beneficiaries or to others for the consequences of the exercise of the power. A
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dissenting trustee is not liable to the beneficiaries or to others for the consequences of
an act in which the dissenting trustee joins at the direction of the majority trustees if
the dissenting trustee expresses the dissenting tmstee's dissent in writing to a co-trustee
at or Kefore the "'me of joinder A trustee “'.ho is not authorised to exercise a power
is not liable to the beneficiaries or to others for

(1) the exercise by a co-trustee of the power: or

(2) the failure to exercise the power.

Sec. 13.36.120. Voting of corporate stock owned by trustee. A trustee of
a trust owning corporate stock is liable for a loss resulting to the beneficiaries from
a failure to use reasonable care in deciding how to vote the stock and in voting the
stock only if personally at fault.

Sec. 13.36.125. Creation of trust bank account to pay special debts.
Whenever a bank account is. by entries made on the books of the depositor and the
bank at the time of the deposit, created exclusively for the purpose of paying
dividends, interest, interest coupons, salaries, wages, or pensions or other employee
benefits, and the depositor at the time of opening the account does not expressly
declare otherwise, the depositor is considered a trustee of the account for the creditors
to be paid from the account, subject to any power of revocation that the depositor may
haxe reserved by agreement with the bank.

Sec. 13.36.130. Failure of beneficiary to present claim for payment. If a
beneficiary for whom a trust bank account is created under AS 13.36.125 does not
present ’he beneficiary’s claim to the bank for payment within one year after the claim
is due. the depositor who created the trust may revoke the trust as to the beneficiary.

Sec. 13.36.135. Holding stock in name of nominee, (&) A trustee of a trust
owning stocks, bonds, notes, debentures, or other written obligations of a public or
private corporation may hold the obligations in the name of a nominee, without
mention of the trust in the records of the corporation or in the stock certificate or stock

registration book of the corporation, if

(1 the trust records and all reports or accounts rendered by the trust

clearly show the ownership of the stocks, bonds, notes, debentures, or other written

obligations of the public or private corporation by the trustee and the facts regarding
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the holding by the trustee: and
(2) the nominee deposits with the trustee a signed statement show
the trust ownership, endorses the stock certificate or other title instruments for the
obligations it' blank, and does not have possession of or access to the stock certificate
or other title instruments for the obligations except under the immediate supervision
of the trustee.
tbi A trustee holding obligations under fa) of this section is personally liable
for a loss to the trust resulting from an act of the nominee in connection with the
stocks, bonds, notes, debentures, or other written obligations held under (a) of this
section.
Sec. 13.36.140. Loan of trust funds. Except as provided in AS 13.36.145,
a corporate trustee may not lend trust funds to itself or an affiliate, or to a director, an
officer, or an employee of itself or an affiliate, and a noncorporate trustee may not
lend trust funds to itself or to a relative, an employer, an employee, or a partner or
other business associate.
Sec. 13.36.145. Corporate trustee depositing trust funds with itself, (a)
A corporate trustee that is subject to regulation and supervision by state or federal
authorities may deposit with itself trust funds that are being held out of necessity
pending insestment. distribution, or pusment of debts if the corporate trustee
(1) pays into the trust for the deposit the interest the corporate trustee
is required by state or federal law to pay on uninvested trust funds or. if there is not
a state or federal law requiring the payment cf interest, at the same rate of interest the
corporate trustee pays on similar nontrust deposits: and
(2) maintains in its trust department as security for the deposit a
separate fund consisting of securities that are legal for trust investments and that are
at all times equal in total market value to the amount of the deposit, except that the
security is not required to the extent that the deposit is insured or given a preference
by state or federal law.
(bi The separate fund of securities required by (a)(2) of this section shall be
marked as a separate fund for tan2) of this section. Withdrawals from or additions

to the separate fund may be made from time to time, as long as the required value is
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maintained. The income of the securities in the separate fund belongs to the corporate
trustee. In the statements of its financial condition published or delivered to the
division of banking, securities, and corporations in the Department of Commerce and
Economic Devel<'pnetu. the corporate trustee -.hall show a-, -eparute item» the amount
of trust funds that it has deposited with itself and the amount of securities that it holds
as security for the payment of the deposits.

Sec. 13.36.150. Trustee buying from or selling to itself, (a) A trustee,
unless expressly authorized by the trust instrument, may not directly or indirectly lease,
buy. or sell property for the trust from or to

(1) itself or an affiliate;
12j a director, an officer, or an employee of the trustee or an affiliate;

or

(3) a relative, an employer, or a partner or other business associate

fbt Notwithstanding la) of this section or another law to the contrary, a trustee
may lease, buy, or sell propeny. including a lease, purchase, or sale in the
establishment of a trust service office, from or to the trust the trustee represents as a
trustee if 'recificallv authorized to make the lease, purchase, or -ale in a decedent’s
will or in the instrument creating the trustee relationship.

Sec. 13.36.155. Permitted sales between trusts held by same corporate
trustee. |If the transaction is fair to both trusts and if the transaction is not prohibited
b> the instruments creating the trustee relationship, a corporate trustee may sell to
F¥self a* ’rr ’ee of a tru-! 'he follow me held by the corporate trustee a- in." tee for
another trust:

(1) stocks, bonds, and other securities listed on a securities exchange
supervised b> the United States Securities and Exchange Commission: and

(2) obligations of the United States treasury and obligations of United
States government agencies.

Sec. 13.36.157. Trustee's special power to appoint to other trust, (a)
Unless the terms of ne instrument expressly provide otherwise, a trustee who has the
absolute discretion under the terms of a testamentary instrument or irrevocable inter

vivos agreement to invade the principal of a trust for the benefit of the beneficiary who
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is eligible or entitled to the income of the trust may exercise without prior court
approval the trustee’s discretion by appointing part or all of the principal of the trust
in favor of a trustee of a trust under an instrument other than that under which the
power v mvade was created if ’he meroe of this discretion

(1) does not reduce any fixed income interest of an income beneficiary
of the trust:

(2) is in favor of the beneficiary of the trust: and

(.3) does not violate the limitations on validity under AS 34.27.050(a).

ib) This section applies to a trust governed by the laws of this state, including

a trust whose governing jurisdiction is transfened to this state.

to The exercise of the power to invade the principal of a trust under (a) of
this section is considered to be the exercise of a special power of appointment.

Sec. 13J6.160. Corporate trustee buying its own stock. A corporate trustee
may not purchase for a trust shares of its own stock, or its bonds, or other securities,
or the stock, bonds, or other securities of an affiliate.

Sec. 13.36.165. Withdrawals from mingled trust funds. If a person who is
a trustee of two or more trusts mingles the fund' ¢ two or more trusts in the same
aggregate of cash or in the same bank or orokerage account or other investment, and
if a withdrawal is made from the cash aggregate, account, or investment by the trustee
for the trustee's own benefit, for the benefit of a third person who is not a beneficiary
or creditor of one or more of the trusts, or for an unknown purpose, the withdrawal
mov be charged first to the W. w the persona’ cash, credit, or other rropertv. if
any, of the trustee in the mangled fund. and. after the exhaustion of the trustee's cash,
credit, or other property, then to the several trusts in proportion to their several
interests in the cash, credit, or other propeny in the cash aggregate, account, or
investment at the time of the withdrawal.

Sec. 13.36.170. Unenforceable oral trust created by deed, (a) When an
interest in real property is conveyed by deed to a person in a trust that is unenforceable
under AS 09.25.010 - 09.25.020 and the intended trustee or the trustee’s successor in
interest holds title but refuses to carry out the trust because of AS 09.25.010 -

09.25.020, the intended trustee or the trustee's successor in interest, except to the
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extern that the successor in interest is a bona fide purchaser of a legal interest in the
real propeny. shall convey the interest in real property to the settlor or the settlor's
successor in interest. A court hav ng jurisdiction may prescribe the conditions for

conveying the interest to the settlor or the settlor's successor in interest.

(b) If the intended trustee of an unenforceable trust under fa) of this section

transfers pan or all of the trustee’s interest and the interest is transferred to a bona fide
purchaser, the intended trustee is liable to the settlor or the settlor’s successor in
interest for the value, at the lime of the transfer, of the interest transferred, less any
offsets that a court determines to be equitable.

Sec. 13.36.175. Action on contract against trustee in representative
capacity. ia) When a tnastee makes a contract that is within the tmstee’s powers as
trustee or when a predecessor trustee has made a contract within the predecessor
trustee’s powers as trustee and a cause of action arises on the contract, the party in
whose favor the cause of action has accrued may collect the judgment by execution
on the trust property.

ibi In an action under this section, the plaintiff is not required to prove that
the trustee could have been reimbursed from the tru>t fund if the trustee had paid the
plaintiffs claim.

i.ci A beneficiary or, in the case of a charitable trust, the attorney general and
a corporation that is a beneficiary or agent in the performance of the charitable trust,
may intervene in an action under this section and contest the right of the plaintiff to
recover.

id) A judgment may not be rendered in favor of the plaintiff in an action under
this section unless the plaintiff proves that, within 30 days after the beginning of the
action or within another period set by the court and more than 30 days before
obtaining the judgment, the plaintiff has notified each of the beneficiaries who is
known to the trustee and who then has a present interest in the existence and nature
of the action, or. in the case of a charitable trust, the attorney general of this state and
a corporation that is a beneficiary or agent in the performance of the charitable trust.
The notice shall be given by mailing copies of the notice with postage prepaid to the

beneficiaries at their last known addresses. The trustee shall fumish the plaintiff with
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a list of names and addresses of the beneficiaries within 10 days after the plaintiff
makes a written demand for the list. Notification of the persons on the list constitutes
compliance with the duty placed on the plaintiff by this section.

(e) The plaintiff in an action under this section may also hold the trustee who
imde the contract personally liable on the contract if the contract does not exclude the
trustee’s personal liability. In a contract action under this section, the addition of the
word "trustee" or the words "as trustee" after the signature of a trustee to acontract
constitutes prima facie evidence of an intent to exclude the trustee frompersonal
liability, and the addition of the words "and not individually" following the word
"trusts" or the words "as trustee" after the signature of atrustee to acontract
constitutes irrebuttable evidence of an intent to exclude the trustee frompersonal
liability, and the trustee is not personally liable under the contract.

Sec. 13.36.180. Exoneration or reimbursement for tort, (a) A trustee who
has incurred personal liability for a tort committed in the administration of the trust
is entitled to exoneration for the liability from the trust property if the trustee has not
discharged the claim, or to reimbursement for the liability out of trust funds if the
trustee has paid the claim, if

() the tort was a common incident of the kind of business activity
which the trustee was properly engaged for the trust; or

C> although the ton was not a common incident under (1) of this
subsection, the trustee or an officer or employee of the trustee was not guilty of
personal fault in incurring the liability.

(b) If a trustee commits a tort that increases the value of the trust property, the
trustee is entitled to exoneration or reimbursement with respect to the tort to the extent
of the increase in value, even though the trustee would not otherwise be entitled to
exoneration or reimbursement.

(c) Nothing in this section shall be construed to change the existing law with
regard to the liability of trustees of charitable trusts for torts of the trustees or their
employees.

Sec. 13.36.185. Tort liability of trust, (a) If a trustee or a predecessor of the

trustee incurs personal liability for a tort committed in the course of the trustee’s
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administration, the trustee in the trustee’s representative capacity may be sued and
collection made from the trust property if the court determines in the tort action that

(D the tort was a common incident of the kind of business activity in
which the trustee or the trustee's predecessor was properly engaged for the trust:

(2) although the tort was not a common incident under (1) of this
subsection, the trustee or the trustee’s predecessor, or an officer or employee of the
trustee or the trustee's predecessor, was not guilty of personal fault in incurring the
liability; or

(3) although the tort does not fall under (1) or (2) of this subsection,
the tort increased the value of the trust property.

(b) If the tort is within (a)( 1) or (2) of this section, the full amount of proven
damages may be collected from the trust property.

(cl If the tort is within (a)(3) of this section, collection may not be made from
the trust property except to the extent of the increase in the value of the trust property.

(d) A beneficiary nay intervene in an action under this section and contest the
right of the plaintiff to recover.

(e) In an action against the trustee in the trustee’s representative capacity under
this section, the plaintiff is not required to prove that the trustee could have secured
reimbursement from the trust fund if the trustee paid the plaintiffs claim.

M A judgment may not be rendered in favor of the plaintiff in an action under

this section unless the trustee proves that within 30 days after the beginning of the
action, or within another period set by the court and more than 30 days before
obtaining the judgment, the trustee notifies each of the beneficiaries who is known to
the trustee who then has a present interest in the existence and nature of the action.
The notice shall be given by mailing copies of the notice with postage prepaid to the
beneficiaries at their last known addresses. The trustee shall furnish the plaintiff with
a list of names and address of the beneficiaries within 10 days after the plaintiff makes
a written demand for the list. Notification of the persons on the list constitutes
compliance with the duty placed on the plaintiff by this subsection.

(9) Nothing in this section may be construed to change the existing law with

regard to the liability of trustees of charitable trusts for torts of the trustees or their
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employees.

Sec. 13.36.190. Personal liability for tort committed by trustee. A trustee
may be held personally liable for a tort committed by the trustee, or by the trustee’s
agents or employees in the course of their agency or employment, subject to the rights
of exoneration or reimbursement under AS 13.36.180.

Sec. 13.36.195. Power of settlor of trust, (a) The settlor of a trust affected
by AS 13.36.105 - 13.36.295 may. by provision in the instrument creating the trust if
the trust is created by a writing, by oral statement to the trustee at the time of the
creation of the trust if the trust is created orally, or by an amendment of the trust if the
settlor reserved the power to amend the trust,

(D relieve the trustee from any or all of the duties, restrictions, and
liabilities that would otherwise be imposed on the trustee by AS 13.36.105 - 13.36.295;

(2) alter or deny to the trustee any or all of the privileges and powers
conferred on the trustee by AS 13.36.105 - 13.36.295; or

(3) add duties, restrictions, liabilities, privileges, or powers, to those
imposed or granted by AS 13.36.105 - 13.36.295.

tb) Notwithstanding (at of this section, an act of the settlor may not relieve a
trustee from the duties, restrictions, and liabilities imposed on the trustee by
AS 13.36.140. 13.36.145. or 13.36.150.

Sec. 13.36.200. Power of beneficiary of trust. A beneficiary of a trust
affected by AS 13.36.105 - 13.36.295 may, if the beneficiary has full legal capacity
and acts on full information, by written instrument delivered to the trustee, relieve the
trustee, as regards the beneficiary, from any or all of the duties, restrictions, and
liabilities that would otherwise be imposed on the trustee by AS 13.36.105 - 13.36.295,
except for the duties, restrictions, and liabilities imposed by AS 13.36.140 - 13.36.150.
The beneficiary may release the trustee from liability to the beneficiary for past
violations of AS 13.36.105 - 13.36.295.

Sec. 13.36.205. Relieving trustee of duties; power of the court. A court of
competent jurisdiction may, for cause shown and on notice to the beneficiaries, relieve
a trustee from any or all of the duties and restrictions that would otherwise be placed

on the trustee by AS 13.36.105 - 13.36.295 or wholly or partly excuse a trustee who
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has acted honestly and reasonably from liability for violations of AS 13.36.105 -
13.36.295.

Sec. 13.36.210. Liability for violations. If a trustee violates a provision of
AS 13.36.105 - 13.36.295. the trustee may be removed as trustee and denied
compensation in whole or in part, and a beneficiary, co-trustee, or successor trustee
may treat the violation as a breach of trust.

Sec. 1336.280. Uniformity of interpretation. AS13.36.105 - 13.36.295 shall
be interpreted and construed so as to effectuate their general purpose to makeuniform
the law of the states that enact the sections.

Sec. 13.36.290. Definitioas. In AS 13.36.105 - 13.36.295, unless the context
or subject matter otherwise requires.

(1) raffiliate” means a person directly or indirectly controlling or
controlled by another person or a person under direct or indirect common control with
another person, including a person with whom a trustee has an express or implied
agreement regarding the purchase of trust investments by each from the other, directly
or indirectly, except a broker or stock exchange:

(2) "relative"” means a spouse, ancestor, descendant, brother, or sister:

(3) "trust" means an express trust only;

(4) "trustee" includes a trustee that is a corporation or a natural person
and a successor or substitute trustee.

Sec. 13.36.295. Short titie. AS 13.36.105 - 13.36.295 may be cited as the

Uniform Trusts Act.

* Sec. 13. AS 13.36.310 is amended to read:

Sec. 1336310. Challenges to trusts. Except as provided in AS 34.40.110.
a trust that is covered by AS 13.36.035(c) or that is otherwise governed by the laws
of this state, or a property transfer to a trust that is covered by AS 13.36.035(c) or that
is otherwise governed by the laws of this state, is not void, voidable, liable to be set
aside, defective in any fashion, or questionable as to the settlor's capacity, on the
grounds thatthe trust or transfer avoids or defeats a right, claim, or interest conferred
by law on a person by reason of a personal or business relationship with the settlor or

by way of a marital or similar right. [EN THIS SECTION, "SETTLOR" MEANS A
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PERSON WHO TRANSFERS PROPERTY IN TRUST; "SETTLOR" INCLUDES A
PERSON WHO FURNISHES THE PROPERTY TRANSFERRED TO A TRUST
EVEN IF THE TRUST IS CREATED BY ANOTHER PERSON.]

* Sec. 14. AS 1.'.36 3!0 is amended by adding new subsections to read:

(b) If a trust or a property transfer to a trust is voided or set aside under fa)
of this section, then the trust or propeny transfer shall be voided or set aside only to
the extent necessary to satisfy the settlor’s debt to the creditor or other person at whose
instance the trust or property transfer is voided or set aside and the costs and attorney
fees allowed under the rules of court.

(c) If a trust or a property transfer to a trust is voided or set aside under (a)
of this section, and if the court is satisfied that the trustee has not acted in bad faith
in accepting or administering the property that is the subject of the trust,

(1) the trustee has a first and paramount lien against the property that
is the subject of the trust in an amount equal to the entire cost, including attorney fees,
properly incurred by the trustee in a defense of the action or proceedings to void or
set aside the trust or the property transfer;

(2) the trust or property transfer that is voided or set aside is subject
to the proper fees, costs, preexisting rights, claims, and interest of the trustee and any
predecessor trustee that have not acted in bad faith; and

f3) the beneficiary, including the settlor, may retain a distribution made
by exercising a trust power or discretion vested in the trustee of the trust, if the power
or discretion was properly exercised before the commencement of the action or
proceeding to void or set aside the trust or property transfer.

(d) In this section, "settlor" means a person who transfers property in trust and
includes a person who furnishes the property transferred to a trust even if the trust is
created by another person.

* Sec. 15. AS 13.36 is amended by adding a new section to read:

Sec. 13.36.320. Penalty clause. A provision in an inter vivos or testamentary
trust purporting to penalize a beneficiary by charging the beneficiary’s interest in the
trust, or in another manner, for instituting a proceeding to challenge the acts of the

trustee or other fiduciary of a trust, or for instituting other proceedings relating to the
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trust, is enforceable even if probable cause exists for instituting the proceedings.
* Sec. 16. AS 13.38.060 is repealed and reenacted to read:

Sec. 13.38.060. Bond premium and discount; other obligations; increase
as income, (a) A bond or other obligation for the payment of money is principal at
its inventory value except as provided in (b) of this section. The trustee may not make
a provision for amortization of a premium or for accumulation for discount,

(b) Unless otherwise provided in the trust instrument, an increase in the value
of the following above inventory value is distributable as income:

(1) a zero coupon bond:

(2) an annuity contract before annuitization;

(3) a life insurance contract before the death of the insured;

(4) an interest in a common tpjst fund; in this paragraph, "common
trust fund" has the meaning given in 26 U.S.C. 584 (Internal Revenue Code):

(5) an interest in a limited liability company, limited liability
partnership, or a limited partnership; and

(6) another obligation for the payment of money if the money is
payable at a future time under a fixed, variable, or discretionary schedule of
appreciation and if the payment exceeds the price at which the obligation was issued.

(c) The increase in value of the obligations described in (b) of this section is
distributable tothe beneficiary who was the income beneficiary at the time of the
increase. The increase is distributable from the first cash available from the principal
or. if cash is not available from the principal, when cash is first available from the
principal due to a sale, a redemption, or another disposition. When an unrealized
increase isdistributed as income from principal, the principal shall be reimbursed when
the increase is realized.

(d) In this section, the increase in value of an obligation described in (b) of
this section is not available for distribution unless the trustee receives cash on account
of the obligation.

* Sec. 17. AS 13.41.005 is amended to read:
Sec. 13.41.005. Application. Except as provided bv AS 13.06.068, this

[THIS] chapter applies to the disposition at death of the following property acquired
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by a married person:

(1) all personal property, wherever situated,

(A) that was acquired as or became, and remained, community
property under the laws of another jurisdiction: or

(B) all or the proportionate part of which was acquired with the
rents, issues, or income of. or the proceeds from, or in exchange for, that
community property: or

(C) traceable to that community property;

(2) all or the proportionate part of any real property situated in this
state that was acquired with the rents, issues, or income of, the proceeds from, or in
exchange for, property acquired as or that [WHICH] became, and remained,
community property under the laws of another jurisdiction, or property traceable to that
community property.

* Sec. 18. AS 13.41.010 is amended to read:

Sec. 13.41.010. Rebuttable presumptions. Subject to AS 13.06.068. in [IN]
determining whether this chapter applies to specific property, the following rebuttable
presumptions apply;

(U property acquired during marriage by a spouse of that marriage
while domiciled in a jurisdiction under whose laws property could then be acquired as
community property is presumed to have been acquired as or to have become, and
remained, property to which this chapter applies: and

(2) real property situated in this state and personal property wherever
situated acquired by a married person while domiciled in a jurisdiction under whose
laws property could not then be acquired as community property, title to which was
taken in a form that created rights of survivorship, are [IS] presumed not to be
property to which this chapter applies.

* Sec. 19. AS 34.40.110(d) is amended to read;
(d) A cause of action or claim for relief [PERSON MAY NOT BRING AN

ACTION] with respect to a fraudulent transfer [CLAIM ALLOWED] under (b)(1)
of this section, or otherwise, is extinguished unless the action is brought as to a

person who [IF THE PERSON]

-21- CSHB 196( )
New Text Underlined [DELETED TEXT BRACKETED]



(n is a creditor when the trust is created [UNLESS THE ACTION
BROL'GHTI within the later of
(A) lour years after the transfer is made: or
‘B » one year after the transfer is or reasonably could have been
discovered by the person; or
(21 becomes a creditor subsequent to the transfer into trust [UNLESS
THE ACTION IS BROUGHT] within four years after the transfer is made.

* Sec. 20. AS 54.40.1 ID is amended by adding a new subsection to read:

If) If a trust contains a transfer restriction allowed under fa) of this section, the
transfer restriction prevents a creditor existing when the trust is created, a person who
vjbsequently becomes a creditor, or another person from asserting any cause of action
or claim for relief against a trustee of the trust or against others invc ved in the
preparation of funding of the tra-t for conspiracy to commit fraudulent conveyance,
aiding and abetting a fraudulent conveyance, or participation in the trust transaction.
The creditor and other person prevented from asserting a cause of action or claim for
relief is limned to recourse against the trust assets and the settlor to the extent allowed
under AS 54.40.010.

* Sec. 21. AS 15.12.506 and AS 15.56.095|a) are repealed.

* Sec. 22. COURT RI LES, alAS 15.56.175ic>enacted by sec. 12of thisAct. changes
Rule 24. Alaska Rules of Procedure, bv allowing a beneficiarv, or the attomes general
and certain corporations under certain circumstances, to intervene in an action on a contract

*against a trustee without satisfying the criter.a in the court rule.

ibi AS 15.56.1SSidi. enacted by sec. 12 of this Act. changes Rule 24. Alaska Rules
of Civil Procedure, by allowing a beneficiary to intervene in a tort action against a trust
without satisfying the criteria in the court pale.

* Sec. 23. AS 15.06.06S. enacted by 1 of this Act. does not apply to a will except for
the will of a person dying on orafter the effective date of this Act.

* Sec. 24. AS 15.56.045. enacted by sec. 9 of this Act. AS i3.36.105 -13.36.295, enacted
by sec. 12 of this Act. AS 13.36.31U. amended by secs. 13 and 14 of this Act. and
AS 13.36.320, enacted by sec. 15 of this Act. apply only to

il « testamentary trusts created by wills, or codicils, of persons dying on or
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alter the effective date of this Act regardless of when the trusts and codicils arc executed;
(2) nontestamentary trusts created on or after the effective date of this Act; and
(3) testamentary or nontestamentary trusts that are registered or reregistered
after the effective date of this Act if the registrations state that the trusts will he governed 'v
this Act.
* Sec. 25. AS 13.38.060. as amended by <ec. 16 of this Act. does not apply to a trust
unless the trust is created on or after the effective date of this Act.
* Sec. 26. AS 13.36.175(C) and 13.36.185*d>. enacted by sec. 12 of this Act. take effect
only if sec. 22 of this Act receives the two-thirds majority vote of each house required by art.

1V, sec. 15. Constitution of the State of Alaska.

-23- CSHB %< )



Comptroller of the Curr#ncy
Administrator of National Bonks

ComptrollerSHandbook
o Rd.ciary Adtmitees

September 1990
W ashington, DC 20219



12CF*  Fiduciary Powers of National Banks

Title 12 — Banks and Banking

Chapter 1—Bureau of thg Conptraller ol the Qurency

Departrent of the Treasury

%Nlﬁdn%[ %/%5 of Netio”l Barks ad

Sec.

91  Definitions.
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9.3 (Resenved).

94  Consdlidation ar merger of two ¢* mora natiorel
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95 Adoption of policies and procedures with re-
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96  (Reserved).

9.7 Admnistraikn of tiducia*y powers

96  Books and accourts.

O9e  Autft of trust departrment.

0.10 Funds ana'ting Investnent or distribution

911 investment of funds held as fiduciary.

912 Self-deailng.

0.13 Custody Cf Investirents.

9.14 Deposit ui securities with etato authorities.

915 Compensation of bank

916 Receivership or voluntary liquidation of bank

017 Surrender of fiduciary poners

9ia Cdllective investrent.

919 Fomm

92C Registration of national tank transfer agents

921 Applications for stays of discip mary ssmctions

822 AppUcatonc for iwew o<firel disciplinary sanc<
tiona

Authority. Sec. 1.76 Bifit 668(12_LLSjC.92ai 0dEN.
5240, bs iWPBHB tlU L'.&uU «T)

Effective as of Al G 1963 as amended through
Decembe'23. 1082

8.1 — Cefin\oni.

For the pjrpoeec Of this regulation, the term:

(al * Account* means tne truet, ootste or othe* "iducialy
rolst onship which has bocn established with a bark

(0) ‘Hdudary* moara a bank undertaking to act done
or jaintly with others prinarily for the benefit of anather
in al metters connected with its undertaking and In-
ductee trustee, executor, adninistrator, reo'stra* of

Fiduciary Laws and PaaulaL'ont

tlocks end bomo* guardla* of estates, assignee, re-
ceiver, oconmttee Of estates ot lunics, managing
agent and any other similar capacity.

(O 'Hduc ary powers" means the power toact inany
fiduciary capacity authorized by the Adt of Septermber

2B 1942, 769UV660. 12U.SC 92¢c Under tret Adi, a
national ban* may bo authorized to act, when ndl fn
contravention of local ‘aw, as Irubtea, executor, adin-

Igtratar, registrar of stocks and bonds, guardian o

Iestat_es, €ss gnee, rg‘ﬁgboo’\m'iiee_ of m;stgfes o

unatics, ar in ot capaci ‘ch State

banks, trust cgrnvpanies, or cﬁa”nr)e/r ca‘mtryations which

cane Irto ition wim the nat'onaf bark nay

exercl63 under local lew

(d) ‘Fduciary records’ means d' natters which arc
wiitten, transcribed, recorded, received ¢' othe'w'se

come into possession of a bank and are nscosGary to
presenve Inforretion conceming the acts and events

relevart to the fiduciary activities of a bark

(*) ‘Guardian* means ihe guardian ar conmHoc by
whatever nermo enployed by local law: of the estate of
aninfa't, an Irocrmpetont Indlividual, an abbsent individ-
wal, or acompetent individual over wnose estate acourt
has taken jurisdiction, other than under bankruptcy
insolvency lans;

(M ‘Investrment authority’ mears tne respons'blity
conferad byaction of lawor a prov cicn of an appropri-
ate goveming hetrurerii io meke, select or
Investiments, rev ew Inveetmeni decisions node
athers, or to pmvide Investrrent sdviGO ar counsel
atrers;

(9 'Local law means the law o' the et&ie ar ather
jurisdiction governing the fidudiary relationship.

(h) ‘Manag'na agent* noans the fidudiary relationship
assumed oy a bank upon the creation of an account
which names Ihs bank as agent and confers investrrent
discretion upon the bank.

i) *State bark' means bank, trusi comparny, sav
gr)gs bank, or other bar‘?any\g insiiuor, which snat s
national bank end the princlpoloff' coofwhich I*ocatec
inthe District of Colurmbia, any state, commorvwnh.cr
territarial posceealon of the United Stats*:

(i) ‘Trust dapartment” means that group or groues d
officers and employees of a bunk organized under ths
supenvision of officc ar enployees to whomara dee-
Ignated by the board o'director* ths perfomance ofthe

duciary responsihilities of the bank, whether or nottto
group or groups are so naned;

(K mBark' shall indlude two ar noro barks which are
menbOG of the came affiliated group with respect to
any fund established to 80.18 cf this pan o’
which any of such dffiliated banks IstMloa, or twoar
nore of such affiliated banks are oo-lrusiees;
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() '"Custodian under a Uniform Gifts to Minors Acl*
means an ecoosirl oetobiisnod pursuant toe state ‘aw
which Is Biibsiani dly sinilar to the Unifom GM to
Mners Act as publi By me Ame’de Law 'nét tuB
and with respect to wh-ch he bank operates sueh
account has established tohe satisfaction of the Sec-
retary of me Treasury trrat it has dutiss and respo"6'blll-
ties S'milar toduties and responsibilities of a trustee o
guarpiar.

§9 7 — Applications.

Andations, Bank dosing fo cxeroice fiduciary powers
shal e an appiicat on with the Conptraller of the
Currg-cycursuantto 12CFR5.26, but an applicationto
exerc'se lidjclary Bya national Mod to
trust powers ehal' be died puruant to 12 CFR5 22

§9 3 — (Reserved).
}9.4 — Consalidation or nerger oftwoor more national
banks

Where two armore national benks ooneo'ldate orme'ge,
and eny one of such banks has. prior tosuchcorscfica-
ticn or merger, received a permit fram the Board o
ks I 1% G ercy 10, eI Ty pones
troller r to exercise i 'S
whicn [g In force St’?/o tino of the oormla?ldatp%ﬁeor
merger, me 'ghis existing under such pefirit pass to
tho rosuftirg bank, and he reeult'ng bankmay exoCse
*uch fiducla'y powers Inthe same manner and to the
sane extent as the bank to which such permit wes
originally issued; and no newapplication tocontinue to
exercise such powers is necessary. However, where
the namoorchsriar number of tra resuiting benkcfifers
%rgm_that of tho bark]:qr\gll?idw ﬂbeéiglttoﬁgerexﬂegl&ag
Liciary powerswas ori granted. Ir
recorgsryofﬁn rosuiting gam%aybeoowplete andthat
it have co'-ve-lent evidence cf Its right to exercise
fiduciary powers, th¢ Comptroller of the Currency wiill
issue_a cartificata to thet bank G1ON'Q Itd rigt to
exercise [he fiduc ary powe'6 theretofore granted to
any cl the national banks participar.ngin:no consolida-
tion O nerger.

§9,5— Adoption ofpaiidles andprocoduras with respect
to brokerage ptflcomint practices.
Each national ba-k exordising Investrent discretion
(as de'med in 12 CM 12 2(c)) with respect to an
account s*s" adopt and torew wiritten policies ana
procedures in;endedtoen«urethBt its brokeregepiacc-
rrent p'acticse corply Wit al appTcaote iaws and
regulotiors. Among other relevant mette's, suchwritten
policies and procedures shoo'd address where appro-
priate, (.) the selection of pe'ions toeffect secunties
gonsactgo(;ks and the evajation of ﬂd’E regsghlablemﬁs
'ckeraop conmissions to persons
(nesrl%in the fa%tor* (_:onsideregerntnaae Ceternine-
tonn). (Il) any acquisition of sarViees or products, in-
ciuflir.g research services, in ratum far brokerage
commisjionc: (ll) ihe ai‘ocatton of research or ather

w
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services among accounts, induding thase which dd
not generate conissions to pay fur such resea’ch 0
other services; and (Iv) the need in appropriate in-
6Giances. tomeke d 8Clos*re$ conceming polces
and procedures toprospecttve and existing custoners.

§9.9—(Reserved).
89 7 —Administration of fiduciary ponara.
(&)(2) The board O directors Is ible for the
proper exexite o' fducary powers by the bork An
per,'nsnl thereto, ircluding the determination of
iic as. the investment and disposition of proparry
Egd ir e flduclav capacity, and the direction and
review o the actions 0! dll office’s, enployees, and
committees utPied By the bank n tho oxo'ciee of B
fidjciti'ypowe's, ere the responsibility of the botrd. In
diecharg ng this responsihility, the board of directars
may assign, by action duly entered Inthe rrinu,09, the
administration of such of the barnk's fiduciary powors as
it may consider proper to assign to such directors)
officers), employee) ar committees) as it may desig-
nate

(] I\bﬁdx:igyaocount shat bo accepted without the
aniorepprovalofthoboard, or of thedrector(e), officers),
or commi:tec(6) to whom the boa'd nay have desig
nated the of that resporsibility. A wiritten
record sl bo Tade of such acceptances and of the
relinguishment cr c'osino out of dl fiduciary acoounts.
Upon th»acceptance of a” accourtt forwhich the bank
has investment'asponelorties, aprompt reviewat the
assets gl be made. The board shell also ensure thet
at least once during every calendar year thereafter, and
with n 15months onhe 'octreview; al the assets holdin
or far each fiduciary account, where the bank hes
investrrent r ibilities are reviened to determine
the adMisahillity of retaining ar disposing of such assets

b) Al uffcers and enployees taking pad Inthe opera-
%m oft-e trust department shall be adequately bonded

C retional bank exordising fiduci 'S
&%ﬂ% employ or retain legal mary m\,ﬁn
shell be readily avaleofe to pass uponfiduciary netters
and to ndviea the bank and its trust department

d) rhe trust depalment nay uti'iio personnel and
gacl’lﬂesofdher departments of the bank, and ether
o me bank may wdli20 personrel ad
fadl.lles of the trust depedment anly to the extent ot
prohibited bylaw. Bvery national bank exarrining fidu-
ciary poners shall adopt wiritten polices and proce-
dures to ensure that the Federal securities lans are
conpiledwiminconnectionwithany decision orrecom:
mendation to gUChaso or oell_g;uy%wity Such posi*
cies ama procedures, in particular, shell ensu'e thet
national bank trust 1ts stell not use rreteriel
Inside Infomration In connection with any decision of
recommendation to purchase or sdll any seaurity.
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0.8 — Books and accourtts.

Bvery retlos] bank exercising fiduciary powers
I?all keep He fidudiary records 4 ate gr% distinct
Om cthof records of tha bank. At fiduciary records
Mil ce so and retained for such t;me as toenable
+* bank to fumish such inlomeaven or report9 with
japed tfieretoas be regjired by tne oller
JéltPne CQurrency. ﬂen%ldaryqeoordswsnalmoomai nfu
ifo/metiol'i relative to each accourt,

0) Bvery such national bank sha;lkeep an adequate
o%:ord of al pending litigation tovxhichpit isapary in
trrect'on with its oxcrclio 0' flductary powor6.

:1 Solely for purposes of exam retion by the Comptroi
*oftr%Orrency,amtiomlbark | retain the
icords naguired by thle Pad for apenod of 3yearstom
ie tartr of lerminafonof the fiduciary account "elat’ant
IL\ﬁqtomhim lhe ugecorol's rel(a:tlaebI orclf Illg“ilo?i re'at™gto

acoount, unless icable law specifical y pro
crloes a different peri?%JI

e.e — Audit of trust department.

\conTmittee o directars, exclusive of arty ectwe off -
er* of the bank ol a least once during each
aiendar year and within 15 nonths of ihe ‘as. Such
edit. make suitable audits of the trust department ar
auce suitable audtsto be made by auditor; respor-
se onlytoiheboard ofelectorsand B suchtimedhal
scertaln whether tho deportrment has been admir -
tered In accordance with law; this regulation and
ound fiduciary principles The board of directors may
lect. in lieu of such perodic audits, to adopt an
dequato continuous audit system A report gl the
udits and examination regjired under thi6 section
Doether witn the action taken thereon, shal be noted in
\) minutes of the board of directors

0.10 — Funds awaltirg Investrrent ar distribution

& Funds heldby anation* bank -ne fidiGany capacity
hlcn arc aneiting investment o distribut on anal ro:
* held uninves;ed or undistributed any longer t*an is

satcnabio farthe opern*ara%armntdﬂﬁeacwm,
iach netions' bark exercl&ng fiduciary powers shell
%and fellow written policies and procedures in

to ensure hat the maximum rate of retum
vaiaoe far trusktuafity. short-ter.r l-vestments is
btainod upon \ 1d6 so hald. consistent with the re*
luiroments of tfo goveming Instrurent and ‘ccs' law
uch paliciesand procedures srali fake intocons dera-
ondll relevant factors, induding but nat limited tothe
ntlc'pated retum thet could be dbte/nedwhile the cat*
aeir- suninvested ar undistributed, the cost of invest-
ee«uch funds, ard the anticipated need for the lunds.

0) Fungs had mtrust by « rattrwd hank  Induddufl
lannging aggncylaecoyfty, iwi ftng-1nvifitmRnf nr.
fBirbuilon mav. untoe pronlbited by the instrument
resting tnouy omonnrat lew; trg-depggTtea In the

arsavings or other deportrment of th«5bnk.

Fiduciary Uws and Regulator*

provided that t shel: fi-»i « ct aside under control Cf the
Ins department es collateral security:

() Direct obligations of the Unted States, or other
ohligations fullygualanlecd by the United Sates
as to prinplpaland Interest, or

(@  Readilyma'keishle securities of ihe dlassesh
\Which stato banks oxorcising fiduciary powers
are a.tborized or permfled toinvest trust 'undS
under tM laws of ihe stale Inwhich such na
tioma bank is located; or

(3  Oterreadly marketable securities thet qua'fy
asinvestment securities pursuant tothe Invest-
ment Securities Regulation uf the Compl'oller
of the Qunency, 12 CkR Chapto* 1 Pari 1

Tne seaufit es so depos.'tnd ar securities «hnitutert
therefore as collaloral shell at dl times te>at cast agqua
inface value to the amount of trudt funds so depos led,
but such security shall not be required tothe extent that
the find« so deposited are insured by the Fede'el
Depoasit Insurance Corporation. The requirerments of
this section pro notwhen qualifying assets of the bark
are pledged to secure a itIn conpile, >@wih
local law: and no dup'icete pledge shall be requirad in
such case

{9.11— Investrrent of funds held as fiduciary

(a) Funds heid bya MJona! bank ina fiduc ary capacity
sl be invested ir accordance with the |
establishing the fiduciary relationship and local aw
When such instrument does not specify the characleror
dassof incamont6tobo made and does natvest inthe
bank, its directors or us owcera a discretion in the
nretter, funds hole pursuant tosuch lcs'rument shstt ca
invested Inany Investmant Inwhich corporate llcuCfir-
fes may invest under local law:

(b) .f, under local law. corporate fiduciaries appointed
by a cout are pe'mittoc Ic oxorciaa a discretion In
investrents, or if a nations' bank acting as ‘idud
under appointrment by 0 coonisvestedwi aalsuﬂFatr)ry
InInvestments by en order of such court, funds d such
acoounts be Invested h investrrents which ara
pe'mirtcd by local lav Otf-orwfoo, a netional bank
acting sbffiuciory under appointment by a court must
meke an investment of funds ir euch accou'ts unde'
an order of that court. Such o'dera in elthe’ case g
bs preserved with Die fiduciary records of the bark

(©) The odllective Investiment of funds rcec'ved ar held
by a netional bank as fiduciary s governed by 89.16.

(d) Asapart of each examination of the trust

anations' bank and aa provided by the Comptroller's
Handbook for N o!low' Trust Examiners, the Comptrol-
ler of the Currency wi'l exarmine the Investents haldby
such bark as fduciary. including the Investrent ol
funds under the provisions ol §9.16, in order to deter-
mine whether suchinvestments aro Inaccordance with
low this regulation and sound fiduciary principles

10
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Table of Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Date Statutory Citation

Louisiana ........ 1964. No. 338 7-29r1964 LSA-R.S. 9:1725; 9:2062; 9.2063;

9:2065; 9:2084 to 9:2086,
9:2112; 9:2114; 9:2122; 9.2124
to 9:2126; 9:2196, 9:2207,

9:2208.
Nevada 1941.;. 136 6-1*1941 N.R.S. 163.010 10 163.210.
New Mexico. 1951, C. 193 3-16-1951* NMSA 1976, S5 46-2-1 to
46-2-19.
North Caroilna ... 1939. ¢ 197 7-1-1939 6.S. 8§ 36A-60 to 36A-84
Oklahoma . 19il. p. 25C 8-21-1941 60 OkI.5t.Ann. 5§ 175.1 to 176.23.
South Dakota — 1943. C 308 2-10-1943* SOCL 55-4-1 to 55-4-36.
Virgin islands ... 1957. No. 160  9-1-1957 15 V.I.C. 55 1091 to I11I.

+ Dale ol aoc'oval.

Historical Note

The Uniform Trusts Act was approved by  form Stow Laws and the American Bar
the Conference of Commissioners or. Uri-  Association in 1937.

PREFATORY NOTE

The Uniform Trusts Act. adopted by the National Conference of

Commissioners on Uniform State Laws at its meeting at Kansas City,
Missouri, September 20-25, 1937 has been in process of preparation
since 1931. The project of drawing such an act was first suggested by
the Trust Division Of the American Bunkers Association and has been
carried through by the Commissioners on Uniform Laws with the advice
of the Trust Division of the Bankers Association and the help of many
other lawyers and business men. Committees from the American Bar
Association, Illinois Bar Association, Minneapolis Bar Association,
American Association of Law Schools, and other agencies have criticized
the act and made suggestions for its improvement. Six drafts have
been considered at the annual meetings of the Conference and debated
section by section.

The purposes of the Uniform Trusts Act arc three ir. number:

(1> To do away with a few obsolete and ur.just rules of trust law
which have come about through unfortunate judicial decisions or are
survivals of ancient property law;

(2) To clarify and tighten the rules regarding loyalty by a trustee to
the interests of his beneficiary,

(3) To relax a few equity rules regarding trust administration, under
careful restriction, in order to facilitate convenience in the administra

tion of trusts.
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(1) Change of Obsolete or Unjust Rules.

1. Bank Account for Special Debts. under the common Saw deci-
sions it has been held that if a debtor sets up a bank account to pay
dividends, he is trustee of that account for the stockholders, but if he
sets up a bank account to pay bondholders coupons, he is not a trustee
for the bondholders. It is generally admitted that this is a distinction
without justification and that all such accounts, including pay roll
accounts, should be deemed to be held in trust for the special class of
creditors named. Section 2 of the Uniform Trusts Act so provides. This
does not make the bank a trustee for anybody.

2. The rule of "first in, first out,” or Clayton's case, has been usually
applied to withdrawals by a trustee from a fund or account containing
the assets of two or more trusts. The trustee, by a mere rule of thumb
and not of logic, is deemed to have drawn out for his own purposes and
stolen first the first moneys put into the account. A much fairer rule Is
that he be deemed to have stolen from the several trusts in proportion to
the amount of cash or credit they had in the mixed fund at the time.
This change is made in Section 15 of the Uniform Trusts Act.

3. Violation of Oral Trust of Realty. The majority of American
decisions permits a grantee Of realty on oral trust for the grantor or a
third person, who sets up the Statute of Frauds, to keep the real estate
as his own, and do not enforce any implied trust against him. The
minority American rule and the English rule compel such trustee to
return the property to the grantor if the trustee elects to set up the
Statute, Ir. order to prevent the grantee-trusteo from being unjustly
enriched at the expense of the grantor. Section 16 of the Uniform
Trusts Act adopts this latter more equitable rule by the U3e of a
constructive trust.

4. Contract Liability of Trust Estate. At common law the court of
13w did not recognize the trustee os trustee as being a legal person. He
could not bo sued at low on a contract he had made as trustee, but
action at law had to be against the trustee in his individual capacity,
collection out of his individual assets, and then a reimbursement of the
trustee by the trust estate. In equity the contract creditor could sue the
trustee as such in certain cases. It has been felt that this disability of
the contract creditor, which is due to the ancient distinction between law
and equity, should be removed, in the interest of facilitating collection of
claims from trust estates. Section 12 of the Uniform Trusts Act allows
suit against the trustee as such at law if the contract was within the
powers of the trustee to make, and if notice is given to the beneficiaries
so that they can intervene in the rare case where they may object to
collection from the trust estate.

5. Tort Liability of the Trustee and Trust Estate. The same
distinction mentioned above rcgardfng contract liability applied in the
law courts at common law regarding tort liability and the action nt law
had to be against the trustee in his private capacity. For the same
reasons mentioned above regarding contract liability, it is felt that the
tort creditor should have an opportunity to sue the trustee in his
representative capacity and collect out of the trust property, on notice to
the cestuis, if the tort is one for which the trustee could get reimburse-
ment. This is provided by Section U of the Act.

Section 13 of the Act settles a question about which there has been
doubt in the decisions and provides that a trustee is entitled to exonera-
tion or reimbursement for tort liability only if neither he nor his
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employee was guilty of persona! fault in committing tho tort, or if the
tort was a common incident of business of tho type the trustee was
running for the trust, or if the trust estate was enriched by the tort.

(2) Clarifying and Tightening Loyally Rules.

It is felt that many of the abuses of modern trust administration have
come from indirect disloyalty of the trustee and that a clear statement
of the full implications of the loyalty duty might help in securing honest
administration For this purpose Section 1 gives very broad definitions
of "affiliate” and "relative™; Section 3 prohibits loans by o trustee to
itself, its affiliates, the officers or employees of cither, or to his relatives
or business associates. Section 5 covers in a similur way purchases and
sales of property from or to tho trust, and Section 6 sales of property
from one trust to another trust held by the same trustee. Section 7
likewise covers the buying of stock or bonds of the trustee or its
affiliates.

(3) Relaxation of Trust Rules lo Facilitate Convenience.

It is enormously convenient for a corporate trustee to be able to
deposit trust funoB awaiting investment or distribution with itself,
instead of being obliged to deposit them in another bank Yet this is in
conflict with the loyalty principle, since the bank has a self interest in
getting and keeping funds on deposit. In accord with the Federal
Reserve Board regulations regarding National Banks and with many
state statutes now in force, Section -1 of the Uniform Trusts Act permits
a corporate trustee to deposit trust funds with itself, provided it sets
aside as a security fund securities legal for trust investments of a value
equal to the total of such trust fund deposits.

Section 8 permits a trustee to vote corporate stock by proxy, if
reasonable care is used. This is a delegation of trust powers and so
technically illegal, but it is believed that such proxy voting is now
actually done by trustees ar.d is practically necessary in any reasonable
plan of administration.

Section 9 permits a trustee to hold corporate stock in the name of a
nominee, if the nominee signs and delivers to the trustee a statement of
such holding, the books of the trustee and all reports show the facts, the
nominee has no access to the stock certificate and has indorsed it in
blank. This is to enable die trustee to sell stock easily, and to avoid the
requirements of stock exchanges that where stock is held in the name of
a fiduciary elaborate proof of the power of the fiduciary to sell must be
given.

Section 10 makes ail powers of a trustee presumptively attached to
the office and exercisable by a successor, instead of being personal.

Section 11 permits a majority of a group of three or more trustees to
exercise the powers of the trust, but docs not make a trustee liable for
acta in which ho does r.ot take part. This abolishes a rule founded on

the medieval incidents of joint tenancy.

(4) Statute Subject to Control by Settlor, and Court.

The creator of the trust, the beneficiary, ar.d the *ourt may relieve
any purticular trust from the effect of port or all of the provisions of the
Uniform Trusts Act, by writing, or alter such provisions, or add further

restrictions on the trustee.
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George E. Qowrig
Ritrick Rumley

April 10, 1998

Via Facsimile

Alaska State Legislature
Representative Joe Green
State Capitol (MS 3100)
Juneau, Alaska 99801-1182

Dear Representative Green:

I have been a practicing attorney in Alaska for 21years and specialize in trust and
probate law. Prior to my private practice, | was the Internal Revenue Service estate lax
examiner assigned to Alaska. | have reviewed House Bill 196 and | strongly encourage

passage of this legislation.

This legislation will enhance the use of trusts for Alaskans by bringing Alaska
statutes in line with modem planning. This legislation will allow for flexibility of clients
setting up trusts, the attorney preparing the documents, and the trustees who must
administer these trusts. This Bill will also encourage non-resident Alaskans to use

Alaska for trust administration.
Again, | strongly urge passage of this important legislation.

Respectfully,

George E. Goerig



Sponsor Statement for HB 196

The Omnibus Estate and Trust Improvement Act

This bill makes a number of important improvements to Alaska's estate and trust laws,
Sections 1-8. 18 and 19 of the bill change Alaska law to permit a person who is domiciled
outside of Alaska to select A'aska as the Jurlsd ction for the probate of her estate. This
provision should bring significant business to our state.

Sections 9 and 10 of the hill allow a person to 'Imit the liability of a trustee In her trust
when more than one trustee is serving. The person could provide that only the trustee who
exercises a power wll De held liable fo- its actions ard that the other trustees who did not
participate in the exercise cf the power wouid not be held liable. Thisprovision willencourage
trustees In Alaska to work with other trustees of the same trust.

The Uniform Trusts Act in included in Section 11 which clarifies many issues Involving
the administration of trusts in Alaska,

Section 12 protects an Alaska trustee who in good faith defends an Alaska trust from the
claims of a creditor who seeks to set the trust aside. If the trustee acts in good faith, then the
trustee gets a first lien on all trust assets for payment of ts fees, costs ard attorneys' fees.
Delaware has adopted a similar provision to protect its trustees.

Section 13 allows a trustee who has the power to Invade thecorpus of a trust to appoint
the assets of the trust to another trust for the beneficiaries to postpone estate ar.d similar taxes.
This provision would allow a trustee to move a trust to Alaska ar.d to appoint the assets to an

Alaska trust

Section 14 clar.fes tnat a trust c'eated m another state or country can be moved to
Alaska even though the trust was settled tefce t-'e Alaska T'ust Act was passed last year.

The Uniform Trustee s Powers Act ,s enacted in Sect'on 14. Alaska does not have a
statutory provision that sets out the powers of a trustee These statutory powers would
supplement the powers set fcrtn in a trust agreement.

A number of miscellaneous provisions are included elsewhere in the bill. Section 15
allows a person to Include a penalty clause in her trust. Section 17 clar.fies the accounting of
bond premiums and discounts. Section 20 amends AS 34.40.110(d) to be consistent with the
Uniform Fraudulent Transfers Act. Section 21 p*ec'udes an action by creditors of the grantor of

the trust against those who assist in the creation of the trust.

This bill will improve our estate and trust laws and w'll make Alaska's laws more
favorapie to Cur res.cems. m add tion. tne c-i wi't make our 'aws more attractVe to people
outside of Alaska who are considering Alaska for the administration cf their estates and trusts,
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Sponsor Statement for HB 196

Estate and Trust Improvement Act

This bill makes a number of important improvements to Alaska’s estate and trust laws.
Sections 1-8, 18 and 19 of the bill change Alaska law to permit a person who is domiciled
outside of Alaska to select Alaska as the jurisdiction for the probate of her estate. This
provision should bring significant business to our state.

Sections

and 10 of the bill allow a person to limit the liability of a trustee in her trust

when more than one trustee is serving. The person could provide that only the trustee who
exercises a power will be held liable for its actions and that the other trustees who did not
participate in the exercise of the power would not be held liable. This provision will encourage
trustees in Alaska to work with other trustees of the same trust.

The Uniform Trusts Act in included in Section 11 which clarifies many issues involving
the administration of trusts in Alaska.

Section 12 protects an Alaska trustee who in good faith defends an Alaska trust from
the claims of a creditor who seeks to set the trust aside. If the trustee acts in good faith, then
the trustee gets a first lien on all trust assets for payment of its fees, costs and attorneys’ fees.
Delaware has adopted a similar provision to protect its trustees.

Section 13 allows a trustee who has the power to invade the corpus of a trust to appoint
the assets of the trust to another trust for the beneficiaries to postpone estate and similar taxes.
This provision would allow a trustee to move a trust to Alaska and to appoint the assets to an

Alaska trust.

Section 14 clarifies that a trust created in another state or country can be moved to
Alaska even though the trust was settled before the Alaska Trust Act was passed last year.


http://www.akrepublicans.ofg

The Uniform Trustee's Powers Act is enacted in Section 14. Alaska does not have a
statutory provision that sets out the powers of a trustee. These statutory powers would
supplement the powers set forth in a trust agreement.

A number of miscellaneous provisions are included elsewhere in the bill. Section 15
allows a person to include a penalty clause in her trust. Section 17 clarifies the accounting of
bond premiums and discounts. Section 20 amends AS 34.40.110(d) to be consistent with the
Uniform Fraudulent Transfers Act. Section 21 precludes an action by creditors of the grantor of
the trust against those who assist in the creation of the trust.

This bill will improve our estate and trust laws and will make Alaska's laws more
favorable to our residents. In addition, the bill will make our laws more attractive to people
outside of Alaska who are considering Alaska for the administration of their estates and trusts.
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CS FOR HOUSE BILL NO. 196( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES RYAN, Therriault

A BILL
FOR AN ACT ENTITLED
"An Act relating to wills, intestacy, nonprobate transfers, and trusts; and

amending Rule 24, Alaska Rules of Civil Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OFALASKA:

* Section 1. AS 13.06 is amended by adding a new section to read:

Sec. 13.06.068. Choice of law; validity, (a) Subject to the other provisions
of this section, the formal validity, intrinsic validity, effect, interpretation, revocation,
or alteration of a testamentary disposition of real property and the manner in which the
property descends at death when not disposed of by will are determined by the law of
the jurisdiction in which the land is situated.

(b) Subject to the other provisions of this section, the intrinsic validity, effect,
revocation, or alteration of a testamentary disposition of personal property and the
manner in which the property devolves at death when not disposed of by will are

determined by the law of the jurisdiction in which the decedent was domiciled at

death.
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(c) A will disposing of personal property, wherever situated, or real propeny
situated in this state made within or outside this state by a domiciliary or
nondomiciliary of the state where the property is situated, is formally valid and
admissible to probate in this state if the will is in writing and signed by the testator
and otherwise executed and attested to under the local law of

(1) this state;

(2) the jurisdiction where the will was executed at the time of
execution; or

(3) the jurisdiction where the testator was domiciled, either at the time
of execution or at death.

(d) A testamentary disposition of personal property intrinsically valid under
the law of the jurisdiction where the testator was domiciled when the will was
executed is not affected by a subsequent change in the domicile of the testator to a
jurisdiction under the law of which the disposition is intrinsically invalid.

(e) The interpretation of a testamentary disposition of personal property shall
be made under the local law of the jurisdiction where the testator was domiciled when
the will was executed.

(f)  Whether a testamentary disposition of personal property effectively
revoked or altered by a subsequent testamentary instrument or by a physical act to or
on the will by which the testamentary disposition was made is determined by the local
law of the jurisdiction where the testator was domiciled when the subsequent
instrument was executed or the physical act performed.

(g) Subject to (d) - (f) of this section, the intrinsic validity, effect, revocation
or alteration of a testamentary disposition by which a power of appointment over
personal property is exercised and the question of whether the power has been
exercised at all are determined by

(1) in the case of a presently exercisable general power of appointment,
the local law of the jurisdiction where the donee of the power was domiciled at the
time of death;

(2) in the case of a general power of appointment exercisable by will

alone or a special power of appointment, the local law of the jurisdiction

CSHB 196( ) -2-
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(A) that the donor of the power expressly selected in the
governing instrument to govern the disposition; or
(B) where the donor of the power was domiciled at the time of

death if the donor did not expressly select in the governing instrument a

jurisdiction to govern the disposition.

(h) The formal validity of a will by which a power of appointment over
personal property is exercised is determined under (b) of this section on the basis that
the testator referred to in (b) of this section is the donee of the power.

(i) When a testator, who is not domiciled in this state at the time of death,
provides in the testator’s will that the testator elects to have the disposition of the
testator’s property situated in this state governed by the local law of this state, the
intrinsic validity, including the testator’s general capacity, effect, interpretation,
revocation, or alteration of the provision, is determined by the local law of this state.
The formal validity of the will is determined under (b) of this section.

(j) Notwithstanding the definition of "real property"”, as set out in (1) of this
section, whether an estate in, leasehold of, fixture, mortgage, or other lien on land is
real property governed by (a) of this section or personal property governed by (b) of
this section is determined by the local law of the jurisdiction where the land is
situated.

(k) Notwithstanding the other provisions of AS 13.06 - AS 13.36, the
provisions of this section govern in AS 13.06 - AS 13.36.

(1) In this section,

(1) "effect" means the legal consequences attributed under the local law
of ajurisdiction to a valid testamentary disposition;

(2) "formal validity” means the formalities established by the local law
of ajurisdiction for the execution and attestation of a will;

(3) "interpretation" means the procedure of applying the law of a
jurisdiction to determine the meaning of language employed by the testator if the
testator’s intention is not otherwise ascertainable;

(4) “intrinsic validity" means the rules of substantive local law by

which a jurisdiction determines the legality of a testamentary disposition, including the

-3 CSHB 196( )
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general capacity of the testator;

(5) "local law" means the law that the courts of a jurisdiction apply
when adjudicating legal questions that are not related to another jurisdiction;

(6) "personal property” means property other than real property, and
includes tangible and intangible property;

(7) ‘"real property" means land or an estate in land, and includes
leaseholds, fixtures, and mortgages or other liens on land;

(8) "testamentary disposition™ means disposition under a will.

* Sec. 2. AS 13.12.401 is amended to read:

Sec. 13.12.401. Applicable law. Except as provided in AS 13.06.068.
AS 13.12.401 - 13.12.405 [AS 12.13.401 - 12.13.405] apply to the estate of a decedent
who dies domiciled in this state, and rights [ RIGHTS] to homestead allowance,
exempt property, and family allowance for a decedent who dies not domiciled in this
state are governed by the law of the decedent’s domicile at death.

* Sec. 3. AS 13.12.502 is amended to read:

Sec. 13.12.502. Execution; witnessed wills; holographic wills, (a) Except
as provided in (b) of this section. AS 13.06.068. [AND IN] AS 13.12.506i and
13.12.513, a will must be

(D in writing;

(2) signed by the testator or in the testator’s name by another individual
in the testator’s conscious presence and by the testator’s direction; and

(3) signed by at least two individuals, each of whom signs within a
reasonable time after the witness witnesses either the signing of the will as described
in (2) of this subsection or the testator’s acknowledgment of that signature or the will.

(b) Except as provided in AS 13.06.068. a [A] will that does not comply with
(a) of this section is valid as a holographic will, whether or not witnessed, if the
signature and material portions of the document are inthe testator’s handwriting.

* Sec. 4. AS 13.12.506 is amended to read:

Sec. 13.12.506. Choice of law as to execution. Except as provided by

AS 13.06.068. a [A] written will is valid if executed in compliance with AS 13.12.502

or ifits execution complies with the law at thetime of executionofthe place where

SHB  196( ) 4
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the will is executed [,] or of the law of the place where* at the time of execution or
at the time of death* the testator is domiciled, has a place of abode, or is a national.
* Sec. 5. AS 13.12.601 is amended to read:

Sec. 13.12.601. Scope. Except as provided in AS 13.06.068. in [IN] the
absence of a finding of a contrary intention, the rules of construction in AS 13.12.601
- 13.12.609 control the construction of a will.

* Sec. 6. AS 13.12.703 is amended by adding a new subsection to read:
(b) The provisions of (a) of this section are subject to AS 13.06.068.
* Sec. 7. AS 13.12.912(a) is amended to read:

(a) Except as provided by AS 13.06.068. a [A] will is valid as regards form,
irrespective of the place where the will is made, of the location of the assets* and of
the nationality, domicile, or residence of the testator, if the will is made in the form
of an international will complying with the requirements of AS 13.12.912 - 13..12.921.

* Sec. 8. AS 13.16.175 is amended to read: Foxyy\/A\'Z.ik.6790 fcj) clbdLeldif-J.

Sec. 13.16,175. Formal testacy proceedings; will construction; effect of
final order in another jurisdiction. Subject to AS 13.06.068. a [A] final order of
a court of another state determining testacy, the validity* or construction of a will []
made in a proceeding involving notice to and an opportunity for contest by all
interested persons must be accepted as determinative by the courts of this state if it
includes, or is based upon, a finding that the decedent was domiciled at death in the
state where the order was made.

* Sec. 9. AS 13.36 is amended by adding a new section to read:

Sec. 13.36.043. Change of situs to Alaska, (a) The situs of a foreign trust
is moved to this state when the trust satisfies AS 13.36.035(c) and a qualified person
serving as trustee registers the trust under AS 13.36.010.

(b) If the situs of a foreign trust is moved to this state as provided in this
section, a provision in the trust that restricts the transfer of trust assets in a manner
similar to AS 34.40.110, that allows the trust to be perpetual, or that is not expressly
prohibited by the law of this state is effective and enforceable under the laws of this
state.

(c) A foreign trust that moves its situs to this state is valid whether or not the
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trust complied with the laws of this state at the time of its creation or after its creation.

(d) In this section, "foreign trust” means a trust that is created in another state

or country and that is valid in that state or country.
* Sec. 10. AS 13.36.075 is amended to read:

Sec. 13.36.075. Trustee’s standard of care and performance. Except as
otherwise provided by the terms of the trust or by AS 13.36.105 - 13.36.295. the
trustee shall observe the standards in dealing with the trust assets that would be
observed by a prudent person [MAN] dealing with the property of another, and* if the
trustee has special skills or is named trustee on the basis of representations of special
skills or expertise, the trustee is under a duty to use those skills.

* Sec. 11. AS 13.36.095(b) is amended to read:

(b) Subject to AS 13.36.105 - 13.36.295. a [A] trustee is personally liable for
obligations arising from ownership or control of property of the trust estate or for torts
committed in the course of administration of the trust estate only if personally at fault.

* Sec. 12. AS 13.36 is amended by adding new sections to article 3 to read:

Sec. 13.36.105. Powers attached to the office of trustee. Unless otherwise
provided by the trust instrument, an amendment of the trust instrument, or a court
order, the powers of a trustee are attached to the office and are not personal.

Sec. 13.36.107. General powers; fiduciary duties, (a) Without authorization
by a court, a trustee may exercise the powers conferred by the terms of the trust and,
except as limited by the terms of the trust, the powers conferred by this chapter.

(b) This chapter does not affect the power of a court to

(D relieve a trustee from provisions contained in the terms of the trust
that restrict the exercise of powers;

(2) confer on a trustee additional powers, whether or not the powers
are authorized by the terms of the trust; or

(3) restrict the exercise of a power otherwise given to the trustee by the
terms of the trust or this chapter.

(c) The grant of a power to a trustee, whether under the terms of the trust, this
chapter, or a court, does not alone govern the exercise of the power.

Sec. 13.36.109. Specific powers of trustees. Except as otherwise provided

CSHB 196( ) 6
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by this chapter, in addition to the powers conferred by the terms of the trust, a trustee
may perform all actions necessary to accomplish the proper management, investment,
and distribution of the trust property, including the power

(D to collect, hold, and retain trust property received from a settlor or
another person; the property may be retained even if it includes property in which the
trustee is personally interested;

(2) to accept additions to the property of the trust from a settlor or
another person;

(3) to continue or to participate in the operation of a business or other
enterprise that is part of the trust property and to effect an incoiporation, dissolution,
or other change in the form of the organization of the business or enterprise;

(4) to acquire or dispose of property, for cash or on credit, at public or
private sale or by exchange;

(5) to manage, control, divide, develop, improve, exchange, partition,
change the character of, or abandon trust property;

(6) to encumber, mortgage, or pledge trust property for a term within
or extending beyond the term of the trust in connection with the exercise of a power
vested in the trustee;

(7 to make ordinary or extraordinary repairs, alterations, or
improvements in buildings or other trust property; to demolish improvements; and to
raze existing or erect new party walls or buildings;

(8) to subdivide or develop land; to dedicate land to public use; to
make or obtain the vacation of plats and to adjust boundaries; to adjust differences in
valuation on exchange or partition by giving or receiving consideration; and to dedicate
easements to public use without consideration;

(9) to enter into a lease for any purpose as lessor or lessee with or
without theoptionto purchase or renew and for a term within or extending beyond the
term of the trust;

(10) to enter into a lease or arrangement for exploration and removal
of gas, oil, or other minerals or geothermal energy; and to enter into a community oil

lease, a pooling agreement, or a unitization agreement;

7- CSHB 196( )
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(11) to grant an option involving disposition of trust property or to take
an option for the acquisition of property, including an option that is exercisable beyond
the duration of the trust;

(12) with respect to shares of stock of a domestic or foreign
corporation, a membership in a nonprofit corporation, or other property, to

(A) wvote in person and to give proxies to exercise any voting
rights with respect to the shares, memberships, or property;

(B) waive notice of a meeting or to give consent to the holding
of a meeting; and

(C) authorize, ratify, approve, or confirm an action that could
be taken by shareholders, members, or property owners;

(13) to pay calls, assessments, and other sums chargeable to or accruing
against or on a securities account;

(14) to sell or exercise stock subscription or conversion rights;

(15) to consent, directly or through a committee or other agent, to the
reorganization, consolidation, merger, dissolution, or liquidation of a corporation or
other business enterprise; to participate in voting trusts, pooling arrangements, and
foreclosures; and, in connection with a reorganization, consolidation, merger,
dissolution, liquidation, voting trast, pooling arrangement, or foreclosure, to deposit
securities with, transfer title, and delegate discretion to a protective or other committee
as the trustee considers advisable;

(16) to deposit securities in a securities depository;

(17) to insure the property of the trust against damage or loss and to
insure the trustee against liability with respect to third persons;

(18) to borrow money for a trust purpose to be repaid from trust
property;

(19) to pay or contest a claim, to settle a claim by or against the trust
by compromise, arbitration, or otherwise, and to release, in whole or in part, a claim
belonging to the trust;

(20) to pay taxes, assessments, reasonable compensation of the trustee,

employees, and agents of the trust, and other expenses incurred in the collection, care,

G
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administration, and protection of the trust;

(21) to make loans out of trust property to a beneficiary on terms and
conditions the trustee considers to be fair and reasonable under the circumstances and
to guarantee loans to the beneficiary by encumbrances on trust property;

(22) to pay an amount distributable to a beneficiary, whether or notthe
beneficiary isundera legal disability, by paying the amount to the beneficiary or by
paying the amount to another person for the use or benefit of the beneficiary;

(23) to make a distribution of property and money in divided or
undividedinterests, pro rata or otherwise, and to adjust resulting differences in
valuation;

(24) to employ accountants, attorneys, investment advisers, appraisers,
or other persons, even if they are associated or affiliated with the trustee, to advise or
assist the trustee in the performance of administrative duties;

(25) to inspect or investigate property that the trustee has been asked
to hold or property owned or operated by an entity in which the trustee holds or has
been asked to hold an interest for the purpose of determining the application of
environmental law to the property and to take action to prevent, abate, or otherwise
remedy an actual or potential violation of an environmental law affecting property held
directly or indirectly by the trustee;

(26) to establish for an asset a reserve for depreciation, depletion, or
obsolescence, and to decide, under law, how and in what proportions a receipt or
disbursement is to be credited, charged, or apportioned between principal and income;

(27) to execute and deliver instruments that are useful to accomplish
or facilitate the exercise of the trustee's powers; and

(28) to prosecute or defend an action, claim, or proceeding in order to
protec' 'rust property and the trustee in the performance of the trustee's duties.

Sec. 13.36.110. Liability of trustee relating to exercise of power. A trustee
who has not joined another trustee in exercising a power is not liable to the
beneficiaries or to others for the consequences of the exercise of the power. A
dissenting trustee is not liable to the beneficiaries or to others for the consequences of

an act in which the dissenting trustee joins at the direction of the majority trustees if

9. CSHB 196( )
New Tixt Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 0-LS0521\F

the dissenting trustee expresses the dissenting trustee’s dissent in writing to a co-trustee
at or before the time of joinder. A trustee who is not authorized to exercise a power
is not liable to the beneficiaries or to others for

(1) the exercise by a co-trustee of the power; or

(2) the failure to exercise the power.

Sec. 13.36.120. Voting of corporate stock owned by trustee. A trustee of
a trust owning corporate stock is liable for a loss resulting to the beneficiaries from
a failure to use reasonable care in deciding how to vote the stock and in voting the
stock only if personally at fault.

Sec. 13.36.125. Creation of trust bank account to pay special debts.
Whenever a bank account is, by entries made on the books of the depositor and the
bank at the time of the deposit, created exclusively for the purpose of paying
dividends, interest, interest coupons, salaries, wages, or pensions or other employee
benefits, and the depositor at the time of opening the account docs not expressly
declare otherwise, the depositor is considered a trustee of the account for the creditors
to be paid from the account, subject to any power of revocation that the depositor may
have reserved by agreement with the bank.

Sec. 13.36.130. Failure of beneficiary to present claim for payment. If a
beneficiary for whom a trust bank account is created under AS 13.36.125 does not
present the beneficiary’s claim to the bank for payment within one year after the claim
is due, the depositor who created the tmst may revoke the trust as to the beneficiary.

Sec. 13.36.135. Holding stock in name of nominee, (@) A trustee of a trust
owning stocks, bonds, notes, debentures, or other written obligations of a public or
private corporation may hold the obligations in the name of a nominee, without
mention of the trust in the records of the corporation or in the stock certificate or stock
registration book of the corporation, if

(1) the trust records and all reports or accounts rendered by the trustee
clearly show the ownership of the stocks, bonds, notes, debentures, or other written
obligations of the public or private corporation by the trustee and the facts regarding

the holding by the trustee; and

(2) the nominee deposits with the trustee a signed statement showing
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the trust ownership, endorses the stock certificate or other title instruments for the
obligations in blank, and does not have possession of or access to the stock certificate
or other title instruments for the obligations except under the immediate supervision

of the trustee.

(b) A trustee holding obligations under (a) of this section is personally liable

for a loss to the trust resulting from an act of the nominee in connection with the
stocks, bonds, notes, debentures, or other written obligations held under (a) of this
section.
Sec. 13.36.140. Loan of trust funds. Except as provided in AS 13.36.145,
a corporate trustee may not lend trust funds to itself or an affiliate, or to a director, an
officer, or an employee of itself or an affiliate, and a noncorporate trustee may not
lend trust funds to itself or to a relative, an employer, an employee, or a partner or
other business associate.
Sec. 13.36.145. Corporate trustee depositing trust funds with itself, (a)

A corporate trustee that is subject to regulation and supervision by state or federal
authorities may deposit with itself trust funds that are being held out of necessity
pending investment, distribution, or payment of debts if the corporate trustee

(1) pays into the trust for the deposit the interest the corporate trustee
is required by state or federal law to pay on uninvested trust funds or, if there is not
a state or federal law requiring the payment of interest, at the same rate of interest the
corporate trustee pays on similar nontrust deposits; and

(20 maintains in its trust department as security for the deposit a
separate fund consisting of securities that are legal for trust investments and that are
at all times equal in total market value to the amount of the deposit, except that the
security is not required to the extent that the deposit is insured or given a preference

by state or federal law.

(b) The separate fund of securities required by (a)(2) of this section shall be

marked as a separate fund for (a)(2) of this section. Withdrawals from or additions
to the separate fund may be made from time to time, as long as the required value is
maintained. The income of the securities in the separate fund belongs to the corporate

trustee. In the statements of its financial condition published or delivered to the
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division of banking, securities, and corporations in the Department of Commerce and

Economic Development, the corporate trustee shall show as separate items the amount
of trust funds that it has deposited with itself and the amount of securities that it holds

as security for the payment of the deposits.

Sec. 13.36.150. Trustee buying from or selling to itself, (a) A trustee,
unless expressly authorized by the trust instrument, may not directly or indirectly lease,
buy, or sell property for the trust from or to

(1) itself or an affiliate;

(2) adirector, an officer, or an employee of the trustee or an affiliate;
or

(3) a relative, an employer, or a partner or other business associate.

(b) Notwithstanding (a) of this section or another law to the contrary, a trustee
may lease, buy, or sell property, including a lease, purchase, or sale in the
establishment of a trust service office, from or to the trust the trustee represents as a
trustee if specifically authorized to make the lease, purchase, or sale in a decedent’s
will or in the instrument creating the trustee relationship.

Sec. 13.36.155. Permitted sales between trusts held by same corporate
trustee. If the transaction is fair to both trusts and if the transaction is not prohibited
by the instruments creating the trustee relationship, a corporate trustee may sell to
itself as trustee of a trust the following held by the corporate trustee as trustee for
another trust:

(1) stocks, bonds, and other securities listed on a securities exchange
supervised by the United States Securitie. and Exchange Commission; and

(2) obligations of the United States treasury and obligations of United
States government agencies.

Sec. 13.36.157. Trustee's special power to appoint to other trust, (a)
Unless the terms of the instrument expressly provide otherwise, a trustee who has the
absolute discretion under the temi& of a testamentary instrument or irrevocable inter
vivos agreement to invade the principal of a trust for the benefit of the beneficiary who
is eligible or entitled to the income of the trust may exercise without prior court

approval the trustee's discretion by appointing part or all of the principal of the trust

CSHB 196( ) 12-

New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 0-LSO0521\F

in favor of a trustee of a trust under an instrument other than that under which the
power to invade was created if the exercise of this discretion

(1) does not reduce any fixed income interest of an income beneficiary
of the trust;

(2) is in favor of the beneficiary of the trust; and

(3 does not violate the limitations on validity under AS 34.27.050(a).

(b) This section applies to a trust governed by the laws of this state, including
a trust whose governing jurisdiction is transferred to this state.

(c) The exercise of the power to invade the principal of a trust under (a) of
this section is considered to be the exercise of a special power of appointment.

Sec. 13.36.160. Corporate trustee buying its own stock. A corporate trustee
may not purchase for a trust shares of its own stock, or its bonds, or other securities,
or the stock, bonds, or other securities of an affiliate.

Sec. 13.36.165. Withdrawals from mingled trust funds. If a person who is
a trustee of two or more trusts mingles the funds of two or more trusts in the same
aggregate of cash or in the same bank or brokerage account or other investment, and
if a withdrawal is made from the cash aggregate, account, or investment by the trustee
for the trustee’s own benefit, for the benefit of a third person who is not a beneficiary
or creditor of one or more of the trusts, or for an unknown purpose, the withdrawal
must be charged first to the amount of the personal cash, credit, or other property, if
any, of the trustee in the mingled fund, and, after the exhaustion of the trustee’s cash,
credit, or other property, then to the several trusts in proportion to their several
interests in the cash, credit, or other property in the cash aggregate, account, or
investment at the time of the withdrawal.

Sec. 13.36.170. Unenforceable oral trust created by deed, (@) When an
interest in real property is conveyed by deed to a person in a trust that is unenforceable
under AS 09.25.010 - 09.25.020 and the intended trustee or the trustee’s successor in
interest holds title but refuses to carry out the trust because of AS 09.25.010 -
09.25.020, the intended trustee or the trustee’s successor in interest, except to the
extent that the successor in interest is a bona fide purchaser of a legal interest in the

real property, shall convey the interest in real property to the settlor or the settlor’s
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successor in interest. A court having jurisdiction may prescribe the conditions for
conveying the interest to the settlor or the settlor’s successor in interest.

(b) If the intended trustee of an unenforceable trust under (a) of this section
transfers part or all of the trustee’s interest and the interest is transferred to a bona fide
purchaser, the intended trustee is liable to the settlor or the settlor’s successor in
interest for the value, at the time of the transfer, of the interest transferred, less any
offsets that a court determines to be equitable.

Sec. 13.36.175. Action on contract against trustee in representative
capacity, (a8 When a trustee makes a contract that is within the trustee’s powers as
trustee or when a predecessor trustee has made a contract within the predecessor
trustee’s powers as trustee and a cause of action arises on the contract, the party in
whose favor the cause of action has accrued may collect the judgment by execution
on the trust property.

(b) In an action under this section, the plaintiff is not required to prove that
the trustee could have been reimbursed from the trust fund if the trustee had paid the
plaintiff’s claim.

(c) A beneficiary or, in the case of a charitable trust, the attorney general and
a corporation that is a beneficiary or agent in the performance of the charitable trust,
may intervene in an action under this section and contest the right of the plaintiff to
recover.

(d) A judgment may not be rendered in favor of the plaintiff in an action under
this section unless the plaintiff proves that, within 30 days after the beginning of the
action or within another period set by the court and more than 30 days before
obtaining the judgment, the plaintiff has notified each of the beneficiaries who is
known to the trustee and who then has a present interest in the existence and nature
of the action, or, in the case of a charitable trust, the attorney general of this state and
a corporation that is a beneficiary or agent in the performance of the charitable trust.
The notice shall be given by mailing copies of the notice with postage prepaid to the
beneficiaries at their last known addresses. The trustee shall furnish the plaintiff with
a list of names and addresses of the beneficiaries within 10 days after the plaintiff

makes a written demand for the list. Notification of the persons on the list constitutes
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compliance with the duty placed on the plaintiff by this section.

(e) The plaintiff in an action under this section may also hold the trustee who
made the contract personally liable on the contract if the contract does not exclude the
trustee’s personal liability. In a contract action under this section, the addition of the
word "trustee" or the words "as trustee" after the signature of a trustee to a contract
constitutes prima facie evidence of an intent to exclude the trustee from personal
liability, and the addition of the words "and not individually" following the word
"trusts” or the words "as trustee" after the signature of a trustee to a contract
constitutes irrebuttable evidence of an intent to exclude the trustee from personal
liability, and the trustee is not personally liable under the contract.

Sec. 13.36.180. Exoneration or reimbursement for tort, (a) A trustee who
has incurred personal liability for a tort committed in the administration of the trust
is entitled to exoneration for the liability from the trust property if the trustee has not
discharged the claim, or to reimbursement for the liability out of trust funds if the
trustee has paid the claim, if

(1) the tort was a common incident of the kind of business activity in
which the trustee was properly engaged for the tiust; or

(2) although the tort was not a common incident under (1) of this
subsection, the trustee or an officer or employee of the trustee was not guilty of
personal fault in incurring the liability.

(b) If a trustee commits a tort that increases the value of the trust property, the
trustee is entitled to exonerationor reimbursement with respect to the tort to the extent
of the increase in value, even though the trustee would not otherwise be entitled to
exoneration or reimbursement.

(©) Nothing in this section shall be construed to change the existing law with
regard to the liability of trustees of charitable trusts for torts of the trustees or their
employees.

Sec. 13.36.185. Tort liability of trust, (a) If a trustee or a predecessor of the
trustee incurs personal liability for a tort committed in the course of the trustee’s
administration, the trustee in the trustee’s representative capacity may be sued and

collection made from the trust property if the court determines in the tort action that
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(1) the tort was a common incident of the kind of business activity in
which the trustee or the trustee’s predecessor was properly engaged for the trust;

(2) although the tort was not a common incident under (1) of this
subsection, the trustee or the trustee’s predecessor, or an officer or employee of the
trustee or the trustee’s predecessor, was not guilty of personal fault in incurring the
liability; or

(3 although the tort does not fall under (1) or (2) of this subsection,
the tort increased the value of the trust property.

(b) If the tort is within (a)(1) or (2) of this section, the full amount of proven
damages may be collected from the trust property.

(c) If the tort is within (a)(3) of this section, collection may not be made from
the trust property except to the extent of the increase in the value of the trust property.

(d) A beneficiary may intervene in an action under this section and contest the
right of the plaintiff to recover.

(e) In an action against the trustee in the trustee’s representative capacity under
this section, the plaintiff is not required to prove that the trustee could have secured
reimbursement from the trust fund if the trustee paid the plaintiffs claim.

() A judgment may not be rendered in favor of the plaintiff in an action under
this section unless the trustee proves that within 30 days after the beginning of the
action, or within another period set by the court and more than 30 days before
obtaining the judgment, the trustee notifies each of the beneficiaries who is known to
the trustee who then has a present interest in the existence and nature of the action.
The notice shall be given by mailing copies of the notice with postage prepaid to the
beneficiaries at their last known addresses. The trustee shall furnish the plaintiff with
a list of names and address of the beneficiaries within 10 days after the plaintiff makes
a written demand for the list. Notification of the persons on the list constitutes
compliance with the duty placed on the plaintiff by this subsection.

(g) Nothing in this section may be construed to change the existing law with
regard to the liability of trustees of charitable trusts for torts of the trustees or their

employees.
Sec. 13.36.190. Personal liability for tort committed by trustee. A trustee
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may be held personally liable for a tort committed by the trustee, or by the trustee’s
agents or employees in the course of their agency or employment, subject to the rights
of exoneration or reimbursement under AS 13.36.180.

Sec. 13.36.195. Power of settlor of trust, (a) The settlor of a trust affected
by AS 13.36.105 - 13.36.295 may, by provision in the instrument creating the trust if
the trust is created by a writing, by oral statement to the trustee at the time of the
creation of the trust if the trust is created orally, or by an amendment of the trust if the
settlor reserved the power to amend the trust,

(1) relieve the trustee from any or all of the duties, restrictions, and
liabilities that would otherwise be imposed on the trustee by AS 13.36.105 - 13.36.295;

(2) alter or deny to the trustee any or all of the privileges and powers
conferred on the trustee oy AS 15.36.105 - 13.36.295; or

(3) add duties, restrictions, liabilities, privileges, or powers, to those
imposed or granted by AS 13.36.105 - 13.36.295.

(b) Notwithstanding (a) of this section, an act of the settlor may not relieve a
trustee from the duties, restrictions, and liabilities imposed on the trustee by
AS 13.36.140, 13.36.145, or 13.36.150.

Sec. 13.36.200. Power of beneficiary of trust. A beneficiary of a trust
affected by AS 13.36.105 - 13.36.295 may, if the beneficiary has full legal capacity
and acts on full information, by written instrument delivered to the trustee, relieve the
trustee, as regards the beneficiary, from any or all of the duties, restrictions, and
liabilities that would otherwise be imposed on the trustee by AS 13.36.105 - 13.36.295,
except for the duties, restrictions, and liabilities imposed by AS 13.36.140 - 13.36.150.
The beneficiary may release the trustee from liability to the beneficiary for past
violations of AS 13.36.105 - 13.36.295.

Sec. 13.36.205. Relieving trustee of duties; power of the court. A court of
competent jurisdiction may, for cause shown and on notice to the beneficiaries, relieve
a trustee from any or all of the duties and restrictions that would otherwise be placed
on the trustee by AS 13.36.105 - 13.36.295 or wholly or partly excuse a trustee who
has acted honestly and reasonably from liability for violations of AS 13.36.105 -

13.36.295.
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Sec. 13.36.210. Liability for violations. If a trustee violates a provision of
AS 13.36.105 - 13.36.295, the trustee may be removed as trustee and denied
compensation in whole or in part, and a beneficiary, co-trustee, or successor trustee
may treat the violation as a breach of trust. Yec. 13.36. 250

Sec. 13.36.290. Definitions. In AS 13.36.105 - 13.36.295, unless the context
or subject matter otherwise requires,

(1) ‘raffiliate" means a person directly or indirectly controlling or
controlled by another person or a person under direct or indirect common control with
another person, including a person with whom a trustee has an express or implied
agreement regarding the purchase of trust investments by each from the other, directly
or indirectly, except a broker or stock exchange;

(2 '"relative” means a spouse, ancestor, descendant, brother, or sister;

(3 "trust” means an express trust only;

(4) "trustee" includes a trustee that is a corporation or a natural person
and a successor or substitute trustee.

Sec. 13.36.295. Short title. AS 13.36.105 - 13.36.295 may be cited as the

Alaska Trusts Act.

* Sec. 13. AS 13.36.310 is amended to read:

Sec. 13.36.310. Challenges to trusts. Except as provided in AS 34.40.110,
a trust that is covered by AS 13.36.035(c) or that is otherwise governed by the lav/s
of this state, or a property transfer to a trust that is covered by AS 13.36.035(c) or that
is otherwise governed by the laws of this state, is not void, voidable, liable to be set
aside, defective in any fashion, or questionable as to the settlor's capacity, on the
grounds that the trust or transfer avoids or defeats a right, claim, or interest conferred
by law on a person by reason of a personal or business relationship with the settlor or
by way of a marital or similar right. [IN THIS SECTION, "SETTLOR" MEANS A
PERSON WHO TRANSFERS PROPERTY IN TRUST; "SETTLOR" INCLUDES A
PERSON WHO FURNISHES THE PROPERTY TRANSFERRED TO A TRUST
EVEN IF THE TRUST IS CREATED BY ANOTHER PERSON.]

* Sec. 14. AS 13.36.310 is amended by adding new subsections to read:

(b) If a trust or a property transfer to a trust is voided or set aside under (a)
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of this section, then the trust or property transfer shall be voided or set aside only to
the extent necessary to satisfy the settlor's debt to the creditor or other person at whose
instance the trust or property transfer is voided or set aside and the costs and attorney

fees allowed under the rules of court.

(c) If a trust or a property transfer to a trust is voided or set aside under (a)

of this section, and if the court is satisfied that the trustee has not acted in bad faith
in accepting or administering the property that is the subject of the trust,

(1) the trustee has a first and paramount lien against the property that
is the subject of the trust in an amount equal to the entire cost, including attorney fees,
properly incurred by the trustee in a defense of the action or proceedings to void or
set aside the trust or the property transfer;

(2) the trust or property transfer that is voided or set aside is subject
to the proper fees, costs, preexisting rights, claims, and interest of the trustee and any
predecessor trustee that have not acted in bad faith; and

(3) the beneficiary, including the settlor, may retain a distribution made
by exercising a trust power or discretion vested in the trustee of the trust, if the power
or discretion was properly exercised before the commencement of the action or

proceeding to void or set aside the trust or Droperty transfer.
* F 3 (cf) dxhsStti

* Sec. 15. AS 13.36 is amended by adding new sections to read:

Sec. 13.36.320. Nonqualified persons serving as trustees, (a) If at least one
qualified person serves as trustee of a trust whose state jurisdiction provision is valid,
effective, and conclusive under AS 13.36.035(c), then the following persons also may
serve as trustees even though they are not qualified persons:

(1) individuals who do not reside in Alaska;

(2) trust companies that have their principal place of business outside
of Alaska and that are not organized under AS 06.25; and

(3) banks that have their principal place of business outside of Alaska
or thatare not organized under AS 06.05.

(b) Notwithstanding other provisions of law to the contrary, a trustee who is
not aqualified person is not considered to be engaging in business in this state solely

by reason of serving as trustee of a trust whose state jurisdiction provision is valid,
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1 effective, and conclusive under AS 13.36.035(C).

2 Sec. 13.36.330. Penalty clause. A provision in an inter vivos or testamentary

3 trust purporting to penalize a beneficiary by charging the beneficiary's interest in the

4 trust, or to penalize the beneficiary in another manner, for instituting a proceeding to

5 challenge the acts of the trustee or other fiduciary of a trust, or for instituting other

6 proceedings relating to the trust, is enforceable even if probable cause exists for

7 instituting the proceedings.

S * Sec. 16. AS 13.36.390 is amended by adding a new paragraph to read:

9 (©)) "settlor" means a person who transfers property in trust and includes
10 a person who furnishes the property transferred to a trust even if the trust is created
11 by another person.

12 * Sec. 17. AS 13.38.060 is repealed and reenacted to read:

13 Sec. 13.38.060. Bonds, obligations, and other property; premium and

14 discount, (@) A bond or other obligation for the payment of money is principal at its

15 inventory value except as provided in (b) of this section. The trustee may not make

16 a provision for amortization of a premium or for accumulation for discount.

17 (b) Except to the extent otherwise provided in the governing instrument, an

18 increase in the value of the following above inventory value is distributable as income:
19 (1, azero coupon bond;

20 (2) an annuity contract before annuitization;

21 (3) alife insurance contract before the death of the insured;

22 (4) an interest in a common trust fund; in this paragraph, "common

23 trust fund" has the meaning given in 26 U.S.C. 584 (Internal Revenue Code);

24 (®5) an interest in a limited liability company, limited liability

25 partnership, or a limited partnership; and

26 (6) another obligation for the payment of money if the money is
27 payable at a future time under a fixed, variable, or discretionary schedule of
28 appreciation and if the payment exceeds the price at which the obligation was issued.

29 (c) The increase in value of the obligations described in (b) of this section is
30 distributable to the beneficiary who was the income beneficiary at the time of the
3 increase. The increase is distributable from the first cash available from the principal
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or, if cash is not available from the principal, when cash is first available from the
principal due to a sale, a redemption, or another disposition. When an unrealized
increase is distributed as in”rne from principal, the principal shall be reimbursed when
the increase is realized.

(d) In this section, the increase in value of an obligation described in (b) of
this section is not available for distribution unless the trustee receives cash on account
of the obligation.

(e) Notwithstanding a provision in this section to the contrary, a distribution
from a partnership or limited liability company attributable to the cash flow or income
derived from operations regularly carried on by the partnership or limited liability
company is income, except to the extent otherwise provided in the governing
instrument.

* Sec. 18. AS 13.41.005 is amended to read:

Sec. 13.41.005. Application. Except as provided bv AS 13.06.068. this
[THIS] chapter applies io the disposition at death of the following property acquired
by a married person:

(1) all personal property, wherever situated,

(A) that was acquired as or became, and remained, community
property under the laws of another jurisdiction; or

(B) all or the proportionate part of which was acquired with the
rents, issues, or income of, or the proceeds from, or in exchange for, that
community property; or

(C) traceable to that community property;

(2) all or the proportionate part of any real property situated in this
state that was acquired with the rents, issues, or income of, the proceeds from, or in
exchange for, property acquired as or that [WHICH] became, and remained,
community property under the laws of another jurisdiction, or property traceable to that
community property.

* Sec. 19. AS 1341.010 is amended to read:
Sec. 13.41.010. Rebuttable presumptions. Subject to AS 13.06.068. in [IN]

determining whether this chapter applies to specific property, the following rebuttable
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presumptions apply:

(1) property acquired during marriage by a spouse of that marriage
while domiciled in ajurisdiction under whose laws property could then be acquired as
community property is presumed to have been acquired as or to have become, and
remained, property to which this chapter applies; and

(2) real property situated in this state and personal property wherever
situated acquired by a married person while domiciled in ajurisdiction under whose
laws property could not then be acquired as community property, title to which was
taken in a form that created rights of survivorship, are [IS] presumed not to be
property to which this chapter applies.

* Sec. 20. AS 34.40.110(d) is amended to read:

(d) A cause of action or claim for relief [PERSON MAY NOT BRING AN
ACTION] with respect to a fraudulent transfer [CLAIM ALLOWED] under (b)(1)
of this section, or under other law, is extinguished unless the action is brought as
to a person who [IF THE PERSON]

(1) is a creditor when the trust is created* [UNLESS THE ACTION IS
BROUGHT] within the later of

(A) four years after the transfer is made; or
(B) one year after the transfer is or reasonably could have been
discovered by the person; or

(2) becomes a creditor subsequent to the transfer into trust. [UNLESS
THE ACTION IS BROUGHT] within four years alter the transfer is made.

* Sec. 21. AS 34.40.110 is amended by adding a new subsection to read:

® If a trust contains a transfer restriction allowed under (a) of this section, the
transfer restriction prevents a creditor existing when the trust is created, a person who
subsequently becomes a creditor, or another person from asserting any cause of action
or claim for relief against a trustee of the trust or against others involved in the
preparation or funding of the trust for conspiracy to commit fraudulent conveyance,
aiding and abetting a fraudulent conveyance, or participation in the trust transaction.
The creditor and other person prevented from asserting a cause of action or claim for

relief is limited to recourse against the trust assets and the settlor to the extent allowed
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under AS 34.40.010. A

* Sec. 22. AS 13.36.035(e) and 13.36.095(a) are repealed.

* Sec. 23. COURT RULES, (@ AS 13.36.175(c), enacted by sec. 12 of this Act, changes
Rule 24, Alaska Rules of Civil Iroced .re, by allowing a beneficiary, or the attorney general
and certain corporations under certain circumstances, to intervene in an action on a contract
against a trustee without satisfying the criteria in the court rule.

(b) AS 13.36.185(d), enacted by sec. 12 of this Act, changes Rule 24, Alaska Rules
of Civil Procedure, by allowing a beneficiary to intervene in a tort action against a trust
without satisfying the criteria in the court rule.

* Sec. 24. AS 13.06.068, enacted by ser. 1of this Act, does not apply to a will except for
the will of a person dying on or after the effective date of this Act.

* Sec. 25. AS 13.36.043, enacted by sec. 9 of this Act, AS 13.36.105 - 13.36.295, enacted
by sec. 12 of this Act, AS 13.36.310, amended by secs. 13 and 14 of this Act, AS 13.36.320
and 13.36.330, enacted by sec. 15 of this Act, and AS 13.36.390(3), enacted by sec. 16 of this
Act, apply only to

(1) testamentary trusts created by wills, or codicils, of persons dying on or
after the effective date of this Act regardless of when the trusts and codicils are executed;

(2) nontestamentary trusts created on or after the effective date of this Act; and

(3) testamentary or nontestamentary trusts that are registered or reregistered
after the effective date of this Act if Ihe registrations state that the trusts will be governed by
this Act.

* Sec. 26. AS 13.38.060, as amended by sec. 17 of this Act, does not apply to a trust
unless the trust is created on or after the effective date of this Act.

* Sec. 27. AS 13.36.175(c) and 13.36.185(d), enacted by sec. 12 of this Act, take effect
only if sec. 23 of this Act receives the two-thirds majority vote of each house required by art.

IV, sec. 15, Constitution of the State of Alaska.
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Sponsor Statement
CSHB 196

“The Omnibus Estate and Trust

Improvement Act”

This bill makes a number of important improvements to Alaska’s estate and trust laws. The
purpose of this legislation is to make Alaska more attractive to Alaskans and to persons outside
of Alaska who want to settle new trusts in Alaska or move their existing trusts to Alaska. This
bill is intended to keep Alaska in the forefront of the domestic and international trust industry.
The references to specific sections of the bill corresponds with the sections that appear in the
current version "F" of House Bill 196.

Sections 1-8,18 and 19 of the bill change Alaska law to permit a person who is domiciled
outside of Alaska to select Alaska as the jurisdiction for the probate of her estate. This provision
should bring significant business to our state.

Sections 9 clarifies that a trust created in another state or country can be moved to Alaska even
though the trust was settled before the Alaska Trust Act was passed last year and states how to
move the trust to Alaska. This provision should encourage people to move their trusts from
offshore jurisdictions and from other states to Alaska.

Section 10 modifies a trustee's standard of care from that of a prudent man to that of a prudent

person.



Section 11 modifies AS 13.36.095(b) to provide that the pre-existing general rule, that a trustee
is personally liable for obligations arising from ownership or control of property of the trust or
for torts committed in the course of administration of a trust only if personally at fault, is subject
to new sections AS 13.36.105 - 13.36.295.

Section 12 sets out the new Alaska Trusts Act which, in large part, is derived from the Uniform
Trusts Act. Each section from AS 13.36.105 through 13.36.295 will be addressed

independently.

AS 13.36.105 states that the powers of a trustee are attached to the office and are not personal.
AS 13.36.107 sets forth the general powers of a trustee.

AS 13.36.109 sets forth a list of specific powers of trustees. These are standard powers that
would modify the powers in every trust. It is agood idea to have astatutory list of powers
because some trusts do not include a thorough list of powers and in the case of an oral trust, no
powers are listed at all.

AS 13.36.110 provides that only the trustee who exercises a power will be held liable for its
actions and that the other trustees who did not participate in the exercise of the power would not
be held liable. This provision will encourage trustees in Alaska to work with other trustees of the
same trust. For example, the Alaska trustee's powers could be limited to purely administrative
matters and the trustee with investment powers could be from another state or country. AS
13.36.110 would limit the Alaska administrative trustee from claims by beneficiaries caused by
the imprudent investment of trust assets caused by the non-Alaska investment tmstee.

AS 13.36.120 provides that a trustee is liable for loss for failure to use reasonable care in
deciding how to vote stock held in trust.

AS 13.36.125 provides that when a bank account is opened to pay dividends, interest, interest
coupons, salaries, wages, pensions, or other employee benefits, the depositor is considered a
trustee of the account for the credit*

AS 13.36.130 provides that if a beneficiary of an account under AS 13.36.125 does not present
its claim to the bank within one year after the claim is due. the depositor may revoke the trust as

to the beneficiary.

AS 13.36.135 sets out the a procedure for allowing a trustee to hold title to trust assets in the
name of a nominee. This is acommon business practice of corporate trustees.

AS 13.36.140 provides that a coiporate trustee may not loan trust funds to itself or an affiliate to
adirector, an officer, or an employee of itself or an affiliate. In addition, a non-corporate trustee
may not lend funds to itself, a relative, an employer, an employee, or a partner or other business

associate.

Sponsor Statement to HB 196 2
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AS 13.36.145 sets out a procedure to allow a corporate trustee to deposit trust funds with itself
rather than with another financial institution.

AS 13.36.150 prohibits a trustee from buying or selling property from or to itself or an affiliate, a
director, officer, or an employee of the trustee or an affiliate or a relative, an employer, or partner
or other business associate.

AS 13.36.155 permits atrustee in certain instances to buy and sell assets between two trusts of
which it is trustee. The purpose of this provision is to permit the trustee to save brokerage
commissions for the two trusts.

AS 13.36.157 is not from the Uniform Trusts Act. It gives a trustee who has the power to invade
corpus of a trust for the benefit of a beneficiary to appoint the corpus of the trust to another trust
for the benefit of the beneficiary. This provision will allow trustees to transfer assets from trusts
that will terminate in the near future to perpetual trusts. This provision should bring significant
trust business to Alaska.

AS 13.36.160 prohibits a trustee from buying its own stock.

AS 13.36.165 reverses the old "first in, first out" rule that applies when a trustee wrongfully
steals money from acommon fund with assets from two or more trusts or when a trustee
wrongfully mingles its own assets in acommon fund with assets from two or more trusts. The
“first in. first out" rules provides that the trustee is deemed to have stolen first the money that was
first transferred to the common fund. AS 13.36.165 is thought to set forth a more fair rule. It
provides that the trustee is deemed to have stolen the money in proportion that each trust has
contributed to the common fund.

AS 13.36.170 provides that when an interest in real property is conveyed by deed to a person in a
trust that is unenforceable because of the statute cf frauds and the trustee refuses to carry out the
terms of the trust, the trustee has to convey the interest in real property back to the settlor.

AS 13.36.175 provides that when atrustee enters a contract that is within the trustee's powers
with a third-party and the third-party enforces the contract in court, the third-party may collect its
judgment against the trust. This section also sets out a procedure to allow a beneficiary of the
trust to intervene in the litigation and to contest the third-parties right to enforce the contract

against the trust.

AS 13.36.175 removes an old distinction between the remedies of a contract creditor against a
trustee at law versus at equity. In the middle ages in England there were courts of law and courts
of equity. In courts of law trustees in their capacity as trustee were not recognized as legal
persons and could not be sued in their capacity as trustee. In courts of equity trustees could be
sued in their capacity as trustee. Therefore, when a contract creditor filed a suit at law, it was
filed against the trustee in its private capacity. Later the trustee would seek reimbursement from

the trust.
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AS 13.36.180 provides that a trustee who has incurred personal liability for a tort committed in
the administration of the trust is entitled to exoneration from the trust if the tort was a common
incident of the kind of business the trust was engaged or if the tort was not acommon incident, if
the trustee was not personally at fault.

A simple example may illustrate the application of AS 13.36.180. If we assume that a person,
who operates a delivery service as a sole proprietor, dies and appoints a trustee who decides to
continue the business on a temporary basis until it can be sold. While making a delivery an
employee of the business is negligent and injures a third party. The third party sues the trustee,
not the trust. Since the employee was negligent, the trustee will be liable under the doctrine of
respondeat superior, even though the trustee was not personally at fault. AS 13.36.180 would
allow the trustee to be reimbursed by the trust in this instance because the delivery was a
"common incident” in the operation of the decedent's business.

AS 13.36.185 is similar in purpose to AS 13.36.175 and 13.16.180. AS 13.36.185 provides that
atrustee can oe sued for tort committed during the course of trust administration and collection
can be made from the trust property if (1) the tort was a common incident of the trust's business,
(2) although the tort was not a common incident, the trustee was not personally at fault, or (3) the
tort increased the value of the trust assets.

AS 13.36.190 provides that a trustee is personally liable for its torts subject to the rights of
exoneration or reimbursement under AS 13.36. ISO.

AS 13.36.195 confirms that the settlor of a trust may limit a trustee's liability or increase the
liability of the trustee from that provided in AS 13.36.105 - 13.36.295 by making an appropriate
provision in the trust instrument. Many settlors want to limit the trustee's liability in return for
lower trustee's fees.

AS 13.36.200 confirms that the beneficiary of a trust may limit a trustee’s liability from that
provided in AS 13.36.105- 13.36.295 by a written instrument.

AS 13.36.205 allows a court for good cause and on notice to beneficiaries relieve a trustee from
any or all duties and restricts otherwise placed on a trust by AS 13.36.105 - 13.36.295.

AS 13.36.210 provides that if a trustee violates a provision of AS 13.36.105 - 13.36.295, the
trustee may be removed as trustee and be denied compensation and that the successor trustee or
beneficiary may treat the violation as a breach of trust.

AS 13.36.290 defines some of the key terms that appear in AS 13.36.105 - 13.36.295.

AS 13.36.295 states that AS 13.36.105 - 13.36.295 may be cites as the Alaska Trusts Act.

Sections 13 and 14 protect an Alaska trustee who in good faith defends an Alaska trust from the
claims of a creditor who seeks to set the trust aside. If the trustee acts in good faith, then the

Sponsoi Statement to HB 196 4
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trustee gets a first lien on all trust assets for payment of its fees, costs and attorneys' fees.
Delaware has adopted a similar provision to protect its trustees.

Section 15 contains two new provisions. AS 13.36.320 clarifies that a non-Alaska trustee may
serve as co-trustec with an Alaska trustee of an Alaska trust and shall not be deemed to have
conducted business in Alaska merely by serving as co-trustee. This provision should encourage
Alaska corporate trustees to form relationships with corporate trustees from outside of Alaska. If
the corporate trustees from outside of Alaska are considered to be doing business in Alaska
merely because they are co-trustee, then this will encourage those corporate tmstees to qualify as
trustees in Alaska and compete with the existing trust companies in Alaska.

The other provision in Section 15, AS 13.36.330, allows a settlor of a trust to penalize a
beneficiary of a trust for initiating litigation against the trust even if probable cause exists for
initiating the litigation. Many settlors want to include a penalty provision in their trusts because
they do not want the trust to end up in litigation. One way to avoid litigation is to insert a penalty
provision and to name one or more persons as trust protector. The trust protector has the power
to remove the trustee without cause and without any litigation. The purpose of the trust protector
is to resolve disputes with uncooperative or unresponsive trustee by firing them. If a beneficiary
has a complaint about a trustee, then she can report the complaint to the trust protector. If the
trust protector feels that the complaint has merit, the trust protector can fire the trustee without
bringing the matter before the courts. However, assuming the trust protector determines that the
complaint is without merit, if the beneficiary sues the trustee, the beneficiary is penalized rather
than penalizing all beneficiaries of the trust.

Section 16 adds a definition for "settlor."
Section 17 clarifies the accounting of bond premiums and discounts.

Sections 18 and 19 contain amendments to AS 13.41.005 and 13.41.010 that are necessitated by
the new provisions in Section 1of the bill.

Section 20 amends AS 34.40.110(d) to be consistent with the Uniform Fraudulent Transfers Act.

Section 21 adds a new subsection to AS 34.40.110 that precludes an action by creditors of the
grantor of the trust against those who assist in the creation of the trust.

Sections 22 through 27 are self-explanatory.

Sponsor Statement to HB 196 5
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Joe Ryan, Representative
Alaska State House of Representatives

VrA Fax (907) 4651588

Dear Representative Ryan:

My name is David L. Dobbs and | am a trust officer with National Bank of Alaska
who has over 35years of direct trust experience in three states, including Alaska.

| was provided with a copy of the memo from Brian Porter to you dated March 23
1998, indicating his concerns about HB 196 (“E” version).

1reviewed the Memo in detail and can assure you that all the concerns voiced have
long been well resolved in an appropriate manner and should not be a point of
contention or need resolution.

There is a great volume Of legislation, regulations and the common law of trusts that
fully answers the questions raised. Out controlling set of regulations is commonly
referred to as Reg. 9 and is that section of the regulations of the Comptroller of the
Currency that controls and regulates the activities of national bank trust

departments.

1 respectfully suggest that the concerns raised in Mr. Porter’s are not valid and
should not impede the passage of the proposed legislation.

If I may be Of assistance, | am available during office hours at (907) 265-2959.

Respectfully submitted

David L. Dobbs
Vice President &
Trust Officer
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Sponsor Statement for HB 19

This Sponsor Statement provides a Summary the Trust and Probate Improvement bill. In broad scope, this
bill would make three changes to Alaska law.

Sponsor Statement for HB 196

Validity and Probate of Wills

First, it would provide specific rules as to how the validity and effect of a person's Will would be
determined. These rules are derived primarily from New York law which has used them effectively for
over 25 years. Among other things, these rules would permit a person who resides outside of Alaska to
direct for his or her Will to be admitted to probate in Alaska. This, for example, will allow a person who
does not reside in Alaska to be able to create trusts under the new Alaska Trust Act on death by Will. This
should result in business for Alaska banks and trust companies and Alaska professionals in the tax,

financial and legal industries.

Uniform Trusts Act

This bill would also adopt the Uniform Trusts Acts which has been adopted in several other states. This
Uniform Act provides certain definitive rules about certain trustee responsibilities and obligations. Some
modifications to the language of the Uniform Act are made by the bill. These modifications are intended,
among other things, to clarify that a trustee is responsible only for those powers which the trustee is

authorized to exercise.

Allocation of Receipts to Trusts

The bill also would make changes to the rules relating to the allocation of receipts between income and
principal of trusts. Similar provisions have been enacted in other states, including Delaware and South
Dakota. Among other consequences, it will allow certain charitable remainder trusts to operate more
efficiently under Alaska law than under the law of certain other states. A similar provision adopted under
Delaware law has caused three of the country's largest trust institutions, the Chase Manhattan Bank, J.P.
Morgan Trust Company and Wilmington Trust Company, to offer "commercial” forms of charitable
remainder trusts under the law of the state of Delaware. This change will permit Alaskans to be able to
create similar trusts under the law cf Alaska and will permit institutions in Alaska having trust powers to
offer products similar to those offered by Chase, J.P. Morgan and Wilmington Trust.

4/13/98 11:29 AM
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via fax: (9077 465-4316

Representative Joe Green
House Judiciary Committee
State Capitol

Room 118

Mailslop 3100

juneau, Alaska 99801-1182

Dear Representative Green:
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| am an attorney who practices almost exclusively in the area of estate and tax planning. |
am the past chairman of both the Tax law Section and Probate and Estate Planning .Section of the
Alaska Bar Association. | believe HI3 1% would be very beneficial for till Alaskans and | would

appreciate your full support ofHB 196.

Sincerely,
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Anchorage. Alaska 99501 Fax: (907) 274-1126
E-mail: ihwaitcshalaska.net

April 20, 1998

TRANSMITTED BY FAX:
(907) 2588722

Representative Joe Green
Representative Con Bunde
Representative Jeannette James
Repersentative Brian Porter
Representative Norman Rokeberg
Representative Ethan Berkowitz
Capitol Building

Juneau, Alaska 99801

Re: House Bill 196

Dear Gentlemen and Madam:

Recently it has come to my attention that during my testimony on March 6 before the
House Judiciary Committee that some misconceptions may have arisen concerning House Bill
196. entitled “An Act Relating to Wills, Intestacy, Non-Probate Transfers, and Trusts”; and
amending Rule 24. Alaska Rules of Civil Procedure.

During thai testimony M i. Croft asked a question about portions of the acting coming
from Uniform Laws and whether or not portions were consistent with the intent with the
uniform drafters. Mr. Croft suggested that if that were true, Mr. Croft would trust the uniform
drafters actions. That inquiry regarding the particular portion of the Act which came from the
Uniform Act might have been an inquiry to assure him that the language incorporated in House
Bill 196 did iD fact conform to the uniform drafters intent. My explanation may have been
unclear. It was not my intent to suggest that House Bill 196 is in anyway a Uniform Act. Quite
the contrary, while portions are very similar, House Bill 196 ;s intended to supplement the
Alaska Trust Law enacted last year which is focused upon making Alaska one of the premier
jurisdictions for trusts, estate planning and similar activities involved in that portion of the
financial industry. There is included in Section 12 of House Bill 196 language which came from
the South Dakota enactment of the Uniform Trust Act. Those provisions are partially intended
to provide a reference for “incorporation by reference” purposes of various fiduciary powers that
may be used for the convenience of drafters of wills and trusts in the State of Alaska. An
attorney could cite to the specific sections of the statutes and include them by reference in a
document rather than adding to the volume of the document by individually laying out each of
those powers.



April 20, 1998

Page 2

In addition, on page 12 of the work draft “F” lines 12 through 16, an inclusion was made
of a provision that was apparently done specifically for a particular institution in South Dakota.
This provision is not necessary and should be deleted.

House Bill 196 is intended to facilitate the administration of trusts and estates in Alaska
with Alaska fiduciaries. Because this will involve trustees from other jurisdictions and parties

from other jurisdictions it is intended to permit by statute a more definitive breakdown of a
liability between fiduciaries.

As a further note concerning my testimony in March, it became apparent that | would
undoubtedly spend more than four hours working on this bill during the month of March as a
result | registered myself as a lobbyist for the Alaska Trust Company.

If there are any questions or further clarifications that you might desire, please feel free
to contact me. | anticipate being available for further hearings or meetings concerning this

legislation.

Sincerely,
/ j:
Richard S. Thwaites, Jr.

RST/mh

cc: Representative Joe Ryan, Bill Sponsor

TOTAL P .05
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HOUSE JUDICIARY STANDING COMMITTEE
March 6, 1998
1:07 p.m. *

/t 12

HB 196 - WILLS, TRUSTS, & OTHER TRANSFERS

Number 460

CHAIRMAN GREEN announced the committee would hear HB 196, "An Act
relating to wills, intestacy, nonprobate transfers, and trusts; and
amending Rule 24, Alaska Rules of Civil Procedure," sponsored by

Representative Ryan.

Number 545

REPRESENTATIVE JOE RYAN came before the committee to explain the
legislation. He noted there is a proposed committee substitute,
Version B. He read the following statement into the record:

“"The bill makes a number of important improvements to Alaska®s
estate and trust laws. Sections 1 to 8, 18 and 19 of the bill
changes Alaska law to permit a person who is domiciled outside of
Alaska to select Alaska as their jurisdiction for the probate of
his or her estate. This provision should bring significant
business to the scate. In other jurisdictions they give the
attorneys a percentage of the estate as fee. Alaska doesn"t, you
only get the time you spend and it will keep people from
necessarily having to go to another state to probate the will. It

can be probated here in Alaska.

"Sections 9 and 10 of the bill allow a person to limit the
liability of a trustee in his or her trust when more than one
trustee 1is serving. The person could provide only the trustee who
exercises a power will be held liable for its actions and that the
other trustees who did not participate in the exercise of the power
would not be held liable for that (indisc.) other trustee. This
provision will encourage trustees in Alaska to work with other

trustees of the same trust.

"The Uniform Trust Act included in Section 11 which clarifies many
issues involving the administration of trusts in Alaska.

""Section 12 protects an Alaska trustee who in good faith defends an
Alaska trust from the claims of a creditor who seeks to set the

trust aside. IT the trustee acts in good faith, then the trustee
gets a Tirst lien on all trust assets for payment of its fees,
costs and attorneys®™ fees. Delaware has adopted a similar

provision to protect its trustees.

"Section 14 clarifies that a trust created in another state or
country can be moved to Alaska even though the trust was settled
before the Alaska Trust Act was passed last year.

"The Uniform Trustee®"s Powers Act is enacted in Section 16. Alaska
does not have a statutory provision that sets out the powers of a
trustee. These statutory powers would supplement the powers set

HOUSE JUD BASIS - 1 - 03/06/98



forth in a trust agreement.

“"A number of miscellaneous provisions are included elsewhere iIn the
bill. Section 15 allows a person to include a penalty clause in
his or her trust. Section 17 clarifies the accounting of bond
premiums and discounts. Section 20 amends AS 34.40.110(d) to be
consistent with the Uniform Fraudulent Transfers Act. Section 21
precludes an action by creditors of the grantor of the trust
against those who assist iIn the creation of the trust.

“"The bill will improve our estate and trust laws and will make
Alaska®s laws more favorable to our residents. In addition, the
bill will make our laws more attractive to people outside of Alaska
who are considering Alaska for the administration of their estates

and trusts."

REPRESENTATIVE RYAN noted that Richard Thwaites, a practicing
attorney and the immediate past chairman of the state planning
section of the Alaska Bar, would explain the technical aspects of

the bill.

Number 716

RICHARD THWAITES, Attorney, came before the committee to answer
questions.

REPRESENTATIVE ROKEBERG said he would like to know what the bill
does.

MR. THWAITES said, '"We are looking at Alaska, because of this new
trust act, as a destination jurisdiction for this. Basically, what
has happened in many of the national meetings everybody is now very
attentive to Alaska as being the location to go for estate

planning. This takes that one step further in that let"s say that
one of your relatives died iIn Kansas or some other jurisdiction
because a defibrillator didn"t work. There war no other relative
down there and no reason for you, as the person who is doing the
administration of the estate, to go down there. This bill provides
that you can actually do that administration here in Alaska in your
home or residence. And you just need to apply the Kansas law to
the Kansas real estate or whatever that might be. And so it
permits the jurisdiction of the court to extend to those types of
probates. And even i1n our probate code, it is discretionary on the
person to bring the action here. So in all of the other states
it"s likewise discretionary and they don"t have to have a probate
in that state if no assets are required. This also defers to that
other jurisdiction which means if there is somebody down there who
says, "No, we want to have the probate there,® then you"re going to

have to defer to that jurisdiction. So if the Kansas court did
come up and say they would have a priority, so this is only in a
situation where no one 1is objecting. Typically, that would be the

younger generation here wanting to do it there."

MR. THWAITES continued, "Further than that, it actually goes a
little further and it allows perhaps someone setting up in an
Alaska trust to also, as part of their state plan, suggest that
Alaska would be the designated jurisdiction for the administration
of their estate, say where there is a (indisc.) provision in their
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will that whatever assets are still in their estate pours over to
their Alaska trust. (Indisc.) omit that administration."

MR. THWAITES explained that California requires many hearings and

a definitive process to go through the probate process. It also
sets up statutory fees on a percentage basis of the estate. He
said that as a result, many states have living trusts as the
primary form of estate planning for the purpose of avoiding probate
in those jurisdictions. He said Maine, Kentucky, Wisconsin, Alaska
and ldaho are five states which do not have percentage fees. For
that reason, it is often very convenient to go into the Alaska
court where we have a nonintervention system. This means that no
one ever has to attend a hearing or go to court, you merely hand
the petition to the court. The court then authorizes a personal
representative to act as long as the personal representative swears
they will abide by all the probate rules. Mr. Thwaites said after
distributions have occurred and after the minimum requirements have
been met with the Department of Revenue, et cetera, there is a
closing letter that they have to issue, when those things are done,
the personal representative files a sworn statement closing the

estate. That is called an informal administration of an estate
which i1s fairly common to the 14 jurisdictions that have the
uniform probate code. Mr. Thwaites said this, 1In essence, extends

this option to all of the citizens of the United States which means
that the lawyers, certified public accountants, trust officers, et
cetera, might get additional business as a result of that. The
state of Alaska would receive the additional Tfees for the Tfilings,
et cetera, that is also required.

MR. THWAITES pointed out that as a result of the Alaska Trust Act,
one slight bonus has happened. In many of the state jurisdictions,
the professors and so forth in those states are now recommending to
their perspective lawyers that when considering the Alaska as
jurisdiction for either trusts or estates, if they really want to
make it solid they won"t transfer some of their assets to Alaska,
they will transfer a majority of their assets to Alaska. From a
conservative standpoint, that means that you are solidly within
both the situs meaning you®ve designated Alaska as a jurisdiction
and the minority opinion which iIs substantial contact. There are
two opinions on how to determine whether Alaska is the appropriate
jurisdiction or not. By placing a majority of your assets that are
in trust with the Alaska administrators and so forth, you have met
both tests. Mr. Thwaites noted that the Oregon Bar, 1in a January
letter to their members, has given a description about how to set
these up. In their recommendation they suggest you ought to really
have substantial contacts with Alaska, as well as declaring a situs
of the jurisdiction. This is a further enhancement of that
permitting, 1In the probate code a portion of the statute,
designation of Alaska as the jurisdiction in the will as well as in
the trust. It doesn®"t override the other.

Number 1095

CHAIRMAN GREEN said if you are going to transfer the assets of real
property, that would be sold in the other state and be subject to
any taxations. He referred money or jewelry and asked if there
would be a taxation before they would be removed from that
jJurisdiction to Alaska jurisdiction.
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