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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M March 26, 1998

S U B JE C T :

T O :

F R O M :

CSHB 196( ) (W ork Order No. 20-LS0521VF)

Representative Joe Green, Chair 
House Judiciary Comm ittee 
Attn: Kevin

la  .
eresa Bannister 

Legislative Counsel

This m em o accompanies the bill described above.

1. Sec. 13.36.165. This section appears to address the situation where the trustee has 
m ingled its own funds with the two or more trust funds, although the section does not 
mention this directly. This section does not seem to apply to the situation where the trustee 
mingles its own funds with the funds o f  only one trust fund. However, in that situation, the 
question would still arise as to which funds to charge the withdrawal to. Would you h^e this 
section to be drafted to apply to that situation also?

2. Sec. 13.36.290(2). The term, "relative," is used in secs. 13.36.140(a) and 13.36.150(a)(3) 
to prohibit certain transactions by the trustee to certain persons close to the trustee. Do you 
want to enlarge the definition to cover other persons who may be close to the trustee, such 
as step-parents, step-children, stepsisters, stepbrothers, and persons to whom the trustee is 
not married but with whom the trustee is living.

If  1 may be o f  further assistance, please advise.

TLB: hub 
98-045.Imb
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To: Jo
Fm: Brian Portpr

Re: HB 196 [“E” version]

Joe:

My staff and I have reviewed HB 196 in its most recent version. I have some concerns 
about the effects of this legislation. Please help by confirming my understanding of how 
this bill works:

1. Page 6, lines 11-14:

If you have co-trustees, and both o f them join in a transaction involving trust assets, all 
one o f the trustees has to do to avoid liability for breach of trust is submit a written dissent 
before jom ing in the transaction. If a trustee thinks a transaction is not appropriate, to the 
point o f submitting a written dissent, it seems to me that he should not sign on the dotted 
line at a.i. W hy should a trustee escape liability for breach of fiduciary duties merely by 
filing a perfunctory dissent?

2. Page 7, lines 3-20:

A nominee arrangement is sometimes used by sophisticated investors to keep their names 
out o f the public records. It is theoretically possible, I think, that a judgm ent creditor of the 
nominee could execute upon all property in the name of the nominee, including the assets 
of some undisclosed trust beneficiary. The language on lines 17-20 makes the trustee liable 
only for “an ACT OF THE NOM INEE in connection with the stocks, bonds, etc. If the 
nominees “act” was in causing .. car wreck, but the stocks were executed upon pursuant to 
a tort-based judgm ent, the language purportedly imposing liability on the trustee would not 
be operative. Is my interpretation accurate?

W hy would a trustee want to put a beneficiary’s assets in the name of a nominee? 
U nder existing case law, is there any liability on a trustee for putting such assets in 

the name of a nominee whose assets are levied upon because of an unrelated tortious act of 
the nominee?

3. Page 7, lines 26-31, and page 8, lines 1-28:



Does existing trust case law forbid self-dealing by the trustee as a breach o f fiduciary duty 
to the beneficiary? If  so, this section appears to legitimate self-dealing between a trust 
department o f a financial institution, and the financial institution itself. Do you disagree on 
this point?

Do you agree that under this section, a trust department o f a financial institution 
theoretically could place a beneficiary’s cash assets into a passbook savings account that 
yields 2.5% , and then put up securities yielding 7.5% in a security account. If  so, is there 
not a temptation for the financial institution to play the spread, and pocket the 5% 
difference? On a million dollars, that amounts to depriving a trust beneficiary o f $50,000 
per year.

As a refinement o f the above, it seems that the financial institution would not even 
have to put up the security account in the trust department if the passbook account is FDIC 
insured. Page 8, line 6. Do you agree that a financial institution could reinvest the funds 
deposited into the passbook account at a substantially higher yield, and pocket the 
difference?

As written, the financial institution would not have to put up the security account if 
the deposit is “given a preference by state or federal law.” W hat “state or federal law” is 
being referred to? How does the preference work?

4. Page 8, lines 17-28:

As noted above, it is possible that self-dealing by a trustee with a beneficiary’s trust assets 
could be a breach o f fiduciary duty. If so, do you agree that this section appears to 
legitimize what would otherwise be a breach of fiduciary obligation?

D angerous language appears to be on line 18. If  the trust document itself allows 
self-dealing, it is ok to do so. The problem I have is that if I walked into the trust 
department o f a financial institution, they could have free preprinted forms to use. Those 
trust docum ent forms could easily have boiler plate language allowing self-dealing. Do you 
agree that this undermines the protection existing case law gives to unsophisticated settlors 
and beneficiaries of trusts?

M ore potentially dangerous language is on line 26. W hat is a “ trust service office” ? 
Why would anyone want to invest in one? What are the risks in investing in a “trust service 
office”?

5. Page 8, lines 29-31 and page 9, lines 1-6:

This language appears to allow a trustee to take securities from one trust and sell them to 
another trust. Do you agree that under existing case law, this could be a form of improper 
dealing and a breach o f fiduciary duty absent this section? If  the trustee makes the purchase 
and sale, how big are the fees to do the stock transfers? Is it the same thing as a 
com mission to a stockbroker? Is so, do you agree that it creates a temptation for a trustee 
to “chum ” the accounts, thereby generating fees for the trustee? Why not open a separate 
account for each trust at a brokerage firm, and buy and sell securities on the open market? 
W hat is in it for the beneficiary? W hat language is there in the section to protect the 
beneficiary from overreaching by the trustee?

I have a deeper concern about this section. W hat is “fair” to both trusts? If you sell 
a stock at a low price from one trust, say after a severe market correction, you are giving 
the other trust a  bargain. Same problem if  you sell a fully priced stock from one trust at a 
handsome profit, and the next day the market crashes because o f an oil em bargo-one trust 
makes out, and the other takes a hit. Do you agree this section has the potential of being 
inherently unfair to one trust? Do you agree that the trustee is in an inherent conflict of 
interest anytime it tries to sell to one trust and buy from another. Does existing case law 
allow a  trustee to do what the proposed language seeks to legitimate?



6. Page 9, lines 10-20:

Do you agree that this language assumes and allows the commingling o f the trustee’s 
personal funds with the beneficiary’s funds. Is this permissible under existing trust case 
law? Do you agree it is not a good idea for a trustee to commingle his own assets with 
those o f a trust? Do you agree that absent this language, it could be a breach o f fiduciary 
duty to so comingle assets?

W hy is it good public policy to allow commingling of a trustee’s personal assets with 
assets o f trust beneficiaries to whom the dustee has the highest fiduciary duties?

Do most trust departments of large financial institutions have one huge stock and 
bond portfolio in which a multitude of trusts are invested? If so, do you know of any that 
comingle the trustee’s personal funds with those of trust beneficiaries?

7. Page 10, lines 13-16:

In this section, if a trustee enters into a contract, with or without the beneficiary’s 
knowledge, and the trustee is sued on the contract, the beneficiary has the right to 
intervene. The section is silent on whether the trust pays for the attorney fees o f  the 
beneficiary. Do you agree that the issue of the trust paying the intervention attorney fees 
and costs ought to be addressed? Under the earlier “B ” version o f this bill, if the 
beneficiary wanted to sue the trustee for breach of fiduciary duties, the trustee could have 
exhausted the trust assets to pay the defense costs of the trustee.

8. Page 11, line 4: Typo, I believe that “trusts” should be “ trustee” .

9. Page 11, lines 7-23:

This section appears to allow a trustee who has incurred personal tort liability to be 
reimbursed and exonerated by the trust assets. Why should an innocent beneficiary be 
punished by a tortious trustee? Why should the innocent beneficiary be the insurer of the 
trustee, rather than the trustee getting its own liability insurance?

W hat is a “common incident” ? What is “personal fault”? How can a trustee be 
adjudged a tortfeasor by a third party in one lawsuit, and then claim the trustee was “not at 
fault” in a second lawsuit by the beneficiary? Why should the beneficiary have to run the 
risk o f a second proceeding finding the trustee was not at fault?

10. Page 11, lines 24-31:

Same concerns as immediately above.

11. Page 12, lines 29-30:

Same concerns as immediately above. Can you think of a valid state interest in allowing 
tortious trustees to be reimbursed from trust assets at the expense of innocent trust 
beneficiaries?

12. Page 14, lines 4-14:

Definitions do not include “trust service office", “common incident", “personal fault” 
“insured” , and “nominee”. Do you agree these need to be defined?

13. Page 14, line 16:



I need to see the Uniform Trusts A ct upon which this draft was made. Can you please tell 
me which states that have enacted the Uniform Trusts Act?

Thanks for your help in addressing my concerns. Probably a written response would be a 
big help, given the detailed nature o f my concerns.



INTERIM:
716 W 4THAVE. 
ANCHORAGE. AK S9501 
PHONE (907)258-8161

SESSION:
STATE CAPITOL 
ROOM 420
JUNEAU. AK 99801-1182 
PHONE (907) 465-3875

S p o n s o r  S t a t e m e n t  f o r  H B  1 9 6  

E s t a t e  a n d  T r u s t  I m p r o v e m e n t  A c t

This bill makes a number of important improvements to Alaska's estate and trust laws. 
Sections 1-8, 18 and 19 of the bill change Alaska law to permit a person who is domiciled 
outside of Alaska to select Alaska as the jurisdiction for the probate of her estate. This 
provision should bring significant business to our state.

Sections 9 and 10 of the bill allow a person to limit the liability of a trustee in 'e r trust 
when more than one trustee is serving. The person could provide that only the trustee who 
exercises a power will be held liable for its actions and that the other trustees who did not 
participate in the exercise of the power would not be held liable. This provision will encourage 
trustees in Alaska to work with other trustees of the same trust.

The Uniform Trusts Act >n included in Section 11 which clarifies many issues involving 
the administration of trusts in Alaska.

Section 12 protects an Alaska trustee who in good faith defends an Alaska trust from 
the claims of a creditor who seeks to set the trust aside. If the trustee acts in good faith, then 
the trustee gets a first lien on all trust assets for payment of its fees, costs and attorneys' fees. 
Delaware has adopted a similar provision to protect its trustees.

Section 13 allows a trustee who has the power to invade the corpus of a trust to appoint 
the assets of the trust to another trust for the beneficiaries to postpone estate and similar taxes. 
This provision would allow a trustee to move a trust to Alaska and to appoint the assets to an 
Alaska trust.

Section 14 clarifies that a trust created in another state or country can be moved to 
Alaska even though the trust was settled before the Alaska Trust Act was passed last year.

3 laska 3 tatc legislature
House of 'Rcprescntatiocs

R e p r e s e n t a t i v e  J o e  R y a n
1 800-922-3875 http:.','www.akrepublicans.org
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The Uniform Trustee's Powers Act is enacted in Section 16. Alaska does not have a 
statutory provision that sets out the powers of a trustee. These statutory powers would 
supplement the powers set forth in a trust agreement.

A number of miscellaneous provisions are included elsewhere in the bill. Section 15 
allows a person to include a penalty clause in her trust. Section 17 clarifies the accounting of 
bond premiums and discounts. Section 20 amends AS 34.40.110(d) to be consistent with the 
Uniform Fraudulent Transfers Act. Section 21 precludes an action by creditors of the grantor of 
the trust against those who assist in the creation of the trust.

This bill will improve our estate and trust laws and will make Alaska's laws more 
favorable to our residents. In addition, the bill will make our laws more attractive to people 
outside of Alaska who are considering Alaska for the administration of their estates and trusts.
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, C S  F O R  H O l 'S E  B IL L  N O . 196( )

IN T H E  L E G IS L A T U R E  O F T H E  ST A T E  OF A L A SK A  

T W E N T IE T H  L E G IS L A T U R E  - S E C O N D  SESSIO N

BY

Offered:
Referred:

Sponsons): REPRESENTATIVES RYAN. Therriault
A B IL L  

F O R  AN A C T  E N T I T L E D  

" A n  A c t  r e la t in g  to wills, in te s tacy ,  n o n p r o h a te  t ra n s fe rs ,  a n d  t r u s t s ;  a n d  

a m e n d i n g  R u le  24, A la s k a  R u le s  of C ivil P r o c e d u re . "

i

11 B E  I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1. AS 13.06 is am en d e d  by add ing  a new section to read:

Sec. 13.06.06S. C h o ic e  of law ; va l id i ty ,  j  i Suhiect to the o th e r  provision* 

o f  this section, the form al validity, intrinsic validity, effect, in terpretation, revoca tion ,  

o r  alteration o f  a tes tam entary  disposition o f  real property and the m an n er  in w h ich  the 

p rope rty  descends at dea th  w hen  not d isposed  of by will are determ ined  by the law o f  

the ju r isd ic t ion  in w h ich  the land is s ituated.
j

lb) Subject to the o ther provisions o f  this section, the intrinsic valid itv , effect,
'

revoca tion ,  o r a ltera tion  o f  a tes tam en tary  disposition of personal p ro p e r ty  an d  the 

m a n n e r  in w hich  the p roperty  devo lves  at death when not d isposed o f  by  will are 

d e te rm in ed  by the law  o f  the ju r isd ic t ion  in which the decedent w a s  d o m ic i le d  at 

dea th .

•1- CSHB 1961 )



( o  A will d isposing  o f  personal p ropenv . w h e rev e r  s i tuated , o r  real property  

situated in this s ta te  m ade within or outside this state by a d o m ic i l ia ry  or 

nondom icilia ry  o f  the state where the property is s ituated, is fo rm a lly  valid  and

wdm i^ 'ib 'e  to probate  in i!v- -la 'e  if the will is in writing and s igned  In  the testator 

and otherwise ex ecu ted  and attested to under the local law o f  

( 11 this state;

(2) die ju risd ic tion  where the will was ex ecu ted  at the tim e of

execution: or

(3) the ju risd iction  where the testator was dom iciled , e i th e r  at the time 

o f  execution or at dea th .

(,d i A tes tam entary  disposition o f  personal property in tr in s ica l ly  v a l id  u n d e r  

the law o f  the ju r isd ic t ion  where the testator w as dom iciled  w h en  the will w as 

executed  is not a f fec ted  b> a subsequent change in the dom icile  o f  the te s ta to r  to a 

ju risd ic tion  under the law o f  which the d isposition is intrinsically  invalid .

ie) The interpretation o f  a testam entary  disposition o f  p ersona l  p ro p e r ty  shall 

be made under the local law o f  the jurisdiction where the testator w as d o m ic i le d  when 

the will was executed.

(f) W he the r  a testamentary disposition o f  personal p ro p e n v  is effectively  

revoked or altered by a subsequent testam entary instrument or by a p h y s ica l  act to or 

on the wiii by which the testamentary disposition was made is d e te rm ined  by the local 

law of the ju r isd ic t ion  w here  the testator was dom iciled  w hen  the su b seq u en t

igi Subject to id i  - if) o f  this section, the intrinsic validity, e f fec t ,  revocation  

or alteration of a tes tam en tary  disposition by which a po w er  o f  a p p o in tm e n t  over  

personal p ropenv is exe re .sed  and the question o f  w hether the p o w e r  has  been 

tercised at all are de term ined  by

( h  in the case o f  a presently exercisable general pow er o f  appoin tm ent,  

the local law-- o f  the ju r isd ic t ion  where the donee o f  the p ow er w as d o m ic i le d  at the 

time o f  death:

(2) in the case o f  a general pow er o f  appointm ent ex e rc isa b le  by will 

alone or a special p o w e r  o f  appo in tm ent,  the local law o f  the ju r isd ic t io n

WGPK DRAFT WCPK DRAFT 0-LS0521 B
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(A )  that the d o n o r  o f  the pow er exp ress ly  selevied  in the 

govern ing  in s tru m en t  to  govern  the d isposition; or

i B i w here  the d o n o r  o f  the pow er was dom ic iled  at the tim e o f

lea’1', if :he .: 11 : did not e x p r c ^ l y  -select, in the g o v e rn in g  ins trum ent a 

ju r isd ic t ion  to  g o v ern  the d isposit ion .

<h; T he  fo rm a l  validity  o f  a will by which a po w er  o f  a p p o in tm en t  o v e r  

personal propenv is ex e rc ised  N d e te rm in ed  under (b) o f  this section  on the basis that 

the testator re ferred  to  in (b) o f  this sec tion  is the donei o f  the pow er.

(i) W h en  a tes ta to r,  w h o  is no t d o m ic i led  in this state at the tim e o f  death , 

p rov ides  in the te s t a to r 's  will that  the te s ta to r  elects to have the d isposit ion  o f  the 

tes ta to r 's  p ropenv  s i tu a ted  in this s tate g o v e rn ed  by the local law o f  this state, the 

intrinsic validity , in c lu d in g  the te s ta to r 's  general  capacity ,  effect, in terpre ta tion , 

revocation, or a l te ra t ion  o f  the prov is ion ,  is determ ined  by the local law o f  this state. 

T h e  formal valid ity  o f  the will is d e te rm in e d  u n d er  (b) o f  this section.

(j) Notw i th s ta n d in g  the d e f in i t ion  o f  "real property", as set ou t  in (1) o f  this 

section, w he ther an e s ta te  in. leaseho ld  of. fixture, mortgage, o r  o ther lien on land is | 

real property g o v e rn ed  by ^ai o f  this sec tio n  or per.-ma! property g o v erned  by t'b> o f  j 

this section is d e te r m in e d  by the local iaw  o f  the ju r isd ic tion  w here  the land is i 

situated. |

tk i  N o tw i th s ta n d in g  the o ;h e r  p rov is ions  o f  AS 13.06 - AS 13.36. the 

p rovisions o f  this sec tio n  g overn  in A S  13.06 - AS 13.36.

' V' Ip *hi'‘ ' e c i o '*

11) "effect m eans  the legal consequences attributed under the local law 

o f  a ju risd ic tion  to a valid  te s tam en ta ry  d isposit ion ;

(2 ) " form al validity" m ean s  the formalities established by the local law 

o f  a hirisdiction for the ex ecu tio n  and  a ttes ta tion  o f  a will;

i 3 1 " in te rp re ta t io n ’ m e a n s  the procedure o f  apply ing  the law  o f  a 

ju risd ic tion  to d e te rm in e  the m ean in g  o f  language em ployed  by the testa tor i f  the 

tes ta to r’s in ten tion  is n o t  o th erw ise  ascerta inab le :

(4 i  " in tr in s ic  valid ity"  m e a n s  the rules o f  substan tive  local law  by 

w hich a ju risd ic tion  d e te rm in es  the legality  o f  a testamentary disposition, including the

-3-
■V- ~ V . ' i e r :  i  , Z E E Z Z E C  7EXT 3EACXS7ZZ,

CSHB 196( 1
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general  cap ac i ty  o f  the testator:

t 5 1 " local law" m eans the law that the cour ts  o f  a ju r isd ic t io n  apply 

w hen  ad ju d ica tin g  legal questions that are not related to an o th e r  ju r isd ic t io n ;

, o , "personal p r - r e r ty "  means property o ther  than real p rope rty ,  and 

includes tang ib le  and intangible property:

(7) "real property" m eans land or an estate  in land, and includes 

leaseholds,  fixtures, and m ortgages or other liens on land:

(Si " tes tam entary  disposition" means disposition  u n d er  a  will.

* Sec .  2. AS 13.12.401 is am ended  to read:

S ec .  13 .12.401. A p p l icab le  law . E x ce p t  as  p r o v id e d  in A S  13 .06.068. 

AS 12.13.401 - 12.13.405 apply to the estate o f  a decedent w ho d ies d o m ic iled  in this 

s ta te , a n d  r i g h t s  [. R IG H T S ] to hom estead  allowance, exem pt p ro p e rty ,  and family 

allow ance for a deceden t  who dies not domiciled in this state are g o v e rn ed  by the law 

o f  the d e c e d e n t ’s dom ic ile  at death.

* S ec .  3. AS 13.12 .502  is am ended  to read:

Sec. 13 .12.502. E x e c u t io n :  w i tn e s se d  wills; h o lo g ra p h ic  w ills .  (a ) E xcep t  

as p ro v id ed  in ib j  o f  this section. [A N D] in AS 13.06.068. a n d  in A S  13.12 .513  

[AS 13.12.506 .AND 13.12.513], a will must be 

i l l  in writing;

12 ) Mgned by the testator or in the testator’s nam e by another individual 

in the te s ta to r 's  consc ious  presence and by the testator 's  d irection; and

<y> >iened by a r least two individuals, each o f  w h o m  signs w ith in  a 

reasonable tim e after the witness w itnesses either the signing o f  the will as described  

in (2 ) o f  this subsection or the tes ta tor 's  acknowledgment o f  that signature or the will.

lb) E x c e p t  as  p ro v id ed  in AS 13.06.068. a [A] will that does not comply with 

fa^ o f  this 'e c t io n  i^ valid as a ho lographic will, w hether or not w itnessed , if  the 

s ignature a n a  material portions of the docum ent are in the te s ta to r’s handwiiM ng.

* Sec .  4. AS 13.12.601 is am ended  to read:

Sec .  13 .12.601. S cope .  E x c e p t  as  p ro v id e d  in A S 13 .06 .068 . in [IN] the 

absence of a finding o f  a contrary intention, the rules o f  construction  in A S  13.12.601 

- 13.12.609 control the construc tion  o f  a will.

CSHB 196< ) -4-
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* S ec .  5. AS 13.12.703 is am ended  by ad d in g  a new  subsec tion  to read:

tb )  The p rovis ions o f  ta t  o f  this section are subject to AS 13.06.068.

* S ec .  6. AS 13.12.912(a) is am en d ed  to read:

(at pA cen t as p ro v id e d  hv \ S  13.06.068. a [A] '.sill is valid as regards form, 

irrespective  o f  the p lace w here  the will is m ade ,  o f  the location  o f  the assets* and o f  

the nationality ,  dom icile ,  o r res idence  o f  the testator, if the will is m ad e  in the form 

o f  an international will com ply ing  with the requirem ents o f  AS 13.12.912 - 13.12.921.

* S ec .  7. AS 13.16.090(c) is am en d ed  to read:

(c) A will that appears to have the required  s ignatures and  that con ta ins  an 

a ttes ta tion  clause  show ing  that requ irem en ts  o f  execu tion  u n d e r  A S  13.12.502 

[AS 13.12.502 O R  13.12.506] have been  m et shall be probated  w ithou t further proof. 

In o th e r  cases, the registrar m ay assu m e  execu tion  if the will ap p ea rs  to have been 

p rope rly  executed , or the reg;>:rar m ay  accep t a sworn s ta tem en t or affidav it  o f  a 

person having know ledge o f  the c ircum stances  o f  execution, w he ther  o r  not the person 

was a  w itness  to the will.

* S ec .  8. AS 13.16.175 is am ended  to read:

Sec. 13.16.175. F o r m a l  te s t a c y  p ro c e e d in g s ;  w ill c o n s t r u c t io n ;  e f fec t  o f  

f in a l  o r d e r  in a n o t h e r  j u r i s d i c t io n .  S u b je c t  to  AS 13 .06.068. a  [A] final o rder  of  

a  court o f  ano ther state de te rm in in g  testacy, the validity* or construc tion  o f  a will [.] 

m ade in a proceeding  involv ing  n o n c e  to and  an opportun ity  for con tes t  by all 

in terested  persons must be accep ted  i s  de term ina tive  by the cour ts  o f  this state if it 

inc’udes, o r b .u ed  u ro n .  a f i r d in c  that tue deceden t was dom iciled  at death ir. the

state w here  the o rder  was made.

* S ec .  9. A S  13.36 is am en d ed  by add ing  a new  sec tion  to read:

Sec. 13.36.043. C h a n g e  o f  s i tu s  to  A la s k a ,  (a) T h e  situs o f  a foreign trust 

is m o v ed  to this state when the trust satisfies AS 1 3 .3 6 .0 3 5 (0  and a qualif ied  person 

serv ing  as trustee registers  the trust u n d e r  AS 13.36.010.

(b) If the situs o f  a foreign trust is m oved  to this state as p rov ided  in this 

sec tion , a provision in the trust that restr ic ts the transfer o f  trust asse ts  in a m an n er  

s im ilar  to AS 34.40.110, that a l low s the trust to be perpetual, o r  that is not expressly  

p rohibited  by the law o f  this state is effec tive  and  enforceable  u nder  the laws o f  this
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stale.

id A  foreign trust that moves its situs to this state is valid whether or not the 

tru.st complied with the laws of this state at the time of its creation or after its creation.

J> I", this section, "foreign trust" means a trust that is created in another state 

or country and that is valid in that state or country.

* S ec .  10. A S  13.36.075 is amended to read:

Sec .  13.36.075. T r u s t e e ’s s t a n d a r d  o f  c a r e  a n d  p e r f o r m a n c e .  Except as 

otherwise provided by the terms of the trust o r  bv AS 13.36.105 - 13.36.295. the 

trustee shall observe the standards in dealing with the trust assets that would be 

observed b> a prudent p e r s o n  [ M AN] dealing with the property of another. ands if the 

trustee has special skills or is named trustee on the basis of representations of special 

skills or expertise, the trustee is under a duty to use those skills.

* Sec .  11. A S  15.56.095tb! is amended to read;

fbl S u b je c t  to  AS 13.36.105 • 13.36.295. a [A] trustee is personally liable for 

obligations arising from ownership or control of property of the trust estate or for torts

committed in the course of administration of the trust estate only if personally at fault.

* Sec. 12. A S  1? 36 is amended by adding new sections to article 3 to read:

Sec. 1 3 .36 .105 .  P o w e rs  a t t a c h e d  to th e  office of t ru s te e .  Unless otherwise 

provided by the trust instrument, an amendment of the trust instrument, or a court 

order, the powers of a trustee are attached to the office and are not personal.

Sec. 13 .36.107. G e n e ra l  p o w e rs :  f id u c ia ry  duties ,  (al Without authorization 

Kv a cmirt. a rmstee mav exercise the power* conferred by the terms of the trust and. 

except as limited by the terms of the trust, the powers conferred by this chapter.

(b) This chapter does not affect the power of a court to

(1) relieve a trustee from provisions contained in the terms of the trust

that restrict the exercise of powers:

(21 confer on a trustee additional powers, whether or not the powers 

are authorized by the terms of the trust: or

(3) restrict the exercise of a power otherwise given to the trustee by the 

terms of the trust or this chapter.

(ci The grant of a power to a trustee, whether under the terms of the trust, this
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1 | ch ap te r ,  o r  a court does  not alone govern  the exercise o f  the pow er.

2 I S ec .  13 .36.109. Specific  p o w e r s  of t ru s tees .  E xcep t as o th e rw ise  p rov ided

3 ! by  this chapter ,  in addition to the pow ers  conferred by the term s o f  the trust, a trustee

4 may perform .ill action." rtc.e'viry to accomplish the proper management, muniment.

5 and  distr ibu tion  o f  the trust property , including the p o w er

6 ( I ) to collect, hold, and retain trust property rece iv ed  from a se tt lo r  or

7 ano ther  person; the property may be retained even if it includes p roperty  in w h ich  the

8 trustee is personally  interested;

9 (2) to accept addit ions  to the property o f  the trust from  a se tt lo r  or

10 an o th e r  person:

11 13) to continue or to partic ipate in the operation  o f  a bus iness  or o ther

12 en terp rise  that is part o f  the trust property  and to effect an incorpora tion ,  d isso lu t io n .

13 o r  o ther  change  in the form o f  the organization  o f  the bus iness  or en terp rise ;

14 (4) to acquire or d ispose o f  property, for cash o r  on credit,  a t public  or

15  ̂ p rivate  sale or by exchange:

16 15 ' to manage, control,  d ivide, develop, im prove, ex c h an g e ,  par ti t ion .

17 | change  the charac te r  of. or abandon  trust property ;
I *

18 j (6 ) to encum ber, m ortgage ,  or pledge trust p roperty  fo r a te rm  w ith in

19 ,i o r  extending  beyond the term o f  the trust in connection with the exe rc ise  o f  a p o w e r

20 , vested  in the trustee:

21 (7^ to make o rd inary  or extraord inary  repairs, a l tera tions , o r

22 im rro v o m ? - . ' '  in bui’.di" :• t  m he-  ’rust p-opertv; to iem o lish  im p ro v em en ts ;  and  :■>
if

23 raze ex is ting  or erect new party w alls  o r buildings:

24 (8 ) to subdivide or dev e lo p  land; to ded ica te  land to public  use:  to

25  m ake or obtain the vacation o f  plats and to adjust boundaries; to ad just  d if fe ren ces  in

26 valuation on exchance or partition bv c iv inc or receiving consideration; and to dedicate
II

27 easem en ts  to public use without consi  leration;
»

2 8  1 (9) to enter into a  lease for any purpose as lessor o r  lessee with o r
i

2 9  | without the option to purchase or renew  and for a term within or ex tend ing  bey o n d  the

3 0  te rm  o f  the trust:

31 I 110) to enter into a lease o r  arrangem ent for ex p lo ra t ion  and  rem ova l
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o f  gas. nil. o r  o th e r  m in e ra ls  or geo therm al energy; and to en te r  into a co m m u n ity  oil 

lease , a poo lin g  a g re e m e n t ,  n r  a un itization  agreem ent:

i l l )  to  grant an option involving disposition o f  trust property  or to take

an option :'or the ... .mi-m: n property, including an option that is exerc isab le  beyond

the dura tion  o f  the trust:

<12' w ith  re spec t  to shares o f  s tock o f  a d o m es tic  or  foreign 

co rp o ra t io n ,  a m e m b e r s h ip  in a nonprofit  corporation, o r  o th e r  p roperty ,  to

i A '  vote in person  and to give p ro x ies  to exe rc ise  any  voting

rights  w ith re sp e c t  to the shares, m em bersh ips , o r  p roperty ;

tB.i w a ive  notice o f  a  meeting or to g ive  consen t  to the holding 

o f  a m ee ting ;  an d

(C )  au th o r ize ,  ratify, approve, o r  co n f irm  an ac tion  that could  

be taken by sh a re h o ld e rs ,  m em b ers ,  o r property ow ners;

(13) to  pay  calls, assessments, and other sum s chargeable  to or accruing 

against o r on a s ec u r i t ie s  accoun t:

11-  to  sc!! o r  ex e rc ise  stock subscription or co n v e rs io n  rights:

115; to  consen t,  directly or through a co m m ittee  or o ther  agen t,  to the

reo rgan iza tion ,  c o n so l id a t io n ,  m erge r ,  d issolution , o r  l iqu ida tion  o f  a  corpora t ion  or 

o th e r  bu.-iness en te rp r is e ,  to partic ipa te  in voting trusts, poo ling  ar ran g em en ts ,  and 

fo rec losures:  and. in c o n n e c t io n  with a reorganiza tion , conso lida t ion ,  m erger, 

d isso lu t ion ,  l iqu ida tion ,  vo ting trust, pooling a rrangem ent,  or foreclosure , to deposit  

-ecurtie '- w oh " C ' f e r  a r d  ie!e* .i’e discretion to a protective or o ther com m ittee  

as the trustee co n s id e rs  adv isab le ;

(16) to  d ep o s i t  securitie s  in a securities depository ';

(17) to  insure  the p ro p e n v  o f  (he trust ag a in s t  d am ag e  or loss and to

insure the trustee ag a in s t  l iability  with  respect to third persons:

i IS i  to  borrow  m oney  for a trust purpose  to be repaid  from  trust

propenv;

( 1 9 1 to  pay  o r  con tes t  a cla im , to settle a c la im  by or against the trust 

by com prom ise ,  a rb itra tion ,  o r  o therw ise ,  and  to release, in w hole  or in p a n ,  a claim 

belonging  to the trust;
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(20) to pay taxes, assessments, reasonable eom pensa tion  o f  the trustee, 

em p lo y ee s ,  and agents  of  the trust, and other expenses incurred in the co llec tion ,  care, 

ad m in is tra t io n ,  and  p ro tec tion  o f  the trust:

'2 1 » to m ake lo.iru out o f  mist p ropenv to a beneficiary on term s and 

c o n d i t io n s  the trustee considers  to be fair and reasonable under the c i rc u m sta n ces  and 

to g u a ran tee  loans to the beneficiary  by encum brances  on trust p roperty ;

(22) to pay an am ount distributable to a beneficiary, w he the r  or  not the 

b en e f ic ia ry  is u n d e r  a legal disability, by paying the am ount to the b en e f ic ia ry  or by- 

pay in g  the am oun t to ano ther  person for the use or benefit o f  the benefic iary :

(23) to m ake a distribution o f  p ropenv  and m oney  in d iv id ed  or 

u n d iv id ed  interests, p ro  rata or o therw ise, and to adjust resulting d if fe ren ces  in 

valuation ;

124) to employ accountants, attorneys, investm ent advisers, appraisers, 

or o ther  persons, even if they are associated or affiliated with the trustee, to adv ise  or 

ass is t  the trustee in the perfo rm ance  o f  adm inistrative duties;

(25) to inspect or investigate property that the trustee h a s  been asked 

to ho ld  o r  p ro p e n y  ow ned  or operated by an entity in which the trustee holds or has 

been  a sk e d  to ho ld  an interest for the purpose o f  determ ining  the app lica tion  of 

en v iro n m en ta l  law  to the property and to take action to prevent, abate, o r  o therw ise  

rem edy  an actual or potential violation of an environmental law affecting p ro p e n y  held 

direc tly  o r  indirectly by the trustee:

to e«raNi«h for an asset a reserve for depreciation, dep le tion , or 

o b so le sce n ce ,  and to dec ide , under law. how  and in w hat proportions a receipt or 

d isb u rsem en t  is to be credited, charged, or apportioned between principal and income:

(27) to execu te  and deliver instrum ents that are useful to  accom plish  

or facilita te  the exercise  o f  the trustee’s powers: and

(2S) to prosecute or defend an action, c laim , or proceeding  in o rd e r  to 

p ro tec t  trust p ro p en y  and  the trustee in the perform ance o f  the trustee’s duties.

S ec .  13.36.110. L iab i l i ty  o f  t ru s te e  re la t in g  to  exe rc ise  o f  p o w e r .  A trustee 

w h o  has not jo in ed  ano ther  trustee in exercis ing  a pow er is not liable to  the 

b en e fic ia r ie s  or to o thers for the consequences  o f  the exercise o f  the power. A
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dissenting trustee is not liable to the beneficiaries or  to o thers  for the c o n s e q u e n c e s  o f  

an act in which the d issen ting  trustee jo in s  at the d irection o f  the m a jo r i ty  t ru s tees  if 

the dissenting trustee expresses  the dissenting tm stee 's  dissent in w rit ing  to a co-trustee 

at o r Kefore the " 'me o f  jo inder A ’trustee ‘.'.ho is not au th o r ised  to ex e rc ise  a po w er  

is not liable to the ben e f ic ia r ie s  or to others  for

( 1) the ex e rc ise  by a co-trustee  o f  the pow er: o r

(2 ) the fa ilure  to  exercise the power.

Sec. 13.36.120. Voting of corporate stock owned by trustee. A  trustee  o f  

a trust ow ning co rp o ra te  stock is liable for a loss resulting to the b en e f ic ia r ie s  from 

a failure to use re aso n ab le  care  in deciding how to vote the s tock  and  in vo ting  the 

s tock  only if personally  at fault.

Sec. 13.36.125. Creation o f  trust bank account to pay special debts. 

W h en ev er  a bank acco u n t  is. by entries made on the books  o f  the d e p o s i to r  and  the 

bank at the time o f  the deposit ,  c reated  exc lusive ly  for the p u rp o se  o f  pay ing  

d iv idends, interest, in te rest  coupons, salaries, w ages, or p en s io n s  o r  o th e r  em p lo y ee  

benefits, and the d e p o s i to r  at the time of opening the acco u n t  does  no t exp ress ly  

declare otherwise, the deposi to r  is considered a trustee of the acco u n t  for the creditors  

to be paid from the account, subject to any pow er o f  revocation that the d ep o s i to r  may 

haxe reserved by a g re e m e n t  with  the bank.

Sec. 13.36.130. Failure of beneficiary to present claim for payment. If  a 

beneficiary  for w h o m  a trust bank account is created  under A S 13 .36 .125  d o es  not 

present ’he benefic iary’s claim  to the bank for paym ent within one yea r  after the claim 

is due. the depositor w ho  created  the trust may revoke the trus t  as to  the benefic ia ry .

Sec. 13.36.135. Holding stock in name of nominee, (a) A  trustee o f  a trust 

ow n in g  stocks, b onds ,  no tes ,  debentures,  or o ther written o b l ig a t io n s  o f  a pub lic  or 

private corporation may hold  the obligations in the nam e o f  a  n o m in e e ,  w ithout 

mention of the trust in the records of the corporation or in the stock certificate or  stock 

registration book o f  the corporation , if

( 1) the trust records and all reports or accounts  rendered  by the trustee 

clearly  show the o w n e rsh ip  o f  the stocks, bonds, notes, d eb e n tu re s ,  o r  o th e r  written 

obligations o f  the public  o r  private corporation  by the trustee and the facts  regard ing

WO?K DRAFT WORK DRAFT 0-LS052l\B

CSHB 196* i -10-
.VrW T'BX Z l.PD ’eD - 2 D r 2 . u l l U  ,



the ho ld ing  by the tru s tee :  and

(2 ) the n o m in e e  deposits  with the trustee a s ig n ed  s ta tem en t  show ing  

the trust o w n e rs h ip ,  e n d o r s e s  the s tock certificate or o ther title in s t ru m en ts  for the 

obligations it' b lank , and  does  not have possession o f  or access to the stock certificate 

o r  o th e r  title in s t ru m e n ts  fo r  the ob ligations except under the im m ed ia te  superv is ion  

o f  the trustee .

tb i  A  trustee h o ld in g  obligations under fa) o f  this sec tion  is pe rsona lly  liable 

for a loss to  the trus t  re su lt ing  from an act o f  the nom inee  in co n n ec t io n  with the 

s tocks ,  b o n d s ,  no tes ,  d eb e n tu re s ,  or o ther written ob liga tions held u n d e r  (a) o f  this 

section .

Sec. 1 3 .3 6 .1 4 0 .  L o a n  o f  t r u s t  fu n d s .  Excep t as p ro v id ed  in A S  13.36.145, 

a corporate  t rustee  m ay  n o t  lend trust funds to itself or an affiliate, o r  to a director, an 

off icer,  or an e m p lo y e e  o f  itself  o r  an affiliate, and  a noncorpora te  trustee  m ay  not 

lend trust fu n d s  to i t s e l f  o r  to a relative, an em ployer ,  an em p lo y ee ,  o r  a par tner or 

o ther  b u s in ess  a ssoc ia te .

Sec. 1 3 .3 6 .1 4 5 .  C o r p o r a t e  t ru s te e  d e p o s i t in g  t r u s t  f u n d s  w i th  itself, (a) 

A co rpora te  trustee  that is subject to regula tion  and superv is ion  by s tate  or federal 

au thorit ies  m a y  d e p o s i t  w ith  itself  trust funds that are be in g  held  out o f  necessity  

p end ing  in se s tm e n t .  d is tr ib u tio n ,  or pu sm en t o f  debts  if the co rpo ra te  trustee

( 1) p ay s  into the trust for the deposit the interest the co rpora te  trustee 

is required  by  state o r  federa l  law  to pay  on uninvested  trust funds or. if there is not 

a state or  federal law requ ir ing  the paym ent c f  interest, at the sam e rate o f  interest the 

corpora te  tru s tee  p a y s  o n  s im ilar  nontrust deposits:  and

( 2) m a in ta in s  in its trust d ep a r tm en t as security  for the deposit  a 

separate  fund  co n s is t in g  o f  securities that are legal for trust inves tm ents  and  that are 

at all times eq u a l  in total m arke t value to the am o u n t of the deposit,  ex cep t  that the 

security  is no t requ ired  to  the ex tent that the deposit  is insured or g iven  a preference 

by state or federa l  law .

(bi T h e  se p a ra te  fu n d  o f  securities required by (a)(2) o f  this sec tion  shall be 

m ark ed  as a sep a ra te  fu n d  for t a n 2) o f  this section. W ithd raw als  from  o r  additions 

to the separate  fund m ay  be m ade from time to time, as long as the requ ired  value is
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maintained. The incom e o f  the securities in the separate fund belongs  to  the corporate   ̂

trustee. In the s ta tem en ts  o f  its financial condition published o r  d e l iv e red  to the 

division o f  banking , securities , and corporations in the D epartm ent o f  C o m m e rc e  and  

Econom ic D evel< 'pnetu . the corporate  trustee -.hall show a-, -eparute  item» the am oun t 

of trust funds that it has deposited  with itself and the amount o f  securitie s  that it holds 

as security  for the p ay m en t  o f  the deposits.

Sec. 13.36.150. Trustee buying from or selling to itself, (a) A trustee, 

unless expressly  au thorized  by the trust instrument, may not directly  o r  indirectly  lease, 

buy. o r  sell property  for the trust from or to

( 1) i tse lf  o r  an affiliate;

12j a  d irector,  an officer, or an em ployee o f  the trustee o r  an affilia te;

or

(3) a rela tive , an em ployer ,  or a partner or o ther  b u s in e ss  a s s o c ia te  

fbt N otw ithstand ing  la) o f  this section or another law to the con tra ry ,  a trustee 

may lease , buy, o r  sell p ro p e n y .  including a lease, pu rchase ,  o r  sale in the 

es tab lishm ent of a trust serv ice  office, from or to the trust the trustee rep resen ts  as a 

trustee if ' r e c i f ic a l lv  au tho rized  to  m ake the lease, purchase, or -a le  in a d e c e d e n t ’s 

will o r  in the ins trum ent c rea t ing  the trustee relationship.

Sec. 13.36.155. Permitted sales between trusts held by same corporate 

trustee. If the transaction is fair to both trusts and if the transaction is no t  prohib ited  

b> the instrum ents  c rea t ing  the trustee relationship, a corporate  t rus tee  m ay  sell to 

}*.self a* ’r r  ’ee o f  a tru-! 'he  follow m e held by the corporate  trustee a -  in." tee for 

another trust:

(1) s tocks ,  bonds, and other securities listed on a secu r i t ie s  exch an g e  

superv ised  b> the U n ited  S ta tes Securities  and Exchange C o m m iss io n :  an d

(2) ob liga tions  o f  the U nited States treasury and o b lig a t io n s  o f  U nited  

States governm en t agencies .

Sec. 13.36.157. Trustee's special power to appoint to other trust, (a) 

Unless the term s o f  ne instrum ent expressly provide otherwise, a  trustee w h o  has the 

absolute  d iscretion under  the te rm s o f  a testamentary instrum ent o r  i r revocab le  inter 

vivos agreem ent to invade the principal o f  a trust for the benefit o f  the beneficiary w ho
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is e l ig ib le  or en t i t led  to the incom e o f  the trust may exercise  w ith o u t  p r io r  court 

approval the t ru s tee ’s d iscre tion  by appointing part o r  all o f  the p r inc ipa l  o f  the trust 

in favor  o f  a trustee  o f  a trust under  an instrument o ther than that u n d e r  w hich  the

pow er v  m vade w as c rea ted  if ’he m e r o e  of this discretion

( 1) does  not reduce any fixed income interest o f  an incom e beneficiary

o f  the trust:

(2) is in fav o r o f  the beneficiary  o f  the trust: and

(.3) d o es  not violate the limitations on validity u nder  A S  34 .27 .050(a).  

ib )  This section applies to a trust governed by the laws o f  th is  state, including 

a  trust w h o se  g o v e rn in g  ju r isd ic t io n  is t ran s fen ed  to this state.

t o  T he  e x e rc is e  o f  the po w er  to invade the principal o f  a t ru s t  u n d e r  (a) o f  

this section  is co n s id e red  to be the exercise  o f  a special p o w e r  o f  a p p o in tm en t .

Sec. 1 3 J 6 .1 6 0 .  C o r p o r a t e  t ru s te e  b u y in g  its o w n  s to ck .  A  corpora te  trustee 

m ay not purchase  for a trust shares o f  its own stock, o r  its bonds, o r  o th e r  securities ,  

o r  the stock , bonds ,  o r  o th e r  securities  o f  an affiliate.

Sec .  13 .36 .165 . W i t h d r a w a l s  f r o m  m in g led  t r u s t  fu n d s .  I f  a person  w ho  is 

a trustee o f  tw o o r  m o re  trusts m ingles the fu n d '  •' two or m ore  trus ts  in the sam e 

aggregate  o f  cash  or in the sam e bank or orokerage accoun t o r  o th e r  inves tm en t,  and  

if a withdraw al is m ade from  the cash aggregate, account, or in v es tm en t by the trustee 

for the tru s tee 's  ow n  benefit ,  for the benefit o f  a third person w h o  is not a beneficiary 

or c red ito r  o f  one  or m ore  o f  the trusts, o r for an unknow n p u rp o se ,  the w ithdraw al
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m o v  be charged  first to the vr: w the p e rso n a ’ cash, credit,  o r  o th e r  r ro p e r tv .  i f

any, o f  the trustee in the mangled fund. and. after the exhaustion  o f  the  tru s tee 's  cash, 

c redit ,  o r  other p ro p e rty ,  then to the several trusts in p ropor tion  to their several 

interests in the cash ,  c red it ,  o r  o ther  p ro p en y  in the cash ag g reg a te ,  account,  o r 

inves tm en t at the time o f  the w ithdraw al.

Sec .  13 .36 .170 . U n e n fo rc e a b le  o r a l  t r u s t  c r e a te d  b y  d e e d ,  (a) W hen  an 

interest in real property  is conveyed  by deed to a person in a trust that is unenforceable 

u nder  A S 09 .25 .010  - 0 9 .2 5 .0 2 0  and the intended trustee or the t ru s te e ’s successo r  in 

in terest holds title but re fuses  to carry out the trust because  o f  A S  0 9 .2 5 .0 1 0  - 

0 9 .25 .020 ,  the in ten d ed  trustee or the tru s tee 's  su ccesso r  in in terest,  excep t  to the
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extern that the s u c c e s s o r  in interest is a bona fide purchaser o f  a legal in terest in the 

real p ro p e n y .  shall c o n v e y  the interest in real property to the settlor o r the se t t lo r 's  

successo r  in in terest.  A co u r t  hav ng ju risd ic tion  may prescribe the co n d i t io n s  for 

convey ing  the in terest  to the se ttlo r or the se tt lo r 's  successor in interest.

(b) If the in ten d ed  trustee o f  an unenforceable trust under fa) o f  this section 

transfers pan  or all o f  the t ru s tee ’s interest and the interest is transferred to a bona fide 

pu rchaser ,  the in ten d ed  trus tee  is liable to the settlor or the se t t lo r’s su ccesso r  in 

interest for the va lue ,  at the lim e o f  the transfer, o f  the interest transferred , less any 

offsets  that a co u r t  d e te r m in e s  to be equitable.

Sec. 13.36.175. Action on contract against trustee in representative 

capacity. ia) W h e n  a  tnastee m akes a contract that is within the tmstee’s p o w e rs  as 

trustee or w hen a p re d e c e s so r  trustee has m ade a contract with in  the p redecesso r  

t ru s tee ’s p o w e rs  as t rus tee  and  a cause  o f  action arises on the contract,  the party  in 

w hose  fav o r  the cau se  of ac tion  has accrued  m ay collect the ju d g m e n t  by execu tion  

on the trust p roperty .

i b i  In an ac tio n  u n d e r  this section, the p laintiff is not requ ired  to p rove  that 

the trustee cou ld  have  been re im bursed  from  the tru>t fund if the trustee had paid  the 

p la in t i f f  s c laim .

i.ci A ben e f ic ia ry  or, in the case o f  a charitable trust, the attorney general and 

a corporation  that is a benefic ia ry  or agent in the perform ance o f  the charitab le  trust, 

m ay  in tervene in an ac tion  u n d e r  this section and  contest the right o f  the p la in t if f  to

recover.

id) A ju d g m e n t  m ay not be rendered in favor of the plaintiff in an action under 

this section unless  the p la in t if f  proves that, within 30 days after the b eg in n in g  o f  the 

action o r  w ith in  a n o th e r  per iod  set by the co u r t  and m ore  than 30  days  before 

ob ta in ing  the ju d g m e n t ,  the p la in tiff  has notified  each o f  the beneficiaries  w ho is 

know n to the trus tee  an d  w h o  then has a present interest in the ex is tence and  nature 

o f  the action , or. in the case o f  a charitable trust, the attorney general o f  this state and 

a corpora tion  that is a  benefic ia ry  or agent in the perform ance o f  the cha ritab le  trust. 

T he  notice shall be g iven  by mailing copies of the notice with postage prepaid  to the 

beneficiaries at their last k n o w n  addresses. The trustee shall fum ish the plain tiff  with
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a list o f  nam es and ad d resses  o f  the beneficiaries within 10 days a f te r  the  p la in t if f  

makes a written d em an d  for the list. Notification o f  the persons on th e  list co n s t i tu te s  

com pliance  with the d u ty  p laced  on the p la in tiff  by this section.

(e) The p la in tiff  in an action under this section may also  hold  the trustee  w h o  

im d e  the contract personally  liable on  the contract if the contract does  not ex c lu d e  the 

trustee’s personal liability. In a contract action under this section, the  add it ion  o f  the 

word "trustee" or the w o rd s  "as trustee" after the signature o f  a tru s tee  to a co n tra c t

constitu tes  prim a facie  ev idence  o f  an intent to exclude the trus tee  from  p e rso n a l

liability, and  the add ition  o f  the w ords  "and not individually" fo l lo w in g  the  w o rd  

"trusts" o r  the w ords "as trustee" after the signature o f  a t rus tee  to a  c o n t ra c t

constitu tes irrebuttable  ev id en ce  o f  an intent to exclude the trustee  from  p e rso n a l

liability, and the trustee is not personally  liable under the contract.

Sec. 13.36.180. E x o n e r a t io n  o r  r e im b u r s e m e n t  fo r  t o r t ,  (a) A  trus tee  w h o  

has  incurred  personal liability for a tort com m itted  in the ad m in is tra t io n  o f  the tru s t  

is entitled to exoneration  for the liability from  the trust property  if the trustee h as  no t 

d ischarged  the claim , o r  to re im bursem en t for the liability o u t  o f  t ru s t  funds  if  the 

trustee has  paid the c la im , if

( 1) the tort w as a co m m o n  incident o f  the kind o f  b u s in ess  ac tiv ity  in 

which the trustee was properly  engaged  for the trust; or

C> although  the to n  was not a com m on  incident u n d e r  ( 1) o f  this 

subsec tion , the trustee or an officer or em ployee  o f  the trustee w as  no t gu il ty  o f  

personal fault in incurr ing  the liability.

(b) If a trustee com m its  a tort that increases the value o f  the trust p roperty , the 

trustee is entitled to exoneration  or re im bursem ent with respect to the tort to the ex ten t  

o f  the increase  in value , even though the trustee would not o th e rw ise  be en ti t led  to 

exoneration  or re im bursem ent.

(c) N othing in this section shall be construed to change the ex is t ing  law  with  

regard to the liability o f  trustees o f  charitable  trusts for torts o f  the tru s tees  o r  the ir  

em ployees.

Sec. 13.36.185. T o r t  l iab ili ty  o f  t ru s t ,  (a) If  a trustee or a p red ecesso r  o f  the 

trustee incurs personal liability for a  tort com m itted  in the co u rse  o f  the t ru s te e ’s
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adm in is tra t ion ,  the t ru s tee  in the t ru s tee ’s representa tive capacity  m ay  be su ed  and 

collection  m ade f ro m  the  trus t  p rope rty  if the court determ ines in the to rt  ac tion  that

( 1) th e  tort w as  a c o m m o n  incident o f  the kind o f  bus iness  ac tiv ity  in 

w hich  the trustee or the t ru s te e 's  p redecesso r  was properly en g ag ed  for the trust:

(2) a l th o u g h  the  tort was not a co m m o n  incident u n d e r  ( 1) o f  this 

subsec tion ,  the tru s tee  o r  the t ru s te e ’s predecessor ,  o r  an o ff icer  o r  em p lo y e e  o f  the 

trustee or the t ru s te e 's  p re d ece sso r ,  w as  not guilty o f  personal fault in incurr ing  the 

liability; o r

(3) a l th o u g h  the  tort does  not fall under  (1) or (2) o f  this subsec tion ,  

the tort increased  th e  va lue  o f  the  trust property.

(b) I f  the to r t  is w ith in  (a)( 1) o r  (2) o f  this section, the full a m o u n t  o f  p roven  

d am ag es  m ay  be c o l le c te d  f ro m  the trust property.

(cl If the to rt  is w ith in  (a)(3) o f  this section, collection m ay not be m ade  from 

the trust property  e x c e p t  to the ex ten t o f  the increase in the value o f  the trust property.

(d) A benefic ia ry  n a y  in tervene in an action under this section an d  contest the 

right o f  the p la in t if f  to  recover .

(e) In an ac tion  against  the trustee in the trustee’s representative capacity  under 

this sec tion ,  the p la in t i f f  is no t  requ ired  to p rove  that the trustee co u ld  have  secu red  

re im b u rsem en t f ro m  the trust fu n d  if the trustee paid the p la in t i f f  s c la im .

(i) A  ju d g m e n t  m ay  not be rendered in favor o f  the p laintiff in an  action under 

this sec tion  un less  th e  tru s tee  p roves  that w ith in  30 days af te r  the b eg in n in g  o f  the 

action, o r w ithin a n o th e r  p e r io d  set by the court and m ore than 30  days  before 

ob taining the ju d g m e n t ,  the trustee notifies each  o f  the beneficiaries  w h o  is k now n  to 

the trustee  w h o  th en  has  a p re sen t  interest in the ex is tence and  nature  o f  the action. 

T he  notice shall be  g iv e n  by m ailing  copies o f  the notice with  pos tage  p rep a id  to the 

beneficiaries  at their  last k n o w n  addresses. T he  trustee shall furnish the p la in tif f  with 

a list o f  n am es and  add ress  o f  the beneficiaries within 10 days after the p la in tif f  m akes 

a  w ritten  d e m a n d  fo r  the list. Notifica tion  o f  the persons on the list consti tu tes  

co m p lian ce  with  th e  d u ty  p laced  on the p la in tif f  by this subsec tion .

(g) N o th in g  in  this sec tion  m ay be construed  to change  the ex is t in g  law  with 

regard  to the l iab ili ty  o f  tru s tees  o f  charitable trusts for torts o f  the trustees  o r  their
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em p lo y ees .

Sec. 13.36.190. Personal liability for tort committed by trustee. A  trustee  

m ay  be held  personally  liable fo r  a to r t  com m itted  by the trustee, o r by the t ru s te e ’s

agents  or em ployees  in the course  o f  their agency or employment, subject to the rights 

o f  ex o n e ra t io n  or re im b u rse m en t  u nder  AS 13.36.180.

Sec. 13.36.195. Power of settlor of trust, (a) The settlor o f  a  trust a f fec ted  

by A S  13.36.105 - 13.36.295 m ay . by provision in the instrument c rea t ing  the trust if 

the trus t  is c reated  by a w rit ing ,  by oral statem ent to the trustee at the t im e o f  the 

creation o f  the trust if  the trust is created  orally, or by an am endm ent o f  the trust i f  the 

s e t t lo r  re se rv ed  the p o w e r  to a m en d  th e  trust,

( 1) re lieve the trustee from  any or all o f  the duties, re s tr ic t ions ,  and  

liabilities that would otherw ise be im posed  on the trustee by AS 13.36.105 - 13.36.295;

(2) alter o r  d eny  to the trustee any or all o f  the priv ileges  an d  p o w ers  

co n fe rred  on the trustee by AS 13.36.105 - 13.36.295; or

(3) add  duties,  res tr ic tions , liabilities, privileges, o r  p o w ers ,  to  those  

im p o sed  o r  g ran ted  by AS 13.36.105 - 13.36.295.

tb) N otw ithstanding  (at o f  this section, an act o f  the settlor m ay  not re lieve  a 

t rustee from  the duties , restr ic tions, and liabilities imposed on the trus tee  by 

AS 13.36.140. 13.36.145. o r  13.36.150.

Sec. 13.36.200. Power of beneficiary of trust. A benefic iary  o f  a  trust 

a f fec ted  by AS 13.36.105 - 13 .36.295 may, if the beneficiary has full legal cap ac ity  

and acts on full inform ation, by  written instrument delivered to the trustee, re lieve the 

trustee , as regards the benefic ia ry ,  f ro m  any or all o f  the duties, res tr ic t ions ,  and 

liabilities that would o therw ise be im posed on the trustee by AS 13.36.105 - 13.36.295, 

ex cep t  for the duties, restrictions, and liabilities imposed by AS 13.36.140 - 13.36.150. 

T h e  b en e f ic ia ry  m ay re lease the trustee  from liability to the benefic ia ry  fo r  past 

v io la tions  o f  AS 13.36.105 - 13.36.295.

Sec. 13.36.205. Relieving trustee of duties; power of the court. A  co u r t  of 

co m p e ten t  jurisdiction m ay, for cause show n and on notice to the beneficiaries, relieve 

a trustee from  any o r  all o f  the duties and  restrictions that would o therw ise  be p laced  

on the trustee by AS 13.36.105 - 13.36.295 or wholly or partly excuse  a  t rus tee  w ho
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has acted honestly an d  reasonab ly  from  liability for violations o f  A S  13 .36 .105  - 

13.36.295.

Sec. 13.36.210. Liability for violations. If  a trustee v io la tes  a p ro v is io n  o f  

A S 13.36.105 - 13 .36 .295 . the trustee m ay be rem oved as t rus tee  an d  d en ied  

com pensa tion  in w h o le  o r  in part, and  a benefic ia ry ,  co-trustee,  o r  s u c c e s s o r  t ru s tee  

m ay  treat the v io la tion  as a b reach  o f  trust.

Sec. 1336.280. Uniformity of interpretation. AS 13.36.105 - 13.36.295 shall

be interpreted and co n s tru ed  so as to effec tua te  their general pu rpose  to m ak e  un ifo rm

the law of the states tha t  enact the sec tions.

Sec. 13 .36 .290 . D e f in i t io a s .  In A S  13.36.105 - 13.36.295, u n less  the co n tex t  

o r  subject matter o th e rw ise  requires.

( 1) "affilia te"  m ean s  a person  d irectly  or  ind irec tly  co n tro l l in g  or 

controlled by ano ther person  or a person  under  d irect or indirect c o m m o n  con tro l  with 

ano ther  person, in c lu d in g  a person  with w h o m  a  trustee has an ex p ress  o r  im p lied  

agreem ent regarding the purchase  o f  trust investm ents  by each from  the o ther,  d irec tly  

o r  indirectly, excep t  a  b ro k e r  or s tock  exchange:

(2) "relative" m eans a spouse, ancestor, descendan t,  b ro ther ,  o r  sister:

(3) "trust" m eans  an ex p ress  trust only;

(4) " trustee" includes a trustee that is a corporation o r  a natura l  person  

and  a successor o r  subs titu te  trustee.

Sec. 13 .36 .295 . S h o r t  t i t ie .  AS 13.36.105 - 13.36.295 m ay  be c i te d  as the 

U niform  Trusts  Act.

* Sec .  13. AS 13.36.310 is am en d ed  to read:

Sec. 1 3 3 6 3 1 0 .  C h a l le n g e s  to  t r u s t s .  E xcep t  as p rov ided  in A S 3 4 .4 0 .1 1 0 .  

a trust that is co v e red  by  AS 13 .36.035(c) or that is o therw ise g o v e rn e d  by the law s 

o f  this state, or a property  transfer to a trust that is covered by A S  13 .36.035(c) o r  that 

is otherwise governed  by  the law s o f  this state, is not void, vo idab le ,  l iable  to be set 

aside, defective in an y  fashion, o r  ques t ionab le  as to the se ttlor 's  c a p ac i ty ,  on  the

grounds that the trust o r  transfer avoids  o r  defeats a right, c laim , o r  in terest co n fe rred

by law on a person by reason o f  a personal o r  business re la tionship  w ith  the se tt lo r  or 

by way o f  a marital o r  s im ilar  right. [EN T H IS  S E C T IO N , " S E T T L O R "  M E A N S  A
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1 P E R S O N  W H O  T R A N S F E R S  P R O P E R T Y  IN T R U ST ; "S E T T L O R "  IN C L U D E S  A

2 P E R S O N  W H O  F U R N IS H E S  T H E  P R O P E R T Y  T R A N S F E R R E D  T O  A T R U S T

3 E V E N  IF T H E  T R U S T  IS C R E A T E D  B Y  A N O T H E R  P E R S O N .]

4  * S ec .  14. AS 1 . '.36  3 ! 0  is am en d e d  by ad d in g  new  subsections to read:

5  (b) If a trust o r  a p roperty  t ransfe r  to a trust is vo ided  o r  set as ide  u n d e r  fa)

6 o f  this section, then the trust o r  p ro p e n y  transfer  shall be vo ided  or set as ide  only to

7  the extent necessary  to  satisfy the settlor’s deb t to the creditor or other person at whose

8 instance the trust o r  p rope rty  transfer is vo ided  or set aside and the costs  and attorney

9 fees a l lo w ed  u n d e r  the ru les o f  court.

10  (c) If a trust o r  a p roperty  transfer  to a trust is vo ided  or se t  aside u n d e r  (a)

11 o f  this sec tion , an d  if  the cou r t  is sa t is f ied  that the trustee has not ac ted  in bad  faith

12 in accep ting  or a d m in is te r in g  the p roperty  that is the subject o f  the trust,

13 (1) the  trustee has a first an d  param ount lien against the p roperty  that

14 is the subject o f  the trust in an am ount equal to the entire cost, including attorney fees,

15 p ro p e r ly  incurred  by the trustee  in a d efen se  o f  the action or p roceed ings  to void o r

16 set aside the trust o r  the  p roperty  transfer;

17 (2) the trust o r p roperty  transfer  that is vo ided  or set aside is subject

18 to the p ro p e r  fees, cos ts ,  p reexisting  rights, claim s, and interest o f  the trustee and  any

19 p re d ece sso r  trustee that  have not ac ted  in bad  faith; and

20 f3) the beneficiary, including the settlor, m ay retain a distribution m ade

21 by exercis ing  a trust p o w e r  or d iscretion vested  in the trustee o f  the trust, if the pow er

22 o r  d iscre tion  w as  p ro p e r ly  exerc ised  b e fo re  the co m m en cem en t  o f  the action or

23 p roceed ing  to vo id  o r  se t  aside the trust o r  p roperty  transfer.

24  (d) In this sec tion , "settlor" m eans a person who transfers property in trust and

25 includes a person  w h o  furnishes the p roperty  transferred to a trust even  if the trust is

26 c rea ted  by an o th e r  person .

2 7  * S ec .  15. AS 13.36 is a m e n d e d  by adding a n ew  section to read:

2 8  Sec. 13.36 .320. P e n a l ty  c lause . A provision in an inter vivos o r  testamentary

29  trust purporting  to p en a liz e  a beneficiary  by charg ing  the bene fic ia ry ’s interest in the

3 0  trust, o r  in a n o th e r  m an n er ,  for instituting a proceeding to cha llenge  the acts o f  the

31 trustee or o th e r  f iduc ia ry  o f  a trust, or for instituting other proceed ings relating to the
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trust, is enforceab le  even  if probable cau se  exists for instituting the p ro ceed in g s .

* Sec. 16. AS 13.38.060 is repealed  and reen ac ted  to read:

Sec. 13.38.060. Bond premium and discount; other obligations; increase 

as  incom e, (a) A bond  or o ther ob ligation  for the paym ent o f  m o n ey  is p rincipa l at 

its inventory value excep t  as provided in (b) o f  this section. T he trus tee  m ay  not m ake 

a provision for am ort iza tion  o f  a p rem iu m  or for accum ulation  fo r d iscoun t,

(b) Unless o therw ise  provided in the trust instrument, an increase  in the value 

o f  the following ab o v e  inventory  value is d is tributable  as incom e:

( 1) a ze ro  coupon  bond:

(2) an annuity  contract before  annuitization;

(3) a life insurance co n trac t  before the death  o f  the insured ;

(4) an interest in a c o m m o n  tpjst fund; in this p a rag ra p h ,  " co m m o n

trust fund" has the m ean in g  given in 26 U .S.C . 584 (Internal R e v e n u e  C ode):

(5) an interest in a l im ited  liability co m p an y ,  l im ited  liability

partnersh ip , or a l im ited  partnership; and

(6 ) an o th e r  obligation for the paym ent o f  m o n ey  if  the m o n ey  is 

payab le  at a fu ture  tim e under a fixed, variable, o r d isc re tio n a ry  sch ed u le  o f  

appreciation  and if  the paym ent exceeds the price at which the o b l ig a t io n  w as issued.

(c) The increase in value of the obligations described  in (b) o f  this sec tion  is

d is tr ibu tab le  to the beneficiary who w as  the incom e beneficiary  a t the tim e o f  the

increase. The increase is distributable from  the first cash ava ilab le  from  the principal 

or. if cash is not ava ilab le  from the principal,  when cash is first av a ilab le  from  the 

principal due to a sale, a redem ption, or another disposition. W h e n  an un rea l ized

increase is distributed as income from principal, the principal shall be  re im bursed  when

the increase is realized.

(d) In this section, the increase in value o f  an obligation  d e sc r ib ed  in (b) o f  

this section is not ava ilab le  for distribution unless the trustee rece ives  ca sh  on accoun t 

o f  the obligation.

* Sec. 17. AS 13.41.005 is am ended  to read:

Sec. 13.41.005. Application. Except as provided bv AS  13.06.068, this 

[THIS] ch ap te r  app lies  to the d isposition at death o f  the fo l lo w in g  p ro p e r ty  acqu ired
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1 by a m arr ied  person:

2 ( 1) all personal p roperty , w h e re v e r  situated,

3 (A ) that w as acqu ired  as or  becam e, and  rem ained , com m unity

4 property  u n d e r  the laws o f  ano ther ju r isd ic t io n :  or

5 (B) all or the p ropor tionate  part o f  w hich  w as  acquired  with the

6 rents, issues,  o r  incom e of. o r  the p ro c eed s  from, o r  in ex c h an g e  for, that

7  co m m u n i ty  p ro pe rty :  or

8 (C ) traceable to that c o m m u n i ty  property ;

9 (2) all o r  the proportionate  p a r t  o f  any real p rope rty  s i tuated  in this

10 s tate that  w as  a c q u ired  w ith  the rents, issues , o r  incom e of, the p ro c eed s  from, or in

11 ex ch an g e  for, p ro p e r ty  acqu ired  as o r  that [W H IC H ] b ec am e ,  an d  rem ained,

12 com m unity  property  under  the laws o f  ano ther jurisdiction, or property  traceable to that

13 co m m u n ity  p ro p e rty .

14 * Sec. 18. AS 13 .4 1 .0 1 0  is am en d e d  to read:

15 Sec. 13.41 .010 . Rebuttable presumptions. Subject to AS  13.06.068. in [IN]

16 determ ining  w h e th e r  this ch ap te r  applies to specif ic  property, the fo l low ing  rebuttable

17 p resum ptions  app ly ;

18 ( U  p ro p e r ty  acqu ired  d u r in g  m arr iage  by a  sp o u se  o f  that  m arriage

19 while dom ic iled  in a ju r isd ic t ion  under w hose  law s property co u ld  then be acquired  as

20 c o m m u n ity  p ro p e r ty  is p re su m ed  to have been  acquired  as o r  to hav e  becom e , and

21 I rem ained , p roperty  to  w h ich  this chap te r applies:  and

22 (2) real property  situated in this state and personal p roperty  w herever

23  s ituated  acqu ired  by  a m arr ied  person w hile  d o m ic iled  in a ju r isd ic t io n  u nder  w hose

2 4  laws p roperty  co u ld  not then be acquired  as  co m m u n ity  p roperty ,  title to w hich  was

2 5  taken in a fo rm  th a t  c rea ted  rights o f  su rv ivorsh ip ,  a r e  [IS] p re s u m e d  not to be

2 6  property  to w h ich  th is  ch ap te r  applies.

2 7  * S ec .  19. AS 3 4 .4 0 .1 10(d) is am ended  to read;

28 (d) A  cause of action or claim for relief [PERSON M A Y  N O T  BRING AN

2 9  A C T IO N ] with  re sp e c t  to  a  fraudulent transfer [C L A IM  A L L O W E D ]  under (b)(1)

3 0  o f  this section, or otherwise, is extinguished unless the action is brought as to a

31 person who [IF T H E  PERSON]
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( I ) is a cred itor when the trust is created [U N L E SS T H E  A C T IO N  IS 

B R O L 'G H T l within the later of

(A) lour years af te r  the transfer is made: or 

‘ B » one year after the transfer is or reasonably could  have been 

d isco v ered  by the person; or

(21 b eco m es  a creditor subsequent to the transfer in to  t r u s t  [U N LESS 

T H E  A C T IO N  IS B R O U G H T ]  within four years  after the transfer  is m ade.

* Sec. 20. A S  54.40.1 ID is am ended  by adding a new subsection to read:

If) If  a trust contains a transfer restriction allowed under fa) o f  this section, the 

transfer restric tion prevents  a creditor existing when the trust is c reated , a person w ho 

vjbsequently  b eco m es  a creditor, o r  another person from asserting any  cause  of action 

o r  c la im  for re lie f  against a trustee o f  the trust or against o thers  invc  ved in the 

prepara tion  o f  fund ing  o f  the tra - t  for conspiracy  to com m it  fraudu len t  conveyance ,  

aiding and  abetting  a fraudu len t conveyance , or participation in the trust transaction. 

T he cred itor and o ther person prevented from asserting a cause o f  ac tion  or claim for 

relief is l im ned  to recourse against the trust assets and the settlor to the extent allowed 

under  AS 54 .40 .010 .

* Sec .  21. AS 15.12.506 and AS 15.56.095 |a) are repealed.

* Sec. 22. C O U R T  R I  LES, a 1 AS 15.56.17 5 i c >. enacted by sec. 12 o f  this Act. changes

Rule 24. A laska Rules o f  Procedure, bv allowing a beneficiarv, o r  the a t to m es  general . . . .

and certain  co rpora tions  u n d e r  certain  circum stances , to intervene in an ac tion  on a contract 

* against a trustee w ithou t satisfy ing  the criter.a in the court rule.

ib i  AS 15 .56 .IS S id i.  en ac ted  by sec. 12 o f  this Act. changes Rule 24. A laska  Rules 

o f  C ivil P rocedure , by a llow ing  a beneficiary to intervene in a tort ac tion  aga ins t  a trust 

w ithou t  satisfy ing the c r ite r ia  in the court pale.

* Sec. 23. AS 15.06.06S. enacted  by 1 o f  this Act. does not apply to a  will except for 

the w ill o f  a person  dy ing  on or af te r  the effective date o f  this Act.

* Sec. 24. AS 15.56.045. enac ted  by sec. 9 of  this Act. AS i 3.36.105 - 13.36.295, enacted

by sec. 12 o f  this A c t.  AS 1 3 .3 6 .3 1U. am ended  by secs. 13 and 14 o f  this Act. and 

AS 13.36.320, en ac ted  by sec. 15 o f  this Act. apply only to

i l  • tes tam entary  trusts created by wills, or codicils, o f  perso n s  dying  on o r
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a l te r  the effec tive date o f  this Act regardless o f  w hen  the trusts and co d ic i l s  arc execu ted ;

(2) nontestamentary trusts created on  or after the effective date o f  this Act; and

(3) tes tam entary  or non tes tam entary  trusts that are reg is te red  o r  re reg is te red  

a f te r  the effective date o f  this Act if the registrations state that the trusts will he governed  'v 

this Act.

* S ec .  25. AS 13.38.060. as am ended  by <ec. 16 o f  this Act. d o es  not app ly  to a trust 

un less  the trust is c reated  on or after the effec tive date  o f  this Act.

* Sec. 26. AS 1 3 .3 6 .175(C) and 13.36.185*d>. en ac ted  by sec. 12 o f  th is  A ct.  take effect 

on ly  if sec. 22 o f  this Act receives the two-thirds m ajority  vote o f  each  ho u se  required  by art. 

IV, sec. 15. Constitu tion  o f  the State o f  A laska.
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12  C F *  Fiduciary Pow ers o f National B anks Fiduciary Laws and PaaulaL'ont

Title 12 — Banks and Banking
Chapter 1 — Bureau of thg Comptroller oi the Currency 
Department of the Treasury
Part 9 — Fiduciary Powers of National Banks and 
C&lQCtlw Investment Funds
Sec.
91 Definitions.
92 Applications.
9.3 (Reserved).
9.4 Consolidation or merger of two o* mora national

banks.
9.5 Adoption of policies and procedures with re­

spect to brokerage piacomont practices.
96 (Reserved).
9.7 Adm nistraikn of tiducia*y powers
96 Books and accounts.
9.e Autft of trust department.
9.10 Funds awa'tlng Investment or distribution
9.11 investment of funds held as fiduciary.
9.12 Self-deailng.
9.13 Custody Of Investments.
9.14 Deposit ui securities w’th etato authorities.
9 15 Compensation of bank
916 Receivership or voluntary liquidation of bank.
017 Surrender of fiduciary powers
9ia Collective investment.
919 Forma
9.2C Registration of national tank transfer agents
9.21 Applications for stays of dlscip mary ssnctions
822 AppUcat'onc for iwew o< final disciplinary sanc<

tiona

Authority. Sec. 1.76 Btflt 668(12_LLSjC.92ai^od£ .̂ 
5240. bs iWPBHB tlU L'.&.u «T)
Effective as of April G. 1963 as amended through 
Decembe'23. 1082
§9.1 — OeflnWoni.
For the p jrpoeec Of this regulation, the term:

(a! ‘Account* means tne truet, ootste or othe* 'iducia/y 
rolst onshlp which has bocn established with a bank,
(o) ‘Fiduciary* moara a bank undertaking to act done 
or jointly with others primarily for the benefit of another 
in all matters connected with its undertaking and In­
ductee trustee, executor, administrator, reo'stra* of

tlocks end bcrno* guardla* of estates, assignee, re­
ceiver, oommrttee of estates ot lunmics, managing 
agent and any other similar capacity.
(C) 'Fiduc ary powers" means the power to act in any 
fiduciary capacity authorized by the Act of September 
2B, 19A?, 769UV660. 12U.SC 92c Under that Aci, a 
national ban* may bo authorized to act, when nol fn 
contravention of local 'aw, as lru6tea, executor, admin- 
Igtrator, registrar of stocks and bonds, guardian o' 
estates, ess gnee, receiver, co-̂ miiiee of estates of 
lunatics, or in any other fiduciary capacity wh.'ch state 
banks, trust companies, or other corporations which 
came Ir.to competition wim the nat'onaf bark nay 
exercl63 under local lew.
(d) ‘Fiduciary records’ means al' matters which arc 
written, transcribed, recorded, received c' othe'w'se 
come into possession of a bank and ore nscos6ary to 
preserve Information concerning the acts and events 
relevant to the fiduciary activities of a bank,
(•) ‘Guardian* means ihe guardian or comm Hoc by 
whatever nemo employed by local law. of the estate of 
an infa't, an Irocmpetont Individual, an absent individ­
ual, or a competent individual over wnose estate a court 
has taken jurisdiction, other than under bankruptcy nr 
insolvency laws;
(f) ‘Investment authority' mears tne respons'bllty 
conferad by action of law or a prov cicn of an appropri­
ate governing hetrurerii io make, select or change 
Investments, rev ew Invcetmeni decisions mode by 
others, or to pmvide Investment sdviCO or counsel to 
others;
(g) 'Local law' means the law o' the et&ie or other 
jurisdiction governing the fiduciary relationship.
(h) ‘Manag'na agent* moans the fiduciary relationship 
assumed oy a bank upon the creation of an account 
which names lhs bank as agent and confers investment 
discretion upon the bank.
(i) ’State bank" means any bank, trusi company, sav­
ings bank, or other banking insiiuor, which ;s not s 
national bank end the princlpoloff'coofwhlch I*'ocatec 
in the District of Columbia, any state, commonwwnh.cr 
territorial posccealon of the United Stats*:
(j) ‘Trust dapartment" means that group or groups o' 
officers and employees of a bunk organized under ths 
supervision of officcm or employees to whom ara dee- 
Ignated by the board o'director* ths performance of the 
fiduciary responsibilities of the bank, whether or not tho 
group or groups are so named;
(k) ■Bank" shall include two or moro banks which are 
membO'G of the oame affiliated group with respect to 
any fund established pursuant to §0.18 cf this pan o' 
which any of such affiliated banks Is tMloa, or two cr 
more of such affiliated banks are oo-lrusiees;
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(I) 'Custodian under a Uniform Gifts to Minors Acl“ 
means an ecoosirl oetobiisnod pursuant to e state 'aw 
which Is Biibsiani ally similar to the Uniform G'Mi to 
Mmcrs Act as published By me Ame’de Law 'n6t tulB 
and with respect to wh-ch he bank operates sueh 
account has established to he satisfaction of the 9ec- 
retary of me Treasury trrat it has dutiss and respo"6'blll- 
ties s'milar to duties and responsibilities of a trustee or 
guarpiar.
§9  7 —  Applicat ions .

A nations', Bank dosing fo cxeroioe fiduciary powers 
sha'l *i e an appiicat on with the Comptroller of the 
Currg-cycursuantto 12CFR5.26, but an application to 
exerc'se lidjclary powers By a national bank Mod to 
trust powers ehal' be died puruant to 12 CFR 5 22
§ 9  3  —  ( R e s e rv e d ) .

}9.4 — Consolidation or merger of two or more national 
banks
Where two or more national benks ooneo'ldate or me'ge, 
and eny one of such banks has. prior to such corscfica- 
ticn or merger, received a permit from the Board ot 
Governors of the Federal Resenre System or the Comp­
troller pf the Cur’ency to exercise fiduciary powe's 
whlcn is In force et tho timo of the consolidation or 
merger, me 'ghis existing under such pefmlt pass to 
tho rosuftirg bank, and he reeult'ng bankmay exo'Clse 
*uch fiducla'y powers In the same manner and to the 
same extent as the bank to which such permit was 
originally issued; and no new application to continue to 
exercise such powers is necessary. However, where 
the namoorchsriar number of tna resulting benkcflfers 
from that of tho bank to which tho right to exerciae 
fiduciary powers was originally granted. Ir order that the 
records of tho rosulting oank may be complete and that 
it have co'-ve-lent evidence cf Its right to exercise 
fiduciary powers, th# Comptroller of the Currency will 
issue a cartificata to that bank 6hOW,"Q ltd right to 
exercise [he fiduc ary powe'6 theretofore granted to 
any cl the national banks participar.ng in :no consolida­
tion O' merger.
§9,5—Adoption ofpoiicles andprocoduras with respect 
to brokerage ptflcomint practices.
Each national ba-k exorcising Investment discretion 
(as de'med in 12 CM 12 2(c)) with respect to an 
account s’*s" adopt and torew written policies ana 
procedures in;endedtoen«urethBt its brokeregepiacc- 
rrent p'actlcse comply wl’.f> all appTcaote iaws and 
regulotiors. Among other relevant matte's, such written 
policies and procedures shoo'd address where appro­
priate, (.) the selection of pe'ions to effect securities 
tronsactons and the eva jation of the reasonableness 
of sny b'ckeraop commissions paid to such persons 
(mending the factor* considered In tnaae Cetermlna- 
tonn). (II) any acquisition of sarMees or products, in- 
ciuflir.g research services, in ratum for brokerage 
commisjionc: (III) ihe ai'ocatton of research or other

services among accounts, including those which did 
not generate commissions to pay fur such resea’ch o' 
other services; and (Iv) the need in appropriate in- 
6iances. to make d 8Clos*re$ concerning such po'lc’es 
and procedures to prospecttve and existing customers.

§9.9—(Reserved).
§9 7 — Administration of fiduciary powara.
(a)(1) The board O' directors Is responsible for the 
proper exexite o’ fducary powers by the bonk An 
mBftsrs per,'nsnl thereto, ircluding the determination of 
poiic as. the investment and disposition of proparry 
he'd ir e flduclav capacity, and the direction and 
review cf the actions 0! all office’s, employees, and 
committees utPied By the bank n tho oxo’ciee of rtB 
fid jciti’y powe's, ere the responsibility of the botrd. In 
diecharg ng this responsibility, the board of directors 
may assign, by action duly entered In the minu',09, the 
administration of such of the bank's fiduciary powors as 
it may consider proper to assign to such directors) 
officers), employee) or committees) as It may desig­
nate
(2) No fiduciary account shat bo accepted without the 
crior epprova'of tho board, or of the dir ector(e), officers), 
or commi:tec(6) to whom the boa'd may have desig­
nated the pedcrmance of that responsibility. A  written 
record shall bo Tade of such acceptances and of the 
relinquishmsnt cr c'osino out of all fiduciary accounts. 
Upon th» acceptance of a” account for which the bank 
has investment'asponelor,ties, a prompt review at the 
assets shall be made. The board shall also ensure that 
at least once during every calendar year thereafter, and 
wlth n 15 months onhe 'oct review, all the assets hold in 
or for each fiduciary account, where the bank has 
investment responsibilities are reviewed to determine 
the advisability of retaining or disposing of such assets
(b) Ail uff cers and employees taking pad In the opera­
tion oft-e trust department sha'l be adequately bonded
(c) every national bank exorcising fiduciary powe’s 
shall designsta. employ or retain legal couneoi who 
sha'l be readily ava'leofe to pass upon fiduciary matters 
and to ndviea the bank and its trust department
(d) rhe trust depalment may uti'iio personnel and 
facl’ltles of other departments of the bank, and ether 
departments of me bank may u«lli20 personrel and 
facl.ltles of the trust depedment only to the extent not 
prohibited bylaw. Every national bank examining fidu­
ciary powers shall adopt written polices and proce­
dures to ensure that the Federal securities laws are 
compiled wim in connection with any decision or recom­
mendation to p'U’Chaso or cell any security. Such po>i* 
cies ana procedures, in particular, shall ensu'e that 
national bank trust departments shall not use materiel 
Inside Information In connection with any decision of 
recommendation to purchase or sell any security.
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g.8 — Books and accounts.
5) Every netlonaJ bank exercising fiduciary powers 
hall keep He fiduciary records separate and distinct 
•0m cthof records of tna bank. Alt fiduciary records 
Mil oe so kept and retained for such t;me as to enable 
•** bank to furnish such inlormaven or report9 with 
japed tfiereto as may be reqjired by tne Comptroller 
4 the Currency. The fiduciary -ecords sna1! contain ful 
ifo/matioi'i relative to each account,
0) Every such national bank sha;1 keep an adequate 
ccord of all pending litigation to which it is a pary in 
trrect'on with its oxcrclio 0' flductary powor6.
:! Solely for purposes of exam nation by the Comptroi
*  of the Currency, a national bank 8h8'l retain the 
icords naqu'red by thle Pad for a penod of 3 years t'om 
ie talrtr of lerminafonof the fiduciary account 'elat’on- 
Np to which Ihe records relate or of llllgnllon re'at^g to 
uch account, unless applicable law speclfica! y pro 
crloes a different period
e.e — Audit of trust department.
\ committee of directors, exclusive of arty ectwe off ­
er* of the bank. oha'I al least once during each 
aiendar year and within 15 months of ihe ‘as: Such 
edit. make suitable audits of the trust department or 
auce suitable aud:ts to be made by auditor; respon­
se only to ihe board of electors and Et such time oha 1 
scertaJn whether tho deportment has been adrnir - 
tered In accordance with law, this regulation and 
ound fiduciary principles The board of directors may 
lect. in lieu of such perodlc audits, to adopt an 
dequato continuous audit system. A report gl the 
udits and examination reqjired under thi6 section. 
Dgether wltn the action taken thereon, shal be noted in 
V) minutes of the board of directors
0.10 — Funds awaltirg Investment or distribution.
a) Funds held by a nation*' bank -n e ficiiCiany capacity 
hlcn arc awaiting investment cr dlstribut on ana1' no:
*  held unlnves;ed or undistributed any longer t*an is 
satcnabio for the proper manaqament of the account, 
iach nations' bark exercl&ng fiduciary powers shall 
•dopt and fellow written policies and procedures in- 
mded to ensure hat the maximum rate of return 
vaiaoe far trusktuafity. short-ter.r l-vestments is 
btainod upon \ 1nd6 so hald. consistent with the re* 
luiroments of tf'o governing Instrument and 'ccs' law 
uch policies and procedures sna'i fake into cons dera- 
on all relevant factors, including but not limited to the 
ntlc'pated return that could be obte/ned while the cat* 
amair- s uninvested or undistributed, the cost of invest­
ee «uch funds, ard the anticipated need for the lunds.
0) Fungs hpld m trust by « nattnnwl hank IncludJufl 
lannging aggncylaecoyftU, iwi ftng-lnvflfitrnRnf nr. 
fBlrlbuilon mav. untoe pronlblted by the instrument 
resting tnouy omonnrat lew, trg-depggTtea In the 

or savings or other deportment of th«55nk.

provided that t shal: fi-»i • ct aside under control Df the 
1rus‘ department es collateral security:
(1) Direct obligations of the Un:ted States, or other 

obligations fully gua1 anlecd by the United States 
as to prfnplpa1 and Interest, or

(2) Readily ma'keishle securities of ihe classes h 
Which stoto banks oxorcising fiduciary powers 
are a.tborized or perm,fled to invest trust 'undS 
under tM laws of ihe stale In which such na. 
tiona bank is located; or

(3) Other read'ly marketable securities that qua'fy 
as investment securities pursuant to the Invest­
ment Securities Regulation uf the Ccmpl'oller 
of the Cumency, 12 CkR Chapto* 1. Pari 1.

Tne secuflt es so depos.'tnd or securities «uhn'itutert 
therefore as collalorai shall at all times tx» at cast aqua' 
in face value to the amount of tru6t funds so depos led, 
but such security shall not be required to the extent that 
the fjnd« so deposited are insured by the Fede'el 
Deposit Insurance Corporation. The requirements of 
this section pro mot when qualifying assets of the bark 
are pledged to secure a deposit In compile, >ce wrih 
local law. and no dup’icete pledge shall be requirad in 
such case
{9.11— Investment of funds held as fiduciary
(a) Funds heid by a M'Jona! bank in a fiduc ary capacity 
shall be invested ir accordance with the 'netrymqnt 
establishing the fiduciary relationship and local aw, 
When such instrument does not specify the characleror
olass of invcatm.ont6 to bo made and does not vest in the 
bank, its directors or us owicera a discretion in the 
matter, funds hole pursuant to such Ics'rument shs't ca 
invested In any Irvestmant In which corporate IlcuC'fir- 
i'es may invest under local law.
(b) ,f, under local law. corporate fiduciaries appointed 
by a court are pe'mittoc Ic oxorciaa a discretion In 
investments, or if a nations' bank acting as ‘iduciary 
under appointment by 0 coon is vested with a alscrflHor 
In Investments by en order of such court, funds cl such 
accounts may be Invested h investments which ara 
pe'mlrtcd by local law. Otf-orwfoo, a national bank 
acting sb ffiuciory under appointment by a court must 
make an investment of funds ir euch accou'ts unde' 
an order of that court. Such o'dera in elthe' case phqii 
bs preserved with Die fiduciary records of the bank
(c) The collective Investment of funds rccc'ved or held 
by a national bank as fiduciary s governed by §9.16.
(d) As a part of each examination of the trust department 
of a nations' bank and aa provided by the Comptroller's 
Handbook for N o!low ' Trust Examiners, the Comptrol­
ler of the Currency wi'l examine the Investments hold by 
such bank as fduciary. including the Investment ol 
funds under the provisions ol §9.16, in order to deter­
mine whether such investments aro In accordance with 
low. this regulation and sound fiduciary principles

1 0



UNIFORM TRUSTS ACT
Table of Jurisdictions Wherein Act Has Been Adopted

Jur isd ict io n Law s Ef fe c t iv e  D a t e S t a t u t o r y  C i t a t i o n

L o u is ia n a  ........ 1 9 6 4 .  N o .  3 3 8

1 9 4 1 . ; .  1 3 6  
1 9 5 1 ,  C.  1 9 3

1 9 3 9 .  c 1 9 7  
1 9 i l .  p.  2 5 C  
1 9 4 3 .  C. 30 8  
1 9 5 7 .  N o .  1 6 0

7 - 2 9 r l 9 6 4

6 - 1 * 1 9 4 1  
3 - 1 6 - 1 9 5 1 *

7 - 1 - 1 9 3 9
8 - 2 1 - 1 9 4 1  
2 - 1 0 - 1 9 4 3 *
9 - 1 - 1 9 5 7

L S A - R . S .  9 : 1 7 2 5 ;  9 : 2 0 6 2 ;  9 .2 0 6 3 ;  
9 : 2 0 6 5 ;  9 :2 0 8 4  to  9 :2 0 8 6 ,  
9 : 2 1 1 2 ;  9 : 2 1 1 4 ;  9 : 2 1 2 2 ;  9 . 2 1 2 4  
t o  9 : 2 1 2 6 ;  9 : 2 1 9 6 ,  9 :2 2 0 7 ;  
9 : 2 2 0 8 .

N . R . S .  1 6 3 . 0 1 0  10  1 6 3 . 2 1 0 .
N M S A  1 9 7 6 ,  S5  4 6 - 2 - 1  to 

4 6 - 2 - 1 9 .
G . S .  § §  3 6 A - 6 0  to 3 6 A - 8 4  
6 0  0 k l . 5 t . A n n .  5§  1 7 5 . 1  to  1 7 6 . 2 3 .  
S O C L  5 5 - 4 - 1  t o  5 5 - 4 - 3 6 .
1 5  V . I . C .  55  1 0 9 1  to  l l l l .

N e v a d a  ..........................
N e w  M e x i c o .............

N o r t h  C a r o i ln a  . . .
O k l a h o m a ....................
S o u t h  D a k o t a  —  
V ir g in  is lands  . ..

•  D a l e  o I a o c ' o v a l .

Historical Note

The Uniform Trusts Act was approved by form Stow Laws and the American Bar
the Conference of Commissioners or. Ur.i- Association in 1937.

P R E F A T O R Y  N O T E

T h e  U niform  T r u s t s  Act. adop ted  by the  N a t io n a l  C o n fe ren ce  o f  
C om m iss ione rs  on U n ifo rm  S ta te  L aw s a t  its  m e e t in g  a t  K a n s a s  City, 
M issouri ,  S e p te m b e r  20-25, 1937 h as  been in p ro cess  o f  p re p a ra t io n  
s ince  1931. The  pro jec t  o f  d r a w in g  such  an  a c t  w a s  f i r s t  s u g g e s t e d  by 
th e  T r u s t  Division of the A m erican  B u n k e rs  A ssocia t ion  a n d  has been 
c a r r i e d  th ro u g h  by th e  C om m iss ioners  on U n ifo rm  L a w s  w ith  the advice  
o f  the  T r u s t  Division of the  B a n k e rs  A ssoc ia t ion  an d  th e  h e lp  o f  m an y  
o th e r  law y ers  and bu s in e ss  men. C om m it tee s  f ro m  the  A m er ican  B a r  
A ssoc ia t ion ,  Illinois Bar Associa tion, Minneapolis B a r  Associa t ion ,  
A m er ican  Associa t ion  of L aw  Schools, a n d  o th e r  ag en c ie s  h a v e  crit icized 
the  a c t  and  m ad e  su g g e s t io n s  for its  im p ro v em en t .  Six  d r a f t s  have  
been  considered  a t  the  an n u a l  m ee t in g s  o f  the  C o n fe ren c e  a n d  d e b a ted  
sec tion  by section.

T he  p u rp o se s  o f  th e  U n ifo rm  T r u s t s  Act  a rc  th re e  ir. n u m b e r :

(1> To do a w ay  w ith  a few  obso le te  and  ur . jus t  ru le s  o f  t r u s t  law 
which have  come a b o u t  t h ro u g h  u n fo r tu n a te  judicial  decis ions  or a re  
s u rv iv a ls  o f  ancien t  p r o p e r ty  law;

(2) To c la rify  and  t ig h te n  th e  ru les  r e g a r d in g  loyalty  by  a  t r u s t e e  to 
t h e  in te re s t s  o f  his beneficia ry ,

(3) To re lax  a few  eq u i ty  ru les  r e g a rd in g  t r u s t  a d m in is t ra t io n ,  u n d e r  
c a re fu l  re s t r ic t ion ,  in o rd e r  to facili tate  convenience  in the  a d m in is t ra  
t ion  o f  t ru s t s .
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TRUSTS ACT
(1) Change of Obsolete or Unjust Rules.
1. Bank Account for Special Debts. U n d e r  th e  c om m on Saw deci­

s ions it h a s  been  held t h a t  i f  a d e b to r  s e t s  u p  a b a n k  a cc o u n t  to pay 
dividends,  he  is t r u s t e e  o f  t h a t  a cc o u n t  f o r  the  s to c k h o ld e rs ,  b u t  if  he 
s e t s  up a b a n k  a cco u n t  to p ay  b o n d h o ld e rs  coupons,  he is n o t  a  t ru s te e  
f o r  the  bondho lders .  I t  is g e n e ra l ly  a d m i t te d  t h a t  th is  is a  dis t inc t ion  
w i th o u t  ju s t if ic a t io n  and t h a t  all  s u c h  acco u n ts ,  inc lud ing  pay  roll 
a ccoun ts ,  shou ld  be d eem ed  to be  he ld  in t r u s t  fo r  th e  spec ia l  c lass  o f  
c red i to rs  nam ed .  Section 2 o f  th e  U n ifo rm  T r u s t s  A c t  so  prov ides .  This 
does  n o t  m a k e  th e  b ank  a t r u s t e e  fo r  anybody .

2. T he  ru le  o f  " f i r s t  in, f i r s t  o u t , "  o r  C lay to n 's  case,  h a s  b e e n  usua l ly  
app lied  to w i th d raw a ls  by  a t r u s t e e  f ro m  a f u n d  o r  a c c o u n t  c o n ta in in g  
t h e  a s s e t s  o f  two o r  m ore  t ru s t s .  T h e  t r u s t e e ,  by  a m e r e  ru le  o f  th u m b  
a n d  no t  o f  logic, is d eem ed  to have  d ra w n  o u t  fo r  his o w n  p u rp o se s  and 
s to len  f i r s t  the  f i r s t  m oneys  p u t  into th e  acco u n t .  A m u ch  f a i r e r  ru le  Is 
t h a t  he be  deem ed  to have  s to len  f ro m  th e  se v e ra l  t r u s t s  in p ro p o r t io n  to 
t h e  a m o u n t  o f  c ash  or c red i t  th ey  h a d  in th e  m ixed f u n d  a t  th e  time. 
T his  c h a n g e  is m ade  in Section 15 o f  th e  U n ifo rm  T r u s t s  Act.

3. Violation of Oral Trust o f Realty. T h e  m ajo r i ty  o f  A m erican  
decisions p e rm i t s  a  g r a n te e  of r e a l ty  on  o ra l  t r u s t  f o r  th e  g r a n t o r  o r  a 
th ird  pe rson ,  who s e t s  up  th e  S t a tu t e  o f  F r a u d s ,  to k e e p  the  rea l  e s ta te  
a s  his own, and  do not en fo rce  a n y  implied t r u s t  a g a i n s t  him. The  
m inor i ty  A m e r ic an  ru le  and  the  E n g lish  ru le  compel su c h  t r u s t e e  to 
r e tu r n  th e  p ro p e r ty  to the  g r a n to r  i f  th e  t r u s t e e  e lec ts  to s e t  up  the 
S ta tu te ,  Ir. o rd e r  to p r e v e n t  the  g r a n te e - t r u s t e o  f ro m  be in g  u n ju s t ly  
enriched  a t  the  e x p en se  o f  th e  g ra n to r .  Section  16 o f  the  U n ifo rm  
T r u s t s  A c t  a d o p ts  this l a t t e r  m o re  e q u i t a b le  ru le  by  the  U3e o f  a  
c o n s t ru c t iv e  t ru s t .

4. Contract Liability of Trust Estate. A t  com m on  law th e  co u r t  o f  
]3w did n o t  recognize  the  t r u s te e  os t r u s t e e  a s  b e in g  a legal p e rso n .  H e  
could no t  bo sued  a t  low on a c o n t r a c t  he h ad  m ad e  a s  t ru s te e ,  b u t  
act ion  a t  law  had to be a g a in s t  the  t r u s t e e  in his indiv idual  capacity ,  
collection o u t  of  his individual a sse ts ,  a n d  th en  a  r e im b u r s e m e n t  o f  the 
t r u s te e  by  the  t r u s t  e s ta te .  In eq u ity  the  c o n t r a c t  c r e d i to r  could  s u e  the 
t r u s t e e  as such  in cer ta in  cases.  I t  has  b e e n  fe l t  t h a t  this d isab il i ty  o f  
the  c o n tra c t  c red ito r ,  which is due  to the  a n c ie n t  d is t inc t ion  b e tw ee n  law 
and  equ ity ,  shou ld  be removed, in the  in te r e s t  o f  fac i l i ta t in g  collection of 
c la ims f ro m  t r u s t  e s ta te s .  Section  12 o f  th e  U n ifo rm  T r u s t s  A c t  a llows 
su i t  a g a in s t  the  t r u s t e e  as such  a t  law  if  th e  c o n t r a c t  w a s  w ith in  the  
p o w ers  o f  the  t ru s te e  to m ake ,  an d  if no tice  is given to the  benefic ia r ies  
so  t h a t  th ey  can in te rv en e  in the  r a re  c a s e  w h e re  th e y  m ay  ob jec t  to 
collection f ro m  the t r u s t  e s ta te .

5. Tort Liability of the Trustee and Trust Estate. T he  sam e  
dist inct ion  m en t io n ed  above  r c g a rd fn g  c o n t r a c t  liability applied  in the 
law c o u r ts  a t  common law re g a r d in g  t o r t  liabili ty and  th e  act ion  n t  law 
had to be a g a i n s t  the  t r u s t e e  in his p r iv a te  capacity .  F o r  th e  sam e  
re a so n s  m en t ioned  above  r e g a r d in g  c o n t r a c t  liabili ty, it  is f e l t  t h a t  the  
t o r t  c red i to r  should  have  an o p p o r tu n i ty  to su e  th e  t r u s t e e  in his 
r e p re s e n ta t iv e  capacity  and  collect  o u t  o f  th e  t r u s t  p ro p e r ty ,  on  notice to 
the  ces tu is ,  if the t o r t  is one fo r  which the  t r u s t e e  could g e t  r e im b u r s e ­
m en t .  Th is  is provided by Section U  of th e  Act.

Section 13 o f  the Act s e t t le s  a q u e s t io n  a b o u t  which  th e re  h a s  been 
d o u b t  in the  decisions and prov ides t h a t  a  t r u s t e e  is en t i t le d  to e x o n e r a ­
tion o r  r e im b u r s e m e n t  fo r  t o r t  liability only if  n e i th e r  he nor  his
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em p lo y e e  w a s  g u i l ty  o f  p e rso n a!  f a u l t  in c o m m i t t in g  tho to r t ,  o r  i f  th e  
t o r t  w a s  a  com m on incident  o f  b u s in e s s  o f  tho  ty p e  th e  t r u s t e e  w a s  
r u n n in g  fo r  the  t r u s t ,  o r  if  the  t r u s t  e s t a t e  w a s  en r ic h ed  by th e  to r t .

(2) Clarifying and Tightening Loyally Rules.
I t  is f e l t  t h a t  m a n y  o f  th e  a b u s e s  o f  m o d e rn  t r u s t  a d m in i s t r a t io n  h ave  

com e f r o m  ind irec t  d is loyalty  o f  th e  t r u s t e e  an d  t h a t  a c le a r  s t a t e m e n t  
o f  the  full implications o f  th e  lo y a l ty  d u t y  m ig h t  he lp  in s e c u r in g  h o n e s t  
a d m in i s t r a t io n  F o r  this  p u rp o se  Sec tion  1 g iv es  v e ry  b ro a d  de f in i t ions  
o f  " a f f i l i a t e "  a n d  " r e la t iv e " ;  Sec tion  3 p ro h ib i t s  loans  by o  t r u s t e e  to 
i tself ,  i ts  a f f i l ia tes ,  th e  o ff ice rs  o r  em p lo y e es  o f  c i th e r ,  o r  to his re la t iv e s  
o r  b u s in e s s  a ssoc ia tes .  Section  5 c o v ers  in a  s im ilu r  w a y  p u r c h a s e s  an d  
sa les  o f  p ro p e r ty  f rom  o r  to tho t ru s t ,  a n d  Sec tion  6 sa le s  o f  p r o p e r ty  
f ro m  o n e  t r u s t  to  a n o th e r  t r u s t  held b y  the  s a m e  t r u s t e e .  Sec t ion  7 
l ikewise  covers  th e  b u y in g  o f  s to c k  o r  bonds  o f  the  t r u s t e e  o r  its  
a f f i l ia tes .

(3) Relaxation o f Trust Rules lo Facilitate Convenience.
I t  is e n o rm o u s ly  c o n v en ien t  fo r  a  c o r p o ra t e  t r u s t e e  t o  be a b le  to 

d e p o s i t  t r u s t  funoB a w a i t in g  in v e s tm e n t  o r  d is t r ib u t io n  with i tself ,  
in s te a d  o f  be ing  ob l iged  to d eposi t  th em  in a n o th e r  b a n k  Y et  th is  is in 
conflic t  w i th  the  loyalty  principle,  s ince  th e  b a n k  h as  a s e l f  in te re s t  in 
g e t t i n g  a n d  k e ep in g  fu n d s  on deposi t .  In  acco rd  w ith  th e  F e d e ra l  
R e s e r v e  B o a rd  re g u la t io n s  r e g a r d in g  N a t io n a l  B a n k s  a n d  with m a n y  
s t a t e  s t a t u t e s  now  in force, Sec tion  -1 o f  th e  U n ifo rm  T r u s t s  A c t  p e rm i t s  
a  c o r p o ra t e  t r u s t e e  to d eposi t  t r u s t  fu n d s  w ith  i tself,  p ro v id ed  it s e t s  
a s ide  as  a  se c u r i ty  fund  secu ri t ie s  legal fo r  t r u s t  i n v e s tm e n ts  o f  a va lue  
e q u a l  to  th e  tota l  o f  su c h  t r u s t  fu n d  deposi ts .

Sec tio n  8 pe rm its  a t r u s t e e  to v o te  c o rp o ra te  s tock  by  proxy ,  if 
r e a s o n a b le  care  is used .  This is a  d e le g a t io n  o f  t r u s t  p o w e rs  a n d  so 
techn ica l ly  illegal, b u t  it  is be lieved  t h a t  su c h  p ro x y  v o t in g  is now  
a c tu a l ly  d one  by t r u s t e e s  ar.d is p rac t ica l ly  n e c e s s a r y  in a n y  r e a so n a b le  
p lan  o f  a d m in is t ra t io n .

Sec tion  9 p e rm i ts  a t r u s t e e  to hold  c o r p o ra t e  s to c k  in t h e  n a m e  o f  a 
n om inee ,  if the n om inee  s ig n s  a n d  de live rs  to  the  t r u s t e e  a s t a t e m e n t  o f  
s u c h  ho ld in g ,  the  books  o f  the t r u s t e e  a n d  all repor t s  s h o w  th e  fac ts ,  the  
n om inee  h a s  no a ccess  to th e  s to ck  ce r t i f ic a te  an d  h as  indorsed  i t  in 
b lank .  T h is  is to e n ab le  d i e  t r u s t e e  to sell s to c k  easily ,  a n d  to avoid the 
r e q u i r e m e n t s  of  s to c k  e x c h a n g es  t h a t  w h e r e  s to c k  is held in the  n a m e  o f  
a f id u c ia ry  e la b o ra te  p ro o f  of  the  p o w e r  o f  th e  f id u c ia ry  to sell m u s t  be 
given.

S ec tio n  10 m ak e s  ail p o w ers  of a t r u s t e e  p re su m p t iv e ly  a t t a c h e d  to 
th e  o ff ice  and  e x erc isab le  by  a su c c ess o r ,  in s tea d  o f  b e in g  pe rsonal .

Sec tio n  11 p e rm i t s  a  m a jo r i ty  o f  a g r o u p  o f  th ree  o r  m o re  t r u s t e e s  to 
ex e rc is e  th e  p o w e rs  o f  the  t ru s t ,  b u t  docs  n o t  m ak e  a t r u s t e e  liable fo r  
ac ta  in w hich  ho does  r.ot  take  p a r t .  T h is  ab o l i sh e s  a  ru le  fo u n d ed  on 
the  m ed iev a l  inciden ts  o f  jo in t  ten an cy .

(4) Statute Subject to Control by Settlor, and Court.
T h e  c r e a to r  o f  th e  t r u s t ,  the  ben ef ic ia ry ,  ar.d the  *ourt  m a y  re lieve  

a n y  p u r t ic u la r  t r u s t  f rom  th e  e f f e c t  o f  p o r t  o r  all o f  th e  p rov is ions  o f  the  
U n ifo rm  T r u s t s  Act,  by  w r i t in g ,  o r  a l t e r  such  provisions,  o r  a d d  f u r t h e r  
re s t r ic t io n s  on the  t ru s tee .



GOERIG & ASSOCIATES
1029 We»t 3id Avenue, Suite 400

George E. Oowrig 
Ritrick Rumley

Anchorage, Al uJu 99501 
Telephone (907) 278-9926 
ftceimi l* (907) 279-9926

April 10, 1998

Via Facsimile

Alaska State Legislature 
Representative Joe Green 
State Capitol (MS 3100)
Juneau, Alaska 99801-1182

D ear Representative Green:

I have been a practicing attorney in Alaska for 21years and specialize in trust and 
probate law. Prior to my private practice, I was the Internal Revenue Service estate lax 
examiner assigned to Alaska. I have reviewed House Bill 196 and I strongly encourage 
passage o f  this legislation.

This legislation will enhance the use o f  trusts for Alaskans by bringing Alaska 
statutes in line with modem planning. This legislation will allow for flexibility o f  clients 
setting up trusts, the attorney preparing the documents, and the trustees who must 
administer these trusts. This Bill will also encourage non-resident Alaskans to use 
Alaska for trust administration.

Again, I strongly urge passage o f this important legislation.

Respectfully,

George E. Goerig



S p o n s o r  S t a t e m e n t  for HB  1 9 6

T h e  O m n i b u s  E s t a t e  a n d  T r u s t  I m p r o v e m e n t  A c t

This bill makes a number of important improvements to Alaska's estate and trust laws, 
Sections 1-8. 18 and 19 of the bill change Alaska law to permit a person who is domiciled 
outside of Alaska to select A'aska as the Jurlsd ction for the probate of her estate. This 
provision should bring significant business to our state.

Sections 9 and 10 of the bill allow a person to 'Imit the liability of a trustee In her trust 
when more than one trustee is serving. The person could provide that only the trustee who 
exercises a power wll De held liable fo- its actions ard that the other trustees who did not 
participate in the exercise cf the power wouid not be held liable. This provision will encourage
trustees In Alaska to work with other trustees of the same trust.

The Uniform Trusts Act in included in Section 11 which clarifies many issues Involving 
the administration of trusts in Alaska,

Section 12 protects an Alaska trustee who in good faith defends an Alaska trust from the 
claims of a creditor who seeks to set the trust aside. If the trustee acts in good faith, then the 
trustee gets a first lien on all trust assets for payment of ts fees, costs ard attorneys' fees. 
Delaware has adopted a similar provision to protect its trustees.

Section 13 allows a trustee who has the power to Invade the corpus of a trust to appoint
the assets of the trust to another trust for the beneficiaries to postpone estate ar.d similar taxes. 
This provision would allow a trustee to move a trust to Alaska ar.d to appoint the assets to an 
Alaska trust

Section 14 clar.fes tnat a trust c'eated m another state or country can be moved to 
Alaska even though the trust was settled te fc e  t'-'e Alaska T'ust Act was passed last year.

The Uniform Trustee s Powers Act ,s enacted in Sect'on 14. Alaska does not have a 
statutory provision that sets out the powers of a trustee These statutory powers would 
supplement the powers set fcrtn in a trust agreement.

A number of miscellaneous provisions are included elsewhere in the bill. Section 15 
allows a person to Include a penalty clause in her trust. Section 17 clar.fies the accounting of 
bond premiums and discounts. Section 20 amends AS 34.40.110(d) to be consistent with the 
Uniform Fraudulent Transfers Act. Section 21 p*ec'udes an action by creditors of the grantor of 
the trust against those who assist in the creation of the trust.

This bill will improve our estate and trust laws and w'll make Alaska's laws more 
favorapie to Cur res.cems. m add tion. tne c-'i wi't make our ’aws more attractVe to people 
outside of Alaska who are considering Alaska for the administration cf their estates and trusts,
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E s t a t e  a n d  T r u s t  I m p r o v e m e n t  A c t

This bill makes a number of important improvements to Alaska’s estate and trust laws. 
Sections 1-8, 18 and 19 of the bill change Alaska law to permit a person who is domiciled 
outside of Alaska to select Alaska as the jurisdiction for the probate of her estate. This 
provision should bring significant business to our state.

Sections and 10 of the bill allow a person to limit the liability of a trustee in her trust 
when more than one trustee is serving. The person could provide that only the trustee who 
exercises a power will be held liable for its actions and that the other trustees who did not 
participate in the exercise of the power would not be held liable. This provision will encourage 
trustees in Alaska to work with other trustees of the same trust.

The Uniform Trusts Act in included in Section 11 which clarifies many issues involving 
the administration of trusts in Alaska.

Section 12 protects an Alaska trustee who in good faith defends an Alaska trust from 
the claims of a creditor who seeks to set the trust aside. If the trustee acts in good faith, then 
the trustee gets a first lien on all trust assets for payment of its fees, costs and attorneys’ fees. 
Delaware has adopted a similar provision to protect its trustees.

Section 13 allows a trustee who has the power to invade the corpus of a trust to appoint 
the assets of the trust to another trust for the beneficiaries to postpone estate and similar taxes. 
This provision would allow a trustee to move a trust to Alaska and to appoint the assets to an 
Alaska trust.

Section 14 clarifies that a trust created in another state or country can be moved to 
Alaska even though the trust was settled before the Alaska Trust Act was passed last year.

http://www.akrepublicans.ofg


The Uniform Trustee's Powers Act is enacted in Section 14. Alaska does not have a 
statutory provision that sets out the powers of a trustee. These statutory powers would 
supplement the powers set forth in a trust agreement.

A number of miscellaneous provisions are included elsewhere in the bill. Section 15 
allows a person to include a penalty clause in her trust. Section 17 clarifies the accounting of 
bond premiums and discounts. Section 20 amends AS 34.40.110(d) to be consistent with the 
Uniform Fraudulent Transfers Act. Section 21 precludes an action by creditors of the grantor of 
the trust against those who assist in the creation of the trust.

This bill will improve our estate and trust laws and will make Alaska's laws more 
favorable to our residents. In addition, the bill will make our laws more attractive to people 
outside of Alaska who are considering Alaska for the administration of their estates and trusts.
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C S  F O R  H O U S E  B I L L  N O .  196( )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T IE T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY

O ffered:
R efe rred :

S p o n so rs ) :  R E P R E S EN T A T IV E S  RYAN, T h erriau lt

A B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t in g  to  w ills , in te s ta c y ,  n o n p r o b a t e  t r a n s f e r s ,  a n d  t r u s t s ;  a n d

a m e n d i n g  R u le  24 , A la s k a  R u le s  o f  C ivil P r o c e d u r e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1. A S  13.06 is am en d e d  by add ing  a  new  sec tion  to  read:

Sec .  13 .06 .068 . C h o ic e  o f  law ;  v a l id i ty ,  (a) S ub jec t  to  the  o th e r  p ro v is io n s  

o f  this sec tion , the  form al validity , intrinsic validity , effect, in terpre tation , rev o ca t io n ,  

o r  alteration  o f  a  testam entary  disposition o f  real property  and  the m an n er  in w h ich  the 

p ro p e r ty  d escen d s  at dea th  w hen  not d isposed  o f  b y  will are  d e te rm in ed  by  the law  o f  

th e  ju r isd ic t io n  in w h ich  the land  is s ituated .

(b) S ub jec t  to  the o ther  provis ions o f  this sec tion , the  in trinsic  valid ity , effect, 

re v o ca t io n ,  o r  a ltera tion  o f  a  tes tam en tary  d ispos it ion  o f  p ersona l  p ro p e r ty  an d  the 

m a n n e r  in w h ich  the p ro p e r ty  devo lves  at dea th  w h en  n o t  d isp o sed  o f  b y  w ill are  

d e te r m in e d  by  the  law  o f  the ju r isd ic t ion  in w h ich  the d ec ed en t  w as  d o m ic i led  at 

d ea th .
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1 (c) A  will d isposing  o f  personal p roperty , w h e rev e r  si tuated , o r  real p ro p e n y

2 s i tu a ted  in this s ta te  m ade  w ith in  or ou ts ide  this s tate by a  dom ic il ia ry  or

3  n o n d o m ic i l ia ry  o f  the  state w here  the p roperty  is s i tuated , is fo rm a lly  valid  and

4  a d m is s ib le  to p roba te  in this s ta te  i f  the will is in w ri t in g  an d  s ig n ed  b y  the testa tor

5 a n d  o th e rw ise  ex ecu ted  and  attes ted  to u n d e r  the local law  o f

6 ( 1) th is  state;

7  (2) the ju r isd ic t io n  w here  the w ill w as  ex ecu ted  a t the t im e o f

8 ex ecu t io n ;  o r

9  (3) the ju risd ic tion  w here  the testator w as  dom iciled , e i th e r  at the time

10 o f  e x e cu t io n  o r  a t death .

11 (d) A  tes tam en tary  d isposit ion  o f  personal  p rope rty  in tr ins ica lly  va lid  u n d er

12 the  law  o f  the ju r isd ic t io n  w h e re  the  tes ta to r w as  d o m ic i led  w h en  the w ill  was

13  ex e c u te d  is n o t  a f fec ted  by a  su b seq u en t  ch an g e  in the  d o m ic i le  o f  the  tes ta to r  to a

14  ju r isd ic t io n  u n d er  the law o f  w h ich  the  d isposit ion  is in trinsically  invalid .

15 (e) T h e  interpretation  o f  a  tes tam entary  d isposit ion  o f  p ersona l  p rope rty  shall

16 b e  m ad e  u n d er  the local law o f  the jurisd ic tion  w here  the testator w as dom iciled  w hen

17  th e  w ill  w as  executed .

18 (f) W h e th e r  a  te s tam entary  d isposit ion  o f  p ersona l  p ro p e r ty  e ffec tively

19  re v o k e d  or altered  by  a  subsequen t  testam entary  in s trum en t o r  b y  a physical  ac t  to  o r

20 on  the  will by  w hich  the testam entary d isposition w as m ad e  is de term ined  by the local

21 law  o f  the  ju r isd ic t io n  w h ere  the testa tor w as  d o m ic i led  w h e n  the subsequen t

22 in s t ru m en t  w as  ex e cu ted  o r  the physical  act pe r fo rm ed .

23  (g) S ub jec t  to (d) - (f) o f  this section, the in trinsic  validity , effec t,  revocation

24  o r  a lte ra t ion  o f  a tes tam en ta ry  d isposit ion  by w h ich  a p o w e r  o f  ap p o in tm en t  over

2 5  p e rso n a l  p rope rty  is ex e rc ised  and  the ques t ion  o f  w h e th e r  the p o w e r  has been

26  e x e rc ise d  at all are d e te rm in ed  by

27  (1) in the case o f  a presently exercisable general po w er  o f  appointment,

28  th e  local law  o f  the ju r isd ic t io n  w here  the d o n ee  o f  the p o w e r  w as  d o m ic i led  a t the

29 t im e  o f  dea th ;

3 0  (2) in the case o f  a general p o w e r  o f  ap p o in tm en t  ex e rc isab le  by  will

31  a lo n e  o r  a  specia l p o w e r  o f  appo in tm en t ,  the local law  o f  the ju r isd ic t io n
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(A ) tha t  the d o n o r  o f  the p o w e r  expressly  se lec ted  in the 

g o v e rn in g  in s tru m en t to g overn  the d isposition ; or

(B) w here  the d o n o r  o f  the po w er  w as dom ic iled  at the t im e o f  

d e a th  i f  th e  d o n o r  did no t exp ress ly  se lec t  in the g o v ern ing  in s t ru m en t  a  

ju r isd ic t io n  to govern  the d isposition .

(h) T h e  fo rm al valid ity  o f  a  will by  w h ich  a  p o w e r  o f  ap p o in tm en t  o v e r  

pe rso n a l  p roperty  is exerc ised  is de term ined  under  (b) o f  this section  on the basis  that 

the  te s ta to r  re fe rred  to in (b) o f  this sec tion  is the d o n ee  o f  the pow er.

(i) W h e n  a  testator, w h o  is no t  dom ic iled  in this s ta te  at the t im e o f  death , 

p ro v id e s  in  the te s ta to r ’s will that  the tes ta tor e lec ts  to have  the  d isposit ion  o f  the 

te s t a to r ’s p ro p e r ty  s i tua ted  in this s ta te  g o v erned  by  the local law  o f  this state, the 

in tr in s ic  valid ity , inc lu d in g  the  te s ta to r’s general capacity , effect,  in terpre ta tion , 

rev o ca tio n ,  o r  altera tion  o f  the provision, is de term ined  by the local law  o f  this state. 

T h e  fo rm a l  va lid ity  o f  the will is d e te rm in ed  u n d e r  (b) o f  this sec tion .

(j) N o tw ith s tan d in g  the defin it ion  o f  "real p roperty" ,  as se t  ou t in (1) o f  this 

sec tio n ,  w h e th e r  an  es ta te  in, leaseho ld  of, fixture, m o rtgage ,  o r  o th e r  lien on  land  is 

real  p ro p e r ty  g o v ern ed  by  (a) o f  this sec tion  or personal  p roperty  g o v e rn ed  by (b) o f  

th is  sec tio n  is d e te rm in e d  by the  local law  o f  the ju r isd ic t io n  w here  the  lan d  is 

s i tu a ted .

(k ) N o tw ith s tan d in g  the o th e r  p rov is ions  o f  A S  13.06 - AS 13.36, the 

p ro v is io n s  o f  this sec tio n  g overn  in A S  13.06 - A S  13.36.

(1) In  this sec tion ,

( 1) "effect" m eans the legal consequences attributed under the local law 

o f  a  ju r isd ic t io n  to  a  valid  tes tam entary  d isposition ;

(2) " form al validity" m eans the formalities es tab lished  by the local law 

o f  a  ju r isd ic t io n  fo r  the execu tion  and  attestation  o f  a  will;

(3) " in terpreta tion"  m ean s  the p ro ced u re  o f  ap p ly ing  the  law  o f  a 

ju r i s d ic t io n  to d e te rm in e  the  m ean in g  o f  language e m p lo y ed  by the tes ta to r  i f  the 

te s ta to r ’s in ten tion  is no t o therw ise  ascerta inable ;

(4) " in trinsic  valid ity" m ean s  the ru les  o f  subs tan tive  local law  by 

w h ich  a  ju r isd ic t ion  determ ines the legality o f  a testam entary  disposition, including  the
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gen e ra l  cap ac ity  o f  the testator;

(5) " local law " m ean s  the law  that the cour ts  o f  a  ju r isd ic t io n  app ly  

w h e n  ad jud ica ting  legal ques t ions  that are n o t  re la ted  to an o th e r  ju r isd ic t ion ;

(6) "personal p roperty"  m eans  property  o ther  than  real p ro p e r ty ,  and  

in c lu d es  tang ib le  and  in tang ib le  property ;

(7) "real property"  m ean s  land  o r  an es ta te  in  land, an d  inc ludes  

leaseh o ld s ,  fix tures ,  and  m ortgages  o r  o th e r  liens on  land;

(8) " tes tam entary  d isposit ion"  m ean s  d isposit ion  u n d e r  a  will.

* S ec .  2 . A S  13.12.401 is am en d e d  to  read:

S ec .  13 .12 .401 . A p p l ic a b le  la w .  E x c e p t  as  p r o v i d e d  in  A S  1 3 .06 .068 . 

A S  13 .12 .401  - 13 .12.405 [AS 12.13.401 - 12.13.405] apply to the estate o f  a d eced en t  

w h o  d ie s  d o m ic iled  in th is  s ta te , a n d  r ig h t s  [. R IG H T S ] to h o m e s te a d  a l low ance ,  

e x e m p t  property ,  and  fam ily  a l low ance  fo r a d eced en t  w h o  dies n o t  d o m ic i led  in  this 

s ta te  are g o v e rn ed  by the  law  o f  the d e c e d e n t ’s dom ic ile  at dea th .

* S e c .  3 .  A S  13 .12 .502  is a m e n d e d  to read:

Sec .  13 .12 .502 . E x e c u t io n ;  w i tn e s s e d  wills ;  h o l o g r a p h i c  wills, (a) E x c e p t  

as p ro v id e d  in (b) o f  this sec t io n . A S  13 .06 .068 . [A N D  IN ] A S  13 .12 .506 i  and  

13 .12 .513 , a  will m u s t  be

( 1) in writing;

(2) s igned by the testator or  in the testator’s n am e by  another individual 

in th e  te s ta to r ’s co n sc io u s  p resence  an d  by the  te s ta to r’s d irec t ion ;  and

(3) s igned  by a t least tw o  ind iv iduals ,  each  o f  w h o m  s ig n s  w ith in  a 

re aso n ab le  t im e after the w itness  w itnesses  e i th e r  the s ign ing  o f  the  will a s  desc r ibed  

in (2) o f  this subsection o r  the testator’s acknow ledgm en t o f  that s ignature  o r  the will.

(b) E x c e p t  a s  p ro v id e d  in  A S 13.06.068. a  [A] will that does  not com ply  with

(a) o f  this sec tion  is valid  as a  h o log raph ic  will, w h e th e r  o r  n o t  w itnessed ,  i f  the 

s ig n a tu re  a n d  m ateria l p o rt ions  o f  the d o c u m e n t  are in the te s ta to r ’s h an d w ri t in g .

* S e c .  4. A S  13 .12 .506  is am en d e d  to  read:

S ec .  13 .12 .506 . C h o ic e  o f  l a w  as  to  ex e c u t io n .  E x c e p t  a s  p r o v i d e d  by 

A S  13 .06 .068 . a  [A] written will is valid if executed  in co m pliance  with A S  13.12.502 

o r  i f  its ex ecu tio n  co m p lie s  w ith  the law  at the tim e o f  ex ecu tio n  o f  the p lace  w h e re
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the  w il l  is ex ecu ted  [,] o r  o f  the law o f  the p lace  where* at the t im e  o f  ex ecu t io n  or 

a t  the t im e  o f  death* the tes ta to r is dom iciled , has  a  p lace  o f  abode , o r  is a  national.

* S e c .  5. A S  13.12.601 is am en d ed  to  read:

Sec. 13.12.601. Scope. Except a s  provided in AS  13.06.068. in [IN] the 

a b se n ce  o f  a  f ind ing  o f  a  contrary intention, the rules o f  construc tion  in A S  13.12.601 

- 13 .12 .609  contro l  the construc tion  o f  a  will.

* S e c .  6. A S  13.12.703 is am en d ed  by adding  a n ew  subsec tion  to read:

(b) T h e  p rovis ions o f  (a) o f  this sec tion  are su b jec t  to  AS 13.06.068.

* S e c .  7. A S  13.12.912(a) is am en d ed  to read:

(a) Except as provided by AS 13.06.068. a [A] will is valid  as regards  form, 

ir re sp ec t iv e  o f  the p lace  w here  the will is m ade ,  o f  the location o f  the assets* and  of 

th e  na t iona li ty ,  dom icile ,  o r  res idence  o f  the testator, i f  the will is m ad e  in the fo rm

o f  an international will com ply ing  with the requirem ents o f  A S  13.12.912 - 13.12.921.
fo x y y\ / A  i "7 _

* S e c .  8. A S  13.16.175 is am en d ed  to read: ' \'2.ik.O90 fcj)

Sec. 13.16,175. Formal testacy proceedings; will construction; effect of 

final order in another jurisdiction. Subject to AS 13.06.068. a [A] final o rd e r  o f  

a  co u r t  o f  an o th e r  s tate  de te rm in in g  testacy, the validity* o r  construc tion  o f  a will [,] 

m a d e  in  a  p ro ceed in g  involv ing  notice to an d  an opportun ity  fo r  con tes t  by all 

in te re s te d  persons m u s t  be  accep ted  as de te rm in a tiv e  by the courts  o f  this s ta te  i f  it 

in c lu d es ,  o r  is based  upon , a  finding that the d ec ed en t  w as d o m ic i led  at dea th  in the 

s ta te  w h e re  the o rd e r  was made.

* S ec .  9. A S  13.36 is am en d ed  by  adding  a n ew  sec tion  to  read:

Sec. 13.36.043. Change of situs to Alaska, (a) T h e  situs o f  a foreign trust 

is m o v e d  to this state w hen the trust satisfies A S  13.36.035(c) and  a  qualif ied  person  

se rv in g  as trustee  registers  the trust u n d er  AS 13.36.010.

(b) I f  the situs o f  a  foreign trust is m o v ed  to this s tate  as p ro v id ed  in this 

s e c t io n ,  a  prov is ion  in the trust that  restricts the  t ransfe r  o f  trust asse ts  in a  m an n e r  

s im ila r  to  A S 34 .40 .110 , that a llow s the trust to be  perpe tua l,  o r  that  is no t exp ress ly  

p ro h ib i te d  by the law  o f  this s tate is effective an d  en fo rceab le  u n d e r  the law s  o f  this 

s ta te .

(c) A foreign trust that m oves  its situs to  this s ta te  is valid  w h e th e r  o r  not the
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trust co m p lied  with the laws o f  this s tate at the tim e o f  its creation  o r  after its creation.

(d) In this sec tion , "foreign trust" m eans  a  trust that is created  in an o th e r  state 

o r  co u n try  and  that is valid  in that s tate o r  coun try .

* Sec. 10. AS  13.36.075 is am en d ed  to read:

Sec. 13.36.075. Trustee’s standard of care and performance. E x ce p t  as 

o th e rw ise  p ro v id ed  by  the term s o f  the trust or by AS  13.36.105 - 13.36.295. the 

t ru s tee  shall  o b se rv e  the s tandards  in dea lin g  with  the  trus t  assets that  w o u ld  be 

o b se rv ed  by a p ruden t  person [MAN] dealing w ith  the property  o f  another, and* i f  the 

tru s tee  has  spec ia l sk il ls  o r  is n am ed  trustee  on the  basis  o f  rep resen ta tions  o f  spec ia l 

sk i l ls  o r  expe rt ise ,  the  trustee is u n d e r  a  du ty  to u se  those  skills .

* Sec. 11. AS  13 .36 .095(b) is am en d e d  to read:

(b) Subject to AS 13.36.105 - 13.36.295. a [A] trustee is personally  liable for 

o b liga t ions  arising from  ow nersh ip  o r  contro l  o f  p roperty  o f  the trust estate  o r  for torts 

co m m it te d  in the course  o f  adm inistration  o f  the trust estate  on ly  if  personally  at fault.

* S ec .  12. AS  13.36 is a m e n d e d  by add ing  n e w  sec tions  to ar tic le  3 to read:

Sec. 13.36.105. Powers attached to the office of trustee. U n less  o th erw ise  

p ro v id e d  by the  trus t  ins trum ent,  an a m e n d m e n t  o f  th e  trust ins trum ent,  o r  a co u r t  

o rd e r ,  th e  p o w e rs  o f  a  trustee  are a t tach ed  to the  o ff ice  and a re  not pe rsona l .

Sec. 13.36.107. General powers; fiduciary duties, (a) W ithou t au thorization  

by  a  court,  a  trustee m ay  exercise  the p o w ers  co nfe rred  by the term s o f  the trust and, 

e x c e p t  as l im ited  by the  te rm s  o f  the trust, the p o w e rs  co n fe r re d  by this chap te r .

(b) T h is  c h a p te r  does  not a ffec t the p o w e r  o f  a  cou r t  to

( 1) re lieve a trustee from  p rov is ions  con ta ined  in the term s o f  the trust 

th a t  res tr ic t  the ex e rc ise  o f  pow ers;

(2) c o n fe r  on  a  trustee add itional p o w ers ,  w h e th e r  o r  not the  p o w ers  

a re  au th o r iz ed  by the te rm s o f  the trust; o r

(3) restrict the exercise o f  a p o w e r  o therw ise  g iven  to the trustee by the 

te rm s  o f  th e  trus t  o r  th is  chapter.

(c) T h e  gran t o f  a p o w e r  to a  trustee, w h e th e r  u n d er  the  terms o f  the trust, this 

ch a p te r ,  o r  a  cou r t ,  d o e s  not a lone  g o v e rn  the ex e rc ise  o f  the pow er.

Sec. 13.36.109. Specific powers of trustees. E x ce p t  as o therw ise  p ro v id ed
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by  this chapter ,  in addit ion  to the pow ers  conferred  by the term s o f  the trust,  a t rus tee  

m a y  pe r fo rm  all ac tions  necessary  to accom plish  the p rope r  m anagem en t,  inves tm en t,  

a n d  d is tr ibu tion  o f  the  trust p roperty ,  including  the p o w e r

( 1) to collect, hold, and retain trus t  property  received  from  a  se t t lo r  or 

an o th e r  person; the p roperty  m ay be  retained even  if it includes p roperty  in w h ich  the 

trus tee  is pe rsona lly  interested;

(2) to  accep t  addit ions  to the p roperty  o f  the  trust f ro m  a  se t t lo r  o r  

a n o th e r  person;

(3) to con tinue  o r  to participate in the operation  o f  a  bus iness  o r  o th e r  

en te rp r ise  that is part o f  the trust p roperty  and to  effect an inco ipo ra tion ,  d isso lu t io n ,  

o r  o th e r  ch an g e  in the fo rm  o f  the organization  o f  the bus iness  or en terp rise ;

(4) to acquire  or  d ispose o f  property, for cash  o r  on credit, a t  pub lic  or 

p r iv a te  sa le  or by  exchange ;

(5) to m anage , contro l ,  d ivide, deve lop ,  im prove, ex ch an g e ,  par ti t ion ,  

c h a n g e  th e  ch a rac te r  of, o r  aban d o n  trust property ;

(6) to  encum ber,  m ortgage ,  o r p ledge  trust p roperty  fo r  a te rm  w ith in  

o r  ex ten d in g  b ey o n d  the te rm  o f  th e  trust in connection  with  the exe rc ise  o f  a  p o w e r  

v es ted  in the trustee;

(7) to  m ak e  o rd inary  o r  ex trao rd inary  repairs, a l tera tions , o r  

im p ro v em en ts  in bu ild ings o r  o ther trust property ;  to dem olish  im p ro v em en ts ;  an d  to 

r a z e  ex is t ing  o r  e rect  new  party  w alls  o r bu ild ings;

( 8) to  subd iv ide  o r  deve lop  land; to ded ica te  land to  p u b lic  use;  to

m a k e  o r  obtain  the  vacation o f  plats  and to adjust boundaries; to ad ju s t  d iffe rences  in

valuation  on exchange  o r  partition by  giving or receiving consideration; and to  ded ica te  

e a s e m e n ts  to pub lic  u se  w ithou t  consideration;

(9) to en te r  in to  a  lease fo r  any purpose  as lessor o r  lessee  w ith  o r

w ithou t  the option to purchase  or renew  and  for a  term within o r  ex tend ing  b e y o n d  the

te rm  o f  the trust;

( 10) to  en ter  into a  lease o r  a rrangem en t fo r  ex p lo ra t ion  an d  rem o v a l  

o f  gas, oil, o r  o th e r  m inera ls  o r  geotherm al energy; and to en ter  into a  c o m m u n ity  oil 

lease ,  a  p o o ling  ag reem en t ,  o r  a  un it iza tion  agreem ent;
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( 11) to grant an option involving disposition o f  trust property o r  to take 

an  option  for the acquisition o f  property, including an option that is exercisab le  b ey o n d  

th e  du ra tion  o f  the trust;

( 12) w ith  re spec t  to shares  o f  s tock  o f  a  dom estic  o r  fore ign  

co rp o ra t io n ,  a m e m b e rsh ip  in a  nonpro f it  corporation , o r  o ther  p roperty ,  to

(A) v o te  in person  and  to give p rox ies  to  exe rc ise  an y  vo ting  

righ ts  w ith  re sp ec t  to  the shares,  m em bersh ips , o r  property ;

(B) w a iv e  notice o f  a  m eeting or to give consen t to the  ho lding 

o f  a  m ee ting ;  an d

(C ) au thorize ,  ratify, approve, o r  co n f irm  an ac tion  th a t  co u ld  

b e  taken by sh areh o ld ers ,  m em b ers ,  o r  property  ow ners ;

(13) to  pay  calls, assessments, and other sum s chargeable  to o r  accruing 

a g a in s t  o r  on  a  secu ri t ie s  account;

(14) to  sell o r  exe rc ise  s to ck  subscrip tion  or co n v e rs io n  rights;

(15) to  consen t,  d irectly  o r  through a  co m m ittee  o r  o th e r  agen t,  to the  

re o rg an iza t io n ,  co n so l id a t io n ,  m erger,  d issolution , o r  liqu ida tion  o f  a  co rpora t ion  o r  

o th e r  bus iness  en terp rise ;  to par tic ipa te  in voting trusts, p o o ling  a r ran g em en ts ,  an d  

fo rec lo su re s ;  and ,  in connec tion  with  a  reorganiza tion , conso lida t ion ,  m erger ,  

d is so lu t io n ,  liqu ida tion , vo ting  trast,  poo ling  arrangem ent,  o r  fo rec losure ,  to  deposi t  

securities  with, transfer  title, and  delegate discretion to a pro tec tive  or o ther co m m ittee  

as th e  trus tee  co n s id e rs  advisab le ;

(16)  to d ep o s i t  securities  in a  securities deposi to ry ;

(1 7 )  to insure  the p roperty  o f  the trust aga ins t  d a m a g e  or loss  and  to  

in su re  the  trustee ag a in s t  l iability  w ith  respec t to third persons;

(18)  to  b o r ro w  m o n ey  for a trust pu rpose  to be  repa id  f ro m  trus t

p ro p e r ty ;

(19) to pay  o r  con tes t  a claim , to settle a  c la im  by  or aga ins t  the  trus t  

by  co m p ro m ise ,  arb itra tion , o r  o therw ise ,  an d  to release, in w h o le  o r  in part, a  c la im  

b e lo n g in g  to the trust;

(20) to  p ay  taxes, assessm ents ,  reasonable co m pensa tion  o f  the  trustee, 

em p lo y ee s ,  and agen ts  o f  the trust, and  o ther expenses incurred  in the co llec tion , ca re ,
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ad m in is tra t io n ,  an d  p ro tec t ion  o f  the trust;

(21) to m ak e  loans ou t  o f  trust property to a  benefic ia ry  on te rm s an d  

co n d i t io n s  the trustee considers  to be  fair an d  reasonable u n d e r  the c ircu m stan ces  and 

to  g u a ran tee  loans to the  benefic ia ry  by  encu m b ran ces  o n  trust p rope rty ;

(22) to pay  an am oun t distributable to a  benefic iary , w h e th e r  o r  no t the

b en e f ic ia ry  is u n d e r  a  legal disability , by pay in g  the am o u n t  to the b en e f ic ia ry  or by

p a y in g  the  am o u n t  to an o th e r  person  for the use  o r  benefit  o f  th e  bene fic ia ry ;

(23) to  m ake  a  d istr ibu tion  o f  p roperty  an d  m o n e y  in  d iv id ed  o r

u n d iv id e d  interests, p ro  ra ta  o r  o therw ise , and to ad ju s t  resu lt ing  d if fe ren ces  in

va lua t ion ;

(24) to em p lo y  accountants ,  a ttorneys, in v es tm en t advisers ,  appraisers ,  

o r  o th e r  persons, even  i f  they are associa ted  o r  affiliated w ith  the  trustee, to adv ise  o r  

as s is t  the trustee in  the p e r fo rm an ce  o f  adm in is tra tive  du ties;

(25) to in spec t  o r  investigate  p roperty  that  the trus tee  h a s  b ee n  asked  

to  h o ld  o r  p rope rty  o w n e d  o r  o p era ted  by an  entity  in w h ich  the trus tee  ho lds  o r  has  

b e e n  a sk e d  to h o ld  an in terest  for the  pu rp o se  o f  d e te rm in in g  the app lica tion  o f  

en v i ro n m e n ta l  law  to the  p roperty  and  to take  action to p rev en t ,  aba te ,  o r  o th e rw ise  

re m e d y  an actual o r  potential violation o f  an environm ental law  affec ting  p roperty  held 

d irec t ly  o r  ind irec tly  by  the trustee;

(26) to es tab lish  for an  asset a  reserve fo r  d ep rec ia t ion ,  d ep le t ion ,  o r  

o b so le sc e n c e ,  and  to dec ide , u n d e r  law , h o w  and  in w h a t  p ro p o r tio n s  a rece ip t  o r  

d isb u rsem en t  is to  be cred ited , charged , or  apportioned  be tw een  principa l and  incom e;

(27) to ex ecu te  and  de liver  instrum ents  tha t  are  usefu l to  acco m p lish  

o r  fac il ita te  the ex e rc ise  o f  the trustee 's  pow ers ;  and

(28) to p rosecu te  or defend  an  action, c la im , o r  p ro c eed in g  in o rd e r  to 

p ro te c '  ' r u s t  p rope rty  and  the trustee in the per fo rm an ce  o f  the trustee 's  du ties .

Sec. 13.36.110. Liability of trustee relating to exercise of power. A  trustee 

w h o  has  n o t  jo in e d  an o th e r  trustee in exerc is ing  a p o w e r  is no t l iab le  to  the 

b e n e f ic ia r ie s  or to  o thers  for the con seq u en ces  o f  the ex e rc ise  o f  the p o w e r .  A  

d issen t in g  trustee is not l iable to the benefic iaries  o r  to o thers  fo r  the co n seq u en ces  o f  

an ac t  in w h ich  the d issen ting  trustee jo in s  a t  the d irec tion  o f  the m a jo r i ty  trustees  if

0-LS0521 u*
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the dissenting trustee expresses the dissenting trustee’s dissent in writing to a co-trustee 

at or before the time of joinder. A  trustee who is not authorized to exercise a power 

is not liable to the beneficiaries or to others for

(1) the exercise by a co-trustee of the power; or

(2) the failure to exercise the power.

Sec. 13.36.120. Voting of corporate stock owned by trustee. A  trustee of 

a trust owning corporate stock is liable for a loss resulting to the beneficiaries from 

a failure to use reasonable care in deciding how to vote the stock and in voting the 

stock only if personally at fault.

Sec. 13.36.125. Creation of trust bank account to pay special debts. 

Whenever a bank account is, by entries made on the books of the depositor and the 

bank at the time of the deposit, created exclusively for the purpose of paying 

dividends, interest, interest coupons, salaries, wages, or pensions or other employee 

benefits, and the depositor at the time of opening the account docs not expressly 

declare otherwise, the depositor is considered a trustee of the account for the creditors 

to be paid from the account, subject to any power of revocation that the depositor may 

have reserved by agreement with the bank.

Sec. 13.36.130. Failure of beneficiary to present claim for payment. If a 

beneficiary for whom a trust bank account is created under AS 13.36.125 does not 

present the beneficiary’s claim to the bank for payment within one year after the claim 

is due, the depositor who created the tmst may revoke the trust as to the beneficiary.

Sec. 13.36.135. Holding stock in name of nominee, (a) A  trustee of a trust 

owning stocks, bonds, notes, debentures, or other written obligations of a public or 

private corporation may hold the obligations in the name of a nominee, without 

mention of the trust in the records of the corporation or in the stock certificate or stock 

registration book of the corporation, if

(1) the trust records and all reports or accounts rendered by the trustee 

clearly show the ownership of the stocks, bonds, notes, debentures, or other written 

obligations of the public or private corporation by the trustee and the facts regarding 

the holding by the trustee; and

(2) the nominee deposits with the trustee a signed statement showing
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the trust ownership, endorses the stock certificate or other title instruments for the 

obligations in blank, and does not have possession of or access to the stock certificate 

or other title instruments for the obligations except under the immediate supervision 

of the trustee.

(b) A  trustee holding obligations under (a) of this section is personally liable 

for a loss to the trust resulting from an act of the nominee in connection with the 

stocks, bonds, notes, debentures, or other written obligations held under (a) of this 

section.

Sec. 13.36.140. Loan of trust funds. Except as provided in AS 13.36.145, 

a corporate trustee may not lend trust funds to itself or an affiliate, or to a director, an 

officer, or an employee of itself or an affiliate, and a noncorporate trustee may not 

lend trust funds to itself or to a relative, an employer, an employee, or a partner or 

other business associate.

Sec. 13.36.145. Corporate trustee depositing trust funds with itself, (a) 

A  corporate trustee that is subject to regulation and supervision by state or federal 

authorities may deposit with itself trust funds that are being held out of necessity 

pending investment, distribution, or payment of debts if the corporate trustee

(1) pays into the trust for the deposit the interest the corporate trustee 

is required by state or federal law to pay on uninvested trust funds or, if there is not 

a state or federal law requiring the payment of interest, at the same rate of interest the 

corporate trustee pays on similar nontrust deposits; and

(2) maintains in its trust department as security for the deposit a 

separate fund consisting of securities that are legal for trust investments and that are 

at all times equal in total market value to the amount of the deposit, except that the 

security is not required to the extent that the deposit is insured or given a preference 

by state or federal law.

(b) The separate fund of securities required by (a)(2) of this section shall be 

marked as a separate fund for (a)(2) of this section. Withdrawals from or additions 

to the separate fund may be made from time to time, as long as the required value is 

maintained. The income of the securities in the separate fund belongs to the corporate 

trustee. In the statements of its financial condition published or delivered to the

W ORK D R A F T  WORK D R A F T  0 -L S 0521 \F
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division of banking, securities, and corporations in the Department of Commerce and 

Economic Development, the corporate trustee shall show as separate items the amount 

of trust funds that it has deposited with itself and the amount of securities that it holds 

as security for the payment of the deposits.

Sec. 13.36.150. Trustee buying from or selling to itself, (a) A  trustee, 

unless expressly authorized by the trust instrument, may not directly or indirectly lease, 

buy, or sell property for the trust from or to

(1) itself or an affiliate;

(2) a director, an officer, or an employee of the trustee or an affiliate;

or

(3) a relative, an employer, or a partner or other business associate.

(b) Notwithstanding (a) of this section or another law to the contrary, a trustee

may lease, buy, or sell property, including a lease, purchase, or sale in the 

establishment of a trust service office, from or to the trust the trustee represents as a 

trustee if specifically authorized to make the lease, purchase, or sale in a decedent’s 

will or in the instrument creating the trustee relationship.

Sec. 13.36.155. Permitted sales between trusts held by same corporate 

trustee. If the transaction is fair to both trusts and if the transaction is not prohibited 

by the instruments creating the trustee relationship, a corporate trustee may sell to 

itself as trustee of a trust the following held by the corporate trustee as trustee for 

another trust:

(1) stocks, bonds, and other securities listed on a securities exchange 

supervised by the United States Securitie. and Exchange Commission; and

(2) obligations of the United States treasury and obligations of United 

States government agencies.

Sec. 13.36.157. Trustee's special power to appoint to other trust, (a) 

Unless the terms of the instrument expressly provide otherwise, a trustee who has the 

absolute discretion under the temi& of a testamentary instrument or irrevocable inter 

vivos agreement to invade the principal of a trust for the benefit of the beneficiary who 

is eligible or entitled to the income of the trust may exercise without prior court 

approval the trustee's discretion by appointing part or all of the principal of the trust
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in favor of a trustee of a trust under an instrument other than that under which the 

power to invade was created if the exercise of this discretion

(1) does not reduce any fixed income interest of an income beneficiary

of the trust;

(2) is in favor of the beneficiary of the trust; and

(3) does not violate the limitations on validity under AS 34.27.050(a).

(b) This section applies to a trust governed by the laws of this state, including 

a trust whose governing jurisdiction is transferred to this state.

(c) The exercise of the power to invade the principal of a trust under (a) of 

this section is considered to be the exercise of a special power of appointment.

Sec. 13.36.160. Corporate trustee buying its own stock. A  corporate trustee 

may not purchase for a trust shares of its own stock, or its bonds, or other securities, 

or the stock, bonds, or other securities of an affiliate.

Sec. 13.36.165. Withdrawals from mingled trust funds. If a person who is 

a trustee of two or more trusts mingles the funds of two or more trusts in the same 

aggregate of cash or in the same bank or brokerage account or other investment, and 

if a withdrawal is made from the cash aggregate, account, or investment by the trustee 

for the trustee’s own benefit, for the benefit of a third person who is not a beneficiary 

or creditor of one or more of the trusts, or for an unknown purpose, the withdrawal 

must be charged first to the amount of the personal cash, credit, or other property, if 

any, of the trustee in the mingled fund, and, after the exhaustion of the trustee’s cash, 

credit, or other property, then to the several trusts in proportion to their several 

interests in the cash, credit, or other property in the cash aggregate, account, or 

investment at the time of the withdrawal.

Sec. 13.36.170. Unenforceable oral trust created by deed, (a) When an 

interest in real property is conveyed by deed to a person in a trust that is unenforceable 

under AS 09.25.010 - 09.25.020 and the intended trustee or the trustee’s successor in 

interest holds title but refuses to carry out the trust because of AS 09.25.010 - 

09.25.020, the intended trustee or the trustee’s successor in interest, except to the 

extent that the successor in interest is a bona fide purchaser of a legal interest in the 

real property, shall convey the interest in real property to the settlor or the settlor’s
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successor in interest. A  court having jurisdiction may prescribe the conditions for 

conveying the interest to the settlor or the settlor’s successor in interest.

(b) If the intended trustee of an unenforceable trust under (a) of this section 

transfers part or all of the trustee’s interest and the interest is transferred to a bona fide 

purchaser, the intended trustee is liable to the settlor or the settlor’s successor in 

interest for the value, at the time of the transfer, of the interest transferred, less any 

offsets that a court determines to be equitable.

Sec. 13.36.175. Action on contract against trustee in representative 

capacity, (a) When a trustee makes a contract that is within the trustee’s powers as 

trustee or when a predecessor trustee has made a contract within the predecessor 

trustee’s powers as trustee and a cause of action arises on the contract, the party in 

whose favor the cause of action has accrued may collect the judgment by execution 

on the trust property.

(b) In an action under this section, the plaintiff is not required to prove that 

the trustee could have been reimbursed from the trust fund if the trustee had paid the 

plaintiff’s claim.

(c) A  beneficiary or, in the case of a charitable trust, the attorney general and 

a corporation that is a beneficiary or agent in the performance of the charitable trust, 

may intervene in an action under this section and contest the right of the plaintiff to 

recover.

(d) A  judgment may not be rendered in favor of the plaintiff in an action under 

this section unless the plaintiff proves that, within 30 days after the beginning of the 

action or within another period set by the court and more than 30 days before 

obtaining the judgment, the plaintiff has notified each of the beneficiaries who is 

known to the trustee and who then has a present interest in the existence and nature 

of the action, or, in the case of a charitable trust, the attorney general of this state and 

a corporation that is a beneficiary or agent in the performance of the charitable trust. 

The notice shall be given by mailing copies of the notice with postage prepaid to the 

beneficiaries at their last known addresses. The trustee shall furnish the plaintiff with 

a list of names and addresses of the beneficiaries within 10 days after the plaintiff 

makes a written demand for the list. Notification of the persons on the list constitutes
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compliance with the duty placed on the plaintiff by this section.

(e) The plaintiff in an action under this section may also hold the trustee who 

made the contract personally liable on the contract if the contract does not exclude the 

trustee’s personal liability. In a contract action under this section, the addition of the 

word "trustee" or the words "as trustee" after the signature of a trustee to a contract 

constitutes prima facie evidence of an intent to exclude the trustee from personal 

liability, and the addition of the words "and not individually" following the word 

"trusts" or the words "as trustee" after the signature of a trustee to a contract 

constitutes irrebuttable evidence of an intent to exclude the trustee from personal 

liability, and the trustee is not personally liable under the contract.

Sec. 13.36.180. Exoneration or reimbursement for tort, (a) A  trustee who 

has incurred personal liability for a tort committed in the administration of the trust 

is entitled to exoneration for the liability from the trust property if the trustee has not 

discharged the claim, or to reimbursement for the liability out of trust funds if the 

trustee has paid the claim, if

(1) the tort was a common incident of the kind of business activity in

which the trustee was properly engaged for the tiust; or

(2) although the tort was not a common incident under (1) of this 

subsection, the trustee or an officer or employee of the trustee was not guilty of 

personal fault in incurring the liability.

(b) If a trustee commits a tort that increases the value of the trust property, the

trustee is entitled to exoneration or reimbursement with respect to the tort to the extent

of the increase in value, even though the trustee would not otherwise be entitled to 

exoneration or reimbursement.

(c) Nothing in this section shall be construed to change the existing law with 

regard to the liability of trustees of charitable trusts for torts of the trustees or their 

employees.

Sec. 13.36.185. Tort liability of trust, (a) If a trustee or a predecessor of the 

trustee incurs personal liability for a tort committed in the course of the trustee’s 

administration, the trustee in the trustee’s representative capacity may be sued and 

collection made from the trust property if the court determines in the tort action that
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(1) the tort was a common incident of the kind of business activity in 

which the trustee or the trustee’s predecessor was properly engaged for the trust;

(2) although the tort was not a common incident under (1) of this 

subsection, the trustee or the trustee’s predecessor, or an officer or employee of the 

trustee or the trustee’s predecessor, was not guilty of personal fault in incurring the 

liability; or

(3) although the tort does not fall under (1) or (2) of this subsection, 

the tort increased the value of the trust property.

(b) If the tort is within (a)(1) or (2) of this section, the full amount of proven 

damages may be collected from the trust property.

(c) If the tort is within (a)(3) of this section, collection may not be made from 

the trust property except to the extent of the increase in the value of the trust property.

(d) A  beneficiary may intervene in an action under this section and contest the 

right of the plaintiff to recover.

(e) In an action against the trustee in the trustee’s representative capacity under 

this section, the plaintiff is not required to prove that the trustee could have secured 

reimbursement from the trust fund if the trustee paid the plaintiffs claim.

(f) A  judgment may not be rendered in favor of the plaintiff in an action under 

this section unless the trustee proves that within 30 days after the beginning of the 

action, or within another period set by the court and more than 30 days before 

obtaining the judgment, the trustee notifies each of the beneficiaries who is known to 

the trustee who then has a present interest in the existence and nature of the action. 

The notice shall be given by mailing copies of the notice with postage prepaid to the 

beneficiaries at their last known addresses. The trustee shall furnish the plaintiff with 

a list of names and address of the beneficiaries within 10 days after the plaintiff makes 

a written demand for the list. Notification of the persons on the list constitutes 

compliance with the duty placed on the plaintiff by this subsection.

(g) Nothing in this section may be construed to change the existing law with 

regard to the liability of trustees of charitable trusts for torts of the trustees or their 

employees.

Sec. 13.36.190. Personal liability for tort committed by trustee. A  trustee
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may be held personally liable for a tort committed by the trustee, or by the trustee’s 

agents or employees in the course of their agency or employment, subject to the rights 

of exoneration or reimbursement under AS 13.36.180.

Sec. 13.36.195. Power of settlor of trust, (a) The settlor of a trust affected 

by AS 13.36.105 - 13.36.295 may, by provision in the instrument creating the trust if 

the trust is created by a writing, by oral statement to the trustee at the time of the 

creation of the trust if the trust is created orally, or by an amendment of the trust if the 

settlor reserved the power to amend the trust,

(1) relieve the trustee from any or all of the duties, restrictions, and 

liabilities that would otherwise be imposed on the trustee by AS 13.36.105 - 13.36.295;

(2) alter or deny to the trustee any or all of the privileges and powers 

conferred on the trustee oy AS 15.36.105 - 13.36.295; or

(3) add duties, restrictions, liabilities, privileges, or powers, to those 

imposed or granted by AS 13.36.105 - 13.36.295.

(b) Notwithstanding (a) of this section, an act of the settlor may not relieve a 

trustee from the duties, restrictions, and liabilities imposed on the trustee by 

AS 13.36.140, 13.36.145, or 13.36.150.

Sec. 13.36.200. Power of beneficiary of trust. A  beneficiary of a trust 

affected by AS 13.36.105 - 13.36.295 may, if the beneficiary has full legal capacity 

and acts on full information, by written instrument delivered to the trustee, relieve the 

trustee, as regards the beneficiary, from any or all of the duties, restrictions, and 

liabilities that would otherwise be imposed on the trustee by AS 13.36.105 - 13.36.295, 

except for the duties, restrictions, and liabilities imposed by AS 13.36.140 - 13.36.150. 

The beneficiary may release the trustee from liability to the beneficiary for past 

violations of AS 13.36.105 - 13.36.295.

Sec. 13.36.205. Relieving trustee of duties; power of the court. A  court of 

competent jurisdiction may, for cause shown and on notice to the beneficiaries, relieve 

a trustee from any or all of the duties and restrictions that would otherwise be placed 

on the trustee by AS 13.36.105 - 13.36.295 or wholly or partly excuse a trustee who 

has acted honestly and reasonably from liability for violations of AS 13.36.105 - 

13.36.295.
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Sec. 13.36.210. Liability for violations. If a trustee violates a provision of 

AS 13.36.105 - 13.36.295, the trustee may be removed as trustee and denied 

compensation in whole or in part, and a beneficiary, co-trustee, or successor trustee 

may treat the violation as a breach of trust.
%ec . 13.36. 2So

Sec. 13.36.290. Definitions. In AS 13.36.105 - 13.36.295, unless the context 

or subject matter otherwise requires,

(1) "affiliate" means a person directly or indirectly controlling or 

controlled by another person or a person under direct or indirect common control with 

another person, including a person with whom a trustee has an express or implied 

agreement regarding the purchase of trust investments by each from the other, directly 

or indirectly, except a broker or stock exchange;

(2) "relative" means a spouse, ancestor, descendant, brother, or sister;

(3) "trust" means an express trust only;

(4) "trustee" includes a trustee that is a corporation or a natural person 

and a successor or substitute trustee.

Sec. 13.36.295. Short title. AS 13.36.105 -  13.36.295 may be cited as the 

Alaska Trusts Act.

* Sec. 13. AS 13.36.310 is amended to read:

Sec. 13.36.310. Challenges to trusts. Except as provided in AS 34.40.110, 

a trust that is covered by AS 13.36.035(c) or that is otherwise governed by the lav/s 

of this state, or a property transfer to a trust that is covered by AS 13.36.035(c) or that 

is otherwise governed by the laws of this state, is not void, voidable, liable to be set 

aside, defective in any fashion, or questionable as to the settlor's capacity, on the 

grounds that the trust or transfer avoids or defeats a right, claim, or interest conferred 

by law on a person by reason of a personal or business relationship with the settlor or 

by way of a marital or similar right. [IN THIS SECTION, "SETTLOR" M EANS  A  

PERSON W HO TRANSFERS PROPERTY IN TRUST; "SETTLOR" INCLUDES A  

PERSON W HO FURNISHES THE PROPERTY TRANSFERRED TO A  TRUST 

E V E N  IF THE TRUST IS CREATED B Y  ANOTHER PERSON.]

* Sec. 14. AS 13.36.310 is amended by adding new subsections to read:

(b) If a trust or a property transfer to a trust is voided or set aside under (a)
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of this section, then the trust or property transfer shall be voided or set aside only to 

the extent necessary to satisfy the settlor's debt to the creditor or other person at whose 

instance the trust or property transfer is voided or set aside and the costs and attorney 

fees allowed under the rules of court.

(c) If a trust or a property transfer to a trust is voided or set aside under (a) 

of this section, and if the court is satisfied that the trustee has not acted in bad faith 

in accepting or administering the property that is the subject of the trust,

(1) the trustee has a first and paramount lien against the property that 

is the subject of the trust in an amount equal to the entire cost, including attorney fees, 

properly incurred by the trustee in a defense of the action or proceedings to void or 

set aside the trust or the property transfer;

(2) the trust or property transfer that is voided or set aside is subject 

to the proper fees, costs, preexisting rights, claims, and interest of the trustee and any 

predecessor trustee that have not acted in bad faith; and

(3) the beneficiary, including the settlor, may retain a distribution made 

by exercising a trust power or discretion vested in the trustee of the trust, if the power 

or discretion was properly exercised before the commencement of the action or

proceeding to void or set aside the trust or Droperty transfer.
* F 3 ( c f )  d x h S t t i

* Sec. 15. AS  13.36 is amended by adding new sections to read:

Sec. 13.36.320. Nonqualified persons serving as trustees, (a) If at least one 

qualified person serves as trustee of a trust whose state jurisdiction provision is valid, 

effective, and conclusive under AS 13.36.035(c), then the following persons also may 

serve as trustees even though they are not qualified persons:

(1) individuals who do not reside in Alaska;

(2) trust companies that have their principal place of business outside 

of Alaska and that are not organized under AS 06.25; and

(3) banks that have their principal place of business outside of Alaska

or that are not organized under AS 06.05.

(b) Notwithstanding other provisions of law to the contrary, a trustee who is

not a qualified person is not considered to be engaging in business in this state solely

by reason of serving as trustee of a trust whose state jurisdiction provision is valid,

W ORK D R A F T  WORK D R A F T  0-L S 0521 \F

-19- CSHB 196( )
New Text Underlined [DELETED TEXT BRACKETED]



* I
• »

1

2

3

4

5

6

7

S

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

effective, and conclusive under AS 13.36.035(c).

Sec. 13.36.330. Penalty clause. A  provision in an inter vivos or testamentary 

trust purporting to penalize a beneficiary by charging the beneficiary's interest in the 

trust, or to penalize the beneficiary in another manner, for instituting a proceeding to 

challenge the acts of the trustee or other fiduciary of a trust, or for instituting other 

proceedings relating to the trust, is enforceable even if probable cause exists for 

instituting the proceedings.

* Sec. 16. AS 13.36.390 is amended by adding a new paragraph to read:

(3) "settlor" means a person who transfers property in trust and includes 

a person who furnishes the property transferred to a trust even if the trust is created 

by another person.

* Sec. 17. AS 13.38.060 is repealed and reenacted to read:

Sec. 13.38.060. Bonds, obligations, and other property; premium and 

discount, (a) A  bond or other obligation for the payment of money is principal at its 

inventory value except as provided in (b) of this section. The trustee may not make 

a provision for amortization of a premium or for accumulation for discount.

(b) Except to the extent otherwise provided in the governing instrument, an 

increase in the value of the following above inventory value is distributable as income:

(1, a zero coupon bond;

(2) an annuity contract before annuitization;

(3) a life insurance contract before the death of the insured;

(4) an interest in a common trust fund; in this paragraph, "common 

trust fund" has the meaning given in 26 U.S.C. 584 (Internal Revenue Code);

(5) an interest in a limited liability company, limited liability 

partnership, or a limited partnership; and

(6) another obligation for the payment of money if the money is 

payable at a future time under a fixed, variable, or discretionary schedule of 

appreciation and if the payment exceeds the price at which the obligation was issued.

(c) The increase in value of the obligations described in (b) of this section is 

distributable to the beneficiary who was the income beneficiary at the time of the 

increase. The increase is distributable from the first cash available from the principal
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or, if cash is not available from the principal, when cash is first available from the 

principal due to a sale, a redemption, or another disposition. When an unrealized 

increase is distributed as in^rne from principal, the principal shall be reimbursed when 

the increase is realized.

(d) In this section, the increase in value of an obligation described in (b) of 

this section is not available for distribution unless the trustee receives cash on account 

of the obligation.

(e) Notwithstanding a provision in this section to the contrary, a distribution 

from a partnership or limited liability company attributable to the cash flow or income 

derived from operations regularly carried on by the partnership or limited liability 

company is income, except to the extent otherwise provided in the governing 

instrument.

* Sec. 18. AS 13.41.005 is amended to read:

Sec. 13.41.005. Application. Except as provided bv AS 13.06.068. this 

[THIS] chapter applies io the disposition at death of the following property acquired 

by a married person:

(1) all personal property, wherever situated,

(A) that was acquired as or became, and remained, community 

property under the laws of another jurisdiction; or

(B) all or the proportionate part of which was acquired with the 

rents, issues, or income of, or the proceeds from, or in exchange for, that 

community property; or

(C) traceable to that community property;

(2) all or the proportionate part of any real property situated in this 

state that was acquired with the rents, issues, or income of, the proceeds from, or in 

exchange for, property acquired as or that [WHICH] became, and remained, 

community property under the laws of another jurisdiction, or property traceable to that 

community property.

* Sec. 19. AS 13.41.010 is amended to read:

Sec. 13.41.010. Rebuttable presumptions. Subject to AS 13.06.068. in [IN] 

determining whether this chapter applies to specific property, the following rebuttable
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presumptions apply:

(1) property acquired during marriage by a spouse of that marriage 

while domiciled in a jurisdiction under whose laws property could then be acquired as 

community property is presumed to have been acquired as or to have become, and 

remained, property to which this chapter applies; and

(2) real property situated in this state and personal property wherever 

situated acquired by a married person while domiciled in a jurisdiction under whose 

laws property could not then be acquired as community property, title to which was 

taken in a form that created rights of survivorship, are [IS] presumed not to be 

property to which this chapter applies.

* Sec. 20. AS 34.40.110(d) is amended to read:

(d) A  cause of action or claim for relief [PERSON M A Y  NO T BRING A N  

ACTION] with respect to a fraudulent transfer [CLAIM ALLOWED] under (b)(1) 

of this section, or under other law, is extinguished unless the action is brought as 

to a person who [IF THE PERSON]

(1) is a creditor when the trust is created* [UNLESS THE ACTIO N  IS 

BROUGHT] within the later of

(A) four years after the transfer is made; or

(B) one year after the transfer is or reasonably could have been 

discovered by the person; or

(2) becomes a creditor subsequent to the transfer into trust. [UNLESS 

TH E  ACTIO N  IS BROUGHT] within four years alter the transfer is made.

* Sec. 21. AS 34.40.110 is amended by adding a new subsection to read:

(f) If a trust contains a transfer restriction allowed under (a) of this section, the 

transfer restriction prevents a creditor existing when the trust is created, a person who 

subsequently becomes a creditor, or another person from asserting any cause of action 

or claim for relief against a trustee of the trust or against others involved in the 

preparation or funding of the trust for conspiracy to commit fraudulent conveyance, 

aiding and abetting a fraudulent conveyance, or participation in the trust transaction. 

The creditor and other person prevented from asserting a cause of action or claim for 

relief is limited to recourse against the trust assets and the settlor to the extent allowed
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under AS 34.40.010. ^

* Sec. 22. AS 13.36.035(e) and 13.36.095(a) are repealed.

* Sec. 23. COURT RULES, (a) AS 13.36.175(c), enacted by sec. 12 of this Act, changes 

Rule 24, Alaska Rules of Civil Iroced .re, by allowing a beneficiary, or the attorney general 

and certain corporations under certain circumstances, to intervene in an action on a contract 

against a trustee without satisfying the criteria in the court rule.

(b) AS 13.36.185(d), enacted by sec. 12 of this Act, changes Rule 24, Alaska Rules 

of Civil Procedure, by allowing a beneficiary to intervene in a tort action against a trust 

without satisfying the criteria in the court rule.

* Sec. 24. AS 13.06.068, enacted by ser. 1 of this Act, does not apply to a will except for 

the will of a person dying on or after the effective date of this Act.

* Sec. 25. AS 13.36.043, enacted by sec. 9 of this Act, AS 13.36.105 - 13.36.295, enacted 

by sec. 12 of this Act, AS 13.36.310, amended by secs. 13 and 14 of this Act, AS 13.36.320 

and 13.36.330, enacted by sec. 15 of this Act, and AS 13.36.390(3), enacted by sec. 16 of this 

Act, apply only to

(1) testamentary trusts created by wills, or codicils, of persons dying on or 

after the effective date of this Act regardless of when the trusts and codicils are executed;

(2) nontestamentary trusts created on or after the effective date of this Act; and

(3) testamentary or nontestamentary trusts that are registered or reregistered 

after the effective date of this Act if Ihe registrations state that the trusts will be governed by 

this Act.

* Sec. 26. AS 13.38.060, as amended by sec. 17 of this Act, does not apply to a trust 

unless the trust is created on or after the effective date of this Act.

* Sec. 27. AS 13.36.175(c) and 13.36.185(d), enacted by sec. 12 of this Act, take effect 

only if sec. 23 of this Act receives the two-thirds majority vote of each house required by art. 

IV, sec. 15, Constitution of the State of Alaska.
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Sponsor Statement 
CSHB 196

“The Omnibus Estate and Trust 
Improvement Act”

This bill makes a number of important improvements to Alaska’s estate and trust laws. The 
purpose of this legislation is to make Alaska more attractive to Alaskans and to persons outside 
of Alaska who want to settle new trusts in Alaska or move their existing trusts to Alaska. This 
bill is intended to keep Alaska in the forefront of the domestic and international trust industry. 
The references to specific sections of the bill corresponds with the sections that appear in the 
current version "F" of House Bill 196.

Sections 1-8,18 and 19 of the bill change Alaska law to permit a person who is domiciled 
outside of Alaska to select Alaska as the jurisdiction for the probate of her estate. This provision 
should bring significant business to our state.

Sections 9 clarifies that a trust created in another state or country can be moved to Alaska even 
though the trust was settled before the Alaska Trust Act was passed last year and states how to 
move the trust to Alaska. This provision should encourage people to move their trusts from 
offshore jurisdictions and from other states to Alaska.

Section 10 modifies a trustee's standard of care from that of a prudent man to that of a prudent 
person.



Section 11 modifies AS 13.36.095(b) to provide that the pre-existing general rule, that a trustee 
is personally liable for obligations arising from ownership or control of property of the trust or 
for torts committed in the course of administration of a trust only if personally at fault, is subject 
to new sections AS 13.36.105 - 13.36.295.

Section 12 sets out the new Alaska Trusts Act which, in large part, is derived from the Uniform 
Trusts Act. Each section from AS 13.36.105 through 13.36.295 will be addressed 
independently.

AS 13.36.105 states that the powers of a trustee are attached to the office and are not personal. 

AS 13.36.107 sets forth the general powers of a trustee.

AS 13.36.109 sets forth a list of specific powers of trustees. These are standard powers that 
would modify the powers in every trust. It is a good idea to have a statutory list of powers 
because some trusts do not include a thorough list of powers and in the case of an oral trust, no 
powers are listed at all.

AS 13.36.110 provides that only the trustee who exercises a power will be held liable for its 
actions and that the other trustees who did not participate in the exercise of the power would not 
be held liable. This provision will encourage trustees in Alaska to work with other trustees of the 
same trust. For example, the Alaska trustee's powers could be limited to purely administrative 
matters and the trustee with investment powers could be from another state or country. AS 
13.36.110 would limit the Alaska administrative trustee from claims by beneficiaries caused by 
the imprudent investment of trust assets caused by the non-Alaska investment tmstee.

AS 13.36.120 provides that a trustee is liable for loss for failure to use reasonable care in 
deciding how to vote stock held in trust.

AS 13.36.125 provides that when a bank account is opened to pay dividends, interest, interest 
coupons, salaries, wages, pensions, or other employee benefits, the depositor is considered a 
trustee of the account for the credit*

AS 13.36.130 provides that if a beneficiary of an account under AS 13.36.125 does not present 
its claim to the bank within one year after the claim is due. the depositor may revoke the trust as 
to the beneficiary.

AS 13.36.135 sets out the a procedure for allowing a trustee to hold title to trust assets in the 
name of a nominee. This is a common business practice of corporate trustees.

AS 13.36.140 provides that a coiporate trustee may not loan trust funds to itself or an affiliate to 
a director, an officer, or an employee of itself or an affiliate. In addition, a non-corporate trustee 
may not lend funds to itself, a relative, an employer, an employee, or a partner or other business 
associate.
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AS 13.36.145 sets out a procedure to allow a corporate trustee to deposit trust funds with itself 
rather than with another financial institution.

AS 13.36.150 prohibits a trustee from buying or selling property from or to itself or an affiliate, a 
director, officer, or an employee of the trustee or an affiliate or a relative, an employer, or partner 
or other business associate.

AS 13.36.155 permits a trustee in certain instances to buy and sell assets between two trusts of 
which it is trustee. The purpose of this provision is to permit the trustee to save brokerage 
commissions for the two trusts.

AS 13.36.157 is not from the Uniform Trusts Act. It gives a trustee who has the power to invade 
corpus of a trust for the benefit of a beneficiary to appoint the corpus of the trust to another trust 
for the benefit of the beneficiary. This provision will allow trustees to transfer assets from trusts 
that will terminate in the near future to perpetual trusts. This provision should bring significant 
trust business to Alaska.

AS 13.36.160 prohibits a trustee from buying its own stock.

AS 13.36.165 reverses the old "first in, first out" rule that applies when a trustee wrongfully 
steals money from a common fund with assets from two or more trusts or when a trustee 
wrongfully mingles its own assets in a common fund with assets from two or more trusts. The 
"first in. first out" rules provides that the trustee is deemed to have stolen first the money that was 
first transferred to the common fund. AS 13.36.165 is thought to set forth a more fair rule. It 
provides that the trustee is deemed to have stolen the money in proportion that each trust has 
contributed to the common fund.

AS 13.36.170 provides that when an interest in real property is conveyed by deed to a person in a 
trust that is unenforceable because of the statute cf frauds and the trustee refuses to carry out the 
terms of the trust, the trustee has to convey the interest in real property back to the settlor.

AS 13.36.175 provides that when a trustee enters a contract that is within the trustee's powers 
with a third-party and the third-party enforces the contract in court, the third-party may collect its 
judgment against the trust. This section also sets out a procedure to allow a beneficiary of the 
trust to intervene in the litigation and to contest the third-parties right to enforce the contract 
against the trust.

AS 13.36.175 removes an old distinction between the remedies of a contract creditor against a 
trustee at law versus at equity. In the middle ages in England there were courts of law and courts 
of equity. In courts of law trustees in their capacity as trustee were not recognized as legal 
persons and could not be sued in their capacity as trustee. In courts of equity trustees could be 
sued in their capacity as trustee. Therefore, when a contract creditor filed a suit at law, it was 
filed against the trustee in its private capacity. Later the trustee would seek reimbursement from 
the trust.
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AS 13.36.180 provides that a trustee who has incurred personal liability for a tort committed in 
the administration of the trust is entitled to exoneration from the trust if the tort was a common 
incident of the kind of business the trust was engaged or if the tort was not a common incident, if 
the trustee was not personally at fault.

A  simple example may illustrate the application of AS 13.36.180. If we assume that a person, 
who operates a delivery service as a sole proprietor, dies and appoints a trustee who decides to 
continue the business on a temporary basis until it can be sold. While making a delivery an 
employee of the business is negligent and injures a third party. The third party sues the trustee, 
not the trust. Since the employee was negligent, the trustee will be liable under the doctrine of 
respondeat superior, even though the trustee was not personally at fault. AS 13.36.180 would 
allow the trustee to be reimbursed by the trust in this instance because the delivery was a 
"common incident" in the operation of the decedent's business.

AS 13.36.185 is similar in purpose to AS 13.36.175 and 13.16.180. AS 13.36.185 provides that 
a trustee can oe sued for tort committed during the course of trust administration and collection 
can be made from the trust property if (1) the tort was a common incident of the trust's business,
(2) although the tort was not a common incident, the trustee was not personally at fault, or (3) the 
tort increased the value of the trust assets.

AS 13.36.190 provides that a trustee is personally liable for its torts subject to the rights of 
exoneration or reimbursement under AS 13.36. ISO.

AS 13.36.195 confirms that the settlor of a trust may limit a trustee's liability or increase the 
liability of the trustee from that provided in AS 13.36.105 - 13.36.295 by making an appropriate 
provision in the trust instrument. Many settlors want to limit the trustee's liability in return for 
lower trustee's fees.

AS 13.36.200 confirms that the beneficiary of a trust may limit a trustee’s liability from that 
provided in AS 13.36.105 -  13.36.295 by a written instrument.

AS 13.36.205 allows a court for good cause and on notice to beneficiaries relieve a trustee from 
any or all duties and restricts otherwise placed on a trust by AS 13.36.105 - 13.36.295.

AS 13.36.210 provides that if a trustee violates a provision of AS 13.36.105 - 13.36.295, the 
trustee may be removed as trustee and be denied compensation and that the successor trustee or 
beneficiary may treat the violation as a breach of trust.

AS 13.36.290 defines some of the key terms that appear in AS 13.36.105 - 13.36.295.

AS 13.36.295 states that AS 13.36.105 - 13.36.295 may be cites as the Alaska Trusts Act.

Sections 13 and 14 protect an Alaska trustee who in good faith defends an Alaska trust from the 
claims of a creditor who seeks to set the trust aside. If the trustee acts in good faith, then the

Sponsoi Statement to HB 196
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trustee gets a first lien on all trust assets for payment of its fees, costs and attorneys' fees. 
Delaware has adopted a similar provision to protect its trustees.

Section 15 contains two new provisions. AS 13.36.320 clarifies that a non-Alaska trustee may 
serve as co-trustec with an Alaska trustee of an Alaska trust and shall not be deemed to have 
conducted business in Alaska merely by serving as co-trustee. This provision should encourage 
Alaska corporate trustees to form relationships with corporate trustees from outside of Alaska. If 
the corporate trustees from outside of Alaska are considered to be doing business in Alaska 
merely because they are co-trustee, then this will encourage those corporate tmstees to qualify as 
trustees in Alaska and compete with the existing trust companies in Alaska.

The other provision in Section 15, AS 13.36.330, allows a settlor of a trust to penalize a 
beneficiary of a trust for initiating litigation against the trust even if probable cause exists for 
initiating the litigation. Many settlors want to include a penalty provision in their trusts because 
they do not want the trust to end up in litigation. One way to avoid litigation is to insert a penalty 
provision and to name one or more persons as trust protector. The trust protector has the power 
to remove the trustee without cause and without any litigation. The purpose of the trust protector 
is to resolve disputes with uncooperative or unresponsive trustee by firing them. If a beneficiary 
has a complaint about a trustee, then she can report the complaint to the trust protector. If the 
trust protector feels that the complaint has merit, the trust protector can fire the trustee without 
bringing the matter before the courts. However, assuming the trust protector determines that the 
complaint is without merit, if the beneficiary sues the trustee, the beneficiary is penalized rather 
than penalizing all beneficiaries of the trust.

Section 16 adds a definition for "settlor."

Section 17 clarifies the accounting of bond premiums and discounts.

Sections 18 and 19 contain amendments to AS 13.41.005 and 13.41.010 that are necessitated by 
the new provisions in Section 1 of the bill.

Section 20 amends AS 34.40.110(d) to be consistent with the Uniform Fraudulent Transfers Act.

Section 21 adds a new subsection to AS 34.40.110 that precludes an action by creditors of the 
grantor of the trust against those who assist in the creation of the trust.

Sections 22 through 27 are self-explanatory.

Sponsor Statement to HB 196
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March 25,1998 Corporate Headquarters 
P.O. Bo* 100500 

Ancrorage, AK 95510-0500 
Ptione (907) 522-8838

Joe Ryan, Representative
Alaska State House of Representatives

VrA Fax (907) 465-1588

Dear Representative Ryan:

My name is David L. Dobbs and I am a trust officer with National Bank of Alaska 
who has over 35 years of direct trust experience in three states, including Alaska.

I was provided with a copy of the memo from Brian Porter to you dated March 23, 
1998, indicating his concerns about HB 196 (“E” version).

1 reviewed the Memo in detail and can assure you that all the concerns voiced have 
long been well resolved in an appropriate manner and should not be a point of 
contention or need resolution.

There is a great volume Of legislation, regulations and the common law of trusts that 
fully answers the questions raised. Out controlling set of regulations is commonly 
referred to as Reg. 9 and is that section of the regulations of the Comptroller of the 
Currency that controls and regulates the activities of national bank trust 
departments.

1 respectfully suggest that the concerns raised in Mr. Porter’s are not valid and 
should not impede the passage of the proposed legislation.

If I may be Of assistance, I am available during office hours at (907) 265-2959.

Respectfully submitted

David L. Dobbs 
Vice President & 
Trust Officer



Sponsor Statement for HB 196 http://www.akrcpublicans.org/spsthb 196032697.htm

Sponsor Statement for HB 196
This Sponsor Statement provides a Summary the Trust and Probate Improvement bill. In broad scope, this 
bill would make three changes to Alaska law.

Validity and Probate of Wills

First, it would provide specific rules as to how the validity and effect of a person's Will would be 
determined. These rules are derived primarily from New York law which has used them effectively for 
over 25 years. Among other things, these rules would permit a person who resides outside of Alaska to 
direct for his or her Will to be admitted to probate in Alaska. This, for example, will allow a person who 
does not reside in Alaska to be able to create trusts under the new Alaska Trust Act on death by Will. This 
should result in business for Alaska banks and trust companies and Alaska professionals in the tax, 
financial and legal industries.

Uniform Trusts Act

This bill would also adopt the Uniform Trusts Acts which has been adopted in several other states. This 
Uniform Act provides certain definitive rules about certain trustee responsibilities and obligations. Some 
modifications to the language of the Uniform Act are made by the bill. These modifications are intended, 
among other things, to clarify that a trustee is responsible only for those powers which the trustee is 
authorized to exercise.

Allocation of Receipts to Trusts

The bill also would make changes to the rules relating to the allocation of receipts between income and 
principal of trusts. Similar provisions have been enacted in other states, including Delaware and South 
Dakota. Among other consequences, it will allow certain charitable remainder trusts to operate more 
efficiently under Alaska law than under the law of certain other states. A  similar provision adopted under 
Delaware law has caused three of the country's largest trust institutions, the Chase Manhattan Bank, J.P. 
Morgan Trust Company and Wilmington Trust Company, to offer "commercial" forms of charitable 
remainder trusts under the law of the state of Delaware. This change will permit Alaskans to be able to 
create similar trusts under the law cf Alaska and will permit institutions in Alaska having trust powers to 
offer products similar to those offered by Chase, J.P. Morgan and Wilmington Trust.

4/13/98 11:29 AM
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April 22. 1998

via fax: (9077 465-4316

Representative Joe Green
House Judiciary Committee
State Capitol
Room 118
Mailslop 3100
juneau, Alaska 99801-1182

Dear Representative Green:

I am an attorney who practices almost exclusively in the area of estate and tax planning. I 
am the past chairman of both the Tax law  Section and Probate and Estate Planning .Section of the 
Alaska Bar Association. I believe HI3 1% would be very beneficial for till Alaskans and I would 
appreciate your full support ofHB 196.

Sincerely,

HARTIG, RHODES, NORMAN.
M A H O N E Y E D W A R D S , P C

By. l/rjf0 W /{ j?U 'i.
[r Peter B rant i|4m

PBB:jh
xr-K'.JMH'10l96.1.rft
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April 20, 1998

TR ANSM ITTED  B Y  FAX :
(907) 258-8722

Representative Joe Green 
Representative Con Bunde 
Representative Jeannette James 
Repersentative Brian Porter 
Representative Norman Rokeberg 
Representative Ethan Berkowitz 
Capitol Building 
Juneau, Alaska 99801

Re: House Bill 196 

Dear Gentlemen and Madam:

Recently it has come to my attention that during my testimony on March 6 before the 
House Judiciary Committee that some misconceptions may have arisen concerning House Bill 
196. entitled “An Act Relating to Wills, Intestacy, Non-Probate Transfers, and Trusts”; and 
amending Rule 24. Alaska Rules of Civil Procedure.

During thai testimony M i. Croft asked a question about portions of the acting coming 
from Uniform Laws and whether or not portions were consistent with the intent with the 
uniform drafters. Mr. Croft suggested that if that were true, Mr. Croft would trust the uniform 
drafters actions. That inquiry regarding the particular portion of the Act which came from the 
Uniform Act might have been an inquiry to assure him that the language incorporated in House 
Bill 196 did iD fact conform to the uniform drafters intent. M y explanation may have been 
unclear. It was not my intent to suggest that House Bill 196 is in anyway a Uniform Act. Quite 
the contrary, while portions are very similar, House Bill 196 ;s intended to supplement the 
Alaska Trust Law enacted last year which is focused upon making Alaska one of the premier 
jurisdictions for trusts, estate planning and similar activities involved in that portion of the 
financial industry. There is included in Section 12 of House Bill 196 language which came from 
the South Dakota enactment of the Uniform Trust Act. Those provisions are partially intended 
to provide a reference for “incorporation by reference” purposes of various fiduciary powers that 
may be used for the convenience of drafters of wills and trusts in the State of Alaska. An 
attorney could cite to the specific sections of the statutes and include them by reference in a 
document rather than adding to the volume of the document by individually laying out each of 
those powers.



April 20, 1998
Page 2

In addition, on page 12 of the work draft “F ” lines 12 through 16, an inclusion was made 
of a provision that was apparently done specifically for a particular institution in South Dakota. 
This provision is not necessary and should be deleted.

House Bill 196 is intended to facilitate the administration of trusts and estates in Alaska 
with Alaska fiduciaries. Because this will involve trustees from other jurisdictions and parties 
from other jurisdictions it is intended to permit by statute a more definitive breakdown of a 
liability between fiduciaries.

As a further note concerning my testimony in March, it became apparent that I would 
undoubtedly spend more than four hours working on this bill during the month of March as a 
result I registered myself as a lobbyist for the Alaska Trust Company.

If there are any questions or further clarifications that you might desire, please feel free 
to contact me. I anticipate being available for further hearings or meetings concerning this 
legislation.

Sincerely,

/ j :
Richard S. Thwaites, Jr.

RST/mh

cc: Representative Joe Ryan, Bill Sponsor

TOTAL P .05
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HOUSE JUDICIARY STANDING COMMITTEE 
March 6, 1998

1:07 p.m. *
/ t '

HB 196 - WILLS, TRUSTS, & OTHER TRANSFERS 

Number 460

CHAIRMAN GREEN announced the committee would hear HB 196, "An Act 
relating to wills, intestacy, nonprobate transfers, and trusts; and 
amending Rule 24, Alaska Rules of Civil Procedure," sponsored by 
Representative Ryan.

Number 545

REPRESENTATIVE JOE RYAN came before the committee to explain the 
legislation. He noted there is a proposed committee substitute, 
Version B. He read the following statement into the record:

"The bill makes a number of important improvements to Alaska's 
estate and trust laws. Sections 1 to 8, 18 and 19 of the bill 
changes Alaska law to permit a person who is domiciled outside of 
Alaska to select Alaska as their jurisdiction for the probate of 
his or her estate. This provision should bring significant 
business to the scate. In other jurisdictions they give the 
attorneys a percentage of the estate as fee. Alaska doesn't, you 
only get the time you spend and it will keep people from 
necessarily having to go to another state to probate the will. It 
can be probated here in Alaska.

"Sections 9 and 10 of the bill allow a person to limit the 
liability of a trustee in his or her trust when more than one 
trustee is serving. The person could provide only the trustee who 
exercises a power will be held liable for its actions and that the 
other trustees who did not participate in the exercise of the power 
would not be held liable for that (indisc.) other trustee. This 
provision will encourage trustees in Alaska to work with other 
trustees of the same trust.

"The Uniform Trust Act included in Section 11 which clarifies many 
issues involving the administration of trusts in Alaska.

"Section 12 protects an Alaska trustee who in good faith defends an 
Alaska trust from the claims of a creditor who seeks to set the 
trust aside. If the trustee acts in good faith, then the trustee 
gets a first lien on all trust assets for payment of its fees, 
costs and attorneys' fees. Delaware has adopted a similar 
provision to protect its trustees.

"Section 14 clarifies that a trust created in another state or 
country can be moved to Alaska even though the trust was settled 
before the Alaska Trust Act was passed last year.

"The Uniform Trustee's Powers Act is enacted in Section 16. Alaska 
does not have a statutory provision that sets out the powers of a 
trustee. These statutory powers would supplement the powers set

I  *
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"A number of miscellaneous provisions are included elsewhere in the 
bill. Section 15 allows a person to include a penalty clause in 
his or her trust. Section 17 clarifies the accounting of bond 
premiums and discounts. Section 20 amends AS 34.40.110(d) to be 
consistent with the Uniform Fraudulent Transfers Act. Section 21 
precludes an action by creditors of the grantor of the trust 
against those who assist in the creation of the trust.

"The bill will improve our estate and trust laws and will make 
Alaska's laws more favorable to our residents. In addition, the 
bill will make our laws more attractive to people outside of Alaska 
who are considering Alaska for the administration of their estates 
and trusts."

REPRESENTATIVE RYAN noted that Richard Thwaites, a practicing 
attorney and the immediate past chairman of the state planning 
section of the Alaska Bar, would explain the technical aspects of 
the bill.

Number 716

RICHARD THWAITES, Attorney, came before the committee to answer 
questions.

REPRESENTATIVE ROKEBERG said he would like to know what the bill 
does.

MR. THWAITES said, "We are looking at Alaska, because of this new 
trust act, as a destination jurisdiction for this. Basically, what 
has happened in many of the national meetings everybody is now very 
attentive to Alaska as being the location to go for estate 
planning. This takes that one step further in that let's say that 
one of your relatives died in Kansas or some other jurisdiction 
because a defibrillator didn't work. There war no other relative 
down there and no reason for you, as the person who is doing the 
administration of the estate, to go down there. This bill provides 
that you can actually do that administration here in Alaska in your 
home or residence. And you just need to apply the Kansas law to 
the Kansas real estate or whatever that might be. And so it 
permits the jurisdiction of the court to extend to those types of 
probates. And even in our probate code, it is discretionary on the 
person to bring the action here. So in all of the other states 
it's likewise discretionary and they don't have to have a probate 
in that state if no assets are required. This also defers to that 
other jurisdiction which means if there is somebody down there who 
says, 'No, we want to have the probate there,' then you're going to 
have to defer to that jurisdiction. So if the Kansas court did 
come up and say they would have a priority, so this is only in a 
situation where no one is objecting. Typically, that would be the 
younger generation here wanting to do it there."

MR. THWAITES continued, "Further than that, it actually goes a 
little further and it allows perhaps someone setting up in an 
Alaska trust to also, as part of their state plan, suggest that 
Alaska would be the designated jurisdiction for the administration 
of their estate, say where there is a (indisc.) provision in their

forth in a trust agreement.
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will that whatever assets are still in their estate pours over to 
their Alaska trust. (Indisc.) omit that administration."

MR. THWAITES explained that California requires many hearings and 
a definitive process to go through the probate process. It also 
sets up statutory fees on a percentage basis of the estate. He 
said that as a result, many states have living trusts as the 
primary form of estate planning for the purpose of avoiding probate 
in those jurisdictions. He said Maine, Kentucky, Wisconsin, Alaska 
and Idaho are five states which do not have percentage fees. For 
that reason, it is often very convenient to go into the Alaska 
court where we have a nonintervention system. This means that no 
one ever has to attend a hearing or go to court, you merely hand 
the petition to the court. The court then authorizes a personal 
representative to act as long as the personal representative swears 
they will abide by all the probate rules. Mr. Thwaites said after 
distributions have occurred and after the minimum requirements have 
been met with the Department of Revenue, et cetera, there is a 
closing letter that they have to issue, when those things are done, 
the personal representative files a sworn statement closing the 
estate. That is called an informal administration of an estate 
which is fairly common to the 14 jurisdictions that have the 
uniform probate code. Mr. Thwaites said this, in essence, extends 
this option to all of the citizens of the United States which means 
that the lawyers, certified public accountants, trust officers, et 
cetera, might get additional business as a result of that. The 
state of Alaska would receive the additional fees for the filings, 
et cetera, that is also required.

MR. THWAITES pointed out that as a result of the Alaska Trust Act, 
one slight bonus has happened. In many of the state jurisdictions, 
the professors and so forth in those states are now recommending to 
their perspective lawyers that when considering the Alaska as 
jurisdiction for either trusts or estates, if they really want to 
make it solid they won't transfer some of their assets to Alaska, 
they will transfer a majority of their assets to Alaska. From a 
conservative standpoint, that means that you are solidly within 
both the situs meaning you've designated Alaska as a jurisdiction 
and the minority opinion which is substantial contact. There are 
two opinions on how to determine whether Alaska is the appropriate 
jurisdiction or not. By placing a majority of your assets that are 
in trust with the Alaska administrators and so forth, you have met 
both tests. Mr. Thwaites noted that the Oregon Bar, in a January 
letter to their members, has given a description about how to set 
these up. In their recommendation they suggest you ought to really 
have substantial contacts with Alaska, as well as declaring a situs 
of the jurisdiction. This is a further enhancement of that 
permitting, in the probate code a portion of the statute, 
designation of Alaska as the jurisdiction in the will as well as in 
the trust. It doesn't override the other.
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CHAIRMAN GREEN said if you are going to transfer the assets of real 
property, that would be sold in the other state and be subject to 
any taxations. He referred money or jewelry and asked if there 
would be a taxation before they would be removed from that 
jurisdiction to Alaska jurisdiction.
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